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I n t h e M a t t e r o f t h e Compensation o f 
LANNY L. MILLS, Claimant 
WCB Case No. 90-11034 

ORDER ON REVIEW 
Des C o n n a l l , C l a i m a n t Attorney-

Gordon L. Welborn, Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f 
t h e r i g h t arm fr o m 5 p e r c e n t (9.6 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, 
t o 30 p e r c e n t (57.6 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f sc h e d u l e d p e r ­
manent p a r t i a l d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and supplement w i t h t h e f o l l o w ­
i n g f i n d i n g s . P r i o r t o s u r g e r y , Dr. Kramer, c l a i m a n t ' s f o r m e r t r e a t i n g o s t e o ­
p a t h i c p h y s i c i a n , r e s t r i c t e d c l a i m a n t t o l i f t i n g 35 pounds w i t h h i s r i g h t arm 
and p r e s c r i b e d a t e n n i s elbow s p l i n t . 

C l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , o r t h o p e d i c surgeon Baum, p e r f o r m e d 
a r i g h t l a t e r a l e p i c o n d y l a r r e l e a s e . T h i s s u r g e r y d i d n o t improve c l a i m a n t ' s 
c o n d i t i o n . Dr. Baum no t e s t h a t ' c l a i m a n t c o n t i n u e s t o r e q u i r e w r i s t and elbow 
b r a c i n g , and has a d v i s e d c l a i m a n t t o a v o i d heavy l i f t i n g . 

C l a i m a n t c o n t i n u e s t o e x p e r i e n c e d i s c o m f o r t p e r f o r m i n g h i s r e g u l a r j o b 
d u t i e s . He cannot l i f t a t work w i t h o u t w e a r i n g w r i s t / a r m b r a c e s . 

FINDING OF ULTIMATE FACT 

C l a i m a n t has s u s t a i n e d a 10 p e r c e n t l o s s o f use o r f u n c t i o n o f h i s r i g h t 
arm as a r e s u l t o f h i s compensable elbow i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

F i n d i n g c l e a r and c o n v i n c i n g evidence o f impairment g r e a t e r t h a n t h a t con­
t e m p l a t e d under t h e s t a n d a r d s , t h e Referee i n c r e a s e d c l a i m a n t ' s s c h e d u l e d perma­
nent d i s a b i l i t y award f r o m 5 p e r c e n t t o 30 p e r c e n t . The i n s u r e r argues t h a t 
c l a i m a n t f a i l e d t o meet t h e c l e a r and c o n v i n c i n g s t a n d a r d o f e v i d e n c e and, 
t h e r e f o r e , contends t h a t c l a i m a n t ' s d i s a b i l i t y s h o u l d be r a t e d under t h e 
" s t a n d a r d s . " N e v e r t h e l e s s , t h e i n s u r e r i n d i c a t e s t h a t c l a i m a n t i s e n t i t l e d t o a 
5 p e r c e n t d i s a b i l i t y award based on a s u r g i c a l p r o c e d u r e n o t s p e c i f i e d i n t h e 
s t a n d a r d s . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
f o r m e r ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r 
t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010(1). 

Because c l a i m a n t became m e d i c a l l y s t a t i o n a r y on March 1, 1990 and h i s 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order on A p r i l 13, 1990, t h e " s t a n d a r d s " i n 
e f f e c t J a n u a r y 1, 1989 a r e used i n r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . For­
mer OAR 436-35-001 e t seq. Former OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o 
t h e r a t i n g o f c l a i m a n t ' s scheduled permanent d i s a b i l i t y . Former OAR 436-35-
0 1 0 ( 1 ) . 
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D i s a b i l i t y Under t h e Standards 

I n h i s March 1, 1990 c l o s i n g e x a m i n a t i o n , Dr. Baum r e p o r t e d t h a t c l a i m a n t 
has m i l d permanent i m p a i r m e n t c o n s i s t i n g p r i m a r i l y o f r i g h t arm p a i n w i t h r e p e t ­
i t i v e use. The d o c t o r n o t e d t h a t c l a i m a n t has no l o s s o f range o f m o t i o n , no 
muscle weakness, no sensory l o s s , and no a t r o p h y . A l t h o u g h c l a i m a n t has under­
gone a r i g h t l a t e r a l e p i c o n d y l a r r e l e a s e , t h a t s u r g i c a l p r o c e d u r e i s n o t c o v e r e d 
by t h e s t a n d a r d s . Former OAR 436-35-110(4)(a) t h r o u g h OAR 4 3 6 - 3 5 - 1 1 0 ( 4 ) ( k ) . 
Thus, t h e r e i s no b a s i s t o award c l a i m a n t a 5 p e r c e n t i m p a i r m e n t v a l u e f o r h i s 
elbow s u r g e r y as t h e i n s u r e r suggests. A c c o r d i n g l y , o t h e r t h a n a c h r o n i c c o n d i ­
t i o n l i m i t i n g r e p e t i t i v e use, c l a i m a n t has no r a t e a b l e elbow/arm i m p a i r m e n t f o r 
w h i c h a v a l u e may be a s s i g n e d under t h e " s t a n d a r d s . " See f o r m e r OAR 436-35-
100(1) t h r o u g h OAR 436-35-100(8) and former OAR 436-35-110(3). 

C l a i m a n t i s e n t i t l e d t o an award o f 5 p e r c e n t f o r l o s s o f r e p e t i t i v e use 
o f t h e r i g h t arm. Former OAR 436-35-010(7). C l a i m a n t ' s t o t a l i m p a i r m e n t under 
t h e s t a n d a r d s i s , t h e r e f o r e , 5 p e r c e n t . 

D i s a b i l i t y O u t s i d e t h e Standards 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d as a whole c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e , " f r e e f r o m 
c o n f u s i o n , f u l l y i n t e l l i g i b l e and d i s t i n c t . R i l e y H i l l G eneral C o n t r a c t o r , I n c . 
v. Tandy Corp., 303 Or 390, 402 (1987). 

On r e v i e w , c l a i m a n t urges t h e Board t o a f f i r m t h e Referee's award o f 30 
p e r c e n t s c h e d u l e d permanent d i s a b i l i t y . We agree t h a t c l a i m a n t i s e n t i t l e d t o a 
g r e a t e r i m p a i r m e n t v a l u e t h a n t h a t awarded under t h e s t a n d a r d s . Dr. Kramer i n i ­
t i a l l y r e s t r i c t e d c l a i m a n t t o l i f t i n g 35 pounds w i t h h i s r i g h t arm and p r e ­
s c r i b e d a t e n n i s elbow s p l i n t . A l t h o u g h c l a i m a n t l a t e r underwent a r i g h t l a t ­
e r a l e p i c o n d y l a r r e l e a s e , t h i s p r o c e d u r e d i d n o t improve c l a i m a n t ' s c o n d i t i o n . 
T h e r e a f t e r , Dr. Baum a l s o a d v i s e d c l a i m a n t t o a v o i d heavy l i f t i n g . 

The r e c o r d as a whole c l e a r l y e s t a b l i s h e s t h a t c l a i m a n t c o n t i n u e s t o r e ­
q u i r e w r i s t and elbow b r a c i n g i n o r d e r t o p e r f o r m h i s a t - i n j u r y j o b . C l a i m a n t ' s 
r i g h t elbow c o n d i t i o n i s d i s a b l i n g and r e s u l t s i n l o s s o f use o r f u n c t i o n beyond 
t h e 5 p e r c e n t i n d i c a t e d by t h e s t a n d a r d s . We, t h e r e f o r e , c o n c l u d e t h a t c l a i m a n t 
has shown by c l e a r and c o n v i n c i n g evidence t h a t he s u f f e r s s c h e d u l e d permanent 
d i s a b i l i t y o f 10 p e r c e n t due t o h i s r i g h t e p i c o n d y l i t i s w i t h u n s u c c e s s f u l l a t ­
e r a l e p i c o n d y l a r r e l e a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 24, 1990 i s m o d i f i e d . I n l i e u o f t h e 
Ref e r e e ' s award and i n a d d i t i o n t o t h e 5 p e r c e n t (9.6 degrees) s c h e d u l e d perma­
ne n t d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 
5 p e r c e n t (9.6 degrees) scheduled permanent d i s a b i l i t y , g i v i n g him a t o t a l award 
t o d a t e o f 10 p e r c e n t (19.2 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f 
use o r f u n c t i o n o f t h e r i g h t arm. Cl a i m a n t ' s a t t o r n e y f e e s h a l l be a d j u s t e d 
a c c o r d i n g l y . 



A p r i l 1 , 1991 C i t e as 43 Van N a t t a 817 (1991) 817 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID A. STEINER, Claimant 

WCB Case No. TP-91002 
THIRD PARTY DISTRIBUTION ORDER 

Po z z i , e t a l . , C l a i m a n t A t t o r n e y s 
M i c h a e l 0. W h i t t y ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, has p e t i t i o n e d t h e Board t o r e ­
s o l v e a d i s p u t e c o n c e r n i n g t h e amount o f SAIF's l i e n f o r i t s e x p e n d i t u r e s f o r 
c o m p e n s a t i o n under ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) i t may r e c o v e r f r o m a t h i r d p a r t y judgment. 
ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . S p e c i f i c a l l y , t h e d i s p u t e p e r t a i n s t o whether SAIF's l i e n 
i n c l u d e s an a t t o r n e y f e e p a i d o u t o f t h e i n c r e a s e d permanent d i s a b i l i t y compen­
s a t i o n awarded by a Referee o r d e r . We conclude t h a t a t t o r n e y f e e s p a y a b l e o u t 
o f c l a i m a n t ' s permanent d i s a b i l i t y award a re compensation and, as such, SAIF i s 
e n t i t l e d t o reimbursement f o r such c l a i m c o s t s as p a r t o f i t s t h i r d p a r t y l i e n . 

FINDINGS OF FACT 

I n J u l y 1984, w h i l e w o r k i n g as an i n s t a l l e r , c l a i m a n t s u s t a i n e d a compens­
a b l e i n j u r y t o h i s f e e t when he f e l l 20 f e e t and landed on h i s h e e l s . He s u f ­
f e r e d c l o s e d f r a c t u r e s t o b o t h f e e t , which were s u b s e q u e n t l y c a s t e d . I n Septem­
b e r 1984 c l a i m a n t r e t u r n e d t o work p e r f o r m i n g l i g h t d u t y work as an e s t i m a t o r . 
Because o f p e r s i s t e n t p a i n c o m p l a i n t s , h i s a b i l i t y t o w a l k , s t a n d , s q u a t , s t o o p , 
o r d r i v e a v e h i c l e has been s i g n i f i c a n t l y a l t e r e d . 

I n F e b r u a r y 1985, h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order. C l a i m a n t 
was awarded 30 p e r c e n t scheduled permanent d i s a b i l i t y f o r l o s s o f use o r f u n c ­
t i o n o f t h e l e f t f o o t and 25 p e r c e n t f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t 
f o o t . C l a i m a n t r e q u e s t e d a h e a r i n g , w h i c h r e s u l t e d i n a November 1985 Referee's 
o r d e r . C l a i m a n t ' s awards were i n c r e a s e d t o 75 p e r c e n t s c h e d u l e d permanent d i s ­
a b i l i t y f o r t h e l e f t f o o t and 65 p e r c e n t f o r t h e r i g h t f o o t . C l a i m a n t ' s a t t o r ­
ney was awarded an a t t o r n e y f e e payable o u t o f t h e i n c r e a s e d compensation 
g r a n t e d by t h e Referee's o r d e r . The a t t o r n e y f e e e q u a l e d 2 5 p e r c e n t o f t h e 
i n c r e a s e d compensation, n o t t o exceed $2,000. 

C l a i m a n t r e t a i n e d l e g a l c o u n s e l t o pursue a t h i r d p a r t y a c t i o n f o r damages 
a r i s i n g f r o m h i s compensable i n j u r y . A c i v i l a c t i o n was i n s t i t u t e d , w h i c h even­
t u a l l y r e s u l t e d i n a judgment a g a i n s t t h e t h i r d p a r t y f o r n e g l i g e n c e t o t a l l i n g 
$383,585.75. 

SAIF n o t i f i e d c l a i m a n t o f i t s t h i r d p a r t y l i e n , a s s e r t i n g t h a t i t had 
i n c u r r e d c l a i m c o s t s t o t a l l i n g $30,706.46. SAIF's l i e n i n c l u d e d t h o s e p o r t i o n s 
o f t h e permanent d i s a b i l i t y awards payable t o c l a i m a n t as w e l l as t h e $2,000 
a t t o r n e y f e e . 

S h o r t l y a f t e r t h e t h i r d p a r t y judgment became f i n a l , c l a i m a n t ' s c o u n s e l 
f o r w a r d e d t o SAIF $28,706.46. T h i s sum r e p r e s e n t e d SAIF's c u r r e n t l i e n , l e s s 
t h e $2,000 a t t o r n e y f e e . SAIF accepted t h e payment as a p a r t i a l payment, b u t 
c o n t i n u e d t o seek reimbursement o f t h e d i s p u t e d a t t o r n e y f e e . N o t i n g t h a t i t s 
t h i r d p a r t y l i e n f o r c l a i m c o s t s was a c t u a l l y $30,465.92, SAIF r e q u e s t e d 
$1,759.46 as f u l l reimbursement. 

CONCLUSIONS OF LAW 

The s t a t u t o r y f o r m u l a f o r t h e a l l o c a t i o n o f damages f r o m a t h i r d p a r t y 
judgment under ORS 656.593(1) i s p r e c i s e . Robert B. W i l l i a m s , 38 Van N a t t a 119, 
123 ( 1 9 8 6 ) , a f f ' d E s t a t e o f Troy Vance v. W i l l i a m s , 84 Or App 616, 619-20 
( 1 9 8 7 ) . A t t o r n e y f e e s and c o s t s i n c u r r e d i n p u r s u i t o f t h e t h i r d p a r t y r e c o v e r y 
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s h a l l be i n i t i a l l y d i s b u r s e d . Then t h e worker s h a l l r e c e i v e a t l e a s t 33-1/3 
p e r c e n t o f t h e b a l a n c e o f t h e r e c o v e r y . ORS 656.593(1) (b)'. 

The p a y i n g agency s h a l l be p a i d and r e t a i n t h e b a l a n c e o f t h e r e c o v e r y t o 
t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r c o mpensation, f i r s t 
a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f 
i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r 
c o s t s o f t h e w o r k e r ' s c l a i m under ORS 656.001 t o 656.794. ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . 
Such o t h e r c o s t s i n c l u d e assessments f o r r e s e r v e s i n t h e I n s u r a n c e and F i n a n c e 
Fund, b u t do n o t i n c l u d e any compensation which may become p a y a b l e under ORS 
656.273 o r 656.278. I d . Any r e m a i n i n g balance s h a l l be p a i d t o t h e w o r k e r . 
ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . F i n a l l y , any c o n f l i c t as t o t h e amount o f t h e b a l a n c e w h i c h 
may be r e t a i n e d by t h e p a y i n g agency s h a l l be r e s o l v e d by t h e Board. I d . 

Here, t h e d i s p u t e c e n t e r s on whether t h e a t t o r n e y f e e awarded by t h e 
R e f e r e e ' s o r d e r t o be p a i d o u t o f c l a i m a n t ' s i n c r e a s e d permanent d i s a b i l i t y 
award i s compensation f o r purposes o f ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . We c o n c l u d e t h a t such 
an a t t o r n e y f e e i s compensation and, t h u s , i s r e i m b u r s a b l e as a c l a i m c o s t f r o m 
a t h i r d p a r t y r e c o v e r y . Our c o n c l u s i o n i s based on t h e f o l l o w i n g r e a s o n i n g . 

"Compensation" i n c l u d e s a l l b e n e f i t s , i n c l u d i n g m e d i c a l s e r v i c e s , p r o v i d e d 
f o r a compensable i n j u r y t o a s u b j e c t worker t h e w o r k e r ' s b e n e f i c i a r i e s by an 
i n s u r e r o r s e l f - i n s u r e d employer p u r s u a n t t o ORS Chapter 656. ORS 6 5 6 . 0 0 5 ( 8 ) . . 
A t t o r n e y f e e s a c l a i m a n t r e c o v e r s a g a i n s t an i n s u r e r a f t e r p r e v a i l i n g a g a i n s t a 
d e n i a l o f a c l a i m a r e n o t r e c o v e r a b l e by t h e i n s u r e r as an " o t h e r c o s t " o f t h e 
c l a i m under ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . S c h l e c h t v. SAIF, 60 Or App 449, 457 ( 1 9 8 2 ) . 
However, a t t o r n e y f e e s w h i c h a r e p a y a b l e o u t o f c l a i m a n t ' s compensation r e t a i n 
t h e i r i d e n t i t y as compensation. SAIF v. G a t t i , 72 Or App 106 ( 1 9 8 5 ) ; Candy J. 
Hess, 37 Van N a t t a 12, 13 ( 1 9 8 5 ) ; Robert G. P e r k i n s , 36 Van N a t t a 1050, 1051 
( 1 9 8 4 ) . 

C l a i m a n t argues t h a t t h e t h i r d p a r t y s t a t u t e s never i n t e n d e d t o p e r m i t a 
p a y i n g agency t o r e c o v e r as p a r t o f i t s l i e n an a t t o r n e y f e e p a y a b l e o u t o f a 
s u c e s s f u l l y a p p e a l e d D e t e r m i n a t i o n Order. I n s t e a d , c l a i m a n t s u b m i t s t h a t t h e 
p a y i n g agency's l i e n s h o u l d be l i m i t e d t o t h o s e c l a i m c o s t s p a i d t o t h e w o r k e r . 

We d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n . ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) e x p r e s s l y ex­
c l u d e s a p a y i n g agency f r o m r e c o v e r i n g e x p e n d i t u r e s f o r compensation p a y a b l e 
under ORS 656.273 and 656.278. C o n s i d e r i n g such an e x p r e s s e d i n t e n t i o n , had t h e 
l e g i s l a t u r e f u r t h e r i n t e n d e d t o p r o h i b i t a p a y i n g agency f r o m r e c o v e r i n g as 
c l a i m c o s t s a t t o r n e y f e e s w h i c h i t had been r e q u i r e d t o pay o u t o f c l a i m a n t ' s 
c o m pensation, we b e l i e v e t h a t t h e s t a t u t e would have so p r o v i d e d . F u r t h e r m o r e , 
s i n c e t h e i s s u e p r e s e n t e d f o r our r e s o l u t i o n concerns whether t h e a t t o r n e y f e e 
a l l o w e d f r o m c l a i m a n t ' s permanent d i s a b i l i t y award i s compensation r a t h e r t h a n 
an i n s u r e r - p a i d a t t o r n e y f e e as an " o t h e r c o s t " o f t h e c l a i m , t h e S c h l e c h t h o l d ­
i n g has no a p p l i c a t i o n . L a c k i n g n e i t h e r a l e g i s l a t i v e d i r e c t i v e nor an a p p l i c a ­
b l e c o u r t h o l d i n g , we c o n t i n u e t o adhere t o our p r i o r d e c i s i o n s w h i c h s u p p o r t 
t h e p r o p o s i t i o n t h a t a t t o r n e y f e e s p a y a b l e o u t o f compensation r e t a i n t h e i r 
i d e n t i t y as compensation under Chapter 656. Because such f e e s a r e c o m p e n s a t i o n , 
t h e y a r e r e i m b u r s a b l e f r o m c l a i m a n t ' s t h i r d p a r t y r e c o v e r y under ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) . 

I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o emphasize t h a t a l l o f t h e perma­
nent d i s a b i l i t y compensation g r a n t e d by t h e Referee's o r d e r was awarded t o 
c l a i m a n t . Y e t , i n accordance w i t h t h e Board's a t t o r n e y f e e r u l e s ( t h e n OAR 438 
D i v i s i o n 47; now OAR 438 D i v i s i o n 1 5 ) , and ORS 656.386(2), a p o r t i o n o f t h i s 
c o m pensation was p a i d d i r e c t l y t o h i s a t t o r n e y . Thus, we a r e n o t persuaded by 
c l a i m a n t ' s a t t e m p t -to c h a r a c t e r i z e t h e a t t o r n e y f e e as never p a r t o f h i s compen­
s a t i o n . 
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A c c o r d i n g l y , c l a i m a n t ' s c o u n s e l i s d i r e c t e d t o f o r w a r d $1,759.46 t o SAIF 
w h i c h s h a l l c o n s t i t u t e i t s e n t i r e share o f t h e t h i r d p a r t y r e c o v e r y . ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) , ( d ) . 

I T IS SO ORDERED. 

A p r i l 2, 1991 C i t e as 43 Van N a t t a 819 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN W. KUYKENDALL, Claimant 

WCB Case No. TP-90056 
THIRD PARTY ORDER ON RECONSIDERATION 

Smith & Smith, Claimant A t t o r n e y s 
J. David Thurber ( S a i f ) , Defense A t t o r n e y 

On March 2 1 , 1991, we abated our March 8, 1991 T h i r d P a r t y D i s t r i b u t i o n 
O r d e r , w h i c h had h e l d t h a t t h e SAIF C o r p o r a t i o n was e n t i t l e d t o $33,167.50 o f 
t h e $37,248.53 b a l a n c e r e m a i n i n g from a t h i r d p a r t y r e c o v e r y . We t o o k t h i s ac­
t i o n t o c o n s i d e r c l a i m a n t ' s m o t i o n t h a t we m o d i f y our o r d e r t o f i n d t h a t t h e 
t h i r d p a r t y r e c o v e r y was by means o f judgment r a t h e r t h a n by s e t t l e m e n t and t o 
d i r e c t SAIF r a t h e r t h a n c l a i m a n t ' s c o u n s e l t o p r o v i d e c l a i m a n t w i t h t h e 
$4,081.03 b a l a n c e r e m a i n i n g from t h e r e c o v e r y a f t e r d i s t r i b u t i o n o f i t s share o f 
t h e p r o c e e d s . Having r e c e i v e d SAIF's response, we proceed w i t h o u r r e c o n s i d e r a ­
t i o n . 

Upon f u r t h e r r e v i e w , we f i n d t h a t t h e t h i r d p a r t y r e c o v e r y was r e a l i z e d 
t h r o u g h a judgment and n o t by s e t t l e m e n t as s t a t e d i n our p r i o r o r d e r . There­
f o r e , o u r o r d e r i s amended t o r e f l e c t t h i s m o d i f i c a t i o n . I n a d d i t i o n , s i n c e 
SAIF has been i n p o s s e s s i o n o f t h e $37,248.53 r e m a i n i n g b a l a n c e o f proceeds from 
t h e t h i r d p a r t y judgment and because we have fou n d t h a t i t i s e n t i t l e d t o r e ­
c o v e r $33,167.50 as i t s share o f t h e r e c o v e r y , SAIF r a t h e r t h a n c l a i m a n t ' s coun­
s e l i s d i r e c t e d t o pay t h e r e m a i n i n g $4,081.03 t o c l a i m a n t under ORS 
6 5 6 . 5 9 3 ( 1 ) ( d ) . Based on SAIF's response, t h i s a c t i o n has a l r e a d y a p p a r e n t l y 
been t a k e n . 

A c c o r d i n g l y , as supplemented and m o d i f i e d h e r e i n , we adhere t o and repub­
l i s h o u r March 8, 1991 o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e 
d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

A p r i l 3, 1991 C i t e as 43 Van N a t t a 819 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EVELYN CHRISTENSON, Claimant 

WCB Case No. Cl-00240 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
• Whitehead & Klosterman, C l a i m a n t A t t o r n e y s 

Nelson, e t a l . , Defense A t t o r n e y s 

On March 12, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d ­
e r a t i o n o f t h e payment o f $25,000 by L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n , 
c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u t u r e w o r k e r s ' compensation b e n e f i t s , ex­
c e p t m e d i c a l s e r v i c e s , f o r t h e compensable i n j u r y . I n a r e l e a s e s i g n e d i n con­
j u n c t i o n w i t h t h e c l a i m d i s p o s i t i o n agreement, c l a i m a n t agrees t o r e l e a s e h er 
r i g h t t o reemployment and c l a i m s f o r unemployment compensation b e n e f i t s w i t h t h e 
employer. We s e t a s i d e t h e proposed d i s p o s i t i o n . 
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ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make "such d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r ­
t i e s c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n w h i c h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794 e x c e p t f o r m e d i c a l s e r v i c e s , i n an accepted c l a i m . OAR 436-60-
0 0 5 ( 9 ) . See a l s o OAR 438-09-001(1). The und e r s c o r e d p o r t i o n o f t h e r u l e makes 
c l e a r t h a t o n l y r i g h t s and/or o b l i g a t i o n s under ORS Chapter 656 may be r e l e a s e d 
by a c l a i m d i s p o s i t i o n agreement. 

Here, t h e proposed d i s p o s i t i o n r e l e a s e s r i g h t s and o b l i g a t i o n s under ORS 
Chapter 656, b u t a l s o p u r p o r t s t o r e l e a s e c l a i m a n t ' s r i g h t t o reemployment under 
ORS Chapter 659, and t o unemployment c l a i m s under ORS Chapter 657. See ORS 
659.415; ORS 657.155. The r e l e a s e o f t h e r i g h t t o reemployment and unemployment 
b e n e f i t s , because t h e y c o n c e r n m a t t e r s o u t s i d e o f ORS Chapter 656, a r e n o t 
p r o p e r m a t t e r s f o r d i s p o s i t i o n under ORS 656.236 and t h e r u l e s p r o m u l g a t e d 
t h e r e u n d e r . Karen V e a r r i e r , 42 Van N a t t a 2071 ( 1 9 9 0 ) . Indeed, t h e r e i s no 
a u t h o r i t y w h i c h p e r m i t s us t o approve a r e l e a s e o f reemployment r i g h t s . For 
t h o s e r e a s o n s , t h e proposed d i s p o s i t i o n i s n o t a " c l a i m d i s p o s i t i o n agreement" 
as d e f i n e d by OAR 438-09-001(1). A c c o r d i n g l y , we ar e w i t h o u t a u t h o r i t y t o 
approve any p o r t i o n o f t h e proposed d i s p o s i t i o n . 

We a r e aware t h a t t h e p a r t i e s have a t t e m p t e d t o e s t a b l i s h a s e p a r a t i o n be­
tween t h e r e l e a s e o f r i g h t s under ORS 656 and ORS 659. However, t h e r e l e a s e 
s p e c i f i c a l l y s t a t e s t h a t t h e c o n s i d e r a t i o n f o r r e l e a s e o f r i g h t s under ORS 656 
a l s o c o n s t i t u e s c o n s i d e r a t i o n f o r r e l e a s e o f r i g h t s under ORS 659. I t i s c l e a r 
t h a t we a r e d e a l i n g w i t h a s i n g l e b a r g a i n . T h e r e f o r e , t h e documents a r e 
i n s e p a r a b l e . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent d i s ­
a b i l i t y t h a t was s t a y e d by sub m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 436^-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement wh i c h does not c o n t a i n p r o v i s i o n s e x c e e d i n g o u r 
a u t h o r i t y under ORS 656.236 and OAR 438-09. 

I T I S SO ORDERED. 

A p r i l 3, 1991 C i t e as 43 Van N a t t a 820 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD E. GONSHOROWSKI, Claimant 

WCB Case No. 90-12633 
ORDER OF DISMISSAL 

C o n n a l l & Lorenz, Claimant A t t o r n e y s 
Jerome P. L a r k i n ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has moved t h e Board f o r an o r d e r d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r r e v i e w on t h e ground t h a t t h e r e q u e s t was n o t t i m e l y 
f i l e d . The m o t i o n i s g r a n t e d . 

FINDINGS OF FACT 

The R e f e r e e ' s o r d e r i s s u e d November 13, 1990. The o r d e r i n c l u d e d n o t i c e 
o f when ( w i t h i n 30 days) and where ( w i t h t h e Workers' Compensation Board) a 
r e q u e s t f o r r e v i e w o f t h e o r d e r s h o u l d be f i l e d . On December 18, 1990, t h e 
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Board r e c e i v e d a l e t t e r f r o m SAIF. SAIF's l e t t e r e n c l o s e d a l e t t e r f r o m 
c l a i m a n t e x p r e s s i n g d i s s a t i s f a c t i o n w i t h t h e Referee's November 13, 1990 o r d e r . 
C l a i m a n t ' s l e t t e r was d a t e d December 11, 1990, postmarked on December 12, 1990, 
and addressed t o SAIF's t r i a l c o u n s e l . SAIF's d a t e stamp i n d i c a t e s r e c e i p t o f . 
c l a i m a n t ' s l e t t e r on December 13, 1990. 

The Board's computer-generated l e t t e r a c knowledging t h e r e q u e s t was m a i l e d 
on December 20, 1990. 

ULTIMATE FINDINGS 

C l a i m a n t ' s r e q u e s t f o r r e v i e w was n o t r e c e i v e d by t h e Board w i t h i n 30 days 
o f t h e Re f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW 

A Re f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on whic h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.298(3).' Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance w i t h ORS 656.295 
r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d o r a c t u a l 
n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . Argonaut I n s u r a n c e Co. v. K i n g , 
63 Or App 847, 852 ( 1 9 8 3 ) . 

Here, t h e 3 0 t h day a f t e r t h e Referee's November 13, 1990 o r d e r was Decem­
b e r 13, 1990. Assuming t h a t c l a i m a n t ' s l e t t e r t o SAIF's c o u n s e l c o n s t i t u t e d a 
r e q u e s t f o r Board r e v i e w o f t h e Referee's o r d e r , t h e r e q u e s t was r e c e i v e d by 
SAIF on December 13, 1990, 30 days from t h e Referee's o r d e r . However, t h e 
r e c o r d f a i l s t o e s t a b l i s h t h a t t h e r e q u e s t was m a i l e d t o , o r r e c e i v e d by, t h e 
Board w i t h i n t h e s t a t u t o r y 30-day p e r i o d . Consequently, we l a c k a u t h o r i t y t o 
r e v i e w t h e o r d e r w h i c h has become f i n a l by o p e r a t i o n o f law. See ORS 
65 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; Argonaut I n s u r a n c e Co. v. K i n g , s u p r a ; R o b e r t G. E b b e r t , 
40 Van N a t t a 67 ( 1 9 8 8 ) . 

We a r e m i n d f u l t h a t c l a i m a n t has a p p a r e n t l y r e q u e s t e d r e v i e w w i t h o u t bene­
f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t an u n r e p r e s e n t e d p a r t y i s 
n o t e x p e c t e d t o be f a m i l i a r w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f 
t h e Workers' Compensation Law. However, i n s t r u c t i o n s f o r r e q u e s t i n g r e v i e w were 
c l e a r l y s t a t e d i n t h e Referee's o r d e r . Moreover, we a r e n o t f r e e t o r e l a x a 
j u r i s d i c t i o n a l r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut I n s u r a n c e Co. v. 
K i n g , s u p r a . See A l f r e d F. P u q l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; J u l i o P. Lopez, 38 
Van N a t t a 862 ( 1 9 8 6 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

A p r i l 3, 1991 C i t e as 43 Van N a t t a 821 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROL D. GOSS, Claimant 
WCB Case No. 89-10994 

ORDER ON REVIEW 
Ga r l o c k & Smith, Claimant A t t o r n e y s 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members Myers, Cushing and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Shebley's o r d e r t h a t : 
(1) d e c l i n e d t o a p p l y t h e d o c t r i n e o f r e s j u d i c a t a as a b a r t o c l a i m a n t ' s c l a i m 
f o r a low back and l e f t h i p c o n d i t i o n ; and (2) on t h e m e r i t s , s e t a s i d e i t s 
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p a r t i a l d e n i a l o f t h e c l a i m . On r e v i e w , t h e i s s u e s a r e r e s j u d i c a t a and 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

On October 6, 1987, c l a i m a n t compensably i n j u r e d h er r i g h t f o o t c a u s i n g 
r i g h t f o o t , a n k l e and knee p a i n . I n August 1988 c l a i m a n t r e t u r n e d t o work. Her 
f o o t l a t e r s w e l l e d and h u r t . 

A September 9, 1988 D e t e r m i n a t i o n Order awarded c l a i m a n t 4 p e r c e n t perma­
nent d i s a b i l i t y f o r her " r i g h t l e g (knee) i n j u r y . 

I n November 1988, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. P h i l l i p s , t o o k 
c l a i m a n t o f f work because o f l e f t h i p and low back p a i n . A c c o r d i n g t o P h i l l i p s 
t h e l e f t h i p and low back p a i n was caused by p l a c i n g e x t r a w e i g h t on t h e l e f t 
l e g because o f t h e ac c e p t e d r i g h t a n k l e i n j u r y . 

On December 9, 1988, t h e employer d e n i e d an a g g r a v a t i o n c l a i m , on t h e 
b a s i s t h a t "your c o n d i t i o n has n o t worsened s i n c e your c l a i m was p r e v i o u s l y 
c l o s e d . " (Ex. 2 6 - 1 ) . The d e n i a l was n o t c h a l l e n g e d and became f i n a l by 
o p e r a t i o n o f law. 

C l a i m a n t c o n t i n u e d t o t r e a t w i t h Dr. P h i l l i p s f o r i d e n t i c a l low back and 
l e f t h i p c o n d i t i o n s . 

On May 16, 1989 t h e employer i s s u e d a p a r t i a l d e n i a l , o f c l a i m a n t ' s c u r ­
r e n t low back and l e f t h i p c o n d i t i o n s on t h e b a s i s t h a t t h e y were u n r e l a t e d t o 
t h e compensable r i g h t f o o t i n j u r y . (Ex. 4 4 - 1 ) . C l a i m a n t a ppealed t h i s d e n i a l . 

ULTIMATE FINDINGS OF FACT 

There was no change i n c l a i m a n t ' s c o n d i t i o n o r t r e a t m e n t d u r i n g t h e i n t e r ­
v a l between t h e December 1988 a g g r a v a t i o n d e n i a l and t h e May 1989 p a r t i a l 
d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t t h e i s s u e s r a i s e d by t h e December 1988 a g g r a v a t i o n 
d e n i a l were d i f f e r e n t f r o m t h o s e r a i s e d by t h e May 1989 p a r t i a l d e n i a l . We 
d i s a g r e e . 

" P r e c l u s i o n by f o r m e r a d j u d i c a t i o n , " g e n e r a l l y r e f e r r e d t o as r e s 
j u d i c a t a , i s a " d o c t r i n e o f r u l e s and p r i n c i p l e s g o v e r n i n g t h e b i n d i n g e f f e c t on 
a, subsequent p r o c e e d i n g o f a f i n a l judgment p r e v i o u s l y e n t e r e d i n a c l a i m . " 
Drews v. EBI Companies, 310 Or 134 (19 9 0 ) . P r e c l u s i o n by f o r m e r a d j u d i c a t i o n 
i n c l u d e s " i s s u e p r e c l u s i o n " and " c l a i m p r e c l u s i o n " . 

I s s u e p r e c l u s i o n a c t s as a bar o n l y when: (1) t h e same p a r t i e s ( 2) a c t u ­
a l l y l i t i g a t e an i s s u e o f law o r f a c t (3) w h i c h i s necessary t o (4) a v a l i d and 
f i n a l judgment. Jimmy M. Campoz, 42 Van N a t t a 903 (19 9 0 ) . Because t h e December 
d e n i a l was n o t a c t u a l l y l i t i g a t e d t o judgment, i s s u e p r e c l u s i o n does n o t a p p l y . 

"Claim p r e c l u s i o n " p r e c l u d e s a p l a i n t i f f who has p r o s e c u t e d one a c t i o n 
a g a i n s t a d e f e n d a n t t h r o u g h t o a f i n a l judgment from p r o s e c u t i n g a n o t h e r a c t i o n 
a g a i n s t t h e same d e f e n d a n t where t h e c l a i m i n t h e second a c t i o n i s one based on 
t h e same f a c t u a l t r a n s a c t i o n t h a t was a t i s s u e i n t h e f i r s t , and where t h e 
p l a i n t i f f seeks a remedy a d d i t i o n a l o r a l t e r n a t i v e t o t h e one sought i n t h e 
f i r s t , and i s o f such a n a t u r e as c o u l d have been j o i n e d i n t h e f i r s t a c t i o n . 
Drews, s u p r a a t 140, c i t i n g Rennie v. Freeway T r a n s p o r t , 294 Or 319, 323 ( 1 9 8 2 ) . 
C l a i m p r e c l u s i o n does n o t r e q u i r e a c t u a l l i t i g a t i o n . Where, as h e r e , t h e Decem­
ber 1988 d e n i a l became f i n a l because c l a i m a n t chose, n o t t o r e q u e s t a h e a r i n g , 
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she may n o t l i t i g a t e t h e same c l a i m o r c l a i m s which a r i s e f r o m t h e same t r a n s a c ­
t i o n o r s e r i e s o f t r a n s a c t i o n s . We conclude t h a t t h e e f f e c t o f t h e December 
1988 d e n i a l was t o f i n a l l y d e t e r m i n e t h a t c l a i m a n t ' s l e f t h i p and low back con­
d i t i o n s were n o t compensable. Thus, t h e q u e s t i o n i s whether c l a i m a n t ' s c o n d i ­
t i o n has changed so as t o c r e a t e a new s e t o f o p e r a t i v e f a c t s t h a t p r e v i o u s l y 
c o u l d n o t have been l i t i g a t e d . 

Thus, c l a i m a n t must show t h a t her c u r r e n t low back and l e f t h i p c o n d i t i o n 
i s changed f r o m her c o n d i t i o n a t t h e t i m e o f t h e December 1988 a g g r a v a t i o n de­
n i a l , w h i c h became f i n a l by o p e r a t i o n o f law. See P r o c t o r v. SAIF, 68 Or App 
333 ( 1 9 8 4 ) ; I r e n e Jenson, 42 Van N a t t a 2838 ( 1 9 9 0 ) . C l a i m a n t ' s p r e s e n t c l a i m 
f o r h e r low back and l e f t h i p c o n d i t i o n i s m e rely a d i f f e r e n t c h a r a c t e r i z a t i o n 
o f t h e i d e n t i c a l c o n d i t i o n s w h i c h l e d t o t h e 1988 a g g r a v a t i o n d e n i a l . ^ 
C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. P h i l l i p s , p r o v i d e d t h e same t r e a t m e n t f o r 
c l a i m a n t ' s low back and l e f t h i p from November 1988 t h r o u g h J u l y 1989. More­
o v e r , Dr. P h i l l i p s ' d i a g n o s i s r e g a r d i n g t h e l e f t h i p and low back c o n d i t i o n s 
r emained t h e same t h r o u g h o u t t h i s p e r i o d . 

F i n a l l y , t h e r e were no c o n d i t i o n s p r e s e n t a t t h e t i m e o f t h e May 1989 
d e n i a l , t h a t d i d n o t a l r e a d y e x i s t when t h e December 1988 a g g r a v a t i o n d e n i a l was 
i s s u e d . The f a c t t h a t c l a i m a n t now a s s e r t s her c l a i m by a n o t h e r l e g a l t h e o r y 
does n o t a l t e r t h e p r e c l u s i v e e f f e c t o f t h e d e n i a l , w h i c h became f i n a l t h r o u g h 
o p e r a t i o n o f law. M i l l i o n v. SAIF, 45 Or App 1097, i l 0 2 r e v den 289 Or 337 
(1980) (Res J u d i c a t a a p p l i e s n o t o n l y t o e v e r y c l a i m i n c l u d e d i n t h e p l e a d i n g s , 
b u t e v e r y c l a i m w h i c h c o u l d have been a l l e g e d under t h e same a g g r e g a t e o f opera­
t i v e f a c t s ) . 

A c c o r d i n g l y , we f i n d t h a t under t h e d o c t r i n e o f c l a i m p r e c l u s i o n , c l a i m a n t 
i s b a r r e d f r o m l i t i g a t i n g t h e c o m p e n s a b i l i t y o f her p r e s e n t low back and l e f t 
h i p c o n d i t i o n . Because we have d e t e r m i n e d t h a t c l a i m a n t i s p r e c l u d e d f r o m l i t i ­
g a t i n g t h e m e r i t s o f her c u r r e n t c o n d i t i o n , we need n o t address c o m p e n s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d March 5, 1990 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
i s r e i n s t a t e d and u p h e l d . The Referee's assessed a t t o r n e y f e e award o f 
$2,257.50 i s r e v e r s e d . 

1 The d i s s e n t r e c o g n i z e s t h a t t h e Restatement o f Judgments 2d i n s t r u c t s us t o 
d e t e r m i n e p r a g m a t i c a l l y what c o n s t i t u t e s a s i n g l e t r a n s a c t i o n f o r purposes o f 
c l a i m p r e c l u s i o n . I t t h e n i g n o r e s t h a t i n s t r u c t i o n . The d i s s e n t ' s c h a r a c t e r i ­
z a t i o n o f t h e m a j o r i t y o p i n i o n i s t h a t we a r e s a y i n g t h a t e v e r y t i m e an aggrava­
t i o n d e n i a l i s l e t s t a n d , t h e n t h e r e i s a p r e c l u s i v e e f f e c t b o t h on t h e q u e s t i o n 
o f a w o r s e n i n g and on t h e q u e s t i o n o f c u r r e n t m e d i c a l s e r v i c e s . 

On t h e c o n t r a r y , we are s a y i n g t h a t under t h e f a c t s o f t h i s p a r t i c u l a r 
case, t h e d e n i a l was n o t o n l y a d e n i a l o f a w o r s e n i n g , b u t was a d e n i a l o f 
c l a i m a n t ' s c u r r e n t c o n d i t i o n because what had been c l a i m e d was t h a t t h e aggrava­
t i o n was based on new c o n d i t i o n s . I n o t h e r words, we have viewed t h i s case 
p r a g m a t i c a l l y and d e t e r m i n e d t h a t t h e o p e r a t i v e f a c t s f o r purposes o f c l a i m 
p r e c l u s i o n a r e what was c l a i m e d and are n o t r e s t r i c t e d t o t h e n a r row w o r d i n g o f 
t h e d e n i a l . 

Board Member C r i d e r , d i s s e n t i n g . 

The p a n e l ' s a p p l i c a t i o n o f t h e d o c t r i n e o f c l a i m p r e c l u s i o n i n t h i s case 
i s wrong. I t i s u n f a i r t o t h i s c l a i m a n t . Moreover, i t w i l l have t h e e f f e c t , 
n o t o f m i n i m i z i n g l i t i g a t i o n , b u t i n s t e a d o f f o r c i n g p a r t i e s t o u n d e r t a k e l i t i ­
g a t i o n o f d e n i a l s t o w h i c h t h e y do n o t o b j e c t i n o r d e r t o p r e s e r v e r i g h t s i n a 



824 C a r o l D. Goss, 43 Van N a t t a 821 (1991) 

compensable c l a i m w h i c h have n o t been a c t u a l l y d e n i e d . I f a c c e p t e d p r i n c i p l e s 
o f r e s j u d i c a t a r e q u i r e d t h i s r e s u l t , we would be c o m p e l l e d t o a c c e p t t h i s un­
f o r t u n a t e r e s u l t . Because I do n o t b e l i e v e t h a t t h e law compels t h i s r e s u l t , I 
d i s s e n t . 

I . 
I n t h i s case, c l a i m a n t a l l o w e d a d e n i a l o f a g g r a v a t i o n t o s t a n d w i t h o u t 

c h a l l e n g e . She r e q u e s t e d a h e a r i n g on a l a t e r d e n i a l o f c o m p e n s a b i l i t y o f p a r ­
t i c u l a r c o n d i t i o n s . The p a n e l h o l d s t h a t she i s n o t e n t i t l e d t o a h e a r i n g on 
t h e second d e n i a l u n l e s s she can e s t a b l i s h t h a t her c o n d i t i o n a t t h e t i m e o f t h e 
second d e n i a l was d i f f e r e n t t h a n her c o n d i t i o n a t t h e t i m e o f t h e f i r s t . Be­
cause t h e p a n e l c o n c l u d e s t h a t her c o n d i t i o n was n o t d i f f e r e n t , t h e p a n e l does 
n o t p e r m i t c l a i m a n t t o l i t i g a t e t h e c o m p e n s a b i l i t y o f t h e d e n i e d c o n d i t i o n s . 

The r e s j u d i c a t a e f f e c t o f t h e f i r s t d e n i a l i s much more l i m i t e d t h a n t h a t 
g i v e n i t by t h e p a n e l . B e f o r e a d d r e s s i n g t h e l e g a l i s s u e s , l e t us r e v i e w t h e 
f a c t s . 

I I . 
C l a i m a n t s u f f e r e d a compensable i n j u r y a f f e c t i n g her r i g h t f o o t , a n k l e and 

knee. She r e c e i v e d m e d i c a l s e r v i c e s . F o l l o w i n g c l a i m c l o s u r e , c l a i m a n t changed 
p h y s i c i a n s . Her new p h y s i c i a n , Dr. P h i l l i p s , r e p o r t e d p a i n i n t h e r i g h t f o o t 
and l e f t h i p w i t h w e i g h t - b e a r i n g a t work. She a u t h o r i z e d t i m e l o s s and t r e a t e d 
t h e r i g h t f o o t and a n k l e as w e l l as t h e low back and l e f t h i p . By r e p o r t d a t e d 
December 2, 1988, Dr. P h i l l i p s i n d i c a t e d t h a t t h e back p a i n had i m proved b u t 
t h a t , due t o c o n t i n u e d a n k l e p a i n w i t h w e i g h t - b e a r i n g , c l a i m a n t c o u l d n o t y e t 
r e t u r n t o work. (Ex. 2 5 ) . l 

By l e t t e r o f December 9, 1988, t h e s e l f - i n s u r e d employer's p r o c e s s i n g 
agent d e c l i n e d t o reopen t h e c l a i m on t h e grounds t h a t " m e d i c a l i n f o r m a t i o n i n 
y o u r f i l e i n d i c a t e s t h a t y o u r c o n d i t i o n has n o t worsened s i n c e y o u r c l a i m was 
p r e v i o u s l y c l o s e d . " C l a i m a n t d i d n o t r e q u e s t a h e a r i n g on t h e d e n i a l . 

On F e b r u a r y 20, 1989, c l a i m a n t was r e l e a s e d t o l i g h t work w i t h l i m i t a t i o n s 
on s t a n d i n g . C l a i m a n t a c t u a l l y r e t u r n e d t o work i n March 1989. Upon r e t u r n t o 
work, c l a i m a n t had a r e c u r r e n c e o f symptoms o f low back and h i p p a i n ; Dr. 
P h i l l i p s a g a i n a u t h o r i z e d t i m e l o s s . Dr. P h i l l i p s e x p l a i n e d t h a t t h i s p e r i o d o f 
t i m e l o s s was due t o low back and h i p p a i n . (Ex. 4 2 ) . 

By l e t t e r o f May 16, 1989, t h e s e l f - i n s u r e d employer's p r o c e s s i n g agent 
d e n i e d c l a i m a n t ' s back and h i p c o n d i t i o n s on t h e ground t h a t t h e y a r e n o t r e ­
l a t e d t o t h e a c c e p t e d r i g h t a n k l e c o n d i t i o n . C l a i m a n t r e q u e s t e d a h e a r i n g . The 
s o l e i s s u e r a i s e d a t h e a r i n g was t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s back and h i p 
c o n d i t i o n s . The R e f e r e e fo u n d t h a t t h e c o n d i t i o n s were compensable and remanded 
t h e c l a i m f o r p r o c e s s i n g . 

I I I . 
I w o u l d approach t h e problem as f o l l o w s . 
The f i r s t d e n i a l addressed t h e c l a i m f o r r e o p e n i n g . That d e n i a l d i d n o t 

deny any o f t h e c o n d i t i o n s w h i c h Dr. P h i l l i p s was t h e n t r e a t i n g . I t d i d n o t 
deny m e d i c a l s e r v i c e s f o r any o f t h o s e c o n d i t i o n s . ^ 

1 N o t h i n g i n t h e r e c o r d s u p p o r t s t h e p a n e l ' s f i n d i n g t h a t t h i s p e r i o d o f tempo­
r a r y d i s a b i l i t y was due t o back and h i p p a i n r a t h e r t h a n t o f o o t and a n k l e p a i n . 

2 I t may be t h a t t h e s e l f - i n s u r e d employer never p a i d t h e p h y s i c i a n f o r h e r 
s e r v i c e s . However, t h e r e c o r d i s n o t c l e a r on t h i s p o i n t . I n any e v e n t , t h e r e 
i s no e v i d e n c e w h a t e v e r t h a t c l a i m a n t knew t h a t her t r e a t m e n t was n o t g o i n g t o 
be c o v e r e d . 
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The d o c t r i n e o f c l a i m p r e c l u s i o n p r o v i d e s t h a t when a c l a i m i s l i t i g a t e d 
t o f i n a l judgment, t h e judgment b a r s f u t u r e l i t i g a t i o n o f t h a t c l a i m . For p u r ­
poses o f c l a i m p r e c l u s i o n , a c l a i m i n c l u d e s a l l c l a i m s a r i s i n g o u t o f t h e same 
t r a n s a c t i o n . Restatement o f Judgments 2d, s e c t i o n s 19 and 24 ( 1 9 8 0 ) . Thus, 
f a i l u r e t o l i t i g a t e an i s s u e when a h e a r i n g i s convened t o l i t i g a t e a second 
i s s u e a r i s i n g o u t o f t h e same s e t o f o p e r a t i v e f a c t s , b a r s f u t u r e l i t i g a t i o n o f 
t h a t i s s u e . The r e l a t e d i s s u e i s deemed waived. See e.g., M i l l i o n v. SAIF, 45 
Or App 1097 ( 1 9 8 0 ) . 

A d d i t i o n a l l y , f a i l u r e t o r e q u e s t a h e a r i n g on a d e n i a l p r e c l u d e s f u r t h e r 
a s s e r t i o n o f t h a t c l a i m which was s p e c i f i c a l l y d e n i e d . L i b e r t y N o r t h w e s t v. 
B i r d , 99 Or App 560 ( 1 9 8 9 ) . 

Whether a w o r k e r a c t u a l l y l i t i g a t e s a c l a i m o r f o r g o e s i t by f a i l i n g t o 
a v a i l h e r s e l f o f t h e o p p o r t u n i t y t o l i t i g a t e , she i s f o r e c l o s e d f r o m a s s e r t i n g 
o n l y c l a i m s w h i c h she k n o w i n g l y waived. Drews v. EBI Companies, 310 Or 134 
( 1 9 9 0 ) ; D a v i d M. M a r v i n , 42 Van N a t t a 1778 ( 1 9 9 0 ) . 

The p r i n c i p l e o f f a i r n e s s i s a t t h e h e a r t o f t h e w a i v e r d o c t r i n e . I n 
Drews v. EBI Companies, supra, t h e Court l o o k e d t o what t h e c l a i m a n t knew a t t h e 
t i m e o f a p r i o r h e a r i n g t o d e t e r m i n e whether t h e w o r k e r ' s f a i l u r e t o r a i s e an 
i s s u e c o n c e r n i n g t h e r a t e o f t emporary t o t a l d i s a b i l i t y compensation a t t h a t 
t i m e p r e c l u d e d him f r o m l a t e r r a i s i n g i t . F i n d i n g t h a t t h e r e was no b a s i s i n 
t h e r e c o r d f o r c o n c l u d i n g t h a t c l a i m a n t knew o f t h e r i g h t t o seek a c o r r e c t i o n 
i n t h e r a t e o f compensation a t t h e t i m e o f t h e p r i o r h e a r i n g , t h e C o u r t con­
c l u d e d t h a t t h e c l a i m a n t c o u l d n o t have i n t e n t i o n a l l y r e l i n g u i s h e d t h e r i g h t t o 
t h e c o r r e c t i o n . T h e r e f o r e , t h e Court h e l d t h a t t h e c l a i m was n o t p r e c l u d e d by 
r e s j u d i c a t a . 

T h i s f a i r n e s s p r i n c i p l e i s i l l u s t r a t e d i n I n t e r n a t i o n a l Paper Company v. 
Pearson, 106 Or App 121 ( 1 9 9 1 ) . I n t h a t case, t h e p a r t i e s had agreed t h a t c e r ­
t a i n m e d i c a l b e n e f i t s were not compensable. T h e r e a f t e r , c l a i m a n t sought f u r t h e r 
s e r v i c e s w h i c h were necessary by v i r t u e o f t h e same a u t o m o b i l e a c c i d e n t w h i c h 
o c c a s i o n e d t h e e a r l i e r s e r v i c e s . Because t h e f i r s t agreement addressed o n l y a 
c l a i m f o r s p e c i f i c m e d i c a l s e r v i c e s and d i d n o t address t h e c o n d i t i o n i t s e l f , 
t h e l a t e r c l a i m was n o t b a r r e d . 

The q u e s t i o n , t h e n , when a worker has n o t c h a l l e n g e d a d e n i a l o f an aggra­
v a t i o n c l a i m w i t h i n t h e t i m e p r o v i d e d by s t a t u t e and l a t e r seeks f u r t h e r compen­
s a t i o n i n t h e c l a i m , i s whether t h a t worker has k n o w i n g l y w a i v e d m e d i c a l bene­
f i t s f o r t h e c o n d i t i o n t h a t gave r i s e t o t h e a g g r a v a t i o n c l a i m . The answer gen­
e r a l l y t u r n s on t h e language o f t h e d e n i a l . I f t h e d e n i a l addresses e n t i t l e m e n t 
t o s p e c i f i c b e n e f i t s b u t does n o t address a s p e c i f i c c o n d i t i o n , t h e n t h e d e n i a l 
c a n n o t l a t e r be r e a d t o p r e c l u d e t h e c o n d i t i o n i t s e l f . I f , on t h e o t h e r hand, 
t h e d e n i a l d e n i e s a s p e c i f i c c o n d i t i o n , t h e n t h e d e n i a l p r e c l u d e s n o t o n l y r e ­
o p e n i n g o f t h e c l a i m b u t a l s o a l l f u t u r e b e n e f i t s f o r t h e d e n i e d c o n d i t i o n . 

The p r i n c i p l e i s one o f f a i r n e s s . I f t h e employer c l e a r l y s t a t e s t h a t a l l 
c o mpensation i s d e n i e d f o r a p a r t i c u l a r c o n d i t i o n , t h e n t h e w o r k e r has r e c e i v e d 
f a i r n o t i c e t h a t she must a c t t o p r e s e r v e her r i g h t t o m e d i c a l s e r v i c e s and 
o t h e r f u t u r e compensation i n t h e c l a i m . I f , however, the. employer m e r e l y s t a t e s 
t h a t r e o p e n i n g i s d e n i e d , t h e n c l a i m a n t has no reason t o know t h a t she must a c t 
t o p r e s e r v e her r i g h t t o m e d i c a l s e r v i c e s f o r t h e c o n d i t i o n . 

To a p p l y t h e s e p r i n c i p l e s t o t h i s case, we must b e g i n w i t h t h e p r o p o s i t i o n 
t h a t i t i s t h e p r o p o n e n t ' s o b l i g a t i o n t o e s t a b l i s h t h e e l e m e n t s o f c l a i m p r e c l u ­
s i o n . Troutman v. E r l a n d s o n , 287 o r 187 ( 1 9 7 9 ) . Thus, t h e s e l f - i n s u r e d 
employer must e s t a b l i s h t h a t , by a l l o w i n g t h e a g g r a v a t i o n d e n i a l t o s t a n d , 
c l a i m a n t k n o w i n g l y and i n t e n t i o n a l l y waived her c l a i m t o m e d i c a l s e r v i c e s f o r 



826 C a r o l D. Goss. 43 Van N a t t a 821 (1991) 

t h e l e f t h i p and back c o n d i t i o n s . I am unable t o f i n d t h a t she d i d . F i r s t , t h e 
December 9, 1988 d e n i a l i d e n t i f i e d t h e c l a i m i t addressed as a c l a i m f o r r e o p e n ­
i n g f o r a g g r a v a t i o n . I t d i d n o t mention c l a i m a n t ' s l e f t h i p and back c o n d i ­
t i o n s , much l e s s s t a t e t h a t t h e c o n d i t i o n s were n o t compensable. I t d i d n o t 
s t a t e t h a t c l a i m a n t ' s t h e n - c u r r e n t c o n d i t i o n was n o t compensable. I t d i d n o t 
s t a t e t h a t c l a i m a n t ' s m e d i c a l s e r v i c e s would n o t be p a i d . Second, c l a i m a n t had 
no r e a s o n e x t r i n s i c t o t h e d e n i a l t o b e l i e v e t h a t t h e s e l f - i n s u r e d employer i n ­
t e n d e d t o deny s p e c i f i c c o n d i t i o n s . A t t h e t i m e o f t h e d e n i a l , c l a i m a n t was r e ­
c e i v i n g s e r v i c e s f o r t h e acc e p t e d a n k l e c o n d i t i o n as w e l l as t h e h i p and back 
c o n d i t i o n s ; so she would have had no reason t o suspect t h a t t h e d e n i a l was 
prompted by t h e i d e n t i f i c a t i o n o f t h e new c o n d i t i o n s . There was no m e d i c a l e v i ­
dence i n t h e f i l e a d d r e s s i n g t h e c o m p e n s a b i l i t y o f t h e new c o n d i t i o n s . More­
o v e r , assuming t h e s e l f - i n s u r e r had n o t r e i m b u r s e d Dr. P h i l l i p s f o r h e r s e r ­
v i c e s , t h e r e i s no e v i d e n c e t h a t c l a i m a n t was a d v i s e d o f t h a t f a c t . For t h e s e 
r e a s o n s , c l a i m a n t c o u l d n o t have k n o w i n g l y waived her r i g h t t o c o n t e n d t h a t her 
l e f t h i p and back c o n d i t i o n s were compensable by f a i l i n g t o c h a l l e n g e t h e aggra­
v a t i o n d e n i a l . Thus, she i s e n t i t l e d t o a s s e r t t h o s e c l a i m s i n response t o t h e 
s e l f - i n s u r e r ' s May 16, 1989 d e n i a l o f t h o s e c o n d i t i o n s . 

IV. 
The p a n e l , however, h o l d s t h a t c l a i m a n t cannot c o n t e s t t h e l a t e r d e n i a l o f 

c l a i m a n t ' s low back and h i p c o n d i t i o n s because she c o u l d have l i t i g a t e d t h a t 
c o m p e n s a b i l i t y i s s u e a t t h e t i m e o f t h e f i r s t d e n i a l . The p a n e l s u g g e s t s t h a t 
t h e d e n i a l c r e a t e d an o p p o r t u n i t y f o r l i t i g a t i o n ; t h a t any c l a i m w h i c h a r o s e o u t 
o f t h e same s e t o f o p e r a t i v e f a c t s i s t h e r e f o r e p r e c l u d e d ; t h a t t h e c l a i m f o r a 
l e f t h i p and back c o n d i t i o n arose o u t o f t h e same s e t o f o p e r a t i v e f a c t s as t h e 
c l a i m f o r a g g r a v a t i o n ; and, t h u s , t h a t c l a i m a n t may n o t l i t i g a t e t h e compens­
a b i l i t y o f t h e l e f t h i p and back c o n d i t i o n s u n l e s s t h e y have changed s i n c e t h e 
i s s u a n c e o f t h e a g g r a v a t i o n d e n i a l . T h i s i s e r r o r . 

OAR 438-05-055 d i r e c t s a worker t o r e q u e s t a h e a r i n g on any d e n i a l t h a t 
t h e w o r k e r c o n t e n d s i s "not r i g h t . " Presumably, t h e n , t h e w o r k e r i s char g e d 
w i t h r e s p o n s i b i l i t y t o r e a d t h e d e n i a l c a r e f u l l y . Only i f t h e w o r k e r i s s a t i s ­
f i e d t h a t t h e d e n i a l i s wrong, s h o u l d he r e q u e s t a h e a r i n g . U n l i k e t h i s d i r e c t 
a pproach, t h e p a n e l ' s approach t o r e s j u d i c a t a makes t h e w o r k e r s ' compensation 
system i n t o a shadow b o x i n g arena. The p a n e l would r e q u i r e a w o r k e r t o r e a d t h e 
d e n i a l c a r e f u l l y and c h a l l e n g e i t even i f i t i s n o t wrong. Under t h i s approach, 
a w o r k e r w o u l d be r e q u i r e d t o imagine what c l a i m s t h e i n s u r e r m i g h t l a t e r con­
t e n d a r o s e o u t o f t h e same s e t o f o p e r a t i v e f a c t s and r e q u e s t a h e a r i n g t o p r o ­
t e c t a c l a i m n o t y e t f o r m a l l y d e n i e d . 

The p a n e l u n n e c e s s a r i l y has made a monster o f t h e r e q u i r e m e n t t h a t a p a r t y 
s i m u l t a n e o u s l y l i t i g a t e a l l c l a i m s a r i s i n g o u t o f t h e "same s e t o f o p e r a t i v e 
f a c t s . " The Restatement i n s t r u c t s us t o de t e r m i n e " p r a g m a t i c a l l y " what f a c t u a l 
g roups c o n s t i t u t e a s i n g l e t r a n s a c t i o n . The d e t e r m i n a t i o n r e q u i r e s t h a t we con­
s i d e r "such c o n s i d e r a t i o n s as whether t h e f a c t s a r e r e l a t e d i n t i m e , space, 
o r i g i n , o r m o t i v a t i o n , whether t h e y form a c o n v e n i e n t t r i a l u n i t , and whether 
t h e i r t r e a t m e n t as a u n i t conforms t o t h e p a r t i e s ' e x p e c t a t i o n s o r b u s i n e s s 
u n d e r s t a n d i n g o r usage." Restatement o f Judgments 2d, su p r a , s e c t i o n 2 4 ( 2 ) . 
The p a n e l ' s s o l u t i o n i s n o t a p r a g m a t i c one. 

A w o r k e r i s e n t i t l e d t o l i f e t i m e m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e l a t e d 
t o a compensable i n j u r y . ORS 656.245. I t i s n o t necessary, i n o r d e r t o r e c e i v e 
such s e r v i c e s a f t e r a c l a i m i s c l o s e d , t h a t t h e c l a i m be reopened f o r a g g r a v a ­
t i o n . To e s t a b l i s h e n t i t l e m e n t t o a d d i t i o n a l m e d i c a l b e n e f i t s , o n l y c a u s a l 
r e l a t i o n need be p r o v e n . 

On t h e o t h e r hand, a worker i s n o t e n t i t l e d t o a d d i t i o n a l t e m p o r a r y o r 
permanent d i s a b i l i t y compensation, a f t e r c l a i m c l o s u r e , u n l e s s t h e c l a i m i s 
reopened. ORS 656.273; Gwvnn v. SAIF, 304 Or 345 ( 1 9 8 7 ) . 
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Co n s e q u e n t l y , when a n . i n s u r e r d e c l i n e s t o reopen a c l a i m on t h e ground 
t h a t t h e compensable c o n d i t i o n has n o t worsened and does n o t a l s o s p e c i f i c a l l y 
deny m e d i c a l s e r v i c e s f o r c l a i m a n t ' s c o n d i t i o n , t h e r e i s no rea s o n t o assume 
t h a t m e d i c a l s e r v i c e s w i l l a l s o be de n i e d . Indeed, i t i s common p r a c t i c e f o r 
w o r k e r s t o a l l o w such d e n i a l s t o s t a n d and y e t t o c o n t i n u e t o f i l e c l a i m s f o r 
m e d i c a l s e r v i c e s i n t h e former o f a d d i t i o n a l d o c t o r b i l l s . I n o t h e r words, 
a l t h o u g h t h e same c o n d i t i o n s may g i v e r i s e t o c l a i m s f o r b o t h m e d i c a l s e r v i c e s 
and f o r a g g r a v a t i o n ( d i s a b i l i t y c ompensation), a d e n i a l o f t h e l a t t e r i s n o t 
c o n v e n t i o n a l l y t r e a t e d as a d e n i a l o f t h e f o r m e r . 

T h i s p r a c t i c e enables t h e wo r k e r s ' compensation system t o r u n smo o t h l y . 
I t a l l o w s t h e worker t o f o r g o d e n i e d c l a i m s w i t h o u t f e a r t h a t , by so d o i n g , t h e 
w o r k e r w i l l a l s o be g i v i n g up r e l a t e d b u t undenied c l a i m s . 

To adopt t h e p a n e l ' s broad d e f i n i t i o n o f a " s e t o f o p e r a t i v e f a c t s , " f o r 
r e s j u d i c a t a p urposes, on t h e o t h e r hand, r e q u i r e s t h o s e u n f o r t u n a t e w o r k e r s who 
i n t e r a c t w i t h t h i s w o r k e r s ' compensation system t o be p e r p e t u a l l y on gu a r d 
a g a i n s t u n a r t i c u l a t e d d e n i a l s . A d e n i a l o f one t y p e o f compensation must be 
c h a l l e n g e d l e s t t h e worker be deemed t o have waived any o t h e r r e l a t e d c l a i m . 
T h i s approach i s b o t h u n f a i r , i n t h a t i t h o l d s t h a t a wo r k e r has w a i v e d r i g h t s 
t h a t t h e wo r k e r d i d n o t know were a t r i s k , . a n d n o t p r a g m a t i c , i n t h a t i t w i l l 
f o r c e l i t i g a t i o n where l o n g s t a n d i n g p r a c t i c e has n o t r e q u i r e d i t . 

The b e t t e r r u l e i s t h a t a c l a i m a n t may a l l o w a d e n i a l o f an a g g r a v a t i o n 
c l a i m t o s t a n d , t h e r e b y g i v i n g up h i s c l a i m t o f u r t h e r d i s a b i l i t y compensation 
f o r t h e a l l e g e d l y worsened c o n d i t i o n , w h i l e r e t a i n i n g h i s r i g h t t o l i t i g a t e t h e 
q u e s t i o n s o f c o m p e n s a b i l i t y o f h i s t h e n - c u r r e n t c o n d i t i o n and e n t i t l e m e n t t o 
m e d i c a l s e r v i c e s t h e r e f o r . Only i f a d e n i a l e x p l i c i t l y d e n i e s b o t h r e o p e n i n g 
and c o m p e n s a b i l i t y o f a c o n d i t i o n and s e r v i c e s t h e r e f o r must c l a i m a n t c o n t e s t 
t h e d e n i a l t o p r e s e r v e h i s r i g h t t o m e d i c a l s e r v i c e s f o r h i s c o n d i t i o n . Such a 
v i e w o f what i s a s i n g l e t r a n s a c t i o n f o r r e s j u d i c a t a p urposes, i s c o n s i s t e n t 
w i t h c u r r e n t p r a c t i c e and i s i n t h e i n t e r e s t s o f a d m i n i s t r a t i v e economy. 

V. 
The p a n e l has n o t a p p l i e d t h e d o c t r i n e o f c l a i m p r e c l u s i o n c o r r e c t l y . The 

r e s u l t i s t h a t c l a i m a n t w i l l be r e q u i r e d t o r e q u e s t h e a r i n g s on a g g r a v a t i o n 
d e n i a l s w h i c h t h e y a r e w i l l i n g t o l e t s t a n d s i m p l y t o e l i m i n a t e t h e e x p a n s i v e 
p r e c l u s i v e e f f e c t t h e p a n e l i s w i l l i n g t o g i v e such d e n i a l s . O r d i n a r y p r i n c i ­
p l e s o f r e s j u d i c a t a do n o t r e q u i r e such a c t i o n . Chavez v. B o i s e Cascade 
C o r p o r a t i o n , 307 Or 632 ( 1 9 8 9 ) . Consequently, I d i s s e n t . 
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I n t h e M a t t e r o f t h e Compensation o f 
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B i s c h o f f & Strooband, C l a i m a n t A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r t h a t a f f i r m e d a 
D e t e r m i n a t i o n Order award o f 29 p e r c e n t (92.8 degrees) unscheduled permanent 
d i s a b i l i t y , 39 p e r c e n t (58.5 degrees) scheduled permanent p a r t i a l d i s a b i l i t y f o r 
t h e l o s s o f t h e l e f t f o r e a r m , and 38 p e r c e n t (57 degrees) s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y f o r t h e l o s s o f t h e r i g h t f o r e a r m . On r e v i e w , t h e i s s u e i s 
e x t e n t o f permanent d i s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t t h e December 6, 1988 D e t e r m i n a t i o n Order had become 
f i n a l by o p e r a t i o n o f law, because c l a i m a n t had f a i l e d t o r e q u e s t a h e a r i n g 
w i t h i n 180 days o f i t s i s s u a n c e . See ORS 656.268(6). F i n d i n g t h a t c l a i m a n t had 
a l s o f a i l e d t o p r o v e a permanent w o r s e n i n g o f h i s compensable c o n d i t i o n s i n c e 
t h e t i m e o f t h a t D e t e r m i n a t i o n Order, t h e Referee c o n c l u d e d t h a t t h e r e was no 
j u s t i f i c a t i o n f o r r e d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . . 

On r e v i e w , we agree w i t h t h e Referee t h a t c l a i m a n t was r e q u i r e d t o r e q u e s t 
a h e a r i n g on t h e December 6, 1988 D e t e r m i n a t i o n Order, and t h a t h i s f a i l u r e t o 
do so was n o t excused by t h e f a c t t h a t h i s c l a i m was s u b s e q u e n t l y reopened f o r 
h i s hand s u r g e r y . See Stepp v. SAIF, 304 Or 375 ( 1 9 8 7 ) . C o n s e q u e n t l y , we adopt 
t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h a t argument as s e t f o r t h i n t h e Ref­
e r e e ' s o r d e r . We w r i t e s e p a r a t e l y , however, t o address c l a i m a n t ' s a l t e r n a t i v e 
argument n o t p r e v i o u s l y d i s c u s s e d . 

C l a i m a n t contends t h a t , a l t h o u g h he f a i l e d t o p r o v e a w o r s e n i n g o f h i s 
c o n d i t i o n , he i s e n t i t l e d t o a new d e t e r m i n a t i o n o f t h e e x t e n t o f h i s d i s a b i l i t y 
because h i s v o c a t i o n a l t r a i n i n g program has now o f f i c i a l l y ended. He r e l i e s on 
ORS 6 5 6 . 2 6 8 ( 5 ) , w h i c h p r o v i d e s , i n p e r t i n e n t p a r t : 

" I f , a f t e r t h e d e t e r m i n a t i o n made o r n o t i c e o f c l o s u r e 
i s s u e d p u r s u a n t t o s u b s e c t i o n (3) o r (4) o f t h i s subsec­
t i o n , t h e worker becomes e n r o l l e d and a c t i v e l y engaged i n 
t r a i n i n g a c c o r d i n g t o r u l e s adopted p u r s u a n t t o ORS 
656.340 and 656.726, any permanent d i s a b i l i t y payments 
due under t h e d e t e r m i n a t i o n s h a l l be suspended, and t h e 
w o r k e r s h a l l r e c e i v e t emporary d i s a b i l i t y compensation 
w h i l e t h e worker i s e n r o l l e d and a c t i v e l y engaged i n t h e 
t r a i n i n g . When t h e worker ceases t o be e n r o l l e d and 
a c t i v e l y engaged i n t h e t r a i n i n g , t h e Department o f 
I n s u r a n c e and Finance s h a l l r e d e t e r m i n e t h e c l a i m p u r ­
s u a n t t o s u b s e c t i o n (4) o f t h i s s e c t i o n u n l e s s t h e 
w o r k e r ' s c o n d i t i o n i s n o t m e d i c a l l y s t a t i o n a r y . " 

Under t h a t s t a t u t e , when a worker e n t e r s an a u t h o r i z e d t r a i n i n g program 
a f t e r an i n i t i a l d e t e r m i n a t i o n o f d i s a b i l i t y i s made, payment o f permanent d i s ­
a b i l i t y b e n e f i t s ceases and payment o f temporary compensation b e g i n s . When t h e 
w o r k e r i s no l o n g e r engaged i n t h e t r a i n i n g program, a r e d e t e r m i n a t i o n o f d i s ­
a b i l i t y must be made u n l e s s t h e worker's c o n d i t i o n i s n o t m e d i c a l l y s t a t i o n a r y . 

We agree w i t h c l a i m a n t t h a t , under t h o s e c i r c u m s t a n c e s , a w o r k e r i s e n t i ­
t l e d t o a new d e t e r m i n a t i o n o f h i s d i s a b i l i t y w i t h o u t r e g a r d t o p r e v i o u s awards. 
W a t k i n s v. F r e d Meyer I n c . , 79 Or App 521 (1 9 8 6 ) . Moreover, t h e w o r k e r need n o t 
show a w o r s e n i n g i n h i s c o n d i t i o n . Hanna v. SAIF, 65 Or App 649 ( 1 9 8 3 ) . I n 
t h i s p a r t i c u l a r case, however, c l a i m a n t e n r o l l e d i n an a u t h o r i z e d t r a i n i n g p r o ­
gram i n 1983. A t t h a t p o i n t , no i n i t i a l d e t e r m i n a t i o n o f h i s d i s a b i l i t y had 
been made. I n f a c t , t h e f i r s t r a t i n g o f t h e e x t e n t o f h i s d i s a b i l i t y came some 
f i v e y e a r s l a t e r , when t h e December 6, 1988 D e t e r m i n a t i o n Order i s s u e d . A c c o r d ­
i n g l y , ORS 656.268(5) does n o t a p p l y . Thus, i n o r d e r f o r c l a i m a n t t o o b t a i n an 
a d d i t i o n a l award f o l l o w i n g t h e f i n a l D e t e r m i n a t i o n Order o f December 6, 1988, he 
must e s t a b l i s h a w o r s e n i n g o f h i s c o n d i t i o n . C l a i m a n t has n o t done so. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 8, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
VINCENT B. SWEENEY, Claimant 

WCB Case No. 90-09754 
ORDER ON RECONSIDERATION 

Dennis O'Malley, Cl a i m a n t A t t o r n e y 
D a v i d J. L i l l i g ( S a i f ) , Defense A t t o r n e y 

On March 14, 1991, we abated our February 20, 1991 Order on Review. We 
t o o k t h a t a c t i o n i n o r d e r t o c o n s i d e r c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n . 
H a v i n g r e c e i v e d t h e SAIF C o r p o r a t i o n ' s response, we proceed w i t h o u r r e c o n s i d e r ­
a t i o n . 

T h i s case arose when c l a i m a n t e n t e r e d an a u t h o r i z e d t r a i n i n g program 
s h o r t l y a f t e r a D e t e r m i n a t i o n Order had i s s u e d . Pursuant t o ORS 65 6 . 2 6 8 ( 5 ) , 
SAIF suspended payments o f t h e 36 p e r c e n t permanent d i s a b i l i t y t h a t had been 
awarded by t h e D e t e r m i n a t i o n Order, and r e p l a c e d them w i t h t e m p o r a r y d i s a b i l i t y 
payments. A t t h e c o n c l u s i o n o f t h e t r a i n i n g program, SAIF r e e v a l u a t e d c l a i m ­
a n t ' s d i s a b i l i t y and i s s u e d a N o t i c e o f C l o s u r e , which awarded o n l y 17 p e r c e n t 
permanent d i s a b i l i t y . A l t h o u g h i t had n o t c h a l l e n g e d t h e o r i g i n a l D e t e r m i n a t i o n 
O r der, w h i c h had t h e n become f i n a l by o p e r a t i o n o f law, SAIF m a i n t a i n e d t h a t i t 
was o n l y o b l i g a t e d t o pay c l a i m a n t t h e 17 p e r c e n t permanent d i s a b i l i t y . 

A h e a r i n g was h e l d on J u l y 20, 1990. The Referee c o n c l u d e d t h a t SAIF was 
bound by t h e o r i g i n a l D e t e r m i n a t i o n Order and o r d e r e d i t t o resume t h e suspended 
payments owed t h e r e u n d e r . However, t h e Referee f u r t h e r examined t h e permanent 
d i s a b i l i t y awarded under t h e N o t i c e o f C l o s u r e and co n c l u d e d t h a t c l a i m a n t was 
e n t i t l e d t o an a d d i t i o n a l 8 p e r c e n t . T h e r e f o r e , he i n c r e a s e d c l a i m a n t ' s award 
f r o m 17 p e r c e n t t o 25 p e r c e n t and, from t h e i n c r e a s e d compensation, awarded 
c l a i m a n t ' s a t t o r n e y 25 p e r c e n t as a r e a s o n a b l e f e e . He a l s o awarded c l a i m a n t a 
$300 a t t o r n e y f e e f o r SAIF's unreasonable c l a i m s p r o c e s s i n g . 

On r e v i e w , we agreed t h a t SAIF was bound by t h e f i n a l D e t e r m i n a t i o n Order. 
While. SAIF was e n t i t l e d t o r e e v a l u a t e c l a i m a n t ' s c o n d i t i o n and c l o s e t h e c l a i m , 
we h e l d t h a t i t had no a u t h o r i t y t o reduce t h e f i n a l award o f 36 p e r c e n t d i s ­
a b i l i t y . Because c l a i m a n t sought no i n c r e a s e beyond t h a t 36 p e r c e n t , we f u r t h e r 
f o u n d t h a t t h e Referee's 8 p e r c e n t i n c r e a s e i n compensation was moot. Conse­
q u e n t l y , we r e v e r s e d t h e i n c r e a s e d award and r e l a t e d a t t o r n e y f e e . We a l s o 
a f f i r m e d t h e $300 p e n a l t y r e l a t e d a t t o r n e y f e e and awarded c l a i m a n t ' s a t t o r n e y 
$1,000 f o r s e r v i c e s on Board r e v i e w . 

C l a i m a n t now r e q u e s t s r e c o n s i d e r a t i o n o f h e a r i n g l e v e l a t t o r n e y f e e s . He 
con t e n d s t h a t h i s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g an a d d i t i o n a l $6,800 i n 
b e n e f i t s — t h e d i f f e r e n c e between t h e 17 p e r c e n t d i s a b i l i t y awarded by t h e 
N o t i c e o f C l o s u r e and t h e 36 p e r c e n t d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n 
Order — y e t w i l l r e c e i v e o n l y $300 f o r h i s s e r v i c e s a t t h e h e a r i n g l e v e l under 
ou r Order on Review. Cl a i m a n t asks t h e Board t o award $1,622.50 as a r e a s o n a b l e 
a t t o r n e y f e e t o be p a i d by SAIF f o r i t s unreasonable r e s i s t a n c e t o payment o f 
compensation. I n t h e a l t e r n a t i v e , he r e q u e s t s a f e e o f 25 p e r c e n t o f t h e i n ­
c r e a s e i n compensation. We deny b o t h r e q u e s t s . 

F i r s t , c o n t r a r y t o c l a i m a n t ' s b e l i e f , h i s a t t o r n e y d i d n o t o b t a i n an i n ­
c r e a s e i n compensation a t t h e h e a r i n g l e v e l . C l a i m a n t was o r i g i n a l l y awarded 36 
p e r c e n t permanent d i s a b i l i t y by t h e unappealed and f i n a l D e t e r m i n a t i o n Order. 
A t h e a r i n g , he d i d n o t o b t a i n an i n c r e a s e i n compensation above t h a t award, b u t 
r a t h e r s e c u r e d t h e r e s u m p t i o n o f payments owed t h e r e u n d e r . T h e r e f o r e , an a t t o r ­
ney f e e based on an i n c r e a s e i n compensation would n o t be a p p r o p r i a t e . 

Second, c l a i m a n t has a l r e a d y been awarded an a t t o r n e y f e e f o r SAIF's un­
r e a s o n a b l e c l a i m s p r o c e s s i n g . E v i d e n t l y , c l a i m a n t now contends t h a t t h e amount 
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awarded was i n a d e q u a t e . However, c l a i m a n t d i d n o t r a i s e o r argue t h a t i s s u e on 
r e v i e w . We d e c l i n e t o e n t e r t a i n i s s u e s r a i s e d i n t h e f i r s t i n s t a n c e on r e c o n ­
s i d e r a t i o n . See e.g. James D. Ta t e , 42 Van N a t t a 112 ( 1 9 9 0 ) . 

Our p r i o r o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , 
we adhere t o and r e p u b l i s h o ur o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
ap p e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

A p r i l 3, 1991 C i t e as 43 Van N a t t a 830 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BERT W. UDELL, Claimant 
WCB Case No. 86-09647 

ORDER ON REVIEW 
Emmons, e t a l . , C l aimant A t t o r n e y s 

John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members H o w e l l , Speer and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Myers' o r d e r w h i c h s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i l a t e r a l h i p 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t has been s e l f - e m p l o y e d d o i n g t i m b e r c r u i s i n g , p r o p e r t y a p p r a i s ­
a l s , c o n s u l t i n g and o p e r a t i n g t r e e farms f o r t h e l a s t f o r t y y e a r s . These j o b s 
have r e q u i r e d him t o be on h i s f e e t a m a j o r i t y o f t h e t i m e . He has had t o w a l k 
o v e r a l l t y p e s o f t e r r a i n as w e l l as c l i m b and jump over v a r i o u s o b s t a c l e s . 

C l a i m a n t f i r s t began d e v e l o p i n g h i p symptoms i n t h e l a t e 1960's. He wo u l d 
e x p e r i e n c e a c h i n g and soreness a f t e r a c t i v e l y u s i n g h i s l e g s . A t t h a t t i m e , h i s 
symptoms were worse i n t h e l e f t h i p . A t v a r i o u s t i m e s , he sought m e d i c a l t r e a t ­
ment and was t r e a t e d w i t h a n t i - i n f l a m m a t o r i e s . 

I n e a r l y 1986, c l a i m a n t c o n s u l t e d w i t h Dr. Neumann, surgeon, f o r i n c r e a s ­
i n g symptoms i n h i s h i p s . I n February 1986, Dr. Neumann p e r f o r m e d a t o t a l l e f t 
h i p a r t h r o p l a s t y . T h e r e a f t e r , c l a i m a n t f i l e d a c l a i m f o r b i l a t e r a l h i p j o i n t 
p r o b l e m s . I n A p r i l 1986, Dr. Neumann perfor m e d a t o t a l r i g h t h i p a r t h r o p l a s t y . 
I n June 1986, SAIF d e n i e d c l a i m a n t ' s c l a i m . 

C l a i m a n t i s 67 y e a r s o f age and has d e g e n e r a t i v e a r t h r i t i s i n b o t h h i p 
j o i n t s . C l a i m a n t a l s o s u f f e r s from moderate exogenous o b e s i t y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e m a j o r con­
t r i b u t i n g cause o f h i s b i l a t e r a l h i p c o n d i t i o n . We d i s a g r e e . 

I n an o c c u p a t i o n a l d i s e a s e s e t t i n g , where m u l t i p l e causes combine t o p r o ­
duce one i n d i v i s i b l e d i s e a s e , i t i s c l a i m a n t ' s burden t o p r o v e t h a t h i s work 
a c t i v i t i e s were t h e m a j or c o n t r i b u t i n g cause o f e i t h e r t h e o n s e t o r t h e worsen­
i n g o f h i s u n d e r l y i n g c o n d i t i o n . Former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; R u n f t v. SAIF, 303 
Or 493, 498 ( 1 9 8 7 ) ; D e t h l e f s v. H y s t e r Co., 295 Or 298, 309-10 ( 1 9 8 3 ) . I n 
d e t e r m i n i n g w h e t h e r c l a i m a n t has met t h e burden o f p r o v i n g t h a t work c o n d i t i o n s 
were t h e m a j o r c o n t r i b u t i n g cause o f a d i s e a s e , we compare employment c o n d i t i o n s 
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t o non-employment c o n d i t i o n s , e x p l a n a t i o n s o r exposures. D a v i d K. Bover, 43 Van 
N a t t a 561 ( 1 9 9 1 ) . 

The i s s u e o f whether c l a i m a n t ' s work a c t i v i t i e s i s t h e major c o n t r i b u t i n g 
cause o f h i s b i l a t e r a l h i p c o n d i t i o n i s a complex m e d i c a l q u e s t i o n . T h e r e f o r e , 
t h e r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i ­
dence. U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 (19 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . 

Dr. Neumann, c l a i m a n t ' s t r e a t i n g surgeon, i n i t i a l l y i n d i c a t e d t h a t a l ­
t h o u g h he c o u l d n o t d i r e c t l y r e l a t e c l a i m a n t ' s b i l a t e r a l h i p c o n d i t i o n t o h i s 
j o b a c t i v i t i e s , he c o u l d n o t r u l e o u t t h e j o b a c t i v i t i e s as a c o n t r i b u t i n g f a c ­
t o r . Dr. Neumann l a t e r w r o t e t o c l a i m a n t ' s c o u n s e l i n d i c a t i n g t h a t c l a i m a n t ' s 
work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s b i l a t e r a l h i p 
c o n d i t i o n . 

C l a i m a n t was a l s o examined by Dr. Becker, an o r t h o p e d i s t , and Dr. 
Montanaro, a r h e u m a t o l o g i s t . Dr. Becker r e p o r t e d t h a t c l a i m a n t had b i l a t e r a l 
h i p d e g e n e r a t i v e j o i n t d i s e a s e and moderate exogenous o b e s i t y . He o p i n e d t h a t 
no s i n g l e f a c t o r c o u l d be i m p l i c a t e d as t h e major c o n t r i b u t i n g cause o f c l a i m ­
a n t ' s b i l a t e r a l h i p c o n d i t i o n . Dr. Becker concluded t h a t c l a i m a n t ' s c o n d i t i o n 
appeared t o be a case o f d e g e n e r a t i v e a r t h r i t i s o f a spontaneous, p r o g r e s s i v e 
t y p e , a s s o c i a t e d w i t h a g i n g . Dr. Neumann c o n c u r r e d w i t h Dr. Becker's r e p o r t . 

F i n a l l y , Dr. Montanaro o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s c o n t r i b u t e d 
t o h i s h i p c o n d i t i o n , b u t were n o t t h e major f a c t o r . He f u r t h e r o p i n e d t h a t 
t h e r e was no one c o n t r i b u t i n g f a c t o r t h a t would be c o n s i d e r e d t h e major cause, 
b u t a c o m b i n a t i o n o f age, g e n e t i c p r e d i s p o s i t i o n and o b e s i t y s h o u l d be c o n s i d ­
e r e d as h a v i n g a g r e a t e r c o n t r i b u t i o n t h a n c l a i m a n t ' s work a c t i v i t i e s . 

When m e d i c a l e v i d e n c e i s d i v i d e d , we t e n d t o g i v e g r e a t e r w e i g h t t o t h e 
c o n c l u s i o n s o f t h e t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons n o t t o do so. 
W e i l a n d v. SAIF, 64 Or App 810 (1983). Here, a l t h o u g h a l l o f t h e m e d i c a l e v i ­
dence s u g g e s t s t h a t c l a i m a n t ' s work a c t i v i t i e s c o n t r i b u t e d t o h i s b i l a t e r a l h i p 
c o n d i t i o n , t h e o n l y m e d i c a l o p i n i o n which f i n d s t h a t t h e a c t i v i t i e s were t h e 
m a j o r cause i s Dr. Neumann's l e t t e r t o c l a i m a n t ' s c o u n s e l . A l t h o u g h Dr. Neumann 
i s c l a i m a n t ' s t r e a t i n g surgeon, we do n o t f i n d h i s o p i n i o n p e r s u a s i v e . 

Dr. Neumann i n i t i a l l y r e p o r t e d t h a t he c o u l d n o t d i r e c t l y r e l a t e c l a i m ­
a n t ' s work a c t i v i t i e s t o h i s b i l a t e r a l h i p c o n d i t i o n . T h e r e a f t e r , he c o n c u r r e d 
w i t h Dr. Becker's o p i n i o n t h a t c l a i m a n t ' s work a c t i v i t i e s were n o t t h e major 
c o n t r i b u t i n g cause o f t h e c o n d i t i o n . I n h i s l a s t r e p o r t , however, Neumann 
o p i n e s t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s 
b i l a t e r a l h i p c o n d i t i o n . Dr. Neumann p r o v i d e s no e x p l a n a t i o n f o r h i s change i n 
o p i n i o n , t h e r e f o r e we do n o t f i n d h i s o p i n i o n p e r s u a s i v e . See Kienow's Food 
S t o r e s v. L y s t e r , 79 Or App 416 (1986). 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b ­
l i s h t h a t h i s work a c t i v i t i e s , i n comparison w i t h n o n w o r k - r e l a t e d c o n d i t i o n s , 
were t h e m a j o r c o n t r i b u t i n g cause o f h i s b i l a t e r a l h i p c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d November 12, 1987 i s r e v e r s e d . The SAIF Corpo­
r a t i o n ' s d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's award o f an $1,800 
assessed a t t o r n e y f e e i s r e v e r s e d . 



832 

Board Member C r i d e r , d i s s e n t i n g . 

B e r t W., U d e l l , 43 Van N a t t a 830 (1991) 

I w o u l d f i n d t h a t work a c t i v i t i e s were t h e o n l y a c t i v i t i e s o r e x p o s u r e s 
t h a t p l a y e d a p a r t i n t h e development o f c l a i m a n t ' s c o n d i t i o n . I w o u l d a f f i r m 
t h e R e f e r e e ' s o r d e r f o r t h e reasons s t a t e d t h e r e i n as w e l l as my d i s s e n t i n g 
o p i n i o n i n D a v i d K. Bover, supra. 

The m a j o r i t y makes no f i n d i n g as t o whether o r n o t c l a i m a n t ' s work a c t i v ­
i t y made any c o n t r i b u t i o n a t a l l . I f t h e m a j o r i t y f i n d s , based on r e c o r d , e v i ­
dence t h a t work a c t i v i t y p l a y e d no p a r t a t a l l i n t h e development o f c l a i m a n t ' s 
c o n d i t i o n , t h e n , o f c o u r s e , t h e c l a i m i s n o t compensable. However, t h e r e i s 
a l s o m e d i c a l o p i n i o n s u p p o r t i n g t h e view t h a t work a c t i v i t y a l o n g w i t h age, 
g e n e t i c p r e d i s p o s i t i o n and o b e s i t y caused t h e c o n d i t i o n b u t t h a t t h e l a t t e r 
t h r e e causes combined made a g r e a t e r c o n t r i b u t i o n t o t h e c a u s a t i o n o f t h e 
d i s e a s e t h a n d i d w o r k i n g c o n d i t i o n s . I f t h e m a j o r i t y r e l i e s on t h a t e v i d e n c e , 
t h e n t h e outcome depends on t h e l e g a l i s s u e s d i s c u s s e d i n D a v i d K. Bover, supra. 

A p r i l 4, 1991 ; C i t e as 43 Van N a t t a 832 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MIKE K. BARRERAS, Claimant 

WCB Case No. 89-15758 
ORDER ON REVIEW 

B l a c k , Chapman, e t a l . , C l aimant A t t o r n e y s 
D a v i d Schieber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R eferee F i n k ' s o r d e r w h i c h : 
(1) a d m i t t e d a p o s t - h e a r i n g d e p o s i t i o n ( E x h i b i t 13) i n t o t h e r e c o r d ; and (2) i n ­
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back i n j u r y 
f r o m 22 p e r c e n t (70.4 d e g r e e s ) , as awarded by D e t e r m i n a t i o n O rder, t o 32 p e r c e n t 
(102.4 d e g r e e s ) . The SAIF C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w c o n t e n d i n g t h a t t h e 
R e f e r e e ' s i n c r e a s e o f unscheduled permanent d i s a b i l i t y s h o u l d be r e v e r s e d . On 
r e v i e w , t h e i s s u e s a r e a d m i s s i o n o f e v i d e n c e and e x t e n t o f u n s c h e d u l e d permanent 
d i s a b i l i t y . We e x c l u d e E x h i b i t 13 and m o d i f y t h e Referee's o r d e r . 

FINDINGS OF FACT 

I n November 1988, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s low back. 
A t t h e t i m e o f h i s i n j u r y , he was employed as an o r c h a r d manager r e s p o n s i b l e f o r 
t h e p r o d u c t i o n on 500 a c r e s . H i s d u t i e s i n c l u d e d s u p e r v i s i n g two l e a d w o r k e r s 
as w e l l as s u p e r v i s i n g o t h e r w o r k e r s i n v o l v e d i n c a r i n g f o r t h e o r c h a r d . P r i o r 
t o h i s i n j u r y , c l a i m a n t had worked f o r t h e employer f o r a p p r o x i m a t e l y 20 y e a r s . 
The l a s t t e n y e a r s he had worked as a foreman, a d m i n i s t r a t i v e a s s i s t a n t and 
o r c h a r d manager. 

C l a i m a n t ' s c l a i m was c l o s e d by an August 7, 1989 D e t e r m i n a t i o n Order w h i c h 
awarded him 22 p e r c e n t unscheduled permanent d i s a b i l i t y . He was f o u n d t o be 
m e d i c a l l y s t a t i o n a r y as o f June 8, 1989. 

C l a i m a n t i s 42 y e a r s o l d and has an e l e v e n t h grade e d u c a t i o n . He i s un­
a b l e t o r e t u r n t o h i s u s u a l and customary work whi c h r e q u i r e d medium c a p a c i t y . 
As a r e s u l t o f t h e compensable i n j u r y , he i s now l i m i t e d t o s e d e n t a r y work. 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t ' s t h o r a c o l u m b a r f l e x i o n i s 
l i m i t e d t o 45 degrees. H i s t h o r a c o l u m b a r e x t e n s i o n i s 10 degrees and h i s 
t h o r a c o l u m b a r r i g h t and l e f t f l e x i o n a re b o t h 25 degrees. He can no l o n g e r 
p e r f o r m any r e p e t i t i v e b e n d i n g , t w i s t i n g o r s q u a t t i n g . 
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A t h e a r i n g , SAIF s u b m i t t e d two documents ( e x h i b i t s 11 and 12) f r o m Dr. 
R u t t e r , w h i c h had n o t been d i s c l o s e d p r i o r t o h e a r i n g . The Re f e r e e a l l o w e d 
a d m i s s i o n o f t h e documents, b u t p e r m i t t e d a c o n t i n u a n c e i n o r d e r f o r c l a i m a n t t o 
depose Dr. R u t t e r . Two days f o l l o w i n g t h e h e a r i n g , c l a i m a n t i n f o r m e d t h e Ref­
e r e e t h a t he was w a i v i n g h i s r i g h t t o depose Dr. R u t t e r . T h e r e a f t e r , SAIF r e ­
q u e s t e d t h a t i t be a l l o w e d t o depose Dr. R u t t e r . The Referee a l l o w e d SAIF t o 
depose Dr. R u t t e r and t h e n a d m i t t e d t h e d e p o s i t i o n i n t o t h e r e c o r d . 

CONCLUSIONS OF LAW AND OPINION 
A d m i s s i o n o f Evidence 

C l a i m a n t contends t h a t t h e Referee e r r e d i n a d m i t t i n g Dr. R u t t e r ' s p o s t -
h e a r i n g d e p o s i t i o n i n t o t h e r e c o r d . We agree. 

OAR 438-07-018(4) a l l o w s t h e Referee d i s c r e t i o n t o admit e v i d e n c e n o t d i s ­
c l o s e d p u r s u a n t t o OAR 438-07-015. OAR 438-06-091 p r o v i d e s t h a t p a r t i e s s h a l l 
be p r e p a r e d t o p r e s e n t a l l t h e i r evidence a t t h e schedul e d h e a r i n g , b u t a l l o w s 
f o r c o n t i n u a n c e s under s p e c i f i e d c i r c u m s t a n c e s . F i n a l l y , OAR 438-07-023 p r o ­
v i d e s t h a t , " t h e p a r t y b e a r i n g t h e burden o f p r o o f on an i s s u e i n a h e a r i n g has 
t h e r i g h t o f f i r s t and l a s t p r e s e n t a t i o n o f ev i d e n c e and argument on t h e i s s u e . " 

Here, SAIF's su b m i s s i o n o f E x h i b i t s 11 and 12 was u n t i m e l y . The Referee 
a d m i t t e d t h e s e e x h i b i t s , b u t l e f t t h e r e c o r d open i n o r d e r t o a l l o w c l a i m a n t t h e 
o p p o r t u n i t y t o cross-examine Dr. R u t t e r , t h e a u t h o r o f t h e e x h i b i t s . Two days 
f o l l o w i n g t h e h e a r i n g , c l a i m a n t ' s c o u n s e l n o t i f i e d t h e R e f e r e e t h a t he d i d n o t 
w i s h t o cross-examine Dr. R u t t e r and asked t h a t t h e r e c o r d be c l o s e d . There­
a f t e r , SAIF's c o u n s e l asked t o depose Dr. R u t t e r . T h i s r e q u e s t was g r a n t e d and 
Dr. R u t t e r ' s d e p o s i t i o n was a d m i t t e d i n t o t h e r e c o r d as E x h i b i t 13. 

We f i n d t h a t t h e Referee e r r e d i n a d m i t t i n g E x h i b i t 13. C l a i m a n t had t h e 
bur d e n o f p r o v i n g e x t e n t o f d i s a b i l i t y , t h e r e f o r e , p u r s u a n t t o OAR 438-07-023, 
had t h e r i g h t o f l a s t p r e s e n t a t i o n o f evi d e n c e . The a d m i s s i o n o f E x h i b i t 13 was 
i n c o n t r a v e n t i o n o f t h i s p r o v i s i o n and a l l o w e d SAIF t o p r e s e n t t h e l a s t e v i ­
dence. Moreover, SAIF had a l r e a d y s u b m i t t e d documentary e v i d e n c e f r o m Dr. 
R u t t e r . T h e r e f o r e , t o p e r m i t SAIF t o develop f u r t h e r e v i d e n c e f r o m Dr. R u t t e r , 
a f t e r t h e h e a r i n g , would a l s o e f f e c t i v e l y c i r c u m v e n t OAR 438-06-091 by a l l o w i n g 
f o r a c o n t i n u a n c e w i t h o u t b e i n g s u b j e c t t o t h e s t r i c t u r e s o f t h a t p r o v i s i o n . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e R e f e r e e abused h i s d i s c r e ­
t i o n i n a d m i t t i n g E x h i b i t 13 i n t o t h e r e c o r d . A c c o r d i n g l y , E x h i b i t 13 i s ex­
c l u d e d f r o m t h e r e c o r d and we do n o t c o n s i d e r i t on r e v i e w . 

E x t e n t o f Permanent D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t has s u s t a i n e d u n s c h e d u l e d permanent 
d i s a b i l i t y e q u a l t o 32 p e r c e n t as a r e s u l t o f h i s compensable low back i n j u r y . 
We m o d i f y . 

The p a r t i e s do n o t d i s p u t e t h e v a l u e s a s s i g n e d by t h e R e f e r e e f o r 
c l a i m a n t ' s age, e d u c a t i o n , s k i l l s and impai r m e n t . T h e r e f o r e , we adopt t h e above 
m e n t i o n e d v a l u e s when we c a l c u l a t e c l a i m a n t ' s permanent d i s a b i l i t y under t h e 
s t a n d a r d s and d i s c u s s o n l y t h e v a l u e f o r t r a i n i n g and a d a p t a b i l i t y . 

Age. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 42 y e a r s i s + 1 . Former OAR 
436-35-290. 
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Formal e d u c a t i o n . 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 11 ye a r s o f f o r m a l e d u c a t i o n i s + 1 . 
Former OAR 436-35-300(3). 

S k i l l s . 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c v o ca­
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o ­
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d emonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . See Former 
OAR 436 - 3 5 - 3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e 
d a t e o f hearing,was 7 as a o r c h a r d s u p e r v i s o r (DOT # 403.131-010). T h e r e f o r e , 
t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s +1. Former OAR 436-35-300(4). 

T r a i n i n g 

Former OAR 436-35-300(5) p r o v i d e s f o r a v a l u e o f + 1 . f o r w o r k e r s who do n o t 
have competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . " S p e c i f i c v o c a t i o n a l p u r s u i t " 
means employment o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. McDougal, 42 Van 
N a t t a 1544 ( 1 9 9 0 ) . Here, c l a i m a n t had 10 ye a r s o f t r a i n i n g as a foreman, 
a d m i n i s t r a t i v e a s s i s t a n t and manager o f an o r c h a r d w h i c h we c o n c l u d e p r o v i d e s 
him w i t h competence i n a p o s i t i o n o t h e r t h a n an e n t r y l e v e l p o s i t i o n . C l a i m a n t 
i s t h e r e f o r e n o t e n t i t l e d t o a v a l u e f o r t r a i n i n g . 

C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s +2, t h e f o r m a l e d u c a t i o n v a l u e p l u s 
t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . Former OAR 436-35 - 3 0 0 ( 6 ) . 

A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s un a b l e t o r e t u r n t o h i s o r her 
u s u a l and customary work [See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] and who has n o t r e ­
t u r n e d t o m o d i f i e d work i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l capac­
i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . 
Former OAR 436-35 - 3 1 0 ( 4 ) . 

C l a i m a n t i s u n a b l e t o r e t u r n t o h i s u s u a l and customary work and has n o t 
r e t u r n e d t o , o r been o f f e r e d , r e g u l a r , m o d i f i e d work s i n c e he became m e d i c a l l y 
s t a t i o n a r y (when permanent d i s a b i l i t y i s r a t e d ) . C l a i m a n t ' s p h y s i c a l c a p a c i t y 
f a l l s w i t h i n t h e s e d e n t a r y c a t e g o r y . Thus, t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e 
ijs +8. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( d ) . I n r e a c h i n g t h i s c o n c l u s i o n , we r e l y on 
t h e May 1989 p h y s i c a l c a p a c i t i e s r e p o r t from Dr. R u t t e r , t h e t r e a t i n g p h y s i c i a n . 

I m p a i r m e n t 

C l a i m a n t ' s l o s t range o f m o t i o n (9 p e r c e n t ) and c h r o n i c l i m i t e d r e p e t i t i v e 
use o f h i s back (5 p e r c e n t ) i s combined t o g i v e c l a i m a n t a t o t a l i m p a i r m e n t 
v a l u e o f 14 p e r c e n t . Former OAR 436-35-320(2). 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e +1 i s added t o h i s e d u c a t i o n v a l u e +2 t h e sum i s +3. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e +8 t h e p r o d u c t i s +24. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 14 t h e r e s u l t i s 
38 p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436 - 3 5 - 2 8 0 ( 7 ) . 
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C o n s e q u e n t l y , c l a i m a n t ' s award i s i n c r e a s e d from 32 p e r c e n t t o 38 p e r c e n t un­
s c h e d u l e d permanent d i s a b i l i t y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s on r e v i e w c o n c e r n i n g SAIF's r e q u e s t t o reduce permanent d i s a b i l i t y i s 
$800, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d May 29, 1990 i s m o d i f i e d . I n a d d i t i o n t o t h e 
Re f e r e e ' s Award and D e t e r m i n a t i o n Order award o f unscheduled permanent d i s a b i l ­
i t y , c l a i m a n t i s awarded 6 p e r c e n t (19.2 degrees) unscheduled permanent d i s a b i l ­
i t y f o r a t o t a l award o f 38 p e r c e n t (121.6 d e g r e e s ) . C l a i m a n t ' s c o u n s e l i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r . How­
e v e r , t h e t o t a l approved a t t o r n e y f e e awarded by t h e Board and Re f e r e e o r d e r 
s h a l l n o t exceed $3,800. For s e r v i c e s on r e v i e w c o n c e r n i n g SAIF's r e q u e s t t o 
reduce permanent d i s a b i l i t y , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y 
f e e o f $800, p a y a b l e by t h e SAIF C o r p o r a t i o n . 

A p r i l 4, 1991 C i t e as 43 Van N a t t a 835 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWIN L. CARSON, Claimant 
WCB Case No. 89-08904 

ORDER ON RECONSIDERATION (REMANDING) 
David Schieber ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f our Ja n u a r y 23, 1991 
o r d e r , w h i c h v a c a t e d t h e Referee's o r d e r and remanded t h e case t o t h e Referee t o 
d e t e r m i n e whether c l a i m a n t u n d e r s t o o d and agreed t o t h e t e r m s o f a s t i p u l a t i o n 
agreement i n w h i c h c l a i m a n t w i t h d r e w h i s r e q u e s t f o r h e a r i n g on t h e compensabil­
i t y o f h i s o c c u p a t i o n a l d i s e a s e c l a i m . S p e c i f i c a l l y , SAIF con t e n d s t h a t as 
c l a i m a n t was r e p r e s e n t e d by coun s e l a t h e a r i n g , he i s bound by t h e a c t i o n s o f 
h i s a t t o r n e y , and i t i s i r r e l e v a n t whether c l a i m a n t u n d e r s t o o d and agreed t o t h e 
t e r m s o f t h e s t i p u l a t i o n . On February 2 1 , 1991, we abate d our o r d e r t o a l l o w 
s u f f i c i e n t t i m e t o c o n s i d e r SAIF's m o t i o n and t o g i v e c l a i m a n t an o p p o r t u n i t y t o 
resp o n d . The t i m e t o respond h a v i n g e x p i r e d and h a v i n g c o m p l e t e d o u r f u r t h e r 
c o n s i d e r a t i o n o f t h e m a t t e r , we now proceed t o our r e v i e w . 

C i t i n g James N. McGrew, 43 Van N a t t a 313 ( 1 9 9 1 ) , SAIF con t e n d s t h a t i f 
c l a i m a n t i s d i s s a t i s f i e d w i t h t h e s t i p u l a t i o n agreement, h i s r e c o u r s e i s t o 
b r i n g a m a l p r a c t i c e a c t i o n a g a i n s t h i s a t t o r n e y r a t h e r t h a n seek remand and a 
h e a r i n g . I n McGrew, supra, t h e c l a i m a n t was unable t o appear f o r h i s h e a r i n g 
and h i s a t t o r n e y proceeded w i t h o u t him. T h i s case i s d i s t i n g u i s h a b l e because 
u n l i k e t h e c l a i m a n t i n McGrew, t h i s c l a i m a n t r e c e i v e d no h e a r i n g and no r e c o r d 
was c r e a t e d . 

The Board has d i s c r e t i o n a r y a u t h o r i t y t o remand cases such as t h i s one, 
when, i n i t s judgement, i t f i n d s t h e r e c o r d t o be i m p r o p e r l y , i n c o m p l e t e l y , o r 
o t h e r w i s e i n s u f f i c i e n t l y developed. S c h u l t z v. S t . Compensation Dept., 252 Or 
211 ( 1 9 6 8 ) ; James Leppe, 31 Van N a t t a 130 (19 8 1 ) . 

We have p r e v i o u s l y found t h a t t h e r e c o r d i n t h i s case i s i n c o m p l e t e l y and 
o t h e r w i s e i n s u f f i c i e n t l y developed, as t h e r e i s no r e c o r d o t h e r t h a n t h e Ref­
e r e e ' s b r i e f comments and t h e a t t o r n e y ' s s t a t e m e n t . Former 656.295(3) and ( 5 ) . 
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Moreover, t h e Board i s n o t v a c a t i n g t h e Order on S t i p u l a t i o n . R a t h e r , t h i s case 
i s b e i n g remanded t o .Referee Brown f o r c r e a t i o n o f a r e c o r d f r o m w h i c h t o e v a l u ­
a t e t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e f o r m u l a t i o n o f t h e s t i p u l a t i o n agreement. 

Under t h e s e c i r c u m s t a n c e s , we c o n t i n u e t o conclude t h a t remand i s p r o p e r . 
A c c o r d i n g l y , we w i t h d r a w our January 23, 1991 o r d e r . On r e c o n s i d e r a t i o n , we 
adhere t o and r e p u b l i s h o ur January 23, 1991 o r d e r , as supplemented h e r e i n . The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

A p r i l 4, 1991 : C i t e as 43 Van N a t t a 836 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN K. FRENCH, Claimant 
WCB Case No. 90-04883 

ORDER ON REVIEW 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Myers, Cushing and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t : 
(1) s e t a s i d e i t s "back-up" d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m ; and (2) 
assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r i t s a l l e g e d l y u n r e a s o n a b l e 
"back-up" d e n i a l . On r e v i e w , t h e i s s u e s a r e t h e p r o p r i e t y o f t h e employer's 
d e n i a l and p e n a l t y and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

I n 1966, c l a i m a n t i n j u r e d h i s back i n a motor v e h i c l e a c c i d e n t . He expe­
r i e n c e d back symptoms f o r s e v e r a l months b u t had f u l l r e c o v e r y . I n 1986, 
c l a i m a n t sought t r e a t m e n t f o r r i g h t s h o u l d e r and r i g h t knee p a i n a t a V e t e r a n s ' 
A d m i n i s t r a t i o n M e d i c a l Center. A t t h a t t i m e , he a l s o c o m p l a i n e d o f low back 
p a i n and r e c e i v e d c o n s e r v a t i v e t r e a t m e n t on two o c c a s i o n s . , On August 9, 1989, 
he a g a i n sought t r e a t m e n t f o r low back p a i n from Dr. Damond, a c h i r o p r a c t o r . 
The p a i n was r e l a t e d t o a move; i t r e s o l v e d . 

On October 25, 1989, c l a i m a n t i n j u r e d h i s low back w h i l e w o r k i n g as a 
d r i l l p r e s s o p e r a t o r f o r t h e employer. He r e t u r n e d t o Dr. Damond, who d i a g n o s e d 
a<- l u m b r o s a c r a l s p r a i n w i t h s c i a t i c n e u r a l g i a . He was l a t e r r e f e r r e d t o Dr. 
P e t e r s o n , who a l s o diagnosed a l u m b o s a c r a l s t r a i n . Dr. P e t e r s o n b e l i e v e d t h a t 
c l a i m a n t had a n e r v e r o o t i r r i t a t i o n . 

The employer f i r s t knew o f t h e i n j u r y on November 8, 1989. On November 
10, 1990, c l a i m a n t f i l e d an 801 form s e e k i n g compensation f o r a low back s t r a i n . 
The box a s k i n g "has body p a r t been i n j u r e d b e f o r e " was l e f t unanswered. On 
December 4, 1989, t h e employer r e c e i v e d Dr. Peterson's 827 Form, on w h i c h 
c l a i m a n t had checked t h e box "no" i n response t o t h e q u e s t i o n "has body p a r t 
been i n j u r e d b e f o r e . " 

On December 5, 1989, t h e employer accepted t h e c l a i m as a n o n d i s a b l i n g 
i n j u r y . That same day, i t r e c e i v e d a copy o f Dr. Damond's c h a r t n o t e s , w h i c h 
i n d i c a t e d t h a t c l a i m a n t had sought t r e a t m e n t f o r low back p a i n i n August 1989. 
On J a n u a r y 24, 1990, t h e employer r e c e i v e d a r e p o r t f r o m Dr. W o o l p e r t , IME, 
w h i c h r e v e a l e d t h a t c l a i m a n t had s u f f e r e d an a u t o m o b i l e a c c i d e n t and back i n j u r y 
i n 1966. L a t e r , on Fe b r u a r y 1, 1990, t h e employer r e c e i v e d n o t i c e o f c l a i m a n t ' s 
low back t r e a t m e n t a t t h e VA M e d i c a l Center. 
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On F e b r u a r y 22, 1990, t h e employer d e n i e d t h e p r e v i o u s l y a c c e p t e d c l a i m on 
t h e g r o u n d t h a t c l a i m a n t had m i s r e p r e s e n t e d h i s c o n d i t i o n when he f a i l e d t o d i s ­
c l o s e h i s p r i o r low back problems. Claimant f i l e d a r e q u e s t f o r h e a r i n g , w h i c h 
was r e c e i v e d and acknowledged by t h e Board on March 5, 1990. A h e a r i n g was i n i ­
t i a l l y s e t f o r J u l y 25, 1990. However, on June 1, 1990, t h e Board m a i l e d a 
n o t i c e o f a c c e l e r a t e d h e a r i n g t o a l l p a r t i e s i n v o l v e d and r e s e t t h e h e a r i n g f o r 
June 25, 1990. A h e a r i n g was convened on t h a t d a t e b e f o r e R e f e r e e Emerson, and 
was l a t e r c o n t i n u e d b e f o r e Referee Brown on J u l y 25, 1990. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g on SAIF's d e n i a l b e f o r e May 1, 1990; t h e 
h e a r i n g was convened b e f o r e J u l y 1, 1990. 

Cl a i m a n t d i d n o t m i s r e p r e s e n t any m a t e r i a l f a c t t h a t c o u l d have i n d u c e d 
t h e employer t o accep t t h e c l a i m . 

C l a i m a n t s u f f e r e d an i n j u r y a t work on October 25, 1989, w h i c h was a mate­
r i a l c o n t r i b u t i n g cause o f h i s subsequent d i s a b i l i t y and need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

Ref e r e e Brown f i r s t concluded t h a t t h e Board was w i t h i n i t s a u t h o r i t y t o 
convene a h e a r i n g i n t h i s case on June 25, 1990 and, t h e r e f o r e , c o n c l u d e d t h a t 
t h i s m a t t e r was s u b j e c t t o t h e " o l d " law. He t h e n found t h a t c l a i m a n t ' s f a i l u r e 
t o d i s c l o s e h i s p r i o r low back t r e a t m e n t was n o t s u f f i c i e n t l y " m a t e r i a l " t o r e a ­
s o n a b l y a f f e c t t h e employer's d e c i s i o n t o accept t h e c l a i m . A c c o r d i n g l y , t h e 
Re f e r e e c o n c l u d e d t h a t t h e employer was bound by i t s acceptance i s s u e d on Decem­
ber 5, 1989, and t h a t t h e February 22, 1990 a t t e m p t t o deny t h e c l a i m was an 
i m p e r m i s s i b l e "back-up" d e n i a l under Bauman v. SAIF, 295 Or 788 ( 1 9 8 8 ) . 

A p p l i c a b l e Law 

On r e v i e w , t h e employer f i r s t c h a l l e n g e s t h e a p p l i c a b i l i t y o f t h e Bauman 
r u l e . I t contends t h a t t h i s case i s s u b j e c t t o t h e new law e f f e c t i v e J u l y 1, 
1990, w h i c h , among o t h e r t h i n g s , m o d i f i e d t h e Bauman r u l e on r e t r o a c t i v e 
d e n i a l s . See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch 2, 15. We d i s a g r e e . 

A c c o r d i n g t o 54, paragraph (1) o f t h e 1990 A c t , t h e g e n e r a l r u l e i s t h a t 
t h e new law a p p l i e s t o a l l c l a i m s e x i s t i n g o r a r i s i n g on o r a f t e r J u l y 1, 1990, 
r e g a r d l e s s o f t h e d a t e o f i n j u r y . However, 54, par a g r a p h (2) p r o v i d e s t h a t a 
c l a i m f o r w h i c h a r e q u e s t f o r h e a r i n g was f i l e d b e f o r e May 1, 1990, and a hear­
i n g was convened b e f o r e J u l y 1, 1990, s h a l l be d e t e r m i n e d under t h e o l d law, 
t h a t i s , t h e law i n e f f e c t b e f o r e J u l y 1, 1990. I n t h i s case, c l a i m a n t ' s r e ­
q u e s t f o r h e a r i n g was r e c e i v e d on March 5, 1990, and a h e a r i n g was convened on 
June 25, 1990. A c c o r d i n g l y , t h e new law does n o t a p p l y . 

The employer n e x t c h a l l e n g e s t h e l e g a l i t y o f t h e Board's a c t i o n s . I t con­
t e n d s t h a t t h e Board l a c k e d s t a t u t o r y a u t h o r i t y t o a c c e l e r a t e t h e d a t e o f hear­
i n g and convene t h i s case b e f o r e J u l y 1, 1990. We d i s a g r e e . 

Under ORS 656. 7 2 6 ( 2 ) , t h e Board i s charged w i t h o v e r a l l r e s p o n s i b i l i t y f o r 
t h e H e a r i n g s D i v i s i o n . T h i s p l a i n l y i n c l u d e s t h e a u t h o r i t y t o s e t and schedu l e 
h e a r i n g s . See ORS 6 5 6 . 7 2 6 ( 2 ) ( a ) , ( d ) . The s t a t u t o r y framework does r e q u i r e 
t h a t a r e q u e s t f o r h e a r i n g be r e f e r r e d t o a Referee f o r d e t e r m i n a t i o n as e x p e d i ­
t i o u s l y as p o s s i b l e , and t h a t a h e a r i n g be scheduled f o r a d a t e n o t more t h a t 90 
days a f t e r t h e r e c e i p t by t h e Board o f t h e r e q u e s t f o r h e a r i n g , e x c e p t i n e x t r a ­
o r d i n a r y c i r c u m s t a n c e s . ORS 656.283(4). However, we f i n d no s t a t u t o r y p r o v i ­
s i o n t h a t p r o h i b i t s t h e Board from r e s c h e d u l i n g o r a c c e l e r a t i n g t h e d a t e o f a 
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h e a r i n g , p r o v i d e d t h a t i t g i v e 10 days p r i o r n o t i c e o f t h e t i m e and p l a c e o f 
h e a r i n g t o a l l p a r t i e s i n i n t e r e s t by m a i l . See ORS 656 . 2 8 3 ( 5 ) . 

I n t h i s case, t h e Board m a i l e d a n o t i c e o f t h e a c c e l e r a t e d h e a r i n g on June 
1, 1990, a d v i s i n g t h e p a r t i e s t h a t t h e h e a r i n g would be convened on June 25, 
1990. The employer does n o t contend t h a t i t had i n s u f f i c i e n t n o t i c e o f t h e 
h e a r i n g . To t h e c o n t r a r y , i t acknowledged t h a t such n o t i c e was s e n t and e v i ­
d e n t l y was r e c e i v e d . ( T r . 2 ) . A c c o r d i n g l y , we concl u d e t h a t t h e a c c e l e r a t i o n 
o f t h e d a t e o f h e a r i n g was w i t h i n t h e Board's s t a t u t o r y a u t h o r i t y . 

The employer argues t h a t , even i f t h e Board had a u t h o r i t y t o convene t h i s 
case on June 25, 1990, t h e p r o c e e d i n g h e l d t h a t day was i n s u f f i c i e n t t o c o n s t i ­
t u t e a convened h e a r i n g . I t m a i n t a i n s t h a t t h e event was p r o c e d u r a l l y f l a w e d , 
because no t e s t i m o n y was g i v e n , no evidence was s u b m i t t e d and t h e m e r i t s o f t h e 
case were n o t d i s c u s s e d . 

The t e r m s " h e a r i n g " and "convene" a re n o t d e f i n e d by t h e Oregon Workers' 
Compensation A c t . G e n e r a l l y , a " h e a r i n g " c o n t e m p l a t e s a c t i v i t i e s t h a t t h e em­
p l o y e r has m e n t i o n e d , t h a t i s , t h e p r e s e n t a t i o n o f e v i d e n c e , s u b j e c t t o c r o s s -
e x a m i n a t i o n , and t h e l i t i g a t i o n o f t h e m e r i t s . See D a v i s , A d m i n i s t r a t i v e Law 
7.01 (West 3d ed 1972). However, f o r our purposes, t h e p r o p e r i n q u i r y i s n o t 
whether a h e a r i n g was h e l d on June 25, 1990, b u t r a t h e r whether a h e a r i n g was 
d u l y convened. 

As n o t e d above, "convene" i s n o t s t a t u t o r i l y d e f i n e d . We t h e r e f o r e con­
s t r u e t h e t e r m i n accordance t o i t s customary meaning. F l e t c h e r v. SAIF, 48 Or 
App 777 ( 1 9 8 0 ) . "Convene" i s l e g a l l y d e f i n e d as " t o c a l l t o g e t h e r ; t o cause t o 
assemble; t o convoke." B l a c k ' s Law D i c t i o n a r y 175 (West, 5 t h ed 1983). S i m i ­
l a r l y , "convene" i s commonly d e f i n e d as " t o c a l l t o g e t h e r * * * t o summon b e f o r e 
a t r i b u n a l e t c . " Webster's E n c y c l o p e d i c D i c t i o n a r y , 213 ( L e x i c o n , 1983). 

There can be l i t t l e doubt t h a t , under t h e c i r c u m s t a n c e s , t h e p a r t i e s i n 
t h i s case were c a l l e d t o g e t h e r b e f o r e a t r i b u n a l . The Board m a i l e d a " N o t i c e o f 
A c c e l e r a t e d H e a r i n g " t o c l a i m a n t , h i s a t t o r n e y and t h e employer on June 1, 1990. 
The n o t i c e s e r v e d as a summons t o appear b e f o r e a Re f e r e e , and a d v i s e d them o f 
t h e t i m e and p l a c e o f h e a r i n g . Moreover, t h e n o t i c e conformed w i t h ORS 
656..283(5), and was an a t t e m p t f o r t h e Board t o m e e t ' i t s s t a t u t o r y d i r e c t i v e t o 
h o l d a h e a r i n g w i t h i n 90 days o f c l a i m a n t ' s r e q u e s t . 

I t a l s o i s c l e a r t h a t t h e p r o c e e d i n g h e l d on June 25, 1990, was p r o c e d u ­
r a l l y l e g a l and p r o p e r . Referee Emerson opened t h e r e c o r d and o f f i c i a l l y r e c o g ­
n i z e d t h a t t h e p a r t i e s were p r e s e n t o r , i n t h e a l t e r n a t i v e , t h a t t h e p a r t i e s had 
r e c e i v e d l e g a l n o t i c e and waived appearance. I n a d d i t i o n , c o n t r a r y t o t h e em­
p l o y e r ' s a l l e g a t i o n , c l a i m a n t ' s c o u n s e l waived a r e a d i n g o f t h e " N o t i c e t o Par­
t i e s o f R i g h t s and Procedures i n Workers' Compensation Cases," as r e q u i r e d under 
t h e Oregon A d m i n i s t r a t i v e Procedures A c t . See ORS 183.413. 

A c c o r d i n g l y , we co n c l u d e t h a t , on t h i s r e c o r d , a h e a r i n g was d u l y convened 
on June 25, 1990. The q u e s t i o n remains, however, whether i t was p r o p e r t o con­
t i n u e t h e h e a r i n g a t a l a t e r d a t e . 

G e n e r a l l y , c o n t i n u a n c e s a r e d i s f a v o r e d . OAR 438-06-091. N o n e t h e l e s s , a 
Re f e r e e may c o n t i n u e a h e a r i n g f o r f u r t h e r p r o c e e d i n g s i f t h e t i m e a l l o c a t e d f o r 
t h e s c h e d u l e d h e a r i n g i s i n s u f f i c i e n t t o a l l o w t h e p a r t i e s t o p r e s e n t t h e i r e v i ­
dence and argument. OAR 438-06-091(1). A c o n t i n u a n c e a l s o i s a l l o w e d f o r any 
rea s o n t h a t w o u l d j u s t i f y a postponement o f a scheduled h e a r i n g under OAR 438-
06-081, w h i c h p r o v i d e s t h a t " [ a ] scheduled h e a r i n g s h a l l n o t be pos t p o n e d e x c e p t 
by o r d e r o f a r e f e r e e upon a f i n d i n g o f e x t r a o r d i n a r y c i r c u m s t a n c e s beyond t h e 
c o n t r o l o f t h e p a r t y o r p a r t i e s [ . ] " We f i n d b o t h j u s t i f i c a t i o n s p r e s e n t h e r e . 
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I n t h i s case, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on F e b r u a r y 28, 1990. 
The r e q u e s t was r e c e i v e d and acknowledged by t h e Board on March 5, 1990. O r d i ­
n a r i l y , a h e a r i n g s h o u l d have been scheduled f o r a d a t e n o t more t h a n 90 days 
a f t e r March 5, 1990. See ORS 656.283(4); f o r m e r OAR 438-06-020. However, a 
h e a r i n g was n o t i n i t i a l l y scheduled u n t i l J u l y 25, 1990. 

B e f o r e c l a i m a n t ' s h e a r i n g was h e l d , t h e Oregon L e g i s l a t u r e e n a c t e d an 
e x t e n s i v e r e v i s i o n o f Oregon's Workers' Compensation A c t . Or Laws 1990 ( S p e c i a l 
S e s s i o n ) . The new law was t o become e f f e c t i v e J u l y 1, 1990, and e s s e n t i a l l y 
w o u l d a p p l y t o a l l c l a i m s except t h o s e f o r w h i c h a r e q u e s t f o r h e a r i n g was f i l e d 
b e f o r e May 1, 1990, and a h e a r i n g was convened b e f o r e J u l y 1, 1990. 

I n l i g h t o f t h e l e g i s l a t i v e a c t i o n , and i n an a t t e m p t t o o f f s e t i t s f a i l ­
u r e t o s c h e d u l e a h e a r i n g w i t h i n 90 days o f c l a i m a n t ' s r e q u e s t f o r h e a r i n g , t h e 
Board a c c e l e r a t e d t h e scheduled d a t e o f h e a r i n g i n t h i s and o t h e r s i m i l a r l y 
s i t u a t e d cases. Consequently, as n o t e d above, a h e a r i n g was d u l y convened on 
June 25, 1990. 

Due t o t h e number o f cases scheduled f o r t h a t day, t h e p a r t i e s were unable 
t o p r e s e n t t h e i r e v i d e n c e and argument d u r i n g t h e t i m e a l l o c a t e d f o r each hear­
i n g . Thus, on t h a t b a s i s a l o n e , we b e l i e v e t h a t Referee Emerson was j u s t i f i e d 
i n c o n t i n u i n g t h e h e a r i n g . F u r t h e r m o r e , we a l s o f i n d t h a t t h e s i t u a t i o n de­
s c r i b e d above c o n s t i t u t e s e x t r a o r d i n a r y c i r c u m s t a n c e s beyond t h e p a r t i e s con­
t r o l , w a r r a n t i n g a c o n t i n u a n c e o f t h i s m a t t e r . 

Back-up D e n i a l 

The employer f i n a l l y contends t h a t , even i f t h e Bauman r u l e a p p l i e s , t h e 
R e f e r e e e r r e d i n f i n d i n g t h a t c l a i m a n t ' s f a i l u r e t o d i s c l o s e h i s p r i o r low back 
t r e a t m e n t was n o t s u f f i c i e n t l y " m a t e r i a l " t o j u s t i f y a "back-up" d e n i a l . We 
d i s a g r e e . 

Under Bauman v. SAIF, supra, an employer may n o t deny a p r e v i o u s l y 
a c c e p t e d c l a i m more t h a n 60 days a f t e r n o t i c e o r knowledge o f t h e c l a i m u n l e s s 
t h e employer e s t a b l i s h e s b o t h t h a t t h e c l a i m a n t m a t e r i a l l y m i s r e p r e s e n t e d a 
m a t e r i a l f a c t and t h a t t h e m i s r e p r e s e n t a t i o n r e a s o n a b l y c o u l d have a f f e c t e d t h e 
i n s u r e r ' s d e c i s i o n t o accept t h e c l a i m . E b b t i d e E n t e r p r i s e s v. Tucker, 303 Or 
459 ( 1 9 8 7 ) . I f t h e employer meets i t s burden, t h e n i t becomes c l a i m a n t ' s burden 
t o e s t a b l i s h t h a t t h e c l a i m i s i n f a c t compensable. 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t , assuming t h a t c l a i m a n t mis­
r e p r e s e n t e d h i s m e d i c a l h i s t o r y , t h e m i s r e p r e s e n t a t i o n c o u l d n o t r e a s o n a b l y have 
a f f e c t e d t h e employer's d e c i s i o n t o accept t h e c l a i m . 

The employer ac c e p t e d t h e c l a i m based on t h e Form 801, t h e Form 827, Dr. 
P e t e r s o n ' s c h a r t n o t e s , and a r a d i o l o g y r e p o r t . None o f t h e s e i t e m s d i s c u s s 
c l a i m a n t ' s h i s t o r y r e g a r d i n g back p a i n a t a l l . Thus, i t i s e v i d e n t t h a t no mis­
r e p r e s e n t a t i o n o f any h i s t o r y o f p a i n p l a y e d any p a r t i n t h e a c c eptance o f t h e 
c l a i m . N e v e r t h e l e s s , c l a i m a n t d i d deny any p r i o r back i n j u r y on t h e Form 827. 
T h i s m i s r e p r e s e n t a t i o n , however, c o u l d n o t have l e d t o t h e acceptance o f a c l a i m 
t h a t o t h e r w i s e w o u ld have been r e j e c t e d . For i f t h e employer had known o f t h e 
1966 i n j u r y and i n v e s t i g a t e d i t , t h e employer would have d i s c o v e r e d t h a t t h e i n ­
j u r y r e s o l v e d w i t h i n months and t h a t c l a i m a n t s u f f e r e d no back p a i n f o r decades 
t h e r e a f t e r . Thus, we conclude t h a t c l a i m a n t m i s r e p r e s e n t e d no m a t e r i a l f a c t 
t h a t c o u l d r e a s o n a b l y have a f f e c t e d t h e d e c i s i o n t o accept t h e c l a i m . See e.g., 
E b b t i d e E n t e r p r i s e s v. Tucker, supra. 

The employer has f a i l e d t o meet i t s burden o f p r o o f , and t h e back-up 
d e n i a l must be s e t a s i d e . 
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Compen s ab i 1 i t y 

Assuming, however, t h a t t h e employer d i d meet i t s burden under Bauman, we 
would c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d a compensable c l a i m on t h e m e r i t s . 

To e s t a b l i s h a compensable i n j u r y , c l a i m a n t must p r o v e t h a t he s u f f e r e d an 
i n j u r y a t work w h i c h was t h e m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need 
f o r t r e a t m e n t . I t i s s u f f i c i e n t t h a t he e s t a b l i s h t h a t h i s w o r k p l a c e i n j u r y 
caused an asymptomatic c o n d i t i o n t o become symptomatic. 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t he e x p e r i e n c e d an on s e t o f p a i n c o n n e c t e d 
w i t h a d i s c r e t e i n c i d e n t a t work. Dr. Damond, who was aware o f c l a i m a n t ' s 
August 9, 1989 symptoms, diagnosed a w o r k - r e l a t e d s p r a i n i n j u r y . He p r e s c r i b e d 
t r e a t m e n t . A l t h o u g h l a t e r a d v i s e d o f c l a i m a n t ' s t r e a t m e n t a t t h e VA, Dr. Damond 
d i d n o t a l t e r t h a t d i a g n o s i s . Moreover, Dr. P e t e r s o n , M.D., who a l s o t r e a t e d 
c l a i m a n t , s t a t e d , based on a complete h i s t o r y s u p p l i e d by c o u n s e l f o r t h e em­
p l o y e r , t h a t t h e a t - w o r k i n j u r y o f October 25, 1989 was a m a t e r i a l c o n t r i b u t i n g 
cause o f c l a i m a n t ' s i n c r e a s e d back symptoms. On t h e b a s i s o f t h e s e r e p o r t s , we 
f i n d t h a t c l a i m a n t ' s w o r k p l a c e i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f h i s 
d i s a b i l i t y and need f o r t r e a t m e n t . 

I n so d o i n g , we d i s c o u n t t h e o p i n i o n o f Dr. W o o l p e r t , M.D., who p e r f o r m e d 
an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n f o r t h e employer. We f i n d no r e a s o n n o t t o 
g i v e g r e a t e r w e i g h t t o t h e o p i n i o n s o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n t h a n t o 
t h a t o f Dr. W o o l p e r t , who examined c l a i m a n t o n l y once and who p e r f o r m e d t h a t 
e x a m i n a t i o n a f t e r t h e f l a r e u p o f p a i n had passed. 

Thus, we f i n d t h e c l a i m compensable. 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p e n a l t y and r e l a t e d 
a t t o r n e y f e e i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $750 i s a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s c o n c e r n i n g t h e i s s u e s on r e v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , 
we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s p r e s e n t e d , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t e n t i t l e d 
t o an a t t o r n e y f e e f o r d e f e n d i n g on t h e a t t o r n e y f e e i s s u e . Dotson v. Bohemia, 
I n c . , 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 24, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $750, t o be p a i d by t h e s e l f -
i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
DANA LAUZON, Claimant 
WCB Case No. 90-11329 

ORDER ON REVIEW 
Carney, e t a l . , C l aimant A t t o r n e y s 
Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Thye's o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a s t r e s s - r e l a t e d m e n t a l 
d i s o r d e r . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g supplementa­
t i o n . C l a i m a n t f i l e d a h e a r i n g r e q u e s t on May 25, 1990 and t h e h e a r i n g was 
convened on September 7, 1990. 

CONCLUSIONS OF LAW AND OPINION 

The R eferee a p p l i e d ORS 656.802, as amended e f f e c t i v e J u l y 1, 1990. T h i s 
i s t h e c o r r e c t law g i v e n t h e f a c t t h a t t h e h e a r i n g r e q u e s t was f i l e d a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. See Oregon Laws 1990, 
( S p e c i a l S e s s i o n ) Chap. 2, S e c t i o n 54 (1) and ( 2 ) . The Ref e r e e c o n c l u d e d t h a t 
c l a i m a n t met her burden o f p r o o f under ORS 656.802. We d i s a g r e e . 

P u r s u a n t t o ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) , ( 2 ) , and ( 3 ) , t o e s t a b l i s h an o c c u p a t i o n a l 
d i s e a s e f o r a m e n t a l d i s o r d e r , c l a i m a n t must prove t h a t : (1) t h e employment 
c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f her m e n t a l d i s o r d e r o r i t s wors­
e n i n g ; (2) t h e e x i s t e n c e o f t h e m e n t a l d i s o r d e r o r i t s w o r s e n i n g i s e s t a b l i s h e d 
by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s ; (3) she has a m e n t a l o r 
e m o t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l 
community; (4) she r e q u i r e d m e d i c a l s e r v i c e s o r was d i s a b l e d ; (5) t h e m e n t a l 
d i s o r d e r was due t o employment c o n d i t i o n s w h i c h were r e a l and o b j e c t i v e ; (6) 
such employment c o n d i t i o n s are n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g e n v i r o n ­
ment and d i d n o t i n v o l v e r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance 
e v a l u a t i o n a c t i o n s o r c e s s a t i o n o f employment; and (7) t h e e v i d e n c e i s c l e a r and 
c o n v i n c i n g t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e c o u r s e o f employ­
ment. I f c l a i m a n t f a i l s t o e s t a b l i s h any one o f t h e s e e l e m e n t s , h e r c l a i m f o r a 
s t r e s s - r e l a t e d o c c u p a t i o n a l d i s e a s e f a i l s . 

The R e f e r e e r e l i e d on t h e o p i n i o n o f Dr. Tongue, Ph.D., who t r e a t e d 
c l a i m a n t f o r h er me n t a l d i s o r d e r . Dr. Tongue o p i n e d t h a t p r o l o n g e d hours i n a 
s m a l l , w i ndowless space i n i s o l a t i o n from her co-workers was t h e p r i m a r y source 
o f c l a i m a n t ' s e m o t i o n a l d i s t r e s s . The Referee concl u d e d t h a t Dr. Tongue's o p i n ­
i o n e s t a b l i s h e s t h a t t h e work environment was t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s m e n t a l d i s o r d e r . We d i s a g r e e . 

N e i t h e r o f Dr. Tongue's two b r i e f o p i n i o n s addresses c l a i m a n t ' s o f f - w o r k 
s t r e s s o r s . The r e c o r d c o n t a i n s evidence t h a t c l a i m a n t e x p e r i e n c e d o f f - w o r k 
s t r e s s i n t h a t a worker was s e r i o u s l y i n j u r e d i n January 1990 i n a t r e e t o p p i n g 
b u s i n e s s co-owned by c l a i m a n t and her husband. A l t h o u g h c l a i m a n t t e s t i f i e d t h a t 
she t o l d a l l t h e d o c t o r s about e v e r y t h i n g , Dr. Tongue d i d n o t r e f e r e n c e any o f f -
work s t r e s s o r s . Where t h e o p i n i o n s o f a p h y s i c i a n a r e based on an i n c o m p l e t e 
and i n a c c u r a t e h i s t o r y , we do not f i n d them p e r s u a s i v e . M i l l e r v. G r a n i t e 
C o n s t r u c t i o n Co., 28 Or App 473, 476 (1 9 7 7 ) ; Weiland v. SAIF, 64 Or App 810 
(1 9 8 3 ) . Even t h o u g h Dr. Tongue's o p i n i o n s a r e u n c o n t r o v e r t e d , t h e y do n o t 
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e s t a b l i s h t h a t work was t h e major c o n t r i b u t i n g cause o f t h e o n s e t o r w o r s e n i n g 
o f c l a i m a n t ' s m e n t a l d i s o r d e r . 

Nor does t h e r e c o r d o t h e r w i s e e s t a b l i s h t h i s element o f p r o o f . Dr. 
Pa r v a r e s h , e x a m i n i n g p s y c h i a t r i s t , expressed no o p i n i o n as t o t h e cause o f 
c l a i m a n t ' s c o n d i t i o n . Dr. Edwards, c l i n i c a l p s y c h o l o g i s t , examined c l a i m a n t i n 
t h e c a p a c i t y o f an Employee A s s i s t a n c e Program (EAP) c o u n s e l o r . He i n i t i a l l y ' 
i n d i c a t e d t h a t work was no t t h e cause o f c l a i m a n t ' s c o n d i t i o n , b u t a f a c t o r , and 
he recommended t h a t she n o t r e t u r n t o her former p o s i t i o n because o f t h e work 
e n v i r o n m e n t . (Ex. 5 ) . However, he l a t e r d e f e r r e d t o t h e i n i t i a l c a r e p r o v i d e r . 
(Ex. 7 - 1 ) . Even i f t h i s e q u i v o c a t i o n d i d n o t e f f e c t t h e p e r s u a s i v e n e s s o f h i s 
o p i n i o n , we do n o t f i n d t h a t Edwards' statement t h a t t h e work was "a f a c t o r " 
r e aches t h e l e v e l o f p r o o f r e q u i r e d t o prove t h a t work was " t h e m a j o r c o n t r i b u t ­
i n g cause" o f c l a i m a n t ' s m e n t a l d i s o r d e r . 

C l a i m a n t , t h e r e f o r e , has not proven t h a t t h e work e n v i r o n m e n t was t h e 
m a j o r c o n t r i b u t i n g cause o f her m e n t a l d i s o r d e r , and f o r t h i s r e a s o n h e r c l a i m 
i s n o t compensable. We do no t address t h e r e m a i n i n g elements o f p r o o f under ORS 
6 5 6 . 8 0 2 ( 1 ) ( b ) , (2) and ( 3 ) , o t h e r t h a n t o note t h a t we f i n d no e v i d e n c e i n t h i s 
r e c o r d t h a t t h e employment c o n d i t i o n s were not g e n e r a l l y i n h e r e n t i n e v e r y work­
i n g s i t u a t i o n . 

A c c o r d i n g l y , we conclu d e t h e c l a i m i s n o t compensable and we r e v e r s e t h e 
R e f e r e e ' s c o n t r a r y r u l i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 11, 1990 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's $1,500 assessed a t t o r n e y f e e i s 
r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DALE L. LOEFFLER (Deceased), Claimant 

WCB Case No. TP-91007 
THIRD PARTY ORDER OF DISMISSAL 

P o z z i , e t a l . . Claimant A t t o r n e y s 
Todd C. A i n s w o r t h , Defense A t t o r n e y 

A r l e n e M. L o e f f l e r , as p e r s o n a l r e p r e s e n t a t i v e o f t h e deceased w o r k e r ' s 
e s t a t e ( h e r e a f t e r " c l a i m a n t " ) , p e t i t i o n e d t h e Board f o r an o r d e r d i r e c t i n g t h e 
p a y i n g agency t o " ' f o r m a l l y ' and i n w r i t t e n form" approve proposed t h i r d p a r t y 
s e t t l e m e n t s i n v o l v i n g t h e deceased worker's e s t a t e . I n response, t h e p a y i n g 
agency a s s e r t s t h a t , s i n c e t h e v a l u e o f t h e s e t t l e m e n t s i s r e a s o n a b l e , i t has 
endorsed them. However, t h e p a y i n g agency c o n t i n u e s t o d i s p u t e c l a i m a n t ' s p r o ­
posed a l l o c a t i o n o f t h e s e t t l e m e n t s ' proceeds under t h e w r o n g f u l d e a t h s t a t u t e s . 
S i n c e t h e p r o p o s e d d i s t r i b u t i o n i s c u r r e n t l y p ending b e f o r e t h e P r o b a t e C o u r t 
a w a i t i n g t h e p a y i n g agency's a p p r o v a l o f t h e s e t t l e m e n t s , t h e p a y i n g agency 
agrees w i t h c l a i m a n t t h a t t h e a p p r o p r i a t e forum t o r e s o l v e t h e i s s u e s r e g a r d i n g 
t h e s p e c i f i c a l l o c a t i o n o f proceeds l i k e w i s e c u r r e n t l y r e s t s w i t h t h e P r o b a t e 
C o u r t . 

Inasmuch as t h e p a y i n g agency has approved t h e t h i r d p a r t y compromises 
i n s o f a r as t h e y p e r t a i n t o t h e v a l u e o f t h e s e t t l e m e n t s and because t h e p a r t i e s 
agree t h a t t h e a p p r o p r i a t e forum t o r e s o l v e t h e i r r e m a i n i n g d i s p u t e o v e r t h e 
d i s t r i b u t i o n o f t h e s e t t l e m e n t s ' proceeds i s t h e Probate C o u r t , we c o n c l u d e t h a t 
no c o n f l i c t c u r r e n t l y e x i s t s f o r our r e s o l u t i o n . A c c o r d i n g l y , t h e p e t i t i o n f o r 
t h i r d p a r t y r e l i e f i s d i s m i s s e d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD L. MAY, Claimant 
WCB Case No. 89-19746 

ORDER ON REVIEW 
James L. Edmunson, Claimant A t t o r n e y 
P e t e r 0. Hansen, Claimant A t t o r n e y 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l V. Johnson's o r d e r w h i c h 
d e c l i n e d t o i n c r e a s e t h e r a t e o f c l a i m a n t ' s t emporary d i s a b i l i t y compensation. 
On r e v i e w , t h e i s s u e i s r e s j u d i c a t a . We a f f i r m . 

FINDINGS OF FACT 

W i t h t h e e x c l u s i o n o f t h e t h i r d p a ragraph on page 2, we adopt t h e Ref­
e r e e ' s " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On August 17, 1988, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g r a i s i n g t h e i s s u e 
o f t h e SAIF C o r p o r a t i o n ' s a l l e g e d f a i l u r e t o pay te m p o r a r y d i s a b i l i t y compensa­
t i o n . M a t t e r s r a i s e d i n t h e r e q u e s t f o r h e a r i n g were d i s p o s e d o f by means o f a 
s e t t l e m e n t s t i p u l a t i o n approved by a r e f e r e e on October 12, 1988. On October 
12, 1988, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g a l l e g i n g t h a t h i s t e m p o r a r y d i s ­
a b i l i t y compensation was b e i n g p a i d a t an i n c o r r e c t r a t e . R e f e r e e Emerson h e l d 
t h a t , by v i r t u e o f t h e October 12, 1988 s t i p u l a t i o n , c l a i m a n t was b a r r e d from 
l i t i g a t i n g t h e r a t e o f compensation p a i d b e f o r e October 12, 1988, b u t n o t a f t e r ­
ward. R e f e r e e Emerson proceeded t o e v a l u a t e t h e m e r i t s o f t h e i s s u e o f c l a i m ­
a n t ' s t e m p o r a r y d i s a b i l i t y compensation a f t e r October 12, 1988 and foun d t h a t 
c l a i m a n t was n o t e n t i t l e d t o more compensation. C l a i m a n t r e q u e s t e d Board r e v i e w 
o f R e f e r e e Emerson's o r d e r on March 22, 1989. 

On r e v i e w , t h e s o l e i s s u e was c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y compensation 
r a t e . The Board i s s u e d i t s Order on Review on J u l y 5, 1990 c o n c l u d i n g t h a t t h e 
October 12, 1988 s t i p u l a t i o n d i d n o t bar c l a i m a n t f r o m r a i s i n g t h e " i s s u e " o f 
h i s t e m p o r a r y d i s a b i l i t y compensation r a t e p r i o r t o October 12, 1988 because 
t h a t " i s s u e " had never been a c t u a l l y l i t i g a t e d t o a f i n a l judgment. However, 
t h e Board a f f i r m e d Referee Emerson's d e t e r m i n a t i o n on t h e m e r i t s o f c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y compensation r a t e . That d e t e r m i n a t i o n n e c e s s a r i l y r e q u i r e d 
r e s o l u t i o n o f t h e i s s u e o f c l a i m a n t ' s "wage" on t h e d a t e o f i n j u r y . C l a i m a n t 
t i m e l y f i l e d an a p p e a l . 

On October 4, 1989, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g c h a l l e n g i n g 
SAIF's c a l c u l a t i o n o f h i s t emporary d i s a b i l i t y r a t e a f t e r J a nuary 20, 1989. A 
h e a r i n g was sch e d u l e d t o convene i n January, 1990. Meanwhile, t h e Employment 
D i v i s i o n , H e a r i n g s S e c t i o n , i s s u e d a r e f e r e e ' s d e c i s i o n on October 23, 1989, and 
a subsequent Appeals Board d e c i s i o n on November 17, 1989, c o n c l u d i n g t h a t 
c l a i m a n t ' s h o u r l y wage r a t e was h i g h e r t h a n t h e r a t e d e t e r m i n e d by Referee 
Emerson. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e i n t h e p r e s e n t case concluded t h a t t h e d o c t r i n e o f r e s 
j u d i c a t a , s p e c i f i c a l l y i s s u e p r e c l u s i o n , b a r s c l a i m a n t f r o m r e l i t i g a t i n g t h e 
i s s u e o f h i s t e m p o r a r y d i s a b i l i t y compensation r a t e . We agree. 

The t e r m " r e s j u d i c a t a " has been u t i l i z e d t o r e f e r t o t h e p r e c l u s i v e 
e f f e c t on a c l a i m ( " c l a i m p r e c l u s i o n " ) and on an i s s u e ("issue p r e c l u s i o n " ) . 
N o r t h Clackamas School D i s t . v. White, 305 Or 48, 50, m o d i f i e d 305 Or 468 
( 1 9 8 8 ) . I s s u e p r e c l u s i o n b a r s " r e l i t i g a t i o n o f i s s u e s a c t u a l l y l i t i g a t e d and 
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d e t e r m i n e d , i f t h e i r d e t e r m i n a t i o n was e s s e n t i a l t o t h e p r i o r o r d e r . " i d . ; see 
Drews v. EBI Companies, 310 Or 134 (1990). 

I n t h e p r e s e n t case, c l a i m a n t a t t e m p t s t o r e l i t i g a t e t h e i s s u e o f t h e r a t e 
o f h i s t e m p o r a r y d i s a b i l i t y compensation. The f a c t t h a t he r e q u e s t s r e v i e w o f 
t h e r a t e as i t a f f e c t s a new pay p e r i o d does n o t change t h e f a c t t h a t i t i s t h e 
same r a t e i s s u e as l i t i g a t e d b e f o r e . Nor does t h e d i s c o v e r y o f a new e v i d e n ­
t i a r y f a c t , t h e Employment D i v i s i o n ' s d e c i s i o n , a l t e r t h e p r e c l u s i o n a r y e f f e c t 
o f t h e r u l e . We a r e s t i l l d e a l i n g w i t h t h e same p a r t i e s and t h e same n e c e s s a r y 
i s s u e — c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y compensation r a t e . See Drews v. EBI 
Companies, s u p r a . We n o t e t h a t c l a i m a n t ' s c h a l l e n g e i s t o t h e i n i t i a l d e t e r m i ­
n a t i o n o f h i s t e m p o r a r y t o t a l d i s a b i l i t y r a t e under ORS 656.210 ( i . e . , h i s wages 
on t h e d a t e o f i n j u r y ) . There i s no i s s u e r e g a r d i n g i n c r e m e n t a l i n c r e a s e s p r o ^ 
v i d e d f o r i n ORS 656 . 2 1 0 ( 1 ) . 

Even t h o u g h c l a i m a n t ' s appeal o f t h e Board's Order on Review r e v i e w i n g 
R e f e r e e Emerson's O p i n i o n and Order i s pending, t h e Board's Order on Review i s 
f i n a l f o r purposes o f r e s j u d i c a t a / i s s u e p r e c l u s i o n . T h i s i s p a r t i c u l a r l y t r u e 
because t h e C o u r t o f Appeals e v a l u a t e s t h e s u b s t a n t i a l i t y o f s u p p o r t i n g e v i d e n c e 
i n t h e r e c o r d — i t does n o t p e r f o r m a de novo r e v i e w o f t h e e v i d e n c e . Younger 
v. C i t y o f P o r t l a n d , 305 Or 346 (1 9 8 8 ) ; Armstrong v. A s t e n - H i l l Co., 90 Or App 
200 ( 1 9 8 8 ) . Because t h e c o u r t w i l l o n l y e v a l u a t e whether t h e r e i s s u b s t a n t i a l 
e v i d e n c e t o s u p p o r t t h e Board's temporary d i s a b i l i t y compensation r a t e f i n d i n g , 
t h e r e q u i r e d f i n a l i t y f o r i s s u e p r e c l u s i o n i s n o t a f f e c t e d by c l a i m a n t h a v i n g 
f i l e d an a p p e a l . See Restatement, (Second) o f Judgments 13, comment f , p. 135 
(1 9 8 0 ) . 

T h e r e f o r e , a v a l i d , f i n a l judgment has been r e n d e r e d w i t h r e g a r d t o t h e 
i s s u e o f c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y compensation r a t e . C l a i m a n t i s b a r r e d 
f r o m r e l i t i g a t i n g t h e i s s u e . I f c l a i m a n t i s t o o b t a i n a n o t h e r r e s u l t i t must be 
t h r o u g h r e v e r s a l o f t h e judgment on app e a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 16, 1990 i s a f f i r m e d . 

A p r i l 4, 1991 C i t e as 43 Van N a t t a 844 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BETTY J . SMITH-SANDERS, Claimant 

WCB Case No. 89-18180 
ORDER ON REVIEW 

Ro b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
F i n k ' s o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f knee s u r g e r y ; and (2) assessed 
a p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y u n reasonable d e n i a l . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w of' t h o s e p o r t i o n s o f t h e Referee's o r d e r w h i c h : (1) 
u p h e l d t h e employer's d e n i a l o f a r i g h t knee c o n d i t i o n ; (2) d i d n o t assess a 
p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y l a t e d e n i a l ; and (3) d i d n o t award an 
a t t o r n e y f e e f o r c l a i m a n t ' s p r e v a i l i n g on an i s s u e o f e n t i t l e m e n t t o t e m p o r a r y 
d i s a b i l i t y . On r e v i e w , t h e i s s u e s are m e d i c a l s e r v i c e s , c o m p e n s a b i l i t y , 
p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s upplementa­
t i o n . 
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C l a i m a n t sought a u t h o r i z a t i o n f o r t h e knee s u r g e r y i n J u l y 1989. The em­
p l o y e r i n f o r m e d b o t h c l a i m a n t and her surgeon t h a t i t was a u t h o r i z i n g t h e 
s u r g e r y . A f t e r b e i n g i n f o r m e d t h a t t h e employer was a u t h o r i z i n g t h e s u r g e r y , 
t h e surgeon p e r f o r m e d s u r g e r y on August 4. The employer d e n i e d t h e s u r g e r y (and 
t h e u n d e r l y i n g knee c o n d i t i o n ) on December 12, 1989. 

We agree w i t h t h e Referee t h a t t h e u n d e r l y i n g knee c o n d i t i o n i s n o t com­
p e n s a b l e . The Referee found t h e knee s u r g e r y compensable as d i a g n o s t i c s u r g e r y 
because t h e employer had a u t h o r i z e d t h e s u r g e r y . The Referee was a p p a r e n t l y 
a p p l y i n g e s t o p p e l t o t h e employer. We do n o t agree t h a t t h e s u r g e r y i s compens­
a b l e as d i a g o n s t i c s u r g e r y , b u t we agree t h a t t h e employer i s es t o p p e d f r o m 
d e n y i n g t h e s u r g e r y . 

I n Lamarr H. Barber, 43 Van N a t t a 292 (1 9 9 1 ) , we h e l d t h a t e q u i t a b l e 
e s t o p p e l may be a p p l i c a b l e a g a i n s t an i n s u r e r ( o r s e l f - i n s u r e d e mployer) i f a l l 
t h e e l e m e n t s o f e s t o p p e l a r e met. I n Barber, we remanded t o t h e Re f e r e e t o 
d e v e l o p t h e r e c o r d t o d e t e r m i n e i f t h e elements o f e q u i t a b l e e s t o p p e l had been 
met because t h e Referee had r e f u s e d t o a l l o w e v i d e n c e on t h a t q u e s t i o n . I n t h i s 
case, on t h e o t h e r hand, t h e evidence i s i n t h e r e c o r d t o d e c i d e whether t h e 
employer s h o u l d be e q u i t a b l y estopped from d e n y i n g t h e s u r g e r y . 1 On t h i s 
r e c o r d , we c o n c l u d e t h a t t h e employer i s so estopped. 

The e l e m e n t s o f e q u i t a b l e e s t o p p e l a r e : (1) a f a l s e r e p r e s e n t a t i o n ; (2) 
made w i t h knowledge o f t h e f a c t s ; (3) where t h e o t h e r p a r t y i s i g n o r a n t o f t h e 
t r u t h ; ( 4 ) made w i t h t h e i n t e n t i o n t h a t t h e o t h e r p a r t y w i l l r e l y upon i t ; and 
(5) t h e o t h e r p a r t y must be induced t o a c t upon t h e f a l s e r e p r e s e n t a t i o n . 
B a r b e r , supra a t 293. 

Here t h e employer f a l s e l y r e p r e s e n t e d t h a t i t was a u t h o r i z i n g t h e s u r g e r y 
when i t u l t i m a t e l y d e n i e d t h e s u r g e r y — a f a c t o n l y i t c o u l d have known. Claim ­
a n t c o u l d n o t have known t h a t t h e a u t h o r i z a t i o n would be d e n i e d . The f a c t t h a t 
t h e employer t o l d t h e d o c t o r t h a t t h e s u r g e r y was a u t h o r i z e d e v i d e n c e s an i n t e n ­
t i o n t h a t c l a i m a n t and t h e d o c t o r r e l y on t h e f a l s e a u t h o r i z a t i o n . F i n a l l y , t h e 
f a c t t h a t c l a i m a n t and t h e d o c t o r proceeded w i t h t h e s u r g e r y c o n v i n c e s us t h a t 
c l a i m a n t r e l i e d on t h e f a l s e r e p r e s e n t a t i o n t h a t t h e s u r g e r y was a u t h o r i z e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s on r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e i s $600, t o be p a i d by t h e 
employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com­
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 8, 1990 i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s 
awarded a r e a s o n a b l e a t t o r n e y f e e o f $600 f o r p r e v a i l i n g on t h e i s s u e o f t h e 
c o m p e n s a b i l i t y o f t h e s u r g e r y . 

1 A l t h o u g h a t h e a r i n g c l a i m a n t ' s a t t o r n e y d i d n o t use t h e t e r m " e q u i t a b l e 
e s t o p p e l , " she argues t h a t t h e employer s h o u l d be bound by i t s assurance t h a t 
t h e s u r g e r y w o u ld be covered. ( T r . 8-10). F u r t h e r m o r e , t h e Re f e r e e r e c e i v e d 
e v i d e n c e c o n c e r n i n g t h e employer's assurances w i t h o u t o b j e c t i o n f r o m t h e 
employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
KATHERINE E. THRASH, Claimant 

WCB Case No. 89-15930 
ORDER ON REVIEW 

Bennett & Durham, Claimant A t t o r n e y s 
Gale Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r m e n t a l s t r e s s . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We a c c e p t t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e e x c e p t i o n o f t h e 
second s e n t e n c e o f t h e f i f t h f u l l p aragraph o f page 3 o f t h e O p i n i o n and Order 
as supplemented below. 

C l a i m a n t f i r s t saw Dr. Sanders, a c l i n i c a l p s y c h o l o g i s t , on June 20, 1989. 
On e i t h e r June 27 o r June 28, 1989, Dr. Sanders conducted h i s i n i t i a l i n t a k e 
m e n t a l e x a m i n a t i o n and pe r f o r m e d p s y c h o l o g i c a l t e s t i n g . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t s u f f e r s f r o m an ad j u s t m e n t d i s o r d e r . The d i s o r d e r i s g e n e r a l l y 
r e c o g n i z e d i n t h e p s y c h o l o g i c a l community. The me n t a l d i s o r d e r r e q u i r e d m e d i c a l 
s e r v i c e s and r e s u l t e d i n d i s a b i l i t y . 

Employment c o n d i t i o n s w h i c h e x i s t e d i n a r e a l and o b j e c t i v e sense i n c l u d e d 
an a b u s i v e m a n a g e r i a l s t y l e f rom t h e C h i e f o f P o l i c e , t h e May 12, 1989 i n c i d e n t 
i n v o l v i n g c l a i m a n t ' s f a i l u r e t o c a l l an ambulance i n a t i m e l y f a s h i o n , and d i s ­
c i p l i n a r y a c t i o n s r e s u l t i n g f rom t h e May 12, 1989 i n c i d e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s m e n t a l s t r e s s c l a i m was n o t compens­
a b l e . We agree. 

T h i s c l a i m i s f o r an o c c u p a t i o n a l d i s e a s e . C l a i m a n t ' s l a s t e x posure t o 
p o t e n t i a l l y c a u s a l employment c o n d i t i o n s o c c u r r e d a f t e r January 1, 1988. We 
t h e r e f o r e a p p l y f o r m e r ORS 656.802 as amended e f f e c t i v e January 1, 1988, and 
b e f o r e i t s amendment on J u l y 1, 1990. I n o r d e r t o e s t a b l i s h a compensable 
m e n t a l s t r e s s c o n d i t i o n , c l a i m a n t must prove by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t work r e l a t e d s t r e s s o r s , n o t o t h e r w i s e e x c l u d e d under f o r m e r ORS 6 5 6 . 8 0 2 ( 2 ) , 
are a m a t e r i a l c o n t r i b u t i n g cause o f t h e menta l d i s o r d e r . See E l l e n C r a w f o r d , 
41 Van N a t t a 1257, 1261 ( 1 9 8 9 ) ; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

P u r s u a n t t o f o r m e r 6 5 6 . 8 0 2 ( 1 ) ( b ) and ( 2 ) , t o p r o v e a m e n t a l d i s o r d e r , 
c l a i m a n t must e s t a b l i s h t h a t : (1) she has a menta l o r e m o t i o n a l d i s o r d e r w h i c h 
i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community; (2) she r e ­
q u i r e d m e d i c a l s e r v i c e s o r was d i s a b l e d ; (3) t h e m e n t a l d i s o r d e r was due t o em­
ployment c o n d i t i o n s w h i c h were r e a l and o b j e c t i v e ; (4) such employment c o n d i ­
t i o n s a r e n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g e n v i r o n m e n t o r r e a s o n a b l e d i s ­
c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s o r were a s s o c i a t e d 
w i t h t h e c e s s a t i o n o f employment; and (5) t h e eviden c e i s c l e a r and c o n v i n c i n g 
t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f employment. 
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We f i n d t h a t t h e m e d i c a l r e c o r d s u p p o r t s a f i n d i n g t h a t c l a i m a n t s u f f e r e d 
a p s y c h o l o g i c a l c o n d i t i o n r e c o g n i z e d by t h e p s y c h o l o g i c a l community r e q u i r i n g 
m e d i c a l s e r v i c e s . C l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , Dr. La France, n o t e d on May 
15, 1989 c l a i m a n t ' s d e t e r i o r a t i n g e m o t i o n a l c o n d i t i o n and recommended she see a 
p s y c h o l o g i s t f o r c o u n s e l i n g . He r e p e a t e d t h i s o b s e r v a t i o n when he saw c l a i m a n t 
a g a i n on June 14, 1989. 

C l a i m a n t f i r s t sought p s y c h o l o g i c a l t r e a t m e n t from Dr. Sanders, a c l i n i c a l 
p s y c h o l o g i s t , on June 20, 1989. On e i t h e r June 27 o r June 28, Dr. Sanders con­
d u c t e d a m e n t a l e x a m i n a t i o n and p s y c h o l o g i c a l t e s t i n g . He c o n c l u d e d t h a t 
c l a i m a n t s u f f e r e d symptoms o f e m o t i o n a l d i s t r e s s , moderate d e p r e s s i o n , memory 
l o s s , l a c k o f c o n c e n t r a t i o n , lowered f r u s t r a t i o n t o l e r a n c e , and s l e e p d i s t u r ­
bance. He o p i n e d t h a t t h e s e symptoms had begun a t some t i m e p r i o r t o t h e May 12 
i n c i d e n t . He d e s c r i b e d c l a i m a n t as an i n d i v i d u a l under i n t e n s e e m o t i o n a l p r e s ­
s u r e w i t h moderate symptoms o f a n x i e t y and d e p r e s s i o n . 

Dr. Sanders diagnosed "adjustment d i s o r d e r w i t h mixed e m o t i o n a l f e a t u r e s . " 
T h i s c o n d i t i o n i s g e n e r a l l y r e c o g n i z e d i n t h e p s y c h o l o g i c a l community. (See DSM 
I I I 3 09.28). T h e r e a f t e r , u n t i l t h e t i m e o f h e a r i n g , c l a i m a n t saw him f o r weekly 
p s y c h o t h e r a p y s e s s i o n s f o r her a d j u s t m e n t d i s o r d e r . We t h e r e f o r e f i n d t h a t 
c l a i m a n t s u f f e r e d a p s y c h o l o g i c a l c o n d i t i o n which r e q u i r e d m e d i c a l s e r v i c e s . 

I t was Dr. Sanders' o p i n i o n t h a t t h e major c o n t r i b u t i n g cause o f c l a i m ­
a n t ' s c o n d i t i o n and need f o r t r e a t m e n t was work r e l a t e d s t r e s s . T h i s s t r e s s 
emanated f r o m t h e n e g a t i v e p h y s i c a l and i n t e r p e r s o n a l work e n v i r o n m e n t . R e l y i n g 
on c l a i m a n t ' s h i s t o r y , he n o t e d t h e u n r e a l i s t i c demands made by t h e C h i e f o f 
P o l i c e on employees and t h e g e n e r a l atmosphere o f i n t i m i d a t i o n and harassment 
f e l t by t h e w o r k e r s o f t h e P o l i c e Department. 

A n o t h e r s t r e s s o r i d e n t i f i e d by Dr. Sanders was t h e May 12, 1989 i n c i d e n t 
w h i c h o c c u r r e d w h i l e c l a i m a n t was d i s p a t c h i n g . On t h a t o c c a s i o n c l a i m a n t was 
r e q u i r e d t o c a l l an ambulance f o r a c r i t i c a l p a t i e n t . She f a i l e d t o do so i n a 
t i m e l y f a s h i o n . Dr. Sanders o p i n e d t h a t t h e May i n c i d e n t was t h e c u l m i n a t i o n o f 
d e p r e s s i o n , a n x i e t y and d i s r u p t i v e emotions. He d e s c r i b e s t h e i n c i d e n t as b o t h 
a symptom and a cause. S p e c i f i c a l l y , he c h a r a c t e r i z e s i t as t h e " l a s t s t r a w i n 
a v e r y d r a m a t i c symptom." 

I t was Dr. Sanders' view t h a t t h e s e n e g a t i v e w o r k i n g c o n d i t i o n s r e s u l t e d 
i n c l a i m a n t ' s a f o r e m e n t i o n e d symptoms and a d j u s t m e n t d i s o r d e r . We f i n d Dr. 
Sanders' d e s c r i p t i o n o f t h e P o l i c e Department, i n c l u d i n g t h e n e g a t i v e management 
s t y l e o f C h i e f o f P o l i c e , t o be a c c u r a t e . F u r t h e r , we f i n d t h e May i n c i d e n t t o 
have o c c u r r e d as d e s c r i b e d as w e l l . Dr. Sanders' t e s t i m o n y was c o r r o b o r a t e d by 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y , and s u p p o r t e d by t h e t e s t i m o n y p r o v i d e d by t h e 
o t h e r l a y w i t n e s s e s . Moreover, we n o t e t h a t t h e r e c o r d documents a h i s t o r y o f 
d i f f i c u l t y between management and t h e employees i n t h e P o l i c e Department. 
A c c o r d i n g l y , we f i n d t h e s e work c o n d i t i o n s e x i s t e d i n a r e a l and o b j e c t i v e 
sense. 

We t h e r e f o r e proceed t o c o n s i d e r whether o r n o t t h e w o r k i n g c o n d i t i o n s 
c l a i m a n t was exposed t o were c o n d i t i o n s o t h e r t h a n c o n d i t i o n s g e n e r a l l y i n h e r e n t 
i n e v e r y w o r k i n g s i t u a t i o n o r r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b p e r f o r ­
mance e v a l u a t i o n a c t i o n s o r were a s s o c i a t e d w i t h t h e c e s s a t i o n o f employment. 
We have i n t e r p r e t e d t h e phrase " g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n " 
t o mean c o n d i t i o n s t h a t a r e u s u a l l y p r e s e n t i n a l l j o b s o r o c c u p a t i o n s . 
K a t h l e e n M. Payne, 42 Van N a t t a 1900 ( 1 9 9 0 ) . Evidence c o n c e r n i n g t h e " g e n e r a l l y 
i n h e r e n t " i s s u e need n o t be d i r e c t , i t may be c i r c u m s t a n t i a l . L o u i s R. Orman, 
43 Van N a t t a 226 ( 1 9 9 1 ) . 

Dr. Sanders t e s t i f i e d t h a t he was f a m i l i a r w i t h t h e w o r k i n g c o n d i t i o n s and 
e n v i r o n m e n t o f s i m i l a r p o l i c e d i s p a t c h o p e r a t i o n s c e n t e r s . He t e s t i f i e d t h a t 
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t h e s t r e s s f u l c o n d i t i o n s d e s c r i b e d by c l a i m a n t exceeded o t h e r c e n t e r s he had 
w i t n e s s e d . R e l y i n g upon t h e t e s t i m o n y o f Dr. Sanders, comparing c l a i m a n t ' s work 
e n v i r o n m e n t w i t h o t h e r s i m i l a r work e n v i r o n m e n t s , we f i n d t h a t t h e s t r e s s f u l 
w o r k i n g c o n d i t i o n s t o w h i c h c l a i m a n t was exposed t o as a D i s p a t c h e r were n o t 
t y p i c a l o f work p l a c e s g e n e r a l l y . 

However, t h e Referee found t h a t t h e d i s c i p l i n a r y a s p e c t s r e l a t e d t o t h e 
May i n c i d e n t were a s i g n i f i c a n t s t r e s s o r . For t h i s f i n d i n g he r e l i e d on Dr. 
Turco's o p i n i o n and t h e absence o f an a n a l y s i s o f t h i s f a c t o r f r o m Dr. Sanders. 
F u r t h e r m o r e , t h e Re f e r e e found t h a t t h e May i n c i d e n t and t h e r e s u l t i n g d i s c i ­
p l i n e c o u l d n o t be d i s a s s o c i a t e d from each o t h e r , b u t r a t h e r were s i m p l y a s p e c t s 
o f t h e whole s i t u a t i o n . 

We f i n d t h a t t h e d i s c i p l i n a r y a c t i o n s c l a i m a n t was s u b j e c t t o f o l l o w i n g 
t h e May i n c i d e n t p l a y e d a s i g n i f i c a n t r o l e i n c l a i m a n t ' s p s y c h o l o g i c a l c o n d i ­
t i o n . On J u l y 25, 1989, c l a i m a n t underwent a independent m e d i c a l e x a m i n a t i o n 
w i t h Dr. T u r c o , a p s y c h i a t r i s t . I n a d d i t i o n t o a m e n t a l e x a m i n a t i o n , Dr. Turco 
r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d s , i n c l u d i n g t h o s e f r o m Dr. Sanders, and was 
f a m i l i a r w i t h h er work e n v i r o n m e n t . 

He f o u n d t h a t c l a i m a n t ' s p s y c h o l o g i c a l t e s t i n g , m e n t a l s t a t u s e x a m i n a t i o n 
and b e h a v i o r were i n normal l i m i t s . He a l s o found c l a i m a n t t o be c a p a b l e o f r e ­
t u r n i n g t o work on a f u l l and r e g u l a r b a s i s w i t h o u t i m p a i r m e n t . Moreover, he 
c o n c l u d e d t h a t c l a i m a n t d i d n o t have a d i a g n o s a b l e p s y c h o l o g i c a l c o n d i t i o n r e ­
q u i r i n g m e d i c a l s e r v i c e s . I t was, however, h i s o p i n i o n t h a t t h e m a j o r c o n t r i ­
b u t i n g cause o f c l a i m a n t ' s e m o t i o n a l d i s t r e s s and d e p a r t u r e f r o m work was t h e 
d i s c i p l i n a r y a c t i o n , e s p e c i a l l y t h e e x p e c t a t i o n t h a t she would l o s e t h r e e days 
pay, y e t s t i l l be e x p e c t e d t o work t h o s e days. Dr. Turco d i d n o t c o n s i d e r t h i s 
d i s c i p l i n e t o be u n r e a s o n a b l e . 

On t h e o t h e r hand, Dr. Sanders d i d n o t f i n d t h a t t h e d i s c i p l i n a r y a c t i o n s 
were c a u s a l f a c t o r s r e l a t i n g t o c l a i m a n t ' s c o n d i t i o n , because c l a i m a n t h a d ' ' f i r s t 
come t o him p r i o r t o t h e d i s c i p l i n a r y a c t i o n s b e i n g f i n a l i z e d . However, we do 
n o t b e l i e v e t h a t Dr. Sanders had an a c c u r a t e h i s t o r y o f e v e n t s by w h i c h t o make 
t h i s assessment. 

C l a i m a n t was f i r s t aware t h a t t h e d i s c i p l i n a r y a c t i o n s were underway as 
e a r l y as June 1. On t h a t d a t e , her immediate s u p e r v i s o r , Sergeant Young, met 
w i t h c l a i m a n t and i n f o r m e d her t h a t he was i n v e s t i g a t i n g t h e i n c i d e n t . A t t h i s 
m e e t i n g d i s c i p l i n a r y a c t i o n was d i s c u s s e d . On June 13, c l a i m a n t was p r e s e n t e d 
w i t h a copy o f a memo o u t l i n i n g Sergeant Young's recommendations t o t h e C h i e f o f 
P o l i c e w i t h r e g a r d t o a p p r o p r i a t e d i s c i p l i n a r y a c t i o n s . The n e x t day on June 
14, c l a i m a n t was seen by Dr. La France who commented on c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n , n o t i n g t h a t she was d i s t r a u g h t over a pending d i s c i p l i n a r y h e a r i n g . 
By June 16, c l a i m a n t had been c o n f r o n t e d i n a f o r m a l h e a r i n g h e l d by C h i e f D a v i d 
r e g a r d i n g t h e s p e c i f i c charges o f nonfeasance o f o f f i c e b r o u g h t a g a i n s t her by 
t h e P o l i c e Department. I t was under t h e s e c i r c u m s t a n c e s , t h a t c l a i m a n t f i r s t 
s ought t r e a t m e n t f r o m Dr. Sanders on June 20. 

Three days l a t e r on June 23 c l a i m a n t f i l e d a m e n t a l s t r e s s c l a i m l i s t i n g 
as t h e d a t e o f i n j u r y t h e same d a t e t h a t d i s c i p l i n a r y a c t i o n s a g a i n s t h e r were 
f i r s t i n i t i a t e d on June 1. On June 26, d i s c i p l i n a r y a c t i o n was implemented 
d o c k i n g c l a i m a n t t h r e e days pay. T h i s was a l s o t h e l a s t day t h a t c l a i m a n t 
worked. The r e c o r d i n d i c a t e s t h a t c l a i m a n t was i n f o r m e d o f t h e d i s c i p l i n a r y 
a c t i o n on June 28. 

E i t h e r on June 27 o r June 28 c l a i m a n t a g a i n saw Dr. Sanders. On t h i s d a t e , 
he c o n d u c t e d h i s i n i t i a l i n t a k e e x a m i n a t i o n and p s y c h o l o g i c a l t e s t i n g . See Tr 
29, 217. I t was based on t h i s e x a m i n a t i o n and t e s t i n g t h a t Dr. Sanders made h i s 
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d i a g n o s i s and drew h i s c o n c l u s i o n s . Thus, we f i n d Dr. Sanders' p e r c e p t i o n t h a t 
c l a i m a n t had come t o see him p r i o r t o any f i n a l i z i n g o f d i s c i p l i n a r y a c t i o n s t o 
be f a u l t y . R a t h e r , t h e sequence o f events i n d i c a t e s t h a t d i s c i p l i n a r y a c t i o n s 
were w e l l underway p r i o r t o t h e f i r s t v i s i t , and more i m p o r t a n t l y , p r i o r t o t h e 
more r e l e v a n t second v i s i t on June 27/28. N e i t h e r h i s r e p o r t o f August 1989 nor 
h i s t e s t i m o n y a t h e a r i n g r e f l e c t s t h e f a c t he was aware o f and c o n s i d e r e d t h e 
f o r e g o i n g . 

We a l s o n o t e t h a t c l a i m a n t c r e d i b l y and p e r s u a s i v e l y t e s t i f i e d t h a t p o t e n ­
t i a l d i s c i p l i n a r y a c t i o n s stemming from t h e May i n c i d e n t weighed g r e a t l y on her 
mind, and caused her e m o t i o n a l d i s t r e s s . I n p a r t i c u l a r she was u p s e t when she 
l e a r n e d t h e d i s c i p l i n e t o be imposed c o n s i s t e d o f d o c k i n g her o f t h r e e days pay. 

Based upon Dr. Turco's o p i n i o n , t h e a f o r e m e n t i o n e d sequence o f e v e n t s , and 
c l a i m a n t ' s t e s t i m o n y we conclude t h a t t h e d i s c i p l i n a r y a c t i o n s p l a y e d a s i g n i f i ­
c a n t r o l e i n c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and need f o r t r e a t m e n t . We f u r ­
t h e r n o t e t h e r e i s no p e r s u a s i v e evidence t h a t t h i s d i s c i p l i n e was u n r e a s o n a b l e . 
We n o t e t h a t t h e r e c o r d r e f l e c t s t h a t one o f t h e o p t i o n s a v a i l a b l e t o t h e C h i e f 
o f P o l i c e f o r t h i s t y p e o f e r r o r committed by c l a i m a n t was immediate d i s m i s s a l . 
Here, however, t h e P o l i c e Department chose n o t t o e x e r c i s e t h i s o p t i o n , b u t 
r a t h e r implemented a l e s s severe form o f d i s c i p l i n e . 

To e s t a b l i s h c o m p e n s a b i l i t y t h e r e must be c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f employment. To be 
c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d 
f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r , I n c . v. Tandy Corp., 
303 Or 390, 402 ( 1 9 8 7 ) . There i s no doubt t h a t t h e p s y c h o l o g i c a l c o n d i t i o n 
o c c u r r e d i n t h e course o f employment. However, i n o r d e r t o meet t h e a r i s i n g o u t 
o f employment t e s t , t h e c l a i m a n t must show a c a u s a l l i n k between t h e o c c u r r e n c e 
o f t h e c o n d i t i o n and a r i s k connected w i t h her employment. P h i l A. L i v e s l e y Co. 
v. Russ, 296 Or 25, 29 (19 8 3 ) . P r e v i o u s l y we have i n t e r p r e t e d t h i s language t o 
mean t h a t i n o r d e r t o e s t a b l i s h a compensable m e n t a l d i s o r d e r , a c l a i m a n t must 
p r o v e by c l e a r and c o n v i n c i n g evidence t h a t work r e l a t e d s t r e s s o r s , n o t o t h e r ­
w i s e e x c l u d e d under ORS 656.802(2), a r e a m a t e r i a l c o n t r i b u t i n g cause o f t h e 
d i s o r d e r . See E l l e n C r a w f o r d , Supra, a t page 1261. 

A l t h o u g h Dr. Sanders o p i n e d t h a t t h e p r i m a r y s t r e s s o r s were t h e management 
s t y l e o f t h e C h i e f o f P o l i c e , and second, t h e May i n c i d e n t , we have fou n d t h a t 
d i s c i p l i n a r y a c t i o n s r e s u l t i n g from t h e May i n c i d e n t t o have p l a y e d a s i g n i f i ­
c a n t c a u s a l r o l e i n c l a i m a n t ' s a d j u s t m e n t d i s o r d e r . We r e a l i z e t h a t Dr. Sanders 
d i d n o t concur w i t h t h i s view. However, as p r e v i o u s l y n o t e d , we do n o t r e l y on 
Dr. Sanders' o p i n i o n on t h i s p o i n t because we b e l i e v e he was n o t f u l l y aware o f 
t h e sequence o f t h e e v e n t s which had t r a n s p i r e d p r i o r t o h i s c r i t i c a l examina­
t i o n o f c l a i m a n t on June 27/28. A c c o r d i n g l y , we f i n d t h e r e i s s u f f i c i e n t doubt 
as t o t h e v a l i d i t y o f Dr. Sanders' o p i n i o n w i t h r e g a r d t o t h e p r i m a r y s t r e s s o r s 
i d e n t i f i e d by him i n c a u s i n g c l a i m a n t ' s c o n d i t i o n . Hence, we cannot c o n c l u d e 
t h a t i t i s h i g h l y p r o b a b l e t h a t work r e l a t e d s t r e s s o r s , n o t o t h e r w i s e e x c l u d e d 
by s t a t u t e , m a t e r i a l l y caused c l a i m a n t ' s m e n t a l s t r e s s c o n d i t i o n . A c c o r d i n g l y , 
c l a i m a n t has f a i l e d t o c a r r y her burden o f p r o o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 11, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LINDA D. CROWDER-HICKS, Claimant 

WCB Case No. 90-18790 
ORDER DENYING MOTION TO REINSTATE REFEREE'S ABATEMENT ORDER 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

On March 2 1 , 1991, t h e i n s u r e r r e q u e s t e d Board r e v i e w o f t h e R e f e r e e ' s 
F e b r u a r y 25, 1991 o r d e r . The i n s u r e r has moved t h e Board f o r an o r d e r r e i n s t a t ­
i n g t h e R e f e r e e ' s March 27, 1991 o r d e r , which abated h i s F e b r u a r y 25, 1991 
o r d e r . The m o t i o n i s d e n i e d . 

FINDINGS OF FACT 

On F e b r u a r y 25, 1991, t h e Referee i s s u e d h i s o p i n i o n and o r d e r , r e l y i n g 
upon a r e c e n t Board d e c i s i o n . On March 13, 1991, t h e i n s u r e r r e q u e s t e d a b a t e ­
ment and r e c o n s i d e r a t i o n , n o t i n g t h a t t h e Board had abated t h e d e c i s i o n upon 
w h i c h t h e Re f e r e e had based h i s o r d e r . 

On March 19, 1991, t h e Referee d e n i e d t h e m o t i o n f o r abatement. On March 
2 1 , 1991, t h e i n s u r e r m a i l e d , by c e r t i f i e d m a i l , i t s r e q u e s t f o r Board r e v i e w o f 
t h e R e f e r e e ' s F e b r u a r y 25, 1991 o r d e r . 

On March 27, 1991, t h e Referee i s s u e d an o r d e r a b a t i n g h i s F e b r u a r y 25, 
1991 o r d e r . On March 28, 1991, t h e Referee w i t h d r e w h i s March 27, 1991 a b a t e ­
ment o r d e r , n o t i n g t h a t t h e o r d e r was n u l l and v o i d by v i r t u e o f t h e i n s u r e r ' s 
March 2 1 , 1991 r e q u e s t f o r Board r e v i e w . 

CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on wh i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.298(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Upon t h e f i l i n g o f a r e ­
que s t f o r Board r e v i e w o f a Referee's o r d e r , j u r i s d i c t i o n o v e r t h e case v e s t s 
w i t h t h e Board. Ramev S. Johnson, 40 Van N a t t a 370, 371 ( 1 9 8 8 ) . 

Here, when t h e Referee i s s u e d h i s March 27, 1991 abatement o r d e r , t h e i n ­
s u r e r had a l r e a d y f i l e d i t s r e q u e s t f o r Board r e v i e w . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 
C o n s e q u e n t l y , t h e Referee l a c k e d a u t h o r i t y t o abate h i s Fe b r u a r y 25, 1991 o r d e r 
and t h e March 27, 1991 abatement o r d e r was a n u l l i t y . See Ramev S. Johnson, 
s u p r a . 

The i n s u r e r concedes t h a t t h e Referee was w i t h o u t a u t h o r i t y t o ab a t e h i s 
F e b r u a r y 25, 1991 o r d e r . However, s i n c e t h e Referee i s a p p a r e n t l y w i l l i n g t o 
abate h i s F e b r u a r y 25, 1991 o r d e r and i n t h e i n t e r e s t s o f r e s o l v i n g i s s u e s a t 
t h e l o w e s t p o s s i b l e l e v e l , t h e i n s u r e r asks t h e Board t o r e t u r n t h i s m a t t e r t o 
t h e R e f e r e e . 

Where s i m u l t a n e o u s a c t s a f f e c t t h e v e s t i n g o f j u r i s d i c t i o n i n t h i s f o r u m , 
i n t h e i n t e r e s t o f a d m i n i s t r a t i v e economy and s u b s t a n t i a l j u s t i c e , we w i l l g i v e 
e f f e c t t o t h e a c t t h a t r e s u l t s i n t h e r e s o l u t i o n o f t h e c o n t r o v e r s y a t t h e low­
e s t p o s s i b l e l e v e l . See James D. Whitney, 37 Van N a t t a 1463 ( 1 9 8 5 ) . Inasmuch 
as t h e i n s u r e r ' s r e q u e s t f o r Board r e v i e w o f t h e Referee's o r d e r p r e c e d e d t h e 
R e f e r e e ' s abatement o r d e r , t h e Whitney p o l i c y t o r e s o l v e i s s u e s a t t h e l o w e s t 
p o s s i b l e l e v e l i s i n a p p l i c a b l e . 

F u r t h e r m o r e , our a u t h o r i t y t o r e t u r n a case t o a Referee i s l i m i t e d t o 
c i r c u m s t a n c e s where t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e 
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i n s u f f i c i e n t l y d e v e l o ped. ORS 656.295(5). Here, such a c o n t e n t i o n has n e i t h e r 
been advanced nor do we make such a f i n d i n g c o n c e r n i n g t h i s r e c o r d w h i c h was 
p r e s e n t e d on s t i p u l a t e d f a c t s . 

Based on t h e f o r e g o i n g r e a s o n i n g , t h e i n s u r e r ' s m o t i o n i s d e n i e d . The 
p a r t i e s w i l l be a d v i s e d o f t h e i m p l e m e n t a t i o n o f a b r i e f i n g s c h e d u l e . Upon 
c o m p l e t i o n o f t h a t s c h e d u l e , t h i s case w i l l be docketed f o r r e v i e w . 

I T IS SO ORDERED. 

A p r i l 5, 1991 C i t e as 43 Van N a t t a 851 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SEYMOUR HUSSERL, Claimant 
WCB Case No. 89-14521 

ORDER ON RECONSIDERATION 
Pe t e r O. Hansen, Claimant A t t o r n e y 

James Dodge ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our March 13, 1991 o r d e r t h a t a f ­
f i r m e d a Refer e e ' s o r d e r w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l s o f h i s 
c l a i m s f o r h i s m y o c a r d i a l i n f a r c t i o n , angina c o n d i t i o n and p s y c h o l o g i c a l c o n d i ­
t i o n . S p e c i f i c a l l y , c l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e p o r t i o n o f our 
o r d e r w h i c h f o u n d t h a t , because h i s t e r m i n a t i o n was a c o n d i t i o n c a u s i n g s t r e s s , 
c l a i m a n t had n o t shown by c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e d i s o r d e r arose 
o u t o f and i n t h e c o urse o f employment. 

The C o u r t has h e l d t h a t i l l n e s s r e s u l t i n g from t h e s t r e s s o f a c t u a l o r 
a n t i c i p a t e d unemployment i s n o t compensable. Elwood v. SAIF, 298 Or 429 (19 8 5 ) . 
However, i l l n e s s r e s u l t i n g from t h e c i r c u m s t a n c e s and manner o f d i s c h a r g e which 
can be r e g a r d e d as e v e n t s s t i l l i n t r i n s i c t o t h e employment r e l a t i o n s h i p b e f o r e 
t e r m i n a t i o n may be compensable. Elwood, supra. 

C l a i m a n t argues t h a t t h e a p p l i c a b l e s e c t i o n o f t h e o c c u p a t i o n a l d i s e a s e 
law, ORS 65 6 . 8 0 2 ( b ) , i s a c o d i f i c a t i o n o f t h e Elwood case, i n s o f a r as i t p r o ­
v i d e s t h a t c e s s a t i o n o f employment may n o t be c o n s i d e r e d as an employment c o n d i ­
t i o n p r o d u c i n g a m e n t a l d i s o r d e r . Claimant a p p a r e n t l y contends t h a t t h e s t r e s s 
s u r r o u n d i n g h i s t e r m i n a t i o n r e s u l t e d from t h e c i r c u m s t a n c e s and manner o f t h e 
d i s c h a r g e . 

I n O c tober 1989, Dr. Turco r e p o r t e d t h a t a f t e r t h e employer gave him t h e 
c h o i c e between l e a v i n g o r b e i n g t e r m i n a t e d , c l a i m a n t chose t o l e a v e . He n o t e d 
c l a i m a n t ' s s t a t e m e n t t h a t he f e l t cheated and w r o n g f u l l y t e r m i n a t e d . I n Dr. 
Turco's o p i n i o n , c l a i m a n t ' s t e r m i n a t i o n d i d n o t appear t o have been " f a i r " and 
he s t a t e d t h a t c l a i m a n t "had e x p e r i e n c e d s t r e s s a s s o c i a t e d w i t h t h i s t e r m i n a ­
t i o n , p a r t i c u l a r l y t h e manner i n which i t was done...." Dr. Turco a l s o r e p o r t e d 
t h a t c l a i m a n t had e x p e r i e n c e d subsequent s t r e s s problems a s s o c i a t e d w i t h l o s s o f 
income and concerns about t h e f u t u r e . 

I n J a n uary 1990, Dr. Turco rev i e w e d i n f o r m a t i o n f r o m t h e employer and r e ­
p o r t e d t h a t i f t h e employer's s t a t e m e n t s were a c c u r a t e , c l a i m a n t had become up­
s e t w i t h what he p e r c e i v e d as u n f a i r t r e a t m e n t , b u t i n r e a l i t y , t h e employer's 
b e h a v i o r was w i t h i n t h e c o n t e x t o f IRS and o t h e r g u i d e l i n e s . Dr. Turco con­
c l u d e d t h a t c l a i m a n t , " o f c o u r s e , became d i s t r a u g h t a t t h e p o i n t o f t e r m i n a ­
t i o n . " 

Based upon Dr. Turco's most r e c e n t s t a t e m e n t r e g a r d i n g c l a i m a n t ' s s t r e s s 
as i t r e l a t e d t o h i s t e r m i n a t i o n , we are u nable t o f i n d t h a t c l a i m a n t ' s 
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p s y c h o l o g i c a l c o n d i t i o n r e s u l t e d from t h e c i r c u m s t a n c e s and manner o f h i s 
d i s c h a r g e . I n any e v e n t , o u r o r d e r addressed o n l y c l a i m a n t ' s t e r m i n a t i o n , as i n 
d e t e r m i n i n g c o m p e n s a b i l i t y , we are r e q u i r e d t o e x c l u d e t h e e f f e c t c e s s a t i o n o f 
employment may have had i n p r o d u c i n g any me n t a l d i s o r d e r . ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) . 
C o n s e q u e n t l y , we co n c l u d e t h a t , even i f c l a i m a n t e s t a b l i s h e d a m e n t a l d i s o r d e r , 
he has n o t shown by c l e a r and c o n v i n c i n g evidence t h a t t h e d i s o r d e r a r o s e o u t o f 
and i n t h e c o u r s e o f employment. 

A c c o r d i n g l y , o ur March 13, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our March 13, 1991 o r d e r , 
e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T I S SO ORDERED. 

A p r i l 5, 1991 ; C i t e as 43 Van N a t t a 852 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROSE M. REESE, Claimant 
Own Mo t i o n No. 91-0005M 

SECOND OWN MOTION ORDER ON RECONSIDERATION 
Parke r & Bush, Claimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's F e b r u a r y 26, 1991, 
Own M o t i o n Order on R e c o n s i d e r a t i o n which assessed a p e n a l t y - r e l a t e d a t t o r n e y 
f e e f o r t h e SAIF C o r p o r a t i o n ' s unreasonable d e l a y i n p r o c e s s i n g her c l a i m . 
C l a i m a n t c o n t e n d s t h a t SAIF s h o u l d be assessed a p e n a l t y f o r i t s d e l a y . 

A p e n a l t y may n o t be assessed under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) u n l e s s t h e r e 
i s an u n p a i d amount o f compensation "then due" upon whi c h t o base t h e p e n a l t y . 
Wacker S i l t r o n i c C o r p o r a t i o n v. Satcher, 91 Or App 654, 658 ( 1 9 8 8 ) . Here, c i t ­
i n g t h e Board's o p i n i o n i n George V i o l e t t , 42 Van N a t t a 2647 ( 1 9 9 0 ) , c l a i m a n t 
c o n t e n d s t h a t a p e n a l t y may be assessed because t e m p o r a r y d i s a b i l i t y compensa­
t i o n was due and owing a t t h e t i m e o f SAIF's d e l a y . We d i s a g r e e . 

I n V i o l e t t , s u p r a , t h e c a r r i e r u n r e a s o n a b l y d e l a y e d c l o s u r e o f t h e 
c l a i m a n t ' s c l a i m beyond t h e c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e . The Board 
c o n c l u d e d t h a t any amounts o f compensation awarded by t h e subsequent D e t e r m i n a ­
t i o n O r d e r , t h e i s s u a n c e o f which was d e l a y e d by t h e c a r r i e r ' s c o n d u c t , c o n s t i ­
t u t e amounts o f compensation " t h e n due" f o r t h e assessment o f a p e n a l t y . How­
e v e r , t h e c l a i m a n t i n t h a t case had a r e g u l a r c l a i m i n open s t a t u s and was 
s t a t u t o r i l y e n t i t l e d t o c l a i m c l o s u r e and e v a l u a t i o n o f t h e e x t e n t o f h i s perma­
nent d i s a b i l i t y . Here, on t h e o t h e r hand, c l a i m a n t ' s c l a i m was c l o s e d and, 
because her c l a i m i s i n own m o t i o n s t a t u s , she was n o t e n t i t l e d t o r e o p e n i n g o f 
her c l a i m . I n d e e d , t e m p o r a r y d i s a b i l i t y compensation was n o t due and owing 
c l a i m a n t u n t i l t h e Board reopened her c l a i m on January 29, 1991. See S t a n l e y R. 
L i b e l , 42 Van N a t t a 2576 ( 1 9 9 0 ) . Because no compensation was due a t t h e t i m e o f 
SAIF's u n r e a s o n a b l e d e l a y , a p e n a l t y cannot be assessed under ORS 6 5 6 . 2 6 2 ( 1 0 ( a ) . 
See F r e d r i c k D. O x f o r d , 42 Van N a t t a 476 (1990). 

A c c o r d i n g l y , o ur Februa r y 26, 1991, o r d e r i s abat e d and w i t h d r a w n . 
On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r 
Fe b r u a r y 26, 1991, o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f r e c o n s i d e r a ­
t i o n and a p p e a l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
STEVEN W. ROBERTSON, Claimant 

and, I n t h e M a t t e r o f t h e Complying S t a t u s o f 
SHUMAN EQUIPMENT COMPANY, Employer 
WCB Case Nos. 90-00264 & 90-04391 

ORDER ON REVIEW 
Welch, e t a l . , Claimant A t t o r n e y s 

Davis & Bost w i c k , Defense A t t o r n e y s 
L a r r y D. Schucht ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e Leahy's 
o r d e r t h a t f o u n d SAIF c o n c l u s i v e l y presumed t o have i n s u r e d t h e a l l e g e d non-
c o m p l y i n g employer a t t h e t i m e o f c l a i m a n t ' s i n j u r y . We a f f i r m . 

FINDINGS OF FACT 

I n December 1989, c l a i m a n t f i l e d a low back i n j u r y c l a i m w i t h h i s em­
p l o y e r . The employer r e f e r r e d t h e c l a i m t o SAIF, i t s a l l e g e d i n s u r e r . On 
December 2 1 , 1989, SAIF d e n i e d t h e c l a i m , s t a t i n g t h a t i t had n o t p r o v i d e d 
coverage f o r t h e employer s i n c e October 1989. 

C l a i m a n t r e q u e s t e d a h e a r i n g , r a i s i n g t h e i s s u e s o f c o m p e n s a b i l i t y and 
p e n a l t y and a t t o r n e y f e e s f o r an a l l e g e d u n reasonable d e n i a l . The h e a r i n g r e ­
q u e s t was a s s i g n e d WCB Case No. 90-00264, and a h e a r i n g was s e t f o r May 14, 
1990. 

On F e b r u a r y 15, 1990, a Proposed and F i n a l Order N o t i c e i s s u e d , f i n d i n g 
t h e employer t o be a noncomplying employer on t h e d a t e o f c l a i m a n t ' s i n j u r y . 
The employer r e q u e s t e d a h e a r i n g and moved t h a t SAIF be j o i n e d as a necessary 
p a r t y , a s s e r t i n g t h a t SAIF had p r o v i d e d coverage d u r i n g t h e p e r i o d o f t h e 
a l l e g e d noncompliance. That h e a r i n g r e q u e s t was acknowledged as WCB Case No. 
90-04391, and a h e a r i n g was s e t f o r J u l y 13, 1990. 

S h o r t l y t h e r e a f t e r , SAIF, p u r s u a n t t o ORS 656.054, a c c e p t e d t h e c l a i m as a 
p r o c e s s i n g agent f o r t h e a l l e g e d noncomplying employer. The employer r e q u e s t e d 
a h e a r i n g . I t d i d n o t d i s p u t e t h e c o m p e n s a b i l i t y o f t h e c l a i m . R a t h e r , i t 
argued t h a t SAIF s h o u l d have accepted t h e c l a i m n o t as i t s p r o c e s s i n g agent, b u t 
r a t h e r as an i n s u r e r p u r s u a n t t o t h e coverage i t had a l l e g e d l y p r o v i d e d . 

On March 30, 1990, t h e Hearings D i v i s i o n i s s u e d an Order o f J o i n d e r , j o i n ­
i n g SAIF as a necessary p a r t y i n WCB Case No. 90-04391. The o r d e r a l s o n o t e d 
t h a t t h e case had been c o n s o l i d a t e d w i t h WCB Case No. 90-00264 and was s e t f o r 
h e a r i n g on May 14, 1990. 

At h e a r i n g , t h e p a r t i e s s t a t e d t h a t t h e s o l e i s s u e was whether t h e em­
p l o y e r had coverage w i t h SAIF a t t h e t i m e o f c l a i m a n t ' s i n j u r y . The Ref e r e e 
f o u n d t h a t SAIF had f a i l e d t o f i l e , w i t h i n 20 days o f r e c e i p t o f t h e Order o f 
J o i n d e r , a w r i t t e n d e n i a l o f coverage. T h e r e f o r e , t h e Referee c o n c l u d e d t h a t 
SAIF was c o n c l u s i v e l y presumed t o have i n s u r e d t h e employer a t t h e t i m e i n 
q u e s t i o n under ORS 656.740(2). 

SAIF r e q u e s t e d r e v i e w . I n response, t h e employer moved f o r an o r d e r d i s ­
m i s s i n g SAIF's r e q u e s t . I t argued t h a t , because t h e o n l y i s s u e b e f o r e t h e Ref­
e r e e was whether i t had coverage w i t h SAIF a t t h e t i m e i n q u e s t i o n , and n o t 
whether c l a i m a n t was e n t i t l e d t o b e n e f i t s , t h e Board was w i t h o u t j u r i s d i c t i o n t o 
e n t e r t a i n SAIF's a p p e a l . I t b e l i e v e d t h a t , under ORS 656.740(4) and 183.480(2), 
t h e p r o p e r forum f o r r e v i e w o f t h e Referee's o r d e r was t h e C o u r t o f Appeals. 
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By an i n t e r i m o r d e r o f October 25, 1990, we d e n i e d t h e m o t i o n t o d i s m i s s . 
We f o u n d t h a t , c o n t r a r y t o t h e employer's a s s e r t i o n , t h e h e a r i n g b e f o r e t h e Ref­
e r e e was n o t l i m i t e d t o t h e Department's noncompliance o r d e r . We n o t e d t h a t , 
because t h e h e a r i n g r e q u e s t s had been c o n s o l i d a t e d , t h e h e a r i n g a l s o concerned 
c l a i m a n t ' s r e q u e s t t o have SAIF's d e n i a l o f compensation s e t a s i d e , as w e l l as 
p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d unreasonable d e n i a l . T h e r e f o r e , we 
co n c l u d e d t h a t c l a i m a n t ' s r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e o f , 
was d i r e c t l y a t i s s u e and d e n i e d the'employer's m o t i o n t o d i s m i s s . A c c o r d i n g l y , 
t h e case was r e t u r n e d t o t h e docket t o a w a i t our r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t SAIF had f a i l e d t o comply w i t h ORS 6 5 6 . 7 4 0 ( 2 ) , 
w h i c h p r o v i d e s : 

"Where any i n s u r a n c e c a r r i e r , i n c l u d i n g t h e S t a t e A c c i ­
d e n t I n s u r a n c e Fund, i s a l l e g e d by an employer t o have 
c o n t r a c t e d t o p r o v i d e t h e employer w i t h w o r k e r s ' compen­
s a t i o n coverage f o r t h e p e r i o d i n q u e s t i o n , t h e Board 
s h a l l j o i n such i n s u r a n c e c a r r i e r as a necessary p a r t y 
t o any h e a r i n g r e l a t i n g t o such employer's a l l e g e d non­
c o m p l i a n c e and s h a l l s e r v e t h e c a r r i e r , a t l e a s t 30 days 
p r i o r t o such h e a r i n g , w i t h n o t i c e t h e r e o f . I f t h e 
c a r r i e r does n o t f i l e w i t h t h e Board, w i t h i n 20 days 
r e c e i p t o f such n o t i c e , a w r i t t e n d e n i a l o f such c o v e r ­
age, t h e c a r r i e r s h a l l be c o n c l u s i v e l y presumed t o have 
so i n s u r e d t h e employer." (Emphasis s u p p l i e d ) . 

That s t a t u t e mandates an i n s u r e r , who i s charged by an a l l e g e d noncomply-
i n g employer t o have p r o v i d e d coverage f o r t h e t i m e i n q u e s t i o n , t o f i l e a w r i t ­
t e n d e n i a l o f such coverage w i t h i n 20 days o f j o i n d e r w i t h t h e Board. SAIF 
f a i l e d t o do so h e r e . A c c o r d i n g l y , under t h e unambiguous language o f t h e 
s t a t u t e , SAIF i s c o n c l u s i v e l y presumed t o have so i n s u r e d t h e employer d u r i n g 
t h e t i m e o f c l a i m a n t ' s i n j u r y . 

SAIF contends t h a t ORS 656.740(2) does n o t a p p l y h e r e , because t h e j o i n d e r 
was unne c e s s a r y . I t argues t h a t i t a l r e a d y was a p a r t y t o t h e p r o c e e d i n g by 
v i r t u e o f h a v i n g d e n i e d c l a i m a n t ' s i n j u r y c l a i m on December 2 1 , 1989. 

We agree t h a t SAIF d i d i s s u e a d e n i a l o f c l a i m a n t ' s c l a i m on t h e gr o u n d 
t h a t i t d i d n o t p r o v i d e i n s u r a n c e f o r h i s employer a t t h e t i m e o f i n j u r y , and 
t h a t c l a i m a n t d i d r e q u e s t a h e a r i n g t h e r e f r o m . However, c l a i m a n t ' s c l a i m was an 
e n t i r e l y s e p a r a t e p r o c e e d i n g from t h a t b r o u g h t by t h e employer c o n t e s t i n g t h e 
Department's noncompliance o r d e r . The two pr o c e e d i n g s were a s s i g n e d d i f f e r e n t 
case numbers and o r i g i n a l l y were scheduled f o r s e p a r a t e h e a r i n g s . A c c o r d i n g l y , 
when SAIF was a l l e g e d t o have c o n t r a c t e d t o p r o v i d e t h e employer w i t h i n s u r a n c e 
f o r t h e p e r i o d i n q u e s t i o n , j o i n d e r was necessary and SAIF was r e q u i r e d t o com­
p l y w i t h t h e r e q u i r e m e n t s o f ORS 656.740(2). 

SAIF a l s o argues t h a t i t p r o v i d e d w r i t t e n n o t i c e , as r e q u i r e d by ORS 
65 6 . 7 4 0 ( 2 ) , when i t f i l e d an e x h i b i t l i s t w i t h t h e Board on March 23, 1990, 
wh i c h c o n t a i n e d t h e December 2 1 , 1989 d e n i a l . I t m a i n t a i n s t h a t , p r i o r t o t h e 
March 30, 1990 j o i n d e r o r d e r , t h e Board was n o t i f i e d o f SAIF's i n t e n t t o d i s ­
c l a i m l i a b i l i t y on t h e b a s i s o f l a c k o f coverage. A g a i n , however, t h e e x h i b i t 
l i s t was f i l e d w i t h t h e Board i n WCB Case No. 90-00264, w h i c h concerned c l a i m ­
a n t ' s r e q u e s t f o r h e a r i n g o f SAIF's d e n i a l . The e x h i b i t l i s t was n o t f i l e d w i t h 
r e g a r d t o t h e p r o c e e d i n g b r o u g h t by t h e employer c o n t e s t i n g t h e Department's 
noncompliance o r d e r , w h i c h e v e n t u a l l y r e s u l t e d i n t h e March 30, 1990 j o i n d e r 
o r d e r . 
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ORDER 

The Ref e r e e ' s o r d e r d a t e d June 6, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK N. WIEDLE, Claimant 
WCB Case No. 90-10656 

ORDER ON REVIEW 
George W. Sbh l , Claimant A t t o r n e y 

C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Myers, Cushing and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Myzak's o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s l e f t hand i n j u r y c l a i m . On r e v i e w , t h e i s s u e 
i s c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment. 

We agree w i t h t h e i n s u r e r t h a t , because t h e h e a r i n g was convened a f t e r 
J u l y 1, 1990, i t i s s u b j e c t t o t h e 1990 amendments t o t h e Oregon Workers' Com­
p e n s a t i o n Law. See Oregon Laws 1990, Chapter 2, s e c t i o n 54, p a r a g r a p h s (1) & 
( 2 ) . However, we do n o t agree t h a t , under amended ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , c l a i m a n t 
must p r o v e t h a t h i s employment was t h e "major" c o n t r i b u t i n g cause o f h i s 
d i s a b i l i t y . 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) d e f i n e s a compensable i n j u r y as "an a c c i d e n t a l i n j u r y * 
* * a r i s i n g o u t o f and i n t h e course o f employment." Under Oregon case law, 
p r i o r t o enactment o f t h e 1990 amendment, an i n j u r e d w o rker was r e q u i r e d t o 
pr o v e t h a t h i s work was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y t o 
e s t a b l i s h c o m p e n s a b i l i t y . Summit v. Weyerhaeuser Co., 25 Or App 851 ( 1 9 7 6 ) . 
However, t h e 1990 l e g i s l a t u r e amended ORS 65 6 . 0 0 5 ( 7 ) ( a ) t o r e q u i r e a major 
c o n t r i b u t i n g cause s t a n d a r d o f c o m p e n s a b i l i t y f o r c e r t a i n c o n d i t i o n s . The 
amendment p r o v i d e s : 

"(A) No i n j u r y o r d i s e a s e i s compensable as a conse­
quence o f a compensable i n j u r y u n l e s s t h e compensable 
i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e conse­
q u e n t i a l c o n d i t i o n . 

"(B) I f a compensable i n j u r y combines w i t h a p r e e x ­
i s t i n g d i s e a s e o r c o n d i t i o n t o cause o r p r o l o n g d i s ­
a b i l i t y o r a need f o r t r e a t m e n t , t h e r e s u l t a n t c o n d i ­
t i o n i s compensable o n l y t o t h e e x t e n t t h e compensable 
i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f 
t h e d i s a b i l i t y o r need f o r t r e a t m e n t . " Oregon Laws 
1990, s e c t i o n 3. (Emphasis s u p p l i e d . ) 

We f i n d no a m b i g u i t i e s i n t h e s t a t u t e as a p p l i e d t o t h i s s i t u a t i o n . 
T h e r e f o r e , we c o n s t r u e i t a c c o r d i n g t o i t s p l a i n meaning. Perez v. S t a t e Farm 
M u t u a l I n s . Co., 289 Or 295 (19 8 0 ) . 

The 1990 amendment c l e a r l y c o n t e m p l a t e s a major c o n t r i b u t i n g cause s t a n ­
d a r d o f c o m p e n s a b i l i t y f o r consequences o f compensable i n j u r i e s o r wo r s e n i n g s o f 
p r e e x i s t i n g c o n d i t i o n s . A l t h o u g h t h e amendment l i m i t s an employer's l i a b i l i t y 
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f o r c o m p l i c a t i o n s t h a t a r i s e from an i n d u s t r i a l i n j u r y , i t does n o t a f f e c t t h e 
s t a n d a r d o f c o m p e n s a b i l i t y f o r t h e i n i t i a l i n d u s t r i a l i n j u r y . The language 
d e f i n i n g a compensable i n j u r y remains t h e same; o n l y t h e p r o o f r e q u i r e d f o r con­
s e q u e n t i a l c o n d i t i o n s and worsenings o f p r e e x i s t i n g c o n d i t i o n s has been amended 
t o a m a j o r c o n t r i b u t i n g s t a n d a r d . ^ 

I n t h i s case, c l a i m a n t i n j u r e d h i s hand i n an a l t e r c a t i o n w i t h h i s s u p e r ­
v i s o r . Because t h e r e i s n o t h i n g t o suggest t h a t h i s c l a i m f o r compensation 
i n v o l v e s a c o n s e q u e n t i a l c o n d i t i o n o r a w o r s e n i n g o f a p r e e x i s t i n g c o n d i t i o n , 
c l a i m a n t need o n l y p r o v e t h a t h i s work was a m a t e r i a l c o n t r i b u t i n g cause o f h i s 
d i s a b i l i t y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $700 i s a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s on r e v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y . I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case 
(as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e 
p r e s e n t e d , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 7, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $700, p a y a b l e by t h e i n s u r e r . 

1 A l t h o u g h r e s o r t i n g t o l e g i s l a t i v e h i s t o r y i s unnecessary as t h e s t a t u t e i s 
s u f f i c i e n t l y c l e a r on i t s f a c e as a p p l i e d h e r e , t h e l e g i s l a t i v e h i s t o r y o f t h e 
1990 amendments l e n d s no s u p p o r t t o t h e i n s u r e r ' s p o s i t i o n . As s t a t e d by J e r r y 
Keene, who t e s t i f i e d b e f o r e t h e S p e c i a l Committee on b e h a l f o f t h e A s s o c i a t i o n 
o f Workers'. Compensation Defense A t t o r n e y s : 

"[The amendment] does not change t h e s t a n d a r d o f cau­
s a t i o n f o r t h e i n i t i a l i n d u s t r i a l i n j u r y . That l a n ­
guage i s a r i s i n g o u t o f and i n t h e course o f employ­
ment, w h i c h t h e c o u r t s t r a n s l a t e as m a t e r i a l con­
t r i b u t i n g cause. * * * That i s n o t changed i n t h e 
b a s i c i n d u s t r i a l i n j u r y d e f i n i t i o n . " M i n u t e s , I n t e r i m 
S p e c i a l Committee on Workers' Compensation, May 3, 
1989, Tape 8, Side B a t 008. 



A p r i l 8, 1991 C i t e as 43 Van N a t t a 857 (1991) 857 

I n t h e M a t t e r o f t h e Compensation o f 
JEFFREY D. DENNIS, Claimant 

WCB Case Nos. 90-06053, 89-25879 & 90-05826 
ORDER ON REVIEW 

R i c k W. R o l l , Claimant Attorney-
Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

Aetna C a s u a l t y Company (Aetna) r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref­
e r e e Thye's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a low back c o n d i t i o n ; (2) assessed a p e n a l t y f o r an u n r e a s o n a b l e d e l a y 
i n a c c e p t i n g o r d e n y i n g t h a t c l a i m ; and (3) u p h e l d t h e r e s p o n s i b i l i t y d e n i a l o f 
t h e SAIF C o r p o r a t i o n , as i n s u r e r f o r H e l l i g s o C o n s t r u c t i o n , f o r c l a i m a n t ' s "new 
i n j u r y " o r o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e same c o n d i t i o n . C l a i m a n t c r o s s -
r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e Referee's o r d e r t h a t : (1) a s s i g n e d r e ­
s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n t o Aetna; (2) d e c l i n e d t o assess a 
p e n a l t y f o r Aetna's a l l e g e d l y unreasonable d e l a y i n payment o f i n t e r i m compensa­
t i o n f o r t h e p e r i o d from September 6, 1989 t h r o u g h September 26, 1989; and (3) 
d i d n o t o r d e r i n t e r i m compensation p a i d f o r t h e p e r i o d f r o m January 10, 1990 
t h r o u g h January 12, 1990. On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i ­
b i l i t y , i n t e r i m compensation and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g m o d i f i c a ­
t i o n and s u p p l e m e n t a t i o n . 

As a p r e l i m i n a r y m a t t e r , we note t h a t , a l t h o u g h t h e R e f e r e e assessed a 
p e n a l t y and r e l a t e d a t t o r n e y f e e f o r Aetna's unreasonable r e f u s a l t o pay i n t e r i m 
c ompensation f o r t h e p e r i o d from January 10, 1990 t h r o u g h January 12, 1990, he 
d i d n o t o r d e r t h e compensation p a i d . Claimant r e q u e s t s t h a t we o r d e r i n t e r i m 
c o m pensation p a i d f o r t h o s e t h r e e days. Inasmuch as t h e r e i s no argument t o t h e 
c o n t r a r y , we g r a n t c l a i m a n t ' s r e q u e s t . 

P e n a l t i e s f o r Aetna's u n t i m e l y payment o f i n t e r i m compensation and f o r unreason­
a b l e d e l a y i n acceptance o r d e n i a l 

A etna p a i d i n t e r i m compensation f o r t h e p e r i o d f r o m September 6, 1989 
t h r o u g h September 26, 1989 ( t h e September compensation) on January 3, 1990. (See 
Ex. 5A4). C l a i m a n t r a i s e d t h e i s s u e o f unreasonable d e l a y i n t h e payment o f t h e 
September compensation i n h i s r e q u e s t f o r h e a r i n g , b u t t h e R e f e r e e d i d n o t ad­
d r e s s i t . R a t h e r , he assessed a p e n a l t y o f 2 5 p e r c e n t o f t h e September compen­
s a t i o n f o r Aetna's unreasonable d e l a y i n acceptance o r d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . 

Aetna r e q u e s t e d r e v i e w o f t h e Referee's p e n a l t y assessment f o r i t s u n r e a ­
s o n a b l e d e l a y i n a c c e p t i n g o r d e n y i n g t h e c l a i m , c o n t e n d i n g t h a t , inasmuch as i t 
p a i d t h e September 1989 i n t e r i m compensation b e f o r e t h e January 12, 1990 d e n i a l , 
t h e r e were no "amounts t h e n due" upon whi c h t o base a p e n a l t y . 

When t h e i n i t i a l 60 days f o l l o w i n g n o t i c e o f t h e c l a i m had r u n , t h e i n ­
s u r e r was r e q u i r e d t o accept o r deny t h e a g g r a v a t i o n c l a i m , o r r i s k i m p o s i t i o n 
o f p e n a l t i e s and a t t o r n e y f e e s . ORS 656.262(8) & ( 1 0 ) . Because t h e d e n i a l d i d 
n o t i s s u e u n t i l January 12, 1990, l o n g a f t e r t h e November 26, 1989 d e a d l i n e , and 
t h e l a t e n e s s i s u n e x p l a i n e d , we conclude t h a t t h e i n s u r e r ' s n o n a c t i o n c o n s t i ­
t u t e d an u n r e a s o n a b l e d e l a y i n acceptance o r d e n i a l o f t h e c l a i m . 

Aetna c i t e s Wacker S i l t r o n i c v. S a t cher, 91 Or App 654 ( 1 9 8 8 ) , f o r t h e 
p r o p o s i t i o n t h a t o n l y amounts due on t h e d a t e o f t h e d e n i a l a r e "amounts t h e n 
due" f o r t h e purpose o f p e n a l t y assessment. We do n o t r e a d S a t c h e r t o have t h i s 
r e s t r i c t i v e e f f e c t . 
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I n S a t c h e r , t h e c o u r t addressed t h e q u e s t i o n o f whether p e n a l t i e s may be 
assessed n o t o n l y on amounts due a t t h e t i m e o f t h e d e n i a l , b u t a l s o on amounts 
due a t t h e t i m e o f t h e h e a r i n g . As between t h e s e two p e n a l t y bases, t h e c o u r t 
h e l d t h a t , i n t h e case o f a l a t e d e n i a l , o n l y t h e amounts due a t t h e t i m e o f t h e 
d e n i a l s u p p o r t a p e n a l t y . Moreover, t h e c o u r t s t a t e d : " I f employer i s s u e d a 
l a t e d e n i a l , b u t had p a i d i n t e r i m compensation u n t i l t h e n , t h e r e w o u l d be no 
'amounts t h e n due' on w h i c h t o base a p e n a l t y . " S a t c h e r , supra a t 658, emphasis 
added. Here, a l t h o u g h some compensation was p a i d , some was n o t . By o u r r e a d ­
i n g , S a t c h e r s u g g e s t s t h a t some compensation remained " t h e n due" i n t h e case 
b e f o r e us. 

Aetna's r e a d i n g o f Satcher i s a l s o u n p e r s u a s i v e because i t w o uld a l l o w an 
i n s u r e r t o e f f e c t i v e l y c u r e an unreasonable d e l a y by s i m p l y " p a y i n g up" t h e day 
b e f o r e t h e d e n i a l . Inasmuch as ORS 656.262 e x p r e s s l y p r o v i d e s f o r a p e n a l t y f o r 
u n r e a s o n a b l e d e l a y , we a r e u n w i l l i n g t o conclude t h a t i t a l s o p r o v i d e s f o r a 
c u r e a f t e r such a d e l a y . 

F i n a l l y , we have p r e v i o u s l y d e t e r m i n e d t h a t t h e d e l a y p e r i o d i s t h e " t h e n " 
w i t h r e g a r d t o t h e t e r m "amounts t h e n due." George V i o l e t t , 42 Van N a t t a 2647 
( 1 9 9 0 ) . To a r r i v e a t any o t h e r r e s u l t would r e n d e r t h e p e n a l t y p r o v i s i o n 
u t t e r l y t o o t h l e s s . H a r o l d A. L e s t e r , 37 Van N a t t a 745, 747 ( 1 9 8 5 ) . 

For t h e above reasons, we conclude t h a t t h e p e n a l t y b a s i s f o r an u n t i m e l y 
d e n i a l i n c l u d e s t h a t compensation which was due b u t u n p a i d d u r i n g t h e d e l a y 
p e r i o d , i . e . , between t h e d a t e when t h e d e n i a l became u n t i m e l y ( t h e 6 1 s t day 
a f t e r n o t i c e o f t h e c l a i m ) and t h e d e n i a l d a t e . I n t h e case b e f o r e us, t h e 
September compensation was due d u r i n g t h e d e l a y p e r i o d , and t h u s , i t i s an 
amount " t h e n due" f o r p e n a l t y purposes. T h e r e f o r e , we c o n c l u d e t h a t t h e R e f e r e e 
p r o p e r l y assessed a p e n a l t y on t h i s b a s i s . 

On r e v i e w , c l a i m a n t a l s o contends t h a t he i s e n t i t l e d t o a p e n a l t y f o r 
Aetna's l a t e payment o f t h e September compensation. As we have n o t e d , t h e 
R e f e r e e d i d n o t address t h i s i s s u e . 

I t i s u n d i s p u t e d t h a t t h e September compensation was n o t p a i d u n t i l 
J a nuary 3, 1990. Inasmuch as t h e September compensation was due 14 days a f t e r 
Aetna r e c e i v e d n o t i c e o f c l a i m a n t ' s i n a b i l i t y t o work due t o h i s worsened 
c o n d i t i o n , i t s payment was l a t e . See former ORS 6 5 6 . 2 6 2 ( 4 ) ; f o r m e r ORS 
6 5 6 . 2 7 3 ( 6 ) ; f o r m e r OAR 436-60-150(3). Inasmuch as t h e l a t e n e s s i s u n e x p l a i n e d , 
we c o n c l u d e t h a t i t was u n r e a s o n a b l e . However, no a d d i t i o n a l p e n a l t y i s a l l o w e d 
because t h e maximum 25 p e r c e n t p e n a l t y has a l r e a d y been assessed on t h e o n l y 
compensation due. See Kim L. Haragan, 42 Van N a t t a 311, 313 ( 1 9 9 0 ) ; Rob Cohen, 
39 Van N a t t a 649, 652 ( 1 9 8 7 ) . 

However, c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a r e a s o n a b l e assessed a t t o r n e y 
f e e , w h e t h e r o r n o t t h e r e a r e "amounts t h e n due" so l o n g as t h e r e i s 
" u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation under ORS 656.382. 
L l o y d L. C r i p e , 41 Van N a t t a 1774 ( 1 9 9 1 ) . I n t h i s case, we c o n c l u d e t h a t b o t h 
t h e f a i l u r e t o pay t h e September compensation and t h e u n t i m e l y d e n i a l were i n ­
s t a n c e s o f such u n r e a s o n a b l e r e s i s t a n c e . However, a f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we c o n c l u d e t h a t 
t h e R e f e r e e ' s assessed f e e o f $500 a d e q u a t e l y compensated c l a i m a n t ' s c o u n s e l f o r 
h i s e f f o r t s on b o t h i s s u e s . T h e r e f o r e , no a d d i t i o n a l f e e w i l l be assessed. 

C l a i m a n t ' s a t t o r n e y i s a l s o e n t i t l e d t o a r e a s o n a b l e assessed f e e f o r h i s 
s e r v i c e s on r e v i e w , p a y a b l e by Aetna. ORS 656.382(2); Cigna I n s u r a n c e Co. v. 
C r a w f o r d , 104 Or App 329 ( 1 9 9 0 ) . Having c o n s i d e r e d t h e abovementioned f a c t o r s , 
we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w con­
c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y o f t h e a g g r a v a t i o n c l a i m r a i s e d by Aetna i s 
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$300. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case on r e v i e w and t h e v a l u e o f t h e b e n e f i t s e cured f o r c l a i m a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 1, 1990 i s a f f i r m e d i n p a r t and m o d i f i e d i n 
p a r t . 

A p r i l 8, 1991 C i t e as 43 Van N a t t a 859 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
TODD E. EARNEST, Claimant 
WCB Case No. Cl-00346 

ORDER ON RECONSIDERATION APPROVING CLAIM DISPOSITION AGREEMENT 
Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

On F e b r u a r y 14, 1991, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t agree­
ment, i n c o n s i d e r a t i o n o f t h e payment o f $20,000 by SAIF C o r p o r a t i o n , c l a i m a n t 
agreed t o f u l l y r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . However, by o r d e r d a t e d 
F e b r u a r y 26, 1991, t h e Board s e t a s i d e t h e proposed agreement on t h e grounds 
t h a t t h e agreement f a i l e d t o p r o v i d e a t t h e c o n c l u s i o n o f t h e agreement, a 
p r o m i n e n t o r b o l d f a c e o r d e r paragraph i n accordance w i t h OAR 4 3 8 - 0 9 - 0 2 0 { 1 ) ( c ) . 

On March 8, 1991, t h e Board amended OAR 438-09-020 (WCB Admin. Order 1 -
1991) t o a l l o w p a r t i e s t o submit r e q u i r e d i n f o r m a t i o n t h a t had been o m i t t e d from 
t h e i n i t i a l agreement, p r o v i d e d no o r d e r has i s s u e d s e t t i n g a s i d e t h e agreement. 
See OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) ( a ) . Second, t h e Board p r o m u l g a t e d OAR 438-09-035 
(WCB Admin. Order 1-1991) t o a l l o w f o r motions f o r r e c o n s i d e r a t i o n o f o r d e r s , 
p r o v i d e d t h e m o t i o n i s f i l e d w i t h i n 10 days o f t h e d a t e o f m a i l i n g o f t h e o r d e r . 

Here, however, t h e Board r e c e i v e d t h e proposed Addendum on March 6, 1991, 
p r i o r t o t h e enactment o f t h e new r u l e s . As such, we f i n d t h e a f o r e m e n t i o n e d 
r e c e n t changes t o t h e r u l e s are n o t a p p l i c a b l e t o t h e m o t i o n b e f o r e us now. 
T h e r e f o r e , we c o n s t r u e t h e p a r t i e s ' l e t t e r o f March 5, 1991 as a m o t i o n f o r 
r e c o n s i d e r a t i o n . 

On r e c o n s i d e r a t i o n we n o t e t h a t t h e p a r t i e s e x e c u t e d t h e agreement i n 
December 1990, b u t f o r u n s t a t e d reasons d i d n o t f i l e t h e agreement w i t h t h e 
Board u n t i l F e b r u a r y 14, 1991. T h e r e f o r e , we f i n d t h a t t h e agreement was en­
t e r e d i n t o p r i o r t o t h e a d o p t i o n o f t h e c u r r e n t v e r s i o n o f OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( c ) . 
Thus, when t h e p a r t i e s executed t h e agreement t h e r e was no r e q u i r e m e n t t o i n ­
c l u d e t h e now r e q u i r e d o r d e r c l a u s e . Under t h e s e c i r c u m s t a n c e s , t h e p a r t i e s ' 
r e q u e s t f o r r e c o n s i d e r a t i o n o f t h e Board's o r d e r i s g r a n t e d . 

, The Board f i n d s t h a t t h e terms o f t h e agreement a r e i n accordance w i t h a l l 
s t a t u t o r y and a d m i n i s t r a t i v e p r e r e q u i s i t e s . On r e c o n s i d e r a t i o n , as m o d i f i e d 
h e r e i n , t h e p a r t i e s ' c l a i m d i s p o s i t i o n agreement i s approved, hereby f u l l y and 
f i n a l l y r e s o l v i n g t h i s m a t t e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
PHILIP S. HOLDREN, Claimant 

WCB Case No. 90-01593 
ORDER ON REVIEW 

S t e b b i n s & C o f f e y , Claimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r t h a t i n c r e a s e d h i s 
u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 33 p e r c e n t 
(105.6 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 35 p e r c e n t (112 d e g r e e s ) . 
On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o 35 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y under t h e s t a n d a r d s . We a p p l y t h e " s t a n d a r d s " i n e f f e c t on 
October 2, 1989, t h e d a t e o f t h e D e t e r m i n a t i o n Order. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 40 y e a r s i s 1. Former OAR 
436 - 3 5 - 2 9 0 ( 4 ) . 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s h i g h s c h o o l e d u c a t i o n i s ' 0 . Former 
OAR 436 - 3 5 - 3 0 0 ( a ) . 

C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f h e a r i n g 
was 7 as a mechanic (DOT 625.281-014). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
s k i l l s i s 1. Former OAR 436-35-300(4). 

The .Referee c o n c l u d e d t h a t c l a i m a n t d i d n o t have competence i n a s p e c i f i c 
v o c a t i o n a l p u r s u i t . On r e v i e w , t h e i n s u r e r argues t h a t , because c l a i m a n t has 
owned and o p e r a t e d h i s own bu s i n e s s f o r over two y e a r s , he has d e m o n s t r a t e d com­
pet e n c e i n a s p e c i f i c v o c a t i o n a l p u r s u i t . We agree. Competence i n a " s p e c i f i c 
v o c a t i o n a l p u r s u i t " under former OAR 436-35-300(5) means t h e a c q u i s i t i o n o f 
t r a i n i n g on o r o f f - t h e - j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y 
L. McDouqal, 42 Van N a t t a 1544 (19 9 0 ) . 

I n t h e p r e s e n t case, we agree t h a t c l a i m a n t ' s p o s i t i o n as lead-man i n t h e 
employer's r e p a i r shop, i n a d d i t i o n t o h i s two ye a r s o f e x p e r i e n c e as a b u s i n e s s 
owner, d e m o n s t r a t e t h a t he has a c q u i r e d s u f f i c i e n t e x p e r i e n c e and t r a i n i n g t o 
p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g 
v a l u e i s 0. Former OAR 436-35-300(5). 

B e f o r e h i s i n j u r y c l a i m a n t performed work i n t h e medium c a t e g o r y . The 
p a r t i e s agree t h a t , f o l l o w i n g h i s i n j u r y , c l a i m a n t r e t u r n e d t o work i n t h e 
s e d e n t a r y t o l i g h t c a t e g o r y . We conclude t h a t , because c l a i m a n t p r e v i o u s l y 
worked i n t h e medium c a t e g o r y and r e t u r n e d t o m o d i f i e d work r e q u i r i n g a seden­
t a r y t o l i g h t p h y s i c a l c a p a c i t y , t h e Referee p r o p e r l y a s s i g n e d an a d a p t a b i l i t y 
v a l u e o f 2.5. Former OAR 436-35-310(3). 

The R e f e r e e f o u n d t h a t c l a i m a n t was e n t i t l e d t o a t o t a l i m p a i r m e n t r a t i n g 
o f 27. I n r e g a r d t o t h e v a l u e a s s i g n e d t o im p a i r m e n t , c l a i m a n t d i s a g r e e s o n l y 
w i t h t h a t p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o award a v a l u e o f 5 
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p e r c e n t f o r h i s c h r o n i c low back c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f an 
un s c h e d u l e d body p a r t . See former OAR 436-35-320(4). 

C l a i m a n t t e s t i f i e d t h a t he i s unable t o bend a t t h e w a i s t t o p i c k up 
o b j e c t s . We a r e un a b l e t o f i n d e v i d e n c e , however, t h a t c l a i m a n t has l i m i t a t i o n s 
on r e p e t i t i v e b e n d i n g as opposed t o t h e l i m i t s c o n s i d e r e d i n t h e range o f low 
back m o t i o n v a l u e s . We, t h e r e f o r e , agree w i t h t h e Referee t h a t c l a i m a n t has n o t 
e s t a b l i s h e d e n t i t l e m e n t t o a v a l u e f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e 
use. 

The i n s u r e r argues t h a t t h e Referee s h o u l d n o t have r e l i e d on t h e range o f 
m o t i o n f i n d i n g s i n t h e May 1989 exam, as t h e r e was no o r t h o p e d i c o r n e u r o l o g i c a l 
b a s i s f o r c l a i m a n t ' s r e s t r i c t e d m o t i o n . The i n s u r e r a l s o a s s e r t s t h a t t h e Ref­
e r e e i n c o r r e c t l y a s s i g n e d a v a l u e o f 4 p e r c e n t t o derangements a t L2-3 and L3-4, 
as " p a r t i a l d e s i c c a t i o n o f t h e d i s c s " i s n o t e q u i v a l e n t t o a l e s i o n o f t h e d i s c 
o r an u n o p e r a t e d b u l g e . We d i s a g r e e w i t h t h e i n s u r e r ' s c o n t e n t i o n s i n r e g a r d t o 
t h e i m p a i r m e n t and we conclu d e t h a t t h e Referee p r o p e r l y a s s i g n e d v a l u e s f o r 
range o f m o t i o n and f o r c l a i m a n t ' s d i s c derangements. 

For reduced t h o r a c o l u m b a r f l e x i o n ( f r o m 90 degrees t o 10 d e g r e e s ) , c l a i m ­
a n t i s e n t i t l e d t o an impairment v a l u e o f 8 p e r c e n t . Former OAR 436-35-360(6). 
For r e d u c e d t h o r a c o l u m b a r e x t e n s i o n ( f r o m 30 degrees t o 0 ) , c l a i m a n t i s e n t i t l e d 
t o an i m p a i r m e n t v a l u e o f 3 p e r c e n t . Former OAR 436-35-360(7). For l o s s o f 
r i g h t and l e f t f l e x i o n ( f r o m 30 degrees t o 13 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o 
an i m p a i r m e n t v a l u e o f 3.4 p e r c e n t f o r each s i d e . Former OAR 436-35-360(8). 
For l o s s o f r i g h t and l e f t r o t a t i o n ( f r o m 30 degrees t o 20 d e g r e e s ) , c l a i m a n t i s 
e n t i t l e d t o an impairment v a l u e o f 2 p e r c e n t f o r each s i d e . Former OAR 436-35-
3 6 0 ( 9 ) . For a t o t a l r a t i n g o f t h e t h o r a c o l u m b a r a r e a , t h e v a l u e s f o r l o s s o f 
m o t i o n a r e added. Former OAR 436-35-360(10). They t o t a l 21.8 p e r c e n t . 

I n a d d i t i o n t o reduced s p i n a l m o t i o n , f o r h i s u n o p e r a t e d d i s c b u l g e a t L.5-
S l , c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 4 p e r c e n t . Former OAR 436-
3 5 - 3 5 0 ( 2 ) . For d i s c derangements a t t h e L2-3 and L3-4 l e v e l s , c l a i m a n t i s e n t i ­
t l e d t o a v a l u e o f 4 p e r c e n t each. Former OAR 436-35-350(2). C l a i m a n t ' s gen­
e r a l s p i n a l f i n d i n g s a r e combined f o r a t o t a l o f 11.5 p e r c e n t . Roger F. Slade, 
43 Van N a t t a 631 ( 1 9 9 1 ) . 

The i m p a i r m e n t v a l u e s f o r c l a i m a n t ' s l o s t range o f m o t i o n (21.8) and gen­
e r a l s p i n a l f i n d i n g s (11.5) a r e combined t o o b t a i n a s i n g l e i m p a i r m e n t v a l u e f o r 
t h e s p i n e . Former OAR 436-35-360(11). Here, 21.8 p e r c e n t and 11.5 p e r c e n t com­
b i n e t o a v a l u e o f 30.8 p e r c e n t . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m ­
a n t ' s age v a l u e ( 1 ) , i s added t o h i s e d u c a t i o n v a l u e ( 1 ) , t h e sum i s 2. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e ( 2 . 5 ) , t h e p r o d u c t i s 
5. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e ( 3 0 . 8 ) , t h e r e s u l t 
i s 3 5 i 8 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . That d i s a b i l i t y 
f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former OAR 436-35-
2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 36 
p e r c e n t . 

ORDER 

The Refer e e ' s o r d e r d a t e d June 15, 1990 i s m o d i f i e d . I n a d d i t i o n t o t h e 
Ref e r e e ' s i n c r e a s e d award o f unscheduled permanent d i s a b i l i t y , c l a i m a n t i s 
awarded 1 p e r c e n t (3.2 degrees) unscheduled permanent d i s a b i l i t y , f o r a t o t a l 
award o f 36 p e r c e n t (115.2 d e g r e e s ) . C l a i m a n t ' s c o u n s e l i s awarded 25 p e r c e n t 
o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e d i r e c t l y t o c l a i m ­
a n t ' s c o u n s e l by t h e i n s u r e r . However, t h e t o t a l a t t o r n e y f e e awarded by t h e 
Re f e r e e and Board o r d e r s s h a l l n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
ANNA L. HUSTON, Claimant 
WCB Case No. 88-21647 

ORDER ON REVIEW 
H o l l a n d e r , e t a l . , C l aimant A t t o r n e y s 

Rudolph B. H a r r i s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee B e n n e t t ' s o r d e r w h i c h 
d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y . The SAIF C o r p o r a t i o n c r o s s -
r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h a l l o w e d t h e admis­
s i o n o f E x h i b i t 48 a f t e r t h e r e c o r d was i n i t i a l l y c l o s e d . On r e v i e w , t h e i s s u e s 
a r e a d m i s s i o n o f e v i d e n c e and permanent t o t a l d i s a b i l i t y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

E v i d e n t i a r y I s s u e 

OAR 438-07-025(1) a l l o w s a Referee d i s c r e t i o n t o reopen t h e r e c o r d f o r 
c o n s i d e r a t i o n o f new m a t e r i a l e v i d e n c e . OAR 438-07-025(2) p r o v i d e s t h a t a p a r t y 
moving f o r r e c o n s i d e r a t i o n must p r o v i d e an e x p l a n a t i o n why such new e v i d e n c e 
c o u l d n o t have r e a s o n a b l y been d i s c o v e r e d and produced a t t h e h e a r i n g . 

On Oct o b e r 13, 1989, a f t e r c l o s i n g arguments had been r e c e i v e d , c l a i m a n t 
r e q u e s t e d t h a t t h e r e c o r d be reopened f o r sub m i s s i o n o f E x h i b i t 48, " D i r e c t o r ' s 
Review and Order" i s s u e d on October 9, 1989, r e g a r d i n g c l a i m a n t ' s e l i g i b i l i t y 
f o r v o c a t i o n a l a s s i s t a n c e . A r e v i e w by t h e D i r e c t o r had been r e q u e s t e d by 
c l a i m a n t on May 12, 1989. (Ex. 4 8 ) . I n her r e q u e s t t o reopen t h e r e c o r d , 
c l a i m a n t e x p l a i n e d t h a t t h e D i r e c t o r ' s Review and Order had been i s s u e d j u s t 
f o u r days e a r l i e r and t h a t she c o u l d n o t have a c q u i r e d t h e e v i d e n c e sooner. 
SAIF d i d n o t r e q u e s t an o p p o r t u n i t y t o r e b u t E x h i b i t 48. 

We c o n c l u d e t h a t E x h i b i t 48 i s m a t e r i a l e v i d e n c e and t h a t c l a i m a n t ade­
q u a t e l y d e m o n s t r a t e d t h a t she c o u l d n o t have r e a s o n a b l y d i s c o v e r e d and produced 
t h e D i r e c t o r ' s Review and Order a t t h e h e a r i n g . A c c o r d i n g l y , we c o n c l u d e t h a t 
t h e R e f e r e e p r o p e r l y a c t e d w i t h i n h i s d i s c r e t i o n t o reopen t h e r e c o r d f o r sub­
m i s s i o n o f E x h i b i t 48. 

Permanent T o t a l D i s a b i l i t y 

We adopt t h e Referee's " O p i n i o n " w i t h r e s p e c t t o t h e i s s u e o f whe t h e r 
c l a i m a n t i s p e r m a n e n t l y t o t a l l y d i s a b l e d . C l a i m a n t has n o t c a r r i e d h e r bu r d e n 
t o p r o v e t h a t she i s p e r m a n e n t l y t o t a l l y d i s a b l e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 2, 1989 i s a f f i r m e d . 



A p r i l 8, 1991 C i t e as 43 Van N a t t a 863 (1991) 863 

I n t h e M a t t e r o f t h e Compensation o f 
LYLE A. McMANUS, Claimant 
WCB Case No. 90-09537 

ORDER ON REVIEW 
W. D a n i e l Bates, J r . , C l a i m a n t A t t o r n e y 

D a r r e l l E. Bewley, Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r t h a t s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m . Contending t h a t t h e Referee 
e r r e d i n d e c l i n i n g t o admit i n t o evidence E x h i b i t 14 wh i c h was o f f e r e d f o r t h e 
purpose o f impeaching c l a i m a n t ' s c r e d i b i l i t y , t h e i n s u r e r seeks r e v e r s a l o f t h e 
Re f e r e e ' s o r d e r and a new h e a r i n g . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

R e f e r e e s a r e n o t bound by common law o r s t a t u t o r y r u l e s o f e v i d e n c e o r by 
t e c h n i c a l o r f o r m a l r u l e s o f pro c e d u r e , and may conduct t h e h e a r i n g i n any man­
ner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . ORS 65 6 . 2 8 3 ( 7 ) ; W i l l i a m G. M a t t i s o n , 
41 Van N a t t a 2331 ( 1 9 8 9 ) . Referees have broad d i s c r e t i o n when r e n d e r i n g p r o c e ­
d u r a l and e v i d e n t i a r y r u l i n g s . Jackson P. S h u l l , 42 Van N a t t a 1206 ( 1 9 9 0 ) . 

Here, t h e i n s u r e r contends t h a t t h e Referee e r r e d i n e x c l u d i n g E x h i b i t 14, 
wh i c h was a t y p e d s t a t e m e n t p r e p a r e d by t h e employer's bookkeeper t h a t had been 
p l a c e d i n t h e employer's p e r s o n n e l f i l e . The unsworn s t a t e m e n t , w h i c h was p r e ­
p a r e d some s i x months b e f o r e t h e h e a r i n g , was s i g n e d by a Mr. Jensen. The 
s t a t e m e n t d e c l a r e d t h a t c l a i m a n t had t o l d Mr. Jensen t h a t c l a i m a n t had i n j u r e d 
h i s back " o f f t h e j o b . " Mr. Jensen was n e i t h e r subpoenaed as a w i t n e s s n or 
appeared p e r s o n a l l y t o t e s t i f y a t t h e h e a r i n g . 

Reasoning t h a t t h e sta t e m e n t was n o t a document k e p t i n t h e co u r s e o f r e g ­
u l a r l y c o n d u c t e d b u s i n e s s a c t i v i t i e s f o r t h e employer and t h a t t h e s i g n a t o r o f 
t h a t unsworn s t a t e m e n t was u n a v a i l a b l e f o r c r o s s - e x a m i n a t i o n , t h e Referee found 
t h a t i n t h e i n t e r e s t s o f s u b s t a n t i a l j u s t i c e t h e e x h i b i t s h o u l d be e x c l u d e d from 
t h e r e c o r d . ( T r . 143 - 147). C o n s i d e r i n g t h e c i r c u m s t a n c e s d e s c r i b e d above, we 
co n c l u d e t h a t t h e Referee d i d n o t abuse her d i s c r e t i o n i n e x c l u d i n g t h e e x h i b i t . 
I n any e v e n t , even i f t h e e x c l u d e d e x h i b i t had been a d m i t t e d i n t o e v i d e n c e , we 
wo u l d a c c o r d i t l i t t l e w e i g h t s i n c e t h e d e c l a r a n t was u n a v a i l a b l e f o r c r o s s -
e x a m i n a t i o n . 

ORDER 

The Refer e e ' s o r d e r d a t e d November 26, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $600, t o be p a i d by t h e i n s u r e r . 

A p r i l 9, 1991 C i t e as 43 Van N a t t a 863 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD M. HUGHES, Claimant 
Own Mo t i o n No. 90-0584M 

OWN MOTION ORDER ON RECONSIDERATION 
Douglas Hess, Claimant A t t o r n e y 

By Own M o t i o n Order A p r i l 4, 1991, t h e Board reopened c l a i m a n t ' s c l a i m f o r 
t h e payment o f te m p o r a r y d i s a b i l i t y b e n e f i t s . By l e t t e r d a t e d A p r i l 3, 1991, 
c l a i m a n t r e q u e s t s t h e assessment o f p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r t h e 
c a r r i e r ' s a l l e g e d l y unreasonable d e l a y i n p r o c e s s i n g h i s c l a i m f o r m e d i c a l 
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s e r v i c e s and h i s c l a i m f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s . Because t h e Board d i d 
n o t r e c e i v e c l a i m a n t ' s l e t t e r u n t i l A p r i l 5, 1991, t h e day a f t e r i s s u a n c e o f t h e 
Own M o t i o n O rder, t h e l e t t e r i s viewed as.a r e q u e s t f o r r e c o n s i d e r a t i o n o f t h e 
A p r i l 4, 1991, o r d e r . A d d i t i o n a l l y , c l a i m a n t seeks Board a u t h o r i z a t i o n o f an 
approved f e e f o r h i s a t t o r n e y ' s e f f o r t s which c u l m i n a t e d i n t h e Board's r e o p e n ­
i n g o f h i s c l a i m . 

We b e g i n w i t h c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . 
C l a i m a n t has a l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s f o r h i s compensable i n j u r y . 
See ORS 656.245. T h e r e f o r e , we l a c k own m o t i o n j u r i s d i c t i o n o f h i s c l a i m s f o r 
m e d i c a l s e r v i c e s . See M a r q a r e t t e I . S c h a f f e r - W r i q h t , 39 Van N a t t a 1113, 1115 
( 1 9 8 7 ) . Inasmuch as we l a c k j u r i s d i c t i o n t o r e v i e w h i s m e d i c a l s e r v i c e s c l a i m s , 
we l i k e w i s e l a c k own m o t i o n j u r i s d i c t i o n t o r e v i e w c l a i m a n t ' s r e q u e s t f o r p e n a l ­
t i e s and a t t o r n e y f e e s r e l a t i n g t o t h e p r o c e s s i n g o f t h o s e c l a i m s . Those i s s u e s 
s h o u l d i n s t e a d be d i r e c t e d t o t h e Hearings D i v i s i o n . See ORS 6 5 6 . 3 1 9 ( 1 ) . 

On t h e o t h e r hand, because c l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d , we 
have own m o t i o n j u r i s d i c t i o n o f h i s c l a i m f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s . 
See ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) ; M i l t e n b e r q e r v. Howard's Plumbing. 93 Or App 475 ( 1 9 8 8 ) ; 
Robin S. Masse, 42 Van N a t t a 1832 ( 1 9 9 0 ) ; Derek O l i v e r , 42 Van N a t t a 1792 
( 1 9 9 0 ) . T h e r e f o r e , t h e assessment o f a p e n a l t y and a t t o r n e y f e e f o r t h e c a r ­
r i e r ' s a l l e g e d l y u n r e a s o n a b l e p r o c e s s i n g o f h i s c l a i m f o r t e m p o r a r y d i s a b i l i t y 
b e n e f i t s i s w i t h i n our own m o t i o n j u r i s d i c t i o n . 

The r e c o r d shows t h a t t h e c a r r i e r f i r s t r e c e i v e d c l a i m a n t ' s c l a i m f o r r e ­
o p e n i n g on October 12, 1990. At t h a t t i m e , t h e c a r r i e r was r e q u i r e d t o s u b m i t 
t o t h e Board i t s recommendation c o n c e r n i n g t h a t c l a i m w i t h i n 90 days a f t e r r e ­
c e i p t o f t h e c l a i m . See OAR 438-12-025(2). However, t h e c a r r i e r d i d n o t s u b m i t 
i t s own m o t i o n recommendation t o t h e Board u n t i l March 28, 1991, more t h a n two 
months l a t e , and has n o t o f f e r e d a r e a s o n a b l e e x p l a n a t i o n f o r t h a t d e l a y . 
T h e r e f o r e , we f i n d t h e c a r r i e r u n reasonably d e l a y e d t h e payment o f compensation. 

N e v e r t h e l e s s , a p e n a l t y may n o t be assessed u n l e s s t h e r e a r e amounts o f 
compensation " t h e n due" upon whi c h t o base t h e p e n a l t y . See ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) ; 
Wacker S i l t r o n i c C o r p o r a t i o n v. S a t c h e r , 91 Or App 654, 658 ( 1 9 8 8 ) ; F r e d e r i c k D. 
O x f o r d , 42 Van N a t t a 476 ( 1 9 9 0 ) . Because c l a i m a n t ' s c l a i m i s i n own m o t i o n 
s t a t u s , he was n o t e n t i t l e d t o t h e payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s 
u n t i l we reopened h i s c l a i m f o r b e n e f i t s on A p r i l 4, 1991. See Rose M. Reese, 
43 Van N a t t a 852 ( 1 9 9 1 ) ; S t a n l e y R. L i b e l , 42 Van N a t t a 2576 ( 1 9 9 0 ) . Because no 
b e n e f i t s were due and owing a t t h e t i m e o f t h e c a r r i e r ' s u n r e a s o n a b l e d e l a y , a 
p e n a l t y may n o t be assessed under ORS 6 5 6 . 2 6 2 ( 1 0 ( a ) . See Rose M. Reese, s u p r a . 

On t h e o t h e r hand, even i n t h e absence o f any amounts o f compensation 
" t h e n due," a p e n a l t y - r e l a t e d a t t o r n e y f e e may be assessed under ORS 656.382(1) 
i f t h e c a r r i e r u n r e a s o n a b l e r e s i s t s t h e payment o f compensation. See E l l i s v. 
M c C a l l I n s u l a t i o n , 308 Or 74, 78 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1774 
( 1 9 8 9 ) . The c a r r i e r ' s d e l a y i n s u b m i t t i n g i t s recommendation u l t i m a t e l y d e l a y e d 
t h e i s s u a n c e o f t h e Board's o r d e r r e o p e n i n g c l a i m a n t ' s c l a i m . That amounts t o 
an u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. A c c o r d i n g l y , we 
assess a p e n a l t y - r e l a t e d a t t o r n e y f e e o f $200 p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 1 ) . 

F i n a l l y , we agree t h a t c l a i m a n t ' s a t t o r n e y s h o u l d be a l l o w e d an approved 
f e e f o r h i s e f f o r t s i n o b t a i n i n g i n c r e a s e d d i s a b i l i t y compensation f o r c l a i m a n t . 
A f t e r r e v i e w i n g t h e a t t o r n e y r e t a i n e r agreement and t h e f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 4 ) , we approve a r e a s o n a b l e a t t o r n e y f e e e q u a l t o 25 p e r c e n t o f t h e 
a d d i t i o n a l compensation awarded by t h e Board's A p r i l 4, 1991, o r d e r , n o t t o 
exceed $300. 

Our A p r i l 4, 1991, o r d e r i s abated and w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our A p r i l 4, 1991, o r d e r i n i t s 
e n t i r e t y . The p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and appea l r u n f r o m t h e d a t e 
o f t h i s o r d e r . 

I T IS SO ORDERED. 



A p r i l 9, 1991 C i t e as 43 Van N a t t a 865 (1991) 865 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD B. KARSTETTER, Claimant 

Own Mo t i o n No. 66-0229M 
OWN MOTION ORDER 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r medi­
c a l b e n e f i t s r e l a t i n g t o h i s J u l y 26, 1928, i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF recommends t h a t c l a i m a n t ' s c l a i m be r e ­
opened t o p r o v i d e m e d i c a t i o n . However, SAIF does n o t recommend payment o f 
t r a v e l expenses t o t a l l i n g $2.64 f o r t r a v e l t o and fro m t h e pharmacy t o o b t a i n 
m e d i c a t i o n . 

For c o n d i t i o n s r e s u l t i n g from a compensable i n j u r y o c c u r r i n g b e f o r e Jan­
u a r y 1 , 1966, t h e Board may a u t h o r i z e t h e payment o f m e d i c a l b e n e f i t s . ORS 
6 5 6 . 2 7 8 ( 1 ) ( b ) . Here, we f i n d t h a t t h e m e d i c a t i o n i s r e a s o n a b l e and necessary 
and r e q u i r e d t o m a i n t a i n c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s f o r t h e compens­
a b l e i n j u r y . We co n c l u d e , t h e r e f o r e , t h a t c l a i m a n t ' s c l a i m s h o u l d be reopened 
t o p r o v i d e t h o s e m e d i c a l s e r v i c e s . See OAR 4 3 8 - 1 2 - 0 3 7 ( 1 ) ( c ) . A c c o r d i n g l y , 
c l a i m a n t ' s c l a i m i s reopened f o r t h e p r o v i s i o n o f m e d i c a t i o n i n an amount n o t t o 
exceed $102.63. 

The above a u t h o r i z a t i o n does n o t i n c l u d e reimbursement t o c l a i m a n t f o r 
t r a v e l expenses t o and fro m a l o c a l pharmacy t o o b t a i n m e d i c a t i o n f o r h i s i n ­
j u r y . The Board may a u t h o r i z e reimbursement f o r t r a v e l expenses i n c u r r e d i n t h e 
t r e a t m e n t o f t h e compensable i n j u r y . G e n e r a l l y , t h e Board a u t h o r i z e s r e i m b u r s e ­
ment f o r t r a v e l expenses i n c u r r e d i n t r e a t i n g w i t h m e d i c a l p r o v i d e r s such as 
d o c t o r s , c l i n i c s and t h e r a p i s t s . Here, however, c l a i m a n t seeks reimbursement 
f o r t r a v e l expenses t o and from a pharmacy l o c a t e d i n t h e same town i n whic h 
c l a i m a n t r e s i d e s . We d e c l i n e t o a u t h o r i z e reimbursement f o r such expenses. 
A c c o r d i n g l y , we deny a u t h o r i z a t i o n o f reimbursement f o r t r a v e l expenses i n t h e 
amount o f $2.64. Reimbursement from t h e Reopened Claims Reserve i s a u t h o r i z e d 
t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. By t h i s 
o r d e r , t h e c l a i m i s a g a i n c l o s e d . 

I T IS SO ORDERED. 

A p r i l 9, 1991 C i t e as 43 Van N a t t a 865 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN P. ROCHE, Claimant 

WCB Case Nos. 89-22635 & 89-20801 
ORDER ON REVIEW 

G a r l o c k , e t a l . , C l a i m a n t A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s .review o f t h o s e p o r t i o n s o f Referee McCullough's o r d e r 
t h a t : ( 1 ) u p h e l d CNA I n s u r a n c e Companies' d e n i a l o f t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r a l e f t s h o u l d e r and neck c o n d i t i o n , and r e ­
s p o n s i b i l i t y f o r c l a i m a n t ' s "new i n j u r y " c l a i m f o r a l e f t elbow c o n d i t i o n subse­
quent t o May 15, 1989, (2) u p h e l d L i b e r t y Northwest I n s u r a n c e Company's 
( L i b e r t y ) d e n i a l o f c o m p e n s a b i l i t y o f an a g g r a v a t i o n c l a i m f o r c l a i m a n t ' s l e f t 
shoul-der and neck; (3) a f f i r m e d a D e t e r m i n a t i o n Order, i s s u e d on Oct o b e r 4, 1989 
aw a r d i n g no sc h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r t h e l e f t elbow; and (4) 
u p h e l d L i b e r t y ' s d e n i a l o f c l a i m a n t ' s acupuncture t r e a t m e n t i n September and 
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O ctober 1989.- The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , prema­
t u r e c l o s u r e , e x t e n t o f scheduled permanent p a r t i a l d i s a b i l i t y , and m e d i c a l 
s e r v i c e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment. The R e f e r e e , i n h i s c o n c l u s i o n s on r e s p o n s i b i l i t y f o r t h e elbow con­
d i t i o n , s t a t e s t h a t once t h e q u e s t i o n o f c o m p e n s a b i l i t y has been d e c i d e d ad­
v e r s e t o t h e second employer, t h e second e m p l o y e r / i n s u r e r has t h e b u r d e n o f 
p r o v i n g t h a t t h e second i n j u r y d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s 
worsened d i s a b i l i t y , c i t i n g L i n d a L. Wise, 42 Van N a t t a 115 ( 1 9 9 0 ) . S i n c e t h e 
Re f e r e e i s s u e d h i s o r d e r , t h e Court o f Appeals has addressed t h i s i s s u e i n 
Stevens Equipment Company v. American F a b r i c a t o r s , 106 Or App 354 ( 1 9 9 1 ) , and 
Delta/McLean T r u c k i n g v. Wvncoop, 106 Or App 319 (1 9 9 1 ) . There t h e c o u r t h e l d 
t h a t t h e l a s t employer a g a i n s t whom t h e c l a i m a n t s had an ac c e p t e d c l a i m i s 
p r e s u m p t i v e l y r e s p o n s i b l e , and has t h e burden o f e s t a b l i s h i n g t h a t t h e c l a i m ­
a n t s ' subsequent employment i n d e p e n d e n t l y c o n t r i b u t e d t o t h e i r c o n d i t i o n . I n 
t h i s case i t r e a l l y makes no d i f f e r e n c e who has t h e burden because t h e r e i s no 
ev i d e n c e t h a t t h e work exposure a t CNA's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o 
any p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s l e f t elbow c o n d i t i o n . 

ORDER 

' The Re f e r e e ' s o r d e r d a t e d August 2, 1990 i s a f f i r m e d . 

A p r i l 9. 1991 C i t e as 43 Van N a t t a 866 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALICE M.SKETO, Claimant 

WCB Case Nos. 88-04550 & 88-14919 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 
Rod P e t e r s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

The n o n c o m p l y i n g employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
F i n k ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c a r p a l t u n n e l syndrome. 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r t h a t : (1) awarded 
an assessed f e e f o r p r e v a i l i n g on t h e d e n i a l i n an amount l e s s t h a n t h a t sought 
i n c o u n s e l ' s s t a t e m e n t o f s e r v i c e s ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order t h a t 
awarded no uns c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s neck, s h o u l ­
der and back c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f t h e employer's 
h e a r i n g r e q u e s t , c o m p e n s a b i l i t y , e x t e n t o f permanent p a r t i a l d i s a b i l i t y , and 
a t t o r n e y f e e s . 

T h i s case i s b e f o r e us a f t e r t h e r e c o r d was supplemented w i t h a d d i t i o n a l 
e v i d e n c e i n accordance w i t h o ur September 13, 1990 I n t e r i m Order (Remanding). 
The a d d i t i o n a l e v i d e n c e t a k e s t h e form o f a document e n t i t l e d " S t i p u l a t e d F a c t s " 
w h i c h i s e x e c u t e d by c o u n s e l f o r c l a i m a n t , f o r t h e noncomplying employer and f o r 
t h e SAIF C o r p o r a t i o n . 

S i n c e i s s u a n c e o f our I n t e r i m Order, t h e Court o f Appeals has i s s u e d i t s 
d e c i s i o n i n B l a i n v. Owen, 106 Or App 285 (1991). We now i s s u e o u r o r d e r i n 
vi e w o f b o t h t h e new ev i d e n c e and t h e c l a r i f i c a t i o n o f t h e law. We r e v e r s e i n 
p a r t and a f f i r m i n p a r t . 
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FINDINGS OF FACT 
P r o c e d u r a l H i s t o r y 
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On November 4, 1986, c l a i m a n t f i l e d a c l a i m f o r i n j u r y t o h e r back and 
l e f t s h o u l d e r as a r e s u l t o f an i n j u r y w h i l e w o r k i n g f o r t h e noncom p l y i n g 
employer. The Compliance S e c t i o n i n v e s t i g a t e d ; i s s u e d a N o t i c e o f Proposed and 
F i n a l Order d e c l a r i n g t h e employer noncomplying on January 5, 1987; and r e f e r r e d 
t h e c l a i m f o r p r o c e s s i n g by SAIF. On February 13, 1987, SAIF a c c e p t e d a low 
back s t r a i n . 

Meantime, i n January 1987, c l a i m a n t f i l e d a s e p a r a t e c l a i m f o r c a r p a l t u n ­
n e l syndrome. The Compliance S e c t i o n i n v e s t i g a t e d ; and i n v e s t i g a t o r Jon 
S a l l q u i s t made a r e p o r t . A copy o f t h e r e p o r t was s e n t t o t h e employer's a t t o r ­
ney. An amended proposed and f i n a l o r d e r i s s u e d on A p r i l 8, 1987, a g a i n d e c l a r ­
i n g t h e employer noncomplying. Whereas t h e f i r s t N o t i c e had s t a t e d t h a t c l a i m ­
a n t was a s u b j e c t worker o f t h e employer on October 17, 1986, t h e second N o t i c e 
s t a t e d t h a t c l a i m a n t was a s u b j e c t worker o f t h e employer on October 17, 1986 
and i n October 1986 g e n e r a l l y . On t h e same day, a c l a i m f i l e d by c l a i m a n t was 
r e f e r r e d t o SAIF f o r p r o c e s s i n g . I t i s i m p o s s i b l e t o d e t e r m i n e f r o m t h e f a c e o f 
t h e r e f e r r a l l e t t e r what was f o r w a r d e d . A copy o f t h e r e f e r r a l l e t t e r was sent 
t o t h e employer's a t t o r n e y . 

By l e t t e r d a t e d June 10, 1987, SAIF a d v i s e d c l a i m a n t ' s a t t o r n e y t h a t t h e 
Workers' Compensation Department had r e f e r r e d a c l a i m f o r c a r p a l t u n n e l syndrome 
f o r p r o c e s s i n g , t h a t SAIF would n o t s e t up a new c l a i m f i l e , and t h a t t h e c a r p a l 
t u n n e l syndrome would be " i n c o r p o r a t e d " i n t h e e x i s t i n g c l a i m . No s e p a r a t e 
acceptance f o r m i s s u e d i n t h e new c l a i m . A copy o f t h e l e t t e r was n o t m a i l e d t o 
t h e n o n c o m p l y i n g employer. 

Meantime, t h e noncomplying employer had r e q u e s t e d a h e a r i n g c h a l l e n g i n g 
t h e N o t i c e o f Proposed and F i n a l Order-Amended and s e e k i n g t o l i t i g a t e "whether 
t h e employer was r e s p o n s i b l e f o r t h e i n j u r y and/or whether t h e c l a i m o f A l i c e M. 
Sketo i s compensable." The h e a r i n g was convened on F e b r u a r y 17, 1988. At t h a t 
t i m e , t h e noncomplying employer l e a r n e d t h a t SAIF had a c c e p t e d t h e c l a i m f o r 
c a r p a l t u n n e l syndrome. The noncomplying employer w i t h d r e w i t s r e q u e s t f o r 
h e a r i n g b u t i n d i c a t e d a d e s i r e t o c h a l l e n g e t h e acceptance o f t h e c a r p a l t u n n e l 
syndrome. The f o l l o w i n g day, t h e noncomplying employer r e q u e s t e d a h e a r i n g on 
t h e c o m p e n s a b i l i t y o f t h e c a r p a l t u n n e l syndrome. 

The p a r t i e s were n o t i f i e d t h a t t h e noncomplying employer's r e q u e s t f o r 
h e a r i n g w o u l d be c o n s o l i d a t e d w i t h a pending h e a r i n g r e q u e s t , WCB 88-03660. 

A t t h e t i m e s e t f o r h e a r i n g , a year l a t e r , f o l l o w i n g i s s u a n c e o f t h e Court 
o f A p p e a l s ' d e c i s i o n i n D e r r v b e r r v v. Pokey, 91 Or App 533 ( 1 9 8 8 ) , t h e noncom­
p l y i n g employer i s s u e d a f o r m a l d e n i a l o f t h e c a r p a l t u n n e l c o n d i t i o n . C l a i m a n t 
i m m e d i a t e l y r e q u e s t e d a h e a r i n g . 

O t h e r B a s i c F a c t s 

C l a i m a n t s u s t a i n e d i n j u r y t o her low back, upper back, neck, and s h o u l d e r 
as a r e s u l t o f an October 17, 1986 l i f t i n g i n c i d e n t w h i l e w o r k i n g f o r t h e non-
c o m p l y i n g employer. 

The i n j u r y caused c e r v i c a l and lumbar s t r a i n s . C l a i m a n t e x p e r i e n c e d r a d i ­
a t i n g p a i n i n t o b o t h l e g s . She t r e a t e d c o n s e r v a t i v e l y w i t h Dr. Campbell, D.O. 
She t r a n s f e r r e d h er c a r e t o Dr. Spina, M.D. Her c o n d i t i o n improved w i t h t i m e , 
and she was r e l e a s e d t o work on May 18, 1987. C l a i m a n t q u i t work i n J u l y i n 
o r d e r t o c a r e f o r her c h i l d r e n . She has n o t been examined by Dr. Spina s i n c e 
F e b r u a r y 1988. 
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C l a i m a n t e x p e r i e n c e s o c c a s i o n a l f l a r e u p s o f p a i n . The p a i n i s n o t d i s ­
a b l i n g . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on August 4, 1988. The D e t e r ­
m i n a t i o n Order f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y on June 23, 1988. C l a i m a n t 
was awarded t e m p o r a r y d i s a b i l i t y o n l y . She r e q u e s t e d a h e a r i n g on t h e D e t e r m i ­
n a t i o n O r d e r. 

D u r i n g c l a i m a n t ' s t r e a t m e n t f o r her compensable back i n j u r y , c l a i m a n t r e ­
p o r t e d upper e x t r e m i t y symptoms which had come on p r i o r t o t h e i n j u r y . Dr. 
Spina r e p o r t e d t h a t t h e symptoms were c o m p a t i b l e w i t h c a r p a l t u n n e l syndrome; he 
r e f e r r e d c l a i m a n t t o Dr. W i l s o n , n e u r o l o g i s t , and l a t e r t o Dr. Mason, n e u r o ­
surgeon, f o r f u r t h e r workup. Dr. Mason d i r e c t e d s t u d i e s o f t h e c e r v i c a l s p i n e 
and o f n e r v e c o n d u c t i o n . /Both s t u d i e s were w i t h i n normal l i m i t s and d i d n o t ex­
p l a i n c l a i m a n t ' s symptoms. Nerve c o n d u c t i o n s t u d i e s were r e p e a t e d by Dr. 
W i l s o n , M.D. i n August 1988. A g a i n , t h e s t u d i e s were e s s e n t i a l l y n o r m a l . No 
s u r g e r y was p e r f o r m e d . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f t h e C a r p a l Tunnel Syndrome 

The R e f e r e e s e t a s i d e t h e noncomplying employer's d e n i a l o f t h e c a r p a l 
t u n n e l syndrome based on h i s r e a d i n g o f D e r r v b e r r v v. Pokey, 91 Or App 533 
(1988) and Bauman v. SAIF, 295 Or 788 (1983). A l t h o u g h he ob s e r v e d t h a t on t h e 
m e r i t s t h e c o n d i t i o n was n o t compensable, he g r a n t e d t h e n o n c o m p l y i n g employer 
no r e l i e f on i t s r e q u e s t f o r h e a r i n g on t h e c o m p e n s a b i l i t y i s s u e . 

I n o u r I n t e r i m Order (Remanding), we observed t h a t t h e no n c o m p l y i n g em­
p l o y e r had no a u t h o r i t y t o i s s u e a d e n i a l and t h a t t h e n o n c o m p l y i n g employer may 
r a i s e t h e c o m p e n s a b i l i t y i s s u e o n l y by r e q u e s t i n g a h e a r i n g . C l a r k v. L i n n , 98 
Or App 393 ( 1 9 8 9 ) . To t h a t degree we were c o r r e c t . T h e r e f o r e , we w i l l a f f i r m 
t h a t p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e t h e d e n i a l . 

However, i n our I n t e r i m Order, we a l s o s t a t e d t h a t t h e no n c o m p l y i n g em­
p l o y e r ' s r i g h t t o c h a l l e n g e t h e c o m p e n s a b i l i t y o f t h e c l a i m f o r c a r p a l t u n n e l 
syndrome depended on whether o r n o t t h e noncomplying employer r e q u e s t e d a h e a r ­
i n g on c o m p e n s a b i l i t y w i t h i n 60 days o f t h e r e f e r r a l o f t h e c l a i m t o SAIF by t h e 
Compliance S e c t i o n , Workers' Compensation D i v i s i o n , Department o f I n s u r a n c e and 
Fin a n c e . We remanded f o r s u p p l e m e n t a t i o n o f t h e r e c o r d w i t h f a c t s r e l e v a n t t o 
t h a t u n d e r s t a n d i n g o f t h e law. The p a r t i e s have o b l i g e d . However, t h e c o u r t ' s 
d e c i s i o n i n B l a i n v. Owen, supra, suggests t h a t o ur a n a l y s i s was wrong. 

The c o u r t h e l d i n B l a i n t h a t a noncomplying employer may c h a l l e n g e t h e 
c o m p e n s a b i l i t y o f a c l a i m a t any t i m e . ORS 656.283. That b e i n g t h e case, t h e 
non c o m p l y i n g employer here i s e n t i t l e d t o a h e a r i n g on c o m p e n s a b i l i t y u n l e s s t h e 
non c o m p l y i n g employer waived t h a t r i g h t by f a i l i n g t o r a i s e i t d u r i n g an e a r l i e r 
p r o c e e d i n g . The r e c o r d e s t a b l i s h e s t h a t t h e noncomplying employer d i d n o t be­
come aware o f t h e acceptance o f t h e c a r p a l t u n n e l syndrome u n t i l t h e day o f t h e 
F e b r u a r y 17, 1988 h e a r i n g . The o r d e r d i s m i s s i n g t h e r e q u e s t f o r h e a r i n g s p e c i f ­
i c a l l y r e s e r v e d t h e c o m p e n s a b i l i t y i s s u e . Consequently, we h o l d t h a t t h e em­
p l o y e r has n o t w a i v e d i t s r i g h t t o c h a l l e n g e t h e c o m p e n s a b i l i t y o f t h e c l a i m and 
may do so i n t h i s p r o c e e d i n g . 

On t h e m e r i t s , we conclu d e t h a t t h e c a r p a l t u n n e l c o n d i t i o n i s n o t com­
p e n s a b l e . A l t h o u g h t h e o n s e t o f symptoms o c c u r r e d w h i l e c l a i m a n t was w o r k i n g 
f o r t h e n o n c o m p l y i n g employer, t h e r e i s no m e d i c a l e v i d e n c e i n t h e r e c o r d w h i c h 
s u g g e s t s t h a t t h e c o n d i t i o n i s compensable on e i t h e r a d i s e a s e o r an i n j u r y 
t h e o r y : The e v i d e n c e suggests t h a t n e i t h e r c l a i m a n t ' s work a c t i v i t i e s n o r t h e 
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compensable back i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e c a r p a l t u n n e l 
c o n d i t i o n . Dr. Spina, who i n i t i a l l y diagnosed p o s s i b l e c a r p a l t u n n e l syndrome 
o p i n e d on J u l y 6, 1987, t h a t t h e c a r p a l t u n n e l syndrome, was u n r e l a t e d t o work. 
A y e a r l a t e r he s i m p l y s t a t e d t h a t he c o u l d n o t e x p l a i n t h e e t i o l o g y o f t h e con­
d i t i o n . Dr. W i l s o n o p i n e d t h a t t h e c o n d i t i o n was u n r e l a t e d t o t h e back i n j u r y . 
The O r t h o p a e d i c C o n s u l t a n t s , a f t e r e x a m i n a t i o n o f c l a i m a n t i n June 1988, t o o k 
t h e same p o s i t i o n . Dr. Mason, who t r e a t e d c l a i m a n t on r e f e r r a l , a l s o was unable 
t o r e l a t e any o f t h e symptomatology t o t h e i n j u r y . There i s no c o n t r a r y m e d i c a l 
o p i n i o n . T h e r e f o r e , t h e c o n d i t i o n i s n o t compensable on e i t h e r an i n j u r y o r a 
d i s e a s e t h e o r y . 

Permanent P a r t i a l D i s a b i l i t y 

The D e t e r m i n a t i o n Order awarded no permanent d i s a b i l i t y f o r t h e compens­
a b l e back c o n d i t i o n . The Referee found t h a t c l a i m a n t had no permanent i m p a i r ­
ment due t o t h e i n j u r y and a f f i r m e d t h e D e t e r m i n a t i o n Order. He n o t e d t h a t 
c l a i m a n t had no l o s s o f range o f motion,, no a t r o p h y , and no o t h e r o b j e c t i v e 
i n d i c i a o f i m p a i r m e n t . 

On r e v i e w , c l a i m a n t contends o n l y t h a t she i s e n t i t l e d t o an award o f p e r ­
manent p a r t i a l d i s a b i l i t y , scheduled o r unscheduled, f o r c h r o n i c c o n d i t i o n s i n ­
t e r f e r i n g w i t h r e p e t i t i v e use. She r e l i e s on her own t e s t i m o n y about her i n ­
a b i l i t y t o l i f t , c a r r y and use her arms r e p e t i t i v e l y . 

C l a i m a n t ' s compensable c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a f t e r January 1, 
1988 and her c l a i m was c l o s e d a f t e r J u l y 1, 1988. We c o n c l u d e t h a t c l a i m a n t ' s 
d i s a b i l i t y must be r a t e d i n accordance w i t h t h e s t a n d a r d s f o r r a t i n g o f perma­
ne n t d i s a b i l i t y adopted by t h e D i r e c t o r o f t h e Department o f I n s u r a n c e and 
F i n a n c e p u r s u a n t t o f o r m e r ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . ORS 6 5 6 . 2 9 5 ( 5 ) . 

We a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order 
i n r a t i n g d i s a b i l i t y . OAR 438-10-010. Because t h e c l a i m was c l o s e d on August 
4, 1988, we a p p l y t h e " s t a n d a r d s " e f f e c t i v e as o f J u l y 1, 1988 (WCD Admin. Order 
3-1988). See f o r m e r OAR 436-35-001 e t seq. 

WCD Admin. Order 3-1988 d i d no t p r o v i d e f o r assignment o f any i m p a i r m e n t 
v a l u e f o r c h r o n i c c o n d i t i o n s l i m i t i n g t h e use o f a body p a r t . T h i s concept was 
f i r s t i n t r o d u c e d i n WCD Admin. Order 6-1988, e f f e c t i v e J a nuary 1 , 1989. The 
a p p l i c a b l e v e r s i o n o f t h e s t a n d a r d s , however, d i d p e r m i t an award f o r d i s a b l i n g 
p a i n . Former OAR 436-35-010(2)(a) and OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) . 

N e v e r t h e l e s s , l i k e t h e Referee, we a r e n o t persuaded t h a t c l a i m a n t ' s p a i n 
i s d i s a b l i n g . Dr. Spina, who l a s t examined c l a i m a n t i n F e b r u a r y 1988, s t a t e d 
t h a t c l a i m a n t had e s s e n t i a l l y c o m p l e t e l y r e c o v e r e d f r o m t h e low back s t r a i n 
a l t h o u g h she had c o n t i n u i n g symptoms i n t h e neck. He d e s c r i b e d her d i s a b i l i t y 
o f t h e low back as " m i n i m a l . " Of t h i s m i n i m a l d i s a b i l i t y , he i n d i c a t e d t h a t 
some was caused by c l a i m a n t ' s e x c e s s i v e w e i g h t r a t h e r t h a n by t h e compensable 
i n j u r y . The O r t h o p a e d i c C o n s u l t a n t s , who examined c l a i m a n t more r e c e n t l y , i n 
June 1988, t o o k a h i s t o r y o f a p p r o x i m a t e l y weekly neck symptoms l a s t i n g f o r a 
few m i n u t e s , e s s e n t i a l l y no low back symptoms, and o c c a s i o n a l h i p symptoms l a s t ­
i n g o n l y a few h o u r s . They o p i n e d t h a t c l a i m a n t had no i m p a i r m e n t due t o t h e 
i n j u r y . We g i v e g r e a t e r w e i g h t t o t h i s more r e c e n t r e p o r t t h a n t o t h a t o f Dr. 
S p i n a . 

C l a i m a n t ' s t e s t i m o n y a t h e a r i n g was e s s e n t i a l l y c o n s i s t e n t w i t h her com­
ments t o t h e O r t h o p a e d i c C o n s u l t a n t s . She s u f f e r s o c c a s i o n a l low back and h i p 
symptoms and t h e r e f o r e a v o i d s d o i n g c e r t a i n household c h o r e s . We a r e n o t p e r ­
suaded, i n v i e w o f t h e m e d i c a l e v i d e n c e , t h a t t h e symptoms, a l t h o u g h u n p l e a s a n t , 
a r e d i s a b l i n g . T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o no compensation f o r permanent 
d i s a b i l i t y . 
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A t t o r n e y Fees 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y an assessed f e e o f $300 f o r p r e ­
v a i l i n g on t h e noncomplying employer's d e n i a l o f t h e c a r p a l t u n n e l syndrome. On 
r e v i e w , c l a i m a n t contends t h a t t h e f e e was i n s u f f i c i e n t . The non c o m p l y i n g em­
p l o y e r does n o t c h a l l e n g e t h e assessment o f a f e e b u t contends t h a t t h e f e e was 
adequate. We agree. 

A f t e r h e a r i n g , c l a i m a n t s u b m i t t e d a st a t e m e n t o f s e r v i c e s a p p r o x i m a t i n g 
t h e t i m e expended i n t h i s m a t t e r as 7.5 hours. C l a i m a n t l i t i g a t e d a m u l t i p l i c ­
i t y o f i s s u e s a t h e a r i n g i n c l u d i n g permanent d i s a b i l i t y and p r e m a t u r e c l a i m c l o ­
s u r e as w e l l as t h e d e n i a l and c o m p e n s a b i l i t y i s s u e s . A l t h o u g h t h e d e n i a l was 
p r o p e r l y s e t a s i d e because t h e noncomplying employer has no a u t h o r i t y t o i s s u e a 
d e n i a l , c l a i m a n t reaps l i t t l e b e n e f i t from her a t t o r n e y ' s success i n v i e w o f her 
l a c k o f need f o r o n g o i n g m e d i c a l s e r v i c e s f o r t h e c o n d i t i o n and i n v i e w o f o u r 
f i n d i n g t h a t t h e c o n d i t i o n i s n o t i n f a c t compensable. For a l l o f t h e s e r e a ­
sons, t h e amount o f t h e f e e was c o n s i s t e n t w i t h OAR 438-15-010(6). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 9, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n o f t h e o r d e r t h a t d e n i e d r e l i e f p u r s u a n t t o t h e r e q u e s t f o r 
h e a r i n g on t h e c o m p e n s a b i l i t y i s s u e i s r e v e r s e d . The c a r p a l t u n n e l syndrome i s 
d e c l a r e d n o t compensable. The balance o f t h e o r d e r i s a f f i r m e d . 

A p r i l 10, 1991 C i t e as 43 Van N a t t a 870 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD R. BEYERLIN, Claimant 

Own M o t i o n No. 89-0146M 
OWN MOTION ORDER 

Wurtz, Logan & Logan, C l a i m a n t A t t o r n e y s 

The c a r r i e r s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r t e m p o r a r y d i s a b i l ­
i t y and m e d i c a l b e n e f i t s a l l e g e d l y r e l a t i n g t o an October 30, 1961, i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s d o c t o r recommended l e f t a n k l e s u r g e r y . The c a r r i e r recom­
mends a g a i n s t r e o p e n i n g t h e c l a i m f o r b e n e f i t s on t h e ground t h a t , on t h e d a t e 
o f i n j u r y , t h e employer d i d n o t have w o r k e r s ' compensation i n s u r a n c e c o v e r a g e . 
The c a r r i e r c o n t e n d s , t h e r e f o r e , t h a t t h e Board does n o t have j u r i s d i c t i o n o f 
t h e c l a i m . 

On t h e d a t e o f c l a i m a n t ' s i n d u s t r i a l i n j u r y , f o r m e r ORS 656.024 p e r m i t t e d 
an employer who i s engaged i n a hazardous o c c u p a t i o n t o r e j e c t w o r k e r ' s compen­
s a t i o n i n s u r a n c e coverage by f i l i n g a w r i t t e n n o t i c e o f r e j e c t i o n w i t h t h e S t a t e 
I n d u s t r i a l A c c i d e n t Commission, t h e Board's predecessor. See Or Laws 1959, ch 
448, 2. A t t h a t t i m e , l o g g i n g was deemed a hazardous o c c u p a t i o n . See Or Laws 
1959, ch 448, 10. I n t h e event an employer was engaged i n a hazardous occupa­
t i o n and r e j e c t e d coverage under f o r m e r ORS 656.024, t h e employer was l i a b l e f o r 
an i n j u r y t o a wo r k e r caused by t h e employer's n e g l i g e n c e , d e f a u l t o r w r o n g f u l 
a c t "as i f [ t h e w o r k e r s ' compensation] s t a t u t e s had n o t been passed." Or Laws 
1959, ch 448, 2. Moreover, t h e worker was not e n t i t l e d t o b e n e f i t s a f f o r d e d 
under t h e Workers' Compensation A c t . See Nadeau v. Power P l a n t Enqr. Co. , 216 
Or 12, 18 ( 1 9 5 9 ) . 

Our r e v i e w o f t h e f i l e s o f t h e Department o f I n s u r a n c e and Fin a n c e r e v e a l s 
no e v i d e n c e t h a t t h e employer had no w o r k e r s ' compensation coverage on t h e d a t e 
o f c l a i m a n t ' s i n j u r y . We cannot a s s e r t our j u r i s d i c t i o n o f c l a i m a n t ' s c l a i m un­
l e s s t h e employer had coverage. Because t h e r e i s no e v i d e n c e t h a t t h e employer 
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had coverage on t h e d a t e o f c l a i m a n t ' s i n j u r y , we do n o t f i n d t h a t we have 
j u r i s d i c t i o n h e r e . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r own m o t i o n r e l i e f i s 
d i s m i s s e d . * 

I T I S SO ORDERED. 

A p r i l 10, 1991 C i t e as 43 Van N a t t a 871 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES E. BLACKWOOD, JR., Claimant 

WCB Case No. 89-21907 
ORDER ON REVIEW 

B o t t i n i , e t a l . , C l aimant A t t o r n e y s 
M i c h a e l O. W h i t t y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Myers. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e G a l t o n ' s 
o r d e r w h i c h g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , f o r an upper back, 
s h o u l d e r s and neck i n j u r y , whereas a D e t e r m i n a t i o n Order had awarded 17 p e r c e n t 
(54.4 d e grees) unscheduled permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t 
o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

I n 1968, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s low back. As a 
r e s u l t o f t h e i n j u r y , he underwent a laminectomy and f u s i o n a t L5-S1. He was 
u l t i m a t e l y awarded 30 p e r c e n t unscheduled permanent d i s a b i l i t y as a r e s u l t o f 
t h i s i n j u r y . I n October 1981, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s 
neck. As a r e s u l t o f t h i s i n j u r y , c l a i m a n t was awarded 35 p e r c e n t unscheduled 
permanent d i s a b i l i t y . 

I n 1985, c l a i m a n t began w o r k i n g f o r t h e i n s t a n t employer as a t r u c k 
d r i v e r . I n August 1987, he s u s t a i n e d a compensable i n j u r y t o h i s neck, s h o u l ­
d e r s and upper back. F o l l o w i n g t h i s i n j u r y c l a i m a n t began t o e x p e r i e n c e psycho­
l o g i c a l p r o blems. He a l s o l o s t a p p r o x i m a t e l y 100 pounds. C l a i m a n t was d i a g ­
nosed as h a v i n g m a j or d e p r e s s i o n and c h r o n i c p a i n syndrome. SAIF a c c e p t e d 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n as p a r t o f h i s compensable i n j u r y . 

On March 17, 1989, c l a i m a n t was h o s p i t a l i z e d a t Dammasch S t a t e H o s p i t a l 
due t o a l c o h o l i n t o x i c a t i o n , a d j u s t m e n t d i s o r d e r w i t h depressed mood and h o m i c i ­
d a l and s u i c i d a l i d e a t i o n . On May 13, 1989, c l a i m a n t was h o s p i t a l i z e d f o l l o w i n g 
a s u i c i d e a t t e m p t . T h e r e a f t e r , he e n t e r e d an a l c o h o l abuse program where he 
remained u n t i l June 20, 1989. I n May 1989, c l a i m a n t began a t t e n d i n g A l c o h o l i c s 
Anonymous week l y m e e t i n g s . However, c l a i m a n t o c c a s i o n a l l y missed h i s A l c o h o l i c s 
Anonymous week l y m e e t i n g s . 

C l a i m a n t began r e c e i v i n g v o c a t i o n a l a s s i s t a n c e i n A p r i l 1989. However, 
t h e v o c a t i o n a l a s s i s t a n c e was t e r m i n a t e d i n September 1989 due t o c l a i m a n t ' s 
p s y c h o l o g i c a l and a l c o h o l problems. A t t h e t i m e h i s v o c a t i o n a l a s s i s t a n c e was 
t e r m i n a t e d , h i s v o c a t i o n a l c o u n s e l o r e r r o n e o u s l y assumed t h a t c l a i m a n t ' s psycho­
l o g i c a l c o n d i t i o n was n o t a p a r t o f h i s compensable c l a i m . On September 23, 
1989, c l a i m a n t was once more h o s p i t a l i z e d due t o an overdose r e s u l t i n g f r o m 
a l c o h o l and a n t i - d e p r e s s a n t m e d i c a t i o n a f t e r l e a r n i n g t h a t h i s v o c a t i o n a l a s s i s ­
t a n c e had been t e r m i n a t e d . S h o r t l y t h e r e a f t e r , he v o l u n t a r i l y began a l c o h o l and 
d r u g t r e a t m e n t t h r o u g h t h e Clackamas County Men t a l H e a l t h C e n t e r . 

F o l l o w i n g t e r m i n a t i o n o f h i s v o c a t i o n a l s e r v i c e s , c l a i m a n t sought work as 
a d i s h w a s h e r , s e r v i c e s t a t i o n a t t e n d a n t and m a c h i n i s t . C l a i m a n t a l s o a t t e m p t e d 
t o seek work as a s e c u r i t y guard by accompanying a nightwatchman f r i e n d t o work 
a t t e m p t i n g t o p e r f o r m t h e f r i e n d ' s d u t i e s . C l a i m a n t ' s a t t e m p t s a t reemployment 
were u n s u c c e s s f u l . 
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C l a i m a n t ' s c l a i m was c l o s e d by an October 1989 D e t e r m i n a t i o n Order w h i c h 
awarded 17 p e r c e n t unscheduled permanent d i s a b i l i t y f o r h i s i n j u r y and psycho­
l o g i c a l c o n d i t i o n . T h i s award t o o k i n t o account c l a i m a n t ' s p r i o r award o f 35 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y f o r h i s 1981 compensable neck i n j u r y . 

C l a i m a n t i s 45 y e a r s o l d and has a seventh grade e d u c a t i o n . H i s r e a d i n g 
comprehension i s a t a f i f t h grade l e v e l . He p r e v i o u s l y had some t r a i n i n g as a 
we l d e r and m a c h i n i s t , b u t d i d n o t complete t h e course i n e i t h e r o c c u p a t i o n . He 
has p r e v i o u s l y worked as a t r u c k d r i v e r , farm l a b o r e r and m a c h i n i s t . 

As a r e s u l t o f h i s compensable i n j u r y and p r i o r compensable i n j u r i e s , 
c l a i m a n t i s p h y s i c a l l y l i m i t e d t o se d e n t a r y t o l i g h t work. C l a i m a n t ' s p h y s i c a l 
d i s a b i l i t i e s i n c o n j u n c t i o n w i t h h i s compensable p s y c h o l o g i c a l c o n d i t i o n , l i m i t 
him t o s e d e n t a r y work i n a s h e l t e r e d , s t r u c t u r e d e n v i r o n m e n t . As a r e s u l t o f 
h i s compensable p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t i s p r e s c r i b e d a n t i ­
d e p r e s s a n t s . T h i s m e d i c a t i o n makes him drowsy and i m p a i r s h i s c o o r d i n a t i o n and 
a b i l i t y t o c o n c e n t r a t e . 

FINDINGS OF ULTIMATE FACT 

As a r e s u l t o f h i s compensable i n j u r y , p r e e x i s t i n g d i s a b i l i t i e s , compens­
a b l e p s y c h o l o g i c a l c o n d i t i o n and r e l e v a n t nonmedical f a c t o r s , c l a i m a n t i s u n a b l e 
t o o b t a i n and h o l d g a i n f u l employment i n t h e normal l a b o r m a rket. 

C l a i m a n t i s w i l l i n g t o seek work and has made r e a s o n a b l e e f f o r t s t o o b t a i n 
employment. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was pe r m a n e n t l y and t o t a l l y d i s a b l e d . 
A l t h o u g h we r e a c h t h e same c o n c l u s i o n , we do so on t h e b a s i s o f a d i f f e r e n t 
a n a l y s i s . 

To e s t a b l i s h h i s e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , c l a i m a n t must 
p r o v e t h a t he i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; H a r r i s v. SAIF, 292 Or 683, 
695 ( 1 9 8 2 ) . P s y c h o l o g i c a l c o n d i t i o n s which a r e due t o t h e compensable i n j u r y 
a r e c o n s i d e r e d w i t h p h y s i c a l impairment i n d e t e r m i n i n g i f an i n j u r e d w o r k e r i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . G o r n i c k v. SAIF, 92 Or App 303 ( 1 9 8 8 ) . 
A l t e r n a t i v e l y , permanent t o t a l d i s a b i l i t y may be e s t a b l i s h e d by e v i d e n c e t h a t 
t h e p h y s i c a l i m p a i r m e n t , combined w i t h c e r t a i n s o c i a l and v o c a t i o n a l f a c t o r s , 
e f f e c t i v e l y p r e v e n t s g a i n f u l employment under t h e " o d d - l o t " d o c t r i n e . Welch v. 
B a n n i s t e r P i p e l i n e , 70 Or App 699 (198 4 ) , r e v den 298 Or 470 ( 1 9 8 5 ) . 

Dr. M u l l i n s , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , o p i n e d t h a t c l a i m a n t c o u l d 
n o t r e t u r n t o h i s work as a t r u c k d r i v e r . He f u r t h e r o p i n e d t h a t as a r e s u l t o f 
t h e 1987 compensable i n j u r y and p r i o r compensable i n j u r i e s , c l a i m a n t was now 
p e r m a n e n t l y l i m i t e d t o work i n a se d e n t a r y t o l i g h t c a p a c i t y . There i s no con­
t r a r y o p i n i o n as t o c l a i m a n t ' s r e s i d u a l p h y s i c a l c a p a c i t i e s . A c c o r d i n g l y , we 
co n c l u d e t h a t he i s p h y s i c a l l y capable o f p e r f o r m i n g s e d e n t a r y t o l i g h t work. 

A l t h o u g h c l a i m a n t i s p h y s i c a l l y capable o f p e r f o r m i n g s e d e n t a r y t o l i g h t 
work, he a l s o s u f f e r s f r o m a compensable p s y c h o l o g i c a l c o n d i t i o n w h i c h must be 
c o n s i d e r e d i n a d d i t i o n t o h i s p h y s i c a l impairment. 

C l a i m a n t s u f f e r s f r o m major d e p r e s s i o n and c h r o n i c p a i n syndrome. As a 
r e s u l t o f h i s p s y c h o l o g i c a l c o n d i t i o n , he t a k e s a n t i - d e p r e s s a n t s w h i c h cause 
d r o w s i n e s s as w e l l as i m p a i r e d c o o r d i n a t i o n and f u n c t i o n i n g . Both h i s d e p r e s ­
s i o n and t h e a n t i - d e p r e s s a n t m e d i c a t i o n i m p a i r c l a i m a n t ' s a b i l i t y t o concen­
t r a t e . When c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s a r e c o n s i d e r e d i n c o n j u n c t i o n w i t h 
h i s p s y c h o l o g i c a l d i s a b i l i t y , he i s l i m i t e d t o a s e d e n t a r y work i n a s h e l t e r e d , 
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s t r u c t u r e d e n v i r o n m e n t . We conclude t h e r e f o r e t h a t c l a i m a n t , a l t h o u g h s i g n i f i ­
c a n t l y d i s a b l e d , i s capable o f l i m i t e d s e d e n t a r y work. 

We n e x t t u r n t o t h e nonmedical f a c t o r s . C l a i m a n t i s 45 y e a r s o f age and 
has a s e v e n t h grade e d u c a t i o n . He a t t e m p t e d courses i n w e l d i n g and machine 
work, b u t was un a b l e t o complete e i t h e r course. H i s p a s t work h i s t o r y c o n s i s t s 
o f t r u c k d r i v i n g , f a r m work and machine work. 

R i c h a r d Ross, v o c a t i o n a l e x p e r t , i n t e r v i e w e d c l a i m a n t t h r e e t i m e s and con­
d u c t e d v o c a t i o n a l t e s t i n g . He r e p o r t e d t h a t t h e r e were no u n s k i l l e d e n t r y l e v e l 
j o b s i n t h e s t a t e w h i c h matched c l a i m a n t ' s p r i m a r y a p t i t u d e s , s k i l l s and a b i l i ­
t i e s . He o p i n e d t h a t c l a i m a n t was c u r r e n t l y u n able t o work c o m p e t i t i v e l y o r 
s e l l h i s s e r v i c e s i n t h e l a b o r market. He based h i s o p i n i o n on c l a i m a n t ' s phys­
i c a l l i m i t a t i o n s , i m p a i r e d c o n c e n t r a t i o n , academic l i m i t a t i o n s , below c o m p e t i ­
t i v e work pace and h i s l a c k o f t r a n s f e r a b l e v o c a t i o n a l a p t i t u d e s . Mr. Ross' 
o p i n i o n i s c o n s i s t e n t w i t h e a r l i e r v o c a t i o n a l t e s t i n g p e r f o r m e d by Lagemen and 
A s s o c i a t e s . 

J o e l A. Hughes, a l s o a v o c a t i o n a l e x p e r t , r e v i e w e d t h e r e c o r d , b u t d i d n o t 
i n t e r v i e w c l a i m a n t o r p e r f o r m any t e s t i n g . He o p i n e d t h a t c l a i m a n t was employ­
a b l e on t h e b a s i s t h a t c l a i m a n t c o u l d b e n e f i t from f u r t h e r v o c a t i o n a l a s s i s ­
t a n c e . Hughes d i d n o t b e l i e v e t h a t c l a i m a n t had s u b s t a n t i a l p s y c h o l o g i c a l 
i m p a i r m e n t . F i n a l l y , Hughes a n a l o g i z e d t h e s i d e e f f e c t s o f c l a i m a n t ' s a n t i ­
d e p r e s s a n t s w i t h s i m i l a r s i d e - e f f e c t s caused by o v e r - t h e - c o u n t e r a l l e r g y medica­
t i o n and o p i n e d t h a t such s i d e - e f f e c t s d i d n o t n e c e s s a r i l y impede work. 

We f i n d Mr. Ross' o p i n i o n p e r s u a s i v e . He i n t e r v i e w e d c l a i m a n t and p e r ­
formed i n d e p e n d e n t t e s t i n g . F u r t h e r , h i s o p i n i o n i s w e l l - r e a s o n e d and c o n s i s ­
t e n t w i t h b o t h t h e m e d i c a l evidence as w e l l as p r i o r v o c a t i o n a l e v i d e n c e . By 
c o n t r a s t , Mr. Hughes o n l y r e v i e w e d t h e r e c o r d and d i d n o t i n t e r v i e w o r t e s t 
c l a i m a n t . Moreover, h i s o p i n i o n i s based on h i s i n t e r p r e t a t i o n o f m e d i c a l e v i ­
dence w h i c h i s n o t c o n s i s t e n t w i t h t h e i n t e r p r e t a t i o n p r o v i d e d by m e d i c a l ex­
p e r t s . F i n a l l y , h i s o p i n i o n i s a l s o premised on c l a i m a n t ' s e m p l o y a b i l i t y w i t h 
f u r t h e r t r a i n i n g w h i c h does n o t address t h e i s s u e o f whether c l a i m a n t i s 
p r e s e n t l y employable. See Gettman v. SAIF, 289 Or 609 ( 1 9 8 0 ) . 

Under t h e s e c i r c u m s t a n c e s , c l a i m a n t has e s t a b l i s h e d t h a t he i s p e r m a n e n t l y 
i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e occupa­
t i o n . A l t h o u g h c l a i m a n t has e s t a b l i s h e d t h a t he i s p r e s e n t l y p e r m a n e n t l y i n c a ­
p a c i t a t e d f r o m p e r f o r m i n g r e g u l a r employment, he must a l s o show t h a t he i s w i l l ­
i n g t o seek work and has made re a s o n a b l e e f f o r t s i n t h i s r e g a r d . See 
ORS 6 5 6 . 2 0 6 ( 3 ) . 

F o l l o w i n g h i s i n j u r y , c l a i m a n t p a r t i c i p a t e d i n v o c a t i o n a l r e h a b i l i t a t i o n 
u n t i l i t was e r r o n e o u s l y t e r m i n a t e d by SAIF. A f t e r v o c a t i o n a l s e r v i c e s were 
t e r m i n a t e d , c l a i m a n t a t t e m p t e d t o become reemployed on h i s own and l o o k e d f o r 
work as a s e r v i c e s t a t i o n a t t e n d a n t , dishwasher, and m a c h i n i s t . He a l s o spent a 
few n i g h t s t e s t i n g h i s a b i l i t i e s as a nightwatchman w i t h a f r i e n d who h e l d such 
a p o s i t i o n . However, c l a i m a n t was unable t o f i n d employment. We c o n c l u d e t h a t 
c l a i m a n t i s w i l l i n g t o seek work and has made r e a s o n a b l e e f f o r t s t o f i n d work. 

F i n a l l y , w i t h r e g a r d t o c l a i m a n t ' s a l c o h o l i s m , we agree w i t h and adopt t h e 
Re f e r e e ' s d i s c u s s i o n o f t h i s i s s u e as s e t f o r t h i n i n t h e t h i r d and f o u r t h p a r a ­
g r a phs on page s i x o f h i s o r d e r . 

A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d t h a t he i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s on r e v i e w c o n c e r n i n g t h e permanent t o t a l d i s a b i l i t y i s s u e i s $2,000, t o be 
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p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n ­
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 5, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e permanent t o t a l d i s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s 
awarded an assessed a t t o r n e y f e e o f $2,000, payable by t h e SAIF C o r p o r a t i o n . 

A p r i l 10, 1991 C i t e as 43 Van N a t t a 874 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE A. COOMBE, Claimant 
WCB Case No. 90-03120 

ORDER ON REVIEW 
B l a c k , Chapman & Webber, Cla i m a n t A t t o r n e y s 

Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t f o u n d t h a t t h e 
SAIF C o r p o r a t i o n had c o r r e c t l y c a l c u l a t e d h i s tem p o r a r y d i s a b i l i t y b e n e f i t s . On 
r e v i e w , t h e i s s u e i s t h e r a t e o f temporary d i s a b i l i t y b e n e f i t s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" as our own. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " O p i n i o n " and "C o n c l u s i o n o f Law" c o n c l u d i n g t h a t 
SAIF c o r r e c t l y c a l c u l a t e d c l a i m a n t ' s r a t e o f tem p o r a r y d i s a b i l i t y b e n e f i t s . We 
make t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

SAIF argues t h a t t h e i s s u e o f t h e c o r r e c t t e m p o r a r y t o t a l d i s a b i l i t y r a t e 
f o r c l a i m a n t ' s A p r i l 1, 1986 i n j u r y i s b a r r e d by r e s j u d i c a t a . SAIF con t e n d s 
t h a t t h e c a l c u l a t i o n o f c l a i m a n t ' s r a t e o f temporary d i s a b i l i t y b e n e f i t s was 
e s s e n t i a l t o t h e d e t e r m i n a t i o n o f t h e i s s u e s p r e s e n t e d t o Ref e r e e Brown, w h i c h 
r e s u l t e d i n an A p r i l 28, 1989 O p i n i o n and Order. We d i s a g r e e . 

The i s s u e p r e s e n t e d b e f o r e Referee Brown was n o t t h e r a t e o f c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y compensation. I n s t e a d , t h e i s s u e s i n c l u d e d w h e t h e r c l a i m ­
a n t ' s s e l f - e m p l o y m e n t income r e p r e s e n t e d "wages," and what, i f any, p e n a l t i e s 
and a t t o r n e y f e e s were due c l a i m a n t . T h e r e f o r e , we conclu d e t h a t R e f e r e e 
Brown's f i n d i n g r e g a r d i n g t h e p r o p e r temporary d i s a b i l i t y r a t e was n o t e s s e n t i a l 
t o t h e outcome o f t h a t h e a r i n g . Consequently, we con c l u d e t h a t r e s j u d i c a t a 
does n o t b a r c l a i m a n t f r o m s e e k i n g r e v i e w o f t h e method o f c a l c u l a t i n g t e m p o r a r y 
d i s a b i l i t y compensation. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 20, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT J . HUGHES, Claimant 

WCB Case Nos. 90-00535 & 89-17295 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Dan DeNorch ( S a i f ) , Defense A t t o r n e y 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r t h a t : 
(1) s e t a s i d e i t s r e s p o n s i b i l i t y d e n i a l f o r c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n ; 
and (2) u p h e l d Giesy, Greer & Gunn's d e n i a l o f r e s p o n s i b i l i t y f o r t h e same con­
d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e i s whic h o f two s u c c e s s i v e c a r r i e r s i s r e s p o n s i b l e f o r c l a i m ­
a n t ' s c a r p a l t u n n e l syndrome. Because work f o r e i t h e r o f t h e c a r r i e r s ' i n s u r e d s 
c o u l d have caused t h e c o n d i t i o n , t h e Referee c o n c l u d e d t h a t t h e l a s t c a r r i e r , 
SAIF, was r e s p o n s i b l e under t h e l a s t i n j u r i o u s exposure r u l e . See Bracke v. 
Baza'r, 293 Or 239 (1 9 8 2 ) . On r e v i e w , SAIF contends t h a t t h e a p p l i c a t i o n o f t h e 
l a s t i n j u r i o u s exposure r u l e was unnecessary, because t h e f i r s t c a r r i e r , Giesy, 
Greer & Gunn, had acc e p t e d c l a i m a n t ' s c a r p a l t u n n e l syndrome when i t accepted a 
p r i o r c l a i m . We agree. 

I n November 1988, w h i l e w o r k i n g as an auto d e t a i l e r f o r G i e s y , Greer & 
Gunn's i n s u r e d , c l a i m a n t f i l e d a c l a i m s e e k i n g compensation f o r " t o r n nerves and 
l i g a m e n t s " i n h i s r i g h t arm. On t h e c l a i m f o r m , he r e p o r t e d t h a t h i s arm had 
become s w o l l e n and numb a f t e r an extended p e r i o d o f p o l i s h i n g c a r s . Giesy, 
Greer & Gunn a c c e p t e d t h e c l a i m on January 25, 1989. 

There i s no ev i d e n c e t h a t , i n a c c e p t i n g t h e November 1988 i n j u r y , Giesy, 
Greer & Gunn a c t u a l l y accepted c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome. The 
o c c u p a t i o n a l d i s e a s e was n o t diagnosed u n t i l s i x months a f t e r i t had i s s u e d t h e 
n o t i c e o f acceptance. See Johnson v. S p e c t r a P h y s i c s , 303 Or 49 ( 1 9 8 7 ) . The 
q u e s t i o n r e m a i n s , however, whether Giesy, Greer & Gunn a c c e p t e d t h e c o n d i t i o n by 
v i r t u e o f h a v i n g a c c e p t e d symptoms o f t h e d i s e a s e . 

The c o u r t r e c e n t l y addressed an analogous s i t u a t i o n i n SAIF v. A b b o t t , 103 
Or App 49 ( 1 9 9 0 ) . I n t h a t case, t h e c l a i m a n t s u s t a i n e d a w o r k - r e l a t e d i n j u r y 
i n i t i a l l y d i a g n o s e d as a w r i s t s p r a i n and arm s t r a i n and f i l e d a c l a i m f o r t h o s e 
c o n d i t i o n s . On t h e c l a i m form, he d e s c r i b e d h i s i n j u r y as i n v o l v i n g s w e l l i n g , 
a c h i n g and hand numbness. H i s c o n d i t i o n was n o t diagnosed as c a r p a l t u n n e l 
syndrome u n t i l a f t e r t h e i n j u r y c l a i m was accepted. 

The i n s u r e r i n t h a t case argued t h a t i t accepted t h e i n j u r y as a r i g h t 
w r i s t s t r a i n and r i g h t s h o u l d e r s t r a i n and t h a t t h a t was n o t an acceptance o f 
t h e c a r p a l t u n n e l syndrome. The c o u r t d i s a g r e e d . R e l y i n g on G e o r g i a P a c i f i c v. 
Piwowar, 305 Or 494 ( 1 9 8 8 ) , t h e c o u r t f i r s t n o t e d t h a t an acceptance o f t h e com­
p e n s a b i l i t y o f s p e c i f i c symptoms i n c l u d e s acceptance o f t h e c o m p e n s a b i l i t y o f 
t h e d i s e a s e c a u s i n g t h o s e symptoms. SAIF v. A b b o t t , supra a t 53. Because t h e 
i n s u r e r had ac c e p t e d t h e c l a i m a n t ' s c o n d i t i o n i n v o l v i n g upper e x t r e m i t y s w e l l ­
i n g , a c h i n g and hand numbness, t h e c o u r t concluded t h a t t h e i n s u r e r ' s acceptance 
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encompassed t h e d i s e a s e c a u s i n g t h o s e symptoms, whi c h t u r n e d o u t t o be c a r p a l 
t u n n e l syndrome. I d . a t 54. 

We c o n c l u d e t h a t t h e same r e a s o n i n g a p p l i e s h e r e . Giesy, Greer & Gunn 
ac c e p t e d c l a i m a n t ' s c o n d i t i o n i n v o l v i n g upper e x t r e m i t y s w e l l i n g and numbness. 
A c c o r d i n g l y , G i e s y , Greer & Gunn's acceptance o f c l a i m a n t ' s symptoms a l s o encom­
passed t h e d i s e a s e c a u s i n g t h o s e symptoms, w h i c h , l i k e i n SAIF v. A b b o t t , s u p r a , 
t u r n e d o u t t o be c a r p a l t u n n e l syndrome. We t h e r e f o r e proceed w i t h o u r r e s p o n ­
s i b i l i t y a n a l y s i s . 

I n cases i n w h i c h an accepted i n j u r y i s f o l l o w e d by an i n c r e a s e i n d i s ­
a b i l i t y d u r i n g employment w i t h a l a t e r c a r r i e r , r e s p o n s i b i l i t y i s f i x e d w i t h t h e 
c a r r i e r t h a t i n i t i a l l y a c c e p t e d t h e c l a i m . I n o r d e r t o s h i f t r e s p o n s i b i l i t y , 
t h e p r i o r c a r r i e r must pr o v e a f f i r m a t i v e l y t h a t a l a t e r employment i n d e p e n d e n t l y 
c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f t h e accepted c o n d i t i o n . See Hensel 
Phelps v. M i r i c h , 81 Or App 290 (1 9 8 6 ) ; L i n d a L. Wise, 42 Van N a t t a 115 ( 1 9 9 0 ) . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we conclude t h a t G i e s y , Greer & 
Gunn has f a i l e d t o show t h a t t h e r e was an independent c o n t r i b u t i o n t o t h e wors­
e n i n g o f c l a i m a n t ' s c a r p a l t u n n e l syndrome w h i l e SAIF was on t h e r i s k . The o n l y 
e x p e r t o p i n i o n i n t r o d u c e d on t h i s m a t t e r came from Dr. H i l l , who s t a t e d o n l y 
t h a t c l a i m a n t ' s symptoms have worsened. Consequently, Giesy, Greer & Gunn i s 
t h e r e s p o n s i b l e c a r r i e r f o r c l a i m a n t ' s compensable c a r p a l t u n n e l syndrome. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 20, 1990 i s r e v e r s e d . G i e s y , Greer & 
Gunn's r e s p o n s i b i l i t y d e n i a l f o r c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n i s s e t a s i d e 
and t h e c l a i m i s remanded t o i t f o r p r o c e s s i n g a c c o r d i n g t o law. SAIF's d e n i a l 
o f r e s p o n s i b i l i t y f o r t h e same c o n d i t i o n i s r e i n s t a t e d and u p h e l d . G i e s y , Greer 
and Gunn i s r e s p o n s i b l e f o r t h e $1,650 a t t o r n e y f e e awarded t o c l a i m a n t ' s coun­
s e l by t h e R e f e r e e . Giesy, Greer and Gunn s h a l l r e i m b u r s e SAIF f o r any r e i m ­
bursement i t p r o v i d e d t o Giesy, Greer and Gunn as a r e s u l t o f t h e R e f e r e e ' s 
o r d e r . 

A p r i l 1 1 , 1991 C i t e as 43 Van N a t t a 876 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CLEO I . BESWICK, Claimant 
WCB Case No. 86-00108 

ORDER ON REMAND 
W. D. Bates, J r . , Claimant A t t o r n e y 

H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f A p p e a l s . SAIF 
v. Beswick, 104 Or App 494 ( 1 9 9 0 ) . R e l y i n g on SAIF v. Stephen, 308 Or 41 
(1 9 8 9 ) , t h e c o u r t c o n c l u d e d t h a t our p r i o r o r d e r , w h i c h a f f i r m e d a R e f e r e e ' s 
award o f permanent t o t a l d i s a b i l i t y , Cleo I . Beswick, 41 Van N a t t a 1982 ( 1 9 8 9 ) , 
f a i l e d t o make f i n d i n g s c o n c e r n i n g whether c l a i m a n t was w i l l i n g t o seek work. 
C o n s e q u e n t l y , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g s upplementa­
t i o n . 

C l a i m a n t was 68 y e a r s o l d a t t h e t i m e o f h e a r i n g . Her f o r m a l e d u c a t i o n 
i n c l u d e s a h i g h s c h o o l degree and a n i n e month c l e r i c a l s k i l l s c o u r s e . I n a d d i ­
t i o n , c l a i m a n t has t a k e n a p p r o x i m a t e l y two y e a r s o f c o l l e g e c o u r s e s . 
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Cl a i m a n t has work e x p e r i e n c e as a r e t a i l s a l e s p e r s o n , t a i l o r , c l e r i c a l 
w o r k e r and bookkeeper. She and her husband have owned s e v e r a l b u s i n e s s e s , i n ­
c l u d i n g t h r e e r e s t a u r a n t s , a g r o c e r y s t o r e and a r a n c h . C l a i m a n t worked f o r t h e 
employer f o r s i x y e a r s i n t h e c a p a c i t y o f p a y r o l l a s s i s t a n t . Her work i n c l u d e d 
p r e p a r i n g r e c o r d s and e n t e r i n g d a t a i n t o a computer. 

I n December 1984, c l a i m a n t compensably i n j u r e d her neck w h i l e l i f t i n g a 
computer p r i n t o u t . A l t h o u g h she e x p e r i e n c e d neck and arm symptoms as a r e s u l t 
o f t h e i n j u r y , c l a i m a n t remained a t work. I n March 1985, however, she l e f t work 
due t o h e r d i s a b l i n g symptoms. I n June 1985, c l a i m a n t a p p l i e d f o r d i s a b i l i t y 
r e t i r e m e n t b e n e f i t s . 

I n August 1985, c l a i m a n t underwent s u r g e r y a t t h e C5-6 and C6-7 l e v e l s . 
F o l l o w i n g s u r g e r y , she c o n t i n u e d t o e x p e r i e n c e neck p a i n r a d i a t i n g i n t o her 
hands and arms. C l a i m a n t was found m e d i c a l l y s t a t i o n a r y i n November 1985, 
a l t h o u g h h er t r e a t i n g d o c t o r r e f e r r e d her f o r p h y s i c a l t h e r a p y a t t h a t t i m e . 

C l a i m a n t r e t u r n e d t o m o d i f i e d , p a r t - t i m e work w i t h t h e employer on March 
4, 1986. The n e x t day, c l a i m a n t met w i t h her s u p e r v i s o r and t o l d h er t h a t she 
c o u l d n o t c o n t i n u e w o r k i n g because o f severe p a i n . 

On March 26, 1986, c l a i m a n t ' s t r e a t i n g d o c t o r , Dr. Reeves, D.O., r e p o r t e d 
t h a t c l a i m a n t had i n t r a c t a b l e p a i n and he r e f e r r e d h er t o t h e I n j u r e d Workers' 
Program. I n A p r i l 1986, e v a l u a t o r s f o r t h e Program d e t e r m i n e d t h a t c l a i m a n t 
w o u l d be a b l e t o p e r f o r m " c o n d i t i o n a l l y s e d e n t a r y " work f o r no more t h a n two 
hours p e r day. Dr. Lakehomer, a p s y c h o l o g i s t f o r t h e Workers' Program, examined 
c l a i m a n t and foun d her c o n d i t i o n unremarkable w i t h no f o r m a l d i a g n o s i s . 

F o l l o w i n g t h e e v a l u a t i o n by t h e Program, Dr. Reeves d e t e r m i n e d t h a t 
c l a i m a n t was u n a b l e t o work because o f her neck p a i n . He s u b s e q u e n t l y recom­
mended p a r t i c i p a t i o n i n a p a i n c l i n i c . 

I n A p r i l 1987, c l a i m a n t had reduced range o f m o t i o n o f t h e lumbar s p i n e . 
She had t h e c a p a c i t y f o r o n l y m i l d s e d e n t a r y work f o r l e s s t h a n f o u r hours a 
day. I n May 1987, Dr. Reeves p r e s c r i b e d p h y s i c a l t h e r a p y f o r c l a i m a n t t o h e l p 
h e r f u n c t i o n i n normal d a i l y a c t i v i t i e s and t o r e t u r n t o work i f p o s s i b l e . 

A J u l y 13, 1987 D e t e r m i n a t i o n Order i n c r e a s e d c l a i m a n t ' s t o t a l unscheduled 
permanent d i s a b i l i t y award t o 25 p e r c e n t . 

I n January 1988, Dr. Reeves r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n remained 
unchanged and she was unable t o r e t u r n t o work because o f her age and p h y s i c a l 
c o n d i t i o n . 

C l a i m a n t was w i l l i n g t o seek work. But f o r her compensable i n j u r y , she 
wou l d have r e t u r n e d t o her work w i t h t h e employer. Because o f h e r d i s a b l i n g 
compensable c o n d i t i o n , s i g n i f i c a n t p h y s i c a l l i m i t a t i o n s , l i m i t e d t r a n s f e r a b l e 
s k i l l s and advanced age, i t would have been f u t i l e f o r c l a i m a n t t o seek f u r t h e r 
employment. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t , a l t h o u g h c l a i m a n t was n o t c o m p l e t e l y i n c a p a c i ­
t a t e d on a p h y s i c a l b a s i s , o t h e r f a c t o r s combined w i t h h er p h y s i c a l d i s a b i l i t i e s 
t o r e s u l t i n permanent t o t a l d i s a b i l i t y . We agree. 

I n o r d e r t o pro v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must p r o v e t h a t she i s permanently i n c a p a c i t a t e d f r o m r e g u l a r l y p e r ­
f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . Perma­
ne n t t o t a l d i s a b i l i t y may r e s u l t from l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y , when 
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combined w i t h nonmedical c o n d i t i o n s , i n c l u d i n g "age, t r a i n i n g , a p t i t u d e , a d a p t ­
a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l as 
t h e c o n d i t i o n o f t h e l a b o r market." W i l s o n v. Weyerhaeuser, 30 Or App 403, 409 
( 1 9 7 7 ) . 

U n l e ss c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h her nonmedical 
d i s a b i l i t i e s r e n d e r s a work search f u t i l e , SAIF v. S c h o l l , 92 Or App 594, 597 
(1988) , she must a l s o e s t a b l i s h t h a t she has made r e a s o n a b l e e f f o r t s t o o b t a i n 
r e g u l a r g a i n f u l employment. ORS 656.206(3). Moreover, even i f a work s e a r c h 
w o u l d be f u t i l e , she must f u r t h e r e s t a b l i s h t h a t , b u t f o r t h e compensable i n ­
j u r y , she w o u l d have r e t u r n e d t o work. SAIF v. Stephen, 308 Or 4 1 , 47-48 
(1989) . 

F o l l o w i n g c l a i m a n t ' s neck s u r g e r y , Dr. Paxton, c l a i m a n t ' s t r e a t i n g s u r ­
geon, n o t e d a "tremendous f u n c t i o n a l o v e r l a y element." C l a i m a n t ' s t r e a t i n g doc­
t o r , Dr. Reeves, has r e p o r t e d t h a t c l a i m a n t i s capable o f o n l y m i l d s e d e n t a r y 
work o f a l i m i t e d n a t u r e and f o r l e s s t h a n f o u r hours a day. I n a d d i t i o n , Dr. 
Lechner, a p s y c h o l o g i s t w i t h t h e Pain Therapy C l i n i c , e v a l u a t e d c l a i m a n t and 
dia g n o s e d a n x i e t y and r e a c t i v e d e p r e s s i o n secondary t o her i n d u s t r i a l i n j u r y . 
Dr. Lechner c o n c u r r e d w i t h Dr. Reeves' o p i n i o n t h a t c l a i m a n t c o u l d o n l y r e t u r n 
t o a v e r y l i g h t and l i m i t e d j o b . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s age o f 68 y e a r s , her s e v e r e p h y s i c a l 
d i s a b i l i t y r e s u l t i n g from her i n d u s t r i a l i n j u r y and her f u n c t i o n a l o v e r l a y o r 
c h r o n i c p a i n syndrome had combined t o make a work se a r c h f u t i l e . We agree. 
A l t h o u g h t h e d o c t o r s have agreed t h a t c l a i m a n t c o u l d r e t u r n t o s e d e n t a r y work, 
c l a i m a n t ' s age, work r e s t r i c t i o n s and l i m i t e d a b i l i t y t o work f o r more t h a n a 
few h o u r s each day would make any j o b search f u t i l e . 

A l t h o u g h a work se a r c h by c l a i m a n t would be f u t i l e , she i s n o n e t h e l e s s r e ­
q u i r e d t o e s t a b l i s h t h a t , b u t f o r t h e compensable i n j u r y , she would be w i l l i n g 
t o seek employment. SAIF v. Beswick, supra. I n t h e p r e s e n t case, t h e r e c o r d 
shows t h a t c l a i m a n t was w i l l i n g t o r e t u r n t o work. F o l l o w i n g her s u r g e r y , 
c l a i m a n t was i n t e r v i e w e d by Cascade R e h a b i l i t a t i o n C o u n s e l i n g . The v o c a t i o n a l 
c o u n s e l o r s r e p o r t e d t h a t c l a i m a n t g r e a t l y e n j o y e d her j o b and she i n d i c a t e d t h a t 
she "was most a n x i o u s t o r e t u r n t o work." The c o u n s e l o r s r e p o r t e d t h a t c l a i m a n t 
was " w i l l i n g t o c o o p e r a t e i n any way she can t o f a c i l i t a t e t h a t r e t u r n t o work." 

I n March 1986, c l a i m a n t r e t u r n e d t o m o d i f i e d work w i t h t h e employer. 
A l t h o u g h she c o m p l e t e d her scheduled hours, t h e ne x t day she met w i t h her su p e r ­
v i s o r and i n f o r m e d her t h a t she would be unable t o c o n t i n u e , due t o t h e p a i n she 
was e x p e r i e n c i n g . I n A p r i l 1986, t h e I n j u r e d Workers' Program r e p o r t e d t h a t , 
a l t h o u g h c l a i m a n t expressed a d e s i r e t o r e t u r n t o work, her " f e a s i b i l i t y t o be 
s u c c e s s f u l i s q u e s t i o n a b l e . " 

I n June 1986, Dr. Lakehomer, p s y c h o l o g i s t , examined c l a i m a n t and r e p o r t e d 
t h a t she " d i d n o t appear t o be f u l l y p r e p a r e d f o r e l i m i n a t i n g work and b e g i n n i n g 
r e t i r e m e n t . " 

I n November 1987, c l a i m a n t was examined by BBV M e d i c a l S e r v i c e s . A t t h a t 
t i m e , c l a i m a n t r e p o r t e d t h a t o c c a s i o n a l l y , she s t i l l " g e t s t h e f e e l i n g she would 
l i k e t o r e t u r n t o her o l d j o b . . . . " I n January 1988, c l a i m a n t ' s v o c a t i o n a l coun­
s e l o r s n o t e d t h a t c l a i m a n t " r e p o r t s t h a t she would be i n t e r e s t e d i n r e t u r n i n g t o 
work ( h o w e v e r ) , she f e e l s so e x t r e m e l y p h y s i c a l l y l i m i t e d t h a t even t h e most 
s e d e n t a r y / l i g h t p o s i t i o n s a r e c o n s i d e r e d by her t o be beyond her p h y s i c a l l y 
( s i c ) a b i l i t i e s . " 

A t h e a r i n g , c l a i m a n t t e s t i f i e d t h a t , when she r e t u r n e d t o work f o l l o w i n g 
her i n j u r y , she hoped she c o u l d be a b l e t o do t h e work, a l t h o u g h she was n o t 
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s u r p r i s e d t h a t she c o u l d n o t . Claimant i n d i c a t e d t h a t she would l i k e t o work i f 
p o s s i b l e . A l t h o u g h a co-worker t e s t i f i e d t h a t c l a i m a n t t o l d her she was p l a n ­
n i n g t o r e t i r e i n one t o two y e a r s , c l a i m a n t d i s p u t e d t h a t t e s t i m o n y and s t a t e d 
t h a t she had no p l a n s t o r e t i r e . 

We c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d t h a t , b u t f o r h er compensable 
i n j u r y , she would be w i l l i n g t o seek work. I n r e a c h i n g t h i s c o n c l u s i o n , we r e l y 
on c l a i m a n t ' s r e p o r t s t o her d o c t o r s and examining p h y s i c i a n s , as w e l l as uncon­
t r a d i c t e d r e p o r t s f r o m v o c a t i o n a l c o u n s e l o r s , her a t t e m p t t o r e t u r n t o work i n 
March 1986 and her t e s t i m o n y a t h e a r i n g . I n l i g h t o f t h e s e c o n s i s t e n t r e p o r t s 
f r o m a v a r i e t y o f sou r c e s , t h e co-worker's t e s t i m o n y c o n c e r n i n g c l a i m a n t ' s r e ­
t i r e m e n t p l a n s does n o t cause us t o a l t e r our c o n c l u s i o n t h a t c l a i m a n t was w i l l ­
i n g t o seek work b u t f o r her compensable i n j u r y . A c c o r d i n g l y , we c o n c l u d e t h a t 
c l a i m a n t has s u s t a i n e d her burden o f e s t a b l i s h i n g t h a t she i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d as o f February 7, 1987. Consequently, as supplemented h e r e i n , 
we adhere t o and r e p u b l i s h our November 6, 1989 o r d e r i n i t s e n t i r e t y . 

I T I S SO ORDERED. 

A p r i l 1 1 , 1991 C i t e as 43 Van N a t t a 879 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES W. CULLMER, Claimant 

WCB Case No. Cl-00743 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Blac k , e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

On A p r i l 1, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n agree­
ment i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d e r a ­
t i o n o f t h e payment o f a n o n - s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens­
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 436-60-145(4) r e q u i r e s t h a t a c l a i m d i s p o s i t i o n agreement c o n t a i n 
s p e c i f i e d i n f o r m a t i o n c o n c e r n i n g c l a i m a n t and t h e h i s t o r y o f t h e c l a i m . A p r o ­
posed d i s p o s i t i o n t h a t does n o t c o n t a i n t h e r e q u i r e d i n f o r m a t i o n w i l l n o t be 
approved by t h e Board. See OAR 436-60-145(5); 438-09-020(1). Such an agreement 
i s deemed u n r e a s o n a b l e as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; OAR 438-09-
0 2 0 ( 2 ) . 

Here, c l a i m a n t has s i m u l t a n e o u s l y s u b m i t t e d 13 s e p a r a t e and d i s t i n c t c l a i m 
d i s p o s i t i o n agreements, t o i n c l u d e t h e a b o v e - c a p t i o n e d c l a i m . A l l t h e agree­
ments, i n c l u d i n g t h i s one, p r o v i d e s t h a t t h e amount o f c o n s i d e r a t i o n i s v t h e 
" c o n f i d e n t i a l s e t t l e m e n t o f t h e Jackson County C i v i l Case No. 90-4148-L." As 
such, we f i n d t h a t t h e proposed agreement f a i l s t o p r o v i d e t h e s p e c i f i c amount 
o f c o n s i d e r a t i o n . See J e r r y H. Foss, 43 Van N a t t a 48 ( 1 9 9 1 ) ; OAR 438-09-
0 2 0 ( 1 ) ( a ) . F u r t h e r , t h e agreement f a i l s t o p r o v i d e t h e s p e c i f i c amount o f t h e 
a t t o r n e y f e e . See OAR 438-15-052. Under t h e s e c i r c u m s t a n c e s , t h e proposed d i s ­
p o s i t i o n i s u n r e a s o n a b l e as a m a t t e r o f law. See OAR 438-09-020(2). A c c o r d ­
i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent d i s ­
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
THOMAS A. FACHET, Claimant 

WCB Case No. 90-02880 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r an e x e r c i s e program. 
On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s s u p e r v i s e d t h e r a p e u t i c e x e r c i s e p r o ­
gram was compensable. SAIF argues t h a t t h e program i s n o t compensable under 
t h r e e s e p a r a t e a d m i n i s t r a t i v e r u l e s . A l t h o u g h we do n o t agree t h a t a l l t h r e e 
r u l e s c i t e d by SAIF a r e a p p l i c a b l e i n t h i s case, we agree t h a t t h e e x e r c i s e p r o ­
gram i s n o t compensable. 

Former OAR 436-10-050(2) 

SAIF argues t h a t a t h l e t i c c l u b memberships a re s u b j e c t t o t h i s r u l e , w h i c h 
r e q u i r e s t h e a t t e n d i n g p h y s i c i a n t o m a i n t a i n d i r e c t s u p e r v i s i o n o r c o n t r o l o v e r 
t r e a t m e n t p r o v i d e d by n o n - l i c e n s e d p r o v i d e r s . SAIF contends t h a t " d i r e c t con­
t r o l and s u p e r v i s i o n " means t h e d o c t o r i s on t h e same p r e m i s e s , a t t h e same t i m e 
as t h e p e r s o n p r o v i d i n g t h e m e d i c a l s e r v i c e o r d e r e d by t h e d o c t o r . 

I n t h e p r e s e n t case, SAIF argues t h a t t h e r e c o r d does n o t show t h a t t h e 
e x e r c i s e program would be c a r r i e d o u t by a l i c e n s e d m e d i c a l p r o v i d e r . SAIF a l s o 
a s s e r t s t h a t t h e r e i s no eviden c e t h a t Dr. Ewald would m a i n t a i n d i r e c t i o n o r 
c o n t r o l o v e r t h e program. F i n a l l y , SAIF notes t h a t t h e e x e r c i s e program w o u l d 
n o t t a k e p l a c e on, t h e premises where Dr. Ewald works. 

We agree w i t h SAIF's argument t h a t former OAR 436-10-050(2) a p p l i e s i n t h e 
p r e s e n t case. I n p r e v i o u s cases, we have found t h a t a t h l e t i c c l u b memberships 
f o r p urposes o f swimming t h e r a p y a r e s u b j e c t t o former OAR 436-10-050 ('2) . See 
M a r i l y n A. Robinson, 41 Van N a t t a 2104 (19 8 9 ) . We co n c l u d e t h a t t h e e x e r c i s e 
program a t i s s u e i s comparable t o an a t h l e t i c c l u b membership f o r swimming and 
i s , t h e r e f o r e , s u b j e c t t o t h e same a d m i n i s t r a t i v e r u l e . Because we a r e u n a b l e 
t o f i n d e v i d e n c e t h a t Dr. Ewald m a i n t a i n e d any d i r e c t i o n o r s u p e r v i s i o n o v e r t h e 
p r e s c r i b e d e x e r c i s e program, we conclude t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t 
i t i s compensable. 

Former OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) ( a ) 

SAIF argues t h a t t h i s r u l e p r o v i d e s t h a t p h y s i c a l t h e r a p y may n o t be r e i m ­
b u r s e d u n l e s s c a r r i e d o u t under a w r i t t e n t r e a t m e n t p l a n completed by t h e a t ­
t e n d i n g p h y s i c i a n . SAIF contends t h a t t h e d e f i n i t i o n o f p h y s i c a l t h e r a p y i n ­
c l u d e s e x e r c i s e . SAIF argues t h a t t h e e x e r c i s e program i s n o t compensable as 
t h e R e f e r e e f o u n d t h a t Dr. Ewald d i d n o t p r o v i d e a t r e a t m e n t p l a n as r e q u i r e d by 
t h i s r u l e . 

We d i s a g r e e w i t h SAIF's argument t h a t f o r m e r OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) ( a ) i s 
a p p l i c a b l e i n t h i s case. We conclude t h a t an e x e r c i s e program i s d i s t i n g u i s h ­
a b l e f r o m p h y s i c a l t h e r a p y f o r purposes o f t h e a d m i n i s t r a t i v e r u l e . 
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OAR 436-10-040(8) 
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Under t h i s a d m i n i s t r a t i v e r u l e , t r i p s t o spas, r e s t areas o r r e t r e a t s a r e 
n o t r e i u m b u r s a b l e u n l e s s s p e c i a l m e d i c a l c i r c u m s t a n c e s a r e shown t o e x i s t . Here, 
SAIF argues t h a t p r i o r Board cases have h e l d t h a t use o f t h e f a c i l i t i e s a t a 
p u b l i c YMCA and a p r i v a t e spa were encompassed i n t h e t e r m " t r i p s t o spas." 

We agree t h a t OAR 436-10-040(8) i s a p p l i c a b l e i n t h i s case. We have p r e ­
v i o u s l y f o u n d t h a t t h e r u l e a p p l i e s t o swim t h e r a p y . See Thomas H. Steward, 43 
Van N a t t a 189 ( 1 9 9 1 ) . A c c o r d i n g l y , we conclude t h a t t h e r u l e a l s o a p p l i e s t o 
t h e e x e r c i s e program p r e s c r i b e d i n t h e p r e s e n t case. We ar e u n a b l e t o f i n d e v i ­
dence t h a t s p e c i a l m e d i c a l c i r c u m s t a n c e s e x i s t t o j u s t i f y c l a i m a n t ' s membership 
o r e x e r c i s e program a t t h e f i t n e s s c e n t e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 28, 1990 i s r e v e r s e d . The SAIF Corpora­
t i o n ' s December 15, 1989 d e n i a l i s r e i n s t a t e d and u p h e l d . The Ref e r e e ' s award 
o f an assessed a t t o r n e y f e e o f $750 i s a l s o r e v e r s e d . 

A p r i l 1 1 , 1991 C i t e as 43 Van N a t t a 881 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BETTY S. FRANKLIN, Claimant 

WCB Case No. 89-13985 
ORDER ON RECONSIDERATION 

P o z z i , e t a l . , C l a i m a n t A t t o r n e y s 
D a r r y l Nelson, Defense A t t o r n e y 

On March 15, 1991, we abated our February 27, 1991 Order on Review. We 
t o o k t h i s a c t i o n i n response t o c l a i m a n t ' s c o n t e n t i o n t h a t t h i s m a t t e r had been 
r e s o l v e d by t h e p a r t i e s . The i n s u r e r was g r a n t e d an o p p o r t u n i t y t o respond t o 
c l a i m a n t ' s c o n t e n t i o n s w i t h i n 10 days o f our abatement o r d e r . No f u r t h e r r e ­
sponse has been r e c e i v e d . 

E n c l o s e d w i t h c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n was a copy o f a 
" D i s p u t e d C l a i m S e t t l e m e n t " r e s o l v i n g i s s u e s p e n d i n g b e f o r e t h e Board i n t h i s 
m a t t e r , i n l i e u o f t h e Referee's o r d e r , as w e l l as i s s u e s p e n d i n g b e f o r e t h e 
H e a r i n g s D i v i s i o n i n WCB Case No. 90-12009. Those p o r t i o n s o f t h e s e t t l e m e n t 
w h i c h p e r t a i n t o t h e H e arings D i v i s i o n have r e c e i v e d Referee a p p r o v a l . By t h i s 
o r d e r , we have approved t h o s e p o r t i o n s o f t h e p a r t i e s ' d i s p u t e d c l a i m s e t t l e m e n t 
w h i c h p e r t a i n t o i s s u e s pending r e v i e w , t h e r e b y f u l l y and f i n a l l y r e s o l v i n g t h i s 
m a t t e r , i n l i e u o f t h e Referee's o r d e r . 

F u r t h e r m o r e , on A p r i l 4, 1991, we approved t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement, i n w h i c h c l a i m a n t agreed t o f u l l y r e l e a s e her r i g h t t o f u t u r e work­
e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r h e r compensable i n j u r y . 
WCB Case No. Cl-00493. Pursuant t o t h e c l a i m d i s p o s i t i o n agreement, t h e p a r t i e s 
a greed t h a t a l l i s s u e s w h i c h were e i t h e r r a i s e d o r c o u l d be r a i s e d between them 
were f u l l y s e t t l e d . 

I n l i g h t o f our a p p r o v a l o f t h e d i s p u t e d c l a i m s e t t l e m e n t and c l a i m d i s p o ­
s i t i o n agreement, t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d w i t h p r e j u d i c e . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BONNIE L. GLAZE, Claimant 
WCB Case No. 89-02206 

ORDER ON REVIEW 
Ackerman, e t a l . , C l a i m a n t A t t o r n e y s 

K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members Howe l l and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 30 
p e r c e n t (96 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 34 p e r c e n t (108.8 
d e g r e e s ) . I n a d d i t i o n , c l a i m a n t o b j e c t s t o t h e Referee's e x c l u s i o n f r o m t h e 
r e c o r d o f a m e d i c a l e x h i b i t s u b m i t t e d p o s t h e a r i n g . On r e v i e w , t h e i s s u e s a r e 
e v i d e n c e and e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m on t h e e v i ­
d e n t i a r y i s s u e and m o d i f y on t h e e x t e n t i s s u e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa­
t i o n . 

C l a i m a n t ' s employment as a movie " e x t r a " r e q u i r e d o n l y t h a t she s i t and 
w a l k and d i d n o t i n v o l v e any l i f t i n g . 

CONCLUSIONS OF LAW AND OPINION 

Evidence 

C l a i m a n t contends on r e v i e w t h a t t h e Referee i m p r o p e r l y r e f u s e d t o admit 
i n t o t h e r e c o r d a w r i t t e n r e p o r t d a t e d June 13, 1989, f r o m Dr. W a l l a c e , c l a i m ­
a n t ' s t r e a t i n g o r t h o p e d i c p h y s i c i a n i n C a l i f o r n i a . That r e p o r t was r e c e i v e d by 
t h e s e l f - i n s u r e d employer on June 23, 1989, t h e same d a t e as t h e h e a r i n g i n t h i s 
m a t t e r . A copy o f t h i s r e p o r t was fo r w a r d e d t o c l a i m a n t ' s c o u n s e l and r e c e i v e d 
on June 28, 1989. A t t h e t i m e o f t h e h e a r i n g , t h e r e c o r d was h e l d open f o r t h e 
s u b m i s s i o n o f a d d i t i o n a l e v i d e n c e r e g a r d i n g t i m e l o s s b e n e f i t s and a s s o c i a t e d 
a t t o r n e y f e e s . The r e c o r d was c l o s e d on August 25, 1989. By l e t t e r d a t e d 
December 15, 1989, c l a i m a n t s u b m i t t e d t h e r e p o r t t o t h e Referee f o r i n c l u s i o n i n 
t h e r e c o r d . The Re f e r e e d e c l i n e d t o reopen t h e r e c o r d t o adm i t t h e r e p o r t . 

There i s no q u e s t i o n here r e g a r d i n g t i m e l y d i s c l o s u r e o f t h e r e p o r t by t h e 
employer t o c l a i m a n t . I n t h i s r e g a r d , t h e employer p r o v i d e d t h e r e p o r t t o 
c l a i m a n t w i t h i n 5 days o f r e c e i p t . See OAR 438-07-015(4).. By t h e t i m e c l a i m a n t 
s u b m i t t e d t h e r e p o r t f o r a d m i s s i o n , c l a i m a n t had possessed t h e r e p o r t f o r n e a r l y 
s i x months and t h e e v i d e n t i a r y r e c o r d had been c l o s e d f o r n e a r l y f o u r months. 
Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e Referee d i d n o t abuse her d i s c r e ­
t i o n by r e f u s i n g t o reopen t h e r e c o r d i n o r d e r t o admit t h e e v i d e n c e . See OAR 
438-07-025. I n a d d i t i o n , we conclude t h a t , i n t h e absence o f t h e r e p o r t , t h e 
r e c o r d has n o t been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l ­
oped" so t h a t , p u r s u a n t t o ORS 656.295(5), remand would be a p p r o p r i a t e . 

E x t e n t o f Permanent D i s a b i l i t y 

I f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988 and h i s o r 
her c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n by a 
r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be made 
p u r s u a n t t o f o r m e r ORS 656.283(7) and 656.295(5), r e s p e c t i v e l y . OAR 438-10-005 
and M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 (1 9 8 8 ) . 
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For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e 
e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 
656. 7 2 6 ( 3 ) ( f ) ( A ) . The s e l f - i n s u r e d employer argues t h a t t h e " s t a n d a r d s " 
e f f e c t i v e J a nuary 1, 1989 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s d i s a b i l i t y . We do 
n o t agree. Those " s t a n d - a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order 
f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l 
d i s a b i l i t y . OAR 438-10-010(1). I n t h i s case, t h e " s t a n d a r d s " adopted e f f e c t i v e 
J u l y 1, 1988 ( f o r m e r OAR 436-35-001 e t s e a ) , as amended by t e m p o r a r y r u l e s 
e f f e c t i v e August 19, 1988, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l 
d i s a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 4 3 6 - 3 5 - 2 7 0 ( 1 ) . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n are added and t h e sum i s m u l t i p l i e d by t h e appro­
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 57 y e a r s i s 1. Former OAR 
436-35-290. 

Formal e d u c a t i o n 

C l a i m a n t d i d n o t complete a l l o f t h e c r e d i t r e q u i r e m e n t s f o r g r a d u a t i o n 
f r o m h i g h s c h o o l . The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 11 y e a r s o f f o r m a l edu­
c a t i o n i s 1. Former OAR 436-35-300(3). 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca­
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o ­
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l demonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y 
was 3 as a c o u r t e s y c l e r k (DOT #290.477-018) and house worker (DOT # 301.474-
0 1 0 ) . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 3. Former OAR 436-35-
3 0 0 ( 4 ) . 

T r a i n i n g 

C l a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
t r a i n i n g i s 1. Former OAR 436-35-300(5). 

C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 5, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e 
s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . Former OAR 436-35-300(6). 

Adapt ab i 1 i t y 

Under f o r m e r OAR 436-35-310, a d a p t a b i l i t y v a l u e s range f r o m 0 t o 8. No 
a d a p t a b i l i t y v a l u e i s g i v e n t o a c l a i m a n t who has r e t u r n e d t o her u s u a l and cus­
t o m a r y work, o r accepted a work o f f e r f o r u s u a l and customary work, o r who has 
r e c e i v e d a "work o f f e r " f o r u s u a l and customary work b u t who has r e f u s e d o r has 
n o t responded t o t h e "work o f f e r . " Former OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) & ( b ) . An 
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a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s unable t o r e t u r n t o h er u s u a l and cus­
t o m a r y work b u t who has r e t u r n e d t o m o d i f i e d work i s d e t e r m i n e d f r o m a m a t r i x o f 
v a l u e s a t f o r m e r OAR 436-35-310(3). That m a t r i x compares t h e p h y s i c a l c a p a c i t y 
o f t h e c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d 
by t h e m o d i f i e d work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l 
c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i ­
c a l c a p a c i t i e s a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e 
d e f i n i t i o n s c o n t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . I f , as a r e s u l t o f 
t h e i n j u r y , a c l a i m a n t i s n o t w o r k i n g and no employment has been o f f e r e d , t h e 
a d a p t a b i l i t y f a c t o r s h a l l be based on r e s i d u a l p h y s i c a l c a p a c i t y a c c o r d i n g t o 
t h e t a b l e i n f o r m e r OAR 436-35-310(4). 

Here, t h e Referee concl u d e d t h a t c l a i m a n t was employed i n m o d i f i e d work as 
a movie " e x t r a " and, t h e r e f o r e , she a r r i v e d a t c l a i m a n t ' s a d a p t a b i l i t y f a c t o r 
u t i l i z i n g s u b s e c t i o n (3) o f former OAR 436-35-310. C l a i m a n t contends t h a t h er 
a d a p t a b i l i t y f a c t o r s h o u l d be a r r i v e d a t by u t i l i z i n g s u b s e c t i o n (4) o f t h e 
r u l e . She argues t h a t her work as a movie " e x t r a " was s p o r a d i c and, i n a d d i ­
t i o n , t h a t she was n o t so employed as o f t h e d a t e o f h e a r i n g . We c o n c l u d e , how­
e v e r , t h a t t h e Refer e e ' s use o f s u b s e c t i o n (3) o f t h e r u l e was p r o p e r . 

" M o d i f i e d work" as used i n t h e s t a n d a r d s i s d e f i n e d as "some j o b o t h e r 
t h a n t h e j o b h e l d a t t h e t i m e o f i n j u r y , o r t h e j o b h e l d a t t h e t i m e o f i n j u r y 
w i t h any m o d i f i c a t i o n o f d u t i e s . " Former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) . The " s t a n d a r d s " 
n e i t h e r s t a t e n o r suggest t h a t employment which i s s p o r a d i c i n n a t u r e i s n o t t o 
be c o n s i d e r e d " m o d i f i e d work." F u r t h e r , t h e r e i s no i n d i c a t i o n h e r e t h a t c l a i m ­
a n t worked o n l y s p o r a d i c a l l y due t o t h e e f f e c t s o f her compensable i n j u r y . 
S i m i l a r l y , t h e f a c t t h a t c l a i m a n t was n o t w o r k i n g as an " e x t r a " on t h e d a t e o f 
h e a r i n g , f o r reasons u n r e l a t e d t o her compensable i n j u r y , does n o t negat e a p p l i ­
c a t i o n o f s u b s e c t i o n (3) o f t h e r u l e . See Joyce M. Ramirez-Jones, 43 Van N a t t a 
342 (1991) ( S u b s e c t i o n (3) o f former OAR 436-35-310 a p p l i e d t o i n j u r e d w o r k e r s 
who r e t u r n s t o s e a s o n a l work f o l l o w i n g i n j u r y b u t i s unemployed a t h e a r i n g . ) 
T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t ' s a d a p t a b i l i t y f a c t o r i s p r o p e r l y d e t e r ­
mined under f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

C l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l c a p a c i t y t o do 
heavy work. C l a i m a n t ' s m o d i f i e d wprk as a movie " e x t r a " r e q u i r e d a s e d e n t a r y 
p h y s i c a l c a p a c i t y . T h e r e f o r e , her a d a p t a b i l i t y v a l u e i s 3. 

Im p a i r m e n t 

The R e f e r e e awarded c l a i m a n t an impairment v a l u e o f 5 p e r c e n t f o r c l a i m ­
a n t ' s l aminectomy w i t h s i n g l e d i s c e c t o m y . We agree. Former OAR 43 6 - 3 5 - 3 5 0 ( 2 ) . 

/ 

I n a d d i t i o n , t h e Referee awarded c l a i m a n t 4 p e r c e n t each f o r u n o p e r a t e d 
d i s c derangements w i t h c l i n i c a l l y - r e l a t e d symptoms a t t h r e e l e v e l s : L2-3, L3-4 
and L5-S1. The R e f e r e e added t h e s e 4 p e r c e n t v a l u e s t o a r r i v e a t a c u m u l a t i v e 
v a l u e o f 12 p e r c e n t . We agree. F u r t h e r , t h e 12 p e r c e n t v a l u e f o r d i s c derange­
ment i s added t o t h e 5 p e r c e n t v a l u e f o r s p i n a l s u r g e r y , f o r a t o t a l o f 17 
p e r c e n t . L e l a n d M. P o l l o c k , 42 Van N a t t a 925 (1 9 9 0 ) . 

The R e f e r e e a l s o awarded c l a i m a n t an impairment v a l u e o f 10 p e r c e n t f o r 
d i s a b l i n g p a i n . Former OAR 436-35-320(1)(a) p r o v i d e s t h a t p a i n can r e s u l t i n 
l o s s o f use o r f u n c t i o n . When i t does, i t i s r a t e d based on t h e l o s s o f use o r 
f u n c t i o n w h i c h r e s u l t s and no a d d i t i o n a l v a l u e i s a l l o w e d f o r t h e p a i n a l o n e . 
I n D a n i e l M. A l i r e , 41 Van N a t t a 752 (19 8 9 ) , we h e l d t h a t , inasmuch as t h e 
" s t a n d a r d s " do n o t p r o v i d e f o r a v a l u e range f o r imp a i r m e n t a t t r i b u t a b l e t o d i s ­
a b l i n g p a i n , t h e Board on de novo r e v i e w can c o n s i d e r t h e e v i d e n c e and award t h e 
c l a i m a n t a v a l u e t h a t a d e q u a t e l y compensated him f o r h i s l o s s o f use o r f u n c t i o n 
a t t r i b u t a b l e t o t h e d i s a b l i n g p a i n . 
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The employer argues t h a t , because t h e Referee fo u n d c l a i m a n t ' s t e s t i m o n y 
t o be u n r e l i a b l e , i t was n o t p r o p e r t o award c l a i m a n t a v a l u e f o r d i s a b l i n g 
p a i n . We have adopted t h e Referee's f i n d i n g t h a t c l a i m a n t i s n o t r e l i a b l e . 
However, we c o n c l u d e , as d i d t h e Referee, t h a t s u f f i c i e n t r e l i a b l e e v i d e n c e 
e x i s t s i n t h e r e c o r d from w h i c h t o conclude t h a t c l a i m a n t does have l o s s o f use 
o r f u n c t i o n due t o p a i n t o s u p p o r t an award under f o r m e r OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) . 
We adopt t h e Referee's d i s c u s s i o n o f t h i s i s s u e . Moreover, we f u r t h e r c o n c l u d e 
t h a t t h e 10 p e r c e n t v a l u e a s s i g n e d by t h e Referee a p p r o p r i a t e l y measures t h a t 
l o s s o f use. 

The Referee d i d n o t award a v a l u e f o r l o s t range o f s p i n a l m o t i o n . C l a i m ­
a n t argues f o r such an award, n o t i n g t h a t Dr. Wallace r e p o r t e d i n h i s c l o s i n g 
e x a m i n a t i o n t h a t c l a i m a n t reached t o her knees upon f o r w a r d f l e x i o n . However, 
o t h e r t h a n n o t i n g c l a i m a n t ' s r e p o r t s o f p a i n , Dr. Wallace does n o t e x p r e s s l y 
a t t r i b u t e c l a i m a n t ' s l i m i t e d f o r w a r d f l e x i o n t o her compensable c o n d i t i o n . Fur­
t h e r , w h i l e c l a i m a n t ' s l a c k o f r e l i a b i l i t y does n o t negate a g e n e r a l f i n d i n g o f 
l o s s o f use due t o p a i n , her u n r e l i a b i l i t y does c a l l i n t o q u e s t i o n any s p e c i f i c 
f i n d i n g r e g a r d i n g a one-time l o s s - o f - m o t i o n measurement. Moreover, even i f we 
were t o ac c e p t Dr. Wallace's r e p o r t as e s t a b l i s h i n g i n j u r y - r e l a t e d l o s s o f f o r ­
ward f l e x i o n , we s t i l l l a c k a measurement o f t h a t l o s s i n t e r m s o f degrees. I n 
sum, we agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h e n t i t l e m e n t 
t o an i m p a i r m e n t v a l u e f o r l o s t range o f m o t i o n due t o her i n j u r y . 

The i m p a i r m e n t v a l u e s f o r c l a i m a n t ' s s u r g e r y and d i s c derangements, 17, 
and d i s a b l i n g p a i n , 10, a r e combined f o r a t o t a l i m p a i r m e n t v a l u e o f 25.3 p e r ­
c e n t ( t o t h e n e a r e s t • 1 / 1 0 t h o f one p e r c e n t ) . 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m ­
a n t ' s age v a l u e , 1, i s added t o her e d u c a t i o n v a l u e , 5, t h e sum i s 6. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 3, t h e p r o d u c t i s 18. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 25.3, t h e r e s u l t i s 43.3 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former 
OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 44 p e r c e n t . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

C l a i m a n t argues e n t i t l e m e n t t o an i n c r e a s e d award based upon c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t she s u f f e r s from a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i ­
t i v e use o f her low back, and t h a t she has l o s t a p p r o x i m a t e l y h a l f o f her p r e -
i n j u r y c a p a c i t y f o r s t o o p i n g , l i f t i n g , p u s h i n g , p u l l i n g , c l i m b i n g , and o t h e r 
p h y s i c a l a c t i v i t i e s . However, i n l i g h t o f c l a i m a n t ' s u n r e l i a b i l i t y , we cannot 
f i n d t h a t i t i s h i g h l y p r o b a b l e t h a t c l a i m a n t ' s permanent d i s a b i l i t y exceeds 
t h a t i n d i c a t e d by t h e " s t a n d a r d s . " 

The R e f e r e e reduced c l a i m a n t ' s award by 5 p e r c e n t , r e a s o n i n g t h a t c l a i m a n t 
was 5 p e r c e n t d i s a b l e d ' i m m e d i a t e l y b e f o r e t h i s compensable i n j u r y as a r e s u l t o f 
a p r i o r compensable i n j u r y t o t h e same body p a r t . The Referee r e l i e d upon ORS 
65 6 . 2 1 4 ( 5 ) , w h i c h p r o v i d e s t h a t an i n j u r e d worker's award o f compensation be 
" d e t e r m i n e d by t h e e x t e n t o f t h e d i s a b i l i t y compared t o t h e w o r k e r b e f o r e such 
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i n j u r y and w i t h o u t such d i s a b i l i t y . " The Referee c o n c l u d e d t h a t t h e s t a t u t e 
compels a comparison o f c l a i m a n t ' s d i s a b i l i t y b e f o r e h i s compensable i n j u r y w i t h 
t h e d i s a b i l i t y she had a f t e r w a r d . We agree. Mary A. V o q e l a a r , 42 Van N a t t a 
2846 ( 1 9 9 0 ) . A c c o r d i n g l y , we f i n d t h a t t h e Referee p r o p e r l y r e d u c e d c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y award by 5 p e r c e n t . A c c o r d i n g l y , we c o n c l u d e 
t h a t c l a i m a n t i s e n t i t l e d t o an award o f 39 p e r c e n t f o r her 1987 low back i n ­
j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 13, 1989, as amended F e b r u a r y 8, 1990 
and F e b r u a r y 16, 1990, i s m o d i f i e d . I n a d d i t i o n t o t h e R e f e r e e ' s award and t h e 
D e t e r m i n a t i o n Order award, c l a i m a n t i s awarded 5 p e r c e n t (16 degrees) unsched­
u l e d permanent d i s a b i l i t y , f o r a t o t a l award o f 39 p e r c e n t (124.8 d e g r e e s ) . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r . However, t h e t o t a l a t t o r n e y f e e a l l o w e d by t h e R e f e r e e and Board 
o r d e r s h a l l n o t exceed $3,800. 

A p r i l 1 1 , 1991 C i t e as 43 Van N a t t a 886 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROYLEE W. MARLOW, Claimant 

WCB Case No. Cl-00686 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Ackerman, e t a l . , C l aimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

On March 28, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d ­
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u ­
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens­
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 436-60-145(4) r e q u i r e s t h a t a c l a i m d i s p o s i t i o n agreement c o n t a i n 
s p e c i f i e d i n f o r m a t i o n c o n c e r n i n g c l a i m a n t and t h e h i s t o r y o f t h e c l a i m . A p r o ­
posed d i s p o s i t i o n t h a t does n o t c o n t a i n t h e r e q u i r e d i n f o r m a t i o n w i l l n o t be 
approved by t h e Board. See OAR 436-60-145(5); 438-09-020(1). Such an agreement 
i s deemed u n r e a s o n a b l e as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; OAR 438-09-
0 2 0 ( 2 ) . 

Here, t h e proposed d i s p o s i t i o n f a i l s t o p r o v i d e a p r o m i n e n t o r b o l d f a c e 
o r d e r p a r a g r a p h . See OAR 438-09-020(1) ( c ) . We a l s o n o t e t h a t t h e agreement 
f a i l s t o p r o v i d e t h e D i r e c t o r ' s a p p r o v a l , which i s r e q u i r e d because t h e c l a i m i s 
s u b j e c t t o reimbursement f r o m t h e Re-employment A s s i s t a n c e Reserve. 

F u r t h e r , t h e s t a t e d c o n s i d e r a t i o n i n t h e CDA was $6,000, a l t h o u g h t h i s 
amount appears t o be s u b j e c t t o a mil e a g e reimbursement overpayment i n t h e 
amount o f $115.20 (see page 6, l i n e 3 o f CDA). Thus, one c o u l d c o n c l u d e t h a t 
t h e a c t u a l c o n s i d e r a t i o n i s $5,884.80, r a t h e r t h a n $6,000. Moreover, assuming 
t h i s t o be t h e case, t h e s t a t e d a t t o r n e y f e e o f $1,500 exceeds t h e amount 
a l l o w e d under OAR 438-15-052. 

Inasmuch as t h e Board can not a s c e r t a i n t h e amount o f t h e c o n s i d e r a t i o n , 
and t h e r e f o r e cannot v e r i f y t h e a t t o r n e y f e e , t h e proposed d i s p o s i t i o n i s u n r e a ­
s o n a b l e as a m a t t e r o f law. See OAR 438-09-020(2). A c c o r d i n g l y , we d e c l i n e t o 
approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent 
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d i s a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-
6 0 - 1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o ur s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T I S SO ORDERED. 

A p r i l 1 1 , 1991 ; C i t e as 43 Van N a t t a 887 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES I . McCRACKEN, Claimant 

WCB Case No. 90-03174 
ORDER ON REVIEW 

Westmoreland, e t a l . , C l a i m a n t A t t o r n e y s 
/ Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m , N i c h o l s , and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Brazeau's o r d e r 
w h i c h i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r l o s s o f use 
o r f u n c t i o n o f t h e r i g h t l e g from 5 p e r c e n t (7.5 d e g r e e s ) , as awarded by a 
D e t e r m i n a t i o n Order, t o 48 p e r c e n t (72 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t 
o f s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa­
t i o n . C l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on October 5, 1989. 

Cl a i m a n t e x p e r i e n c e s mechanical i n s t a b i l i t y o f t h e r i g h t knee due t o 
a r t i c u l a r damage t o t h e p a t e l l o f e m o r a l j o i n t . C l a i m a n t has a l i m p as a conse­
quence o f h i s r i g h t knee i n j u r y . 

FINDING OF ULTIMATE FACT 

C l a i m a n t has s u s t a i n e d a 25 p e r c e n t l o s s o f use o r f u n c t i o n o f h i s r i g h t 
l e g as a r e s u l t o f h i s knee i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Scheduled Permanent D i s a b i l i t y Under t h e Standards 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r 
h i s - r i g h t k n e e / l e g i n j u r y f rom 5 p e r c e n t t o 48 p e r c e n t . On de novo r e v i e w , we 
c a l c u l a t e a d i f f e r e n t v a l u e . 

C l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on October 5, 1989, and 
h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on January 17, 1990. T h e r e f o r e , we 
a p p l y f o r m e r OAR 436-35-001 e t seq. Former OAR 438-10-010. Former OAR 436-35-
010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f scheduled permanent d i s a b i l i t y . 
Former 436-35-010(1). 

The R eferee awarded a 42 p e r c e n t v a l u e f o r l o s t knee m o t i o n , a 5 p e r c e n t 
v a l u e f o r r i g h t t h i g h a t r o p h y , and a 5 p e r c e n t v a l u e f o r l o s s o f r e p e t i t i v e use 
o f t h e r i g h t k n e e / l e g . He made no award f o r c l a i m a n t ' s j o i n t i n s t a b i l i t y , s u r g ­
e r i e s o r l i m p . The p a r t i e s do n o t d i s p u t e t h a t c l a i m a n t i s e n t i t l e d t o no v a l u e 
under t h e s t a n d a r d s f o r h i s j o i n t i n s t a b i l i t y , l i m p o r s u r g e r i e s . The i n s u r e r 
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p r i m a r i l y c h a l l e n g e s t h e award o f 42 p e r c e n t f o r l o s t range o f r i g h t knee m o t i o n 
due t o a b r a c e . T h e r e f o r e , we address o n l y c l a i m a n t ' s a t r o p h y , l o s s o f r e p e t i ­
t i v e use o f t h e r i g h t k n e e / l e g due t o a c h r o n i c c o n d i t i o n , and l o s s o f range o f 
m o t i o n . 

A t r o p h y 

C l a i m a n t has o n e - h a l f i n c h a t r o p h y o f t h e r i g h t t h i g h due t o h i s r i g h t 
knee i n j u r y . T h e r e f o r e , we agree c l a i m a n t s h o u l d r e c e i v e an award o f 5 p e r c e n t 
i m p a i r m e n t f o r a t r o p h y . Former OAR 4 3 6 - 3 5 - 2 3 0 ( 5 ) ( b ) . 

Loss o f R e p e t i t i v e Use 

C l a i m a n t i s p e r m a n e n t l y l i m i t e d t o l i g h t a m b u l a t o r y a c t i v i t i e s . F u r t h e r ­
more, he i s u n a b l e t o r e p e t i t i v e l y k n e e l , s t o o p , s q u a t , bend, o r w a l k on i n ­
c l i n e s o r uneven s u r f a c e s due t o h i s r i g h t knee i n j u r y . T h e r e f o r e , we agree 
w i t h t h e R e f e r e e ' s award o f 5 p e r c e n t impairment f o r t h i s l o s s . Former OAR 436-
3 5 - 0 1 0 ( 7 ) . 

Loss o f Range o f M o t i o n 

F i n d i n g t h a t c l a i m a n t has a mechanical i n s t a b i l i t y o f t h e r i g h t knee j o i n t 
such t h a t he must wear a knee br a c e t h a t l i m i t s h i s f l e x i o n t o 30 deg r e e s , t h e 
Refe r e e awarded c l a i m a n t 42 p e r c e n t f o r l o s s o f range o f m o t i o n under f o r m e r 
OAR 43 6 - 3 5 - 2 2 0 ( 1 ) . We d i s a g r e e . Under t h e s t a n d a r d s , t h e movement o f a j o i n t 
i s measured i n a c t i v e degrees o f m o t i o n . Former OAR 436-35-010(3). Inasmuch as 
c l a i m a n t ' s m e c h a n i c a l b r a c e i s a p a s s i v e r e s t r a i n t , i t p r e v e n t s t h e measurement 
o f a c t i v e degrees o f m o t i o n . T h e r e f o r e , we conclude t h a t t h e s t a n d a r d s r e q u i r e 
measurement o f c l a i m a n t ' s knee m o t i o n w i t h o u t t h e b r a c e . The c l o s i n g examina­
t i o n p e r f o r m e d by Dr. G i l s d o r f , c l a i m a n t ' s t r e a t i n g o r t h o p e d i c p h y s i c i a n , r e ­
v e a l e d t h a t c l a i m a n t has f u l l range o f m o t i o n o f t h e r i g h t knee j o i n t when he i s 
not w e a r i n g t h e b r a c e . T h e r e f o r e , no impairment v a l u e i s awarded under t h e 
s t a n d a r d s f o r l o s s o f r i g h t knee range o f m o t i o n . 

A c c o r d i n g l y , c l a i m a n t ' s o n l y r a t a b l e i m p a i r m e n t s under t h e s t a n d a r d s a r e 
5 p e r c e n t f o r a t r o p h y o f t h e r i g h t t h i g h , and 5 p e r c e n t f o r l o s s o f r e p e t i t i v e 
use o f t h e r i g h t k n e e / l e g . Former OAR 4 3 6 - 3 5 - 2 3 0 ( 5 ) ( b ) ; f o r m e r OAR 436-35-
1 1 0 ( 7 ) . When t h o s e v a l u e s a r e combined, t h e t o t a l s c h e d u l e d i m p a i r m e n t v a l u e 
f o r c l a i m a n t ' s r i g h t k n e e / l e g i s 9.75 p e r c e n t . Former OAR 436 - 3 5 - 2 2 0 ( 4 ) . When 
t h a t v a l u e i s rounded up t o t h e ne x t h i g h e r whole p e r c e n t a g e , c l a i m a n t ' s perma­
nent s c h e d u l e d d i s a b i l i t y under t h e s t a n d a r d s f o r l o s s o f use o r f u n c t i o n o f t h e 
r i g h t k n e e / l e g i s 10 p e r c e n t . Former OAR 436-35-010(6). 

D i s a b i l i t y O u t s i d e t h e Standards 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . I n e x a m i n i n g 
f o r c l e a r and c o n v i n c i n g e v i d e n c e , we view t h e r e c o r d as a whole. Thomas L. 
Swanqer, 42 Van N a t t a 887 ( 1 9 9 0 ) . Here, we f i n d t h a t c l a i m a n t ' s i m p a i r m e n t i s 
g r e a t e r t h a n t h a t i n d i c a t e d under t h e s t a n d a r d s . 

C l a i m a n t s u s t a i n e d a p a t e l l o f e m o r a l d i s l o c a t i o n o f t h e r i g h t knee j o i n t 
r e q u i r i n g r e p a i r and debridement o f t h e p a t e l l o f e m o r a l c a p s u l e . T h i s s u r g e r y 
d i d n o t p r o v i d e c l a i m a n t p a i n r e l i e f and f u r t h e r s u r g e r y was u n d e r t a k e n w i t h 
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e x c i s i o n o f t h e s y n o v i a l p l i c a and s h a v i n g o f t h e p a t e l l a r s u r f a c e . N e i t h e r 
s u r g i c a l p r o c e d u r e i s r a t a b l e under t h e s t a n d a r d s . 
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Moreover, c l a i m a n t c o n t i n u e s t o e x p e r i e n c e p a i n due t o a r t i c u l a r damage t o 
t h e p a t e l l a , most n o t a b l y c a u s i n g c l a i m a n t t o l i m p . C l a i m a n t ' s l i m p i s n o t 
r a t a b l e under t h e s t a n d a r d s e i t h e r ; y e t due t o o n g o i n g m e c h a n i c a l i n s t a b i l i t y o f 
t h e p a t e l l o f e m o r a l j o i n t , c l a i m a n t has i n s t a b i l i t y o f t h e knee j o i n t w h i c h has 
r e s u l t e d i n h i s f a l l i n g and s u s t a i n i n g f u r t h e r i n j u r i e s . 

C l a i m a n t wears a knee brace p r e s c r i b e d by h i s t r e a t i n g p h y s i c i a n t o s t a b i ­
l i z e t h e knee j o i n t . The mere f a c t t h a t c l a i m a n t wears a b r a c e does n o t c o n s t i ­
t u t e c l e a r and c o n v i n c i n g evidence t h a t h i s d i s a b i l i t y i s g r e a t e r t h a n t h e award 
t o w h i c h c l a i m a n t i s e n t i t l e d under t h e s t a n d a r d s . See K i r k A. S h i r a , 42 Van 
N a t t a 1011 ( 1 9 9 0 ) . The m e d i c a l evidence must demonstrate t h a t , as a r e s u l t o f 
t h e b r a c e , c l a i m a n t ' s d i s a b i l i t y i s g r e a t e r t h a n t h a t measured under t h e s t a n ­
d a r d s . See Edythe P. E q q l e s t o n , 42 Van N a t t a 1526 (1990) (no award o u t s i d e t h e 
s t a n d a r d s where a l l e g e d l o s s o f m o t i o n n o t v e r i f i e d by p h y s i c i a n ) . Here, t h e 
m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s brace reduces h i s knee f l e x i o n from 
t h e normal 150 degrees t o 30 degrees. As d i s c u s s e d above, t h i s l o s s o f m o t i o n 
i s n o t o t h e r w i s e r a t a b l e under t h e s t a n d a r d s . 

We c o n s i d e r c l a i m a n t ' s s u r g e r y , h i s r e s i d u a l p a i n , l i m p i n g and i n s t a b i l ­
i t y , and b o t h t h e p o s i t i v e e f f e c t o f t h e brace i n t e r m s o f i n c r e a s e d s t a b i l i t y 
and t h e n e g a t i v e e f f e c t i n terms o f l o s t range o f m o t i o n . Based on t h e s e f a c ­
t o r s , we c o n c l u d e t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e l o s s o f use o r 
f u n c t i o n o f c l a i m a n t ' s k n e e / l e g i s g r e a t e r t h a n he would be awarded under t h e 
s t a n d a r d s . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o an award o f 25 
p e r c e n t permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f h i s k n e e / l e g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 26, 1990 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . I n l i e u o f t h e Referee's award and i n a d d i t i o n t o t h e 5 p e r c e n t (7.5 
d e g rees) s c h e d u l e d permanent d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n Order, 
c l a i m a n t i s awarded 20 p e r c e n t (30 degrees) scheduled permanent d i s a b i l i t y , g i v ­
i n g him a t o t a l award t o d a t e o f 2 5 p e r c e n t (37.5 degrees) s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g . The r e m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 

Board Member C r i d e r , d i s s e n t i n g . 

The Board e r r s i n r e d u c i n g c l a i m a n t ' s award. The Board i n t e r p r e t s f o r m e r 
OAR 436-35-220(1) t o r e q u i r e measurement o f m o t i o n i n t h e knee unimpeded by a 
knee b r a c e even t h o u g h t h e brace must be worn as a r e s u l t o f t h e compensable i n ­
j u r y . Assuming t h i s i n t e r p r e t a t i o n o f t h e r u l e i s c o r r e c t , c l a i m a n t has p r o v e n 
l o s s o f use o r f u n c t i o n i n excess n o t o n l y o f t h e 10 p e r c e n t a l l o w e d by t h e 
s t a n d a r d , b u t a l s o i n excess o f t h e 25 p e r c e n t awarded by t h e Board. 

Use o f t h e b r a c e , which i s necessary due t o knee i n s t a b i l i t y , causes g r e a t 
r e d u c t i o n i n range o f m o t i o n . N o t i n g c l a i m a n t ' s knee i n s t a b i l i t y , c l a i m a n t ' s 
p h y s i c i a n w r o t e t h a t c l a i m a n t was unable t o t o l e r a t e s u s t a i n e d w a l k i n g , s q u a t ­
t i n g o r h i g h - p a c e d a c t i v i t y . He w r o t e t h a t , "Because o f t h i s knee i n j u r y , t h i s 
man i s l i m i t e d t o l i g h t a m b u l a t o r y t o s e d e n t a r y a c t i v i t i e s , w i t h a m a j o r l o s s o f 
f u n c t i o n a l c a p a c i t y r e l a t i v e t o h i s p r e v i o u s p h y s i c a l c a p a c i t i e s . " To ade­
q u a t e l y compensate him f o r h i s c o n d i t i o n , an award o f no l e s s t h a n t h e 48 p e r ­
c e n t awarded by t h e Referee i s a p p r o p r i a t e . 
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I n t h e M a t t e r o f t h e Compensation o f 
LINDA L. VALEK, Claimant 
WCB Case No. 89-17628 

ORDER ON REVIEW 
Constance Crooker, Claimant A t t o r n e y 

A. Gregory McKenzie, A t t o r n e y 
Randolph B. H a r r i s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The S A I F * C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Neal's o r d e r w h i c h s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a m i g r a i n e headache c o n d i t i o n . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s m i g r a i n e headache c o n d i t i o n i s 
compensable under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) because c l a i m a n t has e x p e r i e n c e d a 
s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s a r i s i n g o u t o f and i n t h e c o u r s e o f 
her employment. We d i s a g r e e . 

C l a i m a n t a l l e g e s t h a t p s y c h o l o g i c a l s t r e s s i n her w o r k i n g e n v i r o n m e n t 
caused her m i g r a i n e headaches. Because c l a i m a n t ' s l a s t exposure t o work s t r e s ­
s o r s w h i c h c o u l d have caused her m i g r a i n e headaches was i n June 1989, t h e occ u ­
p a t i o n a l d i s e a s e law whic h became e f f e c t i v e January 1, 1988 i s a p p l i c a b l e . See 
fo r m e r ORS 656.802; Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . 

I n p e r t i n e n t p a r t , f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) d e f i n e s o c c u p a t i o n a l d i s e a s e 
as: 

"Any s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s 
a r i s i n g o u t o f and i n t h e course o f employment 
w h i c h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n 
p h y s i c a l d i s a b i l i t y . " 

The Board c o n c l u d e d i n Ronald V. Dickson, 42 Van N a t t a 1102 ( 1 9 9 0 ) , t h a t 
t h e l e g i s l a t u r e i n t e n d e d p a r a g r a p h ( c ) o f former ORS 656.802(1) t o encompass 
o n l y a s e r i e s o f " p h y s i c a l " t r a u m a t i c e v e n t s r a t h e r t h a n s e r i e s o f " p s y c h o l o g i ­
c a l " t r a u m a t i c e v e n t s . C l a i m a n t does n o t argue nor p r o v i d e e v i d e n c e o f any 
s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s o t h e r t h a n a s t r e s s f u l work e n v i r o n ­
ment. A c c o r d i n g l y , we co n c l u d e t h a t former ORS 6 5 6 . 8 0 1 ( 1 ) ( c ) i s n o t a p p l i c a b l e 
i n t h e p r e s e n t case. 

There i s no c l a i m o r eviden c e t h a t c l a i m a n t ' s headaches were caused by 
w o r k i n g c o n d i t i o n s w h i c h i n c l u d e d i n g e s t i o n o f , a b s o r p t i o n o f , i n h a l a t i o n o f o r 
c o n t a c t w i t h d u s t , fumes, v a p o r s , gasses, r a d i a t i o n , o r o t h e r t o x i c o r c o n t a c t -
t y p e c o n d i t i o n s . See D i c k s o n , supra a t 1106. A c c o r d i n g l y , ' c l a i m a n t ' s headaches 
have n o t been shown t o be a compensable o c c u p a t i o n a l d i s e a s e under f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) . 

I n D i c k s o n , supra a t 1108-09 we h e l d : 

" P h y s i c a l c o n d i t i o n s r e s u l t i n g from w o r k - r e l a t e d 
' s t r e s s ' a r e n o t compensable under p a r a g r a p h ( b ) , 
u n l e s s a 'mental d i s o r d e r ' has been diagnosed as 
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t h e u n d e r l y i n g c o n d i t i o n . Only i n t h a t s i t u a t i o n , 
where p h y s i c a l c o n d i t i o n d i r e c t l y r e s u l t f r o m a d i ­
agnosed m e n t a l d i s o r d e r , can a s t r e s s - r e l a t e d phys­
i c a l c o n d i t i o n be found compensable under [ f o r m e r ] 
ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) and ( 2 ) . " 

Here, c l a i m a n t a l l e g e d l y e x p e r i e n c e d w o r k - r e l a t e d s t r e s s w h i c h began i n 
t h e F a l l o f 1988 and c o n t i n u e d u n t i l June 1989 a l l e g e d l y c a u s i n g h e r t o e x p e r i ­
ence m i g r a i n e headaches f o r w h i c h she has a h i s t o r y . C l a i m a n t argues t h a t be­
cause a m i g r a i n e headache c o n d i t i o n i s r e c o g n i z e d i n t h e m e d i c a l community and 
o c c u r s i n t h e b r a i n , i t i s , by d e f i n i t i o n a me n t a l d i s o r d e r . However, t h e i s s u e 
i s w h e t h e r t h e m e d i c a l o r p s y c h o l o g i c a l communities r e c o g n i z e c l a i m a n t ' s m e d i c a l 
c o n d i t i o n as a "mental d i s o r d e r . " Claimant p r o v i d e s no e v i d e n c e t o s u p p o r t t h a t 
p r o p o s i t i o n . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has n o t met h e r burden o f 
p r o o f t o d e t e r m i n e t h a t she has a "mental d i s o r d e r " a r i s i n g o u t o f and i n t h e 
co u r s e o f her employment. Thus, c l a i m a n t ' s headaches a r e n o t a compensable 
o c c u p a t i o n a l d i s e a s e under former ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) . 

C l a i m a n t has shown t h a t j o b s t r e s s p r o b a b l y p r e c i p i t a t e d h e r m i g r a i n e 
headaches.. However, because her w o r k - r e l a t e d s t r e s s i s n o t p r o p e r l y c h a r a c t e r ­
i z e d as a substance o r c o n d i t i o n o f t h e t y p e i n c l u d e d i n ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , d i d 
n o t r e s u l t i n a m e n t a l d i s o r d e r , and was not a s e r i e s o f t r a u m a t i c e v e n t s , 
c l a i m a n t has n o t pro v e n a compensable o c c u p a t i o n a l d i s e a s e under f o r m e r ORS 
656.802. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1990 i s r e v e r s e d . SAIF's d e n i a l i s 
r e i n s t a t e d and u p h e l d . 

Board Member Howell, concurring. 

Because o f t h i s Board's h o l d i n g i n Ronald V. Di c k s o n , 42 Van N a t t a 1102 
( 1 9 9 0 ) , I must concur. 

A p r i l 12, 1991 C i t e as 43 Van N a t t a 891 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARGARET A. AGNER, Claimant 

WCB Case No. 89-24862 
ORDER ON REVIEW 

F r a n c i s & M a r t i n , C l a i m a n t A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n ; and (2) f o u n d t h a t c l a i m a n t ' s 
c l a i m was n o t p r e m a t u r e l y c l o s e d . I n a s e p a r a t e m o t i o n , c l a i m a n t has a l s o r e ­
q u e s t e d t h a t h er h e a r i n g be reopened w i t h r e g a r d t o t h e i n s u r e r ' s p a r t i a l d e n i a l 
o f h e r back c o n d i t i o n . Inasmuch as t h i s case i s on r e v i e w , we have i n t e r p r e t e d 
t h e r e q u e s t as a m o t i o n t o remand f o r t h e i n t r o d u c t i o n o f a d d i t i o n a l e v i d e n c e . 
ORS 6 5 6 . 2 9 5 ( 5 ) . On r e v i e w , t h e i s s u e s a r e remand, c o m p e n s a b i l i t y and pre m a t u r e 
c l o s u r e . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment. 
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P r i o r t o h e a r i n g , t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s low 
back c o n d i t i o n , a s s e r t i n g t h a t i t was no t r e l a t e d t o her a c c e p t e d r i g h t elbow 
l a c e r a t i o n . (Ex. 15C-1). Cl a i m a n t i n i t i a l l y f i l e d a s u p p l e m e n t a l r e q u e s t f o r 
h e a r i n g on t h a t d e n i a l ; however, she w i t h d r e w i t as an' i s s u e a t t h e June 27, 
1990 h e a r i n g . ( T r . 3 ) . 

A f t e r t h e r e c o r d had been c l o s e d , c l a i m a n t r e q u e s t e d t h a t t h e h e a r i n g be 
reopened w i t h r e g a r d t o t h e d e n i a l o f her back c o n d i t i o n . Her a t t o r n e y s t a t e d 
t h a t , a t t h e t i m e o f h e a r i n g , he was not aware t h a t t h e back i n j u r y had o c c u r r e d 
d u r i n g t h e c o u r s e o f p h y s i c a l t h e r a p y and t h a t t h e i n s u r e r ' s a t t o r n e y , who had 
spoken w i t h c l a i m a n t ' s t r e a t i n g p h y s i c i a n a few days p r i o r t o h e a r i n g , had 
f a i l e d t o d i s c l o s e t h a t i n f o r m a t i o n . Claimant a l s o e n c l o s e d a copy o f h e r 
p h y s i c i a n ' s c h a r t n o t e , d a t e d August 13, 1990, which memoralized t h e e v e n t s . 

We may remand t o t h e Referee f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e i f we 
d e t e r m i n e t h a t a case had been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i ­
c i e n t l y d e v e l o p e d . " ORS 656.295(5). To m e r i t remand, however, i t must be shown 
t h a t t h e e v i d e n c e was no t o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . 
Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) . 

We addressed a s i m i l a r r e q u e s t f o r remand i n Penni L. Mumm, 42 Van N a t t a 
1615 ( 1 9 9 0 ) . I n t h a t case, t h e c l a i m a n t asked t h e c a r r i e r a t h e a r i n g t o check 
i t s f i l e because i t appeared t h a t t h e m e d i c a l r e c o r d s t h a t had been produced 
were i n c o m p l e t e . A f t e r t h e c a r r i e r responded t h a t c o p i e s o f i t s e n t i r e f i l e s 
had been p r o v i d e d , t h e r e c o r d was c l o s e d . T h e r e a f t e r , t h e c l a i m a n t r e q u e s t e d 
her m e d i c a l r e c o r d s d i r e c t l y f r o m t h e m e d i c a l p r o v i d e r . When she r e c e i v e d r e ­
p o r t s n o t p r e v i o u s l y p r o v i d e d t o her o r t h e i n s u r e r , she moved f o r remand. 

We h e l d t h a t remand was a p p r o p r i a t e under t h o s e c i r c u m s t a n c e s . We r e a ­
soned t h a t , i f c l a i m a n t s ' a t t o r n e y s cannot be assured t h a t t h e y a r e e x e r c i s i n g 
due d i l i g e n c e i n o b t a i n i n g m e d i c a l r e p o r t s when t h e y r e l y on t h e d i s c l o s u r e p r o ­
v i s i o n s o f OAR 436-10-030, t h e n t h e y w i l l be f o r c e d t o r o u t i n e l y r e q u e s t docu­
ments d i r e c t l y f r o m t h e p r o v i d e r s . C o n c l u d i n g t h a t such a p r o c e d u r e w o u l d need­
l e s s l y i n c r e a s e , t h e c o s t ; o f l i t i g a t i o n , we d e c l i n e d t o c r e a t e such a s i t u a t i o n . 

C l a i m a n t contends t h a t t h e same r e a s o n i n g a p p l i e s h e r e . She argues t h a t , 
as i n Mumm, her a t t o r n e y p r o p e r l y r e l i e d on w r i t t e n m e d i c a l r e p o r t s p r o v i d e d by 
t h e i n s u r e r p u r s u a n t t o OAR 436-10-030. A l t h o u g h t h e i n s u r e r d i d n o t have a 
copy o f t h e August 13, 1990 c h a r t n o t e a t t h e t i m e o f h e a r i n g , c l a i m a n t contends 
t h a t t h e i n s u r e r ' s a t t o r n e y was aware o f t h e c o n t e n t o f t h a t c h a r t n o t e a t t h a t 
t i m e because o f h i s p r i o r c o n v e r s a t i o n w i t h t h e t r e a t i n g p h y s i c i a n . T h e r e f o r e , 
c l a i m a n t reasons t h a t t h e o m i s s i o n o f t h e e v i d e n c e was oc c a s i o n e d n o t by n e g l i ­
g e n t c o n d u c t on her p a r t , b u t r a t h e r by t h e i n s u r e r ' s f a i l u r e t o d i s c l o s e t h e 
i n f o r m a t i o n p r i o r t o h e a r i n g . 

C l a i m a n t ' s r e l i a n c e on Mumm i s m i s p l a c e d . As we n o t e d i n Mumm, m e d i c a l 
c a r e p r o v i d e r s a r e r e q u i r e d t o r e g u l a r l y submit r e p o r t s t o i n s u r e r s and, i n 
t u r n , i n s u r e r s a r e r e q u i r e d t o d i s c l o s e such r e p o r t s t o i n j u r e d w o r k e r s and 
t h e i r a t t o r n e y s . See OAR 436-10-030. Here, t h e i n s u r e r ' s a t t o r n e y met w i t h 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n p r i o r t o h e a r i n g . However, he o b t a i n e d no m e d i c a l 
r e p o r t s , n o r were any documents g e n e r a t e d as a r e s u l t o f t h e i r m e e t i n g . T h e r e ­
f o r e , he d i d n o t f a i l t o comply w i t h any r u l e s r e l a t i n g t o m e d i c a l r e p o r t i n g and 
d i s c o v e r y . I n a d d i t i o n , he was under no o b l i g a t i o n t o d i s c l o s e t h e c o n t e n t s o f 
any o r a l c o n v e r s a t i o n t h a t he had, w i t h t h e d o c t o r . 

F u r t h e r m o r e , c l a i m a n t ' s a t t o r n e y had t h e same o p p o r t u n i t y t o speak w i t h 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n p r i o r t o h e a r i n g as t h e i n s u r e r ' s a t t o r n e y d i d . 
Y e t , he chose n o t t o a v a i l h i m s e l f o f t h a t o p p o r t u n i t y . Thus, we f i n d no r e a s o n 
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t o c o n c l u d e t h a t an o p i n i o n o f c l a i m a n t ' s low back c o n d i t i o n s was n o t o b t a i n a b l e 
w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . C l a i m a n t ' s r e q u e s t f o r remand i s d e n i e d . 

ORDER 

The Referee's o r d e r d a t e d J u l y 27, 1990 i s a f f i r m e d . 

A p r i l 12, 1991 C i t e as 43 Van N a t t a 893 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JUDY ORR, Claimant 

WCB Case No. 90-02622 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Jerome L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r t h a t : (1) u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m ; and (2) 
d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r SAIF's a l l e g e d l y 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s , 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a w o r k - r e l a t e d i n j u r y i n September 1985, when she f e l l 
d u r i n g h er employment as a bus d r i v e r . She f i l e d a c l a i m f o r neck and low back 
p a i n and r e s u l t i n g e m o t i o n a l d e p r e s s i o n . On November 11, 1985, SAIF acc e p t e d 
t h e c l a i m as a d i s a b l i n g i n j u r y . By s t i p u l a t i o n on March 25, 1988, SAIF and 
c l a i m a n t agreed t h a t c l a i m a n t was e n t i t l e d t o 50 p e r c e n t u n s c h e d u l e d permanent 
d i s a b i l i t y . 

C l a i m a n t s u b s e q u e n t l y developed agoraphobia, t h e f e a r o f t h e t h o u g h t o f 
b e i n g a l o n e i n a l a r g e open space, and sought t o have her c l a i m reopened. SAIF 
d e n i e d t h e c l a i m . By s t i p u l a t i o n approved A p r i l 7, 1989, however, SAIF r e s c i n d ­
ed i t s e a r l i e r d e n i a l and accepted r e s p o n s i b i l i t y f o r c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n . 

C l a i m a n t l i v e s i n S t . Helens, Oregon, and was t r e a t e d by Dr. G a r r i s o n , a 
p s y c h o l o g i s t , f o r her agoraphobia. When Dr. G a r r i s o n c l o s e d h i s p r a c t i c e i n S t . 
Helens, he recommended c l a i m a n t c o n t i n u e her t r e a t m e n t w i t h Suzanne L i n n , a S t . 
Helens m e n t a l h e a l t h c o u n s e l o r . On May 29, 1990, SAIF d e n i e d payment o f L i n n ' s 
s e r v i c e s , s t a t i n g t h a t she was not a l i c e n s e d p h y s i c i a n o r o p e r a t i n g under t h e 
d i r e c t c o n t r o l o f a p h y s i c i a n . Claimant r e q u e s t e d a h e a r i n g , c h a l l e n g i n g SAIF's 
d e n i a l and r e q u e s t i n g a p e n a l t y and a t t o r n e y f e e . 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l S e r v i c e s 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e i s s u e o f 
m e d i c a l s e r v i c e s w i t h t h e f o l l o w i n g comment. 

A t h e a r i n g , c l a i m a n t t e s t i f i e d t h a t , a f t e r Dr. G a r r i s o n c l o s e d h i s p r a c ­
t i c e , she c a l l e d SAIF t o i n q u i r e about t h e c o m p e n s a b i l i t y o f m e n t a l h e a l t h coun­
s e l i n g w i t h Suzanne L i n n . A c c o r d i n g t o c l a i m a n t , a c l a i m s examiner i n d i c a t e d 
t h a t t h e r e was no problem and t h a t t h e s e r v i c e s would be p a i d under h e r w o r k e r s ' 
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compensation c l a i m . L i n n a l s o t e s t i f i e d a t h e a r i n g . She s t a t e d t h a t she had 
s i m i l a r l y c o n t a c t e d SAIF and was l i k e w i s e assured t h a t t h e s e r v i c e s w o u l d be 
p a i d . On r e v i e w , c l a i m a n t r e l i e s on t h a t t e s t i m o n y and argues, t h a t SAIF s h o u l d 
be e s t o p p e d f r o m d e n y i n g payment f o r t h e t r e a t m e n t . 

The e s s e n t i a l elements o f e s t o p p e l a r e s e t o u t i n Bennet v. C i t y o f Salem, 
192 Or 531, 541 ( 1 9 5 1 ) : 

"To c o n s t i t u t e an e q u i t a b l e e s t o p p e l , o r e s t o p p e l by con­
d u c t , (1) t h e r e must be a f a l s e r e p r e s e n t a t i o n ; (2) i t 
must be made w i t h knowledge o f t h e f a c t s ; (3) t h e o t h e r 
p a r t y must have been i g n o r a n t o f t h e t r u t h ; (4) i t must 
have been made w i t h t h e i n t e n t i o n t h a t i t s h o u l d be a c t e d 
upon by t h e o t h e r p a r t y ; and (5) t h e o t h e r p a r t y must have • 
been i n d u c e d t o a c t upon i t . " 

E s t o p p e l i s n o t a v a i l a b l e t o an employer t o d e f e a t a c l a i m a n t ' s r i g h t t o compen­
s a t i o n . S t o v a l l v. S a l l y Salmon Seafood, 306 Or 25 ( 1 9 8 8 ) . The d o c t r i n e , how­
e v e r , may be a s s e r t e d by a c l a i m a n t a g a i n s t a c a r r i e r i n t h e w o r k e r s ' compensa­
t i o n c o n t e x t . See Lamarr H. Barber, 43 Van N a t t a 292 ( 1 9 9 1 ) . 

I n t h i s case, c l a i m a n t contends t h a t she r e l i e d on ass u r a n c e s , made by 
SAIF's r e p r e s e n t a t i v e , t h a t her t r e a t m e n t w i t h L i n n would be c o v e r e d . However, 
we f i n d no e v i d e n c e t h a t t h e r e p r e s e n t a t i o n was made w i t h knowledge o f t h e f a c t s . 
The r e c o r d r e v e a l s t h a t , when L i n n c a l l e d SAIF, she had i n a c c u r a t e l y a d v i s e d t h e 
c l a i m s r e p r e s e n t a t i v e t h a t she worked under t h e d i r e c t s u p e r v i s i o n o f a l i c e n s e d 
p h y s i c i a n . ( T r . 2 4 ) . Thus, any assurance made by t h e r e p r e s e n t a t i v e t h a t t h e 
t r e a t m e n t w o u l d be cov e r e d c o u l d n o t have been made w i t h an a c c u r a t e knowledge o f 
t h e f a c t s . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t SAIF was n o t e s t o p p e d f r o m 
d e n y i n g c o m p e n s a b i l i t y o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m ; t h e R e f e r e e p r o p e r l y 
u p h e l d SAIF's d e n i a l on t h a t i s s u e . 

P e n a l t y and A t t o r n e y Fees 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p e n a l t y and a t t o r n e y 
f e e i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 16, 1990 i s a f f i r m e d . 

A p r i l 12, 1991 . C i t e as 43 Van N a t t a 894 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DENNIS R. SKYLES, Claimant 

WCB Case No. 89-07317 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e H a r r i ' s 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a 
m e n t a l d i s o r d e r . I n h i s b r i e f , c l a i m a n t r e q u e s t s t h a t we s t r i k e as i r r e l e v a n t 
c e r t a i n m a t e r i a l s a t t a c h e d t o SAIF's b r i e f . I n a d d i t i o n , i n a s u p p l e m e n t a l 
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memorandum, c l a i m a n t r e q u e s t s t h a t t h e Board assess p e n a l t i e s and a s s o c i a t e d 
a t t o r n e y f e e s f o r SAIF's a l l e g e d l y unreasonable c o n t i n u i n g d e n i a l . On r e v i e w , 
t h e i s s u e s a r e c l a i m a n t ' s m o t i o n t o s t r i k e , c o m p e n s a b i l i t y , and p e n a l t i e s and 
a t t o r n e y f e e s . We deny t h e m o t i o n and a f f i r m on t h e m e r i t s . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa­
t i o n . 

C l a i m a n t ' s m e n t a l d i s o r d e r r e q u i r e d m e d i c a l t r e a t m e n t and r e s u l t e d i n d i s ­
a b i l i t y . 

Employment c o n d i t i o n s , which e x i s t e d i n a r e a l and o b j e c t i v e sense, con­
t r i b u t e d i n m a t e r i a l p a r t t o c l a i m a n t ' s mental d i s o r d e r . 

The c o n d i t i o n s w h i c h r e s u l t e d i n c l a i m a n t ' s d i s a b l i n g m e n t a l d i s o r d e r were 
n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a t i o n ; t h e y were n o t d i s ­
c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s ; and t h e y were n o t 
a s s o c i a t e d w i t h t h e c e s s a t i o n o f employment. 

C l a i m a n t ' s m e n t a l d i s o r d e r i s g e n e r a l l y r e c o g n i z e d i n t h e p y s c h o l o g i c a l 
community. 

CONCLUSIONS OF LAW AND OPINION 
M o t i o n t o S t r i k e 

A t t a c h e d t o SAIF's a p p e l l a n t ' s b r i e f a r e c o p i e s o f s e v e r a l r e f e r e e s ' 
o r d e r s d e a l i n g w i t h u n r e l a t e d c l a i m s f o r m e n t a l d i s o r d e r s . C l a i m a n t argues t h a t 
t h e s e o r d e r s a r e i r r e l e v a n t and t h a t t h e y s h o u l d be s t r i c k e n . C l a i m a n t a l l e g e s 
no p r e j u d i c e as a r e s u l t o f t h e submission o f t h e s e o r d e r s . T h e r e f o r e , w h i l e 
o u r r e v i e w i s de novo and t h e r e f e r e e s ' o r d e r s have no b i n d i n g p r e c e d e n t i a l 
e f f e c t upon us, we d e c l i n e c l a i m a n t ' s m o t i o n . 

C o m p e n s a b i l i t y 

We adopt t h e Referee's "Conclusions and O p i n i o n " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The d a t e o f " i n j u r y " f o r purposes o f d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f an 
o c c u p a t i o n a l d i s e a s e i s t h e da t e upon which t h e c l a i m a n t was l a s t exposed t o t h e 
employment c o n d i t i o n s t h a t caused t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, 
146-48, r e v den 301 Or 240 (19 8 6 ) . Here, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r h i s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n a l l e g e s exposure t o p o t e n t i a l l y c a u s a l 
employment c o n d i t i o n s o c c u r r i n g a f t e r January 1, 1988. A c c o r d i n g l y , t h e occupa­
t i o n a l d i s e a s e law w h i c h became e f f e c t i v e January 1, 1988, i s a p p l i c a b l e . See 
Johnson, supra a t 146-48; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

The a p p l i c a b l e v e r s i o n o f ORS 656.802 p r o v i d e s , i n p a r t , t h a t an occupa­
t i o n a l d i s e a s e a r i s i n g o u t o f and i n t h e course o f employment w h i c h r e q u i r e s 
m e d i c a l s e r v i c e s w i l l n o t be compensable: 

" ( 2 ) ( a ) Unless t h e employment c o n d i t i o n s p r o d u c i n g 
t h e m e n t a l d i s o r d e r e x i s t i n a r e a l and o b j e c t i v e 
sense. 

" (b) Unless t h e employment c o n d i t i o n s p r o d u c i n g 
t h e m e n t a l d i s o r d e r a r e c o n d i t i o n s o t h e r t h a n con­
d i t i o n s g e n e r a l l y i n h e r e n t i n ev e r y w o r k i n g s i t u a ­
t i o n o r r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b 
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p e r f o r m a n c e e v a l u a t i o n a c t i o n s by t h e employer, o r 
c e s s a t i o n o f employment. 

" ( c ) Unless t h e r e i s a d i a g n o s i s o f a m e n t a l o r 
e m o t i o n a l d i s o r d e r which i s g e n e r a l l y r e c o g n i z e d i n 
t h e m e d i c a l o r p s y c h o l o g i c a l community. 

" (d) Unless t h e r e i s c l e a r and c o n v i n c i n g e v i ­
dence t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n 
t h e c o u r s e o f employment." 

On r e v i e w , SAIF does n o t c h a l l e n g e t h e Referee's c o n c l u s i o n s w i t h r e g a r d 
t o t h e e l e m e n t s c o n t a i n e d i n s u b s e c t i o n s ( a ) , ( c ) and (d) o f ORS 6 5 6 . 8 0 2 ( 2 ) . 
SAIF argues o n l y t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h e s t r e s s f u l c o n d i ­
t i o n s o f h i s employment wh i c h caused h i s mental d i s o r d e r a r e " o t h e r t h a n c o n d i ­
t i o n s g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n * * *." SAIF cont e n d s t h a t , 
f o r p u rposes o f d e c i d i n g whether t h e s t r e s s f u l c o n d i t i o n s a r e " g e n e r a l l y i n h e r ­
e n t i n e v e r y w o r k i n g s i t u a t i o n , " t h e c o n d i t i o n s o f c l a i m a n t ' s employment a r e t o 
be compared w i t h t h o s e w i t h whom he works, n o t w i t h t h e e n t i r e work f o r c e . We 
do n o t ag r e e . I n K a t h l e n e M. Payne, 42 Van N a t t a 1900 ( 1 9 9 0 ) , we r e j e c t e d a 
c o n t e n t i o n t h a t t h e comparison s h o u l d be made w i t h t h e c o n d i t i o n s u s u a l l y p r e ­
s e n t i n t h e employment environment p e c u l i a r t o t h e c l a i m a n t . We c o n t i n u e t o 
h o l d t h a t t h e phra s e i n q u e s t i o n i s d i r e c t e d t o c o n d i t i o n s w h i c h a r e presumed t o 
be g e n e r a l l y p r e s e n t i n a l l j o b s , n o t merely t h o s e p e c u l i a r t o t h e c l a i m a n t . 

Moreover, t h e e v i d e n c e e s t a b l i s h e s t h a t t h e s t r e s s - p r o d u c i n g c o n d i t i o n s o f 
c l a i m a n t ' s employment a r e n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n . 
Dr. W o r t h i n g t o n p e r s u a s i v e l y o p i n e d i n t h i s r e g a r d : 

" T h i s man's p o s i t i o n o f managing a v e r y l a r g e case­
l o a d o f c h r o n i c a l l y m e n t a l l y i l l i n d i v i d u a l s i s i n ­
h e r e n t l y among t h e most s t r e s s f u l o f a l l s o c i a l s e r ­
v i c e j o b s . * * *. I t i s v i r t u a l l y unheard o f f o r 
one i n d i v i d u a l t o serve as b o t h program manager and 
p r i m a r y s e r v i c e p r o v i d e r w i t h l i t t l e o r no s u p p o r t 
f r o m a s s i s t a n t s o r o t h e r case w o r k e r s . " (Ex. 124-
4 ) . 

I n a d d i t i o n , Dr. W o r t h i n g t o n t e s t i f i e d as f o l l o w s : 

"Having worked i n a wide v a r i e t y o f ment a l h e a l t h 
s e t t i n g s * * * I p e r s o n a l l y have n o t been i n v o l v e d 
i n any s i t u a t i o n where t h e r e has been so l i t t l e 
p r o f e s s i o n a l s u p p o r t . " ( T r . 4 2 ) . 

A c c o r d i n g l y , even i f we were t o compare c l a i m a n t ' s w o r k i n g c o n d i t i o n s w i t h 
t h o s e o f o t h e r s i m i l a r l y s i t u a t e d w o r k e r s , t h e evide n c e e s t a b l i s h e s t h a t c l a i m ­
a n t ' s c o n d i t i o n s o f employment are n o t g e n e r a l l y i n h e r e n t i n t h o s e w o r k i n g 
c o n d i t i o n s . 

P e n a l t i e s and A t t o r n e y Fees 

On r e v i e w , c l a i m a n t contends t h a t , i n l i g h t o f t h e Board's d e c i s i o n i n 
K a t h l e n e M. Payne, su p r a , SAIF's c o n t i n u i n g d e n i a l was u n r e a s o n a b l e . C l a i m a n t 
has r a i s e d t h i s g round f o r assessment o f a p e n a l t y and r e l a t e d a t t o r n e y f e e s i n 
a s u p p l e m e n t a l memorandum f i l e d w i t h t h e Board a f t e r c o m p l e t i o n o f t h e b r i e f i n g 
s c h e d u l e . As a p o l i c y m a t t e r , u n l e s s a u t h o r i z e d , we w i l l n o t c o n s i d e r s u p p l e ­
m e n t a l argument p r e s e n t e d a f t e r c o m p l e t i o n o f t h e b r i e f i n g s c h e d u l e . The p a r ­
t i e s may, n e v e r t h e l e s s , b r i n g t o t h e Board's a t t e n t i o n r e c e n t d e c i s i o n s i s s u e d 
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a f t e r c o m p l e t i o n o f t h e b r i e f i n g schedule. B e t t y L. Juneau, 38 Van N a t t a 553 
( 1 9 8 6 ) , a f f ' d mem 85 Or App 219, r e v den 303 Or 590 ( 1 9 8 7 ) . 

Here, our d e c i s i o n i n Payne was i s s u e d a f t e r c o m p l e t i o n o f t h e b r i e f i n g 
s c h e d u l e . T h e r e f o r e , c l a i m a n t a c t e d p r o p e r l y i n b r i n g i n g our d e c i s i o n i n Payne 
t o o u r a t t e n t i o n w i t h r e g a r d t o t h e m e r i t s o f t h e i s s u e on r e v i e w . However, we 
ar e u n w i l l i n g t o address a new ground f o r i m p o s i t i o n o f a p e n a l t y and r e l a t e d 
f e e r e s u l t i n g f r o m a d e c i s i o n i n an u n r e l a t e d m a t t e r w h i c h i s s u e s f o l l o w i n g com­
p l e t i o n o f t h e b r i e f i n g schedule. We not e i n p a r t i c u l a r t h a t no p r o c e d u r e 
e x i s t s a l l o w i n g f o r a response by SAIF t o c l a i m a n t ' s n e w l y - r a i s e d argument. I f 
c l a i m a n t b e l i e v e s t h a t SAIF's c o n t i n u i n g d e n i a l i n l i g h t o f our d e c i s i o n i n 
Payne w a r r a n t s a p e n a l t y and r e l a t e d f e e , t h e n c l a i m a n t s h o u l d commence a new 
p r o c e e d i n g r a i s i n g t h i s as an i s s u e . We d e c l i n e t o c o n s i d e r i t a t t h i s s t a g e o f 
our r e v i e w . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $900, t o be p a i d by SAIF. 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 17, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed a t t o r n e y f e e 
o f $900, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

A p r i l 12, 1991 C i t e as 43 Van N a t t a 897 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LAWRENCE J . TAYLOR, Claimant 

WCB Case No. 89-037055 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and Howell and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
Emerson's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r b i l a t ­
e r a l c a r p a l t u n n e l syndrome; and (2) awarded c l a i m a n t an assessed a t t o r n e y f e e 
f o r p r e v a i l i n g on t h e d e n i a l . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r w h i c h d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f o r 
f o r an a l l e g e d l y u n r e a s o n a b l y l a t e d e n i a l . On r e v i e w , t h e i s s u e s a r e compens­
a b i l i t y , p e n a l t y and r e l a t e d a t t o r n e y f e e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Refereee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The R e f e r e e c o n c l u d e d t h a t because t h e r e was no d e l a y i n t h e payment o f 
compensation t o c l a i m a n t , c l a i m a n t was not e n t i t l e d t o an assessed p e n a l t y and 
r e l a t e d a t t o r n e y f e e s f o r t h e employer's d e l a y i n p r o c e s s i n g c l a i m a n t ' s c l a i m . 
We agree. 

C l a i m a n t argues w i t h o u t p r o o f t h a t t h e r e were b i l l s due and owing as a 
consequence o f t h e employer's d e l a y i n p r o c e s s i n g c l a i m a n t ' s c l a i m . However, 
w i t h o u t e v i d e n c e o f compensation due, no p e n a l t y may be assessed. ORS 
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6 5 6 . 2 6 2 ( 1 0 ) . F u r t h e r , ORS 656.383(1) a l l o w s an a t t o r n e y f e e i f an i n s u r e r 
" u n r e a s o n a b l y r e s i s t s t h e payment o f compensation." Absent a showing t h a t t h e 
e mployer's i n a c t i o n a f f e c t e d some o b l i g a t i o n t o pay compensation due i n t h e 
p a s t , p r e s e n t o r f u t u r e , i t cannot be s a i d t h a t t h e r e was any r e s i s t a n c e t o such 
payment. Buck E. Johnson, 43 Van N a t t a 423 ( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $800, t o be p a i d by t h e 
employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com­
p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 20, 1990 i s a f f i r m e d . 

Board Member C r i d e r , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I c oncur w i t h t h a t p o r t i o n o f t h e o r d e r t h a t c oncludes t h a t t h e c l a i m i s 
compensable; I d i s a g r e e , however, w i t h t h a t p o r t i o n t h a t c o n c l u d e s t h a t c l a i m a n t 
i s n o t e n t i t l e d t o an e m p l o y e r - p a i d a t t o r n e y f e e under ORS 6 5 6 . 3 8 2 ( 1 ) . 

C l a i m a n t f i l e d a c l a i m . The employer f a i l e d t o t i m e l y a c c e p t o r deny t h e 
c l a i m . The c l a i m i s compensable. O r d i n a r i l y , such conduct i s deemed a r e s i s ­
t a n c e t o t h e payment o f compensation and a f e e i s p a y a b l e even t h o u g h t h e r e a r e 
no amounts t h e n due a g a i n s t which a p e n a l t y may be assessed. See e.g. , 
E a s t m o r e l a n d H o s p i t a l v. Reeves, 94 Or App 698 ( 1 9 8 9 ) ; Steve Chambers, 42 Van 
N a t t a 524 ( 1 9 9 0 ) ; C i n d i A. Cadieux, 42 Van N a t t a 2259 ( 1 9 8 9 ) . 

N e v e r t h e l e s s , t h e m a j o r i t y h o l d s t h a t t h e employer d i d n o t r e s i s t t h e pay­
ment o f compensation because c l a i m a n t has n o t proven t h a t m e d i c a l b i l l s were n o t 
p a i d b e f o r e t h e d e n i a l i s s u e d . I am n o t persuaded t h a t i t m a t t e r s w h e t h e r o r 
n o t b i l l s have been p a i d . The purpose o f t h e s t a t u t o r y r e q u i r e m e n t o f prompt 
acceptance o r d e n i a l i s t o p u t q u e s t i o n s o f c o m p e n s a b i l i t y f i n a l l y t o r e s t soon 
a f t e r t h e c l a i m i s f i l e d . Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) . The mere payment 
o f m e d i c a l b i l l s i s n o t t a ntamount t o acceptance. E l l i s v. M c C a l l I n s u l a t i o n , 
308 Or 74 ( 1 9 8 9 ) . Thus, payment o f m e d i c a l b i l l s does n o t s e r v e t h e purpose o f 
s e c u r i n g t h e r i g h t t o f u t u r e compensation under t h e w o r k e r s ' c ompensation law 
w h i c h ORS 656.262(6) i s d e s i g n e d t o a c h i e v e . 

Because t h e f a i l u r e t o t i m e l y accept o r deny t h e c l a i m i n t e r f e r e d w i t h t h e 
i n t e r e s t i n s e c u r i n g c l a i m a n t ' s r i g h t t o compensation, i t i s a r e s i s t a n c e t o t h e 
payment o f compensation w i t h i n t h e meaning o f ORS 6 5 6 . 3 8 2 ( 1 ) . An a t t o r n e y f e e 
s h o u l d be assessed. 
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I n t h e M a t t e r o f t h e Compensation o f 
C. BERNICE CHANDLER, Claimant 

WCB Case No. 89-26231 
ORDER ON REVIEW 

B r o t h e r s , e t a l . , C l aimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Baker's o r d e r w h i c h : (1) d e n i e d 
i t s m o t i o n t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g as u n t i m e l y ; and (2) i n ­
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back i n j u r y 
f r o m 23 p e r c e n t (73.6 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 42 p e r ­
c e n t (134.4 d e g r e e s ) . I n her b r i e f , c l a i m a n t contends t h a t she i s e n t i t l e d t o 
an a d d i t i o n a l unscheduled permanent d i s a b i l i t y award based upon an im p a i r m e n t 
v a l u e f o r an u n o p e r a t e d d i s c . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f h e a r i n g 
r e q u e s t and e x t e n t o f unscheduled d i s a b i l i t y . We a f f i r m i n p a r t and m o d i f y i n 
p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t was 50 y e a r s o l d a t t h p t i m e o f h e a r i n g . She has a h i g h s c h o o l 
d i p l o m a and one year o f c o l l e g e . C l a i m a n t ' s h i g h e s t SVP l e v e l i n t h e t e n ye a r s 
p r i o r t o h e a r i n g i s 6 as a l i c e n s e d p r a c t i c a l n u r se. DOT # 079.374-014. She 
has competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . 

C l a i m a n t was r e l e a s e d t o r e g u l a r work b u t has had t o m o d i f y her d u t i e s . 
The p h y s i c a l c a p a c i t y necessary t o p e r f o r m her u s u a l and customary work was 
heavy. C l a i m a n t r e t u r n e d t o work r e q u i r i n g a p h y s i c a l c a p a c i t y i n t h e medium 
ran g e . 

C l a i m a n t r e t a i n s 40 degrees e x t e n s i o n i n t h e c e r v i c a l s p i n e . She r e t a i n s 
55 degrees r i g h t r o t a t i o n and 60 degrees l e f t r o t a t i o n . . She r e t a i n s 25 degrees 
l e f t l a t e r a l f l e x i o n and 15 degrees r i g h t l a t e r a l f l e x i o n . 

C l a i m a n t r e t a i n s 120 degrees a b d u c t i o n i n her r i g h t s h o u l d e r and 35 
degrees i n t e r n a l r o t a t i o n . 

C l a i m a n t r e t a i n s 15 degrees e x t e n s i o n i n her t h o r a c o l u m b a r s p i n e and 40 
degrees f l e x i o n . 

C l a i m a n t had a laminectomy w i t h s i n g l e d i s c e c t o m y and a f u s i o n o f L5-S1. 
She has c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f her r i g h t s h o u l d e r , neck, 
and low back. 

C l a i m a n t has had c o n t i n u i n g r i g h t l e g problems s i n c e her f u s i o n s u r g e r y . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f H e a r i n g Request 

The Board adopts t h e Referee's "Opinion and C o n c l u s i o n s " w i t h r e s p e c t t o 
t h i s i s s u e . See fo r m e r OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 



900 C. B e r n i c e Chandler, 43 Van N a t t a 899 (1991) 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on May 2, 1989, 
and h e r c l a i m was c l o s e d by D e t e r m i n a t i o n Order on June 30, 1989, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m ­
a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 50 y e a r s i s 1. Former OAR 
436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 13 years o f f o r m a l e d u c a t i o n , i n c l u d ­
i n g a h i g h s c h o o l d i p l o m a , i s 0. Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For our p u r p o s e s , p e r ­
manent d i s a b i l i t y i s d e t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n w h i c h 
c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f h e a r ­
i n g , w h i c h has t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , was l i c e n s e d 
p r a c t i c a l n u r s e , SVP 6, (DOT # 079.374-014). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e 
f o r s k i l l s i s 2. Former OAR 436-35-300(4). 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDouqal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r ­
s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s a 0. Former OAR 436-35-
3 0 0 ( 5 ) . C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 2. 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who has e i t h e r r e t u r n e d t o m o d i f i e d 
work o r r e c e i v e d a work o f f e r [see former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) ] i s d e t e r m i n e d 
f r o m a m a t r i x o f v a l u e s a t f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares 
t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i ­
c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. T h i s i s t r u e even t h o u g h c l a i m a n t 
may have t h e p h y s i c a l c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by t h e modi­
f i e d employment. P h y s i c a l c a p a c i t i e s are n o t d e f i n e d by t h e " s t a n d a r d s " gener­
a l l y . We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) -
(d) . 

C l a i m a n t was r e l e a s e d t o r e g u l a r work, w i t h t h e r e s t r i c t i o n by her p h y s i ­
c i a n t h a t she do no heavy l i f t i n g , b e nding o r t w i s t i n g . (Ex. 1 2 4 ) . C l a i m a n t 
t e s t i f i e d t h a t she has had t o m o d i f y her d u t i e s h e r s e l f by h a v i n g fewer p a t i e n t s 
t o a t t e n d t o and by a s k i n g f o r h e l p w i t h l i f t i n g when necessary. We c o n c l u d e 
t h a t c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l c a p a c i t y t o do 
heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e s a medium p h y s i c a l c a p a c i t y . See 
f o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 
1. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 
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I m p a i r m e n t 

The i n s u r e r argues t h a t t h e Referee e r r e d i n awarding t h r e e s e p a r a t e 
awards f o r c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f s e p a r a t e body p a r t s . 
We d i s a g r e e . See L a r r y L. McDouqal, supra. 

C e r v i c a l Spine 

C l a i m a n t r e t a i n s 40 degrees e x t e n s i o n i n t h e c e r v i c a l s p i n e f o r a v a l u e o f 
.33. She r e t a i n s 55 degrees r i g h t r o t a t i o n f o r a v a l u e o f 1.25 and 60 degrees 
l e f t r o t a t i o n f o r a v a l u e o f 1. She r e t a i n s 25 degrees l e f t l a t e r a l f l e x i o n f o r 
a v a l u e o f 1.33 and 15 degrees o f r i g h t l a t e r a l f l e x i o n f o r a v a l u e o f 2. The 
t o t a l i m p a i r m e n t v a l u e f o r l o s s o f range o f m o t i o n i n t h e c e r v i c a l s p i n e i s 5.9 
p e r c e n t . Former OAR 4 3 6 - 3 5 - 3 6 0 ( 3 ) , ( 4 ) , ( 5 ) & ( 1 0 ) . 

C l a i m a n t a l s o has a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her c e r ­
v i c a l s p i n e f o r a v a l u e o f 5 p e r c e n t . Combining t h e l o s s o f range o f m o t i o n and 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use, t h e t o t a l i s 10.61 p e r c e n t impairment 
o f t h e c e r v i c a l s p i n e . Former 436-35-360(11). 

Thoracolumbar Spine 

C l a i m a n t r e t a i n s 15 degrees e x t e n s i o n i n her t h o r a c o l u m b a r s p i n e f o r a 
v a l u e o f 1.5 p e r c e n t and 40 degrees f l e x i o n f o r a v a l u e o f 5. C l a i m a n t ' s t o t a l 
v a l u e f o r l o s s o f range o f m o t i o n i n t h e t h o r a c o l u m b a r s p i n e i s 6.5. Former OAR 
4 3 6 - 3 5 - 3 6 0 ( 6 ) , ( 7 ) & ( 1 0 ) . 

C l a i m a n t had a laminectomy w i t h s i n g l e d i s c e c t o m y f o r a v a l u e o f 5 and a 
f u s i o n o f L5-S1 f o r a v a l u e o f 5. Former OAR 4 3 6 - 3 5 - 3 5 0 ( 2 ) & ( 3 ) . C l a i m a n t a l s o 
has a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her t h o r a c o l u m b a r s p i n e f o r a 
v a l u e o f 5. 

C l a i m a n t argues t h a t she i s e n t i t l e d t o an a d d i t i o n a l i m p a i r m e n t v a l u e o f 
4 p e r c e n t because she has a n a r r o w i n g o f t h e foramen a t L5-S1 on t h e r i g h t s i d e . 
That n a r r o w i n g was n o t e d i n an MRI performed on January 16, 1988. J u s t p r i o r t o 
t h a t MRI, on January 7, 1988, c l a i m a n t saw her t r e a t i n g p h y s i c i a n , Dr. K e n d r i c k , 
w i t h back p a i n and r i g h t l e g p a i n o c c u r r i n g a f t e r a r e c e n t a u t o m o b i l e a c c i d e n t . 
(Ex. 1 0 6 ) . On January 7, Dr. K e n d r i c k s t a t e d t h a t c l a i m a n t ' s most r e c e n t MRI 
( b e f o r e t h e a u t o m o b i l e a c c i d e n t ) was s t a b l e and showed no e v i d e n c e o f nerve r o o t 
c o m p r e s s i o n . ( I d . ) The subsequent MRI showed t h e n a r r o w i n g . 

Dr. K e n d r i c k o f f e r e d no e x p l a n a t i o n as t o t h e cause o f t h e n a r r o w i n g o f 
t h e foramen. We are n o t a b l e t o conclude t h a t t h e n a r r o w i n g r e s u l t e d f r o m 
c l a i m a n t ' s compensable i n j u r y , r a t h e r t h a n her a u t o m o b i l e a c c i d e n t . F u r t h e r , 
because n a r r o w i n g o f t h e foreman does not i m p l y d i s c derangement, we do n o t f i n d 
t h a t c l a i m a n t i s e n t i t l e d t o an a d d i t i o n a l impairment v a l u e o f 4 p e r c e n t . 

Combining t h e l o s s o f range o f m o t i o n , c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i ­
t i v e u s e / and o t h e r s p i n a l f i n d i n g s , t h e t o t a l i s 19.84 p e r c e n t i m p a i r m e n t o f 
t h e t h o r a c o l u m b a r s p i n e . Former OAR 436-35-360(11). 

R i g h t Shoulder 

C l a i m a n t r e t a i n s 120 degrees a b d u c t i o n i n her r i g h t s h o u l d e r f o r a v a l u e 
o f 2 and 35 degrees i n t e r n a l r o t a t i o n f o r a v a l u e o f 0-. 5. C l a i m a n t ' s t o t a l l o s s 
o f r a n g e o f m o t i o n f o r her r i g h t s h o u l d e r i s 2.5 p e r c e n t . Former OAR 436-35-
3 3 0 ( 5 ) S ( 9 ) . 

C l a i m a n t a l s o has a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her r i g h t 
s h o u l d e r f o r a v a l u e o f 5. Combining t h e l o s s o f range o f m o t i o n and c h r o n i c 
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c o n d i t i o n l i m i t i n g r e p e t i t i v e use, t h e t o t a l i s 7.38 p e r c e n t i m p a i r m e n t o f t h e 
r i g h t s h o u l d e r . 

To f i n d c l a i m a n t ' s t o t a l impairment r a t i n g f o r m u l t i p l e r e s i d u a l s , t h e 
r a t i n g s a r e combined. Combining t h e t o t a l i m pairments f o r c l a i m a n t ' s c e r v i c a l 
s p i n e , t h o r a c o l u m b a r s p i n e and r i g h t s h o u l d e r , we a r r i v e a t a t o t a l o f 33.63 
p e r c e n t i m p a i r m e n t . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m ­
a n t ' s age v a l u e , 1, i s added t o her e d u c a t i o n v a l u e , 2, t h e sum i s 3. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1, t h e p r o d u c t i s 3. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 33.63, t h e r e s u l t i s 36.63 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436- 3 5 - 2 8 0 ( 7 ) . 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former 
OAR 436- 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s unscheduled permanent d i s a b i l i t y under t h e 
" s t a n d a r d s " i s , t h e r e f o r e , 37 p e r c e n t . 

We do n o t f i n d c l e a r and c o n v i n c i n g evidence o f g r e a t e r o r l e s s e r perma­
nent d i s a b i l i t y t h a n i s d e t e r m i n e d by a p p l i c a t i o n o f t h e s t a n d a r d s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 19, 1990 i s m o d i f i e d i n p a r t and a f f i r m e d 
i n p a r t . I n l i e u o f t h e Referee's award and i n a d d i t i o n t o t h e D e t e r m i n a t i o n 
Order's award, c l a i m a n t i s awarded 14 p e r c e n t (44.8 degrees) u n s c h e d u l e d perma­
nent d i s a b i l i t y , f o r a t o t a l award t o dat e o f 37 p e r c e n t (118.4 degrees) un­
sc h e d u l e d permanent d i s a b i l i t y f o r her c e r v i c a l and t h o r a c o l u m b a r s p i n e c o n d i ­
t i o n s and her r i g h t s h o u l d e r c o n d i t i o n . C l a i mant's a t t o r n e y f e e s h a l l be ad­
j u s t e d a c c o r d i n g l y . The remainder o f t h e o r d e r i s a f f i r m e d . 

A p r i l 15, 1991 C i t e as 43 Van N a t t a 902 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALFONSO S. GUTIERREZ, Claimant 

WCB Case No. 90-06781 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f .Referee K i n s l e y ' s o r d e r w h i c h a f f i r m e d a 
D e t e r m i n a t i o n Order t h a t awarded no scheduled permanent d i s a b i l i t y 1 f o r l o s s o f 
use o r f u n c t i o n o f c l a i m a n t ' s r i g h t f o o t . On r e v i e w , t h e i s s u e i s e x t e n t o f 
sc h e d u l e d permanent d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t ' s c l a i m was c l o s e d by a D e t e r m i n a t i o n Order on Oct o b e r 
25, 1989, t h e " s t a n d a r d s " t h a t were e f f e c t i v e January 1, 1989 a r e a p p l i c a b l e i n 
r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t sea. Former 
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OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t s c h e d u l e d 
permanent d i s a b i l i t y . Former OAR 436-35-010(1). 

903 

C l a i m a n t argues t h a t t h e Referee was i n e r r o r t o f i n d p e r s u a s i v e reasons 
n o t t o r e l y on t h e t r e a t i n g p h y s i c i a n ' s o p i n i o n r e g a r d i n g c l a i m a n t ' s r i g h t f o o t 
r a nge o f m o t i o n . We agree w i t h t h e Referee t h a t t h e f i n d i n g s o f Drs. Tongue 
and Asper, w h i c h were made upon e x a m i n a t i o n contemporaneous w i t h t h e i n j u r y , 
a r e more p e r s u a s i v e t h a n t h e o p i n i o n o f Dr. P o u l . 

F u r t h e r , we d e f e r t o t h e Referee's f i n d i n g t h a t c l a i m a n t c r e d i b l y t e s t i ­
f i e d t h a t he e x p e r i e n c e s p a i n and d i s c o m f o r t i n h i s r i g h t f o o t depending upon 
a c t i v i t y . We f i n d t h i s p o r t i o n o f c l a i m a n t ' s t e s t i m o n y p e r s u a s i v e t o w a r d f i n d ­
i n g t h a t c l a i m a n t i s l i m i t e d i n h i s a b i l i t y t o r e p e t i t i v e l y use h i s r i g h t f o o t . 
C l a i m a n t t e s t i f i e d t h a t he can not r u n as l o n g as he used t o be a b l e . C u r r e n t ­
l y , when he runs f o r a h a l f an hour, h i s f o o t b e g i n s t o h u r t and he i s f o r c e d 
t o s t o p r u n n i n g t o r e s t h i s f o o t . A d d i t i o n a l l y , c l a i m a n t e x p e r i e n c e s p a i n 
g o i n g up and down s t a i r s . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t i s e n t i t l e d t o an award o f 5 p e r ­
c e n t f o r l o s s o f r e p e t i t i v e use o f h i s r i g h t f o o t . Former OAR 436-35-010(7). 
C l a i m a n t ' s t o t a l i m p airment under t h e s t a n d a r d s i s , t h e r e f o r e , 5 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 25, 1990 i s r e v e r s e d . C l a i m a n t i s awarded 
5 p e r c e n t (6.75 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use o r 
f u n c t i o n o f h i s r i g h t f o o t . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e 
i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y , n o t t o exceed $2,800. 

A p r i l 15, 1991 C i t e as 43 Van N a t t a 903 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
R I C H E I x L E E . V O L Z , Claimant 

WCB Case No. 90-00814 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
J u l e n e M. Quinn ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Knapp's o r d e r t h a t 
d e c l i n e d t o award a c a r r i e r - p a i d a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t an a l l e g e d 
"de f a c t o " p a r t i a l d e n i a l o f her r i g h t elbow c o n d i t i o n . On r e v i e w , t h e s o l e 
i s s u e i s a t t o r n e y f e e s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g m o d i f i c a ­
t i o n c o n c e r n i n g t h e a t t o r n e y f e e i s s u e . 

The SAIF C o r p o r a t i o n accepted c l a i m a n t ' s c l a i m f o r r i g h t w r i s t t e n d o n i t i s . 
(Ex. 1 7 ) . A t h e a r i n g , c l a i m a n t r a i s e d t h e i s s u e o f an a l l e g e d "de f a c t o " d e n i a l 
o f a r i g h t elbow c o n d i t i o n . The Referee found t h a t t h e elbow c o n d i t i o n was com­
p e n s a b l e , b u t t h a t t h e SAIF C o r p o r a t i o n ' s o r a l d e n i a l o f t h a t c o n d i t i o n d i d n o t 
c o n s t i t u t e a "de f a c t o " d e n i a l . 

C l a i m a n t r e p o r t e d symptoms, i n c l u d i n g p a i n and s w e l l i n g , f r o m t h e w r i s t t o 
t h e elbow f r o m t h e o u t s e t . (See Exs. 1, 4, 5, 9, 1 0 ) . By September 1, 1989, 
Dr. Amsden su s p e c t e d d ouble c r u s h o r t r i p l e c r u s h syndrome and p r e s c r i b e d 
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c o n s e r v a t i v e t r e a t m e n t , i n c l u d i n g an elbow brace. (Ex. 1 0 - 1 ) . On Oct o b e r 20, 
1989, SAIF r e q u e s t e d i n f o r m a t i o n from Amsden. Amsden responded t h a t he sus­
p e c t e d d o u b l e c r u s h syndrome and r e p o r t e d decreased nerve c o n d u c t i o n v e l o c i t y 
a c r o s s c l a i m a n t ' s r i g h t elbow. (Ex. 2 7 ) . On November 29, i 9 8 9 , Amsden p r e ­
s c r i b e d a custom elbow b r a c e f o r c l a i m a n t ' s u l n a r n e u r o p a t h y . (Ex. 3 1 ) . 

Under f o r m e r ORS 656.262, t h e i n s u r e r must accept o r deny a c l a i m w i t h i n 
60 days o f n o t i c e o r knowledge o f t h e c l a i m . The c l a i m i s deemed d e n i e d "de 
f a c t o " a f t e r e x p i r a t i o n o f t h e 60-day p e r i o d , i f t h e i n s u r e r has n o t a c c e p t e d o r 
d e n i e d i t . B a r r v. EBI Companies, 88 Or App 132, 143 ( 1 9 8 7 ) . Based on t h e 
above e v i d e n c e , we a r e persuaded t h a t a c l a i m was made f o r an elbow c o n d i t i o n . 
See ORS 6 5 6 . 0 0 5 ( 6 ) . However, on t h i s r e c o r d , we are u n a b l e t o d e t e r m i n e when 
SAIF had n o t i c e o r knowledge o f t h a t c l a i m . T h e r e f o r e , we c o n c l u d e t h a t c l a i m ­
a n t has n o t e s t a b l i s h e d t h a t t h e r e was a "de f a c t o " d e n i a l . ' 

SAIF d i d , however, e x p r e s s l y deny c l a i m a n t ' s elbow c o n d i t i o n on t h e r e c o r d 
a t h e a r i n g ( T r . 2-3, 1 7 ) . The Referee found t h e elbow c o n d i t i o n t o be compens­
a b l e . C l a i m a n t i s e n t i t l e d t o a rea s o n a b l e assessed a t t o r n e y f e e f o r p r e v a i l i n g 
on t h e d e n i e d c l a i m . ORS 656.386(1). 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s coun­
s e l ' s s e r v i c e s a t h e a r i n g , r e g a r d i n g t h e elbow c o n d i t i o n , i s $1,000, t o be p a i d 
by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e bene­
f i t s e c u r e d f o r c l a i m a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 27, 1990 i s m o d i f i e d i n p a r t . C l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $1,000, f o r h i s s e r v i c e s a t 
h e a r i n g r e g a r d i n g c o m p e n s a b i l i t y o f t h e elbow c o n d i t i o n , t o be p a i d b y . t h e SAIF 
C o r p o r a t i o n . The rema i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

A p r i l 16, 1991 C i t e as 43 Van N a t t a 904 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CLEOPHAS C. CHAMBLISS, Claimant 

WCB Case No. 89-24362 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
R o b e r t s , e t a l . . Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s , C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Danner's o r d e r t h a t : 
(1) d e c l i n e d t o s e t a s i d e t h e D e t e r m i n a t i o n Order i s s u e d on November 24, 1989 as 
pr e m a t u r e ; (2) amended c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e f r o m September 25, 
1989 t o March 29, 1989; (3) a u t h o r i z e d t h e s e l f - i n s u r e d employer t o r e c o v e r tem­
p o r a r y d i s a b i l i t y p a i d a f t e r March 29, 1989 a g a i n s t c l a i m a n t ' s f u t u r e awards o f 
permanent d i s a b i l i t y ; (4) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l o f c h i r o p r a c t i c c a r e i s s u e d on March 2 1 , 1990; (5) 
u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c h i r o p r a c t i c c a r e , as c l a r i f i e d by 
t h e March 2 1 , 1990 l e t t e r ; and (6) d e c l i n e d t o g r a n t c l a i m a n t an i n c r e a s e d 
award o f u n s c h e d u l e d permanent d i s a b i l i t y f o r a back and neck c o n d i t i o n beyond 
t h e 12 p e r c e n t (38.4 degrees) awarded by D e t e r m i n a t i o n Order. On r e v i e w , t h e 
i s s u e s a r e p r e m a t u r e c l o s u r e , m e d i c a l l y s t a t i o n a r y d a t e , o f f s e t , m e d i c a l s e r ­
v i c e s , p e n a l t i e s and a t t o r n e y f e e s , and a l t e r n a t i v e l y , e x t e n t o f un s c h e d u l e d . 
permanent d i s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 
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We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f t h e u l t i m a t e 
f i n d i n g t h a t f i n d s c l a i m a n t m e d i c a l l y s t a t i o n a r y on March 29, 1989. We i n s t e a d 
f i n d t h a t c l a i m a n t l a s t became m e d i c a l l y s t a t i o n a r y on September 25, 1989. 

CONCLUSIONS OF LAW AND OPINION 

We a f f i r m and adopt t h a t p o r t i o n o f t h e o r d e r t h a t addresses t h e i s s u e s o f 
t h e d e n i a l s o f c h i r o p r a c t i c c a r e , and p e n a l t i e s and a t t o r n e y f e e s . 

Premature C l o s u r e / M e d i c a l l y S t a t i o n a r y Date 

The R eferee found t h a t t h e overwhelming w e i g h t o f t h e e v i d e n c e s u p p o r t e d a 
f i n d i n g t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y i n March 1989 when she was 
examined by t h e O r t h o p a e d i c C o n s u l t a n t s . Claimant argues t h a t she was n o t y e t 
m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e h e a r i n g . We d i s a g r e e w i t h b o t h c l a i m a n t 
and t h e R e f e r e e . 

A c l a i m i s p r o p e r l y c l o s e d when t h e c l a i m a n t becomes m e d i c a l l y s t a t i o n a r y . 
Former ORS 656 . 2 6 8 ( 2 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t "no f u r t h e r m a t e r i a l 
improvement would r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t , o r t h e passage 
o f t i m e . " ORS 656.005(17). I t i s c l a i m a n t ' s burden t o pr o v e t h a t t h e c l a i m was 
c l o s e d p r e m a t u r e l y . 

P r o p r i e t y o f c l o s u r e must be e v a l u a t e d i n l i g h t o f c l a i m a n t ' s c o n d i t i o n a t 
t h e t i m e o f c l o s u r e and n o t o f subsequent developments. P o s t - c l o s u r e e v i d e n c e 
may be c o n s i d e r e d i n s o f a r as i t i s r e l e v a n t t o whether c l a i m a n t ' s c o n d i t i o n a t 
t h e t i m e o f c l o s u r e was l i k e l y t o improve w i t h t i m e o r t r e a t m e n t . Scheuninq v. 
J.R. S i m p l o t & Co., 84 Or App 622 (1987). 

C l a i m a n t r e t u r n e d t o work a f t e r she was examined by t h e O r t h o p a e d i c Con­
s u l t a n t s i n March 1989. Because o f an i n c r e a s e i n symptoms and d i s c o m f o r t , she 
was a g a i n t a k e n o f f work by her t r e a t i n g c h i r o p r a c t o r t h e summer o f 1989. She 
was r e l e a s e d t o and d i d r e t u r n t o t h e j o b she was d o i n g i n e a r l y summer o f 1989 
on a p a r t t i m e b a s i s . C l a i m a n t c o n t i n u e d r e c e i v i n g t r e a t m e n t s and had some 
improvement i n her p a i n c o m p l a i n t s p r i o r t o b e i n g examined by Dr. H o w e l l i n 
September 1989. 

When t h e r e i s a c o n f l i c t o f m e d i c a l o p i n i o n s , as i s t h e case h e r e , we r e l y 
on t h o s e o p i n i o n s w h i c h a r e w e l l reasoned and based upon complete i n f o r m a t i o n . 
Somers v. SAIF, 77 Or App 215 (1986). C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . Dr. 
Krupa, has c o n s i s t e n t l y r e p o r t e d t h a t c l a i m a n t w i l l be m e d i c a l l y s t a t i o n a r y i n a 
c o u p l e o f months. H i s r e p o r t s , however, do n o t document changes i n c l a i m a n t ' s 
c o n d i t i o n w h i c h would r e f l e c t m a t e r i a l improvement a f t e r Dr. H o w e l l ' s examina­
t i o n . We do n o t f i n d Dr. Krupa p e r s u a s i v e . I n s t e a d , we c o n c l u d e t h a t Dr. 
H o w e l l ' s c o n s u l t i n g m e d i c a l e x a m i n a t i o n i s more p e r s u a s i v e . Dr. H o w e l l ' s r e p o r t 
i s much more e x t e n s i v e , i s based on a r e v i e w o f t h e m e d i c a l f i l e and i s more 
reasoned t h a n i s Dr. Krupa's. F i n d i n g Dr. Howell t o be p e r s u a s i v e , we a r e con­
v i n c e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y when she was examined by Dr. 
H o w e l l i n September 1989. 

A c c o r d i n g l y , t h e Referee c o r r e c t l y concluded t h a t t h e c l a i m was n o t p r e ­
m a t u r e l y c l o s e d by t h e November 24, 1989 D e t e r m i n a t i o n Order. However, we r e i n ­
s t a t e t h e D e t e r m i n a t i o n Order m e d i c a l l y s t a t i o n a r y d a t e o f September 25, 1989. 
I n l i g h t o f t h i s r e a s o n i n g , t h e Referee's a u t h o r i z a t i o n t o t h e employer t o o f f ­
s e t t e m p o r a r y d i s a b i l i t y p a i d a f t e r March 29, 1989 i s r e v e r s e d . 
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E x t e n t o f D i s a b i l i t y 

Cleophas C. Chambliss, 43 Van N a t t a 904 (1991) 

The R e f e r e e a f f i r m e d t h e award o f 12 p e r c e n t unscheduled permanent d i s ­
a b i l i t y t h a t was made i n t h e D e t e r m i n a t i o n Order t h a t was i s s u e d on November 24, 
1989. C l a i m a n t argues t h a t t h e v a l u e g i v e n by t h e E v a l u a t i o n S e c t i o n f o r . a d a p t ­
a b i l i t y and i m p a i r m e n t were i n c o r r e c t and s h o u l d be i n c r e a s e d . C l a i m a n t con­
cedes t h e o t h e r v a l u e s f o r age (0) and e d u c a t i o n (2) a r e c o r r e c t . We w r i t e t o 
address o n l y t h o s e v a l u e s t h a t c l a i m a n t c o n t e s t s . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l ­
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l ­
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on September 25, 
1989, and her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on November 24, 1989, we 
a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t sea. 

A d a p t a b i l i t y 

The E v a l u a t i o n S e c t i o n awarded a +2 a d a p t a b i l i t y v a l u e . C l a i m a n t con­
t e n d s t h a t her a d a p t a b i l i t y f a c t o r s h o u l d be a +6 because she i s r e s t r i c t e d t o 
l i g h t / s e d e n t a r y l i f t i n g and she i s n o t w o r k i n g . We d i s a g r e e . C l a i m a n t was 
r e l e a s e d t o m o d i f i e d p a r t t i m e work by her a t t e n d i n g c h i r o p r a c t o r i n J u l y 1989 
and d i d i n f a c t r e t u r n t o p a r t t i m e work. She worked a t t h a t j o b u n t i l t h e j o b 
r a n o u t . C l a i m a n t was n o t w o r k i n g a t t h e t i m e o f t h e h e a r i n g because t h e j o b 
ended, n o t as a r e s u l t o f her compensable i n j u r y . T h e r e f o r e , we c o n c l u d e t h a t 
c l a i m a n t ' s a d a p t a b i l i t y i s p r o p e r l y d e t e r m i n e d under f o r m e r OAR 436-35-
3 1 0 ( 3 ) ( a ) ; Joyce M. Ramirez-Jones, 43 Van N a t t a 342 ( 1 9 9 1 ) . We disavow o u r 
d e c i s i o n s i n Barbara L. P a r t r i d g e , 42 Van N a t t a 1193 ( 1 9 9 0 ) , and Robin M. 
G l o v e r , 42 Van N a t t a 1081 ( 1 9 9 0 ) , t o t h e e x t e n t t h e y a r e i n c o n s i s t e n t w i t h our 
r u l i n g i n t h i s case. 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who has e i t h e r r e t u r n e d t o m o d i f i e d 
work o r r e c e i v e d a work o f f e r [see f o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) ] i s d e t e r m i n e d 
f r o m a m a t r i x o f v a l u e s a t former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares 
t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l and customary work w i t h t h e 
p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. T h i s i s t r u e even t h o u g h 
c l a i m a n t may have t h e p h y s i c a l c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by 
t h e m o d i f i e d employment. P h y s i c a l c a p a c i t i e s a re n o t d e f i n e d by t h e " s t a n d a r d s " 
g e n e r a l l y . We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n f o r m e r OAR 436-35-
3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do medium work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a l i g h t / s e d e n t a r y 
p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s +2.5. 
Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

The E v a l u a t i o n S e c t i o n awarded a t o t a l i mpairment v a l u e o f 8 p e r c e n t , f o r 
l o s s o f lumbar range o f m o t i o n . Claimant agrees t h a t t h e c o r r e c t v a l u e f o r l o s s 
o f range o f m o t i o n o f t h e lumbar s p i n e i s 8 p e r c e n t . She con t e n d s , however, 
t h a t she s h o u l d have r e c e i v e d a v a l u e f o r l o s s o f range o f m o t i o n o f t h e c e r v i ­
c a l s p i n e and f o r l o s s o f r e p e t i t i v e use. 
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Dr. H o w e l l , as w e l l as t h e O r t h o p e d i c C o n s u l t a n t s , d i d r e p o r t some l o s s o f 
range o f m o t i o n o f c l a i m a n t ' s c e r v i c a l s p i n e . When c l a i m a n t was f i r s t examined 
by t h e O r t h o p a e d i c C o n s u l t a n t s i n J u l y 1988, l e s s t h a n 3 months a f t e r h er i n ­
j u r y , a c e r v i c a l , d o r s a l and lumbar s t r a i n was diagnosed and some l o s s o f 
m o t i o n s were r e p o r t e d . We agree w i t h c l a i m a n t t h a t her c e r v i c a l s p i n e was a l s o 
p a r t o f t h i s a c c e p t e d c l a i m . Using Dr. Howell's r e p o r t , we f i n d t h a t c l a i m a n t 
has normal f l e x i o n , e x t e n s i o n , and l e f t l a t e r a l b e n d i n g , has 30 degrees o f r i g h t 
l a t e r a l b e n d i n g , 40 degrees o f l e f t r o t a t i o n and 45 degrees o f r i g h t r o t a t i o n 
f o r a l o s s o f c e r v i c a l range o f m o t i o n o f 5 p e r c e n t . Former OAR 436-35-360. 
C l a i m a n t f u r t h e r contends she i s e n t i t l e d t o 5 p e r c e n t under f o r m e r OAR 436-35-
320(4) f o r c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f an uns c h e d u l e d body 
p a r t . C l a i m a n t ' s b r i e f i s n o t c l e a r as t o whether t h i s l o s s o f r e p e t i t i v e use 
i s due t o t h e c e r v i c a l s p i n e , t h e lumbar s p i n e o r b o t h . However, we do n o t f i n d 
t h a t c l a i m a n t has such l i m i t a t i o n . The o n l y m e d i c a l e v i d e n c e t h a t so l i m i t s 
c l a i m a n t i s t h a t o f Dr. Krupa, whom we have found n o t t o be p e r s u a s i v e . We 
d e c l i n e t o r e l y on h i s r e p o r t s t o f i n d such l i m i t s when n e i t h e r Dr. H o w e l l nor 
t h e O r t h o p a e d i c C o n s u l t a n t s make such f i n d i n g s . We combine t h e v a l u e s f o r t h e 
lumbar and c e r v i c a l areas t o reach a t o t a l i mpairment r a t i n g o f 12.6 p e r c e n t . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m ­
a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 2, t h e sum i s 2. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e p r o d u c t i s 5. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 12.6, t h e r e s u l t i s 17.6 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former 
OAR 436-35- 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 18 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d May 8, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . Those p o r t i o n s o f t h e o r d e r t h a t found c l a i m a n t m e d i c a l l y s t a t i o n a r y on 
March 29, 1989 and t h a t a f f i r m e d t h e D e t e r m i n a t i o n Order award o f permanent d i s ­
a b i l i t y a r e r e v e r s e d . That p o r t i o n o f t h e D e t e r m i n a t i o n Order t h a t f o u n d c l a i m ­
a n t t o be m e d i c a l l y s t a t i o n a r y on September 25, 1989 i s r e i n s t a t e d . That p o r ­
t i o n o f t h e Referee's o r d e r t h a t g r a n t e d t h e i n s u r e r an o f f s e t o f t e m p o r a r y d i s ­
a b i l i t y p a i d a f t e r March 29, 1989 a g a i n s t f u t u r e permanent d i s a b i l i t y awards i s 
r e v e r s e d . C l a i m a n t i s g r a n t e d an award o f 6 p e r c e n t (19.2 degrees) unscheduled 
permanent d i s a b i l i t y i n a d d i t i o n t o t h e 12 p e r c e n t (38.4 d egrees) g r a n t e d by t h e 
D e t e r m i n a t i o n Order f o r a t o t a l award o f 18 p e r c e n t (57.6 degrees) unscheduled 
permanent d i s a b i l i t y f o r her neck and back c o n d i t i o n s . C l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o 25 p e r c e n t o f t h e i n c r e a s e d compensation g r a n t e d by t h i s o r d e r , as 
and f o r a t t o r n e y f e e s n o t t o exceed $3,800, payable d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y . The rema i n d e r o f t h e o r d e r i s a f f i r m e d . 
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The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e Crumme's 
o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low 
back c o n d i t i o n ; (2) assessed a 10 p e r c e n t p e n a l t y and r e l a t e d a t t o r n e y f e e f o r 
i t s a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o t i m e l y accept o r deny c l a i m a n t ' s "hew 
i n j u r y " c l a i m f o r t h e same c o n d i t i o n ; (3) assessed a 10 p e r c e n t p e n a l t y and 
r e l a t e d a t t o r n e y f e e f o r i t s a l l e g e d l y unreasonable f a i l u r e t o pay i n t e r i m com­
p e n s a t i o n due f o r t h e "new i n j u r y ; " (4) assessed a 10 p e r c e n t p e n a l t y and r e ­
l a t e d a t t o r n e y f e e f o r i t s a l l e g e d l y unreasonable f o u r - d a y d e l a y i n p a y i n g an 
e a r l i e r award o f permanent p a r t i a l d i s a b i l i t y ; and (5) assessed a 25 p e r c e n t 
p e n a l t y and r e l a t e d a t t o r n e y f e e f o r i t s a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o p r o ­
v i d e d i s c o v e r y o f e v i d e n c e . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
t h e o r d e r t h a t : (1) u p h e l d SAIF's "de f a c t o " d e n i a l o f c l a i m a n t ' s "new i n j u r y " 
c l a i m f o r t h e same c o n d i t i o n ; (2) d e c l i n e d t o award i n t e r i m compensation b e g i n ­
n i n g June 8, 1989; and (3) assessed p e n a l t i e s based on u n p a i d compensation f r o m 
June 8, 1989 t h r o u g h F e b r u a r y 22, 1990. On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l ­
i t y , i n t e r i m compensation and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t , 
r e v e r s e i n p a r t and m o d i f y . 

FINDINGS OF FACT 

We adopt t h e R e f e r e e ' s f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e , a p p l y i n g W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , f o u n d 
t h a t c l a i m a n t had n o t s u s t a i n e d a new i n j u r y on June 8, 1989, because c l a i m a n t 
had n o t e s t a b l i s h e d t h a t h i s u n d e r l y i n g c o n d i t i o n was worsened by t h e work 
a c t i v i t y . The W e l l e r t e s t , however, i s t h e s t a n d a r d o f p r o o f r e l a t i n g t o a 
c l a i m f o r an o c c u p a t i o n a l d i s e a s e . I t does n o t a p p l y t o an i n d u s t r i a l i n j u r y 
c l a i m . B a r r e t t v. D & H D r v w a l l , 300 Or 325 (19 8 5 ) . 

N o n e t h e l e s s , w h i l e t h e W e l l e r t e s t i s i n a p p l i c a b l e t o c l a i m a n t ' s i n j u r y 
c l a i m , t h e d e t e r m i n a t i o n o f whether a c l a i m a n t s u f f e r e d a "new i n j u r y " o r an 
" a g g r a v a t i o n " i n v o l v e s a s i m i l a r a n a l y s i s . I n Teresa L. Walker, 41 Van N a t t a 
2283 ( 1 9 8 9 ) , we h e l d t h a t , i n cases i n v o l v i n g a s i n g l e e m p l o y e r / i n s u r e r , w ors­
ened symptoms o f a compensable i n j u r y r e p r e s e n t an a g g r a v a t i o n , assuming a l l 
o t h e r r e q u i r e m e n t s o f an a g g r a v a t i o n c l a i m a r e met. We f u r t h e r h e l d t h a t a 
wor k e r s u f f e r s a "new i n j u r y " o n l y i f t h e subsequent work a c t i v i t y i n d e p e n d e n t l y 
c o n t r i b u t e s t o a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . See a l s o C i p r i a n o Vaqe, 
42 Van N a t t a 1117 ( 1 9 9 0 ) . 

Whether c l a i m a n t ' s work a c t i v i t y on June 8, 1989 caused a w o r s e n i n g o f h i s 
u n d e r l y i n g c o n d i t i o n i s a complex m e d i c a l q u e s t i o n . Thus, w h i l e c l a i m a n t ' s t e s ­
t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h e i s s u e l a r g e l y t u r n s on an a n a l y s i s o f 
t h e m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

As n o t e d by t h e R e f e r e e , t h e o n l y m e d i c a l e v i d e n c e on t h e q u e s t i o n comes 
f r o m Dr. B u t l e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n . Dr. B u t l e r ' s c h a r t n o t e s o f 
June 9, 1989 e x p r e s s e d t h e g e n e r a l b e l i e f t h a t c l a i m a n t had s u s t a i n e d a new 
i n j u r y . (Ex. 4 - 2 ) . However, Dr. B u t l e r l a t e r expressed t h e o p i n i o n t h a t 
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c l a i m a n t ' s c o n d i t i o n had n o t o b j e c t i v e l y worsened and t h a t he b e l i e v e d t h a t 
c l a i m a n t was m e r e l y e x p e r i e n c i n g a waxing and waning o f h i s p r e v i o u s i n j u r y . 
(Ex. 1 1 ) . Because o f t h e i n c o n s i s t e n c i e s i n Dr. B u t l e r ' s o p i n i o n , we do n o t 
f i n d i t p e r s u a s i v e and, a c c o r d i n g l y , g i v e i t l i t t l e w e i g h t . See D a v i d H. Olson 
J r . , 42 Van N a t t a 1336 ( 1 9 9 0 ) . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t has n o t 
e s t a b l i s h e d t h a t h i s u n d e r l y i n g c o n d i t i o n was i n d e p e n d e n t l y worsened by t h e June 
8, 1989 work a c t i v i t y and, t h e r e f o r e , conclude t h a t he d i d n o t s u s t a i n a "new 
i n j u r y . " We now proceed t o d e t e r m i n e whether c l a i m a n t s u s t a i n e d a compensable 
a g g r a v a t i o n . 

To p r o v e a compensable a g g r a v a t i o n , c l a i m a n t must show: (1) i n c r e a s e d 
symptoms o r a worsened u n d e r l y i n g c o n d i t i o n ; and (2) a r e s u l t a n t d i m i n i s h e d 
e a r n i n g c a p a c i t y s i n c e t h e l a s t arrangement o f compensation. I n t h o s e cases i n 
w h i c h t h e l a s t award o f compensation a n t i c i p a t e d f u t u r e e x a c e r b a t i o n s o f t h e 
w o r k e r ' s symptoms, a c l a i m a n t must a l s o show t h a t t h e degree o r d u r a t i o n o f h i s 
r e d u c e d e a r n i n g c a p a c i t y i s g r e a t e r t h a n t h a t a n t i c i p a t e d by t h e l a s t a r r a n g e ­
ment o f compensation. Gwvnn v. SAIF, 304 Or 345 ( 1 9 8 7 ) ; Edward D. Lucas, 41 Van 
N a t t a 2272 ( 1 9 8 9 ) . I f i t cannot be d e t e r m i n e d what t h e l a s t award c o n t e m p l a t e d , 
t h e n t h e i n q u i r y becomes whether t h e c l a i m a n t e x p e r i e n c e d 14 c o n s e c u t i v e days o f 
t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . Gwynn v. SAIF, s u p r a ; I n t e r ­
n a t i o n a l Paper Co. v. T u r n e r , 84 Or App 248 ( 1 9 8 7 ) , on remand, 91 Or App 9 1 , 94 
( 1 9 8 9 ) . 

T u r n i n g t o t h e f a c t s o f t h i s case, i t i s u n d i s p u t e d t h a t c l a i m a n t e x p e r i ­
enced a symptomatic w o r s e n i n g o f h i s c o n d i t i o n and t h a t , as a r e s u l t o f t h e 
w o r s e n i n g , he s u f f e r e d a d i m i n i s h e d e a r n i n g c a p a c i t y . I t i s u n c l e a r , however, 
wh e t h e r t h e degree o r d u r a t i o n o f h i s reduced e a r n i n g c a p a c i t y was g r e a t e r t h a n 
what was a n t i c i p a t e d by t h e February 15, 1989 O p i n i o n and Order, t h e l a s t award 
o f compensation. SAIF r e l i e s on a r e p o r t by t h e Western M e d i c a l C o n s u l t a n t s , 
who examined c l a i m a n t i n August 1989. They co n c l u d e d : 

" I t appears based on o b j e c t i v e f i n d i n g s , t h a t 
[ c l a i m a n t ' s ] c o n d i t i o n i s unchanged from s p r i n g and 
mid-summer o f 1987. I t i s our o p i n i o n t h a t h i s p r e ­
s e n t symptoms are t h o s e t h a t would be e x p e c t e d t o wax 
and wane i n a person w i t h 20 p e r c e n t d i s a b i l i t y t o t h e 
low back, and i n f a c t , t h e c o n t i n u i n g symptoms a r e 
most p r o b a b l y t h e p r i n c i p l e reason t h a t a 20 p e r c e n t 
d i s a b i l i t y was awarded." (Ex. 8-4). 

However, t h e r e c o r d r e v e a l s t h a t , i n t h e February 15, 1989 O p i n i o n and 
O r der, t h e R eferee i n c r e a s e d c l a i m a n t ' s award o f permanent p a r t i a l d i s a b i l i t y 
•from 10 t o 20 p e r c e n t , s i m p l y because t h e p a r t i e s agreed t h a t t h e e v a l u a t o r had 
i n c o r r e c t l y assumed t h a t c l a i m a n t had r e t u r n e d t o h i s r e g u l a r work. 

A f t e r o u r r e v i e w o f t h e r e c o r d , we are u nable t o d e t e r m i n e what d u r a t i o n 
o r degree o f reduced e a r n i n g c a p a c i t y was a n t i c i p a t e d by t h e l a s t award o f com­
p e n s a t i o n . N o n e t h e l e s s , we agree w i t h t h e Referee t h a t c l a i m a n t e x p e r i e n c e d 14 
c o n s e c u t i v e days o f t o t a l d i s a b i l i t y . I n a l e t t e r d a t e d June 19, 1989, Dr. 
B u t l e r a d v i s e d SAIF t h a t c l a i m a n t had been unable t o work s i n c e June 9, 1989, 
and t h a t he was u n a b l e t o d e t e r m i n e when c l a i m a n t would be a b l e t o r e t u r n . (Ex. 
6 ) . L a t e r , on J u l y 24, 1989, Dr. B u t l e r n o t e d t h a t c l a i m a n t had n o t worked i n 
s i x weeks. (Ex. 3 - 3 ) . On t h a t d a t e , he r e l e a s e d c l a i m a n t t o m o d i f i e d work. 
Inasmuch as t h e r e i s no e v i d e n c e c o n t r a d i c t i n g c l a i m a n t ' s t o t a l d i s a b i l i t y o f a t 
l e a s t 14 c o n s e c u t i v e days, we conclude t h a t c l a i m a n t s u s t a i n e d a compensable 
a g g r a v a t i o n o f h i s low back c o n d i t i o n . 
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I n t e r i m Compensation 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m compensation 
f o r t h e p e r i o d between June 15, 1989 and February 22, 1990. We m o d i f y . 

For a new i n j u r y c l a i m , a c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation f o r 
t h e p e r i o d between t h e d a t e t h e i n s u r e r r e c e i v e s n o t i c e o f t h e c l a i m and t h e 
d a t e o f i t s f o r m a l d e n i a l . ORS 656.262(2). I f an i n s u r e r does n o t f o r m a l l y 
deny t h e c l a i m , i n t e r i m compensation i s due t h r o u g h t h e d a t e o f h e a r i n g . 
V a l e r i e D. B a r r y , 41 Van N a t t a 199 (19 8 9 ) . 

I n t h i s case, c l a i m a n t t e s t i f i e d a t h e a r i n g t h a t he gave h i s s u p e r v i s o r a 
co m p l e t e d 801 f o r m on a p p r o x i m a t e l y June 15, 1989, a t h i s employer's r e q u e s t . 
Based on c l a i m a n t ' s demeanor, t h e Referee found t h a t t e s t i m o n y c r e d i b l e and con­
c l u d e d t h a t t h e employer had knowledge o f t h e c l a i m on June 15, 1989. However, 
a f t e r a r e v i e w o f t h e e v i d e n c e , we f i n d t h a t t h e employer was made i m m e d i a t e l y 
aware t h a t c l a i m a n t had s u s t a i n e d a w o r k - r e l a t e d i n j u r y on June 8, 1989, and was 
a l s o aware t h a t c l a i m a n t d i d n o t r e t u r n t o work f o r a p e r i o d o f t i m e t h e r e a f t e r . 
( T r . 3 9 ) . We f i n d t h a t t h o s e f a c t s were s u f f i c i e n t t o l e a d a r e a s o n a b l e em­
p l o y e r t o c o n c l u d e t h a t w o r k e r ' s compensation l i a b i l i t y was a p o s s i b i l i t y and 
t h a t f u r t h e r i n v e s t i g a t i o n was a p p r o p r i a t e . See M e l t o n J. Jackson, 42 Van 
N a t t a 264 ( 1 9 9 0 ) . T h e r e f o r e , we conclude t h a t t h e d u t y t o pay i n t e r i m compensa­
t i o n was t r i g g e r e d on June 8, 1989. Fur t h e r m o r e , because SAIF never f o r m a l l y 
d e n i e d t h e c l a i m , i n t e r i m compensation i s due t h r o u g h F e b r u a r y 22, 1990, t h e 
d a t e o f h e a r i n g . V a l e r i e D. B a r r y , supra. 

P e n a l t i e s and A t t o r n e y Fees - Cla i m a n t ' s "New I n j u r y " C l a i m 

The R e f e r e e assessed a t o t a l o f t h r e e p e n a l t i e s and r e l a t e d a t t o r n e y f e e s 
f o r SAIF's a l l e g e d l y u n r e a s o n a b l e p r o c e s s i n g o f c l a i m a n t ' s "new i n j u r y " c l a i m . 
F i r s t , he assessed a 10 p e r c e n t p e n a l t y and r e l a t e d a t t o r n e y f e e f o r SAIF's 
f a i l u r e t o a c c e p t o r deny t h e new i n j u r y c l a i m w i t h i n 60 days a f t e r i t had r e ­
c e i v e d n o t i c e o f t h e c l a i m . See ORS 656.262(6). Second, he imposed a 10 p e r ­
c e n t p e n a l t y and r e l a t e d a t t o r n e y f e e f o r SAIF's f a i l u r e t o pay c l a i m a n t i n t e r i m 
c ompensation w i t h i n 14 days a f t e r i t had r e c e i v e d n o t i c e o f t h e c l a i m . ORS 
65 6 . 2 6 2 ( 4 ) . T h i r d , t h e Referee imposed a 25 p e r c e n t p e n a l t y and r e l a t e d a t t o r ­
ney f e e f o r SAIF's f a i l u r e t o respond t o c l a i m a n t ' s J u l y 6, 1989 r e q u e s t f o r 
d i s c o v e r y . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we agree w i t h t h e Re f e r e e w i t h 
r e g a r d t o t h e f i r s t and second p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . See V a l e r i e 
D. B a r r y , s u p r a a t 206. A c c o r d i n g l y , we adopt t h e c o n c l u s i o n s and r e a s o n i n g 
c o n c e r n i n g t h o s e i s s u e s as s e t f o r t h i n t h e Referee's o r d e r . We do n o t agree, 
however, w i t h t h e t h i r d p e n a l t y and a t t o r n e y f e e . 

Subsequent t o t h e Referee's o r d e r , t h e Board i s s u e d Buck E. Johnson, 43 
Van N a t t a 423 ( 1 9 9 1 ) . I n t h a t case, we h e l d t h a t a c a r r i e r ' s f a i l u r e t o p r o v i d e 
e x h i b i t s as r e q u i r e d by a d m i n i s t r a t i v e r u l e s d i d n o t w a r r a n t t h e assessment o f a 
p e n a l t y and a t t o r n e y f e e because t h e r e had been no u n r e a s o n a b l e r e s i s t a n c e t o 
t h e payment o f compensation. We reasoned t h a t , absent a showing t h a t t h e i n ­
s u r e r ' s i n a c t i o n a f f e c t e d some o b l i g a t i o n t o pay compensation due i n t h e p a s t , 
p r e s e n t o r f u t u r e , i t cannot be s a i d t h a t t h e r e was any r e s i s t a n c e t o such 
payment. I d . a t 427. 

We c o n c l u d e t h a t t h e same r e a s o n i n g a p p l i e s here. The Re f e r e e assessed a 
p e n a l t y and a t t o r n e y f e e based on SAIF's f a i l u r e t o r e a s o n a b l y comply w i t h 
c l a i m a n t ' s d i s c o v e r y r e q u e s t as r e q u i r e d by OAR 436-10-030. W h i l e SAIF's f a i l ­
u r e t o t i m e l y respond may have been unreasonable, i t s conduct d i d n o t r e s u l t i n 
an u n r e a s o n a b l e d e l a y . o r r e f u s a l t o pay compensation. See ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 



James S. Espinoza; 43 Van N a t t a 908 (19911 911 

ORS 65 6 . 3 8 2 ( 1 ) . A c c o r d i n g l y , t h e Referee's assessed p e n a l t y i s r e v e r s e d ; t h e 
Ref e r e e ' s combined $3,338 a t t o r n e y f e e award i s reduced a c c o r d i n g l y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s c o n c e r n i n g t h e a g g r a v a t i o n d e n i a l and SAIF's u n r e a s o n a b l e f a i l u r e s t o 
acc e p t o r deny t h e "new i n j u r y " c l a i m o r t o pay i n t e r i m compensation i s $2,800, 
t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d ­
e r e d t h e t i m e d e v o t e d t o t h e i s s u e s (as r e p r e s e n t e d by t h e r e c o r d ) , t h e complex­
i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

P e n a l t y and A t t o r n e y Fee - F a i l u r e t o Pay Permanent P a r t i a l D i s a b i l i t y . 

The R e feree a l s o assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r SAIF's 
l a t e payment o f t h e permanent d i s a b i l i t y awarded by an e a r l i e r o p i n i o n and 
o r d e r . A f t e r our r e v i e w o f t h e r e c o r d , we agree w i t h t h e R eferee t h a t SAIF's 
a c t i o n s were u n r e a s o n a b l e and t h a t a 10 p e r c e n t p e n a l t y i s a p p r o p r i a t e under t h e 
c i r c u m s t a n c e s . A c c o r d i n g l y , we adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g 
t h a t i s s u e as s e t f o r i n t h e Referee's o r d e r . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $400 i s a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s on r e v i e w c o n c e r n i n g t h e i s s u e o f a g g r a v a t i o n . I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e 
(as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e 
p r e s e n t e d , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m ­
a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g on t h e p e n a l t y and a t t o r n e y 
f e e i s s u e s . Saxton v. SAIF, 80 Or App 631 (1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 
Or App 233 ( 1 9 8 6 ) . F i n a l l y , he i s not e n t i t l e d t o a f e e f o r h i s u n s u c c e s s f u l 
a t t e m p t t o o v e r t u r n t h e Referee's o r d e r c o n c e r n i n g t h e "new i n j u r y " c l a i m . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 30, 1990 i s a f f i r m e d i n p a r t , r e v e r s e d i n 
p a r t and m o d i f i e d . The Referee's award i s m o d i f i e d t o r e f l e c t an award o f i n ­
t e r i m compensation f r o m June 8, 1989 t o February 22, 1990. That p o r t i o n o f t h e 
R e f e r e e ' s o r d e r t h a t assessed a 25 p e r c e n t p e n a l t y and r e l a t e d a t t o r n e y f e e f o r 
SAIF's a l l e g e d l y unreasonable f a i l u r e t o respond t o c l a i m a n t ' s r e q u e s t f o r d i s ­
c o v e r y i s r e v e r s e d . I n l i e u o f t h e Referee's t o t a l a t t o r n e y f e e award, c l a i m ­
a n t ' s c o u n s e l i s awarded a t o t a l a t t o r n e y f e e o f $2,800, p a y a b l e by t h e SAIF 
C o r p o r a t i o n f o r s e r v i c e s a t h e a r i n g . For s e r v i c e s on Board r e v i e w c o n c e r n i n g 
t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s a t t o r n e y i s a l s o awarded a r e a s o n a b l e f e e o f 
$400, t o be p a i d by SAIF. The remainder o f t h e o r d e r i s a f f i r m e d . 

A p r i l 16, 1991 " ' C i t e as 43 Van N a t t a 911 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY L. LUCAS, Claimant 
WCB Case No. 89-04465 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 

Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Crumme's o r d e r w h i c h : (1) 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r an i r r i t a b l e bowel 
syndrome; and (2) s e t a s i d e i t s p a r t i a l d e n i a l o f a s t r e s s c l a i m . On r e v i e w , 
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t h e i s s u e s a r e a g g r a v a t i o n and c o m p e n s a b i l i t y . We a f f i r m i n p a r t , m o d i f y i n 
p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

Based on i n f o r m a t i o n g a i n e d a t t h e d e p o s i t i o n o f Dr. K l e c a n , c l a i m a n t 
f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r s t r e s s . ( T r . 22, 3 4 ) . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n o f t h e I r r i t a b l e Bowel Syndrome 

The Board a d o p t s t h e Referee's "Conclusions o f Law" w i t h r e s p e c t t o t h e 
i s s u e o f a g g r a v a t i o n o f c l a i m a n t ' s i r r i t a b l e bowel syndrome, w i t h t h e f o l l o w i n g 
comments. 

The t e m p o r a r y o r permanent n a t u r e o f a compensable i n j u r y o r o c c u p a t i o n a l 
d i s e a s e cannot be d e t e r m i n e d u n t i l c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and t h e 
c l a i m i s c l o s e d . See ORS 656.268; R o l l e r v. Weyerhaeuser Co., 67 Or App 583 
( 1 9 8 4 ) ; S a f s t r o m v. R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 ( 1 9 8 3 ) . A c c o r d ­
i n g l y , we a r e n o t persuaded by SAIF's argument t h a t because i t a c c e p t e d "tempo­
r a r y i r r i t a b l e bowel syndrome" c l a i m a n t cannot c l a i m an a g g r a v a t i o n o f t h e con­
d i t i o n . A l s o , t h e f a c t t h a t t h e r e was no award o f permanent d i s a b i l i t y does n o t 
p r e c l u d e an a g g r a v a t i o n c l a i m . See Graham v. S c h n i t z e r S t e e l P r o d u c t s , 82 Or 
App 162 ( 1 9 8 6 ) ; Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) . 

C o m p e n s a b i l i t y o f a S t r e s s Claim 

SAIF argues t h a t t h e Board s h o u l d u p h o l d i t s October 16, 1989 d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r s t r e s s . We agree. 

As a r e s u l t o f i n f o r m a t i o n c l a i m a n t l e a r n e d a t t h e d e p o s i t i o n o f Dr. 
Kl e c a n c o n c e r n i n g t h e f a c t t h a t i r r i t a b l e bowel syndrome symptoms g e n e r a l l y 
d e v e l o p i n response t o e m o t i o n a l d i s t r e s s , c l a i m a n t f i l e d an o c c u p a t i o n a l 
d i s e a s e c l a i m , c o n t e n d i n g t h a t t h e i r r i t a b l e bowel syndrome ar o s e as a conse­
quence o f a s t r e s s i n d u c e d d i s e a s e . ( T r . 22, Ex. 23-13-15). SAIF does n o t 
a s s e r t c l a i m p r e c l u s i o n as a defense. 

SAIF does argue t h a t c l a i m a n t i s b a r r e d by i s s u e p r e c l u s i o n . However, 
because t h e i s s u e was n o t r a i s e d o r l i t i g a t e d a t a p r i o r h e a r i n g on November 27, 
1988, i s s u e p r e c l u s i o n does n o t a p p l y . See Drews v. EBI Co., 310 Or 134 ( 1 9 9 0 ) . 

To be compensable, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e must f a l l w i t h i n one o f 
t h e t h r e e s u b s e c t i o n s o f former ORS 656.802. I t appears t h a t c l a i m a n t i s a s s e r t ­
i n g an o c c u p a t i o n a l d i s e a s e i n t h e form o f a menta l d i s o r d e r . C o n s e q u e n t l y , we 
a n a l y z e t h i s c l a i m under t h a t s e c t i o n o f t h e s t a t u t e . Pursuant t o f o r m e r 
6 5 6 . 8 0 2 ( 1 ) ( b ) and ( 2 ) , t o e s t a b l i s h a compensable m e n t a l d i s o r d e r , c l a i m a n t must 
e s t a b l i s h t h a t : (1) she has a diagnosed m e n t a l o r e m o t i o n a l d i s o r d e r w h i c h i s 
g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community; (2) t h e m e n t a l 
d i s o r d e r r e q u i r e d m e d i c a l s e r v i c e s o r r e s u l t e d i n d i s a b i l i t y ; (3) t h e m e n t a l 
d i s o r d e r was due t o employment c o n d i t i o n s which were r e a l and o b j e c t i v e ; and 
(4) such employment c o n d i t i o n s a r e n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g 
e n v i r o n m e n t o r r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b p e r f o r m a n c e e v a l u a t i o n 
a c t i o n s . The e v i d e n c e must be c l e a r and c o n v i n c i n g t h a t t h e m e n t a l d i s o r d e r 
a r o s e o u t o f and i n t h e course o f employment. 
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The Board has p r e v i o u s l y h e l d t h a t " s t r e s s " i n and o f i t s e l f , i s n o t a 
c o n d i t i o n w h i c h i s g e n e r a l l y r e c o g n i z e d as a "mental d i s o r d e r . " See Ronald V. 
D i c k s o n , 42 Van N a t t a 1102 ( 1 9 9 0 ) ; Sharon S c h e t t l e r , 42 Van N a t t a 2540 ( 1 9 9 0 ) . 
C l a i m a n t has o f f e r e d no evidence t o t h e c o n t r a r y i n t h i s case. S e v e r a l d o c t o r s 
have r e f e r r e d t o c l a i m a n t ' s " d e p r e s s i o n " however none have d i a g n o s e d her as 
h a v i n g a d e p r e s s i v e d i s o r d e r . Dr. Burns, p s y c h o l o g i s t , s t a t e d t h a t " w h i l e her 
d e p r e s s i o n was n o t q u i t e a t c l i n i c a l l e v e l s , on t h e MMPI i t was v e r y c l o s e t o 
b e i n g c l i n i c a l [ s i c ] s i g n i f i c a n t . (Ex. 2 1 - 3 ) . Dr. F a r l e y , M.D., who saw c l a i m ­
a n t w h i l e she was h o s p i t a l i z e d , s t a t e d t h a t c l a i m a n t d i d have some symptoms o f 
d e p r e s s i o n , b u t w i t h o u t a major d e p r e s s i v e syndrome. (Ex. 18A-6). Dr. Turco 
s t a t e d t h a t c l a i m a n t d i d n o t have any p s y c h i a t r i c d i a g n o s i s . 

A f t e r r e v i e w i n g t h e p s y c h i a t r i c and p s y c h o l o g i c a l e v i d e n c e , we c o n c l u d e 
t h a t c l a i m a n t has f a i l e d t o prove t h a t she s u f f e r s f r o m a d i a g n o s e d m e n t a l o r 
e m o t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l 
community. C l a i m a n t ' s m e n t a l c o n d i t i o n , a p a r t from her compensable i r r i t a b l e 
bowel syndrome and i t s consequences, d i d n o t r e q u i r e m e d i c a l t r e a t m e n t o r r e s u l t 
i n d i s a b i l i t y . A c c o r d i n g l y , we need not address t h e r e m a i n i n g elements r e q u i r e d 
t o e s t a b l i s h a s t r e s s - r e l a t e d o c c u p a t i o n a l d i s e a s e i n c o n c l u d i n g t h a t c l a i m a n t ' s 
s t r e s s c l a i m i s n o t compensable. 

A t h e a r i n g , t h e Referee awarded c l a i m a n t an a t t o r n e y f e e f o r p r e v a i l i n g on 
b o t h t h e i s s u e o f a g g r a v a t i o n and o c c u p a t i o n a l d i s e a s e f o r a m e n t a l c o n d i t i o n . 
On Board r e v i e w , we have r e v e r s e d t h e Referee's o r d e r i n p a r t , r e s u l t i n g i n 
c l a i m a n t p r e v a i l i n g o n l y on t h e a g g r a v a t i o n i s s u e . A c c o r d i n g l y , we a d j u s t Ref­
e r e e ' s a t t o r n e y f e e award. 

For s e r v i c e s a t h e a r i n g , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s f o r p r e v a i l i n g on t h e i s s u e o f a g g r a v a t i o n i s 
$2,000, t o be p a i d by SAIF. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a ble f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s on Board r e v i e w c o n c e r n i n g t h e i s s u e o f a g g r a v a t i o n o f her i r r i t a b l e bowel 
syndrome i s $800, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r ­
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e t o c l a i m a n t o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d June 11, 1990 i s a f f i r m e d i n p a r t , m o d i f i e d i n 
p a r t , and r e v e r s e d i n p a r t . That p o r t i o n which s e t a s i d e t h e SAIF C o r p o r a t i o n ' s 
p a r t i a l d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r s t r e s s i s r e v e r s e d . 
SAIF's d e n i a l i s r e i n s t a t e d and u p h e l d . That p o r t i o n w h i c h s e t a s i d e c l a i m a n t ' s 
a g g r a v a t i o n c l a i m s i s a f f i r m e d . I n l i e u o f t h e Referee's assessed a t t o r n e y f e e 
award, c l a i m a n t i s awarded a r e a s o n a b l e assessed a t t o r n e y f e e f o r s e r v i c e s a t 
h e a r i n g c o n c e r n i n g t h e a g g r a v a t i o n i s s u e o f $2,000, p a y a b l e by SAIF. For s e r ­
v i c e s on Board r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded a r e a s o n a b l e assessed a t t o r n e y f e e o f $800, p a y a b l e by t h e SAIF Corpora­
t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHNNY C. MADISON, SR., Claimant 
WCB Case Nos. 90-01370 & 89-25850 

ORDER ON REVIEW 
F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

C o w l i n g & H e y s e l l , Defense A t t o r n e y s 
D a r r e l l E. Bewley, Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e Co., on b e h a l f o f Execulodge, r e q u e s t s r e v i e w 
o f R e f e r e e Bethlahmy's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f an a g g r a v a t i o n 
c l a i m f o r a back c o n d i t i o n ; and (2) u p h e l d L i b e r t y N o r t h w e s t ' s d e n i a l , on b e h a l f 
o f H a l l L a b o r a t o r i e s , o f a "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . L i b e r t y 
N o r t h w e s t , on b e h a l f o f H a l l L a b o r a t o r i e s , c r o s s - r e q u e s t s r e v i e w o f t h e Refe­
r e e ' s r u l i n g s e x c l u d i n g E x h i b i t s 23, 24, 25, and B. On r e v i e w , t h e i s s u e s a r e 
ev i d e n c e and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and make t h e f o l l o w i n g a d d i ­
t i o n a l f i n d i n g s . 

C l a i m a n t ' s 1988 compensable i n j u r y w i t h Execulodge was a m a t e r i a l con­
t r i b u t i n g cause o f h i s November 1989 e x a c e r b a t i o n . As a consequence o f t h e 
e x a c e r b a t i o n , c l a i m a n t was l e s s a b l e t o work. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " O p i n i o n . " 

On r e v i e w , Execulodge concedes t h a t c l a i m a n t has e s t a b l i s h e d a compensable 
w o r s e n i n g o f h i s c o n d i t i o n , b u t contends t h a t work a t H a l l L a b o r a t o r i e s caused a 
w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n and hence j u s t i f i e s a s h i f t i n r e s p o n s i ­
b i l i t y t o H a l l . We d i s a g r e e . 

Execulodge r e l i e s on a p o r t i o n o f Dr. M i l n e r ' s A p r i l 2, 1990 r e p o r t t h a t 
s t a t e s t h a t , " I t i s u n q u e s t i o n a b l e t h a t t h e i n j u r y on 10/30/89 has ha s t e n e d and 
a g g r a v a t e d Mr. Madison's p r e - e x i s t i n g d i s k b u l g i n g w h i c h has symptoms and 
p a t h o l o g y r e q u i r i n g a d d i t i o n a l t r e a t m e n t as w e l l as t i m e l o s t f r o m work." I n 
view o f Dr. M i l n e r ' s o t h e r r e p o r t s , we are n o t persuaded t h a t Dr. M i l n e r i n ­
t e n d e d t o say t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n was worsened. I n h i s f i r s t 
r e p o r t f o l l o w i n g t h e November 1989 e x a c e r b a t i o n , Dr. M i l n e r s t a t e d t h a t c l a i m a n t 
had s u f f e r e d an e x a c e r b a t i o n . H i s subsequent r e p o r t s n o t e d an i n c r e a s e i n p a i n 
and d i s a b i l i t y b u t no new p a t h o l o g y . These r e p o r t s a r e c o n s i s t e n t w i t h t h o s e o f 
t h e Western M e d i c a l C o n s u l t a n t s and t h e O r t h o p a e d i c C o n s u l t a n t s . On t h e r e c o r d 
as a wh o l e , we a r e persuaded t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n d i d n o t worsen 
as a r e s u l t o f t h e c l a i m a n t ' s work f o r H a l l L a b o r a t o r i e s . T h e r e f o r e , we a f f i r m 
on t h e r e s p o n s i b i l i t y i s s u e . 

As t o t h e e v i d e n t i a r y i s s u e s , we agree w i t h t h e R eferee t h a t E x h i b i t s 23, 
24 and 25 a r e i r r e l e v a n t . They d i s c u s s a d i s c o v e r y d i s p u t e w h i c h was n o t b e f o r e 
t h e R e f e r e e . H a l l suggests t h a t t h e y a r e r e l e v a n t because t h e y t e n d t o shed 
l i g h t on t h e meaning o f E x h i b i t 18a. H a l l suggests t h a t because t h e r e was a 
d e l a y i n p r o d u c i n g t h e e x h i b i t , t h e Referee s h o u l d i n f e r t h a t t h e e x h i b i t under­
mines Execulodge's p o s i t i o n . We d i s a g r e e . The e x h i b i t i s i n t h e r e c o r d and 
speaks f o r i t s e l f . T h i s i s n o t a s i t u a t i o n i n which an i n f e r e n c e may be drawn 
f r o m a p a r t y ' s f a i l u r e t o produce ev i d e n c e . 
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H a l l a l s o suggests t h a t t h e Referee e r r e d i n d e c l i n i n g t o admit E x h i b i t B, 
a t e r m i n a t i o n f o r m . The form was o f f e r e d t o prove t h a t c l a i m a n t had s t a t e d t o a 
s u p e r v i s o r t h a t he was q u i t t i n g due t o dus t i n t h e w o r k p l a c e . ( T r . 2 9 ) . The 
Ref e r e e c o r r e c t l y c o n c l u d e d t h a t t h e f a c t t h a t c l a i m a n t ' s s i g n a t u r e appeared on 
t h e f o r m d i d n o t c u r e t h e hearsay n a t u r e o f t h e c o n t e n t s . She d i d n o t e r r i n 
e x c l u d i n g i t . Even i f t h e Referee had e r r e d i n e x c l u d i n g t h e f o r m , t h e e r r o r 
w o u l d be har m l e s s . C l a i m a n t has not contended and we have n o t fo u n d t h a t he 
l e f t H a l l due t o t h e e x a c e r b a t i o n o f h i s compensable c o n d i t i o n . 

C l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w , p a y a b l e by 
L i b e r t y NW/Execulodge. ORS 656.382(2), Tonya L. Baker, 42 Van N a t t a 2818 (1 9 9 0 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on 
r e v i e w c o n c e r n i n g L i b e r t y Northwests d e n i a l i s $100, t o be p a i d by Execulodge. 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h i s case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) . 

ORDER 

The Referee's o r d e r d a t e d J u l y 27, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a $100 assessed f e e , p a y a b l e by L i b e r t y 
N o r t h w e s t on b e h a l f o f Execulodge. 

A p r i l 16, 1991 [ C i t e as 43 Van N a t t a 915 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHRIS A. MINER, Claimant 

WCB Case Nos. 90-01112 & 89-22276 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Cl a i m a n t A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 
Meyers & Radl e r , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r w h i c h d e c l i n e d t o 
award c l a i m a n t ' s c o u n s e l an assessed a t t o r n e y f e e f o r h i s c o u n s e l ' s e f f o r t s 
r e g a r d i n g t h e i n s u r e r ' s d e n i a l o f m e d i c a l s e r v i c e s . On r e v i e w , t h e s o l e i s s u e 
i s a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t ' s c l a i m o r i g i n a l l y i n v o l v e d two employers and r e s p o n s i b i l i t y and 
c o m p e n s a b i l i t y were t h e i s s u e s b e f o r e t h e Hearings D i v i s i o n . One employer was 
d i s m i s s e d as a p a r t y and t h e i s s u e a g a i n s t t h e r e m a i n i n g employer was compens­
a b i l i t y . The i n s u r e r r e s c i n d e d i t s d e n i a l on March 5, 1990. However, t h e i s s u e 
o f c l a i m a n t ' s a t t o r n e y fees remained. On' March 15, 1990, t h e i n s u r e r w r o t e i n 
c l o s i n g argument t h a t , "The o n l y i s s u e i s t h e amount o f a t t o r n e y f e e f o r 
[ c l a i m a n t ' s c o u n s e l ] . " 

On A p r i l 3, 1990, t h e Referee s i g n e d a S t i p u l a t i o n and Order whereby t h e 
p a r t i e s agreed t h a t t h e i n s u r e r r e s c i n d e d i t s d e n i a l o f m e d i c a l s e r v i c e s . Fur­
t h e r , t h e p a r t i e s s t i p u l a t e d t h a t , " I t i s co n t e m p l a t e d by t h e p a r t i e s t h a t Ref­
e r e e S e i f e r t w i l l be i s s u i n g an O p i n i o n and Order c o n c e r n i n g t h e payment o f 
c l a i m a n t ' s a t t o r n e y ' s f e e s . " 

On A p r i l 20, 1990, t h e Referee d e t e r m i n e d t h a t c l a i m a n t was e n t i t l e d t o a 
r e a s o n a b l e assessed a t t o r n e y f e e i n t h e amount o f $1,500 p u r s u a n t t o OAR 438-15-
0 1 0 ( 6 ) ( g ) . 
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Duane L. Jones, 42 Van N a t t a 875 (1 9 9 0 ) , i s s u e d on A p r i l 17, 1990, and t h e 
i n s u r e r r e q u e s t e d r e c o n s i d e r a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n h i s "Order on R e c o n s i d e r a t i o n , " r e l y i n g on Duane L. Jones, s u p r a , t h e 
Refe r e e d e n i e d c l a i m a n t ' s " c l a i m f o r an assessed a t t o r n e y f e e . " 

We r e a d t h e i n s u r e r ' s s t a t e m e n t i n i t s c l o s i n g argument, "The o n l y i s s u e 
i s t h e amount o f a t t o r n e y f e e ...," t o g e t h e r w i t h t h e w o r d i n g i n t h e S t i p u l a ­
t i o n , " I t i s c o n t e m p l a t e d by t h e p a r t i e s t h a t Referee S e i f e r t w i l l be i s s u i n g an 
O p i n i o n and Order c o n c e r n i n g t h e payment o f c l a i m a n t ' s a t t o r n e y ' s f e e s " and con­
c l u d e t h a t t h e . p a r t i e s had an agreement t h a t c l a i m a n t was e n t i t l e d t o an a t t o r ­
ney f e e , t h e amount o f wh i c h was t o be s e t by t h e Referee. Whether o r n o t 
c l a i m a n t w o u l d have been e n t i t l e d t o an award under t h e p e r t i n e n t law f o r h i s 
work p r i o r t o t h e S t i p u l a t i o n , t h e i n s u r e r agreed t h a t c l a i m a n t was e n t i t l e d t o 
an such an award. I t i s n o t f o r t h e Referee o r t h e Board t o q u e s t i o n t h e p a r ­
t i e s ' agreement. Evans v. Rookard, I n c . , 85 Or App 213 ( 1 9 8 7 ) ; a l s o see 
Ch a r l e s T. Brence, 41 Van N a t t a 1429 (19 8 9 ) . 

I n h i s i n i t i a l o r d e r , t h e Referee s e t t h e amount o f t h e a t t o r n e y f e e a t 
$1,500. A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438- 1 5 - 0 1 0 ( 4 ) , we con­
c l u d e t h a t t h e amount o f t h e Referee's award i s r e a s o n a b l e . 

A c c o r d i n g l y , we r e v e r s e t h e Referee's Order on R e c o n s i d e r a t i o n and a f f i r m 
t h e O p i n i o n and Order s e t t i n g t h e amount o f a t t o r n e y f e e s a t $1,500. 

ORDER 

The R e f e r e e ' s Order on R e c o n s i d e r a t i o n d a t e d June 4, 1990 i s r e v e r s e d . 
The R e f e r e e ' s o r d e r d a t e d A p r i l 20, 1990 i s a f f i r m e d . 

A p r i l 16, 1991 C i t e as 43 Van N a t t a 916 (1991) 

I n t h e M a t t e r o f t h e Compensation o f r 
RUSSELL PIPER, Claimant 
WCB Case No. 90-03200 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
J a n i c e P i l k e n t o n , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee L i p t o n ' s o r d e r t h a t 
awarded c l a i m a n t an assessed f e e f o r s e r v i c e s a t h e a r i n g . On r e v i e w , t h e i s s u e 
i s a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as our own. 

CONCLUSIONS OF LAW AND OPINION 
A t t o r n e y Fee 

The R e f e r e e awarded c l a i m a n t an assessed f e e f o r s e r v i c e s a t h e a r i n g " f o r 
p r e v a i l i n g i n t h e c o n t e s t c o n c e r n i n g t h e b r u i s e . " We d i s a g r e e . 

A t t h e t i m e o f h e a r i n g , t h e s o l e i s s u e was t h e e x t e n t o f c l a i m a n t ' s sched­
u l e d permanent d i s a b i l i t y r e s u l t i n g from h i s t h r o m b o p h l e b i t i s c l a i m . A t 
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h e a r i n g , q u e s t i o n s arose r e g a r d i n g an a l l e g e d "de f a c t o " d e n i a l o f c l a i m a n t ' s 
b r u i s e and whether c l a i m a n t ' s ongoing l e g p a i n was a r e s u l t o f t h e thrombo­
p h l e b i t i s . C l a i m a n t argued t h a t h i s c u r r e n t l e g p a i n was caused by t h e b r u i s e , 
t h a t t h e p a i n was c h r o n i c , and t h a t t h e c h r o n i c p a i n e n t i t l e d him t o an award o f 
sch e d u l e d permanent d i s a b i l i t y . 

The i n s u r e r argued and t h e Referee found t h a t t h e c o m p e n s a b i l i t y o f c l a i m ­
a n t ' s b r u i s e was p r e v i o u s l y l i t i g a t e d as p a r t o f h i s t h r o m b o p h l e b i t i s c l a i m . 
Thus, t h e i s s u e o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s b r u i s e was n o t p r o p e r l y be­
f o r e t h e R e f e r e e . However, t h e Referee awarded c l a i m a n t ' s a t t o r n e y an assessed 
f e e r e g a r d i n g t h e c o m p e n s a b i l i t y o f t h e b r u i s e . 

The i n s u r e r argues t h a t c l a i m a n t d i d n o t f i n a l l y p r e v a i l i n a h e a r i n g 
b e f o r e a Re f e r e e on a den i e d c l a i m and t h a t c l a i m a n t was n o t e n t i t l e d t o an 
assessed f e e . We agree. 

ORS 656.386(1) p r o v i d e s f o r an assessed f e e o n l y where c l a i m a n t f i n a l l y 
p r e v a i l s i n a h e a r i n g b e f o r e t h e Referee. See ORS 65 6 . 3 8 6 ( 1 ) ; Duane L. Jones, 
42 Van N a t t a 875 ( 1 9 9 0 ) ; Randolph T. Sloan, 42 Van N a t t a 1309 ( 1 9 9 0 ) ; E r n e s t C. 
R i c h t e r , 42 Van N a t t a 955 (19 9 0 ) . Here, t h e r e was no "de f a c t o " d e n i a l o f 
c l a i m a n t ' s b r u i s e . I n f a c t , t h e b r u i s e i s an accepted component o f c l a i m a n t ' s 
t h r o m b o p h l e b i t i s c l a i m which was f i n a l l y l i t i g a t e d and found compensable. Be­
cause t h a t i s s u e was n o t p r o p e r l y b e f o r e t h e Referee, we f i n d t h a t c l a i m a n t d i d 
n o t f i n a l l y p r e v a i l i n a h e a r i n g on a den i e d c l a i m r e g a r d i n g t h e b r u i s e . Conse­
q u e n t l y , we co n c l u d e t h a t c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o an assessed f e e 
f o r s e r v i c e s p e r t a i n i n g t o t h a t i s s u e . 

ORDER 

The Referee's o r d e r d a t e d August 3, 1990 i s r e v e r s e d i n p a r t . The Ref­
e r e e ' s a t t o r n e y f e e award o f $1,200 f o r s e r v i c e s p e r t a i n i n g t o t h e c o mpensabil­
i t y o f c l a i m a n t ' s b r u i s e i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 

A p r i l 16, 1991 : C i t e as 43 Van N a t t a 917 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HELEN M. WILSON, Claimant 
WCB Case No. 89-24371 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f her neck i n j u r y c l a i m on t h e ground t h a t i t was n o t 
t i m e l y f i l e d . On r e v i e w , t h e i s s u e i s t i m e l i n e s s o f f i l i n g o f t h e c l a i m . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t f i r s t contends t h a t t h e Referee e r r e d i n c o n c l u d i n g 
t h a t h e r c l a i m was p r o p e r l y a n a l y z e d as an i n d u s t r i a l i n j u r y c l a i m r a t h e r t h a n 
an o c c u p a t i o n a l d i s e a s e c l a i m . We d i s a g r e e . 
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An a c c i d e n t a l i n j u r y i s g e n e r a l l y unexpected and sudden i n o n s e t . An 
o c c u p a t i o n a l d i s e a s e , on t h e o t h e r hand, develops g r a d u a l l y o v e r a p e r i o d o f 
t i m e and cannot be s a i d t o be an u n a n t i c i p a t e d r e s u l t o f a w o r k e r ' s c o n t i n u o u s 
exposure t o c o n d i t i o n s i n p a r t i c u l a r k i n d s o f employment. James v. SAIF, 290 Or 
343 ( 1 9 8 1 ) . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t ' s c o n d i ­
t i o n was t h e r e s u l t o f an i n j u r y t h a t o c c u r r e d i n December 1988, r a t h e r t h a n an 
o c c u p a t i o n a l d i s e a s e . On t h e c l a i m form, c l a i m a n t s t a t e d t h a t she was p u l l i n g 
wood o f f t h e r o u n d t a b l e when she ex p e r i e n c e d "a sharp p a i n " i n her neck. (Ex. 
2 ) . T h e r e a f t e r , c l a i m a n t c o n s i s t e n t l y r e f e r r e d t o a d i s c r e t e i d e n t i f i a b l e e v e n t 
i n December 1988 t h a t caused a sudden onset o f p a i n . C o n t r a r y t o c l a i m a n t ' s 
s u g g e s t i o n , t h e f a c t t h a t t h e p a i n c o n t i n u e d f o r s e v e r a l months does n o t neces­
s a r i l y make i t " g r a d u a l i n o n s e t " and t h e r e f o r e t h e r e s u l t o f an o c c u p a t i o n a l 
d i s e a s e . See Donald Drake Co. v. Lundmark, 63 Or App 261 ( 1 9 8 3 ) . A c c o r d i n g l y , 
c l a i m a n t ' s c l a i m i s p r o p e r l y c h a r a c t e r i z e d as one f o r an i n d u s t r i a l i n j u r y . 

C l a i m a n t n e x t contends t h a t t h e Referee e r r e d when she u p h e l d t h e em­
p l o y e r ' s d e n i a l on t h e ground t h a t t i m e l y n o t i c e o f t h e a c c i d e n t had n o t been v 
g i v e n . C i t i n g Van Horn v. J e r r y J e r z e l , I n c . , 66 Or App 457 ( 1 9 8 4 ) , c l a i m a n t 
argues t h a t t h e employer waived t h e t i m e l i n e s s defense by f a i l i n g t o r a i s e i t 
w i t h i n 14 days a f t e r t h e f i l i n g o f t h e c l a i m . 

We r e j e c t e d t h a t argument i n James E. Marek, 42 Van N a t t a 2578 ( 1 9 9 0 ) . 
Van Horn speaks t o a c a r r i e r who seeks t o a v o i d a p e n a l t y f o r f a i l u r e t o t i m e l y 
commence payment o f compensation w h i l e a l s o a v o i d i n g w a i v e r o f t h e t i m e l i n e s s 
d e fense by payment o f compensation. Under t h o s e c i r c u m s t a n c e s , t h e de f e n s e must 
be r a i s e d by a d e n i a l o f t h e c l a i m w i t h i n 14 days o f f i l i n g . The de f e n s e i s n o t 
wa i v e d , however, by t h e f a i l u r e t o deny t h e c l a i m w i t h 14 days where t h e c a r r i e r 
s i m p l y d e c i d e s n o t t o commence payment o f compensation. As we e x p l a i n e d i n 
James E. Marek, s u p r a , a c a r r i e r c h oosing t h a t course o f a c t i o n r i s k s o n l y t h e 
assessment o f a p e n a l t y and r e l a t e d a t t o r n e y f e e . T h e r e f o r e , t h e employer 
t i m e l y r a i s e d t h e defense. 

C l a i m a n t l a s t contends t h a t t h e Referee e r r e d i n c o n c l u d i n g t h a t h er 
i n j u r y c l a i m , was b a r r e d by her f a i l u r e t o g i v e n o t i c e as r e q u i r e d by ORS 
656.265. We d i s a g r e e and adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h a t 
i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1990 i s a f f i r m e d . 

A p r i l 17, 1991 C i t e as 43 Van N a t t a 918 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID G. PAYNE, Claimant 
WCB Case No. TP-90063 

THIRD PARTY DISTRIBUTION ORDER 
Lauren Paulson, Claimant A t t o r n e y 
S t o e l , e t a l . , Defense A t t o r n e y s 

T e c t r o n i x , a p a y i n g agency, has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a 
c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f proceeds f r o m a t h i r d 
p a r t y s e t t l e m e n t . See ORS 656.593(3). S p e c i f i c a l l y , t h e d i s p u t e p e r t a i n s t o 
whether T e c t r o n i x ' s l i e n i n c l u d e s c l a i m c o s t s a t t r i b u t a b l e t o an ind e p e n d e n t 
m e d i c a l e x a m i n a t i o n . We conclu d e t h a t t h e s e c o s t s a re n o t r e i m b u r s a b l e and a 
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d i s t r i b u t i o n i n w h i c h T e c t r o n i x r e c e i v e s $1,354.90 from t h e $5,362.90 s e t t l e m e n t 
i s " j u s t and p r o p e r . " 

FINDINGS OF FACT 

I n June 1989, c l a i m a n t was i n j u r e d w h i l e p e r f o r m i n g h i s work a c t i v i t i e s 
when t h e v e h i c l e he was o p e r a t i n g c o l l i d e d w i t h a v e h i c l e d r i v e n by a t h i r d 
p a r t y . C l a i m a n t d i d n o t miss t i m e from work, b u t has r e c e i v e d m e d i c a l t r e a t ­
ment. T e c t r o n i x has accepted t h e c l a i m . 

S h o r t l y a f t e r t h e a c c i d e n t , T e c t r o n i x a d v i s e d c l a i m a n t o f h i s r i g h t s t o 
e i t h e r seek damages fr o m t h e t h i r d p a r t y on h i s own b e h a l f o r t o a s s i g n h i s 
c l a i m t o them. I n J u l y 1989, c l a i m a n t ' s c o u n s e l n o t i f i e d T e c t r o n i x t h a t 
c l a i m a n t had d e c i d e d t o pursue t h e t h i r d p a r t y c l a i m on h i s own b e h a l f . 

T e c t r o n i x scheduled an independent m e d i c a l e x a m i n a t i o n (IME) f o r January 
23, 1990. C l a i m a n t d i d n o t a t t e n d t h i s e x a m i n a t i o n . T h e r e a f t e r , t h e IME was 
r e s c h e d u l e d f o r Febru a r y 2 1 , 1990. T e c t r o n i x was b i l l e d $632 f o r t h e r e p o r t r e ­
s u l t i n g f r o m t h i s e x a m i n a t i o n , as w e l l as $297.50 f o r t h e r e s c h e d u l e d January 
1990 exam. Both o f t h e s e b i l l s were p a i d by T e c t r o n i x . 

A J u l y 1990 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m . No t e m p o r a r y o r 
permanent d i s a b i l i t y was awarded. S h o r t l y t h e r e a f t e r , T e c t r o n i x p r o v i d e d 
c l a i m a n t ' s c o u n s e l w i t h an update o f i t s t o t a l l i e n . Counsel was a d v i s e d t h a t 
$2,284.40 i n m e d i c a l expenses had been i n c u r r e d . 

On November 7, 1990, w i t h o u t T e c t r o n i x ' s a p p r o v a l , c l a i m a n t ' s c o u n s e l and 
t h e t h i r d p a r t y i n s u r e r s e t t l e d c l a i m a n t ' s a c t i o n f o r $5,362.90. I n f o r w a r d i n g 
i t s check t o c l a i m a n t ' s c o u n s e l , t h e t h i r d p a r t y i n s u r e r u n d e r s t o o d t h a t 
c l a i m a n t ' s c o u n s e l "would r e i m b u r s e t h e w o r k e r s ' compensation c a r r i e r f o r t h e i r 
l i e n i n t h e amount o f $1,362.90." 

On November 12, 1990, T e c t r o n i x reminded c l a i m a n t ' s c o u n s e l o f i t s l i e n 
and r e q u e s t e d an update o f f u r t h e r developments. On November 12 and December 4, 
c l a i m a n t ' s c o u n s e l responded. N o t i f y i n g T e c t r o n i x o f t h e s e t t l e m e n t , c l a i m a n t ' s 
c o u n s e l s u b m i t t e d t o T e c t r o n i x a check i n t h e amount o f $1,022.18 as i t s share 
o f t h e pr o c e e d s . I n t h e event T e c t r o n i x demanded a f u r t h e r s h a r e , c l a i m a n t ' s 
c o u n s e l suggested a r b i t r a t i o n w i t h t h e t h i r d p a r t y i n s u r e r . 

C l a i m a n t ' s c o u n s e l d i s t r i b u t e d t h e $5,362.90 s e t t l e m e n t proceeds i n t h e 
f o l l o w i n g manner: 

A t t o r n e y f e e $1,170.36 
L i t i g a t i o n Expenses 10.00 
T e c t r o n i x ' s C l a i m Cost Reimbursement 1,022.18 
Remaining Balance t o Claimant 3,160.36 

On December .7, 1990, T e c t r o n i x r e t u r n e d t h e $1,022.18 check t o c l a i m a n t ' s 
c o u n s e l . Demanding $2,284.40 as i t s f u l l share o f t h e s e t t l e m e n t proceeds, 
T e c t r o n i x sought Board r e s o l u t i o n o f t h e d i s p u t e . 

I n F e b r u a r y 1991, T e c t r o n i x approved t h e $5,362.90 t h i r d p a r t y s e t t l e m e n t . 
However, i t c o n t i n u e s t o seek f u l l reimbursement o f i t s $2,284.40 c l a i m e d l i e n . 
A p o r t i o n o f T e c t r o n i x ' s l i e n ($929.50) p e r t a i n s t o c o s t s i n c u r r e d i n o b t a i n i n g 
t h e IME. $632 o f t h e s e c o s t s r e s u l t e d from t h e February 2 1 , 1990 e x a m i n a t i o n 
and subsequent r e p o r t . The r e m a i n i n g $297.50 was i n c u r r e d as a r e s u l t o f t h e 
r e s c h e d u l e d January 23, 1990 e x a m i n a t i o n . 

The $929.50 i n m e d i c a l b i l l s f o r t h e r e s c h e d u l e d January 1990 IME and t h e 
F e b r u a r y 1990 I M E / r e p o r t were i n c u r r e d f o r c l a i m e v a l u a t i o n p u r p o s e s . These 
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b i l l s were n o t i n c u r r e d as e x p e n d i t u r e s f o r compensation, f i r s t a i d o r o t h e r 
m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e . A d i s t r i b u t i o n o f t h e t h i r d p a r t y 
s e t t l e m e n t proceeds i n w h i c h T e c t r o n i x r e c e i v e s $1,354.90 would be " j u s t and 
p r o p e r " . 

CONCLUSIONS OF LAW 

I f t h e w o r k e r s e t t l e s a t h i r d p a r t y c l a i m w i t h p a y i n g agency a p p r o v a l , t h e 
agency i s a u t h o r i z e d t o accept as i t s share o f t h e proceeds, "an amount w h i c h i s 
j u s t and p r o p e r " , p r o v i d e d t h a t t h e worker r e c e i v e s a t l e a s t t h e amount t o w h i c h 
he i s e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 656.593( 3 ) ; E s t a t e o f Tr o y 
Vance v. W i l l i a m s , 84 Or App 616, 619-20 (1 9 8 7 ) . Any c o n f l i c t as t o what may be 
a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l be r e s o l v e d by t h e Board. ORS 
656.593(3) . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by judgment, ORS 656. 5 9 3 ( 1 ) , i s g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a 
t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 
(1 9 8 7 ) . Such an approach i s t a k e n t o a v o i d making " e q u i t a b l e d i s t r i b u t i o n s on 
an ad hoc b a s i s " and t o p e r m i t t h e p a r t i e s t o g e n e r a l l y know where t h e y s t a n d as 
t h e y seek t o s e t t l e a t h i r d p a r t y a c t i o n . M a r v i n T h o r n t o n , 34 Van N a t t a 999, 
1002 ( 1 9 8 2 ) . We f i n d no p e r s u a s i v e reason t o d e p a r t from t h a t approach h e r e . 

P u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , a t t o r n e y f e e s and c o s t s i n c u r r e d s h a l l be 
i n i t i a l l y d i s b u r s e d . Then t h e worker s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f 
t h e b a l a n c e o f t h e r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be 
p a i d and r e t a i n t h e b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated 
f o r i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r 
h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d 
f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r c o s t s o f t h e w o r k e r ' s c l a i m under-
ORS 656.001 t o .656.794. ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Such o t h e r c o s t s i n c l u d e assess­
ments f o r r e s e r v e s i n t h e I n s u r a n c e and Finance Fund, b u t do n o t i n c l u d e any 
compensation w h i c h may become payable under ORS 656.273 o r 656.278. I d . Any 
r e m a i n i n g b a l a n c e s h a l l be p a i d t o t h e worker. ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

C l a i m e v a l u a t i o n r e p o r t s a r e analogous t o l i t i g a t i o n r e p o r t s and, as such, 
n o t p r o p e r l y i n c l u d a b l e i n a p a y i n g agency's l i e n a g a i n s t a t h i r d p a r t y r e c o v ­
e r y . Cleo R i q q s , 42 Van N a t t a 377 (19 9 0 ) ; C a r o l y n J. Gant, 39 Van N a t t a 471 
( 1 9 8 7 ) ; D a r r e l l L. Rambeau, 38 Van N a t t a 144 (1 9 8 6 ) ; Shawn C u t s f o r t h , 35 Van 
N a t t a 515, 517 ( 1 9 8 3 ) . 

I n a ccordance w i t h t h e Riqqs r a t i o n a l e , T e c t r o n i x acknowledges t h a t i n d e ­
pendent m e d i c a l e x a m i n a t i o n s a r e n o t r e i m b u r s a b l e as " e x p e n d i t u r e s f o r compensa­
t i o n , f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e " under ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) . However, T e c t r o n i x argues t h a t such e x p e n d i t u r e s a r e r e i m ­
b u r s a b l e as " o t h e r c o s t s o f t h e worker's c l a i m under ORS 656.001 t o 656.794." 
See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . 

We d i s a g r e e w i t h T e c t r o n i x ' s c o n t e n t i o n . To b e g i n , t h e h o l d i n g s o f t h e 
a f o r e m e n t i o n e d Board d e c i s i o n s s u p p o r t t h e p r o p o s i t i o n t h a t c l a i m e v a l u a t i o n r e ­
p o r t s a r e n o t r e i m b u r s a b l e from a t h i r d p a r t y r e c o v e r y , r e g a r d l e s s o f what 
phrase i n ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) i s a p p l i e d . Moreover, s i n c e t h e p h r a s e " o t h e r c o s t s 
o f t h e w o r k e r ' s c l a i m under ORS 656.001 t o 656.794" i s i m m e d i a t e l y p r e c e d e d by 
t h e p h r a s e "and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e 
e x p e n d i t u r e s f o r compensation and", we are persuaded t h a t t h e phras e i n q u e s t i o n 
i s r e f e r r i n g t o f u t u r e " o t h e r c o s t s " o f t h a t c l a i m , n o t p r e v i o u s l y i n c u r r e d 
c l a i m c o s t s . F i n a l l y , t h e sentence i m m e d i a t e l y f o l l o w i n g t h e p h r a s e i n q u e s t i o n 
p r o v i d e s f u r t h e r c l a r i f i c a t i o n t h a t " o t h e r c o s t s " r e f e r s t o f u t u r e c l a i m c o s t s 
s i n c e a l l o f t h e c o s t s d e s c r i b e d i n t h e sentence a re f u t u r e e x p e n d i t u r e s . 
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S p e c i f i c a l l y , t h e f i n a l sentence o f ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) s t a t e s t h a t " [ s ] u c h o t h e r 
c o s t s i n c l u d e assessments f o r r e s e r v e s i n t h e I n s u r a n c e and F inance Fund, b u t do 
n o t i n c l u d e any compensation which may become pay a b l e under ORS 656.273 and 
656.278." 

The r a t i o n a l e a r t i c u l a t e d i n C u t s f o r t h and i t s progeny i s l i k e w i s e a p p l i ­
c a b l e t o t h e $297.50 b i l l stemming from t h e r e s c h e d u l e d January 1990 IME. As 
w i t h t h e F e b r u a r y 1990 exam and subsequent r e p o r t , t h i s expense ar o s e from 
T e c t r o n i x ' s i n t e n t i o n t o e v a l u a t e t h e c l a i m . Inasmuch as such an e x p e n d i t u r e i s 
n o t f o r compensation, f i r s t a i d , o r o t h e r m e d i c a l , s u r g i c a l , o r h o s p i t a l s e r ­
v i c e , i t i s n o t r e i m b u r s a b l e . See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . 

When t h e $929.50 i n b i l l s r e l a t e d t o t h e IME ($632 + $297.50) a r e deducted 
f r o m T e c t r o n i x ' s $2,284.40 l i e n , a balance o f $1,354.90 rema i n s . I t i s uncon­
t e s t e d t h a t t h i s r e m a i n i n g p o r t i o n o f T e c t r o n i x ' s l i e n i s r e c o v e r a b l e . Conse­
q u e n t l y , we f i n d t h a t T e c t r o n i x has e s t a b l i s h e d a p a y i n g agency l i e n a g a i n s t t h e 
t h i r d p a r t y s e t t l e m e n t e q u a l t o $1,354.90. ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . 

A p p l y i n g t h e s t a t u t o r y scheme t o our c o n c l u s i o n s r e g a r d i n g T e c t r o n i x ' s 
l i e n , we c o n c l u d e t h a t t h e f o l l o w i n g d i s t r i b u t i o n o f proceeds i s " j u s t and 
p r o p e r " under ORS 656.593(3): 

S e t t l e m e n t $5,362.90 
A t t o r n e y Fee $1,170.36 
L i t i g a t i o n Expenses $ 10.00 

S u b - T o t a l $4,182.64 
C l a i m a n t ' s 1/3 Share $1,394.21 
Remaining Balance $2,788.43 
T e c t r o n i x L i e n $1,354.90 
Remainder t o C l a i m a n t $1,433.53 

Ra t h e r t h a n d i s t r i b u t i n g t h e s e t t l e m e n t proceeds i n accordance w i t h t h e 
a f o r e m e n t i o n e d s t a t u t o r y scheme, c l a i m a n t ' s c o u n s e l d i s t r i b u t e d them i n a manner 
t h a t i n c r e a s e d c l a i m a n t ' s share o f t h e r e c o v e r y by $332.62, ($3,160.36 -
($1,394.21 + $1,433.53)), w h i l e r e d u c i n g T e c t r o n i x ' s p o r t i o n by $332.72 
($1,354.90 - $1,022.18). As a r e s u l t o f t h i s i m p e r m i s s i b l e d i s t r i b u t i o n , 
T e c t r o n i x ' s r e c o v e r y has been u n i l a t e r a l l y and i n v a l i d l y reduced. Under such 
c i r c u m s t a n c e s , we have p r e v i o u s l y h e l d t h a t t h e p a y i n g agency may r e c o v e r t h e 
u n p a i d p o r t i o n o f i t s l i e n from c l a i m a n t ' s a t t o r n e y . See Manuel A. Y b a r r a , 43 
Van N a t t a 376 ( 1 9 9 1 ) ; Steven B. L u b i t z , 40 Van N a t t a 450 ( 1 9 8 8 ) . 

I n accordance w i t h t h e r e a s o n i n g d i s c u s s e d above and t h e r a t i o n a l e a r t i c u ­
l a t e d i n t h e Y b a r r a and L u b i t z h o l d i n g s , we conclude t h a t c l a i m a n t ' s a t t o r n e y i s 
j o i n t l y and s e v e r a l l y r e s p o n s i b l e f o r remedying t h i s s i t u a t i o n . A c c o r d i n g l y , 
c l a i m a n t and/or c l a i m a n t ' s a t t o r n e y are d i r e c t e d t o pay T e c t r o n i x i t s r i g h t f u l 
s h are o f t h e s e t t l e m e n t proceeds, i . e . , $1,354.90. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID L. VORDERSTRASSE, Claimant 

WCB Case No. 86-14401 
ORDER ON REMAND 

Emmons, e t a l . , C l aimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f Ap p e a l s . 
Teledvne Wah Chang v. V o r d e r s t r a s s e , 104 Or App 498 ( 1 9 9 0 ) . The c o u r t has con­
c l u d e d t h a t o u r p r i o r o r d e r , David L. V o r d e r s t r a s s e , 41 Van N a t t a 2118 ( 1 9 8 9 ) , 
d i d n o t c o n t a i n f i n d i n g s s u f f i c i e n t t o e x p l a i n our c o n c l u s i o n t h a t c l a i m a n t ' s 
work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s c o n d i t i o n . Conse­
q u e n t l y , t h e c o u r t has remanded f o r f u r t h e r f i n d i n g s o f f a c t . We p r o c e e d w i t h 
our r e c o n s i d e r a t i o n . 

We r e p u b l i s h our November 20, 1989 Order on Review w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

Our c o n c l u s i o n t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g 
cause o f h i s Raynaud's Phenomenon i s based on t h e f o l l o w i n g f i n d i n g s . I n August 
1986, c l a i m a n t c o n s u l t e d Dr. E l l i s o n , a hand surgeon, f o r c o m p l a i n t s o f p a i n , 
numbness and decreased c i r c u l a t i o n i n b o t h hands. Dr. E l l i s o n d i a g n o s e d 
Raynaud's Phenomenon and r e l a t e d t h e c o n d i t i o n t o c l a i m a n t ' s work a c t i v i t i e s , 
s p e c i f i c a l l y t h e v i b r a t o r y e f f e c t s o f u s i n g a pneumatic g r i n d e r . 

T h e r e a f t e r , Dr. B u t t o n , who i s a l s o a' hand surgeon, p e r f o r m e d an in d e p e n ­
d e n t m e d i c a l e x a m i n a t i o n a t t h e i n s u r e r ' s r e q u e s t . A f t e r r e v i e w i n g t h e m e d i c a l 
r e c o r d and p e r f o r m i n g g r i p and p i n c h t e s t s , Dr. B u t t o n agreed t h a t c l a i m a n t s u f ­
f e r e d f r o m Raynaud's Phenomenon and a l s o b e l i e v e d t h a t t h e c o n d i t i o n was caused 
by h i s p r o l o n g e d use o f a g r i n d e r a t work. 

We f i n d b o t h Dr. E l l i s o n ' s and Dr. B u t t o n ' s o p i n i o n s t o be w e l l - r e a s o n e d 
and based on comp l e t e i n f o r m a t i o n . Consequently, we f i n d them p e r s u a s i v e . 
Somers v. SAIF, 77 Or App 259 (19 8 6 ) . 

I n r e a c h i n g t h i s c o n c l u s i o n , we note t h a t n e i t h e r Dr. E l l i s o n n o r Dr. 
B u t t o n q u a n t i f i e d t h e magnitude o f t h e c a u s a t i o n i n terms o f t h e "major con­
t r i b u t i n g cause." "Magic words," however, a re n o t r e q u i r e d . McClendon v. 
Nabisco Brands, 77 Or App 412 (19 8 6 ) . A f t e r our r e v i e w o f t h e r e c o r d , we con­
c l u d e t h e i r o p i n i o n s a r e s u f f i c i e n t l y p e r s u a s i v e t o f i n d c l a i m a n t ' s work a c t i v i ­
t i e s t o be t h e major c o n t r i b u t i n g cause o f h i s Raynaud's Phenomenon. 

We f u r t h e r add t h a t t h e o n l y o t h e r e x p e r t o p i n i o n i n t r o d u c e d on t h e i s s u e 
o f m e d i c a l c a u s a t i o n came fr o m Dr. Throop, who b e l i e v e d t h a t c l a i m a n t ' s work 
exposure was n o t t h e major c o n t r i b u t i n g cause o f h i s c o n d i t i o n . We f i n d Dr. 
Throop's o p i n i o n c o n c l u s o r y and not t h o r o u g h l y e x p l a i n e d . I n response t o a 
l e t t e r f r o m t h e i n s u r e r ' s a t t o r n e y , he merely c o n f i r m e d t h a t he b e l i e v e d t h a t 
t h e work was n o t t h e major c o n t r i b u t i n g cause. He o f f e r e d no e x p l a n a t i o n o r 
s u p p o r t i v e f i n d i n g s . Consequently, we do not f i n d h i s o p i n i o n p e r s u a s i v e and 
g i v e i t l i t t l e w e i g h t . Somers v. SAIF, supra. 

On r e c o n s i d e r a t i o n , we conclude t h a t t h e r e c o r d c o n t a i n s s u f f i c i e n t medi­
c a l e v i d e n c e t o e s t a b l i s h t h a t c l a i m a n t ' s work exposure was t h e major c o n t r i b u t ­
i n g cause t o h i s Raynaud's Phenomenon. A c c o r d i n g l y , w i t h t h e above supplementa­
t i o n , we adhere t o and r e p u b l i s h our November 20, 1989 Order on Review i n i t s 
e n t i r e t y . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
AGNES L. COSNER, Ap p l i c a n t 

WCB Case No. CV-91003 
CRIME VICTIM ORDER 

Thomas E. Ewing, A s s i s t a n t A t t o r n e y General 

Agnes L. Cosner, ( h e r e a f t e r r e f e r r e d t o as " a p p l i c a n t " ) , has r e q u e s t e d 
Board r e v i e w o f t h e Department o f J u s t i c e ' s January 29, 1991 Order on Reconsid­
e r a t i o n . By i t s o r d e r , t h e Department denied a p p l i c a n t ' s c l a i m f o r compensation 
as a v i c t i m o f a c r i m e under ORS 147.005 t o 147.375. The Department based i t s 
d e n i a l on: (1) a f a i l u r e t o f i l e a c l a i m f o r b e n e f i t s w i t h i n one y e a r f r o m t h e 
d a t e o f t h e a l l e g e d c r i m i n a l i n c i d e n t ; (2) a f a i l u r e t o n o t i f y law enforcement 
a u t h o r i t i e s w i t h i n 72 hours o f t h e a l l e g e d i n c i d e n t ; (3) a f a i l u r e t o f u l l y 
c o o p e r a t e w i t h law enforcement o f f i c i a l s i n t h e a p p r e h e n s i o n and p r o s e c u t i o n o f 
t h e a l l e g e d a s s a i l a n t ; and (4) t h e l a c k o f evidence t h a t a p p l i c a n t had s u s t a i n e d 
a compensable l o s s o f more t h a n $100. 

F o l l o w i n g our r e c e i p t o f t h e r e q u e s t f o r Board r e v i e w , a p p l i c a n t was ad­
v i s e d t h a t she was e n t i t l e d t o p r e s e n t her case t o a h e a r i n g o f f i c e r . To e x e r ­
c i s e her r i g h t t o a h e a r i n g , a p p l i c a n t was i n s t r u c t e d t o n o t i f y t h e Board w i t h i n 
15 days f r o m t h e d a t e t h e Department m a i l e d her a copy o f i t s r e c o r d . The 
Department m a i l e d a copy o f i t s r e c o r d t o a p p l i c a n t on F e b r u a r y 27, 1991. On 
March 4, 1991, t h e Board r e c e i v e d a l e t t e r from a p p l i c a n t d i s c u s s i n g her c l a i m 
and e n c l o s i n g an e s t i m a t e o f proposed s e r v i c e s from a d e n t i s t . A p p l i c a n t d i d 
n o t r e q u e s t a h e a r i n g . 

C o n s e q u e n t l y , we have conducted our r e v i e w based s o l e l y on t h e r e c o r d . 
OAR 4 3 8 - 8 2 - 0 3 0 ( 2 ) . The s t a n d a r d f o r our r e v i e w under t h e A c t i s de novo, based 
on t h e e n t i r e r e c o r d . ORS 147.155(5); J i l l M. G a b r i e l , 35 Van N a t t a 1224, 1226 
( 1 9 8 3 ) . Based on our de novo r e v i e w o f t h e r e c o r d , we make t h e f o l l o w i n g f i n d ­
i n g s . 

FINDINGS OF FACT 

On November 2, 1990, t h e Department r e c e i v e d t h e a p p l i c a n t ' s October 3 1 , 
1990 c l a i m f o r compensation as a v i c t i m o f a c r i m e . A c c o r d i n g t o t h e a p p l i c a ­
t i o n , t h e c r i m e o c c u r r e d when a p p l i c a n t ' s s i s t e r ' s " b o y f r i e n d " ( F r e d Brown) 
i n q u i r e d i n t o a p p l i c a n t ' s "sex l i f e . " When a p p l i c a n t responded "none o f your 
b u s i n e s s , " Brown s t r u c k her i n t h e mouth, k n o c k i n g o u t s e v e r a l o f her t e e t h . 

A l t h o u g h t h e a p p l i c a t i o n gave t h e d a t e o f t h e i n c i d e n t as "10-29-89", 
a n o t h e r p o r t i o n o f t h e c l a i m s t a t e d t h a t t h e f i r s t n o t i f i c a t i o n o f t h e i n c i d e n t 
t o a law enforcement agency happened on "1-18-89." The a p p l i c a t i o n f u r t h e r p r o ­
v i d e d t h a t : (1) law enforcement o f f i c i a l s were n o t n o t i f i e d w i t h i n 72 hours o f 
t h e i n c i d e n t because a p p l i c a n t was " w a i t f i n g ] f o r an apology f r o m him;" (2) 
a p p l i c a n t d i d n o t c o o p e r a t e t o apprehend/prosecute t h e a s s a i l a n t because "he 
s a i d go t a l k t o an a t t o r n e y about i t ; " and (3) a p p l i c a n t was n o t f i l i n g her 
c l a i m w i t h i n 6 months o f t h e i n c i d e n t because "no one t o l d me about yo u r s e r v i c e 
and I have had t r o u b l e i n my f a m i l y . " 

I n response t o a p p l i c a n t ' s c l a i m f o r b e n e f i t s , t h e Department c o n d u c t e d an 
i n v e s t i g a t i o n . On December 4, 1990, R i t a Lanman, t h e D i r e c t o r o f t h e Union 
County D i s t r i c t A t t o r n e y ' s V i c t i m / W i t n e s s A s s i s t a n c e Program, r e p o r t e d t h a t 
a p p l i c a n t had c a l l e d her " s e v e r a l weeks ago" about t h e program. Lanman r e c a l l e d 
t h a t a p p l i c a n t had s t a t e d t h a t her t e e t h had been knocked o u t about a y e a r ago, 
b u t t h a t she had n o t r e p o r t e d t h e i n c i d e n t because she d i d n o t want t o g e t any­
one i n t r o u b l e . N o t i n g t h a t she had c o n t a c t e d t h e Oregon S t a t e P o l i c e , Lanman 
r e p o r t e d t h a t t h e r e was no c r i m e r e p o r t i n t h e name o f e i t h e r a p p l i c a n t o r Fred 
Brown. On December 6, 1990, t h e Oregon S t a t e P o l i c e c o n f i r m e d t h a t i t had no 
r e c o r d o f t h e a l l e g e d i n c i d e n t . 
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Dr. Rost, t h e p h y s i c i a n l i s t e d on a p p l i c a n t ' s c l a i m , r e p o r t e d t h a t a p p l i ­
c a n t was n o t seen on t h e "10-29-89" d a t e o f t h e a l l e g e d i n c i d e n t . Sara P r i c e , 
RN, r e p o r t e d t h a t she had v i s i t e d a p p l i c a n t ' s f a t h e r i n her c a p a c i t y as a home 
h e a l t h n u r s e and had observed a p p l i c a n t ' s l a c k o f t e e t h . D e s c r i b i n g a p p l i c a n t 
as "honest and s i n c e r e , " P r i c e s t a t e d t h a t she b e l i e v e d a p p l i c a n t had l o s t h er 
t e e t h as a r e s u l t o f b e i n g s t r u c k by her b r o t h e r - i n - l a w . 

On December 2 1 , 1990, t h e Department i s s u e d i t s F i n d i n g s o f F a c t , C o n c l u ­
s i o n s and Order. The Department found t h a t : (1) t h e c l a i m was u n t i m e l y f i l e d ; 
(2) a p p l i c a n t had n o t r e p o r t e d t h e i n c i d e n t t o law enforcement o f f i c i a l s w i t h i n 
72 h o u r s ; (3) a p p l i c a n t had n o t f u l l y c o o p e r a t e d i n t h e a p p r e h e n s i o n and p r o s e ­
c u t i o n o f t h e a l l e g e d a s s a i l a n t ; and (4) a p p l i c a n t had n o t s u s t a i n e d a $100 l o s s 
as a r e s u l t o f t h e i n c i d e n t . Inasmuch as a p p l i c a n t had n o t s a t i s f i e d ORS 
14 7 . 0 1 5 ( 1 ) , ( 2 ) , ( 3 ) , and (6) o f t h e A c t , t h e Department d e n i e d her a p p l i c a t i o n 
f o r b e n e f i t s . 

On December 3 1 , 1990, t h e Department r e c e i v e d a p p l i c a n t ' s r e q u e s t f o r 
r e c o n s i d e r a t i o n o f i t s d e n i a l . A p p l i c a n t i n s i s t e d t h a t she had r e p o r t e d t h e 
i n c i d e n t t o t h e " S t a t e P o l i c e , " who "came o u t and t a l k e d t o me about i t " and 
" s a i d t h e r e was n o t h i n g t h e y c o u l d do about i t . " She f u r t h e r s t a t e d t h a t t h e 
po l i c e m a n had a d v i s e d her t o seek l e g a l a s s i s t a n c e , w h i c h she had done. 

I n s u p p o r t o f her c o n t e n t i o n s , a p p l i c a n t e n c l o s e d c o p i e s o f an e x e c u t e d 
r e t a i n e r agreement and correspondence w i t h Mr. B e t t i s , A t t o r n e y a t Law. These 
m a t e r i a l s documented t h a t a p p l i c a n t r e t a i n e d Mr. B e t t i s on May 1 1 , 1989 f o r t h e 
purposes o f s e e k i n g damages f o r b a t t e r y , harassment, and o u t r a g e o u s c o n d u c t 
a g a i n s t F r e d Brown a r i s i n g o u t o f an'"October 29, 1988" i n c i d e n t . B e t t i s made 
demand on Brown on August 30, 1989 and, on October 9, 1989, n o t i f i e d a p p l i c a n t 
o f h i s i n a b i l i t y t o d e t e r m i n e t h e i d e n t i t y o r whereabouts o f t h e man who had 
a s s a u l t e d h e r . 

F o l l o w i n g f u r t h e r c o n s i d e r a t i o n , t h e Department f o u n d no b a s i s . f o r a l t e r ­
i n g i t s p r i o r o r d e r . T h e r e f o r e , on January 29, 1991, t h e Department i s s u e d i t s 
Order on R e c o n s i d e r a t i o n , a d h e r i n g t o i t s December 2 1 , 1990 d e c i s i o n . There­
a f t e r , a p p l i c a n t r e q u e s t e d Board r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

Pu r s u a n t t o ORS 147.015, a p p l i c a n t i s e n t i t l e d t o an award under t h e A c t , 
i f , among o t h e r r e q u i r e m e n t s : 

" ( 6 ) The a p p l i c a t i o n f o r an award o f compensation 
under ORS 147.005 t o 147.365 i s f i l e d w i t h t h e 
de p a r t m e n t : 

(a) W i t h i n s i x months o f t h e d a t e o f t h e i n j u r y 
t o t h e v i c t i m ; o r 

(b) W i t h i n such f u r t h e r e x t e n s i o n o f t i m e as t h e 
depart m e n t f o r good cause shown, a l l o w s . " 

Lack o f knowledge o f t h e f u n d o r f a i l u r e o f t h e i n v e s t i g a t i n g o f f i c e r t o 
p r o v i d e i n f o r m a t i o n as p r o v i d e d i n ORS 147.365 i s deemed t o be "good cause" f o r 
e x t e n s i o n o f t h e t i m e i n w h i c h a c l a i m must be f i l e d f o r an a d d i t i o n a l s i x 
months f r o m t h e d a t e o f e x p i r a t i o n as se t by ORS 1 4 7 . 0 1 5 ( 6 ) ( a ) . OAR 137-76-
0 3 0 ( 1 ) . However, i n t h e i n t e r e s t o f o r d e r l y and c o n s i s t e n t a d m i n i s t r a t i o n , no 
e x t e n s i o n o f t i m e w i t h i n w h i c h a c l a i m must be f i l e d w i l l be g r a n t e d beyond one 
ye a r f r o m t h e d a t e o f t h e c r i m i n a l i n j u r y f o r any cause e x c e p t f o r m e n t a l o r 
p h y s i c a l i n c a p a c i t y d i r e c t l y r e s u l t i n g from t h e c r i m i n a l i n j u r y s u s t a i n e d . OAR 
137-76-030(2) . 
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Here, a p p l i c a n t ' s c l a i m f o r b e n e f i t s was f i l e d w i t h t h e Department on 
November 2, 1990. Her October 3 1 , 1990 a p p l i c a t i o n n o t e d t h a t t h e i n c i d e n t 
o c c u r r e d on October 29, 1989. However, t h e da t e o f t h e i n c i d e n t i s s u b j e c t t o 
q u e s t i o n . The a p p l i c a t i o n a l s o p r o v i d e s t h a t a p p l i c a n t f i r s t n o t i f i e d t h e 
p o l i c e on January 18, 1989, w h i c h , i f t h e 1989 i n c i d e n t d a t e was a c c u r a t e , would 
be 9 months b e f o r e t h e i n c i d e n t . Moreover, a p p l i c a n t ' s f o r m e r a t t o r n e y , Mr. 
B e t t i s , was r e t a i n e d on May 1 1 , 1989. F i n a l l y , B e t t i s ' August 3 1 , 1989 demand 
l e t t e r t o Mr. Brown r e f e r s t o an "October 29, 1988" i n j u r y d a t e . 

Such e v i d e n c e l e a d s t o t h e c o n c l u s i o n t h a t t h e i n c i d e n t o c c u r r e d on Octo­
b e r 29, 1988, n o t October 29, 1989, as s t a t e d i n t h e a p p l i c a t i o n . I n any e v e n t , 
even i f t h e i n c i d e n t t o o k p l a c e on October 29, 1989, a p p l i c a n t ' s c l a i m was f i l e d 
more t h a n one year l a t e r . Consequently, t h e a p p l i c a t i o n was u n t i m e l y . 

I n e x p l a i n i n g t h e u n t i m e l i n e s s o f her c l a i m , a p p l i c a n t a s s e r t s t h a t she 
was unaware o f t h e c r i m e v i c t i m compensation program and was h a v i n g " t r o u b l e 
w i t h h e r f a m i l y . " Concerning t h e l a t t e r e x p l a n a t i o n , a p p l i c a n t m e n t i o n s i l l ­
nesses s u f f e r e d by her mother and f a t h e r d u r i n g t h i s p e r i o d . The l a c k o f knowl­
edge o f t h e program p r o v i d e s j u s t i f i c a t i o n f o r a p p l i c a n t ' s f a i l u r e t o f i l e t h e 
c l a i m between 6 months and one year from t h e d a t e o f t h e c r i m i n a l i n j u r y . OAR 
137-76- 0 3 0 ( 1 ) . However, e x t e n s i o n s o f t i m e t o f i l e a c l a i m i n excess o f one 
y e a r a f t e r t h e i n j u r y a r e g r a n t e d o n l y i f t h e f a i l u r e t o t i m e l y f i l e was t h e r e ­
s u l t o f m e n t a l o r p h y s i c a l i n c a p a c i t y d i r e c t l y r e s u l t i n g f r o m t h e c r i m i n a l i n ­
j u r y . OAR 137-76-030(2). No such e x p l a n a t i o n has e i t h e r been a s s e r t e d o r found 
i n t h i s r e c o r d . A c c o r d i n g l y , we conclude t h a t t h e c l a i m was f i l e d u n t i m e l y . 

Even assuming t h a t t h e c l a i m was t i m e l y f i l e d , s e v e r a l o t h e r s t a t u t o r y r e ­
q u i r e m e n t s have n o t been s a t i s f i e d . I n p a r t i c u l a r , ORS 1 4 7 . 0 1 5 ( 2 ) , and (3) r e ­
q u i r e t h e n o t i f i c a t i o n o f a p p r o p r i a t e law enforcement o f f i c i a l s w i t h i n 72 hours 
o f t h e i n j u r y and t h e a p p l i c a n t ' s f u l l c o o p e r a t i o n i n t h e a p p r e h e n s i o n and p r o ­
s e c u t i o n o f t h e a s s a i l a n t . A p p l i c a n t has not. met e i t h e r p r e r e q u i s i t e . 

Here, t h e a p p l i c a t i o n f o r b e n e f i t s acknowledges t h a t o f f i c i a l s were n o t 
n o t i f i e d w i t h i n 72 hours o f t h e i n j u r y . Such a t i m e r e q u i r e m e n t can be waived 
upon a d e m o n s t r a t i o n o f "good cause," which means p h y s i c a l o r m e n t a l i n c a p a c i t y 
t o r e p o r t t h e c r i m e . ORS 147.015(2); OAR 137-76-010(6). A p p l i c a n t ' s excuse f o r 
t h e u n t i m e l y n o t i f i c a t i o n was t h a t she was a w a i t i n g an apo l o g y . A d e l a y i n 
n o t i f y i n g a u t h o r i t i e s t o o b t a i n an apology does n o t c o n s t i t u t e p h y s i c a l o r men­
t a l i n c a p a c i t y t o r e p o r t t h e c r i m e . Consequently, we h o l d t h a t t h e r e q u i r e m e n t s 
o f ORS 147.015(2) have n o t been s a t i s f i e d . 

F u r t h e r m o r e , a p p l i c a n t concedes t h a t she d i d n o t c o o p e r a t e t o apprehend/ 
p r o s e c u t e t h e a s s a i l a n t . She e x p l a i n s t h a t t h e p o l i c e suggested t h a t she r e t a i n 
an a t t o r n e y . The f a i l u r e t o coo p e r a t e w i t h law enforcement o f f i c i a l s can be ex­
cused upon a showing o f "good cause," which i n t h i s r e s p e c t means t h a t t h e 
a p p l i c a n t f a i l e d t o c o o p e r a t e because she was i n r e a s o n a b l e f e a r o f t h r e a t o f 
d e a t h o r s e r i o u s p h y s i c a l i n j u r y . ORS 147.015(3); OAR 137-76-010(5). No such 
a l l e g a t i o n has e i t h e r been o f f e r e d nor found i n t h i s r e c o r d t o e x p l a i n a p p l i ­
c a n t ' s f a i l u r e t o c o o p e r a t e i n t h e apprehension and p r o s e c u t i o n o f her a s s a i l ­
a n t . T h e r e f o r e , ORS 147.015(3) has n o t been met. 

F i n a l l y , ORS 147.015(1) r e q u i r e s a compensable l o s s o f more t h a n $100. 
The r e c o r d b e f o r e t h e Department f a i l e d t o document any l o s s as a r e s u l t o f t h e 
a s s a u l t . On r e v i e w , a p p l i c a n t has s u b m i t t e d a September 16, 1990 " E s t i m a t e o f 
D e n t a l S e r v i c e s t o be Performed" from Dr. Shader, DMD, t h a t l i s t s c o s t s o f 
p o t e n t i a l s e r v i c e s t o t a l l i n g a p p r o x i m a t e l y $1,213. Inasmuch as t h i s e s t i m a t e 
was n o t p a r t o f t h e r e c o r d c o n s i d e r e d by t h e Department, i t i s n o t ad m i s s a b l e . 
ORS 1 4 7 . 1 5 5 ( 5 ) . However, even i f i t was c o n s i d e r e d , i t would n o t e s t a b l i s h t h a t 
such s e r v i c e s have been p r o v i d e d and t h e expense a c t u a l l y i n c u r r e d . Moreover, 



Agnes L. Cosner, 43 Van N a t t a 923 (1991) 926 

even i f t h e e s t i m a t e d c o s t s were i n c u r r e d , a p p l i c a n t ' s c l a i m w o u ld s t i l l n o t 
have s a t i s f i e d ORS 147 . 0 1 5 ( 2 ) , ( 3 ) , and ( 6 ) . T h e r e f o r e , her a p p l i c a t i o n f o r 
b e n e f i t s w o u ld r e m a i n d e n i e d . 

I n c o n c l u s i o n , we r e g r e t t h e e m o t i o n a l , p h y s i c a l , and p o t e n t i a l l y f i n a n ­
c i a l p a i n w h i c h t h i s unprovoked a s s a u l t has caused a p p l i c a n t . Yet, t o r e c o v e r 
b e n e f i t s as a v i c t i m o f a cr i m e under t h e A c t , s p e c i f i c p r e r e q u i s i t e s must be 
s a t i s f i e d . U n f o r t u n a t e l y , as d e t a i l e d above, s e v e r a l o f t h e s e s t a t u t o r y r e ­
q u i r e m e n t s have n o t been met. A c c o r d i n g l y , a p p l i c a n t ' s c l a i m f o r b e n e f i t s must 
be d e n i e d . 

ORDER 

The December 2 1 , 1990 F i n d i n g s o f Fac t , C o n c l u s i o n s and Order o f t h e 
Department o f J u s t i c e , as r e c o n s i d e r e d January 29, 1991, i s a f f i r m e d . 

A p r i l 18, 1991 C i t e as 43 Van N a t t a 926 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LINDA A. FUCHS-PERRITTE, Claimant 

WCB Case Nos. 89-16754, 89-16335, 89-16334, 89-08739 & 89-15256 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
K a t h r y n L. W i l s k e ( S a i f ) , Defense A t t o r n e y 

Pamela S c h u l t z , Defense A t t o r n e y 
D a r r e l l E. Bewley, Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , on b e h a l f o f Bob Kimmel T r u c k ­
i n g , r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e / A r b i t r a t o r L i p t o n ' s o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l s o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h e r heck 
i n j u r y ; ( 2 ) u p h e l d L i b e r t y N o rthwest's d e n i a l , on b e h a l f o f Pappy's P i z z a , and 
t h e SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f S a t e l l i t e M o t e l , o f c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r h er c u r r e n t neck and headache c o n d i t i o n . L i b e r t y N o r t h w e s t 
c o n t e n d s , i n p a r t , t h a t t h e Referee i n c o r r e c t l y c o n c l u d e d t h a t i t was p r e c l u d e d 
f r o m l i t i g a t i n g c o m p e n s a b i l i t y o f t h e c l a i m . I n t h e event t h e R e f e r e e ' s r e ­
s p o n s i b i l i t y d e t e r m i n a t i o n i s a f f i r m e d , L i b e r t y argues t h a t i t s h o u l d n o t be 
r e q u i r e d t o r e i m b u r s e SAIF f o r temporary d i s a b i l i t y b e n e f i t s and m e d i c a l s e r ­
v i c e s p r o v i d e d t o c l a i m a n t by SAIF. I n i t s b r i e f , SAIF contends t h a t E x h i b i t 
58 s h o u l d be s t r i c k e n f r o m t h e r e c o r d . On r e v i e w , t h e i s s u e s a r e e v i d e n c e , 
c o m p e n s a b i l i t y ( i f p r o p e r l y r a i s e d ) , r e s p o n s i b i l i t y , and reimbursement. We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa­
t i o n . 

On J u l y 3 1 , 1989, L i b e r t y N orthwest, on b e h a l f o f Bob Kimmel T r u c k i n g , 
amended i t s p r i o r A p r i l 19, 1989 r e s p o n s i b i l i t y d e n i a l t o i n c l u d e a d e n i a l o f 
c o m p e n s a b i l i t y . Copies o f t h i s d e n i a l were sent t o b o t h t h e Compliance S e c t i o n 
and SAIF. (Ex. 46; T r . 2 9 ) . L i b e r t y c o n t i n u e d t o a s s e r t c o m p e n s a b i l i t y as a 
def e n s e t o t h e c l a i m a t h e a r i n g . 

I n i t s August 3, 1989 r e s p o n s i b i l i t y d e n i a l , SAIF i n d i c a t e d t h a t i t i n ­
t e n d e d t o r e q u e s t d e s i g n a t i o n o f a p a y i n g agent p u r s u a n t t o ORS 656.307. T h i s 
d e n i a l was i s s u e d a p p r o x i m a t e l y two weeks b e f o r e an o r d e r d e s i g n a t i n g SAIF as 
p a y i n g agent p u r s u a n t t o ORS 656.307 was i s s u e d . 
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C l a i m a n t ' s compensable 1986 i n j u r y remained a m a t e r i a l cause o f her con­
d i t i o n as o f March 1989. 

CONCLUSIONS OF LAW AND OPINION 
Evi d e n c e 

SAIF contends t h a t E x h i b i t 58, r e l i e d upon i n L i b e r t y N o r t h w e s t ' s b r i e f 
on b e h a l f o f Bob Kimmel T r u c k i n g , i s not p r o p e r l y a p a r t o f t h e r e c o r d on r e ­
v i e w . E x h i b i t 58 i s an A p r i l 25, 1990 "check-the-box" response f r o m Dr. K a r r , 
M.D., i n d i c a t i n g t h a t c l a i m a n t ' s employment a c t i v i t i e s ( i n c l u d i n g work f o r 
SAIF's i n s u r e d ) i n d e p e n d e n t l y c o n t r i b u t e d t o a wo r s e n i n g o f her u n d e r l y i n g 
s p i n a l and s h o u l d e r c o n d i t i o n . SAIF contends t h a t t h e e x h i b i t s h o u l d be ex­
c l u d e d because t h e r e c o r d was l e f t open f o r o n l y 30 days f o l l o w i n g t h e November 
2 1 , 1989 h e a r i n g t o a l l o w c l a i m a n t t o submit a d d i t i o n a l i n f o r m a t i o n f r o m Dr. 
K a r r . 

We agree t h a t t h e Hearings Referee i n d i c a t e d her d e s i r e t h a t t h e r e c o r d 
be c l o s e d w i t h i n 30 days. However, t h e Referee a t h e a r i n g s u b s e q u e n t l y l e f t 
t h e Board's employ w i t h o u t c l o s i n g t h e r e c o r d . The r e c o r d was s u b s e q u e n t l y 
c l o s e d by Re f e r e e L i p t o n on June 21, 1990, which was a f t e r s u b m i s s i o n by 
L i b e r t y o f Dr. K a r r ' s r e p o r t . Moreover, a t h e a r i n g , L i b e r t y e x p r e s s l y r e ­
q u e s t e d p e r m i s s i o n t o cross-examine o r depose Dr. K a r r . ( T r . 105) We conclude 
t h a t t h e Re f e r e e d i d n o t abuse h i s d i s c r e t i o n by r e c e i v i n g E x h i b i t 58 i n t o t h e 
r e c o r d . 

Moreover, we n o t e t h a t E x h i b i t s 51 t h r o u g h 57 were a l s o s u b m i t t e d p o s t -
h e a r i n g . No p a r t y has o b j e c t e d t o i n c l u s i o n o f t h e s e e x h i b i t s i n t h e r e c o r d . 
F u r t h e r , i t does n o t appear t h a t t h e s e e x h i b i t s were o b t a i n a b l e w i t h due d i l i ­
gence p r i o r t o t h e h e a r i n g . See Metro Machinery R i g g i n g v. T a l l e n t , 94 Or App 
245 (1988) (Remand i n a p p r o p r i a t e where evidence o b t a i n a b l e p r i o r t o h e a r i n g ) . 
A c c o r d i n g l y , we conclu d e t h a t , a l t h o u g h n o t e x p r e s s l y r e c e i v e d i n t o e v i d e n c e a t 
h e a r i n g , t h o s e e x h i b i t s were i m p l i e d l y r e c e i v e d and a r e a l s o p r o p e r l y i n c l u d e d 
i n t h e r e c o r d on r e v i e w . 

Scope o f I s s u e s 

The R e f e r e e concl u d e d t h a t L i b e r t y Northwest was p r e c l u d e d f r o m c o n t e s t ­
i n g c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m . The Referee reasoned t h a t t h e D i r e c ­
t o r ' s ORS 656.307 o r d e r s t a t i n g t h a t r e s p o n s i b i l i t y was s o l e l y a t i s s u e , and 
w h i c h a p p o i n t e d SAIF as p a y i n g agent pending r e s o l u t i o n o f t h e r e s p o n s i b i l i t y 
i s s u e , was c o n t r o l l i n g . I n a d d i t i o n , t h e Referee concl u d e d t h a t L i b e r t y N o r t h ­
west was p r o h i b i t e d by t h e p o l i c y s e t f o r t h i n Bauman v. SAIF, 295 Or 788 
( 1 9 8 3 ) , f r o m "back-up" d e n y i n g an accepted c o n d i t i o n . 

Where t h e e m p l o y e r s / i n s u r e r s concede c o m p e n s a b i l i t y and a ".307" o r d e r 
s u b s e q u e n t l y i s s u e s , we t r e a t t h a t o r d e r as a f o r m a l acceptance o f co m p e n s a b i l ­
i t y by t h e e m p l o y e r s / i n s u r e r s . Judy Witham, 40 Van N a t t a 1982, 1986 ( 1 9 8 8 ) . 
T h e r e a f t e r , t h e e m p l o y e r s / i n s u r e r s may n o t deny t h e c o m p e n s a b i l i t y o f t h e c l a i m 
a bsent a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . See 
Bauman v. SAIF, supra. 

Here, L i b e r t y N o rthwest's i n i t i a l d e n i a l was one o f r e s p o n s i b i l i t y o n l y . 
S u b s e q u e n t l y however, b u t s t i l l p r i o r t o t h e i s s u a n c e o f t h e ".307" o r d e r , 
L i b e r t y amended i t s d e n i a l t o i n c l u d e c o m p e n s a b i l i t y as w e l l as r e s p o n s i b i l i t y . 
Inasmuch as t h i s c l a r i f i c a t i o n o c c u r r e d p r i o r t o t h e i s s u a n c e o f t h e ".307" 
o r d e r , Bauman i s n o t a p p l i c a b l e . See Steven P. Burg, 42 Van N a t t a 121, 122 
( 1 9 9 0 ) ; see a l s o Ronald W. Dav i s , 42 Van N a t t a 1213 (1 9 9 0 ) . T h e r e f o r e , L i b e r t y 
N o r t h w e s t was n o t p r e c l u d e d from r a i s i n g c o m p e n s a b i l i t y as a defense t o t h e 
c l a i m . 
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ORS 656.307 c u r r e n t l y p r o v i d e s f o r f o r m a l a r b i t r a t i o n o f r e s p o n s i b i l i t y 
cases. S u b s e c t i o n (2) p r o v i d e s t h a t t h e D i r e c t o r i n i t i a t e t h e a r b i t r a t i o n p r o ­
c e e d i n g by r e f e r r i n g t h e m a t t e r t o t h e Board f o r appointment o f t h e a r b i t r a t o r . 
The r e f e r r a l i s made by i s s u i n g a ".307" o r d e r . We g e n e r a l l y r e v i e w an a r b i ­
t r a t o r ' s r e s p o n s i b i l i t y d e c i s i o n o n l y f o r e r r o r s o f law. ORS 6 5 6 . 3 0 7 ( 2 ) ; see 
John L. R i q q s , I I I , 42 Van N a t t a 2'816, 2877 (1 9 9 0 ) . 

Here, t h e m a t t e r was r e f e r r e d t o t h e Board t h r o u g h i s s u a n c e o f a ".307" 
o r d e r . I n a d d i t i o n , t h e Referee t i t l e d h i s o p i n i o n . a s an " A r b i t r a t o r ' s D e c i ­
s i o n . " However, because L i b e r t y Northwest r a i s e d c o m p e n s a b i l i t y as an i s s u e 
p r i o r t o i s s u a n c e o f t h e ".307" o r d e r , we conclude t h a t t h e o r d e r under r e v i e w 
i s t h a t o f a r e f e r e e r a t h e r t h a n an a r b i t r a t o r , and our r e v i e w i s , t h e r e f o r e , 
de novo based upon t h e h e a r i n g r e c o r d . ORS 656.704 and 656.295. 

C o m p e n s a b i l i t y / R e s p o n s i b i l i t y 

We have c o n c l u d e d t h a t L i b e r t y Northwest has r a i s e d c o m p e n s a b i l i t y o f t h e 
c l a i m as an i s s u e . I n a case i n v o l v i n g b o t h c o m p e n s a b i l i t y and r e s p o n s i b i l i t y , 
t h e t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . Joseph L. Woodward, 39 Van N a t t a 1163, 
1164 ( 1 9 8 7 ) . I f t h e c l a i m i s compensable, t h e n t h e t r i e r o f f a c t must address 
t h e i s s u e o f r e s p o n s i b i l i t y . See R u n f t v. SAIF, 303 Or 493, 499 ( 1 9 8 7 ) . 

W i t h r e g a r d t o c o m p e n s a b i l i t y , L i b e r t y Northwest s t a t e s i n i t s b r i e f on 
b e h a l f o f Bob Kimmel T r u c k i n g t h a t " t h e m e d i c a l r e c o r d does n o t s u p p o r t t h e 
c o n c l u s i o n t h a t c l a i m a n t ' s problems i n March 1989 and t h e r e a f t e r are/were 
r e l a t e d t o h e r 1986 i n j u r y . " I n s u p p o r t , L i b e r t y argues t h a t t h e r e i s no medi­
c a l e v i d e n c e o f any permanent impairment r e l a t e d t o c l a i m a n t ' s compensable 1986 
i n j u r y w h i l e employed by Bob Kimmel T r u c k i n g . We do n o t agree. 

The m e d i c a l r e c o r d e s t a b l i s h e s t h a t c l a i m a n t . h a s e x p e r i e n c e d p e r s i s t e n t 
and c h r o n i c neck symptoms and headaches, v a r y i n g o n l y as t o f r e q u e n c y and de­
g r e e , s i n c e t h e compensable 1986 i n j u r y . L i b e r t y n e v e r t h e l e s s argues t h a t t h e 
m e d i c a l e v i d e n c e i s n o t p e r s u a s i v e i n l i g h t o f t h e Referee's f i n d i n g t h a t 
c l a i m a n t has a "tendency towards h i s t r i o n i c s . " Such a f i n d i n g , i f s u p p o r t e d by 
t h e r e c o r d , w o u l d l e a d us t o q u e s t i o n t h e s e v e r i t y o f c l a i m a n t ' s symptoms as 
r e p o r t e d by h e r . However, such a f i n d i n g does not l e a d us t o doubt w h e t h e r , i n 
f a c t , c l a i m a n t e x p e r i e n c e s any symptoms. Nor are t h e r e o t h e r reasons i n t h e 
r e c o r d t o q u e s t i o n c l a i m a n t ' s r e p o r t i n g o f c h r o n i c symptoms s i n c e t h e 1986 i n ­
j u r y . I n a d d i t i o n , c l a i m a n t has r e c e i v e d a permanent d i s a b i l i t y award f o r her 
1986 i n j u r y p u r s u a n t t o a February 1988 s t i p u l a t i o n . T h e r e f o r e , we c o n c l u d e 
t h a t c l a i m a n t has c a r r i e d her burden t o e s t a b l i s h a c a u s a l r e l a t i o n s h i p between 
her 1986 compensable i n j u r y and her c o n d i t i o n a t and a f t e r March 1989. A c c o r d ­
i n g l y , her c l a i m i s compensable. 

We t u r n n e x t t o t h e i s s u e o f r e s p o n s i b i l i t y . Where a c l a i m a n t has an 
a c c e p t e d compensable i n j u r y o r o c c u p a t i o n a l d i s e a s e f o l l o w e d by an i n c r e a s e i n 
d i s a b i l i t y d u r i n g l a t e r e m p l oyment(s), r e s p o n s i b i l i t y i s f i x e d w i t h t h e c a r r i e r 
who i n i t i a l l y a c c e p t e d t h e c l a i m . I n o r d e r t o s h i f t r e s p o n s i b i l i t y , t h e o r i g i ­
n a l c a r r i e r must p r o v e a f f i r m a t i v e l y t h a t a l a t e r employment i n d e p e n d e n t l y con­
t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . S p u r l o c k v. 
I n t e r n a t i o n a l Paper Co., 89 Or App 461 ( 1 9 8 8 ) ; Hensel Phelps C o n s t r u c t i o n v. 
M i r i c h , 81 Or App 290, 294 ( 1 9 8 6 ) . The Referee concluded t h a t , subsequent t o 
her employment w i t h Bob Kimmel T r u c k i n g , c l a i m a n t ' s c o n d i t i o n m e r e l y worsened 
s y m p t o m a t i c a ! l y . We agree. 

The o n l y m e d i c a l r e p o r t s u p p o r t i n g a f i n d i n g t h a t c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n p a t h o l o g i c a l l y worsened f o l l o w i n g her employment w i t h Bob Kimmel 
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T r u c k i n g i s E x h i b i t 58, Dr. K a r r ' s A p r i l 1990 "check-the-box" c o n c u r r e n c e w i t h 
a s t a t e m e n t t o t h e e f f e c t t h a t a l l o f c l a i m a n t ' s employments had c o n t r i b u t e d t o 
a w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . T h i s o p i n i o n i s c o n c l u s o r y and, 
t h e r e f o r e , l a c k s p e r s u a s i v e n e s s . I n a d d i t i o n , Dr. K a r r p r e v i o u s l y o p i n e d , i n 
J u l y 1989, t h a t c l a i m a n t had e x p e r i e n c e d no new and s e p a r a t e i n j u r y ; t h a t 
c l a i m a n t ' s c o n d i t i o n was m e r e l y a c o n t i n u a t i o n o f p r e v i o u s symptoms; and t h a t 
t h e r e had been no r e c e n t a g g r a v a t i o n . (Ex. 46A). These c o n c l u s i o n s would 
appear t o c o n f l i c t w i t h Dr. K a r r ' s A p r i l 1990 "check-the-box" o p i n i o n . I n sum, 
t h e o n l y m e d i c a l o p i n i o n s u p p o r t i n g a p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n i s c o n c l u s o r y and c o n t r a d i c t s p r i o r o p i n i o n s . I t i s , 
t h e r e f o r e , u n p e r s u a s i v e . 

L i b e r t y contends t h a t p o r t i o n s o f c l a i m a n t ' s t e s t i m o n y a l s o s u p p o r t a 
p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . However, we f i r s t n o t e t h a t , 
g i v e n c l a i m a n t ' s m u l t i p l e c o m p l a i n t s and employment exposures, r e s o l u t i o n o f 
t h i s i s s u e i s l a r g e l y dependent upon t h e m e d i c a l e v i d e n c e addressed above, 
i . e . , c l a i m a n t ' s l a y t e s t i m o n y i s o f o n l y l i m i t e d p e r s u a s i v e v a l u e . Kassahn 
v. P u b l i s h e r s Paper Co., 76 Or App 105 (1985). I n a d d i t i o n , w h i l e c l a i m a n t 
t e s t i f i e d t h a t she was worse f o l l o w i n g her employment w i t h SAIF's i n s u r e d , her 
m e d i c a l h i s t o r y e s t a b l i s h e s m u l t i p l e p e r i o d s o f waxing and waning o f symptoms. 
Moreover, c l a i m a n t r e p o r t e d t o Drs. Phipps and F u l l e r i n August 1989, t h a t her 
headaches had n o t changed p r i o r t o her employment w i t h SAIF's i n s u r e d . (Ex. 
4 7 ) . We c o n c l u d e t h a t c l a i m a n t ' s t e s t i m o n y a l o n e i s i n s u f f i c i e n t t o e s t a b l i s h 
a p a t h o l o g i c a l w o r s e n i n g o f her c o n d i t i o n . R e s p o n s i b i l i t y f o r her c o n d i t i o n 
r e mains w i t h L i b e r t y N o r t h w e s t , on b e h a l f o f Bob Kimmel T r u c k i n g . 

Reimbursement 

L i b e r t y contends t h a t i t s h o u l d n o t be r e q u i r e d t o r e i m b u r s e SAIF, p a y i n g 
agent p u r s u a n t t o t h e ".307" o r d e r , f o r c e r t a i n t e m p o r a r y d i s a b i l i t y b e n e f i t s 
and m e d i c a l s e r v i c e s p r o v i d e d t o c l a i m a n t by SAIF. However, ou r j u r i s d i c t i o n 
i s r e s t r i c t e d t o m a t t e r s c o n c e r n i n g a c l a i m , which i s d e f i n e d as t h o s e m a t t e r s 
i n w h i c h "a w o r k e r ' s r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e o f , are 
d i r e c t l y a t i s s u e . " ORS 656.704(3); ORS 656.726(2) . Reimbursement d i s p u t e s 
between i n s u r e r s a r e n o t m a t t e r s c o n c e r n i n g a c l a i m . EBI Companies v. Kemper 
Group I n s . , 92 Or App 319 ( 1 9 8 8 ) ; Reynolds-Croft,. I n c . v. B i l l M o r r i s o n Co., 55 
Or App 4877 ( 1 9 8 2 ) . Reimbursement between c a r r i e r s i s a u t h o r i z e d by o r d e r from 
t h e D i r e c t o r o f t h e Department o f I n s u r a n c e and Finance, n o t t h i s Board. ORS 
6 5 6 . 3 0 7 ( 3 ) ; L i b e r t y Northwest I n s . Corp. v. SAIF, 99 Or App 729 ( 1 9 8 9 ) . 

C l a i m a n t i s e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e p u r s u a n t t o ORS 
6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun­
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $500, t o be 
p a i d by L i b e r t y N orthwest on b e h a l f o f Bob Kimmel T r u c k i n g . I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h i s i s s u e (as 
r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 13, 1990 i s a f f i r m e d . C l a i m a n t ' s c o u n s e l 
i s awarded a r e a s o n a b l e assessed a t t o r n e y f e e o f $500, t o be p a i d by L i b e r t y 
N o r t h w e s t I n s u r a n c e Corp. on b e h a l f o f Bob Kimmel T r u c k i n g . 
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C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee L i v e s l e y ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s i n j u r y c l a i m f o r a l e f t s h o u l d e r and back 
c o n d i t i o n . I n i t s b r i e f , t h e i n s u r e r o b j e c t s t o t h e Referee's p e n a l t y and 
a t t o r n e y f e e award f o r u n reasonable d e l a y i n payment o f p h y s i c a l t h e r a p y b i l l s . 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We 
a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t has had r e c u r r e n t back and s h o u l d e r problems s i n c e a 1983 motor 
v e h i c l e a c c i d e n t (MVA) w h e r e i n he d i s l o c a t e d h i s l e f t s h o u l d e r , among o t h e r 
i n j u r i e s . ( T r . 8, 10, 1 6 , ) . Noncompensable June and September 1989 i n j u r i e s 
a f f e c t e d t h e same body p a r t s t h a t had been symptomatic s i n c e t h e 1983 MVA, i . e . , 
neck, l e f t s h o u l d e r and low back. (Ex. 7; Tr. 23, 2 4 ) . C l a i m a n t has t r e a t e d 
r e g u l a r l y o v e r t h e y e a r s f o r r e c u r r i n g back problems. The most r e c e n t c h a r t 
n o t e , p r i o r t o December 1989, i s date d November 22, 1989. (Ex. 3A-4). 

On December 6, 1989, c l a i m a n t f e l l a t work and i n j u r e d h i s l e f t w r i s t and 
hand. A f t e r t h e f a l l , he i m m e d i a t e l y sought t r e a t m e n t f o r l e f t w r i s t p a i n and 
h i s c o n d i t i o n was diag n o s e d as a w r i s t s p r a i n . (Ex. 1 0 ) . He f i r s t e x p e r i e n c e d 
s h o u l d e r p r o b l e m s , f o l l o w i n g t h e w r i s t i n j u r y , on about December 18, 1989. 

On t h e i n i t i a l "801" and "827" forms, and i n h i s i n i t i a l m e d i c a l h i s t o r y , 
c l a i m a n t d e s c r i b e d h i m s e l f as h a v i n g landed on h i s l e f t w r i s t when he f e l l . 
(Exs. 8-11). I n a January 10, 1990 m e d i c a l h i s t o r y and on a Jan u a r y 16, 1990 
"827" f o r m , c l a i m a n t r e l a t e d t h a t he f e l l on h i s l e f t w r i s t , elbow and s h o u l d e r . 
(Exs. 12 & 14) . 

The i n s u r e r a c c e p t e d t h e w r i s t i n j u r y and l a t e r , by s t i p u l a t i o n , t h e elbow 
c o n d i t i o n . I t d e n i e d t h e s h o u l d e r and back c o n d i t i o n s on F e b r u a r y 2, 1990. 

A t e l e p h o n e n o t e i n d i c a t e s t h a t some o f c l a i m a n t ' s p h y s i c a l t h e r a p y , b i l l s 
had been r e c e i v e d by t h e i n s u r e r on A p r i l 5, 1990. (Ex. 2 2 - 3 ) . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

C l a i m a n t b e a r s t h e burden o f p r o v i n g t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o h i s d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . Hutcheson v. 
Weyerhaeuser, 288 Or 5 1 , 56 (19 7 9 ) . L i k e w i s e , i n t h e case o f a p r e e x i s t i n g con­
d i t i o n , c l a i m a n t must e s t a b l i s h t h a t t h e i n d u s t r i a l i n j u r y was a m a t e r i a l cause 
o f a w o r s e n i n g o f t h e p r e e x i s t i n g c o n d i t i o n . Grace v. SAIF, 70 Or App 511 
( 1 9 8 5 ) ; Jameson v. SAIF, 63 Or App 553 (19 8 3 ) . 

Because o f t h e m u l t i p l i c i t y o f p o t e n t i a l causes, t h e c a u s a t i o n i s s u e i s a 
complex m e d i c a l q u e s t i o n . The r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an 
a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 
426 ( 1 9 6 7 ) : Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . When, 
as h e r e , t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we r e l y on t h o s e m e d i c a l 
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o p i n i o n s w h i c h a r e b o t h w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . '' Somers 
v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . 

Dr. Spady, o r t h o p e d i s t , examined c l a i m a n t on F e b r u a r y 14, 1990. Spady 
c o n c l u d e d t h a t c l a i m a n t ' s s h o u l d e r and back problems were n o t r e l a t e d t o t h e 
f a l l , because o f h i s l o n g p r i o r h i s t o r y o f r e c u r r e n t back and s h o u l d e r com­
p l a i n t s and t r e a t m e n t , c o u p l e d w i t h t h e d e l a y i n onset o f t h e s e symptoms f o l l o w ­
i n g t h e f a l l . (Ex. 17-14). 

Dr. S c h l e s s i n g e r , M.D., agreed w i t h Spady's r e p o r t , e x c e p t t h a t he was 
t r o u b l e d 'by h i s i m p r e s s i o n t h a t c l a i m a n t had been asymptomatic p r i o r t o t h e 
December f a l l . (Ex. 19B). Inasmuch as c l a i m a n t sought t r e a t m e n t f o r h i s s h o u l ­
d e r and back i n November 1989 and, t h e r e f o r e , was n o t asymptomatic i n t h a t r e ­
s p e c t , we c o n c l u d e , as d i d t h e Referee, t h a t S c h l e s s i n g e r e f f e c t i v e l y concurs 
w i t h Spady. 

The o n l y m e d i c a l o p i n i o n which r e l a t e s c l a i m a n t ' s c u r r e n t back and s h o u l ­
d e r problems t o t h e December 1989 i n c i d e n t i s t h a t o f Dr. Dreger, t r e a t i n g 
n a t u r o p a t h . We a r e n o t persuaded by Dreger's o p i n i o n , f o r t h e f o l l o w i n g reasons. 

F i r s t , Dreger's o p i n i o n r e g a r d i n g c a u s a t i o n i s c o n c l u s o r y . Second, 
a l t h o u g h he t r e a t e d c l a i m a n t f o l l o w i n g b o t h t h e .June and September 1989 i n c i ­
d e n t s , Dreger a p p a r e n t l y f a i l e d t o c o n s i d e r t h e p o t e n t i a l c o n t r i b u t i o n o f t h o s e 
a l l e g e d i n j u r i e s t o c l a i m a n t ' s c u r r e n t problems. Moreover, t h e r e i s no evidence 
t h a t Dreger c o n s i d e r e d c l a i m a n t ' s l o n g s t a n d i n g l e f t s h o u l d e r s e p a r a t i o n as a 
p o s s i b l e c o n t r i b u t i n g f a c t o r t o t h e c u r r e n t symptoms. F i n a l l y , we g i v e g r e a t e r 
w e i g h t t o t h e o p i n i o n o f Dr. Spady, t h a n we do t o t h a t o f t h e t r e a t i n g n a t u r o ­
p a t h , based on Spady's e x p e r t i s e as an o r t h o p e d i s t w h i c h i s r e l e v a n t t o e v a l u a t ­
i n g c l a i m a n t ' s c o n d i t i o n . See A b b o t t v. SAIF, 45 Or App 567, 661 ( 1 9 8 0 ) . 

For t h e above reasons, we are persuaded by t h e o p i n i o n o f Drs. Spady and 
S c h l e s s i n g e r r a t h e r t h a n by t h a t o f Dr. Dreger. T h e r e f o r e , we c o n c l u d e t h a t 
c l a i m a n t has n o t e s t a b l i s h e d t h a t h i s c u r r e n t back and s h o u l d e r c o n d i t i o n s are 
m a t e r i a l l y r e l a t e d t o h i s December 1989 work i n j u r y . C o n s e q u e n t l y , c l a i m a n t ' s 
back and s h o u l d e r c o n d i t i o n s are n o t compensable. 

P e n a l t y and a t t o r n e y f e e 

The R e f e r e e assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s 
u n r e a s o n a b l e d e l a y i n acceptance o r d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m , 
due t o t h e i n s u r e r ' s nonpayment o f c e r t a i n p h y s i c a l t h e r a p y b i l l s . On r e v i e w , 
t h e i n s u r e r contends t h a t t h e assessment was improper because i t d i d n o t f o r ­
m a l l y deny t h e m e d i c a l s e r v i c e s , nor d i d c l a i m a n t e s t a b l i s h t h a t 60 days passed 
f o l l o w i n g n o t i c e o f t h e c l a i m . See Syphers v. K-W L o g g i n g , 51 Or App 769 
( 1 9 8 1 ) . The i n s u r e r a l s o argues t h a t c l a i m a n t has n o t p r o v e n t h a t t h e p h y s i c a l 
t h e r a p y was p r o v i d e d f o r a compensable c o n d i t i o n . 

A c l a i m i s a w r i t t e n r e q u e s t f o r compensation, i n c l u d i n g payment f o r medi­
c a l s e r v i c e s , f r o m t h e worker o r someone on t h e w o r k e r ' s b e h a l f . ORS 656.005(6) 
& ( 8 ) . The i n s u r e r must accept o r deny a c l a i m f o r m e d i c a l s e r v i c e s w i t h i n 60 
days o f n o t i c e o r knowledge o f t h e c l a i m , o r r i s k i m p o s i t i o n o f p e n a l t i e s and 
a t t o r n e y f e e s f o r u n r e a s o n a b l e d e l a y . Former ORS 656.262(6) & ( 1 0 ) ; 
ORS 6 5 6 . 3 8 2 ( 1 ) ; B i l l y J. Eubanks, 35 Van N a t t a 131 ( 1 9 8 3 ) . 

The r e c o r d i n d i c a t e s t h a t t h e i n s u r e r had n o t i c e o f t h e m e d i c a l s e r v i c e s 
c l a i m by A p r i l 5, 1990. (Ex. 2 2 - 3 ) . The h e a r i n g was h e l d on May 22, 1990, b u t 
t h e r e c o r d remained open u n t i l June 20, 1990 so t h a t t h e i n s u r e r c o u l d submit 
e v i d e n c e on t h e p e n a l t y i s s u e . (See Tr. 3, 5 5 ) . No such e v i d e n c e was s u b m i t ­
t e d . Inasmuch as 60 days passed f o l l o w i n g n o t i c e o f t h e c l a i m , w i t h o u t 
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acceptance o r d e n i a l , t h e r e has been a "de f a c t o " d e n i a l o f t h e m e d i c a l s e r v i c e s 
c l a i m . Because t h e d e l a y i s u n e x p l a i n e d , i t i s un r e a s o n a b l e . See L e s t e r v. 
Weyerhaeuser, 70 Or App 307, 312 (19 8 4 ) . 

However, t o s u p p o r t t h e assessment o f a p e n a l t y f o r u n r e a s o n a b l e d e l a y , 
t h e r e must be an u n p a i d "amount t h e n due" d u r i n g t h e d e l a y p e r i o d . See J e f f r e y 
D. Dennis, 42 Van N a t t a 857 (1 9 9 1 ) ; George V i o l e t t , 42 Van N a t t a 2467 ( 1 9 9 0 ) ; 
H a r o l d A. L e s t e r , 37 Van N a t t a 745, 747 (19 8 5 ) . A l t h o u g h t h e p h y s i c a l t h e r a ­
p i s t ' s b i l l i n g r e c o r d s i n d i c a t e t h a t b i l l s were s u b m i t t e d t o t h e i n s u r e r , 
c l a i m a n t has n o t p r o v e n , on t h i s r e c o r d , t h a t t h e b i l l s i n q u e s t i o n were f o r 
t r e a t m e n t o f a compensable c o n d i t i o n . Rather, t h e f i r s t page o f t h e r e c o r d s 
b e a r s a n o t a t i o n : "Dx: (L) S h l d r s t r a i n . " (Ex. 2 2 - 1 ) . Inasmuch as c l a i m a n t ' s 
s h o u l d e r c o n d i t i o n i s n o t compensable, t h e o u t s t a n d i n g p h y s i c a l t h e r a p y b i l l s 
have n o t been shown t o r e p r e s e n t compensable m e d i c a l s e r v i c e s . See f o r m e r ORS 
656.245. T h e r e f o r e , c l a i m a n t has not e s t a b l i s h e d t h a t t h e r e were "amounts t h e n 
due" and t h e r e i s no b a s i s f o r a p e n a l t y . See E l l i s v. McCall I n s u l a t i o n , 308 
Or 74, 78 ( 1 9 8 9 ) . 

U n l i k e a p e n a l t y , an a t t o r n e y f e e can be awarded even t h o u g h t h e r e a r e no 
"amounts t h e n due," p r o v i d e d t h a t t h e i n s u r e r has o t h e r w i s e u n r e a s o n a b l y r e ­
s i s t e d t h e payment o f compensation. Cindy Cadieux, 41 Van N a t t a 2259 ( 1 9 8 9 ) . 
Here, inasmuch as t h e u n p a i d b i l l s have n o t been shown t o have been f o r a com­
pe n s a b l e c o n d i t i o n , , t h e y have n o t been shown t o have been "compensation." 
E l l i s , s u p r a . T h e r e f o r e , t h e r e has been no showing o f u n r e a s o n a b l e r e s i s t a n c e 
t o t h e payment o f compensation and t h e r e i s no b a s i s f o r an a t t o r n e y f e e award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2 1 , 1990 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The Refere e ' s p e n a l t y and a t t o r n e y f e e award i s r e v e r s e d . The r e m a i n ­
der o f t h e Re f e r e e ' s o r d e r i s a f f i r m e d . 

A p r i l 18, 1991 C i t e as 43 Van N a t t a 932 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWARD L. SULLIVAN, Claimant 

WCB Case No. 90-02224 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t i n c r e a s e d h i s 
u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back i n j u r y f r o m 5 p e r c e n t (16 
d e g r e e s ) , as awarded by n o t i c e o f c l o s u r e , t o 10 p e r c e n t (32 d e g r e e s ) . On 
r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's " F i n d i n g s , " w i t h t h e e x c e p t i o n o f t h e f i n d ­
i n g s numbered ( 4 ) , (5) and ( 7 ) . I n a d d i t i o n , we add t h e f o l l o w i n g s upplementa­
t i o n . 

C l a i m a n t was 40 ye a r s o f age a t t h e t i m e o f h e a r i n g . He has ear n e d a GED 
c e r t i f i c a t e . C l a i m a n t ' s h i g h e s t SVP v a l u e f o r t h e t e n y e a r s p r i o r t o t h e d a t e 
o f h e a r i n g was 7 as a s e r v i c e w r i t e r . I n p e r f o r m i n g h i s j o b as a s e r v i c e 
w r i t e r , c l a i m a n t a c q u i r e d t r a i n i n g s u f f i c i e n t t o p e r f o r m something o t h e r t h a n an 
e n t r y - l e v e l p o s i t i o n . 
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P r i o r t o h i s i n j u r y , c l a i m a n t was o c c a s i o n a l l y r e q u i r e d t o l i f t a s semblies 
w e i g h i n g a p p r o x i m a t e l y 70 t o 75 pounds. F o l l o w i n g h i s i n j u r y , c l a i m a n t was un­
a b l e t o l i f t t h e as s e m b l i e s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o 10 p e r c e n t unscheduled 
permanent d i s a b i l i t y under t h e s t a n d a r d s . We a p p l y t h e " s t a n d a r d s " i n e f f e c t on 
December 28, 1989, t h e d a t e o f t h e n o t i c e o f c l o s u r e , and m o d i f y . 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 40 ye a r s i s 1. Former OAR 
436 - 3 5 - 3 0 0 ( 4 ) . 

Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s GED c e r t i f i c a t e i s 0. Former OAR 
4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" v a l u e s a s s i g n e d t o 
v a r i o u s o c c u p a t i o n s by t h e D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s (DOT). C l a i m a n t ' s 
h i g h e s t SVP v a l u e d u r i n g t h e t e n years p r i o r t o t h e d a t e o f h e a r i n g was 7 as a 
s e r v i c e w r i t e r (DOT# 620.261-018). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s 
i s 1-. Former OAR 436-35-300(4). 

T r a i n i n g 

We have c o n c l u d e d t h a t competence i n a " s p e c i f i c v o c a t i o n a l p u r s u i t " under 
f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r o f f t h e j o b t o 
p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDougal, 42 Van N a t t a 
1544 ( 1 9 9 0 ) . Here, p r i o r t o t h e i n j u r y , c l a i m a n t had worked f o r t h e employer 
f o r s i x y e a r s . He t e s t i f i e d t h a t i t had t a k e n him a p p r o x i m a t e l y two y e a r s t o 
become p r o f i c i e n t i n h i s j o b as a s e r v i c e w r i t e r . Under t h e c i r c u m s t a n c e s , we 
co n c l u d e t h a t c l a i m a n t has a c q u i r e d s u f f i c i e n t t r a i n i n g as a s e r v i c e w r i t e r t o 
p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g 
v a l u e i s 0. 

A d a p t a b i l i t y 

C l a i m a n t argues t h a t t h e Referee i n c o r r e c t l y found t h a t he had r e t u r n e d t o 
h i s r e g u l a r work. F o l l o w i n g back s u r g e r y , c l a i m a n t r e t u r n e d t o work f o r h i s em­
p l o y e r a t h i s p r e v i o u s p o s i t i o n , however, he contends t h a t h i s j o b d u t i e s were 
m o d i f i e d . 

P r i o r t o h i s i n j u r y , c l a i m a n t ' s work r e q u i r e d t h a t he l i f t o v e r 50 pounds, 
w h i c h i s c l a s s i f i e d as heavy work. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) . A f t e r r e t u r n ­
i n g t o work, c l a i m a n t d i d n o t engage i n heavy l i f t i n g , because o f h i s back. 
C l a i m a n t argues t h a t h i s d u t i e s had been m o d i f i e d because o f h i s back c o n d i t i o n . 
I n a d d i t i o n , Dr. L o u i e r e p o r t e d t h a t c l a i m a n t s h o u l d a v o i d l i f t i n g o v e r 50 
pounds f r e q u e n t l y . 

C l a i m a n t a s s e r t s t h a t t h e a d m i n i s t r a t i v e r u l e s w h i c h p r o v i d e t h a t a c l a i m ­
a n t who r e t u r n s t o r e g u l a r work s h a l l be assig n e d no v a l u e f o r age, e d u c a t i o n 
and a d a p t a b i l i t y , a r e i n v a l i d . See former OAR 436-35-240(a); OAR 436-35-300(a); 
OAR 436 - 3 5 - 3 1 0 ( a ) . C l a i m a n t argues t h a t t h e r u l e s a r e i n v a l i d because t h e y 
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p r e c l u d e c o n s i d e r a t i o n o f f a c t o r s which t h e e n a b l i n g s t a t u t e p r o v i d e s must be 
c o n s i d e r e d i n d e t e r m i n i n g d i s a b i l i t y . See ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . . 

C l a i m a n t a r g u e s , i n t h e a l t e r n a t i v e , t h a t t h e Referee was r e q u i r e d t o r a t e 
h i s d i s a b i l i t y a t t h e t i m e o f h e a r i n g . Claimant contends t h a t a t t h e t i m e o f 
h e a r i n g , he.was employed as a d i s p a t c h e r , r a t h e r t h a n a s e r v i c e w r i t e r , and t h e 
Re f e r e e s h o u l d have fou n d t h a t he had r e t u r n e d t o s e d e n t a r y work. 

A l t h o u g h we agree t h a t t h e Referee c o r r e c t l y c o n c l u d e d t h a t c l a i m a n t had 
r e t u r n e d t o h i s work w i t h t h e employer, we do n o t agree t h a t c l a i m a n t r e t u r n e d 
t o h i s u s u a l and customary work. Claimant t e s t i f i e d t h a t , p r i o r t o h i s i n j u r y , 
he was o c c a s i o n a l l y r e q u i r e d t o l i f t w e i g h t s o f a p p r o x i m a t e l y 70 t o 75 pounds. 
A l t h o u g h h i s d o c t o r , i n e f f e c t , r e l e a s e d c l a i m a n t t o heavy work, c l a i m a n t t e s t i ­
f i e d t h a t , because o f h i s back, he would p r o b a b l y n o t be a b l e t o p e r f o r m t h a t 
a s p e c t o f h i s j o b t h a t r e q u i r e d him t o o c c a s i o n a l l y l i f t 75 pounds. 

We c o n c l u d e t h a t c l a i m a n t r e t u r n e d t o m o d i f i e d work, r a t h e r t h a n t o h i s 
u s u a l and customary work. " M o d i f i e d work" means some j o b o t h e r t h a n t h e j o b 
h e l d a t t h e t i m e o f i n j u r y o r t h e j o b h e l d a t t h e t i m e o f i n j u r y w i t h any modi­
f i c a t i o n o f d u t i e s o r t h e c o n d i t i o n s under which t h o s e d u t i e s a r e p e r f o r m e d . 
Former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) . 

Here, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l c a p a c i t y 
t o do heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a medium p h y s i c a l c a p a c i t y . 
See f o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) . See a l s o C. B e r n i c e Chandler, 43 Van N a t t a 899 
(1991) ( A l t h o u g h c l a i m a n t ' s u s u a l and customary work was heavy and she had been 
r e l e a s e d t o r e g u l a r work, c l a i m a n t h e r s e l f found i t necessary t o m o d i f y her 
d u t i e s and was a c t u a l l y p e r f o r m i n g work i n t h e medium c a t e g o r y ) . A c c o r d i n g l y , 
t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 1. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

F i n a l l y , we d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n t h a t t h e R e f e r e e was r e ­
q u i r e d t o a s s i g n an a d a p t a b i l i t y v a l u e based upon t h e c a p a c i t y r e q u i r e d by h i s 
j o b a t t h e t i m e o f h e a r i n g . Claimant had r e t u r n e d t o h i s j o b - a t - i n j u r y and sub­
s e q u e n t l y l e f t work f o r reasons u n r e l a t e d t o h i s compensable i n j u r y . We, t h e r e ­
f o r e , agree w i t h t h e Referee t h a t c l a i m a n t r e t u r n e d t o h i s a t - i n j u r y employment. 
See D a v i d C. A r a b i a , 42 Van N a t t a 1798 (1990). 

We n o t e t h a t , because we have not found t h a t c l a i m a n t r e t u r n e d t o u s u a l 
and customary work, we do n o t address h i s argument r e g a r d i n g t h e v a l i d i t y o f t h e 
a d m i n i s t r a t i v e r u l e s p e r t a i n i n g t o a r e t u r n t o u s u a l and customary work. 

I m p a i r m e n t 

The p a r t i e s do n o t d i s p u t e , and we conc l u d e , t h a t t h e Re f e r e e c o r r e c t l y 
a s s i g n e d an i m p a i r m e n t v a l u e o f 5 p e r c e n t f o r h i s laminectomy w i t h s i n g l e 
d i s c e c t o m y a t t h e L3-4 l e v e l . Former OAR 436-35-350(2). I n a d d i t i o n , i t i s n o t 
d i s p u t e d , and we c o n c l u d e , t h a t c l a i m a n t i s e n t i t l e d t o a v a l u e o f 5 p e r c e n t f o r 
h i s c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s back. Former OAR 436-35-
3 2 0 ( 4 ) . The 5 p e r c e n t v a l u e f o r c l a i m a n t ' s s u r g i c a l p r o c e d u r e i s combined w i t h 
t h e 5 p e r c e n t i m p a i r m e n t v a l u e f o r l i m i t e d r e p e t i t i v e use o f h i s back f o r a 
t o t a l i m p a i r m e n t v a l u e o f 9.75. 

Compu t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m ­
a n t ' s age v a l u e , 1, i s added t o h i s e d u c a t i o n v a l u e , 1, t h e sum i s 2. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1, t h e p r o d u c t i s 2. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e o f 9.75, t h e r e s u l t i s 11.75 
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p e r c e n t u n s cheduled permanent d i s a b i l i t y . That v a l u e i s rounded t o t h e n e x t 
h i g h e r whole p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s ­
a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 12 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d J u l y 3, 1990 i s m o d i f i e d . I n a d d i t i o n t o t h e 
Re f e r e e ' s award and t h e n o t i c e o f c l o s u r e award, c l a i m a n t i s awarded 2 p e r c e n t 
(6.4 d e g r e e s ) , g i v i n g him a t o t a l award t o date o f 12 p e r c e n t (38.4 degrees) un­
sc h e d u l e d permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n . C l a i m a n t ' s a t t o r n e y 
i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , 
p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y by t h e SAIF C o r p o r a t i o n . However, t h e 
t o t a l a t t o r n e y f e e s awarded by th e - R e f e r e e and Board o r d e r s s h a l l n o t exceed 
$3,800. 

A p r i l 19, 1991 C i t e as 43 Van N a t t a 935 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HELEN M. CHASE, Claimant 
WCB Case No. 90-05487 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 

Jerome L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e Hoguet's 
o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f an a g g r a v a t i o n c l a i m f o r c l a i m a n t ' s low 
back c o n d i t i o n ; and (2) assessed an a t t o r n e y f e e f o r u n t i m e l y d e n i a l . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o award tempo­
r a r y t o t a l d i s a b i l i t y compensation. On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n , 
a t t o r n e y f e e s and te m p o r a r y t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e F i n d i n g s o f F a c t " . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

We adopt t h e Referee's "Conclusions and O p i n i o n " w i t h r e g a r d t o t h e aggra­
v a t i o n i s s u e w i t h t h e e x c e p t i o n o f t h e f i n a l p a r a g r a p h o f t h a t s e c t i o n , w h i c h 
addresses i n t e r i m compensation o r temporary t o t a l d i s a b i l i t y compensation. 

Temporary T o t a l D i s a b i l i t y Compensation 

The R eferee concl u d e d t h a t c l a i m a n t was e n t i t l e d t o no i n t e r i m compensa­
t i o n o r t e m p o r a r y t o t a l d i s a b i l i t y compensation because t h e r e was no m e d i c a l 
v e r i f i c a t i o n o f i n a b i l i t y t o work. On r e v i e w , c l a i m a n t contends t h a t m e d i c a l 
v e r i f i c a t i o n o f i n a b i l i t y t o work i s n o t r e q u i r e d . We agree. 

The d u t y t o pay compensation between t h e f i l i n g o f a c l a i m f o r a g g r a v a t i o n 
and i s s u a n c e o f a d e n i a l does n o t a t t a c h u n l e s s o r u n t i l t h e i n s u r e r r e c e i v e s 
m e d i c a l v e r i f i c a t i o n o f t h e i n a b i l i t y t o work. S i l s b v v. SAIF, 39 Or App 555 
( 1 9 7 9 ) . To e s t a b l i s h e n t i t l e m e n t t o temporary d i s a b i l i t y compensation a t hear­
i n g , however, c l a i m a n t may r e l y on l a y evidence o f d i s a b i l i t y . She need n o t 
adduce e x p e r t m e d i c a l e v i d e n c e o f d i s a b i l i t y . See e.g., B o t e f u r v. C i t y o f 
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C r e s w e l l , 84 Or App 627 ( 1 9 8 7 ) . We are persuaded, on t h e r e c o r d as a whole, 
t h a t c l a i m a n t was more d i s a b l e d due t o t h e wor s e n i n g o f her c o n d i t i o n . 

N e v e r t h e l e s s , we a r e n o t persuaded t h a t c l a i m a n t i s e n t i t l e d t o a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y compensation. Claimant i s o n l y e n t i t l e d t o such compensa­
t i o n i f she was i n t h e w o r k f o r c e a t t h e t i m e o f t h e a g g r a v a t i o n . When, as h e r e , 
a w o r k e r i s n o t employed a t t h e t i m e o f t h e wo r s e n i n g , she i s e n t i t l e d t o com­
p e n s a t i o n o n l y i f she i s w i l l i n g t o work and making r e a s o n a b l e e f f o r t s t o o b t a i n 
employment o r she i s w i l l i n g t o work b u t e f f o r t s t o seek work would be f u t i l e . 
Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254 (19 8 9 ) . 

C l a i m a n t has n o t worked s i n c e she q u i t work i n October 1987 f o r reasons 
u n r e l a t e d t o t h e i n j u r y . There i s no evidence t h a t she made any e f f o r t t o f i n d 
work s i n c e t h a t t i m e a l t h o u g h she was concededly capable o f work. Hence, she i s 
e n t i t l e d t o no t e m p o r a r y d i s a b i l i t y compensation on t h e a g g r a v a t i o n c l a i m . 

A t t o r n e y Fee f o r U n t i m e l y D e n i a l 

We adopt t h a t s e c t i o n o f t h e Referee's " O p i n i o n and C o n c l u s i o n s " t i t l e d 
" P e n a l t y and A t t o r n e y Fee f o r L a t e A g g r a v a t i o n D e n i a l . " 

SAIF r e q u e s t e d r e v i e w o f t h e Referee's o r d e r r e g a r d i n g t h e a g g r a v a t i o n 
i s s u e ; we have c o n c l u d e d t h a t c l a i m a n t ' s compensation s h o u l d n o t be d i s a l l o w e d 
o r r e d u c e d . Hence, c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e under ORS 
65 6 . 3 8 2 ( 2 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t 
a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w on t h e a g g r a v a t i o n 
i s s u e i s $400, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c ­
u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e f l e c t e d i n t h e q u a l i t y and 
e x t e n t o f t h e b r i e f ) , t h e m i n i m a l c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 18, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w on t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $400, t o be p a i d by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
S. JENIKA, Claimant 

WCB Case Nos. 88-18083 & 88-16839 
ORDER ON REVIEW 

Fr a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
G a i l M. Gage ( S a i f ) , Defense A t t o r n e y 
Davis & Bos t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Speer and H o w e l l . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r her c u r r e n t s t r e s s c o n d i ­
t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t worked f o r t h e employer as a v o c a t i o n a l c o n s u l t a n t f r o m A p r i l 
1986 t h r o u g h August 1988. Cl a i m a n t ' s d u t i e s i n c l u d e d p r o v i d i n g v o c a t i o n a l reha­
b i l i t a t i o n a s s i s t a n c e t o i n j u r e d w o r k e r s . I n January 1987, a n a t i o n a l v o c a t i o n ­
a l r e h a b i l i t a t i o n c o r p o r a t i o n purchased c l a i m a n t ' s company. F o l l o w i n g t h e t a k e ­
o v e r , c o u n s e l o r s were under i n c r e a s e d p r e s s u r e t o produce work and t o account 
f o r b i l l a b l e h o u r s . A system i n c l u d i n g bonuses and p r o d u c t i v i t y " r e p o r t c a r d s " 
was implemented by t h e new employer. 

From 1987 t h r o u g h summer 1988, t h e employer had a h i g h t u r n o v e r r a t e o f 
b o t h c l e r i c a l s t a f f and v o c a t i o n a l c o u n s e l o r s . D u r i n g t h a t same p e r i o d , t h e 
employer's c a s e l o a d d e c l i n e d . 

I n J u l y 1988, f o l l o w i n g a low b i l l a b l e month by c l a i m a n t ' s d i v i s i o n , her 
s u p e r v i s o r , L a n n i e McGuire, was f i r e d . I n m i d - J u l y , c l a i m a n t began t o e x p e r i ­
ence symptoms o f headaches, a n x i e t y and insomnia. C l a i m a n t a l s o e x p e r i e n c e d 
stomach p r o b l e m s , d i a r r h e a and m i l d w e i g h t l o s s . 

On August 23, 1988, w h i l e i n a meeting a t work, c l a i m a n t s u f f e r e d a 
s e i z u r e . Dr. L a r s e n , M.D., diagnosed a s t r e s s - i n d u c e d g r a n d mal s e i z u r e . F o l -
•lowing t h e s e i z u r e i n c i d e n t , c l a i m a n t was unable t o r e t u r n t o work. She f i l e d a 
c l a i m f o r a n x i e t y and d e p r e s s i o n . 

On September 22, 1988, t h e i n s u r e r d e n i e d c l a i m a n t ' s c l a i m f o r what i t 
c h a r a c t e r i z e d as w o r k - r e l a t e d s t r e s s . 

Over t h e n e x t s e v e r a l months, c l a i m a n t r e c e i v e d t h e r a p y and m e d i c a l t r e a t ­
ment f o r p h y s i c a l and e m o t i o n a l symptoms diagnosed as s t r e s s and a n x i e t y 
r e l a t e d . 

I n a S t i p u l a t i o n and Order o f D i s m i s s a l approved on March 28, 1989, t h e 
i n s u r e r a c c e p t e d c l a i m a n t ' s s e i z u r e i n c i d e n t o f August 23, 1988. C l a i m a n t ' s r e ­
q u e s t f o r h e a r i n g , t o t h e e x t e n t t h a t i t addressed t h e i s u r e r ' s d e n i a l o f t h e 
s e i z u r e , was d i s m i s s e d . The d e n i a l o f c l a i m a n t ' s " s t r e s s c l a i m " remained i n 
e f f e c t , s u b j e c t t o t h e h e a r i n g i n t h i s m a t t e r . 

C l a i m a n t had p r e v i o u s l y sought men t a l h e a l t h c o u n s e l i n g i n March 1985. 
She a g a i n sought t r e a t m e n t from A p r i l t h r o u g h December 1987. 

I n 1988, c l a i m a n t had p h y s i c a l h e a l t h problems i n c l u d i n g a s t r a i n e d l e f t 
knee and a s t i f f neck. She a l s o s u f f e r e d from an ear c o n d i t i o n w h i c h l a t e r 
r e q u i r e d s u r g e r y . 
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ULTIMATE FINDINGS 

C l a i m a n t s u f f e r e d a m e n t a l d i s o r d e r , an a d j u s t m e n t d i s o r d e r w i t h mixed 
e m o t i o n a l f e a t u r e s , a n x i e t y and d e p r e s s i o n , t h e cause o r w o r s e n i n g o f w h i c h 
a r o s e o u t o f and i n t h e course o f her employment. That m e n t a l d i s o r d e r r e q u i r e d 
m e d i c a l t r e a t m e n t and r e s u l t e d i n d i s a b i l i t y . 

Employment c o n d i t i o n s which e x i s t e d i n a r e a l and o b j e c t i v e sense i n c l u d e d 
b i l l i n g p r a c t i c e s , a d i m i n i s h i n g c a s e l o a d , i n c r e a s e d p r e s s u r e s t o produce, h i g h 
s t a f f t u r n o v e r and a r e q u i r e m e n t t h a t v a c a t i o n o r s i c k l e a v e be made up on an 
employee's own t i m e b e f o r e bonus t i m e c o u l d be accrued. C l a i m a n t ' s employment 
c o n d i t i o n s c o n t r i b u t e d i n m a t e r i a l p a r t t o her me n t a l d i s o r d e r . 

The c o n d i t i o n s w h i c h r e s u l t e d i n c l a i m a n t ' s d i s a b l i n g m e n t a l d i s o r d e r were 
n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a t i o n . The c o n d i t i o n s 
were n o t d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s and were 
n o t a s s o c i a t e d w i t h t h e c e s s a t i o n o f employment. 

C l a i m a n t ' s c o n d i t i o n was diagnosed as an ad j u s t m e n t d i s o r d e r by Dr. 
Colbach, p s y c h i a t r i s t . That c o n d i t i o n i s a menta l d i s o r d e r g e n e r a l l y r e c o g n i z e d 
i n t h e p s y c h o l o g i c a l community. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t , because t h e i n s u r e r had a c c e p t e d c l a i m a n t ' s 
s e i z u r e , i t was a l s o r e q u i r e d t o accept t h e cause o f t h e s e i z u r e , i . e . , h er 
" s t r e s s " c o n d i t i o n . The i n s u r e r argues t h a t t h e s e i z u r e was a d i s c r e t e i n c i d e n t 
( i n j u r y ) and i t d i d n o t accept t h e o c c u p a t i o n a l d i s e a s e . We agree w i t h t h e i n ­
s u r e r ' s c o n t e n t i o n s . 

C l a i m a n t s u f f e r e d a s e i z u r e a t work on August 23, 1988. Her t r e a t i n g 
n e u r o l o g i s t , Dr. Sm i t h , n o t e d t h a t c l a i m a n t had n o t been s l e e p i n g w e l l f o r t h r e e 
weeks p r i o r t o t h e s e i z u r e . He r e p o r t e d t h a t c l a i m a n t had r e c e n t l y been under a 
g r e a t d e a l o f s t r e s s a t work. Dr. Smith o p i n e d t h a t t h e e m o t i o n a l s t r e s s c l a i m ­
a n t had been e x p e r i e n c i n g a t work w i t h t h e a t t e n d a n t s l e e p i m p a i r m e n t p l a y e d a 
s i g n i f i c a n t p r e c i p i t a t i n g r o l e i n t h e o c c u r r e n c e o f t h e s e i z u r e . 

On November 3, 1988, Dr. Colbach, M.D., examined c l a i m a n t f o r t h e . i n s u r e r 
and d i a g n o s e d a d j u s t m e n t d i s o r d e r w i t h mixed e m o t i o n a l f e a t u r e s , a n x i e t y and 
d e p r e s s i o n . He r e p o r t e d t h a t " q u i t e a b i t " was exp e c t e d o f c l a i m a n t i n h e r j o b , 
and because she c o u l d n o t handle t h i n g s , she " d i d b r e a k down e m o t i o n a l l y t o some 
e x t e n t . " Dr. Colbach r e p o r t e d t h a t c l a i m a n t ' s p h y s i c a l problems i n c l u d e d h er 
e p i l e p t i c s e i z u r e , b u t he d e f e r r e d t o Dr. Smith on t h e i s s u e o f whether t h e 
s e i z u r e was r e l a t e d t o s t r e s s a t work. 

I n December 1988, Dr. Smith r e p o r t e d t h a t t h e e x a c t e t i o l o g y o f t h e 
s e i z u r e had n o t y e t been d e f i n e d . He s t a t e d t h a t a n e g a t i v e MRI r u l e d o u t 
s t r u c t u r a l a b n o r m a l i t i e s and he d i s c o u n t e d t h e e f f e c t s o f a 1980 c o n c u s s i o n . He 
b e l i e v e d t h a t , a l t h o u g h t h e e x a c t cause o f t h e s e i z u r e had n o t been d e f i n e d , 
w o r k - r e l a t e d s t r e s s p l a y e d a major c o n t r i b u t i n g r o l e i n c a u s i n g t h e s e i z u r e t o 
o c c u r when i t d i d . He a l s o r e p o r t e d t h a t e m o t i o n a l s t r e s s and s l e e p d e p r i v a t i o n 
were b o t h r e c o g n i z e d as t r i g g e r s f o r s e i z u r e a c t i v i t y . 

On December 14, 1988, Dr. Larsen, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , agreed 
t h a t work e v e n t s o c c u r r i n g subsequent t o A p r i l 1, 1987 and up t o t h e p r e s e n t , 
were t h e m a j o r c o n t r i b u t i n g cause o f her s t r e s s . He a l s o o p i n e d t h a t o n - t h e - j o b 
work e v e n t s o c c u r r i n g a f t e r A p r i l 1, 1987, c o n t r i b u t e d d i r e c t l y t o c l a i m a n t ' s 
s e i z u r e . 
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I n G e o r g i a - P a c i f i c v. Piwowar, 305 Or 494 ( 1 9 8 8 ) , t h e Co u r t s t a t e d t h a t 
t h e q u e s t i o n was whether acceptance o f a c l a i m f o r a c o n d i t i o n i n c l u d e d accep­
t a n c e o f t h e c o m p e n s a b i l i t y o f t h e d i s e a s e c a u s i n g t h a t c o n d i t i o n . The Court 
h e l d t h a t , because t h e i n s u r e r accepted a c l a i m f o r a sore back (a symptom), i t 
c o u l d n o t deny t h e u n d e r l y i n g d i s e a s e o f s p o n d y l i t i s ( t h e cause o f t h e symptom), 
w h i c h was n o t a s e p a r a t e c o n d i t i o n . Piwowar, supra. See a l s o SAIF v. Abbot, 
103 Or App 49 ( 1 9 9 0 ) . 

Here, t h e m e d i c a l o p i n i o n s do n o t s t a t e t h a t t h e m e n t a l d i s o r d e r i s i n s e p ­
a r a b l e f r o m t h e s e i z u r e . Nor does t h e evidence e s t a b l i s h t h a t c l a i m a n t ' s s e i z ­
u r e was a symptom o f a "mental d i s o r d e r " r a t h e r t h a n a d i r e c t consequence o f j o b 
s t r e s s . We, t h e r e f o r e , d e c l i n e t o a p p l y t h e a n a l y s i s s e t f o r t h i n Piwowar. I n 
a d d i t i o n , t h e Court has h e l d t h a t i f an i n s u r e r s p e c i f i c a l l y a c c e p t s i n w r i t i n g 
o n l y one o f s e v e r a l c o n d i t i o n s o r i n j u r i e s encompassed by a s i n g l e c l a i m , t h e 
i n s u r e r has n o t " s p e c i f i c a l l y " o r " o f f i c i a l l y " a ccepted t h e o t h e r c o n d i t i o n s 
a l l e g e d l y r e l a t e d t o t h e accepted p a r t o f t h e c l a i m . Johnson v. S p e c t r a P h y s i c s , 
303 Or 49 ( 1 9 8 7 ) . 

Here, i n a S t i p u l a t i o n and Order o f D i s m i s s a l approved on March 28, 1989, 
t h e i n s u r e r a c c e p t e d c l a i m a n t ' s August 23, 1988 s e i z u r e i n c i d e n t . However, t h e 
s t i p u l a t i o n r e c i t e d t h a t i t " r e s o l v e d o n l y t h e i s s u e o f c l a i m a n t ' s s e i z u r e i n c i ­
d e n t " and t h e "September 28, 1988 d e n i a l o f c l a i m a n t ' s s t r e s s c l a i m remains i n 
f u l l f o r c e and e f f e c t . " Under t h e c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e i n s u r e r 
d i d n o t a c c e p t c l a i m a n t ' s s t r e s s c o n d i t i o n a t t h e same t i m e i t a c c e p t e d her 
s e i z u r e i n c i d e n t . 

Because t h e Referee concluded t h a t t h e i n s u r e r had a c c e p t e d c l a i m a n t ' s 
c l a i m f o r her m e n t a l d i s o r d e r , he d i d n o t c o n s i d e r t h e m e r i t s o f h e r c l a i m f o r a 
m e n t a l d i s o r d e r . However, as t h e d e n i a l o f t h e p s y c h o l o g i c a l c o n d i t i o n was be­
f o r e t h e Re f e r e e and t h e r e c o r d was f u l l y developed, we c o n s i d e r t h e m e r i t s o f 
t h e c l a i m . 

C o m p e n s a b i l i t y under ORS 656.802 

The d a t e o f " i n j u r y " f o r purposes o f d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f an 
o c c u p a t i o n a l d i s e a s e i s t h e d a t e upon which t h e c l a i m a n t was l a s t exposed t o t h e 
employment c o n d i t i o n s t h a t caused t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, 
146-48, r e v den 301 Or 240 (19 8 6 ) . Here, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r h er c u r r e n t p s y c h o l o g i c a l c o n d i t i o n a l l e g e s exposure t o p o t e n t i a l l y c a u s a l 
employment c o n d i t i o n s o c c u r r i n g a f t e r January 1, 1988. A c c o r d i n g l y , t h e occupa­
t i o n a l d i s e a s e law w h i c h became e f f e c t i v e January 1, 1988, i s a p p l i c a b l e . See 
Johnson, supra a t 146-48; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

ORS 656.802 p r o v i d e s , i n p a r t , t h a t an o c c u p a t i o n a l d i s e a s e a r i s i n g o u t o f 
and i n t h e course o f employment which r e q u i r e s m e d i c a l s e r v i c e s w i l l n o t be com­
p e n s a b l e : 

" ( 2 ) ( a ) Unless t h e employment c o n d i t i o n s p r o d u c i n g 
t h e m e n t a l d i s o r d e r e x i s t i n a r e a l and o b j e c t i v e 
sense. 

(b) Unless t h e employment c o n d i t i o n s p r o d u c i n g 
t h e m e n t a l d i s o r d e r a r e c o n d i t i o n s o t h e r t h a n con­
d i t i o n s g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a ­
t i o n o r r e a s o n a b l e d i s c i p l i n a r y / c o r r e c t i v e o r j o b 
performance e v a l u a t i o n a c t i o n s by t h e employer, o r 
c e s s a t i o n o f employment. 
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" ( c ) Unless t h e r e i s a d i a g n o s i s o f a m e n t a l o r 
e m o t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n 
t h e m e d i c a l o r p s y c h o l o g i c a l community. 

" (d) Unless t h e r e i s c l e a r and c o n v i n c i n g e v i ­
dence t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n 
t h e c o u r s e o f employment." 

I n t h e p r e s e n t case, t h e r e c o r d shows t h a t t h e employment c o n d i t i o n s w h i c h 
caused c l a i m a n t ' s m e n t a l d i s o r d e r e x i s t e d i n a r e a l and o b j e c t i v e sense. Ms. 
R o s e n t h a l l , M.S.W., r e p o r t e d t h a t one o f t h e major sources o f c l a i m a n t ' s s t r e s s 
and p h y s i c a l symptoms was t h e p r e s s u r e she f e l t from her j o b . Dr. Smit h n o t e d 
t h a t c l a i m a n t had been under i n c r e a s i n g p r e s s u r e from her s u p e r v i s o r t o i n c r e a s e 
h e r p e r f o r m a n c e . Dr. La r s e n r e p o r t e d t h a t work ev e n t s o c c u r r i n g subsequent t o 
A p r i l 1, 1987 were t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s s t r e s s . 

Dr.-Colbach, M.D., pe r f o r m e d a p s y c h i a t r i c e v a l u a t i o n o f c l a i m a n t f o r . t h e 
i n s u r e r . F o l l o w i n g t h e e v a l u a t i o n , he r e p o r t e d t h a t c l a i m a n t w a s ' o r i e n t e d and 
her memory was i n t a c t . Dr. Colbach a l s o found t h a t c l a i m a n t ' s t h o u g h t p r o c e s s e s 
were w e l l o r g a n i z e d and t h e r e was no evidence o f any k i n d o f h a l l u c i n a t i o n s o r 
d e l u s i o n s . He n o t e d t h a t " q u i t e a b i t was expected o f c l a i m a n t i n her most r e ­
c e n t j o b . " Dr. Colbach concl u d e d t h a t c l a i m a n t ' s j o b was a major c o n t r i b u t i n g 
f a c t o r t o h e r c u r r e n t breakdown. 

C l a i m a n t and her co-workers t e s t i f i e d t h a t , f o l l o w i n g a change o f s u p e r v i ­
s o r s and a d o p t i o n o f a new p o l i c y i n r e g a r d t o b i l l i n g p r o c e d u r e s , t h e y had been 
under i n c r e a s e d p r e s s u r e t o produce work. Employees who t o o k v a c a t i o n o r s i c k 
l e a v e were r e q u i r e d t o make up t i m e i n o r d e r t o m a i n t a i n p r o d u c t i o n and b e f o r e 
t h e y c o u l d a c c r u e bonus t i m e . Employees were s u b j e c t t o c a s e l o a d r e d u c t i o n s b u t 
were n o n e t h e l e s s e x p e c t e d t o meet an 80 p e r c e n t p r o d u c t i v i t y r a t e ( i . e . , t o b i l l 
80 p e r c e n t o f t h e i r work t i m e t o a c l i e n t ) . 

C l a i m a n t r e p o r t e d t o Dr. Colbach t h a t she found i t d i f f i c u l t t o engage i n 
t h e " c r e a t i v e b i l l i n g " w h i c h t o o k p l a c e a t work, which meant t h a t more t h a n one 
i n s u r e r was b i l l e d f o r t h e same p i e c e o f t i m e . C l a i m a n t was r e q u i r e d t o work 
more and she was h a v i n g d i f f i c u l t y s l e e p i n g because o f t h e p r e s s u r e a t work. We 
c o n c l u d e t h a t c l a i m a n t ' s t e s t i m o n y , t h e t e s t i m o n y o f o t h e r employees and t h e r e ­
p o r t o f Dr. Colbach e s t a b l i s h t h a t t h e c o n d i t i o n s w h i c h c l a i m a n t c o m p l a i n e d o f 
d i d e x i s t i n a r e a l and o b j e c t i v e sense. 

I n t h e p r e s e n t case, c l a i m a n t ' s mental d i s o r d e r i s one g e n e r a l l y r e c o g n i z ­
ed i n t h e m e d i c a l o r p s y c h o l o g i c a l community. I n 1987, Ms. R o s e n t h a l l , MSW, 
di a g n o s e d c l a i m a n t ' s c o n d i t i o n as an a n x i e t y d i s o r d e r DSM I I I 300.02. I n Octo­
ber 1988, Dr. L a r s e n , M.D., examined c l a i m a n t and diagnosed severe a c u t e s t r e s s 
r e a c t i o n (DSM 308.30) accompanied by a s t r e s s - i n d u c e d grand mal s e i z u r e (DSM 
316.00). I n November 1988, Dr. Colbach, M.D., examined c l a i m a n t and d i a g n o s e d 
a d j u s t m e n t d i s o r d e r w i t h mixed e m o t i o n a l f e a t u r e s , a n x i e t y and d e p r e s s i o n . 

I n a r r i v i n g a t h i s o p i n i o n , Dr. Colbach p e r f o r m e d a p s y c h i a t r i c e v a l u a t i o n 
o f c l a i m a n t , r e v i e w e d t h e m e d i c a l r e p o r t s s u p p l i e d by t h e i n s u r e r and t o o k 
c l a i m a n t ' s h i s t o r y . We a r e persuaded by Dr. Colbach's complete and w e l l -
r easoned o p i n i o n . Based upon Dr. Colbach's d i a g n o s i s , we c o n c l u d e t h a t c l a i m ­
a n t ' s m e n t a l d i s o r d e r i s one g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r psycho­
l o g i c a l community. 

I n t h e p r e s e n t case, c l a i m a n t has shown by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t h e r m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f employment. Dr. 
Colbach r e p o r t e d t h a t c l a i m a n t ' s j o b was a major c o n t r i b u t i n g f a c t o r t o her c u r ­
r e n t breakdown. Dr. La r s e n r e p o r t e d t h a t work e v e n t s o c c u r r i n g subsequent t o 


