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I n t h e M a t t e r o f t h e Compensation o f 
HOMAR S. LOPEZ, Claimant 
WCB Case No. Cl-00150 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
B o t t i n i , e t a l . , C l aimant A t t o r n e y s 

Gregory P. Lynch, A t t o r n e y 
Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and Westerband. 

On June 20, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n agree
ment i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d e r a 
t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u t u r e 
w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compensable 
i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 438-15-052 p r o v i d e s t h a t , when a c l a i m d i s p o s i t i o n agreement i s ap
p r o v e d , an a t t o r n e y f e e may be approved by t h e Board i n an amount up t o 2 5 p e r 
c e n t o f t h e f i r s t $12,500 o f t h e agreement proceeds p l u s 10 p e r c e n t o f t h e r e 
m a i n i n g p roceeds. Under e x t r a o r d i n a r y c i r c u m s t a n c e s , a f e e may be approved i n 
excess o f t h o s e s t r i c t u r e s . I d . 

Here, t h e agreement p r o v i d e s f o r c o n s i d e r a t i o n i n t h e amount o f $25,000, 
o u t o f w h i c h c l a i m a n t ' s a t t o r n e y i s t o r e c e i v e $5,000 as her a t t o r n e y f e e . By 
our c a l c u l a t i o n , t h e proposed a t t o r n e y f e e exceeds t h e s t r i c t u r e s o f OAR 438-15-
052 by $625. Moreover, t h e agreement does not i n d i c a t e any e x t r a o r d i n a r y 
c i r c u m s t a n c e s t o j u s t i f y t h e e x c e s s i v e f e e . 

A d d i t i o n a l l y , t h e agreement r e c i t e s t h a t c l a i m a n t was p r o v i d e d t h e sepa
r a t e n o t i c e r e q u i r e d by OAR 436-60-145(3) and t h a t t h e n o t i c e i s a t t a c h e d t o t h e 
agreement and i n c o r p o r a t e d by r e f e r e n c e as Appendix A. However, t h e s e p a r a t e 
n o t i c e r e q u i r e m e n t i s i n OAR 436-60-145(2), n o t ( 3 ) . Moreover, Appendix A does 
n o t i n c l u d e t h e n o t i c e e n c l o s u r e p r e s c r i b e d by t h e D i r e c t o r p u r s u a n t t o OAR 436-
60-145(2) . 

F i n a l l y , t h e agreement does not i n c l u d e o r i g i n a l s i g n a t u r e s by t h e p a r 
t i e s . For t h e s e reasons, we f i n d t h e proposed d i s p o s i t i o n i s u n r e a s o n a b l e as a 
m a t t e r o f law. See OAR 438-09-020(2). A c c o r d i n g l y , we d e c l i n e t o approve t h e 
agreement and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID D. BUCHANAN, Claimant 

WCB Case No. 89-06843 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Popick & M e r k e l , Claimant A t t o r n e y s 
Schwabe, e t a l ; , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and Westerband. 

On May 10, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n a g r e e 
ment i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d e r a 
t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u t u r e 
w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compensable i n 
j u r y . The proposed agreement p u r p o r t e d t o j u s t i f y a t t o r n e y f e e s w h i c h exceeded 
t h e s t r i c t u r e s o f OAR 438-15-052 w i t h an e x p l a n a t i o n o f e x t r a o r d i n a r y c i r c u m 
s t a n c e s s u r r o u n d i n g t h e c l a i m . Because t h e e x t r a o r d i n a r y c i r c u m s t a n c e s r a i s e d 
by t h e p a r t i e s t o j u s t i f y l a r g e r a t t o r n e y f e e s were n o t d i r e c t l y r e l a t e d t o t h e 
o b t a i n i n g or. f o r m u l a t i o n o f t h e proposed c l a i m d i s p o s i t i o n agreement, on May 20, 
1991, we s e t a s i d e t h e proposed d i s p o s i t i o n . 

When a c l a i m d i s p o s i t i o n agreement i s approved under t h e p r o v i s i o n s o f ORS 
656.236 and OAR 438-09-020, an a t t o r n e y f e e may be approved by t h e Board i n an 
amount up t o 25 p e r c e n t o f t h e f i r s t $12,500 o f t h e agreement proceeds p l u s 10 
p e r c e n t o f any amount o f t h e proceeds i n excess o f $12,500. Under e x t r a o r d i n a r y 
c i r c u m s t a n c e s , a f e e may be approved i n excess o f 25 p e r c e n t o f t h e p r o c e e d s . 
See OAR 438-15-052; R o l l i e C l a r k , 43 Van N a t t a 194 ( 1 9 9 1 ) . 

On June 5, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' r e v i s e d c l a i m d i s p o s i t i o n 
agreement r e g a r d i n g t h i s m a t t e r . As i n t h e o r i g i n a l agreement, t h e a t t o r n e y 
f e e s exceed t h e amount a l l o w e d under OAR 438-15-052. The r e v i s e d agreement p r o 
v i d e s t h a t i n c o n s i d e r a t i o n f o r t h e agreement t h e i n s u r e r w i l l pay c l a i m a n t and 
h i s a t t o r n e y t h e t o t a l sum o f $8,300. The agreement f u r t h e r s p e c i f i e s t h a t 
" C l a i m a n t w i l l a c c o r d i n g l y r e c e i v e $5,100 from t h e C l a i m D i s p o s i t i o n , and c l a i m 
a n t ' s a t t o r n e y w i l l r e c e i v e a f e e o f $1,700 from t h e c l a i m d i s p o s i t i o n , and a 
s e p a r a t e c a r r i e r p a i d f e e o f $1,500..." (See CDA page 3, l i n e s 2 0 - 2 3 ) . The 
agreement i n d i c a t e s t h a t t h e f e e i s j u s t i f i e d by c o u n s e l ' s s e r v i c e s i n p u r s u i n g 
and e s t a b l i s h i n g c l a i m a n t ' s r i g h t t o compensation, o b t a i n i n g b e n e f i t s t o be p a i d 
i n t h i s c l a i m d i s p o s i t i o n and o t h e r b e n e f i t s under t h e Workers' Compensation 
law, and by c o u n s e l ' s e x p e n d i t u r e i n excess o f t h i r t y f i v e hours i n a t t e m p t i n g 
t o e s t a b l i s h c l a i m a n t ' s r i g h t t o compensation which c u r r e n t l y remains p e n d i n g 
b e f o r e t h e Oregon C o u r t o f Appeals and t h e Workers' Compensation Board. 

However, t h e r e v i s e d c l a i m d i s p o s i t i o n agreement does n o t a ddress t h e con
c e r n s r a i s e d i n our May 20, 1991 Order. The e x t r a o r d i n a r y c i r c u m s t a n c e s r a i s e d 
by t h e p a r t i e s t o j u s t i f y a l a r g e r a t t o r n e y f e e a r e n o t d i r e c t l y r e l a t e d t o t h e 
o b t a i n i n g o r f o r m u l a t i o n o f t h e proposed c l a i m d i s p o s i t i o n agreement. The p r o 
posed c l a i m d i s p o s i t i o n agreement i s a se p a r a t e and d i s t i n c t agreement as com
p a r e d t o t h e p r i o r Board and Court o f Appeals p r o c e e d i n g s . F u r t h e r , t h e c i r c u m 
s t a n c e s c i t e d as e x t r a o r d i n a r y i n t h i s case were l a r g e l y l e g a l s e r v i c e s f o r ob
t a i n i n g b e n e f i t s w h i c h a r e b e i n g r e l e a s e d by t h i s agreement. C o n s e q u e n t l y , t h e 
Board f i n d s t h a t e x t r a o r d i n a r y c i r c u m s t a n c e s do n o t e x i s t t o j u s t i f y a f e e 
g r e a t e r t h a n p r o v i d e d under normal c i r c u m s t a n c e s . The agreement i s , t h e r e f o r e , 
u n r e a s o n a b l e as a m a t t e r o f law and s e t a s i d e . See ORS 65 6 . 2 3 6 ( 2 ) ; L o u i s R. 
Anaya, 42 Van N a t t a 1843, 1844 (19 9 0 ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by sub m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 
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F o l l o w i n g o u r s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T I S SO ORDERED. 

J u l y 10, 1991 C i t e as 43 Van N a t t a 1617 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DONNA J . ENGLAND, Claimant 

WCB Case No. 90-02863 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
C h a r l e s J. Cheek ( S a i f ) , Defense Attorney-

Reviewed by Board Members C r i d e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r w h i c h a f f i r m e d a D e t e r m i 
n a t i o n Order award o f 9 p e r c e n t (28.8 degrees) unscheduled permanent d i s a b i l i t y 
f o r a neck i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s 
a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t . " 

CONCLUSION AND REASONS 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

Because c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e J u l y 1, 1990, we a p p l y 
t h e w o r k e r s ' compensation law i n e x i s t e n c e p r i o r t o i t s amendment by t h e L e g i s 
l a t u r e on May 7, 1990. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2, Sec. 5 4 ( 3 ) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e " s t a n d a r d s " f o r t h e 
e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010. 

C i t i n g t o fo r m e r OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) , 4 3 6 - 3 5 - 3 0 0 ( 2 ) ( a ) and 436-35-
3 1 0 ( 2 ) ( a ) , t h e Referee d i d n o t r a t e c l a i m a n t ' s age, e d u c a t i o n o r a d a p t a b i l i t y i n 
d e t e r m i n i n g her unscheduled permanent d i s a b i l i t y . C l a i m a n t c h a l l e n g e s t h e 
v a l i d i t y o f t h o s e r u l e s , a r g u i n g t h a t t h e y a r e o u t s i d e t h e D i r e c t o r ' s d e l e g a t e d 
a u t h o r i t y and c o n t r a r y t o former ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) , w h i c h a u t h o r i z e s t h e 
D i r e c t o r t o adopt " s t a n d a r d s f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s " and p r o v i d e s : 

"The c r i t e r i a f o r e v a l u a t i o n o f d i s a b i l i t i e s under ORS 
656.214(5) s h a l l be permanent impairment due t o t h e 
i n d u s t r i a l i n j u r y as m o d i f i e d by t h e f a c t o r s o f age, 
e d u c a t i o n and a d a p t a b i l i t y t o p e r f o r m a g i v e n j o b . The 
t e r m ' e d u c a t i o n ' s h a l l i n c l u d e t h e development o f an 
o b j e c t i v e s t a n d a r d f o r e v a l u a t i n g a wor k e r ' s s k i l l s , 
t r a i n i n g and f o r m a l e d u c a t i o n . " 

We d e c l i n e t o d e c l a r e t h e r u l e s i n v a l i d . I n t h i s r e g a r d , f o r m e r ORS 
656.295(5) charges t h e Board, i n p a r t , as f o l l o w s : 
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"The b o a r d s h a l l a p p l y t o t h e r e v i e w o f t h e c l a i m 
such s t a n d a r d s f o r t h e e v a l u a t i o n o f d i s a b i l i t y as 
may be adopted by t h e d i r e c t o r p u r s u a n t t o ORS 
656.726." (Emphasis s u p p l i e d ) . 

A l t h o u g h f o r m e r ORS 656.295(5) r e q u i r e s t h a t we a p p l y t h e a d m i n i s t r a t i v e 
r u l e s i n t h e r a t i n g o f permanent d i s a b i l i t y , i t f u r t h e r p r o v i d e s : 

" N o t h i n g i n t h i s s e c t i o n s h a l l be c o n s t r u e d t o p r e 
v e n t o r l i m i t t h e r i g h t o f a worker, i n s u r e r o r 
s e l f - i n s u r e d employer t o p r e s e n t evidence t o e s t a b 
l i s h by c l e a r and c o n v i n c i n g evidence t h a t t h e de
gree o f permanent d i s a b i l i t y s u f f e r e d by t h e c l a i m 
a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d 
by t h e s t a n d a r d s adopted by t h e d i r e c t o r under ORS 
656.726." 

I f we were t o con c l u d e t h a t i t i s h i g h l y p r o b a b l e t h a t c l a i m a n t ' s perma
nent d i s a b i l i t y r e s u l t i n g from her compensable neck i n j u r y i s g r e a t e r t h a n t h a t 
i n d i c a t e d by a p p l i c a t i o n o f t h e " s t a n d a r d s , " t h e n , r a t h e r t h a n d e c l a r i n g t h e 
r u l e s i n v a l i d , we would i n c r e a s e her award p u r s u a n t t o our a u t h o r i t y under f o r 
mer ORS 6 5 6 . 2 9 5 ( 5 ) . Henry L. Sz w e b l i k , 42 Van N a t t a 1847 ( 1 9 9 0 ) . However, we 
ar e n o t persuaded on t h i s r e c o r d t h a t c l a i m a n t s u f f e r s g r e a t e r d i s a b i l i t y t h a n 
t h a t i n d i c a t e d by t h e " s t a n d a r d s . " 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 30, 1990 i s a f f i r m e d . 

J u l y 1 1 , 1991 C i t e as 43 Van N a t t a 1618 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JEANETTE M. ROUSE, Claimant 

WCB Case No. 90-14563 
ORDER ON RECONSIDERATION 

Royce, Swanson & Thomas, Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

On June 19, 1991, we abated our May 24, 1991 Order on Review t h a t a f f i r m e d 
a R e f e r e e ' s o r d e r t h a t : (1) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y 
award f o r t h e r i g h t arm fro m 5 p e r c e n t (9.6 degrees) t o 17 p e r c e n t (32.64 
d e g r e e s ) ; and (2) d i r e c t e d t h e employer t o pay c l a i m a n t ' s i n c r e a s e d s c h e d u l e d 
permanent d i s a b i l i t y award a t t h e r a t e o f $305 per degree. T h i s a c t i o n was 
t a k e n t o c o n s i d e r t h e p a r t i e s ' s t i p u l a t i o n which p r o v i d e s t h a t c l a i m a n t ' s i n 
c r e a s e d s c h e d u l e d permanent d i s a b i l i t y award w i l l be p a i d a t a r a t e o f $145 p e r 
degree u n l e s s and u n t i l t h e " a p p l i c a b l e r a t e " i s s u e i s " ' f i n a l l y d e t e r m i n e d ' by 
t h e f i r s t Oregon Supreme Court case r e s o l v i n g t h e i s s u e o r by t h e f i r s t C o u r t o f 
Appeals d e c i s i o n f o l l o w e d by a Supreme Court d e n i a l o f a w r i t o f r e v i e w . " S t a t 
i n g t h a t t h i s s t i p u l a t i o n w i l l a v o i d n e e d l e s s l y r e p e t i t i o u s and j u d i c i a l l y un
economic a p p e a l s , t h e p a r t i e s seek a p p r o v a l o f t h e i r agreement. 

We r e c o g n i z e t h e p a r t i e s ' d e s i r e t o r e s o l v e t h e i r d i s p u t e i n a manner t h a t 
w i l l e l i m i n a t e t h e need f o r a f u r t h e r a p p e a l , as w e l l as p o t e n t i a l l y r e d u c e t h e 
f i n a n c i a l and i n t e l l e c t u a l burden on t h e p a r t i e s and t h e a p p e l l a t e forums. How
e v e r , we c o n s i d e r t h e agreement t o be c o n t r a r y t o law f o r s e v e r a l r e a s o n s . 

Were we t o accede t o t h e p a r t i e s ' r e q u e s t , we would be a p p r o v i n g a 
" c o n d i t i o n a l " s t i p u l a t i o n t h a t e f f e c t i v e l y p l a c e s t h e d i s p u t e i n a s t a t e o f 
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"suspended a n i m a t i o n " f o r an i n d e t e r m i n a t e p e r i o d . Such a r e s u l t w o u l d n o t be 
i n accordance w i t h t h e d e s i g n o f our l e g a l system, w h i c h p r o v i d e s f o r f i n a l i t y 
i n t h e d e c i s i o n making p r o c e s s . That i s , once p a r t i e s t o a d i s p u t e have ex
pended t h e i r a ppeals o r have chosen n o t t o pursue f u r t h e r a d m i n i s t r a t i v e o r 
j u d i c i a l r e v i e w , t h e r e s o l u t i o n o f t h e i r d i s p u t e i s f i n a l and n o t s u b j e c t t o 
m o d i f i c a t i o n by a subsequent e v e n t . 

I n c o n c l u s i o n , we d e c l i n e t o approve t h e proposed s t i p u l a t i o n . A c c o r d 
i n g l y , o u r p r i o r o r d e r s a r e w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented 
h e r e i n , we adhere t o and r e p u b l i s h our May 24, 1991 o r d e r . The p a r t i e s ' r i g h t s 
o f a p p e a l s h a l l b e g i n f r o m t h e dat e o f t h i s o r d e r . 

I T I S SO ORDERED. 

J u l y 12, 1991 C i t e as 43 Van N a t t a 1619 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD P. BRADLEY, Claimant 

Own M o t i o n No. 88-0419M 
OWN MOTION ORDER REVIEWING CARRIER CLOSURE 

Cl a i m a n t r e q u e s t s r e v i e w o f t h e s e l f - i n s u r e d employer's October 4, 1989, 
N o t i c e o f C l o s u r e w h i c h c l o s e d h i s c l a i m w i t h an award o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s f r o m March 13, 1989, t h r o u g h June 15, 1989. The employer d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f August 15, 1989. C l a i m a n t contends t h a t 
c l a i m c l o s u r e i s premature and t h a t , i n any e v e n t , he i s e n t i t l e d t o a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d from A p r i l 30 t h r o u g h December 3 1 , 
1988. C l a i m a n t a l s o r e q u e s t s a p e n a l t y f o r t h e employer's a l l e g e d l y unreason
a b l e r e f u s a l t o pay compensation. On March 27, 1991, t h e Board r e f e r r e d t h e 
i s s u e t o t h e He a r i n g s D i v i s i o n f o r a f a c t - f i n d i n g h e a r i n g and a recommendation. 

By Own M o t i o n Recommendation dat e d June 7, 1991, Referee M i l l s recommends 
t h a t t h e employer be d i r e c t e d t o pay c l a i m a n t , f o r t h e p e r i o d f r o m A p r i l 30, 
1988, t h r o u g h December 3 1 , 1988, temporary p a r t i a l d i s a b i l i t y b e n e f i t s i n t h e 
amount o f 24 p e r c e n t o f c l a i m a n t ' s weekly r a t e o f te m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s . We agree w i t h t h e Referee's recommendation, w i t h t h e f o l l o w i n g excep
t i o n . Because c l a i m a n t was t e m p o r a r i l y t o t a l l y d i s a b l e d f r o m work f o r t h e 
p e r i o d f r o m A p r i l 30 u n t i l May 15, 1988, he i s e n t i t l e d t o t h e f u l l w eekly r a t e 
o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h a t two-week p e r i o d . C o n t r a r y t o 
Refe r e e M i l l s ' Recommendation, we f i n d n o t h i n g i n t h e r e c o r d e s t a b l i s h i n g t h a t 
any b e n e f i t s have been p a i d f o r t h i s p e r i o d . From May 15 t h r o u g h December 3 1 , 
1988, however, c l a i m a n t i s e n t i t l e d t o r e c e i v e t e m p o r a r y p a r t i a l d i s a b i l i t y ben
e f i t s i n t h e amount o f 24 p e r c e n t o f t h e weekly r a t e o f t e m p o r a r y t o t a l d i s a b i l 
i t y b e n e f i t s . The employer's N o t i c e o f Cl o s u r e i s m o d i f i e d a c c o r d i n g l y . 

By l e t t e r d a t e d August 15, 1989, Dr. G r i s e w r o t e t h a t he assumes c l a i m a n t 
i s m e d i c a l l y s t a t i o n a r y . There i s no evidence t o t h e c o n t r a r y . T h e r e f o r e , we 
f i n d t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on August 15, 1989. A c c o r d i n g l y , 
t h e c l a i m was n o t p r e m a t u r e l y c l o s e d . As m o d i f i e d above, t h e employer's N o t i c e 
o f C l o s u r e i s a f f i r m e d . 

On t h e p e n a l t y i s s u e , we f i n d t h e employer d i d n o t have l e g i t i m a t e doubt 
o f i t s l i a b i l i t y f o r t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d f r o m 
A p r i l 30, 1988, t o May 15, 1988, when c l a i m a n t was t o t a l l y d i s a b l e d due t o hos
p i t a l i z a t i o n r e l a t i n g t o t h e compensable i n j u r y . The employer's r e f u s a l t o pay 
t h o s e b e n e f i t s amounted t o an unreasonable r e f u s a l t o pay compensation. See 
P e t e r s o n v. SAIF, 78 Or App 167, 172, r e v den 301 Or 193 ( 1 9 8 6 ) . A c c o r d i n g l y , 
t h e employer i s assessed a p e n a l t y e q u a l t o 25 p e r c e n t o f t h o s e amounts o f 
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t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s due and owing from A p r i l 30, 1988, t o May 
15, 1988. See ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . 

On t h e o t h e r hand, we f i n d t h e employer had l e g i t i m a t e doubt o f i t s l i a 
b i l i t y f o r t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s p a y a b l e f r o m May 15 t h r o u g h 
December 3 1 , 1988. Because c l a i m a n t r e t u r n e d t o work as a s o l e p r o p r i e t o r on 
May 15, 1988, t h e employer was u n c e r t a i n as t o how c l a i m a n t ' s wages s h o u l d be 
c a l c u l a t e d i n o r d e r t o d e t e r m i n e t h e p r o p e r r a t e o f t e m p o r a r y p a r t i a l d i s a b i l i t y 
b e n e f i t s . We fo u n d no s t a t u t e , r u l e o r case whi c h p r e s c r i b e s t h e p r o p e r c a l c u 
l a t i o n o f b e n e f i t s under t h e s e c i r c u m s t a n c e s . T h e r e f o r e , t h e employer's u n c e r 
t a i n t y was r e a s o n a b l e and does n o t w a r r a n t assessment o f a p e n a l t y . 

I T IS SO ORDERED. 

J u l y 12, 1991 C i t e as 43 Van N a t t a 1620 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BARBARA J . CLAXTON, Claimant 

WCB Case No. 89-23495 
ORDER OF ABATEMENT 

Douglas L. Minson, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f our June 12, 1991 Order on Review. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above-noted 
Board o r d e r i s ab a t e d and w i t h d r a w n . Claimant i s r e q u e s t e d t o f i l e a response 
t o t h e m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n under 
advisement. 

I T I S SO ORDERED. 

J u l y 15, 1991 C i t e as 43 Van N a t t a 1620 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LYMAN K. HAMPTON, Claimant 

WCB Case No. Cl-01091 
ORDER DENYING RECONSIDERATION 

Emmons, e t a l . , Claimant A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

By o r d e r d a t e d June 28, 1991, t h e Board d i s a p p r o v e d t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement because t h e agreement d i d n o t p r o v i d e t h e p r e s e n t d i s c o u n t 
v a l u e o f t h e proposed s t r u c t u r e d s e t t l e m e n t . The Board reasoned t h a t , w i t h o u t 
t h e p r e s e n t d i s c o u n t v a l u e , i t c o u l d n o t d e t e r m i n e whether t h e propose d a t t o r n e y 
f e e i s w i t h i n t h e s t r i c t u r e s o f OAR 438-15-052. By l e t t e r , t h e s e l f - i n s u r e d 
employer a d v i s e s t h a t t h e p r e s e n t v a l u e o f t h e s t r u c t u r e d s e t t l e m e n t w o u l d v a r y 
o v e r t i m e and, i n any e v e n t , suggests t h a t t h e a t t o r n e y f e e s h o u l d be based on 
t h e t o t a l p a y o u t t o c l a i m a n t p u r s u a n t t o t h e agreement. We v i e w t h e s e l f -
i n s u r e d employer's l e t t e r as a r e q u e s t f o r r e c o n s i d e r a t i o n o f o u r o r d e r . 

The agreement p r o v i d e s f o r a s t r u c t u r e d s e t t l e m e n t whereby t h e employer 
agrees t o pay c l a i m a n t ( p r e s e n t l y 58 ye a r s o f age?) $1,000 p e r month u n t i l t h e 
age o f 65. Thus, i f c l a i m a n t s u r v i v e s t o age 65, t h e s e t t l e m e n t proceeds p a i d 
d u r i n g t h e seven-year p e r i o d would t o t a l $93,000. On t h e o t h e r hand, i f c l a i m 
a n t does n o t s u r v i v e t o age 65, he would r e c e i v e proceeds t o t a l l i n g l e s s t h a n 
$93,000. I n c o n t r a s t , t h e proposed a t t o r n e y f e e o f $11,175 i s n o t c o n t i n g e n t on 
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c l a i m a n t ' s s u r v i v a l t o age 65. T h e r e f o r e , c l a i m a n t ' s a t t o r n e y w o u l d r e c e i v e t h e 
e n t i r e a t t o r n e y f e e , even i f c l a i m a n t does n o t s u r v i v e t o r e c e i v e t h e t o t a l 
p o t e n t i a l proceeds o f $93,000. Because t h e proposed a t t o r n e y f e e o f $11,175 
exceeds t h e s t r i c t u r e s o f OAR 438-15-052 f o r any amount o f s e t t l e m e n t proceeds 
below $93,000, t h i s agreement i s deemed unreasonable as a m a t t e r o f law. 
ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 

We a r e a u t h o r i z e d t o p r e s c r i b e a rea s o n a b l e a t t o r n e y f e e f o r an a t t o r n e y ' s 
s e r v i c e s i n n e g o t i a t i n g a c l a i m d i s p o s i t i o n on t h e w o r k e r ' s b e h a l f . ORS 
65 6 . 2 3 6 ( 4 ) . Pursuant t o t h a t a u t h o r i t y , we adopted OAR 438-15-052, w h i c h p r e 
s c r i b e s s t r i c t u r e s f o r a t t o r n e y f e e s r e l a t i n g t o c l a i m s d i s p o s i t i o n . I n o r d e r 
t o a p p l y t h e r u l e , i t i s necessary t o de t e r m i n e t h e v a l u e o f t h e s e t t l e m e n t p r o 
ceeds. Where t h e p a r t i e s e n t e r a s t r u c t u r e d s e t t l e m e n t i n w h i c h t h e s e t t l e m e n t 
p roceeds a r e t o be p a i d o u t over a s p e c i f i e d p e r i o d o f t i m e , we r e q u i r e t h e p r e 
s e n t v a l u e o f t h e s e t t l e m e n t as o f t h e d a t e t h e p a r t i e s e x e c u t e t h e agreement. 
W i t h o u t t h a t v a l u e , i t i s i m p o s s i b l e t o de t e r m i n e whether t h e p r o p o s e d a t t o r n e y 
f e e i s w i t h i n t h e s t r i c t u r e s o f OAR 438-15-052. 

A c c o r d i n g l y , t h e s e l f - i n s u r e d employer's r e q u e s t f o r r e c o n s i d e r a t i o n i s 
d e n i e d . 

I T IS SO ORDERED. 

J u l y 17, 1991 C i t e as 43 Van N a t t a 1621 (1991) 

I n t h e M a t t e r o f t h e Compensationof 
JAMES W. ENGSTROM, Claimant 

WCB Case Nos. 90-13992, 90-06343 & 90-13991 
ORDER ON REVIEW 

Bennett & Durham, Claimant A t t o r n e y s 
J i m Dodge ( S a i f ) , Defense A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and C r i d e r . 

C o n t i n e n t a l Loss A d j u s t i n g S e r v i c e s r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
Re f e r e e Neal's o r d e r t h a t : (1) found t h a t c l a i m a n t ' s c l a i m was t i m e l y f i l e d ; 
(2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l 
h e a r i n g l o s s ; and (3) u p h e l d SAIF C o r p o r a t i o n ' s and AIAC's "de f a c t o " d e n i a l s o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e 
i s s u e s a r e t i m e l i n e s s and r e s p o n s i b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee as supplemented. 

Under t h e l a s t i n j u r i o u s exposure r u l e c l a i m a n t does n o t have t h e burden 
o f p r o v i n g m e d i c a l c a u s a t i o n as t o a p a r t i c u l a r employer. He need o n l y p r o v e 
t h a t t h e employment environment was o f t h e t y p e t h a t c o u l d have c o n t r i b u t e d t o 
t h e h e a r i n g l o s s . C l a i m a n t c r e d i b l y t e s t i f i e d t h a t he e x p e r i e n c e d d a i l y r i n g i n g 
i n h i s e a r s w h i l e w o r k i n g f o r C o n t i n e n t a l ' s i n s u r e d . Moreover, Dr. Lipman t e s 
t i f i e d t h a t an i n d i v i d u a l e x p e r i e n c i n g " r i n g i n g e a r s " p r o b a b l y has been exposed 
t o l o u d n o i s e e f f e c t i n g t h e i n n e r ear. He f u r t h e r i n d i c a t e d t h a t such an e f f e c t 
c o u l d be p o t e n t i a l l y i n j u r i o u s . Thus, we conclude t h a t c l a i m a n t s u f f e r e d expo
s u r e t o c o n d i t i o n s which c o u l d have caused h e a r i n g l o s s d u r i n g t h e t i m e t h a t 
C o n t i n e n t a l was on t h e r i s k . I n k l e v v. F o r e s t F i b e r P r o d u c t s Co., 288 Or 337 
( 1 9 8 0 ) . 
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I n o r d e r f o r C o n t i n e n t a l , as t h e l a s t Oregon employer where w o r k i n g c o n d i 
t i o n s e x i s t e d t h a t c o u l d have caused t h e h e a r i n g l o s s , t o s h i f t r e s p o n s i b i l i t y 
t o an e a r l i e r employer where w o r k i n g c o n d i t i o n s c o u l d have caused t h e d i s e a s e , 
i t must e s t a b l i s h t h a t t h e c o n d i t i o n s a t t h e e a r l i e r employer were t h e s o l e 
cause o r t h a t i t was i m p o s s i b l e f o r c o n d i t i o n s a t C o n t i n e n t a l ' s i n s u r e d t o have 
caused t h e d i s e a s e . Because C o n t i n e n t a l has n o t met i t s burden, i t i s r e s p o n s i 
b l e . See FMC Corp. v. L i b e r t y Mutual I n s . Co., 70 Or App 370 ( 1 9 8 4 ) . 

C o n t i n e n t a l r e q u e s t e d r e v i e w o f t h e Referee's o r d e r a w a r d i n g compensation. 
We have f o u n d t h a t t h e award s h o u l d n o t be d i s a l l o w e d o r reduced. Hence, c l a i m 
a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed f e e . ORS 656 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r 
i n g c l a i m a n t ' s s t a t e m e n t o f s e r v i c e s , as w e l l as t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $1,000, t o be p a i d by C o n t i n e n t a l 
Loss A d j u s t i n g S e r v i c e s . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 6, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,000, t o be 
p a i d by C o n t i n e n t a l Loss A d j u s t i n g S e r v i c e s . 

J u l y 17, 1991 C i t e as 43 Van N a t t a 1622 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN C. HATFIELD, Claimant 

WCB Case No. Cl-01208 
ORDER APPROVING CLAIM DISPOSITION AGREEMENT 

Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g & Westerband. 

On June 6, 1991, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m d i s 
p o s i t i o n Agreement i n t h e above c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, 
i n c o n s i d e r a t i o n o f t h e payment o f $40,000 by t h e SAIF C o r p o r a t i o n , c l a i m a n t 
r e l e a s e d h i s r i g h t s t o f u t u r e w o r k e r s ' compensation b e n e f i t s , e x c e p t m e d i c a l 
s e r v i c e s , f o r h i s compensable i n j u r y . 

A l t h o u g h t h e agreement r e f l e c t s t h a t c l a i m a n t has c e r t i f i e d t h a t he has 
"re a d t h i s document and d i s c u s s e d i t w i t h l e g a l c o u n s e l , " c l a i m a n t i s u n r e p r e 
s e n t e d . On June 10, 1991, t h e Board r e c e i v e d a " n o t i c e o f c l a i m f o r l i e n f o r 
a t t o r n e y f e e s " f r o m c l a i m a n t ' s former c o u n s e l , C h r i s t i n e Jensen. Counsel's 
p e t i t i o n s t a t e s t h a t Jensen r e p r e s e n t e d c l a i m a n t from January 26, 1987 t h r o u g h 
May 15, 1991. 

Counsel a l s o s t a t e s i n her p e t i t i o n t h a t s u b s t a n t i a l work was p e r f o r m e d on 
t h i s c l a i m i n o r d e r t o ac h i e v e a " f u l l and f i n a l s e t t l e m e n t o f c l a i m a n t ' s com
pe n s a b l e c l a i m . " I n a d d i t i o n , a t t h e t i m e c l a i m a n t t e r m i n a t e d t h e i r a t t o r n e y -
c l i e n t r e l a t i o n s h i p , n e g o t i a t i o n s were underway t o r e s o l v e t h i s c l a i m by c l a i m 
d i s p o s i t i o n agreement f o r c o n s i d e r a t i o n o f $20,000. T h e r e f o r e , p u r s u a n t t o ORS 
87.445 and 87.450 c o u n s e l c l a i m s a l i e n t o t h a t e x t e n t on any f u t u r e b e n e f i t s 
p a y a b l e t o c l a i m a n t as a r e s u l t o f a c l a i m d i s p o s i t i o n agreement o r d i s p u t e d 
c l a i m s e t t l e m e n t . 

On June 26, 1991, t h e Board r e q u e s t e d t h e p a r t i e s t o respond t o c o u n s e l ' s 
p e t i t i o n w i t h i n 14 days. The Board a l s o r e q u e s t e d t h a t c o u n s e l p r o v i d e t o t h e 
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Board a copy o f t h e A t t o r n e y R e t e n t i o n Agreement f o r r e v i e w . I n response, coun
s e l has p r o v i d e d t h e Board w i t h t h e r e q u e s t e d agreement. I n a d d i t i o n , SAIF has 
i n d i c a t e d by l e t t e r t h a t i t t a k e s no p o s i t i o n w i t h r e g a r d t o t h i s d i s p u t e . The 
Board has r e c e i v e d no w r i t t e n response from c l a i m a n t w i t h i n t h e a f o r e m e n t i o n e d 
14 day p e r i o d . 

Upon r e v i e w o f cou n s e l ' s p e t i t i o n , t h e Board f i n d s t h a t a t t h e t i m e t h e 
a t t o r n e y - c l i e n t r e l a t i o n s h i p was t e r m i n a t e d on May 15, 1991, c o u n s e l was engaged 
i n n e g o t i a t i o n s t o s e t t l e t h e c l a i m f o r $20,000. These e f f o r t s c o n s i s t e d o f 
c o n f e r e n c e s w i t h c l a i m a n t , and s e v e r a l l e t t e r s t o SAIF. A p p a r e n t l y , t h e s e 
e f f o r t s e v e n t u a l l y c u l m i n a t e d i n t h e CDA which was exec u t e d by c l a i m a n t and SAIF 
on June 3, 1991 f o r $40,000. We not e t h a t c l a i m a n t has n o t a t t e m p t e d t o r e b u t 
c o u n s e l ' s a s s e r t i o n s . 

A c c o r d i n g l y , c o u n s e l ' s p e t i t i o n f o r a t t o r n e y f e e s i s g r a n t e d t o t h e e x t e n t 
t h a t c o u n s e l would have r e c e i v e d an a t t o r n e y f e e i f t h e Board had approved a CDA 
f o r $20,000. T h e r e f o r e , c o u n s e l i s e n t i t l e d t o an a t t o r n e y f e e i n accordance 
w i t h OAR 438-15-052 based upon s e t t l e m e n t proceeds o f $20,000. 

The agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d by 
t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. The Board does n o t f i n d any 
s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 65 6 . 2 3 6 ( 1 ) . A c cord
i n g l y , t h e p a r t i e s ' c l a i m d i s p o s i t i o n agreement i s approved, hereby f u l l y and 
f i n a l l y r e s o l v i n g t h i s m a t t e r . An a t t o r n e y f e e o f $3,875, p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s f o r m e r c o u n s e l , C h r i s t i n e Jensen by t h e SAIF C o r p o r a t i o n i s approved. 

I T IS SO ORDERED. 

J u l y 17, 1991 C i t e as 43 Van N a t t a 1623 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LORAL. SCHULTZ (DANIELS), Claimant 

WCB Case Nos. 90-07841, 90-05313, 90-10199 & 90-11506 
ORDER ON RECONSIDERATION 

Karen M. Werner, Claimant A t t o r n e y 
Nelson, e t a l . , Defense A t t o r n e y s 

A l a n Ludwig ( S a i f ) , Defense A t t o r n e y 

On June 5, 1991, we i s s u e d an Order o f Abatement i n t h i s m a t t e r s t a t i n g 
t h a t we had d e c i d e d t o r e c o n s i d e r our Order on Review i n t h e a b o v e - c a p t i o n e d 
case, i s s u e d May 29, 1991. I n our i n i t i a l o r d e r , we s e t a s i d e t h e SAIF Corpora
t i o n ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r l e f t c a r p a l t u n n e l syndrome. I n 
r e a c h i n g t h i s d e c i s i o n , we concluded t h a t t h e 1990 amendments t o t h e Workers' 
Compensation Law were n o t a p p l i c a b l e t o t h i s case. We d i d so because a h e a r i n g 
i n t h e m a t t e r was convened p r i o r t o J u l y 1, 1990. See Oregon Laws 1990 ( S p e c i a l 
S e s s i o n ) , Chapter 2, S e c t i o n 54, paragraphs (1) & ( 2 ) . On r e c o n s i d e r a t i o n , SAIF 
contends t h a t t h e new law a p p l i e s because t h e h e a r i n g r e q u e s t was n o t f i l e d 
u n t i l a f t e r May. 1, 1990. I d . Claimant has f i l e d a response t o SAIF's m o t i o n . 

We agree w i t h SAIF's c o n t e n t i o n t h a t a h e a r i n g r e q u e s t was n o t f i l e d i n 
t h i s m a t t e r p r i o r t o May 1, 1990. The i s s u e b e f o r e us on r e v i e w i s SAIF's 
d e n i a l o f c l a i m a n t ' s c l a i m f o r l e f t c a r p a l t u n n e l syndrome r e s u l t i n g f r o m a 
Janu a r y 27, 1990 i n j u r y and/or work a c t i v i t y w i t h SAIF's i n s u r e d . A h e a r i n g 
r e q u e s t on t h i s c l a i m was n o t f i l e d u n t i l May 11, 1990. 

Cl a i m a n t had p r e v i o u s l y f i l e d a r e q u e s t f o r h e a r i n g on A p r i l 1 1 , 1990, 
l i s t i n g SAIF as t h e i n s u r e r . However, t h a t r e q u e s t r e f e r e n c e d an i n c o r r e c t 
i n j u r y d a t e o f January 27, 1989, and a c l a i m number f o r an u n r e l a t e d 1988 low 
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back i n j u r y w i t h L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n . F u r t h e r m o r e , t h e 
s p e c i f i c a t i o n o f i s s u e s s u b m i t t e d w i t h t h e A p r i l 1990 r e q u e s t c a r r i e d t h e same 
L i b e r t y N o r t h w e s t c l a i m number and l i s t e d L i b e r t y N orthwest as t h e i n s u r e r . 
Moreover, c l a i m a n t d i d n o t c h a l l e n g e t h e Board's p r o c e s s i n g o f t h e A p r i l 1990 
h e a r i n g r e q u e s t under t h e 1988 i n j u r y c l a i m w i t h L i b e r t y N o r t h w e s t . F i n a l l y , 
t h e h e a r i n g r e q u e s t on t h e 1988 c l a i m was s u b s e q u e n t l y d i s m i s s e d , and c l a i m a n t 
has n o t c h a l l e n g e d t h a t d i s m i s s a l . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t a h e a r i n g r e q u e s t on SAIF's 
d e n i a l was n o t f i l e d w i t h t h e Board u n t i l a f t e r May 1, 1990. T h i s case s h o u l d , 
t h e r e f o r e , be a n a l y z e d under t h e new law. N e v e r t h e l e s s , t h i s does n o t e f f e c t 
t h e u l t i m a t e d e c i s i o n reached i n our May 29, 1991 Order on Review. Under b o t h 
t h e o l d and new law, c l a i m a n t can e s t a b l i s h a compensable c l a i m by p r o v i n g t h a t 
t h e January 27, 1990 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o t h e o n s e t o f h e r l e f t 
c a r p a l t u n n e l syndrome. Compare former and c u r r e n t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. 
Wie d l e , 43 Van N a t t a 855 (19 9 1 ) . I n our May 29, 1991 o r d e r , we c o n c l u d e d t h a t 
c l a i m a n t had s a t i s f i e d t h a t burden o f p r o o f . We adhere t o t h a t d e c i s i o n . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as c o r r e c t e d and supplemented h e r e i n , we 
adhere t o and r e p u b l i s h our May 29, 1991 o r d e r , e f f e c t i v e t h i s d a t e . The p a r 
t i e s ' r i g h t s o f ap p e a l s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

J u l y 18, 1991 C i t e as 43 Van N a t t a 1624 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RUSSELL D. THOMPSON, App l i c a n t 

WCB Case No. CV-91008 
CRIME VICTIM ORDER 

Thomas E. Ewing, A s s i s t a n t A t t o r n e y General 

Reviewed by Board Members Westerband and N e i d i g . 

R u s s e l l Thompson ( h e r e a f t e r r e f e r r e d t o as " a p p l i c a n t " ) , has r e q u e s t e d 
Board r e v i e w o f t h e Department o f J u s t i c e ' s March 7, 1990 Order on R e c o n s i d e r a 
t i o n . By i t s o r d e r , t h e Department d e n i e d a p p l i c a n t ' s c l a i m f o r compensation as 
a v i c t i m o f a c r i m e under ORS 147.005 t o 147.375. The Department based i t s 
d e n i a l on a p p l i c a n t ' s s u b s t a n t i a l c o n t r i b u t i o n t o h i s i n j u r y t h r o u g h t h e p r o v o 
c a t i o n o f h i s a s s a i l a n t . 

F o l l o w i n g o u r r e c e i p t o f t h e r e q u e s t f o r Board r e v i e w , a p p l i c a n t was ad
v i s e d t h a t he was e n t i t l e d t o p r e s e n t h i s case t o a h e a r i n g o f f i c e r . To e x e r 
c i s e h i s r i g h t t o a h e a r i n g , a p p l i c a n t was i n s t r u c t e d t o n o t i f y t h e Board w i t h i n 
15 days f r o m t h e d a t e t h e Department m a i l e d him a copy o f i t s r e c o r d . The 
Department m a i l e d a copy o f i t s r e c o r d t o a p p l i c a n t on A p r i l 30, 1991. H a v i n g 
r e c e i v e d no h e a r i n g r e q u e s t w i t h i n t h e r e q u i s i t e t i m e p e r i o d , we have c o n d u c t e d 
our r e v i e w based s o l e l y on t h e r e c o r d . OAR 438-82-030(2). The s t a n d a r d f o r o u r 
r e v i e w under t h e A c t i s de novo, based on t h e e n t i r e r e c o r d . ORS 1 4 7 . 1 5 5 ( 5 ) ; 
J i l l M. G a b r i e l , 35 Van N a t t a 1224, 1226 (19 8 3 ) . Based on our de novo r e v i e w o f 
t h e r e c o r d , we make t h e f o l l o w i n g f i n d i n g s and c o n c l u s i o n s . 

FINDINGS OF FACT 

On May 18, 1989, t h e Department r e c e i v e d a p p l i c a n t ' s May 15, 1989 c l a i m 
f o r compensation as a v i c t i m o f a c r i m e . A c c o r d i n g t o t h e a p p l i c a t i o n , t h e 
cr i m e o c c u r r e d on A p r i l 2, 1989, when, w h i l e o p e r a t i n g h i s v e h i c l e down a c i t y 
s t r e e t , a n o t h e r v e h i c l e d r o v e a l o n g s i d e him and t h e occupants o f t h a t v e h i c l e 
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i n s u l t e d a p p l i c a n t and h i s g i r l f r i e n d . W h i l e a t t e m p t i n g t o e l u d e t h e v e h i c l e , 
a p p l i c a n t became enraged and t h r e w a can o f beer a t t h e o t h e r v e h i c l e . Eventu
a l l y , a p p l i c a n t stopped h i s c a r and c o n f r o n t e d t h e occupants o u t s i d e o f t h e i r 
c a r . A p h y s i c a l c o n f r o n t a t i o n ensued, r e s u l t i n g i n a p p l i c a n t ' s i n j u r i e s and a 
two-day h o s p i t a l i z a t i o n . He s u s t a i n e d two l a c e r a t i o n s t o t h e back o f h i s head, 
h e m o r r h a g i n g , and a co n c u s s i o n . 

I n answer t o t h e q u e s t i o n on h i s a p p l i c a t i o n as t o whether he had cooper
a t e d t o apprehend and p r o s e c u t e h i s a s s a i l a n t s , a p p l i c a n t responded "yes." I n 
response t o a p p l i c a n t ' s c l a i m f o r b e n e f i t s , t h e Department conducted an i n v e s t i 
g a t i o n . P o l i c e r e p o r t s o f t h e i n c i d e n t were r e q u e s t e d , as w e l l as a p p l i c a n t ' s 
v o l u n t a r y s t a t e m e n t . 

On May 30, 1989, t h e Department r e c e i v e d i n i t i a l i n c i d e n t r e p o r t s f r o m t h e 
S p r i n g f i e l d P o l i c e Department. The i n v e s t i g a t i n g o f f i c e r r e p o r t e d t h a t a p p l i 
c a n t had t h r o w n a beer can i n t o t h e o t h e r v e h i c l e when t h e occ u p a n t s o f t h a t 
v e h i c l e had " f l i p p e d him o f f . " The p h y s i c a l c o n f r o n t a t i o n o c c u r r e d a f t e r a p p l i 
c a n t s t o p p e d t o see i f h i s c a r was damaged a f t e r t h e occupants i n t h e o t h e r 
v e h i c l e had t h r o w n t h e beer can back a t him. A p p l i c a n t c o u l d n e i t h e r p r o v i d e a 
d e s c r i p t i o n o f h i s a s s a i l a n t s nor r e c a l l where t h e i n c i d e n t had o c c u r r e d . He 
acknowledged t h a t he had consumed "5 o r 6" beers d u r i n g t h e e v e n i n g , b u t d i d n o t 
r e c a l l how much t i m e i t had t a k e n him t o consume them. 

The p o l i c e r e p o r t s a l s o i n c l u d e d a st a t e m e n t from T r a c y S t r y f f e l e r , who 
was a passenger i n a p p l i c a n t ' s c a r . She r e c a l l e d t h a t t h e o t h e r c a r had been 
" t a i l g a t i n g " them. As t h e o t h e r v e h i c l e p u l l e d a l o n g s i d e a p p l i c a n t ' s c a r , he 
had " f l i p p e d them o f f . " When t h e passenger i n t h e o t h e r v e h i c l e had le a n e d o u t 
o f t h e window to w a r d s him, a p p l i c a n t t h r e w a " f u l l beer can" a t t h e passenger 
who " r e t u r n e d f i r e " s t r i k i n g a p p l i c a n t ' s c a r . A f t e r a p p l i c a n t s t o p p e d t o check 
f o r any damage, t h e f i g h t ensued. S t r y f f e l e r a d m i t t e d t h a t a p p l i c a n t "had had a 
l o t t o d r i n k " t h a t n i g h t , b u t would n o t comment c o n c e r n i n g whether he was i n t o x 
i c a t e d . 

I n v e s t i g a t i n g o f f i c e r s who were c a l l e d t o t h e scene were a d v i s e d by a p p l i 
c a n t t h a t he d i d n o t w i s h t o f i l e a r e p o r t . Upon a p p l i c a n t ' s d e p a r t u r e f r o m t h e 
h o s p i t a l , he was r e c o n t a c t e d c o n c e r n i n g h i s i n t e n t i o n s . A p p l i c a n t remained un
d e c i d e d . Seeking a copy o f Ms. S t r y f f e l e r ' s s t a t e m e n t , a p p l i c a n t s t a t e d t h a t 
h i s a t t o r n e y m i g h t be a b l e t o s e t t l e t h e m a t t e r i n c o u r t . Based on t h e s e r e p r e 
s e n t a t i o n s , t h e case was suspended. 

On June 12, 1989, t h e Department r e c e i v e d a p p l i c a n t ' s v o l u n t a r y s t a t e m e n t . 
A p p l i c a n t e x p l a i n e d t h a t t h e o t h e r v e h i c l e had been f o l l o w i n g h i s v e h i c l e " r i g h t 
on my bumper." When he came t o a s t o p s i g n he t o l d them " i f we were any c l o s e r , 
we c o u l d make l o v e . " T h e r e a f t e r , t h e occupants i n t h e o t h e r v e h i c l e y e l l e d 
o b s c e n i t i e s a t a p p l i c a n t and h i s g i r l f r i e n d . As t h e chase c o n t i n u e d and t h e 
v e r b a l exchanges e s c a l a t e d , a p p l i c a n t e v e n t u a l l y g o t mad and t h r e w a can o f beer 
a t them. A f t e r t h e y t h r e w two cans o f beer a t h i s c a r , he st o p p e d t o check f o r 
damage. T h e r e a f t e r , he was s t r u c k from b e h i n d by a weapon, w h i c h he b e l i e v e s 
was a " b l a c k j a c k . " 

On December 19, 1989, t h e Department i s s u e d i t s F i n d i n g s o f F a c t , Conclu
s i o n s and Order. The Department found t h a t a p p l i c a n t had pr o v o k e d h i s a s s a i l 
a n t s , t h e r e b y c o n t r i b u t i n g t o h i s i n j u r i e s . F u r t h e r m o r e , t h e Department con
c l u d e d t h a t a p p l i c a n t had f a i l e d t o f u l l y c o o p e r a t e t o apprehend and p r o s e c u t e 
h i s a s s a i l a n t s . Inasmuch as a p p l i c a n t had n o t s a t i s f i e d ORS 1 4 7 . 0 1 5 ( 3 ) , ( 5 ) , 
and 1 4 7 . 1 2 5 ( 3 ) , t h e Department d e n i e d h i s a p p l i c a t i o n f o r b e n e f i t s . 

On January 22, 1990, t h e Department r e c e i v e d a p p l i c a n t ' s r e q u e s t f o r 
r e c o n s i d e r a t i o n o f i t s d e n i a l . N o t i n g t h a t t h e Department had a p p a r e n t l y n o t 
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r e c e i v e d t h e p o l i c e r e p o r t s developed subsequent t o h i s d e p a r t u r e f r o m t h e hos
p i t a l , a p p l i c a n t contended t h a t he had c o o p e r a t e d w i t h law e n f orcement o f f i 
c i a l s . F u r t h e r m o r e , r e g a r d l e s s o f what he had s a i d o r done t o h i s a s s a i l a n t s , 
a p p l i c a n t argued t h a t t h e a s s a u l t upon him was n o t w a r r a n t e d . Recommending t h a t 
t h e Department o b t a i n t h e l a t e r p o l i c e r e p o r t s , a p p l i c a n t sought r e c o n s i d e r a t i o n 
o f t h e p r i o r o r d e r and acceptance o f h i s c l a i m . 

T h e r e a f t e r , t h e Department o b t a i n e d a s u p p l e m e n t a l p o l i c e r e p o r t . The 
r e p o r t i n d i c a t e d t h a t , on May 13, 1989, a p p l i c a n t had t o l d t h e p o l i c e t h a t he 
was " a l m o s t p o s i t i v e " t h a t he had seen h i s a s s a i l a n t s a t a r e s i d e n c e near Ms. 
S t r y f f e l e r ' s home. When reminded t h a t he had p r e v i o u s l y been u n a b l e t o d e s c r i b e 
h i s a s s a i l a n t s , he responded t h a t s e e i n g them had " t r i g g e r e d h i s memory." The 
i n v e s t i g a t i n g o f f i c e r n o t e d t h a t a p p l i c a n t had r e c e n t l y l e a r n e d t h a t t o r e c e i v e 
v i c t i m a s s i s t a n c e a suspect must be i d e n t i f i e d . 

The i n v e s t i g a t i n g o f f i c e r c o n t a c t e d t h e i n d i v i d u a l (Mr. M i l l e r ) , who 
a p p l i c a n t a s s e r t e d was t h e d r i v e r o f t h e o t h e r v e h i c l e . M i l l e r r e c a l l e d knowing 
an i n d i v i d u a l named " R u s s e l l Thompson" w h i l e i n j u n i o r h i g h s c h o o l , b u t o t h e r 
w i s e was n o t f a m i l i a r w i t h one. M i l l e r d i d n o t know Ms. S t r y f f e l e r . Unable t o 
r e c a l l h i s whereabouts on t h e n i g h t i n q u e s t i o n , M i l l e r c l a i m e d t h a t he d i d n o t 
d r i v e because he was m e d i c a l l y p r o h i b i t e d from d o i n g so by h i s e p i l e p s y . M i l l e r 
c o n s e n t e d t o h a v i n g h i s p i c t u r e t a k e n because "he had n o t h i n g t o h i d e . " 

M i l l e r ' s p i c t u r e was shown t o a p p l i c a n t and S t r y f f e l e r a l o n g w i t h f i v e 
o t h e r p h o t o s . S t r y f f e l e r was unable t o i d e n t i f y any o f t h e s i x p h o t o s . A f t e r 
some h e s i t a t i o n , a p p l i c a n t p i c k e d M i l l e r ' s p i c t u r e and was "98% s u r e " i t was a 
p i c t u r e o f t h e d r i v e r o f t h e o t h e r v e h i c l e . 

The i n v e s t i g a t i n g o f f i c e r c o n t a c t e d t h e o t h e r suspect a p p l i c a n t had men
t i o n e d . (Mr. W e l l s ) . U n f a m i l i a r w i t h e i t h e r a p p l i c a n t o r S t r y f f e l e r , W e l l s 
c l a i m e d he was home w i t h h i s g i r l f r i e n d on t h e n i g h t i n q u e s t i o n . W e l l s a l s o 
c o n s e n t e d t o a p h o t o . When t h e photo was shown t o S t r y f f e l e r w i t h f i v e o t h e r 
p i c t u r e s , she chose a n o t h e r p h o t o . ("80% s u r e . " ) A p p l i c a n t s t a t e d t h a t none o f 
t h e p h o t o s were h i s a s s a i l a n t . 

The o f f i c e r completed t h i s a d d i t i o n a l i n v e s t i g a t i o n on May 29, 1989. At 
t h a t t i m e , t h e o f f i c e r r e t u r n e d t h e case t o suspended s t a t u s " u n t i l f u r t h e r 
l e a d s d e v e l o p . " 

F o l l o w i n g f u r t h e r c o n s i d e r a t i o n , on March 7, 1990, t h e Department f o u n d 
t h a t a p p l i c a n t d i d c o o p e r a t e w i t h law enforcement o f f i c i a l s . However, t h e 
Department c o n t i n u e d t o f i n d t h a t a p p l i c a n t provoked h i s a s s a i l a n t s , t h e r e b y 
c o n t r i b u t i n g t o h i s i n j u r y . Consequently, t h e Department d e t e r m i n e d t h a t t h e r e 
was no b a s i s f o r r e v e r s i n g i t s p r i o r d e c i s i o n t o deny t h e c l a i m . 

The Department's March 7, 1990 Order on R e c o n s i d e r a t i o n n o t i f i e d a p p l i c a n t 
t h a t he c o u l d r e q u e s t Board r e v i e w o f t h e d e c i s i o n . To do so, a p p l i c a n t was ad
v i s e d t h a t t h e r e q u e s t "must be made w i t h i n 60 days o f t h i s d a t e . " 

On A p r i l 23, 1991, t h e Board r e c e i v e d a p p l i c a n t ' s r e q u e s t f o r Board r e v i e w 
o f t h e Department's March 7, 1990 Order on R e c o n s i d e r a t i o n . C o n t e n d i n g t h a t he 
was o n l y t r y i n g t o escape h i s a s s a i l a n t s because he was i n f e a r f o r h i s l i f e , 
a p p l i c a n t argued t h a t he had n o t provoked them. 

CONCLUSIONS OF LAW AND OPINION 

To b e g i n , a p p l i c a n t has n o t r e q u e s t e d Board r e v i e w o f t h e Department's 
March 7, 1990 Order on R e c o n s i d e r a t i o n w i t h i n 60 days as d i r e c t e d by t h e o r d e r . 
Y e t , we a r e aware o f no a u t h o r i t y f o r s e t t i n g t h i s l i m i t a t i o n on r e q u e s t i n g 
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Board r e v i e w . I n f a c t , ORS 147.155 s e t s no t i m e l i m i t a t i o n f o r a p p e a l i n g a 
Department o r d e r . Rather, t h e s t a t u t e m e rely p r o v i d e s t h a t any a p p l i c a n t who 
d i s a g r e e s w i t h t h e Department's d e c i s i o n "may appeal t o t h e b o a r d . " ORS 
1 4 7 . 1 5 5 ( 1 ) . Under such c i r c u m s t a n c e s , we proceed w i t h our r e v i e w o f t h e D e p a r t 
ment's o r d e r . 

I n d e t e r m i n i n g t h e amount o f compensation t o w h i c h an a p p l i c a n t i s e n t i 
t l e d under t h e A c t , t h e Department s h a l l d e t e r m i n e t h e degree o r e x t e n t t o w h i c h 
t h e v i c t i m ' s a c t s o r conduct provoked o r c o n t r i b u t e d t o t h e i n j u r i e s o r d e a t h o f 
t h e v i c t i m . ORS 147.125(3). An a p p l i c a n t i s e n t i t l e d t o an award under t h e 
A c t , i f , among o t h e r r e q u i r e m e n t s , t h e death o r i n j u r y t o t h e v i c t i m was n o t 
s u b s t a n t i a l l y a t t r i b u t a b l e t o t h e w r o n g f u l a c t o f t h e v i c t i m o r s u b s t a n t i a l 
p r o v o c a t i o n o f t h e a s s a i l a n t o f t h e v i c t i m . ORS 1 4 7 . 0 1 5 ( 5 ) . 

" S u b s t a n t i a l l y a t t r i b u t a b l e t o h i s w r o n g f u l a c t " means a t t r i b u t a b l e t o an 
u n l a w f u l a c t v o l u n t a r i l y e n t e r e d i n t o from w h i c h t h e r e can be a r e a s o n a b l e 
i n f e r e n c e t h a t , had t h e a c t n o t been committed, t h e c r i m e c o m p l a i n e d o f would 
n o t have o c c u r r e d . OAR 137-76-010(7). " S u b s t a n t i a l p r o v o c a t i o n " means a v o l u n 
t a r y a c t o r u t t e r a n c e from which t h e r e can be a r e a s o n a b l e i n f e r e n c e t h a t , had 
i t n o t o c c u r r e d , t h e c r i m e would not have o c c u r r e d . OAR 137-76-010(8). 

C o n s i d e r i n g a p p l i c a n t ' s a d m i t t e d consumption o f a s i g n i f i c a n t amount o f 
a l c o h o l d u r i n g t h e e v e n i n g i n q u e s t i o n , as w e l l as h i s documented i n s t a n c e s o f 
d i m i n i s h e d memory, we p r i m a r i l y draw from t h e o b s e r v a t i o n s o f f e r e d by Ms. 
S t r y f f e l e r , a p p l i c a n t ' s passenger, i n r e a c h i n g our c o n c l u s i o n s . A f t e r c o n d u c t 
i n g o u r r e v i e w , we f i n d t h a t , a t each stage o f t h i s u n f o r t u n a t e e p i s o d e , a p p l i 
c a n t engaged i n conduct which s u b s t a n t i a l l y c o n t r i b u t e d t o t h e e s c a l a t i o n o f 
e m o t i o n s and c o n f r o n t a t i o n a l a c t i o n s . 

For example, when a p p l i c a n t b e l i e v e d t h a t t h e o t h e r v e h i c l e was f o l l o w i n g 
h i s c a r t o o c l o s e l y , he t o l d t h e occupants i n t h e o t h e r v e h i c l e t h a t " i f we were 
any c l o s e r , we c o u l d make l o v e . " T h e r e a f t e r , as t h e o t h e r v e h i c l e gave chase 
and t h e v e r b a l exchanges c o n t i n u e d , a p p l i c a n t a g a i n e s c a l a t e d t h e t e n s i o n s by 
t h r o w i n g a beer can a t t h e v e h i c l e . F i n a l l y , r a t h e r t h a n e x t r i c a t i n g h i m s e l f 
f r o m t h e s i t u a t i o n , a p p l i c a n t e v e n t u a l l y stopped h i s v e h i c l e , t h e r e b y p e r m i t t i n g 
t h e o c c u p a n t s i n t h e o t h e r v e h i c l e t o c o n t i n u e t h e c o n f r o n t a t i o n . 

I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o emphasize t h a t we do n o t condone 
t h e c o n d u c t e x e m p l i f i e d by t h e a s s a i l a n t s . T h e i r a c t s o f v i o l e n c e a r e d e p l o r 
a b l e and, i f i d e n t i f i e d , we t r u s t t h a t t h e y w i l l be p u n i s h e d t o t h e f u l l e s t ex
t e n t o f t h e law. However, i n o r d e r t o r e c e i v e b e n e f i t s as a v i c t i m o f a c r i m e 
under t h e A c t , a p p l i c a n t ' s i n j u r y must not be s u b s t a n t i a l l y a t t r i b u t a b l e t o h i s 
own w r o n g f u l a c t o r h i s s u b s t a n t i a l p r o v o c a t i o n o f h i s a s s a i l a n t . We c o n c l u d e 
t h a t t h e a f o r e m e n t i o n e d d e s c r i b e d conduct c o n s t i t u t e s such a c t s o r p r o v o c a t i o n . 
C o n s e q u e n t l y , we h o l d t h a t a p p l i c a n t ' s c l a i m does n o t s a t i s f y t h e s t a t u t o r y r e 
q u i r e m e n t s f o r r e c e i v i n g b e n e f i t s under t h e A c t . 

I n c o n c l u s i o n , we r e c o g n i z e t h e p h y s i c a l trauma and f i n a n c i a l b u r d en t h i s 
i n c i d e n t has caused a p p l i c a n t . Yet, t o r e c o v e r b e n e f i t s as a v i c t i m o f a c r i m e 
under t h e A c t , t h e L e g i s l a t u r e has mandated t h a t s e v e r a l s p e c i f i c p r e r e q u i s i t e s 
must be s a t i s f i e d . As d e t a i l e d above, a l l o f t h e s e s t a t u t o r y r e q u i r e m e n t s have 
n o t been met. A c c o r d i n g l y , a p p l i c a n t ' s c l a i m f o r b e n e f i t s must be d e n i e d . 

ORDER 

The December 20, 1989 F i n d i n g s o f F a c t , C o n c l u s i o n s and Order o f t h e 
Department o f J u s t i c e , as r e c o n s i d e r e d March 7, 1990, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CANDY S. WOOD, Claimant 
WCB Case No. 90-13811 

ORDER ON RECONSIDERATION 
Welch, e t a l . , C l aimant A t t o r n e y s 

Davis & Bo s t w i c k , Defense A t t o r n e y s 

On J u l y 5, 1991, we w i t h d r e w our June 12, 1991 Order on Review, w h i c h a f 
f i r m e d and adopted t h e Referee's o r d e r t h a t d e c l i n e d t o award c l a i m a n t an a t t o r 
ney f e e under ORS 656.386 f o r h i s c o u n s e l ' s s e r v i c e s i n o b t a i n i n g t h e r e s c i s s i o n 
o f an i n j u r y c l a i m d e n i a l p r i o r t o h e a r i n g . We t o o k t h i s a c t i o n t o r e c o n s i d e r 
our o r d e r i n l i g h t o f Senate B i l l 540, which amended ORS 656.386 t o a l l o w a 
c a r r i e r - p a i d f e e i f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g c ompensation f o r ' a 
c l a i m a n t p r i o r t o h e a r i n g . I n response t o our o r d e r , t h e i n s u r e r has r e p l i e d 
t h a t i t has no o b j e c t i o n t o an o r d e r g r a n t i n g t h e $625 a t t o r n e y f e e award t h a t 
c l a i m a n t sought a t t h e h e a r i n g s l e v e l . 

On June 19, 1991, t h e Governor s i g n e d Senate B i l l 540 A-Engrossed, w h i c h 
amends ORS 656.386(1) t o p r o v i d e t h a t " [ i ] f an a t t o r n e y i s i n s t r u m e n t a l i n ob
t a i n i n g compensation f o r a c l a i m a n t and a h e a r i n g by t h e r e f e r e e i s n o t h e l d , a 
r e a s o n a b l e a t t o r n e y f e e s h a l l be a l l o w e d . " S e c t i o n 1. S e c t i o n 3 f u r t h e r s t a t e s 
t h a t t h e amendments " a p p l y t o a l l c l a i m s f o r which an o r d e r r e l a t i n g t o t h e 
i s s u e on w h i c h a t t o r n e y f e e s a r e sought has n o t become f i n a l on o r b e f o r e t h e 
e f f e c t i v e d a t e o f t h i s 1991 A c t , r e g a r d l e s s o f t h e d a t e o f i n j u r y . " The A c t 
t o o k e f f e c t on i t s passage. S e c t i o n 4. 

Here, s i n c e t h i s m a t t e r has n o t become f i n a l , t h e amendments t o ORS 
656.386(1) a r e a p p l i c a b l e . T h e r e f o r e , c o n s i d e r i n g c l a i m a n t ' s c o u n s e l ' s e f f o r t s 
i n s u b m i t t i n g a h e a r i n g r e q u e s t c o n c e r n i n g t h e i n s u r e r ' s d e n i a l and i n l i g h t o f 
t h e i n s u r e r ' s a f o r e m e n t i o n e d c o n c e s s i o n , we conclude t h a t c l a i m a n t ' s a t t o r n e y 
was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t t h r o u g h t h e r e s c i s s i o n 
o f t h e i n s u r e r ' s d e n i a l p r i o r t o t h e scheduled h e a r i n g . C o n s e q u e n t l y , we h o l d 
t h a t c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e under r e v i s e d ORS 
656.386(1) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and i n v i e w 
o f t h e p a r t i e s ' s t i p u l a t i o n s as documented by t h e Referee's o r d e r , we c o n c l u d e 
t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l 
i s $625, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e 
r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we r e v e r s e t h e Referee's November 27, 
1990 o r d e r . C l a i m a n t ' s a t t o r n e y i s awarded $625, t o be p a i d by t h e i n s u r e r . 

I T I S SO ORDERED. 
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I n the Matter of the Compensation of 
RICK D. ALEXANDER, Claimant 

WCB Case Nos. 90-05727 & 90-05650 
ORDER ON REVIEW 

Whitehead & Klosterman, Claimant Attorneys 
Nelson, et a l . , Defense Attorneys 
G a r r e t t , e t a l . , Defense Attorneys 

Reviewed by Board Members Westerband and C r i d e r . 

L i b e r t y Northwest Insurance Company requests review of those p o r t i o n s of 
R e f e r e e T. Lavere Johnson's order which: (1) s e t a s i d e i t s d e n i a l of compens
a b i l i t y and r e s p o n s i b i l i t y f o r claimant's low back c o n d i t i o n ; and (2) upheld the 
s e l f - i n s u r e d employer's d e n i a l of the same c o n d i t i o n . Claimant c r o s s r e q u e s t s 
review of t h a t p o r t i o n of the Referee's order which d i s m i s s e d w i t h p r e j u d i c e as 
untimely c l a i m a n t ' s hearing request concerning the s e l f - i n s u r e d employer's de
n i a l . On review, the i s s u e s are compensability and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt the f i n d i n g s of the Referee with the f o l l o w i n g c o r r e c t i o n and 
supplementation. On page 2 of h i s order, the Referee found t h a t on August 17, 
1987, c l a i m a n t was employed by Norpac Foods and compensably i n j u r e d h i s low 
back. The Referee presumably intended to say, and we f i n d , t h a t the i n j u r y 
o c c u r r e d on August 17, 1983. 

At the time of claimant's 1983 i n j u r y , and at a l l times m a t e r i a l t h e r e 
a f t e r , c l a i m a n t had a p r e e x i s t i n g low back s t r u c t u r a l abnormality which was not 
i t s e l f d i s a b l i n g , but which made him more s u s c e p t i b l e to having r e c u r r e n t low 
back problems such as the lumbosacral s t r a i n t h a t he s u f f e r e d i n 1983 when work
ing as a l a b o r e r f o r Norpac. The lumbosacral s t r a i n claimant s u f f e r e d at Norpac 
completely r e s o l v e d i n 1984, by which time he was r e s t o r e d to h i s p r e - i n j u r y 
s t a t u s . While performing heavy manual labor f o r Mega Log, L i b e r t y Northwest's 
i n s u r e d , i n 1989, claimant experienced the gradual onset of severe low back 
pain, which was diagnosed as lumbosacral s t r a i n . Claimant's work a c t i v i t i e s at 
Mega Log were the major c o n t r i b u t i n g cause of c l a i m a n t ' s lumbosacral s t r a i n 
c o n d i t i o n and need f o r medical treatment. Claimant was f i r s t t r e a t e d f o r the 
c o n d i t i o n i n J u l y 1989. Time l o s s was f i r s t a u thorized on November 29, 1989. 

CONCLUSIONS OF LAW AND OPINION 

The u l t i m a t e question i s which employer, Norpac or Mega Logs i s r e s p o n s i 
b l e f o r c l a i m a n t ' s c o n d i t i o n . The Referee concluded t h a t Mega Log i s r e s p o n s i 
b l e because c l a i m a n t ' s work a c t i v i t i e s at Mega Log independently c o n t r i b u t e d to 
a "worsening" of c l a i m a n t ' s symptoms and back c o n d i t i o n . We agree t h a t L i b e r t y 
Northwest i s the r e s p o n s i b l e c a r r i e r . 

The p a r t i e s do not dispute t h a t r e s p o n s i b i l i t y i s to be i n i t i a l l y a ssigned 
to Norpac, as the l a s t c a r r i e r a g a i n s t whom claimant had an accepted c l a i m f o r a 
low back i n j u r y . I n order to s h i f t r e s p o n s i b i l i t y to L i b e r t y Northwest, Norpac 
was r e q u i r e d to e s t a b l i s h t h a t claimant's subsequent employment at Mega Logs 
independently c o n t r i b u t e d to a worsening of h i s low back c o n d i t i o n . See Boise 
Cascade v. Starbuck, 296 Or 238 (1984); Stevens Equipment Co. v. American 
F a b r i c a t o r s , 106 Or App 354 (1991). The medical evidence e s t a b l i s h e s t h a t 
c l a i m a n t ' s work a c t i v i t i e s at Mega Log did not "worsen" c l a i m a n t ' s back condi
t i o n i n the u s u a l sense, but contributed independently to the c a u s a t i o n of an 
e n t i r e l y new c o n d i t i o n . The c o n d i t i o n Norpac accepted i n 1983 was a lumbosacral 
s t r a i n . Claimant's t r e a t i n g p h y s i c i a n s opined, and we have found, t h a t the 1983 
s t r a i n c o n d i t i o n was completely r e s o l v e d i n 1984, meaning t h a t c l a i m a n t had 
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f u l l y recovered and was r e s t o r e d to h i s p r e - i n j u r y s t a t u s long before he began 
working f o r Mega Log. Thus, the evidence e s t a b l i s h e s t h a t the low back p a i n 
claimant experienced a t work f o r Mega Log was not an ex a c e r b a t i o n of c l a i m a n t ' s 
1983 accepted i n j u r y f o r which Norpac could be held r e s p o n s i b l e on an aggrava
t i o n theory. Therefore, claimant's condition i s e i t h e r compensable as a new 
i n j u r y or o c c u p a t i o n a l d i s e a s e or i t i s not a compensable c o n d i t i o n a t a l l . 

Claimant's pain symptomology while working at Mega Log i n 1989 was gradual 
i n onset and i s t o be analyzed as an occupational d i s e a s e . V a l t i n s o n v. SAIF, 
56 Or App 184 (1982). The t h r e s h o l d problem i s to i d e n t i f y s p e c i f i c a l l y the 
o c c u p a t i o n a l d i s e a s e from which claimant s u f f e r s , i f any. The medical r e p o r t s 
from Dr. C l i b b o r n , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and the medical evidence as a 
whole c l e a r l y show t h a t claimant's p r e e x i s t i n g back abnormality i s not the occu
p a t i o n a l d i s e a s e . Dr. Clib b o r n diagnosed lumbosacral s t r a i n , which i s the occu
p a t i o n a l d i s e a s e . I n c o n t r a s t , the p r e e x i s t i n g abnormality i s a developmental 
s t r u c t u r a l problem which simply made claimant more s u s c e p t i b l e to having t h e 
kind of back s t r a i n t h a t Dr. Clibborn diagnosed, and which claimant has had i n 
the p a s t . See Tucker v. L i b e r t y Mutual I n s . Co., 87 Or App 607 (1987) ( c l a i m 
ant's s t r u c t u r a l foot deformity i s not the occupational d i s e a s e , but r a t h e r i s a 
developmental s t r u c t u r a l problem which makes claimant more s u s c e p t i b l e to 
c h r o n i c foot s t r a i n , which i s the occupational d i s e a s e ) . 

The medical evidence a l s o e s t a b l i s h e s t h a t claimant's work a c t i v i t i e s a t 
Mega Log were the major c o n t r i b u t i n g cause of claimant's back s t r a i n c o n d i t i o n 
and need f o r medical treatment. Therefore, claimant's lumbosacral s t r a i n condi
t i o n ( a s opposed to the underlying s t r u c t u r a l abnormality) i s compensable. 
Aetna C a s u a l t y Co. and S t . Vincent H o s p i t a l v. Donna E. Aschbacher, 107 Or App 
494 (1991). The s t r a i n became d i s a b l i n g i n November 1989. Claimant's l a s t em
ployment was L i b e r t y Northwest's insured. Therefore, L i b e r t y Northwest i s r e 
s p o n s i b l e . Bracke v. Baza'r, 293 Or 239 (1982). For these reasons alone, we 
a f f i r m the Ref e r e e ' s order s e t t i n g a s i d e L i b e r t y Northwest's d e n i a l and uphold
ing the d e n i a l by Norpac. 

As an a d d i t i o n a l b a s i s f o r upholding Norpac's d e n i a l , the Referee a l s o 
d i s m i s s e d c l a i m a n t ' s hearing request for being untimely and because cl a i m a n t 
a l l e g e d l y f a i l e d to e s t a b l i s h good cause f o r the u n t i m e l i n e s s . Claimant does 
not deny t h a t the hearing request was untimely f i l e d . I n s t e a d , c l a i m a n t con
tends t h a t he e s t a b l i s h e d good cause for the l a t e f i l i n g . However, given our 
d i s p o s i t i o n of t h i s c ase, we need not reach t h a t i s s u e . 

Attorney Fees 

L i b e r t y Northwest requested review. We have concluded t h a t c l a i m a n t ' s 
compensation should not be d i s a l l o w e d . Therefore, claimant's a t t o r n e y i s e n t i 
t l e d t o an a s s e s s e d fee. ORS 656.382(2). A f t e r c o n s i d e r i n g the f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4), and applying them to t h i s case, we f i n d t h a t $850 i s 
a reasonable a s s e s s e d fee f o r claimant's e f f o r t s on Board review, to be pa i d by 
L i b e r t y Northwest. I n reaching t h i s conclusion, we have p a r t i c u l a r l y c o n s i d e r e d 
the time devoted to the i s s u e (as represented by claimant's respondent's b r i e f ) , 
the complexity of the i s s u e presented, and the value of the i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s order dated October 17, 1990 i s affirmed. For s e r v i c e s on 
Board review, c l a i m a n t ' s counsel i s awarded $850, to be paid by L i b e r t y 
Northwest. 
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I n the Matter of the Compensation of 
SHANNON L. MATHEWS, Claimant 

WCB Case Nos. 89-07445 & 90-00544 
ORDER ON RECONSIDERATION 

Malagon, et a l . , Claimant Attorneys 
Cowling & H e y s e l l , Defense Attorneys 

The i n s u r e r r e q u ests r e c o n s i d e r a t i o n of our June 21, 1991 Order on Review 
t h a t a f f i r m e d and adopted the order of the Referee with supplementation. S p e c i f 
i c a l l y , t he i n s u r e r r e q uests t h a t we re c o n s i d e r our order i n l i g h t of the recent 
Board d e c i s i o n i n Harry E. F o r r e s t e r , 43 Van Natta 1480 (1991). A d d i t i o n a l l y , 
the i n s u r e r r e q u e s t s t h a t we re c o n s i d e r and reduce our award of a s s e s s e d a t t o r 
ney f e e s . 

Because claimant requested a hearing before May 1, 1990, and hearing was 
he l d before J u l y 1, 1990, former ORS 656.262(10) a p p l i e s . See Id a M. Walker, 43 
Van Natta 1402 (1991). The Board analyzed the p e n a l t y - r e l a t e d a t t o r n e y fee i n 
the matter of Harry E. F o r r e s t e r , supra, pursuant to amended ORS 656.262(10). 
A c c o r d i n g l y , a s i m i l a r a n a l y s i s i s not appropriate to the present c a s e . 

A d d i t i o n a l l y , we conclude t h a t the a s s e s s e d attorney fee i s s u e r a i s e d by 
the i n s u r e r ' s request f o r r e c o n s i d e r a t i o n was adequately considered and address
ed i n our p r i o r order. 

Accordingly, our June 21, 1991 order i s abated and withdrawn. As supple
mented h e r e i n , we r e p u b l i s h our June 21, 1991 order i n i t s e n t i r e t y . The par
t i e s ' r i g h t s of appeal s h a l l run from the date of t h i s order. 

IT I S SO ORDERED. 

J u l y 19, 1991 C i t e as 43 Van Natta 1631 (1991) 

I n the Matter of the Compensation of 
HENRY M. PARNELL, Claimant 

WCB Case No. Cl-00231 
ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
Malagon, et a l . , Claimant Attorneys 

Beers, e t a l . , Defense Attorneys 

Reviewed by Board Members C r i d e r & Neidig. 

P r e v i o u s l y , on March 25, 1991, we approved the p a r t i e s Claim D i s p o s i t i o n 
Agreement. Pursuant to t h a t agreement, i n c o n s i d e r a t i o n of the payment of 
$42,500 by EBI Companies, claimant r e l e a s e d h i s r i g h t s to f u t u r e workers' com
pe n s a t i o n b e n e f i t s , except medical s e r v i c e s , for h i s compensable i n j u r y . 

We r e c e i v e d the i n s u r e r ' s A p r i l 9, 1991 l e t t e r seeking r e c o n s i d e r a t i o n and 
r e s c i s s i o n of the CDA, or i n the a l t e r n a t i v e r e q u e s t i n g reformation of the CDA. 
The purpose of t h i s request was to r e c t i f y the p a r t i e s ' f a i l u r e t o obtain the 
D i r e c t o r ' s approval f o r reimbursement from the Handicapped Workers' Reserve 
(HWR). However, inasmuch as we found t h a t the i n s u r e r had requested abatement 
of the order a f t e r 10 days had passed s i n c e approval, we denied the motion f o r 
r e c o n s i d e r a t i o n i n accordance with OAR 438-09-035(1). 

S i n c e our March 25, 1991 approval order i s s u e d , the Board has been made 
aware t h a t the c l a i m being disposed of was granted Handicapped Worker Reserve 
r e l i e f p r i o r t o the execution of the agreement by the p a r t i e s . Thus, the D i r e c 
t o r or h i s designated r e p r e s e n t a t i v e was a necessary party to the agreement. 
See ORS 656.236(6). The agreement which was approved di d not provide f o r the 
D i r e c t o r ' s approval and was not approved by him. 
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ORS 656.628(7) provides t h a t any settlement of an HWR q u a l i f i e d c l a i m i s 
void, u n l e s s approved by the D i r e c t o r : 

" ( 7 ) Notwithstanding any other p r o v i s i o n of 
law: 

(a) A f t e r a determination has been made by the 
d i r e c t o r t h a t an employer w i l l r e c e i v e reim
bursement from the Handicapped Workers Reserve, 
any settlement of the c l a i m by the p a r t i e s i s 
v o i d u n l e s s made with the w r i t t e n approval of 
the d i r e c t o r . " 

The d i r e c t o r has defined the term "settlement" t o i n c l u d e a c l a i m 
d i s p o s i t i o n agreement. See OAR 436-40-005(10). 

Thus, because the p a r t i e s have attempted to s e t t l e a HWR q u a l i f i e d 
c l a i m without the D i r e c t o r ' s approval, we f i n d t h a t the agreement entered 
i n t o by the p a r t i e s was "void." See ORS 656.628(7). I t t h e r e f o r e f o l l o w s 
t h a t the Board's March 25, 1991 approval order was without a u t h o r i t y , and 
i s i n v a l i d as w e l l . 

On J u l y 11, 1991, we r e c e i v e d a r e v i s e d CDA. T h i s agreement con
t a i n s the same terms and p r o v i s i o n s of the p r i o r submission. I n a d d i t i o n , 
i t has been approved by the D i r e c t o r ' s r e p r e s e n t a t i v e approving reimburse
ment of the c l a i m from the Handicapped Workers' Reserve Fund. We f i n d 
t h i s agreement i s i n compliance with the a p p l i c a b l e a d m i n i s t r a t i v e r u l e s 
and s t a t u t e s . See ORS 656.236(6); 656.628(7)(a). Accordingly, the par
t i e s ' c l a i m d i s p o s i t i o n agreement i s approved, hereby f u l l y and f i n a l l y 
r e s o l v i n g t h i s matter. An attorney fee payable to c l a i m a n t ' s a t t o r n e y 
according to the terms of the agreement i s a l s o approved. 

I T I S SO ORDERED. 

J u l y 22, 1991 C i t e as 43 Van Natta 1632 (1991) 

I n the Matter of the Compensation 
BETTY J . CURTISS, Claimant 

WCB Case No. 84-04967 
ORDER ON REVIEW 

Richar d O. Nesting, Claimant Attorney 
Meyers & Radler, Defense Attorneys 

Reviewed by Board Members Neidig and C r i d e r . 

The s e l f - i n s u r e d employer requests review of Referee M i l l s ' order t h a t : 
(1) granted claimant permanent t o t a l d i s a b i l i t y , whereas p r i o r Determination 
Orders had awarded her a t o t a l of 30 percent (96 degrees) unscheduled permanent 
d i s a b i l i t y f o r a low back i n j u r y ; and (2) found t h a t claimant was permanently 
and t o t a l l y d i s a b l e d as of October 1985. I n i t s b r i e f , the employer contends 
t h a t , i f the Referee e r r e d i n f i n d i n g claimant permanently t o t a l l y d i s a b l e d as 
of October 1985, an o f f s e t of temporary d i s a b i l i t y b e n e f i t s f o r the p e r i o d of 
November 3, 1987 through June 20, 1988, should be authorized. On review, the 
i s s u e s a re permanent t o t a l d i s a b i l i t y and o f f s e t . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts the Referee's Findings of F a c t , with the e x c e p t i o n of the 
f i n a l sentence i n the second to l a s t paragraph and the l a s t paragraph. 
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FINDINGS OF ULTIMATE FACT 

Claimant i s i n c a p a c i t a t e d from r e g u l a r l y performing work at a g a i n f u l and 
s u i t a b l e occupation. 

E f f o r t s to obtain work would be f u t i l e . 

But f o r the compensable i n j u r y , claimant would be w i l l i n g to seek r e g u l a r 
g a i n f u l employment. 

CONCLUSIONS OF LAW AND OPINION 

The Referee concluded t h a t claimant was permanently t o t a l l y d i s a b l e d . We 
agree. 

I n order to prove entitlement to permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must prove t h a t she i s permanently i n c a p a c i t a t e d from r e g u l a r l y per
forming work at a g a i n f u l and s u i t a b l e occupation. ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . Perma
nent t o t a l d i s a b i l i t y may r e s u l t from l e s s than t o t a l p h y s i c a l i n c a p a c i t y , when 
combined with nonmedical c o n d i t i o n s , i n c l u d i n g "age, t r a i n i n g , a p t i t u d e , adapt
a b i l i t y to nonphysical labor, mental c a p a c i t y , emotional c o n d i t i o n , as w e l l as 
the c o n d i t i o n of the labor market." Wilson v. Weyerhaeuser, 30 Or App 403, 409 
(1977) . 

Unless c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h her nonmedical 
d i s a b i l i t i e s renders a work search f u t i l e , SAIF v. S c h o l l , 92 Or App 594, 597 
(1988) , she must a l s o e s t a b l i s h t h a t she has made reasonable e f f o r t s to obtain 
r e g u l a r g a i n f u l employment. ORS 656.206(3). Moreover, even i f a work search 
would be f u t i l e , she must f u r t h e r e s t a b l i s h t h a t , but f o r the compensable i n 
j u r y , she would have returned to work. SAIF v. Stephen, 308 Or 41, 47-48 
(1989) . 

I n J u l y 1986, claimant's t r e a t i n g n e u r o l o g i s t , Dr. Berkeley, opined t h a t 
c l a i m a n t was permanently and t o t a l l y d i s a b l e d on October 4, 1985, when he saw 
her at the request of Dr. Cherry. Dr. Berkeley noted t h a t c l a i m a n t was unable 
to walk f o r any p a r t i c u l a r d i s t a n c e and was r e q u i r e d to use a cane. Claimant 
had constant pain i n the low back and legs and she s u f f e r e d from severe muscle 
spasms. Claimant was unable to bend, l i f t , t w i s t or do any housework. Dr. 
B e r k e l e y opined t h a t claimant had remained permanently and t o t a l l y d i s a b l e d with 
no changes. 

I n November 1989, Dr. Berkeley r e i t e r a t e d t h a t claimant remained " f u l l y 
d i s a b l e d as before." He noted claimant's low back and l e f t l e g problems, i n 
a d d i t i o n to muscular spasms and pain i n the g r o i n a r e a . He r e p o r t e d t h a t 
c l a i m a n t was unable to s l e e p and had to get up to walk around every two hours. 

I n November 1989, the Orthopaedic Consultants examined cla i m a n t and d i a g 
nosed degenerative d i s c d i s e a s e and postoperative s t a t u s "lumbar laminotomy and 
foraminotomy x 2 with r e s i d u a l s . " The Consultants a l s o diagnosed c h r o n i c 
mechanical low back pain, chronic l e f t S I radiculopathy, exogenous o b e s i t y and 
p s y c h o l o g i c a l f a c t o r s impeding recovery. The Consultants concluded t h a t , from a 
p h y s i c a l standpoint, claimant was capable of performing sedentary work. 

I n March 1990, Dr. Berkeley reported t h a t c l a i m a n t ' s present c o n d i t i o n was 
r e l a t e d t o her i n d u s t r i a l a c c i d e n t . He noted t h a t claimant had d i f f i c u l t y s i t 
t i n g or s t a n d i n g f o r prolonged periods of time. She a l s o had d i f f i c u l t y coping 
w i t h housework and had to be c o n s t a n t l y helped by her husband. I n l i g h t of 
c l a i m a n t ' s d i s a b i l i t i e s , Dr. Berkeley concluded t h a t claimant was incapa ble of 
performing any type of work "even i f sedentary," because of her p e r s i s t i n g pain. 
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F i n a l l y , Dr. B e r k e l e y reported t h a t , during the nine years he had known c l a i m 
ant, he had never observed p s y c h o l o g i c a l f a c t o r s impeding her recovery. He 
s t a t e d t h a t c l a i m a n t ' s complaints "were always r e l a t e d to some organ i c condi
t i o n . " 

I n A p r i l 1990, Dr. Parvaresh, p s y c h i a t r i s t , examined claimant f o r the 
t h i r d time. He diagnosed " p s y c h o l o g i c a l f a c t o r s a f f e c t i n g p h y s i c a l c o n d i t i o n . " 
Dr. P a r v a r e s h reported t h a t claimant did not have major depression and d i d not 
have ongoing p s y c h i a t r i c impairment as i t r e l a t e d to her a b i l i t y to work. He 
concluded t h a t claimant d i d not have ongoing p s y c h i a t r i c problems other than the 
u n d e r l y i n g problems diagnosed as p s y c h o l o g i c a l f a c t o r s a f f e c t i n g p h y s i c a l condi
t i o n . 

I n June 1990, Dr. Tinker, p s y c h o l o g i s t , examined claimant and r e p o r t e d 
t h a t she presented with a depressed mood and appropriate a f f e c t . He s t a t e d t h a t 
c l a i m a n t ' s d e p r e s s i o n was manifested by c r y i n g s p e l l s , s o c i a l withdrawal, i r r i 
t a b i l i t y , f a t i g u e , s l e e p and a p p e t i t e disturbance. Dr. T i n k e r noted t h a t a 
r e c e n t MMPI adm i n i s t e r e d by Dr. Parvaresh i n d i c a t e d t h a t claimant had shown some 
improvement w i t h regard to her depressed s t a t e . He a l s o noted t h a t an i n i t i a l 
Beck Depression Inventory score placed claimant w i t h i n the range of extremely 
severe d e p r e s s i o n , however, her most recent score was w i t h i n the moderate to 
severe range of d e p r e s s i o n . F i n a l l y , Dr. Tinker concluded t h a t c l a i m a n t was 
s e v e r e l y depressed and anxious i n r e a c t i o n to the r e s i d u a l s of her job i n j u r y . 
He r e p o r t e d t h a t , from a p s y c h o l o g i c a l standpoint, claimant d i d not appear 
capable of g a i n f u l employment. 

Under the circumstances, we conclude t h a t claimant i s permanently i n c a p a c 
i t a t e d from r e g u l a r l y performing work at a g a i n f u l and s u i t a b l e occupation, due 
to her 1979 compensable i n j u r y and i t s p s y c h o l o g i c a l sequelae. I n r e a c h i n g t h i s 
c o n c l u s i o n , we r e l y upon the opinion of Dr. Berkeley. Dr. Berkeley, as c l a i m 
ant's t r e a t i n g n e u r o l o g i s t f o r a nine year period, was i n the best p o s i t i o n to 
comment on the e f f e c t of claimant's o v e r a l l p h y s i c a l impairment and we f i n d h i s 
opinion p e r s u a s i v e . See Givens v. SAIF, 61 Or App 490 (1983). 

We a r e a l s o convinced t h a t claimant's p s y c h o l o g i c a l c o n d i t i o n i s r e l a t e d 
to her impairment. Although Dr. Parvaresh reported t h a t claimant had improved 
and d i d not have major depression, he i n i t i a l l y b e l i e v e d claimant was depressed, 
although he was not sure "that the depression was e n t i r e l y r e l a t e d t o her back 
pain, even though ob v i o u s l y c h r o n i c d i s a b i l i t y c o n t r i b u t e s to i t . " We do not 
f i n d Dr. P a r v a r e s h ' s r e c e n t opinion to be p e r s u a s i v e as he has not s t a t e d t h a t 
c l a i m a n t ' s d e p r e s s i o n had r e s o l v e d and he emphasized t h a t claimant was i n much 
b e t t e r s p i r i t s than during her v i s i t i n 1986, as demonstrated by no o v e r t t e a r 
f u l n e s s , and c l a i m a n t ' s a b i l i t y to be congenial, smile and r e l a t e r easonably 
w e l l . 

On the other hand, Dr. Tinker reported t h a t , during both v i s i t s , c l a i m a n t 
presented w i t h a depressed mood and a f f e c t . He noted t h a t her d e p r e s s i o n was 
manifested by c r y i n g s p e l l s and other symptoms. Dr. T i n k e r d i d not d i s a g r e e 
with Dr. P a r v a r e s h ' s assessment t h a t claimant's depression had improved. Never
t h e l e s s , he concluded t h a t claimant was s e v e r e l y depressed, although, because of 
her o p t i m i s t i c demeanor and coping s t y l e s of d e n i a l and r e p r e s s i o n , she appeared 
l e s s depressed than she i n f a c t was. 

We conclude t h a t Dr. T i n k e r ' s opinion i s c o n s i s t e n t w i t h the r e c o r d and i s 
supported by the medical evidence, i n c l u d i n g Dr. Parvaresh's e a r l i e r o p i n i o n and 
the most r e c e n t t e s t r e s u l t s . Accordingly, we f i n d Dr. T i n k e r ' s opinion p e r s u a 
s i v e i n r e s p e c t t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and her a b i l i t y t o o b t a i n 
employment. 
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F i n a l l y , we are persuaded t h a t claimant's compensable p h y s i c a l and psycho
l o g i c a l c o n d i t i o n s preclude v o c a t i o n a l r e t r a i n i n g and make a work s e a r c h f u t i l e . 
Claimant has expressed a w i l l i n g n e s s to r e t u r n to work w i t h i n her p h y s i c a l capa
b i l i t i e s . Her i n a b i l i t y to complete a t r a i n i n g program was a r e s u l t of a s e r i 
ous f a l l , r a t h e r than an u n w i l l i n g n e s s to cooperate with v o c a t i o n a l s e r v i c e s . 
T h e r e f o r e , we are persuaded t h a t , but for the compensable i n j u r y and i t s psycho
l o g i c a l sequelae, claimant would have been w i l l i n g to seek r e g u l a r g a i n f u l 
employment. 

Assuming arguendo t h a t claimant i s not permanently and t o t a l l y d i s a b l e d 
from a medical standpoint, we would n e v e r t h e l e s s conclude t h a t she i s perma
n e n t l y and t o t a l l y d i s a b l e d under the "odd-lot" d o c t r i n e . See Wilson v. 
Weyerhaeuser, 30 Or App 403 (1988). Claimant i s 56 y e a r s of age and her work 
h i s t o r y i s l i m i t e d to t h a t of a homemaker and a bakery h e l p e r . Although c l a i m 
ant began v o c a t i o n a l r e t r a i n i n g , i t was i n t e r r u p t e d by an i n j u r y . I n a d d i t i o n , 
the v o c a t i o n a l testimony i n d i c a t e d t h a t , even though claimant might be able to 
o b t a i n work a t home doing telephone s a l e s , she would not be a b l e t o hold such a 
job u n l e s s she could be productive. Dr. Berkeley's opinion i n d i c a t e s t h a t 
c l a i m a n t could not p h y s i c a l l y perform even sedentary work. 

We, t h e r e f o r e , conclude t h a t claimant's age, a p t i t u d e and l a c k of t r a i n 
ing, combined w i t h her p h y s i c a l and p s y c h o l o g i c a l c o n d i t i o n s , render her perma
n e n t l y t o t a l l y d i s a b l e d under the "odd-lot" d o c t r i n e . 

E f f e c t i v e Date of Permanent T o t a l D i s a b i l i t y 

The Referee concluded t h a t claimant was permanently t o t a l l y d i s a b l e d s i n c e 
at l e a s t October 1985. On review, the employer contends t h a t , because an order 
postponing a c t i o n on own motion i n s t r u c t e d the Referee to r a t e permanent d i s 
a b i l i t y based on claimant's condition at the time of the hearing, the Referee 
e r r e d by awarding permanent t o t a l d i s a b i l i t y from any date other than t h a t of 
the h e a r i n g . We d i s a g r e e . 

Although the Referee was d i r e c t e d to r a t e permanent d i s a b i l i t y based on 
c l a i m a n t ' s c o n d i t i o n at the time of hearing, he was not precluded from f i n d i n g 
t h a t c l a i m a n t had proven entitlement to permanent t o t a l d i s a b i l i t y from an 
e a r l i e r date. Claimant i s e n t i t l e d to permanent d i s a b i l i t y b e n e f i t s from the 
e a r l i e s t date on which d i s a b i l i t y i s proved to have e x i s t e d . V.W. Johnson & 
Sons v. Johnson, 103 Or App 355 (1990). 

Here, we have found t h a t claimant i s permanently t o t a l l y d i s a b l e d on a 
medical b a s i s , as supported by the evidence regarding her p h y s i c a l and psycho
l o g i c a l c o n d i t i o n s . Dr. Tinker t e s t i f i e d t h a t h i s review of the medical record 
i n d i c a t e d t h a t claimant's onset of depression f o l l o w i n g her compensable i n j u r y 
o c c u r r e d i n the e a r l y to mid-1980's. Dr. Tinker noted c l a i m a n t ' s symptoms of 
d e p r e s s i o n i n 1983 and 1984. 

Claimant's l a s t award of compensation was a March 24, 1980 Determination 
Order t h a t awarded an a d d i t i o n a l 5 percent unscheduled permanent d i s a b i l i t y . 
C l aimant's t r e a t i n g p h y s i c i a n , Dr. Berkeley, reported t h a t claimant was perma
n e n t l y t o t a l l y d i s a b l e d as of October 1985. Because c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n e x i s t e d before t h a t time, we conclude t h a t , as of October 1985, c l a i m 
ant was permanently and t o t a l l y d i s a b l e d . We, t h e r e f o r e , a f f i r m the Referee on 
the i s s u e of e f f e c t i v e date of permanent t o t a l d i s a b i l i t y . 

O f f s e t 

Because we have affirmed the Referee on the i s s u e of e f f e c t i v e date of 
permanent t o t a l d i s a b i l i t y , the i s s u e of o f f s e t i s moot. 
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A f t e r c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s c a s e , we f i n d t h a t a reasonable fee f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on review i s $1,200, to be paid by the employer. I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y considered the time devoted to the case (as r e p r e 
sented by c l a i m a n t ' s respondent's b r i e f ) , the s i g n i f i c a n t complexity of the 
i s s u e s and the v a l u e of the i n t e r e s t involved. 

ORDER 

The R e f e r e e ' s order dated August 31, 1990 i s affirmed. For s e r v i c e s on 
review, c l a i m a n t ' s counsel i s awarded an a s s e s s e d fee of $1,200, t o be p a i d by 
the s e l f - i n s u r e d employer. 

J u l y 22, 1991 C i t e as 43 Van Natta 1636 (1991) 

I n the Matter of the Compensation of 
KENNETH V. HAMBRICK, Claimant 

WCB Case No. 89-10273 
THIRD ORDER ON RECONSIDERATION 

Malagon, e t a l . Claimant Attorneys 
B r i a n Pocock, Defense Attorney 

The s e l f - i n s u r e d employer requests r e c o n s i d e r a t i o n of our A p r i l 12, 1991 
Order on Review and June 6, 1991 Order on Reconsideration. S p e c i f i c a l l y , the 
employer d i s a g r e e s with t h a t p o r t i o n of our order t h a t awarded c l a i m a n t ' s coun
s e l an approved fee a t the hearings l e v e l , notwithstanding c l a i m a n t ' s f a i l u r e t o 
request such a fee u n t i l Board l e v e l . The employer contends t h a t i t has complied 
by paying c l a i m a n t ' s compensation as ordered by the Referee and, t h e r e f o r e , i t 
should not now be r e q u i r e d to pay claimant's counsel an a t t o r n e y f e e . 

I n our f i r s t order on r e c o n s i d e r a t i o n , we concluded t h a t c l a i m a n t was en
t i t l e d to an approved fee f o r s e r v i c e s provided at the hearings l e v e l even 
though the Referee f a i l e d to approve a fee out of compensation and c l a i m a n t d i d 
not request such a fee u n t i l r e c o n s i d e r a t i o n at Board l e v e l . We ordered the em
p l o y e r t o pay the f e e . We r e l i e d upon a Board case which h e l d t h a t , where a 
Referee e r r e d by not awarding claimant's counsel an approved fee, the e r r o r may 
be c o r r e c t e d a t Board l e v e l . Teresa R. Harmon, 42 Van Natta 1 (1990). 

I n Harmon, we concluded t h a t , because our review i s de novo and the admin
i s t r a t i v e r u l e s provide t h a t the Referee s h a l l approve a fee of 25 p e r c e n t of 
the i n c r e a s e d compensation, we may award claimant's counsel a fee i n a c a s e i n 
which the Referee f a i l e d to do so. See OAR 438-15-040(1); 656.386(2). Addi
t i o n a l l y , we d e c l i n e d to s p e c u l a t e whether or not the i n s u r e r had p a i d the com
pens a t i o n ordered by the Referee. We concluded t h a t even i f such a f i n d i n g 
could be made from the record, we would nonetheless be r e q u i r e d to address the 
R e f e r e e ' s e r r o r . T e r e s a R. Harmon, 42 Van Natta at 2. We f u r t h e r h e l d t h a t i f 
the employer had p a i d claimant the f u l l award, the employer must n o n e t h e l e s s pay 
an a d d i t i o n a l amount as a fee. Teresa R. Harmon. 42 Van Natta 237 (1990). 

On r e c o n s i d e r a t i o n , the employer argues t h a t i t has complied with the Ref
e r e e ' s order and has paid the compensation due claimant. The employer contends 
t h a t c l a i m a n t ' s counsel had an o b l i g a t i o n to request r e c o n s i d e r a t i o n from the 
R e f e r e e ' s order which f a i l e d to approve a fee, and because the i s s u e was not 
r a i s e d , c l a i m a n t ' s counsel should seek h i s fee from claimant, r a t h e r than from 
the employer. 

While c l a i m a n t ' s attorney i s e n t i t l e d to a fee, i n the absence of a Ref
e r e e ' s order approving a fee and d i r e c t i n g i t to be paid to the a t t o r n e y , the 
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employer may not be r e q u i r e d to pay an a d d i t i o n a l amount as a f e e . The employ
e r ' s argument has m e r i t . We have held t h a t an i n s u r e r i s under no o b l i g a t i o n to 
reimburse c l a i m a n t ' s attorney for a m i s d i r e c t e d attorney fee. Mohammad Z a r i f i , 
42 Van Natta 670 (1990). I n Z a r i f i , the i n s u r e r paid the e n t i r e compensation 
fee t o c l a i m a n t but claimant d i d not pay h i s attorney. We n e v e r t h e l e s s con
cluded t h a t the i n s u r e r was not r e q u i r e d to reimburse c l a i m a n t ' s a t t o r n e y . The 
Board had not ordered d i r e c t payment of the fee to the attorney and t h e r e was no 
evidence t h a t claimant consented to such d i r e c t payment. 

We conclude t h a t the r a t i o n a l e expressed i n Z a r i f i c o n f l i c t s with the 
Harmon case, i n which the Referee never d i d order payment of an out-of-
compensation fee. We conclude t h a t i f the i n s u r e r has no duty t o pay an out-of-
compensation attorney fee d i r e c t l y to claimant's counsel i n a case i n which the 
Referee has approved such a fee, i t follows t h a t , i n a case such as the present 
one ( i . e . , where no fee was ever approved by the R e f e r e e ) , the employer s i m i 
l a r l y has no duty t o pay the fee d i r e c t l y to c l aimant's a t t o r n e y . Moreover, i f 
the employer has a l r e a d y paid the compensation as ordered, we conclude t h a t i t 
would be i n e q u i t a b l e to r e q u i r e the employer to now pay a fee as a r e s u l t of the 
R e f e r e e ' s e r r o r and claimant's f a i l u r e to t i m e l y request c o r r e c t i o n of the 
e r r o r . Therefore, to the extent t h a t i t i s i n c o n s i s t e n t w i t h the Z a r i f i case, 
we disavow our holding i n Harmon. 

Accordingly, the employer's request for r e c o n s i d e r a t i o n i s granted and our 
p r i o r o r ders are withdrawn. On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we 
adhere to and r e p u b l i s h our A p r i l 12, 1991 order and our June 6, 1991 and June 
26, 1991 orders on r e c o n s i d e r a t i o n , e f f e c t i v e t h i s date. The p a r t i e s ' r i g h t s of 
appeal s h a l l run from the date of t h i s order. 

I T I S SO ORDERED. 

J u l y 22, 1991 C i t e as 43 Van Natta 1637 (1991) 

I n the Matter of the Compensation of 
WILLIAM J . HARRISON, Claimant 

WCB Case No. 89-20610 
ORDER ON RECONSIDERATION 

Welch, e t a l . , Claimant Attorneys 
VavRosky, e t a l . , Defense Attorneys 

On June 14, 1991, we abated our May 29, 1991 Order on Review t h a t affirmed 
a R e f e r e e ' s order t h a t : (1) d e c l i n e d to postpone the hearing pending appeal of 
c l a i m a n t ' s medical s e r v i c e s c l a i m under the Longshore and Harbor Workers' 
Compensation Act; and (2) s e t a s i d e the s e l f - i n s u r e d employer's d e n i a l of c l a i m 
ant's o c c u p a t i o n a l d i s e a s e c l a i m for a l e f t knee c o n d i t i o n . We abated our order 
t o a l l o w f u r t h e r c o n s i d e r a t i o n i n l i g h t of the Court of Appeals' d e c i s i o n i n 
Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 (1991). Having reviewed the 
c o m p e n s a b i l i t y i s s u e i n view of the c o u r t ' s recent d e c i s i o n , we proceed with our 
r e c o n s i d e r a t i o n . 

For an o c c u p a t i o n a l d i s e a s e claim, the date of " i n j u r y " i s the date upon 
which claimant was l a s t exposed to employment c o n d i t i o n s which a l l e g e d l y caused 
the d i s e a s e . Johnson v. SAIF, 78 Or App 143, rev den 301 Or 240 (1986). Claim
ant was apparently working for the s e l f - i n s u r e d employer at the time of the 
February 9, 1990 hearing. Therefore, the l a s t work exposure which could have 
c o n t r i b u t e d to h i s knee c o n d i t i o n occurred on t h a t date. Accordingly, the occu
p a t i o n a l d i s e a s e law e f f e c t i v e between January 1, 1988 and J u l y 1, 1990 before 
i t s amendment i s a p p l i c a b l e . See Johnson, supra, at 146-48; Donna E. 
Aschbacher, 41 Van Natta 1242 (1989). 
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Claimant's work as a plumber involved r e p e t i t i v e bending, stooping, c r a w l 
ing, k n e e l i n g , walking and climbings s t a i r s . Considering t h e s e a c t i v i t i e s , we 
conclude t h a t h i s c l a i m i s f o r a condition r e s u l t i n g from a " s e r i e s of t r a u m a t i c 
events or o c c u r r e n c e s " under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . To e s t a b l i s h t h a t h i s 
c o n d i t i o n i s compensable under subsection ( l ) ( c ) , claimant must prove t h a t t h e s e 
t r a u m a t i c events at work were the major c o n t r i b u t i n g cause of a worsening of h i s 
p r e e x i s t i n g knee c o n d i t i o n . Aetna Casualty Co. v. Aschbacher, supra. Major 
c o n t r i b u t i n g cause means an a c t i v i t y or exposure, or combination of a c t i v i t i e s 
or exposures, which c o n t r i b u t e more to the onset or worsening than a l l other 
a c t i v i t i e s or exposures combined. See McGarrah v. SAIF, 296 Or 145, 146 (1983); 
D e t h l e f s v. Hvster Co., 295 Or 309-310 (1983). 

I n our May 19, 1991 order, we determined t h a t the c l a i m was compensable, 
due to c l a i m a n t ' s worsened symptoms, based on the opinion of Dr. La Gosse, long
time t r e a t i n g p h y s i c i a n . Upon r e c o n s i d e r a t i o n , we continue to f i n d La Gosse's 
opinion concerning c a u s a t i o n to be p e r s u a s i v e , f o r the reasons s t a t e d i n our 
p r i o r order. 

During the y e a r s t h a t La Gosse t r e a t e d claimant f o r knee problems, he r e 
p e a t e d l y opined t h a t c l a i m a n t ' s work a c t i v i t i e s aggravated h i s knee symptoms. 
However, he a l s o opined t h a t claimant's "condition would have been e s s e n t i a l l y 
the same even had he engaged i n a more sedentary or l e s s strenuous form of g a i n 
f u l occupation" and t h a t c l a i mant's h i s t o r y s i n c e 1978 " r e p r e s e n t s a n a t u r a l 
p r o g r e s s i v e degenerative a r t h r i t i s . " (Ex. 51, emphasis added). T h e r e f o r e , we 
conclude t h a t claimant has not c a r r i e d h i s burden of proving t h a t h i s work 
a c t i v i t i e s w i t h the employer were the major c o n t r i b u t i n g cause of h i s worsened 
l e f t knee c o n d i t i o n . Consequently, t h a t p o r t i o n of the Referee's order which 
s e t a s i d e the employer's d e n i a l i s r e v e r s e d . The employer's d e n i a l i s r e i n 
s t a t e d and upheld. 

Claimant's a t t o r n e y i s not e n t i t l e d to a fee f o r h i s s e r v i c e s at h e a r i n g 
or on review because the compensation awarded at hearing i s d i s a l l o w e d and he 
d i d not s u c c e s s f u l l y defend a g a i n s t the employer's appeal. See ORS 656.386(1) & 
ORS 656.382(2) . 

Accordingly, our p r i o r order i s withdrawn. On r e c o n s i d e r a t i o n , as supple
mented and amended h e r e i n , we adhere to and r e p u b l i s h our May 29, 1991 order 
e f f e c t i v e t h i s date, except f o r those portions p e r t a i n i n g to c o m p e n s a b i l i t y and 
a t t o r n e y f e e s . The p a r t i e s ' r i g h t s of appeal s h a l l run from the date of t h i s 
order. 

I T I S SO ORDERED. 

J u l y 22, 1991 C i t e as 43 Van Natta 1638 (1991) 

I n the Matter of the Compensation of 
NICOLASA MARTINEZ, Claimant 

WCB Case No. 90-12293 
ORDER ON REVIEW 

Michael B. Dye, Claimant Attorney 
Scheminske & Lyons, Defense Attorneys 

Reviewed by Board Members Neidig and C r i d e r . 

Claimant r e q u e s t s review of Referee Holtan's order t h a t : (1) awarded 
c l a i m a n t ' s a t t o r n e y 50 percent of a penalty under ORS 656.262(10) f o r the s e l f -
i n s u r e d employer's untimely payment of medical s e r v i c e s ; and (2) d e c l i n e d to 
award cl a i m a n t an attorney fee under ORS 656.382(1) f o r the same conduct. On 
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review, claimant contends t h a t she i s e n t i t l e d to a c a r r i e r - p a i d a t t o r n e y fee 
pursuant to ORS 656.382(1). We a f f i r m . 

FINDINGS OF FACT 

On A p r i l 4, 1990, the Board affirmed and adopted a Referee's December 5, 
1988 order t h a t s e t a s i d e the employer's d e n i a l of c l a i m a n t ' s medical s e r v i c e s 
c l a i m f o r her low back c o n d i t i o n . T h i s c l a i m p e r t a i n e d to c h i r o p r a c t i c t r e a t 
ments provided by Dr. Romanick. The Board's order was not appealed w i t h i n 30 
days from i t s i s s u a n c e . 

The employer did not pay the disputed c h i r o p r a c t i c b i l l s w i t h i n 60 days of 
the Board's order. On June 11, 1990, the Board r e c e i v e d c l a i m a n t ' s h e a r i n g 
r e q u e s t , which r a i s e d the i s s u e s of medical s e r v i c e s , p e n a l t i e s and a t t o r n e y 
f e e s . The employer paid the medical b i l l s on J u l y 6, 1990. 

P r i o r to the scheduled hearing, the p a r t i e s entered i n t o an " I n t e r i m 
P a r t i a l S t i p u l a t i o n and Order of D i s m i s s a l . " Pursuant to the s t i p u l a t i o n , the 
employer agreed t h a t $1,289.91 i n medical b i l l s were untimely p a i d . Conse
quently, the employer agreed to pay a penalty equal to 25 percent of t h a t 
amount, i . e . , $322.47. 

I n accordance with the s t i p u l a t i o n , claimant agreed to accept the a f o r e 
mentioned p e n a l t y on the condition t h a t she could seek e n t i t l e m e n t to a c a r r i e r -
p a i d a t t o r n e y fee under ORS 656.382(1). I n the event t h a t the Referee d i d not 
grant her such an attorney fee, claimant agreed t h a t her a t t o r n e y would r e c e i v e 
one-half of her penalty, i . e . , $161.24. T h e r e a f t e r , the Referee approved the 
i n t e r i m s t i p u l a t i o n and accepted w r i t t e n arguments regarding c l a i m a n t ' s e n t i t l e 
ment to an a t t o r n e y fee under ORS 656.382(1). 

CONCLUSIONS OF LAW 

R e l y i n g upon ORS 656.262(10), the Referee held t h a t c l a i m a n t ' s attorney 
was e n t i t l e d to one-half of the amount "then due" at the time of the employer's 
unreasonable conduct. Reasoning t h a t the aforementioned s t a t u t e was d i r e c t l y on 
p o i n t , the Referee concluded t h a t claimant was not e n t i t l e d to a separate a t t o r 
ney fee under ORS 656.382(1) for the same unreasonable conduct. We agree. 

Claimant requested a hearing i n t h i s case a f t e r May 1, 1990. The hearing 
was convened a f t e r J u l y 1, 1990. Neither party contends t h a t the former law i s 
c o n t r o l l i n g . Therefore, the amendments to ORS 656.802 apply. Or Laws 1990 
( S p e c i a l S e s s i o n ) , ch 2, 54; see Ida M. Walker, 43 Van Natta 1402 (1991). 

Claimant contends t h a t ORS 656.382(1) provides a s e p a r a t e route f o r an 
a t t o r n e y fee award d i s t i n c t from ORS 656.262(10), p a r t i c u l a r l y when the c a r r i e r 
has not t i m e l y complied with an unappealed Board order. ORS 656.382(1) does 
warrant an attorney fee under some circumstances i n which none may be awarded 
under ORS 656.262(10). However, under the circumstances presented i n t h i s case, 
i t does not. 

Former ORS 656.262(10) authorized the assessment of an a t t o r n e y fee under 
ORS 656.382(1) i f a c a r r i e r unreasonably r e f u s e s to pay compensation. However, 
the l e g i s l a t u r e amended ORS 656.262(10) during i t s 1990 S p e c i a l S e s s i o n . See Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2, 15. I n p l a c e of the language a u t h o r i z i n g 
the assessment of an attorney fee under ORS 656.382(1), ORS 656.262(10)(a) pro
v i d e s t h a t , i f the worker i s represented by an attorney, the a t t o r n e y s h a l l r e 
c e i v e one-half the penalty " i n l i e u of an attorney f e e . " Accordingly, c l a i m 
a n t ' s a t t o r n e y i s awarded one-half of the penalty a s s e s s e d by the R e f e r e e ' s 
order, i n l i e u of an attorney fee. 
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We a r e mindful t h a t the l e g i s l a t u r e has not repealed ORS 656.382(1), which 
a u t h o r i z e s the assessment of an attorney fee i f a c a r r i e r r e f u s e s to pay compen
s a t i o n due under a Board order or otherwise unreasonably r e s i s t s the payment of 
compensation. We d e c l i n e to a s s e s s an attorney fee i n t h i s c ase, however, be
cause the f a c t u a l b a s i s a s s e r t e d i n support of the fee — the employer's r e f u s a l 
to pay medical b i l l s found compensable under an unappealed Board order — i s 
i d e n t i c a l t o the f a c t u a l b a s i s f o r which a penalty i s a s s e s s a b l e under ORS 
65 6 . 2 6 2 ( 1 0 ) ( a ) . Moreover, th e r e are amounts "then due" upon which t o a s s e s s a 
pe n a l t y under ORS 656.262(10). Under such circumstances, the simultaneous 
assessment of an atto r n e y fee under ORS 656.382(1) would contravene the l e g i s l a 
t i v e i n t e n t expressed i n ORS 656.262(10)(a) t h a t c l a i mant's a t t o r n e y r e c e i v e 
one-half the penalty, " i n l i e u of an attorney f e e . " 

I n r e a c h i n g t h i s c o n c l u s i o n , we wish to emphasize t h a t ORS 656.382(1) was 
not i m p l i e d l y r e p e a l e d by the recent amendments to ORS 656.262(10). When appro
p r i a t e , an a t t o r n e y fee may s t i l l be ass e s s e d under ORS 656.382(1). For exam
pl e , i f a c a r r i e r engages i n conduct which c o n s t i t u t e s unreasonable r e s i s t a n c e 
to the payment of compensation but e i t h e r does not v i o l a t e ORS 656.262(10) or 
t h e r e a r e no amounts then due upon which to a s s e s s a penalty, c l a i m a n t ' s a t t o r 
ney would not be e n t i t l e d to an amount under ORS 656.262(10) but would be e n t i 
t l e d t o an at t o r n e y fee under ORS 656.382(1) f o r such unreasonable r e s i s t a n c e . 
I n other words, we do not consider ORS 656.382(1) to have been d i s p l a c e d by the 
re c e n t amendments t o ORS 656.262(10). 

I n c o n c l u s i o n , f o r the reasons d i s c u s s e d above, we conclude t h a t c l a i m a n t 
i s not e n t i t l e d t o an attorney fee under ORS 656.382(1). Accordingly, we a f f i r m 
the order of the Referee. 

ORDER 

The R e f e r e e ' s order dated December 13, 1990 i s affirmed. 

J u l y 22, 1991 C i t e as 43 Van Natta 1640 (1991) 

I n the Matter of the Compensation of 
JAMES E. PERFECT, Claimant 

WCB Case No. 89-18999 
ORDER ON RECONSIDERATION 

Dahn & Morrison, Claimant Attorneys 
Jerome L a r k i n ( S a i f ) , Defense Attorney 

Claimant r e q u e s t s r e c o n s i d e r a t i o n of our June 25, 1991 Order on Review. 
I n t h a t order, we concluded t h a t the record was not improperly, i n c o m p l e t e l y or 
otherwise i n s u f f i c i e n t l y developed absent claimant's newly submitted statements 
from Drs. Fraback and Gray. We a l s o concluded t h a t the Referee c o r r e c t l y de
c l i n e d t o grant claimant permanent and t o t a l d i s a b i l i t y and a f f i r m e d and adopted 
the R e f e r e e ' s order. 

On r e c o n s i d e r a t i o n , claimant argues: (1) our order i n c o r r e c t l y s t a t e s 
t h a t c l a i m a n t ' s a t t o r n e y d i d not request a continuance; (2) our order addresses 
Mr. Sanders' testimony as r e l i a b l e when he d i d not t e s t i f y ; and (3) the modified 
job c r e a t e d by the employer was not w i t h i n claimant's p h y s i c a l c a p a c i t y . 

I n our i n i t i a l Order on Review, we d e c l i n e d to remand f o r admission of the 
newly submitted statements i n p a r t because, although c l a i m a n t ' s a t t o r n e y i n i 
t i a l l y r equested a continuance, a f t e r the Referee s t a t e d t h a t she would c o n s i d e r 
the d i s p u t e d hearsay testimony only as to the b a s i s of the e x p e r t ' s o p i n i o n and 
not as s u b s t a n t i v e evidence, claimant's attorney d i d not t h e r e a f t e r move f o r a 
continuance. Assuming claimant's f a i l u r e to r e a s s e r t h i s request f o r 
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continuance was not a withdrawal of t h a t request, we would s t i l l d e c l i n e to 
remand. The f a i l u r e to r e a s s e r t the request f o r continuance was only one of 
s e v e r a l grounds f o r our r u l i n g . We adhere to t h a t r u l i n g based on the 
a l t e r n a t i v e grounds d i s c u s s e d i n our Order on Review. 

Claimant's remaining arguments were adequately addressed i n our i n i t i a l 
Order on Review. 

Accordingly, our June 25, 1991 Order on Review i s abated and withdrawn. 
As supplemented h e r e i n , we r e p u b l i s h our June 25, 1991 Order on Review i n i t s 
e n t i r e t y . The p a r t i e s r i g h t s of appeal s h a l l run from the date of t h i s order. 

I T I S SO ORDERED. 

J u l y 22, 1991 C i t e as 43 Van Natta 1641 (1991) 

I n the Matter of the Compensation of 
JOHN C. SCHILTHUIS, Claimant 

WCB Case No. 89-25021 
ORDER ON RECONSIDERATION 

Garlock, e t a l . , Claimant Attorneys 
Beers, e t a l . , Defense Attorneys 

The i n s u r e r has requested r e c o n s i d e r a t i o n of our June 24, 1991 Order on 
Review. S p e c i f i c a l l y , the i n s u r e r notes t h a t the Order paragraph i n a d v e r t e n t l y 
awarded claimant 3.84 degrees for 2 percent scheduled permanent p a r t i a l d i s a b i l 
i t y of both the r i g h t and l e f t w r i s t s r a t h e r than 3.0 degrees. On r e c o n s i d e r a 
t i o n , we agree with the i n s u r e r ' s assessment. 

Accordingly, our June 24, 1991 order i s abated and withdrawn. On recon
s i d e r a t i o n , the Order paragraph i s modified to award 2 percent (3.0) degrees 
scheduled permanent d i s a b i l i t y f o r l o s s of use or f u n c t i o n of each w r i s t / f o r e 
arm. As c o r r e c t e d h e r e i n , we adhere to and r e p u b l i s h our June 24, 1991 order i n 
i t s e n t i r e t y . The p a r t i e s ' r i g h t s of appeal s h a l l run from the date of t h i s 
order. 

I T I S SO ORDERED. 

J u l y 23, 1991 C i t e as 43 Van Natta 1641 (1991) 

I n the Matter of the Compensation of 
MARTIN COELHO, Claimant 
WCB Case No. Cl-01388 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
G a t t i , e t a l . , Claimant Attorneys 

Gary Wallmark ( S a i f ) , Defense Attorney 

Reviewed by Board Members Niedig and Westerband. 

On J u l y 2, 1991, the Board r e c e i v e d the p a r t i e s ' c l a i m d i s p o s i t i o n agree
ment i n the above-captioned matter. Pursuant to t h a t agreement, i n c o n s i d e r a 
t i o n of a s t a t e d sum, claimant r e l e a s e s c e r t a i n r i g h t s to f u t u r e workers' com
pens a t i o n b e n e f i t s , except medical s e r v i c e s , for the compensable i n j u r y . We s e t 
a s i d e the proposed d i s p o s i t i o n . 

On J u l y 16, 1991, we r e c e i v e d a l e t t e r from claimant. T h i s l e t t e r s t a t e s 
t h a t c l a i m a n t disapproves of the agreement. Yet, the l e t t e r a l s o suggests t h a t 
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cl a i m a n t d e s i r e s the Board to accept the agreement. Moreover, cla i m a n t i n d i 
c a t e s t h a t he d e s i r e s c o n s i d e r a t i o n of $15,000 i n settlement of the c l a i m . How
ever, we note t h a t the proposed agreement has a s t a t e d c o n s i d e r a t i o n of $8,000. 
Although cl a i m a n t i s represented by counsel, t h e r e i s no i n d i c a t i o n t h a t h i s 
counsel or t h e i n s u r e r ' s counsel has r e c e i v e d a copy of t h i s l e t t e r . T herefore, 
a copy of the l e t t e r i s provided to the r e s p e c t i v e counsels along w i t h t h i s 
order. 

Under such circumstances ( p a r t i c u l a r l y s i n c e claimant has expressed d i s 
s a t i s f a c t i o n w i t h the agreement and d e s i r e s a settlement much l a r g e r than the 
p r e s e n t proposed d i s p o s i t i o n ) , we i n t e r p r e t claimant's l e t t e r as a r e q u e s t t h a t 
the d i s p o s i t i o n be disapproved. See ORS 6 5 6 . 2 3 6 ( 1 ) ( c ) . Inasmuch as t h i s d i s a p 
p r o v a l request has been made w i t h i n 30 days of the submission of the d i s p o s i t i o n 
to the Board, the request i s granted. See OAR 438-09-025(2). 

Should the p a r t i e s d i s a g r e e with t h i s d e c i s i o n , they are reminded t h a t r e 
c o n s i d e r a t i o n may be requested under OAR 438-09-035. However, t o be considered, 
a motion f o r r e c o n s i d e r a t i o n must be f i l e d with the Board w i t h i n 10 days from 
the m a i l i n g date of t h i s order and must s p e c i f i c a l l y s t a t e the reason r e c o n s i d 
e r a t i o n i s sought. See OAR 438-09-035(1), ( 2 ) . 

Because the proposed d i s p o s i t i o n has been disapproved, the SAIF Corporaton 
s h a l l recommence payment of any temporary or permanent d i s a b i l i t y t h a t was s t a y 
ed by submission of the proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

I T I S SO ORDERED. 

J u l y 23, 1991 C i t e as 43 Van Natta 1642 (19911 

I n the Matter of the Compensation of 
TERRI A. FERGUSON, Claimant 

WCB Case No. 90-14135 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant Attorney 
Roberts, et a l . , Defense Attorneys 

Reviewed by Board Members Westerband, Neidig and C r i d e r . 

Claimant r e q u e s t s review of Referee Menashe's order t h a t upheld the s e l f -
i n s u r e d employer's d e n i a l of claimant's occupational d i s e a s e c l a i m f o r a 
b i l a t e r a l shoulder c o n d i t i o n . On review, the s o l e i s s u e i s c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts the order of the Referee. 

ORDER 

The R e f e r e e ' s order dated June 21, 1990 i s affirmed. 

Board Member C r i d e r concurring. 

I agree w i t h the Referee's c o n c l u s i o n t h a t claimant has e s t a b l i s h e d t h a t 
work a c t i v i t i e s were a m a t e r i a l cause of a worsening of the symptoms of her 
b i l a t e r a l shoulder r o t a t o r c u f f c a l c i f i c t e n d i n i t i s but has f a i l e d to e s t a b l i s h 
t h a t those a c t i v i t i e s were the major cause of the onset or worsening of the 
c o n d i t i o n . 

Claimant contends t h a t the 1990 amendments to the Workers' Compensation 
law do not apply t o t h i s case because the claim, and the medical s e r v i c e s 
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t h e r e f o r e , were i n c u r r e d p r i o r to the e f f e c t i v e date of the Act. I n an e a r l i e r 
c a s e , I i n d i c a t e d my agreement with the view t h a t the Act was not intended to be 
r e t r o a c t i v e l y a p p l i e d . The m a j o r i t y of the Board disagreed. See I d a M. Walker, 
43 Van Natta 1402 (1991). 

I n t h i s case, however, claimant can p r e v a i l under n e i t h e r the o l d law nor 
the new law. See Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 (1991). 
Therefore, the outcome of t h i s case does not t u r n on the r e t r o a c t i v i t y question. 

J u l y 23, 1991 C i t e as 43 Van Natta 1643 (1991) 

I n the Matter of the Compensation of 
JACK J . FORD, Claimant 
WCB Case No. 90-11658 

ORDER ON REVIEW (REMANDING) 
Olson, e t a l . , Claimant Attorneys 

Robert J . Jackson ( S a i f ) , Defense Attorney 

Reviewed by Board Members Westerband and Neidig. 

The SAIF Corporation requests review of Referee Brown's order t h a t d i s 
missed c l a i m a n t ' s hearing request without p r e j u d i c e . We remand. 

FINDINGS OF FACT 

On A p r i l 25, 1990, a Determination Order i s s u e d which: (1) granted tempo
r a r y d i s a b i l i t y ; (2) d i d not grant permanent d i s a b i l i t y ; and (3) found c l a i m 
a n t ' s l e f t knee c o n d i t i o n to be m e d i c a l l y s t a t i o n a r y on February 14, 1990. 

On May 30, 1990, claimant requested a hearing and s p e c i f i e d the i s s u e s as: 
(1) appeal of the A p r i l 25, 1990 Determination Order and (2) scheduled permanent 
p a r t i a l d i s a b i l i t y . 

On June 15, 1990, SAIF sent claimant a l e t t e r by c e r t i f i e d m a i l . Noting 
t h a t i t had r e c e i v e d information i n d i c a t i n g t h a t claimant wished t o reopen h i s 
c l a i m because of an a l l e g e d worsening of h i s c o n d i t i o n , SAIF denied the request. 
On June 22, 1990, claimant supplemented h i s hearing request by adding as an 
i s s u e the June 15, 1990 d e n i a l . 

On August 1, 1990, a hearing was scheduled to take p l a c e a t Coos Bay on 
October 9, 1990. The case was assigned WCB Case No. 90-11658. 

On J u l y 25, 1990, claimant was examined by Dr. B e r t , h i s t r e a t i n g p h y s i 
c i a n . I n a c h a r t note (Ex. 14a), Bert s t a t e d t h a t claimant was "not y e t s t a 
t i o n a r y . " Such a statement was the f i r s t i n d i c a t i o n from B e r t q u e s t i o n i n g 
whether the c l a i m should have been c l o s e d . (Exs. 14, 17). A copy of t h i s c h a r t 
note was provided to SAIF. (Ex. 14a). On September 28, 1990, a copy of E x h i b i t 
14a was mailed t o claimant's attorney. (Tr. 6 ) . Claimant's a t t o r n e y attempted 
t o c o n t a c t Dr. Bert and discovered t h a t he was on v a c a t i o n or out of town s i n c e 
September 28, 1990, and would not r e t u r n u n t i l October 15, 1990. ( T r . 5 ) . 

At the October 9, 1990 hearing, claimant's attorney e x p l a i n e d h i s i n a b i l 
i t y t o pursue the premature c l o s u r e i s s u e due to Dr. B e r t ' s absence and r e 
quested a continuance to submit a report from Dr. Bert when he r e t u r n e d . SAIF's 
counsel opposed the motion, contending t h a t t h e r e had been no showing of due 
d i l i g e n c e because the c h a r t note which questioned whether claimant was m e d i c a l l y 
s t a t i o n a r y was dated J u l y 25, 1990. The Referee denied the continuance, s t a t i n g 
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t h a t a number of w i t n e s s e s were ready to t e s t i f y . Claimant's a t t o r n e y then 
withdrew c l a i m a n t ' s hearing request. 

The Referee d i s m i s s e d claimant's hearing request without p r e j u d i c e . SAIF's 
a t t o r n e y opposed the d i s m i s s a l without p r e j u d i c e , arguing t h a t i t should be w i t h 
p r e j u d i c e . 

On October 19, 1990, claimant requested another hearing and s p e c i f i e d the 
i s s u e s a s : (1) an appeal of the A p r i l 15, 1990 Determination Order; (2) sched
u l e d permanent p a r t i a l d i s a b i l i t y ; and (3) premature c l o s u r e . 

T h i s second he a r i n g i s c u r r e n t l y pending and was u l t i m a t e l y s e t f o r J u l y 
31, 1991 at Coos Bay. I t i s assigned to Referee Gruber under WCB Case No. 90-
19806. 

CONCLUSIONS OF LAW AND OPINION 

SAIF argues t h a t the Referee e r r e d i n granting the d i s m i s s a l without p r e j 
u d i c e . On the f a c t s of t h i s case, SAIF d i s t i n g u i s h e s J u l i e Mavfield, 42 Van 
Natta 871 (1990), and Peter M. Grocki, 40 Van Natta 777 (1988), i n which we 
found t h a t those Referees d i d not abuse t h e i r d i s c r e t i o n i n g r a n t i n g a d i s m i s s a l 
without p r e j u d i c e . 

We need not address the i s s u e of whether the d i s m i s s a l should have been 
granted w i t h or without p r e j u d i c e because we conclude t h a t the Referee abused 
h i s d i s c r e t i o n i n denying claimant's i n i t i a l request f o r a continuance i n t h i s 
c a se. We reach such a c o n c l u s i o n because i t was the d e n i a l of a continuance 
t h a t put t h i s case i n i t s present posture. 

OAR 438-06-091 g i v e s the Referee d i s c r e t i o n to continue a h e a r i n g under 
c e r t a i n c i r c u m s t a n c e s . Incomplete case preparation i s not grounds f o r a c o n t i n 
uance u n l e s s the Referee f i n d s t h a t the completion of the r e c o r d could not be 
accomplished w i t h due d i l i g e n c e . See OAR 438-06-091(4); 438-06-081(4). We 
review f o r abuse of d i s c r e t i o n . See Mark G. Smith, 43 Van Natta 315 (1991). 

At h e a r i n g , c l a i m a n t ' s attorney s t a t e d t h a t the f i r s t evidence he r e c e i v e d 
t h a t supported the i s s u e of premature c l o s u r e was Dr. B e r t ' s J u l y 25, 1990 c h a r t 
note which he r e c e i v e d on or about September 28, 1990. Dr. B e r t ' s p r e v i o u s r e 
p o r t s i n d i c a t e d t h a t claimant was medically s t a t i o n a r y . (Exs. 14, 17). T h i s 
J u l y c h a r t note s t a t e d t h a t claimant " i s not yet s t a t i o n a r y . " Claimant's a t t o r 
ney attempted to contact Dr. Bert and discovered t h a t Bert was out of town on 
v a c a t i o n s i n c e September 28 and u n t i l October 15, 1990. Claimant's a t t o r n e y 
argued t h a t he had e s t a b l i s h e d due d i l i g e n c e i n pursuing the premature c l o s u r e 
i s s u e as soon as he had any evidence as to i t s e x i s t e n c e . 

I n response, SAIF's counsel did not contest claimant's a t t o r n e y ' s r e p r e 
s e n t a t i o n concerning the r e c e i p t of Dr. B e r t ' s c h a r t note. Rather, arguing t h a t 
the c h a r t note was dated i n J u l y 1990, SAIF's counsel contended t h a t t h e r e had 
been no showing of due d i l i g e n c e to j u s t i f y a continuance of the h e a r i n g . 

The Referee i m p l i c i t l y found t h a t claimant's attorney had not e x e r c i s e d 
due d i l i g e n c e by i n s i s t i n g t h a t the hearing would c l o s e t h a t day and denying the 
requested continuance. We vacate the Referee's order and remand fo r h e a r i n g . 

On de novo review, we f i n d t h a t claimant's a t t o r n e y ' s unrebutted s t a t e 
ments e s t a b l i s h t h a t the circumstances surrounding the requested continuance 
were e x t r a o r d i n a r y and beyond the c o n t r o l of the r e q u e s t i n g p a r t y . See 
E l i z a b e t h A. Lawrence, 42 Van Natta 848, 850 (1990). Furthermore, we f i n d t h a t 
completion of the r e c o r d could not have been accomplished with due d i l i g e n c e . 
OAR 438-06-091(4); 438-06-081(4). By the time claimant's a t t o r n e y r e c e i v e d 
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E x h i b i t 14a, w h i c h n o t i f i e d him t h a t premature c l o s u r e was a p o s s i b l e i s s u e , Dr. 
B e r t was u n a v a i l a b l e and remained u n a v a i l a b l e u n t i l s i x days a f t e r t h e d a t e o f 
t h e h e a r i n g . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t any response f r o m Dr. B e r t 
c o n c e r n i n g t h e premature c l o s u r e i s s u e was u n o b t a i n a b l e w i t h due d i l i g e n c e p r i o r 
t o t h e h e a r i n g . We a l s o f i n d t h a t t h e Referee abused h i s d i s c r e t i o n i n d e n y i n g 
c l a i m a n t ' s r e q u e s t f o r a c o n t i n u a n c e t o submit a r e p o r t f r o m Dr. B e r t upon h i s 
r e t u r n . The h e a r i n g c o u l d have proceeded w i t h t h e t e s t i m o n y o f t h e w i t n e s s e s 
who were p r e s e n t t o t e s t i f y , w i t h t h e r e c o r d r e m a i n i n g open f o r t h e l i m i t e d p u r 
pose o f p e r m i t t i n g t h e submission o f a r e p o r t c o n c e r n i n g t h e p r e m a t u r e c l o s u r e 
i s s u e f r o m Dr. B e r t and g r a n t i n g SAIF t h e o p p o r t u n i t y t o submi t a r e p o r t i n 
r e b u t t a l o r a d e p o s i t i o n from Dr. B e r t . 

Presumably, such evidence has su b s e q u e n t l y been dev e l o p e d s i n c e WCB Case 
No. 90-19806 ( w h i c h i n v o l v e s t h e i d e n t i c a l i s s u e s r a i s e d i n t h i s m a t t e r , i n c l u d 
i n g t h e pr e m a t u r e c l o s u r e i s s u e ) i s c u r r e n t l y p e n d i n g a t t h e H e a r i n g s D i v i s i o n . 
Inasmuch as WCB Case No. 90-19806 i s scheduled f o r J u l y 3 1 , 1991 b e f o r e Referee 
Gruber i n Coos Bay and because t h e i s s u e s a re i d e n t i c a l , we remand t h i s case t o 
Ref e r e e Gruber f o r c o n s o l i d a t i o n . F o l l o w i n g a h e a r i n g and t h e c l o s u r e o f t h e 
r e c o r d , R e f e r e e Gruber s h a l l i s s u e a f i n a l , a p p e a l a b l e o r d e r a d d r e s s i n g t h e 
i s s u e s r a i s e d i n t h e s e c o n s o l i d a t i o n cases. 

ORDER 

The Refer e e ' s o r d e r d a t e d October 17, 1990 i s v a c a t e d . T h i s m a t t e r i s r e 
manded t o Ref e r e e Gruber f o r c o n s o l i d a t i o n w i t h WCB Case No. 90-19806 and f u r 
t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

J u l y 23, 1991 C i t e as 43 Van N a t t a 1645 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROGER B. LINDSAY, Claimant 

WCB Case No. Cl-01454 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Welch, e t a l . , Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and Westerband. 

On J u l y 15, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n agree
ment i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d e r a 
t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u t u r e 
w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compensable 
i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 438-15-052 p r o v i d e s t h a t , when a c l a i m d i s p o s i t i o n agreement i s 
approved, t h e Board may approve an a t t o r n e y f e e i n an amount up t o 25 p e r c e n t o f 
t h e f i r s t $12,500 o f t h e agreement proceeds p l u s 10 p e r c e n t o f t h e r e m a i n i n g 
p r o c e e d s . Under e x t r a o r d i n a r y c i r c u m s t a n c e s , an a t t o r n e y f e e e x c e e d i n g t h o s e 
s t r i c t u r e s may be approved. I d . 

Here, t h e agreement p r o v i d e s f o r a s t r u c t u r e d s e t t l e m e n t whereby t h e i n 
s u r e r agrees t o pay c l a i m a n t and h i s a t t o r n e y t h e f o l l o w i n g c o n s i d e r a t i o n : (1) 
$250 p a y a b l e m o n t h l y f o r 24 months guaranteed; (2) $17,325 p a y a b l e i n lump sum 
when c l a i m a n t a t t a i n s t h e age o f 65 y e a r s , one month; and (3) $4,67 5 p a y a b l e i n 
lump sum t o c l a i m a n t ' s a t t o r n e y as an a t t o r n e y f e e when t h e agreement i s 
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approved. The agreement f u r t h e r p r o v i d e s t h a t , i f c l a i m a n t does n o t s u r v i v e t o 
r e c e i v e t h e above payments, t h e y s h a l l be p a i d t o h i s e s t a t e . 

Thus, when t h e terms o f t h e agreement have been f u l l y p e r f o r m e d , c l a i m a n t 
o r h i s e s t a t e w o u l d r e c e i v e s e t t l e m e n t proceeds t o t a l l i n g $28,000. Out o f t h a t 
amount o f c o n s i d e r a t i o n , c l a i m a n t ' s a t t o r n e y would r e c e i v e an a t t o r n e y f e e o f 
$4,675. However, u n l i k e t h e amounts payable t o c l a i m a n t , t h e a t t o r n e y f e e would 
be p a i d when t h e agreement i s approved. I n o r d e r t o d e t e r m i n e whether t h e 
a t t o r n e y f e e i s w i t h i n t h e s t r i c t u r e s o f OAR 438-15-052, we must d e t e r m i n e t h e 
v a l u e o f t h e s t r u c t u r e d s e t t l e m e n t proceeds. Because t h e s t r u c t u r e d s e t t l e m e n t 
proceeds a r e t o be p a i d o v e r an extended p e r i o d o f t i m e w h i l e t h e a t t o r n e y f e e 
i s t o be p a i d when t h e c l a i m d i s p o s i t i o n agreement i s approved, we r e q u i r e t h e 
p r e s e n t d i s c o u n t e d v a l u e o f t h e s e t t l e m e n t as o f t h e d a t e t h e p a r t i e s e x e c u t e d 
t h e agreement. See, e.g., Lyman K. Hampton, 43 Van N a t t a 1620 ( 1 9 9 1 ) . 

The agreement does n o t p r o v i d e t h e p r e s e n t d i s c o u n t e d v a l u e o f t h e s e t t l e 
ment. I t i s r e a s o n a b l e t o presume, however, t h a t t h e p r e s e n t d i s c o u n t e d v a l u e 
would be l e s s t h a n t h e t o t a l payout o f $28,000. Because t h e proposed a t t o r n e y 
f e e o f $4,675 exceeds t h e s t r i c t u r e s o f OAR 438-15-052 f o r any amount o f s e t t l e 
ment proceeds below $28,000 and no e x t r a o r d i n a r y c i r c u m s t a n c e s have been advanc
ed t o j u s t i f y such a f e e , t h i s agreement i s deemed un r e a s o n a b l e as a m a t t e r o f 
law. See OAR 438-09-020(2). A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement 
and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T I S SO ORDERED. 

J u l y 23, 1991 C i t e as 43 Van N a t t a 1646 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HOMAR S. LOPEZ, Claimant 
WCB Case No. Cl-00150 

ORDER ON RECONSIDERATION APPROVING CLAIM DISPOSITION AGREEMENT 
B o t t i n i , e t a l . , Claimant A t t o r n e y s 

Gregory P. Lynch, A t t o r n e y 
Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's J u l y 1, 1991 Order D i s a p 
p r o v i n g C l a i m D i s p o s i t i o n Agreement. The agreement was d i s a p p r o v e d because: 
(1) t h e propose d a t t o r n e y f e e was e x c e s s i v e ; (2) t h e n o t i c e e n c l o s u r e was n o t 
a t t a c h e d t o t h e agreement as r e f e r e n c e d i n t h e agreement; and (3) t h e agreement 
d i d n o t i n c l u d e o r i g i n a l s i g n a t u r e s by t h e p a r t i e s . 

I n h i s m o t i o n f o r r e c o n s i d e r a t i o n , c l a i m a n t s t a t e s t h a t t h e pr o p o s e d a t 
t o r n e y f e e i s f o r h i s c o u n s e l ' s s e r v i c e s i n n e g o t i a t i n g b o t h t h e c l a i m d i s p o s i 
t i o n and s e t t l e m e n t o f a t h i r d - p a r t y c l a i m . Moreover, c l a i m a n t s u b m i t s a copy 
o f t h e n o t i c e e n c l o s u r e , and r e p r e s e n t s t h a t t h i s document was p r e v i o u s l y p r o 
v i d e d t o c l a i m a n t , b u t t h a t d u r i n g t h e process o f "changing hands" was i n a d v e r 
t e n t l y m i s p l a c e d . I n a d d i t i o n , c l a i m a n t a d v i s e s t h a t t h e agreement w i t h t h e 
p a r t i e s ' o r i g i n a l s i g n a t u r e s was l o s t w h i l e b e i n g r o u t e d f r o m t h e Department o f 
I n s u r a n c e and Finance t o t h e Board. These r e p r e s e n t a t i o n s a r e u n r e b u t t e d . We 
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f i n d t h a t c l a i m a n t ' s e x p l a n a t i o n s r e g a r d i n g t h e n o t i c e r e q u i r e m e n t and l a c k o f 
o r i g i n a l s i g n a t u r e s s u f f i c i e n t l y addresses t h e Board's p r i o r c o n c e r n s . 

OAR 438-09-035(3) p r o v i d e s t h a t r e c o n s i d e r a t i o n o f a f i n a l o r d e r i s s u e d 
p u r s u a n t t o ORS 656.236 s h a l l be l i m i t e d t o t h e r e c o r d b e f o r e t h e Board a t t h e 
t i m e i t s f i n a l o r d e r was m a i l e d and t h a t no a d d i t i o n a l i n f o r m a t i o n w i l l be con
s i d e r e d . We f i n d t h a t c l a i m a n t submits new i n f o r m a t i o n t h a t t h e r e were e x t r a o r 
d i n a r y c i r c u m s t a n c e s j u s t i f y i n g an a t t o r n e y f e e e x c e e d i n g t h e s t r i c t u r e s o f OAR 
438-15-052. That i n f o r m a t i o n was not b e f o r e t h e Board a t t h e t i m e t h e d i s a p 
p r o v a l o r d e r was i s s u e d . Moreover, t h e new i n f o r m a t i o n c o n c e r n i n g e x t r a o r d i n a r y 
c i r c u m s t a n c e s c o n t r a d i c t s t h e p r o v i s i o n i n t h e agreement t h a t t h e proposed 
a t t o r n e y f e e does n o t exceed t h e s t r i c t u r e s o f OAR 438-15-052. (See CDA page 2, 
l i n e s 24-26 t h r o u g h page 3, l i n e s 1-22). Consequently, even i f we were t o con
s i d e r t h i s new i n f o r m a t i o n r e g a r d i n g t h e proposed a t t o r n e y f e e , we would n o t 
d i s t u r b o u r p r i o r c o n c l u s i o n . 

However, c l a i m a n t ' s c o u n s e l a l t e r a t i v e l y s t a t e s t h a t " I f t h e Board f e e l s 
t h i s f e e i s n o t j u s t i f i e d , we r e q u e s t you s u b s t i t u t e t h e amount you deem appro
p r i a t e i n o r d e r t o f i n a l l y a l l o w c l i e n t h i s r e c o v e r y . " Inasmuch as c l a i m a n t ' s 
c o u n s e l has i n d i c a t e d h i s w i l l i n g n e s s t o accept a reduced f e e , we con c l u d e t h a t 
c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an a t t o r n e y f e e i n accordance w i t h OAR 438-15-
052. Such a c o n c l u s i o n i s a l s o i n accordance w i t h t h e a f o r e m e n t i o n e d p r o v i s i o n 
t h a t c l a i m a n t ' s a t t o r n e y f e e s h o u l d n o t exceed t h e s t r i c t u r e s o f OAR 438-15-052. 
S i n c e t h e proceeds o f t h e d i s p o s i t i o n e q u a l $25,000, c l a i m a n t ' s c o u n s e l ' s a t t o r 
ney f e e s h o u l d n o t exceed $4,375. See OAR 438-15-052. 

A c c o r d i n g l y , c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n i s g r a n t e d , and our 
p r i o r o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , we f i n d t h a t t h e agreement i s i n 
accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e D i r e c t o r . See ORS 
65 6 . 2 3 6 ( 1 ) ; OAR 436-60-145. We f u r t h e r f i n d no s t a t u t o r y b a s i s f o r d i s a p p r o v i n g 
t h e agreement. See ORS 656.236(1). A c c o r d i n g l y , t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i s approved, hereby f u l l y and f i n a l l y r e s o l v i n g t h i s m a t t e r . Our s i g 
n a t u r e s upon t h i s o r d e r s h a l l c o n s t i t u t e our a p p r o v a l o f t h e p a r t i e s ' d i s p o s i 
t i o n s u b j e c t t o one e x c e p t i o n . Rather t h a n t h e a t t o r n e y f e e proposed i n t h e 
p a r t i e s ' agreement, an a t t o r n e y f e e payable t o c l a i m a n t ' s a t t o r n e y o f $4,375 i s 
approved. 

I T I S SO ORDERED. 

J u l y 24, 1991 ; C i t e as 43 Van N a t t a 1647 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PEGGY D. McCLEARY, Claimant 

WCB Case No. 89-05192 
ORDER ON RECONSIDERATION 

P a t r i c k L a v i s , Claimant A t t o r n e y 
Kenneth R u s s e l l ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our June 24, 1991 Order on Review i n 
wh i c h we u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her c l a i m f o r Raynaud's 
Syndrome. On r e c o n s i d e r a t i o n , c l a i m a n t argues t h a t her Raynaud's Syndrome i s 
compensable based on t h e h o l d i n g i n Teledvne Wah Chang v. V o r d e r s t r a s s e , 104 Or 
App 498 ( 1 9 9 0 ) , on remand, 43 Van N a t t a 922 (1 9 9 1 ) . We d i s a g r e e . 

I n V o r d e r s t r a s s e , t h e c l a i m a n t e s t a b l i s h e d t h a t work a c t i v i t i e s were t h e 
m a j o r c o n t r i b u t i n g cause o f t h e onset o f symptoms diagnosed as Raynaud's 
Syndrome. The c l a i m was found t o be compensable because t h e m e d i c a l e v i d e n c e 
e s t a b l i s h e d t h a t t h e c l a i m a n t ' s symptoms were t h e d i s e a s e . I n t h e p r e s e n t case, 
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claimant must prove t h a t work a c t i v i t i e s caused a p a t h o l o g i c a l worsening of her 
p r e e x i s t i n g Raynaud's Syndrome. The medical evidence i n the r e c o r d before us 
does not e s t a b l i s h a p a t h o l o g i c a l worsening, as d i s t i n c t from a symptomatic 
i n c r e a s e . We cannot use the medical evidence submitted i n the V o r d e r s t r a s s e 
case t o support compensability i n the present case. 

A c c o r d i n g l y , our June.24, 1991 Order on Review i s abated and withdrawn. 
As supplemented h e r e i n , we r e p u b l i s h our June 24, 1991 Order on Review i n i t s 
e n t i r e t y . The p a r t i e s r i g h t s of appeal s h a l l run from the date of t h i s order. 

IT I S SO ORDERED. 

J u l y 24, 1991 C i t e as 43 Van Natta 1648 (1991) 

I n the Matter of the Compensation of 
LINDA J . HUGHES SMITH, Claimant 
WCB Case Nos. 89-26261 & 88-11457 

ORDER OF ABATEMENT 
Olson, e t a l . , Claimant Attorneys 

J a n e l l e I r v i n g ( S a i f ) , Defense Attorney 

Claimant r e q u e s t s r e c o n s i d e r a t i o n of our June 28, 1991 order t h a t r e v e r s e d 
a R e f e r e e ' s order which i n c r e a s e d claimant's unscheduled permanent d i s a b i l i t y 
award f o r a low back i n j u r y from 23 percent (73.6 degrees), as awarded by a 
Determination Order, to 60 percent (192 degrees). S p e c i f i c a l l y , c l a i m a n t con
tends t h a t the ap p r o p r i a t e l e g a l standard was incompletely s t a t e d , thus the 
Board m i s a p p l i e d the law to the f a c t s of t h i s case. 

Before a d d r e s s i n g the motion, we request a response from SAIF w i t h i n 10 
days from the date of t h i s order. Consequently, our June 28, 1991 order i s 
abated and withdrawn. At the conclusion of the aforementioned period, we s h a l l 
take t h i s matter under advisement. 

IT I S SO ORDERED. 

J u l y 24, 1991 C i t e as 43 Van Natta 1648 (1991) 

I n the Matter of the Compensation of 
STEVEN W. SMITH, Claimant 
Own Motion No. 91-0106M 

OWN MOTION ORDER ON RECONSIDERATION 
James W. Powers, Claimant Attorney 

SAIF L e g a l Department, Defense Attorney 

By Own Motion Order dated June 28, 1991, the Board reopened c l a i m a n t ' s 
c l a i m f o r the payment of temporary d i s a b i l i t y b e n e f i t s . Claimant now r e q u e s t s 
the assessment of a pen a l t y and attorney fee for the SAIF Corporation's a l l e g 
e d l y unreasonable delay i n pr o c e s s i n g h i s own motion request. We d i s m i s s . 

Though not s p e c i f i e d , the apparent b a s i s f o r claimant's request i s ORS 
656.262(10), which provides t h a t , i f an i n s u r e r unreasonably d e l a y s the payment 
of compensation, the i n s u r e r s h a l l be l i a b l e for an a d d i t i o n a l amount up t o 25 
percent of the amounts of compensation then due. However, e f f e c t i v e J u l y 1, 
1990, ORS 656.262(10)(a) provides i n r e l e v a n t p a r t : 
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" N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f t h i s chap
t e r , t h e d i r e c t o r s h a l l have e x c l u s i v e j u r i s d i c t i o n 
o v e r p r o c e e d i n g s r e g a r d i n g s o l e l y t h e assessment and 
payment o f t h e a d d i t i o n a l amount d e s c r i b e d i n t h i s 
s u b s e c t i o n . * * * * I f t h e worker i s r e p r e s e n t e d by 
an a t t o r n e y , t h e worker s h a l l be p a i d o n e - h a l f t h e 
a d d i t i o n a l amount and t h e worker's a t t o r n e y s h a l l be 
p a i d o n e - h a l f t h e a d d i t i o n a l amount, i n l i e u o f ah 
a t t o r n e y f e e . " 

Here, c l a i m a n t seeks an a t t o r n e y f e e , presumably under ORS 656. 3 8 2 ( 1 ) , i n 
a d d i t i o n t o t h e p e n a l t y . We n e v e r t h e l e s s f i n d t h a t we l a c k j u r i s d i c t i o n o f 
c l a i m a n t ' s r e q u e s t . ORS 656.262(10)(a) p r o v i d e s t h a t , i f a p e n a l t y i s assessed 
and c l a i m a n t i s r e p r e s e n t e d , t h e D i r e c t o r s h a l l award o n e - h a l f o f t h e p e n a l t y t o 
t h e a t t o r n e y , i n l i e u o f a f e e . That p r o v i s i o n t h e r e f o r e c o n t e m p l a t e s t h a t a 
wo r k e r s e e k i n g a p e n a l t y may be r e p r e s e n t e d by an a t t o r n e y b e f o r e t h e D i r e c t o r . 
I f t h e D i r e c t o r ' s j u r i s d i c t i o n c o u l d be avo i d e d by m e r e l y r e q u e s t i n g an a t t o r n e y 
f e e under ORS 656.382(1) i n a d d i t i o n t o t h e p e n a l t y , t h e a f o r e m e n t i o n e d s t a t u t o r y 
p r o v i s i o n would be r e n d e r e d s u p e r f l u o u s . We d e c l i n e t o r e a d t h e s t a t u t e a c c o r d 
i n g l y . We co n c l u d e t h a t t h e D i r e c t o r has e x c l u s i v e j u r i s d i c t i o n o f c l a i m a n t ' s 
r e q u e s t p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . See D a r r e l l D. T u t t l e , 43 Van N a t t a 1210 
( 1 9 9 1 ) . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r a p e n a l t y and a t t o r n e y f e e i s d i s m i s s e d 
f o r l a c k o f j u r i s d i c t i o n . The r e q u e s t s h o u l d be d i r e c t e d t o t h e D i r e c t o r . 

I T IS SO ORDERED. 

J u l y 24, 1991 C i t e as 43 Van N a t t a 1649 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
FRANCISCO VILLAGRANA, Claimant 

Own Mo t i o n No. 90-0077M 
OWN MOTION ORDER REVIEWING CARRIER CLOSURE ON RECONSIDERATION 

N i c h o l s & Bogardus, Claimant A t t o r n e y s 
B o t t i n i & B o t t i n i , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f o u r June 27, 1991, 
Own M o t i o n Order Reviewing C a r r i e r C l o s u r e which s e t a s i d e i t s c l a i m c l o s u r e as 
p r e m a t u r e , awarded a d d i t i o n a l temporary d i s a b i l i t y b e n e f i t s and assessed a 
p e n a l t y f o r t h e employer's unreasonable r e f u s a l t o pay compensation. Cl a i m a n t 
has n o t responded t o t h e m o t i o n . 

The employer contends t h a t OAR 438-12-035(2) a u t h o r i z e d t h e t e r m i n a t i o n o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s p u r s u a n t t o t h e D i r e c t o r ' s r u l e s i n OAR 436, D i v i 
s i o n 30. The employer f u r t h e r contends t h a t i t p r o p e r l y t e r m i n a t e d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s i n accordance w i t h t h e p r o v i s i o n s o f OAR 436-30-036. We 
d i s a g r e e . 

When we e x e r c i s e our own mo t i o n a u t h o r i t y and reopen a c l a i m f o r t h e pay
ment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s , t h o s e b e n e f i t s must be p a i d i n accordance 
w i t h OAR 438-12-035. OAR 438-12-035(2) p r o v i d e s : "Temporary t o t a l d i s a b i l i t y 
c o m pensation s h a l l c o n t i n u e t o be p a i d under t h e r e l e v a n t s t a t u t o r y p r o v i s i o n s 
and r e g u l a t i o n s e s t a b l i s h e d by t h e D i r e c t o r f o r a l l o t h e r c l a i m s u n t i l t e r m i n a 
t i o n o f such b e n e f i t s i s a u t h o r i z e d by t h e terms o f ORS 656.268." Thus, t h e D i 
r e c t o r ' s r e g u l a t i o n s a r e e x p r e s s l y a p p l i c a b l e t o t h e payment, n o t t h e t e r m i n a 
t i o n , o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . I n o t h e r words, t h e employer i s 
r e q u i r e d t o pay b e n e f i t s a t t h e r a t e and i n t h e manner p r e s c r i b e d by t h e 
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D i r e c t o r ' s r e g u l a t i o n s f o r a l l o t h e r c l a i m s ; however, t h e t e r m i n a t i o n o f ' s u c h 
b e n e f i t s must be a u t h o r i z e d by ORS 656.268. A c c o r d i n g l y , t h e employer's t e r m i 
n a t i o n o f b e n e f i t s i n accordance w i t h OAR 436-30-036 was imp r o p e r . Moreover, 
inasmuch as t h e p r o c e s s i n g o f own m o t i o n c l a i m s i s n o t governed by ORS 656.262, 
t h e employer's r e l i a n c e on ORS 656.262(4) i s s i m i l a r l y m i s p l a c e d . 

ORS 656.268(3) a u t h o r i z e s t h e t e r m i n a t i o n o f tem p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s when one o f t h e f o l l o w i n g e v e n t s f i r s t o c c u r s : (1) t h e w o r k e r r e t u r n s 
t o r e g u l a r o r m o d i f i e d employment; (2) t h e a t t e n d i n g p h y s i c i a n g i v e s t h e w o r k e r 
a w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r employment; and (3) t h e a t t e n d i n g p h y s i 
c i a n g i v e s t h e wo r k e r a w r i t t e n r e l e a s e t o r e t u r n t o m o d i f i e d employment, such 
employment i s o f f e r e d i n w r i t i n g t o t h e worker and t h e wo r k e r f a i l s t o b e g i n 
such employment. T h e r e a f t e r , t emporary p a r t i a l d i s a b i l i t y b e n e f i t s must be p a i d 
i f c l a i m a n t i s t e m p o r a r i l y and p a r t i a l l y d i s a b l e d . See OAR 438-12- 0 3 5 ( 3 ) . 

There i s no e v i d e n c e t h a t c l a i m a n t r e t u r n e d t o , o r was r e l e a s e d f o r , r e g u 
l a r work b e f o r e c l o s u r e o f h i s c l a i m i n A p r i l , 1991. T h e r e f o r e , c l a i m a n t was 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h t h e d a t e o f c l a i m c l o s u r e . 

The employer f u r t h e r c o n t e n d s , t h a t , by e n r o l l i n g as a f u l l - t i m e s t u d e n t i n 
June, 1990, c l a i m a n t w i t h d r e w from t h e work f o r c e , t h e r e b y p e r m i t t i n g t h e t e r m i 
n a t i o n o f f u r t h e r t e m p o r a r y d i s a b i l i t y b e n e f i t s . The employer a t t e m p t s t o d i s 
t i n g u i s h t h i s case f r o m Weyerhaeuser Co. v. K e p f o r d , 100 Or App 410, 414-15 
( 1 9 9 0 ) , on t h e b a s i s t h a t K e p f o r d i n v o l v e d a r e t i r e d w o r k e r . We f i n d t h e d i s 
t i n c t i o n i m m a t e r i a l . I n K e p f o r d , t h e c o u r t h e l d t h a t , i f a wo r k e r i s i n t h e 
work f o r c e when he became d i s a b l e d by t h e worsening o f t h e compensable i n j u r y 
and t h e r e f o r e q u a l i f i e s f o r temporary d i s a b i l i t y b e n e f i t s , he i s e n t i t l e d t o r e 
c e i v e t h o s e b e n e f i t s u n t i l t e r m i n a t i o n i s a u t h o r i z e d , even t h o u g h he subse
q u e n t l y w i t h d r e w f r o m t h e work f o r c e . A c c o r d i n g l y , c l a i m a n t ' s e n r o l l m e n t as a 
f u l l - t i m e s t u d e n t d i d n o t j u s t i f y t h e t e r m i n a t i o n o f te m p o r a r y d i s a b i l i t y bene
f i t s . ' 

F i n a l l y , we a r e persuaded t h a t c l a i m a n t ' s c o n t e n t i o n s r e g a r d i n g t h e p e n a l 
t y and m e d i c a l l y s t a t i o n a r y i s s u e s were a d e q u a t e l y addressed i n o u r p r e v i o u s 
o r d e r . 

A c c o r d i n g l y , our June 27, 1991, o r d e r i s abated and w i t h d r a w n . On r e c o n 
s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r June 27, 
1991, o r d e r i n i t s e n t i r e t y . 

I T I S SO ORDERED. 

J u l y 24, 1991 C i t e as 43 Van N a t t a 1650 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD L. ZIEMER, Claimant 

WCB Case No. 91-00712 
ORDER OF DISMISSAL (REMANDING) 

Frank J. Susak, Claimant A t t o r n e y 
Thomas C a s t l e ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d Board r e v i e w o f Referee Knapp's o r d e r d a t e d May 24, 
1991. We have r e v i e w e d t h e r e q u e s t t o de t e r m i n e whether we have j u r i s d i c t i o n t o 
c o n s i d e r i t . We c o n c l u d e t h a t j u r i s d i c t i o n r e s t s w i t h t h e H e a r i n g s D i v i s i o n . 

FINDINGS OF FACT 

Re f e r e e Knapp's O p i n i o n and Order i s s u e d May 24, 1991. On June 2 1 , 1991, 
Ref e r e e Knapp i s s u e d an Order o f Abatement t o c o n s i d e r c l a i m a n t ' s r e q u e s t f o r 
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r e c o n s i d e r a t i o n . That same day, June 2 1 , 1991, c l a i m a n t m a i l e d by c e r t i f i e d 
m a i l h i s r e q u e s t f o r Board r e v i e w o f t h e Referee's May 24, 1991 o r d e r t o t h e 
Board. 

CONCLUSIONS OF LAW 

Where s i m u l t a n e o u s a c t s a f f e c t t h e v e s t i n g o f j u r i s d i c t i o n i n t h i s forum, 
i n t h e i n t e r e s t o f a d m i n i s t r a t i v e economy and s u b s t a n t i a l j u s t i c e , we w i l l g i v e 
e f f e c t t o t h e a c t t h a t r e s u l t s i n t h e r e s o l u t i o n o f t h e c o n t r o v e r s y a t t h e low
e s t p o s s i b l e l e v e l . James D. Whitney, 37 Van N a t t a 1463 ( 1 9 8 5 ) . 

Here, t h e Referee's May 24, 1991 o r d e r was abated on June 2 1 , 1991. That 
same day, c l a i m a n t f i l e d h i s r e q u e s t f o r Board r e v i e w o f t h e R e f e r e e ' s May 24, 
1991 o r d e r . See OAR 4 3 9 - 0 5 - 0 4 6 ( 1 ) ( b ) . Since t h e Referee abated h i s o r d e r s i m u l 
t a n e o u s l y w i t h c l a i m a n t ' s r e q u e s t f o r Board r e v i e w , we s h a l l g i v e e f f e c t t o t h e 
Order o f Abatement. A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d as 
pr e m a t u r e . T h i s m a t t e r i s remanded t o Referee Knapp f o r f u r t h e r c o n s i d e r a t i o n . 

I T I S SO ORDERED. 

J u l y 26, 1991 C i t e as 43 Van N a t t a 1651 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOYCE SIEGERT, Claimant 
WCB Case No. 90-22654 

ORDER DENYING RECONSIDERATION 
C a r r o l J. Smith ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t ' s f o r m e r a t t o r n e y r e q u e s t s r e c o n s i d e r a t i o n o f o u r June 28, 1991 
o r d e r t h a t d i s m i s s e d h i s r e q u e s t f o r r e v i e w o f a Referee's o r d e r t h a t had d i s 
m i s s ed c l a i m a n t ' s h e a r i n g r e q u e s t s e e k i n g a c a r r i e r - p a i d a t t o r n e y f e e f o r a l 
l e g e d l y u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation and had d e c l i n e d 
t o award an a t t o r n e y f e e f o r t h e a f o r e m e n t i o n e d c o n d u c t . We t o o k such an a c t i o n 
because c l a i m a n t had t e r m i n a t e d her r e l a t i o n s h i p w i t h t h e a t t o r n e y p r i o r t o t h e 
c o n v e n i n g o f t h e h e a r i n g which had been r e q u e s t e d on her b e h a l f . We reasoned 
t h a t t h e a t t o r n e y l a c k e d t h e a u t h o r i t y t o proceed f u r t h e r on c l a i m a n t ' s h e a r i n g 
r e q u e s t o r t o r e q u e s t Board r e v i e w o f t h e Referee's d i s m i s s a l o r d e r . 

C l a i m a n t ' s f o r m e r a t t o r n e y asks t h a t we address t h e q u e s t i o n o f h i s e n t i 
t l e m e n t t o a r e a s o n a b l e f e e payable from c l a i m a n t ' s compensation f o r h i s e f f o r t s 
i n o b t a i n i n g compensation p r i o r t o t h e h e a r i n g . We deny t h e r e q u e s t . Inasmuch 
as we have p r e v i o u s l y h e l d t h a t c l a i m a n t ' s f o r m e r a t t o r n e y l a c k e d a u t h o r i t y t o 
pro c e e d f u r t h e r on c l a i m a n t ' s h e a r i n g r e q u e s t o r t o r e q u e s t Board r e v i e w o f t h e 
R e f e r e e ' s o r d e r , i t f o l l o w s t h a t we l a c k a u t h o r i t y t o c o n s i d e r any i s s u e r a i s e d 
by t h e a t t o r n e y ' s a p p e a l . 

A c c o r d i n g l y , t h e m o t i o n f o r r e c o n s i d e r a t i o n i s d e n i e d . The p a r t i e s ' r i g h t s 
o f a p p e a l s h a l l c o n t i n u e t o r u n from t h e d a t e o f our June 28, 1991 o r d e r . 

I T IS SO ORDERED. 
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I n the Matter of the Compensation of 
RUDOLPH D. SODERGREN, Claimant 

WCB Case No. 90-18722 
ORDER OF DISMISSAL 

R i c k Dawson ( S a i f ) , Defense Attorney 

Claimant has requested review of Referee Thye's order dated May 28, 1991. 
The SAIF C o r p o r a t i o n has moved for d i s m i s s a l , contending t h a t the request i s 
untimely. The motion i s granted. 

FINDINGS OF FACT 

The R e f e r e e ' s order i s s u e d May 28, 1991. On June 28, 1991, c l a i m a n t 
mailed a request f o r review of the order to the Board. The request, which was 
dated June 27, 1991, was mailed by c e r t i f i e d m a i l . There was no c e r t i f i c a t i o n 
or any other i n d i c a t i o n on the request t h a t copies had been provided to the 
other p a r t i e s t o the proceeding. 

On J u l y 8, 1991, the Board mailed a computer-generated l e t t e r t o the par
t i e s acknowledging the request. 

CONCLUSIONS OF LAW 

A R e f e r e e ' s order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r the date on which 
a copy of the order i s mailed to the p a r t i e s , one of the p a r t i e s r e q u e s t s Board 
review under ORS 656.295. ORS 656.289(3). Requests f o r Board review s h a l l be 
mailed t o the Board and copies of the request s h a l l be mailed t o a l l p a r t i e s to 
the proceeding before the Referee. ORS 656.295(2). Compliance w i t h ORS 656.295 
r e q u i r e s t h a t s t a t u t o r y n o t i c e of the request for review be mailed or a c t u a l 
n o t i c e be r e c e i v e d w i t h i n the s t a t u t o r y period. Argonaut I n s u r a n c e Co. v. King, 
63 Or App 847, 852 (1983). 

I f f i l i n g of a.request f o r Board review of a Referee's order i s accom
p l i s h e d by m a i l i n g , i t s h a l l be presumed that the request was mailed on the date 
shown on a r e c e i p t f o r r e g i s t e r e d or c e r t i f i e d m a i l bearing the stamp of the 
United S t a t e s P o s t a l S e r v i c e showing the date of m a i l i n g . OAR 438-05-046(1)(b). 
I f the r e q u e s t i s a c t u a l l y r e c e i v e d by the Board a f t e r the date f o r f i l i n g , i t 
s h a l l be presumed t h a t the m a i l i n g was untimely u n l e s s the f i l i n g p a r t y e s t a b 
l i s h e s t h a t the m a i l i n g was t i m e l y . I d . 

Here, the 30th day a f t e r the Referee's May 28, 1991 order was June 27, 
1991. Claimant's request f o r Board review was dated June 27, 1991. Yet, h i s 
request f o r Board review was not f i l e d u n t i l June 28, 1991, the date h i s request 
was mailed by c e r t i f i e d mail to the Board. See ORS 656.289(3); 656.295(2); OAR 
438-05-046(1)(b). Consequently, we l a c k j u r i s d i c t i o n to review the R e f e r e e ' s 
order which has become f i n a l by operation of law. See ORS 656.289(3); 
656.295(2); Argonaut Insurance Co. v. King, supra. 

We a r e mindful t h a t claimant has apparently requested review without bene
f i t of l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t an unrepresented p a r t y i s 
not expected t o be f a m i l i a r with a d m i n i s t r a t i v e and procedural requirements of 
the Workers' Compensation Law. However, i n s t r u c t i o n s f o r r e q u e s t i n g review were 
c l e a r l y s t a t e d i n the Referee's order. Moreover, we are not f r e e t o r e l a x a 
j u r i s d i c t i o n a l requirement, p a r t i c u l a r l y i n view of Argonaut I n s u r a n c e Co. v. 
King, supra. See A l f r e d F. P u g l i s i , 39 Van Natta 310 (1987); J u l i o P. Lopez, 38 
Van Natta 862 (1986). 

Accordingly, the request for Board review i s dismissed. 



J u l y 29, 1991 C i t e as 43 Van N a t t a 1653 1653 

I n t h e M a t t e r o f t h e Compensation o f 
HUBERT W. BARKER, Claimant 

WCB Case No. 87-00261 
ORDER ON REMAND 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Ronald Pomeroy ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f Appeals. 
B a r k e r v. Farmers P a c k i n g Company, 107 Or App 376 (1 9 9 1 ) . The c o u r t has con
c l u d e d t h a t t h e r e was s u b s t a n t i a l evidence t o s u p p o r t our p r i o r f i n d i n g s i n 
Hube r t W. B a r k e r , 42 Van N a t t a 961 (19 9 0 ) , t h a t c l a i m a n t r e f u s e d an o f f e r o f an 
a v a i l a b l e j o b t h a t was w i t h i n h i s p h y s i c a l a b i l i t i e s and t h a t he had n o t made a 
r e a s o n a b l e e f f o r t t o f i n d work. C o n s i d e r i n g t h e l a t t e r f i n d i n g , t h e c o u r t 
d e t e r m i n e d t h a t a c o n c l u s i o n t h a t c l a i m a n t was n o t e n t i t l e d t o permanent t o t a l 
d i s a b i l i t y b e n e f i t s was r e q u i r e d . However, t h e c o u r t h e l d t h a t t h e r e was no 
s u b s t a n t i a l e v i d e n c e t o su p p o r t our statement t h a t c l a i m a n t had a "documented 
h i s t o r y o f f u n c t i o n a l o v e r l a y . " Reasoning t h a t such an e r r o n e o u s f i n d i n g c o u l d 
have i n f l u e n c e d our d e c i s i o n , t h e c o u r t has r e v e r s e d and remanded f o r r e c o n s i d 
e r a t i o n . 

I n accordance w i t h t h e c o u r t ' s i n s t r u c t i o n s , we have proceeded t o r e c o n 
s i d e r t h i s m a t t e r . A f t e r c o m p l e t i n g our r e c o n s i d e r a t i o n , s u b j e c t t o t h e f o l l o w 
i n g e x c e p t i o n , we c o n t i n u e t o adhere t o our p r i o r f i n d i n g s and c o n c l u s i o n s t h a t 
c l a i m a n t i s n o t e n t i t l e d t o permanent t o t a l d i s a b i l i t y b e n e f i t s . I n c o n d u c t i n g 
t h i s r e c o n s i d e r a t i o n , we e x p r e s s l y do not adhere t o our p r i o r e r r o n e o u s f i n d i n g 
t h a t c l a i m a n t has a "documented h i s t o r y o f f u n c t i o n a l o v e r l a y . " F u r t h e r m o r e , we 
w i s h t o emphasize t h a t o ur p r i o r erroneous f i n d i n g t h a t c l a i m a n t has a "docu
mented h i s t o r y o f f u n c t i o n a l o v e r l a y " has n o t i n f l u e n c e d o u r d e c i s i o n . A c cord
i n g l y , as supplemented and c l a r i f i e d h e r e i n , we adhere t o and r e p u b l i s h our 
A p r i l 27, 1990 o r d e r . 

I T I S SO ORDERED. 

J u l y 29, 1991 C i t e as 43 Van N a t t a 1653 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EUGENIA D. HINSDALE, Claimant 

WCB Case No. 90-14973 
ORDER ON REVIEW 

R i c h a r d A. S l y , Claimant A t t o r n e y 
C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e Leahy's 
o r d e r w h i c h : (1) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r Lyme 
d i s e a s e ; and (2) found t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d . I n her 
b r i e f , c l a i m a n t contends t h a t i f t h e d e n i a l was p r o p e r and she i s m e d i c a l l y s t a 
t i o n a r y , t h e case s h o u l d be remanded t o det e r m i n e e x t e n t o f permanent d i s a b i l 
i t y . On r e v i e w , t h e i s s u e s a re c o m p e n s a b i l i t y , premature c l o s u r e , remand, and 
e x t e n t o f unscheduled permanent d i s a b i l i t y . We r e v e r s e and deny t h e remand 
r e q u e s t . 

FINDINGS OF FACT 

We adopt t h e f i r s t two paragraphs o f t h e Referee's " F i n d i n g s o f F a c t " and 
make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 
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On J u l y 19, 1988, f o l l o w i n g her i n i t i a l emergency room v i s i t , c l a i m a n t was 
seen by h e r f a m i l y p h y s i c i a n , Dr. N a i t o . Her body, w i t h t h e e x c e p t i o n o f h e r 
f a c e and t h e palms o f her hands, was covered by a d i f f u s e r a s h . There were con
f l u e n t a r e a s m e a s u r i n g 10 c e n t i m e t e r s square. The r a s h caused i t c h i n e s s . Dr. 
N a i t o d i a g n o s e d a d e r m i t i s , l i k e l y a l l e r g i c i n n a t u r e . He r e f e r r e d c l a i m a n t t o 
Dr. K i n g e r y , a d e r m a t o l o g i s t . 

Dr. K i n g e r y p e r f o r m e d a t i t e r f o r Lyme d i s e a s e . I t was b o r d e r l i n e , n e i t h 
e r r u l i n g o u t nor c o n f i r m i n g e x i s t e n c e o f t h e d i s e a s e . A subsequent r e p e a t 
t i t e r , t a k e n August 1, 1988, r e v e a l e d no i n c r e a s e i n a n t i b o d i e s such as would 
o c c u r i f c l a i m a n t s u f f e r e d from Lyme d i s e a s e . He diagnosed erythema m u l t i f o r m e , 
a t e m p o r a r y r a s h accompanied by headaches. 

The r a s h p e r s i s t e d f o r t h r e e o r f o u r weeks. By l a t e J u l y , c l a i m a n t was 
s t i l l e x p e r i e n c i n g a c h i n e s s i n her knees. She c o n t i n u e d t o f e e l t i r e d . The 
r e m a i n i n g f l u - l i k e symptoms, however, receded. 

I n J a n u a r y 1989, c l a i m a n t r e t u r n e d t o Dr. N a i t o c o m p l a i n i n g o f c h r o n i c 
f a t i g u e and j o i n t p a i n . She was s t i l l concerned t h a t she m i g h t have Lyme 
d i s e a s e . Dr. N a i t o r e f e r r e d her t o Dr. Brem, a r h e u m a t o l o g i s t . 

Dr. Brem's e x a m i n a t i o n i d e n t i f i e d d e g e n e r a t i v e d i s c d i s e a s e and f a c e t 
a r t h r i t i s , c a p a b l e o f c a u s i n g neck ache and p a i n . He diagnosed an a f f e c t i v e 
d i s e a s e . 

Meanwhile, c l a i m a n t a l s o sought t r e a t m e n t from Dr. B r y a n t , an i n f e c t i o u s 
d i s e a s e s p e c i a l i s t a t Oregon H e a l t h Sciences U n i v e r s i t y . Dr. B r y a n t f o u n d n o t h 
i n g t o s u p p o r t t h e e x i s t e n c e o f Lyme d i s e a s e . N o n e t h e l e s s , a t t h e p a t i e n t ' s 
u r g i n g and because t h e t e s t s f o r Lyme d i s e a s e do p e r m i t r a r e f a l s e n e g a t i v e s , he 
t r e a t e d h e r as i f she had t h e d i s e a s e . 

A t h e a r i n g , c l a i m a n t c o n t i n u e d t o r e p o r t c h r o n i c f a t i g u e . 

On October 10, 1988, SAIF accepted an i n s e c t b i t e on t h e r i g h t a n k l e as a 
d i s a b l i n g i n j u r y . 

By l e t t e r d a t e d May 29, 1990, SAIF d e n i e d Lyme d i s e a s e . 

On August 2, 1990, a D e t e r m i n a t i o n Order i s s u e d a w a r d i n g t e m p o r a r y t o t a l 
d i s a b i l i t y compensation f r o m J u l y 7 t o J u l y 24, 1988 and aw a r d i n g no permanent 
d i s a b i l i t y c ompensation. 

CONCLUSIONS OF LAW AND OPINION 

P a r t i a l D e n i a l o f C o m p e n s a b i l i t y o f Lyme Disease 

The R e f e r e e c o n c l u d e d t h a t SAIF's d e n i a l o f Lyme d i s e a s e was p r e m a t u r e and 
s e t i t a s i d e . SAIF argues t h a t t h e d e n i a l was a p r o p e r p a r t i a l d e n i a l o f a con
d i t i o n u n r e l a t e d t o t h e compensable i n j u r y . We agree w i t h SAIF's c o n t e n t i o n . 

SAIF a c c e p t e d c l a i m a n t ' s c l a i m f o r " i n s e c t b i t e , r i g h t a n k l e . " Subsequent 
t e s t i n g s u g g e s t e d t h a t c l a i m a n t m i g h t p o s s i b l y have c o n t r a c t e d Lyme d i s e a s e f r o m 
t h e b i t e . However, t h e r e i s no m e d i c a l evidence i n t h e r e c o r d p r o v i n g i t l i k e l y 
t h a t c l a i m a n t had t h e d i s e a s e . To t h e c o n t r a r y , i n a l e t t e r t o c l a i m a n t summa
r i z i n g h e r c o m p l a i n t s and t h e p h y s i c i a n ' s t e s t s and t r e a t m e n t s , Dr. B r y a n t , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , s t a t e d " a l t h o u g h we l o o k e d q u i t e c a r e f u l l y f o r a 
number o f p o s s i b l e i n s e c t a s s o c i a t e d d i s e a s e s we were never a b l e t o f i n d one 
t h a t we c o u l d c o n c l u s i v e l y s t a t e would account f o r y o u r u n d e r l y i n g and p e r s i s 
t e n t c o m p l a i n t s . " (Ex. 2 1 - 1 ) . 
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Dr. K i n g e r y , who had examined c l a i m a n t i n 1988, s t a t e d t h a t c l a i m a n t had 
no c l i n i c a l o r l a b o r a t o r y evidence o f Lyme d i s e a s e , a l t h o u g h he conceded t h a t 
t h e t e s t s f o r Lyme d i s e a s e were n o t r e l i a b l e . (Ex. 2 2 ) . I n A p r i l 1989, Dr. 
M o r i t a examined c l a i m a n t . He f e l t t h a t t h e r e was no o b j e c t i v e m e d i c a l e v i d e n c e 
t o s u b s t a n t i a t e Lyme d i s e a s e . (Ex. 8-3). 

The u n c o n t r o v e r t e d evidence i n t h e r e c o r d shows t h a t c l a i m a n t d i d n o t have 
Lyme d i s e a s e . A c c o r d i n g l y , we conclude t h a t SAIF a p p r o p r i a t e l y i s s u e d a p a r t i a l 
d e n i a l o f Lyme d i s e a s e . 

Premature Closure. 

SAIF argues t h a t t h e Referee i m p r o p e r l y c o n c l u d e d t h a t c l a i m a n t ' s c l a i m 
was p r e m a t u r e l y c l o s e d by t h e August 2, 1990 D e t e r m i n a t i o n Order. We agree. 

A c l a i m may n o t be c l o s e d u n t i l a c l a i m a n t i s m e d i c a l l y s t a t i o n a r y , i . e . , 
no f u r t h e r m a t e r i a l improvement i n t h e compensable c o n d i t i o n w o u ld r e a s o n a b l y be 
e x p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 65 6 . 0 0 5 ( 1 7 ) . The 
Re f e r e e r e l i e d i n p a r t on t h e f i n a l l e t t e r s o f Dr. B r y a n t and Dr. K i n g e r y as 
s u p p o r t f o r h i s c o n c l u s i o n . I n h i s l e t t e r t o c l a i m a n t , Dr. B r y a n t s t a t e d t h a t , 
a l t h o u g h t h e r e had been no d i a g n o s i s , c l a i m a n t ' s c l a i m w i t h SAIF s h o u l d be ke p t 
open f o r a t t e m p t s t o e x c l u d e o t h e r p o s s i b l e d i a g n o s t i c causes o f her c o m p l a i n t s . 
We have p r e v i o u s l y h e l d , however, t h a t a need f o r a d d i t i o n a l d i a g n o s t i c measures 
does n o t p r e c l u d e m e d i c a l s t a t i o n a r y s t a t u s . See Kenneth W. Myers, 41 Van N a t t a 
1375 ( 1 9 8 9 ) . Only i f f u r t h e r work-up i s l i k e l y t o l e a d t o improvement i n a com
pe n s a b l e c o n d i t i o n , does need f o r i t s u p p o r t a f i n d i n g t h a t a w o r k e r i s n o t med
i c a l l y s t a t i o n a r y . 

Dr. K i n g e r y f o l l o w e d c l a i m a n t d u r i n g J u l y and August 1988. I n a l e t t e r t o 
c l a i m a n t i n November 1990 i n which he summarized h i s d i a g n o s i s and t r e a t m e n t o f 
c l a i m a n t , he s t a t e d t h a t h i s c o n c l u d i n g d i a g n o s i s was an erythema r e a c t i o n o f 
t h e erythema m u l t i f o r m e t y p e . He f e l t t h a t t h e r e was a c o n n e c t i o n between 
c l a i m a n t ' s i n i t i a l r e a c t i o n and t h e i n s e c t b i t e , b u t he o f f e r e d no o p i n i o n on 
t h e c o m p e n s a b i l i t y o f her c o n d i t i o n o r on whether she was m e d i c a l l y s t a t i o n a r y 
a t t h e t i m e o f c l a i m c l o s u r e . 

The preponderance o f t h e evidence e s t a b l i s h e s t h a t c l a i m a n t ' s c o m p l a i n t s 
as o f c l a i m c l o s u r e a r e n o t r e l a t e d t o t h e compensable i n s e c t b i t e . Hence, 
assuming t h e r e was a need t o f u r t h e r t r e a t t h o s e c o n d i t i o n s , t h e c l a i m was n o t 
p r e m a t u r e l y c l o s e d . I n A p r i l 1989, Dr. N a i t o , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
q u e s t i o n e d whether her c o n t i n u i n g c o m p l a i n t s were r e l a t e d t o t h e i n s e c t b i t e . 

C l a i m a n t saw Dr. M o r i t a f o r an independent m e d i c a l e x a m i n a t i o n i n A p r i l 
1989. He d i d n o t t h i n k t h e i n s e c t b i t e caused Lyme d i s e a s e and he fou n d no p e r 
manent sequelae r e s u l t i n g from t h e r e a c t i o n t o t h e i n s e c t b i t e . He, a l s o , d i a g 
nosed h y p o t h y r o i d i s m , u n t r e a t e d , and a r t h r a l g i a s , no s p e c i f i c e t i o l o g y . (Ex. 
8 ) . 

Dr. Brem saw c l a i m a n t on r e f e r r a l almost s i x months a f t e r c l a i m c l o s u r e . 
A t t h a t t i m e her c o m p l a i n t s were o f s t i f f n e s s , a c h i n e s s and c h r o n i c f a t i g u e . 
The r a s h was no l o n g e r p r e s e n t . Dr. Brem s t a t e d t h a t c l a i m a n t had c h r o n i c 
f a t i g u e syndrome whi c h he t h o u g h t was an a f f e c t i v e d i s e a s e . He d i d n o t r e l a t e 
c l a i m a n t ' s c u r r e n t c o m p l a i n t s t o her i n s e c t b i t e . (Ex. 1 3 - 2 ) . 

Dr. B r y a n t i s t h e o n l y p h y s i c i a n who recommended k e e p i n g c l a i m a n t ' s c l a i m 
open, and t h a t was o n l y f o r f u r t h e r d i a g n o s t i c t e s t i n g . Whether he a n t i c i p a t e d 
any f u r t h e r improvement i n c l a i m a n t ' s c o n d i t i o n f r o m t r e a t m e n t o r t h e passage o f 
t i m e was n o t i n d i c a t e d . Moreover, t h e m e d i c a l e v i d e n c e does n o t e s t a b l i s h a 
c a u s a l c o n n e c t i o n between c l a i m a n t ' s c u r r e n t c o m p l a i n t s and h e r compensable 
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i n s e c t b i t e . T h e r e f o r e , c l a i m a n t has n o t proven by a preponderance o f t h e e v i 
dence t h a t her c l a i m was p r e m a t u r e l y c l o s e d by D e t e r m i n a t i o n Order i n August 
1990. 

E x t e n t o f Permanent D i s a b i l i t y 

I n t h e e v e n t t h a t we f i n d , as we have, t h a t c l a i m a n t ' s c l a i m was n o t p r e 
m a t u r e l y c l o s e d , c l a i m a n t r e q u e s t s t h a t we remand t h e case t o t h e H e a r i n g s D i v i 
s i o n f o r a d e t e r m i n a t i o n o f e x t e n t o f permanent d i s a b i l i t y . We may remand a 
case f o r f u r t h e r e v i d e n c e i f we de t e r m i n e t h a t t h e case has been i m p r o p e r l y , 
i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed. ORS 65 6 . 2 9 5 ( 5 ) . Remand i s 
a p p r o p r i a t e upon a showing o f good cause o r o t h e r c o m p e l l i n g b a s i s . Kienow's 
Food S t o r e s v. L v s t e r , 79 Or App 416 (1986). 

Here, we co n c l u d e t h a t t h e r e c o r d has n o t been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed and proceed t o our d e t e r m i n a t i o n o f t h e ex
t e n t o f un s c h e d u l e d permanent d i s a b i l i t y . 

Dr. B r y a n t i s t h e o n l y p h y s i c i a n who was w i l l i n g t o even e n t e r t a i n t h e 
p o s s i b i l i t y t h a t c l a i m a n t ' s c o m p l a i n t s were r e l a t e d t o her i n s e c t b i t e . A l 
tho u g h he t h o u g h t i t p o s s i b l e t h a t her c o n d i t i o n was w o r k - r e l a t e d , he d i d n o t 
o p i n e t h a t work r e l a t i o n was p r o b a b l e . 

We a r e n o t persuaded t h a t c l a i m a n t ' s c o m p l a i n t s a r e r e l a t e d t o her com
p e n s a b l e i n j u r y . R a t h e r , we ar e c o n v i n c e d by t h e r e p o r t s o f Drs. M o r i t a , N a i t o 
and Brem, a l l o f whom f i n d c l a i m a n t ' s c u r r e n t c o n d i t i o n u n r e l a t e d t o her i n s e c t 
b i t e . A c c o r d i n g l y , because we f i n d t h a t c l a i m a n t ' s compensable i n s e c t b i t e d i d 
n o t r e s u l t i n permanent im p a i r m e n t , she i s not e n t i t l e d t o a permanent d i s a b i l 
i t y award. Former OAR 436-35-280(1). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 7, 1991 i s r e v e r s e d . The SAIF C o r p o r a 
t i o n ' s d e n i a l i s r e i n s t a t e d and up h e l d . The D e t e r m i n a t i o n Order i s r e i n s t a t e d 
and a f f i r m e d . The Referee's award o f an assessed a t t o r n e y f e e o f $2,000 i s 
r e v e r s e d . 

J u l y 29, 1991 C i t e as 43 Van N a t t a 1656 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RANDOLPH A. KRIEGER, Claimant 

WCB Case No. 89-03927 
ORDER ON RECONSIDERATION 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
Gary T. Wallmark ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has r e q u e s t e d r e c o n s i d e r a t i o n o f our F e b r u a r y 22, 
1991 Order on Review w h i c h s e t a s i d e i t s d e n i a l o f m e d i c a l s e r v i c e s and r e v e r s e d 
t h a t p o r t i o n o f a Referee's o r d e r t h a t u p h e l d i t s a g g r a v a t i o n d e n i a l . I n o r d e r 
t o a l l o w c l a i m a n t s u f f i c i e n t t i m e t o respond t o SAIF's m o t i o n , we ab a t e d o u r 
o r d e r . S u b s e q u e n t l y , t h e Board r e q u e s t e d a d d i t i o n a l b r i e f i n g o f i s s u e s r a i s e d 
by SAIF's r e q u e s t and c l a i m a n t ' s response. Having r e c e i v e d t h e p a r t i e s ' s u p p l e 
m e n t a l b r i e f s , we now proceed w i t h our r e v i e w . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " s e t f o r t h i n our p r i o r Order on Review 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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On F e b r u a r y 9, 1990, SAIF i s s u e d a d e n i a l o f a u t h o r i z a t i o n f o r c e r v i c a l 
s u r g e r y . C l a i m a n t r e q u e s t e d a h e a r i n g c h a l l e n g i n g t h a t d e n i a l . C l a i m a n t ' s 
h e a r i n g r e q u e s t was a s s i g n e d WCB Case No. 90-04176. On October 3, 1990, by 
S t i p u l a t i o n and Order f o r D i s p u t e d Claim S e t t l e m e n t o f P a r t i a l D e n i a l (DCS), t h e 
p a r t i e s a greed t o s e t t l e t h e i r d i s p u t e r e g a r d i n g t h e c o n t e s t e d s u r g e r y . I n r e 
t u r n f o r t h e payment o f $5,000, c l a i m a n t agreed t o w i t h d r a w h i s h e a r i n g r e q u e s t 
c h a l l e n g i n g SAIF's Febr u a r y 9, 1990 d e n i a l . SAIF's d e n i a l was t o re m a i n i n f u l l 
f o r c e and e f f e c t . The s u r g e r y d e n i e d by SAIF on Febru a r y 9, 1990 i s t h e same 
s u r g e r y f o r t h e same c o n d i t i o n as was l i t i g a t e d by t h e p a r t i e s a t t h e p r i o r 
h e a r i n g . 

The p a r t i e s s u b s e q u e n t l y s u b m i t t e d a Claim D i s p o s i t i o n Agreement (CDA) t o 
t h e Board f o r a p p r o v a l . That agreement r e f e r e n c e d c l a i m a n t ' s August 19, 1987 
d a t e o f i n j u r y and p r o v i d e d t h a t t h e p a r t i e s had agreed t o s e t t l e c l a i m a n t ' s 
c l a i m f o r compensation and payments o f any k i n d due t o o r c l a i m e d f o r t h e p a s t , 
t h e p r e s e n t , and t h e f u t u r e , except compensable m e d i c a l s e r v i c e s , f o r t h e sum o f 
$15,000. A c c o r d i n g t o t h e terms o f t h e agreement, "compensation and payments o f 
any k i n d due o r c l a i m e d " i n c l u d e d temporary d i s a b i l i t y and a g g r a v a t i o n r i g h t s 
p e r ORS 656.273. The p a r t i e s ' agreement was approved by Board o r d e r d a t e d 
November 19, 1990. 

CONTENTIONS 

SAIF contends t h a t t h e m e d i c a l s e r v i c e s i s s u e addressed i n o u r Febru a r y 
22, 1991 o r d e r had been p r e v i o u s l y r e s o l v e d by t h e p a r t i e s p u r s u a n t t o t h e Octo
b e r 3, 1990 DCS. I n a d d i t i o n , SAIF contends t h a t t h e a g g r a v a t i o n i s s u e addres
sed i n o u r o r d e r had been p r e v i o u s l y r e s o l v e d as p a r t o f t h e November 19, 1990 
CDA. 

Cl a i m a n t responds t h a t t h e p a r t i e s u n d e r t o o k n e g o t i a t i o n s c o n c e r n i n g 
w hether t o i n c l u d e t h e a g g r a v a t i o n i s s u e w i t h i n t h e terms o f e i t h e r t h e DCS o r 
t h e CDA. C l a i m a n t s t a t e s t h a t SAIF was u n w i l l i n g t o i n c l u d e t h e a g g r a v a t i o n 
i s s u e w i t h i n e i t h e r agreement and, t h e r e f o r e , t h a t t h e a g g r a v a t i o n i s s u e was 
" s p e c i f i c a l l y and d e l i b e r a t e l y " e x c l u d e d from t h e agreements. I n a d d i t i o n , 
c l a i m a n t contends t h a t t h e a g g r a v a t i o n i s s u e was n o t r a i s a b l e i n WCB Case No. 
90-04176 because t h a t i s s u e was a l r e a d y w i t h i n t h e Board's j u r i s d i c t i o n h ere i n 
WCB Case No. 89-03927. F u r t h e r , c l a i m a n t a s s e r t s t h a t i t w o u ld be u n l a w f u l f o r 
t h e November 1990 CDA t o r e l i e v e SAIF o f r e s p o n s i b i l i t y t o pay t e m p o r a r y d i s 
a b i l i t y b e n e f i t s f o r a p e r i o d p r i o r t o t h e l e g a l e x i s t e n c e o f CDAs. 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l S e r v i c e s 

The Referee's January 5, 1990 o r d e r s e t a s i d e SAIF's p a r t i a l d e n i a l o f 
c l a i m a n t ' s c e r v i c a l s u b l u x a t i o n , o r d e r e d i t accepted and remanded t h e c l a i m f o r 
f u r t h e r p r o c e s s i n g . I n our February 22, 1991 o r d e r , we c o n c l u d e d t h a t , a l t h o u g h 
n o t e x p r e s s l y d e a l t w i t h by t h e Referee, t h e p a r t i e s had l i t i g a t e d c o m p e n s a b i l 
i t y o f proposed back s u r g e r y d i r e c t e d t o c l a i m a n t ' s c o n d i t i o n . On t h e m e r i t s , 
we c o n c l u d e d t h a t t h e proposed s u r g e r y was compensable. 

F o l l o w i n g i s s u a n c e o f t h e Referee's o r d e r , on F e b r u a r y 9, 1990, SAIF i s 
sued an e x p r e s s d e n i a l o f a u t h o r i z a t i o n f o r t h e proposed s u r g e r y . That d e n i a l 
r e s u l t e d i n t h e p a r t i e s ' October 3, 1990 DCS. Pursuant t o t h a t agreement, 
c l a i m a n t agreed t o w i t h d r a w h i s h e a r i n g r e q u e s t c h a l l e n g i n g SAIF's d e n i a l , w h i c h 
was t o r e m a i n i n f u l l f o r c e and e f f e c t . 

I n sum, p r i o r t o our February 22, 1991 o r d e r , SAIF had i s s u e d a d e n i a l o f 
s u r g e r y f o r c l a i m a n t ' s c e r v i c a l c o n d i t i o n . That d e n i a l was t h e s u b j e c t o f t h e 
F e b r u a r y 1990 DCS. A Referee's o r d e r a p p r o v i n g a DCS i s a f i n a l "judgment." 
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See P r o c t o r v. SAIF, 68 Or App 333 ( 1 9 8 4 ) . A c c o r d i n g l y , t h e s u r g e r y t h a t we ad
d r e s s e d i n o u r o r d e r had a l r e a d y been f i n a l l y s e t t l e d by t h e p a r t i e s ' DCS. I n 
accordance w i t h t h e p a r t i e s ' agreement, SAIF's d e n i a l o f s u r g e r y has become f i 
n a l and i s n o t s u b j e c t t o f u r t h e r l i t i g a t i o n . See L i b e r t y N o r t h w e s t I n s . Corp. 
v. B i r d , 99 Or App 560 ( 1 9 8 9 ) . We n o t e t h a t c l a i m a n t o f f e r s no argument t o t h e 
c o n t r a r y on t h i s i s s u e . T h e r e f o r e , we s h a l l v a c a t e t h a t p o r t i o n o r o u r o r d e r 
t h a t addressed c o m p e n s a b i l i t y o f c l a i m a n t ' s proposed s u r g e r y . 

A g g r a v a t i o n 

W h i l e c l a i m a n t does n o t o f f e r argument i n response t o SAIF's p o s i t i o n r e 
g a r d i n g t h e s u r g e r y i s s u e , c l a i m a n t does c h a l l e n g e SAIF's p o s i t i o n r e g a r d i n g an 
a l l e g e d s e t t l e m e n t o f t h e a g g r a v a t i o n i s s u e . We c o n c l u d e , however, t h a t SAIF i s 
c o r r e c t , i . e . , t h e p a r t i e s ' November 1990 CDA f i n a l l y r e s o l v e s t h e a g g r a v a t i o n 
i s s u e . 

C l a i m a n t r e l i e s , i n p a r t , upon n e g o t i a t i o n s u n d e r t a k e n between t h e p a r t i e s 
c o n c e r n i n g w h e t h e r t o i n c l u d e t h e a g g r a v a t i o n i s s u e w i t h i n t h e p u r v i e w o f t h e i r 
agreements. However, any such n e g o t i a t i o n s would be merged i n t o t h e p a r t i e s ' 
w r i t t e n agreement. I n t h i s r e g a r d , t h e November 1990 CDA e x p r e s s l y p r o v i d e d 
t h a t : 

" Pursuant t o ORS 656.236, t h e p a r t i e s have agreed t o 
s e t t l e C l a i m a n t ' s c l a i m f o r compensation and payments 
o f any k i n d due o r c l a i m e d f o r t h e p a s t , t h e p r e s e n t , 
and t h e f u t u r e , except compensable m e d i c a l s e r v i c e s , 
f o r t h e t o t a l sum o f $15,000, t o be p a i d i n t h e manner 
p r o v i d e d h e r e i n . 'Compensation and payments o f any 
k i n d due o r c l a i m e d ' i n c l u d e s t emporary d i s a b i l i t y , 
permanent d i s a b i l i t y , v o c a t i o n a l s e r v i c e s , a g g r a v a t i o n 
r i g h t s p e r ORS 656.373, and 'Own M o t i o n ' r i g h t s p e r 
ORS 656.278, b u t does not i n c l u d e compensable m e d i c a l 
s e r v i c e s . 

" A d d i t i o n a l l y , a l l pending r e q u e s t s f o r h e a r i n g , i f 
any, s h a l l be d i s m i s s e d w i t h p r e j u d i c e , as t o a l l 
i s s u e s r a i s e d o r r a i s a b l e a t t h i s t i m e . " (Emphasis 
s u p p l i e d . ) 

Under t h e t e r m s o f t h e p a r t i e s ' CDA, c l a i m a n t ' s c l a i m f o r an a g g r a v a t i o n , 
w i t h r e s u l t a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s , i s a " c l a i m f o r compensation * * * 
due o r c l a i m e d f o r t h e p a s t * * *." T h e r e f o r e , we agree w i t h SAIF t h a t t h e 
agreement, by i t s t e r m s , extends t o i n c l u d e c l a i m a n t ' s a g g r a v a t i o n c l a i m i n WCB 
Case No. 89-03927. I t i s c l e a r from t h e language o f t h e agreement t h a t any and 
a l l c l a i m s r e s u l t i n g from c l a i m a n t ' s compensable August 18, 1987 i n j u r y were 
encompassed w i t h i n t h e agreement. 

D e s p i t e t h e c l e a r language o f t h e CDA, c l a i m a n t argues t h a t t h e CDA c o u l d 
n o t v a l i d l y encompass t h e a g g r a v a t i o n i s s u e because t h a t i s s u e i s a l r e a d y w i t h i n 
t h e Board's j u r i s d i c t i o n here i n WCB Case No. 89-03927. I n a d d i t i o n , c l a i m a n t 
argues t h a t i t w o u ld be u n l a w f u l f o r t h e November 1990 CDA t o r e s o l v e t h e a g g r a 
v a t i o n i s s u e because t h a t i s s u e i n v o l v e s a p e r i o d o f t i m e p r i o r t o t h e L e g i s l a 
t u r e ' s c r e a t i o n o f CDAs p u r s u a n t t o Oregon Laws 1990, Ch. 2, S e c t i o n 9. F u r t h e r , 
c l a i m a n t argues t h a t a d e n i e d a g g r a v a t i o n c l a i m i s n o t p r o p e r l y s u b j e c t t o r e s o 
l u t i o n by CDA. 

As r e v i s e d , ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make "such 
d i s p o s i t i o n o f any and a l l m a t t e r s r e g a r d i n g a c l a i m , e x c e p t f o r m e d i c a l s e r 
v i c e s , as t h e p a r t i e s c o n s i d e r r e a s o n a b l e . " The f i r s t two l i m i t a t i o n s s u g g e s t e d 
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by c l a i m a n t n e i t h e r appear i n t h e language o f t h e s t a t u t e n or may t h e y be reason
a b l y i n f e r r e d f r o m t h e s t a t u t o r y language. Moreover, a l l t h r e e o f c l a i m a n t ' s 
arguments amount t o a c o l l a t e r a l c h a l l e n g e t o t h e November 1990 CDA. However, 
t h e CDA has been approved by t h e Board and t h a t a p p r o v a l i s f i n a l . See ORS 
65 6 . 2 3 6 ( 2 ) . We c o n c l u d e , t h e r e f o r e , t h a t t h e a g g r a v a t i o n i s s u e has been r e s o l v e d 
p u r s u a n t t o t h e p a r t i e s ' November 19, 1990 CDA. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we v a c a t e t h o s e p o r t i o n s o f o u r Fe b r u a r y 
22, 1991 o r d e r t h a t s e t a s i d e SAIF's d e n i a l o f s u r g e r y and a g g r a v a t i o n and 
awarded c l a i m a n t an assessed a t t o r n e y f e e o f $2,200. SAIF's October 20, 1989 
d e n i a l o f an a g g r a v a t i o n c l a i m and m e d i c a l / s u r g i c a l t r e a t m e n t i s r e i n s t a t e d . The 
re m a i n d e r o f our Februa r y 22, 1991 o r d e r i s a f f i r m e d . 

I T IS SO ORDERED. 

J u l y 29, 1991 C i t e as 43 Van N a t t a 1659 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PERRY D. McCOLLUM, Claimant . 

WCB Case No. 90-13402 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
Gruber's o r d e r s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . On r e v i e w , 
t h e s o l e i s s u e i s a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e s e t a s i d e t h e employer's d e n i a l , c o n c l u d i n g t h a t c l a i m a n t had 
e s t a b l i s h e d a "worsening" o f h i s accepted c o n d i t i o n . We s e t a s i d e t h e d e n i a l on 
p r o c e d u r a l grounds. 

An a c c e p t e d c l a i m which i s p r o p e r l y c l a s s i f i e d as n o n d i s a b l i n g a t t h e o u t 
s e t may become d i s a b l i n g t h e r e a f t e r . I f , w i t h i n one year a f t e r t h e i n j u r y , a 
w o r k e r c l a i m s t h a t a n o n d i s a b l i n g i n j u r y has become d i s a b l i n g , t h e i n s u r e r o r 
s e l f - i n s u r e d employer i s o b l i g a t e d , under e i t h e r f o r m e r ORS 656.262(12) o r newly 
a d o p t e d Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2, s e c t i o n 48, t o r e f e r t h e 
c l a i m i m m e d i a t e l y t o t h e D i r e c t o r f o r c o n s i d e r a t i o n and i s s u a n c e o f a Deter m i n a 
t i o n Order. 

I n t h i s case, t h e employer accepted c l a i m a n t ' s c l a i m as n o n d i s a b l i n g on 
May 26, 1989. W i t h i n t h r e e months o f t h e i n j u r y , c l a i m a n t ' s a t t o r n e y r e q u e s t e d 
t h a t t h e a c c e p t e d n o n d i s a b l i n g c l a i m be r e c l a s s i f i e d as d i s a b l i n g . There i s no 
e v i d e n c e , however, t h a t t h e employer ever s u b m i t t e d t h e c l a i m t o t h e E v a l u a t i o n 
S e c t i o n t o d e t e r m i n e whether r e c l a s s i f i c a t i o n was a p p r o p r i a t e . R a t h e r , i t i s 
sued a d e n i a l o f t h e c o n d i t i o n i t b e l i e v e d was r e s p o n s i b l e f o r c l a i m a n t ' s r e 
q u e s t f o r r e c l a s s i f i c a t i o n , and l a t e r i s s u e d a d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m on t h e b a s i s t h a t t h e r e had been no "worsening" o f t h e a c c e p t e d c o n d i t i o n . 
I n d o i n g so, t h e employer e f f e c t i v e l y sought t o c i r c u m v e n t t h e s t a t u t o r y p r o v i 
s i o n s t h a t a l l o w c l a i m a n t t o seek r e c l a s s i f i c a t i o n o f h i s n o n d i s a b l i n g i n j u r y as 
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d i s a b l i n g . That i s i m p e r m i s s i b l e . See Jay A. Hagan, 42 Van N a t t a 2489 ( 1 9 9 0 ) . 
T h e r e f o r e , t h e d e n i a l must be s e t a s i d e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $800 i s a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s on r e v i e w c o n c e r n i n g t h e d e n i a l i s s u e . ORS 65 6 . 3 8 2 ( 2 ) . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e p r e s e n t e d , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 3, 1991 i s a f f i r m e d . For s e r v i c e s r e n 
d e r e d on Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $800, t o 
be p a i d by t h e s e l f - i n s u r e d employer. 

J u l y 29, 1991 C i t e as 43 Van N a t t a 1660 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROSSLYN McGAVOCK, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
SUNNYSIDE CARE CENTER, Employer 

WCB Case Nos. 90-13732 & 90-10775 
ORDER ON REVIEW 

Emmons, e t a l . , C l aimant A t t o r n e y s 
K e v i n L. Mannix, A t t o r n e y 

Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and Westerband. 

The Department o f I n s u r a n c e and Finance (DIF) r e q u e s t s and t h e noncomply-
i n g employer c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee McCullough's o r d e r 
t h a t awarded an a t t o r n e y f e e a g a i n s t t h e SAIF C o r p o r a t i o n as p r o c e s s i n g agent 
f o r t h e employer. I n i t i a l l y , we r e v i e w t o d e t e r m i n e whether we have j u r i s d i c 
t i o n . On r e v i e w , t h e i s s u e s are j u r i s d i c t i o n and a t t o r n e y f e e s . We r e v e r s e i n 
p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e f a c t u a l f i n d i n g s c o n t a i n e d i n t h e Referee's October 3, 1990 
Order. 

CONCLUSIONS OF LAW AND OPINION 

The H e a r i n g s D i v i s i o n has j u r i s d i c t i o n over m a t t e r s c o n c e r n i n g a c l a i m ; 
t h a t i s , m a t t e r s i n w h i c h a w o r k e r s ' r i g h t t o r e c e i v e compensation, o r t h e 
amount t h e r e o f , i s d i r e c t l y a t i s s u e . ORS 656.283(1) and 65 6 . 7 0 4 ( 3 ) . The em
p l o y e r ' s c o n s o l i d a t e d r e q u e s t f o r h e a r i n g from SAIF's acceptance r a i s e d a m a t t e r 
c o n c e r n i n g a c l a i m . Because t h e Referee had j u r i s d i c t i o n o v e r t h e c o n s o l i d a t e d 
r e q u e s t s f o r h e a r i n g , he a l s o had j u r i s d i c t i o n over c l a i m a n t ' s r e q u e s t f o r 
a t t o r n e y f e e s . Because t h e a t t o r n e y f e e i s s u e was r a i s e d b e f o r e t h e R e f e r e e , i t 
i s now p r o p e r l y b e f o r e t h e Board. See ORS 656.295(6). A c c o r d i n g l y , we proce e d 
t o t h e m e r i t s . 

C l a i m a n t concedes t h a t ORS 656.386(1) does not a u t h o r i z e an a t t o r n e y f e e 
because he d i d n o t r e q u e s t t h e h e a r i n g . A l t h o u g h ORS 656.054 p r o v i d e s f o r r e 
c o v e r y o f c o s t s ( i n c l u d i n g a t t o r n e y f e e s ) i n c u r r e d by t h e I n d u s t r i a l A c c i d e n t 
Fund, i t does n o t p r o v i d e f o r f e e assessment. Because t h e R eferee made no 
" f i n d i n g " t h a t c l a i m a n t ' s compensation s h o u l d n o t be d i s a l l o w e d o r re d u c e d , 
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ORS 656.382(2) does n o t a u t h o r i z e an a t t o r n e y f e e . See L i b e r t y N o r t h w e s t I n s . 
Corp. v. M c K e l l i p s , 100 Or App 549 (19 9 0 ) . Inasmuch as t h e r e i s no s t a t u t o r y 
a u t h o r i t y f o r t h e Referee's a t t o r n e y f e e award, we r e v e r s e t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r w h i c h awarded a f e e . 

ORDER 

The Referee's o r d e r d a t e d October 3, 1990, as r e c o n s i d e r e d November 2 1 , 
1990, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t 
awarded a $2,325 a t t o r n e y f e e i s r e v e r s e d . The remainder o f t h e o r d e r i s 
a f f i r m e d . 

J u l y 29, 1991 : C i t e as 43 Van N a t t a 1661 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWARD K. McGUIRE, Claimant 

WCB Case Nos. 87-12554, 87-07348, 87-10318, 87-07480 & 87-07481 
ORDER ON REMAND 

Ri c h a r d A. S l y , Claimant A t t o r n e y 
Norman B Cole ( S a i f ) , Defense A t t o r n e y 

Acker, e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 
L i n d s a y , e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Appeals. Rose 
C i t y Van & Stor a g e v. McGuire, 107 Or App 404 (1 9 9 1 ) . The c o u r t has r e v e r s e d 
o u r p r i o r o r d e r , Edward K. McGuire, 42 Van N a t t a 511 ( 1 9 9 0 ) , i n w h i c h we h e l d 
Rose C i t y r e s p o n s i b l e f o r c l a i m a n t ' s neck, upper back and r i g h t s h o u l d e r c o n d i 
t i o n because we foun d Rose C i t y was t h e l a s t " p o t e n t i a l l y c a u s a l employment" 
b e f o r e t h e o n s e t o f c l a i m a n t ' s d i s a b i l i t y . I n r e a c h i n g o u r d e c i s i o n , we had r e 
l i e d upon t h e m e d i c a l o p i n i o n s o f Drs. Crumpacker and Walsh t h a t c l a i m a n t ' s un
d e r l y i n g c o n d i t i o n had worsened d u r i n g l a t e June and e a r l y J u l y 1986. N o t w i t h 
s t a n d i n g t h i s r e l i a n c e , we found Rose C i t y r e s p o n s i b l e because i t was t h e l a s t 
" p o t e n t i a l l y c a u s a l employment" (sometime between J u l y 26 - August 8) p r i o r t o 
c l a i m a n t ' s o n s e t o f d i s a b i l i t y on August 12, 1986. 

Inasmuch as t h e J u l y 26 - August 8 p e r i o d was n o t w i t h i n t h e d i s c r e t e 
" l a t e June t o e a r l y J u l y " p e r i o d d u r i n g which c l a i m a n t ' s d i s a b i l i t y a r o s e , t h e 
c o u r t h e l d t h a t we had e r r e d i n a s s i g n i n g r e s p o n s i b i l i t y t o Rose C i t y . Reason
i n g t h a t r e s p o n s i b i l i t y f o r t h e c l a i m i s p r o p e r l y a s s i g n e d t o t h e l a s t p o t e n 
t i a l l y c a u s a l employer w i t h i n t h e " l a t e June t o e a r l y J u l y 1986" p e r i o d , t h e 
c o u r t has remanded f o r r e c o n s i d e r a t i o n t o d e t e r m i n e r e s p o n s i b i l i t y between Rose 
C i t y and L i l e I n t e r n a t i o n a l . 

A f t e r c o n d u c t i n g our r e c o n s i d e r a t i o n , we make t h e f o l l o w i n g f i n d i n g s con
c e r n i n g c l a i m a n t ' s employment i n l a t e June and e a r l y J u l y 1986. C l a i m a n t worked 
f o r Rose C i t y on J u l y 1, 1986. (Ex. 12A). As a grand t o t a l , between June 27 
and J u l y 1 1 , 1986, c l a i m a n t worked 25.75 hours f o r Rose C i t y . (Ex. 12B) . 

Cl a i m a n t worked on J u l y 2, 10, 11, 12, 18 and 19, 1986 f o r L i l e I n t e r n a 
t i o n a l . (Ex. 12A). He worked 13.75 hours on J u l y 2, 6.75 hours on J u l y 10, 
17.5 h o u r s on J u l y 1 1 , 9 hours on J u l y 12, 8.5 hours on J u l y 18, and 8 hours on 
J u l y 19. (Ex. 15A). 

I n making t h e s e f i n d i n g s , we acknowledge a m i s s t a t e m e n t i n o u r p r i o r f i n d 
i n g s . S p e c i f i c a l l y , we p r e v i o u s l y found t h a t c l a i m a n t worked f o r Rose C i t y on 
June 27, 1986 and J u l y 1 1 , 1986. I n s t e a d , as demonstrated by Rose C i t y ' s 
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p a y r o l l r e c o r d s (Ex. 12A), c l a i m a n t was p a i d f o r 25.75 hours o f work p e r f o r m e d 
between t h e two-week pay p e r i o d b e g i n n i n g June 27, 1986 and e n d i n g J u l y 1 1 , 
1986. Thus, c l a i m a n t ' s work a c t i v i t i e s f o r Rose C i t y on J u l y 1, 1986 (Ex. 12) 
combined w i t h a d d i t i o n a l hours perf o r m e d between June 2 7 and J u l y 11 t o a c h i e v e 
a t o t a l o f 25.75 hours d u r i n g t h a t p e r i o d . However, s i n c e c l a i m a n t worked f o r 
L i l e I n t e r n a t i o n a l on J u l y 2, 10, and 11, 1986 f o r hours a p p r o a c h i n g o r exceed
i n g an 8-hour day, i t would be re a s o n a b l e t o conclude t h a t h i s a d d i t i o n a l work 
hours f o r Rose C i t y would n o t have o c c u r r e d on t h o s e d a t e s . ( P a r t i c u l a r l y n o t 
on J u l y 1 1 , when c l a i m a n t worked 17.5 hours f o r L i l e I n t e r n a t i o n a l , and J u l y 12, 
when he worked 9 hours f o r L i l e ) . 

R e g a r d l e s s o f whether c l a i m a n t worked f o r Rose C i t y a f t e r J u l y 1 d u r i n g 
t h e June 27 - J u l y 11 pay p e r i o d , t h e r e c o r d e s t a b l i s h e s t h a t he d i d work f o r 
L i l e I n t e r n a t i o n a l on J u l y 2, 10, 11 , 12, 18, and 19, 1986. We wo u l d n o t con
s i d e r t h e l a t t e r two d a t e s t o be " e a r l y J u l y . " However, t h e r e m a i n i n g d a t e s 
w o u l d s a t i s f y such a d e s c r i p t i o n . Moreover, as days f a l l i n g w i t h i n t h e f i r s t 
two weeks o f t h e month, J u l y 10, 1 1 , and 12 would i n our o p i n i o n c o n s t i t u t e t h e 
l a s t p o s s i b l e d a t e s w h i c h c o u l d s t i l l q u a l i f y as " e a r l y J u l y . " 

C o n s e q u e n t l y , we f i n d t h a t t h e l a s t p o t e n t i a l l y c a u s a l employer d u r i n g t h e 
" l a t e June t o e a r l y J u l y 1986" p e r i o d was L i l e I n t e r n a t i o n a l . A c c o r d i n g l y , 
r e s p o n s i b i l i t y f o r t h e c l a i m r e s t s w i t h L i l e I n t e r n a t i o n a l u n l e s s i t can e s t a b 
l i s h t h a t c l a i m a n t ' s work a c t i v i t i e s w i t h a p r i o r c a r r i e r were t h e s o l e cause o f 
h i s d i s a b i l i t y o r t h a t i t was i m p o s s i b l e f o r c l a i m a n t ' s a c t i v i t i e s w h i l e w o r k i n g 
f o r L i l e I n t e r n a t i o n a l t o have caused h i s d i s a b i l i t y . Bracke v. Baza'r, I n c . , 
293 Or 239, 248 ( 1 9 8 2 ) ; FMC Corp. v. L i b e r t y M u t u a l I n s . Co., 70 Or App 370 
(1 9 8 4 ) , c l a r i f i e d 73 Or App 223 (19 8 5 ) . Based on t h e o p i n i o n s o f f e r e d by t r e a t 
i n g n e u r o l o g i s t Crumpacker and t r e a t i n g c h i r o p r a c t o r Walsh, we a r e n e i t h e r p e r 
suaded t h a t c l a i m a n t ' s work a c t i v i t y f o r a p r i o r employer was t h e s o l e cause o f 
h i s d i s a b i l i t y n or t h a t i t was i m p o s s i b l e f o r c l a i m a n t ' s work a c t i v i t y w i t h L i l e 
I n t e r n a t i o n a l t o have caused h i s d i s a b i l i t y . T h e r e f o r e , L i l e I n t e r n a t i o n a l i s 
r e s p o n s i b l e f o r t h e c l a i m . 

A c c o r d i n g l y , e x c e p t as supplemented and m o d i f i e d h e r e i n , we adhere t o and 
r e p u b l i s h t h e f i n d i n g s , r e a s o n i n g , and c o n c l u s i o n s c o n t a i n e d i n o u r p r i o r 
o r d e r s . The Refere e ' s o r d e r d a t e d March 29, 1988, as r e c o n s i d e r e d A p r i l 18, 
1988, i s a f f i r m e d . Our p r i o r award o f a $600 i n s u r e r - p a i d a t t o r n e y f e e t o be 
p a i d t o c l a i m a n t ' s c o u n s e l f o r s e r v i c e s on Board r e v i e w , s h a l l be p a i d by L i l e 
I n t e r n a t i o n a l ' s i n s u r e r , L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n . 

I T IS SO ORDERED. 

J u l y 29. 1991 C i t e as 43 Van N a t t a 1662 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DANIEL R. MULLER, Claimant 

WCB Case No. 90-00445 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee L i v e s l e y ' s o r d e r 
t h a t assessed p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e c l a i m s p r o 
c e s s i n g . On r e v i e w , t h e i s s u e i s p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 
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The Board adopts t h e Referee's " S t i p u l a t i o n o f t h e P a r t i e s " and " F i n d i n g s 
o f F a c t " , w i t h t h e e x c e p t i o n o f t h e Referee's l a s t sentence under t h e F i n d i n g s 
s e c t i o n . We add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t f i l e d a c l a i m f o r an i n j u r y t o h i s back on October 4, 1989. The 
employer had n o t i c e o r knowledge o f t h a t c l a i m by October 13, 1989. 

CONCLUSIONS OF LAW AND OPINION 

The Referee con c l u d e d t h a t t h e i n s u r e r d i d n o t accept o r deny c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m w i t h i n 60 days and no e x p l a n a t i o n had been p r o v i d e d f o r 
t h e d e l a y . The Referee concluded t h a t t h e i n s u r e r ' s i n a c t i o n had t h e e f f e c t o f 
d e l a y i n g b e n e f i t s w h i c h were compensable, and he assessed a p e n a l t y and r e l a t e d 
a t t o r n e y f e e . We d i s a g r e e . 

The i n s u r e r f i r s t argues t h a t t h e p a r t i e s s t i p u l a t e d t o t h e amounts o f t h e 
o u t s t a n d i n g b i l l s , b u t n o t as t o when t h e i n s u r e r r e c e i v e d t h e b i l l s . The i n 
s u r e r a l s o contends t h a t , pending i t s acceptance o f t h e c l a i m , c l a i m a n t ' s medi
c a l b i l l s d i d n o t c o n s t i t u t e "amounts t h e n due." ORS 656. 2 6 2 ( 1 0 ) . The c o u r t 
has h e l d t h a t , p e n d i n g acceptance o r d e n i a l o f a c l a i m , compensation p a y a b l e t o 
a c l a i m a n t does n o t i n c l u d e m e d i c a l b e n e f i t s , and i n such cases, a p e n a l t y may 
n o t be assessed under ORS 656.262(10). Eastmoreland H o s p i t a l v. Reeves, 94 Or 
App 698 (1989) . 

F i n a l l y , t h e i n s u r e r contends t h a t , even i f i t i s d e t e r m i n e d t h a t a 
p e n a l t y and a t t o r n e y f e e i s a u t h o r i z e d f o r u n t i m e l y payment o f t h e m e d i c a l 
b i l l s , a p e n a l t y and a t t o r n e y f e e sh o u l d n o t be based upon t h e o u t s t a n d i n g phys
i c a l t h e r a p y b i l l s . The i n s u r e r argues t h a t Dr. White d i d n o t comply w i t h OAR 
4 3 6 - 1 0 - 0 4 0 ( 4 ) ( a ) , w h i c h p r o v i d e s t h a t p h y s i c a l t h e r a p y w i l l n o t be r e i m b u r s e d 
u n l e s s i t i s c a r r i e d o u t under a w r i t t e n t r e a t m e n t p l a n p r e s c r i b e d p r i o r t o com
mencement o f t r e a t m e n t . The r u l e f u r t h e r p r o v i d e s t h a t t h e p l a n must i n c l u d e 
o b j e c t i v e s , m o d a l i t i e s , f r e q u e n c y o f t r e a t m e n t and d u r a t i o n and must be com
p l e t e d and s i g n e d w i t h i n one week o f commencing t r e a t m e n t . See OAR 436-10-
0 4 0 ( 4 ) ( a ) . 

I n t h e p r e s e n t case, t h e i n s u r e r argues t h a t t h e o b j e c t i v e s and m o d a l i t i e s 
were n o t s p e c i f i e d by Dr. White. The i n s u r e r a s s e r t s t h a t i t i s n o t o b l i g a t e d 
t o p r o v i d e reimbursement f o r t h e t h e r a p y , t h e r e f o r e , t h e p h y s i c a l t h e r a p y b i l l s 
do n o t c o n s t i t u t e compensation "t h e n due". 

We agree w i t h t h e i n s u r e r ' s argument t h a t c l a i m a n t has f a i l e d t o show when 
t h e i n s u r e r r e c e i v e d t h e m e d i c a l b i l l s i n i s s u e . C l a i m a n t c o n t e n d s t h a t , i n 
w r i t t e n c l o s i n g arguments, t h e i n s u r e r conceded l a t e payment o f t h e m e d i c a l s e r 
v i c e s b i l l s . However, t h e i n s u r e r argues t h a t i t was r e s p o n d i n g t o c l a i m a n t ' s 
d e s c r i p t i o n o f t h e i s s u e and i t l a t e r s t a t e d t h a t no p e n a l t y c o u l d be awarded 
"absent some p r o o f o f when t h o s e b i l l s were r e c e i v e d by t h e i n s u r e r . " Under t h e 
c i r c u m s t a n c e s , we do n o t f i n d t h a t t h e i n s u r e r conceded l a t e payment o f t h e med
i c a l b i l l s . 

Moreover, we a r e unable t o f i n d evidence i n t h e r e c o r d o f when t h e i n s u r e r 
had knowledge o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m s . A l t h o u g h t h e R e f e r e e found 
t h a t t h e i n s u r e r d i d n o t respond u n t i l e i g h t months a f t e r n o t i c e o f t h e c l a i m , 
we c o n c l u d e t h a t t h e l e t t e r upon which he a p p a r e n t l y r e l i e d (an e n c l o s u r e sub
m i t t e d w i t h t h e i n s u r e r ' s c l o s i n g arguments which was d a t e d May 15, 1990 and 
s t a t e d t h a t b i l l i n g s f o r p h y s i c a l t h e r a p y had been r e c e i v e d ) c o n t a i n s no i n d i c a 
t i o n o f when t h e m e d i c a l s e r v i c e s c l a i m s were r e c e i v e d . 
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I n a d d i t i o n , t h e r e c o r d c o n t a i n s an A p r i l 1 1 , 1990 l e t t e r f r o m t h e i n s u r e r 
t o Dr. W h i t e i n d i c a t i n g t h a t i t had r e c e i v e d c l a i m a n t ' s p h y s i c a l t h e r a p y b i l l s . 
However, t h e r e i s no i n d i c a t i o n i n t h e A p r i l 11 l e t t e r r e g a r d i n g t h e d a t e o f r e 
c e i p t . Moreover, t h e i n s u r e r ' s l e t t e r was da t e d o n l y one month p r i o r t o t h e May 
11 h e a r i n g . A l t h o u g h t h e i n s u r e r was r e q u i r e d t o f u r n i s h w r i t t e n n o t i c e o f 
acceptance o r d e n i a l o f t h e c l a i m w i t h i n 60 days a f t e r i t had n o t i c e o r k n o w l 
edge o f t h e c l a i m , c l a i m a n t has f a i l e d t o show t h a t , p r i o r t o A p r i l 1 1 , 1990, 
t h e i n s u r e r had r e c e i v e d h i s m e d i c a l b i l l s . A c c o r d i n g l y , c l a i m a n t has n o t 
pr o v e n t h a t t h e i n s u r e r d e l a y e d compensation by f a i l i n g t o accep t o r deny t h e 
c l a i m w i t h i n 60 days o f n o t i c e o f t h e c l a i m . 

Because we have fo u n d t h a t c l a i m a n t has n o t proven t h a t t h e i n s u r e r f a i l e d 
t o a c c e p t o r deny t h e c l a i m s w i t h i n 60 days, we do n o t re a c h t h e i s s u e o f 
whether t h e b i l l s c o n s t i t u t e d amounts "t h e n due" pending t h e i n s u r e r ' s accep
t a n c e o r d e n i a l o f t h e c l a i m s . We a l s o need n o t address t h e i n s u r e r ' s argument 
r e g a r d i n g Dr. White's compliance w i t h t h e a d m i n i s t r a t i v e r u l e p r o v i d i n g f o r 
p h y s i c a l t h e r a p y t r e a t m e n t p l a n s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 2, 1990 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t assessed a 25 p e r c e n t p e n a l t y 
and r e l a t e d a t t o r n e y f e e o f $1,450 i s r e v e r s e d . The remainder o f t h e Re f e r e e ' s 
o r d e r i s a f f i r m e d . 

J u l y 29, 1991 C i t e as 43 Van N a t t a 1664 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWARD S. RIGGINS, Claimant 

WCB Case No. 90-08090 
ORDER ON REVIEW 

R i c h a r d McGinty, Claimant A t t o r n e y 
John P i t c h e r , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e 
Brown's o r d e r t h a t s e t a s i d e i t s March 14, 1990 and June 15, 1990 d e n i a l s o f 
c h i r o p r a c t i c c a r e i n excess o f two t i m e s per month. On r e v i e w , t h e i s s u e i s 
m e d i c a l s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt s e c t i o n s (4) and (5) o f t h e Referee's "FINDINGS," w i t h t h e f o l 
l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t s u s t a i n e d a compensable, n o n d i s a b l i n g low back s t r a i n on November 
27, 1989. He was i n i t i a l l y t r e a t e d by Dr. Peden, who p r e s c r i b e d p h y s i c a l t h e r 
apy f o r f i v e days, a t t h e end o f which c l a i m a n t ' s symptoms r e s o l v e d . (Exs. 4, 
6, 8 ) . C l a i m a n t l o s t no t i m e from work. 

C l a i m a n t changed h i s t r e a t i n g p h y s i c i a n t o Dr. Pomazal, c h i r o p r a c t o r , on 
January 24, 1990. C l a i m a n t complained o f low back, t h o r a c i c and s h o u l d e r p a i n . 
Pomazal proceeded t o t r e a t c l a i m a n t d a i l y except weekends t h r o u g h F e b r u a r y 16, 
1990, t h e n t h r e e , two and f o u r t i m e s over t h e n e x t t h r e e weeks. (Ex. 3 5 - 1 ) . 

The employer d e n i e d t r e a t m e n t i n excess o f t h e g u i d e l i n e s on March 14, 
1990. 
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Cl a i m a n t d i s c o n t i n u e d c h i r o p r a c t i c t r e a t m e n t f r o m March 16 t h r o u g h A p r i l 
15, 1990, when he r e t u r n e d t o Dr. Pomazal, who proceeded t o t r e a t him more t h a n 
two t i m e s p e r month. (Ex. 32-46). 

The employer d e n i e d t r e a t m e n t i n excess o f t h e g u i d e l i n e s on June 15, 
1990. 

FINDINGS OF ULTIMATE FACT 

C h i r o p r a c t i c t r e a t m e n t s p r o v i d e d i n excess o f t h e g u i d e l i n e s were n o t r e a 
s o n a b l e and necessary. 

CONCLUSIONS OF LAW AND OPINION 

The R eferee s e t a s i d e t h e March and June 1990 d e n i a l s , based on h i s con
c l u s i o n s t h a t c l a i m a n t worsened i n t h e absence o f c h i r o p r a c t i c t r e a t m e n t d u r i n g 
t h e p e r i o d l e a d i n g up t o t h e March d e n i a l and t h a t h i s symptoms improved when 
t r e a t m e n t was resumed f r o m A p r i l u n t i l t h e June 1990 d e n i a l . We d i s a g r e e . 

The h e a r i n g i n t h i s case convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
amendments t o ORS 656.245 a p p l y u n l e s s r e t r o a c t i v e a p p l i c a t i o n o f a law n o t y e t 
i n e x i s t e n c e would produce an absurd o r u n j u s t r e s u l t . Or Laws 1990, S p e c i a l 
S e s s i o n , Ch. 2, 10; see I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . I n t h i s case, 
t h e r e t r o a c t i v e a p p l i c a t i o n o f OAR 436-10-040, adopted by t h e D i r e c t o r as p r o 
v i d e d by ORS 183.335(5) and (6) t o implement t o amendment t o ORS 656.245, would 
u n r e a s o n a b l y r e q u i r e c l a i m a n t ' s c h i r o p r a c t o r t o have adhered t o t r e a t m e n t s t a n 
d a r d s and p r a c t i c e s n o t y e t i n e f f e c t . A c c o r d i n g l y , we a p p l y f o r m e r ORS 656.245 
and f o r m e r OAR 436-10-040. 

A c l a i m a n t was e n t i t l e d t o a l l r e a s o n a b l e and necessary c u r a t i v e o r 
p a l l i a t i v e m e d i c a l c a r e r e q u i r e d f o r r e c o v e r y from a compensable i n j u r y o r f o r 
r e l i e f o f p a i n . See former ORS 656.245(1); West v. SAIF, 74 Or App 317, 320 
( 1 9 8 5 ) ; W e t z e l v. Goodwin Bros., 50 Or App 101 ( 1 9 8 1 ) ; McGarry v. SAIF,' 24 Or 
App 883, 888 ( 1 9 7 6 ) . C l a i m a n t has t h e burden o f p r o v i n g t h a t t h e t r e a t m e n t i s 
r e a s o n a b l e and necessary. McGarry v. SAIF, supra. 

I n d e t e r m i n i n g what was rea s o n a b l e and necessary, t h e Board may c o n s i d e r 
t h e f r e q u e n c y o f t r e a t m e n t . James v. Kemper I n s . Co., 81 Or App 80 ( 1 9 8 6 ) ; 
Stephen C. Marr, 38 Van N a t t a 1304 (19 8 6 ) . G u i d e l i n e s i s s u e d by t h e Workers' 
Compensation D i v i s i o n i d e n t i f i e d two v i s i t s p er month, a f t e r t h e i n i t i a l 60 
days, as t h e u s u a l f r e q u e n c y o f m e d i c a l s e r v i c e s . Former OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) , 
(WCD Admin. Order 1-1990). However, a c l a i m a n t was e n t i t l e d t o t r e a t m e n t i n ex
cess o f t h e a d m i n i s t r a t i v e g u i d e l i n e s i f he o r she pr o v e d t h a t t h e t r e a t m e n t was 
ne c e s s a r y due t o t h e n a t u r e o f t h e i n j u r y o r t o t h e p r o c e s s o f r e c o v e r y . James 
v. Kemper, supra a t 82-84; West v. SAIF, supra a t 320; Kemp v. Worker's Comp. 
Dept., 65 Or App 659, 669 (198 3 ) , m o d i f i e d , 67 Or App 270, r e v den 297 Or 227 
(1984) . 

A l t h o u g h t h e Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a 
t r e a t i n g p h y s i c i a n , i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . See Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 

C l a i m a n t e x p e r i e n c e d a low back s t r a i n . B e g i n n i n g on J a n u a r y 24, 1990 
Dr. Pomazal t r e a t e d c l a i m a n t ' s low back, mid back, and upper back d a i l y e x c e p t 
weekends t h r o u g h F e b r u a r y 16, 1990, t h e n t h r e e , two and f o u r t i m e s o v e r t h e n e x t 
t h r e e weeks. 

The Western M e d i c a l C o n s u l t a n t s examined c l a i m a n t on F e b r u a r y 20, 1990. 
They f o u n d no permanent impairment and op i n e d t h a t no f u r t h e r t r e a t m e n t was 
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n e c e s s a r y . C l a i m a n t was a l s o e v a l u a t e d by Dr. Hartmann, n e u r o l o g i s t , i n 
F e b r u a r y 1990. He o p i n e d t h a t c l a i m a n t was n o t c o m p l e t e l y s t a t i o n a r y , b u t w o u ld 
be soon. He s t a t e d t h a t t h e r e was no need f o r f u r t h e r t r e a t m e n t , e s p e c i a l l y 
c h i r o p r a c t i c t r e a t m e n t , and t h a t c l a i m a n t would p r o b a b l y improve f u r t h e r on h i s 
own i f no t r e a t m e n t was g i v e n . Dr. Pomazal p r o v i d e d no e x p l a n a t i o n f o r t h e need 
f o r t r e a t m e n t , s t a t i n g , " I am u nable t o e s t i m a t e [ c l a i m a n t ' s ] improvement t o 
muscle i n j u r y . . . ." (Ex. 1 8 ) . 

A f t e r r e c e i v i n g t h e March 1990 d e n i a l , c l a i m a n t d i s c o n t i n u e d c h i r o p r a c t i c 
t r e a t m e n t s u n t i l A p r i l 16, 1990, when he r e t u r n e d t o Dr. Pomazal, who resumed 
t r e a t m e n t s t o t h e low, mid and upper back i n excess o f t h e g u i d e l i n e s . Pomazal 
r e f e r r e d c l a i m a n t t o Dr. Campagna, who r e p o r t e d two m i l d d i s c b u l g e s and s t a t e d 
t h a t o n l y one c h i r o p r a c t i c t r e a t m e n t per month was needed. (Ex. 24E) . Dr. 
Hartmann agreed w i t h Campagna's recommendation, s t a t i n g t h a t " t h i s i n t e n s i t y o f 
c h i r o p r a c t i c t r e a t m e n t does not serve any u s e f u l purpose." (Ex. 2 4 ) . Dr. 
T i l d e n , c h i r o p r a c t o r , who p e r f o r m e d an independent m e d i c a l e x a m i n a t i o n , s t a t e d 
t h a t n o t h i n g i n c l a i m a n t ' s m e d i c a l h i s t o r y suggested t h a t c l a i m a n t ' s c h i r o p r a c 
t i c t r e a t m e n t s a f t e r F e b r u a r y 20, 1990 were re a s o n a b l e and n e c e s s a r y . (Ex. 2 3 ) . 

A l t h o u g h Dr. Vranna, M.D., who saw c l a i m a n t i n May 1990 on r e f e r r a l f r o m 
Dr. Pomazal, o p i n e d t h a t c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t t o t h e p r e s e n t had 
been b e n e f i c i a l , Vranna a l s o s a i d t h a t h i s t o r i c a l l y c l a i m a n t e x p e r i e n c e d r a d i c u 
l a r symptoms. There was no evidence o f r a d i c u l a r symptoms by h i s t o r y . Conse
q u e n t l y , we a r e unpersuaded by Dr. Vranna's o p i n i o n , s i n c e i t i s based on an 
i n c o r r e c t h i s t o r y . 

Nor a r e we persuaded by t h e o p i n i o n o r t e s t i m o n y o f Dr. Pomazal. Dr. 
Pomazal had no t r e a t m e n t p l a n . ( T r . 70-74). C l a i m a n t ' s c o n d i t i o n showed no 
s u b j e c t i v e improvement a f t e r h i s t h i r d t r e a t m e n t i n t h e l a s t week o f J a n u a r y , 
1990. (Ex. 1 0 ) . T h e r e f o r e , we f i n d Dr. Pomazal's o p i n i o n and t e s t i m o n y unper-
s u a s i v e i n l i g h t o f t h e l a c k o f improvement i n c l a i m a n t ' s c o n d i t i o n . We a r e 
a l s o unpersuaded t h a t t h e course o f c l a i m a n t ' s c o n d i t i o n was a f f e c t e d by t r e a t 
ment i n excess o f two t i m e s a month, d e s p i t e h i s c o n v i c t i o n t h a t he h u r t t o o 
much t o work w i t h o u t t r e a t m e n t . ( T r . 1 3 ) . 

I n c o n c l u s i o n , t h e w e i g h t o f t h e m e d i c a l evidence persuades us t h a t c h i r o 
p r a c t i c t r e a t m e n t s i n excess o f two t i m e s per month a r e n o t r e a s o n a b l e and nec
e s s a r y m e d i c a l s e r v i c e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 19, 1990 i s r e v e r s e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t s e t a s i d e t h e March 14, 1990 and 
June 15, 1990 d e n i a l s i s r e v e r s e d . The s e l f - i n s u r e d employer's d e n i a l s a r e r e 
i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e awards o f $1,000 f o r t h e March 
14, 1990 d e n i a l and $1,000 f o r t h e June 15, 1990 d e n i a l a r e r e v e r s e d . The r e 
mainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT 6. SMITH, Claimant 
WCB Case No. 90-12207 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee B l a c k ' s o r d e r t h a t : 
(1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back 
i n j u r y f r o m 21 p e r c e n t (67.2 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 
24 p e r c e n t (76.8 d e g r e e s ) ; (2) a f f i r m e d a D e t e r m i n a t i o n Order w h i c h awarded 
15 p e r c e n t (20.25 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use o r 
f u n c t i o n o f t h e r i g h t f o o t ; (3) d e c l i n e d t o o r d e r t h e SAIF C o r p o r a t i o n t o pay 
c l a i m a n t ' s a t t o r n e y 25 p e r c e n t o f t h e i n c r e a s e d permanent d i s a b i l i t y g r a n t e d by 
t h e m o d i f i e d May 1990 D e t e r m i n a t i o n Order a f t e r SAIF had d i s p e r s e d t h e e n t i r e 
award t o c l a i m a n t ; (4) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's 
f a i l u r e t o pay c l a i m a n t ' s a t t o r n e y 25 p e r c e n t o f t h e i n c r e a s e d permanent d i s 
a b i l i t y g r a n t e d by t h e m o d i f i e d May 1990 D e t e r m i n a t i o n Order; (5) d e c l i n e d t o 
o r d e r SAIF t o pay t h e e n t i r e 21 p e r c e n t unscheduled permanent d i s a b i l i t y and 
15 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y awarded by t h e m o d i f i e d May 1990 
D e t e r m i n a t i o n Order a f t e r SAIF had a l r e a d y p a i d c l a i m a n t 20 p e r c e n t unscheduled 
permanent d i s a b i l i t y and 15 p e r c e n t scheduled permanent d i s a b i l i t y under t h e 
p a r t i a l l y v a c a t e d December 1988 D e t e r m i n a t i o n Order; and (6) d e c l i n e d t o assess 
p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's f a i l u r e t o pay c l a i m a n t t h e permanent 
d i s a b i l i t y awarded under t h e m o d i f i e d May 1990 D e t e r m i n a t i o n Order. On r e v i e w , 
t h e i s s u e s a r e e x t e n t o f scheduled and unscheduled permanent d i s a b i l i t y , p e n a l 
t i e s , a t t o r n e y f e e s , and enforcement. We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and supplement w i t h t h e f o l l o w i n g 
f i n d i n g s . 

C l a i m a n t i n j u r e d h i s back on January 4, 1988. SAIF a c c e p t e d t h e c l a i m as 
an a g g r a v a t i o n o f a December 1983 i n j u r y . A f t e r s u r g e r y i n F e b r u a r y 1988, and 
a f t e r h i s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y i n November 1988, h i s c l a i m was 
c l o s e d by D e t e r m i n a t i o n Order i n December 1988 w i t h an award o f 20 p e r c e n t un
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y and 15 p e r c e n t s c h e d u l e d permanent p a r 
t i a l d i s a b i l i t y . T h e r e a f t e r , i n March 1989, c l a i m a n t f i l e d a r e q u e s t f o r hear
i n g a s s e r t i n g t h a t h i s January 1988 i n j u r y was n o t an a g g r a v a t i o n o f h i s 1983 
i n j u r y , b u t r a t h e r a new i n j u r y . I n May 1989, a f t e r t h e h e a r i n g convened b u t 
p r i o r t o t h e i s s u a n c e o f t h e Referee's o r d e r , SAIF acc e p t e d t h e January 1988 
ev e n t as a new i n j u r y . 

I n h i s September 1989 o r d e r as r e c o n s i d e r e d January 10, 1990, Referee 
Gruber f o u n d t h a t t h e E v a l u a t i o n S e c t i o n d i d n o t have t h e F e b r u a r y 1988 s u r g i c a l 
r e p o r t i n i t s p o s s e s s i o n when i t i s s u e d t h e December 1988 D e t e r m i n a t i o n Order. 
T h e r e f o r e , he o r d e r e d t h a t p o r t i o n o f t h e D e t e r m i n a t i o n Order a w a r d i n g permanent 
d i s a b i l i t y s e t a s i d e f o r r e d e t e r m i n a t i o n i n l i g h t o f t h e s u r g i c a l r e p o r t . The 
o r d e r p r o v i d e d t h a t , " c l a i m a n t ' s a t t o r n e y i s a l l o w e d a f e e o f 25% o f any i n 
c r e a s e d compensation r e s u l t i n g from t h e r e d e t e r m i n a t i o n o f c l a i m a n t ' s e x t e n t o f 
d i s a b i l i t y , t o be p a i d o u t o f t h a t i n c r e a s e . " T h e r e a f t e r , on May 14, 1990, a 
m o d i f i e d D e t e r m i n a t i o n Order i s s u e d , awarding c l a i m a n t 21 p e r c e n t u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y and c o n f i r m i n g t h e 15 p e r c e n t s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y award. The May 1990 D e t e r m i n a t i o n Order s p e c i f i c a l l y s t a t e d 
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t h a t i t became a p a r t o f and s h o u l d be c o n s i d e r e d i n c o n j u n c t i o n w i t h t h e Decem
ber 1988 D e t e r m i n a t i o n Order whi c h i t m o d i f i e d . 

A f t e r t h e m o d i f i e d May 1990 D e t e r m i n a t i o n Order i s s u e d , SAIF p a i d t h e en
t i r e i n c r e a s e d permanent d i s a b i l i t y award d i r e c t l y t o c l a i m a n t . I t d i d n o t pay 
25 p e r c e n t o f t h e i n c r e a s e d permanent d i s a b i l i t y award d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y . 

Except f o r one a t t o r n e y f e e i s s u e n o t r e l e v a n t t o t h i s p r o c e e d i n g , t h e 
Board a f f i r m e d R e f e r e e Gruber's September 1989 o r d e r , as r e c o n s i d e r e d J a n u a r y 
10, 1990, i n Robert G. Smith, 43 Van N a t t a 104 (19 9 1 ) . 

C l a i m a n t has no demonstrated l o s s o f l e g s t r e n g t h . He has numbness o f t h e 
f o o t , n o t a f f e c t i n g t h e p l a n t a r s u r f a c e . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u s t a i n e d a 24 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h i s J a n u a r y 1988 compensable low back i n j u r y . 

C l a i m a n t has s u s t a i n e d a 15 p e r c e n t l o s s o f use o r f u n c t i o n o f h i s r i g h t 
f o o t due t o h i s compensable i n j u r y . 

The J a n u a r y 1990 Order d i d n o t o r d e r SAIF t o pay t h e o u t - o f - c o m p e n s a t i o n 
f e e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . Claimant's f e e agreement w i t h h i s c o u n s e l 
p r o v i d e d f o r payment by c l a i m a n t t o h i s a t t o r n e y o u t o f h i s c o m p e n s a t ion; c l a i m 
a n t d i d n o t consent t o d i r e c t payment by SAIF o f o u t - o f - c o m p e n s a t i o n a t t o r n e y 
f e e s . 

SAIF o f f s e t t h e amount o f permanent d i s a b i l i t y p a i d under t h e p a r t i a l l y 
v a c a t e d December 1988 D e t e r m i n a t i o n Order a g a i n s t t h e unscheduled and s c h e d u l e d 
permanent d i s a b i l i t y o r d e r e d p a i d under t h e m o d i f i e d May 1990 D e t e r m i n a t i o n 
Order. SAIF d i d n o t o f f s e t b e n e f i t s p a i d on an o t h e r c l a i m a g a i n s t amounts due 
on t h i s c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

Because c l a i m a n t ' s c o n d i t i o n was l a s t found m e d i c a l l y s t a t i o n a r y on Novem
ber 8, 1988, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on May 14, 1990, 
t h e R e f e r e e a p p l i e d t h e " s t a n d a r d s " i n e f f e c t a t t h e t i m e t h e D e t e r m i n a t i o n 
Order i s s u e d i n r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 
e t sea. (WCD Admin. Order 7-1988). These a re t h e s t a n d a r d s we a p p l y as w e l l . 
S p e c i f i c a l l y , f o r m e r OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y . Former OAR 436-35-010 t h r o u g h 436-
35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s scheduled permanent d i s a b i l i t y . 

Unscheduled D i s a b i l i t y 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i 
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g 
u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t 
age o f un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 
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The R e f e r e e i n c r e a s e d c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y 
award f o r h i s low back i n j u r y from 21 p e r c e n t , as awarded by t h e m o d i f i e d D e t e r 
m i n a t i o n O rder, t o 24 p e r c e n t . On r e v i e w , c l a i m a n t a s s e r t s t h a t he i s a l s o en
t i t l e d t o a v a l u e o f 4 p e r c e n t f o r removal o f a d i s c a t t h e L4-5 l e v e l i n 1972, 
as t h e L4-5 l e v e l was a g a i n i n j u r e d i n 1988. SAIF contends t h a t c l a i m a n t i s n o t 
e n t i t l e d t o a second award f o r an i n j u r y f o r which he has been p r e v i o u s l y com
p e n s a t e d . We a f f i r m t h e Referee's award. 

The p a r t i e s do n o t d i s p u t e t h e f o l l o w i n g v a l u e s a s s i g n e d by t h e Refere e : 
age ( 1 ) , e d u c a t i o n ( 3 ) , and a d a p t a b i l i t y ( 3 ) . T h e r e f o r e , we d i s c u s s o n l y t h e 
i s s u e o f i m p a i r m e n t . 

Only l o s s o f e a r n i n g c a p a c i t y "due t o " t h e compensable i n j u r y i s c o n s i d 
e r e d i n d e t e r m i n i n g t h e award o f unscheduled permanent d i s a b i l i t y . Former ORS 
65 6 . 2 1 4 ( 5 ) ; see, e.g., D a n i e l G. H u f f , 42 Van N a t t a 2805 ( 1 9 9 0 ) . C l a i m a n t has 
s u s t a i n e d m u l t i p l e compensable i n j u r i e s t o t h e low back w h i l e employed by t h e 
i n s u r e d . P r i o r t o h i s 1988 L4-5 i n j u r y , c l a i m a n t had undergone d i s c s u r g e r i e s 
a t L4-5 i n b o t h 1968 and 1972, f o r which he r e c e i v e d permanent p a r t i a l d i s a b i l 
i t y awards. As a r e s u l t o f ano t h e r i n j u r y i n 1988, c l a i m a n t a g a i n underwent 
s u r g e r y a t t h e L4-5. Claimant i s e n t i t l e d t o r e c e i v e an award f o r permanent 
p a r t i a l d i s a b i l i t y f o r f u r t h e r low back r e s i d u a l s as a consequence o f t h i s 
i n j u r y . 

C l a i m a n t ' s argument n o t w i t h s t a n d i n g , we are un a b l e t o d i s c e r n any b a s i s 
f o r an award under f o r m e r OAR 436-35-350(2) f o r t h e 1972 s u r g i c a l p r o c e d u r e t h a t 
was p e r f o r m e d as a consequence o f a s e p a r a t e compensable i n j u r y and f o r w h i c h 
c l a i m a n t has a l r e a d y r e c e i v e d an award o f permanent d i s a b i l i t y . A p r i o r award 
c o u l d , i n s t e a d , b a r an a d d i t i o n a l award f o r l o s s o f e a r n i n g c a p a c i t y due t o f u r 
t h e r i n j u r y t o t h e back. However, t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s r e c o v 
e r y a f t e r h i s 1972 s u r g e r y was complete. He was a b l e t o r e t u r n t o and success
f u l l y p e r f o r m h i s u s u a l and customary j o b as a m i l l w r i g h t w i t h o u t r e s t r i c t i o n s 
u n t i l t h e 1988 i n j u r y . A c c o r d i n g l y , we f i n d t h a t t h e p r i o r award does n o t bar 
an award f o r r e s i d u a l s o f t h e 1988 i n j u r y , i n c l u d i n g an award f o r f u r t h e r 
s u r g e r y , even t h o u g h h i s p r e v i o u s award was i n p a r t f o r L4-5 d i s c r e m o v a l . 
There i s no b a s i s t o award c l a i m a n t a n o t h e r v a l u e f o r t h e 1972 s u r g e r y j u s t be
cause t h e 1988 i n j u r y c o i n c i d e n t a l l y o c c u r r e d a t t h e same s i t e as t h e 1972 i n 
j u r y and s u r g e r y ; t h e 1972 s u r g e r y i s n e i t h e r r e l a t e d t o nor "due t o " t h e com
p e n s a b l e 1988 i n j u r y a t i s s u e . 

T u r n i n g t o t h e r a t i n g o f c l a i m a n t ' s compensable 1988 i n j u r y , we agree w i t h 
R e f e r e e B l a c k t h a t c l a i m a n t i s e n t i t l e d t o v a l u e s o f 2 p e r c e n t f o r l o s s o f ex
t e n s i o n ; 5 p e r c e n t f o r laminotomy and 5 p e r c e n t f o r a c h r o n i c c o n d i t i o n l i m i t i n g 
r e p e t i t i v e use o f t h e back. These v a l u e s a r e combined f o r a t o t a l i m p airment 
v a l u e o f 11.6 p e r c e n t . Former OAR 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

When c l a i m a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 3, t h e sum i s 
4. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 3, t h e p r o d 
u c t i s 12. When t h a t v a l u e i s added t o c l a i m a n t ' s i m p a i r m e n t v a l u e 11.6, t h e 
r e s u l t i s 23.6 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 
436-35- 2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r 
c e n t a g e . I d . C l a i m a n t ' s permanent unscheduled d i s a b i l i t y under t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 24 p e r c e n t . 

Scheduled D i s a b i l i t y 

The R e feree a f f i r m e d t h e D e t e r m i n a t i o n Order award o f 15 p e r c e n t scheduled 
permanent p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s r i g h t f o o t c o n d i t i o n . On r e v i e w , 
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c l a i m a n t a s s e r t s t h a t h i s award s h o u l d be i n c r e a s e d t o r e f l e c t permanent l o s s o f 
use o r f u n c t i o n o f t h e e n t i r e l e g , n o t j u s t t h e f o o t . I n a d d i t i o n , c l a i m a n t 
asks t h e Board t o c l a r i f y t h e b a s i s f o r t h e scheduled permanent p a r t i a l d i s a b i l 
i t y award. We agree t h a t c l a i m a n t i s e n t i t l e d t o an award o f 15 p e r c e n t sched
u l e d permanent p a r t i a l d i s a b i l i t y f o r h i s r i g h t f o o t c o n d i t i o n . 

Scheduled d i s a b i l i t y means a permanent l o s s o f use o r f u n c t i o n w h i c h r e 
s u l t s f r o m i n j u r i e s t o t h o s e body p a r t s enumerated i n f o r m e r ORS 6 5 6 . 2 1 4 ( 2 ) ( a ) 
t h r o u g h ( 4 ) . Former OAR 436-35-005(2). The l e g and t h e f o o t a r e i d e n t i f i e d as 
s e p a r a t e body p a r t s f o r w h i c h permanent d i s a b i l i t y can be awarded. Because 
c l a i m a n t has o c c a s i o n a l numbness o f t h e r i g h t l e g and i n c r e a s e d l e g and f o o t 
p a i n w i t h a c t i v i t y , he a l l e g e s t h a t h i s l e g , r a t h e r t h a n h i s f o o t , i s i m p a i r e d . 
Under t h e " s t a n d a r d s , " c l a i m a n t i s e n t i t l e d t o a v a l u e f o r l e g i m p a i r m e n t o n l y 
i f he e s t a b l i s h e s t h a t he has l o s s o f l e g s t r e n g t h due t o s p i n a l n e r v e damage. 
Former OAR 436-35-230(8). Loss o f s e n s a t i o n i n t h e l e g i s n o t c o n s i d e r e d d i s 
a b l i n g and, hence, no s e p a r a t e impairment v a l u e i s a l l o w e d . Former OAR 436-35-
2 3 0 ( 1 ) . 

The m e d i c a l e v i d e n c e does n o t s u p p o r t c l a i m a n t ' s c o n t e n t i o n t h a t he has 
any l o s s o f r i g h t l e g s t r e n g t h due t o s p i n a l nerve damage. I n November 1988, 
Dr. Serbu, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , n o t e d r i g h t f o o t d r o p and motor weak
ness a f f e c t i n g t h e r i g h t f o o t . I n February 1989, c o n s u l t i n g n e u r o s u r g e o n Dr. 
G a l l o , r e c o r d e d e s s e n t i a l l y t h e same f i n d i n g s — n u m b n e s s o f t h e dorsum o f t h e 
r i g h t f o o t , i n a b i l i t y t o f l e x t h e t o e s and decreased motor s t r e n g t h o f t h e r i g h t 
f o o t . She s p e c i f i c a l l y n o t e d t h e absence o f o t h e r l o w e r e x t r e m i t y motor 
d e f i c i t s . A l t h o u g h she d i d s p e c u l a t e t h a t c l a i m a n t ' s i m p a i r m e n t may be r e l a t e d 
t o n e r v e r o o t trauma, she was unable t o a t t r i b u t e h i s f o o t weakness t o n e r v e 
r o o t damage w i t h c e r t a i n t y . Under t h e s e c i r c u m s t a n c e s , we a t t r i b u t e c l a i m a n t ' s 
r a t e a b l e i m p a i r m e n t t o h i s f o o t , n o t h i s l e g . 

A c c o r d i n g l y , we r a t e c l a i m a n t ' s r i g h t low e x t r e m i t y i m p a i r m e n t as i t p e r 
t a i n s t o h i s r i g h t f o o t . C laimant has numbness o f t h e d o r s a l s u r f a c e o f t h e 
f o o t . When numbness o f t h e f o o t does not a f f e c t t h e p l a n t a r s u r f a c e ( s o l e o f 
t h e f o o t ) , no i m p a i r m e n t v a l u e can be awarded. Former OAR 4 3 6 - 3 5 - 2 0 0 ( 1 ) . For 
weakness o f t h e r i g h t f o o t , s p e c i f i c a l l y f o o t d r o p , we award c l a i m a n t an i m p a i r 
ment v a l u e o f 10 p e r c e n t . Former OAR 4 3 6 - 3 5 - 2 3 0 ( 5 ) ( a ) . C l a i m a n t i s u n a b l e t o 
f l e x h i s t o e s such t h a t he cannot walk on uneven s u r f a c e s . T h e r e f o r e , f o r a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f a scheduled body p a r t , c l a i m a n t i s 
e n t i t l e d t o an i m p a i r m e n t v a l u e o f 5 p e r c e n t . Former OAR 436-35-010(7). 

These v a l u e s a r e combined f o r a t o t a l impairment v a l u e o f 14.5 p e r c e n t . 
Former OAR 436-35-240(4). That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r 
whole p e r c e n t a g e . Former OAR 436-35-010(6). C l a i m a n t ' s permanent s c h e d u l e d 
d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 15 p e r c e n t . 

Out-Of-Compensation A t t o r n e y Fee For I n c r e a s e d Permanent D i s a b i l i t y G r a n t e d by 
t h e M o d i f i e d May 1990 D e t e r m i n a t i o n Order 

I n h i s J anuary 1990 o r d e r , Referee Gruber a l l o w e d c l a i m a n t ' s a t t o r n e y a 
25 p e r c e n t o u t - o f - c o m p e n s a t i o n f e e f o r any i n c r e a s e d permanent d i s a b i l i t y award 
t h a t r e s u l t e d f r o m r e d e t e r m i n a t i o n o f t h a t award. That r e d e t e r m i n a t i o n r e s u l t e d 
i n an i n c r e a s e o f 1 p e r c e n t i n c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l 
i t y award. SAIF p a i d t h e e n t i r e 1 p e r c e n t i n c r e a s e t o c l a i m a n t , w i t h o u t p a y i n g 
25 p e r c e n t o f t h a t amount t o c l a i m a n t ' s a t t o r n e y . C l a i m a n t u r g e s t h e Board t o 
e n f o r c e t h e p r i o r r e f e r e e ' s Order and o r d e r SAIF t o pay t h e m i s d i r e c t e d f e e t o 
c l a i m a n t ' s a t t o r n e y . 

SAIF i s n o t o b l i g a t e d t o r e i m b u r s e c l a i m a n t ' s a t t o r n e y f o r t h e a t t o r n e y 
f e e u n l e s s t h e p r i o r r e f e r e e o r d e r e d d i r e c t payment o f t h e f e e t o t h e a t t o r n e y 
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and c l a i m a n t consented t o such d i r e c t payment. Former OAR 4 3 8 - 1 5 - 0 8 5 ( 1 ) ; 
Mohammad Z a r i f i , 42 Van N a t t a 670, 670 ( 1 9 9 0 ) . Here, Referee Gruber's o r d e r 
" a l l o w e d " a f e e t o c l a i m a n t ' s a t t o r n e y b u t d i d n o t o r d e r d i r e c t payment by SAIF 
t o t h e a t t o r n e y . Moreover, c l a i m a n t ' s agreement w i t h h i s a t t o r n e y s p e c i f i e s 
t h a t he w i l l pay h i s a t t o r n e y ' s f e e o u t o f h i s compensation; i t does n o t consent 
t o d i r e c t payment o f a t t o r n e y fees by SAIF. Under t h e s e c i r c u m s t a n c e s , we f i n d 
t h a t SAIF i s n o t o b l i g a t e d t o r e i m b u r s e c l a i m a n t ' s a t t o r n e y f o r h i s o u t - o f -
c ompensation f e e . Z a r i f i , supra. 

F u r t h e r m o r e , as SAIF has n o t r e f u s e d t o pay c l a i m a n t ' s a t t o r n e y 25 p e r c e n t 
o f t h e i n c r e a s e d compensation due under a r e f e r e e ' s o r d e r , t h e r e i s no b a s i s t o 
award a p e n a l t y o r a t t o r n e y f e e as i t r e l a t e s t o t h i s i s s u e . 

P o r t i o n o f Permanent D i s a b i l i t y Awarded Under t h e M o d i f i e d May 1990 
D e t e r m i n a t i o n Order Due Claimant 

A f t e r t h e m o d i f i e d May 1990 D e t e r m i n a t i o n Order i s s u e d , SAIF p a i d c l a i m a n t 
1 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y — t h e d i f f e r e n c e between t h e 
21 p e r c e n t awarded under t h a t Order and t h e 20 p e r c e n t awarded under t h e p a r 
t i a l l y v a c a t e d December 1988 D e t e r m i n a t i o n Order. SAIF p a i d no a d d i t i o n a l 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Reading t h e two D e t e r m i n a t i o n Orders 
t o g e t h e r , and f i n d i n g t h a t t h e second D e t e r m i n a t i o n Order was an e x t e n s i o n o f 
and m o d i f i c a t i o n o f t h e f i r s t , Referee B l a c k agreed w i t h SAIF's a c t i o n t o o f f s e t 
i t s p r i o r payment a g a i n s t t h e t o t a l amount due. On r e v i e w , c l a i m a n t a s s e r t s 
t h a t t h e s e two D e t e r m i n a t i o n Orders were f o r two s e p a r a t e i n j u r i e s , one i n 1983, 
and one i n 1988. T h e r e f o r e , c l a i m a n t contends, under t h e r u l e i n Steven M. 
G i n t h e r , 42 Van N a t t a 526 ( 1 9 9 0 ) , SAIF c o u l d n o t o f f s e t t h e amount p a i d under 
one c l a i m a g a i n s t t h e amount o r d e r e d p a i d under a n o t h e r s e p a r a t e c l a i m . We f i n d 
no s u p p o r t f o r c l a i m a n t ' s argument t h a t t h e two d e t e r m i n a t i o n o r d e r s p e r t a i n t o 
two s e p a r a t e c l a i m s . 

B e n e f i t s a l r e a d y p a i d on one c l a i m may n o t be o f f s e t a g a i n s t amounts due 
on a n o t h e r , s e p a r a t e c l a i m . G i n t h e r , supra. However, we do n o t f i n d t h a t 
SAIF's a c t i o n s i n t h i s case equate w i t h t h o s e p r o h i b i t e d by t h e r u l e i n G i n t h e r . 
I n s t e a d , we f i n d t h e c i r c u m s t a n c e s o f t h i s c l a i m t o be more analogous t o t h e 
s i t u a t i o n p e r m i t t e d by former ORS 656.268(10), whereby a D e t e r m i n a t i o n Order may 
i n c l u d e n e c e s s a r y a d j u s t m e n t s i n payments p r e m a t u r e l y made, a g a i n s t permanent 
d i s a b i l i t y payments which are p a y a b l e . Claimant was n o t i s s u e d , as he a s s e r t s , 
two s e p a r a t e D e t e r m i n a t i o n Orders f o r s e p a r a t e i n j u r i e s i n 1983 and 1988. Exam
i n i n g t h e language o f b o t h Referee Gruber's o r d e r as r e c o n s i d e r e d January 1990, 
and t h e May 1990 D e t e r m i n a t i o n Order, t h e December 1988 and May 1990 D e t e r m i n a 
t i o n Orders compensate c l a i m a n t f o r t h e same l o s s r e s u l t i n g f r o m t h e same 
Jan u a r y 1988 e v e n t . 

A f t e r t h e December 1988 D e t e r m i n a t i o n Order awarding him 20 p e r c e n t un
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y and 15 p e r c e n t s c h e d u l e d permanent p a r 
t i a l d i s a b i l i t y f o r a 1988 a g g r a v a t i o n o f h i s 1983 i n j u r y i s s u e d and was p a i d , 
c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g a s s e r t i n g t h a t t h e J anuary 1988 e v e n t con
s t i t u t e d a new i n j u r y , r a t h e r t h a n an a g g r a v a t i o n . T h e r e f o r e , by t h e t i m e 
c l a i m a n t r e q u e s t e d a d e t e r m i n a t i o n on h i s new i n j u r y c l a i m , SAIF had a l r e a d y 
p a i d him f o r t h a t same i n j u r y , a l b e i t under a d i f f e r e n t l a b e l . SAIF a c c e p t e d 
t h e J a n u a r y 1988 e v e n t as a new i n j u r y . Then, t o a v o i d p a y i n g c l a i m a n t d o u b l y 
f o r t h e same acc e p t e d i n j u r y , when t h e second d e t e r m i n a t i o n o r d e r i s s u e d , SAIF 
o f f s e t i t s payment under t h e m o d i f i e d May 1990 D e t e r m i n a t i o n Order a g a i n s t p e r 
manent d i s a b i l i t y payments p r e m a t u r e l y p a i d under t h e p a r t i a l l y v a c a t e d December 
1988 D e t e r m i n a t i o n Order. Thus, SAIF o f f s e t b e n e f i t s a l r e a d y p a i d on one c l a i m 
a g a i n s t f u r t h e r amounts due on t h e same c l a i m . G i n t h e r , t h e r e f o r e , does n o t 
c o n t r o l . R ather SAIF's a c t i o n s most c l o s e l y p a r a l l e l e d t h e s t a t u t o r y p r o v i s i o n 
a l l o w i n g o f f s e t o f b e n e f i t s p r e m a t u r e l y p a i d on a c l a i m a g a i n s t t h e t o t a l 
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b e n e f i t s u l t i m a t e l y due on t h e same c l a i m . See a n a l o g o u s l y , f o r m e r ORS 
6 5 6 . 2 6 8 ( 1 0 ) . 

H a v i n g d e t e r m i n e d t h a t o n l y one i n j u r y and one c l a i m i s i n v o l v e d , we p r o 
ceed t o c o n s t r u e t h e d e t e r m i n a t i o n o r d e r s and d e t e r m i n e what t h e y awarded and 
what i s due c l a i m a n t . The d i s p u t e c e n t e r s on, as Referee B l a c k a p t l y l a b e l e d , 
" b o i l e r p l a t e language" i n t h e May 1990 D e t e r m i n a t i o n Order a w a r d i n g c l a i m a n t n o t 
an i n c r e a s e d award, b u t a d u p l i c a t i v e award. We concur w i t h R e f e r e e B l a c k t h a t 
t h e December 1988 and May 1990 D e t e r m i n a t i o n Orders complement each o t h e r and 
must be r e a d t o g e t h e r as one award compensating c l a i m a n t f o r one d i s a b l i n g 
e v e n t . The December 1988 D e t e r m i n a t i o n Order was i n c o m p l e t e because t h e E v a l u a 
t i o n S e c t i o n d i d n o t have evide n c e o f and c o u l d n o t c o n s i d e r t h e impact o f 
c l a i m a n t ' s F e b r u a r y 1988 s u r g e r y on h i s award o f unscheduled permanent p a r t i a l 
d i s a b i l i t y . Once t h e u n d e r l y i n g event was r e c h a r a c t e r i z e d as a new i n j u r y , Ref
e r e e Gruber c o u l d have v a c a t e d t h e e n t i r e D e t e r m i n a t i o n Order, t h e r e b y c r e a t i n g 
a p r e m a t u r e payment o f t h e e n t i r e amount a l r e a d y p a i d by SAIF. I n s t e a d , he 
o r d e r e d o n l y t h a t p o r t i o n o f t h e D e t e r m i n a t i o n Order awardi n g u n s c h e d u l e d perma
ne n t p a r t i a l d i s a b i l i t y be s e t a s i d e f o r r e d e t e r m i n a t i o n i n l i g h t o f t h e s u r g i 
c a l r e p o r t . 

The May 1990 D e t e r m i n a t i o n Order c l e a r l y and on i t s f a c e s t a t e s t h a t i t 
becomes a p a r t o f and s h o u l d be c o n s i d e r e d i n c o n j u n c t i o n w i t h t h e December 1988 
D e t e r m i n a t i o n Order w h i c h i t m o d i f i e s . A f t e r our r e v i e w o f t h e language o f b o t h 
documents, we f i n d t h a t t h e " b o i l e r p l a t e language" o f t h e May 1990 D e t e r m i n a t i o n 
Order a w a r d i n g c l a i m a n t a d u p l i c a t i v e award i s i n c o n s i s t e n t w i t h t h e e x p r e s s e d 
i n t e n t o f t h a t Order. T h e r e f o r e , we f i n d t h a t t h e May 1990 D e t e r m i n a t i o n Order 
r e v i s e d c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y award as a r e s u l t o f 
t h e J a n uary 1988 e v e n t upward t o 21 p e r c e n t ; i t d i d n o t award him 21 p e r c e n t un
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n t o t h e 20 p e r c e n t p r e v i o u s l y 
awarded. S i m i l a r l y , we f i n d t h a t t h e May 1990 D e t e r m i n a t i o n Order a f f i r m e d 
c l a i m a n t ' s 15 p e r c e n t scheduled permanent p a r t i a l d i s a b i l i t y award and d i d n o t 
award him an a d d i t i o n a l 15 p e r c e n t scheduled permanent p a r t i a l d i s a b i l i t y . Ac
c o r d i n g l y , we c o n c l u d e t h a t SAIF n e i t h e r o f f s e t b e n e f i t s p a i d on t h e 1983 c l a i m 
a g a i n s t amounts due on t h e 1988 c l a i m nor r e f u s e d t o pay compensation o r d e r e d by 
t h e May 1990 D e t e r m i n a t i o n Order. 

As SAIF has p a i d c l a i m a n t a l l amounts owing, t h e r e i s no b a s i s t o assess a 
p e n a l t y o r a t t o r n e y f e e f o r unreasonable r e f u s a l t o pay b e n e f i t s due. Moreover, 
even had we f o u n d c l a i m a n t e n t i t l e d t o payment o f an a d d i t i o n a l amount under t h e 
May 1990 D e t e r m i n a t i o n Order, we would s t i l l d e c l i n e t o assess p e n a l t i e s and 
a t t o r n e y f e e s due t o t h e i n c o n s i s t e n t language o f t h e second d e t e r m i n a t i o n 
o r d e r . Under such c o n f u s i n g c i r c u m s t a n c e s , we c o u l d n o t say t h a t SAIF's a c t i o n s 
were u n r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 9, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
BRYAN L. DUNN, Claimant 
WCB Case No. 90-09508 

ORDER ON REVIEW 
G a t t i , e t a l . , C l aimant A t t o r n e y s 
A l i c e M. B a r t e l t , Defense A t t o r n e y 

Reviewed by Board Members Westerband and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Spangler's o r d e r t h a t : (1) d e c l i n e d 
t o award an i n s u r e r - p a i d a t t o r n e y f e e where t h e i n s u r e r r e s c i n d e d i t s d e n i a l o f 
c l a i m a n t ' s i n j u r y c l a i m p r i o r t o h e a r i n g ; and (2) d e c l i n e d t o assess p e n a l t i e s 
and a t t o r n e y f e e s f o r an a l l e g e d l y unreasonable and u n t i m e l y d e n i a l . On r e v i e w , 
t h e i s s u e s a r e p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW 

We adopt t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h f o u n d t h a t t h e i n s u r 
e r ' s d e n i a l was n o t unreasonable. We a l s o agree w i t h t h e R e f e r e e ' s r e f u s a l t o 
assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n t i m e l y d e n i a l . However, 
i n a d d i t i o n t o t h e Referee's c o n c l u s i o n t h a t t h e r e was no e v i d e n c e o f compensa
t i o n " t h e n due" o r " r e s i s t e d " f o r purposes o f a s s e s s i n g p e n a l t i e s and a t t o r n e y 
f e e s , o u r d e c i s i o n on t h i s i s s u e i s based upon t h e f o l l o w i n g r e a s o n i n g . 

I n d e c i d i n g t h e p e n a l t y i s s u e , t h e Referee a p p l i e d t h e law as i t was p r i o r 
t o Or Laws 1990 ( S p e c i a l S e s s i o n ) , SB 1197. Cla i m a n t r e q u e s t e d a h e a r i n g a f t e r 
May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n SB 1197, S e c t i o n 5 4(2) does n o t a p p l y . 
I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o 
t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. SB 1197, S e c t i o n 5 4 ( 3 ) . 
Moreover, t h e r e l e v a n t 1990 amendments t o ORS 656.262(6) m e r e l y e x t e n d s by 30 
days t h e t i m e f o r acceptance o r d e n i a l o f a c l a i m . A p p l i c a t i o n o f t h i s change 
r e t r o a c t i v e l y t o t h i s case w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s 
t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. 
Walker, 43 Van N a t t a 1402 (1991). A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e 
Workers' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

Under t h e new law, t h e i n s u r e r had 90 days, r a t h e r t h a n 60 days, f r o m t h e 
d a t e o f t h e employer's n o t i c e o r knowledge o f c l a i m a n t ' s i n j u r y c l a i m w i t h i n 
w h i c h t o f u r n i s h c l a i m a n t w i t h w r i t t e n n o t i c e o f i t s d e n i a l . ORS 656 . 2 6 2 ( 6 ) . 
S i n c e t h e employer had n o t i c e o f c l a i m a n t ' s i n j u r y on January 22, 1990 and 
because t h e i n s u r e r i s s u e d i t s d e n i a l on A p r i l 18, 1990, t h e d e n i a l was t i m e l y . 

We r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o award an 
i n s u r e r - p a i d a t t o r n e y f e e f o r c l a i m a n t ' s counsel's e f f o r t s t o b r i n g about t h e 
r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l p r i o r t o t h e scheduled h e a r i n g . R e l y i n g upon 
Duane L. Jones, 42 Van N a t t a 875 (199 0 ) , t h e Referee h e l d t h a t c l a i m a n t was n o t 
e n t i t l e d t o an a t t o r n e y f e e when t h e i n s u r e r ' s d e n i a l was r e s c i n d e d p r i o r t o t h e 
h e a r i n g . The Jones d e c i s i o n has been a f f i r m e d by t h e Court o f Appeal s . Jones 
v. Oregon S t a t e C o r r e c t i o n a l I n s t i t u t i o n , 107 Or App 78 ( 1 9 9 1 ) . 

However, on June 19, 1991, t h e Governor s i g n e d Senate B i l l 540 A-
Engrossed, w h i c h amends ORS 656.386(1) t o p r o v i d e t h a t " [ i ] f an a t t o r n e y i s 
i n s t r u m e n t a l i n o b t a i n i n g compensation f o r a c l a i m a n t and a h e a r i n g by t h e 
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r e f e r e e i s n o t h e l d , a r e a s o n a b l e a t t o r n e y f e e s h a l l be a l l o w e d . " S e c t i o n 1. 
S e c t i o n 3 f u r t h e r s t a t e s t h a t t h e amendments "app l y t o a l l c l a i m s f o r w h i c h an 
o r d e r r e l a t i n g t o t h e i s s u e on which a t t o r n e y fees a r e sought has n o t become 
f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f t h i s 1991 A c t , r e g a r d l e s s o f t h e d a t e 
o f i n j u r y . " The A c t t o o k e f f e c t on i t s passage. S e c t i o n 4. 

Here, s i n c e t h i s m a t t e r has n o t become f i n a l , t h e amendments t o ORS 
656.386(1) a r e a p p l i c a b l e . C o n s i d e r i n g c l a i m a n t ' s c o u n s e l ' s e f f o r t s i n s u b m i t 
t i n g h e a r i n g r e q u e s t s c o n c e r n i n g t h e i n s u r e r ' s d e n i a l and i t s p r o c e s s i n g o f t h e 
c l a i m and i n l i g h t o f h i s c o u n s e l ' s e f f o r t s i n e l i c i t i n g a m e d i c a l r e p o r t f r o m 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , we conclude t h a t c l a i m a n t ' s a t t o r n e y was i n s t r u 
m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t t h r o u g h t h e r e s c i s s i o n o f t h e i n 
s u r e r ' s d e n i a l p r i o r t o t h e scheduled h e a r i n g . T h e r e f o r e , we h o l d t h a t c l a i m a n t 
i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e under r e v i s e d ORS 6 5 6 . 3 8 6 ( 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we co n c l u d e 
t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l 
i s $750, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e 
r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 30, 1990 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . As an a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s 
d e n i a l p r i o r t o h e a r i n g , c l a i m a n t ' s a t t o r n e y i s awarded $750, t o be p a i d by t h e 
i n s u r e r . The rema i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

J u l y 30, 1991 C i t e as 43 Van N a t t a 1674 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LELA M. KENFIELD, Claimant 

WCB Case No. 90-06475 
ORDER ON REVIEW 

Olson, Rowell & Walsh, Claimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Crumme's o r d e r t h a t 
d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d "de f a c t o " d e n i a l 
o f m e d i c a l s e r v i c e s . The s e l f - i n s u r e d employer c r o s s - r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f t h e Referee's o r d e r t h a t : (1) found t h a t t h e d o c t r i n e o f r e s 
j u d i c a t a d i d n o t bar c l a i m a n t from l i t i g a t i n g t h e employer's d e n i a l o f m e d i c a l 
s e r v i c e s p r o v i d e d s i n c e J u l y 1, 1989 f o r c l a i m a n t ' s low back, h i p and l e f t l e g 
c o n d i t i o n ; and (2) s e t a s i d e t h a t d e n i a l . On r e v i e w , t h e i s s u e s a r e r e s 
j u d i c a t a , m e d i c a l s e r v i c e s , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and 
m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g c o r r e c t i o n 
and s u p p l e m e n t a t i o n . We r e p l a c e t h e l a s t sentence o f f i n d i n g number seven w i t h 
t h e f o l l o w i n g . The employer d i d n o t pay t h e p o s t - J u l y 1, 1989 b i l l s r e c e i v e d 
f r o m Dr. Scheer w i t h i n 60 days o f r e c e i p t . No d e n i a l o f Dr. Scheer's p o s t - J u l y 
1, 1989 t r e a t m e n t s i s i n t h e r e c o r d . 
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F i n d i n g number n i n e s h o u l d read t h a t t h e i n i t i a l h e a r i n g was convened on 
June 25, 1990, n o t J u l y 25, 1990. 

The D i s p u t e d C l a i m S e t t l e m e n t (DCS) u p h e l d t h e employer's d e n i a l d a t e d 
J a n u a r y 26, 1989, w h i c h had de n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m because she had 
n o t e s t a b l i s h e d a w o r s e n i n g o f her c o n d i t i o n s i n c e t h e J u l y 30, 1987 Determina
t i o n Order. The DCS a l s o e s t a b l i s h e d t h a t c e r t a i n m e d i c a l s e r v i c e s p r i o r t o J u l y 
1, 1989 were n o t compensable. The DCS d i d n o t address t h e i s s u e o f whether Dr. 
Scheer's t r e a t m e n t s p r o v i d e d a f t e r J u l y 1, 1989 were r e a s o n a b l e and nec e s s a r y ; 
nor d i d i t address t h e c a u s a t i o n o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Res J u d i c a t a 

The R eferee fo u n d t h a t t h e r e was no r e s - j u d i c a t a b a r t o t h e p r e s e n t l i t i g a 
t i o n . We agree. C i t i n g L i b e r t y Northwest I n s . Corp. v. B i r d , 99 Or App 560 
( 1 9 8 9 ) , t h e employer argues t h a t r e s j u d i c a t a a p p l i e s here because c l a i m a n t 
f a i l e d t o e s t a b l i s h t h a t her c o n d i t i o n had changed so as t o c r e a t e a new s e t o f 
o p e r a t i v e f a c t s . 

A change i n c o n d i t i o n o n l y needs t o be pr o v e d when a c l a i m f o r t h e same 
m e d i c a l s e r v i c e s i s r e a s s e r t e d a f t e r h a v i n g been d e n i e d . See L i b e r t y N orthwest 
I n s . Corp. v. B i r d , supra. That i s n o t t h e case he r e . The p r e s e n t c l a i m i s f o r 
d i f f e r e n t d a t e s o f t r e a t m e n t . Each s e p a r a t e d o c t o r ' s b i l l s u b m i t t e d t o an em
p l o y e r i s a s e p a r a t e and d i s t i n c t c l a i m . B i l l i e J. Eubanks, 35 Van N a t t a 131 
( 1 9 8 3 ) . The DCS r e s o l v e d o n l y t h e c o m p e n s a b i l i t y o f t h e p r e - J u l y 1989 m e d i c a l 
s e r v i c e s . T h e r e f o r e , l i t i g a t i o n o f t h e p r e s e n t c l a i m i s n o t b a r r e d by t h e r e s 
j u d i c a t a d o c t r i n e o f " c l a i m p r e c l u s i o n . " See T r a v i s W. Thorpe, 43 Van N a t t a 1462 
(1991) . 

Nor i s t h e p r e s e n t l i t i g a t i o n b a r r e d under t h e r e s j u d i c a t a d o c t r i n e o f 
" i s s u e p r e c l u s i o n . " A l t h o u g h t h e DCS r e s o l v e d t h e q u e s t i o n o f c o m p e n s a b i l i t y o f 
t h e e a r l i e r m e d i c a l s e r v i c e s , t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n was n o t 
r e s o l v e d . Hence, t h e Referee c o r r e c t l y c o n s i d e r e d t h e c o m p e n s a b i l i t y o f t h e p o s t -
J u l y 1 , 1989 s e r v i c e s on t h e m e r i t s . I n t e r n a t i o n a l Paper Co. v. Pearson, 106 Or 
App 121 ( 1 9 9 1 ) . 

A c c o r d i n g l y , we a f f i r m t h e Referee's r u l i n g t h a t t h e c l a i m i s n o t b a r r e d by 
t h e d o c t r i n e o f r e s j u d i c a t a . 

M e d i c a l S e r v i c e s 

We adopt t h e Referee's "Conclusions o f Law" on t h e m e d i c a l s e r v i c e s i s s u e . 

P e n a l t i e s & A t t o r n e y Fees 

The R eferee d i d n o t assess p e n a l t i e s and a t t o r n e y f e e s because, a l t h o u g h he 
fo u n d t h a t t h e c h i r o p r a c t o r b i l l s i n c u r r e d a f t e r J u l y 1, 1989 were n o t p a i d w i t h i n 
60 days, he foun d t h a t c l a i m a n t had n o t proved t h a t t h e employer had n o t i s s u e d a 
w r i t t e n d e n i a l w i t h i n 60 days. 

C l a i m a n t argues t h a t a t i m e l y d e n i a l i s an a f f i r m a t i v e d e f e n s e f o r t h e em
p l o y e r and t h e Referee e r r e d i n r e q u i r i n g c l a i m a n t t o pro v e t h e n o n e x i s t e n c e o f 
a t i m e l y d e n i a l . C l a i m a n t c i t e s Lynn M. E l l i o t t , 41 Van N a t t a 2063, 2066 
( 1 9 8 9 ) , w h i c h h e l d t h a t i t i s t h e i n s u r e r ' s burden, n o t c l a i m a n t ' s , t o p r o v e an 
a f f i r m a t i v e d e fense t o an i s s u e p r o p e r l y r a i s e d by c l a i m a n t . I n t h e a l t e r n a 
t i v e , c l a i m a n t argues t h a t , i f i t i s her burden t o prov e t h e n o n - e x i s t e n c e o f a 
w r i t t e n d e n i a l , she met t h i s burden by t h e employer's f a i l u r e t o p r o v i d e i t 
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under OAR 438-07-018(1) ( i n s u r e r must p r o v i d e a l l m a t e r i a l documents 20 days 
b e f o r e h e a r i n g ) . C l a i m a n t argues t h a t f a i l u r e o f t h e employer t o s u b m i t t h e 
d e n i a l c r e a t e s a p r e s u m p t i o n t h a t i t does n o t e x i s t . 

The employer argues t h a t a l a t e d e n i a l i s n o t n e c e s s a r i l y u n r e a s o n a b l e and 
t h a t i t s d e n i a l was r e a s o n a b l e because t h e r e was l e g i t i m a t e doubt as t o whether 
t h e DCS a p p l i e d t o t h e b i l l s i n q u e s t i o n . 

A t l e a s t by c l o s i n g argument t h e employer knew t h a t c l a i m a n t was r e q u e s t 
i n g a p e n a l t y and a t t o r n e y f e e f o r f a i l u r e t o t i m e l y p r o c e s s Dr. Scheer's 
b i l l i n g s . A l t h o u g h t h e employer was i n t h e b e s t p o s i t i o n t o p r o v i d e a copy o f 
any d e n i a l i t i s s u e d , i t d i d n o t ask t h e Referee t o l e a v e t h e r e c o r d open so 
t h a t i t c o u l d s u b m i t a d e n i a l . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t has e s t a b 
l i s h e d a p r i m a f a c i e case t h a t t h e c l a i m was n o t t i m e l y p r o c e s s e d . Thus, we 
f i n d t h a t c l a i m a n t has e s t a b l i s h e d a "de f a c t o " d e n i a l o f t h e m e d i c a l s e r v i c e s . 

Under f o r m e r ORS 656.262(10), i f t h e employer "unre a s o n a b l y d e l a y s accep
t a n c e o r d e n i a l o f a c l a i m . . . [ i t i s ] l i a b l e f o r an a d d i t i o n a l amount up t o 
25 p e r c e n t o f t h e amounts t h e n due p l u s any a t t o r n e y f e e s w h i c h may be assessed 
under ORS 656.382." The employer has p r o v i d e d no e x p l a n a t i o n f o r i t s f a i l u r e t o 
p r o c e s s t h e c l a i m . The employer's argument t h a t i t s " d e n i a l " was n o t u n r eason
a b l e does n o t r e l i e v e i t from t h e r e s p o n s i b i l i t y o f p r o c e s s i n g c l a i m s . The 
employer was r e q u i r e d t o e i t h e r accept o r deny t h e m e d i c a l s e r v i c e s c l a i m s 
w i t h i n 60 days. See f o r m e r ORS 656.262(6). 

Here, t h e employer n e i t h e r accepted nor d e n i e d t h e m e d i c a l s e r v i c e s c l a i m s 
r e c e i v e d f r o m Dr. Scheer a f t e r J u l y 1, 1989. A c c o r d i n g l y , we f i n d t h a t t h e em
p l o y e r ' s f a i l u r e t o t i m e l y accept o r deny t h e c l a i m t o be u n r e a s o n a b l e and sub
j e c t t o p e n a l t y and a t t o r n e y f e e i n accordance w i t h f o r m e r ORS 656.262(10) and 
ORS 6 5 6 . 3 8 2 ( 1 ) . Inasmuch as t h e c l a i m i n i s s u e i s f o r m e d i c a l s e r v i c e s on an 
a c c e p t e d i n j u r y , as opposed t o m e d i c a l s e r v i c e s f r o m an i n i t i a l c l a i m , we f i n d 
t h e m e d i c a l s e r v i c e s i n q u e s t i o n t o be compensation t h e n due. Hence, a p e n a l t y 
i s a p p r o p r i a t e . See ORS 656.005(8); 656.262(6); K u r t K r a a l , 42 Van N a t t a 2634 
( 1 9 9 0 ) ; C l i n t o n F. S e a l s , 42 Van N a t t a 268 (1990). Moreover, t h e r e has been an 
u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. Former ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) ; E l l i s v. M c C a l l , 308 Or 74 (1989). 

A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e and a 25 p e r 
c e n t p e n a l t y based on a l l compensation "t h e n due" a t t h e t i m e o f h e a r i n g . The 
compensation " t h e n due" s h o u l d be d e t e r m i n e d based on t h e u n p a i d b i l l i n g s f r o m Dr. 
Scheer f o r m e d i c a l s e r v i c e s a s s o c i a t e d w i t h c l a i m a n t ' s compensable low back c o n d i 
t i o n . See f o r m e r ORS 656.262(10); M o l l i e E. Barrow, 43 Van N a t t a 617 ( 1 9 9 1 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) we f i n d $250 t o be a 
r e a s o n a b l e p e n a l t y - r e l a t e d a t t o r n e y f e e . 

A t t o r n e y Fees on Board Review 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s 
on r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e i s $750, t o be p a i d by t h e em
p l o y e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e de
v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e complex
i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 12, 1990 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . For i t s u n r e a s o n a b l e c l a i m s p r o c e s s i n g , t h e s e l f - i n s u r e d employer s h a l l 
pay c l a i m a n t a 25 p e r c e n t p e n a l t y based on a l l compensation due a t t h e t i m e o f 
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h e a r i n g . The compensation t h e n due s h a l l be d e t e r m i n e d based on t h e u n p a i d 
b i l l i n g s f r o m Dr. Scheer f o r m e d i c a l s e r v i c e s a s s o c i a t e d w i t h c l a i m a n t ' s compens
a b l e low back c o n d i t i o n . The employer s h a l l pay c l a i m a n t ' s a t t o r n e y an assessed 
f e e o f $250 f o r s e r v i c e s r e l a t e d t o t h e p e n a l t y i s s u e . The rema i n d e r o f t h e Ref
e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e m e d i c a l 
s e r v i c e s i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $750 t o be p a i d 
by t h e employer. 

J u l y 30, 1991 ; C i t e as 43 Van N a t t a 1677 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT E. LEATHERMAN, Claimant 

WCB Case No. 90-09814 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r w h i c h s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c a r p a l t u n n e l syndrome. On 
r e v i e w , t h e s o l e i s s u e i s a g g r a v a t i o n . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

On r e v i e w , t h e i n s u r e r contends t h a t t h e Referee i n c o r r e c t l y c i t e d as ob
j e c t i v e f i n d i n g s e s t a b l i s h i n g a worsening, l o s s o f range o f m o t i o n , l o s s o f g r i p 
s t r e n g t h , and i n c r e a s e d symptomatology. We agree w i t h t h e R e f e r e e . A l t h o u g h i t 
i s u n c l e a r whether Dr. Evans h i m s e l f noted t h e l o s s o f range o f m o t i o n i n t h e 
w r i s t s , he d i d n o t e a l o s s o f g r i p s t r e n g t h . (Ex. 12, 20-8-10.) Moreover, he 
di a g n o s e d a w o r s e n i n g based on e x p e r t a n a l y s i s o f h i s e x a m i n a t i o n f i n d i n g s and 
c l a i m a n t ' s r e p o r t e d symptoms. (Ex. 12, 13, 20-16-17.) We have h e l d t h a t such 
e v i d e n c e meets t h e d e f i n i t i o n o f " o b j e c t i v e f i n d i n g s . " See Suzanne Ro b e r t s o n , 
43 Van N a t t a 1505 (1 9 9 1 ) . 

The i n s u r e r a l s o contends t h a t , t o e s t a b l i s h a compensable w o r s e n i n g under 
ORS 656.273, as amended i n 1990, a worker must e s t a b l i s h t h a t t h e compensable 
i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . We d i s a g r e e . 
A compensable w o r s e n i n g i s e s t a b l i s h e d by p r o o f t h a t t h e compensable i n j u r y i s a 
m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n , p r o v i d e d t h a t no o f f - t h e -
j o b i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e c o n d i t i o n . ORS 65 6 . 2 7 3 ( 1 ) . 
The i n s u r e r does n o t contend, and t h e r e i s no ev i d e n c e , t h a t any o f f - t h e - j o b 
i n j u r y i s t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s worsened c o n d i t i o n . Hence, 
c l a i m a n t has met h i s burden o f p r o o f . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a re a s o n a b l e assessed f e e f o r h i s s e r 
v i c e s on r e v i e w r e l a t i n g t o t h e a g g r a v a t i o n i s s u e . Former ORS 65 6 . 3 8 2 ( 2 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s counsel's s e r v i c e s on r e v i e w i s $1,000. I n r e a c h 
i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e 
case (as r e p r e s e n t e d by c l a i m a n t respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e 
i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d December 31, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,000, p a y a b l e by t h e 
i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
RICARDO VASQUEZ, Claimant 

WCB Case Nos. 90-09873 & 89-24251 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
VavRosky, e t a l . , Defense A t t o r n e y s 
Kenneth R u s s e l l , Defense A t t o r n e y 

Reviewed by Board Members Westerband and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee McGeorge's o r d e r t h a t : (1) 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a low back i n j u r y ; (2) 
u p h e l d I n t e l C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same 
c o n d i t i o n ; and (3) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r i t s a l l e g e d l y 
u n r e a s o n a b l e p r o c e s s i n g o f c l a i m a n t ' s c l a i m . I n i t s b r i e f , SAIF a l s o r e q u e s t s 
t h a t t h i s m a t t e r be remanded t o t h e Referee f o r t h e t a k i n g o f a d d i t i o n a l e v i 
dence and t h e s u b m i s s i o n o f c l o s i n g argument. On r e v i e w , t h e i s s u e s a r e remand, 
r e s p o n s i b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We deny t h e r e q u e s t f o r remand and 
a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s back i n A p r i l 1986, w h i l e w o r k i n g f o r t h e 
I n t e l C o r p o r a t i o n ( I n t e l ) as a systems packager. He i n i t i a l l y sought t r e a t m e n t 
w i t h Dr. Grassman, a c h i r o p r a c t o r , who diagnosed acute c e r v i c o - t h o r a c i c and 
lumbar s t r a i n w i t h a t t e n d a n t m y o f a s c i t i s and removed c l a i m a n t f r o m work. C l a i m 
a n t l a t e r s ought t r e a t m e n t from Dr. C o l l e t t i , an o r t h o p e d i c surgeon, and Dr. 
Espey, a c h i r o p r a c t o r . H i s d i s a b l i n g i n j u r y c l a i m was u l t i m a t e l y a c c e p t e d by 
I n t e l and c l o s e d by a D e t e r m i n a t i o n Order on March 27, 1987, w i t h no award o f 
permanent d i s a b i l i t y . 

I n May 1988, c l a i m a n t began d o i n g landscape maintenance f o r h i s b r o t h e r ' s 
company, Vasquez Landscaping. I n December 1988, c l a i m a n t e x p e r i e n c e d low back 
symptoms a f t e r u s i n g a backpack blower a t work. I n June 1989, he c o n s u l t e d Dr. 
Cox f o r i n c r e a s e d c o m p l a i n t s o f low back p a i n and l a t e r f i l e d a c l a i m w i t h 
Vasquez f o r " a g g r a v a t i o n o f p r e v i o u s low back i n j u r y . " (Ex. 3 4 ) . SAIF, i n s u r e r 
f o r Vasquez, d e n i e d t h e "new i n j u r y " c l a i m i n October 1989. I n May 1990, I n t e l 
d e n i e d t h e a g g r a v a t i o n c l a i m , a s s e r t i n g t h a t t h e r e had been no o b j e c t i v e worsen
i n g o f h i s c o n d i t i o n . 

ULTIMATE FINDINGS OF FACT 

On Ja n u a r y 20, 1987, c l a i m a n t was f u l l y r e c o v e r e d f r o m t h e e f f e c t s o f t h e 
A p r i l 1986 i n j u r y . I n June 1989, c l a i m a n t s u f f e r e d a new compensable i n j u r y 
w h i l e w o r k i n g f o r SAIF's i n s u r e d . 

CONCLUSIONS OF LAW AND OPINION 

Remand 

D u r i n g t h e J u l y 24, 1990 h e a r i n g , c o u n s e l f o r I n t e l o b j e c t e d t o t h e admis
s i o n o f a r e p o r t f r o m Dr. Cox. The Referee a d m i t t e d t h e r e p o r t s u b j e c t t o I n t e l 
h a v i n g t h e r i g h t t o depose Dr. Cox and i n d i c a t e d t h a t t h e r e c o r d w o u l d be l e f t 
open f o r two weeks. ( T r . 6 ) . L a t e r , a t t h e c o n c l u s i o n o f t h e h e a r i n g , t h e Ref
e r e e asked t h e p a r t i e s t o submit w r i t t e n c l o s i n g arguments t o address w h e t h e r 
t h e new law s h o u l d a p p l y and s t a t e d t h a t t h e r e c o r d would remain open u n t i l 
August 7, 1990. ( T r . 3 6 ) . 



R i c a r d o Vasquez, 43 Van N a t t a 1678 (1991) 1679 

D e s p i t e t h e assurance t h a t t h e r e c o r d would remain open f o r t h e r e c e i p t o f 
a d d i t i o n a l e v i d e n c e , t h e Referee i s s u e d her o p i n i o n and o r d e r on J u l y 27, 1990, 
t h r e e days a f t e r t h e d a t e o f h e a r i n g . SAIF argues t h a t t h e R e f e r e e ' s a c t i o n was 
i m p r o p e r and t h a t t h e m a t t e r s h o u l d be remanded t o t h e H e a r i n g s D i v i s i o n t o r e c 
t i f y t h e e r r o r . 

Whether o r n o t t h e Referee s h o u l d have l e f t t h e r e c o r d open, we c o n c l u d e 
t h a t remand i s n o t w a r r a n t e d i n t h i s case f o r two reasons. F i r s t , g i v e n t h a t 
SAIF was, i n f a c t , t h e p a r t y t h a t had i n i t i a l l y s u b m i t t e d t h e r e p o r t f r o m Dr. 
Cox, we do n o t b e l i e v e t h a t i t c o u l d have been p r e j u d i c e d by I n t e l ' s i n a b i l i t y 
t o r e b u t t h a t e v i d e n c e . I n t e l has r a i s e d no o b j e c t i o n t o t h e R e f e r e e ' s a c t i o n s . 
Second, as SAIF concedes i n i t s a p p e l l a n t ' s b r i e f (pg. 1 2 ) , t h e r e c o r d was s u f 
f i c i e n t l y d e veloped t o a l l o w t h e Board t o d e c i d e t h i s case on t h e m e r i t s . See 
ORS 6 5 6 . 2 9 5 ( 5 ) . Moreover, t h i s m a t t e r i s now b e f o r e t h e Board and a l l p a r t i e s 
have had an o p p o r t u n i t y t o submit w r i t t e n arguments f o r c o n s i d e r a t i o n . Conse
q u e n t l y , we d e c l i n e t o g r a n t SAIF's r e q u e s t t h a t t h i s case be remanded t o t h e 
R e f e r e e and proceed w i t h our r e v i e w . 

R e s p o n s i b i l i t y 

The q u e s t i o n i s w h i c h o f two s u c c e s s i v e c a r r i e r s i s r e s p o n s i b l e f o r 
c l a i m a n t ' s c o n d i t i o n The p a r t i e s do n o t d i s p u t e t h a t , under p r i o r law, respon
s i b i l i t y w o u l d have been i n i t i a l l y a s s i g n e d t o I n t e l , as t h e l a s t c a r r i e r , 
a g a i n s t whom c l a i m a n t had an accepted c l a i m f o r a low back i n j u r y . I n o r d e r t o 
s h i f t r e s p o n s i b i l i t y t o SAIF under t h e o l d r u l e , I n t e l would have been r e q u i r e d 
t o e s t a b l i s h t h a t c l a i m a n t ' s subsequent employment i n d e p e n d e n t l y c o n t r i b u t e d t o 
a w o r s e n i n g o f h i s low back c o n d i t i o n . See Boise Cascade v. S t a r b u c k , 296 Or 
238 ( 1 9 8 4 ) ; Stevens Equipment co. V. American F a b r i c a t o r s , 106 Or App 354 
(1991) . 

C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was con
vened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d 
i n SB 1197, S e c t i o n 54(2) does not a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e here 
i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i 
s i o n . See e.g. SB 1197, S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 
amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e 
purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e Workers' Com
p e n s a t i o n A c t as amended, e f f e c t i v e J u l y 1, 1990. 

S e c t i o n 49 o f Senate B i l l 1197 p r o v i d e s , i n p a r t : 

" ( 1 ) When a worker s u s t a i n s a compensable i n j u r y , t h e 
r e s p o n s i b l e employer s h a l l remain r e s p o n s i b l e f o r f u 
t u r e compensable m e d i c a l s e r v i c e s and d i s a b i l i t y r e 
l a t i n g t o t h e compensable c o n d i t i o n u n l e s s t h e w o r k e r 
s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same 
c o n d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l 
f u r t h e r compensable m e d i c a l s e r v i c e s and d i s a b i l i t y 
s h a l l be processed as a new i n j u r y c l a i m by t h e subse
quent employer." Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
c h a p t e r 2. 

I t i s u n c l e a r from i t s language what, i f any, changes a r e c r e a t e d by Sec
t i o n 4 9 ( 1 ) r e g a r d i n g t h e assignment o f r e s p o n s i b i l i t y . C l a i m a n t argues t h a t t h e 
p r o v i s i o n m e r e l y c o d i f i e s p r i o r r e s p o n s i b i l i t y case law, w h i c h , i n p a r t , 
p r o v i d e d : 
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" [ I ] f t h e second i n j u r y t a k e s t h e fo r m m e r e l y o f a r e 
c u r r e n c e o f t h e f i r s t , and i f t h e second i n c i d e n t does 
n o t c o n t r i b u t e even s l i g h t l y t o t h e c a u s a t i o n o f t h e 
d i s a b l i n g c o n d i t i o n , t h e i n s u r e r on t h e r i s k a t t h e t i m e 
o f t h e o r i g i n a l i n j u r y remains l i a b l e f o r t h e second." 
Hensel Phelps Const, v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . 

SAIF, on t h e o t h e r hand, argues t h a t r e s p o n s i b i l i t y now f o l l o w s c o m p e n s a b i l i t y 
under t h e new p r o v i s i o n . I t m a i n t a i n s t h a t t h e subsequent employer i s n o t r e 
s p o n s i b l e u n l e s s t h e subsequent i n c i d e n t i s i n d e p e n d e n t l y compensable. 

When s t a t u t o r y language l e n d s i t s e l f t o more t h a n one i n t e r p r e t a t i o n , we 
t u r n t o i t s l e g i s l a t i v e h i s t o r y as an a i d t o r e s o l v i n g t h e a m b i g u i t y . L i b e r t y 
N o r t h w e s t I n s . Corp. v. S h o r t , 102 Or App 495 (19 9 0 ) . The l e g i s l a t i v e h i s t o r y 
h e re c l e a r l y i n d i c a t e s t h a t , i n e n a c t i n g s e c t i o n 4 9 ( 1 ) , t h e l e g i s l a t u r e i n t e n d e d 
t o m o d i f y , r a t h e r t h a n c o d i f y , t h e manner o f a s s e s s i n g r e s p o n s i b i l i t y i n work
e r s ' compensation cases. 

As n o t e d above, s e c t i o n 4 9 ( 1 ) , proposed i n Senate B i l l 1197, was added t o 
Oregon's Workers' Compensation Act i n 1990. D u r i n g t h e f i r s t p u b l i c h e a r i n g on 
t h e b i l l , a u t h o r s o f t h e proposed l e g i s l a t i o n agreed t h a t , under s e c t i o n 4 9 ( 1 ) , 
t h e c u r r e n t j u d i c i a l s t a n d a r d s f o r r e s p o n s i b i l i t y would be e l i m i n a t e d and t h a t a 
c l a i m a n t w o uld n o t s u s t a i n a new i n j u r y i n terms o f r e s p o n s i b i l i t y u n l e s s t h e 
new s t a n d a r d s o f c o m p e n s a b i l i t y a r e met. See M i n u t e s , I n t e r i m S p e c i a l Committee 
on Workers' Compensation, May 3, 1990, Tape 4, Side A a t 184. Other l e g i s l a t i v e 
h i s t o r y was more d i r e c t . On May 4, 1990, R e p r e s e n t a t i v e Mannix t e s t i f i e d : 

" L e t ' s s t a t e f o r t h e r e c o r d t h a t [ s e c t i o n 4 9 ( 1 ) ] w i l l do 
away w i t h t h e c u r r e n t c o u r t i n t e r p r e t a t i o n s o f what i s a 
new i n j u r y f o r r e s p o n s i b i l i t y purposes. Do you hear 
t h a t j u d g e s on t h e Court o f Appeals, members o f t h e 
Board when you re a d t h e t r a n s c r i p t o f t h i s h e a r i n g ? * * 
* T h i s says t h a t t h e r e ' s g o i n g t o have t o be a new com
p e n s a b l e i n j u r y , and t h i s b i l l d e f i n e s compensable i n 
j u r y . And so i f t h e r e i s n ' t a new compensable i n j u r y 
under t h e d e f i n i t i o n o f t h e law, t h e n r e s p o n s i b i l i t y r e 
mains w i t h t h e f i r s t employer." M i n u t e s , I n t e r i m 
S p e c i a l Committee on Workers' Compensation, May 4, 1990, 
Tape 18, Side A a t 320. 

I n l i g h t o f t h e l e g i s l a t i v e i n t e n t apparent from t h e l e g i s l a t i v e h i s t o r y , 
and i n t h e absence o f any l e g i s l a t i v e h i s t o r y t o t h e c o n t r a r y , we c o n c l u d e t h a t , 
i n cases i n w h i c h an accepted i n j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y 
d u r i n g employment w i t h a l a t e r c a r r i e r , r e s p o n s i b i l i t y r e s t s w i t h t h e o r i g i n a l 
c a r r i e r u n l e s s t h e c l a i m a n t s u s t a i n s an a c t u a l , independent compensable i n j u r y 
d u r i n g t h e subsequent work exposure. Thus, under t h e new a n a l y s i s , I n t e l , as 
t h e l a s t c a r r i e r a g a i n s t whom c l a i m a n t had an accepted low back i n j u r y , r e m a i n s 
p r e s u m p t i v e l y r e s p o n s i b l e . I n o r d e r t o a v o i d r e s p o n s i b i l i t y , i t now has t h e 
burden o f e s t a b l i s h i n g t h a t c l a i m a n t s u s t a i n e d a new compensable i n j u r y w h i l e 
w o r k i n g f o r SAIF's i n s u r e d . 

As amended by t h e 1990 L e g i s l a t u r e , ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) d e f i n e s a compens
a b l e i n j u r y as: 

"an a c c i d e n t a l i n j u r y * * * a r i s i n g o u t o f and i n t h e 
co u r s e o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t 
i n g i n d i s a b i l i t y o r d e a t h : an i n j u r y i s a c c i d e n t a l i f t h e 
r e s u l t i s an a c c i d e n t , whether o r n o t due t o a c c i d e n t a l 
means, i f i t i s e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d 
by o b j e c t i v e f i n d i n g s [ . ] " Oregon Laws 1990, ch. 2, 
s e c t i o n 3. 
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Under t h a t amended s t a t u t e , t h e t r a d i t i o n a l d e f i n i t i o n o f a compensable 
i n j u r y , i . e . , an a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e c o u r s e o f employ
ment, remains i n t a c t , b u t d i s a b i l i t y o r t h e need f o r m e d i c a l s e r v i c e s must be 
e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . A c c o r d i n g l y , 
i n o r d e r t o e s t a b l i s h a new compensable i n j u r y , I n t e l must e s t a b l i s h , by m e d i c a l 
e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s , t h a t c l a i m a n t s u s t a i n e d a subsequent 
d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s , t h e m a t e r i a l c o n t r i b u t i n g cause o f 
w h i c h were h i s work a c t i v i t i e s w i t h SAIF's i n s u r e d . Mark N. W e i d l e , 43 Van 
N a t t a 855 ( 1 9 9 1 ) . 

We f i r s t c o n c l u d e t h a t c l a i m a n t ' s subsequent d i s a b i l i t y i s e s t a b l i s h e d by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . Amended ORS 656.005(19) de
f i n e s " o b j e c t i v e f i n d i n g s " t o i n c l u d e "range o f m o t i o n , a t r o p h y , muscle 
s t r e n g t h , muscle spasm and d i a g n o s t i c evidence s u b s t a n t i a t e d by c l i n i c a l f i n d 
i n g s . " Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, s e c t i o n 3. I n t h i s case, Dr. 
Cox's i n i t i a l c l i n i c a l f i n d i n g s i n d i c a t e d t h a t c l a i m a n t had r e s t r i c t i o n s o f 
lumbar m o t i o n on c e r t a i n o r t h o p e d i c maneuvers, i . e . f l e x i o n l i m i t e d t o 70 
d e g r e e s , e x t e n s i o n t o 28 degrees, r i g h t and l e f t m a t e r i a l f l e x i o n t o 30 degrees. 
(Ex. 3 7 - 1 ) . T h e r e f o r e , we proceed t o t h e c a u s a t i o n o f c l a i m a n t ' s c u r r e n t c o n d i 
t i o n . 

C o n s i d e r i n g c l a i m a n t ' s p r i o r i n j u r y t o h i s back, we c o n c l u d e t h a t t h e 
cause o f h i s c o n d i t i o n i s a complex m e d i c a l q u e s t i o n . Thus, w h i l e c l a i m a n t ' s 
t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h a t q u e s t i o n p r i m a r i l y t u r n s on an 
a n a l y s i s o f m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 259 ( 1 9 8 5 ) . 

The p a r t i e s i n t r o d u c e d t h r e e e x p e r t o p i n i o n s on m e d i c a l c a u s a t i o n . Dr. 
Cox, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , and t h e Western M e d i c a l C o n s u l t a n t s be
l i e v e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s r e l a t e d t o h i s e a r l i e r i n j u r y a t 
I n t e l and i s an a g g r a v a t i o n o f t h a t i n j u r y . (Ex. 36, 39A). On t h e o t h e r hand, 
Dr. Simpson, a c h i r o p r a c t o r who had performed an independent m e d i c a l e x a m i n a t i o n 
c o n c e r n i n g b o t h i n j u r i e s , on May 29, 1986 and A p r i l 27, 1990 r e s p e c t i v e l y , r e 
p o r t e d t h a t t h e r e was no m a t e r i a l c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s c u r r e n t 
c o n d i t i o n and h i s p r i o r i n j u r y . He a t t r i b u t e d c l a i m a n t ' s d i s a b i l i t y t o h i s work 
a c t i v i t i e s a t SAIF's i n s u r e d . (Ex. 4 1 ) . 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we g i v e g r e a t e r w e i g h t t o 
t h o s e o p i n i o n s t h a t a r e b o t h w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . 
Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . A f t e r our r e v i e w o f t h e r e c o r d , we f i n d 
o n l y Dr. Simpson's o p i n i o n meets b o t h c r i t e r i a . 

We g i v e l i t t l e w e i g h t t o t h e o p i n i o n o f Dr. Cox, because i t i s n o t h i n g 
more t h a n a c o n c l u s o r y s t a t e m e n t . His o p i n i o n , i n i t s e n t i r e t y , s t a t e s : 

"The l e t t e r i s t o i n f o r m you t h a t t h e t r e a t m e n t 
t h a t [ c l a i m a n t ] i s c u r r e n t l y r e c e i v i n g , [ s i c ] i s 
due t o an a g g r a v a t i o n o f h i s p r e v i o u s i n j u r y , 
w h i c h o c c u r r e d on A p r i l 24, 1986." (Ex. 3 6 ) . 

We a l s o g i v e l i t t l e w e i g h t t o t h e o p i n i o n o f t h e Western M e d i c a l C o n s u l 
t a n t s , who based t h e i r o p i n i o n on c l a i m a n t ' s s t a t e m e n t s t h a t he never r e c o v e r e d 
f r o m h i s i n j u r y a t I n t e l and t h a t he c o n t i n u e d t o s u f f e r f r o m symptoms i n h i s 
neck and back. The r e c o r d r e v e a l s t h a t , f o u r months a f t e r t h e e x a m i n a t i o n by 
t h e Western M e d i c a l C o n s u l t a n t s , c l a i m a n t d i d n o t r e l a t e symptoms c o n t i n u i n g 
s i n c e t h e 1986 i n j u r y , b u t r a t h e r focused on a marked i n c r e a s e i n symptoms 
o c c u r r i n g i n F e b r u a r y 1990. Moreover, Dr. Espey, c l a i m a n t ' s i n i t i a l t r e a t i n g 
c h i r o p r a c t o r , r e p o r t e d i n January 1987 t h a t c l a i m a n t was " f u l l y r e c o v e r e d " and 
t h a t c l a i m a n t r e p o r t e d no neck o r low back problems i n November 1986. (Ex. 3 1 ) . 
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Because a m e d i c a l o p i n i o n i s no b e t t e r t h a n t h e h i s t o r y on w h i c h i t i s based, 
M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) , we do n o t f i n d t h e 
c o n s u l t a n t ' s o p i n i o n p e r s u a s i v e . 

I n c o n t r a s t , Dr. Simpson's o p i n i o n was w e l l - r e a s o n e d and based on a com
p l e t e f a c t u a l h i s t o r y . He b e l i e v e d t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y 
w i t h r e g a r d t o t h e 1986 i n j u r y s h o r t l y a f t e r he f i r s t examined c l a i m a n t i n 1986, 
and agreed w i t h Dr. Espey's r e p o r t c o n f i r m i n g t h a t f a c t i n January 1987. He ex
p r e s s e d t h e o p i n i o n t h a t t h e 1986 i n j u r y was "not a c o n t r i b u t i n g f a c t o r a t a l l 
t o h i s c u r r e n t c o n d i t i o n " and a t t r i b u t e d c l a i m a n t ' s back problems t o h i s work 
a c t i v i t i e s w i t h SAIF's i n s u r e d . We f i n d t h a t o p i n i o n s u f f i c i e n t l y p e r s u a s i v e t o 
f i n d t h a t c l a i m a n t ' s work a t SAIF's i n s u r e d was a m a t e r i a l c o n t r i b u t i n g cause o f 
h i s c o n d i t i o n . T h e r e f o r e , because I n t e l has e s t a b l i s h e d , by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s , t h a t c l a i m a n t s u f f e r e d a new compensable i n 
j u r y , SAIF i s t h e r e s p o n s i b l e c a r r i e r and s h a l l process c l a i m a n t ' s c l a i m as 
such. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, s e c t i o n 49. 

I n r e a c h i n g t h i s d e c i s i o n , we no t e t h a t amended ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) l i m 
i t s a c a r r i e r ' s l i a b i l i t y f o r compensable i n j u r i e s t h a t combine w i t h a p r e e x i s t 
i n g d i s e a s e o r c o n d i t i o n . The new s t a t u t o r y p r o v i s i o n p r o v i d e s : 

" I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g 
d i s e a s e o r c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r 
t h e need f o r m e d i c a l t r e a t m e n t , t h e r e s u l t a n t c o n d i t i o n 
i s compensable o n l y t o t h e e x t e n t t h a t t h e compensable 
i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f 
t h e d i s a b i l i t y o r need f o r t r e a t m e n t . " Or Laws 1990 
( S p e c i a l S e s s i o n ) , c h a p t e r 2, s e c t i o n 3. (Emphasis 
s u p p l i e d . ) 

G iven o u r f i n d i n g s t h a t c l a i m a n t had f u l l y r e c o v e r e d f r o m t h e e a r l i e r 1986 
i n j u r y , we need n o t d e t e r m i n e i f and how t h i s p r o v i s i o n a f f e c t s q u e s t i o n s o f r e 
s p o n s i b i l i t y . 

P e n a l t y and A t t o r n e y Fees 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g r e g a r d i n g t h e p e n a l t y and a t t o r n e y 
f e e i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4){, and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $800 i s a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s c o n c e r n i n g t h e i s s u e o f r e s p o n s i b i l i t y . See D o l l y S. Mack, 43 
Van N a t t a 389 ( 1 9 9 1 ) . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r 
d e f e n d i n g on t h e p e n a l t y and a t t o r n e y f e e i s s u e s . Saxton v. SAIF, 80 Or App 63 
( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 (1986). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 27, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $800, p a y a b l e 
by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
KAREN A. VEGA, Claimant 
WCB Case No. 90-05674 

ORDER ON REVIEW 
Gins b u r g , e t a l . , C l aimant A t t o r n e y s 
Susan Ebner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Re f e r e e Podnar's 
o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r a 
r i g h t s h o u l d e r , neck and upper back c o n d i t i o n ; (2) s e t a s i d e a D e t e r m i n a t i o n 
Order as p r e m a t u r e ; (3) assessed a p e n a l t y f o r SAIF's a l l e g e d l y u n r e a s o n a b l e 
c a l c u l a t i o n o f her tem p o r a r y t o t a l d i s a b i l i t y b e n e f i t s ; and (4) assessed a 
p e n a l t y f o r SAIF's a l l e g e d l y unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s , p r e m a t u r e c l o s u r e and p e n a l 
t i e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t i s a 33 year o l d l a u n d r y worker. Her work i n v o l v e d i r o n i n g and 
r e p e t i t i v e l i f t i n g o f f i v e - g a l l o n c o n t a i n e r s o f c l e a n i n g s o l u t i o n . I n A p r i l 
1989, she began t o have p a i n i n her r i g h t f o r e a r m and sought t r e a t m e n t f r o m Dr. 
H i n t o n , a n a t u r o p a t h i c p h y s i c i a n . He diagnosed t h o r a c i c o u t l e t syndrome and 
p r o v i d e d c o n s e r v a t i v e t r e a t m e n t . 

On May 17, 1989, c l a i m a n t f i l e d a c l a i m s e e k i n g compensation f o r 
" t e n d o n i t i s . " (Ex. I B ) . She i d e n t i f i e d March 27, 1989 as t h e d a t e o f i n j u r y , 
b u t n o t e d t h a t t h e i n j u r y o c c u r r e d over a p e r i o d o f t i m e w h i l e p e r f o r m i n g work 
a c t i v i t i e s . On August 17, 1989, SAIF accepted t h e i n j u r y as an "overuse s t r a i n 
w i t h r i g h t l a t e r a l humeral e p i c o n d y l i t i s . " (Ex. 1C). 

On September 19, 1989, c l a i m a n t was examined by Dr. S h o r t , an o r t h o p e d i s t , 
and Dr. R i c h , a n e u r o l o g i s t , a t t h e o f f i c e s o f t h e O r t h o p a e d i c C o n s u l t a n t s . 
They c o n c l u d e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and recommended t h a t 
she t r e a t w i t h an o r t h o p e d i c surgeon. (Ex. 3A). 

On December 20, 1989, c l a i m a n t was examined by Dr. K i e s t , an o r t h o p e d i s t , 
and Dr. M a r s h a l l , a n a t u r o p a t h i c p h y s i c i a n , a t t h e o f f i c e s o f t h e M e d i c a l Con
s u l t a n t s N o r t h w e s t . They diagnosed r i g h t e x t e n s o r e p i c o n d y l i t i s and n o t e d r i g h t 
upper e x t r e m i t y p a i n r e l a t e d t o t h e i n d u s t r i a l i n j u r y . They c o n c l u d e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h no o b j e c t i v e e v i d e n c e o f permanent 
i m p a i r m e n t . (Ex. 4D). 

On F e b r u a r y 26, 1990, SAIF d e n i e d c l a i m a n t ' s c o n t i n u e d m e d i c a l c a r e , 
a s s e r t i n g t h a t t h e t r e a t m e n t s f o r her s h o u l d e r , neck and upper back c o n d i t i o n 
were n o t r e l a t e d , r e a s o n a b l e o r necessary f o r t h e accepted c o n d i t i o n . (Ex. 1 0 ) . 
On March 13, 1990, Dr. H i n t o n w r o t e SAIF, e x p l a i n i n g t h a t c l a i m a n t s u s t a i n e d an 
ov e r - u s e i n j u r y t o her r i g h t s h o u l d e r g i r d l e and arm as a d i r e c t r e s u l t o f her 
compensable i n j u r y and t h a t c l a i m a n t ' s p h y s i c a l t h e r a p y , o r t h o s o s , r e s t and 
m a n i p u l a t i o n r e p r e s e n t e d a p p r o p r i a t e t r e a t m e n t f o r t h e c o n d i t i o n . He f u r t h e r 
n o t e d t h a t , w h i l e her elbow c o n d i t i o n had r e s o l v e d , c l a i m a n t ' s r i g h t s h o u l d e r 
d i s a b i l i t y remained m i l d l y i m p a i r e d and was n o t y e t m e d i c a l l y s t a t i o n a r y . (Ex. 
11A) . 

A D e t e r m i n a t i o n Order i s s u e d A p r i l 2, 1990, awardin g c l a i m a n t t e m p o r a r y 
t o t a l d i s a b i l i t y f r o m August 1 1 , 1989, t h r o u g h December 20, 1989, t h e d a t e she 
was d e c l a r e d m e d i c a l l y s t a t i o n a r y . (Ex. 1 2 ) . C l a i m a n t r e q u e s t e d a h e a r i n g . 



1684 Karen A. Vega, 43 Van N a t t a 1683 (1991) 

On May 14, 1990, SAIF c l a r i f i e d i t s e a r l i e r p a r t i a l d e n i a l o f c l a i m a n t ' s 
c o n t i n u e d m e d i c a l t r e a t m e n t . SAIF s t a t e d t h a t i t would c o n t i n u e t o p r o v i d e med
i c a l b e n e f i t s r e l a t e d t o c l a i m a n t ' s accepted elbow c o n d i t i o n , b u t r e i t e r a t e d 
t h a t i t d i d n o t b e l i e v e t h a t t h e t r e a t m e n t s r e n d e r e d f o r h er s h o u l d e r , neck and 
upper back were b e n e f i c i a l f o r o r r e l a t e d t o t h a t c o n d i t i o n . (Ex. 1 3 ) . 

C l a i m a n t c o n t i n u e d t o t r e a t w i t h Dr. H i n t o n u n t i l J u l y 1, 1990, when 
c l a i m a n t sought a l t e r n a t i v e t r e a t m e n t from Dr. K a r t y , a c h i r o p r a c t o r . Dr. K a r t y 
d i a g n o s e d a r i g h t s h o u l d e r s p r a i n / s t r a i n due t o trauma d i s o r d e r and b e l i e v e d 
t h a t t h e c o n d i t i o n was i n d u s t r i a l l y r e l a t e d . He conclud e d t h a t c l a i m a n t was n o t 
m e d i c a l l y s t a t i o n a r y and recommended an a c t i v e p h y s i c a l t h e r a p y program. 
(Ex. 1 7 ) . 

At t h e t i m e o f i n j u r y , c l a i m a n t earned $4.75 per hour and worked i n excess 
o f 40 hours p e r week. I n t h e 18 weeks p r i o r t o t h e d a t e o f i n j u r y , c l a i m a n t 
earned an average o f $234.53 per week. Cl a i m a n t ' s b e n e f i t s f o r t e m p o r a r y t o t a l 
d i s a b i l i t y were c a l c u l a t e d on a 40 hour work week a t $4.25 per hour. 

A h e a r i n g i n t h i s m a t t e r was convened on June 25, 1990. 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l S e r v i c e s 

I n d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f t h e d i s p u t e d m e d i c a l s e r v i c e s , t h e 
Ref e r e e f o u n d t h a t SAIF's acceptance o f c l a i m a n t ' s "overuse s t r a i n w i t h r i g h t 
l a t e r a l humeral e p i c o n d y l i t i s " was somewhat ambiguous. Because t h e contempora
neous m e d i c a l e v i d e n c e i n d i c a t e d t h a t c l a i m a n t had sought m e d i c a l t r e a t m e n t f o r 
her s h o u l d e r g i r d l e , neck and upper back s t r a i n , t h e R e feree, i n r e s o l v i n g t h e 
a m b i g u i t y i n c l a i m a n t ' s f a v o r , concluded t h a t SAIF had a c t u a l l y a c c e p t e d t h e 
neck, upper back and s h o u l d e r c o n d i t i o n as w e l l as t h e a t t e n d a n t r i g h t upper 
e x t r e m i t y e p i c o n d y l i t i s . Under t h a t c l a r i f i e d acceptance, t h e Re f e r e e c o n c l u d e d 
t h a t t h e d i s p u t e d m e d i c a l t r e a t m e n t was rea s o n a b l e and necessary f o r c l a i m a n t ' s 
c o n d i t i o n and, t h e r e f o r e , was compensable. 

On r e v i e w , SAIF contends t h a t i t s p a r t i a l acceptance was n o t ambiguous and 
t h a t t h e R e f e r e e e r r e d i n e f f e c t i v e l y r e w r i t i n g t h e acceptance t o i n c l u d e t h e 
r i g h t s h o u l d e r , neck and upper back c o n d i t i o n . I t argues t h a t t h e o n l y c o n d i 
t i o n a c c e p t e d i n w r i t i n g was c l a i m a n t ' s r i g h t e p i c o n d y l i t i s and, because t h a t 
p r o b l e m had r e s o l v e d w i t h o u t impairment, any c o n t i n u e d t r e a t m e n t was n o t r e l a t e d 
and, t h e r e f o r e , n o t compensable. 

The c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s i s n o t d e t e r m i n e d s o l e l y on t h e 
b a s i s o f whether t h e p a r t i c u l a r c o n d i t i o n f o r which a c l a i m a n t seeks t r e a t m e n t 
was a c c e p t e d by t h e c a r r i e r . A c l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r 
c o n d i t i o n s r e s u l t i n g f r o m t h e i n j u r y f o r such p e r i o d as t h e n a t u r e o f t h e i n j u r y 
o r t h e p r o c e s s o f r e c o v e r y r e q u i r e s . " ORS 656.245(1). (Emphasis s u p p l i e d . ) To 
e s t a b l i s h t h e c o m p e n s a b i l i t y o f m e d i c a l t r e a t m e n t f o r a c o n d i t i o n , a c l a i m a n t 
need o n l y show t h a t : (1) t h e compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f t h a t c o n d i t i o n ; and (2) t h a t s e r v i c e s r e n d e r e d f o r t h a t c o n d i t i o n a r e 
r e a s o n a b l e and necessary. Jordan v. SAIF, 86 Or App 29 ( 1 9 8 7 ) ; West v. SAIF, 74 
Or App 317 ( 1 9 8 5 ) . 

There i s no d i s p u t e t h a t c l a i m a n t ' s upper back, neck and s h o u l d e r c o n d i 
t i o n a r e i n d u s t r i a l l y r e l a t e d . Dr. H i n t o n , t h e t r e a t i n g p h y s i c i a n , r e p o r t e d 
t h a t c l a i m a n t s u s t a i n e d an over-use i n j u r y t o her r i g h t s h o u l d e r g i r d l e and arm 
as a d i r e c t r e s u l t o f her compensable i n j u r y . (Ex. 11A). Dr. K i e s t and Dr. 
M a r s h a l l a g r e e d , a t t r i b u t i n g t h e upper e x t r e m i t y p a i n r e l a t e d t o h o l d i n g h er 
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r i g h t arm c a r e f u l l y and r e s t r i c t i n g m o t i o n . (Ex. 4D). There i s no c o n t r a r y 
m e d i c a l e v i d e n c e . 
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There i s a d i s p u t e , however, whether t h e t r e a t m e n t p r o v i d e d by Dr. H i n t o n 
was r e a s o n a b l e and necessary. On September 19, 1989, Dr. S h o r t and Dr. R i c h r e 
p o r t e d t h a t c l a i m a n t had n o t improved w i t h Dr. H i n t o n ' s t r e a t m e n t s . (Ex. 3A-1). 
Dr. S h o r t l a t e r w r o t e SAIF on October 17, 1989, r e i t e r a t i n g t h a t t h e t r e a t m e n t 
o f c l a i m a n t ' s c o n d i t i o n was i n e f f e c t i v e , a l t h o u g h c a r r i e d o u t t w i c e a week s i n c e 
March 27, 1989. (Ex. 4A). F u r t h e r m o r e , Dr. K i e s t and Dr. M a r s h a l l r e p o r t e d 
t h a t t h e r e was no s p e c i f i c t r e a t m e n t by any m e d i c a l d i s c i p l i n e t h a t was b e n e f i 
c i a l f o r c l a i m a n t ' s c o n d i t i o n and t h a t her c o n d i t i o n would recede w i t h o r w i t h 
o u t t r e a t m e n t . (Ex. 4D-5). Dr. M a r s h a l l a l s o w r o t e i n d i v i d u a l l y t o SAIF, ques
t i o n i n g t h e c o n t i n u a t i o n o f any t r e a t m e n t p a s t 12 months t h a t o f f e r s l i t t l e o r 
no r e l i e f . I n her May 25, 1990 l e t t e r , she c h a r a c t e r i z e d t h e p a r t i c u l a r t r e a t 
ments used by Dr. H i n t o n as "redundant" and " e x c e s s i v e . " (Ex. 1 4 ) . 

I n l i g h t o f t h e s u b s t a n t i a l c o n t r a r y e v i d e n c e , we a r e n o t persuaded t h a t 
t h e s e r v i c e s r e n d e r e d by Dr. H i n t o n were r e a s o n a b l e and n e c e s s a r y m e d i c a l t r e a t 
ment f o r c l a i m a n t ' s compensable i n j u r y . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t 
has f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f t h e m e d i c a l s e r v i c e s and r e i n s t a t e 
SAIF's d e n i a l . 

Premature C l o s u r e 

SAIF contends t h a t t h e Referee e r r e d i n s e t t i n g a s i d e t h e A p r i l 2, 1990 
D e t e r m i n a t i o n Order as premature, a r g u i n g t h a t t h e m e d i c a l e v i d e n c e e s t a b l i s h e s 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on December 20, 1989. I t r e l i e s on a De
cember 20, 1989 r e p o r t s u b m i t t e d by Dr. K i e s t and Dr. M a r s h a l l , w h i c h p r o v i d e d : 

" [ C l a i m a n t ' s ] c o n d i t i o n i s m e d i c a l l y s t a t i o n a r y i n 
t h a t i t has n o t responded t o t r e a t m e n t o v e r t h e p a s t 
n i n e month p e r i o d o f t i m e . * * * Time and r e s t r i c t i o n 
o f t h e o f f e n d i n g a c t i v i t y a re u s u a l l y a l l t h e t r e a t 
ment t h a t i s b a s i c a l l y necessary." (Ex. 4D-5). 

The d o c t o r s f u r t h e r n o t e d : 

"We a g a i n r e i t e r a t e t h a t t h e r e i s no f u t u r e m e d i c a l 
t r e a t m e n t t h a t i s m e d i c a l l y necessary and none t h a t i s 
presumed t o be b e n e f i c i a l from a c u r a t i v e s t a n d p o i n t . 
T h i s c o n d i t i o n w i l l recede." ( I d . a t 6 ) . 

Whether c l a i m a n t w i l l b e n e f i t from f u t u r e m e d i c a l t r e a t m e n t i s a f a c t o r i n 
d e t e r m i n i n g whether c l a i m a n t i s m e d i c a l l y s t a t i o n a r y ; however, i t i s n o t a con
c l u s i v e one. An i n j u r e d worker i s c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no f u r 
t h e r m a t e r i a l improvement would r e a s o n a b l y be expected f r o m m e d i c a l t r e a t m e n t o r 
t h e passage o f t i m e . ORS 656.005(17). (Emphasis s u p p l i e d . ) I n t h i s case, 
w h i l e Dr. K i e s t and Dr. M a r s h a l l r e p o r t e d t h a t no f u r t h e r m a t e r i a l improvement 
was e x p e c t e d f r o m m e d i c a l t r e a t m e n t , t h e y d i d b e l i e v e t h a t c l a i m a n t ' s c o n d i t i o n 
w o u l d improve ove r t h e passage o f t i m e . That c o n c l u s i o n i s c o n s i s t e n t w i t h t h e 
m e d i c a l r e c o r d . A c c o r d i n g l y , we agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m 
a n t ' s c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y a t t h e d a t e o f c l o s u r e . 

P e n a l t y - Unreasonable C a l c u l a t i o n o f TTD B e n e f i t s 

The R eferee fo u n d t h a t , w h i l e SAIF had based i t s c a l c u l a t i o n s o f c l a i m 
a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s on a 40 hour work week a t $4.25 per 
h o u r , c l a i m a n t was a c t u a l l y e a r n i n g $4.75 per hour a t t h e t i m e o f i n j u r y and had 
worked an average o f almost 50 hours per week. A c c o r d i n g l y , t h e R e f e r e e o r d e r e d 
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SAIF t o r e c a l c u l a t e c l a i m a n t ' s temporary b e n e f i t s based on a w e e k l y wage o f 
$234.53, and assessed a 25 p e r c e n t p e n a l t y f o r SAIF's u n r e a s o n a b l e c a l c u l a t i o n . 

On r e v i e w , SAIF contends t h a t i t s erroneous m i s c a l c u l a t i o n was n o t u n r e a 
s o n a b l e , because c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y r a t e was based on t h e 
f i g u r e o f $4.25 pe r hour as p r o v i d e d on t h e 801 form. I n a d d i t i o n , SAIF argues 
t h a t i t was n o t aware t h a t c l a i m a n t ' s a c t u a l wage a t i n j u r y was $4.75 and t h a t 
she had worked o v e r t i m e u n t i l pay r e c o r d s were p r o v i d e d a t h e a r i n g . 

SAIF i s c o r r e c t t h a t t h e employer r e p o r t e d c l a i m a n t ' s wage as $4.25 pe r 
hour on t h e 801 f o r m ; however, t h e employer a l s o n o t e d t h a t , w h i l e c l a i m a n t 
worked e i g h t h o u r s p e r s h i f t , t h e number o f hours she worked v a r i e d w i t h o v e r 
t i m e . (Ex. I B ) . Thus, even i f SAIF r e a s o n a b l y r e l i e d on t h e h o u r l y wage p r o 
v i d e d by t h e employer, we do n o t b e l i e v e t h a t i t s a c t i o n s were r e a s o n a b l e i n 
f a i l i n g t o f u r t h e r i n v e s t i g a t e c l a i m a n t ' s e a r n i n g s when n o t i f i e d o f t h e f a c t 
t h a t she worked o v e r t i m e . 

P e n a l t y - Unreasonable R e s i s t a n c e t o Compensation 

I t i s u n d i s p u t e d t h a t c l a i m a n t was d i s a b l e d and e n t i t l e d t o t e m p o r a r y 
t o t a l d i s a b i l i t y as o f August 11, 1989. SAIF, however, began t e m p o r a r y t o t a l 
d i s a b i l i t y payments on August 15, 1989. SAIF p r o v i d e d no p e r s u a s i v e e x p l a n a t i o n 
f o r t h e d e l a y . As a r e s u l t , t h e Referee deemed SAIF's d e l a y as an u n r e a s o n a b l e 
r e s i s t a n c e t o t h e payment o f compensation and awarded a p e n a l t y o f 25 p e r c e n t o f 
t h e i n c r e a s e i n t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s made p a y a b l e by h i s o r d e r . 
On r e v i e w , SAIF contends t h a t t h e 2 5 p e r c e n t p e n a l t y was e x c e s s i v e g i v e n t h e 
f a c t t h a t t h e d e l a y i n payment o f compensation amounted t o o n l y f o u r days. 

We need n o t address t h e amount o f t h e p e n a l t y because we h o l d t h a t , t h e 
R e feree was u n a b l e t o assess a p e n a l t y , i n any amount, a g a i n s t a d d i t i o n a l tempo
r a r y t o t a l d i s a b i l i t y made payable by h i s o r d e r . As d i s c u s s e d above, t h e Ref
eree had a l r e a d y assessed a 25 p e r c e n t p e n a l t y f o r SAIF's a l l e g e d l y u n r e a s o n a b l e 
c a l c u l a t i o n o f c l a i m a n t ' s t emporary t o t a l d i s a b i l i t y b e n e f i t s . That p e n a l t y was 
based "on t h e i n c r e a s e d t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s made p a y a b l e by 
v i r t u e o f t h e r e c a l c u l a t e d r a t e o f temporary t o t a l d i s a b i l i t y and t h e p r e v i o u s l y 
u n p a i d days f r o m August 11 , 1989 t h r o u g h December 20, 1989[. ] (O & o a t 7 ) . 
(Emphasis s u p p l i e d . ) Inasmuch as t h e Referee had p r e v i o u s l y assessed a f u l l 
p e n a l t y a g a i n s t such b e n e f i t s , he c o u l d n o t assess an a d d i t i o n a l amount based on 
t h e same compensation. See Kim L. Haragan, 42 Van N a t t a 311 ( 1 9 9 0 ) . 

A t t o r n e y Fees on Review 

Because SAIF r e q u e s t e d r e v i e w on t h e i s s u e o f premature c l o s u r e and we a r e 
a f f i r m i n g t h a t p o r t i o n o f t h e Referee's o r d e r , c l a i m a n t ' s a t t o r n e y n o r m a l l y 
w o u l d be e n t i t l e d t o a f e e p a y a b l e by SAIF under ORS 656.382(2). C l a i m a n t ' s 
a t t o r n e y , however, f i l e d no b r i e f on Board r e v i e w . A c c o r d i n g l y , no f e e may be 
awarded. R a n d a l l P. Adams, 42 Van N a t t a 79 ( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 25, 1990, i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . The SAIF's C o r p o r a t i o n ' s May 14, 1990 d e n i a l o f c l a i m a n t ' s med
i c a l s e r v i c e s c l a i m i s r e i n s t a t e d and u p h e l d . The Referee's $1,512 assessed 
a t t o r n e y f e e award c o n c e r n i n g t h e m e d i c a l s e r v i c e s d e n i a l i s r e v e r s e d . The Ref
er e e ' s assessed p e n a l t y f o r SAIF's f o u r day d e l a y i n t h e payment o f t e m p o r a r y 
t o t a l d i s a b i l i t y i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD A. WILLIAMS, Claimant 

WCB Case No. 89-17142 
ORDER ON RECONSIDERATION 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s t h a t we r e c o n s i d e r and r e v e r s e o ur Order on Review 
d a t e d May 3 1 , 1991 t h a t a f f i r m e d a Referee's o r d e r w h i c h s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a l e f t h i p and low back c o n d i t i o n . I n 
t h e a l t e r n a t i v e , t h e i n s u r e r a l s o r e q u e s t s t h a t t h e case be remanded t o t h e Ref
e r e e t o a l l o w f u r t h e r p r o c e e d i n g s i n c o n s i d e r a t i o n o f t h e p r o p e r l e g a l s t a n d a r d . 
We a b a t e d o u r o r d e r on June 27, 1991 t o a l l o w f u r t h e r c o n s i d e r a t i o n i n l i g h t o f 
t h e c o u r t ' s r e c e n t d e c i s i o n i n Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 
( 1 9 9 1 ) . Having r e v i e w e d t h e c o m p e n s a b i l i t y i s s u e i n v i e w o f t h e c o u r t ' s r e c e n t 
d e c i s i o n , we proceed w i t h our r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " i n c l u d i n g t h e f i r s t " U l t i m a t e 
F i n d i n g o f F a c t " as supplemented. 

C l a i m a n t ' s work a c t i v i t i e s were n o t t h e major c o n t r i b u t i n g cause o f h i s 
l e f t h i p and low back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t t h e c l a i m a n t ' s symptomatic w o r s e n i n g o f h i s 
l e f t h i p and low back c o n d i t i o n was m a t e r i a l l y caused by h i s work a c t i v i t i e s . 
We a f f i r m e d t h e Referee's o r d e r based on our i n t e r p r e t a t i o n o f f o r m e r ORS 
656.802, t h a t o n l y a m a t e r i a l c o n t r i b u t i o n t o t h e w o r s e n i n g o f t h e symptomology 
need be shown. However, t h e Court o f Appeals r e c e n t l y h e l d t h a t t o e s t a b l i s h 
t h e c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under f o r m e r ORS 656.802, c l a i m a n t 
must p r o v e t h a t h i s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s 
c o n d i t i o n o r o f t h e w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . See Aetna C a s u a l t y 
Co. v. Aschbacher, supra. 

The i n s u r e r has r e q u e s t e d t h a t we remand t o t h e Referee f o r a p p l i c a t i o n o f 
t h e c o r r e c t burden o f p r o o f . We may remand f o r f u r t h e r e v i d e n c e t a k i n g , c o r r e c 
t i o n o r o t h e r necessary a c t i o n i f t h e Board d e t e r m i n e s t h a t a case has been im
p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e veloped o r hea r d by a Ref
e r e e . Upon r e v i e w o f t h e r e c o r d , we f i n d t h a t t h e c o m p e n s a b i l i t y i s s u e has been 
s u f f i c i e n t l y d e veloped t o a l l o w us t o proceed w i t h o ur r e v i e w . T h e r e f o r e , we 
d e c l i n e t o remand. See ORS 656.295(5). 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e dat e o f " i n j u r y " i s t h e d a t e upon 
w h i c h c l a i m a n t was l a s t exposed t o employment c o n d i t i o n s w h i c h a l l e g e d l y caused 
t h e d i s e a s e . Johnson v. SAIF. 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . A t t h e 
t i m e o f h e a r i n g c l a i m a n t was s t i l l employed as a m i l l o p e r a t o r . T h e r e f o r e , t h e 
o c c u p a t i o n a l d i s e a s e law e f f e c t i v e between January 1, 1988 and J u l y 1, 1990 be
f o r e i t s amendment i s a p p l i c a b l e . See Johnson, supra a t 146-48. 

Because c l a i m a n t ' s l e f t h i p and low back c o n d i t i o n i n v o l v e d r e p e t i t i v e 
movement and was g r a d u a l i n on s e t , h i s c l a i m i s p r o p e r l y a n a l y z e d under forme r 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . To e s t a b l i s h t h a t h i s c o n d i t i o n i s compensable under subsec
t i o n ( l ) ( c ) , c l a i m a n t must prove t h a t h i s work exposure i n c l u d e d a s e r i e s o f 
t r a u m a t i c e v e n t s w h i c h were t h e major cause o f t h e onset o r w o r s e n i n g o f t h e 
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l e f t h i p and low back c o n d i t i o n , r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g i n d i s 
a b i l i t y . See Aetna C a s u a l t y Co. v. Aschbacher, supra. Major cause means an 
a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r exposures w h i c h c o n t r i b u t e s 
more t o t h e o n s e t o r w o r s e n i n g t h a n a l l o t h e r a c t i v i t i e s o r exposures combined. 
See McGarrah v. SAIF, 296 Or 145, 146 (19 8 3 ) ; D e t h l e f s v. H v s t e r Co., 295 Or 
309-310 ( 1 9 8 3 ) . 

We f i n d t h a t t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n . R e s o l u 
t i o n o f t h e i s s u e r e q u i r e s e x p e r t m e d i c a l e v i d e n c e . See U r i s v. Compensation 
Department, 247 Or 420, 424 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
105, 109 ( 1 9 8 5 ) . 

C l a i m a n t was i n i t i a l l y t r e a t e d by Dr. Gorman, a c h i r o p r a c t o r , who o p i n e d 
t h a t c l a i m a n t ' s work a c t i v i t i e s w hich i n v o l v e d b e n d i n g , t w i s t i n g , l i f t i n g and 
p u l l i n g veneer f o r a number o f yea r s was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m 
a n t ' s c o n d i t i o n . (See Ex. 1 3 ) . When c l a i m a n t ' s back became symptomatic i n May 
1989 he sought t h e a d v i c e o f a surgeon, Dr. Smith. Dr. Smith, i n t u r n , r e f e r r e d 
c l a i m a n t t o Dr. C o l l i s , an o r t h o p e d i c surgeon. Dr. C o l l i s f i r s t saw c l a i m a n t i n 
J u l y 1989, and f o u n d t h a t c l a i m a n t ' s " d e g e n e r a t i v e a r t h r i t i s " was n o t j o b -
r e l a t e d . (Ex. 9 a ) . I n subsequent correspondence w i t h c l a i m a n t ' s c o u n s e l , he 
o p i n e d t h a t c l a i m a n t ' s work f o r t h e employer over a 12 ye a r p e r i o d may have had 
"some c o n t r i b u t i o n " t o t h e development o f h i s a r t h r i t i s . (See Exs. 10, 10a ) . 
A g a i n r e s p o n d i n g t o c l a i m a n t ' s c o u n s e l , Dr. C o l l i s l a t e r s t a t e d t h a t " t h i s 
a r t h r i t i c c o n d i t i o n was p r o b a b l y a g g r a v a t e d by h i s work a t t h e m i l l as a d r y e r 
g r a d e r and t h a t h i s j o b hastened t h e need f o r h i s p e n d i n g t o t a l h i p r e p l a c e 
ment." (See Ex. 1 1 ) . We f i n d t h a t Dr. C o l l i s ' r e p o r t s e s t a b l i s h o n l y m a t e r i a l 
c o n t r i b u t i o n . 

By t h e m e d i c a l e v i d e n c e , c l a i m a n t has e s t a b l i s h e d t h a t w o r k - r e l a t e d a c t i v 
i t i e s d i d c o n t r i b u t e m a t e r i a l l y t o a worsening o f c l a i m a n t ' s p r e e x i s t i n g c o n d i 
t i o n . However, t h e e v i d e n c e does n o t e s t a b l i s h t h a t c l a i m a n t ' s work a c t i v i t i e s 
were t h e m a j o r c o n t r i b u t i n g cause o f t h e worsening. C onsequently, we c o n c l u d e 
t h a t c l a i m a n t has f a i l e d t o c a r r y h i s burden o f p r o o f . See Aetna C a s u a l t y Co. 
v..Aschbacher, s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e J u l y 3, 1990 i s r e v e r s e d . The i n s u r e r ' s August 
28, 1989 d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's $3,000 assessed a t t o r 
ney f e e award i s a l s o r e v e r s e d . 

J u l y 3 1 , 1991 C i t e as 43 Van N a t t a 1688 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PHYLLIS I . FULLER, Claimant 

WCB Case No. Cl-01492 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

K i r k p a t r i c k & Z e i t z , Claimant A t t o r n e y s 
Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and Westerband. 

On J u l y 19, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n a g r e e 
ment i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d e r a 
t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u t u r e 
w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compensable 
i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 



P h y l l i s I . F u l l e r , 43 Van N a t t a 1688 (1991) 
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"Claimant contends t h a t she i s permanently and t o 
t a l l y d i s a b l e d p u r s u a n t t o ORS 656.206. The p a r t i e s 
s t i p u l a t e t h a t t h e c l a i m a n t ' s t o t a l d i s a b i l i t y came 
i n t o e x i s t e n c e as a r e s u l t o f i n j u r y and/or d i s e a s e 
processes which became diagnosed and symptomatic 
a f t e r t h e d a t e o f i n j u r y . F u r t h e r m o r e , i t i s 
s t i p u l a t e d by a l l t h e p a r t i e s t h a t t h e s e c o n d i t i o n s 
have no r e l a t i o n s h i p t o t h e i n j u r y , w h i c h gave r i s e 
t o t h i s c l a i m . " ( p . 4, 11. 12-17). 

The above language appears t o di s p o s e o f c l a i m ( s ) i n w h i c h t h e r e i s a bona 
f i d e d i s p u t e o v e r t h e c o m p e n s a b i l i t y o f t h e c l a i m ( s ) . The p a r t i e s a p p a r e n t l y 
d i s p u t e whether c l a i m a n t ' s t o t a l d i s a b i l i t y r e s u l t s f r o m t h e compensable i n j u r y . 
The s t i p u l a t i o n s r e s o l v e t h e d i s p u t e a g a i n s t c o m p e n s a b i l i t y . By so s t i p u l a t i n g , 
t h e p a r t i e s have e s s e n t i a l l y e n t e r e d a d i s p u t e d c l a i m s e t t l e m e n t . See OAR 438-
0 9 - 0 0 1 ( 2 ) . Inasmuch as t h e d i s p u t e d c l a i m s e t t l e m e n t i s i n t h e same document as 
a c l a i m d i s p o s i t i o n agreement, i t i m p e r m i s s i b l y exceeds t h e bounds o f OAR 438-09-
0 2 0 ( l ) ( b ) . 

F u r t h e r m o r e , by s t i p u l a t i n g t h a t " i n j u r y and/or d i s e a s e p r ocesses w h i c h be
came di a g n o s e d and symptomatic a f t e r t h e d a t e o f i n j u r y " have no r e l a t i o n s h i p t o 
t h e compensable i n j u r y , t h e p a r t i e s have e f f e c t i v e l y r e s t r i c t e d , i f n o t p r e c l u d 
ed, c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s f o r c o n d i t i o n s w h i c h may r e l a t e t o t h e 
compensable i n j u r y , b u t were not diagnosed o r symptomatic u n t i l a f t e r t h e d a t e o f 
i n j u r y . Any such r e s t r i c t i o n on c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s exceeds t h e 
bounds o f ORS 656.236(1) and t h e r u l e s p r o m u l g a t e d t h e r e u n d e r . See Jean E. 
Nealy, 42 Van N a t t a 2378 ( 1 9 9 0 ) ; Kenneth D. McDonald, 42 Van N a t t a 2307 (1990). 
Because t h i s agreement exceeds t h e bounds o f e x i s t i n g s t a t u t e and r u l e s , we f i n d 
t h e p r o p o s e d d i s p o s i t i o n i s unreasonable as a m a t t e r o f law. See L o u i s R. Anava, 
42 Van N a t t a 1843, 1844 (19 9 0 ) . A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement 
and r e t u r n i t t o t h e p a r t i e s . See ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , SAIF s h a l l 
recommence payment o f temporary o r permanent d i s a b i l i t y t h a t was s t a y e d by sub
m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 

J u l y 3 1 , 1991 C i t e as 43 Van N a t t a 1689 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARILYN LONDON, Claimant 
WCB Case No. Cl-01266 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
A i n s w o r t h , D a v i s , e t a l . , Claimant A t t o r n e y s 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and Westerband. 

On J u l y 17, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n agree
ment i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d e r a 
t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u t u r e 



M a r i l y n London, 43 Van N a t t a 1689 (1991) 1690 

w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compensable 
i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

The agreement p r o v i d e s t h a t t h e s e l f - i n s u r e d employer p a i d c l a i m a n t a l l 
b e n e f i t s due and p a y a b l e up t o t h e t i m e t h a t agreement was se n t t o h e r w i t h t h e 
e x c e p t i o n o f o u t s t a n d i n g m e d i c a l b i l l s f o r h o s p i t a l and massage t h e r a p y s e r v i c e s 
( p . 2, 1 1 . 1-5). Those b i l l s t o t a l $3,073.24. The agreement f u r t h e r p r o v i d e s 
t h a t c l a i m a n t s h a l l pay t h e m e d i c a l b i l l s d i r e c t l y f rom t h e s e t t l e m e n t proceeds 
o f $9,000 ( p . 3, 1 1 . 8-12). 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o d i s p o s e o f any o r a l l 
m a t t e r s r e g a r d i n g a c l a i m , e x c e p t f o r m e d i c a l s e r v i c e s , s u b j e c t t o t h e t e r m s and 
c o n d i t i o n s p r e s c r i b e d by t h e D i r e c t o r o f t h e Department o f I n s u r a n c e and 
Fina n c e . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a w r i t 
t e n agreement w h i c h r e l e a s e s r i g h t s and o b l i g a t i o n s under ORS Chapter 656, ex
ce p t f o r m e d i c a l s e r v i c e s , i n an accepted c l a i m . OAR 436-60-005(9); see a l s o 
OAR 438-09-001(1) . 

C l a i m a n t has t h e r i g h t t o r e q u e s t a h e a r i n g on t h e employer's r e f u s a l t o 
pay t h e o u t s t a n d i n g m e d i c a l b i l l s . Inasmuch as t h a t r i g h t a r i s e s f r o m c l a i m 
a n t ' s r i g h t t o m e d i c a l b e n e f i t s f o r her compensable i n j u r y , i t may n o t be 
r e l e a s e d by c l a i m d i s p o s i t i o n agreement. See i d . By a g r e e i n g t o pay t h o s e 
b i l l s f r o m s e t t l e m e n t proceeds, c l a i m a n t i s e f f e c t i v e l y r e l i n q u i s h i n g t h a t c l a i m 
f o r m e d i c a l b e n e f i t s . That i s an i m p e r m i s s i b l e l i m i t a t i o n on c l a i m a n t ' s r i g h t 
t o m e d i c a l b e n e f i t s f o r her compensable i n j u r y . See, e.g., Jean E. N e a l v , 42 
Van N a t t a 2378 ( 1 9 9 0 ) ; Kenneth D. McDonald, 42 Van N a t t a 2307 ( 1 9 9 0 ) . A c c o r d 
i n g l y , we f i n d t h e agreement i s unreasonable as a m a t t e r o f law. See L o u i s R. 
Anaya, 42 Van N a t t a 1843, 1844 (1990). We t h e r e f o r e d e c l i n e t o approve t h e 
agreement. See ORS 656. 2 3 6 ( 1 ) ( a ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e s e l f -
i n s u r e d employer s h a l l recommence payment o f temporary o r permanent d i s a b i l i t y 
t h a t was s t a y e d by su b m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) 
and ( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 

August 1, 1991 C i t e as 43 Van N a t t a 1690 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BARBARA J . CLAXTON, Claimant 

WCB Case No. 89-23495 
ORDER ON RECONSIDERATION 

Douglas L. Minson, Cl a i m a n t A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

On J u l y 12, 1991, we abated our June 12, 1991 Order on Review. We t o o k 
t h a t a c t i o n i n o r d e r t o c o n s i d e r t h e i n s u r e r ' s m o t i o n f o r r e c o n s i d e r a t i o n . 
Having r e c e i v e d c l a i m a n t ' s response, we proceed w i t h o ur r e c o n s i d e r a t i o n . 

On r e c o n s i d e r a t i o n , t h e i n s u r e r f i r s t contends t h a t o ur o r d e r on r e v i e w , 
w i t h r e g a r d t o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s TMJ c o n d i t i o n , i s ambiguous as 
t o w h e t h e r o r n o t t h e i n s u r e r must accept c l a i m a n t ' s TMJ c o n d i t i o n o r t o p r o c e s s 
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t h e m e d i c a l b i l l s r e l a t e d t o a temporary e x a c e r b a t i o n o f c l a i m a n t ' s p r e e x i s t i n g 
TMJ c o n d i t i o n . 

We n o t e t h a t t h e i n s u r e r d e n i e d c l a i m a n t ' s TMJ c o n d i t i o n . We co n c l u d e d 
t h a t t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t ' s compensable i n j u r y caused h e r TMJ 
c o n d i t i o n t o become s y m p t o m a t i c a l l y worse. Consequently, t h e i n s u r e r ' s d e n i a l 
i s s e t a s i d e o n l y t o t h e e x t e n t t h a t i t d e n i e s t h e worsened symptoms o f c l a i m 
a n t ' s p r e e x i s t i n g TMJ c o n d i t i o n . We do not p r e j u d g e a t t h i s t i m e w h e t h e r t h e 
e x a c e r b a t i o n i s t e m p o r a r y o r permanent. 

Next, t h e i n s u r e r r e q u e s t s t h a t we r e c o n s i d e r t h a t p o r t i o n o f o u r o r d e r 
f i n d i n g t h e i n s u r e r ' s October 12, 1989 r i g h t knee c o n d i t i o n d e n i a l was i n v a l i d 
and p r e m a t u r e . We n o t e t h a t t h e e x h i b i t s t o which t h e i n s u r e r d i r e c t s o u r 
a t t e n t i o n on r e c o n s i d e r a t i o n , r e f e r t o c l a i m a n t ' s r i g h t " l e g " and n o t a " r i g h t 
knee c o n d i t i o n . " C l a i m a n t ' s compensable i n j u r y c o n s i s t e d o f her f a l l i n g and 
l a n d i n g on her l o w e r s p i n e . P r i o r t o t h e i n s u r e r ' s October 12, 1989 " r i g h t knee 
c o n d i t i o n " d e n i a l , t h e i n s u r e r had r e c e i v e d b a r e l y l e g i b l e c h a r t n o t e s f r o m 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r i n d i c a t i n g t h a t c l a i m a n t ' s r i g h t l e g was " r e a l 
s o r e . " (Ex. 2 - 5 ) . There i s no " r i g h t knee c o n d i t i o n " d i a g n o s i s p r i o r t o t h e 
i n s u r e r ' s October 1989 d e n i a l ; t h e t r e a t i n g c h i r o p r a c t o r makes no c o n n e c t i o n 
between a " r e a l s o r e " r i g h t l e g and a " r i g h t knee c o n d i t i o n " so as t o i n f e r a 
c l a i m f o r a " r i g h t knee c o n d i t i o n " r e l a t e d t o t h e compensable i n j u r y . 

We c o n c l u d e t h a t t h e r e i s no c l a i m i n t h e r e c o r d f o r a " r i g h t knee c o n d i 
t i o n . " F u r t h e r , t h e i n s u r e r ' s examining c h i r o p r a c t o r , J.M. Burke, p r i o r t o t h e 
i n s u r e r ' s October 12, 1989 d e n i a l , w r o t e t h a t c l a i m a n t " d e n i e d any lo w e r e x t r e m 
i t y symptoms b u t does n o t e t h a t she has had ' t e n d i n i t i s ' i n her r i g h t knee." 
(Ex. 1 8 - 3 ) . Burke went on t o s t a t e t h a t " [ h ] i s t o r y o f r i g h t knee p a i n n o t r e 
l a t e d t o t h e i n d u s t r i a l i n j u r y i n q u e s t i o n . " (Ex. 1 8 - 6 ) . Burke's m e n t i o n o f 
c l a i m a n t ' s r i g h t knee p a i n i s n o t a c l a i m f o r a " r i g h t knee c o n d i t i o n . " Accord
i n g l y , we adhere t o our c o n c l u s i o n t h a t t h e October 12, 1989 d e n i a l , i n s o f a r as 
i t d e n i e s an a l l e g e d r i g h t knee c o n d i t i o n , was an i n v a l i d , p r e m a t u r e d e n i a l . 

The i n s u r e r a l s o r e q u e s t s t h a t we r e c o n s i d e r t h e assessed a t t o r n e y fees a t 
h e a r i n g and on Board r e v i e w . We conclude t h a t t h e s e i s s u e s were a d e q u a t e l y con
s i d e r e d and addressed i n our p r i o r o r d e r . 

Our p r i o r o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented and 
c l a r i f i e d h e r e i n , we adhere t o and r e p u b l i s h our o r d e r i n i t s . e n t i r e t y . The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

August 2, 1991 C i t e as 43 Van N a t t a 1691 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES W. ROSE, Claimant 

WCB Case Nos. 90-06389 & 90-21188 
INTERIM ORDER 

Coons, e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has r e q u e s t e d Board r e v i e w o f Ref e r e e 
M c W i l l i a m s ' June 24, 1991 o r d e r . N o t i n g t h a t t h e Referee a b a t e d her o r d e r on 
J u l y 9, 1991, t h e employer seeks guidance c o n c e r n i n g who has j u r i s d i c t i o n o v e r 
t h i s m a t t e r . We conclu d e t h a t j u r i s d i c t i o n r e s t s w i t h t h e Board. 
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FINDINGS OF FACT 

The R e f e r e e ' s o r d e r i s s u e d June 24, 1991. On J u l y 5, 1991, c l a i m a n t f i l e d 
a m o t i o n w i t h t h e R e f e r e e , s e e k i n g r e c o n s i d e r a t i o n o f t h e June 24, 1991. On 
J u l y 8, 1991, t h e s e l f - i n s u r e d employer m a i l e d , by c e r t i f i e d m a i l , a r e q u e s t f o r 
Board r e v i e w o f t h e Referee's June 24, 1991 o r d e r . The n e x t day, J u l y 9, 1991, 
t h e R e f e r e e i s s u e d an o r d e r a b a t i n g t h e June 24, 1991 o r d e r and g r a n t i n g t h e r e 
m a i n i n g p a r t i e s 10 days t o respond t o c l a i m a n t ' s m o t i o n . On J u l y 22, 1991, t h e 
Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r Board r e v i e w o f t h e Referee's o r d e r . 

CONCLUSIONS OF LAW 

The employer's r e q u e s t f o r Board r e i v e w o f t h e Referee's o r d e r was f i l e d 
on J u l y 8, 1991, t h e d a t e t h e r e q u e s t was m a i l e d by c e r t i f i e d m a i l . OAR 438-05-
0 4 6 ( 1 ) ( b ) . C l a i m a n t sought r e c o n s i d e r a t i o n o f t h e Referee's o r d e r p r i o r t o t h e 
f i l i n g o f t h e employer's r e q u e s t f o r Board r e v i e w . However, t h e R e f e r e e ' s 
abatement o r d e r d i d n o t i s s u e u n t i l J u l y 9, 1991, t h e d a t e a f t e r t h e employer 
had m a i l e d i t s r e q u e s t f o r Board r e v i e w . 

Upon m a i l i n g o f t h e employer's r e q u e s t f o r r e v i e w t o t h e Board by means o f 
c e r t i f i e d m a i l , j u r i s d i c t i o n over t h i s case v e s t e d w i t h t h e Board. See ORS 
65 6 . 2 9 5 ( 2 ) ; OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) ; Ramev S. Johnson, 40 Van N a t t a 370 ( 1 9 8 8 ) . 

Inasmuch as t h e r e q u e s t f o r r e v i e w preceded t h e Referee's o r d e r o f a b a t e 
ment, t h a t o r d e r i s a n u l l i t y . Consequently, t h e s e l f - i n s u r e d e m p l oyer's r e 
qu e s t and c l a i m a n t ' s c r o s s - r e q u e s t f o r Board r e v i e w w i l l be p r o c e s s e d a c c o r d 
i n g l y . The t r a n s c r i p t has been o r d e r e d . Upon i t s r e c e i p t , c o p i e s w i l l be p r o 
v i d e d t o t h e p a r t i e s and t h e b r i e f i n g schedule implemented. 

I T IS SO ORDERED. 

August 2, 1991 C i t e as 43 Van N a t t a 1692 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GERARDO VELASQUEZ, (Deceased), Claimant 

WCB Case No. 87-08667 
ORDER ON REVIEW 

Gi n s b u r g , e t a l . , Claimant A t t o r n e y s 
S n a r s k i s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband, C r i d e r and N e i d i g . 

C l a i m a n t ' s b e n e f i c i a r i e s ( h i s w i f e and c h i l d r e n ) r e q u e s t r e v i e w o f t h a t 
p o r t i o n o f Re f e r e e M i l l s ' o r d e r t h a t approved t h e i n s u r e r ' s r e d u c t i o n under ORS 
656.232(2) o f c l a i m a n t ' s temporary and permanent d i s a b i l i t y c ompensation on t h e 
b a s i s o f c l a i m a n t ' s n o n - r e s i d e n t a l i e n s t a t u s . C l a i m a n t a l s o seeks a p e n a l t y 
and r e l a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s f a i l u r e t o pay t h e f u l l amount o f 
compensation awarded by D e t e r m i n a t i o n Order. On r e v i e w , t h e i s s u e s a r e t h e con
s t i t u t i o n a l i t y o f ORS 656.232(2) under t h e Oregon and U n i t e d S t a t e s C o n s t i t u 
t i o n s , t h e scope and p r o p e r a p p l i c a t i o n o f ORS 656.232(2), and p e n a l t i e s and 
r e l a t e d a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t was a c i t i z e n o f Mexico. On May 30, 1986, w h i l e w o r k i n g f o r 
Mo n r o v i a N u r s e r y Company i n Oregon, he compensably i n j u r e d h i s back. 
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On A p r i l 16, 1987, a D e t e r m i n a t i o n Order i s s u e d a w a r d i n g c l a i m a n t tempo
r a r y t o t a l d i s a b i l i t y f o r t h e p e r i o d June 2, 1986 t h r o u g h F e b r u a r y 22, 1987, and 
t e m p o r a r y p a r t i a l d i s a b i l i t y f o r t h e p e r i o d February 23, 1987 t h r o u g h A p r i l 2, 
1987. The o r d e r r e s e r v e d judgment on t h e e x t e n t o f permanent d i s a b i l i t y , pend
i n g r e c e i p t o f a d d i t i o n a l m e d i c a l i n f o r m a t i o n on t h e q u e s t i o n o f e x t e n t t h a t was 
n o t a v a i l a b l e a t t h e t i m e , p r i n c i p a l l y because c l a i m a n t was i n Mexico r e c e i v i n g 
t r e a t m e n t f o r t h e compensable c o n d i t i o n . 

By l e t t e r d a t e d September 2 1 , 1987, t h e i n s u r e r ' s c l a i m s r e p r e s e n t a t i v e , 
a d v i s e d t h e Workers Compensation D i v i s i o n ' s Compliance Department, t h a t c l a i m a n t 
was a Mexican c i t i z e n r e s i d i n g i n Mexico. The l e t t e r " r e q u e s t [ e d ] a u t h o r i z a 
t i o n " t o pay c l a i m a n t t i m e l o s s b e n e f i t s , and f u r t h e r s t a t e d t h a t " [ w ] h e n and i f 
a u t h o r i z a t i o n i s made, p l e a s e d e t e r m i n e and a d v i s e o f t h e amount o f compensation 
p e r ORS 65 6 . 2 3 2 ( 2 ) ; " and t h a t " [ w ] e r e Mr. Velasquez i n t h e U n i t e d S t a t e s a t t h i s 
t i m e , h i s TTD r a t e would be $152.82 per week." Compliance responded by l e t t e r 
d a t e d November 20, 1987, as f o l l o w s : 

" E f f e c t i v e January 1, 1988, t h e b e n e f i t e n t i t l e m e n t 
l e v e l f o r Mexican a l i e n s l i v i n g o u t s i d e t h e U n i t e d 
S t a t e s w i l l remain a t 50 p e r c e n t o f t h e Oregon b e n e f i t 
e n t i t l e m e n t l e v e l . 

The c l a i m a n t ( s ) s h o u l d be n o t i f i e d t h a t t h e r e i s no 
change i n t h e b e n e f i t l e v e l . A copy o f t h e l e t t e r t o 
t h e c l a i m a n t s h o u l d be p r o v i d e d t o t h e Workers' Compen
s a t i o n D i v i s i o n . " 

On t h e b a s i s o f Compliance's l e t t e r , t h e i n s u r e r reduced by 50 p e r c e n t t h e 
amount o f t i m e l o s s b e n e f i t s awarded t o c l a i m a n t by t h e A p r i l 17, 1987 D e t e r m i 
n a t i o n Order f r o m $152.82 per week t o $76.41 per week. 

On A p r i l 19, 1988, a D e t e r m i n a t i o n Order i s s u e d f i n d i n g c l a i m a n t medi
c a l l y s t a t i o n a r y on March 3, 1988, awarding c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y 
f r o m August 20, 1987 t h r o u g h March 29, 1988, and 40 p e r c e n t u n s c h e d u l e d perma
ne n t p a r t i a l d i s a b i l i t y ( e q u a l t o 128 d e g r e e s ) . The o r d e r a l s o s t a t e d : 

"THE INSURER IS NOW ORDERED TO PAY YOU $12,800.00. 
THIS IS THE VALUE BY THIS ORDER ONLY AND DOES NOT 
INCLUDE PAYMENTS PREVIOUSLY ORDERED. DEDUCTION OF 
OVERPAID TEMPORARY DISABILITY, I F ANY, FROM UNPAID 
PERMANENT DISABILTY IS APPROVED." (Emphasis i n t h e 
O r i g i n a l ) . 

The o r d e r d i d n o t m e n t i o n t h a t c l a i m a n t was an a l i e n o r where he was r e s i d i n g ; 
and, s p e c i f i c a l l y , i t d i d n o t a u t h o r i z e r e d u c t i o n o f c l a i m a n t ' s b e n e f i t e n t i 
t l e m e n t because he was an a l i e n r e s i d i n g o u t s i d e t h e U n i t e d S t a t e s . 

By l e t t e r d a t e d May 4, 1988, t h e i n s u r e r n o t i f i e d c l a i m a n t t h a t i t was 
r e d u c i n g t h e amount o f t h e permanent p a r t i a l d i s a b i l i t y b e n e f i t awarded by 50 
p e r c e n t p u r s u a n t t o t h e p r e v i o u s l y d i s c u s s e d l e t t e r s f r o m Compliance, l e a v i n g 
$6,300 owing t o c l a i m a n t a f t e r payment t o c l a i m a n t ' s a t t o r n e y o f $200 i n a t t o r 
ney f e e s , p u r s u a n t t o a November 30, 1987 S t i p u l a t i o n . The l e t t e r a l s o s t a t e d 
t h a t t e m p o r a r y d i s a b i l i t y had been p a i d t h r o u g h A p r i l 13, 1988 r e s u l t i n g i n an 
overpayment o f $165.55, which would f u r t h e r reduce t h e b e n e f i t amount fr o m 
$6,300 t o $6,134.45. 

By l e t t e r d a t e d June 2, 1988, Compliance n o t i f i e d t h e i n s u r e r t h a t e f f e c 
t i v e J u l y 1, 1988, " t h e b e n e f i t e n t i t l e m e n t l e v e l f o r Mexican a l i e n s l i v i n g 
o u t s i d e t h e U n i t e d s t a t e s has i n c r e a s e d t o 55 p e r c e n t o f t h e Oregon b e n e f i t 
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e n t i t l e m e n t l e v e l , " and t h a t c l a i m a n t s h o u l d be so n o t i f i e d . I n subsequent 
c o r r e s p o n d e n c e , t h e i n s u r e r n o t i f i e d c l a i m a n t o f t h e b e n e f i t l e v e l i n c r e a s e t o 
55 p e r c e n t , and t h a t h i s m o n t h l y payments would be i n c r e a s e d a c c o r d i n g l y , 
e f f e c t i v e J u l y 1, 1988. 

C l a i m a n t , w h i l e r e s i d i n g i n Mexico, was k i l l e d i n a noncompensable motor 
v e h i c l e a c c i d e n t i n l a t e 1988, a f t e r issuance o f t h e Referee's December 1, 1988 
O p i n i o n and Order. C l a i m a n t ' s b e n e f i c i a r i e s ( h i s w i f e and c h i l d r e n ) r e q u e s t e d 
r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

The b e n e f i c i a r i e s contend t h a t ORS 656.232(2) i n v i d i o u s l y d i s c r i m i n a t e s 
a g a i n s t c l a i m a n t on t h e b a s i s o f h i s a l i e n a g e , i n v i o l a t i o n o f t h e F o u r t e e n t h 
Amendment - Equal P r o t e c t i o n Clause o f t h e C o n s t i t u t i o n o f t h e U n i t e d S t a t e s . 
A l t e r n a t i v e l y , t h e y c o n t e n d t h a t i n t r e a t i n g him d i f f e r e n t l y because o f non
r e s i d e n t a l i e n s t a t u s , t h e s t a t u t e v i o l a t e s A r t i c l e 1, S e c t i o n 20 o f t h e Oregon 
C o n s t i t u t i o n . I n t h e event t h o s e c h a l l e n g e s f a i l , t h e b e n e f i c i a r i e s a l s o con
t e n d t h a t t h e s t a t u t e c o n s t i t u t e s an u n c o n s t i t u t i o n a l d e l e g a t i o n o f l e g i s l a t i v e 
a u t h o r i t y . 

The R e f e r e e d e c l i n e d t o re a c h t h e s e c o n s t i t u t i o n a l arguments on t h e 
ground t h a t t h e Board i s w i t h o u t a u t h o r i t y t o d e c i d e c o n s t i t u t i o n a l q u e s t i o n s . 
I n t h e p a s t , we have h e l d t h a t t h e Board l a c k s a u t h o r i t y t o d e c i d e c o n s t i t u 
t i o n a l i s s u e s . See, Ray Lynn York, 35 Van N a t t a 558 ( 1 9 8 3 ) ; M e l l i s a P. 
Johnson, 35 Van N a t t a 555(1983); Sidney A. Stone, 31 Van N a t t a 84 ( 1 9 8 1 ) , r e v ' d 
i n p a r t on o t h e r grounds. Stone v. SAIF, 457 Or App 808 ( 1 9 8 2 ) . However, 
s i n c e t h o s e d e c i s i o n s , t h e Oregon Supreme Court has h e l d t h a t an a d m i n i s t r a t i v e 
agency " o r d i n a r i l y can i n t e r p r e t a s t a t u t e so as t o e x c l u d e u n c o n s t i t u t i o n a l 
a p p l i c a t i o n s b e f o r e i t i s f o r c e d t o q u e s t i o n t h e s t a t u t e ' s v a l i d i t y . " Cooper 
v. Eugene School D i s t r i c t No. 4J, 301 Or 358, 365 (1 9 8 6 ) . Thus, i f we a r e r e 
q u i r e d i n a case t o re a c h a c o n s t i t u t i o n a l q u e s t i o n c o n c e r n i n g a s t a t u t e ' s 
a p p l i c a t i o n , we have t h e a u t h o r i t y t o do so. Theron S t i e h l , 41 Van N a t t a 116, 
117 ( 1 9 8 9 ) ; Jane Goodman, 38 Van N a t t a 1374 (19 8 6 ) . 

N e v e r t h e l e s s , we, as t h e c o u r t s , reach c o n s t i t u t i o n a l i s s u e s o n l y i f a 
case may n o t be d e c i d e d on a s t a t u t o r y ground. Planned Parenthood Assn I n c . v. 
DHR, 297 Or 562 ( 1 9 8 4 ) ; S t a t e v. Lowry, 295 Or 337, 343 n. 4 ( 1 9 8 3 ) . Hence, we 
f i r s t a d dress t h e b e n e f i c i a r i e s ' s t a t u t o r y c o n t e n t i o n s . 

ORS 656.232 p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( 2 ) I f a b e n e f i c i a r y i s an a l i e n r e s i d i n g o u t s i d e o f 
t h e U n i t e d S t a t e s o r i t s dependencies, t h e d i r e c t o r 
may, i n l i e u o f awarding such b e n e f i c i a r y compensation 
i n t h e amount p r o v i d e d by ORS 656.001 t o 656.794, 
award such b e n e f i c i a r y such l e s s e r sum by way o f com
p e n s a t i o n w h i c h , a c c o r d i n g t o t h e c o n d i t i o n s and c o s t s 
o f l i v i n g i n t h e p l a c e o f r e s i d e n c e o f such b e n e f i 
c i a r y w i l l , i n t h e o p i n i o n o f t h e d i r e c t o r , m a i n t a i n 
t h e b e n e f i c i a r y i n a l i k e degree o f c o m f o r t as a bene
f i c i a r y o f t h e same c l a s s r e s i d i n g i n t h i s s t a t e and 
r e c e i v i n g t h e f u l l compensation a u t h o r i z e d by ORS 
656.001 t o 656.794. The d i r e c t o r s h a l l d e t e r m i n e t h e 
amount o f compensation b e n e f i t s upon t h e b a s i s o f t h e 
r a t e o f exchange between t h e U n i t e d S t a t e s and any 
f o r e i g n c o u n t r y as de t e r m i n e d by t h e F e d e r a l Reserve 
Bank as o f January 1 and J u l y 1 o f t h e year when 
p a i d . " 
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ORS 656.232(2) a u t h o r i z e s t h e D i r e c t o r t o award t o an a l i e n r e s i d i n g o u t 
s i d e t h e U n i t e d S t a t e s such l e s s e r amounts which , " a c c o r d i n g t o t h e c o n d i t i o n s 
and c o s t s o f l i v i n g i n t h e p l a c e o f r e s i d e n c e o f such b e n e f i c i a r y , w i l l i n t h e 
o p i n i o n o f t h e d i r e c t o r , m a i n t a i n t h e b e n e f i c i a r y i n a l i k e degree o f c o m f o r t as 
a b e n e f i c i a r y o f t h e same c l a s s r e s i d i n g i n t h i s s t a t e and r e c e i v i n g t h e f u l l 
c o m p e n s a tion." F u r t h e r m o r e , t h e D i r e c t o r i s r e q u i r e d t o d e t e r m i n e t h a t l e s s e r 
amount based upon t h e r a t e o f exchange between t h i s and t h e f o r e i g n c o u n t r y i n 
v o l v e d . The s t a t u t e r e q u i r e s t h a t t h e ad j u s t m e n t be made d i r e c t l y by and under 
t h e D i r e c t o r ' s s u p e r v i s i o n and e n t i t l e s t h e b e n e f i c i a r y , under ORS 656.283, t o 
r e q u e s t a h e a r i n g from t h e D i r e c t o r ' s award. 

We agree w i t h t h e b e n e f i c i a r i e s t h a t t h e r e d u c t i o n o f c l a i m a n t ' s b e n e f i t s 
was n o t c a r r i e d o u t i n t h e manner r e q u i r e d by ORS 656.232( 2 ) . I n t h i s s t a t u t o r y 
scheme, "award," as used i n ORS 656.232(2) i s a t e r m o f a r t , w h i c h denotes an 
o r d e r i s s u e d by t h e D i r e c t o r awarding compensation t o a c l a i m a n t based on t h e 
c l a i m a n t ' s i n d i v i d u a l i z e d c i r c u m s t a n c e s as d e t e r m i n e d by t h e D i r e c t o r . Thus, by 
t h e t e r m s o f ORS 656.232(2), t h e D i r e c t o r was r e q u i r e d t o i s s u e an o r d e r award
i n g c l a i m a n t whatever l e s s e r amount t h a t he d e t e r m i n e d was a p p r o p r i a t e under t h e 
s t a t u t o r y c r i t e r i a , assuming he dec i d e d upon e x a m i n a t i o n o f c l a i m a n t ' s c i r c u m 
s t a n c e s t h a t any amount l e s s t h a n f u l l compensation s h o u l d be awarded. However, 
t h e D i r e c t o r ' s A p r i l 19, 1988 D e t e r m i n a t i o n Order awarded c l a i m a n t f u l l tempo
r a r y t o t a l d i s a b i l i t y f o r a d e s i g n a t e d p e r i o d (as had t h e p r i o r D e t e r m i n a t i o n 
Order i s s u e d on A p r i l 16, 1987) and f u l l permanent p a r t i a l d i s a b i l i t y , and i n 
accordance t h e r e t o , s t a t e d i n r e l e v a n t p a r t t h a t "THE INSURER IS NOW ORDERED TO 
PAY YOU $12,800.00." The o r d e r d i d n o t t a k e i n t o account c l a i m a n t ' s a l i e n a g e o r 
h i s p l a c e o f r e s i d e n c e : i t d i d n o t award c l a i m a n t a l e s s e r amount because o f 
t h e s e f a c t o r s . I n s t e a d , t h e r e d u c t i o n o f c l a i m a n t ' s compensation was made by 
t h e i n s u r e r a f t e r t h e D i r e c t o r i s s u e d h i s o r d e r , p u r s u a n t t o l e t t e r s between t h e 
i n s u r e r and t h e Compliance U n i t . Thus, no a p p e a l a b l e o r d e r i s s u e d by t h e D i r e c 
t o r a w a r d i n g c l a i m a n t any l e s s e r amount. 

The r e q u i r e m e n t o f ORS 656.232(2) t h a t t h e D i r e c t o r d e t e r m i n e t h e l e s s e r 
amount by o r d e r ensures t h a t c l a i m a n t w i l l have t h e o p p o r t u n i t y , b e f o r e h i s com
p e n s a t i o n i s reduced, t o know what s p e c i f i c c r i t e r i a t h e D i r e c t o r w i l l use t o 
d e t e r m i n e t h e amount o f t h e r e d u c t i o n , and t o p a r t i c i p a t e m e a n i n g f u l l y i n t h e 
p r o c e s s f o r d e t e r m i n i n g t h a t amount, even t o t h e e x t e n t o f a r g u i n g f o r no reduc
t i o n o r p r o p o s i n g some d i f f e r e n t percentage o f r e d u c t i o n based on t h e s t a t u t e ' s 
c r i t e r i a . The i n f o r m a l process u t i l i z e d i n t h i s case d i d n o t p e r m i t any mean
i n g f u l p a r t i c i p a t i o n by c l a i m a n t a l t h o u g h he was t h e i n d i v i d u a l most a f f e c t e d . 

We b e l i e v e t h e c o u r t ' s d e c i s i o n i n Forney v. Western S t a t e s Plywood, 66 Or 
App 155 (1983) i s i n s t r u c t i v e . The D i r e c t o r had p r o m u l g a t e d a r u l e w h i c h a u t h o 
r i z e d i n s u r e r s t o r e c o v e r u n i l a t e r a l l y overpayments o f b e n e f i t s p a i d t o a worker 
on an a c c e p t e d c l a i m . A t some p o i n t a f t e r a r e f e r e e ' s o r d e r s e t a s i d e t h e em
p l o y e r ' s d e n i a l o f t h e c l a i m a n t ' s a g g r a v a t i o n c l a i m , t h e employer became aware 
t h a t an overpayment had been made o f 20 p e r c e n t permanent p a r t i a l d i s a b i l i t y . 
P u r s u a n t t o t h e D i r e c t o r ' s r u l e i n q u e s t i o n , t h e employer n o t i f i e d t h e c l a i m a n t 
t h a t i t i n t e n d e d t o deduct t h e overpayment a t t h e r a t e o f 2 5 p e r c e n t o f r e t r o a c 
t i v e and o n g o i n g t e m p o r a r y t o t a l d i s a b i l i t y as a u t h o r i z e d by t h e r u l e . A f t e r 
t h e recoupment, t h e c l a i m a n t r e q u e s t e d a h e a r i n g . T h i s Board a f f i r m e d t h e r e f 
e r e e ' s h o l d i n g t h a t t h e employer had a c t e d w i t h i n i t s a u t h o r i t y . On a p p e a l , t h e 
Co u r t o f Appeals d i s a g r e e d . The c o u r t d e c l a r e d t h e D i r e c t o r ' s r u l e i n v a l i d . 
The c o u r t h e l d t h a t t h e s t a t u t e s i n v o l v e d r e q u i r e d t h a t p r i o r t o any o f f s e t by 
an i n s u r e r , t h e D i r e c t o r o r t h i s Board must a u t h o r i z e t h e o f f s e t . The c o u r t r e 
q u i r e d t h e i n s u r e r t o pay c l a i m a n t t h e amount deducted by t h e employer under t h e 
D i r e c t o r ' s i n v a l i d r u l e . 

Under ORS 656 . 2 3 2 ( 2 ) , t h e amount o f any r e d u c t i o n o f b e n e f i t s due t o a 
c l a i m a n t ' s n o n r e s i d e n t a l i e n s t a t u s , can o n l y be d e t e r m i n e d by t h e D i r e c t o r 
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t h r o u g h an award o f compensation t h a t t a k e s i n t o a ccount, a l o n g w i t h t h e r a t e o f 
exchange, " t h e c o n d i t i o n s and c o s t s o f l i v i n g i n t h e p l a c e o f r e s i d e n c e o f such 
b e n e f i c i a r y [ w h i c h ] w i l l , i n t h e o p i n i o n o f t h e d i r e c t o r , m a i n t a i n t h e b e n e f i 
c i a r y i n a l i k e degree o f c o m f o r t as a b e n e f i c i a r y o f t h e same c l a s s r e s i d i n g i n 
t h i s s t a t e and r e c e i v i n g t h e f u l l compensation a u t h o r i z e d by ORS 656.001 t o 
656.794." The s t a t u t e r e q u i r e d t h e D i r e c t o r t o d e s i g n a t e t h e l e s s e r amount by 
o r d e r s u b j e c t t o t h i s Board's r e v i e w . The D i r e c t o r ' s o r d e r i n t h i s case awarded 
c l a i m a n t f u l l b e n e f i t s . The i n s u r e r u n l a w f u l l y reduced t h e amount o f compensa
t i o n t h a t t h e D i r e c t o r had awarded on t h e b a s i s o f l e t t e r s o f a d v i c e . There
f o r e , we must s e t a s i d e t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h approved t h e 
r e d u c t i o n s . 

On r e v i e w , b e n e f i c i a r i e s contend f o r t h e f i r s t t i m e , t h a t p e n a l t i e s and 
r e l a t e d a t t o r n e y f e e s s h o u l d be assessed under ORS 656.262(10) on t h e grounds 
t h a t t h e i n s u r e r ' s r e d u c t i o n o f t h e b e n e f i t s , was i n c o n s i s t e n t w i t h t h e D e t e r m i 
n a t i o n Order and c o n s t i t u t e d an unreasonable r e s i s t a n c e t o t h e payment o f com
p e n s a t i o n . We r e j e c t t h i s c o n t e n t i o n f o r two reasons. F i r s t , s i n c e t h i s i s s u e 
was n o t r a i s e d a t h e a r i n g , i t i s n o t p r o p e r l y b e f o r e us on Board r e v i e w . Second, 
even i f i t were p r o p e r l y p r e s e n t e d , i t i s c l e a r t h a t t h e i n s u r e r r e d u c e d c l a i m 
a n t ' s compensation on t h e a d v i c e o f t h e Workers' Compensation D i v i s i o n . Under 
t h e c i r c u m s t a n c e s , i t s conduct was n o t unreasonable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 1, 1988 i s r e v e r s e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r which approved t h e r e d u c t i o n o f 
c l a i m a n t ' s t e m p o r a r y t o t a l and permanent p a r t i a l d i s a b i l i t y b e n e f i t s i s r e v e r s 
ed. The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . C l a i m a n t ' s c o u n s e l i s 
awarded 2 5 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o 
exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
KAREN S. PARAZOO, Claimant 

WCB Case No. 89-19459 
ORDER ON REVIEW 

A l l e r & M o r r i s o n , Claimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Emerson's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t m e d i c a l s e r v i c e s c l a i m f o r 
i n p a t i e n t h o s p i t a l i z a t i o n s . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
t h e o r d e r t h a t u p h e l d t h e employer's d e n i a l o f her a g g r a v a t i o n c l a i m f o r a low 
back and h i p i n j u r y . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s and 
a g g r a v a t i o n . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l S e r v i c e s 

The R eferee concl u d e d t h a t c l a i m a n t ' s h o s p i t a l i z a t i o n s , p r e s c r i b e d by Dr. 
Doupe, h e r t r e a t i n g p h y s i c i a n , were r e a s o n a b l e and necessary t r e a t m e n t f o r her 
compensable c o n d i t i o n . We m o d i f y . 

C l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g from her 
compensable i n j u r y " f o r such p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e process 
o f r e c o v e r y r e q u i r e s . " ORS 656.245. Claimant c a r r i e s t h e burden o f p r o v i n g by 
a preponderance o f t h e eviden c e t h a t t h e s e r v i c e s a r e r e a s o n a b l e and necessary. 
West v. SAIF, 74 Or App 317 (19 8 5 ) . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we agree w i t h t h e R e f e r e e t h a t t h e 
i n i t i a l h o s p i t a l i z a t i o n s were re a s o n a b l e and necessary t r e a t m e n t f o r c l a i m a n t ' s 
c o n d i t i o n . Even Dr. W o l p e r t , t h e employer's p r i n c i p a l m e d i c a l e x p e r t , t e s t i f i e d 
i n h i s d e p o s i t i o n t h a t , g i v e n c l a i m a n t ' s c o n d i t i o n , he p r o b a b l y w o u l d have begun 
i n p a t i e n t t r e a t m e n t as was p r e s c r i b e d by Dr. Doupe. (Ex 141-25). 

We do n o t agree, however, t h a t t h e c o n t i n u a t i o n o f such t r e a t m e n t s a f t e r 
A p r i l 1, 1989, were r e a s o n a b l e and necessary when i t became a p p a r e n t t h a t t h e y 
were n o t a c h i e v i n g p o s i t i v e r e s u l t s . 

We base t h i s c o n c l u s i o n on t h e f o l l o w i n g r e a s o n i n g . I n March 1989, t h e 
Western M e d i c a l C o n s u l t a n t s q u e s t i o n e d t h e e f f e c t i v e n e s s o f t h e i n p a t i e n t 
t r e a t m e n t s and b e l i e v e d t h a t Dr. Doupe's e f f o r t s i n t r y i n g t o h e l p c l a i m a n t were 
i n a d v e r t e n t l y e n c o u r a g i n g her t o remain d i s a b l e d . (Ex. 9 0 ) . Dr. W o l p e r t 
r e a c h e d a s i m i l a r c o n c l u s i o n a f t e r d i a g n o s t i c s t u d i e s f a i l e d t o f i n d any 
o b j e c t i v e b a s i s f o r c l a i m a n t ' s c o m p l a i n t s . He r e p o r t e d t h a t , because c l a i m a n t ' s 
p roblems stem f r o m a p s y c h o l o g i c a l problem, t h e h o s p i t a l i z a t i o n s were n o t 
r e a s o n a b l e f o r necessary t r e a t m e n t f o r c l a i m a n t ' s c o n d i t i o n . (Ex. 129.) 

Even Dr. Doupe r e c o g n i z e d t h a t t h e h o s p i t a l i z a t i o n s had become 
c o u n t e r p r o d u c t i v e t o c l a i m a n t ' s r e c o v e r y . I n a l e t t e r d a t e d A p r i l 8, 1989, Dr. 
Doupe r e p o r t e d : 

" A l l o f [ c l a i m a n t ' s ] h o s p i t a l admissions have been r e l u c t a n t ones 
when i t seemed t h a t t h e r e seemed t o be no o t h e r r e c o u r s e o r way o f 
h e l p i n g [ c l a i m a n t ] g a i n c o n t r o l o f her p a i n and h e l p improve her 
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c o p i n g b e h a v i o r . I w i l l be t h e f i r s t t o admit t h a t t h i s approach 
has n o t been s u c c e s s f u l . " (Emphasis s u p p l i e d . ) (Ex. 9 5 ) . 

Ye t , a f t e r t h a t r e p o r t , Dr. Doupe a d m i t t e d c l a i m a n t t o t h e h o s p i t a l f o r " p a i n 
c o n t r o l " a t l e a s t f i v e a d d i t i o n a l t i m e s . (Exs. 114, 120, 127, 133, 134, 1 3 6 ) . 

Given Dr. Doupe's r e c o g n i t i o n t h a t t h e h o s p i t a l i z a t i o n s were n o t a c h i e v i n g 
any p o s i t i v e r e s u l t s , and i n l i g h t o f m e d i c a l e v i d e n c e t h a t such t r e a t m e n t s were 
a c t u a l l y d e f e a t i n g t h e g o a l o f r e t u r n i n g c l a i m a n t t o an independent l i f e s t y l e , 
we c o n c l u d e t h a t a f t e r A p r i l 1, 1989, t h e c o n t i n u e d h o s p i t a l i z a t i o n s t o t r e a t 
c l a i m a n t were n e i t h e r r e a s o n a b l e nor necessary. The Referee's o r d e r w i l l be 
m o d i f i e d a c c o r d i n g l y . 

A g g r a v a t i o n 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e a g g r a v a t i o n i s s u e as 
se t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y Fees 

The R e f e r e e awarded a $800 assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s 
e f f o r t s i n o v e r t u r n i n g t h e m e d i c a l s e r v i c e s d e n i a l . Inasmuch as we have 
m o d i f i e d t h e Refer e e ' s r u l i n g on t h e m e d i c a l s e r v i c e s i s s u e , t h e a t t o r n e y f e e 
w i l l be m o d i f i e d a c c o r d i n g l y . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438- 1 5 - 0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t $500 a d e q u a t e l y 
compensates c l a i m a n t ' s c o u n s e l f o r p a r t i a l l y p r e v a i l i n g on t h e m e d i c a l s e r v i c e s 
i s s u e . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 2 1 , 1990 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . That p o r t i o n t h a t o r d e r e d t h e employer t o pay f o r a l l h o s p i t a l i z a t i o n s 
i s m o d i f i e d . The employer's d e n i a l i s up h e l d i n s o f a r as i t d e n i e d payment o f 
c o n t i n u e d h o s p i t a l i z a t i o n s a f t e r A p r i l 1, 1989. The Referee's assessed a t t o r n e y 
f e e c o n c e r n i n g t h e employer's d e n i a l i s m o d i f i e d . I n l i e u o f t h e assessed f e e 
of $800, c l a i m a n t i s awarded a re a s o n a b l e a t t o r n e y f e e o f $500, p a y a b l e by t h e 
employer. The rema i n d e r o f t h e o r d e r i s a f f i r m e d . 

August 6, 1991 C i t e as 43 Van N a t t a 1698 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARTIN COELHO, Claimant 
WCB Case No. Cl-01388 

ORDER ON RECONSIDERATION APPROVING CLAIM DISPOSITION 
G a t t i , e t a l . , C l a i m a n t A t t o r n e y s 

Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

On J u l y 23, 1991, we d i s a p p r o v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n agreement 
i n t h e a b o v e - c a p t i o n e d m a t t e r . We t o o k t h i s a c t i o n i n response t o a J u l y 16, 
1991 l e t t e r f r o m c l a i m a n t , i n which c l a i m a n t had expressed d i s s a t i s f a c t i o n w i t h 
t h e agreement and d e s i r e d a s e t t l e m e n t much l a r g e r t h a n t h e s e t t l e m e n t i n t h e 
p r e s e n t p r o p o s e d d i s p o s i t i o n . We i n t e r p r e t e d c l a i m a n t ' s l e t t e r as a r e q u e s t 
t h a t t h e d i s p o s i t i o n be d i s a p p r o v e d . Inasmuch as t h i s d i s a p p r o v a l r e q u e s t had 
been made w i t h i n 30 days o f t h e submission o f t h e d i s p o s i t i o n t o t h e Board, t h e 
r e q u e s t was g r a n t e d . See OAR 438-09-025(2); ORS 6 5 6 . 2 3 6 ( 1 ) ( c ) . 
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Sub s e q u e n t l y , c l a i m a n t ' s c o u n s e l has t i m e l y r e q u e s t e d r e c o n s i d e r a t i o n o f 
our J u l y 23, 1991 o r d e r . See OAR 438-09-035(1). S p e c i f i c a l l y , c l a i m a n t ' s coun
s e l r e p r e s e n t s t h a t t h e J u l y 16, 1991 l e t t e r s u b m i t t e d by c l a i m a n t was n o t i n 
t e n d e d t o be a r e q u e s t t h a t t h e d i s p o s i t i o n be d i s a p p r o v e d , b u t r a t h e r was an 
e x p r e s s i o n o f d i s s a t i s f a c t i o n w i t h t h e w o r k e r s ' compensation system. Moreover, 
on J u l y 29, 1991, we r e c e i v e d c l a i m a n t ' s J u l y 24, 1991 l e t t e r i n w h i c h i t i s 
a p p a r e n t t h a t he d e s i r e s a p p r o v a l o f t h e agreement, and t h a t f u r t h e r t h e terms 
o f t h e agreement a r e a c c e p t a b l e . We are f o r w a r d i n g c o p i e s o f c l a i m a n t ' s J u l y 
24, 1991 l e t t e r t o t h e a t t o r n e y s o f r e c o r d . 

F o l l o w i n g our f u r t h e r r e v i e w o f t h i s m a t t e r , and p a r t i c u l a r l y i n l i g h t o f 
t h e a f o r e m e n t i o n e d l e t t e r s p r o v i d i n g c l a r i f i c a t i o n o f c l a i m a n t ' s i n t e n t i o n s i n 
s u b m i t t i n g h i s J u l y 16, 1991 l e t t e r , we conclude t h a t c l a i m a n t d i d n o t i n t e n d 
h i s l e t t e r t o be a r e q u e s t t h a t we d i s a p p r o v e t h e d i s p o s i t i o n . C o n s e q u e n t l y , 
because t h e d i s p o s i t i o n i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e 
s c r i b e d by t h e D i r e c t o r and we do n o t f i n d any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g 
t h e agreement, t h e c l a i m d i s p o s i t i o n i s approved. See ORS 65 6 . 2 3 6 ( 1 ) . 

A c c o r d i n g l y , our J u l y 23, 1991 o r d e r i s w i t h d r a w n , and r e p l a c e d by t h e 
f o r e g o i n g o r d e r . 

I T I S SO ORDERED. 

August 6, 1991 C i t e as 43 Van N a t t a 1699 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GEORGE J . FISHER, Claimant 

WCB Case No. 90-18228 
ORDER OF DISMISSAL 

Westmoreland & Shebley, C l a i m a n t A t t o r n e y s 
C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t e d r e v i e w o f Referee McGeorge's o r d e r c o n c e r n i n g t h e r a t e 
p e r degree o f c l a i m a n t ' s scheduled permanent d i s a b i l i t y award. On J u l y 30, 
1991, we approved t h e p a r t i e s ' Claim D i s p o s i t i o n Agreement (CDA), i n w h i c h 
c l a i m a n t agreed t o f u l l y r e l e a s e h i s r i g h t s t o f u t u r e w o r k e r s ' compensation 
b e n e f i t s ( i n c l u d i n g permanent d i s a b i l i t y ) , e xcept m e d i c a l s e r v i c e s , f o r h i s 
compensable i n j u r y . WCB Case No. Cl-01350. 

Pu r s u a n t t o t h e CDA, t h e p a r t i e s agreed t h a t a l l p e n d i n g m a t t e r s s h o u l d be 
d i s m i s s e d w i t h p r e j u d i c e . I n l i g h t o f our a p p r o v a l o f t h e CDA, we d i s m i s s t h e 
r e q u e s t f o r Board r e v i e w w i t h p r e j u d i c e . 

I T IS SO ORDERED. 

August 6, 1991 C i t e as 43 Van N a t t a 1699 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROGER H. HANSON, Claimant 
WCB Case No. 90-13882 
ORDER OF DISMISSAL 

Welch, e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The i n s u r e r r e q u e s t e d r e v i e w o f t h a t p o r t i o n o f Referee P e t e r s o n ' s o r d e r 
t h a t i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back 
i n j u r y f r o m 31 p e r c e n t (99.2 degrees) unscheduled permanent d i s a b i l i t y , as 
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awarded by a D e t e r m i n a t i o n Order, t o 51 p e r c e n t (163.2 d e g r e e s ) . On J u l y 1 1 , 
1991, we approved t h e p a r t i e s ' Claim D i s p o s i t i o n Agreement (CDA), i n w h i c h 
c l a i m a n t agreed t o f u l l y r e l e a s e h i s r i g h t s t o f u t u r e w o r k e r s ' compensation ben
e f i t s ( i n c l u d i n g permanent d i s a b i l i t y b e n e f i t s ) , except m e d i c a l s e r v i c e s , f o r 
h i s compensable i n j u r y . WCB Case No. Cl-01219. Inasmuch as permanent d i s a b i l 
i t y i s t h e s o l e i s s u e p e n d i n g r e v i e w , we d i s m i s s t h e r e q u e s t f o r Board r e v i e w . 

I T I S SO ORDERED. 

August 6, 1991 C i t e as 43 Van N a t t a 1700 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RIGOBERTO M. MENDEZ, Claimant 

WCB Case No. 90-12344 
ORDER ON RECONSIDERATION 

Gi n s b u r g , e t a l . , C l aimant A t t o r n e y s 
Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

On June 26, 1991, we w i t h d r e w our June 18, 1991 Order on Review, w h i c h 
a f f i r m e d and adopte d t h e Referee's o r d e r t h a t d e c l i n e d t o award c l a i m a n t an 
a t t o r n e y f e e under ORS 656.386 f o r h i s c o u n s e l ' s s e r v i c e s i n o b t a i n i n g t h e 
r e s c i s s i o n o f an a g g r a v a t i o n d e n i a l p r i o r t o h e a r i n g . We t o o k t h i s a c t i o n t o 
r e c o n s i d e r o u r o r d e r i n l i g h t o f Senate B i l l 540, whic h amended ORS 656.386 t o 
a l l o w a c a r r i e r - p a i d f e e i f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensa
t i o n f o r a c l a i m a n t p r i o r t o h e a r i n g . The SAIF C o r p o r a t i o n was g r a n t e d a t e n 
day o p p o r t u n i t y t o respond t o c l a i m a n t ' s m o t i o n . Inasmuch as t h e t i m e t o r e 
spond has e x p i r e d w i t h o u t a response from SAIF, we have proceeded w i t h o u r 
r e c o n s i d e r a t i o n . 

On June 19, 1991, t h e Governor s i g n e d Senate B i l l 540 A-Engrossed, w h i c h 
amends ORS 656.386(1) t o p r o v i d e t h a t " [ i ] f an a t t o r n e y i s i n s t r u m e n t a l i n ob
t a i n i n g compensation f o r a c l a i m a n t and a h e a r i n g by t h e r e f e r e e i s n o t h e l d , a 
r e a s o n a b l e a t t o r n e y f e e s h a l l be a l l o w e d . " S e c t i o n 1. S e c t i o n 3 f u r t h e r s t a t e s 
t h a t t h e amendments " a p p l y t o a l l c l a i m s f o r which an o r d e r r e l a t i n g t o t h e 
i s s u e on w h i c h a t t o r n e y f e e s a r e sought has not become f i n a l on o r b e f o r e t h e 
e f f e c t i v e d a t e o f t h i s 1991 A c t , r e g a r d l e s s o f t h e d a t e o f i n j u r y . " T-he A c t 
t o o k e f f e c t on i t s passage. S e c t i o n 4. 

Here, s i n c e t h i s m a t t e r has not become f i n a l , t h e amendments t o ORS 
656.386(1) a r e a p p l i c a b l e . T h e r e f o r e , c o n s i d e r i n g c l a i m a n t ' s c o u n s e l ' s e f f o r t s 
i n s u b m i t t i n g h e a r i n g r e q u e s t s c o n c e r n i n g SAIF's a g g r a v a t i o n d e n i a l and i n l i g h t 
o f SAIF's c o u n s e l ' s acknowledgment p r i o r t o t h e h e a r i n g t h a t c l a i m a n t ' s c o u n s e l 
had " p r o v i d e d s i g n i f i c a n t l e g a l s e r v i c e s " f o r c l a i m a n t , we c o n c l u d e t h a t c l a i m 
a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t t h r o u g h 
t h e r e s c i s s i o n o f SAIF's a g g r a v a t i o n d e n i a l p r i o r t o t h e sch e d u l e d h e a r i n g . 
C o n s e q u e n t l y , we h o l d t h a t c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e 
under r e v i s e d ORS 656 . 3 8 6 ( 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we c o n c l u d e 
t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s s i o n o f SAIF's d e n i a l i s $700, 
t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s coun
s e l ' s s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we r e v e r s e t h e Referee's December 26, 1990 
o r d e r . C l a i m a n t ' s a t t o r n e y i s awarded $700, t o be p a i d by SAIF. 

I T I S SO ORDERED 
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I n t h e M a t t e r o f t h e Compensation o f 
DAISY J . GUYER, Claimant 
WCB Case No. 89-20927 

ORDER ON RECONSIDERATION 
Emmons, e t a l . , Claimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

V i c k & G u t z l e r , A t t o r n e y s 

C l a i m a n t ' s f o r m e r a t t o r n e y has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r June 24, 
1991 Order on Review. On J u l y 2 1 , 1991, we abated our o r d e r t o a l l o w c l a i m a n t , 
t h r o u g h h i s c u r r e n t a t t o r n e y , as w e l l as t h e s e l f - i n s u r e d employer, an o p p o r t u 
n i t y t o respond. That t i m e h a v i n g now e x p i r e d and h a v i n g r e c e i v e d t h e em
p l o y e r ' s response, we proceed w i t h our r e c o n s i d e r a t i o n . 

S p e c i f i c a l l y , c l a i m a n t ' s former a t t o r n e y has r e q u e s t e d r e c o n s i d e r a t i o n o f 
t h o s e p o r t i o n s o f our o r d e r i n v o l v e d w i t h t h e assessment o f a t t o r n e y f e e s . The 
m o t i o n i s d i r e c t e d n o t t o t h e amount o f t h e fees awarded, b u t t o t h e i d e n t i t y o f 
t h e a t t o r n e y e n t i t l e d t o them. N o t i n g t h a t h i s f i r m r e n d e r e d a l l s e r v i c e s a t 
h e a r i n g and f i l e d c l a i m a n t ' s respondent's b r i e f on r e v i e w , c l a i m a n t ' s f o r m e r 
a t t o r n e y asks t h a t t h e fe e s be awarded t o h i s f i r m . We agree. 

The r e c o r d r e v e a l s t h a t c l a i m a n t was r e p r e s e n t e d by t h e f i r m o f c l a i m a n t ' s 
f o r m e r a t t o r n e y f r o m t h e f i l i n g s o f t h e h e a r i n g r e q u e s t u n t i l s e v e r a l months 
a f t e r t h e f i l i n g o f c l a i m a n t ' s b r i e f as respondent on r e v i e w and t h a t t h e f i r m 
r e n d e r e d a l l t h e s e r v i c e s f o r which t h e assessed f e e s were awarded. The i n s u r e r 
does n o t d i s p u t e t h a t f a c t . There i s no evidence t h a t c l a i m a n t ' s c u r r e n t a t t o r 
ney r e n d e r e d any s e r v i c e s i n t h i s case, w i t h t h e e x c e p t i o n o f t h e f i l i n g o f an 
October 1990 N o t i c e o f S u b s t i t u t i o n o f Counsel. Under t h e c i r c u m s t a n c e s , we 
co n c l u d e t h a t c l a i m a n t ' s former a t t o r n e y i s e n t i t l e d t o f e e s awarded a t h e a r i n g 
and on r e v i e w f o r s e r v i c e s r e n d e r e d up t o October 1990. 

A c c o r d i n g l y , we m o d i f y our June 24, 1991 o r d e r as f o l l o w s . The sev e n t h , 
e i g h t and n i n t h sentences i n t h e "Order" s e c t i o n on Page 7 i s amended t o p r o v i d e 
t h a t : The Referee's assessed a t t o r n e y f e e f o r c l a i m a n t ' s f o r m e r a t t o r n e y ' s e f 
f o r t s i n o v e r t u r n i n g t h e i n s u r e r ' s d e n i a l s i s m o d i f i e d . I n l i e u o f t h e combined 
assessed f e e o f $2,500, c l a i m a n t ' s former a t t o r n e y i s awarded a r e a s o n a b l e 
a t t o r n e y f e e o f $1,000, pa y a b l e by t h e employer, f o r p a r t i a l l y p r e v a i l i n g on r e 
v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e . For s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e p s y c h o l o g i c a l s e r v i c e s d e n i a l , c l a i m a n t ' s f o r m e r a t t o r n e y i s awarded $500, 
p a y a b l e by t h e employer. 

Our June 24, 1991 Order on Review i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our June 24, 1991 o r d e r . The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h i s d a t e . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CHARLES D. SPANO, Claimant 

WCB Case Nos. 89-12192, 89-08254, 89-12190 & 89-12191 
ORDER ON REVIEW 

Gas t i n e a u & Smith, C l a i m a n t A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

D a v i d Schieber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N e i d i g . 

The SAIF C o r p o r a t i o n , on b e h a l f o f Northwest M o b i l e Home S e r v i c e 
( N o r t h w e s t ) , r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Brown's o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l s o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
back i n j u r y c l a i m ; (2) u p h e l d i t s d e n i a l , on b e h a l f o f American M o b i l e Homes 
( A m e r i c a n ) , o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r t h e same c l a i m ; and 
(3) awarded a $4,000 assessed a t t o r n e y f e e . Claimant c r o s s - r e q u e s t s r e v i e w , 
c o n t e n d i n g t h a t t h e R eferee e r r e d i n u p h o l d i n g SAIF's d e n i a l on b e h a l f o f 
American. On r e v i e w , t h e i s s u e s are e v i d e n c e , c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , 
and a t t o r n e y f e e s . We a f f i r m i n p a r t , r e v e r s e i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS," w i t h t h e e x c e p t i o n o f s e c t i o n s (7) and 
(8) on pages 2 and 3. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t s u s t a i n e d an i n j u r y d u r i n g t h e course and scope o f h i s employ
ment w h i c h r e q u i r e d m e d i c a l c a r e and t r e a t m e n t . 

American r e c e i v e d t i m e l y n o t i c e o f c l a i m a n t ' s a c c i d e n t . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t ' s r e q u e s t f o r h e a r i n g was f i l e d b e f o r e May 1, 1990 and t h e 
h e a r i n g was convened b e f o r e J u l y 1, 1990. A c c o r d i n g l y , t h e law i n e f f e c t 
b e f o r e J u l y 1, 1990 a p p l i e s . Or Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2, 5 4 ( 2 ) . 

Evidence 

N o r t h w e s t o b j e c t s t o t h e Referee's e v i d e n t i a r y r u l i n g a t h e a r i n g i n 
w h i c h he d e c l i n e d t o admit E x h i b i t 12 as e i t h e r impeachment o r s u b s t a n t i v e 
e v i d e n c e under OEC 8 0 4 ( 3 ) ( f ) . E x h i b i t 12 i s a s i g n e d s t a t e m e n t d a t e d J a n u a r y 
8, 1988 by c l a i m a n t ' s onetime g i r l f r i e n d , w i t n e s s e d by t h e n o n c o m p l y i n g 
employer's r e p r e s e n t a t i v e and a n o t h e r employee, a l l e g i n g t h a t c l a i m a n t f a k e d 
h i s i n j u r y . The g i r l f r i e n d , who was u n a v a i l a b l e a t h e a r i n g , had f i l e d a c r i m 
i n a l c harge a g a i n s t c l a i m a n t on December 3 1 , 1987, a f t e r c l a i m a n t had pawned 
t h e g i r l f r i e n d ' s t e l e v i s i o n s e t i n o r d e r t o buy a n o t h e r g i r l a C h r i s t m a s 
p r e s e n t . (Ex. 1 4 ) . 

A t h e a r i n g , American sought t o impeach c l a i m a n t w i t h E x h i b i t 12, and, 
a f t e r t h e R e f e r e e r e f u s e d t o admit i t f o r purposes o f impeachment, o f f e r e d i t 
as s u b s t a n t i v e p r o o f . The Referee d e c l i n e d t o admit t h e s t a t e m e n t as i n h e r 
e n t l y u n t r u s t w o r t h y . ( T r . 197-200). We a f f i r m . 

R e f e r e e s a r e n o t bound by common law o r s t a t u t o r y r u l e s o f e v i d e n c e o r 
by t e c h n i c a l o r f o r m a l r u l e s o f p r o c e d u r e and may conduct t h e h e a r i n g i n any 
manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . Former ORS 6 5 6 . 2 8 3 ( 7 ) ; 
A r m s t r o n g v. SAIF, 67 Or App 498 ( 1 9 8 4 ) . N e v e r t h e l e s s , r e f e r e e s have 
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d i s c r e t i o n t o e x c l u d e e v i d e n c e which would be i n a d m i s s i b l e under t h e r u l e s o f 
e v i d e n c e when i t i s i n t h e i n t e r e s t o f s u b s t a n t i a l j u s t i c e t o do so. Former 
ORS 6 5 6 . 2 8 3 ( 7 ) . I t i s n o t e r r o r t o e x c l u d e hearsay documents when t h e a u t h o r 
i s n o t a v a i l a b l e f o r c r o s s - e x a m i n a t i o n i n t h e absence o f s t r o n g i n d i c i a o f 
r e l i a b i l i t y . Compare L v l e A. McManus. 43 Van N a t t a 863 (1991) w i t h H e r b e r t 
D. Rustrum, 37 Van N a t t a 1291 (1985). The g i r l f r i e n d ' s s t a t e m e n t a t i s s u e 
h e r e c a r r i e s no s t r o n g i n d i c i a o f r e l i a b i l i t y . On t h e c o n t r a r y , t h e r e c o r d 
e s t a b l i s h e s t h a t , a t t h e t i m e i t was made, c l a i m a n t and t h e g i r l f r i e n d were 
no t on good t e r m s . Under t h e s e c i r c u m s t a n c e s , we agree w i t h t h e Refe r e e ' s 
v i e w t h a t a d m i s s i o n o f her uncross-examined w r i t t e n s t a t e m e n t w o u l d n o t s e r v e 
t h e i n t e r e s t s o f s u b s t a n t i a l j u s t i c e . Moreover, a f t e r r e v i e w i n g t h e r e c o r d , 
we f i n d t h a t t h e s t a t e m e n t i s c u m u l a t i v e impeachment e v i d e n c e . C o n s e q u e n t l y , 
we a r e persuaded t h a t t h e Referee d i d n o t abuse h i s d i s c r e t i o n i n d e c l i n i n g t o 
a d m i t t h e s t a t e m e n t . 

C o m p e n s a b i l i t y 

We a f f i r m and adopt t h e Referee's o p i n i o n on t h i s i s s u e . 

R e s p o n s i b i l i t y 

The Referee c o n c l u d e d t h a t c l a i m a n t ' s c l a i m a g a i n s t American was b a r r e d 
by u n t i m e l y n o t i c e under ORS 6 5 6 . 2 6 5 ( 4 ) ( c ) because c l a i m a n t d i d n o t p r o v i d e 
n o t i c e t o American w i t h i n one year. Claimant contends t h a t N o r t h w e s t ' s k n o w l 
edge o f t h e c l a i m s h o u l d be imputed t o American, t h e s t a t u t o r y employer under 
f o r m e r ORS 65 6 . 0 2 9 ( 1 ) . We agree, and r e v e r s e t h e Referee on t h i s i s s u e . 

A p e r s o n who awards a c o n t r a c t i n v o l v i n g t h e performance o f l a b o r t h a t 
i s a normal and customary p a r t o f t h e person's t r a d e o r b u s i n e s s i s r e s p o n s i 
b l e f o r p r o v i d i n g w o r k e r s ' compensation i n s u r a n c e coverage f o r a l l nonexempt 
i n d i v i d u a l s who p e r f o r m l a b o r under t h e c o n t r a c t , u n l e s s t h e p e r s o n t o whom 
t h e c o n t r a c t i s awarded p r o v i d e s such coverage b e f o r e l a b o r under t h e c o n t r a c t 
commences. Former ORS 656.029(1). I n t h i s case, American, who s o l d m o b i l e 
homes, awarded a c o n t r a c t t o Northwest t o s e t up and i n s t a l l t h o s e m o b i l e 
homes. N o r t h w e s t h i r e d c l a i m a n t t o p e r f o r m t h i s l a b o r . N o r t h w e s t d i d n o t 
p r o v i d e w o r k e r s ' compensation coverage b e f o r e commencement o f l a b o r began. 
(See Ex. 8 ) . Consequently, American i s t h e s t a t u t o r y employer under f o r m e r 
ORS 6 5 6 . 0 2 9 ( 1 ) . See John C. Elmore. 42 Van N a t t a 2801 ( 1 9 9 0 ) ; B a r r y Dunn, 
42 Van N a t t a 1964 ( 1 9 9 0 ) . 

Former ORS 656.265 r e q u i r e s t h e employee t o r e p o r t h i s a c c i d e n t t o t h e 
employer. P r o v i d i n g n o t i c e o f an i n j u r y t o t h e employer who d i r e c t s t h e 
w o r k e r and pays h i s wages s a t i s f i e s t h e n o t i c e r e q u i r e m e n t . The w o r k e r need 
n o t r e p o r t h i s a c c i d e n t t o an o t h e r employer who, by law, i s h i s employer f o r 
w o r k e r s ' compensation purposes. See 3 Larson, Workmen's Compensation Law, 
78.10 a t 15-101 (esp. f n . 4 8 ) ; see a l s o K a t h l e e n Pearce, 42 Van N a t t a 1360 
(1990) (knowledge by one o f two j o i n t employers i s imputed t o t h e o t h e r ) . We 
f u r t h e r n o t e t h a t , by analogy, payment by t h e a c t u a l employer waives t h e 
n o t i c e r e q u i r e m e n t f o r t h e s t a t u t o r y employer as w e l l . See 3 L a r s o n , 
78.43(d) a t 15-272. 

C l a i m a n t ' s c l a i m was t i m e l y r e p o r t e d t o Northwest on December 18, 1987, 
t h e day o f t h e i n j u r y . T h i s o r a l r e p o r t was f o l l o w e d by a t i m e l y w r i t t e n r e 
p o r t f r o m t h e d o c t o r on December 30, 1987. We a c c o r d i n g l y f i n d t h a t American 
r e c e i v e d t i m e l y n o t i c e o f c l a i m a n t ' s c l a i m and i s t h e r e f o r e r e s p o n s i b l e f o r 
payment o f w o r k e r s ' compensation b e n e f i t s under f o r m e r ORS 6 5 6 . 0 2 9 ( 1 ) . 

A t t o r n e y Fees 

The Referee awarded c l a i m a n t ' s c o u n s e l an assessed a t t o r n e y f e e o f 
$4,000 f o r h i s s e r v i c e s a t t h e h e a r i n g s l e v e l , t o be p a i d by N o r t h w e s t . 
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N o r t h w e s t contends t h a t t h i s award was e x c e s s i v e . American s u p p o r t s t h i s con
t e n t i o n i n i t s b r i e f on r e v i e w . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y 
i n g them t o t h i s case, we conclude t h a t $4,000 a d e q u a t e l y and r e a s o n a b l y com
pensat e s c l a i m a n t ' s c o u n s e l f o r h i s s e r v i c e s b o t h a t h e a r i n g and on Board r e 
v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case, as r e p r e s e n t e d by t h e t i m e spent i n h e a r i n g , c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f , t h e s i g n i f i c a n t c o m p l e x i t y o f t h e i s s u e s , and t h e r i s k i n 
t h i s case t h a t c o u n s e l ' s e f f o r t s may go uncompensated. Because c o m p e n s a b i l i t y 
was r a i s e d by b o t h N o r t h w e s t and American a t h e a r i n g and on r e v i e w , and be
cause r e s p o n s i b i l i t y l i e s u l t i m a t e l y w i t h American, t h e assessed f e e i s t o be 
p a i d by American. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 22, 1989 i s a f f i r m e d i n p a r t , r e 
v e r s e d i n p a r t and m o d i f i e d i n p a r t . The d e n i a l s by t h e SAIF C o r p o r a t i o n , on 
b e h a l f o f N o r t h w e s t M o b i l e Home S e r v i c e , a r e r e i n s t a t e d and u p h e l d . The 
d e n i a l by SAIF C o r p o r a t i o n , on b e h a l f o f American M o b i l e Homes, i s s e t a s i d e 
SAIF i s d i r e c t e d t o pr o c e s s t h e c l a i m i n accordance w i t h law. The $4,000 
assessed f e e awarded by t h e Referee t o be p a i d by SAIF C o r p o r a t i o n on b e h a l f 
o f N o r t h w e s t M o b i l e Home S e r v i c e i s m o d i f i e d . For s e r v i c e s a t h e a r i n g and on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $4,000, t o be p a i d 
by t h e SAIF C o r p o r a t i o n on b e h a l f o f American M o b i l e Homes. The r e m a i n d e r o f 
t h e o r d e r i s a f f i r m e d . 

August 8, 1991 C i t e as 43 Van N a t t a 1704 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAIME BARACIO-ROMERO, Claimant 

WCB Case No. 90-20174 
ORDER DENYING MOTION TO DISMISS 

G a t t i , e t a l . , C l aimant A t t o r n e y s 
Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e SAIF C o r p o r a 
t i o n ' s r e q u e s t f o r r e v i e w and remanding t h i s m a t t e r t o t h e R e f e r e e f o r c o n s i d e r 
a t i o n o f c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n . The m o t i o n i s d e n i e d . 

FINDINGS OF FACT 

On J u l y 1, 1991, t h e Referee i s s u e d an Order on R e c o n s i d e r a t i o n , a d h e r i n g 
t o h i s J a n u a r y 28, 1991 O p i n i o n and Order and May 14, 1991 Order on R e c o n s i d e r a 
t i o n . The SAIF C o r p o r a t i o n r e q u e s t e d Board r e v i e w o f t h e R e f e r e e ' s o r d e r s on 
J u l y 17, 1991, when i t m a i l e d by c e r t i f i e d m a i l i t s r e q u e s t f o r r e v i e w t o t h e 
Board. OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . P r i o r t o t h e f i l i n g o f SAIF's r e q u e s t , t h e Ref
er e e n e i t h e r i s s u e d a n o t h e r r e c o n s i d e r a t i o n o r d e r nor an abatement o r d e r . 

CONCLUSIONS OF LAW 

A Re f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Upon t h e f i l i n g o f a r e 
q u e s t f o r Board r e v i e w o f a Referee's o r d e r , j u r i s d i c t i o n o v e r t h e case v e s t s 
w i t h t h e Board. Ramev S. Johnson, 40 Van N a t t a 370, 371 ( 1 9 8 8 ) . 
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Here, c l a i m a n t a s s e r t s t h a t he sought r e c o n s i d e r a t i o n o f t h e Referee's 
J u l y 1, 1991 Order on R e c o n s i d e r a t i o n p r i o r t o SAIF's r e q u e s t f o r Board r e v i e w . 
The r e c o r d does n o t c o n t a i n a copy o f such a r e c o n s i d e r a t i o n m o t i o n . However, 
even i f such a m o t i o n had been f i l e d , t h e f a c t remains t h a t t h e R e f e r e e n e i t h e r 
r e c o n s i d e r e d nor abated h i s J u l y 1, 1991 o r d e r p r i o r t o t h e f i l i n g o f SAIF's 
r e q u e s t f o r Board r e v i e w . 

Inasmuch as SAIF's r e q u e s t f o r r e v i e w was m a i l e d t o t h e Board by means o f 
c e r t i f i e d m a i l , j u r i s d i c t i o n over t h i s case v e s t e d w i t h t h e Board on t h e d a t e 
t h e r e q u e s t was m a i l e d ( J u l y 17, 1991). See ORS 656.295; OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) ; 
Ramev S. Johnson, s u p r a . Thus, because SAIF has r e q u e s t e d Board r e v i e w , t h e 
Re f e r e e l a c k s a u t h o r i t y t o f u r t h e r c o n s i d e r t h i s m a t t e r . 

R e l y i n g on James D. Whitney, 37 Van N a t t a 1463 ( 1 9 8 5 ) , c l a i m a n t asks t h a t 
SAIF's r e q u e s t be d i s m i s s e d and t h i s m a t t e r remanded t o p e r m i t t h e R e f e r e e t o 
resp o n d t o c l a i m a n t ' s m o t i o n . We deny c l a i m a n t ' s m o t i o n . 

Whitney s t a n d s f o r t h e p r o p o s i t i o n t h a t where s i m u l t a n e o u s a c t s a f f e c t t h e 
v e s t i n g o f j u r i s d i c t i o n i n t h i s forum, i n t h e i n t e r e s t o f a d m i n i s t r a t i v e economy 
and s u b s t a n t i a l j u s t i c e , we w i l l g i v e e f f e c t t o t h e a c t t h a t r e s u l t s i n t h e r e s 
o l u t i o n o f t h e c o n t r o v e r s y a t t h e l o w e s t p o s s i b l e l e v e l . Here, t h e Referee t o o k 
no a c t i o n , s i m u l t a n e o u s o r o t h e r w i s e , f o l l o w i n g h i s J u l y 1, 1991 r e c o n s i d e r a t i o n 
o r d e r . C o n s e q u e n t l y , t h e Whitney p o l i c y has no a p p l i c a t i o n . 

A l t e r n a t i v e l y , c l a i m a n t has f i l e d a c r o s s - r e q u e s t f o r Board r e v i e w o f t h e 
R e f e r e e ' s J u l y 1, 1991 o r d e r . By t h i s o r d e r , we acknowledge t h a t c r o s s - r e q u e s t 
f o r r e v i e w . The t r a n s c r i p t has been o r d e r e d . Upon i t s r e c e i p t , c o p i e s w i l l be 
p r o v i d e d t o t h e p a r t i e s ' a t t o r n e y s and a b r i e f i n g schedule implemented. 

August 8, 1991 C i t e as 43 Van N a t t a 1705 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND E. CLONKEY, Claimant 

WCB Case No. Cl-01579 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Royce, Swanson & Thomas, Claimant A t t o r n e y s 

A l a n Ludwick ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and Westerband. 

On August 1, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u 
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 438-15-052 p r o v i d e s t h a t , when a c l a i m d i s p o s i t i o n agreement i s 
approve d , t h e Board may approve an a t t o r n e y f e e i n an amount up t o 25 p e r c e n t o f 
t h e f i r s t $12,500 o f t h e agreement proceeds p l u s 10 p e r c e n t o f t h e r e m a i n i n g 
p r o c e e d s . Under e x t r a o r d i n a r y c i r c u m s t a n c e s , an a t t o r n e y f e e e x c e e d i n g t h o s e 
s t r i c t u r e s may be approved. I d . 

Here, t h e agreement p r o v i d e s f o r c o n s i d e r a t i o n o f $8,000,^out o f wh i c h t h e 
SAIF C o r p o r a t i o n s h a l l r e c o v e r an overpayment o f $1,693.37. Thus, a f t e r SAIF 
r e c o v e r s i t s overpayment, c l a i m a n t s h a l l a c t u a l l y r e c e i v e agreement proceeds 
t o t a l l i n g $6,306.63. Out o f t h a t amount, c l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e an 
a t t o r n e y f e e o f $2,000. Based on our c a l c u l a t i o n s , t h e proposed a t t o r n e y f e e 
exceeds t h e s t r i c t u r e s o f OAR 438-15-052 by $423.34. The agreement does n o t 
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i n d i c a t e any e x t r a o r d i n a r y c i r c u m s t a n c e s which would j u s t i f y t h e e x c e s s i v e f e e . 
Because t h e propose d d i s p o s i t i o n exceeds t h e bounds o f our r u l e s , we f i n d i t 
i s u n r e a s o n a b l e as a m a t t e r o f law. See OAR 438-09-020(2); Dean P. H o l d a h l , 
43 Van N a t t a 1316 ( 1 9 9 1 ) . A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement and 
r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by sub m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

IT IS SO ORDERED. 

August 8, 1991 C i t e as 43 Van N a t t a 1706 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL O. LAND, Claimant 
WCB Case No. 90-06798 
ORDER OF DISMISSAL 

Welch, e t a l . , C l aimant A t t o r n e y s 
D a v i d J. L i l l i g ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g a r e q u e s t f o r r e v i e w 
f i l e d by MPI E n t e r t a i n m e n t , an a l l e g e d noncomplying employer, on t h e gr o u n d t h a t 
t h e o t h e r p a r t i e s d i d n o t t i m e l y r e c e i v e n o t i c e o f t h e r e q u e s t . The m o t i o n i s 
g r a n t e d . 

FINDINGS OF FACT 

The R e f e r e e ' s o r d e r i s s u e d March 6, 1991. On A p r i l 1, 1990, t h e Board r e 
c e i v e d MPI's l e t t e r o b j e c t i n g t o t h e Referee's March 6, 1991 o r d e r . The l e t t e r 
d i d n o t i n d i c a t e t h a t c o p i e s had been m a i l e d t o t h e o t h e r p a r t i e s t o t h e p r o 
c e e d i n g . 

On A p r i l 9, 1991, t h e Board m a i l e d a computer-generated l e t t e r acknowledg
i n g t h e r e q u e s t f o r r e v i e w . Copies o f t h e acknowledgment were m a i l e d t o c l a i m 
a n t , MPI E n t e r t a i n m e n t , SAIF and SAIF's l e g a l c o u n s e l . R e c e i p t o f t h i s a c k n o w l 
edgment r e p r e s e n t s t h e r e m a i n i n g p a r t i e s ' f i r s t n o t i c e o f MPI's r e q u e s t f o r 
Board r e v i e w . 

CONCLUSION OF LAW 

A Re f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance w i t h ORS 656.295 
r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d o r a c t u a l 
n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . Argonaut I n s u r a n c e Co. v. K i n g , 
63 Or App 847, 852 ( 1 9 8 3 ) . 

Here, t h e (30th day a f t e r t h e Referee's March 6, 1991 o r d e r was A p r i l 5, 
1991. S i n c e MPI's r e q u e s t was r e c e i v e d by t h e Board on A p r i l 1 , 1991, i t i s 
t i m e l y . 

However, t h e r e c o r d f a i l s t o e s t a b l i s h t h a t a l l p a r t i e s t o t h e p r o c e e d i n g 
b e f o r e t h e Ref e r e e were e i t h e r p r o v i d e d w i t h a copy, o r r e c e i v e d a c t u a l 
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knowledge, o f MPI's r e q u e s t f o r r e v i e w w i t h i n t h e s t a t u t o r y 30-day p e r i o d . 
I n s t e a d , based on c l a i m a n t ' s counsel's u n r e b u t t e d s t a t e m e n t and t h e r e c o r d as a 
whol e , c l a i m a n t ' s f i r s t n o t i c e o f MPI's r e q u e s t o c c u r r e d upon r e c e i p t o f t h e 
Board's A p r i l 9, 1991 acknowledgment l e t t e r . Under such c i r c u m s t a n c e s , we 
co n c l u d e t h a t n o t i c e o f MPI's r e q u e s t was n o t r e c e i v e d by a p a r t y t o t h i s 
p r o c e e d i n g w i t h i n 30 days o f t h e Referee's March 6, 1991 o r d e r . 

S i n c e c l a i m a n t d i d n o t r e c e i v e n o t i c e o f MPI's r e q u e s t f o r Board r e v i e w 
w i t h i n 30 days o f t h e Referee's March 6, 1991 o r d e r , we l a c k j u r i s d i c t i o n t o 
r e v i e w t h e Referee's o r d e r . See ORS 656.289(3); 6 5 6 . 2 9 5 ( 2 ) ; A r g onaut I n s u r a n c e 
Co. v. K i n g , supra. 

We a r e m i n d f u l t h a t MPI has a p p a r e n t l y r e q u e s t e d r e v i e w w i t h o u t b e n e f i t o f 
l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t an u n r e p r e s e n t e d p a r t y i s n o t ex
p e c t e d t o be f a m i l i a r w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e 
Workers' Compensation Law. However, i n s t r u c t i o n s f o r r e q u e s t i n g r e v i e w were 
c l e a r l y s t a t e d i n t h e Referee's o r d e r . Moreover, we a r e n o t f r e e t o r e l a x a 
j u r i s d i c t i o n a l r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut I n s u r a n c e Co. v. 
K i n g , s u p r a . See A l f r e d F. P u g l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; J u l i o P. Lopez, 38 
Van N a t t a 862 ( 1 9 8 6 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

August 8, 1991 C i t e as 43 Van N a t t a 1707 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GLEN A. MARSHALL, Claimant 
Own Mo t i o n No. 91-0372M 

OWN MOTION ORDER 
B e t t i s & R i c k e r , Claimant A t t o r n e y s 

SAIF L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f h i s December 4, 1984, i n d u s t r i a l i n j u r y . C l a i m a n t ' s aggra
v a t i o n r i g h t s have e x p i r e d . Claimant seeks t h e payment o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . SAIF a c c e p t s r e s p o n s i b i l i t y f o r c l a i m a n t ' s r i g h t knee c o n d i t i o n , b u t 
opposes t h e payment o f temporary d i s a b i l i t y b e n e f i t s , c o n t e n d i n g t h a t c l a i m a n t 
i s n o t i n t h e work f o r c e . 

We may, on our own m o t i o n , a u t h o r i z e t h e payment o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s when t h e r e i s a wors e n i n g o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r 
i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
ORS 656. 2 7 8 ( 1 ) ( a ) . However, i n o r d e r t o q u a l i f y f o r t h e payment o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s , c l a i m a n t must be i n t h e work f o r c e . See Dawkins v. P a c i f i c 
M otor T r u c k i n g , 308 Or 254, 258 (19 8 9 ) ; C u t r i g h t v. Weyerhaeuser Company, 229 
Or 290 ( 1 9 8 5 ) ; Fred L o t f i , 43 Van N a t t a 430 (19 9 1 ) . 

C l a i m a n t has been i n c a r c e r a t e d i n a c o r r e c t i o n a l i n s t i t u t i o n and has n o t 
been w o r k i n g . He a d v i s e s t h a t he r e t u r n e d t o work a t t h e i n s t i t u t i o n ' s voca
t i o n a l r e h a b i l i t a t i o n c e n t e r f o l l o w i n g p r e v i o u s s u r g e r y on t h e r i g h t knee, b u t 
t h a t he had t o d i s c o n t i n u e w o r k i n g due t o h i s w o r s e n i n g c o n d i t i o n . He contends 
t h a t he was w i l l i n g t o work b u t t h e compensable i n j u r y made i t i m p o s s i b l e f o r 
him t o o b t a i n and p e r f o r m work f o r which he i s q u a l i f i e d . 

C l a i m a n t r e l i e s on Dr. Weeks's A p r i l 5, 1991, l e t t e r . Weeks o p i n e s t h a t , 
on t h e b a s i s o f an o p e r a t i v e r e p o r t d a t e d June 2, 1989, c l a i m a n t has v a r i o u s 
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p h y s i c a l r e s t r i c t i o n s on h i s a b i l i t y t o p e r f o r m heavy work. However, t h e r e i s 
no e v i d e n c e t h a t c l a i m a n t has n o t been a b l e t o o b t a i n o r p e r f o r m work w i t h i n 
t h o s e l i m i t a t i o n s o r t h a t such m o d i f i e d work i s n o t a v a i l a b l e a t t h e i n s t i t u 
t i o n . Absent such e v i d e n c e , we do n o t f i n d t h a t t h e compensable i n j u r y made i t 
i m p o s s i b l e f o r c l a i m a n t t o o b t a i n o r p e r f o r m any work f o r w h i c h he i s q u a l i f i e d . 
There i s a l s o no e v i d e n c e t h a t c l a i m a n t has been making r e a s o n a b l e e f f o r t s t o 
f i n d work. A c c o r d i n g l y , we conclude t h a t c l a i m a n t does n o t q u a l i f y f o r t h e pay
ment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

E n t i t l e m e n t t o m e d i c a l expenses p u r s u a n t t o ORS 656.245 i s n o t a f f e c t e d by 
t h i s o r d e r . 

I T I S SO ORDERED. 

August 8, 1991 C i t e as 43 Van N a t t a 1708 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GREGORY C. PAPASADERO, Claimant 

WCB Case No. 90-09318 
ORDER DENYING RECONSIDERATION 
Welch, e t a l . , Claimant A t t o r n e y s 

Tim E g e r t o n ( S a i f ) , Defense A t t o r n e y 

On May 2 1 , 1991, we i s s u e d our Order on Review a f f i r m i n g and a d o p t i n g a 
Ref e r e e ' s o r d e r t h a t d e c l i n e d t o award an a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s i n o b t a i n i n g r e s c i s s i o n o f an i n j u r y c l a i m d e n i a l p r i o r t o h e a r i n g . 
C l a i m a n t has p e t i t i o n e d t h e Court o f Appeals f o r r e v i e w o f our o r d e r . R e l y i n g 
on t h e r e c e n t l e g i s l a t i v e amendment t o ORS 656.386(1) (Senate B i l l 540) and 
Jones v. Oregon S t a t e C o r r e c t i o n a l I n s t i t u t i o n , 107 Or App 78 ( 1 9 9 1 ) , r e v ' d on 
re c o n 108 Or App 230 ( 1 9 9 1 ) , c l a i m a n t seeks w i t h d r a w a l o f o u r o r d e r f o r 
r e c o n s i d e r a t i o n . 

An a p p e a l e d o r d e r may be wi t h d r a w n f o r purposes o f r e c o n s i d e r a t i o n . ORS 
18 3 . 4 8 2 ( 6 ) ; ORAP 4.35; Glen D. Roles, 43 Van N a t t a 278 ( 1 9 9 1 ) . However, t h i s 
a u t h o r i t y i s r a r e l y e x e r c i s e d . Ronald D. Cha f f e e , 39 Van N a t t a 1135 ( 1 9 8 7 ) . 

We d e c l i n e t o e x e r c i s e t h e a f o r e m e n t i o n e d a u t h o r i t y t o r e c o n s i d e r o u r 
appealed o r d e r . I n r e a c h i n g t h i s c o n c l u s i o n , we a r e p a r t i c u l a r l y m i n d f u l t h a t , 
i n l i g h t o f t h e r e c e n t s t a t u t o r y r e v i s i o n , t h e r e i s a p p a r e n t l y no l e g a l i m p e d i 
ment t o t h e r e s o l u t i o n o f t h e d i s p u t e s h o r t o f f u r t h e r l i t i g a t i o n . 

A c c o r d i n g l y , t h e m o t i o n f o r r e c o n s i d e r a t i o n i s d e n i e d . The i s s u a n c e o f t h i s 
o r d e r n e i t h e r " s t a y s " o u r p r i o r o r d e r nor extends t h e t i m e f o r s e e k i n g r e v i e w . 
I n t e r n a t i o n a l Paper Company v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or 
App 656 ( 1 9 8 5 ) . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ROBERT BROWN, C l a i m a n t 

WCB Case Nos. 90-12237 & 9 0 - 0 7 2 1 1 
ORDER ON REVIEW 

C h a r l e s R o b i n o w i t z , C l a i m a n t A t t o r n e y 
R o d e r i c k D. P e t e r s ( S a i f ) , D e f e n s e A t t o r n e y -

R e v i e w e d b y B o a r d Members N e i d i g a n d C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e Tenenbaum's o r d e r 
w h i c h : ( 1 ) d e c l i n e d t o a w a r d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n b e t w e e n A p r i l 
a n d November 1 9 8 8 ; ( 2 ) d e c l i n e d t o i n c r e a s e t h e r a t e o f p e r m a n e n t t o t a l d i s 
a b i l i t y c o m p e n s a t i o n b e y o n d t h e $1,455.42 p e r m o n t h p a i d b y t h e S A I F C o r p o r a 
t i o n ; a n d ( 3 ) d e c l i n e d t o a w a r d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f o r t h e 
p e r i o d M a r c h 8, 1989 t o F e b r u a r y 7, 1990. On r e v i e w , t h e i s s u e s a r e e n t i t l e 
m e n t t o t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n a n d r a t e o f t e m p o r a r y d i s a b i l i t y . 

We a f f i r m a n d a d o p t t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g comment. 

W h e r e a s , a f t e r A p r i l 1 , 1974, c o s t o f l i v i n g a d j u s t m e n t s f o r t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s a r e made p u r s u a n t t o ORS 6 5 6 . 2 1 0 ( 1 ) , c o s t o f l i v i n g 
a d j u s t m e n t s f o r e a r l i e r i n j u r i e s a n d f o r p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s 
a r e made t h r o u g h t h e R e t r o a c t i v e R e s e r v e . See f o r m e r ORS 6 5 6 . 5 0 6 ( 3 ) ; OAR 4 3 6 -
7 5 - 0 3 0 , 0 5 0 . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 10, 1990 i s a f f i r m e d . 

A u g u s t 9, 1 9 9 1 C i t e as 43 Van N a t t a 1709 ( 1 9 9 1 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
BRENDA M. HINKLE, C l a i m a n t 

WCB Case No. 89-14395 
ORDER ON REVIEW 

P o p i c k & M e r k e l , C l a i m a n t A t t o r n e y s 
C a r o l T a a f f e ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members C r i d e r a nd N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M i l l s ' o r d e r t h a t u p h e l d t h e S A I F C o r 
p o r a t i o n ' s d e n i a l s o f h e r a g g r a v a t i o n a n d m e d i c a l s e r v i c e s c l a i m s f o r a c u r r e n t 
l o w b a c k c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e r e s j u d i c a t a , a g g r a v a t i o n a n d 
m e d i c a l s e r v i c e s , i f t h e c l a i m s a r e n o t b a r r e d . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t , " b u t n o t h i s " F i n d i n g s o f U l t i 
m a t e F a c t . " 

CONCLUSIONS OF LAW AND OPINION 
Res J u d i c a t a 

T he R e f e r e e f o u n d c l a i m a n t ' s c u r r e n t c l a i m s t o be b a r r e d , b y o p e r a t i o n o f 
r e s j u d i c a t a , s p e c i f i c a l l y c l a i m p r e c l u s i o n . I n s o d o i n g , t h e R e f e r e e r e l i e d o n 
L i b e r t y N o r t h w e s t I n s . C o r p . v . B i r d , 99 Or App 560 ( 1 9 8 9 ) , s t a t i n g t h a t 
c l a i m a n t ' s c u r r e n t a g g r a v a t i o n a n d m e d i c a l s e r v i c e s c l a i m s a r e b a r r e d b e c a u s e 
s h e h a s n o t p r o v e n t h a t h e r c o n d i t i o n c h a n g e d s i n c e i t was f i n a l l y d e t e r m i n e d t o 
be u n r e l a t e d t o h e r 1985 c o m p e n s a b l e i n j u r y . We do n o t a g r e e . 
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The d o c t r i n e o f r e s - j u d i c a t a p r e c l u d e s r e l i t i g a t i o n o f c l a i m s a n d i s s u e s 
p r e v i o u s l y l i t i g a t e d . N o r t h C l a c k a m a s S c h o o l D i s t r i c t v . W h i t e , 305 Or 4 8 , 5 0 , 
m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . " C l a i m p r e c l u s i o n " i s t h e name f o r t h e p r e c l u s i v e 
e f f e c t o f p r i o r l i t i g a t i o n o n a c l a i m a nd " i s s u e p r e c l u s i o n " d e s c r i b e s t h e 
p r e c l u s i v e e f f e c t o f a p r i o r a d j u d i c a t i o n o n an i s s u e . I d . ; R e s t a t e m e n t 
( S e c o n d ) o f J u d g m e n t s , I n t r o d u c t i o n a t 1-5 ( 1 9 8 2 ) . 

The r u l e o f c l a i m p r e c l u s i o n i s t h a t i f a c l a i m i s l i t i g a t e d t o f i n a l 
j u d g m e n t , t h e j u d g m e n t p r e c l u d e s a s u b s e q u e n t a c t i o n b e t w e e n t h e same p a r t i e s o n 
t h e same c l a i m o r a n y p a r t t h e r e o f . Id. a t 17-19, 2 4 ; s e e a l s o C a r r v . A l l i e d 
P l a t i n g Co., 8 1 Or App 3 0 6 , 309 ( 1 9 8 6 ) ; M i l l i o n v . S A I F , 45 Or App 1 0 9 7 , 1 1 0 2 , 
r e v d e n 289 Or 337 ( 1 9 8 0 ) . A c l a i m o r c a u s e o f a c t i o n i s a n a g g r e g a t e o f o p e r a 
t i v e f a c t s w h i c h compose a s i n g l e o c c a s i o n f o r j u d i c i a l r e l i e f . R e s t a t e m e n t 
( S e c o n d ) o f J u d g m e n t s 2 4 ( 2 ) ( 1 9 8 2 ) ; s e e a l s o Dean v . E x o t i c V e n e e r s , I n c . , 2 7 1 
Or 1 8 8 , 192-3 ( 1 9 7 5 ) ; C a r r v . A l l i e d P l a t i n g Co., s u p r a a t 3 1 0 . 

The r u l e o f i s s u e p r e c l u s i o n i s t h a t i f an i s s u e i s a c t u a l l y l i t i g a t e d a n d 
d e t e r m i n e d b y a v a l i d a n d f i n a l j u d g m e n t a n d t h e d e t e r m i n a t i o n i s e s s e n t i a l t o 
t h e j u d g m e n t , t h e d e t e r m i n a t i o n i s c o n c l u s i v e i n a s u b s e q u e n t a c t i o n b e t w e e n t h e 
p a r t i e s , w h e t h e r o n t h e same o r a d i f f e r e n t c l a i m . N o r t h C l a c k a m a s S c h o o l D i s 
t r i c t v . W h i t e , s u p r a , 305 Or a t 53; R e s t a t e m e n t ( S e c o n d ) o f J u d g m e n t s 27 
( 1 9 8 2 ) . 

I n L i b e r t y N o r t h w e s t I n s . C o r p . v . B i r d , s u p r a , t h e c o u r t h e l d t h a t , t o 
a v o i d a p p l i c a t i o n o f r e s j u d i c a t a t o a c l a i m f o r m e d i c a l s e r v i c e s , t h e c l a i m a n t 
m u s t p r o v e t h a t h i s c o n d i t i o n c h a n g e d s i n c e an e a r l i e r d e n i a l o f t h e same m e d i 
c a l s e r v i c e s became f i n a l . On r e m a n d , t h e B o a r d f o u n d t h a t c l a i m a n t ' s c o n d i t i o n 
h a d n o t c h a n g e d . C o n s e q u e n t l y , t h e l a t e r m e d i c a l s e r v i c e s c l a i m was b a r r e d . 
Raymond R. B i r d , 42 Van N a t t a 1292 ( 1 9 9 0 ) , a f f ' d mem B i r d v . L i b e r t y N o r t h w e s t 
I n s . C o r p , 106 Or App 364 ( 1 9 9 1 ) . 

The p r i n c i p l e s a r t i c u l a t e d i n B i r d do n o t j u s t i f y a s i m i l a r r e s u l t i n t h i s 
c a s e . I n B i r d , t h e s e c o n d c l a i m was f o r t h e same m e d i c a l s e r v i c e s a s t h e f i r s t . 
H e n c e , i t was t h e "same c l a i m , " f o r r e s j u d i c a t a p u r p o s e s , u n l e s s t h e c l a i m a n t ' s 
c o n d i t i o n h a s c h a n g e d . H e r e , i n c o n t r a s t , t h e s e c o n d c l a i m i s f o r d i f f e r e n t 
m e d i c a l s e r v i c e s t h a n t h e f i r s t , i n c l u d i n g a m y e l o g r a m , w h i c h n e i t h e r was n o r 
c o u l d h a v e b e e n p r e v i o u s l y c l a i m e d . I t i s n o t t h e "same c l a i m . " T h e r e f o r e , t h e 
m e d i c a l s e r v i c e s c l a i m i s n o t b a r r e d b y c l a i m p r e c l u s i o n . See Drews v . E B I 
C o m p a n i e s , 310 Or 134, 140 ( 1 9 9 0 ) . 

I n a s m u c h a s c l a i m a n t ' s c u r r e n t a g g r a v a t i o n c l a i m a r i s e s f r o m o p e r a t i v e 
f a c t s w h i c h i n c l u d e h e r a s s e r t e d n e e d f o r new m e d i c a l s e r v i c e s , i t i s n o t t h e 
same a g g r a v a t i o n c l a i m w h i c h was p r e v i o u s l y f i n a l l y d e t e r m i n e d . C o n s e q u e n t l y , 
t h e a g g r a v a t i o n c l a i m a l s o i s n o t b a r r e d b y c l a i m p r e c l u s i o n . 

M o r e o v e r , t h e c a u s a t i o n i s s u e was n o t n e c e s s a r y t o t h e p r i o r a d j u d i c a t i o n . 
I n t h i s r e g a r d , we n o t e t h a t , a l t h o u g h t h e B o a r d ' s 1990 O r d e r o n R e v i e w f i n a l l y 
d e c i d e d t h a t c l a i m a n t ' s t h e n c u r r e n t c o n d i t i o n was n o t r e l a t e d t o h e r 1985 i n 
j u r y , t h a t f i n d i n g was m e r e l y a n a l t e r n a t i v e b a s i s f o r u p h o l d i n g t h e d e n i a l o f 
c l a i m a n t ' s t h e n c u r r e n t c l a i m s . See B r e n d a M. H i n k l e , 42 Van N a t t a 9 9 3 , 995 
( 1 9 9 0 ) . As s u c h , t h e B o a r d ' s f i n d i n g was n o t n e c e s s a r y t o i t s c o n c l u s i o n . 
T h e r e f o r e , t h e p i v o t a l i s s u e i n b o t h p r e s e n t c l a i m s — w h e t h e r c l a i m a n t ' s c u r 
r e n t c o n d i t i o n i s c o m p e n s a b l y r e l a t e d t o h e r a c c e p t e d 1985 i n j u r y — was n o t 
n e c e s s a r i l y d e c i d e d , b y t h e p r i o r p r o c e e d i n g s . T h e r e f o r e , t h e i s s u e b e f o r e u s i s 
n o t p r e c l u d e d b y i s s u e p r e c l u s i o n . See Drews, s u p r a a t 139. See a l s o R e s t a t e 
m e n t o f t h e Law o f J u d g m e n t s 2d 2 7 i ( 1 9 8 2 ) . 

I n a s m u c h as c l a i m a n t ' s c u r r e n t c l a i m s a r e n o t b a r r e d b y o p e r a t i o n o f r e s 
j u d i c a t a , we p r o c e e d t o t h e m e r i t s . 
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M e d i c a l s e r v i c e s 

1 7 1 1 

C l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g f r o m h e r 
c o m p e n s a b l e i n j u r y . ORS 6 5 6 . 2 4 5 ( 1 ) . C l a i m a n t b e a r s t h e b u r d e n o f p r o v i n g t h e 
n e c e s s a r y c a u s a l r e l a t i o n s h i p b e t w e e n h e r c u r r e n t p r o b l e m s a n d h e r c o m p e n s a b l e 
i n j u r y . See H a r r i s v . A l b e r t s o n ' s I n c . , 65 Or App 2 5 4 , 256-57 ( 1 9 8 3 ) . 

I n v i e w o f t h e p a s s a g e o f t i m e s i n c e t h e 1985 i n j u r y a n d t h e c o n s e q u e n t 
n u m b e r o f p o t e n t i a l c a u s e s f o r c l a i m a n t ' s c u r r e n t p r o b l e m s , we f i n d t h a t c a u s a 
t i o n i s a c o m p l e x m e d i c a l q u e s t i o n i n t h i s c a s e . The a n s w e r t o t h e c a u s a t i o n 
q u e s t i o n d e p e n d s l a r g e l y o n e x p e r t m e d i c a l e v i d e n c e . U r i s v . C o m p e n s a t i o n 
D e p a r t m e n t , 247 Or 4 2 0 , 426 ( 1 9 6 7 ) ; K a s s a h n v . P u b l i s h e r s P a p e r Co., 76 Or App 
1 0 5 , 109 ( 1 9 8 5 ) . 

C l a i m a n t r e l i e s o n t h e o p i n i o n s o f D r . M u l n i c k , t r e a t i n g c h i r o p r a c t o r , and 
D r . B r e t t , n e u r o l o g i s t . A l t h o u g h M u l n i c k and B r e t t s t a t e d t h a t c l a i m a n t ' s c u r 
r e n t c o m p l a i n t s a r e r e l a t e d t o h e r c o m p e n s a b l e i n j u r y o f 1 9 8 5 , n e i t h e r c o n c l u 
s i o n i s s u p p o r t e d b y p e r s u a s i v e r e a s o n i n g . M u l n i c k a p p a r e n t l y r e a s o n e d t h a t , 
b e c a u s e c l a i m a n t ' s c o m p l a i n t s h a v e c o n t i n u e d s i n c e h e r i n j u r y , a n d he i s a w a r e 
o f n o o t h e r p o t e n t i a l c a u s e s , h e r c u r r e n t c o n d i t i o n a n d n e e d f o r t r e a t m e n t i s 
c a u s a l l y r e l a t e d t o t h e 1985 i n j u r y . (See E x s . 3 6 - 3 , 4 2 ) . B r e t t ' s o p i n i o n i s 
c o n c l u s o r y , e x c e p t t h a t he a g r e e d w i t h M u l n i c k ' s " f i n d i n g s a n d r e c o m m e n d a t i o n s . " 
( E x . 3 9 ) . We f i n d t h e c o n c l u s o r y o p i n i o n s o f D r s . M u l n i c k a n d B r e t t l a c k i n g i n 
p e r s u a s i v e f o r c e . 

W e s t e r n M e d i c a l C o n s u l t a n t s e x a m i n e d c l a i m a n t a n d r e v i e w e d h e r h i s t o r y o n 
S e p t e m b e r 2 2 , 1989. T hey n o t e d a c o n t i n u e d a b s e n c e o f o b j e c t i v e f i n d i n g s i n d i 
c a t i n g l o w b a c k i m p a i r m e n t , as w e l l as r e f u s a l s a n d i n c o n s i s t e n c i e s d u r i n g t h e i r 
e x a m i n a t i o n . ( E x . 3 8 ) . 

B a s e d o n o u r de n o v o r e v i e w o f t h e r e c o r d , p a r t i c u l a r l y t h e a f o r e m e n t i o n e d 
m e d i c a l r e p o r t s , we c o n c l u d e t h a t c l a i m a n t has n o t c a r r i e d h e r b u r d e n o f e s t a b 
l i s h i n g t h a t h e r c u r r e n t c o n d i t i o n , f o r w h i c h s h e c l a i m s m e d i c a l s e r v i c e s , i s 
c a u s a l l y r e l a t e d t o h e r c o m p e n s a b l e i n j u r y o f 1985. 

A g g r a v a t i o n 

ORS 6 5 6 .273 p r o v i d e s , i n r e l e v a n t p a r t : " A f t e r t h e l a s t a w a r d o r a r r a n g e 
m e n t o f c o m p e n s a t i o n , an i n j u r e d w o r k e r i s e n t i t l e d t o a d d i t i o n a l c o m p e n s a t i o n , 
i n c l u d i n g m e d i c a l s e r v i c e s , f o r w o r s e n e d c o n d i t i o n s r e s u l t i n g f r o m t h e o r i g i n a l 
i n j u r y . " I n a c l a i m f o r a w o r s e n e d c o n d i t i o n , as i n a c l a i m f o r m e d i c a l s e r 
v i c e s , c l a i m a n t m u s t e s t a b l i s h t h a t t h e c o n d i t i o n f o r w h i c h s h e s e e k s compensa
t i o n i s c a u s a l l y r e l a t e d t o h e r c o m p e n s a b l e c o n d i t i o n . P e r r y v . S A I F , 307 Or 
654 ( 1 9 8 9 ) . 

I n t h i s c a s e , we h a v e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h a t h e r 
c u r r e n t c o n d i t i o n i s r e l a t e d t o h e r 1985 i n j u r y . T h e r e f o r e , s h e h a s n o t c a r r i e d 
h e r b u r d e n r e g a r d i n g t h e a g g r a v a t i o n c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 29, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DONNA M. MUNOZ, C l a i m a n t 
WCB Case No. 88-03474 
ORDER OF DISMISSAL 

Q u i n t i n B. E s t e l l , C l a i m a n t A t t o r n e y 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s 

C l a i m a n t h a s r e q u e s t e d r e v i e w o f R e f e r e e B a k e r ' s d i s m i s s a l o r d e r d a t e d May 
2 1 , 1 9 9 1 . The i n s u r e r h a s moved f o r d i s m i s s a l o f t h e r e q u e s t , c o n t e n d i n g t h a t 
c l a i m a n t d i d n o t t i m e l y r e q u e s t r e v i e w o f t h e R e f e r e e ' s o r d e r . The m o t i o n i s 
g r a n t e d . 

FINDINGS OF FACT 

The R e f e r e e ' s d i s m i s s a l o r d e r i s s u e d May 2 1 , 1 9 9 1 . On J u n e 3, 1 9 9 1 , 
c l a i m a n t r e q u e s t e d a h e a r i n g , c o n t e s t i n g a "May 2 1 , 1 9 9 1 d e n i a l . " T h a t r e q u e s t 
was a c k n o w l e d g e d a n d g i v e n a new WCB c a s e number. 

On J u l y 1 0 , 1 9 9 1 , t h e B o a r d r e c e i v e d a J u l y 9, 1 9 9 1 l e t t e r f r o m c l a i m a n t ' s 
c o u n s e l . S t a t i n g t h a t t h e J u n e 3, 1 9 9 1 r e q u e s t f o r h e a r i n g was i n e r r o r a n d was 
i n t e n d e d t o b e a r e q u e s t f o r B o a r d r e v i e w o f t h e R e f e r e e ' s May 2 1 , 1 9 9 1 O r d e r o f 
D i s m i s s a l , c o u n s e l a s k e d t h a t t h e r e c e n t h e a r i n g r e q u e s t be p r o c e s s e d a s a 
r e q u e s t f o r r e v i e w . 

On J u l y 1 6 , 1 9 9 1 , t h e B o a r d m a i l e d a c o m p u t e r - g e n e r a t e d l e t t e r t o t h e 
p a r t i e s a c k n o w l e d g i n g a r e q u e s t f o r r e v i e w . 

CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 d a y s a f t e r t h e d a t e o n w h i c h 
a c o p y o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , o n e o f t h e p a r t i e s r e q u e s t s B o a r d 
r e v i e w u n d e r ORS 6 5 6 . 2 9 5 . ORS 6 5 6 . 2 9 8 ( 3 ) . C o m p l i a n c e w i t h ORS 6 5 6 . 2 9 5 r e q u i r e s 
t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d o r a c t u a l n o t i c e b e 
r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . A r g o n a u t I n s u r a n c e Co. v . K i n g , 63 Or 
App 8 4 7 , 852 ( 1 9 8 3 ) . 

The r e q u e s t f o r r e v i e w b y t h e B o a r d o f a R e f e r e e ' s o r d e r n e e d o n l y s t a t e 
t h a t t h e p a r t y r e q u e s t s a r e v i e w o f t h e o r d e r . ORS 6 5 6 . 2 9 5 ( 1 ) . W h i l e no " m a g i c 
w o r d s " a r e r e q u i r e d f o r c o m p l i a n c e , t h e s t a t u t e c o n t e m p l a t e s a m o d i c u m o f i n f o r 
m a t i o n s u f f i c i e n t t o p r o p e r l y i d e n t i f y a d o c u m e n t as a p a r t y ' s r e q u e s t f o r B o a r d 
r e v i e w o f a R e f e r e e ' s o r d e r . G e r a r d o V. S o t o , J r . , 35 Van N a t t a 1 8 0 1 , 1803 
( 1 9 8 3 ) . Where a p a r t y h a s n o t e x p r e s s l y r e q u e s t e d B o a r d r e v i e w , b u t t h e i r i n 
t e n t i o n t o do s o i s b o t h c l e a r a n d u n m i s t a k a b l e , we h a v e c o n c l u d e d t h a t we h a v e 
j u r i s d i c t i o n p u r s u a n t t o ORS 65 6 . 2 9 5 . See R o c h e l l e M. G o r d o n , 40 Van N a t t a 1808 
( 1 9 8 8 ) . 

H e r e , c l a i m a n t c o n c e d e s t h a t , t h r o u g h e r r o r , h e r c o u n s e l s u b m i t t e d a h e a r 
i n g r e q u e s t c o n c e r n i n g a May 2 1 , 1 9 9 1 d e n i a l r a t h e r t h a n a r e q u e s t f o r r e v i e w o f 
t h e R e f e r e e ' s May 2 1 , 1 9 9 1 o r d e r . However, c o n t e n d i n g t h a t h e r h e a r i n g r e q u e s t 
was i n t e n d e d a s a r e q u e s t f o r r e v i e w f r o m t h e R e f e r e e ' s d e n i a l o f h e r r i g h t t o a 
h e a r i n g , c l a i m a n t a s s e r t s t h a t t h e J u n e 3, 1 9 9 1 h e a r i n g r e q u e s t a c t u a l l y c o n s t i 
t u t e s a r e q u e s t f o r B o a r d r e v i e w o f t h e R e f e r e e ' s o r d e r . 

We d i s a g r e e w i t h c l a i m a n t ' s i n t e r p r e t a t i o n o f t h e J u n e 3, 1 9 9 1 s u b m i s s i o n . 
The s u b m i s s i o n , w h i c h was p r e s e n t e d o n a B o a r d " R e q u e s t f o r H e a r i n g " f o r m , was 
e x p r e s s l y e n t i t l e d a r e q u e s t f o r h e a r i n g a n d was s p e c i f i c a l l y d i r e c t e d t o t h e 
H e a r i n g s D i v i s i o n . 

U n d e r s u c h c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e i n t e n t i o n e x p r e s s e d i n 
c l a i m a n t ' s J u n e 3, 1 9 9 1 r e q u e s t i s b o t h c l e a r a n d u n m i s t a k a b l e , i . e . , s h e was 
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r e q u e s t i n g a h e a r i n g b e f o r e t h e H e a r i n g s D i v i s i o n . C o n s e q u e n t l y , we h o l d t h a t 
c l a i m a n t ' s J u n e 3, 1 9 9 1 r e q u e s t d o e s n o t c o n s t i t u t e a r e q u e s t f o r B o a r d r e v i e w . 

C l a i m a n t ' s J u l y 9, 1 9 9 1 l e t t e r , w h i c h a c c o m p a n i e d a c o p y o f t h e J u n e 3, 
1 9 9 1 r e q u e s t , d o e s e x p r e s s an i n t e n t i o n t o r e q u e s t r e v i e w o f t h e R e f e r e e ' s May 
2 1 , 1 9 9 1 o r d e r . T h u s , t h a t l e t t e r , w h i c h was r e c e i v e d b y t h e B o a r d J u l y 10, 
1 9 9 1 , d o e s c o n s t i t u t e a r e q u e s t f o r B o a r d r e v i e w . H o w e v e r , J u l y 1 0 , 1 9 9 1 i s 
m o r e t h a n 30 d a y s a f t e r t h e R e f e r e e ' s May 2 1 , 1 9 9 1 o r d e r . C o n s e q u e n t l y , t h e 
r e q u e s t f o r r e v i e w i s u n t i m e l y . ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r B o a r d r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
CIRIACO SOSA, C l a i m a n t 
WCB Case No. 89 - 1 8 1 4 4 

ORDER ON REVIEW 
M i c h a e l B. Dye, C l a i m a n t A t t o r n e y 

D e n n i s M a r t i n ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members W e s t e r b a n d a nd N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e D a r o n ' s o r d e r t h a t u p h e l d t h e SA I F 
C o r p o r a t i o n ' s d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r a k e r a t o m a c o n d i t i o n . 
I n i t s b r i e f , S A I F c o n t e n d s t h a t t h e R e f e r e e e r r e d b y n o t d i s m i s s i n g c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g a n d b y a d m i t t i n g c l a i m a n t ' s o u t - o f - c o u r t s t a t e m e n t s i n t o t h e 
r e c o r d . On r e v i e w , t h e i s s u e s a r e d i s m i s s a l , e v i d e n c e a n d c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

N e i t h e r c l a i m a n t n o r h i s a t t o r n e y a p p e a r e d a t t h e December 1 1 , 1989 h e a r 
i n g . The R e f e r e e f o u n d t h a t c l a i m a n t h ad a b a n d o n e d h i s r e q u e s t f o r h e a r i n g a nd 
he e n t e r e d a n o r d e r o f d i s m i s s a l . On J a n u a r y 5, 1 9 9 0 , c l a i m a n t r e q u e s t e d r e c o n 
s i d e r a t i o n o f t h e R e f e r e e ' s o r d e r o f d i s m i s s a l . The R e f e r e e a b a t e d h i s o r d e r 
a n d r e s c h e d u l e d a h e a r i n g o n t h e i s s u e o f w h e t h e r c l a i m a n t h a d shown " g o o d 
c a u s e " s u f f i c i e n t t o g r a n t a p o s t p o n e m e n t . 

A s e c o n d h e a r i n g was c o n v e n e d May 3 0 , 1990. C l a i m a n t d i d n o t a p p e a r b u t 
h i s c o u n s e l was p r e s e n t . C l a i m a n t ' s c o u n s e l e x p l a i n e d t h a t b o t h h e a n d h i s 
c l i e n t w e r e n o t p r e s e n t a t t h e f i r s t h e a r i n g b e c a u s e t h e y h a d m i s t a k e n l y assumed 
t h a t t h e h e a r i n g was s c h e d u l e d f o r l a t e r i n December. A t t h e h e a r i n g , t h e R e f 
e r e e a n d b o t h p a r t i e s a g r e e d t h a t c l a i m a n t was e n t i t l e d t o a h e a r i n g o n t h e com
p e n s a b i l i t y o f h i s k e r a t o m a c o n d i t i o n . The h e a r i n g was p o s t p o n e d u n t i l a n u n d e 
t e r m i n e d d a t e . 

A t h i r d h e a r i n g was c o n v e n e d S e p t e m b e r 2 5, 1990. C l a i m a n t d i d n o t a p p e a r 
a t t h e h e a r i n g . C l a i m a n t ' s c o u n s e l was p r e s e n t a t t h e h e a r i n g a n d , i n o p e n i n g 
r e m a r k s , he moved f o r a p o s t p o n e m e n t . C l a i m a n t ' s c o u n s e l s t a t e d t h a t c l a i m a n t 
h a d l e f t t h e c o u n t r y a nd h i s w i f e was u n a b l e t o c o n t a c t h i m . T he R e f e r e e d e n i e d 
c l a i m a n t ' s m o t i o n f o r p o s t p o n e m e n t . 

A t h e a r i n g , c l a i m a n t ' s a t t o r n e y o f f e r e d a n d SAIF o b j e c t e d t o t h e a d m i s s i o n 
o f e x h i b i t s 1 , 3, 4, a n d 5, and a l l e g e d t h a t t h e d o c u m e n t s w e r e b a s e d u p o n 
c l a i m a n t ' s h i s t o r y . The R e f e r e e o v e r r u l e d S A I F ' s o b j e c t i o n a n d a d m i t t e d t h e 
d o c u m e n t s i n t o e v i d e n c e . 
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CONCLUSIONS OF LAW AND OPINION 

S A I F a r g u e s t h a t , f o l l o w i n g c l a i m a n t ' s f a i l u r e t o a p p e a r a t t h e f i r s t 
h e a r i n g , t h e R e f e r e e p r o p e r l y d i s m i s s e d t h e r e q u e s t f o r h e a r i n g o n t h e g r o u n d s 
o f a b a n d o n m e n t . S A I F d i s a g r e e s w i t h t h e R e f e r e e ' s r e c o n s i d e r a t i o n a n d a b a t e m e n t 
w h i c h a l l o w e d a s e c o n d h e a r i n g f o r "good c a u s e " a r g u m e n t s . 

S A I F c o n t e n d s t h a t , b y n o t a t t e n d i n g t h e h e a r i n g , c l a i m a n t c a u s e d a n u n 
j u s t i f i e d d e l a y o f mo r e t h a n 60 d a y s and t h e R e f e r e e s h o u l d h a v e d i s m i s s e d t h e 
c a s e a s a b a n d o n e d . F o r m e r OAR 4 3 8 - 0 6 - 0 7 1 ( 1 ) . SAIF a l s o c o n t e n d s t h a t c l a i m 
a n t ' s u n j u s t i f i e d f a i l u r e t o a t t e n d c o n s t i t u t e d a w a i v e r o f a p p e a r a n c e a n d t h e 
R e f e r e e was r e q u i r e d t o d i s m i s s t h e r e q u e s t f o r h e a r i n g u n l e s s e x t r a o r d i n a r y 
c i r c u m s t a n c e s e x i s t e d . F o r m e r OAR 4 3 8 - 0 6 - 0 7 1 ( 2 ) . SAIF a r g u e s t h a t n o e x t r a 
o r d i n a r y c i r c u m s t a n c e s h a v e b e e n shown i n t h i s c a s e . 

We a g r e e w i t h S A I F ' s a r g u m e n t t h a t d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g was p r o p e r f o l l o w i n g t h e f i r s t h e a r i n g , as n e i t h e r c l a i m a n t n o r h i s 
a t t o r n e y w e r e p r e s e n t a t h e a r i n g . See f o r m e r OAR 4 3 8 - 0 6 - 0 7 1 ; V i n c e n t G. 
J a c o b a n , 42 Van N a t t a 2866 ( 1 9 9 0 ) . However, a t t h e s e c o n d h e a r i n g , w h i c h was 
h e l d t o d e t e r m i n e w h e t h e r e x t r a o r d i n a r y c i r c u m s t a n c e s p r e v e n t e d c l a i m a n t ' s 
a p p e a r a n c e a t t h e f i r s t h e a r i n g , c o u n s e l f o r S A I F a g r e e d t h a t , " u n d e r t h e c a s e 
l a w , t h i s i s t h e p r o p e r way t o p r o c e e d a n d t h e c l a i m a n t i s e n t i t l e d t o some t y p e 
o f a h e a r i n g . " ( T r . 5) S u b s e q u e n t l y , t h e R e f e r e e a n d b o t h p a r t i e s a g r e e d t h a t 
c l a i m a n t was e n t i t l e d t o a h e a r i n g o n t h e m e r i t s o f h i s c a s e . We c o n c l u d e t h a t , 
u n d e r t h e c i r c u m s t a n c e s , S A I F w a i v e d i t s r i g h t t o move f o r d i s m i s s a l o f c l a i m 
a n t ' s r e q u e s t f o r h e a r i n g . The R e f e r e e a c t e d w i t h i n h i s d i s c r e t i o n when he s e t 
a s i d e h i s d i s m i s s a l o r d e r a n d p o s t p o n e d t h e s e c o n d h e a r i n g . 

F i n a l l y , we a g r e e t h a t t h e R e f e r e e a p p r o p r i a t e l y d e c l i n e d t o d i s m i s s 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g a t t h e t h i r d h e a r i n g . I n W i l l i a m s v . S A I F , 99 Or 
App 367 ( 1 9 8 9 ) , r e v e r s e d a n d re m a n d e d 310 Or 320 ( 1 9 9 0 ) , - t h e C o u r t o f A p p e a l s , 
i n d i c t a , s t a t e d t h a t f o r m e r OAR 4 3 8 - 0 6 - 0 7 1 d i d n o t r e q u i r e t h e c l a i m a n t t o p e r 
s o n a l l y a t t e n d t h e h e a r i n g . The c o u r t r e a s o n e d t h a t , when c l a i m a n t ' s a t t o r n e y 
d i d a t t e n d t h e h e a r i n g a n d was p r e p a r e d t o p r o c e e d w i t h o u t t h e b e n e f i t o f 
c l a i m a n t ' s t e s t i m o n y , i t w o u l d be e r r o r t o d i s m i s s t h e r e q u e s t f o r h e a r i n g o n 
t h e g r o u n d t h a t c l a i m a n t d i d n o t p e r s o n a l l y a t t e n d t h e h e a r i n g . W i l l i a m s v . 
S A I F , s u p r a . We h a v e s p e c i f i c a l l y a d o p t e d t h e C o u r t o f A p p e a l s ' i n t e r p r e t a t i o n 
o f t h e r u l e . J o s e A r i s c m e t a - M a r t i n e z , 42 Van N a t t a 2072 ( 1 9 9 0 ) . 

H e r e , b e c a u s e c l a i m a n t ' s a t t o r n e y a p p e a r e d a t t h e t h i r d h e a r i n g a n d was 
p r e p a r e d t o p r o c e e d , t h e R e f e r e e a c t e d a p p r o p r i a t e l y b y n o t d i s m i s s i n g t h e r e 
q u e s t f o r h e a r i n g a n d p r o c e e d i n g t o t h e m e r i t s . See A u d r e y Rudd, 42 Van N a t t a 
2322 ( 1 9 9 0 ) . 

E v i d e n c e 

S A I F c o n t e n d s t h a t t h e R e f e r e e s h o u l d n o t h a v e a l l o w e d E x h i b i t s 1 , 3, 4 
an d 5 i n t o t h e r e c o r d , a s t h e d o c u m e n t s c o n t a i n e d c l a i m a n t ' s s t a t e m e n t s a n d he 
was n o t p r e s e n t a t h e a r i n g t o be c r o s s - e x a m i n e d . 

We r e v i e w t h e R e f e r e e ' s e v i d e n t i a r y r u l i n g s f o r a b u s e o f d i s c r e t i o n . See 
James D. B r u s s e a u I I , 43 Van N a t t a 5 4 1 ( 1 9 9 1 ) . U n d e r t h e c i r c u m s t a n c e s , we c o n 
c l u d e t h a t t h e R e f e r e e d i d n o t a b u s e h i s d i s c r e t i o n b y a d m i t t i n g t h e e x h i b i t s 
i n t o e v i d e n c e . See F r o y l a n L. Z u r i t a , 43 Van N a t t a 1382 ( 1 9 9 1 ) ( T o t h e e x t e n t 
t h a t s u c h s t a t e m e n t s a r e r e a s o n a b l y p e r t i n e n t t o d i a g n o s i s o r t r e a t m e n t , s t a t e 
m e n t s made b y c l a i m a n t t o h i s p h y s i c i a n f o r p u r p o s e s o f m e d i c a l d i a g n o s i s o r 
t r e a t m e n t a r e a d m i s s i b l e e v e n t h o u g h t h e y a r e h e a r s a y a n d c l a i m a n t i s n o t a v a i l 
a b l e a t h e a r i n g f o r c r o s s e x a m i n a t i o n . ) 
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The R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h e r e l a t i o n s h i p 
b e t w e e n h i s w o r k a c t i v i t i e s a nd h i s k e r a t o m a c o n d i t i o n . We a g r e e . 

We h a v e c o n c l u d e d t h a t t h e R e f e r e e d i d n o t a b u s e h i s d i s c r e t i o n b y a d m i t 
t i n g E x h i b i t s 1 , 3, 4 a n d 5 i n t o e v i d e n c e . We now t u r n t o t h e q u e s t i o n o f 
w h e t h e r t h e s t a t e m e n t s w i t h i n t h e e x h i b i t s a r e r e a s o n a b l y p e r t i n e n t t o d i a g n o s i s 
o r t r e a t m e n t . I n Z u r i t a , s u p r a , we h e l d t h a t , w h i l e t h e r e may b e a s t r o n g 
i n d i c i a o f a c c u r a c y i n h e a r s a y r e p o r t s o f how i n j u r i e s o c c u r r e d , t h e r e i s no 
s u c h i n d i c i a o f a c c u r a c y i n h e a r s a y r e p o r t s o f w h e r e i n j u r i e s o c c u r r e d . A d d i 
t i o n a l l y , we c o n c l u d e d t h a t s t a t e m e n t s t h a t an i n j u r y h a p p e n e d a t w o r k a r e n o t 
r e a s o n a b l y p e r t i n e n t t o t h e d o c t o r ' s d i a g n o s i s a n d t r e a t m e n t a n d a r e n o t p r i m a 
f a c i e e v i d e n c e o f t h e f a c t a s s e r t e d . Z u r i t a , s u p r a ; ORS 6 5 6 . 3 1 0 ( 2 ) . 

H e r e , o n J u l y 2 0 , 1989, c l a i m a n t f i l e d a Form 8 0 1 , a l l e g i n g t h a t he h a d a 
g r a d u a l o n s e t o f p a i n i n h i s f e e t , c a u s e d b y w e t a n d c o l d c o n d i t i o n s o u t d o o r s . 
I n A u g u s t 1 9 8 9 , D r . Mesdag, D.P.M., r e p o r t e d t h a t c l a i m a n t was f i r s t s e e n a t h i s 
o f f i c e i n May o f 1989. D r . Mesdag s t a t e d t h a t , a t t h a t t i m e , c l a i m a n t h a d a 
c o m p l a i n t o f a p a i n f u l c o r n b e t w e e n t h e f o u r t h a nd f i f t h t o e s o f h i s l e f t f o o t . 
C l a i m a n t r e p o r t e d t h a t t h e p r o b l e m h ad e x i s t e d f o r many m o n t h s a n d he h a d r e 
c e i v e d no p r i o r t r e a t m e n t . 

D r . Mesdag n o t e d t h a t p h y s i c a l e x a m i n a t i o n r e v e a l e d a " d e e p l y s e e d e d 
k e r a t o m a . " He s u s p e c t e d t h a t t h e k e r a t o m a r e s u l t e d f r o m r u b b i n g o f t h e t w o 
o p p o s i n g j o i n t s o f t h e t o e s a nd he f e l t t h a t c l a i m a n t ' s w e a r i n g s l i p - o n s h o e s 
w i t h o u t s o c k s was a m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s c o n d i t i o n . He c o n c l u d e d 
t h a t " w o r k a t t h e f a r m w e a r i n g r u b b e r b o o t s may h a v e b e e n a c o n t r i b u t i n g f a c t o r 
o n l y i n t h e f a c t t h a t t h e b o o t s w e r e b a s i c a l l y o f r u b b e r a n d n o n - s u p p o r t i n g 
a l l o w i n g c o n s t a n t m o i s t u r e b u i l d - u p i n s i d e . " 

I n December 1 9 8 9 , i n r e s p o n s e t o a l e t t e r f r o m c l a i m a n t ' s c o u n s e l , D r . 
Mesdag a g r e e d t h a t , i n t e r m s o f r e a s o n a b l e m e d i c a l p r o b a b i l i t y , c l a i m a n t ' s c o r n 
was a c o n d i t i o n w h i c h p r e e x i s t e d h i s e m p l o y m e n t , h o w e v e r , h i s w o r k e x p o s u r e t o 
w e t c o n d i t i o n s , w e a r i n g r u b b e r b o o t s a nd h a v i n g t o s t a n d f o r l o n g p e r i o d s 
t h r o u g h o u t t h e w o r k s h i f t h a d c o m b i n e d t o r e s u l t i n a w o r s e n i n g o f h i s c o n d i 
t i o n . 

We c o n c l u d e t h a t c l a i m a n t ' s s t a t e m e n t t h a t he h a d a g r a d u a l o n s e t o f p a i n 
i n h i s f e e t , c a u s e d b y w e t a n d c o l d c o n d i t i o n s , i s a s t a t e m e n t r e a s o n a b l y p e r t i 
n e n t t o d i a g n o s i s a nd t r e a t m e n t . C l a i m a n t ' s s t a t e m e n t s r e g a r d i n g t h e f a c t t h a t 
he w o r e s h o e s w i t h o u t s o c k s and r u b b e r b o o t s f o r l o n g p e r i o d s o f t i m e a r e a l s o 
r e a s o n a b l y p e r t i n e n t t o d i a g n o s i s a nd c o n s t i t u t e p r i m a f a c i e e v i d e n c e . However, 
a n y s t a t e m e n t s made b y c l a i m a n t t h a t h i s c o n d i t i o n was c a u s e d b y w e a r i n g b o o t s 
a t w o r k o r s t a n d i n g f o r l o n g p e r i o d s o f t i m e d u r i n g h i s w o r k s h i f t , a r e s t a t e 
m e n t s n o t r e a s o n a b l y p e r t i n e n t t o d i a g n o s i s a nd t r e a t m e n t . We c o n c l u d e t h a t 
s u c h s t a t e m e n t s a r e n o t p r i m a f a c i e e v i d e n c e o f t h e f a c t a s s e r t e d a n d we a c c o r d 
t h e m l i t t l e w e i g h t . 

U n d e r t h e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t h a s f a i l e d t o e s t a b l i s h 
b y a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t h i s c o n d i t i o n a r o s e i n t h e c o u r s e a n d 
s c o p e o f h i s e m p l o y m e n t . T h e r e f o r e , we a f f i r m t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 2 3 , 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
FARRELL C. FI N L E Y , C l a i m a n t 

WCB Case No. C l - 0 1 5 9 8 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 4 
Emmons, K r o p p , e t a l . , C l a i m a n t A t t o r n e y s 

N e l s o n , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members N e i d i g a n d W e s t e r b a n d . 

On A u g u s t 2, 1 9 9 1 , t h e B o a r d r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
a g r e e m e n t i n t h e a b o v e - c a p t i o n e d m a t t e r . P u r s u a n t t o t h a t a g r e e m e n t , i n c o n s i d 
e r a t i o n o f t h e p a y m e n t o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u 
t u r e w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r t h e c o m p e n s 
a b l e i n j u r y . We s e t a s i d e t h e p r o p o s e d d i s p o s i t i o n . 

OAR 4 3 8 - 1 5 - 0 5 2 p r o v i d e s t h a t , when a c l a i m d i s p o s i t i o n a g r e e m e n t i s 
a p p r o v e d , we may a p p r o v e an a t t o r n e y f e e i n an amount u p t o 25 p e r c e n t o f t h e 
f i r s t $ 1 2 , 5 0 0 o f t h e a g r e e m e n t p r o c e e d s p l u s 10 p e r c e n t o f t h e r e m a i n i n g p r o 
c e e d s . U n d e r e x t r a o r d i n a r y c i r c u m s t a n c e s , we may a p p r o v e a n a t t o r n e y f e e e x 
c e e d i n g t h o s e s t r i c t u r e s . 

B a s e d o n o u r c a l c u l a t i o n s , t h e p r o p o s e d a t t o r n e y f e e o f $5,000 e x c e e d s t h e 
s t r i c t u r e s o f OAR 438- 1 5 - 0 5 2 by $1,125. The a g r e e m e n t d o e s n o t i n d i c a t e a n y e x 
t r a o r d i n a r y c i r c u m s t a n c e s w h i c h w o u l d j u s t i f y t h e e x c e s s i v e f e e . B e c a u s e t h e 
p r o p o s e d d i s p o s i t i o n e x c e e d s t h e b o u n d s o f o u r r u l e s , we f i n d i t i s u n r e a s o n a b l e 
as a m a t t e r o f l a w . See OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) ; Dean P. H o l d a h l , 43 Van N a t t a 1316 

F u r t h e r m o r e , t h e a g r e e m e n t i n d i c a t e s t h a t t h e c l a i m number f o r t h e S e p t e m 
b e r 1 9 , 1 9 8 8 , i n j u r y i s 6 0 4 - 2 0 4 0 6 6 ; h o w e v e r , f i l e s o f t h e D e p a r t m e n t o f I n s u r 
a n c e a n d F i n a n c e show t h e c o r r e c t c l a i m number i s 6 0 4 - 0 2 4 0 6 6 . A d d i t i o n a l l y , 
a l t h o u g h t h e a g r e e m e n t r e f e r s t o c l a i m number C604-261892, i t d o e s n o t show t h a t 
t h e i n d u s t r i a l i n j u r y g i v i n g r i s e t o t h a t c l a i m o c c u r r e d o n J a n u a r y 2, 1 9 9 0 . 

F i n a l l y , b e c a u s e t h e a g r e e m e n t i n v o l v e s more t h a n o n e c l a i m , t h e 
a g r e e m e n t m u s t c o n t a i n a l l o f t h e i n f o r m a t i o n p r e s c r i b e d i n OAR 4 3 6 - 6 0 -
1 4 5 ( 3 ) a n d ( 4 ) f o r e a c h c l a i m . See OAR 4 3 6 - 6 0 - 1 4 5 ( 1 ) . T h e r e f o r e , t h e 
a g r e e m e n t s h o u l d p r o v i d e a s e p a r a t e summary s h e e t f o r e a c h c l a i m , a l o n g 
w i t h s e p a r a t e a m o u n t s o f c o n s i d e r a t i o n a nd a t t o r n e y f e e s . B e c a u s e we f i n d 
t h e a g r e e m e n t i s u n r e a s o n a b l e as a m a t t e r o f l a w , we d e c l i n e t o a p p r o v e 
t h e a g r e e m e n t a n d r e t u r n i t t o t h e p a r t i e s . ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . 

I n a s m u c h as t h e p r o p o s e d d i s p o s i t i o n has b e e n d i s a p p r o v e d , t h e i n 
s u r e r o r s e l f - i n s u r e d e m p l o y e r s h a l l recommence p a y m e n t o f t e m p o r a r y o r 
p e r m a n e n t d i s a b i l i t y t h a t was s t a y e d b y s u b m i s s i o n o f t h e p r o p o s e d d i s p o 
s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) a nd ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d a c k n o w l e d g m e n t p r o c e d u r e s , we w o u l d b e w i l l 
i n g t o c o n s i d e r a r e v i s e d a g r e e m e n t . 

( 1 9 9 1 ) . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
WALTER JONES, C l a i m a n t 
Own M o t i o n No. 66-0010M 

OWN MOTION ORDER 
SAIF L e g a l D e p a r t m e n t , D e f e n s e A t t o r n e y 

The S A I F C o r p o r a t i o n has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s c l a i m f o r t e m 
p o r a r y d i s a b i l i t y a n d m e d i c a l b e n e f i t s r e l a t i n g t o h i s O c t o b e r 6, 1 9 6 2 , i n d u s 
t r i a l i n j u r y . S A I F recommends r e o p e n i n g o f c l a i m a n t ' s c l a i m t o p r o v i d e m e d i c a l 
b e n e f i t s , b u t o p p o s e s t h e p a y m e n t o f t e m p o r a r y d i s a b i l i t y b e n e f i t s o n t h e g r o u n d 
t h a t c l a i m a n t ' s c o n d i t i o n d o es n o t r e q u i r e s u r g e r y o r h o s p i t a l i z a t i o n . 

By o r d e r d a t e d A u g u s t 9, 1990, we p o s t p o n e d a c t i o n o n t h e own m o t i o n r e 
q u e s t p e n d i n g t h e o u t c o m e o f l i t i g a t i o n r e g a r d i n g c l a i m a n t ' s e n t i t l e m e n t t o p e r 
m a n e n t t o t a l d i s a b i l i t y b e n e f i t s (WCB Case No. 9 0 - 0 7 9 9 9 ) . I n WCB Case No. 9 0 -
0 7 9 9 9 , b y O r d e r o n R e v i e w d a t e d May 8, 1 9 9 1 , t h e B o a r d a f f i r m e d a R e f e r e e ' s 
o r d e r w h i c h a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t t e r m i n a t e d c l a i m a n t p e r m a n e n t 
t o t a l d i s a b i l i t y b e n e f i t s . C l a i m a n t has r e q u e s t e d j u d i c i a l r e v i e w o f t h a t 
o r d e r . N e v e r t h e l e s s , t h e B o a r d c o n c l u d e s t h a t i t w o u l d b e i n t h e b e s t i n t e r e s t 
o f t h e p a r t i e s t o p r o c e e d w i t h o u r own m o t i o n r e v i e w . 

We may a u t h o r i z e , o n o u r own m o t i o n , t h e p a y m e n t o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s when t h e r e i s a w o r s e n i n g o f a c o m p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r 
i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . H e r e , c l a i m a n t d o es n o t r e q u i r e s u r g e r y o r h o s p i t a l i z a t i o n . 
T h e r e f o r e , t e m p o r a r y d i s a b i l i t y b e n e f i t s w i l l n o t be a u t h o r i z e d . See i d . 

On t h e o t h e r h a n d , f o r c o n d i t i o n s r e s u l t i n g f r o m a c o m p e n s a b l e i n j u r y 
o c c u r r i n g b e f o r e J a n u a r y 1 , 1966, t h e B o a r d may a u t h o r i z e t h e p a y m e n t o f m e d i c a l 
b e n e f i t s . ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . SAIF recommends p a y m e n t o f v a r i o u s m e d i c a l e x 
p e n s e s , i n c l u d i n g t h e e x p e n s e s o f i n d e p e n d e n t m e d i c a l e x a m i n a t i o n s ( I M E ) b y 
O r t h o p a e d i c C o n s u l t a n t s on November 9, 1989, and D r . H o l l a n d i n May, 1 9 9 0 , a s 
w e l l as t h e a t t e n d a n t t r a v e l e x p e n s e s . The r e c o r d d o e s n o t i n d i c a t e t h e p u r 
p o s e s o f t h o s e IMEs. However, i n a s m u c h as t h e IMEs w e r e c o n d u c t e d b e f o r e a J u l y 
2 4 , 1 9 9 0 , h e a r i n g r e g a r d i n g c l a i m a n t ' s e n t i t l e m e n t t o p e r m a n e n t t o t a l d i s a b i l i t y 
(PTD) b e n e f i t s , we f i n d t h a t t h e e x p e n s e s may h a v e b e e n i n c u r r e d a s a c o s t o f 
l i t i g a t i n g t h e PTD i s s u e , n o t f o r t h e t r e a t m e n t o f t h e c o m p e n s a b l e i n j u r y . Con
s e q u e n t l y , we d e c l i n e t o a u t h o r i z e p ayment f o r t h e f o l l o w i n g e x p e n s e s : ( 1 ) t h e 
IME b y O r t h o p a e d i c C o n s u l t a n t s o n November 9, 1989; ( 2 ) t h e w o r k e r ' s t r a v e l e x 
p e n s e s t o O r t h o p a e d i c C o n s u l t a n t s ; and ( 3 ) t h e IME b y D r . H o l l a n d a n d a t t e n d a n t 
e x p e n s e s . 

We f i n d t h a t t h e r e m a i n i n g m e d i c a l s e r v i c e s a r e r e a s o n a b l e a n d n e c e s s a r y 
f o r t h e c o m p e n s a b l e i n j u r y a n d r e q u i r e d t o m a i n t a i n c l a i m a n t ' s m e d i c a l l y s t a 
t i o n a r y s t a t u s . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s r e o p e n e d t o p r o v i d e m e d i c a l 
s e r v i c e s a n d s u p p l i e s i n an amount n o t t o e x c e e d $ 4 , 2 8 9 . 3 5 . See OAR 4 3 8 - 1 2 -
0 3 7 ( 1 ) ( c ) . R e i m b u r s e m e n t f r o m t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e 
e x t e n t a l l o w e d u n d e r ORS 656.625 and OAR 436, D i v i s i o n 45. By t h i s o r d e r , t h e 
c l a i m i s a g a i n c l o s e d . 

F i n a l l y , s h o u l d o u r May 8, 1 9 9 1 , O r d e r o n R e v i e w i n WCB Case No. 90 - 0 7 9 9 9 
be r e v e r s e d o n j u d i c i a l r e v i e w , c l a i m a n t w o u l d be e n t i t l e d t o m e d i c a l b e n e f i t s 
i n a c c o r d a n c e w i t h ORS 656 . 2 4 5 . See OAR 4 3 8 - 1 2 - 0 3 7 ( 2 ) . I n t h a t e v e n t , we s h a l l 
w i t h d r a w t h i s own m o t i o n o r d e r i n s o f a r as i t a d d r e s s e s c l a i m a n t ' s r e q u e s t f o r 
m e d i c a l b e n e f i t s , a n d SA I F s h a l l be o b l i g a t e d t o r e i m b u r s e t h e R e o p e n e d C l a i m s 
R e s e r v e f o r a n y m e d i c a l b e n e f i t s a w a r d e d u n d e r t h i s o r d e r . 

I T I S SO ORDERED. 



1718 C i t e as 43 Van N a t t a 1718 ( 1 9 9 1 ) A u g u s t 1 4 , 1 9 9 1 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
BARRIE W. MUNGER, A p p l i c a n t 

WCB Case No. CV-91007 
CRIME V I C T I M ORDER 

Thomas E. E w i n g , A s s i s t a n t A t t o r n e y G e n e r a l 

R e v i e w e d b y B o a r d Members N e i d i g a nd W e s t e r b a n d . 

B a r r i e W. Munger ( h e r e a f t e r r e f e r r e d t o as " a p p l i c a n t " ) , h a s r e q u e s t e d 
B o a r d r e v i e w o f t h e D e p a r t m e n t o f J u s t i c e ' s F e b r u a r y 2 0 , 1 9 9 1 O r d e r o n R e c o n s i d 
e r a t i o n . By i t s o r d e r , t h e D e p a r t m e n t d e n i e d a p p l i c a n t ' s c l a i m f o r c o m p e n s a t i o n 
as a v i c t i m o f a c r i m e u n d e r ORS 147.005 t o 147 . 3 7 5 . The D e p a r t m e n t b a s e d i t s 
d e n i a l o n i n s u f f i c i e n t e v i d e n c e t o e s t a b l i s h t h a t a p p l i c a n t ' s i n j u r i e s w e r e t h e 
r e s u l t o f a c o m p e n s a b l e c r i m e as r e q u i r e d b y ORS 1 4 7 . 0 1 5 ( 1 ) . 

F o l l o w i n g o u r r e c e i p t o f t h e r e q u e s t f o r B o a r d r e v i e w , a p p l i c a n t was a d 
v i s e d t h a t he was e n t i t l e d t o p r e s e n t h i s c a s e t o a h e a r i n g o f f i c e r . To e x e r 
c i s e h i s r i g h t t o a h e a r i n g , a p p l i c a n t was i n s t r u c t e d t o n o t i f y t h e B o a r d w i t h i n 
15 d a y s f r o m t h e d a t e t h e D e p a r t m e n t m a i l e d h i m a c o p y o f i t s r e c o r d . T he De
p a r t m e n t m a i l e d a c o p y o f i t s r e c o r d t o a p p l i c a n t o n A p r i l 3 0 , 1 9 9 1 . A p p l i c a n t 
h a s r e q u e s t e d t h a t t h i s c a s e be c o n s i d e r e d b a s e d o n t h e r e c o r d a n d h i s w r i t t e n 
a r g u m e n t . See OAR 4 3 8 - 8 2 - 0 3 0 ( 2 ) . 

We h a v e c o n d u c t e d o u r r e v i e w i n a c c o r d a n c e w i t h a p p l i c a n t ' s w i s h e s . The 
s t a n d a r d f o r o u r r e v i e w u n d e r t h e A c t i s de n o v o , b a s e d o n t h e e n t i r e r e c o r d . 
ORS 1 4 7 . 1 5 5 ( 5 ) ; J i l l M. G a b r i e l , 35 Van N a t t a 1224, 1226 ( 1 9 8 3 ) . B a s e d o n o u r 
de n o v o r e v i e w o f t h e r e c o r d , we make t h e f o l l o w i n g f i n d i n g s a n d c o n c l u s i o n s . 

FINDINGS OF FACT 

On May 2 1 , 1 9 9 0 , t h e D e p a r t m e n t r e c e i v e d a p p l i c a n t ' s May 1 4 , 1990 c l a i m 
f o r c o m p e n s a t i o n as a v i c t i m o f a c r i m e . A c c o r d i n g t o t h e a p p l i c a t i o n , t h e 
c r i m e o c c u r r e d o n F e b r u a r y 12, 1990, when a p p l i c a n t was a s s a u l t e d w h i l e w a l k i n g 
a l o n g a s t r e e t . A p p l i c a n t was i n i t i a l l y h o s p i t a l i z e d f o r t h r e e d a y s . He p r i 
m a r i l y s u s t a i n e d i n j u r i e s t o h i s r i g h t e y e : a " r u p t u r e d g l o b e w i t h u v e a l 
p r o l a p s e ; " a n d " s u p e r f i c i a l e y e l i d l a c e r a t i o n s . " D r . C h e r n e , a p p l i c a n t ' s 
o p h t h a l m i c s u r g e o n , o p i n e d t h a t t h e i n j u r y was a p p a r e n t l y d u e t o a " s h a r p o b j e c t 
t h o u g h a r u p t u r e - l i k e e x t e n s i o n o f f t h e l a c e r a t i o n was a l s o p r e s e n t . " S e v e r a l 
s u r g e r i e s h a v e b e e n r e q u i r e d t o r e p a i r t h e damage. 

I n r e s p o n s e t o a p p l i c a n t ' s c l a i m f o r b e n e f i t s , t h e D e p a r t m e n t c o n d u c t e d an 
i n v e s t i g a t i o n . P o l i c e r e p o r t s o f t h e i n c i d e n t w e r e r e q u e s t e d . 

On J u n e 4, 1 9 9 0 , t h e D e p a r t m e n t r e c e i v e d t h e p o l i c e r e p o r t s . O f f i c e r 
B u r k s , a n i n v e s t i g a t i n g o f f i c e r , s t a t e d t h a t a p p l i c a n t was " v e r y i n t o x i c a t e d a n d 
was u n a b l e t o e x p l a i n how he g o t i n j u r e d . " B u r k s i n t e r v i e w e d Mr. Machen, a n 
i n d i v i d u a l who r e s i d e d n e a r w h e r e a p p l i c a n t h a d b e e n f o u n d . Machen r e p o r t e d 
t h a t a p p l i c a n t h a d b e e n w a l k i n g a r o u n d t r y i n g t o f i n d someone who w o u l d l e t h i m 
o u t o f t h e c o l d a n d snow. When Machen l a t e r l e f t h i s r e s i d e n c e , he f o u n d a p p l i 
c a n t l a y i n g o n t h e g r o u n d a nd b l e e d i n g f r o m t h e f a c e . Machen d i d n o t s e e a n y o n e 
a r o u n d a p p l i c a n t . T h e r e a f t e r , Machen r e t u r n e d t o h i s r e s i d e n c e t o c a l l f o r 
a s s i s t a n c e . 

O f f i c e r B u r k s a l s o c o n t a c t e d Mr. M a r t i n , a n o t h e r i n d i v i d u a l who r e s i d e d i n 
t h e a r e a . M a r t i n h a d a l l o w e d a p p l i c a n t t o e n t e r M a r t i n ' s r e s i d e n c e t o g e t warm. 
A t t h a t t i m e , a p p l i c a n t was n o t i n j u r e d . A p p l i c a n t l e f t a f t e r a p p r o x i m a t e l y 10 
m i n u t e s . S e v e r a l m i n u t e s l a t e r , M a r t i n saw a p p l i c a n t l a y i n g o n t h e g r o u n d w i t h 
no o n e a r o u n d h i m . 

When O f f i c e r B u r k s i n v e s t i g a t e d t h e s c e n e , he l o c a t e d a p p l i c a n t ' s e y e 
g l a s s e s o n t h e s i d e w a l k . B u r k s a l s o o b s e r v e d b l o o d a n d m a r k s i n t h e snow w h e r e 
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a p p l i c a n t h a d b e e n l a y i n g . No f o o t p r i n t s o r s i g n s o f a s t r u g g l e w e r e l o c a t e d . 
F o l l o w i n g h i s i n v e s t i g a t i o n , B u r k s c o n c l u d e d t h a t " [ i ] t was p o s s i b l e [ a p p l i c a n t ] 
f e l l down o u t s i d e t h e r e s i d e n c e s , c a u s i n g h i s i n j u r i e s . " 

O f f i c e r F l o r a a c c o m p a n i e d a p p l i c a n t t o t h e h o s p i t a l . F l o r a r e p o r t e d t h a t 
a p p l i c a n t was c o n s c i o u s , b u t i n i t i a l l y i n c o h e r e n t . F l o r a a l s o d e t e c t e d a n o d o r 
o f a l c o h o l i c b e v e r a g e on a p p l i c a n t , who e v e n t u a l l y s t a t e d t h a t a " w h i t e m a l e " 
h a d s t r u c k h i m w i t h a " l e f t f i s t . " A p p l i c a n t was u n a b l e t o f u r t h e r d e s c r i b e t h e 
a l l e g e d a s s a i l a n t . F u r t h e r m o r e , he was u n s u r e w h e r e he was a t t h e t i m e o f t h e 
i n c i d e n t o r h i s r e a s o n f o r b e i n g t h e r e . F l o r a c o n c l u d e d t h a t " [ n ] o t h i n g was 
d i s c o v e r e d i n o u r i n v e s t i g a t i o n t o s u b s t a n t i a t e an a s s a u l t h a d o c c u r r e d . " 

I n d e s c r i b i n g a p p l i c a n t ' s c o n d i t i o n when he a r r i v e d a t t h e h o s p i t a l , D r . 
M o r g a n , e m e r g e n c y r o o m p h y s i c i a n , n o t e d t h e " h e a v y o d o r o f a l c o h o l o n [ a p p l i 
c a n t ' s ] b r e a t h a n d h i s s p e e c h i s somewhat s l u r r e d . " S t a t i n g t h a t a p p l i c a n t was 
i n i t i a l l y "somewhat c o n f u s e d , " M o r g a n a l s o r e p o r t e d t h a t a p p l i c a n t p r o v i d e d no 
i n f o r m a t i o n c o n c e r n i n g t h e " a l t e r c a t i o n " t h a t h a d r e s u l t e d i n h i s i n j u r y . 
A p p l i c a n t ' s b l o o d a l c o h o l was m e a s u r e d a t .30. I n a d d i t i o n t o e x a m i n i n g a p p l i 
c a n t ' s r i g h t e y e a n d e y e l i d i n j u r i e s , M o r g a n r e p a i r e d a s m a l l l a c e r a t i o n o f 
a p p l i c a n t ' s r i g h t u p p e r l i p , as w e l l as a l a c e r a t i o n i n t h e p o s t e r i o r p a r i e t a l 
s c a l p w h i c h a p p e a r e d t o be due t o a c o n t u s i o n . 

Ms. N e l s o n , a r e p r e s e n t a t i v e o f t h e Lane C o u n t y D i s t r i c t A t t o r n e y ' s C r i m e 
V i c t i m A s s i s t a n c e P r o g r a m , r e s p o n d e d t o t h e D e p a r t m e n t ' s r e q u e s t f o r i n f o r m a 
t i o n . N e l s o n r e p o r t e d t h a t no s u s p e c t h ad b e e n i d e n t i f i e d . 

On J a n u a r y 16, 1 9 9 1 , t h e D e p a r t m e n t i s s u e d i t s F i n d i n g s o f F a c t , C o n c l u 
s i o n s a n d O r d e r . R e l y i n g u p o n t h e p o l i c e r e p o r t s , t h e D e p a r t m e n t f o u n d t h a t 
n e i t h e r t h e w i t n e s s e s n o r t h e a r e a w h e r e a p p l i c a n t h a d b e e n f o u n d s u p p o r t e d 
a p p l i c a n t ' s c l a i m t h a t he had b e e n s t r u c k b y a w h i t e m a l e . C o n c l u d i n g t h a t 
t h e r e was i n s u f f i c i e n t e v i d e n c e t o e s t a b l i s h t h a t a p p l i c a n t h a d b e e n i n j u r e d as 
a r e s u l t o f a c o m p e n s a b l e c r i m e u n d e r ORS 1 4 7 . 0 0 5 ( 4 ) , t h e D e p a r t m e n t d e n i e d h i s 
a p p l i c a t i o n f o r b e n e f i t s p u r s u a n t t o ORS 1 4 7 . 0 1 5 ( 1 ) . 

On F e b r u a r y 13, 1 9 9 1 , t h e D e p a r t m e n t r e c e i v e d a p p l i c a n t ' s r e q u e s t f o r r e 
c o n s i d e r a t i o n o f i t s d e n i a l . C o n t e n d i n g t h a t he h a d s t r u c k f r o m b e h i n d a n d h a d 
n o t r e p o r t e d t o a n y p o l i c e o f f i c e r t h a t he h a d b e e n a s s a u l t e d b y a w h i t e m a l e , 
a p p l i c a n t a r g u e d t h a t t h e p o l i c e r e p o r t was e r r o n e o u s . On t h a t b a s i s , as w e l l 
as i n l i g h t o f t h e e x t e n s i v e m e d i c a l b i l l s a n d l o s t e a r n i n g s r e s u l t i n g f r o m t h e 
a s s a u l t , a p p l i c a n t s o u g h t r e c o n s i d e r a t i o n o f t h e p r i o r o r d e r a n d a c c e p t a n c e o f 
h i s c l a i m . 

F o l l o w i n g f u r t h e r c o n s i d e r a t i o n , on F e b r u a r y 2 0 , 1 9 9 1 , t h e D e p a r t m e n t 
f o u n d no b a s i s f o r a l t e r i n g i t s p r i o r o r d e r . C o n s e q u e n t l y , t h e D e p a r t m e n t a d 
h e r e d t o i t s J a n u a r y 16, 1 9 9 1 d e c i s i o n . T h e r e a f t e r , a p p l i c a n t r e q u e s t e d B o a r d 
r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

An a p p l i c a n t i s e n t i t l e d t o an a w a r d u n d e r t h e A c t i f , among o t h e r r e 
q u i r e m e n t s , he i s a v i c t i m o f a c o m p e n s a b l e c r i m e t h a t r e s u l t e d i n a c o m p e n s a b l e 
l o s s o f m o r e t h a n $100. ORS 1 4 7 . 0 1 5 ( 1 ) . "Compensable c r i m e " means a n i n t e n 
t i o n a l , k n o w i n g o r r e c k l e s s a c t t h a t r e s u l t s i n s e r i o u s b o d i l y i n j u r y o r d e a t h 
o f a n o t h e r p e r s o n a nd w h i c h , i f c o m m i t t e d b y a p e r s o n o f f u l l l e g a l c a p a c i t y , 
w o u l d b e p u n i s h a b l e as a c r i m e i n t h i s s t a t e . ORS 1 4 7 . 0 0 5 ( 4 ) . 

A p p l i c a n t d i s a g r e e s w i t h t h e D e p a r t m e n t ' s f i n d i n g s , w h i c h a r e b a s e d o n t h e 
p o l i c e r e p o r t s . S p e c i f i c a l l y , he c o n t e n d s t h a t he was s t r u c k f r o m b e h i n d o n t h e 
b a c k o f t h e h e a d . F u r t h e r m o r e , b e c a u s e he was r e n d e r e d u n c o n s c i o u s , he d e n i e s 
t h a t he t o l d a n y p o l i c e o f f i c e r t h a t he was a s s a u l t e d b y a w h i t e m a l e . 
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C o n s i d e r i n g t h e n u m e r o u s r e p o r t s d o c u m e n t i n g t h e h e a v y o d o r o f a l c o h o l o n 
a p p l i c a n t ' s b r e a t h a n d i n l i g h t o f t h e h i g h l y e l e v a t e d l e v e l o f h i s b l o o d a l c o 
h o l c o n t e n t a t t h e e m e r g e n c y room s h o r t l y a f t e r t h e i n c i d e n t , we a r e n o t i n 
c l i n e d t o r e l y u p o n a p p l i c a n t ' s r e c o l l e c t i o n s o f t h e e v e n t s s u r r o u n d i n g h i s i n 
j u r y . I n a n y e v e n t , e v e n i f t h e r e f e r e n c e s i n t h e p o l i c e r e p o r t s c o n c e r n i n g 
a p p l i c a n t ' s i n i t i a l s t a t e m e n t s a r e t o t a l l y d i s r e g a r d e d , we r e m a i n u n p e r s u a d e d 
t h a t a p p l i c a n t was t h e v i c t i m o f an i n t e n t i o n a l , k n o w i n g o r r e c k l e s s a c t . Con
s e q u e n t l y , a p p l i c a n t i s n o t e n t i t l e d t o b e n e f i t s u n d e r t h e A c t . ORS 1 4 7 . 0 0 5 ( 4 ) ; 
1 4 7 . 0 1 5 ( 1 ) . 

Our c o n c l u s i o n i s b a s e d on t h e f o l l o w i n g r e a s o n i n g . N o t w i t h s t a n d i n g 
a p p l i c a n t ' s r e p o r t e d s t a t e m e n t s t h a t he d i d n o t know w h a t h a p p e n e d o r t h a t h e 
was s t r u c k b y t h e l e f t f i s t o f a w h i t e m a l e , n e i t h e r t h e w i t n e s s e s who saw 
a p p l i c a n t s h o r t l y b e f o r e a n d a f t e r h i s i n j u r y n o r t h e a r e a s u r r o u n d i n g w h e r e he 
was f o u n d o n t h e snow s u p p o r t e d a p p l i c a n t ' s c l a i m t h a t he was a s s a u l t e d b y 
a n o t h e r i n d i v i d u a l . N o t o n l y i s t h e r e no i n d i c a t i o n t h a t t h e w i t n e s s e s e i t h e r 
h e a r d o r saw a n y o n e i n t h e v i c i n i t y , b u t t h e a r e a w h e r e a p p l i c a n t was f o u n d 
n e i t h e r c o n t a i n e d m a r k s n o r f o o t p r i n t s s u g g e s t i n g t h a t an a s s a u l t h a d o c c u r r e d . 
N o t w i t h s t a n d i n g a p p l i c a n t ' s a c c o u n t t h a t he was s t r u c k f r o m b e h i n d a n d t h e f a c t 
t h a t he s u f f e r e d a l a c e r a t i o n t o t h e b a c k o f h i s h e a d , t h e w i t n e s s e s ' a n d i n v e s 
t i g a t i n g o f f i c e r s ' o b s e r v a t i o n s do n o t l e a d us t o a c o n c l u s i o n t h a t a p p l i c a n t ' s 
i n j u r i e s w e r e c a u s e d b y an i n t e n t i o n a l , k n o w i n g o r r e c k l e s s a c t . S i n c e s u c h a 
f i n d i n g i s s t a t u t o r i l y r e q u i r e d t o e n t i t l e a p p l i c a n t t o a n a w a r d o f c o m p e n s a 
t i o n , we c o n c l u d e t h a t t h e c l a i m f o r b e n e f i t s m u st be d e n i e d . 

I n c o n c l u s i o n , we r e c o g n i z e t h e p h y s i c a l , e m o t i o n a l , a n d f i n a n c i a l t r a u m a 
t h a t t h i s i n c i d e n t h a s c a u s e d a p p l i c a n t . Y e t , t o r e c o v e r b e n e f i t s as a v i c t i m 
o f a c r i m e u n d e r t h e A c t , t h e L e g i s l a t u r e has m a n d a t e d t h a t s e v e r a l s p e c i f i c 
p r e r e q u i s i t e s m u s t be s a t i s f i e d . One o f t h o s e r e q u i r e m e n t s i s t h a t a p p l i c a n t 
m u s t e s t a b l i s h t h a t he i s t h e v i c t i m o f an i n t e n t i o n a l , k n o w i n g , o r r e c k l e s s 
a c t . F o r t h e r e a s o n s d e t a i l e d a b o v e , t h e r e c o r d d o e s n o t s u p p o r t s u c h a c o n c l u 
s i o n . I n a s m u c h a s a p p l i c a n t ' s c l a i m d o es n o t s a t i s f y a l l o f t h e s t a t u t o r y r e 
q u i r e m e n t s f o r r e c e i v i n g b e n e f i t s u n d e r t h e A c t , h i s c l a i m f o r b e n e f i t s m u s t b e 
d e n i e d . 

ORDER 

The J a n u a r y 16, 1 9 9 1 F i n d i n g s o f F a c t , C o n c l u s i o n s a n d O r d e r o f t h e 
D e p a r t m e n t o f J u s t i c e , as r e c o n s i d e r e d F e b r u a r y 2 0 , 1 9 9 1 , i s a f f i r m e d . 

A u g u s t 1 4 , 1 9 9 1 C i t e as 43 Van N a t t a 1720 ( 1 9 9 1 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
RONALD E . OCHSNER, C l a i m a n t 

Own M o t i o n No. 88-0224M 
OWN MOTION ORDER REFERRING FOR FACTFINDING HEARING 

M e r r i l l S c h n e i d e r , C l a i m a n t A t t o r n e y 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

By Own M o t i o n O r d e r d a t e d J u l y 1 , 1988, we r e o p e n e d c l a i m a n t ' s c l a i m f o r 
t h e p a y m e n t o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . The c l a i m r e m a i n s i n o p e n s t a t u s . 
The s e l f - i n s u r e d e m p l o y e r r e q u e s t s t h a t we s u s p e n d c l a i m a n t ' s e n t i t l e m e n t t o 
t h o s e b e n e f i t s a n d r e f e r f o r an e v i d e n t i a r y h e a r i n g t h e i s s u e o f w h e t h e r c l a i m 
a n t i s e n t i t l e d t o f u r t h e r t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

F o r a l l c l a i m s w h i c h w e r e i n o p e n s t a t u s o n December 3 1 , 1 9 9 0 , t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s m u s t be p a i d u n t i l t e r m i n a t i o n o f s u c h b e n e f i t s i s 
a u t h o r i z e d b y ORS 6 5 6 . 2 6 8 . See OAR 43 8 - 1 2 - 0 1 8 , 4 3 8 - 1 2 - 0 3 5 ( 2 ) . ORS 6 5 6 . 2 6 8 ( 3 ) 
p r o v i d e s f o r t e r m i n a t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s when o n e o f t h e 
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f o l l o w i n g e v e n t s f i r s t o c c u r s : ( 1 ) t h e w o r k e r r e t u r n s t o r e g u l a r o r m o d i f i e d 
e m p l o y m e n t ; ( 2 ) t h e a t t e n d i n g p h y s i c i a n g i v e s t h e w o r k e r a w r i t t e n r e l e a s e t o 
r e t u r n t o r e g u l a r w o r k ; o r ( 3 ) t h e a t t e n d i n g p h y s i c i a n g i v e s t h e w o r k e r a w r i t 
t e n r e l e a s e t o r e t u r n t o m o d i f i e d w o r k , s u c h w o r k i s o f f e r e d i n w r i t i n g t o t h e 
w o r k e r a n d t h e w o r k e r f a i l s t o b e g i n t h e w o r k . F o l l o w i n g t h e t e r m i n a t i o n o f 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , c l a i m a n t i s s t i l l e n t i t l e d t o t h e p a y m e n t 
o f t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s i n s o f a r as he r e m a i n s t e m p o r a r i l y a nd 
p a r t i a l l y d i s a b l e d . See OAR 4 3 8 - 1 2 - 0 3 5 ( 3 ) . 

The e m p l o y e r a l l e g e s t h a t c l a i m a n t h a s b e e n w o r k i n g f o r h i s w i f e ' s b u s i 
n e s s s i n c e J u n e , 1989, and e a r n i n g s u f f i c i e n t wages t o r e l i e v e t h e e m p l o y e r o f 
i t s o b l i g a t i o n t o p a y t e m p o r a r y d i s a b i l i t y b e n e f i t s . H o w e v e r , t h e r e i s no p e r 
s u a s i v e e v i d e n c e i n t h e r e c o r d t o s u p p o r t t h o s e a l l e g a t i o n s . A b s e n t s u c h e v i 
d e n c e , we d e c l i n e t o a u t h o r i z e t h e s u s p e n s i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

On t h e o t h e r h a n d , t h i s i s an a p p r o p r i a t e m a t t e r f o r r e f e r r a l t o t h e H e a r 
i n g s D i v i s i o n f o r an e v i d e n t i a r y h e a r i n g . A c c o r d i n g l y , we r e f e r t h i s m a t t e r f o r 
a n e v i d e n t i a r y h e a r i n g . The R e f e r e e s h a l l t a k e e v i d e n c e a n d make f i n d i n g s o f 
f a c t r e g a r d i n g w h e t h e r c l a i m a n t has r e t u r n e d t o w o r k a n d , i f s o , w h a t wages he 
ha s e a r n e d d u r i n g h i s e m p l o y m e n t . The R e f e r e e s h a l l t h e n make a r e c o m m e n d a t i o n 
r e g a r d i n g w h e t h e r c l a i m a n t i s e n t i t l e d t o t h e f u r t h e r p a y m e n t o f t e m p o r a r y d i s 
a b i l i t y b e n e f i t s a n d , i f s o , t o w h a t e x t e n t t h o s e b e n e f i t s s h o u l d b e p a i d . The 
R e f e r e e s h a l l f o r w a r d t h e r e c o m m e n d a t i o n t o u s . T h e r e a f t e r , we s h a l l i s s u e an 
o r d e r i n t h i s own m o t i o n m a t t e r . 

I T I S SO ORDERED. 

A u g u s t 14, 1 9 9 1 C i t e as 43 Van N a t t a 1 7 2 1 ( 1 9 9 1 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
LINDA J . HUGHES SMITH, C l a i m a n t 

WCB Case Nos. 8 9 - 2 6 2 6 1 & 88-11457 
ORDER ON RECONSIDERATION 

O l s o n , e t a l . , C l a i m a n t A t t o r n e y s 
J a n e l l e I r v i n g ( S a i f ) , D e f e n s e A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f o u r J u n e 2 8 , 1 9 9 1 o r d e r t h a t r e v e r s e d 
a R e f e r e e ' s o r d e r w h i c h i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
a w a r d f o r a l o w b a c k i n j u r y f r o m 23 p e r c e n t ( 7 3 . 6 d e g r e e s ) , a s a w a r d e d b y a 
D e t e r m i n a t i o n O r d e r , t o 60 p e r c e n t (192 d e g r e e s ) . On J u l y 2 4 , 1 9 9 1 , we a b a t e d 
o u r o r d e r t o a l l o w a d e q u a t e t i m e t o c o n s i d e r t h e m o t i o n a n d t o g r a n t t h e S A I F 
C o r p o r a t i o n a n o p p o r t u n i t y t o r e s p o n d . H a v i n g r e c e i v e d S A I F ' s r e s p o n s e , we now 
p r o c e e d w i t h o u r r e c o n s i d e r a t i o n . 

C l a i m a n t c o n t e n d s t h a t t h e a p p r o p r i a t e l e g a l s t a n d a r d was i n c o m p l e t e l y 
s t a t e d i n o u r o r d e r a nd t h u s , t h e B o a r d m i s a p p l i e d t h e l a w t o t h e f a c t s o f t h i s 
c a s e . S p e c i f i c a l l y , c l a i m a n t a r g u e s t h a t t h e O r d e r o n R e v i e w f a i l s t o f o l l o w 
C l e m o n s v . R o s e b u r g Lumber Co., 34 Or App 135 ( 1 9 7 8 ) , w h i c h s t a t e s t h a t d e t e r 
m i n i n g t h e r e a s o n a b l e n e s s o f r e f u s a l t o s u b m i t t o t r e a t m e n t m u s t t a k e i n t o 
a c c o u n t t h e w o r k e r ' s p e r s p e c t i v e . I d . a t 139. ( E m p h a s i s a d d e d ) . The c o u r t i n 
C l e m o n s f u r t h e r s t a t e d t h a t " t h e r e may be a s i g n i f i c a n t d i f f e r e n c e b e t w e e n t h e 
d e t a c h e d a n a l y s i s o f an e x p e r i e n c e d s u r g e o n and t h e a p p r a i s a l o f a w o r k e r who 
m u s t a c t u a l l y u n d e r g o t h e t r e a t m e n t w i t h i t s a t t e n d a n t r i s k s . " I d . a t 1 3 9 - 4 0 . 
I n C l e m o n s , t h e t r e a t m e n t t h a t t h e c l a i m a n t r e f u s e d was m a j o r s u r g e r y ; a r i g h t 
t r a n s a x i l l a r y r i b r e s e c t i o n . 

I n o u r p r i o r o r d e r , r e l y i n g on N e l s o n v . E B I C o m p a n i e s , 296 Or 246 ( 1 9 8 4 ) 
( c i t i n g C l e m o n s v . R o s e b u r g Lumber Co., s u p r a ) , we c o n c l u d e d t h a t c l a i m a n t d i d 
n o t make r e a s o n a b l e a t t e m p t s t o m i t i g a t e h e r damages b y s u b m i t t i n g t o p r o f f e r e d 
m e d i c a l a n d v o c a t i o n a l s e r v i c e s o f f e r e d b y SAIF. (See e . g . E x s . 3 3 - 5 , 3 4 , 4 1 , 
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4 2 , 4 5 , 5 3 - 1 , 6 9 ) . C l a i m a n t now a r g u e s t h a t she d i d n o t u n r e a s o n a b l y f a i l t o 
a c c e p t t h e s e r v i c e s b e c a u s e h e r t r e a t i n g p h y s i c i a n , D r . May, d i d n o t r e f e r h e r 
t o t h o s e s e r v i c e s . H o w ever, i t i s a p p a r e n t f r o m t h e r e c o r d t h a t D r . May d i d n o t 
r e f e r c l a i m a n t b e c a u s e she was n o t m o t i v a t e d t o p a r t i c i p a t e n o r t o i m p r o v e h e r 
c o n d i t i o n . 

As e a r l y as J u l y 1986, c l a i m a n t ' s i n i t i a l t r e a t i n g p h y s i c i a n r ecommended 
t h a t c l a i m a n t a t t e n d a p a i n c e n t e r . ( E x . 1 2 ) . She was e v a l u a t e d a t N o r t h w e s t 
P a i n C e n t e r t h a t same m o n t h . I n i t i a l l y , she was e n c o u r a g e d b y t h e p o s s i b i l i t y 
o f i m p r o v e m e n t b y a t t e n d i n g t h e p a i n c e n t e r , b u t t h e n b r o k e down a n d c r i e d a n d 
s a i d t h a t s h e j u s t w a n t s t o be " b a s i c a l l y l e f t a l o n e . " The e v a l u a t o r s w e r e c o n 
c e r n e d b y t h e s u b s t a n t i a l amount o f p a i n m e d i c a t i o n c l a i m a n t was t a k i n g , w h i l e 
a t t h e same t i m e s a y i n g s h e d i d n o t n e e d t o p a r t i c i p a t e i n a p a i n t r e a t m e n t p r o 
g r a m . ( E x . 1 3 - 2 ) . The p s y c h o l o g i c a l e v a l u a t i o n a t t h e P a i n C e n t e r r e v e a l e d 
t h a t c l a i m a n t h a d r e d u c e d i n c e n t i v e f o r r e d u c t i o n i n p a i n b e h a v i o r d u e t o s e c 
o n d a r y g a i n s i n t h e a r e a s o f r e l i e f f r o m w o r k p r e s s u r e s , r e l i e f f r o m h o u s e h o l d 
d u t i e s a n d f i n a n c i a l c o m p e n s a t i o n . (Ex. 1 4 - 6 ) . 

I n F e b r u a r y 1 9 8 8 , c l a i m a n t was e v a l u a t e d a t S a l em H o s p i t a l I n d u s t r i a l 
M e d i c i n e P r o g r a m . D r . C h e s t e r , M.D., n o t e d t h a t c l a i m a n t was a n g r y a n d f r u s 
t r a t e d a n d d i d n o t w a n t t o become i n v o l v e d w i t h t h e w o r k h a r d e n i n g p r o c e s s , 
b e c a u s e s h e s e e s i t as a " p l o y o f t h e i n s u r a n c e company a n d o f no v a l u e t o h e r " . 
( E x . 3 3 - 5 ) . The p s y c h o l o g i c a l s c r e e n i n g a t S a l em H o s p i t a l r e v e a l e d t h a t c l a i m 
a n t h a d many u n d e r l y i n g p s y c h o l o g i c a l p r o b l e m s , a n d c l a i m a n t r e p o r t e d t o D r . 
P i t c h f o r d , Ph.D., t h a t she d i d n o t w a n t t o l e a r n a n y s t r a t e g i e s t h a t m i g h t make 
i t e a s i e r f o r c l a i m a n t t o t o l e r a t e p a i n . ( E x . 3 4 - 3 ) . 

I n A u g u s t 19 8 8 , SAIF o f f e r e d t o p r o v i d e p s y c h o l o g i c a l o r p s y c h i a t r i c 
t r e a t m e n t f o r c l a i m a n t i f D r . May f e l t t h a t i t w o u l d make h e r e m p l o y a b l e a g a i n . 
( E x . 4 1 ) . D r . May i n d i c a t e d t h a t he s p o k e w i t h c l a i m a n t a b o u t t h e o f f e r a n d 
t h a t s h e was a g r e e a b l e t o e n t e r i n t o p s y c h o l o g i c a l c o n s u l t a t i o n . ( E x . 4 2 ) . 
C l a i m a n t c o n f i r m e d t h a t s h e d i d d i s c u s s t h i s o p t i o n w i t h D r . May. ( T r . 4 4 ) . On 
November 17, 1 9 8 8 , D r . May i n d i c a t e d t h a t c l a i m a n t w o u l d n o t be r e f e r r e d f o r 
s u c h c o u n s e l i n g u n l e s s s h e e x p l i c i t l y r e q u e s t s i t h e r s e l f . ( E x . 4 5 ) . 

I n D ecember 198 8 , c l a i m a n t was e v a l u a t e d a t O r e g o n P a i n C e n t e r . D r . 
K u l l e r , M.D., f e l t t h a t p a i n c e n t e r t r e a t m e n t c o u l d a f f o r d h e r a n o p p o r t u n i t y o f 
g e t t i n g t o a much more f u n c t i o n a l and p r o d u c t i v e l e v e l . D u r i n g a p s y c h o l o g i c a l 
e v a l u a t i o n a t t h e P a i n C e n t e r , i t was n o t e d t h a t c l a i m a n t was i n i t i a l l y a d a m a n t 
t h a t s h e w o u l d n o t e n t e r p a i n c e n t e r t r e a t m e n t . By t h e e n d o f t h e e v a l u a t i o n 
s h e h a d r e v e r s e d h e r a t t i t u d e , a d m i t t i n g t h a t she n e e d e d h e l p a n d a s k i n g t h a t 
someone s p e a k t o h e r d o c t o r and h u s b a n d , who she c l a i m e d w e r e r e s i s t i v e t o t h i s 
t y p e o f t r e a t m e n t . ( E x . 4 8 - 5 ) . 

D u r i n g a n o f f i c e v i s i t w i t h c l a i m a n t o n J a n u a r y 9, 1 9 8 9 , D r . May n o t e d 
t h a t he h a d r e c e i v e d t h e O r e g o n P a i n C e n t e r r e p o r t a n d s t a t e d t h a t c l a i m a n t i s 
" c u r r e n t l y d e c i d i n g w h e t h e r she w a n t s t o e m b a r k u p o n t r e a t m e n t " a t t h e C e n t e r . 
( E x . 6 5 - 2 ) . On J a n u a r y 20, 1989, D r . May a d v i s e d t h a t he h a d d e c i d e d n o t t o 
r e f e r c l a i m a n t t o a p a i n c l i n i c . ( E x . 5 1 A ) . He l a t e r n o t e d t h a t " [ i ] t h a s 
n e v e r b e e n a q u e s t i o n as t o w h e t h e r she c o u l d be a b l e t o p a r t i c i p a t e i n a p a i n 
c e n t e r . R a t h e r , i t has b e e n a q u e s t i o n t h a t she has c h o s e n n o t t o p a r t i c i p a t e 
i n a p a i n c e n t e r , a n d I h a v e t a k e n t h e p o s i t i o n t h a t i t w o u l d be i n a p p r o p r i a t e 
f o r me t o r e f e r h e r t o a p a i n c e n t e r and p r e s s u r e h e r t o a t t e n d a p a i n c e n t e r 
when h e r m o t i v a t i o n f o r s u c h a r e f e r r a l i s p o o r . " ( E x . 7 1 ) . 

D r . H o l m e s n o t e d t h a t t h e O r e g o n P a i n C e n t e r h a d o f t e n t r e a t e d p a t i e n t s 
who a r e q u i t e d i s c o u r a g e d , s k e p t i c a l , h o s t i l e a n d d e m o r a l i z e d , s u c h as c l a i m a n t . 
H o w e v e r , he n o t e d t h a t t h o s e p a t i e n t s g e n e r a l l y a t t e n d t h e C e n t e r u n d e r f i r m 
r e c o m m e n d a t i o n f r o m t h e i r p h y s i c i a n s . (Ex. 5 3 - 3 ) . I t i s c l e a r t h a t D r . May 
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a c c e d e d t o c l a i m a n t ' s w i s h e s t h a t she n o t a t t e n d t h e p r o g r a m a n d d e c l i n e d t o 
e n c o u r a g e h e r t o a t t e n d O r e g o n P a i n C e n t e r . ( E x . 5 4 ) . 
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We a g r e e w i t h c l a i m a n t ' s a r g u m e n t t h a t , p u r s u a n t t o C l e m o n s , r e a s o n a b l e 
n e s s o f r e f u s a l o f t r e a t m e n t m u st t a k e i n t o a c c o u n t c l a i m a n t ' s p e r s p e c t i v e . 
R e l e v a n t f a c t o r s l i s t e d i n Cle m o n s , s u p r a a t 139, w h i c h s h o u l d b e c o n s i d e r e d 
when a s s e s s i n g r e a s o n a b l e n e s s f r o m c l a i m a n t ' s p e r s p e c t i v e , i n c l u d e t h e w o r k e r ' s 
p r e s e n t p h y s i c a l a nd p s y c h o l o g i c a l c o n d i t i o n , t h e d e g r e e o f p a i n a c c o m p a n y i n g 
a n d f o l l o w i n g t r e a t m e n t , t h e r i s k s p o s e d by t h e t r e a t m e n t a n d t h e l i k e l i h o o d 
t h a t i t w o u l d s i g n i f i c a n t l y r e d u c e t h e w o r k e r ' s d i s a b i l i t y . I n C l e m o n s t h o s e 
f a c t o r s w e r e a p p l i e d i n l i g h t o f a recommended m a j o r s u r g e r y w h i c h was r e l a 
t i v e l y p a i n f u l , r e q u i r e d g e n e r a l a n e s t h e s i a ( w i t h i t s a c c o m p a n y i n g r i s k s ) , a n d 
t h e s u c c e s s o f w h i c h was q u e s t i o n a b l e . I d . a t 140. H e r e , t h e p a i n a n d r i s k s o f 
t h e r ecommended t r e a t m e n t a r e g r e a t l y r e d u c e d f r o m t h o s e i n C l e m o n s . I n a d d i 
t i o n , t h e l i k e l i h o o d o f s i g n i f i c a n t r e d u c t i o n i n c l a i m a n t ' s d i s a b i l i t y i s g o o d 
b u t f o r c l a i m a n t ' s l a c k o f m o t i v a t i o n . 

I t i s a p p a r e n t , f r o m t h e a b o v e m e n t i o n e d e v i d e n c e i n t h i s r e c o r d , t h a t 
c l a i m a n t i s n o t m o t i v a t e d t o i m p r o v e h e r s i t u a t i o n . We a g r e e t h a t i t i s u n 
l i k e l y t h a t a p e r s o n i n c l a i m a n t ' s s i t u a t i o n f r o m a n o n - c o m p e n s a b l e i n j u r y w o u l d 
n o t a v a i l h e r s e l f o f t r e a t m e n t p r o g r a m s s u c h as t h o s e o f f e r e d t o c l a i m a n t t o i m 
p r o v e h e r t o l e r a n c e t o p a i n , i m p r o v e h e r p h y s i c a l c a p a c i t i e s a n d i m p r o v e h e r 
v o c a t i o n a l o p t i o n s . 

M o r e o v e r , we a d h e r e t o o u r p r i o r c o n c l u s i o n s t h a t c l a i m a n t h a s n o t made 
r e a s o n a b l e a t t e m p t s t o m i t i g a t e h e r damages and t h a t a n y u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y w h i c h she s u f f e r s i n e x c e s s o f t h a t d e t e r m i n e d b y t h e " s t a n d a r d s " 
s h o u l d n o t be c o m p e n s a t e d . See N e l s o n and Clem o n s , s u p r a . 

A c c o r d i n g l y , o u r J u n e 28, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
s u p p l e m e n t e d h e r e i n , we a d h e r e t o and r e p u b l i s h o u r J u n e 2 8 , 1 9 9 1 o r d e r i n i t s 
e n t i r e t y . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
WONDER WINDOM-HALL, C l a i m a n t 

WCB Case No. 90-06799 
ORDER ON REVIEW (REMANDING) 

Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members N e i d i g a nd W e s t e r b a n d . 

C l a i m a n t , p r o s e , r e q u e s t s r e v i e w o f R e f e r e e D a r o n ' s o r d e r t h a t d i s m i s s e d 
h e r r e q u e s t f o r h e a r i n g f o r f a i l u r e t o a p p e a r . On r e v i e w , t h e i s s u e i s w h e t h e r 
t h e R e f e r e e s h o u l d h a v e d i s m i s s e d t h e r e q u e s t f o r h e a r i n g . We r e m a n d . 

FINDINGS OF FACT 

On M a r c h 2 8 , 1990, t h r o u g h c o u n s e l , c l a i m a n t r e q u e s t e d a h e a r i n g r a i s i n g 
c o m p e n s a b i l i t y a n d m e d i c a l s e r v i c e s as i s s u e s . The m a t t e r was i n i t i a l l y s e t f o r 
h e a r i n g o n A u g u s t 2 7 , 1990. T h a t h e a r i n g d a t e was s u b s e q u e n t l y a d v a n c e d t o J u n e 
2 5 , 1990 b y N o t i c e o f A c c e l e r a t e d H e a r i n g . On t h a t d a t e , c l a i m a n t a p p e a r e d 
t h r o u g h h e r c o u n s e l . The h e a r i n g was c o n v e n e d a n d c o n t i n u e d t o a l a t e r d a t e . 
The B o a r d s u b s e q u e n t l y i s s u e d a N o t i c e o f H e a r i n g w h i c h s c h e d u l e d t h e c o n t i n u e d 
h e a r i n g f o r A u g u s t 2 7 , 1990. 
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By l e t t e r d a t e d J u l y 3, 1990, c l a i m a n t ' s t h e n - c o u n s e l n o t i f i e d t h e B o a r d 
t h a t c l a i m a n t h a d d e c i d e d t o e m p l o y s u b s t i t u t e c o u n s e l . The h e a r i n g s e t t o 
r e c o n v e n e o n A u g u s t 2 7 , 1990 was s u b s e q u e n t l y p o s t p o n e d . 

C l a i m a n t f i l e d a new R e q u e s t f o r H e a r i n g , t h r o u g h s u b s t i t u t e c o u n s e l , o n 
November 3 0 , 1 9 9 0 . By N o t i c e d a t e d December 7, 1990, t h e h e a r i n g was s e t f o r 
F e b r u a r y 8, 1 9 9 1 . 

On December 2 1 , 1990, c l a i m a n t ' s s u b s t i t u t e c o u n s e l n o t i f i e d t h e B o a r d 
t h a t c l a i m a n t no l o n g e r w i s h e d t o h a v e h i m r e p r e s e n t h e r i n t h e m a t t e r . C l a i m 
a n t c o n f i r m e d w i t h t h e B o a r d b y l e t t e r d a t e d December 2 4 , 1 9 9 1 t h a t s h e h a d 
d i s m i s s e d h e r s u b s t i t u t e c o u n s e l . C l a i m a n t r e q u e s t e d a p o s t p o n e m e n t o f t h e 
F e b r u a r y 8, 1 9 9 1 h e a r i n g i n o r d e r " t o p r e p a r e a nd r e v i e w t h i s c a s e w i t h new 
c o u n s e l . " The e m p l o y e r o b j e c t e d t o t h e p o s t p o n e m e n t r e q u e s t . 

By l e t t e r d a t e d J a n u a r y 3, 1 9 9 1 , A s s i s t a n t P r e s i d i n g R e f e r e e L i p t o n 
a c k n o w l e d g e d c l a i m a n t ' s p o s t p o n e m e n t r e q u e s t . As t h e r e r e m a i n e d o n e m o n t h 
b e f o r e c l a i m a n t ' s s c h e d u l e d h e a r i n g d a t e , R e f e r e e L i p t o n s u g g e s t e d t h a t c l a i m a n t 
a t t e m p t t o r e t a i n new c o u n s e l . I n t h e e v e n t c l a i m a n t ' s new c o u n s e l r e q u i r e d 
a d d i t i o n a l p r e p a r a t i o n t i m e , c l a i m a n t was a d v i s e d t h a t a p o s t p o n e m e n t w o u l d b e 
c o n s i d e r e d . 

P u r s u a n t t o m i l i t a r y o r d e r s d a t e d F e b r u a r y 7, 1 9 9 1 , t h e d a y b e f o r e t h e 
s c h e d u l e d h e a r i n g , c l a i m a n t ' s h u s b a n d was n o t i f i e d t h a t , as a r e s u l t o f O p e r a 
t i o n D e s e r t S t o r m , he was b e i n g c a l l e d t o i n v o l u n t a r y a c t i v e m i l i t a r y d u t y as o f 
F e b r u a r y 8. P u r s u a n t t o t h e same o r d e r s , D r . E d w a r d C o n r a d , J r . , was a l s o 
c a l l e d t o a c t i v e d u t y as o f t h e same d a t e . D r . C o n r a d h a d p r e v i o u s l y r e v i e w e d 
c l a i m a n t ' s m e d i c a l r e c o r d s . D r . C o n r a d a u t h o r e d a r e p o r t o n F e b r u a r y 6, 1 9 9 1 
d i s c u s s i n g t h e p o s s i b l e c a u s a l r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s w o r k a n d h e r med
i c a l c o n d i t i o n . By c o v e r l e t t e r d a t e d F e b r u a r y 8, 1 9 9 1 , D r . C o n r a d f o r w a r d e d 
t h i s r e p o r t t o R e f e r e e L i p t o n . The r e p o r t was r e c e i v e d b y t h e H e a r i n g s D i v i s i o n 
o n F e b r u a r y 2 1 , 1 9 9 1 . 

A h e a r i n g was c o n v e n e d i n t h i s m a t t e r on F e b r u a r y 8, 1 9 9 1 . C l a i m a n t n e i 
t h e r a p p e a r e d p e r s o n a l l y n o r t h r o u g h c o u n s e l . The e m p l o y e r ' s c o u n s e l moved t h a t 
c l a i m a n t ' s h e a r i n g r e q u e s t be d i s m i s s e d f o r f a i l u r e t o a p p e a r . R e f e r e e D a r o n 
o r a l l y g r a n t e d t h e m o t i o n . By o r d e r d a t e d F e b r u a r y 13, 1 9 9 1 , R e f e r e e D a r o n d i s 
m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

By l e t t e r d a t e d F e b r u a r y 12, 1 9 9 1 , c l a i m a n t r e q u e s t e d t h a t t h e " F e b r u a r y 
8, 1 9 9 1 " d i s m i s s a l o r d e r be " o v e r r u l e d . " The l e t t e r r e c i t e d t h a t , p r i o r t o d i s 
m i s s a l , R e f e r e e L i p t o n h a d b e e n i n f o r m e d o f " [ c l a i m a n t ' s ] p h y s i c a l c o n d i t i o n a n d 
t h e s t a t u s o f [ c l a i m a n t ' s h u s b a n d ' s ] m i l i t a r y a c t i v a t i o n . " The l e t t e r was t r e a t 
e d a s a r e q u e s t f o r r e c o n s i d e r a t i o n . By r e c o n s i d e r a t i o n o r d e r d a t e d M a r c h 14, 
1 9 9 1 , R e f e r e e D a r o n d e n i e d c l a i m a n t ' s r e q u e s t , r e a s o n i n g t h a t c l a i m a n t h a d 
f a i l e d t o e s t a b l i s h " g o o d c a u s e " f o r h e r f a i l u r e t o a p p e a r . C l a i m a n t f i l e d a 
r e q u e s t f o r B o a r d r e v i e w on A p r i l 1 , 1 9 9 1 . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t p u r s u a n t t o OAR 4 3 8 - 0 6 -
0 7 1 . T h a t r u l e p r o v i d e s : 

" ( 1 ) A r e q u e s t f o r h e a r i n g may be d i s m i s s e d i f a 
r e f e r e e f i n d s t h a t t h e p a r t y t h a t r e q u e s t e d t h e 
h e a r i n g h a s a b a n d o n e d t h e r e q u e s t f o r h e a r i n g o r 
ha s e n g a g e d i n c o n d u c t t h a t has r e s u l t e d i n a n u n 
j u s t i f i e d d e l a y i n t h e h e a r i n g o f more t h a n 60 
d a y s . 
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" ( 2 ) U n j u s t i f i e d f a i l u r e o f a p a r t y o r t h e p a r t y ' s 
r e p r e s e n t a t i v e t o a t t e n d a scheduled h e a r i n g i s a 
w a i v e r o f appearance. I f t h e p a r t y t h a t waives 
appearance i s t h e p a r t y t h a t r e q u e s t e d t h e h e a r i n g , 
t h e r e f e r e e s h a l l d i s m i s s t h e r e q u e s t f o r h e a r i n g 
as h a v i n g been abandoned u n l e s s e x t r a o r d i n a r y c i r 
cumstances j u s t i f y postponement o r c o n t i n u a n c e o f 
t h e h e a r i n g . " 

OAR 438-06-081 p r o v i d e s , i n t u r n , t h a t h e a r i n g s s h a l l n o t be postponed 
e x c e p t "upon a f i n d i n g o f e x t r a o r d i n a r y c i r c u m s t a n c e s beyond t h e c o n t r o l o f t h e 
p a r t y ... r e q u e s t i n g t h e postponement." 

Both p r i o r t o h e a r i n g and i n her r e q u e s t f o r r e v i e w , c l a i m a n t argues t h a t 
she was s i c k and c o u l d n o t appear a t t h e h e a r i n g . However, t h e m a t e r i a l s from 
Dr. Conrad, upon whi c h c l a i m a n t r e l i e s i n s u p p o r t o f t h i s a s s e r t i o n , do n o t 
e s t a b l i s h t h a t c l a i m a n t was unable t o a t t e n d t h e h e a r i n g due t o i l l n e s s . To 
t h e e x t e n t t h o s e m a t e r i a l s address c l a i m a n t ' s p h y s i c a l c o n d i t i o n , t h e y d i s c u s s 
o n l y t h e c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s c o n d i t i o n and her work; t h e y do 
n o t address whether c l a i m a n t was p h y s i c a l l y capable o f a t t e n d i n g t h e h e a r i n g . 
Moreover, a l t h o u g h c l a i m a n t s t a t e s i n her a p p e l l a n t ' s b r i e f t h a t she was n o t 
m e d i c a l l y s t a t i o n a r y , t h a t she was on m e d i c a t i o n , and t h a t she had p h y s i c a l r e 
s t r i c t i o n s , t h e s e a s s e r t i o n s f a l l s h o r t o f e s t a b l i s h i n g i n a b i l i t y t o a t t e n d her 
h e a r i n g due t o her c o n d i t i o n . T h e r e f o r e , we agree w i t h t h e R e f e r e e t h a t c l a i m 
a n t f a i l e d t o e s t a b l i s h her own i n a b i l i t y t o a t t e n d t h e h e a r i n g as a b a s i s f o r 
g r a n t i n g a postponement. 

C l a i m a n t a l s o argues t h a t a postponement s h o u l d have been g r a n t e d t o her 
because her husband and Dr. Conrad were u n a v a i l a b l e t o a t t e n d t h e F e b r u a r y 8, 
1991 h e a r i n g because t h e y were b o t h o r d e r e d t o r e p o r t f o r a c t i v e m i l i t a r y d u t y 
on t h a t day. C l a i m a n t ' s b r i e f i n d i c a t e s t h a t she i n t e n d e d t h a t her husband and 
Dr. Conrad make "a p e r s o n a l appearance on [ h e r ] b e h a l f t o s t a t e and v e r i f y 
[ h e r ] m e d i c a l c o n d i t i o n a t t h e scheduled h e a r i n g o f 8 F e b r u a r y 1991." Cl a i m a n t 
s u b m i t s a copy o f her husband's and Dr. Conrad's m i l i t a r y o r d e r s i n s u p p o r t o f 
t h i s c o n t e n t i o n . 

OAR 438-06-081 p r o v i d e s s e v e r a l examples which do n o t q u a l i f y as " e x t r a 
o r d i n a r y c i r c u m s t a n c e s beyond t h e c o n t r o l o f t h e p a r t y ... r e q u e s t i n g t h e p o s t 
ponement . " I n p a r t i c u l a r , s u b s e c t i o n (2) s t a t e s t h a t " ( u ] a v a i l a b i l i t y o f a 
p a r t y , w i t n e s s o r r e p r e s e n t a t i v e due t o nonemergency m e d i c a l o r d e n t a l a p p o i n t 
ment, o c c u p a t i o n a l , p e r s o n a l o r p r o f e s s i o n a l b u s i n e s s o r a p p o i n t m e n t s " does n o t 
j u s t i f y postponement. We conclude t h e f a c t t h a t c l a i m a n t ' s husband and Dr. 
Conrad were c a l l e d t o a c t i v e d u t y i s n o t s u b j e c t t o t h i s p r o v i s i o n . We n o t e 
t h a t t h e m i l i t a r y o r d e r s d i r e c t i n g c l a i m a n t ' s husband and Dr. Conrad t o r e p o r t 
f o r a c t i v e d u t y a r e d a t e d j u s t one day p r i o r t o t h e s c h e d u l e d h e a r i n g . I n ad
d i t i o n , we do n o t equate b e i n g c a l l e d t o i n v o l u n t a r y a c t i v e m i l i t a r y d u t y d u r 
i n g w a r t i m e w i t h " o c c u p a t i o n a l , p e r s o n a l o r p r o f e s s i o n a l b u s i n e s s o r a p p o i n t 
ments" as expressed i n OAR 438-06-081(2). I n s t e a d , we c o n c l u d e t h a t t h e u nique 
c i r c u m s t a n c e s here amount t o e x t r a o r d i n a r y c i r c u m s t a n c e s beyond c l a i m a n t ' s 
c o n t r o l . 

The i n s u r e r argues t h a t no evidence has been p r e s e n t e d t h a t e i t h e r c l a i m 
a n t ' s husband o r Dr. Conrad i s a "necessary p a r t y " t o t h i s case. We do n o t 
agree t h a t t h e i s s u e s h o u l d be framed i n terms o f whether e i t h e r c l a i m a n t ' s 
husband o r Dr. Conrad i s a "necessary p a r t y . " I n s t e a d , we c o n c l u d e t h a t t h e 
i s s u e i s whether c l a i m a n t ' s husband o r Dr. Conrad can p r o v i d e p r o b a t i v e e v i 
dence t o t h e t r i e r o f f a c t f o r purposes o f r e s o l v i n g t h i s m a t t e r . The r e c o r d 
i s n o t f u l l y d e veloped on t h i s i s s u e . R e c o g n i z i n g t h a t c l a i m a n t has appeared 
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p r o se i n t h i s m a t t e r , we conclude t h a t s u b s t a n t i a l j u s t i c e would b e s t be 
se r v e d by p e r m i t t i n g t h e p a r t i e s t o address t h a t i s s u e . ORS 65 6 . 2 8 3 ( 7 ) . 

We n o t e t h a t t h e r e c o r d does n o t e s t a b l i s h t h a t c l a i m a n t t i m e l y p r o v i d e d 
t h e i n s u r e r w i t h n o t i c e o f an i n t e n t t o c a l l Dr. Conrad as a w i t n e s s a t her 
h e a r i n g . See OAR 438-07-016. However, f a i l u r e t o d i s c l o s e under t h e r u l e does 
n o t p r e c l u d e such t e s t i m o n y . I n s t e a d , t h e r u l e a l l o w s f o r t h e t e s t i m o n y o f 
u n d i s c l o s e d e x p e r t s a t t h e Referee's d i s c r e t i o n . 

A c c o r d i n g l y , we v a c a t e t h e Referee's o r d e r and remand t h e case t o t h e 
P r e s i d i n g R e f e r e e w i t h i n s t r u c t i o n s t o a s s i g n a r e f e r e e t o d e t e r m i n e w h e t h e r 
e i t h e r c l a i m a n t ' s husband o r Dr. Conrad can p r o v i d e p r o b a t i v e t e s t i m o n y on t h e 
u n d e r l y i n g c o m p e n s a b i l i t y i s s u e t h e r e b y j u s t i f y i n g postponement and, i f so, 
whether Dr. Conrad s h o u l d be a l l o w e d t o t e s t i f y under OAR 438-07-016. The p r o 
c e e d i n g t o make such a d e t e r m i n a t i o n s h a l l be h e l d i n any manner t h a t a c h i e v e s 
s u b s t a n t i a l j u s t i c e . I f t h e assig n e d Referee d e t e r m i n e s t h a t d i s m i s s a l was 
j u s t i f i e d , t h e n a f i n a l a p p e a l a b l e d i s m i s s a l o r d e r s h a l l be i s s u e d . I f t h e 
as s i g n e d r e f e r e e f i n d s t h a t c l a i m a n t ' s h e a r i n g r e q u e s t s h o u l d n o t have been 
d i s m i s s e d , t h e n t h e r e f e r e e s h a l l proceed t o a h e a r i n g on t h e m e r i t s o f c l a i m 
a n t ' s h e a r i n g r e q u e s t . F o l l o w i n g t h e h e a r i n g on t h e m e r i t s , t h e r e f e r e e s h a l l 
i s s u e a f i n a l , a p p e a l a b l e o r d e r i n c o r p o r a t i n g t h e r u l i n g as t o d i s m i s s a l . 

ORDER 

The Refer e e ' s o r d e r d a t e d February 13, 1991, as r e c o n s i d e r e d March 14, 
1991, i s v a c a t e d and t h e case i s remanded t o t h e P r e s i d i n g R eferee t o r e a s s i g n 
t h e case f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

August 15, 1991 C i t e as 43 Van N a t t a 1726 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
VERNE E. DAVIS, Claimant 
WCB Case No. TP-91012 

THIRD PARTY PARTIAL DISTRIBUTION ORDER 
Olson, e t a l . , Claimant A t t o r n e y s 
D a r r y l Nelson, Defense A t t o r n e y 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , as a p a y i n g agency, has p e t i 
t i o n e d t h e Board t o r e s o l v e a c o n f l i c t c o n c e r n i n g a " j u s t and p r o p e r " d i s t r i b u 
t i o n o f proceeds f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 656 . 5 9 3 ( 3 ) . N o t i n g 
t h a t c l a i m a n t ' s permanent d i s a b i l i t y r e s u l t i n g from h i s a g g r a v a t i o n c l a i m has 
n o t been f i n a l l y d e t e r m i n e d , L i b e r t y Northwest asks t h a t c l a i m a n t ' s a t t o r n e y be 
d i r e c t e d t o r e t a i n t h e r e m a i n i n g balance o f s e t t l e m e n t proceeds i n t r u s t p e n d i n g 
t h a t f i n a l d e t e r m i n a t i o n . We g r a n t L i b e r t y N o rthwest's r e q u e s t . 

FINDINGS OF FACT < 

I n March 1988, w h i l e p e r f o r m i n g h i s employment d u t i e s as a l o g t r u c k 
d r i v e r , c l a i m a n t was i n v o l v e d i n a motor v e h i c l e a c c i d e n t when t h e t r u c k he was 
o p e r a t i n g was s t r u c k by an o t h e r l o g t r u c k which had s k i d d e d o u t o f c o n t r o l on an 
i c y r o a d . C l a i m a n t f i l e d a c l a i m f o r a l e f t s h o u l d e r b r u i s e o r s t r a i n . 

C l a i m a n t ' s i n j u r y c l a i m was accepted as n o n d i s a b l i n g . I n August 1988, t h e 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order. Claimant was c o n s i d e r e d t o be medi
c a l l y s t a t i o n a r y on June 3, 1988. No compensation f o r t e m p o r a r y o r permanent 
d i s a b i l i t y was g r a n t e d . 

C l a i m a n t engaged l e g a l c o u n s e l t o pursue a t h i r d p a r t y cause o f a c t i o n f o r 
n e g l i g e n c e a g a i n s t t h e d r i v e r o f t h e o t h e r l o g g i n g t r u c k i n v o l v e d i n t h e March 
1988 a c c i d e n t . Sometime i n 1989, a c o m p l a i n t f o r n e g l i g e n c e was f i l e d . 
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I n January 1990, c l a i m a n t ' s compensable c o n d i t i o n worsened. L i b e r t y 
N o r t h w e s t a c c e p t e d c l a i m a n t ' s a g g r a v a t i o n c l a i m and began p r o v i d i n g t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . 

I n F e b r u a r y 1991, c l a i m a n t ' s t h i r d p a r t y c o m p l a i n t proceeded t o t r i a l . On 
F e b r u a r y 1 1 , 1991, c l a i m a n t was awarded $120,773 i n damages by a c i r c u i t c o u r t 
j u d g e . On Februa r y 27, 1991, w i t h L i b e r t y N orthwest's a p p r o v a l , c l a i m a n t and 
t h e t h i r d p a r t y agreed t o s e t t l e c l a i m a n t ' s cause o f a c t i o n f o r $120,000. 

The t h i r d p a r t y s e t t l e m e n t agreement p r o v i d e d t h a t t h e proceeds would be 
d i s t r i b u t e d i n t h e f o l l o w i n g manner. Claimant r e c e i v e d $26,838.44, h i s a t t o r n e y 
r e c e i v e d $40,257.67 f o r a t t o r n e y fees and $1,617.42 f o r r e i m b u r s e d l i t i g a t i o n 
expenses, and L i b e r t y Northwest r e c e i v e d $33,988.19 f o r i t s " c u r r e n t l i e n . " The 
p a r t i e s f u r t h e r s t a t e d t h a t t h e balance o f t h e s e t t l e m e n t proceeds would be h e l d 
by c l a i m a n t ' s c o u n s e l i n t r u s t "pending e i t h e r f u r t h e r s t i p u l a t i o n o f t h e p a r 
t i e s o r Order o f t h e Workers' Compensation Board o r C o u r t . " A g r e e i n g t h a t t h e 
d i s t r i b u t i o n o f t h e r e m a i n i n g s e t t l e m e n t proceeds would be governed by ORS 
656.593, t h e p a r t i e s s t i p u l a t e d t h a t L i b e r t y Northwest would " f o r t h w i t h " p e t i 
t i o n t h e Board f o r any sums t o which i t sought e n t i t l e m e n t under t h e s t a t u t e . 
F i n a l l y , c l a i m a n t r e s e r v e d t h e r i g h t t o respond t o L i b e r t y N o r t h w e s t ' s p e t i t i o n . 

On A p r i l 25, 1991, L i b e r t y Northwest p e t i t i o n e d t h e Board f o r r e s o l u t i o n 
o f a c o n f l i c t c o n c e r n i n g t h e d i s t r i b u t i o n o f t h e r e m a i n i n g proceeds f r o m t h e 
t h i r d p a r t y s e t t l e m e n t . N o t i n g t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m remained i n 
open s t a t u s , L i b e r t y Northwest r e q u e s t e d t h a t t h e Board d i r e c t c l a i m a n t ' s coun
s e l t o h o l d t h e r e m a i n i n g balance o f s e t t l e m e n t proceeds i n t r u s t u n t i l such 
t i m e as a f i n a l d e t e r m i n a t i o n r e g a r d i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s 
a b i l i t y c o u l d be a c h i e v e d . L i b e r t y Northwest has n o t a s s e r t e d a l i e n f o r f u t u r e 
m e d i c a l e x p e n d i t u r e s . The r e m a i n i n g balance p r e s e n t i n c l a i m a n t ' s c o u n s e l ' s 
t r u s t account t o t a l s $18,298.28. 

On June 12, 1991, a D e t e r m i n a t i o n Order i s s u e d , c l o s i n g c l a i m a n t ' s aggra
v a t i o n c l a i m . C l a i m a n t was awarded temporary d i s a b i l i t y f r o m J anuary 2, 1990 
t h r o u g h May 23, 1991, as w e l l as 43 p e r c e n t unscheduled permanent d i s a b i l i t y . 
P u r s u a n t t o t h e D e t e r m i n a t i o n Order, e i t h e r p a r t y has 180 days f r o m t h e d a t e o f 
t h e o r d e r t o r e q u e s t r e c o n s i d e r a t i o n o r a h e a r i n g . 

CONCLUSIONS OF LAW 

I f t h e worker o r b e n e f i c i a r i e s s e t t l e a t h i r d p a r t y c l a i m w i t h p a y i n g 
agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o accept as i t s s h a r e o f t h e proceeds 
"an amount whic h i s j u s t and p r o p e r , " p r o v i d e d t h a t t h e w o r k e r r e c e i v e s a t l e a s t 
t h e amount t o which he i s e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 
65 6 . 5 9 3 ( 3 ) ; E s t a t e o f Troy Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . Any 
c o n f l i c t as t o what may be a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l be r e s o l v e d by 
t h e Board. ORS 656.593(3). 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by judgment, ORS 656.593(1), i s g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a 
t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 
( 1 9 8 7 ) . F i n d i n g no p e r s u a s i v e reason t o d e p a r t from our g e n e r a l approach o f 
d i s t r i b u t i n g t h i r d p a r t y s e t t l e m e n t proceeds i n accordance w i t h ORS 65 6 . 5 9 3 ( 1 ) , 
we p r o c e e d w i t h our a n a l y s i s . 

P u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , c o s t and a t t o r n e y f e e s i n c u r r e d s h a l l be 
i n i t i a l l y d i s b u r s e d . Then, t h e worker s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f 
t h e b a l a n c e o f t h e r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . 

The p a y i n g agency s h a l l be p a i d and r e t a i n t h e b a l a n c e o f t h e r e c o v e r y t o 
t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r compensation, f i r s t 
a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f 
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i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r 
c o s t s o f t h e w o r k e r ' s c l a i m under ORS 656.001 t o 656.794. See ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) . Such o t h e r c o s t s i n c l u d e assessments f o r r e s e r v e s i n t h e I n s u r 
ance and F inance Fund, b u t do n o t i n c l u d e any compensation w h i c h may become 
p a y a b l e under ORS 656.273 o r 656.278. F o l l o w i n g t h e a f o r e m e n t i o n e d d i s t r i b u t i o n 
o f a t h i r d p a r t y r e c o v e r y , any r e m a i n i n g balance s h a l l be p a i d t o t h e w o r k e r . 
ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

Here, c l a i m a n t contends t h a t L i b e r t y Northwest has w r o n g f u l l y c l a i m e d and 
r e c o v e r e d reimbursement from t h e t h i r d p a r t y s e t t l e m e n t f o r compensation p a y a b l e 
under ORS 656.273. We d i s a g r e e . 

To b e g i n , we a r e n o t i n c l i n e d t o r e v i s e t h e p a r t i e s ' w r i t t e n agreement a t 
t h i s l a t e d a t e . I n r e a c h i n g t h i s c o n c l u s i o n , we draw upon t h e c o u r t ' s r e a s o n i n g 
i n t h e W i l l i a m s d e c i s i o n . I n W i l l i a m s , t h e c l a i m a n t , d u r i n g n e g o t i a t i o n s o f a 
t h i r d p a r t y s e t t l e m e n t , r e q u e s t e d a statement o f t h e p a y i n g agency's l i e n . The 
agency p r o v i d e d a s t a t e m e n t t h a t d i d not i n c l u d e i t s a n t i c i p a t e d f u t u r e c l a i m 
c o s t s . R e l y i n g upon t h e s t a t e m e n t , c l a i m a n t s e t t l e d t h e t h i r d p a r t y a c t i o n . 
T h e r e a f t e r , t h e p a y i n g agency a s s e r t e d i t s l i e n , w hich i n c l u d e d an a d d i t i o n a l 
amount f o r a n t i c i p a t e d f u t u r e c l a i m c o s t s . The c o u r t h e l d t h a t t h e p a y i n g 
agency's " j u s t and p r o p e r " share o f t h e t h i r d p a r t y s e t t l e m e n t w o u ld be l i m i t e d 
t o t h e amount o f t h e o r i g i n a l l y a s s e r t e d l i e n . I n d o i n g so, t h e c o u r t reasoned 
t h a t : 

"[W]hen e i t h e r a worker o r an agency, i n t h e 
c o u r s e o f n e g o t i a t i n g a t h i r d - p a r t y s e t t l e m e n t , 
makes a r e p r e s e n t a t i o n t o t h e o t h e r which c o u l d 
a f f e c t t h e o t h e r ' s p o s i t i o n on t h e amount o f t h e 
s e t t l e m e n t , t h e o t h e r i s e n t i t l e d t o r e l y on t h a t 
r e p r e s e n t a t i o n . " I d . a t p. 620. (Emphasis sup
p l i e d ) . 

Here, t h e t h i r d p a r t y s e t t l e m e n t agreement demonstrates t h a t L i b e r t y 
N o r t h w e s t ' s a p p r o v a l was p r o v i d e d i n c o n j u n c t i o n w i t h c l a i m a n t ' s agreement t o 
honor i t s $33,988.19 l i e n . Inasmuch as c l a i m a n t made a r e p r e s e n t a t i o n t h a t he 
w o u l d s a t i s f y L i b e r t y N o r t h w e s t ' s l i e n from t h e $120,000 s e t t l e m e n t and s i n c e 
L i b e r t y N o r t h w e s t e x p r e s s l y r e l i e d upon t h a t r e p r e s e n t a t i o n i n a p p r o v i n g t h e 
s e t t l e m e n t , we h o l d t h a t t h e p a r t i e s s h o u l d a b i de by t h e i r m u t u a l l y agreed " j u s t 
and p r o p e r " d i s t r i b u t i o n . T h e r e f o r e , we d e c l i n e t o g r a n t c l a i m a n t ' s r e q u e s t t o 
e f f e c t i v e l y r e v i s e t h e p a r t i e s ' p r e v i o u s l y agreed upon " j u s t and p r o p e r " d i s t r i 
b u t i o n o f s e t t l e m e n t proceeds. 

The a f o r e m e n t i o n e d a n a l y s i s i s l i k e w i s e a p p l i c a b l e t o L i b e r t y N o r t h w e s t ' s 
r i g h t t o p e t i t i o n t h e Board f o r r e c o v e r y o f any a d d i t i o n a l sums t o w h i c h i t as
s e r t e d e n t i t l e m e n t . Since L i b e r t y Northwest's a p p r o v a l was e x p r e s s l y c o n d i 
t i o n e d upon t h e o p p o r t u n i t y t o seek a f u r t h e r share o f t h e r e m a i n i n g b a l a n c e o f 
s e t t l e m e n t p r o c e e d s , such an agreement s h a l l be honored. 

I n r e a c h i n g t h i s c o n c l u s i o n , we acknowledge c l a i m a n t ' s a s s e r t i o n t h a t L i b 
e r t y N o r t h w e s t has n o t c o m p l i e d w i t h t h e s e t t l e m e n t agreement i n t h a t i t d i d n o t 
" f o r t h w i t h " f i l e i t s p e t i t i o n w i t h t h e Board. We do n o t c o n s i d e r such an a r g u 
ment p e r s u a s i v e , p a r t i c u l a r l y when: (1) t h e February 27, 1991 agreement d i d n o t 
a t t e m p t t o e x p r e s s l y q u a n t i f y t h e t i m e w i t h i n which t h e p e t i t i o n s h o u l d be 
f i l e d ; (2) t h e p e t i t i o n was f i l e d l e s s t h a n 60 days a f t e r t h e agreement; and (3) 
t h e c l a i m remained i n open s t a t u s and L i b e r t y Northwest was c o n t i n u i n g t o p r o 
v i d e compensation when t h e p e t i t i o n was f i l e d ( t h e r e b y making an a c c u r a t e d e t e r 
m i n a t i o n o f i t s l i e n d i f f i c u l t i f not i m p o s s i b l e ) . 

We a l s o d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n t h a t L i b e r t y N o r t h w e s t i s p r o 
h i b i t e d f r o m r e c o v e r i n g reimbursement f o r compensation t h a t has a c t u a l l y been 
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p r o v i d e d as a r e s u l t o f t h e r e o p e n i n g o f h i s c l a i m p u r s u a n t t o ORS 656.273. ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) s t a t e s t h a t a p a y i n g agency i s e n t i t l e d t o r e c o v e r reimbursement 
f o r i t s a c t u a l c l a i m c o s t s . S p e c i f i c a l l y , t h e s t a t u t e p r o v i d e s f o r such r e i m 
bursement t o t h e e x t e n t t h a t t h e p a y i n g agency i s compensated f o r i t s e x p e n d i 
t u r e s f o r compensation, f i r s t a i d , o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r 
v i c e . 

"Compensation" i n c l u d e s a l l b e n e f i t s , i n c l u d i n g m e d i c a l s e r v i c e s , p r o v i d e d 
f o r a compensable i n j u r y t o a s u b j e c t worker o r t h e w o r k e r ' s b e n e f i c i a r i e s by an 
i n s u r e r o r s e l f - i n s u r e d employer purs u a n t t o ORS Chapter 656. ORS 656.005 ( 8 ) . 
Inasmuch as b e n e f i t s p a i d as a r e s u l t o f t h e r e o p e n i n g o f c l a i m a n t ' s c l a i m s a t 
i s f y t h e d e f i n i t i o n o f "compensation," we conclude t h a t L i b e r t y N o r t h w e s t i s en
t i t l e d t o r e c o v e r such b e n e f i t s from t h e t h i r d p a r t y s e t t l e m e n t . 

T h i s c o n c l u s i o n i s f u r t h e r r e i n f o r c e d by t h e f o l l o w i n g o b s e r v a t i o n . The 
p r o v i s i o n i n ORS 656. 593 ( 1 ) ( c ) , which p r o h i b i t s t h e r e c o v e r y o f compensation 
"which may become p a y a b l e under ORS 656.273 or 656.278," i s e x p r e s s l y i n r e f e r 
ence t o t h e t e r m " o t h e r c o s t s " as used i n t h e i m m e d i a t e l y p r e c e d i n g sentence i n 
t h e same s u b s e c t i o n . That sentence p r o v i d e s t h a t , i n a d d i t i o n t o a c t u a l c l a i m 
c o s t s , a p a y i n g agency may r e c o v e r " t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be 
expected" f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r c o s t s o f t h e wo r k e r ' s 
c l a i m . " (Emphasis s u p p l i e d ) . When read i n tandem, t h e s e s t a t u t o r y p r o v i s i o n s 
e s t a b l i s h t h a t a p a y i n g agency i s p r o h i b i t e d from r e c o v e r i n g t h e p r e s e n t v a l u e 
o f e x p e n d i t u r e s a t t r i b u t a b l e t o f u t u r e r e o p e n i n q s o f t h e c l a i m . 

Thus, i n t h e event t h a t a t h i r d p a r t y r e c o v e r y i s a c h i e v e d w h i l e a c l a i m 
has been reopened, a p a y i n g agency i s e n t i t l e d t o r e c o v e r reimbursement f o r i t s 
c l a i m c o s t s a t t r i b u t a b l e t o compensation p a i d as a r e s u l t o f t h a t r e o p e n i n g . 
However, a p a y i n g agency i s f o r e c l o s e d from c l a i m i n g as p a r t o f i t s l i e n t h e 
p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be expected f u t u r e e x p e n d i t u r e s f o r compensa
t i o n and o t h e r c o s t s r e s u l t i n g from subsequent r e o p e n i n g s o f t h e c l a i m p u r s u a n t 
t o ORS 656.273 and 656.278. 

We a p p l y t h e a f o r e m e n t i o n e d r e a s o n i n g t o t h e p r e s e n t d i s p u t e . Since t h e 
t h i r d p a r t y s e t t l e m e n t was achieved w h i l e t h e c l a i m was i n open s t a t u s , we con
c l u d e t h a t L i b e r t y Northwest i s e n t i t l e d t o r e c o v e r from t h e $18,298.28 re m a i n 
i n g b a l a n c e o f s e t t l e m e n t proceeds i t s p r e v i o u s l y u n r e i m b u r s e d c l a i m c o s t s r e 
s u l t i n g f r o m t h e r e o p e n i n g o f t h e c l a i m . 

Inasmuch as t h e June 12, 1991 D e t e r m i n a t i o n Order c l o s i n g t h e a g g r a v a t i o n 
c l a i m has n o t become f i n a l by o p e r a t i o n o f law, we f u r t h e r h o l d t h a t i t would be 
p r e m a t u r e t o re a c h a f i n a l d e t e r m i n a t i o n r e g a r d i n g t h e s e p r e v i o u s l y u n r e i m b u r s e d 
c l a i m c o s t s . C l a i m a n t has a s s e r t e d h i s i n t e n t i o n t o d e c l i n e t e m p o r a r y o r perma
nent d i s a b i l i t y compensation r e s u l t i n g from t h e c l o s u r e o f h i s a g g r a v a t i o n 
c l a i m . I n a d d i t i o n , he has e x p r e s s l y f o r s a k e n f u r t h e r v o c a t i o n a l a s s i s t a n c e 
e f f o r t s . Yet, n o t w i t h s t a n d i n g such c o n t e n t i o n s , c l a i m a n t has been awarded tem
p o r a r y and permanent d i s a b i l i t y b e n e f i t s as a r e s u l t o f t h e D e t e r m i n a t i o n Order. 
Thus, b a r r i n g a s e t t l e m e n t or o t h e r d i s p o s i t i o n o f t h e s e b e n e f i t s , L i b e r t y 
N o r t h w e s t i s s t a t u t o r i l y o b l i g a t e d t o p r o v i d e t h i s compensation. 

C o n s e q u e n t l y , we deem i t a p p r o p r i a t e t o d e f e r a r u l i n g c o n c e r n i n g t h e r e 
m a i n i n g amount o f L i b e r t y Northwest's unreimbursed l i e n . See Ray L i t t l e f i e l d , 
41 Van N a t t a 1781, 2102 (1 9 8 9 ) ; John Cj. Adams, 40 Van N a t t a 1794 ( 1 9 8 8 ) ; John T. 
E l i c k e r , 40 Van N a t t a 68 (1988). Since L i b e r t y Northwest has w a i v e d i t s r i g h t 
t o seek a l i e n f o r f u t u r e m e d i c a l e x p e n d i t u r e s , we not e t h a t s h o u l d n e i t h e r 
p a r t y t i m e l y c o n t e s t t h e D e t e r m i n a t i o n Order a d e t e r m i n a t i o n o f t h e a c t u a l c l a i m 
c o s t s w h i c h have been p r e v i o u s l y unreimbursed w i l l be r e a d i l y a c h i e v a b l e . Under 
such c i r c u m s t a n c e s , we are h o p e f u l t h a t t h e p a r t i e s w i l l be a b l e t o r e s o l v e t h i s 
m a t t e r w i t h o u t f u r t h e r a s s i s t a n c e from t h i s forum. 
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A c c o r d i n g l y , t h e r e m a i n i n g balance o f proceeds from t h e t h i r d p a r t y s e t 
t l e m e n t s h a l l be h e l d i n t r u s t by c l a i m a n t ' s c o u n s e l p e n d i n g a f i n a l d e t e r m i n a 
t i o n c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y a r i s i n g f r o m t h e r e c e n t c l o 
sure o f h i s a g g r a v a t i o n c l a i m . Once t h e a f o r e m e n t i o n e d d e t e r m i n a t i o n has become 
f i n a l by o p e r a t i o n o f law, c l a i m a n t ' s counsel s h a l l d i s t r i b u t e t o L i b e r t y N o r t h 
west f r o m t h e r e m a i n i n g b a l a n c e o f proceeds t h e amount t h a t s a t i s f i e s L i b e r t y 
N o r t h w e s t ' s p r e v i o u s l y unreimbursed l i e n f o r i t s c l a i m c o s t s r e s u l t i n g f r o m the 
r e o p e n i n g o f t h e c l a i m f o r a g g r a v a t i o n . I f L i b e r t y N o r t h w e s t ' s l i e n exceeds t h e 
r e m a i n i n g b a l a n c e o f proceeds, t h e e n t i r e b alance s h a l l be f o r w a r d e d t o L i b e r t y 
N o r t h w e s t . Any proceeds r e m a i n i n g a f t e r d i s t r i b u t i o n t o L i b e r t y N o r t h w e s t s h a l l 
be f o r w a r d e d t o c l a i m a n t . I n t h e event t h a t t h e p a r t i e s a r e u n a b l e t o r e s o l v e 
any d i s p u t e r e g a r d i n g t h e f i n a l d i s t r i b u t i o n o f s e t t l e m e n t proceeds, t h e y may 
seek f u r t h e r Board a s s i s t a n c e . 

I T IS SO ORDERED. 

Board Member C r i d e r , concurring i n p a r t and d i s s e n t i n g i n p a r t . 

I concur i n t h a t p o r t i o n o f t h e o r d e r t h a t h o l d s t h a t L i b e r t y N o r t h w e s t i s 
e n t i t l e d t o payment o f i t s l i e n f o r a c t u a l compensation p a i d i n t h e c l a i m , i n 
c l u d i n g payments made p u r s u a n t t o t h e r e o p e n i n g o f t h e c l a i m under ORS 656.273. 
I d i s s e n t , however, f r o m t h a t p o r t i o n o f t h e o r d e r w h i c h r e q u i r e s c l a i m a n t ' s 
a t t o r n e y t o h o l d i n t r u s t t h e r e m a i n i n g balance o f t h e s e t t l e m e n t proceeds f o r 
d i s t r i b u t i o n t o L i b e r t y Northwest o f f u t u r e t e mporary and permanent d i s a b i l i t y 
c o mpensation p a y a b l e p u r s u a n t t o t h e January 1990 r e o p e n i n g o f t h e c l a i m . 

L i b e r t y N o r t h w e s t i s e n t i t l e d , under i t s agreement w i t h c l a i m a n t and under 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) , t o t h a t p o r t i o n o f t h e r e c o v e r y which remains a f t e r c l a i m a n t 
and c l a i m a n t ' s a t t o r n e y t a k e t h e i r s t a t u t o r y shares t o t h e e x t e n t o f " i t s expen
d i t u r e s f o r compensation, f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l or h o s p i t a l s e r 
v i c e . . . . " C o n t r a r y t o c l a i m a n t ' s c o n t e n t i o n , t h e r e i s n o t h i n g w h i c h l i m i t s an 
i n s u r e r ' s l i e n f o r a c t u a l e x p e n d i t u r e s t o compensation p a y a b l e p r i o r t o reopen
i n g o f t h e c l a i m under ORS 656.273. Hence, I agree w i t h t h a t p o r t i o n o f t h e 
o r d e r w h i c h h o l d s t h a t L i b e r t y Northwest was e n t i t l e d t o reimbursement f o r i t s 
a c t u a l expenses i n c l u d i n g temporary d i s a b i l i t y compensation p a i d s i n c e t h e r e 
op e n i n g o f t h e c l a i m i n January 1990. 

On t h e o t h e r hand, t h e s t a t u t e does not e n t i t l e an i n s u r e r t o a l i e n f o r 
a l l r e a s o n a b l y e x p e c t e d f u t u r e e x p e n d i t u r e s i n t h e c l a i m . The s t a t u t e e n t i t l e s 
t h e i n s u r e r t o 

" t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be ex p e c t e d 
f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r c o s t s 
o f t h e wo r k e r ' s c l a i m under ORS 656.001 t o 656.794. 
Such o t h e r c o s t s i n c l u d e assessments f o r r e s e r v e s i n 
t h e I n s u r a n c e and Finance Fund, b u t do n o t i n c l u d e any 
compensation which may become payable under ORS 
656.273 o r 656.278." 

T h i s s t a t u t o r y r u l e r e g a r d i n g t h e e x t e n t o f t h e l i e n f o r f u t u r e c o s t s does n o t 
p e r m i t t h e i n s u r e r t o r e c o v e r ^ t h e c o s t o f d i s a b i l i t y compensation w h i c h w i l l be
come p a y a b l e p u r s u a n t t o an a g g r a v a t i o n o r own m o t i o n c l a i m a f t e r t h e r e c o v e r y . 

The m a j o r i t y ' s r e a d i n g o f t h e s t a t u t e ' s i n j u n c t i o n a g a i n s t r e c o v e r y o f the 
p r e s e n t v a l u e o f f u t u r e c o s t s i n c u r r e d under ORS 656.273 and ORS 656.278 t o 
a p p l y t o c o s t s i n c u r r e d o n l y on f u t u r e r e openings i s w i t h o u t b a s i s . I t not o n l y 
d e p r i v e s c l a i m a n t s o f a p o r t i o n o f t h e i r r e c o v e r i e s t o whi c h t h e y are l e g a l l y 
e n t i t l e d ; i t a l s o u n n e c e s s a r i l y d e l a y s complete d i s t r i b u t i o n of t h e proceeds o f 
t h i r d p a r t y a c t i o n s . 
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I t i s t h e Board's p r a c t i c e , when t h e wo r k e r s ' compensation c l a i m has never 
been c l o s e d , t o r e q u i r e t h a t monies be h e l d i n t r u s t f o r t h e i n s u r e r p e n d i n g 
d e t e r m i n a t i o n o f permanent d i s a b i l i t y upon f i r s t c l o s u r e o f a c l a i m . T h i s i s an 
a p p r o p r i a t e e x p e d i e n t t o a v o i d t h e n e c e s s i t y o f e s t i m a t i n g t h e amount o f perma
ne n t d i s a b i l i t y compensation which a c l a i m a n t w i l l r e c e i v e and f o r w h i c h an i n 
s u r e r i s e n t i t l e d t o be rei m b u r s e d . There i s no j u s t i f i c a t i o n f o r t h e m a j o r 
i t y ' s e x t e n s i o n o f t h i s p r a c t i c e t o ci r c u m s t a n c e s i n whic h t h e c l a i m has a l r e a d y 
once been c l o s e d , f o r t h e i n s u r e r w i l l not be e n t i t l e d t o reimbursement f o r any 
f u t u r e c o s t s i n c u r r e d due t o t h e re o p e n i n g o f t h e c l a i m . 

I am aware t h a t t h i s Board t o o k a s i m i l a r approach i n Ray L i t t l e f i e l d , 41 
Van N a t t a 1781 ( 1 9 8 9 ) . The i s s u e was not c l e a r l y framed by t h e p a r t i e s i n t h a t 
case. To t h e e x t e n t our r u l i n g i n t h a t case i s c o n t r a r y t o t h e r a t i o n a l e a r t i c 
u l a t e d h e r e i n , I would disavow i t . 

August 15, 1991 C i t e as 43 Van N a t t a 1731 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARIA J. OREJAL, Clai m a n t 
WCB Case No. Cl-01627 

ORDER DISAPPROVING CLAIMS DISPOSITION AGREEMENT 
Mic h a e l B. Dye, Claimant A t t o r n e y 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and Westerband. 

On August 6, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u 
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We s h a l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"unr e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f i t exceeds t h e bounds o f e x i s t i n g s t a t u t e s 
o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 (1 9 9 0 ) . 

Here, t h e proposed agreement p u r p o r t s t o r e l e a s e c l a i m a n t ' s f u r t h e r r i g h t s 
t o w o r k e r s ' compensation b e n e f i t s , except f o r m e d i c a l s e r v i c e s , p a y a b l e under 
her w o r k e r s ' compensation c l a i m . However, on page 4 o f t h e agreement, i t p r o 
v i d e s t h a t i n exchange f o r a p o r t i o n o f t h e s t a t e d sum, "any p o s s i b l e , f u t u r e 
c l a i m f o r home car e s e r v i c e s o r m o d i f i c a t i o n o f c l a i m a n t ' s motor v e h i c l e o r 
d w e l l i n g w i l l n o t , t h e r e f o r e , be compensable i n c o n n e c t i o n w i t h t h i s c l a i m . " 
T h i s language d i r e c t l y l i m i t s c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s . See ORS 
656.245(1) ( c ) ; Stoddard v. C r e d i t - T h r i f t Corp., 103 Or App 283 ( 1 9 9 0 ) . Any such 
l i m i t a t i o n on c l a i m a n t ' s r i g h t t o med i c a l s e r v i c e s exceeds t h e bounds o f ORS 
656.236(1) and t h e r u l e s promulgated t h e r e u n d e r . See Kenneth D. McDonald, 42 
Van N a t t a 2307 ( 1 9 9 0 ) ; Sharon Wa t k i n s - A u b e r t , 42 Van N a t t a 2093 ( 1 9 9 0 ) . Because 
t h i s agreement exceeds t h e bounds o f t h e e x i s t i n g s t a t u t e and r u l e s , we f i n d t h e 
proposed d i s p o s i t i o n unreasonable as a m a t t e r o f law. L o u i s R. Anaya, supra. 
A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . 
ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . 

We a l s o n o t e t h a t a l t h o u g h c l a i m a n t and her co u n s e l a c t u a l l y s i g n e d t h e 
agreement, t h e i n s u r e r ' s r e p r e s e n t a t i v e ' s s i g n a t u r e appears t o be p h o t o c o p i e d . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , The i n s u r e r 
s h a l l recommence payment o f temporary or permanent d i s a b i l i t y t h a t was s t a y e d by 
su b m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 
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F o l l o w i n g o ur s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 

August 16, 1991 C i t e as 43 Van N a t t a 1732 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HAROLD T. BIRD, (Deceased), C l a i m a n t 

WCB Case Nos. 88-10784, 89-07112, 89-07113, 89-07114 & 89-12866 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
E. Jay P e r r y , Defense A t t o r n e y 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and C r i d e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e 
Seymour's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f a c l a i m f o r d e a t h b e n e f i t s 
f i l e d by t h e deceased c l a i m a n t ' s s u r v i v i n g spouse; and (2) u p h e l d t h e SAIF Cor
p o r a t i o n ' s d e n i a l o f t h e same c l a i m . I n i t s b r i e f , L i b e r t y contends t h a t t h e 
Refe r e e e r r e d by a d m i t t i n g a r e p o r t from an o u t - o f - s t a t e c o n s u l t a n t i n t o e v i 
dence. On r e v i e w , t h e i s s u e s are evid e n c e , c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 
We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s and O p i n i o n , " w i t h t h e e x c e p t i o n 
o f t h e l a s t t h r e e paragraphs i n t h a t s e c t i o n . 

CONCLUSIONS OF LAW AND OPINION 
Evidence 

A t h e a r i n g , C l a i m a n t o f f e r e d a r e p o r t a u t h o r e d by Dr. Monroe, who appar
e n t l y h o l d s a PhD i n e n v i r o n m e n t a l t o x i c o l o g y . The r e p o r t o f f e r e d an o p i n i o n 
about t h e cause o f c l a i m a n t ' s c o n d i t i o n . Dr. Monroe was not p r e s e n t t o t e s t i f y . 
He r e s i d e s i n t h e s t a t e o f Washington. The i n s u r e r s o b j e c t e d t o a d m i s s i o n o f 
t h e r e p o r t under ORS 656.310(2) because Dr. Monroe n e i t h e r t r e a t e d n or examined 
c l a i m a n t . 

The R e f e r e e d e n i e d t h e m o t i o n , c o n c l u d i n g t h a t , because Dr. Monroe was a 
t o x i c o l o g i s t and n o t a m e d i c a l d o c t o r , h i s r e p o r t was a d m i s s i b l e . On r e v i e w , 
t h e i n s u r e r s renew t h e i r o b j e c t i o n t o t h e Referee's a d m i s s i o n o f t h e r e p o r t . 
C l a i m a n t contends t h a t t h e r e p o r t i s a d m i s s i b l e under ORS 65 6 . 2 8 3 ( 7 ) . 

ORS 656.310(2) r e a d s , i n p e r t i n e n t p a r t , as f o l l o w s : 

"The c o n t e n t s o f m e d i c a l , s u r g i c a l and h o s p i t a l r e p o r t s 
p r e s e n t e d by c l a i m a n t s f o r compensation s h a l l c o n s t i 
t u t e p r i m a f a c i e evidence as t o t h e m a t t e r c o n t a i n e d 
t h e r e i n ; so, a l s o , s h a l l such r e p o r t s p r e s e n t e d by t h e 
i n s u r e r o r s e l f - i n s u r e d employer, p r o v i d e d t h a t t h e 
d o c t o r r e n d e r i n g m e d i c a l and s u r g i c a l r e p o r t s consents 
t o submit t o c r o s s - e x a m i n a t i o n . T h i s s u b s e c t i o n s h a l l 
a l s o a p p l y t o m e d i c a l o r s u r g i c a l r e p o r t s from any 
t r e a t i n g o r examining d o c t o r who i s n o t a r e s i d e n t o f 
Oregon, p r o v i d e d t h a t t h e c l a i m a n t , s e l f - i n s u r e d 
employer o r t h e i n s u r e r s h a l l have a r e a s o n a b l e t i m e , 
b u t no l e s s t h a n 30 days a f t e r r e c e i p t o f n o t i c e t h a t 
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t h e r e p o r t w i l l be o f f e r e d i n evidence a t a h e a r i n g , t o 
cross-examine such d o c t o r by d e p o s i t i o n o r by w r i t t e n 
i n t e r r o g a t o r i e s t o be s e t t l e d by t h e r e f e r e e . " 

ORS 656.310(2) c r e a t e s an e x c e p t i o n t o t h e hearsay r u l e and p r o v i d e s t h a t 
s p e c i f i e d r e p o r t s are a d m i s s i b l e w i t h o u t t e s t i m o n y from t h e p h y s i c i a n . However, 
t h e e x c e p t i o n p r o v i d e d by ORS 656.310(2) a p p l i e s o n l y t o r e p o r t s by t r e a t i n g o r 
e x a m i n i n g p h y s i c i a n s who r e s i d e o u t s i d e t h e s t a t e o f Oregon. Downey v. 
HaIvorsen-Mason, 20 Or App 593 (1975). We conclude t h a t Dr. Monroe's r e p o r t s 
a r e m e d i c a l r e p o r t s as t h e y o f f e r an o p i n i o n as t o t h e cause o f c l a i m a n t ' s 
myeloma c o n d i t i o n . Because Dr. Monroe d i d n o t t r e a t o r examine c l a i m a n t , h i s 
r e p o r t s a r e n o t a d m i s s i b l e under ORS 656.310(2). 

C l a i m a n t argues t h a t , even i f t h e r e p o r t s a r e n o t a d m i s s i b l e under ORS 
6 5 6 . 3 1 0 ( 2 ) , t h e y s h o u l d be a d m i s s i b l e under ORS 656.283(7), w h i c h p r o v i d e s t h a t , 
e x c e p t as o t h e r w i s e p r o v i d e d , t h e r e f e r e e i s n o t bound by common law o r s t a t u 
t o r y r u l e s and may conduct a h e a r i n g i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l 
j u s t i c e . We d i s a g r e e . 

ORS 656.283(7) p r o v i d e s t h a t s u b s t a n t i a l j u s t i c e i s t h e s o l e g u i d e t o de
c i d i n g e v i d e n t i a r y d i s p u t e s "except as o t h e r w i s e p r o v i d e d i n t h i s s e c t i o n and 
r u l e s o f p r o c e d u r e e s t a b l i s h e d by t h e board...." Under t h e c i r c u m s t a n c e s , we 
c o n c l u d e t h a t , because t h e l e g i s l a t u r e has s p e c i f i c a l l y addressed t h e i s s u e o f 
a d m i s s i b i l i t y o f m e d i c a l r e p o r t s , ORS 656.283(7) s h o u l d n o t be r e a d t o a u t h o r i z e 
a d m i s s i o n o f documents t h a t are n e i t h e r a d m i s s i b l e under ORS 656.310(2) nor 
under t h e Oregon Evidence Code. A c c o r d i n g l y , we c o n c l u d e t h a t t h e r e p o r t s o f 
Dr. Monroe a r e n o t a d m i s s i b l e under ORS 656.283(7), and we do n o t c o n s i d e r them 
i n o u r r e v i e w o f c l a i m a n t ' s case. 

C o m p e n s a b i l i t v / M a s k i n q t h e o r y 

The Referee found t h a t , because c l a i m a n t ' s w o r k - r e l a t e d a c c i d e n t masked 
h i s m u l t i p l e myeloma, t h e myeloma c o n d i t i o n was n o t p r o m p t l y d i a g n o s e d . The 
R e f e r e e , t h e r e f o r e , concluded t h a t c l a i m a n t ' s c l a i m was compensable. L i b e r t y 
argues t h a t t h e Referee e r r e d by f i n d i n g t h e c l a i m compensable on a "masking" 
t h e o r y . We agree. 

A d i s e a s e t h a t would o t h e r w i s e n o t be compensable becomes compensable i f 
an o n - t h e - j o b i n j u r y produces symptoms which "mask" m a n i f e s t a t i o n s o f t h e e a r 
l i e r c o n d i t i o n t o t h e worker's d e t r i m e n t . See Waibel v. S t a t e Compensation 
Department, 3 Or App 38 (1970). I n W aibel, t h e c l a i m a n t ' s a c c i d e n t and immedi
a t e symptoms m i s l e d t h e worker and d o c t o r s i n t o b e l i e v i n g t h a t t h e symptoms were 
produced by trauma. Consequently, t r e a t m e n t f o r an u n d e r l y i n g Hodgkins d i s e a s e 
was d e l a y e d and t o t a l d i s a b i l i t y was not f o r e s t a l l e d . W a i b e l , s u p r a . L i b e r t y 
argues t h a t c l a i m a n t ' s case does not f i t w i t h i n t h e t e s t o f W a i b e l , as t h e 
p h y s i c i a n s were not m i s l e d by t h e trauma i n t o m i s t a k e n l y a t t r i b u t i n g symptoms o f 
t h e u n d e r l y i n g d i s e a s e t o t h e trauma. 

I n t h e p r e s e n t case, t h r e e p h y s i c i a n s examined c l a i m a n t i n 1988 b e f o r e h i s 
myeloma c o n d i t i o n was diagnosed on A p r i l 8, 1988. The p h y s i c i a n s ' work-ups were 
s y s t e m a t i c and e f f i c i e n t . There i s no evidence t h a t t h e y were s i d e - t r a c k e d i n 
t h e d i a g n o s t i c t a s k by a h i s t o r y or e f f e c t s o f any t r a u m a t i c i n j u r y . 

On January 23, 1988, c l a i m a n t was examined by h i s t r e a t i n g d o c t o r , Dr. 
Moshofsky, who r e c o r d e d c l a i m a n t ' s c o m p l a i n t s o f h i p p a i n w h i c h had b o t h e r e d him 
f o r about t h r e e months. Dr. Moshofsky d i d n o t r e p o r t a l i f t i n g i n c i d e n t and 
n o t e d "no h i s t o r y o f i n j u r y . " 
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Dr. K i t c h e l examined c l a i m a n t on March 10, 1988. C l a i m a n t r e p o r t e d t h a t 
he had s u f f e r e d back p a i n f o r two months. A l t h o u g h c l a i m a n t c o u l d n o t r e l a t e 
t h e back p a i n t o one s p e c i f i c e v e n t , he b e l i e v e d t h a t i t came on as a r e s u l t o f 
o v e r u s e a t work. Dr. K i t c h e l suspected t h a t c l a i m a n t ' s back p a i n was p r i m a r i l y 
m e c h a n i c a l , b u t due t o c l a i m a n t ' s f a i l u r e t o respond t o m e d i c a t i o n and h i s 
s l o w l y i n t e n s i f y i n g p a i n , he suggested t h a t c l a i m a n t o b t a i n a bone scan. 

On March 25, 1988, c l a i m a n t t r e a t e d w i t h Dr. M a t t e r i . He r e p o r t e d t h a t 
h i s p a i n began i n h i s r i g h t h i p and came a t t h e end o f a l o t o f l i f t i n g and 
b e n d i n g . C l a i m a n t s t a t e d t h a t he "got a l o n g q u i t e n i c e l y u n t i l he was h e l p i n g 
somebody move a heavy p i e c e o f m e t a l and t h e o t h e r end was dropped." C l a i m a n t 
r e p o r t e d t h a t t h e i n c i d e n t j a r r e d h i s back and from t h e n on he began h a v i n g back 
and r i g h t t h i g h p a i n . D e s p i t e c l a i m a n t ' s r e p o r t o f an i n c i d e n t a t work, Dr. 
M a t t e r i d i a g n o s e d back and t h i g h p a i n o f "undetermined e t i o l o g y . " 

We agree w i t h L i b e r t y ' s c o n t e n t i o n t h a t t h e p h y s i c i a n s i n t h i s case were 
n o t m i s l e d by t h e trauma i n t o m i s t a k e n l y a t t r i b u t i n g symptoms o f t h e u n d e r l y i n g 
d i s e a s e t o t h e trauma. A l t h o u g h c l a i m a n t may have r e l a t e d h i s back problems t o 
h i s work a c t i v i t i e s , t h e d o c t o r s d i d n o t . A d d i t i o n a l l y , t h e one d o c t o r t o whom 
c l a i m a n t r e p o r t e d a l i f t i n g i n c i d e n t a t work, Dr. M a t t e r i , d i a g n o s e d back and 
t h i g h p a i n o f unknown e t i o l o g y . Under t h e c i r c u m s t a n c e s , we c o n c l u d e t h a t 
c l a i m a n t ' s p h y s i c i a n s were not m i s l e d by a trauma and d i d n o t a t t r i b u t e t h e 
symptoms o f h i s myeloma c o n d i t i o n t o a w o r k - r e l a t e d trauma. We, t h e r e f o r e , con
c l u d e t h a t c l a i m a n t ' s myeloma c o n d i t i o n i s not compensable under a "masking" 
t h e o r y . 

C o m p e n s a b i l i t y / O c c u p a t i o n a l Disease 

The R e f e r e e d i d n o t reach t h e i s s u e o f whether c l a i m a n t had p r o v e n a com
p e n s a b l e o c c u p a t i o n a l d i s e a s e . Because we have not found c l a i m a n t ' s myeloma 
c o n d i t i o n compensable under a "masking" t h e o r y , we proceed t o address t h e i s s u e 
o f c o m p e n s a b i l i t y on an o c c u p a t i o n a l d i s e a s e b a s i s . Both p a r t i e s agree t h a t 
c l a i m a n t must p r o v e t h a t h i s exposure t o chemicals a t work was t h e m a j o r con
t r i b u t i n g cause o f h i s myeloma c o n d i t i o n . Former ORS 656.802; D e t h l e f s v. 
H y s t e r Co., 295 Or 298 ( 1 9 8 3 ) . 

Four e x p e r t s have p r o v i d e d o p i n i o n s on t h e i s s u e o f c a u s a t i o n o f c l a i m 
a n t ' s c o n d i t i o n . However, as a r e s u l t o f our c o n c l u s i o n t h a t t h e r e p o r t o f Dr. 
Monroe s h o u l d be e x c l u d e d , we do not c o n s i d e r h i s r e p o r t on r e v i e w . 

Dr. M o r t o n , M.D., Phd, s p e c i a l i z e s i n e n v i r o n m e n t a l m e d i c i n e a t Oregon 
H e a l t h Sciences U n i v e r s i t y . He s t a t e d t h a t he b e l i e v e d t h e r e was " r e a s o n a b l e 
m e d i c a l p r o b a b i l i t y ( a t l e a s t 51%) t h a t ( c l a i m a n t ' s ) o c c u p a t i o n a l c h l o r o p h e n o l 
exposure made a s i g n i f i c a n t c o n t r i b u t i o n t o h i s myeloma r i s k and a t l e a s t caused 
i t t o o c c u r e a r l i e r t h a n i t o t h e r w i s e would have." 

Dr. M o r i c h , M.D., an o n c o l o g i s t and c l a i m a n t ' s t r e a t i n g d o c t o r , s t a t e d 
t h a t , "One cannot e x t r a p o l a t e from an i n c r e a s e d i n c i d e n c e o f s o f t t i s s u e 
sarcomas o r lymphomas t h a t t h e i n c i d e n c e o f m u l t i p l e myeloma s h o u l d be e q u a l l y 
i n c r e a s e d . The cause o f t h e s e d i s e a s e s i s m u l t i f a c t o r i a l and t h e r o l e o f one 
p a r t i c u l a r agent i n c a u s i n g t h i s d i s e a s e cannot c l e a r l y be i d e n t i f i e d o r q u a n t i 
f i e d . " 

Dr. Wagner, M.D. and p r o f e s s o r o f c l i n i c a l t o x i c o l o g y a t Oregon H e a l t h 
Sciences U n i v e r s i t y , s t a t e d t h a t , " i f p e n t a c h o l o r o p h e n o l were a d e m o n s t r a t e d and 
p r o v e n human c a r c i n o g e n , t h e n I would agree w i t h Dr. Morton t h a t t h e p r o b a b l e 
cause, i . e . , 5 1 % o r b e t t e r , would be t h a t t h e p e n t a c h l o r o p h e n o l exposure e i t h e r 
caused h i s cancer o r p l a y e d a r o l e i n i t s development. Since p e n t a c h l o r o p h e n o l 
i s n o t a p r o v e n c a r c i n o g e n i n humans by e s t a b l i s h e d c r i t e r i a , t h i s s t a t e m e n t 
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c annot be made. I n my judgment, t h e most p r o b a b l e cause o f Mr. B i r d ' s cancer 
s i m p l y cannot be e s t a b l i s h e d . " 

The i n s u r e r s argue t h a t Dr. Mor i c h s h o u l d be d e f e r r e d t o i n t h i s case be
cause he i s t h e t r e a t i n g p h y s i c i a n . We d i s a g r e e . We conclu d e t h a t , because t h e 
case i s a complex m e d i c a l m a t t e r r e q u i r i n g e x p e r t a n a l y s i s r a t h e r t h a n e x t e r n a l 
o b s e r v a t i o n , t h e r e i s no reason t o d e f e r t o t h e t r e a t i n g p h y s i c i a n . I n a d d i 
t i o n , Dr. M o r i c h f i r s t saw c l a i m a n t when he was a d m i t t e d t o t h e h o s p i t a l on 
A p r i l 8, 1989, a t which t i m e he o b t a i n e d a h i s t o r y f r o m c l a i m a n t ' s w i f e . Conse
q u e n t l y , we conclu d e t h a t t h e r e i s no reason t o d e f e r t o t h e o p i n i o n o f Dr. 
M o r i c h on t h e b a s i s o f l o n g t e r m t r e a t m e n t o r o b s e r v a t i o n o f c l a i m a n t . 

F i n a l l y , we conclude t h a t t h e r e m a i n i n g e x p e r t o p i n i o n s d i r e c t l y c o n t r a 
d i c t each o t h e r . Both Dr. Morton and Dr. Wagner are w e l l - q u a l i f e d and t h e i r 
o p i n i o n s a r e reasoned and complete. However, each e x p e r t has p r o v i d e d d i f f e r e n t 
i n t e r p r e t a t i o n s o f t h e same s t u d i e s and t e s t r e s u l t s and we f i n d n e i t h e r o p i n i o n 
t o be more p e r s u a s i v e t h a n t h e o t h e r . 

Under t h e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t has n o t p r o v e n h i s c l a i m by 
a preponderance o f t h e evidence. We conclude t h a t t h e m e d i c a l e v i d e n c e i s i n 
s u f f i c i e n t because i t does n o t show w i t h r e a s o n a b l e c e r t a i n t y t h a t t h e r e was a 
c a u s a l c o n n e c t i o n between c l a i m a n t ' s exposure t o ch e m i c a l s a t work and h i s m u l t 
i p l e myeloma c o n d i t i o n . See Gormley v. SAIF, 52 Or App 1055 ( 1 9 8 1 ) . Accord
i n g l y , we r e v e r s e t h e Referee on t h e i s s u e o f c o m p e n s a b i l i t y . 

R e s p o n s i b i l i t y 

Because we have concluded t h a t c l a i m a n t d i d n o t e s t a b l i s h c o m p e n s a b i l i t y 
o f h i s myeloma c o n d i t i o n , we do not reach t h e i s s u e o f r e s p o n s i b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d August 13, 1990 i s r e v e r s e d . L i b e r t y Northwest 
I n s u r a n c e C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The Refere e ' s a t t o r n e y 
f e e award o f $15,000 i s a l s o r e v e r s e d . 

August 16, 1991 C i t e as 43 Van N a t t a 1735 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LARETA C. CREASEY, Claimant 

WCB Case No. 90-08415 
ORDER ON REVIEW 

N i c h o l s & Bogardus, Claimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Podnar's o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c u r r e n t back c o n d i t i o n . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y and a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS" from paragraph one t h r o u g h t h r e e and 
par a g r a p h s f i v e and s i x on page 2, w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The i n s u r e r had n o t i c e t h a t c l a i m a n t ' s i n j u r y became d i s a b l i n g on December 
13, 1989. 
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The i n s u r e r ' s November 30, 1988 acceptance o f t h e 1988 i n d u s t r i a l i n j u r y 
c l a i m d i d n o t i n c l u d e c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e d i s c d i s e a s e , w h i c h i s 
a s e p a r a t e c o n d i t i o n from t h e acute s t r a i n l i s t e d on t h e 801 Form c l a i m a n t sub
m i t t e d f o r t h a t i n j u r y . 

The d e n i a l addresses f u t u r e compensation i n t h e a c c e p t e d c l a i m . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable i n j u r y combined w i t h her p r e e x i s t i n g d e g e n e r a t i v e 
d i s e a s e and was t h e major c o n t r i b u t i n g cause o f her d i s a b i l i t y and need f o r 
s u r g e r y . C l a i m a n t ' s c l a i m t h a t her n o n d i s a b l i n g i n j u r y became d i s a b l i n g was 
made more t h a n one year b u t w i t h i n f i v e years a f t e r t h e d a t e o f i n j u r y . Her 
worsened c o n d i t i o n was e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . Due t o t h e worsened c o n d i t i o n , c l a i m a n t ' s a b i l i t y t o work was d i m i n 
i s h e d . C l a i m a n t had r e c e i v e d no p r i o r award o f permanent d i s a b i l i t y compensa
t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found c l a i m a n t ' s c l a i m compensable. We a f f i r m , w i t h t h e f o l 
l o w i n g comment. 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Or Laws 
1990 ( S p e c i a l S e s s i o n ) , Ch 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, 
and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n 
s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does not a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e h e r e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 
1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analyze t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

The R e f e r e e d e c i d e d t h i s case under two a l t e r n a t e t h e o r i e s . I n t h e f i r s t , 
he h y p o t h e s i z e d t h a t c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e j o i n t d i s e a s e was 
ac c e p t e d as p a r t o f t h e o r i g i n a l i n j u r y and t h a t t h e d e n i a l s h o u l d have been s e t 
a s i d e under G e o r g i a P a c i f i c v. Piwowar, 305 Or 494 (19 8 8 ) . He t h e n a p p l i e d 
ORS 656.262(6) and conclud e d t h a t t h e i n s u r e r f a i l e d t o e s t a b l i s h by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y s h o u l d n o t remain i n 
acc e p t e d s t a t u s . A l t e r n a t i v e l y , t h e Referee concluded t h a t i f t h e d e n i a l was a 
p a r t i a l d e n i a l , c l a i m a n t proved t h a t t h e i n d u s t r i a l i n j u r y was t h e m a j o r con
t r i b u t i n g cause o f t h e w o r s e n i n g o f her u n d e r l y i n g d i s e a s e and need f o r t r e a t 
ment. Under e i t h e r t h e o r y , t h e Referee found t h e c l a i m compensable. We a f f i r m 
t h e R e f e r e e ' s c o n c l u s i o n and w r i t e t o c l a r i f y t h e p r o p e r a n a l y s i s i n t h i s case. 

P r o p r i e t y o f D e n i a l 

A p a r t i a l d e n i a l i s p e r m i s s i b l e where t h e d e n i e d c o n d i t i o n was n o t p r e v i 
o u s l y a c c e p t e d and t h e c o n d i t i o n i s se p a r a t e from t h e accepted i n j u r y . Johnson v. 
Sp e c t r a P h y s i c s , 303 Or 49 (1 9 8 7 ) ; M e l v i n G. Monday, 42 Van N a t t a 2411 ( 1 9 9 0 ) . I n 
t h e case a t b a r , t h e i n s u r e r accepted an acute low back s t r a i n . (Ex. 1 ) . Contem
p o r a r y m e d i c a l e v i d e n c e s u p p o r t s t h a t c h a r a c t e r i z a t i o n o f c l a i m a n t ' s c o n d i t i o n . 
(Exs. 1A, 2, 3, 4, 5, 7 ) . When c l a i m a n t ' s c o n d i t i o n became d i s a b l i n g , i t was 
i d e n t i f i e d as a p r e e x i s t i n g d e g e n e r a t i v e a r t h r i t i c c o n d i t i o n upon w h i c h t h e i n d u s 
t r i a l i n j u r y was superimposed. (Exs. 8, 9, 10, 14, 1 9 ) . A l t h o u g h t h e i n s u r e r ' s 
d e n i a l was i n a r t f u l l y worded, t h e i n s u r e r o n l y d e n i e d c l a i m a n t ' s p r e e x i s t i n g 
d e g e n e r a t i v e a r t h r i t i c c o n d i t i o n . (Ex. 2 0 ) . A c c o r d i n g l y , we f i n d t h a t t h e d e n i a l 
i s a v a l i d p a r t i a l d e n i a l . Johnson v. S p e c t r a P h y s i c s , s u p r a ; M e l v i n G. Monday, 
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s u p r a . N e v e r t h e l e s s , a l t h o u g h an i n s u r e r may, as h e r e , deny a s e p a r a t e c o n d i t i o n , 
o r a c u r r e n t need f o r m e d i c a l s e r v i c e s , i t may n o t deny f u t u r e compensation i n an 
a c c e p t e d c l a i m . See Johnson v. Spectra P h y s i c s , supra; E v a n i t e F i b e r Corp. v. 
S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) ; Green Thumb, I n c . v. B a s l , 106 Or App 98 (1991); 
M e l v i n G. Monday, supra. Because t h e i n s u r e r ' s i n a r t f u l l y worded d e n i a l p u r p o r t s 
t o deny f u t u r e compensation f o r t h e accepted c l a i m , we s e t a s i d e t h e sentence i n 
t h e d e n i a l t h a t s t a t e s : "No f u r t h e r t r e a t m e n t and/or d i s a b i l i t y w i l l be covered 
under t h i s c l a i m . " 

C o m p e n s a b i l i t y 

We a f f i r m t h e Referee on t h i s i s s u e and supplement as f o l l o w s . 

I t i s c l a i m a n t ' s burden t o prove by a preponderance o f t h e e v i d e n c e t h a t her 
a c c e p t e d 1988 low back i n j u r y which combined w i t h her p r e e x i s t i n g d e g e n e r a t i v e 
j o i n t d i s e a s e i s and remains t h e major c o n t r i b u t i n g cause o f her d i s a b i l i t y and 
need f o r t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

We g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n u n l e s s 
t h e r e a r e p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 
814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, w i t h d r a w n on o t h e r grounds 37 
Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . We do n o t f i n d t h e 
Western M e d i c a l C o n s u l t a n t s ' c o n c l u s o r y o p i n i o n t h a t c l a i m a n t ' s s u r g e r y i s due 
t o t h e p r e e x i s t i n g d e g e n e r a t i v e j o i n t d i s e a s e p e r s u a s i v e , as t h e i r o p i n i o n does 
n o t address t h e e f f e c t t h a t t h e i n j u r y may have had on c l a i m a n t ' s c o n d i t i o n . 
F u r t h e r m o r e , because Dr. Bomengen's "check t h e box" responses t o t h e p a r t i e s ' 
q u e r i e s a r e c o n t r a d i c t o r y , we d e c l i n e t o r e l y on them. (See exs. 23 and 2 4 ) . 

We a r e i n s t e a d persuaded by t h e o p i n i o n o f Dr. Wenner, c l a i m a n t ' s t r e a t i n g 
n e u r o s u r g e o n . Dr. Wenner o f f e r e d t h e f o l l o w i n g response t o t h e i n s u r e r ' s r e 
q u e s t f o r c o n c u r r e n c e w i t h t h e s t a t e m e n t s i n t h e i r l e t t e r , w h i c h Wenner d i d no t 
s i g n : " [ C l a i m a n t ] d i d not complain u n t i l her 1988 i n j u r y , and her p r o g r e s s i v e 
symptoms began a t t h a t t i m e . " He goes on t o say t h a t t h e "main r e a s o n " f o r 
c l a i m a n t ' s back p a i n i s t h e i n j u r y , a l t h o u g h t h e i n j u r y i n and o f i t s e l f was n o t 
t h e s o l e r e a s o n f o r her c u r r e n t d i s a b i l i t y and need f o r s u r g e r y . (Ex. 2 6 ) . As 
a m a t t e r o f law, t h e i n j u r y need not be t h e " s o l e reason" f o r t h e c u r r e n t c o n d i 
t i o n t o s a t i s f y t h e r e q u i r e m e n t o f major c o n t r i b u t i o n . We t h u s c o n c l u d e t h a t 
t h e "main", o r major reason i s t h e i n j u r y . For f u r t h e r a m p l i f i c a t i o n o f t h i s 
v i e w , we r e l y on Wenner's e a r l i e r , more d e t a i l e d o p i n i o n (ex. 20D-1), i n w h i c h 
he says, "The degree o f [ c l a i m a n t ' s ] s t e n o s i s i s r a t h e r u n u s u a l i n my e x p e r i 
ence, i n a woman o f her r e l a t i v e l y young age, s u g g e s t i n g t h a t t h e r e was some 
i n c i t i n g i n c i d e n t o r even m u l t i p l e i n c i d e n t s , which l e d t o t h e a c c e l e r a t e d 
d e g e n e r a t i v e changes and subsequent s t e n o s i s ; " and "She c e r t a i n l y has been hav
i n g o n g o i n g d e g e n e r a t i v e a r t h r i t i s o f her s p i n e f o r some t i m e . T h i s c o n d i t i o n 
has u n d o u b t e d l y been e x a c e r b a t e d by her work as a nurse's a i d e , and c o u l d 
c e r t a i n l y have been worsened by a major i n c i d e n t such as [ t h e 1988 i n j u r y ] . " We 
a r e a c c o r d i n g l y persuaded t h a t c l a i m a n t ' s i n j u r y and work as a n u r s e ' s a i d e i s 
and remains t h e major cause o f c l a i m a n t ' s d i s a b i l i t y and need f o r s u r g e r y . 

A g g r a v a t i o n 

C l a i m a n t ' s accepted i n j u r y o c c u r r e d on November 6, 1988. C l a i m a n t ' s c l a i m 
t h a t her n o n d i s a b l i n g i n j u r y became d i s a b l i n g was made more t h a n one y e a r a f t e r 
t h e d a t e o f i n j u r y . A c c o r d i n g l y , t h e c u r r e n t c l a i m i s a c l a i m f o r a g g r a v a t i o n 
under ORS 656.273. Or Laws 1990 [ S p e c i a l S e s s i o n ] , Ch. 2, 4 8 ( 2 ) . 

C l a i m a n t i s e n t i t l e d t o a d d i t i o n a l compensation f o r a worsened c o n d i t i o n 
r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y . ORS 656.273(1). To e s t a b l i s h a compensable 
w o r s e n i n g o f her unscheduled c o n d i t i o n , c l a i m a n t must show t h a t i n c r e a s e d 
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symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g 
c a p a c i t y . S m i t h v. SAIF, 302 Or 396 (19 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 2272 
( 1 9 8 9 ) , r e v ' d on o t h e r grounds, Lucas v. C l a r k , 106 Or App 687 ( 1 9 9 1 ) . F u r t h e r , 
t h e m e d i c a l w o r s e n i n g must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by 
o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

A t t h e t i m e o f i n j u r y , Dr. Bomengen, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , f o u n d 
t e n d e r n e s s a t L4, w i t h muscular t i g h t n e s s and spasms and r e p o r t e d t i n g l i n g down 
c l a i m a n t ' s l e f t l e g . (Ex. 4 ) . At t h e t i m e c l a i m a n t ' s c l a i m became d i s a b l i n g , 
Dr. Wenner, c l a i m a n t ' s t r e a t i n g neurosurgeon, r e p o r t e d numbness, t i n g l i n g and 
p a i n i n t h e back and r i g h t l e g , and found s t e n o s i s and d e g e n e r a t i v e *** d e s i c c a 
t i o n o f t h e d i s c s a t L2-3, L3-4 and L4-5, a d i s c b u l g e a t L2-3, and r a d i c u l a r 
p a i n i n t o t h e r i g h t l e g . He r e q u e s t e d s u r g i c a l decompression a t t h e s e l e v e l s . 
(Exs. 15, 16 and 1 7 ) . Claimant has t h u s shown a wo r s e n i n g o f her c o n d i t i o n by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . See Suzanne R o b e r t s o n , 43 
Van N a t t a 1505 ( 1 9 9 1 ) . 

Moreover, c l a i m a n t missed no t i m e from work u n t i l November 16, 1989. A t 
t h a t t i m e , she began m i s s i n g work. Her f u n c t i o n a l c a p a c i t y was l i m i t e d . Her 
p h y s i c i a n a d v i s e d her t o a v o i d l i f t i n g and i n d i c a t e d t h a t she would have d i f f i 
c u l t y w i t h w o r k i n g as a nurse's a s s i s t a n t . Thus, she s u f f e r e d d i m i n i s h e d e a r n 
i n g c a p a c i t y . Because she d i d not r e c e i v e a p r i o r award, she need n o t e s t a b l i s h 
t h a t t h e w o r s e n i n g was i n excess o f t h e d i s a b i l i t y f o r w h i c h she was p r e v i o u s l y 
compensated. See ORS 656.273(8); L o u i s A. Duchene, 41 Van N a t t a 2399 ( 1 9 8 9 ) . 
C o n s e q u e n t l y , we co n c l u d e t h a t c l a i m a n t ' s d i s a b l i n g c o n d i t i o n i s a compensable 
a g g r a v a t i o n o f her i n d u s t r i a l i n j u r y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y and a g g r a v a t i o n i s s u e s i s $750, t o 
be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 6, 1990 i s a f f i r m e d . For s e r v i c e s oh 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $750, t o be p a i d by t h e i n s u r e r . 

August 16, 1991 C i t e as 43 Van N a t t a 1738 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GORDON C. GREEN, Claimant 
WCB Case No. 86-09604 

ORDER ON REMAND 
P o z z i , e t a l . , Claimant A t t o r n e y s 

Randolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . 
Green v. P e l t o n C o n c r e t e , 106 Or App 421 (1991). The c o u r t has r e v e r s e d o u r 
o r d e r , Gordon C. Green, 42 Van N a t t a 234 (199 0 ) , which r e v e r s e d a Re f e r e e ' s 
o r d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y . C o n c l u d i n g t h a t n e i t h e r 
o u r o r d e r nor t h e Referee's o r d e r d e t e r m i n e d whether t h e c l a i m had been prema
t u r e l y c l o s e d , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n o f t h a t i s s u e . We 
pro c e e d w i t h our r e v i e w . 
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FINDINGS OF FACT 

1739 

The Board adopts t h e " F i n d i n g s o f Fact" i n our Order on Review, w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

I n January 1986, Dr. Manley r e p o r t e d t h a t c l a i m a n t would n o t be m e d i c a l l y 
s t a t i o n a r y b e f o r e he reached t h e age o f 65, t h e s t a t e d age t h a t c l a i m a n t i n t e n d 
ed t o r e t i r e . Manley p r o v i d e d no me d i c a l e x p l a n a t i o n f o r t h i s o p i n i o n . I n 
response t o an i n q u i r y c o n c e r n i n g p o s s i b l e f u t u r e v o c a t i o n a l r e h a b i l i t a t i o n 
o p p o r t u n i t i e s , Manley o p i n e d t h a t c l a i m a n t might be a b l e t o do s e d e n t a r y work. 

Dr. Struckman perfo r m e d an independent m e d i c a l e x a m i n a t i o n i n A p r i l 1986. 
Struckman was unaware o f any f u r t h e r t r e a t m e n t t h a t would b e n e f i t c l a i m a n t be
cause h i s c o n d i t i o n c o n t i n u e d t o worsen. Struckman f e l t t h a t t h e c l a i m c o u l d be 
c l o s e d , b u t t h a t c l a i m a n t would need p e r i o d i c m e d i c a l c a r e as w e l l as f u t u r e 
knee s u r g e r y . 

I n response t o Dr. Struckman's e x a m i n a t i o n , Dr. Manley w r o t e t h a t appar
e n t l y Dr. Struckman f e l t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . Dr. Manley no t e d 
t h a t c l a i m a n t was concerned t h a t he was becoming worse. 

A f t e r Dr. Struckman's e x a m i n a t i o n , SAIF r e q u e s t e d c l a i m c l o s u r e . A D e t e r 
m i n a t i o n Order i s s u e d June 19, 1986. 

At t h e t i m e o f c l o s u r e , i t could, r e a s o n a b l y be a n t i c i p a t e d t h a t c l a i m a n t ' s 
c o n d i t i o n would worsen over t i m e , e v e n t u a l l y r e q u i r i n g s u r g e r y . However, a t t h e 
t i m e , n e i t h e r t r e a t m e n t nor t h e passage o f t i m e would be e x p e c t e d t o improve 
c l a i m a n t ' s s t a t u s . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e t h e c l a i m was c l o s e d . 

CONCLUSIONS OF LAW AND OPINION 

The Referee g r a n t e d permanent t o t a l d i s a b i l i t y , and e r r o n e o u s l y concluded 
t h a t t h e r e was no need t o address t h e premature c l o s u r e i s s u e r a i s e d by 
c l a i m a n t . On r e v i e w , we r e v e r s e d t h e award o f permanent t o t a l d i s a b i l i t y and 
r a t e d c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y , b u t we d i d n o t c o n s i d e r t h e p r e 
mature c l o s u r e i s s u e . The c o u r t found s u b s t a n t i a l e v i d e n c e t o s u p p o r t o ur con
c l u s i o n t h a t c l a i m a n t was not e n t i t l e d t o permanent t o t a l d i s a b i l i t y , b u t r e 
manded, r e a s o n i n g t h a t whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d i s a 
q u e s t i o n t h a t must be de c i d e d b e f o r e any award o f b e n e f i t s c o u l d be made. 

To e s t a b l i s h t h a t t h e D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d h i s c l a i m , i t 
i s c l a i m a n t ' s burden t o show he was not m e d i c a l l y s t a t i o n a r y as o f t h e d a t e t h e 
D e t e r m i n a t i o n Order i s s u e d . Scheuninq v. J.R. S i m p l o t & Co., 84 Or App 622, r e v 
den 303 Or 590 (1 9 8 7 ) ; A l d r i c h v. SAIF, 71 Or App 168 ( 1 9 8 4 ) ; B e r l i n e r v. 
Weyerhaeuser Corp., 54 Or App 624, 628 (19 8 1 ) ; Harmon v. SAIF, 54 Or App 121 
(1 9 8 1 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r m a t e r i a l improvement would 
r e a s o n a b l y be expected from e i t h e r m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . 
ORS 65 6 . 0 0 5 ( 1 7 ) . The t e r m " m e d i c a l l y s t a t i o n a r y " does n o t mean t h a t t h e r e i s no 
l o n g e r a need f o r c o n t i n u i n g m e d i c a l c a r e . M a a r e f i v. SAIF, 69 Or App 527, 531 
( 1 9 8 4 ) . M e d i c a l r e p o r t s o f f e r e d a f t e r c l o s u r e may be c o n s i d e r e d where t h e r e has 
been no p o s t - c l o s u r e change i n c l a i m a n t ' s c o n d i t i o n and t h e o n l y q u e s t i o n i s 
whether t h e c l a i m a n t was s t a t i o n a r y a t t h e t i m e o f c l o s u r e . Schueninq, supra. 

Here, Dr. Manley, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , on January 2, 1986, 
s t a t e d t h a t he d i d not t h i n k c l a i m a n t would "become m e d i c a l l y s t a t i o n a r y t o t h e 
p o i n t where he c o u l d r e a s o n a b l y r e t u r n t o any t y p e o f work b e f o r e he reached age 
65" i n December 1986, t h e dat e c l a i m a n t i n t e n d e d t o r e t i r e . The d o c t o r t h o u g h t 
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i t was u n r e a s o n a b l e t o a t t e m p t t o h e l p c l a i m a n t g e t back t o work a t age 64 when 
c l a i m a n t i n t e n d e d t o r e t i r e i n l e s s t h a n a year. (Ex 5 b ) . At t h a t t i m e , Dr. 
Manley d i d n o t i n d i c a t e whether c l a i m a n t would r e a s o n a b l y improve w i t h f u r t h e r 
m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . 

Dr. Struckman examined c l a i m a n t i n an independent m e d i c a l e x a m i n a t i o n i n 
A p r i l 1986. (Ex. 6 ) . Struckman s a i d t h a t , w h i l e c l a i m a n t may n o t be y e t medi
c a l l y s t a t i o n a r y by d e f i n i t i o n , he doubted t h a t c l a i m a n t w u l d e v e r g e t t o t h e 
p o i n t where h i s knee p a i n ceased g e t t i n g worse. He a l s o s t a t e d t h a t he d i d n o t 
know o f any f u r t h e r c o n s e r v a t i v e t r e a t m e n t which would be o f any b e n e f i t t o 
c l a i m a n t . (Ex. 6-2). 

T h e r e a f t e r , t h e i n s u r e r r e q u e s t e d c l a i m c l o s u r e by t h e E v a l u a t i o n S e c t i o n . 
A D e t e r m i n a t i o n Order i s s u e d June 19, 1986. 

I n J u l y 1986, Dr. Manley s t a t e d t h a t c l a i m a n t was t o t a l l y d i s a b l e d f r o m 
h i s o c c u p a t i o n i n c a r p e n t r y . He d i d , however, t h i n k t h a t c l a i m a n t c o u l d work a t 
a s e d e n t a r y j o b . At t h a t t i m e , Dr. Manley noted t h a t c l a i m a n t ' s m e d i c a l l y s t a 
t i o n a r y d a t e was a t i s s u e . He s t a t e d t h a t h i s u n d e r s t a n d i n g o f m e d i c a l l y s t a 
t i o n a r y was t h a t one had b a s i c a l l y p l a t e a u e d and was n o t n e c e s s a r i l y g e t t i n g 
m e d i c a l l y b e t t e r o r worse. He d i d not s p e c i f i c a l l y s t a t e whether he t h o u g h t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y (by h i s d e f i n i t i o n ) a t t h a t t i m e , a l t h o u g h he 
c o n t i n u e d t o s t a t e t h a t c l a i m a n t was t o t a l l y d i s a b l e d because o f h i s age and i n 
t e n t t o soon r e t i r e . (Ex. 10a). By a c h a r t note d a t e d J u l y 1, 1986, Dr. Manley 
n o t e d t h a t Dr. Struckman a p p a r e n t l y f e l t t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y , 
b u t c l a i m a n t r e l a t e d t o Manley t h a t he was becoming worse. (Ex. 1 0 ) . 

The l e g a l t e s t f o r d e t e r m i n i n g whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
a t c l o s u r e does n o t t u r n upon whether c l a i m a n t ' s c o n d i t i o n was, o r was n o t , 
d e t e r i o r a t i n g . R a t h e r , t h e t e s t p u r s u a n t t o ORS 656.005 (17) i s whether i t i s 
r e a s o n a b l e t o e x p e c t f u r t h e r m a t e r i a l improvement. Here, n o t w i t h s t a n d i n g t h e 
r e f e r e n c e s t o a d e t e r i o r a t i n g c o n d i t i o n , t h e r e i s no p e r s u a s i v e e v i d e n c e t h a t 
c l a i m a n t ' s c o n d i t i o n would r e a s o n a b l y be expected t o improve w i t h e i t h e r f u r t h e r 
m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . See J u l i o G. M e j i a , 43 Van N a t t a 467 
( 1 9 9 1 ) . 

Dr. Manley n o t e d c o n t i n u i n g p a i n and t h e need f o r f u t u r e s u r g e r y , as d i d 
Dr. Struckman. However, no a d d i t i o n a l m e d i c a l t r e a t m e n t was b e i n g proposed i n 
1986 t h a t w o u l d improve c l a i m a n t ' s c o n d i t i o n . Moreover, t h e r e i s no e v i d e n c e i n 
t h e r e c o r d t h a t , as o f t h e d a t e o f t h e D e t e r m i n a t i o n Order, c l a i m a n t w o u ld be 
e x p e c t e d t o improve w i t h t h e passage o f t i m e . To t h e c o n t r a r y , t h e m e d i c a l e v i 
dence su g g e s t e d f u r t h e r d e t e r i o r a t i o n and t h e e v e n t u a l need f o r a t o t a l knee 
a r t h r o p l a s t y . A c c o r d i n g l y , c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t , as o f t h e 
d a t e o f t h e D e t e r m i n a t i o n Order, he was not m e d i c a l l y s t a t i o n a r y as d e f i n e d by 
s t a t u t e . Thus, h i s c l a i m was not p r e m a t u r e l y c l o s e d . 

On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r 
January 31 , 1990 Order on Review. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CONCETTA M. CROWDER, Claimant 

WCB Case Nos. 90-14058 & 90-14059 
ORDER ON REVIEW (REMANDING) 

Bl a c k , e t a l . , C l aimant A t t o r n e y s 
C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

D a r y l l E. K l e i n , Defense A t t o r n e y 

Reviewed by Board Members Westerband and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f A r b i t r a t o r 
Brown's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a low back c o n d i t i o n ; and (2) up h e l d S c o t t Wetzel S e r v i c e s ' d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
r e s p o n s i b i l i t y . We remand. 

We r e v i e w t h e A r b i t r a t o r ' s o r d e r s o l e l y on q u e s t i o n s o f law. ORS 
65 6 . 3 0 7 ( 2 ) . Where an a r b i t r a t o r s ' o r d e r i s n o t c o n s i s t e n t w i t h a p p l i c a b l e law, 
we remand f o r t h e p r o p e r a p p l i c a t i o n o f law. See Yolanda C a r r a s c o , 42 Van N a t t a 
2289 ( 1 9 9 0 ) . 

The A r b i t r a t o r s t a t e d t h a t i n o r d e r f o r SAIF t o s h i f t r e s p o n s i b i l i t y , SAIF 
had t o a f f i r m a t i v e l y prove t h a t c l a i m a n t ' s l a t e r employment w i t h S c o t t Wetzel's 
i n s u r e d had i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f her under
l y i n g low back c o n d i t i o n , c i t i n g S p u r l o c k v. I n t e r n a t i o n a l Paper Co. , 89 Or 
App 461 ( 1 9 8 8 ) ; Crowe v. Jeld-Wen, 77 Or App 81 (1985) and Fred Meyer v. 
Benjamin F r a n k l i n Savings and Loan, 73 Or App 795 ( 1 9 8 5 ) . He c o n c l u d e d t h a t 
SAIF f a i l e d t o c a r r y i t s burden o f p r o o f . 

Thus, we f i n d t h a t t h e s t a n d a r d o f p r o o f a p p l i e d by t h e A r b i t r a t o r was t h e 
" l a s t i n j u r i o u s exposure r u l e . " T h i s s t a n d a r d o f p r o o f , when a p p l i e d t o succes
s i v e i n j u r i e s cases, p l a c e s r e s p o n s i b i l i t y on t h e l a s t employment w h i c h indepen
d e n t l y c o n t r i b u t e d t o t h e worker's d i s a b i l i t y . We n o t e , however, t h a t a t t h e 
t i m e o f h e a r i n g , t h e law r e g a r d i n g r e s p o n s i b i l i t y had changed. Here, c l a i m a n t 
r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 
1, 1990. T h e r e f o r e , r e g a r d l e s s o f ORS 656.202, t h e 1990 amendments t o ORS Chap
t e r 656 a p p l y r e t r o a c t i v e l y t o c l a i m a n t ' s c l a i m . See Or Laws, S p e c i a l S e s s i o n , 
Ch 2 54; I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

The c u r r e n t v e r s i o n o f Chapter 656 s t a t e s t h a t when a w o r k e r s u s t a i n s a 
compensable i n j u r y , t h e r e s p o n s i b l e employer s h a l l r e main r e s p o n s i b l e f o r f u t u r e 
compensable m e d i c a l s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i 
t i o n u n l e s s t h e worker s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con
d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same c o n d i t i o n s h a l l be p r o c e s s e d as a new 
i n j u r y c l a i m by t h e subsequent employer. Or Laws, S p e c i a l S e s s i o n , Ch. 2 49. 
There i s no e x p l i c i t r e l i a n c e on t h e l a s t i n j u r i o u s exposure r u l e i n o r d e r t o 
d e t e r m i n e r e s p o n s i b i l i t y . 

Thus, we co n c l u d e t h a t SAIF was r e q u i r e d t o prov e t h a t c l a i m a n t s u s t a i n e d 
a new compensable i n j u r y w h i l e employed f o r S c o t t Wetzel's i n s u r e d i n o r d e r t o 
s h i f t r e s p o n s i b i l i t y . A l t h o u g h we n o t e t h a t t h e A r b i t r a t o r d i d f i n d t h a t t h e r e 
was no "new i n c i d e n t " a t S c o t t Wetzel's i n s u r e d , t h a t does n o t answer t h e ques
t i o n o f whether o r n o t t h e r e was a "new compensable i n j u r y " under S e c t i o n 49. 

Inasmuch as t h e A r b i t r a t o r a p p l i e d t h e s t a n d a r d o f p r o o f i n e f f e c t p r i o r 
t o t h e 1990 amendments t o Chapter 656, as opposed t o t h e c u r r e n t v e r s i o n , we 
f i n d t h e A r b i t r a t o r f a i l e d t o a p p l y t h e a p p l i c a b l e law. Because we r e v i e w o n l y 
q u e s t i o n s o f law, we must remand f o r a d d i t i o n a l f i n d i n g s , and a d e t e r m i n a t i o n o f 
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w h i c h c a r r i e r i s r e s p o n s i b l e when t h e c o r r e c t r u l e o f law i s a p p l i e d . See ORS 
65 6 . 3 0 7 ( 2 ) ; ORS 65 6 . 2 9 5 ( 5 ) ; Thomas N. Thorn, 42 Van N a t t a 2325 ( 1 9 9 0 ) ; I n e z 
Horsey. 42 Van N a t t a 331 ( 1 9 9 0 ) . 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d November 5, 1990, as amended November 6, 1990 
i s v a c a t e d . T h i s m a t t e r i s remanded t o A r b i t r a t o r Brown f o r a d e t e r m i n a t i o n o f 
t h e r e s p o n s i b l e c a r r i e r . A r b i t r a t o r Brown may make t h a t d e t e r m i n a t i o n w i t h o r 
w i t h o u t f u r t h e r p r o c e e d i n g s i n any manner t o ach i e v e s u b s t a n t i a l j u s t i c e . 

August 19, 1991 C i t e as 43 Van N a t t a 1742 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROXIE A. LINGLE, Claimant 
WCB Case No. 90-19192 

ORDER ON REVIEW 
Davi d Gernant, Claimant A t t o r n e y 

Meyers & Radl e r , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s r i g h t knee i n j u r y c l a i m . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , a 32 ye a r o l d c e r t i f i e d n u r s i n g a s s i s t a n t , was employed a t an 
a d u l t c a r e c e n t e r . On August 14, 1990, she r e p o r t e d t o work as u s u a l a t 6:30 
AM, and began t o h e l p an i n s t r u c t o r s e t up a t r a i n i n g c l a s s f o r n u r s i n g a s s i s 
t a n t s . L a t e r t h a t m o r n i n g , w h i l e w a l k i n g down t h e h a l l w a y w i t h t h e i n s t r u c t o r , 
her r i g h t knee b u c k l e d w i t h o u t w a r n i n g . She d i d n o t f a l l t o t h e f l o o r , b u t 
caught h e r s e l f by l e a n i n g on a r a i l i n g . 

C l a i m a n t had n o t e x p e r i e n c e d p r e v i o u s i n c i d e n t s o f giveway nor had she 
s u f f e r e d p r i o r knee i n j u r y . She r e p o r t e d t h e i n c i d e n t t o t h e charge n u r s e and 
f i n i s h e d h e r s h i f t d e s p i t e p a i n . Claimant r e t u r n e d t o work t h e n e x t day, s t i l l 
h a v i n g a f a i r amount o f r i g h t knee p a i n t h a t caused her t o l i m p . She worked 
t i l l noon t h e f o l l o w i n g day, t h e n l e f t due t o p a i n . She s t a y e d home t h e n e x t 
t h r e e days, r e s t i n g t h e knee and a p p l y i n g i c e . 

C l a i m a n t r e t u r n e d t o work on August 20, 1990, b u t was sen t home by h e r 
s u p e r v i s o r who t o l d her t o see a d o c t o r . L a t e r t h a t day, c l a i m a n t saw Dr. 
Is a a c s o n , an o r t h o p e d i c surgeon, who i n i t i a l l y diagnosed an i n t e r n a l derangement 
o f t h e r i g h t knee and b e l i e v e d t h a t c l a i m a n t had a m e n i s c a l t e a r . (Ex. 4 ) . 
Dr. I s a a c s o n o r d e r e d an a r t h r o g r a m which she i n t e r p r e t e d as normal e x c e p t f o r a 
s m a l l e f f u s i o n . (Ex. 4 - 2 ) . 

C l a i m a n t c o n t i n u e d t o have knee p a i n and, on September 14, 1990, was exam
i n e d by Dr. M c N e i l l , an o r t h o p e d i c surgeon. He a l s o suggested t h e p o s s i b i l i t y 
o f an i n t e r n a l derangement o f t h e knee and recommended an a r t h r o s c o p y t o d e t e r 
mine whether c l a i m a n t had i n t e r a r t i c u l a r p a t h o l o g y . (Ex. 7 ) . 

Dr. I s a a c s o n p e r f o r m e d an a r t h r o s c o p y on October 9, 1990, and f o u n d s o f t 
e n i n g o f t h e p a t e l l a r c a r t i l a g e and some s o f t e n i n g and f i s s u r i n g o f t h e l a t e r a l 
t i b i a l p l a t e a u . (Ex. 9 ) . She l a t e r o r d e r e d a bone scan, w h i c h showed i n c r e a s e d 
u p t a k e i n a l l phases c o n s i s t e n t w i t h a r e f l e x s y m p a t h e t i c d y s t r o p h y . She 
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b e l i e v e d c l a i m a n t c o u l d r e t u r n t o s e d e n t a r y work and, i n e a r l y December 1990, 
s t a r t e d c l a i m a n t on a course o f p h y s i c a l t h e r a p y . (Ex. 1 0 - 2 ) . 

On December 1 1 , 1990, c l a i m a n t was examined by Dr. G e i s t , an o r t h o p e d i c 
s urgeon, and Dr. Brown, a n e u r o l o g i s t , a t t h e o f f i c e s o f t h e O r t h o p a e d i c Consul
t a n t s . They diagnosed a r i g h t knee s t r a i n and r e f l e x s y m p a t h e t i c d y s t r o p h y and 
b e l i e v e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y . They f o u n d n o t h i n g t h a t 
i n d i c a t e d t h a t h e r knee problem was due t o a p r e e x i s t i n g c o n d i t i o n n o t connected 
t o h e r employment, b u t were unable t o e x p l a i n e x a c t l y what happened t o c l a i m 
a n t ' s knee on t h e d a t e o f i n j u r y . (Ex. 13-6). 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d e t e r m i n e d t h a t c l a i m a n t ' s knee i n j u r y was compensable. He 
a n a l y z e d t h e q u e s t i o n i n terms o f whether c l a i m a n t has s u f f i c i e n t l y e s t a b l i s h e d 
a r e l a t i o n s h i p between her i n j u r y and employment t o j u s t i f y a h o l d i n g t h a t i t 
a r o s e o u t o f her employment. R e l y i n g on Hubble v. SAIF, 56 Or App 154 ( 1 9 8 2 ) , 
t h e R e f e r e e c o n c l u d e d t h a t c l a i m a n t had and s e t a s i d e t h e employer's d e n i a l . We 
d i s a g r e e . 

The f a c t s s u r r o u n d i n g t h e c l a i m a n t ' s i n j u r y i n Hubble v. SAIF, supra, a re 
m a r k e d l y s i m i l a r t o t h e f a c t s b e f o r e us. There, t h e c l a i m a n t s u f f e r e d a knee 
i n j u r y as he walked down a s t r a i g h t c o r r i d o r . The i n j u r y o c c u r r e d when, as he 
s t e p p e d f o r w a r d w i t h h i s l e f t f o o t t o t a k e h i s n e x t s t e p , h i s l e f t knee b u c k l e d . 
As i n t h i s case, t h e c l a i m a n t had never i n j u r e d h i s knee p r i o r t o t h a t day and 
d i d n o t s l i p , t w i s t , change d i r e c t i o n o r a l t e r h i s s t r i d e p r i o r t o t h e i n c i d e n t . 

I n t h a t case, however, t h e m e d i c a l e v i d e n c e e s t a b l i s h e d t h a t t h e 
c l a i m a n t ' s w a l k i n g on t h e j o b had caused a t e a r i n h i s l e f t m e d i a l meniscus, 
w h i c h , i n t u r n , had caused h i s knee t o b u c k l e . That f a c t , c o u p l e d w i t h t h e f a c t 
t h a t w a l k i n g was a p a r t o f t h e c l a i m a n t ' s j o b , l e d t h e c o u r t t o f i n d a s u f f i 
c i e n t work r e l a t i o n s h i p between t h e i n j u r y and employment t o j u s t i f y r e c o v e r y . 

I n t h i s case, u n l i k e Hubble v. SAIF, supra, t h e r e i s no m e d i c a l e v i d e n c e 
t h a t c l a i m a n t ' s knee b u c k l e d as a r e s u l t o f a r i s k o f her employment. Dr. G e i s t 
and Dr. Brown s p e c u l a t e d t h a t t h e i n j u r y was w o r k - r e l a t e d due t o t h e l a c k o f 
p r i o r knee problems, s u s p e c t i n g t h a t c l a i m a n t may have had some element o f 
t w i s t i n g o f t h e knee on t h e d a t e o f i n j u r y t h a t c l a i m a n t d i d n o t r e c a l l . They 
a d m i t t e d , however, t h a t t h e y were unable t o d e t e r m i n e e x a c t l y what o c c u r r e d t o 
cause t h e b u c k l i n g . Dr. Isaacson, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , a l s o was un
a b l e t o e s t a b l i s h a c a u s a l l i n k between t h e i n j u r y and a r i s k o f c l a i m a n t ' s 
employment. 

A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t t h e e v i d e n c e e s t a b l i s h e s 
no more t h a n t h a t i t was e q u a l l y p o s s i b l e t h a t t h e cause o f c l a i m a n t ' s b u c k l i n g 
knee was a p r e e x i s t i n g problem, t h a t i s , i d i o p a t h i c , as t h a t i t was co n n e c t e d t o 
c l a i m a n t ' s employment. That i s n o t enough t o s a t i s f y c l a i m a n t ' s burden o f 
p r o o f . See Mackav v. SAIF, 66 Or App 415 (1 9 8 4 ) . 

C l a i m a n t contends t h a t t h i s case s h o u l d be a n a l y z e d under t h e s t a n d a r d 
a pproved i n P h i l A. L i v e s l v v. Russ, 296 Or 25 ( 1 9 8 3 ) . Under t h a t s t a n d a r d , a 
t r u l y u n e x p l a i n e d f a l l t h a t o c c u r s on t h e employer's p r e m i s e s w h i l e t h e w o r k e r 
i s p e r f o r m i n g r e q u i r e d d u t i e s i s compensable i f t h e worker can e l i m i n a t e a l l 
i d i o p a t h i c causes. That a n a l y s i s , however, i s a p p l i c a b l e o n l y when a w o r k e r 
f a l l s f o r unknown reasons and an i n j u r y r e s u l t s from t h e f a l l . F o l k e n b e r q v. 
SAIF, 69 Or App 159 ( 1 9 8 4 ) . Here, had c l a i m a n t f a l l e n , t h e cause o f t h e f a l l 
w o uld have been known: her knee b u c k l e d . A c c o r d i n g l y , t h i s i s n o t a t r u e unex
p l a i n e d f a l l case. See McAdams v. SAIF, 66 Or App 415 ( 1 9 8 4 ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d February 4, 1991 i s r e v e r s e d . The s e l f - i n s u r e d 
e mployer's d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's assessed a t t o r n e y f e e 
o f $1,500 i s r e v e r s e d . 

August 20. 1991 C i t e as 43 Van N a t t a 1744 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN D. PEFFER, Claimant 

WCB Cl-01676 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Goldberg & Mechanic, Claimant A t t o r n e y s 
D a vid O. Home, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and Westerband. 

On August 13, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u t u r e w o r k e r s ' 
compensation b e n e f i t s e x c e p t m e d i c a l s e r v i c e s , f o r t h e compensable i n j u r y . The 
proposed agreement p u r p o r t s t o j u s t i f y a t t o r n e y f e e s w h i c h exceed t h e s t r i c t u r e s 
o f OAR 438-15-052 w i t h an e x p l a n a t i o n o f e x t r a o r d i n a r y c i r c u m s t a n c e s s u r r o u n d i n g 
t h e c l a i m . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

When a c l a i m d i s p o s i t i o n agreement i s approved under t h e p r o v i s i o n s o f ORS 
656.236 and OAR 438-09-020, an a t t o r n e y f e e may be approved by t h e Board i n an 
amount up t o 25 p e r c e n t o f t h e f i r s t $12,500 o f t h e agreement proceeds p l u s 10 
p e r c e n t o f any amount o f proceeds i n excess o f $12,500. See OAR 438-15-052. 
Under e x t r a o r d i n a r y c i r c u m s t a n c e s , a f e e may be approved i n excess o f t h e s t r i c 
t u r e s o f OAR 438-15-052. R o l l i e C l a r k , 43 Van N a t t a 194 ( 1 9 9 1 ) . 

Here, t h e a t t o r n e y f e e exceeds t h e amount a l l o w e d under OAR 438-15-052. 
S p e c i f i c a l l y , t h e agreement p r o v i d e s t h a t t h e i n s u r e r w i l l pay c l a i m a n t a t o t a l 
o f $20,000 w i t h $5,000 o f t h a t amount as an a t t o r n e y f e e p u r s u a n t t o t h e a t t a c h 
ed a f f i d a v i t o f c l a i m a n t ' s c o u n s e l . The a t t a c h e d a f f i d a v i t i n d i c a t e s t h a t t h e 
a t t o r n e y f e e i s j u s t i f i e d due t o t h e e x t r a o r d i n a r y amount o f t i m e expended 
p r e p a r i n g f o r h e a r i n g on t h e i n s u r e r ' s d e n i a l o f " a l l c u r r e n t need f o r psycho
l o g i c a l t r e a t m e n t and c h e m i c a l dependency and abuse t r e a t m e n t as n o t compensably 
r e l a t e d t o t h e a c c e p t e d c l a i m . " 

The e x t r a o r d i n a r y c i r c u m s t a n c e s r a i s e d by t h e p a r t i e s t o j u s t i f y a l a r g e r 
a t t o r n e y f e e a r e n o t d i r e c t l y r e l a t e d t o t h e o b t a i n i n g o r f o r m u l a t i o n o f t h e 
proposed c l a i m d i s p o s i t i o n agreement. The c i r c u m s t a n c e s c i t e d as e x t r a o r d i n a r y 
a r e e i t h e r f o r l e g a l s e r v i c e s i n c o n n e c t i o n w i t h f u r t h e r m e d i c a l b e n e f i t s , w h i c h 
a r e n o t s u b j e c t t o t h i s agreement, o r f o r l e g a l s e r v i c e s i n c o n n e c t i o n w i t h ben
e f i t s t h a t a r e b e i n g r e l e a s e d by t h i s agreement. Consequently, t h e Board f i n d s 
t h a t e x t r a o r d i n a r y c i r c u m s t a n c e s do n o t e x i s t t o j u s t i f y a f e e g r e a t e r t h a n p r o 
v i d e d under normal c i r c u m s t a n c e s . See David D. Buchanan, 43 Van N a t t a 1187, 
1188 ( 1 9 9 1 ) . The agreement i s , t h e r e f o r e , unreasonable as a m a t t e r o f law and 
i s s e t a s i d e . See ORS 656.236( 2 ) ; L o u i s R. Anava. 42 Van N a t t a 1843, 1844 
(1 9 9 0 ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by sub m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 0 ( i ) and ( 6 ) ( e ) . 
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F o l l o w i n g our standard acknowledgment procedures, we would be w i l l i n g to 
c o n s i d e r a r e v i s e d agreement. 

IT I S SO ORDERED. 

August 20, 1991 C i t e as 43 Van Natta 1745 (1991) 

I n the Matter of the Compensation of 
LORI A. SOSA, Claimant 
WCB Case No. 89-11536 

ORDER ON REVIEW 
Hollander & Lebenbaum, Claimant Attorneys 

Davis & Bostwick, Defense Attorneys 

Reviewed by Board Members Westerband and C r i d e r . 

The i n s u r e r requests review of those portions of Referee M i l l s ' order 
t h a t : (1) s e t a s i d e i t s d e n i a l of claimant's c l a i m f o r a b i l a t e r a l v e s t i b u l a r 
c o n d i t i o n ; (2) s e t a s i d e i t s "de f a c t o " d e n i a l of c l a i m a n t ' s temporomandibular 
j o i n t (TMJ) d y s f u n c t i o n c o n d i t i o n ; (3) a s s e s s e d a p e n a l t y - r e l a t e d a t t o r n e y fee 
f o r i t s untimely c l a i m s processing; and (4) a s s e s s e d a p e n a l t y - r e l a t e d attorney 
fee f o r i t s a l l e g e d f a i l u r e to provide timely d i s c o v e r y . On review, the i s s u e s 
a r e c o m p e n s a b i l i t y and p e n a l t y - r e l a t e d attorney f e e s . 

We a f f i r m and adopt the order of the Referee as supplemented. 

Compensability of TMJ 

The medical record i n d i c a t e s t h a t claimant's c o n d i t i o n has not been 
d e f i n i t i v e l y diagnosed by e i t h e r her t r e a t i n g p h y s i c i a n or by the independent 
medical examiner. The l a c k of a d e f i n i t i v e d i a g n o s i s does not per se defeat the 
c l a i m . See T r i p p v. Ridge Runner Timber S e r v i c e s , 89 Or App 355 (1988). I t i s 
not a n e c e s s a r y p r e d i c a t e to compensability t h a t the medical e x p e r t s know the 
e x a c t mechanism of the d i s e a s e . Robinson v. SAIF, 78 Or App 581 (1986). How
ever, the c a u s a t i o n i s s u e , as opposed to the question of d i a g n o s i s , must be r e 
s o l v e d . Stewart E. Myers, 41 Van Natta 1985 (1989). T h i s i s s u e i s of s u f f i 
c i e n t medical complexity as to r e q u i r e expert medical opinion. Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105 (1985). 

With r e s p e c t to the c a u s a t i o n i s s u e , we adopt the reasoning of the Ref
e r e e . Accordingly, we conclude t h a t there i s p e r s u a s i v e medical evidence t h a t 
the compensable November 1987 i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause of 
c l a i m a n t ' s c o n d i t i o n , t e n t a t i v e l y diagnosed as TMJ. 

P e n a l t y - r e l a t e d attorney fee for unreasonable claims p r o c e s s i n g 

We f i n d t h a t L i b e r t y was put on n o t i c e of the "TMJ" c l a i m upon r e c e i p t of 
Dr. B l a c k ' s June 15, 1988 l e t t e r . As such, we conclude t h a t the l e t t e r c o n s t i 
t u t e d a c l a i m which t r i g g e r e d L i b e r t y ' s duty to accept or deny with 60 days. At 
the time of hearing, L i b e r t y had n e i t h e r accepted nor denied the c l a i m . The 
Referee found t h e r e were no "amounts then due" to base a p e n a l t y on. Nonethe
l e s s , an a t t o r n e y fee may be awarded, pursuant to ORS 656.382(1), f o r unreason
abl e r e s i s t a n c e to compensation. See Lloyd L. C r i p e , 41 Van Natta 1774 (1989). 

As d i s c u s s e d above, we have found t h i s c l a i m to be compensable. We f u r 
t h e r f i n d t h a t L i b e r t y ' s f a i l u r e to respond to claimant's c l a i m was unreasonable 
and t h a t i t had the e f f e c t of delaying compensable b e n e f i t s , such as the d i a g 
n o s t i c MRI requested by Dr. Summers. As such, claimant i s e n t i t l e d to a 
p e n a l t y - r e l a t e d attorney fee. See Jack 0. P i c h e t t e , 41 Van Natta 2136 (1989). 
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P e n a l t y - r e l a t e d a t t o r n e y fee f o r untimely d i s c o v e r y 

OAR 438-07-015(5) r e q u i r e s the f u l l and complete d i s c l o s u r e of a l l f a c t s 
and o p i n i o n s p e r t a i n i n g to the c l a i m being l i t i g a t e d . F a i l u r e t o comply w i t h 
t h i s r u l e " s h a l l , i f found unreasonable, be considered delay or r e f u s a l under 
ORS 656.262(10)." See OAR 438-07-015(5). Former ORS 656.262(10) p r o v i d e s f o r 
the payment of at t o r n e y f e e s i n accordance with ORS 656.382. 

L i b e r t y had 15 days from the day of ma i l i n g of the request f o r he a r i n g 
f i l e d by cl a i m a n t t o provide d i s c o v e r y . The pleadings i n d i c a t e t h a t t h e request 
was mailed on June 16, 1989. However, L i b e r t y d i d not provide two of the docu
ments u n t i l August 2, 1989. I n the case of Dr. Summer's r e p o r t , c l a i m a n t d i d 
not r e c e i v e the document u n t i l November 22, 1989. Thus, the Referee found, and 
we concur, t h a t L i b e r t y f a i l e d t o provide d i s c o v e r y t i m e l y , and t h a t f u r t h e r 
t h i s f a i l u r e was unreasonable. 

I n a d d i t i o n , we a l s o f i n d t h a t L i b e r t y ' s i n a c t i o n delayed p u t t i n g c l a i m a n t 
on n o t i c e t h a t f u r t h e r d i a g n o s t i c medical s e r v i c e s were being sought by Dr. 
Summer, and thus, p o t e n t i a l l y delayed r e s o l u t i o n of t h i s c l a i m . Inasmuch as we 
have found t h a t the c l a i m i s compensable, we conclude t h e r e has been an unrea
sonable r e s i s t a n c e t o the payment of compensation. As such, we conclude t h a t 
c l a i m a n t i s e n t i t l e d t o a p e n a l t y - r e l a t e d attorney fee. 

Claimant has p r e v a i l e d i n a r e j e c t e d case. Therefore, she i s e n t i t l e d t o 
an a s s e s s e d fee under ORS 656.386(1). A f t e r c o n s i d e r i n g c l a i m a n t ' s statement of 
s e r v i c e s , as w e l l as the f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and app l y i n g 
them t o t h i s c a s e , we f i n d t h a t a reasonable fee f o r cl a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on review on the compensability i s s u e s i s $700, to be paid by L i b e r t y 
Northwest. I n r e a c h i n g t h i s conclusion, we have p a r t i c u l a r l y c o n s i d e r e d the 
time devoted to the case (as represented by claimant's respondent's b r i e f ) , the 
complexity of the i s s u e s , and the value of the i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s order dated March 19, 1990 i s affirmed. For s e r v i c e s on 
Board review, c l a i m a n t ' s attorney i s awarded an a s s e s s e d fee of $700, t o be pa i d 
by L i b e r t y Northwest. 

August 20, 1991 C i t e as 43 Van Natta 1746 (1991) 

I n the Matter of the Compensation of 
ROBERT G. VANDOLAH, Claimant 

And, I n the Matter of the Complying S t a t u s of 
FRED 6. OVCHINNIKOFF, dba Fairgrounds-Mobile 

And, I n the Matter of the Assessment of a C i v i l P e n a l t y 
FRED G. OVCHINNIKOFF, dba Fairgrounds-Mobile 

WCB Case Nos. 89-13886, 89-24774, 89-16814 & 89-16815 
ORDER ON REVIEW 

Max Rae, Claimant Attorney 
Robert J . Thorbeck, Attorney 

Roberts, et a l . , Defense Attorneys 
L e s t e r Huntsinger ( S a i f ) , Defense Attorney 

Reviewed by Board Members Westerband and C r i d e r . 

The noncomplying employer requests review of those p o r t i o n s of Referee 
Myzak's order which: (1) dismissed h i s request f o r hearing concerning h i s non-
complying s t a t u s on the b a s i s t h a t i t was untimely; and (2) d i s m i s s e d h i s r e 
quest f o r he a r i n g concerning the assessment of c i v i l p e n a l t i e s on the b a s i s t h a t 
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i t was u n t i m e l y . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Ref
e r e e ' s o r d e r w h i c h d e c l i n e d t o assess a p e n a l t y o r r e l a t e d a t t o r n e y f e e f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l i s s u e d by t h e SAIF C o r p o r a t i o n on b e h a l f o f t h e 
no n c o m p l y i n g employer. On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fact" as s e t f o r t h i n t h e Referee's o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The Department i n v e s t i g a t o r d i d n o t i n t e r v i e w Mr. K i r k p a t r i c k p r i o r t o t h e 
i s s u a n c e o f SAIF's J u l y 19, 1989 d e n i a l . A t t h e t i m e o f SAIF's d e n i a l , t h e o n l y 
m e d i c a l e v i d e n c e i n i t s p o s s e s s i o n c o n c e r n i n g t h e June 1989 i n c i d e n t was an 827 
f o r m f r o m Dr. McFie. The 827 form from Dr. McFie s t a t e d t h a t c l a i m a n t ' s need 
f o r t r e a t m e n t stemmed from " O v e r e x e r t i o n on j o b 6-6-89 a g g r a v a t i o n p r e - e x i s t i n g 
i n j u r i e s o f 8/88 w h i c h o c c u r r e d d u r i n g a f a l l . " (Ex. 2 8 ) . 

CONCLUSIONS OF LAW AND OPINION 
T i m e l i n e s s 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e t i m e l i n e s s o f t h e 
nonc o m p l y i n g employer's r e q u e s t f o r h e a r i n g as s e t f o r t h i n t h e Referee's o r d e r . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e found t h a t SAIF's d e n i a l o f J u l y 19, 1989 was r e a s o n a b l e and 
d e c l i n e d t o assess a p e n a l t y o r r e l a t e d a t t o r n e y f e e . We d i s a g r e e . 

P e n a l t i e s and a t t o r n e y f e e s may be assessed when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 65 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) . I f a c a r r i e r , a f t e r r e v i e w i n g t h e e v i d e n c e , had a l e g i t i m a t e doubt 
as t o i t s l i a b i l i t y , i t s conduct i s n o t unreas o n a b l e . P r i c e v. SAIF, 73 Or App 
123, 126 ( 1 9 8 5 ) ; Norqard v. Rawlinsons, 30 Or App 999, 1003 ( 1 9 7 7 ) . The rea s o n 
a b l e n e s s o f a c a r r i e r ' s a c t i o n must be gauged on t h e b a s i s o f t h e i n f o r m a t i o n 
a v a i l a b l e t o i t a t t h e t i m e o f i t s a c t i o n . Brown v. Argonaut I n s u r a n c e Co., 93 
Or App 588 ( 1 9 8 8 ) . 

The R e f e r e e found SAIF's d e n i a l r e a s o n a b l e based on s t a t e m e n t s made by Mr. 
K i r k p a t r i c k and c l a i m a n t ' s h i s t o r y o f p r i o r back problems. However, Mr. 
K i r k p a t r i c k ' s s t a t e m e n t was t a k e n i n August 1989, a p p r o x i m a t e l y two weeks a f t e r 
SAIF i s s u e d i t s d e n i a l . T h e r e f o r e , Mr. K i r k p a t r i c k ' s s t a t e m e n t was n o t a v a i l 
a b l e a t t h e t i m e SAIF i s s u e d i t s d e n i a l . Moreover, a l t h o u g h c l a i m a n t d i d have a 
h i s t o r y o f p r i o r back problems, t h e o n l y m e d i c a l e v i d e n c e c o n c e r n i n g t h e June 6, 
1989 i n c i d e n t came fr o m Dr. McFie who i n d i c a t e d t h a t t h e i n c i d e n t was r e l a t e d t o 
c l a i m a n t ' s low back c o n d i t i o n and need f o r m e d i c a l t r e a t m e n t . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t a t t h e t i m e o f t h e June 6, 
1989 d e n i a l , SAIF d i d n o t have a l e g i t i m a t e doubt as t o t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c l a i m . A c c o r d i n g l y , we f i n d SAIF's d e n i a l u n r e a s o n a b l e and assess a 
p e n a l t y and r e l a t e d a t t o r n e y f e e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s c o n c e r n i n g t h e unreasonable d e n i a l i s $500, t o be p a i d by t h e SAIF Corpo
r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 
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A t t o r n e y Fees/Board Review 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e t i m e l i n e s s o f t h e r e q u e s t f o r h e a r i n g r e g a r d i n g 
n on-compliance i s s u e i s $500, t o be p a i d by SAIF on b e h a l f o f t h e no n c o m p l y i n g 
employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 29, 1990 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n w h i c h d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r 
SAIF's u n r e a s o n a b l e d e n i a l i s r e v e r s e d . Claimant i s awarded a p e n a l t y e q u a l t o 
25 p e r c e n t o f a l l compensation owing a t t h e t i m e o f h e a r i n g , p a y a b l e by t h e SAIF 
C o r p o r a t i o n . C l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $500 f o r 
s e r v i c e s r e g a r d i n g t h e unreasonable d e n i a l i s s u e , p a y a b l e by t h e SAIF C o r p o r a 
t i o n . The re m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n 
i n g t h e t i m e l i n e s s i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e 
o f $500, p a y a b l e by t h e SAIF C o r p o r a t i o n on b e h a l f o f t h e non c o m p l y i n g employer. 

August 2 1 , 1991 C i t e as 43 Van N a t t a 1748 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PETE ALANIS, Claimant 
WCB Case No. 90-10819 

ORDER ON REVIEW 
Carney, e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Neal's o r d e r w h i c h 
d e c l i n e d t o award an assessed a t t o r n e y f e e f o r s e r v i c e s c o n c e r n i n g t h e i n s u r e r ' s 
r e s c i s s i o n p r i o r t o h e a r i n g o f i t s d e n i a l o f c l a i m a n t ' s l e f t i n g u i n a l s t r a i n 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s e n t i t l e m e n t t o a t t o r n e y f e e s and amount o f 
a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e "FINDINGS OF FACT" numbered 1) t h r o u g h 4) as s e t f o r t h i n t h e 
Ref e r e e ' s o r d e r . 

FINDINGS OF ULTIMATE FACT 

We adopt t h e "FINDINGS OF FACT" numbered 5) as s e t f o r t h i n t h e R e f e r e e ' s 

o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

A t t o r n e y Fees/Rescinded D e n i a l 
The R e f e r e e , r e l y i n g on Duane L. Jones. 42 Van N a t t a 875 ( 1 9 9 0 ) , con

c l u d e d t h a t no a t t o r n e y f e e was a v a i l a b l e i f a c o m p e n s a b i l i t y d e n i a l i s r e 
s c i n d e d p r i o r t o h e a r i n g . However, s i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e 
has e f f e c t i v e l y o v e r r u l e d Jones by amending ORS 656.386(1) t o a l l o w an a t t o r n e y 
f e e i f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation, even t h o u g h a 
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h e a r i n g i s n o t h e l d . See ORS 656.386(1) (amended June 19, 1991, Senate B i l l 
540-A E n g r o s s e d ) . The amendments a p p l y t o a l l c l a i m s f o r w h i c h an o r d e r r e l a t 
i n g t o t h e i s s u e on wh i c h a t t o r n e y f e e s a r e sought has n o t become f i n a l on o r 
b e f o r e t h e e f f e c t i v e d a t e o f t h i s 1991 A c t , r e g a r d l e s s o f t h e d a t e o f i n j u r y . 
See S e c t i o n 3, Senate B i l l 540. The A c t t o o k e f f e c t on i t s passage. S e c t i o n 4, 
Senate B i l l 540. 

Here, s i n c e t h i s m a t t e r has not become f i n a l , t h e amendments t o ORS 
656.386 a p p l y . T h e r e f o r e , s i n c e t h e p a r t i e s s t i p u l a t e d t h a t t h e e f f o r t s o f 
c l a i m a n t ' s a t t o r n e y were i n s t r u m e n t a l i n t h e i n s u r e r ' s d e c i s i o n t o r e s c i n d t h e 
d e n i a l and ac c e p t c l a i m a n t ' s c l a i m , we conclude t h a t c l a i m a n t i s e n t i t l e d t o an 
i n s u r e r - p a i d a t t o r n e y f e e under r e v i s e d ORS 656.386(1). 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and i n view 
o f t h e p a r t i e s ' s t i p u l a t i o n s as documented by t h e Referee's o r d e r , we con c l u d e 
t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l 
i s $1,000, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e 
r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 13, 1990, as amended December 26, 1990 
i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . C l a i m a n t ' s a t t o r n e y i s awarded $1,000 
f o r s e r v i c e s r e g a r d i n g t h e i n s u r e r ' s r e c i s s i o n o f i t s d e n i a l , t o be p a i d by t h e 
i n s u r e r . The remainder o f t h e o r d e r i s a f f i r m e d . 

August 2 1 . 1991 C i t e as 43 Van N a t t a 1749 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MONA L. ALLISON, Claimant 
WCB Case No. 90-09628 

ORDER ON REVIEW 
Ronald A. Fontana, Claimant A t t o r n e y 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Peterson's o r d e r w h i c h : (1) 
awarded t e m p o r a r y d i s a b i l i t y b e n e f i t s ; (2) assessed a p e n a l t y f o r u n r e a s o n a b l e 
f a i l u r e t o pay t i m e l o s s b e n e f i t s ; and (3) awarded an assessed a t t o r n e y f e e . On 
r e v i e w , t h e i s s u e s a r e tem p o r a r y d i s a b i l i t y b e n e f i t s and p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y B e n e f i t s 

The Board adopts t h e Referee's o p i n i o n w i t h r e s p e c t t o t h i s i s s u e . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e awarded a c a r r i e r - p a i d a t t o r n e y f e e o f $3,000. The o n l y 
a p p a r e n t b a s i s f o r an assessed f e e i s p u r s u a n t t o ORS 65 6 . 3 8 6 ( 1 ) . However, 
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h e r e , c l a i m a n t d i d n o t f i n a l l y p r e v a i l i n a " r e j e c t e d case." I n s t e a d , t h e Ref
e r e e awarded i n c r e a s e d t e m p o r a r y d i s a b i l i t y b e n e f i t s . A c c o r d i n g l y , an a t t o r n e y 
f e e i s a p p r o p r i a t e under ORS 656.386(2) and OAR 438-15-045, and c l a i m a n t ' s 
a t t o r n e y i s awarded an approved f e e o f 25 p e r c e n t o f t h e i n c r e a s e d c ompensation 
made p a y a b l e by t h e Referee's o r d e r . A d d i t i o n a l l y , p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) , t h e Referee assessed a p e n a l t y f o r u n r e a s o n a b l e r e s i s t a n c e t o 
t h e payment o f compensation o f 25 p e r c e n t o f a l l t e m p o r a r y d i s a b i l i t y b e n e f i t s 
made p a y a b l e by h i s o r d e r . Pursuant t o t h e a p p l i c a b l e v e r s i o n o f t h i s s t a t u t e , 
See I d a M. Walker, 43 Van N a t t a 1402 (1 9 9 1 ) , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 
o n e - h a l f o f t h e p e n a l t y assessed by t h e Referee's o r d e r , i n l i e u o f an a t t o r n e y 
f e e . C l a i m a n t s h a l l r e c e i v e t h e remainder o f t h e p e n a l t y . See H a r r y E. 
F o r r e s t e r , 43 Van N a t t a 1480 ( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e temporary d i s a b i l i t y i s s u e , i s $800, t o be p a i d 
by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
C l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g a g a i n s t t h e p e n a l t y 
and a t t o r n e y f e e i s s u e s . Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dot son v. 
Bohemia, I n c . , 80 Or App 233 (19 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 4, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r which awarded a $3,000 assessed 
a t t o r n e y f e e i s r e v e r s e d . I n l i e u o f t h a t a t t o r n e y f e e , c l a i m a n t ' s a t t o r n e y i s 
awarded an approved a t t o r n e y f e e o f 25 p e r c e n t o f a l l b e n e f i t s made p a y a b l e by 
t h e R e f e r e e ' s o r d e r , i n an amount n o t t o exceed $1,050, p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . I n l i e u o f a p e n a l t y - r e l a t e d a t t o r n e y f e e , c l a i m a n t ' s 
a t t o r n e y i s awarded o n e - h a l f o f t h e p e n a l t y assessed by t h e Re f e r e e ' s o r d e r f o r 
an u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. For s e r v i c e s on 
Board r e v i e w c o n c e r n i n g t h e i s s u e o f temporary d i s a b i l i t y b e n e f i t s , c l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $800, p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y by t h e i n s u r e r . 

August 2 1 . 1991 c i t e as 43 Van N a t t a 1750 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
VASILE CHIRICEA, (Deceased), Claimant 
WCB Case Nos. 90-19519 & 89-18748 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

D a v i s & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Menashe's o r d e r 
t h a t d i r e c t e d i t t o pay c l a i m a n t ' s J u l y 6, 1990 D e t e r m i n a t i o n Order award o f 
sch e d u l e d permanent d i s a b i l i t y , and t h e Referee's i n c r e a s e d award o f s c h e d u l e d 
permanent d i s a b i l i t y , a t t h e r a t e o f $305 per degree. C l a i m a n t c r o s s - r e q u e s t s 
r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r t h a t d i d n o t d i r e c t t h a t c l a i m 
a n t ' s A p r i l 19, 1989 D e t e r m i n a t i o n Order award o f scheduled permanent d i s a b i l i t y 
be p a i d a t t h e r a t e o f $305 p e r degree. On r e v i e w , t h e i s s u e i s r a t e o f sched
u l e d permanent d i s a b i l i t y . We a f f i r m . 
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C l a i m a n t s u s t a i n e d a compensable l e f t thumb i n j u r y on October 16, 1987. 
The c l a i m was c l o s e d by an A p r i l 19, 1989 D e t e r m i n a t i o n Order, w h i c h awarded 
c l a i m a n t s c h e d u l e d permanent d i s a b i l i t y o f 63 p e r c e n t l o s s o f t h e l e f t thumb, 10 
p e r c e n t l o s s o f t h e l e f t i n d e x f i n g e r , 10 p e r c e n t l o s s o f t h e l e f t m i d d l e 
f i n g e r , 5 p e r c e n t l o s s o f t h e l e f t r i n g f i n g e r , and 5 p e r c e n t l o s s o f t h e l e f t 
l i t t l e f i n g e r . I n terms o f degrees, c l a i m a n t ' s award t o t a l l e d 35.64 degrees. 

C l a i m a n t s u s t a i n e d a second compensable i n j u r y on October 20, 1988. T h i s 
i n j u r y i n v o l v e d c l a i m a n t ' s l e f t m i d d l e , r i n g and s m a l l f i n g e r s . The c l a i m was 
c l o s e d by a J u l y 6, 1990 D e t e r m i n a t i o n Order, wh i c h awarded c l a i m a n t 52 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f t h e l e f t f o r e a r m . I n terms o f 
deg r e e s , t h i s award t o t a l l e d 78 degrees. 

C l a i m a n t r e q u e s t e d h e a r i n g s c h a l l e n g i n g t h e e x t e n t o f h i s permanent d i s 
a b i l i t y as awarded by t h e two D e t e r m i n a t i o n Orders. Those h e a r i n g r e q u e s t s were 
u l t i m a t e l y c o n s o l i d a t e d f o r purposes o f a s i n g l e h e a r i n g b e f o r e R e f e r e e Menashe. 
F o l l o w i n g h e a r i n g , Referee Menashe i n c r e a s e d c l a i m a n t ' s t o t a l s c h e d u l e d perma
n e n t d i s a b i l i t y award by 27.36 degrees by o r d e r d a t e d January 7, 1991. T h i s 
award r e p r e s e n t e d an i n c r e a s e from b o t h t h e A p r i l 19, 1989 D e t e r m i n a t i o n Order 
and t h e J u l y 6, 1990 D e t e r m i n a t i o n Order. 

CONCLUSIONS OF LAW AND OPINION 

The Referee c o n c l u d e d t h a t c l a i m a n t ' s J u l y 6, 1990 D e t e r m i n a t i o n Order 
award o f 78 degrees permanent d i s a b i l i t y , as w e l l as t h e Re f e r e e ' s i n c r e a s e d 
award o f 27.36 degrees o f permanent d i s a b i l i t y , s h o u l d be p a i d a t t h e r a t e o f 
$305 p e r degree. We agree. 

I n A l a n G. Her r o n , 43 Van N a t t a 267, on re c o n 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e 1990 Oregon Laws, Chapter 2, s e c t i o n 7 amendment t o ORS 
65 6 . 2 1 4 ( 2 ) , w h i c h i n c r e a s e d t h e v a l u e per degree o f schedul e d permanent d i s a b i l 
i t y f r o m $145 t o $305, a p p l i e d t o a l l awards o f scheduled d i s a b i l i t y made on o r 
a f t e r May 7, 1990, r e g a r d l e s s o f t h e dat e o f i n j u r y . 

A c c o r d i n g l y , because t h e J u l y 6, 1990 D e t e r m i n a t i o n Order award o f sched
u l e d permanent d i s a b i l i t y , and t h e Referee's i n c r e a s e d award o f permanent d i s 
a b i l i t y , were made a f t e r May 7, 1990, t h e Referee c o r r e c t l y c o n c l u d e d t h a t t h e 
awards s h o u l d be p a i d a t t h e r a t e o f $305 per degree. 

The R eferee e x p r e s s l y l i m i t e d h i s c o n c l u s i o n r e g a r d i n g payment a t $305 per 
degree t o t h e J u l y 6, 1990 D e t e r m i n a t i o n Order and t h e Refer e e ' s own i n c r e a s e d 
award. C l a i m a n t contends t h a t a l l o f h i s awards s h o u l d be p a i d a t t h e r a t e o f 
$305 p e r degree. Presumably, c l a i m a n t i s a s s e r t i n g t h a t t h e award made by t h e 
A p r i l 19, 1989 D e t e r m i n a t i o n Order s h o u l d a l s o be p a i d a t t h e r a t e o f $305 
degree s . We do n o t agree. That award was made p r i o r t o May 7, 1990, and, 
t h e r e f o r e , i s n o t s u b j e c t t o t h e 1990 amendment t o ORS 65 6 . 2 1 4 ( 2 ) . H e r r o n , 
s u p r a . 

C l a i m a n t d i d n o t f i l e a b r i e f on r e v i e w . A c c o r d i n g l y , we do n o t award 
c l a i m a n t an assessed a t t o r n e y f e e f o r s u c c e s s f u l l y d e f e n d i n g a g a i n s t t h e i n 
s u r e r ' s r e q u e s t f o r r e v i e w c o n c e r n i n g t h e r a t e o f d i s a b i l i t y i s s u e . ORS 
6 5 6 . 3 8 2 ( 2 ) ; S h i r l e y M. Brown, 40 Van N a t t a 879 (19 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 7, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOAN A. HADDIX, claimant 
WCB Case No. 90-08712 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r w h i c h : (1) u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s c l a i m f o r g a s t r i t i s and 
e n t e r o c o l i t i s ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order w h i c h awarded no unsched
u l e d permanent d i s a b i l i t y f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , 
t h e i s s u e s a r e c o m p e n s a b i l i t y and e x t e n t o f d i s a b i l i t y . We a f f i r m i n p a r t and 
r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t has 5 p e r c e n t impairment due t o her p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f G a s t r i t i s and E n t e r o c o l i t i s 

The Board adopts t h e Referee's "Conclusions and O p i n i o n " w i t h r e g a r d t o 
t h i s i s s u e . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

C l a i m a n t ' s compensable c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a f t e r J a nuary 1, 
1988 b u t b e f o r e J u l y 1, 1990. The c l a i m was c l o s e d by D e t e r m i n a t i o n Order d a t e d 
A p r i l 3, 1990. T h e r e f o r e , we r a t e permanent d i s a b i l i t y under t h e s t a n d a r d s i n 
e f f e c t a t t h e t i m e o f c l a i m c l o s u r e . Former OR 438-10-010. The a p p l i c a b l e 
s t a n d a r d s a r e t h o s e e f f e c t i v e January 1, 1989. (WCD Admin. Order 6-1988). 

The p a r t i e s have s t i p u l a t e d t h a t c l a i m a n t ' s age has a v a l u e o f 1, educa
t i o n a v a l u e 0, t r a i n i n g a v a l u e o f 1, s k i l l s a v a l u e o f 3, and a d a p t a b i l i t y a 
v a l u e o f 1. 

C l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t , Dr. Myers, has diagnosed c l a i m a n t as 
h a v i n g a C l a s s I permanent p s y c h o n e u r o s i s which may need p e r i o d i c t r e a t m e n t as 
symptoms wax and wane. He a l s o s t a t e d t h a t i t was h i s judgment t h a t she had a 
permanent s t a t e o f p s y c h o n e u r o s i s w i t h a m i n i m a l impairment o f 0 t o 5 p e r c e n t , 
a l t h o u g h he was n o t s p e c i f i c as t o t h e impairment. (Ex. 3 9 ) . Because t h e 
t r e a t i n g p s y c h o l o g i s t has s t a t e d t h a t c l a i m a n t does have permanent i m p a i r m e n t 
and because he a n t i c i p a t e s waxing and waning t h a t w i l l r e q u i r e t r e a t m e n t , we 
co n c l u d e t h a t c l a i m a n t has a 5 p e r c e n t impairment due t o her p s y c h o l o g i c a l 
c o n d i t i o n . Former OAR 4 3 6 - 3 5 - 4 0 0 ( 3 ) ( c ) ( A ) . See a l s o John H. Bement. 42 Van 
N a t t a 2335 ( 1 9 9 0 ) . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 1, i s added t o her e d u c a t i o n v a l u e , 4, t h e sum i s 5. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1, t h e p r o d u c t i s 5. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 5, t h e r e s u l t i s 10 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
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The Referee's o r d e r d a t e d November 27, 1990 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r w h i c h a f f i r m e d an D e t e r m i n a t i o n 
Order a w a r d i n g no unscheduled permanent d i s a b i l i t y i s r e v e r s e d . C l a i m a n t i s 
awarded 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r a psycho
l o g i c a l c o n d i t i o n . C l a i m a n t ' s a t t o r n e y i s awarded an approved a t t o r n e y f e e o f 
25 p e r c e n t o f t h e i n c r e a s e d compensation awarded by t h i s o r d e r , p a y a b l e d i r e c t l y 
t o c l a i m a n t ' s a t t o r n e y , n o t t o exceed $3,800. The remainder o f t h e o r d e r i s 
a f f i r m e d . 

August 2 1 . 1991 C i t e as 43 Van N a t t a 1753 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JACK H. GLUBRECHT, Claimant 

WCB Case No. MS-91001 
ORDER OF DISMISSAL 

Bennett & Durham, Cla i m a n t A t t o r n e y s 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s Board r e v i e w p u r s u a n t t o ORS 6 5 6 . 3 2 7 ( 1 ) ( b ) 
o f a D i r e c t o r ' s " o r d e r . " Contending t h a t t h e D i r e c t o r r e f u s e d t o t a k e a c t i o n on 
a m a t t e r r e f e r r e d t o him under ORS 656.327, SAIF asks t h a t t h i s case be r e t u r n e d 
t o t h e D i r e c t o r f o r t h e issuance o f a r e v i e w a b l e o r d e r . We d i s m i s s t h e r e q u e s t 
f o r Board r e v i e w . 

FINDINGS OF FACT 

On September 19, 1990, t h e Workers' Compensation D i v i s i o n ( M e d i c a l Review 
and Abuse S e c t i o n ) o f t h e Department o f In s u r a n c e and Finance ( h e r e a f t e r r e f e r 
r e d t o as "MRAS") r e c e i v e d a p e t i t i o n f rom SAIF. The p e t i t i o n was e n t i t l e d 
"Request f o r Order D e c l a r i n g Home Remodel Request Noncompensable under ORS 
656.245 and 656.327. Fee D i s p u t e Pursuant t o ORS 656.248." 

A s s e r t i n g t h a t c l a i m a n t was see k i n g i n excess o f $21,000 i n home remodel
i n g reimbursement f o r c o n s t r u c t i o n s e r v i c e s and m a t e r i a l s t o improve h i s r e s i 
dence under ORS 656.245, SAIF asked t h a t t h e D i r e c t o r r e n d e r t h e f o l l o w i n g 
a l t e r n a t i v e d e c i s i o n s : (1) d e c l a r e t h e r e q u e s t e d s e r v i c e s n o t t o be i n c l u d e d 
w i t h i n t h e coverage o f ORS 656.245; (2) d e c l a r e t h e s e r v i c e s noncompensable 
under ORS 656.327; o r (3) de t e r m i n e t h e amount, i f any, o f reimbursement under 
ORS 656.248. 

On October 18, 1990, MRAS, on b e h a l f o f t h e D i r e c t o r , acknowledged SAIF's 
p e t i t i o n . I n a d d i t i o n , c l a i m a n t was r e q u e s t e d t o submit a response t o SAIF's 
p e t i t i o n w i t h i n 10 days o f t h e acknowledgment l e t t e r . 

On October 25, 1990, t h r o u g h h i s a t t o r n e y , c l a i m a n t responded t o SAIF's 
p e t i t i o n by e n c l o s i n g c o p i e s o f a h e a r i n g r e q u e s t f i l e d w i t h t h e H e a r i n g s D i v i 
s i o n o f t h e Workers' Compensation Board. N o t i n g t h a t t h e h e a r i n g r e q u e s t r a i s e d 
as an i s s u e SAIF's "de f a c t o " d e n i a l o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s home 
r e m o d e l i n g reimbursement c l a i m , c l a i m a n t moved f o r d i s m i s s a l o f SAIF's p e t i t i o n 
t o t h e D i r e c t o r f o r l a c k o f j u r i s d i c t i o n . A l t e r n a t i v e l y , c l a i m a n t r e q u e s t e d t h e 
o p p o r t u n i t y t o a c t i v e l y p a r t i c i p a t e i n t h e r e v i e w p r o c e s s by s u b m i t t i n g " t e s t i 
mony, o r a l argument, d e p o s i t i o n s , a f f i d a v i t s and o t h e r a p p l i c a b l e documenta
t i o n . " 

On November 19, 1990, SAIF f i l e d a m o t i o n f o r d i s m i s s a l o f c l a i m a n t ' s 
h e a r i n g r e q u e s t w i t h t h e Hearings D i v i s i o n o f t h e Board. C o n t e n d i n g t h a t t h e 
D i r e c t o r had assumed j u r i s d i c t i o n o v e r t h e home r e m o d e l i n g reimbursement i s s u e 
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by a c k n o w l e d g i n g i t s p e t i t i o n f o r r e l i e f , SAIF argued t h a t t h e h e a r i n g r e q u e s t 
s h o u l d be d i s m i s s e d u n t i l t h e a d m i n i s t r a t i v e remedies were e x h a u s t e d . 

On November 20, 1990, MRAS d i r e c t e d a l e t t e r t o t h e P r e s i d i n g R e f e r e e f o r 
t h e Workers' Compensation Board, Hearings D i v i s i o n . Reasoning t h a t t h e d i s p u t e 
p r e s e n t l y a t i s s u e was a " m a t t e r c o n c e r n i n g a c l a i m " and s h o u l d be r e s o l v e d by 
t h e Board's H e a r i n g s D i v i s i o n , MRAS' l e t t e r c oncluded t h a t t h e D i r e c t o r l a c k e d 
j u r i s d i c t i o n t o r e s o l v e t h e d i s p u t e p u r s u a n t t o ORS 656.704 and 656.327. Conse
q u e n t l y , by t h e l e t t e r , MRAS n o t i f i e d t h e p a r t i e s , H e a r ings D i v i s i o n and t h e 
Board t h a t f u r t h e r a c t i o n on SAIF's p e t i t i o n would be d e f e r r e d p e n d i n g t h e o u t 
come o f t h e h e a r i n g b e f o r e t h e Hearings D i v i s i o n . 

On November 30, 1990, SAIF d i r e c t e d a l e t t e r t o MRAS. N o t i n g t h a t 
c l a i m a n t had n o t s u b m i t t e d any a d d i t i o n a l i n f o r m a t i o n i n response t o MRAS' 
acknowledgment l e t t e r , SAIF r e q u e s t e d guidance on when i t c o u l d e x p e c t a 
D i r e c t o r ' s o r d e r . 

On December 10, 1990, Referee McCullough d e n i e d SAIF's m o t i o n t o d i s m i s s 
c l a i m a n t ' s h e a r i n g r e q u e s t . Reasoning t h a t t h e home r e m o d e l i n g reimbursement 
d i s p u t e d i d n o t c o n s t i t u t e "medical t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , 
i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r 
v i c e s " , R e f e r e e McCullough concluded t h a t ORS 656.327 was n o t d e s i g n e d t o 
address t h e p a r t i e s ' d i s p u t e . D e t e r m i n i n g t h a t no p r o c e d u r e f o r r e s o l v i n g t h e 
d i s p u t e was o t h e r w i s e p r o v i d e d i n Chapter 656, t h e Referee h e l d t h a t t h e Hear
i n g s D i v i s i o n had j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . See ORS 65 6 . 7 0 4 ( 3 ) . 

On December 17, 1990, SAIF responded t o MRAS' November 20, 1990 " d e f e r r a l " 
l e t t e r . A r g u i n g t h a t t h e D i r e c t o r was w i t h o u t a u t h o r i t y t o " d e f e r " f u r t h e r 
a c t i o n on i t s p e t i t i o n , SAIF r e q u e s t e d t h a t t h e D i r e c t o r i s s u e an a p p e a l a b l e 
o r d e r . On Jan u a r y 22, 1991, SAIF renewed i t s r e q u e s t f o r t h e i s s u a n c e o f a 
f i n a l , a p p e a l a b l e o r d e r . 

On F e b r u a r y 12, 1991, MRAS r e p l i e d t o SAIF's r e q u e s t s . Reasoning t h a t t h e 
i s s u e s i n v o l v e d i n t h e c u r r e n t d i s p u t e d i d n o t q u a l i f y f o r r e v i e w under ORS 
656.327, MRAS responded t h a t i t d i d n o t i n t e n d t o i s s u e e i t h e r a "Bona F i d e D i s 
p u t e " o r a "No Bona F i d e D i s p u t e " o r d e r . Reminding SAIF o f Ref e r e e McCullough's 
o r d e r f i n d i n g t h a t t h e Board's Hearings D i v i s i o n had j u r i s d i c t i o n o v e r t h e d i s 
p u t e , MRAS e x p r e s s e d i t s d e s i r e t h a t t h e m a t t e r c o u l d be s a t i s f a c t o r i l y r e s o l v e d 
i n t h a t f o r u m . 

On F e b r u a r y 27, 1991, SAIF r e q u e s t e d Board r e v i e w under ORS 656.327 o f t h e 
D i r e c t o r ' s F e b r u a r y 12, 1991 " o r d e r . " The r e q u e s t i n c l u d e d a c e r t i f i c a t e o f 
s e r v i c e by m a i l s t a t i n g t h a t c o p i e s had been d i r e c t e d t o c l a i m a n t and t h e D i r e c 
t o r . On March 6, 1991, t h e Board acknowledged t h e r e q u e s t f o r r e v i e w , m a i l i n g 
c o p i e s o f i t s acknowledgment t o c l a i m a n t , c l a i m a n t ' s a t t o r n e y , SAIF's a t t o r n e y 
and MRAS and i t s a t t o r n e y . 

CONCLUSIONS OF LAW 

To b e g i n , c l a i m a n t seeks d i s m i s s a l o f SAIF's r e q u e s t f o r r e v i e w , c o n t e n d 
i n g t h a t SAIF u n t i m e l y appealed t h e D i r e c t o r ' s " o r d e r " o f November 20, 1990. We 
d i s a g r e e . 

The " o r d e r " t o w h i c h c l a i m a n t i s r e f e r r i n g was a l e t t e r f r o m MRAS t o t h e 
P r e s i d i n g R e f e r e e o f t h e He a r i n g s D i v i s i o n s t a t i n g t h a t t h e D i r e c t o r was d e f e r 
r i n g a c t i o n on SAIF's p e t i t i o n . The l e t t e r was n o t addressed t o SAIF and t o 
c l a i m a n t , a l t h o u g h each r e c e i v e d a copy. Moreover, t h e l e t t e r d i d n o t r e a c h a 
f i n a l d e c i s i o n c o n c e r n i n g SAIF's p e t i t i o n . I n s t e a d , t h e l e t t e r m e r e l y announced 
t h e D i r e c t o r ' s i n t e n t i o n t o d e f e r f u r t h e r a c t i o n pending c o m p l e t i o n o f t h e 
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f o r t h c o m i n g h e a r i n g . Under such c i r c u m s t a n c e s , we do n o t c o n s i d e r t h e November 
20, 1990 l e t t e r t o c o n s t i t u t e an " o r d e r " p u r s u a n t t o ORS 6 5 6 . 3 2 7 ( 1 ) ( b ) . 

C l a i m a n t a l s o moves f o r d i s m i s s a l , c o n t e n d i n g t h a t SAIF's r e q u e s t f o r r e 
v i e w was d e f e c t i v e i n t h a t i t d i d n o t send a copy o f i t s r e q u e s t t o c l a i m a n t ' s 
a t t o r n e y . OAR 438-16-005(2) p r o v i d e s t h a t c o p i e s o f a r e q u e s t f o r Board r e v i e w 
o f a D i r e c t o r ' s o r d e r f i n d i n g no bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s 
s h o u l d be m a i l e d t o t h e D i r e c t o r , a l l p a r t i e s , and t o t h e i r a t t o r n e y s . A l t h o u g h 
t h e Board's r u l e s t r o n g l y encourages s e r v i c e , t h e r u l e i s d r a f t e d i n e x h o r t a t o r y 
t e r m s ( " s h o u l d " ) , n o t mandatory terms ( " s h a l l " ) . T h e r e f o r e , SAIF's f a i l u r e t o 
s e r v e c l a i m a n t ' s c o u n s e l does n o t w a r r a n t d i s m i s s a l o f i t s r e q u e s t . 

N o t w i t h s t a n d i n g t h e s e c o n c l u s i o n s , we h o l d t h a t we l a c k a u t h o r i t y t o con
s i d e r t h i s m a t t e r because t h e February 12, 1991 l e t t e r does n o t c o n s t i t u t e an 
o r d e r f i n d i n g t h a t "no bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s . " See ORS 
6 5 6 . 3 2 7 ( 1 ) ( b ) . We base our d e c i s i o n on t h e f o l l o w i n g r e a s o n i n g . 

I f an i n j u r e d w o r k e r , an i n s u r e r o r s e l f - i n s u r e d employer o r t h e d i r e c t o r 
b e l i e v e s t h a t an i n j u r e d worker i s r e c e i v i n g m e d i c a l t r e a t m e n t t h a t i s e x c e s s i v e , 
i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f 
m e d i c a l s e r v i c e s and wishes r e v i e w o f t h e t r e a t m e n t by t h e d i r e c t o r , t h e i n j u r e d 
w o r k e r , i n s u r e r , o r s e l f - i n s u r e d employer s h a l l so n o t i f y t h e p a r t i e s and t h e 
d i r e c t o r . ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) . Unless t h e d i r e c t o r i s s u e s an o r d e r f i n d i n g t h a t no 
bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s , t h e d i r e c t o r s h a l l r e v i e w t h e m a t t e r 
p u r s u a n t t o ORS 656.327(2). See ORS 6 5 6 . 3 2 7 ( 1 ) ( b ) . 

The a p p e a l o f an o r d e r f i n d i n g t h a t no bona f i d e m e d i c a l s e r v i c e s d i s p u t e 
e x i s t s s h a l l be made d i r e c t l y t o t h e board w i t h i n 30 days a f t e r i s s u a n c e o f t h e 
o r d e r . I d . The bo a r d s h a l l s e t a s i d e o r remand t h e o r d e r o n l y i f t h e board f i n d s 
t h a t t h e o r d e r i s n o t s u p p o r t e d by s u b s t a n t i a l e v i d e n c e i n t h e r e c o r d . I d . 

The D i r e c t o r has adopted t h e f o l l o w i n g r u l e s r e g a r d i n g a d m i n i s t r a t i v e r e v i e w 
o f D i r e c t o r a c t i o n s . I f t h e worker, i n s u r e r , o r m e d i c a l p r o v i d e r i s a g g r i e v e d by 
an o r d e r o f t h e d i r e c t o r t h a t no bona f i d e d i s p u t e e x i s t s , t h e y may appeal t h e 
o r d e r d i r e c t l y t o t h e Workers' Compensation Board w i t h i n 30 days o f t h e o r d e r . 
OAR 436-10 - 0 0 8 ( 3 ) . Any p a r t y a g g r i e v e d by an a c t i o n t a k e n by t h e d i r e c t o r w h i c h 
does n o t i n v o l v e o r d e r s c o n c e r n i n g a p a l l i a t i v e c a r e d i s p u t e , bona f i d e d i s p u t e o r 
no bona f i d e d i s p u t e o r d e r , may seek a d m i n i s t r a t i v e r e v i e w t h r o u g h t h e a d m i n i s t r a 
t o r o r t h e a d m i n i s t r a t o r ' s designee. OAR 436-10-008(4). Such a r e v i e w may r e s u l t 
i n a c o n t e s t e d case h e a r i n g b e f o r e t h e d i r e c t o r o r t h e d i r e c t o r ' s d e s i g n e e . 
OAR 4 3 6 - 1 0 - 0 0 8 ( 4 ) ( b ) ; 436-10-008(5). 

Here, t h e D i r e c t o r has n o t i s s u e d an o r d e r f i n d i n g t h a t "no bona f i d e medi
c a l s e r v i c e s d i s p u t e e x i s t s . " See ORS 6 5 6 . 3 2 7 ( 1 ) ( b ) . R a t h e r , t h e D i r e c t o r , 
t h r o u g h MRAS, has conclud e d t h a t j u r i s d i c t i o n does n o t r e s t w i t h t h e D i r e c t o r 
under ORS 656.327, r e l y i n g upon t h e r e a s o n i n g s e t f o r t h i n Referee McCullough's 
o r d e r f i n d i n g t h a t t h e a p p r o p r i a t e forum f o r r e s o l u t i o n o f t h e d i s p u t e c o n c e r n i n g 
c l a i m a n t ' s reimbursement c l a i m f o r home r e m o d e l i n g expenses i s t h e H e a r i n g s D i v i 
s i o n . 

SAIF o b j e c t s t o t h e D i r e c t o r ' s s o - c a l l e d " a b d i c a t i o n " o f a u t h o r i t y , c ontend
i n g t h a t t h e r e f u s a l t o a c t c o n s t i t u t e s a f i n a l o r d e r f i n d i n g "no bona f i d e medi
c a l s e r v i c e s d i s p u t e e x i s t s " under ORS 6 5 6 . 3 2 7 ( 1 ) ( b ) . F u r t h e r m o r e , a s s e r t i n g t h a t 
t h e D i r e c t o r ' s " o r d e r " i s n o t s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , SAIF seeks remand 
t o t h e D i r e c t o r f o r t h e issuance o f a r e v i e w a b l e f i n a l o r d e r e x p l a i n i n g t h e 
r e a s o n i n g f o r t h e D i r e c t o r ' s d e c i s i o n . 

As s u p p o r t f o r i t s p o s i t i o n , SAIF r e l i e s upon t h e Supreme C o u r t ' s r e a s o n i n g 
i n F o r e l a w s on Board v. Energy Fac. S i t i n g C o u n c i l , 303 Or 541 ( 1 9 8 7 ) . I n 
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F o r e l a w s , t h e S i t i n g C o u n c i l had d e t e r m i n e d , f o l l o w i n g a c o n t e s t e d case p r o c e e d 
i n g , t h a t i t l a c k e d j u r i s d i c t i o n o v e r an a p p l i c a t i o n because t h e l e v e l o f r a d i o a c 
t i v i t y a t t h e waste s i t e s i n q u e s t i o n was such t h a t t h e a p p l i c a n t d i d n o t need a 
p e r m i t . I n response t o t h e p e t i t i o n e r s ' p e t i t i o n f o r d i r e c t Supreme C o u r t r e v i e w 
under ORS 469.400(1) o f a c o u n c i l ' s a p p r o v a l o r r e j e c t i o n o f an a p p l i c a t i o n f o r a 
s i t e c e r t i f i c a t e , t h e C o u n c i l contended t h a t i t s o r d e r was n e i t h e r an " a p p r o v a l " 
nor a " r e j e c t i o n " o f t h e a p p l i c a t i o n because t h e C o u n c i l had d e t e r m i n e d t h a t i t 
l a c k e d j u r i s d i c t i o n . Consequently, t h e C o u n c i l a s s e r t e d t h a t j u d i c i a l r e v i e w r e 
mained i n t h e C o u r t o f Appeals under ORS 183.482, n o t t h e Supreme C o u r t under t h e 
s p e c i a l p r o v i s i o n s o f ORS 469.400(1). The Supreme Court d i s a g r e e d , r e a s o n i n g t h a t 
t h e C o u n c i l ' s d e c i s i o n , w h i c h r e s t e d on a c o n c l u s i o n about f a c t s d i s p u t e d on t h e 
m e r i t s , was no l e s s a " r e j e c t i o n o f an a p p l i c a t i o n " i n t h e words o f ORS 469.400(1) 
because t h e C o u n c i l had conclu d e d t h a t t h e a p p l i c a t i o n was n o t w i t h i n i t s j u r i s 
d i c t i o n . A c c o r d i n g l y , t h e Co u r t h e l d t h a t t h e p e t i t i o n f o r d i r e c t r e v i e w under 
t h e s t a t u t e o f t h e C o u n c i l ' s d e t e r m i n a t i o n was p r o p e r l y b e f o r e i t . 

The p r e s e n t case i s r e a d i l y d i s t i n g u i s h a b l e . I n F o r e l a w s , r e g a r d l e s s o f 
whether t h e a p p l i c a t i o n t o t h e S i t i n g C o u n c i l was acc e p t e d o r r e j e c t e d , a p p e l l a t e 
j u r i s d i c t i o n r e s t e d w i t h t h e Supreme C o u r t . Here, our s t a t u t o r y a u t h o r i t y t o r e 
vi e w t h e D i r e c t o r ' s d e c i s i o n i s e x p r e s s l y c o n t i n g e n t upon t h e i s s u a n c e o f an 
" o r d e r f i n d i n g no bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s . " See ORS 
6 5 6 . 3 2 7 ( 1 ) ( b ) . 

Thus, whereas i n Forelaws, t h e r e j e c t i o n o f t h e s i t e c e r t i f i c a t e a p p l i c a t i o n 
f o r l a c k o f j u r i s d i c t i o n was c l e a r l y a " r e j e c t i o n " v e s t i n g j u r i s d i c t i o n i n t h e 
Supreme C o u r t , h e r e t h e D i r e c t o r d e c l i n e d t o a c t on SAIF's p e t i t i o n by i s s u i n g an 
o r d e r i n t h e case under ORS 652.327 t h a t would v e s t a p p e l l a t e j u r i s d i c t i o n i n t h i s 
Board. I n d e e d , t h e D i r e c t o r s p e c i f i c a l l y expresses t h e i n t e n t i o n n o t t o i s s u e 
such an o r d e r . I n t h e absence o f an o r d e r " f i n d i n g no bona f i d e m e d i c a l s e r v i c e s 
d i s p u t e e x i s t s " , t h e Board i s w i t h o u t a u t h o r i t y t o r e v i e w a D i r e c t o r ' s d e c i s i o n 
under ORS 656.327. 

The D i r e c t o r ' s a p p a r e n t r e f u s a l t o comply w i t h t h e r e v i e w p r o c e d u r e s o f ORS 
6 5 6 . 3 2 7 ( 1 ) ( b ) may be grounds under ORS Chapter 34.105 e t . seq., f o r i s s u a n c e by a 
c u r r e n t c o u r t o f a w r i t o f mandamus whic h compels t h e D i r e c t o r t o a c t , o r t o t h a t 
same end, i t may c o n s t i t u t e a b a s i s f o r c i r c u i t c o u r t r e v i e w under ORS 183.484 and 
183.490. However, t h e j u r i s d i c t i o n o f t h i s Board under ORS 6 5 6 . 3 2 7 ( 1 ) ( b ) i s de
pendent upon an a c t t h a t t h e D i r e c t o r e x p r e s s l y r e f u s e s t o t a k e . That r e f u s a l t o 
i s s u e an o r d e r " f i n d i n g no bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s " does n o t 
s a t i s f y t h e s t a t u t e ' s r e q u i r e m e n t f o r our j u r i s d i c t i o n t h a t such an o r d e r be 
i s s u e d . I n s h o r t , we d e c l i n e t o t r e a t t h e D i r e c t o r ' s r e f u s a l t o i s s u e an o r d e r as 
t h e o r d e r t h a t t h e D i r e c t o r has r e f u s e d t o i s s u e . The r e q u e s t f o r r e v i e w must be 
d i s m i s s e d . 

I T IS SO ORDERED. 

Board C h a i r C r i d e r , d i s s e n t i n g 

The Board has d i s m i s s e d t h e SAIF C o r p o r a t i o n ' s appeal o f t h e D i r e c t o r ' s 
o r d e r w h i c h d e c l i n e d t o r e v i e w a d i s p u t e c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c e r t a i n 
home remodel expenses on t h e ground t h a t ORS 656.327 does n o t c o n f e r j u r i s d i c t i o n 
o v e r t h e d i s p u t e . The Board has d i s m i s s e d t h e appeal s o l e l y because t h e D i r e c t o r 
has n o t s t y l e d i t s o r d e r an o r d e r t h a t no bona f i d e m e d i c a l s e r v i c e s d i s p u t e 
e x i s t s . I d i s s e n t . 

ORS 656.327 c l e a r l y p r o v i d e s t h a t i f an i n s u r e r r e q u e s t s r e v i e w by t h e 
D i r e c t o r , t h e D i r e c t o r s h a l l do one o f two t h i n g s . He s h a l l i s s u e an o r d e r t h a t 
no bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s o r he s h a l l r e v i e w t h e m e d i c a l t r e a t 
ment i n q u e s t i o n and i s s u e an o r d e r w i t h i n 30 days o f t h e r e q u e s t d e c l a r i n g t h e 
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t r e a t m e n t compensable o r n o t compensable. I f t h e D i r e c t o r a c t u a l l y r e v i e w s t h e 
d i s p u t e and f i n d s t h e d i s p u t e d s e r v i c e s compensable o r n o t compensable, an 
a g g r i e v e d p a r t y may o b t a i n r e v i e w v i a a r e q u e s t f o r h e a r i n g b e f o r e t h e H e a r i n g s 
D i v i s i o n . I f , on t h e o t h e r hand, t h e D i r e c t o r d e c l i n e s t o r e v i e w t h e d i s p u t e on 
t h e m e r i t s and i s s u e s an o r d e r f i n d i n g t h a t no m e d i c a l s e r v i c e s d i s p u t e e x i s t s , 
t h e n an a g g r i e v e d p a r t y may appeal t h a t d e c i s i o n t o t h e Board i t s e l f ; i f t h e Board 
f i n d s t h a t t h e r e i s a bona f i d e m e d i c a l s e r v i c e s d i s p u t e , t h e n t h e b o a r d may r e 
mand t h e m a t t e r t o t h e D i r e c t o r f o r f u r t h e r p r o c e e d i n g s . 

The Board r e c o g n i z e s t h a t t h e D i r e c t o r must i s s u e one o f t h e s e two t y p e s o f 
o r d e r s i n each and e v e r y case b r o u g h t t o him under ORS 656.327. N e v e r t h e l e s s , i t 
h o l d s t h a t because t h e D i r e c t o r i s s u e d an o r d e r d e c l i n i n g j u r i s d i c t i o n o v e r t h i s 
d i s p u t e and d i d n o t c a l l i t an o r d e r f i n d i n g t h a t no bona f i d e m e d i c a l d i s p u t e 
e x i s t s , t h e n t h e o r d e r i s r e v i e w a b l e under t h e A d m i n i s t r a t i v e Procedure A c t r a t h e r 
t h a n i n t h e f a s h i o n e s t a b l i s h e d by t h e L e g i s l a t u r e . I submit t h a t a D i r e c t o r ' s 
o r d e r , d e c l i n i n g t o r e v i e w on t h e m e r i t s because t h e p r o c e d u r e c r e a t e d by ORS 
656.327 i s n o t t h e a p p r o p r i a t e avenue f o r r e s o l v i n g a d i s p u t e , i s an o r d e r f i n d i n g 
t h a t no bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s — w h a t e v e r t h e D i r e c t o r c a l l s i t . 
I n d e e d , i t i s d i f f i c u l t t o imagine any o t h e r k i n d o f h o l d i n g by t h e D i r e c t o r t h a t 
w o u l d w a r r a n t i s s u a n c e o f an o r d e r t h a t no bona f i d e m e d i c a l s e r v i c e s d i s p u t e 
e x i s t s . 

The L e g i s l a t u r e has e s t a b l i s h e d a scheme f o r r e v i e w o f t h e D i r e c t o r ' s d e c i 
s i o n s under ORS 656.327. I t p r o v i d e s f o r r e v i e w o f o r d e r s on t h e m e r i t s by r e f e r 
ees and r e v i e w o f o r d e r s d e c l i n i n g t o reach t h e m e r i t s by t h e Board. Read t o 
g e t h e r w i t h t h e b a l a n c e o f Chapter 656, i t ensures t h a t d i s p u t e s o v e r e n t i t l e m e n t 
t o w o r k e r s compensation b e n e f i t s s h a l l c o n t i n u e t o be r e v i e w a b l e by t h e Board and 
i t s H e a r i n g s D i v i s i o n . The Board's d e c i s i o n h e r e i n a l l o w s t h e D i r e c t o r t o c i r c u m 
v e n t t h e s t a t u t o r y r e v i e w procedure s i m p l y by r e f u s i n g t o use t h e s t a t u t o r y t e r m i 
n o l o g y and a d o p t i n g a r u l e p r o v i d i n g f o r appeal o f o r d e r s n o t u s i n g t h e s t a t u t o r y 
t e r m i n o l o g y v i a a c o n t e s t e d case procedure under t h e A d m i n i s t r a t i v e Procedure A c t . 

SAIF c o r r e c t l y r e q u e s t s t h a t we t a k e t h e D i r e c t o r ' s o r d e r f o r what i t i s i n 
r e a l i t y , and r e v i e w i t . 

On r e v i e w o f t h e o r d e r , I would conclude t h a t t h e D i r e c t o r c o r r e c t l y con
c l u d e d t h a t he d i d n o t have j u r i s d i c t i o n o f t h e d i s p u t e o v e r r e m o d e l l i n g expenses. 
ORS 656.327 p e r m i t s an i n s u r e r t o seek r e v i e w by t h e D i r e c t o r i f t h e i n s u r e r 
" b e l i e v e s t h a t an i n j u r e d worker i s r e c e i v i n g m e d i c a l t r e a t m e n t t h a t i s e x c e s s i v e , 
i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f 
m e d i c a l s e r v i c e s . . . " The t e r m "medical t r e a t m e n t " i s nowhere d e f i n e d i n ORS Chap
t e r 656 o r t h e a d m i n i s t r a t i v e r u l e s promulgated t h e r e u n d e r . However, i n t r i n s i c 
and e x t r i n s i c i n d i c i a o f l e g i s l a t i v e i n t e n t suggest t h a t t h e L e g i s l a t u r e meant t h e 
t e r m t o a p p l y t o s e r v i c e s performed by p r a c t i t i o n e r s o f t h e h e a l i n g a r t s and n o t 
t o a l l " m e d i c a l s e r v i c e s " as d e f i n e d i n ORS 656.245(1). 

" M e d i c a l s e r v i c e s " i n c l u d e " m e d i c a l , s u r g i c a l , h o s p i t a l , n u r s i n g , ambulances 
and o t h e r r e l a t e d s e r v i c e s , and d r u g s , m e d i c i n e , c r u t c h e s and p r o s t h e t i c a p p l i 
ances, b r a c e s and s u p p o r t s and where necessary, p h y s i c a l r e s t o r a t i v e s e r v i c e s . " 
ORS 6 5 6 . 2 4 5 ( 1 ) ( c ) . I n a d d i t i o n t o t h e t h i n g s s p e c i f i c a l l y enumerated i n t h e 
s t a t u t e , s e r v i c e s i n c l u d e such t h i n g s as t r a n s p o r t a t i o n c o s t s r e l a t e d t o d o c t o r 
v i s i t s (see Francoeur v. SAIF, 17 Or App 37 (1974)) and removal o f a r c h i t e c t u r a l 
b a r r i e r s (see Stoddard v. C r e d i t - T h r i f t Corp., 103 Or App 283 ( 1 9 9 0 ) ) . 

The t e r m "medical t r e a t m e n t " i s narrower. "Treatment" i s d e f i n e d as "The 
management and c a r e o f a p a t i e n t f o r purpose o f c o m b a t t i n g d i s e a s e o r d i s o r d e r . " 
D o r l a n d ' s M e d i c a l D i c t i o n a r y ( 2 3 r d ed.) The a b i l i t y t o " t r e a t " i s t h e essence o f 
l i c e n s u r e i n t h e h e a l i n g a r t s . See e.g., ORS 677.285; ORS 677.755; ORS 678.010; 
ORS 659.025; ORS 684.010; ORS 675.010. 
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ORS 656.327 p r o v i d e s t h a t r e v i e w o f t r e a t m e n t by t h e D i r e c t o r s h a l l i n v o l v e 
r e v i e w o f " m e d i c a l i n f o r m a t i o n and r e c o r d s r e g a r d i n g t r e a t m e n t " and may i n v o l v e 
r e v i e w o f m e d i c a l t r e a t m e n t by a p a n e l o f p h y s i c i a n s , w h i c h s h a l l i n c l u d e a t l e a s t 
one " p r a c t i t i o n e r o f t h e h e a l i n g a r t whose t r e a t m e n t i s b e i n g r e v i e w e d " . 

T h e r e f o r e , I c o n c l u d e t h a t ORS 656.327 was de s i g n e d t o p r o v i d e f o r r e v i e w by 
t h e D i r e c t o r t o d e t e r m i n e whether t r e a t m e n t w h i c h i s b e i n g p r o v i d e d by a p r a c t i 
t i o n e r o f t h e h e a l i n g a r t s i s e x c e s s i v e o r o t h e r w i s e i n a p p r o p r i a t e upon r e q u e s t . 
I t was n o t d e s i g n e d t o p r o v i d e f o r r e v i e w by t h e D i r e c t o r t o d e t e r m i n e whether an 
i n s u r e r i s r e q u i r e d , under ORS 656.245, t o a f f o r d a worker o t h e r m e d i c a l s e r v i c e s . 

SAIF has r e q u e s t e d a D i r e c t o r ' s d e t e r m i n a t i o n on t h e c o m p e n s a b i l i t y o f a 
w o r k e r ' s r e q u e s t f o r reimbursement o f r e m o d e l l i n g c o s t s . The r e m o d e l l i n g c o s t s 
may o r may n o t be compensable as m e d i c a l s e r v i c e s . They c l e a r l y a r e n o t t r e a t m e n t 
by a p r a c t i t i o n e r o f t h e h e a l i n g a r t s . 

C o n s e q u e n t l y , s u b s t a n t i a l evidence e x i s t s t o s u p p o r t t h e D i r e c t o r ' s f i n d i n g 
t h a t SAIF has r a i s e d no q u e s t i o n o f t r e a t m e n t w h i c h i s a l l e g e d l y e x c e s s i v e , i n a p 
p r o p r i a t e , i n e f f e c t i v e o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e p e r f o r m a n c e o f medi
c a l s e r v i c e s . Hence, no bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s . Under such 
c i r c u m s t a n c e s , we a r e n o t a u t h o r i z e d t o s e t a s i d e o r remand t h e D i r e c t o r ' s o r d e r . 
ORS 6 5 6 . 3 2 7 ( 1 ) ( b ) . The D i r e c t o r ' s o r d e r s h o u l d be a f f i r m e d . 

August 2 1 . 1991 C i t e as 43 Van N a t t a 1758 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL D. THOMAS, Claimant 

WCB Case No. 90-08324 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Baker's o r d e r t h a t g r a n t e d 
c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order awarded 
c l a i m a n t 48 p e r c e n t (153.6 degrees) unscheduled permanent d i s a b i l i t y f o r h i s low 
back i n j u r y . On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y , and a l t e r n a 
t i v e l y , e x t e n t o f unscheduled and scheduled permanent d i s a b i l i t y . We r e v e r s e 
t h e award o f permanent t o t a l d i s a b i l i t y and mo d i f y t h e e x t e n t o f c l a i m a n t ' s p e r 
manent p a r t i a l d i s a b i l i t y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e e x c e p t i o n o f t h e 
Ref e r e e ' s f i n d i n g t h a t c l a i m a n t cannot s e l l h i s s e r v i c e s i n a h y p o t h e t i c a l l y 
normal l a b o r m a r k e t . We add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t has a h i g h s c h o o l degree and has t a k e n a one-year advanced b u s i 
ness management c o u r s e . He has work e x p e r i e n c e as a m i l l w o r k e r and as a m o t e l 
manager. C l a i m a n t ' s h i g h e s t SVP f o r t h e t e n y e a r s p r i o r t o h e a r i n g was a 7 as a 
t e n n o n e r . 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has undergone l a m i n e c 
t o m i e s and d i s c e c t o m i e s a t t h e L4-5 and L5-S1 l e v e l s . C l a i m a n t has had f u s i o n s 
a t t h e same l e v e l s . C l a i m a n t has l o s s o f range o f m o t i o n i n t h e t h o r a c o l u m b a r 
r e g i o n , as a r e s u l t o f h i s compensable back i n j u r y . 
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C l a i m a n t s u f f e r s f r o m a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s 
l e f t l e g . 

CONCLUSIONS OF LAW AND OPINION 

Permanent t o t a l d i s a b i l i t y 

The R e f e r e e concl u d e d t h a t c l a i m a n t had e s t a b l i s h e d t h a t he i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d . We d i s a g r e e . 

On r e v i e w , SAIF argues t h a t c l a i m a n t i s n o t p e r m a n e n t l y and t o t a l l y d i s 
a b l e d , based s o l e l y upon t h e m e d i c a l evidence i n t h e r e c o r d . SAIF agrees w i t h 
t h e R e f e r e e ' s assessment o f c l a i m a n t ' s p h y s i c a l c a p a b i l i t i e s w i t h t h e e x c e p t i o n 
o f h i s f i n d i n g t h a t , on o c c a s i o n , c l a i m a n t needs t o r e c l i n e d u r i n g t h e day. 
SAIF contends t h a t t h i s l i m i t a t i o n i s s e l f - i m p o s e d and i s n o t s u p p o r t e d by t h e 
m e d i c a l e v i d e n c e . SAIF argues t h a t E x h i b i t 42 (a q u e s t i o n n a i r e s u b m i t t e d t o Dr. 
K e n d r i c k ) i n d i c a t e s t h a t c l a i m a n t does n o t need t o r e c l i n e d u r i n g t h e day. 

We do n o t agree t h a t Dr. K e n d r i c k has s t a t e d t h a t t h e r e i s no need f o r 
c l a i m a n t t o r e c l i n e d u r i n g a work day. Dr. K e n d r i c k was asked whet h e r , " a f t e r 
s i t t i n g t h e s t a t e d maximum o f 40 mi n u t e s , i s a mere change o f p o s i t i o n ( e . g . , 
s t a n d i n g ) s u f f i c i e n t o r may some form o f r e s t ( e . g . , l y i n g down) be r e q u i r e d , a t 
l e a s t on o c c a s i o n s and/or t o w a r d t h e end o f an e i g h t - h o u r work day?" Dr. 
K e n d r i c k responded, "maybe - a change o f p o s i t i o n I would e x p e c t t o be s u f f i 
c i e n t " (emphasis i n o r i g i n a l ) . 

We c o n c l u d e t h a t c l a i m a n t ' s t e s t i m o n y and t h e r e p o r t o f h i s t r e a t i n g 
p h y s i c i a n a r e n o t i n c o n s i s t e n t . Both i n d i c a t e t h a t c l a i m a n t may be r e q u i r e d t o 
r e s t o r r e c l i n e d u r i n g a r e g u l a r work day. A c c o r d i n g l y , we agree t h a t , i n 
a s s e s s i n g c l a i m a n t ' s work r e s t r i c t i o n s , t h e Referee c o u l d a s s i g n w e i g h t t o t h e 
e v i d e n c e r e g a r d i n g c l a i m a n t ' s need t o r e s t d u r i n g t h e day. 

A l t h o u g h c l a i m a n t argues t h a t he i s s e v e r e l y d i s a b l e d as a r e s u l t o f h i s 
s u r g e r i e s , we agree w i t h SAIF t h a t c l a i m a n t i s n o t t o t a l l y p h y s i c a l l y i n c a p a c i 
t a t e d . I n March 1989, Dr. K e n d r i c k r e p o r t e d t h a t , g i v e n t h e amount o f s u r g e r y 
c l a i m a n t had undergone (and f o l l o w i n g a d d i t i o n a l r e c o v e r y t i m e ) m o t e l management 
w o u l d be t h e t y p e o f p o s i t i o n t h a t c l a i m a n t m i g h t r e a s o n a b l y be e x p e c t e d t o 
occupy. I n August 1989, Dr. K e n d r i c k s i g n e d a r e l e a s e f o r c l a i m a n t t o r e t u r n t o 
h o t e l management " w i t h o u t d o i n g t h e maintenance work." Based upon t h e r e p o r t s 
o f c l a i m a n t ' s t r e a t i n g d o c t o r , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d 
t h a t he i s p e r m a n e n t l y t o t a l l y d i s a b l e d s o l e l y upon a m e d i c a l b a s i s . 

Permanent t o t a l d i s a b i l i t y , however, may r e s u l t f r o m l e s s t h a n t o t a l phys
i c a l i n c a p a c i t y , when combined w i t h nonmedical c o n d i t i o n s , i n c l u d i n g "age, 
t r a i n i n g , a p t i t u d e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y , e m o t i o n 
a l c o n d i t i o n , as w e l l as t h e c o n d i t i o n o f t h e l a b o r market." W i l s o n v. 
Weyerhaeuser, 30 Or App 403, 409 (1977). 

SAIF a l s o contends t h a t c l a i m a n t i s n o t pe r m a n e n t l y t o t a l l y d i s a b l e d under 
t h e o d d - l o t d o c t r i n e . SAIF n o t e s t h a t c l a i m a n t has a h i g h s c h o o l d i p l o m a and 
has t a k e n p o s t - h i g h s c h o o l v o c a t i o n a l t r a i n i n g , a course i n b u s i n e s s management 
and a s i x week t r a i n i n g seminar on s u p e r v i s o r y s k i l l s . 

C l a i m a n t ' s v o c a t i o n a l c o u n s e l o r , Mr. Stones, t e s t i f i e d t h a t , even t a k i n g 
c l a i m a n t ' s r e s t r i c t i o n s i n t o account ( i n c l u d i n g h i s t e s t i m o n y r e g a r d i n g a need 
t o r e c l i n e d u r i n g t h e work d a y ) , t h e r e were j o b s t h a t c l a i m a n t was ca p a b l e o f 
p e r f o r m i n g . Mr. Stones t e s t i f i e d t h a t c l a i m a n t was b o t h q u a l i f i e d and p h y s i 
c a l l y c a p a b l e o f p e r f o r m i n g work i n m o t e l management, n i g h t a u d i t i n g , c a s h i e r i n g 
and u n s k i l l e d assembly work. A l t h o u g h he acknowledged t h a t t h e j o b o f n i g h t 
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a u d i t o r w o u l d pay l e s s wages t h a n t h e m o t e l management j o b s c l a i m a n t had been 
s e e k i n g , Mr. Stones t e s t i f i e d t h a t such p o s i t i o n s d i d e x i s t i n t h e m o t e l / h o t e l 
i n d u s t r y . 

One o f SAIF's v o c a t i o n a l e x p e r t s , Ms. Zuckerman, t e s t i f i e d t h a t , t a k i n g 
i n t o a c c o u n t c l a i m a n t ' s t e s t i m o n y r e g a r d i n g h i s l i m i t a t i o n s , she w o u l d q u e s t i o n 
h i s c a p a b i l i t y ( i n r e g a r d t o stamina) t o work an e i g h t - h o u r s h i f t as a h o t e l o r 
m o t e l manager. However, she b e l i e v e d t h a t c l a i m a n t was c a p a b l e o f p a r t - t i m e 
employment and she t e s t i f i e d t h a t he would be q u a l i f i e d f o r p o s i t i o n s such as 
n i g h t a u d i t o r , desk c l e r k , g e n e r a l c l e r k and c o l l e c t i o n s c l e r k . She t e s t i f i e d 
t h a t t h e r e were such j o b s a v a i l a b l e t h r o u g h o u t t h e s t a t e o f Oregon, a l t h o u g h she 
c o u l d n o t i d e n t i f y s p e c i f i c employers. 

Mr. R i d e n o u r , SAIF's second v o c a t i o n a l e x p e r t , t e s t i f i e d t h a t c l a i m a n t 
c o u l d work as a m o t e l manager, n i g h t a u d i t o r o r n i g h t desk c l e r k . He agreed 
w i t h Ms. Zuckerman's t e s t i m o n y t h a t c l a i m a n t would be c a p a b l e o f w o r k i n g on a 
p a r t - t i m e b a s i s . He a l s o t e s t i f i e d t h a t t h e r e were j o b s a v a i l a b l e w i t h i n t h e 
s t a t e l a b o r m a r k e t . 

I t i s a p p a r e n t t h a t many m o t e l management j o b s w i l l n o t be a v a i l a b l e t o 
c l a i m a n t because t h e y r e q u i r e maintenance work a l s o . N e v e r t h e l e s s , t h e e x p e r t 
e v i d e n c e e s t a b l i s h e s t h a t t h e r e a r e j o b s - management and o t h e r s - a v a i l a b l e i n 
t h e l o d g i n g i n d u s t r y w h i c h c l a i m a n t i s capable o f p e r f o r m i n g on a p a r t - t i m e 
b a s i s . A l t h o u g h c l a i m a n t may need t o r e s t d u r i n g t h e work day, t h e v o c a t i o n a l 
t e s t i m o n y has e s t a b l i s h e d t h a t t h e r e are p a r t - t i m e j o b s t h a t he i s c a p a b l e o f 
p e r f o r m i n g . Inasmuch as c l a i m a n t i s capable o f w o r k i n g on a p a r t - t i m e b a s i s and 
such work i s a v a i l a b l e , we must f i n d t h a t he i s capable o f r e m u n e r a t i v e , and 
t h e r e f o r e g a i n f u l , employment. See Tee v. A l b e r t s o n s , I n c . . 107 Or App 638 
( 1 9 9 1 ) . 

F i n a l l y , a l t h o u g h we acknowledge c l a i m a n t ' s m o t i v a t i o n , w i l l i n g n e s s t o 
seek work and h i s u n s u c c e s s f u l a t t e m p t s t o o b t a i n a p o s i t i o n as a m o t e l o r 
r e s t a u r a n t manager, we c o n c l u d e t h a t t h e r e c o r d e s t a b l i s h e s t h a t , w i t h i n h i s 
h y p o t h e t i c a l l y n ormal l a b o r market, t h e r e a r e j o b s t h a t c l a i m a n t i s p h y s i c a l l y 
and v o c a t i o n a l l y c a p a b l e o f p e r f o r m i n g . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t 
has n o t e s t a b l i s h e d t h a t he i s p e r manently t o t a l l y d i s a b l e d under t h e odd l o t 
d o c t r i n e . 

E x t e n t o f u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e " s t a n d a r d s " f o r t h e 
e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . The " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . Former OAR 438-10-010. A c c o r d i n g l y , we a p p l y t h e " s t a n d 
a r d s " i n e f f e c t on F e b r u a r y 16, 1990, t h e d a t e o f t h e D e t e r m i n a t i o n O r d er. 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e a p p r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 
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Age 

1761 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 47 y e a r s i s 1. Former OAR 
436-35-290. 

Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12 y e a r s o f f o r m a l e d u c a t i o n , i n c l u d 
i n g a h i g h s c h o o l d i p l o m a , i s 0. Former OAR 436-35-300(3). 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l demonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f hear
i n g was 7 as a t e n n o n e r o f f b e a r e r (DOT # 669.686-034). T h e r e f o r e , t h e a p p r o p r i 
a t e v a l u e f o r s k i l l s i s 1. Former OAR 436-35-300(4). 

T r a i n i n g 

C l a i m a n t has a c q u i r e d o n - t h e - j o b t r a i n i n g i n v a r i o u s p o s i t i o n s d u r i n g h i s 
employment as a m i l l w o r k e r , i n c l u d i n g e x p e r i e n c e as a t e n n o n e r o p e r a t o r and as a 
m i l l w o r k and warehouse s u p e r v i s o r . I n a d d i t i o n , c l a i m a n t has s e v e r a l y e a r s o f 
e x p e r i e n c e as a m o t e l / h o t e l manager. We conclude t h a t c l a i m a n t has a c q u i r e d 
s u f f i c i e n t e x p e r i e n c e and t r a i n i n g t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i 
t i o n . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 0. Former OAR 436-35-
300(5) . 

A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s un a b l e t o r e t u r n t o h i s o r her 
u s u a l and customary work fSee former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] and who has n o t r e 
t u r n e d t o m o d i f i e d work i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l capac
i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . 
Former OAR 436-35-310(4). 

C l a i m a n t i s u n a b l e t o r e t u r n t o h i s u s u a l and customary work and has n o t 
r e t u r n e d t o , o r been o f f e r e d , r e g u l a r , m o d i f i e d work s i n c e he became m e d i c a l l y 
s t a t i o n a r y (when permanent d i s a b i l i t y i s r a t e d ) . C l a i m a n t ' s p h y s i c a l c a p a c i t y 
f a l l s between t h e s e d e n t a r y and l i g h t c a t e g o r i e s . A d d i t i o n a l l y , he i s l i m i t e d 
i n h i s a b i l i t y t o s i t , s t a n d and walk. Thus, t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e 
i s t h e average o f t h e v a l u e s f o r t h e l i g h t ( 4 ) , s e d e n t a r y (8) and l i m i t e d seden
t a r y (10) c a t e g o r i e s . C l a i m a n t ' s a d a p t a b i l i t y v a l u e i s 7.3. Former OAR 436-35-
3 1 0 ( 4 ) . 

I m p a i r m e n t 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has l o s s o f range o f 
m o t i o n i n t h e t h o r a c o l u m b a r r e g i o n . For reduced t h o r a c o l u m b a r f l e x i o n ( f r o m 90 
degrees t o 10 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 8 p e r 
c e n t . Former OAR 436-35-360(6). For reduced t h o r a c o l u m b a r e x t e n s i o n ( f r o m 
30 degrees t o 5 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 2.5 
p e r c e n t . Former OAR 436-35-360(7). For reduced t h o r a c o l u m b a r f l e x i o n t o b o t h 
t h e r i g h t and l e f t ( f r o m 30 degrees t o 5 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an 
i m p a i r m e n t v a l u e o f 5 p e r c e n t each. Former OAR 436-35-360(8). For reduced 
r i g h t and l e f t r o t a t i o n ( f r o m 30 degrees t o 15 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o 
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an i m p a i r m e n t v a l u e o f 3 p e r c e n t each. Former OAR 436-35-360(9). For a t o t a l 
r a t i n g o f t h e l o s t range o f m o t i o n i n t h e t h o r a c o l u m b a r a r e a , t h e v a l u e s a r e 
added. Former OAR 436-35-360(10). C l a i m a n t ' s t o t a l v a l u e f o r l o s s o f m o t i o n i s 
26.5. 

I n a d d i t i o n t o reduced s p i n a l m o t i o n , c l a i m a n t i s e n t i t l e d t o a v a l u e f o r 
h i s s u r g e r i e s and t h e r e s u l t i n g i m p a i r m e n t . We f i n d c l a i m a n t i s e n t i t l e d t o a 
v a l u e o f 5 p e r c e n t f o r a laminectomy and discectomy a t t h e L4-5 l e v e l . C l a i m a n t 
i s a l s o e n t i t l e d t o a v a l u e o f 5 p e r c e n t f o r a laminectomy and d i s c e c t o m y a t t h e 
L5-S1 l e v e l . For a f u s i o n a t the*L4-5 l e v e l , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 
3 p e r c e n t . For a f u s i o n a t t h e L5-S1 l e v e l , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 
5 p e r c e n t . Former OAR 436-35-350(2). C l a i m a n t ' s g e n e r a l s p i n a l f i n d i n g s a r e 
combined f o r a t o t a l o f 16.8 p e r c e n t . Former OAR 436-35-360(11). 

To a r r i v e a t a t o t a l impairment f i n d i n g , we combine ( n o t add) t h e i m p a i r 
ment v a l u e f o r c l a i m a n t ' s l o s t range o f mo t i o n (26.5) w i t h t h e i m p a i r m e n t v a l u e 
f o r h i s s u r g e r i e s ( 1 6 . 8 ) . The r e s u l t o f t h i s c o m b i n a t i o n i s 38.87 p e r c e n t . 
T h i s v a l u e r e p r e s e n t s c l a i m a n t ' s t o t a l impairment v a l u e . 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 1, i s added t o h i s e d u c a t i o n v a l u e , 1, t h e sum i s 2. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 7.3, t h e p r o d u c t i s 14.6. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 38.87 p e r c e n t , t h e 
r e s u l t i s 53.47 p e r c e n t p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 
Former OAR 436-35-280(7). That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r 
whole p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y 
under t h e " s t a n d a r d s " i s , t h e r e f o r e , 54 p e r c e n t . 

C l e a r and c o n v i n c i n g e v i d e n c e 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y sus
t a i n e d by a c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e 
" s t a n d a r d s . " Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , 
e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a 
b l e . " R i l e y H i l l G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp.. 303 Or 390, 402 
(1987) . 

Here, c l a i m a n t ' s t r e a t i n g d o c t o r o p i n e d t h a t c l a i m a n t has a r e l a t i v e l y 
s e v e re permanent d i s a b i l i t y w h i c h l i m i t s h i s a b i l i t y t o p e r f o r m work o u t s i d e t h e 
v e r y l i g h t t o s e d e n t a r y range. Dr. K e n d r i c k recommended t h a t i f c l a i m a n t were 
t o seek employment as a m o t e l / h o t e l manager, i t s h o u l d be l i m i t e d t o p o s i t i o n s 
t h a t d i d n o t r e q u i r e maintenance work. C l a i m a n t ' s v o c a t i o n a l c o u n s e l o r i n d i 
c a t e d t h a t a t r a i n i n g program was n o t suggested f o r c l a i m a n t because o f h i s p r e 
v i o u s l y a c q u i r e d s k i l l s i n t h e m o t e l i n d u s t r y . However, t h e c o u n s e l o r a l s o r e 
p o r t e d t h a t , because o f h i s i n j u r y , t h e c o m p e t i t i o n w i t h i n t h e i n d u s t r y and a 
t r e n d i n h i r i n g husbands and wives as team managers, c l a i m a n t was h a v i n g d i f f i 
c u l t y i n o b t a i n i n g such employment. F i n a l l y , c l a i m a n t has c r e d i b l y t e s t i f i e d i n 
r e g a r d t o h i s need t o o c c a s i o n a l l y r e s t d u r i n g t h e day and h i s l e f t l e g 
"giveway". The v o c a t i o n a l c o u n s e l o r s have t e s t i f i e d t h a t such l i m i t a t i o n s w o u l d 
r e s t r i c t him t o p a r t - t i m e employment. T h i s evidence i s u n r e b u t t e d . 

Under t h e c i r c u m s t a n c e s , we f i n d i t h i g h l y p r o b a b l e t h a t c l a i m a n t ' s l o s s 
o f e a r n i n g c a p a c i t y exceeds t h e 54 p e r c e n t unscheduled permanent d i s a b i l i t y 
a l l o w e d under t h e s t a n d a r d s . We conclude t h a t t h e ev i d e n c e c l e a r l y and 
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c o n v i n c i n g l y d e m o n s t r a t e s t h a t c l a i m a n t has s u f f e r e d an 80 p e r c e n t l o s s o f 
e a r n i n g c a p a c i t y due t o h i s compensable i n j u r y . 
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E x t e n t o f s c h e d u l e d d i s a b i l i t y 

C l a i m a n t argued a t h e a r i n g t h a t he was e n t i t l e d t o an award o f scheduled 
permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f h i s l e f t l e g . We a r e u n a b l e 
t o f i n d e v i d e n c e on t h e r e c o r d o f m e d i c a l l y v e r i f i e d i m p a i r m e n t o f t h e l e f t l e g . 
Dr. K e n d r i c k n o t e d c l a i m a n t ' s c o m p l a i n t s o f l e f t l e g p a i n and o c c a s i o n a l 
"giveway", however, he r e p o r t e d on February 1990 t h a t range o f m o t i o n and muscle 
s t r e n g t h o f t h e l o w e r e x t r e m i t i e s was e q u a l and s y m m e t r i c a l . Dr. K e n d r i c k f u r 
t h e r n o t e d t h a t c l a i m a n t ' s r e f l e x e s were "1+ b i l a t e r a l l y w i t h t h e e x c e p t i o n o f 
t h e l e f t knee j e r k , w h i c h i s t r a c e " . S t r a i g h t l e g r a i s i n g was " p o s i t i v e b i l a t 
e r a l l y a t 30 degrees f o r back and l e g p a i n . " 

We c o n c l u d e t h a t c l a i m a n t has n o t shown a decrease i n t h e f u n c t i o n o f h i s 
l e f t l e g as measured by a p h y s i c i a n . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has 
n o t shown e n t i t l e m e n t t o an award o f scheduled permanent i m p a i r m e n t under t h e 
" s t a n d a r d s " , e x c e p t t o t h e e x t e n t t h a t he s u f f e r s f r o m a c h r o n i c c o n d i t i o n l i m 
i t i n g r e p e t i t i v e use o f h i s l e g . See former OAR 436-35-320(4). We accept t h e 
R e f e r e e ' s f i n d i n g t h a t c l a i m a n t was a c r e d i b l e h i s t o r i a n w i t h r e s p e c t t o h i s 
l i m i t a t i o n o f r e p e t i t i v e use o f h i s l e g . F u r t h e r , c l a i m a n t ' s a t t e n d i n g p h y s i 
c i a n f o u n d him m e d i c a l l y s t a t i o n a r y w i t h such l i m i t a t i o n s . Because t h e l i m i t a 
t i o n i n i s s u e i s n o t s u b j e c t t o measurement p u r s u a n t t o AMA g u i d e l i n e s , we may 
make such an award w i t h o u t m e d i c a l measurements. C l a i m a n t i s e n t i t l e d t o 5 p e r 
c e n t u n s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o f h i s l e f t l e g . 

F i n a l l y , we do n o t f i n d c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t sus
t a i n e d permanent l o s s o f use o r f u n c t i o n o f h i s l e f t l e g i n excess o f t h a t c a l 
c u l a t e d under t h e s t a n d a r d s . 

ORDER 

The Referee's o r d e r d a t e d January 2, 1991 i s r e v e r s e d . That p o r t i o n o f 
t h e R e f e r e e ' s o r d e r w h i c h g r a n t e d permanent t o t a l d i s a b i l i t y i s r e v e r s e d . The 
D e t e r m i n a t i o n Order i s r e i n s t a t e d and m o d i f i e d . I n a d d i t i o n t o t h e D e t e r m i n a 
t i o n Order award o f 48 p e r c e n t (153.6 d e g r e e s ) , c l a i m a n t i s awarded 32 p e r c e n t 
(102.4 d e g r e e s ) , f o r a t o t a l award t o d a t e o f 80 p e r c e n t (256 degrees) unsched
u l e d permanent d i s a b i l i t y . C laimant i s a l s o awarded 5 p e r c e n t (7.5 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r t h e l e f t l e g . The R e f e r e e ' s a t t o r n e y f e e i s 
m o d i f i e d . I n l i e u o f t h e Referee's award, c l a i m a n t ' s c o u n s e l i s awarded 25 p e r 
c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s c o u n s e l by t h e SAIF C o r p o r a t i o n . However, t h e t o t a l a t t o r n e y f e e 
award s h a l l n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
TAMMI L. BRYANT, Claimant 
WCB Case No. 90-09241 

ORDER ON REVIEW (REMANDING) 
A l l e r & M o r r i s o n , Claimant A t t o r n e y s 

D a r r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N e i d i g . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ( L i b e r t y ) r e q u e s t s r e v i e w o f Ref
e r e e Brown's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s b i l a t e r a l s h o u l d e r 
and back c o n d i t i o n . I n i t s b r i e f , L i b e r t y contends t h a t t h e R e f e r e e i m p r o p e r l y 
d e n i e d i t s m o t i o n f o r j o i n d e r o f t h e SAIF C o r p o r a t i o n . L i b e r t y a l s o r e q u e s t s 
t h a t t h i s m a t t e r be remanded t o t h e Referee f o r e v i d e n c e on t h e i s s u e o f whether 
a h e a r i n g was convened b e f o r e J u l y 1, 1990. On r e v i e w , t h e i s s u e s a r e remand, 
j o i n d e r and r e s p o n s i b i l i t y . We remand. 

FINDINGS OF FACT 

C l a i m a n t worked f o r Temporary Source ( L i b e r t y ' s i n s u r e d ) f r o m December 7, 
1989 t h r o u g h J a n u a r y 3, 1990. She began work f o r C r e a t i v e C a t e r i n g (SAIF's i n 
s u r e d ) on Ja n u a r y 25, 1990. 

On J a n u a r y 27, 1990, c l a i m a n t f i l e d an i n j u r y c l a i m a g a i n s t Temporary 
Source f o r a s h o u l d e r i n j u r y s u s t a i n e d w h i l e w o r k i n g i n a n u r s e r y as a t r e e 
g r a d e r . On a Form 827, c l a i m a n t l i s t e d her d a t e o f i n j u r y as December 28, 1989. 
Dr. Russo, D.O., diagn o s e d t h o r a c i c and t r a p e z i u s muscle s t r a i n . 

On March 22, 1990, L i b e r t y d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s b i l a t e r a l 
s h o u l d e r and back problems. L i b e r t y conceded t h a t c l a i m a n t ' s i n j u r y was com
pens a b l e b u t s t a t e d t h a t m e d i c a l r e c o r d s i n d i c a t e d she d i d n o t seek t r e a t m e n t 
f o r h e r c o n d i t i o n u n t i l she had begun her employment w i t h C r e a t i v e C a t e r i n g . 
L i b e r t y a l s o s t a t e d , "By copy o f t h i s l e t t e r , we a r e i n f o r m i n g a l l p a r t i e s con
c e r n e d and p u t t i n g them on n o t i c e t o process t h i s c l a i m under t h e i r Workers' 
Compensation coverage." L i b e r t y ' s l e t t e r i n d i c a t e d t h a t c o p i e s o f t h e l e t t e r 
were s e n t t o c l a i m a n t , C r e a t i v e C a t e r i n g , SAIF and Compliance. 

On A p r i l 30, 1990, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on L i b e r t y ' s 
d e n i a l and a h e a r i n g was s e t f o r J u l y 25, 1990. 

On J u l y 16, 1990, L i b e r t y f i l e d a mo t i o n t o j o i n SAIF as a p a r t y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d e n i e d L i b e r t y ' s m o t i o n t o j o i n SAIF t o t h e p r o c e e d i n g . He 
co n c l u d e d t h a t , because L i b e r t y ' s m o t i o n was n o t f i l e d u n t i l a f t e r J u l y 1 , 1990, 
t h e new law a p p l i e d ; he f u r t h e r h e l d t h a t j o i n d e r was b a r r e d due t o c l a i m a n t ' s 
f a i l u r e t o f i l e a c l a i m a g a i n s t SAIF's i n s u r e d . We d i s a g r e e . 

As a p r e l i m i n a r y m a t t e r , we address L i b e r t y ' s argument t h a t t h e r e i s no 
ev i d e n c e t h a t t h e Referee a t t e m p t e d t o de t e r m i n e i f t h e s t a t u t o r y r e q u i r e m e n t s 
f o r c o n v e n i n g a h e a r i n g b e f o r e J u l y 1, 1990, were met. The n o t i c e o f h e a r i n g 
p r o v i d e s t h a t , p u r s u a n t t o t h e A p r i l 30, 1990 r e q u e s t f o r h e a r i n g , t h e case was 
s e t f o r h e a r i n g on J u l y 25, 1990. The Referee's o p i n i o n and o r d e r n o t e s t h a t 
t h e h e a r i n g convened and c l o s e d on J u l y 25, 1990. We con c l u d e t h a t L i b e r t y has 
no t p o i n t e d t o any ev i d e n c e t h a t t h e h e a r i n g was convened b e f o r e J u l y 1, 1990. 
We, t h e r e f o r e , f i n d t h a t no h e a r i n g was convened b e f o r e J u l y 1, 1990. 
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L i b e r t y contends t h a t i t c o m p l i e d w i t h t h e r u l e s f o r j o i n d e r w h i c h were i n 
e f f e c t a t t h e t i m e . L i b e r t y n otes t h a t i t f i l e d a c l a i m a g a i n s t SAIF (on b e h a l f 
o f c l a i m a n t ) b u t t h a t SAIF d i d n o t respond t o t h e c l a i m . L i b e r t y c ontends t h a t 
SAIF's f a i l u r e t o respond a l l o w e d c l a i m a n t an o p p o r t u n i t y t o f i l e a r e q u e s t f o r 
h e a r i n g on a "de f a c t o " d e n i a l and c l a i m a n t ' s f a i l u r e t o e i t h e r r e q u e s t a h e a r 
i n g o r o b t a i n c o n s o l i d a t i o n o f t h e c l a i m r e s u l t e d i n SAIF n o t b e i n g j o i n e d i n 
t h e p r o c e e d i n g . L i b e r t y argues t h a t c l a i m a n t ' s i n a c t i o n s h o u l d n o t p r e c l u d e i t 
f r o m p o i n t i n g t o p o t e n t i a l c o n t r i b u t i o n by her subsequent employment w i t h SAIF's 
i n s u r e d . 

C l a i m a n t and SAIF contend t h a t , because t h e h e a r i n g was h e l d a f t e r J u l y 1, 
1990, t h e amendments t o ORS Chapter 656, as e n acted by Senate B i l l 1197, a r e 
a p p l i c a b l e . They argue t h a t L i b e r t y ' s J u l y 1 1 , 1990 M o t i o n t o J o i n was improper 
because, e f f e c t i v e J u l y 1, 1990, t h e new law p r o v i d e s t h a t j o i n d e r can o n l y be 
a c c o m p l i s h e d i f t h e w orker f i r s t f i l e s a c l a i m w i t h t h e i n s u r e r o r employer t o 
be j o i n e d . I n t h i s case, c l a i m a n t d i d n o t f i l e a c l a i m w i t h SAIF o r i t s 
i n s u r e d . 

We c o n c l u d e t h a t , a l t h o u g h a h e a r i n g was convened a f t e r J u l y 1, 1990, and 
L i b e r t y d i d n o t move f o r j o i n d e r u n t i l a f t e r t h a t d a t e , t h e new law does n o t 
a p p l y i n t h i s case. P r i o r t o enactment o f SB 1197, t h e r u l e s f o r j o i n d e r p r o 
v i d e d t h a t an i n s u r e r w i t h knowledge o f a s i t u a t i o n i n v o l v i n g more t h a n one 
p o t e n t i a l l y r e s p o n s i b l e i n s u r e r o r employer was r e q u i r e d t o i m m e d i a t e l y n o t i f y 
o t h e r a f f e c t e d i n s u r e r s and p r o v i d e them w i t h a copy o f m e d i c a l r e p o r t s and 
o t h e r i n f o r m a t i o n . Former OAR 436-60-180(5). The r u l e s f u r t h e r p r o v i d e d t h a t 
such n o t i c e , r e c e i v e d f r o m a n o t h e r i n s u r e r , was n o t i c e o f a c l a i m as p r o v i d e d by 
ORS 6 5 6 . 2 6 5 ( 3 ) . Former OAR 436-60-180(6). See a l s o f o r m e r OAR 438-06-065(2). 

The l e g i s l a t u r e s i g n i f i c a n t l y a l t e r e d t h e r u l e s f o r j o i n d e r t h r o u g h i t s 
enactment o f SB 1197, passed d u r i n g a s p e c i a l s e s s i o n on May 7, 1990. The new 
law p e r t a i n i n g t o j o i n d e r p r o v i d e s t h a t : 

" ( 2 ) No employer o r i n s u r e r s h a l l be j o i n e d i n any 
w o r k e r s ' compensation p r o c e e d i n g u n l e s s t h e w o r k e r 
has f i r s t f i l e d a t i m e l y w r i t t e n c l a i m f o r bene
f i t s a g a i n s t t h a t employer o r i n s u r e r , o r t h e em
p l o y e r o r i n s u r e r has consented t o t h e i s s u a n c e o f 
an o r d e r d e s i g n a t i n g a p a y i n g agent under ORS 
656.307. Any employer o r i n s u r e r w h i c h i n t e n d s t o 
d i s c l a i m r e s p o n s i b i l i t y f o r a g i v e n i n j u r y o r d i s 
ease c l a i m on t h e b a s i s o f an i n j u r y o r exposure 
w i t h a n o t h e r employer o r i n s u r e r s h a l l m a i l a 
w r i t t e n n o t i c e t o t h e worker as t o t h i s p o s i t i o n 
w i t h i n 30 days o f a c t u a l knowledge o f b e i n g named 
o r j o i n e d i n t h i s c l a i m . The n o t i c e s h a l l s p e c i f y 
w h i c h employer o r i n s u r e r t h e d i s c l a i m i n g p a r t y 
b e l i e v e s i s r e s p o n s i b l e f o r t h e i n j u r y o r d i s e a s e . 
The w o r k e r s h a l l have 60 days from t h e d a t e o f 
m a i l i n g o f t h e n o t i c e t o f i l e a c l a i m w i t h such 
o t h e r employer o r i n s u r e r . Any employer o r i n 
s u r e r a g a i n s t whom a c l a i m i s f i l e d may a s s e r t , as 
a d e f e n s e , t h a t t h e a c t u a l r e s p o n s i b i l i t y l i e s 
w i t h a n o t h e r employer o r i n s u r e r , r e g a r d l e s s o f 
w hether o r n o t t h e worker has f i l e d a c l a i m 
a g a i n s t t h a t o t h e r employer o r i n s u r e r , i f t h a t 
n o t i c e was g i v e n as p r o v i d e d i n t h i s s u b s e c t i o n . " 
(emphasis added) Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch 2 49. 
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We have r e c e n t l y c o n c l u d e d t h a t t h e 1990 A c t g e n e r a l l y a p p l i e s r e t r o a c 
t i v e l y t o e x i s t i n g c l a i m s , w i t h t h e e x c e p t i o n o f t h o s e "saved" by l i t i g a t i o n o r 
p r o v i d e d f o r i n o t h e r s e c t i o n s . I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . How
e v e r , we n o t e d t h a t , because t h e p a r t i e s governed by t h e w o r k e r s ' compensation 
law must c o n f o r m t h e i r conduct t o t h e law i n e f f e c t a t t h e t i m e t h e y a c t , i t 
w o u l d be u n f a i r t o r e t r o a c t i v e l y a l t e r t h e r i g h t s and o b l i g a t i o n s o f t h o s e who 
c o r r e c t l y r e l i e d upon t h e law i n e f f e c t a t t h e t i m e o f t h e i r a c t i o n s . We con
c l u d e d t h a t t h e t h e l e g i s l a t u r e d i d n o t i n t e n d t h e p r o v i s i o n o f t h e new law t o 
be a p p l i e d r e t r o a c t i v e l y when such c o n s t r u c t i o n would produce an a b s u r d o r 
u n j u s t r e s u l t and would c l e a r l y be i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s 
o f t h e w o r k e r s ' compensation law. Walker, supra. 

The new law p r o v i d e s t h a t an i n s u r e r which i n t e n d s t o d i s c l a i m r e s p o n s i 
b i l i t y on t h e b a s i s o f an i n j u r y o r exposure w i t h a n o t h e r employer o r i n s u r e r 
must m a i l a w r i t t e n n o t i c e t o t h e worker w i t h i n 30 days o f knowledge o f b e i n g 
named o r j o i n e d i n t h e c l a i m . I f t h e i n s u r e r p r o p e r l y d i s c l a i m s r e s p o n s i b i l i t y , 
t h e n i t may d e f e n d on t h e b a s i s o f r e s p o n s i b i l i t y — even i f t h e second i n s u r e r 
i s n o t j o i n e d i n t h e p r o c e e d i n g . I t f u r t h e r r e q u i r e s t h a t t h e w o r k e r , h a v i n g 
r e c e i v e d t h e n o t i c e , must d i r e c t l y f i l e a w r i t t e n c l a i m f o r b e n e f i t s . Only 
under t h o s e c i r c u m s t a n c e s may t h e second i n s u r e r be j o i n e d . 

I n t h i s case, c l a i m a n t f i l e d an i n j u r y c l a i m a g a i n s t L i b e r t y ' s i n s u r e d on 
January 27, 1990. I f t h e new law were a p p l i e d r e t r o a c t i v e l y , L i b e r t y w o u l d have 
been r e q u i r e d t o m a i l w r i t t e n n o t i c e t o t h e worker w i t h i n 30 days o f i t s k n o w l 
edge o f t h e c l a i m o r be p r e c l u d e d from a s s e r t i n g , as a d e f e n s e , t h a t r e s p o n s i 
b i l i t y l i e s w i t h a n o t h e r employer o r i n s u r e r . Here, a r e t r o a c t i v e a p p l i c a t i o n 
o f t h e s t a t u t e w o u ld mean t h a t t h e f i n a l day on w h i c h L i b e r t y c o u l d have m a i l e d 
w r i t t e n n o t i c e t o c l a i m a n t would have f a l l e n b e f o r e t h e May 7, 1990 e f f e c t i v e 
d a t e o f t h e A c t . I n o t h e r words, L i b e r t y would have been r e q u i r e d t o comply 
w i t h a law t h a t was n o t y e t i n e x i s t e n c e and would have been p e n a l i z e d f o r i t s 
noncompliance by b e i n g p r e c l u d e d from a r g u i n g t h a t a n o t h e r i n s u r e r was r e s p o n s i 
b l e f o r c l a i m a n t ' s c o n d i t i o n . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t r e t r o a c t i v e a p p l i c a t i o n o f t h e 
new law w o u l d be u n r e a s o n a b l e and would r e s u l t i n p r e j u d i c e t o L i b e r t y . A c c o r d 
i n g l y , we c o n c l u d e t h a t t h e new law does not a p p l y . 

The R e f e r e e e x p r e s s l y d e c l i n e d t o c o n s i d e r L i b e r t y ' s m o t i o n f o r j o i n d e r 
under t h e p r i o r law. Under such c i r c u m s t a n c e s , we deem i t a p p r o p r i a t e t o remand 
t h i s m a t t e r t o R e f e r e e Brown t o d e t e r m i n e whether j o i n d e r was a p p r o p r i a t e under 
t h e law i n e f f e c t p r i o r t o J u l y 1, 1990. I f j o i n d e r i s a p p r o p r i a t e , t h e R e f e r e e 
s h a l l c o n d u c t f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r i n such manner as 
w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 7, 1990 i s v a c a t e d . The m a t t e r i s r e 
manded t o R e f e r e e Brown f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
LLOYD L. CROCKETT, Claimant 

WCB Case Nos. 90-05762 & 90-12356 
ORDER ON REVIEW 

Karen M. Werner, C l a i m a n t A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r t h a t : 
( 1 ) s e t a s i d e i t s m e d i c a l s e r v i c e s d e n i a l o f c l a i m a n t ' s c h i r o p r a c t i c c a r e ; and 
(2) awarded 35 p e r c e n t (52.5 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f 
use o r f u n c t i o n o f t h e r i g h t f o r e a r m ( h a n d ) , whereas a D e t e r m i n a t i o n Order 
awarded 8 p e r c e n t (12 degrees) scheduled permanent d i s a b i l i t y . On r e v i e w , t h e 
i s s u e s a r e m e d i c a l s e r v i c e s and e x t e n t o f scheduled permanent d i s a b i l i t y . We 
a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l S e r v i c e s 

A t h e a r i n g , t h e Referee a l l o w e d t h e employer t o amend i t s d e n i a l i n o r d e r 
t o remove language w h i c h t h e employer conceded was p r o s p e c t i v e . However, i n h i s 
o p i n i o n and o r d e r , t h e Referee concluded t h a t t h e employer s h o u l d n o t be a l l o w e d 
t o amend t h e d e n i a l a t h e a r i n g w i t h o u t f i r s t r e s c i n d i n g t h e e n t i r e d e n i a l i n 
w r i t i n g b e f o r e t h e d a t e o f h e a r i n g . 

The employer argues t h a t i t s u l t i m a t e d e n i a l was v a l i d as i t r e f l e c t e d a 
f a c t u a l b a s i s ( l a c k o f c a u s a t i o n ) t h a t was a p p r o p r i a t e under t h e law. The em
p l o y e r a l s o contends t h a t i t s amendment a t h e a r i n g d i d n o t i n v a l i d a t e t h e 
d e n i a l , as amendments o f i s s u e s a r e l i b e r a l l y p e r m i t t e d under OAR 438-06-031. 
The employer argues t h a t , because t h e r e was no o b j e c t i o n a t h e a r i n g , t h e amended 
d e n i a l s h o u l d have been a l l o w e d and t h e n c o n s i d e r e d on i t s m e r i t s w i t h o u t t h e 
p r o s p e c t i v e language. We agree. 

I n Donna J. W i l s o n , 42 Van N a t t a 1026 ( 1 9 9 0 ) , we c o n c l u d e d t h a t t h e Ref
e r e e s h o u l d have c o n s i d e r e d an amended d e n i a l on i t s m e r i t s as t h e r e was no 
o b j e c t i o n o r s u r p r i s e a s s e r t e d by c l a i m a n t a t h e a r i n g . We reasoned t h a t , i n 
such a case, c l a i m a n t ' s remedy was t o move f o r a c o n t i n u a n c e , r a t h e r t h a n f o r 
t h e d e n i a l t o be s e t a s i d e . Donna J. W i l s o n , supra. 

I n t h e p r e s e n t case, c l a i m a n t d i d n o t o b j e c t t o amendment o f t h e d e n i a l . 
A d d i t i o n a l l y , he n e i t h e r a s s e r t e d s u r p r i s e nor r e q u e s t e d a c o n t i n u a n c e . See OAR 
438-06-031. A c c o r d i n g l y , we conclude t h a t amendment o f t h e d e n i a l s h o u l d have 
been p e r m i t t e d , and on r e v i e w , we c o n s i d e r t h e d e n i a l as amended. 

W i t h o u t t h e p r o s p e c t i v e language, t h e d e n i a l s t a t e s t h a t t h e employer 
d e n i e s " c u r r e n t c h i r o p r a c t i c c a r e as n o t r e l a t e d t o t h i s c l a i m o r y o u r employ
ment ". Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e d e n i a l , as amended, 
i s a p e r m i s s i b l e d e n i a l o f c u r r e n t c a r e . See Green Thumb, I n c . v. B a s l , 106 Or 
App 98 ( 1 9 9 1 ) . We t h e r e f o r e proceed t o address t h e m e r i t s o f t h e employer's 
d e n i a l . 

The employer contends t h a t , under e i t h e r t h e w r i t t e n d e n i a l ( w h i c h i s s u e d 
F e b r u a r y 16, 1990) o r t h e "de f a c t o " d e n i a l o f two t r e a t m e n t s r e c e i v e d a f t e r t h e 
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d a t e o f t h e w r i t t e n d e n i a l , t h e Referee e r r e d i n r u l i n g t h a t t h e t r e a t m e n t s were 
r e a s o n a b l e and nec e s s a r y . The employer argues t h a t t h e r e i s no c o n n e c t i o n be
tween c l a i m a n t ' s work and h i s a r t h r i t i s c o n d i t i o n . The employer a l s o c o n t e n d s 
t h a t c l a i m a n t has n o t shown t h a t h i s c h i r o p r a c t i c c a r e i s f o r h i s compensable 
s t r a i n c o n d i t i o n , r a t h e r t h a n h i s d e g e n e r a t i v e c o n d i t i o n . We d i s a g r e e . 

C l a i m a n t was examined by Western M e d i c a l C o n s u l t a n t s i n December 1989. 
The C o n s u l t a n t s d i a g n o s e d r i g h t s h o u l d e r s t r a i n superimposed upon p r e e x i s t i n g 
a r t h r i t i s . They f o u n d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y ( i n r e g a r d t o h i s 
s t r a i n i n j u r y ) and recommended no f u r t h e r c a r e . The C o n s u l t a n t s s u g g e s t e d t h a t 
a r t h r i t i s was more l i k e l y t h a n n o t t h e major f a c t o r i n t h e slow r e s o l u t i o n o f 
c l a i m a n t ' s c e r v i c a l symptoms. They b e l i e v e d t h a t t h e most r e a s o n a b l e e x p l a n a 
t i o n f o r c l a i m a n t ' s c o n t i n u i n g symptoms was h i s s t r a i n superimposed upon some 
r a t h e r s e v e r e d e g e n e r a t i v e change. 

C l a i m a n t ' s t r e a t i n g d o c t o r , Dr. C l i f f o r d , i n i t i a l l y agreed w i t h t h e Con
s u l t a n t s ' r e p o r t . However, he l a t e r r e t r a c t e d h i s co n c u r r e n c e and w r o t e t h a t he 
d i s a g r e e d t h a t c l a i m a n t had r e c o v e r e d w i t h o u t symptoms o r f i n d i n g s . Dr. 
C l i f f o r d based h i s o p i n i o n upon h i s f i n d i n g s o f s i g n i f i c a n t l y r e d u c e d range o f 
m o t i o n and p a l p a t i o n f i n d i n g s . He recommended t r e a t m e n t on a " p r n " b a s i s . 

Dr. C l i f f o r d a l s o r e f e r r e d c l a i m a n t t o Dr. Lewis f o r a second o p i n i o n . 
Dr. Lewis r e p o r t e d t h a t c l a i m a n t seemed t o be m e d i c a l l y s t a t i o n a r y r e l a t i v e t o 
h i s s t r a i n i n j u r y . He w r o t e t h a t c l a i m a n t may be h a v i n g some p e r s i s t e n t symp
toms f r o m t h i s ( t h e s t r a i n ) o r t h e y "may be from h i s d e g e n e r a t i v e c e r v i c a l con
d i t i o n . " Dr. Lewis recommended c o n t i n u i n g p a l l i a t i v e c a r e on an i n f r e q u e n t 
b a s i s . I n a second r e p o r t , Dr. Lewis w r o t e t h a t he f e l t t h a t most o f c l a i m a n t ' s 
symptoms were r e l a t e d t o h i s c e r v i c a l a r t h r i t i s ; however, he f u r t h e r s t a t e d t h a t 
he d i d n o t mean t o say t h a t h i s w o r k - r e l a t e d a c t i v i t i e s d i d n o t cause t h e areas 
t o f l a r e up. 

Under t h e c i r c u m s t a n c e s , we agree w i t h t h e Referee's c o n c l u s i o n t h a t 
c l a i m a n t ' s t h e n c u r r e n t need f o r t r e a t m e n t s was r e a s o n a b l e and n e c e s s a r y . We 
base o u r c o n c l u s i o n upon t h e o p i n i o n o f c l a i m a n t ' s t r e a t i n g d o c t o r , Dr. 
C l i f f o r d . We f i n d h i s o p i n i o n t o be p e r s u a s i v e and s u p p o r t e d by h i s o b j e c t i v e 
f i n d i n g s w h i c h he has r e l a t e d t o c l a i m a n t ' s compensable c o n d i t i o n and c u r r e n t 
need f o r t r e a t m e n t . I n a d d i t i o n , we adopt t h e Referee's o p i n i o n and c o n c l u s i o n s 
r e g a r d i n g t h e e f f e c t i v e n e s s o f c l a i m a n t ' s t r e a t m e n t s and t h e f a c t t h a t c l a i m a n t 
seeks c a r e o n l y on an "as needed" b a s i s . We, t h e r e f o r e , a f f i r m t h e R e f e r e e on 
t h e i s s u e o f m e d i c a l s e r v i c e s . 

A t t o r n e y f e e s 

The employer argues t h a t i t s amendment o f t h e w r i t t e n d e n i a l o f c h i r o p r a c 
t i c c a r e s h o u l d be r e f l e c t e d i n t h e amount o f a t t o r n e y f e e s awarded t o c l a i m a n t . 
The employer contends t h a t , t o t h e e x t e n t t h a t t h e i n o p e r a t i v e p o r t i o n o f i t s 
w r i t t e n d e n i a l was r e s c i n d e d b e f o r e t h e h e a r i n g began, no f e e s h o u l d have been 
awarded. 

We c o n c l u d e t h a t t h e employer's amendment o f t h e p r o s p e c t i v e language o f 
t h e d e n i a l does n o t a f f e c t t h e amount o f a t t o r n e y f e e s awarded t o c l a i m a n t ' s 
c o u n s e l f o r h i s e f f o r t s i n s e t t i n g a s i d e t h e d e n i a l . A l t h o u g h t h e employer 
d e l e t e d a sen t e n c e f r o m t h e d e n i a l , t h e d e n i a l i t s e l f remained i n e f f e c t and 
c l a i m a n t was r e q u i r e d t o defe n d h i s case on t h e m e r i t s . Under t h e c i r c u m 
s t a n c e s , we c o n c l u d e t h a t t h e a t t o r n e y f e e awarded t o c l a i m a n t ' s c o u n s e l i s 
r e a s o n a b l e and s h o u l d n o t be m o d i f i e d . ORS 656.386(1); OAR 438-15 - 0 1 0 ( 4 ) . 
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The R e f e r e e f o u n d t h a t c l a i m a n t was e n t i t l e d t o i m p a i r m e n t v a l u e s f o r l o s s 
o f r e p e t i t i v e m o t i o n , l o s t range o f m o t i o n and l o s s o f g r i p s t r e n g t h i n t h e 
r i g h t hand. The employer d i s a g r e e s o n l y w i t h t h e Referee's assignment o f an 
i m p a i r m e n t v a l u e f o r c l a i m a n t ' s l o s s o f g r i p s t r e n g t h . 

The employer argues t h a t , under former OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( d ) , l o s t g r i p 
s t r e n g t h may n o t be r a t e d u n l e s s i t i s a t t r i b u t e d t o e i t h e r a t r o p h y o r o t h e r 
a n a t o m i c a l changes. A l t h o u g h t h e Referee d e t e r m i n e d t h a t c l a i m a n t ' s bone g r a f t 
and f r a c t u r e p l a t e and p i n s c o n s t i t u t e d a n a t o m i c a l changes, t h e employer con
t e n d s t h a t none o f Dr. Warren's r e p o r t s r e l a t e c l a i m a n t ' s l o s s o f g r i p s t r e n g t h 
t o e i t h e r t h e g r a f t o r p l a t e s . 

C l a i m a n t argues t h a t he s u s t a i n e d a c r u s h i n j u r y t o h i s hand and t h e mul
t i p l e d i s c l o c a t i o n s and f r a c t u r e s c r e a t e d an a n a t o m i c a l change because o f t h e 
g r a f t and p l a t e r e q u i r e d t o r e p a i r t h e f r a c t u r e s . C l a i m a n t t e s t i f i e d t h a t he 
has l o s t g r i p s t r e n g t h i n h i s r i g h t hand f o l l o w i n g t h e i n j u r y and s u r g e r i e s . 
T h i s e v i d e n c e i s s u p p o r t e d by Dr. Warren's J u l y 1990 r e p o r t w h i c h s t a t e d t h a t 
c l a i m a n t had a p p r o x i m a t e l y 50 p e r c e n t l o s s o f g r i p s t r e n g t h on t h e r i g h t . Dr. 
Warren a l s o n o t e d t h a t c l a i m a n t had no p e r i p h e r a l n e r v e i n j u r y and no p a r a l y s i s 
o r p a r t i a l p a r a l y s i s o f t h e hand. However, he d i d n o t a t t r i b u t e c l a i m a n t ' s l o s s 
o f g r i p s t r e n g t h t o a t r o p h y o r a n a t o m i c a l changes. 

The " s t a n d a r d s " r e q u i r e t h a t decreased g r i p s t r e n g t h be a t t r i b u t a b l e t o 
a t r o p h y o r o t h e r a n a t o m i c a l changes b e f o r e a v a l u e can be a s s i g n e d . I n t h i s 
case, we a r e u n a b l e t o f i n d e x p e r t m e d i c a l e v i d e n c e t h a t e s t a b l i s h e s t h a t 
c l a i m a n t ' s l o s s o f g r i p s t r e n g t h i s due t o e i t h e r a t r o p h y o r a n a t o m i c a l change. 
See C l a r k D. G r i f f i t h , 42 Van N a t t a 1112 ( 1 9 9 0 ) . We, t h e r e f o r e , r e v e r s e t h e 
R e f e r e e ' s award o f 25 p e r c e n t impairment v a l u e f o r l o s s o f g r i p s t r e n g t h due t o 
a n a t o m i c a l changes. 

N e v e r t h e l e s s , e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, con
s t i t u t e s c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent p a r t i a l d i s 
a b i l i t y s u s t a i n e d by a c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d 
by t h e " s t a n d a r d s . " Former ORS 656.283(7) and 65 6 . 2 9 5 ( 5 ) . To be c l e a r and con
v i n c i n g , t h e e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s 
h i g h l y p r o b a b l e . R i l e y H i l l General C o n t r a c t o r , I n c . v. Tandy Corp.. 303 Or 
390, 402 ( 1 9 8 7 ) . 

Here, Dr. Warren has r e p o r t e d c l a i m a n t ' s l o s s o f g r i p s t r e n g t h a t a p p r o x i 
m a t e l y 50 p e r c e n t . T h i s evidence i s u n r e b u t t e d . C l a i m a n t t e s t i f i e d t h a t he had 
d i f f i c u l t y u s i n g t o o l s a t work. He i s unable t o make a f i s t w i t h h i s hand and 
i f p r e s s u r e i s p u t on h i s hand, he i s unable t o g r i p o b j e c t s . C l a i m a n t t e s t i 
f i e d t h a t he o f t e n drops h i s t o o l s now and he cannot use them as w e l l as he 
c o u l d b e f o r e t h e i n j u r y . 

Under t h e c i r c u m s t a n c e s , we f i n d i t h i g h l y p r o b a b l e t h a t c l a i m a n t ' s l o s s 
o f use o r f u n c t i o n o f t h e r i g h t hand exceeds t h e 13 p e r c e n t a l l o w e d under t h e 
s t a n d a r d s . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has s u s t a i n e d 25 p e r c e n t p e r 
manent l o s s o f use o r f u n c t i o n o f h i s r i g h t hand. T h e r e f o r e , we m o d i f y t h e 
R e f e r e e ' s 35 p e r c e n t award. 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r s u c c e s s f u l l y d e f e n d 
i n g a g a i n s t t h e employer's r e q u e s t f o r r e v i e w on t h e i s s u e o f m e d i c a l s e r v i c e s . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s on Board r e v i e w i s $500, t o be p a i d by t h e employer. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e , t h e 
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t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 28, 1990 i s m o d i f i e d i n p a r t and 
a f f i r m e d i n p a r t . I n l i e u o f t h e Referee's i n c r e a s e d award and i n a d d i t i o n t o 
t h e D e t e r m i n a t i o n Order award o f 8 p e r c e n t (12 degrees) sched u l e d permanent d i s 
a b i l i t y , c l a i m a n t i s awarded 17 p e r c e n t (25.5 d e g r e e s ) , g i v i n g him a t o t a l o f 25 
p e r c e n t (37.5 degrees) sched u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c 
t i o n o f h i s r i g h t f o r e a r m ( h a n d ) . The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a re a s o n a b l e a t t o r n e y f e e o f $500 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK S. RANDOLPH, Claimant 

WCB Case No. TP-91015 
THIRD PARTY DISTRIBUTION ORDER 

St e b b i n s & C o f f e y , Claimant A t t o r n e y s 
W i l l i a m E. B r i c k e y ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, has p e t i t i o n e d t h e Board t o r e 
s o l v e a c o n f l i c t c o n c e r n i n g a " j u s t and p r o p e r " d i s t r i b u t i o n o f proceeds f r o m a 
t h i r d p a r t y s e t t l e m e n t . See ORS 656.593(3). Contending t h a t most o f SAIF's 
c l a i m c o s t s f o r w h i c h i t seeks reimbursement were n o t a t t r i b u t a b l e t o h i s Febru
a r y 6, 1989 compensable i n j u r y , c l a i m a n t c o n t e s t s SAIF's e n t i t l e m e n t t o r e c o v e r 
a l l o f i t s $19,356.22 l i e n . We conclude t h a t SAIF i s e n t i t l e d t o r e c o v e r 
$17,981.72 as i t s " j u s t and p r o p e r " share o f t h e t h i r d p a r t y s e t t l e m e n t . 

FINDINGS OF FACT 

I n F e b r u a r y 1989, w h i l e p e r f o r m i n g h i s employment d u t i e s as a s a n i t a t i o n 
w o r k e r , c l a i m a n t was i n v o l v e d i n a motor v e h i c l e a c c i d e n t when t h e sewer pump 
t r u c k i n w h i c h he was r i d i n g as a passenger c o l l i d e d w i t h a n o t h e r v e h i c l e w h i c h 
had s k i d d e d o u t o f c o n t r o l on an i c y r o a d . As a r e s u l t o f t h e i m p a c t , t h e t a n k 
w h i c h was on t h e back o f c l a i m a n t ' s t r u c k pushed f o r w a r d , c r u s h i n g t h e cab and 
p i n n i n g c l a i m a n t . 

C l a i m a n t ' s i n j u r y c l a i m was accepted by SAIF, as t h e i n s u r e r f o r h i s em
p l o y e r . H i s i n i t i a l c o m p l a i n t s i n v o l v e d some p a i n , b r u i s e s , and c o n t u s i o n s t o 
t h e r i g h t knee, c h e s t , and r i g h t s h o u l d e r . However, s h o r t l y a f t e r t h e a c c i d e n t , 
he began e x p e r i e n c i n g p e r s i s t e n t low back and upper r i g h t back p a i n . Dr. H i l l , 
c l a i m a n t ' s f a m i l y p h y s i c i a n , n o t e d t h a t c l a i m a n t had p r e v i o u s l y s u f f e r e d a low 
back h e r n i a t e d d i s c f o r w h i c h he had r e c e i v e d a chymopapain i n j e c t i o n . H i l l 
d i a g n o s e d l u m b o s a c r a l s t r a i n and r i g h t back c o n t u s i o n secondary t o t h e F e b r u a r y 
1989 motor v e h i c l e a c c i d e n t . 

C l a i m a n t had s u s t a i n e d a n o t h e r compensable low back i n j u r y i n Oc t o b e r 
1984, w h i l e w o r k i n g f o r an e a r l i e r employer. SAIF had acce p t e d and p r o c e s s e d 
t h a t c l a i m on b e h a l f o f t h e e a r l i e r employer. As a r e s u l t o f t h a t i n j u r y , Dr. 
Whitney, o r t h o p e d i s t , had per f o r m e d a L4-5 c h e m o n u c l e o l y s i s i n F e b r u a r y 1985. 
E v a l u a t i n g t h e r e s u l t s o f t h e procedure as " e x c e l l e n t , " Whitney had f o u n d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y i n December 1985, w i t h a m i l d r e s t r i c t i o n due t o 
t h e l o s s o f a d i s c . 
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A J anuary 1986 D e t e r m i n a t i o n Order had c l o s e d t h e October 1984 i n j u r y 
c l a i m w i t h a 15 p e r c e n t unscheduled permanent d i s a b i l i t y award. T h e r e a f t e r , 
c l a i m a n t had sought t r e a t m e n t from Dr. Whitney f o r p e r i o d i c back c o m p l a i n t s on 
t h r e e o c c a s i o n s (May 1986, March 1988, and A p r i l 1988). 

I n A p r i l 1989, c l a i m a n t r e t u r n e d t o Dr. Whitney, c o m p l a i n i n g o f i n c r e a s i n g 
low back and l e f t l e g symptoms s i n c e t h e February 1989 motor v e h i c l e a c c i d e n t . 
A May 1989 MRI s t u d y demonstrated a "L4-5 l e f t p o s t e r i o r l a t e r a l d i s c h e r n i a 
t i o n , r e c u r r e n t , " w h i c h was " c o m p a t i b l e w i t h h i s symptoms." Whitney p r e s c r i b e d 
a back b r a c e and p h y s i c a l t h e r a p y . Released from w o r k i n g , c l a i m a n t pursued h i s 
p h y s i c a l t h e r a p y program and c o n t i n u e d h i s t r e a t m e n t s w i t h Dr. Whitney. I n 
September 1989, c l a i m a n t r e t u r n e d t o m o d i f i e d work as a u t i l i t y p e r s o n f o r t h e 
e m p l o y e r . 

On October 20, 1989, a t SAIF's r e q u e s t , t h e Western M e d i c a l C o n s u l t a n t s 
p e r f o r m e d an independent m e d i c a l e x a m i n a t i o n . N o t i n g t h e MRI e v i d e n c e o f some 
derangement i n t h e L4-5 l e v e l , t h e C o n s u l t a n t s p r e d i c t e d t h a t c l a i m a n t m i g h t r e 
q u i r e f u t u r e t r e a t m e n t . However, i n l i g h t o f c l a i m a n t ' s s u c c e s s f u l r e t u r n t o 
work and h i s l a c k o f s p e c i f i c t r e a t m e n t needs, t h e y f o u n d him m e d i c a l l y s t a t i o n 
a r y . SAIF p a i d t h e C o n s u l t a n t s ' $729.50 b i l l f o r t h e e x a m i n a t i o n and r e p o r t . 

On November 27, 1989, Dr. Whitney e s s e n t i a l l y agreed w i t h t h e C o n s u l t a n t s ' 
r e p o r t . However, he recommended t h a t c l a i m a n t l i m i t h i s o p e r a t i o n o f heavy 
equipment t o s h o r t h a u l s , r a t h e r t h a n l o n g h a u l s . 

On December 28, 1989, SAIF s u b m i t t e d i t s r e q u e s t f o r a d e t e r m i n a t i o n 
o r d e r . A c k n o wledging i t s acceptance o f c l a i m a n t ' s F e b r u a r y 6, 1989 d i s a b l i n g 
i n j u r y c l a i m , SAIF sought c l o s u r e o f t h e c l a i m . The r e q u e s t l i s t e d $2,511.34 i n 
m e d i c a l c o s t s and $6,864.01 i n temporary d i s a b i l i t y b e n e f i t s . No D e t e r m i n a t i o n 
Order was f o r t h c o m i n g . 

I n F e b r u a r y 1990 c l a i m a n t r e t u r n e d t o Dr. Whitney, r e p o r t i n g t h a t he had 
been " d o i n g q u i t e w e l l " u n t i l a r e c e n t o f f - t h e - j o b s l i p and f a l l on some i c e . 
S i n c e t h e f a l l , c l a i m a n t ' s low back and l e f t l e g p a i n had become n e a r l y c o n t i n u 
ous. A MRI s t u d y r e v e a l e d "very l i t t l e change" s i n c e t h e May 1989 s t u d y . Re
l e a s i n g c l a i m a n t f r o m work, Whitney diagnosed a r e c u r r e n t back i n j u r y w i t h a 
p r e v i o u s L4-5 d i s c h e r n i a t i o n and L3-4 m i l d s t e n o s i s . T h e r e a f t e r , c l a i m a n t con
t i n u e d t o r e c e i v e c o n s e r v a t i v e t r e a t m e n t f o r h i s p e r s i s t e n t back c o m p l a i n t s from 
Dr. Whitney. 

On A p r i l 23, 1990, w i t h "some r e s e r v a t i o n s , " Dr. Whitney r e l e a s e d c l a i m a n t 
t o r e t u r n t o work. T h i s r e l e a s e proved t o be s h o r t - l i v e d , s i n c e c l a i m a n t ' s com
p l a i n t s became severe on May 14, 1990, f o l l o w i n g a weekend t r e e - c u t t i n g e x c u r 
s i o n . Whitney a g a i n t o o k c l a i m a n t o f f work and p r e s c r i b e d a w o r k - h a r d e n i n g p r o 
gram. On J u l y 20, 1990, f o l l o w i n g t h e c o m p l e t i o n o f t h e program, Dr. Whitney 
r e l e a s e d c l a i m a n t t o h i s p r i o r m o d i f i e d work. 

On August 10, 1990, a t SAIF's r e q u e s t , t h e Western M e d i c a l C o n s u l t a n t s 
p e r f o r m e d a n o t h e r independent m e d i c a l e x a m i n a t i o n . The C o n s u l t a n t s d i a g nosed: 
(1) d e g e n e r a t i v e d i s c d i s e a s e ( L 4 - 5 ) , w i t h an asymmetric b u l g e t o t h e l e f t and a 
h i s t o r y o f i n t e r m i t t e n t l e f t l e g symptoms; and (2) s t a t u s p o s t 1985 
c h e m o n u c l e o l y s i s . Assuming t h a t t h e c h e m o n u c l e o l y s i s had been p e r f o r m e d a t t h e 
L4-5 l e v e l , t h e C o n s u l t a n t s c o n s i d e r e d t h e February 1989 i n j u r y t o have been a 
t e m p o r a r y e x a c e r b a t i o n o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n w h i c h had r e s o l v e d 
w i t h o u t r e s i d u a l s . F u r t h e r m o r e , t h e C o n s u l t a n t s a t t r i b u t e d c l a i m a n t ' s subse
quent e x a c e r b a t i o n s t o t h e u n d e r l y i n g c o n d i t i o n and n o t t h e F e b r u a r y 1989 
i n j u r y . SAIF p a i d t h e C o n s u l t a n t s ' $645 b i l l f o r t h e e x a m i n a t i o n and r e p o r t . 
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Dr. W h i t n e y c o n c u r r e d w i t h t h e C o n s u l t a n t s ' August 10, 1990 r e p o r t . 
A l t h o u g h n o t i n g t h a t c l a i m a n t remained a t r i s k f o r r e c u r r e n t i n j u r i e s , W hitney 
agreed t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y . 

An O c t o b e r 15, 1990 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s F e b r u a r y 6, 1989 
i n j u r y c l a i m . C l a i m a n t was awarded, l e s s t i m e worked, t e m p o r a r y t o t a l d i s a b i l 
i t y f r o m March 15, 1989 t h r o u g h October 8, 1989 and te m p o r a r y p a r t i a l d i s a b i l i t y 
f r o m O c t o b e r 9, 1989 t h r o u g h J u l y 23, 1990. F i n d i n g c l a i m a n t ' s c o n d i t i o n t o be 
m e d i c a l l y s t a t i o n a r y on August 10, 1990, t h e D e t e r m i n a t i o n Order g r a n t e d 
c l a i m a n t 2 p e r c e n t unscheduled permanent d i s a b i l i t y . 

C l a i m a n t had engaged l e g a l c o u n s e l t o pursue a t h i r d p a r t y cause o f a c t i o n 
f o r n e g l i g e n c e a g a i n s t t h e d r i v e r o f t h e o t h e r v e h i c l e i n v o l v e d i n t h e F e b r u a r y 
1989 a c c i d e n t . On F e b r u a r y 1, 1991, w i t h SAIF's a p p r o v a l , c l a i m a n t and t h e 
t h i r d p a r t y agreed t o s e t t l e c l a i m a n t ' s cause o f a c t i o n f o r $55,000. 

F o l l o w i n g d i s b u r s e m e n t s f o r a t t o r n e y fees and l i t i g a t i o n c o s t s 
($18,371.33), a b a l a n c e o f $36,628.67 remains. When c l a i m a n t ' s s t a t u t o r y 1/3 
share i s d e d u c t e d ($12,209.56), t h e r e m a i n i n g b a l a n c e becomes $24,419.11. 

I n p r o c e s s i n g c l a i m a n t ' s accepted February 1989 i n j u r y c l a i m , SAIF has i n 
c u r r e d $19,356.22 i n expenses. These c o s t s a r e composed o f t h e f o l l o w i n g i t e m s : 
(1) $11,462.15 i n t e m p o r a r y d i s a b i l i t y b e n e f i t s ; (2) $640 i n permanent d i s a b i l 
i t y b e n e f i t s ; and (3) $7,254.07 i n m e d i c a l b i l l s . $1,374.50 o f t h e m e d i c a l 
b i l l s a r e a t t r i b u t a b l e t o t h e October 1989 and August 1990 Western M e d i c a l 
C o n s u l t a n t exams / r e p o r t s , w h i c h were conducted f o r c l a i m e v a l u a t i o n p u r p o s e s . 

SAIF has a s s e r t e d i t s e n t i t l e m e n t t o r e c e i v e i t s e n t i r e $19,356.22 i n 
a c t u a l c l a i m c o s t s f o r reimbursement from t h e r e m a i n i n g b a l a n c e o f proceeds f r o m 
t h e t h i r d p a r t y s e t t l e m e n t . C l a i m a n t has responded t h a t SAIF i s o n l y e n t i t l e d 
t o r e c o v e r $60, t h e amount o f a February 1989 m e d i c a l b i l l , w h i c h c l a i m a n t con
t e n d s i s t h e o n l y e x p e n d i t u r e a t t r i b u t a b l e t o c l a i m a n t ' s compensable F e b r u a r y 
1989 i n j u r y . A l t e r n a t i v e l y , c l a i m a n t argues t h a t SAIF i s n o t e n t i t l e d t o r e 
c e i v e reimbursement f o r i t s $1,374.50 i n c l a i m expenses r e s u l t i n g f r o m t h e two 
inde p e n d e n t m e d i c a l e x a m i n a t i o n s . 

A d i s t r i b u t i o n o f t h e r e m a i n i n g balance o f t h i r d p a r t y s e t t l e m e n t proceeds 
i n w h i c h SAIF r e c e i v e s reimbursement f o r $17,981.72 o f i t s c l a i m c o s t s i s " j u s t 
and p r o p e r . " Such a d i s t r i b u t i o n r e p r e s e n t s t h e r e c o v e r y o f a l l SAIF's c l a i m 
c o s t s r e s u l t i n g f r o m t h e accepted February 1989 i n j u r y c l a i m , l e s s t h e expenses 
a t t r i b u t a b l e t o t h e independent m e d i c a l e x a m i n a t i o n s . 

CONCLUSIONS OF LAW 

I f t h e w o r k e r o r b e n e f i c i a r i e s s e t t l e a t h i r d p a r t y c l a i m w i t h p a y i n g 
agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o accept as i t s share o f t h e proceeds 
"an amount w h i c h i s j u s t and p r o p e r , " p r o v i d e d t h a t t h e worker r e c e i v e s a t l e a s t 
t h e amount t o w h i c h he i s e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 
65 6 . 5 9 3 ( 3 ) ; E s t a t e o f Troy Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . Any 
c o n f l i c t as t o what may be a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l be r e s o l v e d by 
t h e Board. ORS 65 6 . 5 9 3 ( 3 ) . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by judgment, ORS 65 6 . 5 9 3 ( 1 ) , i s g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a 
t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 
( 1 9 8 7 ) . F i n d i n g no p e r s u a s i v e reason t o d e p a r t from o ur g e n e r a l approach o f 
d i s t r i b u t i n g t h i r d p a r t y s e t t l e m e n t proceeds i n accordance w i t h ORS 6 5 6 . 5 9 3 ( 1 ) , 
we p r o c e e d w i t h o u r a n a l y s i s . 
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P u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , c o s t and a t t o r n e y f e e s i n c u r r e d s h a l l be 
i n i t i a l l y d i s b u r s e d . Then, t h e worker s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f 
t h e b a l a n c e o f t h e r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . 

The p a y i n g agency s h a l l be p a i d and r e t a i n t h e b a l a n c e o f t h e r e c o v e r y t o 
t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r compensation, f i r s t 
a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f 
i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r 
c o s t s o f t h e w o r k e r ' s c l a i m under ORS 656.001 t o 656.794. See ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) . Such o t h e r c o s t s i n c l u d e assessments f o r r e s e r v e s i n t h e I n s u r 
ance and F i n a n c e Fund, b u t do n o t i n c l u d e any compensation w h i c h may become 
p a y a b l e under ORS 656.273 o r 656.278. F o l l o w i n g t h e a f o r e m e n t i o n e d d i s t r i b u t i o n 
o f a t h i r d p a r t y r e c o v e r y , any r e m a i n i n g balance s h a l l be p a i d t o t h e w o r k e r . 
ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

Here, c l a i m a n t contends t h a t a l l b u t $60 o f SAIF's a s s e r t e d l i e n i s n o t 
r e c o v e r a b l e because t h e expenses i n c u r r e d by SAIF were n o t a t t r i b u t a b l e t o 
c l a i m a n t ' s compensable February 1989 i n j u r y . S p e c i f i c a l l y , he argues t h a t 
SAIF's c l a i m c o s t s were a c t u a l l y r e l a t e d t o c l a i m a n t ' s 1984 compensable i n j u r y 
o r t o h i s subsequent o f f - t h e - j o b e x a c e r b a t i o n s . R e l y i n g upon f o r m e r and c u r r e n t 
s t a t u t o r y d e f i n i t i o n s o f "compensable i n j u r y , " c l a i m a n t a s s e r t s t h a t most o f 
SAIF's c l a i m c o s t s do n o t c o n s t i t u t e "compensation" because such e x p e n d i t u r e s 
were n o t p r o v i d e d f o r t h e February 1989 compensable i n j u r y w h i c h i s t h e b a s i s o f 
t h e t h i r d p a r t y s e t t l e m e n t . 

C l a i m a n t ' s argument m i g h t have had some appeal had t h e c o m p e n s a b i l i t y o f 
e i t h e r c l a i m a n t ' s F e b r u a r y 1989 i n j u r y c l a i m o r h i s subsequent c l a i m s f o r d i s 
a b i l i t y and/or m e d i c a l s e r v i c e s a l l e g e d l y a r i s i n g f r o m t h a t c l a i m been c h a l 
l e n g e d . However, t h e i n i t i a l F ebruary 1989 i n j u r y c l a i m was a c c e p t e d . D i s a b i l 
i t y and m e d i c a l s e r v i c e s have been processed and p a i d under t h e F e b r u a r y 1989 
c l a i m . N e i t h e r p a r t y has o b j e c t e d t o t h e p r o c e s s i n g o f t h e a c c e p t e d F e b r u a r y 
1989 c l a i m . Inasmuch as SAIF has e s t a b l i s h e d t h a t i t i n c u r r e d e x p e n d i t u r e s f o r 
c o m pensation, f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l , o r h o s p i t a l s e r v i c e s ; t h o s e 
e x p e n d i t u r e s have been p r o v i d e d f o r c l a i m a n t ' s a c c e p t e d F e b r u a r y 1989 i n j u r y ; 
and c l a i m a n t has n o t c h a l l e n g e d t h e payment o f t h o s e b e n e f i t s under t h e F e b r u a r y 
1989 c l a i m , we c o n c l u d e t h a t SAIF i s e n t i t l e d t o r e c e i v e reimbursement f r o m a 
t h i r d p a r t y r e c o v e r y a r i s i n g from t h a t i n j u r y p u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . 
See R o b e r t E. Greer, 43 Van N a t t a 650 ( 1 9 9 1 ) . 

We a l s o d i s a g r e e w i t h c l a i m a n t ' s s u g g e s t i o n t h a t SAIF i s p r o h i b i t e d f r o m 
r e c o v e r i n g reimbursement f o r any compensation t h a t has a c t u a l l y been p r o v i d e d 
f o l l o w i n g t h e s u b m i s s i o n o f t h e c l a i m f o r c l o s u r e i n December 1989. ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) s t a t e s t h a t a p a y i n g agency i s e n t i t l e d t o r e c o v e r reimbursement 
f o r i t s a c t u a l c l a i m c o s t s . S p e c i f i c a l l y , t h e s t a t u t e p r o v i d e s f o r such r e i m 
bursement t o t h e e x t e n t t h a t t h e p a y i n g agency i s compensated f o r i t s e x p e n d i 
t u r e s f o r compensation, f i r s t a i d , o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l 
s e r v i c e . 

"Compensation" i n c l u d e s a l l b e n e f i t s , i n c l u d i n g m e d i c a l s e r v i c e s , p r o v i d e d 
f o r a compensable i n j u r y t o a s u b j e c t worker o r t h e w o r k e r ' s b e n e f i c i a r i e s by an 
i n s u r e r o r s e l f - i n s u r e d employer p u r s u a n t t o ORS Chapter 656. ORS 6 5 6 . 0 0 5 ( 8 ) . 
Inasmuch as b e n e f i t s p a i d as a r e s u l t o f t h e r e o p e n i n g o f c l a i m a n t ' s a c c e p t e d 
F e b r u a r y 1989 i n j u r y c l a i m would s a t i s f y t h e d e f i n i t i o n o f "compensation," we 
c o n c l u d e t h a t SAIF would have been e n t i t l e d t o r e c o v e r such b e n e f i t s f r o m t h e 
t h i r d p a r t y s e t t l e m e n t even i f t h e c l a i m had been c l o s e d and s u b s e q u e n t l y r e 
opened. I n any e v e n t , s i n c e t h e e x p e n d i t u r e s f o r w h i c h SAIF seeks reimbursement 
were a c t u a l l y i n c u r r e d d u r i n g t h e p r o c e s s i n g o f c l a i m a n t ' s a c c e p t e d F e b r u a r y 
1989 i n j u r y c l a i m , SAIF i s e n t i t l e d t o share i n t h e t h i r d p a r t y r e c o v e r y . 
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N o t w i t h s t a n d i n g o u r p r i o r c o n c l u s i o n s , we agree w i t h c l a i m a n t ' s a l t e r n a 
t i v e argument t h a t SAIF i s n o t e n t i t l e d t o r e c o v e r reimbursement f o r i t s c l a i m 
c o s t s r e s u l t i n g f r o m t h e two independent m e d i c a l e x a m i n a t i o n s c o n d u c t e d by t h e 
Western M e d i c a l C o n s u l t a n t s . We have c o n s i s t e n t l y h e l d t h a t c l a i m e v a l u a t i o n 
r e p o r t s a r e analogous t o l i t i g a t i o n r e p o r t s and, as such, a r e n o t p r o p e r l y i n 
c l u d a b l e i n a p a y i n g agency's l i e n a g a i n s t a t h i r d p a r t y r e c o v e r y . D a v i d G. 
Payne, 43 Van N a t t a 918 ( 1 9 9 1 ) ; Cleo Riqqs, 42 Van N a t t a 377 ( 1 9 9 0 ) ; C a r o l y n J. 
Gant, 39 Van N a t t a 471 ( 1 9 8 7 ) . 

Here, o t h e r t h a n t o r e a s s e r t i t s e n t i t l e m e n t t o i t s e n t i r e l i e n , SAIF has 
no t r e b u t t e d c l a i m a n t ' s c h a r a c t e r i z a t i o n s o f t h e C o n s u l t a n t s ' e x a m i n a t i o n s as 
inde p e n d e n t m e d i c a l e x a m i n a t i o n s . Our r e v i e w o f t h e r e c o r d c o n f i r m s t h a t t h e 
e x a m i n a t i o n s and r e s u l t i n g r e p o r t s were conducted f o r c l a i m e v a l u a t i o n r e p o r t s . 
C o n s e q u e n t l y , we h o l d t h a t SAIF's l i e n s h o u l d be reduced by t h e t o t a l c o s t s f o r 
t h e two e x a m i n a t i o n s and r e p o r t s ($1,374.50). 

A c c o r d i n g l y , c l a i m a n t ' s c o u n s e l i s d i r e c t e d t o f o r w a r d t o t h e SAIF Corpo
r a t i o n , as i t s j u s t and p r o p e r share o f t h e t h i r d p a r t y s e t t l e m e n t under ORS 
656 . 5 9 3 ( 3 ) , $17,981.72. The r e m a i n i n g balance o f t h e s e t t l e m e n t proceeds s h a l l 
be d i s t r i b u t e d t o c l a i m a n t i n accordance w i t h ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ISMEAL M. BARAJAS, Claimant 

WCB Case No. 88-10277 
ORDER ON REMAND 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
J i m Dodge ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f A p p e a l s . SAIF 
v. B a r a i a s , 107 Or App 73 (1 9 9 1 ) . The c o u r t has conclud e d t h a t o u r p r i o r o r d e r , 
I s m e a l M. B a r a i a s , 42 Van N a t t a 479 (1 9 9 0 ) , which had a f f i r m e d a Re f e r e e ' s o r d e r 
s e t t i n g a s i d e a d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m , l a c k e d f i n d i n g s as t o how o r 
why c l a i m a n t became i n v o l v e d i n an a l t e r c a t i o n w h i l e h i s a s s a i l a n t was armed 
w i t h a k n i f e . C o nsequently, t h e c o u r t has remanded t o make f i n d i n g s n e c e s s a r y 
t o d e t e r m i n e whether c l a i m a n t was an a c t i v e p a r t i c i p a n t i n an a s s a u l t . A c c o r d 
i n g l y , we p r o c e e d w i t h o u r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

The Board adopts t h e F i n d i n g s o f Fact i n our e a r l i e r o r d e r w i t h t h e f o l 
l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t had known Gomez f o r about e i g h t y e a r s and knew t h a t Gomez had an 
e x t r e m e l y bad temper when he was d r i n k i n g . ( T r . 25, 2 6 ) . D u r i n g t h e a f t e r n o o n 
o f t h e a s s a u l t , b o t h Gomez and c l a i m a n t were d r i n k i n g o v e r a p e r i o d o f a t l e a s t 
s i x h o u r s . Gomez was ups e t w i t h c l a i m a n t because he was no l o n g e r c l a i m a n t ' s 
s u p e r v i s o r and c l a i m a n t made i t c l e a r t o Gomez t h a t Gomez had been demoted and 
c o u l d no l o n g e r t e l l c l a i m a n t what t o do. At l e a s t one t i m e , Gomez t h r e a t e n e d 
c l a i m a n t w i t h a b o t t l e . (Ex. 9-21). 

A f t e r c l a i m a n t and Gomez r e t u r n e d t o t h e m o t e l , c l a i m a n t went t o h i s 
c a b i n . S h o r t l y t h e r e a f t e r , c l a i m a n t l e f t h i s c a b i n and went o u t s i d e t o where 
Gomez was, knowing t h a t Gomez wanted t o f i g h t , b u t n o t w a n t i n g o t h e r s who were 
i n t h e c a b i n t o g e t i n t o t r o u b l e w i t h Gomez. O u t s i d e , Gomez i n d i c a t e d t h a t he 
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was s t i l l u p s e t about h i s demotion and wanted t o f i g h t . C l a i m a n t s a i d t h a t he 
was n o t a f r a i d o f Gomez and d i d n o t want t o f i g h t b u t , i f t h a t was what Gomez 
wanted, he would o b l i g e because by t h a t t i m e he had "had h i s f i l l " o f Gomez' 
harassment. (Ex. 7A-5, 9-22). 

Gomez went i n t o h i s c a b i n , o b t a i n e d a k n i f e , and r e t u r n e d t o where c l a i m 
a n t was w a i t i n g . (Exs. 7A-5, 9-22, 2 3 ) . Claimant d i d n o t know t h a t Gomez was 
g e t t i n g a k n i f e u n t i l Gomez r e t u r n e d and began a p p r o a c h i n g c l a i m a n t . (Ex. 7A-
5 ) . C l a i m a n t d i d n o t h i t Gomez b e f o r e he was stabbed. ( T r . 2 5 ) . He d i d k i c k 
a t Gomez' hand t h a t h e l d t h e k n i f e . 

C l a i m a n t was an a c t i v e p a r t i c i p a n t i n an a s s a u l t o r combat t h a t was n o t an 
a c t u a l p a r t o f h i s j o b . 

CONCLUSIONS OF LAW AND OPINION 

The c o u r t agreed w i t h our p r i o r c o n c l u s i o n t h a t c l a i m a n t ' s i n j u r y was i n 
c u r r e d i n t h e course o f h i s employment. I t fou n d , however, t h a t f o r m e r ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) n e c e s s i t a t e s f u r t h e r i n q u i r y because t h e s t a t u t e ' s c r i t e r i a r e 
l a t e t o c o m p e n s a b i l i t y . SAIF v. Bara-jas, supra a t 76. (Emphasis i n o r i g i n a l ) . 
The c o u r t reasoned t h a t t h e s t a t u t e s t a t e s , i n p a r t , t h a t a compensable i n j u r y 
does n o t i n c l u d e i n j u r y t o an a c t i v e p a r t i c i p a n t i n a s s a u l t s o r combats which 
a r e n o t co n n e c t e d t o t h e j o b . (Emphasis added). Thus, a l t h o u g h an aggres s o r i s 
c l e a r l y an a c t i v e p a r t i c i p a n t , t h e c o u r t concluded t h a t a g g r e s s i v e n e s s i s n o t 
t h e o n l y c r i t e r i o n . I n remanding t h e case f o r f i n d i n g s as t o how o r why c l a i m 
a n t became i n v o l v e d i n an a l t e r c a t i o n w i t h Gomez, t h e c o u r t s t a t e d t h a t i f an 
i n j u r y i s i n c u r r e d by an a c t i v e p a r t i c i p a n t i n an a s s a u l t o r combat t h a t i s n o t 
p a r t o f t h e j o b , i t i s n o t compensable. SAIF v. B a r a j a s , s u p r a a t 76. 

Here, t h e f a c t s i n d i c a t e t h a t c l a i m a n t was n o t t h e a g g r e s s o r i n t h e f i g h t 
w i t h Gomez and, i n f a c t , i n i t i a l l y i n d i c a t e d t h a t he d i d n o t want t o f i g h t . 
N o n e t h e l e s s , we a r e persuaded t h a t he was an a c t i v e p a r t i c i p a n t i n an a s s a u l t o r 
combat t h a t was n o t an a c t u a l p a r t o f h i s j o b . 

Gomez had been d r i n k i n g a g r e a t d e a l o f beer on t h e day o f t h e a s s a u l t and 
had i n c e s s a n t l y harassed c l a i m a n t , who f i n a l l y had "had h i s f i l l " o f Gomez. 
C l a i m a n t l e f t h i s c a b i n and went o u t t o where he knew he would e n c o u n t e r Gomez. 
C l a i m a n t w a i t e d w h i l e Gomez went i n t o Gomez' c a b i n , a l t h o u g h c l a i m a n t d i d n o t 
know t h a t Gomez was g o i n g f o r a k n i f e . C l a i m a n t ' s a c t i o n s , by w a i t i n g o u t s i d e 
f o r Gomez t o r e t u r n , i n c o n j u n c t i o n w i t h c l a i m a n t ' s a d m i t t e d i n t e n t i o n t o g i v e 
Gomez a f i g h t i f t h a t was what Gomez wanted, demonstrate t h a t c l a i m a n t a n t i c i 
p a t e d an a s s a u l t o r combat and was w i l l i n g t o p a r t i c i p a t e . Under such c i r c u m 
s t a n c e s , we co n c l u d e t h a t c l a i m a n t was an a c t i v e p a r t i c i p a n t i n an a s s a u l t o r 
combat t h a t was n o t an a c t u a l p a r t o f h i s j o b . T h e r e f o r e , h i s i n j u r y i s n o t 
compensable. See fo r m e r ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; SAIF v. B a r a i a s , s u p r a . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we r e v e r s e t h e Referee's o r d e r d a t e d 
September 23, 1988. The SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and u p h e l d . 
The R e f e r e e ' s $1,600 a t t o r n e y f e e award i s r e v e r s e d . Our p r i o r award o f a $1200 
a t t o r n e y f e e f o r s e r v i c e s on Board r e v i e w i s a l s o r e v e r s e d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
OENA L. BARNETT, Claimant 
WCB Case No. 88-22382 

ORDER ON REMAND 
F l a x e l , e t a l . , C l a i m a n t A t t o r n e y s 
Foss, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Ap p e a l s . 
B a r n e t t v. L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , 106 Or App 175 ( 1 9 9 1 ) . The 
c o u r t has r e v e r s e d our o r d e r w h i c h a f f i r m e d and adopted a Refer e e ' s o r d e r t h a t 
c o n c l u d e d c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y (TTD) r a t e s h o u l d be c a l c u l a t e d 
based on an average w e e k l y wage o f $73. I n remanding t h i s case f o r c o n s i d e r a 
t i o n , t h e c o u r t has i n s t r u c t e d us t o de t e r m i n e whether b r e a k s i n c l a i m a n t ' s work 
q u a l i f y as "extended gaps" under f o r m e r OAR 436-60-020(7) f o r t h e purposes o f 
computing c l a i m a n t ' s TTD. We proceed w i t h our r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t began w o r k i n g f o r t h e i n s u r e d , a seafood p r o c e s s i n g p l a n t , i n 
J u l y 1986. She worked i r r e g u l a r hours and s h i f t s . From J u l y 2 1 , 1986 t h r o u g h 
September 6, 1986 she worked between 21.75 hours per week and 47.75 hours p e r 
week. Between September 7, 1986 and October 23, 1986 she d i d n o t work f o r t h e 
i n s u r e d . T h i s a p p r o x i m a t e l y 6 week p e r i o d i s an extended gap i n c l a i m a n t ' s 
employment w i t h t h e i n s u r e d . 

C l a i m a n t was " r e h i r e [ d ] " on October 23, 1986, w o r k i n g 50.75 hours between 
t h a t d a t e and November 1, and 51 hours between November 2 and November 15. (Ex 
I D ) . From November 16 t h r o u g h November 29 c l a i m a n t worked 4 h o u r s . Her work 
hou r s were red u c e d d u r i n g t h i s p e r i o d due t o an arm i n j u r y . From November 30, 
1986 t h r o u g h January 17, 1987, c l a i m a n t worked between 61.5 hours p e r week and 
14.75 h o u r s p e r week. 

C l a i m a n t ' s compensable low back i n j u r y o c c u r r e d on January 17, 1987. Be
tween c l a i m a n t ' s October 23, 1986 r e t u r n t o work and her i n j u r y , she worked 13 
weeks, c o n s i s t i n g o f 251.50 hours. Claimant averaged 18.346 hours p e r week o f 
r e g u l a r t i m e and 1 hour p e r week o f o v e r t i m e d u r i n g t h i s 13 week p e r i o d . A t $5 
per hour f o r r e g u l a r t i m e and $7.50 f o r o v e r t i m e , c l a i m a n t ' s average w e e k l y wage 
was $99.23. ($91.73 + $7.50). The i n s u r e r p a i d c l a i m a n t TTD based on a we e k l y 
wage o f $152.48. 

CONCLUSIONS OF LAW 

A p p l y i n g f o r m e r OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( c ) , t h e Referee c a l c u l a t e d c l a i m a n t ' s 
average w e e k l y wage by a v e r a g i n g her weekly e a r n i n g s over t h e 26 weeks p r e c e d i n g 
h e r J a n u a r y 17, 1987 i n j u r y . A c c o r d i n g t o t h e Referee's c a l c u l a t i o n s , c l a i m 
a n t ' s TTD r a t e s h o u l d be based on a $73 average weekly wage. The Ref e r e e ' s 
o r d e r d i d n o t d i s c u s s whether c l a i m a n t ' s employment i n c l u d e d an "extended gap." 
We a f f i r m e d and adopted t h e Referee's o r d e r . 

The c o u r t has reasoned t h a t t h e 26 week average i s a p p l i e d , u n l e s s t h e r e 
a r e "extended gaps" i n t h a t p e r i o d when c l a i m a n t was n o t w o r k i n g . Inasmuch as 
our o r d e r d i d n o t c o n s i d e r t h a t i s s u e , t h e c o u r t has remanded t o d e t e r m i n e 
whether t h e b r e a k s i n c l a i m a n t ' s work q u a l i f y as "extended gaps" f o r purposes o f 
c a l c u l a t i n g h er TTD under fo r m e r OAR 436-60-020(7). 

To b e g i n , c l a i m a n t seeks remand t o t h e Referee f o r f u r t h e r development o f 
t h e r e c o r d . Remand i s an a p p r o p r i a t e a c t i o n when t h e r e c o r d has been im p r o p 
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e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d eveloped. ORS 65 6 . 2 9 5 ( 5 ) . To 
m e r i t remand, i t must be shown t h a t t h e evidence was n o t o b t a i n a b l e w i t h due 
d i l i g e n c e b e f o r e t h e h e a r i n g . Compton v. Weyerhaeuser Co., 301 Or 641 (19 8 6 ) . 

C l a i m a n t has made no showing c o n c e r n i n g why t h e "evi d e n c e " w h i c h she 
wi s h e s t o p r e s e n t was u n o b t a i n a b l e w i t h due d i l i g e n c e a t t h e p r i o r h e a r i n g . 
Moreover, we n o t e t h a t t h e p a r t i e s chose t o p r e s e n t t h e i r d i s p u t e t o t h e Referee 
based on t h e documentary r e c o r d w i t h o u t t h e t a k i n g o f t e s t i m o n y . Under such 
c i r c u m s t a n c e s , we a r e n o t persuaded t h a t t h e "evidence" c l a i m a n t wishes t o sub
m i t on remand was u n o b t a i n a b l e w i t h due d i l i g e n c e a t t h e o r i g i n a l h e a r i n g . I n 
any e v e n t , we do n o t c o n s i d e r t h e r e c o r d i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o ped. Consequently, t h e m o t i o n f o r remand i s d e n i e d . 

We t u r n t o t h e m e r i t s . I n d e t e r m i n i n g what i s an "extended gap" we have 
c o n s i d e r e d such f a c t o r s as t h e l e n g t h o f t h e break i n work and whe t h e r t h e break 
has caused a change i n t h e work r e l a t i o n s h i p between t h e c l a i m a n t and t h e em
p l o y e r . See C r a i g E. Hobbs, 39 Van N a t t a 690 ( 1 9 8 7 ) . Such a d e t e r m i n a t i o n i s 
made on a case-by-case b a s i s , c o n s i d e r i n g such a d d i t i o n a l f a c t o r s as whether t h e 
work was s t e a d y o r se a s o n a l . See S a l l y M. T u r p i n , 37 Van N a t t a 924 ( 1 9 8 5 ) . 

Here, t h e p a y r o l l r e c o r d s r e g a r d i n g c l a i m a n t ' s employment e s t a b l i s h t h a t 
h e r work f o r t h e 26 weeks p r e c e d i n g her January 17, 1987 i n j u r y was ste a d y w i t h 
two p o s s i b l e e x c e p t i o n s . The r o u g h l y six-week p e r i o d between September 7, 1986 
and October 23, 1986 (when she d i d n o t work) and t h e two-week p e r i o d between 
November 16 and November 29 (when she worked 4 h o u r s ) . 

The p a y r o l l r e c o r d s d e s c r i b e c l a i m a n t ' s October 23, 1986 r e t u r n t o work 
a f t e r t h e a p p r o x i m a t e l y 6 weeks o f i n a c t i v i t y between September 7 and October 23 
as a " r e h i r e . " C o n s i d e r i n g t h e l e n g t h o f c l a i m a n t ' s i n a c t i v i t y and t h e d e s c r i p 
t i o n o f h e r r e t u r n t o work ( " r e h i r e " ) , we conclude t h a t t h e September 7 t o 
October 23 p e r i o d c o n s t i t u t e s an "extended gap" f o r purposes o f f o r m e r OAR 436-
6 0 - 0 2 0 ( 7 ) . C onsequently, t h a t p e r i o d w i l l n o t be c o n s i d e r e d i n c a l c u l a t i n g 
c l a i m a n t ' s average weekly wages. 

C l a i m a n t ' s t i m e sheets and p a y r o l l r e c o r d s e s t a b l i s h t h a t she worked j u s t 
4 h o u r s d u r i n g t h e November 16 - November 29 t i m e p e r i o d . T h i s l a c k o f a c t i v i t y 
was a t t r i b u t a b l e t o an arm i n j u r y . (Ex 1A-8). P r i o r t o t h i s 2 week p e r i o d o f 
r e l a t i v e i n a c t i v i t y , c l a i m a n t worked 50.75 and 51 hours d u r i n g t h e two p r e c e d i n g 
2-week pay i n t e r v a l s . F u r t h e r m o r e , a f t e r t h e 2 week p e r i o d o f r e l a t i v e i n a c t i v 
i t y , c l a i m a n t worked 61.5 hours i n t h e f o l l o w i n g two-week p e r i o d and c o n t i n u e d 
w o r k i n g between 24.5 hours and 35 hours f o r t h e e n s u i n g two-week p e r i o d s u n t i l 
h e r J a n u a r y 17, 1987 i n j u r y . 

C o n s i d e r i n g such c i r c u m s t a n c e s , we do n o t c o n s i d e r c l a i m a n t ' s m e d i c a l ab
sence t o have a l t e r e d t h e work o r wage e x p e c t a t i o n s o f e i t h e r h e r s e l f o r her em
p l o y e r . See C r a i g E. Hobbs, supra. T h e r e f o r e , we h o l d t h a t c l a i m a n t ' s 4 hours 
o f work d u r i n g t h e November 16 - November 29 t i m e p e r i o d does n o t c o n s t i t u t e an 
"extended gap" f o r purposes o f c a l c u l a t i n g c l a i m a n t ' s TTD r a t e under f o r m e r OAR 
436- 6 0 - 0 2 0 ( 7 ) . 

H a v i n g d e t e r m i n e d w h i c h breaks i n c l a i m a n t ' s work c o n s t i t u t e d "extended 
gaps," we proce e d w i t h our c a l c u l a t i o n o f her TTD r a t e . We average h e r weekly 
e a r n i n g s f o r t h e 13 weeks f o l l o w i n g c l a i m a n t ' s r e t u r n t o work a f t e r t h e 
September 7 - October 23 "extended gap" and b e f o r e her January 17, 1987 compens
a b l e i n j u r y . D u r i n g t h a t 13 week p e r i o d , she worked 251.50 h o u r s , a v e r a g i n g 
18.346 hours p e r week o f r e g u l a r t i m e and 1 hour per week o f o v e r t i m e . A t $5 
per hour f o r r e g u l a r t i m e and $7.50 f o r o v e r t i m e , c l a i m a n t ' s average w e e k l y wage 
i s $99.23. ($91.73 + $7.50). 
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Inasmuch as t h e i n s u r e r p a i d c l a i m a n t TTD based on a weekly wage o f 
$152.48, an overpayment has been c r e a t e d . The i n s u r e r i s a u t h o r i z e d t o r e c o v e r 
t h i s overpayment f r o m c l a i m a n t ' s f u t u r e permanent d i s a b i l i t y awards. N o t w i t h 
s t a n d i n g t h e s e c o n c l u s i o n s , we have i n c r e a s e d c l a i m a n t ' s compensation f r o m t h a t 
awarded by t h e R e f e r e e . Consequently, c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 2 5 
p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r n o t t o exceed 
$3,800. ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 438-15-055. T h i s a t t o r n e y f e e i s n o t s u b j e c t t o 
any o f f s e t based upon p r i o r overpayment o f c l a i m a n t ' s compensation. OAR 438-15-
0 8 5 ( 2 ) . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we m o d i f y t h e Referee's January 3 1 , 1989 
o r d e r . C l a i m a n t ' s TTD r a t e s h a l l be based on a weekly wage r a t e o f $99.23, 
r a t h e r t h a n t h e Refer e e ' s c a l c u l a t i o n o f $73. The i n s u r e r i s a u t h o r i z e d t o r e 
cover any overpayment c r e a t e d by t h i s o r d e r from c l a i m a n t ' s f u t u r e permanent 
d i s a b i l i t y awards. C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25 p e r c e n t o f t h e i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e d i r e c t l y f r o m 
t h e i n s u r e r t o c l a i m a n t ' s a t t o r n e y . T h i s a t t o r n e y f e e s h a l l n o t be s u b j e c t t o 
any o f f s e t . 

I T I S SO ORDERED. 

August 26, 1991 C i t e as 43 Van N a t t a 1778 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND E. CLONKEY, Claimant 

WCB Case No. Cl-01579 
ORDER DENYING RECONSIDERATION 

Royce, Swanson & Thomas, Claimant A t t o r n e y s 
A l a n Ludwick ( S a i f ) , Defense A t t o r n e y 

By o r d e r d a t e d August 8, 1991, t h e Board d i s a p p r o v e d t h e p a r t i e s ' C l a i m 
D i s p o s i t i o n Agreement (CDA) on t h e b a s i s t h a t t h e agreement p r o v i d e d f o r an a t 
t o r n e y f e e i n excess o f t h e l i m i t s e t by OAR 438-15-052, w i t h o u t an i n d i c a t i o n 
o f e x t r a o r d i n a r y c i r c u m s t a n c e s . The p a r t i e s have j o i n t l y r e q u e s t e d r e c o n s i d e r a 
t i o n o f o u r o r d e r c o n t e n d i n g t h a t c l a i m a n t ' s a t t o r n e y f e e i s n o t e x c e s s i v e . 

The p a r t i e s argue t h a t OAR 438-15-085(2) a p p l i e s t o CDAs. T h i s r u l e 
p r o v i d e s : 

"2) An a t t o r n e y f e e which has been a u t h o r i z e d under 
t h e s e r u l e s t o be p a i d o u t o f i n c r e a s e d compensation 
awarded by a r e f e r e e , t h e Board o r a c o u r t s h a l l n o t 
be s u b j e c t t o any o f f s e t based upon p r i o r o v e r p a y 
ment o f compensation t o t h e c l a i m a n t . " 

Thus, we assume i t i s t h e p o s i t i o n o f t h e p a r t i e s t h a t t h e p r o p r i e t y o f 
c l a i m a n t ' s a t t o r n e y f e e must be gauged based upon a t o t a l c o n s i d e r a t i o n amount 
w h i c h i n c l u d e s SAIF's overpayment. We d i s a g r e e . 

E n t i t l e m e n t t o an a t t o r n e y f e e i n c o n n e c t i o n w i t h a CDA i s e x p r e s s l y sub
j e c t t o OAR 438-15-052. That r u l e e s t a b l i s h e s l i m i t a t i o n s on a t t o r n e y f e e s based 
upon p e r c e n t a g e s o f t h e "agreement proceeds." Here, t h e p a r t i e s r e q u e s t t h a t we 
i n c l u d e t h e amount o f SAIF's overpayment when c a l c u l a t i n g t h e "agreement p r o 
ceeds." We c o n c l u d e t h a t i t would be improper t o do so. 

A l t h o u g h t h e p a r t i e s have n o t d e s c r i b e d t h e n a t u r e o f t h e overpayment i n 
t h e i r agreement, we presume t h e overpayment a l l u d e d t o r e f e r s t o o v e r p a i d tempo
r a r y d i s a b i l i t y f o r whi c h t h e i n s u r e r was l e g a l l y o b l i g a t e d t o pay under ORS 
656.210 and/or 656.212. Inasmuch as t h e overpayment was a p p a r e n t l y made p u r s u a n t 
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t o p r i o r c l a i m s p r o c e s s i n g o b l i g a t i o n s , t h a t overpayment cannot l o g i c a l l y q u a l i f y 
as "proceeds" o f t h e p a r t i e s ' CDA. 

Moreover, a l t h o u g h SAIF i s p r e c l u d e d , as a p r a c t i c a l m a t t e r , by t h e p a r 
t i e s ' agreement f r o m r e c o v e r y by f u t u r e o f f s e t o f i t s overpayment, such p r e c l u 
s i o n does n o t c o n v e r t t h e overpayment i n t o "agreement proceeds." I n t h i s r e g a r d , 
a c a r r i e r may o n l y recoup an overpayment from a f u t u r e award, i f any, o f perma
ne n t d i s a b i l i t y . T h e r e f o r e , a c a r r i e r ' s r e c o v e r y o f an overpayment i s always 
s p e c u l a t i v e i n t h a t i t i s dependent upon a c o n d i t i o n subsequent. For t h i s r e a 
son, we c o n c l u d e t h a t a c a r r i e r ' s c o n t r a c t u a l f o r b e a r a n c e o f i t s s p e c u l a t i v e 
r i g h t t o pursu e an o f f s e t i n t h e f u t u r e cannot q u a l i f y t h e amount o f t h e overpay
ment as "agreement proceeds" f o r purposes o f OAR 438-15-052. A c c o r d i n g l y , here 
we f i n d t h a t t h e agreement proceeds, upon which t h e c a l c u l a t i o n o f t h e a t t o r n e y 
f e e s i s based, i s $6,306.63, n o t $8,000 as r e p r e s e n t e d by t h e p a r t i e s . Because 
o f t h e e x p r e s s l i m i t a t i o n s c o n t a i n e d i n OAR 438-15-052, we do n o t f i n d OAR 438-
15-085(2) a p p l i c a b l e . 

A c c o r d i n g l y , where t h e p a r t i e s i n c l u d e an overpayment o f compensation 
w i t h i n t h e s t a t e d sum o f t h e c l a i m s d i s p o s i t i o n agreement, t h e approved a t t o r n e y 
f e e i s c a l c u l a t e d on t h e a c t u a l c o n s i d e r a t i o n c l a i m a n t r e c e i v e s under t h e agree
ment r a t h e r t h a n t h e s t a t e d sum. Inasmuch as t h e a t t o r n e y f e e i n t h e p r e s e n t 
case exceeds t h e s t r i c t u r e s o f OAR 438-15-052 w i t h o u t an i n d i c a t i o n o f e x t r a o r d i 
n a r y c i r c u m s t a n c e s , t h e proposed agreement remains u n r e a s o n a b l e as a m a t t e r o f 
law. A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . 

I T IS SO ORDERED. 

August 26, 1991 C i t e as 43 Van N a t t a 1779 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ANITA J . DOUGLAS, Claimant 

WCB Case No. 89-22587 
ORDER ON REVIEW 

Malagon, Moore, e t a l . , C l a i m a n t A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M i c h a e l Johnson's 
o r d e r w h i c h d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y . A l t e r n a t i v e l y , 
c l a i m a n t contends she i s e n t i t l e d t o 100 p e r c e n t (320 degrees) unscheduled p e r 
manent p a r t i a l d i s a b i l i t y . The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r w h i c h : (1) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f t h e l e f t f o o t f r o m 5 p e r c e n t 
(6.75 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 10 p e r c e n t (13.5 d e g r e e s ) ; 
and ( 2 ) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y f o r a low back 
i n j u r y f r o m 53 p e r c e n t (169.6 degrees) as awarded by D e t e r m i n a t i o n Order, t o 75 
p e r c e n t (240 d e g r e e s ) . On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y and 
a l t e r n a t i v e l y , e x t e n t o f scheduled and unscheduled permanent d i s a b i l i t y . We r e 
v e r s e . 

FINDINGS OF FACT 

C l a i m a n t e x p e r i e n c e d low back problems i n 1976. A t t h a t t i m e , a myelogram 
r e v e a l e d an e x t r a d u r a l d e f e c t on t h e l e f t a t L5-S1. As a r e s u l t o f t h i s f i n d 
i n g , c l a i m a n t underwent a L5-S1 laminotomy w i t h removal o f s e v e r a l e x t r u d e d d i s c 
f r a g m e n t s . C l a i m a n t d i d w e l l f o l l o w i n g t h e s u r g e r y and was a b l e t o r e t u r n t o 
her r e g u l a r work as a s a l e s p e r s o n . Claimant remained r e l a t i v e l y symptom-free 
f o r a p p r o x i m a t e l y t h e n e x t s i x y e a r s . 
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I n J a n u a r y 1983, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o her low back. 
Her c l a i m was i n i t i a l l y c l o s e d by an October 1983 D e t e r m i n a t i o n Order w h i c h 
awarded 10 p e r c e n t u n scheduled permanent d i s a b i l i t y . C l a i m a n t c o n t i n u e d t o ex
p e r i e n c e d low back and l e f t l ower e x t r e m i t y p a i n . As a r e s u l t , she underwent an 
e x p l o r a t o r y lumbar laminectomy, foraminotomy, n e u r o l y s i s and decompression o f 
t h e l e f t S I r o o t . The October 1983 D e t e r m i n a t i o n Order was s e t a s i d e as prema
t u r e . T h e r e a f t e r , an August 1985 D e t e r m i n a t i o n Order c l o s e d her c l a i m w i t h an 
award o f 25 p e r c e n t unscheduled permanent d i s a b i l i t y . T h i s award was i n c r e a s e d 
t o 35 p e r c e n t by s t i p u l a t i o n o f t h e p a r t i e s . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e low back p a i n . D i a g n o s t i c t e s t s p e r 
formed i n March 1987 r e v e a l e d marked b u l g i n g o f t h e L4-5 and L5-S1 d i s c s , w i t h 
no e v i d e n c e o f n e r v e encroachment. An a g g r a v a t i o n c l a i m was f i l e d and i n i t i a l l y 
d e n i e d by t h e i n s u r e r . However, t h e i n s u r e r l a t e r r e s c i n d e d i t s d e n i a l . I n 
September 1988, c l a i m a n t underwent a t h i r d s u r g i c a l p r o c e d u r e . A t t h a t t i m e , 
she underwent a t e r t i a r y laminectomy a t L4-5 w i t h e x t e n s i o n o f t h e laminotomy 
and f a c e t e c t o m y w i t h foraminotomy and n e u r o l y s i s l e f t as w e l l as a hemi-
laminectomy a t L5-S1 w i t h n e u r o l y s i s . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e low back and low e r e x t r e m i t y symptoms. 
I n J u l y 1989, she underwent a lumbar MRI. That s t u d y r e v e a l e d d e g e n e r a t i v e 
d e s i c c a t i o n o f t h e L4-5 and L5-S1 d i s c s . The d i s c s were m o d e r a t e l y narrowed 
w i t h m i n i m a l b u l g i n g a t L4-5 and m i l d b u l g i n g a t L5-S1. The MRI f u r t h e r showed 
t h a t t h e e p i d u r a l f a t s u r r o u n d i n g t h e S I nerve r o o t t o w a r d i t s l o w e r m a r g i n on 
t h e l e f t was o b l i t e r a t e d due t o p o s t - o p e r a t i v e s c a r r i n g . C l a i m a n t ' s c l a i m was 
c l o s e d by a November 1989 D e t e r m i n a t i o n Order which i n c r e a s e d her u n s c h e d u l e d 
permanent d i s a b i l i t y award t o 53 p e r c e n t . The D e t e r m i n a t i o n Order a l s o awarded 
c l a i m a n t 5 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f 
t h e l e f t f o o t . 

C l a i m a n t i s 47 y e a r s o l d and has a h i g h s c h o o l e d u c a t i o n . Her p r i o r o ccu
p a t i o n a l e x p e r i e n c e c o n s i s t s o f work as a r e t a i l s a l e s c l e r k . As a r e s u l t o f 
her compensable i n j u r y , c l a i m a n t can no l o n g e r work as a s a l e s c l e r k . F o l l o w i n g 
her second back s u r g e r y , c l a i m a n t was c e r t i f i e d as a m a n i c u r i s t and was a b l e t o 
p e r f o r m t h i s j o b f o r a p p r o x i m a t e l y 1-1/2 y e a r s . C l a i m a n t was u n a b l e t o c o n t i n u e 
work as a m a n i c u r i s t , however, as her low back c o n d i t i o n d i d n o t a l l o w her t o 
keep r e g u l a r h o u r s o r a p p o i n t m e n t s . 

As a r e s u l t o f her compensable i n j u r y , c l a i m a n t has c h r o n i c low back p a i n 
w h i c h f l u c t u a t e s i n i n t e n s i t y . A p p r o x i m a t e l y 2 days per week, c l a i m a n t ' s p a i n 
i s so s e v e r e t h a t she has t o t a k e p a i n m e d i c a t i o n and l i e down t o o b t a i n any r e 
l i e f . She i s l i m i t e d t o s i t t i n g f o r 30 minutes t o two hours depending on t h e 
t y p e o f day she i s h a v i n g . Her s t a n d i n g l i m i t a t i o n i s 35 t o 40 m i n u t e s on good 
days; however, on bad days she f i n d s i t d i f f i c u l t t o s t a n d f o r any l e n g t h o f 
t i m e . She cannot l i f t o v e r 5 pounds, and any bending o r t w i s t i n g causes p a i n . 
C l a i m a n t a l s o i s r e s t r i c t e d from any r e p e t i t i v e work w i t h r e s p e c t t o b o t h l o w e r 
e x t r e m i t i e s . 

F o l l o w i n g her i n j u r y , c l a i m a n t made an e f f o r t t o r e t u r n t o t h e work f o r c e . 
She a t t e m p t e d work as a m a n i c u r i s t b u t was unable t o h o l d t h i s employment due t o 
her p h y s i c a l l i m i t a t i o n s . She i s w i l l i n g t o work, b u t she i s u n a b l e t o do so as 
a r e s u l t o f h e r p h y s i c a l l i m i t a t i o n s . 

FINDINGS OF ULTIMATE FACT 

As a r e s u l t o f her compensable i n j u r y , r e s u l t a n t s u r g e r i e s and r e l e v a n t 
n o n m e d i c a l f a c t o r s , c l a i m a n t i s unable t o o b t a i n and h o l d g a i n f u l employment i n 
t h e n ormal l a b o r m a rket. 
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C l a i m a n t ' s v o c a t i o n a l e f f o r t s have been r e a s o n a b l e and f u r t h e r e f f o r t s t o 
o b t a i n work would be f u t i l e . 

C l a i m a n t i s w i l l i n g t o seek work, b u t i s unable t o due so as a r e s u l t o f 
her p h y s c i a l l i m i t a t i o n s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y d i s 
a b l e d . We d i s a g r e e . 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e t h a t she i s 
p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t 
a b l e o c c u p a t i o n . ORS 656.206(1). Claimant may p r o v e permanent t o t a l d i s a b i l i t y 
by a c o m b i n a t i o n o f m e d i c a l and nonmedical d i s a b i l i t i e s w h i c h e f f e c t i v e l y f o r e 
c l o s e h er f r o m g a i n f u l employment. Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 699 
( 1 9 8 4 ) . Unless c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h h er nonmedi
c a l d i s a b i l i t i e s r e n d e r s work search f u t i l e , she must a l s o e s t a b l i s h t h a t he i s 
w i l l i n g t o seek r e g u l a r employment and has made r e a s o n a b l e e f f o r t s t o o b t a i n 
such employment. ORS 656.206(3); SAIF v. S c h o l l , 92 Or App 594 ( 1 9 8 8 ) . 

The f i r s t s t e p i n d e t e r m i n i n g whether c l a i m a n t i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d r e q u i r e s an e v a l u a t i o n o f her p h y s i c a l c o n d i t i o n . 

Dr. K u l l e r , c l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t 
s u f f e r s f r o m c h r o n i c p a i n which was severe and u n r e m i t t i n g . She n o t e d t h a t 
c l a i m a n t had f a i l e d back syndrome, h a v i n g undergone s e v e r a l s p i n a l s u r g e r i e s 
w i t h o u t r e l i e f and w i t h a p r o g r e s s i v e w orsening o f p a i n . She f u r t h e r r e p o r t e d 
t h a t c l a i m a n t was per m a n e n t l y r e s t r i c t e d from r e p e t i t i v e work w i t h r e s p e c t t o 
her l o w e r e x t r e m i t i e s and was permanently r e s t r i c t e d f r o m r e p e t i t i v e b e n d i n g , 
s t o o p i n g , t w i s t i n g , l i f t i n g , w a l k i n g , s i t t i n g , s q a t t i n g o r s t a n d i n g . Dr. K u l l e r 
o p i n e d t h a t c l a i m a n t was n o t capable o f p e r f o r m i n g p a r t - t i m e l i g h t d u t y as she 
wou l d have f r e q u e n t episodes o f severe p a i n w h i c h r e q u i r e d b e d - r e s t . 

Dr. Damond, who has f o l l o w e d c l a i m a n t s i n c e 1985, c o n c u r r e d w i t h Dr. 
K u l l e r ' s assessment. He added t h a t c l a i m a n t ' s lower back and l e g p a i n was 
always p r e s e n t a l t h o u g h i t v a r i e d from m i l d l y moderate t o s e v e r e . He o p i n e d 
t h a t c l a i m a n t m i g h t have days where she c o u l d p e r f o r m s e d e n t a r y work, b u t would 
a l s o have days where she c o u l d n o t t o l e r a t e any work a t a l l . He f u r t h e r o p i n e d 
t h a t on her b e s t days, c l a i m a n t would be l i m i t e d t o s e d e n t a r y work w i t h no l i f t 
i n g , p u s h i n g , p u l l i n g , s t o o p i n g , bending, t w i s t i n g , c r a w l i n g o r c l i m b i n g . 

The O r t h o p a e d i c C o n s u l t a n t s performed an independent m e d i c a l e x a m i n a t i o n 
i n March 1990. The C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t had m u l t i p l e s u b j e c t i v e 
c o m p l a i n t s , b u t no o b j e c t i v e f i n d i n g s . They o p i n e d t h a t c l a i m a n t had m i l d p e r 
manent i m p a i r m e n t and f e l t t h a t c l a i m a n t c o u l d p e r f o r m l i g h t d u t y work on a 
f u l l - t i m e b a s i s . The C o n s u l t a n t s a l s o suspected a s i g n i f i c a n t degree o f secon
d a r y g a i n was i n v o l v e d i n c l a i m a n t ' s f a i l u r e t o r e t u r n t o work. 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t she has c h r o n i c low back p a i n w h i c h f l u c 
t u a t e s i n i n t e n s i t y . A p p r o x i m a t e l y 2 days per week, c l a i m a n t ' s p a i n i s so 
sev e r e t h a t she has t o t a k e p a i n m e d i c a t i o n and l i e down t o o b t a i n any r e l i e f . 
She i s l i m i t e d t o s i t t i n g f rom 30 minutes t o two hours depending on t h e t y p e o f 
day she i s h a v i n g . Her s t a n d i n g l i m i t a t i o n i s 35 t o 40 m i n u t e s on good days; 
however, on bad days she f i n d s i t d i f f i c u l t t o s t a n d f o r any l e n g t h o f t i m e . 
She cannot l i f t o v e r 5 pounds and any bending o r t w i s t i n g causes p a i n . C l a i m a n t 
a l s o i s r e s t r i c t e d from any r e p e t i t i v e work w i t h r e s p e c t t o b o t h l o w e r e x t r e m i 
t i e s . 

We a r e persuaded by t h e w e l l - r e a s o n e d o p i n i o n s o f Dr. K u l l e r and Dr. 
Damond. Both Dr. K u l l e r and Dr. Damond have t r e a t e d c l a i m a n t and t h e i r o p i n i o n s 
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a r e c o n s i s t e n t w i t h c l a i m a n t ' s c r e d i b l e t e s t i m o n y . We a r e n o t persuaded by t h e 
o p i n i o n o f t h e O r t h o p a e d i c C o n s u l t a n t s . The C o n s u l t a n t s examined c l a i m a n t on 
o n l y one o c c a s i o n . F u r t h e r , t h e i r o p i n i o n i s i n c o n s i s t e n t w i t h c l a i m a n t ' s c r e d 
i b l e t e s t i m o n y , her m e d i c a l h i s t o r y and t h e degree o f permanent d i s a b i l i t y she 
has been awarded i n t h e p a s t . A c c o r d i n g l y , we conclude t h a t as a r e s u l t o f her 
p h y s i c a l r e s t r i c t i o n s , c l a i m a n t i s l i m i t e d t o p e r f o r m i n g s e d e n t a r y work on an 
i r r e g u l a r p a r t - t i m e b a s i s . 

We n e x t t u r n t o t h e nonmedical f a c t o r s . C l a i m a n t i s 47 y e a r s o f age and 
has a h i g h s c h o o l e d u c a t i o n . Her p r i o r o c c u p a t i o n a l e x p e r i e n c e c o n s i s t s en
t i r e l y o f work as a r e t a i l s a l e s c l e r k . As a r e s u l t o f her compensable i n j u r y , 
she can no l o n g e r p e r f o r m such work. Claimant i s c e r t i f i e d as a m a n i c u r i s t and 
d i d p e r f o r m such work f o l l o w i n g her second back s u r g e r y . However, due t o her 
p h y s i c a l r e s t r i c t i o n s , c l a i m a n t cannot o b t a i n and h o l d work as a m a n i c u r i s t . 

Mr. Rees, a v o c a t i o n a l e x p e r t , o p i n e d t h a t c l a i m a n t was n o t a b l e t o work 
i n a c o m p e t i t i v e j o b on a re a s o n a b l e and r e a l i s t i c b a s i s . Rees t e s t i f i e d t h a t 
c l a i m a n t w o u ld n o t be a b l e t o compete i n t h e j o b market due t o her c h r o n i c p a i n 
f l u c t u a t i o n s w h i c h would p r e c l u d e her from any t y p e o f c o n s i s t e n c y i n her j o b 
pe r f o r m a n c e . He n o t e d t h a t she was unable t o m a i n t a i n her j o b as a m a n i c u r i s t 
as h e r c h r o n i c p a i n f l u c t u a t i o n s d i d n o t a l l o w her t o be r e l i a b l e o r dependable 
on a d a y - t o - d a y b a s i s . He o p i n e d t h a t t h i s i n c o n s i s t e n c y r e n d e r e d c l a i m a n t un
a b l e t o p e r f o r m even s e d e n t a r y work on a c o m p e t i t i v e b a s i s . There i s no con
t r a r y v o c a t i o n a l e v i d e n c e . 

Under t h e s e c i r c u m s t a n c e s , c l a i m a n t has e s t a b l i s h e d t h a t she i s perma
n e n t l y i n c a p a c i t a t e d f r o m r e g u l a r y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . A l t h o u g h c l a i m a n t has e s t a b l i s h e d t h a t she i s p r e s e n t l y p e r m a n e n t l y 
i n c a p a c i t a t e d f r o m p e r f o r m i n g r e g u l a r employment, she must a l s o show t h a t she i s 
w i l l i n g t o seek work and has made rea s o n a b l e e f f o r t s i n t h i s r e g a r d . See ORS 
65 6 . 2 0 6 ( 3 ) . 

C l a i m a n t has n o t a c t i v e l y sought work s i n c e l a t e 1989. However, she has 
n o t been r e l e a s e d t o work by Dr. K u l l e r due t o her p h y s i c a l r e s t r i c t i o n s . F ur
t h e r , Mr. Rees o p i n e d t h a t c l a i m a n t c o u l d n o t compete i n t h e j o b market due t o 
her p h y s i c a l c o n d i t i o n . Rees a l s o o p i n e d t h a t due t o her p a i n f l u c t u a t i o n s , 
c l a i m a n t w o u ld be u n a b l e t o h o l d even p a r t - t i m e s e d e n t a r y work. Under t h e s e 
c i r c u m s t a n c e s , we f i n d t h a t i t i s f u t i l e f o r c l a i m a n t t o a t t e m p t t o o b t a i n em
plo y m e n t . See B u t c h e r v. SAIF, 45 Or App 313 (19 8 0 ) . 

D e s p i t e o u r f i n d i n g t h a t e f f o r t s t o o b t a i n employment would be f u t i l e , we 
f i n d t h a t c l a i m a n t i s w i l l i n g t o work and has made r e a s o n a b l e e f f o r t s t o o b t a i n 
employment. F o l l o w i n g her second back s u r g e r y , c l a i m a n t was t r a i n e d and c e r t i 
f i e d as a m a n i c u r i s t . She perfor m e d t h i s j o b f o r a p p r o x i m a t e l y 1-1/2 y e a r s 
u n t i l c h r o n i c p a i n f l u c t u a t i o n s f o r c e d her t o g i v e up t h i s p o s i t i o n as she c o u l d 
n o t keep r e g u l a r h o u r s o r appointments. Moreover, c l a i m a n t c r e d i b l y t e s t i f i e d 
t h a t she w o u l d l i k e t o work and i s w i l l i n g t o seek work, b u t , her p h y s i c a l r e 
s t r i c t i o n s and c h r o n i c p a i n f l u c t u a t i o n s p r e c l u d e her from d o i n g so. We con
c l u d e t h e r e f o r e , t h a t c l a i m a n t i s w i l l i n g t o seek work and under t h e c i r c u m 
s t a n c e s has made r e a s o n a b l e e f f o r t s t o f i n d work. 

A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d t h a t she i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . Inasmuch as we have found t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d , we do n o t r e a c h t h e i s s u e s o f permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 10, 1990 i s r e v e r s e d . C l a i m a n t i s 
g r a n t e d permanent t o t a l d i s a b i l i t y as o f May 15, 1990. The i n s u r e r i s p e r m i t t e d 
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t o o f f s e t permanent d i s a b i l i t y payments p a i d subsequent t o t h a t d a t e , i f any, 
a g a i n s t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y b e n e f i t s . C l a i m a n t ' s c o u n s e l i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , e x c e p t 
t h a t t h e t o t a l o u t - o f - c o m p e n s a t i o n fees awarded by t h e r e f e r e e and t h e Board 
s h a l l n o t exceed $6,000. 

August 26, 1991 C i t e as 43 Van N a t t a 1783 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HOMER K. DUNCAN, Claimant 
WCB Case No. 90-04771 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Blac k ' s o r d e r w h i c h : ( 1 ) d e c l i n e d t o 
assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r an un r e a s o n a b l e d e n i a l ; and (2) 
d e c l i n e d t o award an assessed a t t o r n e y f e e because c l a i m a n t d i d n o t p r e v a i l i n a 
h e a r i n g b e f o r e a Refere e . On r e v i e w , t h e i s s u e s a r e p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " and " F i n d i n g s o f U l t i 
mate F a c t " and makes t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t ' s a t t o r n e y s o l i c i t e d t h e p h y s i c i a n ' s r e p o r t f r o m Dr. Freudenberg 
w h i c h c l e a r l y e s t a b l i s h e d t h e elements necessary t o prov e a compensable c l a i m . 
C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g r e s c i s s i o n o f a d e n i a l o f com
p e n s a t i o n ; no h e a r i n g was h e l d on t h e c o m p e n s a b i l i t y i s s u e . 

CONCLUSIONS OF LAW AND OPINION 

P e n a l t y and A t t o r n e y Fee f o r Unreasonable D e n i a l 

The Board adopts t h e Referee's o p i n i o n w i t h r e s p e c t t o t h i s i s s u e . 

A t t o r n e y Fee f o r Not P r e v a i l i n g i n a Hearin g 

The R e f e r e e , r e l y i n g on Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , c o n c l u d e d 
t h a t no a t t o r n e y f e e was a v a i l a b l e i f a c o m p e n s a b i l i t y d e n i a l i s r e s c i n d e d p r i o r 
t o h e a r i n g . The Board's o r d e r i n Jones was a f f i r m e d by t h e c o u r t . See Jones v. 
Oregon S t a t e C o r r e c t i o n a l I n s t i t u t i o n , 107 Or App 78 ( 1 9 9 1 ) . However, s i n c e t h e 
Re f e r e e ' s o r d e r , t h e l e g i s l a t u r e has e f f e c t i v e l y o v e r r u l e d Jones by amending ORS 
656.386(1) t o a l l o w an a t t o r n e y f e e i f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g 
c o m pensation, even though a h e a r i n g i s n o t h e l d . See ORS 65 6 . 3 8 6 ( 1 ) ; Senate 
B i l l 540 (June 19, 1991). Based on t h i s s t a t u t o r y r e v i s i o n , t h e c o u r t has r e 
c o n s i d e r e d i t s d e c i s i o n i n Jones and remanded. 108 Or App 230 ( 1 9 9 1 ) . A c c o r d 
i n g l y , because we f i n d c l a i m a n t ' s c o u n s e l t o have been i n s t r u m e n t a l i n o b t a i n i n g 
c o m p e n s a t i o n , we conclu d e t h a t an a t t o r n e y f e e f o r s e r v i c e s p r i o r t o t h e h e a r i n g 
i s w a r r a n t e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 436-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e assessed a t t o r n e y f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s p r i o r t o h e a r i n g i n r e l a t i o n t o t h e c o m p e n s a b i l i t y 
i s s u e i s $1,500, t o be p a i d by t h e s e l f - i n s u r e d employer. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d August 17, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n w h i c h d e c l i n e d t o award an a t t o r n e y f e e f o r s e r v i c e s 
p r i o r t o h e a r i n g i s r e v e r s e d . For s e r v i c e s r e n d e r e d p r i o r t o h e a r i n g , c l a i m 
a n t ' s a t t o r n e y i s awarded a re a s o n a b l e assessed a t t o r n e y f e e o f $1,500, p a y a b l e 
by t h e s e l f - i n s u r e d employer. The remainder o f t h e o r d e r i s a f f i r m e d . 

August 26, 1991 C i t e as 43 Van N a t t a 1784 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LAURA S. FREDERICK, Claimant 

WCB Case No. 89-06916 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
VavRosky, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i l l s ' o r d e r t h a t : 
(1) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a c u r r e n t low back c o n d i t i o n ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order award 
o f 16 p e r c e n t (51.2 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r a low 
back i n j u r y . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and e x t e n t o f uns c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t ' s c l a i m was l a s t c l o s e d by a March 28, 1989 D e t e r m i n a t i o n Order. 

C l a i m a n t was 30 y e a r s o l d a t h e a r i n g and she has some e d u c a t i o n beyond 
h i g h s c h o o l . D u r i n g t h e t e n ye a r s p r i o r t o h e a r i n g , she worked as a j a n i t o r and 
as a s a l e s c l e r k . C l a i m a n t ' s j o b a t i n j u r y was i n t h e l i g h t r a n ge; she r e t u r n e d 
t o m o d i f i e d work i n t h e s e d e n t a r y range. 

C l a i m a n t has l i m i t e d a b i l i t y t o bend o r l i f t r e p e t i t i v e l y , due t o her 
c h r o n i c back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

We adopt t h e Referee's "Conclusions and O p i n i o n " on t h i s i s s u e . 

E x t e n t 
For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s 

a b i l i t y , ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n 
d a r d s f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t 
t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e 
D e t e r m i n a t i o n Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e 
e v a l u a t i o n o f permanent p a r t i a l d i s a b i l i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on August 
17, 1988, and h e r c l a i m was c l o s e d by D e t e r m i n a t i o n Order on March 28, 
1989, we a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n 
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Order i n r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 
e t seg. Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 30 y e a r s i s 0. Former 
OAR 436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 13 y e a r s o f f o r m a l e d u c a t i o n 
i s 0. Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by 
a c l a i m a n t d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s 
used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). The 
p o s i t i o n w h i c h c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n y e a r s p r e 
c e d i n g t h e d a t e o f h e a r i n g , which has t h e h i g h e s t s p e c i f i c v o c a t i o n a l 
p u r s u i t (SVP) l e v e l , was s a l e s c l e r k (DOT # 290.477-014). T h e r e f o r e , t h e 
a p p r o p r i a t e v a l u e f o r s k i l l s i s 3. Former OAR 436-35-300(4). 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r 
OAR 436-35-300(5) i s dependent upon whether o r n o t c l a i m a n t has demon
s t r a t e d competence i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n 
some " s p e c i f i c v o c a t i o n a l p u r s u i t " under former OAR 436-35-300(5) means 
t h e a c q u i s i t i o n o f t r a i n i n g on o r o f f t h e j o b t o p e r f o r m o t h e r t h a n an 
e n t r y l e v e l p o s i t i o n . L a r r y L. McDougal, 42 Van N a t t a 1544 ( 1 9 9 0 ) . 

C l a i m a n t has no demonstrated competence i n a s p e c i f i c v o c a t i o n a l 
p u r s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s a 1. Former 
OAR 436-35 - 3 0 0 ( 5 ) . 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who has r e t u r n e d t o m o d i f i e d 
work i s d e t e r m i n e d f r o m a m a t r i x o f v a l u e s a t former OAR 436-35-
3 1 0 ( 3 ) ( a ) . That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s 
u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e modi
f i e d work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l 
c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. 
P h y s i c a l c a p a c i t i e s a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We 
u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e 
p h y s i c a l c a p a c i t y t o do l i g h t work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a 
s e d e n t a r y p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y 
v a l u e i s 2. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

The R eferee d e c i d e d t h a t c l a i m a n t i s n o t e n t i t l e d t o a r a t i n g f o r 
her u n o p e r a t e d d i s c b u l g e a t L5-S1, because t h e m e d i c a l e v i d e n c e i n d i 
c a t e s t h a t t h e b u l g e , w h i c h p r e e x i s t e d t h e compensable i n j u r y , i s n o t t h e 
cause o f c l a i m a n t ' s c u r r e n t symptoms. We agree. 

The R eferee a l s o d e c i d e d t h a t c l a i m a n t i s n o t e n t i t l e d t o r a t i n g s 
f o r l o s t range o f back m o t i o n o r f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i 
t i v e use o f h e r back. I n r e a c h i n g t h i s c o n c l u s i o n , t h e Referee was p e r 
suaded by e v i d e n c e , i n c l u d i n g s u r v e i l l a n c e f i l m s , t h a t c l a i m a n t i s capa
b l e o f more p h y s i c a l a c t i v i t y i n v o l v i n g her back t h a n she a d m i t s . A l 
t h o u g h we agree t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t she i s e n t i t l e d t o 
an i m p a i r m e n t r a t i n g f o r l o s t range o f m o t i o n , we f i n d t h a t she i s e n t i 
t l e d t o a r a t i n g f o r her i n j u r y - r e l a t e d c h r o n i c c o n d i t i o n w h i c h l i m i t s 
r e p e t i t i v e use o f her back. I n t h i s r e g a r d , we a r e persuaded by t h e l i m 
i t a t i o n s imposed by Dr. Frank, t r e a t i n g p h y s i c i a n . (See Ex. 3 0 ) . Conse
q u e n t l y , c l a i m a n t has e s t a b l i s h e d e n t i t l e m e n t t o a 5 p e r c e n t i m p a i r m e n t 
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r a t i n g f o r h e r c h r o n i c c o n d i t i o n which l i m i t s r e p e t i t i v e use o f her back. 
Former OAR 436-35-320(4). 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t 
c a l c u l a t i o n . When c l a i m a n t ' s age v a l u e 0, i s added t o her e d u c a t i o n 
v a l u e 4, t h e sum i s 4. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s 
a d a p t a b i l i t y v a l u e 2, t h e p r o d u c t i s 8. When t h a t v a l u e i s added t o 
c l a i m a n t ' s i m p a i r m e n t v a l u e 5, t h e r e s u l t i s 13 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 13 p e r c e n t . 

There i s no ev i d e n c e t h a t c l a i m a n t s u f f e r s more o r l e s s permanent 
d i s a b i l i t y t h a n f o u n d under s t r i c t a p p l i c a t i o n o f t h e s t a n d a r d s . ORS 
656.283(7) & 6 5 6 . 2 9 5 ( 5 ) ; see R i l e y H i l l General C o n t r a c t o r , I n c . v. 
Tandy Corp., 303 Or 390, 402 (19 8 7 ) . 

We have f o u n d t h a t c l a i m a n t i s e n t i t l e d 13 p e r c e n t unscheduled p e r 
manent d i s a b i l i t y . However, because t h e employer has n o t r e q u e s t e d r e 
d u c t i o n o f t h e amount awarded by t h e Referee, we a f f i r m h i s award o f 16 
p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 24, 1990 i s a f f i r m e d . 

August 26, 1991 C i t e as 43 Van N a t t a 1786 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. LOWE, Claimant 
WCB Case No. 90-02632 

ORDER ON REVIEW 
F r a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee McGeorge's o r d e r w h i c h i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r a l e f t w r i s t i n j u r y f r o m 7 
p e r c e n t (10.5 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 21.5 p e r c e n t (33 
d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " w i t h t h e e x c e p t i o n o f t h e 
second p a r a g r a p h t h e r e o f , and w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t has a c h r o n i c c o n d i t i o n t h a t l i m i t s r e p e t i t i v e use o f t h e l e f t 
w r i s t . 

CONCLUSIONS OF LAW AND OPINION 

A D e t e r m i n a t i o n Order awarded c l a i m a n t 7 p e r c e n t s c h e d u l e d permanent d i s 
a b i l i t y f o r l o s s o f range o f m o t i o n i n t h e l e f t w r i s t . The Referee i n c r e a s e d 
t h e award t o 21.5 p e r c e n t scheduled permanent d i s a b i l i t y by f i n d i n g r e d u c e d g r i p 
s t r e n g t h and f i n d i n g t h a t c l a i m a n t has a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e 
use o f h i s w r i s t . A f t e r de novo r e v i e w o f t h e r e c o r d , we r e v e r s e t h e i n c r e a s e d 
award o f s c h e d u l e d permanent d i s a b i l i t y . 

I n t h e absence o f p e r s u a s i v e reasons t o do o t h e r w i s e , we g e n e r a l l y a s s i g n 
g r e a t e r w e i g h t t o t h e o p i n i o n o f a worker's t r e a t i n g p h y s i c i a n . W e i l a n d v. 
SAIF, 64 Or App 810 ( 1 9 8 3 ) . Here, because Dr. Beeson, D.C., has f o l l o w e d 
c l a i m a n t ' s w r i s t i n j u r y s i n c e September 1988, over a year b e f o r e h i s w r i s t 
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became m e d i c a l l y s t a t i o n a r y , we conclude t h a t he i s b e s t a b l e t o e v a l u a t e c l a i m 
a n t ' s permanent w r i s t i m p a i r m e n t . 

I n r a t i n g c l a i m a n t ' s w r i s t range o f m o t i o n i m p a i r m e n t , t h e R e f e r e e and t h e 
E v a l u a t i o n S e c t i o n r e l i e d ' on t h e r e p o r t o f a c o n s u l t i n g e x a m i n a t i o n by Dr. 
Lubcke w h i c h was conducted i n November 1989. We r e l y i n s t e a d on t h e more r e c e n t 
r e p o r t o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Beeson. 

Impairment f o r purposes o f t h e a p p l i c a b l e v e r s i o n o f t h e " s t a n d a r d s " i s 
d e t e r m i n e d a t t h e d a t e o f h e a r i n g . Gettman v. SAIF, 289 Or 609 ( 1 9 8 0 ) ; Ronald 
G. Boehm, 42 Van N a t t a 1059 ( 1 9 9 0 ) . I n t h i s case, f o r t h e p u r p o s e o f r a t i n g 
l o s s o f range o f m o t i o n i n c l a i m a n t ' s w r i s t , t h e Referee r e l i e d on a r e p o r t made 
o v e r a y e a r b e f o r e t h e t i m e o f h e a r i n g . A d d i t i o n a l l y , a t t h e t i m e o f t h e exami
n a t i o n p e r f o r m e d by Dr. Lubcke, D.C., he n o t e d t h a t c l a i m a n t had s u f f e r e d an 
a g g r a v a t i o n o f h i s w r i s t i n j u r y sometime d u r i n g t h e p a s t 30 days w h i l e c a r r y i n g 
wood i n t o h i s house. (Ex. 2 0 - 1 ) . Thus, f o r t h e above reasons, we do n o t r e l y 
on t h e r e s u l t s o f Dr. Lubcke's c o n s u l t i n g e x a m i n a t i o n . 

I n s t e a d , we r e l y on t h e e x a m i n a t i o n done by c l a i m a n t ' s t r e a t i n g c h i r o p r a c 
t o r i n June 1990. I n t h a t r e p o r t , Dr. Beeson r e p o r t e d t h a t w r i s t e x t e n s i o n and 
f l e x i o n were w i t h i n normal l i m i t s b u t produced p a i n . (Ex. 2 5 - 2 ) . No a d d i t i o n a l 
i m p a i r m e n t o f t h e w r i s t was n o t e d . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has 
no permanent im p a i r m e n t due t o l o s s o f range o f m o t i o n o f t h e l e f t w r i s t . 

The R e f e r e e , r e l y i n g on a r e p o r t from May 1988, f o u n d t h a t c l a i m a n t has 
17.5 p e r c e n t i m p a i r m e n t o f t h e l e f t f o r e a r m due t o l o s s o f g r i p s t r e n g t h . We 
d i s a g r e e . A t t h e t i m e o f t h e 1988 r e p o r t , c l a i m a n t was n o t m e d i c a l l y s t a t i o n 
a r y , nor d i d he become so u n t i l November 1989. Permanent d i s a b i l i t y s h o u l d be 
r a t e d a t t h e t i m e o f h e a r i n g when c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . See Gettman 
v. SAIF, s u p r a ; Kociemba v. SAIF, 63 Or App 577 ( 1 9 8 7 ) . 

The R e f e r e e found t h a t g r i p s t r e n g t h had n o t been t e s t e d s i n c e May 1988. 
Because c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y when h i s g r i p s t r e n g t h was t e s t e d 
and because t h e r e a r e no o t h e r m e d i c a l f i n d i n g s i n t h e r e c o r d , we c o n c l u d e t h a t 
c l a i m a n t has n o t met h i s burden o f p r o v i n g t h a t he has permanent i m p a i r m e n t i n 
h i s l e f t w r i s t due t o l o s s o f g r i p s t r e n g t h . 

C l a i m a n t t e s t i f i e d t h a t he c o u l d n o t c l i m b l a d d e r s as w e l l as b e f o r e , t h a t 
he i s u n a b l e t o c r a w l , and t h a t he has p a i n i n t h e w r i s t w h i l e g r i p p i n g and w i t h 
r e p e t i t i v e use. A c c o r d i n g l y , we agree w i t h t h e Referee t h a t c l a i m a n t has e s t a b 
l i s h e d t h a t he has a c h r o n i c c o n d i t i o n t h a t l i m i t s r e p e t i t i v e use o f h i s l e f t 
w r i s t and i s e n t i t l e d t o 5 p e r c e n t permanent d i s a b i l i t y . Former OAR 436-35-
010(7) . 

We do n o t f i n d c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t ' s d i s a b i l i t y 
exceeds t h a t i n d i c a t e d by t h e " s t a n d a r d s . " 

Because t h e i n s u r e r has r e q u e s t e d o n l y t h a t we r e v e r s e t h e R e f e r e e ' s 
o r d e r , we do n o t m o d i f y t h e D e t e r m i n a t i o n Order award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 4, 1991 i s r e v e r s e d . The D e t e r m i n a t i o n 
Order award o f 7 p e r c e n t (10.5 degrees) scheduled permanent d i s a b i l i t y f o r a 
l e f t w r i s t i n j u r y i s r e i n s t a t e d and a f f i r m e d . 



1788 C i t e as 43 Van N a t t a 1788 (1991) August 26, 1991 

I n t h e M a t t e r o f t h e Compensation o f 
EMERY R. MILLER, Claimant 
WCB Case No. 90-07390 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee McCullough's o r d e r 
w h i c h u p h e l d t h e i n s u r e r ' s d e n i a l s o f c l a i m a n t ' s r i g h t f o r e a r m t e n d i n i t i s c l a i m . 
I n h i s b r i e f on r e v i e w , c l a i m a n t argues t h a t t h e Referee was i n e r r o r t o e x c l u d e 
t h o s e p o r t i o n s o f E x h i b i t s 1, 1A, I B , 2, and 9 which c o n t a i n / r e f l e c t f a c t u a l 
a s s e r t i o n s by c l a i m a n t p u r p o r t e d t o connect h i s r i g h t f o r e a r m c o n d i t i o n t o h i s 
w o r k - r e l a t e d a c t i v i t i e s . On r e v i e w , t h e i s s u e s a r e e v i d e n c e and c o m p e n s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t r e q u e s t e d a h e a r i n g . A t t h e t i m e s e t f o r h e a r i n g c l a i m a n t ap
peared t h r o u g h c o u n s e l . He d i d n o t p e r s o n a l l y a t t e n d t h e h e a r i n g . The i n s u r e r 
moved f o r d i s m i s s a l o f t h e r e q u e s t f o r h e a r i n g . The m o t i o n was d e n i e d . The i n 
s u r e r o b j e c t e d t o t h o s e p o r t i o n s o f c e r t a i n e x h i b i t s (Ex. 1, 1A, I B , 2 and 9 ) , 
w h i c h c o n t a i n s t a t e m e n t s o r a r e based upon s t a t e m e n t s by c l a i m a n t r e g a r d i n g t h e 
cause o f h i s r i g h t upper e x t r e m i t y c o n d i t i o n . The i n s u r e r o b j e c t e d t o t h i s e v i 
dence on t h e grounds t h a t i t c o n s t i t u t e d i n a d m i s s i b l e hearsay. 

The R e f e r e e e x c l u d e d p o r t i o n s o f E x h i b i t s 1, 1A, I B , 2, 4 and 9 w h i c h were 
s t a t e m e n t s o r wh i c h were based on sta t e m e n t s by c l a i m a n t r e g a r d i n g t h e connec
t i o n between h i s r i g h t f o r e a r m c o n d i t i o n and h i s work a c t i v i t i e s . 

CONCLUSIONS OF LAW AND OPINION 

A d m i s s i b i l i t y o f Evidence 

The R e f e r e e d e n i e d t h e i n s u r e r ' s m o t i o n t o d i s m i s s . He h e l d , r e l y i n g on 
t h e C o u r t o f Appe a l s ' d e c i s i o n i n W i l l i a m s v. SAIF, 99 Or App 367 (1989) a f f ' d 
on o t h e r g r o u n d s , 310 Or 320 (1 9 9 1 ) , and t h e Board d e c i s i o n i n Jose A r i s g u e t a -
M a r t i n e z , 42 Van N a t t a 2072 ( 1 9 9 0 ) , t h a t c l a i m a n t was e n t i t l e d p r o c e e d t h r o u g h 
c o u n s e l and need n o t p e r s o n a l l y appear a t h e a r i n g . N e v e r t h e l e s s , t h e R e f e r e e 
e x c l u d e d p o r t i o n s o f E x h i b i t s 1, 1A, I B , 2, 4 and 9 which c o n s t i t u t e d h e a r s a y 
s t a t e m e n t s o r w h i c h a r e based on hearsay s t a t e m e n t s by c l a i m a n t r e g a r d i n g t h e 
c o n n e c t i o n between h i s r i g h t f o r e a r m c o n d i t i o n and h i s work a c t i v i t i e s . The 
Refe r e e d i d so because he concluded t h a t because c l a i m a n t was u n a v a i l a b l e f o r 
e x a m i n a t i o n a t h e a r i n g , i t would n o t be j u s t t o admit t h e e x h i b i t s p o r t i o n s 
w h i c h were n e c e s s a r i l y c r e a t e d from o r i n f o r m e d by c l a i m a n t ' s o u t - o f - c o u r t 
s t a t e m e n t s . We d i s a g r e e t h a t t h i s e vidence s h o u l d have been e x c l u d e d . 

The p a r t i e s agreed t h a t c l a i m a n t s u f f e r e d from t e n d i n i t i s . The R e f e r e e 
e x c l u d e d a l l o r p o r t i o n s o f c l a i m a n t ' s "801" c l a i m f o r m , t h e t r e a t i n g p h y s i 
c i a n ' s "827" f i r s t m e d i c a l r e p o r t , t h e emergency room e v a l u a t i o n r e p o r t , a 
second "827" p h y s i c i a n ' s r e p o r t , an i n t e r o f f i c e memo fro m an i n v e s t i g a t o r t o t h e 
i n s u r e r w h i c h r e l a t e s t o s t a t e m e n t s c l a i m a n t made t o t h e i n v e s t i g a t o r r e g a r d i n g 
where t h e i n j u r y o c c u r r e d , and an August 3, 1990 l e t t e r f r o m t h e t r e a t i n g p h y s i 
c i a n , Dr. Knower, M.D. 

The Board has d e t e r m i n e d t h a t where a c l a i m a n t proceeds t h r o u g h c o u n s e l 
and i s n o t p e r s o n a l l y p r e s e n t a t h e a r i n g , m e d i c a l r e p o r t s based on c l a i m a n t ' s 
o u t - o f - c o u r t s t a t e m e n t s t o h i s p h y s i c i a n s a r e a d m i s s i b l e f o r t h e t r u t h o f 
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c l a i m a n t ' s s t a t e m e n t s t o t h e e x t e n t t h a t t h o s e s t a t e m e n t s were r e a s o n a b l y p e r t i 
n e n t t o m e d i c a l d i a g n o s i s . F r o y l a n L. Z u r i t a , 43 Van N a t t a 1382 ( 1 9 9 1 ) . I n 
Z u r i t a , t h e Referee e x c l u d e d a l l m e d i c a l r e p o r t s due t o c l a i m a n t ' s u n a v a i l a b i l 
i t y f o r e x a m i n a t i o n a t h e a r i n g . We concluded t h a t t h e r e p o r t s c o u l d n o t be 
r e j e c t e d s i m p l y because c l a i m a n t was not a v a i l a b l e a t h e a r i n g . F i n d i n g t h a t t h e 
c l a i m - a n t ' s s t a t e m e n t s t o t h e d o c t o r s t h a t he h u r t h i s back l i f t i n g and t w i s t i n g 
were r e a s o n a b l y p e r t i n e n t t o t h e d o c t o r ' s diagnoses and t r e a t m e n t , t h e Board 
d e t e r m i n e d t h a t such s t a t e m e n t s c o n s t i t u t e d p rima f a c i e e v i d e n c e t h a t c l a i m a n t 
so h u r t h i s back. However, s i n c e t h e c l a i m a n t ' s s t a t e m e n t s i n t h e m e d i c a l r e 
p o r t s t h a t t h e l i f t i n g and t w i s t i n g happened a t work were n o t r e a s o n a b l y p e r t i 
n e n t t o d i a g n o s i s o r t r e a t m e n t , t h e Board accorded them l i t t l e w e i g h t . The 
Board d i s t i n g u i s h e d t h e i n d i c i a o f accuracy i n hearsay s t a t e m e n t s made t o a 
p h y s i c i a n f o r d i a g n o s i s purposes from t h e i n d i c i a o f accura c y i n hearsay s t a t e 
ments r e g a r d i n g where t h e i n j u r y o c c u r r e d . 

We c o n c l u d e t h a t t h o s e e x c l u d e d p o r t i o n s o f E x h i b i t s 1, 1A, I B , 2, 4 and 
9, w h i c h c o n s t i t u t e o u t - o f - c o u r t s t a t e m e n t s by c l a i m a n t t o a p h y s i c i a n f o r t h e 
purposes o f m e d i c a l d i a g n o s i s , cannot be exc l u d e d s i m p l y because c l a i m a n t was 
n o t a v a i l a b l e a t h e a r i n g and are a d m i s s i b l e e v i d e n c e . However, t h e y s h o u l d be 
g i v e n l i t t l e w e i g h t . Z u r i t a , supra. 

C o m p e n s a b i l i t y 

The e x h i b i t s and t h o s e p o r t i o n s which had been e x c l u d e d , a r e i n t h e r e c o r d 
and we may procee d t o r e v i e w t h e r e c o r d de novo t o d e t e r m i n e whether c l a i m a n t ' s 
t e n d o n i t i s i s compensable. Z u r i t a , supra. 

The R eferee concl u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h t h a t h i s con
d i t i o n a r o s e i n t h e course and scope o f h i s employment. We agree. J u s t as i n 
Z u r i t a , s u p r a , t h e m e d i c a l r e p o r t s i n t h e p r e s e n t r e c o r d c o n s t i t u t e p r i m a f a c i e 
e v i d e n c e t h a t c l a i m a n t has s u s t a i n e d t e n d i n i t i s , most l i k e l y f r o m r e p e t i t i v e 
hand and arm movement. However, because t h e o n l y e v i d e n c e o f where c l a i m a n t en
dur e d t h e r e p e t i t i v e hand and arm movement comes fr o m c l a i m a n t h i m s e l f who was 
n o t p r e s e n t a t h e a r i n g t o t e s t i f y , and h i s o u t - o f - c o u r t s t a t e m e n t s r e g a r d i n g 
where t h e i n j u r y o c c u r r e d a r e n o t p e r t i n e n t t o m e d i c a l d i a g n o s i s and a r e n o t 
shown t o be r e a s o n a b l y r e l i a b l e , we conclude t h a t t h e r e i s i n s u f f i c i e n t e v i 
dence t o e s t a b l i s h a p r i m a f a c i e case t h a t c l a i m a n t ' s t e n d i n i t i s was s u s t a i n e d 
i n t h e c o u r s e and scope o f h i s employment. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 18, 1990 i s a f f i r m e d . 

August 26, 1991 C i t e as 43 Van N a t t a 1789 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD D. SESHER, Claimant 

WCB Case Nos. 90-08211, 90-06146 & 90-08210 
ORDER ON REVIEW (REMANDING) 

Karen M. Werner, Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f A r b i t r a t o r M i l l e r ' s o r d e r w h i c h d e c l i n e d t o 
award an assessed a t t o r n e y f e e f o r s e r v i c e s b e f o r e h e a r i n g . On r e v i e w , t h e s o l e 
i s s u e i s a t t o r n e y f e e s . We r e v e r s e and remand. 
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FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t argues t h a t he s h o u l d be awarded t o a c a r r i e r - p a i d a t t o r n e y f e e 
p u r s u a n t t o ORS 65 6 . 3 0 7 ( 5 ) . We have r e c e n t l y h e l d t h a t ORS 656.307(5) contem
p l a t e s a f e e f o r a l l s e r v i c e s r e a s o n a b l y r e n d e r e d r e s p e c t i n g r e s p o n s i b i l i t y 
d e n i a l s , n o t j u s t f o r s e r v i c e s r e n d e r e d a f t e r i s suance o f a .307 o r d e r and i t s 
r e c e i p t by t h e Board. Kenneth Cage, 43 Van N a t t a 487 ( 1 9 9 1 ) . Here, c l a i m a n t , 
t h r o u g h h i s a t t o r n e y , has c o n s i s t e n t l y t a k e n t h e p o s i t i o n t h a t Aetna was t h e 
r e s p o n s i b l e i n s u r e r and c l a i m a n t ' s a t t o r n e y has p a r t i c i p a t e d i n a t t e m p t s t o 
r e s o l v e t h e d i s p u t e w i t h o u t a h e a r i n g . C l a i m a n t ' s a t t o r n e y a l s o r e q u e s t e d a 
h e a r i n g on each o f t h e i n s u r e r s ' d e n i a l s o f r e s p o n s i b i l i t y and p r e p a r e d f o r 
h e a r i n g by s u b m i t t i n g e x h i b i t s . A c c o r d i n g l y , we conclude t h a t c l a i m a n t a c t i v e l y 
and m e a n i n g f u l l y p a r t i c i p a t e d i n t h e p r o c e e d i n g . 

N e v e r t h e l e s s , because an award under ORS 656.307(5) i s w i t h i n t h e d i s c r e 
t i o n o f t h e a r b i t r a t o r , we remand. Because A r b i t r a t o r M i l l e r i s n o t p r e s e n t l y 
employed by t h e Board, t h i s case s h a l l be remanded t o t h e P r e s i d i n g R e f e r e e f o r 
assignment t o a new A r b i t r a t o r . See D a n i e l J. Bergmann, 42 Van N a t t a 949 
(1 9 9 0 ) . On remand, t h e as s i g n e d A r b i t r a t o r s h a l l d e t e r m i n e whether o r n o t 
c l a i m a n t s h o u l d be awarded a f e e i n t h i s case under ORS 656.307(5) and, i f so, 
s h a l l award a r e a s o n a b l e f e e , payable by Aetna. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 24, 1990 i s r e v e r s e d . The case i s r e 
manded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

August 26, 1991 C i t e as 43 Van N a t t a 1790 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DELORES J . TELLEZ, Claimant 

WCB Case No. 90-12991 
ORDER ON REVIEW 

F r a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 
S t o e l , R i v e s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlamy's o r d e r w h i c h u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f her b i l a t e r a l c a r p a l t u n n e l syndrome c l a i m . 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , and supplement w i t h t h e f o l l o w i n g 
f i n d i n g s . 

C l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n i s more severe i n t h e non-dominant l e f t 
hand. 

R i g h t w r i s t soreness i n c r e a s e s w i t h work a c t i v i t y ; numbness and n i g h t t i m e 
p a i n do n o t v a r y , whether o r n o t c l a i m a n t i s w o r k i n g . 

The m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c a r p a l t u n n e l syndrome i s h e r 
o b e s i t y and f l u i d r e t e n t i o n . 



D e l o r e s J. T e l l e z , 43 Van N a t t a 1790 (1991) 1791 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t y was n o t t h e major c o n t r i b u t i n g cause o f e i t h e r 
t h e o n s e t o r w o r s e n i n g o f her b i l a t e r a l c a r p a l t u n n e l syndrome. 

CONCLUSIONS OF LAW AND OPINION 

The s o l e i s s u e i n t h i s case i s whether c l a i m a n t has e s t a b l i s h e d a compens
a b l e o c c u p a t i o n a l d i s e a s e c l a i m . Because c l a i m a n t ' s work as a q u a l i t y c o n t r o l 
i n s p e c t o r and s h i p p i n g and packaging s p e c i a l i s t i n v o l v e d r e p e t i t i v e arm move
ments, and she has been diagnosed as s u f f e r i n g from b i l a t e r a l c a r p a l t u n n e l 
syndrome (CTS), her c l a i m i s p r o p e r l y a n a l y z e d under ORS 656.802. See S i b l e y v. 
C i t y o f Phoenix, 107 Or App 606 (1991). To e s t a b l i s h t h a t her c o n d i t i o n i s 
compensable under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and (2) as amended, c l a i m a n t must pr o v e t h a t 
h e r work exposure i n c l u d e d a s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s w h i c h 
were t h e m a j or c o n t r i b u t i n g cause o f t h e onset o r w o r s e n i n g o f her b i l a t e r a l 
w r i s t c o n d i t i o n , r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g i n d i s a b i l i t y . Major 
cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r exposures 
w h i c h c o n t r i b u t e s more t o t h e onset o r wor s e n i n g t h a n a l l o t h e r a c t i v i t i e s o r 
exposures combined. See McGarrah v. SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; D e t h l e f s v. 
H v s t e r Co., 295 Or 309-310 (1 9 8 3 ) . 

A number o f p o t e n t i a l causes f o r c l a i m a n t ' s CTS have been i d e n t i f i e d . 
Thus, t h e c a u s a t i o n i s s u e p r e s e n t s a complex m e d i c a l q u e s t i o n , t h e r e s o l u t i o n o f 
w h i c h must be e s t a b l i s h e d by m e d i c a l e x p e r t s . Kassahn v. P u b l i s h e r s Paper Co., 
76 Or App 105, 109 (1 9 8 5 ) . 

We a r e persuaded by t h e o p i n i o n s o f Drs. B u t t o n and Layman, r a t h e r t h a n 
t h a t o f Dr. B e r g q u i s t , f o r s e v e r a l reasons. F i r s t , t h e f o r m e r d o c t o r s a r e hand 
s u r g e r y s p e c i a l i s t s , w i t h e x p e r t i s e r e l e v a n t t o e v a l u a t i n g c l a i m a n t ' s c o n d i t i o n . 
Dr. B e r g q u i s t i s n o t . See A b b o t t v. SAIF, 45 Or App 657, 661 ( 1 9 8 0 ) . Second, 
Dr s . B u t t o n and Layman each viewed a v i d e o o f c l a i m a n t p e r f o r m i n g h er j o b t a s k s 
i n a d d i t i o n t o p e r f o r m i n g a t h o r o u g h e x a m i n a t i o n , r e v i e w i n g r e l e v a n t m e d i c a l 
r e c o r d s and t a k i n g a complete h i s t o r y . Dr. B u t t o n c o n c l u d e d t h a t c l a i m a n t p e r 
formed a l i g h t j o b w i t h a v a r i e t y o f d u t i e s , and t h a t t h e j o b was n o t "hand 
i n t e n s i v e . " I n a w e l l - r e a s o n e d o p i n i o n , he a l s o c o n s i d e r e d t h e r o l e t h a t 
c l a i m a n t ' s documented o b e s i t y and h y p e r t e n s i o n p l a y e d i n t h e development o f her 
c a r p a l t u n n e l syndrome and e x p l a i n e d how f l u i d r e t e n t i o n and p e r i p h e r a l edema 
f o r m a t i o n l e a d t o f l u i d r e t e n t i o n and compression w i t h i n t h e c a r p a l t u n n e l 
r e g i o n . Dr. Layman c o n c u r r e d i n Dr. B u t t o n ' s c o n c l u s i o n . Dr. B e r g q u i s t d i s 
a g r e ed, s t a t i n g t h a t t h e r e i s no evidence t h a t h y p e r t e n s i o n i s a s s o c i a t e d w i t h 
CTS. He n e i t h e r addressed nor r e f u t e d t h e l i n k between f l u i d r e t e n t i o n and 
p e r i p h e r a l edema o c c u r r i n g i n o b e s i t y and CTS, b u t r a t h e r n o t e d t h a t s i t e s o f 
c a r p a l t u n n e l compression a re marked by t h e absence o f f a t d e p o s i t s . 

F i n a l l y , Dr. B e r g q u i s t t w i c e i n d i c a t e d t h a t c l a i m a n t ' s work a c t i v i t i e s 
were a m a t e r i a l l y c o n t r i b u t i n g cause o f her CTS. L a t e r , when asked whether work 
a c t i v i t y was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n , he responded 
t h a t he d i d n o t know. F i n a l l y , t e n months a f t e r he l a s t saw c l a i m a n t , when 
a g a i n asked f o r a st a t e m e n t on t h e c a u s a t i o n o f c l a i m a n t ' s CTS c o n d i t i o n , he i n 
d i c a t e d i n a check-the-box r e p l y t h a t i t was n o t t h e major c o n t r i b u t i n g cause o f 
t h e o n s e t o f t h e c o n d i t i o n , b u t , was t h e major c o n t r i b u t i n g cause o f a 
" w o r s e n i n g / h a s t e n i n g / a c c e l e r a t i o n o f any u n d e r l y i n g / p r e e x i s t i n g d e g e n e r a t i v e 
p a t h o l o g y . " A l t h o u g h Dr. B e r g q u i s t i s c l a i m a n t ' s t r e a t i n g p h y s i c i a n , we do n o t 
f i n d h i s u n e x p l a i n e d r e v e r s a l o f o p i n i o n t o be p e r s u a s i v e . Raul A. H e r r e r a , 40 
Van N a t t a 1281 (1 9 8 8 ) . 

A c c o r d i n g l y , on t h i s r e c o r d , we f i n d t h a t c l a i m a n t has f a i l e d t o c a r r y her 
burden o f p r o o f . 

ORDER 

The Referee's o r d e r d a t e d December 7, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID J . DEERING, Claimant 

WCB Case No. 90-00730 
ORDER ON REVIEW 

Douglas D. Hagen, Claimant A t t o r n e y 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t : ( 1 ) f o u n d t h a t 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g was t i m e l y f i l e d ; and (2) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r h i s c u r r e n t low back c o n d i t i o n . On r e 
v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and m e d i c a l s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e e x c e p t i o n o f t h e 
Refere e ' s f i n d i n g s t h a t c l a i m a n t d i d n o t r e c e i v e h i s m a i l f r o m h i s p a r e n t s u n t i l 
a f t e r t h e C h r i s t m a s h o l i d a y s and c l a i m a n t ' s r e q u e s t f o r h e a r i n g was t i m e l y 
f i l e d . 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was t i m e l y 
f i l e d . A l t e r n a t i v e l y , he concluded t h a t , i n t h e event c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g was n o t t i m e l y f i l e d , c l a i m a n t had shown good cause f o r h i s f a i l u r e t o 
t i m e l y f i l e . 

A h e a r i n g on a d e n i a l o f a c l a i m f o r compensation s h a l l n o t be g r a n t e d and 
t h e c l a i m s h a l l n o t be e n f o r c e a b l e u n l e s s a r e q u e s t f o r h e a r i n g i s f i l e d w i t h i n 
60 days a f t e r t h e c l a i m a n t i s n o t i f i e d o f t h e d e n i a l . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . T h i s 
i s n o t an a b s o l u t e t i m e l i m i t . I f c l a i m a n t f i l e s a r e q u e s t f o r h e a r i n g w i t h i n 
180 days, he may e s t a b l i s h t h a t t h e r e was good cause f o r f a i l u r e t o f i l e by t h e 
6 0 t h day. ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 

The R e f e r e e f o u n d t h a t t h e d e n i a l was da t e d and m a i l e d on November 7, 
1989. C l a i m a n t ' s r e q u e s t f o r h e a r i n g has two da t e stamps and was e i t h e r r e 
c e i v e d by t h e Board on January 9 o r January 10, 1990. The Referee c o n c l u d e d 
t h a t , because t h e d e n i a l was r e c e i v e d i n Salem on January 10, 1990, i t must have 
been m a i l e d by January 8, 1990, w h i c h would mean t h a t t h e r e q u e s t f o r h e a r i n g 
was m a i l e d w i t h i n t h e 60-day p e r i o d and was, t h e r e f o r e , t i m e l y . We d i s a g r e e . 

I f a r e q u e s t f o r h e a r i n g i s n o t m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l and 
t h e r e q u e s t i s a c t u a l l y r e c e i v e d by t h e Board a f t e r t h e d a t e f o r f i l i n g , i t i s 
presumed t h a t t h e m a i l i n g was u n t i m e l y u n l e s s t h e f i l i n g p a r t y e s t a b l i s h e s t h a t 
t h e m a i l i n g was t i m e l y . See R i c h a r d S. Olson, 43 Van N a t t a 657 ( 1 9 9 1 ) ; OAR 438-
0 5 - 0 4 6 ( 1 ) ( b ) . We c o n c l u d e t h a t t h e r e i s no evidence t h a t c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g was m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l and t h e r e i s no e n v e l o p e o r 
postmark i n d i c a t i n g t h e d a t e on whic h c l a i m a n t m a i l e d h i s r e q u e s t . A d d i t i o n 
a l l y , t h e p a r t i e s agree t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was r e c e i v e d by t h e 
Board e i t h e r 63 o r 64 days a f t e r t h e d e n i a l . Under t h e c i r c u m s t a n c e s , we con
c l u d e t h a t c l a i m a n t has n o t overcome t h e p r e s u m p t i o n t h a t t h e m a i l i n g o f h i s 
h e a r i n g r e q u e s t f r o m t h e i n s u r e r ' s d e n i a l was u n t i m e l y . 

C l a i m a n t has f i l e d h i s r e q u e s t f o r h e a r i n g w i t h i n 180 days and, t h e r e f o r e , 
he may e s t a b l i s h t h a t t h e r e was good cause f o r f a i l u r e t o f i l e by t h e 6 0 t h day. 
"Good cause" has been d e f i n e d as "mi s t a k e , i n a d v e r t e n c e , s u r p r i s e o r e x c u s a b l e 
n e g l e c t " as t h o s e t e r m s have been employed under ORCP 71B and f o r m e r ORS 18.160. 
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Anderson v. P u b l i s h e r s Paper Co., 78 Or App 513 (1 9 8 6 ) . C l a i m a n t has t h e burden 
o f p r o v i n g good cause. Cogswell v. SAIF, 74 Or App 234, 237 ( 1 9 8 5 ) . 

Here, c l a i m a n t contends t h a t he f a i l e d t o f i l e h i s h e a r i n g r e q u e s t w i t h i n 
60 days because t h e i n s u r e r m a i l e d i t s d e n i a l t o h i s p a r e n t s and he d i d n o t r e 
c e i v e t h e d e n i a l u n t i l a p p r o x i m a t e l y January 6, 1990. A l t h o u g h t h e Referee 
f o u n d t h a t c l a i m a n t d i d n o t r e c e i v e h i s m a i l ( i . e . , t h e i n s u r e r ' s d e n i a l ) u n t i l 
sometime a f t e r C h r i s t m a s , we do n o t agree t h a t c l a i m a n t has met h i s burden o f 
p r o o f i n t h i s r e g a r d . 

The r e c o r d shows t h a t c l a i m a n t l a s t saw h i s t r e a t i n g d o c t o r , Dr. Gemmer, 
on O c t o b e r 10, 1989. Ex. 39-12. At h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he r e 
c e i v e d t h e d e n i a l a p p r o x i m a t e l y a month ( t h r e e t o f o u r weeks) a f t e r he saw Dr. 
Gemmer. T r . 17. C l a i m a n t a l s o t e s t i f i e d t h a t , i n terms o f t h e h o l i d a y s o r 
o t h e r o c c a s i o n s , he was n o t c e r t a i n when he r e c e i v e d t h e d e n i a l . T r . 17. S h o r t 
l y a f t e r h i s s t a t e m e n t i n d i c a t i n g he c o u l d n o t r e l a t e r e c e i p t o f t h e d e n i a l t o a 
h o l i d a y , c l a i m a n t t e s t i f i e d t h a t he was s e l l i n g C h r i s t m a s t r e e s and, a f t e r t h e 
h o l i d a y s , he went t o h i s p a r e n t s ' house, p i c k e d up h i s m a i l and r e c e i v e d t h e 
r e g i s t e r e d l e t t e r . T r . 18. 

I n response t o h i s a t t o r n e y ' s q u e s t i o n , c l a i m a n t t e s t i f i e d t h a t he d i d n o t 
r e c e i v e t h e d e n i a l u n t i l a f t e r t h e f i r s t o f t h e y e a r , and i m m e d i a t e l y a f t e r w a r d , 
he r e q u e s t e d a h e a r i n g . T r . 19-20. On c r o s s e x a m i n a t i o n , c l a i m a n t t e s t i f i e d 
t h a t he r e c e i v e d t h e l e t t e r on January 6 t h . T r . 2 1 . However, he t h e n s t a t e d 
t h a t he r e c e i v e d t h e d e n i a l a f t e r s e e i n g Dr. Gemmer, o r a p p r o x i m a t e l y i n t h e 
m i d d l e o f November. T r . 25. When t h e i n s u r e r p o i n t e d o u t t h e d i s c r e p a n c y i n 
h i s t e s t i m o n y and asked a g a i n i f c l a i m a n t r e c e i v e d t h e d e n i a l i n November, 
c l a i m a n t t e s t i f i e d t h a t he b e l i e v e d t h a t was when he r e c e i v e d i t . T r . 25. 
F i n a l l y , upon r e d i r e c t , c l a i m a n t t e s t i f i e d t h a t he t h o u g h t he saw Dr. Gemmer i n 
November o f 1989, b u t he d i d n o t see him i n December. T r . 35. 

We c o n c l u d e t h a t c l a i m a n t has n o t met h i s burden o f e s t a b l i s h i n g t h a t good 
cause e x i s t e d f o r h i s f a i l u r e t o t i m e l y f i l e h i s r e q u e s t f o r h e a r i n g . The o n l y 
e v i d e n c e on t h e r e c o r d r e g a r d i n g when c l a i m a n t r e c e i v e d t h e d e n i a l i s t h e t e s t i 
mony o f c l a i m a n t h i m s e l f . Claimant has t e s t i f i e d t h a t he d i d n o t r e c e i v e t h e 
d e n i a l u n t i l J anuary 6, which was t h e 60 t h day from t h e m a i l i n g o f t h e d e n i a l , 
and a r g u a b l y , may have e s t a b l i s h e d t h a t c l a i m a n t had good cause f o r f a i l i n g t o 
t i m e l y f i l e h i s r e q u e s t f o r h e a r i n g . However, c l a i m a n t ' s f i n a l t e s t i m o n y on t h e 
s u b j e c t was t h a t he b e l i e v e d he r e c e i v e d t h e d e n i a l i n t h e m i d d l e o f November. 
C l a i m a n t has n o t p r o v i d e d any e x p l a n a t i o n as t o why he was u n a b l e t o t i m e l y f i l e 
h i s r e q u e s t f o r h e a r i n g i f he r e c e i v e d t h e d e n i a l s h o r t l y a f t e r i t was m a i l e d . 

Because we a r e un a b l e t o f i n d r e l i a b l e e v i d e n c e on t h e r e c o r d o f a d a t e 
upon w h i c h c l a i m a n t r e c e i v e d t h e i n s u r e r ' s d e n i a l , we a r e a l s o u n a b l e t o f i n d 
t h a t good cause e x i s t e d f o r h i s f a i l u r e t o t i m e l y f i l e h i s r e q u e s t f o r h e a r i n g . 
Inasmuch as we have fou n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t good cause 
e x i s t e d f o r h i s u n t i m e l y r e q u e s t f o r h e a r i n g on t h e d e n i a l , t h e r e q u e s t f o r 
h e a r i n g on t h e November 17, 1989 d e n i a l i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . 
The d e n i a l became f i n a l by o p e r a t i o n o f law. 

C o m p e n s a b i l i t y 

Because we have d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g , we a r e w i t h o u t 
j u r i s d i c t i o n i n t h i s m a t t e r and do n o t re a c h t h e i s s u e o f c o m p e n s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 24, 1990 i s r e v e r s e d . C l a i m a n t ' s r e 
qu e s t f o r h e a r i n g i s d i s m i s s e d . The i n s u r e r ' s November 17, 1989 d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m i s r e i n s t a t e d . The Referee's a t t o r n e y f e e 
award o f $2,000 f o r c l a i m a n t ' s counsel's s e r v i c e s a t h e a r i n g i s a l s o r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBIN R. OLIVER, Claimant 
WCB Case No. 90-15596 

ORDER ON REVIEW 
P o z z i , e t a l . , C l aimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t : (1) d i r e c t e d 
i t t o pay t e m p o r a r y t o t a l d i s a b i l i t y as o r d e r e d by a p r i o r R e f e r e e ; (2) assessed 
a p e n a l t y f o r i t s a l l e g e d l y unreasonable f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y ; 
and (3) awarded an assessed f e e f o r i t s f a i l u r e t o p r o p e r l y p r o c e s s c l a i m a n t ' s 
c l a i m . I n i t s b r i e f , t h e i n s u r e r contends t h a t , i f c l a i m a n t i s e n t i t l e d t o an 
assessed f e e , t h e amount awarded by t h e Referee was e x c e s s i v e . On r e v i e w , t h e 
i s s u e s a r e t e m p o r a r y t o t a l d i s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We 
a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

We t a k e o f f i c i a l n o t i c e o f t h e f a c t t h a t an A p r i l 30, 1991 Order on Review 
r e v e r s e d R e f e r e e F i n k ' s o r d e r which found t h e i n s u r e r r e s p o n s i b l e f o r an ag g r a 
v a t i o n o f c l a i m a n t ' s a c c e p t e d p s i t t a c o s i s d i s e a s e . The Board's o r d e r c o n c l u d e d 
t h a t t h e subsequent i n s u r e r was r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . Robin R. 
O l i v e r , 43 Van N a t t a 1055 (1 9 9 1 ) . 

CONCLUSIONS OF LAW AND OPINION 

Temporary t o t a l d i s a b i l i t y 

The R e f e r e e fo u n d t h a t a p r i o r Referee had o r d e r e d t h e i n s u r e r t o pay tem
p o r a r y t o t a l d i s a b i l i t y b e g i n n i n g November 15, 1989. The Referee c o n c l u d e d t h a t 
t h e i n s u r e r u n r e a s o n a b l y r e f u s e d t o process c l a i m a n t ' s c l a i m . We agree t h a t 
c l a i m a n t has shown b o t h a p r o c e d u r a l and a s u b s t a n t i v e e n t i t l e m e n t t o t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s b e g i n n i n g November 15, 1989, and we adopt t h e Ref
ere e ' s " C o n c l u s i o n s " on t h e i s s u e o f temporary t o t a l d i s a b i l i t y . 

P e n a l t i e s and a t t o r n e y f e e s 

The R e f e r e e assessed a p e n a l t y and d i r e c t e d t h a t o n e - h a l f o f t h e p e n a l t y 
be p a i d t o c l a i m a n t ' s c o u n s e l i n l i e u o f an a t t o r n e y f e e as p r o v i d e d under ORS 
656 . 2 6 2 ( 1 0 ) . A d d i t i o n a l l y , t h e Referee awarded an assessed f e e p u r s u a n t t o ORS 
656 . 3 8 2 ( 1 ) . On r e v i e w , t h e i n s u r e r contends t h a t under c u r r e n t ORS 656.2 6 2 ( 1 0 ) , 
i f a f e e i s awarded under t h a t p r o v i s i o n , an a t t o r n e y f e e p u r s u a n t t o ORS 
656.382(1) i s n o t a v a i l a b l e . 

We ag r e e , and t h e p a r t i e s do n o t d i s p u t e , t h a t t h e law e f f e c t i v e J u l y 1, 
1990, i s a p p l i c a b l e t o t h e p e n a l t y and a t t o r n e y f e e i s s u e i n t h i s case. Former 
ORS 656.262(10) a u t h o r i z e d t h e assessment o f an a t t o r n e y f e e i f an i n s u r e r un
r e a s o n a b l y r e f u s e d t o pay compensation. However, t h e l e g i s l a t u r e s i g n i f i c a n t l y 
amended ORS 656.262(10) d u r i n g i t s 1990 S p e c i a l Session. See Or Laws 1990 
( S p e c i a l S e s s i o n ) , ch 2, 15. The l e g i s l a t u r e removed f r o m ORS 656.262(10) t h e 
language e x p r e s s l y a u t h o r i z i n g t h e assessment o f an a t t o r n e y f e e . F u r t h e r m o r e , 
as amended, ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) now p r o v i d e s t h a t t h e D i r e c t o r s h a l l have e x c l u 
s i v e j u r i s d i c t i o n o v e r p r o c e e d i n g s r e g a r d i n g s o l e l y t h e assessment o f a p e n a l t y 
under t h a t s u b s e c t i o n . I t f u r t h e r p r o v i d e s t h a t , i f t h e w o r k e r i s r e p r e s e n t e d 
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by an a t t o r n e y , t h e a t t o r n e y s h a l l r e c e i v e o n e - h a l f t h e p e n a l t y " i n l i e u o f an 
a t t o r n e y f e e . " A d d i t i o n a l l y , ORS 656.262(10)(b) p r o v i d e s t h a t , when t h e D i r e c 
t o r does n o t have e x c l u s i v e j u r i s d i c t i o n over p r o c e e d i n g s r e g a r d i n g t h e assess
ment o f t h e p e n a l t y , " t h e p r o v i s i o n f o r a t t o r n e y f e e s p r o v i d e d i n t h i s subsec
t i o n s h a l l a p p l y i n t h e o t h e r p r o c e e d i n g . " 

The p a r t i e s do n o t d i s p u t e t h a t e x c l u s i v e j u r i s d i c t i o n o v e r t h i s m a t t e r 
r e s t s w i t h t h e Board. See e.g. Ha r r y E. F o r r e s t e r , 43 Van N a t t a 1480 (1991) 
(Because c l a i m a n t sought enforcement o f a Board o r d e r a w a r d i n g a d d i t i o n a l tempo
r a r y d i s a b i l i t y b e n e f i t s , t h e p r o c e e d i n g d i d n o t i n v o l v e s o l e l y t h e assessment 
o f a p e n a l t y and j u r i s d i c t i o n r e s t e d w i t h t h e Board, r a t h e r t h a n t h e D i r e c t o r ) . 
N e v e r t h e l e s s , p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) ( b ) , t h e p r o v i s i o n f o r a t t o r n e y f e e s 
p r o v i d e d i n ORS 656. 2 6 2 ( 1 0 ) ( a ) a l s o a p p l i e s here. A c c o r d i n g l y , we agree w i t h 
t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t ' s a t t o r n e y i s awarded o n e - h a l f o f t h e 
p e n a l t y assessed by t h i s o r d e r , i n l i e u o f an a t t o r n e y f e e . C l a i m a n t s h a l l r e 
c e i v e t h e remainder o f t h e p e n a l t y . 

The R eferee a l s o awarded c l a i m a n t ' s c o u n s e l an assessed f e e f o r t h e i n 
s u r e r ' s r e f u s a l t o pay compensation. We r e v e r s e t h e Referee i n t h i s case, be
cause t h e f a c t u a l b a s i s a s s e r t e d i n s u p p o r t o f t h e f e e , i . e . , t h e i n s u r e r ' s r e 
f u s a l t o pay compensation as o r d e r e d by t h e p r i o r R e f eree, i s i d e n t i c a l t o t h e 
f a c t u a l b a s i s f o r w h i c h t h e Referee assessed a p e n a l t y under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . 
See N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 (1991). A c c o r d i n g l y , t h e assessment o f 
an a t t o r n e y f e e under ORS 656.382(1) would c o n t r a v e n e t h e l e g i s l a t i v e i n t e n t ex
pr e s s e d i n ORS 656 . 2 6 2 ( 1 0 ) ( a ) t h a t c l a i m a n t ' s a t t o r n e y r e c e i v e o n e - h a l f t h e 
p e n a l t y , " i n l i e u o f an a t t o r n e y f e e . " See H a r r y E. F o r r e s t e r , s u p r a . We, 
t h e r e f o r e , r e v e r s e t h e Referee's award o f an assessed f e e . 

For s u c c e s s f u l l y d e f e n d i n g a g a i n s t t h e i n s u r e r ' s a p p e a l on t h e i s s u e o f 
t e m p o r a r y t o t a l d i s a b i l i t y , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed a t t o r 
ney f e e . ORS 656.382( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-
15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e t e m p o r a r y t o t a l d i s a b i l 
i t y i s s u e i s $400, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . We n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o a f e e f o r her 
co u n s e l ' s e f f o r t s i n s u c c e s s f u l l y d e f e n d i n g on t h e i s s u e s o f a p e n a l t y and f e e 
under ORS 656.262(10). See Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. 
Bohemia, 80 Or App 233 (19 8 6 ) . 

ORDER 

The Referee's o r d e r d a t e d January 8, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t awarded an assessed f e e o f 
$4,370 i s r e v e r s e d . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . For s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e o f temporary t o t a l d i s a b i l i t y , c l a i m a n t ' s 
c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $400, p a y a b l e by t h e i n s u r e r . 

August 27, 1991 C i t e as 43 Van N a t t a 1795 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN A. VEGA, Claimant 
WCB Case No. 90-05674 
ORDER OF ABATEMENT 

Gins b u r g , e t a l . , C l aimant A t t o r n e y s 
Susan Ebner ( S a i f ) , Defense A t t o r n e y 

The Board has r e c e i v e d c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n o f our J u l y 
30, 1991, Order on Review, w h i c h , i n t e r a l i a , r e v e r s e d t h e Refer e e ' s assessed 
f e e award o f $1,512 f o r o v e r t u r n i n g t h e SAIF C o r p o r a t i o n ' s May 14, 1990 m e d i c a l 
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s e r v i c e s d e n i a l . S p e c i f i c a l l y , c l a i m a n t contends t h a t t h e assessed f e e was n o t 
o n l y f o r h i s a t t o r n e y ' s s e r v i c e s r e n d e r e d i n o v e r t u r n i n g t h e May 14, 1990 
d e n i a l , b u t a l s o f o r s e r v i c e s r e g a r d i n g t h e February 2, 1990 and F e b r u a r y 26, 
1990 m e d i c a l s e r v i c e d e n i a l s t h a t were w i t h d r a w n and r e s c i n d e d by SAIF a t 
h e a r i n g . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
Board o r d e r i s w i t h d r a w n and SAIF i s r e q u e s t e d t o f i l e a response t o t h e m o t i o n 
w i t h i n t e n days. T h e r e a f t e r , we s h a l l t a k e t h i s m a t t e r under advisement. 

I T I S SO ORDERED. 

August 28, 1991 C i t e as 43 Van N a t t a 1796 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DANNIE W. CRAWLEY, Claimant 

Own M o t i o n No. 91-0127M 
OWN MOTION ORDER ON RECONSIDERATION 
Dennis Henninger, Claimant A t t o r n e y 

SAIF L e g a l Department, Defense A t t o r n e y 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y General 

On August 22, 1991, we f i l e d w i t h t h e Court o f Appeals a N o t i c e o f W i t h 
d r a w a l o f ou r March 15, 1991 Own M o t i o n Order, which d e n i e d t h e SAIF Corpora
t i o n ' s r e q u e s t f o r reimbursement from t h e Reopened Claims Reserve. See ORS 
183 . 4 8 2 ( 6 ) ; ORAP 4.35; Glen D. Roles. 43 Van N a t t a 278 ( 1 9 9 1 ) . We r a r e l y e x e r 
c i s e our a u t h o r i t y t o w i t h d r a w an appealed o r d e r . Ronald D. C h a f f e e , 39 Van 
N a t t a 1135 ( 1 9 8 7 ) . However, we t o o k such an a c t i o n i n t h i s i n s t a n c e t o address 
SAIF's c o n t e n t i o n t h a t we l a c k j u r i s d i c t i o n o r a u t h o r i t y t o g r a n t o r deny an 
i n s u r e r ' s r e q u e s t f o r reimbursement from t h e Reopened Claims Reserve. We p r o 
ceed w i t h our r e c o n s i d e r a t i o n . 

The r e l e v a n t f a c t s a r e as f o l l o w s . SAIF sought Board a u t h o r i z a t i o n t o r e 
c e i v e reimbursement under ORS 656.625 f o r temporary t o t a l d i s a b i l i t y (TTD) i t 
had v o l u n t a r i l y p a i d t o c l a i m a n t commencing i n February 1987. We d e n i e d a u t h o 
r i z a t i o n f o r reimbursement because SAIF had reopened t h e c l a i m p r i o r t o 
January 1, 1988, w h i c h was t h e d a t e ORS 656.625 became e f f e c t i v e . I n r e a c h i n g 
our c o n c l u s i o n , we r e l i e d upon our r e a s o n i n g i n Ravmun B. Savalas, 43 Van N a t t a 
38 ( 1 9 9 1 ) , w h i c h h e l d t h a t a c l a i m reopened b e f o r e January 1, 1988 does n o t 
q u a l i f y as an award made "pursuant t o ORS 656.278 a f t e r January 1, 1988" as r e 
q u i r e d by ORS 656.625. 

ORS 656.278(4) a u t h o r i z e s an i n s u r e r t o v o l u n t a r i l y reopen any c l a i m t o 
p r o v i d e b e n e f i t s o r g r a n t a d d i t i o n a l m e d i c a l o r h o s p i t a l c a r e t o t h e c l a i m a n t . 
To e f f e c t u a t e t h e l e g i s l a t i v e p o l i c y i n f a v o r o f v o l u n t a r y a c t i o n by c a r r i e r s , 
we s t a t e d i n Savalas t h a t we w i l l a u t h o r i z e reimbursement f r o m t h e r e s e r v e t o 
c a r r i e r s who v o l u n t a r i l y reopen c l a i m s a f t e r January 1, 1988, t o t h e same e x t e n t 
as reimbursement i s a u t h o r i z e d when r e o p e n i n g i s mandated by a Board o r d e r 
i s s u e d a f t e r J a n u a r y 1, 1988. However, we d e c l i n e d t o e x t e n d t h a t approach t o 
pr e - J a n u a r y 1, 1988 v o l u n t a r y r e o p e n i n g s f o r s e v e r a l reasons. 

F i r s t , a c l a i m r e o p e n i n g e f f e c t i v e b e f o r e January 1, 1988, w h e t h e r v o l u n 
t a r y o r B o a r d - o r d e r e d , cannot q u a l i f y as an award made " p u r s u a n t t o ORS 656.278 
a f t e r J a n u a r y 1, 1988," as ORS 656.625 r e q u i r e s f o r reimbursement t o be a u t h o 
r i z e d . F u r t h e r m o r e , we n o t e d t h a t b e f o r e t h e a d o p t i o n o f ORS 656.625 on January 
1, 1988, t h e Reopened Claims Reserve d i d n o t e x i s t . We d e c l i n e d t o e x t e n d 

. a u t h o r i z a t i o n s t o p r e - J a n u a r y 1, 1988 r e o p e n i n g s , f o r t o do so would p e r m i t 
c a r r i e r s t o r e c e i v e reimbursement f o r payments t h a t t h e y had no e x p e c t a t i o n o f 
r e c o v e r i n g f r o m a source t h a t d i d n o t e x i s t a t t h e t i m e t h e y d e c i d e d t o pay t h e 
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b e n e f i t s . I n s h o r t , we d e c l i n e d t o a p p l y t h e s t a t u t e r e t r o a c t i v e l y w i t h o u t spe
c i f i c s t a t u t o r y a u t h o r i z a t i o n . 

F i n a l l y , we i n t e r p r e t e d 1987 l e g i s l a t i v e r e v i s i o n s t o ORS 656.278 w h i c h 
c o i n c i d e d w i t h t h e a d o p t i o n o f ORS 656.625 as ev i d e n c e o f a l e g i s l a t i v e i n t e n t 
t o a l l o w reimbursement f o r o n l y t h o s e awards made p u r s u a n t t o t h e v e r s i o n o f ORS 
656.278 t h a t became e f f e c t i v e January 1, 1988. Inasmuch as t h e c l a i m i n Savalas 
had never been r e c l o s e d a f t e r an August 1987 r e o p e n i n g , we h e l d t h a t t h e c a r r i e r 
was n o t e n t i t l e d t o reimbursement from t h e Reopened Claims Reserve. 

Here, SAIF c h a l l e n g e s our a u t h o r i t y t o address e i t h e r t h e amount o f , o r 
t h e e n t i t l e m e n t t o , reimbursement from t h e Reopened Claims Reserve under ORS 
656.625. S p e c i f i c a l l y , i t contends t h a t t h e a u t h o r i t y t o d e c i d e such q u e s t i o n s 
r e s t s w i t h t h e D i r e c t o r and n o t t h e Board. We d i s a g r e e . 

S e c t i o n (1) o f t h e s t a t u t e p r o v i d e s t h a t t h e D i r e c t o r " s h a l l e s t a b l i s h a 
Reopened Claims Reserve w i t h t h e In s u r a n c e and Finance Fund f o r t h e purpose o f 
r e i m b u r s i n g t h e a d d i t i o n a l amounts o f compensation p a y a b l e t o i n j u r e d w o r k e r s 
t h a t r e s u l t s f r o m any award made by t h e board p u r s u a n t t o ORS 656.278 a f t e r Jan
u a r y 1, 1988." N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f law, any reimbursement 
f r o m t h e Reopened Claims Reserve s h a l l be i n such amounts as t h e Board p r e 
s c r i b e s and o n l y t o t h e e x t e n t t h a t funds a re a v a i l a b l e i n t h e r e s e r v e . ORS 
6 5 6 . 6 2 5 ( 2 ) . S e c t i o n (3) o f t h e s t a t u t e p r o v i d e s t h a t t h e D i r e c t o r , by r u l e , 
s h a l l p r e s c r i b e t h e form and manner o f r e q u e s t i n g reimbursement, t h e amount 
p a y a b l e and such o t h e r m a t t e r s as may be necessary f o r t h e a d m i n i s t r a t i o n o f t h e 
s e c t i o n . 

The a f o r e m e n t i o n e d s t a t u t o r y s e c t i o n s d e s c r i b e a p r o c e d u r e i n w h i c h t h e 
D i r e c t o r i s r e q u i r e d t o e s t a b l i s h and a d m i n i s t e r a Reopened Claims Reserve f o r 
t h e purpose o f r e i m b u r s i n g compensation payable f r o m Board awards p u r s u a n t t o 
ORS 656.278 a f t e r January 1, 1988. ORS 656.625(1), ( 3 ) . The D i r e c t o r i s a l s o 
r e q u i r e d , by r u l e , t o p r e s c r i b e a mechanism f o r s e e k i n g and o b t a i n i n g payment 
f r o m t h e Reserve. ORS 656.625(3). However, t h i s a u t h o r i t y i s n o t s o l e l y t h e 
p r o v i n c e o f t h e D i r e c t o r i n t h a t s e c t i o n (2) p r o v i d e s t h a t any reimbursement 
f r o m t h e Reserve s h a l l be i n such amounts as t h e board p r e s c r i b e s . 

I n accordance w i t h t h i s s t a t u t o r y a u t h o r i t y , t h e D i r e c t o r and Board have 
p r o m u l g a t e d r u l e s . The D i r e c t o r ' s r u l e s a r e a p p l i c a b l e t o " a l l awards o r d e r e d 
on c l a i m s reopened by t h e Board p u r s u a n t t o ORS 656.278 on o r a f t e r 1-1-88." 
OAR 436-45-002. To q u a l i f y f o r reimbursement f r o m t h e Reopened Claims Reserve, 
t h e D i r e c t o r r e q u i r e s : (1) a Board o r d e r o r award i s s u e d p u r s u a n t t o ORS 
656.278 and as p r o v i d e d by OAR Chapter 438, D i v i s i o n 12; and (2) v e r i f i a b l e com
p e n s a t i o n p a i d i n accordance w i t h t h a t o r d e r o r award. OAR 436-45-010(1). I n 
response t o t h e s e s t a t u t o r y and a d m i n i s t r a t i v e d i r e c t i v e s , t h e Board has p r o m u l 
g a t e d OAR 438-12-052, wh i c h p r o v i d e s t h a t t h e Board may a u t h o r i z e reimbursement 
f r o m t h e Reopened Claims Reserve upon t h e r e q u e s t o f a c a r r i e r . 

R e l y i n g upon t h e "normal d i v i s i o n o f l a b o r between t h e D i r e c t o r and t h e 
Board", SAIF argues t h a t s i n c e t h e reimbursement q u e s t i o n does n o t impa c t a 
c l a i m a n t ' s compensation i n any manner j u r i s d i c t i o n o v e r t h e q u e s t i o n r e s t s w i t h 
t h e D i r e c t o r . See ORS 656.704(3); 656.708. C o n s i d e r i n g t h i s t r a d i t i o n a l l i n e 
o f a u t h o r i t y between t h e D i r e c t o r and t h e Board, SAIF suggests t h a t t h e language 
i n ORS 6 5 6 . 6 2 5 ( 2 ) , w h i c h p r o v i d e s t h a t "any reimbursement f r o m t h e Reopened 
Claims Reserve s h a l l be i n such amounts as t h e Board p r e s c r i b e s " , s h o u l d n o t be 
i n t e r p r e t e d i n a manner t h a t would a l s o bestow on t h e Board t h e power t o g r a n t 
o r deny reimbursement. I n s t e a d , SAIF a s s e r t s t h a t t h e s t a t u t e s h o u l d be r e a d i n 
a manner t h a t would l i m i t t h e Board's a u t h o r i t y t o awardin g TTD p a y a b l e under 
ORS 656.2 78, t h e r e b y l e a v i n g q u e s t i o n s c o n c e r n i n g reimbursement f r o m t h e Reopen
ed Claims Reserve s o l e l y t o t h e D i r e c t o r . 
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SAIF's argument m i g h t have some appeal from a c l a i m p r o c e s s i n g s t a n d p o i n t . 
Y e t , by a d o p t i n g such r e a s o n i n g , we would be r e q u i r e d t o d i s r e g a r d t h e c l e a r 
d i r e c t i v e f r o m ORS 656.625(2) t h a t " [ n o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f 
law, any reimbursement f r o m t h e Reopened Claims Reserve s h a l l be i n such amounts 
as t h e b o a r d p r e s c r i b e s . . . " However redundant t h e p r o c e d u r e may appear t o be 
i n r e q u i r i n g Board and D i r e c t o r a p p r o v a l o f a reimbursement r e q u e s t , t h e s t a t u t e 
e x p r e s s l y g r a n t s such a u t h o r i t y t o b o t h e n t i t i e s . 1 I t i s n o t f o r t h i s f orum t o 
a t t e m p t t o m o d i f y by a d m i n i s t r a t i v e e d i c t t h e l e g i s l a t u r e ' s mandate. 

C o n s e q u e n t l y , f o r t h e f o r e g o i n g reasons, we conclude t h a t t h e Board i s 
a u t h o r i z e d t o c o n s i d e r SAIF's e n t i t l e m e n t t o , and t h e amount o f , reimbursement 
f r o m t h e Reopened Claims Reserve under ORS 656.62 5. F u r t h e r m o r e , we adhere t o 
our p r i o r r e a s o n i n g and c o n c l u s i o n s t h a t SAIF i s n o t e n t i t l e d t o reimbursement 
f r o m t h e Reserve. A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , we 
adhere t o and r e p u b l i s h our March 15, 1991 o r d e r . The p a r t i e s ' r i g h t s o f appeal 
s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

1 We s u r m i s e , i n f a c t , t h a t t h e r e was a reason f o r t h e redundancy. The Board 
has g e n e r a l a u t h o r i t y o v e r own mo t i o n m a t t e r s . I n such m a t t e r s , t h e Board p e r 
forms f u n c t i o n s p e r f o r m e d by t h e D i r e c t o r i n o t h e r cases. Those f u n c t i o n s i n 
c l u d e b u t a r e n o t l i m i t e d t o , e s t a b l i s h i n g t h e amount and d u r a t i o n o f compensa
t i o n and c l o s i n g a c l a i m . The Board i s more f a m i l i a r w i t h t h e law g o v e r n i n g own 
m o t i o n t h a n i s t h e D i r e c t o r . The D i r e c t o r on t h e o t h e r hand, i s r e s p o n s i b l e f o r 
t h e l i q u i d i t y o f v a r i o u s f u n d s , i n c l u d i n g t h e Reopened Claims Reserve. I t i s 
f a r b e t t e r e q u i p p e d t h e n t h e Board t o ensure t h a t i t s funds a r e n o t o v e r s p e n t . 
By r e q u i r i n g a p p r o v a l o f reimbursement by b o t h t h e D i r e c t o r and t h e Board, t h e 
l e g i s l a t u r e has maximized t h e p o s s i b i l i t y t h a t t h e Reserve w i l l be u t i l i z e d o n l y 
as a p p r o p r i a t e . 

August 28, 1991 C i t e as 43 Van N a t t a 1798 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PHYLLIS I . FULLER, Claimant 

WCB Case No. Cl-01492 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

K i r k p a t r i c k & Z e i t z , C laimant A t t o r n e y s 
Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

On August 19, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u 
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

I n p e r t i n e n t p a r t , t h e agreement p r o v i d e s : 

" C l a i m a n t contends t h a t she i s permanently and 
t o t a l l y d i s a b l e d . The p a r t i e s s t i p u l a t e t h a t t h e 
c l a i m a n t ' s t o t a l d i s a b i l i t y i s due t o noncompens-
a b l e c o n d i t i o n s . " ( p . 4, 11. 12-14). 

The above language appears t o di s p o s e o f c l a i m ( s ) i n w h i c h t h e r e i s a 
bona f i d e d i s p u t e o v e r t h e c o m p e n s a b i l i t y o f t h e c l a i m ( s ) . S p e c i f i c a l l y , t h e 
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p a r t i e s d i s p u t e whether c l a i m a n t ' s t o t a l d i s a b i l i t y r e s u l t s f r o m t h e compens
a b l e i n j u r y . The s t i p u l a t i o n r e s o l v e s t h e d i s p u t e a g a i n s t c o m p e n s a b i l i t y . By 
so s t i p u l a t i n g , t h e p a r t i e s have e s s e n t i a l l y e n t e r e d i n t o a d i s p u t e d c l a i m 
s e t t l e m e n t . See OAR 438-09-001(2). Inasmuch as t h e d i s p u t e d c l a i m s e t t l e m e n t 
i s i n t h e same document as a c l a i m d i s p o s i t i o n agreement, i t i m p e r m i s s i b l y 
exceeds t h e bounds o f OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( b ) . 

F u r t h e r m o r e , by s t i p u l a t i n g t h a t " c l a i m a n t ' s t o t a l d i s a b i l i t y i s due t o 
noncompensable c o n d i t i o n s , " i t i s n o t c l e a r which o f c l a i m a n t ' s c o n d i t i o n s a r e 
and a r e n o t compensable. T h e r e f o r e , we are unable t o d e t e r m i n e t h e e x t e n t o f 
m e d i c a l s e r v i c e s r e l i n q u i s h e d by c l a i m a n t under t h e proposed c l a i m d i s p o s i t i o n 
agreement. Any r e s t r i c t i o n on c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s f o r t h e 
compensable c o n d i t i o n would exceed t h e bounds o f ORS 656.236(1) and t h e r u l e s 
p r o m u l g a t e d t h e r e u n d e r . See Jean E. Nealv, 42 Van N a t t a 2378 ( 1 9 9 0 ) ; Kenneth 
D. McDonald, 42 Van N a t t a 2307 (1 9 9 0 ) . 

Because t h i s agreement exceeds t h e bounds o f e x i s t i n g s t a t u t e and r u l e s , 
we f i n d t h e proposed d i s p o s i t i o n i s unreasonable as a m a t t e r o f law. See L o u i s 
R. Anaya, 42 Van N a t t a 1843, 1844 (1990). A c c o r d i n g l y , we d e c l i n e t o approve 
t h e agreement and r e t u r n i t t o t h e p a r t i e s . See ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , SAIF s h a l l 
recommence payment o f temporary o r permanent d i s a b i l i t y t h a t was s t a y e d by sub
m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a 
r e v i s e d agreement. 

I T IS SO ORDERED. 

August 28, 1991 C i t e as 43 Van N a t t a 1799 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES H. HANSCOM, Claimant 

WCB Case Nos. 90-19136, 90-15086 & 90-15087 
ORDER ON REVIEW 

Bennett & Durham, Claimant A t t o r n e y s 
VavRosky, e t a l . , Defense A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Westerband . 

The T r a v e l e r ' s I n s u r a n c e Companies r e q u e s t s r e v i e w o f R e f e r e e O t t o ' s o r d e r 
t h a t : ( 1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s b i n a u r a l h e a r i n g l o s s c o n d i t i o n ; 
and (2) u p h e l d Argonaut I n s u r a n c e Companies' "de f a c t o " d e n i a l o f t h e same con
d i t i o n . On r e v i e w , t h e s o l e i s s u e i s r e s p o n s i b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee. 

We n o t e t h a t c l a i m a n t s u b m i t t e d a b r i e f on r e v i e w . ORS 656.382(2) p r o 
v i d e s f o r a t t o r n e y f e e s a g a i n s t a c a r r i e r who i n i t i a t e s r e v i e w when t h e Board 
d e t e r m i n e s t h a t " t h e compensation awarded c l a i m a n t s h a l l n o t be d i s a l l o w e d o r 
red u c e d . " See B a h l e r v. M a i l - W e l l Envelope Co., 60 Or App 90 ( 1 9 8 2 ) . That 
s t a t u t e i s a l s o a p p l i c a b l e i n " r e s p o n s i b i l i t y o n l y " cases (cases where compensa
b i l i t y was n o t l i t i g a t e d a t h e a r i n g and n o t addressed i n t h e R e f e r e e ' s o r d e r ) 
where i t i s e s t a b l i s h e d t h a t a c l a i m a n t ' s temporary d i s a b i l i t y r a t e was a t r i s k 
o f d i s a l l o w a n c e o r r e d u c t i o n . See R i l e y E. L o t t , J r . , 43 Van N a t t a 209 (1 9 9 1 ) . 
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I n t h i s case, however, t h e r e i s no evidence i n t h e r e c o r d t h a t c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y r a t e w i t h T r a v e l e r s would be g r e a t e r t h a n t h a t o f t h e p r i o r 
c a r r i e r , A r g o n a u t . We t h e r e f o r e conclude t h a t c l a i m a n t ' s compensation was n o t 
a t r i s k . A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o a f e e f o r s e r v i c e s 
on r e v i e w . L o t t , s u p r a ; N e i l J. Hauser, 42 Van N a t t a 1016 ( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 4, 1991 i s a f f i r m e d . 

August 28, 1991 C i t e as 43 Van N a t t a 1800 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BRENDA M. HINKLE, Claimant 

WCB Case No. 89-14395 
ORDER ON RECONSIDERATION 

Popi c k & M e r k e l , Claimant A t t o r n e y s 
C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our August 9, 1991 Order on Review 
w h i c h a f f i r m e d a Referee's o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l s o f 
her a g g r a v a t i o n and m e d i c a l s e r v i c e s c l a i m s f o r a c u r r e n t low back c o n d i t i o n . 

On r e c o n s i d e r a t i o n , c l a i m a n t contends, f i r s t , t h a t h er t r e a t i n g p h y s i 
c i a n s ' o p i n i o n s s u p p o r t a c o n c l u s i o n t h a t her c u r r e n t low back problems a r e r e 
l a t e d t o her 1985 compensable i n j u r y . We remain unpersuaded by t h o s e o p i n i o n s , 
f o r t h e reasons s t a t e d i n our p r i o r o r d e r . 

Second, c l a i m a n t c o r r e c t l y notes t h a t t h e Western M e d i c a l C o n s u l t a n t s ' 
r e p o r t does n o t e x p l i c i t l y s t a t e t h a t t h e r e i s no c a u s a l r e l a t i o n s h i p between 
c l a i m a n t ' s c u r r e n t problems and her compensable i n j u r y . However, inasmuch as 
t h e C o n s u l t a n t s f o u n d no c u r r e n t c o n d i t i o n and no need f o r m e d i c a l s e r v i c e s , 
t h e i r o p i n i o n does n o t s u p p o r t e i t h e r o f c l a i m a n t ' s c l a i m s . 

A c c o r d i n g l y our August 9, 1991 o r d e r i s w i t h d r a w n , on r e c o n s i d e r a t i o n , as 
supplemented and amended h e r e i n , we adhere t o and r e p u b l i s h o u r August 9, 1991 
o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

August 28. 1991 C i t e as 43 Van N a t t a 1800 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PAUL L. HOLMSTROM, Claimant 

Own M o t i o n No. 87-0155M 
OWN MOTION ORDER ON RECONSIDERATION 

SAIF L e g a l Department, Defense A t t o r n e y 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y General 

On August 22, 1991, we f i l e d w i t h t h e Court o f Appeals a N o t i c e o f W i t h 
d r a w a l o f o u r January 29, 1991 Own M o t i o n Order Reviewing C a r r i e r C l o s u r e , w h i c h 
d e n i e d t h e SAIF C o r p o r a t i o n ' s r e q u e s t f o r reimbursement f r o m t h e Reopened Claims 
Reserve. See ORS 18 3 . 4 8 2 ( 6 ) ; ORAP 4.35; Glen D. Roles, 43 Van N a t t a 278 ( 1 9 9 1 ) . 
We r a r e l y e x e r c i s e o u r a u t h o r i t y t o w i t h d r a w an appealed o r d e r . Ronald D. 
Ch a f f e e , 39 Van N a t t a 1135 ( 1 9 8 7 ) . However, we t o o k such an a c t i o n i n t h i s i n 
s t a n c e t o address SAIF's c o n t e n t i o n t h a t we l a c k j u r i s d i c t i o n o r a u t h o r i t y t o 
g r a n t o r deny an i n s u r e r ' s r e q u e s t f o r reimbursement f r o m t h e Reopened Claims 
Reserve. We pr o c e e d w i t h o ur r e c o n s i d e r a t i o n . 

The r e l e v a n t f a c t s a r e as f o l l o w s . C laimant r e q u e s t e d r e v i e w o f SAIF's 
August 23, 1990 N o t i c e o f C l o s u r e which had c l o s e d a c l a i m t h a t had been 
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reopened p u r s u a n t t o a March 1987 Own M o t i o n Order. We s e t a s i d e SAIF's N o t i c e 
o f C l o s u r e and d i r e c t e d SAIF t o resume t h e payment o f c l a i m a n t ' s t e m p o r a r y t o t a l 
d i s a b i l i t y (TTD). However, we d i d n o t a u t h o r i z e reimbursement f r o m t h e Reopened 
Claims Reserve because we concluded t h a t t h e c l a i m had been reopened p r i o r t o 
Jan u a r y 1, 1988. 

A l t h o u g h n o t c i t e d i n our o r d e r , t h e g e n e r a l r a t i o n a l e f o r o u r c o n c l u s i o n 
i s e x p r e s s e d i n Raymun B. Savalas, 43 Van N a t t a 38 ( 1 9 9 1 ) , w h i c h h e l d t h a t a 
c l a i m reopened b e f o r e January 1, 1988 does n o t q u a l i f y as an award made 
" p u r s u a n t t o ORS 656.278 a f t e r January 1, 1988" as r e q u i r e d i n ORS 656.625. I n 
S a v a l a s , we n o t e d t h a t ORS 656.625(1) r e q u i r e d t h e D i r e c t o r t o e s t a b l i s h a f u n d 
t o p r o v i d e reimbursement o f " a d d i t i o n a l amounts o f compensation p a y a b l e t o i n 
j u r e d w o r k e r s t h a t r e s u l t s f rom any award made by t h e board p u r s u a n t t o ORS 
656.278 a f t e r January 1, 1988." I n t h e i n t e r e s t s o f p r o m o t i n g t h e c o n t i n u i n g 
p r a c t i c e o f v o l u n t a r y r e o p e n i n g o f own m o t i o n c l a i m s p u r s u a n t t o ORS 656.278(4), 
we s t a t e d t h a t we had a u t h o r i z e d reimbursement from t h e r e s e r v e t o c a r r i e r s who 
had v o l u n t a r i l y reopened c l a i m s a f t e r January 1. 1988. See a l s o OAR 438-12-
0 2 5 ( 3 ) . However, we d e c l i n e d t o e x t e n d t h a t approach t o p r e - J a n u a r y 1, 1988 
v o l u n t a r y r e o p e n i n g s . 

Our c o n c l u s i o n i n Savalas was based on t h e r e a s o n i n g t h a t c a r r i e r s reopen
i n g c l a i m s p r i o r t o January 1, 1988 had no e x p e c t a t i o n t h a t t h e i r payments would 
be r e i m b u r s e d because no such r e s e r v e was i n e x i s t e n c e . Moreover, we i n t e r p r e t 
ed 1987 l e g i s l a t i v e r e v i s i o n s t o ORS 656.278 whi c h c o i n c i d e d w i t h t h e a d o p t i o n 
o f ORS 656.625 as ev i d e n c e o f a l e g i s l a t i v e i n t e n t t o a l l o w reimbursement f o r 
o n l y t h o s e awards made p u r s u a n t t o t h e v e r s i o n o f ORS 656.278 t h a t became e f f e c 
t i v e J a n u a r y 1, 1988. Inasmuch as t h e c l a i m i n Savalas had never been r e c l o s e d 
a f t e r an August 1987 r e o p e n i n g , we h e l d t h a t t h e c a r r i e r was n o t e n t i t l e d t o 
reimbursement f r o m t h e Reopened Claims Reserve. 

Here, SAIF c h a l l e n g e s our a u t h o r i t y t o address e i t h e r t h e amount o f , o r 
t h e e n t i t l e m e n t t o , reimbursement from t h e Reopened Claims Reserve under ORS 
656.625. S p e c i f i c a l l y , i t contends t h a t t h e a u t h o r i t y t o d e c i d e such q u e s t i o n s 
r e s t s w i t h t h e D i r e c t o r and n o t t h e Board. T h i s d a t e , we have r e j e c t e d such an 
argument. See Dannie W. Crawley, 43 Van N a t t a 1796 ( 1 9 9 1 ) . For t h e reasons 
a r t i c u l a t e d i n o u r h o l d i n g i n Crawley, we d i s a g r e e w i t h SAIF's c o n t e n t i o n t h a t 
we l a c k a u t h o r i t y t o c o n s i d e r i t s r e q u e s t f o r reimbursement f r o m t h e Reopened 
Claims Reserve under ORS 656.625. 

Havi n g c o n c l u d e d t h a t we are a u t h o r i z e d t o address ORS 656.625 r e i m b u r s e 
ment r e q u e s t s , we have r e c o n s i d e r e d SAIF's r e q u e s t . We have d e t e r m i n e d t h a t a 
p o r t i o n o f TTD p a y a b l e under t h i s c l a i m s a t i s f i e s t h e q u a l i f i c a t i o n s f o r r e i m 
bursement p u r s u a n t t o ORS 656.625. I n r e a c h i n g t h i s d e t e r m i n a t i o n , we draw f r o m 
t h e S avalas r a t i o n a l e . 

I n S a v a l a s , we h e l d t h a t because a c l a i m reopened i n August 1987 had never 
been r e c l o s e d , t h e c a r r i e r was n o t e n t i t l e d t o reimbursement. Here, a c l a i m r e 
opened i n 1987 was c l o s e d by an August 23, 1990, N o t i c e o f C l o s u r e w i t h TTD 
t e r m i n a t e d as o f August 13, 1990. On r e v i e w o f t h a t c l a i m c l o s u r e , we s e t a s i d e 
t h e n o t i c e and d i r e c t e d SAIF t o resume TTD e f f e c t i v e t h e d a t e i t had p r e v i o u s l y 
s t o p p e d p a y i n g . Thus, we e f f e c t i v e l y found t h a t t h e c l a i m had been p r e m a t u r e l y 
c l o s e d . N o t w i t h s t a n d i n g such a f i n d i n g , t h e f a c t remains t h a t t h e c l a i m was r e 
opened and we awarded compensation payable e f f e c t i v e August 14, 1990, t h e d a t e 
a f t e r SAIF had p r e v i o u s l y t e r m i n a t e d c l a i m a n t ' s b e n e f i t s . 

Based on such c i r c u m s t a n c e s , we conclude t h a t , t o t h e e x t e n t t h a t SAIF was 
d i r e c t e d t o recommence TTD b e g i n n i n g August 14, 1990, we awarded compensation 
p u r s u a n t t o ORS 656.278 a f t e r January 1, 1988. Thus, we h o l d t h a t SAIF d i d 
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q u a l i f y f o r reimbursement t o t h e a f o r e m e n t i o n e d e x t e n t under t h e s t a t u t o r y and 
a d m i n i s t r a t i v e r e q u i r e m e n t s , as w e l l as t h e Savalas d e c i s i o n . 

I n c o n c l u s i o n , based on t h e r e a s o n i n g expressed above and a r t i c u l a t e d i n 
Dannie W. Crawley, s u p r a , we h o l d t h a t t h e Board i s a u t h o r i z e d t o c o n s i d e r 
SAIF's e n t i t l e m e n t t o , and t h e amount o f , reimbursement f r o m t h e Reopened Claims 
Reserve under ORS 656.625. F u r t h e r m o r e , a f t e r c o n d u c t i n g our r e c o n s i d e r a t i o n , 
we m o d i f y o u r p r i o r o r d e r t o a u t h o r i z e reimbursement from t h e Reopened Claims 
Reserve t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. T h i s 
a u t h o r i z a t i o n s h a l l o n l y a p p l y t o TTD awarded by our January 29, 1991 o r d e r t o 
commence August 14, 1990. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented and m o d i f i e d h e r e i n , we 
adhere t o and r e p u b l i s h o ur January 29, 1991 o r d e r . The p a r t i e s ' r i g h t s o f 
app e a l s h a l l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

August 28, 1991 C i t e as 43 Van N a t t a 1802 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SHIRLEY A. ROTH, Claimant 
WCB Case No. 90-21078 

ORDER APPROVING STIPULATION 
Carney, e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has expressed disagreement w i t h o u r J u l y 23, 
1991 r e f u s a l t o approve t h e p a r t i e s ' proposed s t i p u l a t i o n . We t r e a t t h e em
p l o y e r ' s r e a c t i o n as a m o t i o n f o r r e c o n s i d e r a t i o n o f our d i s a p p r o v a l o f t h e 
agreement. On r e c o n s i d e r a t i o n , we approve t h e s t i p u l a t i o n . 

C l a i m a n t r e q u e s t e d Board r e v i e w o f a Referee's o r d e r w h i c h h e l d t h a t 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award payable under a J u l y 17, 1990 
D e t e r m i n a t i o n Order s h o u l d be p a i d a t a r a t e o f $145 per degree. P r i o r t o t h e 
e x p i r a t i o n o f t h e b r i e f i n g s c hedule, t h e p a r t i e s announced t h a t t h e y had s e t t l e d 
t h e i r d i s p u t e . T h e r e a f t e r , t h e y s u b m i t t e d a proposed s t i p u l a t i o n . 

P u r s u a n t t o t h e proposed s t i p u l a t i o n , t h e p a r t i e s agreed t o s e t t l e t h e i r 
c u r r e n t d i s p u t e by p r o v i d i n g t h a t c l a i m a n t ' s 5 p e r c e n t s c h e d u l e d permanent d i s 
a b i l i t y g r a n t e d by t h e D e t e r m i n a t i o n Order would be p a i d a t t h e r a t e o f $145 p e r 
degree. The p a r t i e s f u r t h e r s t i p u l a t e d t h a t , i n t h e event a f i n a l u nappealed 
o r d e r f r o m e i t h e r t h e Co u r t o f Appeals o r Supreme Court a f f i r m s t h e Board's 
h o l d i n g i n A l a n G. H e r r o n , 43 Van N a t t a 1097 (1 9 9 1 ) , t h e employer would pay 
c l a i m a n t ' s award a t t h e h i g h e r r a t e o f $305 per degree upon c l a i m a n t ' s r e q u e s t . 
F i n a l l y , c l a i m a n t agreed t o waive any e n t i t l e m e n t t o p e n a l t i e s and a t t o r n e y f e e s 
a s s o c i a t e d w i t h t h e employer's payment o f t h e award a t $145 per degree. 

We d i s a p p r o v e d t h e proposed agreement. R e l y i n g upon our d e c i s i o n i n 
J e a n e t t e M. Rouse, 43 Van N a t t a 1618 (1 9 9 1 ) , we o b j e c t e d t o t h a t p o r t i o n o f t h e 
s t i p u l a t i o n w h i c h c o n d i t i o n e d c l a i m a n t ' s r e c o v e r y o f h i s award a t "$305 p e r 
degree" upon a f i n a l unappealed c o u r t d e c i s i o n a f f i r m i n g t h e H e r r o n h o l d i n g . I n 
Rouse, we reasoned t h a t " c o n d i t i o n a l " s t i p u l a t i o n s e f f e c t i v e l y p l a c e a d i s p u t e 
i n a s t a t e o f "suspended a n i m a t i o n " f o r an i n d e t e r m i n a t e p e r i o d and a r e n o t i n 
accordance w i t h t h e d e s i g n o f our l e g a l system which p r o v i d e s f o r f i n a l i t y i n 
t h e d e c i s i o n making p r o c e s s . 

The employer d i s a g r e e s w i t h our d i s a p p r o v a l , c o n t e n d i n g t h a t n o t h i n g i n 
t h e Workers' Compensation Act p r e c l u d e s such an agreement. N o t i n g t h a t t h e 
agreement p r o v i d e s c l a i m a n t w i t h "a d e f i n i t e and e n f o r c e a b l e r i g h t p r e m i s e d on 
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t h e o c c u r r e n c e o f a v e r i f i a b l e and i n e v i t a b l e e v e n t , " t h e i n s u r e r argues t h a t 
o u r d i s a p p r o v a l w i l l o n l y r e s u l t i n " s i g n i f i c a n t l y and u n n e c e s s a r i l y p r o l o n g [ e d ] 
l i t i g a t i o n . " 

Upon f u r t h e r r e f l e c t i o n on t h i s s t i p u l a t i o n , i n l i g h t o f t h e f a c t t h a t 
c l a i m a n t ' s e n t i t l e m e n t under t h e agreement w i l l be r e a d i l y a s c e r t a i n a b l e when 
t h e C o u r t ' s d e c i s i o n i n Herron i s f i n a l , we have d e c i d e d t o approve t h e proposed 
agreement. We do so m i n d f u l o f t h e o b j e c t i v e s o f t h e Workers' Compensation Law: 
To p r o v i d e a f a i r and j u s t a d m i n i s t r a t i v e system f o r d e l i v e r y o f m e d i c a l and 
f i n a n c i a l b e n e f i t s t o i n j u r e d w orkers t h a t reduces l i t i g a t i o n and e l i m i n a t e s t h e 
a d v e r s a r y n a t u r e o f t h e compensation p r o c e e d i n g s t o t h e g r e a t e s t e x t e n t p r a c t i 
c a b l e . ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) . To t h e e x t e n t our d e c i s i o n i n Rouse i s c o n t r a r y t o 
ou r a n a l y s i s h e r e i n , we disavow i t . 

I n g r a n t i n g t h i s a p p r o v a l , we w i s h t o emphasize t h a t we r e t a i n m i s g i v i n g s 
c o n c e r n i n g a p p r o v i n g s t i p u l a t i o n s which c o n t a i n p r o v i s i o n s t h a t a r e c o n t i n g e n t 
upon t h e o c c u r r e n c e o f subsequent e v e n t s . However, i n t h i s p a r t i c u l a r s i t u a 
t i o n , t h e s i m p l i c i t y o f t h e c l a i m p r o c e s s i n g i s s u e ( i . e . , $145 v s . $305) o u t 
weighed o u r concerns r e g a r d i n g t h e i n d e f i n i t e n e s s f o r t h e f i n a l r e s o l u t i o n o f 
t h i s d i s p u t e . Thus, under t h e s e p a r t i c u l a r and unique c i r c u m s t a n c e s , we have 
approved a s t i p u l a t i o n c o n t a i n i n g a c o n t i n g e n c y p r o v i s i o n . Such a p p r o v a l s h o u l d 
n o t be i n t e r p r e t e d as an i n d i c a t i o n t h a t f u t u r e s t i p u l a t i o n s r e g a r d i n g o t h e r 
c o n t i n g e n t p r o v i s i o n s s h a l l r e c e i v e a f a v o r a b l e response. Indeed, we w i l l n o t 
approve s t i p u l a t i o n s d esigned t o d e l a y r e s o l u t i o n o f d i s p u t e s d u r i n g t h e pen
dancy o f l i t i g a t i o n i n an o t h e r case i f i t i s n o t c r y s t a l c l e a r t h a t t h e e n t i t l e 
ment and r e s p o n s i b i l i t i e s o f t h e p a r t i e s w i l l be c l e a r based on t h e s t i p u l a t i o n 
a l o n e once t h e d e c i s i o n i s s u e s . We w i l l n o t approve s t i p u l a t i o n s i n whic h i t i s 
l i k e l y t h a t f u r t h e r l i t i g a t i o n w i l l be necessary t o r e s o l v e t h e d i s p u t e . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e p a r t i e s ' s t i p u l a t i o n has been approv
ed. I n accordance w i t h t h e i r agreement, c l a i m a n t ' s r e q u e s t f o r r e v i e w i s d i s 
m i ssed. 

I T IS SO ORDERED. 

August 28, 1991 C i t e as 43 Van N a t t a 1803 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY R. SANTOS, Claimant 
WCB Case No. 90-21316 

ORDER DENYING MOTION TO DISMISS 
Olson, e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

The i n s u r e r has moved t h e Board f o r an o r d e r d i s m i s s i n g c l a i m a n t ' s c r o s s -
r e q u e s t f o r r e v i e w on t h e ground t h a t i t was u n t i m e l y . We deny t h e m o t i o n . 

FINDINGS OF FACT 

The Refer e e ' s o r d e r was i s s u e d on J u l y 8, 1991. On J u l y 12, 1991, t h e 
i n s u r e r m a i l e d , by c e r t i f i e d m a i l , i t s r e q u e s t f o r r e v i e w o f t h e Refe r e e ' s o r d e r 
t o t h e Board. On J u l y 29, 1991, t h e Board r e c e i v e d c l a i m a n t ' s c r o s s - r e q u e s t f o r 
r e v i e w o f t h e Referee's o r d e r . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s c r o s s - r e q u e s t f o r Board r e v i e w was r e c e i v e d by t h e Board l e s s 
t h a n 30 days a f t e r t h e issuance o f t h e Referee's o r d e r . 
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CONCLUSIONS OF LAW AND OPINION 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. When one p a r t y t i m e l y r e q u e s t s Board r e v i e w , t h e 
o t h e r p a r t i e s have a t l e a s t t h e remainder o f t h e 30-day p e r i o d and, i n any 
e v e n t , no l e s s t h a n 10 days w i t h i n which t o c r o s s - r e q u e s t r e v i e w . Thus, under 
t h e most extreme c i r c u m s t a n c e s , a c r o s s - r e q u e s t may be e f f e c t i v e i f s u b m i t t e d 
w i t h i n 40 days o f t h e Referee's o r d e r . Robert Casperson, 38 Van N a t t a 420 
(1 9 8 6 ) . 

Here, t h e i n s u r e r ' s r e q u e s t f o r r e v i e w o f t h e Referee's J u l y 8, 1991 o r d e r 
was f i l e d on J u l y 12, 1991, when i t m a i l e d i t s r e q u e s t , by c e r t i f i e d m a i l , t o 
t h e Board. OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . Consequently, c l a i m a n t had t h e r e m a i n i n g 26 
days o f t h e 30-day appea l p e r i o d w i t h i n which t o f i l e h i s c r o s s - r e q u e s t . I n a s 
much as c l a i m a n t ' s c r o s s - r e q u e s t was f i l e d w i t h t h e Board on J u l y 29, 1991, 
w i t h i n t h e s t a t u t o r y p e r i o d , i t i s t i m e l y . See ORS 656.289( 3 ) . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . A t r a n s c r i p t has been 
o r d e r e d . Upon i t s r e c e i p t , c o p i e s w i l l be d i s t r i b u t e d t o t h e p a r t i e s and a 
b r i e f i n g s c h e d u l e implemented. 

We r e t a i n j u r i s d i c t i o n over t h i s m a t t e r p u r s u a n t t o t h e c l a i m a n t ' s r e q u e s t 
f o r c r o s s - r e v i e w . T h i s o r d e r s h a l l be i n t e r i m and w i l l be i n c o r p o r a t e d i n t o o ur 
f i n a l , a p p e a l a b l e o r d e r once r e v i e w i s completed. 

I T I S SO ORDERED. 

August 29, 1991 C i t e as 43 Van N a t t a 1804 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROLE J . DAMM, Claimant 
WCB Case No. 88-05479 

ORDER ON REMAND 
V i c k & G u t z l e r , Claimant A t t o r n e y s 

D a r r y l Nelson, Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f App e a l s . 
L i b e r t y N o r t h w e s t I n s u r a n c e Corp. v. Damm, 107 Or App 764 ( 1 9 9 1 ) . I n o u r p r i o r 
o r d e r , we f o u n d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r her low back c o n d i t i o n 
compensable because c l a i m a n t had e s t a b l i s h e d t h a t her work a c t i v i t y was a mate
r i a l c o n t r i b u t i n g cause o f her c o n d i t i o n . However, i n a r e c e n t case, t h e c o u r t 
h e l d t h a t a c l a i m a n t must e s t a b l i s h t h a t her employment was t h e major c o n t r i b u t 
i n g cause o f her c o n d i t i o n o r t h e wor s e n i n g o f her u n d e r l y i n g c o n d i t i o n . See 
Aetna C a s u a l t y Co. v. Aschbacher. 107 Or App 494 (1 9 9 1 ) . C o n s e q u e n t l y , t h e 
c o u r t has remanded t h i s m a t t e r t o us f o r r e c o n s i d e r a t i o n i n l i g h t o f Aschbacher. 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had proven t h a t her work a c t i v i t i e s 
were t h e ma j o r c o n t r i b u t i n g cause o f her low back c o n d i t i o n o r , i f t h e c o n d i t i o n 
p r e e x i s t e d h e r employment as a bus d r i v e r , work was t h e major c o n t r i b u t i n g cause 
o f an a g g r a v a t i o n o r wo r s e n i n g o f t h a t c o n d i t i o n . We a f f i r m e d t h e R e f e r e e ' s 
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o r d e r ; however, we concluded t h a t , based upon our i n t e r p r e t a t i o n o f f o r m e r ORS 
656.802, o n l y a m a t e r i a l c o n t r i b u t i o n t o c l a i m a n t ' s c o n d i t i o n need be shown. 

The C o u r t o f Appeals r e c e n t l y h e l d t h a t t o e s t a b l i s h c o m p e n s a b i l i t y o f an 
o c c u p a t i o n a l d i s e a s e under forme r ORS 656.802, c l a i m a n t must p r o v e t h a t her work 
a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her c o n d i t i o n o r o f t h e worsen
i n g o f her u n d e r l y i n g c o n d i t i o n . See Aetna C a s u a l t y Co. v. Aschbacher, supra. 
I n l i g h t o f t h e c o u r t ' s d e c i s i o n , we r e v i e w t h e r e c o r d t o d e t e r m i n e c o m p e n s a b i l 
i t y o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . 

Because c l a i m a n t ' s low back c o n d i t i o n i n v o l v e d r e p e t i t i v e trauma and was 
g r a d u a l i n o n s e t , her c l a i m i s p r o p e r l y a n a l y z e d under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 
To e s t a b l i s h t h a t her c o n d i t i o n i s compensable under s u b s e c t i o n ( l ) ( c ) , c l a i m a n t 
must p r o v e t h a t her work exposure i n c l u d e d a s e r i e s o f t r a u m a t i c e v e n t s which 
were t h e m a j or cause o f t h e onset o r w orsening o f t h e low back c o n d i t i o n s and 
r e q u i r e d m e d i c a l s e r v i c e s o r r e s u l t e d i n d i s a b i l i t y . See Aetna C a s u a l t y Co. v. 
Aschbacher, supra. Major cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f 
a c t i v i t i e s o r exposures which c o n t r i b u t e s more t o t h e o n s e t o r w o r s e n i n g t h a n 
a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See McGarrah v. 
SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; D e t h l e f s v. H v s t e r Co., 295 Or 309-310 ( 1 9 8 3 ) ; 
D a v i d K. Boyer, 43 Van N a t t a 561 (1991). 

We f i n d t h a t t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n . R esolu
t i o n o f t h e i s s u e r e q u i r e s e x p e r t m e d i c a l e v i d e n c e . See U r i s v. Compensation 
Department, 247 Or 420, 424 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
105, 109 ( 1 9 8 5 ) . 

Here, t h e r e c o r d c o n t a i n s o n l y two m e d i c a l o p i n i o n s on t h e i s s u e o f causa
t i o n . F o l l o w i n g x - r a y s and a CT scan, c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon, 
Dr. P e t e r s o n , M.D., o p i n e d t h a t c l a i m a n t ' s l e g c o m p l a i n t s were due t o s c i a t i c a 
and caused by d e g e n e r a t i v e changes. He d i d n o t b e l i e v e t h a t c l a i m a n t ' s o s t e o 
p o r o s i s was c o n t r i b u t i n g t o her back problem. Dr. P e t e r s o n r e p o r t e d t h a t " t h e 
m a j o r c o n t r i b u t i n g cause o f t h e development o f her d e g e n e r a t i v e d i s c d i s e a s e i s 
a c o m b i n a t i o n o f her i n d u s t r i a l exposure and p r e d i s p o s i t i o n t o d e g e n e r a t i v e 
changes." He c o n c l u d e d t h a t , " ( p ) e r c e n t a g e o f c o n t r i b u t i o n o f each cannot be 
d e t e r m i n e d . " Dr. P e t e r s o n d i d n o t b e l i e v e t h a t o s t e o p o r o s i s had a n y t h i n g t o do 
w i t h c l a i m a n t ' s c u r r e n t c o m p l a i n t s o f p a i n and he t h o u g h t t h a t c l a i m a n t ' s d r i v 
i n g " d i d cause m a t e r i a l w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . " 

The O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t and d i a g n o s e d d e g e n e r a t i v e 
a r t h r i t i s a t L5-S1 w i t h symptoms o f l e f t s c i a t i c a . The C o n s u l t a n t s r e p o r t e d 
t h a t " c l a i m a n t ' s d e g e n e r a t i v e lumbar d i s e a s e i s p r i m a r i l y a n a t u r a l p r o c e s s b u t 
we c a n n o t s t a t e t h a t 21 y e a r s o f s c h o o l bus d r i v i n g has n o t c o n t r i b u t e d t o t h i s 
d e g e n e r a t i v e change." The C o n s u l t a n t s concluded t h a t i t was i m p o s s i b l e t o s t a t e 
s p e c i f i c a l l y what c o n t r i b u t i o n , i f any, her d r i v i n g had upon t h e p r o c e s s , b u t i n 
any e v e n t , t h e y b e l i e v e d t h a t work a c t i v i t y a g g r a v a t e d t h e p r o c e s s . The Consul
t a n t s a l s o n o t e d t h a t age and o b e s i t y were f a c t o r s i n development o f degenera
t i v e a r t h r i t i s , and t h e y b e l i e v e d c l a i m a n t ' s l e g symptoms were d i r e c t l y r e l a t e d 
t o h e r low back d i f f i c u l t i e s . 

We a r e n o t persuaded t h a t c l a i m a n t has e s t a b l i s h e d t h a t h e r work a c t i v i t y 
was t h e m a j or c o n t r i b u t i n g cause o f her low back c o n d i t i o n o r a w o r s e n i n g o f an 
u n d e r l y i n g c o n d i t i o n . The C o n s u l t a n t s were unable t o d e t e r m i n e degree o f con
t r i b u t i o n by c l a i m a n t ' s d r i v i n g a c t i v i t y . I n a d d i t i o n , t h e C o n s u l t a n t s r e p o r t e d 
t h a t age and o b e s i t y were f a c t o r s i n development o f c l a i m a n t ' s a r t h r i t i s c o n d i 
t i o n . We c o n c l u d e t h a t t h e C o n s u l t a n t s ' r e p o r t f a i l s t o p r o v e t h a t c l a i m a n t ' s 
work a c t i v i t i e s , i n comparison w i t h n o n w o r k - r e l a t e d c o n d i t i o n s ( i . e . , age and 
o b e s i t y ) , were t h e m a j or c o n t r i b u t i n g cause o f her c u r r e n t low back c o n d i t i o n . 
See D a v i d K. Boyer, supra. 
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F i n a l l y , we c o n c l u d e t h a t Dr. Peterson's r e p o r t does n o t e s t a b l i s h t h a t 
work was t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n . Dr. P e t e r s o n 
f i r s t o p i n e d t h a t work exposure was t h e major cause o f c l a i m a n t ' s c o n d i t i o n ; 
however, he l a t e r s t a t e d t h a t t h e a c t i v i t y m a t e r i a l l y worsened an u n d e r l y i n g 
c o n d i t i o n . Moreover, Dr. Pe t e r s o n a l s o r e p o r t e d t h a t he was u n a b l e t o d e t e r m i n e 
t h e degree o f exposure c o n t r i b u t e d by c l a i m a n t ' s work a c t i v i t y . A l t h o u g h "magic 
words" a r e n o t r e q u i r e d , we conclu d e t h a t t h e r e c o r d , as a whole, does n o t s a t 
i s f y c l a i m a n t ' s burden o f p r o o f . See McClendon v. Nabisco Brands, I n c . , 77 Or 
App 412 ( 1 9 8 6 ) . 

A l t h o u g h we f i n d t h a t t h e r e c o r d e s t a b l i s h e s t h a t w o r k - r e l a t e d a c t i v i t i e s 
d i d c o n t r i b u t e m a t e r i a l l y t o a wor s e n i n g o f c l a i m a n t ' s c o n d i t i o n , we a r e u n a b l e 
t o f i n d t h a t h e r work exposure was t h e major c o n t r i b u t i n g cause. C o n s e q u e n t l y , 
c l a i m a n t has f a i l e d t o c a r r y her burden o f p r o o f . See Aetna C a s u a l t y Co. v. 
Aschbacher, s u p r a . 

A c c o r d i n g l y , t h e Referee's o r d e r d a t e d August 5, 1988 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's a t t o r n e y f e e award i s 
a l s o r e v e r s e d . 

I T I S SO ORDERED. 

August 29, 1991 : C i t e as 43 Van N a t t a 1806 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ESTEBAN H. OSORIO, Claimant 

WCB Case No. Cl-01743 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

B o t t i n i , e t a l . , C laimant A t t o r n e y s 
H. Thomas Anderson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

On August 2 1 , 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u 
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We w i l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"unr e a s o n a b l e as a m a t t e r o f law." ORS 656 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f t h e 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anava, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
The l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 i s s p e c i f i c a l l y ex
c l u d e d f r o m m a t t e r s w h i c h may be di s p o s e d under ORS 656.236 and t h e r u l e s p r o 
m u l g a t e d t h e r e u n d e r . See OAR 436-60-145(1); 438-09-001(1). 

Here, t h e proposed d i s p o s i t i o n p u r p o r t s t o r e l e a s e c l a i m a n t ' s c l a i m f o r 
w o r k e r s ' compensation b e n e f i t s and payments o f any k i n d due o r c l a i m e d f o r t h e 
p a s t , t h e p r e s e n t and t h e f u t u r e , except compensable m e d i c a l s e r v i c e s . The 
agreement t h e n p r o v i d e s t h a t : 

"SAIF C o r p o r a t i o n agrees t o not oppose a recommen
d a t i o n o f t h e t r e a t i n g d o c t o r . . . f o r s u r g e r y , 
as l o n g as t h e f o l l o w i n g two c o n d i t i o n s a re met: 
F i r s t , t h e r e must be no i n t e r v e n i n g c a u s a t i o n a l 
f a c t o r s , and second, t h e s u r g i c a l p r o c e d u r e s p r o 
posed a r e l i m i t e d t o t h o s e procedures d i s c u s s e d i n 
[ t h e t r e a t i n g d o c t o r ] ' s J u l y 15, 1991 l e t t e r . " 
( p . 3, 11. 9-14)(emphasis s u p p l i e d ) . 
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The above language c o u l d r e a s o n a b l y be i n t e r p r e t e d t o l i m i t c l a i m a n t ' s 
r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245. Any l i m i t a t i o n on t h a t r i g h t ex
ceeds t h e bounds o f ORS 656.236 and OAR 436-60-145(1) and 438-09-001(1). 
A c c o r d i n g l y , we f i n d t h a t t h e proposed d i s p o s i t i o n i s u n r e a s o n a b l e as a m a t t e r 
o f law and s e t i t a s i d e on t h i s b a s i s . See ORS 656.236( 2 ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by t h e submission o f t h e proposed d i s p o s i t i o n . OAR 
4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

I T IS SO ORDERED. 

August 29, 1991 C i t e as 43 Van N a t t a 1807 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHRISTINE J . STATON-STRICKLAND, Claimant 

WCB Case Nos. 89-09951, 89-09667 & 89-08053 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

John B. Mo t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee McCullough's o r d e r t h a t : (1) s e t a s i d e 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her c l a i m f o r m e d i c a l s e r v i c e s f o r a c u r r e n t 
back and neck c o n d i t i o n ; (2) u p h e l d L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n ' s 
( L i b e r t y N o r t h w e s t ) d e n i a l o f her "new" o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e same 
c o n d i t i o n . I n her b r i e f , c l a i m a n t r e q u e s t s an a d d i t i o n a l a t t o r n e y f e e f o r her 
c o u n s e l ' s s e r v i c e s a t h e a r i n g , under ORS 656.386(1). I n i t s b r i e f , SAIF a l s o 
seeks r e v e r s a l o f t h e Referee's o r d e r f i n d i n g i t r e s p o n s i b l e f o r c l a i m a n t ' s c u r 
r e n t c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y and 
a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

M e d i c a l S e r v i c e s c l a i m a g a i n s t SAIF 

We a f f i r m and adopt t h e Referee's "Opinion and C o n c l u s i o n s " r e g a r d i n g t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s a g a i n s t SAIF. 

"New" o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t L i b e r t y N o r t h w e s t 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e upon 
w h i c h c l a i m a n t was l a s t exposed t o employment c o n d i t i o n s w h i c h a l l e g e d l y caused 
t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . C l a i m 
a n t l a s t worked f o r L i b e r t y Northwest's i n s u r e d on o r about F e b r u a r y 8, 1989. 
T h e r e f o r e , t h e l a s t work exposure w i t h t h a t employer w h i c h c o u l d have c o n t r i 
b u t e d t o her back and neck c o n d i t i o n o c c u r r e d i n February 1989. A c c o r d i n g l y , 
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t h e o c c u p a t i o n a l d i s e a s e law e f f e c t i v e between January 1, 1988 and J u l y 1, 1990 
b e f o r e i t s amendment i s a p p l i c a b l e . See Johnson, supra, a t 146-48. 

C l a i m a n t ' s work f o r L i b e r t y Northwest's i n s u r e d , s e l l i n g a d v e r t i s i n g and 
d e s i g n i n g and " l a y i n g o u t " adds, i n v o l v e d d a i l y hours on t h e t e l e p h o n e , p r o 
l o n g e d b e n d i n g o v e r a desk, and r e p e t i t i v e r e a c h i n g and l i f t i n g o f l a y o u t books. 
C o n s i d e r i n g t h e s e a c t i v i t i e s , we conclude t h a t her o c c u p a t i o n a l d i s e a s e c l a i m i s 
f o r a c o n d i t i o n r e s u l t i n g f r o m a " s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s " 
under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . To e s t a b l i s h t h a t her c o n d i t i o n i s compensable 
under s u b s e c t i o n ( l ) ( c ) , c l a i m a n t must prove t h a t t h e s e t r a u m a t i c e v e n t s a t work 
were t h e m a j o r c o n t r i b u t i n g cause o f a w orsening o f her p r e e x i s t i n g back and 
neck c o n d i t i o n s . Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 ( 1 9 9 1 ) . I n 
d e t e r m i n i n g whether c l a i m a n t has met t h e burden o f p r o v i n g t h a t work c o n d i t i o n s 
were t h e m a j or c o n t r i b u t i n g cause o f a d i s e a s e o r i t s w o r s e n i n g , we compare em
ployment c o n d i t i o n s t o non-employment c o n d i t i o n s , e x p l a n a t i o n s o r e x p o s u r e s . 
See McGarrah v. SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; David K. Bover, 43 Van N a t t a 561 
( 1 9 9 1 ) . 

C o n s i d e r i n g t h e passage o f t i m e s i n c e t h e 1978 i n j u r y and t h e number o f 
p o t e n t i a l causes f o r c l a i m a n t ' s c u r r e n t problems, we c o n c l u d e t h a t t h e c a u s a t i o n 
i s s u e i s a complex m e d i c a l q u e s t i o n . The answer l a r g e l y t u r n s on an a n a l y s i s o f 
t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 424-26 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . We r e l y on 
m e d i c a l o p i n i o n s w h i c h a r e w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . 
Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

R e l y i n g upon t h e Board's d e c i s i o n i n Donna E. Aschbacher, 41 Van N a t t a 
1272 ( 1 9 8 9 ) , t h e R eferee d e t e r m i n e d t h a t c l a i m a n t ' s c o n d i t i o n i s compensable as 
t o L i b e r t y N o r t h w e s t , based on t h e o p i n i o n s o f Drs. Maloney and W a t t s , who 
a t t r i b u t e c l a i m a n t ' s i n c r e a s e d symptoms t o her work a t L i b e r t y N o r t h w e s t ' s 
i n s u r e d . However, t h e Court o f Appeals has r e c e n t l y r e v e r s e d our d e c i s i o n i n 
Aschbacher. Under Aetna C a s u a l t y Co. v. Aschbacher, supra, i n o r d e r t o e s t a b 
l i s h t h a t her c l a i m i s compensable as an o c c u p a t i o n a l d i s e a s e , c l a i m a n t b e a r s 
t h e b u rden o f p r o v i n g t h a t her work exposure was t h e major c o n t r i b u t i n g cause o f 
a w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . 

C l a i m a n t and SAIF argue t h a t t h e c l a i m i s compensable as t o L i b e r t y N o r t h 
west, based on 1989 x - r a y changes which were n o t p r e s e n t i n e a r l i e r x - r a y s , r e 
c e n t d e c r e a s e d range o f m o t i o n measurements, and t h e f a c t t h a t c l a i m a n t ' s symp
toms s t a b i l i z e d f o u r o r f i v e y e ars a f t e r t h e 1978 i n j u r y , b u t worsened about 
t h r e e months a f t e r she began w o r k i n g f o r L i b e r t y ' s i n s u r e d . We a r e n o t p e r 
suaded by t h e s e arguments, f o r t h e f o l l o w i n g reasons. F i r s t , i n t h i s m e d i c a l l y 
complex case, a t e m p o r a l r e l a t i o n s h i p between work and a changed c o n d i t i o n i s 
n o t s u f f i c i e n t t o e s t a b l i s h c a u s a t i o n . Second, a l t h o u g h c l a i m a n t has l o s t range 
o f m o t i o n and x - r a y s do r e v e a l a b n o r m a l i t i e s n o t p r e v i o u s l y p r e s e n t , (compare 
Exs. 8-3 & 9A-4 w i t h Exs. 20A-2; 10 & 2 8 ) , no m e d i c a l o p i n i o n r e l a t e s t h e s e 
changes t o c l a i m a n t ' s work exposure a t L i b e r t y ' s i n s u r e d . Moreover, Dr. 
Maloney, c l a i m a n t ' s f o r m e r t r e a t i n g p h y s i c i a n , s t a t e d t h a t she was u n a b l e t o 
r e l a t e c l a i m a n t ' s o b j e c t i v e f i n d i n g s (as opposed t o her symptoms) t o t h e l a t t e r 
employment. (Exs. 38A; 45.) I n t h i s r e g a r d , we a l s o n o t e t h a t Maloney was un
w i l l i n g t o c o n c l u d e t h a t c l a i m a n t ' s muscle c e l l s t r u c t u r e had changed, d e s p i t e 
her i n c r e a s e d symptoms. (Ex. 46-29-30). 

The m e d i c a l e v i d e n c e i s d i v i d e d r e g a r d i n g t h e r e l a t i o n s h i p between 
c l a i m a n t ' s a d v e r t i s i n g s a l e s work and her c u r r e n t c o n d i t i o n . I n J u l y 1989, Dr. 
W a t t s , t r e a t i n g c h i r o p r a c t o r , o p i n e d t h a t c l a i m a n t ' s work " c o n s i s t e n t l y a g g r a 
v a t e d her p r e e x i s t i n g i n j u r y . " (Ex. 4 0 ) . He e x p l a i n e d t h a t c l a i m a n t ' s e a r l i e r 
i n j u r y caused a c h r o n i c c o n d i t i o n , such t h a t t h e i n j u r e d muscles a r e more sus
c e p t i b l e t o r e i n j u r y . ( I d . ) I n June 1990, Watts o p i n e d t h a t c l a i m a n t ' s muscle 
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t i s s u e would r e q u i r e t i m e t o " r e h e a l . " (Ex. 4 4 - 1 ) . A l t h o u g h we c o n c l u d e t h a t 
W a t t s ' o p i n i o n s u p p o r t s a f i n d i n g o f some degree o f c a u s a l r e l a t i o n s h i p between 
c l a i m a n t ' s j o b a c t i v i t i e s and her c o n d i t i o n , i t i s n o t s u f f i c i e n t t o c a r r y her 
burden under Aschbacher, supra. 

Dr. K e n d r i c k , n e u r o l o g i s t , examined c l a i m a n t , r e v i e w e d her h i s t o r y and 
o p i n e d i n 1989 t h a t c l a i m a n t ' s " b a s i c i n j u r y d a t e s back t o her o l d [1978] 
i n j u r y . " (Ex. 38; see Ex. 2 8 ) . 

Dr. Maloney n o t e d numerous p o s s i b l e causes f o r c l a i m a n t ' s c u r r e n t p r o b 
lems, i n c l u d i n g p a i n , r e p e t i t i v e p h y s i c a l a c t i v i t i e s , and o t h e r p h y s i c a l and o r 
p s y c h o l o g i c a l s t r e s s o r s . I n her o p i n i o n , such s t r e s s o r s c o u l d l e a d t o t h e 
r e f l e x i v e muscle s h o r t e n i n g w h i c h she b e l i e v e s causes c l a i m a n t ' s c o m p l a i n t s . 
However, Maloney d e c l i n e d t o q u a n t i f y t h e a c t u a l c o n t r i b u t i o n by c a u s a l f a c t o r s 
i n c l a i m a n t ' s case. I n t h e absence o f p e r s u a s i v e e x p e r t e v i d e n c e i n t h i s r e 
g a r d , we a r e u n w i l l i n g t o conclude t h a t c l a i m a n t ' s work exposure was t h e major 
c o n t r i b u t i n g cause o f her c u r r e n t c o n d i t i o n . A c c o r d i n g l y , we c o n c l u d e t h a t 
c l a i m a n t has n o t c a r r i e d her burden o f p r o v i n g t h a t her c l a i m i s compensable as 
t o L i b e r t y N o r t h w e s t ' s i n s u r e d . 

R e s p o n s i b i l i t y 

Inasmuch as we have concluded t h a t c l a i m a n t ' s c l a i m i s n o t compensable as 
t o h e r l a t e r employment w i t h L i b e r t y Northwest's i n s u r e d , r e s p o n s i b i l i t y remains 
w i t h SAIF's i n s u r e d . 

A t t o r n e y f e e s 

On r e v i e w , c l a i m a n t contends t h a t t h e Referee i m p r o p e r l y f a i l e d t o award 
he r an assessed a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t L i b e r t y N o r t h w e s t ' s d e n i a l 
i n s o f a r as i t d e n i e d c o m p e n s a b i l i t y . However, we have c o n c l u d e d t h a t L i b e r t y 
N o r t h w e s t ' s d e n i a l s h o u l d be u p h e l d i n i t s e n t i r e t y . A c c o r d i n g l y , c l a i m a n t has 
n o t p r e v a i l e d on any aspect o f L i b e r t y Northwest's d e n i a l , and no assessed f e e 
may be awarded a g a i n s t L i b e r t y Northwest. ORS 656.386( 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 6, 1990 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s May 4, 1989 d e n i a l i n s o f a r as i t d e n i e d com
p e n s a b i l i t y i s r e v e r s e d . L i b e r t y Northwest's d e n i a l i s r e i n s t a t e d and u p h e l d i n 
i t s e n t i r e t y . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

August 29, 1991 C i t e as 43 Van N a t t a 1809 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD A. WILLIAMS, Claimant 

WCB Case No. 89-17142 
ORDER ON OF ABATEMENT 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s t h a t we r e c o n s i d e r our J u l y 30, 1991 Order on Reconsid
e r a t i o n , w h i c h d e n i e d remand, r e v e r s e d t h e Referee's J u l y 3, 1990 o r d e r , and 
r e i n s t a t e d and u p h e l d t h e i n s u r e r s ' August 28, 1989 d e n i a l o f an o c c u p a t i o n a l 
d i s e a s e c l a i m . C l a i m a n t contends t h e Board i n a p p r o p r i a t e l y c o n s i d e r e d t h e i n 
s u r e r ' s "de f a c t o " d e n i a l f o r c l a i m a n t ' s low back c o n d i t i o n i n i t s Order o f 
R e c o n s i d e r a t i o n . F u r t h e r , c l a i m a n t r e q u e s t s an assessed a t t o r n e y f e e f o r h a v i n g 
p r e v a i l e d on t h e "de f a c t o " d e n i a l . I n t h e a l t e r n a t i v e , c l a i m a n t r e q u e s t s 
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remand f o r f u r t h e r e v i d e n c e t a k i n g . The i n s u r e r f i l e d a response t o c l a i m a n t ' s 
m o t i o n on August 26, 1991. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r c l a i m a n t ' s m o t i o n , o u r p r i o r 
o r d e r i s a b a t e d and w i t h d r a w n . F o l l o w i n g r e c o n s i d e r a t i o n , we s h a l l i s s u e a new 
o r d e r . 

I T I S SO ORDERED. 

August 30, 1991 C i t e as 43 Van N a t t a 1810 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
TIMOTHY J . BOWEN, Claimant 

WCB Case No. 90-05470 
ORDER ON REVIEW 

G a t t i & G a t t i , C l a i m a n t A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r t h a t : (1) u p h e l d 
t h e i n s u r e r ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t low back c o n d i 
t i o n ; (2) d e c l i n e d t o assess a r e l a t e d p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y 
u n r e a s o n a b l e d e n i a l ; (3) u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s headache c o n d i t i o n 
c l a i m ; and (4) d e c l i n e d t o assess a r e l a t e d p e n a l t y and a t t o r n e y f e e f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n , compens
a b i l i t y and p e n a l t i e s and a t t o r n e y f e e . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

The Board adopts t h e Referee's c o n c l u s i o n s and o p i n i o n on t h e i s s u e o f 
a g g r a v a t i o n . 

Compensability/Headache c o n d i t i o n 

The R e f e r e e c o n c l u d e d t h a t , because c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e 
d e n i a l o f h i s headache c l a i m was n o t f i l e d u n t i l J u l y 6, 1990, and a h e a r i n g 
convened J u l y 16, 1990, t h e m a t t e r s h o u l d be ana l y z e d under t h e Workers' Compen
s a t i o n A c t as amended, e f f e c t i v e J u l y 1, 1990. 

We agree t h a t t h e Referee a p p l i e d t h e c o r r e c t law. See I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . We f u r t h e r agree t h a t c l a i m a n t d i d n o t p r o v e t h a t h i s 
o r i g i n a l i n j u r y was t h e major c o n t r i b u t i n g cause o f a c o n s e q u e n t i a l headache 
c o n d i t i o n , and we adopt t h e Referee's c o n c l u s i o n s and o p i n i o n on t h a t i s s u e . 
See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; J u l i e K. Gasperino. 43 Van N a t t a 1151 ( 1 9 9 1 ) . 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n on t h e p e n a l t y and a t t o r n e y 
f e e i s s u e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 31 , 1990, as amended November 5, 1990, 
i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
HOWARD L. BURTIS, Claimant 

WCB Case No. 90-19778 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r which 
s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t t r e a t m e n t , need f o r s u r g e r y 
and d i s a b i l i t y . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

The employer contends, i n p a r t , t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n r e q u i r 
i n g t r e a t m e n t i s n o t compensable because t h a t t r e a t m e n t i s d i r e c t e d s o l e l y t o 
c l a i m a n t ' s p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . However, p u r s u a n t t o ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , t h e t e s t does n o t t u r n upon whether t h e t r e a t m e n t i s sepa
r a t e l y d i r e c t e d t o e i t h e r t h e "compensable i n j u r y " o r t h e p r e e x i s t i n g c o n d i t i o n . 
I n s t e a d , t h e r e s u l t i n g c o n d i t i o n ( c e r v i c a l s t r a i n superimposed upon d e g e n e r a t i v e 
c e r v i c a l s p i n e d i s e a s e ) i s compensable o n l y t o t h e e x t e n t t h e compensable i n j u r y 
i s and remains t h e major c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r t r e a t 
ment. We agree w i t h t h e Referee t h a t t h e m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t 
c l a i m a n t ' s a c c e p t e d c e r v i c a l s t r a i n i s and remains t h e major c o n t r i b u t i n g cause 
o f h i s d i s a b i l i t y and need f o r t r e a t m e n t . 

C l a i m a n t i s e n t i t l e d t o a re a s o n a b l e , assessed a t t o r n e y f e e f o r success
f u l l y d e f e n d i n g t h e employer's Board appeal o f t h e Referee's o r d e r . ORS 
65 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $800, t o be p a i d 
by t h e s e l f - i n s u r e d employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 18, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed a t t o r n e y f e e 
o f $800, t o be p a i d by t h e s e l f - i n s u r e d employer. 

August 30, 1991 C i t e as 43 Van N a t t a 1811 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
TORRY R. CULP, Claimant 
WCB Case No. 89-21819 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Robert Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r t h a t : (1) i n 
c r e a s e d h i s unscheduled permanent d i s a b i l i t y award f o r a r i g h t s h o u l d e r c o n d i 
t i o n f r o m 17 p e r c e n t (54.4 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 22 
p e r c e n t (70.4 d e g r e e s ) ; and (2) d e c l i n e d t o award sched u l e d permanent d i s a b i l i t y 
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f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t arm. On r e v i e w , t h e i s s u e i s e x t e n t o f 
uns c h e d u l e d and sc h e d u l e d permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

Unscheduled permanent d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o 22 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y f o r h i s r i g h t s h o u l d e r c o n d i t i o n . We m o d i f y . 

I n t h e p r e s e n t case, t h e p a r t i e s do n o t d i s p u t e t h e v a l u e s a s s i g n e d by t h e 
Re f e r e e f o r c l a i m a n t ' s age, e d u c a t i o n and a d a p t a b i l i t y . We t h e r e f o r e a c c e p t 
t h o s e v a l u e s and d i s c u s s o n l y t h e i s s u e o f impai r m e n t . 

C l a i m a n t agrees w i t h t h e impairment v a l u e s a s s i g n e d by t h e R e f e r e e f o r h i s 
l o s s o f range o f m o t i o n and c h r o n i c r i g h t s h o u l d e r c o n d i t i o n . However, c l a i m a n t 
contends t h a t t h e R e f e r e e s h o u l d have assi g n e d a v a l u e f o r l o s s o f s t r e n g t h i n 
t h e s h o u l d e r . 

C l a i m a n t argues t h a t i n May 1989, h i s t r e a t i n g p h y s i c i a n , Dr. B u t t e r s , 
M.D., r e p o r t e d t h a t c l a i m a n t has moderate weakness i n h i s r o t a t o r c u f f s t r e n g t h . 
I n a d d i t i o n , a p h y s i c a l t h e r a p i s t r e p o r t e d t h a t c l a i m a n t had c o n t i n u e d weakness 
o f f o r w a r d e l e v a t i o n power, and was a b l e t o w i t h s t a n d m i n i m a l r e s i s t a n c e 
( a l t h o u g h ) e x t e r n a l r o t a t i o n power had i n c r e a s e d . I n October 1989, Dr. B u t t e r s 
s t a t e d t h a t c l a i m a n t had marked s t r e n g t h d e f i c i t o f e x t e r n a l r o t a t i o n and moder
a t e p a r t i a l permanent m e d i c a l impairment i n v o l v i n g t h e l e f t s h o u l d e r due t o l o s s 
o f s t r e n g t h . F i n a l l y , c l a i m a n t argues t h a t he t e s t i f i e d t h a t he had no s t r e n g t h 
i n h i s s h o u l d e r and he demonstrated h i s d i f f i c u l t y l i f t i n g an o b j e c t a t h e a r i n g . 

The SAIF C o r p o r a t i o n contends t h a t a p h y s i c a l t h e r a p i s t may n o t measure 
im p a i r m e n t f o r purposes o f an award under t h e s t a n d a r d s . See L i n d a F. W r i g h t , 
42 Van N a t t a 2570 ( 1 9 9 0 ) . SAIF a l s o argues t h a t Referees may n o t make range o f 
m o t i o n f i n d i n g s based upon t h e i r o b s e r v a t i o n s a t h e a r i n g and, c o n s e q u e n t l y , t h e 
Ref e r e e may n o t r a t e c l a i m a n t ' s l o s s o f s t r e n g t h by o b s e r v i n g h i s i n a b i l i t y t o 
l i f t c e r t a i n w e i g h t s a t h e a r i n g . See Darcv M. Greene. 42 Van N a t t a 1372 ( 1 9 9 0 ) . 

We agree w i t h SAIF t h a t t h e f i n d i n g s o f a p h y s i c a l t h e r a p i s t may n o t be 
used t o r a t e c l a i m a n t ' s i m p a i r m e n t , and a d d i t i o n a l l y , t h e r e i s no e v i d e n c e t h a t 
Dr. B u t t e r s r e v i e w e d and accepted t h e t h e r a p i s t ' s f i n d i n g s as h i s own. We a l s o 
agree t h a t a Re f e r e e may n o t r a t e a c l a i m a n t ' s l o s s o f s t r e n g t h by o b s e r v i n g 
c l a i m a n t a t h e a r i n g , as t h e s t a n d a r d s r e q u i r e such impairment t o be r a t e d by a 
p h y s i c i a n . However, t h e r e c o r d c l e a r l y shows t h a t Dr. B u t t e r s has f o u n d t h a t 
c l a i m a n t has a moderate l o s s o f s h o u l d e r s t r e n g t h as a r e s u l t o f h i s compensable 
r o t a t o r c u f f t e a r . 

Dr. B u t t e r s r e s t r i c t e d c l a i m a n t from r e t u r n i n g t o work t h a t i n v o l v e d 
r e p e t i t i v e l i f t i n g o f over 20 pounds. Claimant c r e d i b l y t e s t i f i e d t h a t he was 
un a b l e t o l i f t t h e 50 pound bags o f grass seed t h a t he had p r e v i o u s l y been a b l e 
t o l i f t a t work. Moreover, Dr. B u t t e r s has r e p e a t e d l y r e p o r t e d t h a t c l a i m a n t 
has l o s t s h o u l d e r s t r e n g t h due t o h i s compensable i n j u r y . T h e r e f o r e , we con
c l u d e t h a t an i m p a i r m e n t v a l u e o f 15 p e r c e n t s h o u l d be awarded f o r c l a i m a n t ' s 
l o s s o f s h o u l d e r s t r e n g t h . Former OAR 436-35-330(19); Herman H. P l a e t h , 42 Van 
N a t t a 2507 ( 1 9 9 0 ) . 



T o r r y R. Culp, 43 Van N a t t a 1811 (1991) 1813 

I n a r r i v i n g a t an impairment v a l u e f o r c l a i m a n t ' s s h o u l d e r c o n d i t i o n , t h e 
Re f e r e e s t a t e d t h a t c l a i m a n t was e n t i t l e d t o a v a l u e f o r h i s c h r o n i c , d i s a b l i n g 
p a i n . He c o n c l u d e d , however, t h a t c l a i m a n t was e n t i t l e d t o a v a l u e o f 5 p e r c e n t 
under f o r m e r OAR 436-25-320(4), f o r h i s c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e 
use o f an unscheduled body p a r t . We agree t h a t c l a i m a n t i s e n t i t l e d t o a 5 p e r 
c e n t i m p a i r m e n t v a l u e f o r h i s c h r o n i c s h o u l d e r c o n d i t i o n w h i c h l i m i t s h i s a b i l 
i t y t o r e p e t i t i v e l y l i f t o b j e c t s . However, under t h e a p p l i c a b l e v e r s i o n o f t h e 
s t a n d a r d s , c l a i m a n t would n o t be e n t i t l e d t o a v a l u e f o r d i s a b l i n g p a i n . See 
f o r m e r OAR 436-35-320(1); S h e i l a A. Davison, 42 Van N a t t a 2350 ( 1 9 9 0 ) . 

To a r r i v e a t a t o t a l impairment v a l u e f o r t h e s h o u l d e r , c l a i m a n t ' s i m p a i r 
ment v a l u e s o f 15 p e r c e n t f o r l o s s o f s h o u l d e r s t r e n g t h , 9 p e r c e n t f o r l o s t 
r a nge o f m o t i o n and 5 p e r c e n t f o r h i s c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use 
a r e combined ( n o t added) f o r a t o t a l impairment v a l u e o f 27. Former OAR 436-35-
320(2) . 

To compute c l a i m a n t permanent d i s a b i l i t y under t h e s t a n d a r d s , c l a i m a n t ' s 
age v a l u e , 0, i s added t o h i s e d u c a t i o n v a l u e , 4, f o r a sum o f 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 2, t h e p r o d u c t i s 8. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 27, t h e r e s u l t i s 35 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 35 p e r c e n t . 

Scheduled permanent d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had n o t dem o n s t r a t e d l o s s o f use o r 
f u n c t i o n o f t h e r i g h t arm and had n o t proven a l o s s o f g r i p s t r e n g t h . We agree. 

C l a i m a n t contends t h a t a t h e a r i n g , t h e Referee n o t e d t h a t c l a i m a n t ' s l e f t 
b i c e p appeared l a r g e r t h a n h i s r i g h t b i c e p . C l a i m a n t a l s o t e s t i f i e d t h a t he be
l i e v e d t h a t h i s r i g h t hand g r i p s t r e n g t h was 20 p e r c e n t s t r o n g e r t h a n h i s l e f t , 
b u t b e f o r e t h e i n j u r y , h i s r i g h t hand had been t w i c e as s t r o n g as t h e l e f t . 
C l a i m a n t contends t h a t t h e sta n d a r d s p r o v i d e f o r decreased g r i p s t r e n g t h due t o 
a t r o p h y and f o r a v a l u e f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use. C l a i m 
a n t argues t h a t l a y t e s t i m o n y i s s u f f i c i e n t t o e s t a b l i s h h i s i m p a i r m e n t and t h e 
f a c t t h a t he has no m e d i c a l evidence t o s u p p o r t h i s c l a i m i s n o t f a t a l t o h i s 
case. 

We c o n c l u d e t h a t t h e Referee's o b s e r v a t i o n s o f p o s s i b l e a t r o p h y o f c l a i m 
a n t ' s upper e x t r e m i t y and c l a i m a n t ' s t e s t i m o n y r e g a r d i n g h i s assessment o f h i s 
l o s t g r i p s t r e n g t h a r e n o t s u f f i c i e n t t o e s t a b l i s h c l a i m a n t ' s i m p a i r m e n t under 
t h e s t a n d a r d s . See Darcv M. Greene, supra. We agree w i t h t h e Refer e e ' s c o n c l u 
s i o n t h a t c l a i m a n t has n o t proven e n t i t l e m e n t t o an award o f s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t arm. 

ORDER 

The Referee's o r d e r d a t e d October 15, 1990 i s m o d i f i e d . I n a d d i t i o n t o 
t h e R e f e r e e ' s award o f 22 p e r c e n t (70.4 d e g r e e s ) , c l a i m a n t i s awarded 13 p e r c e n t 
(41.6 d egrees) unscheduled permanent d i s a b i l i t y f o r h i s r i g h t s h o u l d e r i n j u r y , 
g i v i n g him a t o t a l award t o d a t e o f 35 p e r c e n t (112 d e g r e e s ) . C l a i m a n t ' s a t t o r 
ney i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , 
p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, t h e t o t a l o u t - o f - c o m p e n s a t i o n 
f e e s awarded under t h e Referee and Board o r d e r s s h a l l n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
ANNETTE M. KELLEY, Claimant 

WCB Case No. 90-09709 
ORDER ON REVIEW 

G a t t i , e t a l . , Claimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 
C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee D a v i s ' o r d e r t h a t : 

(1) d e c l i n e d t o award an assessed a t t o r n e y f e e f o r her c o u n s e l ' s s e r v i c e s i n 
o b t a i n i n g t h e s e l f - i n s u r e d employer's r e s c i s s i o n o f i t s m e d i c a l s e r v i c e s d e n i a l 
p r i o r t o h e a r i n g ; and (2) d e c l i n e d t o assess a p e n a l t y and r e l a t e d f e e f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e p e n a l t i e s and a t t o r n e y 
f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's F i n d i n g s o f Fac t . 

CONCLUSIONS OF LAW AND OPINION 
A t t o r n e y Fees 

The R e f e r e e , r e l y i n g on Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , c o n c l u d e d 
t h a t no a t t o r n e y f e e was a v a i l a b l e f o r a d e n i a l r e s c i n d e d p r i o r t o h e a r i n g . 
However, s i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e has e f f e c t i v e l y o v e r r u l e d 
Jones by amending ORS 656.386(1) t o a l l o w an a t t o r n e y f e e i f an a t t o r n e y i s 
i n s t r u m e n t a l i n o b t a i n i n g compensation, even though a h e a r i n g i s n o t h e l d . See 
ORS 656.386(1) (amended June 1991). That amendment a p p l i e s r e t r o a c t i v e l y t o 
cases i n w h i c h t h e o r d e r was not f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f t h e 
a c t . SB 540, 3. Such i s t h e case here. 

I n an a l t e r n a t i v e f i n d i n g , t h e Referee con c l u d e d t h a t a modest a t t o r n e y 
f e e w o u ld be a p p r o p r i a t e because t h e evidence showed t h a t t h e p r i m a r y r e a s o n t h e 
d e n i a l was w i t h d r a w n was due t o a change i n t h e law. 

We c o n c l u d e t h a t c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g compen
s a t i o n f o r c l a i m a n t w i t h o u t a h e a r i n g and, a c c o r d i n g l y , an a t t o r n e y f e e f o r s e r 
v i c e s p r i o r t o t h e h e a r i n g i s w a r r a n t e d . However, we agree w i t h t h e R e f e r e e 
t h a t t h e e m p loyer's r e s c i s s i o n was based p r i m a r i l y upon a change i n t h e law, 
r a t h e r t h a n e f f o r t s by c l a i m a n t ' s c o u n s e l . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s p r i o r t o t h e h e a r i n g c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e i s $350, t o be 
p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h e case, and t h e r e l a t i v e l y modest v a l u e o f t h e i n t e r 
e s t i n v o l v e d t o c l a i m a n t . 

P e n a l t i e s and a t t o r n e y f e e s 

We adopt t h e Referee's o p i n i o n and c o n c l u s i o n on t h e i s s u e o f p e n a l t i e s 
and a t t o r n e y f e e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 18, 1991 i s r e v e r s e d i n p a r t and a f f i r m 
ed i n p a r t . That p o r t i o n w h i c h d e c l i n e d t o award an assessed a t t o r n e y f e e f o r 
s e r v i c e s c o n c e r n i n g t h e s e l f - i n s u r e d employer's r e s c i s s i o n o f i t s d e n i a l p r i o r 
t o h e a r i n g i s r e v e r s e d . For s e r v i c e s r e n d e r e d i n c o n j u n c t i o n w i t h t h e r e s c i s 
s i o n o f t h e d e n i a l , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f 
$350, p a y a b l e by t h e s e l f - i n s u r e d employer. The remainder o f t h e o r d e r i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
STEPHEN A. ROBERTS, Claimant 

WCB Case No. 90-15200 
ORDER ON REVIEW 

Emmons, e t a l . , C l aimant A t t o r n e y s 
Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Baker's o r d e r t h a t i n 
c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r a r i g h t l e g (knee) 
i n j u r y f r o m 24 p e r c e n t (36 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 42 
p e r c e n t (63 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f sc h e d u l e d permanent 
d i s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

SAIF argues t h a t t h e Referee s h o u l d n o t have used t h e range o f m o t i o n 
t e s t i n g p e r f o r m e d a t t h e Jennings Lodge f a c i l i t y t o i n c r e a s e c l a i m a n t ' s d i s a b i l 
i t y award. I t contends t h a t t h e Referee s h o u l d have r e l i e d on t h e measurements 
made by t h e Western M e d i c a l C o n s u l t a n t s , w h i c h were more contemporaneous w i t h 
t h e d a t e c l a i m a n t became m e d i c a l l y s t a t i o n a r y and t h e c l a i m was c l o s e d . We 
n o t e , p r e l i m i n a r i l y , t h a t under t h e a p p l i c a b l e law, we r a t e d i s a b i l i t y as o f t h e 
d a t e o f h e a r i n g , n o t as o f t h e d a t e o f c l a i m c l o s u r e . The amendments t o ORS 
656.283(7) and 656.295(5), which c r e a t e a d i f f e r e n t r a t i n g p r i n c i p l e , do n o t 
a p p l y because c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e J u l y 1, 1990. See Or 
Laws 1990, Ch. 2, Sec. 5 4 ( 3 ) . 

We agree t h a t measurements c l o s e i n t i m e t o t h e d a t e o f d e t e r m i n a t i o n are 
f a v o r e d i n r a t i n g t h e e x t e n t o f an i n j u r e d w orker's d i s a b i l i t y . I n t h i s case, 
however, c l a i m a n t c r e d i b l y t e s t i f i e d t h a t t h e Western M e d i c a l C o n s u l t a n t s ' exam
i n a t i o n o f h i s knee l a s t e d a t o t a l o f f i v e m i n u t e s , whereas t h e J e n n i n g s Lodge 
e x a m i n a t i o n l a s t e d an hour and a h a l f and i n c l u d e d m e c h a n i c a l muscle t e s t i n g on 
t h e Cybex machine. SAIF does not d i s p u t e t h o s e f a c t s . Moreover, c o n t r a r y t o 
SAIF's a s s e r t i o n , t h e r e i s no o t h e r evidence t h a t c l a i m a n t ' s knee c o n d i t i o n im
pr o v e d a f t e r t h e t e s t i n g performed a t t h e Jennings Lodge. W h i l e a l o n g e r exami
n a t i o n i s n o t n e c e s s a r i l y a more r e l i a b l e e x a m i n a t i o n , we co n c l u d e under t h e s e 
c i r c u m s t a n c e s , t h a t t h e Referee p r o p e r l y r e l i e d upon t h e J e n n i n g s Lodge t e s t i n g 
r e s u l t s as t h e most r e l i a b l e i n d i c a t o r o f c l a i m a n t ' s t r u e r a n g e - o f - m o t i o n 
f i n d i n g s . 

On r e v i e w , c l a i m a n t ' s award o f compensation has n o t been d i s a l l o w e d o r r e 
duced. Hence, h i s a t t o r n e y i s e n t i t l e d t o an assessed f e e . OR 65 6 . 3 8 2 ( 2 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t $400 
i s a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s e f f o r t s c o n c e r n i n g t h e 
i s s u e o f permanent d i s a b i l i t y . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u 
l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d January 9, 1991 i s a f f i r m e d . C l a i m a n t ' s a t t o r 
ney i s awarded a $400 assessed f e e , payable by t h e SAIF C o r p o r a t i o n , f o r s e r 
v i c e s on r e v i e w r e g a r d i n g t h e permanent d i s a b i l i t y i s s u e . 
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I n t h e M a t t e r o f t h e Compensation o f 
JUAN L. TORRES, Claimant 
WCB Case No. 90-20836 

ORDER ON REVIEW 
M i c h a e l B. Dye, Claimant A t t o r n e y 

Steve C o t t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e H a r r i ' s 
o r d e r w h i c h assessed a t t o r n e y fees under ORS 656.382(1) f o r i t s u n r e a s o n a b l e 
d e n i a l . On r e v i e w , t h e i s s u e i s p e n a l t y - r e l a t e d a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

The R e f e r e e c o n c l u d e d t h a t SAIF's d e n i a l c o n s t i t u t e d an u n r e a s o n a b l e 
r e s i s t a n c e t o t h e payment o f compensation and assessed a p e n a l t y p u r s u a n t t o 
ORS 656 . 2 6 2 ( 1 0 ) . A d d i t i o n a l l y , t h e Referee awarded a p e n a l t y - r e l a t e d a t t o r n e y 
f e e o f $200 p u r s u a n t t o ORS 656.382(1). 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t ORS 656.382(1) p r o v i d e s a s e p a r a t e and a d d i 
t i o n a l b a s i s f o r t h e award o f p e n a l t y - r e l a t e d a t t o r n e y f e e s when t h e c a r r i e r 
u n r e a s o n a b l y r e f u s e s t o pay compensation and t h e r e a r e amounts t h e n due and 
owing. We d i s a g r e e . 

When t h e c a r r i e r u n r e a s o n a b l y r e f u s e s t o pay compensation and t h e r e a r e 
amounts t h e n due upon whi c h t o assess a p e n a l t y p u r s u a n t t o ORS 656 . 2 6 2 ( 1 0 ) , 
ORS 656.382(1) does n o t p r o v i d e a s e p a r a t e and a d d i t i o n a l a t t o r n e y f e e award f o r 
t h e same c o n d u c t . See N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) ; H a r r y E. 
F o r r e s t e r , 43 Van N a t t a 1480 (19 9 1 ) . I n t h e p r e s e n t case, t h e Re f e r e e c o n c l u d e d 
t h a t t h e r e were amounts t h e n due upon which he assessed t h e p e n a l t y p u r s u a n t t o 
ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . ORS 656.262(10)(a) p r o v i d e s t h a t t h e a t t o r n e y s h a l l r e c e i v e 
o n e - h a l f t h e p e n a l t y " i n l i e u o f an a t t o r n e y f e e . " A c c o r d i n g l y , we c o n c l u d e 
t h a t c l a i m a n t i s n o t e n t i t l e d t o an a d d i t i o n a l a t t o r n e y f e e award under ORS 
656.382. I n s t e a d , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o r e c e i v e o n e - h a l f t h e a d d i 
t i o n a l amount assessed under ORS 656.262(10). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 27, 1991, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . The Referee's $200 a t t o r n e y f e e award i s r e v e r s e d . C l a i m 
a n t ' s c o u n s e l i s e n t i t l e d t o o n e - h a l f o f t h e p e n a l t y assessed by t h e R e f e r e e i n 
l i e u o f an a t t o r n e y f e e . The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
PAULINE E. BINGHAM, Claimant 

WCB Case Nos. 90-18212 & 91-00412 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Neal's o r d e r which: 
(1) u p h e l d t h e s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f her c u r r e n t l e f t f o o t 
c o n d i t i o n ; (2) found t h a t her l e f t f o o t c l a i m was n o t p r e m a t u r e l y c l o s e d ; (3) 
a f f i r m e d a D e t e r m i n a t i o n Order t h a t d i d n o t award any schedul e d permanent d i s 
a b i l i t y f o r t h e l e f t f o o t ; (4) up h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f her 
a g g r a v a t i o n c l a i m f o r a c e r v i c a l c o n d i t i o n ; and (5) u p h e l d t h e s e l f - i n s u r e d em
p l o y e r ' s d e n i a l o f her m e d i c a l s e r v i c e s c l a i m f o r c e r v i c a l s u r g e r y . On r e v i e w , 
t h e i s s u e s a r e c o m p e n s a b i l i t y , premature c l o s u r e , e x t e n t o f s c h e d u l e d permanent 
d i s a b i l i t y , a g g r a v a t i o n and reasonableness and n e c e s s i t y o f m e d i c a l s e r v i c e s . 
We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fact" as s e t f o r t h i n t h e Refer e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n J a n uary 1990, c l a i m a n t had f u l l c e r v i c a l range o f m o t i o n and no s i g n i f 
i c a n t muscle spasms. I n October 1990, c l a i m a n t e x p e r i e n c e d decreased c e r v i c a l 
range o f m o t i o n and p a r a v e r t a b r a l muscle spasms. She a l s o e x p e r i e n c e d r a d i c u l a r 
symptoms i n her upper e x t r e m i t i e s . The r a d i c u l a r symptoms were worse on t h e 
l e f t . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s compensable l e f t f o o t c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on 
September 6, 1990. 

C l a i m a n t ' s compensable i n j u r y d i d n o t r e s u l t i n a permanent l o s s o f use o r 
f u n c t i o n o f t h e l e f t f o o t . 

I n O c tober 1990, c l a i m a n t ' s compensable c e r v i c a l c o n d i t i o n s y m p t o m a t i c a l l y 
worsened. As a r e s u l t o f t h i s symptomatic w o r s e n i n g , c l a i m a n t ' s e a r n i n g capac
i t y was d i m i n i s h e d . 

The proposed c e r v i c a l s u r g e r y i s rea s o n a b l e and necessary as a r e s u l t o f 
c l a i m a n t ' s compensable neck i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 
L e f t Foot C o n d i t i o n 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g c o m p e n s a b i l i t y , prema
t u r e c l o s u r e and e x t e n t o f d i s a b i l i t y o f c l a i m a n t ' s l e f t f o o t c o n d i t i o n as s e t 
f o r t h i n t h e s e c t i o n o f t h e Referee's o r d e r e n t i t l e d "Foot c l a i m . " 

C e r v i c a l C o n d i t i o n 

A g g r a v a t i o n 

The R e f e r e e concluded t h a t c l a i m a n t d i d n o t e s t a b l i s h a compensable aggra
v a t i o n o f her c e r v i c a l c o n d i t i o n . We d i s a g r e e . 
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I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o f compensation. ORS 65 6 . 2 7 3 ( 1 ) . To prove a compensable w o r s e n i n g o f her un
s c h e d u l e d c o n d i t i o n , c l a i m a n t must show t h a t i n c r e a s e d symptoms o r a worsened 
u n d e r l y i n g c o n d i t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . S m i t h v. SAIF, 
302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) , r e v ' d on o t h e r 
grounds Lucas v. C l a r k , 106 Or App 687 (1991). F u r t h e r , t h e m e d i c a l w o r s e n i n g 
must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 
656.273(1) and ( 3 ) . 

I n September 1990, Dr. V o e l l e r r e p o r t e d t h a t c l a i m a n t was e x p e r i e n c i n g 
worsened r a d i c u l a r symptoms r e l a t e d t o her c e r v i c a l i n j u r y and r e f e r r e d h e r t o 
Dr. B r e t t . Dr. B r e t t r e p o r t e d t h a t c l a i m a n t had decreased c e r v i c a l r ange o f 
m o t i o n and p a r a v e r t a b r a l muscle spasms. T h e r e a f t e r , c l a i m a n t underwent a c e r v i 
c a l myelogram and d e l a y e d CT scan which Dr. B r e t t i n t e r p r e t e d as showing r e s i d 
u a l impingement on t h e l e f t C5 r o o t i n t h e area o f c l a i m a n t ' s p r e v i o u s s u r g e r y . 
Dr. B r e t t i n d i c a t e d t h a t c l a i m a n t would r e q u i r e a decompressive laminectomy and 
r e l e a s e d her f r o m work. 

C o n v e r s e l y , Dr. Rosenbaum op i n e d t h a t t h e a b n o r m a l i t i e s a p p e a r i n g on t h e 
myelogram and d e l a y e d CT scan had n o t changed s i n c e a m y e l o g r a p h i c CT scan p e r 
formed i n 1989. He f u r t h e r o p i n e d t h a t a l t h o u g h c l a i m a n t e x p e r i e n c e d c e r v i c a l 
symptoms, such symptoms were not c o m p a t i b l e w i t h t h e r a d i o l o g i c a l f i n d i n g s . He 
c o n c l u d e d t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n had n o t changed and t h a t her 
symptomatology was r e s i d u a l c e r v i c a l s t r a i n symptoms c o m p l i c a t e d by f u n c t i o n a l 
o v e r l a y . 

We a r e persuaded by t h e o p i n i o n o f Dr. B r e t t . Dr. B r e t t i s c l a i m a n t ' s 
t r e a t i n g surgeon and p e r f o r m e d c l a i m a n t ' s p r i o r c e r v i c a l s u r g e r y . By c o n t r a s t , 
Dr. Rosenbaum examined c l a i m a n t one t i m e a p p r o x i m a t e l y t h r e e y e a r s a f t e r her 
compensable i n j u r y . Inasmuch as Dr. B r e t t has t r e a t e d c l a i m a n t and p e r f o r m e d 
t h e p r i o r c e r v i c a l s u r g e r y , he i s i n t h e b e s t p o s i t i o n t o o f f e r an o p i n i o n r e 
g a r d i n g c l a i m a n t ' s c e r v i c a l c o n d i t i o n and we t h e r e f o r e f i n d h i s o p i n i o n p e r s u a 
s i v e . See Givens v. SAIF, 61 Or App 490 (1983). A c c o r d i n g l y , we c o n c l u d e t h a t 
c l a i m a n t has e s t a b l i s h e d a symptomatic worsening o f her compensable c e r v i c a l 
c o n d i t i o n w h i c h i s s u p p o r t e d by o b j e c t i v e f i n d i n g s o f decreased range o f m o t i o n 
and muscle spasms. See Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . 

A l t h o u g h c l a i m a n t has e s t a b l i s h e d a symptomatic w o r s e n i n g , she must a l s o 
e s t a b l i s h t h a t t h i s w o r s e n i n g has r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . 
Smith v. SAIF, s u p r a . P r i o r t o her l a s t c l a i m c l o s u r e , Dr. B r e t t i n d i c a t e d t h a t 
c l a i m a n t w o u l d c o n t i n u e t o e x p e r i e n c e c e r v i c a l d i s c o m f o r t , b u t t h a t she c o u l d 
p e r f o r m m o d i f i e d work. At t h a t t i m e , he n o t e d f u l l c e r v i c a l range o f m o t i o n 
w i t h o u t muscle spasms. I n October 1990, however, Dr. B r e t t i n d i c a t e d t h a t 
c l a i m a n t ' s c e r v i c a l range o f m o t i o n had decreased and t h a t she was e x p e r i e n c i n g 
muscle spasms. Dr. B r e t t r e l e a s e d c l a i m a n t from a l l work and r e p o r t e d t h a t her 
d i s a b i l i t y and need f o r t i m e l o s s were r e l a t e d t o t h e compensable c e r v i c a l i n 
j u r y . We r e l y on Dr. B r e t t and conclude t h a t c l a i m a n t has e s t a b l i s h e d d i m i n 
i s h e d e a r n i n g c a p a c i t y as a r e s u l t o f her worsened c o n d i t i o n . 

F i n a l l y , as c l a i m a n t has p r e v i o u s l y been awarded unscheduled permanent 
d i s a b i l i t y , she must a l s o show t h a t t h e worsening i s more t h a n w a x i n g and waning 
o f symptoms c o n t e m p l a t e d by t h e p r e v i o u s permanent d i s a b i l i t y award. ORS 
6 5 6 . 2 7 3 ( 8 ) . 

Here, c l a i m a n t ' s l a s t arrangement o f compensation was t h e J u l y 1990 s t i p u 
l a t i o n w h i c h i n c r e a s e d her award o f unscheduled permanent d i s a b i l i t y t o 45 p e r 
c e n t . The s t i p u l a t i o n made no r e f e r e n c e t o t h e p r o g n o s i s f o r c l a i m a n t ' s c e r v i 
c a l c o n d i t i o n . F u r t h e r m o r e , t h e r e i s no m e d i c a l e v i d e n c e a t t h a t t i m e 
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w h i c h i n d i c a t e d t h a t c l a i m a n t would have f u t u r e p e r i o d s o f waxing and waning. 
P r i o r t o t h a t t i m e , i n January 1990, Dr. B r e t t i n d i c a t e d t h a t c l a i m a n t would 
c o n t i n u e t o e x p e r i e n c e c e r v i c a l d i s c o m f o r t , b u t d i d n o t i n d i c a t e t h a t he a n t i c i 
p a t e d f u t u r e waxing and waning which would cause c l a i m a n t t o be d i s a b l e d . We 
c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t ' s l a s t award o f permanent d i s a b i l i t y d i d n o t 
c o n t e m p l a t e f u t u r e waxing and waning o f her c e r v i c a l c o n d i t i o n . See Lucas v. 
C l a r k , s u p r a . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d a 
compensable a g g r a v a t i o n . 

C e r v i c a l S u r g e r y 

The R eferee concl u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t t h e proposed 
c e r v i c a l s u r g e r y was r e a s o n a b l e o r necessary. We d i s a g r e e . 

C l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s so l o n g as t h e y a r e r e a s o n a b l y 
and n e c e s s a r i l y i n c u r r e d f o r t h e t r e a t m e n t o f her compensable i n j u r y . ORS 
6 5 6 . 2 4 5 ( 1 ) ; McGarry v. SAIF, 24 Or App 883, 888 ( 1 9 7 6 ) . 

I n October 1990, Dr. B r e t t r e p o r t e d t h a t c l a i m a n t was e x p e r i e n c i n g de
c r e a s e d range o f m o t i o n , muscle spasms and r a d i c u l a r p a i n i n her upper e x t r e m i 
t i e s . A myelogram i n d i c a t e d a m p u t a t i o n and n o n - f i l l i n g o f t h e l e f t C5 nerve 
r o o t ; p e r s i s t e n t v e n t r a l i m p r e s s i o n on t h e t h e c a l sac a t C3-4, C5-6 and C6-7; 
and, s i g n i f i c a n t s t e n o s i s a t C5-6. Based on t h e s e f i n d i n g s , Dr. B r e t t recom
mended a decompressive laminectomy t o r e l i e v e r e s i d u a l impingement on t h e l e f t 
C5 r o o t i n t h e area o f t h e p r e v i o u s s u r g e r y . 

Dr. Rosenbaum o p i n e d t h a t c l a i m a n t would n o t be improved by s u r g i c a l i n 
t e r v e n t i o n . He acknowledged t h a t c l a i m a n t had r a d i o l o g i c a b n o r m a l i t i e s , b u t 
o p i n e d t h a t her symptoms were due t o r e s i d u a l c e r v i c a l s t r a i n symptoms c o m p l i 
c a t e d by f u n c t i o n a l o v e r l a y and n o t due t o t h e r a d i o l o g i c a b n o r m a l i t i e s . 

We f i n d t h e o p i n i o n o f Dr. B r e t t more p e r s u a s i v e t h a n t h e o p i n i o n o f Dr. 
Rosenbaum. Dr. B r e t t has f o l l o w e d c l a i m a n t ' s c o n d i t i o n s i n c e 1988 and p e r f o r m e d 
t h e p r i o r c e r v i c a l s u r g e r y a t t h e same s i t e as t h e proposed s u r g e r y . T h e r e f o r e , 
we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d t h a t t h e proposed c e r v i c a l s u r g e r y i s 
r e a s o n a b l e and necessary. I n r e a c h i n g t h i s c o n c l u s i o n we a r e aware t h a t Dr. 
V o e l l e r , Dr. S i l v e r and t h e Western M e d i c a l C o n s u l t a n t s recommended a g a i n s t sim
i l a r s u r g e r y i n 1989. However, s i n c e t h a t t i m e , c l a i m a n t ' s c o n d i t i o n has wors
ened; t h e r e f o r e , t h e i r o p i n i o n s are o f l i t t l e p r o b a t i v e v a l u e w i t h r e g a r d t o t h e 
r e a s o n a b l e n e s s and n e c e s s i t y o f t h e c u r r e n t proposed c e r v i c a l s u r g e r y . 

A t t o r n e y Fees 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n and r e a s o n a b l e n e s s and 
n e c e s s i t y o f s u r g e r y i s s u e s i s $3,500, t o be p a i d by t h e employer. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case 
(as r e p r e s e n t e d by t h e h e a r i n g r e c o r d and c l a i m a n t ' s b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 11, 1991 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n which u p h e l d t h e s e l f - i n s u r e d employer's aggra
v a t i o n d e n i a l i s r e v e r s e d . The d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded 
f o r p r o - c e s s i n g a c c o r d i n g t o law. That p o r t i o n which u p h e l d t h e s e l f - i n s u r e d 
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employer's d e n i a l o f s u r g e r y i s r e v e r s e d . The d e n i a l i s s e t a s i d e and t h e c l a i m 
i s remanded t o t h e s e l f - i n s u r e d employer f o r p r o c e s s i n g a c c o r d i n g t o law. For 
s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n and r e a s o n a b l e n e s s 
and n e c e s s i t y o f s u r g e r y i s s u e s , c l a i m a n t ' s c o u n s e l i s awarded an assessed 
a t t o r n e y f e e o f $3,500, pa y a b l e by t h e s e l f - i n s u r e d employer. The rem a i n d e r o f 
t h e o r d e r i s a f f i r m e d . 

September 5, 1991 C i t e as 43 Van N a t t a 1820 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HERB R. DAVIDSON, Claimant 

WCB Case No. 90-14757 
ORDER ON REVIEW 

Thomas C a s t l e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s b r o n c h i t i s and r i g h t elbow c o n d i t i o n s . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions and O p i n i o n , " w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

The R e f e r e e c o n c l u d e d t h a t , a l t h o u g h v a r i o u s p h y s i c i a n s had r e c o r d e d 
c l a i m a n t ' s c o m p l a i n t s o f p a i n , t h e r e were no o b j e c t i v e f i n d i n g s i n t h e r e c o r d as 
d e f i n e d by ORS 656.005(19). We d i s a g r e e . 

We have r e c e n t l y concluded t h a t , where a p h y s i c i a n p e r f o r m s a p h y s i c a l 
e x a m i n a t i o n and d e t e r m i n e s t h a t c l a i m a n t does, i n f a c t , s u f f e r f r o m a c o n d i t i o n 
such as t e n d e r n e s s , t h e d o c t o r ' s r e p o r t w i l l c o n s t i t u t e m e d i c a l e v i d e n c e sup
p o r t e d by o b j e c t i v e f i n d i n g s . See Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . 
Here, t h e r e c o r d c o n t a i n s b o t h c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s o f t e n d e r n e s s 
o v e r t h e elbow r e g i o n and r e p o r t s by d o c t o r s t h a t , upon e x a m i n a t i o n , c l a i m a n t 
d e m o n s t r a t e s t e n d e r n e s s above t h e r i g h t elbow. Exs. 1, 2, 7, 8. 

A l t h o u g h we have conclu d e d t h a t t h e r e c o r d c o n t a i n s o b j e c t i v e f i n d i n g s i n 
r e g a r d t o c l a i m a n t ' s elbow c o n d i t i o n , we n o n e t h e l e s s agree w i t h t h e Re f e r e e ' s 
c o n c l u s i o n t h a t c l a i m a n t has not proven t h a t h i s c o n d i t i o n arose o u t o f h i s em
ploy m e n t . We, t h e r e f o r e , adopt t h e remainder o f t h e Referee's c o n c l u s i o n s and 
o p i n i o n on t h e i s s u e o f c o m p e n s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 3 1 , 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation 
DANIEL C. EBERT, Claimant 
WCB Case No. 90-18788 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

J a n i c e M. P i l k e n t o n , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r h i s a l l e r g i c d e r m a t i t i s 
c o n d i t i o n f r o m 6 p e r c e n t (19.2 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 
51 p e r c e n t (163.2 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f uns c h e d u l e d p e r 
manent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . C l a i m a n t ' s h i g h e s t SVP up u n t i l t h e t i m e o f h e a r i n g was 7 as a heavy 
equipment mechanic. F o l l o w i n g h i s r e a c t i o n t o q u i n t o l u b r i c o i l , c l a i m a n t was 
u n a b l e t o r e t u r n t o r e g u l a r work. Claimant i s capable o f p e r f o r m i n g heavy work. 

CONCLUSIONS OF LAW AND OPINION 

The Referee concluded t h a t c l a i m a n t was e n t i t l e d t o a t o t a l award o f 51 
p e r c e n t unscheduled permanent d i s a b i l i t y . We agree t h a t c l a i m a n t has e s t a b 
l i s h e d a l o s s o f e a r n i n g c a p a c i t y e q u i v a l e n t t o 51 p e r c e n t , b u t we base our con
c l u s i o n upon t h e f o l l o w i n g r e a s o n i n g . 

Former ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s 
f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o former 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . The sta n d a r d s i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . We a p p l y t h e s t a n d a r d s i n e f f e c t on May 22, 1990, t h e dat e 
o f t h e D e t e r m i n a t i o n Order. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 34 y e a r s i s 0. Former OAR 
436-35-290 ( 3 ) . 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s f o r m a l e d u c a t i o n , i n c l u d i n g an asso
c i a t e d e g r e e , i s 0. Former OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) . 

C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n ye a r s p r i o r t o t h e d a t e o f h e a r i n g 
was 7 as a heavy equipment mechanic (DOT #620.261-022). T h e r e f o r e , t h e appro
p r i a t e v a l u e f o r s k i l l s i s 1. Former OAR 436-35-300(4). 

C l a i m a n t ' s p o s i t i o n as a f l u i d power t e c h n i c i a n , i n a d d i t i o n t o h i s t e n t o 
t w e l v e y e a r s o f e x p e r i e n c e as a heavy equipment mechanic, d e m o n s t r a t e t h a t he 
has a c q u i r e d s u f f i c i e n t e x p e r i e n c e and t r a i n i n g t o p e r f o r m o t h e r t h a n an e n t r y -
l e v e l p o s i t i o n . See L a r r y L. McDouqal, 42 Van N a t t a 1544 ( 1 9 9 0 ) . T h e r e f o r e , 
t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 0. Former OAR 436-35-300(5). 

C l a i m a n t i s un a b l e t o r e t u r n t o h i s u s u a l and customary work and has n o t 
r e t u r n e d t o o r been o f f e r e d , r e g u l a r , m o d i f i e d work s i n c e he became m e d i c a l l y 
s t a t i o n a r y . C l a i m a n t ' s p h y s i c a l c a p a c i t y f a l l s w i t h i n t h e heavy c a t e g o r y . The 
a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y i s 1. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) . 

The Referee a p p a r e n t l y concluded t h a t , under forme r OAR 4 3 6 - 3 5 - 4 3 0 ( 8 ) ( c ) , 
c l a i m a n t was e n t i t l e d t o an impairment v a l u e o f 15 p e r c e n t , as h i s exposure t o 
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c h e m i c a l a g e n t s r e s u l t e d i n t h e development o f an a l l e r g i c response and t h e r e 
a c t i o n p r e v e n t e d most w o r k - r e l a t e d a c t i v i t i e s . On r e v i e w , t h e i n s u r e r contends 
t h a t t h e R e f e r e e s h o u l d have n o t found t h a t c l a i m a n t was p r e v e n t e d f r o m most 
w o r k - r e l a t e d a c t i v i t i e s , as he was o n l y p r e v e n t e d f r o m work i n v o l v i n g exposure 
t o h y d r a u l i c c h e m i c a l s . The i n s u r e r argues t h a t c l a i m a n t i s , t h e r e f o r e , e n t i 
t l e d t o o n l y an im p a i r m e n t v a l u e o f 10 p e r c e n t under forme r OAR 436-35-430(b). 

C l a i m a n t contends t h a t he i s r e s t r i c t e d from a l l o f h i s j o b a c t i v i t i e s 
and, a l t h o u g h he a t t e m p t e d t o r e t u r n t o work, once he was exposed t o t h e 
h y d r a u l i c f l u i d and o i l , h i s c o n d i t i o n r e c u r r e d . C l a i m a n t a l s o argues t h a t b o t h 
p a r t i e s have u n s u c c e s s f u l l y a t t e m p t e d t o f i n d work w i t h i n h i s f i e l d t h a t he i s 
ca p a b l e o f p e r f o r m i n g . 

We c o n c l u d e t h a t t h e eviden c e shows t h a t c l a i m a n t i s p r e v e n t e d f r o m most 
o f h i s w o r k - r e l a t e d a c t i v i t i e s . We, t h e r e f o r e , agree w i t h t h e R e f e r e e t h a t 
c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 15 p e r c e n t under f o r m e r OAR 436-
3 5 - 4 3 0 ( 8 ) ( c ) . 

The i n s u r e r acknowledges, and c l a i m a n t agrees, t h a t c l a i m a n t i s a l s o e n t i 
t l e d t o a v a l u e f o r i m p a i r m e n t o f t h e s k i n under forme r OAR 436-35-440. A Class 
1 s k i n d i s o r d e r e x i s t s when s i g n s o r symptoms o f s k i n d i s o r d e r a r e p r e s e n t and 
w i t h t r e a t m e n t , t h e r e i s no l i m i t a t i o n , o r m i n i m a l l i m i t a t i o n , i n t h e p e r f o r 
mance o f t h e a c t i v i t i e s o f d a i l y l i v i n g , a l t h o u g h exposure t o c e r t a i n p h y s i c a l 
o r c h e m i c a l a g e n t s m i g h t i n c r e a s e l i m i t a t i o n t e m p o r a r i l y . Former OAR 436-35-
440. 

Here, Dr. M o r e l l o , M.D., r e p o r t e d t h a t c l a i m a n t was seen i n t h e C o n t a c t 
D e r m a t i t i s C l i n i c on s e v e r a l o c c a s i o n s i n l a t e 1989 and e a r l y 1990. He n o t e d 
t h a t c l a i m a n t had deve l o p e d a r a s h r e q u i r i n g t r e a t m e n t w i t h p r e d n i s o n e and o i n t 
ment. Dr. M o r e l l o s t a t e d t h a t c l a i m a n t ' s a l l e r g y t o g u i n t o l u b r i c o i l "was f e l t 
t o be s i g n i f i c a n t t o h i s d e r m a t i t i s a t t h a t t i m e . " He r e p o r t e d t h a t t h e r e was 
no doubt t h a t c l a i m a n t ' s d e r m a t i t i s " i s 100% work r e l a t e d . " Dr. M o r e l l o n o t e d 
t h a t a t t h e t i m e o f t h e e x a m i n a t i o n , c l a i m a n t was m e d i c a l l y s t a t i o n a r y and he 
had done w e l l w i t h o u t exposure t o t h e o i l s a t work. 

Based upon t h e m e d i c a l e v i d e n c e , we agree w i t h t h e p a r t i e s t h a t c l a i m a n t 
i s e n t i t l e d t o a v a l u e o f 5 p e r c e n t f o r a Class 1 s k i n d i s o r d e r under f o r m e r OAR 
436-35-440. 

To a r r i v e a t an impairment v a l u e , t h e v a l u e f o r c l a i m a n t ' s development o f 
an a l l e r g i c r esponse ( 1 5 ) , i s combined ( n o t added) w i t h t h e v a l u e f o r h i s s k i n 
d i s o r d e r ( 5 ) , f o r a t o t a l impairment v a l u e o f 19. 

Hav i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 0, i s added t o h i s e d u c a t i o n v a l u e , 1, t h e sum i s 1. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1, t h e p r o d u c t i s 1. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 19, t h e r e s u l t i s 20 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y . Former OAR 436-35-280(7). C l a i m a n t ' s perma
nent d i s a b i l i t y under t h e s t a n d a r d s i s , t h e r e f o r e , 20 p e r c e n t . 

F i n a l l y , t h e i n s u r e r contends t h a t t h e Referee e r r e d by b a s i n g an award 
o u t s i d e t h e s t a n d a r d s s o l e l y upon c l a i m a n t ' s l o s s o f access t o t h e l a b o r m a r k e t . 
See D a n i e l Mercado-Nuno, 42 Van N a t t a 2814 (1990). The i n s u r e r argues t h a t t h e 
Referee was a l s o r e q u i r e d t o c o n s i d e r o t h e r f a c t o r s , such as t h e number o f j o b s 
c l a i m a n t remained c a p a b l e o f p e r f o r m i n g and t h e wages o b t a i n a b l e i n t h o s e j o b s . 
See R i c h a r d A. Gonsalves, 42 Van N a t t a 1787 (19 9 0 ) . 

\ 
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We agree w i t h t h e i n s u r e r t h a t s e v e r a l f a c t o r s s h o u l d be c o n s i d e r e d i n de
t e r m i n i n g whether c l a i m a n t has e s t a b l i s h e d c l e a r and c o n v i n c i n g e v i d e n c e o f a 
g r e a t e r l o s s i n e a r n i n g c a p a c i t y t h a n t h a t p r o v i d e d under t h e " s t a n d a r d s . " How
e v e r , we c o n c l u d e t h a t t h e Referee i n t h i s case c o n s i d e r e d more t h a n j u s t t h e 
f a c t o r o f c l a i m a n t ' s l o s s o f access t o t h e l a b o r market. 

I n h i s O p i n i o n and Order, t h e Referee no t e d t h a t , i n a d d i t i o n t o h i s expe
r i e n c e as a f l u i d power t e c h n i c i a n o r mechanic, c l a i m a n t a l s o had p r e v i o u s expe
r i e n c e as a heavy equipment mechanic. However, t h e Referee f o u n d t h a t t h e same 
c h e m i c a l s w h i c h p r e v e n t e d c l a i m a n t from r e t u r n i n g t o h i s c u r r e n t employment 
w o u l d p r e c l u d e him fro m r e t u r n i n g t o work as an equipment mechanic. The Referee 
c o n c l u d e d t h a t a l t h o u g h c l a i m a n t ' s p r e v i o u s wages had ranged between $8.7 5 p er 
hour and $13.50 per hour, c l a i m a n t ' s o n l y chance a t work now was o b t a i n i n g 
e n t r y - l e v e l employment a t , o r near, minimum wage. The Referee a l s o found t h a t 
c l a i m a n t w o u ld have t h e a d d i t i o n a l d i s a b i l i t y o f a v o i d i n g h y d r a u l i c f l u i d s and 
o i l . F i n a l l y , t h e Referee found t h a t c l a i m a n t d i d n o t have any t r a n s f e r a b l e 
s k i l l s t h a t would accommodate h i s p h y s i c a l l i m i t a t i o n s . 

We c o n c l u d e t h a t , i n d e t e r m i n i n g t h a t c l a i m a n t had shown c l e a r and con
v i n c i n g e v i d e n c e o f an e n t i t l e m e n t t o a d d i t i o n a l permanent d i s a b i l i t y , t h e Ref
e r e e p r o p e r l y c o n s i d e r e d s e v e r a l f a c t o r s , i n c l u d i n g c l a i m a n t ' s l o s s o f access t o 
t h e l a b o r m a r k e t , t h e j o b s he remained capable o f p e r f o r m i n g and t h e wages ob
t a i n a b l e i n t h o s e j o b s . Under t h e c i r c u m s t a n c e s , we agree w i t h t h e Referee t h a t 
c l a i m a n t has s u s t a i n e d a g r e a t e r l o s s o f e a r n i n g c a p a c i t y t h a n t h a t p r o v i d e d f o r 
under t h e s t a n d a r d s . A l t h o u g h we have i n c r e a s e d c l a i m a n t ' s award under t h e 
s t a n d a r d s , we c o n t i n u e t o agree w i t h t h e Referee's t o t a l award o f 51 p e r c e n t un
sc h e d u l e d permanent d i s a b i l i t y f o r c l a i m a n t ' s a l l e r g i c d e r m a t i t i s c o n d i t i o n . 

Because t h e i n s u r e r r e q u e s t e d t h e r e d u c t i o n o f c l a i m a n t ' s permanent d i s 
a b i l i t y award as g r a n t e d by t h e Referee, and we have a f f i r m e d t h e Referee's 
o r d e r , c l a i m a n t i s e n t i t l e d t o a reasonable a t t o r n e y f e e p u r s u a n t t o ORS 
65 6 . 3 8 2 ( 2 ) . See Kordon v. Mercer I n d u s t r i e s , 308 Or 290, 295-96 ( 1 9 8 9 ) . A f t e r 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s 
on Board r e v i e w c o n c e r n i n g t h e i s s u e o f e x t e n t o f d i s a b i l i t y i s $700, t o be p a i d 
by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d January 31 , 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w f o r s u c c e s s f u l l y p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r r e d u c t i o n , 
c l a i m a n t ' s c o u n s e l i s awarded a rea s o n a b l e assessed f e e o f $700, t o be p a i d by 
t h e i n s u r e r . 

September 5, 1991 C i t e as 43 Van N a t t a 1823 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LELA M. FISHER, Claimant 
WCB Case No. 90-14880 

ORDER ON REVIEW 
Pe t e r O. Hansen, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s r i g h t knee c o n d i t i o n . C l a i m a n t a l s o f i l e d a mo t i o n 
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t o impose a p e n a l t y and a t t o r n e y f e e s f o r unreasonable d e l a y as a r e s u l t o f t h e 
i n s u r e r ' s f i l i n g a m o t i o n t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r r e v i e w . On r e v i e w , 
t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t y and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT." 

FINDINGS OF ULTIMATE FACT 

We adopt t h e Referee's "FINDINGS OF ULTIMATE FACT." 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

We a f f i r m and adopt t h e Referee's o p i n i o n on t h i s i s s u e . 

P e n a l t y and A t t o r n e y Fees 
C l a i m a n t f i l e d a r e q u e s t f o r r e v i e w on January 17, 1991. C l a i m a n t d i d n o t 

f i l e a b r i e f . Thereupon, t h e i n s u r e r moved t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r 
r e v i e w , w h i c h t h e Board d e n i e d . I n response, c l a i m a n t f i l e d a m o t i o n t o impose 
a p e n a l t y f o r u n r e a s o n a b l e d e l a y and an a t t o r n e y f e e f o r u n r e a s o n a b l e r e s i s t a n c e 
t o t h e payment o f compensation as a r e s u l t o f t h e i n s u r e r ' s m o t i o n t o d i s m i s s . 

As n o t e d i n o u r i n t e r i m o r d e r d e n y i n g t h e m o t i o n t o d i s m i s s , t h e i n s u r e r ' s 
m o t i o n was n o t w e l l founded. On t h e o t h e r hand, c l a i m a n t ' s m o t i o n was l i k e w i s e 
n o t w e l l founded. S p e c i f i c a l l y , we have a f f i r m e d t h e Referee's o r d e r f i n d i n g 
t h a t t h e c l a i m i s n o t compensable. Hence, c l a i m a n t c o u l d n o t p o s s i b l y be e n t i 
t l e d t o a p e n a l t y o r f e e f o r an unreasonable d e l a y o r r e s i s t a n c e t o t h e payment 
o f c ompensation by v i r t u e o f t h e i n s u r e r ' s m o t i o n t o d i s m i s s . Thus, c l a i m a n t ' s 
m o t i o n , as was t h e i n s u r e r ' s m o t i o n , i s d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 28, 1990 i s a f f i r m e d . 

Board Member C r i d e r Concurring: 

I j o i n i n t h e l e a d o p i n i o n . I n o t e , however, t h a t t h e i n s u r e r ' s m o t i o n t o 
d i s m i s s was f r i v o l o u s . L o n g s t a n d i n g Board r u l e s make i t a b s o l u t e l y c l e a r t h a t 
b r i e f s a r e n o t j u r i s d i c t i o n a l . OAR 438-11-020(1). N e v e r t h e l e s s , t h e Board, un
l i k e t h e c o u r t s , has no g e n e r a l a u t h o r i t y t o l e v y a s a n c t i o n f o r f i l i n g o f a 
f r i v o l o u s m o t i o n . Compare ORS 656.390. The Board w i l l c o n s i d e r t h e f i l i n g o f 
f r i v o l o u s m o t i o n s by an i n s u r e r o r s e l f - i n s u r e d employer i n s e t t i n g a r e a s o n a b l e 
f e e t o w h i c h a c l a i m a n t i s o t h e r w i s e e n t i t l e d under ORS 656.382(2) o r ORS 
65 6 . 3 8 6 ( 1 ) . OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) ( h ) . I n t h i s case, however, we have a f f i r m e d t h e 
Re f e r e e ' s o r d e r f i n d i n g t h a t t h e c l a i m i s n o t compensable. Hence, c l a i m a n t i s 
e n t i t l e d t o no f e e . 
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I n t h e M a t t e r o f t h e Compensation o f 
TAMARA L. GILMORE, Claimant 

WCB Case No. 90-12020 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
S c o t t T e r r a l l & A s s o c i a t e s , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee O t t o ' s o r d e r which: 
(1) i n c r e a s e d her unscheduled permanent d i s a b i l i t y award f o r a s p i n a l i n j u r y 
f r o m 17 p e r c e n t (54.4 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 19 p e r c e n t 
(60.8 d e g r e e s ) ; and (2) d e c l i n e d t o assess an a t t o r n e y f e e p u r s u a n t t o ORS 
656.382(1) f o r t h e s e l f - i n s u r e d employer's u n t i m e l y payment o f t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s a r e e x t e n t o f uns c h e d u l e d permanent 
d i s a b i l i t y and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t s u s t a i n e d a compensable neck and arm i n j u r y on August 5, 1989. 
On August 28, 1989, Dr. F a r r i s , o r t h o p e d i c surgeon, i n d i c a t e d on an "827" form 
t h a t c l a i m a n t was s u f f e r i n g from "C-7 r a d i c u l o p a t h y . " (Ex. 7 ) . An MRI p e r 
formed on September 1, 1989, i n d i c a t e d t h a t c l a i m a n t had a m i n i m a l d i s c b u l g i n g 
a t t h e C6-7 l e v e l . (Ex. 8 ) . Claimant's t r e a t i n g p h y s i c i a n , Dr. Fran k s , neuro
s u r g e o n , i n d i c a t e d i n a September 20, 1989 c h a r t n o t e t h a t : 

"Because o f t h e e q u i v o c a l d i s c b u l g i n g a t C6-7 I f e e l 
s h o u l d she n o t improve t h a t water s o l u b l e myelograph 
would be a d v i s e d i n her case." (Ex. 1 2 ) . 

On October 4, 1989, Dr. Burke, M.D., r e p o r t e d t h a t a com p l e t e myelogram 
i n d i c a t e d t h a t "Except f o r t h e s l i g h t e s t a n t e r i o r e x t r a d u r a l d e f e c t a n t e r i o r l y 
a t t h e C5-6 l e v e l , I do not a p p r e c i a t e any e x t r a d u r a l d e f e c t s i n t h e c e r v i c a l 
r e g i o n . " (Ex. 1 4 ) . Dr. D'Amelio, r a d i o l o g i s t , r e p o r t e d t h a t a CT scan on Octo
be r 4, 1989, i n d i c a t e d t h a t , "At C6-7 t h e r e i s n [ o ] e v i d e n c e f o r any d i s c sapce 
[ s i c ] a b n o r m a l i t y . " (Ex. 1 5 ) . 

On March 29, 1990, a " S t i p u l a t i o n and Order o f D i s m i s s a l " was approved 
w i t h p r e j u d i c e . I n p a r t , t h e s t i p u l a t i o n p r o v i d e d : 

"The p a r t i e s agreed t o r e s o l v e a l l i s s u e s r a i s e d o r 
r a i s a b l e by employer a c c e p t i n g t h e c l a i m f o r t h e h e r n i 
a t e d C5-6 d i s c . Claimant has o t h e r r a d i o g r a p h i c a l l y 
d e m o n s t r a t e d s p i n a l d e f e c t s , which a re n o t p a r t o f t h i s 
c l a i m . *** The p a r t i e s agree t h a t t h i s s e t t l e m e n t d i s -
p o s e [ s ] o f a l l i s s u e s r a i s e d o r which c o u l d have been 
r a i s e d , by c l a i m a n t ' s r e q u e s t f o r h e a r i n g o f November 
16, 1989 and March 12, 1990, and t h a t t h e s e r e q u e s t s f o r 
h e a r i n g s h a l l be d i s m i s s e d w i t h p r e j u d i c e . " (Ex. 31A) . 

The e v a l u a t o r ' s worksheet f o r t h e J u l y 17, 1990 D e t e r m i n a t i o n Order i n d i 
c a t e s t h a t t h e e v a l u a t o r gave c l a i m a n t a v a l u e o f 4 p e r c e n t f o r a d i s c b u l g e a t 
C6-7 as seen on an MRI. (Ex. 32-2). T h i s i s t h e o n l y m e n t i o n o f c l a i m a n t ' s C6-
7 r e g i o n i n t h e r e c o r d s i n c e t h e October 4, 1989 mylegram and CT scan showed 
t h a t t h e r e was no d e f e c t i n c l a i m a n t ' s C6-7 r e g i o n . 
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CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled D i s a b i l i t y 

C l a i m a n t c h a l l e n g e s o n l y t h a t p o r t i o n o f t h e Referee's u n s c h e d u l e d perma
nent d i s a b i l i t y c a l c u l a t i o n s under t h e " s t a n d a r d s " i n w h i c h he c o n c l u d e d t h a t 
c l a i m a n t i s n o t e n t i t l e d t o a v a l u e f o r a m i n i m a l d i s c b u l g e a t C6-7. The Ref
e r e e based h i s c o n c l u s i o n on t h e d o c t r i n e s o f r e s j u d i c a t a and w a i v e r because 
c l a i m a n t e n t e r e d i n t o a " S t i p u l a t i o n and Order o f D i s m i s s a l , " approved w i t h 
p r e j u d i c e on March 29, 1990. We agree and adopt t h a t p o r t i o n o f t h e Re f e r e e ' s 
c o n c l u s i o n s w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The t e r m " r e s j u d i c a t a " has been u t i l i z e d t o r e f e r t o t h e p r e c l u s i v e e f 
f e c t on a c l a i m ( " c l a i m p r e c l u s i o n " ) and on an i s s u e ("issue p r e c l u s i o n " ) . 
N o r t h Clackamas School D i s t . v. White, 305 Or 48, 50, m o d i f i e d 305 Or 468 
( 1 9 8 8 ) . C l a i m p r e c l u s i o n b a r s c l a i m s , "which were o r c o u l d have been l i t i g a t e d 
i n t h e p r i o r p r o c e e d i n g . " See C o n s o l i d a t e d F r e i q h t w a y s v. P o e l w i j k , 81 Or 
App 311 , 315 ( 1 9 8 6 ) . I s s u e p r e c l u s i o n b a r s , " r e l i t i g a t i o n o f i s s u e s a c t u a l l y 
l i t i g a t e d and d e t e r m i n e d , i f t h e i r d e t e r m i n a t i o n was e s s e n t i a l t o t h e p r i o r 
o r d e r . " I d . ; see Drews v. EBI Companies, 310 Or 134 ( 1 9 9 0 ) ; S t a t e Farm F i r e & 
C a s u a l t y v. R e u t e r , 299 Or 155, 158 (1985). 

C l a i m a n t argues t h a t her a l l e g e d d i s c b u l g e a t C6-7 i s n o t a " d e f e c t " as 
d e s c r i b e d i n t h e " S t i p u l a t i o n and Order o f D i s m i s s a l , " t h a t i t was n o t t h e i n 
t e n t i o n o f t h e p a r t i e s t o address t h e C6-7 problems i n t h e s t i p u l a t i o n and t h a t 
because t h e s t i p u l a t i o n p r o v i d e s t h a t t h e employer w i t h d r a w s i t s November 6, 
1989 d e n i a l , we s h o u l d assume t h a t t h e employer was a c c e p t i n g t h e neck i n j u r y 
w h i c h would i n c l u d e t h e C6-7 b u l g e . 

We cannot go beyond t h e f o u r c o r n e r s o f t h e " S t i p u l a t i o n and Order o f D i s 
m i s s a l " and i n f e r what t h e p a r t i e s ' i n t e n t i o n s may o r may n o t have been a t t h e 
t i m e o f f o r m a t i o n o f t h e s t i p u l a t i o n . Because c l a i m a n t was aware, p r i o r t o 
a g r e e i n g t o t h e s t i p u l a t i o n , t h a t she may have had a d i s c b u l g e a t C6-7 t h a t may 
have stemmed f r o m t h e August 5, 1989 i n j u r y , because t h e s t i p u l a t i o n i n d i c a t e s 
t h a t " o t h e r d e m o n s t r a t e d s p i n a l d e f e c t s " were t a k e n i n t o c o n s i d e r a t i o n a t t h e 
t i m e c l a i m a n t agreed t o t h e t h e s t i p u l a t i o n , and because c l a i m a n t s p e c i f i c a l l y 
agreed i n t h e s t i p u l a t i o n t h a t a l l i s s u e s which were r a i s e d o r c o u l d have been 
r a i s e d , were d i s p o s e d o f by t h e s t i p u l a t i o n , we agree w i t h t h e R e f e r e e t h a t t h e 
d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s c l a i m a n t ' s a s s e r t i o n o f t h e c o m p e n s a b i l i t y o f 
a C6-7 d i s c b u l g e a l l e g e d l y stemming from her August 5, 1989 compensable i n j u r y . 

P e n a l t y - R e l a t e d A t t o r n e y Fee 

Because t h e r e were amounts t h e n due, t h e Referee r e l i e d on amended ORS 
656.262(10) and awarded c l a i m a n t a p e n a l t y o f 25 p e r c e n t o f t h e amount due, and 
h e l d t h a t c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o 50 p e r c e n t o f t h a t amount f o r s e r 
v i c e s r e n d e r e d w i t h r e s p e c t t o t h e employer's unreasonable d e l a y i n t h e payment 
o f t e m p o r a r y d i s a b i l i t y compensation. We agree. 

C l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s m a t t e r a f t e r May 1, 1990. The hear
i n g was convened a f t e r J u l y 1, 1990. N e i t h e r p a r t y contends t h a t f o r m e r law i s 
c o n t r o l l i n g . T h e r e f o r e , t h e s t a t u t o r y amendments, Or Laws 1990 ( S p e c i a l Ses
s i o n ) , ch 2, 54, a p p l y . See I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 

C l a i m a n t argues t h a t ORS 656.382(1) p r o v i d e s an a d d i t i o n a l a t t o r n e y f e e 
award when t h e employer has unre a s o n a b l y d e l a y e d t h e payment o f compensation. 
However, t h e Board has r e c e n t l y d e t e r m i n e d t h a t where t h e r e a r e amounts t h e n due 
stemming f r o m an employer's unreasonable d e l a y i n p a y i n g compensation, ORS 
656.382(1) does n o t p r o v i d e a s e p a r a t e and a d d i t i o n a l a t t o r n e y f e e award f o r t h e 
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same conduct g i v i n g r i s e t o payment o f an " a d d i t i o n a l amount" under ORS 
656. 2 6 2 ( 1 0 ) . See H a r r y E. F o r r e s t e r , 43 Van N a t t a 1480 ( 1 9 9 1 ) ; N i c o l a s a 
M a r t i n e z , 43 Van N a t t a 1638 (19 9 1 ) . Here, t h e r e f o r e , o n l y ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) 
a p p l i e s , w h i c h p r o v i d e s t h a t t h e a t t o r n e y s h a l l r e c e i v e o n e - h a l f t h e " a d d i t i o n a l 
amount" " i n l i e u o f an a t t o r n e y f e e . " 

ORDER 

The Referee's o r d e r d a t e d October 18, 1990, as r e c o n s i d e r e d November 3, 
1990, i s a f f i r m e d . 

September 5, 1991 C i t e as 43 Van N a t t a 1827 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROY E. HUBBARD, Claimant 
WCB Case No. 88-10506 

ORDER ON REMAND 
Ormsbee & C o r r i g a l l , C laimant A t t o r n e y s 

Cowling & H e y s e l l , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals. 
Roseburq F o r e s t P r o d u c t s v. Hubbard, 107 Or App 778 ( 1 9 9 1 ) . I n o u r p r i o r o r d e r , 
we f o u n d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s neck and s h o u l d e r s t r a i n 
c o n d i t i o n compensable because c l a i m a n t had e s t a b l i s h e d t h a t h i s work a c t i v i t y 
was a m a t e r i a l c o n t r i b u t i n g cause o f h i s c o n d i t i o n . However, t h e c o u r t has r e 
c e n t l y h e l d t h a t a c l a i m a n t must prove t h a t h i s employment was t h e major c o n t r i 
b u t i n g cause o f h i s c o n d i t i o n o r t h e worsening o f h i s u n d e r l y i n g c o n d i t i o n . See 
Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 ( 1 9 9 1 ) ; L i b e r t y N o r t h w e s t 
I n s u r a n c e Corp. v. Damm, 107 Or App 764 (1 9 9 1 ) . Consequently, t h e c o u r t has r e 
manded t h i s m a t t e r t o us f o r r e c o n s i d e r a t i o n i n l i g h t o f Aschbacher and Damm. 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had proven t h a t h i s work a c t i v i t i e s 
were t h e major c o n t r i b u t i n g cause o f t h e w o r s e n i n g o f h i s u n d e r l y i n g neck and 
s h o u l d e r c o n d i t i o n . We a f f i r m e d t h e Referee; however, we c o n c l u d e d t h a t , based 
upon our i n t e r p r e t a t i o n o f former ORS 656.802, t h a t o n l y a m a t e r i a l c o n t r i b u t i o n 
t o c l a i m a n t ' s c o n d i t i o n needed t o be shown. 

The C o u r t o f Appeals r e c e n t l y h e l d t h a t t o e s t a b l i s h c o m p e n s a b i l i t y o f an 
o c c u p a t i o n a l d i s e a s e under former ORS 656.802, c l a i m a n t must p r o v e t h a t h i s work 
a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s c o n d i t i o n o r o f t h e worsen
i n g o f h i s u n d e r l y i n g c o n d i t i o n . See Aetna C a s u a l t y Co. v. Aschbacher, s u p r a ; 
L i b e r t y N o r t h w e s t I n s u r a n c e Corp. v. Damm, supra. I n l i g h t o f t h e c o u r t ' s d e c i 
s i o n , we r e v i e w t h e r e c o r d t o de t e r m i n e c o m p e n s a b i l i t y o f c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m . 

Because c l a i m a n t ' s neck and sh o u l d e r c o n d i t i o n i n v o l v e d r e p e t i t i v e trauma 
and was g r a d u a l i n o n s e t , h i s c l a i m i s p r o p e r l y a n a l y z e d under f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) . To e s t a b l i s h t h a t h i s c l a i m i s compensable under s u b s e c t i o n 
( l ) ( c ) , c l a i m a n t must prove t h a t h i s work exposure i n c l u d e d a s e r i e s o f t r a u 
m a t i c e v e n t s w h i c h were t h e major cause o f t h e onset o r w o r s e n i n g o f h i s neck 
and s h o u l d e r c o n d i t i o n and r e q u i r e d m e d i c a l s e r v i c e s o r r e s u l t e d i n d i s a b i l i t y . 
See Aetna C a s u a l t y Co. v. Aschbacher, supra. Major cause means an a c t i v i t y o r 
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exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r exposures w h i c h c o n t r i b u t e s more t o t h e 
on s e t o r w o r s e n i n g t h a n a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s o r exposures combin
ed. See McGarrah v. SAIF, 296 Or 145, 146 (19 8 3 ) ; D e t h l e f s v. H y s t e r Co., 295 
Or 309-310 ( 1 9 8 3 ) ; D a v i d K. Boyer, 43 Van N a t t a 561 ( 1 9 9 1 ) . 

Here, t h e Re f e r e e found t h e o p i n i o n o f Dr. Vancho, c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r , t o be p e r s u a s i v e . R e l y i n g upon Dr. Vancho's o p i n i o n and 
c l a i m a n t ' s t e s t i m o n y , t h e Referee concluded t h a t c l a i m a n t had met h i s burden o f 
p r o o f and had shown t h a t h i s work a c t i v i t i e s w i t h t h e employer were t h e major 
c o n t r i b u t i n g cause o f t h e wor s e n i n g o f h i s u n d e r l y i n g neck and s h o u l d e r c o n d i 
t i o n . We adopt t h e Referee's " O p i n i o n and C o n c l u s i o n s , " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

We n o t e t h a t a l t h o u g h Dr. Vancho d i d n o t e x p r e s s l y s t a t e t h a t c l a i m a n t ' s 
work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f t h e w o r s e n i n g o f h i s c o n d i 
t i o n , "magic words" a r e n o t r e q u i r e d i n a case i n which t h e r e c o r d , as a whole, 
s a t i s f i e s c l a i m a n t ' s burden o f p r o o f . See McClendon v. Nabisco Brands, I n c . , 77 
Or App 412 ( 1 9 8 6 ) . Dr. Vancho agreed t h a t c l a i m a n t ' s work a c t i v i t i e s w i t h t h e 
employer were an in d e p e n d e n t , s i g n i f i c a n t , c o n t r i b u t i n g cause o f c l a i m a n t ' s 
w o r s e n i n g . Ex. 20-3. Fu r t h e r m o r e , Vancho t e s t i f i e d by means o f d e p o s i t i o n t h a t 
t h e p a t h o l o g y o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n worsened as a r e s u l t o f h i s 
work a c t i v i t i e s w i t h t h e employer. Ex. 23-4. 

Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e r e c o r d e s t a b l i s h e s t h a t 
c l a i m a n t ' s work a c t i v i t i e s w i t h t h e employer were t h e major c o n t r i b u t i n g cause 
o f t h e w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . A c c o r d i n g l y , on r e c o n s i d e r a t i o n , 
t h e R e f e r e e ' s o r d e r d a t e d November 30, 1988 i s a f f i r m e d . 

I T IS SO ORDERED. 

September 5, 1991 C i t e as 43 Van N a t t a 1828 (1991) 

I n t h e M a t t e r o f t h e Compensation 
EVERETT L. LEACH, Claimant 
Own Mo t i o n No. 91-0407M 

OWN MOTION ORDER ON RECONSIDERATION 
N i c h o l s & Bogardus, Claimant A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's August 8, 1991, Own 
M o t i o n Order w h i c h reopened h i s c l a i m f o r t h e payment o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . C l a i m a n t seeks t h e assessment o f a p e n a l t y and r e l a t e d a t t o r n e y f e e 
f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable p r o c e s s i n g o f h i s c l a i m . 

I n o r d e r t o assess a p e n a l t y f o r an i n s u r e r ' s u n r e a s o n a b l e c l a i m p r o c e s s 
i n g , t h e r e must be amounts o f compensation "t h e n due" upon w h i c h t o base t h e 
p e n a l t y . See ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . Here, because t h e i n s u r e r was n o t o b l i g a t e d 
t o pay t e m p o r a r y d i s a b i l i t y b e n e f i t s u n t i l so o r d e r e d by t h e Board on August 8, 
1991, t h e r e were no amounts o f compensation due a t t h e t i m e o f t h e i n s u r e r ' s 
a l l e g e d l y u n r e a s o n a b l e d e l a y . See, e.g., F r e d r i c k D. O x f o r d , 42 Van N a t t a 476 
(1 9 9 0 ) . A c c o r d i n g l y , we may not assess a p e n a l t y under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . 

On t h e o t h e r hand, we may assess a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r an i n 
s u r e r ' s u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation, even i n t h e ab
sence o f amounts o f compensation "t h e n due." See ORS 656 . 3 8 2 ( 1 ) ; F r e d r i c k D. 
O x f o r d , s u p r a . Here, t h e r e c o r d shows t h a t c l a i m a n t r e q u e s t e d c l a i m r e o p e n i n g 
by l e t t e r d a t e d March 29, 1991. The i n s u r e r ' s d a t e stamp on t h e l e t t e r i n d i 
c a t e s t h a t i t r e c e i v e d t h e r e q u e s t on A p r i l 3, 1991. The i n s u r e r had 90 days 
t h e r e a f t e r , o r u n t i l J u l y 2, 1991, t o submit i t s w r i t t e n recommendation t o t h e 
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Board r e g a r d i n g t h e p r o p r i e t y o f own mo t i o n r e l i e f . See OAR 438-12-030. How
e v e r , t h e i n s u r e r d i d n o t submit t h e w r i t t e n recommendation u n t i l J u l y 29, 1991, 
r e s u l t i n g i n a d e l a y o f 27 days. 

A l t h o u g h a b r i e f d e l a y might have been r e a s o n a b l e i n t h i s case, a 27-day 
d e l a y was un r e a s o n a b l e . S h o r t l y a f t e r r e c e i v i n g c l a i m a n t ' s own m o t i o n r e q u e s t , 
t h e i n s u r e r sought t o v e r i f y t h a t c l a i m a n t was i n t h e work f o r c e and t h e r e f o r e 
q u a l i f i e d f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s . See Dawkins v. P a c i f i c Motor 
T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) ; O u t r i g h t v. Weyerhaeuser, 299 Or 290 (19 8 5 ) . 
C l a i m a n t r e f e r r e d t h e i n s u r e r t o h i s a c c o u n t a n t f o r t a x and income r e c o r d s . I n 
e a r l y June 1991, t h e i n s u r e r ' s r e p r e s e n t a t i v e c o n t a c t e d t h e a c c o u n t a n t t o o b t a i n 
t h e r e c o r d s . However, t h e acc o u n t a n t d e c l i n e d t o do so u n t i l c o n f e r r i n g w i t h 
c l a i m a n t ' s a t t o r n e y . C l a i m a n t ' s a t t o r n e y m a i l e d t h e t a x r e c o r d s t o t h e i n s u r e r 
i n l a t e June 1991, and t h e y were r e c e i v e d by t h e i n s u r e r on J u l y 1. The 
s t r a i g h t f o r w a r d documents e s t a b l i s h e d t h a t c l a i m a n t was i n t h e work f o r c e . A l l 
t h e c a r r i e r had t o do was c o n f i r m t h a t t o t h e own m o t i o n s e c t i o n . Twenty- seven 
days was an un r e a s o n a b l y l o n g t i m e t o t a k e t o ac c o m p l i s h t h a t , and we f i n d , 
t h e r e f o r e , t h a t t h e i n s u r e r unreasonably r e s i s t e d t h e payment o f compensation. 
A c c o r d i n g l y , we co n c l u d e t h a t a p e n a l t y - r e l a t e d a t t o r n e y f e e under ORS 
656.382(1) i s a p p r o p r i a t e . A rea s o n a b l e f e e o f $400 i s assessed. 

Our August 8, 1991 o r d e r i s abated and w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our August 8, 1991 o r d e r . The 
p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and appeal s h a l l r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T IS SO ORDERED. 

September 5, 1991 C i t e as 43 Van N a t t a 1829 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RUSSELL L. RAGLAND, Claimant 

WCB Case No. 90-16841 
ORDER ON REVIEW 

M e r r i l l Schneider, C l a i m a n t A t t o r n e y 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee F i n k ' s o r d e r t h a t : 
(1) d e c l i n e d t o assess an a t t o r n e y f e e f o r h i s c o u n s e l ' s s e r v i c e s i n o b t a i n i n g 
t h e SAIF C o r p o r a t i o n ' s p r e h e a r i n g r e s c i s s i o n o f i t s m e d i c a l s e r v i c e s d e n i a l ; and 
(2) d e c l i n e d t o assess an a t t o r n e y f e e f o r a l l e g e d l y u n r e a s o n a b l e c l a i m s p r o 
c e s s i n g . SAIF c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Refer e e ' s o r d e r t h a t 
assessed a p e n a l t y i n an amount above 25 p e r c e n t o f t h e amount t h e n due. I n i t s 
b r i e f , SAIF a l s o contends t h a t t h e Referee d i d n o t have j u r i s d i c t i o n over t h i s 
m a t t e r . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , p e n a l t i e s and a t t o r n e y f e e s . 
We r e v e r s e i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e e x c e p t i o n o f t h e 
l a s t p a r a g r a p h i n t h a t s e c t i o n . 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

SAIF contends t h a t , because t h e m e d i c a l s e r v i c e s d e n i a l was r e s c i n d e d , t h e 
o n l y i s s u e r e m a i n i n g a t h e a r i n g was p e n a l t i e s and an " o u t - o f - p e n a l t y " f e e . SAIF 
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argues t h a t , under t h e c u r r e n t law, t h e Referee d i d n o t have j u r i s d i c t i o n o v e r 
t h i s m a t t e r . We d i s a g r e e . 

As amended, ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) now p r o v i d e s t h a t t h e D i r e c t o r s h a l l have 
e x c l u s i v e j u r i s d i c t i o n o v e r p r o c e e d i n g s r e g a r d i n g s o l e l y t h e assessment o f a 
p e n a l t y under t h a t s u b s e c t i o n . However, i n t h e p r e s e n t case, i n a d d i t i o n t o h i s 
r e q u e s t f o r a p e n a l t y and an o u t - o f - p e n a l t y f e e , c l a i m a n t a l s o a l l e g e d e n t i t l e 
ment t o an a t t o r n e y f e e under ORS 656.386(1) f o r h i s c o u n s e l ' s e f f o r t s i n ob
t a i n i n g SAIF's r e s c i s s i o n o f i t s m e d i c a l s e r v i c e s d e n i a l . A c c o r d i n g l y , t h i s 
p r o c e e d i n g does n o t i n v o l v e s o l e l y t h e assessment o f a p e n a l t y w i t h i n t h e mean
i n g o f ORS 6 5 6 . 2 6 2 ( 1 0 ) . T h e r e f o r e , e x c l u s i v e j u r i s d i c t i o n o v e r t h i s m a t t e r 
r e s t s w i t h t h e Board, n o t t h e D i r e c t o r . See ORS 656.704; ORS 656.283 

A t t o r n e y f e e s under ORS 656.386(1) 

The R e f e r e e , r e l y i n g on Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , c o n c l u d e d 
t h a t no a t t o r n e y f e e was a v a i l a b l e under ORS 656.386(1) f o r a d e n i a l r e s c i n d e d 
p r i o r t o h e a r i n g . However, s i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e has 
e f f e c t i v e l y o v e r r u l e d Jones by amending ORS 656.386(1) t o a l l o w an a t t o r n e y f e e 
i f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation, even t h o u g h a h e a r i n g 
i s n o t h e l d . See ORS 656.386(1) (amended June 19, 1991). That amendment 
a p p l i e s r e t r o a c t i v e l y t o cases i n which t h e o r d e r was n o t f i n a l on o r b e f o r e t h e 
e f f e c t i v e d a t e o f t h e a c t . SB 540, 3. Such i s t h e case h e r e . 

I n an a l t e r n a t i v e f i n d i n g , t h e Referee concluded t h a t i f a r e q u e s t f o r 
h e a r i n g had n o t been f i l e d , c l a i m a n t would not have r e c e i v e d t h e compensation a t 
i s s u e . 

We c o n c l u d e t h a t t h e Referee's a l t e r n a t i v e f i n d i n g s u p p o r t s t h e c o n c l u s i o n 
t h a t c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t 
w i t h o u t a h e a r i n g and, a c c o r d i n g l y , an a t t o r n e y f e e f o r s e r v i c e s p r i o r t o hear
i n g i s w a r r a n t e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s p r i o r t o t h e h e a r i n g c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e i s $150, t o be 
p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case and t h e m i n i m a l v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n 
v o l v e d . 

A t t o r n e y f e e s under ORS 656.382(1) 

C l a i m a n t contends t h a t h i s c o u n s e l i s e n t i t l e d t o an a t t o r n e y f e e under 
ORS 656.382(1) f o r SAIF's a l l e g e d l y unreasonable r e s i s t a n c e t o t h e payment o f 
compensation. We d e c l i n e t o assess an a t t o r n e y f e e i n t h i s case, however, be
cause t h e f a c t u a l b a s i s a s s e r t e d i n s u p p o r t o f t h e f e e — SAIF's r e f u s a l t o 
t i m e l y pay c l a i m a n t ' s m e d i c a l s e r v i c e s b i l l — i s i d e n t i c a l t o t h e f a c t u a l b a s i s 
f o r w h i c h t h e R e f e r e e assessed a p e n a l t y under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . A c c o r d i n g l y , 
t h e assessment o f an a t t o r n e y f e e under ORS 6 5 6 . 3 8 2 ( 1 ) ( a ) would c o n t r a v e n e t h e 
l e g i s l a t i v e i n t e n t e xpressed i n ORS 656.262(10)(a) t h a t c l a i m a n t ' s a t t o r n e y r e 
c e i v e o n e - h a l f t h e p e n a l t y , " i n l i e u o f an a t t o r n e y f e e . " See N i c o l a s a 
M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) ; H a r r y E. F o r r e s t e r , 43 Van N a t t a 1480 
( 1 9 9 1 ) . 

P e n a l t i e s and a t t o r n e y f e e s 

On r e v i e w , SAIF does not d i s p u t e t h e Referee's award o f a p e n a l t y and 
a t t o r n e y f e e f o r u n r e a s o n a b l e c l a i m s p r o c e s s i n g . However, SAIF c o n t e n d s , and 
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c l a i m a n t does n o t d i s p u t e , t h a t t h e Referee's p e n a l t y award exceeds t h e amount 
a l l o w e d by s t a t u t e . We agree. 

ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) p r o v i d e s f o r a p e n a l t y o f 25 p e r c e n t o f amounts t h e n 
due. I n t h e p r e s e n t case, SAIF p a i d $25 o f a $117 m e d i c a l b i l l and, a t h e a r i n g , 
c l a i m a n t d i d n o t c h a l l e n g e SAIF's c o n t e n t i o n t h a t t h e $25 payment a d e q u a t e l y r e 
i m b u r s e d t h e d o c t o r f o r t h e compensable p o r t i o n o f t h e s e r v i c e s . We, t h e r e f o r e , 
c o n c l u d e t h a t t h e Referee's assessed p e n a l t y o f $100 exceeds t h e amount a l l o w e d 
by s t a t u t e . A c c o r d i n g l y , t h e Referee's p e n a l t y award i s m o d i f i e d . C l a i m a n t i s 
awarded a p e n a l t y o f 25 p e r c e n t o f $25. Of t h a t amount, o n e - h a l f s h a l l be be 
p a i d t o c l a i m a n t and o n e - h a l f s h a l l be p a i d t o c l a i m a n t ' s c o u n s e l , i n l i e u o f an 
a t t o r n e y f e e . ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . 

We n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o a f e e f o r h i s c o u n s e l ' s e f f o r t s 
a t Board l e v e l i n p r e v a i l i n g on t h e i s s u e o f a t t o r n e y f e e s under ORS 656.386(1). 
See Dotson v. Bohemia, 80 Or App 233 (1986). 

ORDER 

The Referee's o r d e r d a t e d December 10, 1990 i s r e v e r s e d i n p a r t and modi
f i e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h d e c l i n e d t o award an 
assessed a t t o r n e y f e e f o r s e r v i c e s c o n c e r n i n g t h e SAIF C o r p o r a t i o n ' s r e s c i s s i o n 
o f i t s d e n i a l p r i o r t o h e a r i n g i s r e v e r s e d . For s e r v i c e s r e n d e r e d i n c o n j u n c 
t i o n w i t h t h e r e s c i s s i o n o f t h e d e n i a l , c l a i m a n t ' s c o u n s e l i s awarded an asses
sed a t t o r n e y f e e o f $150, payable by SAIF. That p o r t i o n o f t h e Referee's o r d e r 
w h i c h assessed a p e n a l t y o f $100 f o r unreasonable c l a i m s p r o c e s s i n g i s m o d i f i e d . 
I n l i e u o f t h e Referee's assessed p e n a l t y o f $100, c l a i m a n t i s awarded a p e n a l t y 
o f 25 p e r c e n t o f $25, payable by SAIF, w i t h h a l f o f t h a t amount p a y a b l e t o 
c l a i m a n t and h a l f p a y a b l e t o c l a i m a n t ' s c o u n s e l , i n l i e u o f an a t t o r n e y f e e . 
The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

September 5, 1991 C i t e as 43 Van N a t t a 1831 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBBIE L. ROUSE, Claimant 
WCB Case No. 90-09080 

ORDER ON REVIEW 
Welch, e t a l . , Claimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t u p h e l d t h e i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r a f i b r o m y a l g i a c o n d i t i o n . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

The R e f e r e e concluded t h a t c l a i m a n t ' s f i b r o m y a l g i a c o n d i t i o n , w h i c h she 
c h a r a c t e r i z e d as a "consequence o f a compensable i n j u r y , " was n o t compensable 
because c l a i m a n t had f a i l e d t o prove t h a t her 1986 compensable i n j u r y was t h e 
ma j o r c o n t r i b u t i n g cause o f t h e " c o n s e q u e n t i a l c o n d i t i o n . " See amended ORS 
656. 0 0 5 ( 7 ) ( a ) ( A ) . Subsequent t o t h e Referee's o r d e r , we i s s u e d J u l i e K. 
Gas p e r i n o , 43 Van N a t t a 1151 (199 1 ) , i n which we c o n s t r u e d t h e p h r a s e 
" c o n s e q u e n t i a l c o n d i t i o n " t o i n c l u d e o n l y problems t h a t a r i s e f r o m c o n d i t i o n s 
p r e v i o u s l y deemed compensable, as opposed t o c o n d i t i o n s t h a t a r i s e d i r e c t l y from 
t h e i n j u r i o u s e v e n t . A c c o r d i n g l y , we h e l d t h a t t h e 1990 amendments t o t h e 
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d e f i n i t i o n o f a compensable i n j u r y d i d n o t a f f e c t t h e s t a n d a r d o f c o m p e n s a b i l i t y 
f o r c o n d i t i o n s i n t r i n s i c a l l y r e l a t e d t o t h e u n d e r l y i n g compensable e v e n t . 

I n t h i s case, t h e p a r t i e s do n o t address t h e Referee's c h a r a c t e r i z a t i o n o f 
c l a i m a n t ' s c o n d i t i o n as a " c o n s e q u e n t i a l c o n d i t i o n . " N o n e t h e l e s s , we c o n c l u d e 
t h a t , even i f t h a t c h a r a c t e r i z a t i o n i s i n c o r r e c t , t h e c o n d i t i o n i s n o t compens
a b l e because c l a i m a n t has f a i l e d t o prove t h a t her 1986 i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r t r e a t m e n t . I n d o i n g so, we 
r e l y on Dr. Rosenbaum's o p i n i o n t h a t , w h i l e her c o n d i t i o n c o u l d be caused by 
r e p e t i t i v e a c t i v i t y a t work, c l a i m a n t ' s symptom complex d i d n o t r e s u l t f r o m any 
i n j u r y s u s t a i n e d i n 1986. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 13, 1990 i s a f f i r m e d . 

September 6, 1991 C i t e as 43 Van N a t t a 1832 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HERBERT C. AUSBIE, Claimant 

WCB Case No. 88-08507 
ORDER ON REMAND 

P h i l i p Schuster I I , C l a imant A t t o r n e y 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Ap p e a l s . 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n v. Ausbie, 107 Or App 762 ( 1 9 9 1 ) . The 
c o u r t has r e v e r s e d o ur p r i o r o r d e r , which found c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r b i l a t e r a l bone spurs compensable because c l a i m a n t had e s t a b l i s h e d t h a t 
h i s work was a m a t e r i a l c o n t r i b u t i n g cause o f t h e w o r s e n i n g o f h i s symptoms fr o m 
h i s p r e e x i s t i n g c o n d i t i o n . The c o u r t remanded f o r c o n s i d e r a t i o n i n l i g h t o f 
Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 (1 9 9 1 ) , w h i c h h e l d t h a t a 
c l a i m a n t must e s t a b l i s h t h a t h i s employment was t h e major c o n t r i b u t i n g cause o f 
t h e w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . We proceed w i t h o ur r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt and r e p u b l i s h t h e " F i n d i n g s o f Fact" c o n t a i n e d i n o u r F e b r u a r y 6, 
1990 Order on R e c o n s i d e r a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r Order on R e c o n s i d e r a t i o n , r e l y i n g on Donna E. Aschbacher, 41 
Van N a t t a 1242 ( 1 9 8 9 ) , we found t h a t c l a i m a n t had proven t h a t h i s work a c t i v i 
t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f a symptomatic w o r s e n i n g o f h i s p r e 
e x i s t i n g f o o t c o n d i t i o n . Consequently, we s e t a s i d e t h e i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . However, t h e Court o f Appeals has r e 
c e n t l y h e l d t h a t t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e 
under f o r m e r ORS 656.802, c l a i m a n t must prove t h a t h i s work a c t i v i t i e s were t h e 
major c o n t r i b u t i n g cause o f h i s c o n d i t i o n o r o f t h e w o r s e n i n g o f h i s u n d e r l y i n g 
c o n d i t i o n . See Aetna C a s u a l t y Co. v. Aschbacher, supra. R e l y i n g on i t s d e c i 
s i o n i n Aschbacher, t h e c o u r t has r e v e r s e d our o r d e r and remanded f o r r e c o n s i d 
e r a t i o n . 

We adhere t o and r e p u b l i s h t h a t p o r t i o n o f t h e " C o n c l u s i o n s o f Law" i n our 
p r i o r Order on R e c o n s i d e r a t i o n t h a t d i s a g r e e d w i t h t h e Referee's a n a l y s i s o f 
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t h i s c l a i m under an i n j u r y t h e o r y . Rather, f o r t h e reasons d i s c u s s e d below, we 
c o n c l u d e t h a t t h e c l a i m s h o u l d be a n a l y z e d as an o c c u p a t i o n a l d i s e a s e . 

C l a i m a n t ' s work as a door, window and m o l d i n g i n s t a l l e r i n v o l v e d p l a c i n g 
d o o r s o n t o h i s f e e t i n o r d e r t o e l e v a t e them i n t o p o s i t i o n . I t a l s o i n v o l v e d 
k n e e l i n g and f l e x i o n o f h i s t o e s . C o n s i d e r i n g t h e s e a c t i v i t i e s , we c o n c l u d e 
t h a t h i s c l a i m i s f o r a c o n d i t i o n r e s u l t i n g from a " s e r i e s o f t r a u m a t i c e v e n t s 
o r o c c u r r e n c e s " under forme r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

C l a i m a n t s u f f e r s from an u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n . Dr. Cook, 
M.D., examined c l a i m a n t a t t h e P o r t l a n d C l i n i c i n 1979 and a t t h a t t i m e f i n d i n g s 
were c o n s i s t e n t w i t h d e g e n e r a t i v e i n v o l v e m e n t o f t h e MP j o i n t o f t h e b i g t o e . 
(Ex. 1 2 ) . Dr. Cook a g a i n examined c l a i m a n t i n J u l y 1988 and n o t e d t h a t x - r a y s 
showed s p u r r i n g b i l a t e r a l l y a t t h e MP j o i n t o f t h e b i g t o e s and marked degenera
t i v e i n v o l v e m e n t on t h e r i g h t . Thus, i n o r d e r t o e s t a b l i s h t h a t h i s c o n d i t i o n 
i s compensable under forme r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , c l a i m a n t must p r o v e t h a t t h e 
s e r i e s o f t r a u m a t i c e v e n t s a t work were t h e major c o n t r i b u t i n g cause o f a wors
e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . Aetna C a s u a l t y Co. v. Aschbacher, supra; 
W e l l e r v. Union C a r b i d e , 288 Or 27, 35 ( 1 9 7 9 ) . Worsening i n t h e o c c u p a t i o n a l 
d i s e a s e c o n t e x t means p a t h o l o g i c a l e x a c e r b a t i o n o f t h e u n d e r l y i n g c o n d i t i o n . 
See Wheeler v. Boise Cascade Corp., 298 Or 452, 457 ( 1 9 8 5 ) . 

The q u e s t i o n whether c l a i m a n t e x p e r i e n c e d a p a t h o l o g i c a l e x a c e r b a t i o n o f 
h i s p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n i s a complex m e d i c a l q u e s t i o n r e q u i r i n g 
e x p e r t m e d i c a l a n a l y s i s . See U r i s v. Compensation Department, 247 Or 420, 424-
26 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

Dr. Wisdom, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , found t h a t c l a i m a n t ' s p r e e x i s t 
i n g f o o t symptoms had been grow i n g s l o w l y worse and n o t e d t h a t c l a i m a n t had been 
d i a g n o s e d w i t h d e g e n e r a t i v e a r t h r i t i s o f t h e g r e a t t o e MTP j o i n t s i n t h e l a t e 
1970's. (Ex. 2 - 2 ) . Dr. Wisdom f e l t t h a t c l a i m a n t ' s c u r r e n t employment as a 
c a r p e n t e r had c o n t r i b u t e d t o a f l a r e - u p o f t h e p r e e x i s t i n g c o n d i t i o n , b u t i t was 
u n l i k e l y t h a t s i x weeks employment w i t h one f i r m would be t h e m a j o r e t i o l o g y o f 
c l a i m a n t ' s d i f f i c u l t y . (Ex. 9 ) . Moreover, Dr. Wisdom c o n c l u d e d t h e r e was no 
i n d i c a t i o n t h a t work as a c a r p e n t e r had caused a w o r s e n i n g o f c l a i m a n t ' s under
l y i n g c o n d i t i o n . He s t a t e d t h a t t h e n a t u r a l h i s t o r y o f t h i s c o n d i t i o n i s p r o 
g r e s s i v e d e t e r i o r a t i o n over a number o f y e a r s , w i t h i n c r e a s e d a c t i v i t y c a u s i n g 
i n c r e a s e d p a i n . 

We f i n d Dr. Wisdom's o p i n i o n , as c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t o be 
t h o r o u g h and w e l l - r e a s o n e d . Consequently, we f i n d i t p e r s u a s i v e . Somers v. 
SAIF, 77 Or App 259 ( 1 9 8 6 ) ; Weiland v. SAIF, 64 Or App 8.10 ( 1 9 8 3 ) . A t b e s t , 
Dr. Wisdom's o p i n i o n s u p p o r t s a c o n c l u s i o n t h a t c l a i m a n t ' s work a c t i v i t i e s con
t r i b u t e d t o a w o r s e n i n g o f symptoms from c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n . Such 
a f i n d i n g i s i n s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e 
m a j o r c o n t r i b u t i n g cause o f a worsening o f h i s u n d e r l y i n g c o n d i t i o n . T h e r e f o r e , 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m i s n o t compensable. Aschbacher, supra. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d J u l y 28, 1988 
i s r e v e r s e d . The i n s u r e r ' s d e n i a l s are r e i n s t a t e d and u p h e l d . The Referee's 
a t t o r n e y f e e award i s r e v e r s e d . The a t t o r n e y f e e award f o r s e r v i c e s on Board r e 
v i e w i s a l s o r e v e r s e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
L E S L I E 6. BROOKS, Claimant 

WCB Case No. 89-06207 
ORDER ON REVIEW 

B a r n e t t , e t a l . , C l aimant A t t o r n e y s 
Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r t h a t : (1) u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s p s y c h o l o g i c a l c o n d i t i o n ; and (2) d e c l i n e d 
t o assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o 
t i m e l y p r o v i d e d i s c o v e r y . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l 
t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " O p i n i o n , " w i t h t h e f o l l o w i n g supplementa
t i o n . 

A t t h e o u t s e t , we n o t e t h a t t h e Referee concl u d e d t h a t c l a i m a n t was r e 
q u i r e d t o p r o v e t h a t h i s employment m a t e r i a l l y c o n t r i b u t e d t o h i s m e n t a l d i s 
o r d e r . Subsequent t o t h e Referee's o r d e r , t h e Court o f Appeals h e l d t h a t , under 
f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) , t o e s t a b l i s h a c l a i m f o r an o c c u p a t i o n a l d i s e a s e , c l a i m 
a n t i s r e q u i r e d t o p r o v e t h a t work exposure was t h e major cause o f h i s c o n d i 
t i o n . Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 ( 1 9 9 1 ) . 

The R e f e r e e c o n c l u d e d t h a t , a l t h o u g h c l a i m a n t ' s s t r e s s was caused by h i s 
b e l i e f t h a t h i s s u p e r v i s o r s d i d n o t s u p p o r t him, t h e e v i d e n c e d e m o n s t r a t e d t h a t 
t h e s i t u a t i o n d i d n o t e x i s t as he p e r c e i v e d i t . We agree t h a t t h e o n l y " r e a l " 
e v e n t c l a i m a n t e x p e r i e n c e d was t h a t , on one o c c a s i o n , h i s s u p e r v i s o r c a l l e d him 
i n t o d i s c u s s t h e " M a r t i n " a u d i t and t h e s u p e r v i s o r ' s concerns about a r e c e n t 
a p p e l l a t e case i n v o l v i n g t h e independent c o n t r a c t o r i s s u e . A l t h o u g h c l a i m a n t 
b e l i e v e d t h a t t h e money he c o l l e c t e d would be r e t u r n e d t o t h e p a r t y whom he had 
a u d i t e d , t h e e v e n t never o c c u r r e d . 

We agree w i t h t h e Referee t h a t c l a i m a n t imagined t h a t h i s s u p e r v i s o r s d i d 
n o t s u p p o r t him. I n f a c t , t h e r e c o r d c o n t a i n s l e t t e r s f r o m two o f c l a i m a n t ' s 
s u p e r v i s o r s i n f o r m i n g t h e p a r t y t h a t c l a i m a n t ' s a u d i t was c o r r e c t , t h e r e had 
been no e r r o r s i n t h e a u d i t and, l a t e r , t h a t t h e D i v i s i o n ' s p o s i t i o n on t h e c o r 
r e c t n e s s o f t h e a u d i t remained unchanged. Exs. 11, 14. We c o n c l u d e t h a t c l a i m 
a n t i m a g i n e d t h a t h i s employer d i d n o t s u p p o r t him and t h e s i t u a t i o n a l l e g e d by 
c l a i m a n t d i d n o t e x i s t i n a r e a l and o b j e c t i v e sense. 

We f u r t h e r n o t e t h a t , i n p r o v i d i n g o p i n i o n s on c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n , t h e d o c t o r s ( w i t h t h e e x c e p t i o n o f Dr. Colbach who c o n c l u d e d t h a t 
c l a i m a n t ' s v e r s i o n o f e v e n t s was n o t a c c u r a t e ) r e l i e d upon h i s p e r c e p t i o n s o f 
h i s s i t u a t i o n a t work. Dr. Mayer, M.D., r e p o r t e d t h a t c l a i m a n t c l a i m e d t h a t t h e 
money he had c o l l e c t e d f r o m t h e a u d i t had been r e t u r n e d , c l a i m a n t ' s judgment was 
q u e s t i o n e d a t work and he had no s u p p o r t from h i s s u p e r v i s o r s . Ex. 30. Dr. 
C o n a n t - N o r v i l l e , M.D., r e p o r t e d t h a t c l a i m a n t f i r s t had symptoms a f t e r a major 
a u d i t was r e v e r s e d by a Salem o f f i c i a l f o r no c l e a r reason. Dr. C o n a n t - N o r v i l l e 
c o n c l u d e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l problems arose o u t o f h i s e m o t i o n a l r e 
sponse t o l a c k o f s u p p o r t a t work. Ex. 51. F i n a l l y , Dr. Johnson r e p o r t e d t h a t 
c l a i m a n t had d e f i n e d h i s s t r e s s as ( r e s u l t i n g from) n e g a t i v e feedback and 
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d e c i s i o n s t h a t were n o t backed up. Dr. Johnson conc l u d e d t h a t t h e M a r t i n case 
was a m a t e r i a l and major c o n t r i b u t i n g cause o f p r e c i p i t a t i n g c l a i m a n t ' s s t r e s s . 
Ex. 53. 

We co n c l u d e t h a t , g i v e n t h e i n a c c u r a c y o f c l a i m a n t ' s r e p o r t s t o t h e medi
c a l e x p e r t s , t h e d o c t o r s ' o p i n i o n s which conclude t h a t c l a i m a n t ' s p e r c e p t i o n s 
were t h e cause o f h i s d i s o r d e r a r e i n s u f f i c i e n t t o s u p p o r t a f i n d i n g t h a t r e a l , 
o b j e c t i v e l y s t r e s s f u l e v e n t s a t work were t h e major cause o f c l a i m a n t ' s m e n t a l 
d i s o r d e r . We conclu d e t h a t c l a i m a n t has not proven by c l e a r and c o n v i n c i n g e v i 
dence t h a t w o r k - r e l a t e d s t r e s s o r s a r e t h e major cause o f h i s p s y c h o l o g i c a l con
d i t i o n . A c c o r d i n g l y , we a f f i r m t h e Referee. 

ORDER 

The Referee's o r d e r d a t e d December 27, 1990 i s a f f i r m e d . 

September 6, 1991 C i t e as 43 Van N a t t a 1835 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ANTHONY J . COLISTRO, Claimant 

WCB Case No. 89-13494 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband, N e i d i g , and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee M i c h a e l V. Johnson's 
o r d e r w h i c h : (1) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s m e d i c a l s e r v i c e s 
c l a i m f o r low back s u r g e r y ; (2) d e c l i n e d t o assess a p e n a l t y o r r e l a t e d a t t o r n e y 
f e e f o r an a l l e g e d l y u n t i m e l y d e n i a l ; and (3) d e c l i n e d t o award an assessed a t 
t o r n e y f e e f o r s e r v i c e s r e n d e r e d p r i o r t o t h e h e a r i n g w h i c h r e s u l t e d i n t h e 
r e s c i s s i o n o f t h e c a u s a t i o n aspect o f SAIF's d e n i a l . On r e v i e w , t h e i s s u e s are 
re a s o n a b l e n e s s and n e c e s s i t y o f s u r g e r y , p e n a l t i e s and a t t o r n e y f e e s , and e n t i 
t l e m e n t t o an a t t o r n e y f e e under ORS 656.386(1). We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fact" as s e t f o r t h i n t h e Refer e e ' s o r d e r . 

FINDINGS OF ULTIMATE FACT 

We adopt t h e " F i n d i n g s o f U l t i m a t e F a c t " as s e t f o r t h i n t h e Referee's 
o r d e r . 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l S e r v i c e s / S u r g e r y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e r e a s o n a b l e n e s s and 
n e c e s s i t y o f t h e proposed s u r g e r y as s e t f o r t h i n t h e Referee's o r d e r . 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p e n a l t y and a t t o r n e y 
f e e i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y Fees 

The R eferee d e c l i n e d t o award c l a i m a n t ' s c o u n s e l an assessed a t t o r n e y f e e 
f o r s e r v i c e s r e l a t i n g t o SAIF's r e s c i s s i o n o f t h e c a u s a t i o n a s p e c t o f i t s d e n i a l 
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a t h e a r i n g . We agree t h a t c l a i m a n t ' s c o u n s e l i s n o t e n t i t l e d t o an assessed 
a t t o r n e y f e e . However, we do so on a d i f f e r e n t b a s i s . 

I n o r d e r t o be e n t i t l e d t o an a t t o r n e y f e e under ORS 6 5 6 . 3 8 6 ( 1 ) , c l a i m a n t 
must f i n a l l y p r e v a i l o v e r a d e n i a l o f a c l a i m f o r compensation. To p r e v a i l on a 
d e n i a l o f m e d i c a l s e r v i c e s , c l a i m a n t must e s t a b l i s h t h a t t h e m e d i c a l s e r v i c e s 
a r e c a u s a l l y r e l a t e d t o t h e compensable i n j u r y and a r e r e a s o n a b l e and n e c e s s a r y . 
ORS 6 5 6 . 2 4 5 ( 1 ) ; W e t z e l v. Goodwin B r o t h e r s , 50 Or App 101 ( 1 9 8 1 ) . I f a c l a i m a n t 
e s t a b l i s h e s t h a t h i s need f o r m e d i c a l s e r v i c e s i s c a u s a l l y r e l a t e d t o t h e i n d u s 
t r i a l i n j u r y , b u t does n o t e s t a b l i s h t h a t t h e s e r v i c e s are r e a s o n a b l e and neces
s a r y , he has n o t f i n a l l y p r e v a i l e d over a d e n i a l o f compensation. See A r b r a 
W i l l i a m s . 43 Van N a t t a 142, 144 ( 1 9 9 1 ) ; Lynn E l l i o t t , 42 Van N a t t a 23, 24 
( 1 9 9 0 ) . 

Here, t h e o n l y compensation a t i s s u e was c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m 
f o r low back s u r g e r y . SAIF's d e n i a l o f t h e low back s u r g e r y was based on causa
t i o n and t h e need f o r s u r g e r y . At h e a r i n g , SAIF r e s c i n d e d t h e c a u s a t i o n element 
o f i t s d e n i a l , b u t c o n t i n u e d t o deny t h e s u r g e r y on r e a s o n a b l e and n e c e s s a r y 
grounds. We have h e r e i n a f f i r m e d t h e Referee's c o n c l u s i o n t h a t t h e proposed 
s u r g e r y i s n o t r e a s o n a b l e and necessary and c o n s e q u e n t l y , u p h e l d SAIF's d e n i a l . 

The c a u s a l r e l a t i o n s h i p was o n l y one element o f SAIF's d e n i a l . T h e r e f o r e , 
i n o r d e r t o p r e v a i l a g a i n s t SAIF's d e n i a l , c l a i m a n t was s t i l l r e q u i r e d t o p r o v e 
t h a t t h e s u r g e r y was r e a s o n a b l e and necessary. Inasmuch as c l a i m a n t d i d n o t 
e s t a b l i s h t h a t t h e s u r g e r y was r e a s o n a b l e and necessary, he d i d n o t f i n a l l y p r e 
v a i l o v e r SAIF's d e n i a l o f h i s c l a i m f o r s u r g e r y . A c c o r d i n g l y , c l a i m a n t i s n o t 
e n t i t l e d t o an a t t o r n e y f e e p u r s u a n t t o ORS 656.386(1). Lynn M. E l l i o t t , s u p r a ; 
See a l s o J e r r y E. James, 42 Van N a t t a 53 ( 1 9 9 0 ) . 1 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 19, 1990 i s a f f i r m e d . 

1 The d i s s e n t contends t h a t by abandoning, a l l e g e d l y p r i o r t o h e a r i n g , one 
o f i t s two reasons f o r d e n y i n g t h e c l a i m f o r compensation, t h e i n s u r e r exposed 
i t s e l f t o an award o f a t t o r n e y f e e s under amended ORS 6 5 6 . 3 8 6 ( 1 ) . We d i s a g r e e . 

ORS 656.386(1) p r o v i d e s t h a t a c l a i m a n t i s e n t i t l e d t o a t t o r n e y f e e s f o r 
e i t h e r p r e v a i l i n g a t h e a r i n g a g a i n s t t h e i n s u r e r ' s d e n i a l o f a c l a i m f o r compen
s a t i o n o r where t h e c l a i m a n t ' s a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g t h e compen
s a t i o n w i t h o u t a h e a r i n g . Here, t h e r e i s no d i s p u t e t h a t t h e " c l a i m f o r compen
s a t i o n " a t i s s u e w h i c h t h e i n s u r e r had d e n i e d was t h e F e b r u a r y 16, 1989 r e q u e s t 
o f Dr. R i v a s t o p e r f o r m an L5-S1 discectomy and f u s i o n . (Ex. 4 0 ) . By l e t t e r o f 
F e b r u a r y 2 1 , 1989, c l a i m a n t ' s c o u n s e l asked SAIF t o " [ p ] l e a s e p r o c e s s t h i s as a 
c l a i m f o r p r e - a u t h o r i z a t i o n o f t h i s s u r g i c a l p r ocedure and a d v i s e Dr. R i v a s and 
me o f y o u r d e c i s i o n as q u i c k l y as p r a c t i c a l . " (Ex. 4 1 ) . SAIF d e n i e d t h i s c l a i m . 
C l a i m a n t was r e q u i r e d t o r e q u e s t a h e a r i n g , a t w h i c h t h e i n s u r e r " f i n a l l y p r e 
v a i l e d . " Thus, d e s p i t e t h e f a c t t h a t SAIF dropped a t t h e h e a r i n g , one o f two 
bases f o r i t s d e n i a l , c l a i m a n t ' s a t t o r n e y was o b v i o u s l y n o t i n s t r u m e n t a l i n ob
t a i n i n g t h e compensation w i t h o u t , o r a t , t h e h e a r i n g . Second, d i a g n o s t i c s e r 
v i c e s a r e compensable, even i f t h e m e d i c a l s e r v i c e s c l a i m i s n o t . Brooks v. P S 
R Timber 55 Or App 688 ( 1 9 8 2 ) . Here, by a g r e e i n g a t t h e A p r i l 16, 1990 h e a r i n g 
t o pay f o r t h e d i a g n o s t i c s e r v i c e s , w h i l e a d h e r i n g t o i t s d e n i a l , SAIF agreed t o 
do no more t h a n what t h e law r e q u i r e d . I n s h o r t , t h e r e i s no i n d i c a t i o n i n t h i s 
r e c o r d t h a t d i a g n o s t i c s e r v i c e s were ever r e a l l y an i s s u e i n t h i s case, and t h a t 
SAIF's agreement t o pay f o r them was a n y t h i n g more t h a n an e x p r e s s i o n o f i t s 
w i l l i n g n e s s t o comply v o l u n t a r i l y w i t h t h e law. 
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Board Member C r i d e r , d i s s e n t i n g . 

1837 

The p a r t i e s p r e s e n t e d t h i s case as a d i s p u t e c o n c e r n i n g whether o r n o t a 
f e e may be assessed under ORS 656.386(1) where an i n s u r e r r e s c i n d s a d e n i a l 
p r i o r t o i s s u a n c e o f a r e f e r e e ' s o r d e r . C l a i m a n t ' s o p e n i n g b r i e f a t 1-2; Re
spondent's b r i e f a t 5. I n view o f t h e L e g i s l a t u r e ' s r e c e n t amendment o f ORS 
65 6 . 3 8 6 ( 1 ) , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed f e e . SB 540, sec. 3. 

The Board reaches t h e c o n t r a r y r e s u l t by r e f r a m i n g t h e i s s u e s . The Board 
a p p l i e s case law d e a l i n g w i t h t h e s i t u a t i o n i n whic h an i n s u r e r d e n i e s m e d i c a l 
s e r v i c e s ; a r e f e r e e f i n d s t h a t , w h i l e t h e c o n d i t i o n f o r w h i c h s e r v i c e s a r e r e n 
d e r e d i s r e l a t e d t o t h e compensable i n j u r y , t h e s e r v i c e s a r e n o t r e a s o n a b l e and 
ne c e s s a r y and t h u s n o t compensable; and t h e r e f e r e e upholds t h e d e n i a l . I n such 
cases, t h e c l a i m a n t i s e n t i t l e d t o no f e e f o r p r o v i n g t h a t t h e c o n d i t i o n i s r e 
l a t e d t o t h e i n j u r y . The reason: The d e n i a l has been s e t a s i d e n e i t h e r i n 
whole n o r i n p a r t . Moreover, t h e r e f e r e e ' s f i n d i n g t h a t t h e c o n d i t i o n was 
c a u s a l l y r e l a t e d t o t h e i n j u r y w i l l have no r e s j u d i c a t a e f f e c t i n a subsequent 
p r o c e e d i n g because t h e f i n d i n g was n o t e s s e n t i a l t o t h e r e f e r e e ' s d e c i s i o n . 

T h i s i s n o t such a case. I n t h i s case, we do n o t d e a l w i t h a r e f e r e e ' s 
f i n d i n g ; r a t h e r , we d e a l w i t h t h e i n s u r e r ' s e x p l i c i t d e c i s i o n t o ac c e p t p a r t o f 
t h e c l a i m . C l a i m a n t had an accepted c l a i m f o r an i n j u r y t o t h e stomach and 
r i g h t thumb. The d e n i a l which p r e c i p i t a t e d t h e l i t i g a t i o n d e n i e d t h e compens
a b i l i t y o f c l a i m a n t ' s back c o n d i t i o n : 

"We have r e c e n t l y r e c e i v e d i n f o r m a t i o n t h a t you a r e seek
i n g t r e a t m e n t f o r back and arm problems which i s [ s i c ] 
a l l e g e d l y r e l a t e d t o your i n j u r y . A f t e r r e v i e w i n g t h e i n 
f o r m a t i o n i n your f i l e , we are unable t o pay f o r t h a t 
t r e a t m e n t / s u r g e r y , as t h e t r e a t m e n t / s u r g e r y i s n o t r e 
l a t e d , r e a s o n a b l e o r necessary f o r t h e a c c e p t e d c o n d i 
t i o n . " 

A t h e a r i n g , SAIF agreed t h a t t h e back c o n d i t i o n was compensably r e l a t e d t o 
t h e compensable i n j u r y and, f u r t h e r m o r e , agreed t o pay f o r c e r t a i n m e d i c a l s e r 
v i c e s f o r t h e back c o n d i t i o n which had been recommended by e x a m i n i n g p h y s i c i a n s , 
Dr. G r i t z k a and Dr. Brooks. The p a r t i a l r e s c i s s i o n o f t h e d e n i a l was memori a l 
i z e d i n Referee Johnson's i n t e r i m o r d e r . Thus, c l a i m a n t ' s a t t o r n e y c l e a r l y p r o 
c u r e d acceptance o f t h e p r e v i o u s l y - d e n i e d back c o n d i t i o n and some t r e a t m e n t 
t h e r e f o r . The o n l y r e m a i n i n g i s s u e was s u r g e r y . I n such a case, c l a i m a n t ' s 
a t t o r n e y was c l e a r l y i n s t r u m e n t a l i n o b t a i n i n g compensation w i t h o u t h e a r i n g . He 
i s e n t i t l e d , t h e r e f o r e , t o an assessed f e e . 

September 6, 1991 C i t e as 43 Van N a t t a 1837 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEPHANIE A. FARRELL, Claimant 

WCB Case No. 90-08146 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Brown's o r d e r w h i c h 
u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f her c l a i m f o r a back i n j u r y . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 

Cl a i m a n t worked f o r t h e employer as a c h i l d c a r e a i d e . On March 5, 1990, 
w h i l e a t work, she reached i n t o a s t o r a g e shed t o r e t r i e v e a t r i c y c l e f o r one o f 
t h e c h i l d r e n she was a t t e n d i n g . She f e l t a popping s e n s a t i o n i n her back, b u t 
d i d n o t i m m e d i a t e l y e x p e r i e n c e p a i n . Claimant c o n t i n u e d t o work t h a t day; how
e v e r , she began e x p e r i e n c i n g back soreness and some l e g p a i n . 

A l t h o u g h she c o n t i n u e d t o e x p e r i e n c e some soreness and p a i n , c l a i m a n t con
t i n u e d t o work u n t i l March 13, 1990. On t h a t d a t e , c l a i m a n t was s t a n d i n g i n her 
l i v i n g room and n o t i c e d her husband coming home. She s t r a i g h t e n e d up and her 
l e f t l e g went numb and b u c k l e d c a u s i n g her t o c o l l a p s e . The f o l l o w i n g day, 
c l a i m a n t n o t i f i e d her employer o f t h e March 5, 1990 i n c i d e n t and sought m e d i c a l 
t r e a t m e n t . P h y s i c a l e x a m i n a t i o n a t t h a t t i m e r e v e a l e d decreased ranges o f 
m o t i o n and muscle spasm. 

On March 27, 1990, c l a i m a n t was examined by Dr. G i l s d o r f . Dr G i l s d o r f 
t o o k c l a i m a n t ' s h i s t o r y o f t h e March 5, 1990 i n c i d e n t and n o t e d d ecreased ranges 
o f m o t i o n , absent l e f t a n k l e j e r k , n onsymmetrical s t r a i g h t l e g r a i s e and 
h y p e s t h e s i a o f t h e l e f t f o o t . Dr. G i l s d o r f diagnosed lumbar s p r a i n syndrome and 
an a c u t e h e r n i a t e d n u c l e u s pulposus a t l e f t L5-S1. 

On March 29, 1991, t h e employer d e n i e d c l a i m a n t ' s c l a i m on t h e b a s i s t h a t 
i t d i d n o t o c c u r i n t h e course and scope o f her employment. 

C l a i m a n t had n o t e x p e r i e n c e d low back symptoms p r i o r t o t h e March 5, 1990 
i n c i d e n t . F o l l o w i n g t h a t i n c i d e n t t h e r e were no o f f - w o r k a c t i v i t i e s w h i c h con
t r i b u t e d t o c l a i m a n t ' s back and l e g symptoms. 

ULTIMATE FINDINGS OF FACT 

We adopt t h e " U l t i m a t e F i n d i n g s o f Fact" as s e t f o r t h i n t h e R e f e r e e ' s 
o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The March 5, 1990 i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s 
d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t , a l t h o u g h c l a i m a n t had e s t a b l i s h e d t h a t t h e March 5, 
1990 i n c i d e n t o c c u r r e d , she d i d n o t prove t h a t her d i s a b i l i t y and need f o r medi
c a l t r e a t m e n t was r e l a t e d t o t h a t i n c i d e n t . We d i s a g r e e . 

The s o l e i s s u e i n t h i s case i s whether c l a i m a n t has e s t a b l i s h e d a compens
a b l e i n j u r y . Because a h e a r i n g was convened a f t e r J u l y 1, 1990, her c l a i m i s 
p r o p e r l y a n a l y z e d under t h e 1990 r e v i s i o n s t o t h e Workers' Compensation A c t . 
See I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

T h e r e f o r e , i n o r d e r t o e s t a b l i s h a compensable i n j u r y , c l a i m a n t must show 
an a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e course o f employment. ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) . The i n j u r y must be e s t a b l i s h e d by m e d i c a l e v i d e n c e , s u p p o r t e d by 
o b j e c t i v e f i n d i n g s . I d ; Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t she f e l t her back "pop" f o l l o w i n g t h e 
March 5, 1990 t r i c y c l e i n c i d e n t . She f u r t h e r t e s t i f i e d t h a t she had n o t e x p e r i 
enced back symptoms p r i o r t h e March 5, 1990 i n c i d e n t . F o l l o w i n g t h e i n c i d e n t , 
c l a i m a n t e x p e r i e n c e d o n g o i n g low back and l e g symptoms whic h l e d her t o seek 
t r e a t m e n t a f t e r h er l e g b u c k l e d on March 13, 1990. There i s no e v i d e n c e o f an 
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i n t e r v e n i n g cause between March 5, 1990 and March 13, 1990, when she sought med
i c a l t r e a t m e n t , w h i c h would account f o r c l a i m a n t ' s back and l e g symptoms. 

Dr. G i l s d o r f t o o k c l a i m a n t ' s h i s t o r y o f t h e March 5, 1990 i n c i d e n t and 
di a g n o s e d lumbar s p r a i n syndrome and an acute h e r n i a t e d n u c l e u s p u l p o s u s a t l e f t 
L5-S1. H i s d i a g n o s i s was su p p o r t e d by o b j e c t i v e f i n d i n g s w h i c h i n c l u d e d de
cr e a s e d range o f m o t i o n , absent l e f t a n k l e j e r k , n o n s y m m e t r i c a l s t r a i g h t l e g 
r a i s e and h y p e s t h e s i a o f t h e l e f t f o o t . There i s no c o n t r a r y m e d i c a l e v i d e n c e . 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t has s u s t a i n e d a compens
a b l e i n j u r y . Dr. G i l s d o r f ' s r e p o r t p r o v i d e s o b j e c t i v e f i n d i n g s o f an i n j u r y . 
C l a i m a n t ' s c r e d i b l e t e s t i m o n y , i n c o n j u n c t i o n w i t h t h e h i s t o r y g i v e n t o Dr. 
G i l s d o r f , e s t a b l i s h e s a m a t e r i a l c a u s a l l i n k between t h e o b j e c t i v e f i n d i n g s and 
t h e March 5, 1990 i n c i d e n t . A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d a compensable 
i n j u r y . See Mark W e i d l e , 43 Van N a t t a 855 (19 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $1,500, t o 
be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d and c l a i m 
a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d November 1, 1990 i s r e v e r s e d . The s e l f - i n s u r e d 
e m ployer's d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o i t f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e compens
a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $1,500, 
p a y a b l e by t h e s e l f - i n s u r e d employer. 

September 6, 1991 C i t e as 43 Van N a t t a 1839 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MISAEL R. GARCIA, Claimant 

WCB Case No. 90-11683 
ORDER ON REVIEW (REMANDING) 

H o l l i s Ransom, Claimant A t t o r n e y 
Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Garaventa's o r d e r 
w h i c h u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s c l a i m f o r a low back i n j u r y . C l a i m a n t 
has r e q u e s t e d t h a t t h i s m a t t e r be remanded f o r t h e t a k i n g o f a d d i t i o n a l e v i 
dence. On r e v i e w , t h e i s s u e s are remand and c o m p e n s a b i l i t y . The m o t i o n f o r 
remand i s g r a n t e d . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fact" as se t f o r t h i n t h e R e f e r e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n June 1990, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g , c h a l l e n g i n g t h e i n 
s u r e r ' s d e n i a l . S i m u l t a n e o u s l y , c l a i m a n t r e q u e s t e d t h a t t h e i n s u r e r p r o v i d e 
c o p i e s o f a l l e x i s t i n g and f u t u r e m e d i c a l documents and o t h e r i n f o r m a t i o n r e l a t 
i n g t o h i s c l a i m . I n J u l y 1990, c l a i m a n t ' s former c o u n s e l w r o t e Dr. Cohen con
c e r n i n g m e d i c a l b i l l i n g s , b u t d i d n o t ask f o r any m e d i c a l documents f r o m Dr. 
Cohen. 
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F o l l o w i n g t h e h e a r i n g , c l a i m a n t ' s c o u n s e l o b t a i n e d r e c o r d s f r o m H o l l a d a y 
Park M e d i c a l C e n t e r . Among t h e documents r e c e i v e d were Dr. Cohen's c h a r t n o t e s 
o f June 15, 1990, J u l y 24, 1990 and August 2 1 , 1990 r e l a t i n g t o c l a i m a n t ' s 
t r e a t m e n t f o r low back symptoms. The i n s u r e r was not i n p o s s e s s i o n o f t h e s e 
r e c o r d s . However, on August 7, 1990, t h e i n s u r e r had w r i t t e n Dr. Cohen i n f o r m 
i n g him o f i t s d e n i a l . 

The documents o b t a i n e d by c l a i m a n t a f t e r t h e h e a r i n g a r e r e l e v a n t t o t h e 
q u e s t i o n o f c o m p e n s a b i l i t y . They a re t h e t y p e r o u t i n e l y p r o v i d e d by p r o v i d e r s 
t o i n s u r e r s . 

FINDINGS OF ULTIMATE FACT 

The r e c o r d i s i n c o m p l e t e l y developed w i t h o u t t h e documents o b t a i n e d by 
c l a i m a n t a f t e r t h e h e a r i n g . 

The documents were n o t o b t a i n a b l e w i t h t h e e x e r c i s e o f due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

Should we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand t o t h e Referee f o r f u r t h e r 
e v i d e n c e t a k i n g , c o r r e c t i o n o r o t h e r necessary a c t i o n . ORS 65 6 . 2 9 5 ( 5 ) . To 
m e r i t remand, i t must be e s t a b l i s h e d t h a t t h e evide n c e r e l e v a n t t o t h e i s s u e s 
r a i s e d i n t h e remand r e q u e s t was u n o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e 
h e a r i n g . See B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 
Or App 152 ( 1 9 8 6 ) . Due d i l i g e n c e does n o t always r e q u i r e t h a t c l a i m a n t r e q u e s t 
r e c o r d s d i r e c t l y f r o m m e d i c a l p r o v i d e r s who are r e q u i r e d by r u l e t o su b m i t r e 
p o r t s t o t h e i n s u r e r . Penni L. Mumm, 42 Van N a t t a 1615, 1617 ( 1 9 9 0 ) . R a t h e r , 
i t i s s u f f i c i e n t t h a t c l a i m a n t seek d i s c l o s u r e o f r e c o r d s f r o m t h e i n s u r e r . I d . 

Here, c l a i m a n t made a s t a n d a r d r e q u e s t o f t h e i n s u r e r t o p r o v i d e a l l medi
c a l documents and o t h e r i n f o r m a t i o n r e l a t i n g t o h i s c l a i m . H i s f o r m e r c o u n s e l 
c o n t a c t e d Dr. Cohen c o n c e r n i n g t h e payment o f m e d i c a l b i l l i n g s , b u t d i d n o t r e 
ques t any r e c o r d s f r o m Dr. Cohen. The i n s u r e r d i d n o t p r o v i d e c l a i m a n t w i t h Dr. 
Cohen's c h a r t n o t e s r e l a t i n g t o h i s low back i n j u r y . The r e c o r d does n o t e s t a b 
l i s h t h a t t h e i n s u r e r was i n p o s s e s s i o n o f Dr. Cohen's c h a r t n o t e s a t t h e t i m e o f 
h e a r i n g . However, p r i o r t o t h e h e a r i n g , t h e i n s u r e r had c o n t a c t e d Dr. Cohen by 
l e t t e r , i n f o r m i n g him o f i t s d e n i a l . 

We c o n c l u d e t h a t c l a i m a n t e x e r c i s e d due d i l i g e n c e by i n i t i a l l y r e q u e s t i n g 
m e d i c a l d o c u m e n t a t i o n and o t h e r c l a i m i n f o r m a t i o n from t h e i n s u r e r . W h i l e i t i s 
t r u e t h a t c l a i m a n t ' s f o r m e r a t t o r n e y had c o n t a c t e d Dr. Cohen p r i o r t o t h e he a r 
i n g , i t i s n o t incumbent upon c l a i m a n t t o r e q u e s t m e d i c a l d o c u m e n t a t i o n f r o m a 
p r o v i d e r , p a r t i c u l a r l y i n t h i s i n s t a n c e where t h e i n s u r e r had c o n t a c t e d Dr. 
Cohen p r i o r t o t h e h e a r i n g . Moreover, t h e documents s u b m i t t e d were o f t h e t y p e 
t h a t Dr. Cohen s h o u l d have s u b m i t t e d t o t h e i n s u r e r p u r s u a n t t o OAR 436-10-030. 
Under t h e s e c i r c u m s t a n c e s , we conclude t h a t w i t h o u t t h e a d m i s s i o n o f t h e a f o r e 
m e n t i o n e d m e d i c a l e v i d e n c e , t h e r e c o r d has been i n s u f f i c i e n t l y d e v e l o p e d . Mumm, 
supr a a t 1617. 

A c c o r d i n g l y , t h e Referee's o r d e r i s va c a t e d . T h i s case i s remanded t o 
Refe r e e Garaventa w i t h i n s t r u c t i o n s t o reopen t h e r e c o r d and t o r e c o n s i d e r t h i s 
m a t t e r i n l i g h t o f t h i s a d d i t i o n a l e vidence. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 19, 1990, as r e p u b l i s h e d December 5, 
1990, as c o r r e c t e d January 2, 1991, i s va c a t e d . T h i s m a t t e r i s remanded t o 
Refe r e e Garaventa f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
SHARON D. JULIEN, Claimant 

WCB Case No. 90-11932 
ORDER ON REVIEW 

Fr a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Susan D. Ebner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c e r v i c a l s t r a i n and a s s o c i a t e d muscle c o n t r a c t i o n 
headaches; and (2) assessed a p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y u n r e a 
s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y 
f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e t h i r d f u l l p aragraph on page 2 o f t h e R e f e r e e ' s "FINDINGS." 
and supplement as f o l l o w s . 

C l a i m a n t has had a h i s t o r y o f m i g r a i n e headaches s i n c e she was i n her 
t e e n s . She a l s o has d i a b e t e s , h y p e r t e n s i o n and r e n a l i n f a r c t i o n , f o r whi c h she 
t a k e s a number o f d i f f e r e n t m e d i c a t i o n s . 

C l a i m a n t ' s j o b r e q u i r e d her t o respond t o t e l e p h o n e i n q u i r i e s r e g a r d i n g 
c o l l e c t i o n s . I n 1985, a f t e r computers were i n s t a l l e d , c l a i m a n t h e l d h er t e l e 
phone between her head and sh o u l d e r w h i l e a t t h e same t i m e w o r k i n g a t her com
p u t e r t e r m i n a l . Headsets became a v a i l a b l e i n 1987, a l t h o u g h c l a i m a n t d i d n o t 
r e g u l a r l y use one. 

Cl a i m a n t was o f f work d u r i n g t h e summer o f 1989 f o r n o n - w o r k - r e l a t e d 
s u r g e r y . She r e t u r n e d t o work h a l f - t i m e i n mid-September 1989 and began f u l l -
t i m e work on October 1 1 , 1989. 

Cl a i m a n t was diagnosed w i t h muscle t e n s i o n headaches i n October 1984 and 
J u l y 1986. (Exs. 1, 2 ) . She was diagnosed w i t h s i n u s i t i s and a s s o c i a t e d 
headaches i n May 1986 and t w i c e i n December 1989. (Ex. l a - 1 ) . She was d i a g 
nosed w i t h m i g r a i n e headaches i n November 1989, on January 10 and 22, 1990, and 
on March 5, 1990. (Ex. 4 ) . 

On January 23, 1990, c l a i m a n t f i l e d a c l a i m c o m p l a i n i n g o f o n g o i n g muscle 
t e n s i o n , neck, s h o u l d e r and arm s t r a i n from u s i n g t h e computer and ans w e r i n g 
t e l e p h o n e s . She s p e c i f i e d t h a t t h e most r e c e n t o c c u r r e n c e was on Ja n u a r y 19, 
1990. (Ex. 6A-1). 

C l a i m a n t was w i t h o u t a headset on t h e days she worked f r o m A p r i l 6 t h r o u g h 
A p r i l 24, 1990. 

Cl a i m a n t was t e r m i n a t e d on May 2, 1990, f o r e x c e s s i v e absences. 

On May 3, 1990, c l a i m a n t f i l e d a second c l a i m f o r headache and neck p a i n 
she a l l e g e d l y e x p e r i e n c e d from A p r i l 20 t h r o u g h A p r i l 25, 1990. (Ex. 8A). 

SAIF d e n i e d c l a i m a n t ' s c l a i m on May 14, 1990. 

FINDINGS OF ULTIMATE FACT 

The e x i s t e n c e o f c l a i m a n t ' s muscle t e n s i o n headaches and neck p a i n i s n o t 
e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . 
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C l a i m a n t ' s work a c t i v i t y was n o t t h e major c o n t r i b u t i n g cause o f her neck 
and head c o n d i t i o n s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s w o r k - r e l a t e d c e r v i c a l and headache com
p l a i n t s were a m a t e r i a l cause o f her need f o r m e d i c a l t r e a t m e n t . She a c c o r d 
i n g l y c o n c l u d e d t h a t t h e c o n d i t i o n was compensable and s e t a s i d e SAIF's d e n i a l . 
We d i s a g r e e . 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Or Laws 
1990 ( S p e c i a l S e s s i o n ) , Ch 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, 
and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n 
s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 
1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990." 

An o c c u p a t i o n a l d i s e a s e i s , i n t e r a l i a , a d i s e a s e a r i s i n g o u t o f and i n 
t h e c o u r s e o f employment caused by any s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s 
t o w h i c h an employee i s n o t o r d i n a r i l y s u b j e c t e d o t h e r t h a n d u r i n g a p e r i o d o f 
r e g u l a r employment, and whic h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n d i s a b i l i t y 
o r d e a t h . ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . Claimant complained o f neck s t r a i n and headaches 
t h a t she r e l a t e d t o t h e c o n t i n u o u s use o f a t e l e p h o n e and computer and t h e ab
sence o f a head s e t . A c c o r d i n g l y , i n o r d e r t o e s t a b l i s h a compensable occupa
t i o n a l d i s e a s e , c l a i m a n t must pr o v e , by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s , t h a t h er employment c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f 
her neck s t r a i n and headaches. ORS 656.802(2). " O b j e c t i v e f i n d i n g s " i n c l u d e , 
b u t a r e n o t l i m i t e d t o , "range o f m o t i o n , a t r o p h y , muscle s t r e n g t h , muscle spasm 
and d i a g n o s t i c e v i d e n c e s u b s t a n t i a t e d by c l i n i c a l f i n d i n g s . " ORS 6 5 6 . 0 0 5 ( 1 9 ) ; 
Suzanne R o b e r t s o n , 43 Van N a t t a 1505 (1991). F u r t h e r m o r e , c o n s i d e r i n g c l a i m 
a n t ' s h i s t o r y o f m i g r a i n e headaches, we conclude t h a t t h e cause o f h e r c o n d i t i o n 
i s a complex m e d i c a l q u e s t i o n which t u r n s on an a n a l y s i s o f m e d i c a l e v i d e n c e . 
U r i s v. Compensation Department, 247 Or 420 (1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 259. 

The o n l y m e d i c a l e v i d e n c e o f muscle t e n s i o n headaches made p r i o r t o 
c l a i m a n t ' s t e r m i n a t i o n f r o m employment were two diagnoses o f t h a t c o n d i t i o n , one 
i n O ctober 1984 and t h e second i n J u l y 1986. I n January 1990, when c l a i m a n t 
f i l e d t h e f i r s t c l a i m , she s p e c i f i e d t h a t t h e most r e c e n t o c c u r r e n c e was on 
January 19, 1990. On January 22, 1990, t h e u r g e n t c a r e p h y s i c i a n d i a g n o s e d a 
m i g r a i n e headache, n o t i n g t h a t c l a i m a n t had had t h r e e m i g r a i n e s i n t h e p a s t 
month and q u o t i n g c l a i m a n t ' s statement t h a t " t h i s i s t h e same HA—no d i f f e r e n c e 
f r o m u s u a l . " (Ex. 6) I n her second c l a i m , c l a i m a n t s t a t e d t h a t she was o f f 
work f r o m A p r i l 23 t h r o u g h A p r i l 27 and a g a i n on May 1, 1990 because o f a work-
r e l a t e d s o r e neck and headache. She a l s o a l l e g e d t h a t t h e t r e a t m e n t she r e 
c e i v e d a t an emergency room on o r about A p r i l 20, 1990 r e s u l t e d i n se v e r e 
t r e m o r s i n h e r body and caused her eyes t o s w e l l . (Ex. 8A, t r . 3 0 ) . There i s 
no e v i d e n c e i n t h e f i l e t h a t c l a i m a n t c o n s u l t e d a p h y s i c i a n d u r i n g t h i s t i m e 
p e r i o d , a l t h o u g h she had r e c e i v e d an i n j e c t i o n f o r a m i g r a i n e headache on March 
5, 1990, about s i x weeks e a r l i e r . (Ex. 8 ) . 

On May 5, 1990, c l a i m a n t c o n s u l t e d Dr. Denker a t t h e K a i s e r I n d u s t r i a l 
M e d i c i n e C l i n i c . (See Ex. 1 0 ) . Denker found f u l l range o f m o t i o n i n t h e neck 
and no t e n d e r n e s s i n t h e t r a p e z i u s o r ma s t o i d p r o c e s s . He d i d n o t r e p o r t any 
symptoms o f a s t r a i n o r o f a muscle t e n s i o n headache. N e v e r t h e l e s s , he d i a g 
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nosed c e r v i c a l s t r a i n and muscular headaches and op i n e d t h a t t h e y were p r i m a r i l y 
r e l a t e d t o her work, based on c l a i m a n t ' s h i s t o r y . A p h y s i c i a n ' s o p i n i o n based 
on a p a t i e n t ' s h i s t o r y i s o n l y as r e l i a b l e as t h e h i s t o r y i s a c c u r a t e . James 
D. S h i r k , 41 Van N a t t a 90, 93 (1989). I n a d d i t i o n t o a number o f i n a c c u r a c i e s 
r e g a r d i n g her c u r r e n t employment s t a t u s , t h e number and reason f o r her absences 
fr o m work, and her a l l e g e d v i s i t t o t h e emergency room on A p r i l 20, c l a i m a n t 
r e p o r t e d t h a t she had no f a m i l y h i s t o r y o f m i g r a i n e s . I n s t e a d , she r e p o r t e d 
t h a t h e r headaches were due t o t h e change t o computers and a bad headset a t 
work. A t t h e same t i m e , t h e headache symptoms she r e p o r t e d t o Dr. Denker were 
c o n g r u e n t w i t h her m i g r a i n e symptoms. We a c c o r d i n g l y do n o t f i n d Dr. Denker's 
d i a g n o s i s and o p i n i o n r e g a r d i n g c a u s a t i o n p e r s u a s i v e , based on t h e h i s t o r y 
c l a i m a n t r e l a t e d t o him, nor a r e we persuaded by t h e diagnoses and o p i n i o n s o f 
Drs. Breen, F u l l e r and Pe t e r s o n , f o r t h e same reason. (See Exs.13 and 1 5 ) . 

We t h e r e f o r e c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h by m e d i c a l 
e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s t h a t she e x p e r i e n c e d a neck s t r a i n and 
a s s o c i a t e d muscle t e n s i o n headaches r e l a t e d t o her work, as c o n t r a s t e d w i t h her 
noncompensable m i g r a i n e headaches. See ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and ( 2 ) . We a c c o r d 
i n g l y r e i n s t a t e SAIF's d e n i a l . 

The R eferee proceeded t o award a 15 p e r c e n t p e n a l t y and a s s o c i a t e d a t t o r 
ney f e e f o r an unreasonable d e n i a l . Because we f i n d c l a i m a n t ' s c l a i m noncom
p e n s a b l e , we r e v e r s e t h e p e n a l t y and a t t o r n e y f e e . 

ORDER 

The Referee's o r d e r d a t e d October 25, 1990 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l i s r e i n s t a t e d and uph e l d . The p e n a l t y and r e l a t e d $300 a t t o r n e y 
f e e i s r e v e r s e d . The assessed a t t o r n e y f e e o f $1,700 i s r e v e r s e d . 

September 6, 1991 C i t e as 43 Van N a t t a 1843 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
B I L L G. KELLEY, Claimant 
WCB Case No. 90-06695 

ORDER ON REVIEW 
Ga r l o c k , e t a l . , Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee Tenenbaum's o r d e r 
w h i c h : (1) d e c l i n e d t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e b a s i s o f 
h i s f a i l u r e t o appear; (2) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r 
an L5-S1 d i s c h e r n i a t i o n ; and (3) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s 
c l a i m f o r an L4-5 d i s c h e r n i a t i o n . On r e v i e w , t h e i s s u e s a r e d i s m i s s a l and com
p e n s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

A l t h o u g h c l a i m a n t ' s d i s c p r o t r u s i o n s a t L4-5 and L5-S1 were d i a g n o s e d i n 
Jan u a r y 1990, t h e i n s u r e r o n l y denied t h e L5-S1 d i s c p r o t r u s i o n i n i t s March 
1990 d e n i a l . C l a i m a n t r e q u e s t e d a h e a r i n g on March 26, 1990, w h i c h was convened 
and c o n t i n u e d i n l a t e June 1990. T h e r e f o r e , t h e law p r i o r t o t h e 1990 amend
ments governed t h e r e s o l u t i o n o f t h e i s s u e o f c o m p e n s a b i l i t y o f c l a i m a n t ' s L5-S1 
d i s c c o n d i t i o n . See Oregon Laws 1990, Chapter 2, 5 4 ( 2 ) . The Referee a p p l i e d 
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t h e c o r r e c t law and foun d t h a t c l a i m a n t had e s t a b l i s h e d t h a t h er i n d u s t r i a l i n 
j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f her L5-S1 d i s c c o n d i t i o n . 

As n o t e d above, c l a i m a n t ' s L4-5 d i s c c o n d i t i o n was diagn o s e d i n January 
1990; however, t h e i n s u r e r d i d n o t deny t h i s c o n d i t i o n u n t i l August 1990. 
C l a i m a n t f i r s t c o n t e s t e d t h i s d e n i a l a t t h e August 14, 1990 h e a r i n g . T h e r e f o r e , 
i t i s a r g u a b l e t h a t t h e i s s u e o f c o m p e n s a b i l i t y o f c l a i m a n t ' s L4-5 d i s c c o n d i 
t i o n s h o u l d be a n a l y z e d under t h e 1990 r e v i s i o n s t o t h e Workers' Compensation 
A c t . See I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . Under t h e 1990 amendments, 
i n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f a c o n s e q u e n t i a l c o n d i t i o n , c l a i m a n t 
must show t h a t t h e i n d u s t r i a l i n j u r y i s t h e major c o n t r i b u t i n g cause o f h i s d i s 
a b i l i t y o r need f o r t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; Mark N. Wi e d l e , 43 Van 
N a t t a 855 ( 1 9 9 1 ) . 

Assuming, w i t h o u t d e c i d i n g , t h a t c l a i m a n t ' s L4-5 d i s c c o n d i t i o n i s p r o p 
e r l y a n a l y z e d under t h e 1990 r e v i s i o n s , we would s t i l l f i n d i t compensable. 
Both Dr. Amsden and Dr. Wayson d i r e c t l y a t t r i b u t e c l a i m a n t ' s L4-5 d i s c c o n d i t i o n 
t o h i s compensable knee c o n d i t i o n . We agree w i t h t h e Referee t h a t Dr. Amsden's 
and Dr. Wayson's o p i n i o n s a r e p e r s u a s i v e . T h e r e f o r e , c l a i m a n t has e s t a b l i s h e d 
t h a t h i s L4-5 d i s c c o n d i t i o n i s compensable r e g a r d l e s s o f whether a m a t e r i a l 
c o n t r i b u t i n g cause s t a n d a r d o r t h e major c o n t r i b u t i n g cause s t a n d a r d i s a p p l i e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w $1,260, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , 
we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 2 1 , 1990, as r e c o n s i d e r e d October 17, 
1990 i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed a t t o r n e y f e e o f $1,260, payable by t h e i n s u r e r . 

September 6, 1991 C i t e as 43 Van N a t t a 1844 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DOUG D. LAGRAVE, Claimant 
WCB Case No. 90-08793 

ORDER ON REVIEW 
C l a u d e t t e L. Yost, Claimant A t t o r n e y 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Mongrain's o r d e r w h i c h 
d e c l i n e d t o d i r e c t t h e s e l f - i n s u r e d employer t o pay t h e amount o f un s c h e d u l e d 
permanent d i s a b i l i t y awarded by t h e February 1, 1990 D e t e r m i n a t i o n Order. On 
r e v i e w , t h e i s s u e i s whether c l a i m a n t i s e n t i t l e d t o payment o f un s c h e d u l e d 
permanent d i s a b i l i t y b e n e f i t s awarded by t h e D e t e r m i n a t i o n Order. We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e Referee's o r d e r . 
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ULTIMATE FINDINGS OF FACT 

1845 

We adopt t h e " U l t i m a t e F i n d i n g s o f Fact" as s e t f o r t h i n t h e Referee's 
o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The Referee assessed a p e n a l t y under ORS 656.262(10) f o r t h e employer's 
f a i l u r e t o pay unscheduled permanent d i s a b i l i t y awarded by t h e F e b r u a r y 1, 1990 
D e t e r m i n a t i o n Order. However, t h e Referee d i d n o t o r d e r t h e employer t o pay t h e 
permanent d i s a b i l i t y b e n e f i t s t h a t t h e employer u n l a w f u l l y w i t h h e l d . C l a i m a n t 
c o n t e n d s t h a t by f a i l i n g t o o r d e r payment o f t h e b e n e f i t s , t h e Re f e r e e e r r e d . 
We ag r e e . 

The F e b r u a r y 1, 1990 D e t e r m i n a t i o n Order r e q u i r e d t h e employer t o pay 
c l a i m a n t 14 p e r c e n t (44.8 degrees) unscheduled permanent d i s a b i l i t y . That o r d e r 
remained i n e f f e c t u n t i l i t was " c o r r e c t e d " by t h e A p r i l 13, 1990 D e t e r m i n a t i o n 
Order. See Former ORS 656.268(4); G e o r g i a - P a c i f i c v. Piwowar, 305 Or 494, 504 
( 1 9 8 8 ) . 

The employer was r e q u i r e d t o pay c l a i m a n t t h e f u l l amount o f permanent 
d i s a b i l i t y awarded no l a t e r t h a n t h e 3 0 t h day f o l l o w i n g t h e F e b r u a r y 1, 1990 
D e t e r m i n a t i o n Order. ORS 656.230(2); Former OAR 4 3 6 - 6 0 - 1 5 0 ( 5 ) ( a ) . I f t h e em
p l o y e r d i d n o t agree w i t h t h e award o f permanent d i s a b i l i t y made by t h e D e t e r m i 
n a t i o n O rder, t h e a p p r o p r i a t e remedy was t o r e q u e s t t h a t t h e D e t e r m i n a t i o n Order 
be a b a t e d and r e c o n s i d e r e d b e f o r e i t s o b l i g a t i o n t o pay t h e award matured. For
mer ORS 6 5 6 . 2 6 8 ( 4 ) ; OAR 4 3 6 - 6 0 - 1 5 0 ( 5 ) ( a ) . Inasmuch as t h e employer d i d n o t 
a v a i l i t s e l f o f t h i s p r o c e s s , i t was o b l i g a t e d t o pay c l a i m a n t t h e permanent 
d i s a b i l i t y awarded by t h e February 1, 1990 D e t e r m i n a t i o n Order. Because t h e em
p l o y e r d i d n o t pay t h e permanent d i s a b i l i t y awarded by t h e F e b r u a r y 1, 1990 De
t e r m i n a t i o n Order, i t must do so now. Piwowar, supra; H u t c h i n s o n v. L o u i s i a n a -
P a c i f i c , 67 Or App 577, 581, r e v den 297 Or 340 (1 9 8 4 ) . 

A c c o r d i n g l y , t h e employer i s d i r e c t e d t o pay c l a i m a n t t h e amount e q u a l t o 
14 p e r c e n t unscheduled permanent d i s a b i l i t y as awarded by t h e F e b r u a r y 1, 1990 
D e t e r m i n a t i o n Order. Inasmuch as t h e Referee awarded c l a i m a n t f i v e p e r c e n t un
s c h e d u l e d permanent d i s a b i l i t y and t h a t award was n o t appeal e d , t h e employer i s 
a l l o w e d t o o f f s e t t h e amount o f permanent d i s a b i l i t y p a i d p u r s u a n t t o t h e Ref
e r e e ' s o r d e r a g a i n s t t h e amount awarded by t h i s o r d e r . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d November 2 1 , 1990 i s r e v e r s e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n which d e c l i n e d t o o r d e r payment o f t h e unscheduled 
permanent d i s a b i l i t y awarded by t h e February 1, 1990 D e t e r m i n a t i o n Order i s r e 
v e r s e d . The s e l f - i n s u r e d employer i s d i r e c t e d t o pay c l a i m a n t 14 p e r c e n t (44.8) 
degrees u n s c h e d u l e d permanent d i s a b i l i t y . The s e l f - i n s u r e d employer i s a l l o w e d 
an o f f s e t o f t h e amount o f permanent d i s a b i l i t y p a i d p u r s u a n t t o t h e Referee's 
o r d e r a g a i n s t t h e amount h e r e i n awarded. C l a i m a n t ' s c o u n s e l i s awarded 2 5 p e r 
c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. 
T h i s a t t o r n e y f e e s h a l l n o t be s u b j e c t t o any o f f s e t based upon p r i o r o v e r p a y 
ment t o c l a i m a n t . OAR 438-15-085(2). The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CAROL J . PAXTON, Claimant 
WCB Case No. 90-01572 

ORDER ON REVIEW 
Welch, e t a l . , C laimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband, N e i d i g and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Hoguet's o r d e r t h a t i n s t r u c t e d t h e employer t o pay an approved a t t o r n e y f e e 
awarded by a p r i o r r e f e r e e . The i s s u e on r e v i e w i s a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT AND ULTIMATE FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS AND OPINION 

The employer contends t h a t t h e Referee e r r e d i n o r d e r i n g i t t o pay c l a i m 
a n t ' s a t t o r n e y an approved f e e a u t h o r i z e d by a p r i o r r e f e r e e , p a y a b l e o u t o f i n 
c r e a s e d permanent d i s a b i l i t y compensation. The employer p a i d t h e e n t i r e amount 
o f t h e i n c r e a s e d permanent d i s a b i l i t y compensation t o c l a i m a n t . 

T h i s case i s c o n t r o l l e d by former OAR 438-15-010 e t seg., t h e r u l e s i n 
e f f e c t a t t h e t i m e o f t h e June 12, 1989 O p i n i o n and Order a u t h o r i z i n g t h e ap
pr o v e d f e e . See WCB Admin. Order 2-1989 ( e f f e c t i v e A p r i l 1, 1989). Pursuant t o 
fo r m e r OAR 438-15-040(1), i f a r e f e r e e awards a d d i t i o n a l compensation f o r perma
nent p a r t i a l d i s a b i l i t y , t h e r e f e r e e s h a l l approve a f e e o f 25 p e r c e n t o f t h e 
i n c r e a s e d compensation, b u t n o t more t h a n $2,800, t o be p a i d o u t o f t h e i n 
c r e a s e d compensation. I f t h e c l a i m a n t consents i n t h e a t t o r n e y r e t a i n e r a g r e e 
ment, t h e r e f e r e e may o r d e r t h e payment o f approved a t t o r n e y f e e s d i r e c t l y t o 
t h e c l a i m a n t ' s a t t o r n e y i n a lump sum when t h e f e e i s t o be p a i d o u t o f an award 
o f compensation o f permanent d i s a b i l i t y . Former OAR 438-15-085(1). 

We p r e v i o u s l y addressed t h e i s s u e r a i s e d i n t h i s case i n our d e c i s i o n i n 
Mohammad Z a r i f i , 42 Van N a t t a 670 (1990). I n t h a t case, t h e Board i s s u e d an 
o r d e r s t a t i n g t h a t " [ c ] l a i m a n t ' s a t t o r n e y i s a l l o w e d a f e e i n t h e amount o f 25 
p e r c e n t o f t h e i n c r e a s e d compensation awarded under t h i s o r d e r . " The i n s u r e r 
p a i d t h e e n t i r e amount o f t h e i n c r e a s e d compensation t o c l a i m a n t . We c o n c l u d e d 
t h a t t h e i n s u r e r was n o t r e s p o n s i b l e f o r t h e approved f e e because t h e Board d i d 
n o t o r d e r d i r e c t payment t o c l a i m a n t ' s a t t o r n e y , and t h e c l a i m a n t d i d n o t con
s e n t t o d i r e c t payment i n a r e t a i n e r agreement. 

The Z a r i f i case was an a l y z e d under t h e a t t o r n e y f e e r u l e s s e t f o r t h a t 
f o r m e r OAR 438-47-010 e t seg., whereas t h e r u l e s a p p l i c a b l e i n t h e p r e s e n t case 
a r e f o u n d a t f o r m e r OAR 438-15-010 e t seg. However, t h e o p e r a t i v e language o f 
t h e r u l e s r emains t h e same. Compare former OAR 438-47-010(3) and ( 5 ) , 438-47-
025 and 438-47-080 t o fo r m e r OAR 438-15-010(1) and ( 3 ) , 438-15-040(1) and 438-
15-085(1) . 

We, t h e r e f o r e , a n a l y z e t h e p r e s e n t case i n l i g h t o f our d e c i s i o n i n 
Z a r i f i . Here, t h e r e t a i n e r agreement s i g n e d by c l a i m a n t c o n t a i n e d language p r o 
v i d i n g f o r d i r e c t payment o f approved fees t o c l a i m a n t ' s a t t o r n e y . However, 
t h a t a l o n e does n o t o b l i g a t e t h e employer t o pay t h e f e e d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y . I n a d d i t i o n t o such agreement, t h e r e f e r e e must o r d e r payment o f t h e 
f e e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , as p r o v i d e d i n former OAR 438 - 1 5 - 0 8 5 ( 1 ) . 
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Here, t h e o r d e r awarding t h e f e e "FINALLY ORDERED t h a t c l a i m a n t ' s a t t o r n e y 
be p a i d 25 p e r c e n t o f t h e a d d i t i o n a l compensation g r a n t e d by t h i s Order . . . ." 
The R e f e r e e c o n c l u d e d t h a t t h i s language was a d i r e c t i v e t o t h e employer t o pay 
t h e f e e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . We d i s a g r e e . T h i s language m e r e l y 
a u t h o r i z e s payment o f a 25 p e r c e n t a t t o r n e y f e e . I t does n o t address whether 
t h e f e e i s t o be p a i d t o c l a i m a n t ' s a t t o r n e y by t h e c l a i m a n t , o r by t h e employer 
d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . Thus, t h e employer was under no o b l i g a t i o n t o 
pay t h e f e e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , and we r e v e r s e t h e R e f e r e e ' s con
t r a r y r u l i n g . 

ORDER 

The Referee's o r d e r d a t e d December 27, 1990 i s r e v e r s e d . The a t t o r n e y f e e 
o r d e r e d r e i m b u r s e d by t h e Referee's o r d e r i s r e v e r s e d . 

Lynn-Marie C r i d e r , C h a i r , d i s s e n t i n g . 

I w o u l d r e a d t h e p r i o r o r d e r as d i d t h e Referee. When a r e f e r e e s i m p l y 
" a l l o w s " o r "approves" an o u t - o f - c o m p e n s a t i o n f e e , he p e r m i t s c o l l e c t i o n o f t h e 
f e e . When, as h e r e , a r e f e r e e o r d e r s c l a i m a n t ' s a t t o r n e y t o be p a i d 25 p e r c e n t 
o f t h e a d d i t i o n a l compensation, t h e o r d e r r e q u i r e s payment by t h e employer, j u s t 
as t h e o r d e r t h a t " c l a i m a n t be p a i d a t o t a l unscheduled d i s a b i l i t y award" o f 50 
p e r c e n t r e q u i r e s payment by t h e employer. Because t h e o r d e r r e q u i r e d payment by 
t h e employer, t h e employer's f a i l u r e t o pay t h e f e e d i r e c t l y was e r r o r . There
f o r e , I would a f f i r m . 

I n o t e , however, t h a t t h i s k i n d o f e r r o r may be a v o i d e d i f r e f e r e e s use 
t h e f o l l o w i n g magic words: "Claimant's a t t o r n e y i s a l l o w e d an approved f e e i n 
t h e amount o f 25 p e r c e n t o f t h e i n c r e a s e d compensation awarded by t h i s o r d e r , 
n o t e x c e e d i n g $2,800, payable by t h e s e l f - i n s u r e d employer d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . " 

September 6, 1991 C i t e as 43 Van N a t t a 1847 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD A. RASBERRY, Claimant 

WCB Case No. 90-15978 
ORDER ON REVIEW 

Robert M. Lusk, Claimant A t t o r n e y 
Kenneth R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Crumme's o r d e r w h i c h s e t 
a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s l e f t r o t a t o r c u f f c o n d i t i o n . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fact" as s e t f o r t h i n t h e Refer e e ' s o r d e r . 

ULTIMATE FINDINGS OF FACT 

We adopt t h e " U l t i m a t e F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e Referee's 
o r d e r . 
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CONCLUSIONS OF LAW AND OPINION 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e 
as s e t f o r t h i n t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n i t s d e n i a l , SAIF i n d i c a t e d t h a t i t was unable t o p r o v i d e b e n e f i t s f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n s t a t i n g t h a t , "The i n j u r y o f A p r i l 3, 1989 i s n o t 
t h e m a j o r c o n t r i b u t i n g cause o f t h e c u r r e n t r o t a t o r c u f f t e a r and need f o r 
s u r g e r y . " A t h e a r i n g , SAIF's c o u n s e l r e i t e r a t e d t h a t t h e o n l y i s s u e was whether 
c l a i m a n t ' s compensable i n j u r y was t h e major cause o f h i s c u r r e n t l e f t s h o u l d e r 
c o n d i t i o n . ( T r . 1, 2 ) . On r e v i e w , SAIF f o r t h e f i r s t t i m e , contends t h a t t h e 
proposed s u r g e r y i s n o t r e a s o n a b l e o r necessary. 

Inasmuch as t h e i s s u e o f whether t h e proposed s u r g e r y i s r e a s o n a b l e and 
nece s s a r y was n o t r a i s e d by SAIF's d e n i a l , nor by i t s c o u n s e l a t h e a r i n g , we 
d e c l i n e t o r e a c h t h a t i s s u e on r e v i e w . See R i c h a r d R. H e n d r i c k s o n , 42 Van N a t t a 
473 ( 1 9 9 0 ) ; Edward A. Rankin, 41 Van N a t t a 1926, 2133 ( 1 9 8 9 ) ; P a t r i c i a N. H a l l , 
40 Van N a t t a 1873 ( 1 9 8 8 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $1,000, t o be p a i d by t h e 
SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 28, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed a t t o r n e y f e e o f $1,000, payable by t h e SAIF C o r p o r a t i o n . 

September 6, 1991 C i t e as 43 Van N a t t a 1848 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM W. SWINT, Claimant 

WCB Case No. 90-15842 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Spangler's o r d e r w h i c h : (1) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; and 
(2) awarded an a l l e g e d l y e x c e s s i v e assessed f e e o f $2,000 f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s a t h e a r i n g . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and a t t o r n e y 
f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g supplementa
t i o n . 

I n March 1986, p r i o r t o c l a i m c l o s u r e by t h e August 1986 D e t e r m i n a t i o n 
Order, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Van Veen, M.D., t h o u g h t c l a i m a n t ' s 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y b u t a n t i c i p a t e d t h a t c l a i m a n t w o u ld c o n t i n u e 
t o have some problems w i t h low back p a i n . (Ex. 1 3 ) . I n May 1986, Dr. Becker, 
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o r t h o p e d i c surgeon, c o n s i d e r e d c l a i m a n t ' s c o n d i t i o n m e d i c a l l y s t a t i o n a r y and 
a n t i c i p a t e d r e c u r r e n c e o f c l a i m a n t ' s symptoms. (Ex. 1 4 - 3 ) . Dr. Van Veen n o t e d 
i n August 1986, j u s t p r i o r t o c l a i m c l o s u r e , t h a t c l a i m a n t had r i g h t h i p p a i n , 
numbness down t h e l a t e r a l aspect o f b o t h t h i g h s and r a d i a t i o n o f p a i n down b o t h 
l e g s . (Ex. 2-3, 2-4, 2- 5 ) . P r i o r t o c l a i m c l o s u r e , Dr. Van Veen p r e s c r i b e d 
t h a t c l a i m a n t wear a back b r a c e / s u p p o r t w h i l e w o r k i n g . (Exs. 2; 9 ) . 

C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Smith, n o t e d t h a t s i n c e h i s compensable 
1985 i n j u r y , c l a i m a n t has c o n t i n u e d t o have o c c a s i o n a l p a i n and problems w i t h 
h i s low back i n c l u d i n g l e g p a i n . (Ex. 23-1). Since t h e compensable 1985 i n 
j u r y , c l a i m a n t has p e r i o d i c a l l y had t o r e s t r i c t h i s p h y s i c a l a c t i v i t i e s , change 
t h e way he p e r f o r m e d h i s work, and sometimes has had t o wear a back b r a c e i n 
o r d e r t o work. ( T r . 11-12). Since t h e compensable i n j u r y , c l a i m a n t has s u f 
f e r e d f r o m 4-5 s i m i l a r f l a r e - u p s , w i t h " t h e same k i n d o f p a i n " i n t h e same 
p l a c e . ( T r . 13-15, 2 3 ) . Every ye a r , s i n c e t h e compensable i n j u r y , c l a i m a n t has 
had t o t a k e a t l e a s t a h a l f day o f f from work t o r e c o v e r f r o m t h e symptomatic 
f l a r e - u p s . ( T r . 13-15, 2 3 ) . The f l a r e - u p i n 1990 was t h e same k i n d o f f l a r e - u p 
c l a i m a n t has e x p e r i e n c e d f o r f o u r y e a r s . ( T r . 15, 20, 2 2 ) . C l a i m a n t sought 
t r e a t m e n t f o r h i s low back i n 1990 because he hoped t h a t something o t h e r t h a n 
more m e d i c a t i o n c o u l d h e l p r e l i e v e h i s d i s c o m f o r t . ( T r . 15, 2 3 ) . C l a i m a n t , who 
i s now i n h i s own d r y w a l l b u s i n e s s w i t h h i s son, t o o k a c o u p l e o f days o f f from 
work a f t e r t h e A p r i l 1990, f l a r e - u p . ( T r . 1 6 ) . 

C l a i m a n t ' s e x a c e r b a t i o n was a n t i c i p a t e d by t h e August 1986 D e t e r m i n a t i o n 
O r der, w h i c h awarded him 20 p e r c e n t unscheduled permanent d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

The R eferee concluded c l a i m a n t has s u s t a i n e d a compensable a g g r a v a t i o n be
cause c l a i m a n t had proven by m e d i c a l evidence, s u p p o r t e d by o b j e c t i v e f i n d i n g s , 
t h a t h i s c o n d i t i o n had worsened s i n c e t h e l a s t arrangement o f compensation. We 
agree t h a t c l a i m a n t has e s t a b l i s h e d a worsened c o n d i t i o n , i n t h e form o f a symp
t o m a t i c e x a c e r b a t i o n . However, we do n o t agree t h a t c l a i m a n t has t h e r e b y e s t a b 
l i s h e d a compensable a g g r a v a t i o n . 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e a worsened 
c o n d i t i o n r e s u l t i n g f r o m t h e i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) ; P e r r y v. SAIF, 
307 Or 654 ( 1 9 8 9 ) . A worsened c o n d i t i o n o c c u r s when c l a i m a n t ' s p h y s i c a l c o n d i 
t i o n o r symptoms become ex a c e r b a t e d and cause i n c r e a s e d d i s a b i l i t y o r d i m i n i s h e d 
e a r n i n g c a p a c i t y . I d . However, c l a i m a n t has t h e f u r t h e r burden t o p r o v e t h a t 
he has s u s t a i n e d a w o r s e n i n g o f h i s compensable low back c o n d i t i o n t h a t i s more 
t h a n a w a x i n g and waning o f symptoms as con t e m p l a t e d by t h e l a s t award o r 
arrangement o f compensation. ORS 656.273(8). I f t h e r e was m e d i c a l e v i d e n c e 
p r i o r t o t h e l a s t award o r arrangement o f compensation o f t h e p o s s i b i l i t y o f 
f u t u r e f l a r e - u p s , t h e assumption i s t h a t t h e p a r t i e s c o n s i d e r e d t h a t e v i d e n c e a t 
t h e t i m e o f c l o s u r e , u n l e s s t h e r e a r e i n d i c a t i o n s t o t h e c o n t r a r y . Lucas v. 
C l a r k , 106 Or App 687 (1 9 9 1 ) ; see a l s o I n t e r n a t i o n a l Paper Co. v. T u r n e r , 91 Or 
App 9 1 , r e v den 307 Or 101 (1988). 

Here, t h e r e c o r d e s t a b l i s h e s t h a t p r i o r t o c l a i m c l o s u r e , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n . Dr. Van Veen, p r e d i c t e d t h a t c l a i m a n t would have p e r i o d i c 
f l a r e - u p s o f p a i n i n h i s low back w i t h heavy l i f t i n g . W h i l e o p i n i n g t h a t 
c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y , and p r e d i c t i n g t h a t c l a i m a n t 
w o u l d s u f f e r f r o m p e r i o d i c f l a r e - u p s , Dr. Van Veen n o t e d t h a t c l a i m a n t ' s c o n d i 
t i o n i n c l u d e d r a d i a t i n g p a i n i n t o h i s l e g s a l o n g w i t h numbness o f h i s l e g s . Be
cause t h e r e i s no i n d i c a t i o n t o t h e c o n t r a r y , we assume t h a t t h i s e v i d e n c e was 
c o n s i d e r e d a t t h e t i m e o f t h e l a s t award o f compensation i n August 1986. 
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The e v i d e n c e does n o t i n d i c a t e t h a t t h e A p r i l 1990 f l a r e - u p i s more t h a n 
what was a n t i c i p a t e d a t t h e t i m e o f c l a i m c l o s u r e . C l a i m a n t t e s t i f i e d t h a t he 
has s u f f e r e d f r o m f o u r t o f i v e s i m i l a r f l a r e - u p s , w i t h " t h e same k i n d o f p a i n " 
i n t h e same p l a c e s i n c e t h e compensable i n j u r y . He t e s t i f i e d t h a t t h e f l a r e - u p 
i n A p r i l 1990, was t h e same k i n d o f f l a r e - u p he has e x p e r i e n c e d f o r f o u r y e a r s . 
He a l s o t e s t i f i e d t h a t e v e r y y e a r , s i n c e t h e compensable i n j u r y , he has had t o 
t a k e a t l e a s t a h a l f day o f f from work t o r e c o v e r from t h e symptomatic f l a r e - u p s 
and t h a t he t o o k a c o u p l e o f days o f f from work a f t e r t h e A p r i l 1990 f l a r e - u p . 

S i n c e t h e compensable 1985 i n j u r y , c l a i m a n t has p e r i o d i c a l l y had t o r e 
s t r i c t h i s p h y s i c a l a c t i v i t i e s , change t h e way he per f o r m e d h i s work, and some
t i m e s has had t o wear a back brace i n o r d e r t o work. P r i o r t o c l a i m c l o s u r e . 
Dr. Van Veen recommended t o c l a i m a n t t h a t he t a k e p r e c a u t i o n s w h i l e w o r k i n g such 
as w e a r i n g a back b r a c e and l i m i t i n g h i s work a c t i v i t i e s t o accommodate h i s low 
back c o n d i t i o n . S i m i l a r l y , Dr. Becker suggested t h a t c l a i m a n t o b t a i n h e l p w i t h 
heavy l i f t i n g . A l t h o u g h t h e r e i s i n d i c a t i o n t h a t c l a i m a n t had muscle spasms i n 
h i s l e g a l o n g w i t h o r a f t e r t h e A p r i l 1990 f l a r e - u p , t h e r e c o r d a l s o i n d i c a t e s 
t h a t c l a i m a n t had l e g p a i n and numbness p r i o r t o t h e August 1986 D e t e r m i n a t i o n 
Order. We cannot d i s c e r n from t h e evidence i n t h e r e c o r d , t h a t t h e a l l e g e d 1990 
l e g muscle spasm i s more d i s a b l i n g t h a n was note d o r a n t i c i p a t e d i n August 1986. 

A c c o r d i n g l y , we conclu d e t h a t c l a i m a n t has n o t c a r r i e d h i s burden t o prov e 
t h a t he has s u s t a i n e d a compensable a g g r a v a t i o n o f h i s compensable low back con
d i t i o n . 

Assessed A t t o r n e y Fees 

Because we have d e t e r m i n e d t h a t c l a i m a n t has not s u s t a i n e d a compensable 
a g g r a v a t i o n and a r e r e v e r s i n g t h e o r d e r o f t h e Referee w i t h r e g a r d t o t h a t 
i s s u e , we d e c l i n e t o address t h e i s s u e o f whether t h e assessed a t t o r n e y f e e was 
e x c e s s i v e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 10, 1990, as r e c o n s i d e r e d on December 
18, 1990, i s r e v e r s e d . The i n s u r e r ' s a g g r a v a t i o n d e n i a l i s r e i n s t a t e d and up
h e l d . The Ref e r e e ' s a t t o r n e y f e e award i s r e v e r s e d . 

September 6, 1991 C i t e as 43 Van N a t t a 1850 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MALCOM R. TAYLOR, Claimant 

WCB Case No. 90-07445 
ORDER ON REVIEW (REMANDING) 

S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t : ( 1 ) 
approved a s t i p u l a t i o n , on t h e r e c o r d , t h a t awarded c l a i m a n t a d d i t i o n a l tempo
r a r y d i s a b i l i t y compensation and a u t h o r i z e d t h e SAIF C o r p o r a t i o n t o o f f s e t an 
overpayment a g a i n s t t h a t a d d i t i o n a l compensation; and (2) d e c l i n e d t o assess a 
p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r SAIF's a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o 
pay t h e a d d i t i o n a l compensation. The i s s u e s on r e v i e w a r e scope o f r e v i e w , tem
p o r a r y d i s a b i l i t y compensation, and p e n a l t i e s and a t t o r n e y f e e s . We remand. 
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FINDINGS OF FACT 

1851 

On A p r i l 6, 1990, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g r a i s i n g t h e i s s u e s 
o f t e m p o r a r y d i s a b i l i t y compensation and p e n a l t i e s and a t t o r n e y f e e s . 

C l a i m a n t was p r e s e n t a t h e a r i n g and r e p r e s e n t e d t h r o u g h l e g a l c o u n s e l . 
A f t e r p r e h e a r i n g d i s c u s s i o n between t h e p a r t i e s , t h e Referee s t a t e d t h a t t h e 
p a r t i e s had r e s o l v e d t h e i s s u e c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o te m p o r a r y 
d i s a b i l i t y b e n e f i t s . The Referee found t h a t , p u r s u a n t t o t h e p a r t i e s ' agree
ment, SAIF was o b l i g a t e d t o pay c l a i m a n t an a d d i t i o n a l $772.28 i n t e m p o r a r y d i s 
a b i l i t y b e n e f i t s . A t t h e same t i m e , t h e Referee s t a t e d t h a t t h e p a r t i e s had 
agreed t h a t SAIF was e n t i t l e d t o r e c o v e r an overpayment o f $396. T h e r e f o r e , t h e 
Re f e r e e s t a t e d , t h e p a r t i e s had agreed t h a t SAIF would pay c l a i m a n t t h e balance 
o f $376.78. No p a r t y v o i c e d any o b j e c t i o n t o t h e Referee's s t a t e m e n t o f t h e i r 
agreement. The Referee's r e s u l t i n g o p i n i o n and o r d e r r e f l e c t e d t h i s c o n c l u s i o n . 

W i t h r e g a r d t o t h e p e n a l t y and a s s o c i a t e d a t t o r n e y f e e i s s u e , t h e Referee 
h e a r d l e g a l argument f r o m t h e p a r t i e s ' c o u n s e l . I n h i s o p i n i o n and o r d e r , t h e 
Re f e r e e c o n c l u d e d t h a t SAIF's f a i l u r e t o t i m e l y pay te m p o r a r y d i s a b i l i t y bene
f i t s was n o t un r e a s o n a b l e . He, t h e r e f o r e , d e c l i n e d t o award e i t h e r a p e n a l t y o r 
an a s s o c i a t e d a t t o r n e y f e e . 

No w i t n e s s e s t e s t i f i e d a t t h e h e a r i n g and no e x h i b i t s were o f f e r e d o r 
a d m i t t e d i n t o e v i d e n c e . 

W i t h i n 30 days o f t h e Referee's o r d e r , on September 28, 1990, c l a i m a n t 
f i l e d a l e t t e r w i t h t h e Board w h e r e i n he r e q u e s t e d " r e c o n s i d e r a t i o n o f t h e hear
i n g . " The l e t t e r was t r e a t e d as a r e q u e s t f o r Board r e v i e w . I n h i s b r i e f on 
r e v i e w , c l a i m a n t r a i s e s b o t h t h e temporary d i s a b i l i t y i s s u e and t h e p e n a l t y and 
a t t o r n e y f e e i s s u e . 

The r e c o r d on r e v i e w i s i n c o m p l e t e l y developed. 

CONCLUSIONS OF LAW AND OPINION 

A t h e a r i n g , t h e Referee r e c i t e d t h e p a r t i e s ' o r a l agreement c o n c e r n i n g 
c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y compensation and SAIF's e n t i t l e 
ment t o an o f f s e t . On r e v i e w , c l a i m a n t contends t h a t t h e agreement r e c i t e d by 
t h e R e f e r e e a t h e a r i n g and a p p e a r i n g i n h i s o r d e r does n o t f u l l y r e s o l v e t h e 
p a r t i e s ' d i s p u t e c o n c e r n i n g t h e temporary d i s a b i l i t y i s s u e . I n a d d i t i o n , 
c l a i m a n t c o n t e s t s t h e Referee's r e f u s a l t o award a p e n a l t y f o r u n r e a s o n b l e 
c l a i m s p r o c e s s i n g c o n c e r n i n g t h e temporary d i s a b i l i t y i s s u e . 

Our r e v i e w i s l i m i t e d t o t h e r e c o r d developed a t h e a r i n g . Should we 
d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i 
c i e n t l y d e v e l o p e d , we may remand t o t h e Referee f o r f u r t h e r e v i d e n c e t a k i n g , 
c o r r e c t i o n o r o t h e r necessary a c t i o n . ORS 656.295(5). 

Here, no w i t n e s s e s t e s t i f i e d a t h e a r i n g and no e x h i b i t s were o f f e r e d o r 
a d m i t t e d i n t o e v i d e n c e . F u r t h e r , t h e r e c o r d i s s i l e n t on whether c l a i m a n t 
u n d e r s t o o d t h e terms o f t h e s t i p u l a t i o n and assented t o t h o s e t e r m s . As a r e 
s u l t , we c o n c l u d e t h a t t h e r e c o r d i s n o t s u f f i c i e n t l y d e veloped t o address 
c l a i m a n t ' s c o n t e n t i o n s c o n c e r n i n g t h e temporary d i s a b i l i t y and p e n a l t y and 
a t t o r n e y f e e i s s u e s . 

A c c o r d i n g l y , we s h a l l remand t h i s m a t t e r t o t h e Referee f o r f u r t h e r d e v e l 
opment o f t h e r e c o r d on t h e s e i s s u e s . See Edwin L. Carson, 43 Van N a t t a 107, 
835 (1991) (remand a p p r o p r i a t e where r e c o r d i n s u f f i c i e n t t o d e t e r m i n e whether 
c l a i m a n t u n d e r s t o o d and f r e e l y e n t e r e d i n t o s t i p u l a t i o n ) . The Re f e r e e s h a l l 
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c r e a t e a r e c o r d f r o m w h i c h t o e v a l u a t e t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e f o r m u 
l a t i o n o f t h e s t i p u l a t i o n agreement. I n a d d i t i o n , t h e R eferee s h a l l address t h e 
q u e s t i o n o f whe t h e r a s i m u l t a n e o u s o f f s e t o f an overpayment a g a i n s t a t e m p o r a r y 
d i s a b i l i t y award i s a p p r o p r i a t e . See S u l l i v a n v. B a n i s t e r A p e l i n e s , 91 Or App 
493; M i l t o n D. F o r e l l , 41 Van N a t t a 2194 (1 9 8 9 ) ; Buddy T i l l m a n , 41 Van N a t t a 239 
(1 9 8 9 ) . The Ref e r e e s h a l l f u r t h e r d e v e l o p t h e r e c o r d on t h e p e n a l t y and a t t o r 
ney f e e i s s u e . The Referee s h a l l have t h e d i s c r e t i o n t o proceed i n any manner 
t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e t o a l l p a r t i e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 30, 1990 i s v a c a t e d . T h i s m a t t e r i s r e 
manded t o t h e Re f e r e e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

September 6, 1991 C i t e as 43 Van N a t t a 1852 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES O. TUMLINSON, Claimant 

WCB Case No. 89-21083 
ORDER ON REVIEW 

D e p a o l i s , e t a l . , C l aimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Spangler's o r d e r w h i c h : (1) d e c l i n e d 
t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order 
award o f 44 p e r c e n t (140.8 degrees) unscheduled permanent d i s a b i l i t y f o r low 
back and p s y c h o l o g i c a l c o n d i t i o n s . I n h i s b r i e f , c l a i m a n t contends t h a t t h e 
case must be remanded f o r a n o t h e r h e a r i n g t o d e t e r m i n e t h e e x t e n t o f h i s psycho
l o g i c a l c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e remand, r e s j u d i c a t a , and e x t e n t 
o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We d e c l i n e t o 
remand and a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f Fa c t " and " U l t i m a t e F i n d i n g s 
o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions o f Law" w i t h t h e f o l l o w i n g 
comment. 

C l a i m a n t argues t h a t t h i s Referee's O p i n i o n and Order i m p e r m i s s i b l y r e 
v e r s e s t h e f i n d i n g s and c o n c l u s i o n s found i n a p r i o r O p i n i o n and Order. S p e c i f 
i c a l l y , c l a i m a n t contends t h a t t h e i n s t a n t O p i n i o n and Order c o n t a i n s f i n d i n g s 
t h a t a r e c o n t r a r y t o f i n d i n g s i n a p r e v i o u s O p i n i o n and Order and t h a t t h e Ref
ere e ' s f i n d i n g s a r e b a r r e d by i s s u e p r e c l u s i o n . T h e r e f o r e , c l a i m a n t a r g u e s , t h e 
m a t t e r must be remanded t o c o r r e c t t h i s l e g a l e r r o r . 

To b e g i n , we n o t e t h a t t h e i s s u e b e f o r e t h e Referee a t t h e p r e v i o u s h e a r 
i n g was c o m p e n s a b i l i t y o f a p s y c h o l o g i c a l a g g r a v a t i o n o f c l a i m a n t ' s i n d u s t r i a l 
i n j u r y . A t t h e p r e s e n t t i m e , t h e i s s u e b e f o r e t h e Referee i s e x t e n t o f unsched
u l e d permanent d i s a b i l i t y . 

The r u l e o f i s s u e p r e c l u s i o n i s t h a t i f an i s s u e i s a c t u a l l y l i t i g a t e d and 
d e t e r m i n e d by a v a l i d and f i n a l judgment and t h e d e t e r m i n a t i o n i s e s s e n t i a l t o 
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t h e judgment, t h e d e t e r m i n a t i o n i s c o n c l u s i v e i n a subsequent a c t i o n between t h e 
p a r t i e s , w hether on t h e same o r a d i f f e r e n t c l a i m . N o r t h Clackamas School D i s 
t r i c t v. W h i t e , 305 Or 48, 53; Restatement (Second) o f Judgments 27 ( 1 9 8 2 ) . 
Here, t h e i s s u e o f e x t e n t o f d i s a b i l i t y was not l i t i g a t e d a t t h e p r e v i o u s hear
i n g . I n s t e a d , t h e i s s u e i n v o l v e d t h e q u e s t i o n o f t h e c a u s a l r e l a t i o n s h i p be
tween c l a i m a n t ' s compensable i n j u r y and h i s p s y c h o l o g i c a l c o n d i t i o n . A d e t e r m i 
n a t i o n c o n c e r n i n g t h e permanency o f t h a t c o n d i t i o n was n o t e s s e n t i a l t o t h e 
judgment. Thus, t h e Referee's c o n c l u s i o n here t h a t c l a i m a n t e x a g g e r a t e s h i s 
d i s a b i l i t i e s i ndependent o f h i s compensable p s y c h o l o g i c a l c o n d i t i o n was n o t 
b a r r e d by i s s u e p r e c l u s i o n . See Hanes v. Washington County Community A c t i o n , 
107 Or App 304 (1 9 9 1 ) . 

Moreover, t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y i s d e t e r m i n e d as 
o f t h e d a t e o f h e a r i n g h e r e i n . Gettman v. SAIF, 289 Or 609 ( 1 9 8 0 ) . Even i f we 
were t o g i v e p r e c l u s i v e e f f e c t t o t h e e a r l i e r Referee's f i n d i n g , t h a t would 
s o l e l y r e s u l t i n t h e c o n c l u s i o n t h a t c l a i m a n t d i d n o t c o n s c i o u s l y e x a g g e r a t e h i s 
symptoms as o f t h e d a t e o f t h e p r i o r November 1987 h e a r i n g . Such a c o n c l u s i o n 
c o u l d n o t p r e c l u d e a f i n d i n g , almost t h r e e y e a r s l a t e r , t h a t c l a i m a n t was t h e n 
m a l i n g e r i n g f o r purposes o f secondary g a i n . (See Ex. 94 - 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 22, 1990 i s a f f i r m e d . 

September 6, 1991 C i t e as 43 Van N a t t a 1853 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SUSAN E. VANDUSEN, Claimant 

WCB Case No. 90-13331 
ORDER ON REVIEW 

Cra i n e & Love, Claimant A t t o r n e y s 
M i l l e r , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r t h a t i n c r e a s e d 
h e r u n s c h e d u l e d permanent d i s a b i l i t y from 5 p e r c e n t (16 d e g r e e s ) , as awarded by 
D e t e r m i n a t i o n Order, t o 17 p e r c e n t (54.4 degrees) unscheduled permanent d i s a b i l 
i t y f o r h e r low back c o n d i t i o n . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled 
permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t has e i g h t y e a r s o f f o r m a l e d u c a t i o n and does n o t have a GED 
degree. Her h i g h e s t SVP d u r i n g t h e t e n years p r i o r t o t h e d a t e o f h e a r i n g was 2 
as a cannery worker (DOT 529.686-014). Claimant has n o t a t t a i n e d competence t o 
p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . 

As a r e s u l t o f her compensable i n j u r y , c l a i m a n t has l o s s o f range o f 
m o t i o n i n t h e t h o r a c o l u m b a r area and i n b o t h h i p s . 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o 17 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y under t h e " s t a n d a r d s . " We a p p l y t h e s t a n d a r d s i n e f f e c t on 
May 8, 1990, t h e d a t e o f t h e D e t e r m i n a t i o n Order, and m o d i f y . 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 40 y e a r s i s 1. Former OAR 
436- 3 5 - 3 0 0 ( 4 ) . 

Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s e i g h t h grade e d u c a t i o n ( w i t h o u t a 
GED) i s 1. Former OAR 4 3 6 - 3 5 - 3 0 0 ( ( 3 ) ( b ) . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" v a l u e s a s s i g n e d t o 
v a r i o u s o c c u p a t i o n s by t h e D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s (DOT). C l a i m a n t ' s 
h i g h e s t SVP v a l u e d u r i n g t h e t e n ye a r s p r i o r t o t h e d a t e o f h e a r i n g was 2 as a 
cannery w o r k e r (DOT# 529.686-014). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s 
i s 4. Former OAR 436-35-300(4). 

T r a i n i n g 

We have c o n c l u d e d t h a t competence i n a " s p e c i f i c v o c a t i o n a l p u r s u i t " under 
f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r o f f t h e j o b t o 
p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDougal, 42 Van N a t t a 
1544 ( 1 9 9 0 ) . Here, c l a i m a n t has worked as a l a b o r e r f o r t h e employer and t h e 
r e c o r d does n o t show t r a i n i n g s u f f i c i e n t t o q u a l i f y her f o r o t h e r t h a n e n t r y -
l e v e l work. T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 1. Former OAR 436-35-
3 0 0 ( 5 ) ( a ) . 

A d a p t a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had r e t u r n e d t o r e g u l a r work. On r e 
vi e w , c l a i m a n t contends t h a t she r e t u r n e d t o m o d i f i e d work. C l a i m a n t argues 
t h a t , b e f o r e h er i n j u r y , her work i n c l u d e d s t a c k i n g and t e a r i n g down t o t e s , 
w h i c h weighed between 20 t o 30 pounds each. Claimant a l s o s t a c k e d p a l l e t s , 
w h i c h she e s t i m a t e d weighed a p p r o x i m a t e l y 50 pounds per p a l l e t . C l a i m a n t t e s t i 
f i e d t h a t she s t a c k e d a p p r o x i m a t e l y 200 t o 300 p a l l e t s p er day. C l a i m a n t argues 
t h a t she no l o n g e r t e a r s down t o t e s and her j o b i n v o l v e s t h e l i g h t e r work o f 
dumping t o t e s . C l a i m a n t a l s o contends t h a t her t r e a t i n g d o c t o r and s e v e r a l 
o t h e r d o c t o r s have s t a t e d t h a t she cannot c o n t i n u e t e a r i n g down t o t e s . 

The employer argues t h a t , i n t h e F a l l o f 1989, c l a i m a n t had a t t a i n e d 
enough s e n i o r i t y t o become a " b r a c k e t 8" employee, who i s l e s s l i k e l y t o be 
a s s i g n e d t h e t a s k o f p e r f o r m i n g heavy g e n e r a l l a b o r j o b s , such as t e a r i n g down 
t o t e s . The employer acknowledges t h a t when c l a i m a n t was a " b r a c k e t 9" employee 
( i . e . , h e r a t - i n j u r y j o b ) , 70 t o 80 p e r c e n t o f her work i n v o l v e d t e a r i n g down 
t o t e s and t h e r e s t o f her t i m e was spent p e r f o r m i n g g e n e r a l l a b o r work. The em
p l o y e r contends t h a t , a f t e r c l a i m a n t became a b r a c k e t 8 employee, she o c c a s i o n 
a l l y w o u l d be r e q u i r e d t o t e a r down t o t e s , b u t g e n e r a l l y was a s s i g n e d t o l i g h t e r 
work. 

We c o n c l u d e t h a t , r e g a r d l e s s o f t h e f a c t t h a t c l a i m a n t ' s work as a b r a c k e t 
8 employee i n v o l v e d some o f t h e same t a s k s t h a t her p r e v i o u s j o b e n t a i l e d , she 
n o n e t h e l e s s r e t u r n e d t o m o d i f i e d work. " M o d i f i e d work" means some j o b o t h e r 
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t h a n t h e j o b h e l d a t t h e t i m e o f i n j u r y o r t h e j o b h e l d a t t h e t i m e o f i n j u r y 
w i t h any m o d i f i c a t i o n o f d u t i e s o r t h e c o n d i t i o n s under w h i c h t h o s e d u t i e s a re 
p e r f o r m e d . Former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) . 

Here, c l a i m a n t ' s work b e f o r e her i n j u r y i n v o l v e d p r i m a r i l y heavy work 
t e a r i n g down t o t e s and s t a c k i n g p a l l e t s . F o l l o w i n g her i n j u r y , a l t h o u g h c l a i m 
a n t was n o t e n t i r e l y t a k e n o f f t h e t a s k o f b r e a k i n g down t o t e s , she a v o i d e d t h e 
j o b because o f her back c o n d i t i o n . See C. B e r n i c e Chandler, 43 Van N a t t a 899 
(1991) ( A l t h o u g h c l a i m a n t ' s u s u a l and customary work was heavy and she had been 
r e l e a s e d t o r e g u l a r work, c l a i m a n t h e r s e l f found i t necessary t o m o d i f y her 
d u t i e s and was a c t u a l l y p e r f o r m i n g work i n t h e medium c a t e g o r y ) . 

A l t h o u g h t h e employer e s s e n t i a l l y argues t h a t i t was c l a i m a n t ' s s e n i o r i t y , 
r a t h e r t h a n any p h y s i c a l r e s t r i c t i o n s , t h a t r e s u l t e d i n her changed j o b d u t i e s , 
we c o n c l u d e t h a t t h e s e n i o r i t y i s s u e i s n o t d i s p o s i t i v e . C l a i m a n t t e s t i f i e d 
t h a t , f o l l o w i n g her i n j u r y i n June 1988, she was a s s i g n e d t o r e p a c k (dumping 
t o t e s ) r a t h e r t h a n t e a r i n g down t o t e s . A l t h o u g h t h e employer r e q u e s t e d t h a t 
c l a i m a n t t e a r down t o t e s on s e v e r a l o c c a s i o n s , c l a i m a n t t e s t i f i e d t h a t she was 
u n a b l e t o p e r f o r m t h e t a s k . F i n a l l y , c l a i m a n t ' s p r o m o t i o n t o a b r a c k e t 8 
p o s i t i o n d i d n o t oc c u r u n t i l 1989 o r 1990, which was over a y e a r a f t e r her 
i n j u r y . 

We c o n c l u d e t h a t c l a i m a n t ' s t e s t i m o n y i s c o n s i s t e n t w i t h t h e r e c o r d , which 
i n d i c a t e s t h a t , a l t h o u g h she c o n t i n u e d t o work a 40 hour week, she had been on a 
l i g h t d u t y p o s i t i o n f o r a p p r o x i m a t e l y t h e l a s t s i x months o f 1988. Ex. 9-1. 
C l a i m a n t , t h e r e f o r e , was p e r f o r m i n g m o d i f i e d work a f t e r her i n j u r y , and t h e f a c t 
t h a t she l a t e r r e c e i v e d a p r o m o t i o n t o a p o s i t i o n r e q u i r i n g l i g h t e r work i s n o t 
r e l e v a n t . See f o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) . 

C l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l c a p a c i t y t o do 
heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d her t o f r e q u e n t l y l i f t f r o m 20 t o 
25 pounds, w h i c h f a l l s w i t h i n t h e medium c a t e g o r y . A c c o r d i n g l y , t h e a p p r o p r i a t e 
a d a p t a b i l i t y v a l u e i s 1. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

For reduced t h o r a c o l u m b a r f l e x i o n ( f r o m 90 degrees t o 55 d e g r e e s ) , c l a i m 
a n t i s e n t i t l e d t o an impairment v a l u e o f 3.5 p e r c e n t . Former OAR 436-35-
3 6 0 ( 6 ) . For reduced t h o r a c o l u m b a r e x t e n s i o n ( f r o m 30 degrees t o 12 d e g r e e s ) , 
c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 2 p e r c e n t . Former OAR 436-35-
3 6 0 ( 7 ) . For l o s s o f r i g h t f l e x i o n ( f r o m 30 degrees t o 20 d e g r e e s ) , c l a i m a n t i s 
e n t i t l e d t o an impairment v a l u e o f 2 p e r c e n t . Former OAR 436-35 - 3 6 0 ( 8 ) . For 
l o s s o f l e f t f l e x i o n ( f r o m 30 degrees t o 22 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an 
i m p a i r m e n t v a l u e o f 1.5 p e r c e n t . Former OAR 436-35-360(8). For l o s s o f r i g h t 
r o t a t i o n ( f r o m 30 degrees t o 20 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an impairment 
v a l u e o f 2 p e r c e n t . Former OAR 436-35-360(9). For l o s s o f l e f t r o t a t i o n ( f r o m 
30 degrees t o 15 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 3 p e r 
c e n t . Former OAR 436-35-360(9). For a t o t a l r a t i n g o f t h e t h o r a c o l u m b a r a r e a , 
t h e v a l u e s f o r l o s s o f m o t i o n a re added. Former OAR 436-35-360(10). They t o t a l 
14 p e r c e n t . 

The Referee d i d n o t award c l a i m a n t a v a l u e f o r l o s t range o f m o t i o n i n t h e 
h i p s . We f i n d , however, t h a t t h e Orth o p a e d i c C o n s u l t a n t s and t h e o t h e r p h y s i 
c i a n s who examined c l a i m a n t n o t e d t h a t her back p a i n r a d i a t e d i n t o h er h i p s . 
A c c o r d i n g l y , we a s s i g n c l a i m a n t t h e f o l l o w i n g v a l u e s f o r l o s t r ange o f m o t i o n i n 
t h e h i p s . The C o n s u l t a n t s r e p o r t e d t h a t h i p r o t a t i o n c o u l d n o t be p e r f o r m e d . 
For l o s s o f i n t e r n a l r o t a t i o n o f b o t h h i p s ( f r o m 40 degrees t o 0 d e g r e e s ) , 
c l a i m a n t i s a s s i g n e d a v a l u e o f 5 p e r c e n t f o r each h i p . Former OAR 436-35-
3 4 0 ( 9 ) . For l o s s o f e x t e r n a l r o t a t i o n o f b o t h h i p s ( f r o m 50 degrees t o 0 
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d e g r e e s ) , c l a i m a n t i s a s s i g n e d a v a l u e o f 7 p e r c e n t f o r each h i p . Former OAR 
436-35-340(11). To a r r i v e a t a v a l u e f o r b i l a t e r a l l o s s o f m o t i o n i n t h e h i p s , 
t h e v a l u e s a r e added f o r a t o t a l v a l u e o f 24 p e r c e n t . 

To a r r i v e a t a t o t a l impairment v a l u e , t h e v a l u e s o f d i f f e r e n t r e s i d u a l s 
a r e combined ( n o t added). T h e r e f o r e , we combine t h e v a l u e f o r l o s t range o f 
m o t i o n i n t h e t h o r a c o l u m b a r s p i n e (14) w i t h t h e v a l u e f o r l o s t range o f m o t i o n 
i n t h e h i p s (24) f o r a t o t a l impairment v a l u e o f 35 p e r c e n t . 

F i n a l l y , c l a i m a n t agrees w i t h t h e Referee's c o n c l u s i o n t h a t she i s e n t i 
t l e d t o 83 p e r c e n t o f t h e t o t a l impairment v a l u e , as t h e C o n s u l t a n t s have o p i n e d 
t h a t t h e r e m a i n d e r o f her impairment i s a t t r i b u t a b l e t o her noncompensable 
d e g e n e r a t i v e c o n d i t i o n . A c c o r d i n g l y , we conclude t h a t c l a i m a n t i s e n t i t l e d t o 
an i m p a i r m e n t v a l u e o f 29 p e r c e n t , which i s 83 p e r c e n t o f 35. 

Comput a t i o n o f unscheduled permanent d i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 1, i s added t o her e d u c a t i o n v a l u e , 6, t h e sum i s 7. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1, t h e p r o d u c t i s 7. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e o f 29, t h e r e s u l t i s 36 p e r 
c e n t u n s c h e d u l e d permanent d i s a b i l i t y . C l a i m a n t ' s permanent d i s a b i l i t y under 
t h e " s t a n d a r d s " i s , t h e r e f o r e , 36 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 10, 1991 i s m o d i f i e d . I n a d d i t i o n t o 
t h e D e t e r m i n a t i o n Order and Referee's awards o f unscheduled permanent d i s a b i l 
i t y , c l a i m a n t i s awarded 19 p e r c e n t (60.8 degrees) unscheduled permanent d i s 
a b i l i t y , f o r a t o t a l award t o d a t e o f 36 p e r c e n t (115.2 d e g r e e s ) . C l a i m a n t ' s 
c o u n s e l i s awarded 2 5 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s 
o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s c o u n s e l by t h e s e l f - i n s u r e d employer. 
However, t h e t o t a l a t t o r n e y f e e awarded by t h e Referee and Board o r d e r s s h a l l 
n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
TIMOTHY S. WAGGONER, Claimant 

WCB Case No. 90-00014 
ORDER ON REVIEW 

A i n s w o r t h , e t a l . , Claimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Brown's o r d e r w h i c h : 
(1) u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r an L4-5 
d i s c c o n d i t i o n ; and (2) awarded c l a i m a n t ' s p r i o r c o u n s e l , r a t h e r t h a n h i s c u r 
r e n t c o u n s e l , an assessed a t t o r n e y f e e o f $1,000 f o r s e r v i c e s c o n c e r n i n g t h e 
r e s c i s s i o n o f SAIF's p a r t i a l d e n i a l o f L5-S1 d i s c space n a r r o w i n g . I n i t s 
b r i e f , SAIF contends t h a t c l a i m a n t i s n o t e n t i t l e d t o t h e a f o r e m e n t i o n e d $1,000 
assessed a t t o r n e y f e e . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a t t o r n e y 
f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 
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FINDINGS OF FACT 

1857 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s low back i n August 1989. 
He was t r e a t e d f o r t h i s i n j u r y by Dr. C r i s p , c h i r o p r a c t o r . X-rays r e v e a l e d a 
d i s c space n a r r o w i n g a t L5-S1. SAIF accepted t h e c l a i m as a l o w e r t h o r a c i c -
lumbar m u s c u l a r s t r a i n . I n i t s acceptance l e t t e r , SAIF d e n i e d L5 d i s c narrow
i n g . However, SAIF l a t e r conceded t h a t i t s p a r t i a l d e n i a l was n o t v a l i d as i t 
had n o t been s e n t by c e r t i f i e d m a i l . T h e r e a f t e r , on March 2 1 , 1990, SAIF i s s u e d 
a f o r m a l p a r t i a l d e n i a l o f L5 d i s c n a r r o w i n g . 

F o l l o w i n g t h e compensable i n j u r y , c l a i m a n t was a b l e t o r e t u r n t o h i s r e g u 
l a r work as a plumber; however, he c o n t i n u e d t o e x p e r i e n c e low back and some 
i n t e r m i t t e n t l o w e r e x t r e m i t y symptoms. I n June 1990, he e x p e r i e n c e d an acute 
i n c r e a s e i n low back and lower e x t r e m i t y symptoms and was h o s p i t a l i z e d . He was 
r e f e r r e d t o Dr. Dunn, neurosurgeon, who diagnosed a h e r n i a t e d n u c l e u s pulposus 
a t L4-5. A lumbar CT scan r e v e a l e d a promine n t p r o t r u s i o n a t L4-5. 

The h e a r i n g was convened on May 10, 1990. At t h e b e g i n n i n g o f t h e hear
i n g , SAIF r e s c i n d e d i t s d e n i a l o f t h e L5-S1 d i s c space n a r r o w i n g . However, a t 
t h a t t i m e , SAIF o r a l l y d e n i e d c l a i m a n t ' s L4-5 d i s c c o n d i t i o n . Both c l a i m a n t ' s 
p r i o r c o u n s e l and c u r r e n t c o u n s e l were i n s t r u m e n t a l i n SAIF's d e c i s i o n t o 
r e s c i n d i t s d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e feree concluded t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y was n o t c a u s a l l y 
r e l a t e d t o h i s L4-5 d i s c c o n d i t i o n . We agree. 

C l a i m a n t b e a r s t h e burden o f p r o v i n g by a preponderance o f t h e eviden c e 
t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s d i s a b i l i t y o r need f o r 
m e d i c a l t r e a t m e n t . M i l b u r n v. Weyerhaeuser Co., 88 Or App 375, 378 ( 1 9 8 7 ) . 

Inasmuch as c l a i m a n t ' s L4-5 d i s c c o n d i t i o n was n o t diag n o s e d u n t i l 10 
months f o l l o w i n g t h e compensable i n j u r y and c l a i m a n t ' s d i agnoses i n c l u d e a 
l u m b a r - t h o r a c i c s t r a i n , a d i s c space n a r r o w i n g a t L5-S1 and a d i s c h e r n i a t i o n a t 
L4-5, t h e i s s u e o f whether c l a i m a n t ' s L4-5 d i s c c o n d i t i o n i s c a u s a l l y r e l a t e d t o 
t h e compensable i n j u r y i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s 
t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y 
s i s o f t h e m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 
109 ( 1 9 8 5 ) . 

Dr. C r i s p , who t r e a t e d c l a i m a n t f o l l o w i n g t h e compensable i n j u r y , r e p o r t e d 
t h a t c l a i m a n t had s u s t a i n e d a d i s c space n a r r o w i n g a t L5-S1. She e x p l a i n e d t h a t 
when a d i s c space narrowed, a h e r n i a t i o n was i m p l i e d as t h e d i s c n e c e s s a r i l y had 
l e s s space t o occupy. A l t h o u g h Dr. C r i s p e x p l a i n s how a h e r n i a t e d d i s c o c c u r s 
where t h e d i s c space has narrowed a t t h e same l e v e l , she does n o t e x p l a i n how a 
d i s c space n a r r o w i n g a t one l e v e l can cause a d i s c h e r n i a t i o n a t a n o t h e r l e v e l . 

Dr. Dunn diagnosed a h e r n i a t e d d i s c a t L4-5. He r e p o r t e d t h a t c l a i m a n t ' s 
i n d u s t r i a l i n j u r y caused d i s c damage which p r o g r e s s e d t o h e r n i a t i o n . Dr. Dunn 
r e v i e w e d x - r a y s t a k e n p r i o r t o and a f t e r c l a i m a n t ' s i n d u s t r i a l i n j u r y and n o t e d 
a "5mm" decrease i n t h e s i z e o f t h e d i s c a t t h e l u m b o s a c r a l l e v e l . He t h e r e f o r e 
o p i n e d t h a t t h e i n d u s t r i a l i n j u r y caused i n j u r y t o t h e d i s c a t t h e l u m b o s a c r a l 
l e v e l . 

Dr. Dunn's o p i n i o n t h a t c l a i m a n t ' s l u m b o s a c r a l d i s c has decreased i n s i z e 
i s c o n s i s t e n t w i t h Dr. C r i s p ' s r e p o r t t h a t c l a i m a n t ' s L5-S1 d i s c space has 
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narrowed. However, n e i t h e r p h y s i c i a n e x p l a i n s how t h e f i n d i n g s a t t h e L5-S1 
l e v e l a r e c a u s a l l y r e l a t e d t o c l a i m a n t ' s L4-5 d i s c h e r n i a t i o n . Moreover, Dr. 
C r i s p r e p o r t e d c l a i m a n t ' s d i s c space n a r r o w i n g a t L5-S1 i n August 1989, whereas 
t h e L4-5 d i s c h e r n i a t i o n was n o t diagnosed u n t i l June 1990. Under t h e s e c i r c u m 
s t a n c e s , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s compensable 
i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s L4-5 d i s c c o n d i t i o n . 

A t t o r n e y Fees 

The R e f e r e e awarded c l a i m a n t ' s p r i o r c o u n s e l an assessed a t t o r n e y f e e f o r 
s e r v i c e s r e n d e r e d i n c o n j u n c t i o n w i t h SAIF r e s c i n d i n g i t s p a r t i a l d e n i a l o f 
c l a i m a n t ' s L5-S1 d i s c space n a r r o w i n g . We agree t h a t c l a i m a n t i s e n t i t l e d t o an 
assessed a t t o r n e y f e e ; however, we m o d i f y t h e Referee's o r d e r . 

A t t h e t i m e o f t h e i n s t a n t h e a r i n g , an assessed a t t o r n e y f e e was n o t 
a v a i l a b l e i f a c o m p e n s a b i l i t y d e n i a l was r e s c i n d e d p r i o r t o h e a r i n g . Duane L. 
Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , a f f ' d , Jones v. Oregon S t a t e C o r r e c t i o n a l 
I n s t i t u t i o n , 107 Or App 78 ( 1 9 9 1 ) . However, s i n c e t h e Referee's o r d e r , t h e 
l e g i s l a t u r e has e f f e c t i v e l y o v e r r u l e d Jones by amending ORS 656.386(1) t o a l l o w 
an a t t o r n e y f e e i f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g c o m pensation, even 
t h o u g h a h e a r i n g i s n o t h e l d . See ORS 656.386(1) (June 19, 1991). Based on 
t h i s l e g i s l a t i v e r e v i s i o n , t h e Jones c o u r t has w i t h d r a w n i t s d e c i s i o n and r e 
manded f o r r e c o n s i d e r a t i o n . 108 Or App 230 ( 1 9 9 1 ) . Here, s i n c e we f i n d b o t h o f 
c l a i m a n t ' s c o u n s e l s t o have been i n s t r u m e n t a l i n o b t a i n i n g compensation, we 
agree w i t h t h e R e feree t h a t an a t t o r n e y f e e f o r s e r v i c e s p r i o r t o t h e h e a r i n g 
c o n c e r n i n g SAIF's r e s c i s s i o n o f i t s p a r t i a l d e n i a l o f c l a i m a n t ' s L5-S1 d i s c 
space n a r r o w i n g i s w a r r a n t e d . 

A l t h o u g h we agree w i t h t h e Referee t h a t c l a i m a n t i s e n t i t l e d t o an 
assessed a t t o r n e y f e e , we m o d i f y t h a t p o r t i o n o f h i s o r d e r t h a t awarded i t 
s p e c i f i c a l l y t o c l a i m a n t ' s p r i o r c o u n s e l . We have h e r e i n f o u n d t h a t b o t h 
c l a i m a n t ' s p r i o r and c u r r e n t c o u n s e l were i n s t r u m e n t a l i n SAIF's d e c i s i o n t o 
r e s c i n d i t s d e n i a l . However, t h e way i n which a f e e i s d i s t r i b u t e d t o c l a i m 
a n t ' s c u r r e n t and f o r m e r c o u n s e l i s a m a t t e r t o be d e c i d e d between t h e two o f 
them, n o t t h i s forum. Fred L. S n i d e r , 43 Van N a t t a 577 ( 1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 14, 1990 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . That p o r t i o n w h i c h awarded an $1,000 assessed a t t o r n e y f e e t o 
c l a i m a n t p r i o r c o u n s e l i s m o d i f i e d . For s e r v i c e s c o n c e r n i n g t h e r e s c i n d e d 
d e n i a l o f L5-S1 d i s c space n a r r o w i n g , c l a i m a n t ' s p r i o r and c u r r e n t c o u n s e l a r e 
awarded an assessed a t t o r n e y f e e o f $1,000, payable by t h e SAIF C o r p o r a t i o n . 
The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
E L S I E B. GREENOUGH, Claimant 

WCB Case No. 90-01919 
ORDER ON REVIEW 

Carney, e t a l . , C l aimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Myzak's o r d e r which 
d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y . On r e v i e w , t h e i s s u e i s permanent 
t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " e x c e p t as f o l l o w s : t h e 
l a s t s e n t e n c e o f t h e l a s t p a ragraph on page 2; t h e l a s t two sentences o f t h e 
f i r s t p a r a g r a p h on page 3; and t h e second f u l l p a r a g r a p h on page 3 o f t h e Ref
e r e e ' s Amended O p i n i o n and Order. Fu r t h e r m o r e , we supplement t h e adopte d 
" F i n d i n g s o f F a c t " as f o l l o w s . 

C l a i m a n t was i n her mid-teens i n t h e P h i l i p p i n e s when World War I I began. 
She was a p a r t o f t h e P h i l i p p i n e " r e s i s t a n c e " and k i l l e d i n v a d i n g Japanese. As 
a r e s u l t o f t h a t e x p e r i e n c e she has p r e e x i s t i n g symptoms t h a t a r e s u g g e s t i v e o f 
Post T r a u m a t i c S t r e s s Syndrome. Those symptoms i n c l u d e c o n t i n u i n g n i g h t m a r e s , 
f e a r o f k i l l i n g someone, and problems d e a l i n g w i t h s t r e s s . (Ex. 41A-4). 

C l a i m a n t was diagnosed as a b o r d e r l i n e p e r s o n a l i t y , meaning t h a t she l i v e s 
i n a c o n d i t i o n o f c h r o n i c e m o t i o n a l i n s t a b i l i t y . She was a b l e t o f u n c t i o n f o r 
many y e a r s , b u t a f t e r her 1982 i n t e r a c t i o n a t work w i t h a s u p e r v i s o r , she c o l 
l a p s e d p s y c h o l o g i c a l l y . She has never r e c o v e r e d from t h a t c o l l a p s e . (Ex. 45-
1 ) . Whenever her e m p l o y e r - a t - i n j u r y p r o v i d e d some employment o p p o r t u n i t y , 
c l a i m a n t was m e n t a l l y u nable t o a v a i l h e r s e l f o f i t . She c o u l d n o t b r i n g h e r 
s e l f t o c a l l t h e employer, and s u f f e r e d a c u t e a n x i e t y a t t a c k s when she t r i e d t o 
do so. (Ex. 45-1, 45A). 

A l t h o u g h work would have been t h e r a p e u t i c f o r c l a i m a n t , she was n o t a b l e 
t o r e t u r n t o her w o r k - a t - i n j u r y , nor t o any j o b c r e a t e d by her e m p l o y e r - a t -
i n j u r y , because o f her ongoing p s y c h o l o g i c a l problems. ( T r . 4 2 - 4 3 ) . 

C l a i m a n t ' s p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n , combined w i t h h er compens
a b l e c o n d i t i o n and subsequent a g g r a v a t i o n o f t h a t c o n d i t i o n r e s u l t e d i n her be
i n g u n a b l e t o d e a l w i t h l i f e , p eople and work, and i n an i n a b i l i t y t o summon 
e m o t i o n a l r e s e r v e s t o d e a l w i t h t h e j o b s o f f e r e d by t h e e m p l o y e r - a t - i n j u r y . 
( T r . 3 1 - 3 2 ) . 

C l a i m a n t ' s a n x i e t y , d e p r e s s i o n and anger t o w a r d her employment r e s u l t e d i n 
her o p t i n g t o r e t i r e , r a t h e r t h a n r e t u r n t o work angry and depressed t o o n l y 
once a g a i n q u i t her employment i n a s t a t e o f c r i s i s as she had done i n t h e p a s t . 
(Ex. 3 5 - 2 ) . 

C l a i m a n t ' s compensable p s y c h o l o g i c a l d i s e a s e worsened her p r e e x i s t i n g psy
c h o l o g i c a l c o n d i t i o n . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t i s i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . 
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E f f o r t s t o o b t a i n work would be f u t i l e . 

But f o r t h e compensable o c c u p a t i o n a l d i s e a s e , c l a i m a n t w o u ld be w i l l i n g t o 
seek r e g u l a r g a i n f u l employment. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t can e s t a b l i s h permanent t o t a l d i s a b i l i t y , by p r o v i n g t h a t she i s 
c o m p l e t e l y m e n t a l l y d i s a b l e d and t h e r e f o r e unable t o r e g u l a r l y p e r f o r m work i n a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; W i l s o n v. Weyerhaeuser, 30 
Or App 403 ( 1 9 7 7 ) . A l t h o u g h we c o n s i d e r p r e e x i s t i n g d i s a b i l i t i e s and t h e i r im
p a c t on p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , p r e e x i s t i n g d i s 
a b i l i t i e s a r e c o n s i d e r e d o n l y as t h e c o n d i t i o n e x i s t s a t t h e t i m e o f t h e c l a i m 
a n t ' s compensable o c c u p a t i o n a l d i s e a s e , o r t o t h e e x t e n t t h a t t h e c l a i m a n t ' s 
compensable o c c u p a t i o n a l d i s e a s e worsened t h e p r e e x i s t i n g c o n d i t i o n . S e a r l e s v. 
Jo h n s t o n Cement, 101 Or App 589 (1 9 9 0 ) ; Fowler v. SAIF, 82 Or App 604 ( 1 9 8 6 ) . 

U n l e ss c l a i m a n t ' s m e n t a l i n c a p a c i t y r e n d e r s a work s e a r c h f u t i l e , SAIF v. 
S c h o l l , 92 Or App 594, 597 ( 1 9 8 8 ) , she must a l s o e s t a b l i s h t h a t she has made 
r e a s o n a b l e e f f o r t s t o o b t a i n r e g u l a r g a i n f u l employment. ORS 6 5 6 . 2 0 6 ( 3 ) . More
o v e r , even i f a,work s e a r c h would be f u t i l e , she must f u r t h e r e s t a b l i s h t h a t , 
b u t f o r t h e compensable o c c u p a t i o n a l d i s e a s e , she would have been w i l l i n g t o r e 
t u r n t o work. SAIF v. Stephen, 308 Or 4 1 , 47-48 ( 1 9 8 9 ) . 

I n September 1982, c l a i m a n t s u f f e r e d a compensable s t r e s s - r e l a t e d occupa
t i o n a l d i s e a s e . She t r e a t e d w i t h Dr. Moss, p s y c h i a t r i s t , s e v e r a l t i m e s a month 
t h r o u g h October 1983 b u t l i t t l e improvement i n her c o n d i t i o n was n o t e d . S e v e r a l 
m e d i c a t i o n s were t r i e d t o r e l i e v e her p e r s i s t e n t d e p r e s s i o n , b u t t h e y o n l y r e 
l i e v e d a c u t e symptoms and d i d n o t h i n g f o r her c h r o n i c d e p r e s s i v e c o n d i t i o n . 
(See e.g. Exs. 6 t h r o u g h 9 ) . C l a i m a n t , r e a l i z i n g t h a t i t was i m p o r t a n t f o r h er 
t o r e t u r n t o work, r e t u r n e d t o h a l f - t i m e work i n June 1983, a l t h o u g h she c o n t i n 
ued t o e x p e r i e n c e a n x i e t y and d e p r e s s i o n about work. (Ex. 6-4, 6-5). 

A f t e r h e r r e t u r n t o work, her d e p r e s s i o n i n c r e a s e d . She had f l a s h e s o f 
h o m i c i d a l t h o u g h t s . I n November 1983, Dr. Moss l e f t h i s p r a c t i c e i n Oregon and 
Dr. Colbach began t r e a t i n g c l a i m a n t . By June 1984, c l a i m a n t had g r e a t l y im
pr o v e d and was back t o work on a f u l l - t i m e b a s i s . She remained under t h e w e e k l y 
c a r e o f Dr. Colbach. 

I n September 1984, Dr. Colbach s t a t e d t h a t c l a i m a n t had reached a s t a t i o n 
a r y s t a t e . However, he a l s o s t a t e d t h a t she was n o t as s t a b l e e m o t i o n a l l y as 
she was p r i o r t o her d i f f i c u l t i e s . (Ex. 2 2 ) . C l a i m a n t ' s c l a i m was c l o s e d i n 
October 1984, w i t h a 10 p e r c e n t unscheduled permanent d i s a b i l i t y award. A sub
sequent s t i p u l a t i o n i n c r e a s e d her unscheduled permanent d i s a b i l i t y award t o 
22.5 p e r c e n t . Dr. Colbach c o n t i n u e d t o f o l l o w c l a i m a n t . 

I n J u l y 1988, c l a i m a n t s u f f e r e d a compensable a g g r a v a t i o n o f her occupa
t i o n a l d i s e a s e and was r e f e r r e d t o p s y c h o l o g i s t P e t e r Barbur, M.S. She began 
t r e a t m e n t and r e t u r n e d t o work a f t e r two weeks, b u t was n o t a b l e t o r e m a i n a t 
work. She has n o t worked s i n c e t h a t t i m e . 

Her employer o f f e r e d c l a i m a n t two j o b s t h a t i t f e l t w ould accommodate 
c l a i m a n t ' s a n x i e t y and d e p r e s s i o n . When Dr. Colbach d i s c u s s e d t h e j o b p o s s i b i l 
i t i e s w i t h c l a i m a n t , she became v e r y u p s e t . Dr. Colbach changed her m e d i c a t i o n 
f r o m a n t i d e p r e s s a n t m e d i c a t i o n t o an a n t i p s y c h o t i c d r u g . He n o t e d t h a t c l a i m a n t 
and t h e employer would have t o s t r u g g l e q u i t e a b i t i f c l a i m a n t r e t u r n e d t o work 
and even t h e n , he d i d n o t know i f i t would be s u c c e s s f u l . (Ex. 3 2 ) . 
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Dr. Colbach e v e n t u a l l y i n f o r m e d t h e employer, i n F e b r u a r y 1989, t h a t 
c l a i m a n t was n o t g o i n g t o accept t h e j o b s i t had o f f e r e d . He s t a t e d t h a t e v e r y 
t i m e she a t t e m p t e d t o f o l l o w up on a j o b p o s s i b i l i t y , she became overwhelmed 
w i t h a n x i e t y . He d i d n o t t h i n k she was c o n s c i o u s l y m a n i p u l a t i n g t h e s i t u a t i o n ; 
r a t h e r , he t h o u g h t she had reached a p o i n t i n her l i f e where she was "burned 
o u t " o r depressed and t h e c i r c u m s t a n c e s were beyond her c o n t r o l . (Ex. 3 6 ) . 

Dr. Turco examined c l a i m a n t i n an independent m e d i c a l e x a m i n a t i o n i n June 
1989. He a l s o t e s t i f i e d a t h e a r i n g . He f e l t t h a t , no m a t t e r what j o b c l a i m a n t 
was o f f e r e d , she would n o t t a k e i t . He e x p l a i n e d t h a t he d i d n o t mean t h a t i n a 
p e j o r a t i v e sense, and f e l t t h a t c l a i m a n t s h o u l d r e t i r e . However, c l a i m a n t ex
p r e s s e d t o him t h a t she d i d n o t want t o r e t i r e , and f e l t t h a t she had t o "hang 
on" so t h a t she was n o t f o r g o t t e n by t h e employer a f t e r what she f e l t were 
t w e n t y - f i v e y e a r s o f d e d i c a t e d s e r v i c e . (Ex. 37-1, 2 ) . C l a i m a n t a l s o t e s t i f i e d 
t h a t she had no i n t e n t i o n s o f r e t i r i n g , even a t age 65, and t h a t , b u t f o r t h e 
p s y c h o l o g i c a l breakdown i n 1982 and a g g r a v a t i o n i n 1988, she w o u l d s t i l l be 
w o r k i n g . ( T r . 6 1 , 6 4 ) . 

Dr. Turco agreed w i t h Dr. Colbach t h a t c l a i m a n t ' s d e p r e s s i o n was beyond 
he r c o n t r o l . He b e l i e v e d i t had t o do w i t h her l i f e l o n g e x p e r i e n c e s . (Ex. 37-
5 ) . Dr. Turco s t a t e d t h a t c l a i m a n t was r e p r e s e n t a t i v e o f t h e "Humpty-Dumpty 
Syndrome." A l t h o u g h she worked hard a l l her l i f e , she came t o a p o i n t "where 
t h e r e i s a c u l m i n a t i o n o f t h e s t r e s s a s s o c i a t e d w i t h a b u i l d u p o f t h e same 
s t r e s s t h r o u g h o u t l i f e p r o d u c i n g a d e p r e s s i v e e p i s o d e . " (Ex. 3 7 - 6 ) . I n 
c l a i m a n t ' s case, her s t r e s s - r e l a t e d o c c u p a t i o n a l d i s e a s e was t h e f a c t o r t h a t 
p r oduced t h e e p i s o d e . 

I n r e t r o s p e c t , a t h e a r i n g , Dr. Turco b e l i e v e d t h a t c l a i m a n t was perma
n e n t l y t o t a l l y d i s a b l e d when he examined her i n June 1989. A d d i t i o n a l l y , even 
t h o u g h Dr. Turco agreed w i t h Dr. Colbach t h a t work would be t h e r a p e u t i c f o r 
c l a i m a n t , (ex. 3 7 - 5 ) , he t e s t i f i e d t h a t c l a i m a n t had t u r n e d down t h e j o b s o f 
f e r e d by t h e employer because her mental d i s a b i l i t y would n o t a l l o w her t o d e a l 
w i t h t h e j o b s / e m p l o y e r . Moreover, Dr. Turco b e l i e v e d t h a t i t w o u ld be f u t i l e 
f o r c l a i m a n t t o t r y t o f i n d o t h e r j o b s a t t h i s p o i n t i n her l i f e because she 
l a c k e d t h e e m o t i o n a l r e s e r v e s t o l o o k f o r a j o b o u t s i d e o f t h e j o b - a t - i n j u r y . 

J u s t p r i o r t o h e a r i n g , i n A p r i l 1990, Dr. Colbach r e i t e r a t e d t h a t c l a i m a n t 
was u n a b l e t o work because o f her mental c o n d i t i o n . He s t a t e d t h a t t h e 1982 i n 
t e r a c t i o n a t work w i t h a s u p e r v i s o r caused her t o f e e l r e j e c t e d and h u r t and t o 
c o l l a p s e p s y c h o l o g i c a l l y . She has never r e c o v e r e d f r o m t h a t c o l l a p s e . (Ex. 45-
1 ) . Dr. Colbach f u r t h e r s t a t e d t h a t he b e l i e v e d t h a t c l a i m a n t was p e r m a n e n t l y 
and t o t a l l y d i s a b l e d and was i n c a p a b l e o f r e t u r n i n g t o work because o f her un
d e r l y i n g m e n t a l i l l n e s s . There i s no v o l i t i o n a l o r m o t i v a t i o n a l component p r e 
v e n t i n g h e r f r o m r e t u r n i n g t o work; she cannot r e t u r n because she " j u s t doesn't 
have t h e e m o t i o n a l r e s o u r c e s . " (Ex. 45-2). 

A l t h o u g h t h e Referee found t h a t c l a i m a n t had n o t m i t i g a t e d h e r damages by 
r e t u r n i n g t o work, something t h a t Dr. Turco and Dr. Colbach f e l t w ould be t h e r a 
p e u t i c , we c o n c l u d e , a f t e r a de novo r e v i e w o f t h e r e c o r d , t h a t c l a i m a n t ' s psy
c h o l o g i c a l c o n d i t i o n p r e c l u d e s r e t u r n i n g t o any employment. C l a i m a n t has a p r e 
e x i s t i n g p s y c h o l o g i c a l d i s o r d e r . She was a b l e t o work s u c c e s s f u l l y f o r a l m o s t 
t w e n t y - f i v e y e a r s b e f o r e her compensable i n j u r y caused a w o r s e n i n g o f h e r psy
c h o l o g i c a l c o n d i t i o n . The u n c o n t r o v e r t e d evidence from two p s y c h i a t r i s t s and 
one p s y c h o l o g i s t i n d i c a t e s t h a t c l a i m a n t i s p e r m a n e n t l y t o t a l l y d i s a b l e d due t o 
h e r compensable p s y c h o l o g i c a l c o n d i t i o n and t h a t i t would be f u t i l e f o r her t o 
seek work. Moreover, we are persuaded t h a t , b u t f o r t h e compensable 
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p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t would have been w i l l i n g t o seek r e g u l a r 
g a i n f u l employment.^ 

A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d t h a t she i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . The e f f e c t i v e d a t e o f a permanent t o t a l d i s a b i l i t y award i s t h e e a r 
l i e s t d a t e when a c l a i m a n t proves t h a t a l l elements necessary t o her c l a i m ex
i s t e d . Adams v. Edwards Heavy Equipment, I n c . , 90 Or App 365 ( 1 9 8 8 ) ; Arva M. 
P e r k i n s , 42 Van N a t t a 2384 ( 1 9 9 0 ) . I n t h i s case, b o t h Dr. Colbach and t h e psy
c h o l o g i s t , Mr. B a r b u r , s t a t e d t h a t t h e y d i d n o t t h i n k c l a i m a n t c o u l d e v e r r e t u r n 
t o work as e a r l y as January 1989. Consequently, we c o n c l u d e t h a t t h e award o f 
compensation f o r permanent t o t a l d i s a b i l i t y s h a l l commence as o f J a n u a r y 1, 
1989. The i n s u r e r i s a u t h o r i z e d t o o f f s e t any permanent p a r t i a l d i s a b i l i t y com
p e n s a t i o n p a i d a f t e r January 1, 1989 as a prepayment o f c l a i m a n t ' s permanent t o 
t a l d i s a b i l i t y compensation. See P a c i f i c Motor T r u c k i n g Co. v. Yaeqer, 64 Or 
App 28 (1983) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 19, 1990, as amended September 2 1 , 
1990, i s r e v e r s e d . C l a i m a n t i s g r a n t e d permanent t o t a l d i s a b i l i t y b e n e f i t s , 
e f f e c t i v e J a n u a r y 1, 1989. The i n s u r e r i s e n t i t l e d t o o f f s e t permanent p a r t i a l 
d i s a b i l i t y payments p a i d subsequent t o t h a t d a t e a g a i n s t c l a i m a n t ' s permanent 
t o t a l d i s a b i l i t y b e n e f i t s . C l a i m a n t ' s a t t o r n e y i s awarded a f e e e q u a l t o 25 
p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e by t h e i n 
s u r e r , e x c e p t t h a t t o t a l o u t - o f - c o m p e n s a t i o n fees awarded by t h e R e f e r e e and t h e 
Board s h a l l n o t exceed $6,000. 

1 I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e and r e j e c t t h e employer's con
t e n t i o n t h a t under S a r a n t i s v. Sheridan Corp., 69 Or App 575 ( 1 9 8 4 ) , c l a i m a n t 
f a i l e d t o m i t i g a t e t h e e x t e n t o f her d i s a b i l i t y by " u n r e a s o n a b l y r e f u s i n g " t o 
f o l l o w d o c t o r ' s a d v i c e t o accept one o r t h e o t h e r j o b t h e employer had c r e a t e d 
f o r h e r . I n S a r a n t i s , t h e c o u r t s a i d t h a t i n j u d g i n g t h e r e a s o n a b l e n e s s o f a 
r e f u s a l t o undergo o f f e r e d m e d i c a l t r e a t m e n t ( i n t h i s case, t h e r e t u r n t o work) 
t h e r e l e v a n t f a c t o r s i n c l u d e " t h e worker's p r e s e n t p h y s i c a l and p s y c h o l o g i c a l 
c o n d i t i o n s , t h e degree o f p a i n accompanying and f o l l o w i n g h i s t r e a t m e n t . . . 
and t h e l i k e l i h o o d t h a t i t would s i g n i f i c a n t l y reduce t h e w o r k e r ' s d i s a b i l i t y . " 
I d . a t 577. " F u r t h e r m o r e , t h e s e f a c t o r s are r e l e v a n t t o t h e e x t e n t t h a t t h e y 
a f f e c t t h e c l a i m a n t ' s a b i l i t y t o undergo t h e t r e a t m e n t and a c h i e v e a s u c c e s s f u l 
r e s u l t . " I d . a t 578. Here, Drs. Colbach and Turco o p i n e d and we have f o u n d 
t h a t c l a i m a n t was u n a b l e t o undergo t h e " t r e a t m e n t , " because o f her p s y c h o l o g i 
c a l c o n d i t i o n . S i n c e she c o u l d n o t undergo t h e t r e a t m e n t , i t was o b v i o u s l y , n o t 
u n r e a s o n a b l e f o r her t o r e f u s e i t . S t a t e d i n a n o t h e r way, a l t h o u g h i n i d e a l 
c i r c u m s t a n c e s r e t u r n i n g t o work would be t h e r a p e u t i c , t h e d o c t o r s c l e a r l y i n d i 
c a t e d t h a t because o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , r e t u r n i n g t o work was 
c o n t r a i n d i c a t e d and n o t p r e s c r i b e d as t r e a t m e n t from w h i c h c l a i m a n t c o u l d bene
f i t . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROGER B. LINDSAY, Claimant 

WCB Case No. Cl-01454 
ORDER DENYING RECONSIDERATION 

Welch, e t a l . , C laimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

By o r d e r d a t e d J u l y 23, 1991, t h e Board d i s a p p r o v e d t h e p a r t i e s ' C l a i m 
D i s p o s i t i o n Agreement (CDA) because t h e agreement d i d n o t p r o v i d e t h e p r e s e n t 
d i s c o u n t e d v a l u e o f t h e s t r u c t u r e d s e t t l e m e n t . The Board reasoned t h a t , w i t h o u t 
t h e p r e s e n t d i s c o u n t e d v a l u e , i t c o u l d n o t d e t e r m i n e whether t h e proposed a t t o r 
ney f e e i s w i t h i n t h e s t r i c t u r e s o f OAR 438-15-052. By l e t t e r d a t e d August 27, 
1991, c l a i m a n t t a k e s e x c e p t i o n t o our r e f u s a l t o approve t h e CDA. S p e c i f i c a l l y , 
c l a i m a n t contends t h a t t h e p r e s e n t v a l u e o f t h e CDA i s t h e same as t h e payout 
v a l u e o f t h e s e t t l e m e n t ; t h e r e f o r e , t h e a t t o r n e y f e e i s p r o p e r and n o t exces
s i v e . We v i e w c l a i m a n t ' s l e t t e r as a r e q u e s t f o r r e c o n s i d e r a t i o n . 

E n t i t l e m e n t t o an a t t o r n e y f e e i n c o n n e c t i o n w i t h a CDA i s e x p r e s s l y sub
j e c t t o OAR 438-15-052. Cl a i m a n t ' s a t t o r n e y f e e agreement c l e a r l y s t a t e s t h a t 
a t t o r n e y f e e s a r e t o be p a i d i n accordance w i t h Workers' Compensation Board 
r u l e . I n t h o s e c i r c u m s t a n c e s where t h e proceeds are t o be p a i d t o c l a i m a n t over 
an e x t e n d e d p e r i o d o f t i m e w h i l e t h e a t t o r n e y f e e i s t o be p a i d when t h e c l a i m 
d i s p o s i t i o n agreement i s approved, we have r e q u i r e d t h e p r e s e n t d i s c o u n t e d v a l u e 
o f t h e s e t t l e m e n t as o f t h e d a t e t h e p a r t i e s e xecute t h e agreement. We do so 
because, w h i l e t h e a t t o r n e y f e e would be p a i d when t h e agreement i s approved, 
c l a i m a n t ' s monies a r e t o be p a i d over s e v e r a l y e a r s , t h e r e b y r e s u l t i n g i n a r e 
duced p r e s e n t v a l u e . W i t h o u t t h i s i n f o r m a t i o n , we a r e u n a b l e t o d e t e r m i n e 
w h e t h e r a proposed a t t o r n e y f e e i s w i t h i n t h e s t r i c t u r e s o f OAR 438-15-052. 
See, e.g., Thomas M. Green, 43 Van N a t t a 1517 ( 1 9 9 1 ) . 

A l t h o u g h c l a i m a n t contends t h a t t h e p r e s e n t v a l u e o f t h e CDA i s t h e same 
as t h e p a y o u t v a l u e o f t h e s e t t l e m e n t , no i n f o r m a t i o n has been r e c e i v e d from t h e 
i n s u r e r t o c o n f i r m t h e p r e s e n t v a l u e o f t h e s e t t l e m e n t . W i t h o u t t h a t v a l u e , we 
a r e u n a b l e t o r e c o n s i d e r our p r i o r o r d e r d i s a p p r o v i n g t h e CDA, as i t i s n o t pos
s i b l e t o d e t e r m i n e whether t h e proposed a t t o r n e y f e e i s w i t h i n t h e s t r i c t u r e s o f 
OAR 438-15-052. 

Moreover, we r e c e n t l y amended OAR 438-15-052 t o r e f l e c t t h i s r e q u i r e m e n t . 
The amended r u l e does n o t a p p l y t o t h e CDA c u r r e n t l y s u b m i t t e d by t h e p a r t i e s 
because t h a t agreement was f i l e d b e f o r e September 2, 1991. N e v e r t h e l e s s we 
n o t e , f o r t h e f u t u r e b e n e f i t o f t h e p a r t i e s , t h a t s u b s e c t i o n (2) o f amended 
OAR 438-15-052 p r o v i d e s t h a t : 

" ( 2 ) When t h e s e t t l e m e n t proceeds a r e t o be p a i d 
i n more t h a n one payment payable w i t h i n a p e r i o d 
o f more t h a n one year from t h e d a t e o f a p p r o v a l , 
f o r purposes o f a p p r o v i n g an a t t o r n e y f e e under 
s e c t i o n ( 1 ) , s e t t l e m e n t proceeds s h a l l be c a l c u 
l a t e d based on t h e 'present v a l u e ' o f t h e t o t a l 
s e t t l e m e n t proceeds. 'Present v a l u e ' may be r e p 
r e s e n t e d by t h e a c t u a l p r e s e n t v a l u e o f t h e t o t a l 
s e t t l e m e n t proceeds o r t h e purchase p r i c e o f any 
a n n u i t y d e s i g n e d t o f u n d payment o f t h e t o t a l s e t 
t l e m e n t proceeds. The p a r t i e s s h a l l p r o v i d e t h e 
Board w i t h a w r i t t e n s t atement o f t h e ' p r e s e n t 
v a l u e ' o f t h e t o t a l s e t t l e m e n t proceeds." 
(Emphasis s u p p l i e d ) . 
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I t i s n o t necessary t h a t t h e i n s u r e r o r s e l f - i n s u r e d employer purchase an 
a n n u i t y t o f u n d payment o f t h e s e t t l e m e n t proceeds f o r t h e r u l e t o a p p l y . 
R a t h e r , t h e r u l e a p p l i e s t o any CDA where t h e payment proceeds a r e t o be p a i d 
ov e r more t h a n a one-year p e r i o d . Under t h e r u l e , w i t h o u t a w r i t t e n s t a t e m e n t 
o f p r e s e n t v a l u e , we s h a l l d e c l i n e t o approve any CDA t h a t p r o v i d e s f o r s e t t l e 
ment pr o c e e d s t h a t w o u ld be p a i d o u t over more t h a n one ye a r f r o m t h e d a t e o f 
a p p r o v a l . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . 

IS SO ORDERED. 

September 9, 1991 C i t e as 43 Van N a t t a 1864 (1991) 

I n t h e M a t t e r o f t h e Compensation 
MARK D. LOBB, Claimant 

WCB Case Nos. 90-13085 & 90-13084 
ORDER ON REVIEW 

S t e b b i n s & C o f f e y , Claimant A t t o r n e y s 
Foss, W h i t t y , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i c h a e l Johnson's 
o r d e r w h i c h : ( 1 ) i n c r e a s e d c l a i m a n t ' s award o f scheduled permanent d i s a b i l i t y 
f o r l o s s o f use o r f u n c t i o n o f t h e l e f t hand from 25 p e r c e n t (37.5 d e g r e e s ) , as 
awarded by D e t e r m i n a t i o n Order, t o 41 p e r c e n t (61.5 d e g r e e s ) ; and (2) d i r e c t e d 
i t t o pay c l a i m a n t ' s award o f scheduled permanent d i s a b i l i t y a t a r a t e o f $305 
per degree. On r e v i e w , t h e i s s u e s a r e e x t e n t o f scheduled permanent d i s a b l i t y 
and r a t e o f s c h e d u l e d permanent d i s a b i l i t y . We m o d i f y i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent D i s a b i l i t y 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y t h e 
s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e D i r e c t o r p u r 
suant t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . S p e c i f i c a l l y , we a p p l y t h e s t a n d a r d s i n e f f e c t on 
Fe b r u a r y 23, 1990, t h e d a t e o f c l a i m a n t ' s D e t e r m i n a t i o n Order. 

The R e f e r e e awarded c l a i m a n t an a d d i t i o n a l 16 p e r c e n t s c h e d u l e d d i s a b i l i t y 
f o r h i s l e f t hand i n j u r y . We m o d i f y . 

The p a r t i e s do n o t d i s p u t e t h e Referee's a s s i g n e d i m p a i r m e n t v a l u e s o t h e r 
t h a n t h e i m p a i r m e n t v a l u e a s s i g n e d f o r l o s s 1 o f g r i p s t r e n g t h . T h e r e f o r e , we 
o n l y address c l a i m a n t ' s e n t i t l e m e n t t o an impairment v a l u e f o r l o s s o f g r i p 
s t r e n g t h . 

The i n s u r e r contends t h a t t h e Referee e r r e d by awarding a v a l u e f o r l o s s 
o f g r i p s t r e n g t h as t h e evi d e n c e does n o t e s t a b l i s h c l a i m a n t ' s normal g r i p 
s t r e n g t h o r , a l t e r n a t i v e l y , does n o t show how much o f c l a i m a n t ' s l o s t g r i p 
s t r e n g t h i s due t o a t r o p h y . We agree t h a t under t h e c i r c u m s t a n c e s , c l a i m a n t i s 
n o t e n t i t l e d t o an award f o r decreased g r i p s t r e n g t h . 



Mark D. Lobb, 43 Van N a t t a 1864 (1991) 1865 

Loss o f g r i p s t r e n g t h i s r a t a b l e under t h e s t a n d a r d s p r o v i d e d t h a t t h e 
l o s s i s a t t r i b u t a b l e t o nerve damage, a t r o p h y , o r o t h e r a n a t o m i c a l changes due 
t o t h e compensable c o n d i t i o n . Former OAR 436-35-110(3); Martha L. Brunner, 42 
Van N a t t a 2587, 2589 ( 1 9 9 0 ) . The measurement o f such l o s s i s r e q u i r e d t o be 
p r o v i d e d by a p h y s i c i a n . Former OAR 436-35-005(1); Robert C. K i l l i o n , 42 Van 
N a t t a 2109, 2110 ( 1 9 9 0 ) . 

Here, Dr. Whitney found t h a t c l a i m a n t ' s g r i p s t r e n g t h on t h e l e f t was 62-
59 l b s . as compared w i t h 130-123 l b s . on t h e r i g h t . However, Dr. Whitney does 
n o t i n d i c a t e what i s normal f o r c l a i m a n t ' s l e f t hand g r i p s t r e n g t h , t h e r e f o r e we 
a r e u n a b l e t o r a t e g r i p s t r e n g t h on t h i s b a s i s . See Jay D. M a r r i n q t o n , 42 Van 
N a t t a 2871 ( 1 9 9 0 ) ; Gary L. Waldrupe, 42 Van N a t t a 2623 ( 1 9 9 0 ) . F u r t h e r , assum
i n g arguendo t h a t Dr. Whitney's measurements do i n d i c a t e a l o s s o f g r i p 
s t r e n g t h , t h e r e i s no i n d i c a t i o n t h a t he a t t r i b u t e d such l o s s t o n e r v e damage, 
a t r o p h y o r o t h e r a n a t o m i c a l change due t o c l a i m a n t ' s compensable i n j u r y . Conse
q u e n t l y , we co n c l u d e t h a t c l a i m a n t i s n o t e n t i t l e d t o an award under f o r m e r OAR 
436-35-110. A c c o r d i n g l y , we m o d i f y c l a i m a n t ' s award t o r e f l e c t no v a l u e f o r 
l o s s o f g r i p s t r e n g t h . T h e r e f o r e , t h e amount o f scheduled permanent d i s a b i l i t y 
under t h e s t a n d a r d s i s 32 p e r c e n t . 

F i n a l l y , c l a i m a n t contends t h a t h i s scheduled d i s a b i l i t y exceeds t h a t 
a v a i l a b l e under t h e s t a n d a r d s . A f t e r r e v i e w i n g t h e r e c o r d , we c o n c l u d e t h a t 
c l a i m a n t i s a d e q u a t e l y compensated under t h e s t a n d a r d s and has n o t shown c l e a r 
and c o n v i n c i n g e v i d e n c e o f permanent d i s a b i l i t y g r e a t e r t h a n 32 p e r c e n t . 

Rate o f Scheduled Permanent D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g as s e t f o r t h i n t h e Referee's o r d e r 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n A l a n G. H e r r o n , 43 Van N a t t a 267, on re c o n 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e 1990 Oregon Laws, Chapter 2, s e c t i o n 7 amendment t o ORS 
6 5 6 . 2 1 4 ( 2 ) , w h i c h i n c r e a s e d t h e v a l u e per degree o f sc h e d u l e d permanent d i s a b i l 
i t y f r o m $145 t o $305, a p p l i e d t o a l l awards o f scheduled d i s a b i l i t y made on o r 
a f t e r May 7, 1990, r e g a r d l e s s o f t h e dat e o f i n j u r y . 

A c c o r d i n g l y , because t h e Referee's award o f i n c r e a s e d s c h e d u l e d permanent 
d i s a b i l i t y was made a f t e r May 7, 1990, t h e Referee c o r r e c t l y c o n c l u d e d t h a t t h e 
award s h o u l d be p a i d a t t h e r a t e o f $305 per degree. 

A t t o r n e y Fee/Board Review 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e r a t e o f scheduled d i s a b i l i t y i s s u e i s $500, t o be 
p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 28, 1990 i s m o d i f i e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n which awarded c l a i m a n t an a d d i t i o n a l 16 p e r c e n t 
(24 d e grees) sched u l e d permanent d i s a b i l i t y i s m o d i f i e d . I n l i e u o f t h e Referee 
award and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 7 p e r c e n t 
(10.5 degrees) scheduled permanent d i s a b i l i t y f o r a t o t a l o f 32 p e r c e n t (48 
d e g r e e s ) . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w 
c o n c e r n i n g t h e r a t e o f scheduled permanent d i s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l 
i s awarded an assessed a t t o r n e y f e e o f $500, p a y a b l e by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
LOU D. BALES, Claimant 
WCB Case No. 88-05665 

ORDER ON REMAND 
B u r t , e t a l . , Claimant A t t o r n e y s 

Gale Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and Tenenbaum. 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f Ap p e a l s . SAIF 
C o r p o r a t i o n v. B a l e s , 107 Or App 198 (1991). The c o u r t r e v e r s e d t h e Board's 
p r i o r o r d e r , Lou D. B a l e s , 42 Van N a t t a 932 (1 9 9 0 ) , w h i c h h e l d t h a t c l a i m a n t ' s 
p h y s i c a l e x a m i n a t i o n s p r i o r t o h i s d i a g n o s i s o f c h r o n i c o b s t r u c t i v e pulmonary 
d i s e a s e ( h e r e i n a f t e r COPD) s a t i s f i e d t h e s t a t u t o r y r e q u i r e m e n t o f f o r m e r ORS 
65 6 . 8 0 2 ( 3 ) . On t h a t b a s i s , t h e Board found t h a t t h e p r e s u m p t i o n o f w o r k - r e l a t -
edness i n f a v o r o f f i r e f i g h t e r s a p p l i e d and s e t a s i d e t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r COPD. The c o u r t has r e 
manded f o r r e c o n s i d e r a t i o n o f t h e adequacy o f t h e p h y s i c a l e x a m i n a t i o n s c o n s i s 
t e n t w i t h i t s i n t e r p r e t a t i o n o f former ORS 656.802(3). We proce e d t o do so. 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" and make t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g s . 

C l a i m a n t had n o t seen a d o c t o r f o r 30 years p r i o r t o h i s f i r s t e x a m i n a t i o n 
by Dr. F o s t e r i n A p r i l 1983. At t h a t t i m e , Dr. F o s t e r p e r f o r m e d a l i m i t e d exam
i n a t i o n f o r a v i r a l upper r e s p i r a t o r y i n f e c t i o n w h i c h i n c l u d e d a s t e t h o s c o p i c 
check o f c l a i m a n t ' s h e a r t and l u n g s . The e x a m i n a t i o n d i d n o t i n c l u d e any l u n g 
t e s t i n g o r o t h e r r e s p i r a t o r y a n a l y s i s . ( T r . 41-42, 5 6 ) . C l a i m a n t r e t u r n e d t o 
Dr. F o s t e r t w i c e i n 1986 f o r a h e a l t h problem u n r e l a t e d t o h i s l u n g s . I n March 
1987, c l a i m a n t r e t u r n e d t o Dr. F o s t e r c o m p l a i n i n g o f s h o r t n e s s o f b r e a t h and 
d i z z i n e s s . (Ex. 7 b - 7 ) . Dr. F o s t e r n o t e d t h a t c l a i m a n t ' s l u n g s were c l e a r b u t 
pe r f o r m e d no f u r t h e r l u n g e x a m i n a t i o n and began t r e a t i n g c l a i m a n t f o r h y p e r t e n 
s i o n . Dr. F o s t e r f i r s t p e r f o r m e d a pulmonary f u n c t i o n t e s t on c l a i m a n t i n Octo
ber 1987. The t e s t r e v e a l e d severe COPD. (Ex. 4-1). T h e r e a f t e r , c l a i m a n t 
f i l e d h i s o c c u p a t i o n a l d i s e a s e c l a i m . (Ex. 6 ) . 

A pulmonary f u n c t i o n t e s t i s a r e l a t i v e l y common p r o c e d u r e . I t i s p e r 
formed by s p i r o m e t r y . I t c o s t s between $50 t o $100. (Ex. 17-14, T r . 6 5 ) . The 
t e s t i s o r d i n a r i l y u t i l i z e d o n l y i f a p a t i e n t e x h i b i t s s i g n i f i c a n t s y m p t o m a t o l 
ogy and i f t h e r e s u l t s w i l l i n f l u e n c e t h e p h y s i c i a n ' s a d v i c e t o t h e p a t i e n t o r 
t h e p h y s i c i a n ' s c h o i c e o f t r e a t m e n t . ( T r . 6 5 ) . The t e s t w i l l r e v e a l o b s t r u c 
t i v e l u n g d i s e a s e b e f o r e i t becomes symptomatic. A m i l d o r moderate l u n g i m
p a i r m e n t may n o t be i d e n t i f i e d by a s t e t h o s c o p i c e x a m i n a t i o n such as was p e r 
formed by Dr. F o s t e r i n 1983. ( T r . 5 0 ) . 

O n - t h e - j o b smoke exposure has m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s c u r r e n t 
i m p a i r m e n t o f h e a l t h and need f o r t r e a t m e n t . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work exposure t o smoke i s n o t t h e major c o n t r i b u t i n g cause o f 
t h e o n s e t o r w o r s e n i n g o f h i s COPD c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Former ORS 656 . 8 0 2 ( 3 ) , t h e " f i r e f i g h t e r ' s p r e s u m p t i o n , " p r o v i d e s t h a t 
any d e a t h , d i s a b i l i t y o r impairment o f h e a l t h o f a f i r e f i g h t e r caused by any 
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l u n g o r r e s p i r a t o r y t r a c t d i s e a s e s h a l l be presumed t o r e s u l t f r o m t h e f i r e 
f i g h t e r ' s employment, p r o v i d e d t h a t "any such f i r e f i g h t e r must have t a k e n a 
p h y s i c a l e x a m i n a t i o n upon becoming a f i r e f i g h t e r , o r s u b s e q u e n t l y t h e r e t o , 
w h i c h f a i l e d t o r e v e a l any evidence o f such c o n d i t i o n o r im p a i r m e n t o f h e a l t h 
w h i c h p r e e x i s t e d employment." Furt h e r m o r e , any d e n i a l f o r a c o n d i t i o n a r i s i n g 
under t h e " f i r e f i g h t e r ' s p r e s u m p t i o n " must be on t h e b a s i s o f c l e a r and con
v i n c i n g e v i d e n c e t h a t t h e c o n d i t i o n was not caused by t h e f i r e f i g h t e r ' s em
pl o y m e n t . Former ORS 656.802(3). 

I n i t s p r e v i o u s o r d e r , t h e Board found t h a t : (1) c l a i m a n t was examined 
by h i s t r e a t i n g p h y s i c i a n , Dr. F o s t e r , i n 1983 and s e v e r a l t i m e s s u b s e q u e n t l y ; 
(2) c l a i m a n t ' s l u n g s were c l e a r ; and (3) t h e r e was no ev i d e n c e o f COPD. Con
c l u d i n g t h a t t h e s e e x a m i n a t i o n s s a t i s f i e d t h e s t a t u t o r y r e q u i r e m e n t o f a 
" p h y s i c a l e x a m i n a t i o n " under former ORS 656.802(3), t h e Board f o u n d t h a t t h e 
f i r e f i g h t e r ' s p r e s u m p t i o n a p p l i e d . The Board a l s o found c l a i m a n t ' s COPD con
d i t i o n compensable because SAIF had not proved by c l e a r and c o n v i n c i n g m e d i c a l 
e v i d e n c e t h a t t h e COPD c o n d i t i o n was u n r e l a t e d t o c l a i m a n t ' s employment as a 
f i r e f i g h t e r . 

The c o u r t r e v e r s e d , r e a s o n i n g t h a t " t h e l e g i s l a t u r e i n t e n d e d as a p r e d i 
c a t e t o t h e p r e s u m p t i o n t h a t a p h y s i c a l e x a m i n a t i o n under ORS 656.802(3) must 
be o f t h e t y p e t h a t would r e v e a l any evidence o f 'any d i s e a s e o f t h e l u n g s o r 
r e s p i r a t o r y t r a c t , h y p e r t e n s i o n o r c a r d i o v a s c u l a r - r e n a l d i s e a s e ' f o r w h i c h 
c l a i m a n t l a t e r seeks compensation." Bales, supra, 107 Or App a t 201. The 
c o u r t c o n c l u d e d t h a t t h e l e g i s l a t u r e i n t e n d e d by t h e t e r m " p h y s i c a l examina
t i o n " an e x a m i n a t i o n " a t l e a s t as ' r i g i d ' and 'competent' as t h a t r e q u i r e d by 
c e r t a i n e x h i b i t s " s u b m i t t e d t o t h e l e g i s l a t u r e . I d . a t 202 n. 3. These ex
h i b i t s i n c l u d e d t h e Oregon C i t y C i v i l S e r v i c e Commission's m e d i c a l s t a n d a r d s 
f o r f i r e f i g h t e r s and p o l i c e o f f i c e r s which r e q u i r e d s p e c i f i c t e s t s f o r c h e s t 
m o b i l i t y and r e s p i r a t i o n , i n c l u d i n g a l u n g x - r a y . I d . F u r t h e r , t h e c o u r t 
f o u n d t h a t t h e f a c t t h a t t h e p r e v i o u s e x a m i n a t i o n found "'no e v i d e n c e ' o f COPD 
does n o t r e l a t e t o t h e adequacy o f t h e e x a m i n a t i o n t o r e v e a l e v i d e n c e o f t h e 
d i s e a s e . " I d . a t 202. Consequently, t h e c o u r t remanded f o r r e c o n s i d e r a t i o n 
i n l i g h t o f t h e c o u r t ' s i n t e r p r e t a t i o n o f former ORS 65 6 . 8 0 2 ( 3 ) . 

A f t e r c o n d u c t i n g our r e c o n s i d e r a t i o n , we f i n d t h a t c l a i m a n t ' s p h y s i c a l 
e x a m i n a t i o n s p r i o r t o t h e d i a g n o s i s o f COPD were n o t adequate t o r e v e a l e v i 
dence o f t h e d i s e a s e . 

We have fo u n d t h a t t h e p h y s i c a l e x a m i n a t i o n s p e r f o r m e d by Dr. F o s t e r 
p r i o r t o October 1987, w h i c h r e v e a l e d no evidence o f COPD, were l i m i t e d t o a 
s t e t h o s c o p i c check o f t h e h e a r t and l u n g s . On t h e b a s i s o f t h e o p i n i o n s o f 
Drs. F o s t e r and Montanaro, we conclude t h a t c l a i m a n t c o u l d have s u f f e r e d from 
u n d e r l y i n g COPD p r i o r t o October 1987 which c o u l d n o t have been d e t e c t e d by 
t h e s t e t h o s c o p i c check. Dr. F o s t e r t e s t i f i e d t h a t a pulmonary f u n c t i o n t e s t 
i s s e n s i t i v e and w i l l d i s c l o s e problems b e f o r e t h e p a t i e n t e x p e r i e n c e s any 
symptoms. Dr. Montanaro, a s p e c i a l i s t i n a l l e r g i e s and immunology, s t a t e d 
t h a t a pulmonary f u n c t i o n t e s t , which i s p e r f o r m e d w i t h a s p i r o m e t e r , i s a 
s i m p l e , common t e s t which would d e t e r m i n e whether t h e r e was any u n d e r l y i n g 
o b s t r u c t i o n i n t h e l u n g s . 

A l t h o u g h t h e e x t e n t o f t h e t e s t i n g conducted by Dr. F o s t e r o v e r t h e 
y e a r s was n o t i n a p p r o p r i a t e from t h e s t a n d p o i n t o f t r e a t m e n t , we f i n d t h a t t h e 
p r i o r p h y s i c a l e x a m i n a t i o n s were not r i g i d and competent e x a m i n a t i o n s ade
q u a t e t o r e v e a l e v i d e n c e o f COPD. Thus, we conclude t h a t c l a i m a n t has n o t met 
t h e s t a t u t o r y r e q u i r e m e n t t h a t would make t h e f i r e f i g h t e r ' s p r e s u m p t i o n 
a p p l i c a b l e t o h i s case. T h e r e f o r e , c l a i m a n t must pro v e t h a t h i s COPD i s com
p e n s a b l e under t h e o c c u p a t i o n a l d i s e a s e law w i t h o u t t h e b e n e f i t o f t h e f i r e 
f i g h t e r ' s p r e s u m p t i o n . 
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For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e dat e o f " i n j u r y " i s t h e d a t e upon 
w h i c h c l a i m a n t was l a s t exposed t o employment c o n d i t i o n s w h i c h a l l e g e d l y caused 
t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . Be
cause c l a i m a n t c o n t i n u e d t o work as F i r e C h i e f a t t h e t i m e o f h e a r i n g , h i s l a s t 
e xposure t o t h e work wh i c h he a l l e g e s caused h i s COPD was i n June 1988. 
A c c o r d i n g l y , t h e o c c u p a t i o n a l d i s e a s e law which became e f f e c t i v e J a n u a r y 1, 
1988 i s a p p l i c a b l e . See Johnson, supra, a t 146-48. 

To be compensable under t h e a p p l i c a b l e law, c l a i m a n t ' s o c c u p a t i o n a l d i s 
ease must f a l l w i t h i n one o f t h e t h r e e s u b s e c t i o n s o f f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) . 
Inasmuch as c l a i m a n t ' s work a c t i v i t i e s i n c l u d e d i n h a l a t i o n o f smoke, d u s t , 
fumes, v a p o r s and gasses, we an a l y z e h i s c l a i m under forme r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . 

I n an o c c u p a t i o n a l d i s e a s e s e t t i n g , where m u l t i p l e causes combine t o p r o 
duce one i n d i v i s i b l e d i s e a s e , i t i s c l a i m a n t ' s burden t o pr o v e t h a t h i s work 
a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f e i t h e r t h e o n s e t o r t h e worsen
i n g o f h i s u n d e r l y i n g c o n d i t i o n . Former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; R u n f t v. SAIF, 303 
Or 493, 498 ( 1 9 8 7 ) ; D e t h l e f s v. H v s t e r Co., 295 Or 298, 309-10 ( 1 9 8 3 ) . 

C l a i m a n t smoked up t o two packs o f c i g a r e t t e s per day f o r a l m o s t 30 
y e a r s . He st o p p e d smoking i n 1978 when he was 44. H i s work exposures i n c l u d e 
22 y e a r s as a f i r e f i g h t e r d u r i n g which t i m e he d i d n o t use p r o t e c t i o n d e v i c e s . 
C o n s i d e r i n g such c i r c u m s t a n c e s , we conclude t h a t t h e c o m p e n s a b i l i t y i s s u e p r e 
s e n t s a complex m e d i c a l q u e s t i o n . The r e s o l u t i o n o f t h e i s s u e depends l a r g e l y 
on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or 
App 105, 109, r e v den 300 Or 546 (1986). When, as here, t h e r e i s a d i s p u t e be
tween m e d i c a l e x p e r t s , we r e l y on t h o s e m e d i c a l o p i n i o n s w h i c h a r e b o t h w e l l 
reasoned and based on complete i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259, 263 
(1 9 8 6 ) . 

Dr. Parosa, a c o n s u l t i n g pulmonary s p e c i a l i s t , had an a c c u r a t e h i s t o r y as 
t o c l a i m a n t ' s l a c k o f use o f p r o t e c t i v e d e v i c e s a t work. (Ex. 1 4 - 3 ) . Even 
w i t h t h i s a c c u r a t e h i s t o r y , Dr. Parosa o p i n e d t h a t t h e p r e d o m i n a t e cause o f 
c l a i m a n t ' s COPD was h i s c i g a r e t t e smoking h i s t o r y and t h a t t h e r e was o n l y a 
p o s s i b i l i t y o f a w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n based on h i s u n p r o t e c t e d 
work exposure t o smoke. (Ex. 1 3 ) . T h i s p o s s i b i l i t y does n o t r i s e t o t h e l e v e l 
o f t h e m a j o r c o n t r i b u t i n g cause; c l a i m a n t must prove more t h a n j u s t t h e p o s s i 
b i l i t y o f a c a u s a l c o n n e c t i o n . Gormlev v. SAIF, 52 Or App 1055, 1060 ( 1 9 8 1 ) . 
F u r t h e r m o r e , i n a l a t e r r e p o r t , Dr. Parosa's o p i n i o n was a l s o n o t s p e c i f i c i n 
t h a t he o p i n e d t h a t he c o u l d n o t a t t r i b u t e s p e c i f i c p e r c e n t a g e s t o c l a i m a n t ' s 
c i g a r e t t e smoking and h i s work exposures b u t t h a t b o t h had "an e t i o l o g i c p a r t 
t o p l a y . " (Ex. 1 4 ) . N e i t h e r o f th e s e o p i n i o n s s u p p o r t c l a i m a n t ' s c o n t e n t i o n 
t h a t h i s work exposure was t h e major c o n t r i b u t i n g cause o f h i s COPD. 

Dr. Montanaro, a s p e c i a l i s t i n a l l e r g y , immunology and r h e u m a t o l o g y , 
examined c l a i m a n t on March 10, 1988. R e s p i r a t o r y d i s e a s e s a r e a l a r g e p a r t o f 
an a l l e r g i s t ' s p r a c t i c e and Montanaro has t r e a t e d 6 t o 8 f i r e f i g h t e r s f o r 
r e s p i r a t o r y d i s e a s e , about h a l f o f whom s u f f e r e d from COPD. (Ex. 17-4, 17-24, 
17-25). I n i t i a l l y , Dr. Montanaro had an i n a c c u r a t e h i s t o r y i n t h a t he und e r 
s t o o d t h a t c l a i m a n t always wore p r o t e c t i o n d u r i n g h i s exposures t o smoke a t 
work. However, even a f t e r Montanaro was i n f o r m e d t h a t c l a i m a n t d i d n o t wear 
such p r o t e c t i o n , he m a i n t a i n e d h i s o p i n i o n t h a t c l a i m a n t ' s work exposure 
n e i t h e r caused t h e COPD nor worsened t h e u n d e r l y i n g c o n d i t i o n . (Ex. 17-9, 17-
10 ) . Montanaro reasoned t h a t i f c l a i m a n t ' s work exposure caused o r worsened 
c l a i m a n t ' s COPD, t h e n c l a i m a n t would have s u f f e r e d f r o m c h r o n i c b r o n c h i t i s 
symptomatology when he was exposed t o smoke a t work. Since c l a i m a n t d i d n o t 
s u f f e r f r o m t h a t c o n d i t i o n , Montanaro o p i n e d t h a t c l a i m a n t ' s h i s t o r y o f 30 
ye a r s o f c i g a r e t t e smoking was t h e major c o n t r i b u t i n g cause o f h i s COPD c o n d i 
t i o n . (Ex. 17-10, T r . 9 7 ) . 
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Montanaro a l s o o p i n e d t h a t COPD was a slow d e v e l o p i n g d i s e a s e and, t h e r e 
f o r e , t h a t i t was n o t i n c o n s i s t e n t w i t h t h e course o f t h e d i s e a s e t h a t c l a i m a n t 
w o u l d n o t b e g i n t o have symptoms u n t i l y e a r s a f t e r he had stopped smoking 
c i g a r e t t e s . (Ex. 12-1, 17-11, 17-12). 

Dr. F o s t e r , t r e a t i n g p h y s i c i a n , i s t h e o n l y p h y s i c i a n t o o p i n e t h a t 
c l a i m a n t ' s work was t h e major c o n t r i b u t i n g cause o f h i s COPD. ( T r . 7 2 ) . He 
based t h i s o p i n i o n on t h e f a c t t h a t c l a i m a n t remained asymptomatic a f t e r he 
q u i t smoking u n t i l 1987 when he suddenly developed s h o r t n e s s o f b r e a t h and h i s 
c o n d i t i o n r a p i d l y d e c l i n e d . ( T r . 73-74). 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; however, i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o 
do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 
37 Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , repub
l i s h e d 38 Van N a t t a 423 (19 8 6 ) . Here, t h e r e a r e p e r s u a s i v e reasons n o t t o 
d e f e r t o Dr. F o s t e r . 

Dr. F o s t e r i s a g e n e r a l p r a c t i t i o n e r and n o t an e x p e r t i n l u n g d i s e a s e s . 
When q u e s t i o n e d by t h e Referee as t o t h e b a s i s o f h i s o p i n i o n , he s t a t e d t h a t 
he c o u l d n o t q u o t e any s c i e n t i f i c a r t i c l e s and r e l i e d on Montanaro's i n a c c u r a t e 
h i s t o r y about c l a i m a n t ' s use o f p r o t e c t i o n d e v i c e s t o d i s c r e d i t Montanaro's 
o p i n i o n r a t h e r t h a n e x p l a i n h i s own o p i n i o n . ( T r . 74) However, as n o t e d 
above, when Montanaro was i n f o r m e d t h a t c l a i m a n t d i d n o t wear p r o t e c t i o n de
v i c e s , he p r o v i d e d a w e l l reasoned e x p l a n a t i o n as t o why t h a t f a c t d i d n o t 
change h i s o p i n i o n t h a t t h e cause o f c l a i m a n t ' s COPD was h i s h i s t o r y o f 
c i g a r e t t e smoking. (Ex. 17-9, 17-10). 

F u r t h e r m o r e , Dr. F o s t e r ' s o p i n i o n i s i n c o n s i s t e n t i n t h a t he bases i t on 
t h e f a c t t h a t c l a i m a n t d i d n o t have symptoms u n t i l 1987; however, l i k e Dr. 
Montanaro, Dr. F o s t e r o p i n e d t h a t an o b s t r u c t i v e - t y p e l u n g d i s e a s e c o u l d have 
been o n g o i n g b e f o r e i t e v e r caused any symptoms and t h a t a p e r s o n would n o t 
n o t i c e any symptoms o f COPD u n t i l t h e d i s e a s e became moderate t o se v e r e . 
( T r . 7 8 - 7 9 ) . Because o f t h i s i n c o n s i s t e n c y i n Dr. F o s t e r ' s o p i n i o n , we do n o t 
f i n d i t p e r s u a s i v e and, a c c o r d i n g l y , g i v e i t l e s s w e i g h t . See D a v i d H. Olson, 
J r . , 42 Van N a t t a 1336 (1 9 9 0 ) . 

We c o n c l u d e t h a t Dr. Montanaro has p r o v i d e d t h e most p e r s u a s i v e and w e l l 
r easoned o p i n i o n r e g a r d i n g t h e cause o f c l a i m a n t ' s COPD. F u r t h e r m o r e , we g i v e 
g r e a t e r w e i g h t t o t h e o p i n i o n o f Dr. Montanaro, t h a n we do t o t h a t o f Dr. 
F o s t e r , based on Montanaro's e x p e r t i s e as an a l l e r g i s t i n t r e a t i n g r e s p i r a t o r y 
d i s e a s e s , w h i c h i s r e l e v a n t t o e v a l u a t i n g c l a i m a n t ' s c o n d i t i o n . See A b b o t t v. 
SAIF, 45 Or App 657, 661 (19 8 0 ) . 

T h e r e f o r e , we conclude t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t h i s work 
exposure was t h e major c o n t r i b u t i n g cause o f h i s COPD. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we r e v e r s e t h e Referee's o r d e r d a t e d 
August 12, 1988. The SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The 
Ref e r e e ' s a t t o r n e y f e e award, and our p r i o r a t t o r n e y f e e award a r e r e v e r s e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DIANE 6. FRIEDMAN, Claimant 

WCB Case No. 90-14733 
ORDER ON REVIEW 

Goldb e r g & Mechanic, Claimant A t t o r n e y s 
M i t c h e l l , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Tenenbaum. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r w h i c h 
s e t a s i d e i t s d e n i a l as amended a t h e a r i n g , o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome and b i l a t e r a l upper e x t r e m i t y 
m y a l g i a s a f f e c t i n g t h e neck, s h o u l d e r s , elbows and arms. On r e v i e w , t h e i s s u e 
i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own, and supplement w i t h 
t h e f o l l o w i n g f i n d i n g s . 

C l a i m a n t ' s j o b as a g r o c e r y checker i n v o l v e d i n t e n s i v e , r e p e t i t i v e hand, 
w r i s t and arm movements. 

C l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r p a i n a f f e c t i n g h e r neck, 
arms and w r i s t s on May 16, 1990. On May 29, 1990, Dr. Hoggard, c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , f o r w a r d e d a form 827 t o t h e employer, d i a g n o s i n g c l a i m a n t ' s 
c o n d i t i o n s as m u l t i p l e m y a l g i a s i n c l u d i n g c e r v i c a l m y a l g i a , b i l a t e r a l s h o u l d e r 
t e n d i n i t i s , b i l a t e r a l e p i c o n d y l i t i s and b i l a t e r a l c a r p a l t u n n e l syndrome (CTS). 
On June 28, 1990, t h e employer d e n i e d c l a i m a n t ' s CTS c o n d i t i o n . C l a i m a n t f i l e d 
a r e q u e s t f o r h e a r i n g on J u l y 17, 1990, and t h e h e a r i n g was h e l d on December 12, 
1990. A t t h e h e a r i n g , t h e employer amended i t s d e n i a l t o i n c l u d e c l a i m a n t ' s 
o t h e r upper e x t r e m i t y c o n d i t i o n s . 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t i e s as a g r o c e r y checker c o n s t i t u t e d a s e r i e s o f 
t r a u m a t i c e v e n t s o r o c c u r r e n c e s w h i c h were t h e major c o n t r i b u t i n g cause o f her 
c u r r e n t d i s a b i l i t y and need f o r t r e a t m e n t f o r CTS, c e r v i c a l m y a l g i a , b i l a t e r a l 
s h o u l d e r t e n d i n i t i s and b i l a t e r a l e p i c o n d y l i t i s . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s case a f t e r May 1, 1990, and t h e h e a r 
i n g was convened a f t e r J u l y 1, 1990. N e i t h e r p a r t y contends t h a t t h e f o r m e r law 
i s c o n t r o l l i n g . T h e r e f o r e , we a p p l y t h e 1990 amendments t o ORS 656.802. Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 54; see I d a M. Walker, 43 Van N a t t a 1402 
(1991) . 

C l a i m a n t ' s work a c t i v i t i e s o f l i f t i n g and p a s s i n g g r o c e r y i t e m s o v e r an 
e l e c t r o n i c scanner, o p e r a t i n g a cash r e g i s t e r and bagging g r o c e r i e s i n v o l v e d 
r e p e t i t i v e hand, w r i s t and arm movements; she has been diagnosed as s u f f e r i n g 
f r o m a c t i v i t y - r e l a t e d b i l a t e r a l CTS, c e r v i c a l m y a l g i a , b i l a t e r a l s h o u l d e r 
t e n d i n i t i s and b i l a t e r a l e p i c o n d y l i t i s . C o n s i d e r i n g t h e s e a c t i v i t i e s , we con
c l u d e t h a t h e r c l a i m i s p r o p e r l y a n a l y z e d as an o c c u p a t i o n a l d i s e a s e , under 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . See S i b l e y v. C i t y o f Phoenix, 107 Or App 606 ( 1 9 9 1 ) . To 
e s t a b l i s h t h e c o m p e n s a b i l i t y o f her upper e x t r e m i t y c o n d i t i o n s , t h e r e f o r e , 
c l a i m a n t must p r o v e t h a t employment c o n d i t i o n s were t h e major c o n t r i b u t i n g cause 
o f h er b i l a t e r a l CTS, c e r v i c a l m y a l g i a , b i l a t e r a l s h o u l d e r t e n d i n i t i s and b i l a t 
e r a l e p i c o n d y l i t i s . ORS 656.802(2). 
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C a r p a l Tunnel Syndrome 

1871 

The R e f e r e e r e l i e d on t h e o p i n i o n o f Dr. Long, c o n s u l t i n g p h y s i c a l 
m e d i c i n e and r e h a b i l i t a t i o n s p e c i a l i s t , t o f i n d c l a i m a n t ' s CTS c o n d i t i o n com
p e n s a b l e . We f i n d t h a t t h e o p i n i o n s o f Dr. Long and Dr. Hoggard, c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , a r e based on a complete and a c c u r a t e h i s t o r y , and c o g e n t l y 
e x p l a i n e d , w e l l - r e a s o n e d and, t h e r e f o r e , a r e p e r s u a s i v e r e g a r d i n g t h e r e l a t i o n 
s h i p between c l a i m a n t ' s work a c t i v i t i e s and her CTS c o n d i t i o n . C o n s e q u e n t l y , we 
r e l y on b o t h t h e i r o p i n i o n s i n f i n d i n g t h a t c l a i m a n t ' s work a c t i v i t i e s as a g r o 
c e r y c h e c k e r were t h e major c o n t r i b u t i n g cause o f her b i l a t e r a l CTS. 

The employer argues t h a t Dr. Nathan i s t h e o n l y p h y s i c i a n w i t h t h e r e l e 
v a n t e x p e r t i s e t o e v a l u a t e c a u s a t i o n , and t h a t o n l y Dr. Nathan d e s c r i b e s i n 
d e t a i l c l a i m a n t ' s work a c t i v i t i e s . T h e r e f o r e , t h e employer c o n t e n d s , h i s o p i n 
i o n i s more p e r s u a s i v e . We d i s a g r e e . 

Dr. Nathan, independent examining o r t h o p e d i c surgeon and hand s p e c i a l i s t , 
examined c l a i m a n t on June 6, 1990. He would n o t a l l o w c l a i m a n t t o d e s c r i b e her 
w o r k - r e l a t e d hand movements b u t r a t h e r would o n l y p e r m i t "yes" o r "no" answers 
t o s p e c i f i c q u e s t i o n s . F u r t h e r m o r e , a l t h o u g h t h e d o c t o r n o t e s t h a t c l a i m a n t ' s 
o f f - w o r k a c t i v i t i e s were n o t t h e major c o n t r i b u t i n g cause o f her CTS c o n d i t i o n , 
w i t h o u t f u r t h e r e x p l a n a t i o n he s t a t e s t h a t none o f her work a c t i v i t i e s e x e r t t h e 
ne c e s s a r y c o u n t e r f o r c e s which would r e s u l t i n t h e f o c a l s l o w i n g seen on t h e 
ne r v e s t u d i e s . Dr. Nathan does n o t e x p l a i n t h e b a s i s o f h i s o p i n i o n t h a t 
c l a i m a n t ' s CTS i s n o t w o r k - r e l a t e d o r how he concludes t h a t h er c o n d i t i o n i s t h e 
r e s u l t o f an u n d e r l y i n g , i n t r i n s i c d i s e a s e process w h i c h has n o t been a f f e c t e d 
by h e r work a c t i v i t i e s . Under t h e s e c i r c u m s t a n c e s , we do n o t f i n d Dr. Nathan's 
o p i n i o n on c a u s a t i o n t o be based on a complete and a c c u r a t e d e s c r i p t i o n o f 
c l a i m a n t ' s work a c t i v i t i e s o r t o be w e l l - r e a s o n e d ; a c c o r d i n g l y , we do n o t f i n d 
i t p e r s u a s i v e . 

On t h e o t h e r hand, Dr. Hoggard has t r e a t e d c l a i m a n t f o r her CTS f o r many 
y e a r s . He has examined her on numerous o c c a s i o n s , s e n t her f o r e l e c t r o d i a g n o s -
t i c s t u d i e s , and i s t h o r o u g h l y f a m i l i a r w i t h b o t h her work a c t i v i t i e s as a g r o 
c e r y c h e c k e r and her o f f - w o r k a c t i v i t i e s . Based on t h i s knowledge, Dr. Hoggard 
e x p l a i n s t h a t c l a i m a n t ' s work as a g r o c e r y checker f o r t h e p a s t 15 y e a r s has r e 
q u i r e d r e p e a t e d and c o n s t a n t f l e x i n g and e x t e n d i n g o f her w r i s t s . T h e r e f o r e , he 
c o n c l u d e s , t h i s c h r o n i c work s i t u a t i o n was t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s b i l a t e r a l CTS. 

I n a d d i t i o n , a t her r e q u e s t , c l a i m a n t was a l s o examined by Dr. Long on 
November 16, 1990. Dr. Long t o o k complete v o c a t i o n a l and a v o c a t i o n a l h i s t o r i e s , 
and p e r f o r m e d a t h o r o u g h e x a m i n a t i o n , i n c l u d i n g e l e c t r o d i a g n o s t i c s t u d i e s . A l 
th o u g h i n h i s r e p o r t Dr. Long does n o t d e s c r i b e c l a i m a n t ' s work a c t i v i t i e s i n 
t h e same d e t a i l as Dr. Nathan, c l a i m a n t c r e d i b l y t e s t i f i e d t h a t o v e r a f o u r hour 
p e r i o d , Dr. Long n o t o n l y examined her b u t a l l o w e d her t o e x p l a i n i n d e t a i l how 
she p e r f o r m s her j o b . Based on t h i s complete i n f o r m a t i o n , Dr. Long c o n c l u d e s 
t h a t c l a i m a n t ' s work r e q u i r e d i n t e n s i v e and r e p e t i t i v e use o f t h e hands, w r i s t s 
and arms, c a u s i n g her t o de v e l o p s i g n i f i c a n t l e s i o n s on t h e median n e r v e s w h i c h 
m a n i f e s t as symptoms o f b i l a t e r a l CTS. T h e r e f o r e , Dr. Long o p i n e s , c l a i m a n t ' s 
work a c t i v i t i e s as a g r o c e r y checker were t h e major c o n t r i b u t i n g cause o f her 
b i l a t e r a l CTS. 

We f i n d Drs. Long and Hoggard's o p i n i o n s t o be w e l l reasoned and p e r s u a 
s i v e . C o n s e q u e n t l y , we conclude t h a t c l a i m a n t has e s t a b l i s h e d t h e c o m p e n s a b i l 
i t y o f h e r CTS, her d i s a b i l i t y and her need f o r t r e a t m e n t . 
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Other B i l a t e r a l Upper E x t r e m i t y C o n d i t i o n s 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s work a c t i v i t i e s as a g r o c e r y c h e c k e r 
were t h e m a j o r c o n t r i b u t i n g cause o f t h e development o f her c u m u l a t i v e trauma 
d i s o r d e r . Thus, he i m p l i e d l y found t h a t c l a i m a n t ' s work a c t i v i t i e s were a l s o 
t h e m a j o r c o n t r i b u t i n g cause o f t h e development o f her o t h e r n o n - c a r p a l t u n n e l 
upper e x t r e m i t y c o n d i t i o n s . We agree t h a t t h e s e c o n d i t i o n s a r e a l s o compens
a b l e . I n r e a c h i n g t h i s d e c i s i o n , we r e l y on t h e o p i n i o n o f c o n s u l t i n g p h y s i c i a n 
Dr. Long, as Dr. Hoggard has o f f e r e d no s e p a r a t e o p i n i o n r e g a r d i n g t h e c a u s a t i o n 
o f t h e s e c o n d i t i o n s . 

As a l r e a d y n o t e d , Dr. Long o b t a i n e d complete h i s t o r i e s , p e r f o r m e d a 
t h o r o u g h e x a m i n a t i o n , and o b t a i n e d a d e t a i l e d e x p l a n a t i o n f r o m c l a i m a n t r e g a r d 
i n g h e r j o b d u t i e s . Moreover, he performed r e p e a t e l e c t r o d i a g n o s t i c t e s t i n g i n 
November 1990, w h i c h now r e v e a l s t h e presence o f u l n a r i r r i t a t i o n a t t h e elbows 
and r a d i a l i r r i t a t i o n a f f e c t i n g t h e f o r e a r m s , i n a d d i t i o n t o t h e p r e v i o u s l y 
documented median n e r v e compression. Based on a l l t h e s e d a t a , Dr. Long con
c l u d e s t h a t c l a i m a n t ' s i n t e n s i v e and r e p e t i t i v e use o f her hands and arms as a 
g r o c e r y c h e c k e r caused her t o d e v e l o p a c u m u l a t i v e upper e x t r e m i t y trauma d i s o r 
der w h i c h i n c l u d e s CTS, c e r v i c a l m y a l g i a , b i l a t e r a l t e n d i n i t i s and b i l a t e r a l 
e p i c o n d y l i t i s . T h e r e f o r e , Dr. Long o p i n e s , c l a i m a n t ' s work a c t i v i t i e s as a 
g r o c e r y c h e c k e r were a l s o t h e major c o n t r i b u t i n g cause o f her o t h e r b i l a t e r a l 
upper e x t r e m i t y c o n d i t i o n s . 

Dr. Nathan concedes t h a t c l a i m a n t has a h i s t o r y o f work r e l a t e d neck, 
s h o u l d e r , upper arm and w r i s t p a i n . However, based on e l e c t r o d i a g n o s t i c t e s t i n g 
p e r f o r m e d as a p a r t o f h i s May 1990 independent e x a m i n a t i o n , w h i c h r e v e a l e d o n l y 
median n e r v e compression a t c l a i m a n t ' s w r i s t s , Dr. Nathan d i a g n o s e d o n l y t h e 
p r esence o f b i l a t e r a l CTS. However, h i s e x a m i n a t i o n was p e r f o r m e d f i v e months 
p r i o r t o t h a t o f Dr. Long and p r i o r t o t h e November 1990 e l e c t r o d i a g n o s t i c s t u d 
i e s , w h i c h now r e v e a l e v i d e n c e o f u l n a r and r a d i a l nerve compression. There
f o r e , Dr. Nathan's o p i n i o n t h a t c l a i m a n t ' s s h o u l d e r and upper arm d i s c o m f o r t i s 
p r o b a b l y r e f e r r e d p a i n f r o m her w r i s t s i s n o t based on complete and a c c u r a t e 
i n f o r m a t i o n . Thus, we f i n d h i s r e p o r t t o be o f l i t t l e v a l u e i n d e t e r m i n i n g t h e 
cause o f c l a i m a n t ' s c e r v i c a l , s h o u l d e r and arm c o n d i t i o n s . 

We f i n d Dr. Long's o p i n i o n on t h i s i s s u e t o be w e l l reasoned and based on 
c o m p l e t e i n f o r m a t i o n . A c c o r d i n g l y , we d e f e r t o h i s o p i n i o n and f i n d t h a t c l a i m 
a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her c u r r e n t d i s a b i l 
i t y and need f o r t r e a t m e n t f o r her n o n - c a r p a l t u n n e l b i l a t e r a l upper e x t r e m i t y 
c o n d i t i o n s . C o n s e q u e n t l y , we conclude t h a t c l a i m a n t has e s t a b l i s h e d t h e com
p e n s a b i l i t y o f her c e r v i c a l m y a l g i a , b i l a t e r a l s h o u l d e r t e n d i n i t i s and b i l a t e r a l 
e p i c o n d y l i t i s . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a r e a s o n a b l e assessed f e e f o r her s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e . ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w 
i s $800, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 7, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e assessed f e e o f $800, t o be p a i d by t h e employer. 
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The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
M i c h a e l Johnson's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l syndrome c o n d i t i o n . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n Order award o f 8 p e r c e n t (25.6 
degr e e s ) unscheduled permanent d i s a b i l i t y f o r h i s neck i n j u r y . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y and e x t e n t o f unscheduled permanent d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e e x c e p t i o n o f t h e 
Re f e r e e ' s f i n d i n g t h a t c l a i m a n t e x p e r i e n c e s neck p a i n w h i l e d r i v i n g t h e l i f t 
t r u c k because he i s f r e q u e n t l y r e q u i r e d t o l o o k up. I n a d d i t i o n , we do n o t 
adopt t h e f i n a l sentence o f t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " O p i n i o n and Order," w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

Because c l a i m a n t c o n t i n u e d t o be exposed t o w o r k i n g c o n d i t i o n s a f t e r 
J a n u a r y 1, 1988, w h i c h c o u l d have caused h i s b i l a t e r a l c a r p a l t u n n e l syndrome, 
t h e o c c u p a t i o n a l d i s e a s e law which became e f f e c t i v e January 1, 1988, i s a p p l i c a 
b l e . Former ORS 656.802. Fu r t h e r m o r e , because c l a i m a n t ' s symptoms o f numbness 
and t i n g l i n g began d u r i n g h i s work as a l i f t t r u c k o p e r a t o r , w h i c h r e q u i r e d 
r e p e t i t i v e use o f h i s hands, w r i s t s and arms, we conclu d e t h a t h i s c l a i m i s f o r 
a c o n d i t i o n r e s u l t i n g f r o m a " s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s , " p u r 
s u a n t t o f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

T h e r e f o r e , t o e s t a b l i s h t h a t h i s b i l a t e r a l c a r p a l t u n n e l syndrome arose 
o u t o f and i n t h e c ourse o f h i s employment, c l a i m a n t must p r o v e n o t o n l y t h a t 
h i s c o n d i t i o n r e s u l t e d from a s e r i e s o f t r a u m a t i c e v e n t s , b u t t h a t h i s work ex
pos u r e was t h e major cause o f h i s need f o r m e d i c a l s e r v i c e s o r o f h i s p h y s i c a l 
d i s a b i l i t y . Former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Aetna C a s u a l t y Co. v. Aschbacher, 107 Or 
App 494 ( 1 9 9 1 ) . 

The R e f e r e e found t h a t c l a i m a n t f i r s t sought t r e a t m e n t f o r h i s c a r p a l t u n 
n e l c o n d i t i o n i n t h e summer o f 1989 and he underwent s u r g e r y f o r h i s c o n d i t i o n 
i n e a r l y 1990. The Referee concluded t h a t c l a i m a n t had p r o v e n t h a t h i s employ
ment was t h e m a j or c o n t r i b u t i n g cause o f h i s c a r p a l t u n n e l c o n d i t i o n . We agree. 

I n r e a c h i n g h i s c o n c l u s i o n t h a t c l a i m a n t had e s t a b l i s h e d t h a t h i s b i l a t 
e r a l c a r p a l t u n n e l c o n d i t i o n was compensable, t h e Referee r e l i e d upon t h e o p i n 
i o n o f Dr. Buza, M.D., c l a i m a n t ' s t r e a t i n g p h y s i c i a n . The employer argues t h a t 
i t was e r r o r f o r t h e Referee t o d e f e r t o t h e o p i n i o n o f a t r e a t i n g d o c t o r on t h e 
b a s i s t h a t he had t h e o p p o r t u n i t y t o observe c l a i m a n t ' s c o n d i t i o n on more t h a n 
one o c c a s i o n , as r e s o l u t i o n o f t h e case r e q u i r e s e x p e r t a n a l y s i s r a t h e r t h a n 
e x t e r n a l o b s e r v a t i o n . 
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We d i s a g r e e w i t h t h e employer's argument. The q u e s t i o n we must r e s o l v e 
h ere i s w h e t h e r c l a i m a n t ' s employment a c t i v i t i e s were t h e m a j or cause o f h i s 
c a r p a l t u n n e l c o n d i t i o n . U n l i k e Dr. B a r t o n who examined c l a i m a n t a s i n g l e t i m e 
o n l y a f t e r h i s c a r p a l t u n n e l s u r g e r y , Dr. Buza examined c l a i m a n t b o t h w h i l e he 
was s t i l l p e r f o r m i n g h i s work a c t i v i t i e s and a f t e r h i s r e l e a s e f r o m work. Under 
t h e c i r c u m s t a n c e s , Dr. Buza's o p i n i o n c o n c e r n i n g t h e degree o f work c o n t r i b u t i o n 
t o c l a i m a n t ' s c o n d i t i o n i s more p e r s u a s i v e t h a n t h e o p i n i o n o f Dr. B u t t o n . See, 
e.g., Givens v. SAIF, 61 Or App 490 (1983). 

F i n a l l y , t h e employer argues t h a t Dr. Buza's o p i n i o n i s n o t p e r s u a s i v e be
cause he was i n i t i a l l y unaware o f c l a i m a n t ' s j o b d u t i e s and because he r e l i e d 
upon i n c o r r e c t i n f o r m a t i o n r e g a r d i n g t h e amount o f t i m e c l a i m a n t spent a t each 
d u t y . We d i s a g r e e . Dr. Buza was s u b s e q u e n t l y i n f o r m e d o f c l a i m a n t ' s j o b d u t i e s 
and he r e i t e r a t e d t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e m a j or c o n t r i b u t i n g 
cause o f h i s c a r p a l t u n n e l c o n d i t i o n . We a l s o conclude t h a t Dr. Buza had an 
a c c u r a t e a c c o u n t o f c l a i m a n t ' s h i s t o r y and any i n c o n s i s t e n c i e s between h i s r e 
p o r t and c l a i m a n t ' s t e s t i m o n y a r e minor ones t h a t do n o t d e t r a c t f r o m t h e p e r 
s u a s i v e n e s s o f Dr. Buza's o p i n i o n . 

E x t e n t o f u n s c h e d u l e d permanent d i s a b i l i t y 

C l a i m a n t argues t h a t t h e Referee e r r e d by f a i l i n g t o award 5 p e r c e n t 
(each) f o r h i s c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f h i s neck and s h o u l 
d e r . I n t h e a l t e r n a t i v e , c l a i m a n t contends t h a t t h e r e i s c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t h i s unscheduled d i s a b i l i t y award under t h e s t a n d a r d s i s i n a d e 
q u a t e . We d i s a g r e e . 

C l a i m a n t t e s t i f i e d t h a t h i s neck ached and he was u n a b l e t o t u r n i t as f a r 
as he p r e v i o u s l y c o u l d . He f u r t h e r t e s t i f i e d t h a t i t b o t h e r e d h i s neck t o l o o k 
upward w h i l e c l i m b i n g a l a d d e r and i t b o t h e r e d h i s upper body t o t u r n and t w i s t 
w h i l e d r i v i n g t h e H y s t e r . We conclude t h a t t h e e v i d e n c e i s n o t s u f f i c i e n t t o 
e s t a b l i s h t h a t c l a i m a n t ' s c h r o n i c neck c o n d i t i o n l i m i t s r e p e t i t i v e use o f h i s 
neck. S i m i l a r l y , a l t h o u g h c l a i m a n t t e s t i f i e d t h a t he had p a i n i n h i s s h o u l d e r 
and had d i f f i c u l t y r o t a t i n g b o t h s h o u l d e r s , t h e r e i s no e v i d e n c e t h a t h i s c o n d i 
t i o n l i m i t s t h e r e p e t i t i v e use o f h i s s h o u l d e r . A c c o r d i n g l y , we c o n c l u d e t h a t 
an award under f o r m e r OAR 436-35-320(4) i s no t m e r i t e d . 

F i n a l l y , we c o n c l u d e t h a t c l a i m a n t has n o t shown by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t h i s award o f unscheduled permanent d i s a b i l i t y under t h e 
" s t a n d a r d s " i s i n a d e q u a t e . 

For p r e v a i l i n g on t h e i s s u e o f c o m p e n s a b i l i t y , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed a t t o r n e y f e e . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e 
i s s u e o f c o m p e n s a b i l i t y i s $500, t o be p a i d by t h e employer. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as 
r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 4, 1990, as amended October 10, 1990, i s 
a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e 
assessed f e e o f $500, p a y a b l e by t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
CONNIE M. KRONE, Claimant 

WCB Case No. 89-07473 
ORDER ON REVIEW 

G a t t i , e t a l . , Claimant A t t o r n e y s 
C a l l a h a n & Gardner, A t t o r n e y s 

D a v i d Ray Fowler ( S a f i ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r w h i c h f o u n d c l a i m 
a n t ' s low back i n j u r y c l a i m was n o t compensable. On r e v i e w , c l a i m a n t contends 
t h a t h e r c l a i m i s compensable. 

We a f f i r m and adopt t h e Referee's o r d e r , s u b j e c t t o t h e f o l l o w i n g s u p p l e 
m e n t a t i o n and m o d i f i c a t i o n . 

On J u l y 9, 1990, we remanded t h i s case t o t h e R eferee f o r a h e a r i n g t o 
d e t e r m i n e whether SAIF C o r p o r a t i o n ' s acceptance o f t h e c l a i m on b e h a l f o f t h e 
n o n c o m p l y i n g employer was based on f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l 
a c t i v i t y . Connie M. Krone, 42 Van N a t t a 1543 ( 1 9 9 0 ) . Our d e c i s i o n was based 
upon t h e r a t i o n a l e a r t i c u l a t e d i n K r i s t i L. Chase, 42 Van N a t t a 1247 ( 1 9 9 0 ) . 

F o l l o w i n g t h e h e a r i n g , t h e Referee i s s u e d h i s O p i n i o n and Order on 
Remand. F i n d i n g t h a t c l a i m a n t m i s r e p r e s e n t e d t h a t her i n j u r y was w o r k - r e l a t e d , 
t h e R e f e r e e c o n c l u d e d t h a t SAIF had r e l i e d upon t h a t m i s r e p r e s e n t a t i o n i n 
a c c e p t i n g t h e c l a i m . Consequently, t h e Referee s e t a s i d e SAIF's acceptance. 

S i n c e t h e i s s u a n c e o f t h e Referee's o r d e r , t h e C o u r t o f Appeals has 
e f f e c t i v e l y o v e r r u l e d t h e r a t i o n a l e expressed i n t h e Chase d e c i s i o n . I n B l a i n 
v. Owen, 106 Or App 285, 290 ( 1 9 9 1 ) , t h e c o u r t h e l d t h a t a noncomplying employer 
may c h a l l e n g e t h e c o m p e n s a b i l i t y o f a c l a i m a t any t i m e p u r s u a n t t o ORS 656.283. 
See Cindy L. Brooks-Lusk, 43 Van N a t t a 1235 ( 1 9 9 1 ) . I n accordance w i t h t h e 
B l a i n h o l d i n g , we have reasoned t h a t , u n l e s s a noncomplying employer waives t h e 
r i g h t t o c o n t e s t c o m p e n s a b i l i t y by f a i l i n g t o r a i s e i t d u r i n g an e a r l i e r p r o 
c e e d i n g , t h e employer i s e n t i t l e d t o a h e a r i n g on t h e i s s u e o f c o m p e n s a b i l i t y . 
A l i c e M. Sketo, 43 Van N a t t a 866 (1991). 

Here, t h e noncomplying employer r e q u e s t e d a h e a r i n g o b j e c t i n g t o SAIF's 
a c c e p t a n c e , (on t h e noncomplying employer's b e h a l f ) , o f c l a i m a n t ' s i n j u r y c l a i m . 
S i n c e t h e r e has n o t been an e a r l i e r p r o c e e d i n g d u r i n g w h i c h t h e employer c o u l d 
c o n t e s t c o m p e n s a b i l i t y o f t h e c l a i m , we h o l d t h a t t h e employer has n o t waived 
i t s e n t i t l e m e n t t o a h e a r i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e . F u r t h e r m o r e , 
i n l i g h t o f t h e B l a i n h o l d i n g , we conclude t h a t , i n o r d e r t o p r e v a i l c o n c e r n i n g 
t h e c o m p e n s a b i l i t y i s s u e , t h e employer need not e s t a b l i s h t h a t SAIF's acceptance 
o f t h e c l a i m was based on f r a u d , m i s r e p r e s e n t a t i o n , o r o t h e r i l l e g a l a c t i v i t y . 
Brooks-Lusk, supra. T h e r e f o r e , we t u r n t o t h e m e r i t s o f t h e c o m p e n s a b i l i t y 
i s s u e . 

A f t e r c o n c l u d i n g our r e v i e w , we agree w i t h t h e Referee's c o n c l u s i o n t h a t 
c l a i m a n t d i d n o t i n j u r e her back a t work. However, i n r e a c h i n g t h i s d e c i s i o n , 
we do n o t base our c o n c l u s i o n upon t h e f o u r t h and f i f t h reasons g i v e n by t h e 
R e f e r e e f o r d i s c o u n t i n g c l a i m a n t ' s t e s t i m o n y . (Delay i n f i l i n g c l a i m and p r i o r 
back p a i n . ) R a t h e r , as d i d t h e Referee, we r e l y upon t h e t e s t i m o n y o f Mrs. 
F i c e k , C a r r i g e r , and Rusty Summers t h a t c o l l e c t i v e l y s u p p o r t e d t h e f o l l o w i n g 
c o n c l u s i o n s , each o f w h i c h i s c o n t r a r y t o c l a i m a n t ' s t e s t i m o n y : (1) c l a i m a n t 
d i d n o t p e r f o r m vacuum d u t i e s w h i l e w o r k i n g a t G-Tech; (2) f o r a s i g n i f i c a n t 
p e r i o d f o l l o w i n g t h e a l l e g e d November 2, 1988 work i n j u r y , c l a i m a n t d i d n o t 
e x h i b i t b e h a v i o r w h i c h would suggest t h a t she was e x p e r i e n c i n g back p a i n ; and 
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(3) c l a i m a n t worked a f u l l s h i f t on Sunday November 6, 1988 w i t h o u t e x h i b i t i n g 
back i m p a i r m e n t . Based on t h e f o r e g o i n g r e a s o n i n g , we f i n d t h a t c l a i m a n t ' s back 
i n j u r y c l a i m i s n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 8, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LARRY D. MAYDEN, Claimant 

WCB Case Nos. 91-05419 & 91-02607 
ORDER DENYING MOTION TO DISMISS 

Welch, e t a l . , Claimant A t t o r n e y s 
Thomas C a s t l e ( S a i f ) , Defense A t t o r n e y 

Beers, e t a l . , Defense A t t o r n e y s 

The SAIF C o r p o r a t i o n has r e q u e s t e d Board r e v i e w o f a Ref e r e e ' s J u l y 19, 
1991 Order on R e c o n s i d e r a t i o n t h a t : (1) r e p u b l i s h e d t h e Referee's June 6, 1991 
O p i n i o n and Order w h i c h , among o t h e r a c t i o n s , d i s m i s s e d c l a i m a n t ' s h e a r i n g r e 
q u e s t c o n c e r n i n g EBI Companies' d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m ; and (2) 
awarded c l a i m a n t ' s a t t o r n e y a f e e p u r s u a n t t o ORS 656.386(1) when SAIF r e s c i n d e d 
i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m p r i o r t o h e a r i n g . C o n t e n d i n g t h a t 
t h e " s o l e i s s u e " i n t h e appealed Referee's r e c o n s i d e r a t i o n o r d e r i n v o l v e s t h e 
Ref e r e e ' s a t t o r n e y f e e award payable by SAIF, EBI has moved t h a t we d i s m i s s i t 
as a p a r t y t o t h e s e p r o c e e d i n g s . The mo t i o n i s d e n i e d . 

FINDINGS OF FACT 

C l a i m a n t f i l e d h e a r i n g r e q u e s t s c o n c e r n i n g d e n i a l s i s s u e d by SAIF and EBI. 
Cl a i m a n t a l s o p r o t e s t e d a R e c o n s i d e r a t i o n Order from t h e E v a l u a t i o n S e c t i o n and 
sought p e n a l t i e s and a t t o r n e y fees a g a i n s t SAIF f o r a l l e g e d l y u n r e a s o n a b l e 
c l a i m s p r o c e s s i n g . 

P r i o r t o h e a r i n g , SAIF r e s c i n d e d i t s d e n i a l and acce p t e d c l a i m a n t ' s a g g r a 
v a t i o n c l a i m . A t t h e h e a r i n g , c l a i m a n t w i t h d r e w h i s h e a r i n g r e q u e s t c o n c e r n i n g 
EBI's d e n i a l o f h i s "new i n j u r y " c l a i m . T h e r e a f t e r , t h e h e a r i n g proceeded r e 
g a r d i n g c l a i m a n t ' s e n t i t l e m e n t t o an a t t o r n e y f e e p a y a b l e by SAIF p u r s u a n t t o 
ORS 656.386(1) and SAIF's payment o f c l a i m a n t ' s scheduled permanent d i s a b i l i t y 
award a t $145 p e r degree. 

On June 6, 1991, t h e Referee i s s u e d an O p i n i o n and Order d e c l i n i n g t o 
award c l a i m a n t a c a r r i e r - p a i d a t t o r n e y f e e p u r s u a n t t o ORS 656.386(1) a g a i n s t 
SAIF. I n a d d i t i o n , t h e Referee d i r e c t e d t h a t c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y award be p a i d a t $305 per degree. F i n a l l y , t h e R eferee d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g EBI's d e n i a l . 

C l a i m a n t moved f o r r e c o n s i d e r a t i o n , c o n t e n d i n g t h a t he was e n t i t l e d t o a 
c a r r i e r - p a i d f e e under SB 540, whic h had been r e c e n t l y s i g n e d by t h e Governor. 
On J u l y 2, 1991, t h e R eferee abated h i s o r d e r f o r r e c o n s i d e r a t i o n . 

On J u l y 19, 1991, t h e Referee i s s u e d an Order on R e c o n s i d e r a t i o n . The 
Refe r e e g r a n t e d c l a i m a n t a c a r r i e r - p a i d a t t o r n e y f e e under amended ORS 
656.386(1) t o be p a i d by SAIF. As m o d i f i e d by t h i s a t t o r n e y f e e award, t h e Ref
e r e e " r e p u b l i s h e d and i n c o r p o r a t e d by r e f e r e n c e as i f f u l l y s e t f o r t h h e r e i n " 
t h e June 6, 1991 O p i n i o n and Order. SAIF t i m e l y r e q u e s t e d r e v i e w o f t h e Ref
ere e ' s J u l y 19, 1991 o r d e r . 
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A Refe r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on which 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). The t i m e w i t h i n w h i c h t o appeal an 
o r d e r c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been s t a y e d , w i t h d r a w n , o r modi
f i e d . I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 
76 Or App 656, 659 (1 9 8 6 ) . I n o r d e r t o abate and a l l o w r e c o n s i d e r a t i o n o f an 
o r d e r i s s u e d under ORS 656.289(1), a t t h e v e r y l e a s t , t h e language o f t h e second 
o r d e r must be s p e c i f i c . Farmers I n s u r a n c e Group v. SAIF, 301 Or 612, 619 
( 1 9 8 6 ) . 

Here, on J u l y 2, 1991, t h e Referee e x p r e s s l y abated h i s June 6, 1991 Opin
i o n and Order t o c o n s i d e r c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n . T h e r e a f t e r , on 
J u l y 19, 1991, t h e Referee i s s u e d an Order on R e c o n s i d e r a t i o n s p e c i f i c a l l y r e 
p u b l i s h i n g h i s June 6, 1991 O p i n i o n and Order, as m o d i f i e d by h i s r e c o n s i d e r a 
t i o n o r d e r . Since SAIF r e q u e s t e d Board r e v i e w w i t h i n 30 days o f t h e Referee's 
Order on R e c o n s i d e r a t i o n and because t h a t o r d e r r e p u b l i s h e d and m o d i f i e d t h e 
Re f e r e e ' s June 6, 1991 O p i n i o n and Order, we conclu d e t h a t we have j u r i s d i c t i o n 
o v e r a l l i s s u e s c o n s i d e r e d by t h e Referee and addressed i n h i s o r d e r s . 

EBI contends t h a t i t i s n o t a "necessary p a r t y t o t h i s a p p e a l " because 
SAIF has a p p a r e n t l y o n l y c o n t e s t e d t h e Referee's a t t o r n e y f e e award. For t h e 
reasons p r e v i o u s l y d i s c u s s e d , we d i s a g r e e w i t h EBI's a s s e r t i o n t h a t t h e s o l e 
i s s u e on r e v i e w i s t h e i s s u e e x p r e s s l y d i s c u s s e d i n t h e R e f e r e e ' s r e c o n s i d e r a 
t i o n o r d e r . F u r t h e r m o r e , a l t h o u g h a Referee's c o n c l u s i o n s and o p i n i o n s i n con
s o l i d a t e d cases may be s e p a r a t e l y s t a t e d , i f t h e Referee's d e c i s i o n s a r e con
t a i n e d i n one f i n a l o r d e r , we r e t a i n j u r i s d i c t i o n t o c o n s i d e r a l l m a t t e r s con
t a i n e d t h e r e i n . R i l e y E. L o t t , J r . . 42 Van N a t t a 239 ( 1 9 9 0 ) ; W i l l i a m E. Wood, 
40 Van N a t t a 999 (1 9 8 8 ) . 

Thus, inasmuch as t h e d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g 
EBI was c o n t a i n e d i n one f i n a l o r d e r and s i n c e t h a t o r d e r has been r e p u b l i s h e d 
i n t h e R e f e r e e ' s r e c o n s i d e r a t i o n o r d e r and appealed t o t h e Board, we r e t a i n 
j u r i s d i c t i o n o v e r t h a t h e a r i n g r e q u e s t and EBI remains a p a r t y t o t h i s p r o c e e d 
i n g . See Z u r i c h I n s . Co. v. D i v e r s i f i e d R i s k Management, 300 Or 47 ( 1 9 8 5 ) ; 
R i l e y E. L o t t , s u p r a ; Rual E. T i g n e r , 40 Van N a t t a 1789 ( 1 9 8 8 ) . However, con
s i d e r i n g t h e c i r c u m s t a n c e s c o n c e r n i n g t h e d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e 
q u e s t r e g a r d i n g EBI's d e n i a l , as a p r a c t i c a l m a t t e r , EBI's p a r t i c i p a t i o n i n t h i s 
case w i l l l i k e l y be n o m i n a l . L o t t , supra. 

A c c o r d i n g l y , EBI's m o t i o n t o d i s m i s s i s d e n i e d . A h e a r i n g t r a n s c r i p t has 
been o r d e r e d . Upon i t s r e c e i p t , c o p i e s w i l l be d i s t r i b u t e d t o t h e p a r t i e s and a 
b r i e f i n g s c h e d u l e implemented. T h e r e a f t e r , t h i s m a t t e r w i l l be d o c k e t e d f o r 
r e v i e w . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARTIN V. McBETH, Claimant and DAVID G. JOHNSON, Claimant 

WCB Case Nos. 90-18243 & 90-18346 
ORDER ON REVIEW 

Emmons, e t a l . , C l aimant A t t o r n e y s 
D a r r e l l Bewley, Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and C r i d e r . 

I n t h e s e two c o n s o l i d a t e d cases, t h e i n s u r e r r e q u e s t s r e v i e w o f Re f e r e e 
Q u i l l i n a n ' s o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s d e n i a l s o f c l a i m a n t s ' i n j u r y 
c l a i m s . The i n s u r e r a l s o o b j e c t s t o t h e Referee's e x c l u s i o n o f t e s t i m o n i a l e v i 
dence f r o m c l a i m a n t s ' s u p e r v i s o r and seeks remand t o t h e Re f e r e e f o r t h e i n t r o 
d u c t i o n o f a d d i t i o n a l e v i d e n c e . On r e v i e w , t h e i s s u e s a r e remand and compensa
b i l i t y . We deny t h e i n s u r e r ' s r e q u e s t f o r remand and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . The employer acquiesced i n i t s o p e r a t i o n s manager's d e c i s i o n t o f u r 
n i s h t r a n s p o r t a t i o n t o c l a i m a n t s i n a company p i c k u p . 

CONCLUSIONS OF LAW AND OPINION 

E v i d e n t i a r y I s s u e 

The i n s u r e r contends t h a t t h e Referee e r r e d i n r e f u s i n g t o a l l o w Mr. 
W h i t l o w , c l a i m a n t s ' s u p e r v i s o r , t o t e s t i f y a t h e a r i n g . The R e f e r e e e x c l u d e d Mr. 
W h i t l o w ' s t e s t i m o n y because he had f a i l e d t o l e a v e t h e h e a r i n g room f o l l o w i n g a 
r u l i n g g r a n t i n g an e a r l i e r m o t i o n t o excl u d e w i t n e s s e s . 

I n w o r k e r s ' compensation h e a r i n g s , a Referee i s n o t bound by s t a t u t o r y 
r u l e s o f e v i d e n c e and may conduct a h e a r i n g i n any way necessary t o a c h i e v e sub
s t a n t i a l j u s t i c e . See ORS 656.283(7). A f t e r our de novo r e v i e w o f t h e r e c o r d , 
we c o n c l u d e t h a t t h e Referee d i d n o t abuse her d i s c r e t i o n under t h i s s t a n d a r d i n 
e x c l u d i n g t e s t i m o n y f r o m c l a i m a n t s ' s u p e r v i s o r . 

Remand 

I n i t s b r i e f , t h e i n s u r e r a l s o r e q u e s t s remand t o t h e Referee f o r t h e 
t a k i n g o f a d d i t i o n a l i n f o r m a t i o n . Contending t h a t Mr. W h i t l o w ' s t e s t i m o n y was 
i m p r o p e r l y e x c l u d e d , i t argues t h a t t h e r e c o r d was n o t s u f f i c i e n t l y d e v e l o p e d . 

To m e r i t remand f o r t h e c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be 
c l e a r l y shown t h a t t h e m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i g e n c e 
a t t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 
(1 9 8 6 ) . I n t h i s case, t h e i n s u r e r a t t e m p t e d t o i n t r o d u c e e v i d e n c e t h a t was ex
c l u d e d by t h e R e f e r e e . On r e v i e w , we have d e t e r m i n e d t h a t t h e Re f e r e e d i d n o t 
abuse her d i s c r e t i o n i n e x c l u d i n g t h a t t e s t i m o n y . There i s no o t h e r e v i d e n c e 
t h a t t h e i n s u r e r seeks t o i n t r o d u c e . Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e 
t h a t t h e e v i d e n c e w h i c h t h e i n s u r e r seeks t o i n t r o d u c e on remand i s n o t 
" m a t e r i a l e v i d e n c e " as t o t h e c o m p e n s a b i l i t y o f c l a i m a n t s ' i n j u r y c l a i m s . 
A c c o r d i n g l y , we c o n c l u d e t h a t remand i s n o t a p p r o p r i a t e under t h e c i r c u m s t a n c e s 
and deny t h e i n s u r e r ' s r e q u e s t . See David F. Grant, 42 Van N a t t a 865 ( 1 9 9 0 ) . 

C o m p e n s a b i l i t y 

The q u e s t i o n p r e s e n t e d i s whether c l a i m a n t s were i n t h e co u r s e and scope 
o f t h e i r employment when t h e y were i n j u r e d w h i l e r e c e i v i n g a r i d e home f r o m work 
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w i t h t h e i r s u p e r v i s o r . The Referee concluded t h a t t h e y were and s e t a s i d e t h e 
i n s u r e r ' s d e n i a l s . We agree. 

To e s t a b l i s h a compensable i n j u r y , a worker must pr o v e t h a t h i s i n j u r y 
a r o s e o u t o f and i n t h e course o f employment; t h a t i s , t h a t t h e r e l a t i o n s h i p be
tween h i s i n j u r y and h i s employment i s s u f f i c i e n t t o a l l o w compensation. See 
ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) ; Rogers v. SAIF, 289 Or 633 ( 1 9 8 0 ) . G e n e r a l l y , i n j u r i e s sus
t a i n e d w h i l e t r a v e l i n g t o and from work are n o t compensable. Gwin v. L i b e r t y 
N o r t h w e s t I n s u r a n c e Co., 105 Or App 171 (1991) There a r e , however, e x c e p t i o n s 
t o t h i s s o - c a l l e d "coming and g o i n g r u l e . " I n I - L L o g g i n g Co. v. M f q r s . & 
Whlse. I n d . E x c , 202 Or 277 ( 1 9 5 4 ) , t h e Court s t a t e d t h a t an employment r e l a 
t i o n s h i p may e x i s t d u r i n g t r a v e l t o and from work i f t h e employer p r o v i d e s 
t r a n s p o r t a t i o n t o t h e j o b and pays f o r t h e t r a v e l c o s t s . I t e x p l a i n e d : 

"An employer may agree, e i t h e r e x p r e s s l y o r i m p l i e d l y , 
t h a t t h e r e l a t i o n s h i p between h i m s e l f and h i s employe 
s h a l l c o n t i n u e d u r i n g t h e p e r i o d o f 'going t o and coming 
from ' t h e a c t u a l j o b s i t e , i n which cases i t i s g e n e r a l l y 
h e l d t h a t an a c c i d e n t a l i n j u r y s u s t a i n e d by t h e employe 
w h i l e 'going o r coming' i s one t h a t ' a r i s e s o u t o f and i n 
t h e c o u r s e o f t h e employment.' T h i s i s p a r t i c u l a r l y t r u e 
where, as h e r e , t h e employer f u r n i s h e s t r a n s p o r t a t i o n t o 
and f r o m t h e work as a necessary p a r t o f t h e c o n t r a c t o f 
employment. The same s i t u a t i o n may a r i s e when an em
p l o y e r , as p a r t o f a c o n t r a c t f o r h i r e , pays t h e workman 
an e x t r a sum o f money t o cover t h e c o s t o f t r a n s p o r t a t i o n , 
o r where t h e employer compensates t h e employe f o r t h e t i m e 
r e q u i r e d i n g o i n g t o o r from t h e work. Each case i s de
c i d e d upon i t s own f a c t s . There i s no f i x e d r u l e d e c i s i v e 
o f a l l cases." 202 Or a t 326. 

On t h i s s u b j e c t , P r o f e s s o r Larson adds t h a t p r o v i d i n g t r a n s p o r t a t i o n t o an 
employee need n o t be accomplished by express c o n t r a c t , b u t may "come about as a 
r e s u l t o f custom and usage * * * as when employees, w o r k i n g a t some d i s t a n c e from 
t h e i r homes, engage i n t h e known and h a b i t u a l p r a c t i c e o f r i d i n g on t h e em
p l o y e r ' s t r u c k s . " 1 Larson, Workmen's Compensation Law, 17.30 a t 4-225 (1 9 8 5 ) . 
( F o o t n o t e s o m i t t e d . ) 

I n t h i s case, we f i n d t h a t t h e evidence s u p p o r t s t h e f i n d i n g t h a t t h e em
p l o y e r a c q u i e s c e d i n i t s o p e r a t i o n s manager's d e c i s i o n t o f u r n i s h company-paid 
t r a n s p o r t a t i o n t o c l a i m a n t s . At t h e t i m e o f h i r i n g , b o t h t h e employer and 
c l a i m a n t s ' s u p e r v i s o r , Mr. W h i t l o w , were aware o f t h e f a c t t h a t c l a i m a n t s would 
n o t be a b l e t o p r o v i d e t h e i r own t r a n s p o r t a t i o n t o t h e work s i t e . A l t h o u g h n o t 
e x p r e s s l y r e q u i r e d t o do so, W h i t l o w , i n l i g h t o f h i s s u p e r v i s o r y r e s p o n s i b i l i 
t i e s , a g reed t o p r o v i d e t r a n s p o r t a t i o n and r e g u l a r l y p i c k e d c l a i m a n t s up a t t h e i r 
r e s p e c t i v e homes and t o o k them t o and from work. The employer was aware t h a t 
c l a i m a n t s were r e l y i n g on W h i t l o w f o r t r a n s p o r t a t i o n , d i d n o t d i s c o u r a g e o r f o r 
b i d t h e arrangement, and p a i d f o r a l l t r a n s p o r t a t i o n expenses e i t h e r t h r o u g h 
W h i t l o w o r d i r e c t l y by p r o v i d i n g W h i t l o w a company t r u c k . 

The i n s u r e r contends t h a t , r e g a r d l e s s o f t h e employer conveyance e x c e p t i o n 
t o t h e "coming and g o i n g r u l e , " c l a i m a n t s ' i n j u r i e s a r e n o t compensable by v i r t u e 
o f ORS 656.025, w h i c h p r o v i d e s : 

" ( 1 ) For t h e purpose o f t h i s c h a p t e r , an i n d i v i d u a l i s n o t 
a s u b j e c t worker w h i l e commuting i n a v o l u n t a r y commuter 
r i d e s h a r i n g arrangement u n l e s s : 
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(a) The worker i s r e i m b u r s e d f o r t r a v e l expenses i n 
c u r r e d t h e r e i n ; 

(b) The worker r e c e i v e s payment f o r commuting t i m e 
f r o m t h e employer; o r 

( c ) The employer makes an e l e c t i o n t o p r o v i d e c o v e r 
age. 

(2) As used i n t h i s s e c t i o n , " v o l u n t a r y commuter 
r i d e s h a r i n g arrangement" means a c a r p o o l o r van p o o l 
arrangement i n w h i c h p a r t i c i p a t i o n i s n o t r e q u i r e d as a 
c o n d i t i o n o f employment and i n which n o t more t h a n 15 
p ersons a r e t r a n s p o r t e d t o and from t h e i r p l a c e s o f em
p l o y m e n t , i n a s i n g l e d a i l y round t r i p where t h e d r i v e r 
a l s o i s on t h e way t o o r from t h e d r i v e r ' s p l a c e o f em
p l o y m e n t . 

We agree t h a t c l a i m a n t s were n e i t h e r r e i m b u r s e d f o r t r a v e l expenses nor 
p a i d f o r commuting t i m e , nor d i d t h e employer e l e c t t o p r o v i d e coverage f o r t h e 
commuting t i m e . We do n o t agree, however, t h a t c l a i m a n t s were engaged i n a 
" v o l u n t a r y commuter r i d e s h a r e program." I m p l i c i t i n t h e t e r m commuter r i d e s h a r 
i n g i s t h e n o t i o n t h a t t h e commuters have p o o l e d t h e i r r e s o u r c e s i n some way t o 
p r o v i d e s h a r e d t r a n s p o r t a t i o n . Where t r a n s p o r t a t i o n was p r o v i d e d by t h e employer 
and t h e employee made no c o n t r i b u t i o n whatever, c l a i m a n t s were n o t r i d e s h a r i n g 
w i t h i n t h e meaning o f ORS 656.025. Whitlow's conduct, as a c q u i e s c e d i n by t h e 
employer, e f f e c t i v e l y made t h e t r a n s p o r t a t i o n arrangement an i n t e g r a l p a r t o f t h e 
employment c o n d i t i o n s . Under t h o s e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t s 
were s u b j e c t w o r k e r s a t t h e t i m e o f i n j u r y and were n o t s t a t u t o r i l y e x c l u d e d 
under ORS 656.025. 

A f t e r o u r de novo r e v i e w , we h o l d t h a t t h e i n j u r i e s s u f f e r e d by c l a i m a n t s 
were s u s t a i n e d i n t h e course and scope o f t h e i r employment and t h a t t h e i r r e s p e c 
t i v e c l a i m s were n o t b a r r e d by e i t h e r t h e " g o i n g and coming r u l e " o r ORS 656.025. 

A t t o r n e y Fees on Review 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $1,500 i s a r e a s o n a b l e assessed f e e f o r c l a i m 
a n t s ' c o u n s e l ' s e f f o r t s on Board r e v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m 
a n t s ' r e s p o n d e n t ' s b r i e f s ) , t h e c o m p l e x i t y o f t h e i s s u e s p r e s e n t e d , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 28, 1990 i s a f f i r m e d . For s e r v i c e s r e n 
d e r e d on Board r e v i e w , c l a i m a n t s ' a t t o r n e y i s awarded an assessed f e e o f $1,500, 
t o be p a i d by t h e i n s u r e r ; 



September 10, 1991 C i t e as 43 Van N a t t a 1881 (1991) 1881 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS D. OLIVE, Claimant 
WCB Case No. 90-13631 

ORDER ON REVIEW 
Mi c h a e l B. Dye, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r t h a t 
d e c l i n e d t o award an a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s e f f o r t s i n c o n n e c t i o n 
w i t h t h e i n s u r e r ' s p r e - h e a r i n g r e s c i s s i o n o f i t s d e n i a l o f c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome c l a i m . The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r 
t i o n s o f t h e Referee's o r d e r t h a t : (1) assessed a p e n a l t y o f 25 p e r c e n t o f t h e 
t i m e l o s s w h i c h would have been due under c l a i m a n t ' s c a r p a l t u n n e l c l a i m , had 
c l a i m a n t n o t a l r e a d y been r e c e i v i n g t i m e l o s s under h i s neck c l a i m ; and (2) 
awarded c l a i m a n t ' s a t t o r n e y an assessed a t t o r n e y f e e f o r an u n r e a s o n a b l e d e n i a l . 
On r e v i e w , t h e i s s u e s a r e p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

On F e b r u a r y 20, 1990, Dr. Hubbard r e p o r t e d t h a t c l a i m a n t ' s n e r v e conduc
t i o n s t u d i e s d e m o n s t r a t e d a m i l d c a r p a l t u n n e l on t h e l e f t and a moderate c a r p a l 
t u n n e l on t h e r i g h t . Recommending r e l e a s e s u r g e r y , Hubbard c o n c l u d e d t h a t " i t 
i s h a r d t o r e l a t e " c l a i m a n t ' s neck c o m p l a i n t s w i t h h i s c a r p a l t u n n e l symptoms. 

On March 8, 1990, c l a i m a n t f i l e d h i s c l a i m f o r b i l a t e r a l c a r p a l t u n n e l 
syndrome. C l a i m a n t a l l e g e d t h a t h i s f o u r months l i f t i n g heavy f i l e s , desks, and 
o t h e r m i s c e l l a n e o u s i t e m s as a warehouse worker had caused h i s c o n d i t i o n . 

On May 9, 1990, a v o c a t i o n a l e v a l u a t i o n c o n c e r n i n g c l a i m a n t ' s a c c e p t e d 
neck i n j u r y c l a i m was conducted. D u r i n g t h e e v a l u a t i o n , c l a i m a n t s t a t e d t h a t he 
had e x p e r i e n c e d numbness i n h i s f i n g e r s and hands s i n c e "he d r o v e t r u c k . " Not
i n g t h a t c l a i m a n t had been d r i v i n g t r u c k " o f f and on" f o r a v a r i e t y o f employers 
s i n c e t h a t t i m e , t h e s p e c i a l i s t r e p o r t e d t h a t c l a i m a n t had a d v i s e d h i s d o c t o r s 
o f t h e s e c o m p l a i n t s on "numerous occa s i o n s b u t 'they d o n ' t seem t o l i s t e n . ' " 
The v o c a t i o n a l s p e c i a l i s t a l s o r e p o r t e d t h a t c l a i m a n t e n j o y e d " t i n k e r i n g w i t h 
c a r s , " d r a w i n g , and b u i l d i n g model c a r s . 

On May 24, 1990, t h e i n s u r e r i s s u e d i t s d e n i a l . A f t e r " i n v e s t i g a t i n g t h e 
f a c t s and m e d i c a l s " r e g a r d i n g h i s c l a i m , t h e i n s u r e r s t a t e d t h a t t h e r e was i n 
s u f f i c i e n t e v i d e n c e t o s u p p o r t a c o n c l u s i o n t h a t c l a i m a n t ' s work was t h e major 
c o n t r i b u t i n g f a c t o r i n t h e development o f h i s b i l a t e r a l c a r p a l t u n n e l syndrome 
c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s case a f t e r May 1, 1990. The h e a r i n g 
convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " con
t a i n e d i n SB 1197, S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t 
i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a 
b i l i t y p r o v i s i o n . See e.g. SB 1197, S e c t i o n 5 4 ( 3 ) . F i n a l l y , a p p l i c a t i o n o f t h e 
1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 
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The R e f e r e e f o u n d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r a b i l a t e r a l 
c a r p a l t u n n e l syndrome c o n d i t i o n t o be unreasonable. She assessed a p e n a l t y o f 
25 p e r c e n t o f t h e t i m e l o s s w h i c h would a l r e a d y have been p a y a b l e under t h a t 
c l a i m , had c l a i m a n t n o t been r e c e i v i n g t i m e l o s s under an open c l a i m w i t h t h e 
same i n s u r e r f o r h i s neck c o n d i t i o n . We r e v e r s e . 

A p e n a l t y i s a s s e s s a b l e under amended ORS 656.262(10) when a c a r r i e r 
" u n r e a s o n a b l y d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." The r e a s o n 
a b l e n e s s o f a c a r r i e r ' s d e n i a l must be gauged based upon t h e i n f o r m a t i o n a v a i l 
a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s d e n i a l . Brown v. Argonaut I n s u r a n c e Co., 
93 Or App 588 ( 1 9 8 8 ) ; P r i c e v. SAIF, 73 Or App 123, 126 n.3 ( 1 9 8 5 ) . The s t a n 
d a r d f o r d e t e r m i n i n g whether a d e n i a l i s unreasonable i s whether t h e c a r r i e r had 
a l e g i t i m a t e d o ubt as t o i t s l i a b i l i t y f o r t h e c l a i m . Brown v. A r g o n a u t 
I n s u r a n c e Co., su p r a . 

Here, when t h e i n s u r e r i s s u e d i t s d e n i a l , i t had r e c e i v e d Dr. Hubbard's 
c h a r t n o t e w h i c h d i d n o t c o n t a i n a st a t e m e n t r e l a t i n g c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome t o h i s work a c t i v i t i e s . The o n l y a r g u a b l e r e f e r e n c e t o 
c l a i m a n t ' s work o f f e r e d by Dr. Hubbard was t h e s t a t e m e n t t h a t " i t i s h a r d t o 
r e l a t e " c l a i m a n t ' s neck c o m p l a i n t s t o h i s c a r p a l t u n n e l c o m p l a i n t s . A l s o i n t h e 
i n s u r e r ' s p o s s e s s i o n a t t h e t i m e o f i t s d e n i a l was a r e c e n t r e p o r t f r o m a voca
t i o n a l s p e c i a l i s t . I n d i s c u s s i n g c l a i m a n t ' s c a r p a l t u n n e l c o m p l a i n t s , t h e spe
c i a l i s t r e p o r t e d t h a t c l a i m a n t had e x p e r i e n c e d such symptoms s i n c e 1980 when he 
began t r u c k d r i v i n g f o r a s u c c e s s i o n o f p r i o r employers. The s p e c i a l i s t a l s o 
n o t e d t h a t c l a i m a n t e n j o y e d " t i n k e r i n g w i t h c a r s " , d r a w i n g , and b u i l d i n g model 
c a r s . 

When t h e p h y s i c i a n ' s f a i l u r e t o e x p r e s s l y r e l a t e c l a i m a n t ' s c a r p a l t u n n e l 
c o m p l a i n t s t o h i s work a c t i v i t i e s i s c o n s i d e r e d i n c o n j u n c t i o n w i t h t h e voca
t i o n a l s p e c i a l i s t ' s r e f e r e n c e s t o c l a i m a n t ' s c o n t i n u i n g h i s t o r y o f s i m i l a r com
p l a i n t s d a t i n g back t o 1980 w i t h a number o f p r i o r employers, we c o n c l u d e t h a t 
t h e i n s u r e r had a l e g i t i m a t e doubt r e g a r d i n g i t s l i a b i l i t y f o r c l a i m a n t ' s b i l a t 
e r a l c a r p a l t u n n e l syndrome c l a i m . Consequently, we do n o t f i n d t h e i n s u r e r ' s 
d e n i a l t o have been u n r e a s o n a b l e . A c c o r d i n g l y , we r e v e r s e t h e R e f e r e e ' s assess
ment o f a p e n a l t y and a t t o r n e y f e e f o r an unreasonable d e n i a l . 

F i n a l l y , t h e Referee d e c l i n e d t o award an a t t o r n e y f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s a s s o c i a t e d w i t h t h e i n s u r e r ' s r e s c i s s i o n o f i t s d e n i a l p r i o r 
t o t h e November 9, 1990 h e a r i n g . R e l y i n g upon Duane L. Jones, 42 Van N a t t a 875 
( 1 9 9 0 ) , t h e R e f e r e e h e l d t h a t c l a i m a n t was n o t e n t i t l e d t o an a t t o r n e y f e e when 
t h e i n s u r e r ' s d e n i a l was r e s c i n d e d p r i o r t o t h e h e a r i n g . The Jones d e c i s i o n was 
i n i t i a l l y a f f i r m e d by t h e Court o f Appeals. Jones v. Oregon S t a t e C o r r e c t i o n a l 
I n s t i t u t i o n , 107 Or App 78 (1 9 9 1 ) . 

However, on June 19, 1991, t h e Governor s i g n e d Senate B i l l 540 A-
Engrossed, w h i c h amends ORS 656.386(1) t o p r o v i d e t h a t " [ i ] f an a t t o r n e y i s 
i n s t r u m e n t a l i n o b t a i n i n g compensation f o r a c l a i m a n t and a h e a r i n g by t h e 
r e f e r e e i s n o t h e l d , a r e a s o n a b l e a t t o r n e y f e e s h a l l be a l l o w e d . " S e c t i o n 1. 
S e c t i o n 3 f u r t h e r s t a t e s t h a t t h e amendments " a p p l y t o a l l c l a i m s f o r w h i c h an 
o r d e r r e l a t i n g t o t h e i s s u e on which a t t o r n e y f e e s a r e sought has n o t become 
f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f t h i s 1991 A c t , r e g a r d l e s s o f t h e d a t e 
o f i n j u r y . " The A c t t o o k e f f e c t on i t s passage.. S e c t i o n 4. R e l y i n g on t h e 
enactment o f Senate B i l l 540, t h e Jones c o u r t r e c o n s i d e r e d i t s e a r l i e r o p i n i o n , 
r e v e r s e d t h e Board's o r d e r , and remanded f o r t h e award o f an a t t o r n e y f e e . 
Jones v. Oregon S t a t e C o r r e c t i o n a l I n s t i t u t i o n , 108 Or App 230 ( 1 9 9 1 ) . 

Here, s i n c e t h i s m a t t e r has n o t become f i n a l , t h e amendments t o ORS 
656.386(1) a r e a p p l i c a b l e . C o n s i d e r i n g c l a i m a n t ' s c o u n s e l ' s e f f o r t s i n s u b m i t 
t i n g a h e a r i n g r e q u e s t c o n c e r n i n g t h e i n s u r e r ' s d e n i a l and i n l i g h t o f h i s 
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c o u n s e l ' s e f f o r t s i n e l i c i t i n g a m e d i c a l r e p o r t c o n c e r n i n g c l a i m a n t ' s w r i s t 
c o n d i t i o n and i t s r e l a t i o n s h i p t o h i s work a c t i v i t i e s , we c o n c l u d e t h a t 
c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t 
t h r o u g h t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l p r i o r t o t h e s c h e d u l e d h e a r i n g . 
T h e r e f o r e , we h o l d t h a t c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e 
under r e v i s e d ORS 656.386(1). 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we conclude 
t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l 
i s $750, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e 
r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d October 30, 1990, as c l a r i f i e d December 13, 
1990, i s r e v e r s e d . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e i n s u r e r - p a i d 
a t t o r n e y f e e o f $750, f o r h i s s e r v i c e s i n c o n n e c t i o n w i t h t h e i n s u r e r ' s p r e 
h e a r i n g r e s c i s s i o n o f i t s d e n i a l . T h i s award i s i n l i e u o f t h e R e f e r e e ' s $350 
a t t o r n e y f e e award c o n c e r n i n g t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e d e n i a l . The 
Refe r e e ' s assessment o f a p e n a l t y i s a l s o r e v e r s e d . 

September 10, 1991 C i t e as 43 Van N a t t a 1883 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD J . STEVENSON, Claimant 

WCB Case No. 90-07562 
CORRECTED ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Thye's o r d e r t h a t : (1) s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l e f t l e g deep venous t h r o m b o s i s 
(DVT) c o n d i t i o n ; and (2) assessed a p e n a l t y f o r f a i l u r e t o a c c e p t o r deny t h e 
c l a i m w i t h i n 60 days, o n e - h a l f o f which was t o be p a i d t o c l a i m a n t ' s a t t o r n e y i n 
l i e u o f a f e e . I n i t s b r i e f , t h e i n s u r e r r e q u e s t s remand f o r a d m i s s i o n o f a d d i 
t i o n a l m e d i c a l e v i d e n c e . On r e v i e w , t h e i s s u e s a r e remand, a g g r a v a t i o n and 
p e n a l t i e s and f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " and " U l t i m a t e F i n d i n g s , " w i t h t h e f o l 
l o w i n g e x c e p t i o n and s u p p l e m e n t a t i o n . 

I n t h e l a s t sentence o f t h e ne x t t o l a s t p a r a g r a p h o f t h e " F i n d i n g s , " t h e 
Ref e r e e s t a t e d t h a t t h e r e i s no evidence t h a t t h e i n s u r e r r e c e i v e d Dr. B i e t z ' 
May 16, 1990 l e t t e r o r Dr. Neu f e l d ' s May 31, 1990 co n c u r r e n c e b e f o r e August 24, 
1990. I n s t e a d , we f i n d t h a t t h e i n s u r e r r e c e i v e d Dr. B i e t z ' May 16, 1990 l e t t e r 
on May 24, 1990. 

The i n s u r e r commenced payment o f i n t e r i m compensation on June 6, 1990. 

C l a i m a n t ' s F e b r u a r y 20, 1990 a g g r a v a t i o n c l a i m was d e n i e d on August 20, 
1990. 

The i n s u r e r u n r e a s o n a b l y r e s i s t e d t h e payment o f compensation by d e l a y i n g 
a c c e p t a n c e o r d e n i a l o f t h e c l a i m . 
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CONCLUSIONS OF LAW AND OPINION 
Remand 

The i n s u r e r moves f o r remand t o a l l o w i t t o depose Dr. P o r t e r . I n s u p p o r t 
o f i t s m o t i o n , t h e i n s u r e r contends t h a t t h e Referee e r r e d i n d e n y i n g a c o n t i n u 
ance f o r t h a t purpose. The i n s u r e r a s s e r t s t h a t t h e r e c o r d i s i n c o m p l e t e w i t h 
o u t t h e d e p o s i t i o n and t h a t t h e d e p o s i t i o n was u n a v a i l a b l e a t t h e t i m e o f hear
i n g w i t h t h e e x e r c i s e o f due d i l i g e n c e . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Compton v. Weyerhaeuser Co. , 301 Or 641 ( 1 9 8 6 ) ; 
B e r n a r d L. Osborn, 37 Or App 1054, 1055 (198 5 ) , a f f ' d mem, 80 Or App 152 ( 1 9 8 6 ) . 

F i r s t , we a r e unpersuaded t h a t Dr. P o r t e r ' s d i s p o s i t i o n i s n e c e s s a r y f o r a 
complete r e c o r d . The r e c o r d i n c l u d e s a r e p o r t from Dr. P o r t e r , w h i c h was 
s o l i c i t e d by t h e i n s u r e r . Hence, t h i s i s n o t a case i n w h i c h t h e R e f e r e e ' s 
d e n i a l o f a c o n t i n u a n c e p r e c l u d e d c r o s s - e x a m i n a t i o n o f a p h y s i c i a n . R a t h e r , i t 
p r e c l u d e d p o s t - h e a r i n g a m p l i f i c a t i o n o f P o r t e r ' s p r e v i o u s l y s t a t e d o p i n i o n . 

Second, we a r e unpersuaded t h a t t h e i n s u r e r e x e r c i s e d due d i l i g e n c e . 
A l t h o u g h c l a i m a n t d i d n o t r e q u e s t a h e a r i n g on t h e c o m p e n s a b i l i t y i s s u e u n t i l 30 
days b e f o r e h e a r i n g , t h e i n s u r e r d e n i e d t h e c l a i m . The August 20, 1990 d e n i a l 
s t a t e d : " M e d i c a l i n f o r m a t i o n i s i n s u f f i c i e n t t o s u b s t a n t i a t e t h a t y o u r 
t h r o m b o s i s i s c a u s a l l y r e l a t e d t o your i n d u s t r i a l i n j u r y o f December 3 1 , 1985." 
(Ex. 9 5 ) . Because c o m p e n s a b i l i t y became an i s s u e by v i r t u e o f t h e d e n i a l , t h e 
i n s u r e r cannot now argue t h a t i t l a c k e d t i m e l y n o t i c e o f t h a t i s s u e . Moreover, 
we c o n c l u d e t h a t t h e i n s u r e r has n o t e s t a b l i s h e d t h a t i t c o u l d n o t have o b t a i n e d 
Dr. P o r t e r ' s d e p o s i t i o n i n t h e e x e r c i s e o f due d i l i g e n c e p r i o r t o h e a r i n g . Con
s e q u e n t l y , we deny t h e m o t i o n t o remand. 

A p p l i c a b l e law 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) . Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, 
and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n 
s a v i n g s c l a u s e " c o n t a i n e d i n Oregon Laws 1990, Chapter 2, S e c t i o n 54(2) does n o t 
a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l excep
t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. Oregon Laws 1990, 
Chapter 2, S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t 
produce an a b s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s 
o f t h e w o r k e r s ' compensation law. See B r i a n L. Dunn, 43 Van N a t t a 1673 ( 1 9 9 1 ) ; 
I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r 
under t h e Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

C o m p e n s a b i l i t y 

We adopt t h e Referee's " C o n c l u s i o n and O p i n i o n " on t h i s i s s u e . 

P e n a l t y and Fee 

The R e f e r e e d e t e r m i n e d t h a t c l a i m a n t ' s a t t o r n e y ' s F e b r u a r y 15, 1990 l e t t e r 
i n q u i r i n g about commencement o f t i m e l o s s c o n s t i t u t e d an a g g r a v a t i o n c l a i m . 
(See Ex. 86A). We agree. See ORS 656.273(2); Stevens v. Champion I n t e r n a 
t i o n a l , 44 Or App 587, 590 (1 9 8 0 ) ; Herman M. C a r l s o n , 43 Van N a t t a 963, 964 n . l 
( 1 9 9 1 ) . The c l a i m s examiner s t a t e d t h a t she r e c e i v e d t h a t l e t t e r on F e b r u a r y 
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20, 1990. ( T r . 4 4 ) . T h e r e f o r e , we a l s o agree w i t h t h e R e f e r e e ' s d e t e r m i n a t i o n 
t h a t c l a i m a n t p e r f e c t e d an a g g r a v a t i o n c l a i m on F e b r u a r y 20, 1990. 

Under ORS 656.273(6) and ORS 656.262, t h e i n s u r e r must a c c e p t o r deny a 
c l a i m w i t h i n 90 days, o r r i s k i m p o s i t i o n o f p e n a l t i e s . See B r i a n L. Dunn, 
s u p r a . I n t h i s case, t h e February 20, 1990 c l a i m was n o t d e n i e d u n t i l August 
20, 1990. Because t h e i n s u r e r d i d n o t accept o r deny t h e c l a i m w i t h i n 90 days, 
a p e n a l t y may be assessed i f t h e r e were amounts t h e n due between t h e d a t e when 
an a c c e p t a n c e o r d e n i a l s h o u l d have i s s u e d and t h e d a t e o f t h e d e n i a l . J e f f r e y 
D. Dennis 43 Van N a t t a 857, 858 ( 1 9 9 1 ) . 

Temporary d i s a b i l i t y compensation must be p a i d w i t h i n 14 days o f t h e i n 
s u r e r ' s r e c e i p t o f m e d i c a l v e r i f i c a t i o n o f t h e c l a i m a n t ' s i n a b i l i t y t o work due 
t o a compensable w o r s e n i n g . ORS 656.273(6). The Referee f o u n d t h a t t h e i n s u r e r 
r e c e i v e d Dr. B i e t z ' s February 6, 1990 l e t t e r and " i n i t i a l workup," e x p l a i n i n g 
c l a i m a n t ' s f i v e t o seven day h o s p i t a l i z a t i o n f o r DVT t r e a t m e n t p r i o r t o r e c e i v 
i n g t h e a t t o r n e y ' s l e t t e r i n q u i r i n g about t i m e l o s s b e n e f i t s . Inasmuch as 
Dr. B i e t z ' r e p o r t s a r e d a t e stamped February 9, 1990, we agree t h a t t h e i n s u r e r 
r e c e i v e d them b e f o r e i t r e c e i v e d t h e a t t o r n e y ' s F e b r u a r y 15, 1990 l e t t e r . (See 
Exs. 82, 8 5 ) . However, n e i t h e r t h e February 6 r e p o r t nor any o t h e r m e d i c a l e v i 
dence r e l a t e d c l a i m a n t ' s h o s p i t a l i z a t i o n t o h i s compensable c o n d i t i o n u n t i l Dr. 
B i e t z a u t h o r e d h i s May 16, 1990 r e p o r t , which t h e i n s u r e r r e c e i v e d on May 23, 
1990. (See T r . 4 0 ) . Thus, a l t h o u g h t h e i n s u r e r became aware t h a t c l a i m a n t had 
been h o s p i t a l i z e d i n January 1990, i t d i d n o t have t h e n o t i c e o r knowledge 
s t a t u t o r i l y r e q u i r e d t o t r i g g e r i t s d u t y t o pay i n t e r i m c ompensation, u n t i l i t 
r e c e i v e d B i e t z ' May 16, 1990 l e t t e r . 

I t i s u n d i s p u t e d t h a t t h e i n s u r e r commenced payment o f i n t e r i m compensa
t i o n on June 6, 1990, 14 days a f t e r i t r e c e i v e d B i e t z ' May 16, 1990 l e t t e r w h i c h 
r e l a t e d c l a i m a n t ' s DVT t o h i s 1985 compensable i n j u r y . (See T r . 40-41). I n a s 
much as t h e i n s u r e r commenced payment o f i n t e r i m compensation w i t h i n 14 days o f 
m e d i c a l l y v e r i f i e d n o t i c e t h a t c l a i m a n t had been h o s p i t a l i z e d due t o a compens
a b l e w o r s e n i n g o f h i s accepted c o n d i t i o n , c l a i m a n t has n o t p r o v e n t h a t he i s en
t i t l e d t o any compensation w h i c h was n o t t i m e l y p a i d . Inasmuch as t h e r e were no 
amounts due d u r i n g t h e d e l a y p e r i o d i n t h i s case, t h e r e i s no b a s i s f o r a p e n a l 
t y . See Wacker S i l t r o n i c v. S a t c h er, 91 Or App 654 ( 1 9 8 8 ) . 

However, ORS 656.382(1) w a r r a n t s an a t t o r n e y f e e when a c a r r i e r engages i n 
c o n d u c t w h i c h c o n s t i t u t e s unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n , even t h o u g h t h e r e a r e no amounts t h e n due upon wh i c h t o base a p e n a l t y . 
See N i c o l a s a M a r t i n e z . 43 Van N a t t a 1638 (1991). 

I n t h e p r e s e n t case, t h e i n s u r e r d i d n o t accept o r deny t h e F e b r u a r y 20, 
1990 c l a i m w i t h i n 90 days, as r e q u i r e d by ORS 656.273(6). By f a i l i n g t o t i m e l y 
r e s p o n d t o t h e c l a i m , t h e i n s u r e r d e l a y e d t h e u l t i m a t e r e s o l u t i o n o f t h e d i s 
p u t e . We f i n d t h a t i t s f a i l u r e t o respond t o c l a i m a n t ' s c l a i m was u n r e a s o n a b l e 
and t h a t i t s n o n a c t i o n had t h e e f f e c t o f d e l a y i n g b e n e f i t s w h i c h were compens
a b l e . T h e r e f o r e , t h e i n s u r e r u nreasonably r e s i s t e d t h e payment o f compensation 
t o c l a i m a n t and an a t t o r n e y f e e p u r s u a n t t o ORS 656.382(1) i s assessed on t h i s 
b a s i s . See Steve Chambers, 42 Van N a t t a 524 ( 1 9 9 0 ) ; Jack O. P i c h e t t e , 41 Van 
N a t t a 2136 ( 1 9 8 9 ) . Having c o n s i d e r e d t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s c o n c e r n i n g t h e u n t i m e l y d e n i a l i s $300. 

C l a i m a n t ' s a t t o r n e y i s a l s o e n t i t l e d t o a r e a s o n a b l e assessed f e e f o r h i s 
s e r v i c e s on r e v i e w s u c c e s s f u l l y d e f e n d i n g a g a i n s t t h e i n s u r e r ' s a p p e a l r e g a r d i n g 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a c u r r e n t DVT c o n d i t i o n . ORS 6 5 6 . 3 8 2 ( 2 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on 
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r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e i s $700, t o be p a i d by t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 9, 1990 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t assessed a p e n a l t y o f 2 5 p e r c e n t 
o f t h e t i m e l o s s p a y a b l e t o c l a i m a n t t o August 20, 1990 i s r e v e r s e d . The r e 
mainder o f t h e o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
assessed f e e o f $300, f o r h i s s e r v i c e s r e g a r d i n g t h e u n t i m e l y d e n i a l . C l a i m 
a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $700, f o r h i s s e r v i c e s on 
r e v i e w r e g a r d i n g t h e a g g r a v a t i o n i s s u e 

September 10, 1991 ; C i t e as 43 Van N a t t a 1886 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WONDER WINDOM-HALL, Claimant 

WCB Case No. 90-06799 
ORDER ON RECONSIDERATION 

Schwabe, e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f our August 14, 1991 
o r d e r w h i c h v a c a t e d a r e f e r e e ' s d i s m i s s a l o r d e r and remanded t h i s m a t t e r t o t h e 
He a r i n g s D i v i s i o n f o r f u r t h e r p r o c e e d i n g s t o de t e r m i n e whether c l a i m a n t had 
e s t a b l i s h e d j u s t i f i c a t i o n f o r postponement o f her h e a r i n g . The employer con
t e n d s t h a t t h e i s s u e b e f o r e t h e Board i s d i s m i s s a l , n o t postponement. 

We c o n c l u d e t h a t t h i s case i s c o n t r o l l e d by our d e c i s i o n i n Mark R. L u t h v , 
41 Van N a t t a 2132 ( 1 9 8 9 ) . I n L u t h v , n e i t h e r c l a i m a n t nor h i s a t t o r n e y appeared 
a t t h e t i m e s e t f o r h e a r i n g . The Referee d i s m i s s e d t h e r e q u e s t f o r h e a r i n g p u r 
suant t o f o r m e r OAR 438-06-071. A f t e r t h e Referee's o r d e r i s s u e d , c l a i m a n t ' s 
a t t o r n e y w r o t e t h e Referee t o r e q u e s t t h a t he r e s c h e d u l e t h e m a t t e r . There was 
no response t o t h i s r e q u e s t i n t h e r e c o r d . I n t e r p r e t i n g f o r m e r OAR 438-06-071, 
we h e l d t h a t a Ref e r e e must c o n s i d e r a m o t i o n f o r postponement o f a h e a r i n g even 
a f t e r an o r d e r o f d i s m i s s a l has been i s s u e d . We remanded f o r f u r t h e r p r o c e e d 
i n g s t o d e t e r m i n e whether postponement was j u s t i f i e d . 

S i m i l a r l y , h e r e , c l a i m a n t n e i t h e r p e r s o n a l l y appeared a t h e a r i n g nor d i d 
she appear t h r o u g h c o u n s e l . The Referee p r o p e r l y e n t e r e d a d i s m i s s a l o r d e r p u r 
suant t o OAR 438-06-071. Subsequent t o issuance o f t h e o r d e r , c l a i m a n t w r o t e t o 
t h e R e f e r e e , r e q u e s t i n g t h a t t h e d i s m i s s a l o r d e r be " o v e r r u l e d . " As r e q u i r e d by 
our r u l e as i n t e r p r e t e d i n L u t h v , t h e Referee c o n s i d e r e d t h e r e q u e s t . However, 
t h e R e f e r e e a p p l i e d a "good cause" s t a n d a r d j u s t i f y i n g f a i l u r e t o appear. I n 
s t e a d , i n accordance w i t h L u t h v , t h e a p p r o p r i a t e s t a n d a r d i s whether c l a i m a n t 
has e s t a b l i s h e d e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y i n g postponement o r c o n t i n u 
ance under OAR 438-06-081. T h e r e f o r e , we have remanded f o r f u r t h e r p r o c e e d i n g s 
under t h e a p p r o p r i a t e s t a n d a r d . We adhere t o t h a t d e t e r m i n a t i o n . 

A c c o r d i n g l y , t h e m o t i o n f o r r e c o n s i d e r a t i o n i s g r a n t e d and our p r i o r o r d e r 
w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and re p u b 
l i s h o u r August 14, 1991 o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD J . FLEISCHER SR., Claimant 

WCB Case No. 89-06085 
ORDER ON REMAND 

B u r t , e t a l . , C l aimant A t t o r n e y s 
D a r r y l Nelson, Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Appeals . 
L i b e r t y N o r t h w e s t I n s u r a n c e Corp. v. F l e i s c h e r , 108 Or App 189 ( 1 9 9 1 ) . The 
c o u r t r e v e r s e d our o r d e r t h a t had se t a s i d e an o c c u p a t i o n a l d i s e a s e d e n i a l 
because a s e r i e s o f r e p e t i t i v e , t r a u m a t i c work a c t i v i t i e s were a m a t e r i a l 
c o n t r i b u t i n g cause o f c l a i m a n t ' s back c o n d i t i o n . The c o u r t remanded f o r 
r e c o n s i d e r a t i o n i n l i g h t o f Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 
( 1 9 9 1 ) , w h i c h h e l d t h a t a c l a i m a n t must e s t a b l i s h t h a t work a c t i v i t i e s o r 
exposure was t h e major c o n t r i b u t i n g cause o f t h e c l a i m a n t ' s c o n d i t i o n o r t h e 
w o r s e n i n g o f an u n d e r l y i n g c o n d i t i o n . We proceed w i t h o ur r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t ' s work a c t i v i t i e s i n c l u d e d r e p e t i t i v e p u s h i n g and p u l l i n g o f a 
r u g shampooer and b u f f e r , as w e l l as r e p e t i t i v e b e n d i n g and o c c a s i o n a l l i f t i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h i s work 
a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s low back c o n d i t i o n . We 
r e v e r s e d t h e Referee's o r d e r , r e a s o n i n g t h a t c l a i m a n t must o n l y e s t a b l i s h t h a t 
h i s work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f low back symptoms. 

The c o u r t has h e l d t h a t t o e s t a b l i s h c o m p e n s a b i l i t y o f an o c c u p a t i o n a l 
d i s e a s e under f o r m e r ORS 656.802, c l a i m a n t must pr o v e t h a t h i s work a c t i v i t i e s 
were t h e m a j o r c o n t r i b u t i n g cause o f h i s c o n d i t i o n o r o f t h e w o r s e n i n g o f h i s 
u n d e r l y i n g c o n d i t i o n . See Aetna C a s u a l t y Co. v. Aschbacher, s u p r a . I n l i g h t o f 
t h e c o u r t ' s d e c i s i o n , we r e v i e w t h e r e c o r d t o d e t e r m i n e c o m p e n s a b i l i t y o f c l a i m 
a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . F o l l o w i n g o ur r e c o n s i d e r a t i o n , we adopt t h e 
Re f e r e e ' s " C o n c l u s i o n s o f Law and O p i n i o n " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

Because c l a i m a n t ' s low back c o n d i t i o n i n v o l v e d r e p e t i t i v e trauma and was 
g r a d u a l i n o n s e t , h i s c l a i m i s p r o p e r l y a n a l y z e d under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 
To e s t a b l i s h t h a t h i s c o n d i t i o n i s compensable under s u b s e c t i o n ( l ) ( c ) , c l a i m a n t 
must p r o v e t h a t h i s work exposure i n c l u d e d a s e r i e s o f t r a u m a t i c e v e n t s w h i c h 
were t h e m a j or cause o f t h e onset o r worsening o f t h e low back c o n d i t i o n and r e 
q u i r e d m e d i c a l s e r v i c e s o r r e s u l t e d i n d i s a b i l i t y . See Aetna C a s u a l t y Co. v. 
Aschbacher, s u p r a . Major cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f 
a c t i v i t i e s o r exposures w h i c h c o n t r i b u t e s more t o t h e o n s e t o r w o r s e n i n g t h a n 
a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See McGarrah v. 
SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; D e t h l e f s v. H y s t e r Co., 295 Or 309-310 ( 1 9 8 3 ) ; 
D a v i d K. Bover, 43 Van N a t t a 561 (1991). 

Here, Dr. Fohrman, c l a i m a n t ' s t r e a t i n g r h e u m a t o l o g i s t , c o n c l u d e d t h a t 
c l a i m a n t ' s work a c t i v i t i e s were "a major c o n t r i b u t i n g cause t o [ c l a i m a n t ' s ] back 
symptoms." "Magic words" a re n o t r e q u i r e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f a 
c l a i m . See McClendon v. Nabisco Brands, I n c . , 77 Or App 412 ( 1 9 8 6 ) . However, 
Dr. Fohrman does n o t address t h e p o t e n t i a l c o n t r i b u t i o n t o c l a i m a n t ' s c u r r e n t 
back c o n d i t i o n f r o m a v a r i e t y o f f - w o r k a c t i v i t i e s o c c u r r i n g some s e v e r a l months 
b e f o r e h i s c l a i m u n t i l t h e week i m m e d i a t e l y p r e c e d i n g t h e f i l i n g o f h i s c l a i m . 
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Under such c i r c u m s t a n c e s and c o n s i d e r i n g t h e c o n c l u s o r y n a t u r e o f Dr. Fohrman's 
o p i n i o n , we do n o t f i n d i t p e r s u a s i v e . See B l a k e l v v. SAIF, 89 Or App 653, 656, 
r e v den 305 Or 672 ( 1 9 8 8 ) ; Moe v. C e i l i n g Systems, 44 Or App 429 ( 1 9 8 0 ) . 

C o n s e q u e n t l y , we ar e n o t persuaded t h a t c l a i m a n t has e s t a b l i s h e d t h a t h i s 
work a c t i v i t y was t h e m a j or c o n t r i b u t i n g cause o f h i s back c o n d i t i o n . There
f o r e , c l a i m a n t has f a i l e d t o c a r r y h i s burden o f p r o o f . See Aetna C a s u a l t y Co. 
v. Aschbacher, s u p r a . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d J u l y 6, 1989 i s 
a f f i r m e d . 

I T IS SO ORDERED. 

September 12, 1991 : C i t e as 43 Van N a t t a 1888 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GERALD D. SPENCER, Claimant 

Own M o t i o n No. 66-0226M 
OWN MOTION ORDER 

Malagon, e t a l . , Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r tem
p o r a r y d i s a b i l i t y and m e d i c a l b e n e f i t s r e l a t i n g t o h i s September 10, 1963, i n 
d u s t r i a l i n j u r y . SAIF opposes r e o p e n i n g o f h i s c l a i m f o r payment o f t e m p o r a r y 
d i s a b i l i t y and m e d i c a l b e n e f i t s , c o n t e n d i n g t h a t c l a i m a n t ' s c u r r e n t r i g h t l e g 
c o n d i t i o n , w h i c h r e q u i r e d h o s p i t a l i z a t i o n , i s u n r e l a t e d t o t h e compensable 
i n j u r y . A l t e r n a t i v e l y , SAIF r e q u e s t s t h a t we a u t h o r i z e reimbursement f r o m t h e 
Reopened Claims Reserve f o r an independent m e d i c a l r e p o r t and w r i t t e n response 
fr o m t h e t r e a t i n g p h y s i c i a n t o q u e s t i o n s c o n c e r n i n g t h e c a u s a l r e l a t i o n s h i p o f 
t h e h o s p i t a l i z a t i o n t o t h e 1963 compensable i n j u r y . C l a i m a n t r e c o g n i z e s t h a t 
t h e r e c o r d i s i n a d e q u a t e l y developed and seeks a d d i t i o n a l t i m e t o o b t a i n and 
submit e v i d e n c e . 

The e v i d e n c e i n t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t ' s c u r r e n t r i g h t l e g 
c o n d i t i o n c o u l d be t h e r e s u l t o f a 1988 o r 1990 c l a i m when a d i f f e r e n t i n s u r e r 
was on t h e r i s k , an o f f - t h e - j o b b u r n i n c i d e n t , d i a b e t e s , o b e s i t y , o r t h e 1963 
i n j u r y . We t h u s c o n c l u d e t h a t an independent m e d i c a l r e p o r t and a m e d i c a l r e 
p o r t f r o m c l a i m a n t ' s a t t e n d i n g p h y s i c i a n r e g a r d i n g t h e cause o f c l a i m a n t ' s c u r 
r e n t r i g h t l e g c o n d i t i o n would b e s t a s s i s t us i n d e t e r m i n i n g t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s c u r r e n t c o n d i t i o n . S p e c i f i c a l l y , we r e q u i r e o p i n i o n s as t o t h e 
r e l a t i v e c o n t r i b u t i o n s o f each o f t h e a f o r e m e n t i o n e d i n c i d e n t s o r m e d i c a l c o n d i 
t i o n s t o c l a i m a n t ' s need f o r h o s p i t a l i z a t i o n i n December 1990. A c c o r d i n g l y , we 
f i n d t h a t s p e c i a l c i r c u m s t a n c e s j u s t i f y t h e p r o v i s i o n o f f u r t h e r m e d i c a l s e r 
v i c e s f o r c l a i m a n t , c o n s i s t i n g o f an independent m e d i c a l r e p o r t and a m e d i c a l 
r e p o r t f r o m c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , and reopen c l a i m a n t ' s c l a i m t o p r o 
v i d e t h e s e s p e c i f i c m e d i c a l s e r v i c e s . See OAR 4 3 8 - 1 2 - 0 3 7 ( 1 ) ( f ) . The Board w i l l 
d e f e r f u r t h e r a c t i o n on c l a i m a n t ' s r e q u e s t f o r payment o f t e m p o r a r y d i s a b i l i t y 
and m e d i c a l b e n e f i t s u n t i l we r e c e i v e t h o s e m e d i c a l r e p o r t s as w e l l as a n y t h i n g 
f u r t h e r c l a i m a n t wishes t o p r e s e n t . Upon r e c e i p t o f t h e r e p o r t s , c l a i m a n t s h a l l 
have 14- days t o respond. T h e r e a f t e r , t h e Board w i l l t a k e t h e r e q u e s t f o r bene
f i t s under advisement. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD A. STOCK, Claimant 
WCB Case No. 90-13183 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 
D a r r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g , Westerband, and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r t h a t d i s m i s s e d h i s r e 
q u e s t f o r h e a r i n g on t h e b a s i s t h a t t h e Referee l a c k e d j u r i s d i c t i o n o v e r t h e 
m a t t e r . C l a i m a n t contends t h a t , i f t h e Referee had j u r i s d i c t i o n , he i s e n t i t l e d 
t o p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d u n r e a s o n a b l e d e n i a l . C l a i m a n t 
a l s o a s s e r t s t h a t h i s a t t o r n e y i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r h i s 
s e r v i c e s i n o b t a i n i n g t h e i n s u r e r ' s r e s c i s s i o n o f i t s d e n i a l . On r e v i e w , t h e 
i s s u e s a r e j u r i s d i c t i o n and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

On June 18, 1990, c l a i m a n t r e q u e s t e d a h e a r i n g . The r e q u e s t was made 
u s i n g t h e Board's f o r m f o r h e a r i n g r e q u e s t s . C l a i m a n t checked t h e b l o c k s f o r 
" c o m p e n s a b i l i t y - i n d u s t r i a l i n j u r y , " " c o m p e n s a b i l i t y - o c c u p a t i o n a l d i s e a s e , " 
" p e n a l t i e s & a t t o r n e y f e e s , " and " o t h e r . " I n t h e " o t h e r " b l o c k , c l a i m a n t i n d i 
c a t e d , " L i b e r t y N o r t h w e s t ' s d e n i a l o f 6-18-90; l a t e d e n i a l ; u n r e a s o n a b l e 
d e n i a l . " B e f o r e h e a r i n g , t h e i n s u r e r r e s c i n d e d i t s d e n i a l o f t h e c l a i m . A t 
h e a r i n g , c l a i m a n t agreed w i t h t h e Referee's s t a t e m e n t o f t h e i s s u e s as s o l e l y 
" p e n a l t i e s and a t t o r n e y f e e s f o r some unreasonable conduct by t h e i n s u r e r . " Tr. 
1. 

Counsel f o r t h e i n s u r e r moved t o d i s m i s s t h e r e q u e s t f o r h e a r i n g , contend
i n g t h a t e x c l u s i v e a u t h o r i t y t o address p e n a l t y and a t t o r n e y f e e i s s u e s i s w i t h 
t h e D i r e c t o r o f t h e Department o f In s u r a n c e and Finance. The R e f e r e e r e c e i v e d 
no e x h i b i t s and t o o k no t e s t i m o n y . He g r a n t e d t h e m o t i o n f r o m t h e bench. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e b a s i s t h a t , 
p u r s u a n t t o ORS 656.262(10), t h e Hearings D i v i s i o n no l o n g e r has j u r i s d i c t i o n 
o v e r p r o c e e d i n g s i n w h i c h p e n a l t i e s and p e n a l t y - r e l a t e d a t t o r n e y f e e s a r e t h e 
o n l y i s s u e . 

On r e v i e w , c l a i m a n t contends t h a t t h e i s s u e s a r e whether c l a i m a n t i s e n t i 
t l e d t o an a t t o r n e y f e e under ORS 656.386(1); whether c l a i m a n t i s e n t i t l e d t o a 
p e n a l t y under ORS 656.262(10); and whether c l a i m a n t i s e n t i t l e d t o an a t t o r n e y 
f e e under ORS 656.382( 1 ) . He argues t h a t , because t h e s o l e i s s u e was n o t e n t i 
t l e m e n t t o a p e n a l t y under ORS 656.262(10), t h e Hearings D i v i s i o n had j u r i s d i c 
t i o n o f t h e m a t t e r . He seeks an a t t o r n e y f e e award. 

The i n s u r e r argues t h a t t h e o n l y i s s u e i n t h i s case was assessment o f a 
p e n a l t y , p u r s u a n t t o ORS 656.262(10), and a p e n a l t y - r e l a t e d a t t o r n e y f e e , p u r 
s u a n t t o ORS 65 6 . 3 8 2 ( 1 ) , f o r an unreasonable d e n i a l . The i n s u r e r contends t h a t 
c l a i m a n t d i d n o t r a i s e t h e i s s u e o f an a t t o r n e y f e e under ORS 656.386(1) u n t i l 
Board l e v e l , and t h a t c l a i m a n t s h o u l d t h e r e f o r e be p r e c l u d e d f r o m r a i s i n g t h a t 
i s s u e on Board r e v i e w and from a s s e r t i n g t h e i s s u e as t h e b a s i s f o r t h e Board's 
e x e r c i s e o f j u r i s d i c t i o n over t h e p e n a l t y and a t t o r n e y f e e i s s u e . The i n s u r e r 
argues t h a t t h e Hearings D i v i s i o n l a c k e d j u r i s d i c t i o n o v e r t h e s o l e i s s u e s a c t u 
a l l y r a i s e d a t h e a r i n g . On t h e m e r i t s , t h e i n s u r e r contends t h a t c l a i m a n t i s 
e n t i t l e d t o n e i t h e r a p e n a l t y nor a p e n a l t y - r e l a t e d a t t o r n e y f e e because 
c l a i m a n t cannot e s t a b l i s h t h a t t h e r e were amounts t h e n due a g a i n s t w h i c h t o 
assess a p e n a l t y . 
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We agree w i t h t h e i n s u r e r ' s c o n t e n t i o n t h a t c l a i m a n t d i d n o t seek a f e e 
under ORS 656.386(1) a t h e a r i n g . Hence, t h e q u e s t i o n i s whether t h e R e f e r e e had 
j u r i s d i c t i o n t o hear c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and p e n a l t y - r e l a t e d f e e s . 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , SB 1197. Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 
1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a 
t i o n s a v i n g s c l a u s e " c o n t a i n e d i n SB 1197, S e c t i o n 54(2) does n o t a p p l y . I n 
a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. SB 1197, S e c t i o n 5 4 ( 3 ) . More
o v e r , n e i t h e r p a r t y contends t h a t a p p l i c a t i o n o f t h e 1990 amendments w i l l p r o 
duce an a b s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f 
t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 
A c c o r d i n g l y , we a l s o a n a l y z e t h i s m a t t e r under t h e Workers' Compensation A c t as 
amended, e f f e c t i v e J u l y 1, 1990. 

P r i o r t o t h e 1990 amendments, ORS 656.262(10) r e a d as f o l l o w s : 

" I f t h e i n s u r e r o r s e l f - i n s u r e d employer u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation, o r 
u n r e a s o n a b l y d e l a y s acceptance o r d e n i a l o f a c l a i m , 
t h e i n s u r e r o r s e l f - i n s u r e d employer s h a l l be l i a b l e 
f o r an a d d i t i o n a l amount up t o 2 5 p e r c e n t o f t h e 
amounts t h e n due p l u s any a t t o r n e y f e e s w h i c h may be 
assessed under ORS 656.382." 

ORS 656.382(1) p r o v i d e d assessment o f an a t t o r n e y f e e i f an i n s u r e r o r 
s e l f - i n s u r e d employer r e f u s e d t o pay compensation due under an o r d e r o r o t h e r 
w i s e u n r e a s o n a b l y r e s i s t e d t h e payment o f compensation. The case law c l e a r l y 
e s t a b l i s h e d t h a t a worker need n o t prove t h a t t h e r e were amounts o f compensation 
t h e n due i n o r d e r t o e s t a b l i s h an unreasonable r e s i s t a n c e t o t h e payment o f com
p e n s a t i o n e n t i t l i n g t h e worker t o award o f a f e e under ORS 6 5 6 . 3 8 2 ( 1 ) . See 
E l l i s v. M c C a l l I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; C i n d i A. Cadieux, 41 Van N a t t a 
2259 ( 1 9 8 9 ) . 

Under t h e s e c i r c u m s t a n c e s , when a worker contended t h a t an i n s u r e r had 
p r o c e s s e d a c l a i m u n r e a s o n a b l y and t h a t he o r she was e n t i t l e d t o e i t h e r a 
p e n a l t y o r a f e e f o r such c o n d u c t , t h e worker checked t h e b l o c k on t h e Board's 
s t a n d a r d h e a r i n g r e q u e s t f o r m f o r " p e n a l t i e s and a t t o r n e y f e e s . " No f u r t h e r 
s p e c i f i c a t i o n was r e q u i r e d ; t h e Referee awarded whatever remedy t o w h i c h 
c l a i m a n t was e n t i t l e d under t h e evidence adduced a t h e a r i n g . 

I n 1990, t h e L e g i s l a t u r e l e f t ORS 656.382(1) i n t a c t , b u t amended ORS 
656.262(10) t o d e l e t e t h e c r o s s r e f e r e n c e t o t h e a t t o r n e y f e e p r o v i s i o n and t o 
p r o v i d e t h a t when a p e n a l t y was awarded, t h e a t t o r n e y f e e s h o u l d be awarded o u t 
o f , r a t h e r t h a n i n a d d i t i o n t o , t h e p e n a l t y amount: 

" I f t h e i n s u r e r o r s e l f - i n s u r e d employer u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation, o r 
u n r e a s o n a b l y d e l a y s acceptance o r d e n i a l o f a c l a i m , 
t h e i n s u r e r o r s e l f - i n s u r e d employer s h a l l be l i a b l e 
f o r an a d d i t i o n a l amount up t o 25 p e r c e n t o f t h e 
amounts t h e n due.... The e n t i r e a d d i t i o n a l amount 
s h a l l be p a i d t o t h e worker i f t h e worker i s n o t r e p r e 
s e n t e d by an a t t o r n e y . I f t h e worker i s r e p r e s e n t e d by 
an a t t o r n e y , t h e worker s h a l l be p a i d o n e - h a l f t h e 
a d d i t i o n a l amount and t h e worker's a t t o r n e y s h a l l r e 
c e i v e o n e - h a l f t h e a d d i t i o n a l amount, i n l i e u o f an 
a t t o r n e y f e e . " 
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F i n a l l y , t h e 1990 amendments e l i m i n a t e d H e arings D i v i s i o n j u r i s d i c t i o n 
o v e r p r o c e e d i n g s i n w h i c h o n l y a p e n a l t y under ORS 656.262(10) i s a t i s s u e . The 
H e a r i n g s D i v i s i o n r e t a i n s j u r i s d i c t i o n , however, over p r o c e e d i n g s i n w h i c h a 
p e n a l t y i s s u e i s j o i n e d w i t h a n o t h e r i s s u e . 

The p r o b l e m b e f o r e us i s whether t h e Hearings D i v i s i o n has j u r i s d i c t i o n o f 
t h e t r a d i t i o n a l r e q u e s t f o r h e a r i n g on " p e n a l t i e s and a t t o r n e y f e e s . " The 
answer i s , " I t depends." I t depends on whether t h e c l a i m a n t i s t r u l y s e e k i n g a 
p e n a l t y (and an a t t o r n e y f e e o u t o f t h e p e n a l t y amount) o r whether t h e c l a i m a n t 
i s t r u l y s e e k i n g an i n s u r e r - p a i d a t t o r n e y f e e under ORS 6 5 6 . 3 8 2 ( 1 ) ; f o r a c l a i m 
a n t i s never e n t i t l e d t o b o t h a p e n a l t y and a " . 3 8 2 ( 1 ) " f e e f o r t h e same p r o 
c e s s i n g i n f r a c t i o n . N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) ; H a r r y E. 
F o r r e s t e r , 43 Van N a t t a 1480 (1991). 

I f c l a i m a n t has a v i a b l e r e q u e s t f o r a p e n a l t y , t h e n c l a i m a n t ' s a t t o r n e y 
i s o n l y e n t i t l e d t o a f e e o u t o f t h e p e n a l t y amount. That o u t - o f - p e n a l t y f e e , 
t o w h i c h c l a i m a n t ' s a t t o r n e y i s e n t i t l e d under ORS 656.262(10), i s i n l i e u o f 
t h e f e e o t h e r w i s e awardable f o r t h e same conduct under ORS 6 5 6 . 3 8 2 ( 1 ) . There
f o r e , i f t h e unr e a s o n a b l e conduct which s u p p o r t s t h e p e n a l t y i s t h e s o l e i s s u e , 
t h e n we h o l d t h a t t h e D i r e c t o r has e x c l u s i v e j u r i s d i c t i o n o f t h e m a t t e r . I f , on 
t h e o t h e r hand, c l a i m a n t cannot e s t a b l i s h a l l o f t h e elements necessary t o prove 
e n t i t l e m e n t t o a p e n a l t y b u t can n e v e r t h e l e s s prove u n r e a s o n a b l e r e s i s t a n c e t o 
t h e payment o f compensation, t h e n c l a i m a n t i s e n t i t l e d t o a f e e under ORS 
65 6 . 3 8 2 ( 1 ) . The He a r i n g s D i v i s i o n has e x c l u s i v e j u r i s d i c t i o n o v e r such 
r e q u e s t s . 

I n so h o l d i n g , we r e j e c t t h e view t h a t a p a r t y may v e s t j u r i s d i c t i o n i n 
t h e H e a r i n g s D i v i s i o n over a p e n a l t y i s s u e s i m p l y by a l s o a l l e g i n g e n t i t l e m e n t 
t o a f e e under ORS 656.382(1). To t a k e t h a t approach would p e r m i t a p a r t y t o 
a v o i d t h e D i r e c t o r ' s j u r i s d i c t i o n by making g r o u n d l e s s a l l e g a t i o n s . I n s t e a d , we 
b e l i e v e t h a t , i f t h e s o l e i s s u e r e m a i n i n g a t t h e t i m e s e t f o r h e a r i n g i s p e n a l 
t i e s and a t t o r n e y f e e s f o r t h e same conduct, t h e n t h e r e q u e s t must be d i s m i s s e d 
f o r l a c k o f j u r i s d i c t i o n . 

N e v e r t h e l e s s , g i v e n t h a t t h e Board's own forms f o r r e q u e s t i n g h e a r i n g s 
c o n t i n u e t o t r e a t p e n a l t i e s and a t t o r n e y fees as a s i n g l e i s s u e , no r e q u e s t f o r 
h e a r i n g s h o u l d be d i s m i s s e d on t h e ground t h a t t h e D i r e c t o r has s o l e j u r i s d i c 
t i o n u n t i l t h e c l a i m a n t has been g i v e n an o p p o r t u n i t y t o c l a r i f y t h e r e q u e s t . 
I f a c l a i m a n t , who has s p e c i f i e d t h e s o l e i s s u e as p e n a l t i e s and a t t o r n e y f e e s , 
c o n t i n u e s t o c l a i m b o t h a p e n a l t y and an a t t o r n e y f e e f o r t h e same conduct a t 
h e a r i n g , t h e n t h e r e q u e s t s h a l l be d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . I f , on 
t h e o t h e r hand, t h e c l a i m a n t r a i s e s a s e p a r a t e f e e as t h e s o l e i s s u e o r a l l e g e s 
d i f f e r e n t u n r e a s o n a b l e conduct i n s u p p o r t o f t h e f e e t h a n i n s u p p o r t o f t h e 
p e n a l t y (such t h a t a p e n a l t y and a s e p a r a t e f e e c o u l d be awarded), t h e n t h e 
h e a r i n g s h o u l d proceed. 

I n t h i s case, a t h e a r i n g , c l a i m a n t c o n t i n u e d t o c l a i m b o t h a p e n a l t y and a 
f e e f o r t h e same unreasonable conduct. T h e r e f o r e , we a f f i r m t h e Referee's d i s 
m i s s a l o f t h e r e q u e s t f o r h e a r i n g . 

ORDER 

The Referee's o r d e r d a t e d November 13, 1990 i s a f f i r m e d . 

Board Member C r i d e r , d i s s e n t i n g . 

I agree w i t h t h e Board's approach t o t h e r e c o n c i l i a t i o n o f ORS 656.262(10) 
and ORS 6 5 6 . 3 8 2 ( 1 ) ; b u t I d i s a g r e e w i t h i t s c o n c l u s i o n t h a t remand f o r c l a r i f i c a 
t i o n o f t h e i s s u e s i s n o t necessary i n t h i s case. Here, t h e Refer e e ' s a t t e m p t t o 
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c l a r i f y t h e i s s u e s a t h e a r i n g was c h a r a c t e r i z e d by t h e same f l a w as i s t h e Board's 
f o r m f o r r e q u e s t f o r h e a r i n g . That i s , t h e Referee s t a t e d t h a t t h e o n l y i s s u e was 
e n t i t l e m e n t t o p e n a l t i e s and a t t o r n e y f e e s . C l a i m a n t ' s a t t o r n e y d i d a c q u i e s c e i n 
t h a t f o r m u l a t i o n o f t h e i s s u e s . However, when Hearings D i v i s i o n j u r i s d i c t i o n 
a t t a c h e s o r does n o t a t t a c h depending on whether o r n o t a c l a i m a n t t r u l y seeks a 
p e n a l t y , a c q u i e s c e n c e i n t h e t r a d i t i o n a l f o r m u l a t i o n o f c l a i m s p r o c e s s i n g i s s u e s 
as " p e n a l t i e s and a t t o r n e y f e e s " i s i n s u f f i c i e n t . Because t h e Board d e c l i n e s t o 
remand f o r c l a r i f i c a t i o n i n t h i s case, I d i s s e n t . 

September 12, 1991 C i t e as 43 Van N a t t a 1892 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD A. WILLIAMS, Claimant 

WCB Case No. 89-17142 
SECOND ORDER ON RECONSIDERATION 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our J u l y 30, 1991 Order on Rec o n s i d 
e r a t i o n , w h i c h d e n i e d remand, r e v e r s e d t h e Referee's J u l y 3, 1990 o r d e r , and 
r e i n s t a t e d and u p h e l d t h e i n s u r e r ' s August 28, 1989 d e n i a l o f an o c c u p a t i o n a l 
d i s e a s e c l a i m . C l a i m a n t contends t h e Board i n a p p r o p r i a t e l y c o n s i d e r e d t h e 
i n s u r e r ' s "de f a c t o " d e n i a l f o r c l a i m a n t ' s low back c o n d i t i o n i n i t s Order o f 
R e c o n s i d e r a t i o n . F u r t h e r , c l a i m a n t r e q u e s t s an assessed a t t o r n e y f e e f o r h a v i n g 
p r e v a i l e d on t h e "de f a c t o " d e n i a l . I n t h e a l t e r n a t i v e , c l a i m a n t r e q u e s t s 
remand f o r f u r t h e r e v i d e n c e t a k i n g . On August 29, 1991, we w i t h d r e w o u r Order 
t o c o n s i d e r c l a i m a n t ' s argument, as w e l l as t h e i n s u r e r ' s response. 

We have p r e v i o u s l y d i s c u s s e d t h e remand i s s u e i n our p r i o r Order on Recon
s i d e r a t i o n and adopt t h a t r e a s o n i n g , b u t add t h e f o l l o w i n g w i t h r e g a r d t o c l a i m 
a n t ' s c o n t e n t i o n r e g a r d i n g t h e low back c o n d i t i o n . 

The scope o f o u r de novo r e v i e w encompasses a l l i s s u e s c o n s i d e r e d by t h e 
Re f e r e e . Our r e v i e w i s n o t l i m i t e d t o t h o s e i s s u e s s p e c i f i c a l l y r a i s e d by t h e 
p a r t i e s on r e v i e w . D e s t a e l v. N i c o l a i Co., 80 Or App 596 ( 1 9 8 6 ) ; R u s s e l l v. A & 
D T e r m i n a l s , 50 Or App 27, 31 (19 8 1 ) . A p a r t y has a r i g h t t o r e q u e s t r e v i e w o f 
t h e R e f e r e e ' s " o r d e r . " ORS 656.295(1). Pursuant t o ORS 6 5 6 . 2 9 5 ( 6 ) , "The Board 
may a f f i r m , r e v e r s e , m o d i f y o r supplement t h e o r d e r o f t h e r e f e r e e and make such 
d i s p o s i t i o n o f t h e case as i t d e t e r m i n e s t o be a p p r o p r i a t e . " (Emphasis added). 

The i s s u e b e f o r e t h e Referee was t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m f o r a d e g e n e r a t i v e h i p and low back c o n d i t i o n . The Ref e r e e 
h e l d t h a t t h e o c c u p a t i o n a l d i s e a s e c l a i m was compensable. I n t h e " o r d e r " sec
t i o n , t h e R e f e r e e s p e c i f i c a l l y s e t a s i d e t h e August 28, 1989 d e n i a l and a "de 
f a c t o " d e n i a l o f t h e low back c o n d i t i o n . 

The i n s u r e r r e q u e s t e d r e v i e w o f t h e Referee's o r d e r . Our Order on Review 
a f f i r m e d and adopte d w i t h o u t comment t h e Referee's o r d e r . The i n s u r e r r e q u e s t e d 
r e c o n s i d e r a t i o n o f t h e o r d e r i n l i g h t o f t h e c o u r t ' s r e c e n t d e c i s i o n i n Aetna 
C a s u a l t y Co. v. Aschbacher, 107 Or App 494 (19 9 1 ) . By Order on R e c o n s i d e r a t i o n , 
we d e n i e d remand and r e v e r s e d t h e Referee's o r d e r , t h e r e b y r e i n s t a t i n g t h e 
i n s u r e r ' s d e n i a l . 

C l a i m a n t has r e q u e s t e d we abate and r e s c i n d our Order on R e c o n s i d e r a t i o n , 
a r g u i n g t h a t i t was impr o p e r f o r us t o address c l a i m a n t ' s low back c o n d i t i o n . 
I t i s c l a i m a n t ' s c o n t e n t i o n t h a t t h e "de f a c t o " d e n i a l t h a t was s e t a s i d e and 
remanded t o t h e i n s u r e r f o r c l a i m s p r o c e s s i n g by t h e Referee was never a p p e a l e d , 
and hence, remained compensable. I n essence i t i s c l a i m a n t ' s c o n t e n t i o n t h a t 
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h i s low back c o n d i t i o n was a se p a r a t e c l a i m from c l a i m a n t ' s d e g e n e r a t i v e h i p 
c o n d i t i o n . We d i s a g r e e . 

1893 

We n o t e t h a t t h e r e was o n l y one c l a i m f i l e d by c l a i m a n t on June 19, 1989. 
That c l a i m r e f l e c t e d an o c c u p a t i o n a l d i s e a s e w i t h an ons e t d a t e o f June 1, 1986. 
Body p a r t s were n o t s p e c i f i e d , a l t h o u g h t h e m e d i c a l r e c o r d r e f l e c t s t h a t t h e 
h i p , by and l a r g e , was t h e p r i m a r y problem, and t h a t secondary was c l a i m a n t ' s 
low back and l e f t l e g p a i n . 

A t h e a r i n g o n l y one l e g a l t h e o r y was argued by t h e p a r t i e s , t h a t o f an 
o c c u p a t i o n a l d i s e a s e c l a i m . The f a c t u a l b a s i s f o r t h e c l a i m was t h e same f o r 
b o t h t h e h i p and t h e back. The p a r t i e s addressed t h e h i p and low back as i f 
t h e y were a d d r e s s i n g one c o n d i t i o n . The p a r t i e s d i d n o t a t t e m p t t o e s t a b l i s h 
t h a t t h e h i p and back c o n d i t i o n s were s e p a r a t e u n r e l a t e d c o n d i t i o n s o r i g i n a t i n g 
f r o m d i f f e r e n t c a u s a t i v e f a c t o r s . Rather t h e y were t r e a t e d as i f t h e y were one 
c l a i m a r i s i n g from t h e same w o r k - r e l a t e d a c t i v i t i e s . C o n sequently, we p r o p e r l y 
c o n s i d e r e d t h e l e f t h i p and low back c o n d i t i o n s as one o c c u p a t i o n a l d i s e a s e 
c l a i m . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented and c l a r i f i e d h e r e i n , we 
adhere t o and r e p u b l i s h our J u l y 30, 1991 Order on R e c o n s i d e r a t i o n e f f e c t i v e 
t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

September 13, 1991 C i t e as 43 Van N a t t a 1893 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT S. ROBINSON, Claimant 

WCB Case No. Cl-01674 
RECONSIDERATION ORDER APPROVING CLAIM DISPOSITION AGREEMENT 

P o z z i , W i l s o n , e t a l . , C l a i m a n t A t t o r n e y s 
R o d e r i c k P e t e r s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

By o r d e r d a t e d August 20, 1991, t h e Board d i s a p p r o v e d t h e p a r t i e s ' C l a i m 
D i s p o s i t i o n Agreement (CDA) upon a f i n d i n g t h a t t h e amount o f c o n s i d e r a t i o n was 
i n d o u b t . S p e c i f i c a l l y , t h e Board found t h a t t h e summary sheet l i s t e d t h e con
s i d e r a t i o n t o c l a i m a n t as $20,500 ($2,500 a t t o r n e y f e e and $18,000 proceeds t o 
c l a i m a n t ) . However, on pages t h r e e and f o u r o f t h e agreement t h e c o n s i d e r a t i o n 
t o c l a i m a n t was l i s t e d as $33,000 ($2,500 a t t o r n e y f e e and $30,500 proceeds t o 
c l a i m a n t ) . Inasmuch as t h e proposed agreement c o n t a i n e d two d i f f e r e n t amounts 
o f c o n s i d e r a t i o n , we were unable t o de t e r m i n e t h e s p e c i f i c amount o f c o n s i d e r a 
t i o n . The p a r t i e s have s u b m i t t e d a r e v i s e d page one o f t h e CDA t h a t has been 
changed t o conform w i t h pages t h r e e and f o u r o f t h e body o f t h e CDA. The p a r 
t i e s r e q u e s t r e c o n s i d e r a t i o n o f t h a t o r d e r c o n t e n d i n g t h a t t h e e r r o r was due t o 
i n a d v e r t e n c e . 

The Rules o f P r a c t i c e and Procedure r e l a t i n g t o r e q u e s t s f o r r e c o n s i d e r a 
t i o n o f o r d e r s d i s a p p r o v i n g c l a i m d i s p o s i t i o n agreements were amended e f f e c t i v e 
September 2, 1991. WCB Admin. Order 5-1991 (August 2 1 , 1991). OAR 438-09-035 
p r o v i d e s t h a t : 

" ( 1 ) A m o t i o n f o r r e c o n s i d e r a t i o n o f f i n a l o r d e r s 
i s s u e d by t h e Board under ORS 656.236 and t h e s e 
r u l e s s h a l l be f i l e d w i t h i n 10 days o f t h e d a t e o f 
m a i l i n g o f t h e o r d e r . 
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(2) The Board may r e c o n s i d e r f i n a l o r d e r s under 
ORS 656.236, p r o v i d e d t h a t t h e m o t i o n f o r r e c o n 
s i d e r a t i o n : 

(a) I s f i l e d i n accordance w i t h s e c t i o n ( 1 ) ; 
and 

(b) S t a t e s s p e c i f i c a l l y t h e r e a s o n s ( s ) r e c o n 
s i d e r a t i o n i s r e q u e s t e d . 

(3) R e c o n s i d e r a t i o n o f a f i n a l o r d e r i s s u e d by t h e 
Board under ORS 656.236 and t h e s e r u l e s s h a l l be 
l i m i t e d t o t h e r e c o r d b e f o r e t h e Board a t t h e t i m e 
i t s f i n a l o r d e r was m a i l e d and no a d d i t i o n a l i n 
f o r m a t i o n w i l l be c o n s i d e r e d , u n l e s s t h e Board 
f i n d s good cause f o r a l l o w i n g t h e a d d i t i o n a l sub
m i s s i o n . " 

Here, t h e d i s a p p r o v a l o r d e r was m a i l e d on August 20, 1991, and t h e p a r 
t i e s r e q u e s t f o r r e c o n s i d e r a t i o n was r e c e i v e d on August 28, 1991. The p a r t i e s 
s t a t e t h e i r r e a s o n f o r r e q u e s t i n g r e c o n s i d e r a t i o n i s i n a d v e r t e n t e r r o r . 
T h e r e f o r e , t h e r e q u e s t was t i m e l y f i l e d and s p e c i f i c i n accordance w i t h OAR 
4 3 8 - 0 9 - 0 3 5 ( 1 ) , ( 2 ) ( a ) and ( 2 ) ( b ) . Consequently, we may c o n s i d e r t h e m o t i o n f o r 
r e c o n s i d e r a t i o n . OAR 438-09-035(2). 

I n s u p p o r t o f t h e i r m o t i o n f o r r e c o n s i d e r a t i o n , t h e p a r t i e s have s u b m i t 
t e d a r e v i s e d page one o f t h e agreement t o c l a r i f y t h a t t h e c o r r e c t amount o f 
c o n s i d e r a t i o n i s i n d e e d — $33,000 ($2,500 a t t o r n e y f e e and $30,500 proceeds t o 
c l a i m a n t ) — as n o t e d on pages t h r e e and f o u r o f t h e agreement. T h e r e f o r e , t h e 
p a r t i e s move t h a t we a t t a c h and i n t e g r a t e t h i s new document i n t o t h e o r i g i n a l 
CDA f o r r e c o n s i d e r a t i o n and a p p r o v a l by t h e Board. 

Our r e v i e w on r e c o n s i d e r a t i o n i s g e n e r a l l y l i m i t e d t o i n f o r m a t i o n i n t h e 
r e c o r d b e f o r e t h e Board a t t h e t i m e our f i n a l d i s a p p r o v a l o r d e r was m a i l e d . 
However, we may c o n s i d e r a d d i t i o n a l i n f o r m a t i o n i n our r e v i e w i f we f i n d good 
cause f o r a l l o w i n g t h e a d d i t i o n a l s ubmission. OAR 438-09-035(3). 

Here, t h e p a r t i e s c o ntend t h a t t h e t y p o g r a p h i c a l e r r o r on page one was 
i n a d v e r t e n t , and have s u b m i t t e d a r e v i s e d page one e v i d e n c i n g t h a t t h e c o r r e c t 
amount o f c o n s i d e r a t i o n i s $33,000 as n o t e d i n t h e body o f t h e CDA, r a t h e r t h a n 
$20,500 as n o t e d on t h e summary sheet. We f i n d , as t h e p a r t i e s a s s e r t , t h a t 
t h i s e r r o r was i n a d v e r t e n t . T h e r e f o r e , t h e p a r t i e s have e s t a b l i s h e d good cause 
and t h e Board w i l l c o n s i d e r t h i s a d d i t i o n a l i n f o r m a t i o n on r e c o n s i d e r a t i o n . 
See OAR 4 3 8 - 0 9 - 0 3 5 ( 3 ) . 

A c c o r d i n g l y , we g r a n t t h e m o t i o n f o r r e c o n s i d e r a t i o n . On r e c o n s i d e r a 
t i o n , we f i n d t h a t t h i s agreement i s now i n accordance w i t h t h e t e r m s and con
d i t i o n s p r e s c r i b e d by t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. We do 
n o t f i n d any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 
6 5 6 . 2 3 6 ( 1 ) . A c c o r d i n g l y , t h i s c l a i m d i s p o s i t i o n agreement i s approved. An 
a t t o r n e y f e e p a y a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e t e r m s o f t h i s 
agreement i s a l s o approved. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RANDY 6. FISHER, Claimant 

WCB Case No. 91-04114 
ORDER OF DISMISSAL (REMANDING) 

M e r r i l l Schneider, C l a i m a n t A t t o r n e y 
Kenneth R u s s e l l ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has r e q u e s t e d Board r e v i e w o f Referee Crumme's o r d e r 
d a t e d August 16, 1991. Contending t h a t t h e Referee abated h i s o r d e r b e f o r e SAIF 
r e q u e s t e d r e v i e w , c l a i m a n t moves f o r d i s m i s s a l o f t h e r e q u e s t f o r r e v i e w as p r e 
m a t u r e . We remand. 

FINDINGS OF FACT 

The R e f e r e e ' s O p i n i o n and Order i s s u e d August 16, 1991. On August 2 1 , 
1991, c l a i m a n t moved f o r r e c o n s i d e r a t i o n o f t h e Referee's o r d e r . On August 26, 
1991, SAIF m a i l e d , by c e r t i f i e d m a i l , i t s r e q u e s t f o r t h e Board, r e v i e w o f t h e 
Re f e r e e ' s o r d e r t o t h e Board. See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

By o r d e r d a t e d "August 29, 1991," t h e Referee a b a t e d h i s August 16, 1991 
o r d e r and g r a n t e d SAIF an o p p o r t u n i t y t o respond t o t h e m o t i o n f o r r e c o n s i d e r a 
t i o n . C l a i m a n t ' s c o u n s e l r e c e i v e d t h e Referee's abatement o r d e r on August 27, 
1991. 

C o n t e n d i n g t h a t t h e Referee's abatement o r d e r a c t u a l l y i s s u e d on August 
26, 1991, c l a i m a n t moved t h e Board f o r an o r d e r d i s m i s s i n g SAIF's r e q u e s t f o r 
r e v i e w as p r e m a t u r e . I n a d d i t i o n , c l a i m a n t has r e q u e s t e d t h a t t h e Referee i s s u e 
a c o r r e c t e d o r d e r e v i d e n c i n g t h e p r o p e r d a t e o f h i s abatement o r d e r . 

CONCLUSIONS OF LAW 

A Re f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on whic h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). T i m e l y r e q u e s t f o r Board 
r e v i e w i s a j u r i s d i c t i o n a l p r e r e q u i s i t e f o r our r e v i e w . ORS 6 5 6 . 2 8 9 ( 3 ) ; 
6 5 6 . 2 9 5 ( 2 ) ; Argonaut I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . Upon t h e 
f i l i n g o f a r e q u e s t f o r Board r e v i e w o f a Referee's o r d e r , j u r i s d i c t i o n o v e r t h e 
case v e s t s w i t h t h e Board. Ramey S. Johnson, 40 Van N a t t a 370, 371 ( 1 9 8 8 ) . 

Here, SAIF f i l e d i t s r e q u e s t f o r r e v i e w o f t h e Refer e e ' s August 16, 1991 
o r d e r when, on August 26, 1991, i t m a i l e d by c e r t i f i e d m a i l i t s r e q u e s t t o t h e 
Board. OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . The Referee's abatement o r d e r i s d a t e d August 29, 
1991, t h r e e days a f t e r SAIF's r e q u e s t f o r r e v i e w was f i l e d w i t h t h e Board. 
T h e r e f o r e , i t would appear t h a t t h e Referee's abatement o r d e r was i s s u e d w i t h o u t 
a u t h o r i t y . . See Ramey S. Johnson, supra. 

N o t w i t h s t a n d i n g t h e s e o b s e r v a t i o n s , c l a i m a n t contends t h a t t h e Referee's 
abatement o r d e r i s m i s d a t e d . To s u p p o r t t h i s c o n t e n t i o n , c l a i m a n t n o t e s t h a t 
t h e R e f e r e e ' s "August 29, 1991" o r d e r was r e c e i v e d by c l a i m a n t ' s a t t o r n e y on 
"August 27, 1991." A d a t e stamp from t h e a t t o r n e y ' s o f f i c e c o n f i r m s t h i s con
t e n t i o n . I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y ' s l e t t e r s t o t h e R e f e r e e and t h e 
Board p r o v i d i n g n o t i f i c a t i o n o f t h i s apparent e r r o r a r e d a t e d "August 28, 1991." 

Based on t h e s e c i r c u m s t a n c e s , c l a i m a n t a s s e r t s t h a t t h e Re f e r e e ' s a b a t e 
ment o r d e r was a c t u a l l y m a i l e d on August 26, 1991. Should t h a t a s s e r t i o n be 
a c c u r a t e , t h e Referee would r e t a i n j u r i s d i c t i o n over t h i s case because t h e 
abatement o r d e r and SAIF's r e q u e s t f o r Board r e v i e w would have o c c u r r e d on t h e 
same d a t e . See James D. Whitney, 37 Van N a t t a 1463 (1985) (where s i m u l t a n e o u s 



1896 Randv G. F i s h e r , 43 Van N a t t a 1895 (1991) 

a c t s a f f e c t t h e v e s t i n g o f j u r i s d i c t i o n i n t h i s forum, i n t h e i n t e r e s t o f admin
i s t r a t i v e economy and s u b s t a n t i a l j u s t i c e , we w i l l g i v e e f f e c t t o t h e a c t t h a t 
r e s u l t s i n t h e r e s o l u t i o n o f t h e c o n t r o v e r s y a t t h e l o w e s t p o s s i b l e l e v e l ) . 

We may remand i f we c o n s i d e r t h e r e c o r d t o be i m p r o p e r l y , i n c o m p l e t e l y , o r 
o t h e r w i s e i n s u f f i c i e n t l y d eveloped. ORS 656.295(5). C o n s i d e r i n g t h e c i r c u m 
s t a n c e s d e t a i l e d above, we f i n d t h e r e c o r d i n s u f f i c i e n t f o r us t o d e t e r m i n e when 
t h e R e f e r e e ' s abatement o r d e r was m a i l e d . Since such a d e t e r m i n a t i o n i s v i t a l 
t o r e s o l v i n g t h e i s s u e o f j u r i s d i c t i o n , we conclude t h a t remand i s a p p r o p r i a t e . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d and t h i s m a t t e r i s 
remanded t o Re f e r e e Crumme'. The Referee i s d i r e c t e d t o conduct f u r t h e r p r o 
c e e d i n g s t o d e t e r m i n e when h i s abatement o r d e r was m a i l e d . Such a p r o c e e d i n g 
may be co n d u c t e d i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . S hould 
t h e R e f e r e e d e t e r m i n e t h a t h i s abatement o r d e r was m a i l e d on o r b e f o r e August 
26, 1991, t h e R e f e r e e s h a l l proceed w i t h t h e r e c o n s i d e r a t i o n o f h i s August 16, 
1991 o r d e r . T h e r e a f t e r , t h e Referee s h a l l i s s u e a f i n a l , a p p e a l a b l e o r d e r on 
r e c o n s i d e r a t i o n . I n t h e event t h e Referee d e t e r m i n e s t h a t h i s abatement o r d e r 
was m a i l e d on o r a f t e r August 27, 1991, t h e Referee s h a l l i s s u e a f i n a l , a p p e a l 
a b l e o r d e r w i t h d r a w i n g h i s abatement o r d e r and r e p u b l i s h i n g h i s August 16, 1991 
o r d e r w i t h o u t r e c o n s i d e r a t i o n . 

I T I S SO ORDERED. 

September 13, 1991 C i t e as 43 Van N a t t a 1896 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN D. PEFFER, Claimant 

WCB Case No. Cl-01676 
ORDER ON RECONSIDERATION APPROVING CLAIM DISPOSITION AGREEMENT 

Goldbe r g & Mechanic, Claimant A t t o r n e y s 
David O. Home, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

By o r d e r d a t e d August 20, 1991, t h e Board d i s a p p r o v e d t h e p a r t i e s ' C l a i m 
D i s p o s i t i o n Agreement (CDA) on t h e b a s i s t h a t t h e agreement p r o v i d e d f o r an 
a t t o r n e y f e e i n excess o f t h e l i m i t s e t by OAR 438-15-052. S p e c i f i c a l l y , t h e 
Board f o u n d t h a t t h e e x t r a o r d i n a r y c i r c u m s t a n c e s r a i s e d by t h e p a r t i e s t o j u s 
t i f y a l a r g e r a t t o r n e y f e e a r e n o t d i r e c t l y r e l a t e d t o t h e o b t a i n i n g o r f o r m u l a 
t i o n o f t h e proposed c l a i m d i s p o s i t i o n agreement. C l a i m a n t has r e q u e s t e d r e c o n 
s i d e r a t i o n o f t h a t o r d e r c o n t e n d i n g t h a t under t h e c i r c u m s t a n c e s o f t h i s case, 
an e x t r a o r d i n a r y a t t o r n e y f e e i s j u s t i f i e d . C l aimant s u b m i t s an a d d i t i o n a l 
a f f i d a v i t f r o m h i s c o u n s e l s u p p o r t i n g a f i n d i n g o f e x t r a o r d i n a r y c i r c u m s t a n c e s . 

C l a i m a n t a l s o r e q u e s t s t e l e p h o n i c o r a l argument on h i s m o t i o n f o r r e c o n 
s i d e r a t i o n . A c l a i m a n t who i s n o t r e p r e s e n t e d by an a t t o r n e y has t h e s t a t u t o r y 
r i g h t t o appear b e f o r e t h e Board. ORS 656.236(1). Here, c l a i m a n t i s r e p r e 
s e n t e d by c o u n s e l . T h e r e f o r e , we deny c l a i m a n t ' s r e q u e s t f o r o r a l argument and 
proceed w i t h o u r r e v i e w . 

E n t i t l e m e n t t o an a t t o r n e y f e e i n c o n n e c t i o n w i t h a CDA i s e x p r e s s l y sub
j e c t t o OAR 438-15-052. When a c l a i m d i s p o s i t i o n agreement i s approved under 
t h e p r o v i s i o n s o f ORS 656.236 and OAR 438-09-020, an a t t o r n e y f e e may be 
approved by t h e Board i n an amount up t o 25 p e r c e n t o f t h e f i r s t $12,500 o f t h e 
agreement proceeds p l u s 10 p e r c e n t o f any amount o f proceeds i n excess o f 
$12,500. See OAR 438-15-052. Under e x t r a o r d i n a r y c i r c u m s t a n c e s , a f e e may be 
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approved i n excess o f t h e s t r i c t u r e s o f OAR 438-15-052. R o l l i e C l a r k , 43 Van 
N a t t a 194 ( 1 9 9 1 ) . 

Here, t h e a t t o r n e y f e e exceeds t h e amount a l l o w e d under OAR 438-15-052. 
The agreement p r o v i d e s t h a t t h e i n s u r e r w i l l pay c l a i m a n t a t o t a l o f $20,000 
w i t h $5,000 o f t h a t amount as an a t t o r n e y f e e . On r e c o n s i d e r a t i o n , c l a i m a n t 
c o n t e n d s t h a t t h e a t t o r n e y f e e i s j u s t i f i e d due t o t h e e x t r a o r d i n a r y c i r c u m 
s t a n c e s o f t h i s c l a i m . I n r e l i a n c e on c l a i m a n t ' s a d d i t i o n a l a f f i d a v i t r e g a r d i n g 
t h o s e c i r c u m s t a n c e s , t h e Board f i n d s e x t r a o r d i n a r y c i r c u m s t a n c e s s u r r o u n d i n g 
t h i s c l a i m w h i c h j u s t i f y an a t t o r n e y f e e w h i c h exceeds t h e s t r i c t u r e s o f OAR 
438-15-052. A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . 

The agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d by 
t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. The Board does n o t f i n d any 
s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 65 6 . 2 3 6 ( 1 ) . A c c o r d 
i n g l y , t h e c l a i m d i s p o s i t i o n agreement i s approved. An a t t o r n e y f e e p a y a b l e t o 
c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h e agreement i s a l s o approved. 

The p a r t i e s may move f o r r e c o n s i d e r a t i o n o f t h i s f i n a l Board o r d e r by 
f i l l i n g a m o t i o n f o r r e c o n s i d e r a t i o n w i t h i n 10 days o f t h e d a t e o f m a i l i n g o f 
t h i s o r d e r . OAR 438-09-035(1). 

IT I S SO ORDERED. 

September 16, 1991 C i t e as 43 Van N a t t a 1897 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GLENN ABBE, Claimant 
WCB Case No. Cl-01831 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Co u g h l i n , e t a l . , Claimant A t t o r n e y s 

Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

On September 3, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 438-15-052(1) p r o v i d e s t h a t , when a c l a i m d i s p o s i t i o n agreement i s 
approved, t h e Board may approve an a t t o r n e y f e e i n an amount up t o 25 p e r c e n t o f 
t h e f i r s t $12,500 o f t h e agreement proceeds p l u s 10 p e r c e n t o f t h e r e m a i n i n g 
p r o c e e d s . Under e x t r a o r d i n a r y c i r c u m s t a n c e s , an a t t o r n e y f e e e x c e e d i n g t h o s e 
s t r i c t u r e s may be approved. I d . 

Here, t h e agreement p r o v i d e s f o r c o n s i d e r a t i o n o f $17,500, o u t o f wh i c h 
t h e SAIF C o r p o r a t i o n w i l l r e c o v e r an overpayment o f $1,970.00, as p e r a 
March 18, 1990 D e t e r m i n a t i o n Order. Inasmuch as t h e overpayment was made p u r 
s u a n t t o p r i o r c l a i m s p r o c e s s i n g o b l i g a t i o n s , t h a t overpayment cannot q u a l i f y as 
"proceeds" o f t h e p a r t i e s ' CDA. Raymond E. Clonkev. 43 Van N a t t a 1778, 1779 
( 1 9 9 1 ) . Where t h e p a r t i e s i n c l u d e an overpayment o f compensation w i t h i n t h e 
s t a t e d sum o f t h e c l a i m d i s p o s i t i o n agreement, t h e approved a t t o r n e y f e e i s c a l 
c u l a t e d on t h e a c t u a l c o n s i d e r a t i o n c l a i m a n t r e c e i v e s under t h e agreement r a t h e r 
t h a n t h e s t a t e d sum. I d . Thus, a f t e r SAIF r e c o v e r s i t s $1,970.00 overpayment, 
c l a i m a n t s h a l l a c t u a l l y r e c e i v e agreement proceeds t o t a l l i n g $15,530.00. 
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The agreement r e c i t e s t h a t c l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e an a t t o r n e y 
f e e o f $3,625. Based on our c a l c u l a t i o n s , t h e proposed a t t o r n e y f e e exceeds t h e 
s t r i c t u r e s o f OAR 438-15-052(1) by $197.00. Moreover, t h e agreement does n o t 
i n d i c a t e any e x t r a o r d i n a r y c i r c u m s t a n c e s w h i c h would j u s t i f y t h e e x c e s s i v e f e e . 
Because t h e p r o p o s e d d i s p o s i t i o n exceeds t h e bounds o f our r u l e s , we f i n d i t i s 
un r e a s o n a b l e as a m a t t e r o f law. See OAR 438-09-020(2); Raymond E. Clonkev, 
s u p r a . A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e 
p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by sub m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a 
r e v i s e d agreement. 

I T I S SO ORDERED. 

September 16, 1991 C i t e as 43 Van N a t t a 1898 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MELVIN D. MANIRE JR., Claimant 

WCB Case Nos. 90-09620, 90-09619 & 90-09618 
ORDER DENYING MOTION TO DISMISS 

Welch, e t a l . , C l aimant A t t o r n e y s 
J u l e n e Quinn ( S a i f ) , Defense A t t o r n e y 

R o b e r t s , e t a l . , Defense A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

The SAIF C o r p o r a t i o n , on b e h a l f o f RSG F o r e s t P r o d u c t s , has r e q u e s t e d 
Board r e v i e w o f a Refere e ' s o r d e r f i n d i n g i t r e s p o n s i b l e f o r c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n and proposed s u r g e r y . Catch t h e Wind, I n c . and i t s i n s u r e r , C o n n e c t i 
c u t I n d e m n i t y ( C o n n e c t i c u t ) , has moved t h a t we d i s m i s s them as a p a r t y t o t h e s e 
p r o c e e d i n g s . The m o t i o n i s d e n i e d . 

FINDINGS OF FACT 

C l a i m a n t f i l e d h e a r i n g r e q u e s t s a g a i n s t s e v e r a l employers / i n s u r e r s con
t e s t i n g t h e i r d e n i a l s . The h e a r i n g r e q u e s t s were c o n s o l i d a t e d . P r i o r t o a May 
10, 1991 reconvened h e a r i n g , c l a i m a n t w i t h d r e w h i s h e a r i n g r e q u e s t i n WCB Case 
No. 91-00081, w h i c h p e r t a i n e d t o Dees Landscaping / L i b e r t y N o r t h w e s t I n s u r a n c e 
Corp.'s d e n i a l . T h e r e a f t e r , t h e Referee i s s u e d an o r d e r d i s m i s s i n g c l a i m a n t ' s 
h e a r i n g r e q u e s t i n s o f a r as i t p e r t a i n e d t o t h e Dees / L i b e r t y N o r t h w e s t d e n i a l . 

A l s o b e f o r e t h e May 10, 1991 reconvened h e a r i n g , c l a i m a n t e x p r e s s l y w i t h 
drew h i s h e a r i n g r e q u e s t c o n c e r n i n g C o n n c e c t i c u t ' s F e b r u a r y 27, 1991 d e n i a l . 
However, c l a i m a n t ' s h e a r i n g r e q u e s t r e g a r d i n g C o n n e c t i c u t was n o t d i s m i s s e d i n a 
s e p a r a t e R e f e r e e ' s o r d e r . I n s t e a d , t h e Referee documented c l a i m a n t ' s w i t h d r a w a l 
and t h e d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g C o n n e c t i c u t ' s d e n i a l 
i n h i s e v e n t u a l June 14, 1991 O p i n i o n and Order. 

A t t h e May 10, 1991 reconvened h e a r i n g , c l a i m a n t , RSG/SAIF and Ga r r o n 
Ground Management/SAIF l i t i g a t e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c e r v i c a l 
c o n d i t i o n and proposed s u r g e r y . T h e r e a f t e r , t h e Referee i s s u e d an o r d e r f i n d i n g 
RSG/SAIF r e s p o n s i b l e f o r t h e c l a i m . I n t h e same o r d e r , t h e R e f e r e e a l s o d i s 
m issed c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g C o n n e c t i c u t . RSG/SAIF t i m e l y 
r e q u e s t e d r e v i e w o f t h e Referee's o r d e r . T h e r e a f t e r , Garron Ground/SAIF a l s o 
r e q u e s t e d r e v i e w . 
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CONCLUSIONS OF LAW 

1899 

A l t h o u g h a Referee's c o n c l u s i o n s and o p i n i o n s i n c o n s o l i d a t e d cases may be 
s e p a r a t e l y s t a t e d , i f t h e Referee's d e c i s i o n s a r e c o n t a i n e d i n one f i n a l o r d e r , 
we r e t a i n j u r i s d i c t i o n t o c o n s i d e r a l l m a t t e r s c o n t a i n e d t h e r e i n . R i l e y E. 
L o t t . J r . , 42 Van N a t t a 239 ( 1 9 9 0 ) ; W i l l i a m E. Wood. 40 Van N a t t a 999 ( 1 9 8 8 ) . 

Here, C o n n e c t i c u t acknowledges t h a t c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g 
i t s d e n i a l was d i s m i s s e d w i t h i n t h e body o f t h e Referee's June 14, 1991 O p i n i o n 
and O r d er. Y e t , c o n t e n d i n g t h a t t h e WCB case number w h i c h p e r t a i n s t o c l a i m 
a n t ' s c l a i m w i t h C o n n e c t i c u t (WCB Case No. 91-00081) was n o t r e f e r r e d t o i n t h e 
Re f e r e e ' s o r d e r o r i n RSG/SAIF's r e q u e s t f o r Board r e v i e w , C o n n e c t i c u t argues 
t h a t i t i s n o t a p a r t y t o t h e s e p r o c e e d i n g s . We d i s a g r e e . 

To b e g i n , WCB Case No. 91-00081 p e r t a i n e d t o c l a i m a n t ' s h e a r i n g r e q u e s t 
c o n c e r n i n g Dees Landscaping / L i b e r t y N o r t h w e s t , w h i c h was d i s m i s s e d p u r s u a n t t o 
a s e p a r a t e , f i n a l , a p p e a l a b l e o r d e r . Thus, n e i t h e r t h a t case number nor t h e 
Re f e r e e ' s d i s m i s s a l o r d e r has any e f f e c t on c l a i m a n t ' s h e a r i n g r e q u e s t r e g a r d i n g 
C o n n e c t i c u t . I n any e v e n t , n e i t h e r t h e s t a t u t e s nor o u r r u l e s a s s i g n any s i g 
n i f i c a n c e t o case numbers; our r e v i e w i s o f appealed R e f e r e e s ' o r d e r s . See 
W i l l i a m E. Wood, supra, a t page 1001. Moreover, as C o n n e c t i c u t concedes, t h e 
d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t r e g a r d i n g t h e C o n n e c t i c u t d e n i a l was 
a c t u a l l y c o n t a i n e d i n t h e Referee's June 14, 1991 O p i n i o n and Order. 

Inasmuch as t h e d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g 
C o n n e c t i c u t was c o n t a i n e d i n one f i n a l o r d e r and s i n c e t h a t o r d e r has been 
a p p e a l e d , we r e t a i n j u r i s d i c t i o n over t h a t h e a r i n g r e q u e s t and C o n n e c t i c u t 
r emains a p a r t y t o t h i s p r o c e e d i n g . See Z u r i c h I n s . Co. v. D i v e r s i f i e d R i s k 
Management, 300 Or 47 ( 1 9 8 5 ) ; R i l e y E. L o t t , s u p r a ; Rual E. T i g n e r . 40 Van 
N a t t a 1789 ( 1 9 8 8 ) . However, c o n s i d e r i n g t h e c i r c u m s t a n c e s c o n c e r n i n g t h e d i s 
m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t r e g a r d i n g C o n n e c t i c u t ' s d e n i a l and t h e r e 
m a i n i n g p a r t i e s ' l a c k o f o p p o s i t i o n t o C o n n e c t i c u t ' s d i s m i s s a l m o t i o n , as a 
p r a c t i c a l m a t t e r , C o n n e c t i c u t ' s p a r t i c i p a t i o n i n t h i s case w i l l l i k e l y be 
n o m i n a l . L o t t , s u p r a . 

A c c o r d i n g l y , C o n n e c t i c u t ' s m o t i o n t o d i s m i s s i s d e n i e d . The b r i e f i n g 
s c h e d u l e s h a l l be r e v i s e d as f o l l o w s . RSG/SAIF's a p p e l l a n t ' s b r i e f s h a l l be due 
21 days f r o m t h e d a t e o f t h i s o r d e r . C l a i m a n t ' s , C o n n e c t i c u t ( i f a n y ) , and 
Gar r o n Ground/SAIF's respondent's b r i e f s s h a l l be due 21 days f r o m t h e d a t e o f 
m a i l i n g o f RSG/SAIF's b r i e f . Garron Ground/SAIF's b r i e f s h a l l a l s o i n c l u d e i t s 
c r o s s - a p p e l l a n t ' s b r i e f . RSG/SAIF's r e p l y / c r o s s - r e s p o n d e n t ' s b r i e f , c l a i m a n t ' s 
c r o s s - r e s p o n d e n t ' s b r i e f , and C o n n e c t i c u t ' s c r o s s - r e s p o n d e n t ' s b r i e f ( i f any) 
s h a l l be due 14 days f r o m t h e d a t e o f m a i l i n g o f Garron Ground/SAIF's b r i e f . 
G a r r o n Ground/SAIF's c r o s s - r e p l y s h a l l be due 14 days f r o m t h e d a t e o f m a i l i n g 
o f t h e l a t e s t t i m e l y c r o s s - r e s p o n d e n t ' s b r i e f . T h e r e a f t e r , t h i s m a t t e r w i l l be 
d o c k e t e d f o r r e v i e w . 

I T IS SO ORDERED. 



1900 C i t e as 43 Van Natta 1900 (1991) September 16, 1991 

I n the Matter of the Compensation of 
DAVID A. MARTINA, Claimant 

WCB Case No. 90-17457 
ORDER ON REVIEW 

Karen M. Werner, Claimant Attorney 
Nelson, e t a l . , Defense Attorneys 

Reviewed by Board Members Gunn and Westerband. 

The i n s u r e r r e q u e s t s review of Referee L i v e s l e y ' s order t h a t i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a back i n j u r y from 32 per
cent (102.4 d e g r e e s ) , as awarded by Determination Order, to 49 percent (156.8 
d e g r e e s ) . On review, the i s s u e i s extent of unscheduled permanent d i s a b i l i t y . 
We r e v e r s e . 

FINDINGS OF FACT 

We adopt the Referee's "Findings of F a c t " with the f o l l o w i n g supplementa
t i o n . Claimant has worked as a t r u c k d r i v e r f o r 23 y e a r s . Claimant's a t - i n j u r y 
job r e q u i r e d heavy work, which involved l i f t i n g up to 100 pounds. A f t e r c l a i m 
ant's surgery, Dr. F i l a r s k i , c laimant's t r e a t i n g p h y s i c i a n , r e s t r i c t e d him from 
bending, l i f t i n g , and c a r r y i n g . (Ex. 1-22). Claimant r e t u r n e d t o sedentary 
modified work, which r e q u i r e d no l i f t i n g or c a r r y i n g . (Ex. 11, T r . 7 ) . He 
worked a t t h i s modified job f o r approximately nine months and then was l a i d o f f 
when the employer s o l d p a r t of h i s t r u c k i n g b u s i n e s s . (Ex. 22-2, T r . 9 ) . 

FINDINGS OF ULTIMATE FACT 

Claimant has competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t , namely t r u c k 
d r i v i n g . 

As a r e s u l t of h i s work a c t i v i t i e s f o r the i n s u r e d , c l a i m a n t s u f f e r s from 
a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use of h i s back. 

CONCLUSIONS OF LAW AND OPINION 

Claima n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on March 22, 1990. His 
c l a i m was c l o s e d by Determination Order on August 30, 1990. I n r a t i n g c l a i m 
ant's permanent d i s a b i l i t y , we apply the January 1, 1989 standards, which are 
the standards e f f e c t i v e at the time of the Determination Order. (WCD Admin. 
Order 7-1988); former OAR 436-35-001 e t seg. 

The p a r t i e s do not d i s p u t e the values assigned to age ( 1 ) , formal educa
t i o n (1) and s k i l l s ( 3 ) . Therefore, we do not address those i s s u e s . 

T r a i n i n g 

The Referee a s s i g n e d a value of +1 based on h i s c o n c l u s i o n t h a t c l a i m a n t ' s 
t r a i n i n g as a shoe r e p a i r p e r s o n was of no value because claimant had never a c t u 
a l l y performed t h a t work and t h e r e was no market f o r i t . We agree w i t h the 
i n s u r e r ' s c o n t e n t i o n t h a t claimant has demonstrated competence i n some s p e c i f i c 
v o c a t i o n a l p u r s u i t . 

Former OAR 436-35-300(5) provides t h a t no t r a i n i n g v a l u e i s allowed f o r 
workers who have competence i n some s p e c i f i c v o c a t i o n a l p u r s u i t . " S p e c i f i c 
v o c a t i o n a l p u r s u i t " means employment other than an e n t r y l e v e l p o s i t i o n . Jimmie 
L. Wilson. 42 Van Natta 2526 (1990); L a r r y L. McDouqal. 42 Van Natta 1544 
(1990). Claimant has worked as a t r u c k d r i v e r f o r 23 y e a r s . We f i n d t h a t h i s 
employment r e c o r d e s t a b l i s h e s t h a t he has demonstrated competence i n t h a t spe
c i f i c v o c a t i o n a l p u r s u i t . See Raymond S. V o l l e r . 43 Van Natta 72 (1991). 
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Because o f t h a t f i n d i n g , we do n o t address t h e i s s u e o f whether h i s shoe r e p a i r 
p e r s o n t r a i n i n g q u a l i f i e s as competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . 
T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 0. Former OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) . 

A d a p t a b i l i t y 

The R eferee a s s i g n e d a v a l u e o f +6 based on Dr. F i l a r s k i ' s l i m i t a t i o n o f 
s e d e n t a r y t o l i g h t work. The i n s u r e r argues t h a t c l a i m a n t ' s a t i n j u r y j o b was 
medium work and he r e t u r n e d t o l i g h t m o d i f i e d work. A l t h o u g h we agree t h a t 
c l a i m a n t r e t u r n e d t o m o d i f i e d work, we do n o t agree w i t h t h e i n s u r e r ' s r a t i n g o f 
c l a i m a n t ' s j o b s . 

C l a i m a n t was r e l e a s e d t o m o d i f i e d work by h i s a t t e n d i n g p h y s i c i a n i n May 
1989 and d i d i n f a c t r e t u r n t o t h e m o d i f i e d work. He worked u n t i l t h e employer 
s o l d most o f h i s t r u c k i n g b u s i n e s s and l a i d o f f most o f h i s employees, i n c l u d i n g 
c l a i m a n t . (Ex. 22-2, T r . 9 ) . He was n o t w o r k i n g a t t h e t i m e o f t h e h e a r i n g be
cause t h e j o b ended, n o t because o f h i s compensable i n j u r y . T h e r e f o r e , we con
c l u d e t h a t c l a i m a n t ' s a d a p t a b i l i t y i s p r o p e r l y d e t e r m i n e d under f o r m e r OAR 436-
3 5 - 3 1 0 ( 3 ) . See Cleophas C. Chambliss, 43 Van N a t t a 904 ( 1 9 9 1 ) . 

The m a t r i x a t f o r m e r OAR 436-35-310(3) compares t h e p h y s i c a l c a p a c i t y o f 
c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e 
m o d i f i e d work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l c a p a c i t y 
t o do h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. See Cleophas C. 
C hambliss, s u p r a . 

The employer r e p o r t e d t h a t h i s company u s u a l l y l o a d e d and u n l o a d e d t h e 
t r u c k s by f o r k l i f t , and when u n l o a d i n g by hand was r e q u i r e d , t h e d r i v e r s were 
i n s t r u c t e d t o h i r e "lumpers." (Ex. 2 2 - 3 ) . However, t h e employer d i d n o t i n d i 
c a t e w h e t h e r t h e d r i v e r s a c t u a l l y h i r e d "lumpers" o r d i d n o t h e l p them u n l o a d . 

The i n s u r e r argues t h a t c l a i m a n t o n l y t e s t i f i e d t o " h a n d l i n g " up t o 100 
pounds, and t h a t i t i s n o t c l e a r t h a t t h i s " h a n d l i n g " i n c l u d e d a c t u a l l i f t i n g . 
( T r . 5 ) . However, c l a i m a n t t e s t i f i e d t h a t , a f t e r h i s s u r g e r y , he was n o t a b l e 
t o r e t u r n t o h i s r e g u l a r t r u c k d r i v i n g j o b which i n v o l v e d " l i f t i n g up t o 100 
pounds." ( T r . 7 ) . The Referee found c l a i m a n t c r e d i b l e and we agree w i t h t h i s 
f i n d i n g based on t h e r e c o r d . On t h i s b a s i s , we f i n d t h a t c l a i m a n t ' s a t i n j u r y 
j o b r e q u i r e d t h e p h y s i c a l c a p a c i t y t o p e r f o r m heavy work. 

The i n s u r e r argues t h a t Dr. F i l a r s k i ' s l i m i t a t i o n o f "no heavy l i f t i n g " 
and c l a i m a n t ' s t e s t i m o n y t h a t he can o c c a s i o n a l l y l i f t 20 pounds e s t a b l i s h e s 
t h a t t h e m o d i f i e d j o b r e q u i r e d l i g h t work. (Ex. 15, T r . 15) . We d i s a g r e e . The 
s p e c i f i c j o b d e s c r i p t i o n s t a t e d t h a t no l i f t i n g o r c a r r y i n g was r e q u i r e d . (Ex. 
1 1 , T r . 7 ) . T h e r e f o r e , we conclude t h a t t h e m o d i f i e d j o b r e q u i r e d s e d e n t a r y 
work. T h i s i s t r u e even though by c l a i m a n t ' s own t e s t i m o n y he i s c a p a b l e o f 
l i g h t work. Former OAR 436-35-310(3); Cleophas C. Chambliss, s u p r a . 

C o n s e q u e n t l y , we c o n c l u d e t h a t t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s t h e 
d i f f e r e n c e between t h e p h y s i c a l c a p a c i t y necessary t o p e r f o r m t h e u s u a l and cus
t o m a r y work (heavy) and t h e p h y s i c a l c a p a c i t y t o p e r f o r m t h e m o d i f i e d j o b 
( s e d e n t a r y ) , o r 3. Former OAR 436-35-310(3). 

I m p a i r m e n t 

The i n s u r e r o n l y d i s p u t e s t h e Referee's assignment o f 5 p e r c e n t f o r a 
c h r o n i c c o n d i t i o n r e s u l t i n g i n l o s s o f r e p e t i t i v e use. Former OAR 436-35-
3 2 0 ( 4 ) . T h e r e f o r e , we address o n l y t h i s element o f t h e R e f e r e e ' s i m p a i r m e n t 
c a l c u l a t i o n . We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n on t h e assignment 
o f 5 p e r c e n t f o r l o s s o f r e p e t i t i v e use w i t h t h e f o l l o w i n g comments. 
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The i n s u r e r contends t h a t c l a i m a n t d i d n o t e s t a b l i s h t h a t t h e l o s s o f 
r e p e t i t i v e use dia g n o s e d by Dr. F i l a r s k i was caused by t h e i n j u r y a t i t s i n s u r e d 
and n o t a p r e v i o u s i n j u r y f o r a n o t h e r employer. However, i n s u p p o r t o f i t s con
t e n t i o n t h a t t h e p r i o r i n j u r y c r e a t e d a c h r o n i c c o n d i t i o n , t h e i n s u r e r c i t e s an 
e x h i b i t t h a t was n o t a d m i t t e d i n t o t h e r e c o r d . (Ex. 1-4). F u r t h e r m o r e , Dr. 
F i l a r s k i r e l e a s e d c l a i m a n t t o r e t u r n t o work w i t h o u t l i m i t a t i o n s a f t e r h i s p r i o r 
i n j u r y . (Ex. 1-6, T r . 4 ) . 

T h e r e f o r e , c l a i m a n t ' s t o t a l impairment i s 13 p e r c e n t , as c a l c u l a t e d by t h e 
Re f e r e e . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 4, t h e sum i s 5. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 3, t h e p r o d u c t i s 15. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 13, t h e r e s u l t i s 28 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 28 p e r c e n t . 

The i n s u r e r has n o t sought a r e d u c t i o n i n t h e D e t e r m i n a t i o n Order award o f 
32 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . Consequently, we a f f i r m t h a t 
award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 13, 1991 i s r e v e r s e d . I n l i e u o f t h e 
Refere e ' s award o f 49 p e r c e n t (156.8 d e g r e e s ) , t h e D e t e r m i n a t i o n Order award o f 
32 p e r c e n t (102.4 degrees) unscheduled permanent d i s a b i l i t y i s r e i n s t a t e d and 
a f f i r m e d . 

September 16, 1991 C i t e as 43 Van N a t t a 1902 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DEAN A. MINTUN, Claimant 
WCB Case No. 88-03011 

ORDER ON REMAND 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

Nelson, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f App e a l s . 
L i b e r t y N o r t h w e s t I n s u r a n c e Corp. v. M i n t u n , 107 Or App 779 ( 1 9 9 1 ) . I n o u r 
p r i o r o r d e r , we f o u n d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s r i g h t s h o u l 
d e r and neck c o n d i t i o n compensable because c l a i m a n t had e s t a b l i s h e d t h a t h i s 
work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause o f h i s c o n d i t i o n . However, i n a 
r e c e n t case, t h e c o u r t h e l d t h a t a c l a i m a n t must e s t a b l i s h t h a t h i s employment 
was t h e m a j o r c o n t r i b u t i n g cause o f h i s c o n d i t i o n o r t h e w o r s e n i n g o f h i s under
l y i n g c o n d i t i o n . See Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 ( 1 9 9 1 ) . 
C o n s e q u e n t l y , t h e c o u r t has remanded t h i s m a t t e r t o us f o r r e c o n s i d e r a t i o n i n 
l i g h t o f Aschbacher. 

FINDINGS OF FACT 

We adopt and r e p u b l i s h t h e " F i n d i n g s o f F a c t " c o n t a i n e d i n o u r May 30, 
1990 Order on Review. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had proved t h a t h i s work a c t i v i t i e s 
m a t e r i a l l y caused o r worsened h i s adhesive c a p s u l i t i s and t e n d i n i t i s c o n d i t i o n s . 
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On t h i s b a s i s , t h e Referee s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m . R e l y i n g on Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , 
we a f f i r m e d t h e Referee's o r d e r and n o t e d t h a t c l a i m a n t need o n l y p r o v e t h a t h i s 
work a c t i v i t i e s m a t e r i a l l y c o n t r i b u t e d t o a symptomatic e x a c e r b a t i o n . 

The C o u r t o f Appeals r e c e n t l y h e l d t h a t t o e s t a b l i s h c o m p e n s a b i l i t y o f an 
o c c u p a t i o n a l d i s e a s e under former ORS 656.802, c l a i m a n t must p r o v e t h a t h i s work 
a c t i v i t i e s were t h e m a j or c o n t r i b u t i n g cause o f h i s c o n d i t i o n o r o f t h e worsen
i n g o f h i s u n d e r l y i n g c o n d i t i o n . See Aetna C a s u a l t y Co. v. Aschbacher. supra. 
I n l i g h t o f t h e c o u r t ' s d e c i s i o n , we r e v i e w t h e r e c o r d t o d e t e r m i n e c o m pensabil
i t y o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . 

We adhere t o and r e p u b l i s h t h a t p o r t i o n o f t h e " C o n c l u s i o n s o f Law" i n our 
p r i o r Order on Review t h a t agreed w i t h t h e Referee's a n a l y s i s o f t h i s c l a i m as a 
c o n d i t i o n r e s u l t i n g f r o m a " s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s " under 
f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

To e s t a b l i s h t h a t h i s c o n d i t i o n i s compensable under s u b s e c t i o n ( l ) ( c ) , 
c l a i m a n t must p r o v e t h a t h i s work exposure i n c l u d e d a s e r i e s o f t r a u m a t i c e v e n t s 
w h i c h were t h e major cause o f t h e onset o r w o r s e n i n g o f t h e a d h e s i v e c a p s u l i t i s 
and t e n d i n i t i s c o n d i t i o n s and r e q u i r e d m e d i c a l s e r v i c e s o r r e s u l t e d i n d i s a b i l 
i t y . See Aetna C a s u a l t y Co. v. Aschbacher, supra. M a j o r cause means an a c t i v 
i t y o r e x posure o r c o m b i n a t i o n o f a c t i v i t i e s o r exposures w h i c h c o n t r i b u t e s more 
t o t h e o n s e t o r w o r s e n i n g t h a n non-employment c o n d i t i o n s , e x p l a n a t i o n s , o r expo
s u r e s . See McGarrah v. SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; D e t h l e f s v. H v s t e r Co., 
295 Or 309-310 ( 1 9 8 3 ) ; David K. Bover, 43 Van N a t t a 561 ( 1 9 9 1 ) . 

We f i n d t h a t t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n . R esolu
t i o n o f t h e i s s u e r e q u i r e s e x p e r t m e d i c a l e v i d e n c e . See U r i s v. Compensation 
Department, 247 Or 420, 424 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
105, 109 ( 1 9 8 5 ) . 

Here, t h e r e c o r d c o n t a i n s t h r e e m e d i c a l o p i n i o n s on t h e i s s u e o f causa
t i o n . C l a i m a n t underwent a b i o p s y f o r h i s noncompensable lymphoma c o n d i t i o n on 
November 17, 1987. He r e t u r n e d t o h i s r e g u l a r j o b on November 19, 1987 and con
t i n u e d w o r k i n g t h r o u g h January 11 , 1988. On November 24, 1987, c l a i m a n t r e t u r n 
ed t o Dr. C handler, h i s t r e a t i n g p h y s i c i a n f o r h i s lymphoma c o n d i t i o n , c o m p l a i n 
i n g o f r i g h t s h o u l d e r p a i n s i n c e t h e b i o p s y . (Ex. 5 2 - 1 ) . A t t h a t t i m e , Dr. 
C h a n d l e r a t t r i b u t e d t h e s h o u l d e r p a i n t o "post s u r g e r y s o r e n e s s . " (Ex. 5 2 - 2 ) . 
On May 16, 1988, Dr. Chandler o p i n e d t h a t c l a i m a n t ' s "work exposure p r e c i p i t a t e d 
and c o n t i n u a l l y a g g r a v a t e d h i s r i g h t s h o u l d e r c o n d i t i o n . " (Ex. 6 7 ) . 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; however, i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b 
l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . Here, we f i n d p e r s u a s i v e reasons n o t t o r e l y on 
Dr. C h a n d l e r ' s o p i n i o n . Chandler's May 16, 1988 o p i n i o n i s c o n c l u s o r y . Fur
t h e r m o r e , we a t t a c h l i t t l e p r o b a t i v e w e i g h t t o t h i s l a t e r change o f o p i n i o n 
because i t c o n t a i n e d no m e d i c a l a n a l y s i s . Moe v. C e i l i n g Systems, 44 Or App 429 
( 1 9 8 0 ) ; Raul A. H e r r e r a , 40 Van N a t t a 1281 ( 1 9 8 8 ) . 

Dr. Chandler r e f e r r e d c l a i m a n t t o Dr. Raether, M.D., f o r t r e a t m e n t o f h i s 
r i g h t s h o u l d e r p a i n . Dr. Raether diagnosed a d h e s i v e c a p s u l i t i s w h i c h he f o u n d 
c o u l d f o l l o w s u r g e r y and n o t e d t h a t c l a i m a n t ' s work a g g r a v a t e d t h e p r o c e s s . 
(Ex. 6 0 - 2 ) . However, he concluded t h a t no major c o n t r i b u t i n g cause was e s t a b 
l i s h e d f o r c l a i m a n t ' s s h o u l d e r p a i n , a l t h o u g h he o p i n e d t h a t t h e c a p s u l i t i s may 
have been p r e c i p i t a t e d by t h e b i o p s y based on t h e t e m p o r a l c o n n e c t i o n . (Ex. 
6 5 ) . We f i n d t h a t Dr. Raether's o p i n i o n s do n o t s u p p o r t a f i n d i n g t h a t 



1904 Dean A. M i n t u n , .43 Van N a t t a 1902 (1991) 

c l a i m a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s c a p s u l i t i s 
c o n d i t i o n o r o f a w o r s e n i n g o f t h a t c o n d i t i o n . 

On May 4, 1988, Dr. M c N e i l l , o r t h o p e d i s t , p e r f o r m e d an in d e p e n d e n t m e d i c a l 
e x a m i n a t i o n . He c o n c l u d e d t h a t t h e p a i n r e s u l t i n g f r o m t h e b i o p s y p r e d i s p o s e d 
c l a i m a n t t o t e n d i n i t i s and c a p s u l i t i s and t h a t w o r k i n g w i t h t e n d i n i t i s "may have 
made him t e m p o r a r i l y worse". (Ex. 66-1). However, t h e p o s s i b i l i t y o f a tempo
r a r y symptomatic w o r s e n i n g i s i n s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t ' s work 
a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n o r o f a 
w o r s e n i n g o f h i s c o n d i t i o n . Aetna C a s u a l t y Co. v. Aschbacher, s u p r a ; Gormlev v. 
SAIF, 52 Or App 1055 ( 1 9 8 1 ) . 

Based on t h e a f o r e m e n t i o n e d r e a s o n i n g , we a r e un a b l e t o f i n d t h a t c l a i m 
a n t ' s work exposure was t h e major c o n t r i b u t i n g cause o f t h e o n s e t o r w o r s e n i n g 
o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . Consequently, c l a i m a n t has f a i l e d t o c a r r y 
h i s b u r den o f p r o o f . See Aetna C a s u a l t y Co. v. Aschbacher, s u p r a . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d June 2 1 , 1988 
i s r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The Re f e r e e ' s 
a t t o r n e y f e e award i s a l s o r e v e r s e d . Our p r i o r a t t o r n e y f e e award i s w i t h d r a w n . 

I T I S SO ORDERED. 

September 16, 1991 C i t e as 43 Van N a t t a 1904 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GLENN A. SMITH, Claimant 
WCB Case No. 88-15167 

ORDER ON REMAND 
Robert E. Nelson, Claimant A t t o r n e y 
Meyers & Radl e r , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Ap p e a l s . 
Wagner M i n i n g Equipment Company v. Smith, 107 Or App 781 ( 1 9 9 1 ) . The c o u r t has 
r e v e r s e d o u r p r i o r o r d e r , w h i c h found c l a i m a n t ' s c l a i m f o r a low back c o n d i t i o n 
compensable because c l a i m a n t had e s t a b l i s h e d t h a t h i s work was a m a t e r i a l con
t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r t r e a t m e n t . The c o u r t remanded f o r 
c o n s i d e r a t i o n i n l i g h t o f Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 
( 1 9 9 1 ) , and L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n v. Damm. 107 Or App 764 
( 1 9 9 1 ) , w h i c h h e l d t h a t a c l a i m a n t must e s t a b l i s h t h a t h i s employment was t h e 
major c o n t r i b u t i n g cause o f t h e c o n d i t i o n i n o r d e r t o prov e an o c c u p a t i o n a l d i s 
ease under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . We proceed w i t h o ur r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " U l t i m a t e F i n d i n g s o f F a c t " 
w i t h t h e f o l l o w i n g c o r r e c t i o n and s u p p l e m e n t a t i o n . 

C l a i m a n t was examined by Dr. Hershewe, D.O., on J u l y 5, 1988. 

Cl a i m a n t s u s t a i n e d r e p e t i t i v e trauma t o h i s low back w h i l e employed w i t h 
t h e s e l f - i n s u r e d employer. 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r Order on Review, we found t h a t c l a i m a n t ' s c l a i m was a c l a i m 
f o r an o c c u p a t i o n a l d i s e a s e . The employer argues t h a t , because c l a i m a n t ' s f i r s t 
o n s e t o f p a i n was sudden and o c c u r r e d w h i l e c l a i m a n t was n o t w o r k i n g , he 
s u f f e r e d an i n j u r y , n o t i n t h e course and scope o f h i s employment. We do n o t 
agree, and c o n t i n u e t o f i n d t h a t c l a i m a n t s u f f e r e d an o c c u p a t i o n a l d i s e a s e . 
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An i n j u r y i s d i s t i n g u i s h e d from an o c c u p a t i o n a l d i s e a s e b o t h by t h e f a c t 
t h a t t h e f o r m e r i s s a i d t o be unexpected, and t h e f a c t t h a t where an occupa
t i o n a l d i s e a s e i s g r a d u a l i n o n s e t , an i n j u r y i s "sudden i n o n s e t . " James v. 
SAIF, 290 Or 242, 248 ( 1 9 8 1 ) ; C l a r k v. Erdman Meat Pa c k i n g . 88 Or App 1 ( 1 9 8 7 ) ; 
O'Neal v. S i s t e r s o f P r o v i d e n c e , 22 Or App 9, 16 ( 1 9 7 5 ) . 

I n d e t e r m i n i n g whether c l a i m a n t ' s c o n d i t i o n was "unexpected," we c o n s i d e r 
t h e l i k e l i h o o d t h a t t h e c o n d i t i o n would r e s u l t f r o m t h e k i n d , r a t e and d u r a t i o n 
o f a c t i v i t y o r exposure r e l a t e d t o h i s employment as a w e l d e r . See O'Neal v. 
S i s t e r s o f P r o v i d e n c e , supra a t 17. 

Bot h Dr. Baum, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and Dr. D u f f , an independent 
e xaminer, acknowledge t h a t c l a i m a n t ' s work i s p h y s i c a l l y s t r e n u o u s . H i s work 
i n v o l v e s t h e p u s h i n g and p u l l i n g o f heavy s t e e l p l a t e s and l i f t i n g , b e n d i n g and 
t w i s t i n g w h i l e w e l d i n g t h e m e t a l . Claimant had worked a t such employment f o r 
t h i r t e e n y e a r s p r i o r t o h i s f i r s t l e g p a i n . 

C l a i m a n t f i r s t e x p e r i e n c e d severe l e g symptoms w h i l e o f f t h e j o b i . e . , 
when he was r i d i n g i n t h e passenger seat o f a v e h i c l e . However, such an event 
i s n o t d e t e r m i n a t i v e . I n s t e a d , c o n s i d e r i n g t h e k i n d , r a t e and d u r a t i o n o f 
c l a i m a n t ' s work a c t i v i t y , and Dr. Baum's o p i n i o n r e g a r d i n g t h e cause o f c l a i m 
a n t ' s c o n d i t i o n , we conclude t h a t t h e c o n d i t i o n was n o t un e x p e c t e d and i s 
p r o p e r l y a n a l y z e d as an o c c u p a t i o n a l d i s e a s e . x 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e m a j o r con
t r i b u t i n g cause o f h i s d i s c h e r n i a t i o n . I n so f i n d i n g , t h e R e f e r e e r e l i e d on 
t h e o p i n i o n o f Dr. Baum, c l a i m a n t ' s t r e a t i n g p h y s i c i a n . We a l s o f i n d Dr. Baum's 
o p i n i o n p e r s u a s i v e . 

Dr. Baum was aware o f c l a i m a n t ' s p h y s i c a l l y s t r e n u o u s work a c t i v i t i e s , 
a l t h o u g h he o r i g i n a l l y d i d n o t know t h a t c l a i m a n t ' s h e r n i a t e d d i s c f i r s t mani
f e s t e d i t s e l f as l e g p a i n w h i l e c l a i m a n t was r i d i n g i n a c a r on a nonwork-
r e l a t e d t r i p . However, a t a d e p o s i t i o n , a f t e r Baum became aware o f when c l a i m 
a n t f i r s t had symptoms o f t h e h e r n i a t e d d i s c , he p e r s i s t e d i n s t a t i n g t h a t 
c l a i m a n t ' s work exposure was t h e major c o n t r i b u t i n g cause o f a d e g e n e r a t i v e d i s c 
c o n d i t i o n and subsequent h e r n i a t e d d i s c . Dr. Baum b e l i e v e d t h a t c l a i m a n t ' s work 
o v e r s e v e r a l y e a r s c o n t r i b u t e d t o a d e g e n e r a t i v e p r o c e s s w h i c h w o u l d e v e n t u a l l y 
become a p p a r e n t when some event o c c u r r e d . Here, t h e eve n t happened t o oc c u r 
w h i l e c l a i m a n t was n o t a t work b u t , n e v e r t h e l e s s , t h e p r e v i o u s p h y s i c a l l y 
s t r e n u o u s work a c t i v i t i e s , over a l o n g p e r i o d o f t i m e , p r e c i p i t a t e d t h e e v e n t . 

C l a i m a n t ' s f a m i l y p h y s i c i a n , Dr. Janzen, a l s o b e l i e v e d t h a t i t was h i g h l y 
p r o b a b l e t h a t c l a i m a n t ' s back c o n d i t i o n was r e l a t e d t o h i s work. Janzen has 
been c l a i m a n t ' s p h y s i c i a n f o r w e l l over t e n y e a r s , was aware o f c l a i m a n t ' s work 
a c t i v i t i e s and knew t h a t , o t h e r t h a n work, c l a i m a n t l e d a v e r y s e d e n t a r y l i f e . 

I n c o n t r a s t t o Dr. Baum and Dr. Janzen, a f t e r an ind e p e n d e n t e x a m i n a t i o n , 
Dr. D u f f b e l i e v e d t h a t c l a i m a n t ' s d i s c s p o n t a n e o u s l y r u p t u r e d and was n o t a r e 
s u l t o f an o c c u p a t i o n a l d i s e a s e . We are n o t persuaded by D u f f ' s o p i n i o n i n t h a t 
t h e t r e a t i n g p h y s i c i a n ' s f a m i l i a r i t y w i t h c l a i m a n t f a r o u t w e i g h s Dr. D u f f ' s one
t i m e exam. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we c o n t i n u e t o c o n c l u d e t h a t c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m i s compensable. The Referee's o r d e r d a t e d January 
23, 1989 i s a f f i r m e d and our p r i o r o r d e r , as supplemented h e r e i n , i s r e p u b 
l i s h e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ELLA L. AMES, Claimant 
WCB Case No. 90-16109 

ORDER ON REVIEW 
B u r t , e t a l . , C l a i m a n t A t t o r n e y s 

G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r t h a t 
d e c l i n e d t o award an assessed a t t o r n e y f e e f o r her c o u n s e l ' s s e r v i c e s i n o b t a i n 
i n g r e s c i s s i o n o f t h e s e l f - i n s u r e d employer's d e n i a l o f her l e f t h i p s t r e s s 
f r a c t u r e c l a i m . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e , r e l y i n g on Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , c o n c l u d e d 
t h a t no a t t o r n e y f e e was a v a i l a b l e f o r a d e n i a l r e s c i n d e d p r i o r t o h e a r i n g . 
However, s i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e has e f f e c t i v e l y o v e r r u l e d 
Jones by amending ORS 656.386(1) t o a l l o w an a t t o r n e y f e e i f an a t t o r n e y i s 
i n s t r u m e n t a l i n o b t a i n i n g compensation, even i f a h e a r i n g i s n o t h e l d . See ORS 
656.386(1) (amended June 1991). That amendment a p p l i e s r e t r o a c t i v e l y t o cases 
i n w h i c h t h e o r d e r was n o t f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f t h e a c t . SB 
540, 3. Such i s t h e case he r e . 

I n an a l t e r n a t i v e f i n d i n g , t h e Referee concl u d e d t h a t c l a i m a n t ' s c o u n s e l 
was i n s t r u m e n t a l i n o b t a i n i n g m e d i c a l r e p o r t s which l e d t o t h e r e s c i s s i o n o f t h e 
employer's d e n i a l and r e s u l t e d i n compensation i n t h e fo r m o f m e d i c a l and tempo
r a r y d i s a b i l i t y b e n e f i t s . We agree w i t h t h e Referee t h a t c l a i m a n t ' s c o u n s e l was 
i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . We, 
t h e r e f o r e , c o n c l u d e t h a t an a t t o r n e y f e e f o r s e r v i c e s p r i o r t o t h e h e a r i n g i s 
w a r r a n t e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s p r i o r t o t h e h e a r i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $1,050, t o be 
p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y 
o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

F i n a l l y , t h e Referee awarded c l a i m a n t ' s c o u n s e l an approved, o u t - o f - c o m 
p e n s a t i o n f e e . Because we have d e t e r m i n e d t h a t c l a i m a n t ' s c o u n s e l i s e n t i t l e d 
t o an assessed f e e under ORS 656.386(1), we conclude t h a t a f e e under ORS 
656.386(2) i s no l o n g e r w a r r a n t e d , as t h a t s t a t u t e p r o v i d e s f o r a f e e o u t o f 
compensation " i n a l l o t h e r cases", i . e . , i n cases i n w h i c h an a t t o r n e y f e e has 
n o t been awarded on a n o t h e r b a s i s . A c c o r d i n g l y , we r e v e r s e t h e R e f e r e e ' s 
approved a t t o r n e y f e e award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 28, 1990 i s r e v e r s e d . That p o r t i o n o f 
t h e R e f e r e e ' s o r d e r t h a t d e c l i n e d t o award an assessed a t t o r n e y f e e f o r s e r v i c e s 
c o n c e r n i n g t h e s e l f - i n s u r e d employer's r e s c i s s i o n o f i t s d e n i a l p r i o r t o h e a r i n g 
i s r e v e r s e d . For s e r v i c e s r e n d e r e d i n c o n j u n c t i o n w i t h t h e r e s c i s s i o n o f t h e 
d e n i a l , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $1,050, 
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p a y a b l e by t h e s e l f - i n s u r e d employer. The Referee's approved a t t o r n e y f e e award 
i s a l s o r e v e r s e d . I n o t h e r words, c l a i m a n t ' s t o t a l a t t o r n e y f e e award s h a l l n o t 
exceed $1,050. I n t h e event t h e employer has a l r e a d y p a i d a l l o r any p o r t i o n o f 
t h e R e f e r e e ' s approved f e e t o c l a i m a n t ' s a t t o r n e y , such payments s h a l l be o f f s e t 
a g a i n s t t h i s assessed a t t o r n e y f e e award and t h e employer s h a l l r e i m b u r s e c l a i m 
a n t i n t h e amount o f t h e approved f e e p r e v i o u s l y p a i d , i f any. 

September 17, 1991 C i t e as 43 Van N a t t a 1907 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROCKY L. COBLE, Claimant 
WCB Case No. 90-10159 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 

A l l e n Ludwick ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g , Westerband, and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r 
t h a t : ( 1 ) f o u n d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y on A p r i l 7, 1990; (2) 
d i r e c t e d i t t o pay te m p o r a r y d i s a b i l i t y compensation f o r A p r i l 6, 1990; and (3) 
awarded 6 p e r c e n t (9 degrees) scheduled permanent p a r t i a l d i s a b i l i t y f o r a l e f t 
knee c o n d i t i o n , whereas a D e t e r m i n a t i o n Order had awarded 3 p e r c e n t (4.5 
d e g r e e s ) . I n i t s b r i e f , SAIF o b j e c t s t o t h e Referee's a d m i s s i o n o f c l a i m a n t ' s 
t e s t i m o n y c o n c e r n i n g t h e q u a n t i t y o f l e f t meniscus s u r g i c a l l y removed. I n h i s 
b r i e f , c l a i m a n t argues t h a t he was n o t m e d i c a l l y s t a t i o n a r y when h i s c l a i m was 
c l o s e d and t h a t t h e Referee s h o u l d n o t have a u t h o r i z e d SAIF t o o f f s e t t e m p o r a r y 
d i s a b i l i t y w h i c h i t p a i d a g a i n s t t h e permanent d i s a b i l i t y award. On r e v i e w , t h e 
i s s u e s a r e p r e m a t u r e c l o s u r e , temporary t o t a l d i s a b i l i t y , o f f s e t , e v i d e n c e , and 
e x t e n t o f sch e d u l e d permanent d i s a b i l i t y , i f c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . 
We m o d i f y i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g e x c e p t i o n s 
and s u p p l e m e n t a t i o n . 

The R e f e r e e found t h a t c l a i m a n t worked as a " l a b o r e r " f o r t h e employer. 
I n s t e a d , we f i n d t h a t c l a i m a n t was w o r k i n g as a p a i n t e r o r p a i n t e r ' s a s s i s t a n t 
a t t h e t i m e o f h i s i n j u r y . [Exs. 1, 5 - 4 ] . 

The R e f e r e e fo u n d t h a t Dr. Z i r s c h k y r e l e a s e d c l a i m a n t f o r work w i t h minor 
r e s t r i c t i o n s on A p r i l 7, 1990. (O&O @2). I n s t e a d , we f i n d t h a t Dr. Z i r s c h k y 
r e l e a s e d c l a i m a n t t o h i s r e g u l a r work as a p a i n t e r o r p a i n t e r ' s a s s i s t a n t on 
March 7, 1990. 

CONCLUSIONS OF LAW AND OPINION 

A p p l i c a b l e law 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p a r e n t l y a p p l i e d t h e law i n e f f e c t 
b e f o r e t h e 1990 amendments. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , SB 1197. 1 We 
a p p l y t h e law i n e f f e c t a f t e r t h e amendments f o r t h e f o l l o w i n g r e a s o n s . 

1 We base t h i s c o n c l u s i o n on, among o t h e r t h i n g s , t h e Referee's r e l i a n c e on 
F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 524 ( 1 9 8 8 ) . 
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C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was con
vened a f t e r J u l y 1 , 1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d 
i n SB 1197, S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e h e r e 
i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i 
s i o n . See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, S e c t i o n 5 4 ( 3 ) . Moreover, 
a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an a b s u r d o r u n j u s t r e s u l t 
i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. 
I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r 
under t h e Workers' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990.^ 

Temporary t o t a l d i s a b i l i t y compensation 

The R e f e r e e f o u n d c l a i m a n t t o be e n t i t l e d t o t e m p o r a r y d i s a b i l i t y compen
s a t i o n u n t i l A p r i l 7, 1990, based on h i s u n d e r s t a n d i n g t h a t Dr. Z i r s c h k y ' s l a s t 
" r e p o r t , " a c h a r t n o t e , i s s u e d t h a t d a t e . However, a comparison between t h e 
p a r t i a l l y l e g i b l e d a t e s i n t h e upper l e f t hand c o r n e r s o f two c o p i e s o f t h e same 
c h a r t n o t e c o n v i n c e s us t h a t t h e n o t e was a u t h o r e d i n March, r a t h e r t h a n i n 
A p r i l . (Compare Exs. 4-4 & 9A). I n r e a c h i n g t h i s c o n c l u s i o n , we a l s o n o t e t h a t 
SAIF's copy o f t h e n o t e i s date-stamped March 12, 1990. (Ex. 9A). For t h e s e 
r e a s o n s , and because A p r i l 7, 1990 was a Saturday, we c o n c l u d e t h a t Z i r s c h k y ' s 
n o t e i s s u e d on March 7, 1990. 

R e g a r d i n g a c a r r i e r ' s e n t i t l e m e n t t o u n i l a t e r a l l y t e r m i n a t e payment o f 
t e m p o r a r y t o t a l d i s a b i l i t y compensation, ORS 656.268(3) p r o v i d e s : 

"Temporary t o t a l d i s a b i l i t y b e n e f i t s s h a l l c o n t i n u e u n t i l w h i c h e v e r 
o f t h e f o l l o w i n g e v e n t s o c c u r s f i r s t : 

"a) The w o r k e r r e t u r n s t o r e g u l a r o r m o d i f i e d employment; 

"b) The a t t e n d i n g p h y s i c i a n g i v e s t h e worker a w r i t t e n r e l e a s e t o 
r e t u r n t o r e g u l a r employment; o r 

"c) The a t t e n d i n g p h y s i c i a n g i v e s t h e worker a w r i t t e n r e l e a s e t o 
r e t u r n t o m o d i f i e d employment, such employment i s o f f e r e d i n w r i t i n g 
t o t h e w o r k e r and t h e worker f a i l s t o b e g i n such employment." 

I n t h i s case, c l a i m a n t was w o r k i n g as a p a i n t e r ' s a s s i s t a n t a t t h e t i m e o f 
h i s i n j u r y . (See Exs. 1, 5 - 4 ) . The March 7, 1990 c h a r t n o t e c o n s t i t u t e s 
c l a i m a n t ' s r e l e a s e t o r e t u r n t o work, w i t h r e s t r i c t i o n s f r o m l i f t i n g o r c a r r y i n g 
o v e r 50 pounds and f r o m p r o l o n g e d s i t t i n g o r s q u a t t i n g . I n t h e n o t e , Z i r s c h k y 
a l s o s t a t e d , " I can see no r e s t r i c t i o n t h a t would keep him f r o m p a i n t i n g o r f r o m 
u s i n g a l a d d e r a t t h i s t i m e . We w i l l see him b a c k i n [ s i c ] two months t i m e t o 
g i v e him a f u l l r e l e a s e f o r work." (Ex 9A). 

Inasmuch as Dr. Z i r s c h k y c o u l d see no r e s t r i c t i o n w h i c h would keep 
c l a i m a n t f r o m p a i n t i n g , we conclude t h a t c l a i m a n t was r e l e a s e d t o h i s r e g u l a r 
work as o f t h e March 7, 1990 c h a r t n o t e . Under amended ORS 6 5 6 . 2 6 8 ( 3 ) ( b ) , SAIF 
was a u t h o r i z e d t o t e r m i n a t e payment o f t emporary t o t a l d i s a b i l i t y c ompensation 
a f t e r c l a i m a n t ' s r e l e a s e t o h i s r e g u l a r work by t h e a t t e n d i n g p h y s i c i a n . 

z I n r e a c h i n g t h i s c o n c l u s i o n , we r e c o g n i z e t h a t , when d e t e r m i n i n g c l a i m a n t ' s 
e n t i t l e m e n t t o c o n t i n u e d t e m p o r a r y d i s a b i l i t y payments i n March 1990, f o r m e r ORS 
656.268(3) was i n e f f e c t , and t h e i n s u r e r was r e q u i r e d t o c o n f orm i t s c o n d u c t t o 
t h a t s t a t u t e . However, we f i n d n o t h i n g anomalous i n a d e c i s i o n by t h e l e g i s l a 
t u r e t o a p p l y amended ORS 656.268(3) r e t r o a c t i v e l y t o a l l e x i s t i n g c l a i m s , 
t h e r e b y r e q u i r i n g t h e i n s u r e r ' s l i a b i l i t y t o be d e t e r m i n e d by t h e amended 
s t a t u t e . 
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A c c o r d i n g l y , SAIF'S p r o c e d u r a l o b l i g a t i o n t o pay such compensation ended on 
March 7, 1990. 

1909 

Because o f t h e f o l l o w i n g c o n c l u s i o n on t h e premature c l o s u r e i s s u e we do 
n o t address t h e q u e s t i o n o f c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o t e m p o r a r y d i s 
a b i l i t y b e n e f i t s . 

P remature c l o s u r e 

Claims s h a l l n o t be c l o s e d i f t h e wo r k e r ' s c o n d i t i o n has n o t become medi
c a l l y s t a t i o n a r y . ORS 656.268(1). An i n j u r e d w orker i s c o n s i d e r e d m e d i c a l l y 
s t a t i o n a r y when no f u r t h e r m a t e r i a l improvement o f t h e compensable c o n d i t i o n 
w o u l d r e a s o n a b l y be e x p e c t e d from m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . 
ORS 6 5 6 . 0 0 5 ( 1 7 ) . 

I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t he was n o t m e d i c a l l y s t a t i o n a r y 
when t h e c l a i m was c l o s e d . B e r l i n e r v. Weyerhaeuser, 54 Or App 624, 628 ( 1 9 8 1 ) ; 
D a l e R. B e n n e t t , 40 Van N a t t a 843 (1 9 8 8 ) . The r e s o l u t i o n o f t h e m e d i c a l l y s t a 
t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l q u e s t i o n which must be r e s o l v e d based on 
competent m e d i c a l e v i d e n c e . Harmon v. SAIF, 54 Or App 121, 125 ( 1 9 8 5 ) . We 
e v a l u a t e c l a i m a n t ' s c o n d i t i o n and t h e r e a s o n a b l e e x p e c t a t i o n o f improvement as 
o f t h e d a t e o f c l o s u r e . A l v a r e z v. GAB Business S e r v i c e s , 72 Or App 524 ( 1 9 8 5 ) . 

The R e f e r e e fo u n d t h a t Dr. Z i r s c h k y ' s March 7, 1990 c h a r t n o t e (Ex. 9A), 
e s t a b l i s h e d c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s . I n t h i s r e g a r d , t h e Referee 
q u o t e d t h e f o l l o w i n g p o r t i o n o f t h e n o t e : " I would say he i s s t a t i o n a r y and 
d o n ' t e x p e c t any o b j e c t i v e improvement." We do n o t agree w i t h t h e Referee's 
c o n c l u s i o n , because we f i n d t h a t Z i r s c h k y a n t i c i p a t e d a d d i t i o n a l improvement a t 
t h a t t i m e . 

I n t h e same n o t e , Z i r s c h k y s t a t e d t h a t , a l t h o u g h c l a i m a n t a l r e a d y had f u l l 
r a n g e o f m o t i o n i n h i s l e f t knee, he expected some improvement i n c l a i m a n t ' s 
p a i n and p r e d i c t e d t h a t he would g i v e c l a i m a n t a " f u l l r e l e a s e f o r work" i n 2 
months. (Ex. 9A). Inasmuch as c l a i m a n t ' s t r e a t i n g p h y s i c i a n e x p e c t e d t o remove 
c l a i m a n t ' s r e m a i n i n g work r e s t r i c t i o n s a t a f u t u r e d a t e , we a r e persuaded t h a t 
he a n t i c i p a t e d improvement, d e s p i t e h i s " l e g a l c o n c l u s i o n " t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y on March 7, 1990. There i s no m e d i c a l e v i d e n c e subsequent 
t o Z i r s c h k y ' s c h a r t n o t e , except f o r t h e March 20, 1990 a u t h o r i z a t i o n f o r con
t i n u e d p h y s i c a l t h e r a p y . (Ex. 9B). On t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t 
has c a r r i e d h i s burden o f p r o v i n g t h a t he was n o t m e d i c a l l y s t a t i o n a r y when h i s 
c l a i m was c l o s e d on A p r i l 20, 1990. Consequently, t h e c l a i m was p r e m a t u r e l y 
c l o s e d . 

Because t h e c l a i m was p r e m a t u r e l y c l o s e d and t h e r e i s no m e d i c a l e v i d e n c e 
r e f e r a b l e t o c l a i m a n t ' s c o n d i t i o n a f t e r t h e m e d i c a l l y s t a t i o n a r y d a t e a s s i g n e d 
by t h e E v a l u a t i o n D i v i s i o n , t h e e x t e n t i s s u e i s n o t r i p e f o r d e t e r m i n a t i o n . Be
cause t h e d i s p u t e s c o n c e r n i n g t h e evidence and o f f s e t i s s u e s a r e i n e x t r i c a b l y 
r e l a t e d t o t h e e x t e n t i s s u e , we do n o t address them a t t h i s t i m e . 

ORDER 

The Refer e e ' s o r d e r d a t e d January 4, 1991 i s m o d i f i e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e o r d e r t h a t awarded c l a i m a n t t e m p o r a r y d i s a b i l i t y 
c o m pensation f o r A p r i l 6, 1990 i s r e v e r s e d . The A p r i l 20, 1990 D e t e r m i n a t i o n 
Order i s s e t a s i d e as premature. The c l a i m i s remanded t o t h e SAIF C o r p o r a t i o n 
f o r f u r t h e r p r o c e s s i n g . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n 
c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e 
d i r e c t l y t o c l a i m a n t ' s a t t o r n e y by SAIF. 
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Board C h a i r C r i d e r , d i s s e n t i n g . 
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The m a j o r i t y h o l d s t h a t t h i s d i s p u t e c o n c e r n i n g t h e i n s u r e r ' s A p r i l 5, 
1990 t e r m i n a t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s i s governed by t h e new 
r u l e s g o v e r n i n g p r o c e d u r a l e n t i t l e m e n t t o temporary d i s a b i l i t y c ompensation 
w h i c h were e n a c t e d May 7, 1990 and were e f f e c t i v e J u l y 1, 1990. Because I 
b e l i e v e t h e law w h i c h was i n e f f e c t a t t h e t i m e o f t h e u n i l a t e r a l t e r m i n a t i o n 
g o v e r n s , I d i s s e n t . 

I n I d a M. Walker, 43 Van N a t t a 1402 (1 9 9 1 ) , t h e Board h e l d t h a t t h e L e g i s 
l a t u r e g e n e r a l l y i n t e n d e d t h e 1990 amendments t o t h e Workers' Compensation Law 
t o a p p l y r e t r o a c t i v e l y ; n e v e r t h e l e s s , i t h e l d t h a t when t o a p p l y t h e amendments 
r e t r o a c t i v e l y w o u l d produce an absurd r e s u l t , t h e Board would d e c l i n e t o do so. 
I d i s s e n t e d i n t h a t case because I b e l i e v e t h a t t h e L e g i s l a t u r e d i d n o t i n t e n d 
r e t r o a c t i v e a p p l i c a t i o n ; moreover, I b e l i e v e t h a t i f t h e L e g i s l a t u r e d i d i n t e n d 
r e t r o a c t i v e a p p l i c a t i o n , we a r e n o t f r e e t o f l o u t t h a t i n t e n t i o n i n o r d e r t o 
a v o i d a b s u r d r e s u l t s . I c o n t i n u e d t o t a k e t h a t view. T h e r e f o r e , I w o u l d h o l d 
t h a t t h e o l d law a p p l i e s . 

Assuming t h a t t h e Board's f o r m u l a t i o n i n Walker was c o r r e c t (as I have i n 
cases t h a t f o l l o w e d ) , t h e o l d law s h o u l d n e v e r t h e l e s s be a p p l i e d . The d i s p u t e 
i n t h i s case co n c e r n s t h e payment o f b e n e f i t s . Under t h e law i n e f f e c t on A p r i l 
5, SAIF had an o b l i g a t i o n t o keep p a y i n g b e n e f i t s . To a l l o w SAIF t o a v o i d pay
i n g b e n e f i t s t h a t were a c t u a l l y due a t t h a t t i m e because t h e law changed a t a 
l a t e r t i m e i s u n r e a s o n a b l e . For t h a t reason, under Walker, t h e o l d law s h o u l d 
be a p p l i e d . 

The o l d law d i d n o t p e r m i t an i n s u r e r t o t e r m i n a t e t e m p o r a r y d i s a b i l i t y 
c o mpensation b e f o r e a worker became m e d i c a l l y s t a t i o n a r y u n l e s s t h e w o r k e r had 
a c t u a l l y r e t u r n e d t o work. Claimant was n e i t h e r m e d i c a l l y s t a t i o n a r y n or had 
she r e t u r n e d t o work when SAIF t e r m i n a t e d b e n e f i t s . C o n s e q u e n t l y , c l a i m a n t i s 
p r o c e d u r a l l y e n t i t l e d t o a d d i t i o n a l compensation. 

September 17, 1991 C i t e as 43 Van N a t t a 1910 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JANYCE M. GATES, Claimant 
Own M o t i o n No. 88-0715M 

OWN MOTION ORDER REVIEWING CARRIER CLOSURE 
Ackerman, e t a l . , Claimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e v i e w o f t h e SAIF C o r p o r a t i o n ' s J u l y 17, 1991 N o t i c e o f 
C l o s u r e w h i c h c l o s e d her c l a i m w i t h an award o f tem p o r a r y d i s a b i l i t y b e n e f i t s 
f r o m October 7, 1988 t h r o u g h J u l y 2, 1991. The n o t i c e s t a t e s t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y as o f J u l y 20, 1991. Clai m a n t contends t h a t she i s e n t i 
t l e d t o a d d i t i o n a l b e n e f i t s . 

The Board i s s u e d i t s Own M o t i o n Order i n t h e a b o v e - e n t i t l e d m a t t e r on 
December 8, 1988, r e o p e n i n g c l a i m a n t ' s c l a i m f o r a worsened c o n d i t i o n r e l a t e d t o 
her i n d u s t r i a l i n j u r y o f September 20, 1979. That o r d e r d i r e c t e d SAIF t o c l o s e 
c l a i m a n t ' s c l a i m p u r s u a n t t o OAR 438-12-055 when she became m e d i c a l l y s t a t i o n 
a r y . However, t h e Board was unaware t h a t c l a i m a n t had r e c e i v e d a D e t e r m i n a t i o n 
Order on June 23, 1988, l e s s t h a n 180 days p r i o r t o our r e o p e n i n g . C l a i m s w h i c h 
a r e reopened under t h e Board's own m o t i o n a u t h o r i t y w i t h i n t h e 180 day p e r i o d 
f o r a p p e a l i n g f r o m a p r i o r D e t e r m i n a t i o n Order must be c l o s e d p u r s u a n t t o ORS 
656.268 r a t h e r t h a n ORS 656.278. See C a r t e r v. SAIF. 52 Or App 1027 ( 1 9 8 1 ) ; 
Coombs v. SAIF, 39 Or App 293 ( 1 9 7 9 ) ; Rosemary J. H a r r e l l , 42 Van N a t t a 639 
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( 1 9 9 0 ) . Here, t h e Board reopened c l a i m a n t ' s c l a i m w i t h i n t h e 180 day ap p e a l 
p e r i o d . A c c o r d i n g l y , inasmuch as c l a i m a n t ' s c l a i m was n o t p r o p e r l y c l o s e d under 
ORS 656.268, we s e t a s i d e SAIF's N o t i c e o f C l o s u r e and remand t o SAIF f o r p r o 
c e s s i n g t o c l o s u r e p u r s u a n t t o ORS 656.268 and OAR 438-12-055(2). 

I T IS SO ORDERED. 

September 17. 1991 C i t e as 43 Van N a t t a 1911 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD D. HUGHES, Claimant 

WCB Case No. 88-09277 
ORDER ON REVIEW 

W i l b u r C. Smith, J r . , C l a i m a n t A t t o r n e y 
Roy W. M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r w h i c h : (1) d e c l i n e d t o 
g r a n t c l a i m a n t ' s m o t i o n f o r c o n t i n u a n c e o f t h e h e a r i n g f o r t h e i n t r o d u c t i o n o f 
r e b u t t a l t e s t i m o n y ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s 
l e f t knee i n j u r y c l a i m . On r e v i e w , t h e i s s u e s a r e t h e R e f e r e e ' s e v i d e n t i a r y 
r u l i n g and co u r s e and scope o f employment. We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t i s a 2 3 - y e a r - o l d landscape l a b o r e r who i n j u r e d h i s l e f t knee on 
Jan u a r y 27, 1988 w h i l e p u s h i n g h i s c a r . Dr. T r e i b l e examined c l a i m a n t on Febru
a r y 9, 1988 f o r l e f t knee p a i n and s w e l l i n g , d i a g n o s i n g " [ g ] i v e way phenomenon 
(L) knee." C l a i m a n t d i d n o t submit an 801 for m t o SAIF a t t h a t t i m e . On 
August 25, 1988, f o l l o w i n g r e i n j u r y t o h i s knee, c l a i m a n t was examined by o r t h o 
p e d i c surgeon Dr. Is a a c s o n , h i s c u r r e n t t r e a t i n g p h y s i c i a n , who diag n o s e d p o s s i 
b l e a n t e r i o r c r u c i a t e l i g a m e n t r u p t u r e w i t h subsequent c h r o n i c i n s t a b i l i t y . MRI 
c o n f i r m e d t h i s d i a g n o s i s and, i n a d d i t i o n , i d e n t i f i e d a v e r t i c a l t e a r o f t h e 
p o s t e r i o r h o r n o f t h e l a t e r a l meniscus. 

W h i l e employed by t h e i n s u r e d , c l a i m a n t drove t o work i n h i s own v e h i c l e ; 
he was n o t p a i d f o r t r a v e l t o o r from work. Employees were p e r m i t t e d t o p a r k on 
t h e i n s u r e d ' s back l o t as no o n - s t r e e t p a r k i n g was a v a i l a b l e . C l a i m a n t would 
p u n c h - i n on t h e t i m e c l o c k and t h e n j o i n o t h e r employees t o t r a v e l i n a company-
owned v e h i c l e t o v a r i o u s j o b s i t e s away from t h e i n s u r e d ' s p r o p e r t y . On Jan
u a r y 27, 1988, c l a i m a n t completed h i s work day, r e t u r n e d t o t h e i n s u r e d ' s 
p r e m i s e s and punched-out. A f t e r d r i v i n g o u t o f t h e i n s u r e d ' s p a r k i n g l o t , h i s 
c a r s t a l l e d . C l a i m a n t i n j u r e d h i s l e f t knee w h i l e p u s h i n g h i s c a r on a p u b l i c 
s t r e e t . 

SAIF d e n i e d t h e c l a i m on A p r i l 8, 1988. The h e a r i n g was s e t f o r August 4, 
1988; r e s e t t o October 19, 1988; r e s e t a g a i n and f i n a l l y h e l d on November 14, 
1988. A f t e r SAIF's w i t n e s s e s t e s t i f i e d , c l a i m a n t r e q u e s t e d a one-week c o n t i n u 
ance i n o r d e r t o c a l l r e b u t t a l w i t n e s s e s . The Referee d e n i e d t h e m o t i o n . 

FINDINGS OF ULTIMATE FACT 

The R e f e r e e d i d n o t abuse h i s d i s c r e t i o n when he d e c l i n e d t o g r a n t 
c l a i m a n t ' s m o t i o n f o r c o n t i n u a n c e o f t h e h e a r i n g f o r i n t r o d u c t i o n o f r e b u t t a l 
t e s t i m o n y . 
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C l a i m a n t ' s i n j u r y d i d n o t occur i n t h e course and scope o f h i s employment 
w i t h t h e i n s u r e d . 

CONCLUSIONS OF LAW AND OPINION 
E v i d e n t i a r y I s s u e 

A R e f e r e e "may c o n t i n u e a h e a r i n g . . . [ u ] p o n a showing o f due d i l i g e n c e 
i f n e c e s s a r y t o a f f o r d r e a s o n a b l e o p p o r t u n i t y f o r t h e p a r t y b e a r i n g t h e b u rden 
o f p r o o f t o o b t a i n and p r e s e n t f i n a l r e b u t t a l e v i d e n c e . . . . " See OAR 438-06-
0 9 1 ( 3 ) . Here, t h e R eferee d e c l i n e d t o g r a n t c l a i m a n t ' s m o t i o n f o r a c o n t i n u 
ance. 

F o l l o w i n g t e s t i m o n y by SAIF's w i t n e s s e s , c l a i m a n t r e q u e s t e d a one week 
c o n t i n u a n c e i n o r d e r t o c a l l r e b u t t a l w i t n e s s e s . The Referee d e n i e d t h e m o t i o n . 
C l a i m a n t argues t h a t t h e Referee abused h i s d i s c r e t i o n as he had, o r a t l e a s t 
gave, no r e a s o n f o r d e n y i n g c l a i m a n t ' s m o t i o n . We d i s a g r e e . 

OAR 438-06-091(3) i s couched i n p e r m i s s i v e language and c o n t e m p l a t e s t h a t 
t h e e x e r c i s e o f a u t h o r i t y t o c o n t i n u e a h e a r i n g r e s t s w i t h i n a r e f e r e e ' s d i s c r e 
t i o n . Sue B e l l u c c i , 41 Van N a t t a 1890 (1 9 8 9 ) ; see Randy L. K l i n g , 38 Van N a t t a 
10446 ( 1 9 8 6 ) . F u r t h e r , t h e Referee was n o t bound by t e c h n i c a l o r f o r m a l r u l e s 
o f p r o c e d u r e , and had s t a t u t o r y a u t h o r i t y t o conduct t h e h e a r i n g i n any manner 
t h a t w o u l d a c h i e v e " s u b s t a n t i a l j u s t i c e . " See former ORS 6 5 6 . 2 8 3 ( 7 ) . 

C l a i m a n t was aware t h a t SAIF had de n i e d t h e c o m p e n s a b i l i t y o f h i s l e f t 
knee c o n d i t i o n on t h e b a s i s t h a t h i s i n j u r y d i d n o t occ u r d u r i n g t h e c o u r s e and 
scope o f h i s employment. T h e r e f o r e , c l a i m a n t r e a s o n a b l y s h o u l d have a n t i c i p a t e d 
t h a t SAIF's w i t n e s s e s would t e s t i f y t o f a c t s t h a t would s u p p o r t SAIF's con
t e n t i o n t h a t h i s i n j u r y d i d n o t occur as a l l e g e d , such t h a t c l a i m a n t w o u l d need 
t o p r e s e n t w i t n e s s ( e s ) who c o u l d t e s t i f y t h a t h i s i n j u r y d i d o c c u r as a l l e g e d o r 
who a t l e a s t c o u l d p l a c e c l a i m a n t a t t h e a l l e g e d p l a c e o f i n j u r y a t t h e t i m e t h e 
i n j u r y o c c u r r e d . The h e a r i n g was s e t and r e s e t t h r e e t i m e s b e f o r e i t was 
f i n a l l y h e l d . C l a i m a n t ' s a s s e r t i o n t h a t he was " s u r p r i s e d " by t h e t e s t i m o n y 
n o t w i t h s t a n d i n g , we f i n d no b a s i s t o conclude t h a t c l a i m a n t was n o t a f f o r d e d an 
o p p o r t u n i t y t o o b t a i n and p r e s e n t r e b u t t a l e v i d e n c e . See OAR 438-06-091(3) 
and ( 4 ) . 

Under t h e c i r c u m s t a n c e s , we conclude t h e Referee d i d n o t abuse h i s d i s c r e 
t i o n by d e n y i n g c l a i m a n t ' s r e q u e s t f o r c o n t i n u a n c e . " S u b s t a n t i a l j u s t i c e " was 
se r v e d . See f o r m e r ORS 656.283(7). 

C o m p e n s a b i l i t y 

The R e f e r e e f o u n d t h e c r e d i b i l i t y o f t h e w i t n e s s e s t o be d e t e r m i n a t i v e t o 
t h e i s s u e o f c o m p e n s a b i l i t y . Based upon h i s o b s e r v a t i o n s o f a l l t h e w i t n e s s e s ' 
a t t i t u d e s , appearances and demeanors, t h e Referee found SAIF's w i t n e s s e s more 
c r e d i b l e t h a n c l a i m a n t , a c c e p t i n g SAIF's v e r s i o n o f t h e c i r c u m s t a n c e s s u r r o u n d 
i n g c l a i m a n t ' s i n j u r y . T h e r e f o r e , t h e Referee c o n c l u d e d , c l a i m a n t ' s i n j u r y d i d 
n o t o c c u r on t h e employer's p r o p e r t y and, t h u s , c l a i m a n t was n o t i n j u r e d w h i l e 
i n t h e c o u r s e and scope o f h i s employment. We agree. 

C l a i m a n t a s s e r t s t h a t t h e t e s t i m o n y o f SAIF's t h r e e w i t n e s s e s i s i n c o n s i s 
t e n t and c o n t r a d i c t o r y . T h e r e f o r e , he contends, upon a complete r e v i e w o f t h e 
r e c o r d , t h e Board can o n l y f i n d them t o be n o t c r e d i b l e . When t h e R e f e r e e makes 
s p e c i f i c f i n d i n g s on c r e d i b i l i t y based upon a t t i t u d e , appearance and demeanor, 
g r e a t w e i g h t and d e f e r e n c e s h o u l d be g i v e n t o t h e Referee. Bush v. SAIF, 68 Or 
App 230, 233 ( 1 9 8 4 ) . However, we a r e n o t s t a t u t o r i l y mandated t o a c c e p t t h e 
Ref e r e e ' s c r e d i b i l i t y f i n d i n g s . Erck v. Brown O l d s m o b i l e , 311 Or 519, 526 
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( 1 9 9 1 ) . A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we f i n d no re a s o n t o r e j e c t t h e 
R e f e r e e ' s c r e d i b i l i t y f i n d i n g s . 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must pro v e t h a t h i s i n j u r y a r o s e o u t 
o f and i n t h e course o f h i s employment; t h a t i s , t h a t t h e r e l a t i o n s h i p between 
h i s i n j u r y and h i s employment i s s u f f i c i e n t t o a l l o w compensation. See former 
ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) ; Rogers v. SAIF, 289 Or 633 (1 9 8 0 ) . G e n e r a l l y , i f t h e 
employer e x e r c i s e s some c o n t r o l over t h e p l a c e where t h e i n j u r y i s s u s t a i n e d , 
c o m p e n s a b i l i t y i s e s t a b l i s h e d . Cope v. West American I n s . Co., 309 Or 232, 239 
( 1 9 9 0 ) ; B e t s y Ĉ . C r i c k , 42 Van N a t t a 1198 ( 1 9 9 0 ) ; S h e r i H i l t n e r , 42 Van N a t t a 
1039 ( 1 9 9 0 ) . 

C l a i m a n t a s s e r t s t h a t h i s i n j u r y o c c u r r e d a f t e r work i n t h e i n s u r e d ' s 
p a r k i n g l o t . He contends t h a t when he t r i e d t o d r i v e home a f t e r work he found 
h i s b a t t e r y was dead, r e q u i r i n g him t o pushed h i s c a r backwards i n o r d e r t o 
j u m p - s t a r t i t o f f o f a n o t h e r company v e h i c l e . SAIF's w i t n e s s e s , on t h e o t h e r 
hand, t e s t i f i e d c l a i m a n t drove h i s c a r o f f t h e company l o t , down t o t h e f i r s t 
i n t e r s e c t i o n on a p u b l i c s t r e e t where i t s t a l l e d , where he t h e n pushed i t down 
t h e r o a d f o r two b l o c k s . SAIF's w i t n e s s e s f u r t h e r t e s t i f i e d t h a t when c l a i m a n t 
d i s c u s s e d h i s knee i n j u r y , he e i t h e r c l a i m e d i t was n o t w o r k - r e l a t e d o r s p e c i 
f i e d t h a t i t o c c u r r e d w h i l e p u s h i n g h i s c a r on t h e s t r e e t . 

We f i n d SAIF's w i t n e s s e s ' t e s t i m o n y t o be b e l i e v a b l e and t h a t any a l l e g e d 
i n c o n s i s t e n c i e s o r c o n t r a d i c t i o n s i n t h e i r t e s t i m o n y i s n o t o f enough s i g n i f i 
cance t o d e s t r o y t h e i r c r e d i b i l i t y . T h e r e f o r e , we, l i k e t h e R e f e r e e , f i n d t h a t 
c l a i m a n t ' s i n j u r y o c c u r r e d n o t i n t h e i n s u r e d ' s p a r k i n g l o t b u t r a t h e r on a pub
l i c s t r e e t o v e r w h i c h t h e employer e x e r c i s e d no c o n t r o l . C o n s e q u e n t l y , we con
c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s i n j u r y a r o s e " o u t o f and i n 
t h e c o u r s e o f employment;" t h u s , h i s l e f t knee c o n d i t i o n i s n o t compensable. 
See f o r m e r ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 14, 1988 i s a f f i r m e d . 

September 17, 1991 C i t e as 43 Van N a t t a 1913 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PEDRO PEREZ, Claimant 
WCB Case No. 90-11292 

ORDER ON REVIEW 
M y r i c k , e t a l . , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
S p a n g l e r ' s o r d e r t h a t : (1) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r 
a c u r r e n t m y o f a s c i a l p a i n syndrome c o n d i t i o n ; (2) i n c r e a s e d c l a i m a n t ' s unsched
u l e d permanent p a r t i a l d i s a b i l i t y award f o r a l e f t s h o u l d e r c o n d i t i o n f r o m 15 
p e r c e n t (48 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 17 p e r c e n t (54.4 
d e g r e e s ) ; ( 3 ) awarded 5 p e r c e n t (9.6 degrees) scheduled permanent p a r t i a l d i s 
a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e l e f t arm and 5 p e r c e n t (7.5 degrees) 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e l e f t 
hand, whereas a D e t e r m i n a t i o n Order had awarded no scheduled d i s a b i l i t y . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and e x t e n t o f permanent d i s a b i l i t y , i f t h e 
c u r r e n t c o n d i t i o n i s compensable. 
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We a f f i r m and adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n and comment. 

The m e d i c a l e v i d e n c e e s t a b l i s h i n g t h e necessary c a u s a l r e l a t i o n s h i p 
between c l a i m a n t ' s c u r r e n t c o n d i t i o n and h i s compensable i n j u r y i s s u p p o r t e d by 
o b j e c t i v e f i n d i n g s , as r e q u i r e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . (See Exs. 11-1-2, 1 7 - 1, 
19-1-2, 2 1 - 1 ) . For t h i s r e ason, as w e l l as t h e reasons ex p r e s s e d by t h e 
Re f e r e e , c l a i m a n t ' s c o n d i t i o n i s compensable. See Suzanne R o b e r t s o n , 43 Van 
N a t t a 1505 ( 1 9 9 1 ) . 

Inasmuch as we agree w i t h t h e Referee's f i n d i n g t h a t c l a i m a n t ' s 1988 work 
i n j u r y i s t h e m a j o r cause o f h i s c u r r e n t m y f a s c i a l p a i n syndrome, we need n o t 
d e c i d e w h e t h e r t h a t c o n d i t i o n i s a p r i m a r y o r secondary consequence o f t h e com
p e n s a b l e i n j u r y . See J u l i e K. Gasparino, 43 Van N a t t a 1151 ( 1 9 9 1 ) . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a re a s o n a b l e assessed f e e f o r h i s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y and e x t e n t i s s u e s . ORS 
656 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e s e i s s u e s i s $1,400, t o be p a i d by t h e 
s e l f - i n s u r e d employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c on
s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 27, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a re a s o n a b l e assessed f e e o f $1,400, t o 
be p a i d by t h e s e l f - i n s u r e d employer. 

September 17. 1991 C i t e as 43 Van N a t t a 1914 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
YVONNE C. SCOTT, Claimant 
WCB Case No. 90-15850 

ORDER ON REVIEW 
C r a i n e & Love, Claimant A t t o r n e y s 

J a n i c e P i l k e n t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t awarded c l a i m a n t 
47 p e r c e n t (150.4 degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
i n j u r y , whereas a D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y . On 
r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " O p i n i o n and Co n c l u s i o n s o f Law" w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The p a r t i e s s t i p u l a t e d t o t h e v a l u e s t o be as s i g n e d t o c l a i m a n t ' s age, 
e d u c a t i o n and s k i l l s . The p a r t i e s a l s o agreed t h a t c l a i m a n t had a c h r o n i c con
d i t i o n l i m i t i n g r e p e t i t i v e use. I n a d d i t i o n , t h e Referee c o n c l u d e d t h a t 
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c l a i m a n t had r e t u r n e d t o m o d i f i e d work i n t h e l i g h t c a t e g o r y . On r e v i e w , t h e 
i n s u r e r c o n t e s t s o n l y t h a t p o r t i o n o f t h e Referee's o r d e r p e r t a i n i n g t o 
i m p a i r m e n t . 

I n r a t i n g i m p a i r m e n t , t h e Referee r e l i e d s o l e l y on i m p a i r m e n t f i n d i n g s en
d o r s e d by t h e a t t e n d i n g p h y s i c i a n . She d i d so i n r e l i a n c e on ORS 
6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) , w h i c h p r o v i d e s : 

"A m e d i c a l s e r v i c e p r o v i d e r who i s n o t a member o f a managed c a r e 
o r g a n i z a t i o n i s s u b j e c t t o t h e f o l l o w i n g p r o v i s i o n s . . . . 

( B ) . . . Except as o t h e r w i s e p r o v i d e d i n t h i s c h a p t e r , o n l y t h e 
a t t e n d i n g p h y s i c i a n a t t h e t i m e o f c l a i m c l o s u r e may make f i n d i n g s 
r e g a r d i n g t h e w o r k e r ' s impairment f o r t h e purpose o f e v a l u a t i n g t h e 
w o r k e r ' s d i s a b i l i t y . " 

On r e v i e w , t h e i n s u r e r n otes t h a t ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) was amended i n 1990 t o 
p r o v i d e t h a t , "Impairment i s e s t a b l i s h e d by a preponderance o f m e d i c a l e v i d e n c e 
based upon o b j e c t i v e f i n d i n g s . " Oregon Laws 1990, ch. 2, s e c t i o n 40. The i n 
s u r e r c o n t e n d s t h a t ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) , r e a d t o g e t h e r w i t h ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( B ) , does n o t p r e c l u d e c o n s i d e r a t i o n o f t h e r e p o r t s o f e x a m i n i n g 
p h y s i c i a n s r a t i n g i m p a i r m e n t . I n t h i s case, t h e i n s u r e r a r g u e s , t h e r e p o r t o f 
t h e O r t h o p a e d i c C o n s u l t a n t s i s t h e most p e r s u a s i v e . 

The p r o p e r r e c o n c i l i a t i o n o f t h e new p r o v i s i o n s i n s e c t i o n s 245 and 726 o f 
t h e Workers' Compensation Law i s n o t s e l f - e v i d e n t . However, we need n o t r e a c h 
t h e i s s u e i n t h i s case because o n l y t h e amendments t o s e c t i o n 245 a p p l y t o t h i s 
case. C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r J u l y 1, 1990, and t h e h e a r i n g was con
vened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i g a t i o n s a v i n g s c l a u s e c o n t a i n e d i n 
SB 1197, S e c t i o n 54(2) does n o t a p p l y . The amendments t o s e c t i o n ORS 656.245 
a r e n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i 
s i o n . Hence, ORS 656.245, as amended, a p p l i e s t o a l l c l a i m s e x i s t i n g o r a r i s i n g 
on o r a f t e r J u l y 1, 1990. Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 5 4 ( 1 ) . The 
amendments t o ORS 656.726, on t h e o t h e r hand, a p p l y o n l y t o c l a i m s i n w h i c h t h e 
w o r k e r became m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990. Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch. 2 5 4 ( 3 ) . Claimant became m e d i c a l l y s t a t i o n a r y on May 1 1 , 1990. 
T h e r e f o r e , ORS 656.726, as amended, does not a p p l y t o t h i s case. 

The i n s u r e r argues t h a t , i n t h i s case, t h e t r e a t i n g d o c t o r , Dr. K a d w e l l , 
d i d n o t r a t e c l a i m a n t ' s range o f m o t i o n . The i n s u r e r contends t h a t i t was a c t u 
a l l y t h e p h y s i c a l t h e r a p i s t who r a t e d c l a i m a n t ' s range o f m o t i o n . F i n a l l y , t h e 
i n s u r e r argues t h a t , f o l l o w i n g an e x a m i n a t i o n i n March 1990, Dr. K a d w e l l found 
t h a t c l a i m a n t ' s range o f m o t i o n was " q u i t e normal." The i n s u r e r contends t h a t 
Dr. K a d w e l l ' s subsequent agreement w i t h t h e range o f m o t i o n f i n d i n g s by t h e 
p h y s i c a l t h e r a p i s t i s i n c o n s i s t e n t . 

We have p r e v i o u s l y h e l d t h a t t h e f i n d i n g s o f a p h y s i c a l t h e r a p i s t may be 
used i n r a t i n g i m pairment where t h e t r e a t i n g d o c t o r has r e v i e w e d and r a t i f i e d 
such f i n d i n g s . Don O. Adams, 43 Van N a t t a 972 ( 1 9 9 1 ) . We t o o k t h i s approach 
when a p p l y i n g a v e r s i o n o f t h e a d m i n i s t r a t i v e r u l e s r e g a r d i n g t h e r a t i n g o f d i s 
a b i l i t y w h i c h r e q u i r e d t h a t impairment r a t i n g s be made by p h y s i c i a n s . We con
c l u d e t h a t no d i f f e r e n t approach i s r e q u i r e d under ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) . 

I n t h i s case, t h e r e i s evidence t h a t c l a i m a n t t r e a t e d w i t h Dr. K a d w e l l 
f r o m e a r l y 1990. A l t h o u g h Dr. Kadwell r e p o r t e d i n March 1990 t h a t c l a i m a n t ' s 
r a n g e o f m o t i o n was q u i t e normal, her l a s t c h a r t n o t e s i n J u l y 1990 i n d i c a t e 
t h a t c l a i m a n t was h a v i n g i n c r e a s e d symptoms i n her l e f t s a c r o i l i a c j o i n t and 
b u t t o c k s i n c e she went back t o work. I n a d d i t i o n , t h e r e c o r d shows t h a t Dr. 
K a d w e l l r e f e r r e d c l a i m a n t t o t h e p h y s i c a l t h e r a p i s t and s u b s e q u e n t l y r e v i e w e d 
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and agreed w i t h t h e range o f moti o n s made by t h e p h y s i c a l t h e r a p i s t i n September 
1990. Exs. 27, 28. 

Under t h e c i r c u m s t a n c e s , we agree t h a t t h e Referee p r o p e r l y c o n s i d e r e d t h e 
range o f m o t i o n f i n d i n g s made by t h e p h y s i c a l t h e r a p i s t and r a t i f i e d by c l a i m 
a n t ' s t r e a t i n g d o c t o r . 

Because t h e i n s u r e r r e q u e s t e d t h e r e d u c t i o n o f c l a i m a n t ' s permanent d i s 
a b i l i t y award as g r a n t e d by t h e Referee, and we have a f f i r m e d t h e R e f e r e e ' s 
o r d e r , c l a i m a n t i s e n t i t l e d t o a rea s o n a b l e a t t o r n e y f e e p u r s u a n t t o ORS 
656 . 3 8 2 ( 2 ) . See Kordon v. Mercer I n d u s t r i e s , 308 Or 290, 295-96 ( 1 9 8 9 ) . A f t e r 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, w e . f i n d t h a t a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s 
on Board r e v i e w c o n c e r n i n g t h e i s s u e o f e x t e n t o f d i s a b i l i t y i s $600, t o be p a i d 
by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 31, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed f e e o f $600, 
t o be p a i d by t h e i n s u r e r . 

September 18, 1991 C i t e as 43 Van N a t t a 1916 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. ARCHIBALD, Claimant 

Own M o t i o n No. 89-0423M 
OWN MOTION ORDER ON RECONSIDERATION 
Welch, e t a l . , C l aimant A t t o r n e y 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our August 5, 1991, Own M o t i o n Order 
w h i c h d e n i e d h i s r e q u e s t f o r temporary d i s a b i l i t y b e n e f i t s on t h e gro u n d t h a t he 
was n o t i n t h e work f o r c e a t t h e t i m e o f s u r g e r y . He contends t h a t he was i n 
t h e work f o r c e b u t was m e d i c a l l y unable t o work a t t h e t i m e o f s u r g e r y . A l t e r 
n a t i v e l y , c l a i m a n t r e q u e s t s t h a t t h i s m a t t e r be r e f e r r e d f o r an e v i d e n t i a r y 
h e a r i n g b e f o r e a Re f e r e e . 

We a r e persuaded t h a t t h i s forum a f f o r d s c l a i m a n t , t h r o u g h t h e s u b m i s s i o n 
o f documentary e v i d e n c e , an adequate o p p o r t u n i t y t o d e v e l o p t h e r e c o r d f u l l y r e 
g a r d i n g h i s m e d i c a l c o n d i t i o n and work e f f o r t s p r i o r t o s u r g e r y . T h e r e f o r e , we 
d e c l i n e t o r e f e r t h i s m a t t e r f o r an e v i d e n t i a r y h e a r i n g . 

On t h e m e r i t s , c l a i m a n t a l l e g e s t h a t a p r i o r D e t e r m i n a t i o n Order f o u n d him 
t e m p o r a r i l y and t o t a l l y d i s a b l e d u n t i l March 8, 1988, and t h a t , t h e r e a f t e r , he 
was u n a b l e t o f i n d a j o b b e f o r e h i s p s y c h o l o g i c a l c o n d i t i o n worsened i n Ja n u a r y 
1989, and he underwent knee s u r g e r y i n A p r i l 1989. However, t h a t D e t e r m i n a t i o n 
O r der, w h i c h i s s u e d on March 8, 1988, and c l o s e d a 1977 i n j u r y c l a i m w i t h t h e 
SAIF C o r p o r a t i o n , f o u n d c l a i m a n t t e m p o r a r i l y and t o t a l l y d i s a b l e d o n l y t h r o u g h 
December 8, 1987. T h e r e a f t e r , as we d i s c u s s e d i n our p r i o r o r d e r , t h e r e c o r d 
c o n t a i n s p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t was employable i n m a n a g e r i a l and 
s u p e r v i s o r y o c c u p a t i o n s r e l a t i n g t o h i s p a s t work e x p e r i e n c e . C l a i m a n t has n o t 
s u b m i t t e d any p e r s u a s i v e m e d i c a l evidence t o prove t h a t he was t o t a l l y d i s a b l e d 
t h r o u g h o u t 1988. There i s a l s o no evidence t h a t he made r e a s o n a b l e e f f o r t s t o 
f i n d work d u r i n g t h a t t i m e . Indeed, t h e evidence suggests t h a t he t o l d a voca
t i o n a l e x p e r t t o whom he was sent f o r assessment t h a t he was n o t s e e k i n g work. 
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A c c o r d i n g l y , we f i n d t h a t c l a i m a n t was n o t i n t h e work f o r c e a t t h e t i m e o f h i s 
w o r s e n i n g i n Janu a r y , 1989, o r t h e s u r g e r y i n A p r i l 1989. See Fr e d L o t f i . 43 
Van N a t t a 430 ( 1 9 9 1 ) ; see a l s o Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 
258 ( 1 9 8 9 ) . 

A c c o r d i n g l y , our o r d e r d a t e d August 5, 1991, as amended August 2 1 , 1991, 
i s a b a t e d and w i t h d r a w n . As supplemented h e r e i n , we adhere t o and r e p u b l i s h o ur 
o r d e r d a t e d August 5, 1991, as amended August 2 1 , 1991. The p a r t i e s ' r i g h t s o f 
r e c o n s i d e r a t i o n and appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

September 18, 1991 C i t e as 43 Van N a t t a 1917 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID J . DEERIN6, Claimant 

WCB Case No. 90-00730 
ORDER OF ABATEMENT 

Douglas D. Hagen, Claimant A t t o r n e y 
Wallace & K l o r , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our August 27, 1991 Order on Re
vi e w t h a t f o u n d t h a t h i s r e q u e s t f o r h e a r i n g was u n t i m e l y f i l e d . S p e c i f i c a l l y , 
c l a i m a n t contends t h a t t h e i n s u r e r ' s d e n i a l was m a i l e d t o t h e wrong address. 
F u r t h e r , c l a i m a n t argues t h a t , even i f he d i d r e c e i v e t h e d e n i a l i n t h e m i d d l e 
o f November, h i s r e q u e s t f o r h e a r i n g was f i l e d w i t h i n s i x t y days o f r e c e i p t . We 
aba t e o u r p r i o r o r d e r t o a l l o w f u r t h e r c o n s i d e r a t i o n . 

I n o u r p r i o r o r d e r , we found as f a c t t h a t t h e r e c o r d on r e v i e w c o n t a i n e d 
no e n v e l o p e o r postmark i n d i c a t i n g t h e d a t e on wh i c h c l a i m a n t m a i l e d h i s r e q u e s t 
f o r h e a r i n g . F u r t h e r r e v i e w o f t h i s m a t t e r on r e c o n s i d e r a t i o n d i s c l o s e s an en
v e l o p e addressed t o t h e Board from c l a i m a n t b e a r i n g a postmark d a t e o f January 
8, 1990. Copies o f t h e postmarked envelope a r e b e i n g p r o v i d e d t o t h e p a r t i e s ' 
c o u n s e l a l o n g w i t h t h i s o r d e r . 

Assuming w i t h o u t d e c i d i n g t h a t t h e i n s u r e r ' s d e n i a l was m a i l e d t o a c o r 
r e c t address f o r c l a i m a n t , t h a t d e n i a l o p e r a t e d as n o t i f i c a t i o n t o c l a i m a n t as 
o f t h e d a t e o f m a i l i n g . W r i g h t v. Bekins Moving & Stor a g e Co. , 97 Or App 45 
( 1 9 8 9 ) . As we foun d i n our p r i o r o r d e r , t h e r e c o r d e s t a b l i s h e s t h a t t h e d e n i a l 
was m a i l e d on November 7, 1989. Claimant had 60 days f r o m t h a t d a t e w i t h i n 
w h i c h t o f i l e h i s r e q u e s t f o r h e a r i n g from t h e d e n i a l . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . The 
s i x t i e t h day fro m November 7, 1989 was Saturday, January 6, 1990. As n o t e d 
above, t h e env e l o p e f r o m c l a i m a n t t o t h e Board c o n t a i n i n g c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g i s postmarked as o f t h e ne x t b u s i n e s s day, Monday, Ja n u a r y 8, 1990. 

I n l i g h t o f t h i s d i s c o v e r y , we abate our August 27, 1991 o r d e r . The p a r 
t i e s a r e r e q u e s t e d t o f i l e w r i t t e n memoranda d i s c u s s i n g t h e e f f e c t , i f any, o f 
ou r d i s c o v e r y o f t h e postmarked envelope on t h e t i m e l i n e s s i s s u e . The i n s u r e r 
i s r e q u e s t e d t o submit i t s memorandum w i t h i n 10 days f r o m t h e d a t e o f t h i s 
o r d e r . C l a i m a n t i s r e q u e s t e d t o f i l e h i s response w i t h i n 10 days o f t h e d a t e o f 
m a i l i n g o f t h e i n s u r e r ' s memorandum. T h e r e a f t e r , we s h a l l p r o c e e d w i t h o u r r e 
c o n s i d e r a t i o n o f t h i s m a t t e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN R. GARVER, Claimant 

WCB Case Nos. 88-08090 & 88-07209 
ORDER ON REMAND 

C a l l a h a n & Gardner, Claimant A t t o r n e y s 
K e v i n Mannix, Defense A t t o r n e y 

Pamela S c h u l t z , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Ap p e a l s . 
Stevens Equipment Co. v. American F a b r i c a t o r s , 106 Or App 354 ( 1 9 9 1 ) . The c o u r t 
has r e v e r s e d o u r p r i o r o r d e r , John R. Garver, 42 Van N a t t a 844 ( 1 9 9 0 ) , w h i c h 
f o u n d Stevens Equipment r e s p o n s i b l e f o r c l a i m a n t ' s low back c o n d i t i o n . I n f i n d 
i n g Stevens Equipment t o be r e s p o n s i b l e , we had reasoned t h a t Stevens Equipment 
had n o t c a r r i e d i t s burden o f p r o v i n g t h a t c l a i m a n t ' s 1988 i n j u r y w h i l e w o r k i n g 
f o r Stevens Equipment d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o h i s low back d i s a b i l 
i t y . The c o u r t r e v e r s e d , c o n c l u d i n g t h a t s i n c e Stevens Equipment had d e n i e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back d i s a b i l i t y , t h e burden o f p r o o f d i d n o t 
r e s t w i t h Stevens Equipment. Consequently, t h e c o u r t has remanded f o r r e c o n s i d 
e r a t i o n . 

FINDINGS OF FACT 

We r e p u b l i s h t h e " F i n d i n g s o f Fa c t " s e t f o r t h i n our A p r i l 1 1 , 1990 Order 
on Review. 

CONCLUSIONS OF LAW AND OPINION 

I n cases where t h e r e has been an accepted compensable i n j u r y f o l l o w e d by 
an i n c r e a s e i n d i s a b i l i t y d u r i n g o r a f t e r employment w i t h a l a t e r c a r r i e r , 
r e s p o n s i b i l i t y i s f i x e d w i t h t h e c a r r i e r which accepted t h e c l a i m . I n o r d e r t o 
s h i f t r e s p o n s i b i l i t y , t h e o r i g i n a l c a r r i e r must p r o v e a f f i r m a t i v e l y t h a t a l a t e r 
employment i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f t h e a c c e p t e d 
c o n d i t i o n . S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or App 461 ( 1 9 8 8 ) ; Hensel 
Phelps Const, v. M i r i c h . 81 Or App 290 (1986). The l a s t c a r r i e r i s r e s p o n s i b l e 
i f t h e l a t e r employment i n d e p e n d e n t l y c o n t r i b u t e d , even s l i g h t l y , t o a w o r s e n i n g 
o f t h e u n d e r l y i n g c o n d i t i o n . M i s s i o n I n s u r a n c e Co. v. Dundon, 86 Or App 470 
(1987) . 

Here, c l a i m a n t had i n j u r e d h i s low back i n 1980, and a g a i n i n 1985. The 
employer on t h e r i s k , American F a b r i c a t o r s , accepted t h e low back c l a i m . On 
Fe b r u a r y 23, 1988, c l a i m a n t s u s t a i n e d a back i n j u r y w h i l e employed f o r Stevens 
Equipment. A t h e a r i n g , Stevens Equipment accepted a mid-back i n j u r y , b u t argued 
t h a t c l a i m a n t ' s low back d i s a b i l i t y was merely an e x a c e r b a t i o n o f t h e p r e v i o u s 
low back i n j u r y w i t h American F a b r i c a t o r s . 

We f i n d t h a t t h e l a s t employer a g a i n s t whom c l a i m a n t had an a c c e p t e d c l a i m 
f o r a low back i n j u r y was American F a b r i c a t o r s . T h e r e f o r e , American F a b r i c a t o r s 
i s p r e s u m p t i v e l y r e s p o n s i b l e . I n o r d e r t o a v o i d r e s p o n s i b i l i t y f o r t h e 1988 
i n j u r y , i t has t h e burden o f e s t a b l i s h i n g t h a t c l a i m a n t ' s subsequent employment 
i n d e p e n d e n t l y c o n t r i b u t e d t o h i s low back c o n d i t i o n . Whether c l a i m a n t s u f f e r e d 
an a g g r a v a t i o n o r new i n j u r y i s a q u e s t i o n o f f a c t . See D e l t a McClean T r u c k i n g 
v. Wvncoop, 106 Or App 319 (1 9 9 1 ) . 

We adopt t h e Referee's a n a l y s i s o f t h e m e d i c a l e v i d e n c e , and f i n d t h a t t h e 
m e d i c a l e v i d e n c e does n o t e s t a b l i s h t h a t t h e r e has been an in d e p e n d e n t c o n t r i b u 
t i o n t o a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g low back c o n d i t i o n . We c o n c l u d e , 
t h e r e f o r e , t h a t American F a b r i c a t o r s remains t h e r e s p o n s i b l e employer because i t 
has f a i l e d t o meet i t s burden o f p r o v i n g t h a t t h e 1988 i n j u r y i n d e p e n d e n t l y con
t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s low back c o n d i t i o n . 



John R. Garv e r , 43 Van N a t t a 1918 (1991) 1919 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we a f f i r m t h e Referee's o r d e r d a t e d 
September 1 , 1988. Our p r i o r award o f a $1,500 a t t o r n e y f e e f o r s e r v i c e s on r e 
v i e w p a y a b l e by Stevens Equipment i s w i t h d r a w n . As m o d i f i e d h e r e i n , we repub
l i s h o u r A p r i l 1 1 , 1990 o r d e r , as r e c o n s i d e r e d A p r i l 23, 1990. The p a r t i e s ' 
r i g h t s o f ap p e a l s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

September 18, 1991 C i t e as 43 Van N a t t a 1919 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
FRANK HAM, Claimant 
WCB Case No. 90-16564 

ORDER ON REVIEW 
Bl a c k , e t a l . , C l aimant A t t o r n e y s 

C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t awarded c l a i m a n t 
4 p e r c e n t (12.8 degrees) unscheduled permanent d i s a b i l i t y f o r h i s low back con
d i t i o n , whereas a D e t e r m i n a t i o n Order awarded no permanent d i s a b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s , " w i t h t h e e x c e p t i o n o f h i s f i f t h (5) 
f i n d i n g o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t t h e range o f m o t i o n f i n d i n g s o f a p h y s i c a l 
t h e r a p i s t c o u l d n o t be accepted f o r purposes o f r a t i n g c l a i m a n t ' s i m p a i r m e n t 
under t h e " s t a n d a r d s , " and t h e r e was no eviden c e t h a t c l a i m a n t ' s t r e a t i n g p h y s i 
c i a n had adopted t h e p h y s i c a l t h e r a p i s t ' s range o f m o t i o n f i n d i n g s . We agree 
w i t h t h e R e f e r e e and we adopt h i s c o n c l u s i o n s and o p i n i o n on t h a t i s s u e . How
e v e r , we c o n c l u d e t h a t c l a i m a n t has n o t shown an e n t i t l e m e n t t o a permanent d i s 
a b i l i t y award under t h e s t a n d a r d s . 

On November 28, 1989, Dr. Ewald, c l a i m a n t ' s t r e a t i n g d o c t o r , d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y . A t t h a t t i m e , Dr. Ewald r e p o r t e d t h a t c l a i m a n t 
had d e c r e a s e d t h o r a c o l u m b a r f l e x i o n ( f r o m 90 degrees t o 80 d e g r e e s ) . (Ex. 4-2). 
On November 30, 1989, Dr. B o l t o n , M.D., examined c l a i m a n t and r e p o r t e d t h a t he 
had " e x c e l l e n t range o f back m o t i o n . " Dr. B o l t o n d i d n o t r e p o r t t h a t c l a i m a n t 
had d ecreased f l e x i o n and i n s t e a d , r e p o r t e d t h a t t h e r e was "no e v i d e n c e o f p e r 
manent i m p a i r m e n t . " (Ex. 5-4). On December 2 1 , 1989, Dr. Ewald c o n c u r r e d w i t h 
Dr. B o l t o n ' s r e p o r t . (Ex. 7 ) . 

Because Dr. Ewald's f i n a l r e p o r t concurs w i t h an o p i n i o n o f "no permanent 
i m p a i r m e n t , " we a r e unable t o conclude t h a t c l a i m a n t has shown an e n t i t l e m e n t t o 
an award under t h e s t a n d a r d s . Former OAR 436-35-270(2). We, t h e r e f o r e , r e v e r s e 
t h e R e f e r e e on t h e i s s u e o f permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 24, 1991 i s r e v e r s e d . The A p r i l 30, 
1990 D e t e r m i n a t i o n Order i s a f f i r m e d . 



1920 C i t e as 43 Van N a t t a 1920 (1991) September 18, 1991 

I n t h e M a t t e r o f t h e Compensation o f 
RUSSELL L. RAGLAND, Claimant 

WCB Case No. 90-16841 
ORDER ON RECONSIDERATION 

M e r r i l l Schneider, Claimant A t t o r n e y 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r September 5, 
1991 Order on Review t h a t awarded h i s c o u n s e l an assessed a t t o r n e y f e e o f $150 
f o r s e r v i c e s r e n d e r e d i n c o n j u n c t i o n w i t h t h e r e s c i s s i o n o f t h e SAIF C o r p o r a 
t i o n ' s d e n i a l . C l a i m a n t contends t h a t t h e $150 assessed a t t o r n e y f e e s h o u l d be 
i n c r e a s e d , as he expended t h r e e hours o f t i m e on c l a i m a n t ' s case. 

A l t h o u g h t h e t i m e d e v o t e d t o t h e case by c l a i m a n t ' s c o u n s e l i s one f a c t o r 
t o be c o n s i d e r e d under OAR 438-15-010(4), t h e v a l u e o f t h e i n t e r e s t s e c u r e d f o r 
c l a i m a n t i s a l s o c o n s i d e r e d . Here, t h e v a l u e o f t h e i n t e r e s t s e c u r e d f o r c l a i m 
a n t by c o u n s e l was a $25 m e d i c a l b i l l payment. 

Under t h e c i r c u m s t a n c e s , we conclude t h a t , c o n s i d e r i n g t h e m i n i m a l v a l u e 
o f t h e i n t e r e s t t o c l a i m a n t , i n a d d i t i o n t o t h e o t h e r f a c t o r s s e t f o r t h i n OAR 
438- 1 5 - 0 1 0 ( 4 ) , a $150 a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d i n c o n j u n c t i o n w i t h 
SAIF's p r e h e a r i n g r e s c i s s i o n o f t h e d e n i a l i s r e a s o n a b l e . C o n s e q u e n t l y , we 
d e c l i n e t o i n c r e a s e c l a i m a n t ' s assessed a t t o r n e y f e e o f $150. 

A c c o r d i n g l y , o u r September 5, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r September 5, 1991 
o r d e r , e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

September 19, 1991 C i t e as 43 Van N a t t a 1920 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EUGENE C. BROWN, Claimant 
WCB Case No. 90-13039 

ORDER ON REVIEW 
Karen M. Werner, Claimant A t t o r n e y 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r t h a t : ( 1 ) c o n c l u d e d 
t h a t h i s t e m p o r a r y t o t a l d i s a b i l i t y r a t e s h o u l d be c a l c u l a t e d by a v e r a g i n g 
w e e k l y e a r n i n g s o v e r t h e p a s t 26 weeks; and (2) i n c r e a s e d h i s s c h e d u l e d perma
nent d i s a b i l i t y award f o r t h e l o s s o f use and f u n c t i o n o f h i s l e f t l e g (knee) 
f r o m 8 p e r c e n t (12 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 21 p e r c e n t 
(31.5 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e r a t e o f te m p o r a r y d i s a b i l i t y and ex
t e n t o f s c h e d u l e d permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 
Temporary d i s a b i l i t y 

We a f f i r m and adopt t h e Referee on t h e i s s u e o f t e m p o r a r y d i s a b i l i t y , w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 



Eugene C. Brown, 43 Van N a t t a 1920 (1991) 1921 

I n d e t e r m i n i n g whether a c l a i m a n t ' s i n a c t i v i t y c o n s t i t u t e s an "extended 
gap" f o r purposes o f c a l c u l a t i n g temporary d i s a b i l i t y , we c o n s i d e r such f a c t o r s 
as t h e l e n g t h o f t h e b r e a k i n work and whether t h e b r e a k has caused a change i n 
t h e work r e l a t i o n s h i p between t h e c l a i m a n t and t h e employer. Dena L. B a r n e t t , 
43 Van N a t t a 1776 ( 1 9 9 1 ) ; C r a i g E. Hobbs, 39 Van N a t t a 690 ( 1 9 8 7 ) . Such a 
d e t e r m i n a t i o n i s made on a case-by-case b a s i s , c o n s i d e r i n g such a d d i t i o n a l 
f a c t o r s as whether t h e work was steady o r season a l . B a r n e t t , s u p r a ; S a l l y M. 
T u r p i n , 37 Van N a t t a 924 (1 9 8 5 ) . 

Here, t h e Referee concluded t h a t , a l t h o u g h c l a i m a n t ' s h o u r s were i r r e g u l a r 
due t o t h e market and weather c o n d i t i o n s , he had r e g u l a r l y worked f o r t h e em
p l o y e r f o r s e v e r a l y e a r s under such c i r c u m s t a n c e s . The Referee c o n c l u d e d t h a t 
c l a i m a n t ' s two weeks w i t h no e a r n i n g s and seven weeks w i t h l e s s t h a n $200 e a r n 
i n g s d i d n o t c o n s t i t u t e "extended gaps" f o r purposes o f fo r m e r OAR 436-60-
0 2 0 ( 7 ) ( c ) . We agree. 

We c o n c l u d e t h a t t h e r e c o r d does n o t demo n s t r a t e t h a t t h e work r e l a t i o n 
s h i p was a l t e r e d o r wage e x p e c t a t i o n s changed d u r i n g t h e weeks c l a i m a n t d i d n o t 
work o r t h e weeks he earned l e s s t h a n u s u a l . I n f a c t , c l a i m a n t ' s wage was v a r i 
a b l e , as he was h i r e d under an i n c e n t i v e p l a n . (Ex. 1 ) . C l a i m a n t t e s t i f i e d 
t h a t , a l t h o u g h he was h i r e d on a r e g u l a r b a s i s , t h e hours were n o t r e g u l a r and 
i t was n o t u n u s u a l f o r him t o miss an o c c a s i o n a l week o f work. ( T r . 1 6 ) . 

Under t h e c i r c u m s t a n c e s , we agree w i t h t h e Referee t h a t c l a i m a n t ' s two 
weeks o f i n a c t i v i t y and h i s seven weeks o f e a r n i n g s under $200 do n o t c o n s t i t u t e 
"extended gaps." T h e r e f o r e , we conclude t h a t t h e i n s u r e r p r o p e r l y c a l c u l a t e d 
c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y r a t e based upon an average o f t h e 26 weeks p r e 
c e d i n g h i s i n j u r y . 

E x t e n t o f sch e d u l e d d i s a b i l i t y 

We adopt t h e Referee's "Conclusions and O p i n i o n " on t h e i s s u e o f e x t e n t o f 
sc h e d u l e d d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 2, 1991 i s a f f i r m e d . 

September 19, 1991 C i t e as 43 Van N a t t a 1921 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ANITA L. CLIFTON, Claimant 

WCB Case No. 90-19998 
ORDER ON RECONSIDERATION (REMANDING) 

Coons & Cole, Claimant A t t o r n e y s 
Steve C o t t o n ( S a i f ) , Defense A t t o r n e y 

Thomas E. Ewing, A s s i s t a n t A t t o r n e y G e n e r a l 

On September 12, 1991, we f i l e d w i t h t h e Court o f Appeals a N o t i c e o f 
W i t h d r a w a l o f o u r J u l y 8, 1991 Order o f D i s m i s s a l , w h i c h d i s m i s s e d t h e SAIF Cor
p o r a t i o n ' s r e q u e s t f o r Board r e v i e w o f a Referee's o r d e r . See ORS 18 3 . 4 8 2 ( 6 ) ; 
ORAP 4.35; Glen D. Roles, 43 Van N a t t a 278 (19 9 1 ) . We r a r e l y e x e r c i s e o u r 
a u t h o r i t y t o w i t h d r a w an appealed o r d e r . Ronald D. C h a f f e e , 39 Van N a t t a 1135 
( 1 9 8 7 ) . However, we t o o k such an a c t i o n i n t h i s i n s t a n c e t o c l a r i f y o u r i n t e n 
t i o n s i n d i s m i s s i n g SAIF's r e q u e s t f o r r e v i e w and, i n d o i n g so, t o p r e v e n t p r e j 
u d i c e t o t h e p a r t i e s caused by any f u r t h e r d e l a y s i n t h e a p p e l l a t e p r o c e s s . We 
pro c e e d w i t h o u r r e c o n s i d e r a t i o n . 



1922 A n i t a L. C l i f t o n . 43 Van N a t t a 1921 (1991) 

The r e l e v a n t f a c t s a r e as f o l l o w s . On June 7, 1991, t h e R e f e r e e i s s u e d an 
O p i n i o n and Order g r a n t i n g c l a i m a n t permanent t o t a l d i s a b i l i t y . On June 12, 
1991, SAIF r e q u e s t e d Board r e v i e w o f t h e Referee's o r d e r . The r e q u e s t s t a t e d 
t h a t c l a i m a n t ' s compensation would n o t be s t a y e d p u r s u a n t t o ORS 656.313. On 
June 20, 1991, SAIF f i l e d an "amended" r e q u e s t f o r Board r e v i e w , s t a t i n g t h a t 
c l a i m a n t ' s compensation would be s t a y e d p u r s u a n t t o ORS 656.313. 

On J u l y 5, 1991, SAIF f i l e d a m o t i o n f o r r e c o n s i d e r a t i o n w i t h t h e R e f e r e e . 
SAIF asked t h e R e f e r e e t o m o d i f y t h e o r d e r t o p e r m i t an o f f s e t o f permanent p a r 
t i a l d i s a b i l i t y a g a i n s t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award. S i m u l t a n e 
o u s l y w i t h t h e m o t i o n f o r r e c o n s i d e r a t i o n , SAIF f i l e d a w i t h d r a w a l o f i t s 
r e q u e s t f o r Board r e v i e w o f t h e Referee's o r d e r . 

On J u l y 8, 1991, we acknowledged SAIF's w i t h d r a w a l and d i s m i s s e d i t s r e 
q u e s t f o r Board r e v i e w . Our o r d e r f u r t h e r s t a t e d t h a t " t h e o r d e r o f t h e Referee 
i s f i n a l by o p e r a t i o n o f law." That same day, t h e Referee's June 7, 1991 o r d e r 
was a b a t e d t o c o n s i d e r SAIF's m o t i o n f o r r e c o n s i d e r a t i o n . The abatement o r d e r 
s t a t e d t h a t , upon d i s m i s s a l o f SAIF's r e q u e s t f o r r e v i e w , j u r i s d i c t i o n o v e r t h e 
R e f e r e e ' s o r d e r had once a g a i n v e s t e d w i t h t h e H e a r i n g s D i v i s i o n . 

On J u l y 23, 1991, t h e Referee i s s u e d an Order on R e c o n s i d e r a t i o n . SAIF 
was g r a n t e d p e r m i s s i o n t o o f f s e t c e r t a i n permanent p a r t i a l d i s a b i l i t y b e n e f i t s 
a g a i n s t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award. 

C l a i m a n t o b j e c t e d t o t h e Referee's r e c o n s i d e r a t i o n o r d e r . Among o t h e r 
r e a s o n s , c l a i m a n t reminded t h e Referee t h a t t h e Board's d i s m i s s a l o r d e r had 
s t a t e d t h a t t h e R e f e r e e ' s o r d e r was " f i n a l by o p e r a t i o n o f law." 

On August 2, 1991, t h e Referee i s s u e d an o r d e r e n t i t l e d "Order R e s c i n d i n g 
Both Order o f Abatement and Order on R e c o n s i d e r a t i o n . " R e l y i n g on t h e Board's 
s t a t e m e n t i n i t s d i s m i s s a l o r d e r t h a t t h e Referee's o r d e r was " f i n a l by o p e r a 
t i o n o f law", t h e R e f e r e e c o n c l u d e d t h a t he was w i t h o u t a u t h o r i t y t o undermine 
t h e Board's d e c i s i o n . Consequently, t h e Referee w i t h d r e w t h e abatement and 
r e c o n s i d e r a t i o n o r d e r s . 

On August 7, 1991, SAIF p e t i t i o n e d t h e Court o f Appeals f o r j u d i c i a l r e 
v i e w o f t h e Board's J u l y 8, 1991 d i s m i s s a l o r d e r . On August 8, 1991, SAIF r e 
q u e s t e d Board r e v i e w o f t h e Referee's J u l y 23, 1991 r e c o n s i d e r a t i o n o r d e r and 
August 2, 1991 r e s c i s s i o n o r d e r . 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). T i m e l y r e q u e s t f o r Board r e v i e w i s a 
j u r i s d i c t i o n a l p r e r e q u i s i t e f o r our r e v i e w . ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; 
A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . However, upon d i s 
m i s s a l o f a r e q u e s t f o r r e v i e w , where no o t h e r p a r t y has r e q u e s t e d r e v i e w i n a 
t i m e l y manner, we no l o n g e r have j u r i s d i c t i o n t o proceed. Eder v. P i l c h e r 
C o n s t r u c t i o n , 89 Or App 425 ( 1 9 8 8 ) . Under such c i r c u m s t a n c e s , a u t h o r i t y t o 
r e c o n s i d e r a R e f e r e e ' s o r d e r r e t u r n s t o t h e Hearings D i v i s i o n p r o v i d e d t h a t t h e 
30-day p e r i o d p u r s u a n t t o ORS 656.289(3) has n o t a l r e a d y e x p i r e d . Ramev S. 
Johnson, 40 Van N a t t a 370, 371 ( 1 9 8 8 ) . 

Here, t h e 3 0 t h day a f t e r t h e Referee's June 7, 1991 O p i n i o n and Order was 
J u l y 7, 1991. Inasmuch as J u l y 7, 1991 was a Sunday, t h e l a s t day f o r r e c o n s i d 
e r a t i o n o r a p p e a l o f t h e o r d e r was Monday, J u l y 8, 1991. ORCP 10A; ORS 174.120. 
SAIF had r e q u e s t e d Board r e v i e w s h o r t l y a f t e r t h e Referee's o r d e r . However, a t 
i t s r e q u e s t , i t s a p p e a l was d i s m i s s e d on J u l y 8, 1991, t h e l a s t day b e f o r e t h e 
R e f e r e e ' s o r d e r became f i n a l under ORS 656.289(3). That same day, t h e R e f e r e e ' s 
June 7, 1991 o r d e r was abated f o r r e c o n s i d e r a t i o n . Since t h e R e f e r e e ' s o r d e r 
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was w i t h d r a w n f o r r e c o n s i d e r a t i o n a f t e r t h e d i s m i s s a l o f SAIF's r e q u e s t f o r 
Board r e v i e w and p r i o r t o t h e e x p i r a t i o n o f t h e 30-day p e r i o d p u r s u a n t t o ORS 
65 6 . 2 8 9 ( 3 ) , we con c l u d e t h a t t h e abatement o r d e r was i s s u e d w i t h s t a t u t o r y 
a u t h o r i t y . See Ramev S. Johnson, supra. 

I n r e a c h i n g t h i s c o n c l u s i o n , we acknowledge t h a t o ur J u l y 8, 1991 d i s 
m i s s a l o r d e r s t a t e d t h a t t h e Referee's o r d e r was " f i n a l by o p e r a t i o n o f law." 
Y e t , t h e s t a t e m e n t was an i n a c c u r a t e d e s c r i p t i o n o f t h e Refer e e ' s o r d e r on t h e 
d a t e o f o u r o r d e r . As a r e s u l t o f t h a t i n a c c u r a c y , t h e Referee has r e s c i n d e d 
b o t h t h e abatement o r d e r and h i s e v e n t u a l r e c o n s i d e r a t i o n o r d e r . Thus, t h e r e i s 
c u r r e n t l y no f i n a l , a p p e a l a b l e Referee's o r d e r a d d r e s s i n g t h e amount o f c l a i m 
a n t ' s compensation f o r Board r e v i e w . See P r i c e v. SAIF, 296 Or 311, 315 (1 9 8 4 ) ; 
Lindamood v. SAIF, 78 Or App 15, 18 (19 8 6 ) . Under such c i r c u m s t a n c e s , we 
c o n s i d e r i t a p p r o p r i a t e t o r e t u r n t h i s m a t t e r t o t h e Referee t o once a g a i n 
a ddress SAIF's m o t i o n f o r r e c o n s i d e r a t i o n and c l a i m a n t ' s response. T h e r e a f t e r , 
t h e R e f e r e e s h a l l i s s u e a f i n a l , a p p e a l a b l e o r d e r . 

A c c o r d i n g l y , our J u l y 8, 1991 d i s m i s s a l o r d e r i s w i t h d r a w n . On r e c o n s i d 
e r a t i o n , SAIF's r e q u e s t f o r Board r e v i e w i s d i s m i s s e d and t h i s m a t t e r i s r e 
manded t o R e f e r e e Spangler f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 

I T I S SO ORDERED. 

September 19, 1991 C i t e as 43 Van N a t t a 1923 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LLOYD L. CROCKETT, Claimant 

WCB Case Nos. 90-05762 & 90-12356 
ORDER DENYING REPUBLICATION 

Karen M. Werner, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e p u b l i c a t i o n o f our August 22, 1991 Order on 
Review. C o n t e n d i n g t h a t n e i t h e r h i s c u r r e n t a t t o r n e y n o r h i s f o r m e r a t t o r n e y 
r e c e i v e d a copy o f t h e Board's o r d e r , c l a i m a n t seeks r e p u b l i c a t i o n o f our o r d e r . 
We deny t h e r e q u e s t . 

The Board may r e p u b l i s h an o r d e r i f i t f i n d s t h a t i t f a i l e d t o m a i l a copy 
o f i t s p r i o r o r d e r t o a p a r t y . B e r l i n e r v. Weyerhaeuser Company, 92 Or App 264, 
266-67 ( 1 9 8 8 ) ; Mary J. Gates, 42 Van N a t t a 1813 ( 1 9 9 0 ) . An a t t o r n e y i s n o t a 
p a r t y . ORS 656.005(19); B e r l i n e r , supra, page 266, n. 1; Frank F. Pucher, J r . , 
41 Van N a t t a 794, 795 (1 9 8 9 ) . 

Here, c l a i m a n t f i r s t a s s e r t s t h a t n e i t h e r h i s c u r r e n t n or f o r m e r a t t o r n e y 
r e c e i v e d a copy o f t h e Board's August 22, 1991 o r d e r . A r e v i e w o f t h e f i l e 
e s t a b l i s h e s t h a t c l a i m a n t ' s former a t t o r n e y was n o t m a i l e d a copy o f t h e Board's 
o r d e r . However, such an a c t i o n was t a k e n i n d i r e c t response t o t h e f o l l o w i n g 
d i r e c t i v e f r o m c l a i m a n t ' s c u r r e n t and former a t t o r n e y s . S p e c i f i c a l l y , i n a 
document e n t i t l e d " N o t i c e o f A s s o c i a t i o n o f A t t o r n e y s , " t h e a t t o r n e y s d i r e c t e d 
t h a t " [ a ] l l n o t i c e s , l e t t e r s , o r d e r s , e t c . , s h o u l d h e r e a f t e r be f o r w a r d e d t o 
[ c l a i m a n t ' s c u r r e n t a t t o r n e y ] . " 

Assuming t h a t b o t h o f c l a i m a n t ' s a t t o r n e y s s h o u l d have r e c e i v e d a copy o f 
t h e Board's o r d e r and d i d n o t a c t u a l l y r e c e i v e such a copy a l t h o u g h t h e Order 
i n d i c a t e s a copy was m a i l e d t o h i s c u r r e n t a t t o r n e y , t h a t does n o t i n v a l i d a t e 
t h e o r d e r . See B e r l i n e r , s u p r a ; **Pucher, supra. R a t h e r , t o prompt t h e r e 
i s s u a n c e o f our o r d e r as c l a i m a n t r e q u e s t s , he must e s t a b l i s h t h a t a copy o f t h e 
o r d e r was n o t m a i l e d t o him. The r e c o r d does n o t s u p p o r t such a f i n d i n g . 
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The Board's o r d e r and f i l e i n d i c a t e s t h a t c o p i e s o f t h e o r d e r were m a i l e d 
t o a l l p a r t i e s , as w e l l as t h e i r r e p r e s e n t a t i v e s . Moreover, t h e r e has been no 
c o n t e n t i o n f r o m e i t h e r c l a i m a n t o r t h e employer t h a t t h i s m a i l i n g t o t h e p a r t i e s 
was d e f e c t i v e . Such c i r c u m s t a n c e s persuade us, a t a minimum, t h a t c o p i e s o f t h e 
Board's August 22, 1991 o r d e r were m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g . 

We a r e persuaded t h a t a copy o f our August 22, 1991 o r d e r was m a i l e d t o 
c l a i m a n t and a l l o t h e r p a r t i e s t o t h e p r o c e e d i n g . Consequently, c l a i m a n t ' s 
m o t i o n f o r r e p u b l i c a t i o n i s d e n i e d . The p a r t i e s ' r i g h t s o f appeal s h a l l con
t i n u e t o r u n f r o m o u r August 22, 1991 o r d e r . 

I T I S SO ORDERED. 

September 19, 1991 C i t e as 43 Van N a t t a 1924 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JENNIFER A. HUBER, Claimant 

WCB Case No. 90-19529 
ORDER ON REVIEW 

Benn e t t & Durham, Claimant A t t o r n e y s 
D a v i s & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i l a t e r a l 
c a r p a l t u n n e l syndrome c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

FINDINGS OF ULTIMATE FACT 

We adopt t h e Referee's u l t i m a t e f i n d i n g s o f f a c t as o u r own. 

CONCLUSIONS OF LAW AND OPINION 

" I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , Ch 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 1 , 
1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a 
t i o n s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , 
t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s 
g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we an a l y z e t h i s m a t t e r under t h e 
Workers' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990." 

ORS 656.802(1) d e f i n e s an o c c u p a t i o n a l d i s e a s e t o i n c l u d e : 

" ( c ) Any s e r i e s o f t r a u m a t i c events o r o c c u r r e n c e s 
w h i c h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n p h y s i 
c a l d i s a b i l i t y o r d e a t h . " 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e , ORS 
656.802(2) p r o v i d e s t h a t : 
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"The w o r k e r must pro v e t h a t employment c o n d i t i o n s were t h e m a j o r 
c o n t r i b u t i n g cause o f t h e d i s e a s e o r i t s w o r s e n i n g . E x i s t e n c e o f 
t h e d i s e a s e o r w o r s e n i n g o f a p r e e x i s t i n g d i s e a s e must be e s t a b 
l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . " 

I n a p p l y i n g t h o s e p r o v i s i o n s t o t h e case b e f o r e him, t h e R e f e r e e f i r s t 
f o u n d t h a t c l a i m a n t had e x p e r i e n c e d no d i f f i c u l t i e s w i t h her hands o r w r i s t s be
f o r e she began w o r k i n g f o r t h e employer. The Referee t h e n d e t e r m i n e d t h a t 
c l a i m a n t ' s work w i t h t h e employer was t h e major c o n t r i b u t i n g cause o f h e r c u r 
r e n t b i l a t e r a l w r i s t and hands symptoms, whi c h were dia g n o s e d as c a r p a l t u n n e l 
syndrome and e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . 
Based on t h o s e d e t e r m i n a t i o n s , t h e Referee c o n c l u d e d t h a t c l a i m a n t had e s t a b 
l i s h e d a compensable d i s e a s e , r e l y i n g on G e o r g i a - P a c i f i c Corp. v. Warren. 103 Or 
App 275 ( 1 9 9 0 ) . We agree. 

On r e v i e w , t h e employer f i r s t contends t h a t c l a i m a n t had a p r e e x i s t i n g 
c a r p a l t u n n e l d i s e a s e , and t h a t her c a r p a l t u n n e l syndrome was n o t compensable, 
because she had f a i l e d t o prove a w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . See 
W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) ; AMFAC, I n c . v. Ingram. 72 Or App 168 
( 1 9 8 5 ) . I t r e l i e s on t h e o p i n i o n o f Dr. M o f f e t t , c l a i m a n t ' s t r e a t i n g f a m i l y 
p r a c t i t i o n e r , who, i n a l e t t e r d a t e d August 13, 1990, suggested t h a t c l a i m a n t 
"may have an u n d e r l y i n g c a r p a l t u n n e l syndrome i n one o r b o t h w r i s t s [ . ] " 
(Ex. 8 ) . 

We a r e n o t persuaded by t h a t t e n t a t i v e d i a g n o s i s . I n t h e same l e t t e r , Dr. 
M o f f e t t a l s o suggested t h a t c l a i m a n t ' s c o n d i t i o n was caused by t e n d o n i t i s i n t h e 
w r i s t s and n o t e a r l y c a r p a l t u n n e l syndrome. (Ex. 8 ) . Moreover, he a d m i t t e d 
t h a t h i s o p i n i o n was o f f e r e d p r i o r t o d i a g n o s t i c t e s t i n g and, c o n s e q u e n t l y , was 
e v i d e n t l y based more on t h e h i s t o r y r e l a t e d by c l a i m a n t t h a n on c o n c r e t e m e d i c a l 
e v i d e n c e . C o n s i d e r i n g t h e s e f a c t o r s , we g i v e h i s o p i n i o n l i t t l e w e i g h t . 
Gormlev v. SAIF. 52 Or App 1055 ( 1 9 8 1 ) . 

I n f u r t h e r s u p p o r t o f i t s c o n t e n t i o n , t h e employer a l s o r e l i e s on Dr. 
Leonard's s t a t e m e n t t h a t c l a i m a n t m i g h t have an u n d e r l y i n g " p r e d i s p o s i t i o n " t o 
c a r p a l t u n n e l syndrome. (Ex. 11-3). The employer's r e l i a n c e i s m i s p l a c e d . As 
n o t e d by t h e c o u r t i n P r e s t o n v. Wonder Bread, 96 Or App 613, 616 ( 1 9 8 9 ) , "a 
p r e d i s p o s i t i o n i s a ' c o n d i t i o n o f s p e c i a l s u s c e p t i b i l i t y t o a d i s e a s e , ' n o t a 
d i s e a s e i n and o f i t s e l f . " Q u o t i n g Stedman's M e d i c a l D i c t i o n a r y 1133 ( 2 3 r d ed 
1 9 7 6 ) . , 2 5 t h Ed. ( 1 9 7 4 ) . (emphasis o m i t t e d . ) A c c o r d i n g l y , we do n o t r e a d Dr. 
Leonard's r e p o r t as s t a t i n g t h a t c l a i m a n t has an e x i s t i n g u n d e r l y i n g d i s e a s e 
p r o c e s s . 

The employer n e x t c h a l l e n g e s t h e Referee's r e l i a n c e on G e o r g i a - P a c i f i c 
Corp. v. Warren, supra. I t contends t h a t t h e Referee i m p r o p e r l y r e l i e d upon 
f a c t u a l f i n d i n g s i n t h a t case t o s u p p o r t h i s c o n c l u s i o n h e r e . We d i s a g r e e . Our 
r e a d i n g o f t h e Referee's o r d e r persuades us t h a t t h e Referee d e c i d e d t h i s case 
on i t s p a r t i c u l a r f a c t s , and t h a t he c i t e d Warren o n l y f o r t h e c o u r t ' s h o l d i n g 
t h a t t h e c a r p a l t u n n e l syndrome a t i s s u e i n t h a t case, d e s c r i b e d as a "complex 
o f symptoms," was t h e d i s e a s e f o r w h i c h t h e c l a i m a n t sought compensation. We 
b e l i e v e t h a t t h a t h o l d i n g was u s e f u l t o t h e Referee's d e t e r m i n a t i o n t h a t t h e 
m e d i c a l e v i d e n c e i n t h i s case a l s o l e a d s t o t h e same c o n c l u s i o n t h a t c l a i m a n t ' s 
symptoms a r e t h e d i s e a s e . 

I n s h o r t , c l a i m a n t seeks compensation f o r her b i l a t e r a l hand and w r i s t s 
symptoms, w h i c h a r e a t t r i b u t a b l e t o c a r p a l t u n n e l syndrome and e s t a b l i s h e d by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . I n t h e p e r s u a s i v e o p i n i o n o f 
Dr. Leonard, t h e syndrome was b r o u g h t on by c l a i m a n t ' s work a c t i v i t i e s w i t h t h e 
employer. He a t t r i b u t e d no p a r t o f i t t o a p r e e x i s t i n g c o n d i t i o n and made no 
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r e f e r e n c e t o an u n d e r l y i n g c a r p a l t u n n e l d i s e a s e . A c c o r d i n g l y , we agree w i t h 
t h e R e f e r e e t h a t c l a i m a n t has e s t a b l i s h e d a compensable o c c u p a t i o n a l d i s e a s e . 

Because t h e employer r e q u e s t e d r e v i e w and we have n o t d i s a l l o w e d o r r e 
duced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an 
assessed f e e under ORS 656.382( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 43 8 - 1 5 - 0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t $750 i s a 
r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s e f f o r t s c o n c e r n i n g t h e i s s u e 
o f c o m p e n s a b i l i t y on r e v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 9, 1991 i s a f f i r m e d . For s e r v i c e s r e n 
d e r e d on Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e 
o f $750, p a y a b l e by t h e s e l f - i n s u r e d employer. 

September 19, 1991 C i t e as 43 Van N a t t a 1926 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LARRY E. KADRMAS, Claimant 

WCB Case No. 90-12728 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t a f f i r m e d a 
D e t e r m i n a t i o n Order w h i c h awarded a t o t a l o f 33 p e r c e n t (49.5 degrees) s c h e d u l e d 
permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t f o r e a r m . On r e 
v i e w , t h e i s s u e i s e x t e n t o f scheduled permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has l o s s o f range o f 
m o t i o n i n t h e r i g h t f o r e a r m and l o s s o f f l e x i o n i n t h e r i g h t thumb. C l a i m a n t 
a l s o has a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s r i g h t f o r e a r m . 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y t h e 
s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e D i r e c t o r p u r 
suant t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . S p e c i f i c a l l y , we a p p l y t h e s t a n d a r d s i n e f f e c t on 
A p r i l 26, 1990, t h e d a t e o f t h e D e t e r m i n a t i o n Order. 

Decreased r a n g e o f m o t i o n i n f o r e a r m 

C l a i m a n t s u s t a i n e d permanent, r a t a b l e l o s s o f range o f m o t i o n i n t h e r i g h t 
f o r e a r m , as a r e s u l t o f h i s compensable i n j u r y . For 58 degrees o f d o r s i f l e x i o n , 
c l a i m a n t i s e n t i t l e d t o a v a l u e o f .4 p e r c e n t . Former OAR 436-35- 0 8 0 ( 1 ) . For 
53 degrees o f palmar f l e x i o n , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 2.7 p e r c e n t . 
Former OAR 436-35-080(3). For 1 degree o f r a d i a l d e v i a t i o n , c l a i m a n t i s 
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e n t i t l e d t o a v a l u e o f 3.8 p e r c e n t . Former OAR 436-35-080(5). For 27 degrees 
o f u l n a r d e v i a t i o n , c l a i m a n t i s e n t i t l e d t o a v a l u e o f .6 p e r c e n t . Former OAR 
4 3 6 - 3 5 - 0 8 0 ( 7 ) . C l a i m a n t ' s v a l u e s f o r l o s s o f range o f m o t i o n i n t h e f o r e a r m a r e 
added ( n o t combined) f o r a t o t a l v a l u e o f 7.5 p e r c e n t . 

Decreased f l e x i o n o f t h e r i g h t thumb 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t s u s t a i n e d permanent l o s s 
o f f l e x i o n i n t h e r i g h t thumb. For 40 degrees o f m e t a c a r p o p h a l a n g e a l f l e x i o n , 
c l a i m a n t i s e n t i t l e d t o a v a l u e o f 18 p e r c e n t . Former OAR 4 3 6 - 3 5 - 0 5 0 ( 3 ) . 

C l a i m a n t contends t h a t h i s thumb v a l u e s h o u l d be c o n v e r t e d i n t o l o s s o f 
t h e hand. We d i s a g r e e . Former OAR 436-35-070(5) p r o v i d e s t h a t " l o s s o f o r l o s s 
o f use o f two o r more d i g i t s may be c o n v e r t e d t o a v a l u e f o r l o s s o f t h e hand" 
(emphasis added). Here, c l a i m a n t s u f f e r s f r o m t h e l o s s o f use o f one d i g i t . 
T h e r e f o r e , f o r m e r OAR 436-35-070(4) i s i n a p p l i c a b l e and c o n v e r s i o n t o t h e hand 
i s n o t a p p r o p r i a t e under t h i s p r o v i s i o n . See M a r i s o l Verduzco, 42 Van N a t t a 
1739 ( 1 9 9 0 ) . We c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d 18 p e r c e n t permanent l o s s 
o f use o r f u n c t i o n o f h i s r i g h t thumb. 

G r i p s t r e n g t h 

The i n s u r e r contends t h a t t h e Referee e r r e d by a w a r d i n g a v a l u e f o r l o s s 
o f g r i p s t r e n g t h as t h e e v i d e n c e does n o t show how much o f c l a i m a n t ' s l o s t g r i p 
s t r e n g t h i s due t o reduced range o f m o t i o n . We agree t h a t , under t h e c i r c u m 
s t a n c e s , c l a i m a n t i s n o t e n t i t l e d t o an award f o r decreased g r i p s t r e n g t h . 

Loss o f g r i p s t r e n g t h i s r a t a b l e under t h e s t a n d a r d s p r o v i d e d t h a t t h e 
l o s s i s a t t r i b u t a b l e t o nerve damage, a t r o p h y , o r o t h e r a n a t o m i c a l changes due 
t o t h e compensable c o n d i t i o n . Former OAR 436-35-110(3); M artha L. Brunner, 42 
Van N a t t a 2587, 2589 ( 1 9 9 0 ) . The measurement o f such a l o s s i s r e q u i r e d t o be 
p r o v i d e d by a p h y s i c i a n . Former OAR 436-35-005(1); Robert C. K i l l i o n , 42 Van 
N a t t a 2109, 2110 ( 1 9 9 0 ) . 

Here, a p h y s i c a l t h e r a p i s t found t h a t c l a i m a n t ' s g r i p s t r e n g t h on t h e 
r i g h t was 53 p e r c e n t o f h i s l e f t g r i p s t r e n g t h . I n a d d i t i o n , c l a i m a n t ' s t r e a t 
i n g d o c t o r , Dr. B u t t e r s , n o t e d t h a t c l a i m a n t ' s g r i p s t r e n g t h had improved w i t h 
p h y s i c a l t h e r a p y . However, t h e r e c o r d does n o t show t h a t Dr. B u t t e r s measured 
c l a i m a n t ' s g r i p s t r e n g t h o r a t t r i b u t e d any l o s s o f g r i p s t r e n g t h t o n e r v e 
damage, a t r o p h y o r o t h e r a n a t o m i c a l change due t o h i s compensable c o n d i t i o n . 
C o n s e q u e n t l y , we c o n c l u d e t h a t c l a i m a n t i s n o t e n t i t l e d t o an award under f o r m e r 
OAR 436-35-110. 

C h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use 

The p a r t i e s do n o t d i s p u t e , and we agree, t h a t c l a i m a n t i s e n t i t l e d t o a 
v a l u e o f 5 p e r c e n t f o r h i s r i g h t f o r e a r m f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t 
i t i v e use. Former OAR 436-35-010(7). 

C o m p u t a t i o n 

Here, c l a i m a n t has impairment v a l u e s i n t h e r i g h t f o r e a r m and r i g h t thumb. 
To a r r i v e a t a t o t a l i mpairment v a l u e , we f i r s t c o n v e r t c l a i m a n t ' s 18 p e r c e n t 
i m p a i r m e n t i n t h e thumb t o an impairment v a l u e f o r t h e f o r e a r m . I n o r d e r t o 
make t h i s c o n v e r s i o n we use former OAR 436-35-120(4), inasmuch as hand and f o r e 
arm i m p a i r m e n t s a r e v a l u e d e q u a l l y by s t a t u t e . See ORS 6 5 6 . 2 1 4 ( 2 ) ( b ) . A c c o r d 
i n g l y , c l a i m a n t ' s r i g h t thumb impairment e q u a l s 7 p e r c e n t f o r e a r m i m p a i r m e n t . 
See f o r m e r OAR 436-35-070(4). T h i s impairment o f t h e f o r e a r m , 7, i s t h e n com
b i n e d w i t h t h e i m p a i r m e n t v a l u e f o r l o s s o f range o f m o t i o n i n t h e f o r e a r m , 7.5, 
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and c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f t h e f o r e a r m , 5, t o a r r i v e a t a 
t o t a l i m p a i r m e n t v a l u e o f 18.2. That v a l u e i s rounded t o t h e n e x t h i g h e s t whole 
number, w h i c h i s 19. C l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r l o s s 
o f use o r f u n c t i o n o f t h e r i g h t f o r e a r m i s , t h e r e f o r e , 19 p e r c e n t . 

C l e a r and c o n v i n c i n g e v i d e n c e 

C l a i m a n t contends t h a t he i s e n t i t l e d t o an award o u t s i d e t h e s t a n d a r d s 
f o r p a i n t h a t r e s t r i c t s v a r i o u s a c t i v i t i e s . We agree w i t h t h e R e f e r e e t h a t 
c l a i m a n t has n o t shown c l e a r and c o n v i n c i n g e v i d e n c e o f permanent d i s a b i l i t y 
g r e a t e r t h a n t h a t i n d i c a t e d by t h e " s t a n d a r d s , " and we adopt t h e R e f e r e e ' s con
c l u s i o n s and o p i n i o n on t h i s i s s u e . 

The i n s u r e r has n o t r e q u e s t e d a r e d u c t i o n i n c l a i m a n t ' s award. A c c o r d 
i n g l y , we a f f i r m t h e Referee's award o f 33 p e r c e n t s c h e d u l e d permanent d i s a b i l 
i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t f o r e a r m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 28, 1990 i s a f f i r m e d . 

September 19, 1991 C i t e as 43 Van N a t t a 1928 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DERICK A. MASON, Claimant 

WCB Case Nos. 90-13125 & 90-13124 
ORDER ON REVIEW 

S t a r r & Vin s o n , C l a i m a n t A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r w h i c h : ( 1 ) d i d n o t 
award a s e p a r a t e a t t o r n e y f e e p u r s u a n t t o ORS 656.382(1) f o r t h e i n s u r e r ' s un
r e a s o n a b l e t e r m i n a t i o n o f t i m e l o s s b e n e f i t s ; and (2) d i d n o t assess an a t t o r n e y 
f e e p u r s u a n t t o ORS 656.382(1) f o r t h e i n s u r e r ' s u n r e a s o n a b l e d e l a y i n a u t h o r i z 
i n g s u r g e r y . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . We a f f i r m i n p a r t and 
r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 

CONCLUSIONS OF LAW AND OPINION 

A t t o r n e y F e e s / T e r m i n a t i o n o f Temporary D i s a b i l i t y B e n e f i t s 

C l a i m a n t contends t h a t t h e Referee i m p r o p e r l y a p p l i e d c u r r e n t law t o t h i s 
c l a i m . We do n o t agree. 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Or Laws 
1990 ( S p e c i a l S e s s i o n ) , Ch 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 1 , 1990, 
and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n 
s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e h e r e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 
1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
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43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we, t o o , a n a l y z e t h i s m a t t e r under t h e 
Workers' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

P u r s u a n t t o ORS 656.262(10), and because t h e r e were amounts o f compensa
t i o n t h e n due, t h e Referee awarded c l a i m a n t a p e n a l t y f o r t h e i n s u r e r ' s u n r e a 
s o n a b l e t e r m i n a t i o n o f temporary d i s a b i l i t y b e n e f i t s and c o n c l u d e d t h a t c l a i m 
a n t ' s a t t o r n e y i s e n t i t l e d t o o n e - h a l f o f t h e p e n a l t y assessed i n l i e u o f an 
a t t o r n e y f e e . We a f f i r m and adopt t h i s p o r t i o n o f t h e Referee's o r d e r . 
N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) ; H a r r y E. F o r r e s t e r , 43 Van 
N a t t a 1480 ( 1 9 9 1 ) . 

A t t o r n e y Fees/Unreasonable Delay i n A u t h o r i z i n g Surgery 

A p p l y i n g c u r r e n t ORS 656.262(10), and because t h e r e were no amounts t h e n 
due, t h e R eferee c o n c l u d e d t h a t c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o an a t t o r 
ney f e e f o r t h e i n s u r e r ' s unreasonable d e l a y i n a u t h o r i z i n g s u r g e r y . The Ref
e r e e c o n c l u d e d t h a t , i n t h i s case, ORS 656.382(1) does n o t p r o v i d e a s e p a r a t e 
r o u t e f o r an a t t o r n e y f e e award d i s t i n c t from ORS 656.262(10). We agree, f o r 
t h e r e asons s t a t e d above, t h a t t h e c u r r e n t v e r s i o n o f ORS 656.262(10) a p p l i e s t o 
t h i s m a t t e r . However, we d i s a g r e e w i t h t h e Referee's c o n c l u s i o n t h a t , under t h e 
c i r c u m s t a n c e s h e r e , no a t t o r n e y f e e i s assessable under ORS 6 5 6 . 3 8 2 ( 1 ) . 

ORS 656.382(1) a u t h o r i z e s t h e assessment o f an a t t o r n e y f e e i f a c a r r i e r 
r e f u s e s t o pay compensation due under a r e f e r e e , Board o r c o u r t o r d e r o r 
" o t h e r w i s e u n r e a s o n a b l y r e s i s t s t h e payment o f compensation." Where an i n s u r e r 
engages i n conduct wh i c h c o n s t i t u t e s unreasonable r e s i s t a n c e t o t h e payment o f 
c o m pensation, b u t does n o t v i o l a t e ORS 656.262(10) o r t h e r e a r e no amounts t h e n 
due upon w h i c h t o assess a p e n a l t y , so t h a t c l a i m a n t ' s a t t o r n e y w o uld n o t be en
t i t l e d t o o n e - h a l f o f an " a d d i t i o n a l amount" under ORS 6 5 6 . 2 6 2 ( 1 0 ) , a c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e under ORS 656.382(1) f o r such unreason
a b l e r e s i s t a n c e . See H a r r y E. F o r r e s t e r , supra; N i c o l a s a M a r t i n e z , s u pra. 

I n t h e p r e s e n t case, as t h e Referee c o n c l u d e d , t h e i n s u r e r ' s d e l a y i n 
a u t h o r i z i n g c l a i m a n t ' s s u r g e r y was an unreasonable r e s i s t a n c e t o t h e payment o f 
c ompensation. However, as c l a i m a n t concedes, t h e r e a r e no "amounts t h e n due" 
upon w h i c h t o assess a p e n a l t y under ORS 656.262(10). A c c o r d i n g l y , c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e under ORS 6 5 6 . 3 8 2 ( 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s i n e s t a b l i s h i n g t h e i n s u r e r ' s unreasonable r e s i s t a n c e t o t h e payment o f 
c ompensation i n t h e f o r m o f s u r g e r y a u t h o r i z a t i o n i s $500, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e m a t t e r (as r e p r e s e n t e d by t h e r e c o r d ) and t h e v a l u e o f t h e i n t e r 
e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 10, 1991 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r which d e c l i n e d t o award an a t t o r n e y 
f e e p u r s u a n t t o ORS 656.382(1) f o r t h e i n s u r e r ' s u n r e a s o n a b l e r e s i s t a n c e t o t h e 
a u t h o r i z a t i o n f o r s u r g e r y i s r e v e r s e d . Claimant i s awarded an assessed f e e o f 
$500, t o be p a i d by t h e i n s u r e r . The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DIANNE M. BACON, Claimant 
WCB Case No. 90-14553 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
Tooze, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Re f e r e e 
Thye's o r d e r w h i c h : (1) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t l e f t 
arm c o n d i t i o n ; and (2) fou n d t h a t c l a i m a n t ' s c l a i m had been p r e m a t u r e l y c l o s e d . 
I n h er b r i e f , c l a i m a n t contends t h a t t h e Referee e r r e d by: (1) u p h o l d i n g t h e 
s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f her l e f t r a d i a l e ntrapment i n t h e 
s u p i n a t o r a r e a , r e f l e x s y m p a t h e t i c d y s t r o p h y and h y p o p e r f u s i o n c o n d i t i o n s ; (2) 
f a i l i n g t o award c l a i m a n t ' s c o u n s e l 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by h i s f i n d i n g o f premature c l o s u r e ; and (3) d e c l i n i n g t o assess a 
p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y unreasonable c l a i m c l o s u r e and d e n i a l . 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , premature c l o s u r e , p e n a l t i e s and 
a t t o r n e y f e e s . We m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s " as s e t f o r t h i n t h e Referee's o r d e r w i t h t h e f o l 
l o w i n g c l a r i f i c a t i o n . 

C l a i m a n t ' s i n i t i a l i n j u r y o c c u r r e d on February 15, 1989. 

ULTIMATE FINDINGS OF FACT 

We adopt t h e " U l t i m a t e F i n d i n g s " as s e t f o r t h i n t h e Refer e e ' s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s l e f t arm, l e f t r a d i a l entrapment, r e f l e x s y m p a t h e t i c d y s t r o p h y and 
h y p o p e r f u s i o n c o n d i t i o n s as s e t f o r t h i n t h e Referee's o r d e r . 

Premature C l o s u r e 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p r e m a t u r e c l o s u r e 
i s s u e as s e t f o r t h i n t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

" M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r m a t e r i a l improvement w o u l d 
r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . ORS 
656. 0 0 5 ( 1 7 ) . I n d e t e r m i n i n g whether a c l a i m has been p r o p e r l y c l o s e d , a d e t e r 
m i n a t i o n o f whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e 
must be made w i t h o u t c o n s i d e r i n g subsequent changes i n h i s o r her c o n d i t i o n . 
S u l l i v a n v. Argonaut I n s . Co.. 73 Or App 694 (19 8 5 ) . 

We agree w i t h t h e Referee t h a t Dr. Smith, c l a i m a n t ' s t r e a t i n g p h y s i c i a n a t 
t h e t i m e o f c l a i m c l o s u r e , o f f e r s t h e most p e r s u a s i v e o p i n i o n i n r e g a r d t o 
c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f c l o s u r e . We not e t h a t Dr. Smith's o p i n i o n 
i s s u p p o r t e d by Dr. Long, who began t r e a t i n g c l a i m a n t s h o r t l y a f t e r c l a i m 
c l o s u r e . 
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Attorney Fees 

1931 

The Referee found t h a t claimant's c l a i m was prematurely c l o s e d . However, 
he d i d not award an approved attorney fee. We have h e r e i n a f f i r m e d the Ref
e r e e ' s f i n d i n g t h a t c l a i mant's c l a i m was prematurely c l o s e d . Inasmuch as our 
f i n d i n g of premature c l o s u r e w i l l r e s u l t i n i n c r e a s e d temporary d i s a b i l i t y bene
f i t s , we conclude t h a t claimant's counsel i s e n t i t l e d t o an at t o r n e y fee payable 
from t h i s i n c r e a s e d compensation. ORS 656.386(2); E a r l F. C h i l d e r s , 40 Van 
Natta 481, 485 (1988). Consequently, i n accordance with the aforementioned 
p o i n t s and a u t h o r i t i e s , as w e l l as claimant' r e t a i n e r agreement, we conclude 
t h a t c l a i m a n t ' s counsel i s e n t i t l e d to 25 percent of the i n c r e a s e d temporary 
d i s a b i l i t y b e n e f i t s c r e a t e d by the Referee's order, not to exceed $1,050. Th i s 
award i s i n a d d i t i o n t o , r a t h e r than i n l i e u of the a s s e s s e d a t t o r n e y fee award
ed by the Referee f o r s e r v i c e s concerning the employer's d e n i a l . 

P e n a l t i e s and Attorney Fees 

We adopt the con c l u s i o n s and reasoning concerning the p e n a l t y and attorney 
fee i s s u e s as s e t f o r t h i n the Referee's order. 

Attorney Fees/Board Review 

A f t e r c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and applying 
them to t h i s case, we f i n d t h a t a reasonable fee f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on review concerning the i s s u e s of premature c l o s u r e and compensability of 
c l a i m a n t ' s c u r r e n t l e f t arm con d i t i o n i s $1,200, to be p a i d by the employer. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y considered the time devoted to 
the i s s u e s (as represented by claimant's respondent's b r i e f ) , the complexity of 
the i s s u e s , and the value of the i n t e r e s t i n volved. 

ORDER 

The Referee's order dated December 27, 1990 i s modified i n p a r t and 
a f f i r m e d i n p a r t . Claimant's counsel i s awarded 25 percent of the i n c r e a s e d 
temporary d i s a b i l i t y b e n e f i t s c r e a t e d by the Referee's order, not to exceed 
$1,050. The remainder of the order i s affirmed. For s e r v i c e s on review con
c e r n i n g the i s s u e s of premature c l o s u r e and compensability of c l a i m a n t ' s c u r r e n t 
l e f t arm c o n d i t i o n , claimant's counsel i s awarded an a s s e s s e d a t t o r n e y fee of 
$1,200, payable by the s e l f - i n s u r e d employer. 

September 23, 1991 C i t e as 43 Van Natta 1931 (1991) 

I n the Matter of the Compensation of 
JANICE M. BRODEK, Claimant 

WCB Case No. 90-16051 
ORDER ON REVIEW 

Andrew H. Josephson, Claimant Attorney 
J a n i c e P i l k e n t o n , Defense Attorney 

Reviewed by Board Members Gunn and Westerband. 

Claimant r e q u e s t s review of Referee Leahy's order which upheld the i n 
s u r e r ' s d e n i a l of her i n j u r y c l a i m f o r a t h o r a c i c s t r a i n . On review, the i s s u e 
i s c o m p e n s a b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 

Claimant worked fo r the employer i n q u a l i t y c o n t r o l . Her job c o n s i s t e d of 
monitoring i n s u l a t e d e l e c t r i c a l wire for damage and a c c e p t a b i l i t y w h i l e the w i r e 
was wrapped onto a 10-inch p l a s t i c spool. On March 26, 1990, c l a i m a n t attempted 
to prevent a s t a c k of spools from f a l l i n g when she t w i s t e d her back and e x p e r i 
enced immediate p a i n between her shoulder blades. Claimant reported t h i s i n c i 
dent t o her s u p e r v i s o r who assigned a co-worker to d r i v e claimant to the emer
gency room. 

The emergency room p h y s i c i a n diagnosed an acute t h o r a c i c s t r a i n and recom
mended t h a t c l a i m a n t remain o f f work u n t i l March 29, 1990. The p h y s i c i a n r e f e r 
red c l a i m a n t to p h y s i c a l therapy. On March 28, 1990, claimant underwent a phys
i c a l therapy e v a l u a t i o n which r e v e a l e d range of motion l i m i t a t i o n s i n the tho
r a c i c a r e a of the s p i n e . On March 29, 1990, she began t r e a t i n g w i t h Dr. Plewes, 
c h i r o p r a c t o r , who r e l e a s e d her from work. Dr. Plewes diagnosed t h o r a c i c s p r a i n / 
s t r a i n and t h o r a c i c r a d i c u l i t i s . He reported t h a t claimant was e x p e r i e n c i n g 
muscle spasms and r e s t r i c t e d ranges of motion i n the t h o r a c i c r e g i o n . 

I n J u l y 1990, the i n s u r e r denied claimant's c l a i m . 

Dr. Plewes had t r e a t e d claimant p r i o r to the March 26, 1990 i n c i d e n t . 
Claimant was t r e a t e d f o r a lumbar and t h o r a c i c s t r a i n from August 1988 through 
J u l y 1989. Claimant was a l s o t r e a t e d for a c e r v i c a l s t r a i n from February 7, 
1990 through March 17, 1990. 

ULTIMATE FINDINGS OF FACT 

The March 26, 1990 i n c i d e n t i s a m a t e r i a l c o n t r i b u t i n g cause of c l a i m a n t ' s 
d i s a b i l i t y and need fo r medical treatment. 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t the March 26, 1990 i n j u r y was not a m a t e r i a l con
t r i b u t i n g cause of her t h o r a c i c c o n d i t i o n or need fo r medical treatment. We 
d i s a g r e e . 

The s o l e i s s u e i n t h i s case i s whether claimant has e s t a b l i s h e d a compens
able i n j u r y . Because a hearing was convened a f t e r J u l y 1, 1990, her c l a i m i s 
p r o p e r l y analyzed under the 1990 r e v i s i o n s to the Workers' Compensation Act. 
See I d a M. Walker, 43 Van Natta 1402 (1991). 

At the o u t s e t , the i n s u r e r contends t h a t claimant has a p r e e x i s t i n g 
t h o r a c i c c o n d i t i o n and, t h e r e f o r e , must e s t a b l i s h t h a t the March 26, 1990 i n c i 
dent was the major c o n t r i b u t i n g cause of her t h o r a c i c s p r a i n under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . Although claimant di d r e c e i v e some treatment to a p o r t i o n of 
her t h o r a c i c spine i n 1988, t h e r e i s no evidence which e s t a b l i s h e s t h a t she has 
a t h o r a c i c c o n d i t i o n which p r e e x i s t e d the March 26, 1990 i n j u r y . F u r t h e r , she 
had not sought treatment f o r any p a r t of her t h o r a c i c spine s i n c e J u l y 1989. 
A c c o r d ingly, ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s not a p p l i c a b l e . 

T h e r e f o r e , i n order to e s t a b l i s h a compensable i n j u r y , c l a i m a n t must show 
an a c c i d e n t a l i n j u r y a r i s i n g out of and i n the course of employment. ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) . The i n j u r y must be e s t a b l i s h e d by medical evidence, supported by 
o b j e c t i v e f i n d i n g s . I d . Suzanne Robertson, 43 Van Natta 1505 (1991). Claim
a n t ' s d i s a b i l i t y or need fo r treatment i s compensable i f the i n d u s t r i a l i n j u r y 
i s a m a t e r i a l c o n t r i b u t i n g f a c t o r . J u l i e K. Gasperino, 43 Van Natta 1151 
(1991); Mark Weidle, 43 Van Natta 855 (1991). 
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Here, c l a i m a n t e x p e r i e n c e d a sharp p a i n between her s h o u l d e r b l a d e s f o l 
l o w i n g t h e March 26, 1990 work i n c i d e n t . She was t a k e n t o t h e emergency room 
where a t h o r a c i c s t r a i n was diagnosed. T h e r e a f t e r , b o t h a p h y s i c a l t h e r a p i s t 
and Dr. Plewes r e p o r t e d r e s t r i c t i o n s i n t h o r a c i c range o f m o t i o n . I n a d d i t i o n , 
Dr. Plewes r e p o r t e d muscle spasms i n t h e t h o r a c i c r e g i o n . Dr. Plewes diagnosed 
a t h o r a c i c s t r a i n and t h o r a c i c r a d i c u l i t i s and op i n e d t h a t t h e March 26, 1990 
i n c i d e n t was t h e m a jor cause o f c l a i m a n t ' s t h o r a c i c c o n d i t i o n and need f o r medi
c a l t r e a t m e n t . There i s no c o n t r a r y m e d i c a l e v i d e n c e . 

The i n s u r e r contends t h a t Dr. Plewes i s no t p e r s u a s i v e on t h e b a s i s t h a t 
h i s o p i n i o n i s i n c o n s i s t e n t w i t h p r i o r r e c o r d s . We d i s a g r e e . A l t h o u g h Dr. 
Plewes r e p o r t e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was a t a d i f f e r e n t a r ea o f t h e 
s p i n e t h a n he t r e a t e d p r e v i o u s l y , h i s r e c o r d s i n d i c a t e t h a t c l a i m a n t was t r e a t e d 
f o r a t h o r a c i c s t r a i n i n 1988. Dr. Plewes d i d t r e a t a p o r t i o n (T7-T12) o f 
c l a i m a n t ' s t h o r a c i c s p i n e i n 1988. At t h a t t i m e , however, t h e p r i m a r y t r e a t m e n t 
was f o c u s e d on c l a i m a n t ' s lumbar s p i n e . T h i s t r e a t m e n t ended i n J u l y 1989. 
F o l l o w i n g t h e March 26, 1990 i n c i d e n t , Dr. Plewes' t r e a t m e n t was f r o m t h e T10 t o 
t h e T l l e v e l s o f t h e s p i n e . 

I n l i g h t o f c l a i m a n t ' s u n r e b u t t e d t e s t i m o n y r e g a r d i n g t h e March 26, 1990 
i n c i d e n t as w e l l as t h e f a c t t h a t c l a i m a n t ' s c u r r e n t t h o r a c i c c o n d i t i o n p r i m a r 
i l y i n v o l v e s d i f f e r e n t l e v e l s o f t h e t h o r a c i c s p i n e t h a n d i d h e r c o n d i t i o n i n 
1988, we f i n d no p e r s u a s i v e reason t o d i s c o u n t Dr. Plewes' o p i n i o n . T h e r e f o r e , 
we a c c e p t Dr. Plewes' st a t e m e n t t h a t c l a i m a n t ' s c u r r e n t t h o r a c i c c o n d i t i o n was 
d i f f e r e n t t h a n t h e c o n d i t i o n he t r e a t e d i n 1988. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d t h a t 
t h e March 26, 1990 i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f her t h o r a c i c 
c o n d i t i o n and need f o r m e d i c a l t r e a t m e n t . We f u r t h e r c o n c l u d e t h a t Dr. Plewes' 
o p i n i o n e s t a b l i s h e s c l a i m a n t ' s i n j u r y by o b j e c t i v e f i n d i n g s . A c c o r d i n g l y , 
c l a i m a n t has e s t a b l i s h e d a compensable i n j u r y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w i s $2,500, t o be p a i d by t h e i n s u r e r . I n r e a c h 
i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e 
case (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 23, 1991 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o i t f o r p r o c e s s i n g a c c o r d i n g t o 
law. For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed a t t o r n e y f e e o f $2,500, payable by t h e i n s u r e r . 

September 23, 1991 C i t e as 43 Van N a t t a 1933 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RUTILLO CERVANTES, Claimant 

WCB Case No. 91-07874 
INTERIM ORDER OF DISMISSAL 

M i c h a e l B. Dye, Claimant A t t o r n e y 
C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has w i t h d r a w n i t s r e q u e s t f o r r e v i e w o f t h e R e f e r e e ' s o r d e r . 
C o n s e q u e n t l y , c l a i m a n t ' s r e q u e s t f o r r e v i e w i s d i s m i s s e d . 
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However, inasmuch as t h e SAIF C o r p o r a t i o n has f i l e d a c r o s s - r e q u e s t f o r 
r e v i e w , we r e t a i n j u r i s d i c t i o n over t h i s case. Consequently, t h i s o r d e r s h a l l 
be i n t e r i m and e v e n t u a l l y w i l l be i n c o r p o r a t e d i n t o a f i n a l a p p e a l a b l e o r d e r . 
Under t h e s e c i r c u m s t a n c e s , SAIF i s now t h e a p p e l l a n t . The f o l l o w i n g r e v i s e d 
b r i e f i n g s c h e d u l e s h a l l be implemented. SAIF's a p p e l l a n t ' s b r i e f s h a l l be due 
21 days f r o m t h e d a t e o f t h i s o r d e r . C l a i m a n t ' s r e s p o n d e n t ' s b r i e f s h a l l be due 
14 days f r o m t h e d a t e o f m a i l i n g o f SAIF's b r i e f . SAIF's r e p l y b r i e f s h a l l be 
due 14 days f r o m t h e d a t e o f m a i l i n g o f c l a i m a n t ' s b r i e f . T h e r e a f t e r , t h i s case 
w i l l be d o c k e t e d f o r r e v i e w . 

I T I S SO ORDERED. 

September 23, 1991 C i t e as 43 Van N a t t a 1934 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ANITA J . YAW, Claimant 

WCB Case Nos. 90-13758 & 90-09498 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r w h i c h g r a n t e d c l a i m a n t 
permanent t o t a l d i s a b i l i t y . On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t " 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

Because o f her p s y c h o l o g i c a l c o n d i t i o n s , i t would be f u t i l e f o r c l a i m a n t 
t o seek employment. But f o r her p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t w o u ld be 
w i l l i n g t o seek work. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions and O p i n i o n " w i t h t h e f o l l o w i n g com
ments. 

We agree t h a t c l a i m a n t has f a i l e d t o complete v o c a t i o n a l t r a i n i n g programs 
b u t c o n c l u d e t h a t h er f a i l u r e i s due t o her p s y c h o l o g i c a l c o n d i t i o n , r a t h e r t h a n 
t o a l a c k o f m o t i v a t i o n as i s suggested by t h e i n s u r e r . E l s i e B. Greenouqh, 43 
Van N a t t a 1859 ( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $1,200, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e 
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 1, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $1,200, t o be p a i d by 
t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
REX H. YOUNG, Claimant 
WCB Case No. 90-07060 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Foss, e t a l . , Defense A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r w h i c h u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r a l l e r g i c c o n t a c t 
d e r m a t i t i s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r w i t h 
t h e e x c e p t i o n o f t h e l a s t paragraph. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work exposure a t SAIF's i n s u r e d was t h e m a j or c o n t r i b u t i n g 
cause o f h i s d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t w h i l e c l a i m a n t ' s work exposure was t h e major 
c o n t r i b u t i n g cause o f c l a i m a n t ' s symptoms, t h e work exposure had n o t worsened 
h i s u n d e r l y i n g s e n s i t i v i t y . The Referee t h e r e f o r e u p h e l d SAIF's d e n i a l . We 
d i s a g r e e . 

A t t h e o u t s e t , we agree w i t h and adopt t h e Referee's c o n c l u s i o n t h a t 
c l a i m a n t ' s work exposure was t h e major c o n t r i b u t i n g cause o f her a l l e r g i c con
t a c t d e r m a t i t i s symptoms. We now proceed t o t h e i s s u e o f whether t h e s e symptoms 
a r e compensable as an o c c u p a t i o n a l d i s e a s e . 

I n o r d e r t o p r e v a i l on an o c c u p a t i o n a l d i s e a s e c l a i m , c l a i m a n t must show 
t h a t h i s work exposure was t h e major c o n t r i b u t i n g cause o f e i t h e r t h e onset o f 
t h e c o n d i t i o n , o r i n t h e case o f a p r e e x i s t i n g c o n d i t i o n , a w o r s e n i n g o f t h e 
u n d e r l y i n g c o n d i t i o n . Former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. H y s t e r Co., 295 Or 
298, 309-10 ( 1 9 8 3 ) . I f t h e m e d i c a l evidence s u p p o r t s t h e c o n c l u s i o n t h a t t h e 
m a n i f e s t e d symptoms a r e t h e d i s e a s e , t h e c o n d i t i o n may be compensable. G e o r g i a -
P a c i f i c Corp v. Warren, 103 Or App 275, 278 (19 9 0 ) . 

Dr. Maeyens, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t s u f f e r 
ed f r o m a l l e r g i c c o n t a c t d e r m a t i t i s . He c h a r a c t e r i z e d t h i s c o n d i t i o n as a sen
s i t i v i t y t o one o r more i r r i t a n t s . Dr. Maeyens o p i n e d t h a t , p r i o r t o h i s em
ployment w i t h SAIF's i n s u r e d , c l a i m a n t had become s e n s i t i z e d t o 
m e r c a p t o b e n z o t h i a z o l e and mercapto mix which a re found i n r u b b e r p r o d u c t s . Dr. 
Maeyens e x p l a i n e d t h a t once c l a i m a n t became s e n s i t i z e d , h i s u n d e r l y i n g s e n s i t i v 
i t y w o u l d n o t change nor c o u l d i t be t r e a t e d . However, any t i m e c l a i m a n t came 
i n t o c o n t a c t w i t h t h e i r r i t a n t s , he would have f u r t h e r o u t b r e a k s o f a l l e r g i c 
c o n t a c t d e r m a t i t i s . He concluded t h a t c l a i m a n t ' s work exposure a t SAIF's i n 
s u r e d caused c l a i m a n t ' s d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . 

Dr. P a r k e r agreed w i t h Dr. Maeyen's o p i n i o n . He o p i n e d t h a t c l a i m a n t had 
become s e n s i t i z e d t o m e r c a p t o b e n z o t h i a z o l e and mercapto mix and t h a t exposure t o 
t h e s e i r r i t a n t s caused c l a i m a n t ' s a l l e r g i c c o n t a c t d e r m a t i t i s symptoms. He 
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agreed t h a t t h e r e was no m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s s e n s i t i v i t y , b u t o n l y 
f o r a l l e r g i c symptoms when c l a i m a n t came i n t o c o n t a c t w i t h t h e i r r i t a n t . 

B o th Dr. Maeyens and Dr. Parker agree t h a t once c l a i m a n t became s e n s i 
t i z e d , t h e u n d e r l y i n g s e n s i t i v i t y would n o t change o r r e q u i r e m e d i c a l t r e a t m e n t . 
Both p h y s i c i a n s a l s o agree t h a t any m e d i c a l t r e a t m e n t o r d i s a b i l i t y w o u l d r e s u l t 
f r o m and be f o r c l a i m a n t ' s a l l e r g i c c o n t a c t d e r m a t i t i s symptoms. C l a i m a n t i s 
n o t s e e k i n g t r e a t m e n t f o r h i s u n d e r l y i n g s e n s i t i v i t y , b u t f o r h i s c l i n i c a l con
d i t i o n c h a r a c t e r i z e d as a l l e r g i c c o n t a c t d e r m a t i t i s . F u r t h e r m o r e , c l a i m a n t ' s 
c o n d i t i o n i s d i s a b l i n g because o f h i s symptom complex, n o t h i s u n d e r l y i n g s e n s i 
t i v i t y . Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s a l l e r g i c c o n t a c t 
d e r m a t i t i s symptoms a r e t h e d i s e a s e f o r which he seeks compensation. See 
Teledvne Wah Chang v. V o r d e r s t r a s s e , 104 Or App 498, 501-02 ( 1 9 9 0 ) ; Warren, 
supra a t 2 78. 

Inasmuch as we have adopted t h e Referee's f i n d i n g t h a t c l a i m a n t ' s work 
exposure was t h e m a j o r c o n t r i b u t i n g cause o f h i s c o n t a c t d e r m a t i t i s symptoms, 
c l a i m a n t has e s t a b l i s h e d a compensable o c c u p a t i o n a l d i s e a s e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w i s $2,700, t o be p a i d by t h e SAIF C o r p o r a t i o n . 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by t h e h e a r i n g r e c o r d and c l a i m a n t ' s a p p e l l a t e b r i e f s ) , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 11 , 1991 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o i t f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s c o u n s e l i s 
awarded an assessed a t t o r n e y f e e o f $2,700, p a y a b l e by t h e SAIF C o r p o r a t i o n . 

September 24, 1991 C i t e as 43 Van N a t t a 1936 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAN CERVENCIK, Claimant 
WCB Case No. 90-02588 

ORDER ON REVIEW 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t : (1) up
h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f h i s a g g r a v a t i o n c l a i m ; (2) d e c l i n e d 
t o award p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r t h e employer's a l l e g e d l y u n r e a 
s o n a b l e d e n i a l ; and (3) d i d n o t address i s s u e s i n v o l v i n g t h e employer's a l l e g e d 
"de f a c t o " d e n i a l o f m e d i c a l s e r v i c e s . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n , 
m e d i c a l s e r v i c e s , and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t " 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

E x h i b i t 41 i s an i t e m i z e d b i l l i n g s t a tement from Dr. C h r i s t e n s e n , c h i r o 
p r a c t o r . T h i s s t a t e m e n t was da t e stamped as r e c e i v e d by c l a i m a n t ' s c o u n s e l on 
May 1, 1990. By l e t t e r d a t e d May 2, 1990, c l a i m a n t ' s c o u n s e l p r o v i d e d t h e 
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e m p loyer's c o u n s e l w i t h a copy o f t h a t e x h i b i t . H e a r i n g i n t h i s m a t t e r was con
vened on June 6, 1990. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions and O p i n i o n " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n on t h e m e d i c a l s e r v i c e s i s s u e . 

P u r s u a n t t o fo r m e r ORS 656.262(6), t h e employer had 60 days t o accep t o r 
deny c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m . The r e c o r d does n o t e s t a b l i s h t h e em
p l o y e r ' s r e c e i p t o f Dr. C h r i s t e n s e n ' s b i l l i n g s t a t e m e n t u n t i l sometime on o r 
a f t e r May 2, 1990. H e a r i n g was convened on June 6, 1990, l e s s t h a n 60 days 
l a t e r . The s t a t u t o r y scheme does n o t p e r m i t a h e a r i n g on c o m p e n s a b i l i t y o f a 
c l a i m p r i o r t o t i m e l y acceptance o r d e n i a l , o r p r i o r t o t h e e x p i r a t i o n o f t h e 
t i m e w i t h i n w h i c h t h e c a r r i e r may i n v e s t i g a t e and c o n s i d e r t h e c l a i m w i t h o u t 
r i s k i n g p e n a l t i e s . Syphers v. K-W Logging I n c . , 51 Or App 769, r e v den 291 Or 
151 ( 1 9 8 1 ) . We conclu d e t h a t l i t i g a t i o n o f t h e m e d i c a l s e r v i c e s i s s u e a t t h e 
h e a r i n g w o u l d be prema t u r e . Moreover, our c o n c l u s i o n i s s u p p o r t e d by t h e 
p a r t i e s ' p o s t - h e a r i n g correspondence which i n d i c a t e s c o n f u s i o n as t o t h e n a t u r e 
o f t h e i s s u e s c l a i m a n t r a i s e s w i t h r e g a r d t o t h e c l a i m , as w e l l as t h e employ
e r ' s a l l e g e d d e n i a l o f t h a t c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 26, 1990 i s a f f i r m e d . 

September 24, 1991 C i t e as 43 Van N a t t a 1937 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NASSER GOLIAN, Claimant 
WCB Case No. 90-08587 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t s h o u l d e r c o n d i t i o n . I f t h e 
c l a i m i s compensable, t h e i n s u r e r r e q u e s t s t h a t t h e Referee's a t t o r n e y f e e award 
be r e d u c e d . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and a t t o r n e y f e e s . We a f f i r m 
i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t s , " w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

C l a i m a n t s u f f e r e d d i m i n i s h e d e a r n i n g c a p a c i t y , due t o h i s worsened r i g h t 
s h o u l d e r symptoms and c o n d i t i o n . 

C l a i m a n t ' s w o r s e n i n g was more t h a n any waxing and waning o f i n j u r y - r e l a t e d 
symptoms c o n t e m p l a t e d by t h e p r e v i o u s 5 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y award. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n , " w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 
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To e s t a b l i s h a compensable worsening o f h i s unscheduled c o n d i t i o n , c l a i m 
a n t must show t h a t i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e 
s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward 
D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) , r e v ' d on o t h e r grounds; Lucas v. C l a r k , 106 
Or App 687 ( 1 9 9 1 ) . Because c l a i m a n t r e c e i v e d a d i s a b i l i t y award p r i o r t o h i s 
w o r s e n i n g , he b e a r s t h e a d d i t i o n a l burden o f e s t a b l i s h i n g " t h a t t h e w o r s e n i n g i s 
more t h a n w a x i n g and waning o f symptoms o f t h e c o n d i t i o n c o n t e m p l a t e d by t h e 
p r e v i o u s permanent d i s a b i l i t y award." ORS 656.273(8). 

C l a i m a n t has worked a t t h r e e o f f i c e j o b s s i n c e t h e l a s t arrangement o f 
c ompensation. H i s r i g h t s h o u l d e r p a i n f o r c e d him t o t a k e h o u r l y b r e a k s f r o m h i s 
work. C o n s e q u e n t l y , h i s p r o d u c t i o n l e v e l went down and he was f i r e d f r o m each 
j o b due t o h i s i n s u f f i c i e n t p r o d u c t i o n . ( T r . 1 9 ) . Inasmuch as c l a i m a n t ' s wors
ened symptoms r e s u l t e d i n j o b l o s s , we conclude t h a t c l a i m a n t has d i m i n i s h e d 
e a r n i n g c a p a c i t y due t o h i s w o r s e n i n g . 

There i s no m e d i c a l evidence p r e d i c t i n g t h a t c l a i m a n t ' s r i g h t s h o u l d e r 
symptoms w i l l o r w i l l n o t wax and wane. The March 28, 1988 s t i p u l a t i o n , whereby 
c l a i m a n t r e c e i v e d a 5 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y award, 
d i d n o t a ddress t h e q u e s t i o n o f whether f u t u r e waxing and waning o f symptoms 
were c o n t e m p l a t e d . T h e r e f o r e , we f i n d t h a t t h e s t i p u l a t i o n d i d n o t compensate 
him f o r f u t u r e w a x i n g o f h i s c o n d i t i o n . Consequently, we f i n d t h a t c l a i m a n t has 
e s t a b l i s h e d t h a t h i s w o r s e n i n g exceeds t h e d i s a b i l i t y f o r w h i c h he was p r e v i o u s 
l y compensated. See L o u i s A. Duchene, 41 Van N a t t a 2399 ( 1 9 8 9 ) . For t h e s e 
r e a s o n s , as w e l l as t h o s e a r t i c u l a t e d by t h e Referee, we c o n c l u d e t h a t c l a i m a n t 
has c a r r i e d h i s burden o f p r o v i n g a compensable w o r s e n i n g o f h i s i n j u r y - r e l a t e d 
c o n d i t i o n under ORS 656.273. 

The i n s u r e r c h a l l e n g e s t h e Referee's $2,500 a t t o r n e y f e e award f o r c l a i m 
a n t ' s a t t o r n e y ' s s e r v i c e s a t t h e h e a r i n g l e v e l i n p r e v a i l i n g a g a i n s t t h e a g g r a 
v a t i o n d e n i a l . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we conclude t h a t a r e a s o n a b l e a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e a g g r a v a t i o n d e n i a l i s s u e 
i s $1,800, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e 
r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
A c c o r d i n g l y , we m o d i f y t h e Referee's a t t o r n e y f e e award f r o m $2,500 t o $1,800. 

The i n s u r e r r e q u e s t e d r e v i e w , and we have found t h a t c l a i m a n t ' s compensa
t i o n s h o u l d n o t be d i s a l l o w e d o r reduced. Hence, c l a i m a n t ' s a t t o r n e y i s a l s o 
e n t i t l e d t o an assessed f o r s e r v i c e s on r e v i e w . ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d 
e r i n g t h e a f o r e m e n t i o n e d f a c t o r s , we conclude t h a t a r e a s o n a b l e f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e i s $600, t o 
be p a i d by t h e i n s u r e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 3 1 , 1990 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . I n l i e u o f t h e Referee's $2,500 a t t o r n e y f e e award f o r s e r v i c e s 
a t h e a r i n g c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded 
$1,800, t o be p a i d by t h e i n s u r e r . The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , c l a i m 
a n t ' s a t t o r n e y i s awarded $600, a l s o t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
JANET K. KRAXBERGER, Claimant 

WCB Case No. 90-05729 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
Lane, P o w e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Tenenbaum. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
S c h u l t z ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a p s y c h o l o g i c a l c o n d i t i o n ; (2) assessed a p e n a l t y and a r e l a t e d a t t o r n e y f e e 
f o r u n r e a s o n a b l e f a i l u r e t o pay c l a i m a n t i n t e r i m compensation on c l a i m a n t ' s 
p h y s i c a l a g g r a v a t i o n c l a i m ; and (3) awarded an a t t o r n e y f e e f o r p r e v a i l i n g on 
t h e p s y c h o l o g i c a l a g g r a v a t i o n i s s u e . I n t h e event t h a t t h e Board r e v e r s e s t h e 
Re f e r e e ' s assessment o f a p e n a l t y and a t t o r n e y f e e based on t h e employer's f a i l 
u r e t o pay i n t e r i m compensation on her p h y s i c a l a g g r a v a t i o n c l a i m , c l a i m a n t r e 
q u e s t s t h e assessment o f a p e n a l t y and a t t o r n e y f e e f o r t h e employer's f a i l u r e 
t o pay i n t e r i m compensation on her p s y c h o l o g i c a l a g g r a v a t i o n c l a i m . On r e v i e w , 
t h e i s s u e s a r e a g g r a v a t i o n , p e n a l t i e s , p e n a l t y - r e l a t e d a t t o r n e y f e e s , and a t t o r 
ney f e e s . We a f f i r m i n p a r t and mo d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

C l a i m a n t f i r s t r e q u e s t e d a h e a r i n g i n t h i s m a t t e r b e f o r e May 1, 1990, and 
t h e h e a r i n g was "convened and c o n t i n u e d " p u r s u a n t t o n o t i c e on June 25, 1990. 
A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e law i n e f f e c t p r i o r t o t h e 1990 
amendments t o t h e Workers' Compensation A c t . Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2, 5 4 ( 2 ) ; John K. French, 43 Van N a t t a 836 ( 1 9 9 1 ) . 

A g g r a v a t i o n - P s y c h o l o g i c a l C o n d i t i o n 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g c l a i m a n t ' s p s y c h o l o g i c a l 
a g g r a v a t i o n c l a i m as s e t f o r t h i n t h e Referee's o r d e r . On r e v i e w , t h e employer 
co n t e n d s t h a t c l a i m a n t ' s worsened p s y c h o l o g i c a l c o n d i t i o n i s n o t compensable be
cause c l a i m a n t has n o t proven t h e elements o f fo r m e r ORS 6 5 6 . 8 0 2 ( 2 ) . However, 
s u b s e c t i o n .802(2) governs o n l y c o m p e n s a b i l i t y o f an i n i t i a l c l a i m f o r a m e n t a l 
d i s o r d e r , i . e . , a "me n t a l - m e n t a l " c l a i m . I t does n o t a p p l y where, as he r e , t h e 
m e n t a l d i s o r d e r i s t h e sequela o f a p h y s i c a l c o n d i t i o n . N ordstrom, I n c . v. 
Gaul , 108 Or App 237 (19 9 1 ) . 

T h e r e f o r e , t h e employer's c o n t e n t i o n t h a t t h e w o r s e n i n g o f t h e compensable 
p s y c h o l o g i c a l c o n d i t i o n was due t o s t r e s s o r s which were n o t r e a l and o b j e c t i v e 
i s i r r e l e v a n t . 

P e n a l t y and R e l a t e d A t t o r n e y Fees - I n t e r i m Compensation 

The R e f e r e e concluded t h a t Dr. McMahon's February 20, 1990 l e t t e r c o n s t i 
t u t e d a v a l i d a g g r a v a t i o n c l a i m f o r c l a i m a n t ' s p h y s i c a l c o n d i t i o n and t h a t , a l 
t h o u g h t h e c l a i m was n o t compensable, c l a i m a n t was e n t i t l e d t o i n t e r i m compensa
t i o n f r o m t h e d a t e she l e f t work u n t i l she r e q u e s t e d a h e a r i n g on t h e "de f a c t o " 
d e n i a l . F i n d i n g t h a t t h e employer unreasonably f a i l e d t o pay i n t e r i m compensa
t i o n , t h e R e f e r e e t h e n assessed a p e n a l t y and a t t o r n e y f e e under ORS 
656 . 2 6 2 ( 1 0 ) . 
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On r e v i e w , t h e employer contends t h a t t h e Referee e r r e d by a w a r d i n g a 
p e n a l t y and f e e because Dr. McMahon's l e t t e r was n o t s u f f i c i e n t t o c o n s t i t u t e a 
c l a i m f o r an a g g r a v a t i o n . We agree. A worker i s e n t i t l e d t o a d d i t i o n a l compen
s a t i o n f o r "worsened c o n d i t i o n s r e s u l t i n g from t h e o r i g i n a l i n j u r y , " and a 
p h y s i c i a n ' s r e p o r t i n d i c a t i n g a need f o r f u r t h e r m e d i c a l s e r v i c e s o r a d d i t i o n a l 
c ompensation i s a c l a i m f o r compensation. Former ORS 656 . 2 7 3 ( 1 ) , ( 3 ) . Not 
e v e r y m e d i c a l r e p o r t , however, i s an a g g r a v a t i o n c l a i m . I n K r a j a c i c v. B l a z i n g 
O r c h a r d s , 84 Or App 127 ( 1 9 8 7 ) , t h e c o u r t h e l d t h a t a p h y s i c i a n ' s r e p o r t must, 
a t a minimum, r e q u e s t a d d i t i o n a l compensation f o r something more t h a n a c o n t i n u 
a t i o n o f c o n d i t i o n s r e s u l t i n g from t h e compensable i n j u r y . The r e p o r t need n o t 
p r o v e t h a t t h e c l a i m a n t ' s c o n d i t i o n worsened; however, i t must i n d i c a t e a change 
i n h er c o n d i t i o n . See a l s o Avalos v. Bower, 89 Or App 546 ( 1 9 8 8 ) . 

I n t h i s case, Dr. McMahon's l e t t e r i n d i c a t e d t h a t , w h i l e he u s u a l l y 
t r e a t e d c l a i m a n t t w i c e a month f o r r e c u r r e n t s h o u l d e r p a i n , he had t r e a t e d her 
on t h r e e o c c a s i o n s d u r i n g t h e months o f December 1989 and Fe b r u a r y 1990. W h i l e 
he s t a t e d t h a t she had e n t e r e d t h e c l i n i c i n February " i n a worsened c o n d i t i o n , " 
he q u a l i f i e d t h a t s t a t e m e n t by i n d i c a t i n g t h a t she had " i n c r e a s e d s y m p t o m a t o l 
ogy" w i t h "no i n t e r v e n i n g i n j u r y . " (Ex. 43-1). He o f f e r e d no new d i a g n o s i s and 
made no recommended changes i n her t r e a t m e n t . I n s t e a d , he r e p o r t e d t h a t c l a i m 
a n t had had a " f l a r e up o f her c o n d i t i o n " and t h a t she was m e d i c a l l y s t a t i o n a r y . 
I n c l o s i n g , he r e q u e s t e d t h e payment o f t h e a d d i t i o n a l v i s i t s i n excess o f two 
v i s i t s p e r month, and s t a t e d t h a t he b e l i e v e d t h a t c l a i m a n t w o u ld be t r e a t i n g 
w i t h i n t h e g u i d e l i n e s " i n t h e v e r y near f u t u r e . " (Ex. 4 3 - 2 ) . 

On t h i s r e c o r d , we conclude t h a t Dr. McMahon's l e t t e r was n o t s u f f i c i e n t 
t o p u t t h e employer on n o t i c e t h a t an a g g r a v a t i o n c l a i m had been f i l e d . H i s 
l e t t e r does n o t suggest t h e need f o r f u r t h e r t r e a t m e n t f o r a n y t h i n g more t h a n 
c o n t i n u i n g symptoms, and t h e r e i s no i n d i c a t i o n t h a t t h e r e was a change i n 
c l a i m a n t ' s c o n d i t i o n s i n c e t h e l a s t arrangement o f compensation. A c c o r d i n g l y , a 
p e n a l t y and a t t o r n e y f e e i s n o t w a r r a n t e d based on t h o s e c i r c u m s t a n c e s . 

N o n e t h e l e s s , we agree w i t h c l a i m a n t t h a t a p e n a l t y and a t t o r n e y f e e a r e 
a p p r o p r i a t e f o r t h e employer's f a i l u r e t o pay i n t e r i m compensation p e n d i n g 
a c ceptance o r d e n i a l o f her p s y c h o l o g i c a l a g g r a v a t i o n c l a i m . I n h i s March 14, 
1990 l e t t e r t o t h e employer, Dr. Fleming c l e a r l y s t a t e d t h a t c l a i m a n t had been 
r e n d e r e d u n a b l e t o work f r o m an a g g r a v a t i o n o f her p s y c h o l o g i c a l c o n d i t i o n . 
(Ex. 5 0 ) . W i t h t h a t n o t i c e , t h e employer was r e q u i r e d t o b e g i n i n t e r i m compen
s a t i o n payments w i t h i n 14 days. Former ORS 656.273(6). Moreover, c l a i m a n t i s 
e n t i t l e d t o i n t e r i m b e n e f i t s t h r o u g h J u l y 27, 1990, t h e d a t e o f t h e employer's 
f o r m a l d e n i a l . See Roger G. Prusak, 40 Van N a t t a 2037 ( 1 9 8 8 ) . Because t h e em
p l o y e r f a i l e d t o make any payments, and has o f f e r e d no reason t o j u s t i f y i t s 
a c t i o n s , c l a i m a n t i s e n t i t l e d t o a p e n a l t y and r e l a t e d a t t o r n e y f e e under f o r m e r 
ORS 656.262(10) and 656 . 3 8 2 ( 1 ) . See Berkey v. F a i r v i e w H o s p i t a l , 94 Or App 28 
( 1 9 8 8 ) . 

A t t o r n e y Fees 

The employer r e q u e s t s t h a t i f t h e Board r e i n s t a t e s and u p h o l d s t h e d e n i a l , 
t h e assessed a t t o r n e y f e e be r e v e r s e d as w e l l . Inasmuch as we have a f f i r m e d t h e 
Ref e r e e on t h a t i s s u e , t h e a t t o r n e y f e e a l s o i s a f f i r m e d . 

The employer i n i t i a t e d t h e a p p e a l ; we have found t h a t c l a i m a n t ' s r i g h t t o 
compensation s h o u l d n o t be d i s a l l o w e d . T h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s e n t i 
t l e d t o an assessed f e e . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4), and a p p l y i n g them t o t h i s case, we f i n d t h a t $750 i s 
a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s e f f o r t s c o n c e r n i n g t h e i s s u e 
o f c l a i m a n t ' s p s y c h o l o g i c a l a g g r a v a t i o n c l a i m . I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
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c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t e n t i t l e d 
t o an a t t o r n e y f e e f o r d e f e n d i n g on t h e a t t o r n e y f e e i s s u e . Dotson v. Bohemia, 
I n c . , 80 Or App 233 (1 9 8 6 ) . 

ORDER 

The Referee's o r d e r d a t e d December 26, 1990 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . I n l i e u o f t h e Referee's assessed p e n a l t y and f e e f o r t h e em
p l o y e r ' s f a i l u r e t o pay i n t e r i m compensation pending acceptance o r d e n i a l o f 
c l a i m a n t ' s p h y s i c a l a g g r a v a t i o n c l a i m , t h e s e l f - i n s u r e d employer s h a l l pay 
c l a i m a n t a p e n a l t y e q u a l t o 25 p e r c e n t o f a l l i n t e r i m compensation owed t h r o u g h 
J u l y 27, 1990, and a p e n a l t y r e l a t e d a t t o r n e y f e e o f $250, f o r f a i l i n g t o pay 
i n t e r i m compensation pending acceptance o r d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l 
a g g r a v a t i o n c l a i m . For s e r v i c e s r e n d e r e d on Board r e v i e w , c o n c e r n i n g t h e psy
c h o l o g i c a l a g g r a v a t i o n i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f 
$750, t o be p a i d by t h e employer. The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DOUG D. LAGRAVE, Claimant 
WCB Case No. 90-08793 

ORDER ON RECONSIDERATION 
C l a u d e t t e L. Yost, Claimant A t t o r n e y 
Cowling & H e y s e l l , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r September 
6, 1991 Order on Review. S p e c i f i c a l l y , t h e employer contends t h a t we e r r e d i n 
d i r e c t i n g i t t o pay t h e permanent d i s a b i l i t y b e n e f i t s awarded by t h e Fe b r u a r y 1, 
1990 D e t e r m i n a t i o n Order. Cl a i m a n t has a l s o r e q u e s t e d r e c o n s i d e r a t i o n c o n t e n d 
i n g t h a t he i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r s e r v i c e s on Board 
r e v i e w . 

The employer contends t h a t our d e c i s i o n i n t h i s m a t t e r i s i n c o n s i s t e n t 
w i t h o u r p r e v i o u s d e c i s i o n i n J o e l I . H a r r i s , 36 Van N a t t a 829 ( 1 9 8 4 ) . We d i s 
a g r ee. 

I n H a r r i s , supra, we h e l d t h a t t h e p r o p e r p e n a l t y f o r u n i l a t e r a l t e r m i n a 
t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s was 25 p e r c e n t o f t h e u n p a i d b e n e f i t s , 
r a t h e r t h a n p r o h i b i t i n g t h e c a r r i e r from t a k i n g an o f f s e t a l l o w e d under t h e ad
m i n i s t r a t i v e r u l e s . I d . a t 834. I n t h e i n s t a n t case, t h e i s s u e b e f o r e us was 
wheth e r t h e employer was r e q u i r e d t o pay permanent d i s a b i l i t y b e n e f i t s p u r s u a n t 
t o a D e t e r m i n a t i o n Order. T h e r e f o r e , our d e c i s i o n i n H a r r i s , s u p r a i s n o t ap
p l i c a b l e t o t h i s m a t t e r . A c c o r d i n g l y , we adhere t o our c o n c l u s i o n t h a t t h e 
s e l f - i n s u r e d employer i s r e q u i r e d t o pay permanent d i s a b i l i t y b e n e f i t s awarded 
under t h e F e b r u a r y 1, 1990 D e t e r m i n a t i o n Order. 

W i t h r e g a r d t o c l a i m a n t ' s r e q u e s t , we f i n d no b a s i s f o r an assessed a t t o r 
ney f e e under e i t h e r ORS 656.382 o r 656.386. Under t h e s e c i r c u m s t a n c e s , we de
c l i n e t o award an assessed f e e i n t h i s m a t t e r . Forney v. Western S t a t e s 
Plywood, 66 Or App 155 (1 9 8 3 ) . 

A c c o r d i n g l y , our September 6, 1991 o r d e r i s abated and w i t h d r a w n . On 
r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r Septem
b e r 6, 1991 o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
THOMAS F. SCOTT, Claimant 
WCB Case No. 90-14333 

ORDER ON REVIEW 
Ba l d w i n & B r i s c h e t t o , Claimant A t t o r n e y s 

Susan Ebner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S c h u l t z ' s 
o r d e r t h a t g r a n t e d permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order 
awarded 50 p e r c e n t (160 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
c l a i m a n t ' s c h r o n i c c h e m i c a l l y induced d e r m a t i t i s . On r e v i e w , t h e s o l e i s s u e i s 
permanent t o t a l d i s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n and comments. 

On r e v i e w , SAIF contends t h a t t h e r e i s no eviden c e i n t h e r e c o r d s u p p o r t 
i n g t h e R e f e r e e ' s f i n d i n g s t h a t c l a i m a n t ' s j o b o p p o r t u n i t i e s a r e l i m i t e d by 
p o t e n t i a l e m p l o y e r s ' concerns about t h e appearance o f c l a i m a n t ' s s k i n o r t h e i r 
f e a r s t h a t h i s c o n d i t i o n may be c o n t a g i o u s . SAIF a l s o contends t h a t c l a i m a n t 
f a i l e d t o e s t a b l i s h t h a t a c o n t i n u e d work search would be f u t i l e o r t h a t he r e 
mains w i l l i n g t o work b u t f o r h i s compensable c o n d i t i o n . I n a d d i t i o n , SAIF 
argues t h a t c l a i m a n t f a i l e d t o m i t i g a t e h i s damages, by c o n t i n u i n g t o work i n 
en v i r o n m e n t s w h i c h caused f l a r e - u p s , d e s p i t e h i s knowledge t h a t e x posure t o 
ch e m i c a l s i n t h e work environment r e g u l a r l y caused d i s a b l i n g e x a c e r b a t i o n s . We 
d i s a g r e e . 

Byron McNaught, v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r , o p i n e d t h a t , i f 
c l a i m a n t ' s r a s h i s v i s i b l e (as i t sometimes i s ) , i t m i g h t d i s c o u r a g e p o t e n t i a l 
e mployers f r o m h i r i n g c l a i m a n t . ( T r . 103-4). C l a i m a n t t e s t i f i e d t h a t , when h i s 
hand c o n d i t i o n i s bad, "people have a tendency t o go ooh o r i c k . " ( T r . 1 2 8 ) . 
He e x p r e s s e d doubt t h a t p e o p l e would " l i k e " r e c e i v i n g change f r o m him, i f he 
worked as a c a s h i e r when h i s hands were broken o u t . ( T r . 128-9). C l a i m a n t 
s t a t e d : "People l o o k a t me l i k e , what have you g o t , you know; a r e you c o n t a 
g i o u s . J u s t l i k e you [ t h e R e f e r e e ] s a i d , you know. A l o t o f p e o p l e say, a r e 
you c o n t a g i o u s you know, and you know i t [ f i n d i n g work] was h a r d . " ( T r . 3 9 ) . 
C o n s i d e r i n g t h i s e v i d e n c e , we conclude t h a t t h e r e c o r d s u p p o r t s t h e R e f e r e e ' s 
f i n d i n g t h a t c l a i m a n t ' s chances o f employment a r e hampered by t h e appearance o f 
h i s c o n d i t i o n . 

We a l s o agree w i t h t h e Referee's c o n c l u s i o n t h a t i t would be f u t i l e f o r 
c l a i m a n t t o seek work. I n r e a c h i n g t h i s c o n c l u s i o n , we ar e persuaded i n p a r t by 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y , h i s years o f se e k i n g work and h i s p e r i o d s o f em
pl o y m e n t , w h i c h were impacted and c u t s h o r t by d i s a b l i n g e x a c e r b a t i o n s . We 
a l s o n o t e McNaught's o p i n i o n t h a t , i f employers were aware o f t h e amount o f s i c k 
l e a v e c l a i m a n t w o u l d p r o b a b l y need, t h i s would be an a d d i t i o n a l b a r r i e r t o f i n d 
i n g and k e e p i n g a j o b . ( T r . 112-13). McNaught's o p i n i o n i n t h i s r e g a r d i s 
c o r r o b o r a t e d by c l a i m a n t ' s t e s t i m o n y t h a t , s i n c e t h e onset o f h i s s k i n p r o b l e m s , 
he o b t a i n e d work o n l y by "bugging" an employer and t h e n o n l y a f t e r t h e employer 
"got t o know" him. ( T r . 37-39). 

C l a i m a n t ' s e m p l o y a b i l i t y i s d e t e r m i n e d w i t h r e f e r e n c e t o a h y p o t h e t i c a l l y 
n o rmal l a b o r m a r k e t , and w i t h o u t c o n s i d e r i n g t h e sympathy o f a p a r t i c u l a r em
p l o y e r . See H a r r i s v. SAIF, 292 Or 683, 695 (1 9 8 2 ) ; see a l s o J a c q u e l i n e I . 
Johnson, 43 Van N a t t a 270, 271 (1 9 9 1 ) , c i t i n g Edna R. Ford, 42 Van N a t t a 45 
( 1 9 9 0 ) . Here, t h e r e i s no p e r s u a s i v e evidence r e g a r d i n g t h e a v a i l a b i l i t y o f 
any j o b a p p r o p r i a t e t o c l a i m a n t ' s l i m i t a t i o n s . T h e r e f o r e , McNaught's o p i n i o n 
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t h a t t h o s e j o b s e x i s t i s h i g h l y s p e c u l a t i v e and n o t p e r s u a s i v e . See R i c h a r d 
Johnson, 42 Van N a t t a 2019 (1990) (Job a v a i l a b i l i t y cannot be based on s p e c u l a 
t i o n ) . For t h e s e reasons, as w e l l as th o s e r e l a t e d by t h e R e f e r e e , we conclude 
i t w o u l d be f u t i l e f o r c l a i m a n t t o seek work. 

C l a i m a n t t e s t i f i e d t h a t he would r a t h e r work t h a n s t a y a t home. ( T r . 6 9 ) . 
Based on h i s c r e d i b l e e x p r e s s i o n o f w i l l i n g n e s s , w h i c h i s c o r r o b o r a t e d by h i s 
a t t e m p t s t o work over t h e y e a r s , we a l s o agree w i t h t h e Referee's d e t e r m i n a t i o n 
t h a t c l a i m a n t has e s t a b l i s h e d t h a t he i s w i l l i n g t o work, o r would be w o r k i n g 
b u t f o r h i s compensable c o n d i t i o n . 

F i n a l l y , inasmuch as t h e chemicals which t r i g g e r c l a i m a n t ' s f l a r e - u p s a r e 
p r e s e n t i n home and work e n v i r o n m e n t s , we are n o t persuaded t h a t c l a i m a n t f a i l e d 
t o m i t i g a t e t h e e f f e c t s o f h i s c o n d i t i o n by w o r k i n g . Moreover, even i f w o r k i n g 
as a l o g g e r a f t e r b e i n g i n f o r m e d t h a t h i s t h e n - c u r r e n t c o n d i t i o n was work-
r e l a t e d m i g h t be c h a r a c t e r i z e d as " f a i l u r e t o m i t i g a t e , " we a r e n o t so persuaded 
i n t h i s case. We ar e l o a t h e t o c r i t i c i z e an i n j u r e d w orker f o r t r y i n g t o con
t i n u e w o r k i n g i n s p i t e o f a d i s a b l i n g c o n d i t i o n . A l t h o u g h c l a i m a n t i s perma
n e n t l y p r e c l u d e d now fro m p e r f o r m i n g t h e j o b s he per f o r m e d i n t h e p a s t , we not e 
t h a t h i s c o n d i t i o n c o n t i n u e d t o worsen a f t e r he stopped w o r k i n g i n 1988. ( T r . 
6 0 ) . There i s no evi d e n c e t h a t c l a i m a n t ' s c o n t i n u e d a t t e m p t s t o work a f t e r h i s 
d i a g n o s i s a r e t h e cause o f h i s c u r r e n t i n a b i l i t y t o work. 

T h e r e f o r e , c o n s i d e r i n g t h e r e c o r d as a whole, we c o n c l u d e , as d i d t h e Ref
e r e e , t h a t c l a i m a n t has proven e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y compen
s a t i o n . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a re a s o n a b l e assessed f e e f o r success
f u l l y d e f e n d i n g a g a i n s t t h e i n s u r e r ' s a p p e a l . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e perma
ne n t t o t a l d i s a b i l i t y i s s u e i s $2,000, t o be p a i d by SAIF. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as 
r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e g r e a t v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d December 27, 1990 i s a f f i r m e d . C l a i m a n t ' s a t 
t o r n e y i s awarded a re a s o n a b l e assessed f e e o f $2,000 f o r s e r v i c e s on r e v i e w 
c o n c e r n i n g t h e permanent t o t a l d i s a b i l i t y i s s u e , p a y a b l e by t h e SAIF Corpora
t i o n . 

September 24, 1991 C i t e as 43 Van N a t t a 1943 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY B. SKARICA, Claimant 
WCB Case No. 89-05966 

ORDER ON REVIEW 
Westmoreland & Shebley, Claimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Bethlahmy's o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r an upper e x t r e m i t i e s c o n d i 
t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
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t h a t u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r an a d u l t o n s e t 
d i a b e t e s c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as our own. 

CONCLUSIONS OF LAW AND OPINION 

Upper e x t r e m i t i e s c o n d i t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s upper e x t r e m i t i e s a b n o r m a l i t i e s were 
compensable. We agree. 

T h i s m a t t e r was i n l i t i g a t i o n b e f o r e J u l y 1, 1990, and s h a l l be d e t e r m i n e d 
p u r s u a n t t o t h e law i n e f f e c t b e f o r e t h e l e g i s l a t i v e amendments became e f f e c t i v e 
on J u l y 1, 1990. See Or Law, Ch. 2, 5 4 ( 2 ) . For an o c c u p a t i o n a l d i s e a s e 
c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e upon which c l a i m a n t was l a s t exposed t o 
t h e employment c o n d i t i o n s w h i c h c o u l d have caused t h e d i s e a s e . Johnson v. SAIF, 
78 Or App 143, r e v den 301 Or 240 (1986). C l a i m a n t ' s l a s t exposure t o p o t e n 
t i a l l y c a u s a l employment c o n d i t i o n s o c c u r r e d i n June 1988. We t h e r e f o r e f i n d 
f o r m e r ORS 656.802, as amended e f f e c t i v e on January 1, 1988, and b e f o r e i t s 
amendment on J u l y 1, 1990, a p p l i e s . 

I n o r d e r t o be compensable as an o c c u p a t i o n a l d i s e a s e , c l a i m a n t must p r o v e 
t h a t h e r c o n d i t i o n a r o s e o u t o f and i n t h e course o f her employment. Former ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) . To e s t a b l i s h t h a t her c o n d i t i o n arose o u t o f and i n t h e c o u r s e 
o f h er employment, c l a i m a n t must prove t h a t her work exposure was t h e m a j o r con
t r i b u t i n g cause o f her c o n d i t i o n . Former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Aetna C a s u a l t y Co. 
v. Aschbacher, 107 Or App 494 (1991). 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n was i n t e r n i s t , Dr. H a r r i s . He r e f e r r e d 
c l a i m a n t t o Dr. Long f o r her upper e x t r e m i t y a b n o r m a l i t i e s . C l a i m a n t f i r s t saw 
Dr. Long i n O c t o b e r 1988, and t h e r e a f t e r on s i x more o c c a s i o n s . Dr. Long e v a l u 
a t e d and d i a g n o s e d m u l t i p l e upper e x t r e m i t y problems, conducted EMG t e s t i n g , and 
p r o v i d e d m e d i c a l t r e a t m e n t f o r t h e s e v a r i o u s a i l m e n t s . T h i s r e l a t i o n s h i p con
t i n u e d up t o t h e d a t e o f h e a r i n g . Thus, we conclude t h a t Dr. Long i s i n a supe
r i o r p o s i t i o n i n w h i c h t o e v a l u a t e c l a i m a n t ' s upper e x t r e m i t y p r o b l e m s . 

C l a i m a n t ' s upper e x t r e m i t i e s problems can be r o u g h l y d e s c r i b e d as t h o s e 
i n v o l v i n g t h e median, u l n a r and r a d i a l n erves. I t was Dr. Long's o p i n i o n t h a t 
c l a i m a n t ' s b i l a t e r a l median and u l n a r nerve l e s i o n s were caused by her work 
a c t i v i t i e s as an LPN. Fu r t h e r m o r e , he op i n e d t h a t t h e June 1 1 , 1988 compensable 
i n j u r y c o n t r i b u t e d i n d i r e c t l y t o t h e development o f symptoms o f l e f t c a r p a l 
t u n n e l syndrome. (See Ex. 46 - 6 ) . W i t h r e s p e c t t o t h e c a r p a l t u n n e l syndrome 
d i a g n o s i s , Dr. Long c o n s i d e r e d c l a i m a n t ' s median l e s i o n s on t h e l e f t s i d e t o be, 
i n a g e n e r a l sense, t h e same as c a r p a l t u n n e l syndrome. W i t h r e g a r d t o t h e 
r i g h t s i d e , Dr. Long b e l i e v e d t h a t c l a i m a n t d i d n o t have " c l i n i c a l l y t y p i c a l 
symptoms" w h i c h would s u p p o r t a d i a g n o s i s o f c a r p a l t u n n e l syndrome. (See Ex. 
4 6 - 5 ) . 

Dr. Long a l s o diagnosed a b i l a t e r a l r a d i a l nerve problem. (See Ex. 46-6-
7 ) . I n t h i s r e s p e c t he n o t e d t h a t c l a i m a n t ' s symptoms on t h e r i g h t were m i n i 
mal. However, he o p i n e d t h a t a major reason f o r c l a i m a n t ' s c h r o n i c s h o u l d e r 
p r o b l e m on t h e l e f t was due t o t h e presence o f a r a d i a l n e r v e l e s i o n . Dr. Long 
s t a t e d t h a t t h e r a d i a l n e r v e l e s i o n was an o c c u p a t i o n a l d i s e a s e r e s u l t i n g f r o m 
c h r o n i c hand and arm use, w h i c h was " c l e a r l y worsened and made d r a m a t i c a l l y 
s y m p t o m a t i c " by t h e compensable June 11, 1988 i n j u r y . (See Ex. 46- 2 8 ) . 
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W i t h r e s p e c t t o c a u s a t i o n o f t h e a f o r e m e n t i o n e d c o n d i t i o n s , Dr. Long found 
s i g n i f i c a n t c l a i m a n t ' s work a c t i v i t i e s i n v o l v i n g p a t i e n t c a r e . He n o t e d t h a t 
c l a i m a n t was r e q u i r e d t o work w i t h equipment and t o p h y s i c a l l y move p a t i e n t s . 
Moreover, c l a i m a n t c r e d i b l y t e s t i f i e d t h a t she was r e q u i r e d t o r e p e t i t i v e l y use 
her arms and hands i n t h e performance o f her j o b d u t i e s . On a d a i l y b a s i s 
c l a i m a n t was c r u s h i n g m e d i c a t i o n s , l i f t i n g and t u r n i n g p a t i e n t s , p u s h i n g heavy 
m e d i c i n e c a r t s and o t h e r w i s e p e r f o r m i n g p a t i e n t c a r e d u t i e s . Thus, we conclu d e 
t h a t t h e h i s t o r y r e l i e d on by Dr. Long t o assess and e v a l u a t e c l a i m a n t ' s c o n d i 
t i o n was a c c u r a t e . 

We f i n d Dr. Long's o p i n i o n s and c o n c l u s i o n s w e l l - r e a s o n e d and p e r s u a s i v e . 
We a l s o n o t e t h a t surgeon, Dr. M e l v i n , i n h i s October 1989 r e p o r t , was i n sub
s t a n t i a l agreement w i t h t h e m e d i c a l views h e l d by Dr. Long. (See Ex. 3 8 ) . Dr. 
M e l v i n a l s o f o u n d i t p r o b a b l e t h a t c l a i m a n t ' s median and u l n a r n e r v e l e s i o n s 
were caused f r o m c l a i m a n t ' s n u r s i n g work, and t h a t t h e June 1988 compensable 
i n j u r y worsened c l a i m a n t ' s l e f t r a d i a l nerve entrapment. Moreover, l i k e t h e 
R e f e r e e , we f i n d t h e o p i n i o n o f t h e Ort h o p a e d i c C o n s u l t a n t s t o be c o n c l u s o r y 
and, t h e r e f o r e , u n p e r s u a s i v e . 

We n o t e t h e r e i s no evidence o f s i g n i f i c a n t o f f - w o r k a c t i v i t i e s r e s p o n s i 
b l e f o r c l a i m a n t ' s c o n d i t i o n . Nor does Dr. Long suggest t h a t o t h e r f a c t o r s a r e 
p r i m a r i l y r e s p o n s i b l e . Thus, we conclude t h a t c l a i m a n t ' s work a c t i v i t i e s were 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s upper e x t r e m i t i e s a b n o r m a l i t i e s , 
w h i c h were a g g r a v a t e d by t h e June 1988 compensable i n j u r y . A c c o r d i n g l y , we con
c l u d e t h a t c l a i m a n t has shown t h a t her o c c u p a t i o n a l d i s e a s e i s compensable. 

A d u l t o n s e t d i a b e t e s 

We adopt t h e Referee's o p i n i o n and c o n c l u s i o n r e g a r d i n g t h i s i s s u e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s upper e x t r e m i t i e s 
c o n d i t i o n i s $650, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . F u r t h e r , we n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o an 
assessed a t t o r n e y f e e f o r s e r v i c e s r e l a t e d t o her u n s u c c e s s f u l a p p e a l o f t h e 
Re f e r e e ' s d e c i s i o n c o n c e r n i n g her d i a b e t e s c o n d i t i o n . 

ORDER 

The o r d e r o f t h e Referee d a t e d September 17, 1990 i s a f f i r m e d . For s e r 
v i c e s on Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an a t t o r n e y f e e o f $650, 
p a y a b l e by t h e i n s u r e r . 

September 24, 1991 C i t e as 43 Van N a t t a 1945 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MIRIAM WAINTRUP, Claimant 
WCB Case No. 90-18039 

ORDER ON REVIEW (REMANDING) 
Dwight P. B i l l m a n , Claimant A t t o r n e y 

L e s t e r H u n t s i n g e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r w h i c h d i s m i s s e d 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g f o r l a c k o f j u r i s d i c t i o n . On r e v i e w , t h e i s s u e 
i s d i s m i s s a l . We remand. 
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FINDINGS OF FACT 

I n September 1990, c l a i m a n t f i l e d a Request f o r H e a r i n g . On October 9, 
1990, t h e H e a r i n g s D i v i s i o n i s s u e d a N o t i c e o f H e a r i n g w h i c h s e t a h e a r i n g f o r 
Jan u a r y 18, 1991. On January 28, 1991, t h e Referee e n t e r e d an Order o f D i s 
m i s s a l w h i c h d i s m i s s e d c l a i m a n t ' s Request f o r H e a r i n g f o r l a c k o f j u r i s d i c t i o n . 

On F e b r u a r y 27, 1991, c l a i m a n t r e q u e s t e d Board r e v i e w o f t h e Re f e r e e ' s 
o r d e r . 

FINDING OF ULTIMATE FACT 

The r e c o r d has been i n c o m p l e t e l y and i n s u f f i c i e n t l y d e v e l o p e d . 

CONCLUSIONS OF LAW AND OPINION 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656.295(5) . 

Here, t h e Referee's o r d e r i n d i c a t e s t h a t t h e " m a t t e r i s d i s m i s s e d f o r l a c k 
o f j u r i s d i c t i o n b e f o r e t h e Hearings D i v i s i o n o f t h e Workers' Compensation 
Board." The o r d e r does n o t p r o v i d e any f a c t s o r c o n c l u s i o n s s u p p o r t i n g t h e l a c k 
o f j u r i s d i c t i o n r u l i n g . F u r t h e r m o r e , because t h e case was d i s m i s s e d w i t h o u t a 
h e a r i n g , no t r a n s c r i p t e x i s t s . A c c o r d i n g l y , we f i n d n o t h i n g i n t h e r e c o r d w h i c h 
i n d i c a t e s t h a t t h e Referee d i d n o t have j u r i s d i c t i o n o v e r t h i s m a t t e r . Under 
such c i r c u m s t a n c e s , we con c l u d e t h a t t h e r e c o r d b e f o r e us has been i n c o m p l e t e l y 
and i n s u f f i c i e n t l y d e v e l o ped. 

We, t h e r e f o r e , remand t h i s m a t t e r t o Referee Q u i l l i n a n t o conduct f u r t h e r 
p r o c e e d i n g s t o d e t e r m i n e whether d i s m i s s a l i s j u s t i f i e d . I f t h e R e f e r e e f i n d s 
t h a t d i s m i s s a l i s j u s t i f i e d , a f i n a l o r d e r s h a l l i s s u e s e t t i n g f o r t h t h e Ref
eree ' s r e a s o n i n g . Should t h e Referee f i n d t h a t c l a i m a n t ' s h e a r i n g r e q u e s t 
s h o u l d n o t be d i s m i s s e d , t h e m a t t e r s h a l l proceed t o h e a r i n g on t h e m e r i t s o f 
t h e i s s u e s r a i s e d i n c l a i m a n t ' s h e a r i n g r e q u e s t and upon c l o s u r e o f t h e h e a r i n g 
r e c o r d , t h e R e f e r e e ' s o r d e r s h a l l i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 28, 1991 i s v a c a t e d and t h i s m a t t e r i s 
remanded t o Re f e r e e Q u i l l i n a n f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o r d e r . 

September 26, 1991 C i t e as 43 Van N a t t a 1946 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JESSE ASH, Claimant 
WCB Case No. 90-08256 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
H a l l o c k & B e n n e t t , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Neal's o r d e r t h a t : 
(1) awarded c l a i m a n t ' s a t t o r n e y o n e - h a l f o f a p e n a l t y under ORS 656.262(10) f o r 
t h e i n s u r e r ' s u n t i m e l y payment o f m e d i c a l s e r v i c e s ; and (2) d i d n o t assess a 
c a r r i e r - p a i d a t t o r n e y f e e p u r s u a n t t o ORS 656.382(1) f o r t h e same c o n d u c t . 
C l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e p u r s u a n t t o 
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ORS 6 5 6 . 3 8 2 ( 1 ) . We r e v i e w t h e r e q u e s t t o d e t e r m i n e whether we have j u r i s d i c t i o n 
t o r e v i e w t h e m a t t e r . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and p e n a l t i e s and 
a t t o r n e y f e e s . We v a c a t e t h e Referee's o r d e r and d i s m i s s c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g . 

FINDINGS OF FACT 

On o r about June 24, 1989, c l a i m a n t s u f f e r e d an i n j u r y t o h i s eye. C l a i m 
a n t ' s c l a i m was i n i t i a l l y d e n i e d and su b s e q u e n t l y o r d e r e d a c c e p t e d by Referee's 
o r d e r d a t e d November 17, 1989. On J u l y 5, 1989, t h e i n s u r e r r e c e i v e d a m e d i c a l 
b i l l i n t h e amount o f $144.90. A second m e d i c a l b i l l i n t h e amount o f $47.97 
was r e c e i v e d by t h e i n s u r e r on March 20, 1990. 

C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on A p r i l 17, 1990. The h e a r i n g r e 
q u e s t r a i s e d t h e i s s u e s o f m e d i c a l s e r v i c e s , p e n a l t i e s , and a t t o r n e y f e e s . The 
f i r s t m e d i c a l b i l l was p a i d on May 16, 1990. The second m e d i c a l b i l l was p a i d 
on June 12, 1990. The i n s u r e r concedes t h a t t h e m e d i c a l b i l l s were u n t i m e l y 
p a i d . The i n s u r e r ' s f a i l u r e t o t i m e l y pay t h e m e d i c a l b i l l s was u n r e a s o n a b l e . 

The h e a r i n g i n t h i s m a t t e r was convened on October 18, 1990. The s o l e 
r e m a i n i n g i s s u e a t h e a r i n g was p e n a l t i e s and a t t o r n e y f e e s . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Or Laws 
1990 ( S p e c i a l S e s s i o n ) , Ch. 2. The h e a r i n g was convened a f t e r J u l y 1, 1990. 
T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t 
a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l excep
t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See, e.g.. S e c t i o n 5 4 ( 3 ) . 
Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an absurd o r un
j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compen
s a t i o n law. I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . A c c o r d i n g l y , we t o o 
a n a l y z e t h i s m a t t e r under t h e Workers' Compensation A c t as amended, e f f e c t i v e 
J u l y 1 , 1990. 

The R e f e r e e f o u n d t h a t t h e i n s u r e r ' s u n t i m e l y payment o f t h e m e d i c a l b i l l s 
was u n r e a s o n a b l e . R e l y i n g on amended ORS 656.262(10), she o r d e r e d t h e i n s u r e r 
t o pay an a d d i t i o n a l amount e q u a l t o 25 p e r c e n t o f t h e l a t e p a i d m e d i c a l b i l l s , 
w i t h o n e - h a l f o f t h a t amount g o i n g t o c l a i m a n t and o n e - h a l f g o i n g t o c l a i m a n t ' s 
a t t o r n e y . C l a i m a n t contends t h a t , i n a d d i t i o n t o t h e p e n a l t y assessed p u r s u a n t 
t o ORS 656 . 2 6 2 ( 1 0 ) , he i s a l s o e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e p u r s u a n t 
t o ORS 6 5 6 . 3 8 2 ( 1 ) . C l a i m a n t contends t h a t ORS 656.382(1) p r o v i d e s a s e p a r a t e 
r o u t e f o r an a t t o r n e y f e e award d i s t i n c t from ORS 656.2 62(10) when c l a i m a n t must 
r e q u e s t a h e a r i n g i n o r d e r t o prompt t h e i n s u r e r t o pay u n p a i d m e d i c a l b i l l s . 

Former ORS 656.262(10) a u t h o r i z e d t h e assessment o f an a t t o r n e y f e e under 
ORS 656.382(1) i f a c a r r i e r u n r e a s o n a b l y r e f u s e s t o pay compensation. However, 
t h e l e g i s l a t u r e amended ORS 656.262(10) d u r i n g i t s 1990 S p e c i a l S e s s i o n . See Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2, 15. I n p l a c e o f t h e language a u t h o r i z i n g 
t h e assessment o f an a t t o r n e y f e e under ORS 656.382(1), ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) p r o 
v i d e s t h a t , i f t h e worker i s r e p r e s e n t e d by an a t t o r n e y , t h e a t t o r n e y s h a l l 
r e c e i v e o n e - h a l f t h e p e n a l t y " i n l i e u o f an a t t o r n e y f e e . " I n a d d i t i o n , r e v i s e d 
ORS 656.262(10) p r o v i d e s t h a t t h e d i r e c t o r has " e x c l u s i v e j u r i s d i c t i o n o v e r p r o 
c e e d i n g s r e g a r d i n g s o l e l y t h e assessment and payment o f t h e a d d i t i o n a l amount 
d e s c r i b e d i n t h i s s u b s e c t i o n . " 

Here, t h e f a c t u a l b a s i s a s s e r t e d i n s u p p o r t o f t h e ORS 656.382(1) f e e — 
t h e i n s u r e r ' s r e f u s a l t o pay m e d i c a l b i l l s f o r a c l a i m f o u n d compensable under 
an unappealed Board o r d e r — i s i d e n t i c a l t o t h e f a c t u a l b a s i s f o r w h i c h a 
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p e n a l t y i s a s s e s s a b l e under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . Moreover, t h e r e a r e amounts 
" t h e n due" on w h i c h t o assess a p e n a l t y under ORS 656.262(10). Under such c i r 
cumstances, t h e s i m u l t a n e o u s assessment o f an a t t o r n e y f e e under ORS 656.382(1) 
would c o n t r a v e n e t h e l e g i s l a t i v e i n t e n t expressed i n ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) t h a t 
c l a i m a n t ' s a t t o r n e y r e c e i v e o n e - h a l f t h e p e n a l t y , " i n l i e u o f an a t t o r n e y f e e . " 
N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 (1 9 9 1 ) ; H a r r y E. F o r r e s t e r , 43 Van N a t t a 
1480 ( 1 9 9 1 ) . A c c o r d i n g l y , as l i t i g a t e d h e r e , c l a i m a n t i s n o t e n t i t l e d t o a sep
a r a t e f e e under ORS 656.382( 1 ) . 

I n l i g h t o f our d e t e r m i n a t i o n t h a t c l a i m a n t has no v a l i d c l a i m t o an 
assessed a t t o r n e y f e e under ORS 656.382(1), we n e x t address t h e i s s u e o f j u r i s 
d i c t i o n . The i s s u e o f j u r i s d i c t i o n was r a i s e d by t h e R eferee a t h e a r i n g and 
no t e d by t h e i n s u r e r ' s c o u n s e l as one o f t h e grounds f o r o p p o s i t i o n t o c l a i m 
a n t ' s h e a r i n g r e q u e s t . ( T r . 2 ) . However, even i f t h e i s s u e o f j u r i s d i c t i o n had 
no t been r a i s e d a t t h e h e a r i n g , i t i s our d u t y t o r a i s e a want o f j u r i s d i c t i o n 
on o u r own m o t i o n . See Southwest F o r e s t I n d . v. Anders, 299 Or 205 ( 1 9 8 5 ) . 

I n t h e absence o f e n t i t l e m e n t t o a f e e under ORS 65 6 . 3 8 2 ( 1 ) , t h e s o l e r e 
m a i n i n g v i a b l e i s s u e a t t h e t i m e s e t f o r h e a r i n g was p e n a l t i e s and a t t o r n e y f e e s 
under ORS 65 6 . 2 6 2 ( 1 0 ) . Pursuant t o t h e s t a t u t e , t h e d i r e c t o r has e x c l u s i v e 
j u r i s d i c t i o n o f such a p r o c e e d i n g . ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) ; Ronald A. St o c k , 43 Van 
N a t t a 1889 ( 1 9 9 1 ) . A c c o r d i n g l y , t h e Referee l a c k e d j u r i s d i c t i o n o v e r t h i s 
m a t t e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 19, 1990 i s v a c a t e d . C l a i m a n t ' s r e q u e s t 
f o r h e a r i n g i s d i s m i s s e d . 

September 26, 1991 C i t e as 43 Van N a t t a 1948 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROLE J . DAMM, Claimant 
WCB Case No. 90-13344 

ORDER ON REVIEW 
R i c h a r d F. McGinty, Claimant A t t o r n e y 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee O t t o ' s o r d e r 
t h a t : ( 1 ) s e t a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i 
t i o n ; and (2) assessed an a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e 
r e s i s t a n c e t o t h e payment o f compensation. The i s s u e s on r e v i e w a r e compens
a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT," w i t h t h e f o l l o w i n g supplementa
t i o n . The i n s u r e r appealed Referee Shebley's O p i n i o n and Order t o t h e C o u r t o f 
Appe a l s , w h i c h r e v e r s e d and remanded f o r r e c o n s i d e r a t i o n i n t h e l i g h t o f Aetna 
C a s u a l t y Co. v. Aschbacher, 107 Or App 494 (19 9 1 ) . On r e c o n s i d e r a t i o n , we 
con c l u d e d t h a t c l a i m a n t ' s low back c o n d i t i o n was n o t compensable. C a r o l e J. 
Damm, 43 Van N a t t a 1804 ( 1 9 9 1 ) . 

C l a i m a n t ' s noncompensable low back c o n d i t i o n was t h e m a jor c o n t r i b u t i n g 
cause o f h e r d e p r e s s i o n and need f o r p s y c h o l o g i c a l t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t , because t h e law o f t h e case a t t h e t i m e o f 
h e a r i n g • e s t a b l i s h e d t h a t c l a i m a n t ' s u n d e r l y i n g low back c o n d i t i o n was 
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compensable, t h e c o n s e q u e n t i a l p s y c h o l o g i c a l c o n d i t i o n i s a l s o compensable, and 
proceeded t o s e t a s i d e t h e i n s u r e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s d y s t h y m i c 
d e p r e s s i o n c o n d i t i o n . The Referee a l s o awarded c l a i m a n t an assessed f e e o f $300 
f o r t h e i n s u r e r ' s u n reasonable r e s i s t a n c e t o t h e payment o f compensation. 

I n d e c i d i n g t h i s m a t t e r , t h e Referee p r o p e r l y a p p l i e d t h e law as amended 
by Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Because c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m f a i l e d , see Car o l e J. Damm, sup r a , her c l a i m f o r a conse
q u e n t i a l c o n d i t i o n based on t h a t c l a i m must o f n e c e s s i t y f a i l as w e l l . See 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; Robert E. Leatherman, 43 Van N a t t a 1678 ( 1 9 9 1 ) . C l a i m a n t 
makes no c l a i m t h a t her p s y c h o l o g i c a l c o n d i t i o n arose o u t o f her employment, 
i n d e p e n d e n t o f her back c o n d i t i o n . There i s t h e r e f o r e no b a s i s upon w h i c h t o 
f i n d h e r p s y c h o l o g i c a l c o n d i t i o n compensable. A c c o r d i n g l y , we r e v e r s e . 

ORDER 

The Referee's o r d e r d a t e d November 20, 1990 i s r e v e r s e d . The i n s u r e r ' s de 
f a c t o d e n i a l i s r e i n s t a t e d and up h e l d . The assessed f e e o f $1,400 awarded t o 
c l a i m a n t ' s a t t o r n e y i s r e v e r s e d . The assessed f e e o f $300 awarded t o c l a i m a n t ' s 
a t t o r n e y f o r t h e i n s u r e r ' s unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n i s r e v e r s e d . 

September 26, 1991 C i t e as 43 Van N a t t a 1949 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
TRAVIS J . DEARBORN, Claimant 

WCB Case No. 90-03206 
ORDER ON REMAND 

A l l e n T. Murphy, J r . , C l a i m a n t A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Appeals . The 
c o u r t has r e v e r s e d our p r i o r o r d e r , which a f f i r m e d a Refer e e ' s o r d e r t h a t de
c l i n e d t o award a c a r r i e r - p a i d a t t o r n e y f e e when t h e i n s u r e r r e s c i n d e d i t s 
d e n i a l o f c l a i m a n t ' s b i l a t e r a l f l e x o r t e n o s y n o v i t i s c l a i m p r i o r t o h e a r i n g . On 
i t s own m o t i o n , t h e c o u r t has r e v e r s e d and remanded f o r r e c o n s i d e r a t i o n i n l i g h t 
o f Jones v. Oregon S t a t e C o r r e c t i o n a l I n s t i t u t e , 108 Or App 230 ( 1 9 9 1 ) . We p r o 
ceed w i t h o u r r e c o n s i d e r a t i o n . 

C o n s i d e r i n g t h a t c l a i m a n t ' s c o u n s e l s u b m i t t e d a F e b r u a r y 7, 1990 h e a r i n g 
r e q u e s t c o n c e r n i n g t h e i n s u r e r ' s January 10, 1990 d e n i a l and subsequent h e a r i n g 
r e q u e s t s r e g a r d i n g t h e i n s u r e r ' s c l a i m p r o c e s s i n g , and i n l i g h t o f t h e i n s u r e r ' s 
May 24, 1990 r e s c i s s i o n o f i t s d e n i a l , we conclude t h a t c l a i m a n t ' s a t t o r n e y was 
i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t t h r o u g h t h e r e s c i s s i o n o f 
t h e i n s u r e r ' s d e n i a l p r i o r t o t h e scheduled h e a r i n g . C o n s e q u e n t l y , we h o l d t h a t 
c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e under r e v i s e d ORS 
65 6 . 3 8 6 ( 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we co n c l u d e 
t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l 
i s $600, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e n a t u r e o f t h e p r o c e e d i n g s , t h e t i m e d e v o t e d t o t h e case 
(as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f s e r v i c e s ) , 
and t h e r i s k t h a t c l a i m a n t ' s a t t o r n e y ' s e f f o r t s m i g h t go uncompensated. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we r e v e r s e t h e Referee's June 18, 1990 
o r d e r . C l a i m a n t ' s a t t o r n e y i s awarded $600, t o be p a i d by t h e i n s u r e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LEROY FRANK, Claimant 
WCB Case No. 90-09297 

ORDER ON REVIEW 
( Max Rae, Claimant A t t o r n e y 

G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Baker's o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . On r e v i e w , t h e 
i s s u e i s a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g e x c e p t i o n and 
s u p p l e m e n t a t i o n . The Februa r y 23, 1988 S t i p u l a t i o n Order c o n t a i n e d no language 
r e g a r d i n g f u t u r e w a x i n g and waning o f symptoms o f t h e c o n d i t i o n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t e x p e r i e n c e d a symptomatic e x a c e r b a t i o n o f h i s low back c o n d i t i o n 
s i n c e h i s l a s t arrangement o f compensation ( t h e February 23, 1988 S t i p u l a t e d 
O r d e r ) . T h i s symptomatic e x a c e r b a t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y 
t o a l e v e l below t h a t f i x e d a t t h e t i m e o f t h e l a s t arrangement o f compensation. 
The S t i p u l a t e d Order c o n t e m p l a t e d f u t u r e p e r i o d s o f i n c r e a s e d symptoms accompa
n i e d by a d i m i n i s h e d e a r n i n g c a p a c i t y . C l a i m a n t ' s symptomatic w o r s e n i n g i s n o t 
more t h a n t h e w a x i n g and waning o f symptoms c o n t e m p l a t e d by t h e S t i p u l a t e d 
Order. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d " [ t ] h e r e was no s t i p u l a t i o n t h a t t h e award was i n con
t e m p l a t i o n o f any waxin g and waning o f symptoms." A l t h o u g h he does n o t d i s c u s s 
t h e i s s u e f u r t h e r , i t appears t h a t t h e Referee d e c i d e d t h a t s i n c e t h e S t i p u l a 
t i o n Order c o n t a i n e d no language r e g a r d i n g any c o n t e m p l a t i o n o f f u t u r e e x a c e r b a 
t i o n s , no such f u t u r e e x a c e r b a t i o n s were c o n t e m p l a t e d by t h e award. On t h i s 
b a s i s , t h e R e f e r e e h e l d t h a t c l a i m a n t ' s muscle spasms, documented by h i s c h i r o 
p r a c t o r , p r o v e d a worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y by medi
c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . 

The R e f e r e e f o u n d t h a t c l a i m a n t " t e s t i f i e d i n a c r e d i b l e manner". We 
d e f e r t o t h a t f i n d i n g . Humphrey v. SAIF, 58 Or App 360, 363 ( 1 9 8 2 ) . 

A p p l i c a b l e Law 

C l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s case a f t e r May 1, 1990. The h e a r i n g 
was convened a f t e r J u l y 1, 1990. N e i t h e r p a r t y contends t h a t t h e law i n e f f e c t 
p r i o r t o t h a t d a t e a p p l i e s . T h e r e f o r e , we conclude t h a t t h e 1990 amendments t o 
ORS 656.273 a p p l y . Or Laws 1990, S p e c i a l Session, Ch. 2, 54; see I d a M. 
Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

P r i o r t o t h e 1990 amendments, we a p p l i e d t h e a g g r a v a t i o n a n a l y s i s s e t 
f o r t h i n Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) , r e v e r s e d on o t h e r g r ounds, 
Lucas v. C l a r k , 106 Or App 687 (19 9 1 ) . See L a r r y L. Bowen, 43 Van N a t t a 1164 
(1 9 9 1 ) . That a n a l y s i s i s based on t h e h o l d i n g s i n Smith v. SAIF, 302 Or 396 
( 1 9 8 6 ) , Gwvnn V;. SAIF, 304 Or 345 (198 7 ) , and P e r r y v. SAIF, 307 Or 654 ( 1 9 8 9 ) . 
Under t h a t a n a l y s i s , c l a i m a n t was r e q u i r e d t o show i n c r e a s e d symptoms o r a wors
ened u n d e r l y i n g c o n d i t i o n and a r e s u l t a n t d i m i n i s h m e n t o f e a r n i n g c a p a c i t y s i n c e 
t h e l a s t award o r arrangement o f compensation. I n t h o s e cases i n w h i c h t h e l a s t 
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award o r arrangement o f compensation a n t i c i p a t e d f u t u r e p e r i o d s o f i n c r e a s e d 
symptoms o r e x a c e r b a t i o n o f t h e p h y s i c a l c o n d i t i o n , accompanied by a d i m i n i s h e d 
e a r n i n g c a p a c i t y , c l a i m a n t needed t o prove t h a t h i s e a r n i n g c a p a c i t y was d i m i n 
i s h e d l o n g e r o r i n g r e a t e r degree t h a n was a n t i c i p a t e d , o r t h a t h i s e a r n i n g 
c a p a c i t y was d i m i n i s h e d t o t h e e x t e n t o f t o t a l d i s a b i l i t y and r e s u l t e d i n 14 
c o n s e c u t i v e days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . Edward D. 
Lucas, s u p r a a t 22 75. 

ORS 6 5 6 . 2 7 3 ( 1 ) ( a ) and ( b ) , as amended, e l i m i n a t e t h e p r e s u m p t i o n t h a t 
t o t a l d i s a b i l i t y o f 14 c o n s e c u t i v e days o r i n p a t i e n t h o s p i t a l i z a t i o n e s t a b l i s h e s 
an a g g r a v a t i o n . A l s o , under t h e amended s t a t u t e , t h e a g g r a v a t i o n must n o t be 
due, i n m a j o r p a r t , t o an i n j u r y n o t o c c u r r i n g w i t h i n t h e c o u r s e and scope o f 
employment. ORS 656.273(1). I n a d d i t i o n , ORS 656.273(8) c o d i f i e s t h e r e q u i r e 
ment t h a t t h e w o r s e n i n g must be more t h a n a waxing and waning o f symptoms con
t e m p l a t e d by t h e p r e v i o u s award o f permanent d i s a b i l i t y . F i n a l l y , t h e w o r s e n i n g 
must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 
6 5 6 . 2 7 3 ( 1 ) . 

We a r e n o t persuaded by c l a i m a n t ' s argument t h a t ORS 656.273(1) does not 
r e q u i r e m e d i c a l e v i d e n c e t o e s t a b l i s h a w o r s e n i n g , b u t o n l y p r e s e n t s an example 
o f t h e t y p e o f e v i d e n c e t h a t may be used t o p r o v e a w o r s e n i n g . I n s u p p o r t o f 
t h i s argument, c l a i m a n t compares t h e language o f ORS 656.273(1) ("A worsened 
c o n d i t i o n r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y i s e s t a b l i s h e d by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . " ) w i t h t h a t o f ORS 656.283(7) (A r e f e r e e ' s 
f i n d i n g s o f f a c t r e g a r d i n g t h e worker's impairment ". . . must be e s t a b l i s h e d by 
m e d i c a l e v i d e n c e t h a t i s s u p p o r t e d by o b j e c t i v e f i n d i n g s . " ) . From t h i s d i f f e r 
ence i n language, c l a i m a n t concludes t h a t m e d i c a l e v i d e n c e i s n o t r e q u i r e d t o 
e s t a b l i s h an a g g r a v a t i o n . We d i s a g r e e . 

C l a i m a n t c i t e s no l e g i s l a t i v e h i s t o r y t h a t s u p p o r t s t h i s i n t e r p r e t a t i o n 
and we have f o u n d none. To t h e c o n t r a r y , t h e l e g i s l a t i v e h i s t o r y e s t a b l i s h e s 
t h a t m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s i s r e q u i r e d t o prove a 
w o r s e n i n g . I n d i s c u s s i n g t h e s t a t u t o r y changes a f f e c t i n g c o m p e n s a b i l i t y d u r i n g 
t h e f l o o r debates i n t h e Senate, Senator K i t z h a b e r n o t e d " t h e a d d i t i o n a l r e 
q u i r e m e n t t h a t t h e i n j u r y o r d i s a b i l i t y be e s t a b l i s h e d by m e d i c a l e v i d e n c e sup
p o r t e d by o b j e c t i v e f i n d i n g s . " Statement o f Senator K i t z h a b e r , Senate S p e c i a l 
S e s s i o n , May 7, 1990, page 109 (emphasis added). A l t h o u g h Senator K i t z h a b e r was 
d i s c u s s i n g S e c t i o n 3, w h i c h i n c l u d e d t h e d e f i n i t i o n o f a compensable i n j u r y , 
r a t h e r t h a n S e c t i o n 18, w h i c h d e a l t w i t h t h e r e q u i r e m e n t s t o e s t a b l i s h an aggra
v a t i o n , t h e same language r e g a r d i n g "medical e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s " i s i n b o t h s e c t i o n s . 

F u r t h e r m o r e , i n d i s c u s s i n g t h e d e f i n i t i o n o f " o b j e c t i v e f i n d i n g s " d u r i n g 
t h e f l o o r d ebate i n t h e House, R e p r e s e n t a t i v e Mannix s t a t e d t h a t " [ w ] h a t we are 
s a y i n g , i n e f f e c t , i s t h a t a p h y s i c i a n has t o e v a l u a t e o b j e c t i v e l y y o u r p r e s e n 
t a t i o n . " Statement o f R e p r e s e n t a t i v e Mannix, House S p e c i a l S e s s i o n , May 7, 
1990, page 7 1 . C o n t r a r y t o c l a i m a n t ' s c o n t e n t i o n t h a t l a y e v i d e n c e w o u l d be 
s u f f i c i e n t t o e s t a b l i s h a w o r s e n i n g , R e p r e s e n t a t i v e Mannix s p e c i f i c a l l y s t a t e d 
t h a t l a y t e s t i m o n y n o t s u p p o r t e d by a p h y s i c i a n ' s e v a l u a t i o n w o u ld n o t be s u f f i 
c i e n t t o e s t a b l i s h a compensable c l a i m . I d . a t page 70. Thus, we c o n c l u d e t h a t 
t h e language " m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s " c r e a t e s an a d d i 
t i o n a l r e q u i r e m e n t t o prove a w o r s e n i n g , n o t an a l t e r n a t i v e means o f p r o o f . 

S u b j e c t t o t h e changes d i s c u s s e d above, we f i n d n o t h i n g i n t h e amended 
s t a t u t e o r i t s l e g i s l a t i v e h i s t o r y t o suggest t h a t t h e l e g i s l a t u r e i n t e n d e d t o 
m o d i f y t h e b a s i c a g g r a v a t i o n a n a l y s i s s e t f o r t h i n Lucas. I n p a r t i c u l a r , we r e 
j e c t t h e i n s u r e r ' s argument t h a t ORS 656.273(8) p r o v i d e s t h a t t h e "waxing and 
waning o f symptoms" o f t h e p r e v i o u s l y compensated c o n d i t i o n c a n n o t , o f i t s e l f , 
amount t o an a g g r a v a t i o n , even where t h e r e c o r d does n o t e s t a b l i s h t h a t t h e 
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p r i o r award c o n t e m p l a t e d waxing and waning. We do n o t f i n d any l e g i s l a t i v e h i s 
t o r y s u p p o r t i n g t h i s c o n s t r u c t i o n nor does t h e i n s u r e r c i t e any. R a t h e r , we 
c o n c l u d e t h a t ORS 656.273(8) was added t o c o d i f y e x i s t i n g case law r e q u i r i n g 
c l a i m a n t s t o e s t a b l i s h t h a t an e x a c e r b a t i o n r e s u l t e d i n g r e a t e r d i m i n i s h e d e a r n 
i n g c a p a c i t y t h a n t h a t w h i c h would r e s u l t from waxing and waning c o n t e m p l a t e d i n 
t h e l a s t award o f compensation. Gwvnn v. SAIF, supra; Smith v. SAIF, s u p r a . 

A c c o r d i n g l y , we a n a l y z e t h i s case under t h e a g g r a v a t i o n a n a l y s i s s e t f o r t h 
i n Lucas, as m o d i f i e d by t h e l e g i s l a t i v e changes d i s c u s s e d above. 

C l a i m a n t ' s l a s t arrangement o f compensation was t h e F e b r u a r y 23, 1988 
S t i p u l a t e d Order. The r e c o r d c o n t a i n s no evidence o f p a t h o l o g i c a l w o r s e n i n g 
a f t e r t h e S t i p u l a t e d Order. The Referee, i n s t e a d , c o n c l u d e d t h a t c l a i m a n t sus
t a i n e d a symptomatic e x a c e r b a t i o n o f h i s low back c o n d i t i o n a f t e r t h e s t i p u l a 
t i o n , as e s t a b l i s h e d by o b j e c t i v e f i n d i n g s o f muscle spasm. See ORS 
6 5 6 . 0 0 5 ( 1 9 ) . 

The i n s u r e r argues t h a t c l a i m a n t s u f f e r e d from muscle spasms a t t h e t i m e 
o f t h e l a s t award and, t h e r e f o r e , t h a t any w o r s e n i n g must be e s t a b l i s h e d w i t h 
o b j e c t i v e f i n d i n g s o t h e r t h a n muscle spasms. The r e c o r d does n o t s u p p o r t t h e 
i n s u r e r ' s f a c t u a l c o n t e n t i o n . When c l a i m a n t ' s t h e n t r e a t i n g c h i r o p r a c t o r , Dr. 
L l e w e l l y n , f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y on November 28, 1987, he n o t e d 
t h a t c l a i m a n t had normal ranges o f m o t i o n and no muscle spasms. (Ex. 2D-1). 
T h i s was c l a i m a n t ' s l a s t e x a m i n a t i o n b e f o r e t h e February 23, 1988 S t i p u l a t e d 
Order w h i c h awarded permanent p a r t i a l d i s a b i l i t y . Thus, as o f t h e l a s t a r r a n g e 
ment o f compensation, c l a i m a n t had no muscle spasms and normal range o f m o t i o n . 
I n c o n t r a s t , b e g i n n i n g i n November 1989, he s u f f e r e d muscle spasms and reduced 
range o f m o t i o n , as e v a l u a t e d by Dr. W h i t m i r e , t r e a t i n g c h i r o p r a c t o r , and Dr. 
M i l l e r , c h i r o p r a c t o r . (Exs. 3A-1, 3E). 

A l t h o u g h Dr. W h i t m i r e s t a t e d t h a t t h e r e were no new o r changed o b j e c t i v e 
f i n d i n g s , we cannot t e l l whether he was comparing c l a i m a n t ' s c u r r e n t f l a r e - u p t o 
h i s c o n d i t i o n d u r i n g p r e v i o u s f l a r e - u p s o r t o h i s c o n d i t i o n a t t h e d a t e o f t h e -
s t i p u l a t i o n . T h i s a m b i g u i t y n o t w i t h s t a n d i n g , we f i n d t h a t Dr. W h i t m i r e ' s o p i n 
i o n t a k e n as a whole e s t a b l i s h e s t h a t c l a i m a n t e x p e r i e n c e d a symptomatic e x a c e r 
b a t i o n o f h i s low back c o n d i t i o n s i n c e h i s l a s t arrangement o f compensation. We 
f i n d t h a t Dr. W h i t m i r e ' s c h a r t n otes documenting decreased range o f m o t i o n and 
muscle spasms d u r i n g t h e c u r r e n t f l a r e - u p c o n s t i t u t e m e d i c a l e v i d e n c e o f a wors
e n i n g s u p p o r t e d by o b j e c t i v e f i n d i n g s . 

We f u r t h e r c o n c l u d e t h a t t h e e x a c e r b a t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g 
c a p a c i t y . A t t h e t i m e o f t h e February 1988 S t i p u l a t e d Order, c l a i m a n t was capa
b l e o f p e r f o r m i n g l i g h t / m e d i u m work. At t h a t t i m e , he was l i m i t e d t o l i f t i n g no 
more t h a n 35 pounds w i t h l i m i t s on r e p e t i t i v e b ending and t w i s t i n g . (Ex. 2D-2). 
By c o m p a r i s o n , c l a i m a n t was t o t a l l y d i s a b l e d a f t e r t h e November 1989 e x a c e r b a 
t i o n . (Exs. 3G, 3 J ) . Dr. W h i t m i r e r e l e a s e d him from work as o f J a n u a r y 2, 1990 
based on a p h y s i c a l c a p a c i t y t e s t t h a t showed t h a t c l a i m a n t was c a p a b l e o f o n l y 
s e d e n t a r y work. (Exs. 3E-8, 3G). A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s 
symptomatic e x a c e r b a t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y t o a l e v e l 
below t h a t f i x e d a t t h e t i m e o f t h e February 1988 S t i p u l a t e d Order. 

The r e c o r d does n o t i n d i c a t e and t h e i n s u r e r does n o t c o n t e n d t h a t c l a i m 
a n t s u f f e r e d any i n j u r y o u t s i d e t h e course and scope o f employment t h a t was t h e 
m a j o r c o n t r i b u t i n g cause o f h i s worsened c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 1 ) . 

We n e x t c o n s i d e r whether t h e S t i p u l a t e d Order c o n t e m p l a t e d f u t u r e p e r i o d s 
o f i n c r e a s e d symptoms accompanied by d i m i n i s h e d e a r n i n g c a p a c i t y . I n Lucas v. 
C l a r k , s u p r a , t h e c o u r t c o n c l u d e d t h a t t h e Board d i d n o t have s u f f i c i e n t 
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e v i d e n c e f o r i t s f i n d i n g t h a t t h e p a r t i e s had c o n t e m p l a t e d f u t u r e f l a r e - u p s i n 
r e a c h i n g t h e i r s e t t l e m e n t because: 

" . . . A l t h o u g h s e v e r a l f l a r e - u p s had o c c u r r e d b e f o r e August, 1984, 
t h e s t i p u l a t e d o r d e r made no r e f e r e n c e t o t h e p r o g n o s i s f o r c l a i m 
a n t ' s back c o n d i t i o n and made no a d d i t i o n a l award f o r t h a t c o n d i 
t i o n . F u r t h e r m o r e , u n t i l 1985, t h e r e c o r d i s c l e a r t h a t no d o c t o r 
had p r e d i c t e d f u t u r e o r c h r o n i c f l a r e - u p s o f t h a t back c o n d i t i o n . 
O b v i o u s l y , t h e 1985 m e d i c a l evidence r e g a r d i n g t h e p o s s i b i l i t y o f 
f u t u r e f l a r e - u p s was n o t a v a i l a b l e when t h e p a r t i e s agreed t o t h e 
s t i p u l a t e d o r d e r i n 1984. T h e r e f o r e , we remand t o t h e Board f o r 
r e c o n s i d e r a t i o n i n l i g h t o f t h i s d e t e r m i n a t i o n . " (Emphasis added). 

Here, t h e Februa r y 23, 1988 S t i p u l a t e d Order c o n t e m p l a t e d f u t u r e waxing 
and waning. T h i s i s shown by Dr. L l e w e l l y n ' s r e p o r t s d a t e d June 23, 1986, March 
17, 1987, August 5, 1987 and November 28, 1987. A l l o f t h e s e r e p o r t s p r e d i c t e d 
t h a t c l a i m a n t would have r e c u r r e n t problems w i t h h i s low back because o f t h e 
o r i g i n a l i n j u r y and h i s work a c t i v i t i e s . (Exs. 1C, 2A-2, 2/C-2, 2D-2) . Fur
t h e r m o r e , p r i o r t o t h e s t i p u l a t i o n , two o t h e r c h i r o p r a c t o r s p r e d i c t e d t h a t 
c l a i m a n t w o u l d c o n t i n u e t o s u f f e r e x a c e r b a t i o n s . (Exs. ID, I F ) . A l l o f t h e s e 
r e p o r t s were a v a i l a b l e t o t h e p a r t i e s b e f o r e t h e y e n t e r e d i n t o t h e s t i p u l a t i o n 
w h i c h awarded c l a i m a n t permanent d i s a b i l i t y . We, t h e r e f o r e , i n f e r t h a t t h e 
s t i p u l a t i o n a n t i c i p a t e d f u t u r e p e r i o d s o f t o t a l d i s a b i l i t y . See Lucas v. C l a r k , 
s u p r a . 

We n e x t c o n s i d e r whether t h e November 1989 e x a c e r b a t i o n was more t h a n mere 
w a x i n g and waning o f symptoms con t e m p l a t e d by t h e S t i p u l a t e d Order. ORS 
65 6 . 2 7 3 ( 8 ) . We conclu d e t h a t i t was n o t . C l a i m a n t had a h i s t o r y o f f l a r e - u p s 
p r i o r t o t h e s t i p u l a t i o n , caused by t h e l i f t i n g and b e n d i n g r e q u i r e d i n h i s work 
as a j a n i t o r . These f l a r e u p s had r e s u l t e d i n i n c r e a s e d low back p a i n , muscle 
spasms, redu c e d ranges o f m o t i o n , p o s i t i v e Kemp's t e s t , p a i n r a d i a t i n g i n t o t h e 
l e f t b u t t o c k and h i p , and d i s a b i l i t y r e s u l t i n g i n t i m e l o s s . (Exs. 1A, 1C, ID, 
I F , 2A, 2C). B e f o r e t h e s t i p u l a t i o n , t h e g r e a t w e i g h t o f m e d i c a l e v i d e n c e was 
t h a t i f c l a i m a n t c o n t i n u e d t o do t h e work, he would have f l a r e u p s . R e c o g n i z i n g 
t h a t h i s c o n d i t i o n was i n c o m p a t i b l e w i t h h i s d u t i e s , c l a i m a n t ' s t h e n t r e a t i n g 
p h y s i c i a n suggested t h a t he a v o i d l i f t i n g more t h a n 35 pounds. C l a i m a n t was 
h e l p i n g f i v e o t h e r c u s t o d i a n s l i f t a 500 pound p i a n o when he s u f f e r e d t h e Novem
ber 1989 e x a c e r b a t i o n . ( T r . 3 9 ) . The symptoms he e x p e r i e n c e d as a r e s u l t were 
e s s e n t i a l l y t h e same as symptoms he had e x p e r i e n c e d w i t h p r i o r f l a r e u p s . (Exs. 
3A, 3D, 9B). Cl a i m a n t changed h i s c h i r o p r a c t o r who o p i n e d more f o r t h r i g h t l y , 
t h a t c l a i m a n t s h o u l d n o t work as a j a n i t o r g i v e n h i s l i m i t a t i o n s and t h e d u t i e s 
o f t h e p o s i t i o n . (Ex. 3A-1). D e s p i t e such g r e a t e r f o r t h r i g h t n e s s , we conclu d e 
t h a t c l a i m a n t has n o t shown t h a t h i s November 1989 e x a c e r b a t i o n was i n excess o f 
t h a t c o n t e m p l a t e d by t h e s t i p u l a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 13, 1990 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e award i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CHRISTINA M. HAMBLIN, Claimant 

WCB Case No. 90-09971 
ORDER ON REVIEW 

Goldberg, e t a l . , Claimant A t t o r n e y s 
D a v i s & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f her a g g r a v a t i o n c l a i m f o r a c u r r e n t b i l a t e r a l f o r e a r m c o n d i 
t i o n ; and (2) u p h e l d t h e i n s u r e r ' s d e n i a l o f her c l a i m f o r m e d i c a l s e r v i c e s f o r 
t h a t c o n d i t i o n . I n her b r i e f , c l a i m a n t seeks i n t e r i m compensation f o r t h e 
p e r i o d f r o m J a n u a r y 1 1 , 1990 t h r o u g h March 20, 1990, and o b j e c t s t o t h e Ref
ere e ' s e x c l u s i o n o f Dr. Long's c r e d e n t i a l s and c e r t a i n m e d i c a l j o u r n a l a r t i c l e s . 
On r e v i e w , t h e i s s u e s a r e ev i d e n c e , a g g r a v a t i o n , t e m p o r a r y d i s a b i l i t y , m e d i c a l 
s e r v i c e s and p e n a l t i e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s , " except t h e second sentence on page 3, 
w h i c h i s r e p l a c e d as f o l l o w s . 

The n e u r o l o g i c a l t e s t r e s u l t s , o f f e r e d i n c o n n e c t i o n w i t h c l a i m a n t ' s 
a l l e g e d J a n u a r y 1990 a g g r a v a t i o n c l a i m , do n o t s u p p o r t t h e m e d i c a l o p i n i o n s 
w h i c h r e l y on them. 

CONCLUSIONS OF LAW AND OPINION 
Ad m i s s i o n o f Evidence 

The R e f e r e e s u s t a i n e d t h e i n s u r e r ' s hearsay o b j e c t i o n t o documentary e v i 
dence d e t a i l i n g Dr. Long's c r e d e n t i a l s and m e d i c a l j o u r n a l a r t i c l e s a u t h o r e d by 
Long. We d i s a g r e e . 

C l a i m a n t o f f e r s t h e above mentioned e v i d e n c e , pages 8 t h r o u g h 114 o f ex
h i b i t 69, f o r i t s s u b s t a n t i v e v a l u e and t o r e b u t c h a l l e n g e s t o t h e o p i n i o n s , 
methodology and e x p e r t i s e o f Drs. Long and P u z i s s , t r e a t i n g p h y s i c i a n s . C l a i m 
a n t contends t h a t t h e p r o f e r r e d evidence l e g i t i m a t e s Long's methodology and sup
p o r t s P u z i s s ' o p i n i o n ( w h i c h i s based on Long's t e s t s ) r e g a r d i n g c l a i m a n t ' s 
a l l e g e d w o r s e n i n g and her a s s e r t e d need f o r s u r g e r y . The i n s u r e r responds t h a t 
t h e R e f e r e e p r o p e r l y e x c l u d e d t h e d i s p u t e d documents, because t h e y a r e n e i t h e r 
r e l e v a n t n o r m a t e r i a l t o t h e m e r i t s o f t h i s case. 

A t t h e o u t s e t , we n o t e t h a t r e f e r e e s a r e n o t s t r i c t l y bound by f o r m a l 
r u l e s o f e v i d e n c e . See ORS 656.283(7). Hearsay evid e n c e may be a d m i t t e d i n 
w o r k e r s ' compensation p r o c e e d i n g s , when t h e r e a r e s u f f i c i e n t i n d i c i a o f r e l i a 
b i l i t y and when i t i s i n t h e i n t e r e s t o f s u b s t a n t i a l j u s t i c e t o do so. See 
Ar m s t r o n g v. SAIF, 67 Or App 498, 501 n.2 (19 8 4 ) . However, a m e d i c a l a r t i c l e i s 
n o t g e n e r a l l y a d m i s s i b l e as s u b s t a n t i v e evidence o f t h e m a t t e r s a s s e r t e d 
t h e r e i n . T h i s i s so because such an a r t i c l e i s hearsay e v i d e n c e w i t h no 
e x t r a o r d i n a r y i n d i c i a o f r e l i a b i l i t y j u s t i f y i n g a d m i s s i o n w i t h o u t o p p o r t u n i t y 
f o r c r o s s - e x a m i n a t i o n o f t h e a u t h o r . A j o u r n a l a r t i c l e , o f f e r e d a l o n e , i s 
u s u a l l y a d m i t t e d o n l y i f i t forms t h e b a s i s f o r an a d m i t t e d e x p e r t o p i n i o n . 
Joseph J. Hahn, 42 Van N a t t a 1621 (19 9 0 ) . 

I n t h i s case, t h e d i s p u t e d j o u r n a l a r t i c l e s a r g u a b l y f o r m t h e b a s i s o f 
Long's o p i n i o n , a t l e a s t t o t h e e x t e n t t h a t t h e y e x p l a i n h i s t e s t methodology. 
Moreover, because t h e e v i d e n c e was o f f e r e d t h r o u g h a m e d i c a l r e p o r t w h i l e t h e 
r e c o r d remained open and Long was a p p a r e n t l y a v a i l a b l e f o r c r o s s - e x a m i n a t i o n , 
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t h e i n s u r e r ' s remedy was t o r e q u e s t an o p p o r t u n i t y t o cross-examine Long, r a t h e r 
t h a n t o seek e x c l u s i o n o f t h e documents. ORS 6 56.310(2). 

A l t h o u g h we c o n c l u d e t h a t t h e Referee s h o u l d have a d m i t t e d Long's c u r r i c u 
lum v i t a e and t h e d i s p u t e d j o u r n a l a r t i c l e s , and we admit t h i s e v i d e n c e on r e 
v i e w , we a l s o c o n c l u d e t h a t c l a i m a n t was n o t p r e j u d i c e d by i t s e x c l u s i o n . I n 
our v i e w , Long's c u r r i c u l u m v i t a e and j o u r n a l a r t i c l e s w h i c h he r e l i e d on do n o t 
cause h i s o p i n i o n c o n c e r n i n g c l a i m a n t ' s c u r r e n t problems t o be more p e r s u a s i v e . 
I n t h i s r e g a r d , we n o t e t h a t Long h i m s e l f doubted t h e r e l i a b i l i t y o f h i s own 
J a n u a r y 1990 t e s t s , s t a t i n g t h a t he suspected t e c h n i c a l e r r o r . (Ex. 4 3 - 3 ) . 
Whether o r n o t Long's t e s t i n g methods are g e n e r a l l y r e l i a b l e , t h e t e s t s do n o t 
r e l i a b l y r e v e a l p a t h o l o g y i n t h i s case. T h e r e f o r e , we a c c o r d v e r y l i t t l e w e i g h t 
t o t h e t e s t s and t h e o p i n i o n s based on t h o s e t e s t s . Under t h e s e c i r c u m s t a n c e s , 
we w o u l d r e a c h t h e same r e s u l t w i t h o r w i t h o u t t h e d i s p u t e d p o r t i o n s o f e x h i b i t 
69. 

A g g r a v a t i o n , M e d i c a l S e r v i c e s , Temporary D i s a b i l i t y & P e n a l t i e s 

We adopt t h e Referee's "Conclusions," as supplemented h e r e i n , e x c e p t t h a t 
t h e l a s t sentence o f t h e t h i r d p aragraph on page 5 i s r e p l a c e d as f o l l o w s . 

" I n a d d i t i o n , s u f f i c i e n t doubt has been c a s t upon Dr. Long's t e s t s so t h a t 
t h e r e s u l t s i n d i c a t i n g p o s s i b l e neuropathy a r e n o t r e g a r d e d as s u p p o r t i v e o f 
c l a i m a n t ' s a g g r a v a t i o n o r m e d i c a l s e r v i c e s c l a i m s . " 

ORS 656.273(1) p r o v i d e s : 

" A f t e r t h e l a s t award o r arrangement o f compensation, an i n j u r e d 
w o r k e r i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g m e d i c a l 
s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t i n g f r o m t h e o r i g i n a l i n 
j u r y . A worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y i s 
e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . " 

I n t h i s case, we agree w i t h t h e Referee's d e t e r m i n a t i o n t h a t c l a i m a n t has 
n o t c a r r i e d her burden o f p r o v i n g t h a t her c o n d i t i o n worsened s i n c e t h e l a s t 
arrangement o f compensation, a February 25, 1988 s t i p u l a t i o n . I n a d d i t i o n , we 
comment on t h e p a r t i e s ' d i s p u t e c o n c e r n i n g o b j e c t i v e f i n d i n g s . 

The above mentioned s t a t u t e r e q u i r e s a m e d i c a l r e p o r t c l a i m i n g a worsened 
c o n d i t i o n t o i n c l u d e " medical evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . " As we 
have e x p l a i n e d , we a c c o r d l i t t l e w e i g h t t o Long's t e s t r e s u l t s . T h e r e f o r e , 
w hether o r n o t t h e f i n d i n g s r e l a t e d i n Long's January 11, 1990 r e p o r t q u a l i f y as 
" o b j e c t i v e f i n d i n g s , " t h o s e f i n d i n g s do n o t s u p p o r t t h e o p i n i o n s o f f e r e d as 
p r o o f o f t h e a g g r a v a t i o n c l a i m . A c c o r d i n g l y , we c o n c l u d e , as d i d t h e R e f eree, 
t h a t Long's January 1990 r e p o r t does not c o n s t i t u t e an a g g r a v a t i o n c l a i m . 

ORDER 

The Referee's o r d e r d a t e d November 7, 1990 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h r e f u s e d t o a dmit 
e x h i b i t 69 i n t o e v i d e n c e i s r e v e r s e d . The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
HOWARD W. REMIOR, Claimant 

WCB Case No. 90-09281 
ORDER ON REVIEW (REMANDING) 

Malagon, e t a l . , Claimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t d i s m i s s e d h i s r e 
qu e s t f o r h e a r i n g on t h e b a s i s t h a t e x c l u s i v e j u r i s d i c t i o n o f t h e m a t t e r r e s t s 
w i t h t h e D i r e c t o r o f t h e Department o f In s u r a n c e and Finance p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and p e n a l t i e s and 
a t t o r n e y f e e s . We remand. 

FINDINGS OF FACT 

On A p r i l 27, 1990, an e a r l i e r r e f e r e e approved a S t i p u l a t e d S e t t l e m e n t 
w h i c h p r o v i d e d f o r t h e i n s u r e r ' s payment o f an a d d i t i o n a l 2 5 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y and f o r payment o f temporary p a r t i a l d i s a b i l i t y b e n e f i t s 
f o r t h e p e r i o d J u l y 19 t h r o u g h November 2 1 , 1988. 

On May 1, 1990, c l a i m a n t ' s a t t o r n e y f i l e d a Request f o r H e a r i n g r a i s i n g 
t h e i s s u e s o f f a i l u r e t o t i m e l y r e i m b u r s e m i l e a g e expenses and p e n a l t i e s and 
a t t o r n e y f e e s . 

On May 3 1 , 1990, c l a i m a n t f i l e d a supp l e m e n t a l s p e c i f i c a t i o n o f i s s u e s 
r a i s i n g t h e i s s u e o f p e n a l t i e s and a t t o r n e y fees f o r t h e i n s u r e r ' s f a i l u r e t o 
pay t h e amounts due under t h e S t i p u l a t e d S e t t l e m e n t . 

On June 5, 1990, t h e i n s u r e r p a i d t h e amounts due under t h e S t i p u l a t e d 
S e t t l e m e n t . 

A t h e a r i n g , c l a i m a n t r e q u e s t e d t h a t t h e i s s u e o f whether he had r e c e i v e d 
reimbursement f o r m i l e a g e be r e s e r v e d f o r f u t u r e d e t e r m i n a t i o n . ( T r . 2, 3 ) . 
The R e f e r e e d e c l i n e d t o g r a n t c l a i m a n t ' s r e q u e s t . I n s t e a d , t h e R e f e r e e con
c l u d e d t h a t d i s m i s s a l was a p p r o p r i a t e , and t h a t t h e d i s m i s s a l w o u ld i n c l u d e " a l l 
i s s u e s and t h e S t i p u l a t i o n . " ( T r . 4 ) . 

FINDINGS OF ULTIMATE FACT 

Reimbursement o f m i l e a g e expenses remained an i s s u e a t h e a r i n g a l o n g w i t h 
p e n a l t i e s and a t t o r n e y f e e s f o r t h e i n s u r e r ' s f a i l u r e t o t i m e l y pay compensation 
p u r s u a n t t o t h e p a r t i e s ' s t i p u l a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Or Laws 
1990 ( S p e c i a l S e s s i o n ) , Ch. 2. Cl a i m a n t ' s r e q u e s t f o r h e a r i n g was f i l e d on May 
1, 1990 and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i 
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See, e.g., S e c t i o n 5 4 ( 3 ) . Moreover, 
a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an absu r d o r u n j u s t r e s u l t 
i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. 
I d a M. Walker, 43 Van N a t t a 1402 (1991). A c c o r d i n g l y , we t o o a n a l y z e t h i s 
m a t t e r under t h e Workers' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

The R e f e r e e i d e n t i f i e d t h e s o l e i s s u e as e n t i t l e m e n t t o a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e f o r u n t i m e l y payment o f b e n e f i t s p u r s u a n t t o t h e 
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p a r t i e s ' S t i p u l a t i o n . A p p l y i n g amended ORS 656.262(10), t h e Re f e r e e fo u n d t h a t 
e x c l u s i v e j u r i s d i c t i o n o f t h i s p r o c e e d i n g r e s t s w i t h t h e D i r e c t o r o f t h e D e p a r t 
ment o f I n s u r a n c e and Finance. T h e r e f o r e , he d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g . We agree t h a t t h e a p p l i c a b l e v e r s i o n o f ORS 656.262(10) g r a n t s e x c l u 
s i v e j u r i s d i c t i o n t o t h e D i r e c t o r over p r o c e e d i n g s s o l e l y i n v o l v i n g t h e assess
ment o f an " a d d i t i o n a l amount" under t h a t p r o v i s i o n . See Ronald A. Stock, 43 
Van N a t t a 1889 ( 1 9 9 1 ) . However, we do not agree t h a t t h e s o l e i s s u e a t h e a r i n g 
was t h e assessment o f an " a d d i t i o n a l amount" under ORS 656.262(10). 

Here, reimbursement o f t r a v e l expenses was a l s o an i s s u e a t h e a r i n g . 
B e f o r e g o i n g on t h e r e c o r d a t h e a r i n g , t h e i n s u r e r r e p r e s e n t e d t h a t i t possessed 
documents e s t a b l i s h i n g t h a t c l a i m a n t ' s t r a v e l expenses had p r e v i o u s l y been r e i m 
b u r s e d . I n response, c l a i m a n t r e q u e s t e d t h a t t h e reimbursement m a t t e r be 
" r e s e r v e d . " Based upon t h e i n s u r e r ' s r e p r e s e n t a t i o n , t h e Re f e r e e d e n i e d t h a t 
r e q u e s t and r u l e d t h a t " a l l i s s u e s and t h e S t i p u l a t i o n " would be d i s m i s s e d . 
However, t h e Referee d i r e c t e d t h a t t h e i n s u r e r p r o v i d e c l a i m a n t ' s c o u n s e l w i t h a 
copy o f t h e i n s u r e r ' s reimbursement check so t h a t c l a i m a n t c o u l d "see h i s en
dorsement" o f t h e check. ( T r . 4 ) . 

I n h i s b r i e f on r e v i e w , c l a i m a n t s t a t e s t h a t " f o l l o w i n g d i s m i s s a l by t h e 
r e f e r e e , [ i n s u r e r ] n o t i f i e d c l a i m a n t ' s a t t o r n e y t h a t t h e 'ev i d e n c e ' a v a i l a b l e a t 
h e a r i n g was i n a c c u r a t e , and t h a t i n f a c t t h e m i l e a g e reimbursement had n o t been 
p a i d . " The i n s u r e r does n o t contend o t h e r w i s e . I n s t e a d , t h e i n s u r e r argues 
t h a t , a t h e a r i n g , c l a i m a n t conceded payment o f t h e m i l e a g e reimbursement. How
e v e r , such a c o n c l u s i o n c o n f l i c t s w i t h c l a i m a n t ' s a t t e m p t t o r e s e r v e t h e i s s u e . 

C l a i m a n t , i n h i s b r i e f , a l s o s t a t e s t h a t t h e i n s u r e r has s u b s e q u e n t l y made 
payment o f t h e m i l e a g e expenses. N e v e r t h e l e s s , a t t h e t i m e o f h e a r i n g , assess
ment o f an " a d d i t i o n a l amount" under ORS 656.262(10) was n o t t h e s o l e i s s u e . 
R a t h e r , m i l e a g e reimbursement was a l s o a t i s s u e . T h e r e f o r e , we c o n c l u d e t h a t 
t h e R e f e r e e had j u r i s d i c t i o n over t h i s m a t t e r . 

A c c o r d i n g l y , we remand t h i s m a t t e r t o t h e Referee, who s h a l l conduct f u r 
t h e r p r o c e e d i n g s t o de v e l o p t h e r e c o r d on t h e m i l e a g e reimbursement i s s u e , i n 
c l u d i n g w hether payment has, i n f a c t , been made. I n a d d i t i o n , t h e Re f e r e e s h a l l 
r u l e on t h e m e r i t s o f c l a i m a n t ' s p e n a l t y and a t t o r n e y f e e r e q u e s t i n l i g h t o f 
our d e c i s i o n s i n N i c o l o s a M a r t i n e z , 43 Van N a t t a 1638 (1991) and H a r r y E. 
F o r r e s t e r , 43 Van N a t t a 1480 (1 9 9 1 ) . T h e r e a f t e r , t h e Referee s h a l l i s s u e a 
f i n a l , a p p e a l a b l e o r d e r . 

ORDER 

The Referee's o r d e r d a t e d October 10, 1990 i s r e v e r s e d . C l a i m a n t ' s r e 
q u e s t f o r h e a r i n g i s r e i n s t a t e d and t h i s m a t t e r i s remanded t o Re f e r e e Gruber 
f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

September 26, 1991 C i t e as 43 Van N a t t a 1957 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN A. VEGA, Claimant 
WCB Case No. 90-05674 

ORDER ON RECONSIDERATION 
Gin s b u r g , e t a l . , Claimant A t t o r n e y s 
Susan Ebner ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r J u l y 30, 1991 
Order on Review t h a t r e v e r s e d t h e Referee's assessed f e e award o f $1,512 f o r 
o v e r t u r n i n g t h e SAIF C o r p o r a t i o n ' s May 14, 1990 m e d i c a l s e r v i c e s d e n i a l . On 
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August 27, 1991, we abated our o r d e r t o a l l o w SAIF an o p p o r t u n i t y t o res p o n d . 
SAIF's response has been r e c e i v e d . 

C l a i m a n t contends t h a t t h e assessed f e e was awarded n o t o n l y f o r h e r 
a t t o r n e y ' s s e r v i c e s r e n d e r e d i n o v e r t u r n i n g t h e May 14, 1990 d e n i a l , b u t a l s o 
f o r s e r v i c e s r e g a r d i n g t h e February 2, 1990 and February 26, 1990 m e d i c a l s e r 
v i c e d e n i a l s t h a t were w i t h d r a w n and r e s c i n d e d by SAIF a t h e a r i n g . From t h a t 
p r o p o s i t i o n , c l a i m a n t reasons t h a t she p r e v a i l e d on two o f t h r e e d e n i a l s and i s 
t h e r e f o r e e n t i t l e d t o t w o - t h i r d s o f t h e f e e awarded. We d i s a g r e e . 

A t t o r n e y f e e s i n w o r k e r s ' compensation cases a r e p e r m i t t e d o n l y when 
a u t h o r i z e d by s t a t u t e . Brown v. EBI Companies, 289 Or 905 ( 1 9 8 0 ) . I n t h i s 
case, c l a i m a n t ' s e n t i t l e m e n t t o a t t o r n e y fees f o r SAIF's r e s c i s s i o n o f t h e e a r 
l i e r d e n i a l s a r i s e s , i f a t a l l , f rom r e c e n t l y amended ORS 6 5 6 . 3 8 6 ( 1 ) , w h i c h p r o 
v i d e s t h a t i f "an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation f o r a 
c l a i m a n t and a h e a r i n g by t h e r e f e r e e i s n o t h e l d , a r e a s o n a b l e a t t o r n e y f e e 
s h a l l be a l l o w e d . " Senate B i l l 540 A-Engrossed (1 9 9 1 ) . (Emphasis s u p p l i e d . ) . 
I n t h i s case, SAIF a p p a r e n t l y w i t h d r e w i t s February 2, 1990 and F e b r u a r y 26, 
1990 d e n i a l s a t o r s h o r t l y b e f o r e h e a r i n g . There i s no e v i d e n c e , however, t h a t , 
as a r e s u l t o f t h o s e a c t i o n s , c l a i m a n t r e c e i v e d any compensation. A c c o r d i n g l y , 
no a t t o r n e y f e e may be assessed. Cf. Anthony J. C o l i s t r o , 43 Van N a t t a 1835 
(1 9 9 1 ) . 

A c c o r d i n g l y , our J u l y 30, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our J u l y 30, 1990 o r d e r e f f e c 
t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T I S SO ORDERED. 

September 26, 1991 C i t e as 43 Van N a t t a 1958 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EVELYN A. WILLIAMS, Claimant 

WCB Case No. 90-13573 
ORDER ON REVIEW (REMANDING) 

Rex Q. Smith, Claimant A t t o r n e y 
L a r r y Schucht ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r t h a t d e c l i n e d t o approve 
a p o r t i o n o f t h e p a r t i e s ' s t i p u l a t i o n w h i c h , i n f i n d i n g t h a t c l a i m a n t ' s a t t o r n e y 
was i n s t r u m e n t a l i n o b t a i n i n g compensation w i t h o u t a h e a r i n g , p r o v i d e d f o r an 
o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e t o be p a i d from c l a i m a n t ' s f u t u r e t e m p o r a r y and 
permanent d i s a b i l i t y awards. On r e v i e w , t h e i s s u e i s whether t h e s t i p u l a t i o n i s 
v a l i d . We d i s a p p r o v e t h e s t i p u l a t i o n and remand. 

FINDINGS OF FACT 

C l a i m a n t , t h r o u g h h i s a t t o r n e y , r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f her i n j u r y c l a i m . F o l l o w i n g f u r t h e r e x a m i n a t i o n s , s t u d 
i e s , and c o n f e r e n c e s ( t h e l a t t e r i n c l u d e d t h e p a r t i c i p a t i o n o f c l a i m a n t ' s a t t o r 
n e y ) , SAIF r e s c i n d e d i t s d e n i a l . 

The p a r t i e s e n t e r e d i n t o a s t i p u l a t i o n . D e s c r i b i n g c l a i m a n t ' s a t t o r n e y ' s 
e f f o r t s i n s e c u r i n g acceptance o f t h e c l a i m , t h e agreement acknowledged t h e 
p o t e n t i a l o f s u b s t a n t i a l f u t u r e b e n e f i t s f o r c l a i m a n t a r i s i n g f r o m t h a t 
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acce p t a n c e . The s t i p u l a t i o n f u r t h e r n o t e d t h a t t h e " p o t e n t i a l components" f o r 
a t t o r n e y f e e s c o n s i s t e d o f "one h a l f o f a 25 p e r c e n t p e n a l t y p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) i f one accepts t h e c o n t e n t i o n t h a t t h e r e has been an un r e a s o n a b l e 
r e f u s a l t o pay compensation, and rea s o n a b l e f e e s o u t o f compensation a u t h o r i z e d 
by ORS 656.386(2) and OAR 438-15-030." 

The s t i p u l a t i o n documented c l a i m a n t ' s c o n t e n t i o n t h a t SAIF's d e l a y i n 
a c c e p t i n g h er c l a i m was unreasonable. The agreement a l s o c o n t a i n e d SAIF's con
t e n t i o n t h a t i t s conduct was n o t unreasonable. To r e s o l v e t h e i s s u e , SAIF 
agreed t o pay a $750 c a r r i e r - p a i d a t t o r n e y f e e " w i t h o u t any a d m i s s i o n whatsoever 
o f u n r e a s o n a b l e n e s s . " I n a d d i t i o n , c l a i m a n t agreed t h a t h er a t t o r n e y would r e 
c e i v e "25 p e r c e n t o f t h e temporary d i s a b i l i t y owing f r o m t h e d a t e o f i n j u r y t o 
t h e d a t e o f her s i g n i n g t h i s document, n o t t o exceed $1,050 f o r s a i d p o r t i o n o f 
t h e f e e . " F i n a l l y , c l a i m a n t s t i p u l a t e d t h a t her a t t o r n e y would r e c e i v e 25 p e r 
c e n t o f t h e permanent p a r t i a l d i s a b i l i t y d e t e r m i n e d i n t h e f i r s t D e t e r m i n a t i o n 
O r d e r , n o t t o exceed $2,800. 

The Referee o b j e c t e d t o t h e f i n a l p r o v i s i o n o f t h e s t i p u l a t i o n c o n c e r n i n g 
an approved a t t o r n e y f e e payable from c l a i m a n t ' s f u t u r e permanent d i s a b i l i t y , i f 
any. The p a r t i e s agreed t h a t t h e Referee c o u l d d e l e t e v i a i n t e r l i n e a t i o n t h e 
o b j e c t i o n a b l e p r o v i s i o n and approve t h e r e m a i n i n g p o r t i o n s o f t h e s t i p u l a t i o n . 
I t was f u r t h e r u n d e r s t o o d t h a t c l a i m a n t would seek Board r e v i e w o f t h e Referee's 
d e c i s i o n . T h e r e a f t e r , t h e Referee approved t h e r e v i s e d s t i p u l a t i o n and c l a i m a n t 
r e q u e s t e d Board r e v i e w . 

CONCLUSIONS OF LAW 

I f c l a i m a n t f i n a l l y p r e v a i l s a g a i n s t a d e n i a l o f compensation, she i s e n t i 
t l e d t o an a t t o r n e y f e e t o be p a i d by t h e i n s u r e r . ORS 6 5 6 . 3 8 6 ( 1 ) . Such a f e e 
i s awardable even i f no h e a r i n g has been h e l d , p r o v i d e d t h a t c l a i m a n t ' s a t t o r n e y 
was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t . SB 540 (Adopted June 
19, 1991). 

Here, t h e s t i p u l a t i o n d e s c r i b e s c l a i m a n t ' s a t t o r n e y ' s e f f o r t s i n s e c u r i n g 
b e n e f i t s f o r c l a i m a n t w i t h o u t a h e a r i n g . However, r a t h e r t h a n a w a r d i n g an 
i n s u r e r - p a i d a t t o r n e y f e e , t h e s t i p u l a t i o n p r o v i d e s f o r an o u t - o f - c o m p e n s a t i o n 
f e e p a y a b l e f r o m c l a i m a n t ' s temporary d i s a b i l i t y r e s u l t i n g f r o m t h e s t i p u l a t i o n 
and f u t u r e , i f any, permanent d i s a b i l i t y award. 

O u t - o f - c o m p e n s a t i o n a t t o r n e y f e e s a r e g r a n t e d when a Re f e r e e awards a d d i 
t i o n a l t e m p o r a r y o r permanent d i s a b i l i t y compensation. OAR 438-15-040; 438-15-
045. Such f e e s a r e pa y a b l e from t h e i n c r e a s e d awards. The p r e s e n t s t i p u l a t i o n 
d i d n o t award a d d i t i o n a l compensation. Rather, t h e s t i p u l a t i o n m e m o r i a l i z e d 
c l a i m a n t ' s c o u n s e l ' s e f f o r t s w h i c h c u l m i n a t e d i n t h e r e s c i s s i o n o f SAIF's d e n i a l . 
N o t w i t h s t a n d i n g such e f f o r t s , inasmuch as t h e s t i p u l a t i o n d i d n o t award c l a i m a n t 
compensation, an a t t o r n e y f e e from c l a i m a n t ' s compensation i s n o t a p p r o p r i a t e . 
C o n s e q u e n t l y , t h e p a r t i e s ' s t i p u l a t i o n must be d i s a p p r o v e d . 

We a l s o f i n d t h e $750 i n s u r e r - p a i d a t t o r n e y f e e t o be i n v a l i d . I f an i n 
s u r e r has engaged i n c e r t a i n unreasonable conduct, c l a i m a n t i s e n t i t l e d t o up t o 
25 p e r c e n t o f t h e amounts " t h e n due" a t t h e t i m e o f t h e u n r e a s o n a b l e c o n d u c t . 
ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . I f c l a i m a n t i s r e p r e s e n t e d , her a t t o r n e y s h a l l r e c e i v e one-
h a l f o f t h i s amount, i n l i e u o f an a t t o r n e y f e e . I d (Emphasis s u p p l i e d ) . 

The proposed s t i p u l a t i o n does n o t award c l a i m a n t ' s a t t o r n e y a c a r r i e r - p a i d 
f e e f o r p r o m p t i n g t h e r e s c i s s i o n o f SAIF's d e n i a l . The agreement a l s o does n o t 
f i n d t h a t SAIF's conduct was unreasonable. I n f a c t , t h e agreement e x p r e s s l y p r o 
v i d e s t h a t t h e a t t o r n e y f e e i s p a i d " [ w ] i t h o u t any a d m i s s i o n whatsoever o f unrea
s o n a b l e n e s s . " Consequently, t h e u n d e r l y i n g premise f o r an a t t o r n e y f e e i n such 
c i r c u m s t a n c e s i s l a c k i n g . 
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Moreover, w h i l e p r o v i d i n g t h a t c l a i m a n t "waives any c l a i m t o p e n a l t y under 
ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) , " t h e s t i p u l a t i o n g r a n t s c l a i m a n t ' s a t t o r n e y a $750 i n s u r e r -
p a i d f e e . Assuming t h a t t h e premise f o r an a t t o r n e y f e e award f o r u n r e a s o n a b l e 
conduct had been s a t i s f i e d , t h e s t a t u t e proves t h a t c l a i m a n t s h a l l r e c e i v e one-
h a l f o f t h e a d d i t i o n a l amount due under t h e s t a t u t e as a p e n a l t y and her a t t o r n e y 
t h e o t h e r h a l f o f t h e a d d i t i o n a l amount, i n l i e u o f an a t t o r n e y f e e . See ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) . S i n c e t h i s p o r t i o n o f t h e s t i p u l a t i o n l a c k s a s t a t u t o r y b a s i s 
f o r t h e a t t o r n e y f e e award, i t w i l l n o t be approved. 

I n c o n c l u s i o n , i t would appear t h a t t h e impetus f o r t h i s s t i p u l a t i o n was 
t h e Board's h o l d i n g i n Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , w h i c h h e l d t h a t a 
c a r r i e r - p a i d f e e under ORS 656.386(1) was not awardable i f a d e n i a l was r e s c i n d e d 
p r i o r t o h e a r i n g . As p r e v i o u s l y n o t e d , t h e Jones h o l d i n g has e f f e c t i v e l y been 
superceded by enactment o f SB 540, which amended ORS 656.386(1) t o p r o v i d e t h a t 
such a f e e i s awardable " [ i ] f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensa
t i o n f o r a c l a i m a n t and a h e a r i n g by t h e r e f e r e e i s n o t h e l d . . . " S e c t i o n 1. 
T h i s s t a t u t o r y r e v i s i o n i s a p p l i c a b l e t o a l l c l a i m s f o r w h i c h an o r d e r r e l a t i n g 
t o t h e i s s u e on w h i c h a t t o r n e y fees a r e sought has n o t become f i n a l on o r b e f o r e 
t h e e f f e c t i v e d a t e o f t h i s 1991 A c t , r e g a r d l e s s o f t h e d a t e o f i n j u r y . S e c t i o n 
3. 

Under t h e s e c i r c u m s t a n c e s , we f i n d i t a p p r o p r i a t e t o remand t h i s m a t t e r t o 
t h e P r e s i d i n g R e f e r e e . T h i s a c t i o n w i l l p e r m i t t h e p a r t i e s t o p r e p a r e a r e v i s e d 
agreement d r a f t e d i n accordance w i t h law and i n l i g h t o f t h i s r e c e n t s t a t u t o r y 
r e v i s i o n . The r e v i s e d s t i p u l a t i o n can t h e n be s u b m i t t e d t o t h e P r e s i d i n g R eferee 
f o r c o n s i d e r a t i o n . Should t h e P r e s i d i n g Referee conclude t h a t f u r t h e r p r o c e e d 
i n g s a r e n e c e s s a r y , he s h a l l conduct such p r o c e e d i n g s i n any manner d e s i g n e d t o 
ac h i e v e s u b s t a n t i a l j u s t i c e . 

I T I S SO ORDERED. 

September 27, 1991 C i t e as 43 Van N a t t a 1960 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BARRY M. BRONSON, Claimant 

WCB Case No. 90-16125 
ORDER DENYING MOTION TO DISMISS CROSS REQUEST 

Ronald A. Fontana, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e s e l f -
i n s u r e d employer's c r o s s - r e q u e s t f o r Board r e v i e w o f a Referee's o r d e r . C l a i m 
a n t contends t h a t t h e c r o s s - r e q u e s t i s u n t i m e l y . We deny t h e m o t i o n . 

FINDINGS OF FACT 

The R e f e r e e ' s o r d e r on r e c o n s i d e r a t i o n i s s u e d August 2, 1991. On August 
6, 1991, t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r Board r e v i e w o f t h e R e f e r e e ' s 
o r d e r . On Tuesday, September 3, 1991, t h e employer m a i l e d by c e r t i f i e d m a i l i t s 
c r o s s - r e q u e s t f o r Board r e v i e w o f t h e Referee's o r d e r t o t h e Board. Monday, 
September 2, 1991, was Labor Day, a h o l i d a y . 

CONCLUSIONS OF LAW AND OPINION 

A Re f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on wh i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). When one p a r t y t i m e l y r e q u e s t s Board 
r e v i e w , t h e o t h e r p a r t i e s have a t l e a s t t h e remainder o f t h e 30-day p e r i o d and, 
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i n any e v e n t , no l e s s t h a n 10 days w i t h i n which t o c r o s s - r e q u e s t r e v i e w . I d ; 
Rob e r t Casperson, 38 Van N a t t a 420 (1986). 

Here, c l a i m a n t ' s r e q u e s t f o r Board r e v i e w was r e c e i v e d on August 6, 1991, 
4 days a f t e r t h e Referee's o r d e r . Thus, t h e employer had t h e r e m a i n i n g 26 days 
o f t h e 30-day appeal p e r i o d w i t h i n w h i c h t o f i l e i t s c r o s s - r e q u e s t . ORS 
65 6 . 2 8 9 ( 3 ) . The 3 0 t h day a f t e r t h e Referee's August 2, 1991 o r d e r was September 
1, 1991, a Sunday. The f o l l o w i n g day, Monday, September 2, 1991, was Labor Day, 
a h o l i d a y . Consequently, t h e f i n a l day t o p e r f e c t an appeal f r o m t h e Referee's 
o r d e r was Tuesday, September 3, 1991. ORCP 10A; ORS 174.120. The employer's 
c r o s s - r e q u e s t was f i l e d w i t h t h e Board on September 3, 1991, t h e d a t e i t m a i l e d 
by c e r t i f i e d m a i l t o t h e Board i t s r e q u e s t f o r r e v i e w o f t h e R e f e r e e ' s o r d e r . 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . Consequently, t h e employer's c r o s s - r e q u e s t was t i m e l y . 

A c c o r d i n g l y , c l a i m a n t ' s m o t i o n t o d i s m i s s i s d e n i e d . Under such c i r c u m 
s t a n c e s , t h e b r i e f i n g schedule s h a l l be r e v i s e d as f o l l o w s . C l a i m a n t ' s a p p e l 
l a n t ' s b r i e f s h a l l be due 21 days from t h e d a t e o f t h i s o r d e r . The employer's 
r e s p o n d e n t ' s / c r o s s - a p p e l l a n t ' s b r i e f s h a l l be due 21 days f r o m t h e d a t e o f 
m a i l i n g o f c l a i m a n t ' s b r i e f . C l a i m a n t ' s r e p l y / c r o s s - r e s p o n d e n t ' s b r i e f s h a l l 
be due 14 days f r o m t h e d a t e o f m a i l i n g o f t h e employer's b r i e f . The employer's 
c r o s s - r e p l y s h a l l be due 14 days from t h e d a t e o f m a i l i n g o f c l a i m a n t ' s b r i e f . 
T h e r e a f t e r , t h i s case s h a l l be docketed f o r r e v i e w . 

IT IS SO ORDERED. 

September 27, 1991 C i t e as 43 Van N a t t a 1961 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JEFFREY K. YOUMANS, Claimant 

WCB Case No. Cl-01972 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Hank McCurdy, Claimant A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

On September 17, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

E n t i t l e m e n t t o an a t t o r n e y f e e i n c o n n e c t i o n w i t h a CDA i s e x p r e s s l y sub
j e c t t o OAR 438-15-052. When a c l a i m d i s p o s i t i o n agreement i s approved under 
t h e p r o v i s i o n s o f ORS 656.236 and OAR 438-09-020, an a t t o r n e y f e e may be approv
ed by t h e Board i n an amount up t o 25 p e r c e n t o f t h e f i r s t $12,500 o f t h e agree
ment proceeds p l u s 10 p e r c e n t o f any amount o f proceeds i n excess o f $12,500. 
See OAR 438-15-052(1). Under e x t r a o r d i n a r y c i r c u m s t a n c e s , a f e e may be approved 
i n excess o f t h e s t r i c t u r e s o f OAR 438-15-052. R o l l i e C l a r k , 43 Van N a t t a 194 
(1991) . 

Here, a l t h o u g h t h e agreement r e c i t e s t h a t c l a i m a n t ' s a t t o r n e y s h a l l be 
p a i d a r e a s o n a b l e f e e n o t t o exceed t h e maximum as d e t e r m i n e d by t h e a d m i n i s t r a 
t i v e r u l e , t h e a t t o r n e y f e e exceeds t h e amount a l l o w e d under t h e r u l e . S p e c i f i 
c a l l y , t h e agreement p r o v i d e s t h a t t h e i n s u r e r w i l l pay c l a i m a n t a t o t a l o f 
$27,000 w i t h $4,650 o f t h a t amount as an a t t o r n e y f e e . Based on o u r c a l c u l a 
t i o n s , t h e proposed a t t o r n e y f e e exceeds t h e s t r i c t u r e s o f OAR 438-15-052(1) by 
$75. Moreover, t h e agreement does not i n d i c a t e any e x t r a o r d i n a r y c i r c u m s t a n c e s 
w h i c h would j u s t i f y t h e e x c e s s i v e f e e . Because t h e proposed d i s p o s i t i o n exceeds 
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t h e bounds o f o u r r u l e s , we f i n d i t i s unreasonable as a m a t t e r o f law. See 
OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) ; L o u i s R̂ . Anava, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 

We a l s o n o t e t h a t t h e proposed agreement f a i l s t o i n c l u d e c l a i m a n t ' s 
s o c i a l s e c u r i t y number on t h e summary page. See OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( f ) . N e i t h e r 
does i t p r o v i d e i n f o r m a t i o n r e g a r d i n g t h e e x t e n t o f t h e w o r k e r ' s v o c a t i o n a l 
t r a i n i n g o r h i s work h i s t o r y . See OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( e ) . 

A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e 
p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t was 
s t a y e d by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and 
( 6 ) ( e ) . 

F o l l o w i n g o ur s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

I T IS SO ORDERED. 

September 30, 1991 C i t e as 43 Van N a t t a 1962 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPH E. DABACON, Claimant 

WCB Case Nos. 90-03573, 90-03572 & 90-02010 
ORDER ON REVIEW 

Q u i n t i n B. E s t e l l , C l aimant A t t o r n e y 
John B. M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband, M o l l e r and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee K i n s l e y ' s o r d e r t h a t d e c l i n e d t o assess 
p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an a l l e g e d l y u n r e a s o n a b l e c l a i m s p r o c e s s 
i n g d e l a y . On r e v i e w , t h e i s s u e s a re p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e F i n d i n g s o f F a c t " as 
our own. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " O p i n i o n and Co n c l u s i o n s o f Law," c o n c l u d i n g t h a t 
c l a i m a n t i s n o t e n t i t l e d t o p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We supplement as 
f o l l o w s . 

The R e f e r e e d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an 
a l l e g e d l y u n r e a s o n a b l e d e l a y i n t h e payment o f compensation. I n making h e r d e t e r 
m i n a t i o n , t h e Re f e r e e r e l i e d upon Kenneth R. D e r r i c k , 42 Van N a t t a 274 ( 1 9 9 0 ) , ORS 
656.262(3) and ( 1 0 ) , and ORS 656.382(1). The Referee c o n c l u d e d t h a t t h e SAIF Cor
p o r a t i o n had no s t a t u t o r y d u t y t o pay compensation u n t i l t h e D i r e c t o r r e f e r r e d a 
c l a i m c o n c e r n i n g a noncomplying employer t o i t p u r s u a n t t o ORS 6 5 6 . 0 5 4 ( 1 ) . Fur
t h e r , because SAIF t i m e l y processed t h e c l a i m s as p r o c e s s i n g agent f o r t h e noncom
p l y i n g employer, t h e r e was no unreasonable d e l a y i n t h e payment o f compensation by 
SAIF p u r s u a n t t o ORS 656.054 ( 1 ) . We agree. 

C l a i m a n t c i t e s A n f i l o f i e f f v. SAIF, 52 Or App 127 (1981) f o r t h e p r o p o s i t i o n 
t h a t SAIF i s e f f e c t i v e l y t h e i n s u r e r f o r noncomplying employers. C l a i m a n t f u r t h e r 
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conte n d s t h a t , even though t h e noncomplying employer was n o t a c t u a l l y i n s u r e d by 
SAIF d u r i n g t h e t i m e t h e i n j u r i e s o c c u r r e d , t h a t f a c t s h o u l d n o t i n s u l a t e SAIF 
f r o m l i a b i l i t y f o r t h e employer's unreasonable conduct. 

A f t e r o ur r e v i e w o f t h e r e c o r d and r e l e v a n t law, we f i n d A n f i l o f i e f f d i s t i n 
g u i s h a b l e . The r e l e v a n t i s s u e i n A n f i l o f i e f f was whether c l a i m a n t was e n t i t l e d t o 
p e n a l t i e s , p a y a b l e by SAIF, t h e p r o c e s s i n g agent f o r t h e noncom p l y i n g employer, 
f o r SAIF's d e n i a l w h i c h was based on t h e noncomplying employer's u n r e a s o n a b l e 
c o n d u c t . 

I n A n f i l o f i e f f , SAIF d e n i e d t h e c l a i m based on r e p o r t s f r o m t h e employer and 
i t s own i n v e s t i g a t i o n . The employer d i d n o t t r u t h f u l l y d e s c r i b e t h e cause o f t h e 
i n j u r y o r i t s r e l a t i o n s h i p w i t h c l a i m a n t i n i t s r e p o r t t o SAIF. By t h e t i m e 
SAIF's i n v e s t i g a t o r r e v i e w e d t h e scene o f t h e i n j u r y , t h e scene o f t h e i n j u r y had 
been a l t e r e d t o cover up t h e t r u e f a c t s . F u r t h e r , t h e employer gave f a l s e i n f o r 
m a t i o n t o t h e d o c t o r as t o how t h e i n j u r y o c c u r r e d . Thus, t h e employer's conduct 
c l e a r l y was u n r e a s o n a b l e and SAIF's d e n i a l , i n t u r n , was based on t h a t unreason
a b l e c o n d u c t . Consequently, t h e c o u r t remanded t h e case t o t h e Board f o r r e d e t e r 
m i n a t i o n o f a p p r o p r i a t e p e n a l t i e s . A n f i l o f i e f f , 52 Or App a t 135. 

C l a i m a n t contends t h a t A n f i l o f i e f f c o n t r o l s . We d i s a g r e e . Here, t h e i s s u e 
i s e n t i t l e m e n t t o p e n a l t i e s and r e l a t e d a t t o r n e y f e es f o r t h e noncomplying em
p l o y e r ' s a l l e g e d l y unreasonable d e l a y i n t h e payment o f compensation. The i s s u e 
i n A n f i l o f i e f f was e n t i t l e m e n t t o p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l i s s u e d by SAIF on b e h a l f o f a no n c o m p l y i n g employer. 

Payment o f compensation, i n cases i n v o l v i n g noncomplying e m p l o y e r s , i s r e g u 
l a t e d by ORS 656.054 ( 1 ) . That s t a t u t e p r o v i d e s , i n p a r t : 

"A compensable i n j u r y t o a s u b j e c t worker w h i l e i n t h e employ o f a 
noncomp l y i n g employer i s compensable t o t h e same e x t e n t as i f t h e 
employer had c o m p l i e d w i t h ORS 656.001 t o 656.794. A c l a i m f o r com
p e n s a t i o n s h a l l be processed by t h e S t a t e A c c i d e n t I n s u r a n c e Fund 
C o r p o r a t i o n i n t h e same manner as a c l a i m made by a wo r k e r employed 
by a c a r r i e r - i n s u r e d employer, except t h a t t h e t i m e w i t h i n w h i c h t h e 
f i r s t i n s t a l l m e n t o f compensation i s t o be p a i d , p u r s u a n t t o ORS 
65 6 . 2 6 2 ( 4 ) , s h a l l n o t b e g i n t o r u n u n t i l t h e d i r e c t o r has r e f e r r e d 
t h e c l a i m t o t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n . " 
(Emphasis s u p p l i e d . ) 

Here, p u r s u a n t t o ORS 656.054, c l a i m a n t , as a s u b j e c t w o r k e r f o r a noncom
p l y i n g employer, was n o t due any compensation u n t i l t h e D i r e c t o r r e f e r r e d t h e 
c l a i m t o SAIF f o r p r o c e s s i n g on b e h a l f o f t h e noncomplying employer. The Referee 
s p e c i f i c a l l y c o n c l u d e d , as do we, t h a t t h e r e i s no ev i d e n c e t o e s t a b l i s h t h a t SAIF 
f a i l e d t o p r o p e r l y pay compensation once i t was n o t i f i e d by t h e D i r e c t o r p u r s u a n t 
t o ORS 6 5 6 . 0 5 4 ( 1 ) . Consequently, we conclude t h a t no p e n a l t i e s o r a t t o r n e y f e es 
s h o u l d be assessed. 

The p r e s e n t case i s s i m i l a r t o Kenneth R. D e r r i c k , s u p r a . I n Kenneth R. 
D e r r i c k , we n o t e d t h a t c l a i m s p r o c e s s i n g r e q u i r e m e n t s f o r n o n c o m p l y i n g employers 
a r e s e t f o r t h i n ORS 656.054. F u r t h e r , under t h a t s t a t u t e , t h e f i r s t i n s t a l l m e n t 
o f compensation i s n o t due t o be p a i d by SAIF u n t i l t h e D i r e c t o r r e f e r s t h e c l a i m 
t o SAIF. We h e l d t h a t SAIF had no s t a t u t o r y d u t y t o make i t s f i r s t i n s t a l l m e n t o f 
compensation u n t i l t h e D i r e c t o r r e f e r r e d t h e c l a i m t o i t . F i n a l l y , because SAIF 
p r o m p t l y p a i d i n t e r i m compensation payments a f t e r t h e D i r e c t o r r e f e r r e d t h e c l a i m , 
t i m e l y a c c e p t e d and processed c l a i m a n t ' s c l a i m t o c l o s u r e , and t i m e l y p a i d a l l 
compensation t h a t was due, we h e l d t h a t , under t h o s e c i r c u m s t a n c e s , t h e r e was no 
u n r e a s o n a b l e d e l a y i n t h e payment o f compensation by SAIF and no p e n a l t i e s and 
r e l a t e d a t t o r n e y f e es were assessed. Kenneth R. D e r r i c k , s u p r a . 
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Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e noncomplying employer's d e l a y 
i n p r o c e s s i n g c l a i m a n t ' s c l a i m s does n o t r e s u l t i n t h e i m p o s i t i o n o f p e n a l t i e s , and 
r e l a t e d a t t o r n e y f e e s t o be p a i d by SAIF under ORS 656.054 (1) . 1 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 30, 1990 i s a f f i r m e d . 

1 The d i s s e n t ' s i n t e r p r e t a t i o n o f t h e a p p l i c a b l e s t a t u t e s w o u ld l e a d t o an 
anomolous r e s u l t , and one whic h t h e l e g i s l a t u r e c l e a r l y d i d n o t i n t e n d . Delays i n 
t h e payment o f compensation a re a l l b u t i n e v i t a b l e i n most nonco m p l y i n g employer 
cases, f o r t h e s i m p l e f a c t t h a t t h e employer i s noncomplying and does n o t p r o c e s s 
t h e c l a i m . The d i s s e n t ' s i n t e r p r e t a t i o n would, i n e f f e c t , make SAIF l i a b l e f o r 
t h e s i m p l e f a c t o f t h e employer's noncompliance, even t h o u g h t h e " d e l a y " i n ques
t i o n o c c u r r e d a t a t i m e when SAIF was n o t t h e p r o c e s s i n g agent. We have f o u n d 
t h a t SAIF r e a s o n a b l y p r o c e s s e d t h e c l a i m and t i m e l y p a i d compensation a f t e r i t be
came t h e p r o c e s s i n g agent under ORS 656.054(1). That f i n d i n g , w h i c h i s based on 
t h e u n d i s p u t e d e v i d e n c e , d i s t i n g u i s h e s t h i s case from A n f i l o f i e f f v. SAIF, supra. 
I t r e q u i r e s t h e c o n c l u s i o n , i n our view, t h a t c l a i m a n t i s n o t e n t i t l e d t o t h e 
assessment o f p e n a l t i e s and r e l a t e d a t t o r n e y f e e s p a y a b l e by SAIF. 

Board Member Gunn d i s s e n t i n g . 

As i n t h e e a r l i e r case (Kenneth R. D e r r i c k , 42 Van N a t t a 274 ( 1 9 9 0 ) ) , t h e 
m a j o r i t y c r e a t e s a s p e c i f i c e x c e p t i o n t o ORS 656.262(3) f o r n o n c o m p l y i n g employ
e r s . I b e l i e v e t h a t i n t e r p r e t a t i o n t o be i n c o r r e c t and i n d i r e c t o p p o s i t i o n t o 
t h e c l e a r language o f 656.054(1): ". . .A c l a i m f o r compensation made by such a 
wor k e r s h a l l be p r o c e s s e d by t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n i n t h e 
same manner as a c l a i m made by a worker employed by a c a r r i e r - i n s u r e d employer, 
e x c e p t t h a t t h e t i m e w i t h i n w h i c h t h e f i r s t i n s t a l m e n t o f compensation i s t o be 
p a i d , p u r s u a n t t o ORS 656.262(4), s h a l l n o t b e g i n t o r u n u n t i l t h e d i r e c t o r has 
r e f e r r e d t h e c l a i m t o t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n . " 
ORS 656.054(1) . 

One o f t h e l e g a l r e q u i r e m e n t s f o r c l a i m p r o c e s s i n g i s ORS 6 5 6 . 2 6 2 ( 3 ) : 

" ( 3 ) Employers s h a l l , i m m e d i a t e l y and n o t l a t e r t h a n f i v e days 
a f t e r n o t i c e o r knowledge o f any c l a i m s o r a c c i d e n t s w h i c h may 
r e s u l t i n a compensable i n j u r y c l a i m , r e p o r t t h e same t o t h e i r 
i n s u r e r . The r e p o r t s h a l l i n c l u d e : 

(a) The d a t e , t i m e , cause and n a t u r e o f t h e a c c i d e n t and i n j u r i e s . 

(b) Whether t h e a c c i d e n t arose o u t o f and i n t h e course o f employ
ment . 

( c ) Whether t h e employer recommends o r opposes acceptance o f t h e 
c l a i m , and t h e reasons t h e r e f o r . 

(d) The name and address o f any h e a l t h i n s u r a n c e p r o v i d e r f o r t h e 
i n j u r e d w o r k e r . 

(e) Any o t h e r d e t a i l s t h e i n s u r e r may r e q u i r e . 

F a i l u r e t o so r e p o r t s u b j e c t s t h e o f f e n d i n g employer t o a charge f o r 
r e i m b u r s i n g t h e i n s u r e r f o r any p e n a l t y t h e i n s u r e r 'is r e g u i r e d t o 
pay under s u b s e c t i o n (10) o f t h i s s e c t i o n because o f such f a i l u r e . 



Joseph E. Dabacon, 43 Van N a t t a 1962 (1991) 

As used i n t h i s s u b s e c t i o n , ' h e a l t h i n s u r a n c e ' has t h e meaning f o r 
t h a t t e r m p r o v i d e d i n ORS 656.162. (Emphasis added). 

1965 

The o n l y e x c e p t i o n t o c l a i m s p r o c e s s i n g f o r noncomplying employers i s f o r 
payment o f t e m p o r a r y d i s a b i l i t y under ORS 656.262(4). To r e a d i n any o t h e r excep
t i o n i s beyond t h e c l e a r language o f t h e s t a t u t e . 

ORS 656.054(3) a l l o w s SAIF t o r e c o v e r from t h e noncomplying employer any 
c o s t s a s s o c i a t e d w i t h p r o c e s s i n g o f t h e c l a i m , i n c l u d i n g p e n a l t i e s and a t t o r n e y 
f e e s based on t h e noncomplying employer's unreasonable c o n d u c t : 

" ( 3 ) I n a d d i t i o n t o , and n o t i n l i e u o f , any c i v i l p e n a l t i e s 
assessed p u r s u a n t t o ORS 656.735, a l l c o s t s t o t h e I n d u s t r i a l A c c i 
d e n t Fund o f a c l a i m processed under s u b s e c t i o n (1) o f t h i s s e c t i o n 
s h a l l be a l i a b i l i t y o f t h e noncomplying employer. Such c o s t s i n 
c l u d e compensation, r e a s o n a b l e a d m i n i s t r a t i v e c o s t s and any a t t o r n e y 
f e e s awarded t o t h e c l a i m a n t , b u t do n o t i n c l u d e assessments f o r r e 
s e r v e s i n t h e I n s u r a n c e and Finance Fund. The d i r e c t o r s h a l l r e 
c o v e r such c o s t s from t h e employer. The d i r e c t o r s h a l l p r o v i d e by 
r e g u l a t i o n f o r t h e I n s u r a n c e and Finance Fund t o r e i m b u r s e , on a 
p e r i o d i c b a s i s , t h e I n d u s t r i a l A c c i d e n t Fund f o r any c o s t s i t i n c u r s 
under t h i s s e c t i o n . When t h e d i r e c t o r p r e v a i l s i n any a c t i o n 
b r o u g h t p u r s u a n t t o t h i s s u b s e c t i o n , t h e d i r e c t o r i s e n t i t l e d t o r e 
c o v e r f r o m t h e noncomplying employer c o u r t c o s t s and a t t o r n e y f e e s 
i n c u r r e d by t h e d i r e c t o r . " (Emphasis added). 

Here, t h e i s s u e i s t h e "unreasonable d e l a y i n acceptance o r d e n i a l " o f a 
c l a i m i n accordance w i t h ORS 656.262(10). C l a i m a n t s u s t a i n e d work i n j u r i e s i n 
December 1988 and August 1989. He r e p o r t e d t h e i n j u r i e s t o t h e noncomplying 
employer s h o r t l y a f t e r t h e y o c c u r r e d . The noncomplying employer d i d n o t r e p o r t 
t h e c l a i m s t o t h e Department. Claimant c o n t a c t e d t h e Department about t h e c l a i m s 
i n O c tober 1989, b u t t h e Department t o o k no a c t i o n u n t i l December 2 1 , 1989. On 
t h a t day, i t r e f e r r e d t h e c l a i m t o SAIF, based on i n c o r r e c t Department r e c o r d s 
l i s t i n g SAIF as t h e i n s u r e r . SAIF d e n i e d t h e c l a i m s because i t d i d n o t i n s u r e t h e 
employer on t h e d a t e s o f i n j u r y . The Department d i d n o t t i m e l y i n v e s t i g a t e t h e 
c l a i m s as a p o t e n t i a l noncomplying employer m a t t e r . F i n a l l y , on June 5, 1990, i t 
i s s u e d an o r d e r d e c l a r i n g t h e employer t o be noncomplying, and i t r e f e r r e d t h e 
c l a i m t o SAIF t o p r o c e s s p u r s u a n t t o ORS 656.054. SAIF t h e n a c c e p t e d t h e c l a i m as 
p r o c e s s i n g agent f o r t h e noncomplying employer. 

As a r e s u l t o f t h i s s e r i e s o f p r o c e s s i n g d e l a y s , c l a i m a n t r e c e i v e d no bene
f i t s f o r e i g h t e e n months f o l l o w i n g t h e f i r s t i n j u r y , and a y e a r f o l l o w i n g t h e 
second i n j u r y . That d e l a y i s due t o t h e f a i l u r e "of t h e employer t o r e p o r t p u r 
s u a n t t o ORS 6 5 6 . 2 6 2 ( 3 ) . SAIF s h o u l d be h e l d r e s p o n s i b l e under ORS 6 5 6 . 2 6 2 ( 1 ) . 
SAIF can t h e n c o l l e c t any p e n a l t i e s o r a t t o r n e y f e es assessed f o r t h a t f a i l u r e 
f r o m t h e noncomplying employer p u r s u a n t t o ORS 6 5 6 . 0 5 4 ( 3 ) . 

The f a c t t h a t t h e employer had l e t i t s i n s u r a n c e l a p s e and was n o t i n s u r e d 
does n o t remove l i a b i l i t y f r om SAIF. SAIF, as a q u a s i - s t a t e agency, has c e r t a i n 
s t a t u t o r y advantages o v e r p r i v a t e c a r r i e r s . See ORS 656.753. SAIF a l s o has c e r 
t a i n s t a t u t o r y o b l i g a t i o n s , i n c l u d i n g t h a t o f p r o c e s s i n g and b e i n g l e g a l l y respon
s i b l e f o r c l a i m s o f noncomplying employers. See ORS 656.054(1) and ORS 
6 5 6 . 2 6 2 ( 1 ) . I n N i x v. SAIF, 80 Or App 656 ( 1 9 8 6 ) , t h e C o u r t o f Appeals r e v e r s e d a 
Board o r d e r d e c l i n i n g t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e a g a i n s t SAIF 
f o r i t s d e l a y i n p a y i n g i n t e r i m compensation. The Board had reasoned t h a t t h e 
d e l a y was n o t unreasonable because i t was due t o t h e employer's f a i l u r e t o r e p o r t 
t h e n e c e s s a r y i n f o r m a t i o n t o SAIF. I n r e v e r s i n g t h e Board and a s s e s s i n g a p e n a l t y 
and r e l a t e d f e e , t h e c o u r t s t a t e d : 
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"That r e s u l t cannot be squared w i t h t h e s t a t u t o r y scheme, w h i c h p r o 
v i d e s t h a t p r o c e s s i n g c l a i m s and p r o v i d i n g compensation f o r a w o r k e r 
i s t h e r e s p o n s i b i l i t y o f t h e i n s u r e r . ORS 656.262(1). The Board 
h e l d t h a t , once SAIF had n o t i c e o f t h e c l a i m , i t had a c t e d r e a s o n 
a b l y by p r o m p t l y p r o c e s s i n g i t . A l t h o u g h SAIF may have proceeded 
c o r r e c t l y a f t e r r e c e i v i n g n o t i c e o f t h e c l a i m , t h e f a c t remains t h a t 
c l a i m a n t was n o t s e r v e d by t h e Workers' Compensation system as he 
had a r i g h t t o be." 

Such i s t h e case i n t h e p r e s e n t d i s p u t e . Granted, SAIF was t h e i n s u r e r o f 
r e c o r d i n N i x , whereas i t i s t h e p r o c e s s i n g agent f o r a noncomplying employer i n 
t h e p r e s e n t case. N e v e r t h e l e s s , w i t h t h e e x c e p t i o n o f payment o f t e m p o r a r y d i s 
a b i l i t y , i t s p r o c e s s i n g o b l i g a t i o n s i n t h e p r e s e n t case a r e t h e same as i t s o b l i 
g a t i o n s i n p r o c e s s i n g c l a i m s f o r i t s own i n s u r e d s . 

The m a j o r i t y ' s d e c i s i o n l e a d s t o some absurd r e s u l t s t h a t a r e n o t c o n s i s t e n t 
w i t h t h e purpose o f Oregon's Workers' Compensation law. 

One, no n c o m p l y i n g employers can escape c e r t a i n p e n a l t i e s and a t t o r n e y f e e s 
t h a t w o u ld be a p p l i e d t o a c a r r i e r - i n s u r e d o r s e l f - i n s u r e d employer, g i v e n t h e 
same s e t o f f a c t s . I t i s p a r t i c u l a r l y g a l l i n g t o n o t e t h a t , i n t h i s case, t h e em
p l o y e r had been i n s u r e d by SAIF. From t h a t e x p e r i e n c e , t h e employer knew o r 
s h o u l d have known o f i t s l e g a l r e p o r t i n g r e q u i r e m e n t s . 

Two, t h e l e g a l r e p r e s e n t a t i v e ' s e f f o r t s ( i n t h i s case w h i c h l e a d t o t h e 
c l a i m b e i n g p r o c e s s e d and compensation p a i d , i n s p i t e o f t h e Workers' Compensation 
D e p a r t m e n t ) , w i l l n o t be compensated. T h i s w i l l have a c h i l l i n g e f f e c t upon any 
l e g a l c o u n s e l t o pursue a c t i o n s on b e h a l f o f workers i f t h e employer i s noncomply
i n g o r s u s p e c t e d t o be a noncomplying employer. 

F i n a l l y , t h e m a j o r i t y ' s d e c i s i o n does n o t h i n g t o d i s c o u r a g e t h e t y p e o f 
b u r e a u c r a t i c badminton t h a t o c c u r r e d i n t h i s case between t h e Workers' Compensa
t i o n Department and SAIF. The Department knew o r s h o u l d have known by l a t e 1989 
o r e a r l y 1990 t h a t t h e employer was noncomplying. 

September 30, 1991 C i t e as 43 Van N a t t a 1966 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JEANNE C. RUSCH, Claimant 

WCB Case No. 91-06552 
ORDER OF DISMISSAL (REMANDING) 

Schwabe, e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has r e q u e s t e d Board r e v i e w o f Re f e r e e H o w e l l ' s 
September 13, 1991 I n t e r i m Order. We have rev i e w e d t h e r e q u e s t t o d e t e r m i n e 
whether we have a u t h o r i t y t o c o n s i d e r t h i s m a t t e r . Because we c o n c l u d e t h a t t h e 
Refere e ' s o r d e r i s n o t a f i n a l o r d e r , we d i s m i s s t h e r e q u e s t f o r r e v i e w . 

FINDINGS OF FACT 

C l a i m a n t , p r o se, r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e employer's F e b r u a r y 
27, 1991 d e n i a l o f h e r c u r r e n t low back c o n d i t i o n , as w e l l as her a g g r a v a t i o n 
and r e l a t e d m e d i c a l s e r v i c e s c l a i m s . A h e a r i n g was h e l d on August 22, 1991. A t 
t h a t h e a r i n g , t h e p a r t i e s agreed t o d e f e r a l l " s u b s t a n t i v e i s s u e s " c o n c e r n i n g 
c l a i m a n t ' s c l a i m , and t o address a t t h e h e a r i n g t h e s o l e i s s u e o f whether 
c l a i m a n t had good cause f o r f a i l i n g t o r e q u e s t a h e a r i n g w i t h i n 60 days f r o m t h e 
d a t e o f t h e employer's d e n i a l . The p a r t i e s f u r t h e r agreed t h a t i n t h e e v e n t 
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t h a t t h e Re f e r e e f o u n d t h a t c l a i m a n t had shown "good cause," a new h e a r i n g would 
be s c h e d u l e d t o address t h e r e m a i n i n g i s s u e s . 

On September 13, 1991, t h e Referee i s s u e d an I n t e r i m Order. The Referee 
c o n c l u d e d t h a t c l a i m a n t had shown "good cause" f o r her f a i l u r e t o t i m e l y f i l e a 
r e q u e s t f o r h e a r i n g . I n accordance w i t h t h e agreed upon p r o c e d u r e , t h e Referee 
s t a t e d t h a t c o n s i d e r a t i o n o f t h e s u b s t a n t i v e i s s u e s would be r e s c h e d u l e d f o r 
h e a r i n g a t a l a t e r d a t e . On September 17, 1991, t h e employer m a i l e d by c e r t i 
f i e d m a i l i t s r e q u e s t f o r Board r e v i e w o f t h e Referee's o r d e r . 

FINDINGS OF ULTIMATE FACT 

The Referee's September 13, 1991 I n t e r i m Order d i d n o t f i n a l l y deny o r 
a l l o w t h e c l a i m , n or d i d i t f i x t h e amount o f c l a i m a n t ' s compensation. 

CONCLUSIONS OF LAW 

A f i n a l o r d e r i s one which disposes o f a c l a i m so t h a t no f u r t h e r a c t i o n 
i s r e q u i r e d . P r i c e v. SAIF, 296 Or 311, 315 (1 9 8 4 ) . A d e c i s i o n w h i c h n e i t h e r 
d e n i e s t h e c l a i m , nor a l l o w s i t and f i x e s t h e amount o f compensation, i s n o t an 
a p p e a l a b l e f i n a l o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; Mendenhall 
v. SAIF, 16 Or App 136, 139 (1974). 

Here, t h e Referee's September 13, 1991 o r d e r n e i t h e r f i n a l l y d i s p o s e d o f , 
nor a l l o w e d , t h e c l a i m . Moreover, t h e o r d e r d i d n o t f i x t h e amount o f c l a i m 
a n t ' s compensation. Rather, t h e o r d e r was e x p r e s s l y d e s i g n a t e d as i n t e r i m i n 
n a t u r e and was des i g n e d t o address a p r o c e d u r a l i s s u e t o d e t e r m i n e whether t h e 
c o n s i d e r a t i o n o f s u b s t a n t i v e i s s u e s would be necessary. As a r e s u l t o f t h e 
Re f e r e e ' s d e c i s i o n r e g a r d i n g t h e p r o c e d u r a l i s s u e , f u r t h e r p r o c e e d i n g s a r e r e 
q u i r e d t o d e t e r m i n e c l a i m a n t ' s e n t i t l e m e n t t o , and/or t h e amount o f , compensa
t i o n . 

Inasmuch as f u r t h e r a c t i o n b e f o r e t h e Hearings D i v i s i o n was r e q u i r e d as a 
r e s u l t o f t h e Referee's o r d e r , we conclude t h a t i t was n o t a f i n a l o r d e r . P r i c e 
v. SAIF, s u p r a ; Lindamood v. SAIF, supra. T h e r e f o r e , we l a c k j u r i s d i c t i o n t o 
c o n s i d e r t h e employer's r e q u e s t f o r Board r e v i e w . 

A c c o r d i n g l y , t h i s case i s r e t u r n e d t o Referee H o w e l l f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h t h i s o r d e r and t h e Referee's September 13, 1991 I n t e r i m Order. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARKUS M. IIP L E R , Claimant 

WCB Case No. 90-15863 
ORDER ON REVIEW 

W. D a n i e l Bates, J r . , Claimant A t t o r n e y 
P h i l l i p Nyburg, Defense A t t o r n e y 
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The i n s u r e r r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r w h i c h i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r a r i g h t f o r e a r m i n j u r y f r o m 
7 p e r c e n t (10.5 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 21 p e r c e n t 
(31.5 d e g r e e s ) . I n h i s b r i e f , c l a i m a n t r e q u e s t s a f u r t h e r i n c r e a s e o f sc h e d u l e d 
permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f sch e d u l e d permanent 
d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g c o r r e c t i o n s . 

C l a i m a n t underwent s u r g e r y f o r r e l e a s e o f a r i g h t l o n g t r i g g e r f i n g e r . 

A D e t e r m i n a t i o n Order i s s u e d , on August 3, 1990, a w a r d i n g c l a i m a n t 7 p e r 
c e n t (10.5 degrees) sche d u l e d permanent d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t became m e d i c a l l y s t a t i o n a r y p r i o r t o J u l y 1, 1990, and 
h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on August 3, 1990, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y (WCD Admin. Order 7-1988). Former OAR 436-35-
003. 

Range o f M o t i o n 

The i n s u r e r , r e l y i n g on L i n d a F. W r i g h t , 42 Van N a t t a 2570 ( 1 9 9 0 ) , argues 
t h a t t h e range o f m o t i o n f i g u r e s found i n t h e r e p o r t p r e p a r e d by Eugene Hand 
R e h a b i l i t a t i o n C e n t e r may n o t be used t o de t e r m i n e i m p a i r m e n t because t h e im
p a i r m e n t was n o t measured by a p h y s i c i a n as r e q u i r e d by fo r m e r OAR 436-35-
0 0 5 ( 1 ) . However, because Dr. Dreyer, c l a i m a n t ' s p h y s i c i a n , s i g n e d t h e r e p o r t , 
we agree w i t h t h e R e f e r e e t h a t t h e p h y s i c i a n had accepted t h e f i n d i n g s and 
adopted them as h i s own. See Don O. Adams, 43 Van N a t t a 972 ( 1 9 9 1 ) . A c c o r d 
i n g l y , t h o s e f i n d i n g s a r e p r o p e r l y used i n d e t e r m i n i n g c l a i m a n t ' s i m p a i r m e n t . 

The R e f e r e e , i n d e t e r m i n i n g c l a i m a n t ' s l o s s o f range o f m o t i o n i n t h e 
r i g h t w r i s t and f i n g e r s , compared t h e l o s s w i t h t h e range o f m o t i o n o f t h e 
c o n t r a l a t e r a l j o i n t i n t h e l e f t w r i s t and f i n g e r s p u r s u a n t t o f o r m e r OAR 436-35-
0 1 0 ( 3 ) . The i n s u r e r argues t h a t c l a i m a n t ' s a b e r r a n t ranges o f m o t i o n i n h i s 
hands and f i n g e r s s h o u l d n o t be used t o g r a n t an i n c r e a s e d award b u t , r a t h e r , 
c l a i m a n t ' s l o s s o f range o f m o t i o n s h o u l d be compared t o t h e norms e s t a b l i s h e d 
by t h e " s t a n d a r d s . " Because f o r m e r OAR 436-35-010(3) s t a t e s t h a t movement i n a 
j o i n t i s measured f i r s t by comparing t o t h e degrees o f m o t i o n p o s s i b l e i n t h e 
c o n t r a l a t e r a l j o i n t , we conclu d e t h a t t h e Referee p r o p e r l y used t h a t comparison 
i n c a l c u l a t i n g l o s s o f range o f mo t i o n impairment i n c l a i m a n t ' s w r i s t and 
f i n g e r s . 

The i n s u r e r n e x t argues t h a t range o f mo t i o n impairment i n c l a i m a n t ' s f i n 
g e r s s h o u l d be l i m i t e d t o t h e r i g h t l o n g f i n g e r because t h a t i s t h e o n l y f i n g e r 
w h i c h r e q u i r e d s u r g e r y . I t argues t h a t c l a i m a n t has n o t pro v e n t h a t i m p a i r m e n t 
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i n t h e o t h e r f i n g e r s o f t h e r i g h t hand i s r e l a t e d t o t h e compensable i n j u r y . We 
do n o t agree. 

The Referee r e l i e d on Dr. Dreyer's r a t i f i c a t i o n o f t h e f i n d i n g s o f t h e 
Eugene Hand R e h a b i l i t a t i o n Center and concluded t h a t t h e r e s i d u a l s s e t o u t i n 
t h o s e f i n d i n g s r e s u l t e d from t h e compensable i n j u r y . C l a i m a n t ' s c r e d i b l e t e s t i 
mony t h a t he had never i n j u r e d h i s hands b e f o r e and Dr. D r e y e r ' s r a t i f i c a t i o n o f 
t h e Hand C e n t e r ' s impairment f i n d i n g s persuade us t h a t a l l o f c l a i m a n t ' s f i n g e r 
i m p a i r m e n t s a r e due t o t h e compensable i n j u r y . Don O. Adams, supra a t 973. 

Because we agree t h a t t h e Referee p r o p e r l y c a l c u l a t e d c l a i m a n t ' s w r i s t im
p a i r m e n t and p r o p e r l y i n c l u d e d t h e index and r i n g f i n g e r i m p a i r m e n t i n c a l c u l a t 
i n g l o s s o f range o f m o t i o n , and because n e i t h e r p a r t y d i s p u t e s t h e Referee's 
a c t u a l c a l c u l a t i o n s o f l o s s o f range o f m o t i o n f o r t h e r i g h t w r i s t and i n d e x , 
m i d d l e and r i n g f i n g e r s , we adopt t h e Referee's impairment v a l u e s . 

The Referee found 7 p e r c e n t impairment f o r l o s s o f range o f m o t i o n i n t h e 
r i g h t w r i s t ( f o r e a r m ) . Loss o f range o f m o t i o n v a l u e s f o r t h e i n d e x , m i d d l e and 
r i n g f i n g e r s were c o n v e r t e d t o an 11 p e r c e n t l o s s o f t h e hand/forearm. 

G r i p S t r e n g t h 

The Referee r e l i e d on Dr. Dreyer's r a t i f i c a t i o n o f t h e f i n d i n g s o f t h e 
hand c e n t e r c o n c e r n i n g g r i p s t r e n g t h t o i n d i c a t e a r a t a b l e l o s s . The Referee 
c o n c l u d e d t h a t r e r o u t i n g o f t h e u l n a r nerve d u r i n g s u r g e r y i n d i c a t e d a n a t o m i c a l 
change. The i n s u r e r argues t h a t c l a i m a n t ' s l o s s o f g r i p s t r e n g t h i s n o t r a t a b l e 
under t h e " s t a n d a r d s " because t h e r e i s no m e d i c a l e v i d e n c e e s t a b l i s h i n g a l o s s 
due t o n e r v e damage o r a n a t o m i c a l changes. See f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) and 
( d ) . We agree w i t h t h e i n s u r e r . 

The " s t a n d a r d s " r e q u i r e t h a t decreased g r i p s t r e n g t h be a t t r i b u t a b l e t o 
n e r v e damage, a t r o p h y o r o t h e r a n a t o m i c a l changes b e f o r e a v a l u e can be a s s i g n 
ed. I n t h i s case, a l t h o u g h we n o t e t h e measured l o s s o f g r i p s t r e n g t h i n 
c l a i m a n t ' s r i g h t hand, we are unable t o f i n d e x p e r t m e d i c a l e v i d e n c e t h a t e s t a b 
l i s h e s t h a t t h e l o s s o f g r i p s t r e n g t h i s due t o e i t h e r n e r v e damage, a t r o p h y o r 
a n a t o m i c a l change. See C l a r k D. G r i f f i t h , 42 Van N a t t a 1112 ( 1 9 9 0 ) . We, t h e r e 
f o r e , d i s a g r e e w i t h t h e Referee's award o f a 4 p e r c e n t i m p a i r m e n t v a l u e f o r l o s s 
o f g r i p s t r e n g t h due t o a n a t o m i c a l changes. 

C h r o n i c C o n d i t i o n L i m i t i n g R e p e t i t i v e Use 

C l a i m a n t t e s t i f i e d t h a t he has l i m i t e d use o f h i s hand when u s i n g v a r i o u s 
hand t o o l s and power saws. He has had t o g i v e up h i s hobby o f r e p a i r i n g lawn-
mowers because he cannot use h i s r i g h t hand as he d i d b e f o r e . He i s l i m i t e d i n 
p e r f o r m i n g c e r t a i n household chores, and some he cannot do a t a l l u s i n g h i s 
r i g h t hand and arm. C o n s i d e r i n g t h e a f o r e m e n t i o n e d l i m i t a t i o n s , we agree w i t h 
t h e R e f e r e e ' s award o f 5 p e r c e n t impairment f o r c h r o n i c c o n d i t i o n s l i m i t i n g 
r e p e t i t i v e use o f c l a i m a n t ' s r i g h t arm. 

C o m p u t a t i o n o f Scheduled Permanent D i s a b i l i t y 

When two o r more p a r t s o f t h e same body p a r t a r e i m p a i r e d , each i s r a t e d 
s e p a r a t e l y and each r a t i n g i s c o n v e r t e d t o a v a l u e f o r t h e i m p a i r e d p a r t w h i c h 
i s c l o s e s t t o t h e body whic h , i n t h i s case, i s t h e f o r e a r m . These c o n v e r t e d 
v a l u e s a r e t h e n combined ( n o t added). former OAR 436-35-120(4). We have 
adopte d t h e Referee's f i n d i n g t h a t c l a i m a n t had a t o t a l w r i s t ( f o r e a r m ) i m p a i r 
ment o f 7 p e r c e n t . Former OAR 436-35-080 e t seg. We have a l s o adopted t h e Ref
e r e e ' s c o n v e r s i o n o f t h e l o s s o f range o f m o t i o n v a l u e s i n t h e r i g h t i n d e x , 
m i d d l e and r i n g f i n g e r s t o a t o t a l v a l u e o f 11 p e r c e n t l o s s o f t h e hand. These 



1970 Markus M. T i p l e r , 43 Van N a t t a 1968 (1991) 

v a l u e s a r e t h e n combined w i t h t h e 5 p e r c e n t v a l u e f o r a c h r o n i c c o n d i t i o n l i m i t 
i n g r e p e t i t i v e use o f t h e f o r e a r m , t o a r r i v e a t a t o t a l i m p a i r m e n t v a l u e o f 
21.3. That v a l u e i s rounded t o t h e n e x t h i g h e s t whole number, w h i c h i s 22. 
C l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f 
t h e r i g h t f o r e a r m i s , t h e r e f o r e , 22 p e r c e n t . 

F i n a l l y , e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i 
t u t e s c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent p a r t i a l d i s 
a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d 
by t h e " s t a n d a r d s . " Former ORS 656.283(7) and 656.295(5). Here, c l a i m a n t e s t i 
mated t h a t l i m i t a t i o n s i n t h e use o f h i s r i g h t f o r e a r m and hand have l e f t him 
w i t h a l o s s o f use o f 50 p e r c e n t . He has a measurable l o s s o f g r i p s t r e n g t h , 
even t h o u g h t h a t l o s s has n o t been a t t r i b u t e d t o nerve damage o r a n a t o m i c a l 
changes. A d d i t i o n a l l y , c l a i m a n t ' s u l n a r nerve s u r g e r y has l e f t him w i t h an 
e x t r e m e l y s e n s i t i v e f o r e a r m . 

V i e w i n g t h e r e c o r d as a whole, we conclude t h a t c l a i m a n t has e s t a b l i s h e d 
by c l e a r and c o n v i n c i n g e v i d e n c e t h a t h i s permanent scheduled r i g h t f o r e a r m d i s 
a b i l i t y exceeds t h a t a r r i v e d a t by a p p l i c a t i o n o f t h e " s t a n d a r d s . " We c o n c l u d e 
t h a t c l a i m a n t i s e n t i t l e d t o a t o t a l award o f 27 p e r c e n t s c h e d u l e d d i s a b i l i t y 
f o r l o s s o f use o r f u n c t i o n o f h i s r i g h t f o r e a r m . Former ORS 6 5 6 . 2 9 5 ( 5 ) ; see 
R i l e y H i l l G e n e r a l C o n t r a c t o r I n c . v. Tandy Corp., 303 Or 390, 407 ( 1 9 8 7 ) . 

The i n s u r e r has r e q u e s t e d r e v i e w and we have found t h a t c l a i m a n t ' s compen
s a t i o n s h o u l d n o t be d i s a l l o w e d o r reduced. T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o 
an a t t o r n e y f e e under ORS 656.382(2). 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i n d e f e n d i n g a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r a r e d u c t i o n o f 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award i s $500, t o be p a i d by t h e i n 
s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 18, 1991, as r e c o n s i d e r e d F e b r u a r y 5, 
1991, i s m o d i f i e d . I n a d d i t i o n t o t h e D e t e r m i n a t i o n Order and R e f e r e e awards, 
c l a i m a n t i s awarded 6 p e r c e n t (9 degrees) scheduled permanent d i s a b i l i t y , g i v i n g 
him a t o t a l award t o d a t e o f 27 p e r c e n t (40.5 degrees) sche d u l e d permanent d i s 
a b i l i t y f o r a r i g h t f o r e a r m i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
approved f e e o f 25 p e r c e n t o f t h e a d d i t i o n a l compensation r e s u l t i n g f r o m t h i s 
o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, t h e t o t a l o u t - o f - c o m -
p e n s a t i o n f e e awarded under t h e Referee and Board o r d e r s s h a l l n o t exceed 
$3,800. For s e r v i c e s i n d e f e n d i n g a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r r e v i e w , 
c l a i m a n t ' s c o u n s e l i s a l s o awarded an assessed a t t o r n e y f e e o f $500, p a y a b l e by 
t h e i n s u r e r . 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Tommy V. Arms, C l a i m a n t . 

GEORGIA-PACIFIC CORPORATION, P e t i t i o n e r , 
v. 

TOMMY V. ARMS, Respondent. 
(WCB 88-03948; 88-07597; 88-07597; CA A64255) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d December 3, 1990. 
J e r r y K. Brown, M c M i n n v i l l e , argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f was F i s h & P e t e r s o n , P.C., M c M i n n v i l l e . 
James L. Edmunson, Eugene, argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t . 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 

EDMONDS, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 
R i g g s , J . , d i s s e n t i n g . 

Employer seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
a w a r d i n g c l a i m a n t a p e n a l t y and a t t o r n e y fees f o r an u n r e a s o n a b l e d e n i a l . ORS 
65 6 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . 1 We r e v e r s e . 

I n December, 1980, c l a i m a n t s t r a i n e d h i s back w h i l e w o r k i n g as a l o g g e r 
f o r employer. H i s c l a i m was accepted, and he was e v e n t u a l l y awarded 30 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . I n September, 1987, he began w o r k i n g 
f o r B l a c k B r o t h e r s L o g g i n g . On January 27, 1988, he l e f t work e a r l y and went 
t o t h e h o s p i t a l and was examined by Dr. Mackey. The emergency room r e c o r d s 
n o t e d "c/o l u m b a r - s a c r a l p a i n r a d i a t e t o L. h i p x 2 weeks. L o g g i n g t o d a y (CAT 
s k i n n e r ) Hx o f back o p e r a t i o n . " Mackey r e f e r r e d c l a i m a n t t o Dr. G a l l o , a neuro
surgeon. Two days l a t e r , he r e t u r n e d t o t h e emergency room and was t r e a t e d by 
Dr. K a i b , who n o t e d t h a t c l a i m a n t had p r e v i o u s l y v i s i t e d t h e emergency room 
w i t h "an a c u t e e x a c e r b a t i o n a f t e r d r i v i n g a [ C ] a t e r p i l l a r t r a c t o r . " 

C l a i m a n t saw G a l l o on February 2, 1988. Her f i r s t r e p o r t i n d i c a t e s t h a t 
c l a i m a n t had i n j u r e d h i s back a t work two weeks e a r l i e r . C l a i m a n t f i l e d an 
a g g r a v a t i o n c l a i m w i t h employer. On t h e b a s i s o f r e p o r t s f r o m G a l l o and t h e 

1 ORS 656.262(10) p r o v i d e s : 
" I f t h e i n s u r e r o r s e l f - i n s u r e d employer u n r e a s o n a b l y d e l a y s o r 

un r e a s o n a b l y r e f u s e s t o pay compensation, o r u n r e a s o n a b l y d e l a y s 
a cceptance o r d e n i a l o f a c l a i m , t h e i n s u r e r o r s e l f - i n s u r e d 
employer s h a l l be l i a b l e f o r an a d d i t i o n a l amount up t o 25 p e r c e n t 
o f t h e amounts t h e n due p l u s any a t t o r n e y f e e s w h i c h may be assessed 
under ORS 656.382." 

ORS 656.382(1) p r o v i d e s : 
" I f an i n s u r e r o r s e l f - i n s u r e d employer r e f u s e s t o pay 

compensation due under an o r d e r o f a r e f e r e e , board o r c o u r t , o r 
o t h e r w i s e u n r e a s o n a b l y r e s i s t s t h e payment o f compensation, t h e 
employer o r i n s u r e r s h a l l pay t o t h e c l a i m a n t o r t h e a t t o r n e y o f t h e 
c l a i m a n t a r e a s o n a b l e a t t o r n e y f e e as p r o v i d e d i n s u b s e c t i o n ( 2 ) o f 
t h i s s e c t i o n . To t h e e x t e n t an employer has caused t h e i n s u r e r t o 
be charged such f e e s , such employer may be charged w i t h t h o s e f e e s . " 
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emergency room p h y s i c i a n s , employer d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s medi
c a l t r e a t m e n t and d i s a b i l i t y . However, i n a March 29, 1988, l e t t e r t o c l a i m 
a n t ' s a t t o r n e y , G a l l o s a i d : 

" A p p a r e n t l y when I t o o k my i n i t i a l h i s t o r y on Mr. Tommy Arms, I 
m i s u n d e r s t o o d h i s h i s t o r y r e g a r d i n g h i s most r e c e n t e x a c e r b a t i o n o f 
back p a i n . I have spoken w i t h him r e c e n t l y and we have s o r t e d 
t h r o u g h my m i s t a k e . * * * A p p a r e n t l y I m i s u n d e r s t o o d him t o say t h a t 
he r e i n j u r e d h i s back w h i l e a t work. T h i s was n o t t h e case. He was 
a t home on a Sunday and was a s s i s t i n g a r e l a t i v e i n t r a n s p l a n t i n g 
some f r u i t t r e e s . * * * T h i s m i s t a k e i s p u r e l y my own and I do n o t 
f e e l t h a t t h e p a t i e n t m i s l e d me on t h e i n i t i a l c o n s u l t a t i o n . " 

A f t e r t h a t l e t t e r was f o r w a r d e d t o employer, i t c o n t i n u e d t o deny t h e 
c l a i m . I n a d d i t i o n t o t h e emergency room r e p o r t s , i t had a r e p o r t f r o m Dr. 
Z i v i n d a t e d June 16, 1988, t h a t s a i d : 

" I t i s q u i t e c l e a r from t h e o r i g i n a l emergency c o n t a c t s t h a t t h e 
p a t i e n t t o l d t h e p h y s i c i a n a t t h a t t i m e t h a t t h e c i r c u m s t a n c e s 
r e v o l v e d about h i s work w i t h B l a c k B r o t h e r s Logging Company." 

A l s o , i t had i n f o r m a t i o n t h a t c l a i m a n t ' s s o n - i n - l a w h e l d a management 
p o s i t i o n a t B l a c k B r o t h e r s Logging and had been i n s t r u m e n t a l i n g e t t i n g c l a i m 
a n t h i r e d . 

A t a h e a r i n g i n J u l y , 1988, t h e r e f e r e e s e t a s i d e employer's d e n i a l b u t 
d i d n o t award a p e n a l t y o r a t t o r n e y f e e s . On r e v i e w , t h e Board a f f i r m e d t h e 
r e f e r e e e x c e p t t h a t i t awarded a p e n a l t y and a t t o r n e y f e e s a g a i n s t employer f o r 
i t s f a i l u r e t o r e s c i n d i t s d e n i a l a f t e r r e c e i v i n g G a l l o ' s March 29 l e t t e r . I t 
f o u n d : 

" C l a i m a n t s u f f e r e d an a g g r a v a t i o n o f h i s 1980 low back i n j u r y i n 
Ja n u a r y 1988, w h i l e a t home d i g g i n g and r e p l a n t i n g f r u i t t r e e s . Due 
to a misunderstanding when claimant first went to the emergency room 
for back pain on January 27, 1988, it was noted that claimant had 
injured his back while working with one of SAIF's insureds, Black 
Brothers Logging, rather than at home. That mistake continued 
through a second emergency room visit and into the surgeon's initial 
examination report. When c l a i m a n t became aware o f t h e e r r o r , he i n 
formed h i s surgeon, who i n t u r n w r o t e a l e t t e r t o c l a i m a n t ' s a t t o r 
ney t o r e c t i f y t h e m i s i n f o r m a t i o n and c l a r i f y t h e cause o f i n j u r y . 

"The s e l f - i n s u r e d employer r e c e i v e d a copy o f t h e surgeon's 
c l a r i f y i n g l e t t e r on A p r i l 2 1 , 1988, t h r e e months p r i o r t o h e a r i n g . 

• > * * * * * 

" I t i s t r u e t h a t t h e r e was i n f o r m a t i o n i n t h e two emergency room 
r e p o r t s t h a t would l e a d t h e employer and t h e surgeon t o b e l i e v e t h a t 
c l a i m a n t was i n j u r e d a t a n o t h e r employment. However, when c l a i m a n t 
s u b s e q u e n t l y became aware o f t h e m i s i n f o r m a t i o n , he i m m e d i a t e l y 
i n f o r m e d h i s surgeon who, i n t u r n , i n f o r m e d c l a i m a n t ' s a t t o r n e y o f 
t h e e r r o r by l e t t e r d a t e d March 29, 1988. She n o t e d t h a t t h e e r r o r 
had r e s u l t e d f r o m her m i s u n d e r s t a n d i n g o f c l a i m a n t ' s h i s t o r y . The 
employer r e c e i v e d a copy o f t h e surgeon's l e t t e r on A p r i l 2 1 , 1988, 
t h r e e months b e f o r e h e a r i n g . [Emphasis i n o r i g i n a l . ] 

• • * * * * * 
" A f t e r de novo r e v i e w o f t h e r e c o r d , we conclude t h a t t h e evidence 
received by the employer, which stated that claimant had not hurt 
his back at a subsequent employment, was sufficient to destroy any 
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legitimate doubt on the part of the employer that it was responsible 
for claimant's surgery. T h e r e f o r e , i t s c o n t i n u i n g d e n i a l i n t h e 
f a c e o f such evi d e n c e was unreasonable. A c c o r d i n g l y , we s h a l l 
assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e . ORS 656.262(10), 
6 5 6 . 3 8 2 ( 1 ) . " (Emphasis s u p p l i e d . ) 

When an employer has once r e a s o n a b l y d e n i e d a c l a i m , " c o n t i n u a t i o n o f t h a t 
d e n i a l i n t h e l i g h t o f new m e d i c a l evidence becomes u n r e a s o n a b l e i f , b u t o n l y 
i f , t h e new e v i d e n c e d e s t r o y s any l e g i t i m a t e doubt about l i a b i l i t y . " Brown v. 
Argonaut Insurance Company, 93 Or App 588, 592, 763 P2d 408 ( 1 9 8 8 ) . The Board 
f o l l o w e d t h e c o r r e c t l e g a l s t a n d a r d : whether employer had a l e g i t i m a t e doubt as 
t o i t s l i a b i l i t y . Employer c h a l l e n g e s t h e Board's f i n d i n g s , c l a i m i n g t h a t t h e y 
a r e u n s u p p o r t e d by s u b s t a n t i a l evidence and t h a t t h e y do n o t l e a d t o t h e Board's 
c o n c l u s i o n . 

The Board's f i n d i n g t h a t t h e emergency room p h y s i c i a n s m i s u n d e r s t o o d t h e 
h i s t o r y t h a t c l a i m a n t gave them i s n o t s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . 
A l t h o u g h G a l l o ' s second r e p o r t supersedes t h e i n f o r m a t i o n i n her f i r s t r e p o r t , 
i t does n o t r e f e r t o i n f o r m a t i o n employer had from e a r l i e r e x a m i n a t i o n s by 
Mackey and K a i b o r impugn t h e accuracy o f t h e i n f o r m a t i o n c l a i m a n t p r o v i d e d t o 
them b e f o r e he saw G a l l o . T h e r e f o r e , t h e Board's c o n c l u s i o n t h a t G a l l o ' s second 
r e p o r t " d e s t r o y e d " any l e g i t i m a t e doubt t h a t was r a i s e d by t h e o t h e r i n f o r m a t i o n 
does n o t l o g i c a l l y f o l l o w and t h e o r d e r i s i n s u f f i c i e n t f o r o u r r e v i e w . 
A c c o r d i n g l y , we remand t o t h e Board t o e x p l a i n how i t reached i t s c o n c l u s i o n . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

RI6GS, J . , d i s s e n t i n g . 

The m a j o r i t y concludes t h a t t h e Board was wrong i n d e t e r m i n i n g t h a t 
e m ployer's c o n t i n u e d unreasonable d e n i a l o f compensation j u s t i f i e d an award o f 
a t t o r n e y f e e s and a p e n a l t y i n f a v o r o f c l a i m a n t . The m a j o r i t y i s wrong. 

I f an employer f a i l s t o w i t h d r a w a d e n i a l o f compensation a f t e r o b t a i n i n g 
new m e d i c a l e v i d e n c e t h a t removes any r e a s o n a b l e doubt c o n c e r n i n g t h e l e g i t i m a c y 
o f t h e c l a i m , t h e i m p o s i t i o n o f p e n a l t i e s and a t t o r n e y f e e s i s a p p r o p r i a t e . 
Brown v. Argonaut Insurance Company, 93 Or App 588, 763 P2d 408 ( 1 9 8 8 ) . I n t h i s 
case, employer was t o l d by Dr. G a l l o , i n w r i t i n g , t h a t p a r t o f h e r e a r l i e r h i s 
t o r y o f c l a i m a n t was i n c o r r e c t . G a l l o p r o v i d e d t h a t c o r r e c t i o n t o c l a i m a n t ' s 
c o u n s e l , who i n t u r n p r o v i d e d i t t o employer a t l e a s t t h r e e months b e f o r e t h e 
h e a r i n g . The m a j o r i t y makes much o f t h e f a c t t h a t t h e r e were two r e f e r e n c e s by 
p h y s i c i a n s i n t h e emergency room t h a t had s t a t e d c l a i m a n t ' s h i s t o r y i n c o n s i s 
t e n t l y w i t h G a l l o ' s c o r r e c t e d h i s t o r y . The m a j o r i t y a l s o r e l i e s on t h e f a c t 
t h a t G a l l o ' s c o r r e c t e d h i s t o r y d i d n o t r e f e r t o t h e i n f o r m a t i o n f r o m o t h e r 
p h y s i c i a n s o r "impugn i t s accuracy." 

Whether o r n o t G a l l o had any o b l i g a t i o n t o acknowledge o r r e f u t e m e d i c a l 
i n f o r m a t i o n t h a t she b e l i e v e d t o be i n c o r r e c t , employer f a i l e d t o t a k e appro
p r i a t e a c t i o n a f t e r r e c e i v i n g her c o r r e c t e d r e p o r t . D u r i n g t h e t h r e e months 
between t h e t i m e when employer r e c e i v e d G a l l o ' s l e t t e r and t h e t i m e o f t h e hear
i n g , i t a p p a r e n t l y d i d a b s o l u t e l y n o t h i n g t o v e r i f y t h e a c c u r a c y o f t h e emergen
cy room n o t e s i f , i n d e e d , i t b e l i e v e d t h a t t h e r e was any l e g i t i m a t e doubt con
c e r n i n g t h e c o r r e c t e d h i s t o r y t h a t G a l l o p r o v i d e d . 

On t h e s e f a c t s , t h e Board c o u l d , and d i d , c o r r e c t l y c o n c l u d e t h a t G a l l o ' s 
c o r r e c t e d and t i m e l y r e p o r t removed any l e g i t i m a t e doubt c o n c e r n i n g t h e t r u e 
h i s t o r y , a t l e a s t i n t h e absence o f any e f f o r t by employer t o d e t e r m i n e t h e 
a c c u r a c y o f t h e emergency room r e c o r d s i n l i g h t o f G a l l o ' s c o r r e c t e d r e p o r t . We 
r e v i e w f o r s u b s t a n t i a l e v i d e n c e , and we s h o u l d a f f i r m t h e Board. Because we do 
n o t , I r e s p e c t f u l l y d i s s e n t . 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f John R. Garver, C l a i m a n t . 

STEVENS EQUIPMENT COMPANY and LIBERTY NORTHWEST INSURANCE CORP., P e t i t i o n e r s , 
v. 

AMERICAN FABRICATORS, LIBERTY NORTHWEST INSURANCE CORP. and JOHN R. GARVER, 
Respondents. 

(88-08090, 88-07209; CA A65091) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d January 28, 1991. 
D a r r e l l E. Bewley, Salem, argued t h e cause f o r p e t i t i o n e r s . W i t h him on t h e 

b r i e f was Pamela A. S c h u l t z , P o r t l a n d . 
Jenny Ogawa, Salem, argued t h e cause f o r respondents American F a b r i c a t o r s and 

L i b e r t y N o r t h w e s t I n s u r a n c e Corp. W i t h her on t h e b r i e f was K e v i n L. Mannix, 
P.C., Salem. 

No appearance by respondent John R. Garver. 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 

Stevens Equipment Company seeks r e v i e w o f an o r d e r o f t h e Workers' 
Compensation Board a s s i g n i n g r e s p o n s i b i l i t y t o i t f o r c l a i m a n t ' s low back 
c o n d i t i o n . 1 We r e v e r s e . 

C l a i m a n t i n i t i a l l y i n j u r e d h i s low back i n 1980, w h i l e w o r k i n g f o r L a y t o n 
M a n u f a c t u r i n g Company, and was awarded f i v e p e r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y . I n September, 1985, he i n j u r e d h i s low back w h i l e w o r k i n g 
f o r American F a b r i c a t o r s ( A m e r i c a n ) . The 1985 i n j u r y c l a i m was c l o s e d i n 1987, 
w i t h an award o f f i v e p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . I n 
e a r l y F e b r u a r y , 1988, c l a i m a n t r e c e i v e d an a d d i t i o n a l 10 p e r c e n t u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r t h e 1985 i n j u r y . 

W h i l e w o r k i n g f o r Stevens Equipment Company ( S t e v e n s ) , c l a i m a n t i n j u r e d 
h i s back on F e b r u a r y 23, 1988. For t h e f i r s t t i m e , he had mid-back p a i n as w e l l 
as low back symptoms. Stevens d e n i e d r e s p o n s i b i l i t y f o r t h e c l a i m , and A m e r i 
can d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . A t t h e h e a r i n g , Stevens a c c e p t e d r e 
s p o n s i b i l i t y f o r t h e mid-back c o n d i t i o n b u t c o n t i n u e d t o deny r e s p o n s i b i l i t y 
f o r t h e low back c o n d i t i o n . The Board h e l d : 

"Because t h e d i s c r e t e i n c i d e n t a f f e c t i n g t h e mid and low back 
o c c u r r e d w h i l e c l a i m a n t was employed a t Stevens, Stevens c a r r i e s t h e 
burden t o p r o v e t h a t t h e i n j u r y d i d n o t ' i n d e p e n d e n t l y c o n t r i b u t e ' 
t o t h e low back d i s a b i l i t y . See Linda L. Wise, 42 Van N a t t a 115 
( 1 9 9 0 ) . 'Independent c o n t r i b u t i o n ' means a wo r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n . See Hensel Phelps Const, v. Mirich, 81 Or App 
[ 2 9 0 ] , 2 9 4 [ , 724 P2d 919] ( 1 9 8 6 ) . 

"Here, t h r e e p h y s i c i a n s d i s c u s s t h e t h e [ s i c ] e f f e c t s o f t h e new 
i n j u r y upon c l a i m a n t ' s low back c o n d i t i o n . Dr. A t k i n s o n , M.D., 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , o p i n e d t h e r e was an e x a c e r b a t i o n o f 
t h e low back c o n d i t i o n , b u t he was unable t o t e l l whether o r n o t 

1 For reasons n o t app a r e n t t o us, t h i s case has not come t o us by way o f 
t h e a r b i t r a t i o n p r o c e d u r e d e s c r i b e d i n ORS 656.307(2). 
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t h e r e was a p a t h o l o g i c a l change i n t h e c o n d i t i o n . * * * Dr. 
P a l u s k a , M.D. o p i n e d t h a t c l a i m a n t ' s new i n j u r y o n l y caused an ag
g r a v a t i o n o f a p r e e x i s t i n g c o n d i t i o n . * * * I n a d d i t i o n , Dr. 
C h e s t e r , M.D. i n d i c a t e d t h a t c l a i m a n t ' s low back d i s c o m f o r t a t t h e 
l u m b o s a c r a l j u n c t i o n was, ' . . . p r o b a b l y r e l a t e d t o minor o s t e o a r t h r i 
t i s ( f a c e t syndrome).' * * *. 

"The c o r r e c t l e g a l t e s t i s whether o r n o t t h e new i n c i d e n t i n d e p e n 
d e n t l y c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s u n d e r l y i n g c o n d i 
t i o n . Hensel Phelps, supra. Because no d o c t o r addresses t h e c r i t i 
c a l l e g a l t e s t , we a r e unable t o d e t e r m i n e whether o r n o t t h e r e had 
been an independent c o n t r i b u t i o n t o a wo r s e n i n g o f c l a i m a n t ' s under
l y i n g low back c o n d i t i o n . Since none o f t h e p h y s i c i a n s p e r s u a s i v e l y 
s t a t e t h a t t h e i n c i d e n t a t Stevens d i d o r d i d n o t i n d e p e n d e n t l y con
t r i b u t e t o a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n , Stevens 
has f a i l e d t o c a r r y i t s burden o f p r o o f and i t must be f o u n d r e s p o n 
s i b l e f o r c l a i m a n t ' s low back c o n d i t i o n . Wise, supra." 

Stevens contends t h a t t h e Board w r o n g l y a s s i g n e d t h e burden o f p r o o f t o 
i t . R e l y i n g on Spurlock v. International Paper Co., 89 Or App 4 6 1 , 749 P2d 611 
( 1 9 8 8 ) , i t argues t h a t American, as t h e employer t h a t had l a s t a c c e p t e d an 
i n j u r y c l a i m , must p r o v e t h a t t h e employment a t Stevens caused a w o r s e n i n g o f 
t h e u n d e r l y i n g c o n d i t i o n i n o r d e r t o s h i f t r e s p o n s i b i l i t y under t h e l a s t i n j u r i 
ous exposure r u l e . I n Spurlock, we concluded t h a t , when t h e e v i d e n c e d i d n o t 
show t h a t t h e c l a i m a n t ' s u n d e r l y i n g d i s e a s e had worsened as a r e s u l t o f t h e sub
sequent employment, b u t o n l y t h a t t h e subsequent employment had e x a c e r b a t e d t h e 
symptoms o f t h e d i s e a s e , t h e f i r s t employer c o u l d n o t a s s e r t t h e l a s t i n j u r i o u s 
e x p osure r u l e as a defense. That r u l e o p e r a t e s t o a s s i g n l i a b i l i t y t o one em
p l o y e r i n cases o f s u c c e s s i v e i n c r e m e n t a l i n j u r i e s and p l a c e s f u l l r e s p o n s i b i l 
i t y f o r compensation on t h e employer c o v e r i n g t h e r i s k a t t h e t i m e o f t h e most 
r e c e n t i n j u r y t h a t b e a r s a c a u s a l r e l a t i o n t o t h e d i s a b i l i t y . Bracke v. Baza'r, 
293 Or 239, 244, 646 P2d 1330 (1 9 8 2 ) . The r u l e a l s o r e l i e v e s a c l a i m a n t o f t h e 
burden o f p r o v i n g m e d i c a l c a u s a t i o n , i f he e s t a b l i s h e s t h a t t h e d i s a b i l i t y was 
caused by w o r k - r e l a t e d exposures. The r u l e does n o t s h i f t r e s p o n s i b i l i t y i f t h e 
d i s a b i l i t y i s a r e s u l t s o l e l y o f t h e i n j u r y t h a t happened d u r i n g t h e e a r l i e r em
p l o y m e n t . Boise Cascade Corp. v. Starbuck, 296 Or 238, 243, 675 P2d 1044 
(1984) . 

American argues t h a t t h e Board c o r r e c t l y a s s i g n e d t h e burden o f p r o o f t o 
Stevens, because t h e m e d i c a l evidence as t o c a u s a t i o n was i n e q u i p o i s e and, 
t h e r e f o r e , Stevens, as t h e l a s t employer, remained r e s p o n s i b l e . I t r e l i e s on 
Champion International v. Castilleja, 91 Or App 556, 756 P2d 659, rev den 306 Or 
661 ( 1 9 8 8 ) , where we s a i d : 

"The q u e s t i o n i s what t h e evidence must show i n o r d e r t o d e c i d e 
w h i c h employer i s r e s p o n s i b l e . When, as h e r e , t h e t r i e r o f f a c t i s 
c o n v i n c e d t h a t t h e d i s a b i l i t y was caused by s u c c e s s i v e w o r k - r e l a t e d 
e xposures b u t i s unconvinced t h a t any one employment i s t h e more 
l i k e l y cause o f t h e d i s a b i l i t y , t h e [ l a s t i n j u r i o u s e x p o s u r e ] r u l e 
o p e r a t e s t o p l a c e l i a b i l i t y on t h e l a s t employer." 91 Or App a t 
560. 

B e f o r e t h e l a s t i n j u r i o u s exposure r u l e can a p p l y under American's succes
s i v e i n j u r y t h e o r y o f t h e case, t h e r e must be e v i d e n c e o f a second i n j u r y t h a t 
m a t e r i a l l y c o n t r i b u t e d t o t h e c l a i m a n t ' s d i s a b i l i t y . Peterson v. Eugene F. 
Burrill Lumber, 294 Or 537, 543, 660 P2d 1058 ( 1 9 8 3 ) ; Crowe v. Jeld-Wen, 77 Or 
App 8 1 , 87, 712 P2d 145 ( 1 9 8 5 ) , rev den 301 Or 76 ( 1 9 8 6 ) . I n Champion, we 
a s s i g n e d r e s p o n s i b i l i t y t o t h e l a s t employer w i t h an a c c e p t e d c l a i m . Here, i n 
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c o n t r a s t , t h e Board fo u n d t h a t Stevens has de n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
low back d i s a b i l i t y , a r g u i n g t h a t i t was t h e r e s u l t o f t h e 1985 i n j u r y a t 
American. The Board, t h e r e f o r e , e r r e d when i t p l a c e d t h e burden o f p r o o f on 
Stevens. See Delta/McLean Trucking v. Wyncoop, 106 Or App 319, P2d 
(1991) . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C i t e as 106 Or App 411 (1991) March 20, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Duane B. Meeker, C l a i m a n t . 

LIBERTY NORTHWEST INSURANCE CORPORATION and CORNELL PUMP COMPANY, 
P e t i t i o n e r s , 

v. 
DUANE B. MEEKER, AMERICAN INTERNATIONAL ADJUSTMENT COMPANY (AIAC), HARTFORD 
INSURANCE COMPANY, WAUSAU INSURANCE COMPANY, and INSURANCE COMPANY OF NORTH 

AMERICA ( I N A ) , Respondents. 
(WCB Nos. 87-15341 & 87-02651; CA A63571) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d January 22, 1991. 
S t a f f o r d J. H a z e l e t t , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

p e t i t i o n e r s . 
N e l s o n R. H a l l , P o r t l a n d , argued t h e cause f o r respondent Meeker. W i t h him 

on t h e b r i e f was P o z z i , W i l s o n , A t c h i s o n , O'Leary & Conboy, P o r t l a n d . 
C r a i g A. S t a p l e s , P o r t l a n d , argued t h e cause f o r respondent American 

I n t e r n a t i o n a l A d j u s t m e n t Company (AIAC). W i t h him on t h e b r i e f was R o b e r t s , 
R e i n i s c h , Mackenzie, Healey & W i l s o n , P.C., P o r t l a n d . 

W i l l i a m D. Peek and Schwabe, W i l l i a m s o n & Wyatt, P o r t l a n d , and Matthew K. 
Rossman, Stephen R. Frank and Tooze, Shenker, Holloway & Duden, P o r t l a n d , f i l e d 
t h e b r i e f f o r r e s p o n d e n t s I n s u r a n c e Company o f N o r t h America and H a r t f o r d 
I n s u r a n c e Company. 

D a v i d O. Home, P o r t l a n d , f i l e d t h e b r i e f f o r respondent Wausau I n s u r a n c e 
Company. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Richardson and De Muniz, Judges. 

DE MUNIZ, J. 
A f f i r m e d . 

The o n l y q u e s t i o n t h a t we address i n t h i s w o r k e r s ' compensation r e v i e w i s 
whether c l a i m a n t t i m e l y f i l e d h i s o c c u p a t i o n a l d i s e a s e c l a i m . The Board h e l d 
t h a t he d i d , and we a f f i r m . 

A t t h e r e l e v a n t t i m e , ORS 656.807(1) p r o v i d e d , i n p a r t , t h a t 

" [ a ] 1 1 o c c u p a t i o n a l d i s e a s e c l a i m s s h a l l be * * * f i l e d * * * w i t h i n 
180 days f r o m t h e d a t e t h e c l a i m a n t becomes d i s a b l e d o r is informed 
by a physician that he is suffering from an occupational disease 
w h i c h e v e r i s l a t e r . " (Emphasis s u p p l i e d . ) 

M e d i c a l r e p o r t s have shown s i n c e 1984 t h a t c l a i m a n t s u f f e r s f r o m d e g e n e r a t i v e 
back d i s e a s e . I n 1986, a t a h e a r i n g t o d e t e r m i n e t h e e x t e n t o f d i s a b i l i t y due 
t o a work r e l a t e d i n j u r y , c l a i m a n t argued t h a t d i s a b i l i t y f rom t h e d e g e n e r a t i v e 
c o n d i t i o n s h o u l d be c o n s i d e r e d . The r e f e r e e h e l d o t h e r w i s e , because he f o u n d 
t h a t t h e d i s e a s e had n o t been worsened by t h e i n j u r y . The f i r s t m e d i c a l r e p o r t 
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t o l i n k c l a i m a n t ' s d e g e n e r a t i v e back c o n d i t i o n t o h i s employment came f r o m Dr. 
Baum i n August, 1987. C l a i m a n t f i l e d h i s c l a i m f o r o c c u p a t i o n a l d i s e a s e i n 
September, 1987. 

I n Templeton v. Pope and Talbot, Inc., 7 Or App 119, 490 P2d 205 ( 1 9 7 1 ) , 
we c o n s i d e r e d t h e same q u e s t i o n as i s p r e s e n t e d h e r e . I n d e t e r m i n i n g t h a t t h e 
c l a i m was t i m e l y , we s a i d : 

"The e v i d e n c e t a k e n a t t h e t i m e o f t h e h e a r i n g d i s c l o s e s t h a t t h e 
c l a i m a n t had d i f f i c u l t i e s w i t h h i s s h o u l d e r and neck f o r about two 
y e a r s p r i o r t o t h e t i m e he f i l e d h i s o c c u p a t i o n a l d i s e a s e c l a i m on 
Fe b r u a r y 17, 1970. I t a l s o d i s c l o s e s t h a t d u r i n g t h i s p e r i o d he had 
been t o l d by d o c t o r s t h a t t h e r e was a r e l a t i o n s h i p between h i s work 
and h i s p h y s i c a l d i f f i c u l t i e s . I t f a i l s t o d i s c l o s e any e v i d e n c e 
t h a t any d o c t o r a t any t i m e p r i o r t o t h e f i l i n g o f t h e c l a i m s p e c i f 
i c a l l y t o l d him, s i m p l y and d i r e c t l y , t h a t h i s c o n d i t i o n a r o s e o u t 
o f h i s employment, o r a n y t h i n g c l e a r l y t o t h a t e f f e c t . " 

See also Robinson v. SAIF, 69 Or App 534, 686 P2d 1053, rev den 298 Or 238 
( 1 9 8 4 ) . I t i s n o t enough, as employer contends, t h a t t h e m e d i c a l r e p o r t s 
d i s c l o s e t h a t a c l a i m a n t has a d i s e a s e . The c l a i m a n t must have been i n f o r m e d 
" s i m p l y and d i r e c t l y " t h a t h i s d i s e a s e arose o u t o f h i s employment. 

A f f i r m e d . 

C i t e as 106 Or App 416 (1991) March 20, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Reubin B. Coleman, C l a i m a n t . 

REUBIN B. COLEMAN, P e t i t i o n e r , 
v. 

PACCAR-WAGNER MINING, Respondent. 
(WCB No. 87-16252; CA A63165) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and. s u b m i t t e d February 15, 1991. 
M i c h a e l D. Royce, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . On t h e b r i e f 

were Daina U p i t e and Royce, Swanson & Thomas, P o r t l a n d . 
G. Joseph G o r c i a k , P o r t l a n d , argued t h e cause f o r r e s p o n d e n t . W i t h him on 

t h e b r i e f was T e r r a l l & M i l l e r , P o r t l a n d . 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 

DE MUNIZ, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
s u s t a i n i n g employer's d e n i a l o f an o c c u p a t i o n a l d i s e a s e c l a i m f o r a r e s p i r a t o r y 
c o n d i t i o n . Because we conclude t h a t t h e Board's d e c i s i o n i s n o t s u p p o r t e d by 
i t s f i n d i n g s , we r e v e r s e and remand. 

C l a i m a n t e x p e r i e n c e s r e s p i r a t o r y symptoms when exposed t o r u s t i n h i b i t o r s 
used by employer. S e v e r a l d o c t o r s have examined c l a i m a n t , and a l l agree t h a t 
h i s symptoms a r e b r o u g h t on by t h e o n - t h e - j o b exposure, e i t h e r d i r e c t l y o r 
because o f a " n e u r o p s y c h i a t r i c " response. The p o i n t o f d i s p u t e appears t o 
co n c e r n t h e s i g n i f i c a n c e o f t h e f a c t t h a t t h e e v i d e n c e does n o t show t h a t 
c l a i m a n t i s a l l e r g i c t o t h e chemicals used i n t h o s e p r o d u c t s , o n l y t h a t he 



1980 Coleman v. Paccar-Waqner M i n i n g Van N a t t a ' s 

e x p e r i e n c e s i r r i t a t i o n when exposed t o them. No d o c t o r has ev e r suggested t h a t 
c l a i m a n t ' s symptoms a r e n o t b r o u g h t on by t h e exposure. 

The Board f i r s t f o u n d t h a t t h e evidence does n o t e s t a b l i s h t h a t c l a i m a n t 
has a p r e e x i s t i n g r e s p i r a t o r y c o n d i t i o n . R e l y i n g on t h e o p i n i o n o f Dr. Bardana, 
i t t h e n f o u n d t h a t he has n o t e s t a b l i s h e d t h a t h i s work exposure i s t h e m a j o r 
c o n t r i b u t i n g cause o f h i s r e s p i r a t o r y c o n d i t i o n . Bardana r e p o r t e d t h a t , a l 
t h o u g h t h e on t h e j o b exposure had r e s u l t e d i n " t r a n s i e n t mucous membrane i r r i -
t a t i o n a l syndrome," he does n o t have an o c c u p a t i o n a l d i s e a s e . Bardana d i d n o t , 
as t h e Board's o p i n i o n s u g g e s t s , a t t r i b u t e c l a i m a n t ' s symptoms t o o f f - t h e - j o b 
e x p o s u r e s , such as smoke, dog h a i r , exhaust, d u s t and exhaust o r d u s t and o i l s . 
R a t h e r , Bardana b e l i e v e d t h a t c l a i m a n t has a m i l d form o f c h r o n i c s i n u s i t i s t h a t 
became symptomatic as a r e s u l t o f , b u t was n o t changed by, h i s o n - t h e - j o b expo
su r e t o r u s t i n h i b i t o r s . I f , as Bardana a p p a r e n t l y b e l i e v e s , c l a i m a n t has a 
m i l d , f o r m o f c h r o n i c s i n u s i t i s , t h a t i s a p r e e x i s t i n g c o n d i t i o n ; t h e Board's 
r e l i a n c e on Bardana's o p i n i o n i s i n c o n s i s t e n t w i t h i t s f i n d i n g t h a t c l a i m a n t 
does n o t s u f f e r f r o m a p r e e x i s t i n g c o n d i t i o n . On remand, t h e Board must c l a r i f y 
t h a t a p p a r e n t i n c o n s i s t e n c y . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C i t e as 106 Or App 421 (1991) March 20, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Gordon C. Green, C l a i m a n t . 

GORDON C. GREEN, P e t i t i o n e r , 
v. 

PELTON CONCRETE, and SAIF CORPORATION, Respondents. 
(86-09604; CA A63997) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d January 16, 1991. 
Robe r t J. Neuberger, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f was P o z z i , W i l s o n , A t c h i s o n , O'Leary & Conboy, P o r t l a n d . 
Ann K e l l e y , A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h her on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 

PER CURIAM Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
r e v e r s i n g t h e r e f e r e e ' s d e c i s i o n t h a t he i s permanently and t o t a l l y d i s a b l e d . 
A l t h o u g h we agree w i t h employer t h a t s u b s t a n t i a l e v i d e n c e s u p p o r t s t h e Board's 
f i n d i n g s c o n c e r n i n g permanent and t o t a l d i s a b i l i t y , we r e v e r s e and remand t o t h e 
Board, because t h e r e i s a p r e l i m i n a r y i s s u e t h a t must be d e c i d e d . 

From t h e o u t s e t , c l a i m a n t has contended t h a t t h e d e t e r m i n a t i o n o r d e r , 
w h i c h awarded him 30 p e r c e n t permanent p a r t i a l d i s a b i l i t y f o r l o s s o f use o f h i s 
r i g h t l e g , was i n a d e q u a t e . I n t h e a l t e r n a t i v e , he contended t h a t t h e o r d e r had 
been e n t e r e d p r e m a t u r e l y . We conclude t h a t he p r e s e r v e d t h e a l t e r n a t i v e i s s u e 
f o r Board r e v i e w . Because t h e r e f e r e e found t h a t c l a i m a n t was p e r m a n e n t l y and 
t o t a l l y d i s a b l e d , she h e l d t h a t she d i d n o t need t o address whether t h e c l a i m 
had been p r e m a t u r e l y c l o s e d . The Board, i n r e v e r s i n g t h e r e f e r e e , a l s o f a i l e d 
t o a d dress whether t h e c l a i m had been p r e m a t u r e l y c l o s e d . C o n t r a r y t o t h e 
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r e f e r e e ' s r e a s o n i n g , whether t h e c l a i m was p r e m a t u r e l y c l o s e d i s a q u e s t i o n t h a t 
must be d e c i d e d b e f o r e any award o f b e n e f i t s can be made. 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C i t e as 106 Or App 423 (1991) March 20, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f R i n a l d o F. S i n c l a i r , C l a i m a n t . 

CHAMPION INTERNATIONAL, P e t i t i o n e r , 
v. 

RINALDO F. SINCLAIR, Respondent. 
(86-09427; CA A63843) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and s u b m i t t e d February 8, 1991. 
B r i a n L. Pocock, Eugene, argued t h e cause and f i l e d t h e b r i e f f o r p e t i t i o n e r . 
Karen M. Werner, Eugene, argued t h e cause f o r r e s p o n d e n t . W i t h her on t h e 

b r i e f were R i c h a r d T. Kropp and Emmons, Kropp, K r y g e r , A l e x a n d e r & Egan, Albany. 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 

PER CURIAM 
Reversed and remanded f o r f u r t h e r p r o c e e d i n g s n o t i n c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

Employer p e t i t i o n s f o r r e v i e w o f an o r d e r o f t h e Workers' Compensation 
Board h o l d i n g t h a t c l a i m a n t ' s c o n d i t i o n has worsened s i n c e t h e l a s t arrangement 
o f compensation and t h a t he i s permanently and t o t a l l y d i s a b l e d as a r e s u l t o f a 
back i n j u r y t h a t was superimposed on a compensable p s y c h o l o g i c a l c o n d i t i o n . 

S u b s t a n t i a l e v i d e n c e s u p p o r t s t h e Board's f i n d i n g t h a t i t w ould be f u t i l e 
f o r c l a i m a n t t o seek work. However, t h e Board made no f i n d i n g c o n c e r n i n g 
c l a i m a n t ' s w i l l i n g n e s s t o work, and t h a t i s a p r e r e q u i s i t e t o e n t i t l e m e n t t o 
b e n e f i t s f o r permanent and t o t a l d i s a b i l i t y . SAIF v. Stephen, 308 Or 4 1 , 48, 
774 P2d 1103 ( 1 9 8 9 ) . 

C l a i m a n t c o r r e c t l y concedes t h a t , i n t h e event t h a t he i s d e t e r m i n e d on 
remand t o be p e r m a n e n t l y and t o t a l l y d i s a b l e d , t h e Board s h o u l d c o n s i d e r whether 
employer i s e n t i t l e d t o an o f f s e t f o r permanent p a r t i a l d i s a b i l i t y b e n e f i t s p a i d 
b e f o r e t h e e f f e c t i v e d a t e o f t h e d e t e r m i n a t i o n o f permanent t o t a l d i s a b i l i t y . 
V.W. Johnson & Sons v. Johnson, 103 Or App 355, 797 P2d 396 ( 1 9 9 0 ) , r e v den 311 
Or 60 ( 1 9 9 1 ) . 

Reversed and remanded f o r f u r t h e r p r o c e e d i n g s n o t i n c o n s i s t e n t w i t h t h i s 
o p i n i o n . 
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C i t e as 106 Or App 477 (1991) A p r i l 3, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f R i c h a r d H. Church, C l a i m a n t . 

LIBERTY NORTHWEST INSURANCE CORP • t and NORRIS & STEVENS, P e t i t i o n e r s , 
v. 

RICHARD H. CHURCH, KINSMAN INVESTORS, and UNITED PACIFIC INSURANCE, Respondents. 
(WCB Case Nos. 88-08913, 88-08912, 88-0506 & 88-02266; CA A64096) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d January 22, 1991. 
S t a f f o r d J. H a z e l e t t , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

p e t i t i o n e r s . 
Ralph M. Yenne, Salem, argued t h e cause and f i l e d t h e b r i e f f o r r e s p o n d e n t 

Church. 
C r a i g A. S t a p l e s , P o r t l a n d , argued t h e cause f o r r e s p o n d e n t s Kinsman 

I n v e s t o r s and U n i t e d P a c i f i c I n s u r a n c e . W i t h him on t h e b r i e f was R o b e r t s , 
R e i n i s c h , Mackenzie, Healey & W i l s o n , P.C., P o r t l a n d . 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
DE MUNIZ, J. 
Reversed and remanded f o r e n t r y o f an o r d e r t h a t Kinsman I n v e s t o r s i s 

c l a i m a n t ' s employer. 

N o r r i s & Stevens, I n c . , R e a l t o r s (N & S) , seeks r e v i e w o f a d e c i s i o n o f 
t h e Workers' Compensation Board d e t e r m i n i n g t h a t i t , and n o t Kinsman I n v e s t o r s 
(Kinsman), i s c l a i m a n t ' s employer. 

The Board's f i n d i n g s a r e s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . Kinsman, a 
p a r t n e r s h i p , and N & S e n t e r e d i n t o a p r o p e r t y management agreement whereby N & 
S agreed t o manage, r e n t and d i r e c t o p e r a t i o n o f Kinsman's r e a l p r o p e r t y , 
i n c l u d i n g The Park Apartments. Under t h e agreement, N & S had t h e power t o 

"employ, pay, d i r e c t and d i s c h a r g e a l l employees deemed by t h e agent 
n e c e s s a r y f o r t h e o p e r a t i o n and maintenance o f s a i d p r e m i s e s ; a l l 
such employees c o n c l u s i v e l y s h a l l be and deemed t o be f o r a l l p u r 
poses t h e employees o f t h e owner and not employees o f t h e agent and 
t h e agent s h a l l n o t be r e s p o n s i b l e f o r any o f t h e i r a c t s , d e f a u l t s 
o r n e g l i g e n c e o r f o r any e r r o r o f judgment o r m i s t a k e o f law o r o f 
f a c t i n c o n n e c t i o n w i t h t h e i r employment, conduct o r d i s c h a r g e . " 

Kinsman agreed t o c a r r y w o r k e r s ' compensation i n s u r a n c e f o r t h e employees and t o 
h o l d N & S harml e s s f r o m a l l c l a i m s . 

C l a i m a n t c o m p l e t e d an a p p l i c a t i o n f o r employment as an apart m e n t complex 
manager. The a p p l i c a t i o n d i d n o t i d e n t i f y t h e name o f t h e employer. C l a i m a n t 
s i g n e d an employment agreement i n January, 1986, which p r o v i d e d : 

" I t i s u n d e r s t o o d t h a t managers a re employees o f [The Park A p a r t 
ments] w h i c h i s managed by N o r r i s & Stevens, R e a l t o r s who w i l l p r o 
v i d e s o l e d i r e c t i o n and s u p e r v i s i o n as agents o f owners." 

The agreement f u r t h e r p r o v i d e d : 

" I t i s u n d e r s t o o d t h a t N o r r i s & Stevens, R e a l t o r s a c t i n g as age n t s 
f o r t h e owners, has t h e r i g h t t o c a n c e l t h i s agreement f o r t h w i t h f o r 
cause." 
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A g a i n , t h e name o f t h e owner o f The Park Apartments was n o t d i s c l o s e d . I n 
May, 1987, c l a i m a n t r e c e i v e d a l e t t e r f rom a g e n e r a l p a r t n e r o f Kinsman, con
g r a t u l a t i n g him on h i s good work. 

Kinsman l i s t e d c l a i m a n t as i t s employee on i t s t a x forms and a l s o a c q u i r e d 
w o r k e r s ' compensation i n s u r a n c e f o r him. Claimant s u b m i t t e d wage r e q u e s t s t o N 
& S. The Board found t h a t c l a i m a n t was p a i d by Kinsman f o r h i s work a t The Park 
A p a r t m e n t s . B e g i n n i n g i n August, 1987, c l a i m a n t a l s o r e c e i v e d payment f r o m N & 
5 f o r work done a t t h e Plaza Shopping Center, a b u i l d i n g under d i f f e r e n t 
o w n e r s h i p . 

C l a i m a n t was i n j u r e d i n October, 1987, when he f e l l f r o m a l a d d e r w h i l e 
c l e a n i n g g u t t e r s a t The Park Apartments. He f i l l e d o u t a c l a i m f o r m , w h i c h g o t 
s e n t t o Kinsman. Kinsman's i n s u r e r d e f e r r e d acceptance o r d e n i a l o f t h e c l a i m 
and began p a y i n g i n t e r i m compensation and p r o v i d i n g v o c a t i o n a l s e r v i c e s . At 
t h a t t i m e , c l a i m a n t t o l d t h e v o c a t i o n a l worker t h a t h i s employer was N & S. I n 
March, 1988, Kinsman d e n i e d r e s p o n s i b i l i t y f o r t h e c l a i m on t h e ground t h a t 
c l a i m a n t was t h e employee o f N & S. N & S de n i e d r e s p o n s i b i l i t y f o r a c l a i m 
t h a t c l a i m a n t t h e n s u b m i t t e d t o i t and, because a l l p a r t i e s agreed t h a t t h e 
c l a i m was compensable, t h e Workers' Compensation D i v i s i o n i s s u e d an o r d e r under 
ORS 656.307 d e s i g n a t i n g Kinsman's i n s u r e r as t h e p a y i n g agency. 

I n a f f i r m i n g t h e r e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t was t h e employee o f N 
6 S, t h e Board r e l i e d on t h e s e f a c t s : 

"The p r o p e r t y manager by c o n t r a c t had t h e r e s p o n s i b i l i t y t o oversee 
t h e maintenance o f t h e owner's p r o p e r t y . They [ s i c ] h i r e d t h e 
c l a i m a n t ; t h e y s u p e r v i s e d him; t h e y e v a l u a t e d him and t o l d him what 
he s h o u l d do t o improve h i s performance; t h e y s e n t him i n s t r u c t i o n s 
f r o m t i m e t o t i m e ; and t h e y e v e n t u a l l y f i r e d him. 

"C l a i m a n t was p a i d from a t r u s t f u n d s e t up f o r Park A p a r t m e n t s . 
H i s wages were a b u s i n e s s expense o f t h e owner. The owner d i d n ' t 
have and/or never e x e r c i s e d d i r e c t c o n t r o l o v e r t h e c l a i m a n t . The 
t r u s t f u n d was funded by r e n t s from t h e apartment complex. The 
p r o p e r t y manager c o u l d a u t h o r i z e r e p a i r s up t o $750.00 w i t h o u t t h e 
owner's c o n s e n t . 

"The c l a i m a n t h i m s e l f was under t h e i m p r e s s i o n t h a t N o r r i s & Stevens 
were h i s employers [ s i c ] . H i s pay check was se n t by N o r r i s & 
Stevens o r he p i c k e d i t up i n t h e i r [ s i c ] o f f i c e . " 

Kinsman co n t e n d s , r e l y i n g on Newport Seafood v. Shine, 71 Or App 119, 124, 
691 P2d 132 ( 1 9 8 4 ) , t h a t whether t h e r e i s an employment r e l a t i o n s h i p must be 
v i e w e d f r o m t h e w o r k e r ' s p e r s p e c t i v e and t h a t t h e q u e s t i o n i s wh e t h e r c l a i m a n t 
c o n s i d e r e d N & S o r Kinsman t o be h i s employer. I t contends t h a t , because t h e 
Board f o u n d t h a t c l a i m a n t b e l i e v e d t h a t N & S was h i s employer, i t was h i s 
employer f o r purposes o f w o r k e r s ' compensation law. Kinsman's r e l i a n c e on 
Newport Seafood i s m i s p l a c e d . That case i n v o l v e d an a p p l i c a t i o n o f t h e "loaned 
s e r v a n t " d o c t r i n e . I t s a n a l y s i s has no b e a r i n g h e r e . 

The two elements necessary t o c r e a t e an employment r e l a t i o n s h i p f o r t h e 
purposes o f w o r k e r s ' compensation a re a c o n t r a c t t o pay r e m u n e r a t i o n f o r s e r 
v i c e s and t h e r i g h t t o d i r e c t and c o n t r o l t h e s e r v i c e s o f t h e w o r k e r . ORS 
65 6 . 0 0 5 ( 1 3 ) ; ORS 656.005(27); Martelli v. R. A. Chambers and Associates, 310 Or 
529, 800 P2d 766 ( 1 9 9 0 ) . The Board's f i n d i n g s s u p p o r t o n l y t h e c o n c l u s i o n t h a t 
c l a i m a n t was employed by Kinsman, n o t N & S. A l t h o u g h c l a i m a n t may n o t have 
r e a l i z e d i t , h i s w r i t t e n c o n t r a c t o f employment was w i t h Kinsman, as t h e owner 
o f The Park Apar t m e n t s . A l t h o u g h he may n o t have known i t , he was p a i d by 



1984 L i b e r t y Northwest v. Church Van N a t t a ' 3 

Kinsman, and Kinsman e x e r c i s e d i t s power t o c o n t r o l h i s d a i l y work a c t i v i t i e s 
t h r o u g h i t s a g e n t , N & S. Kinsman t r e a t e d c l a i m a n t as i t s employee f o r a l l p u r 
poses. The Board e r r e d i n h o l d i n g t h a t c l a i m a n t was employed by N & S. 

N & S i s c o r r e c t t h a t c l a i m a n t ' s b e n e f i t s s h o u l d be d e t e r m i n e d s o l e l y on 
t h e b a s i s o f t h e wages t h a t he earned as manager o f The Park A p a r t m e n t s . Bolton 
v. Oregonian Publishing, 93 Or App 289, 761 P2d 1354 ( 1 9 8 8 ) . 

Reversed and remanded f o r e n t r y o f an o r d e r t h a t Kinsman I n v e s t o r s i s 
c l a i m a n t ' s employer. 

C i t e as 106 Or App 488 (1991) A p r i l 10, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
ARLAN W. TAAL, A p p e l l a n t , 

v. 
UNION PACIFIC RAILROAD COMPANY, Respondent. 

(A8811-05958; CA A64279) 

Appeal f r o m C i r c u i t C o u r t , Multnomah County. 
W i l l i a m C. S n o u f f e r , Judge. 
Argued and s u b m i t t e d F e b r u a r y 1 1 , 1991. 
James N. Westwood, P o r t l a n d , argued t h e cause f o r a p p e l l a n t . W i t h him on t h e 

b r i e f s were M i l l e r , Nash, Wiener, Hager & C a r l s e n , Thomas M. Sc h n e i g e r and 
B r i c k e r , Z a k o v i c s & Q u e r i n , P.C., P o r t l a n d . 

Thomas W. Brown, P o r t l a n d , argued t h e cause f o r r e s p o n d e n t . W i t h him on t h e 
b r i e f was Cosgrave, Vergeer & K e s t e r , P o r t l a n d . 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 

RICHARDSON, P.J. 
Reversed and remanded. 

P l a i n t i f f , a r a i l r o a d w orker, b r o u g h t t h i s a c t i o n a g a i n s t h i s employer 
under t h e F e d e r a l Employers' L i a b i l i t y A ct (FELA) , 45 USC { 51 e t seg, a l l e g i n g 
t h a t he s u f f e r s t h e o c c u p a t i o n a l d i s e a s e s o f h e a r i n g l o s s and t i n n i t u s . The 
c o m p l a i n t was f i l e d on November 1, 1988. Defendant moved f o r summary judgment 
on t h e gro u n d t h a t t h e a c t i o n i s b a r r e d by t h e t h r e e - y e a r l i m i t a t i o n p e r i o d o f 
45 USC { 56. The t r i a l c o u r t g r a n t e d t h e m o t i o n , and p l a i n t i f f a p p e a l s f r o m t h e 
r e s u l t i n g judgment. We r e v e r s e and remand. 

The i s s u e i s whether t h e evidence i n t h e summary judgment p r o c e e d i n g 
l e a v e s a m a t e r i a l f a c t u a l q u e s t i o n as t o whether p l a i n t i f f knew o r s h o u l d have 
known " t h e c o n d i t i o n and i t s cause" b e f o r e November 1, 1985. See McCoy v. Union 
Pacific Railroad Co., 102 Or App 620, 623-24, 796 P2d 646 ( 1 9 9 0 ) , and 
a u t h o r i t i e s t h e r e c i t e d . Defendant r e l i e d on a r e c o r d e d i n t e r v i e w w i t h 
p l a i n t i f f by i t s c l a i m s agent, which t o o k p l a c e i n Feb r u a r y , 1988. P l a i n t i f f 
t o l d t h e agent t h a t he f i r s t n o t i c e d a h e a r i n g problem " i n t h e m i d d l e o f 1985," 
w h i c h he l a t e r e x p l a i n e d , i n response t o t h e agent's q u e s t i o n , meant "June, J u l y 
o r August, somewhere around t h e r e . I don't know e x a c t l y . " 

P l a i n t i f f s u b m i t t e d h i s d e p o s i t i o n , t a k e n a p p r o x i m a t e l y one y e a r a f t e r t h e 
i n t e r v i e w w i t h t h e agent, and contends t h a t i t c r e a t e d a m a t e r i a l f a c t u a l ques
t i o n and would s u p p o r t a f i n d i n g t h a t h i s d i s c o v e r y o f t h e pr o b l e m o c c u r r e d 
a f t e r November 1, 1985. We quot e from t h e d e p o s i t i o n : 
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"Q. [By d e f e n d a n t ' s a t t o r n e y ] And i n t h a t s t a t e m e n t [ t o t h e a g e n t ] 
i t i n d i c a t e d t h a t you f i r s t n o t i c e d a h e a r i n g problem i n e i t h e r June 
or J u l y o r August o f 1985. 
"A. [By p l a i n t i f f ] Yes. 
"Q. D i d you i n d i c a t e t h a t a t t h a t time? 
"A. A t t h a t t i m e I d i d . 
"Q. Are you t e l l i n g me t h a t t h a t ' s n o t c o r r e c t now o r — 
"A. That ' s c o r r e c t , t h a t ' s n o t c o r r e c t ? 
"Q. That' s n o t c o r r e c t ? 
"A. R i g h t . 
"Q. And why do you say t h a t ? 
"A. I l o o k e d a t t h e d o c t o r ' s s t a t e m e n t . 
"Q. Which d o c t o r ' s statement? 
"A. [Joseph] P e t r u s e k 
"Q. And what was i t about P e t r u s e k ' s s t a t e m e n t t h a t s u g g e s t e d t h a t 
e a r l i e r s t a t e m e n t about when you f i r s t n o t i c e d y o u r h e a r i n g problem 
was i n c o r r e c t ? 
"A. The d a t e . 
• • * * * * * 
"Q. Why d i d you conclude t h a t i t was n o t c o r r e c t ? 
"A. The d a t e t h a t I t o o k t h e e x a m i n a t i o n . 
"Q. So you co n c l u d e d from l o o k i n g a t Dr. P e t r u s e k ' s c h a r t n o t e , 
w h i c h shows t h a t you saw him on November 7 t h , 1985, t h a t t h e d a t e o f 
June, J u l y o r August o f 1985 was n o t c o r r e c t ? 
"A. T h a t ' s r i g h t . 
> • * * * * * 
"Q. When d i d you f i r s t n o t i c e a problem w i t h y o u r h e a r i n g ? 
"A. 1 d o n ' t know. P r o b a b l y November 5 t h o r 6 t h o f '85. 
"Q. And what b r o u g h t i t t o your a t t e n t i o n a t t h a t t i m e ? 
"A. I was o u t s i d e a t my s i s t e r ' s p l a c e and she l e f t and went t o t h e 
house and I asked her why and she s a i d t h e phone was r i n g i n g . 
" * * * * * 
"Q. And t h i s was on t h e 5th? 
"A. 5 t h o r 6 t h , I don't e x a c t l y — one o r t h e o t h e r o f t h o s e days. 
" * * * * * 
"Q. And t h e n what happened? 
"A. W e l l , t h e more I t h o u g h t about i t , I t h o u g h t maybe I b e t t e r do 
some t h i n g , f i n d o u t i f I d i d have a problem, so I c o n t a c t e d Dr. 
P e t r u s e k and had an e x a m i n a t i o n t h e ne x t day o r so. 
"Q. So you were a b l e t o schedule an e x a m i n a t i o n w i t h him on a day's 
advance n o t i c e ? You hadn't scheduled t h a t b e f o r e ? 
"A. I d o n ' t remember. I t wasn't v e r y l o n g . 
" * * * * * 
"Q. * * * And you never asked t h a t a n o t h e r d o c t o r r e f e r you t o Dr. 
P e t r u s e k so t h a t you c o u l d have y o u r s e l f examined f o r a h e a r i n g 
problem? 
"A. Dr. K u b l e r . 
"Q. Oh, you d i d ask him t o do t h a t ? 
"A. Yeah. 
"Q. And when d i d you ask him t o do t h a t ? 
"A. The day t h a t I made t h e appointment [ w i t h P e t r u s e k ] , somewhere 
around i n t h a t area t h e r e . 
• • * * * * * 
"Q. So i t would have been e i t h e r November 5 t h o r 6 t h t h a t you went 
i n t o see Dr. Kubl e r ? Or d i d you go i n t o see him? 
"A. I do n ' t remember, I don't remember e x a c t l y . 
" * * * * * 
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"Q. * * * But i n any e v e n t , when you d i d t a l k t o Dr. K u b l e r , i t was 
a t t h a t t i m e t h a t you wanted t o have y o u r s e l f t e s t e d because you 
f e l t you had a h e a r i n g problem a t t h a t t i m e ; i s t h a t c o r r e c t ? 
• • * * * * * 
"A. T h a t ' s t h e reason I t a l k e d t o him. 
' • * * * * * 
"Q. Mr. T a a l , I j u s t want t o f i n d o u t how sur e you a r e as t o when 
you t a l k e d t o Dr. K u b l e r . And assume we f i n d a r e c o r d t h a t shows 
t h a t you t a l k e d t o him about t h i s h e a r i n g problem p r i o r t o November 
o f 1985, would you have any s t r o n g d i s p u t e w i t h t h a t ? 
"A. No." 

The p a r t i e s s t i p u l a t e d a t t h e h e a r i n g t h a t p l a i n t i f f c o n s u l t e d K u b l e r b e f o r e t h e 
end o f O c t o b e r , 1985. 

Defendant argues t h a t , under Clapp v. Oregonian Publishing Company, 83 Or 
App 575, 732 P2d 928 ( 1 9 8 7 ) , and Henderson-Rubio v. May Dept. Stores, 53 Or App 
575, 632 P2d 1289 ( 1 9 8 1 ) , p l a i n t i f f c o u l d n o t c r e a t e a genuine i s s u e o f f a c t 
s i m p l y by u s i n g h i s d e p o s i t i o n t o c o n t r a d i c t h i s e a r l i e r s t a t e m e n t s t o t h e 
agent. P l a i n t i f f r e l i e s on Cope v. Western American Ins. Co., 95 Or App 114, 
768 P2d 410 ( 1 9 8 9 ) , a f f ' d 309 Or 232, 785 P2d 1050 ( 1 9 9 0 ) , where we s a i d : 

" I n Henderson-Rubio, t h e p l a i n t i f f was r e p e a t e d l y asked d u r i n g 
d e p o s i t i o n t o s t a t e t h e b a s i s f o r h i s o v e r t i m e wage c l a i m . He 
s p e c i f i c a l l y s t a t e d t h a t i t was based on h i s u n d e r s t a n d i n g o f 
f e d e r a l wage law, b u t t h a t he was n o t aware o f any company p o l i c y 
r e g a r d i n g t h e m a t t e r . A f t e r t h e employer f i l e d a m o t i o n f o r summary 
judgment, t h e p l a i n t i f f f i l e d an a f f i d a v i t a s s e r t i n g t h a t t h e 
employer had a p o l i c y r e g a r d i n g o v e r t i m e wages. We h e l d i n t h a t 
case t h a t such an a f f i d a v i t c o u l d n o t c r e a t e a genuine i s s u e o f 
f a c t . However, we l i m i t e d t h e case t o i t s f a c t s : 

" ' T h i s i s n o t a case where p l a i n t i f f ' s a f f i d a v i t e x p l a i n s o r adds t o 
h i s d e p o s i t i o n ; n e i t h e r does he c l a i m t h a t he was conf u s e d a t t h e 
t i m e o f h i s d e p o s i t i o n . P l a i n t i f f ' s a f f i d a v i t d i r e c t l y c o n f l i c t s 
w i t h h i s d e p o s i t i o n t e s t i m o n y . He made no a t t e m p t t o e x p l a i n t h i s 
i n c o n s i s t e n c y . ' 53 Or App a t 585. 

"We e x p l a i n e d f u r t h e r i n a f o o t n o t e : 

"'Not a l l d i s c r e p a n c i e s c o n t a i n e d i n an a f f i d a v i t j u s t i f y a c o u r t ' s 
r e f u s a l t o g i v e credence t o such evidence. Our decision is limited 
to the facts of this and similar cases, where the two statements are 
clearly inconsistent and no attempt is made to explain the inconsis
tency. ' 53 Or App a t 585 n 6 . ( C i t a t i o n s o m i t t e d ; emphasis s u p p l i e d . ) 

" I n t h i s case, p l a i n t i f f d i d o f f e r an e x p l a n a t i o n f o r t h e i n c o n s i s 
t e n c y between her d e p o s i t i o n t e s t i m o n y and t h e a s s e r t i o n s made i n 
her a f f i d a v i t . " 95 Or App a t 119. 

See also Georges v. Severson, 94 Or App 4 1 , 764 P2d 586 ( 1 9 8 8 ) . 

S i m i l a r l y , h e r e , p l a i n t i f f ' s d e p o s i t i o n does o f f e r an e x p l a n a t i o n f o r t h e 
i n c o n s i s t e n c y . P l a i n t i f f s t a t e d t h a t h i s e a r l i e r r e c o l l e c t i o n o f June, J u l y o r 
August as t h e t i m e o f d i s c o v e r y was c o r r e c t e d by h i s s e e i n g i n t h e c h a r t n o t e s 
t h a t he d i d n o t c o n s u l t P e t r u s e k u n t i l November. I n f e r e n t i a l l y , h i s p o i n t i s 
t h a t he now r e c a l l s d i s c o v e r i n g t h e c o n d i t i o n a t o r around t h e t i m e t h a t he saw 
P e t r u s e k and t h a t h i s p r i o r remembrance o f an e a r l i e r d a t e was wrong. 
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Defendant argues, i n essence, t h a t p l a i n t i f f ' s e x p l a n a t i o n i s u n b e l i e v a b l e 
and a "sham." Defendant p o i n t s o u t , i n p a r t i c u l a r , t h a t p l a i n t i f f t o l d t h e 
c l a i m s agent i n t h e i n t e r v i e w t h a t he had seen P e t r u s e k i n November, 1985. 
T h e r e f o r e , h i s l a t e r r e a d i n g o f Petrusek's n o t e c o u l d n o t have changed any 
r e c o l l e c t i o n s t h a t he had a t t h e t i m e o f t h e i n t e r v i e w . Defendant a n a l o g i z e s 
t h e s i t u a t i o n t o Clapp v. Oregonian Publishing Company, supra, where we s a i d : 

" I n h i s d e p o s i t i o n p l a i n t i f f d i d n o t a t f i r s t u n e q u i v o c a l l y deny 
c o n v e r s a t i o n s w i t h d e f e n d a n t ' s employes, and h i s a f f i d a v i t c o n t a i n s 
a c l a i m t h a t he was confused when he gave t h e r e l e v a n t d e p o s i t i o n 
t e s t i m o n y . The c l a i m o f c o n f u s i o n has no f a c t u a l p r e d i c a t e . The 
d e p o s i t i o n q u e s t i o n s were c l e a r and u n d e r s t a n d a b l e . I n any e v e n t , 
p l a i n t i f f f i n a l l y d i d u n e q u i v o c a l l y s t a t e t h a t h i s b e l i e f t h a t h i s 
d e a l e r s h i p w o u ld be renewed was n o t based on a n y t h i n g d e f e n d a n t had 
t o l d him. P l a i n t i f f ' s a f f i d a v i t does n o t c r e a t e a genuine i s s u e o f 
f a c t when t h e d e p o s i t i o n t e s t i m o n y r e f l e c t s no c o n f u s i o n . The t r i a l 
c o u r t p r o p e r l y g r a n t e d summary judgment f o r d e f e n d a n t on t h i s c l a i m . 
P l a i n t i f f ' s argument t h a t t h e t r i a l c o u r t ' s d e c i s i o n t o d i s r e g a r d 
t h e a f f i d a v i t c o n s t i t u t e s a d e t e r m i n a t i o n o f f a c t i s w i t h o u t m e r i t . 
P l a i n t i f f c onfuses c r e d i b i l i t y i s s u e s w i t h t h e c o u r t ' s d u t y t o 
i g n o r e sham i s s u e s i n d e t e r m i n i n g t h e a p p r o p r i a t e n e s s o f a summary 
judgment." 83 Or App a t 580. ( C i t a t i o n s o m i t t e d . ) 

We now d i s a p p r o v e t h a t i d e a . The l i n e between c r e d i b i l i t y q u e s t i o n s and 
"sham" a s s e r t i o n s o f f a c t s i s n o n - e x i s t e n t . C r e d i b i l i t y q u e s t i o n s a r e f o r t h e 
f a c t f i n d e r ; t h e y a r e n o t f o r t h e c o u r t t o r e s o l v e i n d e a l i n g w i t h c o n t r a d i c t o r y 
e v i d e n c e i n a summary judgment s e t t i n g . As s t a t e d i n Henderson-Rubio v. May 
Dept. Stores, supra, 53 Or App a t 585, t h e r u l e i s t h a t a l a t e r sworn st a t e m e n t 
c annot c r e a t e a q u e s t i o n o f f a c t by c o n t r a d i c t i n g an e a r l i e r one on a f a c t u a l 
i s s u e i f t h e i n c o n s i s t e n c y i s n o t e x p l a i n e d o r i f t h e r e was no c o n f u s i o n a t t h e 
t i m e o f t h e e a r l i e r s t a t e m e n t . When t h e r e i s an e x p l a n a t i o n o r a p r o t e s t a t i o n 
o f c o n f u s i o n , i t i s n o t w i t h i n t h e p r o v i n c e o f t h e t r i a l c o u r t o r us t o d i s b e 
l i e v e i t f o r purposes o f a summary judgment m o t i o n . There i s no re a s o n why con
t r a d i c t o r y e v i d e n c e from t h e same p a r t y o r w i t n e s s i s l e s s c a p a b l e t h a n i n c o n 
s i s t e n t e v i d e n c e f r o m s e p a r a t e sources t o c r e a t e a d i s p u t e d f a c t q u e s t i o n . I t 
i s t h e f a c t f i n d e r ' s r o l e t o d e c i d e which i s t r u e . 

For t h e same reason, we r e j e c t d e f e n d a n t ' s argument t h a t the^ d e p o s i t i o n 
i t s e l f shows t h a t p l a i n t i f f d i s c o v e r e d h i s c o n d i t i o n , a t t h e l a t e s t , when he saw 
K u b l e r i n Octobe r , 1985. That evidence may be i n c o n f l i c t w i t h p l a i n t i f f ' s 
s t a t e m e n t s i n t h e d e p o s i t i o n t h a t he f i r s t d i s c o v e r e d h i s h e a r i n g problems on 
November 5 o r 6, when he c o u l d n o t hear t h e t e l e p h o n e r i n g , o r when he c o n s u l t e d 
P e t r u s e k on November 7. Assuming t h a t t h e r e i s a c o n f l i c t , i t a l s o i s f o r t h e 
t r i e r o f f a c t t o r e s o l v e . P l a i n t i f f ' s d e p o s i t i o n r a i s e s g enuine i s s u e s o f 
m a t e r i a l f a c t as t o when t h e d i s c o v e r y o f h i s c o n d i t i o n o c c u r r e d , and t h e c o u r t 
e r r e d by g r a n t i n g summary judgment. See McCoy v. Union Pacific Railroad Co., 
supra, 102 Or App a t 624. 

P l a i n t i f f a l s o argues t h a t t h e c o u r t e r r e d by r e j e c t i n g h i s t h e o r y t h a t 
t h e l i m i t a t i o n s i s s u e — a n d p o s s i b l y t h e l i a b i l i t y i s s u e — i n t h i s case i s s u b j e c t 
t o t h e " n e g l i g e n t assignment" d o c t r i n e . See McCoy v. Union Pacific Railroad 
Co., supra, 102 Or App a t 627, and a u t h o r i t i e s t h e r e c i t e d . Because t h e i s s u e 
may a r i s e on remand, we address i t . P l a i n t i f f ' s argument i s a d v e r s e l y answered 
by McCoy, 102 Or App a t 627. 

Reversed and remanded. 
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C i t e as 106 Or App 654 (1991) A p r i l 17, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Non-complying S t a t u s o f Gary-Adams-Trucking. 

RALPH B. WISE, P e t i t i o n e r , 
v. 

GARY-ADAMS-TRUCKING and SAIF CORPORATION, Respondents. 
(WCB 89-11090; CA A62765) 

J u d i c i a l Review f r o m D i r e c t o r o f In s u r a n c e and Finance. 
Argued and s u b m i t t e d October ,24, 1990. 
James L. Edmunson, Eugene, argued t h e cause and f i l e d t h e b r i e f f o r 

p e t i t i o n e r . 
Denise S. F r i s b e e and B r y a n t , Emerson & F i t c h , Redmond, f i l e d t h e b r i e f f o r 

r e s p o n d e n t Gary-Adams-Trucking. 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

re s p o n d e n t SAIF C o r p o r a t i o n . W i t h him on t h e b r i e f were Dave Frohnmayer, 
A t t o r n e y G e n e r a l , and V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 

RICHARDSON, P.J. 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f a f i n a l o r d e r o f t h e D i r e c t o r o f t h e Department 
o f I n s u r a n c e and Fi n a n c e , i s s u e d p u r s u a n t t o ORS 656.740(3), d i s m i s s i n g employ
e r ' s r e q u e s t f o r r e v i e w o f t h e D i r e c t o r ' s proposed o r d e r t h a t employer i s a non-
c o m p l y i n g employer. C l a i m a n t contends t h a t t h e D i r e c t o r e r r e d by d e n y i n g him 
a t t o r n e y f e e s . We a f f i r m . 

C l a i m a n t was i n j u r e d w h i l e w o r k i n g f o r employer. The D i r e c t o r i s s u e d a 
proposed o r d e r h o l d i n g t h a t employer had not co m p l i e d w i t h t h e w o r k e r s ' compen
s a t i o n l a w s . ORS 656 . 7 4 0 ( 1 ) . Employer r e q u e s t e d r e v i e w , ORS 6 5 6 . 7 4 0 ( 3 ) , and a 
h e a r i n g was s e t , b u t n e i t h e r employer nor h i s cou n s e l appeared. C l a i m a n t ap
peared w i t h h i s a t t o r n e y and was examined by co u n s e l f o r t h e D i r e c t o r . Employ
e r ' s c o u n s e l s e n t a l e t t e r t h e n e x t day t o t h e r e f e r e e a p o l o g i z i n g f o r n o t 
a p p e a r i n g and s t a t i n g t h a t employer's r e q u e s t f o r h e a r i n g had been w i t h d r a w n . 
The r e f e r e e i s s u e d an o r d e r d i s m i s s i n g t h e r e q u e s t f o r r e v i e w , w h i c h became a 
f i n a l o r d e r o f t h e D i r e c t o r . ORS 656.740(3). C l a i m a n t r e q u e s t e d a t t o r n e y f e e s 
p u r s u a n t t o ORS 65 6 . 3 8 2 ( 2 ) . The r e f e r e e d e n i e d t h e r e q u e s t . 

We e x p r e s s no o p i n i o n about whether ORS 656.382(2) a u t h o r i z e s a t t o r n e y 
f e e s f o r a c l a i m a n t f o r p a r t i c i p a t i o n i n a h e a r i n g r e g a r d i n g a no n c o m p l y i n g 
employer p u r s u a n t t o ORS 656.740(3). The D i r e c t o r d i d n o t make a d e c i s i o n on 
t h e m e r i t s , so t h e r e i s no p r e d i c a t e f o r an award o f a t t o r n e y f e e s under ORS 
65 6 . 3 8 2 ( 2 ) , even i f t h a t s t a t u t e o t h e r w i s e a u t h o r i z e s them. Terlouw v. Jesuit 
Seminary, 101 Or App 493, 790 P2d 1215, r e v den 310 Or 282 ( 1 9 9 0 ) ; Liberty 
Northwest Ins. Corp. v. McKellips, 100 Or App 549, 786 P2d 1321 ( 1 9 9 0 ) ; Agripac, 
Inc. v. Kitchel, 73 Or App 132, 698 P2d 69 (19 8 5 ) . 

A f f i r m e d . 
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C i t e as 106 Or App 670 (1991) A p r i l 17, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Denise Kupetz, C l a i m a n t . 
AETNA CASUALTY COMPANY and FIRST SECURITY REALTY, P e t i t i o n e r s , 

v. 
DENISE KUPETZ, Respondent. 

(WCB No. 88-02897; CA A60868) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d January 17, 1990. 
A l l e n W. Lyons, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r s . W i t h him on t h e 

b r i e f s was Scheminske & Lyons, P o r t l a n d . 
Karen M. Werner, Eugene, argued t h e cause and f i l e d t h e b r i e f f o r r e s p o n d e n t . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 
NEWMAN, J. 
A f f i r m e d . 
D e i t s , J. d i s s e n t i n g . 

Employer seeks r e v i e w o f a Workers' Compensation Board o r d e r t h a t adopted 
and a f f i r m e d t h e r e f e r e e ' s o r d e r a l l o w i n g c l a i m a n t ' s c l a i m . We a f f i r m . 

The r e f e r e e made t h e s e f i n d i n g s : 

" C l a i m a n t has had temporomandibular j o i n t [ ( T M J ) ] problems s i n c e 
1979. She had s u r g e r y f o r t h i s problem i n J u l y 1982 and a g a i n i n 
A p r i l 1984. 

"Claim a n t worked as a l o a n o f f i c e r f o r t h e employer [ F i r s t Secu
r i t y R e a l t y ] f o r about t h r e e and a h a l f y e a r s . As p a r t o f h e r work, 
she i n s p e c t e d homes under c o n s t r u c t i o n , e s p e c i a l l y t h o s e homes i n 
t h e H i l l s b o r o area near her home. She o f t e n i n s p e c t e d t h e homes i n 
H i l l s b o r o on her way t o o r from work. O c c a s i o n a l l y , c l a i m a n t worked 
on Sundays, her scheduled day o f f work, b u t she d i d n o t work S a t u r 
days because she was a Seventh Day A d v e n t i s t and i t was a g a i n s t h er 
r e l i g i o n t o work from sundown on F r i d a y t o sundown on S a t u r d a y . 
When she i n s p e c t e d homes, she u s u a l l y f i l l e d o u t an i n s p e c t i o n 
s h e e t . She mig h t a l s o i n s p e c t a home a f t e r t h e l o a n money was d i s 
p e r s e d [ s i c ] t o see i f t h e homes were m a r k e t a b l e and t h e r e was no 
v a n d a l i s m . 

" I n e a r l y October 1984, c l a i m a n t worked on an account f o r a 
c o n t r a c t o r named Mr. Bracco. He was u n r e l i a b l e and c l a i m a n t ' s 
employer was p a r t i c u l a r l y c a r e f u l about s e e i n g t h a t he had p e r f o r m e d 
h i s work i n o r d e r t o p r o t e c t t h e i r l o a n . 

"On October 5, 1984, i n t h e morning, on her way t o work, c l a i m 
a n t i n s p e c t e d one o f Mr. Bracco's houses i n a development w i t h i n a 
m i l e o f c l a i m a n t ' s home. Mr. Bracco was n o t t h e r e . A l t h o u g h Mr. 
Bracco had n o t hung two c a b i n e t s and two c l o s e t d o o r s , plumber one 
t o i l e t , i n s t a l l e d a w a l l h e a t e r o r completed t h e f i n i s h e d g r a d i n g , 
she completed an in-house i n s p e c t i o n r e c o r d t h a t i n d i c a t e d t h a t t h e 
work was 100 p e r c e n t completed. C o m p l e t i o n o f t h i s f o r m a u t h o r i z e d 
payment o f t h e l o a n b a l a n c e . 

"Mr. Bracco b r o u g h t i n a r e q u e s t f o r w i t h d r a w a l o f c o n t r a c t f u n d s t o 
c l a i m a n t ' s o f f i c e on t h e a f t e r n o o n o f October 5, 1984. C l a i m a n t ' s s u p e r v i s o r 
approved t h e draw because t h e i n s p e c t i o n c a r d i n d i c a t e d t h a t t h e work was 
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c o m p l e t e , b u t c l a i m a n t d i d n o t i s s u e t h e check f o r t h e b a l a n c e o f t h e l o a n 
a c c o u n t on Oct o b e r 5, 1984, because t h e ite m s n o t l i s t e d on t h e i n s p e c t i o n 
r e c o r d were n o t done. She i n f o r m e d Mr. Bracco t h a t he needed t o c o m p l e t e t h e 
i t e m s b e f o r e payment. 

"On Sunday, October 7, 1984, c l a i m a n t and her husband r o d e t h e i r 
b i k e s f r o m t h e i r house t o t h e c o n s t r u c t i o n p r o j e c t . C l a i m a n t 
b r i e f l y l o o k e d a t a n o t h e r home t h a t had been completed and t h e n r o d e 
t o t h e Bracco house t o see i f t h e c o n t r a c t o r had completed t h e t a s k s 
t h a t had n o t been done on October 5, 1984. Clai m a n t went i n t h e 
house and checked on t h e c o n t r a c t o r ' s work. She t h e n g o t on h e r 
b i k e and f e l l on l o o s e g r a v e l , i n j u r i n g her jaw, elbow, nose and 
knee. 

"On October 7, 1984, c l a i m a n t c a l l e d a co-employee and t o l d h e r 
t h a t she had i n j u r e d h e r s e l f when she f e l l o f f a b i k e . She t o l d h er 
s u p e r v i s o r and o t h e r employees about her i n j u r y f r o m f a l l i n g f r o m a 
b i k e on Monday October 8, 1984. She d i d n o t t e l l anyone t h a t t h e 
i n j u r y o c c u r r e d w h i l e she [was] on a b i k e t r i p t o i n s p e c t a c o n t r a c 
t o r ' s home, t h a t she had i n s p e c t e d t h e Bracco home on t h e weekend o r 
t h a t h er i n j u r y was i n any way connected t o her j o b . C l a i m a n t r e g u 
l a r l y r e c e i v e d e x t r a pay f o r o v e r t i m e work, b u t d i d n o t r e q u e s t pay
ment f o r her i n s p e c t i o n on October 7, 1984. 

"As a r e s u l t o f c l a i m a n t ' s October 7, 1984 a c c i d e n t , she had 
a d d i t i o n a l TMJ problems. She t o l d her p h y s i c i a n about i n j u r i n g h er 
jaw i n a b i k e a c c i d e n t , b u t d i d n o t ment i o n t h e l o c a t i o n o f t h e 
a c c i d e n t o r i n d i c a t e t h a t t h e a c c i d e n t o c c u r r e d w h i l e she was 
i n s p e c t i n g a home f o r her j o b . She had an o t h e r s u r g e r y i n November 
1984. She had d i f f i c u l t y g e t t i n g Blue Cross t o cover her m e d i c a l 
expenses, because she had e n r o l l e d f o r t h e i n s u r a n c e d u r i n g a non-
open e n r o l l m e n t p e r i o d as a r e s u l t o f her husband's l o s s o f j o b 
i n s u r a n c e . She a g g r e s s i v e l y pursued coverage o f her TMJ m e d i c a l 
b i l l s by B l u e Cross. 

"C l a i m a n t l e f t her employment w i t h t h e employer's p r e d e c e s s o r i n 
F e b r u a r y 1987. She worked a t ano t h e r company u n t i l May 1987, when 
she q u i t because o f a p e r s o n a l i t y c o n f l i c t w i t h her boss. She had 
a d d i t i o n a l TMJ s u r g e r y i n August 1987. She has c o n t i n u e d t o have 
problems and need t r e a t m e n t f o r her jaw. 

"Sometime i n November 1987, c l a i m a n t spoke w i t h her a t t o r n e y on 
a n o t h e r m a t t e r and he suggested she f i l e a Workers' Compensation 
c l a i m . C l a i m a n t f i l e d an 801 form on December 24, 1987. On Ja n 
u a r y 2 1 , 1988, t h e i n s u r e r d e n i e d c l a i m a n t ' s c l a i m on t h e gr o u n d 
t h a t h e r i n j u r y d i d n o t occur on t h e j o b and t h e m e d i c a l e v i d e n c e 
i n d i c a t e d t h a t she had a p r e - e x i s t i n g c o n d i t i o n . 

"The o n l y m e d i c a l evidence i n t h i s case, p r o v i d e d a f t e r t h e 
d e n i a l was i s s u e d , has l i n k e d c l a i m a n t ' s TMJ problems a f t e r O ctober 
1984 t o h e r October 7, 1984 b i k e a c c i d e n t . " 

The r e f e r e e f o u n d t h a t c l a i m a n t and her husband were c r e d i b l e . He 
co n c l u d e d t h a t c l a i m a n t ' s i n j u r y arose i n t h e course and scope o f her 
employment, because t h e b i c y c l e a c c i d e n t o c c u r r e d when she was l e a v i n g t h e 
Bracco house a f t e r she had i n s p e c t e d i t on October 7, 1984. He c o n c l u d e d 
t h a t t h e r e was no q u e s t i o n about m e d i c a l c a u s a t i o n , because t h e o n l y m e d i c a l 
e v i d e n c e i n t h i s r e c o r d — t h a t o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n and a c o n s u l t i n g 
p h y s i c i a n — s h o w e d t h a t c l a i m a n t ' s TMJ problems a f t e r October, 1984, were l i n k e d 
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t o t h e b i k e a c c i d e n t t h a t o c c u r r e d on October 7. The r e f e r e e a l s o c o n c l u d e d 
t h a t employer had f a i l e d t o prove t h a t i t was p r e j u d i c e d by t h e l a t e f i l i n g . 
The Board a f f i r m e d and adopted t h e o r d e r o f t h e r e f e r e e . I t a l s o s t a t e d t h a t i t 
a greed t h a t i n s u r e r had f a i l e d t o e s t a b l i s h p r e j u d i c e as a r e s u l t o f c l a i m a n t ' s 
l a t e f i l i n g . 1 

Employer a s s i g n s as e r r o r t h e Board's d e t e r m i n a t i o n t h a t employer d i d n o t 
e s t a b l i s h t h a t c l a i m a n t ' s l a t e f i l i n g a c t u a l l y p r e j u d i c e d i t . We w i l l a f f i r m i f 
t h a t f i n d i n g i s r e a s o n a b l e on t h e whole r e c o r d and, t h e r e f o r e , i s s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e . Garcia v. Boise Cascade Corp., 309 Or 292, 787 P2d 884 
( 1 9 9 0 ) . ^ ORS 656.265(1) r e q u i r e s t h a t a c l a i m a n t g i v e an employer n o t i c e o f an 
a c c i d e n t r e s u l t i n g i n an i n j u r y w i t h i n 30 days. ORS 656.265(4) p r o v i d e s : 

" F a i l u r e t o g i v e n o t i c e as r e q u i r e d by t h i s s e c t i o n b a r s a c l a i m 
under ORS 656.001 t o 656.794 u n l e s s : 

" ( a ) The employer had knowledge o f t h e i n j u r y o r d e a t h , o r t h e 
i n s u r e r o r s e l f - i n s u r e d employer has n o t been p r e j u d i c e d by f a i l u r e 
t o r e c e i v e t h e n o t i c e . " 

The b u r den i s on t h e employer t o prove p r e j u d i c e . Inkley v. Forest Fiber 
Products Co., 288 Or 337, 348, 605 P2d 1175 ( 1 9 8 0 ) . Passage o f t i m e a l o n e i s 
n o t s u f f i c i e n t t o e s t a b l i s h p r e j u d i c e ; t h e employer must show a c t u a l p r e j u d i c e . 
Argonaut Ins. Co. v. Mock, 95 Or App 1, 6, 768 P2d 401, r e v den 308 Or 79 
( 1 9 8 9 ) . I t must o f f e r f a c t s , n o t merely c o n c l u s o r y s t a t e m e n t s o r s p e c u l a t i o n , 
t o make i t s showing. Nat. Farm. Ins. v. Scofield, 57 Or App 23, 26, 643 P2d 
1290 ( 1 9 8 2 ) . 

I t i s i m p o r t a n t t o i d e n t i f y p r e c i s e l y i n what way employer a s s e r t s t h a t i t 
was a c t u a l l y p r e j u d i c e d . I t argues t h a t i t was hampered i n i t s a b i l i t y t o 
i n v e s t i g a t e t h e case t o d e t e r m i n e whether t h e a c c i d e n t was w o r k - r e l a t e d , because 
two co-employees t e s t i f i e d t h a t t h e y c o u l d n o t remember whether c l a i m a n t had 
t o l d them t h a t t h e a c c i d e n t o c c u r r e d a t t h e j o b s i t e b u t t h e y d i d n o t t h i n k t h a t 
she had, and c l a i m a n t ' s s u p e r v i s o r c o u l d n o t remember what she had t o l d them. 

1 Employer a s s i g n s as e r r o r t h a t t h e Board a f f i r m e d t h e r e f e r e e ' s o r d e r 
w i t h o u t o p i n i o n and, t h e r e f o r e , f a i l e d t o s e t f o r t h f i n d i n g s o r a reasoned 
e x p l a n a t i o n t o s u p p o r t i t s c o n c l u s i o n . The Board's o r d e r , however, i s adequate 
f o r r e v i e w . When t h e Board a f f i r m s t h e r e f e r e e , i t i s n o t r e q u i r e d t o w r i t e i t s 
own f i n d i n g s and c o n c l u s i o n s ; i t may adopt t h o s e o f t h e r e f e r e e . Armstrong v. 
Asten-Hill Co., 90 Or App 200, 752 P2d 312 ( 1 9 8 8 ) . 

^ I n G a r c i a , t h e Supreme Court s a i d : 

" I f a f i n d i n g i s r e a s o n a b l e i n l i g h t o f c o u n t e r v a i l i n g as w e l l as 
s u p p o r t i n g e v i d e n c e , t h e f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l e v i 
dence. See Armstrong v. Asten-Hill Co., 90 Or App 200, 206, 752 P2d 
312 ( 1 9 8 8 ) . 

"Here, t h e Court o f Appeals d i d n o t e v a l u a t e a l l t h e e v i d e n c e 
t o d e t e r m i n e whether a r e a s o n a b l e person c o u l d have made t h e f i n d 
i n g s t h a t t h e r e f e r e e and t h e Board made on t h e e v i d e n t i a r y r e c o r d . 
I n s t e a d , t h e c o u r t concluded t h a t c e r t a i n e v i d e n c e s u p p o r t e d f i n d 
i n g s d i f f e r e n t f r o m t h o s e reached by t h e r e f e r e e and t h a t t h e r e f 
e r e e (and t h e Board) t h u s e r r e d . The Court o f Appeals e f f e c t i v e l y 
has s u b s t i t u t e d i t s view o f t h e e v i d e n c e , c o n t r a r y t o ORS 
1 8 3 . 4 8 2 ( 8 ) ( c ) . That was an i n c o r r e c t a p p l i c a t i o n o f t h e s u b s t a n t i a l 
e v i d e n c e s t a n d a r d o f r e v i e w . " 309 Or a t 295. 
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The Board made f i n d i n g s c o n c e r n i n g what c l a i m a n t t o l d h er co-employees on 
October 7 and 8, 1984, about her i n j u r y o f October 7. I t f o u n d t h a t she d i d not 
t e l l them t h a t t h e a c c i d e n t o c c u r r e d on t h e j o b . Employer does n o t c h a l l e n g e 
t h a t f i n d i n g . I n d e e d , two co-employees, employer's w i t n e s s e s , t e s t i f i e d 
c o n s i s t e n t l y w i t h c l a i m a n t ' s t e s t i m o n y t h a t she had n o t t o l d them where she was 
i n j u r e d o r t h a t t h e a c c i d e n t o c c u r r e d w h i l e she was i n s p e c t i n g t h e house. What 
employer seems t o suggest i s t h a t what t h e o t h e r co-employees f o r g o t , and would 
have t e s t i f i e d t o i f t h e y c o u l d have remembered i t , i s t h a t c l a i m a n t t o l d them 
t h a t t h e b i k e a c c i d e n t had not o c c u r r e d on t h e j o b . That i s p u r e s p e c u l a t i o n . 
On t h i s r e c o r d , t h e Board c o u l d r e a s o n a b l y conclude t h a t employer d i d n o t show 
t h a t i t was p r e j u d i c e d by t h e f a i l u r e o f some co-employees t o r e c a l l what 
c l a i m a n t had s a i d about t h e a c c i d e n t . 

A l t h o u g h t h e d o c u m e n t a t i o n showed t h a t c l a i m a n t c e r t i f i e d t h e house as 100 
p e r c e n t c o m p l e t e on F r i d a y , October 5, she p l a u s i b l y e x p l a i n e d why she i n s p e c t e d 
t h e house a g a i n on Sunday, October 7. She t e s t i f i e d t h a t , on October 5, t h e r e 
were some house d e t a i l s s t i l l t o be completed. Her s u p e r v i s o r c o r r o b o r a t e d 
c l a i m a n t ' s t e s t i m o n y i n p a r t when he t e s t i f i e d t h a t houses sometimes were c e r 
t i f i e d as 100 p e r c e n t complete when d e t a i l s s t i l l remained u n f i n i s h e d . More
o v e r , employer does n o t c h a l l e n g e t h e Board's f i n d i n g t h a t some d e t a i l s o f t h e 
house were s t i l l u n f i n i s h e d a f t e r c l a i m a n t had c e r t i f i e d i t as c o m p l e t e , t h a t 
t h e a c c o u n t w i t h t h e b u i l d i n g c o n t r a c t o r was a problem account and t h a t c l a i m a n t 
i s s u e d t h e check a f t e r t h e c e r t i f i c a t i o n i n o r d e r t o ind u c e t h e c o n t r a c t o r t o 
complete t h e b u i l d i n g . Employer a l s o does n o t c h a l l e n g e t h e Board's f i n d i n g 
t h a t c l a i m a n t d i d n o t i s s u e t h e check on October 5 because c e r t a i n work was un
f i n i s h e d . The b u i l d e r , Bracco, c o u l d have c o n f i r m e d o r d i s p u t e d p a r t s o f c l a i m 
a n t ' s t e s t i m o n y , b u t employer made no e f f o r t t o l o c a t e Bracco o r t o e s t a b l i s h 
t h a t he c o u l d n o t be l o c a t e d o r be produced as a w i t n e s s . 

The d o c u m e n t a t i o n a l s o showed t h a t c l a i m a n t had n o t c l a i m e d o v e r t i m e f o r 
t h e i n s p e c t i o n on October 7, a l t h o u g h i t was her u s u a l p r a c t i c e t o c l a i m o v e r 
t i m e f o r such i n s p e c t i o n s . C l a i m a n t does n o t d i s p u t e t h e showing i n t h e docu
m e n t a t i o n t h a t she d i d n o t c l a i m o v e r t i m e . She t e s t i f i e d , however, t h a t , a t 
t i m e s , r a t h e r t h a n r e p o r t o v e r t i m e , she t o o k compensatory t i m e f o r o v e r t i m e 
work. Her s u p e r v i s o r c o r r o b o r a t e d t h a t t e s t i m o n y . C l a i m a n t e x p l a i n e d t h e seem
i n g d i s c r e p a n c i e s between her v e r s i o n o f eve n t s and t h e documentary e v i d e n c e . 
The Board c o u l d r a t i o n a l l y c onclude t h a t t h e a v a i l a b l e d o c u m e n t a t i o n d i d n o t add 
s i g n i f i c a n t w e i g h t t o t h e l a c k o f r e c o l l e c t i o n o f some o f her co-employees. 

I n sum, i f c l a i m a n t had f i l e d her c l a i m w i t h i n 30 days a f t e r t h e a c c i d e n t 
and had t e s t i f i e d c r e d i b l y t o t h e same e f f e c t as she d i d h e r e , employer w o u l d 
have been l e f t w i t h o n l y t h e same impeaching f a c t o r s t h a t t h e Board c o u l d r e a 
s o n a b l y f i n d were i n a d e q u a t e t o show a c t u a l p r e j u d i c e : t h a t she c e r t i f i e d t h e 
house as 100 p e r c e n t c o m p l e t e , t h a t she d i d n o t f i l e a c l a i m f o r o v e r t i m e and 
t h a t she d i d n o t t e l l anyone t h a t she f e l l when she was i n s p e c t i n g t h e house. 
E s s e n t i a l l y , t h e r e f o r e , employer i s a s s e r t i n g t h a t c l a i m a n t i s n o t c r e d i b l e . 
The r e f e r e e and t h e Board, however, found t h a t c l a i m a n t and her husband a r e 
c r e d i b l e . The f i n d i n g o f c r e d i b i l i t y i s , o f cour s e , c e n t r a l . The r e f e r e e ob
s e r v e d t h e i r demeanors, and t h e c r e d i b i l i t y f i n d i n g i s based, a t l e a s t i n p a r t , 
on t h o s e o b s e r v a t i o n s . C l a i m a n t ' s t e s t i m o n y was p l a u s i b l e and i n t e r n a l l y con
s i s t e n t and was c o r r o b o r a t e d i n p a r t by her s u p e r v i s o r . Moreover, t h e i s s u a n c e 
o f t h e check t o t h e b u i l d e r on Monday, October 7, i s c o n s i s t e n t w i t h h e r t e s t i 
mony. The Board's f i n d i n g t h a t c l a i m a n t and her husband were c r e d i b l e b i n d s us. 

Employer a l s o argues t h a t t h e t h r e e - y e a r d e l a y i m p a i r e d i t s a b i l i t y t o 
a s c e r t a i n t h e e x t e n t o f c l a i m a n t ' s i n j u r y and i t s r e l a t i o n s h i p t o a p r e e x i s t i n g 
c o n d i t i o n . I t a s s e r t s t h a t t h e faded memories o f o t h e r employees hampered i t 
f r o m o b t a i n i n g i n f o r m a t i o n about c l a i m a n t ' s m e d i c a l h i s t o r y . The b a s i s o f t h a t 
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a s s e r t i o n i s t h a t two employees, who work i n t h e p a y r o l l d e p a r t m e n t , t e s t i f i e d 
t h a t c l a i m a n t had had some coverage problems w i t h Blue Cross, t h e company's 
i n s u r e r . N e i t h e r w i t n e s s c o u l d r e c a l l whether t h e problems were due t o c l a i m 
a n t ' s p r e e x i s t i n g TMJ c o n d i t i o n o r some o t h e r cause. Both t e s t i f i e d t h a t t h e y 
had no access now t o t h e r e c o r d s o f t h e e a r l i e r c l a i m and t h a t F i r s t S e c u r i t y 
R e a l t y , employer, was now a d i f f e r e n t e n t i t y . 

I t i s i m m a t e r i a l , however, t h a t c e r t a i n employees d i d n o t have access t o 
c l a i m a n t ' s r e c o r d s and t h a t t h e i r memories had f a d e d , because employer had 
access. I t s u b m i t t e d as p a r t o f t h e r e c o r d c l a i m a n t ' s Blue Cross c l a i m form f o r 
her s u r g e r y a f t e r t h e a c c i d e n t . F u r t h e r m o r e , c l a i m a n t ' s complete m e d i c a l h i s 
t o r y , d a t i n g back t o 1980, i n c l u d i n g her t r e a t m e n t f o r TMJ b e f o r e t h e a c c i d e n t , 
i s p a r t o f t h e r e c o r d . 

Employer a l s o argues t h a t i t was p r e j u d i c e d by i t s i n a b i l i t y t o o b t a i n a 
t i m e l y m e d i c a l e x a m i n a t i o n contemporaneous w i t h t h e a c c i d e n t , because c l a i m a n t 
had p r e e x i s t i n g TMJ problems and i t was a l s o p o s s i b l e t h a t i n t e r v e n i n g o r 
nonemployment causes c o n t r i b u t e d t o her c o n d i t i o n a f t e r t h e b i k e a c c i d e n t . 

Employer p u t n o t h i n g i n t h e r e c o r d , however, t o e s t a b l i s h how f a i l u r e t o o b t a i n 
a contemporaneous e x a m i n a t i o n p r e j u d i c e d i t . C l a i m a n t ' s t r e a t i n g p h y s i c i a n and 
a c o n s u l t i n g p h y s i c i a n s a i d t h a t her i n j u r y on October 7 was t h e s o l e and major 
c o n t r i b u t i n g cause o f her subsequent m e d i c a l problems. Employer does n o t a s s e r t 
t h a t t h e d i agnoses were i n any way i n a c c u r a t e o r t h a t a p h y s i c i a n o f employer's 
c h o o s i n g w o u l d have i n t e r p r e t e d t h e d a t a d i f f e r e n t l y . The Board f o u n d : 

"The o n l y m e d i c a l evidence i n t h i s case, p r o v i d e d a f t e r t h e d e n i a l 
was i s s u e d , has l i n k e d c l a i m a n t ' s TMJ problems after October 1984 t o 
h e r October 7, 1984 b i k e a c c i d e n t . " (Emphasis s u p p l i e d . ) 

Employer never asked f o r a m e d i c a l e x a m i n a t i o n o r f o r a p h y s i c i a n o f i t s own 
c h o o s i n g t o r e v i e w c l a i m a n t ' s r e c o r d s , and i t o f f e r e d no e x p e r t o p i n i o n on t h e 
i m p a c t o f a new jaw i n j u r y on her p r e e x i s t i n g TMJ c o n d i t i o n . Employer o f f e r e d 
no e v i d e n c e t h a t s u p p o r t s i t s a s s e r t i o n t h a t i t was p r e j u d i c e d because i t c o u l d 
n o t o b t a i n a m e d i c a l e x a m i n a t i o n s h o r t l y a f t e r t h e a c c i d e n t . 

I n t h e l i g h t o f t h e whole r e c o r d , i n c l u d i n g b o t h t h e s u p p o r t i n g and t h e 
c o u n t e r v a i l i n g e v i d e n c e , t h e Board's f i n d i n g t h a t employer f a i l e d t o show a c t u a l 
p r e j u d i c e was r e a s o n a b l e . See G a r c i a v. Boise Cascade Corp., s u p r a . 

A f f i r m e d . 

DEITS, J . , d i s s e n t i n g . * 

The m a j o r i t y h o l d s t h a t t h e Board d i d n o t e r r i n c o n c l u d i n g t h a t employer 
was n o t p r e j u d i c e d by c l a i m a n t ' s t h r e e year d e l a y i n f i l i n g her c l a i m f o r 
w o r k e r s ' compensation. I d i s a g r e e . 

As t h e m a j o r i t y c o r r e c t l y p o i n t s o u t , t h e c l a i m here i s n o t b a r r e d i f 
employer has n o t been p r e j u d i c e d by t h e f a i l u r e t o r e c e i v e t i m e l y n o t i c e o f t h e 
c l a i m . ORS 6 5 6 . 2 6 5 ( 4 ) . The burden t o prove t h a t t h e d e l a y has caused p r e j u d i c e 
i s on employer, and mere passage o f t i m e i s n o t s u f f i c i e n t t o meet t h a t burden. 
A r g o n a u t I n s . Co. v. Mock, 95 Or App 1, 768 P2d 401, r e v den 308 Or 79 ( 1 9 8 9 ) . 
However, employer d i d more t h a n t h a t here. As we s t a t e d i n A r g o n a u t , 95 Or App 
a t 6, " t h e passage o f t i m e may have an impact on t h e a b i l i t y t o make a t i m e l y 
i n v e s t i g a t i o n o r t o seek c u r r e n t m e d i c a l t r e a t m e n t and e x a m i n a t i o n s . " That i s 
e x a c t l y what employer a s s e r t s o c c u r r e d here. 



1994 Aetna C a s u a l t y v. Kupetz Van N a t t a ' s 

One o f t h e i s s u e s i n t h e case was whether c l a i m a n t was i n s p e c t i n g a house 
a t t h e t i m e o f t h e b i c y c l e a c c i d e n t and was, t h e r e f o r e , a c t i n g w i t h i n t h e scope 
o f h e r employment. Four o f c l a i m a n t ' s co-workers and a fo r m e r s u p e r v i s o r were 
w i t n e s s e s a t t h e h e a r i n g . Employer c a l l e d t h r e e o f t h o s e w i t n e s s e s . They were 
asked w h e t h e r c l a i m a n t had t o l d them a t t h e t i m e o f t h e a c c i d e n t t h a t she had 
i n j u r e d h e r s e l f w h i l e on t h e j o b . Two co-workers t e s t i f i e d t h a t t h e y spoke w i t h 
her t h e n e x t day. They c o u l d n o t remember t h e d e t a i l s o f t h e i r c o n v e r s a t i o n s , 
b u t r e c a l l e d t h a t she had n o t s a i d t h a t i t happened on a j o b s i t e . A n o t h e r co
wor k e r t a l k e d on t h e t e l e p h o n e w i t h c l a i m a n t on t h e a f t e r n o o n o f t h e a c c i d e n t , 
and she c o u l d n o t r e c a l l i f c l a i m a n t s a i d where o r what t h e y were d o i n g . Her 
s u p e r v i s o r t e s t i f i e d t h a t he c o u l d n o t remember a n y t h i n g about t h e s p e c i f i c s o f 
her a c c i d e n t because i t had o c c u r r e d almost f o u r y e a r s b e f o r e t h e h e a r i n g . Her 
c o - w o r k e r s ' l a c k o f r e c o l l e c t i o n i s p a r t i c u l a r l y s i g n i f i c a n t because, a l t h o u g h 
i t was c l a i m a n t ' s u s u a l p r a c t i c e t o c l a i m o v e r t i m e f o r such i n s p e c t i o n s , t h e 
r e c o r d s showed t h a t she had c l a i m e d no o v e r t i m e f o r t h i s work. F u r t h e r , t h e 
d o c u m e n t a t i o n t h a t was a v a i l a b l e c o n c e r n i n g t h e house t h a t c l a i m a n t a l l e g e d l y 
i n s p e c t e d showed t h a t t h e house had been i n s p e c t e d i n August and had been 
approved as com p l e t e two days b e f o r e t h e October a c c i d e n t . ^ 

The m a j o r i t y c o n c l u d e s t h a t c l a i m a n t o f f e r e d a c r e d i b l e e x p l a n a t i o n f o r 
t h e i n c o n s i s t e n c i e s i n t h e r e c o r d s and, t h e r e f o r e , t h a t employer was n o t p r e j u 
d i c e d by t h e w i t n e s s e s ' i n a b i l i t y t o remember c o n v e r s a t i o n s t h a t had o c c u r r e d 
t h r e e y e a r s b e f o r e t h e h e a r i n g . The p o i n t i s , however, t h a t we cannot know how 
t h e w i t n e s s e s w o u ld have t e s t i f i e d , had t h e y been a b l e t o remember what was s a i d 
a t t h e t i m e o r what employer m i g h t have been a b l e t o d i s c o v e r i f i t had been 
a b l e t o c o n d u c t a t i m e l y i n v e s t i g a t i o n . The w i t n e s s e s m i g h t have p r o v i d e d e v i 
dence t h a t undermined c l a i m a n t ' s c r e d i b i l i t y . I t i s t h e s e gaps i n t h e w i t 
nesses' memories t h a t p r e j u d i c e d employer. C l a i m a n t ' s f a i l u r e t o f i l e t h e c l a i m 
u n t i l o v e r t h r e e y e a r s a f t e r t h e a c c i d e n t i n t e r f e r e d w i t h employer's a b i l i t y t o 
d e t e r m i n e whether t h e a c c i d e n t o c c u r r e d i n t h e course o f her employment. 

An a d d i t i o n a l i s s u e a t t h e h e a r i n g was t h e e x t e n t o f c l a i m a n t ' s i n j u r y and 
i t s r e l a t i o n s h i p t o a p r e e x i s t i n g c o n d i t i o n . Two o f t h e w i t n e s s e s had been r e 
s p o n s i b l e f o r p a y r o l l f u n c t i o n s . They t e s t i f i e d t h a t c l a i m a n t had f i l e d a c l a i m 
f o r h e r p r e e x i s t i n g c o n d i t i o n and had had some problems w i t h t h e company's i n 
s u r e r , b u t t h e y d i d n o t r e c a l l t h e d e t a i l s o f t h e problems. They b o t h s t a t e d 
t h a t F i r s t S e c u r i t y , employer t h e n , was a d i f f e r e n t e n t i t y now and t h a t t h e y now 
had no access t o t h e r e c o r d s o f t h e e a r l i e r c l a i m . A l t h o u g h i t i s c o r r e c t , as 
t h e m a j o r i t y p o i n t s o u t , t h a t many o f c l a i m a n t ' s p a s t m e d i c a l and i n s u r a n c e 
r e c o r d s a r e i n t h e r e c o r d , what i s absent i s t h e r e c o l l e c t i o n o f t h e s e co-
employees as t o t h e n a t u r e o f c l a i m a n t ' s problems t h a t c l a i m a n t had i n o b t a i n i n g 
m e d i c a l c overage. One o f t h e co-employees t e s t i f i e d t h a t she c o u l d n o t remember 
t h e problems t h a t c l a i m a n t had i n o b t a i n i n g coverage f o r her TMJ b e f o r e t h e 
a c c i d e n t , b u t t h a t i t may have been t h a t t h e i n s u r e r e x c l u d e d TMJ o r t h a t c o v e r 
age was n o t a v a i l a b l e because t h e c o n d i t i o n was p r e e x i s t i n g . A g a i n , t h i s i n f o r 
m a t i o n may have undermined c l a i m a n t ' s c r e d i b i l i t y and may have been p e r t i n e n t t o 
d e t e r m i n i n g t h e r e l a t i o n s h i p o f c l a i m a n t ' s p r e e x i s t i n g TMJ c o n d i t i o n and t h e 
b i k e a c c i d e n t . 

1 The m a j o r i t y contends t h a t employer was n o t d i l i g e n t i n p u r s u i n g a l l o f 
t h e w i t n e s s e s t h a t i t c o u l d because i t d i d n o t c a l l Bracco, t h e b u i l d e r . 
However, t h e f a i l u r e t o c a l l Bracco does n o t n e c e s s a r i l y r e f l e c t a l a c k o f 
d i l i g e n c e . H i s t e s t i m o n y was o n l y necessary t o r e b u t c l a i m a n t ' s t h e o r y , r a i s e d 
f o r t h e f i r s t t i m e a t t h e h e a r i n g , t h a t she was h o l d i n g funds "over h i s head" t o 
ensure t h a t he had completed t h e house b e f o r e g i v i n g him a check. 
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F u r t h e r , because o f t h e d e l a y i n f i l i n g t h e c l a i m , employer was un a b l e t o 
o b t a i n i t s own m e d i c a l e x a m i n a t i o n contemporaneous w i t h t h e a c c i d e n t . The 
m a j o r i t y c o n c l u d e s t h a t t h i s makes no d i f f e r e n c e , because c l a i m a n t ' s p h y s i c i a n s 
who examined and t r e a t e d c l a i m a n t concluded t h a t , even t h o u g h she had p r e e x i s t 
i n g TMJ pro b l e m s , a l l h er jaw problems t h a t developed a f t e r t h e b i k e a c c i d e n t 
were caused by t h e a c c i d e n t . 

However, no one examined c l a i m a n t a t t h e t i m e o f t h e a c c i d e n t f o r t h e p u r 
pose o f d i s t i n g u i s h i n g t h e i n j u r y and i t s a s s o c i a t e d problems f r o m t h e p r e e x i s t 
i n g TMJ. Any e x a m i n a t i o n made now l i k e l y would n o t r e v e a l t h e e f f e c t , i f any, 
o f t h e p r e e x i s t i n g c o n d i t i o n . When a l o n g - t e r m c o n d i t i o n i s t r e a t e d s h o r t l y be
f o r e an i n j u r y and t h e same c o n d i t i o n appears a f t e r t h e i n j u r y , i t s h o u l d n o t 
r e q u i r e m e d i c a l t e s t i m o n y t o show p r e j u d i c e by t h e l a c k o f a t i m e l y e x a m i n a t i o n . 
Employer's i n a b i l i t y t o have c l a i m a n t examined c l o s e r t o t h e t i m e o f t h e a c c i 
d e n t s e r i o u s l y i n t e r f e r e d w i t h i t s a b i l i t y t o d e t e r m i n e t h e r e l a t i o n s h i p between 
her p r e e x i s t i n g TMJ problems and her TMJ problems f o l l o w i n g t h e a c c i d e n t . 

I f , a f t e r r e v i e w i n g a l l t h e evidence i n t h e r e c o r d , t h e Board's f i n d i n g s 
a r e " r e a s o n a b l e i n l i g h t o f c o u n t e r v a i l i n g as w e l l as s u p p o r t i n g e v i d e n c e " i n 
t h e r e c o r d , t h e n i t s f i n d i n g s a r e s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . Garcia v. 
Boise Cascade Corp., 309 Or 292, 787 P2d 884 (1 9 9 0 ) . Here, t h e r e was su b s t a n 
t i a l c o u n t e r v a i l i n g e v i d e n c e t h a t , because o f t h e d e l a y i n f i l i n g , employer was 
p r e v e n t e d f r o m c o n d u c t i n g a m e a n i n g f u l i n v e s t i g a t i o n o f t h e c l a i m and f u l l y 
d e v e l o p i n g i t s case. The Board's c o n c l u s i o n t h a t employer f a i l e d t o e s t a b l i s h 
t h a t i t was p r e j u d i c e d i s n o t r e a s o n a b l e i n t h e l i g h t o f c o u n t e r v a i l i n g , as w e l l 
as s u p p o r t i n g , e v i d e n c e . 

I w o u ld h o l d t h a t employer d i d show t h a t t h e passage o f t i m e s e r i o u s l y 
impeded i t s a b i l i t y t o i n v e s t i g a t e t h i s c l a i m and t h a t i t was p r e j u d i c e d by 
c l a i m a n t ' s d e l a y . A c c o r d i n g l y , I d i s s e n t . 

C i t e as 106 Or App 687 (1991) A p r i l 17, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Edward D. Lucas, C l a i m a n t . 

EDWARD D. LUCAS, P e t i t i o n e r , 
v. 

DONALD H. CLARK and SAIF CORP., Respondents. 
(WCB 85-09631; A63321) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d November 28, 1990. 
James L. Edmunson, Eugene, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were C h r i s t o p h e r D. Moore and Malagon, Moore & Johnson, Eugene. 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 

RIGGS, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 
Edmonds, J . , d i s s e n t i n g . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
a f f i r m i n g t h e r e f e r e e and de n y i n g c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
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C l a i m a n t s u f f e r e d a compensable back and b i l a t e r a l l e g i n j u r y i n A p r i l , 
1977. I n March, 1980, he r e c e i v e d an award o f 50 p e r c e n t u n s c h e d u l e d permanent 
d i s a b i l i t y f o r h i s back, 30 p e r c e n t scheduled permanent d i s a b i l i t y f o r h i s r i g h t 
l e g and 15 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r h i s l e f t l e g . I n A p r i l , 
1981, he r e c e i v e d t e m p o r a r y d i s a b i l i t y compensation f o r a p r o t r u d e d d i s c , w h i c h 
was s u r g i c a l l y r e p a i r e d i n J u l y , 1980. I n A p r i l , 1982, h i s r i g h t l e g d i s a b i l i t y 
award was i n c r e a s e d t o 50 p e r c e n t . I n November, 1982, March and November, 1983, 
and A p r i l , 1984, he e x p e r i e n c e d symptomatic f l a r e - u p s o f h i s back and l e g 
symptoms, w h i c h r e s u l t e d i n p e r i o d s o f t o t a l d i s a b i l i t y t o t a l l i n g a t l e a s t 60 
days. 

I n May, 1984, c l a i m a n t r a i s e d m u l t i p l e i s s u e s r e g a r d i n g a g g r a v a t i o n 
c l a i m s , and on August 23, 1984, t h e p a r t i e s s t i p u l a t e d t o a s e t t l e m e n t on t h e s e 
t e r m s : 

" 1 . S i n c e t h e l a s t award o r arrangement o f compensation on h i s 
A p r i l 1977 c l a i m , c l a i m a n t has s u f f e r e d a worsened compensable 
c o n d i t i o n w h i c h became m e d i c a l l y s t a t i o n a r y b e f o r e t h i s h e a r i n g , and 

he s h a l l be p a i d , f o r i n c r e a s e d permanent d i s a b i l i t y i n h i s r i g h t 
l e g , an a d d i t i o n a l award o f compensation e q u a l t o 15 degrees, 10 
p e r c e n t o f t h e maximum f o r l o s s o f use and f u n c t i o n o f a l e g , 
t h e r e b y i n c r e a s i n g t h e scheduled award f o r c l a i m a n t ' s r i g h t - l e g 
d i s a b i l i t y t o a t o t a l o f 60 p e r c e n t o f t h e maximum. 

" * * * * * 

"3. As a d i s p u t e d - c l a i m s e t t l e m e n t o f any and a l l o t h e r a g g r a 
v a t i o n c l a i m s w h i c h have been o r may be a l l e g e d f o r any t i m e up t o 
t h e d a t e o f t h i s h e a r i n g , SAIF agrees t o pay c l a i m a n t t h e t o t a l 
amount o f $500." 

A f t e r t h e s e t t l e m e n t , c l a i m a n t e x p e r i e n c e d a n o t h e r symptomatic f l a r e - u p o f 
h i s back c o n d i t i o n i n January, 1985, and f i l e d t h i s c l a i m f o r a g g r a v a t i o n o f h i s 
1977 i n j u r y . SAIF d e n i e d t h e c l a i m , and t h e r e f e r e e u p h e l d t h e d e n i a l . On 
r e v i e w , t h e Board a f f i r m e d t h e r e f e r e e and made t h e s e f i n d i n g s o f u l t i m a t e f a c t 
r e g a r d i n g c l a i m a n t ' s mid-back symptoms: 

" C l a i m a n t ' s a l l e g e d a g g r a v a t i o n i n 1985 r e s u l t e d i n a 
s ymptomatic e x a c e r b a t i o n , r a t h e r t h a n a p a t h o l o g i c a l e x a c e r b a t i o n , 
o f h i s mid back c o n d i t i o n . That mid back e x a c e r b a t i o n r e n d e r e d him 
l e s s a b l e t o work t h a n a t t h e t i m e o f t h e August 1984 S t i p u l a t e d 
Order. That s t i p u l a t i o n c o n t e m p l a t e d f u t u r e p e r i o d s o f w a x i n g and 
waning mid back symptoms r e s u l t i n g i n p e r i o d s o f t e m p o r a r y t o t a l 
d i s a b i l i t y . The a d d i t i o n a l d i m i n i s h e d e a r n i n g c a p a c i t y c l a i m a n t 
e x p e r i e n c e d as a r e s u l t o f t h e mid back e x a c e r b a t i o n d i d n o t exceed 
t h a t c o n t e m p l a t e d by t h e August 1984 S t i p u l a t e d Order i n e i t h e r 
d egree o r d u r a t i o n . C l a i m a n t ' s mid back e x a c e r b a t i o n i n 1985 d i d 
n o t r e s u l t i n t o t a l d i s a b i l i t y f o r more t h a n 14 c o n s e c u t i v e days." 

The Board assumed t h a t t h e p a r t i e s had c o n s i d e r e d m e d i c a l d o c u m e n t a t i o n o f 
t h e e a r l i e r symptomatic back f l a r e - u p s and t h a t , i n t h e l i g h t o f t h o s e f l a r e -
ups, f u t u r e e x a c e r b a t i o n s were a n t i c i p a t e d . I t c o n c l u d e d , t h e r e f o r e , t h a t t h e 
1984 s t i p u l a t i o n c o n t e m p l a t e d f u t u r e p e r i o d s o f i n c r e a s e d back symptoms accompa
n i e d by d i m i n i s h e d e a r n i n g c a p a c i t y . The Board t h e n c o n c l u d e d t h a t c l a i m a n t had 
n o t met h i s b u rden o f p r o v i n g t h a t h i s back c o n d i t i o n e x a c e r b a t i o n and t h e r e 
s u l t i n g l o s s o f e a r n i n g c a p a c i t y were g r e a t e r t h a n a n t i c i p a t e d . We r e v i e w f o r 
e r r o r s o f law and f o r s u b s t a n t i a l evidence on f a c t u a l i s s u e s . ORS 6 5 6 . 2 9 8 ( 6 ) ; 
ORS 183.482(7) , ( 8 ) . 
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An a g g r a v a t i o n c l a i m must be based on worsened c o n d i t i o n s s i n c e t h e l a s t 
award o r arrangement o f compensation. ORS 656.273(1). A worsened c o n d i t i o n 
o c c u r s when t h e c l a i m a n t ' s p h y s i c a l c o n d i t i o n o r symptoms become e x a c e r b a t e d and 
cause i n c r e a s e d d i s a b i l i t y o r d i m i n i s h e d e a r n i n g c a p a c i t y . Perry v. SAIF, 307 
Or 654, 657, 772 P2d 418 (1 9 8 9 ) . I f t h e l a s t award o r arrangement o f compensa
t i o n i n c l u d e d c o n s i d e r a t i o n o f a n t i c i p a t e d f u t u r e e x a c e r b a t i o n s o f t h e c o n d i t i o n 
o r symptoms, t h e c l a i m a n t must prove t h a t t h e wo r s e n i n g has been g r e a t e r t h a n 
was a n t i c i p a t e d . Gwynn v. SAIF, 304 Or 345, 352-353, 745 P2d 775 ( 1 9 8 7 ) . Since 
Gwynn, we have s a i d r e p e a t e d l y t h a t , i f t h e r e was m e d i c a l e v i d e n c e o f t h e p o s s i 
b i l i t y o f f u t u r e f l a r e - u p s , t h e assumption i s t h a t t h e p a r t i e s c o n s i d e r e d t h a t 
e v i d e n c e , u n l e s s t h e r e a r e i n d i c a t i o n s t o t h e c o n t r a r y . International Paper Co. 
v. Turner, 91 Or App 9 1 , 754 P2d 589, r e v den 307 Or 101 ( 1 9 8 8 ) ; Gwynn v. SAIF, 
91 Or App 84, 754 P2d 586 ( 1 9 8 8 ) ; Mathis v. Modoc Lumber Company, 91 Or App 67, 
754 P2d 589, r e v den 306 Or 195 (1988). 

There was no s u b s t a n t i a l evidence t o s u p p o r t t h e Board's f i n d i n g t h a t t h e 
p a r t i e s c o n t e m p l a t e d f u t u r e f l a r e - u p s i n r e a c h i n g t h e i r s e t t l e m e n t . A l t h o u g h 
s e v e r a l f l a r e - u p s had o c c u r r e d b e f o r e August, 1984, t h e s t i p u l a t e d o r d e r made no 
r e f e r e n c e t o t h e p r o g n o s i s f o r c l a i m a n t ' s back c o n d i t i o n and made no a d d i t i o n a l 
award f o r t h a t c o n d i t i o n . F u r t h e r m o r e , u n t i l 1985, t h e r e c o r d i s c l e a r t h a t no 
d o c t o r had p r e d i c t e d f u t u r e o r c h r o n i c f l a r e - u p s o f t h e back c o n d i t i o n . O b v i 
o u s l y , t h e 1985 m e d i c a l evidence r e g a r d i n g t h e p o s s i b i l i t y o f f u t u r e f l a r e - u p s 
was n o t a v a i l a b l e when t h e p a r t i e s agreed t o t h e s t i p u l a t e d o r d e r i n 1984. 
T h e r e f o r e , we remand t o t h e Board f o r r e c o n s i d e r a t i o n i n l i g h t o f t h i s d e t e r m i 
n a t i o n . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

EDMONDS, J . , d i s s e n t i n g . 

The m a j o r i t y h o l d s t h a t t h e r e i s n o t s u b s t a n t i a l e v i d e n c e i n t h e r e c o r d t o 
s u p p o r t t h e Board's f i n d i n g t h a t , i n r e a c h i n g a s e t t l e m e n t i n 1984, t h e p a r t i e s 
c o n t e m p l a t e d f u t u r e f l a r e - u p s o f c l a i m a n t ' s back c o n d i t i o n . I n Van Woesik v. 
Pacific Coca-Cola Co., 93 Or App 627, 629, 763 P2d 735, r e v den 307 Or 571 
( 1 9 8 8 ) , we s a i d : 

"The f i r s t i s s u e on remand i s whether t h e l a s t arrangement o f 
compensation, a s t i p u l a t e d agreement d a t e d F e b r u a r y 3, 1983, contem
p l a t e d t h a t c l a i m a n t would have p e r i o d i c symptomatic f l a r e u p s [ s i c ] 
o f h i s u n d e r l y i n g c o n d i t i o n . See Gwynn v. SAIF, [304 Or 345, 745 
P2d 775 ( 1 9 8 7 ) ] . The language o f t h e agreement i s s i l e n t on t h a t 
q u e s t i o n . We r e c e n t l y addressed a s i m i l a r i s s u e i n Mathis v. Modoc 
Lumber Company, 91 Or App 67, 754 P2d 590, r e v den 306 Or 195 
( 1 9 8 8 ) , and d e t e r m i n e d t h a t , on t h e b a s i s o f m e d i c a l e v i d e n c e e x i s t 
i n g a t t h e t i m e o f t h e s t i p u l a t i o n , t h e permanent n a t u r e o f t h e 
c l a i m a n t ' s i n j u r y c r e a t e d a p r o b a b i l i t y t h a t d i s a b l i n g symptoms 
w o u l d come and go and t h a t t h e s t i p u l a t i o n c o n t e m p l a t e d f u t u r e 
f l a r e u p s [ s i c ] . S i m i l a r r e a s o n i n g i s a p p l i c a b l e h e r e . C l a i m a n t ' s 
back c o n d i t i o n i s permanent and t h e m e d i c a l e v i d e n c e a t t h e t i m e o f 
t h e s t i p u l a t i o n showed t h a t i t was l i k e l y t h a t c l a i m a n t w o u ld con
t i n u e t o e x p e r i e n c e a waxing and waning o f h i s p a i n symptoms. I n 
Oc t o b e r , 1982, f o r example, Dr. Renholds examined c l a i m a n t and p r e 
d i c t e d t h a t he would have episodes o f i n c r e a s e d symptoms r e q u i r i n g 
p e r i o d s o f p h y s i c a l t h e r a p y . We conclude t h a t t h e p a r t i e s contem
p l a t e d p e r i o d i c f l a r e u p s [ s i c ] a t t h e t i m e o f t h e s t i p u l a t i o n . " 

Here, t h e Board f o u n d : 
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"The r e c o r d c o n t a i n s m e d i c a l r e p o r t s documenting symptomatic mid 
back f l a r e - u p s i n November 1982, March 1983, November 1983 and A p r i l 
1984. The l a t t e r t h r e e e x a c e r b a t i o n s r e s u l t e d i n p e r i o d s o f t o t a l 
d i s a b i l i t y . There i s n o t h i n g i n t h e r e c o r d t o i n d i c a t e t h a t t h e 
p a r t i e s d i d n o t c o n s i d e r m e d i c a l d o c umentation o f t h e s e f l a r e - u p s 
when t h e y e n t e r e d i n t o t h e August 1984 S t i p u l a t e d Order. Further
more, in light of these prior exacerbations, future disabling mid 
back flare-ups were anticipated. A c c o r d i n g l y we c o n c l u d e t h a t t h e 
August 1984 S t i p u l a t e d Order co n t e m p l a t e d f u t u r e p e r i o d s o f i n 
c r e a s e d mid back symptoms accompanied by d i m i n i s h e d e a r n i n g capac
i t y . " (Emphasis s u p p l i e d . ) 

There i s m e d i c a l e v i d e n c e t h a t c l a i m a n t ' s back symptoms p r e e x i s t e d t h e 
1984 s e t t l e m e n t . On A p r i l 3, 1981, November 4, 1982, F e b r u a r y 3, 1983, March 3, 
1983, A p r i l 9, 1984, and June 25, 1984, h i s back c o n d i t i o n was c h a r a c t e r i z e d by 
m e d i c a l examiners as " r e s i d u a l m y e l o p a t h y . " 1 The m a j o r i t y h o l d s t h a t , j u s t 
because t h e s e t t l e m e n t agreement made no r e f e r e n c e t o c l a i m a n t ' s c o n d i t i o n , t h e 
p a r t i e s n e c e s s a r i l y d i d n o t c o n t e m p l a t e f u t u r e f l a r e - u p s i n r e a c h i n g t h e i r 
agreement. That h o l d i n g c o n f l i c t s w i t h t h e p l a i n language o f t h e agreement: 

"3. As a d i s p u t e d - c l a i m s e t t l e m e n t o f any and all o t h e r a g g r a v a t i o n 
c l a i m s w h i c h have been o r may be a l l e g e d f o r any t i m e up t o t h e d a t e 
o f t h i s h e a r i n g , SAIF agrees t o pay c l a i m a n t t h e t o t a l amount o f 
$500." (Emphasis s u p p l i e d . ) 

The Board f o u n d on t h e b a s i s o f t h a t language and t h e m e d i c a l e v i d e n c e , 
t h a t t h e r e i s a p r o b a b i l i t y t h a t t h e p a r t i e s c o n s i d e r e d c l a i m a n t ' s c h r o n i c back 
c o n d i t i o n and i t s r e c u r r i n g symptoms i n t h e s e t t l e m e n t o f h i s a g g r a v a t i o n 
c l a i m s . There i s s u b s t a n t i a l evidence t o s u p p o r t t h e Board's f i n d i n g s on t h a t 
i s s u e and t h e m a j o r i t y e r r s i n h o l d i n g t o t h e c o n t r a r y . 

I d i s s e n t . 

1 The t e r m "myelopathy" i n c l u d e s " [ a ] n y d i s e a s e o f t h e s p i n a l c o r d . " 
Stedman's M e d i c a l D i c t i o n a r y 1045 ( u n a b r i d g e d 2d l a w y e r ' s ed 1966). 
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C i t e as 106 Or App 732 (1991) A p r i l 24, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Sidney H. P r i e s t , C l a i m a n t . 

SIDNEY H. PRIEST, P e t i t i o n e r , 
v. 

CITY OF HERMISTON and LIBERTY NORTHWEST INSURANCE CORP., Respondents. 
(87-12900; CA A63479) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and s u b m i t t e d January 16, 1991. 
Lawrence Baron, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . On t h e b r i e f were 

R o b e r t K. U d z i e l a , Dan O'Leary and P o z z i , W i l s o n , A t c h i s o n , O'Leary & Conboy, 
P o r t l a n d . 

J e r a l d P. Keene, P o r t l a n d , argued t h e cause f o r r e s p o n d e n t s . W i t h him on t h e 
b r i e f was R o b e r t s , R e i n i s c h , Mackenzie, Healey & W i l s o n , P.C., P o r t l a n d . 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz,Judges. 
BUTTLER, P.J. 
Reversed; r e f e r e e ' s o r d e r r e i n s t a t e d . 

C l a i m a n t seeks r e v i e w o f a d e c i s i o n o f t h e Workers' Compensation Board r e 
v e r s i n g t h e r e f e r e e and h o l d i n g t h a t h i s c l a i m f o r a low back i n j u r y i s n o t com
p e n s a b l e . C l a i m a n t has worked f o r employer f o r almost 26 y e a r s . He e x p e r i e n c e d 
compensable, n o n d i s a b l i n g back s t r a i n s i n 1980 and 1982. On A p r i l 1, 1987, he 
f e l t p a i n i n h i s back as he t w i s t e d w h i l e u n l o a d i n g a power t r o w e l . He d i d n o t 
n o t i f y employer o f t h a t i n c i d e n t because he t h o u g h t t h a t t h e p a i n would r e s o l v e 
i t s e l f w i t h t i m e and e x e r c i s e . 

The p a i n became worse, and c l a i m a n t f i n a l l y went t o Dr. P e t e r s o n , a c h i r o 
p r a c t o r , f o r t r e a t m e n t . He d i d n o t t e l l P e t e r s o n about t h e A p r i l 1 , 1987, i n c i 
d e n t . P e t e r s o n r e f e r r e d him t o Dr. Howard, who pe r f o r m e d a CAT scan and d i a g 
nosed a c a l c i f i e d h e r n i a t e d i n t e r v e r t e b r a l d i s c . Howard r e f e r r e d c l a i m a n t t o 
Dr. B r e t t , who recommended immediate s u r g e r y . 

C l a i m a n t had good r e s u l t s from t h e s u r g e r y . I n June, 1987, a f t e r c l a i m 
a n t l e a r n e d o f t h e r e s u l t s o f h i s CAT scan, he f i l e d a w o r k e r s ' compensation 
c l a i m . The c i t y r e c o r d e r h e l p e d him f i l l o u t t h e c l a i m f o r m . On t h e for m , 
c l a i m a n t d e s c r i b e d t h e 1980 and 1982 i n j u r i e s , b u t d i d n o t d e s c r i b e t h e 1987 
i n c i d e n t . C l a i m a n t t e s t i f i e d t h a t he t o l d t h e r e c o r d e r about t h e 1987 i n c i d e n t 
b u t t h a t t h e y d e c i d e d t o g e t h e r n o t t o mention i t on t h e f o r m , because t h e y 
t h o u g h t t h a t c l a i m a n t ' s c o n d i t i o n had t o be t h e r e s u l t o f t h e e a r l i e r i n j u r i e s . 

The 801 f o r m t h a t c l a i m a n t completed and gave t o employer had t h e name 
" L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n " ( L i b e r t y ) p r i n t e d on i t . L i b e r t y had 
become employer's i n s u r e r on J u l y 1, 1985. Claimant t e s t i f i e d t h a t he d i d n o t 
f i l e a c l a i m w i t h employer's p r e v i o u s i n s u r e r , because he d i d n o t know t h a t he 
was supposed t o . Employer's pre-1985 i n s u r e r s have never been j o i n e d i n t h i s 
p r o c e e d i n g and a r e n o t p a r t i e s t o t h i s r e v i e w . 

On June 25, 1987, L i b e r t y d e n i e d t h e c l a i m , s t a t i n g t h a t i t had "been un
a b l e t o v e r i f y t h a t y o u r employment has caused o r c o n t r i b u t e d t o y o u r c u r r e n t 
c o n d i t i o n . " The m e d i c a l evidence i s u n d i s p u t e d t h a t c l a i m a n t ' s employment w i t h 
employer b e f o r e 1985 i s t h e cause o f h i s back c o n d i t i o n . 

The r e f e r e e f o u n d t h a t , a l t h o u g h c l a i m a n t ' s f a i l u r e t o t e l l h i s t r e a t i n g 
d o c t o r s about t h e A p r i l , 1987, i n c i d e n t made i t i m p o s s i b l e t o t e l l whether t h a t 
i n c i d e n t had c o n t r i b u t e d t o h i s c o n d i t i o n r e q u i r i n g s u r g e r y , t h e r e was no 



2000 P r i e s t v. C i t y o f Hermiston : Van N a t t a ' s 

q u e s t i o n b u t t h a t c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o h i s employment. The 
r e f e r e e h e l d t h a t t h e c l a i m was compensable and, r e l y i n g on Runft v. SAIF, 303 
Or 493, 739 P2d 12 ( 1 9 8 7 ) , h e l d t h a t L i b e r t y was r e s p o n s i b l e , because i t had 
f a i l e d t o j o i n t h e i n s u r a n c e c a r r i e r s t h a t were on t h e r i s k b e f o r e J u l y , 1985. 
The Board r e v e r s e d t h e r e f e r e e , h o l d i n g t h a t , because c l a i m a n t had f a i l e d t o 
e s t a b l i s h t h a t an i n c i d e n t had o c c u r r e d t h a t had m a t e r i a l l y c o n t r i b u t e d t o h i s 
c o n d i t i o n w h i l e L i b e r t y was on t h e r i s k , c l a i m a n t had n o t shown t h a t t h e c l a i m 
was compensable as a g a i n s t L i b e r t y . 

The Board e f f e c t i v e l y t r e a t e d c l a i m a n t ' s employment a f t e r L i b e r t y came on 
t h e r i s k as s e p a r a t e f r o m h i s employment b e f o r e t h a t t i m e . Thus, a l t h o u g h 
c l a i m a n t worked f o r a s i n g l e employer d u r i n g t h e e n t i r e p e r i o d , t h e Board r e 
q u i r e d t h a t c l a i m a n t e s t a b l i s h a s e p a r a t e c l a i m a g a i n s t L i b e r t y . 

We agree t h a t , f o r purposes o f a s s i g n i n g l i a b i l i t y , t h e a n a l y s i s has n o t 
d i s t i n g u i s h e d between cases i n v o l v i n g m u l t i p l e employers and t h o s e i n v o l v i n g 
m u l t i p l e i n s u r e r s . See, e.g., Inkley v. Forest Fiber Products Co., 288 Or 337, 
605 P2d 1175 ( 1 9 8 0 ) ; 4 L a r s o n , Workman's Compensation, S e c t i o n 95 ( 1 9 9 0 ) . How
ev e r , whether o r n o t t h a t f a i l u r e t o d i s t i n g u i s h i s sound, i t has n o t been ap
p l i e d and would be o f no h e l p i n t h e c o n t e x t o f t h i s i n j u r y c l a i m , w h i c h was 
f i l e d w i t h t h e r e s p o n s i b l e employer. An i n j u r e d worker has no re a s o n t o know, 
o r even c a r e , w h e t h e r h i s employer has i n s u r a n c e o r i s s e l f - i n s u r e d , o r whether 
t h e employer has had d i f f e r e n t i n s u r e r s a t d i f f e r e n t t i m e s . To a s s e r t a work
e r s ' c ompensation c l a i m f o r an i n j u r y , t h e o n l y r e q u i r e m e n t i s t h a t t h e wo r k e r 
f i l e a c l a i m w i t h t h e employer. ORS 656.265 p r o v i d e s t h a t " [ n ] o t i c e o f an a c c i 
d e n t r e s u l t i n g i n an i n j u r y o r d e a t h s h a l l be g i v e n i m m e d i a t e l y by t h e wo r k e r o r 
a dependent o f t h e wo r k e r t o t h e e m p l o y e r [ . ] " That s t a t u t e r e q u i r e s t h e wo r k e r 
t o n o t i f y t h e employer, n o t i t s i n s u r e r , o f h i s i n j u r y . ̂  The w o r k e r ' s c l a i m 
i s a g a i n s t h i s employer, n o t i t s i n s u r e r . ORS 656.005(6) d e f i n e s a c l a i m as "a 
w r i t t e n r e q u e s t f o r compensation from a s u b j e c t worker o r someone on t h e 
w o r k e r ' s b e h a l f , o r any compensable i n j u r y o f whi c h a s u b j e c t employer has 
n o t i c e o r knowledge." C l a i m a n t t i m e l y n o t i f i e d employer o f h i s c l a i m p u r s u a n t 
t o t h e r e q u i r e m e n t s o f ORS 656.265. A c c o r d i n g l y , he s a t i s f i e d h i s p r o c e d u r a l 
o b l i g a t i o n w i t h r e s p e c t t o t h e f i l i n g o f t h e c l a i m . 

Employers have t h e burden o f p r o c e s s i n g a c l a i m f i l e d w i t h them and 
f o r w a r d i n g n e c e s s a r y i n f o r m a t i o n t o t h e i r i n s u r e r . ORS 656.262 p r o v i d e s , i n 
p a r t : 

" ( 3 ) Employers s h a l l , i m m e d i a t e l y and n o t l a t e r t h a n f i v e days 
a f t e r n o t i c e o r knowledge o f any c l a i m s o r a c c i d e n t s w h i c h may 
r e s u l t i n a compensable i n j u r y c l a i m , r e p o r t t h e same t o t h e i r 
i n s u r e r . The r e p o r t s h a l l i n c l u d e : 
" ( a ) The d a t e , t i m e , cause and n a t u r e o f t h e a c c i d e n t and i n j u r i e s . 
" ( b ) Whether t h e a c c i d e n t arose o u t o f and i n t h e course o f 
employment. 
" ( c ) Whether t h e employer recommends o r opposes acceptance o f t h e 
c l a i m , and t h e reasons t h e r e f o r . 
" ( d ) The name and address o f any h e a l t h i n s u r a n c e p r o v i d e r f o r t h e 
i n j u r e d w o r k e r . 
" ( e ) Any o t h e r d e t a i l s t h e i n s u r e r may r e q u i r e . " 

I t was employer's d u t y , n o t c l a i m a n t ' s , t o n o t i f y i t s i n s u r e r , w h i c h i s r e s p o n 
s i b l e f o r p r o c e s s i n g t h e c l a i m . C l a i m a n t ' s o n l y r e m a i n i n g o b l i g a t i o n was t o 
e s t a b l i s h t h e c o m p e n s a b i l i t y o f t h e c l a i m , t h a t i s , i t s j o b - r e l a t e d n e s s . 

1 The r e q u i r e m e n t m i g h t be d i f f e r e n t f o r c l a i m s o f o c c u p a t i o n a l d i s e a s e . 
ORS 656.807 p r o v i d e s , i n p a r t , t h a t " [ a ] 1 1 o c c u p a t i o n a l d i s e a s e c l a i m s s h a l l be 
v o i d u n l e s s a c l a i m i s f i l e d w i t h t h e i n s u r e r o r s e l f - i n s u r e d e m p l o y e r [ . ] " 
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The Board c o r r e c t l y s t a t e d i n i t s o p i n i o n t h a t " [ t ] o e s t a b l i s h a compens
a b l e a c c i d e n t a l i n j u r y c l a i m , c l a i m a n t has t h e burden o f p r o v i n g t h a t a work i n 
c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f h i s subsequent d i s a b i l i t y o r need 
f o r t r e a t m e n t . " C l a i m a n t had no o b l i g a t i o n t o show t h a t an i n j u r y o c c u r r e d 
w h i l e L i b e r t y was on t h e r i s k . H i s o b l i g a t i o n was t o show t h a t h i s p r e s e n t con
d i t i o n i s r e l a t e d t o h i s employment w i t h employer. He has done t h a t ; even t h e 
Board's o r d e r r e f l e c t s t h e f a c t t h a t t h e i n j u r y i s r e l a t e d t o t h e work w i t h 
e mployer. 

The r e m a i n i n g q u e s t i o n i s whether, when L i b e r t y sought t o a v o i d 
r e s p o n s i b i l i t y f o r t h e c l a i m , i t had an o b l i g a t i o n t o j o i n o t h e r p o t e n t i a l l y 
r e s p o n s i b l e i n s u r e r s . R u n f t v. SAIF, supra. We c o n c l u d e t h a t i t d i d . OAR 436-
60-180, w h i c h , i n substance, i s t h e same r u l e d i s c u s s e d and r e l i e d on i n R u n f t , 
p r o v i d e s , i n p a r t : 

" ( 2 ) Compliance s h a l l d e s i g n a t e by o r d e r w h i c h i n s u r e r s h a l l pay a 
c l a i m i f t h e employers and i n s u r e r s admit t h a t t h e c l a i m i s 
o t h e r w i s e compensable, and where t h e r e i s an i s s u e r e g a r d i n g : 
• ' * * * * * 
" ( b ) Which o f more t h a n one i n s u r e r o f a c e r t a i n employer i s 
r e s p o n s i b l e f o r payment o f compensation t o a w o r k e r ; 
• • * * * * * 
" ( 4 ) Upon l e a r n i n g o f any o f t h e s i t u a t i o n s d e s c r i b e d i n s e c t i o n 
( 2 ) , t h e i n s u r e r s h a l l e x p e d i t e t h e p r o c e s s i n g o f t h e c l a i m by 
i m m e d i a t e l y i n v e s t i g a t i n g t h e c l a i m t o d e t e r m i n e r e s p o n s i b i l i t y and 
w h e t h e r t h e c l a i m i s o t h e r w i s e compensable. 
" ( 5 ) Upon l e a r n i n g o f any o f t h e s i t u a t i o n s d e s c r i b e d i n s e c t i o n 
( 2 ) , t h e i n s u r e r s h a l l i m m e d i a t e l y n o t i f y any o t h e r a f f e c t e d 
i n s u r e r s o f t h e s i t u a t i o n . Such n o t i c e s h a l l i d e n t i f y t h e 
compensable i n j u r y and i n c l u d e a copy o f a l l m e d i c a l r e p o r t s and 
o t h e r i n f o r m a t i o n p e r t i n e n t t o t h e i n j u r y . " 

The r e c o r d shows t h a t , a t t h e t i m e t h a t i t d e n i e d t h e c l a i m , L i b e r t y was aware 
t h a t c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o h i s employment and t h a t , a r g u a b l y , i t 
was r e l a t e d t o e a r l i e r i n j u r i e s s u s t a i n e d w h i l e a n o t h e r i n s u r e r p r o v i d e d c o v e r 
age. T h a t , i n substance, i s t h e s i t u a t i o n d e s c r i b e d i n OAR 4 3 6 - 6 0 - 1 8 0 ( 2 ) ( b ) . 
Under s u b s e c t i o n ( 5 ) , L i b e r t y had an o b l i g a t i o n t o n o t i f y t h e o t h e r p o t e n t i a l l y 
a f f e c t e d i n s u r e r s . I n R u n f t , t h e c o u r t h e l d t h a t t h e p r e d e c e s s o r r u l e p r o v i d e d 
t h e b a s i s f o r t h e r e q u i r e m e n t t h a t , when an employer o r i n s u r e r knows o f t h e 
compensable c l a i m and t h e p o t e n t i a l d i s p u t e over r e s p o n s i b i l i t y , i t must j o i n 
t h e l a t e r , p o t e n t i a l l y r e s p o n s i b l e employer o r i n s u r e r and t h a t i t s f a i l u r e t o 
do so p r e c l u d e s i t f r o m r e l y i n g on t h e l a s t i n j u r i o u s exposure r u l e t o a v o i d 
r e s p o n s i b i l i t y . 

L i b e r t y ' s argument t h a t i t l a c k s r e s p o n s i b i l i t y f o r t h e compensable i n j u r y 
i s n o t based on t h e l a s t i n j u r i o u s exposure r u l e , b u t on i t s c o n t e n t i o n t h a t t h e 
i n j u r y r e l a t e d t o e v e n t s t h a t o c c u r r e d b e f o r e i t s coverage became e f f e c t i v e . 
A l t h o u g h t h e c o n t e n t i o n i s d i f f e r e n t , t h e e f f e c t o f a l l o w i n g i t w o u l d c r e a t e t h e 
same s i t u a t i o n t h a t t h e c o u r t sought t o a v o i d i n R u n f t : The c l a i m a n t who had 
e s t a b l i s h e d a compensable c l a i m would go uncompensated, because t h e i n s u r e r o f 
t h e employer a g a i n s t whom t h e c l a i m had been f i l e d n e g l e c t e d t o c a r r y o u t i t s 
r e s p o n s i b i l i t y under t h e a d m i n i s t r a t i v e r u l e t o j o i n t h e p o t e n t i a l l y r e s p o n s i b l e 
i n s u r e r s . We h o l d t h a t L i b e r t y , as t h e agent r e s p o n s i b l e f o r i n v e s t i g a t i n g and 
a d m i n i s t e r i n g t h e c l a i m and h a v i n g knowledge o f t h e p o t e n t i a l d i s p u t e o v e r r e 
s p o n s i b i l i t y , had an o b l i g a t i o n t o j o i n o t h e r p o t e n t i a l l y r e s p o n s i b l e i n s u r e r s 
and t h a t i t s f a i l u r e t o do so p r e v e n t s i t from a v o i d i n g r e s p o n s i b i l i t y f o r t h e 
c l a i m . 

Reversed; r e f e r e e ' s o r d e r r e i n s t a t e d . 
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I n t h e M a t t e r o f t h e Compensation o f C i s s i e L. S t . C l a i r , C l a i m a n t 

and I n t h e M a t t e r o f t h e Complying S t a t u s o f Nugget R e a l t y , I n c . , dba C e n t u r y 21 
Nugget R e a l t y , John P. Reaksecker, I n d i v i d u a l l y , and L i n d a W i l l i a m s o n , 

I n d i v i d u a l l y , Employer. 

CITIZENS SAVINGS & LOAN and LIBERTY NORTHWEST INSURANCE CORPORATION, 
P e t i t i o n e r s , 

v. 
CISSIE L. ST. CLAIR, NUGGET REALTY, INC., dba Century 21 Nugget R e a l t y , JOHN P. 

REAKSECKER, LINDA WILLIAMSON, and SAIF CORPORATION, Respondents. 
(WCB Nos. 88-03192, 88-03193 & 88-05465; CA A65156) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d January 22, 1991. 
D a v i d O. W i l s o n , Eugene, argued t h e cause f o r p e t i t i o n e r s . W i t h him on t h e 

b r i e f was Employers Defense Counsel, Eugene. 
James L. Edmunson, Eugene, argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t C i s s i e L. S t . C l a i r . 
J e f f r e y E. P o t t e r , argued t h e cause f o r respondents Nugget R e a l t y , I n c . , John 

P. Reaksecker and L i n d a W i l l i a m s o n . W i t h him on t h e b r i e f were Herb Lombard and 
Lombard, Gardner, Honsowetz, Brewer & Schons, Eugene. 

Jerome L i d z , A s s i s t a n t A t t o r n e y G e n e r a l , Salem, waived appearance f o r 
r e s p o n d e n t SAIF C o r p o r a t i o n . 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 

DE MUNIZ, J. 
A f f i r m e d . 

C i t i z e n s Savings and Loan ( C i t i z e n s ) seeks r e v i e w o f a d e c i s i o n o f t h e 
Workers' Compensation Board a f f i r m i n g t h e r e f e r e e and h o l d i n g t h a t i t must pay 
c l a i m a n t b e n e f i t s f o r her compensable i n j u r y . 

The Board's f i n d i n g s a r e s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . C i t i z e n s , a 
s a v i n g s and l o a n a s s o c i a t i o n , c o n t r a c t e d w i t h Nugget R e a l t y , I n c . ( N u g g e t ) , a 
p r o p e r t y management f i r m , t o manage t h e Cottage Grove H o t e l . C i t i z e n s had 
a c q u i r e d t h e h o t e l by f o r e c l o s u r e o r a deed i n l i e u o f f o r e c l o s u r e and was n o t 
o t h e r w i s e i n t h e h o t e l b u s i n e s s . C i t i z e n s d i r e c t e d Nugget t o h i r e a r e s i d e n t 
manager f o r t h e h o t e l . Nugget a d v e r t i s e d f o r a manager and, w i t h C i t i z e n s ' 
a p p r o v a l , h i r e d c l a i m a n t and her husband. They were p r o v i d e d w i t h an a p a r t m e n t 
and $5.00 p e r hour f o r c l e a n i n g and maintenance work. Nugget d i r e c t e d 
c l a i m a n t ' s a c t i v i t i e s . Nugget had t o submit any p r o p o s a l s f o r r e p a i r s t o t h e 
h o t e l t o C i t i z e n s f o r a p p r o v a l . A t C i t i z e n s ' d i r e c t i o n , Nugget e s t a b l i s h e d a 
bank acc o u n t f o r t h e h o t e l , i n w h i c h i t d e p o s i t e d r e n t a l r e c e i p t s and f r o m w h i c h 
i t p a i d c l a i m a n t . Nugget p r o v i d e d C i t i z e n s w i t h a mo n t h l y a c c o u n t i n g o f 
r e c e i p t s and expenses. 

C l a i m a n t was i n j u r e d w h i l e c a r r y i n g a s o f a up a f l i g h t o f s t a i r s a t t h e 
h o t e l . She f i l e d a c l a i m w i t h b o t h Nugget and C i t i z e n s . The Workers' Compensa
t i o n D i v i s i o n d e t e r m i n e d t h a t c l a i m a n t was Nugget's employee and t h a t Nugget was 
a n o n c o m p l y i n g employer. I t r e f e r r e d t h e c l a i m t o SAIF f o r p r o c e s s i n g , and SAIF 
a c c e p t e d t h e c l a i m as a d i s a b l i n g i n j u r y . Nugget r e q u e s t e d a h e a r i n g on t h e 
i s s u e o f c o m p l i a n c e o n l y . I t d i d n o t c h a l l e n g e t h e d e t e r m i n a t i o n t h a t c l a i m a n t 
was i t s employee. C i t i z e n s a l s o accepted t h e c l a i m b u t t h r e e months l a t e r r e 
s c i n d e d i t s a c c e p t a n c e . Cl a i m a n t f i l e d a r e q u e s t f o r h e a r i n g a f t e r t h e r e s c i s 
s i o n , w h i c h was c o n s o l i d a t e d w i t h Nugget's r e q u e s t f o r h e a r i n g . 



Van N a t t a ' s C i t i z e n Savings v. S t . C l a i r 2003 

A l t h o u g h t h e r e f e r e e d e t e r m i n e d t h a t Nugget was c l a i m a n t ' s employer, i t 
s e t a s i d e C i t i z e n s ' d e n i a l and found C i t i z e n s r e s p o n s i b l e f o r c l a i m a n t ' s i n j u r y 
under ORS 656.029(1) • 1 

C i t i z e n s appealed t h e r e f e r e e ' s o r d e r . The Board a f f i r m e d t h e r e f e r e e , 
r e a s o n i n g t h a t , h a v i n g accepted t h e c l a i m , C i t i z e n s c o u l d n o t p r o p e r l y deny i t 
w i t h o u t e s t a b l i s h i n g f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y by 
c l a i m a n t . Bauman v. SAIF, 295 Or 788, 670 P2d 1027 (1 9 8 3 ) . I t d e t e r m i n e d t h a t , 
because C i t i z e n s c o u l d n o t w i t h d r a w i t s acceptance, and SAIF's acceptance o f t h e 
c l a i m had n o t been c h a l l e n g e d , t h e case was e s s e n t i a l l y i n t h e s t a t u s o f a 
" r e s p o n s i b i l i t y " d i s p u t e . A p p a r e n t l y r e a s o n i n g t h a t c l a i m a n t c o u l d n o t r e c e i v e 
b e n e f i t s f r o m b o t h employers, t h e Board d e t e r m i n e d t h a t i t needed t o d e c i d e 
w h i c h o f t h e two e n t i t i e s was " r e s p o n s i b l e " f o r t h e c l a i m . 

On t h e m e r i t s , t h e Board concluded t h a t c l a i m a n t was C i t i z e n s ' employee. 
I t f o u n d t h a t , when Nugget h i r e d c l a i m a n t , i t was a c t i n g as C i t i z e n s ' agent and 
t h a t , a l t h o u g h Nugget d i r e c t e d c l a i m a n t ' s day-to-day work a c t i v i t i e s , C i t i z e n s 
p a i d c l a i m a n t and had t h e r i g h t t o c o n t r o l her a c t i v i t i e s and t o t e r m i n a t e her 
employment. 

We a f f i r m t h e Board's d e c i s i o n t h a t C i t i z e n s c o u l d n o t deny t h e c l a i m 
a f t e r h a v i n g a c c e p t e d i t , Bauman v. SAIF, supra, and t h a t i t a c t e d u n r e a s o n a b l y 
i n d o i n g so. A d d i t i o n a l l y , we conclude t h a t t h e r e i s s u b s t a n t i a l e v i d e n c e t o 
s u p p o r t t h e Board's f i n d i n g s and t h a t t h e Board c o u l d p r o p e r l y c o n c l u d e t h a t 
c l a i m a n t was C i t i z e n s ' employee. See Liberty Northwest v. Church, 106 Or App 
477, P2d ( 1 9 9 1 ) . 

1 ORS 656.029 p r o v i d e s , i n p a r t : 
" ( 1 ) I f a pe r s o n awards a c o n t r a c t i n v o l v i n g t h e per f o r m a n c e o f 
l a b o r where such l a b o r i s a normal and customary p a r t o r p r o c e s s o f 
t h e person's t r a d e o r b u s i n e s s , t h e person a w a r d i n g t h e c o n t r a c t i s 
r e s p o n s i b l e f o r p r o v i d i n g w o r k e r s ' compensation i n s u r a n c e coverage 
f o r a l l i n d i v i d u a l s , o t h e r t h a n t h o s e exempt under ORS 656.027, who 
p e r f o r m l a b o r under t h e c o n t r a c t u n l e s s t h e pe r s o n t o whom t h e 
c o n t r a c t i s awarded p r o v i d e s such coverage f o r t h o s e i n d i v i d u a l s 
b e f o r e l a b o r under t h e c o n t r a c t commences. I f t h e i n d i v i d u a l who 
p e r f o r m s l a b o r under t h e c o n t r a c t i n c u r s a compensable i n j u r y , and 
no w o r k e r s ' compensation i n s u r a n c e coverage i s p r o v i d e d f o r t h a t 
i n d i v i d u a l by t h e person who i s charged w i t h t h e r e s p o n s i b i l i t y f o r 
p r o v i d i n g such coverage b e f o r e l a b o r under t h e c o n t r a c t commences, 
t h a t p e r s o n s h a l l be t r e a t e d as a noncomplying employer and b e n e f i t s 
s h a l l be p a i d t o t h e i n j u r e d worker i n t h e manner p r o v i d e d i n ORS 
656.001 t o 656.794 f o r t h e payment o f b e n e f i t s t o t h e w o r k e r o f a 
noncomp l y i n g employer. 

" ( 2 ) I f a person t o whom t h e c o n t r a c t i s awarded i s exempt f r o m 
coverage under ORS 656.027, and t h a t person engages i n d i v i d u a l s who 
a r e n o t exempt under ORS 656.027 i n t h e performance o f t h e c o n t r a c t , 
t h a t p e r s o n s h a l l p r o v i d e w o r k e r s ' compensation i n s u r a n c e coverage 
f o r a l l such i n d i v i d u a l s . I f an i n d i v i d u a l who p e r f o r m s l a b o r under 
t h e c o n t r a c t i n c u r s a compensable i n j u r y , and no w o r k e r s ' 
compensation i n s u r a n c e coverage i s p r o v i d e d f o r t h a t i n d i v i d u a l by 
t h e p e r s o n t o whom t h e c o n t r a c t i s awarded, t h a t p e r s o n s h a l l be 
t r e a t e d a a noncomplying employer and b e n e f i t s s h a l l be p a i d t o t h e 
i n j u r e d w orker i n t h e manner p r o v i d e d i n ORS 656.001 t o 656.794 f o r 
t h e payment o f b e n e f i t s t o t h e worker o f a noncomplying employer." 



2004 C i t i z e n Savings v. St. C l a i r Van N a t t a ' s 

C i t i z e n s c o n t e n d s , however, t h a t , because t h e r e f e r e e f o u n d t h a t Nugget 
was c l a i m a n t ' s employer and Nugget d i d n o t c o n t e s t t h a t d e t e r m i n a t i o n , t h e f i n d 
i n g i s c o n c l u s i v e and p r e c l u d e s t h e Board from f i n d i n g t h a t C i t i z e n s was c l a i m 
a n t ' s employer. The i s s u e b e f o r e t h e r e f e r e e and t h e Board concerned w h i c h o f 
t h e two e n t i t i e s was o b l i g a t e d t o pay c l a i m a n t b e n e f i t s . A l t h o u g h Nugget d i d 
n o t a p p e a l t h e r e f e r e e ' s d e c i s i o n , C i t i z e n s d i d , and i t t h e r e b y b r o u g h t t o i s s u e 
a l l q u e s t i o n s r e l a t e d t o i t s o b l i g a t i o n t o pay b e n e f i t s , i n c l u d i n g w h e t h e r 
c l a i m a n t was Nugget's o r C i t i z e n s ' employee.^ The Board d i d n o t e r r i n 
d e c i d i n g t h e i s s u e . 

A f f i r m e d . 

A I n v i e w o f our d e t e r m i n a t i o n a f f i r m i n g t h e Board'ss h o l d i n g t h a t 
c l a i m a n t i s C i t i z e n s ' employee, C i t i z e n s ' argument t h a t Nugget engaged c l a i m a n t 
i n t h e p e r f o r m a n c e o f i t s c o n t r a c t w i t h C i t i z e n s , and i s t h e r e f o r e r e s p o n s i b l e 
p u r s u a n t t o t h e p r o v i s i o n s o f ORS 656.029(2), i s moot. 

C i t e as 107 Or App 22 (1991) May 1, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Sharon S. Rager, C l a i m a n t . 

SHARON S. RAGER, P e t i t i o n e r , 
v. 

EBI COMPANIES and LINCOLN COUNTY SCHOOL DISTRICT, Respondents. 
(WCB 85-11532; CA A60485) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
On p e t i t i o n e r ' s p e t i t i o n f o r r e c o n s i d e r a t i o n f i l e d November 14, 1990. 

O p i n i o n f i l e d J u l y 18, 1990. 102 Or App 457, 795 P2d 573. 
M a r t i n J. McKeown and M a r t i n J. McKeown, P.C., Eugene, f o r p e t i t i o n . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 
NEWMAN, J. 
R e c o n s i d e r a t i o n a l l o w e d ; o p i n i o n m o d i f i e d and adhered t o as m o d i f i e d . 

C l a i m a n t has f i l e d a p e t i t i o n f o r r e v i e w o f o u r d e c i s i o n , 102 Or App 457, 
795 P2d 573 ( 1 9 9 0 ) , w h i c h we t r e a t as a p e t i t i o n f o r r e c o n s i d e r a t i o n . ORAP 
9 . 1 5 ( 1 ) . I n t h e o p i n i o n , we a f f i r m e d t h e Workers' Compensation Board's d e n i a l 
o f c o m p e n s a b i l i t y o f a home w h i r l p o o l u n i t . C laimant a s s e r t s t h a t t h e o p i n i o n 
f a i l e d t o address h e r assignment o f e r r o r c o n c e r n i n g former OAR 436 - 1 0 - 0 4 0 ( 7 ) . 

We a l l o w r e c o n s i d e r a t i o n , w i t h d r a w t h e l a s t two f u l l p a r a g r a p h s o f t h e 
o p i n i o n , 102 Or App a t 462, and r e p l a c e them w i t h t h e s e t h r e e p a r a g r a p h s and a 
n o t e : 

C l a i m a n t a l s o a s s i g n s as e r r o r t h a t t h e Board r e l i e d on former OAR 436-10-
0 4 0 ( 7 ) . She argues t h a t t h e d i r e c t o r exceeded h i s d e l e g a t e d a u t h o r i t y when he 
pr o m u l g a t e d t h e r u l e , w h i c h e l a b o r a t e d on t h e d e f i n i t i o n o f 'medical s e r v i c e s ' 
i n ORS 6 5 6 . 2 4 5 ( 1 ) : 

" F u r n i t u r e i s n o t a m e d i c a l s e r v i c e . A r t i c l e s such as beds, h o t 
t u b s , c h a i r s , j a c u z z i s , and g r a v i t y t r a c t i o n d e v i c e s a r e n o t com
p e n s a b l e u n l e s s a need i s c l e a r l y j u s t i f i e d by a r e p o r t w h i c h e s t a b 
l i s h e s t h a t t h e " n a t u r e o f t h e i n j u r y o r t h e process o f r e c o v e r y r e 
q u i r e s " t h a t t h e i t e m be f u r n i s h e d . The r e p o r t must s e t f o r t h w i t h 
p a r t i c u l a r i t y why t h e p a t i e n t r e q u i r e s an i t e m n o t u s u a l l y 



Van N a t t a ' s Raqer v. EBI 2005 

c o n s i d e r e d necessary i n t h e g r e a t m a j o r i t y o f wo r k e r s w i t h s i m i l a r 
i m p a i r m e n t s * * *." 

C l a i m a n t argues t h a t t h e r u l e g i v e s "medical s e r v i c e s " t o o narrow an i n t e r p r e t a 
t i o n and i s c o n t r a r y t o t h e s t a t u t e . 

ORS 6 5 6 . 7 2 6 ( 3 ) ( a ) d e l e g a t e s a u t h o r i t y t o t h e d i r e c t o r t o "[m]ake and de
c l a r e a l l r u l e s w h i c h a r e r e a s o n a b l y r e q u i r e d i n t h e performance o f t h e d i r e c 
t o r ' s d u t i e s . " Former OAR 436-10-040(7) does n o t e x c l u d e a r t i c l e s such as home 
w h i r l p o o l s f r o m " m e d i c a l s e r v i c e s " under ORS 656.245(1) i f t h e need f o r them i s 
" c l e a r l y j u s t i f i e d . " That r e q u i r e m e n t does n o t c o n f l i c t w i t h ORS 656 . 2 4 5 ( 1 ) . 
I t does n o t p r e c l u d e p r o v i s i o n o f home w h i r l p o o l s o r o t h e r " f u r n i t u r e " ; i t 
e s t a b l i s h e s a r e a s o n a b l e s t a n d a r d f o r a p p r o v i n g them. 

C l a i m a n t a l s o a s s e r t s t h a t t h e r u l e ' s r e q u i r e m e n t t h a t she show her need 
f o r a w h i r l p o o l u n i t w i t h " p a r t i c u l a r i t y " impinges on her r i g h t , under ORS 
656.012, t o prompt and complete m e d i c a l t r e a t m e n t . 1 The p a r t i c u l a r i t y r e q u i r e 
ment does n o t c o n f l i c t w i t h ORS 656.012; i t i s r e a s o n a b l y r e l a t e d t o t h e l e g 
i s l a t i v e o b j e c t i v e o f f a i r and j u s t a d m i n i s t r a t i o n o f t h e system. The d i r e c t o r 
d i d n o t exceed h i s a u t h o r i t y i n p r o m u l g a t i n g t h e r u l e . 

R e c o n s i d e r a t i o n a l l o w e d ; o p i n i o n m o d i f i e d and adhered t o as m o d i f i e d . 

1 ORS 6 5 6 . 0 1 2 ( 2 ) ( a ) and (b) d e s c r i b e l e g i s l a t i v e o b j e c t i v e s o f t h e 
w o r k e r s ' compensation system: 

" ( a ) To p r o v i d e , r e g a r d l e s s o f f a u l t , s u r e , prompt and complete 
m e d i c a l t r e a t m e n t f o r i n j u r e d workers and f a i r , adequate and 
r e a s o n a b l e income b e n e f i t s t o i n j u r e d w o r k e r s and t h e i r dependents; 
" ( b ) To p r o v i d e a f a i r and j u s t a d m i n i s t r a t i v e system f o r d e l i v e r y 
o f m e d i c a l and f i n a n c i a l b e n e f i t s t o i n j u r e d w o r k e r s t h a t reduces 
l i t i g a t i o n and e l i m i n a t e s t h e a d v e r s a r y n a t u r e o f t h e compensation 
p r o c e e d i n g s , t o t h e g r e a t e s t e x t e n t p r a c t i c a b l e * * *." 

C i t e as 107 Or App 30 (1991) May 1, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Claude E. Over, C l a i m a n t . 

LIBERTY NORTHWEST INSURANCE CORP. and LAKESIDE INDUSTRIES, P e t i t i o n e r s , 
v. 

CLAUDE E. OVER, Respondent. 
(88-06603; CA A63863) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d November 2 1 , 1990. 
S t a f f o r d J. H a z e l e t t , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

p e t i t i o n e r s . 
Q u i n t i n B. E s t e l l , Salem, argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 
NEWMAN, J. 
A f f i r m e d . 

Employer seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board t h a t 
r e v e r s e d t h e r e f e r e e and a l l o w e d c l a i m a n t ' s i n j u r y c l a i m . We a f f i r m . 



2006 L i b e r t y Northwest v. Over 

The Board made f i n d i n g s o f f a c t : 

Van N a t t a ' s 

" C l a i m a n t i s a heavy equipment o p e r a t o r f o r t h e employer, a 
p a v i n g company. The j o b r e q u i r e s c l a i m a n t t o work on v a r i o u s con
s t r u c t i o n p r o j e c t s . He t r a v e l s from h i s home t o each day's p r o j e c t 
by h i s p r i v a t e a u t o m o b i l e . Claimant c a r r i e s s p e c i a l t o o l s and 
s a f e t y equipment used on t h e j o b i n h i s a u t o m o b i l e . A p p r o x i m a t e l y 
one t o two t i m e s per week, t h e crew, i n c l u d i n g c l a i m a n t , must l e a v e 
one j o b s i t e and t r a v e l t o a d i f f e r e n t j o b s i t e . The employer does 
not provide transportation between job sites. C l a i m a n t t r a v e l s be
tween j o b s i t e s i n h i s p r i v a t e a u t o m o b i l e . The o t h e r crew members 
do t h e same. The employer pays c l a i m a n t m i l e a g e f o r t r a v e l between 
j o b s i t e s . On F e b r u a r y 22, 1988, c l a i m a n t l e f t home i n h i s p r i v a t e 
a u t o m o b i l e t o t r a v e l t o a j o b s i t e i n T i g a r d . He was i n v o l v e d i n a 
motor v e h i c l e [ a c c i d e n t ] and was i n j u r e d . " (Emphasis s u p p l i e d . ) 

The Board a l s o f o u n d as an " u l t i m a t e f a c t " t h a t " t h e employer i m p l i c i t l y r e 
q u i r e d c l a i m a n t t o s u p p l y h i s a u t o m o b i l e as t r a n s p o r t a t i o n between j o b s i t e s . " 
I t c o n c l u d e d t h a t c l a i m a n t s u f f e r e d t h e i n j u r y i n t h e course o f h i s employment. 

Employer a s s i g n s as e r r o r t h e Board's f i n d i n g t h a t employer does n o t p r o 
v i d e t r a n s p o r t a t i o n between j o b s i t e s . I t urges t h a t t h a t f i n d i n g i s n o t sup
p o r t e d by s u b s t a n t i a l e v i d e n c e . There i s evi d e n c e , however, t h a t crew members 
dr o v e d i r e c t l y f r o m home t o work s i t e s t o p e r f o r m t h e i r work; t h a t , d epending on 
t h e s i z e o f t h e p r o j e c t , employees may n o t have known b e f o r e l e a v i n g home i n t h e 
mor n i n g w h e t h e r t h e y w o u ld change work s i t e s d u r i n g t h e day; t h a t a t l e a s t once 
each week t h e y w o u ld f i n i s h work a t one s i t e b e f o r e t h e workday was o v e r and 
would be r e q u i r e d t o move t o a n o t h e r s i t e ; t h a t t h e o n l y v e h i c l e o f employer 
t h a t c o u l d have t r a n s p o r t e d w o r k e r s between s i t e s was a p i c k u p t r u c k t h a t c o u l d 
n o t c a r r y a f u l l crew o f a t l e a s t f i v e ; t h a t w orkers used t h e i r own c a r s t o 
t r a v e l between work s i t e s ; and t h a t employer r e i m b u r s e d employees f o r m i l e a g e 
when t h e y used t h e i r own c a r s t o t r a v e l between work s i t e s . There was no e v i 
dence t h a t t h e employer's p i c k u p t r u c k was ever used t o t r a n s p o r t w o r k e r s be
tween work s i t e s . S u b s t a n t i a l e vidence e x i s t s t o s u p p o r t a f i n d i n g o f f a c t when 
t h e r e c o r d , v i e w e d as a whole, p e r m i t s a re a s o n a b l e person t o make t h a t f i n d i n g . 
ORS 1 8 3 . 4 8 2 ( 8 ) ( c ) ; Garcia v. Boise Cascade, 309 Or 292, 295, 787 P2d 884 ( 1 9 9 0 ) . 
There i s s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h e Board's f i n d i n g t h a t employer does 
n o t p r o v i d e t r a n s p o r t a t i o n between work s i t e s . 

Employer a l s o a s s i g n s as e r r o r t h a t t h e Board found t h a t c l a i m a n t ' s i n 
j u r i e s a r e compensable. G e n e r a l l y , under t h e " g o i n g and coming" r u l e , i n j u r i e s 
s u s t a i n e d w h i l e t r a v e l i n g t o and from work are n o t compensable. See SAIF v. 
Reel, 303 Or 210, 216, 735 P2d 364 (1 9 8 7 ) ; Gwin v. Liberty Northwest Ins. Corp., 
105 Or App 171, 173, 803 P2d 1228 (1 9 9 1 ) . I f an employer, however, r e q u i r e s an 
employee, as p a r t o f h i s j o b , t o b r i n g h i s own c a r t o work f o r use d u r i n g t h e 
workday, h i s t r i p t o and fr o m work i s , by t h a t f a c t a l o n e , w i t h i n t h e c o u r s e o f 
h i s employment. I n Jenkins v. Tandy Corp., 86 Or App 133, 738 P2d 985, r e v den 
304 Or 279 ( 1 9 8 7 ) , t h e employer r e q u i r e d t h e c l a i m a n t t o have h i s p e r s o n a l c a r 
a v a i l a b l e a t work t o make c a l l s t o t h e homes and b u s i n e s s p l a c e s o f i t s cus
tomers and t o make d e l i v e r i e s , and t h e employer r e i m b u r s e d him f o r use o f h i s 
c a r . I t d i d n o t r e i m b u r s e him f o r d r i v i n g h i s c a r t o and fr o m work. He was i n 
j u r e d as he went f r o m t h e w o r k p l a c e t o h i s c a r t o d r i v e home a t t h e end o f t h e 
day. We q u o t e d f r o m Smith v. Workmen's Comp. App. Bd., 69 Cal 2d 814, 824, 73 
Cal R p t r 253, 447 P2d 365 ( 1 9 6 8 ) : 

" [ I ] n t h i s day o f a h i g h l y m o t o r i z e d s o c i e t y we cannot c a s t t h e 
g o i n g and coming r u l e as a p r o t e c t i v e c l o a k o v e r t h e s h o u l d e r s o f 
t h e employer who, f o r h i s own advantage, demands t h a t t h e employee 
f u r n i s h t h e c a r on t h e j o b . " 86 Or App a t 137. 



Van N a t t a ' s L i b e r t y Northwest v. Over 2007 

Here, t h e Board found t h a t employer r e q u i r e d c l a i m a n t t o b r i n g h i s own c a r 
t o work f o r t r a n s p o r t a t i o n between j o b s i t e s d u r i n g t h e w o r k d a y . 1 S u b s t a n t i a l 
e v i d e n c e s u p p o r t s t h a t f i n d i n g . The Board d i d n o t e r r when i t c o n c l u d e d t h a t 
c l a i m a n t was i n j u r e d w i t h i n t h e course o f h i s employment and t h a t h i s i n j u r y i s 
compensable. 

A f f i r m e d . 

1 I n i t s o r d e r , t h e Board s a i d : 

" I t i s t r u e t h a t t h e employer d i d n o t s p e c i f i c a l l y o r d e r c l a i m a n t t o 
b r i n g h i s own c a r . N e v e r t h e l e s s , t h e r e q u i r e m e n t was i m p l i c i t i n 
t h e way t h e j o b was a r r a n g e d . The u n r e b u t t e d e v i d e n c e i s t h a t t h e 
crew had t o move between j o b s i t e s d u r i n g t h e work day a p p r o x i m a t e l y 
one o r two t i m e s p e r week. Fu r t h e r m o r e , t h e employer's r e p r e s e n t a 
t i v e a d m i t t e d t h a t t h e employer d i d n o t p r o v i d e s u f f i c i e n t t r a n s 
p o r t a t i o n t o move a l l crew members between s i t e s . The f a c t t h a t t h e 
employer r e i m b u r s e d c l a i m a n t f o r m i l e a g e and d i d n o t p r o v i d e a l t e r 
n a t i v e t r a n s p o r t a t i o n , i n d i c a t e s t h a t t h e employer e x p e c t e d c l a i m a n t 
t o p r o v i d e t r a n s p o r t a t i o n between j o b s i t e s . We c o n c l u d e t h a t t h e s e 
f a c t s a r e s u f f i c i e n t t o e s t a b l i s h an i m p l i c i t r e q u i r e m e n t t h a t 
c l a i m a n t p r o v i d e a v e h i c l e f o r t r a n s p o r t a t i o n between j o b s i t e s 
d u r i n g t h e work day. Consequently, we c o n c l u d e t h a t c l a i m a n t ' s 
i n j u r y was w i t h i n t h e course and scope o f h i s employment." 

C i t e as 107 Or App 53 (1991) May 1, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f David R. A b b o t t , C l a i m a n t . 

SAIF CORPORATION and OLYMPIC FOREST PRODUCTS, P e t i t i o n e r s , 
v. 

DAVID R. ABBOTT, LIBERTY NORTHWEST INS. and PINKERTONS, INC., Respondents. 
(WCB 87-13095, 87-13096, 87-13097; CA A50887) 

On SAIF C o r p o r a t i o n ' s and Olympic F o r e s t P r o d u c t s ' p e t i t i o n f o r 
r e c o n s i d e r a t i o n f i l e d November 2 1 , 1990. O p i n i o n f i l e d August 8, 1990. 103 Or 
App 49, 796 P2d 378 ( 1 9 9 0 ) . 

Dave Frohnmayer, A t t o r n e y G e n e r a l , V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , and 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, f o r p e t i t i o n . 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 
DEITS, J. 
R e c o n s i d e r a t i o n a l l o w e d ; remanded f o r r e c o n s i d e r a t i o n o f scope o f employer's 

a c c e p t a n c e ; o t h e r w i s e a f f i r m e d . 

Olympic F o r e s t P r o d u c t s and i t s w o r k e r s ' compensation c a r r i e r ( employer) 
seek r e c o n s i d e r a t i o n o f our d e c i s i o n . 103 Or App 49, 796 P2d 378 ( 1 9 9 0 ) . I t 
c o n t e n d s t h a t our c o n c l u s i o n t h a t i t had accepted r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c a r p a l t u n n e l syndrome i s i n c o n s i s t e n t w i t h Georgia-Pacific v. Piwowar, 305 Or 
494, 753 P2d 948 ( 1 9 8 8 ) . 

I n Piwowar, t h e i n j u r y was l i s t e d on t h e c l a i m f o r m as a " s o r e back." The 
employer i s s u e d a g e n e r a l acceptance. A f t e r t h e c l a i m was a c c e p t e d , i t was 
d e t e r m i n e d t h a t t h e s o r e back may have been caused by a d i s e a s e known as 
a n k y l o s i n g s p o n d y l i t i s , w h i c h was u n r e l a t e d t o c l a i m a n t ' s employment. The 
employer t h e n i s s u e d a d e n i a l f o r t h a t c o n d i t i o n . The Supreme C o u r t h e l d : 
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"Read t o g e t h e r , Johnson and Bauman r e q u i r e t h e employer t o com
p e n s a t e t h e c l a i m a n t f o r t h e s p e c i f i c c o n d i t i o n i n t h e n o t i c e o f 
acceptance r e g a r d l e s s o f t h e cause o f t h a t c o n d i t i o n . I f , f o r exam
p l e , G e o r g i a - P a c i f i c accepted a c l a i m f o r 'lu m b o s a c r a l s t r a i n , ' 
w h i c h was one o f t h e o r i g i n a l diagnoses o f c l a i m a n t ' s c o n d i t i o n , 
t h a t a c c e ptance would n o t i n c l u d e t h e a n k y l o s i n g s p o n d y l i t i s , s i n c e 
t h o s e a r e two s e p a r a t e i n f i r m i t i e s (unless of course one is merely a 
symptom of the other). 

" * * * * * 

"Here, G e o r g i a - P a c i f i c accepted a c l a i m f o r a so r e back, w h i c h 
was m e r e l y a symptom o f an u n d e r l y i n g d i s e a s e , n o t a s e p a r a t e c o n d i 
t i o n . T h e r e f o r e , G e o r g i a - P a c i f i c c o u l d n o t deny t h e c o m p e n s a b i l i t y 
o f t h e c o n d i t i o n r e g a r d l e s s o f t h e cause. A c c o r d i n g l y , we h o l d t h a t 
G e o r g i a - P a c i f i c c o u l d n o t p r o p e r l y deny t h e c o m p e n s a b i l i t y o f t h e 
a n k y l o s i n g s p o n d y l i t i s . " 305 Or a t 501. (Emphasis s u p p l i e d . ) 

Here, c l a i m a n t s u b m i t t e d a c l a i m f o r "numbness i n hands, arm aches" and 
" [ s j w e l l i n g and a c h i n g e v e r y morning t o t h e p o i n t o f non-s l e e p . Neck s t i f f . " 
Employer a s s e r t s t h a t , r a t h e r t h a n accept t h e c l a i m as s u b m i t t e d , i t i s s u e d a 
s p e c i f i c a c c e ptance f o r a " r i g h t w r i s t s t r a i n " and a " r i g h t s h o u l d e r s t r a i n . " 
I t argues t h a t i t s r e s p o n s i b i l i t y i s l i m i t e d t o t h e s p e c i f i c a c c e p t e d m e d i c a l 
c o n d i t i o n s . 

I f t h o s e a s s e r t i o n s a r e c o r r e c t as t o t h e c o n t e n t o f t h e c l a i m and o f i t s 
a c c e p t a n c e , o u r o p i n i o n was i n c o r r e c t . The d e t a i l s o f t h e acceptance p u r p o r t 
e d l y a r e c o n t a i n e d i n E x h i b i t 10 i n t h e r e c o r d b e f o r e t h e r e f e r e e . However, 
E x h i b i t 10 i n t h e Board's r e c o r d i s n o t t h e p e r t i n e n t document. The d i s c r e p a n c y 
i s n o t e d i n a f o o t n o t e i n employer's p e t i t i o n f o r r e c o n s i d e r a t i o n : 

" I n p r e p a r i n g t h i s p e t i t i o n f o r r e v i e w , SAIF d i s c o v e r e d t h a t t h e 
r e c o r d f o r w a r d e d t o t h e Court o f Appeals by t h e Workers' Compensa
t i o n Board i s i n c o m p l e t e . The e x h i b i t s f o r w a r d e d by t h e Board were 
t h e 21 s u b m i t t e d by L i b e r t y Northwest. The Referee e x c l u d e d t h o s e 
e x h i b i t s and a d m i t t e d t h e 31 e x h i b i t s i n t r o d u c e d by SAIF. ( T r 1 - 2 ) . 
I f deemed nec e s s a r y , t h e Court o f Appeals o r Supreme Co u r t may r e 
q u i r e t h e Board t o f o r w a r d t h e c o r r e c t r e c o r d under ORS 183.482(4) 
and ORAP 3 . 0 5 ( 3 ) . C i t a t i o n s t o e x h i b i t s i n t h i s p e t i t i o n a r e t o 
t h o s e a d m i t t e d by t h e Referee, n o t t o t h o s e f o r w a r d e d by t h e Board." 

Employer i s c o r r e c t t h a t t h e e x h i b i t s f o r w a r d e d t o t h e C o u r t o f Appeals by 
t h e Board a r e n o t t h e ones a d m i t t e d by t h e r e f e r e e . A l s o , t h e e x h i b i t s f o r w a r d 
ed t o t h e Board by t h e r e f e r e e were n o t t h e ones a d m i t t e d by t h e r e f e r e e . 
T h e r e f o r e , t h e Board never r e v i e w e d t h e pr o p e r r e c o r d , and t h e r e f e r e e ' s c o n c l u 
s i o n s r e g a r d i n g employer's acceptance c o u l d n o t have been a d e q u a t e l y r e v i e w e d by 
t h e Board. 

R e c o n s i d e r a t i o n a l l o w e d ; remanded f o r r e c o n s i d e r a t i o n o f scope o f 
employer's a c c e p t a n c e ; o t h e r w i s e a f f i r m e d . 



Van N a t t a ' s 2009 

C i t e as 107 Or App 73 (1991) May 15, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Ismeal M. B a r a j a s , C l a i m a n t . 

SAIF CORPORATION and SUMMITT ENTERPRISES, P e t i t i o n e r s , 
v. 

ISMEAL M. BARAJAS, Respondent. 
(WCB No. 88-10277; CA A64438) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d December 7, 1990. 
John R e u l i n g , A s s i s t a n t A t t o r n e y G e n e r a l , argued t h e cause f o r p e t i t i o n e r s . 

W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and V i r g i n i a L. 
L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

Roger Ousey, Eugene, argued t h e cause f o r r e s p o n d e n t . W i t h him on t h e b r i e f 
was B i s c h o f f & Strooband, P.C., Eugene. 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge, and D e i t s , 
Judge. 

JOSEPH, C.J. 
Reversed and remanded f o r p r o c e e d i n g s n o t i n c o n s i s t e n t w i t h t h i s o p i n i o n . 

Summitt E n t e r p r i s e s , employer, seeks r e v i e w o f aWorkers' Compensation 
Board o r d e r t h a t h e l d t h a t c l a i m a n t ' s i n j u r i e s a r e compensable under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) . 1 We h o l d t h a t t h e o r d e r i s ina d e q u a t e f o r r e v i e w . 

C l a i m a n t i s a t r e e p l a n t e r . Sometime b e f o r e A p r i l 4, 1988, employer 
t r a n s p o r t e d him and o t h e r employees from Medford t o C a l i f o r n i a . C l a i m a n t ' s home 
was i n Medford. He s t a y e d i n C a l i f o r n i a i n a m o t e l room p a i d f o r by employer, 
w h i c h p r o v i d e d t r a n s p o r t a t i o n from t h e m o t e l t o t h e work s i t e and back each day 
o f work. 

The Board adopted t h e f i n d i n g s o f t h e r e f e r e e , o f w h i c h t h e s e a r e 
r e l e v a n t : 

" ( 2 ) * * * Having t h e employees a t t h e m o t e l b e n e f i t e d t h e employer. 
" ( 3 ) H aving t h e employees congregated a t t h e m o t e l , w i t h no 
t r a n s p o r t a t i o n away from i t , was con t e m p l a t e d by t h e employer. The 
p a r t i c i p a n t s would n o t have been i n O r l e a n s , C a l i f o r n i a on A p r i l 4, 
1988 b u t f o r t h e employer's i n t e r v e n t i o n . 
" ( 4 ) The t r i p f r o m t h e m o t e l t o town and r e t u r n was f o r r e a s o n s n o t 
r e l a t e d t o employment. By t h e c r e d i b l e t e s t i m o n y o f c l a i m a n t , i t 
was t o buy shoes. C l a i m a n t was not p a i d f o r t h i s a c t i v i t y , a l t h o u g h 
t r a n s p o r t a t i o n was p r o v i d e d by t h e employer. D u r i n g t h e t r i p , w h i c h 

1 ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) p r o v i d e s : 
"A 'compensable i n j u r y ' i s an a c c i d e n t a l i n j u r y , o r a c c i d e n t a l i n j u r y t o 
p r o s t h e t i c a p p l i a n c e s , a r i s i n g o u t o f and i n t h e course o f employment r e q u i r i n g 
m e d i c a l s e r v i c e s o r r e s u l t i n g i n d i s a b i l i t y o r d e a t h ; an i n j u r y i s a c c i d e n t a l i f 
t h e r e s u l t i s an a c c i d e n t , whether o r not due t o a c c i d e n t a l means. However, 
'compensable i n j u r y ' does n o t i n c l u d e : 
" ( A ) I n j u r y t o any a c t i v e p a r t i c i p a n t i n a s s a u l t s o r combats w h i c h a r e n o t 
co n n e c t e d t o t h e j o b assignment and which amount t o a d e v i a t i o n f r o m customary 
d u t i e s ; o r 
"(B) I n j u r y i n c u r r e d w h i l e engaging i n o r p e r f o r m i n g , o r as t h e r e s u l t o f 
eng a g i n g i n o r p e r f o r m i n g , any r e c r e a t i o n a l o r s o c i a l a c t i v i t i e s s o l e l y f o r t h e 
w o r k e r ' s p e r s o n a l p l e a s u r e . " 
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l a s t e d f r o m 1:00 p.m. t o a p p r o x i m a t e l y 7:00 p.m., b o t h c l a i m a n t and 
Mr. Gomez consumed s i g n i f i c a n t q u a n t i t i e s o f beer. V e r b a l 
exchanges, i n c r e a s i n g l y v i t u p e r a t i v e , o c c u r r e d t h a t a f t e r n o o n . 
" ( 5 ) The employer d i d n o t p r o h i b i t d r i n k i n g beer a f t e r work h o u r s . 
A l t h o u g h A p r i l 4 was a r e g u l a r work day, t h e crew was a s s i g n e d no 
a c t i v i t y and was n o t p a i d f o r i t s presence a t t h e m o t e l . The 
employees were t h e o r e t i c a l l y f r e e t o come and go fro m t h e m o t e l a t 
w i l l ; t h e i r c onduct was n o t r e g u l a t e d , e i t h e r e x p r e s s l y o r 
i m p l i e d l y , by t h e employer a f t e r w o r k i n g hours. 
" ( 6 ) S h o r t l y a f t e r Mr. Gomez and c l a i m a n t r e t u r n e d f r o m t h e 
sho p p i n g / b e e r d r i n k i n g t r i p , Mr. Gomez stabbed c l a i m a n t , r e s u l t i n g 
i n t h e need f o r m e d i c a l t r e a t m e n t * * *. on June 16, 1988 SAIF 
d e n i e d t h a t t h e s t a b b i n g i n c i d e n t was i n t h e course and scope o f 
employment * * *. 
"( 7 ) The re a s o n f o r t h e d i s p u t e between t h e two men was work-
r e l a t e d : Mr. Gomez was d i s t r e s s e d by t h e f a c t t h a t he no l o n g e r was 
c l a i m a n t ' s s u p e r v i s o r - h e had been demoted t h e week b e f o r e * * *. 
"( 8 ) Mr. B a r a j a s was n o t t h e aggressor. Mr. Gomez p r o c u r e d t h e 
k n i f e ; Mr. B a r a j a s i n d i c a t e d an u n w i l l i n g n e s s t o f i g h t . The blows 
t h a t were exchanged were i n response t o t h e t h r e a t o f t h e weapon i n 
Mr. Gomez' hand * * *." 

The Board supplemented t h o s e f i n d i n g s w i t h f i n d i n g s t h a t " c l a i m a n t ' s i n j u r y 
o c c u r r e d w h i l e he was w o r k i n g away from home f o r t h e employer and l i v i n g w i t h 
coworkers i n a m o t e l " ; he was " i n j u r e d a f t e r he and h i s f e l l o w w o r k e r s r e t u r n e d 
t o t h e i r m o t e l f r o m a t r i p i n t o town, where t h e y became i n t o x i c a t e d " ; and he was 
"stabbed by a coworker a f t e r f u r t h e r l i q u o r was consumed a t t h e m o t e l . " 

The r e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t a " t r a v e l i n g employee." But 
see SAIF v. Reel, 81 Or App 258, 260, 724 P2d 914 ( 1 9 8 6 ) , aff'd 303 Or 210, 735 
P2d 764 ( 1 9 8 7 ) . The Board s a i d t h a t i t d i d "not n e c e s s a r i l y agree" w i t h t h a t , 
b u t i t d i d n o t a n a l y z e t h e i s s u e any f u r t h e r . I t c o n c l u d e d t h a t an argument 
between c o - w o r k e r s who a r e s t a y i n g a t a m o t e l f o r t h e employer's c o n v e n i e n c e i s 
w o r k - r e l a t e d and t h a t c l a i m a n t ' s i n j u r i e s a r e t h e r e f o r e compensable under t h e 
f a c t o r s i d e n t i f i e d i n Mellis v. McEwen, Hanna, Gisvold, 74 Or App 571, 574, 703 
P2d 255, rev den 300 Or 249 (1 9 8 5 ) . 

We agree w i t h t h e Board t h a t c l a i m a n t ' s i n j u r y was i n c u r r e d i n t h e c o u r s e 
o f h i s employment. However, ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) n e c e s s i t a t e s a f u r t h e r 
i n q u i r y , because i t s c r i t e r i a r e l a t e t o compensability. I f t h e i n j u r y i s 
i n c u r r e d by an a c t i v e p a r t i c i p a n t i n an a s s a u l t o r combat t h a t i s n o t an 
a c t u a l p a r t o f t h e j o b , i t i s n o t compensable. That e x c l u s i o n has been r e f e r r e d 
t o , however i n e x a c t l y , as t h e "aggressor defense." See Kessen v. Boise Cascade 
Corp., 71 Or App 545, 548, 693 P2d 52 (19 8 4 ) . A l t h o u g h an a g g r e s s o r i s c l e a r l y 
an a c t i v e p a r t i c i p a n t , a g g r e s s i v e n e s s i s n o t t h e o n l y c r i t e r i o n . The Board 
adopted t h e r e f e r e e ' s f i n d i n g s t h a t c l a i m a n t was n o t t h e a g g r e s s o r , t h a t he 
exp r e s s e d an u n w i l l i n g n e s s t o f i g h t and t h a t he s t r u c k Gomez o n l y as a r e s u l t o f 
b e i n g t h r e a t e n e d by t h e k n i f e . There i s s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h o s e 
f i n d i n g s . However, t h e r e a r e no f i n d i n g s as t o how o r why c l a i m a n t became 
i n v o l v e d i n an a l t e r c a t i o n w i t h Gomez w h i l e Gomez was armed w i t h a k n i f e . The 
r e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t was a by s t a n d e r does n o t l o g i c a l l y f l o w f r o m 
t h e f i n d i n g s . Because t h e f i n d i n g s a r e i n s u f f i c i e n t , t h e Board's o r d e r i s 
i n s u f f i c i e n t f o r r e v i e w and must be remanded f o r f u r t h e r f i n d i n g s r e s p e c t i n g t h e 
a p p l i c a b i l i t y o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . See Teledyne Wah Chang v. Vorderstrasse, 
104 Or App 498, 802 P2d 83 (1 9 9 0 ) . 

I n t h e l i g h t o f t h e Board's de novo r e v i e w a u t h o r i t y on remand, we need 
n o t d e c i d e any o t h e r i s s u e s p r e s e n t e d by t h e p e t i t i o n f o r r e v i e w . 

Reversed and remanded f o r pr o c e e d i n g s n o t i n c o n s i s t e n t w i t h t h i s o p i n i o n . 



Van N a t t a ' s 2011 

C i t e as 107 Or App 78 (1991) May 15, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Duane L. Jones, C l a i m a n t . 

DUANE L. JONES, P e t i t i o n e r , 
v. 

OREGON STATE CORRECTIONAL INSTITUTION and INMATE INJURY FUND, Respondents. 
(88-10417; CA A64627) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d September 28, 1990. 
M e r r i l l S c h n e i d e r , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f was M e r r i l l Schneider & A s s o c i a t e s , P o r t l a n d . 
Thomas E. Ewing, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , and Jerome L i d z , A s s i s t a n t A t t o r n e y 
G e n e r a l , Salem. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 

BUTTLER, P.J. 
A f f i r m e d . 
Rossman, J . , d i s s e n t i n g . 

C l a i m a n t , an i n j u r e d inmate, seeks r e v i e w o f an o r d e r o f t h e Workers' Com
p e n s a t i o n Board d e n y i n g h i s r e q u e s t f o r i n s u r e r - p a i d a t t o r n e y f e e s under ORS 
656.386(1) f o r s e r v i c e s r e n d e r e d b e f o r e h e a r i n g , f r o m t h e t i m e when t h e r e q u e s t 
f o r h e a r i n g was f i l e d t o when t h e Inmate I n j u r y Fund (Fund) w i t h d r e w i t s d e n i a l 
o f t h e c l a i m . 

C l a i m a n t was i n j u r e d and f i l e d a c l a i m , w h i c h Fund d e n i e d . C l a i m a n t r e 
q u e s t e d a h e a r i n g b u t , b e f o r e t h e case came t o h e a r i n g , Fund w i t h d r e w i t s d e n i a l 
and a c c e p t e d t h e c l a i m . The case t h e n went t o h e a r i n g o n l y on c l a i m a n t ' s r e 
q u e s t f o r i n s u r e r - p a i d a t t o r n e y f e e s , which t h e r e f e r e e d e n i e d . The Board 
a f f i r m e d . 

The p a r t i e s agree t h a t ORS 656.386(1) p r o v i d e s t h e o n l y p o s s i b l e s t a t u 
tory- 1- a u t h o r i z a t i o n f o r an award o f i n s u r e r - p a i d a t t o r n e y f e e s i n t h i s case. 
That s t a t u t e p r o v i d e s : 

1 A t t h e r e l e v a n t t i m e , OAR 438-15-030(1) p r o v i d e d , i n p a r t : 

" I f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation f o r a 
c l a i m a n t w i t h o u t a h e a r i n g b e f o r e a r e f e r e e , a r e a s o n a b l e a t t o r n e y 
f e e may be approved o r assessed." 

OAR 438-15-005(2) d e f i n e s an "assessed f e e " as "an a t t o r n e y f e e p a i d t o a 
c l a i m a n t ' s a t t o r n e y by an i n s u r e r o r s e l f - i n s u r e d employer i n a d d i t i o n t o com
p e n s a t i o n p a i d t o a c l a i m a n t . " The Board concluded t h a t t h e phra s e " i n a hear
i n g b e f o r e a r e f e r e e " has a p r e c i s e meaning and le a v e s no room f o r i n t e r p r e t a 
t i o n . Springfield Education Assn. v. School Dist., 290 Or 217, 621 P2d 547 
( 1 9 8 0 ) . A c c o r d i n g l y , i t h e l d t h a t t h e r u l e exceeded i t s s t a t u t o r y a u t h o r i t y t o 
award a t t o r n e y f e e s and i s i n v a l i d . 
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" ( 1 ) I n a l l cases i n v o l v i n g a c c i d e n t a l i n j u r i e s where a c l a i m a n t 
f i n a l l y p r e v a i l s i n an appeal t o t h e Court o f Appeals o r p e t i t i o n 
f o r r e v i e w t o t h e Supreme Court from an o r d e r o r d e c i s i o n d e n y i n g 
t h e c l a i m f o r compensation, t h e c o u r t s h a l l a l l o w a r e a s o n a b l e 
a t t o r n e y f e e t o t h e c l a i m a n t ' s a t t o r n e y . In such rejected cases 
where the claimant prevails finally in a hearing before the referee 
or in a review by the board itself, then the referee or board shall 
allow a reasonable attorney fee." 

" ( 2 ) I n a l l o t h e r cases a t t o r n e y fees s h a l l c o n t i n u e t o be p a i d 
f r o m t h e c l a i m a n t ' s award o f compensation exc e p t as o t h e r w i s e 
p r o v i d e d i n ORS 656.382." (Emphasis s u p p l i e d . ) 

The q u e s t i o n i s whether c l a i m a n t has p r e v a i l e d " f i n a l l y i n a h e a r i n g " 
w i t h i n t h e meaning o f t h e s t a t u t e . I n G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 
530, 754 P2d 570 ( 1 9 8 8 ) , t h e c o u r t s a i d : 

"There a r e t h r e e p r e r e q u i s i t e s t o t h e a p p l i c a b i l i t y o f t h e a t t o r 
ney f e e s p r o v i s i o n o f ORS 656.386(1): (1) t h e c l a i m a n t must i n i t i a t e 
t h e h e a r i n g p r o c e s s by r e q u e s t i n g r e v i e w from an o r d e r o r d e c i s i o n 
d e n y i n g t h e c l a i m ; (2) t h e c l a i m a n t must p r e v a i l finally on t h e 
i s s u e o f compensation ( b e f o r e t h e forum i n whi c h t h e c l a i m a n t i s t h e 
i n i t i a t i n g p a r t y ) ; and (3) t h e d e c i s i o n o f t h e r e f e r e e , b o a r d o r 
c o u r t i n w h i c h t h e c l a i m a n t p r e v a i l s f i n a l l y must be f r o m an e a r l i e r 
d e c i s i o n o r o r d e r d e n y i n g , r a t h e r t h a n a l l o w i n g , t h e c l a i m f o r com
p e n s a t i o n . Shoulders v. SAIF, 300 Or 606, 611-12, 716 P2d 751 
( 1 9 8 6 ) . A c l a i m a n t ' p r e v a i l s f i n a l l y ' b e f o r e a forum i f t h a t f o r u m 
h o l d s i n t h e c l a i m a n t ' s f a v o r on t h e i s s u e o f t h e c l a i m a n t ' s r i g h t 
t o w o r k e r s ' compensation and t h a t d e t e r m i n a t i o n i s n o t ap p e a l e d 
w i t h i n t h e t i m e a l l o w e d by s t a t u t e . " 305 Or a t 533. (Emphasis i n 
o r i g i n a l . ) 

A l t h o u g h t h e i s s u e i n t h a t case was whether t h e d i s p u t e o v e r t h e amount o f f e e s 
awarded t h e c l a i m a n t by t h e r e f e r e e s h o u l d be r e s o l v e d by t h e Board o r by t h e 
c i r c u i t c o u r t under ORS 6 5 6 . 3 8 8 ( 2 ) , 2 t h a t i s s u e depended on t h e meaning o f ORS 
65 6 . 3 8 6 ( 1 ) . The c o u r t ' s s t a t e m e n t , quoted above, f o l l o w s t h e p l a i n meaning o f 
t h e s t a t u t e : The c l a i m a n t must p r e v a i l f i n a l l y b e f o r e t h e forum i n w h i c h t h e 
c l a i m a n t i s t h e i n i t i a t i n g p a r t y . I n a l l o t h e r cases, t h e f e e s a r e t o be p a i d 
o u t o f t h e award o f compensation, except as o t h e r w i s e p r o v i d e d i n ORS 656.382. 3 

* ORS 656.388(2) p r o v i d e s : 
" I f an a t t o r n e y and t h e r e f e r e e o r board cannot agree upon t h e 

amount o f t h e f e e , each f o r t h w i t h s h a l l submit a w r i t t e n s t a t e m e n t 
o f t h e s e r v i c e s r e n d e r e d t o t h e p r e s i d i n g judge f o r t h e c i r c u i t 
c o u r t i n t h e c o u n t y i n whi c h t h e c l a i m a n t r e s i d e s . The j u d g e s h a l l , 
i n a summary manner, w i t h o u t t h e payment o f f i l i n g , t r i a l o r c o u r t 
f e e s , d e t e r m i n e t h e amount o f such f e e . T h i s c o n t r o v e r s y s h a l l be 
g i v e n precedence o v e r o t h e r p r o c e e d i n g s . " 

3 ORS 656.382(2) p r o v i d e s : 
" I f a r e q u e s t f o r h e a r i n g , r e q u e s t f o r r e v i e w , appeal o r c r o s s -
a p p e a l t o t h e Co u r t o f Appeals o r p e t i t i o n f o r r e v i e w t o t h e Supreme 
C o u r t i s i n i t i a t e d by an employer o r i n s u r e r , and t h e r e f e r e e , b o a r d 
o r c o u r t f i n d s t h a t t h e compensation awarded t o t h e c l a i m a n t s h o u l d 
n o t be d i s a l l o w e d o r reduced, t h e employer o r i n s u r e r s h a l l be 
r e q u i r e d t o pay t o t h e c l a i m a n t o r t h e a t t o r n e y o f t h e c l a i m a n t a 
r e a s o n a b l e a t t o r n e y f e e i n an amount s e t by t h e r e f e r e e , b o a r d o r 
t h e c o u r t f o r l e g a l r e p r e s e n t a t i o n by an a t t o r n e y f o r t h e c l a i m a n t 
a t and prior to the hearing, r e v i e w on appeal o r c r o s s - a p p e a l . " 
(Emphasis s u p p l i e d . ) 



Van N a t t a ' 3 Jones v. O.S.C.I 2013 

Under ORS 656.382, i f t h e employer i s t h e i n i t i a t i n g p a r t y , and t h e forum 
f i n d s t h a t compensation s h o u l d n o t be d i s a l l o w e d o r reduced, t h e employer i s 
r e q u i r e d t o pay t h e c l a i m a n t ' s a t t o r n e y f e e s f o r s e r v i c e s " a t and prior to t h e 
h e a r i n g . " (Emphasis s u p p l i e d . ) The l e g i s l a t u r e has d i s t i n g u i s h e d between t h e 
two t y p e s o f cases, a l l o w i n g t h e c l a i m a n t an i n s u r e r - p a i d a t t o r n e y f e e f o r p r e 
h e a r i n g s e r v i c e s i n t h e one and not i n t h e o t h e r . There i s no a m b i g u i t y , and 
c l a i m a n t ' s argument t h a t t h e word " h e a r i n g " i s an i n e x a c t t e r m under Springfield 
Education Assn. v. School Dist., supra n 1, and so t h e Board i s r e q u i r e d t o 
i n t e r p r e t i t , i s n o t w e l l - f o u n d e d . 

I t i s c l e a r , t h e r e f o r e , t h a t an i n s u r e r - p a i d a t t o r n e y f e e i s n o t a v a i l a b l e 
under ORS 65 6 . 3 8 6 ( 1 ) , u n l e s s t h e m a t t e r o f c o m p e n s a b i l i t y i s r e s o l v e d by t h e 
fo r u m , n o t by t h e w i t h d r a w a l o f a d e n i a l b e f o r e t h e forum has d e c i d e d t h e 
m a t t e r . I f a r e f e r e e has n o t r e s o l v e d t h e i s s u e o f c o m p e n s a b i l i t y , t h e n a 
c l a i m a n t has n o t " p r e v a i l e d f i n a l l y i n a h e a r i n g b e f o r e t h e r e f e r e e " f o r t h e 
purpose o f ORS 656.386( 1 ) . 

Because t h e r e i s no o t h e r s t a t u t o r y b a s i s f o r an award o f i n s u r e r - p a i d 
a t t o r n e y f e e s , c l a i m a n t ' s fees must be p a i d o u t o f t h e award o f c o m p e n s a t i o n . 4 

A f f i r m e d . 

4 The d i s s e n t expresses concerns about t h e " p o l i c y i m p l i c a t i o n s " o f our 
d e c i s i o n , Or App a t n 1. ( S l i p o p i n i o n a t 4 n 1.) A l t h o u g h we share 
some o f t h o s e c o n c e r n s , p o l i c y d e c i s i o n s a r e f o r t h e l e g i s l a t u r e . Our f u n c t i o n 
i s t o a p p l y t h e law as i t reads. 

ROSSMAN, J . , d i s s e n t i n g 

The m a j o r i t y h o l d s t h a t c l a i m a n t was n o t e n t i t l e d t o e m p l o y e r - p a i d a t t o r 
ney f e e s f o r s e r v i c e s i n overcoming t h e d e n i a l o f h i s c l a i m , because he d i d n o t 
p r e v a i l f i n a l l y i n a h e a r i n g , i . e . , i n a completed a d v e r s a r i a l p r o c e e d i n g where 
a r e f e r e e h o l d s i n a c l a i m a n t ' s f a v o r . A l t h o u g h ORS 656.386(1) p r o v i d e s t h e 
o n l y s t a t u t o r y a u t h o r i z a t i o n f o r an award o f a t t o r n e y f e e s , I cannot agree w i t h 
t h e m a j o r i t y ' s d e c i s i o n t h a t t h e s t a t u t e was i n t e n d e d t o p r e c l u d e a t t o r n e y fees 
i n cases where t h e c l a i m i s s e t t l e d b e f o r e t h e f i n a l c u r t a i n comes down on a 
com p l e t e h e a r i n g . That r e s u l t i s so f o r e i g n t o c o n s i d e r a t i o n o f f a i r n e s s and 
t h e e f f i c i e n t a d m i n i s t r a t i o n o f j u s t i c e , w i t h i n t h e r e a l m o f t h e Workers' Com
p e n s a t i o n Law, t h a t I must d i s s e n t . 

The s t a t u t e d e s c r i b e s , g e n e r a l l y , t h e d i f f e r e n t l e v e l s o f r e v i e w i n work
e r s ' compensation cases and p r o v i d e s t h a t a c l a i m a n t who seeks r e v i e w o f a 
d e n i e d c l a i m may r e c o v e r a t t o r n e y fees f o r p r e v a i l i n g f i n a l l y a t any l e v e l . I t 
does n o t s t a t e t h a t t h e c l a i m a n t must p r e v a i l by reason o f a d e c i s i o n a t t h e 
h e a r i n g l e v e l . R a t h e r , i t appears t o p e r m i t r e c o v e r y o f a t t o r n e y f e e s by a 
c l a i m a n t who succeeds i n e s t a b l i s h i n g f i n a l l y t h e c o m p e n s a b i l i t y o f t h e c l a i m 
a f t e r t h e employer o r i n s u r e r has made a d e c i s i o n t o deny t h e c l a i m , whether 
t h a t be by a d e t e r m i n a t i o n o f t h e r e f e r e e o r by t h e employer's u l t i m a t e accep
t a n c e o f t h e c l a i m a t t h e h e a r i n g l e v e l . 

Greenslitt v. City of Lake Oswego, 305 Or 530, 533, 754 P2d 570 ( 1 9 8 8 ) , 
r e l i e d on by t h e m a j o r i t y , i s n o t i n c o n s i s t e n t w i t h my i n t e r p r e t a t i o n o f t h e 
s t a t u t e . The q u e s t i o n i n t h a t case was whether, c o n s i d e r i n g ORS 656.386(1) and 
ORS 656.388(2) t o g e t h e r , t h e Board o r t h e c i r c u i t c o u r t was t h e p r o p e r forum t o 
r e v i e w t h e r e f e r e e ' s award o f a t t o r n e y f e e s . That, i n t u r n , depended on whether 
t h e c l a i m a n t had " f i n a l l y p r e v a i l e d " b e f o r e t h e r e f e r e e . The c o u r t h e l d t h a t 
t h e c l a i m a n t had n o t , because t h e employer had sought Board r e v i e w o f t h e r e f 
e r e e ' s d e t e r m i n a t i o n o f c o m p e n s a b i l i t y . Greenslitt s t a n d s o n l y f o r t h e 
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p r o p o s i t i o n t h a t a c l a i m a n t cannot be s a i d t o have " f i n a l l y p r e v a i l e d " i f t h e 
i s s u e o f c o m p e n s a b i l i t y remains u l t i m a t e l y u n r e s o l v e d . I t does n o t p r e c l u d e an 
award o f a t t o r n e y f e e s i f t h e i s s u e o f c o m p e n s a b i l i t y i s r e s o l v e d i n t h e c l a i m 
a n t ' s f a v o r a f t e r a h e a r i n g has been r e q u e s t e d b u t b e f o r e t h e r e f e r e e has r e a c h 
ed a d e c i s i o n . The c o u r t was n o t f a c e d w i t h t h a t i s s u e and had no o c c a s i o n t o 
c o n s i d e r i t . 

Employer, h a v i n g d e n i e d t h e c l a i m , f o r c e d c l a i m a n t t o r e q u e s t a h e a r i n g , 
t h e r e b y b r i n g i n g t h e case t o t h e h e a r i n g l e v e l o f r e v i e w . The e f f o r t s o f 
c l a i m a n t ' s a t t o r n e y were presumably r e s p o n s i b l e f o r t h e Fund's u l t i m a t e w i t h 
d r a w a l o f t h e d e n i a l and acceptance o f t h e c l a i m . A c l a i m a n t i n c u r s a t t o r n e y 
f e e s t h r o u g h o u t t h e e n t i r e p rocess and s h o u l d be f u l l y compensated when a c l a i m 
i s a c c e p t e d . The p r o p e r f o c u s i n d e t e r m i n i n g whether c l a i m a n t i s e n t i t l e d t o 
a t t o r n e y f e e s i s on whether he f i n a l l y p r e v a i l e d on t h e i s s u e o f compensation, 
n o t when he p r e v a i l e d o r i n what s e t t i n g . C laimant d i d p r e v a i l , no m a t t e r how 
one l o o k s a t i t , and he s h o u l d be awarded a t t o r n e y f e e s . 

I n v i e w o f t h e l e g i s l a t u r e ' s apparent p o l i c y , as exp r e s s e d i n ORS 656.386, 
t h a t t h e employer, n o t t h e c l a i m a n t , bear t h e c o s t o f a c l a i m a n t ' s l e g a l r e p r e 
s e n t a t i o n when a c l a i m i s e r r o n e o u s l y r e j e c t e d and i t proceeds t o t h e h e a r i n g 
l e v e l , t h e Board's i n t e r p r e t a t i o n o f t h e s t a t u t e i s er r o n e o u s as a m a t t e r o f 
law. For more t h a n 20 y e a r s , t h e Board i n t e r p r e t e d t h e s t a t u t e t o p e r m i t a t t o r 
ney f e e s f o r s e r v i c e s p r o v i d e d a f t e r a r e q u e s t f o r a h e a r i n g had been f i l e d b u t 
b e f o r e t h e h e a r i n g . See former OAR 438-15-030(1). The l e g i s l a t u r e d i d n o t h i n g 
t o change t h a t i n t e r p r e t a t i o n , and I see no reason suddenly t o move t h e g o a l 
p o s t s now. 

A c c o r d i n g l y , I d i s s e n t . ^ 

1 I am a l s o v e r y much concerned about t h e p o l i c y i m p l i c a t i o n s o f t h e 
m a j o r i t y ' s h o l d i n g . I t i s l i k e l y t o d i s c o u r a g e c l a i m a n t s f r o m s e e k i n g p r e 
h e a r i n g r e s c i s s i o n o f c l a i m d e n i a l s , because a t t o r n e y f e e s , i f any, w i l l be de
d u c t e d f r o m t h e award. O b t a i n i n g r e l i e f e f f e c t i v e l y exposes a c l a i m a n t t o a 
p e n a l t y . There a r e a l s o n e g a t i v e consequences on t h e employers' s i d e : The 
m a j o r i t y ' s r e s u l t w i l l e l i m i n a t e an i m p o r t a n t i n c e n t i v e f o r employers t o i n v e s 
t i g a t e and a c c e p t m e r i t o r i o u s c l a i m s p r o m p t l y and c a r e f u l l y and f o r c e s c l a i m a n t s 
t o i n c u r unnecessary expenses t h a t t h e r e s p o n s i b l e employers w i l l n o t be r e q u i r 
ed t o r e i m b u r s e . B e g i n n i n g w i t h t h i s case, o t h e r t h a n t h e p e n a l t i e s imposed f o r 
u n r e a s o n a b l e d e n i a l s , t h e r e no l o n g e r i s a r i s k o f i n c u r r i n g a t t o r n e y f e e s f o r 
d e n y i n g v a l i d c l a i m s . I b e l i e v e t h a t t h a t u n f a i r l y p l a c e s t h e f i n a n c i a l burden 
o f e r r o r on c l a i m a n t s . 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f D a n i e l S. O'Leary, C l a i m a n t . 

DANIEL S. O'LEARY, P e t i t i o n e r , 
v. 

VALLEY VIEW CUTTING and SAIF CORPORATION, Respondents. 
(88-21172; CA A65401) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d March 27, 1991. 
James L. Edmunson, Eugene, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were Dale C. Johnson and Malagon,Moore & Johnson, Eugene. 
Ann F. K e l l e y , A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h her on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G eneral, Salem. 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
WARREN, P.J. 
A f f i r m e d . 

The f a c t s i n t h i s w o r k e r s ' compensation case a r e u n d i s p u t e d . B e f o r e 
c l a i m a n t f i l e d a r e q u e s t f o r a h e a r i n g , he sent SAIF a r e q u e s t t o p r o v i d e him 
t h e c l a i m documents. SAIF sent t h e documents 22 days l a t e r . C l a i m a n t sought a 
p e n a l t y and a t t o r n e y f e e s f o r f a i l u r e t o p r o v i d e d i s c o v e r y w i t h i n 15 days, as 
r e q u i r e d by former OAR 438-07-015(2). The r e f e r e e d e n i e d h i s r e q u e s t , and t h e 
Board a f f i r m e d . C l a i m a n t seeks r e v i e w , and we a f f i r m . 

Former OAR 438-07-015(2) p r o v i d e d : 

"Documents p e r t a i n i n g t o c l a i m s are o b t a i n e d by m a i l i n g a copy o f 
t h e Request f o r H e a r i n g , o r a w r i t t e n demand accompanied by an a t 
t o r n e y r e t e n t i o n agreement o r m e d i c a l i n f o r m a t i o n r e l e a s e , t o t h e 
i n s u r e r . W i t h i n f i f t e e n (15) days o f s a i d m a i l i n g t h e i n s u r e r s h a l l 
f u r n i s h t h e c l a i m a n t and o t h e r i n s u r e r s , w i t h o u t c o s t , o r i g i n a l s o r 
l e g i b l e c o p i e s o f a l l m e d i c a l and v o c a t i o n a l r e p o r t s , r e c o r d s o f 
compensation p a i d , and a l l o t h e r documents p e r t a i n i n g t o t h e 
c l a i m ( s ) . Upon s p e c i f i c demand by t h e c l a i m a n t , p a y r o l l r e c o r d s 
s h a l l be o b t a i n e d by t h e i n s u r e r from t h e employer and p r o v i d e d i n 
t h e same manner as o t h e r documents. F a i l u r e t o comply w i t h t h i s sec
t i o n s h a l l be c o n s i d e r e d d e l a y o r r e f u s a l under ORS 656.262(10) and 
may be grounds f o r e x c l u s i o n o f documents upon m o t i o n o f t h e a dverse 
p a r t y . " 

ORS 656.262(10) p r o v i d e s : 

" I f t h e i n s u r e r o r s e l f - i n s u r e d employer u n r e a s o n a b l y d e l a y s o r 
un r e a s o n a b l y r e f u s e s t o pay compensation, o r u n r e a s o n a b l y d e l a y s 
a cceptance o r d e n i a l o f a c l a i m , t h e i n s u r e r o r s e l f - i n s u r e d em
p l o y e r s h a l l be l i a b l e f o r an a d d i t i o n a l amount up t o 25 p e r c e n t o f 
t h e amounts t h e n due p l u s any a t t o r n e y f e e s w h i c h may be assessed 
under ORS 656.382." 

The Board c o n c l u d e d t h a t former OAR 438-07-015(2) does n o t a p p l y u n t i l a 
c l a i m a n t f i l e s a r e q u e s t f o r a h e a r i n g . Chapter 438 c o n t a i n i n g t h e Board's 
r u l e s o f p r a c t i c e and pro c e d u r e f o r c o n t e s t e d cases. OAR 438-05-010 s t a t e s : 
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'These rules a r e e f f e c t i v e January 1, 1988 and s h a l l apply to all 
cases pending before the Hearings Division under t h e p r o v i s i o n s o f 
ORS 656.283, 656.291, 656.307 and 656.740 and b e f o r e t h e Board under 
t h e p r o v i s i o n s o f ORS 656.295, 656.307 and 656.576 t o 656.595 on and 
a f t e r t h a t d a t e . W i t h r e s p e c t t o m a t t e r s b e f o r e t h e Board on i t s 
own m o t i o n under ORS 656.278, t h e s e r u l e s s h a l l a p p l y o n l y t o cases 
i n w h i c h c l a i m r e o p e n i n g i s o r d e r e d by t h e Board on o r a f t e r J a n u a r y 
1, 1988." (Emphasis s u p p l i e d . ) 

The Board reasoned t h a t , because c l a i m a n t had n o t y e t r e q u e s t e d a h e a r i n g when 
he sought t h e documents, t h e case was n o t "pending b e f o r e t h e H e a r i n g s 
D i v i s i o n . " I t h e l d t h a t t h e a p p l i c a b l e r u l e was former OAR 436-10-030(10) 
( s i n c e renumbered as OAR 436-10-030(15)), p r o m u l g a t e d by t h e d i r e c t o r o f t h e 
Department o f I n s u r a n c e and Finance. I t s t a t e d , i n p a r t : 

" I n j u r e d w o r k e r s , o r t h e i r r e p r e s e n t a t i v e s , a r e e n t i t l e d t o 
c o p i e s o f a l l r e l e v a n t m e d i c a l i n f o r m a t i o n . T h i s i n f o r m a t i o n s h o u l d 
o r d i n a r i l y be a v a i l a b l e from t h e i n s u r e r s , b u t may be o b t a i n e d f r o m 
p h y s i c i a n s upon t h e payment o f an a p p r o p r i a t e charge f o r c o p i e s . " 

The r u l e does n o t e s t a b l i s h a s p e c i f i c t i m e i n whic h t h e m a t e r i a l must be p r o 
v i d e d . The Board c o n c l u d e d t h a t t h e t e s t f o r p e n a l t i e s and a t t o r n e y f e e s i s 
s i m p l y w h e t h e r t h e i n s u r e r "unreasonably d e l a y f e d ] , " as s t a t e d i n ORS 
656. 2 6 2 ( 1 0 ) , and h e l d t h a t 22 days was n o t unreasonable under t h e c i r c u m s t a n c e s . 

We d e f e r t o t h e Board's i n t e r p r e t a t i o n o f i t s own r u l e s , so l o n g as t h e 
i n t e r p r e t a t i o n i s n o t i n c o n s i s t e n t w i t h t h e r u l e s and t h e s t a t u t o r y . Mershon v. 
Oregonian Publishing, 96 Or App 223, 772 P2d 440, rev den 308 Or 315 ( 1 9 8 9 ) . 
The b o a r d ' s i n t e r p r e t a t i o n i s n o t i n c o n s i s t e n t w i t h t h e r u l e o r w i t h t h e p o l i c y 
e x p r e s s e d i n t h e s t a t u t e s . ORS 656.298(6); ORS 183.482(8). 

A f f i r m e d . 

C i t e as 107 Or App 107 (1991) May 15, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f R i c h a r d F. T a y l o r , C l a i m a n t . 

RICHARD F. TAYLOR, P e t i t i o n e r , 
v. 

LIBERTY NORTHWEST INSURANCE CORPORATION and MULTNOMAH COUNTY SCHOOL DISTRICT, 
Respondents. 

(WCB 88-03008, WCB 88-03007; CA A64275) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d November 28, 1990. 
James L. Edmunson, Eugene, argued t h e cause and f i l e d t h e b r i e f f o r 

p e t i t i o n e r . 
S t a f f o r d J. H a z e l e t t , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t s . 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
WARREN, P.J. 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board t h a t 
r e v e r s e d a r e f e r e e ' s o r d e r t h a t L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n 
( L i b e r t y ) pay a p e n a l t y and a t t o r n e y f e e s . We a f f i r m . 



Van N a t t a ' s T a y l o r v. L i b e r t y Northwest 2017 

C l a i m a n t i n j u r e d h i s lower back i n December, 1978, w h i l e w o r k i n g f o r an 
employer i n s u r e d by SAIF. He had s u r g e r y and r e c e i v e d a permanent d i s a b i l i t y 
award. I n 1985, he r e i n j u r e d h i s back w h i l e w o r k i n g f o r Multnomah County School 
D i s t r i c t , i n s u r e d by L i b e r t y . L i b e r t y accepted t h e c l a i m , w h i c h was c l o s e d by a 
d e t e r m i n a t i o n o r d e r i n March, 1986. Claimant t h e n r e t u r n e d t o work and c o n t i n 
ued w o r k i n g u n t i l F e b r u a r y , 1987, when he l e f t because o f i n c r e a s e d p a i n . L i b 
e r t y d e n i e d c l a i m a n t ' s r e q u e s t t o reopen h i s c l a i m as an a g g r a v a t i o n , and SAIF 
a l s o d e n i e d r e s p o n s i b i l i t y . C laimant r e q u e s t e d a h e a r i n g on b o t h d e n i a l s ; t h e 
r e q u e s t s were c o n s o l i d a t e d and heard on October 6, 1987. 

The r e f e r e e h e l d L i b e r t y r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n a f t e r 
F e b r u a r y , 1987, and a b s o l v e d SAIF o f r e s p o n s i b i l i t y . The r e f e r e e d i d n o t send a 
copy o f t h e o r d e r t o SAIF. L i b e r t y r e q u e s t e d r e c o n s i d e r a t i o n o f t h e o r d e r and 
p o i n t e d o u t t h a t a copy had n o t been sent t o SAIF. The r e f e r e e t h e n i s s u e d an 
Order o f Abatement. A g a i n , a copy was n o t sent t o SAIF. On Ja n u a r y 28, 1988, 
t h e r e f e r e e i s s u e d an Order on R e c o n s i d e r a t i o n t h a t r e p u b l i s h e d t h e o r i g i n a l 
o r d e r . A copy o f t h e r e p u b l i s h e d o r d e r was n o t s e n t t o SAIF. 

L i b e r t y appealed t h e r e p u b l i s h e d o r d e r t o t h e Board. On A p r i l , 25, 1988, 
t h e Board d i s m i s s e d t h e r e q u e s t f o r r e v i e w , because t h e r e f e r e e ' s January 28 
o r d e r on r e c o n s i d e r a t i o n had n o t been m a i l e d t o a l l p a r t i e s and t h e r e f o r e was 
n o t r e v i e w a b l e as a f i n a l o r d e r . The Board remanded t h e case t o a d i f f e r e n t 
r e f e r e e . On June 8, 1988, t h e second r e f e r e e r e p u b l i s h e d t h e January 28, 1988, 
o r d e r and m a i l e d i t t o a l l o f t h e p a r t i e s . 

C l a i m a n t t h e n r e q u e s t e d a h e a r i n g , a s s e r t i n g t h a t L i b e r t y had u n r e a s o n a b l y 
d e l a y e d payment o f compensation and had n o t t i m e l y p r o v i d e d r e q u e s t e d c l a i m s 
d a t a , i n v i o l a t i o n o f former OAR 438-07-015. The r e f e r e e f o u n d t h a t L i b e r t y had 
f a i l e d t o p r o v i d e t h e r e q u e s t e d i n f o r m a t i o n t i m e l y and t h a t i t had u n r e a s o n a b l y 
d e l a y e d p a y i n g c l a i m a n t temporary t o t a l d i s a b i l i t y (TTD) u n t i l F e b r u a r y 19, 
1988, 22 days a f t e r t h e January 28 o r d e r . Former OAR 436-60-150(3) p r o v i d e d , i n 
p a r t : 

" T i m e l y payment o f temporary d i s a b i l i t y b e n e f i t s means payment has 
been made no l a t e r t h a n t h e 1 4 t h day a f t e r : 
• • * * * * * 
" ( e ) The d a t e o f any d e t e r m i n a t i o n o r l i t i g a t i o n o r d e r w h i c h o r d e r s 
payment o f tem p o r a r y d i s a b i l i t y * * *."•'• 

The r e f e r e e d i r e c t e d L i b e r t y t o pay p e n a l t i e s and a t t o r n e y f e e s on b o t h grounds. 
L i b e r t y a p p e a l e d , and t h e Board r e v e r s e d , h o l d i n g t h a t , because t h e January 28 
o r d e r had n o t been served on SAIF, i t was n o t s u f f i c i e n t t o r e q u i r e L i b e r t y t o 
b e g i n p a y i n g TTD. 

C l a i m a n t contends t h a t t h e Board e r r e d i n i t s i n t e r p r e t a t i o n o f former OAR 
4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) . He argues t h a t , once L i b e r t y had r e c e i v e d n o t i c e o f i t s 
r e s p o n s i b i l i t y , i t was o b l i g a t e d t o b e g i n payment w i t h i n 14 days and t h a t t h e 
f a c t t h a t SAIF d i d n o t r e c e i v e a copy o f t h e January 28 o r d e r i n no way a f f e c t e d 
L i b e r t y ' s o b l i g a t i o n . ^ 

1 That r u l e has been renumbered as OAR 436-60-150(4), and s u b s e c t i o n (e) 
p r o v i d e s f o r an a u t o m a t i c s t a y o f t h e award i f t h e i n s u r e r a p p e a l s . N e i t h e r 
p a r t y contends t h a t t h e c u r r e n t v e r s i o n o f t h e r u l e i s a p p l i c a b l e i n t h i s case. 

^ Even t h o u g h t h e r e f e r e e awarded a p e n a l t y and a t t o r n e y f e e s b o t h f o r 
d e l a y i n p r o v i d i n g d i s c o v e r y and f o r unreasonable d e l a y i n p a y i n g TTD, c l a i m a n t 
r a i s e s o n l y t h e l a t t e r d e l a y here. 
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We w i l l r e v e r s e t h e Board's d e c i s i o n o n l y i f i t s i n t e r p r e t a t i o n o f 
" l i t i g a t i o n o r d e r " i s i n c o n s i s t e n t w i t h a s t a t u t e , r u l e , o f f i c i a l l y s t a t e d 
agency p o s i t i o n o r p r i o r agency p r a c t i c e . See ORS 656 . 2 9 8 ( 6 ) ; ORS 
183.482(8) (b) (B) ; Mershon v. Oregonian Publishing, 96 Or App 223, 226, 772 P2d 
440, r e v den 308 Or 315 (1 9 8 9 ) . I n r e a c h i n g t h e c o n c l u s i o n t h a t t h e Jan u a r y 28 
o r d e r was n o t a " l i t i g a t i o n o r d e r , " t h e Board r e l i e d on ORS 656.289, w h i c h 
r e q u i r e s a r e f e r e e t o make an o r d e r w i t h i n 30 days a f t e r t h e c o n c l u s i o n o f t h e 
h e a r i n g , ORS 6 5 6 . 2 8 9 ( 1 ) , and t o send a copy o f t h e o r d e r t o t h e d i r e c t o r and 
" a l l p a r t i e s i n i n t e r e s t , " ORS 656.289(2), and s e t s t h e t i m e f r o m w h i c h t o 
r e q u e s t r e v i e w as t h e d a t e when t h e o r d e r i s m a i l e d t o a l l p a r t i e s . ORS 
656 . 2 8 9 ( 3 ) . The Board concl u d e d t h a t a r e f e r e e ' s d e c i s i o n does n o t become a 
l i t i g a t i o n o r d e r u n t i l a n o t i c e has been sent t o a l l p a r t i e s , as r e q u i r e d by 
t h a t s t a t u t e . 

We a f f i r m t h e Board's d e c i s i o n , because i t s i n t e r p r e t a t i o n o f f o r m e r OAR 
436-60-150(3) i s c o n s i s t e n t w i t h b o t h t h e w o r d i n g o f t h e r u l e and ORS 656.289. 
Mershon v. Oregonian Publishing, supra, 96 Or App a t 226. C o n t r a r y t o c l a i m 
a n t ' s argument, ORS 656.262(4) does n o t a p p l y t o t h i s case. That s u b s e c t i o n r e 
q u i r e s t h a t t h e f i r s t i n s t a l l m e n t o f compensation be p a i d w i t h i n 14 days a f t e r 
t h e employer has n o t i c e o f t h e c l a i m . I t a p p l i e s t o payments o f s o - c a l l e d i n 
t e r i m compensation a f t e r a c l a i m i s f i r s t f i l e d , n o t t o when an employer must 
b e g i n p a y i n g compensation a f t e r b e i n g o r d e r e d t o do so by a r e f e r e e . 

C l a i m a n t does n o t i d e n t i f y any a p p l i c a b l e s t a t u t e w i t h w h i c h t h e Board's 
i n t e r p r e t a t i o n o f t h e r u l e i s i n c o n s i s t e n t . A l t h o u g h we m i g h t have made a 
d i f f e r e n t i n t e r p r e t a t i o n t h a n t h e Board d i d , we may n o t s u b s t i t u t e o u r judgment 
f o r t h a t o f t h e Board. 

A f f i r m e d . 

C i t e as 107 Or App 133 (1991) May 15, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Amparo Cordero, C l a i m a n t . 

AMPARO CORDERO, P e t i t i o n e r , 
v. 

MOLLER'S NURSERY and EBI COMPANIES, Respondents. 
(WCB 88-07044; CA A64062) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d F e b r u a r y 15, 1991. 
James L. F r a n c e s c o n i , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f was F r a n c e s c o n i & A s s o c i a t e s , P.C., P o r t l a n d . 
J e r a l d Keene, P o r t l a n d , argued t h e cause f o r r e s p o n d e n t s . W i t h him on t h e 

b r i e f was Leah S i d e r a s and Ro b e r t s , R e i n i s c h , e t a l , P o r t l a n d . 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
ROSSMAN, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C l a i m a n t seeks r e v i e w o f a d e c i s i o n o f t h e Workers' Compensation Board 
r e d u c i n g t h e r e f e r e e ' s award from permanent t o t a l d i s a b i l i t y t o 100 p e r c e n t 
permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t s u f f e r e d a compensable back i n j u r y , w h i c h s e v e r e l y l i m i t s h er 
a c t i v i t y . She was 36 y e a r s o f age a t t h e t i m e o f t h e h e a r i n g and had a t h i r d 
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grade e d u c a t i o n i n Mexico. She understands s i m p l e spoken E n g l i s h . A t t h e t i m e 
o f t h e h e a r i n g , she was w o r k i n g f o r employer p a r t - t i m e , p r u n i n g , w a t e r i n g and 
p o t t i n g s m a l l p l a n t s . She had a s p e c i a l c h a i r t h a t e n a b l e d her t o work w h i l e 
s e a t e d . 

C l a i m a n t ' s f i r s t c o n t e n t i o n i s t h a t her work a t employer was n o t "r e g u 
l a r , " as r e q u i r e d by ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) , because her d u t i e s were m o d i f i e d t o 
accommodate her back c o n d i t i o n and her p a r t - t i m e employment was p o s s i b l e " o n l y 
because o f her e x t r a o r d i n a r y e f f o r t s and [e m p l o y e r ' s ] sympathy and w i l l i n g n e s s 
t o p r o v i d e s p e c i a l w o r k i n g c o n d i t i o n s . " Claimant argues t h a t t h e e v i d e n c e sup
p o r t s o n l y t h e c o n c l u s i o n t h a t she was n o t employable i n a h y p o t h e t i c a l l y normal 
l a b o r m a r k e t . Harris v. SAIF, 292 Or 683, 642 P2d 1147 ( 1 9 8 2 ) . We agree w i t h 
employer t h a t t h e r e c o r d s u p p o r t s t h e Board's f i n d i n g t h a t c l a i m a n t i s g a i n f u l l y 
employed. 

We a l s o a f f i r m t h e Board's r u l i n g t h a t a remand t o t h e r e f e r e e i s n o t 
w a r r a n t e d f o r c o n s i d e r a t i o n o f a l e t t e r c o n t a i n i n g a s t a t e m e n t o f c l a i m a n t ' s 
a t t o r n e y t h a t , a f t e r r e c e i p t o f t h e r e f e r e e ' s o r d e r d e t e r m i n i n g t h a t c l a i m a n t i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d , employer t e r m i n a t e d c l a i m a n t . We agree w i t h 
t h e Board t h a t t h e l e t t e r i s n o t m a t e r i a l t o a d e t e r m i n a t i o n o f c l a i m a n t ' s 
d i s a b i l i t y as i t e x i s t e d a t t h e t i m e o f t h e h e a r i n g . 

The o n l y r e m a i n i n g i s s u e concerns t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . As 
t h e Board c o r r e c t l y n o t e d , t h e c r i t e r i o n f o r r a t i n g u nscheduled permanent p a r 
t i a l d i s a b i l i t y i s t h e l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . 
ORS 6 5 6 . 2 1 4 ( 5 ) . E a r n i n g c a p a c i t y " i s t h e a b i l i t y t o o b t a i n and h o l d g a i n f u l 
employment i n t h e broad f i e l d o f g e n e r a l o c c u p a t i o n s . " The Board h e l d : 

"Given c l a i m a n t ' s r e l a t i v e l y young age, l i m i t e d e d u c a t i o n , 
m o d e r a t e l y severe permanent p h y s i c a l i m p a i r m e n t , p r i o r work e x p e r i 
ence, and l i m i t e d t r a n s f e r a b l e s k i l l s , we conclu d e t h a t an award o f 
100 p e r c e n t permanent d i s a b i l i t y a p p r o p r i a t e l y compensates h e r f o r 
h e r l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . " 

G i v e n t h e Board's d e t e r m i n a t i o n t h a t c l a i m a n t i s 100 p e r c e n t d i s a b l e d , i t must 
have f o u n d t h a t she has l o s t 100 p e r c e n t o f her a b i l i t y t o h o l d g a i n f u l employ
ment. ORS 65 6 . 2 1 4 ( 5 ) . As c l a i m a n t argues, t h a t would appear t o be i n c o n s i s t e n t 
w i t h t h e Board's d e t e r m i n a t i o n t h a t c l a i m a n t i s g a i n f u l l y employed f o r purposes 
o f permanent and t o t a l d i s a b i l i t y . We remand t o t h e Board f o r i t t o r e s o l v e 
t h a t a p p a r e n t i n c o n s i s t e n c y . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C i t e as 107 Or App 158 (1991) May 15, 1991 
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Reversed and remanded. 
D e i t s , P.J., d i s s e n t i n g . 

A p p e l l a n t b r o u g h t t h i s a c t i o n f o r p e r s o n a l i n j u r i e s s u s t a i n e d on p r o p e r t y 
t h a t t h a t had been l e a s e d t o Oregon F r u i t P roducts Company. She ap p e a l s a sum
mary judgment a g a i n s t h e r . ORCP 47. We r e v e r s e and remand. 

These f a c t s a r e u n d i s p u t e d . Mark G. Gehlar ( G e h l a r ) co-founded Oregon 
F r u i t P r o d u c t s i n 1935. I t has remained i n t h e same l o c a t i o n , and i t i n c l u d e s a 
main o f f i c e b u i l d i n g and s e p a r a t e b u i l d i n g s f o r f r u i t p r o c e s s i n g and c a n n i n g . 
I n t h e l a t e 1960's, Gehlar i n c o r p o r a t e d Oregon F r u i t P r o d u c t s Company ( t h e 

company) and t r a n s f e r r e d t h e b u s i n e s s t o i t . He r e t a i n e d o w n e r s h i p o f t h e r e a l 
p r o p e r t y and l e a s e d i t t o t h e company. 

I n 1978, G e h l a r c r e a t e d t h e Mark G. Gehlar T r u s t , w i t h h i m s e l f as t r u s t e e . 
I n 1980, he conveyed t h e r e a l p r o p e r t y by a b a r g a i n and s a l e deed " t o MARK G. 
GEHLAR, T r u s t e e , as Grantee." I n 1985, Gehlar, as t r u s t e e , e x e c u t e d a w r i t t e n 
l e a s e o f t h e r e a l p r o p e r t y t o t h e company. The le a s e r e c i t e d t h a t i t was 

"by and between MARK G. GEHLAR, T r u s t e e , as ' L a n d l o r d , ' and OREGON 
FRUIT PRODUCTS CO., an Oregon c o r p o r a t i o n , as 'Tenant'." 

I t p r o v i d e d : 

"REPRESENTATIVE CAPACITY OF LANDLORD. L a n d l o r d i s e x e c u t i n g t h i s 
l e a s e s o l e l y as T r u s t e e under a w r i t t e n T r u s t Agreement, as amended, 
between Mark G. Gehl a r , as T r u s t e e , and Mark G. Gehl a r , as T r u s t o r , 
and s o l e l y i n such r e p r e s e n t a t i v e c a p a c i t y and n o t i n h i s s e p a r a t e 
i n d i v i d u a l c a p a c i t y , and t h e l i a b i l i t y o f L a n d l o r d and a l l e v e n t s 
under t h i s l e a s e s h a l l be l i m i t e d t o t h e a s s e t s and p r o p e r t y 
c o n s t i t u t i n g t h e t r u s t e s t a t e o f s a i d t r u s t w h i l e i n t h e hands o f 
t h e T r u s t e e . 1 , 1 

A f t e r 1985, G e h l a r c o n t i n u e d t o a c t as a d i r e c t o r o f t h e company and t o work f o r 
i t as a p a r t - t i m e employee. 

I n 1987, a p p e l l a n t worked f o r t h e company i n a b u i l d i n g on t h e p r o p e r t y 
known as t h e cannery. A t t h e t i m e o f t h e a c c i d e n t , she was washing f r u i t 
c o n t a i n e r s i n a s i n k and p l a c i n g them on a nearby t a b l e . The area i n w h i c h she 
worked o f t e n had s t a n d i n g w a t e r on t h e wooden f l o o r . As she walked f r o m t h e 
s i n k t o t h e t a b l e , she f e l l t h r o u g h t h e wooden f l o o r and i n j u r e d h e r s h o u l d e r , 
back and l e g s . She r e c e i v e d w o r k e r s ' compensation b e n e f i t s f r o m t h e company. 
She t h e n sued t h e t r u s t e e ( d e f e n d a n t ) f o r n e g l i g e n c e , a s s e r t i n g t h a t i t i s 
l i a b l e f o r h e r i n j u r i e s . ORS 656.154. 2 

Defendant moved f o r summary judgment, a r g u i n g t h a t i t i s a co-employee o f 
p l a i n t i f f and i s exempt from l i a b i l i t y under ORS 656.018(3). I t a l s o a s s e r t e d 

1 There i s no w r i t t e n t r u s t i n s t r u m e n t i n t h e r e c o r d . G e h l a r s t a t e d i n 
an a f f i d a v i t t h a t he " e n t e r e d i n t o a Revocable L i v i n g T r u s t by wh i c h I c r e a t e d 
t h e Mark G. Ge h l a r T r u s t , o f which I am b o t h t r u s t o r and t r u s t e e . " 

2 ORS 656.154 p r o v i d e s : 
" I f t h e i n j u r y t o a worker i s due t o t h e n e g l i g e n c e o r wrong o f a t h i r d 

p e r s o n n o t i n t h e same employ, t h e i n j u r e d worker * * * may e l e c t t o seek a 
remedy a g a i n s t such t h i r d p e r s o n . " 
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t h a t , even i f i t i s n o t exempt under ORS 656.018(3), i t i s n o t l i a b l e under t h e 
t e r m s o f t h e l e a s e f o r her i n j u r i e s . The c o u r t g r a n t e d a summary judgment and 
made what i t d e s c r i b e d as " f i n d i n g s " : 

" 1 . As t o t h e i s s u e s r a i s e d i n d e f e n d a n t ' s M o t i o n f o r Summary 
Judgment, t h e r e a r e no genuine i s s u e s as t o any m a t e r i a l f a c t s . 
"2. The Workers' Compensation exemption i n ORS 656.10893) e x t e n d s 
t o d e f e n d a n t / t r u s t e e . 
"3. Under t h e terms o f t h e l e a s e between d e f e n d a n t and t e n a n t 
Oregon F r u i t P r o d u c t s Company, t h e t e n a n t has t h e r e s p o n s i b i l i t y f o r 
r e p a i r s and maintenance." 

The i s s u e i s whether defendant e s t a b l i s h e d t h a t no genuine i s s u e s o f 
m a t e r i a l f a c t e x i s t and t h a t i t i s e n t i t l e d t o summary judgment as a m a t t e r o f 
law. We r e v i e w t h e r e c o r d i n t h e l i g h t most f a v o r a b l e t o p l a i n t i f f . Stanfield 
v. Laccoarce, 288 Or 659, 665, 607P2d 177 ( 1 9 8 0 ) ; Uilein v. Albertsons, Inc., 
282 Or 631, 634, 580 P2d 1014 ( 1 9 7 8 ) . P l a i n t i f f contends t h a t d e f e n d a n t i s n o t 
exempt f r o m l i a b i l i t y under ORS 656.018(3), w h i c h p r o v i d e s : 

"The e x e m p t i o n f r o m l i a b i l i t y g i v e n an employer under t h i s s e c t i o n 
i s a l s o e xtended t o * * * t h e * * * employees * * * and d i r e c t o r s o f 
t h e employer * * * ." 

She a s s e r t s t h a t d e f e n d a n t i s n o t her co-employee, even G e h l a r , as an i n d i v i d 
u a l , i s . Defendant responds t h a t i t i s exempt because 

" [ t ] h e Mark Gehlar who i s p l a i n t i f f ' s coemployee i s t h e same Mark 
G e h l a r who i s t h e t r u s t e e o f t h e Mark G. Gehlar t r u s t and i s t h e 
v e r y p e r s o n f r o m whom p l a i n t i f f seeks r e c o v e r y i n t h i s case." 

The c o u r t e r r e d as a m a t t e r o f law when i t h e l d t h a t d e f e n d a n t i s exempt 
under ORS 6 5 6 . 0 1 8 ( 3 ) . We r e j e c t d e f e n d a n t ' s argument t h a t , because G e h l a r , t h e 
i n d i v i d u a l , i s a l s o t h e t r u s t e e , t h e t r u s t e e and t h e i n d i v i d u a l a r e t h e same 
e n t i t y and t h a t t h e t r u s t e e i s , t h e r e f o r e , p l a i n t i f f ' s co-employee. I n 1980, 
G e h l a r conveyed t h e r e a l p r o p e r t y t o d e f e n d a n t , "Mark G. G e h l a r , T r u s t e e , " who 
t h e n owned i t . Defendant, as l a n d l o r d , l e a s e d t h e p r o p e r t y t o t h e company as 
" t e n a n t . " The l e a s e r e c i t e s t h a t Gehlar executed i t " s o l e l y as T r u s t e e under a 
w r i t t e n T r u s t Agreement * * * between Mark G. G e h l a r , as T r u s t e e , and Mark G. 
G e h l a r , as T r u s t o r , and s o l e l y i n such r e p r e s e n t a t i v e c a p a c i t y and n o t i n h i s 
s e p a r a t e i n d i v i d u a l c a p a c i t y " and t h a t d e f e n d a n t ' s l i a b i l i t y w o u l d be " l i m i t e d 
t o t h e a s s e t s and p r o p e r t y c o n s t i t u t i n g t h e t r u s t . " I n h i s d e p o s i t i o n , Gehlar 
d e n i e d t h a t he owned t h e p r o p e r t y ; he t e s t i f i e d t h a t i t i s owned by "Mark G. 
G e h l a r , T r u s t e e . " Defendant may n o t a s s e r t now t h a t i t and G e h l a r a r e t h e same. 
The o n l y e v i d e n c e i n t h e r e c o r d i s t h a t t h e company employed G e h l a r , n o t 
d e f e n d a n t . There i s no showing whatsoever t h a t d e f e n d a n t i s an employee o f t h e 
company and, t h e r e f o r e , a co-employee o f p l a i n t i f f . 

P l a i n t i f f a l s o a s s i g n s as e r r o r t h a t t h e c o u r t r u l e d t h a t d e f e n d a n t , as 
l a n d l o r d , i s n o t l i a b l e f o r her i n j u r i e s on t h e ground t h a t t h e company, as 
t e n a n t , had t h e r e s p o n s i b i l i t y t o m a i n t a i n and r e p a i r t h e f l o o r o f t h e cannery. 
P l a i n t i f f responds t h a t , on t h a t q u e s t i o n , t h e l e a s e i s ambiguous and t h a t , i n 
any e v e n t , i t does n o t bear on her r i g h t t o r e c o v e r f r o m d e f e n d a n t . 

I n Bellikka v. Green, 306 Or 630, 762 P2d 997 ( 1 9 8 8 ) , t h e c o u r t s a i d t h a t 
a l a n d l o r d i s n o t l i a b l e f o r i n j u r i e s t o someone o t h e r t h a n a t e n a n t caused by a 
d e f e c t on l e a s e d p r o p e r t y when 

" ' t h e n a t u r e o f t h e d e f e c t might be such t h a t t h e l a n d l o r d w o u ld 
r e a s o n a b l y e x p e c t t h a t t h e t e n a n t would t a k e s t e p s t o remedy t h e 
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d e f e c t o r o t h e r w i s e t o s a f e g u a r d persons e n t e r i n g them a t h i s 
i n v i t a t i o n . ' " 306 Or a t 647 ( q u o t i n g Jensen v. Meyers, 250 Or 360, 
364 & n5, 441 P2d 604 (1968.) 

Defendant has n o t shown t h a t t h e r e are no genuine i s s u e s o f m a t e r i a l f a c t as t o 
whether d e f e n d a n t c o u l d r e a s o n a b l y expect t h a t t h e company would remedy any 
d e f e c t i n t h e cannery f l o o r o r o t h e r w i s e s a f e g u a r d p l a i n t i f f f r o m i t . 

The l e a s e p r o v i d e s : 
" ( 6 ) REPAIRS AND CONDITIONS OF PREMISES. 
" ( a ) Tenant has examined t h e premises and knows t h e i r c o n d i t i o n and 
a c c e p t s them as t h e y now a r e . No r e p r e s e n t a t i o n s nor w a r r a n t i e s as 
t o t h e c o n d i t i o n o f t h e premises have been made by L a n d l o r d , u n l e s s 
h e r e i n s t a t e d . 
" ( b ) R e p a i r s . Tenant s h a l l keep t h e l a n d and a l l b u i l d i n g s and im
provements t h e r e o n and a l l s i d e w a l k s and ways a d j a c e n t t h e r e t o i n a 
c o n d i t i o n t h a t meets t h e r e q u i r e m e n t s o f l o c a l laws and o r d i n a n c e s . 
Except f o r t h e main o f f i c e b u i l d i n g , Tenant s h a l l have no f u r t h e r 
d u t y o f r e p a i r and maintenance w i t h r e s p e c t t o improvements e x i s t i n g 
on t h e p r o p e r t y as o f May 1, 1985. W i t h r e s p e c t t o t h e main o f f i c e 
b u i l d i n g and a l l improvements w h i c h Tenant p l a c e s on t h e p r o p e r t y 
a f t e r May 1, 1985, Tenant s h a l l m a i n t a i n such improvements i n good 
c o n d i t i o n , r e a s o n a b l e wear and t e a r e xcepted. L a n d l o r d s h a l l have 
no o b l i g a t i o n t o keep any p r e s e n t o r f u t u r e b u i l d i n g s on t h e p r o p 
e r t y i n t e n a n t a b l e c o n d i t i o n o r t o r e p a i r o r t o r e s t o r e any such 
b u i l d i n g s under any c i r c u m s t a n c e s . S u b j e c t t o t h e p r o v i s i o n s o f 
p a r a g r a p h ( 1 4 ) ( b ) below [ w h i c h concern d e s t r u c t i o n o f b u i l d i n g s by 
c a s u a l t y ] , no damage t o o r d e s t r u c t i o n o f any such b u i l d i n g s s h a l l 
r e l i e v e Tenant f r o m Tenant's o b l i g a t i o n s hereunder. I t i s t h e i n 
t e n t o f t h e p a r t i e s t h a t Tenant s h a l l pay a l l charges and burdens 
c o n n e c t e d i n any way w i t h such p r o p e r t y d u r i n g t h i s l e a s e , and t h a t 
L a n d l o r d s h a l l pay none o f them, except as s p e c i f i c a l l y p r o v i d e d i n 
t h i s l e a s e . " 

Defendant has n o t shown t h a t t h e c o n d i t i o n o f t h e cannery f l o o r d i d n o t meet r e 
q u i r e m e n t s o f any l o c a l laws o r o r d i n a n c e s . The cannery i s n o t t h e main o f f i c e 
b u i l d i n g , and d e f e n d a n t has n o t shown t h a t t h e cannery i s an improvement t h a t 
d i d n o t e x i s t on t h e p r o p e r t y b e f o r e May 1, 1985. Consequently, t h e l e a s e does 
no t p l a c e t h e r e s p o n s i b i l i t y f o r r e p a i r and maintenance o f t h e cannery f l o o r on 
t h e company. I t a l s o does n o t p l a c e t h a t r e s p o n s i b i l i t y on d e f e n d a n t . The 
l e a s e i s s i l e n t as t o whether defendant o r t h e company has t h a t r e s p o n s i b i l i t y . 
On t h i s r e c o r d , t h e c o u r t e r r e d i n " f i n d i n g " t h a t , under t h e t e r m s o f t h e l e a s e , 
t h e company had t h a t r e s p o n s i b i l i t y . 

Moreover, G e h l a r s t a t e d i n a d e p o s i t i o n t h a t t h e " f l o o r s on t h e [ c a n n e r y ] 
p r e m i s e s were r e p l a c e d w i t h c o n c r e t e and cement s l a b s as r a p i d l y as [was] neces
s a r y , " because f o r k l i f t s had broken t h r o u g h them.^ Defendant d i d n o t show, 
however, t h e t i m e s t h a t t h o s e e v e n t s o c c u r r e d , who had t h e t i m e and t h e o p p o r t u 
n i t y t o r e p a i r t h e d e f e c t i n t h e cannery f l o o r t h a t caused p l a i n t i f f ' s i n j u r y , 
w hether t h a t d e f e c t was an u n d i s c l o s e d dangerous c o n d i t i o n known t o d e f e n d a n t o r 
t o t h e company and whether d e f e n d a n t r e t a i n e d any c o n t r o l o f t h e p r e m i s e s . See 
Bellikka v. Green, supra, 306 Or a t 647. A c c o r d i n g l y , t h e r e a r e g e n u i n e i s s u e s 
o f m a t e r i a l f a c t as t o whether defendant c o u l d r e a s o n a b l y e x p e c t t h a t t h e com
pany w o u l d m a i n t a i n and r e p a i r t h e cannery f l o o r o r s a f e g u a r d p l a i n t i f f f r o m a 
d e f e c t i n i t . The c o u r t e r r e d when i t g r a n t e d summary judgment t o d e f e n d a n t . 

Reversed and remanded. 

Only t h r e e pages o f Gehlar's d e p o s i t i o n are i n t h e r e c o r d . 
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DEITS, P.J., d i s s e n t i n g . 

The m a j o r i t y b e g i n s and ends i t s a n a l y s i s o f t h e co-employee immunity 
i s s u e w i t h t h e t r u i s m t h a t a t r u s t e e i s l e g a l l y d i f f e r e n t f r o m t h e i n d i v i d u a l 
who s e r v e s i n t h a t c a p a c i t y . However, t h e m a j o r i t y f a i l s t o o f f e r any meaning
f u l e x p l a n a t i o n o f why t h a t t r u i s m r e s u l t s i n t h e c o n c l u s i o n t h a t G e h l a r i s n o t 
immune under ORS 656.108(3). 

P l a i n t i f f acknowledges t h a t Gehlar, t h e i n d i v i d u a l , i s her f e l l o w em
p l o y e e . She a l s o appears t o acknowledge t h a t he would be immune under ORS 
656.018(3) f o r i n j u r i e s t h a t she s u s t a i n e d i n t h e b u i l d i n g t h a t he owns i f he 
had h e l d t i t l e t o i t i n h i s i n d i v i d u a l c a p a c i t y . That i s t r u e , even though h i s 
s t a t u s as owner o f t h e b u i l d i n g i n any c a p a c i t y i s l e g a l l y d i s t i n c t f r o m h i s 
s t a t u s as an employee o f t h e company and a co-employee o f p l a i n t i f f . The m a j o r 
i t y i g n o r e s t h o s e concessions and concludes t h a t , t e c h n i c a l l y , " d e f e n d a n t 
[ G e h l a r , as t r u s t e e ] i s an e n t i t y d i s t i n c t from Gehlar [as i n d i v i d u a l ] " ^ and 
t h e r e f o r e , as t r u s t e e , he i s n o t e n t i t l e d t o immunity. The m a j o r i t y reaches 
t h a t c o n c l u s i o n w i t h o u t any e x p l a n a t i o n o f why t h e a d d i t i o n a l f a c t t h a t Gehlar 
owns t h e b u i l d i n g as a t r u s t e e r a t h e r t h a n i n d i v i d u a l l y d i v e s t s him o f immunity. 
F u r t h e r , t h e m a j o r i t y does n o t c o n s i d e r t h e purpose o f t h e i m m u n i t y s t a t u t e , nor 
does i t d i s c u s s t h e e x i s t i n g a u t h o r i t y on t h e i s s u e . 

The most p e r t i n e n t case t h a t t h e p a r t i e s c i t e o r t h a t I f i n d i s K i m b a l l v. 
M i l l e t , 52 Wash App 512, 762 P2d 10 (19 8 8 ) , r e v den 111 Wash 2d 1036 ( 1 9 8 9 ) , 
where t h e c o u r t c o n s t r u e d t h e Washington e q u i v a l e n t o f ORS 6 5 6 . 0 1 8 ( 3 ) , i n an 
a c t i o n by an employee a g a i n s t two co-employees who a l s o owned t h e p r o p e r t y on 
w h i c h t h e p l a i n t i f f was i n j u r e d and who l e a s e d i t t o t h e i r m u t u a l employer. The 
c o u r t s a i d t h a t t h e p l a i n t i f f 

" a t t e m p t s t o [ a v o i d t h e immunity s t a t u t e ] by c h a r a c t e r i z i n g t h e 
M i l l e t s n o t as employers o r coemployees, b u t as landowners, t h e r e b y 
i n v o k i n g t h e 'dual persona' d o c t r i n e , r e c o g n i z e d b u t n o t a p p l i e d i n 
Carr v. Willamette Indus., Inc., 105 Wash. 2d 217, 220-21, 713 P.2d 
92 ( 1 9 8 6 ) . Under t h i s d o c t r i n e , an employer (and presumably a co-
employee) may f a l l w i t h i n t h e t h i r d person e x c e p t i o n t o immu n i t y i f , 
b u t o n l y i f , p o s s e s s i n g a second persona so c o m p l e t e l y independent 
f r o m and u n r e l a t e d t o t h e s t a t u s o f employer ( o r coemployee) t h a t , 
by e s t a b l i s h e d s t a n d a r d s , t h e law r e c o g n i z e s t h e second persona as a 
s e p a r a t e l e g a l p e r son. 

"The i m m u n i t i e s c o n f e r r e d by t h e Act a r e n o t easy t o a v o i d , * * * 
and K i m b a l l cannot a v o i d them i n t h i s case. Our s t a t u t e has always 
been c o n s t r u e d s t r i n g e n t l y i n e l i m i n a t i n g c l a i m s a g a i n s t e m p l o y e r s . 
* * * T h e o r i e s t h a t a t t e m p t t o c i r c u m v e n t s t a t u t o r y i m m u n i t i e s 
s h o u l d be examined w i t h t h e same s t r i n g e n c y . 

" A l t h o u g h i n t h i s f i e l d t h e c o u r t s o f t h i s s t a t e a r e seldom p e r 
suaded by d e c i s i o n s from o t h e r s t a t e s , * * * i t i s n e v e r t h e l e s s 
a p p r o p r i a t e t o c o n s i d e r how t h o s e c o u r t s have d e a l t w i t h problems 
t h a t a r e new t o us. Having c o n s i d e r e d cases f r o m o t h e r j u r i s d i c 
t i o n s d e a l i n g w i t h t h i s i s s u e , we a r e persuaded, by t h e r e a s o n i n g o f 
t h e New York C o u r t o f Appeals, t h a t where t h e f a c t s s u p p o r t i n g a 
t h i r d p a r t y / ' d u a l persona' c l a i m a r e t h o s e under w h i c h a coemployee 

1 The i s s u e cannot be a v o i d e d s i m p l y by c a l l i n g Gehlar t h e t r u s t e e 
" d e f e n d a n t " and Gehlar t h e i n d i v i d u a l "Gehlar", as t h e m a j o r i t y does. Indeed, 
i t i s p l a i n t i f f ' s a t t e m p t t o make t h a t d i s t i n c t i o n t h a t g i v e s r i s e t o t h e i s s u e . 
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w o u l d be immune f r o m s u i t under t h e A c t , t h e p u t a t i v e d e f e n d a n t can
n o t be s a i d t o have a second persona so completely separate as t o be 
r e c o g n i z e d by law as a s e p a r a t e person f o r purposes o f t h i r d - p a r t y 
l i a b i l i t y f o r an o n - t h e - j o b i n j u r y . Heritage v. Van Patten, 59 N.W. 
2d 1017, 466 N.Y.S. 2d 958, 453 N.E. 2d 1247 (1983) * * *." 52 Wash 
App a t 513 (Emphasis i n o r i g i n a l ; f o o t n o t e and some c i t a t i o n s o m i t 
t e d . ) 

A p p l y i n g t h e Washington c o u r t ' s a n a l y s i s , i n o r d e r f o r G e h l a r t o l o s e h i s 
i m m u n i t y , h i s s t a t u s as a t r u s t e e must have some b e a r i n g on t h e p a r t i e s ' 
r e l a t i o n s h i p t h a t a l t e r s t h e reason f o r t h e immunity o f co-employees. That i s 
n o t t h e case. G e h l a r , i n d i v i d u a l l y , i s p l a i n t i f f ' s co-employee. The f a c t t h a t 
he a l s o owns t h e b u i l d i n g as a t r u s t e e has n o t h i n g t o do w i t h p l a i n t i f f , n o t h i n g 
t o do w i t h her r e l a t i o n s h i p t o t h e work premises t h a t he owns and n o t h i n g t o do 
w i t h h e r work r e l a t i o n s h i p w i t h him. 

P l a i n t i f f and t h e m a j o r i t y reason t h a t Gehlar t h e t r u s t e e i s " l e g a l l y 
d i s t i n c t " f r o m G e h l a r t h e i n d i v i d u a l ; t h e r e f o r e , because o n l y t h e l a t t e r i s a 
co-employee and o n l y t h e f o r m e r i s t h e named d e f e n d a n t , t h e r e can be no immu n i t y 
under ORS 6 5 6 . 0 1 8 ( 3 ) . However, t h e sharp l i n e t h a t p l a i n t i f f and t h e m a j o r i t y 
w o u l d draw between t h e two " e n t i t i e s " has no f o u n d a t i o n i n a u t h o r i t y . I n t h e 
f i r s t p l a c e , i t w o u ld be more a c c u r a t e t o say t h a t t h e trust, n o t t h e trustee, 
i s t h e l e g a l e n t i t y and t h a t t h e t r u s t e e stands i n a d e f i n e d r e l a t i o n s h i p and 
has r e s p o n s i b i l i t i e s a t t e n d a n t t o t h a t e n t i t y . P l a i n t i f f ' s t h e o r y i s n o t t h a t 
t h e t r u s t i s l i a b l e , b u t t h a t t h e t r u s t e e i s p e r s o n a l l y l i a b l e t o her by reason 
o f h i s n e g l i g e n c e i n c o n n e c t i o n w i t h t h e maintenance o f t h e b u s i n e s s p r e m i s e s . 

P l a i n t i f f r e l i e s on Restatement (Second) T r u s t s , S e c t i o n 264 ( 1 9 5 9 ) : 

"The t r u s t e e i s s u b j e c t t o p e r s o n a l l i a b i l i t y t o t h i r d p e r s o n s f o r 
t o r t s c o m m i t t e d i n t h e course o f t h e a d m i n i s t r a t i o n o f t h e t r u s t t o 
the same extent that he would be liable if he held the property free 
of trust." (Emphasis s u p p l i e d . ) 

R ather t h a n s u p p o r t i n g p l a i n t i f f , t h e Restatement i l l u s t r a t e s t h e c i r c u l a r i t y o f 
her argument. I f Gehlar h e l d t h e p r o p e r t y f r e e o f t r u s t , he would be immune. 
Hi s p e r s o n a l l i a b i l i t y as t r u s t e e under t h e quoted p r o v i s i o n can be no g r e a t e r . 

I n sum, p l a i n t i f f ' s argument, and t h e m a j o r i t y ' s acceptance o f i t , make 
co-employee i m m u n i t y c o n t i n g e n t on t h e absence o f any s t a t u s o r r e l a t i o n s h i p 
between t h e p a r t i e s o t h e r t h a n t h a t o f f e l l o w employees. The p o l i c y u n d e r l y i n g 
ORS 656.018(3) i s s t r o n g . I cannot agree t h a t t h e l e g i s l a t u r e i n t e n d e d t h a t t h e 
im m u n i t y c o u l d be c i r c u m v e n t e d by meaningless d i s t i n c t i o n s o f t h e k i n d on w h i c h 
p l a i n t i f f ' s case depends. 

I w o u l d a f f i r m and, t h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 
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C i t e as 107 Or App 198 (1991) May 15, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Lou D. B a l e s , C l a i m a n t . 

SAIF CORPORATION and AUMSVILLE RURAL FIRE DEPT P e t i t i o n e r s , 
v. 

LOU D. BALES, Respondent. 
(WCB 88-05665; CA A65158) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d March 25, 1991. 
Thomas E. Ewing, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

p e t i t i o n e r s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

J. M i c h a e l A l e x a n d e r , Salem, argued t h e cause f o r r e s p o n d e n t . W i t h him on 
t h e b r i e f was B u r t , Swanson, Lathen, Alexander & McCann, Salem. 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 

Employer seeks r e v i e w o f a Workers' Compensation Board o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r c h r o n i c o b s t r u c t i v e pulmonary d i s e a s e 
(COPD). We r e v e r s e . 

C l a i m a n t , who has been a f i r e f i g h t e r f o r more t h a n 20 y e a r s , i s t h e f i r e 
c h i e f o f t h e A u m s v i l l e F i r e Department. I n March, 1983, he saw Dr. F o s t e r , h i s 
f a m i l y d o c t o r , f o r a f e v e r , sore t h r o a t , cough and c o n g e s t i o n . The d o c t o r 
examined h i s eyes, e a r s , nose and t h r o a t , l i s t e n e d t o h i s l u n g s w i t h a s t e t h o 
scope and t o o k h i s t e m p e r a t u r e . The e x a m i n a t i o n r e v e a l e d t h a t h i s l u n g s were 
c l e a r . F o s t e r ' s n o t e s r e g a r d i n g t h a t e x a m i n a t i o n s t a t e , i n p a r t : 

" I t h i n k he has a v i r a l [upper r e s p i r a t o r y t r a c t ] i n f e c t i o n w h i c h i s 
epi d e m i c i n t h e community. A l s o s t a t e s t h a t he ha s n ' t had a p h y s i 
c a l i n 30 y e a r s and i s concerned about t h i s . I t h i n k t h a t a t t h e 
p r e s e n t t i m e t h e o n l y t h i n g t h a t needs t o be done i s a c o l o n cancer 
s c r e e n i n g and he i s g i v e n hemocults t i m e s 3 wh i c h he w i l l r e t u r n t o 
us." 

I n March, 1987, c l a i m a n t began c o m p l a i n i n g t o F o s t e r r e g a r d i n g s h o r t n e s s 
o f b r e a t h . I n October, 1987, t h e d o c t o r o r d e r e d pulmonary f u n c t i o n s t u d i e s , 
w h i c h r e v e a l e d t h a t c l a i m a n t had s i g n i f i c a n t o b s t r u c t i v e l u n g d i s e a s e . C l a i m a n t 
f i l e d a w o r k e r s ' compensation c l a i m . Employer d e n i e d t h e c l a i m ; c l a i m a n t r e 
q u e s t e d a h e a r i n g . The r e f e r e e concluded t h a t c l a i m a n t ' s 1983 e x a m i n a t i o n q u a l 
i f i e d as a " p h y s i c a l e x a m i n a t i o n " under t h e " f i r e f i g h t e r s ' p r e s u m p t i o n " 1 i n ORS 
65 6 . 8 0 2 ( 3 ) . On r e v i e w , t h e Board agreed. 

ORS 656.802(3) p r o v i d e s : 

"Death, d i s a b i l i t y o r impairment o f h e a l t h o f f i r e f i g h t e r s o f any 
p o l i t i c a l d i v i s i o n who have completed f i v e o r more y e a r s o f employ
ment as f i r e f i g h t e r s , caused by any d i s e a s e o f t h e l u n g s o r r e s p i 
r a t o r y t r a c t , h y p e r t e n s i o n o r c a r d i o v a s c u l a r - r e n a l d i s e a s e , and r e -

1 When t h e s e p r o c e e d i n g s were i n i t i a t e d , t h e " f i r e f i g h t e r s ' p r e s u m p t i o n " 
was c o d i f i e d i n ORS 65 6 . 8 0 2 ( 1 ) ( b ) and ( 2 ) . Those p r o v i s i o n s have been renumbered 
s i n c e as ORS 656 . 8 0 2 ( 3 ) . Or Laws 1987, ch 713, 4. For con v e n i e n c e , we w i l l 
r e f e r t o ORS656.802(3). 
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s u i t i n g f r o m t h e i r employment as f i r e f i g h t e r s i s an ' o c c u p a t i o n a l 
d i s e a s e . ' Any c o n d i t i o n o r impairment o f h e a l t h a r i s i n g under t h i s 
s u b s e c t i o n s h a l l be presumed t o r e s u l t from a f i r e f i g h t e r ' s employ
ment. However, any such fire fighter must have taken a physical 
examination upon becoming a fire fighter, or subsequently thereto, 
which failed to reveal any evidence of such condition or impairment 
of health which preexisted employment. D e n i a l o f a c l a i m f o r any 
c o n d i t i o n o r impa i r m e n t o f h e a l t h a r i s i n g under t h i s s u b s e c t i o n must 
be on t h e b a s i s o f c l e a r and c o n v i n c i n g m e d i c a l e v i d e n c e t h a t t h e 
cause o f t h e c o n d i t i o n o r impairment i s u n r e l a t e d t o t h e f i r e 
f i g h t e r ' s employment." (Emphasis s u p p l i e d . ) 

Employer argues t h a t ORS 656.802(3) r e q u i r e s a more comprehensive p h y s i c a l exami
n a t i o n t h a n was condu c t e d by F o s t e r i n 1983.^ Cl a i m a n t argues t h a t , because t h e 
e x a m i n a t i o n f a i l e d t o r e v e a l any evidence o f COPD, i t s a t i s f i e d t h e r e q u i r e m e n t s 
o f t h e s t a t u t e . 

We r e v i e w f o r s u b s t a n t i a l evidence and e r r o r s o f law. ORS 6 5 6 . 2 9 8 ( 6 ) . The 
d i s p u t e i n t h i s case concerns t h e Board's i n t e r p r e t a t i o n o f t h e s t a t u t o r y t e r m 
" p h y s i c a l e x a m i n a t i o n . " The scope o f our i n q u i r y depends on whether " p h y s i c a l 
e x a m i n a t i o n " i s an e x a c t , i n e x a c t o r d e l e g a t i v e s t a t u t o r y t e r m . Springfield 
Education Assn. v. School Dist., 290 Or 217, 621 P2d 547 ( 1 9 8 0 ) . As used i n ORS 
65 6 . 8 0 2 ( 3 ) , i t i s an i n e x a c t t e r m , because i t i s a complete e x p r e s s i o n o f 
l e g i s l a t i v e i n t e n t i o n b u t i m p o r t s l e s s t h a n a p r e c i s e meaning. A c c o r d i n g l y , we 
r e v i e w t o d e t e r m i n e whether t h e Board's i n t e r p r e t a t i o n o f t h e t e r m i n t h e 
c o n t e x t o f t h i s case i s c o n s i s t e n t w i t h t h e purpose o f ORS 65 6 . 8 0 2 ( 3 ) . 290 Or 
a t 223-228. 

ORS 656.802(3) c r e a t e s a pr e s u m p t i o n o f w o r k - r e l a t e d n e s s i n f a v o r o f f i r e 
f i g h t e r s , i f t h e y have undergone t h e r e q u i r e d p h y s i c a l e x a m i n a t i o n . An employer 
can overcome t h a t p r e s u m p t i o n o n l y by o f f e r i n g c l e a r and c o n v i n c i n g e v i d e n c e t o 
t h e c o n t r a r y . See, e.g., Johnson v. City of Roseburg, 86 Or App 344, 739 P2d 
602 ( 1 9 8 2 ) . Our r e v i e w o f t h e l e g i s l a t i v e h i s t o r y i n d i c a t e s t h a t t h e l e g i s l a 
t u r e i n t e n d e d as a p r e d i c a t e t o t h e p r e s u m p t i o n t h a t a p h y s i c a l e x a m i n a t i o n 
under ORS 656.802(3) must be o f t h e t y p e t h a t would r e v e a l any e v i d e n c e o f "any 
d i s e a s e o f t h e l u n g s o r r e s p i r a t o r y t r a c t , h y p e r t e n s i o n o r c a r d i o v a s c u l a r - r e n a l 
d i s e a s e " f o r w h i c h a c l a i m a n t l a t e r seeks compensation.^ 

We cannot t e l l f r o m t h e Board's o p i n i o n what i n t e r p r e t a t i o n o f " p h y s i c a l 
e x a m i n a t i o n " i t a p p l i e d . The Board s a i d : 

"The R e f e r e e found t h a t c l a i m a n t was examined by h i s t r e a t i n g 
p h y s i c i a n i n 1983 and s e v e r a l t i m e s s u b s e q u e n t l y , t h a t c l a i m a n t ' s 
l u n g s were c l e a r , and t h a t t h e r e was no evidence o f COPD. We agree 
w i t h t h e Referee t h a t t h i s e x a m i n a t i o n s a t i s f i e d t h a t s t a t u t o r y 
r e q u i r e m e n t [ o f ORS 656.802(3)] and t h a t t h e r e f o r e t h e p r e s u m p t i o n 
a p p l i e s . " (Emphasis s u p p l i e d . ) 

Whether t h e r e was "no ev i d e n c e " o f COPD does n o t r e l a t e t o t h e adequacy o f t h e 
e x a m i n a t i o n t o r e v e a l e v i d e n c e o f t h e d i s e a s e . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

^ Employer argues t h a t an upper r e s p i r a t o r y t r a c t v i r a l i n f e c t i o n i s n o t a 
"di s e a s e o f t h e l u n g s o r r e s p i r a t o r y t r a c t , " as t h a t phrase i s used i n ORS 
65 6 . 8 0 2 ( 3 ) . Employer i s wrong. See ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . 

3 The l e g i s l a t i v e h i s t o r y suggests t h a t , when t h e l e g i s l a t u r e used t h e 
t e r m " p h y s i c a l e x a m i n a t i o n " i n ORS 656.802(3), i t c o n t e m p l a t e d t h a t t h e 
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e x a m i n a t i o n w o u ld be a t l e a s t as " r i g i d " o r "competent" as t h a t r e q u i r e d by c e r 
t a i n e x h i b i t s . One o f t h e b i l l ' s sponsors t o l d t h e Senate Labor and I n d u s t r i e s 
Committee t h a t f i r e f i g h t e r s go t h r o u g h a " r i g i d e x a m i n a t i o n " b e f o r e e n t e r i n g t h e 
s e r v i c e . M i n u t e s , Senate Labor and I n d u s t r i e s Committee 2 (Mar. 8, 1961 — 
s t a t e m e n t o f Senator G r e n f e l l ) . F u r t h e r , t h e January 24, 1961, m i n u t e s o f t h e 
House Labor and I n d u s t r i e s Committee say, i n p a r t : 

"Rep. Rogers t h o u g h t t h a t t h e r e was some q u e s t i o n whether some o f 
t h e c o n d i t i o n s l e a d i n g t o impairment o f h e a l t h o f t h e f i r e f i g h t e r 
w o u l d be d e t e r m i n e d by a p h y s i c a l e x a m i n a t i o n . Mr. Noble [, s e c r e 
t a r y o f t h e Oregon S t a t e F i r e F i g h t e r s ' C o u n c i l , ] agreed t h a t t h i s 
was t r u e , b u t t h a t a competent examination on e n t e r i n g i n t o s e r v i c e 
w i l l show up any h e a r t d i s e a s e , l u n g d i s e a s e , e t c . " M i n u t e s , House 
Labor and I n d u s t r i e s Committee 1 (Jan. 24, 1961). (Emphasis sup
p l i e d . ) 

A l s o , t h e e x h i b i t s b e f o r e t h e Senate Labor and I n d u s t r i e s Committee i n c l u d e d t h e 
Oregon C i t y C i v i l S e r v i c e Commission's m e d i c a l s t a n d a r d s f o r f i r e f i g h t e r s and 
p o l i c e o f f i c e r s . The Commission's s t a n d a r d s p r o v i d e d , i n p a r t : 

"8. Chest and Lungs: (a) Chest M o b i l i t y - There must be a ch e s t 
e x p a n s i o n o f a t l e a s t 2 1/2 i n c h e s . Measurements may be made a t t h e 
n i n t h r i b o r a t t h e n i p p l e , o r b o t h may be c o n s i d e r e d t o g e t h e r . (b) 
R e s p i r a t i o n - must be f u l l , easy, and r e g u l a r ; t h e r e s p i r a t o r y 
murmur must be c l e a r and d i s t i n c t over b o t h l u n g s , and no d i s e a s e o f 
t h e r e s p i r a t o r y organs p r e s e n t . Lungs w i l l be X-rayed." 

C i t e as 107 Or App 207 (1991) May 15, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f P a u l e t t e D. Lehman, C l a i m a n t . 

P a u l e t t e D. LEHMAN, P e t i t i o n e r 
v. 

SAIF CORPORATION and Club P i o n e e r , Respondents. 
(88-04124; CA A64276) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d January 28, 1991. 
James F. L a r s o n , P r i n e v i l l e , argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f was M i n t u r n , Van Voorhees, Larson & Dixon, P r i n e v i l l e . 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 

EDMONDS, J. 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
f i n d i n g t h a t she i s no l o n g e r permanently and t o t a l l y d i s a b l e d and a w a r d i n g her 
65% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y (PPD). We a f f i r m . 

C l a i m a n t compensably i n j u r e d her head, neck and back i n a c a r a c c i d e n t i n 
1972 and was awarded permanent t o t a l d i s a b i l i t y (PTD) i n 1976. I n May, 1987, 
she opened and worked i n a women's c l o t h i n g s t o r e . Pursuant t o ORS 6 5 6 . 2 0 6 ( 5 ) 1 
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and ORS 6 5 6 . 3 2 5 ( 3 ) , ^ SAIF s u b m i t t e d d o c umentation t o t h e Department o f I n s u r a n c e 
and F i n a n c e , r e q u e s t i n g r e e x a m i n a t i o n o f c l a i m a n t ' s PTD award. The Department 
d e t e r m i n e d t h a t h e r d i s a b i l i t y remained unchanged. SAIF r e q u e s t e d a h e a r i n g , 
and c l a i m a n t moved t o d i s m i s s f o r l a c k o f j u r i s d i c t i o n . A f t e r d e n y i n g t h e 
m o t i o n , t h e r e f e r e e c o n c l u d e d t h a t c l a i m a n t was no l o n g e r p e r m a n e n t l y t o t a l l y 
d i s a b l e d and i s s u e d an o r d e r awarding her 65% PPD. The Board ad o p t e d t h e 
r e f e r e e ' s o r d e r . 

C l a i m a n t argues t h a t t h e r e f e r e e d i d n o t have j u r i s d i c t i o n t o r e v i e w t h e 
o r d e r because, under ORS 656.206(5), o n l y t h e d i r e c t o r o f t h e Department 
( d i r e c t o r ) has d i s c r e t i o n t o reexamine PTD awards. She r e l i e s on OAR 436-30-
0 6 5 ( 6 ) , Farmers I n s . v. Hopson, 53 Or App 109, 631 P2d 342 ( 1 9 8 1 ) , and B e n t l e y 
v. SAIF, 38 Or App 473, 590 P2d 746 ( 1 9 7 9 ) . SAIF argues t h a t i t s r e q u e s t f o r 
h e a r i n g was a u t h o r i z e d by ORS 656.325(3), ORS 6 5 6 . 3 2 5 ( 6 ) 3 and ORS 6 5 6 . 2 6 8 ( 6 ) 4 . 

B e f o r e 1979, p e r i o d i c e x a m i n a t i o n s o f PTD awards were c o n d u c t e d by t h e 
E v a l u a t i o n D i v i s i o n , w h i c h , under i t s r u l e , p r e p a r e d t h e r e c o r d and made a r e c 
ommendation t o t h e Board f o r i t s d e c i s i o n . Or Laws 1977, ch 430, S e c t i o n 1; Or 
Laws 1977, ch 804, S e c t i o n 30; Or Laws 1965, ch 285, S e c t i o n s 31 and 41b. Those 
p r o v i s i o n s were c o d i f i e d as ORS 656.325 and 656.268, w h i c h p r o v i d e d f o r t h e 
r i g h t t o r e q u e s t a h e a r i n g under ORS 6 5 6 . 2 8 3 ( 1 ) 5 . I n 1979, t h e r e s p o n s i b i l i t y 
f o r r e e x a m i n a t i o n o f PTD awards under ORS 656.206 was t r a n s f e r r e d f r o m t h e Board 
t o t h e d i r e c t o r . Or Laws 1979, ch 839, S e c t i o n s 20 and 25. However, ORS 
6 5 6 . 3 2 5 ( 6 ) , ORS 656.268(6) and ORS 656.283 remained i n e f f e c t . There i s n o t h i n g 
i n t h e 1979 l e g i s l a t i v e h i s t o r y o r t h e amendments t o suggest t h a t t h e l e g i s l a 
t u r e i n t e n d e d t o end t h e Board's power t o r e v i e w what b e f o r e had been a recom
mendation b u t was now a d e t e r m i n a t i o n o r d e r . To t h e c o n t r a r y , t h e power t o r e 
v i e w e x p r e s s l y c o n t i n u e d under ORS 656.325 and ORS 656.268. 

C l a i m a n t contends t h a t SAIF had no r i g h t t o seek Board r e v i e w , because OAR 
4 3 6 - 3 0 - 0 6 5 ( 6 ) ^ p r o v i d e s t h a t o n l y a worker may r e q u e s t a h e a r i n g i f a PTD award 
i s r e d u c e d . The r u l e i s s i l e n t as t o an i n s u r e r ' s r i g h t t o a h e a r i n g r e g a r d i n g 
a r e e x a m i n a t i o n d e t e r m i n a t i o n . However, t h e r u l e does n o t and cannot d e f e a t an 
i n s u r e r ' s s t a t u t o r y r i g h t t o a h e a r i n g under ORS 656.325 and ORS 656.268 See 
OSEA v. Workers' Compensation Dept., 51 Or App 55, 65, 624 P2d 1078, r e v den 291 
Or 9 ( 1 9 8 1 ) . 

C l a i m a n t ' s r e l i a n c e on Farmers Ins. v. Hopson, supra, and Bentley v. SAIF, 
supra, i s m i s p l a c e d . The i s s u e i n Hopson was whether an i n s u r e r c o u l d c h a l l e n g e 
t h e i n i t i a l d e t e r m i n a t i o n o r d e r t h a t awarded PTD t o t h e c l a i m a n t , when t h e i n 
s u r e r had a l s o r e q u e s t e d r e e x a m i n a t i o n o f t h e award p u r s u a n t t o ORS 656.206(5) 

1 ORS 656.206(5) p r o v i d e s : 

"Each i n s u r e r s h a l l reexamine p e r i o d i c a l l y each permanent t o t a l 
d i s a b i l i t y c l a i m f o r w h i c h t h e i n s u r e r has c u r r e n t payment r e 
s p o n s i b i l i t y t o d e t e r m i n e whether t h e worker i s c u r r e n t l y perma
n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . Reexamination s h a l l be conducted e v e r y two 
y e a r s o r a t such o t h e r more f r e q u e s t i n t e r v a l as t h e d i r e c t o r may 
p r e s c r i b e . Reexamination s h a l l i n c l u d e such m e d i c a l e x a m i n a t i o n s , 
r e p o r t s and o t h e r r e c o r d s as t h e i n s u r e r c o n s i d e r s necessary o r t h e 
d i r e c t o r may r e q u i r e . The i n s u r e r s h a l l f o r w a r d t o t h e d i r e c t o r t h e 
r e s u l t s o f each r e e x a m i n a t i o n . " 

Throughout t h i s o p i n i o n we r e f e r t o t h e s t a t u t e s by t h e i r c u r r e n t c i t a t i o n s and 
i n t h e i r c u r r e n t f o r m , u n l e s s o t h e r w i s e n o t e d . 
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and t h e Board had i s s u e d an o r d e r c o n t i n u i n g t h e award. A l t h o u g h t h e i s s u e was 
n o t b e f o r e us, we commented t h a t , under former OAR 438-24-030(3), "an i n s u r e r 
has no r i g h t t o appea l t o t h i s c o u r t from a r e c o n s i d e r a t i o n o r d e r w h i c h c o n t i n 
ues c l a i m a n t ' s s t a t u s * * *." 53 Or App a t 116. S i m i l a r l y , i n Bentley v. SAIF, 
supra, we d i d n o t d e c i d e whether an i n s u r e r has a r i g h t t o r e q u e s t a h e a r i n g on 
a d e t e r m i n a t i o n o r d e r t h a t c o n t i n u e s a c l a i m a n t ' s PTD award. The i s s u e was 
wh e t h e r t h e p r o p e r p r o c e d u r e f o r i n i t i a t i n g a r e e x a m i n a t i o n o f a f i n a l PTD award 
i s a r e q u e s t f o r a r e d e t e r m i n a t i o n under ORS 656.325(3) and ORS 656.268 o r a r e 
q u e s t f o r a h e a r i n g under ORS 656.283. Here, t h e i s s u e i s s q u a r e l y b e f o r e us, 
and we c o n c l u d e t h a t , under ORS 656.325 and ORS 656 . 2 6 8 ( 6 ) , SAIF can seek r e v i e w 
o f an o r d e r r e e x a m i n i n g a PTD award. 

F i n a l l y , c l a i m a n t argues t h a t t h e Board e r r e d i n r e d u c i n g h e r PTD award 
when t h e r e was no change i n her m e d i c a l c o n d i t i o n o r i n any o f t h e o t h e r f a c t o r s 
a f f e c t i n g d i s a b i l i t y . C laimant i s n o t e n t i t l e d t o b e n e f i t s f o r PTD i f she 
p r e s e n t l y i s a b l e t o p e r f o r m a g a i n f u l o c c u p a t i o n , even i f her p h y s i c a l c o n d i 
t i o n r e mains e s s e n t i a l l y unchanged. Harris v. SAIF, 292 Or 683, 696, 642 P2d 
1147 ( 1 9 8 2 ) ; Kytola v. Boise Cascade Corp., 78 Or App 108, 112, 714 P2d 1083, 
r e v den 301 Or 765 (1 9 8 6 ) . 

A f f i r m e d . 

2 ORS 656.325(3) p r o v i d e s : 

"A w o r k e r who has r e c e i v e d an award f o r unscheduled permanent 
t o t a l o r unscheduled p a r t i a l d i s a b i l i t y s h o u l d be encouraged t o make 
a r e a s o n a b l e e f f o r t t o reduce t h e d i s a b i l i t y ; and t h e award s h a l l be 
s u b j e c t t o p e r i o d i c e x a m i n a t i o n and a d j u s t m e n t i n c o n f o r m i t y w i t h 
ORS 656.268." 

3 ORS 656.325(6) p r o v i d e s : 

"Any p a r t y may r e q u e s t a h e a r i n g on any d i s p u t e under t h i s 
s e c t i o n p u r s u a n t t o ORS 656.283." 

4 ORS 656.268(6) p r o v i d e s : 

"The Department o f I n s u r a n c e and Finance s h a l l m a i l a copy o f 
t h e d e t e r m i n a t i o n t o a l l i n t e r e s t e d p a r t i e s . Any such p a r t y may 
r e q u e s t a h e a r i n g under ORS 656.283 on t h e d e t e r m i n a t i o n made under 
s u b s e c t i o n (4) o f t h i s s e c t i o n w i t h i n 180 days a f t e r c o p i e s o f t h e 
d e t e r m i n a t i o n a re m a i l e d . " 

5 ORS 656.283(1) p r o v i d e s : 

" S u b j e c t t o s u b s e c t i o n (2) o f t h i s s e c t i o n and ORS 656.319, 
any p a r t y o r t h e d i r e c t o r may a t any t i m e r e q u e s t a h e a r i n g on any 
q u e s t i o n c o n c e r n i n g a c l a i m . " 

6 OAR 436-30-065(6) p r o v i d e s : 

""The worker may r e q u e s t a h e a r i n g i f t h e permanent t o t a l 
d i s a b i l i t y award i s reduced: 

" ( a ) Requests f o r h e a r i n g must be made i n w r i t i n g t o t h e 
Workers' Compensation Board. 

" ( b ) Requests f o r h e a r i n g must be made w i t h i n 180 days a f t e r 
t h e m a i l i n g d a t e o f t h e o r d e r r e d u c i n g t h e award." 
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C i t e as 107 Or App 218 (1991) ; May 15. 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Pablo G. C o r t e s , C l a i m a n t . 

PABLO G. CORTES, P e t i t i o n e r , 
v. 

BONNIE WYLAND, dba HILLY ACRES, and SAIF CORPORATION, Respondents. 
(88-17078, 88-19802; CA A66024) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d F e b r u a r y 25, 1991. 
Ro b e r t W o l l h e i m , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f was Welch, Bruun & G r e e n , P o r t l a n d . 
Steven S c h w i n d t , Canby, argued t h e cause f o r respondent Bonnie Wyland, dba 

H i l l y A c r e s . W i t h him on t h e b r i e f was R e i f & R e i f , Canby. 
Thomas E. Ewing, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, waived appearance f o r 

r e s p o n d e n t SAIF C o r p o r a t i o n . 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f a Workers' Compensation Board o r d e r t h a t h e l d t h a t he 
i s n o t e n t i t l e d t o compensation because he was a n o n s u b j e c t w o r k e r under ORS 
6 5 6 . 0 2 7 ( 3 ) . 1 We a f f i r m . 

The Board adopted t h e r e f e r e e ' s f i n d i n g s : 

" H i l l y Acres i s a 148 acr e farm l o c a t e d near M o l a l l a , Oregon. 
A p p r o x i m a t e l y 65 ac r e s o f t h e l a n d i s i n p a s t u r e and t h e r e m a i n d e r 
i s f o r e s t . H i l l y Acres u s u a l l y has between 30 and 35 head o f 
c a t t l e . I n a p p r o x i m a t e l y October o f each year c a t t l e a r e s o l d . I n 
1987 H i l l y A cres s o l d c a t t l e t h a t r e s u l t e d i n t o t a l proceeds o f 
$8,885. I n 1988 H i l l y Acres s o l d 28 c a l v e s , f o u r cows and one b u l l 
f o r t o t a l proceeds o f a p p r o x i m a t e l y $9,000. I n 1986 and 1987 t h e 
fa r m o p e r a t i o n r e s u l t e d i n a n e t l o s s f o r income t a x purposes. 

"The r e a l p r o p e r t y i s owned by Bonnie V. Wyland. George Wyland 
i s Bonnie Wyland's son. Except f o r h i s m i l i t a r y s e r v i c e , George 
Wyland has l i v e d i n h i s mother's home s i n c e 1968. He does n o t pay 
r e n t and does n o t c o n t r i b u t e t o t h e purchase o f f o o d . I f he d i d n o t 
l i v e w i t h h i s mother, he would i n c u r l i v i n g expenses o f more t h a n 
$500 p e r month. U n t i l her r e t i r e m e n t i n l a t e 1987, Bonnie 

1 ORS 656.027(3) p r o v i d e s : 
" A l l w o r k e r s a r e s u b j e c t t o ORS 656.001 t o 656.794 e x c e p t t h o s e 
n o n s u b j e c t w o r k e r s d e s c r i b e d i n t h e f o l l o w i n g s u b s e c t i o n s : 
• • * * * * * 
" ( 3 ) ( a ) A wo r k e r whose employment i s c a s u a l and e i t h e r : 
" (A) The employment i s n o t i n t h e course o f t h e t r a d e , b u s i n e s s o r 
p r o f e s s i o n o f t h e employer; o r 
"(B) The employment i s i n t h e course o f t h e t r a d e , b u s i n e s s o r 
p r o f e s s i o n o f a n o n s u b j e c t employer. 
" ( b ) For t h e purpose o f t h i s s u b s e c t i o n , ' c a s u a l ' r e f e r s o n l y t o 
employments where t h e work i n any 30 day p e r i o d , w i t h o u t r e g a r d t o 
t h e number o f w o r k e r s employed, i n v o l v e s a t o t a l l a b o r c o s t o f l e s s 
t h a n $200." 
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Wyland was employed f u l l t i m e away from her home and f a r m . George 
Wyland has been employed f u l l t i m e away from t h e home and f a r m f o r 
t h e p a s t 13 y e a r s . Since h i s f a t h e r d i e d i n 1968, George Wyland has 
p e r f o r m e d t h e necessary p h y s i c a l l a b o r f o r t h e maintenance and o p e r 
a t i o n o f t h e farm. Bonnie Wyland does not do any p h y s i c a l l a b o r on 
t h e f a r m . George and Bonnie Wyland do n o t have any w r i t t e n a g r e e 
ment as t o what each i s supposed to , do i n c o n n e c t i o n w i t h t h e o p e r a 
t i o n o f t h e farm. One p i e c e o f farm equipment, a t r a c t o r , i s owned 
i n George Wyland's name. I n a d d i t i o n t o p e r f o r m i n g maintenance, 
George Wyland uses h i s own funds t o purchase and pay f o r n e c e s s a r y 
goods and s e r v i c e s t o r u n t h e farm. Once each y e a r he t u r n s h i s r e 
c e i p t s o v e r t o Bonnie Wyland. He r e c e i v e s a p o r t i o n o f t h e proceeds 
f r o m t h e s a l e o f c a t t l e , a f t e r o t h e r expenses a r e c o v e r e d . For t h e 
y e a r 1987 he r e c e i v e d e x a c t l y $4,000. He e x p e c t s t o r e c e i v e a p o r 
t i o n o f t h e proceeds o f t h e 1988 c a t t l e s a l e , b u t d i d n o t know how 
much he would r e c e i v e as o f t h e h e a r i n g . He does n o t always r e c e i v e 
f u n d s a f t e r t h e s a l e o f c a t t l e . 

"Each summer t h e 65 acres o f p a s t u r e a r e h a r v e s t e d as hay. The 
u s u a l p r a c t i c e i s f o r George Wyland t o h i r e teenage n e i g h b o r s t o p u t 
up t h e hay. I n J u l y 1988 no n e i g h b o r s were a v a i l a b l e . George 
Wyland r e c r u i t e d c l a i m a n t and f i v e o t h e r persons t o p u t up t h e hay. 
The c o n t r a c t o f h i r e was t h a t each worker would be p a i d $4 p e r hour 
and would be t r a n s p o r t e d by George Wyland from Woodburn, Oregon t o 
t h e f a r m and r e t u r n e d t o Woodburn a f t e r t h e work was c o m p l e t e d each 
day. 

"On J u l y 18, 1987 a l l s i x persons worked and, i n t h e a g g r e g a t e , 
e a r n e d a t o t a l o f $171. On J u l y 19, 1987 George Wyland p i c k e d up 
c l a i m a n t and two o t h e r persons i n Woodburn t o complete t h e h a y i n g . 
George Wyland a n t i c i p a t e d t h a t i t would t a k e a p p r o x i m a t e l y 6 man 
h o u r s t o complete t h e h a y i n g . On t h e way f r o m Woodburn t o M o l a l l a 
t h e v e h i c l e d r i v e n by George Wyland was i n v o l v e d i n a motor v e h i c l e 
a c c i d e n t i n w h i c h c l a i m a n t r e c e i v e d a compression f r a c t u r e o f T6. 
N e i t h e r c l a i m a n t nor any o f t h e o t h e r w o r k e r s d i d any more work and 
George Wyland f i n i s h e d p u t t i n g up t h e hay h i m s e l f . C l a i m a n t made a 
c l a i m f o r w o r k e r s ' compensation b e n e f i t s , w h i c h was d e n i e d by t h e 
SAIF C o r p o r a t i o n on t h e ground t h a t c l a i m a n t was n o t a s u b j e c t 
w o r k e r . " ( C i t a t i o n s o m i t t e d . ) 

The Board c o n c l u d e d t h a t c l a i m a n t ' s work was c a s u a l under ORS 
6 5 6 . 0 2 7 ( 3 ) ( b ) , t h a t he was w o r k i n g f o r H i l l y Acres and t h a t t h e work was i n t h e 
c o u r s e o f i t s b u s i n e s s . I t a l s o concluded t h a t t h e Wylands a r e p a r t n e r s and, 
a c c o r d i n g l y , a r e n o t s u b j e c t workers o f H i l l y Acres under ORS 6 5 6 . 0 2 7 ( 8 ) . ^ 
L a s t l y , i t c o n c l u d e d t h a t , because n e i t h e r George nor Bonnie i s a s u b j e c t 

2 ORS 656.027 p r o v i d e s : 

" A l l w o r k e r s a r e s u b j e c t t o ORS 656.001 t o 656.894 e x c e p t t h o s e 
n o n s u b j e c t w o r k e r s d e s c r i b e d i n t h e f o l l o w i n g s u b s e c t i o n s : 
• • * * * * * 
" ( 8 ) P a r t n e r s who are n o t engaged i n work p e r f o r m e d i n d i r e c t 
c o n n e c t i o n w i t h t h e c o n s t r u c t i o n , a l t e r a t i o n , r e p a i r , improvement, 
moving o r d e m o l i t i o n o f an improvement on r e a l p r o p e r t y o r 
appurtenances t h e r e t o . When l a b o r o r s e r v i c e s a r e p e r f o r m e d under 
c o n t r a c t , t h e p a r t n e r s h i p must q u a l i f y as an independent 
c o n t r a c t o r . " 
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w o r k e r , H i l l y A cres i s n o t a s u b j e c t employer. T h e r e f o r e , ORS 6 5 6 . 0 2 7 ( 3 ) ( a ) ( B ) , 
c l a i m a n t i s n o t e n t i t l e d t o b e n e f i t s . 

I n c l a i m a n t ' s f i r s t assignment o f e r r o r , he a s s e r t s t h a t t h e Board e r r e d 
i n h o l d i n g t h a t H i l l y Acres i s n o t a s u b j e c t employer. He argues t h a t George 
Wyland was a s u b j e c t w orker o f H i l l y Acres, because he d i d most o f t h e p h y s i c a l 
l a b o r and h i r e d o t h e r employees as needed; he r e c e i v e d c o n s i d e r a t i o n i n excess 
o f $200 p e r month; and Bonnie Wyland had t h e r i g h t t o d i r e c t and c o n t r o l h i s 
work a c t i v i t i e s . The Board d i s a g r e e d , because George's share o f t h e proceeds o f 
t h e c a t t l e s a l e s and t h e room and board t h a t he r e c e i v e d d i d n o t bear any r e l a 
t i o n s h i p t o t h e amount o f work t h a t he performed. I t a l s o f o u n d i n s u f f i c i e n t 
e v i d e n c e t h a t Bonnie had t h e r i g h t t o d i r e c t and c o n t r o l George's o p e r a t i o n o f 
t h e f a r m . Based on t h o s e f i n d i n g s , we agree w i t h t h e Board's c o n c l u s i o n t h a t 
George and Bonnie were p a r t n e r s and t h a t n e i t h e r was a s u b j e c t employee o f H i l l y 
A c r e s . I t f o l l o w s t h a t H i l l y Acres was not a s u b j e c t employer. ORS 656.023. 

C l a i m a n t a l s o a s s e r t s t h a t t h e Board e r r e d as a m a t t e r o f law i n h o l d i n g 
t h a t he i s n o t a s u b j e c t w o r k e r ; he r e l i e s on Hunnicutt v. Dollarhyde, 95 Or App 
375, 768 P2d 444 ( 1 9 8 9 ) , f o r t h e p r o p o s i t i o n t h a t ORS 656.027(3) i s i n a p p l i c a b l e 
"where t h e employment i s i n t h e course o f t h e t r a d e , b u s i n e s s o r p r o f e s s i o n o f 
t h e employer." Hunnicutt i s i n a p p o s i t e . The p a r t i e s t h e r e agreed t h a t 
D o l l a r h y d e was an employer, c o n t r a r y t o what t h e r e f e r e e had fo u n d . We remanded 
f o r a d e t e r m i n a t i o n o f whether t h e c l a i m a n t was i n v o l v e d i n c a s u a l employment 
under ORS 6 5 6 . 0 2 7 ( 3 ) ( b ) , w h i c h i s n o t t h e i s s u e h e r e . Moreover, ORS 
6 5 6 . 0 2 7 ( 3 ) ( a ) ( B ) a p p l i e s t o c a s u a l employment i n t h e course o f t h e b u s i n e s s o f a 
n o n s u b j e c t employer. The Board d i d n o t e r r . 

I n h i s second assignment o f e r r o r , c l a i m a n t a s s e r t s t h a t t h e Board e r r e d 
i n h o l d i n g t h a t H i l l y Acres i s a p a r t n e r s h i p , because t h a t i s s u e was n e i t h e r 
r a i s e d n o r argued . Employer responds: 

" T h i s i s s u e i s p r o p e r l y b e f o r e t h e [Board] because [ c l a i m a n t ] , i n 
f a c t , r a i s e d i t when he a t t e m p t e d t o c l a i m t h a t George Wyland was a 
s u b j e c t employee. T h i s i s n o t an a t t e m p t t o i n t r o d u c e a new i s s u e . 
R a t h e r , i t i s an e x p l a n a t i o n o f t h e i s s u e r a i s e d by [ c l a i m a n t ] . " 

We agree w i t h employer t h a t , when c l a i m a n t r a i s e d t h e i s s u e o f whether H i l l y 
A cres i s a s u b j e c t employer, t h a t n e c e s s a r i l y r e q u i r e d t h e r e f e r e e t o d e t e r m i n e 
i f any o f t h e e x c e p t i o n s i n ORS 656.027 a p p l y . We h o l d t h a t t h e i s s u e was 
p r o p e r l y b e f o r e t h e Board. 

A f f i r m e d . 

C i t e as 107 Or App 224 (1991) May 15, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Anthony B. B e a r d s l e e , C l a i m a n t . 

ANTHONY B. BEARDSLEE, P e t i t i o n e r , 
v. 

DIAMOND WOOD PRODUCTS and LIBERTY NORTHWEST INSURANCE CORPORATION, 
Respondents. 

(WCB No. 88-10474; CA A64794) 

J u d i c i a l Review fr o m Workers' Compensation Board. 
Argued and s u b m i t t e d February 1, 1991. 
James L. Edmunson, Eugene, argued t h e cause and f i l e d t h e b r i e f f o r 

p e t i t i o n e r . 
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J e r a l d P. Keene, P o r t l a n d , argued t h e cause f o r r e s p o n d e n t s . W i t h him on t h e 
b r i e f was R o b e r t s , R e i n i s c h , Mackenzie, Healey & W i l s o n , P.C., P o r t l a n d . 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
DE MUNIZ, J. 
A f f i r m e d . 
Rossman, J . , d i s s e n t i n g . 

C l a i m a n t seeks r e v i e w o f a d e c i s i o n o f t h e Workers' Compensation Board 
r e v e r s i n g t h e r e f e r e e and h o l d i n g t h a t h i s i n j u r y , s u s t a i n e d i n a c a r a c c i d e n t 
w h i l e on t h e way t o an independent m e d i c a l exam (IME), i s n o t compensable. 

C l a i m a n t had f i l e d c l a i m s f o r o n - t h e - j o b i n j u r i e s t o h i s back and arm. 
Employer d e f e r r e d acceptance o r d e n i a l o f t h e c l a i m s u n t i l a f t e r an IME, whi c h 
was s c h e d u l e d f o r January 20, 1988, a t 3:30 p.m. Between 12:30 and 1:30 a.m., 
Jan u a r y 20, w h i l e on h i s way t o P o r t l a n d from Lebanon f o r t h e IME, c l a i m a n t 
f e l l a s l e e p a t t h e wheel and drove h i s c a r i n t o a d i t c h , s u s t a i n i n g t h e i n j u r y 
a t i s s u e . H i s mother e v e n t u a l l y drove him t o t h e IME i n P o r t l a n d . A r e f e r e e 
l a t e r h e l d t h a t t h e c l a i m s f o r t h e back and arm were n o t compensable. C l a i m a n t 
d i d n o t a p p e a l t h a t d e t e r m i n a t i o n . He contends, however, t h a t he i s e n t i t l e d t o 
b e n e f i t s f o r t h e i n j u r y s u s t a i n e d i n t h e c a r a c c i d e n t . 

C l a i m a n t a t t e m p t s t o a n a l o g i z e t h i s case t o t h o s e i n w h i c h we and t h e 
Supreme C o u r t have h e l d , under v a r i o u s c i r c u m s t a n c e s , t h a t , when t h e i n j u r y o r 
need f o r t r e a t m e n t i s a consequence o f t h e compensable i n j u r y , i t i s compens
a b l e . I n Williams v. Gates, McDonald & Co., 300 Or 278, 709 P2d 712 ( 1 9 8 5 ) , t h e 
Supreme C o u r t h e l d compensable s u r g e r y t h a t was necessary i n o r d e r t o t r e a t t h e 
c l a i m a n t ' s compensable c o n d i t i o n . I n Fenton v. SAIF, 87 Or App 78, 741 P2d 517, 
r e v den 304 Or 311 ( 1 9 8 7 ) , we h e l d t h a t i n j u r i e s s u s t a i n e d en r o u t e t o a p h y s i 
c i a n ' s o f f i c e f o r t r e a t m e n t o f a compensable i n j u r y were a d i r e c t and n a t u r a l 
consequence o f t h e i n j u r y and were compensable. I n Wood v. SAIF, 30 Or App 
1103, 569 P2d 648 ( 1 9 7 7 ) , r e v den 282 Or 189 ( 1 9 7 8 ) , we h e l d compensable an i n 
j u r y s u s t a i n e d i n t h e course o f v o c a t i o n a l t r a i n i n g n e c e s s i t a t e d by a work i n 
j u r y . T h i s case i s n o t l i k e t h o s e . C l a i m a n t ' s i n j u r y was n o t a consequence o f 
a compensable i n j u r y , b u t a consequence o f an a t t e m p t t o o b t a i n compensation f o r 
a c o n d i t i o n t h a t was u l t i m a t e l y d e t e r m i n e d n o t t o be compensable. The analogy 
does n o t work, and t h o s e cases do n o t s u p p o r t a d e t e r m i n a t i o n o f c o m p e n s a b i l i t y . 

C l a i m a n t contends, i n any e v e n t , t h a t t h e c o n d i t i o n i s compensable, 
because i t o c c u r r e d as a r e s u l t o f h i s employment: 

"The t r i p t o p a r t i c i p a t e i n t h e IME was i t s e l f i n t h e c o u r s e and 
scope o f c l a i m a n t ' s employment because he was r e q u i r e d t o a t t e n d t h e 
IME as a consequence o f h i s employment r e l a t i o n s h i p . The employer, 
by and t h r o u g h i t s agent, t h e i n s u r e r , d i r e c t e d c l a i m a n t t o t r a v e l 
t o P o r t l a n d f o r t h e b e n e f i t o f t h e employer and as a consequence o f 
c l a i m a n t ' s s t a t u s as an employee. * * * Even i f t h e c i r c u m s t a n c e s o f 
i n j u r y i n [ t h e ] u n d e r l y i n g c l a i m f e l l o u t s i d e t h e employment r e l a 
t i o n s h i p , t h e IME i t s e l f was p a r t o f t h e employment d u t i e s c l a i m a n t 
owed t o h i s employer." 

C o n t r a r y t o c l a i m a n t ' s c o n t e n t i o n , a worker's a t t e n d a n c e a t an IME i s n o t a 
f u l f i l l m e n t o f t h e o b l i g a t i o n s o f h i s employment, b u t a c o n d i t i o n o f e n t i t l e m e n t 
t o w o r k e r s ' compensation. A worker who r e f u s e s t o a t t e n d an IME r i s k s t h e l o s s 
o r s u s p e n s i o n o f b e n e f i t s , see ORS 656.325, b u t does n o t r i s k t h e l o s s o f h i s 
j o b . The IME i t s e l f bears no r e l a t i o n t o t h e employment, u n l e s s t h e c o n d i t i o n 
f o r w h i c h i t i s sought i s u l t i m a t e l y d e t e r m i n e d t o be compensable. Here, i t was 
n o t . 

A f f i r m e d . 
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ROSSMAN, J . , d i s s e n t i n g . 

A l t h o u g h I agree t h a t , by d e f i n i t i o n , c l a i m a n t ' s i n j u r y cannot f i t w i t h i n 
t h e "consequence o f a compensable i n j u r y " d o c t r i n e , I cannot agree t h a t t h e 
employer-mandated a t t e n d a n c e a t an Independent M e d i c a l Exam (IME) "bears no 
r e l a t i o n t o t h e unemployment u n l e s s t h e c o n d i t i o n f o r w h i c h i t i s sought i s 
u l t i m a t e l y d e t e r m i n e d t o be compensable." 107 Or App a t 227. A c c o r d i n g l y , I 
d i s s e n t . 

I can f i n d , and t h e m a j o r i t y c i t e s , no a u t h o r i t y f o r t h e u n n e c e s s a r i l y 
b r o a d d e t e r m i n a t i o n t h a t IME a t t e n d a n c e can never be c o n s i d e r e d w i t h i n t h e scope 
o f employment u n l e s s t h e employee's u n d e r l y i n g i n j u r y i s compensable. F u r t h e r , 
t h e o p i n i o n f a i l s t o examine whether c l a i m a n t ' s I M E - r e l a t e d i n j u r y a r o s e o u t o f 
h i s employment. 

As t h e a u t h o r o f t o d a y ' s m a j o r i t y o p i n i o n so e l o q u e n t l y p o i n t e d o u t i n h i s 
d i s s e n t i n Gwin v. Liberty Northwest Ins. Corp., 105 Or App 171, 175, 803 P2d 
1228 ( 1 9 9 1 ) , s e v e r a l f a c t o r s must be considered when d e t e r m i n i n g w h e t h e r a 
c l a i m a n t ' s i n j u r y i s work r e l a t e d : 

( 1 ) Was the activity for the benefit of the employer? Here, i t was. 
A t t e n d a n c e a t t h e IME a l l o w e d employer t o d e t e r m i n e whether t h e c l a i m e d i n j u r y 
was v a l i d . See ORS 656.325. For c l a i m a n t , i t was s i m p l y one more hoop t o jump 
t h r o u g h t h e c l a i m s p r o c e s s . 

(2) Was the activity contemplated by the employer and employee at the 
time of hiring or later? We must presume t h a t , a t t h e t i m e o f h i r i n g , p a r t i e s 
a r e aware o f t h e p o s s i b i l i t y t h a t , by s t a t u t e , a t t e n d a n c e a t an IME may be 
r e q u i r e d a t some p o i n t d u r i n g t h e employment. 

(3) Was the activity an ordinary risk of, and incidental to, the employ
ment? Yes; employer d i r e c t e d c l a i m a n t t o v i s i t a p a r t i c u l a r d o c t o r i n a p a r t i c 
u l a r c i t y . An employee i s r e q u i r e d t o a t t e n d , i f r e q u e s t e d t o by t h e employer 
o r i n s u r e r . ORS 6 5 6 . 3 2 5 ( 1 ) ( a ) . Claimant was s i m p l y r e s p o n d i n g t o employer's 
d i r e c t i o n s . 

( 4 ) Was the employee paid for the activity? No. 

(5) Was the activity on the employer's premises? No. 

(6) Was the activity directed by or acquiesced in by the employer? 
A b s o l u t e l y ; b u t f o r t h e s p e c i f i c d i r e c t i o n s o f employer, c l a i m a n t w o u ld n o t have 
been t h e r e . 

(7) Was the employee on a personal mission of his own? A l t h o u g h t h e 
j o u r n e y t o P o r t l a n d was a p e r s o n a l m i s s i o n t o t h e e x t e n t t h a t c l a i m a n t was t r y 
i n g t o s e c u r e compensation f o r what he b e l i e v e d was a w o r k - r e l a t e d i n j u r y , i t 
was p r i m a r i l y an e m p l o y m e n t - r e l a t e d m i s s i o n , because c l a i m a n t was on t h e r o a d t o 
P o r t l a n d a t t h e r e q u e s t o f employer. 

I n t h e l i g h t o f t h o s e q u e s t i o n s and answers, I would h o l d t h a t t h e r e l a 
t i o n s h i p between c l a i m a n t ' s i n j u r y and h i s employment i s s u f f i c i e n t l y c l o s e t o 
r e n d e r t h e i n j u r y compensable. Given employer's s p e c i f i c d i r e c t i v e — a d i r e c t i v e 
t h a t was s i m p l y b e i n g c a r r i e d o u t by c l a i m a n t — t h e c o n n e c t i o n i s t o o s t r o n g t o 
i g n o r e . N o n e t h e l e s s , I would remand f o r t h e Board t o d e t e r m i n e whether c l a i m 
a n t , i n l e a v i n g f o r P o r t l a n d l a t e a t n i g h t and s t o p p i n g by a f r i e n d ' s house, 
t u r n e d h i s j o u r n e y i n t o such a p e r s o n a l m i s s i o n as t o break t h e c a u s a l l i n k t o 
h i s employment. 
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C i t e as 107 Or App 254 (1991) May 22, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f A r n o l d G. Wheeler, C l a i m a n t . 

SAIF CORPORATION, P e t i t i o n e r , 
v. 

ARNOLD G. WHEELER, Respondent. 
(WCB No. 87-0276M; CA A64163) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d December 7, 1990. 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y General, Salem, argued t h e cause f o r 

p e t i t i o n e r . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

No appearance f o r r e s p o n d e n t . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,and D e i t s , Judge. 
JOSEPH, C.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 

SAIF C o r p o r a t i o n (SAIF) seeks r e v i e w o f t h e Workers' Compensation Board's 
Own M o t i o n Order on R e c o n s i d e r a t i o n and a remand f o r f u r t h e r p r o c e e d i n g s . 

SAIF r e q u e s t e d t h e Board t o c o n s i d e r t e r m i n a t i n g c l a i m a n t ' s permanent 
t o t a l d i s a b i l i t y award f o r i n j u r i e s p r e d a t i n g 1966. The Board h e l d t h a t i t 
l a c k e d j u r i s d i c t i o n t o r e e v a l u a t e t h e award under ORS 656.278. 1 I t reasoned 
t h a t ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) e x p r e s s l y p e r m i t s i t o n l y t o a u t h o r i z e payment o f 
m e d i c a l b e n e f i t s f o r pre-1966 i n j u r i e s , i n a d d i t i o n t o t e m p o r a r y d i s a b i l i t y 

1 ORS 656.278 p r o v i d e s , i n p a r t : 
" ( 1 ) Except as p r o v i d e d i n s u b s e c t i o n (5) o f t h i s s e c t i o n , t h e 

power and j u r i s d i c t i o n o f t h e board s h a l l be c o n t i n u i n g , and i t may, 
upon i t s own m o t i o n , from t i m e t o t i m e m o d i f y , change o r t e r m i n a t e 
f o r m e r f i n d i n g s , o r d e r s o r awards i f i n i t s o p i n i o n such a c t i o n i s 
j u s t i f i e d i n t h o s e cases i n which: 

" ( a ) T h e r e i s a wors e n i n g o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . I n such cases, t h e board may a u t h o r i z e t h e payment 
o f t e m p o r a r y d i s a b i l i t y compensation from t h e t i m e t h e w o r k e r i s 
a c t u a l l y h o s p i t a l i z e d o r undergoes o u t p a t i e n t s u r g e r y u n t i l t h e 
w o r k e r ' s c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y , as d e t e r m i n e d by 
t h e b o a r d ; o r 

" ( b ) The d a t e o f i n j u r y i s e a r l i e r t h a n January 1, 1966. I n such 
cases, i n a d d i t i o n t o t h e payment o f temporary d i s a b i l i t y compensa
t i o n , t h e bo a r d may a u t h o r i z e payment o f m e d i c a l b e n e f i t s . " 

S u b s e c t i o n (1) was amended by Or Laws 1987, ch 884, 37. P r e v i o u s l y , t h e 
s u b s e c t i o n p r o v i d e d : 

"Except as p r o v i d e d i n s u b s e c t i o n (5) o f t h i s S e c t i o n , t h e power and 
j u r i s d i c t i o n o f t h e Board s h a l l be c o n t i n u i n g , and i t may, upon i t s 
own m o t i o n , f r o m t i m e t o t i m e , m o d i f y , change o r t e r m i n a t e f o r m e r 
f i n d i n g s , o r d e r s o r a w a r d s i f i n i t s o p i n i o n such a c t i o n i s j u s t i 
f i e d . " 
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compensation p r o v i d e d f o r i n s u b s e c t i o n ( l ) ( a ) . The Board f o u n d no e x p r e s s 
language o r l e g i s l a t i v e i n t e n t apparent i n t h e s t a t u t e t o a u t h o r i z e i t t o 
decrease o r t e r m i n a t e permanent d i s a b i l i t y awards. 

SAIF w o u l d i n t e r p r e t ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) d i f f e r e n t l y . I t argues t h a t , on 
i t s f a c e , t h e s t a t u t e a u t h o r i z e s t h e Board t o t e r m i n a t e a f o r m e r award i n a l l 
cases where " [ t ] h e d a t e o f i n j u r y i s e a r l i e r t h a n January 1, 1966." The second 
sentence o f t h e s u b s e c t i o n , SAIF contends, does n o t l i m i t t h e meaning o f t h e 
f i r s t s e n t e n c e ; i t m e r e l y a u t h o r i z e s t h e Board t o g r a n t m e d i c a l b e n e f i t s and 
t e m p o r a r y d i s a b i l i t y awards under t h e l i m i t e d c o n d i t i o n s s p e c i f i e d i n s u b s e c t i o n 
( l ) ( a ) . SAIF p o i n t s t o t h e language i n ORS 6 5 6 . 2 7 8 ( 3 ) 2 t h a t a l l o w s a c l a i m a n t 
" t o a p p e a l " an own m o t i o n o r d e r t h a t reduces o r t e r m i n a t e s a f o r m e r award and 
argues t h a t s u b s e c t i o n (3) would be meaningless under t h e Board's i n t e r p r e t a t i o n 
o f s u b s e c t i o n ( 1 ) . SAIF a l s o contends t h a t n o t h i n g i n t h e l e g i s l a t i v e h i s t o r y 
o f t h e amendment e v i d e n c e s any i n t e n t t o e l i m i n a t e t h e Board's a u t h o r i t y t o 
reduce permanent d i s a b i l i t y awards. 

We have i n t e r p r e t e d ORS 656.278(1), as i t now r e a d s , t o a b o l i s h t h e 
Board's a u t h o r i t y t o award permanent d i s a b i l i t y b e n e f i t s on i t s own m o t i o n . See 
State ex rel Borisoff v. Workers' Comp. Board, 104 Or App 603, 606, 802 P2d 98 
( 1 9 9 0 ) ; Independent Paper Stock v. Wincer, 100 Or App 625, 628, 788 P2d 466, rev 
den 310 Or 195 ( 1 9 9 0 ) . The q u e s t i o n i n t h i s case i s whethe r , under ORS 
65 6 . 2 7 8 ( 1 ) , t h e Board may on i t s own m o t i o n reduce o r terminate a permanent 
d i s a b i l i t y award f o r i n j u r i e s p r e - d a t i n g 1966. 3 

ORS 656.278(1) unambiguously p r o v i d e s t h a t t h e Board can " f r o m t i m e t o 
t i m e m o d i f y , change o r terminate former * * * awards" i n cases where t h e i n j u r y 
o c c u r r e d " e a r l i e r t h a n January 1, 1966." (Emphasis s u p p l i e d . ) ORS 656.278(3) 
e v i d e n c e s t h e l e g i s l a t u r e ' s i n t e n t t o c o n t i n u e t h e Board's a u t h o r i t y t o reduce 
awards b u t o n l y as l i m i t e d by s u b s e c t i o n ( 1 ) . Our i n t e r p r e t a t i o n i s c o n s i s t e n t 
w i t h t h e p o l i c y t h a t c l a i m a n t s s h o u l d be encouraged t o a t t e m p t t o reduce t h e i r 
d i s a b i l i t i e s and become s e l f - s u f f i c i e n t t o t h e g r e a t e s t e x t e n t p r a c t i c a b l e . See 
ORS 6 5 6 . 0 1 2 ( 2 ) ( c ) ; ORS 656.206 ( 5 ) ; ORS 656.325(3). 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

z ORS 656.278(3) p r o v i d e s : 

"The c l a i m a n t has no r i g h t t o appeal any o r d e r o r award made by t h e b o a r d on i t s 
own m o t i o n , e x c e p t when t h e o r d e r d i m i n i s h e s o r t e r m i n a t e s a f o r m e r award. The 
employer may a p p e a l f r o m an o r d e r w h i c h i n c r e a s e s t h e award." 

3 B e f o r e ORS 656.278(1) was amended i n 1987, t h e Board e x e r c i s e d i t s own 
m o t i o n j u r i s d i c t i o n t o reduce pre-1966 permanent d i s a b i l i t y awards when t h e y 
were o t h e r w i s e u n r e v i e w a b l e under ORS 656.325(3). See Thornsberry v. SAIF, 57 
Or App 413, 418 n 2, 644 P2d 661 (1 9 8 2 ) ; McDowell v. SAIF, 13 Or App 389, 
395, 510 P2d 587 ( 1 9 7 3 ) ; see also Elgin E. Amidon, 37 Van N a t t a 612 ( 1 9 8 5 ) . 
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C i t e as 107 Or App 276 (1991) May 22, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Rami M. Shureh, C l a i m a n t . 

RAMI M. SHUREH, P e t i t i o n e r , 
v. 

UNITED PARCEL SERVICE and LIBERTY NORTHWEST INSURANCE CORP., Respondents. 
(89-00381; CA A66071) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d March 13, 1991. 
G e r a l d C. D o b l i e , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f was D o b l i e & A s s o c i a t e s , P o r t l a n d . 
Deborah L. S a t h e r , P o r t l a n d , argued t h e cause f o r r e s p o n d e n t s . W i t h her on 

t h e b r i e f was Cooney, Moscato & Crew, P o r t l a n d . 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
h o l d i n g t h a t employer a c t e d r e a s o n a b l y and had a u t h o r i t y t o suspend c l a i m a n t ' s 
b e n e f i t s f o r f a i l i n g t o a t t e n d a scheduled independent m e d i c a l e x a m i n a t i o n 
( I M E ) . 

The f a c t s f o u n d by t h e Board a re s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . 
C l a i m a n t s u f f e r e d a compensable i n j u r y when he f e l l f r o m a t r a i l e r . He was 
t r e a t e d i n i t i a l l y f o r a low back problem. Because o f d i z z i n e s s and r e l a t e d 
symptoms t h o u g h t t o be r e l a t e d t o h i s i n d u s t r i a l a c c i d e n t , e v a l u a t i o n o f t h a t 
c o n d i t i o n was u n d e r t a k e n . H i s t r e a t i n g p h y s i c i a n recommended t h a t he undergo an 
IME by a p h y s i c i a n i n S e a t t l e . 

A t t h a t t i m e ORS 65 6 . 3 2 5 ( 1 ) ( a ) p r o v i d e d : 

"Any w o r k e r e n t i t l e d t o r e c e i v e compensation under ORS 656.001 t o 
656.794 i s r e q u i r e d , i f r e q u e s t e d by t h e d i r e c t o r , t h e i n s u r e r , o r 
s e l f - i n s u r e d employer, t o submit t o a m e d i c a l e x a m i n a t i o n a t a t i m e 
and p l a c e and fro m t i m e t o t i m e a t a p l a c e r e a s o n a b l y c o n v e n i e n t f o r 
t h e w o r k e r and as may be p r o v i d e d by t h e r u l e s o f t h e d i r e c t o r . 
However, no more t h a n t h r e e e x a m i n a t i o n s may be r e q u e s t e d e x c e p t 
a f t e r n o t i f i c a t i o n t o and a u t h o r i z a t i o n by t h e d i r e c t o r . I f t h e 
wo r k e r r e f u s e s t o submit t o any such e x a m i n a t i o n , o r o b s t r u c t s t h e 
same, t h e r i g h t s o f t h e worker t o compensation s h a l l be suspended 
w i t h t h e consent o f t h e d i r e c t o r u n t i l t h e e x a m i n a t i o n has t a k e n 
p l a c e , and no compensation s h a l l be payable d u r i n g o r f o r acco u n t o f 
such p e r i o d . " 

C l a i m a n t contends t h a t he was n o t o b l i g a t e d t o a t t e n d t h e IME, because i t would 
have been h i s f o u r t h one. 

On A p r i l 8, 1987, a t employer's r e q u e s t , c l a i m a n t saw two d o c t o r s , Dr. 
Hodgson, an o t o l a r y n g o l o g i s t , and Dr. Ferguson, an o r t h o p e d i s t . The Board found 
t h a t 

" [ t ] h e purpose o f t h e e x a m i n a t i o n was t o p r o v i d e an inde p e n d e n t med
i c a l assessment o f c l a i m a n t ' s ear c o n d i t i o n and back c o n d i t i o n . Be
cause o f t h e m e d i c a l c o m p l e x i t y o f t h e c o n d i t i o n s t o be examined, a 
p a n e l , c o n s i s t i n g o f two a p p r o p r i a t e m e d i c a l s p e c i a l i t i e s , c o n d u c t e d 
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t h e e x a m i n a t i o n . A d d i t i o n a l l y , due t o t h e need t o u t i l i z e s p e c i a l 
equipment, t h e i n n e r ear e x a m i n a t i o n was h e l d i n Dr. Hogsdon's 
o f f i c e . A l t h o u g h t h e two e x a m i n a t i o n s were conducted i n d i f f e r e n t 
l o c a t i o n s and a t d i f f e r e n t t i m e s , t h e y were h e l d on t h e same day, i n 
s e q u e n t i a l c h r o n o l o g i c a l o r d e r , f o r t h e same c l a i m , and c a r r i e d o u t 
under t h e a u s p i c e s o f t h e Western M e d i c a l C o n s u l t a n t s . Under t h e s e 
f a c t s , we f i n d t h e r e was one m u l t i - d i s c i p l i n e independent m e d i c a l 
e x a m i n a t i o n conducted on A p r i l 8, 1987." 

S u b s t a n t i a l e v i d e n c e s u p p o r t s t h e Board's f i n d i n g t h a t t h e e x a m i n a t i o n by two 
s p e c i a l i s t s i n d i f f e r e n t f i e l d s o f me d i c i n e under t h e a u s p i c e s o f Western Medi
c a l C o n s u l t a n t s was one IME f o r purposes o f ORS 6 5 6 . 3 2 5 ( 1 ) ( a ) . C l a i m a n t does 
n o t c o n t e s t t h e Board's d e t e r m i n a t i o n t h a t he had had o n l y one o t h e r IME b e f o r e 
t h e S e a t t l e IME. A c c o r d i n g l y , t h e S e a t t l e e x a m i n a t i o n would have been h i s t h i r d 
IME, and c l a i m a n t was o b l i g a t e d t o a t t e n d i t , u n l e s s i t was u n r e a s o n a b l e t o r e 
q u i r e him t o go t o S e a t t l e . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n recommended t o employer t h a t i t o b t a i n an 
a n a l y s i s o f c l a i m a n t ' s i n n e r ear c o n d i t i o n from one o f f o u r q u a l i f i e d s p e c i a l 
i s t s , a l l o f whom r e s i d e d o u t s i d e Oregon; t h e S e a t t l e d o c t o r was t h e c l o s e s t . 
S u b s t a n t i a l e v i d e n c e s u p p o r t s t h e Board's f i n d i n g s t h a t i t was r e a s o n a b l e f o r 
employer t o r e q u e s t t h a t c l a i m a n t a t t e n d t h e IME i n S e a t t l e and t h a t c l a i m a n t 
d i d n o t have a v a l i d r e ason f o r n o t a t t e n d i n g i t . 

C l a i m a n t a r g u e s , n e v e r t h e l e s s , t h a t employer a c t e d u n r e a s o n a b l y i n r e 
q u e s t i n g t h e s u s p e n s i o n o f b e n e f i t s a f t e r he had r e q u e s t e d a h e a r i n g on t h e 
i s s u e o f whether he s h o u l d be r e q u i r e d t o a t t e n d t h e o u t - o f - s t a t e IME. A l t h o u g h 
c l a i m a n t was e n t i t l e d t o r e q u e s t a h e a r i n g on t h a t i s s u e , h i s d o i n g so d i d n o t 
p r e v e n t employer f r o m s e e k i n g a remedy under t h e p r o c e d u r e s p r o v i d e d by ORS 
6 5 6 . 3 2 5 ( 1 ) ( a ) . 

A f f i r m e d . 

C i t e as 107 Or App 287 (1991) May 22, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Timothy E. Dooley, C l a i m a n t . 

SAIF CORPORATION, P e t i t i o n e r , 
v. 

TIMOTHY E. DOOLEY, Respondent. 
(TP-89026; CA A63380) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d October 29, 1990. 
K a t h e r i n e H. Waldo, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

p e t i t i o n e r . W i t h h er on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

Gary K. Jenson, Eugene, argued t h e cause and f i l e d t h e b r i e f f o r r e s p o n d e n t . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 

NEWMAN, J. 
Reversed and remanded. 

SAIF p e t i t i o n e d t h e Workers' Compensation Board f o r a t h i r d - p a r t y 
d i s t r i b u t i o n o r d e r , ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) , t h a t i t was e n t i t l e d t o $5,481.43 o f t h e 



Van N a t t a ' s SAIF v. Doolev 2039 

pro c e e d s f r o m c l a i m a n t ' s s e t t l e m e n t o f an a c t i o n a g a i n s t a t h i r d p a r t y . ORS 
6 5 6 . 5 9 3 ( 3 ) . 1 The Board d e n i e d t h e p e t i t i o n , and SAIF seeks r e v i e w . We 
r e v e r s e . 

There i s no c h a l l e n g e t o t h e Board's f i n d i n g s o f f a c t . We r e v i e w f o r 
e r r o r s o f law. I n June, 1986, c l a i m a n t s u f f e r e d a back i n j u r y a t work, w h i c h 
caused p a i n i n h i s low back, l e f t h i p and neck. SAIF acc e p t e d t h e c l a i m and 
p a i d him b e n e f i t s f o r m e d i c a l c o s t s and t i m e l o s s . I n May, 1987, as he was 
n e a r i n g m e d i c a l l y s t a t i o n a r y s t a t u s , and w h i l e he was s t i l l r e c e i v i n g t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s , he was i n v o l v e d i n an a u t o m o b i l e a c c i d e n t u n r e l a t e d 
t o h i s employment. The a c c i d e n t r e s u l t e d i n new i n j u r i e s and worsened h i s com
p e n s a b l e c o n d i t i o n . H i s p h y s i c i a n was a b l e t o d i s t i n g u i s h b o t h t h e m e d i c a l 
c o s t s and t h e t i m e l o s s a t t r i b u t a b l e t o t h e a u t o m o b i l e a c c i d e n t f r o m t h o s e 
a t t r i b u t a b l e t o t h e o r i g i n a l i n j u r y . SAIF d i d n o t pay t h e m e d i c a l c o s t s o f t h e 
a c c i d e n t . I t p a i d him, however, $5,481.43 f o r f o u r months o f a d d i t i o n a l tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r h i s worsened c o n d i t i o n . L a t e r , he sued t h e 
o t h e r d r i v e r and, w i t h SAIF's a p p r o v a l , e n t e r e d i n t o a s e t t l e m e n t f o r 
$24,593.75. ORS 656 . 5 9 3 ( 3 ) . SAIF t h e n a s s e r t e d t h a t , as t h e p a y i n g agent, i t 
s h o u l d r e c e i v e , as i t s j u s t and p r o p e r share, $5,481.43 o f t h e s e t t l e m e n t p r o 
ceeds. ORS 6 5 6 . 5 9 3 ( 3 ) . 

The Board h e l d t h a t c l a i m a n t d i d n o t s u f f e r a "compensable i n j u r y " i n t h e 
a c c i d e n t . I t a l s o h e l d t h a t t h e a c c i d e n t was n o t t h e consequence o f a compens
a b l e i n j u r y . I t c o n c l u d e d , t h e r e f o r e , t h a t SAIF was n o t e n t i t l e d t o a share o f 
t h e s e t t l e m e n t proceeds. SAIF a s s e r t s t h a t t h e Board e r r e d and t h a t i t may 
s h a r e i n t h e proceeds t h a t c l a i m a n t r e c o v e r e d f r o m t h e t h i r d p e r s o n t h a t a r e 
a t t r i b u t a b l e t o t h e i n j u r y f o r which SAIF p a i d b e n e f i t s . 

ORS 656.578 p r o v i d e s : 

" [ I ] f a w orker r e c e i v e s a compensable i n j u r y due t o t h e 
n e g l i g e n c e o r wrong o f a t h i r d person * * *, e n t i t l i n g t h e worker 
under ORS 656.154 t o seek a remedy a g a i n s t such t h i r d p e r s o n , such 
w o r k e r * * * s h a l l e l e c t whether t o r e c o v e r damages fr o m such 
employer o r t h i r d p e rson." 

The Board e r r e d as a m a t t e r o f law when i t r u l e d t h a t c l a i m a n t d i d n o t s u s t a i n 
"a compensable i n j u r y due t o t h e * * * wrong o f a t h i r d p e r s o n . " I n Grable v. 
Weyerhauser Company, 291 Or 387, 631 P2d 768 ( 1 9 8 1 ) , t h e c l a i m a n t s u f f e r e d a 
compensable back i n j u r y a t work and l a t e r s u f f e r e d an i n j u r y a t home t h a t 
worsened h i s c o n d i t i o n . The c o u r t s a i d : 

" I f t h e c l a i m a n t e s t a b l i s h e s t h a t t h e compensable i n j u r y i s a 
' m a t e r i a l c o n t r i b u t i n g cause' o f h i s worsened c o n d i t i o n , he has 
t h e r e b y n e c e s s a r i l y e s t a b l i s h e d t h a t t h e worsened c o n d i t i o n i s n o t 
t h e r e s u l t o f an 'independent, i n t e r v e n i n g ' n o n - i n d u s t r i a l cause. 
We h o l d t h a t an employer i s r e q u i r e d t o pay w o r k e r s ' compensation 
b e n e f i t s f o r w o r s e n i n g o f a worker's c o n d i t i o n where t h e w o r s e n i n g 
i s t h e r e s u l t o f b o t h a compensable o n - t h e - j o b back i n j u r y and a 

1 ORS 656.593(3) p r o v i d e s : 

"A c l a i m a n t may s e t t l e any t h i r d p a r t y case w i t h t h e a p p r o v a l o f t h e 
p a y i n g agency, i n w h i c h event t h e p a y i n g agency i s a u t h o r i z e d t o 
a c c e p t such a share o f t h e proceeds as may be j u s t and p r o p e r * * *. 
Any c o n f l i c t as t o what may be a j u s t and p r o p e r d i s t r i b u t i o n s h a l l 
be r e s o l v e d by t h e b o a r d . " 
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subsequent o f f - t h e - j o b i n j u r y t o t h e same p a r t o f t h e body i f t h e 
w o r k e r e s t a b l i s h e s t h a t t h e o n - t h e - j o b i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . " 291 Or a t 401. 

An o f f - t h e - j o b i n j u r y t h a t a g g r a v a t e s a compensable c o n d i t i o n i s a "compensable 
i n j u r y " w i t h i n t h e meaning o f ORS 656.578. 

I n SAIF v. Meredith, 104 Or App 570, 802 P2d 95 ( 1 9 9 0 ) , SAIF b r o u g h t an 
a c t i o n as t h e a s s i g n e e o f an i n j u r e d worker's t h i r d p a r t y t o r t a c t i o n stemming 
f r o m an a u t o m o b i l e a c c i d e n t i n j u r y t h a t worsened t h e symptoms o f her compensable 
c o n d i t i o n and p r o l o n g e d her r e c o v e r y . We s a i d t h a t her 

" c o n d i t i o n f o l l o w i n g t h e a c c i d e n t was a compensable a g g r a v a t i o n f o r 
w h i c h SAIF was r e s p o n s i b l e . * * * ORS 656.578 p r o v i d e s f o r t h e 
assignment o f a cause o f a c t i o n f o r t h e n e g l i g e n c e o r wrong o f a 
t h i r d p e r s o n ' e n t i t l i n g t h e worker under ORS 656.154 t o seek a 
remedy.' Because [ t h e w o r k e r ] was e n t i t l e d under ORS 656.154 t o 
b r i n g a common law a c t i o n , SAIF i s e n t i t l e d t o an assignment o f t h a t 
a c t i o n p u r s u a n t t o ORS 656.578." 104 Or App a t 574. 

Here, as i n Meredith, c l a i m a n t c o u l d and d i d b r i n g an a c t i o n a g a i n s t t h e 
d r i v e r who caused t h e i n j u r y t h a t a g g r a v a t e d h i s c o n d i t i o n . SAIF was r e q u i r e d 
t o pay compensation f o r t h a t a g g r a v a t i o n . ORS 656.578; Grable v. Weyerhauser 
Company, supra, 291 Or a t 401. Claimant sued t h e t h i r d p a r t y , and he s e t t l e d 
t h e a c t i o n w i t h SAIF's a p p r o v a l . SAIF was e n t i t l e d t o r e c e i v e i t s j u s t and 
p r o p e r s h a r e o f t h e s e t t l e m e n t proceeds. ORS 656.593(3). 

Reversed and remanded. 

C i t e as 107 Or App 304 (1991) May 22, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f J a c q u e l i n e D. Hanes, C l a i m a n t . 

JACQUELINE D. HANES, P e t i t i o n e r , 
v. 

WASHINGTON COUNTY COMMUNITY ACTION and SAIF CORPORATION, Respondents. 
(88-11146; CA A64484) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d December 18, 1990. 
Ronald A. Fontana, P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

p e t i t i o n e r . 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 
DEITS, J. 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f a Workers' Compensation Board o r d e r h o l d i n g t h a t 
h er compensable i n j u r i e s a r e n o n d i s a b l i n g . I n an e a r l i e r , unappealed o r d e r , a 
r e f e r e e s t a t e d t h a t her i n j u r i e s were "compensable and d i s a b l i n g . " C l a i m a n t 
argues t h a t t h e Board was p r e c l u d e d from l a t e r d e c i d i n g t h a t she i s n o t d i s 
a b l e d . She a l s o contends t h a t t h e r e was n o t s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h e 
Board's d e c i s i o n t h a t she was n o t d i s a b l e d . We a f f i r m . 
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C l a i m a n t was employed by Washington County Community A c t i o n Agency f r o m 
1978 u n t i l 1986. She s t a r t e d as a s e c r e t a r y and e v e n t u a l l y was promoted t o p r o 
gram d i r e c t o r . Because she had d i f f i c u l t y d e a l i n g w i t h her i n c r e a s e d r e s p o n s i 
b i l i t i e s , she v o l u n t a r i l y t o o k a demotion t o t h e p o s i t i o n o f l e a d c o u n s e l o r i n 
A u g u s t , 1985. She c o n t i n u e d t o have d i f f i c u l t i e s on t h e j o b and w i t h her super
v i s o r . She was t e r m i n a t e d i n January, 1986, and o b t a i n e d unemployment b e n e f i t s . 
D e s c r i b i n g h e r r e a c t i o n t o t h e t e r m i n a t i o n , she t e s t i f i e d : 

" I was more s c a r e d t h a n a n y t h i n g , and I t h i n k I was r e a l l y i n a 
s t a t e o f shock, a n d — I don't know. I d i d n ' t t h i n k about whether I 
c o u l d work o r n o t work. I — y o u know—I'm a s i n g l e p a r e n t , and I 
have c h i l d r e n , and I know t h e y needed t o be t a k e n c a r e o f and I was-
-you k n o w — p a n i c k y . " 

From A p r i l , 1985, t h r o u g h 1987, c l a i m a n t o b t a i n e d c o u n s e l i n g f r o m her 
m i n i s t e r s , one o f whom had a master's degree i n c o u n s e l i n g p s y c h o l o g y . They 
encouraged h e r t o c o n s u l t o t h e r m e n t a l h e a l t h p r a c t i t i o n e r s , b u t she d i d n o t do 
so. I n e a r l y 1986, she sought m e d i c a l t r e a t m e n t f o r s k i n r a s h , b l o o d y s t o o l s , 
d i a r r h e a , g a s t r o i n t e s t i n a l upset and spasm, c h e s t and e x t r e m i t y p a i n and numb
ness. Her d o c t o r diagnosed r e f l u x e s o p h a g i t i s and d e p r e s s i o n and c o n c l u d e d t h a t 
s t r e s s c o u l d have e x a c e r b a t e d her p h y s i c a l c o n d i t i o n s . C l a i m a n t t e s t i f i e d t h a t 
h e r p h y s i c a l symptoms were c o n t i n u i n g a t t h e t i m e o f t h e h e a r i n g s . A f t e r her 
t e r m i n a t i o n by employer, she had a p p l i e d f o r about 200 j o b s . She o b t a i n e d a 
p o s i t i o n a t a r e s t i t u t i o n c e n t e r i n mid-1986 b u t was f i r e d a f t e r one month. She 
was h i r e d t o work 32 hours per week a t a s e n i o r c e n t e r i n F e b r u a r y , 1988, and 
r e s i g n e d seven months l a t e r . She a l s o worked c l e a n i n g houses. 

C l a i m a n t f i l e d t h i s o c c u p a t i o n a l d i s e a s e c l a i m on June 19, 1987. SAIF 
d e n i e d t h e c l a i m , and she appealed. At SAIF's r e q u e s t , she was g i v e n an i n d e 
pendent p s y c h i a t r i c exam by Dr. Turco, whose r e p o r t d i a g n o s e d her as h a v i n g 
" a d j u s t m e n t r e a c t i o n , w i t h what appears t o be elements o f f a t i g u e . " I n a depo
s i t i o n t h a t was made p a r t o f t h e r e c o r d , he s t a t e d t h a t c l a i m a n t had s u f f e r e d 
f r o m e m o t i o n a l d i s t r e s s i n 1985 and 1986, t h a t i t may have been d i s a b l i n g and 
t h a t some o f her d i s t r e s s r e l a t e d t o her w o r k i n g c o n d i t i o n s . I n an o r d e r i s s u e d 
on A p r i l 20, 1988, t h e r e f e r e e s e t a s i d e SAIF's d e n i a l : 

"Claimant has met her burden o f p r o v i n g t h a t she s u f f e r e d f r o m 
a m e n t a l d i s o r d e r w h i c h was d i s a b l i n g , t h a t t h e r e were s t r e s s f u l 
c o n d i t i o n s on her j o b and t h a t t h o s e s t r e s s f u l j o b c o n d i t i o n s and 
e v e n t s were t h e major c o n t r i b u t i n g cause o f her m e n t a l d i s o r d e r . " 

SAIF d i d n o t appeal t h a t o r d e r ; i n s t e a d , i t a c c e p t e d t h e c l a i m as compens
a b l e and n o n d i s a b l i n g . I t t h e n r e q u e s t e d a d e t e r m i n a t i o n o r d e r , w h i c h was 
i s s u e d on June 13, 1988, and awarded no t emporary o r permanent d i s a b i l i t y . 
C l a i m a n t had a h e a r i n g on t h e d e t e r m i n a t i o n o r d e r , and t h e r e f e r e e s e t i t a s i d e . 
He c o n c l u d e d t h a t c l a i m a n t was d i s a b l e d and awarded her t e m p o r a r y t o t a l d i s a b i l 
i t y and t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s . SAIF appealed t h a t o r d e r . The 
Board h e l d t h a t c l a i m a n t was n o t d i s a b l e d and r e i n s t a t e d t h e d e t e r m i n a t i o n 
o r d e r . C l a i m a n t seeks r e v i e w o f t h e Board's d e c i s i o n . 

C l a i m a n t contends t h a t t h e r e f e r e e ' s f i n d i n g o f d i s a b i l i t y i n t h e f i r s t 
o r d e r p r e c l u d e s t h e Board from d e c i d i n g now t h a t her c o n d i t i o n was n o n d i s a b l i n g . 
We h o l d t h a t employer was n o t p r e c l u d e d from s e e k i n g a d e t e r m i n a t i o n on t h e 
e x t e n t o f d i s a b i l i t y a f t e r t h e f i r s t r e f e r e e ' s o r d e r . 

I s s u e p r e c l u s i o n i s d e f i n e d i n Drews v. EBI Companies, 310 Or 134, 139, 
795 P2d 531 ( 1 9 9 0 ) : 
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"The i s s u e p r e c l u s i o n branch o f p r e c l u s i o n by f o r m e r a d j u d i c a 
t i o n , f o r m e r l y c a l l e d c o l l a t e r a l e s t o p p e l , p r e c l u d e s f u t u r e l i t i g a 
t i o n on a s u b j e c t i s s u e o n l y i f t h e i s s u e was ' a c t u a l l y l i t i g a t e d 
and d e t e r m i n e d ' i n a s e t t i n g where ' i t s d e t e r m i n a t i o n was e s s e n t i a l 
t o ' t h e f i n a l d e c i s i o n reached. North Clackamas School Dist. v. 
White, 305 Or 48, 53, 750 P2d 485, modified 305 Or 468, 752 P2d 1210 
( 1 9 8 8 ) ; Restatement (Second) o f Judgments 17(3) ( 1 9 8 2 ) ; see also 
id. a t 27." 

The p u r p o s e o f t h e f i r s t r e f e r e e ' s f i n d i n g o f d i s a b i l i t y was t o s u p p o r t t h e i n i 
t i a l d e t e r m i n a t i o n t h a t t h e c o n d i t i o n was compensable. The e x t e n t o f d i s a b i l 
i t y , i f any, had n o t y e t been f u l l y l i t i g a t e d . To d e t e r m i n e whether c l a i m a n t ' s 
m e n t a l d i s o r d e r was compensable, t h e r e f e r e e needed t o d e t e r m i n e w h e t h e r i t 
a r o s e o u t o f and i n t h e course o f her employment and whether i t had r e q u i r e d 
m e d i c a l s e r v i c e s o r was d i s a b l i n g . ORS 656.802(1). Because employer had d e n i e d 
t h e c l a i m as noncompensable, i t had n o t y e t had an o p p o r t u n i t y t o a s s e r t whether 
t h e c o n d i t i o n , i f f o u n d t o be compensable, was d i s a b l i n g 1 o r t o l i t i g a t e t h e ex
t e n t o f d i s a b i l i t y . The f i r s t r e f e r e e ' s o r d e r s i m p l y s e t a s i d e t h e i n i t i a l 
d e n i a l o f c o m p e n s a b i l i t y and remanded t h e case f o r p r o c e s s i n g , w h i c h would i n 
c l u d e t h e d e t e r m i n a t i o n o f t h e e x t e n t o f d i s a b i l i t y . 

C l a i m a n t a l s o contends t h a t t h e Board's f i n d i n g t h a t she i s n o t d i s a b l e d 
i s n o t s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . She p o i n t s t o Turco's t e s t i m o n y as 
s u f f i c i e n t e v i d e n c e t h a t she was d i s a b l e d . However, t h e i s s u e on r e v i e w i s 
whether a r e a s o n a b l e p e r s o n c o u l d conclude t h a t c l a i m a n t ' s c o n d i t i o n was n o t 
d i s a b l i n g . See A r m s t r o n g v. A s t e n - H i l l Co., 90 Or App 200, 206, 752 P2d 312 
( 1 9 8 8 ) . A l t h o u g h Turco t e s t i f i e d t h a t he b e l i e v e d t h a t she was d i s a b l e d , t h e 
r e c o r d i n c l u d e s o t h e r e v i d e n c e t h a t s u p p o r t s t h e Board's c o n c l u s i o n t h a t her 
compensable c o n d i t i o n i s n o t d i s a b l i n g . The Board fo u n d : 

"No t i m e l o s s was a u t h o r i z e d by any p h y s i c i a n . C l a i m a n t ' s f a m i l y 
p h y s i c i a n , Dr. G l a s s e r , d i d n o t t r e a t c l a i m a n t f o r her employment 
r e l a t e d s t r e s s and a u t h o r i z e d no t i m e l o s s . F u r t h e r m o r e , t h e o n l y 
p s y c h i a t r i c e v i d e n c e i n t h e r e c o r d i s t h a t o f Dr. Turco. Dr. Turco 
c o n c l u d e d t h a t c l a i m a n t was p s y c h i a t r i c a l l y s t a t i o n a r y and c a p a b l e 
o f w o r k i n g on a r e g u l a r f u l l - t i m e b a s i s . Dr. Turco f o u n d t h a t w h i l e 
c l a i m a n t c o u l d have p o s s i b l y been d i s a b l e d from her j o b w i t h SAIF's 
i n s u r e d he c o u l d n o t d e t e r m i n e when she would have been c a p a b l e o f 
r e t u r n i n g t o r e g u l a r work. His s u g g e s t i o n t h a t c l a i m a n t was d i s 
a b l e d f r o m work a t t h e t i m e she was t e r m i n a t e d i s p r i m a r i l y based on 
i n f o r m a t i o n o b t a i n e d t h r o u g h c l a i m a n t ' s s t a t e m e n t s t h a t she c o u l d 
n o t p e r f o r m t h e j o b when t e r m i n a t e d and f o r some t i m e t h e r e a f t e r . 
The r e m a i n d e r o f t h i s r e c o r d , which i n c l u d e s o t h e r employments as 
w e l l as r e c e i p t o f unemployment b e n e f i t s , does n o t s u p p o r t c l a i m 
a n t ' s s t a t e m e n t s t h a t she was c o n t i n u o u s l y d i s a b l e d d u r i n g t h i s 
p e r i o d o f t i m e even on a p a r t i a l b a s i s . " 

We c o n c l u d e t h a t t h e r e i s s u b s t a n t i a l evidence i n t h e r e c o r d t o s u p p o r t t h e 
Board's f i n d i n g s . 

A f f i r m e d . 

1 ORS 6 5 6 . 2 6 2 ( 6 ) ( a ) r e q u i r e s an employer t o p r o v i d e w r i t t e n n o t i c e o f 
acceptance o r d e n i a l w i t h i n 60 days a f t e r i t has n o t i c e o r knowledge o f a c l a i m 
and, i f t h e c l a i m i s a c c e p t e d , t o g i v e n o t i c e o f whether t h e i n j u r y i s 
c o n s i d e r e d d i s a b l i n g o r n o n d i s a b l i n g . I f a c l a i m i s d e n i e d , t h e employer i s n o t 
r e q u i r e d t o a d v i s e t h e c l a i m a n t whether i t c o n s i d e r s t h e c l a i m t o be f o r a 
d i s a b l i n g o r n o n d i s a b l i n g i n j u r y . 
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C i t e as 107 Or App 316 (1991) May 22, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f E. E a r l e n e J. L i t t l e , C l a i m a n t . 

SAFEWAY STORES, INC P e t i t i o n e r , 
v. 

E. EARLENE J. LITTLE, Respondent. 
(87-19635; CA A66555) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d March 15, 1991. 
Kenneth L. K l e i n s m i t h , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him 

on t h e b r i e f was Meyers & Ra d l e r , P o r t l a n d . 
D a l e C. Johnson, Eugene, argued t h e cause f o r r e s p o n d e n t . W i t h him on t h e 

b r i e f was Malagon, Moore & Johnson, Eugene. 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and D e i t s and Edmonds, Judges. 
EDMONDS, J. 
A f f i r m e d . 

Employer seeks r e v i e w o f a Workers' Compensation Board o r d e r t h a t h e l d 
t h a t i t had p r e m a t u r e l y t e r m i n a t e d c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y (TTD) 
b e n e f i t s i n v i o l a t i o n o f OAR 436-60-030(5) and t h a t , t h e r e f o r e , she i s e n t i t l e d 
t o a p e n a l t y and a t t o r n e y f e e s . We a f f i r m . 

I n May, 1987, c l a i m a n t s u s t a i n e d a compensable back i n j u r y , f o r w h i c h she 
r e c e i v e d TTD compensation. She saw Dr. Womack, a c h i r o p r a c t o r , Dr. H e n d r i c k s , 
an o r t h o p e d i s t , and Dr. M a r i e r , her " r e g u l a r " p h y s i c i a n , f o r t h a t i n j u r y and 
s e v e r a l u n r e l a t e d c o n d i t i o n s . She a l s o saw Dr. Baker, a n o t h e r o r t h o p e d i s t , a t 
t h e r e q u e s t o f employer. On December 2, 1987, M a r i e r n o t i f i e d c l a i m a n t by 
l e t t e r t h a t he had approved her r e t u r n t o l i g h t work. The l e t t e r s t a t e d , i n 
p a r t : 

" I have been c o n t a c t e d by t h e C e n t r a l O f f i c e a t Safeway 
S t o r e s , I n c . They have i n f o r m e d me t h a t t h e y a r e w i l l i n g t o o f f e r 
you any s o r t o f l i m i t e d d u t y employment t h a t you can t o l e r a t e . 

Employer t e r m i n a t e d c l a i m a n t ' s b e n e f i t s t h e same day. 

On December 1 1 , 1987, Baker r e l e a s e d c l a i m a n t t o r e t u r n t o l i g h t work, and 
employer s e n t her an o f f e r o f employment t h a t i n c o r p o r a t e d h i s s t a t e m e n t . 
C l a i m a n t r e f u s e d t o accept t h e o f f e r e d j o b on December 18, 1987, s a y i n g t h a t 
Baker had t o l d h er t h a t she c o u l d n o t r e t u r n t o work u n t i l she had had back 
t h e r a p y . T h e r e a f t e r , she sought r e i n s t a t e m e n t o f her b e n e f i t s as o f December 2, 
a p e n a l t y and a t t o r n e y f e e s . The r e f e r e e found t h a t Baker was c l a i m a n t ' s t r e a t 
i n g p h y s i c i a n , h e l d t h a t t h e r e q u i r e m e n t s o f OAR 436-60-030(5) were met as o f 
December 11 and awarded TTD b e n e f i t s up t o t h a t d a t e . 

C l a i m a n t sought Board r e v i e w . The Board f i r s t f o u n d t h a t Baker was n o t 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . Then, i t s a i d : 

i t T h u s l y , I am a p p r o v i n g you f o r l i m i t e d d u t y t o r e t u r n t o 
work." 

1 The r e c o r d does n o t i n d i c a t e why employer chose t o t e r m i n a t e c l a i m a n t ' s 
TTD b e n e f i t s on t h a t d a t e . 
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" I n t h i s case, i t i s e x t r e m e l y d i f f i c u l t t o d e t e r m i n e whether Dr. 
H e n d r i c k s , Dr. M a r i e r o r Dr. Womack i s t h e a t t e n d i n g p h y s i c i a n . 
However, r e s o l u t i o n o f t h a t f a c t u a l i s s u e i s n o t necessary t o 
d e t e r m i n e whether c l a i m a n t ' s t emporary t o t a l d i s a b i l i t y compensation 
was i m p r o p e r l y u n i l a t e r a l l y t e r m i n a t e d . The employer had t h e 
r e s p o n s i b i l i t y under t h e r u l e t o r e s u b m i t t h e j o b o f f e r t o c l a i m a n t 
a f t e r t h e t r e a t i n g d o c t o r approved t h e j o b o f f e r , e s p e c i a l l y i n 
l i g h t o f her response t o t h e e a r l i e r j o b o f f e r . A c c o r d i n g l y , 
w h e t h e r t h e t r e a t i n g p h y s i c i a n was Dr. H e n d r i c k s , Dr. M a r i e r o r Dr. 
Womack, t h e employer f a i l e d t o comply w i t h t h e p r o c e d u r a l 
r e q u i r e m e n t s o f OAR 436-60-030(5). 

" S i n c e t h e t r i g g e r i n g event i s t h e wor k e r ' s r e f u s a l o f a j o b 
o f f e r , and t h e employer t e r m i n a t e d c l a i m a n t ' s b e n e f i t s p r i o r t o her 
r e f u s a l o f a j o b o f f e r based on Baker's a u t h o r i z a t i o n , we c o n c l u d e 
t h a t t h e employer u n i l a t e r a l l y ceased payment i n v i o l a t i o n o f t h e 
r u l e . F u r t h e r m o r e , because i n t h i s case i t was incumbent on t h e 
employer t o r e s u b m i t t h e j o b o f f e r t o c l a i m a n t a f t e r t h e t r e a t i n g 
d o c t o r ' s agreement n o t [ s i c ] t o t h e d u t i e s , t h e t e r m i n a t i o n was n o t 
p e r m i s s i b l e even a f t e r c l a i m a n t ' s r e f u s a l . " 

OAR 43 6 - 6 0 - 0 2 0 ( 5 ) , p r o v i d e s : 

"An i n s u r e r s h a l l cease p a y i n g t emporary t o t a l d i s a b i l i t y 
c o mpensation and s t a r t making payment o f such t e m p o r a r y p a r t i a l 
d i s a b i l i t y compensation as would be due i n s e c t i o n (1) when an 
i n j u r e d w o r k e r r e f u s e s wage e a r n i n g employment p r i o r t o c l a i m 
d e t e r m i n a t i o n under the following conditions: 

" ( a ) t h e a t t e n d i n g p h y s i c i a n has been notified by t h e employer 
o r t h e i n s u r e r o f t h e s p e c i f i c d u t i e s t o be p e r f o r m e d by t h e i n j u r e d 
w o r k e r and t h e p h y s i c a l r e q u i r e m e n t s t h e r e o f ; 

" (b) t h e a t t e n d i n g p h y s i c i a n agrees t h a t t h e o f f e r e d employment 
appears t o be w i t h i n t h e w o r k e r s ' c a p a b i l i t i e s ; and 

" ( c ) t h e employer has provided t h e i n j u r e d w orker w i t h a w r i t t e n 
o f f e r o f t h e employment wh i c h s t a t e s t h e b e g i n n i n g t i m e , d a t e and 
p l a c e ; t h e d u r a t i o n o f t h e j o b , i f known; t h e wage r a t e p a y a b l e ; an 
a c c u r a t e d e s c r i p t i o n o f t h e j o b d u t i e s and t h a t t h e a t t e n d i n g p h y s i 
c i a n has s a i d t h e o f f e r e d employment appears t o be w i t h i n t h e 
w o r k e r ' s c a p a b i l i t i e s . " (Emphasis s u p p l i e d . ) 

Employer argues t h a t t h e r e i s n o t s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h e Board's 
f i n d i n g t h a t Baker was n o t c l a i m a n t ' s " a t t e n d i n g p h y s i c i a n . " 2 I n s t e a d , i t 
a s s e r t s t h a t e i t h e r Baker o r M a r i e r was. A c c o r d i n g l y , because e i t h e r o r b o t h o f 
them agreed t o r e l e a s e c l a i m a n t t o t h e l i g h t d u t y j o b t h a t employer u l t i m a t e l y 
o f f e r e d h e r , employer argues t h a t i t c o m p l i e d w i t h t h e r u l e . I t a l s o a s s e r t s 
t h a t t h e Board e r r e d when i t s t a t e d t h a t r e s u b m i s s i o n o f t h e o f f e r was r e q u i r e d 
under t h e r u l e . C l a i m a n t r e l i e s on t h e f a c t s t h a t employer t e r m i n a t e d h e r bene
f i t s b e f o r e i t r e c e i v e d her r e f u s a l and t h a t , n o t w i t h s t a n d i n g t h a t r e f u s a l , i t 
f a i l e d t o s u b m i t t o her a j o b o f f e r t h a t c o m p l i e d w i t h t h e r u l e . 

There i s s u b s t a n t i a l evidence t o s u p p o r t t h e Board's f i n d i n g t h a t Baker 

A ORS 656.005(12) p r o v i d e s , i n p a r t : 
" ' A t t e n d i n g p h y s i c i a n ' means a d o c t o r o r p h y s i c i a n who i s p r i m a r i l y 
r e s p o n s i b l e f o r t h e t r e a t m e n t o f a worker's compensable i n j u r y . " 
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was n o t c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . He examined c l a i m a n t a t employer's r e 
q u e s t , and c l a i m a n t was t h e n s e e i n g o t h e r d o c t o r s f o r h e r back c o n d i t i o n . Sub
s t a n t i a l c o m p l i a n c e w i t h t h e p r o c e d u r a l r e q u i r e m e n t s o f OAR 436-60-020(5) i s i n 
s u f f i c i e n t t o a u t h o r i z e an employer t o t e r m i n a t e TTD b e n e f i t s . Eastman v. 
Georgia Pacific Corp., 79 Or App 610, 719 P2d 1310 (1 9 8 6 ) . Employer d i d n o t 
comply w i t h t h e r e q u i r e m e n t s o f t h e r u l e when i t t e r m i n a t e d b e n e f i t s jb e f o r e 
c l a i m a n t had e i t h e r r e c e i v e d o r r e f u s e d i t s w r i t t e n o f f e r o f employment. Fur
t h e r , even i f M a r i e r was c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , t h e im p r o p e r t e r m i n a 
t i o n was n o t r e c t i f i e d by c l a i m a n t ' s r e f u s a l o f t h e o f f e r , because t h e o f f e r d i d 
n o t c o n t a i n a s t a t e m e n t t h a t he had s a i d t h a t t h e o f f e r e d employment was w i t h i n 
her c a p a b i l i t i e s . The Board was c o r r e c t when i t h e l d t h a t , i n t h e l i g h t o f t h e 
i n i t i a l i n v a l i d o f f e r , employer was r e q u i r e d t o submit an o f f e r t o c l a i m a n t t h a t 
c o m p l i e d w i t h t h e r u l e b e f o r e i t c o u l d t e r m i n a t e h er b e n e f i t s . 

Employer a l s o a s s e r t s t h a t , because c l a i m a n t d i d n o t p e r s o n a l l y appear a t 
t h e h e a r i n g , t h e Board e r r e d when i t r e f u s e d t o d i s m i s s t h e r e q u e s t f o r h e a r i n g . 
Employer i s wrong. See Williams v. SAIF, 99 Or App 367, 781 P2d 1269, aff'd 310 
Or 320, 797 P2d 1036 (1 9 9 0 ) . 

L a s t , employer a s s e r t s t h a t , under ORS 656.262(10) and ORS 656. 3 8 2 ( 1 ) , t h e 
Board e r r e d i n a s s e s s i n g a p e n a l t y and a t t o r n e y f e e s f o r employer's u n r e a s o n a b l e 
r e f u s a l t o pay compensation. Under t h e f a c t s , t h e Board d i d n o t e r r . 

A f f i r m e d . 

C i t e as 107 Or A P P 321 (1991) May 22, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

COBRA CONSTRUCTION, P e t i t i o n e r , 
v. 

The f i l i n g s o f t h e NATIONAL COUNCIL ON COMPENSATION INSURANCE and SAIF 
CORPORATION, Respondents. 

(89-12-32; CA A65233) 

J u d i c i a l Review from Department o f I n s u r a n c e and Fin a n c e , I n s u r a n c e D i v i s i o n . 
Argued and s u b m i t t e d March 15, 1991. 
Bruce D. Smith, Medford, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f was Smith and Smith, Medford. 
D a v i d Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t SAIF C o r p o r a t i o n . W i t h him on t h e b r i e f were Dave Frohnmayer, 
A t t o r n e y G e n e r a l and V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

No appearance by respondent N a t i o n a l C o u n c i l on Compensation I n s u r a n c e . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and D e i t s and Edmonds, Judges. 
EDMONDS, J. 
A f f i r m e d . 

Employer seeks r e v i e w o f an o r d e r o f t h e Department o f I n s u r a n c e and 
Fina n c e (Department) t h a t d i s m i s s e d i t s a p p e a l , because i t had n o t been t i m e l y 
f i l e d . ORS 737.505( 4 ) . We a f f i r m . 

A f t e r r e c e i v i n g SAIF's f i n a l premium a u d i t b i l l i n g on October 16, 1989, 
employer m a i l e d a r e q u e s t f o r appeal t o Department. Department d i d n o t r e c e i v e 
t h e r e q u e s t u n t i l December 18, 1989. The appeal was d i s m i s s e d p u r s u a n t t o ORS 
73 7 . 5 0 5 ( 4 ) : 
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"Appeals t o t h e d i r e c t o r p u r s u a n t t o ORS 737.318 w i t h r e g a r d t o a 
f i n a l p r e m i u m . a u d i t b i l l i n g must be made w i t h i n 60 days a f t e r r e 
c e i p t o f t h e b i l l i n g . " (Emphasis s u p p l i e d . ) 

Employer argues t h a t i t s m a i l i n g c o m p l i e d w i t h t h e t i m e r e q u i r e m e n t f o r making 
an a p p e a l . 1 SAIF argues t h a t "made" means " f i l e d " and t h a t f i l i n g d i d n o t o c c u r 
u n t i l Department r e c e i v e d t h e r e q u e s t . The i s s u e i s what t h e l e g i s l a t u r e i n 
t e n d e d by t h e word "made" i n ORS 737.505(4). 

S u b s e c t i o n 4 was added t o ORS 737.505 i n 1987. Or Laws 1987, ch 884, 6; 
see also ORS 737.318. Testimony i n s u p p o r t o f t h e b i l l i n d i c a t e d t h a t t h e 
ap p e a l p r o c e d u r e i n s u b s e c t i o n 4 o f ORS 737.505 was t o be p a t t e r n e d a f t e r t h e 
p r o c e d u r e f o r c o n t e s t e d case h e a r i n g s i n ORS c h a p t e r 183. M i n u t e s , Senate 
Committee on Labor, May 2 1 , 1987, Tape 164, Side B; M i n u t e s , Senate Committee 
on Labor, June 2, 1987, Tape 187, Side A. I n a c o n t e s t e d case, t h e p e t i t i o n f o r 
r e v i e w must be " f i l e d " w i t h i n 60 days a f t e r t h e o r d e r has been s e r v e d . ORS 
1 8 3 . 4 8 2 ( 1 ) . That suggests t h a t "made" i n ORS 737.505(4) i s synonymous w i t h 
" f i l e d . " I n o t h e r c o n t e x t s , i t has been h e l d t h a t " f i l e d " means r e c e i v e d by t h e 
p e r s o n o r t r i b u n a l w i t h w h i c h f i l i n g i s r e q u i r e d . See In re Wagner's Estate, 
182 Or. 340, 342, 187 P2d 669 ( 1 9 4 7 ) ; Barr v. EBI Companies, 88 Or App 132, 744 
P2d 582 ( 1 9 8 7 ) ; Hoffman v. City of Portland, 57 Or App 688, 691, 646 P2d 49, 
rev'd on other grounds, 294 Or 150, 654 P2d 1106 ( 1 9 8 2 ) ; Bergeron v. Ontario 
Rendering Co., 34 Or App 1025, 580 P2d 216, rev den 284 Or 80 ( 1 9 7 8 ) ; Williams 
v. Cody, 24 Or App 433, 545 P2d 905 (1976). 

I n t h e absence o f any c o n t r a r y e x p r e s s i o n o f l e g i s l a t i v e i n t e n t , we agree 
w i t h Department t h a t t h e l e g i s l a t u r e i n t e n d e d t h a t m e r e l y m a i l i n g a r e q u e s t f o r 
appeal d i d n o t c o n s t i t u t e making an appeal under ORS 73 7 . 5 0 5 ( 4 ) . See 
Springfield Education Assn. v. School Dist., 290 Or 217, 621 P2d 547 ( 1 9 8 0 ) . 

A f f i r m e d . 

1 Employer r e l i e s i n p a r t on OAR 836-43-110 ( s i n c e amended), w h i c h p r o 
v i d e d t h a t an i n s u r e r , when a d j u s t i n g a premium f o r an employer a f t e r a premium 
a u d i t , had t o n o t i f y t h e employer o f t h e r i g h t t o appeal by t h i s n o t i c e : 

"You may a p p e a l t h i s b i l l i n g t o t h e D i r e c t o r o f t h e Department o f I n s u r a n c e 
and F i n a n c e , S t a t e o f Oregon, by a p p l y i n g i n w r i t i n g t o t h e D i r e c t o r w i t h i n 60 
days a f t e r r e c e i v i n g t h i s premium a u d i t b i l l i n g . Your completed a p p e a l must 
s t a t e y o u r grounds f o r q u e s t i o n i n g t h e b i l l i n g , and must i n c l u d e y o u r c o n t e n 
t i o n s o f e r r o r by y o u r i n s u r e r and your r e q u e s t f o r c o r r e c t i o n and r e l i e f . 

"The a p p e a l must be s e n t t o t h e f o l l o w i n g address: 

" D i r e c t o r 
Department o f I n s u r a n c e and Finance 
21 Labor and I n d u s t r i e s B l d g . 
Salem, OR 97310 

"You may send a copy o f y o u r appeal t o your i n s u r e r . T h i s w i l l g i v e you and 
yo u r i n s u r e r an o p p o r t u n i t y t o r e s o l v e t h e d i s p u t e p r i o r t o a h e a r i n g . " 

The r u l e t e l l s an employer t h a t an appeal must be i n w r i t i n g and n o t o r a l , b u t 
i t i s u n r e l a t e d t o t h e i s s u e o f what t h e l e g i s l a t u r e i n t e n d e d by t h e word 
"made." The r u l e does n o t a s s i s t employer's argument. A l t h o u g h i t does n o t 
p e r t a i n t o t h i s case, we n o t e t h a t t h e r u l e was amended i n 1990 t o r e q u i r e 
r e c e i p t o f an a p p e a l w i t h i n t h e 60-day p e r i o d . 
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C i t e as 107 Or App 358 (1991) May 22, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f M. Glenn W a r d e l l , C l a i m a n t . 

M. GLENN WARDELL, P e t i t i o n e r , 
v. 

SMURFIT NEWSPRINT and HARTFORD INSURANCE, Respondents. 
(WCB Nos. 88-17934, 89-02546 and 89-03291; CA A66221) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d March 13, 1991. 
D a v i d L. Johnstone, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f was Be n n e t t & Durham, P o r t l a n d . 
Deborah L. Sa t h e r , P o r t l a n d , argued t h e cause f o r r e spondent S m u r f i t 

N e w s p r i n t . W i t h her on t h e b r i e f were Frank Moscato and Cooney, Moscato & Crew, 
P.C., P o r t l a n d . 

R o b e r t E. L. Bonaparte, P o r t l a n d , argued t h e cause f o r r e s p o n d e n t H a r t f o r d 
I n s u r a n c e . On t h e b r i e f were Stephen R. Frank, Matthew K. Rossman and Tooze 
Shenker H o l l o w a y & Duden, P o r t l a n d . 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Edmonds and De Muniz, Judges. 
DE MUNIZ, J. 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
a f f i r m i n g t h e r e f e r e e and h o l d i n g t h a t he i s n o t e n t i t l e d t o a d d i t i o n a l b e n e f i t s 
f o r compensable h e a r i n g l o s s . 

I n September, 1982, c l a i m a n t f i l e d a c l a i m f o r h e a r i n g l o s s . Employer 
a c c e p t e d t h e c l a i m , and c l a i m a n t r e c e i v e d an award f o r 16.91% b i n a u r a l h e a r i n g 
l o s s , r e s u l t i n g f r o m 16.75% h e a r i n g l o s s i n t h e r i g h t e ar and 18% h e a r i n g l o s s 
i n t h e l e f t e a r . I n J u l y , 1988, c l a i m a n t f i l e d a second c l a i m f o r h e a r i n g l o s s , 
c o n t e n d i n g t h a t h i s . h e a r i n g had worsened s i n c e t h e f i r s t award. Employer d e n i e d 
t h e c l a i m . The Board fo u n d t h a t c l a i m a n t ' s work e n v i r o n m e n t had n o t changed 
o v e r t h e y e a r s and t h a t h i s o f f - t h e - j o b exposure t o n o i s e was i n s i g n i f i c a n t . 

C l a i m a n t had an audiogram i n October, 1988, whic h showed t h a t h e a r i n g l o s s 
i n h i s r i g h t e a r has i n c r e a s e d t o 22.25%. N e v e r t h e l e s s , t a k i n g i n t o a ccount 
normal h e a r i n g l o s s due t o age, c l a i m a n t ' s compensable b i n a u r a l h e a r i n g l o s s was 
o n l y 16.78%, w h i c h i s l e s s t h a n i t was i n 1982. On t h a t b a s i s , t h e Board con
c l u d e d t h a t c l a i m a n t i s n o t e n t i t l e d t o a d d i t i o n a l compensation. C l a i m a n t does 
n o t d i s p u t e t h a t t h e r e i s s u b s t a n t i a l evidence showing an improvement i n h i s 
b i n a u r a l h e a r i n g . He contends, however, t h a t he i s e n t i t l e d t o a d d i t i o n a l com
p e n s a t i o n on t h e b a s i s o f t h e worsening o f h e a r i n g i n h i s r i g h t e a r a l o n e . 

C l a i m a n t d i d n o t argue t h e case i n t h a t manner t o t h e r e f e r e e . He d i d 
p r e s e n t t h e i s s u e t o t h e Board, and t h e p a r t i e s have a d e g u a t e l y b r i e f e d i t h e r e . 
Thus, we c o n s i d e r t h e q u e s t i o n o f whether a worker who has r e c e i v e d an award f o r 
a b i n a u r a l h e a r i n g l o s s i s e n t i t l e d t o an award f o r a w o r s e n i n g o f h i s h e a r i n g 
i n one e a r , a l t h o u g h h i s compensable b i n a u r a l h e a r i n g l o s s i s s l i g h t l y improved. 

The method f o r c a l c u l a t i n g d i s a b i l i t y due t o h e a r i n g l o s s i s d e s c r i b e d i n 
ORS 65 6 . 2 1 4 ( 2 ) : 

" ( f ) For p a r t i a l o r complete l o s s o f h e a r i n g i n one e a r , t h a t 
p e r c e n t a g e o f 60 degrees which t h e l o s s bears t o normal monaural 
h e a r i n g . 
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" ( g ) For p a r t i a l o r complete l o s s o f h e a r i n g i n b o t h e a r s , t h a t 
p r o p o r t i o n o f 192 degrees 'which t h e combined b i n a u r a l h e a r i n g l o s s 
b e a r s t o nor m a l combined b i n a u r a l h e a r i n g . For t h e purpose o f t h i s 
p a r a g r a p h , combined b i n a u r a l h e a r i n g l o s s s h a l l be c a l c u l a t e d by 
t a k i n g seven t i m e s t h e h e a r i n g l o s s i n t h e l e s s damaged e a r p l u s t h e 
h e a r i n g l o s s i n t h e more damaged ear and d i v i d i n g t h a t amount by 
e i g h t . In the case of individuals with compensable hearing loss 
involving both ears, either the method of calculation for monaural 
hearing loss or that for combined binaural hearing loss shall be 
used, depending upon which allows the greater award of disability." 
(Emphasis s u p p l i e d . ) 

C l a i m a n t c o n t e n d s t h a t , because h i s h e a r i n g has become worse i n one e a r , o n l y 
t h a t e a r s h o u l d be c o n s i d e r e d f o r t h e purpose o f d e t e r m i n i n g w hether he has ex
p e r i e n c e d an a g g r a v a t i o n ; t h a t i s , h i s c l a i m s h o u l d be t r e a t e d as a c l a i m f o r 
h e a r i n g l o s s i n one e a r , w i t h o u t r e g a r d t o any h e a r i n g l o s s i n t h e o t h e r e a r . 
We c o n c l u d e , however, t h a t h a v i n g once been compensated f o r h e a r i n g l o s s i n b o t h 
e a r s , c l a i m a n t ' s h e a r i n g l o s s must be e v a l u a t e d on t h e b a s i s o f b o t h e a r s . The 
s t a t u t e r e q u i r e s t h a t c l a i m a n t ' s t o t a l h e a r i n g d i s a b i l i t y be c a l c u l a t e d under 
b o t h t h e monaural method and t h e b i n a u r a l method and t h a t he be compensated 
a c c o r d i n g t o t h e method t h a t y i e l d s t h e g r e a t e r award. As a t t h e t i m e o f t h e 
o r i g i n a l c l a i m , t h e b i n a u r a l f o r m u l a produces t h e h i g h e r award b u t , under t h a t 
f o r m u l a , c l a i m a n t ' s d i s a b i l i t y now i s l e s s t h a n i t was a t t h e t i m e o f t h e o r i g i 
n a l c l a i m . He i s n o t e n t i t l e d t o a d d i t i o n a l compensation. 

A f f i r m e d . 

C i t e as 107 Or App 376 (1991) May 22, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Hubert W. B a r k e r , C l a i m a n t . 

HUBERT W. BARKER, P e t i t i o n e r , 
v. 

FARMERS PACKING COMPANY and SAIF CORPORATION, Respondents. 
(87-00261; CA A64922) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d A p r i l 12, 1991. 
James L. Edmunson, Eugene, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were C h r i s t o p h e r D. Moore and Malagon, Moore & Johnson, Eugene. 
Thomas E. Ewing, A s s i s t a n t A t t o r n e y General, Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y ' G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
PER CURIAM 
Reversed and remanded f o r r e c o n s i d e r a t i o n n o t i n c o n s i s t e n t w i t h t h i s o p i n i o n . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board r e 
v e r s i n g t h e r e f e r e e and h o l d i n g t h a t he i s n o t e n t i t l e d t o b e n e f i t s f o r perma
nent t o t a l d i s a b i l i t y . 

C l a i m a n t contends t h a t t h e Board e r r e d i n c o n c l u d i n g t h a t he had n o t 
e s t a b l i s h e d a w i l l i n g n e s s t o work, because t h e " s a n i t o r " j o b t h a t was o f f e r e d t o 
him and t h a t he r e f u s e d was n o t a v a i l a b l e on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y 
n o rmal j o b m a r k e t . There i s s u b s t a n t i a l e vidence t o s u p p o r t t h e Board's d e t e r 
m i n a t i o n t h a t t h e o f f e r e d j o b was a v a i l a b l e , t h a t i t was w i t h i n c l a i m a n t ' s 
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p h y s i c a l a b i l i t y and t h a t he r e f u s e d i t . The same e v i d e n c e i s s u f f i c i e n t t o 
s u p p o r t t h e Board's f i n d i n g t h a t c l a i m a n t d i d n o t make a r e a s o n a b l e e f f o r t t o 
f i n d work, and t h a t f i n d i n g , i n t u r n , r e q u i r e s t h e c o n c l u s i o n t h a t c l a i m a n t i s 
n o t e n t i t l e d t o b e n e f i t s f o r permanent t o t a l d i s a b i l i t y . 1 

C l a i m a n t a l s o contends, and employer concedes, t h a t t h e r e i s no s u b s t a n 
t i a l e v i d e n c e t o s u p p o r t t h e Board's s t a t e m e n t t h a t c l a i m a n t has a "documented 
h i s t o r y o f f u n c t i o n a l o v e r l a y . " Given t h e Board's p o s s i b l e r e l i a n c e on t h a t 
f a c t o r i n i t s d e t e r m i n a t i o n t h a t c l a i m a n t i s n o t t o t a l l y d i s a b l e d f r o m a p h y s i 
c a l s t a n d p o i n t , we cannot say t h a t t h e e r r o r d i d n o t i n f l u e n c e t h e Board's d e c i 
s i o n . A c c o r d i n g l y , we remand t o t h e Board f o r r e c o n s i d e r a t i o n . 

Reversed and remanded f o r r e c o n s i d e r a t i o n n o t i n c o n s i s t e n t w i t h t h i s 
o p i n i o n . 

1 C l a i m a n t a l s o s t a t e s , a p p a r e n t l y i n t h e a l t e r n a t i v e , t h a t t h e Board 
e r r e d i n f a i l i n g t o address h i s w i l l i n g n e s s t o seek work. I n v i e w o f t h e 
Board's f i n d i n g t h a t c l a i m a n t had n o t made a r e a s o n a b l e e f f o r t t o seek work, a 
f i n d i n g r e g a r d i n g h i s w i l l i n g n e s s t o work was unecessary. 

C i t e as 107 Or App 395 (1991) May 29, 1991 

I n t h e Court o f Appeals o f t h e S t a t e o f Oregon 
I n t h e M a t t e r o f t h e Compensation o f Randy R. W e s t f a l l , C l a i m a n t 

Randy R. WESTFALL, P e t i t i o n e r , 
v. 

RUST INTERNATIONAL and U n d e r w r i t e r s A d j u s t i n g Company, Respondents. 
(WCB 88-01147; CA A62442) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
On P e t i t i o n e r ' s p e t i t i o n f o r r e c o n s i d e r a t i o n f i l e d March 6, 1991. O p i n i o n 

a w a r d i n g s a n c t i o n s f i l e d October 17, 1990, 104 Or App 132, 798 P2d 1124. Order 
f o r s a n c t i o n s f i l e d January 30, 1991. 

D a v i d F o r c e , Salem, and V i c k & G u t z l e r , Salem, f o r p e t i t i o n . 
B r a d l e y R. Scheminske, P o r t l a n d , and Scheminske & Lyons, P o r t l a n d , c o n t r a . 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
WARREN, P.J. 
R e c o n s i d e r a t i o n a l l o w e d ; o p i n i o n adhered t o . Respondent's m o t i o n f o r 

s a n c t i o n s on r e c o n s i d e r a t i o n d e n i e d . 

C l a i m a n t ' s a t t o r n e y p e t i t i o n s f o r r e v i e w o f our d e c i s i o n i m p o s i n g sanc
t i o n s on him p u r s u a n t t o ORS 656.390. 104 Or App 132, 798 P2d 1124 ( 1 9 9 0 ) . We 
t r e a t t h e p e t i t i o n as one f o r r e c o n s i d e r a t i o n , ORAP 9.15, a l l o w i t and adhere t o 
ou r d e c i s i o n . 

ORS 656.390 p r o v i d e s : 

" N o t w i t h s t a n d i n g ORS 656.236, i f e i t h e r p a r t y appeals f o r r e v i e w o f 
t h e c l a i m t o t h e Court o f Appeals o r t o t h e Supreme C o u r t , o r f i l e s 
a m o t i o n f o r r e c o n s i d e r a t i o n o f t h e d e c i s i o n o f t h e C o u r t o f Appeals 
o r t h e Supreme C o u r t , and t h e c o u r t f i n d s t h a t t h e appea l o r m o t i o n 
f o r r e c o n s i d e r a t i o n was f r i v o l o u s o r was f i l e d i n bad f a i t h o r f o r 
t h e purpose o f harassment, t h e c o u r t may impose an a p p r o p r i a t e sanc
t i o n upon t h e a t t o r n e y who f i l e d t h e appeal o r m o t i o n . The s a n c t i o n 
may i n c l u d e an o r d e r t o pay t o t h e o t h e r p a r t y t h e amount o f t h e 78 
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r e a s o n a b l e expenses i n c u r r e d by reason o f t h e appeal o r m o t i o n , i n 
c l u d i n g a r e a s o n a b l e a t t o r n e y f e e . " 

The a t t o r n e y argues t h a t he cannot be s a n c t i o n e d under t h e s t a t u t e , because i t 
p r o v i d e s f o r s a n c t i o n s o n l y a g a i n s t " t h e a t t o r n e y who f i l e d t h e a p p e a l * * *." 
He c o n t e n d s t h a t " f i l e d t h e a p p e a l " means " f i l e d t h e n o t i c e o f a p p e a l . " Because 
he d i d n o t s i g n t h e n o t i c e o f ap p e a l , 1 b u t o n l y f i l e d t h e b r i e f and argued t h e 
cause, he argues t h a t he cannot be s a n c t i o n e d . A l t h o u g h t h e s t a t u t e c o u l d be 
r e a d i n t h e way t h a t t h e a t t o r n e y a s s e r t s , i t s language i s a l s o s u s c e p t i b l e o f a 
b r o a d e r meaning, w h i c h i s s u p p o r t e d by t h e L e g i s l a t i v e h i s t o r y and purpos e . 

The s t a t u t e a u t h o r i z e s s a n c t i o n s n o t o n l y f o r f r i v o l o u s a p p e a l s i n t h i s 
c o u r t , b u t a l s o f o r f r i v o l o u s Supreme Court "appeals f o r r e v i e w . " Supreme C o u r t 
r e v i e w o f a d e c i s i o n by t h i s c o u r t i s i n i t i a t e d by t h e f i l i n g o f a p e t i t i o n f o r 
r e v i e w , n o t by t h e f i l i n g o f a n o t i c e o f app e a l . See ORAP 9 . 0 5 ( 1 ) . Under t h e 
a t t o r n e y ' s i n t e r p r e t a t i o n , s a n c t i o n s c o u l d never be a u t h o r i z e d f o r a f r i v o l o u s 
p e t i t i o n f o r Supreme Co u r t r e v i e w , because t h e n o t i c e o f appeal r e l a t e s o n l y t o 
Co u r t o f Appeals r e v i e w . 

L e g i s l a t i v e h i s t o r y s u p p o r t s a broader r e a d i n g o f t h e p h r a s e . The c h a i r 
man o f t h e Senate Labor Committee t o l d t h e committee t h a t t h e proposed s t a t u t e 
was based on FRCP 11 and t h a t s i m i l a r s a n c t i o n s were a l r e a d y a v a i l a b l e i n t h e 
t r i a l c o u r t , b u t needed t o be extended t o t h e a p p e l l a t e c o u r t s . Tape r e c o r d i n g , 
Senate Labor Committee, June 10, 1987, Tape 211, Side B a t 187. The committee 
members were concerned about how t o f o r c e t h e c o u r t s t o impose s a n c t i o n s . Tape 
r e c o r d i n g , Senate Labor Committee, May 27, 1989, Tape 178, Side B a t 34. FRCP 
11 by i t s t e r m s a p p l i e s t o " [ e ] v e r y p l e a d i n g , m o t i o n , o r o t h e r paper" s i g n e d by 
an a t t o r n e y . The r u l e r e q u i r e s t h a t s a n c t i o n s be imposed f o r v i o l a t i o n o f t h e 
r u l e t h a t t h e a t t o r n e y ' s s i g n a t u r e c o n s t i t u t e s a c e r t i f i c a t e t h a t t h e a t t o r n e y 

"has r e a d t h e p l e a d i n g , m o t i o n , o r o t h e r paper; t h a t t o t h e b e s t o f 
[ t h e a t t o r n e y ' s ] knowledge, i n f o r m a t i o n , and b e l i e f formed a f t e r 
r e a s o n a b l e i n q u i r y i t i s w e l l grounded i n f a c t and i s w a r r a n t e d by 
e x i s t i n g law o r a good f a i t h argument f o r t h e e x t e n s i o n , m o d i f i c a 
t i o n , o r r e v e r s a l o f e x i s t i n g law, and t h a t i t i s n o t i n t e r p o s e d f o r 
any i m p r o p e r purpose, such as t o harass o r t o cause unnecessary de
l a y o r n e e d l e s s i n c r e a s e i n t h e c o s t o f l i t i g a t i o n . " 

G i ven FRCP 11's a p p l i c a t i o n t o a l l papers s i g n e d by an a t t o r n e y , n o t j u s t t h e 
i n i t i a l p l e a d i n g , t h e l e g i s l a t u r e ' s use o f FRCP 11 as a model f o r ORS 656.390 
and t h e c ommittee's concern about how t o f o r c e a p p e l l a t e c o u r t s t o a p p l y t h e 
s a n c t i o n s r u l e i n a p p r o p r i a t e c i r c u m s t a n c e s , ORS 656.390 must be r e a d t o 
encompass more t h a n j u s t t h e f i l i n g o f t h e n o t i c e o f ap p e a l . 

We c o n c l u d e t h a t ORS 656.390 a l l o w s t h i s c o u r t t o impose s a n c t i o n s on an 
a t t o r n e y who f i l e s documents r e l a t i n g t o p r o s e c u t i o n o f an a p p e a l , i n c l u d i n g t h e 
n o t i c e o f a p p e a l and b r i e f s . The l e g i s l a t u r e wanted t o d e t e r f r i v o l o u s a p p e a l s . 
A l l o w i n g an a t t o r n e y who c r a f t s and submits f r i v o l o u s arguments t o escape sanc
t i o n s m e r e l y because a n o t h e r a t t o r n e y s i g n e d t h e n o t i c e o f appeal w o u l d be con
t r a r y t o l e g i s l a t i v e i n t e n t . 

The a t t o r n e y i n t h i s case s i g n e d and f i l e d a b r i e f t h a t was w h o l l y d e v o i d 
o f m e r i t . He o r a l l y argued t h a t p o s i t i o n t o t h i s c o u r t . A c c o r d i n g l y , he i s 
s u b j e c t t o s a n c t i o n s under ORS 656.390. 

Respondent has asked t h a t we impose s a n c t i o n s f o r t h e a t t o r n e y ' s h a v i n g 
p e t i t i o n e d f o r r e v i e w . We d e c l i n e t o do t h a t . 

R e c o n s i d e r a t i o n a l l o w e d ; o p i n i o n adhered t o . Respondent's m o t i o n f o r 
s a n c t i o n s on r e c o n s i d e r a t i o n d e n i e d . 

" N o t i c e o f a p p e a l " i n c l u d e s a p e t i t i o n f o r j u d i c i a l r e v i e w . ORS 656. 2 9 8 ( 3 ) . 
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C i t e as 107 Or A P P 400 (1991) May 29, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

L I T T L E DONKEY ENTERPRISES, INC P e t i t i o n e r 
v. 

STATE ACCIDENT INSURANCE FUND, Respondent 
(88-11-01; CA A63546) 

J u d i c i a l Review f r o m Department o f In s u r a n c e and Finance. 
Argued and s u b m i t t e d January 7, 1991. 
Montgomery W. Cobb, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f were D a v i d R. Simon and Tooze, Shenker, Holloway & Duden, P o r t l a n d . 
John T. Bagg, A s s i s t a n t A t t o r n e y General, Salem, argued t h e cause f o r 

r e s p o n d e n t . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
RIGGS, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n o f whether o w n e r - o p e r a t o r s a r e 

exempt as n o n - s u b j e c t w o r k e r s ; o t h e r w i s e a f f i r m e d . 

P e t i t i o n e r seeks r e v i e w o f t h e f i n a l o r d e r o f t h e Department o f I n s u r a n c e 
and F i n a n c e t h a t o r d e r e d p e t i t i o n e r t o pay w o r k e r s ' compensation premiums 
assessed by SAIF. We r e v i e w f o r s u b s t a n t i a l e v i d e n c e and e r r o r s o f law, ORS 
183.480; ORS 183.482, and conclude t h a t s u b s t a n t i a l e v i d e n c e s u p p o r t s t h e 
d e p a r t m e n t ' s f a c t u a l f i n d i n g s and t h a t i t d i d n o t e r r i n d e t e r m i n i n g t h a t t h e 
w o r k e r s i n q u e s t i o n a r e employees r a t h e r t h a n independent c o n t r a c t o r s . However, 
t h e d e p a r t m e n t f a i l e d t o c o n s i d e r whether t h o s e employees a r e exempt as non-
s u b j e c t w o r k e r s under ORS 656.027. 

P e t i t i o n e r argues t h a t t h e department e r r e d i n f i n d i n g t h a t t h e t e s t i m o n y 
o f p e t i t i o n e r ' s w i t n e s s e s l a c k e d c r e d i b i l i t y ; i n f i n d i n g t h a t OAR 836-43-110(3) 
does n o t a p p l y t o t h e a u d i t ; i n f i n d i n g t h a t t h e w o r k e r s a r e p e t i t i o n e r ' s 
employees r a t h e r t h a n independent c o n t r a c t o r s ; and i n f a i l i n g t o c o n s i d e r 
w h e t h e r t h e w o r k e r s a r e exempt under ORS 656.027. Only t h e l a s t c o n t e n t i o n 
m e r i t s d i s c u s s i o n . 

P e t i t i o n e r c h a r a c t e r i z e s i t s e l f as a t r a n s p o r t a t i o n management company. 
I t e n t e r s i n t o c o n t r a c t s w i t h persons who own and o p e r a t e t r u c k s (owner-
o p e r a t o r s ) and a r r a n g e s l o a d s f o r them t o t r a n s p o r t . I t c o l l e c t s payments from 
t h e s h i p p e r s f o r t h e t r a n s p o r t a t i o n p r o v i d e d and pays t h e o w n e r - o p e r a t o r s a 
p e r c e n t a g e o f t h a t amount. I t a l s o handles t h e a c c o u n t i n g f o r t h e owner-
o p e r a t o r s . 

SAIF p r o v i d e d p e t i t i o n e r w o r k e r s ' compensation coverage f r o m November 1 1 , 
1986, t h r o u g h December 3 1 , 1987. A f t e r an a u d i t , SAIF a d j u s t e d t h e premiums f o r 
t h a t p e r i o d , because i t c o n s i d e r e d t h e o w n e r - o p e r a t o r s under w r i t t e n c o n t r a c t 
w i t h p e t i t i o n e r t o be employees s u b j e c t t o t h e Workers' Compensation Law. 
P e t i t i o n e r was assessed a d d i t i o n a l premiums o f $43,000. 

P e t i t i o n e r r e q u e s t e d r e v i e w o f t h e assessment. A t t h e h e a r i n g , t h e 
dep a r t m e n t f o u n d t h a t p e t i t i o n e r ' s r e l a t i o n s h i p s w i t h t h e o w n e r - o p e r a t o r s 
i n v o l v e d t h r e e t y p e s o f o p e r a t i o n s : common-carrier, b r o k e r - c a r r i e r and t r i p -
l e a s i n g . The department found t h a t , under t h e c o n t r a c t f o r common-carrier 
o p e r a t i o n s , p e t i t i o n e r r e t a i n s t h e r i g h t t o c o n t r o l t h e o w n e r - o p e r a t o r s ' d u t i e s 
and r e s p o n s i b i l i t i e s and t h a t , t h e r e f o r e , t h e y a r e p e t i t i o n e r ' s employees. 

The department d i d n o t address p e t i t i o n e r ' s c o n t e n t i o n t h a t t h e owner-
o p e r a t o r s a r e exempt under ORS 656.027. SAIF argues t h t t h e depar t m e n t was n o t 
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o b l i g e d t o d i s c u s s t h e s t a t u t o r y exemptions because, t o be exempt under t h e 
c u r r e n t v e r s i o n o f ORS 656.027(7), a s o l e p r o p r i e t o r must q u a l i f y as an 
inde p e n d e n t c o n t r a c t o r and t h e department had a l r e a d y d e t e r m i n e d t h a t t h e owner-
o p e r a t o r s do n o t q u a l i f y . The language on which SAIF r e l i e s , t h a t " t h e s o l e 
p r o p r i e t o r must q u a l i f y as an independent c o n t r a c t o r , " was added i n 1989. Or 
Laws 1989, ch 762, S e c t i o n 4 1 . The same language was a l s o added t o t h e 
exemptions f o r p a r t n e r s and c o r p o r a t e o f f i c e r s i n ORS 656.027(8) and ( 9 ) . A t 
t h e t i m e o f t h e a u d i t , t h e s t a t u t e r e a d : 

" A l l w o r k e r s a r e s u b j e c t t o ORS 656.001 t o 656.794 e x c e p t t h o s e n o n s u b j e c t 
w o r k e r s d e s c r i b e d i n t h e f o l l o w i n g s u b s e c t i o n s : 

" * * * * * 
" ( 7 ) S o l e p r o p r i e t o r s . " 

Under t h e s t a t u t e , s o l e p r o p r i e t o r s were exempt, even i f t h e y d i d n o t q u a l i f y as 
inde p e n d e n t c o n t r a c t o r s . 1 The same was t r u e f o r p a r t n e r s and c o r p o r a t e 
o f f i c e r s under ORS 656.027(8) and ( 9 ) . The department s h o u l d have c o n s i d e r e d 
whether t h e o w n e r - o p e r a t o r s a r e exempt as n o n - s u b j e c t w o r k e r s under t h e p r e -
amendment v e r s i o n o f ORS 656.027. T h e r e f o r e , we remand f o r r e c o n s i d e r a t i o n . 

Reversed and remanded f o r r e c o n s i d e r a t i o n o f whether o w n e r - o p e r a t o r s a r e 
exempt as n o n - s u b j e c t w o r k e r s ; o t h e r w i s e a f f i r m e d . 

1 I n Bernards v. Wright, 93 Or App 192, 760 P2d 1388 ( 1 9 8 8 ) , t h e c l a i m a n t 
was f o u n d t o be an employee, r a t h e r t h a n an independent c o n t r a c t o r , b u t was n o t 
exempt as a s o l e p r o p r i e t o r under ORS 656.027(7), because t h e employer d i d n o t 
pr o v e t h a t t h e c l a i m a n t was a s o l e p r o p r i e t o r . The c l e a r i m p l i c a t i o n o f t h a t 
case i s t h a t , i f t h e employer had proved t h a t t h e c l a i m a n t was a s o l e p r o p r i 
e t o r , t h e e x e m p t i o n would have a p p l i e d . See a l s o Lockard v. The Murphy Company, 
49 Or App 101, 109n6, 619 P2d 283 (1 9 8 0 ) , rev den 290 Or 519 ( 1 9 8 1 ) . 

C i t e as 107 Or App 404 (1991) May 29, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Edward K. McGuire, C l a i m a n t 

ROSE CITY VAN & STORAGE and L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n , P e t i t i o n e r s 
v. 

Edward K. McGUIRE, Chipman Moving & Storage, L i l e I n t e r n a t i o n a l / L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , E a s t s i d e Van & St o r a g e , B e k i n s Moving, SAIF 

C o r p o r a t i o n , Safeco I n s u r a n c e Company and Oregon I n s u r a n c e Guaranty A s s o c i a t i o n , 
Respondents. 

(WCB 87-07348, 87-07480, 87-07481, 87-10318, 87-12554; CA A64531) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d January 28, 1991. 
Pa u l L. Roess, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r s . W i t h him on t h e 

b r i e f was Acker, Underwood, Norwood & H i e f i e l d , P o r t l a n d . 
C r a i g A. S t a p l e s , P o r t l a n d , argued t h e cause f o r r e s p o n d e n t s L i l e 

I n t e r n a t i o n a l and L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n . W i t h him on t h e 
b r i e f was R o b e r t s , R e i n i s c h , MacKenzie, Healey & W i l s o n , P o r t l a n d . 

R i c h a r d A. S l y , P o r t l a n d , waived appearance f o r respondent Edward K. McGuire. 
Thomas E. Ewing, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, waived appearance f o r 

r e s p o n d e n t s SAIF C o r p o r a t i o n and Chipman Moving & St o r a g e . 
Ridgway K. F o l e y , J r . , P o r t l a n d , waived appearance f o r r e s p o n d e n t s E a s t s i d e 

Van & S t o r a g e and Safeco I n s u r a n c e Company. 
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Jay W. B e a t t i e , P o r t l a n d , waived appearance f o r r e s p o n d e n t s B e k i n s Moving & 
S t o r a g e and Oregon I n s u r a n c e Guaranty A s s o c i a t i o n . 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 

RIGGS, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n o f r e s p o n s i b i l i t y between Rose C i t y 

and L i l e I n t e r n a t i o n a l ; o t h e r w i s e a f f i r m e d . 

The i s s u e i n t h i s case i s which employer i s r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n . Rose C i t y Van and Storage (Rose C i t y ) p e t i t i o n s f o r r e v i e w o f a 
Workers' Compensation Board o r d e r on r e c o n s i d e r a t i o n t h a t a s s i g n e d i t 
r e s p o n s i b i l i t y , because i t was t h e l a s t " p o t e n t i a l l y c a u s a l " employer. We 
r e v e r s e and remand. 

I n 1985, c l a i m a n t s u f f e r e d a compensable i n j u r y w h i l e w o r k i n g as a f u r n i 
t u r e mover f o r C o r p o r a t e R e l o c a t i o n . He r e t u r n e d t o h i s r e g u l a r work w i t h o u t 
any r e s t r i c t i o n s i n A p r i l , 1986. Claimant worked as an "on c a l l " f u r n i t u r e 
mover f o r s i x d i f f e r e n t employers between A p r i l and August, 1986. E a s t s i d e Van 
and S t o r a g e Company ( E a s t s i d e ) , Rose C i t y and L i l e I n t e r n a t i o n a l ( L i l e ) were 
t h r e e o f t h e e m p l o y e r s . 1 S h o r t l y a f t e r r e t u r n i n g t o work, c l a i m a n t ' s symptoms 
r e t u r n e d and h i s u n d e r l y i n g c o n d i t i o n g r a d u a l l y worsened. No new i n j u r y o r spe
c i f i c i n c i d e n t o c c u r r e d , and t h e work a t each employment was e q u a l l y s t r e n u o u s . 
On August 12, 1986, c l a i m a n t saw Dr. Crumpacker, who t o o k him o f f work. C l a i m 
a n t f i l e d an a g g r a v a t i o n c l a i m w i t h C o r p o r a t e R e l o c a t i o n , w h i c h d e n i e d i t . A 
r e f e r e e a f f i r m e d t h e d e n i a l , c o n c l u d i n g t h a t c l a i m a n t ' s subsequent employment 
w i t h o t h e r movers i n d e p e n d e n t l y c o n t r i b u t e d t o t h e w o r s e n i n g o f t h e u n d e r l y i n g 
c o n d i t i o n r e s u l t i n g f r o m t h e 1985 i n j u r y . ^ 

C l a i m a n t f i l e d c l a i m s a g a i n s t each o f t h e o t h e r e m p l o y e r s ; a l l o f them 
d e n i e d c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . I n March, 1988, i n response t o a 
r e q u e s t by E a s t s i d e , Drs. Crumpacker and Walsh each responded a f f i r m a t i v e l y t o 
t h e s e s t a t e m e n t s : 

"2. C l a i m a n t ' s r i g h t - s i d e d c o m p l a i n t s o f late June and early 
July 1986 a r e an a g g r a v a t i o n o f t h e u n d e r l y i n g c o n d i t i o n t h a t 
[ c l a i m a n t ' s ] work exposure in late June and early July 1986 was t h e 
m a j o r c o n t r i b u t i n g cause t o t h e onset and need f o r m e d i c a l c a r e and 
t r e a t m e n t ; and 

"3. Any m e d i c a l c a r e and t r e a t m e n t subsequent t o J u l y 1986 
wo u l d be symptoms o f t h e ag g r a v a t e d c o n d i t i o n of late June or early 
July 1986." (Emphasis s u p p l i e d . ) 

A n o t h e r r e f e r e e h e l d a h e a r i n g i n March, 1988, on t h e d e n i a l s o f Rose 
C i t y , L i l e and t h e o t h e r employers. On t h e b a s i s o f t h e responses o f Crumpacker 
and Walsh, he co n c l u d e d t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n " d i d worsen i n June 
and J u l y due t o h i s work as a f u r n i t u r e mover." R e l y i n g on Boi s e Cascade Corp. 
v. S t a r b u c k , 296 Or 238, 675 P2d 1044 (19 8 4 ) , he a p p l i e d t h e l a s t i n j u r i o u s 
e x p osure r u l e and a s s i g n e d r e s p o n s i b i l i t y t o L i l e as t h e l a s t employer whose 

1 C l a i m a n t worked f o r E a s t s i d e on A p r i l 30, May 1 and August 13, 1986. He 
worked f o r Rose C i t y on May 4, June 1,2,3,4,27 and J u l y 1 1 , 1986. He a l s o 
worked f o r Rose C i t y f o r one day i n t h e p e r i o d between J u l y 26 and August 8, 
1986. He worked f o r L i l e on J u l y 2,10,11,12,18 and 19, 1986. 

The o t h e r moving companies were n o t p a r t i e s t o t h a t p r o c e e d i n g . 
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c o n d i t i o n s o f employment c o u l d have caused t h e d i s a b i l i t y . The Board ado p t e d 
t h e r e f e r e e ' s f i n d i n g s and a f f i r m e d as t o c o m p e n s a b i l i t y and t h e assignment o f 
r e s p o n s i b i l i t y t o L i l e , because i t h e l d t h a t t h e l a s t " p o t e n t i a l l y c a u s a l 
employment" was w i t h L i l e on J u l y 19, 1986. On r e c o n s i d e r a t i o n , t h e Board 
r e v e r s e d i t s e l f and a s s i g n e d r e s p o n s i b i l i t y t o Rose C i t y , because o f e v i d e n c e 
t h a t c l a i m a n t had worked f o r Rose C i t y f o r one day sometime between J u l y 26 and 
August 8, 1986. The e x a c t d a t e i s unknown. The Board c o n c l u d e d t h a t Rose C i t y 
i s r e s p o n s i b l e , because i t was c l a i m a n t ' s l a s t p o t e n t i a l l y c a u s a l employment 
b e f o r e t h e o n s e t o f d i s a b i l i t y on August 12, 1986. 3 

Rose C i t y argues t h a t t h e Board e r r e d i n a p p l y i n g t h e l a s t i n j u r i o u s expo
s u r e r u l e t o a s s i g n r e s p o n s i b i l i t y t o i t , because, i n t h i s case, c o m p e n s a b i l i t y 
was p r e m i s e d on m e d i c a l e v i d e n c e o f c a u s a t i o n o c c u r r i n g i n t h e p e r i o d f r o m l a t e 
June t o e a r l y J u l y . Under t h e c i r c u m s t a n c e s , Rose C i t y contends t h a t " t h a t em
ployment must, as a m a t t e r o f law, r e p r e s e n t t h e l a s t ' p o t e n t i a l l y c a u s a l em
p l o y m e n t ' f o r t h e purposes o f a s s i g n i n g r e s p o n s i b i l i t y . " 

We agree. Under t h e l a s t i n j u r i o u s exposure r u l e o f l i a b i l i t y , r e s p o n s i 
b i l i t y i s a s s i g n e d t o t h e l a s t employer b e f o r e t h e onset o f d i s a b i l i t y where 
work c o n d i t i o n s c o u l d have caused c l a i m a n t ' s i n j u r y . Bracke v. Baza'r, Inc., 
293 Or 239, 248, 646 P2d 1330 (1 9 8 2 ) . I n t h i s case, t h e m e d i c a l e v i d e n c e , on 
w h i c h t h e Board r e l i e d t o f i n d t h e c l a i m compensable, i s t h a t c l a i m a n t ' s under
l y i n g c o n d i t i o n worsened d u r i n g a d i s c r e t e p e r i o d , late June to early J u l y . 4 I n 
t h a t s i t u a t i o n , r e s p o n s i b i l i t y f o r t h e c l a i m i s p r o p e r l y a s s i g n e d t o t h e l a s t 
p o t e n t i a l l y c a u s a l employer within that period. 

A l t h o u g h t h e Board s a i d t h a t i t was persuaded by t h e o p i n i o n s o f 
Crumpacker and Walsh and t h a t i t would d e f e r t o them, i t s o r d e r r e f e r s t o t h e 
c r i t i c a l p e r i o d as "June and J u l y " r a t h e r t h a n l a t e June and e a r l y J u l y , as 
s t a t e d i n t h e i r o p i n i o n s . On t h e b a s i s o f t h a t i n c o r r e c t r e p h r a s i n g , t h e Board 
t h e n c o n c l u d e d t h a t Rose C i t y i s r e s p o n s i b l e , because i t s work exposure f o r one 
day some t i m e between J u l y 26 and August 8 was t h e l a s t " p o t e n t i a l l y c a u s a l " 
employment. We c o n c l u d e t h a t t h e Board e r r e d i n a s s i g n i n g r e s p o n s i b i l i t y t o 
Rose C i t y on t h e b a s i s o f employment i n l a t e J u l y o r e a r l y August, because t h a t 
employment was n o t i n t h e d i s c r e t e p e r i o d d u r i n g w h i c h t h e compensable c l a i m 
a r o s e . We remand f o r t h e Board t o de t e r m i n e f o r w h i c h employer c l a i m a n t worked 
between " l a t e June and e a r l y J u l y " i s r e s p o n s i b l e f o r t h e c l a i m . That may be 
Rose C i t y , where c l a i m a n t worked on June 27 and J u l y 1 1 , o r i t may be L i l e , 
where c l a i m a n t worked on J u l y 2,10,11,12,18 and 19, 1986. 

Reversed and remanded f o r r e c o n s i d e r a t i o n o f r e s p o n s i b i l i t y between Rose 
C i t y and L i l e I n t e r n a t i o n a l ; o t h e r w i s e a f f i r m e d . 

J The o n l y i s s u e s r a i s e d here r e l a t e t o r e s p o n s i b i l i t y between L i l e and 
Rose C i t y . 

4 B o t h d o c t o r s agreed t h a t any work a c t i v i t y a f t e r t h a t t i m e m e r e l y 
c o n t r i b u t e d t o c l a i m a n t ' s symptoms. 
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C i t e as 107 Or App 429 (1991) May 29, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f John A. T a l l a n t , C l a i m a n t 

TROJAN CONCRETE, P e t i t i o n e r , 
v. 

John A. TALLANT, SAIF C o r p o r a t i o n , Green H o l d i n g s , Wausau I n s u r a n c e Company and 
Department o f In s u r a n c e and Finance, Respondents 

(86-08967, 86-02121; CA A65108) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d February 20, 1991. 
Adam T. Stamper, Medford, argued t h e cause f o r p e t i t i o n e r . On t h e b r i e f were 

H. S c o t t Plouse and Cowl i n g & H e y s e l l , Medford. 
R o b e r t Chapman, Medford, argued t h e cause f o r respondent John T a l l a n t . W i t h 

him on t h e b r i e f was B l a c k , Chapman & Webber, Medford. 
John R e u l i n g , A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s SAIF C o r p o r a t i o n and Department o f I n s u r a n c e and Fi n a n c e . W i t h him 
on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and V i r g i n i a L. L i n d e r , 
S o l i c i t o r G e n e r a l , Salem. 

D a v i d Home, Be a v e r t o n , waived appearance f o r r e s p o n d e n t s Wausau I n s u r a n c e 
Company and Green H o l d i n g s . 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 

EDMONDS, J. 
A f f i r m e d . 

Employer seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
i n v a l i d a t i n g a d i s p u t e d c l a i m s e t t l e m e n t between c l a i m a n t and employer because 
SAIF was n o t a p a r t y t o t h e agreement. We a f f i r m . 1 

The Board found t h a t c l a i m a n t had e x p e r i e n c e d low back p a i n w h i l e w o r k i n g 
f o r employer. On t h e d a t e o f t h e i n j u r y , employer had no w o r k e r s ' compensation 
i n s u r a n c e . C l a i m a n t f i l e d a c l a i m and r e q u e s t e d a h e a r i n g on t h e c o m p e n s a b i l i t y 
o f h i s i n j u r y . The Department o f In s u r a n c e and Finance (Department) d e c l a r e d 
employer a noncomplying employer and r e f e r r e d t h e c l a i m t o SAIF f o r p r o c e s s i n g . 
SAIF a c c e p t e d t h e c l a i m and n o t i f i e d employer o f t h e acceptance. Employer 
r e q u e s t e d a h e a r i n g t o c o n t e s t c o m p e n s a b i l i t y . SAIF and Department e l e c t e d n o t 
t o appear a t t h e h e a r i n g . A l t h o u g h no h e a r i n g was convened, employer and 
c l a i m a n t e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t agreement t h a t p r o v i d e d , i n 
p a r t : 

"The p a r t i e s s t i p u l a t e as f o l l o w s : 

" ( 1 ) That on o r about November [ 2 6 ] , 1985, c l a i m a n t f i l e d a 
Form 801 Report o f O c c u p a t i o n a l I n j u r y o r Disease a l l e g i n g t h a t on 
November 18, 1985, he i n j u r e d h i m s e l f d u r i n g t h e course o f h i s em
plo y m e n t . The Employer, T r o j a n Concrete, has d e n i e d t h a t C l a i m a n t 
s u f f e r e d an i n j u r y d u r i n g t h e course and scope o f h i s employment. 

• • * * * * * 

1 C l a i m a n t a l s o e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t w i t h Green 
H o l d i n g s t h a t was a f f i r m e d by t h e Board and i s n o t c h a l l e n g e d i n t h i s p e t i t i o n 
f o r r e v i e w . 
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" ( 3 ) That i t appears t o t h e p a r t i e s t h a t a bona f i d e d i s p u t e 
e x i s t s as t o t h e c o m p e n s a b i l i t y o f Cl a i m a n t ' s c l a i m and t h a t t h e 
m a t t e r s h o u l d be s e t t l e d by a lump sum payment o f $2,500.00 t o 
C l a i m a n t under t h e p r o v i s i o n s o f ORS 656.289(4). 

" ( 4 ) That C l a i m a n t f u l l y u nderstands t h e terms and s t i p u l a 
t i o n s o f t h i s s e t t l e m e n t i n c l u d i n g t h e f a c t t h a t h i s c l a i m i s d e t e r 
mined t o be noncompensable. That he i s r e p r e s e n t e d by an a t t o r n e y , 
has c o n s u l t e d w i t h t h e a t t o r n e y r e g a r d i n g t h e s e m a t t e r s , and does 
n o t r e q u i r e a h e a r i n g w i t h r e g a r d t o t h e d e n i a l o f h i s c l a i m p r o 
v i d e d t h a t i t i s approved by a Referee o f t h e Workers' Compensation 
Board. 

" ( 5 ) C l a i m a n t ' s Request f o r H e a r i n g s h a l l be d i s m i s s e d w i t h 
p r e j u d i c e as t o a l l i s s u e s r a i s e d o r t h a t c o u l d have been r a i s e d and 
t h e Employer's d e n i a l o f Cl a i m a n t ' s c l a i m as b e i n g compensable s h a l l 
be a f f i r m e d . " 

A t t h e t i m e o f t h e s e t t l e m e n t , SAIF had p a i d a p p r o x i m a t e l y $10,000 i n 
c l a i m c o s t s . N e i t h e r SAIF nor Department was a p a r t y t o t h e agreement. The 
r e f e r e e approved t h e agreement, d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g and 
a f f i r m e d employer's d e n i a l . SAIF and Department r e q u e s t e d r e v i e w o f t h e o r d e r . 
Employer moved t o d i s m i s s t h e r e q u e s t f o r r e v i e w on t h e ground t h a t n e i t h e r SAIF 
nor Department had s t a n d i n g t o r e q u e s t r e v i e w . The Board d e n i e d employer's 
m o t i o n , i n v a l i d a t e d t h e agreement and h e l d t h a t t h e c l a i m was compensable. 

Employer argues t h a t SAIF and Department have no s t a n d i n g t o c h a l l e n g e t h e 
d i s p u t e d c l a i m s e t t l e m e n t . SAIF and Department contend t h a t SAIF has s t a n d i n g , 
because i t has t h e s t a t u t o r y o b l i g a t i o n t o process t h e c l a i m . They argue t h a t 
Department has s t a n d i n g because, under ORS 656.283(1),^ t h e d i r e c t o r "may a t any 
t i m e r e q u e s t a h e a r i n g on any q u e s t i o n c o n c e r n i n g a c l a i m . " 

Whether " s t a n d i n g " e x i s t s depends on a l e g i s l a t i v e r e c o g n i t i o n t h a t a p a r 
t i c u l a r i n t e r e s t ought t o be r e p r e s e n t e d i n t h e s t a t u t o r y p r o c e e d i n g a t i s s u e . 
People for Ethical Treatment v. Inst. Animal Care, 102 Or App 276, 280, 794 P2d 
1224, rev allowed 310 Or 612 (1 9 9 0 ) . ORS 656.054 3 p l a c e s t h e r e s p o n s i b i l i t y on 
SAIF t o p r o c e s s a c l a i m made by a worker employed by a noncomplying employer. 
Department r e i m b u r s e s SAIF f o r i t s e x p e n d i t u r e s from t h e I n d u s t r i a l A c c i d e n t 
Fund. Under ORS 65 6 . 0 5 4 ( 3 ) , a l l c o s t s o f p r o c e s s i n g a c l a i m , i n c l u d i n g compen
s a t i o n awarded t o t h e c l a i m a n t , a re a l i a b i l i t y o f t h e noncomplying employer. 
ORS 656.2 62 ( 7 ) r e q u i r e s SAIF t o send n o t i c e o f acceptance o r d e n i a l o f t h e c l a i m 
t o t h e n o n c o m p l y i n g employer. Those r e s p o n s i b i l i t i e s and t h e Department's pecu
n i a r y i n t e r e s t show t h a t t h e l e g i s l a t u r e has r e c o g n i z e d t h a t SAIF and Department 
have s t a n d i n g t o seek r e v i e w o f t h e d i s p u t e d c l a i m s e t t l e m e n t t o w h i c h t h e y were 
n o t p a r t i e s . 4 

Employer contends t h a t SAIF and Department waived t h e i r r i g h t t o c h a l l e n g e 
t h e s e t t l e m e n t by f a i l i n g t o appear a t t h e h e a r i n g . A w a i v e r i s t h e i n t e n t i o n a l 
r e l i n q u i s h m e n t o f a known r i g h t . Drews v. EBI Companies, 310 Or 134, 150, 795 
P2d 531 ( 1 9 9 0 ) . SAIF had p r e v i o u s l y accepted t h e c l a i m . A l t h o u g h SAIF and 
Department w a i v e d t h e r i g h t t o appear a t t h e h e a r i n g r e q u e s t e d by employer, 
t h e r e was no h e a r i n g convened and SAIF and Department were n o t i n f o r m e d t h a t t h e 

^ ORS 656.283(1) p r o v i d e s : 
" S u b j e c t t o s u b s e c t i o n (2) o f t h i s s e c t i o n and ORS 656.319, 

any p a r t y o r t h e d i r e c t o r may a t any t i m e r e q u e s t a h e a r i n g on any 
q u e s t i o n c o n c e r n i n g a c l a i m . " 
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p a r t i e s i n t e n d e d t o n e g o t i a t e a s e t t l e m e n t . We h o l d t h a t SAIF and Department 
d i d n o t wa i v e t h e i r p a r t y s t a t u s under t h e s e c i r c u m s t a n c e s . 

Employer n e x t argues t h a t t h e Board e r r e d i n h o l d i n g t h a t i t d i d n o t have 
a u t h o r i t y t o e n t e r i n t o a d i s p u t e d c l a i m s e t t l e m e n t w i t h c l a i m a n t . SAIF and 
Department acknowledge t h a t employer, as a noncomplying employer, was e n t i t l e d 
t o r e q u e s t a h e a r i n g on t h e i s s u e o f c o m p e n s a b i l i t y a f t e r SAIF had acc e p t e d t h e 
c l a i m . Clark v. Linn, 98 Or App 393, 779 P2d 203 ( 1 9 8 9 ) . SAIF and Department 
c o n t e n d , however, t h a t a noncomplying employer's r i g h t t o have t h e q u e s t i o n o f 
c o m p e n s a b i l i t y d e t e r m i n e d does n o t i n c l u d e t h e r i g h t t o s e t t l e a d i s p u t e d c l a i m 
w i t h o u t SAIF's co n s e n t . 

ORS 656.289(4) p r o v i d e s , i n p a r t : 

" [ I ] n any case where t h e r e i s a bona f i d e d i s p u t e o v e r c o m p e n s a b i l 
i t y o f a c l a i m , t h e p a r t i e s may, w i t h t h e a p p r o v a l o f a r e f e r e e , t h e 
b o a r d o r t h e c o u r t , by agreement make such d i s p o s i t i o n o f t h e c l a i m 
as i s c o n s i d e r e d r e a s o n a b l e . " 

Under ORS 656.0 0 5 ( 1 9 ) , employer was a p a r t y t o t h e w o r k e r s ' compensation 
p r o c e e d i n g and had a r i g h t , under ORS 656.283(1), t o r e q u e s t a h e a r i n g t o 
c o n t e s t c o m p e n s a b i l i t y . However, because employer i s a no n c o m p l y i n g employer, 
t h e p r i m a r y r e s p o n s i b i l i t y f o r p r o c e s s i n g and payment o f t h e c l a i m l i e s w i t h 
SAIF and Department, who a r e t h e r e f o r e a l s o p a r t i e s t o t h e p r o c e e d i n g . No 
s e t t l e m e n t can be b i n d i n g under ORS 656.289(4) w i t h o u t a l l p a r t i e s a g r e e i n g t o 
i t . Employer i s n o t an agent f o r SAIF and Department and, t h e r e f o r e , had no 
a u t h o r i t y t o b i n d them. The Board d i d n o t e r r i n h o l d i n g t h e agreement v o i d . 

F i n a l l y , employer contends t h a t t h e Board exceeded i t s s t a t u t o r y a u t h o r i t y 
under ORS 656.295 by d e c i d i n g t h e m a t t e r o f c o m p e n s a b i l i t y , i n s t e a d o f remanding 
i t t o t h e r e f e r e e f o r a d e t e r m i n a t i o n , and t h a t t h e Board e r r e d i n f i n d i n g t h e 
c l a i m compensable. Employer does n o t d i s p u t e t h e Board's f i n d i n g t h a t t h e 
r e c o r d was s u f f i c i e n t t o a l l o w i t t o address t h e i s s u e o f c o m p e n s a b i l i t y . Under 
ORS 6 5 6 . 2 9 5 ( 6 ) , t h e Board may "supplement t h e o r d e r o f t h e r e f e r e e and make such 
d i s p o s i t i o n o f t h e case as i t d etermines t o be a p p r o p r i a t e . " 

There i s s u b s t a n t i a l evidence t o s u p p o r t t h e Board's h o l d i n g t h a t t h e 
c l a i m was compensable. 

A f f i r m e d . 

J ORS 656.054 now p r o v i d e s : 

" ( 1 ) A compensable i n j u r y t o a s u b j e c t w orker w h i l e i n t h e 
employ o f a noncomplying employer i s compensable t o t h e same e x t e n t 
as i f t h e employer had comp l i e d w i t h ORS 656.001 t o 656.794. The 
d i r e c t o r s h a l l r e f e r t h e c l a i m f o r such an i n j u r y t o t h e S t a t e 
A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n w i t h i n 60 days o f t h e d a t e t h e 
d i r e c t o r has n o t i c e o f t h e c l a i m . A c l a i m f o r compensation made by 
such a wo r k e r s h a l l be processed by t h e S t a t e A c c i d e n t I n s u r a n c e 
Fund C o r p o r a t i o n i n t h e same manner as a c l a i m made by a w o r k e r 
employed by a c a r r i e r - i n s u r e d employer, except t h a t t h e t i m e w i t h i n 
w h i c h t h e f i r s t i n s t a l m e n t o f compensation i s t o be p a i d , p u r s u a n t 
t o ORS 6 5 6 . 2 6 2 ( 4 ) , s h a l l n o t b e g i n t o r u n u n t i l t h e d i r e c t o r has 
r e f e r r e d t h e c l a i m t o t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n . 
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" ( 2 ) Whenever a s u b j e c t worker s u f f e r s a compensable i n j u r y 
w h i l e i n t h e employ o f a noncomplying employer, t h e d i r e c t o r s h a l l , 
a f t e r an o r d e r c l o s i n g t h e c l a i m has become f i n a l , s e r v e upon t h e 
employer a n o t i c e o f proposed p e n a l t y t o be assessed p u r s u a n t t o ORS 
656.735(3) . 

" ( 3 ) I n a d d i t i o n t o , and n o t i n l i e u o f , any c i v i l p e n a l t i e s 
assessed p u r s u a n t t o ORS 656.735, a l l c o s t s t o t h e I n d u s t r i a l A c c i 
d e n t Fund o f a c l a i m processed under s u b s e c t i o n (1) o f t h i s s e c t i o n 
s h a l l be a l i a b i l i t y o f t h e noncomplying employer. Such c o s t s i n 
c l u d e compensation, r e a s o n a b l e a d m i n i s t r a t i v e c o s t s and any a t t o r n e y 
f e e s awarded t o t h e c l a i m a n t , b u t do n o t i n c l u d e assessments f o r r e 
s e r v e s i n t h e I n s u r a n c e and Finance Fund. The d i r e c t o r s h a l l r e 
c o v e r such c o s t s f r o m t h e employer. The d i r e c t o r s h a l l p r o v i d e by 
r e g u l a t i o n f o r t h e I n s u r a n c e and Finance Fund t o r e i m b u r s e , on a 
p e r i o d i c b a s i s , t h e I n d u s t r i a l A c c i d e n t Fund f o r any c o s t s i t i n c u r s 
under t h i s s e c t i o n . When t h e d i r e c t o r p r e v a i l s i n any a c t i o n 
b r o u g h t p u r s u a n t t o t h i s s u b s e c t i o n , t h e d i r e c t o r i s e n t i t l e d t o r e 
c o v e r f r o m t h e noncomplying employer c o u r t c o s t s and a t t o r n e y f e e s 
e n t i t l e d by t h e d i r e c t o r . " 

There have been amendments t o t h e s t a t u t e s i n c e t h e d i s p u t e d c l a i m s e t t l e m e n t , 
b u t none p e r t a i n s t o t h i s case. 

4 We n o t e , a f t e r t h e d a t e o f t h e s e t t l e m e n t , t h e Board amended OAR 438-05-
040(10) t o p r o v i d e : 

" ' P a r t y ' means a c l a i m a n t , an employer, i n c l u d i n g a noncom
p l y i n g employer, t h e SAIF c o r p o r a t i o n as p r o c e s s i n g agent i n cases 
under ORS 656.054, and an i n s u r e r . " 
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C i t e as 107 Or App 452 (1991) June 5, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

JEFFREY BENZINGER, Respondent, 
and 

SHARON BYERS, SANDRA COLLINS, RICHARD FRIEND, TEDDY MOUNTON and BLAIN YOUNG, 
P l a i n t i f f s , 

v. 
OREGON DEPARTMENT OF INSURANCE AND FINANCE, a c t i n g t h r o u g h t h e WORKERS' 

COMPENSATION DIVISION APPELLATE UNIT, agencies o f t h e STATE OF OREGON,Appellant. 
(9102-01201; CA A69059) 

Appeal f r o m C i r c u i t C o u r t , Multnomah County. 
H a r l H. Haas, Judge. 
Argued and s u b m i t t e d May 6, 1991. 
K e n d a l l M. Barnes, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

a p p e l l a n t . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , 
V i r g i n i a L. L i n d e r , S o l i c i t o r General and M i c h a e l D. Reynolds, A s s i s t a n t 
A t t o r n e y G e n e r a l , Salem. 

Rob e r t K. U d z i e l a , P o r t l a n d , argued t h e cause f o r r e s p o n d e n t . W i t h him on 
t h e b r i e f were Dan O'Leary and P o z z i , W i l s o n , A t c h i s o n , O'Leary & Conboy, 
P o r t l a n d . 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 
RICHARDSON, P.J. 
A f f i r m e d . 

B e n z i n g e r ( p l a i n t i f f ) , a w o r k e r s ' compensation c l a i m a n t , b r o u g h t t h i s 
p r o c e e d i n g under ORS 183.490, t o compel defendant Workers' Compensation D i v i s i o n 
t o p r o c e s s h i s r e q u e s t f o r r e c o n s i d e r a t i o n o f a c l a i m c l o s u r e w i t h i n 15 days 
f r o m t h e d a t e o f r e q u e s t t h e r e f o r , " p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 6 ) ( a ) , as amended by 
Oregon Laws 1990, c h a p t e r 2, s e c t i o n 16. 2 P l a i n t i f f contends t h a t d e f e n d a n t ' s 
f a i l u r e t o complete r e c o n s i d e r a t i o n w i t h i n 15 days v i o l a t e d t h e s t a t u t e . Defen
d a n t contends t h a t t h e 15-day l i m i t i s n o t mandatory. The t r i a l c o u r t agreed 
w i t h p l a i n t i f f and conclud e d " t h a t t h e s t a t u t e i s c l e a r on i t [ s ] f a c e . " Defen
d a n t a p p e a l s , and we a f f i r m . 

D efendant's f i r s t assignment i s , i n essence, t h a t t h e c o u r t e r r e d i n con
c l u d i n g t h a t t h e 15-day l i m i t i n ORS 65 6 . 2 6 8 ( 6 ) ( a ) i s mandatory. I t f i r s t a r 
gues t h a t t h e word " s h a l l " i s n o t always mandatory and does n o t compel t h e t r i a l 
c o u r t ' s c o n c l u s i o n . A l t h o u g h we do n o t d i s a g r e e w i t h t h a t a b s t r a c t p r o p o s i t i o n , 
t h e word i s f a c i a l l y mandatory when used i n a s t a t u t e t h a t p r e s c r i b e s a t i m e 
l i m i t f o r p e r f o r m i n g an a c t . As defendant a l l b u t concedes, t h e p r i n c i p a l Ore
gon a u t h o r i t y t h a t i t found t o s u p p o r t t h e c o n t r a r y c o n c l u s i o n was i m p l i c i t l y 
o v e r r u l e d i n Anaconda Company v. Dept. of Rev., 278 Or 723, 736, 65 P2d 1084 
(1977) ( H o w e l l , J . , d i s s e n t i n g ) . I n any ev e n t , a l t h o u g h " a u t h o r i t y " can be 
f o u n d t o s u p p o r t j u s t about any p r o p o s i t i o n , t h e general r u l e , s t a t e d i n 
Stanley, Adm. v. Mueller, 211 Or 198, 208, 315 P2d 125 ( 1 9 5 7 ) , i s t h a t " [ i ] t i s 
e l e m e n t a r y t h a t ' s h a l l ' connotes t h e i m p e r a t i v e . " We con c l u d e t h a t t h e word i s 
mandatory as used i n ORS 6 5 6 . 2 6 8 ( 6 ) ( a ) . 

1 The o t h e r p l a i n t i f f s ' a c t i o n s a r e b e i n g h e l d i n t h e t r i a l c o u r t p e n d i n g 
d i s p o s i t i o n o f t h i s case. The t r i a l c o u r t e n t e r e d a f i n a l judgment under ORCP 
67B. 

2 The 1990 amendments have n o t been p u b l i s h e d i n t h e Oregon Rev i s e d S t a t u t e s as 
o f t h e d a t e o f t h i s o p i n i o n . 
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D e f e n d a n t ' s more f e r v e n t l y u rged c o n t e n t i o n i s t h a t , f u n c t i o n a l l y and i n 
t h e l i g h t o f t h e r e q u i r e m e n t s o f o t h e r s t a t u t e s , i t i s i m p o s s i b l e f o r i t t o com
p l y w i t h a 15-day r e q u i r e m e n t f o r t h e c o m p l e t i o n o f e v e r y r e q u e s t f o r r e c o n s i d 
e r a t i o n t o w h i c h t h e s t a t u t e a p p l i e s . Hence, defendant m a i n t a i n s , t h e l e g i s l a 
t u r e c o u l d n o t have i n t e n d e d i t t o be a mandatory r e q u i r e m e n t and, t o a v o i d an 
abs u r d r e s u l t , we s h o u l d n o t g i v e e f f e c t t o t h e l i t e r a l words o f t h e s t a t u t e . 
We r e c e n t l y r e i t e r a t e d i n Southwood Homeowners v. City Council of Philomath, 106 
Or App 2 1 , 806 P2d 162 (1 9 9 1 ) : 

"We n o t e d i n Dennehy v. C i t y o f P o r t l a n d , [87 Or App 33, 40-41, 740 
P2d 806 ( 1 9 8 7 ) ] , t h a t t h e 'absurd r e s u l t s ' d o c t r i n e s h o u l d be used 
s p a r i n g l y , because i t e n t a i l s t h e r i s k o f j u d i c i a l d i s p l a c e m e n t o f 
l e g i s l a t i v e p o l i c y on t h e b a s i s o f j u d i c i a l s p e c u l a t i o n t h a t t h e 
l e g i s l a t u r e c o u l d n o t have meant what i t u n m i s t a k a b l y s a i d . I n t h i s 
i n s t a n c e , t h e r e i s n o t h i n g t h a t we can say i s absurd i n t h e l i t e r a l 
r e a d i n g o f t h e s t a t u t e . " 106 Or App a t 24. 

See also Anaconda Company v. Dept. of Rev., supra, 278 Or a t 729. 

S i m i l a r l y , h e r e , t h e r e i s n o t h i n g even a r g u a b l y absurd i n a l i t e r a l r e a d 
i n g o f t h e s t a t u t e . Defendant's r e f e r e n c e s t o such f a c t o r s as i t s c a s e l o a d and 
t h e need f o r more e x t e n s i v e c o n s i d e r a t i o n t h a n can be a c h i e v e d w i t h i n 15 days 
may d e m o n s t r a t e t h a t compliance w i t h t h e s t a t u t e i s d i f f i c u l t and w o u l d r e q u i r e 
t h e s a c r i f i c e o f competing e q u i t i e s and even t h a t t h e s t a t u t e may be i l l -
a d v i s e d . However, i t i s ha r d t o imagine a c l e a r e r case f o r t h e a d m o n i t i o n t h a t 
t h e argument must be addressed t o t h e l e g i s l a t u r e . We agree w i t h p l a i n t i f f and 
t h e t r i a l c o u r t t h a t t h e s t a t u t e means what i t says. 

D e f e n d a n t ' s second assignment a s s a i l s t h e t r i a l c o u r t ' s e x c l u s i o n o f c e r 
t a i n e v i d e n c e t h a t d e f e n d a n t c h a r a c t e r i z e s as l e g i s l a t i v e h i s t o r y and t h a t would 
suggest t h a t t h e 15-day l i m i t was u n i n t e n d e d o r "was a m i s t a k e i n t h e d r a f t i n g 
p r o c e s s . " Because t h e language o f t h e s t a t u t e has a c l e a r meaning, t h e e v i d e n c e 
c o u l d have had no e f f e c t on t h e d e c i s i o n o f t h e case. 

Defendant makes t h r e e o t h e r assignments t h a t r e q u i r e no d i s c u s s i o n . 

A f f i r m e d . 

C i t e as 107 Or App 468 (1991) June 5, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f W i l l i a m T. S h i e l d s , C l a i m a n t . 

TRI-MET, INC., P e t i t i o n e r , 
v. 

WILLIAM T. SHIELDS, Respondent. 
(89-02938, 89-02937; CA A66363) 

J u d i c i a l Review fr o m Workers' Compensation Board. 
Argued and s u b m i t t e d March 13, 1991. 
S c o t t H. T e r r a l l , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . On t h e b r i e f 

were E r i c R. M i l l e r and T e r r a l l & M i l l e r , P o r t l a n d . 
Steven T. Fagenstrom, P o r t l a n d , argued t h e cause f o r r e s p o n d e n t . W i t h him on 

t h e b r i e f were C h a r l e s D. C o l e t t and G a l t o n , S c o t t & C o l e t t , P o r t l a n d . 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
Reversed. 
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Employer p e t i t i o n s f o r r e v i e w o f an o r d e r o f t h e Workers' Compensation 
Board a w a r d i n g c l a i m a n t e m p l o y e r - p a i d a t t o r n e y f e e s . 

C l a i m a n t s u f f e r e d compensable i n j u r i e s t o h i s r i g h t knee i n August, 1984, 
and F e b r u a r y , 1986. The 1986 c l a i m was c l o s e d w i t h a d e t e r m i n a t i o n o r d e r on 
August 1, 1986, w i t h no award o f permanent p a r t i a l d i s a b i l i t y (PPD). On August 
26, 1986, a d e t e r m i n a t i o n o r d e r c l o s e d t h e 1984 c l a i m w i t h an award o f 15 p e r 
c e n t PPD. 

C l a i m a n t r e q u e s t e d a h e a r i n g on t h e e x t e n t o f h i s d i s a b i l i t y . A t t h e 
h e a r i n g , employer argued t h a t t h e permanent d i s a b i l i t y award s h o u l d have been 
made f o r t h e 1986 c l a i m , r a t h e r t h a n f o r t h e 1984 c l a i m . The r e f e r e e agreed and 
amended t h e August 26, 1986, d e t e r m i n a t i o n o r d e r t o e l i m i n a t e t h e PPD award and 
amended t h e August 1, 1986, d e t e r m i n a t i o n o r d e r t o award 15 p e r c e n t PPD. The 
r e f e r e e s t a t e d t h a t , " [ b ] e c a u s e t h e employer has a l r e a d y p a i d c l a i m a n t on t h e 
1984 c l a i m , t h a t award may be t r e a t e d as an advance a g a i n s t t h e 15 p e r c e n t award 
o r d e r e d on t h e 1986 c l a i m , r e s u l t i n g i n no n e t payment t o c l a i m a n t . " C l a i m a n t 
was n o t awarded a t t o r n e y f e e s , because t h e r e had been no i n c r e a s e i n h i s d i s 
a b i l i t y award. 

C l a i m a n t sought r e v i e w o f t h e r e f e r e e ' s o r d e r and, on J a n u a r y 5, 1989, t h e 
Board a f f i r m e d t h e r e f e r e e on t h e m e r i t s b u t h e l d t h a t , a l t h o u g h no a d d i t i o n a l 
c ompensation was t o be p a i d t o c l a i m a n t , c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o a 
f e e p a i d o u t o f t h e i n c r e a s e d award f o r t h e 1986 i n j u r y . C l a i m a n t d i d n o t seek 
r e v i e w o f t h e Board's o r d e r , which became f i n a l . 

L a t e r , c l a i m a n t r e q u e s t e d a h e a r i n g , c o n t e n d i n g t h a t employer had f a i l e d 
t o pay h i s a t t o r n e y f e e s as r e q u i r e d by t h e Board's o r d e r . The r e f e r e e h e l d 
t h a t employer had no o b l i g a t i o n t o pay c l a i m a n t ' s a t t o r n e y f e e s and t h a t t h e y 
must be p a i d by c l a i m a n t o u t o f t h e award o f compensation p r e v i o u s l y p a i d t o 
c l a i m a n t . The Board r e v e r s e d t h e r e f e r e e and, r e l y i n g on OAR 438-15-090, h e l d 
t h a t t h e f e e s s h o u l d be p a i d by employer. 

OAR 438-15-090(2) p r o v i d e s : 

"An a t t o r n e y f e e which has been a u t h o r i z e d under t h e s e r u l e s t o 
be p a i d o u t o f i n c r e a s e d compensation awarded by a r e f e r e e , t h e 
Board o r a c o u r t s h a l l n o t be s u b j e c t t o any o f f s e t based upon p r i o r 
overpayment o f compensation t o t h e c l a i m a n t . " 

The r u l e i s a l i m i t a t i o n on an employer's r i g h t t o o f f s e t an award o f compensa
t i o n . I f a c l a i m a n t r e c e i v e s an i n c r e a s e d award o f compensation, o u t o f w h i c h 
an award o f a t t o r n e y f e e s i s p a y a b l e , b u t payment o f t h e award i s o f f s e t by a 
p r i o r overpayment, t h a t p o r t i o n o f t h e award t h a t would have been p a i d t o t h e 
c l a i m a n t ' s a t t o r n e y as a t t o r n e y fees i s n o t s u b j e c t t o an o f f s e t . 

The Board h e l d t h a t i t s e a r l i e r d e c i s i o n t o g i v e employer a " c r e d i t " on 
t h e award f o r t h e 1986 c l a i m because o f an "overpayment" on t h e 1984 i n j u r y was 
t h e p r o c e d u r a l e q u i v a l e n t o f an o f f s e t . Because t h a t o f f s e t was n o t a v a i l a b l e 
under OAR 438-15-090(2) w i t h r e s p e c t t o t h e amount t h a t w o u l d have been p a i d t o 
c l a i m a n t ' s a t t o r n e y o u t o f t h e i n c r e a s e d award, i t o r d e r e d t h a t employer pay 
t h a t amount t o c l a i m a n t ' s a t t o r n e y . 

Even assuming t h a t t h e a d m i n i s t r a t i v e r u l e d i d n o t a u t h o r i z e t h e Board t o 
a l l o w t h e o f f s e t , i t s January 5, 1989, o r d e r a u t h o r i z e d an o f f s e t o f t h e f u l l 
award and became f i n a l when c l a i m a n t f a i l e d t o seek r e v i e w o f t h a t d e t e r m i n a 
t i o n . I t i s n o t s u b j e c t t o c o l l a t e r a l a t t a c k . There i s no o t h e r b a s i s f o r an 
award o f e m p l o y e r - p a i d a t t o r n e y f e e s . 

Reversed. 
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C i t e as 107 Or App 485 (19911 June 5, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Ralph J. D a v i s , C l a i m a n t . 

FRERES LUMBER CO • / P e t i t i o n e r , 
v. 

RALPH J . DAVIS, YOUNG & MORGAN and LIBERTY NORTHWEST INSURANCE, Respondents. 
(WCB 88-16048 and 88-20680; CA A66812) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d A p r i l 19, 1991. 
J e r r y K. Brown, M c M i n n v i l l e , argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f was Cummins, Brown, Goodman, F i s h & P e t e r s o n , P.C., M c M i n n v i l l e . 
W i l l a r d E. Fox, Salem, argued t h e cause f o r respondent D a v i s . W i t h him on 

t h e b r i e f was A l l e n , S t o r t z , Fox, Susee & Olson, Salem. 
S t a f f o r d H a z e l e t t , P o r t l a n d , argued t h e cause f o r r e s p o n d e n t s Young & Morgan 

and L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n . W i t h him on t h e b r i e f was Da v i s 
and B o s t w i c k , P o r t l a n d . 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
ROSSMAN, J . 
A f f i r m e d . 

F r e r e s Lumber Co. ( F r e r e s ) seeks r e v i e w o f an o r d e r o f t h e Workers' 
Compensation Board r e v e r s i n g t h e r e f e r e e and h o l d i n g t h a t i t , and n o t Young & 
Morgan (Y & M), i s r e s p o n s i b l e f o r c l a i m a n t ' s low back c o n d i t i o n . 

C l a i m a n t i n j u r e d h i s low back i n February, 1984, w h i l e w o r k i n g f o r F r e r e s 
as a heavy equipment mechanic. He had a p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e . 
Dr. M e l g a r d , a n e u r o l o g i s t , c o n f i r m e d t h a t h i s low back problems were due t o t h e 
i n j u r y . C l a i m a n t l o s t two weeks o f work and t h e n r e t u r n e d t o m o d i f i e d work f o r 
about f i v e weeks, when he was t e r m i n a t e d . He began t o work f o r Y & M i n Septem
b e r , 1984, as a heavy equipment mechanic. The c l a i m a g a i n s t F r e r e s was ac c e p t e d 
and c l o s e d by a d e t e r m i n a t i o n o r d e r i n November, 1984. 

C l a i m a n t has n o t been p a i n f r e e s i n c e t h e 1984 i n j u r y . The p a i n has g r a d 
u a l l y s p r e a d f r o m h i s low back t o h i s h i p s . He has missed t i m e f r o m work as a 
r e s u l t . X-rays t a k e n i n November, 1987, showed, i n t h e d o c t o r ' s words, "no s i g 
n i f i c a n t changes" s i n c e 1984. I n J u l y , 1988, Melgard r e q u e s t e d an MRI, w h i c h 
showed " b u l g i n g d i s k s a t L2 t h r o u g h S I w i t h o u t s i g n i f i c a n t n e u r a l impingement." 
C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h F r e r e s and a new c l a i m w i t h Y & M. 
Both d e n i e d c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . The r e f e r e e and t h e Board f o u n d 
t h a t c l a i m a n t ' s c o n d i t i o n was compensable by F r e r e s as an a g g r a v a t i o n o f t h e 
1984 i n j u r y . 

F r e r e s c o n t e n d s , f i r s t , t h a t t h e Board's f i n d i n g i s n o t s u p p o r t e d by sub
s t a n t i a l e v i d e n c e . There i s s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h e Board's c o n c l u 
s i o n t h a t c l a i m a n t ' s employment w i t h Y & M d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o 
h i s back c o n d i t i o n . The o p i n i o n s o f Melgard and Western M e d i c a l C o n s u l t a n t s 
s u p p o r t t h e v i e w t h a t , a l t h o u g h c l a i m a n t ' s symptoms have become d i s a b l i n g , t h e y 
do n o t r e p r e s e n t a change i n t h e u n d e r l y i n g c o n d i t i o n . 

F r e r e s a l s o argues t h a t t h e Board a p p l i e d an i n c o r r e c t s t a n d a r d o f p r o o f . 
I n s u p p o r t o f i t s c o n c l u s i o n t h a t F r e r e s d i d n o t e s t a b l i s h t h a t t h e employment 
a t Y & M i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c o n d i t i o n , t h e Board s a i d : 

" A l t h o u g h we n o t e t h a t c l a i m a n t has b u l g i n g d i s c s a t L2 t h r o u g h 
S I , we do n o t f i n d such changes s i g n i f i c a n t . X-rays and CAT scans 
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were done by Salem H o s p i t a l i n A p r i l 1984 and November 1987. The 
November 1987 r e p o r t s t a t e d t h a t appearances had n o t changed s i g n i f 
i c a n t l y s i n c e A p r i l 1984. A l s o , t h e Western M e d i c a l C o n s u l t a n t s 
compared x - r a y s d a t e d March 6, 1984, June 22, 1988 and December 7, 
1988 and foun d t h a t t h e y a l l showed s i m i l a r f i n d i n g s . The o n l y MRI 
was done i n June 1988. I t showed b u l g i n g d i s c s a t L2 t h r o u g h S I 
w i t h o u t s i g n i f i c a n t n e u r a l impingement. Thus, t a k i n g t h e d i a g n o s t i c 
t e s t s as a whole, we do not f i n d t h a t c l a i m a n t ' s b u l g i n g d i s c s r e p 
r e s e n t a p a t h o l o g i c a l w o rsening o f c l a i m a n t ' s c o n d i t i o n by [ t h e em
ployment a t Y & M]." 

F r e r e s contends t h a t t h a t shows t h a t t h e Board i m p r o p e r l y a p p l i e d a " s i g n i 
f i c a n t " change s t a n d a r d o f p r o o f , when a l l t h a t had t o be shown was any change 
i n t h e u n d e r l y i n g c o n d i t i o n . 

The argument i s n o t w e l l t a k e n . I t i s c l e a r f r o m t h e Board's o p i n i o n t h a t 
i t a p p l i e d t h e c o r r e c t t e s t . I n t h e quoted p a r a g r a p h , t h e Board s i m p l y d i s 
cusses m e d i c a l r e p o r t s t h a t show t h a t t h e changes i n c l a i m a n t ' s c o n d i t i o n a r e 
n o t c l i n i c a l l y s i g n i f i c a n t . I t was p r o p e r f o r t h e Board t o r e l y on t h a t e v i 
dence t o s u p p o r t i t s c o n c l u s i o n t h a t F r e r e s had n o t e s t a b l i s h e d t h a t t h e employ
ment a t Y & M had i n d e p e n d e n t l y c o n t r i b u t e d t o a wo r s e n i n g o f h i s c o n d i t i o n . 

A f f i r m e d . 

C i t e as 107 Or App 494 (1991) June 5, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Donna E. Aschbacher, C l a i m a n t . 

AETNA CASUALTY CO. and ST. VINCENT HOSPITAL, P e t i t i o n e r s , 
v. 

DONNA E. ASCHBACHER, Respondent. 
WCB 88-07257; CA A61687) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d June 20, 1990. 
Thaddeus J. H e t t l e , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r s . W i t h him on 

t h e b r i e f was Scheminske & Lyons, P o r t l a n d . 
J. M i c h a e l Casey, P o r t l a n d , argued t h e cause f o r r e s p o n d e n t . W i t h him on t h e 

b r i e f was D o b l i e & A s s o c i a t e s , P o r t l a n d . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 
DEITS, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 

Employer seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board t h a t 
r e v e r s e d t h e r e f e r e e and h e l d t h a t c l a i m a n t ' s low back c o n d i t i o n i s compensable. 
The Board d e c i d e d t h a t , under ORS 656.802(1), c l a i m a n t c o u l d r e c e i v e b e n e f i t s 
f o r worsened symptoms w i t h o u t e s t a b l i s h i n g t h a t her u n d e r l y i n g d i s e a s e had wors
ened, i f she pr o v e d t h a t her work was a m a t e r i a l c o n t r i b u t i n g cause o f t h e wors
ened symptoms. Employer contends t h a t t h e Board e r r e d i n i t s i n t e r p r e t a t i o n o f 
t h e 1987 1 amendments t o ORS 656.802(1), b o t h w i t h r e s p e c t t o i t s c o n c l u s i o n 
t h a t t h e m a t e r i a l c o n t r i b u t i n g cause s t a n d a r d a p p l i e s t o t h i s t y p e o f occupa
t i o n a l d i s e a s e c l a i m and i n i t s c o n c l u s i o n t h a t i t was n o t ne c e s s a r y t o p r o v e a 

1 The 1987 amendments t o ORS 656.802 became e f f e c t i v e J a n u a r y 1, 1988. 
Or Laws 1987, ch 713, 4. 



Aetna C a s u a l t y v. Aschbacher 2064 

w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . We agree and r e v e r s e . 

Van N a t t a ' s 

The f a c t s a r e u n d i s p u t e d . A t t h e t i m e o f t h e h e a r i n g , c l a i m a n t was a 52-
y e a r - o l d p h l e b o t o m i s t who c o l l e c t e d b l o o d samples f r o m h o s p i t a l p a t i e n t s . She 
had worked f u l l - t i m e f o r t w e n t y y e a r s b e f o r e she l e f t work i n 1980. She r e 
t u r n e d t o h e r j o b i n 1984 and worked an average o f two t o t h r e e days p e r week. 
She s t o o d o r wa l k e d most o f her s h i f t . I n December, 1987, she began t o have 
p a i n i n t h e c a l f o f her low e r r i g h t l e g about f o u r hours a f t e r b e g i n n i n g work. 
By March, 1988, t h e p a i n had worsened and was b e g i n n i n g e a r l i e r i n h e r workday. 
Her p h y s i c i a n r e f e r r e d her t o Dr. W a l l e r , a neurosurgeon, who d i a g n o s e d a degen
e r a t i v e s p i n a l d i s c and a n a r r o w i n g o f t h e foramen l u m b o s a c r a l d i s c space w i t h 
f o r a m i n a l s t e n o s i s on t h e r i g h t s i d e . He s a i d t h a t t h e p a i n i n t h e c a l f was a 
symptom o f a p r e e x i s t i n g low back c o n d i t i o n t h a t was caused by "normal degenera
t i v e changes w i t h a g i n g . " W a l l e r p r e s c r i b e d c o n s e r v a t i v e t h e r a p y . However, 
c l a i m a n t ' s p a i n c o n t i n u e d , and she missed work. She f i l e d a w o r k e r s ' compensa
t i o n c l a i m on March 4, 1988, f o r her low back c o n d i t i o n . She l e f t work on A p r i l 
4, 1988, and, as o f t h e t i m e o f t h e h e a r i n g , she had n o t r e t u r n e d t o work. She 
c o n t i n u e d t o have p a i n i n her r i g h t l e g when she was on her f e e t f o r more t h a n 
t h r e e h o u r s a t a t i m e . 

A f t e r a h e a r i n g on c o m p e n s a b i l i t y , t h e r e f e r e e d e c i d e d t h a t c l a i m a n t had 
no t p r o v e d a compensable o c c u p a t i o n a l d i s e a s e under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . The 
Board r e v e r s e d . I t h e l d t h a t , under t h e 1987 amendments t o ORS 6 5 6 . 8 0 2 ( 1 ) , a 
c l a i m a n t no l o n g e r needs t o prove t h a t work was the major c o n t r i b u t i n g cause o f 
a c o n d i t i o n , as had been r e q u i r e d under Dethlefs v. Hyster Co., 295 Or 298, 310, 
667 P2d 487 ( 1 9 8 3 ) . I n s t e a d , i t d e t e r m i n e d t h a t a c l a i m a n t o n l y has t o p r o v e 
t h a t t h e work was a m a t e r i a l c o n t r i b u t i n g cause o f t h e c o n d i t i o n . The Board 
a l s o d e c i d e d t h a t , under t h e amended s t a t u t e , c l a i m a n t d i d n o t need t o p r o v e 
t h a t her u n d e r l y i n g d i s e a s e had worsened, as had been r e q u i r e d under Weller v. 
Union Carbide, 288 Or 27, 602 P2d 259 (1979). I n s t e a d , i t c o n c l u d e d t h a t a 
c l a i m i s compensable even i f t h e c l a i m a n t has o n l y worsened symptoms, i f t h e y 
a r e d i s a b l i n g and r e q u i r e m e d i c a l s e r v i c e s . I t t h e n h e l d t h a t , even t h o u g h 
c l a i m a n t ' s u n d e r l y i n g d i s e a s e had n o t worsened, her c l a i m i s compensable because 
her work m a t e r i a l l y c o n t r i b u t e d t o worsened symptoms t h a t a r e d i s a b l i n g and r e 
q u i r e m e d i c a l s e r v i c e s . 

Employer f i r s t argues t h a t t h e Board e r r e d i n c o n c l u d i n g t h a t t h e 1987 
amendments t o t h e o c c u p a t i o n a l d i s e a s e s t a t u t e r e q u i r e c l a i m a n t o n l y t o p r o v e 
t h a t her employment was a m a t e r i a l c o n t r i b u t i n g cause o f her c o n d i t i o n , r a t h e r 
t h a n t h e m a j o r c o n t r i b u t i n g cause. B e f o r e t h e 1987 amendments, " o c c u p a t i o n a l 
d i s e a s e " was d e f i n e d i n ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) as 

" [ a ] n y d i s e a s e o r i n f e c t i o n a r i s i n g o u t o f and i n t h e scope o f em
p l o y m e n t , and t o w h i c h an employee i s n o t o r d i n a r i l y s u b j e c t e d o r 
exposed o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment 
t h e r e i n . " 

I n 1987, t h e d e f i n i t i o n o f " o c c u p a t i o n a l d i s e a s e " was amended t o r e a d : 

" ( a ) Any disease or infection a r i s i n g o u t o f and i n t h e c o u r s e 
o f employment caused by i n g e s t i o n o f , a b s o r p t i o n o f , i n h a l a t i o n o f 
o r c o n t a c t w i t h d u s t , fumes, v a p o r s , gasses, r a d i a t i o n o r o t h e r 
c o n d i t i o n s o r substances t o which an employee is not ordinarily 
subjected or exposed other than during a period of regular actual 
employment therein, and which r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s 
i n p h y s i c a l o r m e n t a l d i s a b i l i t y o r d e a t h . 

" ( b ) Any m e n t a l d i s o r d e r a r i s i n g o u t o f and i n t h e c o u r s e o f 
employment and w h i c h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n 
p h y s i c a l o r m e n t a l d i s a b i l i t y o r d e a t h . 
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" ( c ) Any s e r i e s o f t r a u m a t i c events o r o c c u r r e n c e s a r i s i n g o u t o f 
and i n t h e course o f employment which r e q u i r e s m e d i c a l s e r v i c e s o r 
r e s u l t s i n p h y s i c a l d i s a b i l i t y o r d e a t h . " (Emphasis s u p p l i e d . ) 

The Board concl u d e d t h a t t h e language i n ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , " t o w h i c h an 
employee i s n o t o r d i n a r i l y s u b j e c t e d o r exposed o t h e r t h a n d u r i n g a p e r i o d o f 
r e g u l a r a c t u a l employment," had been t h e f o u n d a t i o n f o r t h e c o u r t ' s c o n c l u s i o n 
i n Dethlefs v. Hyster Co., supra, 295 Or a t 307, t h a t o c c u p a t i o n a l d i s e a s e 
c l a i m s must be c o n s i d e r e d under t h e major c o n t r i b u t i n g cause s t a n d a r d . The 
Board reasoned t h a t , because t h e 1987 l e g i s l a t u r e i n c l u d e d t h e same phra s e i n 
s u b s e c t i o n ( a ) , w h i c h governs exposure t o substances, b u t d i d n o t use i t i n sub
s e c t i o n s (b) and ( c ) , w h i c h r e l a t e t o c l a i m s f o r m e n t a l d i s o r d e r s and "a s e r i e s 
o f t r a u m a t i c e v e n t s , " o c c u p a t i o n a l d i s e a s e c l a i m s under s u b s e c t i o n s (b) and (c) 
need o n l y be c o n s i d e r e d under t h e m a t e r i a l c o n t r i b u t i n g cause s t a n d a r d . I t t h e n 
went on t o c o n c l u d e t h a t , because i n i t s view t h e language o f t h e s t a t u t e was 
c l e a r , i t was unnecessary t o c o n s i d e r t h e l e g i s l a t i v e h i s t o r y o f t h e amendment. 

A l t h o u g h t h e c o u r t i n Dethlefs d i d r e f e r t o t h e quot e d p h r a s e , i t con
c l u d e d t h a t " [ t j h e t e x t o f t h e s t a t u t e does n o t p r o v i d e a c l e a r answer as t o 
c o m p e n s a b i l i t y . " Dethlefs v. Hyster Co., supra, 295 Or a t 309. (Emphasis i n 
o r i g i n a l . ) I n i t s a n a l y s i s o f t h e s t a t u t e , t h e c o u r t f i r s t r e j e c t e d t h e vi e w 
t h a t t h e " p r o p e r t e s t i s whether t h e d i s e a s e was caused s o l e l y by t h e work e n v i 
ronment." I t a l s o r e j e c t e d t h e s u g g e s t i o n s o f amicus curiae t h a t a c l a i m a n t 
o n l y needs t o p r o v e t h a t o n - t h e - j o b exposure was a m a t e r i a l c o n t r i b u t i n g cause. 
On t h e b a s i s o f i t s u n d e r s t a n d i n g o f l e g i s l a t i v e h i s t o r y and t h e purpose o f t h e 
s t a t u t e , t h e c o u r t h e l d t h a t , f o r an o c c u p a t i o n a l d i s e a s e t o be compensable, t h e 
work e n v i r o n m e n t had t o be i t s major cause. A c c o r d i n g l y , we do n o t t h i n k t h a t 
Dethlefs compels t h e c o n c l u s i o n t h a t o m i s s i o n o f t h e quot e d p h r a s e f r o m subsec
t i o n s (b) and ( c ) means t h a t t h e s t a n d a r d o f p r o o f f o r o c c u p a t i o n a l d i s e a s e 
c l a i m s i s material c o n t r i b u t i n g cause. The s u b s e c t i o n s , i n f a c t , say n o t h i n g 
a b out what t h e s t a n d a r d i s . We conclude t h a t t h e language o f ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) 
and ( c ) i s ambiguous and t h a t , t h e r e f o r e , i t i s necessary f o r us t o i n t e r p r e t 
i t . 

I n i n t e r p r e t i n g a s t a t u t e , t h e i n t e n t i o n o f t h e l e g i s l a t u r e i s t o be 
f o l l o w e d i f p o s s i b l e . ORS 174.020; Fifth Avenue Corporation v. Washington 
County, 282 Or 591, 581 P2d 50 (1 9 7 8 ) . The l e g i s l a t i v e h i s t o r y o f t h e 1987 
amendments was w e l l summarized i n t h i s case i n t h e d i s s e n t i n g o p i n i o n o f bo a r d 
member F e r r i s : 

"The amendments t o ORS 656.802 were p a r t o f t h e 1987 House B i l l 
2271. The impetus f o r HB 2271, and a number o f o t h e r b i l l s i n t r o 
duced d u r i n g t h e 1987 l e g i s l a t i v e s e s s i o n , was t h e 'Oregon Comeback' 
p l a n i n i t i a t e d by Governor N e i l Goldschmidt. One o f t h e p r i m a r y 
g o a l s o f t h i s p l a n was t o s t r e a m l i n e and o t h e r w i s e reduce t h e c o s t 
o f t h e w o r k e r s ' compensation system i n Oregon i n o r d e r t o a t t r a c t o r 
r e t a i n b u s i n e s s f o r t h e s t a t e . I n accordance w i t h t h i s g e n e r a l p u r 
pose, one o f t h e major o b j e c t i v e s o f HB 2271 was t o r e s t r i c t t h e 
c o m p e n s a b i l i t y o f ment a l s t r e s s c l a i m s . Tape R e c o r d i n g , Senate Com
m i t t e e on Labor, A p r i l 23, 1987, Tape 120, Side A a t 164-66 ( s t a t e 
ment o f R e p r e s e n t a t i v e S h i p r a c k , Chairman o f t h e House Committee on 
L a b o r ) . 

"When HB 2271 was o r i g i n a l l y i n t r o d u c e d , none o f t h e p a r a g r a p h s 
o f t h e r e v i s e d d e f i n i t i o n o f an o c c u p a t i o n a l d i s e a s e c o n t a i n e d t h e 
Dethlefs language o r any o t h e r language e x p r e s s i n g a quantum o f 
c o n t r i b u t i o n a p p l i c a b l e t o c l a i m s under t h e s e c t i o n . D u r i n g p u b l i c 
h e a r i n g s conducted on t h e b i l l by t h e House Committee on Labor, some 
o f t h e w i t n e s s e s p o i n t e d o u t t h a t t h e absence o f such language 
c r e a t e d an a m b i g u i t y . Tape Recording, House Committee on Labor, 
March 6, 1987, Tape 49, Side A a t 446-85 ( t e s t i m o n y o f Mr. 
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F r a n c e s c o n i ) ; I d . , Tape 48, s i d e B a t 27-52 ( t e s t i m o n y o f Mr. 
S n a r s k i s ) . One o f t h e s e w i t n e s s e s n o t e d t h a t i f t h i s a m b i g u i t y was 
c o n s t r u e d t o mean ' m a t e r i a l c o n t r i b u t i n g cause,' i t would be much 
e a s i e r f o r c l a i m a n t s t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f a l l occupa
t i o n a l d i s e a s e s , i n c l u d i n g s t r e s s - r e l a t e d m e n t a l d i s o r d e r s , and t h a t 
t h i s w o u l d be c o n t r a r y t o one o f t h e major purposes o f HB 2271." 

A f t e r t h a t , t h e l e g i s l a t u r e r e t a i n e d t h e p r e v i o u s and now d i s p u t e d language i n 
ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; however, i t d i d n o t i n c l u d e i t i n t h e new s u b s e c t i o n s (b) and 
( c ) . 

We f i n d no gui d a n c e as t o why t h e l e g i s l a t u r e used t h e language i n subsec
t i o n ( a ) , b u t n o t i n s u b s e c t i o n s (b) and ( c ) . However, a f t e r r e v i e w i n g t h e l e g 
i s l a t i v e h i s t o r y , we concl u d e t h a t t h e l e g i s l a t u r e d i d n o t i n t e n d t o change t h e 
s t a n d a r d o f p r o o f f o r t h e l a t t e r k i n d s o f o c c u p a t i o n a l d i s e a s e c l a i m s . We h o l d 
t h a t t h e s t a n d a r d o f p r o o f f o r p r o v i n g a l l t y p e s o f o c c u p a t i o n a l d i s e a s e c l a i m s 
under ORS 6 5 6 . 8 0 2 ( 1 ) , as amended i n 1987, remains t h e major c o n t r i b u t i n g cause. 

As d i s c u s s e d above, t h e purpose o f t h e 1987 l e g i s l a t i o n was t o redu c e t h e 
c o s t s o f w o r k e r s ' compensation and, s p e c i f i c a l l y , t o r e s t r i c t t h e c o m p e n s a b i l i t y 
o f s t r e s s c l a i m s . The Board's i n t e r p r e t a t i o n o f ORS 656.802(1) w o u l d do j u s t 
t h e o p p o s i t e . There i s no i n d i c a t i o n i n t h e l e g i s l a t i v e r e c o r d t h a t t h e l e g i s 
l a t u r e i n t e n d e d t h a t r e s u l t . Not o n l y would t h e Board's i n t e r p r e t a t i o n o f t h e 
s t a t u t e r e s u l t i n a s i g n i f i c a n t change i n t h e s t a n d a r d o f p r o o f f o r o c c u p a t i o n a l 
d i s e a s e c l a i m s , i t w o u ld c r e a t e d i f f e r e n t l e v e l s o f p r o o f f o r d i f f e r e n t t y p e s o f 
o c c u p a t i o n a l d i s e a s e c l a i m s . Claims based on exposure t o t o x i c fumes under sub
s e c t i o n (a) w o u l d have t o be proven under t h e major c o n t r i b u t i n g cause s t a n d a r d , 
b u t c l a i m s based on m e n t a l d i s o r d e r s o r "a s e r i e s o f t r a u m a t i c e v e n t s " w o u l d 
o n l y need t o be p r o v e n under a m a t e r i a l c o n t r i b u t i n g cause s t a n d a r d . There i s 
no r a t i o n a l e f o r t h a t d i s t i n c t i o n , and t h e r e i s no i n d i c a t i o n i n t h e l e g i s l a t i v e 
h i s t o r y t h a t t h a t r e s u l t was i n t e n d e d . 

Our c o n c l u s i o n i s a l s o s u p p o r t e d by t h e subsequent l e g i s l a t i v e h i s t o r y . 
As s t a t e d i n 1000 Friends of Oregon v. Wasco County Court, 299 Or 344, 358 n 15, 
703 P2d 297 ( 1 9 8 5 ) : 

"Amendments t o an a c t may be r e s o r t e d t o f o r t h e d i s c o v e r y o f t h e 
l e g i s l a t i v e i n t e n t i n t h e enactment amended, Kaiser Cement v. Tax 
Com., 250 Or 374, 378, 443 P2d 233, 235 ( 1 9 6 8 ) , and i f ' t h e amendment 
' f o l l o w s i m m e d i a t e l y and a f t e r c o n t r o v e r s i e s have a r i s e n as t o t h e 
t r u e c o n s t r u c t i o n o f t h e p r i o r law i t i s e n t i t l e d t o g r e a t w e i g h t ' 
i n i n t e r p r e t i n g t h e amended s t a t u t e . Kaiser Cement [v. Tax Com., 
supra,] 250 Or a t 378, 443 P2d a t 235, quoting Holman Tfr. SPPLE Co. 
v. Portland, 196 Or 551, 566, 249 P2d 175, 182, 250 P2d 929 ( 1 9 5 2 ) . " 

A f t e r t h e 1987 amendments were adopted, t h e y became t h e s u b j e c t o f c o n t r o 
v e r s y . I n May, 1990, t h e s p e c i a l s e s s i o n o f t h e l e g i s l a t u r e a g a i n amended t h e 
s t a t u t e . I t i s a p p a r e n t f r o m t h e r e c o r d o f t h e 1990 amendments t h a t t h e l e g i s 
l a t u r e never i n t e n d e d t o change t h e s t a n d a r d o f p r o o f f o r o c c u p a t i o n a l d i s e a s e 
c l a i m s i n 1987. The 1990 Report from t h e Governor's Workers' Compensation 
Labor-Management A d v i s o r y Committee t o t h e L e g i s l a t u r e s a i d : 

"The Committee's proposed language i s i n t e n d e d t o a l l o w such 
c l a i m s where t h e worker i s a b l e t o show t h e work a c t i v i t y was t h e 
major contributing cause o f t h e di s e a s e o r i t s w o r s e n i n g . T h i s 
e x p r e s s l y s t a t e s t h e law as i t had been i n t e r p r e t e d by t h e c o u r t s 
p r i o r t o a 1988 Workers Compensation Board o p i n i o n w h i c h i n t e r p r e t e d 
a s t a t u t o r y a m b i g u i t y t o a p p l y t h e m a t e r i a l c o n t r i b u t i n g cause t e s t . 
The Committee's p r o p o s a l i s i n t e n d e d t o do n o t h i n g more t h a n r e s t o r e 



Van N a t t a ' s Aetna C a s u a l t y v. Aschbacher 2067 

what had been w e l l s e t t l e d case law i n Oregon f o r many y e a r s . " 
M i n u t e s , I n t e r i m S p e c i a l Workers' Compensation Committee, May 3, 
1990, Ex B. 

The " o p i n i o n w h i c h i n t e r p r e t e d a s t a t u t o r y a m b i g u i t y , " r e f e r r e d t o i n t h e 
r e p o r t , i s t h e Board's o p i n i o n i n t h i s case. 

D u r i n g t h e 1990 I n t e r i m S p e c i a l Committee h e a r i n g , a r e p r e s e n t a t i v e o f t h e 
American F e d e r a t i o n o f S t a t e , County and M u n i c i p a l Employees on t h e Governor's 
A d v i s o r y Committee t e s t i f i e d : 

"There was a d e c i s i o n handed down t h a t moved t h e s t a n d a r d t o 
m a t e r i a l c o n t r i b u t i n g f a c t o r * * *. So we f e l t t h a t was a b s o l u t e l y 
n o t t h e i n t e n t o f t h e p a r t i e s l o n g t e r m i n t h e Worker's Comp system 
and needed t o be changed. We needed t o r e i n s t a t e t h e p r e v i o u s 
s t a n d a r d t h a t had e x i s t e d f o r many years and was n o t a s u b j e c t o f 
maj o r c h a l l e n g e * * *." Tape Rec o r d i n g , I n t e r i m S p e c i a l Workers 
Compensation Committee, May 3, 1990, Tape 7, Side A a t 390. 

I t i s c l e a r t h a t t h e l e g i s l a t u r e b e l i e v e d t h a t t h e "major c o n t r i b u t i n g cause" 
s t a n d a r d f o r o c c u p a t i o n a l d i s e a s e s remained t h e law, u n t i l t h e Board d e c i d e d 
t h i s case. R e p r e s e n t a t i v e S h i p r a c k s t a t e d : 

" I w r o t e t h a t s t a t u t e back i n 1987 * * *. We're moving t h e law 
back i n t h i s t o about a year ago, p r i o r t o a d e c i s i o n t h a t I d i s 
a g reed w i t h a t t h e Worker's Comp Board c a l l e d t h e Aschbacher d e c i 
s i o n t h a t ' s on i t s way t o t h e Court o f Appeals. I e x p e c t i t w i l l be 
o v e r t u r n e d a t t h a t l e v e l . I'm g o i n g t o s u p p o r t i n any way I can 
t h a t t h e d e c i s i o n be o v e r t u r n e d and we're s i m p l y p u t t i n g t h e law 
back t o what i t was as much as one year ago i n t h e case o f occupa
t i o n a l d i s e a s e . " Tape Recording, I n t e r i m S p e c i a l Workers Compensa
t i o n Committee, May 3, 1990, Tape 7, Side A a t 010. 

The 1990 l e g i s l a t i v e h i s t o r y shows t h a t i t was never t h e l e g i s l a t u r e ' s i n t e n t t o 
change t h e k i n d o f p r o o f r e q u i r e d f o r o c c u p a t i o n a l d i s e a s e c l a i m s . The p r o o f i n 
t h i s case s h o u l d have been o f a major c o n t r i b u t i n g cause. 

The Board a l s o r e v e r s e d t h e r e f e r e e and concluded t h a t a c l a i m a n t may 
p r o v e an o c c u p a t i o n a l d i s e a s e c l a i m under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) by showing a worsen
i n g o f symptoms o f a p r e e x i s t i n g d i s e a s e w i t h o u t a l s o p r o v i n g a w o r s e n i n g o f t h e 
u n d e r l y i n g d i s e a s e . The Board h e l d t h a t c l a i m a n t ' s c o n d i t i o n was compensable, 
because i t was shown t h a t her work a c t i v i t i e s r e s u l t e d i n i n c r e a s e d symptoms o f 
her u n d e r l y i n g low back c o n d i t i o n , i . e . , l e g p a i n . That h o l d i n g i s d i r e c t l y 
c o n t r a r y t o Weller v. Union Carbide, supra, a t 288 Or 36, i n w h i c h t h e Supreme 
C o u r t h e l d t h a t p r o v i n g a worsening o f symptoms o f a p r e e x i s t i n g d i s e a s e w i t h o u t 
e s t a b l i s h i n g a w o r s e n i n g o f t h e u n d e r l y i n g d i s e a s e does n o t e s t a b l i s h a compens
a b l e o c c u p a t i o n a l d i s e a s e . The Board r e c o g n i z e d t h e h o l d i n g i n W e l l e r b u t con
c l u d e d t h a t i t i s i n a p p l i c a b l e t o o c c u p a t i o n a l d i s e a s e c l a i m s based on ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) , e n a c t e d i n 1987. 

We c o n c l u d e t h a t t h e 1987 amendments d i d n o t a f f e c t t h e a p p l i c a b i l i t y o f 
Weller and t h a t c l a i m a n t was s t i l l r e q u i r e d t o prove a w o r s e n i n g o f her 
u n d e r l y i n g c o n d i t i o n . As d i s c u s s e d above, b e f o r e t h e 1987 amendments an 
" o c c u p a t i o n a l d i s e a s e " was d e f i n e d as 

" [ a ] n y d i s e a s e o r i n f e c t i o n a r i s i n g o u t o f and i n t h e scope o f 
employment, and t o which an employee i s n o t o r d i n a r i l y s u b j e c t e d o r 
exposed o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment 
t h e r e i n . " 
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A f t e r t h e 1987 amendments, s u b s e c t i o n ( a ) , r e l a t i n g t o o c c u p a t i o n a l d i s e a s e 
c l a i m s based on exposure t o substances, s t i l l i n c l u d e d t h e language "any d i s e a s e 
o r i n f e c t i o n . " However, t h e new s u b s e c t i o n ( c ) d i d n o t i n c l u d e t h a t language. 
The Board c o n c l u d e d t h a t t h e l e g i s l a t u r e ' s f a i l u r e t o use t h e t e r m "any d i s e a s e 
o r i n f e c t i o n " and i t s use o f " s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s " means 
t h a t an o c c u p a t i o n a l d i s e a s e c l a i m under s u b s e c t i o n ( c ) may be e s t a b l i s h e d by 
p r o v i n g i n c r e a s e d symptoms o f a p r e e x i s t i n g d i s e a s e w i t h o u t p r o v i n g a w o r s e n i n g 
o f t h e u n d e r l y i n g c o n d i t i o n . 

As t h e Board r e c o g n i z e d , t h e language o f ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) does n o t 
d i r e c t l y a d dress t h e q u e s t i o n o f whether a wo r s e n i n g o f t h e d i s e a s e must be 
p r o v e n . T h e r e f o r e , i t i s a g a i n necessary t o examine t h e l e g i s l a t i v e h i s t o r y o f 
t h e change i n t h e language o f t h e s t a t u t e . I t appears f r o m t h e l e g i s l a t i v e 
h i s t o r y t h a t t h e purpose o f t h e language "any s e r i e s o f t r a u m a t i c e v e n t s o r 
o c c u r r e n c e s " was t o make i t c l e a r t h a t w o r k e r s ' compensation c l a i m s i n v o l v i n g 
p h y s i c a l o v e r u s e o f a body p a r t a r e t o be t r e a t e d as o c c u p a t i o n a l d i s e a s e s 
r a t h e r t h a n as i n j u r i e s . 

I n t e s t i m o n y b e f o r e t h e Senate Labor Committee, a r e p r e s e n t a t i v e o f t h e 
Oregon T r i a l Lawyers' A s s o c i a t i o n was askedabout t h e purpose o f s u b s e c t i o n ( c ) . 
He r e p l i e d : 

"That, i s t h e overuse syndrome-type cases [ s i c ] where t h e r e ' s n o t ex
p o s u r e t o a n y t h i n g t o x i c o r a n y t h i n g h a r m f u l b u t s i m p l y t h e o v e r u s e 
o f a body p a r t , a h i p , an elbow and w r i s t , something o f t h a t n a t u r e , 
may —may become an o c c u p a t i o n a l d i s e a s e . And we d e a l w i t h t h a t now 
w i t h i n t h e e x i s t i n g d e f i n i t i o n , b u t t h e House a t t e m p t e d t o make a 
s p e c i a l d e f i n i t i o n so t h e r e would be no q u e s t i o n t h a t t h a t was an 
o c c u p a t i o n a l d i s e a s e . 

" P r i m a r i l y , Madam A d m i n i s t r a t o r , I b e l i e v e t h a t h i s t o r y shows 
t h e r e was a con c e r n t h a t a s e r i e s o f t r a u m a t i c e v e n t s s h o u l d be 
c o n s i d e r e d an i n j u r y and n o t a d i s e a s e because i t i s a c t u a l l y a 
s e r i e s o f — l e t ' s use t h e w r i s t , a s e r i e s o f t r a u m a t i c e v e n t s . A 
t r a u m a t i c e v e n t i s g e n e r a l l y c o n s i d e r e d an i n j u r y b u t i n j u r y laws 
a r e c o n s i d e r a b l y e a s i e r t o prove t h a n d i s e a s e law, and the House 
felt that those sorts of conditions should be under the more strict 
occupational disease standard. I argued for an injury standard, but 
it's here as an occupational disease. I hope I answered your 
question." Tape R e c o r d i n g , Senate Committee on Labor, A p r i l 30, 
1987, Tape 133, Side A a t 070-086. (Emphasis s u p p l i e d . ) 

There i s no i n d i c a t i o n i n t h e l e g i s l a t i v e r e c o r d o f any i n t e n t t o change t h e 
a p p l i c a b i l i t y o f Weller t o t h i s t y p e o f o c c u p a t i o n a l d i s e a s e c l a i m . I t i s 
u n l i k e l y t h a t t h e l e g i s l a t u r e would make such a s i g n i f i c a n t change i n t h e law 
w i t h o u t making a r e c o r d o f i t . 

The Board r e l i e d on t h e c o u r t ' s r e a s o n i n g i n Wright v. SAIF, 289 Or 
323, 613 P2d 755 ( 1 9 8 0 ) . However, Wright i n v o l v e d t h e i n t e r p r e t a t i o n o f a d i f 
f e r e n t s t a t u t o r y scheme, and t h e c o u r t ' s r e a s o n i n g does n o t s u p p o r t t h e Board's 
c o n c l u s i o n h e r e . Wright i n v o l v e d a c l a i m under former ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) , w h i c h 
r e l a t e d t o o c c u p a t i o n a l d i s e a s e c l a i m s by f i r e f i g h t e r s and d e f i n e d "occupa
t i o n a l d i s e a s e " as 

" [ d ] e a t h , d i s a b i l i t y o r impairment o f h e a l t h o f f i r e f i g h t e r s * * 
*, caused by any d i s e a s e o f t h e lun g s o r r e s p i r a t o r y t r a c t , h y p e r 
t e n s i o n o r c a r d i o v a s c u l a r - r e n a l d i s e a s e , and r e s u l t i n g f r o m t h e i r 
employment as f i r e f i g h t e r s . " 
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Under t h e f i r e f i g h t e r p r o v i s i o n s o f t h e Worker's Compensation Law, any " c o n d i 
t i o n o r im p a i r m e n t o f h e a l t h " i s presumed t o r e s u l t f r o m a f i r e f i g h t e r ' s em
pl o y m e n t . Former ORS 656.802(2). I t was argued i n Wright t h a t , under Weller, a 
f i r e f i g h t e r c l a i m a n t must prove a worsening o f an u n d e r l y i n g d i s e a s e i n o r d e r 
f o r i n c r e a s e d symptoms t o be compensable. The c o u r t h e l d t h a t W e l l e r i s n o t 
a p p l i c a b l e : 

"ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) p r o v i d e s t h a t an ' o c c u p a t i o n a l d i s e a s e ' means 
'death, d i s a b i l i t y o r impairment of health o f f i r e m e n * * *.' The 
language o f ORS 656.802(2) p r o v i d e s t h a t 'any c o n d i t i o n o r i m p a i r 
ment o f h e a l t h , ' a r i s i n g under 6 5 6 . 8 0 2 ( 1 ) ( b ) i s presumed t o r e s u l t 
f r o m a f i r e m a n ' s employment. T h i s language i s markedly d i f f e r e n t 
f r o m t h e terms ' i n j u r y , d i s e a s e , o r i n f e c t i o n , ' and i n c l u d e s i n t h e 
p r e s u m p t i o n o f c o m p e n s a b i l i t y a worsening o f symptoms as w e l l as a 
wo r s e n i n g o f t h e u n d e r l y i n g d i s e a s e . To re a d t h e words 'impairment 
o f h e a l t h ' t o e x c l u d e symptomatology would i g n o r e t h e a l l - i n c l u s i v e 
p h r a s e chosen by t h e l e g i s l a t u r e . " 289 Or a t 335. (Emphasis i n 
o r i g i n a l . ) 

Here, t h e Board concluded t h a t t h e language "any s e r i e s o f t r a u m a t i c 
e v e n t s o r o c c u r r e n c e s " i s comparable t o t h e t e r m "impairment o f h e a l t h " i n t h e 
f i r e f i g h t e r s t a t u t e . We d i s a g r e e . As t h e c o u r t h e l d i n Wright, " i m p a i r m e n t o f 
h e a l t h " i s an e x t r e m e l y broad t e r m and i s markedly d i f f e r e n t f r o m " i n j u r y , d i s 
ease, o r i n f e c t i o n , " w h i c h was analy z e d i n Weller. However, h e r e , t h e p e r t i n e n t 
language i s n o t markedly d i f f e r e n t from t h e terms d i s c u s s e d i n W e l l e r . The word 
" t r a u m a t i c " means i n j u r i o u s . Webster's Ninth New Collegiate Dictionary 1256 
(1 9 9 0 ) . The language o f t h e new s u b s e c t i o n ( c ) was n o t a l l i n c l u s i v e , as i s 
"im p a i r m e n t o f h e a l t h . " I t i s l i m i t e d t o o c c u p a t i o n a l d i s e a s e c l a i m s based on a 
s e r i e s o f i n j u r i e s . We conclude t h a t t h e 1987 enactment o f s u b s e c t i o n ( c ) d i d 
no t make Weller i n a p p l i c a b l e and t h a t c l a i m a n t had t o p r o v e a w o r s e n i n g o f her 
p r e e x i s t i n g d i s e a s e . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C i t e as 107 Or App 510 (1991) June 5, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Karen J. Maroon, C l a i m a n t . 

KAREN J. MAROON, P e t i t i o n e r , 
v. 

GREAT WESTERN CONSTRUCTION and STATE ACCIDENT INSURANCE FUND, Respondents. 
(WCB No. 89-13721; CA A66206) 

J u d i c i a l Review f r o m Workers Compensation Board. 
Argued and s u b m i t t e d A p r i l 12, 1991. 
M a r g a r e t H. Leek L e i b e r a n , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h 

h e r on t h e b r i e f were Dennis Henninger and L e i b e r a n & Gazeley, P o r t l a n d . 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t SAIF. W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , 
and V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

No appearance f o r respondent Great Western C o n s t r u c t i o n . 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
DE MUNIZ, J. 
Reversed and remanded f o r pr o c e e d i n g s n o t i n c o n s i s t e n t w i t h t h i s o p i n i o n . 
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C l a i m a n t seeks r e v i e w o f a Workers' Compensation Board o r d e r a f f i r m i n g t h e 
r e f e r e e ' s d e n i a l o f her c l a i m on t h e ground t h a t she was a s o l e p r o p r i e t o r and 
had n o t e l e c t e d coverage f o r h e r s e l f p u r s u a n t t o ORS 656.128. 1 

I n 1986, c l a i m a n t began w o r k i n g as a bookkeeper f o r Mike Maroon, who was 
d o i n g b u s i n e s s as G r e a t Western C o n s t r u c t i o n Company (Great W e s t e r n ) . I n 1987, 
she m a r r i e d Maroon and c o n t i n u e d w o r k i n g . I n August, 1988, she f i l e d an a p p l i 
c a t i o n w i t h SAIF f o r w o r k e r s ' compensation i n s u r a n c e f o r Great Western, l i s t i n g 
h e r s e l f as i t s p r e s i d e n t and s o l e p r o p r i e t o r . The a p p l i c a t i o n s t a t e d t h a t SAIF 
"does n o t p r o v i d e coverage f o r a s o l e p r o p r i e t o r . " I n f a c t , under ORS 656.027, 
a s o l e p r o p r i e t o r i s n o t c o n s i d e r e d t o be a s u b j e c t worker f o r purposes o f work
e r s ' c o mpensation. I f t h e r e i s t o be coverage, t h e s o l e p r o p r i e t o r must e l e c t 
i t , p u r s u a n t t o ORS 656.128. Claimant d i d n o t e l e c t coverage. I n August, 1988, 
SAIF i s s u e d a p o l i c y i n t h e name o f c l a i m a n t , as p r e s i d e n t , d o i n g b u s i n e s s as 
Great Western. 

I n p r o c e s s i n g t h e a p p l i c a t i o n , SAIF l e a r n e d t h a t Great Western was r e g i s 
t e r e d as an assumed b u s i n e s s name o f Mike Maroon and t h a t c l a i m a n t d i d n o t have 
t h e r i g h t t o use t h e name. I t n o t i f i e d c l a i m a n t t h a t i t c o u l d n o t show Great 
Western as an assumed b u s i n e s s name f o r c l a i m a n t under t h e p o l i c y , because t h e 
name was r e g i s t e r e d t o a n o t h e r i n d i v i d u a l . I t a d v i s e d c l a i m a n t t o c o n t a c t t h e 
C o r p o r a t i o n D i v i s i o n t o c o r r e c t t h e r e g i s t r a t i o n . SAIF r e c e i v e d no response 
f r o m c l a i m a n t . The l e t t e r a l s o s t a t e d t h a t an i n d i v i d u a l p r o p r i e t o r o f a b u s i 
ness i s p e r s o n a l l y c o v e r e d o n l y i f t h e p r o p r i e t o r ' s name appears on t h e " s o l e 
p r o p r i e t o r endorsement." Because c l a i m a n t had n o t e l e c t e d coverage f o r h e r s e l f , 
her name d i d n o t appear on t h e endorsement. 

G r e a t Western s u b c o n t r a c t e d r o o f i n g work. I n A p r i l , 1989, one o f i t s 
r o o f e r s q u i t , and c l a i m a n t r e p l a c e d t h e worker as an a p p r e n t i c e r o o f e r . On May 

1 ORS 656.128 p r o v i d e s : 

" ( 1 ) Any pe r s o n who i s a s o l e p r o p r i e t o r , o r a member o f a 
p a r t n e r s h i p , may make w r i t t e n a p p l i c a t i o n t o an i n s u r e r t o become 
e n t i t l e d as a s u b j e c t worker t o compensation b e n e f i t s . Thereupon, 
t h e i n s u r e r may accept such a p p l i c a t i o n and f i x a c l a s s i f i c a t i o n and 
an assumed m o n t h l y wage a t which such person s h a l l be c a r r i e d on t h e 
p a y r o l l as a wo r k e r f o r purposes o f computa t i o n s under t h i s c h a p t e r . 

" ( 2 ) When t h e a p p l i c a t i o n i s accepted, such person t h e r e u p o n i s 
s u b j e c t t o t h e p r o v i s i o n s and e n t i t l e d t o t h e b e n e f i t s o f t h i s chap
t e r . The p e r s o n s h a l l p r o m p t l y n o t i f y t h e i n s u r e r whenever t h e 
s t a t u s o f t h e pe r s o n as an employer o f s u b j e c t w o r k e r s changes. Any 
s u b j e c t w o r k e r employed by such a person a f t e r t h e e f f e c t i v e d a t e o f 
t h e e l e c t i o n o f t h e person s h a l l , upon b e i n g employed, be c o n s i d e r e d 
c o v e r e d a u t o m a t i c a l l y by t h e same g u a r a n t y c o n t r a c t t h a t c o v e r s such 
p e r s o n . 

" ( 3 ) No c l a i m s h a l l be a l l o w e d o r p a i d under t h i s s e c t i o n , 
e x c e p t upon c o r r o b o r a t i v e evidence i n a d d i t i o n t o t h e e v i d e n c e o f 
t h e c l a i m a n t . 

" ( 4 ) Any pe r s o n s u b j e c t t o t h i s c h a p t e r as a worker as p r o v i d e d 
i n t h i s s e c t i o n may c a n c e l such e l e c t i o n by g i v i n g w r i t t e n n o t i c e t o 
t h e i n s u r e r . The c a n c e l l a t i o n s h a l l become e f f e c t i v e a t 12 m i d n i g h t 
e n d i n g t h e day o f f i l i n g t h e n o t i c e w i t h t h e i n s u r e r . " 
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4, she f e l l t h r o u g h a h o l e i n a r o o f and s u s t a i n e d massive head, neck and s h o u l 
d e r i n j u r i e s and a r u p t u r e d s p l e e n . SAIF d e n i e d her c l a i m f o r b e n e f i t s on t h e 
gr o u n d t h a t i t d i d n o t i n s u r e Great Western. 

The r e f e r e e u p h e l d SAIF's d e n i a l . She reasoned, f i r s t , t h a t t h e p o l i c y 
t h a t c l a i m a n t had o b t a i n e d , which was f o r a s o l e p r o p r i e t o r s h i p , d i d n o t cover 
t h e employees o f Great Western, because t h a t name was r e g i s t e r e d t o Mike Maroon, 
n o t t o c l a i m a n t , and t h e r e g i s t r a t i o n had never been changed. A d d i t i o n a l l y , she 
h e l d t h a t t h e p o l i c y d i d n o t p r o v i d e coverage f o r c l a i m a n t p e r s o n a l l y , because 
she had n o t e l e c t e d coverage under ORS 656.128(1). The Board a f f i r m e d t h o s e 
d e t e r m i n a t i o n s , and we agree t h a t t h e y a r e c o r r e c t . 

The Board a l s o " [ a ] g r e e d w i t h t h e Referee t h a t c l a i m a n t was a s o l e p r o p r i 
e t o r . " We n o t e , i n i t i a l l y , t h a t t h e r e f e r e e and t h e Board d i d n o t e x p r e s s l y 
f i n d , as SAIF s u g g e s t s , t h a t c l a i m a n t was t h e s o l e p r o p r i e t o r o f Great Western. 
I n f a c t , t h e Board s t a t e d t h a t " c l a i m a n t was n o t i n s u r e d as an i n d i v i d u a l d o i n g 
b u s i n e s s as" Great Western. The Board's d e t e r m i n a t i o n t h a t c l a i m a n t was n o t 
c o v e r e d p e r s o n a l l y appears t o have been based o n l y on t h e c o n c l u s i o n t h a t , under 
he r p o l i c y as a s o l e p r o p r i e t o r , she had n o t e l e c t e d t o be c o v e r e d p e r s o n a l l y . 

D e s p i t e t h a t , t h e Board h e l d t h a t , "because we f i n d t h a t c l a i m a n t was a 
s o l e p r o p r i e t o r and t h a t she had n o t e l e c t e d coverage, we do n o t r e a c h t h e 
m e r i t s o f c l a i m a n t ' s argument t h a t she was a s u b j e c t employee a t t h e t i m e o f her 
i n j u r y . " The Board's d e c i s i o n appears t o have been based on t h e assumption 
t h a t c l a i m a n t c o u l d n o t be b o t h a s o l e p r o p r i e t o r and an employee o f t h e same 
b u s i n e s s , i n t h e absence o f an e l e c t i o n . That i s a c o r r e c t a s s u m p t i o n . 

However, as t h e Board found, c l a i m a n t was n o t i n s u r e d as t h e s o l e 
p r o p r i e t o r o f Great Western. A d d i t i o n a l l y , we concl u d e t h a t , i f t h e Board's 
o p i n i o n i s r e a d t o c o n t a i n t h e f i n d i n g t h a t c l a i m a n t was, i n f a c t , t h e s o l e 
p r o p r i e t o r o f Great Western, s u b s t a n t i a l e v i d e n c e does n o t s u p p o r t i t . The o n l y 
e v i d e n c e t o s u p p o r t t h e f i n d i n g i s t h a t c l a i m a n t r e p r e s e n t e d h e r s e l f t o be t h e 
s o l e p r o p r i e t o r o f Great Western i n t h e a p p l i c a t i o n f o r w o r k e r s ' compensation 
i n s u r a n c e and i n o t h e r documents s u b m i t t e d t o SAIF. A l l t h e o t h e r e v i d e n c e 
weighs so h e a v i l y a g a i n s t a f i n d i n g t h a t Great Western was c l a i m a n t ' s b u s i n e s s 
t h a t t h e Board c o u l d n o t r e a s o n a b l y have found t h a t c l a i m a n t was i t s s o l e 
p r o p r i e t o r . 2 Younger v. City of Portland, 305 Or 346, 356, 752 P2d 262 ( 1 9 8 8 ) . 

Because c l a i m a n t was n o t , i n f a c t , t h e s o l e p r o p r i e t o r o f G r e a t Western, 
and was n o t i n s u r e d as such, she c o u l d be covered under t h e Workers' 
Compensation Law as a s u b j e c t worker o f Great Western. The r e f e r e e f o u n d t h a t 
c l a i m a n t was n o t a s u b j e c t worker o f Great Western, because she was n o t p a i d f o r 
her s e r v i c e s . The Board d i d n o t d e c i d e t h e i s s u e because o f i t s m i s t a k e n b e l i e f 
t h a t c l a i m a n t c o u l d n o t be a s u b j e c t worker. A c c o r d i n g l y , we remand t h e case 
f o r t h e Board t o c o n s i d e r whether c l a i m a n t was a s u b j e c t w o r k e r o f Great 
Western. 

Reversed and remanded f o r p r o c e e d i n g s n o t i n c o n s i s t e n t w i t h t h i s o p i n i o n . 

2 For example, t h e r e f e r e e found: 

"Mike Maroon was t h e s o l e manager o f t h e b u s i n e s s . He h i r e d and f i r e d , o b t a i n e d 
b u s i n e s s , purchased m a t e r i a l s , e s t i m a t e d j o b s , t r a i n e d and s u p e r v i s e d . C l a i m a n t 
was t h e bookkeeper and o f f i c e worker. She shared i n t h e p r o f i t s and l o s s e s t o 
t h e e x t e n t any f a m i l y member n a t u r a l l y would. She i n no way had any c o n t r o l 
o v e r t h e p r o f i t s o r j o b s u n d e r t a k e n , e x e r c i s e d m i n i m a l , i f any, s u p e r v i s i o n , and 
was n o t p e r s o n a l l y r e s p o n s i b l e f o r making up any o f t h e b u s i n e s s l o s s e s . " 
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C i t e as 107 Or App 545 (1991) June 12, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f M i l l i e M. C r o c k e t t , C l a i m a n t . 

BAKER INDUSTRIES and CNA INSURANCE COMPANIES, P e t i t i o n e r s , 
v. 

MILLIE M. CROCKETT, Respondent. 
(WCB 89-03462; CA A66108) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d A p r i l 22, 1991. 
J e r a l d P. Keene, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r s . W i t h him on t h e 

b r i e f was R o b e r t s , R e i n i s c h , MacKenzie, W i l s o n & Healey, P o r t l a n d . 
B r e n t W e l l s , Eugene, argued t h e cause f o r respondent. W i t h him on t h e b r i e f 

was Malagon, Moore & Johnson, Eugene. 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
RIGGS, J. 
A f f i r m e d . 

Employer seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
a f f i r m i n g and a d o p t i n g t h e r e f e r e e ' s o r d e r r e q u i r i n g payment o f compensation f o r 
f o o d n e c e s s a r y f o r c l a i m a n t ' s w e i g h t l o s s program. We a f f i r m . 

The p a r t i e s s u b m i t t e d t h e case t o t h e r e f e r e e on t h e s e s t i p u l a t e d f a c t s : 

" C l a i m a n t s u s t a i n e d an i n d u s t r i a l i n j u r y on May 29, 1987. The 
c l a i m was ac c e p t e d and i s c u r r e n t l y i n open s t a t u s . C l a i m a n t i s 
obese and a w e i g h t r e d u c t i o n program has been recommended. She 
wis h e s t o p a r t i c i p a t e i n t h e N u t r i - S y s t e m s w e i g h t l o s s program. The 
i n s u r e r has approved c l a i m a n t ' s p a r t i c i p a t i o n i n t h e program and 
agrees t o pay t h e necessary e n r o l l m e n t f e e s . 

" I n a d d i t i o n t o t h e c o s t o f t h e N u t r i - S y s t e m s program i t s e l f i s 
t h e s e p a r a t e w e e k l y c o s t f o r f o o d used i n t h e program. The f o o d i s 
produced e x c l u s i v e l y by Nut r i - S y s t e m s and can o n l y be purchased by 
p a r t i c i p a n t s i n t h e program. P a r t i c i p a n t s o r d e r f o o d f r o m N u t r i -
Systems and t h e o r d e r s a r e f i l l e d by program p e r s o n n e l . 

"The a n t i c i p a t e d c o s t o f Nutr i - S y s t e m s f o o d f o r c l a i m a n t i s 
a p p r o x i m a t e l y $55.00 p e r week. T h i s i n c l u d e s t h r e e meals p e r day. 
C l a i m a n t has a l r e a d y p a i d f o r seven weeks o f f o o d a t a c o s t o f 
$385.00. 

" I t i s n o t p o s s i b l e t o p a r t i c i p a t e i n t h e N u t r i - S y s t e m s program 
w i t h o u t t h e purchase and use o f Nut r i - S y s t e m s f o o d . " 

Employer contends t h a t t h e Board e r r e d i n awarding c l a i m a n t compensation 
f o r f o o d a s s o c i a t e d w i t h t h e w e i g h t l o s s program, because c l a i m a n t was s i m u l t a 
n e o u s l y r e c e i v i n g t e m p o r a r y t o t a l d i s a b i l i t y (TTD) b e n e f i t s . I t argues t h a t , 
because TTD b e n e f i t s a r e i n t e n d e d t o p r o v i d e an i n j u r e d w o r k e r ' s maintenance 
d u r i n g r e c o v e r y , a w a r d i n g s e p a r a t e payments f o r f o o d amounts t o d o u b l e compensa
t i o n . 

C l a i m a n t argues t h a t employer has agreed t h a t t h e w e i g h t l o s s program i s 
compensable. The N u t r i - S y s t e m s f o o d i s an i n t e g r a l p a r t o f t h a t program, and 
c l a i m a n t cannot p a r t i c i p a t e w i t h o u t i t . She contends t h a t , because t h e f o o d i s 
a r e a s o n a b l e and necessary component o f t h e approved program, employer s h o u l d 
pay f o r t h e c o s t o f t h e e n t i r e program, i n c l u d i n g t h e f o o d . 
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We agree. Employer approved c l a i m a n t ' s p a r t i c i p a t i o n i n t h e N u t r i - S y s t e m s 
w e i g h t r e d u c t i o n program. Claimant cannot p a r t i c i p a t e i n t h e program u n l e s s she 
buys t h e N u t r i - S y s t e m s f o o d . Not o n l y i s t h e f o o d a r e a s o n a b l e and necessary 
a s p e c t o f t h e t o t a l program, employer agreed t o pay f o r t h e program. The 
Board d i d n o t e r r i n awarding compensation f o r t h e N u t r i - S y s t e m s f o o d . 

A f f i r m e d . 

C i t e as 107 Or App 565 (1991) June 12, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Doro t h y J. Hayes, C l a i m a n t . 

DOROTHY J. HAYES, P e t i t i o n e r , 
v. 

COOS CURRY MANPOWER, SAIF CORPORATION and SAFEWAY STORES, INC., Respondents. 
(WCB 88-06310, 88-08392; CA A65602) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d February 20, 1991. 
Eve l e e n Henry, Eugene, argued t h e cause f o r p e t i t i o n e r . W i t h her on t h e b r i e f 

was Rasmussen & Henry, Eugene. 
John A. R e u l i n g , J r . , A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s Coos C u r r y Manpowerand SAIF Corp. W i t h him on t h e b r i e f were Dave 
Frohnmayer, A t t o r n e y G e n e r a l , and V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

Kenneth K l e i n s m i t h , P o r t l a n d , argued t h e cause f o r r e s p o n d e n t Safeway S t o r e s , 
I n c . W i t h him on t h e b r i e f was Meyers & Ra d l e r , P o r t l a n d . 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
PER CURIAM 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f a Workers' Compensation Board o r d e r d e n y i n g her 
a t t o r n e y f e e s under ORS 656.386(1). We a f f i r m . 

C l a i m a n t has a for m o f asthma, f o r which SAIF's i n s u r e d , Coos C u r r y 
Manpower (Coos), a c c e p t e d r e s p o n s i b i l i t y i n 1980. She began e x p e r i e n c i n g i n 
c r e a s e d symptoms i n 1987, a f t e r she began w o r k i n g f o r Safeway. She f i l e d an 
a g g r a v a t i o n c l a i m a g a i n s t Coos, f o r which SAIF d e n i e d r e s p o n s i b i l i t y . C l a i m a n t 
sought a h e a r i n g and moved t o j o i n Safeway, a s e l f - i n s u r e d employer. Safeway 
d e n i e d b o t h c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . A f t e r t h e h e a r i n g , b u t b e f o r e 
t h e d e c i s i o n , t h e p a r t i e s s t i p u l a t e d t h a t Coos would a c c e p t t h e a g g r a v a t i o n 
c l a i m and t h a t Safeway's d e n i a l would be a f f i r m e d . The p a r t i e s r e s e r v e d t h e 
i s s u e o f a t t o r n e y f e e s f o r t h e r e f e r e e t o d e c i d e . The r e f e r e e e n t e r e d an o r d e r 
d i s m i s s i n g w i t h p r e j u d i c e c l a i m a n t ' s r e q u e s t f o r a h e a r i n g , e x c e p t on t h e i s s u e 
o f a t t o r n e y f e e s , and o r d e r e d Safeway t o pay $4650 i n f e e s . The Board r e v e r s e d 
t h a t award, r e a s o n i n g t h a t c l a i m a n t had not f i n a l l y p r e v a i l e d a g a i n s t Safeway, 
because i t s d e n i a l was a f f i r m e d . 

C l a i m a n t contends t h a t she i s e n t i t l e d t o a t t o r n e y f e e s f r o m e i t h e r Coos 
o r Safeway under ORS 656.386(1). She i s n o t . Jones v. OSCI, 107 Or App 78, 
P2d ( 1 9 9 1 ) . 

A f f i r m e d . 
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C i t e as 107 Or App 594 (1991) June 19, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f R i c h a r d J. P e t e r s , C l a i m a n t . 

RICHARD J. PETERS, P e t i t i o n e r , 
v. 

DOUBLE DD TRUCKING and LIBERTY NORTHWEST INSURANCE CORPORATION, Respondents. 
WCB 86-01810; CA A64056) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d November 2 1 , 1990. 
J. M i c h a e l A l e x a n d e r , Salem, argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f was B u r t , Swanson, Lathen, Alexander & McCann, Salem. 
S t a f f o r d J. H a z e l e t t , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t s . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 
RICHARDSON, P.J. 
A f f i r m e d . 

I n t h i s w o r k e r s ' compensation case, c l a i m a n t seeks r e v i e w o f t h e Board's 
d e n i a l o f compensation. The s o l e i s s u e i s whether c l a i m a n t i s a " s u b j e c t 
w o r k e r " under ORS 656.027. We a f f i r m . 

C l a i m a n t r e q u e s t e d a h e a r i n g on employer's d e n i a l o f h i s c l a i m t o r e c o v e r 
f o r i n j u r i e s s u s t a i n e d i n a 1985 t r u c k i n g a c c i d e n t . The p r i m a r y i s s u e was 
whether c l a i m a n t was a " s u b j e c t worker" o f Double DD T r u c k i n g ( e m p l o y e r ) o r 
whether he was an independent c o n t r a c t o r . The r e f e r e e found t h a t employer had 
t h e r i g h t t o c o n t r o l c l a i m a n t and t h a t , t h e r e f o r e , he was a s u b j e c t w o r k e r and 
e n t i t l e d t o w o r k e r s ' compensation b e n e f i t s . Employer appealed t o t h e Board, 
w h i c h r e v e r s e d t h e r e f e r e e ' s o p i n i o n , c o n c l u d i n g t h a t c l a i m a n t was an in d e p e n 
d e n t c o n t r a c t o r . The Board found: 

" C l a i m a n t was 56 yea r s o l d a t t h e t i m e o f h e a r i n g . I n F e b r u a r y , 
1985, c l a i m a n t and Mr. Ganoe agreed t o be t r u c k d r i v i n g p a r t n e r s . 
A t t h a t t i m e , Ganoe had an agreement w i t h Double DD T r u c k i n g L i n e s 
I n c . ( t h e i n s u r e d i n t h i s case) t o d r i v e a t r u c k and d e l i v e r l o a d s 
f o r them. That agreement i n c l u d e d t h a t Ganoe would be p a i d by t h e 
l o a d ; t h a t no t a x e s would be t a k e n from t h e l o a d s e t t l e m e n t ; t h a t 
t h e amount o f t h e l o a d s e t t l e m e n t would be a p e r c e n t o f t h e l o a d ; 
t h a t Ganoe would pay f o r a l l o f h i s expenses ( i . e . , gas, o i l , f o o d , 
l o d g i n g , e t c . ) i n h a u l i n g t h e l o a d ; t h a t Ganoe would c a l l t h e main 
o f f i c e t o r e c e i v e new assignments upon c o m p l e t i n g a l o a d ; t h a t Ganoe 
c o u l d r e f u s e assignments; t h a t t h e r e q u i r e m e n t o f s u c c e s s f u l l y com
p l e t i n g an assignment was t o t i m e l y d e l i v e r t h e l o a d t o t h e r e q u i r e d 
l o c a t i o n i n good c o n d i t i o n ; t h a t f a i l u r e t o s u c c e s s f u l l y c o m p l e t e 
a s s i g n m e n t s c o u l d r e s u l t i n Ganoe n o t b e i n g g i v e n any more a s s i g n 
ments; and t h a t hours and r o u t e were up t o Ganoe. 

"Ganoe and c l a i m a n t had an agreement t h a t when Double DD would make 
o u t a s e t t l e m e n t check t o Ganoe, he would pay c l a i m a n t a s t r a i g h t 50 
p e r c e n t o f whatever t h a t l o a d b r o u g h t i n . The checks were made o u t 
t o Mr. Ganoe, who i n t u r n would cash t h e check, and pay c l a i m a n t 
a f t e r a l l o f t h e i r expenses ( i . e . , gas, o i l , f o o d , l o d g i n g , e t c . ) 
were d e d u c t e d . C l a i m a n t and Ganoe s p l i t a l l t h e expenses e q u a l l y . 

" B e f o r e c l a i m a n t c o u l d o p e r a t e t h e t r u c k Ganoe was u s i n g , he had 
t o pass a w r i t t e n e x a m i n a t i o n , and a road t e s t . These t e s t s a r e 
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p a r t o f s t a t e l i c e n s i n g r e q u i r e m e n t s f o r a l l persons o p e r a t i n g 
t r u c k s . Both o f t h e s e e x a m i n a t i o n s were a d m i n i s t e r e d by Mr. Diede, 
t h e owner o f t h e i n s u r e d . 

"Mr. Kuhlman owned t h e t r u c k d r i v e n by c l a i m a n t and Ganoe. 
Kuhlman l e a s e d t h e v e h i c l e t o Double DD. He p r o v i d e d no d i r e c t i o n 
o r c o n t r o l over c l a i m a n t ' s employment a c t i v i t i e s . Double DD had an 
arrangement w i t h Ganoe r e g a r d i n g t h e l e a s e and use o f t h e t r u c k . 

"Ganoe and c l a i m a n t e x e r c i s e d a l l t h e r i g h t s o f Ganoe's agreement 
w i t h t h e i n s u r e d . 

" Claimant was i n j u r e d i n a t r u c k a c c i d e n t on March 22, 1985. 
C l a i m a n t r e c e i v e d t r e a t m e n t f o r a l a c e r a t i o n o f t h e i n s t e p and t o e s 
o f h i s r i g h t f o o t . " 

We r e v i e w f o r s u b s t a n t i a l evidence t o s u p p o r t t h e f i n d i n g s and f o r whether 
t h e r e a s o n i n g f r o m t h o s e f i n d i n g s s u p p o r t s t h e c o n c l u s i o n s and f o r e r r o r s o f 
law. ORS 1 8 3 . 4 8 2 ( 8 ) ( a ) and ( c ) ; see Weyerhaeuser Co. v. Fillmore, 98 Or App 
567, 570, 779 P2d 1102, r e v den 308 Or 608 ( 1 9 8 9 ) . C l a i m a n t makes no s p e c i f i c 
c h a l l e n g e t o t h e Board's f i n d i n g s o f f a c t o r t o t h e a p p l i c a t i o n o r i n t e r p r e t a 
t i o n o f t h e l e g a l p r i n c i p l e s t h a t i t a p p l i e d t o r e a c h i t s c o n c l u s i o n . The f i n d 
i n g s a r e s u p p o r t e d by s u b s t a n t i a l evidence i n t h e r e c o r d , and t h e law was c o r 
r e c t l y a p p l i e d by t h e Board. 

C l a i m a n t ' s argument b o i l s down t o a d i s p u t e about t h e w e i g h t t o be 
a s s i g n e d t o v a r i o u s f a c t o r s t h a t went i n t o t h e d e c i s i o n t h a t c l a i m a n t was an 
in d e p e n d e n t c o n t r a c t o r , b u t t h a t i s n o t a r e v i e w a b l e i s s u e i n t h i s case. The 
Board's r e a s o n i n g s u p p o r t s i t s c o n c l u s i o n t h a t c l a i m a n t was n o t a " s u b j e c t 
w o r k e r " a t t h e t i m e o f h i s i n j u r y . 

C l a i m a n t argues i n t h e a l t e r n a t i v e t h a t ORS 6 5 6 . 0 2 9 ( 1 ) 1 i s a p p l i c a b l e and 
makes him a " s u b j e c t w o r k e r . " However, t h a t i s s u e was never r a i s e d o r l i t i g a t e d 
b e f o r e t h e r e f e r e e o r t h e Board. As employer p o i n t s o u t , even i f t h a t s t a t u t e 
i s a p p l i c a b l e , t h e r e a r e f a c t u a l p r e d i c a t e s t h a t need t o be d e t e r m i n e d . Because 
t h e i s s u e was n o t r a i s e d and l i t i g a t e d , we d e c l i n e t o address i t . 

A f f i r m e d . 

1 ORS 656.029(1) p r o v i d e s : 

" I f a p e r s o n awards a c o n t r a c t i n v o l v i n g t h e performance o f l a b o r 
where such l a b o r i s a normal and customary p a r t o r p r o c e s s o f t h e 
pers o n ' s t r a d e o r b u s i n e s s , t h e person awarding t h e c o n t r a c t i s 
r e s p o n s i b l e f o r p r o v i d i n g w o r k e r s ' compensation i n s u r a n c e coverage 
f o r a l l i n d i v i d u a l s , o t h e r t h a n t h o s e exempt under ORS 656.027, who 
p e r f o r m l a b o r under t h e c o n t r a c t u n l e s s t h e p e r s o n t o whom t h e 
c o n t r a c t i s awarded p r o v i d e s such coverage f o r t h o s e i n d i v i d u a l s 
b e f o r e l a b o r under t h e c o n t r a c t commences. I f an i n d i v i d u a l who 
p e r f o r m s l a b o r under t h e c o n t r a c t i n c u r s a compensable i n j u r y , and 
no w o r k e r s ' compensation i n s u r a n c e coverage i s p r o v i d e d f o r t h a t 
i n d i v i d u a l by t h e person who i s charged w i t h t h e r e s p o n s i b i l i t y f o r 
p r o v i d i n g such coverage b e f o r e l a b o r under t h e c o n t r a c t commences, 
t h a t p e r s o n s h a l l be t r e a t e d as a noncomplying employer and b e n e f i t s 
s h a l l be p a i d t o t h e i n j u r e d worker i n t h e manner p r o v i d e d i n ORS 
656.001 t o 656.794 f o r t h e payment o f b e n e f i t s t o t h e w o r k e r o f a 
noncomp l y i n g employer." 
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C i t e as 107 Or App 599 (1991) June 19, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f L a u r i n a A. R a n d a l l , C l a i m a n t . 

LAURINA A. RANDALL, P e t i t i o n e r , 
v. 

LIBERTY NORTHWEST INSURANCE CORPORATION and POINT ADAMS PACKING, Respondents. 
(WCB 87-19076; CA A64057) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d October 29, 1990. 
M a r t i n L. A l v e y , A s t o r i a , argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f was P a t r i c k L a v i s , P.C., A s t o r i a . 
S t a f f o r d J. H a z e l e t t , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t s . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 
RICHARDSON, P.J. 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f a Workers' Compensation Board o r d e r t h a t u p h e l d 
t h e d e n i a l o f her a g g r a v a t i o n c l a i m and r e f u s e d t o award her a t t o r n e y f e e s . We 
a f f i r m . 

The Board f o u n d t h e s e f a c t s : 

" I n 1983, c l a i m a n t was w o r k i n g i n t h e employer's f i s h p r o c e s s i n g 
p l a n t when she s l i p p e d and i n j u r e d her w r i s t as i t s t r u c k t h e m e t a l 
edge o f a t a b l e . She f i n i s h e d her s h i f t and sought t r e a t m e n t f o r 
her w r i s t t h e f o l l o w i n g day. A p p r o x i m a t e l y one month a f t e r h er 
i n j u r y , c l a i m a n t r e c e i v e d t r e a t m e n t i n a S e a t t l e h o s p i t a l f o r con
t i n u i n g p a i n i n her w r i s t . 

" S i x weeks a f t e r r e c e i v i n g t r e a t m e n t i n S e a t t l e , c l a i m a n t l e f t 
f o r A l a s k a t o work f o r a second employer. E i g h t t o t e n days a f t e r 
b e g i n n i n g work as a f i s h p r o c e s s o r , c l a i m a n t n o t i c e d a lump on her 
l e f t w r i s t . I n 1985, c l a i m a n t r e t u r n e d from A l a s k a t o work f o r h er 
p r e v i o u s employer. * * * I n March 1986, she began t o e x p e r i e n c e 
t i n g l i n g and numbness i n her arm and f i n g e r s . 

" C l a i m a n t commenced t r e a t m e n t w i t h Dr. Swanson on May 14, 1987." 

C l a i m a n t ' s f i r s t assignment i s t h a t t h e "Board e r r [ e d ] when i t a c c o r d e d 
g r e a t e r w e i g h t t o t h e o p i n i o n s o f t h e c o n s u l t i n g p h y s i c i a n s i n t h i s case." The 
substance o f her argument i s t h a t t h e reason g i v e n by t h e Board f o r d i s c o u n t i n g 
her t r e a t i n g d o c t o r ' s o p i n i o n was "unreasonable and i s t h e r e f o r e n o t s u p p o r t e d 
by s u b s t a n t i a l e v i d e n c e . " The Board e x p l a i n e d : 

" C l a i m a n t t r e a t e d w i t h s e v e r a l p h y s i c i a n s i m m e d i a t e l y a f t e r h e r i n i 
t i a l i n j u r y . She d i d n o t seek t r e a t m e n t from [ t h e t r e a t i n g p h y s i 
c i a n ] , however, u n t i l n e a r l y f o u r y e a r s a f t e r she f i r s t n o t i c e d t h e 
lump. Where a t r e a t i n g p h y s i c i a n has no t had an o p p o r t u n i t y t o p e r 
s o n a l l y o b s e r v e c l a i m a n t ' s c o n d i t i o n near t h e t i m e o f t h e c r i t i c a l 
e v e n t and t h e n make h i s comparison based on f i r s t h a n d knowledge, we 
may a c c o r d more w e i g h t t o o t h e r m e d i c a l o p i n i o n s . " 

As we s a i d i n Armstrong v. Asten-Hill Co., 90 Or App 200, 752 P2d 312 
(1 9 8 8 ) , when t h e r e a r e m e d i c a l o p i n i o n s on b o t h s i d e s o f t h e case, t h e r e w i l l i n 
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a l l p r o b a b i l i t y be s u b s t a n t i a l evidence t o s u p p o r t t h e d e c i s i o n . The Board 
r a t i o n a l l y e x p l a i n e d why i t had accepted t h e o p i n i o n s o f t h e c o n s u l t i n g p h y s i 
c i a n s r a t h e r t h a n c l a i m a n t ' s t r e a t i n g d o c t o r . There was s u b s t a n t i a l e v i d e n t i a r y 
s u p p o r t f o r t h e d e c i s i o n on c o m p e n s a b i l i t y . 

The second assignment i s t h a t t h e Board e r r e d by n o t a w a r d i n g c l a i m a n t a t 
t o r n e y f e e s f o r unreasonable d e l a y i n denyi n g t h e c l a i m . Under ORS 65 6 . 2 6 2 ( 6 ) , 
an employer o r i t s i n s u r e r has 60 days i n which t o deny o r a c c e p t a c l a i m f o r 
a g g r a v a t i o n . C l a i m a n t f i l e d her c l a i m i n May o r June, 1987, and i t was d e n i e d 
on December 9, 1987, w e l l a f t e r t h e 60-day p e r i o d . The Board h e l d t h a t , 
"because we have d e c i d e d t h a t t h e r e i s no compensable a g g r a v a t i o n , t h e d e l a y i n 
a c c e p t i n g o r d e n y i n g t h e a g g r a v a t i o n c l a i m d i d n o t d e l a y any compensation and 
i s , t h e r e f o r e , n o t an unreasonable r e s i s t a n c e t o t h e payment o f compensation." 

ORS 656.262(10) p r o v i d e s : 

" I f t h e i n s u r e r o r s e l f - i n s u r e d employer u n r e a s o n a b l y d e l a y s o r 
u n r e a s o n a b l y r e f u s e s t o pay compensation, o r u n r e a s o n a b l y d e l a y s 
a cceptance o r d e n i a l o f a c l a i m , t h e i n s u r e r o r s e l f - i n s u r e d 
employer s h a l l be l i a b l e f o r an a d d i t i o n a l amount up t o 25 p e r c e n t 
o f t h e amounts t h e n due p l u s any a t t o r n e y f e e s w h i c h may be assessed 
under ORS 656.382." 

ORS 656.382 p r o v i d e s , i n p a r t : 

" ( 1 ) I f an i n s u r e r o r s e l f - i n s u r e d employer r e f u s e s t o pay com
p e n s a t i o n due under an o r d e r o f a r e f e r e e , b o a r d o r c o u r t , o r o t h e r 
w i s e u n r e a s o n a b l y r e s i s t s t h e payment o f compensation, t h e employer 
o r i n s u r e r s h a l l pay t o t h e c l a i m a n t o r t h e a t t o r n e y o f t h e c l a i m a n t 
a r e a s o n a b l e a t t o r n e y f e e as p r o v i d e d i n s u b s e c t i o n (2) o f t h i s sec
t i o n . To t h e e x t e n t an employer has caused t h e i n s u r e r t o be 
charged such f e e s , such employer may be charged w i t h t h o s e f e e s . " 

S u b s e c t i o n (2) p r o v i d e s t h a t t h e f e e s h a l l be 

"a r e a s o n a b l e a t t o r n e y f e e i n an amount s e t by t h e r e f e r e e , b o a r d o r 
t h e c o u r t f o r l e g a l r e p r e s e n t a t i o n by an a t t o r n e y f o r t h e c l a i m a n t 
a t and p r i o r t o t h e h e a r i n g . " 

C l a i m a n t argues t h a t our d e c i s i o n s i n Mischel v. Portland General 
Electric, 89 Or App 140, 747 P2d 410 (19 8 7 ) , r e v den 305 Or 576, 305 Or 671 
( 1 9 8 8 ) , and Spivey v. SAIF, 79 Or App 568, 720 P2d 755 ( 1 9 8 6 ) , a r e d i r e c t l y i n 
p o i n t and a l l o w an award o f a t t o r n e y f e e s , even i f no compensation was due. The 
Board's d e c i s i o n was based on one o f i t s own d e c i s i o n s t o t h e e f f e c t t h a t Spivey 
and Mischel were e f f e c t i v e l y o v e r r u l e d by Ellis v. McCall Insulation, 308 Or 74, 
775 P2d 316 ( 1 9 8 9 ) . Lloyd L. Cripe, 41 Van N a t t a 1774 ( 1 9 8 9 ) . 

I n Mischel v. Portland General Electric, supra, we e x p l a i n e d our h o l d i n g 
i n Spivey v. SAIF, supra, about t h e r e l a t i o n s h i p between ORS 656.262(10) and ORS 
656.382: 

"We do n o t r e a d ORS 656.262(10) t o say t h a t a t t o r n e y f e e s can be 
a l l o w e d under t h a t s t a t u t e o n l y under t h e c i r c u m s t a n c e s d e s c r i b e d i n 
ORS 656.382. We u n d e r s t a n d i t t o p r o v i d e t h a t a t t o r n e y f e e s t h a t 
may be assessed under t h e c i r c u m s t a n c e s d e s c r i b e d i n ORS 656.382 may 
a l s o be assessed f o r an unreasonable d e n i a l . ORS 656.382 does n o t 
impose a d d i t i o n a l r e s t r i c t i o n s on when a t t o r n e y f e e s may be assessed 
under ORS 656.262(10). The Board c o u l d p r o p e r l y assess a t t o r n e y 
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f e e s p u r s u a n t t o ORS 656.262(10) and ORS 656.382, even t h o u g h no 
compensation was t h e n due." 89 Or App a t 143. 

A f t e r Ellis v. McCall Insulation, supra, t h a t a n a l y s i s i s i n c o r r e c t . 

The c r y p t i c h o l d i n g r e g a r d i n g a t t o r n e y f e e s i n Ellis v. McCall Insulation, 
supra, can b e s t be u n d e r s t o o d i n t h e c o n t e x t o f t h e f a c t s t h e r e . We q u o t e f r o m 
t h e o p i n i o n : 

" I n 1979, c l a i m a n t i n j u r e d h i s back. He f i l e d a w o r k e r s ' 
compensation c l a i m , w h i c h t h e i n s u r e r accepted. U l t i m a t e l y , an 
award o f 10 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y was 
r e n d e r e d . 

" I m m e d i a t e l y upon i n j u r y , c l a i m a n t began c h i r o p r a c t i c t r e a t m e n t s . 
The i n s u r e r p a i d f o r a l l t h e t r e a t m e n t s u n t i l December 1984. The 
i n s u r e r t h e n decreased t h e number o f t r e a t m e n t s f o r w h i c h i t w o u l d 
pay. For example, i n December, t h e i n s u r e r p a i d f o r o n l y t h r e e o f 
12 t r e a t m e n t s and, fr o m January t h r o u g h June 1985, t h e i n s u r e r p a i d 
f o r o n l y s i x o f 56 t r e a t m e n t s . When c l a i m a n t changed c h i r o p r a c t o r s 
i n J u l y 1985, t h e i n s u r e r stopped payments a l t o g e t h e r . The i n s u r e r 
d i d n o t i s s u e any f o r m a l d e n i a l o f an o b l i g a t i o n t o pay t h e b i l l s o r 
a d v i s e c l a i m a n t t h a t t h e b i l l s would n o t be p a i d ; i t j u s t s t o p p e d 
p a y i n g . 

" C l a i m a n t began t h i s p r o c e e d i n g t o compel payment o f t h e u n p a i d 
b i l l s . The i n s u r e r c o u n t e r e d t h a t t h e u n p a i d b i l l s were u n r e l a t e d 
t o c l a i m a n t ' s compensable back i n j u r y . A f t e r a h e a r i n g , t h e r e f e r e e 
s t a t e d t h a t he agreed w i t h t h e i n s u r e r . N e v e r t h e l e s s , he o r d e r e d 
t h e i n s u r e r t o pay t h e b i l l s because t h e i n s u r e r d i d n o t t i m e l y deny 
them. He a l s o o r d e r e d t h e i n s u r e r t o pay a p e n a l t y and a t t o r n e y 
f e e s . " 308 Or a t 76. 

I n t h e Supreme C o u r t , t h e c l a i m a n t agreed t h a t t h e c h i r o p r a c t i c b i l l s d i d n o t 
r e l a t e t o h i s compensable i n j u r y b u t argued t h a t t h e i n s u r e r had t o pay them, 
because i t d i d n o t t i m e l y deny owing them. The c o u r t h e l d t h a t t h e i n s u r e r was 
n o t l i a b l e f o r t h e b i l l s . 

The c l a i m a n t had a l s o sought a t t o r n e y f e e s , because t h e i n s u r e r had n o t 
d e n i e d t h e " c l a i m " w i t h i n t h e t i m e a l l o w e d by ORS 656.262. The c o u r t s a i d : 

" I n r e s p e c t o f a t t o r n e y f e e s , t h e b a s i s f o r an award o f a t t o r n e y 
f e e s , u n l i k e t h e b a s i s f o r an award o f an ' a d d i t i o n a l amount,' i s 
n o t h i n g e d t o 'amounts t h e n due.' I n s t e a d , ORS 656.262(10) p r o v i d e s 
t h a t a t t o r n e y f e e s a r e t o be assessed under ORS 656.382. ORS 
656.382, i n t u r n , i s keyed t o unreasonably r e s i s t i n g t h e payment o f 
compensation. Here, t h e i n s u r e r d i d n o t un r e a s o n a b l y r e s i s t payment 
o f compensation where t h e ' c l a i m s ' were u n r e l a t e d t o c l a i m a n t ' s 
compensable i n j u r y and t h e i n s u r e r i s n o t l i a b l e f o r t h e u n p a i d 
b i l l s . " 308 Or a t 78. 

The Supreme C o u r t ' s a n a l y s i s was s o l e l y t h a t t h e r e must be an u n r e a s o n a b l e 
r e s i s t a n c e t o payment o f compensation w i t h i n t h e meaning o f ORS 656.382. 
Whether t h e c l a i m a n t was e n t i t l e d t o a p e n a l t y under ORS 656.262(10) i s n o t r e l 
e v a n t t o t h e i s s u e o f a t t o r n e y f e e s . C o n t r a r y t o our a n a l y s i s i n Mischel and 
Spivey, t h e r e f e r e n c e i n t h e p e n a l t y s t a t u t e t o ORS 656.382 m e r e l y i n d i c a t e s 
t h a t , even i f a c l a i m a n t i s e n t i t l e d t o a t t o r n e y f e e s under t h a t s e c t i o n , he may 
a l s o g e t p e n a l t i e s f o r t h e d e s c r i b e d conduct o f h i s employer o r t h e employer's 
i n s u r e r . That co n d u c t i s n o t meant t o d e s c r i b e a b a s i s f o r an award o f a t t o r n e y 
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f e e s , b u t i t may c o n s t i t u t e an unreasonable r e s i s t e n c e t o t h e payment o f compen
s a t i o n under ORS 656.382( 1 ) . 

I t i s a l s o c l e a r from Ellis v. McCall Insulation, supra, t h a t , i f t h e 
c l a i m i s n o t compensable, t h e n t h e r e can be no unre a s o n a b l e r e s i s t e n c e t o pay
ment o f compensation and, t h e r e f o r e , no e n t i t l e m e n t t o a t t o r n e y f e e s . The 
c l a i m a n t t h e r e had sought payment o f t h e c h i r o p r a c t i c b i l l s as compensation f o r 
an i n d u s t r i a l i n j u r y , and t h a t i s s u e had been l i t i g a t e d b e f o r e t h e r e f e r e e , t h e 
Board and t h i s c o u r t . Consequently, t h e Supreme C o u r t ' s d e t e r m i n a t i o n t h a t no 
a t t o r n e y f e e s were t o be awarded under ORS 656.382 was because, u l t i m a t e l y , i t 
was d e c i d e d t h a t t h e c l a i m was not compensable. 

There i s no m a t e r i a l d i s t i n c t i o n between Ellis and t h e case under r e v i e w . 
C l a i m a n t sought compensation f o r an a g g r a v a t i o n and a l s o a t t o r n e y f e e s on t h e 
ground t h a t t h e c l a i m was n o t de n i e d w i t h i n 60 days. Because we c o n c l u d e , as 
d i d t h e Board, t h a t t h e d e n i e d a g g r a v a t i o n c l a i m i s n o t compensable, i t f o l l o w s 
t h a t employer has n o t unre a s o n a b l y r e s i s t e d payment o f compensation, because 
t h e r e i s no compensation awarded. 

A f f i r m e d . 

C i t e as 107 Or App 606 (1991) June 19, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Chuck H. S i b l e y , C l a i m a n t . 

CHUCK H. SIBLEY, P e t i t i o n e r , 
v. 

CITY OF PHOENIX and SAIF CORPORATION, Respondents. 
(88-09196; CA A65697) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d A p r i l 12, 1991. 
James L. Edmunson, Eugene, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were James L. F r a n c e s c o n i and Fr a n c e s c o n i & A s s o c i a t e s , P o r t l a n d . 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
A f f i r m e d . 
De Muniz, J . , c o n c u r r i n g . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
r e v e r s i n g t h e r e f e r e e and c o n c l u d i n g t h a t he has n o t e s t a b l i s h e d an o c c u p a t i o n a l 
d i s e a s e c l a i m . 

The f i n d i n g s o f t h e Board a r e s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . I n 1986, 
c l a i m a n t , C h i e f o f P o l i c e f o r t h e C i t y o f Phoenix, began s u f f e r i n g h y p e r t e n s i o n 
as a r e s u l t o f e m o t i o n a l o r p s y c h o l o g i c a l s t r e s s due t o f e a r s c o n c e r n i n g h i s j o b 
s e c u r i t y . The o n l y i s s u e on r e v i e w i s whether, as a m a t t e r o f law, c l a i m a n t ' s 
s t r e s s - r e l a t e d h y p e r t e n s i o n i s compensable as an o c c u p a t i o n a l d i s e a s e under ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) . 

As amended i n 1987, ORS 656.802(1) p r o v i d e s : 

"As used i n t h i s c h a p t e r , ' o c c u p a t i o n a l d i s e a s e ' means: 
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" ( a ) Any d i s e a s e o r i n f e c t i o n a r i s i n g o u t o f and i n t h e c o u r s e 
o f employment caused by i n g e s t i o n o f , a b s o r p t i o n o f , i n h a l a t i o n o f 
o r c o n t a c t w i t h d u s t , fumes, v a p o r s , gasses, r a d i a t i o n o r o t h e r 
c o n d i t i o n s o r substances t o which an employee i s n o t o r d i n a r i l y 
s u b j e c t e d o r exposed o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l 
employment t h e r e i n , and w h i c h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s 
i n d i s a b i l i t y o r d e a t h . 

" ( b ) Any m e n t a l d i s o r d e r a r i s i n g o u t o f and i n t h e c o u r s e o f 
employment and w h i c h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n 
p h y s i c a l o r m e n t a l d i s a b i l i t y o r d e a t h . 

" ( c ) Any s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s a r i s i n g o u t 
o f and i n t h e c o u r s e o f employment wh i c h r e q u i r e s m e d i c a l s e r v i c e s 
o r r e s u l t s i n p h y s i c a l d i s a b i l i t y o r d e a t h . " 1 

C l a i m a n t contends t h a t v a r i o u s s t r e s s - c a u s i n g i n c i d e n t s on t h e j o b were a 
" s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s " and t h a t t h e c l a i m i s compensable 
under s u b s e c t i o n ( l ) ( c ) . The Board h e l d t h a t s u b s e c t i o n ( l ) ( c ) r e f e r s o n l y t o a 
s e r i e s o f p h y s i c a l traumas and t h a t c l a i m a n t ' s c l a i m does n o t meet t h a t r e q u i r e 
ment. I t a l s o h e l d t h a t t h e c l a i m i s n o t compensable under e i t h e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) o r ( l ) ( b ) , and c l a i m a n t does not d i s p u t e t h a t h o l d i n g . 

No s t a t u t e d e f i n e s t h e phrase " t r a u m a t i c e v e n t s o r o c c u r r e n c e s . " C l a i m a n t 
contends t h a t s u b s e c t i o n ( l ) ( c ) i s a " c a t c h a l l , " i n t e n d e d t o d e f i n e a " g e n e r a l 
c a t e g o r y " o f o c c u p a t i o n a l d i s e a s e and t o " p r e s e r v e t h e v a r i o u s d i s e a s e s w h i c h 
were e x p e r i e n c e d g e n e r a l l y i n t h e work f o r c e . " He argues t h a t , i n amending ORS 
656.802, t h e 1987 l e g i s l a t u r e i n t e n d e d o n l y t o c o d i f y e x i s t i n g case law and 
p r a c t i c e and d i d n o t i n t e n d t o e l i m i n a t e "an e n t i r e c a t e g o r y o f o c c u p a t i o n a l 
d i s e a s e " c l a i m s , such as c l a i m s f o r c a r d i o v a s c u l a r d i s e a s e caused by e m o t i o n a l 
s t r e s s . He u r g e s t h a t t h e t e r m " t r a u m a t i c e v e n t " must be r e a d t o encompass 
e m o t i o n a l t r a u m a , so t h a t h i s c l a i m , which i s n o t compensable under s u b s e c t i o n 
( l ) ( b ) because i t does n o t i n v o l v e a mental d i s o r d e r , i s i n c l u d e d w i t h i n t h e 
d e f i n i t i o n o f o c c u p a t i o n a l d i s e a s e . 

We a r e n o t persuaded by c l a i m a n t ' s r a t i o n a l e . What t h e l e g i s l a t u r e 
i n t e n d e d t o do w i t h t h e c a t e g o r y o f c l a i m s t h a t c l a i m a n t d e s c r i b e s i s n o t t h e 
s u b j e c t o f t h i s r e v i e w . The o n l y q u e s t i o n r a i s e d by t h e assignment o f e r r o r i s 

1 The s t a t u t e was amended i n 1990, and c u r r e n t l y p r o v i d e s : 

" ( 1 ) As used i n t h i s c h a p t e r , ' o c c u p a t i o n a l d i s e a s e ' means any 
d i s e a s e o r i n f e c t i o n a r i s i n g o u t o f and i n t h e c o urse o f employment 
caused by substances o r a c t i v i t i e s t o which an employee i s n o t 
o r d i n a r i l y s u b j e c t e d o r exposed o t h e r t h a n d u r i n g a p e r i o d o f 
r e g u l a r a c t u a l employment t h e r e i n , and which r e q u i r e s m e d i c a l 
s e r v i c e s o r r e s u l t s i n d i s a b i l i t y o r d e a t h , i n c l u d i n g : 

" ( a ) Any d i s e a s e o r i n f e c t i o n caused by i n g e s t i o n o f , a b s o r p t i o n 
o f , i n h a l a t i o n o f o r c o n t a c t w i t h d u s t , fumes, v a p o r s , gases, 
r a d i a t i o n o r o t h e r substances. 

" ( b ) Any m e n t a l d i s o r d e r which r e q u i r e s m e d i c a l s e r v i c e s o r 
r e s u l t s i n p h y s i c a l o r m e n t a l d i s a b i l i t y o r d e a t h . 

" ( c ) 
r e q u i r e s 
d e a t h . " 

Any s e r i e s o f t r a u m a t i c e v e n t s 
m e d i c a l s e r v i c e s o r r e s u l t s i n 

o r o c c u r r e n c e s w h i c h 
p h y s i c a l d i s a b i l i t y o r 
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whe t h e r t h i s c l a i m f a l l s w i t h i n ORS 6 5 6 • 8 0 2 ( 1 ) ( c ) . Reading t h e s u b s e c t i o n i n 
t h e b r o a d way t h a t c l a i m a n t suggests t o a p p l y t o e m o t i o n a l , as w e l l as t o 
p h y s i c a l , traumas would e x t e n d i t s coverage t o c i r c u m s t a n c e s t h a t a r e d e s c r i b e d 
i n s u b s e c t i o n ( l ) ( b ) , t o whi c h a d i f f e r e n t s t a n d a r d o f p r o o f a p p l i e s . ORS 
6 5 6 . 8 0 2 ( 2 ) . ^ we do n o t b e l i e v e t h a t t h e l e g i s l a t u r e i n t e n d e d t h a t r e s u l t and 
c o n c l u d e t h a t t h e trauma must be p h y s i c a l i n o r d e r t o be compensable under 
s u b s e c t i o n ( l ) ( c ) . 

Assuming t h a t t h e s u b s e c t i o n i s ambiguous, t h e l e g i s l a t i v e h i s t o r y 
c o n f i r m s o u r c o n c l u s i o n . L e g i s l a t i v e m inutes about s u b s e c t i o n ( l ) ( c ) l e a v e no 
do u b t t h a t i t was adopted f o r t h e express purpose o f c o v e r i n g " m i c r o - t r a u m a " o r 
"o v e r u s e " syndromes, such as d e g e n e r a t i v e back c o n d i t i o n s , c a r p a l t u n n e l 
syndrome and h e a r i n g l o s s , caused by r e p e t i t i v e physical trauma o r a c t i v i t y . 
See, e.g., M i n u t e s , House Task Force on O c c u p a t i o n a l Diseases, A p r i l 30, 1987, 
19, 23 and Exh I ; Tape Re c o r d i n g , Senate Committee on Labor, A p r i l 30, 1987, 
Tape 133, Side A a t 36-87. The Board d i d n o t e r r i n i t s i n t e r p r e t a t i o n . 
See Aetna Casualty Co. v. Aschbacher, 107 Or App 494, P2d ( 1 9 9 1 ) . 

A f f i r m e d . 

DE MUNIZ, J . , c o n c u r r i n g . 
I agree w i t h t h e m a j o r i t y t h a t t h e l e g i s l a t i v e h i s t o r y compels t h e 

c o n c l u s i o n t h a t c l a i m a n t ' s h y p e r t e n s i o n does n o t come w i t h i n ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 
See also Aetna Casualty Co. v. Aschbacher, 107 Or App 494, P2d ( 1 9 9 1 ) . 
However, I am p e r p l e x e d about why t h e l e g i s l a t u r e e x c l u d e d an e n t i r e c a t e g o r y o f 
w o r k e r s w i t h p h y s i c a l problems r e q u i r i n g m e d i c a l t r e a t m e n t r e s u l t i n g f r o m on-
t h e - j o b e m o t i o n a l s t r e s s . Claimant has made no c o n s t i t u t i o n a l c h a l l e n g e t o t h a t 
l e g i s l a t i v e d e t e r m i n a t i o n . 

Rossman, J . , j o i n s i n t h i s c o ncurrence. 

z ORS 656.802(2) p r o v i d e s : 

" N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f t h i s c h a p t e r , a m e n t a l 
d i s o r d e r i s n o t compensable under t h i s c h a p t e r : 

" ( a ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l 
d i s o r d e r e x i s t i n a r e a l and o b j e c t i v e sense. 

" ( b ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l 
d i s o r d e r a r e c o n d i t i o n s o t h e r t h a n c o n d i t i o n s g e n e r a l l y i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n o r re a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r 
j o b p e r f o r m a n c e e v a l u a t i o n a c t i o n s by t h e employer, o r c e s s a t i o n o f 
employment. 

" ( c ) Unless t h e r e i s a d i a g n o s i s o f a m e n t a l o r e m o t i o n a l 
d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r 
p s y c h o l o g i c a l community. 

" ( d ) Unless t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e 
m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f employment." 
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C i t e as 107 Or App 625 : . June 19, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Loren P. C u r t i s , C l a i m a n t . 

SAIF CORPORATION and PRECISION CASTPARTS, P e t i t i o n e r s , 
v. 

LOREN P. CURTIS, Respondent. 
(88-12404; CA A65942) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d February 15, 1991. 
John T. Bagg, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

p e t i t i o n e r s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

P h i l H. R i n g l e , J r . , G l a d s t o n e , argued t h e cause f o r r e s p o n d e n t . W i t h him on 
t h e b r i e f was Marva C. Fab i e n , Gladstone. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
A f f i r m e d . 

Employer seeks r e v i e w o f a d e c i s i o n o f t h e Workers' Compensation Board 
a f f i r m i n g t h e r e f e r e e and h o l d i n g t h a t c l a i m a n t had good cause f o r f i l i n g h i s 
r e q u e s t f o r h e a r i n g on employer's d e n i a l more t h a n 60 b u t l e s s t h a n 180 days 
a f t e r t h e n o t i c e o f d e n i a l . ^ We conclude t h a t t h e Board's f i n d i n g s a r e 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e and w r i t e o n l y t o address t h e l e g a l i s s u e 
r a i s e d by t h e p e t i t i o n . 

SAIF s e n t t h e n o t i c e o f d e n i a l by c e r t i f i e d m a i l t o c l a i m a n t a t t h e 
address p r o v i d e d by him, w h i c h was t h e home o f h i s p a r e n t s . The Board f o u n d 
t h a t c l a i m a n t ' s f a t h e r s i g n e d f o r t h e l e t t e r , b u t d i d n o t remember what he had 
done w i t h i t , and t h a t c l a i m a n t never r e c e i v e d t h e n o t i c e and d i d n o t l e a r n o f 
i t u n t i l h i s t r e a t i n g d o c t o r i n f o r m e d him t h a t h i s b i l l f o r back s u r g e r y had 
been d e n i e d . By t h a t t i m e , more t h a n 60 b u t l e s s t h a n 180 days had passed s i n c e 
t h e n o t i c e was m a i l e d . He i m m e d i a t e l y c o n t a c t e d an a t t o r n e y , who f i l e d a r e 
q u e s t f o r h e a r i n g . 

The Board c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d good cause, r e l y i n g on 
our r e c e n t d e c i s i o n i n Giusti v. Adams, 102 Or App 329, 794 P2d 451 ( 1 9 9 0 ) . 
There, we h e l d t h a t t h e Board's f i n d i n g t h a t t h e c l a i m a n t had n o t r e c e i v e d t h e 
n o t i c e o f d e n i a l u n t i l a f t e r 60 days had passed s u p p o r t e d i t s c o n c l u s i o n t h a t 
t h e c l a i m a n t had good cause f o r f i l i n g a l a t e r e q u e s t f o r h e a r i n g w i t h i n 180 

1 ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) p r o v i d e s : 

" W i t h r e s p e c t t o o b j e c t i o n by a c l a i m a n t t o d e n i a l o f a c l a i m f o r 
c o mpensation under ORS 656.262, a h e a r i n g t h e r e o n s h a l l n o t be 
g r a n t e d and t h e c l a i m s h a l l n o t be e n f o r c e a b l e u n l e s s : 

" ( a ) A r e q u e s t f o r h e a r i n g i s f i l e d n o t l a t e r t h a n t h e 6 0 t h day 
a f t e r t h e c l a i m a n t was n o t i f i e d o f t h e d e n i a l ; o r 

"( b ) The r e q u e s t i s f i l e d n o t l a t e r t h a n t h e 180th day a f t e r 
n o t i f i c a t i o n o f d e n i a l and t h e c l a i m a n t e s t a b l i s h e s a t a h e a r i n g 
t h a t t h e r e was good cause f o r f a i l u r e t o f i l e t h e r e q u e s t by t h e 
6 0 t h day a f t e r n o t i f i c a t i o n o f d e n i a l " 
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days, "because t h i s c l a i m a n t c o u l d n o t be expected o r r e q u i r e d t o f i l e a r e q u e s t 
f o r a h e a r i n g u n t i l he had a c t u a l l y been n o t i f i e d o f t h e d e n i a l . " 102 Or a t 
332. 

Employer contends t h a t i t has met i t s o b l i g a t i o n t o g i v e n o t i c e o f t h e 
d e n i a l and t h a t c l a i m a n t has n o t met h i s burden t o show good cause f o r h i s 
f a i l u r e t o t i m e l y appeal i t s d e n i a l . The Supreme Co u r t h e l d i n Norton v. 
Compensation Department, 252 Or 75, 448 P2d 382 ( 1 9 6 8 ) , t h a t n o t i f i c a t i o n t o 
t h e c l a i m a n t o c c u r s when t h e n o t i c e i s m a i l e d , see also Cowart v. SAIF, 86 Or 
App 748, 740 P2d 249 ( 1 9 8 7 ) , r a t h e r t h a n when i t i s r e c e i v e d . That i s t o say 
t h a t t h e t i m e s t a r t s t o r u n when t h e n o t i c e i s m a i l e d . That i s n o t t h e i s s u e 
h e r e . We have h e l d t h a t a c l a i m a n t ' s f a i l u r e t o r e c e i v e a p r o p e r l y m a i l e d 
n o t i c e can f o r m t h e b a s i s f o r a c l a i m o f good cause f o r f a i l u r e t o r e q u e s t a 
h e a r i n g w i t h i n 60 days o f t h e n o t i c e under a p p r o p r i a t e c i r c u m s t a n c e s . Giusti v. 
Adams, supra, 102 Or a t 333. 

Employer contends t h a t t h e Board e r r e d i n c o n c l u d i n g t h a t c l a i m a n t had 
shown good cause. The t h r e e cases on which employer p r i m a r i l y r e l i e s a r e n o t 
h e l p f u l t o i t . I n Anderson v.EBI Companies, 79 Or App 345, 349, 718 P2d 1383, 
rev den 301 Or 445 ( 1 9 8 6 ) , t h e c l a i m a n t , who was i n c a r c e r a t e d , asked t h a t a l l 
c o r r e s p o n d e n c e be se n t t o h i s mother's house. The n o t i c e o f d e n i a l was se n t t o 
t h a t a d d r e s s ; however, t h e c l a i m a n t d i d n o t a c t u a l l y r e c e i v e i t u n t i l a f t e r he 
was r e l e a s e d f r o m p r i s o n a p p r o x i m a t e l y one month l a t e r . He d i d n o t r e q u e s t a 
h e a r i n g u n t i l more t h a n 180 days a f t e r t h e d a t e o f t h e d e n i a l . We h e l d t h a t t h e 
r e q u e s t was u n t i m e l y . The q u e s t i o n o f good cause was n o t r e l e v a n t , because t h e 
r e q u e s t f o r h e a r i n g had been f i l e d more t h a n 180 days a f t e r t h e d e n i a l had been 
m a i l e d , beyond t h e t i m e d u r i n g which a c l a i m a n t may show good cause. See also 
Wright v. Bekins Moving and Storage Co., 97 Or App 45, 775 P2d 857, r e v den 308 
Or 466 ( 1 9 8 9 ) . 

I n Kalakay v. City of Eugene, 92 Or App 699, 759 P2d 336 ( 1 9 8 8 ) , t h e 
n o t i c e o f d e n i a l was sent t o t h e c o r r e c t address f o r t h e c l a i m a n t and her room
mate, b u t t h e c l a i m a n t d i d n o t p e r s o n a l l y r e c e i v e i t . She f i l e d a r e q u e s t f o r 
h e a r i n g more t h a n 180 days a f t e r t h e n o t i c e was s e n t . We a f f i r m e d t h e Board's 
d e c i s i o n t h a t t h e r e q u e s t was u n t i m e l y . Good cause was n o t an i s s u e , because 
t h e r e q u e s t was n o t made w i t h i n 180 days o f n o t i c e o f d e n i a l . 

N e i t h e r Anderson v. EBI, supra, Wright v. Bekins Moving and Storage Co., 
supra, n o r Kalakay v. City of Eugene, supra, p r e s e n t e d t h e i s s u e o f good cause; 
t h e y addressed o n l y t h e v a l i d i t y o f t h e n o t i c e and t h e t i m e l i n e s s o f t h e r e q u e s t 
f o r h e a r i n g t h a t was made more t h a n 180 days a f t e r n o t i c e . They a r e n o t a u t h o r 
i t y f o r t h e r e s u l t t h a t employer seeks and are n o t i n c o n s i s t e n t w i t h our o p i n i o n 
i n Giusti Wine Co. v. Adams, supra, o r t h e Board's o p i n i o n t h a t n o n r e c e i p t o f 
n o t i c e c o n s t i t u t e s good cause under t h e s e c i r c u m s t a n c e s . 

As employer n o t e s , we have l o n g g r a p p l e d w i t h how we r e v i e w t h e good cause 
d e t e r m i n a t i o n . See Anderson v. Publishers Paper Co., 93 Or App 516, 763 P2d 398 
( 1 9 8 8 ) ; Giusti Wine Co. v. Adams, supra, 102 Or App a t 334 (Graber, J . , co n c u r 
r i n g . ) I n 1980, when our r e v i e w o f w o r k e r s ' compensation cases was de novo, t h e 
Supreme C o u r t s a i d , i n Brown v. EBI Companies, 289 Or 455, 460 n 3, 616 P2d 457 
( 1 9 8 0 ) , t h a t t h e Board's d e t e r m i n a t i o n o f good cause i s a m a t t e r o f "agency 
judgment i n t h e sense s t a t e d i n McPherson v. Employment Division, 285 Or 541, 
591 P2d 1381 ( 1 9 7 9 ) . " We q u e s t i o n e d t h e c o r r e c t n e s s o f t h a t s t a t e m e n t i n our 
o p i n i o n i n Anderson v. Publishers Paper Co., supra, b u t d i d n o t need t o meet 
s q u a r e l y t h e i s s u e o f t h e s t a n d a r d f o r our r e v i e w a t t h a t t i m e . We d e c i d e d o n l y 
t h a t t h e Board s h o u l d r e c o n s i d e r i t s d e c i s i o n , c o n s i d e r i n g , as r e q u i r e d by 
Sekermestrovich v. SAIF, 280 Or 723, 573 P2d 275 ( 1 9 7 7 ) , w hether t h e f a i l u r e 
t i m e l y t o r e q u e s t a h e a r i n g was m i s t a k e , i n a d v e r t e n c e o r e x c u s a b l e n e g l e c t under 
ORCP 7 1 B ( 1 ) . 78 Or App a t 517. 
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I n s e v e r a l cases subsequent t o Brown and Anderson, b u t n o t s u b j e c t t o t h e 
1987 l e g i s l a t i v e changes e l i m i n a t i n g de novo r e v i e w , Or Laws 1987, ch 884, 12a, 
we r e v i e w e d t h e q u e s t i o n o f good cause de novo, d e s p i t e t h e Supreme C o u r t ' s 
comment i n Brown. Anderson v. Publishers Paper Co., supra, 93 Or App a t 518; 
B a r r v. EBI Companies, 88 Or App 132, 137, 744 P2d 582 ( 1 9 8 7 ) ; Voorhies v. Wood, 
Tatum, Mosser, 81 Or App 336, 725 P2d 405, rev den 302 Or 342 ( 1 9 8 6 ) . 

Even a f t e r t h e 1987 l e g i s l a t i o n , some o f our o p i n i o n s s t i l l r e a d as th o u g h 
we were e v a l u a t i n g , i n t h e f i r s t i n s t a n c e , whether t h e f a c t s c o n s t i t u t e d good 
cause. Giusti Wine Co. v. Adams, supra; Hempel v. SAIF, 100 Or App 68, 70, 784 
P2d 1111 ( 1 9 9 0 ) . I n her c o n c u r r i n g o p i n i o n i n Giusti, Judge Graber t o o k i s s u e 
w i t h t h e w o r d i n g o f t h e m a j o r i t y o p i n i o n s u g g e s t i n g t h a t s t a n d a r d f o r r e v i e w . 
She w r o t e : "The s o l e l e g a l i s s u e i s whether t h e Board's c o n c l u s i o n e r r o n e o u s l y 
i n t e r p r e t e d a p r o v i s i o n o f law." 102 Or App a t 334. I n her v i e w , t h e case had 
t o be a f f i r m e d , because t h e Board's c o n c l u s i o n t h a t t h e c l a i m a n t had demon
s t r a t e d good cause was c o n s i s t e n t w i t h t h e g o v e r n i n g s t a t u t e s and cases. 

I n Freres Lumber Co. v. Jegglie, 106 Or App 27, 806 P2d 164 ( 1 9 9 1 ) , we 
f o l l o w e d t h a t a n a l y s i s . The c l a i m a n t had f a i l e d t o f i l e a r e q u e s t f o r h e a r i n g , 
because he b e l i e v e d t h a t h i s a t t o r n e y would handle t h e m a t t e r . The a t t o r n e y had 
n o t t i m e l y f i l e d t h e r e q u e s t f o r h e a r i n g , because he had n o t r e c e i v e d n o t i c e 
o f t h e d e n i a l , as r e q u i r e d by s t a t u t e . We h e l d t h a t t h e Board's d e c i s i o n t h a t 
t h o s e c i r c u m s t a n c e s c o n s t i t u t e d good cause was c o n s i s t e n t w i t h ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) 
and t h e cases d e c i d e d t h e r e u n d e r . 

We a r e persuaded t h a t t h a t i s t h e c o r r e c t s t a n d a r d f o r our r e v i e w o f t h e 
Board's d e c i s i o n under ORS 183.482(7) and ( 8 ) . We may r e v e r s e t h e Board o n l y i f 
i t s f i n d i n g s a r e n o t s u p p o r t e d by s u b s t a n t i a l e v i d e n c e o r i f i t has e r r o n e o u s l y 
i n t e r p r e t e d a p r o v i s i o n o f law. ORS 183.482 (8) ( a ) . As we have h e l d , t h e 
Board's f i n d i n g s h e r e a r e s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . The Board's d e c i 
s i o n t h a t t h e c i r c u m s t a n c e s here c o n s t i t u t e good cause i s n o t e r r o n e o u s as a 
m a t t e r o f law. 

A f f i r m e d . 

C i t e as 107 Or App 638 (1991) June 19. 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f B e t t y S. Tee, C l a i m a n t . 

BETTY S. TEE, P e t i t i o n e r , 
v. 

ALBERTSONS, INC., Respondent. 
(88-11538; CA A64558) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d F e b r u a r y 15, 1991. 
P h i l G o l d s m i t h , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were R o b e r t K. U d z i e l a , Stephen V. P i u c c i , and P o z z i , W i l s o n , A t c h i s o n , 
O'Leary & Conboy, P o r t l a n d . 

Thomas M. C h r i s t , P o r t l a n d , argued t h e cause f o r re s p o n d e n t . W i t h him on t h e 
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B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
A f f i r m e d . 
Rossman, J . , d i s s e n t i n g . 
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C l a i m a n t seeks r e v i e w o f a d e c i s i o n o f t h e Workers' Compensation Board 
r e v e r s i n g t h e r e f e r e e ' s o r d e r and h o l d i n g t h a t she i s n o t p e r m a n e n t l y and 
t o t a l l y d i s a b l e d as a r e s u l t o f her compensable low back and l e g i n j u r y and 
c h r o n i c p a i n syndrome. 

The Board's f i n d i n g s a re s u p p o r t e d by s u b s t a n t i a l e v i d e n c e on t h e whole 
r e c o r d . B e f o r e her low back i n j u r y i n 1984, c l a i m a n t worked f o r employer as a 
meat wrapper; she has n o t worked s i n c e 1985. The Board fo u n d t h a t she i s em
p l o y a b l e w i t h o u t t r a i n i n g f o r f o u r t o s i x hours per day as a t e l e m a r k e t e r o r 
h o t e l / m o t e l i n s p e c t o r . A l t h o u g h , as c l a i m a n t contends, t h e Board d i d n o t make 
an e x p l i c i t f i n d i n g t h a t she i s physically capable o f d o i n g t h o s e j o b s , i t s 
f i n d i n g t h a t she i s employable i n them i s s u f f i c i e n t . 

ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) d e f i n e s permanent t o t a l d i s a b i l i t y i n p a r t as any d i s 
a b i l i t y "which p e r m a n e n t l y i n c a p a c i t a t e s t h e worker f r o m r e g u l a r l y p e r f o r m i n g 
work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . " A " s u i t a b l e " o c c u p a t i o n i s "one 
w h i c h t h e w o r k e r has t h e a b i l i t y and t h e t r a i n i n g o r e x p e r i e n c e t o p e r f o r m * * 
*." The Board's f i n d i n g s s u p p o r t i t s c o n c l u s i o n t h a t t h e sug g e s t e d employment 
i s s u i t a b l e . 

The s t a t u t e does n o t d e f i n e t h e t e r m " g a i n f u l . " C l a i m a n t contends t h a t , 
because she c o u l d e a r n o n l y o n e - t h i r d as much as she d i d b e f o r e t h e i n j u r y i n 
e i t h e r o f t h e two suggested employments, n e i t h e r o f them i s " g a i n f u l . " I t i s 
w e l l s e t t l e d t h a t t h e a b i l i t y o f a c l a i m a n t t o p e r f o r m r e g u l a r p a r t - t i m e work 
p r e c l u d e s an award f o r permanent t o t a l d i s a b i l i t y . Lankford v. Commodore 
Corporation, 92 Or App 622, 625, 759 P2d 329 ( 1 9 8 8 ) ; Georgia-Pacific Corp. v. 
Perry, 92 Or App 56, 757 P2d 437, rev den 307 Or 77 ( 1 9 8 8 ) ; Pournelle v. SAIF, 
70 Or App 56, 60, 687 P2d 1134 (1 9 8 4 ) ; Hill v. SAIF, 25 Or App 697, 701, 550 P2d 
752, rev den ( 1 9 7 6 ) ; see Bohrer v. Weyerhaeuser Company, 93 Or App 751, 763 P2d 
1207 ( 1 9 8 8 ) . We have never measured " g a i n f u l n e s s " as used i n ORS 656.206 i n 
te r m s o f t h e c l a i m a n t ' s l e v e l o f e a r n i n g s o r hours o f employment. 

C l a i m a n t r e l i e s on Frame v. Crown Zellerbach, 63 Or App 827, 665 P2d 879, 
on recon 65 Or App 801, 672 P2d 70 (19 8 3 ) , f o r t h e p r o p o s i t i o n t h a t employment 
i s " g a i n f u l " o n l y i f t h e e a r n i n g s from t h e proposed employment bear a r e a s o n a b l e 
r e l a t i o n s h i p t o t h e wo r k e r ' s p r e - i n j u r y e a r n i n g s . However, t h e q u e s t i o n i n 
Frame was whether t h e c l a i m a n t was e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . OAR 436-
61-004(4) r e q u i r e d t h e i n s u r e r t o p r o v i d e v o c a t i o n a l a s s i s t a n c e t o any worker 
u n a b l e t o r e t u r n t o " g a i n f u l employment." I n d i s c u s s i n g t h e meaning o f t h e t e r m 
i n t h a t c o n t e x t , we s a i d : 

"The purpose o f t h e w o r k e r s ' compensation l e g i s l a t i o n i s t o 
' r e s t o r e t h e i n j u r e d worker as soon as p o s s i b l e and as near as pos
s i b l e t o a c o n d i t i o n o f s e l f s u p p o r t and maintenance as an a b l e -
b o d i e d w o r k e r . ' ORS 656.268(1). Workers' compensation was d e v e l 
oped n o t j u s t t o compensate a worker who had been i n j u r e d on t h e 
j o b , b u t a l s o t o enable t h e worker t o r e e n t e r t h e j o b market and be
come employed a g a i n i n a p o s i t i o n as near as p o s s i b l e i n pay and 
s t a t u s t o t h e one t h e c l a i m a n t has been f o r c e d by i n j u r y t o l e a v e . 
There a r e no s p e c i f i c g u i d e l i n e s t o d e t e r m i n e what 'as near as pos
s i b l e ' means; i t must be de t e r m i n e d on a case-by-case b a s i s . Gain
ful employment, in the light of the intent of the workers' compensa
tion statutes (and the regulations of the Department), must bear a 
reasonable relationship to an individual's experience and back
ground, including prior earnings. For example, i t w o uld be u n r e a l 
i s t i c t o expe c t t h a t a worker c o u l d be seen as h a v i n g been r e s t o r e d 
t o employment 'as near as p o s s i b l e ' t o h i s o r her f o r m e r employment 
i f he was f o r m e r l y a d i e s e l mechanic and i s now w o r k i n g a t a f a s t 
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f o o d r e s t a u r a n t because t h a t was t h e o n l y j o b he c o u l d g e t w i t h o u t 
r e t r a i n i n g . " 63 Or App a t 830. (Emphasis s u p p l i e d . ) 

We adhere t o t h e h o l d i n g and a n a l y s i s i n Frame; however, t h e c o n s i d e r a 
t i o n s were d i f f e r e n t i n t h a t case and t h e d e f i n i t i o n t h a t we gave t o " g a i n f u l " 
f o r t h e purpos e o f d e t e r m i n i n g e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e does n o t 
a p p l y h e r e . I n Frame, we c o r r e c t l y h e l d t h a t t h e t e r m " g a i n f u l " i n t h e c o n t e x t 
o f e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e must be c o n s t r u e d t o r e q u i r e v o c a t i o n a l 
a s s i s t a n c e f o r w o r k e r s who would n o t o t h e r w i s e be a b l e t o r e t u r n t o work compa
r a b l e t o t h e i r p r e - i n j u r y employment. 

I m p l i c i t i n t h e w o r k e r s ' compensation law i s t h e l e g i s l a t u r e ' s r e c o g n i t i o n 
t h a t n o t a l l w o r k e r s w i l l r e c o v e r s u f f i c i e n t l y f rom t h e i r compensable i n j u r i e s 
t o r e t u r n t o comparable work, even w i t h v o c a t i o n a l a s s i s t a n c e . Those who do n o t 
a r e compensated f o r t h e i r l e v e l o f permanent d i s a b i l i t y , e i t h e r p a r t i a l o r 
t o t a l . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) cannot be r e a d t o r e q u i r e t h a t a l l w o r k e r s who a r e un
a b l e t o r e t u r n t o an o c c u p a t i o n comparable i n pay t o t h e i r p r e - i n j u r y o c c u p a t i o n 
be compensated f o r permanent t o t a l d i s a b i l i t y , even i f t h e y a r e c a p a b l e o f some 
work. That w o u l d be c o n t r a r y t o t h e l e g i s l a t u r e ' s d e c i s i o n t o compensate p a r 
t i a l d i s a b i l i t y as p a r t i a l d i s a b i l i t y . ORS 656.214(5). I t would a l s o f r u s t r a t e 
t h e l e g i s l a t i v e g o a l o f e n c o u r a g i n g t h o s e who are capable o f r e t u r n i n g t o work, 
even i f o n l y on a r e g u l a r p a r t - t i m e b a s i s , t o do so. ORS 6 5 6 . 0 1 2 ( 2 ) ( c ) . 

A w o r k e r i s p e r m a n e n t l y and t o t a l l y d i s a b l e d i f t h e i n j u r y has l e f t h er 
i n c a p a b l e o f p e r f o r m i n g any s e r v i c e f o r which t h e r e e x i s t s a h y p o t h e t i c a l l y 
normal l a b o r m a r k e t . See, e.g., Wilson v. Weyerhaeuser, 30 Or App 403, 567 P2d 
567 ( 1 9 7 7 ) ; see also Harris v. SAIF, 292 Or 683, 642 P2d 1147 ( 1 9 8 2 ) . The 
conv e r s e o f t h a t i s a l s o t r u e : A worker who i s capable o f p e r f o r m i n g r e g u l a r l y 
any s e r v i c e f o r w h i c h t h e r e e x i s t s a h y p o t h e t i c a l l y normal l a b o r m arket can be 
g a i n f u l l y employed and, t h e r e f o r e , i s n o t permanently and t o t a l l y d i s a b l e d , as 
t h e t e r m i s used i n ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 

Here, t h e e v i d e n c e s u p p o r t s t h e Board's f i n d i n g s t h a t c l a i m a n t i s c a p a b l e 
o f w o r k i n g r e g u l a r l y as a t e l e m a r k e t e r o r h o t e l / m o t e l i n s p e c t o r , a l b e i t on a 
p a r t - t i m e b a s i s , and t h a t t h e work i s a v a i l a b l e . A l t h o u g h t h a t employment may 
n o t pay as w e l l as her p r e - i n j u r y o c c u p a t i o n , i t i s r e m u n e r a t i v e and i s , t h e r e 
f o r e , g a i n f u l . 1 The Board d i d n o t e r r i n c o n c l u d i n g t h a t c l a i m a n t i s n o t e n t i 
t l e d t o an award f o r permanent t o t a l d i s a b i l i t y . 

A f f i r m e d . 

1 C l a i m a n t does n o t contend t h a t she i s e n t i t l e d t o a d d i t i o n a l v o c a t i o n a l 
s e r v i c e s o r t h a t she has been d e n i e d them. 

ROSSMAN, J . , d i s s e n t i n g . 

The m a j o r i t y h o l d s t h a t t h e Board d i d n o t e r r i n c o n c l u d i n g t h a t , because 
c l a i m a n t i s em p l o y a b l e i n j o b s e a r n i n g o n l y o n e - t h i r d o f her p r e - i n j u r y wages, 
she i s " g a i n f u l l y " employable and i s , t h e r e f o r e , i n e l i g i b l e f o r permanent t o t a l 
d i s a b i l i t y (PTD) b e n e f i t s . I d i s a g r e e . 

We have a l r e a d y d e f i n e d t h e s t a t u t o r y t e r m " g a i n f u l employment" as t h a t 
w h i c h " b e a r [ s ] a r e a s o n a b l e r e l a t i o n s h i p t o an i n d i v i d u a l ' s e x p e r i e n c e and 
background, i n c l u d i n g p r i o r e a r n i n g s . " Frame v. Crown Zellerbach, 63 Or App 
827, 8 3 1 , 665 P2d 879, on recon 65 Or App 801, 672 P2d 70 ( 1 9 8 3 ) ; see also ORS 
6 5 6 . 3 4 0 ( e ) . 1 A l t h o u g h Frame i n v o l v e d e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e , I 
see no r e a s o n t o l i m i t t h e c o n s t r u c t i o n o f " g a i n f u l employment" t o t h a t c o n t e x t . 
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The o b j e c t i v e s o f w o r k e r s ' compensation a re t h e same i n b o t h t h e v o c a t i o n a l 
a s s i s t a n c e and d i s a b i l i t y b e n e f i t s areas: t o r e s t o r e t h e wo r k e r t o a p o s i t i o n as 
near as p o s s i b l e i n pay and s t a t u s as e x i s t e d b e f o r e t h e i n j u r y . A t e r m s h o u l d 
be a p p l i e d c o n s i s t e n t l y i n c o n s t r u i n g a s t a t u t o r y scheme. I t i s i n a p p r o p r i a t e 
t o g i v e d i f f e r i n g meanings t o t h e t e r m when a p p l y i n g p a r t s o f t h e same law. 

The g r e a t d i s p a r i t y , between c l a i m a n t ' s p r e - and p o s t - i n j u r y e a r n i n g 
c a p a c i t y compels t h e r e s u l t t h a t t h e t e l e m a r k e t e r and room i n s p e c t o r j o b s a r e 
n o t g a i n f u l employment. They do n o t bear a r e a s o n a b l e r e l a t i o n s h i p t o her 
p r e v i o u s e a r n i n g s and, as we e x p l a i n e d i n Frame, " [ t ] h e r e i s no r e q u i r e m e n t 
t h a t a w o r k e r who has been o f f e r e d any j o b p a y i n g something, even minimum wage, 
i s g a i n f u l l y employable * * *." 63 Or App a t 831. (Emphasis i n o r i g i n a l . ) I 
am e s p e c i a l l y concerned w i t h t o d a y ' s h o l d i n g b e c a u s e — a s s u m i n g t h a t t h e r e 
a c t u a l l y i s a market f o r i t — t h e t e l e m a r k e t i n g j o b mi g h t be used t o deny PTD 
b e n e f i t s i n a l l cases, because t h e i n f e r e n c e i s t h a t almost anyone, r e g a r d l e s s 
o f p h y s i c a l d i s a b i l i t y , can p e r f o r m i t . I f t h a t comes t o pass, i t w i l l be 
because t h e m a j o r i t y has e f f e c t i v e l y e v i s c e r a t e d t h e t e r m " g a i n f u l " f r o m t h e 
s t a t u t e . 

A c c o r d i n g l y , I d i s s e n t . 

1 I n response t o Frame, t h e 1987 L e g i s l a t u r e amended ORS 656.340(6) t o 
p r o v i d e s p e c i f i c a l l y t h a t a worker i s e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e 

" ( a ) * * * i f t h e worker w i l l n o t be a b l e t o r e t u r n t o t h e p r e v i 
ous employment o r t o any o t h e r a v a i l a b l e and s u i t a b l e employment 
w i t h t h e employer a t t h e t i m e o f i n j u r y , and t h e wo r k e r has a sub
s t a n t i a l h a ndicap t o employment. 

" ( b ) As used i n t h i s s u b s e c t i o n : 

"(A) a ' s u b s t a n t i a l handicap t o employment' e x i s t s when t h e 
w o r k e r , because o f t h e i n j u r y , l a c k s t h e necessary p h y s i c a l 
c a p a c i t i e s , knowledge, s k i l l s and a b i l i t i e s t o be employed i n 
suitable employment. 

"(B) 'Suitable employment' means: 

• > * * * * * 

" ( i i i ) Employment t h a t produces a wage w i t h i n 20 p e r c e n t o f t h a t c u r r e n t l y 
b e i n g p a i d f o r employment which was t h e worker's r e g u l a r employment." (Emphasis 
s u p p l i e d . ) 

See a l s o ORS 656.340(14). 
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C i t e as 107 Or App 669 (1991) June 19, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

STORM GILL, D.C., P e t i t i o n e r , 
v. 

DIRECTOR OF THE DEPARTMENT OF INSURANCE AND FINANCE, Respondent. 
(89-11373; CA A64025) 

J u d i c i a l Review f r o m D i r e c t o r o f Department o f I n s u r a n c e and Fin a n c e . 
Argued and s u b m i t t e d December 18, 1990. 
Donald Foss, J r . , Oregon C i t y , argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f s was Greg A u s t i n , P o r t l a n d . 
John Bagg, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Newman and D e i t s , Judges. 
NEWMAN, J. 
Reversed. 

P e t i t i o n e r seeks r e v i e w o f an o r d e r o f t h e D i r e c t o r o f t h e Department o f 
I n s u r a n c e and Finance ( D i r e c t o r ) d e c l a r i n g t h a t p e t i t i o n e r i s i n e l i g i b l e t o 
r e c e i v e reimbursement f o r t r e a t m e n t o f w o r k e r s ' compensation c l a i m a n t s f r o m June 
15, 1989, t h r o u g h June 14, 1990. ORS 6 5 6 . 2 5 4 ( 3 ) . 1 We r e v e r s e . 

On J u l y , 8, 1988, t h e Oregon S t a t e Board o f C h i r o p r a c t i c Examiners (Board) 
i s s u e d t o p e t i t i o n e r a N o t i c e o f Proposed R e v o c a t i o n o r Suspension o f 
C h i r o p r a c t i c L i c e n s e . I t s t a t e d t h a t t h e Board "proposes t o r e v o k e o r suspend 
t h e C h i r o p r a c t i c L i c e n s e o f [ p e t i t i o n e r ] . T h i s r e v o c a t i o n o r s u s p e n s i o n a r i s e s 
under t h e p r o v i s i o n s o f ORS 684.100." I t c o n t a i n e d t h e s e a l l e g a t i o n s : 

"On F e b r u a r y 1, 1988, Mr. Gregory Coelho, a p a t i e n t o f Dr. 
G i l l ' s , underwent s u r g e r y a t T u a l i t y H o s p i t a l i n H i l l s b o r o , Oregon. 
The s u r g e r y was per f o r m e d by E. W. B e r k e l e y , M.D., and t h e s u r g i c a l 
p r o c e d u r e c o n s i s t e d o f an a n t e r i o r c e r v i c a l d i s k e c t o m y w i t h i n t e r 
body f u s i o n , C5-6, Cloward method. On February 2, 1988, Dr. G i l l 
v i s i t e d Mr. Coelho i n h i s room a t T u a l i t y H o s p i t a l on two o c c a s i o n s 
and p e r f o r m e d a d j u s t m e n t s t o Mr. Coelho's neck on Mr. Coelho's f i r s t 
p o s t o p e r a t i v e day w i t h o u t t h e knowledge, consent, o r a p p r o v a l o f Mr. 
Coelho's surgeon, E. w. B e r k e l e y , M.D., and w i t h o u t t h e knowledge o r 
consent o f p e r s o n n e l o r s t a f f o f t h e T u a l i t y H o s p i t a l . " 

The n o t i c e a l s o p r o v i d e d as " p a r t i c u l a r reasons" f o r t h e proposed s u s p e n s i o n o r 
r e v o c a t i o n t h a t 

1 ORS 656.254(3) p r o v i d e s , i n p a r t : 
" [ I ] f t h e d i r e c t o r finds t h a t a h e a l t h c a r e p r a c t i t i o n e r has: 

• • * * * * * 

" ( b ) Had t h e h e a l t h c a r e p r a c t i t i o n e r ' s l i c e n s e revoked o r suspended by t h e 
p r a c t i t i o n e r ' s p r o f e s s i o n a l l i c e n s i n g board for a violation of that profession's 
ethical standards, t h e d i r e c t o r may d e c l a r e t h e h e a l t h c a r e p r a c t i t i o n e r 
i n e l i g i b l e f o r reimbursement f o r t r e a t i n g w o r k e r s ' compensation c l a i m a n t s f o r a 
p e r i o d n o t t o exceed t h r e e y e a r s o r t h e p e r i o d t h e p r a c t i t i o n e r ' s l i c e n s e i s 
suspended o r r e v o k e d , w h i c h e v e r p e r i o d i s t h e l o n g e r . " (Emphasis s u p p l i e d . ) 
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" [ t ] h i s a c t i v i t y on Mr. G i l l ' s p a r t amounted t o conduct w h i c h d i d o r 
m i g h t have c o n s t i t u t e d a danger t o t h e h e a l t h o r s a f e t y o f h i s 
p a t i e n t , Mr. Coelho, and such a c t i v i t y i s and was u n p r o f e s s i o n a l o r 
d i s h o n o r a b l e conduct w i t h i n t h e meaning o f ORS 6 8 4 . 1 0 0 ( 1 ) ( g ) ( A ) . 
Dr. G i l l ' s f a i l u r e t o c o n s u l t w i t h E. W. B e r k e l e y , M.D. as t o t h e 
t r e a t m e n t he i n t e n d e d t o p r o v i d e Mr. Coelho was n o t c o n s i s t e n t w i t h 
t h e s t a n d a r d o f c a r e imposed upon t h e c h i r o p r a c t i c p r o f e s s i o n and 
c o n s t i t u t e s u n p r o f e s s i o n a l o r d i s h o n o r a b l e conduct w i t h i n t h e 
meaning o f ORS 6 8 4 . 1 0 0 ( 1 ) ( g ) ( B ) . " 

P e t i t i o n e r e n t e r e d i n t o a consent o r d e r w i t h t h e Board. I n i t , he a d m i t 
t e d t h e t r u t h o f " t h e m a t e r i a l , f a c t u a l a l l e g a t i o n s c o n t a i n e d i n t h e N o t i c e . " 
He d i d n o t admit t o any c o n c l u s i o n t h a t he had v i o l a t e d e t h i c a l s t a n d a r d s o f h i s 
p r o f e s s i o n . The consent o r d e r suspended p e t i t i o n e r ' s l i c e n s e f o r 30 days and 
r e q u i r e d him t o pay a f i n e o f $1,000 and t o w r i t e l e t t e r s o f a p o l o g y t o Dr. 
B e r k e l e y and t h e h o s p i t a l s t a f f . The consent o r d e r d i d n o t r e c i t e t h a t p e t i 
t i o n e r had v i o l a t e d e t h i c a l s t a n d a r d s o f h i s p r o f e s s i o n o r t h a t t h e s u s p e n s i o n , 
f i n e and o t h e r s a n c t i o n s were imposed because t h e Board had f o u n d t h a t he had 
v i o l a t e d e t h i c a l s t a n d a r d s o f h i s p r o f e s s i o n . 

On May 3 1 , 1989, t h e D i r e c t o r i s s u e d a proposed o r d e r under ORS 656.254(3) 
t h a t d e c l a r e d p e t i t i o n e r i n e l i g i b l e t o r e c e i v e reimbursement f o r t r e a t i n g work
e r s ' compensation p a t i e n t s . The D i r e c t o r found t h a t t h e Board had suspended 
p e t i t i o n e r ' s l i c e n s e , because he had v i o l a t e d t h e p r o f e s s i o n a l e t h i c a l s t a n d a r d s 
s e t f o r t h i n ORS 6 8 4 . 1 0 0 ( 1 ) ( g ) ( A ) and ( B ) . 2 P e t i t i o n e r r e q u e s t e d and r e c e i v e d a 
h e a r i n g p u r s u a n t t o ORS 656.704(2).-* The r e f e r e e a f f i r m e d t h e D i r e c t o r ' s p r o 
posed o r d e r i n i t s e n t i r e t y . The o r d e r t h e r e b y became f i n a l and s u b j e c t t o 
j u d i c i a l r e v i e w . ^ 

P e t i t i o n e r a s s e r t s t h a t t h e D i r e c t o r e r r e d i n f i n d i n g t h a t t h e consent 
o r d e r c o n t a i n e d a d m i s s i o n s o f l e g a l c o n c l u s i o n s i n a d d i t i o n t o a l l e g a t i o n s . 
P e t i t i o n e r argues t h a t t h e consent o r d e r d i d n o t c o n t a i n any c o n c l u s i o n t h a t h i s 
f a c t a d m i s s i o n s c o n s t i t u t e d a v i o l a t i o n o f any e t h i c a l s t a n d a r d . He a s s e r t s 
t h a t t h e D i r e c t o r c o u l d n o t f i n d t h a t t h e Board suspended h i s l i c e n s e f o r a 
v i o l a t i o n o f h i s p r o f e s s i o n ' s e t h i c a l s t a n d a r d s because t h e consent o r d e r does 
n o t r e c i t e t h a t as a f a c t . We agree. 

Under ORS 6 5 6 . 2 5 4 ( 3 ) ( b ) , t h e D i r e c t o r i s l i m i t e d t o f i n d i n g w hether t h e 
h e a l t h c a r e p r a c t i t i o n e r ' s p r o f e s s i o n a l l i c e n s i n g board suspended h i s l i c e n s e 
f o r a v i o l a t i o n o f h i s p r o f e s s i o n ' s e t h i c a l s t a n d a r d s . He c o u l d n o t c o n c l u d e 
f r o m t h e consent o r d e r t h a t t h e Board had done t h a t . 

Reversed. 

^ ORS 684.100(1) p r o v i d e s , i n p a r t : 

"The b o a r d may r e f u s e t o g r a n t a l i c e n s e t o any a p p l i c a n t , may 
suspend o r revoke such a l i c e n s e o r may impose a c i v i l p e n a l t y n o t 
t o exceed $1,000 upon any o f t h e f o l l o w i n g grounds: 

• • * * * * * 

" ( g ) U n p r o f e s s i o n a l o r d i s h o n o r a b l e conduct w h i c h i n c l u d e s b u t 
i s n o t l i m i t e d t o : 

"(A) Any r e p e a t e d conduct o r p r a c t i c e c o n t r a r y t o r e c o g n i z e d 
s t a n d a r d o f e t h i c s o f t h e c h i r o p r a c t i c p r o f e s s i o n o r any c o n d u c t o r 
p r a c t i c e w h i c h does o r might c o n s t i t u t e a danger t o t h e h e a l t h o r 
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s a f e t y o f a p a t i e n t o r t h e p u b l i c o r any conduct, p r a c t i c e , o r 
c o n d i t i o n w h i c h does o r mig h t i m p a i r a p h y s i c i a n ' s a b i l i t y s a f e l y 
and s k i l l f u l l y t o p r a c t i c e c h i r o p r a c t i c . 

"(B) W i l f u l and r e p e a t e d o r d e r i n g o r performance o f unnecessary 
l a b o r a t o r y t e s t s o r s t u d i e s ; a d m i n i s t r a t i o n o f unnecessary t r e a t 
ment; f a i l u r e t o o b t a i n c o n s u l t a t i o n s o r p e r f o r m r e f e r r a l s when 
f a i l i n g t o do so i s n o t c o n s i s t e n t w i t h t h e s t a n d a r d o f c a r e ; o r 
o t h e r w i s e o r d e r i n g o r p e r f o r m i n g any c h i r o p r a c t i c s e r v i c e , X-ray, o r 
t r e a t m e n t w h i c h i s c o n t r a r y t o r e c o g n i z e d s t a n d a r d s o f p r a c t i c e o f 
t h e c h i r o p r a c t i c p r o f e s s i o n . " 

3 ORS 656.704(2) p r o v i d e s : 

" A c t i o n s and o r d e r s o f t h e d i r e c t o r and t h e conduct o f h e a r i n g s 
and o t h e r p r o c e e d i n g s p u r s u a n t t o ORS 656.001 t o 656.794, and j u d i 
c i a l r e v i e w t h e r e o f , r e g a r d i n g a l l m a t t e r s o t h e r t h a n t h o s e c o n c e r n 
i n g a c l a i m under ORS 656.001 t o 656.794, a r e s u b j e c t o n l y t o ORS 
183.310 t o 183.550 and such p r o c e d u r a l r u l e s as t h e d i r e c t o r may 
p r e s c r i b e . The d i r e c t o r may make arrangements w i t h t h e b o a r d p u r 
s u a n t t o ORS 656.726 t o o b t a i n t h e s e r v i c e s o f r e f e r e e s t o co n d u c t 
such p r o c e e d i n g s o r may make o t h e r arrangements t o o b t a i n p e r s o n n e l 
t o c o n d u c t such p r o c e e d i n g s . The d i r e c t o r by r u l e s h a l l p r e s c r i b e 
t h e c l a s s e s o r o r d e r s i s s u e d by r e f e r e e s and o t h e r p e r s o n n e l t h a t 
a r e f i n a l , a p p e a l a b l e o r d e r s and t h o s e o r d e r s t h a t a r e p r e l i m i n a r y 
o r d e r s s u b j e c t t o r e v i s i o n by t h e d i r e c t o r . " 

4 P e t i t i o n e r ' s p e t i t i o n f o r r e v i e w d e s i g n a t e s t h e " F i n a l Order o f t h e 
Workers' Compensation Board" as t h e o r d e r from w h i c h p e t i t i o n e r seeks r e v i e w . 
That o r d e r i s an o r d e r o f t h e Workers' Compensation Board R e f e r e e . I t s t a t e s 
t h a t i t i s s u b j e c t t o r e v i e w . Nonetheless, r e v i e w i s o n l y o f t h e D i r e c t o r ' s 
o r d e r , w h i c h became f i n a l as a r e s u l t o f t h e r e f e r e e ' s o r d e r . We i n t e r p r e t t h e 
p e t i t i o n f o r r e v i e w as adequate t o r a i s e t h e v a l i d i t y o f t h e D i r e c t o r ' s o r d e r . 
See OAR 4 3 6 - 1 0 - 0 0 8 ( 2 ) ( a ) . 

C i t e as 107 Or App 721 (1991) June 19, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Paula J. Kerns, C l a i m a n t , 

and, I n t h e M a t t e r o f t h e Complying S t a t u s o f PAULA GUIDO-LEE, dba DANA'S 
HOUSEKEEPING, Employer. 

PAULA J. KERNS, P e t i t i o n e r - C r o s s - R e s p o n d e n t , 
v. 

PAULA GUIDO-LEE, dba DANA'S HOUSEKEEPING, R e s p o n d e n t - C r o s s - P e t i t i o n e r , and SAIF 
CORPORATION, Respondent. 

(WCB 87-13554; 87-13553; CA A64496) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d March 25, 1991. 
James L. Edmunson, Eugene, argued t h e cause f o r p e t i t i o n e r - c r o s s - r e s p o n d e n t . 

W i t h him on t h e b r i e f were James L. Fr a n c e s c o n i and F r a n c e s c o n i & A s s o c i a t e s , 
P o r t l a n d . 

Ridgway K. F o l e y , J r . , P o r t l a n d , argued t h e cause f o r r e s p o n d e n t - c r o s s -
p e t i t i o n e r . W i t h him on t h e b r i e f was Schwabe, W i l l i a m s o n & Wyatt, P o r t l a n d . 

D a v i d L. Runner, A s s i s t a n t A t t o r n e y General, Salem, waived appearance 
f o r r e s p o n d e n t SAIF C o r p o r a t i o n . 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
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R1GGS, J. 
A f f i r m e d on p e t i t i o n and on c r o s s - p e t i t i o n . 

C l a i m a n t seeks r e v i e w o f a Workers' Compensation Board o r d e r t h a t 
c o n c l u d e d t h a t she i s a n o n s u b j e c t worker and n o t e n t i t l e d t o compensation, 
because she i s a "domestic s e r v a n t " w i t h i n t h e meaning o f ORS 6 5 6 . 0 2 7 ( 1 ) . We 
a f f i r m . 

C l a i m a n t i s a housekeeper. Employer, Dana's Housekeeping, i s a r e f e r r a l 
s e r v i c e t h a t had w r i t t e n agreements w i t h c l a i m a n t and o t h e r s o f f e r i n g them 
housekeeping c o n t r a c t s w i t h i n d i v i d u a l c l i e n t homeowners. C l a i m a n t was p a i d by 
t h e homeowners; she t h e n p a i d employer a p o r t i o n o f t h e money. Employer had no 
w o r k e r s ' compensation coverage i n f o r c e from November, 1986, t o June, 1987. 

I n May, 1987, c l a i m a n t s l i p p e d and f e l l w h i l e she "was c l e a n i n g a p r i v a t e 
home and c a r r y i n g o u t t h e t r a s h * * *." She f i l e d a c l a i m a g a i n s t employer, and 
t h e Compliance D i v i s i o n o f t h e Workers' Compensation Department i s s u e d a p r o 
posed and f i n a l o r d e r f i n d i n g c l a i m a n t t o be a s u b j e c t w o r k e r and employer t o be 
a n o n - c o m p l y i n g employer. Employer r e q u e s t e d a h e a r i n g . The r e f e r e e c o n c l u d e d 
t h a t c l a i i s a s u b j e c t worker and t h a t t h e "domestic s e r v a n t " e x c e p t i o n , as de
f i n e d i n ORS 65 6 . 0 2 7 ( 1 ) , does n o t a p p l y , because 

" [ w ] h a t c o n t r o l s t h e a n a l y s i s i n t h i s case i s n o t t h e type o f work 
[ c l a i m a n t ] was p e r f o r m i n g , b u t , r a t h e r , t h e n a t u r e o f her employment 
relationship w i t h [ e m p l o y e r ] . " (Emphasis s u p p l i e d . ) 

Employer r e q u e s t e d r e v i e w , and t h e Board r e v e r s e d . ^ R e l y i n g on t h e p l a i n 
language o f ORS 656.027(1), i t concluded t h a t c l a i m a n t was e x c l u d e d f r o m work
e r s ' compensation coverage, because she was employed as a d o m e s t i c s e r v a n t . 
C l a i m a n t p e t i t i o n e d f o r r e v i e w ; employer c r o s s - p e t i t i o n e d , c h a l l e n g i n g t h e 
Board's f i n d i n g t h a t c l a i m a n t i s a worker, as d e f i n e d by ORS 5 6 . 0 0 5 ( 2 7 ) . 

C l a i m a n t argues t h a t t h e Board e r r e d i n c o n c l u d i n g t h a t she i s a domestic 
s e r v a n t . She urges us t o conclude, as a m a t t e r o f law, t h a t 

" t h e w o r k e r s who a r e e x c l u d e d from coverage under ORS 656.027(1) 
o n l y a r e t h o s e who work d i r e c t l y f o r , and t o t h e e x c l u s i v e b e n e f i t 
o f , p r i v a t e households who d e r i v e no p r o f i t and pass on no c o s t s t o 
any consumers." 

Employer d i s p u t e s c l a i m a n t ' s c o n t e n t i o n t h a t t h e a p p l i c a b i l i t y o f t h e domestic 
s e r v a n t e x c e p t i o n s h o u l d t u r n on her r e l a t i o n s h i p w i t h employer, r a t h e r t h a n on 
t h e n a t u r e o f t h e work t h a t she performed. I t argues t h a t c l a i m a n t i s a nonsub
j e c t w o r k e r , because she was a "domestic s e r v a n t " under t h e p l a i n language o f 
ORS 656.027(1) : 

" A l l w o r k e r s a r e s u b j e c t t o ORS 656.001 t o 656.794 e x c e p t t h o s e 
n o n s u b j e c t w o r k e r s d e s c r i b e d i n t h e f o l l o w i n g s u b s e c t i o n s : 

" ( 1 ) A worker employed as a domestic s e r v a n t i n o r about a 
p r i v a t e home. For the purposes of this subsection 'domestic 
servant' means any worker engaged in household domestic service." 
(Emphasis s u p p l i e d . ) 

1 The Board a f f i r m e d t h e r e f e r e e ' s o r d e r t h a t employer was a non-complying 
employer. N e i t h e r p a r t y c h a l l e n g e s t h a t r u l i n g . 
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I n s u p p o r t o f i t s argument, employer compares t h e language i n ORS 656.027(1) 
w i t h t h e language i n ORS 656.027(2), which e x c l u d e s 

" [ a ] w o r k e r employed t o do g a r d e n i n g , maintenance, r e p a i r , 
r e m o d e l i n g o r s i m i l a r work i n o r about t h e p r i v a t e home of the 
person employing the worker." (Emphasis s u p p l i e d . ) 

Employer reasons t h a t , because ORS 656.027(2) e x p r e s s l y l i m i t s t h e i d e n t i t y o f 
t h e "employer" and ORS 656.027(1) c o n t a i n s no such l i m i t a t i o n , t h e l e g i s l a t u r e 
c l e a r l y i n t e n d e d t o e x c l u d e an e n t i r e c l a s s o f w o r k e r s , i.e., all d o m e s t i c 
s e r v a n t s , r e g a r d l e s s o f t h e i d e n t i t y o f t h e i r employer. 

What i s r e l e v a n t i s t h e n a t u r e o f t h e work p e r f o r m e d and i t s r e l a t i o n t o 
t h e home, n o t t h e i d e n t i t y o f t h e persons a r r a n g i n g f o r , s u p e r v i s i n g , c o n t r o l 
l i n g o r b e n e f i t t i n g f r o m t h e s e r v i c e . See Gunter v. Mersereau, 7 Or App 470, 
473, 491 P2d 1205 ( 1 9 7 1 ) . C l a i m a n t s l i p p e d and f e l l w h i l e she was engaged i n 
hou s e h o l d d o m e s t i c s e r v i c e , c l e a n i n g a p r i v a t e home. T h e r e f o r e , a t t h e t i m e o f 
her i n j u r y she was a n o n s u b j e c t worker, because she was "a d o m e s t i c s e r v a n t i n 
o r about a p r i v a t e home." 

C l a i m a n t u r g e s us t o c o n s t r u e t h e s t a t u t e t o exempt o n l y t h o s e w o r k e r s who 
c o n t r a c t w i t h a p r i v a t e homeowner t o p r o v i d e d i r e c t , p e r s o n a l d o m e s t i c s e r v i c e . 
She cont e n d s t h a t , because t h e u n d e r l y i n g r a t i o n a l e f o r t h e "domestic s e r v a n t " 
e x c e p t i o n i s t o r e l i e v e nonbusiness householders f r o m t h e burden o f p r o v i d i n g 
w o r k e r s ' compensation coverage, we s h o u l d n o t a l l o w employer, a l a r g e c ommercial 
e n t e r p r i s e engaged f o r p r o f i t i n t h e b u s i n e s s o f p r o v i d i n g housekeeping s e r v i c e s 
t o i n d i v i d u a l c l i e n t homeowners, t o escape l i a b i l i t y . We d e c l i n e t h e s u g g e s t i o n 
t o c o n s t r u e t h e s t a t u t e as c l a i m a n t suggests. See McFarland v. SAIF, 89 Or App 
184, 748 P2d 150 ( 1 9 8 8 ) . Under t h e p l a i n language o f t h e s t a t u t e , c l a i m a n t i s a 
do m e s t i c s e r v a n t and i s , t h e r e f o r e , n o t e n t i t l e d t o compensation. 

I n t h e l i g h t o f our d i s p o s i t i o n o f t h e p e t i t i o n , employer's c r o s s - p e t i t i o n 
i s moot. 

A f f i r m e d on p e t i t i o n and on c r o s s - p e t i t i o n . 

C i t e as 107 Or App 762 (1991) June 19, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f H e r b e r t C. A u s b i e , C l a i m a n t . 

LIBERTY NORTHWEST INSURANCE CORPORATION and YORKE CONSTRUCTION, P e t i t i o n e r s , 
v. 

HERBERT C. AUSBIE, Respondent. 
(88-08507; CA A63928) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d October 19, 1990. 
S t a f f o r d J . H a z e l e t t , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

p e t i t i o n e r s . 
P h i l i p F. S c h u s t e r , I I , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t . 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
PER CURIAM 
Reversed and remanded f o r r e c o n s i d e r a t i o n i n t h e l i g h t o f Aetna C a s u a l t y Co. 

v. Aschbacher, 107 Or App 494, P2d (19 9 1 ) . 
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Employer seeks review of an order of the Workers' Compensation Board 
a f f i r m i n g the referee's holding t h a t claimant had esta b l i s h e d the compensability 
of h i s p r e e x i s t i n g f o o t c o n d i t i o n . The Board found t h a t the c o n d i t i o n should be 
t r e a t e d as an occupational disease ra t h e r than an i n j u r y . That d e c i s i o n i s 
supported by s u b s t a n t i a l evidence and i s af f i r m e d . The Board also found t h a t 
claimant had established t h a t h i s work was a m a t e r i a l c o n t r i b u t i n g cause of the 
worsening of h i s symptoms and, c i t i n g i t s opinion i n Donna E. Aschbacher, 41 Van 
Natta 1242 (1989), held t h a t t h a t was s u f f i c i e n t t o e s t a b l i s h the compensability 
of the cl a i m . 

We reversed the Board's order i n Donna E. Aschbacher, supra, Aetna 
Casualty Co. v. Aschbacher, 107 Or App 494, P2d (1991), and held t h a t , 
under the a p p l i c a b l e version of ORS 656.802, a claimant must e s t a b l i s h t h a t the 
employment was the major c o n t r i b u t i n g cause of the worsening of the underlying 
c o n d i t i o n . Accordingly, the Board must reconsider i t s d e c i s i o n i n the l i g h t of 
our o p i n i o n . 

Reversed and remanded f o r reconsideration i n the l i g h t of Aetna Casualty 
Co. v. Aschbacher, supra. 

C i t e as 107 Or App 764 (1991) June 19, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
In the Matter of the Compensation of Carole J. Damm, Claimant. 

L I B E R T Y NORTHWEST INSURANCE CORPORATION and WASHINGTON COUNTY SCHOOL DISTRICT #7, 
P e t i t i o n e r s , 

v. 
CAROLE J. DAMM, Respondent. 

(88-05479; CA A63929) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and submitted October 19, 1990. 
S t a f f o r d J. Hazelett, Portland, argued the cause and f i l e d the b r i e f f o r 

p e t i t i o n e r s . 
Richard F. McGinty, Salem, and Vick & Gutzler, Salem, f i l e d the b r i e f f o r 

respondent. 
Before B u t t l e r , Presiding Judge, and Rossman and De Muniz, Judges. 
PER CURIAM 
Reversed and remanded f o r reconsideration i n the l i g h t of Aetna Casualty Co. 

v. Aschbacher, 107 Or App 494, P2d (1991). 

Employer seeks review of an order of the Workers' Compensation Board 
a f f i r m i n g the referee's determination t h a t claimant had es t a b l i s h e d the 
compensability of her back c o n d i t i o n as an occupational disease. 

The r e f e r e e found t h a t claimant's work was the major c o n t r i b u t i n g cause of 
her d i s c h e r n i a t i o n . The Board affirmed the referee but, c i t i n g i t s o p i n i o n i n 
Donna E. Aschbacher, 41 Van Natta 1242 (1989), held t h a t , under the ve r s i o n of 
ORS 656.802 t h a t was applicable t o her case, claimant needed only t o show t h a t 
events at work were a m a t e r i a l , rather than the major, c o n t r i b u t i n g cause of her 
d i s a b i l i t y or need f o r treatment. 

Reversed and remanded f o r reconsideration i n the l i g h t of Aetna Casualty 
Co. v. Aschbacher, 107 Or App 494, P2d (1991). 
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C i t e as 107 Or APP 771 (1991) June 19, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of John O. Fisher, Claimant. 

JOHN O. FISHER, P e t i t i o n e r , 
v. 

DEPARTMENT OF FORESTRY and SAIF CORPORATION, Respondents. 
(89-11179; CA A66957) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and submitted May 17, 1991. 
C h r i s t i n e Jensen, Eugene, argued the cause f o r p e t i t i o n e r . With her on the 

b r i e f was Malagon, Moore & Johnson, Eugene. 
John Reuling, A s s i s t a n t Attorney General, Salem, argued the cause f o r 

respondents. With him on the b r i e f were Dave Frohnmayer, Attorney General, and 
V i r g i n i a L. Linder, S o l i c i t o r General, Salem. 

Before Joseph, Chief Judge, and Newman and Deits , Judges. 
PER CURIAM 
Af f i r m e d . 

Claimant challenges the Workers' Compensation Board's d e n i a l of h i s r e 
quest f o r a t t o r n e y fees t h a t was based on SAIF's f a i l u r e t o provide discovery 
w i t h i n 15 days of h i s demand f o r documents. Because claimant's demand occurred 
before h i s request f o r a hearing, the 15-day requirement d i d not apply. O'Leary 
v. Valley View Cutting, 107 Or App 103, P2d (1991). 

A f f i r m e d . 

C i t e as 107 Or App 778 (1991) June 19, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Roy E. Hubbard, Claimant. 

ROSEBURG FOREST PRODUCTS, P e t i t i o n e r , 
v. 

ROY E. HUBBARD, Respondent. 
(88-10506; CA A64700) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and submitted December 10, 1990. 
Thomas M. Sheridan, Portland, argued the cause f o r p e t i t i o n e r . With him on 

the b r i e f was Davis & Bostwick, Portland. 
Malcolm J. C o r r i g a l l , Coos Bay, argued the cause f o r respondent. With him on 

the b r i e f was Ormsbee & C o r r i g a l l , Coos Bay. 
Before B u t t l e r , Presiding Judge, and Rossman and De Muniz, Judges. 

PER CURIAM 
Reversed and remanded f o r reconsideration i n the l i g h t of Aetna Casualty Co. 

v. Aschbacher, 107 Or App 494 P2d (1991), and Liberty Northwest Insurance 
Corp. v. Damm, 107 Or App 764, P2d (1991). 



Van Natta's 2095 

C i t e as 108 Or App 32 (1991) June 26, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Paul R. Lewis, Claimant 

PAUL R. LEWIS, P e t i t i o n e r , 
v. 

MCCRACKEN MOTOR FREIGHT and L I B E R T Y NORTHWEST INSURANCE CORP., Respondents. 
(WCB 88-19061, 88-19062; CA A65618) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and submitted March 27, 1991. 
James L. Edmunson, Eugene, argued the cause f o r p e t i t i o n e r . With him on the 

b r i e f were Jon C. C o r r e l l and Malagon, Moore & Johnson, Eugene. 
S t a f f o r d J. Hazelett, Portland, argued the cause and f i l e d t he b r i e f f o r 

respondents. 
Before Warren, Presiding Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
Af f i r m e d . 

Claimant seeks review of a Workers' Compensation Board order h o l d i n g t h a t 
he i s not e n t i t l e d t o an award of permanent p a r t i a l d i s a b i l i t y . The issue i s 
whether the 1987 amendments t o ORS 656.295(5) changed the requirement t h a t he 
prove a worsening of h i s l e f t knee c o n d i t i o n since the l a s t determination order. 
We a f f i r m . 

The Board found t h a t claimant had compensably i n j u r e d h i s l e f t knee i n 
February, 1986. The claim was closed i n September, 1986, by a determination 
order t h a t awarded no permanent d i s a b i l i t y . Claimant continued t o experience 
pain and e v e n t u a l l y underwent arthroscopic surgery i n 1988. As a r e s u l t , h i s 
cla i m was reopened. Employer then closed the claim w i t h a n o t i c e of closure and 
wit h o u t an award of permanent d i s a b i l i t y . That t r i g g e r e d t h i s proceeding. The 
Board found t h a t claimant's c o n d i t i o n "has not permanently worsened since h i s 
cla i m was i n i t i a l l y closed i n September 1986." 

ORS 656.295(5) provides: 

"The review by the board s h a l l be based upon the record submitted 
t o i t under subsection (3) of t h i s section and such o r a l or w r i t t e n 
argument as i t may receive. The board shall apply to the review of 
the claim such standards for the evaluation of disability as may be 
adopted by the director pursuant to ORS 656.726. Nothing in this 
section shall be construed to prevent or limit the right of a 
worker, insurer or self-insured employer to present evidence * * * 
that the degree of disability suffered by the claimant is more or 
less than the entitlement indicated by the standards adopted by the 
director under ORS 656.726. However, i f the board determines t h a t a 
case has been improperly, incompletely or otherwise i n s u f f i c i e n t l y 
developed or heard by the referee, i t may remand the case t o the 
ref e r e e f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n or other necessary 
a c t i o n . " (Emphasis supplied.) 

The emphasized language was added i n 1987; i t applies t o a l l claims t h a t have 
become medically s t a t i o n a r y on or since January 1, 1988. Or Laws 1987, ch 884, 
12, 6 2 ( 2 ) . 1 

ORS 656.273(1) also i s p e r t i n e n t t o the issue i n t h i s case. I t was not 
amended i n 1987 or 1989. At the time of these proceedings, i t provided: 
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" A f t e r the l a s t award or arrangement of compensation, an i n j u r e d 
worker i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g medical 
s e r v i c e s , f o r worsened conditions r e s u l t i n g from the o r i g i n a l i n 
j u r y . " (Emphasis supplied.)2 

I n Stepp v. SAIF, 304 Or 375, 745 P2d 1207 (1987), the Supreme Court held t h a t , 
under ORS 656.273(1), the claimant was not e n t i t l e d t o a d d i t i o n a l compensation 
f o r permanent d i s a b i l i t y compensation, because he had f a i l e d t o e s t a b l i s h a 
permanent worsening of h i s c o n d i t i o n since the l a s t arrangement of compensation. 
I t s a i d : 

"On a worsening claim f o r a d d i t i o n a l PPD or PTD the r e f e r e e , 
Ev a l u a t i o n D i v i s i o n and Board should f i r s t compare the claimant's 
present medical c o n d i t i o n w i t h the c o n d i t i o n at the time of the 
e a r l i e r award or arrangement of compensation. If that condition is 
unchanged or improved, no further inquiry is necessary, for there 
has been no worsening." 304 Or at 381. (Footnote omitted; emphasis 
supplied.) 

Claimant assigns e r r o r t o the Board's r e f u s a l t o apply the d i s a b i l i t y 
r a t i n g standards of ORS 656.295(5). He argues t h a t the 1987 amendment t o t h a t 
s t a t u t e d i c t a t e s t h a t the standards be applied, because he became med i c a l l y 
s t a t i o n a r y a f t e r January 1, 1988. He also argues t h a t , i n the l i g h t o f t h a t 
amendment, Stepp i s no longer good law. Employer argues t h a t , because ORS 
656.273(1) was not amended i n 1987, Stepp c o n t r o l s . 

The 1987 amendments t o the Workers' Compensation Law included a mandate 
t h a t the Evalua t i o n D i v i s i o n , i n s u r e r s , referees and the Board apply d i s a b i l i t y 
r a t i n g standards promulgated by the agency's d i r e c t o r . Or Laws 1987, ch 884, 
2, 10, 11 and 12. That mandate was an attempt t o standardize the r a t i n g of per
manent d i s a b i l i t i e s and t o increase thereby the l i k e l i h o o d t h a t an award of ben
e f i t s f o r a permanent d i s a b i l i t y would be upheld on review. Minutes, Senate 
Committee on Labor 5 (June 9, 1987—comments of V i r g i n i a Culver, E v a l u a t i o n 
D i v i s i o n A d m i n i s t r a t o r ) . The amendments d i d not change ORS 656.273(1). There 
i s no mention of t h a t s t a t u t e or Stepp v. SAIF, supra, i n the l e g i s l a t i v e h i s 
t o r y . Stepp remains good law and, i n the aggravation context, the d i s a b i l i t y 
r a t i n g standards mandated by ORS 656.295(5) apply only i f a claimant f i r s t 
e s t a b l i s h e s a worsening. Here, claimant f a i l e d t o prove t h a t h i s knee c o n d i t i o n 
has worsened since the 1986 determination order. I t f o l l o w s t h a t the d i s a b i l i t y 
r a t i n g standards were not i m p l i c a t e d and t h a t the Board d i d not e r r . 

Claimant also assigns e r r o r t o the Board's r e v e r s a l of the refe r e e ' s award 
of a pe n a l t y and att o r n e y fees. The Board determined t h a t , under ORS 
656.268(3)(a), the i n s u r e r ' s issuance of the Notice of Closure was improper and 
unreasonable, because claimant had not yet obtained permanent employment. 
Nonetheless, i t concluded t h a t claimant was not e n t i t l e d t o a penalty or 
att o r n e y fees, because 

1 Section 62(2) provides: 

"For purposes of ORS 656.202, amendments by t h i s Act t o ORS 
656.218, 656.268, 656.283, 656.295 and 656.319 s h a l l not be 
considered t o be the payment of b e n e f i t s and s h a l l apply t o a l l 
claims which become medically s t a t i o n a r y on or a f t e r January 1, 
1988." 

2 ORS 656.273(1) was amended i n the 1990 Special Session. Or Laws 1990, 
ch 2, 18(1). The amendment does not a f f e c t t h i s case. 
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"there are no 'amounts then due' upon which t o base a penalt y . 
Further, because there has been no unreasonable re s i s t a n c e t o the 
payment of compensation, we do not assess an atto r n e y fee." 
( C i t a t i o n omitted.) 

We agree. ORS 656.268(3)(f); ORS 656.382(1). See Randall v. L i b e r t y Northwest 
I n s . Corp., 107 Or App 599, P2d (19, 1991). 

A f f i r m e d . 

C i t e as 108 Or App 57 (1991) J u l y 3, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

I n the Matter of the Compensation of Charlene Toole, Claimant. 
CHARLENE TOOLE, by and through the PROFESSIONAL LIABILITY FUND, P e t i t i o n e r , 

v. 
E B I COMPANIES, Respondent. 

I n the Matter of the Compensation of V i c t o r S. Lloyd, Claimant. 
VICTOR S. LLOYD, by and through the PROFESSIONAL LIABILITY FUND, P e t i t i o n e r -

Cross-Respondent, 
v. 

PORT OF PORTLAND, Respondent - Cros s - P e t i t i o n e r . 

I n the Matter of the Compensation of Roger L. Shephard, Claimant. 
ROGER L. SHEPHARD, by and through the PROFESSIONAL LIABILITY FUND, P e t i t i o n e r , 

v. 
E B I COMPANIES, Respondent. 

(WCB No. TP-89003, WCB No. TP-89022, WCB No. TP-89010; CA A62038 ( C o n t r o l ) , CA 
A62117, CA A62386) 
(Cases Consolidated) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and submitted December 7, 1990. 
Frank Moscato, Portland, argued the cause f o r p e t i t i o n e r s and cross-

respondent. With him on the b r i e f s were Deborah L. Sather and Cooney, Moscato & 
Crew, P.C., Portland. 

Ridgway K. Foley, Portland, argued the cause f o r respondents and cross-
p e t i t i o n e r . With him on the b r i e f were M. Elizabeth Duncan and Schwabe, 
Williamson & Wyatt, Portland. 

Before Richardson, Presiding Judge, and Joseph, Chief Judge, and D e i t s , 
Judge. 

JOSEPH, C.J. 
Reversed on p e t i t i o n s and on c r o s s - p e t i t i o n . 

I n these consolidated cases, claimants had sustained compensable i n j u r i e s 
and received workers' compensation b e n e f i t s . Each claimant pursued a separate 
personal i n j u r y claim against a t h i r d p a rty who was alleged t o have n e g l i g e n t l y 
caused the compensable i n j u r y . ORS 656.154; ORS 656.578.1 I n e a c h case, claim
ant l o s t the t h i r d p a r t y claim or received only a p a r t i a l recovery. Claimants 
then asserted claims against t h e i r attorneys, a l l e g i n g t h a t the a t t o r n e y s ' neg
l i g e n c e prevented appropriate recoveries on t h e i r t h i r d p a r t y claims. Those 
malpr a c t i c e claims were s e t t l e d without an admission of l i a b i l i t y , and a payment 
was made t o each claimant by the Oregon State Bar Professional L i a b i l i t y Fund 
(PLF). 
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A f t e r the malpractice settlements, EBI Companies and Port of Portland 
( i n s u r e r s ) , who are the paying agents under the t h i r d p a r t y recovery s t a t u t e s , ^ 
f i l e d p e t i t i o n s w i t h the Workers' Compensation Board, a s s e r t i n g l i e n s against 
the settlement proceeds under ORS 656.580^ i n each case and requesting t o be 
paid a share of the proceeds or t h a t each settlement be declared v o i d f o r lack 
of the paying agent's w r i t t e n a p p r o v a l . 4 On behalf of each claimant, PLF con
t e s t e d the Board's j u r i s d i c t i o n t o r u l e on the p e t i t i o n s . The Board's order i n 
each case held: (1) I t had j u r i s d i c t i o n t o decide a dispute over the d i s t r i b u 
t i o n of t h e settlement proceeds; (2) the paying agent's l i e n attached t o the 
settlement proceeds; and (3) each settlement was v o i d f o r lack of the paying 
agent's approval. PLF seeks r e v e r s a l of the Board's d e c i s i o n t h a t i t has j u r i s 
d i c t i o n t o decide t h i s issue or, i n the a l t e r n a t i v e , r e v e r s a l of the d e c i s i o n 
t h a t a paying agent's l i e n can attach t o a l e g a l malpractice a c t i o n recovery. 

PLF argues t h a t , under the t h i r d p a rty recovery s t a t u t e s , the Board had no 
j u r i s d i c t i o n over the settlement proceeds. I t contends t h a t the s t a t u t e s ex
pr e s s l y l i m i t t h e Board's j u r i s d i c t i o n only t o d i s t r i b u t i o n of settlements be
tween an i n j u r e d worker and a t h i r d p a r t y who caused the compensable i n j u r y . 
See ORS 656.154; ORS 656.578; ORS 656.580; ORS 656.583; ORS 656.587; ORS 
656.591. A f t e r o r a l argument i n t h i s c o urt, PLF f i l e d a memorandum c i t i n g SAIF 
v. Wright, 102 Or App 598, 795 P2d 604, mod 104 Or App 322, 801 P2d 848 (1990), 
rev allowed 311 Or 60 (1991), f o r the p r o p o s i t i o n t h a t the Board does not have 
a u t h o r i t y e i t h e r t o r u l e on i n s u r e r s ' p e t i t i o n s f o r d i s t r i b u t i o n or t o declare 
the settlements between claimants and PLF's insureds v o i d . 

I n s u r e r s argue t h a t , according t o case law, the Board has j u r i s d i c t i o n 
over a l l t h i r d p a r t y l i e n disputes. They r e l y on EBI Companies v. Cooper, 100 
Or App 246, 249, 785 P2d 380 (1990); Harvey v. Lou Surcamp Logging, 100 Or App 
227, 229 n 1, 785 P2d 383 (1990); and Shipley v. SAIF, 79 Or App 149, 152, 718 
P2d 757, rev den 301 Or 338 (1986). 

PLF misconstrues Wright. I n t h a t case, SAIF had denied a claim on the 
ground t h a t the claimant was not a "subject worker" of any of th r e e non-comply
in g employers. The claimant appealed t o the Board. While a w a i t i n g the Board's 
d e c i s i o n , the claimant and the t h i r d p a rty t h a t had caused the compensable 
i n j u r y 5 s e t t l e d t h e i r case. The Board decided t h a t the claimant was a "subject 
worker" of one of the employers, and SAIF began processing the claim. SAIF 
learned of the settlement only a f t e r the settlement proceeds had already been 
d i s t r i b u t e d t o the claimant and h i s c r e d i t o r s . SAIF nonetheless moved the Board 
f o r an 

"order r e q u i r i n g [ c l a i m a n t ] and h i s attorney * * * t o d i s t r i b u t e t o 
SAIF Corporation the sum of $36,324.24 as i t s [ORS 656.593] share of 
the (unapproved) t h i r d p a r t y settlement made i n t h i s matter." 102 
Or App at 600. 

The Board denied SAIF's motion on the ground t h a t SAIF was not t h e "paying 
agency" when the claimant s e t t l e d h i s t h i r d p a r t y a c t i o n . On review, we hel d 
t h a t , although the Board had j u r i s d i c t i o n over SAIF's motion, i t d i d not have 
the a u t h o r i t y t o grant the s p e c i f i c r e l i e f sought.^ We said t h a t , whatever t r i 
bunal might have a u t h o r i t y t o adjudicate the issues necessary f o r f i n a l r e s o l u 
t i o n of a paying agent's claim i n such circumstances, i t i s not the Workers' 
Compensation Board. 102 Or App at 601. 

This case i s f a c t u a l l y d i f f e r e n t from Wright, and the issues are d i f f e r 
ent. The a p p l i c a b i l i t y of the d i s t r i b u t i o n s t a t u t e s i s disputed, because the 
proceeds are due t o attorney malpractice, r a t h e r than t o i n f l i c t i o n of p h y s i c a l 
i n j u r y . The question i s : Does the Board have the a u t h o r i t y t o decide whether 
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the proceeds of a settlement of a p a r t i c u l a r type of claim are d i s t r i b u t a b l e 
under the Workers' Compensation Law? 

2099 

Numerous cases have acknowledged, or presumed, t h a t the Board had the 
a u t h o r i t y t o decide various questions r e l a t i n g t o proceeds sought t o be d i s 
t r i b u t e d . I n Allen v. American Hardwoods, 102 Or App 562, 795 P2d 592, rev den 
310 Or 547 (1990), an Oregon workers' compensation i n s u r e r sought d i s t r i b u t i o n 
of settlement proceeds obtained from a Michigan company by a deceased worker's 
b e n e f i c i a r y and an i n j u r e d worker, both of whom were Oregon r e s i d e n t s . Michigan 
law d i d not allow reimbursement t o a workers' compensation i n s u r e r i f only 
noneconomic loss had been recovered, which was t r u e of both settlements i n v o l v 
ed. The Oregon insu r e r p e t i t i o n e d the Board f o r an order d e c l a r i n g i t s l i e n 
a gainst the Michigan settlement proceeds v a l i d . We agreed w i t h the Board's 
choice of law analysis and af f i r m e d i t s conclusion t h a t Oregon law governs the 
v a l i d i t y of an Oregon insurer's l i e n s on another sta t e ' s t h i r d p a r t y settlement. 

I n Shipley v. SAIF, supra, the claimant sought review of a Board order 
t h a t held t h a t h i s recovery from a t h i r d party's insurance company, a r i s i n g out 
of an e a r l i e r judgment against the company's insured f o r i n j u r i n g the p l a i n t i f f , 
was subject t o a l i e n under ORS 656.593(1). We upheld the Board w i t h o u t d i s 
cussing i t s a u t h o r i t y t o decide the issue. I n EBI Companies v. Cooper, supra, 
we decided t h a t the Board had the a u t h o r i t y t o decide whether the claimant's 
e l e c t i o n t o assign h i s t h i r d p a r t y claim t o the compensation c a r r i e r was ob
t a i n e d f r a u d u l e n t l y and whether i t could r e d i s t r i b u t e the proceeds of a s e t t l e 
ment negotiated by the ins u r e r : 

"ORS 656.591 gives the Board j u r i s d i c t i o n over the p a r t i e s and the 
subject matter of an e l e c t i o n by a worker t o assign h i s t h i r d p a r t y 
c l a i m t o a paying agency. The Board's a u t h o r i t y t o order r e s c i s s i o n 
of an e l e c t i o n f r a u d u l e n t l y obtained flows from the exercise of t h a t 
j u r i s d i c t i o n , because an e l e c t i o n t h a t was induced by f r a u d i s , i n 
f a c t , no e l e c t i o n . " 100 Or App at 249. 

The Board has also decided, without o b j e c t i o n , whether an i n s u r e r i s e n t i t l e d t o 
a share of a t h i r d p a r t y settlement, Robertson v. Davcol, Inc., 99 Or App 542, 
783 P2d 43 (1989), and t o what p a r t i e s i t may d i s t r i b u t e proceeds. SAIF v. 
Cowart, 65 Or App 733, 738, 672 P2d 389 (1983). 7 

We are persuaded by the l o g i c of EBI Companies v. Cooper, suprat The 
Board has j u r i s d i c t i o n t o resolve disputes between a claimant and a paying agent 
"as t o what may be a j u s t and proper d i s t r i b u t i o n " of the proceeds from s e t t l e 
ment of "any t h i r d p a r t y case," ORS 656.593(3); t h e r e f o r e , i t has the a u t h o r i t y 
t o determine whether a p a r t i c u l a r agreement c o n s t i t u t e s the settlement of a 
" t h i r d p a r t y case" under the act.** 

The next question i s whether the Board c o r r e c t l y concluded t h a t the l e g a l 
m a l p r a c t i c e claims are " t h i r d p a rty cases," so t h a t i n s u r e r s ' l i e n s would attach 
t o the settlement proceeds. PLF argues t h a t the p l a i n and unambiguous language 
of t h e t h i r d p a r t y recovery s t a t u t e s expressly l i m i t s a paying agent's l i e n t o 
proceeds a r i s i n g out of a claim against a t h i r d p a r t y who caused a worker's 
compensable i n j u r y . Insurers argue t h a t t h i s court's holding i n Shipley v. 
SAIF, supra, r e j e c t e d PLF's p r o p o s i t i o n t h a t a paying agent's l i e n can only 
a r i s e out of an a c t i o n f o r the "negligence or wrong of a t h i r d person" who 
caused the compensable i n j u r y . They r e l y on t h i s language i n Shipley: 

" P l a i n t i f f e l e c t e d t o seek recovery against the t h i r d p a r t y , and 
he s u c c e s s f u l l y obtained an award of damages f o r the n e g l i g e n t l y i n 
f l i c t e d i n j u r y . Only because the t h i r d party's i n s u r e r denied cov
erage d i d p l a i n t i f f have t o i n i t i a t e an a c t i o n t o recover the amount 
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of the judgment. That action was ancillary to the action against 
the insured, because, without the judgment against the insured, no 
cause of action against the insurer could have existed. Plaintiff s 
ultimate recovery of the damages arose out of the negligent conduct 
of the third party, and the proceeds are properly subject t o a l i e n 
by SAIF." 79 Or App at 152. (Emphasis insu r e r s ' . ) 

On the basis of t h a t language, insurers draw these conclusions: (1) Like 
the a c t i o n against the t h i r d party's insurance c a r r i e r i n Shipley, the malprac
t i c e , a c t i o n s here were a n c i l l a r y t o the t h i r d p a r t y actions because, w i t h o u t the 
claims against the t h i r d p a r t i e s , no causes of a c t i o n against the atto r n e y s 
could e x i s t ; and (2) i t i s not c r i t i c a l t h a t a judgment or a settlement be ob
t a i n e d i n a t h i r d p a r t y a c t i o n before the a n c i l l a r y a c t i o n i s i n i t i a t e d . They 
also contend t h a t , because they would have had l i e n s on any recoveries had the 
t h i r d p a r t y a c t i o n s f o r b o d i l y i n j u r i e s been properly prosecuted, the same 
p o l i c y c o n s iderations should apply t o allow a l i e n t o a t t a c h t o proceeds of any 
a n c i l l a r y a c t i o n necessary f o r the f u l l v i n d i c a t i o n of a claimant's t h i r d p a r t y 
claim. 

PLF argues t h a t a l e g a l malpractice a c t i o n i s , by d e f i n i t i o n , not a n c i l 
l a r y t o the o r i g i n a l cause of a c t i o n . ^ i t also maintains t h a t , i n Shipley, the 
paying agent's l i e n was held t o attach t o the judgment against the insurance 
c a r r i e r because t h a t judgment was the means of c o l l e c t i n g the b o d i l y i n j u r y dam
ages owed t o t h e claimant by the t h i r d p a r t y who caused the compensable i n j u r y . 

The purposes of the t h i r d p a rty recovery s t a t u t e s are t o a l l o c a t e 
"whatever t h e claimant recovers between him and the paying agency and t o provide 
reimbursement t o those responsible f o r s t a t u t o r y compensation of i n j u r e d workers 
when damages or settlements are obtained against the persons whose acts caused 
the i n j u r i e s . " Schlecht v. SAIF, 60 Or App 449, 456, 653 P2d 1284 (1982). 
(Emphasis i n o r i g i n a l . ) T h i r d p a r t y l i a b i l i t y includes, not only o r i g i n a l t o r t 
feasors, but also persons whose negligence worsens compensable i n j u r i e s . See 
Wimer v. Miller, 235 Or 25, 383 P2d 1005 (1963); SAIF v. Meredith, 104 Or App 
570, 802 P2d 95 (1990). However, a compensable i n j u r y i s the foundation of the 
concept of a l i e n on t h i r d p a r t y recoveries. Legal malpractice r e s u l t s i n harm 
d i s t i n c t from any type of i n j u r y t h a t conceivably could be compensable under the 
workers' compensation law. Even i f the measure of damages i s the recovery t h a t 
was l i k e l y i n the o r i g i n a l a c t i o n but f o r the malpractice, the recovery i s com
pensation f o r harm, caused by attorney negligence, not f o r a compensable i n j u r y . 

Shipley v. SAIF, supra, i s not d i s p o s i t i v e here. The claimant t h e r e f i l e d 
an a c t i o n t o enforce the judgment against the c a r r i e r ' s insured by pro v i n g t h a t 
the c a r r i e r ' s p o l i c y covered the insured's l i a b i l i t y t o the claimant f o r b o d i l y 
i n j u r y . That a c t i o n was t r u l y a n c i l l a r y t o the o r i g i n a l negligence c l a i m . I n 
surers' idea here t h a t , under the t h i r d p a rty recovery s t a t u t e s , no judgment, 
settlement or r i g h t t h e r e t o needs t o e x i s t against a t h i r d p a r t y i n order f o r an 
" a n c i l l a r y " a c t i o n t o be i n i t i a t e d i s not c o r r e c t . 

A paying agent's l i e n under ORS 656.580(2) and i t s r i g h t t o a j u s t and 
proper d i s t r i b u t i o n under ORS 656.593(3) only apply t o recovery from a t h i r d 
p a r t y . W i t h i n the meaning of ORS 656.154 and ORS 656.578, a t h i r d p a r t y i s a 
person who could be held l i a b l e f o r causing a compensable i n j u r y t o a worker. 
An a t t o r n e y who in c u r s l i a b i l i t y by n e g l i g e n t l y representing a worker i s not a 
" t h i r d p a r t y . " Therefore, a recovery f o r l e g a l malpractice i s not subject t o a 
claim by a paying agent. The Board erred i n concluding otherwise. 

Because the attorneys who s e t t l e d the malpractice claims against them were 
not " t h i r d p a r t i e s , " we do not reach the question of whether the Board may 
decide t h a t a t h i r d p a r t y settlement i s voi d under ORS 656.587. 
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P o r t , the s e l f - i n s u r e d employer of Lloyd (A62117), c r o s s - p e t i t i o n s f o r r e 
view of the Board's order holding t h a t the amount of i t s l i e n i s $4,000, plus 
f u t u r e expenses. I t argues t h a t the Board erred, as a matter of law, i n con
s t r u i n g i t s settlement agreement t o be t h a t claimant promised t o dismiss h i s 
appeal i f Port reduced i t s l i e n on the t h i r d p a r t y claim t o $4,000, plus f u t u r e 
expenses. I t argues t h a t claimant promised more than d i s m i s s a l of h i s p e t i t i o n . 
I t contends t h a t he also promised t o pay Port's l i e n from the malpractice pro
ceeds and t o allow Port t o p a r t i c i p a t e i n settlement n e g o t i a t i o n s w i t h PLF. 

The Board might have had the a u t h o r i t y t o i n t e r p r e t the agreement between 
Port and claimant i f Port's l i e n had attached t o the l e g a l m alpractice claim; 
however, as a matter of law, Port's l i e n d i d not a t t a c h t o i t . Furthermore, 
i n t e r p r e t a t i o n of the agreement between Port and claimant i s not a "matter 
concerning a claim." ORS 656.704. Therefore, the Board had no a u t h o r i t y i n the 
matter, and we reverse the order. 

Reversed on p e t i t i o n s and on c r o s s - p e t i t i o n . 

1 ORS 656.154 provides: 

" I f the i n j u r y t o a worker i s due t o the negligence or wrong of a 
t h i r d person not i n the same employ, the i n j u r e d worker, or i f death 
r e s u l t s from the i n j u r y , the spouse, c h i l d r e n or other dependents, 
as the case may be, may e l e c t t o seek a remedy against such t h i r d 
person." 

ORS 656.578 provides, i n p a r t : 

" I f a worker of a noncomplying employer receives a compensable 
i n j u r y i n the course of employment, or i f a worker receives a com
pensable i n j u r y due t o the negligence or wrong of a t h i r d person * * 
* , e n t i t l i n g the worker under ORS 656.154 t o seek a remedy against 
such t h i r d person, such worker or, i f death r e s u l t s from the i n j u r y , 
the other b e n e f i c i a r i e s s h a l l e l e c t whether t o recover damages from 
such employer or t h i r d person." 

2 ORS 656.576 provides: 

"As used i n ORS 656.578 t o 656.595 [the t h i r d p a r t y recovery 
s t a t u t e s ] , 'paying agency' means the s e l f - i n s u r e d employer or 
i n s u r e r paying b e n e f i t s t o the worker or b e n e f i c i a r i e s . " 
3 ORS 656.580 provides, i n p a r t : 

"(1) The worker * * * s h a l l be paid the b e n e f i t s provided by ORS 
656.001 t o 656.794 i n the same manner and t o the same extent as i f 
no r i g h t of a c t i o n e x i s t e d against the * * * t h i r d p a r t y , u n t i l 
damages are recovered from such * * * t h i r d p a r t y . 

"(2) The paying agency has a l i e n against the cause of a c t i o n as 
provided by ORS 656.591 or 656.593, which l i e n s h a l l be p r e f e r r e d t o 
a l l claims except the cost of recovering such damages." 
4 ORS 656.593(3) provides: 

"A claimant may s e t t l e any t h i r d p a rty case w i t h the approval of 
the paying agency, i n which event the paying agency i s authorized t o 
accept such a share of the proceeds as may be j u s t and proper and 
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the worker * * h a l l receive the amount t o which the worker would be 
e n t i t l e d f o r a recovery under subsections (1) and (2) of t h i s sec
t i o n . Any c o n f l i c t as t o what may be a j u s t and proper d i s t r i b u t i o n 
s h a l l be resolved by the board." 

ORS 656.587 provides, i n p a r t : 

"Any compromise by the worker * * * of any r i g h t of a c t i o n 
against an employer or t h i r d p a r t y i s voi d unless made w i t h the 
w r i t t e n approval of the paying agency or, i n the event of a di s p u t e 
between the p a r t i e s , by order of the board." 

Only the Port of Portland (Port) requested the Board t o declare the se t 
tlement between claimant and PLF voi d under ORS 656.587. An agreement between 
claimant Lloyd and Port, and i t s e f f e c t on Lloyd's settlement w i t h PLF, are the 
focus of Port's c r o s s - p e t i t i o n , discussed i n f r a . EBI's p e t i t i o n s requested t h a t 
the Board hold t h a t i t has l i e n s on the malpractice proceeds under ORS 
656.580(2) and ORS 656.593(3) and t h a t the Board d i r e c t disbursement t o i t of 
the j u s t and proper shares of the proceeds. 

5 ORS 656.005(7)(a) provides, i n p a r t : 

"A 'compensable i n j u r y ' i s an accidental i n j u r y , or a c c i d e n t a l 
i n j u r y t o p r o s t h e t i c appliances, a r i s i n g out of and i n the course of 
employment r e q u i r i n g medical services or r e s u l t i n g i n d i s a b i l i t y or 
death; an i n j u r y i s accidental i f the r e s u l t i s an accident, whether 
or not due t o ac c i d e n t a l means." 

I n Wright, we concluded t h a t , under the app l i c a b l e s t a t u t e s concerning 
settlement of t h i r d p a r t y a c t i o n s , the Board has a u t h o r i t y t o do only two 
t h i n g s : (1) order w r i t t e n approval of the settlement by the paying agency, i f 
the r e i s a di s p u t e about the terms of the settlement, pursuant t o ORS 656.587; 
and (2) once the settlement i s approved, resolve any c o n f l i c t s as t o what 
i s a j u s t and proper d i s t r i b u t i o n , pursuant t o ORS 656.593(3). 102 Or App at 
601. Those issues are not before us i n t h i s case. 

7 We have held t h a t the Board has no a u t h o r i t y t o modify t h i r d p a r t y 
a c t i o n settlement agreements. See SAIF v. Cowart, supra, 65 Or App at 738; see 
also Estate of Troy Vance v. Williams, 84 Or App 616, 734 P2d 1372 (1987). 

^ "As a matter of common law, a court having j u r i s d i c t i o n t o de
cide a question o r d i n a r i l y r e f r a i n s from doing so u n t i l the question 
has f i r s t been decided by the spe c i a l i z e d agency t h a t has j u r i s d i c 
t i o n t o decide i t , but the court may s t i l l decide the question i n 
reviewing the agency's decision." 4 Davis, Administrative Law 
Treatise 119, 22:11 (2d ed 1983). 

^ PLF suggests t h a t an " a n c i l l a r y " a c t i o n i s : 

"one growing out of and a x i l l a r y t o another a c t i o n or s u i t , * * * 
such as a b i l l f o r discovery, or a proceeding f o r the enforcement of 
a judgment, or t o set aside fraudulent t r a n s f e r s of proper t y . 
Black's Law Dictionary, 112 (4th ed. 1968)." 
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C i t e as 108 Or App 93 (1991) J u l y 3, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

THE STATE OF OREGON, by and through the STATE ACCIDENT INSURANCE FUND 
CORPORATION, an i n s t r u m e n t a l i t y of the State of Oregon, Appellant - Cross-

Respondent , 
v. 

FINNIS FIRMAN MONTGOMERY and RALPH FAULKNER, Respondents, CHARLES B. GILL, JR., 
and DAVID A. DAVIDSON, Respondents - Cross-Appellants, and ASSOCIATED OREGON 
LOGGERS, INC., an Oregon n o n p r o f i t c o r p o r a t i o n ; AOL SERVICES, INC., an Oregon 

c o r p o r a t i o n ; LOGGERS ASSURANCE COMPANY, INC., an Oregon c o r p o r a t i o n licensed t o 
engage i n the insurance business i n Oregon; AOL SERVICES, INC., an Oregon 

c o r p o r a t i o n as Trustor; and ASSOCIATED OREGON LOGGERS, INC., an Oregon n o n p r o f i t 
c o r p o r a t i o n as Trustee of t h a t c e r t a i n Trust created by Agreement of August 7, 

1981, Cross-Respondents. 
(148908; CA A61161) 

Appeal from C i r c u i t Court, Marion County. 
Duane R. Ertsgaard, Judge. 
Submitted on record and b r i e f s January 17, 1991. 
Dave Frohnmayer, Attorney General, V i r g i n i a L. Linder, S o l i c i t o r General, 

Salem, and W i l l i a m F. Gary and Sharon A. Rudnick, Special A s s i s t a n t Attorneys 
General, and Harrang, Long, Watkinson, Arnold & L a i r d , P.C., Eugene, f i l e d the 
b r i e f s f o r a p p e l l a n t - cross-respondent. 

F i n i s Firman Montgomery, Eugene, f i l e d the b r i e f pro se. 
Robert J. Custis and Custis & Adlard, Salem, f i l e d the b r i e f f o r respondent 

Ralph Faulkner. 
W i l l i a m B. Crow, Bruce A. Rubin, Carolyn E. Wells, Margaret F i o r i n o and 

M i l l e r , Nash, Wiener, Hager & Carlsen, Portland, f i l e d the b r i e f s f o r 
respondents - cross-appellants. 

No appearance f o r cross-respondents Associated Oregon Loggers, I n c . , AOL 
Services, I n c . , and Loggers Assurance Company, Inc. 

Before Richardson, Presiding Judge, and Newman and D e i t s , Judges. 
RICHARDSON, P.J. 
On appeal, judgment f o r Montgomery reversed and remanded; otherwise a f f i r m e d 

on appeal and on cross-appeal. 

P l a i n t i f f brought t h i s a c t i o n , which i t s t y l e s as one f o r d e c l a r a t o r y 
judgment, t o recover damages f o r the m i s a l l o c a t i o n of money and " l o s t corporate 
o p p o r t u n i t i e s " t h a t a l l e g e d l y r e s u l t e d from the n e g o t i a t i o n and performance of 
co n t r a c t s between i t and Associated Oregon Loggers (AOL). 1 The t h r u s t of p l a i n 
t i f f ' s a l l e g a t i o n s i s t h a t i t and AOL entered i n t o a c o n t r a c t u a l arrangement, 
the primary purpose of which was f o r AOL t o receive from p l a i n t i f f and t o d i s 
t r i b u t e t o AOL's members po l i c y h o l d e r s ' dividends t h a t p l a i n t i f f owed them. See 
ORS 656.526(2); OAR 836-80-150. Large amounts of money t h a t p l a i n t i f f t r a n s m i t 
t e d t o AOL, both f o r dividends and f o r other purposes under the c o n t r a c t , were 
" d i v e r t e d " t o fund the establishment of an insurance company, Loggers Assurance 
Company, Inc. (LACO), which was c o n t r o l l e d by AOL and competed w i t h p l a i n t i f f 

1 For purposes of t h i s o pinion, we use the acronym "AOL" t o r e f e r t o 
Associated Oregon Loggers, Inc., and a l l of the e n t i t i e s a f f i l i a t e d w i t h i t . 

We note t h a t , i n the main, our r o l e i s t o decide cases as they are presented 
t o us. We do not know why p l a i n t i f f took the d e c l a r a t o r y judgment approach or 
why i t s p r i n c i p a l theory of l i a b i l i t y i s t h a t defendants breached f i d u c i a r y 
d u t i e s . 
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f o r the loggers' business. The damage claims are f o r " l o s t corporate o p p o r t u n i 
t i e s , " i n the form of l o s t premiums and investment o p p o r t u n i t i e s , and f o r the 
d i v e r t e d dividends. Other f a c t s w i l l be stated i n the pa r t s of t h i s o p i n i o n t o 
which they are p e r t i n e n t . 

P l a i n t i f f s t a t e d three claims. I n the f i r s t , i t a l l e g e d t h a t defendant 
Montgomery breached h i s f i d u c i a r y duty by n e g o t i a t i n g agreements and amendments 
on behalf of AOL wh i l e he was a d i r e c t o r of p l a i n t i f f , w i t h o u t making a p p r o p r i 
ate d i s c l o s u r e s . P l a i n t i f f also contends t h a t , over and above h i s involvement 
i n the n e g o t i a t i o n s , Montgomery was the p r i n c i p a l p a r t i c i p a n t i n the implementa
t i o n of t h e c o n t r a c t s and i n r e l a t e d improper a c t i v i t i e s designed t o b e n e f i t AOL 
at p l a i n t i f f ' s expense. The t h i r d claim asserts t h a t defendants G i l l and 
Davidson, w h i l e they were o f f i c e r s of p l a i n t i f f , breached t h e i r f i d u c i a r y d u t i e s 
by f a i l i n g t o d i s c l o s e t o p l a i n t i f f f a c t s of which they were aware concerning 
Montgomery's scheme t h a t they a l l e g e d l y learned about i n the course of c o n t r a c t 
n e g o t i a t i o n s w i t h Montgomery. I n i t s second claim, p l a i n t i f f a l l e g e d t h a t G i l l , 
Davidson and defendant Faulkner, who succeeded G i l l as p l a i n t i f f ' s p r e s i d e n t , 
are s t r i c t l y l i a b l e under ORS 297.120 f o r the money l o s t through the d i v e r s i o n 
of the dividends. 

Defendants moved f o r summary judgment on a l l claims, and the t r i a l c ourt 
granted the motion. I t concluded, as explained i n an opinion l e t t e r , inter 
alia: 

" 1 . As t o dividends: Under the SAIF/AOL agreements, AOL was an 
agent f o r the loggers not SAIF, t h a t the assignment of dividends was 
v a l i d and t h a t a l l of the declared dividends were paid. That any 
claim f o r non d i s t r i b u t i o n i s by the loggers against AOL not SAIF 
against these Defendants. Therefore, the State of Oregon and SAIF 
are not the r e a l p a r t i e s i n i n t e r e s t . 

"2. The evidence submitted i s i n s u f f i c i e n t t o create a m a t e r i a l 
issue of f a c t on the alleged loss of business o p p o r t u n i t y and breach 
of f i d u c i a r y r e l a t i o n s h i p s * * *." 

P l a i n t i f f appeals from the r e s u l t i n g judgment.^ we reverse the judgment on the 
claim against Montgomery and a f f i r m i n a l l other respects. 

Although Montgomery argues otherwise, there can be no doubt t h a t he was 
not e n t i t l e d t o summary judgment on the issue of l i a b i l i t y . There was abundant 
evidence t h a t he acted i n derogation of p l a i n t i f f ' s i n t e r e s t s i n n e g o t i a t i n g a 
ser i e s of c o n t r a c t s f o r AOL whereby i t obtained increasing f i n a n c i a l b e n e f i t s 
from p l a i n t i f f . There was also evidence t h a t he d i d not d i s c l o s e r e l e v a n t f a c t s 
about the d u a l i t y of h i s r o l e generally or about the s p e c i f i c advantages t h a t he 
sought t o o b t a i n f o r AOL t h a t were not apparent from the co n t r a c t s or nego t i a 
t i o n s themselves. I f believed by a f a c t f i n d e r , t h a t evidence would support a 
f i n d i n g of l i a b i l i t y against Montgomery. 

The c l o s e r question i s whether Montgomery established c o n c l u s i v e l y t h a t 
the damages t h a t p l a i n t i f f seeks were not caused by h i s breach. The t r i a l c o u r t 
concluded t h a t p l a i n t i f f had no claim f o r the converted dividends, because the 
loggers had assigned t h e i r r i g h t t o them t o AOL, and AOL was s o l e l y t h e i r agent 
f o r purposes of d i s t r i b u t i o n . We do not agree t h a t there was no c o n f l i c t i n the 
evidence as t o whether AOL was p l a i n t i f f ' s agent r a t h e r than or as w e l l as the 

The judgment also disposes of the other claims and p a r t i e s . 
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loggers'. See Paulson v. Western Life Insurance Co., 292 Or 38, 636 P2d 935 
(1981). More fundamentally, t h a t question i s not d e c i s i v e . P l a i n t i f f ' s p r i n c i 
p a l c o n t e n t i o n i s t h a t Montgomery f a i l e d t o apprise i t about the use t o which 
AOL would put the dividends and t h a t p l a i n t i f f consequently had t o make "second 
payments" d i r e c t l y t o the loggers. That contention i s not answered by the e x i s 
tence or nonexistence of an agency r e l a t i o n s h i p between p l a i n t i f f and AOL. 

Montgomery argues t h a t p l a i n t i f f was n e i t h e r l i a b l e f o r nor d i d i t pay 
dividends t o the loggers t o replace those t h a t were not d i s t r i b u t e d by AOL. 
Rather, he contends, p l a i n t i f f simply "volunteered" t o make payments t o the l o g 
gers through a 1986 "settlement agreement," i n r e t u r n f o r which p l a i n t i f f 
acquired LACO. Montgomery asserts t h a t p l a i n t i f f was under no l e g a l o b l i g a t i o n 
t o make the payments and t h a t any r i g h t s t o dividends t h a t the loggers enjoyed 
were under the agreements and t h e i r assignments t o AOL by which they p u r p o r t e d l y 
r e l i n q u i s h e d any r i g h t t o payments of dividends d i r e c t l y from p l a i n t i f f . As we 
have noted, however, there are unresolved questions of f a c t about the contrac
t u a l r e l a t i o n s h i p s of p l a i n t i f f , AOL and the loggers under the instruments. 
Whether the loggers could have waived, or d i d waive, any s t a t u t o r y and regula
t o r y d i v i d e n d r i g h t s cannot be decided before those questions are answered. 3 

Montgomery also argues t h a t there was decisive evidence t h a t p l a i n t i f f d i d 
not s u f f e r any loss of corporate o p p o r t u n i t i e s , because i t acquired LACO and as
surances of the loggers' business as p a r t of the 1986 settlement. Montgomery's 
argument n e c e s s a r i l y assumes t h a t p l a i n t i f f t h e r e f o r e reacquired any business 
and investment o p p o r t u n i t i e s t h a t i t had l o s t over the preceding three-year 
p e r i o d , d o l l a r f o r d o l l a r . However, he o f f e r e d no evidence t o s u b s t a n t i a t e t h a t 
f a c t u a l assumption. The summary judgment f o r Montgomery was e r r o r . 4 

P l a i n t i f f next assigns e r r o r t o the summary judgment on the breach of 
f i d u c i a r y duty claim against G i l l and Davidson. The e s s e n t i a l premise of t h a t 
c l a i m i s t h a t those defendants had knowledge and f a i l e d t o make di s c l o s u r e s 
about wrongful conduct or o b j e c t i v e s on the p a r t of Montgomery and AOL. P l a i n 
t i f f argues t h a t the only evidence t h a t G i l l and Davidson o f f e r e d on the p o i n t 
was a "bare d i s c l a i m e r " of knowledge and t h a t t h a t does not s u f f i c e f o r summary 
judgment. However, the evidence showed more than t h a t . I t e s t a b l i s h e d without 
r e f u t a t i o n t h a t what G i l l and Davidson knew about Montgomery's and AOL's plans, 
at t h e time of the n e g o t i a t i o n s and through the time t h a t they remained p l a i n 
t i f f ' s employees, revealed no improper o b j e c t i v e s and no o b j e c t i v e t o use p l a i n 
t i f f ' s money improperly f o r proper or improper purposes. P l a i n t i f f notes t h a t 
t h e r e was evidence t h a t G i l l ' s and Davidson's c o n s u l t a t i o n s w i t h Montgomery r e 
s u l t e d i n "a bad deal f o r SAIF Corporation because SAIF Corporation sold i n s u r 
ance at below cost and because the agreements contained inadequate c o n t r o l s t o 
prevent AOL from accumulating c a p i t a l . " That i s t r u e , and i t i s i r r e l e v a n t . 
P l a i n t i f f ' s claim does not allege t h a t i t s damages r e s u l t e d from shortcomings i n 
G i l l ' s and Davidson's business acumen or n e g o t i a t i n g s k i l l s . We agree w i t h the 
t r i a l c o u r t t h a t they were e n t i t l e d t o summary judgment on the f i d u c i a r y duty 
claim. 

J We assume, but do not decide, Montgomery's premise t h a t p l a i n t i f f could not 
recover the "second payments" as damages i f i t made them but was not l e g a l l y 
r e q u i r e d t o . 

4 The other defendants argue t h a t the a c t i o n i s barred by the a p p l i c a b l e 
S t a t u t e of L i m i t a t i o n s and t h a t ORS 12.250, which makes the s t a t u t e i n a p p l i c a b l e 
t o governmental bodies, does not apply t o p l a i n t i f f . Because we a f f i r m the 
judgment f o r those defendants on other grounds and because Montgomery does not 
r a i s e t h a t argument on appeal, we do not address i t . 
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The summary judgment f o r them and Faulkner on the s t a t u t o r y c l a i m was also 
proper. The dividends were payable from the I n d u s t r i a l Accident Fund (IAF). 
ORS 656.634(2) provides, i n relev a n t p a r t , t h a t "the State of Oregon declares 
t h a t i t has no p r o p r i e t a r y i n t e r e s t i n [ I A F ] . " ORS 297.120 provides f o r 
p o t e n t i a l recovery from p u b l i c o f f i c e r s f o r the loss of "p u b l i c funds" w i t h 
which they are ent r u s t e d . We agree w i t h G i l l , Davidson and Faulkner t h a t at 
l e a s t those IAF moneys t h a t have been committed t o the payment of dividends are 
not p u b l i c funds w i t h i n the meaning of ORS 297.120. Sprague v. Straub, 252 Or 
507, 522-23, 451 P2d 49 (1969); see also Eckles v. State of Oregon, 306 Or 380, 
760 P2d 846 (1988), appeal dismissed US (1989) (separate o p i n i o n of 
Peterson, C.J.). 5 

Our d i s p o s i t i o n of the appeal moots G i l l ' s , Davidson's and Faulkner's 
cross-assignments of e r r o r . G i l l and Davidson also cross-appeal. They preface 
t h e i r c r o s s - a p p e l l a n t s ' b r i e f by s t a t i n g t h a t , i f we " a f f i r m the judgment below, 
the Court w i l l not need t o reach the issues on cross-appeal." Although t h a t 
statement i s a l i t e r a l nonsequitur,^ we understand i t t o mean t h a t , i f we a f f i r m 
the p o r t i o n s of the judgment r e l a t i n g t o G i l l and Davidson t h a t are challenged 
by p l a i n t i f f ' s appeal, the cross-appeal i s t o be deemed abandoned. We t h e r e f o r e 
a f f i r m on the cross-appeal without d i s c u s s i o n . 7 

On appeal, judgment f o r Montgomery reversed and remanded; otherwise 
a f f i r m e d on appeal and on cross-appeal. 

15 We do not reach any of the arguments t h a t we have not addressed t h a t G i l l , 
Davidson and Faulkner make i n opposition t o p l a i n t i f f ' s assignments r e l a t i n g t o 
the claims against them. 

^ One of the assignments i n the cross-appeal r e l a t e s t o the s t r i k i n g of 
G i l l ' s and Davidson's cross-claims against AOL and i t s a f f i l i a t e s . 

7 Faulkner also f i l e d a no t i c e of cross-appeal but abandoned i t pursuant t o 
ORAP 5.55(3) . 

C i t e as 108 Or App 101 (1991) J u l y 3, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Michael J. Moody, Claimant. 

MICHAEL J. MOODY, P e t i t i o n e r , 
v. 

L I B E R T Y NORTHWEST INSURANCE CORP., and CON-VEY KEYSTONE, Respondents. 
(88-18100; CA A66568) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and submitted March 20, 1991. 
Dean H e i l i n g , Salem, argued the cause f o r p e t i t i o n e r . With him on the b r i e f 

was G a t t i , G a t t i , Maier & Associates, Salem. 
David O. Wilson, Eugene, argued the cause f o r respondents. With him on the 

b r i e f was Employers Defense Counsel, Eugene. 
Before B u t t l e r , P residing Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
Aff i r m e d . 

Claimant seeks review of an order of the Workers' Compensation Board 
r e v e r s i n g the r e f e r e e and upholding the de n i a l of h i s aggravation claim. 
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Because we conclude t h a t the Board d i d not misapply the law and because there i s 
s u b s t a n t i a l evidence t o support the Board's order, we a f f i r m . 

Claimant compensably i n j u r e d h i s back and l e f t knee i n 1985, f o r which he 
received an award of 5 percent unscheduled permanent d i s a b i l i t y and 5 percent 
scheduled d i s a b i l i t y , r e s p e c t i v e l y . I n 1987, he f i l e d an aggravation claim, by 
which he sought b e n e f i t s f o r a psychological c o n d i t i o n t h a t he all e g e d had wors
ened as a r e s u l t of the compensable i n j u r y . Employer denied the aggravation 
c l a i m , but the referee held i t t o be compensable. A determination order i n 
October, 1988, made an a d d i t i o n a l unscheduled award of 13 percent. The evalua
t i o n sheet on which the order was based shows t h a t 5 percent of t h a t award was 
a l l o c a t e d t o claimant's disc problem and psychological d i s a b i l i t y , without any 
a l l o c a t i o n between the two. 

I n November, 1988, claimant sought a reopening of the c l a i m due t o a wors
ening of h i s psychological c o n d i t i o n . Employer denied the request; the referee 
held t h a t the 1987 aggravation claim had been prematurely closed and, t h e r e f o r e , 
he d i d not address the aggravation claim. The Board reversed, h o l d i n g t h a t the 
cl a i m had been p r o p e r l y closed, because claimant was medically s t a t i o n a r y , and 
t h a t claimant's psychological c o n d i t i o n had not worsened. We w r i t e only t o 
address one of claimant's contentions concerning the Board's a n a l y s i s of the 
aggravation claim f o r h i s psychological c o n d i t i o n . 

The Board found t h a t claimant's psychological c o n d i t i o n had worsened symp-
t o m a t i c a l l y since the l a s t arrangement of compensation. I t concluded, however, 
t h a t the medical h i s t o r y a v a i l a b l e t o the evaluator a t the time of the l a s t 
arrangement of compensation showed t h a t claimant would experience f u t u r e periods 
of waxing and waning of symptoms and t h a t the award a n t i c i p a t e d t h a t f u t u r e wax
ing and waning. The Board found, a d d i t i o n a l l y , t h a t claimant's d i s a b i l i t y from 
the p s y c h o l o g i c a l c o n d i t i o n was no worse than had been a n t i c i p a t e d and t h a t h i s 
symptoms had not required h o s p i t a l i z a t i o n or led t o t o t a l d i s a b i l i t y f o r a 
per i o d of more than 14 days. Accordingly, i t held t h a t he had not established a 
compensable aggravation. See Gwynn v. SAIF, 304 Or 345, 745 P2d 775 (1986). 

Claimant contends t h a t , because h i s October, 1988, award d i d not include a 
separate award of permanent p a r t i a l d i s a b i l i t y f o r h i s p s y c h o l o g i c a l c o n d i t i o n , 
no waxing and waning of symptoms could have been a n t i c i p a t e d . There i s e v i 
dence, however, t h a t , i n determining the b e n e f i t s due i n 1988, the evaluator 
considered claimant's psychological d i s a b i l i t y and included i t i n the award. 
A d d i t i o n a l l y , t h ere was abundant evidence i n the record at the time of the award 
t h a t h i s symptoms would wax and wane. 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of the B e n e f i c i a r i e s of J a v i e r Mendoza, 

Deceased, Claimant. 

ANNETTE MELL, B e n e f i c i a r y of Javier Mendoza, Deceased, P e t i t i o n e r - Cross-
Respondent, 

A f f i r m e d . 

C i t e as 108 Or APP 105 (1991) J u l y 3, 1991 

v. 
W.C. RANCH, INC and SAIF CORPORATION, Respondents - Cr o s s - P e t i t i o n e r s . 

(88-06734; CA A64079 ( C o n t r o l ) , A64162) 
(Cases Consolidated) 

J u d i c i a l Review from Workers' Compensation Board. 
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Argued and submitted March 13, 1991. 
James L. Edmunson, Eugene, argued the cause f o r p e t i t i o n e r - cross-

respondent. With him on the b r i e f s were Brent Wells and Malagon, Moore & 
Johnson, Eugene. 

Arden J. Olson, A s s i s t a n t Attorney General, Salem, argued the cause f o r 
respondents - c r o s s - p e t i t i o n e r s . With him on the b r i e f were Dave Frohnmayer, 
Attorney General, V i r g i n i a L. Linder, S o l i c i t o r General, Michael D. Reynolds, 
A s s i s t a n t Attorney General, and Thomas E. Ewing, Assist a n t Attorney General, 
Salem. 

Before B u t t l e r , Presiding Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
Af f i r m e d on p e t i t i o n and on c r o s s - p e t i t i o n . 

Claimant seeks review of an order of the Workers' Compensation Board 
r e v e r s i n g the r e f e r e e and holding t h a t her minor daughter i s not e n t i t l e d t o 
workers' compensation b e n e f i t s as the b e n e f i c i a r y of claimant's c o h a b i t a n t , the 
deceased worker. Employer c r o s s - p e t i t i o n s , contending t h a t the Board er r e d i n 
hold i n g t h a t claimant i s e n t i t l e d t o b e n e f i t s as the s u r v i v i n g cohabitant of the 
decedent. We a f f i r m on the p e t i t i o n and on the c r o s s - p e t i t i o n . 

The Board's f i n d i n g s are supported by s u b s t a n t i a l evidence. The decedent 
married Tina Mendoza i n November, 1982. I n March, 1985, w h i l e s t i l l married t o 
Tina, the decedent began l i v i n g w i t h claimant and her daughter K a t i e , who was 
then one year o l d . The evidence shows t h a t the decedent t r e a t e d K a t i e as i f she 
were h i s daughter, t h a t the decedent and claimant l i v e d together as husband and 
w i f e and t h a t claimant gave b i r t h t o t h e i r c h i l d Ashley a f t e r the decedent's 
death. The decedent was granted a d i s s o l u t i o n of h i s marriage t o Tina on Febru
ary 19, 1986, but then moved t o "set aside" the judgment i n order t o provide f o r 
the care and custody of t h e i r daughter, Melissa, p r o v i s i o n f o r whom had been 
omitted from the judgment. That motion was granted, and a second s o - c a l l e d 
judgment of d i s s o l u t i o n was entered on November 22, 1986. The decedent s u f f e r e d 
a f a t a l i n j u r y on the job on September 11, 1987. 

Under ORS 656.204(4), a minor c h i l d of a deceased worker i s e n t i t l e d t o 
workers' compensation b e n e f i t s . Benefits have been provided t o Ashley. The 
only issue r a i s e d by the p e t i t i o n i s whether Katie i s also e n t i t l e d t o b e n e f i t s . 
Claimant contends t h a t , although Katie was not the decedent's n a t u r a l c h i l d , she 
was h i s c h i l d and b e n e f i c i a r y f o r the purpose of workers' compensation b e n e f i t s , 
because, as the term i s defined i n ORS 656.005(5), a c h i l d includes "a c h i l d 
toward whom the worker stands in loco parentis.1,1 

The Board found t h a t Katie has a n a t u r a l f a t h e r who pays support, t h a t 
claimant a p p l i e d f o r and received p u b l i c assistance on behalf of Ka t i e and t h a t 
the decedent d i d not v o l u n t a r i l y assume the o b l i g a t i o n of support or hold 
himself out t o a l l segments of society as standing i n the place of a parent. 
There i s s u b s t a n t i a l evidence t o support those f i n d i n g s , and they support the 
Board's conclusion t h a t the decedent d i d not stand in loco parentis t o K a t i e . 

I n i t s c r o s s - p e t i t i o n , employer contends t h a t claimant i s not e n t i t l e d t o 
b e n e f i t s under ORS 656.226 as the s u r v i v i n g cohabitant of the decedent. That 
s t a t u t e provides: 

" I n case an unmarried man and an unmarried woman have cohabited 
i n t h i s s t a t e as husband and w i f e f o r over one year p r i o r t o the 

1 Claimant does not contend t h a t Katie i s e n t i t l e d t o b e n e f i t s as a 
dependent of the decedent. ORS 656.005(2). 
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date of an a c c i d e n t a l i n j u r y r e c e i v e d by one or the other as a 
s u b j e c t worker, and c h i l d r e n are l i v i n g as a r e s u l t of t h a t 
r e l a t i o n , the s u r v i v i n g cohabitant and the c h i l d r e n are e n t i t l e d to 
compensation under ORS 656.001 to 656.794 the same as i f the man and 
woman had been l e g a l l y married." 

Employer contends t h a t the s e t t i n g a s i d e of the f i r s t d i s s o l u t i o n judgment had 
the e f f e c t of r e s t o r i n g the marriage and t h a t , t h e r e f o r e , the d i s s o l u t i o n of the 
decedent's marriage to T i n a d i d not become f i n a l u n t i l a new d i s s o l u t i o n judg
ment was entered on November 22, 1986. Under t h a t a n a l y s i s , the decedent was 
unmarried f o r j u s t under eleven months when he died on September 11, 1987. Em
p l o y e r contends, a c c o r d i n g l y , t h a t claimant does not q u a l i f y f o r b e n e f i t s under 
the s t a t u t e , because the decedent and a claimant must have cohabited and have 
been unmarried f o r more than one year at the time of the i n j u r y . 

We agree with employer t h a t the s t a t u t e r e q u i r e s t h a t t h e r e have been over 
one y e a r of continuous c o h a b i t a t i o n during which both p a r t i e s remained unmar
r i e d . However, we d i s a g r e e with employer's c o n c l u s i o n t h a t the decedent was un
m a r r i e d f o r l e s s than one year at the time of h i s death. Under ORS 107.115,2 
the February, 1986, d i s s o l u t i o n of h i s marriage to T i n a became f i n a l a f t e r the 
e x p i r a t i o n of 30 days from the date of the decree, no appeal having been f i l e d . 
A f t e r t h a t , the court had the power to modify the judgment to provide f o r the 
custody and support of a minor c h i l d who was erroneously omitted from the judg
ment. ORS 1 0 7 . 1 3 5 ( 1 ) ( b ) . 3 

The February, 1986, d i s s o l u t i o n judgment made no p r o v i s i o n f o r the car e , 
custody and c o n t r o l of the decedent's daughter M e l i s s a and made no p r o v i s i o n for 
her support. I t simply d i s s o l v e d the marriage. I n h i s a f f i d a v i t accompanying 
h i s motion to s e t a s i d e the judgment, the decedent s t a t e d t h a t he was w i l l i n g to 
l e t h i s ex-wife have the c h i l d "so long as she took c a r e of" her. I t s t a t e d , 
however, t h a t " s i n c e our d i s s o l u t i o n of marriage, my ex-wife has been running 
around, d r i n k i n g , with other men and i s t o t a l l y u n f i t to have c a r e , custody and 
c o n t r o l of [the c h i l d ] . That I am a f i t and proper person to have c a r e , custody 
and c o n t r o l of s a i d c h i l d . " The a f f i d a v i t s t a t e s no b a s i s f o r a t t a c k i n g the 

z ORS 107.115(1) provides: 

"A decree of annulment or d i s s o l u t i o n of a marriage r e s t o r e s the 
p a r t i e s t h e r e t o to the s t a t u s of unmarried persons, u n l e s s a p a r t y 
i s married to another person. * * * [B]ut the decree s h a l l not be 
e f f e c t i v e i n s o f a r as i t a f f e c t s the m a r i t a l s t a t u s of the p a r t i e s 
u n t i l the e x p i r a t i o n of 30 days from the date of the decree, or, i f 
an appeal i s taken, u n t i l the s u i t i s determined on appeal, 
whichever i s l a t e r . " 

3 ORS 107.135(1)(b) provides: 

"(1) The court has the power at any time a f t e r a decree of * * * 
d i s s o l u t i o n of marriage * * * upon the motion of e i t h e r p a r t y and 
a f t e r s e r v i c e of n o t i c e on the other party i n the manner provided by 
law f o r s e r v i c e of a summons * * *, t o : 

" * * * * * 
"(b) Make an order, a f t e r s e r v i c e of n o t i c e to the other p a r t y , 

p r o v i d i n g f o r the f u t u r e custody, support and w e l f a r e of minor 
c h i l d r e n r e s i d i n g i n the s t a t e , who, at the time of the decree was 
given, * * * were unknown to the court or were e r r o n e o u s l y omitted 
from the d e c r e e [ . ] " 
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d i s s o l u t i o n of the marriage, only f o r granting the decedent custody of h i s 
c h i l d . A c c o r d i n g l y , the court had no a u t h o r i t y to s e t a s i d e the judgment. The 
decedent's motion could only l a w f u l l y have been t r e a t e d as a motion to modify 
the judgment t o provide f o r the custody and support of the c h i l d who was 
"erroneously omitted from the decree." ORS 107.135(1)(b). For the same r e a 
sons, the second purported d i s s o l u t i o n judgment should be t r e a t e d only as a 
m o d i f i c a t i o n of the o r i g i n a l judgment.^ 

Ac c o r d i n g l y , the decedent had been unmarried f o r overone year when he di e d 
i n September, 1987. The p r o v i s i o n s of ORS 656.226 have been met, and cl a i m a n t 
i s e n t i t l e d t o b e n e f i t s as the s u r v i v i n g cohabitant. 

Affirmed on p e t i t i o n and on c r o s s - p e t i t i o n . 

4 Although the p a r t i e s d i d not argue t h i s point, we conclude t h a t , because 
the e r r o r i n the c i r c u i t c o u r t ' s order i s one of law t h a t r e l a t e s t o i t s j u r i s 
d i c t i o n t o do what i t purported to do, i t i s necessary to d e a l with the q u e s t i o n 
i n order t o decide t h i s c ase. 

C i t e as 108 Or APP 145 (1991) J u l y 3, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of David L. Burge, (Decedent), Claimant. 

DEBORAH BURGE, B e n e f i c i a r y of David L. Burge, Deceased, P e t i t i o n e r , 
v. 

S A I F C O RPORATION and ALEXANDER MANUFACTURING COMPANY, Respondents. 
(WCB 88-20666; CA A65902) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and submitted March 20, 1991. 
Douglas E. Hojem, Pendleton, argued the cause f o r p e t i t i o n e r . With him on 

the b r i e f was Corey, B y l e r , Rew, Lorenzen & Hojem, Pendleton. 
John T. Bagg, A s s i s t a n t Attorney General, Salem, argued the cause f o r 

respondents. With him on the b r i e f were Dave Frohnmayer, Attorney G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r General, Salem. 

Before B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz,Judges. 
ROSSMAN, J . 
Affirmed. 

Claimant, the b e n e f i c i a r y of a deceased worker, seeks review of an order 
of the Workers' Compensation Board holding t h a t she i s not e n t i t l e d t o death 
b e n e f i t s . 

The Board's f i n d i n g s a r e not contested and are supported by s u b s t a n t i a l 
evidence. Employer, a Portland-based firm, h i r e d the decedent, a c a r p e n t e r , to 
work on the i n s t a l l a t i o n of c a b i n e t r y and f i n i s h work i n a new c a s i n o i n Nevada. 
The decedent was a r e s i d e n t of Pendleton but had an apartment i n Nevada, f o r 
which employer compensated him. The decedent was the le a d worker and had 
a u t h o r i t y t o h i r e and f i r e the work crew and to s e t work schedules. He a l s o 
kept time and production r e c o r d s . He was paid on an hourly b a s i s , was not on 
c a l l and was not pa i d f o r work done at home. Employer provided him w i t h a van, 
t o o l s and an o c c a s i o n a l paid t r i p t o Oregon. 

The decedent's s h i f t began at 6 a.m. and ended at 2:30 p.m. F r e q u e n t l y , 
members of t h e crew would meet a f t e r work at a l o c a l r e s t a u r a n t t h a t was not on 
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the decedent's way home from work. The gatherings were s t r i c t l y s o c i a l ; 
attendance was not r e q u i r e d . Employer did not pay f o r or sponsor the post-work 
a c t i v i t i e s and d e r i v e d no d i r e c t b e n e f i t from them. The decedent f r e q u e n t l y 
j o i n e d the g a t h e r i n g s , and on J u l y 6, at 8:30 p.m., a f t e r having been a t the 
r e s t a u r a n t f o r approximately s i x hours, he was k i l l e d i n a one-car a c c i d e n t 
w h i l e d r i v i n g to h i s apartment. His blood a l c o h o l l e v e l at the time of death 
was .13, which, the evidence shows, means t h a t he had consumed the e q u i v a l e n t of 
11 t o 12 b e e r s . 

Claimant contends t h a t the Board e r r e d i n concluding, on the b a s i s of 
those f i n d i n g s , t h a t the decedent's death did not occur i n the course of h i s 
employment. She contends t h a t the decedent was a " t r a v e l i n g employee" and t h a t 
h i s death i s t h e r e f o r e compensable, u n l e s s i t occurred as the r e s u l t of a 
departure from h i s employment. See, e.g., Slaughter v. SAIF, 60 Or App 610, 654 
P2d 1123 (1982). 

I n SAIF v. Reel, 303 Or 210, 735 P2d 364 (1987), the c l a i m a n t was i n j u r e d 
i n an e x p l o s i o n i n h i s l i v i n g q u a r t e r s near a remote job s i t e . He was not r e 
q u i r e d t o l i v e at t h a t l o c a t i o n , but chose to do so. The Court s a i d : 

"Workers' compensation should be awarded to a worker when the 
employe has been d i r e c t e d , as p a r t of h i s d u t i e s , to remain a t a 
p a r t i c u l a r p l a c e or l o c a l i t y u n t i l d i r e c t e d otherwise or f o r a 
s p e c i f i e d length of time. * * * 
• • * * * * * 
"The r e a l i s s u e i n t h i s case i s not whether t h i s claimant was a 
t r a v e l i n g employe, but whether he was d i r e c t e d to l i v e at or near 
the job s i t e as an i n t e g r a l p a r t of h i s employment." 303 Or a t 216. 

The c o u r t h e l d t h a t the problem of work r e l a t e d n e s s i s best r e s o l v e d "by 
examining the c o n t r a c t u a l r e l a t i o n s h i p of the p a r t i e s t o determine i f the 
c l a i m a n t ' s i n j u r y 'arose out of and i n the course o f h i s employment. ORS 
6 5 6 . 0 0 5 ( 8 ) ( a ) . " 303 Or 216. Because the claimant was i n j u r e d i n h i s l i v i n g 
q u a r t e r s , the court s a i d t h a t the " r e a l i s s u e " was whether the c l a i m a n t was 
d i r e c t e d by the employer to l i v e at or near the job s i t e . He was not, and t h a t 
f a c t formed the b a s i s f o r the c o u r t ' s c o n c l u s i o n t h a t the i n j u r y was not work 
r e l a t e d . 303 Or 218. 

Here, although the decedent was d i r e c t e d to l i v e near the job s i t e , t h a t 
f a c t i s not d e t e r m i n a t i v e ; h i s death did not occur because of t h a t requirement. 
Even i f decedent was a t r a v e l i n g employee, see SAIF v. Reel, supra, 303 Or at 
216, h i s death i s not compensable, because i t occurred during p e r s o n a l 
a c t i v i t i e s t h a t had nothing to do with the job or the requirement t h a t he l i v e 
near the job s i t e and t h a t , t h e r e f o r e , c o n s t i t u t e d a "departure" from h i s 
employment. See SAIF v. Barajas, 107 Or App 73, P2d (1991). As i n SAIF 
v. Reel, supra, the i s s u e i s whether the a c t i v i t i e s t h a t r e s u l t e d i n the 
decedent's death were reasonably r e l a t e d to h i s employment. 303 Or at 216; see 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 1 We hold t h a t , on these f a c t s , the Board c o r r e c t l y concluded 
t h a t decedent had " l e f t the l e g i t i m a t e scope of h i s employment a t the time of 
death." 

Affirmed. 

1 ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) provides t h a t a compensable i n j u r y does not 
i n c l u d e an i n j u r y 

" i n c u r r e d w h i l e engaging i n or performing, or as the r e s u l t of 
engaging i n or performing, any r e c r e a t i o n a l or s o c i a l a c t i v i t i e s 
s o l e l y f o r the worker's personal p l e a s u r e . " 
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C i t e as 108 Or App 183 (1991) J u l y 3, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Daniel C. Reddekopp, Claimant. 

DANIEL C. REDDEKOPP, P e t i t i o n e r , 
v. 

S A I F CORPORATION and COASTWAY CONSTRUCTION, Respondents. 
(WCB 89-09956; CA A67456) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and submitted June 3, 1991. 
Brad G. Garber, Salem, argued the cause f o r p e t i t i o n e r . With him on the b r i e f 

was Michael B. Dye, Salem. 
John R e u l i n g , A s s i s t a n t Attorney General, Salem, argued the cause f o r 

respondents. With him on the b r i e f were Dave Frohnmayer, Attorney G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r General, Salem. 

Before Richardson, P r e s i d i n g Judge, and Newman and D e i t s , Judges. 

PER CURIAM 
Reversed and remanded fo r r e c o n s i d e r a t i o n . 

Claimant seeks review of an order of the Workers' Compensation Board t h a t 
a f f i r m e d and adopted the r e f e r e e ' s order t h a t upheld SAIF's d e n i a l of medical 
b e n e f i t s . Claimant argues, and SAIF concedes, t h a t the r e f e r e e r e l i e d on 
c e r t a i n medical r e p o r t s t h a t were not admitted i n evidence. Because the 
r e f e r e e ' s f i n d i n g s and co n c l u s i o n s , adopted by the Board, a r e not based on 
evidence i n the re c o r d , we r e v e r s e and remand fo r r e c o n s i d e r a t i o n . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C i t e as 108 Or App 189 (1991) ; J u l y 3, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Richard J . F l e i s c h e r , S r . , Claimant. 

L I B E R T Y NORTHWEST I N S U R A N C E CORP. and ST. CHARLES MEDICAL CENTER, P e t i t i o n e r s , 
v. 

RICHARD J . F L E I S C H E R , SR., Respondent. 
(89-06085; CA A66079) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and submitted March 1, 1991. 
S t a f f o r d J . H a z e l e t t , Portland, argued the cause and f i l e d the b r i e f f o r 

p e t i t i o n e r s . 
J . Michael Alexander, Salem, argued the cause f o r respondent. With him on 

the b r i e f was Burt, Swanson, Lathen, Alexander & McCann, Salem. 
Before Richardson, P r e s i d i n g Judge, and Rossman and D e i t s , Judges. 

PER CURIAM 
Reversed and remanded fo r r e c o n s i d e r a t i o n . Aetna Casualty Co. v. Aschbacher, 

107 Or App 494, P2d (1991). 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Duane L . Jones, Claimant. 

Duane L . J O N E S , 
Petitioner, 

v. 
O R E G O N S T A T E 

C O R R E C T I O N A L I N S T I T U T I O N 
and Inmate Injury Fund, 

Respondents. 

(88-10417; CAA64627) . 

Judicial Review from Workers' Compensation Board. 
On petitioner's petition for reconsideration filed June 19, 

1991; opinion filed May 15, 1991, 107 Or App 78, 810 P2d 
1318. 

Merrill Schneider, Portland, for petition. 

No appearance contra. 

Before Buttler, Presiding Judge, and Rossman and 
Aip Muniz, Judges. 

' B U T T L E R , P. J . 

Reconsideration allowed; former opinion withdrawn; 
reversed and remanded to Workers' Compensation Board for 
award of attorney fees. 
232 JonefevjOSCI 

BUTTLER,, P. J . 
Claimant has filed a petition! for review, which we 

treat as a motion for reconsideration, ORAP 9.15, ofiour May 
15, 1991, decision. 107 Or App 78, 810 P2d 1318 (1991). We 
allow the motion, withdraw our former opinion and reverse 
and remand the case to the Board. In that opinion, we held 
that ORS 656.386(1) provides no basis for an award of 
insurer-paid attorney fees to a claimant when the employer 
withdraws its denial of the claim after the claimant's request 
for hearing has been filed but before the referee has decided 
the matter. On June 19, 1991, the Governor signed into law 
Senate Bill 540, which amends ORS 656.386(1) so that it now 
expressly provides for attorney fees under those 
circumstances. 

The statute now provides that if "an attorney is 
instrumental in obtaining compensation for a claimant and a 
hearing by the referee is not held, a reasonable attorney fee 
shall be allowed." The amendment, which became effective 
on its passage, "applies to all claims for which an order 
relating to the issue on which attorney fees are sought has not 
become final on or before the effective date of this 1991 Act, 
regardless of the date of injury." SB 540, § 3. 

Reconsideration allowed; former opinion with
drawn; reversed and remanded to the Workers' Compensa
tion Board for award of attorney fees. 
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i !: 
I N T H E C O U R T O F A P P E A L S O F T H E !' 

S T A T E O F O R E G O N [ [ { I 
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• '. \ • ; 1 

In the Matter of the Compensation of 
Randolph P. Gaul, Claimant. \ , 

NORDSTROM, INC. , 
Petitioner, 

Randolph P. G A U L , 
Respondent. 

(WCB 88-04876; CAA64421) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 18, 1991. 

Mildred J . Carmack, Portland, argued the cause for peti
tioner. On the brief were Ridgway K. Foley, Jr . and Schwabe, 
Williamson & Wyatt, Portland. 

James Edmunson, Eugene, argued the cause and filed the 
brief for respondent. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

NEWMAN, J . 

Affirmed. 

Cite as 108 Or App 237 (1991) 239 

NEWMAN, J . 

Employer seeks review of a Workers' Compensation 
Board order that affirmed the referee and held that claim
ant's injury was a material contributing cause of his psycho
logical condition and, therefore, that that condition was 
compensable. We affirm. 

The Board adopted the referee's findings. On July 
25, 1987, claimant injured his back at work. He could not 
thereafter perform the same tasks. Employer accepted the 
injury claim. On April 27, 1988, a determination order 
awarded claimant time loss benefits and permanent partial 
disability for the injury. 

During roughly the same period, claimant was beset 
by tragedy. His father died, his brother molested his daughter 
and, later, died of hypothermia, his sister was raped and 
murdered, his mother developed cancer and had open heart 
surgery and his daughter was molested again. On March 9, 
1988, Dr. Richard recommended exercise for the injury and 
antidepressants and counseling "for [claimant's] family 
problems." On March 24, Dr. Pasquesi diagnosed claimant as 
physically impaired due to the injury and "under a great deal 
of stress, both from his industrial accident and also from 
other unrelated problems." Claimant saw a psychologist, Dr. 



Van Natta's 2115 
Worthington, on May 26. He diagnosed "major depression, 
single episode, with melancholia * * * related to a number of 
material contributing factors, including the pain and overall 
life disruption caused by [claimant's] physical injury, as well 
as the various family concerns." On June 2, employer denied 
that claimant's psychological condition was compensable.1 

Claimant requested a hearing on employer's denial 
and on the April determination order. He asserted that the 
determination order was issued prematurely because, among 
other things, his psychological condition was compensable 
and was not stationary when the determination order was 
issued. 
240 Nordstrom, Inc. v. Gaul 

The Board found that the psychological condition 
was compensable, because claimant had proved by a prepon
derance of the evidence that the injury was a material contrib
uting cause of it. The Board also found that the determination 
order was issued prematurely, because it did not address 
claimant's psychological condition, and that there was a 
reasonable medical expectation at the time when his claim 
•was closed that treatment would improve that condition. 
Finally, the Board increased claimant's temporary total dis
ability rate to include incentive pay that he received while 
employed. 

Employer assigns error to the Board's ruling that 
claimant had to prove by a preponderance of the evidence thai, 
the injury was a material contributing cause of the psycho
logical condition. It argues that the Board applied the wron^ 
legal standard, because claimant had a claim for a mental 
disorder as an occupational disease under ORS 656.802(2)(d). 
Accordingly, it asserts that the psychological condition was 
not compensable, because he did not prove by clear and 
convincing evidence that the injury was the major contribut
ing cause of it. 

Claimant does not make an occupational disease 
claim. In Jeld-Wen, Inc. v. Page, 73 Or App 136, 698 P2d 61 
(1985), the claimant suffered a compensable physical injury 
and was hospitalized roughly three years later for paranoid 
psychosis. We held that the claimant had sustained his bur
den of proving that the psychological condition was 
compensable: 

"A claimant asserting the compensability of a psychiatric 
condition following an industrial injury must prove by a 
preponderance of the evidence that the work-related injury 
was a material cause of the condition * * *." 73 Or App at 
139. 

We adhered to that rule in Grace v. SAIF, 76 Or App 
511, 515, 709 P2d 1146 (1985), Wilkerson v. Davila, 88 Or 
App 298, 299, 744 P2d 1331 (1987), and, most recently, in 
Mai u. Unique Building Maintenance Co., 93 Or App 703, 763 
P2d 751 (1988). In the last case, the employer argued that the 
claimant's psychological condition was not compensable, 
because a psychiatrist had stated that her compensable back 
injury was not the major contributing cause of it. We heldthat 

1 Claimant made a claim for a psychological condition by letter to employer on 
May 23, 1988. See ORS 656.262(2). 
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Cite as 108 Or App 237 (1991) : 241 

the psychological condition was compensable: 
"[The psychiatrist's] opinion is not determinative * * * 

because it addressed the occupational disease standard, 
whether the condition was the major contributing cause of 
her condition, but he did not address the question of whether 
the work injury was a material cause, which is the correct 
standard. See Jeld-Wen, Inc. v. Page, supra, 73 Or App at 
140." 93 Or App at 708. 

The Board applied the correct legal standard here. 

Employer also assigns error to the Board's finding 
that the injury was a material contributing cause of the 
psychological condition. We review that finding for substan
tial evidence. ORS 183.482(7) and (8). Both physicians and 
the psychologist who treated claimant diagnosed that the 
injury in part caused the psychological condition. The Board's 
finding that the injury was a material contributing cause of 
that condition is reasonable in the light of countervailing as 
well as supporting evidence and, therefore, is supported by 
substantial evidence. Garcia v. Boise Cascade Corp., 309 Or 
292, 295, 787 P2d 884 (1990). 

. Employer also assigns error to the Board's finding 
that the determination order was issued prematurely. It 
asserts that there was not a reasonable medical expectation 
that treatment would materially improve claimant's psycho-' 
logical condition. ORS 656.005(17). 2 The determination/ 
order that closed claimant's back injury claim stated that his 
psychological condition was within normal limits. Before it 
was issued, however, Richard had prescribed antidepressants 
and recommended that claimant seek counseling. Pasquesi 
had stated that he could not "pass judgment * * * [on claim
ant's] psychological state." Worthington's diagnosis after the 
determination order was issued confirmed that, at the time 
that it was issued, there was a reasonable medical expectation 
that further treatment would improve claimant's condition 
and that, therefore, his medical condition was not stationary. 
See Schuening v. J.R. Simplot & Company, 84 Or App 622, 
625, 735 P2d 1, rev den 303 Or 590 (1987). The Board was 

242 ! Nordstrom, Inc. v. Gaul 

correct to consider claimant's psychological condition in 
determining whether the claim was ready for closure. See 
Utrera v. Dept. of General Services, 89 Or App 114, 116, 747 
P2d 405 (1987). There was substantial evidence to support 
the Board's finding that claimant's condition was not station
ary; therefore, the determination order was issued 
prematurely. 

Employer also assigns error to the Board's inclusion 
of incentive pay in claimant's temporary total disability rate. 
It argues that he did not regularly earn incentive pay. OAR 
436-60-020(8)(i).3 In 1987, claimant earned incentive pay of 

— 1 

2 ORS 656.005(17) provides: , : , • . 
" 'Medically stationary' means that no further material improvement would 

reasonably be expected from medical treatment, or tha passage of time." 
3 OAR 436-60-020(8X0 provides: 

"Incentive pay shall be considered only when regularly earned. If incentive 
pay earnings vary, use the averaging method described in subsection (a) • • *." 
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$100 in each of seven months and $200 and $212.50 in two 
other months. There was substantial evidence to support the 
Board's finding that claimant regularly earned incentive pay. 
The Board did not err when it considered that in fixing the 
temporary total disability rate. 

Affirmed. 
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In the Matter of the Compensation of 
Patricia K. Yost, Claimant. 
• A M E R I C A N N U R S I N G 

and St. Paul Fire And Marine Insurance Co., 
Petitioners, 

v. 
Patricia K. Y O S T , 

Respondent. 
(WCB 87-04550; CA A64695) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 18, 1991. 

Mildred J . Carmack, Portland, argued the cause for peti
tioners. On the brief were Ridgway K. Foley, Jr . , and 
Schwabe, Williamson & Wyatt, Portland. 

Corey B. Smith, Salem, argued the cause and filed the brief 
for respondent. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

NEWMAN, J . 

Affirmed. 

Cite as 108 Or App 243 (1991) 245 

NEWMAN, J . 

Employer seeks review of a Workers' Compensation 
Board order that affirmed the referee and held that claim
ant's psychological condition is compensable. We affirm. 

The Board adopted the referee's findings. On June 
14, 1986, claimant suffered a back injury at work. Dr. 
Snodgrass diagnosed a contusion and chronic lumbosacral 
strain. Dr. Cruickshank diagnosed chronic lumbosacral 
strain and an anxiety tension state. On March 17, 1987, 
employer accepted a claim for the injury. A determination 
order awarded her 10 percent unscheduled disability. 

Claimant and her family together had received inter
mittent counseling from Brown for three years until July, 
1985. Brown testified that, during that period, claimant had 
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had significant personal and family problems and a "low 
mood state." She continued to work full time, and she and her 
family sought no counseling until she was injured. She 
returned alone to Brown in May, 1987. He testified that the 
mild depression that she had had before the injury had 
worsened. He explained that she had been able to cope with 
her problems before the injury because she had worked full 
time but that, thereafter, she became distraught over the 
chronic pain that the injury caused and by the prospect of 
permanent disability and loss of work. On January 4, 1988, 
she was hospitalized for depression. Dr. Glass, a psychiatrist, 
diagnosed a depressive reaction "related to the problems with 
her back." Dr. Colbach diagnosed that she was "very emo
tionally volatile and emotionally fragile" but that "the major 
contributing cause to the depression * * * was not her back, 
but other things, especially family difficulties." On April 28, 
employer denied that her psychological condition was com
pensable. The referee found, and the Board agreed, that 
claimant had proved by a preponderance of the evidence that 
the injury was a material contributing cause of the psycho
logical condition and that it was compensable. 

Employer assigns error to the Board's ruling that 
claimant's burden was to prove by a preponderance of the 
evidence that the injury was a material contributing cause of 
the psychological condition. It argues that claimant had a 
claim for a mental disorder as an occupational disease under 
246 American Nursing v. Yost 

ORS 656.802(2)(d) and that the psychological condition was 
not compensable, because she did not prove by clear and 
convincing evidence that the injury was the major contribut
ing cause of it. Employer, however, does not argue that, 
because claimant may have had a preexisting condition, the 
Board applied the wrong standard. We review for legal error. 
ORS 183.482(8). The Board applied the correct legal stan
dard. Nordstrom, Inc. v. Gaul, 108 Or App 237, P2d 
(1991). 

Employer also assigns error to the Board's finding 
that the injury was a material contributing cause of the 
psychological condition. It argues that there was no substan
tial evidence to support that finding. It asserts that the 
condition preexisted the injury and was not worsened by it. It 
further asserts that the diagnoses of Brown and Glass are 
unpersuasive. 

The Board was entitled to give weight to all of the 
diagnoses. Brown concluded that claimant's depression fol
lowing the injury was caused by it. Shortly after claimant had 
been hospitalized, Glass concluded that she could "handle 
[her problems] as long as she was able to work effectively. 
When she was unable to work, things deteriorated, with her 
mood." Although Colbach stated that personal problems 
were the major cause of her depression, he acknowledged that 
"some of [it] could be attributed to the industrial injury." 
There was substantial evidence to support the Board's find
ing that claimant's injury was a material contributing cause 
of the psychological condition. See Garcia v. Boise Cascade, 
309 Or 292, 295, 787 P2d 884 (1990). 

Affirmed. 
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In the Matter of the Compensation of 
Linda A. Stevenson, Claimant. 

Linda A. S T E V E N S O N , 
Petitioner, 

v. 
B L U E CROSS O F O R E G O N 

and S A I F Corporation, 
Respondents. 

(87-07020, 86-15450; CAA63987) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 21, 1990. 

Glen S. Shearer, Portland, argued the cause for petitioner. 
With him on the brief was Schouboe, Marvin & Furniss, 
Portland. 

David L . Runner, Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

NEWMAN, J . 

Affirmed. 

Cite as 108 Or App 247 (1991) 249 

NEWMAN, J . 
Claimant petitions for judicial review of a Workers' 

Compensation Board order that held that her tendonitis is 
not compensable and that denied her penalties and attorney 
fees on that claim. We affirm. 

The Board found: 
"In November, 1984, claimant began working for the 

employer as a staple clerk; she became a file clerk after six 
months. Subsequently, claimant began exhibiting a rash, red 
sores, itchiness, and bumps, on her hands. 

"On October 3,1985, she submitted an 801 form regard*' y 
ing the rash and open sores on her hands. The claim refer-x 
enced an August 10, 1985 date of injury or diagnosis. Dr. 
Cook, claimant's treating osteopath, diagnosed the condition 
as irritant contact dermatitis. In December 1985, SAIF 
accepted the claim. On May 17, 1986, claimant was released 
to work. 

"Due to the dermatitis, claimant could no longer handle 
file room papers. Consequently, she transferred to the 
reporting desk, where she worked on a CRT and a typewriter. 
After three weeks, claimant experienced pain in her left 
elbow from typing. Claimant's dermatitis also continued. 

"On May 21,1986, claimant filed a claim for achingin her 
left hand, arm and shoulder, and red spots and a rash on her 
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, left hand, dating back to May 5, 1986. The 801 form listed 
claimant's injury or disease as tendinitis [sic]. On June 6, 
1986, SAIF indicated on the 801 that the claim had been 
accepted. On that same date, 1986, SAIF sent a notice of 
claim acceptance to claimant for a condition of 'cellulitis/ 
eczema; contact dermatitis.' 

"On September 19, 1986, Dr. Won, D.O., became claim
ant's attending physician. Claimant complained of a painful 
neck and shoulder, elbow, and wrist (mostly on the left side). 
Dr. Won found chronic strain and sprain of the cervical spine, 
left shoulder and hand. 

"On October 17,1986, a Determination Order was issued 
on the 1986 claim. The medically stationary date under this 
claim was set at August 27, 1986. 

"Another Determination Order was issued on April 29, 
1987. This order referred to the 1985 claim. The medically 
stationary date under this claim was set at February 12, 
1987. 

250 Stevenson v. Blue Cross of Oregon 

"In March 1987, claimant returned to light duty work on 
a part-time basis. She experienced increased left hand pain 
and left work. Claimant's dermatitis condition also remained 
symptomatic. 

"Some portion of claimant's tendinitis [sic] and der
matitis conditions are attributable to emotional and func
tional factors. 

"On June 22,1987, SAIF issued a denial regarding claim
ant's request for reopening of her claim for " 'irritant contact 
dermatitis" and "cellulitis/eczema; contact dermatitis" sus
tained by you on August 10, 1985, and May 15, 1987, 
respectively[.]' " 

The Board affirmed the portion of the referee's order 
that denied compensation for the tendonitis. It also adopted 
the portion of the referee's opinion dealing with claimant's 
psychological condition. The referee wrote: 

"[T]he report by Dr. Button simply states that there was 
^severe functional interference in his examination of claim

ant's hands, and that psychiatric evaluation may be benefi
cial. Dr. Button diagnosed no condition, and did not relate 
any psychiatric problems to work. [A letter from Orthopaedic 
Consultants] merely says there , are psychological factors 
interfering with claimant's physical recovery. Again, there is 
no indication that work had anything to do with these 
factors. * * * Dr. Janzer, a psychiatrist, said that claimant's 
problems are psychiatric in nature, and specifically said that 
these problems predated claimant's injury. Finally, * * * Dr. 
Winslow mentioned psychological problems, and said noth
ing regarding their relation to work. Claimant has not pre
sented any evidence that she has any psychological condition 
related to her accepted injury or to her work." 

Claimant contends that she presented a "prima facie 
case" for compensability of the tendonitis. She also appears to 
argue that, even without medical evidence, causation of her 
condition is so clear that it should be compensable as a matter 
of law. We review the Board's findings for substantial evi
dence in the whole record to support them. ORS 656.298(6); 
ORS 183.482(7), (8); see Garcia v. Boise Cascade Corp., 309 
Or 292, 296, 787 P2d 884 (1990). 
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The Board found the opinions of Drs. Winslow and 
Won ambiguous and conclusory. Winslow originally 
diagnosed tendonitis and cellulitis and characterized both 
Cite as 108 Or App 247 (1991) 251 

conditions as job related. He later concurred in the opinion of 
Dr. Button, a hand and arm specialist, that claimant's hand 
and arm complaints were functional and that she may never 
have had tendonitis. Winslow never explained how claimant's 
work caused the tendonitis and did not say that her work was 
the major contributing cause of the condition. 

Won did not examine claimant until nearly four 
months after she had left work. He diagnosed chronic strain 
or sprain of the neck, left shoulder and hand and later 
diagnosed carpal tunnel syndrome, chronic cervicothoracic 
joint dysfunction and tendonitis of the left elbow. He stated 
that claimant was "injured" on her job on May 16,1986, and 
made no other causal connection between the conditions and 
claimant's work 

: The Board did not err in rejecting Winslow's and 
Won's opinions. Substantial evidence in the whole record 
supports the Board's finding that claimant's work was not the 
major contributing cause of her tendonitis. Dethlefs v. Hyster 
Co., 295 Or 298, 310, 667 P2d 487 (1983). 

Claimant also assigns as error that the Board con
cluded that S A I F had not accepted her claim for tendonitis. 
She argues that, under Bauman v. SAIF, 295 Or 788,670 P2d 
1027 (1983), once an insurer accepts a claim, it cannot subse
quently withdraw its acceptance and deny compensability. 
Bauman applies, however, only after an insurer has accepted 
a claim. 

On June 2,1986, claimant filed an 801 form claiming 
two conditions, a skin rash and tendonitis. On June 6,1986, a 
S A I F employee placed a check in the "accepted" box on the 
claim form, in the section reserved for insurer use. S A I F did 
not then send the marked claim form to claimant. On the 
same day, however, S A I F sent a notice to claimant that 
informed her of its acceptance of her "cellulius/eczema; con
tact dermatitis" claim. Claimant contends that the check 
mark on the insurance form constitutes acceptance of her 
claim for tendonitis as well as for dermatitis. 

Claimant had to show that S A I F specifically accepted 
her tendonitis claim and officially notified her of that accep
tance. Georgia-Pacific v. Piwowar, 305 Or 494, 500, 753 P2d 
948 (1988); see also Johnson u. Spectra Physics, 303 Or 49, 

252 Stevenson v. Blue Cf6ss QftOregon 

^56, 733 P2d 1367 (1987). The Board found that SAIF Wad not 
accepted the tendonitis claim, and there is substantial evi
dence to support that finding. . i;' r ; j 

Claimant also asserts that S A I F accepted her claim 
by paying for medical and vocational evaluations of the condi
tion. Even if S A I F paid for the evaluations, that does not 
constitute acceptance. ORS 656.262(9) provides: 



2122 Van Natta's 
"Merely paying or providing compensation shall not be 

considered acceptance of a claim or an admission of liability." 

Claimant also assigns error to the Board's holding 
that the psychological conditions that she allegedly developed 
as a result of her injuries were not compensable. Her only 
compensable condition was her hand rash. There is substan
tial evidence in the record that her psychological conditions 
were not causally related to the rash. The Board did not err in 
its conclusion. v M ; 

Claimant's final assignment is that the Board erred 
in-holding that she was not entitled to penalties and attorney 
fees for SAIF's failure to accept or reject the tendonitis claim 
in a timely fashion. The Board refused to consider this 
argument, because claimant had failed adequately to raise the 
issue before the referee. We agree. Claimant raised, and the 
referee addressed, penalty and fee issues with respect to 
several claims, but not with respect to the tendonitis claim. 

Affirmed. 
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In the Matter of the Compensation of 
Paul Jackson, Claimant. 

A E T N A C A S U A L T Y COMPANY 
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Petitioners, 
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Paul J A C K S O N , 
Respondent. 

(87-09537; CAA60904) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 18, 1990. 

Allen W. Lyons, Portland, argued the cause for petitioners. 
On the brief were Thaddeus J . Hettle and Scheminske & 
Lyons, Portland. 

Daina Upite and Royce, Swanson & Thomas, Portland, 
filed the brief for respondent. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

D E I T S , J . 

Reversed. . 

Cite tjs 108 Or App; 253 (1991) . 255 

\ DEITS, J . 
Continental Porsche Audi (employer) seeks review of 

an order of the Workers' Compensation Board holding that 
claimant is entitled to an award of attorney fees under ORS 
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656.262U0) 1 and ORS 656.382U), 2 because employer failed 
to comply with the time requirements for discovery. We 
reverse. 

Claimant was injured in April, 1985. The claim was 
closed in August, 1985, by a determination order that 
awarded no permanent disability. The claim was reopened for 
an aggravation claim and was again closed by a determination 
order, issued on April 10, 1987, that awarded claimant 20 
percent unscheduled permanent partial disability. Two 
weeks later, claimant was paid the full award. Employer then 
submitted a form 1503, requesting reduction of the award. In 
response to that request, the Evaluation Division issued an 
order on May 12, 1987, reducing claimant's permanent dis
ability award to 15 percent. Claimant filed a request for 
hearing to challenge the reduction. The request included a 
demand for documents. It was later supplemented to include 
a request for a penalty and attorney fee for employer's failure 
to comply with the time requirements for providing a copy of 
the form 1503. 

The parties agree that employer did not comply with 
the discovery requirements of former OAR 438-07-015(2), 
because the document was not furnished within 15 days after 
the discovery demand. They also agree that claimant had 
been paid the full amount due under the April, 1987, deter
mination order. 

256 Aetna Casualty;Cfe; v. Jackson 

The referee did not award a penalty, because there 
were no "amounts then due," as required by ORS 
656.262(10), but did award attorney fees. On review and on 
reconsideration, the Board affirmed the referee's order. I t 
concluded that attorney fees were justified, because employer 
did not provide the form to claimant's counsel within 15 days 
after claimant's discovery demand, as required by former 
OAR 438-07-015(2),3 and that the failure constituted an 
"unreasonable resistance to compensation" under ORS 
656.382(1). It also said that the award was warranted, 
because mailing a copy of the form 1503 to claimant, but not 
to claimant's attorney, was an impermissible contact with a 
claimant in violation of ORS 656.331(l)(b). 4 The Board 
awarded attorney fees of $900. 

Employer argues that its failure to provide the form 
to claimant and his attorney does not provide a basis to 
impose attorney fees under O R S 656.262(10) or ORS 
656.382(1). It contends that, although it did not fully comply 
with the discovery requirements in the Board's rules, it did 

1 ORS 656.262(10) provides: 
"If the insurer or self-insured employer unreasonably delays or unreasona

bly refuses to pay compensation, or unreasonably delays acceptance or denial of a 
claim, the insurer or self-insured employer shall be liable for an additional 
amount up to 25 percent of the amounts then due plus any attorney fees which 
may be assessed under ORS 656.382." 
2 ORS 656.382(1) provides: 

"If an insurer or self-insured employer refuses to pay compensation due 
under an order of a referee, board or court, or otherwise unreasonably resists the 
payment of compensation, the employer or insurer shall be required to pay to the 
claimant or the attorney of the claimant a reasonable attorney fee as provided in 
subsection (2) of this section. To the extent an employer has caused the insurer 
to be charged such fees, such employer may be charged with those fees." 
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not resist or delay payment of compensation to claimant and 
that, therefore, he is not entitled to attorney fees under the 
statutes. 

In Randall v. Liberty Northwest Ins. Corp., 107 Or 
App 599, P2d (1991), we held that ORS 656.262(10) 
does not provide an independent basis for the award of 

Cite as 108 Or App 253 (1991) -: 257 

attorney fees. They must be awarded under ORS 656.^82J 
One . of the bases for the Board's award here was that, 
employer had violated the Board's rule that requires compli
ance with its discovery requirements and provides that "faiU 
ure ;to comply with this section may be considered 
unreasonable delay or refusal under ORS 656.262(10).'? 
However, under Randall, the Board's rule does not provide 
authority for awarding attorney fees, because O R S 
656.262(10) does not authorize fees. 

The award of attorney fees was also based on the 
Board's conclusion that the failure to comply with the discov
ery rules constituted an unreasonable resistance to payment 
of compensation under ORS 656.382(1). That can be a proper 
basis on which to award attorney fees. Failure to provide 
discovery can interfere with the payment of compensation. In 
Morgan v. Stimson Lumber Company, 288 Or 595, 607 P2d 
150, mod 289 Or 93, 610 P2d 830 (1980), the Supreme Court 
considered whether;, the rule that failure to comply with 
discovery requiremems could be considered an unreasonable 
delay or refusal to pay compensation is within the Board's 
authority. The court1 held that it is: 

"The Board is entitled to take the view, within its respon
sibility for and experience with administering hearings, that 
a practice of prompt disclosure of all relevant information to 
the claimant, will generally expedite the disposition of a claim 
and the eventual payment, and that failure or delay in such 
disclosure will tend to obstruct or delay a proper disposition 
and payment of a claim." 288 Or at 604. 

In this case^ however, employer had paid the entire 
award before its discovery violation. It could not unreasona
bly resist the payment of compensation that had all been paid. 
The award of attorney fees was improper. 

3 Former OAR 438-07-015(2) provided: 
"Documents pertaining to claims are obtained by mailing a copy of the 

Request for Hearing, or a written demand, to the insurer. Within fifteen (15) 
days of said mailing the insurer shall furnish the claimant, without cost, copies 
of all medical and vocational reports, records of compensation paid, and other 
documents pertaining to the claim(s) which are then or come to be in the 
possession of the insurer, except that evidence offered solely for impeachment 
need not be so disclosed. Failure to comply with this section may be considered 
unreasonable delay or refusal under ORS 656.262(10)." (Emphasis supplied.) 
'« ORS 656.331(l)(b) provides: 

"Notwithstanding any other provision of ORS 656.001 to 656.794, if an 
injured worker is represented by an attorney and the attorney has given written 
notice of such representation: ; 

< < » • » * * 

"(b) An insurer or self-insured employer shall not contact the worker 
without giving prior or simultaneous written notice to the worker's attorney if 
the contact affects the denial, reduction or termination of the worker's 
benefits." 



Van Natta's 2125 
The Board also justified its award of attorney fees on 

employer's alleged violation of ORS 656.331(l)(b). Even 
assuming that attorney fees can be awarded on that basis, 
claimant never actually received the 1503 form and, there
fore, no impermissible contact actually occurred. 

Reversed. 
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Christopher D. Moore, Eugene, argued the cause for peti
tioner. With him on the briefs were Malagon, Moore & 
Johnson and James L . Edmunson, Eugene. 

Jerry Brown, McMinnville, argued the cause for respon
dent Weyerhaeuser Co. With him on the brief were Gene Piatt 
and Cummins, Brown, Goodman, et al, McMinnville. 

David L . Runner, Assistant Attorney General, Salem, 
argued the cause for respondent Department of Insurance 
and Finance. With him on the brief were Dave Frohnmayer, 
Attorney General, and Virginia L . Linder, Solicitor General, 
Salem. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

EDMONDS, J . 

Affirmed. ! 

Cite as 108OrApp 437 (1991) 439 

EDMONDS, J . 

Petitioner, a physician, seeks review of an order of 
the Director of the Department of Insurance and Finance 
(director) that he be paid $700 as a fee for deposition testi-
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mony in a workers' compensation proceeding.\ He Challenges 
the validity Of OAR 436-10-090(31),2 the rule under which 
the fee was calculated. We review the order under ORS 
656.704(2) and ORS 183.482 and the challenge to the rule 
under ORS 183.400(2).3 We affirm. 

Weyerhaeuser Co. deposed petitioner regarding a 
claim made by one of its employees. The deposition took 
approximately four hours. Petitioner billed Weyerhaeuser 
Co. $1,250 for his testimony but was paid only $700 in 
accordance with OAR 436-10-090(31). Petitioner appealed to 
the director for an additional payment of $550. The director 
concluded that the $700 payment was appropriate. 

Petitioner asserts that the director is without statu
tory authority to regulate medical deposition fees and that 
OAR 436-10-090(31) is invalid. He argues that depositions 

440 Black v. Dept. of Ins. and Finance 

are not "medical services" within the meaning of ORS 
656.245U) 4 and, therefore, that ORS 656.248(4)5 does not 
empower the director to promulgate rules for deposition 
testimony fees. The director argues, inter alia, that OAR 
436-10-090(31) is authorized by ORS 656.726(3) and/there
fore, is valid. 

1 While review was pending in this court on the Director's initial order, he 
withdrew his order. On reconsideration, he affirmed his earlier order. Petitioner filed 
an amended petition for review of the order on reconsideration. That order is the 
subject of our review. 

2 When these proceedings were instituted, what is how OAR 436-10-090(31) 
was OAR 436-10-090(21). For convenience, we refer to the rule as OAR 
436-10-090(31). It provides: 

"Fees and codes for a deposition (includes preparation time): 
"a. First hour $300 • • « 
"b. Each subsequent hour $100 * * 

3 ORS 183.400 provides, in part: 
"(2) The validity of any applicable rule may also be determined by a court, 

upon review of an order in any manner provided by law or pursuant to ORS 
183.480 or upon enforcement of such rule or order in the manner provided by 
law. 

"(3) Judicial review of a rule shall be limited to an examination of: 
"(a) The rule under review; 
"(b) The statutory provisions authorizing the rule; and 
"(c) Copies of all documents necessary to demonstrate compliance with 

applicable rulemaking procedures. 
"(4) The court shall declare the rule invalid only if it finds that the rule: 
"(a) Violates constitutional provisions; 
"(b). Exceeds the statutory authority of the agency; or , , 
"(c) Was adopted without compliance with applicable rulemaking 

procedures." 

« ORS 656.245(1) provides: 
"For every compensable injury, the insurer or the self-insured employer 

shall cause to be provided medical services for conditions resulting from the 
injury for such period as the nature of the injury or the process of the recovery 
requires, including such medical services as may be required after a determina
tion of permanent disability. Such medical services shall include medical, 
surgical, hospital, nursing, ambulances and other related services, and drugs, 
medicine, crutches and prosthetic appliances, braces and supports and where 
necessary, physical restorative services. The duty to provide such medical 
services continues for the life of the worker." (Emphasis supplied.) 

6 ORS 656.248(4) provides: 
"If no usual and customary fee has been established for a given service or 

procedure the director may, in compliance with ORS 183,310 to 656.794, 
promulgate a reasonable rate, which shall be the same within any given area for 
all primary health care providers to be paid for that service or procedure." 
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ORS 656.726(3) provides, in part: 

"The director hereby is charged with duties of adminis
tration, regulation and enforcement of ORS 664.001 to 
656.295,654.750 to 654.780 and 656.001 to 656.794. To that 
end, the director may: ! y ' ^: 

"(a) Make and declare all rules which are reasonably 
required m the performance of the director's duties." 

ORS 656.726(3) delegates to the director the author
ity to promulgate rules that are required to carry out the 
performance of its duties. A rule promulgated under that 
statute is valid if it is within the range of discretion allowed by 
the more general policies of the Workers' Compensation Law. 
See Planned Parenthood Assn. v. Dept. of Human Res., 297 
Or 562, 574, 687 P2d 785 (1984) (citation omitted); ORS 
183.400(4)(b). Those policies include the fair and just provi
sion of medical benefits and compensation to injured workers. 
ORS 656.012. Medical testimony and the payment for it carry 
out those policies. We hold that ORS 656.726(3) empowers 
the director to establish rates of payment for medical 
depositions. 

We need not address petitioner's other arguments or 
assignments of error regarding O R S 656.245 and O R S 
656.248. 

Affirmed. 

No. 506 August 21,1991 453 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

BOB W I L K E S F A L L I N G , INC. , 
Petitioner, 

v. 
The filings of the 

NATIONAL C O U N C I L ON 
C O M P E N S A T I O N I N S U R A N C E 

and S A I F Corporation, 
Respondents. 

(88-10-18; CAA65963) 

Judicial Review from Department of Insurance and 
Finance. 

Argued and submitted June 12, 1991. 

Martha C. Evans, Eugene, argued the cause for petitioner. 
With her on the brief was DePaolis, Evans, Shepard & Val-
lerand, Eugene. 

David L . Runner, Assistant Attorney General, Salem, 
argued the cause for respondent S A I F Corporation. With him 
on the brief were Dave Frohnmayer, Attorney General, and 
Virginia L . Linder, Solicitor General, Salem. 
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No appearance for respondent National Council on Com
pensation Insurance. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

EDMONDS, J . 

Order regarding Northwest Timber, Inc., and Lake Price 
Logging reversed and remanded for reconsideration; other
wise affirmed. 

Cite as 108 Or App 453 (1991) 455 

EDMONDS, J . 
Petitioner seeks review of a fi nal order of the Depart

ment of Insurance and Finance that ordered petitioner to pay 
additional workers' compensation premiums assessed by 
SAIF. We review for substantial evidence and errors of law, 
ORS 183.480; ORS 183.482, and reverse. 

Petitioner is in the business of falling and bucking 
timber. It requires its workers to provide their own transpor
tation to logging sites. Purportedly, it paid money to its 
workers to reimburse them for travel expenses to the sites 
and deducted it as a business expense from its payroll report. 
SAIF audited petitioner's records and determined that the 
money should have been included as payroll. After a hearing, 
the department issued a final order1 in which it found that 
petitioner hired Northwest Timber, Inc., and Lake Price 
Logging, each operated by one individual, to cut timber. It 
held that those individuals were subject employees, not inde
pendent contractors, under the criteria set forth in Castle 
Homes, Inc. v. Whaite, 95 Or App 269, 768 P2d 215 (1989), 
and the petitioner owned premiums for their converage. 

Petitioner asserts that department violated O R S 
chapter 183 when it failed to issue a proposed order; that no 
substantial evidence supports department's findings regard-' 
ing petitioner's travel reimbursements; that the reimburse-' 
ments were erroneously included in its payroll; arid that 
department erred in concluding that Northwest Timber, Inc., 
and Lake Price Logging were not independent contractors. 

We hold that a proposed order was not required by 
ORS 183.460, ORS 183.415(ll)(g) or (h), ORS 183.646 or 
OAR 137-03-060(1) before the final order was entered, 
because department's acting deputy administrator reviewed 
the entire record on reconsideration. We also hold that sub
stantial evidence supports department's findings regarding 
petitioner's travel reimbursements and that department did 
not err when it concluded that the reimbursements should 
have been included in petitioner's payroll for the purpose of 
calculating premiums. 

Regarding the department's determination that the 
individuals employed by Northwest Timber, Inc., and Lake 
Price Logging were subject employees, we remand for recon-

1 Department issued a final order and then issued an amended final order, in 
which a citation error was corrected. 
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sideration in the light of Little Donkey Enterprises, Inc. v. 
SAIF, 107 Or App 400, 812 P2d 25 (1991). ^ i ( 

Order regarding Northwest Timber, Inc., and Lake 
Price Logging reversed and remanded for reconsideration; 
otherwise affirmed. 

470 August 21,1991 No. 510 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Ernest C. Richter, Claimant. 

.¥ Ernest C. R I C H T E R , ; 
Petitioner, 

v. 
P A C I F I C A U T O BODY & PAINT, 
Argonaut Insurance Companies, 

Dean's Body & Paint Company, Inc. 
and S A I F Corporation, 

Respondents. 
(WCB Nos. 88-04556, 86-13711, 

85-12160; CA A64845) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 28, 1991. 

Karen M. Werner, Eugene, argued the cause and filed the 
brief for petitioner. 

Bradley R. Scheminske, Portland, argued the cause for 
respondents Pacific Auto Body & Paint and Argonaut Insur
ance Companies. On the brief were Nancy J . Meserow and 
Scheminske & Lyons, Portland. 

No appearance by respondents Dean's Body & Paint Com
pany, Inc. and S A I F Corporation. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

P E R C U R I A M If 
Reversed in part and remanded for award of attorney fees; 

otherwise affirmed. 

Cite as 108 Or App 470 (1991) 471 

P E R C U R I A M 

Substantial evidence supports the Workers' Com
pensation Board's conclusion that claimant lacked good cause 
for failing to appear at his hearings, and the Board did not err 
in dismissing his request for a hearing on the issue of the 
extent of disability. See ORS 656.298(6); ORS 183.482(8). 

Claimant also argues that he is entitled to attorney 
fees under ORS 656.386, because Argonaut Insurance Com
panies, as insurer of Pacific Auto Body & Paint, rescinded its 
denial of compensability of chiropractic treatment. After the 
Board's decision in this case, the legislature amended ORS 



2130 Van Natta's 
656.386 to provide for attorney fees in this situation, and the 
amendment applies retroactively to those cases in which the 
order was not final on or before the effective date of the act. 
SB 540, § 3 (1991). , 

Reversed in part and remanded for award of attorney 
fees; otherwise affirmed. 

472 August 21,1991 No. 511 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Carla J . Schrock, Claimant. 

C a r l a J . S C H R O C K , 
Petitioner, 

v. 
S A I F C O R P O R A T I O N 

and Rock Of Ages Home, 
Respondents. 

(WCB 89-09148; CAA67012) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 12, 1991. 

Charles D. Maier and Gatti, Gatti, Maier & Associates, 
Salem, filed the brief for petitioner. 

Thomas E . Ewing, Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the brief were 
Dave Frohnmayer, Attorney General, Virginia L . Linder, 
Solicitor General, and Jerome Lidz, Assistant Attorney Gen
eral, Salem. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

P E R C U R I A M 

Reversed in part and remanded for award of attorney fees; 
otherwise affirmed. 

Cite as 108 Or App 472 (1991) t 473 

P E R CURIAM 
The Workers' Compensation Board did not err in 

upholding employer's denial of chiropractic treatment. 

Employer rescinded its denial of ultrasound treat
ment at the hearing, and claimant sought attorney fees under 
ORS 656.386. After the Board's decision denying attorney 
fees, the legislature amended ORS 656.386 to allow for attor
ney fees in this type of situation. That amendment applies 
retroactively to cases in which the order was not final on or 
before the effective date of the act. SB 540, § 3 (1991). 

Reversed in part and remanded for award of attorney 
fees; otherwise affirmed. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N U 

Tit; ' 

In the Matter of the Compensation of 
Margaret Nemecek, Claimant. 

L I B E R T Y N O R T H W E S T I N S U R A N C E CORP. 
and Salem Hospital, 

Petitioners, 
V. 

Margaret N E M E C E K , 
Respondent. 

(WCB 89-00148; CAA67402) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted May 24, 1991. 

Stafford J . Hazelett, Portland, argued the cause and filed 
the brief for petitioners. 

Brad G. Garber, Salem, argued the cause for respondent. 
With him on the brief was Michael B. Dye, Salem. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

P E R C U R I A M 

Reversed and remanded for reconsideration. 

Edmonds, J . , dissenting. 

Cite as 108 Or App 490 (1991) 491 

P E R CURIAM 

Employer seeks review of an order of the Workers' 
Compensation Board affirming and adopting the referee's 
order, which concluded that claimant's occupational disease 
claim was compensable, because her work was a material 
contributing cause of the condition. Employer asserts that 
the Board relied on an erroneous interpretation of ORS 
656.802. Employer is correct. We recently decided that the 
1987 legislature did not intend to change the major contribut
ing cause standard. Aetna Casualty Co. v. Aschbacher, 107 Or 
App 494, P2d (1991). 

Although the referee's opinion suggested that one of 
the four doctors' reports would support a finding that claim
ant's work was the major contributing cause of her condition, 
and we think the record contains substantial evidence to 
support such a finding, neither the referee nor the Board 
made that finding. Rather, the referee concluded that "all of 
the medical opinions in the record establish at the very least 
that claimant's work was a material contributing cause." 
(Emphasis supplied.) Therefore, we must reverse and 
remand for reconsideration of whether claimant's Work was 
the major contributing cause of her condition. Liberty North
west Ins. Corp. v. Damm, 107 Or App 764, P2d 
(1991). 
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Reversed and remanded for reconsideration. 

E D M O N D S , J , dissenting. 

The majority says: 

"Although the referee's opinion suggested that one of the 
four doctors' reports would support a finding that claimant's / 
work was the major contributing cause of her condition, and 
we think the record contains substantial evidence to support 
such a finding, neither the referee nor the Board made that 
finding." 108 Or App at 491. 

The majority is wrong in saying that the referee and 
the Board did not find that claimant's work was the major 
contributing cause of her condition. In the referee's opinion, 
which the Board adopted, he first made findings. Under 
"OPINIONAND CONCLUSIONS," the referee said: 

492 Liberty Northwest Ins. Corp. v. Nemecek 

"I am persuaded that Dr. Jones' reports and deposition 
testimony support a finding that claimant's work at SM — 
being on her feet for long hours on a hard surface — was at 
least the major cause, if not the sole cause, of her plantar 
fasciitis [sic] condition. This is more than what is required to 
establish compensability under the current occupational dis
ease law, as construed by the Board in Aschbacher." 
(Emphasis supplied.) 

The referee concluded: 
"In sum, all of the medical opinions in the record estab

lish at the very least that claimant's work was a material 
contributing cause of her plantar fasciitis [sic] symptoms. 
* * * Based upon claimant's credible testimony, the above 
discussed medical evidence, and the previously discussed 
applicable law, I conclude that claimant has established the 
compensability of her right foot plantar fasciitis [sic] occupa
tional disease claim." /,' 

• J , 
The majority's remand so that the Board can apply 

the "major contributing cause test" is an unnecessary action 
in the light of the concerted effort by the referee tb say that 
claimant's claim was compensable, regardless of whether a 
"major" or "material" contributing cause standard was 
used. 

I dissent. 



Van Natta's 2133 

No. 521 August 21, 1991 493 

I N T H E C O U R T O F A P P E A L S O F T H E 
' : . S T A T E O F O R E G O N 

I n the Matter of the Compensation of 
Albert W. Vanslyke, Claimant. 

Albert W. V A N S L Y K E , 
Petitioner - Cross-Respondent, 

v. 
F R E D M E Y E R , INC., 

Respondent - Cross-Petitioner. 
(WCB 89-24556; CA A67929) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 12, 1991. 

Charles D . Maier and Gatti, Gatti, Maier & Associates, 
Salem, filed the brief for petitioner - cross-respondent. 

Jerald Keene, Portland, argued the cause for respondent -
cross-petitioner. With him on the brief was Roberts, Reinisch, 
MacKenzie, Healey & Wilson, Portland. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

P E R C U R I A M -

Affirmed on petition; cross-petition dismissed as moot. 

494 Vanslyke v. Fred Meyer, Inc. 

P E R C U R I A M 

Claimant seeks review of an order of the Workers' 
Compensation Board that affirmed the referee's order hold
ing that the Hearings Division lacked jurisdiction to correct 
an alleged error in a final and unappealed Board order con
cerning claimant's entitlement to attorney fees. Employer 
cross-petitions for review, contending that the Board erred in 
refusing to provide, without charge, a transcript of the closing 
arguments at the hearing. We affirm on the petition. 

The remedies for review of alleged errors in a Board 
order are to petition the Board for reconsideration or to seek 
judicial review. OAR 438-11-035(2); ORS 656.298. Claimant 
failed to pursue those remedies, and the Board's order 
became final. ORS 656.295(8). The Hearings Division could 
not correct an error in that order. The Board correctly 
affirmed the referee's order. 

In the light of our disposition of the petition, we need 
not reach the cross-petition. 

Affirmed on petition; cross-petition dismissed as 
moot. 
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548 August 28, 1991 No. 534 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Gilbert V. Wootton, Claimant. 

Gilbert V. WOOTTON, 
Petitioner, 

v. 
S T A D E L I PUMP & C O N S T R U C T I O N , 

and E B I Companies, 
Respondents. 

(88-06038; CAA65378) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 11, 1991. 

Arthur P. Klosterman, Salem, argued the cause for peti
tioner. With him on the brief was The Law Offices of Brian R. 
Whitehead, Salem. 

L in A. Zimmerman, Portland, argued the cause for respon
dents. With him on the brief was Beers, Zimmerman, et al, 
Portland. 

Before Richardson, Presiding Judge, and Joseph, Chief 
Judge,* and Deits, Judge. 

D E I T S , J . 

Affirmed. 

* Joseph, C. J . , Vice Newman, J . 

550 Wootton v. Stadeli Pump & Construction 

D E I T S , J . 

In this workers' compensation case, claimant seeks 
review, of a Workers' Compensation Board order that held 
that his worsened back condition is the responsibility of a 
California employer. We affirm. 

Claimant suffered a compensable back injury in Ore
gon on August 8, 1980, for which he was awarded 55 percent 
permanent partial disability by employer. On August 18, 
1987, claimant suffered another injury to his back while 
working in California. The California employer accepted his 
claim for that injury and has paid claimant temporary disabil
ity benefits and benefits for medical services;; He may be 
entitled to permanent total disability (PTD) under California 
law, but that has yet to be determined. He also filed an Oregon 
aggravation claim after the California injury. Employer 
denied the claim, asserting that, under Miville v. SAIF, 76 Or 
App 603, 710 P2d 159 (1985), acceptance of the 1987 Califor
nia claim relieved the Oregon employer of any further respon
sibility for the 1980 Oregon injury. The Board upheld the 
denial. 
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Claimant argues that the Board erred, as a matter of 
law, in upholding denial of his aggravation claim. The parties 
agree that the 1987 California injury contributed indepen
dently to claimant's present disability and that his 1980 
Oregon injury remains a material contributing cause of his 
current condition. Claimant acknowledges that, if this case 
involved two Oregon employers, responsibility would shift to 
the second employer. Colwell v. Trotman, 47 Or App 855,858, 
615 P2d 1094 (1980). Under California law, however, respon
sibility does not shift to the last employer, but is apportioned 
between employers, on the basis of the percentage of disabil
ity attributed to each. 1 Claimant argues that, because of that, 
if the last injurious exposure rule is applied and the Oregon 
employer is absolved of responsibility for his disability, he will 
not be fully compensated, because he will only receive com
pensation for that portion of the injury for which the Califor
nia employer is responsible. Claimant contends that that 
Cite as 108 Or App 548 (1991) 551 

result is inconsistent with our holding in Miville v. SAIF, 
supra. 

In Miville, the claimant had suffered a compensable 
back injury in 1980, while working for an Oregon employer. 
Subsequently, he suffered off-the-job injuries and on-the-job 
injuries in Washington and Indiana. He then returned to 
Oregon, received chiropractic treatment and filed a claim for 
aggravation of his 1980 injury. The Oregon employer denied 
the claim, and the Board upheld the denial. On review, we 
found that the out-of-state injury had independently contrib
uted to the claimant's condition and that the earlier Oregon 
injury had materially contributed to his present disability. 
Our analysis required us to choose between the holding of 
Grable v. Weyerhaeuser Company, 291 Or 387, 631 P2d 768 
(1981), that, if a compensable on-the-job injury and a subse
quent off-the-job injury both materially contribute to the 
claimant's worsened condition, the employer remains respon
sible, and that of Smith v. Ed's Pancake House, 27 Or App 
361, 556 P2d 158 (1976), where we held that, in the case of 
successive injuries and successive employers, the second 
employer is responsible for a new injury that independently 
contributes to a disability, even if the earlier injury remains a 
material contributing cause of the disability. We said that 

"the rationale of Grable should apply when a claimant has 
suffered an on-the-job injury in another state for which he 
has claimed, but has not been awarded, compensation, and 
the medical evidence is that the original Oregon injury 
materially contributed to the claimant's present disability, 
even though the out-of-state injuries contributed indepen
dently to the present disability. * * * If claimant has not filed 
a claim in [the other state], or if he has done so and has been 
awarded compensation, [the Oregon insurer] is not respons
ible for claimant's present condition." Miville v. SAIF, 
supra, 76 Or App at 607. 

We concluded that, to hold otherwise, would result in the 
worker being uncompensated for injuries that clearly were 
work-related. 

'Apparently, under California law, responsibility for medical services and 
temporary disability is not apportioned. 
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Claimant argues that, under Miville, responsibility 

should not shift to an employer in another state unless, under 
the laws of that state.jithe claimant will be fully compensated 
for his disability. The Board rejected that argument, adopting 
552 • Wootton v. Stadeli Pump & Construction 

the order of the referee: , 

'' Certainly, a rule that distinguishes between those states 
that apportion permanent disability to a preexisting injury 
and those that shift responsibility could be applied system
atically. I, however, decline to apply such a rule because, in 
essence, it would allow foreign jurisdictions to decide and 
dictate to Oregon employers/insurers what benefits they owe 
while denying the Oregon employers/insurers due process 
rights of participating in or defending against the decision of 
the foreign jurisdiction. Additionally, it would create appor
tionment in Oregon where it does not currently exist. Inkley 
v. Forest Fiber Products Co., 288 Or 337[, 605 P2d 1175] 
(1980); Boise Cascade Corp. v. Starbuck, 296 Or 238[, 675 
P2d 1044] (1984)." 

We also implicitly rejected claimant's argument in 
Olson v. EBICo., 78 Or App 261,715 P2d 1348 (1986). In that 
case, the claimant had suffered a compensable injury to his 
neck and back in 1979, while working in Oregon. In 1983, he 
again injured his neck and back, while working in California 
for a California employer. He filed an aggravation claim with 
the Oregon employer for the California injury. We found that 
the new injury independently contributed to the claimant's 
disability. We also found that the 1979 Oregon injury was a 
material contributing cause of the disability. We concluded 
that, because the California injury independently contributed 
to the claimant's disability and because California had not 
rejected his claim, the Oregon employer was no longer respon
sible for the claimant's injury: 

"In Miville v. SAIF, 76 Or App 603, 710 P2d 159 (1985), we 
held, under similar circumstances, that the policy stated in 
Grablev. Weyerhaeuser Company, [supra], would require the 
Oregon employer to remain responsible if the claimant had 
filed a claim in the foreign state where the second injury 
occurred and that claim had been rejected and if the Oregon 
injury was a material contributing cause of his present 
disability. Here, no claim was filed in California. We hold, 
therefore, that the Oregon employer is not responsible for 
claimant's disability." 78 Or App at 264. 

/ Here, the California injury did independently con
tribute to the claimant's condition. The California employer 
did not reject the claim but, in fact, accepted it and is paying 
temporary disability; and medical service benefits to claim
ant. 2 There is no requirement that a claimant must be com
pensated by an out-of-state employer to the same extent that 

2 It is not a certainty that claimant will not be fully compensated for his 
disability. Although California law does allow for apportionment of PTD, assuming 
that claimant is found! to be eligible for PTD, it is possible that responsibility for 
claimant's injury may not be apportioned. Further, under California law, the 
Subsequent Injury Relief Fund provides relief under some circumstances to workers 
who are not receiving full compensation for a disability. 
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he would be in Oregon in order for responsibility to shift 
under the last injurious exposure rule to the out-of-state 
employer. We hold, therefore, that the Board properly upheld -
employer's denial of claimant's aggravation claim. 

Affirmed. 

554 August 28, 1991 '. .; No. 535 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Stephen A. Scarratt, Claimant. 

Stephen A. S C A R R A T T , 
Petitioner, 

v. 
H. A. A N D E R S O N C O N S T R U C T I O N CO., 

and Liberty Northwest Insurance, 
Respondents. 

(88-12306; CAA64724) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 11, 1991. 

Nelson Hall, Portland, argued the cause for petitioner. On 
the brief were Lawrence Baron and Pozzi, Wilson, Atchison, 
O'Leary & Conboy, Portland. 

Stafford J . Hazelett, Portland, argued the cause and filed 
the brief for respondents. 

Before Richardson, Presiding Judge, and Joseph, Chief 
Judge,* and Deits, Judge. 

D E I T S , J . 

Affirmed as to denial of attorney fees and penalties; other
wise reversed and remanded for reconsideration. 

* Joseph, C. J . , vice Newman, J . 

556 ; Scarratt v. H. A. Aridarfeon bonstruction Co 

D E I T S , J . 
: i " M , 

Claimant assigns error to the Workers' Compensa
tion Board's decision that an injury resulting from using a 
jackhammer at work caused only a temporary worsening of 
the symptoms of his pre-existing arthritic condition. He 
contends that the Board should not have decided whether the 
injury resulted in a worsening of his underlying condition and 
that the Board's finding that he had suffered only a tempor
ary increase in symptoms was not supported by substantial 
evidence. He also requests that we uphold the attorney fees 
and penalties that the referee had awarded for unreasonable 
denial and that the Board set aside. 

/ / Claimant was employed by a construction company. 
On August 19,1987, he used a jackhammer for the first time. 
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He developed pain and swelling in his wrists and hands, and a 
visible knot developed in one wrist. He had had no prior wrist 
injuries, nor had he suffered similar pain and swelling. He 
immediately showed his hands to his supervisor, who then 
placed him on lighter work. Claimant: filed this claim in 
January, 1988, and sought medical treatment in February. 
Another physician evaluated him in September, 1988. Both 
physicians diagnosed claimant as having a pre-existing bilat
eral wrist degenerative osteoarthritis that became symp
tomatic while he was jackhammering. Since February, 1988, 
claimant has worked as a mail handler; He has had no 
significant wrist or hand problems on that job, but the symp
toms recur when he does certain activities, such as hammer
ing and mowing the lawn. Employer denied his claim in June, 
1988. 

The referee found that, 
"although claimant had pfe-existing arthritis, claimant was 
essentially asymptomatic prior to this exposure on August 
19, 1987. He was able to function without difficulty or 
restrictions as a construction worker up to this point. 

"This exposure, i.e. period of jackhammer use, was suffi
ciently discrete and defined in duration and nature so as to 
constitute an industrial injury rather than an occupational 
disease. Following this period of exposure, claimant had a 
distinct change in his wrists with persisting symptomatology 
which led to limitation in his work activities, and eventually 
the need for medical evaluation and treatment. The work 

Cite as 108 Or App 654 (1991) 557 
— 

activity thus precipitated the disability and the need for 
treatment." 

The referee also found that the denial was unreasonable. She 
ordered that the denial be set aside, remanded the case for 
processing, awarded attorney fees and assessed a penalty. 

The Board held that claimant has a compensable 
condition defined as "a temporary increase in his wrist symp
toms." It also held that the injury did not result in a worsen
ing of the underlying arthritic condition. The Board then 
"reinstated the insurer's denial insofar as it pertains to a 
denial of claimant's underlying wrist condition." It also mod
ified the attorney fees award concerning the denial and 
reversed the assessment of a penalty and attorney fees for an 
unreasonable denial. 

Claimant contends that, in deciding that the under
lying condition had not worsened, the Board addressed an 
issue that was not before it and was not necessary to resolve 
the case. He asserts that "the Board should have limited the 
issue to simply whether claimant suffered a compensable 
injury." 

The Board did not err in addressing whether claim
ant's underlying condition had worsened. An employer is 
responsible for injuries that arise out of and in the course of 
employment. ORS 656.005(7). An employer is not, however, 
responsible for conditions that are not related to an occupa
tional injury or for conditions that existed before the injury 
occurred and were not worsened by the injury. Barrett v.D & 
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H Drywall, 300 Or 325, 329, 709 P2d 1083 (1985), clarified 
300 Or 553, 555, 715 P2d 90 (1986). A worker may suffer 
symptoms, even though the underlying condition has not 
worsened. Under the occupational disease statute, ORS 
656.802, a worker cannot be compensated for symptoms of a 
pre-existing disease if the underlying condition has not wors
ened. Weller v. Union Carbide, 288 Or 27, 602 P2d 259 
(1979). However, disabling symptoms of an underlying dis
ease are compensable if they are caused by an occupational 
injury, even if the underlying disease has not worsened. ORS 
656.005(7)(a); Barrett v. D & H Drywall, supra, 30fr Or at 
330. Similarly, symptoms that require medical services are 

558 Scarratt v. H. A. Anderson Construction Co. 

- compensable if they are caused by an occupational injury, 
even if the underlying disease has not worsened. 

Claimant contends that the Board should have con
cluded its review as soon as it found that some symptoms 
were compensable. We disagree. The Board may distinguish 
between a compensable and a noncompensable condition 
when a claimant has both, as it did in Roy Bier, 35 Van Natta 
1825 (1983): 

"Even [the doctors] agree that the twisting incident * * * 
caused an increase in claimant's symptoms. Accordingly, 
[insurer's] denial of the industrial injury claim must be set 
aside. 

"We wish to make it clear, however, that we are not 
saying that [insurer] is responsible for claimant's degenera
tive back condition. Because there is insufficient evidence to 
prove that the industrial injury worsened the degenerative 
condition, [insurer] is not responsible for it. [Insurer] is only 
responsible for symptoms caused by the industrial injury. 
Although the evidence is contradictory, we find that there is 
sufficient evidence to prove that claimant's continuing * * * 
pain is related to the compensable injury." (Emphasis 
supplied.) 

Thus, in defining a specific compensable injury, it is appropri
ate to examine any pre-existing condition and the relation
ship between the injury and the condition. The Board's 
determination that claimant's underlying condition was not 
worsened was relevant to its decision as to the nature of 
claimant's compensable condition. 

Claimant also complains that the Board's order does 
not clearly define the compensable condition: 

"A second problem with the Board's order on Review is 
that it's [sic] Order to affirm in part, modify in part, and 
reverse in part the Referee's Opinion and Order is not clear; 
further explanation is required. If the employer is not 
responsible for the underlying condition, what is it respons
ible for? Certainly, under the case law, the employer is 
minimally responsible for all ongoing symptoms resulting 
from the injury. This has to be clarified." 

The Board found that claimant had suffered a "tem
porary increase in * * * wrist symptoms." Under Barrett v. D 
& H Drywall, supra, 300 Or at 329, employer is responsible 
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for symptoms of claimant's arthritis that are "due to" the 
compensable injury. It is unclear from the Board's order, 
however, which, if any, of claimant's ongoing symptoms the 
Board considered to be "due to" the injury. Therefore, it is 
necessary to remand for clarification of its holding. 

Claimant further argues that the finding that 
"claimant's use of ajackhammer materially contributed to a 
temporary increase in his wrist symptoms" is not supported 
by substantial evidence. In view of our conclusion that the 
Board's decision needs to be clarified, it is unnecessary to 
address this issue. 

Claimant also argues that the Board erred in failing 
to award penalties and attorney fees under ORS 656.262(10) 
and ORS 656.382(1) for unreasonable delay and resistance to 
payment of compensation. The Board concluded that 
employer's denial was not unreasonable. Our standard of 
review is explained in Brown v. Argonaut Insurance Com
pany, 93 Or App 588, 591, 763 P2d 408 (1988): 

"Whether a denial or delay is unreasonable involves both 
legal and factual questions. We review for errors of law in 
examining whether the Board applied the correct legal stan
dard. ORS 183.482(8)(a). That standard is whether, from a 
legal standpoint, Argonaut had a legitimate doubt as to its 
liability. I f so, the denial was not unreasonable. Norgard v. 
Rawlinsons, 30 Or App 999, 1003, 569 P2d 49 (1977). 
'Unreasonableness' and 'legitimate doubt' are to be consid
ered in the light of all the evidence available to the insurer. 
See Ginterv. Woodburn United Methodist Church, 62 Or App 
118, 122, 659 P2d 434 (1983). 

"Using the legal standard, the Board makes a factual 
finding about reasonableness. See Lester v. Weyerhaeuser 
Co., 70 Or App 307, 311, 689 P2d 342, rev den 289 Or 427 < , 
(1984). We review that finding for substantial evidence. ORS ^ 
183.482(8)(c); see also Williams v. SAIF, 31 Or App 1301, 
1305, 572 P2d 658 (1977)." 

We conclude that the Board's finding that employer acted 
reasonably is supported by substantial evidence. 

Affirmed as to denial of attorney fees and penalties; 
otherwise reversed and remanded for reconsideration. 
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C i t e as 108 Or App 584 (1991) September 4, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Kenneth A. H e n d e r s h o t t , C l a i m a n t . 

DEPARTMENT OF JUSTICE, INMATE INSURANCE FUND, P e t i t i o n e r , 
v. 

KENNETH A. HENDERSHOTT, Respondent. 
(WCB 87-17525; CA A61286) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d November 14, 1990. 
Da v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

p e t i t i o n e r . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G eneral, Salem. 

Ra l p h M. Yenne, Salem, argued t h e cause and f i l e d t h e b r i e f f o r re s p o n d e n t . 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
WARREN, P.J. 
Award o f a t t o r n e y f e e s f o r unreasonable d e n i a l a f f i r m e d ; award o f a t t o r n e y 

f e e s f o r s e r v i c e s on Board r e v i e w r e v e r s e d . 

Department o f J u s t i c e Inmate I n j u r y Fund ( p e t i t i o n e r ) seeks r e v e r s a l o f 
t h e Workers' Compensation Board's o r d e r a f f i r m i n g an award o f a t t o r n e y f e e s by 
t h e r e f e r e e and awarding a d d i t i o n a l a t t o r n e y f e e s f o r s e r v i c e s r e n d e r e d by 
c l a i m a n t ' s a t t o r n e y on Board r e v i e w . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

C l a i m a n t i s -an inmate a t t h e Oregon S t a t e P e n i t e n t i a r y . He f i l e d a c l a i m 
f o r n e r v e damage t o h i s hands and forearms on August 14, 1987, a l l e g i n g t h a t t h e 
c o n d i t i o n was r e l a t e d t o work t h a t he had perform e d a t t h e f o r e s t camp. P e t i 
t i o n e r i n i t i a l l y d e n i e d t h e c l a i m on October 20, 1987, and c l a i m a n t r e g u e s t e d a 
h e a r i n g . A t t h e h e a r i n g , p e t i t i o n e r s t i p u l a t e d t h a t i t had r e s c i n d e d i t s d e n i a l 
and t h a t i t s d e n i a l had been unreasonable. The r e f e r e e c o n c l u d e d t h a t c l a i m a n t 
was n o t e n t i t l e d t o a p e n a l t y , b u t awarded a t t o r n e y f e e s because o f p e t i t i o n e r ' s 
u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e Board a f f i r m e d t h e r e f e r e e ' s o r d e r and 
awarded c l a i m a n t a d d i t i o n a l a t t o r n e y fees f o r s e r v i c e s r e n d e r e d on Board r e v i e w . 

P e t i t i o n e r contends t h a t t h e Board e r r e d b o t h i n a f f i r m i n g t h e r e f e r e e ' s 
o r d e r a w a r d i n g a t t o r n e y f e e s and i n awarding fees f o r s e r v i c e s r e n d e r e d on Board 
r e v i e w . The Board d i d n o t e r r i n a f f i r m i n g t h e referee's award o f a t t o r n e y 
f e e s . I n Jones v. OSCI, 108 Or App 230, P2d ( 1 9 9 1 ) , we c o n c l u d e d t h a t 
Senate B i l l 540, amending ORS 656.386(1), e x p r e s s l y p r o v i d e s f o r a t t o r n e y f e e s 
under t h e c i r c u m s t a n c e s i n t h i s case. 

However, t h e Board d i d e r r i n awarding f e e s f o r s e r v i c e s on Board r e v i e w . 
ORS 656.382(2) a u t h o r i z e s fees o n l y when a c l a i m a n t ' s r i g h t t o compensation i s 
a t r i s k on r e v i e w . Howard v. Willamette Poultry, 101 Or App 584, 587, 792 P2d 
447 ( 1 9 9 0 ) . A t t o r n e y f e e s a r e n o t "compensation." Dotson v. Bohemia, Inc.,, 80 
Or App 233, 236, 720 P2d 1345, rev den 302 Or 35 (1 9 8 6 ) . Because c l a i m a n t ' s 
r i g h t t o a t t o r n e y f e e s was t h e o n l y i s s u e on r e v i e w , h i s r i g h t t o compensation 
was n o t a t r i s k . T h e r e f o r e , he was n o t e n t i t l e d t o a t t o r n e y f e e s under ORS 
65 6 . 3 8 2 ( 2 ) , and t h e Board e r r e d i n awarding them. 

Award o f a t t o r n e y f e e s f o r unreasonable d e n i a l a f f i r m e d ; award o f a t t o r n e y 
f e e s f o r s e r v i c e s on Board r e v i e w r e v e r s e d . 
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C i t e as 108 Or App 596 (1991) September 4, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f K a t h l e n e R. Zimmerly, C l a i m a n t . 

HOUSING AUTHORITY OF PORTLAND and LIBERTY NORTHWEST INSURANCE CORP., 
P e t i t i o n e r s , 

v. 
KATHLENE R. ZIMMERLY, Respondent. 

(88-09124; CA A66672) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d March 22, 1991. 
Kenneth E. Bemis, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r s . On t h e b r i e f 

were C r a i g A. C r i s p i n and B u l l a r d , K o r s h o j , Smith & J e r n s t e d t , P o r t l a n d . 
James L. F r a n c e s c o n i , P o r t l a n d , argued t h e cause f o r r e s p o n d e n t . W i t h him on 

t h e b r i e f was F r a n c e s c o n i & A s s o c i a t e s , P.C., P o r t l a n d . 
B e f o r e Warren, P r e s i d i n g Judge, and Joseph, C h i e f Judge, and Ri g g s , Judge. 
WARREN, P.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 

Employer seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board t h a t 
a f f i r m e d t h e r e f e r e e ' s d e c i s i o n t h a t c l a i m a n t ' s m e n t a l d i s o r d e r i s compensable. 
Employer i s c o r r e c t t h a t t h e Board e r r o n e o u s l y a p p l i e d t h e " m a t e r i a l c o n t r i b u t 
i n g cause" t e s t , r a t h e r t h a n r e q u i r i n g c l a i m a n t t o p r o v e t h a t h e r work c o n d i 
t i o n s were t h e m a j o r c o n t r i b u t i n g cause o f her menta l d i s o r d e r . Aetna Casualty 
Co. v. Aschbacher, 107 Or App 494, 812 P2d 844 (1 9 9 1 ) . 

Because t h e i s s u e may r e c u r on remand, we a l s o address employer's argument 
t h a t t h e Board e r r e d i n c o n c l u d i n g t h a t t h e c o n d i t i o n s c a u s i n g c l a i m a n t s t r e s s 
a r e n o t " c o n d i t i o n s g e n e r a l l y i n h e r e n t i n ev e r y w o r k i n g s i t u a t i o n . " ORS 
6 5 6 . 8 0 2 ( 2 ) ( b ) . 

C l a i m a n t has a h i s t o r y o f mental i l l n e s s from a t l e a s t 1980, when she was 
dia g n o s e d as ma j o r a f f e c t i v e / m a j o r d e p r e s s i v e a f t e r she a t t e m p t e d t o commit s u i 
c i d e . C l a i m a n t began w o r k i n g f o r employer i n 1981. Her j o b as a S e r v i c e Coor
d i n a t o r f o r t h e h o u s i n g program was t o e v a l u a t e a p p l i c a n t s , i n s p e c t h o u s i n g and 
compl e t e a l a r g e amount o f paperwork. I n 1987, i n an a c c i d e n t u n r e l a t e d t o her 
work, she b r o k e her thumb on her dominant hand, and she f e l l i n c r e a s i n g l y b e h i n d 
i n h e r w o r k l o a d . She underwent s u r g e r y on t h e thumb, and her d o c t o r r e l e a s e d 
h e r f o r l i g h t d u t y work o n l y . Employer assi g n e d a s e c r e t a r y t o do c l a i m a n t ' s 
j o b u n t i l she was r e l e a s e d t o p e r f o r m i t a g a i n . The s e c r e t a r y moved i n t o c l a i m 
a n t ' s o f f i c e , and c l a i m a n t moved i n t o h i s o f f i c e . The s e c r e t a r y ' s o f f i c e was 
some d i s t a n c e f r o m t h e S e r v i c e C o o r d i n a t o r s ' o f f i c e s and had no t e l e p h o n e . 
Employer a s s i g n e d c l a i m a n t t o work on p r o p e r t y damage c l a i m s . C l a i m a n t f e l t 
c o m p l e t e l y i n c o m p e t e n t t o do t h a t work, and on February 26, 1988, she l e f t work, 
r e s o l v i n g t o commit s u i c i d e . A co-worker warned c l a i m a n t ' s t h e r a p i s t , and 
c l a i m a n t was h o s p i t a l i z e d and diagnosed as s u f f e r i n g a r e c u r r e n t m a j o r d e p r e s 
s i o n and h a v i n g a b o r d e r l i n e p e r s o n a l i t y d i s o r d e r . 

ORS 656.802(2) p r o v i d e s , i n p a r t : 

" N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f t h i s c h a p t e r , a m e n t a l 
d i s o r d e r i s n o t compensable under t h i s c h a p t e r : 

" * * * * * 
" ( b ) U nless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l 

d i s o r d e r a r e c o n d i t i o n s o t h e r t h a n conditions generally inherent in 
every working situation o r rea s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r 
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j o b p e r formance e v a l u a t i o n a c t i o n s by t h e employer, o r c e s s a t i o n o f 
employment." (Emphasis s u p p l i e d . ) 

The f i r s t q u e s t i o n i s whether t h e emphasized language r e f e r s t o c o n d i t i o n s p r e 
s e n t i n e v e r y employment o r o n l y t o c o n d i t i o n s g e n e r a l l y i n h e r e n t i n t h e p a r t i c 
u l a r c l a i m a n t ' s j o b . The Board made t h e more u n i v e r s a l r e a d i n g . I t f o u n d t h a t 
t h e p r i m a r y c o n d i t i o n s c a u s i n g c l a i m a n t ' s m e n t a l d i s o r d e r were t h e changes i n 
h e r d u t i e s and w o r k s t a t i o n . I t concluded t h a t , because t h o s e c o n d i t i o n s were 
s t r e s s f u l and were n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n , c l a i m a n t ' s 
m e n t a l d i s o r d e r i s compensable. A c c o r d i n g l y , i t d i d n o t address whether t h e 
o t h e r s t r e s s f u l c o n d i t i o n s were a l s o i n h e r e n t i n e v e r y work s i t u a t i o n . 3 -

T h i s i s t h e f i r s t a p p e l l a t e c o u r t o p i n i o n t o i n t e r p r e t ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) , 
w h i c h was added t o t h e s t a t u t e i n 1987 as p a r t o f House B i l l 2 2 7 1 . 2 Or Laws 
1987, ch 713, 4. We b e l i e v e t h a t t h e language o f t h e s t a t u t e i s c l e a r and t h a t 
t h e Board c o r r e c t l y u n d e r s t o o d t h e meaning o f t h e phrase " g e n e r a l l y i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n . " The l e g i s l a t u r e i n t e n d e d t o p r e c l u d e c l a i m s f o r men
t a l d i s o r d e r s t h a t a r i s e from c o n d i t i o n s t h a t a r e common t o a l l employments. 
M e n t a l d i s o r d e r s r e s u l t i n g from o t h e r e m p l o y m e n t - r e l a t e d causes r e m a i n compens
a b l e . 

The Board c o r r e c t l y u n d e r s t o o d t h e s t a t u t e , b u t i t s o r d e r does n o t 
a d e q u a t e l y e x p l a i n why t h e c o n d i t i o n s here, t h a t i s , changes i n c l a i m a n t ' s 
d u t i e s and w o r k s t a t i o n , a r e n o t g e n e r a l l y i n h e r e n t i n e v e r y employment 
s i t u a t i o n . ^ 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

1 We r e j e c t employer's c o n t e n t i o n t h a t t h e c o n d i t i o n s c a u s i n g c l a i m a n t ' s 
m e n t a l d i s o r d e r d i d n o t " e x i s t i n a r e a l and o b j e c t i v e sense," ORS 
6 5 6 . 8 0 2 ( 2 ) ( a ) , because her p e r c e p t i o n t h a t she was g o i n g t o be f i r e d had no 
b a s i s i n f a c t . The Board found t h a t t h e p r i m a r y causes o f her m e n t a l d i s o r d e r 
were he r j o b r e a s s i g n m e n t and t h e r e l o c a t i o n t o a d i f f e r e n t o f f i c e . Those 
were r e a l e v e n t s . 

2 Sibley v. City of Phoenix, 107 Or App 606, P2d ( 1 9 9 1 ) , d e a l s 
w i t h ORS 6 5 6 . 8 0 2 ( 1 ) . 

3 The Board s t a t e d : 

"We c o n c l u d e t h a t c l a i m a n t ' s d i s p l a c e m e n t from her o f f i c e and her 
d u t y changes a r e c l a i m a n t ' s p r i m a r y s t r e s s o r s . We f u r t h e r c o n c l u d e 
t h a t t h e s e a r e n o t ' c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g 
s i t u a t i o n . ' Thus, w i t h o u t d e c i d i n g whether c l a i m a n t ' s o t h e r s t r e s 
s o r s a r e i n h e r e n t i n e v e ry work s i t u a t i o n , we f i n d t h a t t h e o f f i c e 
and d u t y changes, a l o n e , were a m a t e r i a l cause o f c l a i m a n t ' s d e p r e s 
s i v e d i s o r d e r . As a r e s u l t , c l a i m a n t ' s c l a i m does n o t come w i t h i n 
t h e scope o f t h e e x c l u s i o n f o r c o n d i t i o n s g e n e r a l l y i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n . F u r t h e r m o r e , t h e i n s u r e r has n o t main
t a i n e d t h a t c l a i m a n t ' s o f f i c e and d u t y changes were r e a s o n a b l e 
d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s by 
t h e employer." 
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C i t e as 108 Or App 605 (1991) September 4, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f L i n d a J. Hasslen, C l a i m a n t . 

BOISE CASCADE CORPORATION, P e t i t i o n e r , 
v. 

LINDA J. HASSLEN, Respondent. 
(WCB 88-20402; CA A65824) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d May 29, 1991. 
Adam T. Stamper, Medford, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were K i m b e r l y D. Wal l a n and Cowling & H e y s e l l , Medford. 
R o b e r t W o l l h e i m , P o r t l a n d , argued t h e cause f o r re s p o n d e n t . W i t h him on t h e 

b r i e f was Welch, Bruun & Green, P o r t l a n d . 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 

WARREN, P.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n o f c u r r e n t t r e a t m e n t needs. 

Employer seeks r e v i e w o f a Workers' Compensation Board o r d e r t h a t s e t 
a s i d e two d e n i a l s on t h e ground t h a t employer had i m p r o p e r l y d e n i e d p r o s p e c t i v e 
m e d i c a l b e n e f i t s . We r e v e r s e and remand. 

C l a i m a n t worked f o r employer as a green c h a i n o f f b e a r e r . She f i l e d a 
c l a i m f o r low back p a i n , w h i c h employer accepted and f o r w h i c h she r e c e i v e d an 
award o f t e n p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . C l a i m a n t c o n t i n 
ued t o r e c e i v e t r e a t m e n t f o r her low back c o n d i t i o n and s u b m i t t e d m e d i c a l b i l l s 
f o r payment by employer. Employer p a i d t h o s e b i l l s u n t i l October 25, 1988, when 
employer i s s u e d a d e n i a l : 

" M e d i c a l i n v e s t i g a t i o n has r e s u l t e d i n a d e t e r m i n a t i o n t h a t y o u r 
current condition requiring medical treatment is unrelated t o t h e 
a c u t e lumbar s t r a i n s u s t a i n e d f o r which Boise Cascade C o r p o r a t i o n 
a c c e p t e d r e s p o n s i b i l i t y . * * * M e d i c a l t r e a t m e n t f o r y o u r current 
condition s h o u l d more a p p r o p r i a t e l y be p r o v i d e d under any gro u p 
h e a l t h i n s u r a n c e you may have." (Emphasis s u p p l i e d . ) 

On November 15, 1988, employer i s s u e d a second d e n i a l : 

"The employer must r e s p e c t f u l l y deny r e s p o n s i b i l i t y f o r y o u r current 
treatment needs and/or any disability as compensably related to this 
injury o r y o u r work a c t i v i t y a t t h e employer." (Emphasis s u p p l i e d . ) 

C l a i m a n t r e q u e s t e d a h e a r i n g . 

The r e f e r e e s e t a s i d e t h e d e n i a l s , f i n d i n g t h a t t h e m e d i c a l s e r v i c e s were 
r e a s o n a b l e and nec e s s a r y f o r t r e a t m e n t o f c l a i m a n t ' s i n d u s t r i a l i n j u r y . 
Employer r e q u e s t e d r e v i e w , and t h e Board a f f i r m e d t h e r e f e r e e , h o l d i n g t h a t , 
because t h e d e n i a l s were n o t addressed t o s p e c i f i c m e d i c a l s e r v i c e s r e n d e r e d o r 
c l a i m e d , t h e y were p r o s p e c t i v e and t h e r e f o r e i n v a l i d under Evanite Fiber Corp. 
v. Striplin, 99 Or App 353, 781 P2d 1262 (19 8 9 ) . The Board d i d n o t r e a c h t h e 
q u e s t i o n w h e t h e r t h e c l a i m e d m e d i c a l s e r v i c e s were r e a s o n a b l e and ne c e s s a r y t o 
t r e a t c l a i m a n t ' s i n d u s t r i a l i n j u r y . 
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The o n l y q u e s t i o n t h a t we need address i s whether employer's d e n i a l s were 
p r o c e d u r a l l y a d e q u a t e . 1 We have h e l d t h a t an employer can i s s u e a d e n i a l e i t h e r 
f o r a s p e c i f i c u n p a i d c l a i m o r f o r a c u r r e n t c l a i m e d need f o r t r e a t m e n t . Green 
Thumb v. Basl, 106 Or App 98, 806 P2d 186 (1 9 9 1 ) . However, an employer may n o t 
deny i t s f u t u r e r e s p o n s i b i l i t y r e l a t i n g t o an acce p t e d c l a i m . The f i r s t d e n i a l 
i n t h i s case, i s s u e d on October 25, a s s e r t s t h a t c l a i m a n t ' s " c u r r e n t c o n d i t i o n " 
i s u n r e l a t e d t o her i n d u s t r i a l i n j u r y . That was a v a l i d d e n i a l under Green 
Thumb v. Basl, supra. C l a i m a n t would n o t be p r e c l u d e d by i t s t e r m s f r o m f i l i n g 
a c l a i m f o r m e d i c a l t r e a t m e n t i n t h e f u t u r e , i f her c o n d i t i o n s h o u l d w a r r a n t i t . 
See e.g., Liberty Northwest Insurance Corp. v. Bird, 99 Or App 560, 564, 783 P2d 
33 ( 1 9 8 9 ) , r e v den 309 Or 645 (1990). The Board e r r e d i n h o l d i n g t h a t t h a t 
d e n i a l was p r o s p e c t i v e . 

The November 15 d e n i a l p r e s e n t s a more d i f f i c u l t q u e s t i o n . Employer 
s o u g h t t o deny c l a i m a n t ' s " c u r r e n t t r e a t m e n t needs." That i s p r o p e r under 
Evanite v. Striplin, supra. However, employer a l s o d e n i e d r e s p o n s i b i l i t y f o r 
"any d i s a b i l i t y as compensably r e l a t e d t o t h i s i n j u r y . " That p o r t i o n o f t h e 
d e n i a l i s p r o s p e c t i v e , because i t a t t e m p t s t o deny b e n e f i t s f o r any d i s a b i l i t y 
r e s u l t i n g f r o m t h e i n j u r y t h a t gave r i s e t o t h e ac c e p t e d c l a i m . A c c o r d i n g l y , i t 
i s i n v a l i d and o f no e f f e c t . 

As t o t h e v a l i d p o r t i o n s o f t h e d e n i a l s , t h e case i s remanded t o t h e Board 
f o r i t t o c o n s i d e r whether t h e r e q u e s t e d m e d i c a l s e r v i c e s a r e r e a s o n a b l e and 
nec e s s a r y t o t r e a t c l a i m a n t ' s compensable i n d u s t r i a l i n j u r y . 

Reversed and remanded f o r r e c o n s i d e r a t i o n o f c u r r e n t t r e a t m e n t needs. 

1 I f t h e d e n i a l s a r e p r o c e d u r a l l y adequate, t h e Board must c o n s i d e r 
w h e t h e r t h e m e d i c a l s e r v i c e s a r e re a s o n a b l e and necessary t o t r e a t t h e 
c l a i m a n t ' s compensable i n j u r y . 

C i t e as 108 Or App 623 (1991) September 4, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Robert A. Lusk, C l a i m a n t . 

BBC BROWN BOVERI and AETNA CASUALTY COMPANY, P e t i t i o n e r s - Cross-Respondents, 
v. 

ROBERT A. LUSK, CLARK ULLMAN WELDING and SAIF CORPORATION, Respondents - Cross-
Respondents, and COMBUSTION ENGINEERING and CNA INSURANCE COMPANY, Respondents -

C r o s s - P e t i t i o n e r s . 
(88-10360, 88-10361, 88-10362; CA A66084) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and s u b m i t t e d J u l y 12, 1991. 
Thaddeus J. H e t t l e , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r s - c r o s s -

r e s p o n d e n t s . W i t h him on t h e b r i e f was Scheminske & Lyons, P o r t l a n d . 
C r a i g A. S t a p l e s , P o r t l a n d , argued t h e cause f o r r e s p o n d e n t s - c r o s s -

p e t i t i o n e r s . W i t h him on t h e b r i e f was Rob e r t s , R e i n i s c h , Mackenzie, Healey & 
W i l s o n , P.C., P o r t l a n d . 

No appearance f o r respondents - c r o s s - r e s p o n d e n t s Robert A. Lusk, C l a r k 
U l l m a n W e l d i n g adn SAIF C o r p o r a t i o n . 

B e f o r e Joseph, C h i e f Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
Reversed on p e t i t i o n ; r e v e r s e d and remanded f o r r e c o n s i d e r a t i o n o f a t t o r n e y 

f e e s on c r o s s - p e t i t i o n . 
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BBC Brown B o v e r i (BBC) and A e t n a - I n s u r a n c e Company ( A e t n a ) , i t s i n s u r e r , 
seek r e v i e w o f a Workers' Compensation Board o r d e r t h a t s e t a s i d e t h e i r d e n i a l 
o f c l a i m a n t ' s h e a r i n g l o s s c l a i m and h e l d them r e s p o n s i b l e f o r t h a t c o n d i t i o n as 
o f June 23, 1986. Combustion E n g i n e e r i n g (Combustion) c r o s s - p e t i t i o n s and 
a s s i g n s e r r o r t o t h e d e t e r m i n a t i o n t h a t c l a i m a n t ' s c o u n s e l was e n t i t l e d t o 
a t t o r n e y f e e s . 

The r e f e r e e f o u n d : 

" C l a i m a n t i s 56 y e a r s o f age and f o r t h e p a s t 20 y e a r s has been a 
b o i l e r maker w h i c h s u b j e c t s him t o much l o u d n o i s e f r o m hammers, 
g r i n d e r s and w e l d e r s . C l a i m a n t n o t i c e d a g r a d u a l l o s s o f h i s h e a r 
i n g and t e s t i n g on June 23, 1986, r e v e a l e d a b i l a t e r a l h e a r i n g l o s s . 
He was p r e s c r i b e d h e a r i n g a i d s which he has worn ever s i n c e . BBC 
Brown B o v e r i was t h e l a s t employer p r i o r t o t h e d i a g n o s i s o f t h e 
h e a r i n g l o s s . 

"On December 22, 1987, c l a i m a n t ' s h e a r i n g was a g a i n t e s t e d and i t 
was f o u n d t o be worse t h a n when i t was t e s t e d i n June 1986. Dr. 
Lipman, an e a r s p e c i a l i s t , o p i n e d t h a t c l a i m a n t ' s h e a r i n g l o s s i n d i 
c a t e d i n t h e h e a r i n g t e s t o f June 1986 was due t o t h e e f f e c t s o f t h e 
l o u d n o i s e c l a i m a n t was s u b j e c t t o i n hiw work up t o t h a t t i m e . Dr. 
Lipman f u r t h e r o p i n e d t h a t c l a i m a n t ' s i n c r e a s e d h e a r i n g l o s s between 
June 1986 and December 1987 was a t t r i b u t a b l e t o t h e e f f e c t s o f t h e 
l o u d n o i s e i n c u r r e d i n h i s work between June 1986 and December 1987. 
C l a i m a n t worked on s e v e r a l o c c a s i o n s f o r Combustion E n g i n e e r i n g i n 
1987 and [Combustion] was t h e l a s t employer p r i o r t o t h e d i a g n o s i s 
o f an i n c r e a s e d h e a r i n g l o s s i n December 1987. 

"On A p r i l 28, 1988, Aetna I n s u r a n c e Company w r o t e t o t h e c l a i m a n t 
and d e n i e d c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r h i s c l a i m i n b e h a l f 
o f i t s i n s u r e d , BBC Brown B o v e r i . Claimant made a c l a i m f o r h i s 
h e a r i n g l o s s a g a i n s t Combustion E n g i n e e r i n g . The p a r t i e s s t i p u l a t e d 
t h a t t h e i n s u r e r f o r Combustion E n g i n e e r i n g [CNA] never i s s u e d a 
d e n i a l o f t h e c l a i m a n t ' s c l a i m . 

" D u r i n g t h e h e a r i n g t h e i n s u r e r ' s [ s i c ] f o r BBC Brown B o v e r i and 
Combustion E n g i n e e r i n g conceded t h a t t h e c l a i m was compensable b u t 
each d e n i e d r e s p o n s i b i l i t y . " 

The Board ad o p t e d t h o s e f i n d i n g s , w i t h t h i s s u p p l e m e n t a t i o n : 

" C l a i m a n t was l a s t employed by [Combustion] between November 16, 
1987 and November 19, 1987. 

"The o n s e t o f c l a i m a n t ' s permanent d i s a b i l i t y o c c u r r e d by June 
23, 1986, w h i l e c l a i m a n t was employed by [BBC]. 

" C l a i m a n t ' s work exposure a f t e r June 23, 1986, w h i l e employed by 
[ C o m b u s t i o n ] , caused a d d i t i o n a l permanent d i s a b i l i t y and i n d e p e n 
d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f h i s c o n d i t i o n . " 

The Board c o n c l u d e d t h a t BBC i s r e s p o n s i b l e f o r c l a i m a n t ' s h e a r i n g l o s s as o f 
June 23, 1986, and t h a t Combustion i s r e s p o n s i b l e f o r i t s w o r s e n i n g as o f 
November 16, 1987. On t h a t b a s i s , t h e Board o r d e r e d each employer t o pay one-
h a l f o f t h e assessed a t t o r n e y f e e s . 

BBC argues t h a t c l a i m a n t ' s o n l y c o n t a c t w i t h i t was i n 1986, when he 
a p p l i e d f o r employment, f a i l e d a w e l d i n g t e s t and was n o t h i r e d . T h e r e f o r e , i t 
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c o n t e n d s t h e Board's f i n d i n g t h a t c l a i m a n t was employed by BBC b e f o r e June 23, 
1986, i s n o t s u p p o r t e d by s u b s t a n t i a l e vidence. Combustion argues t h a t , because 
t h e pre-employment t e s t b e n e f i t t e d BBC by e n s u r i n g t h a t i t w o u ld employ o n l y 
q u a l i f i e d w o r k e r s , BBC became c l a i m a n t ' s employer. 

I n Dykes v. SAIF, 47 Or App 187, 613 P2d 1106 ( 1 9 8 0 ) , we u p h e l d t h e d e n i a l 
o f w o r k e r s ' compensation b e n e f i t s on t h e b a s i s t h a t t h e c l a i m a n t was n o t a 
w o r k e r p e r f o r m i n g s e r v i c e s " f o r a r e m u n e r a t i o n " under what i s now ORS 
6 5 6 . 0 2 7 ( 2 7 ) A The c l a i m a n t was i n j u r e d w h i l e he pe r f o r m e d a p h y s i c a l a g i l i t y 
t e s t i n t h e course o f a p p l y i n g f o r a p o s i t i o n as a deputy s h e r i f f . Here, t h e 
r e c o r d r e v e a l s t h a t , b e f o r e June 23, 1986, c l a i m a n t ' s o n l y c o n t a c t w i t h BBC was 
on A p r i l 29 and 30, 1986, when he performed a w e l d i n g t e s t f o r a p o s i t i o n as a 
b o i l e r maker and p a r t i c i p a t e d i n an o r i e n t a t i o n " s c h o o l . " C l a i m a n t f a i l e d t h e 
t e s t and was n o t h i r e d a t t h a t t i m e . As i n Dykes, c l a i m a n t was n o t p e r f o r m i n g 
s e r v i c e s f o r r e m u n e r a t i o n when h i s h e a r i n g l o s s was f i r s t d i s c o v e r e d . I t f o l 
l ows t h a t he was n o t a "worker," and t h a t BBC c o u l d n o t have been employer under 
ORS 6 5 6 . 0 0 5 ( 1 3 ) . 2 We agree w i t h BBC t h a t , because t h e r e i s n o t s u b s t a n t i a l e v i 
dence t o s u p p o r t t h e Board's r u l i n g , t h e Board e r r e d i n s e t t i n g a s i d e BBC's 
d e n i a l , h o l d i n g i t r e s p o n s i b l e f o r c l a i m a n t ' s h e a r i n g l o s s c l a i m as o f June 23, 
1986, and on t h a t b a s i s a l l o w i n g a t t o r n e y f e e s . Because o f t h a t c o n c l u s i o n , we 
need n o t address BBC's o t h e r assignments o f e r r o r . 

On t h e c r o s s - p e t i t i o n , Combustion argues t h a t ORS 6 5 6 . 3 8 6 ( 1 ) 3 i s " t h e o n l y 
p o s s i b l e a u t h o r i z a t i o n " f o r t h e award o f a t t o r n e y f e e s t o c l a i m a n t and t h a t , be
cause i t "never d e n i e d c l a i m a n t ' s r i g h t t o compensation [ a n d ] * * * t h e r e f e r e e 
d i d n o t make a d e t e r m i n a t i o n on t h a t i s s u e , " t h e s t a t u t e i s i n a p p l i c a b l e . We 

1 ORS 656.005(27) p r o v i d e s , i n p a r t : 

" 'Worker' means any person, i n c l u d i n g a minor whether l a w f u l l y o r u n l a w f u l l y 
employed, who engages t o f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n , s u b j e c t t o t h e 
d i r e c t i o n and c o n t r o l o f an employer * * * ." 

2 ORS 656.005(13) p r o v i d e s : 

" 'Employer' means any person * * * who c o n t r a c t s t o pay a r e m u n e r a t i o n f o r 
and s e c u r e s t h e r i g h t t o d i r e c t and c o n t r o l t h e s e r v i c e s o f any p e r s o n . " 

3 ORS 656.386(1) p r o v i d e s : 

" I n a l l cases i n v o l v i n g a c c i d e n t a l i n j u r i e s where a c l a i m a n t f i n a l l y p r e v a i l s 
i n an a p p e a l t o t h e Court o f Appeals o r p e t i t i o n f o r r e v i e w t o t h e Supreme Court 
f r o m an o r d e r o r d e c i s i o n d e n y i n g t h e c l a i m f o r compensation, t h e c o u r t s h a l l 
a l l o w a r e a s o n a b l e a t t o r n e y f e e t o t h e c l a i m a n t ' s a t t o r n e y . I n such r e j e c t e d 
cases where t h e c l a i m a n t p r e v a i l s f i n a l l y i n a h e a r i n g b e f o r e t h e r e f e r e e o r i n 
a r e v i e w by t h e boa r d i t s e l f , t h e n t h e r e f e r e e o r board s h a l l a l l o w a r e a s o n a b l e 
a t t o r n e y f e e . If an attorney is instrumental in obtaining compensation for a 
claimant a hearing by the referee is not held, a reasonable attorney fee shall 
be allowed. A t t o r n e y f e e s p r o v i d e d f o r i n t h i s s e c t i o n s h a l l be p a i d by t h e 
i n s u r e r o r s e l f - i n s u r e d employer." (Emphasis s u p p l i e d . ) 

The i t a l i c i z e d language was added by Oregon Laws 1991, c h a p t e r 312, s e c t i o n 1. 
I t a p p l i e s " t o a l l c l a i m s f o r which an o r d e r r e l a t i n g t o t h e i s s u e on w h i c h 
a t t o r n e y f e e s a r e sought has n o t become f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f 
t h i s 1991 A c t , r e g a r d l e s s o f t h e dat e o f i n j u r y . " Or Laws 1991, ch 312, S e c t i o n 
3. 
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remand f o r r e c o n s i d e r a t i o n i n t h e l i g h t o f ORS 656.386(1), as amended by Oregon 
Law 1991, c h a p t e r 312, s e c t i o n 1. See Jones v. OSCI, 108 Or App 230, P2d 

(1991) . 

Reversed on p e t i t i o n ; r e v e r s e d and remanded f o r r e c o n s i d e r a t i o n o f a t t o r 
ney f e e s on c r o s s - p e t i t i o n . 

C i t e as 108 Or App 653 (1991) September 1 1 , 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Juan A. G a r c i a , C l a i m a n t . 

JUAN A. GARCIA, P e t i t i o n e r , 
v. 

SAIF CORPORATION and BASIN FRESH FARMS, Respondents. 
(89-08301; CA A67698) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d J u l y 8, 1991. 
Brad G. Garber, Salem, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f was M i c h a e l B. Dye, Salem. 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
Reversed and remanded t o Board f o r c o n s i d e r a t i o n o f p e n a l t i e s and a t t o r n e y 

f e e s . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board r e 
v e r s i n g t h e r e f e r e e and h o l d i n g t h a t SAIF c o u l d p r o p e r l y deny an i n j u r y c l a i m 
t h a t i t had pr o c e s s e d and accepted f o r an a l l e g e d noncomplying employer p u r s u a n t 
t o ORS 656.054. 1 

On December 7, 1987, c l a i m a n t was i n j u r e d w h i l e w o r k i n g a t B a s i n F r e s h 
Farms, I n c . ( B a s i n F r e s h ) , t h e n managed by James and Sandra C l a r k as a p a r t n e r 
s h i p d o i n g b u s i n e s s as T. W. H o l s t e i n s , under a l e a s e w i t h B a s i n F r e s h . On t h a t 
d a t e , t h e s t o c k o f B a s i n Fresh was t r a n s f e r r e d t o M e l v i n Ferguson, as t r u s t e e 
f o r B a s i n F r e s h c r e d i t o r s ; however, Ferguson had no c o n t r o l o v e r t h e o p e r a t i o n s 
o f t h e f a r m u n t i l J anuary 5, 1988, when t h e C l a r k s t r a n s f e r r e d a l l o f t h e i r 
r i g h t s i n B a s i n F r e s h t o Ferguson, who agreed t o h o l d them harmless f r o m any 
c l a i m s made a g a i n s t them a r i s i n g o u t o f t h e o p e r a t i o n o f t h e f a r m . 

A t t h e t i m e c l a i m a n t was i n j u r e d , T. W. H o l s t e i n s had a w o r k e r s ' compensa
t i o n p o l i c y w i t h SAIF; however, a t i t s r e q u e s t , on February 9, 1988, t h e p o l i c y 
w i t h SAIF was c a n c e l l e d as o f October 1, 1987. 

On A p r i l 17, 1988, c l a i m a n t f i l e d c l a i m s a g a i n s t T. W. H o l s t e i n s and B a s i n 
F r e s h , w h i c h SAIF d e n i e d on January 14, 1988, and A p r i l 13, r e s p e c t i v e l y , on t h e 
ground t h a t i t d i d n o t p r o v i d e i n s u r a n c e coverage f o r t h o s e e n t i t i e s on t h e d a t e 
o f t h e i n j u r y . C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on t h e d e n i a l s , and l i s t e d , 
among o t h e r i s s u e s , t h e Workers' Compensation D i v i s i o n ' s f a i l u r e t o p r o c e s s t h e 
c l a i m under ORS 656.307. On A p r i l 27, 1988, c l a i m a n t w r o t e t o t h e H e a r i n g s 
D i v i s i o n w i t h r e f e r e n c e t o t h e c l a i m a g a i n s t Basin F r e s h , and r e q u e s t e d t h a t t h e 
m a t t e r be j o i n e d f o r h e a r i n g w i t h t h e c l a i m a g a i n s t T. W. H o l s t e i n . 
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A f t e r becoming aware o f SAIF's d e n i a l s o f t h e c l a i m s a g a i n s t T. W. 
H o l s t e i n s and B a s i n F r e s h , t h e Compliance S e c t i o n o f t h e E v a l u a t i o n D i v i s i o n 
began an i n v e s t i g a t i o n c o n c e r n i n g t h e compliance o f B a s i n F r e s h . On May 19, 
1988, on t h e b a s i s o f t h e February agreement between t h e C l a r k s and Ferguson, 
t h e Compliance S e c t i o n n o t i f i e d SAIF t h a t Ferguson, as t r u s t e e f o r t h e b e n e f i t 
o f t h e c r e d i t o r s o f B a s i n Fresh, was a s u b j e c t employer and was n o t i n s u r e d ; i t 
asked SAIF t o pro c e s s a c l a i m a g a i n s t Ferguson f o r c l a i m a n t , as a c l a i m a g a i n s t 
a n o n c o m p l y i n g employer, p u r s u a n t t o ORS 656.054. On June 2, 1988, SAIF a c c e p t 
ed t h e c l a i m a g a i n s t Ferguson, and began p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y bene
f i t s t o c l a i m a n t . On t h e same d a t e , SAIF w r o t e t o c l a i m a n t ' s c o u n s e l i n r e 
sponse t o a l e t t e r f r o m him r e q u e s t i n g t h e d e s i g n a t i o n o f a p a y i n g a g e n t : 

"SAIF C o r p o r a t i o n was n o t i f i e d by l e t t e r o f May 19, 1988, f r o m t h e 
I n v e s t i g a t i v e U n i t t h a t M e l v i n D. Ferguson, A t t o r n e y , t r u s t e e f o r 
Ba s i n F r e s h Farms, was s u b j e c t and noncomplying. SAIF C o r p o r a t i o n 
has v e r b a l l y n o t i f i e d Compliance t h a t t h e y have a c c e p t e d 
[ c l a i m a n t ' s ] c l a i m f o r i n j u r y o f December 7, 1987. 
"Under t h e c i r c u m s t a n c e s , t h e department w i l l n o t need t o i s s u e a 
.307 Order." 

On August 17, 1988, c l a i m a n t and SAIF e n t e r e d i n t o a s t i p u l a t e d o r d e r o f 
d i s m i s s a l o f a r e q u e s t f o r h e a r i n g on t h e c l a i m a g a i n s t Ferguson: 

" I T IS HEREBY STIPULATED by c l a i m a n t , c l a i m a n t ' s a t t o r n e y , 
S t a n l e y F i e l d s and SAIF * * * as f o l l o w s : 

" C l a i m a n t f i l e d a c l a i m f o r back i n j u r y s u s t a i n e d on o r about 
December 7, 1987. At t h e t i m e o f c l a i m a n t ' s i n j u r y o r o c c u p a t i o n a l 
d i s e a s e exposure, c l a i m a n t was w o r k i n g f o r a non-complying employer. 

"The c l a i m was r e f e r r e d t o SAIF C o r p o r a t i o n f o r p r o c e s s i n g by t h e 
Workers' Compensation D i v i s i o n . The c l a i m was ac c e p t e d and 
pr o c e s s e d under t h e above c l a i m number. 

" C l a i m a n t , by t h i s document, r e q u e s t s a h e a r i n g t o a p p e a l t h e 
r a t e o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s and r a i s e o t h e r i s s u e s . 

"The p a r t i e s agree t o s e t t l e a l l i s s u e s r a i s e d o r r a i s e a b l e a t 
t h i s t i m e as f o l l o w s : 

"a. SAIF Agrees t o a d j u s t c l a i m a n t ' s e a r n i n g s t o $1,250 p e r 
month and t o r e t r o a c t i v e l y pay t h e i n c r e a s e i n b e n e f i t s f r o m 
December 2 1 , 1987, t o J u l y 2 1 , 1988, i n t h e amount o f $619.69. 

"b. From t h e a d d i t i o n a l t e mporary t o t a l d i s a b i l i t y , and n o t i n 
a d d i t i o n t h e r e t o , c l a i m a n t ' s a t t o r n e y i s a l l o w e d a f e e o f 25 p e r c e n t 
o f t h e a d d i t i o n a l t e mporary t o t a l d i s a b i l i t y , n o t t o exceed $750. 

"c. The Request f o r H e a r i n g i s d i s m i s s e d w i t h p r e j u d i c e . " 

1 ORS 656.054(1) p r o v i d e s , i n p a r t : 

"A compensable i n j u r y t o a s u b j e c t worker w h i l e i n t h e employ o f a noncomply
i n g employer i s compensable t o t h e same e x t e n t as i f t h e employer had c o m p l i e d 
w i t h ORS 656.001 t o 656.794. The d i r e c t o r s h a l l r e f e r t h e c l a i m f o r such an i n 
j u r y t o t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n w i t h i n 60 days o f t h e d a t e 
t h e d i r e c t o r has n o t i c e o f t h e c l a i m . A c l a i m f o r compensation made by such a 
wo r k e r s h a l l be processed by t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n i n 
t h e same manner as a c l a i m made by a worker employed by a c a r r i e r - i n s u r e d 
employer * * *." 
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Ferguson l a t e r r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e nonco m p l y i n g employer 
d e t e r m i n a t i o n . C l a i m a n t d i d n o t appear a t t h e December, 1988, h e a r i n g o f t h a t 
m a t t e r , r e l y i n g on SAIF's h a v i n g accepted t h e c l a i m and h i s r e a s o n a b l e u n d e r 
s t a n d i n g t h a t h i s r i g h t t o compensation was n o t a t i s s u e . SAIF a l s o w a i v e d 
appearance. 

On J a n u a r y 24, 1989, a r e f e r e e s e t a s i d e t h e proposed o r d e r d e c l a r i n g 
Ferguson t o be a noncomplying employer, because no employment r e l a t i o n s h i p 
e x i s t e d between c l a i m a n t and Ferguson on t h e d a t e o f t h e i n j u r y and because any 
agreement between t h e C l a r k s and Ferguson t o h o l d t h e C l a r k s harmless was a mat
t e r between t h o s e p a r t i e s t h a t d i d n o t a f f e c t t h e s t a t u s o f c l a i m a n t ' s r e l a t i o n 
s h i p w i t h Ferguson. On March 9, 1989, f o r reasons t h a t a r e n o t a p p a r e n t on t h e 
r e c o r d , t h e r e f e r e e d i s m i s s e d c l a i m a n t ' s r e q u e s t s f o r h e a r i n g s on t h e c l a i m s 
p e n d i n g a g a i n s t T. W. H o l s t e i n s and Basin Fresh. That o r d e r became f i n a l . 

On March 30, 1989, SAIF u n i l a t e r a l l y t e r m i n a t e d c l a i m a n t ' s b e n e f i t s on t h e 
c l a i m a g a i n s t Ferguson, a l t h o u g h c l a i m a n t had n o t y e t been d e c l a r e d m e d i c a l l y 
s t a t i o n a r y o r r e l e a s e d f o r work and had n o t r e t u r n e d t o work. C l a i m a n t r e 
qu e s t e d a h e a r i n g on t h e t e r m i n a t i o n o f h i s b e n e f i t s . The r e f e r e e h e l d t h a t 
SAIF had a c t e d u n r e a s o n a b l y , r e i n s t a t e d t h e acceptance and assessed a p e n a l t y 
and a t t o r n e y f e e s because o f t h e u n i l a t e r a l t e r m i n a t i o n o f b e n e f i t s and t h e un
r e a s o n a b l e d e l a y i n t h e payment o f compensation. The Board r e v e r s e d t h e r e f 
e r e e , h o l d i n g t h a t SAIF was a u t h o r i z e d t o deny t h e c l a i m when i t d i s c o v e r e d t h a t 
Ferguson was n o t a noncomplying employer. 

SAIF contends t h a t t h i s case i s l i k e D Maintenance Company v. Mischke, 84 
Or App 218, 733 P2d 903, r e v den 303 Or 483 (1987) and Oak Crest Care Center v. 
Bond, 101 Or App 15, 789 P2d 6, r e v den 310 Or 121 ( 1 9 9 0 ) , where we s a i d t h a t 
t h e r u l e i n Bauman v. SAIF, 295 Or 788, 670 P2d 1027 ( 1 9 8 3 ) , p r o h i b i t i n g back-up 
d e n i a l s , was n o t i n t e n d e d t o p r e v e n t a d e n i a l o f a p r e v i o u s l y a c c e p t e d c l a i m 
when t h e i n s u r e r d i s c o v e r s t h a t i t d i d n o t p r o v i d e coverage t o t h e employer on 
t h e d a t e o f t h e i n j u r y . I f t h e r e i s no coverage, t h e r e i s no b a s i s f o r payment, 
and t h e i n s u r e r cannot be h e l d a c c o u n t a b l e . However, t h e s i t u a t i o n h e r e i s 
d i f f e r e n t : I n t h e two cases c i t e d , t h e d i s p u t e was between i n s u r a n c e companies; 
t h e c l a i m a n t ' s r i g h t t o compensation was n o t a t r i s k . Here, a d e n i a l o f 
coverage under t h e c i r c u m s t a n c e s c r e a t e d by SAIF would r e s u l t i n a l o s s o f 
b e n e f i t s t o c l a i m a n t f o r an i n j u r y t h a t no one d i s p u t e s a r o s e o u t o f h i s 
employment. 

C l a i m a n t s a t i s f i e d h i s o b l i g a t i o n under t h e w o r k e r s ' compensation s t a t u t e s 
by f i l i n g c l a i m s w i t h each o f t h e two e n t i t i e s p o t e n t i a l l y r e s p o n s i b l e f o r h i s 
i n j u r y . H a v i n g done t h a t , he had no o t h e r d u t y b u t t o e s t a b l i s h t h a t h i s i n j u r y 
was r e l a t e d t o h i s employment. When t h e Compliance S e c t i o n c a l l e d upon SAIF t o 
p r o c e s s t h e c l a i m a g a i n s t Ferguson, SAIF had t h e d u t y t o i n v e s t i g a t e c l a i m a n t ' s 
s t a t u s as an employee and t o j o i n any p o t e n t i a l l y r e s p o n s i b l e employers o r 
i n s u r e r s , j u s t as i t would have had i f i t had been p r o c e s s i n g a c l a i m a g a i n s t 
i t s own i n s u r e d . ORS 656.054 ( 1 ) ; Priest v. City of Hermiston, 106 Or App 
732, 809 P2d 1370 ( 1 9 9 1 ) . I n d i s r e g a r d o f t h a t o b l i g a t i o n and w i t h o u t any 
i n v e s t i g a t i o n , i t a c c e p t e d t h e c l a i m a g a i n s t Ferguson and a d v i s e d c l a i m a n t t h a t 
he d i d n o t need t o pursue h i s c l a i m s o r h i s h e a r i n g r e q u e s t s a g a i n s t t h e o t h e r 
p o t e n t i a l l y r e s p o n s i b l e e n t i t i e s . Having done t h a t , SAIF may n o t deny t h e 
p r e v i o u s l y a c c e p t e d c l a i m on t h e b a s i s o f a l a c k o f c o v e r a g e . 2 

Reversed and remanded t o t h e Board f o r c o n s i d e r a t i o n o f p e n a l t i e s and 
a t t o r n e y f e e s . 

£ I n i t s b r i e f , SAIF says t h a t " [ a ] s f a r as t h e r e c o r d r e f l e c t s , c l a i m a n t 
s t i l l has a v i a b l e c l a i m a g a i n s t t h e C l a r k s ' p a r t n e r s h i p (dba T. W. H o l s t e i n s ) 
o r B a s i n F r e s h as a noncomplying employer." I n view o f t h e d i s m i s s a l o f t h e 
r e q u e s t s f o r h e a r i n g on t h o s e c l a i m s , which became f i n a l , i t i s d o u b t f u l 
t h a t e i t h e r o f them i s v i a b l e . 
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C i t e as 108 Or App 698 (1991) September 1 1 , 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Diane R. Douglas, C l a i m a n t . 

FAIRLAWN CARE CENTER and LIBERTY NORTHWEST INSURANCE CORP P e t i t i o n e r s , 
v. 

DIANE R. DOUGLAS, Respondent. 
(WCB 88-19222; CA A65929) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d March 13, 1991. 
J e r a l d P. Keene, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r s . W i t h him on t h e 

b r i e f was R o b e r t s , R e i n i s c h , MacKenzie, Healey & W i l s o n , P.C., P o r t l a n d . 
R o b e r t E. Nelson, Gresham, argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t . 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
ROSSMAN, J. 
A f f i r m e d . 

Employer seeks r e v i e w o f a Workers' Compensation Board (Board) o r d e r 
r e v e r s i n g t h e r e f e r e e and r e q u i r i n g t h a t i t pay te m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s t o c l a i m a n t . We a f f i r m . 

There i s s u b s t a n t i a l e vidence t o s u p p o r t t h e Board's f i n d i n g s : 

"Claimant- s u s t a i n e d a compensable back i n j u r y on June 16, 1988. 
She s u b s e q u e n t l y r e c e i v e d temporary t o t a l d i s a b i l i t y b e n e f i t s . I n 
September 1988, a f t e r o b t a i n i n g c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s from 
t h e t r e a t i n g p h y s i c i a n , t h e employer o f f e r e d m o d i f i e d work w i t h i n 
t h e l i g h t range t o c l a i m a n t . 

"The employer's September 13, 1988 o f f e r l e t t e r d i d n o t s a t i s f y 
a l l t h e r e q u i r e m e n t s o f t h e a d m i n i s t r a t i v e r u l e s [OAR 436-60-
0 3 0 ( 5 ) . ] t 1 l M i s s i n g was t h e r e q u i r e m e n t o f s p e c i f y i n g a b e g i n n i n g 
d a t e and t i m e as w e l l as an endi n g d a t e . The employer's o f f e r asked 
c l a i m a n t t o c a l l d u r i n g b usiness hours i f she wanted t o ac c e p t t h e 
m o d i f i e d j o b . 

[ 2 ] 

1 OAR 436-60-030(5) p r o v i d e s , i n p a r t : 

"An i n s u r e r s h a l l cease p a y i n g t e mporary t o t a l d i s a b i l i t y compen
s a t i o n and s t a r t making payment o f such t e m p o r a r y p a r t i a l d i s a b i l i t y 
c ompensation as would be due i n s e c t i o n (1) when an i n j u r e d w o r k e r 
r e f u s e s wage e a r n i n g employment p r i o r t o c l a i m d e t e r m i n a t i o n under 
t h e f o l l o w i n g c o n d i t i o n s : 

• ' * * * * * 
" ( c ) t h e employer has p r o v i d e d t h e i n j u r e d w o rker w i t h a w r i t t e n 

o f f e r o f t h e employment which s t a t e s t h e beginning time, date and 
place; the duration of the job, if known; t h e wage r a t e p a y a b l e , an 
a c c u r a t e d e s c r i p t i o n o f t h e j o b d u t i e s and t h a t t h e a t t e n d i n g p h y s i 
c i a n has s a i d t h e o f f e r e d employment appears t o be w i t h i n t h e 
w o r k e r ' s c a p a b i l i t i e s . " (Emphasis s u p p l i e d . ) 

^ The l e t t e r s t a t e d t h a t , " i f you w i s h t o accept t h e l i g h t d u t y p o s i t i o n 
d e s c r i b e d i n t h i s l e t t e r , p l e a s e c o n t a c t me a t * * * d u r i n g t h e hours o f 9:00 am 
- 5:00 pm, Monday - F r i d a y . " 
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"At t h e t i m e o f i n j u r y , c l a i m a n t was a f u l l t i m e n u r s e a i d e on a 
d a y - t i m e s h i f t . The m o d i f i e d j o b o f f e r c o n s i s t e d o f l i g h t c l e r i c a l 
d u t i e s d u r i n g t h e f o u r - h o u r p e r i o d o f 10:00 p.m. t o 2:00 a.m. 

" I n September 1988, t h e i n s u r e r reduced c l a i m a n t ' s t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s t o temporary p a r t i a l d i s a b i l i t y when 
c l a i m a n t r e f u s e d t h e m o d i f i e d employment o f f e r . " 

The r e f e r e e c o n c l u d e d t h a t employer's f a i l u r e t o s p e c i f y s t a r t i n g and e n d i n g 
d a t e s o f employment d i d n o t n u l l i f y t h e o f f e r , because t h e r e q u e s t t h a t c l a i m a n t 
c a l l i n t o a c c e p t t h e j o b meant t h a t a s p e c i f i c s t a r t i n g d a t e had n o t been s e t 
and t h a t c l a i m a n t was " g i v e n some leeway" as t o when t o s t a r t t h e j o b and t o 
c o n t a c t employer about her d e c i s i o n . T h e r e f o r e , t h e r e f e r e e d e t e r m i n e d t h a t 
employer had c o m p l i e d w i t h t h e r u l e . 

B e f o r e t h e Board, c l a i m a n t d i d n o t o b j e c t t o t h e o m i s s i o n o f t h e s t a r t i n g 
d a t e o f employment; r a t h e r , she argued t h a t employer d i d n o t make t h e o f f e r i n 
good f a i t h and t h a t t h e l e t t e r d i d n o t comply w i t h t h e r u l e , because i t d i d n o t 
s t a t e t h e d u r a t i o n o f t h e j o b . The Board concluded t h a t , because t h e l e t t e r d i d 
n o t s p e c i f y t h e s t a r t i n g d a t e and d u r a t i o n o f t h e j o b , i t was o n l y i n s u b s t a n 
t i a l c o m p l i a n c e w i t h t h e r u l e and t h a t , because t h e r u l e must be s t r i c t l y ad
here d t o , substantial compliance i s n o t s u f f i c i e n t . Eastman v. Georgia Pacific 
Corp., 79 Or App 610, 613, 719 P2d 1310 (1 9 8 6 ) . We conclu d e t h a t t h e Board c o r 
r e c t l y h e l d t h a t t h e j o b o f f e r l e t t e r d i d n o t a d e q u a t e l y s p e c i f y t h e s t a r t i n g 
d a t e o f t h e o f f e r e d employment. The r u l e unambiguously r e q u i r e s t h a t t h e em
p l o y e r s p e c i f y t h e s t a r t i n g d a t e , see Eastman v. Georgia Pacific Corp., supra, 
n o t , as employer c o n t e n d s , t h a t q u e s t i o n may be l e f t t o t h e c l a i m a n t . 

A f f i r m e d . 

C i t e as 108 Or App 717 (1991) September 1 1 . 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Eddie Borrego, C l a i m a n t , and 
I n t h e M a t t e r o f t h e Complying S t a t u s o f M o r r i s S a l t e r , Employer. 

MORRIS SALTER, P e t i t i o n e r , 
v. 

SAIF CORPORATION and EDDIE BORREGO, Respondents. 
(88-18219 and 88-18220; CA A67685) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d J u l y 26, 1991. 
Pa u l A. Dakopolos, Salem, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f was G a r r e t t , Seideman, Hemann, Robertson, Paulus, J e n n i n g s & Comstock, 
P.C., Salem. 

D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 
re s p o n d e n t SAIF C o r p o r a t i o n . W i t h him on t h e b r i e f were Dave Frohnmayer, 
A t t o r n e y G e n e r a l , and V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

No appearance f o r respondent Borrego. 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Richardson and Rossman, Judges. 
ROSSMAN, J. 
Reversed and remanded. 

C l a i m a n t was a l l e g e d l y i n j u r e d w h i l e w o r k i n g f o r t h e p u t a t i v e employer, 
M o r r i s S a l t e r ( S a l t e r ) . The Compliance S e c t i o n o f t h e Workers' Compensation 
D i v i s i o n i s s u e d a proposed o r d e r f i n d i n g t h a t S a l t e r was a noncomplying employer 
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and r e q u e s t i n g t h a t SAIF process t h e c l a i m p u r s u a n t t o ORS 656.054. S a l t e r 
r e q u e s t e d a h e a r i n g as t o t h e o r d e r o f noncompliance. SAIF d e n i e d t h e c l a i m . 
S a l t e r i s s u e d h i s own d e n i a l , and c l a i m a n t ' s a t t o r n e y r e q u e s t e d a h e a r i n g on 
S a l t e r ' s d e n i a l . A f t e r t h a t , SAIF r e s c i n d e d i t s d e n i a l . I t d i d n o t n o t i f y 
S a l t e r o f h i s r i g h t t o r e q u e s t a h e a r i n g on t h e q u e s t i o n o f c o m p e n s a b i l i t y , as 
r e q u i r e d by f o r m e r OAR 4 3 6 - 8 0 - 0 6 0 ( 1 ) ( d ) . 

SAIF waived appearance a t t h e h e a r i n g . The p a r t i e s t r i e d t h e i s s u e s o f 
c o m p l i a n c e and c o m p e n s a b i l i t y t o t h e r e f e r e e . The r e f e r e e f o u n d t h a t c l a i m a n t 
was t h e employee o f S a l t e r . She f u r t h e r found t h a t c l a i m a n t had n o t met h i s 
bur d e n t o show t h a t he was i n j u r e d i n t h e course o f h i s employment w i t h S a l t e r . 
A l t h o u g h t h e r e f e r e e d i d n o t e x p r e s s l y h o l d t h a t S a l t e r was a noncomplying 
employer, t h a t c o n c l u s i o n i s i m p l i c i t i n her h o l d i n g t h a t c l a i m a n t was an 
employee o f S a l t e r , as t h e r e has never been a c o n t e n t i o n made t h a t he i s n o t a 
s u b j e c t w o r k e r and S a l t e r admits t h a t he had no w o r k e r s ' compensation i n s u r a n c e . 

The Board d e c i d e d t h a t t h e r e f e r e e l a c k e d j u r i s d i c t i o n t o c o n s i d e r whether 
t h e c l a i m was compensable. R e l y i n g on Clark v. Linn, 98 Or App 393, 779 P2d 203 
( 1 9 8 9 ) , t h e Board h e l d t h a t S a l t e r had no a u t h o r i t y t o deny t h e c l a i m ; a c c o r d 
i n g l y , t h e d e n i a l was i n v a l i d and w i t h o u t e f f e c t , and c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g on t h a t d e n i a l was a n u l l i t y and d i d n o t g i v e t h e r e f e r e e " j u r i s d i c t i o n " 
o v e r t h e q u e s t i o n o f c o m p e n s a b i l i t y . S a l t e r had n o t r e q u e s t e d a h e a r i n g on 
SAIF's u l t i m a t e acceptance o f t h e c l a i m and t h e Board b e l i e v e d t h a t t h e compens
a b i l i t y o f t h e c l a i m had n o t been p u t t o i s s u e by S a l t e r ' s r e q u e s t f o r h e a r i n g 
on t h e no n c o m p l y i n g employer o r d e r . I t h e l d t h a t t h e o n l y i s s u e b e f o r e t h e r e f 
e r e e had been t h e q u e s t i o n o f compliance, and s t a t e d t h a t , i n such a case, i t s 
o n l y f u n c t i o n i s t o a p p o i n t a r e f e r e e t o h o l d a h e a r i n g . The o r d e r o f t h e r e f 
e r e e t h e n becomes t h e o r d e r o f t h e D i r e c t o r , w h i c h i s r e v i e w a b l e by t h e Court o f 
App e a l s . ORS 656 . 7 4 0 ( 4 ) . B e l i e v i n g t h a t t h e r e f e r e e had n o t re a c h e d t h e i s s u e 
o f c o m p l i a n c e , t h e Board remanded t h e case t o t h e r e f e r e e f o r a d e t e r m i n a t i o n o f 
t h a t q u e s t i o n . S a l t e r seeks r e v i e w . 

SAIF argues t h a t , because S a l t e r had made no w r i t t e n r e q u e s t f o r h e a r i n g 
on t h e q u e s t i o n o f c o m p e n s a b i l i t y as r e q u i r e d by ORS 6 5 6 . 2 8 3 ( 3 ) , ^ t h e m a t t e r was 
n o t p r o p e r l y b e f o r e t h e r e f e r e e . ^ we conclude t h a t t h e q u e s t i o n o f compensabil
i t y was p r o p e r l y b e f o r e t h e r e f e r e e . As we have s a i d , t h e r e f e r e e i m p l i c i t l y 
c o n c l u d e d t h a t S a l t e r was non-complying. A l t h o u g h i t i s t r u e t h a t employer d i d 
n o t f i l e a w r i t t e n r e q u e s t f o r h e a r i n g on c o m p e n s a b i l i t y , t h e r e q u i r e m e n t s o f 
ORS 656.283(3) a r e n o t j u r i s d i c t i o n a l . The q u e s t i o n o f c o m p e n s a b i l i t y was 
r a i s e d o r a l l y and was t r i e d t o t h e r e f e r e e w i t h o u t o b j e c t i o n by SAIF o r 

1 ORS 656.283 p r o v i d e s , i n p a r t : 

" [ A ] n y p a r t y o r t h e d i r e c t o r may a t any t i m e r e q u e s t a h e a r i n g on 
any q u e s t i o n c o n c e r n i n g a c l a i m . 

" * * * * * 
" ( 3 ) A r e q u e s t f o r h e a r i n g may be made by any w r i t i n g , s i g n e d by 

o r on b e h a l f o f t h e p a r t y and i n c l u d i n g t h e address o f t h e p a r t y , 
r e q u e s t i n g t h e h e a r i n g , s t a t i n g t h a t a h e a r i n g i s d e s i r e d , and 
m a i l e d t o t h e bo a r d . " 

2 i n i t s b r i e f , SAIF o r i g i n a l l y conceded t h a t t h e Board e r r e d i n c o n c l u d 
i n g t h a t t h e r e f e r e e d i d n o t have j u r i s d i c t i o n t o c o n s i d e r t h e c o m p e n s a b i l i t y o f 
t h e c l a i m , i n l i g h t o f t h e f a c t t h a t t h e s t a t u t e s p r o v i d e no d e a d l i n e w i t h i n 
w h i c h an employer may r e q u e s t a h e a r i n g on c o m p e n s a b i l i t y , b u t see OAR 436-80-
0 6 0 ( 2 ) ( d ) , and t h e m a t t e r had been t r i e d t o t h e r e f e r e e . A t o r a l argument, SAIF 
w i t h d r e w i t s c o n c e s s i o n . 
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c l a i m a n t . Thus, a l t h o u g h t h e q u e s t i o n o f c o m p e n s a b i l i t y had n o t been r a i s e d by 
S a l t e r b e f o r e t h e h e a r i n g , S a l t e r d i d r a i s e t h e i s s u e a t t h e h e a r i n g , and t h a t 
was s u f f i c i e n t t o p u t i t t o t h e r e f e r e e . The Board e r r e d i n h o l d i n g t h a t t h e 
q u e s t i o n o f c o m p e n s a b i l i t y was n o t p r o p e r l y b e f o r e t h e r e f e r e e . On remand, i t 
s h o u l d c o n s i d e r t h a t q u e s t i o n , de novo. 

Reversed and remanded. 

C i t e as 108 Or App 721 (1991) September 1 1 , 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Mickey D. Simpson, C l a i m a n t . 

MICKEY D. SIMPSON, P e t i t i o n e r , 
v. 

SKYLINE CORPORATION and CNA INSURANCE COMPANIES, Respondents. 
(WCB 89-17573; CA A67889) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d J u l y 26, 1991. 

A r t h u r P. K l o s t e r m a n , Salem, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 
b r i e f was Whitehead & Kl o s t e r m a n , Salem. 

J e r r y K. Brown, M c M i n n v i l l e , argued t h e cause f o r r e s p o n d e n t s . W i t h him on 
t h e b r i e f was Cummins, Brown, Goodman, F i s h & Pe t e r s o n , P.C., M c M i n n v i l l e . 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
ROSSMAN, J. 
Af f i r m e d . 

C l a i m a n t seeks r e v i e w o f an o r d e r t h e Workers' Compensation Board t h a t 
a f f i r m e d t h e r e f e r e e ' s d e n i a l o f h i s r e q u e s t f o r a t t o r n e y f e e s . C l a i m a n t sus
t a i n e d a compensable i n j u r y w h i l e w o r k i n g f o r employer. The c l a i m was c l o s e d by 
a d e t e r m i n a t i o n o r d e r , w h i c h made an award o f unscheduled permanent p a r t i a l d i s 
a b i l i t y b e n e f i t s . C l a i m a n t was r e f e r r e d t o v o c a t i o n a l a s s i s t a n c e and l a t e r r e 
c e i v e d a N o t i c e o f I n e l i g i b i l i t y f o r b e n e f i t s on t h e ground t h a t he had v o l u n 
t a r i l y l e f t a s u i t a b l e l i g h t d u t y p o s i t i o n w i t h employer. 

C l a i m a n t ' s a t t o r n e y sought r e v i e w o f t h e N o t i c e o f I n e l i g i b i l i t y p u r s u a n t 
t o ORS 656.283(2) and OAR 436-120-210. The D i r e c t o r o f t h e Department i s s u e d an 
o r d e r r e q u i r i n g i n s u r e r t o r e f e r c l a i m a n t t o a v o c a t i o n a l c o u n s e l o r f o r an 
e l i g i b i l i t y e v a l u a t i o n , and, i f c l a i m a n t was found t o be e l i g i b l e , f o r s e r v i c e s . 

C l a i m a n t was fo u n d t o be e l i g i b l e f o r s e r v i c e s . A t t h e h e a r i n g r e q u e s t e d 
by c l a i m a n t f o r t h e purpose o f o b t a i n i n g i n s u r e r - p a i d a t t o r n e y f e e s , i t was 
s t i p u l a t e d t h a t c l a i m a n t ' s a t t o r n e y spent t h r e e hours i n r e l a t i o n t o c l a i m a n t ' s 
c l a i m f o r v o c a t i o n a l a s s i s t a n c e , and t h a t c l a i m a n t ' s e f f o r t s were i n s t r u m e n t a l 
i n g a i n i n g e l i g i b i l i t y . The r e f e r e e h e l d t h a t a f e e was a u t h o r i z e d t o be p a i d 
o u t o f compensation, b u t t h a t ORS 656.386(1) p r o v i d e d no b a s i s f o r an award o f 
i n s u r e r - p a i d f e e s . The Board a f f i r m e d , and on r e v i e w , c l a i m a n t a g a i n contends 
t h a t he i s e n t i t l e d t o i n s u r e r - p a i d a t t o r n e y fees under ORS 656.386(1) as 
amended by t h e l e g i s l a t u r e i n 1991, f o r h a v i n g succeeded i n o v e r t u r n i n g em
p l o y e r ' s d e n i a l o f h i s c l a i m f o r v o c a t i o n a l s e r v i c e s . 1 

The s h o r t answer i s t h a t t h e q u e s t i o n o f whether c l a i m a n t i s e n t i t l e d t o 
v o c a t i o n a l a s s i s t a n c e concerns o n l y t h e a v a i l a b i l i t y o f a c e r t a i n t y p e o f 
b e n e f i t , r a t h e r t h a n whether c l a i m a n t ' s c o n d i t i o n was caused by h i s i n d u s t r i a l 
i n j u r y , and, t h e r e f o r e , ORS 656.386(1) i s n o t a p p l i c a b l e . Short v. SAIF, 305 
Or 541, 545, 754 P2d 575 (1 9 8 8 ) . 
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A f f i r m e d . 
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1 The s t a t u t e now p r o v i d e s : 

" I n a l l cases i n v o l v i n g a c c i d e n t a l i n j u r i e s where a c l a i m a n t f i n a l l y p r e v a i l s 
i n an a p p e a l t o t h e Co u r t o f Appeals o r p e t i t i o n f o r r e v i e w t o t h e Supreme Court 
f r o m an o r d e r o r d e c i s i o n denying the claim for compensation, t h e c o u r t s h a l l 
a l l o w a r e a s o n a b l e a t t o r n e y f e e t o t h e c l a i m a n t ' s a t t o r n e y . I n such r e j e c t e d 
cases where t h e c l a i m a n t p r e v a i l s f i n a l l y i n a h e a r i n g b e f o r e t h e r e f e r e e o r i n 
a r e v i e w by t h e bo a r d i t s e l f , t h e n t h e r e f e r e e o r board s h a l l a l l o w a r e a s o n a b l e 
a t t o r n e y f e e . I f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation f o r a 
c l a i m a n t and a h e a r i n g by t h e r e f e r e e i s n o t h e l d , a r e a s o n a b l e a t t o r n e y f e e 
s h a l l be a l l o w e d . A t t o r n e y f e e s p r o v i d e d f o r i n t h i s s e c t i o n s h a l l be p a i d by 
t h e i n s u r e r o r s e l f - i n s u r e d employer." 

C i t e as 108 Or App 771 (1991) September 1 1 , 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f K a t h l e e n M. Payne, C l a i m a n t . 

CITY OF PORTLAND, P e t i t i o n e r , 
v. 

KATHLEEN M. PAYNE, Respondent. 
(88-14535; CA A66838) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d June 7, 1991. 
D a v i d L. J o r l i n g , Deputy C i t y A t t o r n e y , P o r t l a n d , argued t h e cause and f i l e d 

t h e b r i e f f o r p e t i t i o n e r . 
V i c t o r C a l z a r e t t a , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t . 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
PER CURIAM—Reversed and remanded f o r r e c o n s i d e r a t i o n . 

Employer seeks r e v i e w o f t h e Workers' Compensation Board's o r d e r r e v e r s i n g 
t h e r e f e r e e i n p a r t and h o l d i n g t h a t c l a i m a n t ' s m e n t a l s t r e s s c o n d i t i o n i s 
compensable. We agree w i t h t h e Board's i n t e r p r e t a t i o n o f ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) ^ and 
i t s c o n c l u s i o n t h a t t h e phrase " g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n " 
means " u s u a l l y p r e s e n t i n a l l j o b s and o c c u p a t i o n s . " Housing Authority of 
Portland v. Zimmerly, 108 Or App 596, P2d (1 9 9 1 ) . The Board h e l d , 
however, t h a t i n o r d e r t o e s t a b l i s h a mental d i s o r d e r under ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) , 
c l a i m a n t need o n l y show t h a t her employment m a t e r i a l l y c o n t r i b u t e d t o her menta l 
d i s o r d e r . We r e v e r s e and remand t h e case f o r r e c o n s i d e r a t i o n i n t h e l i g h t o f 
Aetna Casualty Co. v. Aschbacher, 107 Or App 494, 812 P2d 844 ( 1 9 9 1 ) . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

1 A t t h e r e l e v a n t t i m e , ORS 656 . 8 0 2 ( 2 ) ( b ) p r o v i d e d , i n p a r t : 

" N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f t h i s c h a p t e r , a m e n t a l d i s o r d e r i s 
n o t compensable under t h i s c h a p t e r : 

• ' * * * * * 
" ( b ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r a r e 

c o n d i t i o n s o t h e r t h a n c o n d i t i o n s i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n . " 
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I N T H E S U P R E M E C O U R T O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Ernest F . Erck, Claimant. 

Ernest F . E R C K , 
Petitioner on Review, 

v. 
BROWN O L D S M O B I L E 

and E B I Companies, 
Respondents on Review. 

(WCB No. 86-05134; CA A47689; SC S36203) 

On review from the Court of Appeals.* 

Argued and submitted November 2,1989. 

Robert K Udziela, Portland, argued the cause for peti
tioner on review. With him on the petition were Phil Gold
smith, Donald R. Wilson, and Pozzi, Wilson, Atchison, 
O'Leary & Conboy, Portland. 

Randy G. Rice, Portland, argued the cause and filed the 
response for respondents on review. 

Before Peterson, Chief Justice, and Linde,** Carson, 
Jones,*** Gillette, Van Hoomissen, and Fadeley, Justices. 

CARSON, J . 

The decision of the Court of Appeals is affirmed. The order 
of the Workers' Compensation Board is affirmed. 

• Judicial Review from Workers' Compensation Board. 95 Or App 400,768 P2d 
.'(6(1989). 

" Linde, J . , retired January 31,1990. 
Jones, J . , resigned April 30,1990. 
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C A R S O N , J . 

The issue in this workers' compensation case is how 
I lie Workers'! Compensation Board (Board) must treat a 
referee's express credibility finding on review of the referee's 
order. The Court of Appeals, concluding that the Board's 
order was supported by substantial evidence, and otherwise 
was proper, affirmed the Board order reversing the referee's 
award of permanent total disability. Erck v. Brown Old-
tmobile, 95 Or App 400, 768 P2d 946 (1989). We allowed 
review to address the requirements for a Board order that 
reverses an order of a referee, when the latter includes a 
credibility finding. We affirm the decision of the Court of 
Appeals. 

Background 

Claimant was 62 years old and had a ninth grade 
education at the time of the hearing before the referee. He 
had worked as an automobile body painter since 1947—vir-
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tually his entire adult life. In 1984, claimant was diagnosed 
with isocyanate asthma, a form of pulmonary disease caused 
by exposure to certain chemicals in the automobile paint used 
in his work. He filed a claim for workers' compensation 
benefits. In 1985, a workers' compensation referee found that 
claimant was permanently partially disabled. A t the time of 
the hearing in this case, claimant had not worked since 
leaving his job as an auto-body painter. 

From February to October 1985, claimant received 
statutorily required "return-to-work" assistance from Orion 
Behabilitation Service, Inc . 1 His case then was referred to 
Hetfield Associates, Inc., another provider of vocational reha
bilitation services. Claimant testified that the vocational 
counselor at Hetfield did nothing to help him return to work. 
The counselor maintained that claimant did not cooperate in 
her efforts to provide vocational assistance, as claimant had 
no desire to return to work. After some effort to provide 
daimant with return-to-work assistance, and after several 
letters to him warning that his failure to cooperate would lead 
522 Erck v. Brown Oldsmobile 

to termination of the assistance, his vocational assistance was 
discontinued in April 1986.2 

Meanwhile, claimant's claim was closed by a deter
mination order in February 1986, awarding 30 percent (96 
degrees) unscheduled permanent partial disability. Claimant 
requested a hearing on the extent of his disability, asserting 
that he was permanently totally disabled. ORS 656.268(9) 
(formerly 656.268(6)). The referee considered the hearing 
testimony both of claimant and of the Hetfield vocational 
counselor regarding the extent of claimant's cooperation in 
the vocational assistance.3 The referee concluded: 

"Given the impact on claimant of his substantial loss of 
pulmonary function and his ouster from his only known 
trade and skill, as well as his lack of education and training, it 
would appear that he participated in vocational rehabilita
tion efforts about as far as he was able. 

"It is my observation that claimant was an honest, cred
ible witness in his own behalf, and I conclude that the lack of 
motivation is an unfair charge * * *." • >•«• 

' > ORS 656.340(ljl requires the employer/insurer to provide vocational assis-
ttncs to an injured worker! who is eligible for assistance in returning to work. 

2 OAR 436-120-045 (formerly numbered 436-120-090) provides that the eligi
bility of a worker for vocational assistance ends when (among other things) the 
"worker has failed, after written warning, to cooperate in the development of a 
return-to-work plan." ; 

3 ORS 656.206(3) provides that the "worker has the burden of proving perma
nent total disability status and must establish that the worker is willing to seek 
regular gainful employment and that the worker has made reasonable efforts to 
obtain such employment." O A R 436-30-055(3)(b) provides that in order for a worker 
to be determined permanently totally disabled, the worker must "(s]how a willing
ness to seek regular work at a suitable and gainful occupation and make reasonable 
efforts to find such work, or actively participate in a vocational assistance program 
unless the medical condition makes such efforts ' fut i le^'(Emphasis added.) 
Non-cooperation in vocational rehabilitation; efforts ^hus n ay establish an 
unwillingness to seek employment, or a lack of reasonable: w o r t s o obtain employ
ment, for purposes of O R S 656.206(3), which consequently will pTi etude a finding of 
permanent total disability. See Taylor v. SAIF, 67 O r App 193,: M , 877 P2d 756 
(1984); Willamette Poultry v. Wilson, 60 O r App 755, 761,664 P2< :1154 (1962), rev 
den 294 Or 569 (1983) (illustrating application df the rule). [' 
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The referee issued an opinion and order; concluding 
that claimant was permanently totally disabled. The insurer 
requested Board review of the referee's order, The Board 
reversed the referee's order and awarded claimant 45 percent 
(144 degrees) permanent partial disability in addition to the 
30 percent awarded by the 1986 determination order. The 
Board explained: 

Cite as 311 Or 519 (1991) . | ; 523 

"\ye disagree with the; Referee's analysis. Claimant's 
treating doctor indicated that he was capable of light work on 
a full-time basis. The vocational counselor who attempted to 
help him opined that he was employable. Although there is 
evidence that claimant is reserved and noncommunicative, 

i there js no indication that these difficulties were so severe as 
to excuse claimant's failure to maintain contact with the 
vocational counselor. He had no apparent difficulty commu
nicating with his doctors or at the hearing. We conclude that 
claimant, in essence, refused vocational assistance and that 
he has failed to establish that he is willing to seek regular 
gainful employment or that he has made reasonable efforts 
to obtain such employment. ORS 656.206(3). He, therefore, 
is not entitled to an award of permanent total disability." 

In upholding the Board's order, the Court of Appeals 
concluded: "The Board's order is sufficient for review, there 
is substantial evidence to support its findings, and its reason-
ingconnects those findings to the conclusion." Erck v. Brown 
Oldsmbbile, supra, 95 Or App at 401. 

The Claims Process 

A worker's claim for benefits under the Workers' 
Compensation Law potentially is subject to several levels of 
review. The injured worker first must give written "notice of 
an accident resulting in an injury" to the employer. ORS 
656.265. This is treated as notice of a claim. The employer or 
its insurer must either accept or deny the claim within the 
statutory time period (60 days at the time the claim was filed 
in this case). ORS 656.262(6). If the claim is denied, the 
worker may request a hearing on the denial within 60 days 
after notice of the denial is mailed. ORS 656.262(8); 656.319; 
656.283(3). The referee who presides over the hearing is 
required to issue an order deciding the matter within 30 days 
of the hearing. ORS 656.289(1). Either party may then 
request Board review of the referee's order within 30 days. 
ORS 656.289(3). 

Review by the Board is based upon the record devel
oped before the referee and oral or written argument by the 
parties. ORS 656.295(5). "The board may affirm, reverse, 
modify or supplement the order of the referee and make such 
disposition of the case as it determines to be appropriate." 
ORS 656.295(6). That is, the Board reviews de novo. See 
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Sahnow v. Fireman's Fund Ins. Co., 260 Or 564,491 P2d 997 
(1971) (description of this scope of review as de novo). Either 
party then may request judicial review of the Board's order by 
the Court of Appeals, ORS 656.298(1), which review is "on 
the entire record forwarded by the board." ORS 656.298(6). 
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The Court of Appeals reviews the Board order under the 
standards set forth in ORS 183.482(7) and (8), 4 part of which 
includes a review to determine whether the ; Board erro
neously interpreted a provision of law and whether the 
Board's order is supported by "substantial evidence in the 
record." Id. Following a decision by the Ctourt !of Appeals, 
either party may petition this court for review of the Court of 
Appeals'decision. ORS 2.520. ' <•; .>••. 

The point of the recitation above is that a worker's 
claim for benefits may be evaluated as many as five times; the 
first three (the employer/insurer, the referee, and the. Board) 
may include factfinding,5 while the last two (the Court of 
Appeals and this court) are reviews of legal issues under the 
standards set forth in ORS 183.482(7) and (8). ; 

Cite as 311 Or 519 (1991) _ _ 525 
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Claimant's Position ; i . 
Claimant does not contend that a referee must in all 

cases make credibility findings. Rather, he argues that when a 
referee does make express findings regarding a witness's 
credibility (as was the case here), the Board either must adopt 
those findings,! or explain why it departed from them. He 
argues that failure to do so constitutes an erroneous inter
pretation of a provision of law, requiring that the Court of 
Appeals remand the case under ORS 183.482(8)(a)(B). Alter
natively, he argues that the Court of Appeals "misapplied the 
substantial evidence rule" when it affirmed the Board order. 
See ORS 183.482(8)(c). 

• i : i • , ; 
Under the provisions of ORS 183.482(8) relevant to 

this case, the Court of Appeals (1) may reverse or remand a 
Board order, if the Board has erroneously interpreted a provi
sion of law, and (2) shall reverse the Board order if it is not 
supported by substantial evidence in the record. Claimant 
argues that the Board's failure to explain its "rejection" of 
the referee's credibility findings requires reversal and 

* O R S 183.482 provides, in part: 

"(7) Review of a contested case shall be confined to the record, the court 
shall not substitute its judgment for that of the agency as to any issue of fact or 
agency discretion. * * * 

"(8)(a) The court may affirm, reverse or remand the order. I f the court finds 
that the agency has erroneously interpreted a provision of law and that a correct 
interpretation compels a particular action, it shall: 

"(A) Set aside or modify the order; or I 

"(B) Remand the case to the agency for further action; under a correct 
interpretation of the provision of law. ; .' 

"(b) The court shall remand the order to the agency if it finds the agency's 
exercise of discretion to be: 

i ' j ' i . i 

"(A) Outside the range of discretion delegated to the agency by law; 
"(B) Inconsistent with an agency rule, an officially stated agency position, 
or a prior agency practice, if the inconsistency is not explained by the agency; 
or I ;!;•:•'• i: 

"(C) Otherwise in violation of a constitutional or statutory provision. 
"(c) The court shall set aside or remand the drder if it finds that the order is 

not supported by substantial evidence in the record. Substantial evidence exists 
to support a finding of fact when the record, viewed as a whole, would permit a 
reasonable person to make that finding." I i'; 

8 Under circumstances not here relevant, the Board may (receive additional 
evidence. O R S 656.295(5). 
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remand under either of the foregoing provisions. For the 
reasons discussed below, we do not believe the statutory 
scheme for Board review of a referee's decision contains such 
a requirement.; ; . 

Erroneous Interpretation of a Provision of Law 

The crux of claimant's first argument is that our 
cases relating to the deference to be given a factfinder upon 
review constitute a "provision of law," ORS 183.482(8)(a), 
that requires the Board to justify its rejection of a referee's 
explicit credibility findings. To support this position, claim
ant relies on cases from this court, from the Court of Appeals, 
and from the federal courts, all stating that a factfinder's 
credibility assessments are to be given deference upon review. 

Claimant is correct in his argument that on de novo 
review, a reviewing entity normally gives deference to find
ings made below, especially when they relate to witness 
credibility. For example, in Ryfv. Hoffman Construction Co., 
254 Or 624, 631, 459 P2d 991 (1969), this court-on de novo 
review of a workers' compensation award —stated: "[W]e 
* * * have to g}ve some weight to the fact that the Hearing 
Officer, and he,alone, has the opportunity to observe the 

526 , I i Erck v. Brown Oldsmobile 

claimant and other witnesses, a factor which we have 
regarded as highly significant in reviewing other cases on 
appeal." See also Haines Com'l Equip. Co. v. Butler, 268 Or 
660, 664, 522 P2d 472 (1974) ("we accord great weight to [a 
trial court's findings of fact] when, as in this case, the testi
mony was conflicting"); Bragger v. Oregon Trail Savings, 
275 Or 219, 221, 550 P2d 421 (1976) ("[t]he trial judge is in a 
much better position to assess the credibility of the witnesses 
than is this court and his conclusion * * * is entitled to 
considerable weight"). 

As claimant notes, prior to 1987, the Court of 
Appeals reviewed Board orders de novo, and it rarely (if ever) 
reversed the Board's adoption of a referee's finding on cred
ibility without an explanation. See, e.g., Coastal Farm Supply 
v. Hultberg, 84 Or App 282, 285, 734 P2d 1 (1987) ("we 
generally defer to the referee's determination of credibility, 
when it is based on the referee's opportunity to observe the 
witnesses"). 

We agree that on de novo review, it is good practice 
for an agency or court to give weight to the factfinder's 
credibility assessments. However, the issue is not whether 
such practice is commendable, but whether it is statutorily 
mandated. Nowhere in ORS 656.298(6) (incorporating the 
ORS 183.482(7) and (8) standard of review) do we find a 
requirement that the Board explain its conclusions that are 
contrary to a referee's credibility determination. The Board's 
statutory charge is to "affirm, reverse, modify or supplement 
the order of the referee and make such disposition of the case 
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as it determines to be appropriate." ORS 656.295(6).6 The 
issue on judicial review under ORS 183.482(8)(a) is whether 
the Board's order (regardless of what the referee's order 
Citaas3^10r:519 (1991) 527 

stated) shows; an erroneous interpretation of a provision of 
law.; - i ; Hir :i 

j r , n summary, we do not read ORS 656.298(6) to 
impose, ijs a: matter of law, a requirement that the Board 
explain its rejection of a referee's express credibility findings. 
By fajlin£ to address a referee's credibility findings, the Board 
does not erroneously interpret a provision of law, requiring 
that the Court of Appeals reverse the Board's order. 7 

Order Not Supported by Substantial Evidence in the 
Record 

Claimant next argues that the Court of Appeals 
should have remanded this case to the Board because the 
Board "had to explain why it rejected the referee's findings 
even on issues other than credibility." Claimant invites this 
court to hold that "a Board order reversing a referee can be 
sustained under the substantial evidence test only if the 
Board explains why it has rejected the referee's contrary 
findings." In failing to remand the case, claimant argues, the 
Court of Appeals "adopted an overly literal interpretation of 
the substantial evidence rule." 

"Substantial evidence exists to support a finding of 
fact when the record, viewed as a whole, would permit a 
reasonable person to make that finding." ORS 183.482(8)(c). 
Claimant appears to argue that the Board's failure to address 
the referee's credibility finding, together with the other evi
dence in the record (contradicting the Board's findings), do 
not add up to a record that, "viewed as a whole, would permit 
a reasonable person to make that finding." In essence, claim
ant asserts that the Board's finding that claimant "failed to 

6 In response to this court's questions, claimant argued that the Board was a 
"reviewing" agency, rather than a "deciding" agency. We disagree. A request for a 
hearing is made to the Board, which then refers the request to a referee. ORS 
656.283(4). I n essence, the referee aids the operation of the Board by conducting an 
evidentiary hearing and producing an order. Although the Board may adopt the 
referee's order, it is the decision and order of the Board that the Court of Appeals 
examines. Thus, even though we refer to the Board's function as ae nopo review, it 
truly is a deciding agency. This referee-Board function in the workers' compensation 
arena contrasts with the more independent relationship between a referee and the 
agency in other contexts. See, e.g., O R S 657.270 (Employment Division, not Employ
ment Appeals Board, designates referee to conduct hearing). ' 

7 We note that the value of a credibility finding varies widely, depending upon 
the nature of the issue to which it is relevant. In some cases, a finding that one 
witness is credible necessarily is a finding that another witness is not'credible. For 
example, if "A" testifies that the traffic light was green and " B " testifies that the 
light was red, a statement by a referee that he finds "B's" testimony credible also is a 
finding that "A's" testimony is not credible. 

But a finding that the testimony of one witness is credible often has no 
implication for the credibility of other witnesses. A referee's statement that he finds 
a claimant to be "an honest, credible witness in his own behalf," for example, does 
not necessarily signify that the referee finds other testimony to be not credible; it 
simply depends upon the nature of the factual issue to which the testimony relates. 
I n the present; case,, we assume—but do not decide—that the referee found the 
testimony of the vocational rehabilitation counselor not to be credible. 
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cooperate in the development of a return-to-work- jlan"is not 
supported by substantial evidence unless the Board explains 
why it departed from the referee's credibility assessment. 

This position represents a misunderstanding of an 
appellate court's scope of review when evaluating the Board's 
order for substantial evidence! To comply with ORS 
183.482(8)(c) (made applicable to judicial review of Board 
orders by ORS 656.298(6)), an agency order should include 
findings of fact that support its conclusions of law. See ORS 
183.470. The Board's findings must, in turn, be supported by 
substantial evidence. Although the Board should seriously 
consider the testimony the referee believes to be reliable, the 
"substantial evidence" standard does not require the Board 
to adopt the referee's findings or to "explain away" dis
parities between the Board's and the referee's determina
tions. Cf. Garcia v. Boise Cascade Corp., 309 Or 292,296, 787 
P2d 884 (1990) ("[t]he appropriate question was not whether 
substantial evidence supported claimant's claim, but whether 
substantial evidence supported the referee's decision"). I t is 
adequate for the Board to address the "credibility" issue by 
clearly setting forth its findings. It is the Court of Appeals' 
responsibility in this process to ensure that those findings are 
reasonable in light of the entire record. 

i • : ' . 
Conclusion and Disposition ; i 

Did the Court of Appeals err in finding that the 
Board's order was supported by substantial evidence and, 
implicitly, that the Board did hot erroneously interpret a 
provision of law? The Board made the following findings: 

"[T]he vocational counselor attempted to develop a return-
to-work plan, but claimant did not maintain contact with her 
or return her calls. In February 1986, the counselor sent 
claimant a letter warning him that failure to participate 
could result in the termination of vocational services. Claim
ant's attorney replied to the letter, stating that claimant did 
not understand how vocational services would help him, but 
that he was willing to cooperate. After this, the counselor 
attempted to contact claimant on a number of occasions, but 
received no reply. Vocational assistance was tejpniriated in 
April 1986 on the ground that claimant had not; participated 
in developing a return-to-work plan. Claimant) did not pro
test or appeal the termination of vocational services." 

From these findings and others,; the Board concluded that 
"claimant, in essence, refused vocational assistance and that 
he lias failed to establish that be is willing to seek regular 
gainful employment or that he has made reasonable efforts to 
obtain such employment." I j 

The record, viewed as a'whole, contains substantial 
evidence supporting the Board's findings and conclusions and 
its order followed from its conclusions. ORS 183.482(8)(c). 
The Court of Appeals applied the correct standard of review i n 
holding that the Board did not err. 

The decision of the Court of Appeals is affirmed. The 
order of the Workers' Compensation Board is affirmed. 
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P R O C E D U R E ) 

R E S J U D I C A T A 

R E S P O N S I B I L I T Y C A S E S 

S e e S U C C E S S I V E E M P L O Y M E N T E X P O S U R E S 

S A F E T Y V I O L A T I O N S 

S E T T L E M E N T S & S T I P U L A T I O N S 

S U B J E C T W O R K E R S 
S e e C O V E R A G E Q U E S T I O N S 

S U C C E S S I V E ( O R M U L T I P L E ) E M P L O Y M E N T 

E X P O S U R E S 

T E M P O R A R Y T O T A L D I S A B I L I T Y 

T H I R D P A R T Y C L A I M S 

T I M E L I M I T A T I O N S 

S e e A G G R A V A T I O N C L A I M ( P R O C E D U R A L ) ; 

C L A I M S F I L I N G ; R E Q U E S T F O R H E A R I N G 

( F I L I N G ) ; R E Q U E S T F O R R E V I E W 

( F I L I N G ) ; R E Q U E S T F O R R E V I E W — C O U R T S 

T O R T A C T I O N 

V O C A T I O N A L R E H A B I L I T A T I O N 
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AOE/COE (ARISING OUT OF & IN THE COURSE OF EMPLOYMENT) 
S e e a l s o : C O V E R A G E Q U E S T I O N S ; H E A R T C O N D I T I O N S ; M E D I C A L C A U S A T I O N 

A s s a u l t o r c o m b a t d e f e n s e , 9 2 , 9 6 5 , 1 7 7 4 , 2 0 0 9 
C o m p a n y p i c n i c , 2 4 7 

D e t o u r , 1 6 3 , 1 6 6 

D u a l p u r p o s e t e s t , 1 6 3 , 1 6 6 , 3 2 9 

D u a l o r m i x e d p u r p o s e t r i p , 1 0 2 1 

E l e c t r i c a l c o n t r a c t o r w o r k i n g o n o w n h o u s e , 1 4 4 9 
E m p l o y e r c o n v e y a n c e e x c e p t i o n , 3 2 9 
F i t n e s s c l u b i n j u r y , 1 2 7 1 

G o i n g & c o m i n g r u l e , 1 6 3 , 1 6 6 , 2 5 7 , 3 1 6 , 7 1 4 , 1 4 7 7 , 1 8 7 8 , 1 9 1 1 , 2 0 0 5 
H o r s e p l a y , 709 
I d e o p a t h i c f a l l 

S e e a l s o : A C C I D E N T A L I N J U R Y *Bold Page = Court Case* 
I n c i d e n t a l a c t i v i t y , 1 3 6 3 
I n t o x i c a t i o n , 1 0 5 1 , 1 2 2 6 
L u n c h b r e a k i n j u r y , 1 4 2 0 
P e r s o n a l c o m f o r t , 7 1 
P e r s o n a l m i s s i o n , 1 2 7 1,2110 
P i c k i n g u p c o - w o r k e r , 1 2 3 0 
P r o h i b i t e d c o n d u c t , 2 5 7 
" Q u a s i - c o u r s e o f e m p l o y m e n t , " 1 0 2 1 
S p e c i a l e r r a n d e x c e p t i o n , 3 2 9,698 
T r a v e l i n g e m p l o y e e , 1 6 6 , 1 2 7 1 , 1 4 2 0 , 2 0 0 9 , 2 1 1 0 
T r i p t o I M E , i n j u r y d u r i n g , 2032 
W o r k r e l a t i o n s h i p t e s t , 1 6 3 

ACCIDENTAL INJURY 
S e e a l s o : A O E / C O E ; C R E D I B I L I T Y ; D E N I A L O F C L A I M S ; M E D I C A L C A U S A T I O N 
B u r d e n o f p r o o f 

G e n e r a l l y , 2 4 7 , 1 1 2 3 

M e d i c a l e v i d e n c e n o t r e q u i r e d , 8 2 
M e d i c a l e v i d e n c e r e q u i r e d , 3 4 

1 9 9 0 A m e n d m e n t s , 8 5 5 , 1 5 0 5 , 1 8 3 7 , 1 9 3 1 

N o n - c o m p l y i n g e m p l o y e r c h a l l e n g e s c o m p e n s a b i l i t y , 1 2 3 5 
" P r e - e x i s t i n g c o n d i t i o n " d i s c u s s e d , 1 9 3 1 

C l a i m c o m p e n s a b l e 

C l a i m a n t n o t p r e s e n t a t h e a r i n g , 1 3 8 2 
C r e d i b l e c l a i m a n t , 8 3 , 2 7 5 , 5 1 2 , 1 2 5 3 
D i a g n o s i s u n c e r t a i n , 1 1 1 8 
H e r n i a c a u s e d b y w o r k , 1 2 5 3 
I d e o p a t h i c c a u s e s s p e c u l a t i v e , 2 7 5 
I n j u r y r e p o r t e d i m m e d i a t e l y , 4 8 9 , 1 1 1 8 

M a t e r i a l c a u s e , n e e d f o r t r e a t m e n t , 2 4 7 , 8 3 6 , 8 5 5 , 1 8 3 7 , 1 9 3 1 
" O b j e c t i v e f i n d i n g s " c r i t e r i a m e t , 1 5 0 5 , 1 6 7 8 
P r e - e x i s t i n g c o n d i t i o n m a d e d i s a b l i n g , 751 
P r e - e x i s t i n g c o n d i t i o n m a d e s y m p t o m a t i c 

S c o p e o f c o m p e n s a b l e c o n d i t i o n , 1 2 3 9 

U n c o m p l i c a t e d c a s e m e d i c a l l y , 8 2 
C l a i m n o t c o m p e n s a b l e 

C l a i m a n t f a i l s t o a p p e a r a t h e a r i n g , r e c o r d i n c o n s i s t e n t , 9 4 9 , 1 2 3 5 
C l a i m a n t n o t c r e d i b l e , 1 8 , 1 3 0 8 , 1 8 7 5 , 1 9 1 1 

I d i o p a t h i c v s . r i s k o f e m p l o y m e n t , 1 7 4 2 

I n s u f f i c i e n t ( o r n o ) m e d i c a l e v i d e n c e , 3 4 , 1 4 1 , 1 1 2 3 

L o n g t i m e b e t w e e n i n j u r y a n d f i r s t t r e a t m e n t , 3 4 

M y o c a r d i a l i n f a r c t i o n , 1 1 2 3 
O b j e c t i v e f i n d i n g s c r i t e r i a m e t , 1 8 2 0 

P e n a l t y i s s u e S e e D E N I A L O F C L A I M S 

V s . o c c u p a t i o n a l d i s e a s e c l a i m , 2 7 2 , 5 0 7 , 9 1 7 , 1 8 3 2 , 1 9 0 4 , 2 1 3 7 
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AGGRAVATION CLAIM (PROCEDURAL) 
D e n i a l : w h a t c o n s t i t u t e s , 6 4 8 

F i l i n g 

I n c o r r e c t d a t e o n D e t e r m i n a t i o n O r d e r , 4 3 2 

N o n d i s a b l i n g c l a i m , 1 0 7 9 

N o n d i s a b l i n g c l a i m n o t c l o s e d , 9 7 6 

T i m e l i n e s s i s s u e , 4 3 2 

F i v e - y e a r r i g h t s , c a l c u l a t i o n o f , 6 9 

N o t i c e o f 

R e q u e s t f o r s u r g e r y v s . w o r s e n i n g , 3 6 4 

W h a t c o n s t i t u t e s , 3 8 0 , 1 4 4 2 , 1 8 8 3 , 1 9 3 9 

P e n a l t i e s 

C o n d u c t r e a s o n a b l e , 3 8 0 

C o n d u c t u n r e a s o n a b l e , n o " a m o u n t t h e n d u e " , 1 8 8 3 

AGGRAVATION (ACCEPTED CLAIM) 
S e e a l s o : D E N I A L O F C L A I M S 

A p p l i c a b l e s t a t u t e 

C o n s t i t u t i o n a l c h a l l e n g e , 9 6 3 

1 9 9 0 : 9 6 3 , 1 7 3 5 , 1 9 3 7 , 1 9 5 0 

B u r d e n o f p r o o f , 9 7 6 , 1 1 6 4 , 1 6 7 7 , 1 8 1 7 , 1 8 4 8 

D e n i a l s e t a s i d e o n p r o c e d u r a l g r o u n d s , 1 6 5 9 

F a c t o r s d i s c u s s e d 

A c c e p t e d c o n d i t i o n " t e m p o r a r y " , 9 1 1 

A g g r a v a t i o n d e n i a l r e s c i n d e d ; i s s u e m o o t , 6 7 9 

C h a n g e i n c o n d i t i o n , 6 7 9 

C l a i m a n t ' s t e s t i m o n y , 5 7 8 

H e a r i n g l o s s : p r i o r b i n a u r a l a w a r d , m o n a u r a l w o r s e n i n g , 2 0 4 7 

I n c r e a s e d s y m p t o m s , 1 8 1 7 

I n t e r v e n i n g , n o n - i n d u s t r i a l i n j u r y , 4 6 7 

L a s t a r r a n g e m e n t o f c o m p e n s a t i o n 

W o r s e n i n g p r i o r t o , 1 2 9 3 , 1 3 4 2 *Bold Page = Court Case* 
W o r s e n i n g s i n c e r e q u i r e m e n t , 1 1 0 9 , 1 1 8 3 

L a y v s . m e d i c a l e v i d e n c e , 5 7 8 , 1 9 5 0 

M e d i c a l e v i d e n c e r e q u i r e m e n t , 1 9 5 0 

No p r i o r a w a r d , 5 8 9 , 6 0 5 , 6 3 8 , 9 1 1 , 1 7 3 5 

O b j e c t i v e f i n d i n g s , 1 6 7 7 , 1 8 1 7 , 1 9 5 4 

P r e - e x i s t i n g c o n d i t i o n w o r s e n s , 7 1 1 

P r i o r P P D a w a r d v s . t e m p o r a r y w o r s e n i n g , 1 2 4 0 

P s y c h o l o g i c a l c o n d i t i o n , 5 8 5 

T e s t 

1 4 d a y s ' t i m e l o s s , 9 0 8 , 1 1 6 4 

F u t u r e e x a c e r b a t i o n s ; c o n t e m p l a t i o n t h e r e o f , 5 8 9 , 6 0 5 , 9 0 8 , 1 3 8 8 , 1 8 1 7 , 1 8 4 8 , 

1 9 3 7 , 1 9 5 0 , 1 9 9 5 , 2 1 0 6 

I n c r e a s e d l o s s o f e a r n i n g c a p a c i t y , 5 7 8 , 5 8 5 , 6 3 8 , 1 1 6 4 , 1 3 8 8 , 1 7 3 5 , 1 8 1 7 , 1 9 3 7 , 

1 9 5 0 

I n c r e a s e d l o s s o f u s e o r f u n c t i o n ( s c h e d u l e d i n j u r y ) , 1 6 9 , 1 3 9 3 

O b j e c t i v e f i n d i n g s , 1 7 3 5 

W o r s e n i n g 

N o t d u e t o i n j u r y , 5 7 8 , 6 7 9 , 7 1 1 , 9 7 6 , 1 7 0 9 , 2 0 7 6 

N o t p r o v e n , 4 0 2 , 9 6 3 , 1 1 0 9 , 1 2 9 3 , 1 3 8 8 , 1 3 9 3 , 1 8 4 8 , 1 9 5 0 , 1 9 5 4 , 2 0 4 7 

P r o v e n , d u e t o i n j u r y , 1 6 9 , 4 6 7 , 5 8 5 , 5 8 9 , 6 0 5 , 6 3 8 , 9 0 8 , 1 7 3 5 , 1 8 1 7 , 1 9 3 7 

AGGRAVATION/NEW INJURY S e e S U C C E S S I V E E M P L O Y M E N T E X P O S U R E S 

AGGRAVATION (PRE-EXISTING CONDITION) S e e O C C U P A T I O N A L D I S E A S E C L A I M S ; 

P S Y C H O L O G I C A L C O N D I T I O N C L A I M S 
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APPEAL & REVIEW See OWN MOTION RELIEF; REMAND; REQUEST FOR HEARING ( F I L I N G ) ; 
REQUEST FOR HEARING (PRACTICE & PROCEDURE); REQUEST FOR BOARD REVIEW 
( F I L I N G ) ; REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE); REQUEST FOR 
REVIEW—COURTS (INCLUDES FILING, PRACTICE, PROCEDURE) 

ATTORNEY FEES 
See a l s o : JURISDICTION; THIRD PARTY CLAIMS 
As "compensation" d i s c u s s e d , 1314 
Asses s e d v s . approved fee, 1293 
F a c t o r s c o n s i d e r e d 

G e n e r a l l y , 156,316,649,1697,1700 
Value of i n t e r e s t i nvolved, 1920 

Fee a f f i r m e d , awarded or i n c r e a s e d 
A s s e s s e d f ee f o r hearing or r e s c i s s i o n of d e n i a l 

C r o s s - r e q u e s t f o r overpayment defeated, 90 
Cr o s s - r e q u e s t : PPD i s s u e , 631,649 
D e n i a l r e s c i n d e d 

At hearing, 1767 
Before he a r i n g 

G e n e r a l l y , 1628,1673,1700,1748,1783,1829,1856,1881,1906,1949,2113,2141 
P a r t i e s agree t o u n s p e c i f i e d amount, 915 
R e s c i s s i o n based on other than at t o r n e y ' s e f f o r t s , 1814 

E x t r a o r d i n a r y fee affirmed, 1230,1513 
E x t r a o r d i n a r y fee in c r e a s e d , 316 
Fee a f f i r m e d , 436,866,984,997,1178,1303 
Fee i n c r e a s e d , 1313 *Bold Page = Court Case* 
Fee s e t by Board, 1237,1240 
O r a l d e n i a l a t hearing, 903 
Request f o r , a f t e r Board review sought, 50 

Board review 
C a r r i e r c r o s s - r e q u e s t , compensation not reduced, 153,1821,1914 
C a r r i e r r e q u e s t , 316,323,972,1073,1116,1239,1280,1293,1301,1342,1767,1794, 

1883,1937,1939,1942 
F a c t o r s a p p l i e d , 1280,1767,1794 
Fee i n c r e a s e d , 1313 

Court of Appeals 
Case remanded, 1314 

Former a t t o r n e y ' s fee, 24,577,621,1701,1856 
Noncomplying employer e s t a b l i s h e s coverage, 1006 
PPD i s s u e : c a r r i e r c l o s u r e , 1262 
Unreasonable conduct 

A p p l i c a b l e s t a t u t e , 1928 
Fee a f f i r m e d , 1631 
Fee not i n c r e a s e d , 104,1047 
M u l t i p l e v i o l a t i o n s , m u l t i p l e fee awards, 617,857 
No p e n a l t y awarded, 83,104,323,380,617,1178,1191,1745,1828,1883,1928 
Own Motion case, 863,1108 
P e n a l t y awarded, 169,489,492,585,617,984,1303,1674,1928 
S a n c t i o n s f o r f r i v o l o u s appeal, 2049 
V o c a t i o n a l s e r v i c e s , r e s i s t a n c e to, 705,1041 

Fee out of, not i n a d d i t i o n to, compensation 
Aggravation acceptance s e t a s i d e ; new i n j u r y found, 104 
Cr e a t e s overpayment, 1287 
D e n i a l r e s c i n d e d without hearing, 601 
Future compensation, Request for denied, 1651 
Lump sum 

PPD awarded by Board, 220 
PTD, 138 
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ATTORNEY FEES (continued) 
Fee out of, not i n a d d i t i o n to, compensation (continued) 

M i s d i r e c t e d 
P a i d to claimant, 1667,1846 
P e n a l t y i s s u e , 1667 

Own Motion case, 399,863 
P e n a l t y i s s u e f o r l a t e payment of, 149 
PPD award, 1287 
Premature c l a i m c l o s u r e i s s u e , 1930 
Re f e r e e ' s f a i l u r e t o award, 1636 
TTD i s s u e , 1749 
When t o r a i s e i s s u e , 1287 *Bold Page = Court Case* 

No f e e , or fee reduced 
Ass e s s e d fee on D.O. s e t a s i d e , 1293 
Ass e s s e d fee on TTD s e t asi d e , 1749 
Board review 

Attorney fee i s s u e , 836,908,1047,1191,1215,1230,1301,1326,1749,1794, 
1829,2141 

Claimant's c r o s s - r e q u e s t , Referee's d e c i s i o n f o r claimant, 309 
No b r i e f f i l e d , 1205,1683,1750, 
P e n a l t y i s s u e , 375,648,908,1047,1116,1270,1301,1678,1794 

C r o s s - r e q u e s t , PPD 
Fee reduced, 631 
I s s u e moot ( c l a i m prematurely c l o s e d ) , 1014 

D e n i a l p a r t l y affirmed, 142,1417,1835 
D e n i a l r e s c i n d e d before hearing 

D e n i a l r e s c i n d e d , 601,644,1059,1191,1957,2011,2073 
No d e n i a l , 104 
No evidence d e n i a l unreasonable, 35 
S t i p u l a t i o n to r e s c i n d d e n i a l , 401 

E x t r a o r d i n a r y fee reduced, 577,1220 
Fee reduced, 1073,1239,1326,1702,1937 
" F i n a l l y p r e v a i l " , none on i s s u e s , 516,916 
No d e c i s i o n on m e r i t s , 1988 
Non-complying employer case; claimant's attorney seeks fee, 1660 
O f f s e t i s s u e , 1171,2060 
Own Motion case, 399 
PPD award r e i n s t a t e d , 829 
P r i o r a t t o r n e y d i d work, 1331 
TTD t e r m i n a t i o n s e t a s i d e , 1522 
Unreasonable conduct 

"Compensation" d i s c u s s e d , 686 
G e n e r a l l y , 237,312,319,423,578,617,897,944,982,1000,1047,1071,1110,1145, 

2076,2122 
No sep a r a t e fee when new-law penalty awarded, 1480,1522,1638,1749,1794, 

1816,1825,1829,1946,1958 
" R e s i s t a n c e " d i s c u s s e d , 2122 

Vexatious or f r i v o l o u s l i t i g a t i o n , 1107,1823 
V o c a t i o n a l s e r v i c e s i s s u e , 2154 

R e s p o n s i b i l i t y case 
Board review 

C a r r i e r s j o i n t l y r e s p o n s i b l e f o r fee, 101 
Fee award re s c i n d e d , 1497 
Fee awarded, 25,87,261,512,589,914,944,997,1032,1130,1183,1211,1309,1457, 

1621,1629,1678,1702 
Fee out of compensation, 223,389 
No fee awarded, 209,718,1120,1221,1799 
One c a r r i e r r e s p o n s i b l e , other pays, 1466 
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ATTORNEY FEES (continued) 
R e s p o n s i b i l i t y case (continued) 

Hearing 
No .307 Order: r e s p o n s i b l e employer pays, 209,389,460,589,1013,1284,1466 
One c a r r i e r r e s p o n s i b l e , other pays fee, 1130,1215 
.307 Order 

A c t i v e , meaningful p a r t i c i p a t i o n , 487,1309,1325,1788 
Compensability contested, 926 
I s s u e d a f t e r hearing, 1276 
No fee , 1325 

S e r v i c e s rendered before hearing, 1473,1788 

BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS 

BENEFICIARIES & DEPENDENTS 
C h i l d born i n wedlock as b e n e f i c i a r y , 412 
C h i l d conceived before wedlock as b e n e f i c i a r y , 412 
Independent v s . d e r i v a t i v e r i g h t s , 412 
Reduction i n b e n e f i t s based on non-resident a l i e n s t a t u s , 1692 
Unmarried c o h a b i t a n t , 2107 

Unnatural c h i l d , in loco parentis s t a t u s , 2107 

BOARD'S OWN MOTION See OWN MOTION RELIEF 

CLAIMS FILING 
"Claim" d e f i n e d or d i s c u s s e d , 190,593,982,984,1007,1466 
" F i l i n g " : employer's knowledge, 593 
La t e f i l i n g i s s u e 

Death b e n e f i t s , 412 
Employer knowledge i s s u e , 670 *Bold Page = Court Case* 
Employer p r e j u d i c e i s s u e , 670,1299,1989 
Knowledge of a c t u a l ( v s . l e g a l ) employer, 1702 
When t o r a i s e i s s u e , 670,917 

Notice of 
From whom, 1202 
What c o n s t i t u t e s , 1264 

CLAIMS PROCESSING 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE; OWN MOTION RE L I E F ; 

TEMPORARY TOTAL DISABILITY 
Acceptance 

Claim v s . i n j u r y , 702 
I s s u e d during pendency of appeal, 1188 
Payment of medical s e r v i c e s as, 380,2119 
Scope of, 561,702,875,937,1053,1120,1284,1359,1432,1441,1454,1683,1690, 

1735,2007,2119 
Symptoms v s . d i s e a s e , 875,1228,1239 
Vs. r e s c i s s i o n of d e n i a l , 1191 
What c o n s t i t u t e s , 130,1188,2119 

C l a s s i f i c a t i o n : n o n d i s a b l i n g v s . d i s a b l i n g , 976,1079 
Duty t o pr o c e s s 

Claim c l o s u r e 
A f t e r ATP, p r i o r award suspended, 344 
Fo l l o w i n g r e s p o n s i b i l i t y l i t i g a t i o n , 140 
Nondisabling, whether r e q u i r e d , 1377 

L i t i g a t i o n order, 375,379 
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CLAIMS PROCESSING (continued) 
Duty to process (continued) 

Medical s e r v i c e s c l a i m 
Burden of proof, 1683 
G e n e r a l l y , 930,1110 
Pending appeal, 958 

Non-disabling, c l a i m 
Claim f o r d i s a b l i n g s t a t u s , 159,1202,1326,1659,2040 

E s t o p p e l , e q u i t a b l e 
Surgery authorized, then c o n d i t i o n denied, 844 

I ME 
L i m i t on number of, 2037 
Notice of, to attorney, 319 *Bold Page = Court Case* 

New i n j u r y v s . aggravation: one c a r r i e r , 104 
Noncomplying employer claim s 

Delay i n payment of compensation i s s u e , 1962 
Procedure f o r c o n t e s t i n g , 18,1244,1875 
Right to process, 18 

P e n a l t i e s 
Conduct reasonable, 104,1962 
Conduct unreasonable, 140,344,375,930,1110 

Suspension of compensation 
F a i l u r e t o attend IME, 2037 

Time t o accept or deny 
New law a p p l i e s , 1673 

COLLATERAL ESTOPPEL 

See a l s o : RES JUDICATA 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

CONSTITUTIONAL ISSUES 
COVERAGE QUESTIONS 
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Nonsubject employer i s s u e 
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Right to terminate, 332 
So l e p r o p r i e t o r , 2069 
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CREDIBILITY ISSUES 
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L a t e f i l i n g , 923,1082 
Loss l e s s than minimum requirement, 923 
Loss of ea r n i n g s i s s u e , 1318 

DEATH BENEFITS 
See a l s o : BENEFICIARIES & DEPENDENTS 
Death on t r i p t o doctor, 1021 

DENIAL OF CLAIMS 
Advance n o t i c e of d e n i a l requirement, 463 
Aggravation v s . c u r r e n t c o n d i t i o n , 648 
Amendment at hearing, 1767 
Appeal r i g h t s , n e c e s s i t y of, 1462 
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A p p l i c a b l e law, 836 
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Moot ( a l l b i l l s paid) v s . s e t t i n g a s i d e , 501 
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L a t e d e n i a l i s s u e , 169,237,455,593,857,894,908,944,982,984,1145,1253,1509, 

1745 
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B a s i s f o r d e n i a l : argument vs. d e n i a l i t s e l f , 1392 
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1191,1253,1303,2137 
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C o n t i n u i n g d e n i a l a f t e r b a s i s d e s t r o y e d , 68,1191,1392,1509,1973 
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DOCUMENTARY EVIDENCE See EVIDENCE 
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Work a c t i v i t y v s . t o r t , 698 

FEDERAL EMPLOYEES L I A B I L I T Y ACT 
T i m e l y f i l i n g o f c l a i m i s s u e , 1984 
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Premium a u d i t b i l l i n g a p p e a l : t i m e l y f i l i n g i s s u e , 2045 
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MEDICAL CAUSATION 
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PSYCHOLOGICAL CONDITION CLAIMS 
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" C o n s e q u e n t i a l c o n d i t i o n " d e f i n e d o r d i s c u s s e d , 1151,1831,1913 
P o s t - J u l y 1990, 1623,1735,1810 
P r e - J u l y 1990, 26,984,1014,1228,1264,1745 

C l a i m compensable 
Back i n j u r y , unemployment/alcoholism, 439 
C o n s e q u e n t i a l c o n d i t i o n 
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I n c i d e n t t o need f o r t r e a t m e n t , 34 

I n s u f f i c i e n t m e d i c a l e v i d e n c e , 34,66,237,1303,1393,1856 
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Myeloma c o n d i t i o n n o t "masked" by i n j u r y , 1732 
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"Quasi-course o f employment", 1021 
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Complete i n f o r m a t i o n , 203,380,507,1038,1222,1240,1678,1870,1873,1943 
Exam o r t r e a t m e n t l o n g a f t e r c r i t i c a l e v e n t , 87,1087,1817,2076,2119 
Exams o r t r e a t m e n t b e f o r e , a f t e r key e v e n t , 26,1457 
E x p e r t i s e , g r e a t e r o r l e s s e r , 1038,1123,1790,1866,1870 
E x p e r t i s e : q u e s t i o n a b l e : masters l e v e l c o u n s e l o r , 617 
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MEDICAL OPINION ( c o n t i n u e d ) 
Based on ( c o n t i n u e d ) 

Form l e t t e r , 516 
G e n e r a l i z a t i o n , n o t s p e c i f i c t o c l a i m a n t , 984 
Impeached o p i n i o n , 507 
I n a c c u r a t e h i s t o r y , 380,527,841,984,992,1000,1053,1145,1204,1388,1445,1502, 

1664,1678,1841 
I n c o m p l e t e i n f o r m a t i o n , 362,460,841,846,1451,1511 
I n c o n s i s t e n t c o n c l u s i o n s , 127,689,2119 
Long t i m e s i n c e l a s t t r e a t m e n t , 123 
Longterm t r e a t m e n t , 113,423,549,552,1064,1087,1222,1328,1817,1904,1943 
"Magic words", n e c e s s i t y o f , 922,1827,1887 
N o n c r e d i b l e c l a i m a n t , 18,527,1000,1303,1308 
O p i n i o n c o n t r a r y t o law o f case, 1240 
P o s s i b i l i t y v s . p r o b a b i l i t y , 72,275,672,1866,1924 
Records r e v i e w , 507 
Review o f s t u d i e s , 1732 
S i n g l e exam v s . l o n g - t e r m t r e a t m e n t , 1904 
Temporal r e l a t i o n s h i p , 1123,1454 
U n l i c e n s e d " e x p e r t " , 1058, 1073 
Vi d e o o f work a c t i v i t y , 1790 
V o c a t i o n a l i s s u e , 181,1451 
Wrong l e g a l t e s t , 144 

N e c e s s i t y o f 
A c c i d e n t a l i n j u r y , 34,141 
A g g r a v a t i o n c l a i m , 976,1240 
C o m p e n s a b i l i t y / r e s p o n s i b i l i t y i s s u e , 16,87,926 
I n j u r y c l a i m / c o n s e q u e n t i a l c o n d i t i o n , 507,527,984 
I n j u r y c l a i m / c u r r e n t (new) c o n d i t i o n , 1856 
I n j u r y c l a i m / c u r r e n t t r e a t m e n t , 1709 
I n j u r y c l a i m / p y s c h o l o g i c a l c o n d i t i o n , 380 
O c c u p a t i o n a l d i s e a s e c l a i m , 561,584,830,1208,1264,1460,1687,1732,1804,1807, 

1832,1841,1866,1902 
Permanent d i s a b i l i t y , 127 
P s y c h o l o g i c a l c o n d i t i o n c l a i m (O.D.), 628 
S u c c e s s i v e ( o r m u l t i p l e ) employment exposures, 908 

T r e a t i n g p h y s i c i a n 
F i r s t t r e a t m e n t l o n g a f t e r key e v e n t , 130 
I n c o n s i s t e n t o r c o n t r a d i c t o r y o p i n i o n s , 22,127,223,240,283,589,830,908,926, 

1401,1451,1457,1790,1804,1902 
O p i n i o n d e f e r r e d t o , 9,50,123,144,226,512,538,549,984,1014,1064,1120,1222, 

1264,1388,1426,1460,1735,1767,1779,1786,1817,1832,1943 
O p i n i o n n o t d e f e r r e d t o , 66,127,130,240,362,552,589,830,926,930,1454,1511, 

1664,1732,1790,1866,1902,2076 
*Bold Page = Court Case* 

MEDICAL SERVICES 
A c u p u n c t u r e , 663 
A t h l e t i c c l u b membership, 880 
Burden o f p r o o f , 1664,1697,1709 
C h i r o p r a c t i c o r n a t u r o p a t h i c 

Burden o f p r o o f , 406,631 
Frequency i s s u e , 516,631,663,1664 
L i c e n s e suspended; no reimbursement, 2088 
Not r e a s o n a b l e , necessary, 354,406,1511,1683 
Reasonable & ne c e s s a r y , 1322,1767 

D i a g n o s t i c t e s t i n g 
Reasonable & necessary, 380 
S u r g e r y as, 1488 

D i r e c t c o n t r o l and s u p e r v i s i o n , 1005 
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MEDICAL SERVICES ( c o n t i n u e d ) 
DMSO, 1462 
Drug dependency t r e a t m e n t , 78 
E q u i t a b l e e s t o p p e l 

Not a p p l i c a b l e : m i s r e p r e s e n t a t i o n , 893 
Su r g e r y a u t h o r i z e d , t h e n d e n i e d , 844 

E x e r c i s e program, 880 
Fee, d e p o s i t i o n , l i m i t on, 2125 
F u r n i t u r e and o t h e r d e v i c e s 

N o r d i c T r a c k , 1071 
W h i r l p o o l u n i t , 2004 

Home c a r e , 292 
Home m o d i f i c a t i o n s , 4 *Bold Page = Court Case* 
H o s p i t a l i z a t i o n s , 1697 
I n a p p r o p r i a t e t r e a t m e n t i s s u e 

N a t u r o p a t h ' s i n j e c t i o n s , 686 
Lay v s . m e d i c a l e v i d e n c e , 663 
New law, r e t r o a c t i v e a p p l i c a t i o n o f , 1664 
O u t - o f - s t a t e p h y s i c i a n , c h o i c e o f , 612,748 
P a i n C e n t e r , 552 
P a l l i a t i v e c a r e 

1990 l e g i s l a t i v e changes 
Burden o f p r o o f , 1402 
R e t r o a c t i v i t y , 1402 

P e n a l t y i s s u e 
Conduct r e a s o n a b l e , 612,631,686,1331,1359,1402 
Conduct u n r e a s o n a b l e , 1178,1270,1312,1374 
P r o o f o f r e c e i p t d a t e o f b i l l s r e q u i r e m e n t , 1662 

P h y s i c a l t h e r a p y , 663 
P h y s i c a l t h e r a p y v s . e x e r c i s e program, 880 
P s y c h i a t r i c e v a l u a t i o n : purpose f o r u n c l e a r , 444 
P s y c h o l o g i c a l c o u n s e l i n g , 893 
R e f e r r a l t o s p e c i a l i s t , 1116 
Reimbursement o f c l a i m a n t f o l l o w i n g c l a i m acceptance, 471 
S o c i a l work, Master o f , s e r v i c e s o f , 1005 
Spa membership, 189 
Su r g e r y 

D i a g n o s t i c , 1488 
Reasonable & necessary i s s u e , 20,142,970,1817,1835 

Swim t h e r a p y , 123 
TENS u n i t , 1331 
Three d o c t o r l i m i t a t i o n , 421,527 
T r a v e l expenses 

L i m i t a t i o n on d i s t a n c e t o t r e a t i n g d o c t o r , 463 
O u t - o f - s t a t e , 1106 
Payment f o r , 686 
P e n a l t y i s s u e , 984 

T r e a t i n g p h y s i c i a n t o a u t h o r i z e t r e a t m e n t , 1331 
Tre a t m e n t p l a n r e q u i r e m e n t , 663 
U n l i c e n s e d , u n d i r e c t e d c o u n s e l o r , 893 
V i t a m i n s , 686 
Weight l o s s program, 76,1374,2072 
Work h a r d e n i n g program, 1178 

MEDICALLY STATIONARY 

NONCOMPLYING EMPLOYER See COVERAGE QUESTIONS; DENIAL OF CLAIMS 

NONSUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 
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OCCUPATIONAL DISEASE CLAIMS (FILING) 
F i l i n g 

Employer knowledge imputed t o c a r r i e r , 950 
What c o n s t i t u t e s , 455 

T i m e l i n e s s i s s u e 
A p p l i c a b l e law d i s c u s s e d , 1460 
Date o f d i s a b i l i t y , 507 
Date w o r k e r i n f o r m e d o f d i s e a s e and cause, 1140,1145,1460,1978 
G e n e r a l l y , 144,273,368,1166 
P r e j u d i c e r e q u i r e m e n t , 368 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See a l s o : FIREFIGHTER; PSYCHOLOGICAL CONDITIONS; SUCCESSIVE EMPLOYMENT 

EXPOSURES 
Burden o f p r o o f / a p p l i c a b l e s t a t u t e 

Pre-1988: 507,515,561,830,922,1145,1943 
1988: 144,203,368,549,672,890,950,982,1000,1222 ,1393 ,1637,1804,1807,1873, 

1902,2063,2079 
1990: 1502,1687,1841,1870,1924 
" P r e d i s p o s i t i o n " d i s c u s s e d , 1924 
R e t r o a c t i v i t y i s s u e , 1642 

C l a i m compensable 
Compensable i n j u r y p l u s work exposure, 507 
F i r s t symptoms o f f - t h e - j o b , 1904 
Maj o r cause t e s t met, 922,1460,1827,1870,1873,1904,1943 
M a j o r cause, worsened c o n d i t i o n , 515 
M e d i c a l e v i d e n c e preponderance, 922 
P h y s i c a l c o n d i t i o n , s t r e s s - c a u s e d , 368,1412 
S p e c i f i c c a u s a l agent n o t i d e n t i f i e d , 549 
Symptoms a r e d i s e a s e , 1924,1935 
Waxing & waning w i t h exposure, 549 
Work m a t e r i a l cause, i n c r e a s e d symptoms, 144,950,1222 

C l a i m n o t compensable 
A l l p o s s i b l e non-work causes n o t e l i m i n a t e d , 272,1887 
C a u s a t i o n u n e x p l a i n e d , 272 
Cause " i n h e r e n t " i n c l a i m a n t , 561 
C l a i m a n t n o t a t h e a r i n g , 1788 
Headache c o n d i t i o n , 890,1841 
H e a r t c o n d i t i o n , 346 
M e d i c a l e v i d e n c e 

Does n o t e s t a b l i s h p a t h o l o g i c a l w orsening, 1832 
Maj o r cause t e s t n o t met, 561,1000,1145,1154,1393,1502,1687,1790,1804, 

1807,1832,1866,1902 
None s u p p o r t i n g c l a i m , 584 
Not s u f f i c i e n t t o meet burden o f p r o o f , 203,573,830,866,1205,1208,1341, 

1642,1732,1887,2119 
M u l t i p l e myeloma/paint exposure, 1732 *Bold Page = Court Case* 
N o n c r e d i b l e c l a i m a n t , 1000,1205,1841 
P h y s i c a l c o n d i t i o n , s t r e s s - c a u s e d , 346,672,890,2079 
P r e - e x i s t i n g c o n d i t i o n n o t worsened by work exposure,203,1393,1432,1502,1637 
P s y c h o l o g i c a l / f u n c t i o n a l i n t e r f e r e n c e , 2119 
Symptomatic v s . p a t h o l o g i c a l w o r s e n i n g , 1393,1432 
Symptoms a r e d i s e a s e ; c l a i m a n t n o t c r e d i b l e , 982 
U n r e l a t e d s u r g e r y c o n t r i b u t e s t o c o n d i t i o n , 1902 

Date o f " i n j u r y " , 203,1637,1866 
Vs. i n j u r y c l a i m , 272,507,917,1832,1904,2137 
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OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
See a l s o : PSYCHOLOGICAL CONDITION CLAIMS 
A d h e s i v e c a p s u l i t i s , 1902 
A l c o h o l i s m , 439 
A r t h r i t i s , 1222 
Asthma, 1432 
A v a s c u l a r n e c r o s i s , 702 
B e r t o l o t t i ' s syndrome, 638 
C a r p a l t u n n e l syndrome, 223,237,732,866,875,1460,1790,1870,1873 
COPD, 1866 
D e g e n e r a t i v e d i s c d i s e a s e , 1804 
D e r m a t i t i s , 178,1821,1935 
D i a b e t e s , 352 
End s t a g e r e n a l d i s e a s e (ESRD), 272 
E p i c o n d y l i t i s , 1284,1870 
F i b r o m y a l g i a , 1831 
H a i r l o s s , 1412 
Headaches, 890,1841 
H e a r i n g l o s s , 203,527,573,2047 
H e r n i a , 1253,1502 
H y p e r s e n s i t i v i t y p n e u m o n i t i s , 16 
H y p e r t e n s i o n , 2079 
I r r i t a b l e bowel syndrome, 908 
Lyme d i s e a s e , 1653 
M i g r a i n e headaches, 890 
Myeloma, 1732 
M y o c a r d i a l i n f a r c t i o n , 1123 
M y o c a r d i a l i n f a r c t i o n , 346 
Os c a l c i s s p u r , 561 
P e r i l y m p h f i s t u l a , 527 
P e r i p h e r a l n e u r o p a t h y , 352 
P l a n t a r f a s c i t i s , 561 
P l e u r a l p l a c q u e s , 1490 
P s i t t a c o s i s , 1055 
Pulmonary c o n d i t i o n , 1241 
Raynaud's Phenomenon, 922,1647 
R h i n o s i n u s i t i s , 1341 
Sleep apnea, 978 
S p o n d y l o l i s t h e s i s , 1228 
T e n d o n i t i s , 1902,2119 
T h o r a c i c o u t l e t syndrome, 1151 
T i n n i t u s , 203 
TMJ, 527,1303,1690,1745,1989 
U l c e r a t i v e c o l i t i s , 672 

OFFSETS/OVERPAYMENTS 
A l l o w e d 

PPD v s . PPD, 354,1667,1844 
PPD v s . PTD, 415,423,1423,1859 
TTD v s . PPD, 90,394,415,724,963,1396,1426 *Bold Page = Court Case* 

Burden o f p r o o f , 394 
Not a l l o w e d 

S u b s t a n t i v e v s . p r o c e d u r a l TTD, 614 
Payment p e n d i n g a p p e a l , 1221 
Premature r e q u e s t , 1014,1139 
When t o r a i s e i s s u e , 1495 
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OWN MOTION R E L I E F 
C l o s u r e s e t a s i d e 

C l a i m reopened w h i l e D e t e r m i n a t i o n Order a p p e a l a b l e , 1910 
P e n a l t y i s s u e , 852,863,1108,1210,1252,1480,1619 
Pre-1966 i n j u r i e s , g e n e r a l l y , 990 
R e f e r r a l f o r f a c t - f i n d i n g h e a r i n g 

E a r n i n g s i s s u e , 1720 
R e l i e f a l l o w e d 

C a r r i e r r e q u e s t 
Cease TTD, p e n a l t i e s : new c l a i m r e s p o n s i b l e , 1252 
C l o s u r e d a t e a f f i r m e d , 1619 
Pre-1966 i n j u r y , 566,599,1888 
Reimbursement, Reopened Claim Reserve, 599,1292,1800 

TTD a l l o w e d o r c o n t i n u e d 
A p p l i c a b l e a d m i n i s t r a t i v e r u l e , 1649 
Enforcement o r d e r , 1480 
F u t i l e t o seek work, 53,1139 
I n c a r c e r a t i o n p r i o r t o w o r s e n i n g , 1477 
Pay p e n d i n g a p p e a l , 1480 
R e t i r e m e n t a f t e r r e o p e n i n g , 611 
Seeking work p r i o r t o s u r g e r y , 430 
St u d e n t s t a t u s assumed a f t e r w o r s e n i n g , 1649 

R e l i e f d e n i e d 
C a r r i e r r e q u e s t 

A d v i s o r y o p i n i o n (payment o f TTD pending a p p e a l ) , 1161 
Reimbursement between c a r r i e r s , 103 
Reimbursement, Reopened Claim Reserve, 38,568,609,1796 
S e r v i c e s p r e v i o u s l y a u t h o r i z e d , 609 
TTD c e s s a t i o n n o t a l l o w e d , 611 

1961 i n j u r y , no coverage, 870 
P e n a l t y i s s u e : no j u r i s d i c t i o n , 1648 
PPD r e q u e s t , 695,1204 
Pre-1966 i n j u r y 

C a r r i e r r e q u e s t , m e d i c a l expenses, 1717 
C l a i m a n t ' s m e d i c a l expenses, 990,1204,1292,1717 
L i t i g a t i o n expenses, 1717 

T r a v e l expenses, t o pharmacy, 865 
TTD r e q u e s t 

Burden o f p r o o f r e s e e k i n g work, 965 
E f f o r t s t o f i n d work n o t r e a s o n a b l e , 1707 
Not i n work f o r c e a t t i m e o f wo r s e n i n g , 965,1916 
P r i o r s u r g e r y u n r e a s o n a b l e ; new s u r g e r y needs 2nd r e q u e s t t o c a r r i e r , 993 

R e l i e f w i t h d r a w n : c l a i m n o t compensable, 1066 

PAYMENT 
Award, permanent 

Suspension w h i l e i n ATP, 344 
Where l a t e r Order " c o r r e c t s " o r i g i n a l , 1844 

Pending a p p e a l , when new law a p p l i e s , 1480 
Pending r e v i e w , l a t e r r e v e r s a l , 1221 
PPD, s c h e d u l e d , r a t e SEE PPD (SCHEDULED) 

PENALTIES 
"Amounts t h e n due" r e q u i r e m e n t 

D i s c u s s e d , 1047 
G e n e r a l l y , 83,237,312,319,380,578,686 
M e d i c a l s e r v i c e s as, 958,1178,1674 
No d o u b l e compensation, same c a r r i e r , 958 

As compensation, d i s c u s s e d , 1314 
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PENALTIES ( c o n t i n u e d ) 
"Compensation" t h e n due d i s c u s s e d , 278,379 
Double p e n a l t y , 617,1683 
E x c e s s i v e (more t h a n 2 5 % ) , 1829 
F r i v o l o u s m o t i o n ( t o d i s m i s s ) , 1823 
F r i v o l o u s o r v e x a t i o u s r e q u e s t f o r h e a r i n g , 649 
I s s u e , when t o r a i s e , 1106 
Requirement: compensable c l a i m , 1823 
"Then" due d i s c u s s e d , 1270 

PPD (GENERAL) 
A p p l i c a b l e s t a n d a r d s 

Governed by l a t e s t m e d i c a l l y s t a t i o n a r y d a t e , 452 
M u l t i p l e c l o s u r e s , 452 
1988 c l o s u r e , e v a l u a t e d p o s t - J u l y 1990, 409 
Two c l o s u r e s appealed, 90,135 

Award reduced based on n o n - r e s i d e n t a l i e n s t a t u s , 1692 
F i r s t r a t i n g : Referee's a u t h o r i t y , 1002 
L a s t arrangement o f compensation 

Unappealed c l o s u r e : a f f e c t on l a t e r appealed c l o s u r e , 827 
Worsening s i n c e r e q u i r e m e n t , 135,827 

Lump sum: a p p l i c a t i o n f o r , as w a i v e r , 629 
P e n a l t y i s s u e *Bold Page = Court Case* 

L a t e - p a i d award, 908 
R e c o n s i d e r a t i o n ( c l a i m c l o s u r e ) t i m e f o r , 2059 
U n d e r l y i n g i n j u r y found n o t compensable, 1416 
When t o r a t e 

D e t e r m i n a t i o n Order/Own M o t i o n r e o p e n i n g , 216 
H e a r i n g : c l a i m a n t n o t m e d i c a l l y s t a t i o n a r y , 1442 
I m m e d i a t e l y p r i o r t o a l l e g e d a g g r a v a t i o n , 679 
I m m e d i a t e l y p r i o r t o noncompensable i n j u r y , 737 
New i n j u r y / D e t e r m i n a t i o n Order on p r i o r c l a i m , 512 

Worsening s i n c e l a s t arrangement o f compensation r e q u i r e m e n t , 135 

PPD (SCHEDULED) 
A f f e c t e d body p a r t 

Arm, 199,457,602,815,1195,1264 
Arm v s . f o r e a r m , 1287,1447 
Eyes, 153 
F i n g e r ( s ) , 667,1217 
F o o t , 348,544,552,902,1028,1667 
Forearm, 135,967,1040,1396,1445,1641,1926,1968 
Hand, 2 56,667,1131,1173,1191,1767,1864 
H e a r i n g l o s s , 738,2047 
H i p , 679 
Knee, 26,76,646,887,960,1035,1176,1426,1815,2095 
Leg ( h i p ) , 306 
Leg, 544,887,1060,1758 
T h i g h , 972,1028 
T o e ( s ) , 348 
V i s i o n , 1173 
W r i s t , 1786 

C l e a r & c o n v i n c i n g evidence 
Award made, 256,815,887,1040,1176,1426,1767,1968 
Award n o t made, 76,199,457,646,679,1217,1864,1926 
D i s c u s s e d , 199,646,1264 

Computing award 
F i n g e r s v s . hand, 667,1926 
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PPD (SCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d 

A m p u t a t i o n , 1217 
A t r o p h y , 887,1811 
Bone s p u r , 552 
C h r o n i c c o n d i t i o n 

Award made, 306,623,646,815,887,902,1060,1176,1264,1426,1667,1758,1786, 
1926,1968 

Award n o t made, 199,967,1028,1393,1396 
M u l t i p l e body p a r t s , 1264,1873 

D e r m a t o l o g i c a l c o n d i t i o n , 1173 
"Due t o i n j u r y " r e q u i r e m e n t , 26,1393,1396,1445,1968 
F o o t / l e g c o n v e r s i o n , 1028,1667 
G r i p s t r e n g t h , 135,199,457,623,1131,1173,1195,1264,1393,1767,1786,1811,1864, 

1926,1968 
I n j u r y t o unscheduled body p a r t , 199,1667,1758,1811 
Loss o f o p p o s i t i o n , 667 
Loss o f s e n s a t i o n , 135,679,967,1028,1173,1264 
"Loss o f use o r f u n c t i o n " r e q u i r e m e n t , 217 
M e d i c a l v s . l a y t e s t i m o n y , 153,602,972 
P a i n , 457,544,623,667,679,815 
Permanency r e q u i r e m e n t , 1195 
P h y s i c a l t h e r a p i s t ' s o p i n i o n , 1926 
P r e - e x i s t i n g d i s a b i l i t y , u n r e l a t e d , 26 
P r e - e x i s t i n g , measured i m p a i r m e n t , 738 
P r i o r award (same c l a i m ) , 1131 
P r i o r i n j u r y , award, 1426 
Range o f m o t i o n *Bold Page = Court Case* 

A c t i v e v s . p a s s i v e , 887 
A r t h r i t i s a f f e c t i n g , 960 
Brace, use o f , 887 
Comparison w i t h c o n t r a l a t e r a l j o i n t , 1968 
"Normal" d e v i a t i o n v s . s t a n d a r d s , 1396 
P h y s i c a l t h e r a p i s t ' s f i n d i n g s , 1968 
T r e a t i n g p h y s i c i a n v s . more r e c e n t examiner, 902,1815 

R e f e r e e ' s o b s e r v a t i o n s , 1811 
R e t u r n t o r e g u l a r work, 646 
S u r g e r y 

C a r p a l t u n n e l r e l e a s e , 623 
F i n g e r a m p u t a t i o n , 667 
O p e r a t i v e v s . d o c t o r ' s r e p o r t , 646 
Meniscectomy, 646 

T o e s / f o o t c o n v e r s i o n , 348 
Weakness, 306,679,1028,1447,1667 

L a s t arrangement o f compensation 
ATP b e f o r e , 827 
Unappealed, 82 7 
Worsening s i n c e r e q u i r e m e n t , 827,1035,1281,2095 

Rate p e r degree 
Date $305 e f f e c t i v e , 267,448,1004,1097,1149,1190,1195,1217,1218,1346,1750, 

1864 
D e t e r m i n a t i o n Order a f f i r m e d a f t e r 5/7/90, 1217 
P e n a l t y i s s u e , 1190,1317 
S e t t l e m e n t : agreement b e f o r e 5/7/90, s i g n e d a f t e r , 1218,1247 
S t i p u l a t i o n s e t a s i d e : " c o n d i t i o n a l " agreement on payment, 1618 

Sta n d a r d s ( J u l y , 1988) a p p l i e d , 457,679,972,1393,2095 
S t a n d a r d s ( J a n u a r y 1989) a p p l i e d , 135,153,199,348,544,602,623,646,815,887, 

902,960,967,1060,1173,1176.1217,1396,1426.1815.1864.1926.1968 
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PPD (UNSCHEDULED) 
See a l s o : PPD (GENERAL) 
Back & neck 
• No award, 127,155,602,605,866,1002,1228,1445,1919 
1-15%, 302,449,674,932,956,1136,1138,1162,1301,1617,1873 
16-30%, 30,56,72,119,184,205,250,335,342,355,393,410,418,446,578,984,1517, 

1667,1784,1900 
31-50%, 79,94,173,195,208,452,474,544,631,654,832,860,882,899,979,1028,1131, 

1853,1914 
51-100%, 438,481,520,552,738,1293 

Body p a r t o r system a f f e c t e d 
D e r m a t i t i s , 1821 
H i p , 972 
Jaw, 1288 
P s y c h o l o g i c a l c o n d i t i o n , 125,161,283,348,394,527,602,1426,1752 
Pulmonary c o n d i t i o n , 1198 
Sh o u l d e r , 181,197,199,217,394,434,654,899,960,1060,1131,1262,1359,1811 
T i n n i t u s , 602 
V e s t i b u l a r problems, 602 

C l e a r & c o n v i n c i n g evidence i s s u e 
Award i n c r e a s e d , 199,452,520,552,1198,1288,1758,1821 
Award n o t i n c r e a s e d , 30,125,153,161,181,195,205,302,358,393,394,434,481, 

882,960,1028,1131,1136,1517,1617,1873 
D i s c u s s e d o r d e f i n e d , 30,195,199,393,605,1136,1198,1370 
M i t i g a t i o n o f damages i s s u e , 1517,1721 
No award, no i n c r e a s e , 283,605 
Wage d i f f e r e n t i a l , 1028,1821 

F a c t o r s c o n s i d e r e d 
A d a p t a b i l i t y 

F u n c t i o n a l o v e r l a y , 552 
I n a b i l i t y t o p e r f o r m work t r a i n e d f o r , 438 
I n c o n s i s t e n t m e d i c a l o p i n i o n , 449,631 
L a t e s t r e p o r t , 544,631 
Lay v s . m e d i c a l e v i d e n c e , 394,474,932 
" M o d i f i e d work" d i s c u s s e d , 1853 
No r e l i a b l e e v i d e n c e r e l i f t i n g , 520 
Not w o r k i n g f o r reason o t h e r t h a n i n j u r y , 527,882,1900 
P a i n , 474 
P h y s i c a l c a p a c i t y w i t h l i m i t a t i o n s : c a l c u l a t i o n , 94,173,184,418,474,1758 
P s y c h o l o g i c a l f a c t o r s a f f e c t i n g , 125 
R e f u s a l o f m o d i f i e d work, 155,184 
R e f u s a l o f p h y s i c a l c a p a c i t y e v a l u a t i o n , 410 
Re g u l a r v s . m o d i f i e d work, 1162,1853 
R e g u l a r work, u n s u c c e s s f u l r e t u r n t o , 1288 
R e t u r n t o m o d i f i e d work, 197,199,250,337,899,1131,1198,1370,1426,1784 
R e t u r n t o r e g u l a r work, 302,674,1359 
Re t u r n e d t o , l e f t , m o d i f i e d work, 79,181,342,904,932,1162,1262,1900 
Seasonal o r t e m p o r a r y work, r e t u r n t o , 342,1131,1262 
S p o r a d i c work, r e t u r n t o , 882 
S t r e n g t h r e q u i r e m e n t s , j o b a t i n j u r y , 205 
S t r e n g t h r e q u i r e m e n t s , m o d i f i e d j o b , 1900 
"Usual & customary work" d i s c u s s e d , 337 
Vs. c l e a r & c o n v i n c i n g e v i d e n c e , 125 
Work a t i n j u r y , 72 
"Work o f f e r " d i s c u s s e d , 410,481,520 

P r i o r award 
D i f f e r e n t c l a i m , award n o t reduced, 355,452,956 
D i f f e r e n t c l a i m , award reduced i n c u r r e n t c l a i m , 30,208,882,1224,1370 
Same c l a i m , 50,452 
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PPD (UNSCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

S k i l l s 
C a p a b i l i t y o f p e r f o r m i n g a t t i m e o f d e t e r m i n a t i o n , 72,197 
SVP d i s c u s s e d , 394,449,544,631 

T r a i n i n g 
Award made, 552,1131,1784,1853 
Award n o t made, 30,173,184,205,410,418,474,520,527,578,631,899,932,1293, 

1758,1900 
C o l l e g e degree, 1131 
D i s c u s s i o n , 30,173,205,418,1900 

Wage d i f f e r e n t i a l , 446,1136 
I m p a i r m e n t 

As p r e r e q u i s i t e t o d i s a b i l i t y award, 283 
A t t e n d i n g p h y s i c i a n v s . preponderance o f ev i d e n c e , 1914 
B r a c h i a l p l e x u s , 217 
C h r o n i c c o n d i t i o n ( l o s s o f r e p e t i t i v e use) 

As i m p a i r m e n t , 418 
Award made, 72,94,153,173,181,184,250,394,418,527,674,1028,1131,1283, 

1293,1301,1359,1370,1517,1667,1784,1811,1900 
Award n o t made, 155,520,605,674,860,866,904,1873 
Lay v s . m e d i c a l e v i d e n c e , 605,1162,1784 
M u l t i p l e body p a r t s , 153,181,654,899 

C l a i m a n t ' s t e s t i m o n y 
C r e d i b l e , 50,125,1198 
E x a g g e r a t e s symptoms, 79,552 
Not c r e d i b l e , 56,155,520 

C o m p u t a t i o n : c a l c u l a t i o n w i t h f r a c t i o n , 1138 
Co m p u t a t i o n : c o m b i n i n g vs. add i n g 

D i s c b u l g e o r derangement, 631,882 
G e n e r a l l y , 394,1758,1811 
Ranges o f m o t i o n , 481 
S h o u l d e r , 434 

D i s c b u l g e o r derangement 
Award made, 173,578,631,860,882,1131,1359 
Award n o t made, 72,250,605,654,674,899,1301,1784,1825 
Burden o f p r o o f , 72,250,605,654 

D i s c u s s e d o r d e f i n e d , g e n e r a l l y , 418,1288 
"Due t o i n j u r y " 

P e r c e n t a g e a t t r i b u t a b l e t o , 1853 
Requirement, 30,127,1002,1426,1445,1653,1667 

F u n c t i o n a l o v e r l a y , 605 
Lay v s . m e d i c a l e v i d e n c e , 882 
M e d i c a l o p i n i o n , v o c a t i o n a l i s s u e , 181 
M e n t a l d i s o r d e r 

A d j u s t m e n t d i s o r d e r , 348,1426 
D i a g n o s i s by p s y c h o l o g i s t o r p s y c h i a t r i s t r e q u i r e m e n t , 1028 
Dysthymic d i s o r d e r , 161 
P e r s o n a l i t y d i s o r d e r , 161,527 
P s y c h o n e u r o s i s , 125,394,527,1752 

P a i n 
Award n o t made, 866,1811 
Award made, 30,882,972 

Permanency r e q u i r e m e n t , 348,1228,1288,1653,1919 
P h y s i c a l t h e r a p i s t ' s o p i n i o n , 1811 
P r e - e x i s t i n g c o n d i t i o n 

Worsens p o s t - i n j u r y , 737 
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PPD (UNSCHEDULED) ( c o n t i n u e d ) 
I m p a i r m e n t ( c o n t i n u e d ) 

Range o f m o t i o n 
A v e r a g i n g two r e p o r t s , 1028 
Comparison w i t h o p p o s i t e h i p , 972 
D i f f e r e n t "normal" from Standards r e j e c t e d , 1131 
I n c o n s i s t e n c i e s i n r e p o r t , 72 
M u l t i p l e body p a r t s , 1853 
P h y s i c a l t h e r a p i s t ' s f i n d i n g s , 972,1914,1919 
T i m i n g o f r e p o r t r e l i e d upon, 605,631,1370 
T r e a t i n g p h y s i c i a n v s . IME, 72,394,631,904,1028,1370 
U n r e l i a b l e , 520,605,882,984 

R e f e r e e ' s o b s e r v a t i o n s , 1811 
Sensory l o s s , 654 
S k i n d i s o r d e r , 1821 *Bold Page = Court Case* 
S t i p u l a t i o n t o p a r t i c u l a r v a l u e s , 674 
S t r e n g t h , l o s s o f , 181,217,358,654,1131,1811 
S u r g e r y 

G e n e r a l l y , 181,358,474,520,544,578,631,899,932,1028,1370,1667,1758 
P r i o r t o t h i s i n j u r y , 1667 
R e f u s a l o f , 1288 

L a s t arrangement o f compensation 
ATP b e f o r e , 827 
Permanent w o r s e n i n g s i n c e r e q u i r e m e n t , 50,434,827 
Unappealed, 827 

M i t i g a t i o n o f damages i s s u e , 1288 
P r e - s t a n d a r d s " g u i d e l i n e s " a p p l i e d 

C l o s u r e d a t e v s . m e d i c a l l y s t a t i o n a r y d a t e , 446 
G e n e r a l l y , 119,1451 

S t a n d a r d s : c l o s u r e d a t e vs. h e a r i n g d a t e , 882 
Sta n d a r d s ( J u l y , 1988) a p p l i e d , 30,195,866,882,972,1667 
St a n d a r d s ( J a n u a r y , 1989) a p p l i e d , 56,72,79,90,94,125,153,161,173,181,184, 

199,205,250,283,342,394,418,434,474,481,520,544,578,602,605,631,674,832, 
1028,1060,1162,1198,1262,1288,1293,1359,1370,1426,1445,1517,1617,1752, 
1758,1784,1821,1900 

S t a n d a r d s , v a l i d i t y o f , 1617 

PERMANENT TOTAL DISABILITY 
Award 

A f f i r m e d , 9,149,270,309,538,570,871,876,1328,1354,1492,1632,1934,1942 
Made, 14,295,415,423,1141,1423,1779,1859 
Reduced, 1401 
Refused, 306,434,481,520,527,729,960,979,1293,1435 
Reversed, 119,552,1060,1437,1451,1529,1758,2027,2084 

Burden o f p r o o f 
G e n e r a l l y , 119,527,871,876,960,979,1141,1293,1492,1632 
Odd l o t , 14,119,295,415,423,552,1060,1354,1423,1451 
PTD awarded by D e t e r m i n a t i o n Order, appeal t h e r e f r o m , 1401 

E f f e c t i v e d a t e , 295,415,423,1632,1859 
F a c t o r s c o n s i d e r e d 

Age 
30-40 years,1354 
41-50 y e a r s , 14,119,538,552,871,1141,1437,1779 
51-60 y e a r s , 423,481,979,1632 
61+ y e a r s , 295,415,876,1060,1451,1492 
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PERMANENT TOTAL DISABILITY ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

E d u c a t i o n 
No f o r m a l , o r i l l i t e r a t e , 423,1354 
1-6 y e a r s , 552,979,1492 
7-11 y e a r s , 415,871,1060,1451 
1 2 t h grade/GED, 14,119,295,1141,1758,1779 
H i g h e r e d u c a t i o n o r t r a i n i n g , 1437 

M e d i c a l i s s u e s / o p i n i o n s / l i m i t a t i o n s -
D e r m a t i t i s , 1942 
F u n c t i o n a l o v e r l a y , 876 
L i g h t work l i m i t a t i o n , 1141,1293,1354,1435,1492 
L i m i t a t i o n s 

Lay v. m e d i c a l o p i n i o n , 1060,1141,1437,1758 
Medium work, 1451 
Se d e n t a r y work, 119,871,1401 

Moderate i m p a i r m e n t , 960 
N o n c r e d i b l e c l a i m a n t , 520,527 
P a i n , 1632,1779 
P r e c l u d e w o r k i n g , 538 
P r e - e x i s t i n g c o n d i t i o n 

B o r d e r l i n e m e n t a l r e t a r d a t i o n , 423,1354 
D i s a b l i n g , 415,538,1060,1328,1492 
U n a f f e c t e d by i n j u r y , 527,960,1060,1293 
Worsened by i n j u r y , 149,570,1437 
Worsens p o s t - i n j u r y , 729 *Bold Page = Court Case* 

P s y c h o l o g i c a l problems 
R e l a t e d , 423,570,871,1437,1632,1859,1934 
U n r e l a t e d , 552 

Severe d i s a b i l i t y , 9,14,415 
S u r g e r i e s , m u l t i p l e , 1492,1779 

M o t i v a t i o n 
E f f o r t s n o t r e a s o n a b l e , 306,434,481,520,527,552,960,979,1437,1529,1653 
E f f o r t s r e a s o n a b l e , 9,149,270,871,1141,1423,1492,1942 
F u t i l e t o seek work, 295,309,415,423,570,876,1328,1354,1632,1779,1859,1942 
" G a i n f u l & s u i t a b l e " employment i s s u e , 119,1354,2018,2084 
L i m i t e d o p p o r t u n i t i e s g e o g r a p h i c a l l y , 14,119 
R e f u s a l t o a c c e p t j o b , 1653,2048 
R e t i r e m e n t , 481,960,1423,1492 
R e t u r n t o work a t t e m p t s , 481,52 7,1942 
Re t u r n e d t o , l e f t work, 979,1060,1354,1451,1859 
S e l f - p r o c l a i m e d i n a b i l i t i e s , 979 
V o c a t i o n a l s e r v i c e s 

C e s s a t i o n 
P r e - e x i s t i n g c o n d i t i o n worsened, 729 
P s y c h o l o g i c a l c o n d i t i o n causes, 1934 

C o o p e r a t i v e w i t h , 9,538,1141,1423,1632 
R e f u s a l t o c o o p e r a t e w i t h , 1529 
T e r m i n a t i o n : moved o u t o f s t a t e , 9 

W i l l i n g t o seek work, 876,1328,1779,1859,1981 
V o c a t i o n a l i s s u e s , e v i d e n c e 

E x p e r t assesses p h y s i c a l i m p a i r m e n t , 520,1141 
Job a v a i l a b i l i t y 

G e n e r a l l y , 1758 
S p e c u l a t i v e , 1423,1492 

"Normal" l a b o r market d i s c u s s e d , 434,1942,2018 
O p i n i o n p e r s u a s i v e , 871,1141,1328,1423,1437,1758 
O p i n i o n u n p e r s u a s i v e , 552,871,1328,1401,1423,1492 
P a r t - t i m e work, 119,309,415,481,552,1437,1451,2084 
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PERMANENT TOTAL DISABILITY ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

V o c a t i o n a l i s s u e s , e v i d e n c e ( c o n t i n u e d ) 
S p e c i a l l y c r e a t e d j o b , 270,415,2018 
S p e c u l a t i v e 

F u t u r e changes, 14 *Bold Page = Court Case* 
G e n e r a l l y , 1942 

T r a n s f e r a b l e s k i l l s 
Good, 119,1401 
None, 14,415,423,481,1141,1423 

V o c a t i o n a l e x p e r t o f f e r s p s y c h o l o g i c a l o p i n i o n , 1401 
R e e v a l u a t i o n 

R e v e r s a l a f f i r m e d , 2027 

PREMATURE CLAIM CLOSURE See CLAIMS PROCESSING; DETERMINATION ORDER/ 
NOTICE OF CLOSURE 

PSYCHOLOGICAL CONDITION CLAIMS 
I n j u r y v s . o c c u p a t i o n a l d i s e a s e , 40 
O c c u p a t i o n a l d i s e a s e c l a i m 

A p p l i c a b l e s t a t u t e 
1988 amendments, 11,40,226,368,608,846,894,937,1010,1038,1237,1412,1513 
1990 amendments, 841 

Burden o f p r o o f 
" C l e a r and c o n v i n c i n g " evidence d i s c u s s e d , 846,1369 
G e n e r a l l y , 59,628,1076,1087,1412,1834 
" G e n e r a l l y i n h e r e n t " c o n d i t i o n s d i s c u s s e d , 2142,2155 

C l a i m compensable 
Employment c o n d i t i o n s n o t g e n e r a l l y i n h e r e n t , 226,368,894,937,1076,1087, 

1237,1257,1412 
P r e - e x i s t i n g c o n d i t i o n worsened, 368 
Real and o b j e c t i v e e v e n t s , 226,368,543,937,1087,1412,1513 
Work exposure major cause, 1513 

C l a i m n o t compensable 
C l a i m a n t n o t c r e d i b l e , 362,1010 
C l e a r and c o n v i n c i n g t e s t n o t met, 846 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 59,362,628,841 
No g e n e r a l l y r e c o g n i z e d m e n t a l d i s o r d e r , 911,1038 
O f f - j o b s t r e s s o r s n o t c o n s i d e r e d by d o c t o r , 841 
Reasonable d i s c i p l i n a r y o r c o r r e c t i v e a c t i o n , 11,40,628,846 
S t r e s s o r s n o t r e a l and o b j e c t i v e , 1369,1834 
T e r m i n a t i o n , 526,851,1018 

R e l a t i o n s h i p : c u r r e n t c o n d i t i o n t o accepted c o n d i t i o n 
Burden o f p r o o f , 50 

R e l a t i o n s h i p t o p h y s i c a l i n j u r y o r d i s e a s e c l a i m 
Burden o f p r o o f , 50,380,1388,1939,2114,2117 
C l a i m compensable 

A d j u s t m e n t t o i n j u r y , p a i n , 50,527,617,2115,2117 
P r e - e x i s t i n g c o n d i t i o n worsened, 2117 
Preponderance o f m e d i c a l e v i d e n c e , 423,1240,1388,2115 
U n l i c e n s e d " e x p e r t " o p i n i o n , 1073 

C l a i m n o t compensable 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 2119 
P r e - e x i s t i n g c o n d i t i o n n o t worsened, 380 

REMAND 
By Board 

D i s m i s s a l s e t a s i d e 
No p a r t y r e q u e s t e d d i s m i s s a l , 292 



2190 S u b j e c t Index Van N a t t a ' s 

REMAND ( c o n t i n u e d ) 
By Board ( c o n t i n u e d ) 

For f u r t h e r p r o c e e d i n g s 
To c o n s i d e r M o t i o n f o r J o i n d e r , 1418,1764 
To c o n s i d e r p o s t - h e a r i n g r e p o r t s , 1395 
To c o n s o l i d a t e w i t h new h e a r i n g (premature c l o s u r e i s s u e ) , 1643 
To d e t e r m i n e 

A t t o r n e y f e e , p e n a l t y , PPD, 1041 
A t t o r n e y f e e , .307 case, 487,1789 
C o m p e n s a b i l i t y , 1169 
Date document r e c e i v e d ; t i m e l i n e s s o f a g g r a v a t i o n c l a i m , 1079 
E n t i t l e m e n t t o TTD: a g g r a v a t i o n c l a i m , 1415 
I f S t i p u l a t i o n u n d e r s t o o d , f u l l y e n t e r e d i n t o , 104,835 
R e s p o n s i b i l i t y , 1075,1741 
S u b j e c t i v i t y , w orker and employer, 1525 
Whether a t t o r n e y f e e a p p r o p r i a t e , 1075 
Whether c a r r i e r conduct estopped, 292 
Whether c l a i m became d i s a b l i n g w i t h i n year o f acceptance, 159 
Whether d i s m i s s a l j u s t i f i e d , 108,192,291,1175,1723,1886,1945 
Whether document s h o u l d be a d m i t t e d , 541 
Whether f e d e r a l c l a i m f i l e d , compensable, 132 
Whether LWHA c l a i m f i l e d , 254 
Whether o u t - o f - s t a t e c l a i m f i n a l l y d e t e r m i n e d , 1523 
Whether p e n a l t y s h o u l d be assessed, 1956 

To h o l d f u l l h e a r i n g on a l l i s s u e s , 244,1850 
To i d e n t i f y e x h i b i t s a d m i t t e d , 1441 
To l i t i g a t e N o t i c e o f C l o s u r e , 1046 
To make r e c o r d s i m i l a r t o p r i o r h e a r i n g , 8 
To t a k e e v i d e n c e (overpayment i s s u e ) , 1495 

M o t i o n f o r , a l l o w e d 
M e d i c a l r e p o r t s n o t o b t a i n e d by d i s c o v e r y , 1839 
To d e v e l o p e v i d e n c e : Referee i g n o r e d i s s u e , 292 
To d e v e l o p f u r t h e r e v i d e n c e , 947 

M o t i o n f o r , d e n i e d 
Case n o t i n s u f f i c i e n t l y developed, 153,155,257,300,418,527,967,1047,1205, 

1457,1640,1653,1678,1687,1883 
C l a i m a n t ' s a t t o r n e y waives c l a i m a n t ' s appearance, 313 
Evidence a v a i l a b l e w i t h due d i l i g e n c e , 58,75,309,316,558,947,1028,1166, 

1523,1776,1883 
I m m a t e r i a l e v i d e n c e , 1878 
I r r e l e v a n t e v i d e n c e , 1276,1435,1457 *Bold Page = Court Case* 
I s s u e r e s e r v e d , 1131 
No m o t i o n f o r c o n t i n u a n c e a t h e a r i n g , 1435,1457 
P a r t i e s agree Board can d e c i d e case, 1382 

To a l l o w p a r t i e s t o amend s t i p u l a t i o n , 1958 
To m a i l Order t o a l l p a r t i e s , 37 

By C o u r t o f Appeals 
Summary judgement s e t a s i d e , 1984 
To c o n s i d e r p e n a l t i e s , f e e s , 2148 
To d e t e r m i n e 

Adequacy o f p h y s i c a l exam (Fireman's p r e s u m p t i o n ) , 2025 
A p p l i c a b i l i t y o f agg r e s s o r defense, 2009 
A t t o r n e y s f e e s , 713,2129,2130,2145 
B a s i s f o r a t t o r n e y f e e s , 1280 
C o m p e n s a b i l i t y 

I n j u r y c l a i m , 2137 
M e n t a l s t r e s s c l a i m , 2142,2155 
Noncomplying employer c l a i m , 754 
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REMAND ( c o n t i n u e d ) 
By C o u r t o f Appeals ( c o n t i n u e d ) 

To d e t e r m i n e — C o m p e n s a b i l i t y ( c o n t i n u e d ) 
O c c u p a t i o n a l d i s e a s e c l a i m , 1341,1979,2063,2092,2093, 

2094,2112,2131 
C o n t e m p l a t i o n o f e x a c e r b a t i o n s , a g g r a v a t i o n c l a i m , 1995 
E n t i t l e m e n t t o PTD award, 753,1981,2035,2048 
N o n - s u b j e c t worker s t a t u s , 2051,2069,2127 
R e s p o n s i b i l i t y , 722,1976,2052 
Scope o f employer's acceptance, 2007 
TTD r a t e , 752 *Bold Page = Court Case* 
Whether c l a i m p r e m a t u r e l y c l o s e d , 1980 
Whether c l a i m a n t w i l l i n g t o work (PTD), 1981 
Whether o f f s e t a p p r o p r i a t e , 724 
Whether t r e a t m e n t r e a s o n a b l e , necessary, 741,2144 

To e x p l a i n c o n c l u s i o n r e : unreasonableness, 1973 
To i d e n t i f y e x h i b i t s a d m i t t e d , 1441 
To o r d e r t h i r d p a r t y d i s t r i b u t i o n , 2038 
t o r e c o n s i d e r : o r d e r based on evidence n o t i n r e c o r d , 2112 
To r e s o l v e i n c o n s i s t e n c y : 100% PPD vs. PTD, 2018 

REQUEST FOR HEARING (FILING) 
L a t e f i l i n g i s s u e 

D e n i a l 
Address i s s u e , 1064 
Date c l a i m a n t r e c e i v e d n o t i c e i s s u e , 308 
Date o f m a i l i n g i s s u e , 575,657,1792 
Good cause i s s u e 

C a r r i e r ' s t a r d y f o r w a r d i n g t o Board, 575 
Lack o f d i l i g e n c e , 676 
N o t i c e t o a t t o r n e y i s s u e , 403,732 
N o t i c e t o c l a i m a n t i s s u e , 2082 
R e l i a n c e on c a r r i e r ' s employee's s t a t e m e n t , 246 
Request s e n t t o c a r r i e r , 1064 
U n c e r t a i n t y o f r e c e i p t d a t e , 1792 

M a i l i n g v s . r e c e i p t i s s u e , 308,403,1064 
More t h a n 180 days i s s u e , 94,240,308 
Premature: no r e q u e s t f o r s u r v i v o r ' s b e n e f i t s made, 412 

D e t e r m i n a t i o n Order, appeal from, 1183 
" F i l i n g " d a t e d i s c u s s e d , 657 
Noncomplying employer's: c l a i m c o m p e n s a b i l i t y c o n t e s t e d , 754,866 
Request f o r h e a r i n g doesn't i n c l u d e d e n i a l , 94 

M u l t i p l e d e n i a l s : s e p a r a t e Requests f o r H e a r i n g r e q u i r e d , 677 
Premature, 1483 
S t a n d i n g : c a r r i e r n o t " p a r t y " r e ano t h e r c a r r i e r ' s d e n i a l , 266 
What c o n s t i t u t e s , 220,657,677,720,754 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
Abatement, Referee's Order of/Request f o r Review, 850,1921 
A c c e l e r a t e d h e a r i n g , a u t h o r i t y f o r , 836,1202,1299 
A u t h o r i t y , R e f e r e e ' s , scope o f 

C o m p e n s a b i l i t y o f c l a i m i s s u e / t r e a t m e n t d e c i s i o n , 336 
PPD i s s u e : f i r s t c l o s u r e , 1002 

C l o s i n g a r g u m e n t — W r i t t e n , u n s o l i c i t e d : how t o ha n d l e , 257 
C o n t i n u a n c e , M o t i o n f o r 

D e n i a l o f , Referee's 
A f f i r m e d , 1911 
Reversed, 1643 
St a n d a r d o f r e v i e w , 1643 
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REQUEST FOR HEARING (PRACTICE & PROCEDURE) ( c o n t i n u e d ) 
C o n t i n u a n c e , M o t i o n f o r ( c o n t i n u e d ) 

Denied 
D e p o s i t i o n s h o u l d have been arra n g e d e a r l i e r , 1234 

"Convening" o f h e a r i n g d i s c u s s e d , 836,1299 
D i s m i s s a l , Order o f 

A f f i r m e d 
Former a t t o r n e y l a c k s a u t h o r i t y t o a p p e a l , 1529 
No appearance by c l a i m a n t o r a t t o r n e y , 1129,2129 
Order a l l o w i n g d i s c o v e r y n o t f o l l o w e d , 1400 

Made: noncom p l y i n g employer's d n e i a l a n u l l i t y , 1244 
Not r e q u e s t e d , s e t a s i d e by Board, 22,380,406,487,492,549,950,1018,1038, 

1396,1445 
P r e j u d i c e : w i t h v s . w i t h o u t , 197,1068 
Set a s i d e 

Coverage i s s u e t o be addressed, 1387 
Overpayment i s s u e r i p e , 1495 
Postponement g r a n t e d , 645 
Remand f o r h e a r i n g , 1723 
Waiver o f r i g h t t o seek d i s m i s s a l , 1713 

F i n a l Order 
What c o n s t i t u t e s , 37 

I s s u e 
A d v i s o r y o p i n i o n , 1004 
Beyond scope o f Referee's a u t h o r i t y , 247 
D e n i a l amended a t h e a r i n g , 1767 
D e n i a l i s s u e d l e s s t h a n 10 days b e f o r e h e a r i n g , 1110,1113 
New v s . same i s s u e , 1205 
Not r a i s e d ; R e f e r e e s h o u l d n ' t d e c i d e , 22,112,115,997,1246,1309 
PPD; d i s m i s s a l r e v e r s e d , 1442 
Pro se c l a i m a n t : scope o f i s s u e s r a i s e d , 1275 
R a i s e d a f t e r c l a i m a n t ' s case p r e s e n t e d , 670 
R a i s e d f i r s t a t e x p e d i t e d h e a r i n g , 1047 
R a i s e d f i r s t a t h e a r i n g , 300 
R a i s e d f i r s t i n c l o s i n g argument, 1396 
Reserved, 1131 
Ripeness q u e s t i o n , 1195,1495,1936 
Waived: R e f e r e e s h o u l d n ' t d e c i d e , 679 

J o i n d e r , M o t i o n f o r 
A l l o w e d , 1764 
New law v s . o l d law, 1764 

" L i t i g a t i o n o r d e r " d i s c u s s e d , 2016 
M o t i o n t o D i s m i s s 

A l l o w e d *Bold Page = Court Case* 
Case p r e v i o u s l y d i s m i s s e d , 1068 

Denied 
C l a i m a n t ' s a t t o r n e y p r e s e n t , ready t o proceed, 1713,1788,2043 
New o c c u p a t i o n a l d i s e a s e i s s u e ; a g g r a v a t i o n a c c e p t e d , 518 

Not r u l e d on; case remanded, 1175 
Noncomplying employer 

C h a l l e n g e t o acceptance, 1235 
Postponement o r c o n t i n u a n c e , M o t i o n f o r 

B a s i s f o r , d i s c u s s e d , 1723 
E x t r a o r d i n a r y c i r c u m s t a n c e s 

Not shown, 313,1129 
Shown, 645,1497 

Not a l l o w e d , 309,1723 
R e c o n s i d e r a t i o n 

Time f o r , 110,192,1921 
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REQUEST FOR BOARD REVIEW (FILING) 
See a l s o : JURISDICTION 
Abatement, Referee's Order of/Request f o r Review, 850,1895 
Cross-Request, n e c e s s i t y o f , 1253,1457 
D i s m i s s a l o f 
CDA approved; i s s u e moot, 1699 
No n o t i c e t o a l l p a r t i e s , 610 
Request n o t m a i l e d t o , r e c e i v e d by, Board t,imely, 820 
Set a s i d e ; p r e s u m p t i o n o f u n t i m e l i n e s s overcome, 1496 
Un r e p r e s e n t e d c l a i m a n t , 820 
U n t i m e l y f i l i n g 

R e f e r e e ' s R e c o n s i d e r a t i o n o r d e r w i t h o u t j u r i s d i c t i o n , 110,133 
W i t h d r a w a l by one p a r t y , c r o s s - r e q u e s t n o t d i s m i s s e d , 1933 

F i n a l o r d e r o f Ref e r e e , n e c e s s i t y o f , 1966 
I n c o r r e c t s t a t e m e n t o f appeal r i g h t s , 110,133 
M o t i o n t o d i s m i s s 

A l l o w e d 
H e a r i n g r e q u e s t i n t e n d e d as r e q u e s t f o r Review, 1712 
M u l t i p l e c a r r i e r s , one d i s m i s s e d (DCS), 1181 
No n o t i c e t o a l l p a r t i e s , 1706 
Request f o r Review a g a i n s t c l a i m a n t ' s wishes, 1249 
U n t i m e l y f i l i n g , 1652,1712 

Denied 
Amended o r d e r n o t mentioned, 547 
A t t o r n e y copy s e n t t o wrong address, 1501 
C r o s s - r e q u e s t t i m e l y made, 1803,1960 
F a i l u r e t o s t a t e whether compensation s t a y e d , 1364 
I s s u e n o t mooted by subsequent a c t i o n s , 641 
M u l t i p l e c a r r i e r s , no i s s u e r a i s e d a g a i n s t one, 1876,1898 
No abatement, Referee's o r d e r , 1704 
No b r i e f f i l e d , 1823 
No copy o f Request t o c l a i m a n t , 1269 
R e c o n s i d e r a t i o n Order t i m e l y appealed, 55,598 
T i m e l y m a i l i n g shown, 1269,1501 

M o o t — N o t i c e o f Acceptance i s s u e d pending a p p e a l : e f f e c t , 1188 
Un r e p r e s e n t e d a p p e l l a n t , 1706 

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
C o n s o l i d a t i o n , two cases, Request f o r , 527 
Evid e n c e r e v i e w e d : l i m i t e d t o a d m i t t e d r e c o r d o n l y , 1240 
I s s u e 

C o n s t i t u t i o n a l , 1692 
J o i n d e r M o t i o n 

R a i s e d p r i o r t o h e a r i n g , 1418 
When i s s u e r a i s e d , 1466 

Not r a i s e d a t h e a r i n g , 261,352,380,471,552,642,1106,1317,1412,1692,1847,2119 
Not r a i s e d on r e v i e w , 155,283,602,979,1262,1275,1445,1786 
Rai s e d by response, n o t a t h e a r i n g , 724 
R a i s e d f i r s t i n c l o s i n g argument, 1396 
Rais e d f i r s t by R e c o n s i d e r a t i o n r e q u e s t , 829,1079,1287,1447 
S u b j e c t m a t t e r j u r i s d i c t i o n , 1079 

M o t i o n t o S t r i k e B r i e f 
A f f e c t on b r i e f i n g s chedule, 1253 
A l l o w e d 

No c r o s s - r e q u e s t f o r r e v i e w , 589 
D i s a l l o w e d 

B r i e f i n c o r r e c t l y c a p t i o n e d , 1354 
I s s u e s d i s c u s s e d p r o p e r l y b e f o r e Board, 1253 
Ref e r e e ' s o r d e r s a t t a c h e d , 894 
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REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) ( c o n t i n u e d ) 
O r a l argument, r e q u e s t f o r , 321,527 
R e c o n s i d e r a t i o n r e q u e s t , , 

Denied 
C o u r t o f Appeals appeal p e n d i n g , 1107,1161,1381 
C o u r t o f Appeals appeal pending i n an o t h e r case, 1303 
T i m e l y f i l e d , u n t i m e l y r e c e i v e d , 9 

R e p u b l i c a t i o n , Request f o r 
Denied, 1923 

Scope o f r e v i e w 
A l l case numbers c o n s i d e r e d by Referee, 1246 
A l l i s s u e s addressed by Referee, 1253,1892 

S t a n d a r d o f r e v i e w 
See a l s o SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 

W i t h d r a w a l o f Order, N o t i c e o f 
F i l e d w i t h C o u r t o f Appeals, 1921 

REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE & PROCEDURE) 

RES JUDICATA 
Burden o f p r o o f , 1145 
C l a i m p r e c l u s i o n v s . i s s u e p r e c l u s i o n 

D i s c u s s e d , 321,364,406,430,821,1126,1145,1462,1709 
V a l i d judgement r e q u i r e m e n t , 364,504 

D e n i a l , unappealed: a f f e c t , 414,1110,1113,1126 
D i s p u t e d c l a i m s e t t l e m e n t *Bold Page = Court Case* 

C o n d i t i o n v s . s e r v i c e s i s s u e , 745 
E f f e c t on l a t e r c u r r e n t c o n d i t i o n d e n i a l , 66 

Own M o t i o n b e n e f i t s t e r m i n a t e d , 1204 
P r i o r d e n i a l 

Not a p p e a l e d ; c u r r e n t c l a i m f o r i d e n t i c a l c o n d i t i o n s , 821 
P r i o r l i t i g a t i o n 

C l a i m o r i s s u e l i t i g a t e d o r p r e c l u d e d 
Compensable consequence/OD c l a i m , 1527 
D e t e r m i n a t i o n Order/new i n j u r y c l a i m t h e o r y , 321 
F i r s t l i t i g a t i o n under a p p e a l , 843 
O c c u p a t i o n a l d i s e a s e c l a i m / o c c u p a t i o n a l d i s e a s e c l a i m ; new law, 1490 
Premature closure/PPD, 504 
P s y c h o l o g i c a l c o n d i t i o n / a l c o h o l i s m , 1057 
P s y c h o l o g i c a l c o n d i t i o n : OD c l a i m / t r a u m a t i c i n j u r y t h e o r y , 1497 
TTD rate/TTD r a t e , 843 

Cl a i m o r i s s u e n o t l i t i g a t e d o r p r e c l u d e d 
C a u s a t i o n / e x t e n t o f d i s a b i l i t y , 1852 
C o m p e n s a b i l i t y o f c l a i m / d i s a b l i n g s t a t u s , 2040 
C o n d i t i o n p a r t i a l d e n i a l / s u r g e r y , 1126 
C u r r e n t c o n d i t i o n / o c c u p a t i o n a l d i s e a s e c l a i m , 1315 
D e n i a l i s s u e d l e s s t h a n 10 days b e f o r e h e a r i n g , 1110,1113 
D i r e c t o r ' s noncompliancee o r d e r n o t " a c t u a l l i t i g a t i o n " , 1525 
M e d i c a l c a u s a t i o n / f r e q u e n c y o f t r e a t m e n t , 406 
M e d i c a l s e r v i c e s / a g g r a v a t i o n c l a i m , 1709 
M e d i c a l s e r v i c e s / m e d i c a l s e r v i c e s , 1462,1674,1709 
M e d i c a l t r e a t m e n t / l a t e r b i l l s , 1331 
P a r t y d i d n ' t g e t copy o f l i t i g a t i o n o r d e r , 1418 
R e s p o n s i b i l i t y / r e s p o n s i b i l i t y , 436 
Self-employment income as wages/TTD r a t e , 874 

Noncomplying s t a t u s / n o n s u b j e c t employee i s s u e , 332 
Own M o t i o n TTD cases: d i f f e r e n t t i m e p e r i o d s , 430 
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RES JUDICATA ( c o n t i n u e d ) 
P r i o r S t i p u l a t i o n 

Between d i f f e r e n t p a r t i e s , 1145 
DCS as a c t u a l l i t i g a t i o n , 1154 
DCS o f i n j u r y / o c c u p a t i o n a l d i s e a s e c l a i m (same c o n d i t i o n ) , 1154 
DCS/same i s s u e , 1656 
D e n i a l a f f i r m e d / d e n i a l (new d i a g n o s i s , same c o n d i t i o n ) , 1145 
D e t e r m i n a t i o n O r d e r / N o t i c e o f Cl o s u r e (same d a t e ) , 1046 
L i m i t i n g a c c e p t e d c o n d i t i o n s / c o m p e n s a b i l i t y , 1825 
P e n a l t i e s & f e e s / a g g r a v a t i o n c l a i m , 364 
R e s p o n s i b i l i t y / c u r r e n t c o n d i t i o n , 1211 

RESPONSIBILITY CASES See SUCCESSIVE EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 
F a i l u r e t o s u p e r v i s e , 734 
S t a n d a r d o f r e v i e w , 734 *Bold Page = Court Case* 

SETTLEMENTS & STIPULATIONS 
See a l s o : RES JUDICATA 
C l a i m D i s p o s i t i o n Agreement 

E f f e c t on i s s u e a r i s i n g p r i o r t o CDA l e g i s l a t i o n , 1656 
Order a p p r o v i n g 

A t t o r n e y f e e 
E x t r a o r d i n a r y , 1896 
Former a t t o r n e y ' s , 1622 
Reduced by Board, 1646 
S t i p u l a t i o n s o u t s i d e CDA s a t i s f y Board, 1168 

C a r r i e r ' s Request t o r e j e c t u n t i m e l y , 1009 
C l a i m a n t ' s r e q u e s t f o r d i s a p p r o v a l w i t h d r a w n , 1698 
C l a i m a n t ' s r e q u e s t t o r e j e c t u n t i m e l y , 443 
D r a f t i n g e r r o r , 1009 
No s t a t u t o r y b a s i s t o d i s a p p r o v e ( w i t h d i s s e n t ) , 99 
O b j e c t i o n t o s e t t l e m e n t removed, 601 
O f f s e t c l a u s e , 503 
O r a l argument r e q u e s t e d , d e n i e d , 1896 
P a r t y ' s s i g n a t u r e (DIF D i r e c t o r ) o b t a i n e d , 1631 
Permanent d i s a b i l i t y award p a i d i n f u l l , 222 
"Prepayment c l a u s e " , 327,466,637 
R e c o n s i d e r a t i o n r e q u e s t d e n i e d , 1226 
R e c o n s i d e r a t i o n r e q u e s t g r a n t e d , 859,1168 
Unreasonable as " m a t t e r o f law" d i s c u s s e d , 99,157 

Order d i s a p p r o v i n g 
A c c e p t e d c o n d i t i o n , i d e n t i f i c a t i o n r e q u i r e m e n t , 176 
A t t o r n e y f e e 

A m b i g u i t y , 1367 
C a l c u l a t i o n o f where o f f s e t i n v o l v e d , 1778,1897 
E x t r a o r d i n a r y , o r e x c e s s i v e , 194,676,886,1187,1517,1615,1616,1620,1705, 

1716,1744,1778,1961 
S t r u c t u r e d s e t t l e m e n t , 1517,1620,1645,1863 
U n s p e c i f i e d , 879 

Change made w i t h o u t a l l p a r t i e s s i g n i n g , 507 
Cl a i m numbers i n c o r r e c t , 1716 
"Claim summary s h e e t " , none, 24 
C l a i m a n t ' s r e q u e s t f o r , 157,582,1641 
C o n t i n g e n c y , subsequent e v e n t , 102 
C o n s i d e r a t i o n 

Amount l e s s overpayment: a m b i g u i t y , 886,1316 
" C o n f i d e n t i a l s e t t l e m e n t " , 879 
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SETTLEMENTS & STIPULATIONS ( c o n t i n u e d ) 
C l a i m D i s p o s i t i o n Agreement ( c o n t i n u e d ) 

Order d i s a p p r o v i n g ( c o n t i n u e d ) 
C o n s i d e r a t i o n ( c o n t i n u e d ) 

C o n t i n g e n c y c l a u s e , 525 
M u l t i p l e c l a i m s : See M u l t i p l e c l a i m s , t h i s h eading 
S i n g l e b a r g a i n : p r o p e r & improper r e l e a s e s , 819 
S t r u c t u r e d s e t t l e m e n t , 1517 
TTD l e g a l l y owed as, 676 
U n c l e a r : summary sheet v s . CDA, 298,525 
Waiver ( p a r t i a l ) o f f u t u r e t h i r d p a r t y l i e n , 991 

DCS i n c l u d e d i n agreement, 148,1688,1798 
E x h i b i t s : i n c o r p o r a t e d by r e f e r e n c e b u t n o t p r e s e n t , 982 
I d e n t i f i c a t i o n o f b e n e f i t s r e l e a s e d r e q u i r e m e n t , 225 
I n t e n t u n c l e a r : summary sheet vs. CDA, 298,525 
I n v e s t m e n t o f c o n t r a c t u a l r i g h t s , remedies, 262 
L i m i t a t i o n on m e d i c a l s e r v i c e s 

B i l l s t o be p a i d f r o m CDA proceeds, 1689 
B i l l s t o be s u b m i t t e d t o p r i v a t e h e a l t h c a r r i e r f i r s t , 299 
C h a r a c t e r i z a t i o n as " p a l l i a t i v e " c a r e , 219 
C h i r o p r a c t i c t r e a t m e n t s p e c i f i e d , 100 
C o n s e q u e n t i a l c o n d i t i o n s ( p o t e n t i a l ) r e l e a s e d , 47,1688 
" C o n s i d e r a t i o n " i n c l u d e s v a l u e f o r , 109 
D e c l a r a t i o n t h a t c l a i m a n t m e d i c a l l y s t a t i o n a r y , 1365 
Denied s e r v i c e s r e l e a s e d , 1520 
F u t u r e c l a i m s f o r m o d i f i c a t i o n o f home o r v e h i c l e , 1731 
G e n e r a l l y , 253,1798 
To one c l a i m ( m u l t i p l e accepted c l a i m s ) , 46 
To one c o n d i t i o n , 253 
S u r g e r y l i m i t a t i o n s , 1806 *Bold Page = Court Case* 

Merger o f "any and a l l " c l a i m s , 45. 
M i s r e p r e s e n t a t i o n , i n t e n t i o n a l , 61 
M i s s i n g r e q u i r e d i n f o r m a t i o n , 152,177,299,676,1961 
M u l t i p l e c l a i m s 

Merger, "any and a l l c l a i m s " , 45 
M i s s i n g r e q u i r e d i n f o r m a t i o n , second c l a i m , 157,1716 
S e p a r a t e c o n s i d e r a t i o n s r e q u i r e m e n t , 48,999 

N o t i c e t o c l a i m a n t r e q u i r e m e n t 
B o l d f a c e p r i n t , 188,225,253,294,299 
I n c o r p o r a t i o n , 177,253,581,1615 
P r o v i s i o n o f , 45,157,500 

"Order" c l a u s e m i s s i n g , 148,176,177,188,194,262,299,886 
P a r t y ' s s i g n a t u r e (DIF D i r e c t o r ' s ) , m i s s i n g , 335,886,1007,1086 
Payment upon d e a t h c l a u s e : i n c o n s i s t e n c i e s , 294,459 
R e c o n s i d e r a t i o n 

No new i n f o r m a t i o n a l l o w e d , 1209,1226 
Time t o r e q u e s t , 1893 
Vs. r e v i s e d agreement, 1209 

Release o f 
A c c e p t e d c l a i m ; no c o n s i d e r a t i o n , 46 
Denied c l a i m , c o n d i t i o n , o r b i l l s , 24,47,244,1067,1081 
Permanent d i s a b i l i t y award: terms u n c l e a r , 643 
Reemployment r i g h t s , 819 
" R e l a t e d m a t t e r s " : i n t e n t u n c l e a r , 491 
Unemployment b e n e f i t s , 819 

Repayment c l a u s e , 102,1150 
S i g n a t u r e s , o r i g i n a , r e q u i r e m e n t , 1615,1731 
T r a n s l a t i o n , Spanish: i n c o r p o r a t i o n , .583,1368 
TTD, a m b i g u i t y as t o , 1367 
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SETTLEMENTS & STIPULATIONS ( c o n t i n u e d ) 
C l a i m D i s p o s i t i o n Agreement ( c o n t i n u e d ) 

Order d i s a p p r o v i n g ( c o n t i n u e d ) 
Unreasonable as m a t t e r o f f a c t , 47,48 
Unreasonable as m a t t e r o f law> 299 
V o c a t i o n a l s e r v i c e s , a m b i g u i t y , 1367 

V o i d 
R e q u i r e d s i g n a t u r e (DIF) n o t o b t a i n e d , 1631 

D i s p u t e d C l a i m S e t t l e m e n t 
As f i n a l judgement, 1656 
C o n d i t i o n v s . s e r v i c e s , 745 
Set a s i d e *Bold Page = Court Case* 

Noncomplying employer c l a i m , 2055 
S t a n d i n g t o c h a l l e n g e , 2055 

Piecemeal s e t t l e m e n t pending r e v i e w ( m u l t i p l e c a r r i e r s ) , 1181 
S t i p u l a t e d agreement 

C o n d i t i o n a l agreement ( r a t e per degree, PPD), 1618,1802 
D i s a p p r o v e d 

A t t o r n e y f e e i n a d d i t i o n t o p e n a l t y , 1958 
Fee o u t o f compensation when d e n i a l r e s c i n d e d , 1958 

Enforcement, 1041 
P e n a l t i e s , f a i l u r e t o comply, 471 

Reimbursement, m e d i c a l s e r v i c e s : i n t e r p r e t a t i o n , 471 

SUBJECT WORKERS See COVERAGE QUESTIONS 
SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 

A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l exposure 
A g g r a v a t i o n f o u n d , 113,178,237,389,518,589,758,865,875,908,914,926,1033, 

1064,1068,1189,1211,1457,1466,1807,1918,2062 
Burden o f p r o o f 

Pre-1990, 87,113,178,237,240,357,589,758,865,926,1120,1211,1276,1457, 
1629,1918,1976,2062 

1990 amendments, 1678,1741 
C o m p e n s a b i l i t y conceded 

A g g r a v a t i o n c l a i m accepted; new c l a i m sought, 518,1387 
Both d e n i a l s a f f i r m e d , 1074 
One c l a i m DCS'd, 722 
.307 Order e n t e r e d : e f f e c t on c o m p e n s a b i l i t y i s s u e , 926 

C o m p e n s a b i l i t y n o t conceded 
Absence o f .307 Order, e f f e c t o f , 1169 
Burden o f p r o o f , 16,87,178,180,237,300,512,1120,1154,1276 
New i n j u r y f o u n d , 512,720 
One c a r r i e r concedes, 180 
Withdrawn d e n i a l o f r e s p o n s i b i l i t y , 1169 

L e f t - s i d e d i n j u r y causes r i g h t - s i d e d c o n d i t i o n on 2nd j o b , 1068 
N e i t h e r c l a i m compensable, 16,180,240,300,992,1466 
New i n j u r y o r o c c u p a t i o n a l d i s e a s e found, 87,223,357,1055,1120,1244,1276, 

1466,1629,1678 
One c a r r i e r d i s m i s s e d : e f f e c t on o t h e r , 992 
One c l a i m a c c e p t e d , 1244 
One c l a i m DCS'd: e f f e c t on r e m a i n i n g c a r r i e r s , 1181 
One employer, m u l t i p l e c a r r i e r s , 1999 
One i n s u r e r / e m p l o y e r , 908 
P r e c l o s u r e d e n i a l i m p e r m i s s i b l e , 436 

A p p o r t i o n m e n t between c a r r i e r s , 512 
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SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES ( c o n t i n u e d ) 
J o i n d e r 

M o t i o n f o r , t i m i n g o f , 1466 
Or d e r s o f , v a c a t e d , 1466 
Requirement t o s h i f t r e s p o n s i b i l i t y , 1322,1999 

L a s t i n j u r i o u s exposure r u l e 
A p p o r t i o n m e n t i s s u e v s . a l l l i a b i l i t y w i t h r e s p o n s i b l e c a r r i e r , 1360,2145 
Burden o f p r o o f , 478,944,950,997,1621,1661,1976,2052 
Date o f d i s a b i l i t y , 209,478,944,950 
E a r l i e r employer r e s p o n s i b l e , 209,1473 
J o i n d e r o f e a r l i e r c a r r i e r , whose d u t y , 1284 
L a t e r employer r e s p o n s i b l e , 478,944,950,997,1284,1621,1661,2145 
No c l a i m compensable, 180 
Not a p p l i c a b l e , 87 5 
One c l a i m DCS'd, 1360 
One employer, m u l t i p l e c a r r i e r s , 1284 

M u l t i p l e a c c e p t e d c l a i m s *Bold Page = Court Case* 
G e n e r a l l y , 113,1211 
One c l a i m i n open s t a t u s , 460 

Oregon/Federal exposure ( o r v i c e v e r s e ) , 1,132,254,1222 
O r e g o n / o u t - o f - s t a t e c l a i m , 1523,2134 
Reimbursement between c a r r i e r s , 103,512,926 
R e s p o n s i b i l i t y a n a l y s i s i n a p p r o p r i a t e , 415 
St a n d a r d o f r e v i e w , 127,389,726,926,1033,1074,1211,1276,1309,1457,1473 

TEMPORARY TOTAL DISABILITY 
E n t i t l e m e n t 

A g g r a v a t i o n c l a i m 
G e n e r a l l y , 169,648 
M e d i c a l v e r i f i c a t i o n r e q u i r e m e n t 

H o s p i t a l i z a t i o n as, 585 
Lay e v i d e n c e v s . , 935 
S u r g e r y as, 213 

Evidence t o s u p p o r t , 1047,1342 
F i r e d f o r r e a s o n u n r e l a t e d t o i n j u r y , 942 
F u l l r e l e a s e r e t r o a c t i v e l y changed, 942 
Lay v s . m e d i c a l e v i d e n c e , 1342 
L i t i g a t i o n o r d e r , 278,379,492 
M e d i c a l a u t h o r i z a t i o n , 679,1683 
S u b s t a n t i v e v s . p r o c e d u r a l , 213,273,492,1114,1794 
Unappealed D e t e r m i n a t i o n Order, e f f e c t o f , 1183 
W i t h d r a w a l f r o m l a b o r market i s s u e 

A g g r a v a t i o n c l a i m , 136,169,213,935,1415 
I n a b i l i t y t o seek work, 373 
Labor s t r i k e , 231,285,288 
L a y o f f , 136 
Not s e e k i n g work a t a g g r a v a t i o n , 22,935 
R e c e i v i n g unemployment b e n e f i t s , 136 
R e c e i v i n g v o c a t i o n a l a s s i s t a n c e , 585 
Seasonal work, 744 
S t i p u l a t i o n ( p r i o r ) t o w i t h d r a w a l , 169 

Work r e l e a s e w i t h d r a w n , 1116 
I n t e r i m compensation 

A g g r a v a t i o n c l a i m 
N o t i c e , 460,1442,1883,1939 
R e f e r e e ' s o r d e r , 375 
Worsened c o n d i t i o n r e q u i r e m e n t , 596 
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TEMPORARY TOTAL DISABILITY ( c o n t i n u e d ) 
I n t e r i m compensation ( c o n t i n u e d ) 

O r i g i n a l c l a i m 
C l a i m a n t r e c e i v i n g TTD i n a n o t h e r c l a i m , same c a r r i e r , 958 
I n c l u s i v e d a t e s , 908,950,1253,1477 
Labor s t r i k e , 327 
"Leave work" r e q u i r e m e n t , 59 
N o t i c e , i n j u r y , 1477 
N o t i c e , o c c u p a t i o n a l d i s e a s e c l a i m , 273,455,950 
T i m e l i n e s s d e n i a l f o l l o w e d by s u b s t a n t i v e d e n i a l , 1253 

P e n a l t y i s s u e 
Employer knowledge imputed t o c a r r i e r , 950 
F a i l u r e t o pay 

Conduct r e a s o n a b l e , 136,288,1883,2016 
Conduct u n r e a s o n a b l e , 213,455,492,744,908,1114,1293,1794,2043 
" L i t i g a t i o n o r d e r " t r i g g e r i n g d u t y t o pay d i s c u s s e d , 2016 
R e f e r e e l a c k j u r i s d i c t i o n , 278,379 

I n t e r i m compensation i s s u e , 59,169,273,373,375,455,460,489,585,648,857,908 
L a t e payment i s s u e , 994 
Rate i s s u e , 183,375,1683 
T e r m i n a t i o n i s s u e , 1522 

Rate 
A g g r a v a t i o n c l a i m , 375 
Assumed wage, 2 *Bold Page = Court Case* 
Cost o f l i v i n g a d j u s t m e n t , 1709 
"Extended gaps" d i s c u s s e d , 623,752,1776,1920 
I n c e n t i v e pay, 2114 
I n j u r y d u r i n g ATP, 1301 
O n - c a l l employee, 1431 
O v e r t i m e , 1683 
S a l a r y p l u s c o n s i d e r a t i o n i s s u e , 1431 
S t a t u t e v s . A d m i n i s t r a t i v e Rule, 1321 
V a r y i n g h o u r s , 1321 

R e d u c t i o n based on n o n - r e s i d e n t a l i e n s t a t u s , 1692 
Temporary p a r t i a l d i s a b i l i t y 

M o d i f i e d j o b b e g i n s a f t e r s t r i k e , 288 
M o d i f i e d work o f f e r e d a t d i s t a n t l o c a t i o n , 288 
P h y s i c i a n ' s r e l e a s e t e n t a t i v e , 285 
Rate c a l c u l a t i o n , 1114 
Requirements f o r , 1125,1293,2043,2151 
V o l u n t e e r , assumed wage, r e t u r n s t o work, 2 

T e r m i n a t i o n 
R e g u l a r v s . m o d i f i e d r e l e a s e , 492 
U n i l a t e r a l 

New law a p p l i e d , 1907 
Release t o r e g u l a r work i s s u e , 1293,1907 
Seasonal l a y o f f d a t e used, 744 

THIRD PARTY CLAIMS 
A t t o r n e y f e e s f o r unreasonable conduct, 338 
C a r r i e r ' s l i e n 

R eserves, r o l e o f , 63 
M i n o r c h i l d r e n ' s b e n e f i t s , 338 
Fraud c l a i m : a t t o r n e y f e e s f o r , 650 

"Compensable i n j u r y " d i s c u s s e d , 2038 
D i s t r i b u t i o n i s s u e 

C a r r i e r ' s l i e n 
A t t o r n e y f e e awarded f o r i n c r e a s e d PPD, 817 
C a r r i e r r e c o v e r y f r o m independent l a w s u i t s as o f f s e t , 1352 
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THIRD PARTY CLAIMS ( c o n t i n u e d ) 
D i s t r i b u t i o n i s s u e ( c o n t i n u e d ) 

C a r r i e r ' s l i e n ( c o n t i n u e d ) 
"Compensation" d i s c u s s e d , 1726,1770 *Bold Page = Court Case* 
E x p e n d i t u r e s due t o m a l p r a c t i c e , 496 
F u t u r e e x p e n d i t u r e s ; p o s t - d i s t r i b u t i o n i s s u e , 1484,1726 
G e n e r a l damages s u b j e c t t o , 1356 
Recovery f r o m spouse v s . minor c h i l d r e n ' s shares, 338,684 
Rei m b u r s a b l e expenses i s s u e (IME), 918,1770 
S e t t l e m e n t o f l e g a l m a l p r a c t i c e a c t i o n , 2097 
Unreimbursed c o s t s ( f u t u r e ) , 1726 
Waiver o f , 1726 

I m p e r m i s s i b l e d i s t r i b u t i o n , 376,918 
J u r i s d i c t i o n : Board v s . Probate C o u r t , 842 
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B i l o d e a u , Rhonda L. . 41 Van N a t t a 11 (1989) 209 
B i r d , Raymond R.. 42 Van N a t t a 1292 (1990) 1709 
B l i n k h o r n . E r n e s t C.. 42 Van N a t t a 2597 (1990) 1325 
Boehm, Ronald G.. 42 Van N a t t a 1059 (1990) 605,1787 
Boqqs, R a n d a l l W. . 42 Van N a t t a 2883 (1990) 1067 
Bond, Donald P. . 40 Van N a t t a 361 (1988) 496,1484 
B o r r e q o , E d d i e , 42 Van N a t t a 2661 (1990) 1260 
Bowen, L a r r y L. . 43 Van N a t t a 1164 (1991) 1950 
Bowers. James P. . 41 Van N a t t a 1967 (1989) 300,1169 
Bowman. Denise K.. 40 Van N a t t a 363 (1988) 8,1269 
Bover. D a v i d K.. 43 Van N a t t a 561 (1991) 830,1154,1804,1807,1827, 

1887,1902 
Bradshaw-Coe. G e r a l d i n e . 43 Van N a t t a 518 (1991) 1387 
Branham, Sandra, 40 Van N a t t a 1267 (1988) 1359 
Brence. C h a r l e s T. . 41 Van N a t t a 1429 (1987) 915 
B r i s t o l , L v n d i a M. . 42 Van N a t t a 1069 (1990) 1437 
B r i t t o n , Judy A. , 37 Van N a t t a 1262 (1985) 316,1435,1457 
Brooks. S i d n e y M.. 38 Van N a t t a 925 (1986) 190,1007 
Brooks-Lusk, Cindy L.. 43 Van N a t t a 1235 (1991) 1875 
Brown, B a r b a r a P. . 42 Van N a t t a 831 (1989) 1191 
Brown, S h i r l e y M.. 40 Van N a t t a 879 (1988) 421,478,561,1021,1120,1205, 

1221,1244,1750 
B r o v l e s . Renia. 42 Van N a t t a 1203 (1990) 1435 
Brunner. M a r t h a L.. 42 Van N a t t a 2587 (1990) 1162,1173,1195,1864,1926 
Brusseau. James P.. 43 Van N a t t a 541 (1991) 1123,1713 
B r y a n t . R i c h a r d T. . 40 Van N a t t a 1802 (1988) 1382 
Buchanan, D a v i d P., 43 Van N a t t a 1187 (1991) 1744 
Burg, Steven P. . 42 Van N a t t a 121 (1990) 926,1169 
Bvrd, P a r l e n e J. . 42 Van N a t t a 1029 (1990) 605 
Cadieux. C i n d i A. . 41 Van N a t t a 2259 (1989) 578,897,930,1178,1303,1889 
Cage. Kenneth. 43 Van N a t t a 487 (1991) 1074,1789 
C a l d e r , John A. . 42 Van N a t t a 977 (1990) 605 
C a l l . P o n a l d L.. 39 Van N a t t a 672 (1987) 1228,1239,1377 
C a l l i h a n , L o r e n . 41 Van N a t t a 1449 (1989) 641,1188 
Campbell, Leo G. , 43 Van N a t t a 1087 (1991) 1237,1257 
Campoz. Jimmy M.. 42 Van N a t t a 903 (1990) 821,1462,1527 
C a r l s o n , Herman M. . 43 Van N a t t a 963 (1991) 1883 
C a r r . I o l a P. , 42 Van N a t t a 1272 (1990) 1431 
C a r r a s c o , Yolanda. 42 Van N a t t a 2289 (1990) 1741 
Casperson, R o b e r t . 38 Van N a t t a 420 (1986) 1269,1803,1960 
C a v i l , R o b e r t L. , 39 Van N a t t a 721 (1987) 376,650,918,1352,1356,1484, 

1726,1770 
Centeno, R i c h a r d C. , 41 Van N a t t a 619 (1989) 471 
Cervantes-Ochoa, S a l v a d o r . 42 Van N a t t a 2716 (1990) . 62 
C h a f f e e , Ronald D.. 39 Van N a t t a 1135 (1987) 1107,1161,1381,1708,1796, 

1800,1921 
Chambers. S t e v e . 42 Van N a t t a 524 (1990) 897,1883 
Chambliss, Cleophas C.. 43 Van N a t t a 904 (1991) 1162,1262,1900 
Chandler, C. B e r n i c e . 43 Van N a t t a 899 (1991) 932,1853 
Chard, Mary G. . 39 Van N a t t a 786 (1987) 55,598 
C h a r p i l l o z . Peggy S.. 42 Van N a t t a 125 (1990) 119,270 
Chase, Helen M. . 42 Van N a t t a 1850 (1990) 631 
Chase. K r i s t i L.'. 42 Van N a t t a 1247 (1990) 18,1235,1875 
Chavez, R u d o l f o . 41 Van N a t t a 2127 (1989) 278 
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C h i l d e r s . E a r l F. , 40 Van N a t t a 481 (1988) 1293,1930 
C i s n e r o s . D a v i d L. , 43 Van N a t t a 240 (1991) 518 
C l a n c y , Mark S. , 43 Van N a t t a 578 (1991) 631 
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Clow, Angela V. , 34 Van N a t t a 1632 (1982) 1462 
Cochran, R o b e r t E., 41 Van N a t t a 329 (1989) 1322 
Cochrane, Anthony E., 42 Van N a t t a 1619 (1990) 1171 
C o d y - M i l l e r , Diana L., 43 Van N a t t a 100 (1991) 1365 
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Combs. J u l i a n H. , 43 Van N a t t a 327 (1991) 466,637 
Comeau, Andrew R., 42 Van N a t t a 1630 (1990) 16,1211 
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Coon, O l i v e r F. , 42 Van N a t t a 1845 (1990) 43,585 
Co r d e r o , Amparo, 42 Van N a t t a 420 (1990) ...1401 
C r a i g , Bruce D. , 37 Van N a t t a 1143 (1985) 292 
C r a w f o r d , E l l e n L., 41 Van N a t t a 1257 (1989) 11,40,846,1010,1038,1087, 

1237,1257,1412 
C r a w f o r d , E l l e n L., 41 Van N a t t a 1362 (1989) 1257,1412 
Crawley. Dannie W., 43 Van N a t t a 1796 (1991) 1800 
C r i c k . B e t s y C. , 42 Van N a t t a 1198 (1990) 1911 
C r i p e , L l o y d L. , 41 Van N a t t a 1774 (1989) 83,104,142,144,237,312,319, 

323,380,578,686,857,863,944,970,1000,1191,1462,1745,2076 
C r i s t , M i c h a e l E. , 42 Van N a t t a 1093 (1990) 474 
Crowley, L l o y d G. , 43 Van N a t t a 40 (1991) 1416 
Cudaback, Nancy E., 37 Van N a t t a 1580 (1986) 9,127,552,589,631,942,970, 

1028,1388,1735,1866,1902 
Cudaback, Nancy E., 38 Van N a t t a 423 (1986) 9,127,552,589,631,942,970, 

1028,1388,1735,1866,1902 
C u r i e l , Jose, 42 Van N a t t a 2328 (1990) 657 
C u t s f o r t h , Shawn, 35 Van N a t t a 515 (1983) 918 
D a l y . Thelma A. , 41 Van N a t t a 1494 (1989) 123 
Damm, C a r o l e J. , 42 Van N a t t a 225 (1990) 515,950 
Damm, C a r o l e J. , 43 Van N a t t a 1804 (1991) 1984 
D a u g h e r t v , D a r i l v n , 43 Van N a t t a 262 (1991) 1150 
D a v i s . C h r i s t i n e L., 42 Van N a t t a 397 (1990) 1171,1228 
D a v i s . Donald D. . 40 Van N a t t a 2000 (1988) 389,589 
D a v i s , Ronald L. , 42 Van N a t t a 2077 (1990) 389,1033,1211,1276 
D a v i s , Ronald W. , 42 Van N a t t a 1213 (1990) 926,1033,1169 
D a v i s o n , M i c h a e l W., 42 Van N a t t a 1820 (1990) 631 
Dav i s o n . S h e i l a A. , 42 Van N a t t a 2350 (1990) 135,1811 
Dean. P r i s c i l l a O. , 42 Van N a t t a 1573 (1990) 549 
DeMarco, Steven M. , 38 Van N a t t a 886 (1986) 1041 
Den n i s , J e f f r e y D. , 43 Van N a t t a 857 (1991) 930,1047,1270,1883 
Denton. D a v i d w. , 43 Van N a t t a 1033 (1991) 1221 
Denue. Paul E. . 42 Van N a t t a 44 (1990) 1035 
Derby, R o b e r t E. , 41 Van N a t t a 405 (1989) 278 
D e r r i c k , Kenneth R. , 42 Van N a t t a 274 (1990) 1962 
Despain, A l v i n H. , 40 Van N a t t a 1823 (1988) 190,1303 
D i c k i n s o n , Roger J . , 42 Van N a t t a 818 (1990) 217 
D i c k s o n , Ronald V., 42 Van N a t t a 1102 (1990) 11,346,368,549,672,890,911, 

950,1010,1038,1412 
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D i e h r , R o b e r t L. . 41 Van N a t t a 496 (1989) 1136 
Dobbs, Tom E. . 35 Van N a t t a 1332 (1983) 94 
D o l l a r h i d e . Ted G. . 42 Van N a t t a 1762 (1990) 220 
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Duqan. T i m o t h y . 39 Van N a t t a 388 (1987) 364 
Dunbar. A r l o W. . 40 Van N a t t a 366 (1988) 338 
Dunlap. Ronald. 43 Van N a t t a 982 (1991) 999 
Dunn. B a r r y . 42 Van N a t t a 1964 (1990) 1702 
Dunn. B r i a n L. . 43 Van N a t t a 1673 (1991) 1883 
Dupape. P h y l l i s I . . 41 Van N a t t a 2427 (1989) 612 
D u r e t t e , Lawrence A.. 42 Van N a t t a 413 (1990) 1183 
E a r l . Ronald C. . 42 Van N a t t a 5 (1990) 1205 
Earp. L e r o v W. . 42 Van N a t t a 1575 (1990) 1460 
E b b e r t . R o b e r t G. . 40 Van N a t t a 67 (1988) 820 
Ednev. Joseph M.. 43 Van N a t t a 163 (1991) 166,1449 
E q q l e s t o n , Edvthe P.. 42 Van N a t t a 1526 (1990) 887 
E l i c k e r . John T. . 40 Van N a t t a 68 (1988) 1726 
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E r w e r t , S t even A. . 42 Van N a t t a 2850 (1990) 1309 
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Evans. Shannon M. . 42 Van N a t t a 227 (1990) 190 
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F a l l i n e . D a r r e l l K. . 42 Van N a t t a 919 (1990) 1079 
F a r n w o r t h , H a l L. . 42 Van N a t t a 1674 (1990) 231 
F l e m i n g . D a v i d L. . 38 Van N a t t a 1321 (1986) 94 
F l e m i n g , M i c h e l l e , 41 Van N a t t a 887 (1989) 159,1202 
F i s h e r . Lena M. . 41 Van N a t t a 2221 (1989) 541 
F i s h e r . Randy. 42 Van N a t t a 635 (1990) 159,244 
F i t z s i m o n d s , D a v i d E. . 42 Van N a t t a 2362 (1990) 394 
Ford. Edna R. . 42 Van N a t t a 45 (1990) 270,1942 
F o r e l l . M i l t o n D. . 41 Van N a t t a 2194 (1989) 1850 
F o r r e s t e r , H a r r y E., 43 Van N a t t a 1480 (1991) 1522,1631,1749,1794,1816, 
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Foss, J e r r y H.. 43 Van N a t t a 48 (1991) 157,879,991,999 
Fout. C a r o l y n D. . 42 Van N a t t a 2812 (1990) 976 
Fox, F r e d e r i c k . 43 Van N a t t a 197 (1991) 446,956 
French, John K. . 43 Van N a t t a 836 (1991) 1123,1202,1299,1939 
Fre s h . Duane. 42 Van N a t t a 864 (1990) 278 
F u c h s - P e r r i t t e . L i n d a A., 43 Van N a t t a 926 (1991) ... 1169,1276 
Gabel, Guv M. . 42 Van N a t t a 2514 (1990) 1321 
G a b r i e l , J i l l M., 35 Van N a t t a 1224 (1983) 923,1250,1333,1337,1624, 

1718 
Ga l a n o p o u l o s . John. 34 Van N a t t a 615 (1982) 496 
Gans. J e n e t t a L. . 41 Van N a t t a 1791 (1989) 1276 
Gant. C a r o l y n J. . 39 Van N a t t a 471 (1987) 918,1770 
G a n t t . J o s e p h i n e M. . 42 Van N a t t a 483 (1990) 1221 
G a r c i a , F r a n c i s c a . 42 Van N a t t a 2050 (1990) 113 
G a r c i a , Juan A. , 42 Van N a t t a 2632 (1990) 110 
G a r r i s o n , D a v i d G. . 42 Van N a t t a 1612 (1990) 1109 
Garver. John R. , 42 Van N a t t a 844 (1990) 1918 
G a s p e r i n o , J u l i e K.. 43 Van N a t t a 1151 (1991) 1505,1810,1831,1913,1931 
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Gates, D a v i d E. , 40 Van N a t t a 798 (1988) 72,527 
Gates, Mary J. , 42 Van N a t t a 1813 (1990) 1923 
Gaudio, Eugene P. , 43 Van N a t t a 24 (1991) 45 
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Geimer, Mark S., 40 Van N a t t a 985 (1988) 1136 
G e n t r y , Frances, 40 Van N a t t a 1697 (1988) 631 
G e r l a c h , R o b e r t T., 36 Van N a t t a 293 (1984) 1356 
G i l c h e r , Stephen L., 43 Van N a t t a 319 (1991) 1288,1393 
G i l l , R i c h a r d , 37 Van N a t t a 1262 (1985) 1125 
G i n g e r y , Bruce H., 41 Van N a t t a 2428 (1989) 1480 
G i n t h e r . Steven M. , 42 Van N a t t a 526 (1990) 1667 
G l e n z e r , B a r b a r a J . , 42 Van N a t t a 1879 (1990) 667 
G l o v e r , Robin M., 42 Van N a t t a 1081 (1990) 904 
Goins, Rosemary, 41 Van N a t t a 1340 (1989) 8 
Gonsalves, R i c h a r d A., 42 Van N a t t a 1787 (1990) 446,1821 
Goodman, Jane, 38 Van N a t t a 1374 (1986) 1692 
G o o d r i c h , H a t t i e L. , 42 Van N a t t a 1752 (1990) 410 
Gordon, R o c h e l l e M., 40 Van N a t t a 1808 (1988) 1712 
Goudy, Mary L. , 42 Van N a t t a 1140 (1990) 950 
G r a n t , D a v i d F. , 42 Van N a t t a 865 (1990) 558,1878 
Graves, D i l l a r d J . , 42 Van N a t t a 2574 (1990) ....1183 
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Greene, Darcv M. , 42 Van N a t t a 1372 (1990) 1811 
Greenough, E l s i e B., 43 Van N a t t a 1859 (1991) 1934 
Greer, R o b e r t E., 43 Van N a t t a 650 (1991) 1770 
Gregg, Thomas R. , 35 Van N a t t a 1687 (1983) 94 
G r i b b l e , Brad T. , 37 Van N a t t a 92 (1985) 319,323,527,552,1136 
G r i f f i t h , C l a r k D. , 42 Van N a t t a 1112 (1990) 1767,1968 
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Hays. A l l e n W. , J r . , 37 Van N a t t a 1179 (1985) 1400 
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Henderson. Leonard. 40 Van N a t t a 31 (1988) 496,1484 
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Horsey. I n e z . 42 Van N a t t a 331 (1990) 1741 
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I p o x , Sharon A. . 42 Van N a t t a 1568 (1990) 205 
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Stone, Sidney A. . 31 Van N a t t a 84 (1981) 1692 
S t o r e y , Nancy V., 41 Van N a t t a 1951 (1989) 1191 
S t r a z i , Randy, 42 Van N a t t a 1116 (1990) 1171 
S t r y k e r , Steven L. . 42 Van N a t t a 149 (1990) 965 
S u l l i v a n , Edward L. , 43 Van N a t t a 932 (1991) 1288,1426 
S u l l i v a n , Lawrence N., 39 Van N a t t a 88 (1987) 1171 
Summers, Vernon E., 42 Van N a t t a 2355 (1990) 1074 
S u r i n a , Robert D. , 40 Van N a t t a 1855 (1988) 327,503 
Swanger, Thomas L. . 42 Van N a t t a 887 (1990) 679,887,1176 
S z w e b l i k , Henry L. . 42 Van N a t t a 1847 (1990) 1617 
T a l l a n t . John A. . 42 Van N a t t a 939 (1990) 414 
T a t e . James D. , 42 Van N a t t a 112 (1990) 829 
T a y l o r , Duane G. . 43 Van N a t t a 138 (1991) 220 
T a y l o r , George T. , 43 Van N a t t a 676 (1991) 1316 
T e e t e r s , Susan K. , 42 Van N a t t a 1115 (1988) 492,1276 
Thomas, Mary A. , 42 Van N a t t a 1538 (1990) 686 
Thomas. S t e p h a n i e J . , 43 Van N a t t a 1129 (1991) 1175 
Thomas. W i l l i a m J.. 42 Van N a t t a 841 (1990) 90 
Thompson, Bryan, 42 Van N a t t a 1532 (1990) 189 
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T horn, Thomas N.. 42 Van N a t t a 2325 (1990) 1074,1741 
T h o r n t o n , M a r v i n , 34 Van N a t t a 999, 1002 (1982) 376,650,918,1352,1356 
Thorpe, T r a v i s W. . 43 Van N a t t a 1462 (1991) 1674 
Thr a s h , K a t h e r i n e E. . 43 Van N a t t a 846 (1991) 1369 
T i q n e r . Rual E. . 40 Van N a t t a 1789 (1988) 1898 
T i l l m a n , Buddy, 41 Van N a t t a 239 (1989) 466,637,1850 
Todd, R o b e r t L.. 43 Van N a t t a 418 (1991) 1028 
T o o l e , C h a r l e n e . 41 Van N a t t a 1392 (1989) 1352 
T o r r e z , Joanne. 42 Van N a t t a 223 (1990) 1205 
Tosh, Vernon R. . 41 Van N a t t a 2159 (1989) 130 
T r a v i s , P a u l i n e . 37 Van N a t t a 194 (1985) 216 
Traweek. Bobby Jack. 42 Van N a t t a 335 (1990) . 1282,1352 
T r e m l , James J. . 42 Van N a t t a 2594 (1990) 102 
T r u i i l l o , J u l i e A. . 40 Van N a t t a 1892 (1988) 213 
Tug g l e , C a r o l . 42 Van N a t t a 2729 (1990) 72,337 
T u r n e r . Anna M. . 41 Van N a t t a 1956 (1989) .414 
T u r p i n . J o e l D. . 41 Van N a t t a 1736 (1989) .87,209,1215 
T u r p i n . S a l l y M.. 37 Van N a t t a 924 (1985) 1776,1920 
T u t t l e , D a r r e l l D. , 43 Van N a t t a 1210 (1991) 1648 
Underwood, Dennis P.. 43 Van N a t t a 257 (1991) 1226,1392 
Vaqe, C i p r i a n o . 42 Van N a t t a 1117 (1990) 908 
V e a r r i e r , Karen A.. 42 Van N a t t a 2071 (1990) 24,45,48,102,244,262,491, 

819,1081 
Verduzco, M a r i s o l , 42 Van N a t t a 1739 (1990) 1926 
Vernaza, Joseph I . . 42 Van N a t t a 1284 (1990) 477 
V i q a l , L a r r y . 41 Van N a t t a 1266 (1989) 598 
V i o l e t t . George. 42 Van N a t t a 2647 (1990) 852,857,930,1270 
V o e l l e r , P a u l E. . 42 Van N a t t a 1962 (1990) 323 
V o q e l a a r , Mary A. . 42 Van N a t t a 2846 (1990) .30,119,197,208,355,446,882, 

956,1224,1370 
V o l c a v . S h i r l e n e E.. 42 Van N a t t a 2773 (1990) 527 
V o l l e n d r o f f , S t e p h a n i e L., 42 Van N a t t a 945 (1990) .. 1377 
V o l l e r , Raymond S. . 43 Van N a t t a 72 (1991) 1900 
V o r d e r s t r a s s e . D a v i d L.. 41 Van N a t t a 2118 (1989) ...922 
Waasdorp, D a v i d L. . 38 Van N a t t a 81 (1986) 364 
Wagner. K a t h r v n P.. 42 Van N a t t a 1981 (1990) 103 
Waldrupe, Gary L. . 42 Van N a t t a 2623 (1990) 1864 
Walker, I d a M., 43 Van N a t t a 1402 (1991) 1502,1505,1631,1638,1642, 

1664,1673,1678,1735,1741,1749,1764,1810,1825,1837,1841,1843,1870,1881,1883, 
1889,1907,1924,1928,1931,1946,1950,1956 

Walker. Teresa L.. 41 Van N a t t a 2283 (1989) 414,908 
Ward, H a r o l d D. . 42 Van N a t t a 381 (1990) 1293 
Warner, L i n d a . 43 Van N a t t a 159 (1991) 244,1202 
Warren. Mary S. , 42 Van N a t t a 2878 (1990) 373 
W a t k i n s - A u b e r t , Sharon, 42 Van N a t t a 2093 (1990) 1365,1731 
Webb. Andv. 40 Van N a t t a 586 (1988) 38,103,568 
Webb, M a r i o n R. . 37 Van N a t t a 750 (1985) 316 
Webb. Reine R. . 42 Van N a t t a 477 (1990) 278 
Weber, R o b e r t E. . 41 Van N a t t a 1739 (1989) 316,1198 
Webster. Wade A. . 42 Van N a t t a 1707 (1990) 90,135,394,452 
W e i d l e , Mark, 43 Van N a t t a 855 (1991) 1151,1505,1623,1678,1837, 

1843,1931 
W e l t z , W i l l i s N. . 43 Van N a t t a 110 (1991) 360 
Whi t e . T o b e r t L. . 42 Van N a t t a 2832 (1990) 380 
Whitney. James D.. 37 Van N a t t a 1463 (1985) 850,1650,1704,1895 
Wigger, O l l i e D.. 43 Van N a t t a 261 (1991) 1309,1437 
W i l e y , James H. . 43 Van N a t t a 86 (1991) 418,1028 
W i l k e n s o n . Eugene H. . 42 Van N a t t a 2551 (1990) 1198 
W i l k i n s o n , Donald W. . 37 Van N a t t a 937 (1985) 1014 
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Case Page ( s ) 

W i l l i a m s , A r b r a , 43 Van N a t t a 142 (1991) 1835 
W i l l i a m s , Robert B., 38 Van N a t t a 119 (1986) 817 
W i l l i s , L i l l i e M. , 42 Van N a t t a 1923 (1990) 686 
W i l l m a n , Thomas W. , 42 Van N a t t a 304 (1990) 1276 
W i l s o n , D e r w i n W., 43 Van N a t t a 360 (1991) 1260 
W i l s o n , Donna J. , 42 Van N a t t a 1026 (1990) 1240,1767 
W i l s o n , Jimmie L. , 42 Van N a t t a 2526 (1990) 418,631,1900 
W i l s o n , Jon F. , 42 Van N a t t a 2595 (1990) 518,1387 
W i l s o n , Tana, 40 Van N a t t a 476 (1988) 364,406 
Wise, L i n d a L. , 42 Van N a t t a 115 (1990) 113,223,237,357,389,512, 

589,758,865,875,944,950,1109,1120,1976 
Witham, Judy, 40 Van N a t t a 1982 (1988) 300,926,1169 
Wood, Donald H. , 42 Van N a t t a 1522 (1990) 1106 
Wood, W i l l i a m E. . 40 Van N a t t a 999 (1988) 610,1246,1253,1876,1898 
Woodraska, Glenn L. , 41 Van N a t t a 1472 (1989) 1110,1129 
Woodward, Joseph L. , 39 Van N a t t a 1163 (1987) 87,300,926,1120 
Worden, K e l l y B. , 41 Van N a t t a 1758 (1989) 123 
W r i g h t , D i c k A. , 42 Van N a t t a 1156 (1990) 1466 
W r i g h t , L i n d a F. , 42 Van N a t t a 2570 (1990) 654,1162,1811,1968 
W u e l l e t t , Thomas A., 42 Van N a t t a 1927 (1990) 132 
W v t c h e r l e v , Ronald P., 42 Van N a t t a 1713 (1990) 18,1244 
Yancey, Donna, 42 Van N a t t a 2651 (1990) 520 
Y b a r r a , Manuel A. , 43 Van N a t t a 376 (1991) 918 
York, Ray Lynn, 35 Van N a t t a 558 (1983) 1692 
Z a r a t e , P iedad, 41 Van N a t t a 2372 (1989) 75 
Z a r i f i , Mohammad, 42 Van N a t t a 670 (1990) 399,1636,1667,1846 
Zorn, C h r i s t i n e Y. , 43 Van N a t t a 237 (1991) 518 
Z u r i t a , F r o v l a n L. , 43 Van N a t t a 1382 (1991) 1713,1788 

CITATIONS TO OREGON REVISED STATUTES 

S t a t u t e Page(s) 

ORS 2156 
ORS 18.160 246,575,677,1792 
ORS 19.028(1) 657 
ORS 30.020(2)(d) 
ORS 30.030(4) 28,338 
ORS 30.040 28,338 
ORS 30 . 2 6 5 ( 3 ) ( a ) 698 
ORS 40.040(1) 1087 
ORS 1382 
ORS 40.060 1382 
ORS 40.065(2) 492,1416 
ORS 4 0 . 1 3 5 ( l ) ( q ) 455 
ORS 107.115 2107 
ORS 107.115(1) 2107 
ORS 1 0 7 . 1 3 5 ( l ) ( b ) 2107 
ORS 109.070 412 
ORS 109.070(1) 412 
ORS 109.070(2) 412 
ORS 147.005 to .375 1082,1250,1333,1337,1624,1718 
ORS 147.005(4) 1082,1128,1718 
ORS 147.015 1082,1250,1333 
ORS 147.015(1) 923, 1718 
ORS 147.015(2) 923,1082,1250 
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ORS 147.015(3) 923,1333,1624 
ORS 147.015(5) 1337,1624 
ORS 147.015(6) 923 
ORS 147.015(6)(a) 923,1082 
ORS 147.015(6)(b) 923,1082 
ORS 1 4 7 . 0 3 5 ( 1 ) ( a ) ( B ) 1318 
ORS 147.125(3) 1337,1624 
ORS 147.155 1128 
ORS 147.155(1) 1624 
ORS 147.155(5) 923,1250,1318,1333,1337,1624,1718 
ORS 147.205(3) 1333 
ORS 147.365 923,1082 
ORS 174.010 705 
ORS 174.020 1402,2063 
ORS 174.120 1921,1960 
ORS 183.310 t o .550 1260,2088 
ORS 183.335(5) 1664 
ORS 183.335(6) 1664 
ORS 183.400(2) 2125 
ORS 183.400(3) 2125 
ORS 183.400(4) 2125 
ORS 656 .400(4) (b) 2125 
ORS 183.413 836 
ORS 183.415(11) (g) 2127 
ORS 183.415(11) (h) 2127 
ORS 183.450(1) 1382 
ORS 183.460 2127 
ORS 183.470 1021,2156 
ORS 183.470(2) 1087 
ORS 183.480 2051,2127 
ORS 183.480(1) 360 
ORS 183.480(2) 360,853 
ORS 183.482 110,1753,2051,2125,2127 
ORS 183.482(1) 2045 
ORS 183.482(4) 2007 
ORS 183.482(6) 379,1107,1161,1381,1708,1796,1800,1921 
ORS 183.482(7) 1995,2082,2114,2119,2156 
ORS 183.482(8) 741,748,1995,2015,2082,2114,2117,2119,2129, 

2156 
ORS 183.482(8)(a) 705,734,2074,2082,2137,2156 
ORS 1 8 3 . 4 8 2 ( 8 ) ( a ) ( B ) 2156 
ORS 183.482(8)(b)(A) 2156 
ORS 1 8 3 . 4 8 2 ( 8 ) ( b ) ( B ) 2016,2156 
ORS 18 3 . 4 8 2 ( 8 ) ( c ) 705,1087,1989,2005,2074,2137,2156 
ORS 183.484 1753 
ORS 183.490 1753,2059 
ORS 183.550 110 
ORS 183.646 2127 
ORS 184.340 40 
ORS 192.310 1368 
ORS 192.310(1) 1368 
ORS 297 .120 2103 
ORS 421.165 600 
ORS 421.408 573 
ORS 469.400(1) 1753 
ORS 654.001 e t seq 63,734 
ORS 654.991 734 
ORS 655 .505(1) ( c ) 573 
ORS 655.510(1) 573 
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S t a t u t e Page(s) 

ORS 655. 
ORS 655. 
ORS 655. 
ORS 655. 
ORS 655. 
ORS 655. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 

1402, 
ORS 656. 
ORS 656. 

1151, 
ORS 656. 

1831, 
ORS 656. 

2009, 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 

1303, 
ORS 656. 

1950, 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 

2051, 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 
ORS 656. 

515 600,1380 
1) 600,1380 
2) 600 

1380 
1) 1380 
3) 1380 

608,1505 
2) 28,338,684,2107 
5) 2107 
6) 159,273,489,593,903,930,950,982,984,1202, 

7) 593,608,1051,1382,2137 
7) (a) 87,247,300,329,561,698,709,754,855,1021, 

7) (a) (A) 92,709,855,965,1151,1292,1505,1774,1810, 
1948,2009 
005(7) (a) (B) 709,855,1271,1359,1678,1735,1811,1843,1931, 
2110 
0 0 5 ( 7 ) ( b ) 159 
0 0 5 ( 7 ) ( b ) ( C ) 1051 
0 0 5 ( 7 ) ( c ) 159,1326 
005(8) 253,275,817,930,1222,1490,1674.. 17 70 
005(8) (a) 163,166,257,561,1308,1878,1911,2110 
005(12) 1058,1402,2043 
005(12) (b) 1402 
0 0 5 ( 1 2 ) ( b ) ( A ) 1402 
005(13) 263,332,754,1982,2145 
005(17) 50,319,323,467,527,552,741,904,984,1136, 
1426,1442,1653,1683,1738,1907,1930,2114 
005 
2055 
005 
005 
005 
005 
005 
012 
012 
012 
012 

19) 37,266,1269,1501,1505,1678,1820,1841,1923, 

25) 231 
26) 1431 
27) 231,263,332,754,1230,1301,1982, 2090 
28) 231 
29) 1347 

4,2004,2125 
2) (a) 2004 
2 ) ( b ) 1802,2004 
2 ) ( c ) 2035,2084 

017 110,332 
018 692 *Bold Page = Court Case* 
018(3) 2019 
023 754,2030 
024 870 
025 1878 
027 132,263,332,403,754,1097,1402,2002,2030, 
2069,2074 
027(1) 2090 
027(2) 2090 
027(3) 2030 
0 2 7 ( 3 ) ( a ) 2030 
0 2 7 ( 3 ) ( a ) ( A ) 2030 
0 2 7 ( 3 ) ( a ) ( B ) 2030 
027(3) (b) 2030 
027(4) 132,950,1222 
027(5) 403 
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ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 

1141 
ORS 656 

876, 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 

1300 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 

393, 
1445 

ORS 656 
ORS 656 

.027 

.027 

.027 

.027 

.027 

.029 

.029 

.029 

.052 

.052 

.054 

.054 

.054 

.054 

.126 

. 126 

.128 

.128 

.154 

.154 

.162 

.202 

.202 

.202 

.204 

.204 

.204 

.206 

.206 

.206 

206 

.206 

.206 

.206 

.210 

.210 

.210 

.210 

.210 

.210 

.211 

.212 

.212 

.214 

.214 

7) 2051 
8) 263,2030,2051 
9) 2051 
27) 263,2145 
28) 263 

1387 
1) 219,1702,2002,2074 
2) 2002 

332 
2) 754 

110,1169,1483,1660,1962,2055,2148,2152 
1) 754,1244,1962,2055,2148 
2) 2055 
3) 1962,2055 
1) 
2) 

62 
957 
219,2069 

1) 2069 
439,692,2019,2038,2097 

1) 692 
1962 
267,625,1097,1402,1462,1741,2095 

2) 267,625,1097,1402,1431 
5) 625 

278,412 
2) 684 
4) 2107 

119,729,1060,1314,2027 
1) 119,270,415,423,1354,1779 
l ) ( a ) 149,306,415,423,527,538,871,876,960,979, 

,1293,1328,1423,1437,1492,1632,1859,2018,2084 
3) 9,119,231,295,306,309,423,527,570,7 53,871, 

960,979,1141,1293,1328,1354,1401,1423,1437,1632,1779,1859,2156 
4) 270 
5) 138,2027,2035 
30) 415 
. . . 59,183,278,489,676,843,950,1316,1321,1778 
1) 2,843,1431,1709 
2) 1321 
2) ( a ) (B) 1321 
2 ) ( b ) ( A ) 375 
2) ( c ) 2,231,1321 

1097,1402 
942,1116,1316,1778 

1) 676 
127,278,667 

2) 217,267,738,1097,1145,1190,1217,1218,1247, 
,1346,1402,1667,1750,1864,2047 
. 2 1 4 ( 2 ) ( a ) 217,1667 
.214(2) (b) 1926 
.214(2) ( f ) 2047 
.214(2)(g) 738,2047 
.214(3) 738,1667 
.214(4) 738,1667 
.214(5) ' 30,72,99,119,181,208,250,267,302,342,355, 
446,452,520,527,738,882,956,1002,1097,1224,1228,1288,1359,1370,1402,1416, 
,1617,1667,2018,2084 
.216(1) 138 
.218 2095 
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ORS 656.222 30,119,208,355,434,452,738,956,1426 
ORS 656.226 2107 
ORS 656.230 47,443 
ORS 656.230(1) 629 
ORS 565.230(2) 1844 
ORS 656.232(2) 1692 
ORS 656.236 24,45,46,47,100,102,109,194,218,244,253,262, 

292,299,583,601,1081,1097,1168,1187,1226,1365,1520,1616,1646,1656,1744,1806, 
1893,1896,1961,2049 

ORS 656.236(1) 24,45,99,102,225,244,262,463,491,583,637, 
643,819,1009,1067,1081,1520,1622,1646,1656,1688,1689,1698,1731,1798,1893, 
1896 

ORS 656.236(1) (a) 46,47,99,100,109,148,152,157,176,177,188, 
188,194,218,225,253,294,298,299,327,458,507,582,583,643,676,879,886,982,991, 
999,1007,1009,1086,1150,1187,1316,1366,1620,1688,1689,1716,1731,1798,1806 

ORS 656.236(1) (b) 61,582,1009 
ORS 656.236(1) ( c ) 157,222,443,582,1009,1209,1641,1698 
ORS 656.236(2) 46,100,109,148,194,218,225,299,1009,1187, 

1365,1616,1656,1744,1806 
ORS 656.236(3) 503 
ORS 656.236(4) 676,1620 
ORS 656 .236(6) 335 ,1007 ,1086,1631 
ORS 656.245 4,20,46,47,76,100,109,115,140,218,253,299, 

380,463,638,821,863,930,984,990,1106,1116,1178,1276,1402,1462,1488,1664,1697, 
1717,1753,1806,1914 

ORS 656.245(1) 4,100,142,189,299,300,380,406,444,463,516, 
631,663,686,741,748,970,1071,1106,1178,12 76,1322,1374,1402,1454,1511,1664, 
1683,1709,1753,1817,1835,2004,2125 

ORS 656.245(1) (b) 218,1365,1402 
ORS 646.245(1) ( c ) 1402,1731,1753 
ORS 656.245(3) 100,299,421,463,612,748 
ORS 656.245(3)(b)(A) 1402 
ORS 656 . 2 4 5 ( 3 ) ( b ) ( B ) 1914 
ORS 656.245(4) 686,1462 
ORS 656 .248 . 1753 
ORS 656.248(4) 2125 *Bold Page = Court Case* 
ORS 656.254(3) 1402,2088 
ORS 656 .254(3)(b) 2088 
ORS 656.262 327,380,754,903,982,1326,1649,1883,2076 
ORS 656 .262(1) 1962 
ORS 656.262(2) 648,908,2114 
ORS 656.262(3) 950,1962,1999 
ORS 656.262(4) 59,273,327,489,857,908,950,1253,1649,1962, 

1962,2016 
ORS 656.262(4)(b) 1402 
ORS 656.262(6) 104,159,169,323,455,460,593,754,897,908,930, 

984,1079,1145,1178,1188,1191,1253,1380,1402,1522,1673,1674,1735,1936,2076,2156 
ORS 656 .262(6) (a) 1402,2040 
ORS 656.262(6) (b) 159,244 
ORS 656.262(7) 2055 
ORS 656.262(8) 94,657,754,857,2156 
ORS 656.262(9) 130,292,501,2119 
ORS 656.262(10) 59,68,83,104,136,140,169,213,237,275,278, 

288,302,319,323,423,460,471,489,492,578,585,593,617,686,744,857,897,908,930, 
958,984,1041,1047,1110,1145,1178,1183,1191,1270,1288,1303,1309,1315,1322, 
1374,1377,1402,1477,1480,1509,1522,1631,1638,1648,1662,1674,1745,1746,1794, 
1816,182 5,1829,1844,1881,1889,1928,1939,1946,1956,1962,1973,2015,2043,2076, 
2122,2137 



2232 ORS C i t a t i o n s Van N a t t a ' s 

ORS 656.262(10)(a) 852,863,1210,1480,1522,1619,1638,1648,1749, 
1794,1816,1825,1828,1829,1946,1956,1958 

ORS 656.262(10)(b) 1480,1794 
ORS 656.262(11) 976,1079 
ORS 656.262(12) 127,159,976,1079,1202,1326,1659 
ORS 656.263(6) 213 
ORS 656.265 . 917,1702,1999,2156 
ORS 656.265(1) 670,1989 
ORS 656.265(2) 670 
ORS 656.265(3) 1764 
ORS 656.265(4) 1253,1989 
ORS 656.265(4)(a) 670,1989 
ORS 656.265(4)(b) 670 
ORS 6 5 6 . 2 6 5 ( 4 ) ( c ) 670,1702 
ORS 656 .265(4) (d) 670 
ORS 656.265(5) 670 
ORS 656.266 11,272,275,1087 
ORS 656.268 69,159,213,364,373,504,614,625,643,744,754, 

911,1191,1202,1309,1326,1359,1364,1377,1480,1649,1720,1910,2027,2095 
ORS 656.268(1) 213,467,492,504,942,1116,1136,1293,1303, 

1442,1907,2084 
ORS 656.268(2) 213,492,904,942,1116,1293 
ORS 656.268(2) (a ) 504 
ORS 656.268(2) ( c ) 504 
ORS 656.268(3) 99,278,288,754,827,1649,1720,1907 
ORS 656.268(3)(a) 1907,2095 
ORS 656.268(3)(b) 302,1907 
ORS 656 .268(3) ( c ) 1907 *Bold Page = Court Case* 
ORS 656.268(3) (e) 1046 
ORS 656.268(3) ( f ) 2095 
ORS 656.268(4) 267,278,344,504,827,1097,1402,1844 
ORS 656.268(5) 267,344,827,829,1097,1402 
ORS 656.268(6) 90,267,278,827,1097,1402,2027,2156 
ORS 656.268(6) (a ) 2059 
ORS 656.268(7) 267,409,1097,1402 
ORS 656.268(8) 159,244,267,1079,1097,1402 
ORS 656.268(9) 288,2156 
ORS 656.268(10) 90,504,1014,1495,1667 
ORS 656.268(13) 1495 
ORS 656.270 504,2156 
ORS 656.273 69,99,127,140,364,432,648,695,817,821,918, 

963,976,1079,1276,1326,1656,1677,1709,1726,1735,1770,1937,1950 
ORS 656.273(1) 169,364,467,578,585,638,1164,1342,1677,1735, 

1817,1848,1939,1954,1995,2095 
ORS 656.273(1) (a) 1950 
ORS 656.273(1) (b) 1950 
ORS 656.273(2) 364,963,1883 
ORS 656.273(3) 321,364,963,1442,1735,1817,1939 
ORS 656.273(4) 69 
ORS 656.273(4)(a) 69,504,518 
ORS 656.273(4)(b) 69,976,1079 
ORS 656.273(6) 169,373,460,585,596,857,1442,1883,1939 
ORS 656.273(8) 1735,1817,1848,1937,1950 
ORS 656.278 38,99,103,399,401,430,568,609,611,695,817, 

918,990,1233,1276,1480,1656,1726,1770,1796,1800,1910,2015,2035 
ORS 656.278(1) 568,2035 
ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) 53,216,399,430,695,863,993,1233,1252,1292, 

1477,1707,1717,2035 
ORS 656.278(1)(b) 568,599,609,865,1204,1292,1717,2035 
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ORS 656.278(2) 364 
ORS 656.278(3) 695,2035 
ORS 656.278(4) 1796,1800 
ORS 656.283 110,278,360,570,657,754,866,1041,1235,1244, 

1829,1875,2015,2027,2095 
ORS 656.283(1) 86,90,266,657,705,754,978,1244,1387,1483, 

1660,2027,2055 
ORS 656.283(2) 386,625,705,754,1041,2055,2154 
ORS 656.283(2) (a) 386,705 
ORS 656.283(2) (b) 386,705 
ORS 656.283(2) ( c ) 386,705 
ORS 656.283(2) (d) 386,625,705 
ORS 656.283(3) 575,657,754,1275,2152,2156 
ORS 656.283(4) 278,836,1041,1202,1299,2156 
ORS 656.283(5) 657,836,1202,1299 
ORS 656.283(7) 30,79,90,94,125,135,153,161,173,181,184,195, 

197,199,205,256,257,267,283,302,316,342,348,358,393,394,415,418,434,449,452, 
457,474,481,512,520,527,544,552,558,578,605,623,631,646,654,674,679,815,863, 
882,887,904,1028,1040,1097,1136,1162,1173,1176,1198,1217,1262,1271,1288,1293, 
1370,1382,1393,1395,1402,1426,1445,1517,1617,1702,1723,1732,1758,1767,1784, 
1815,1821,1878,1911,1950,1954,1968 

ORS 656.283(9) 1041,1218 
ORS 656 .287 1198 
ORS 656.287(1) 541,1198 
ORS 656.289 547,598,2016 
ORS 656.289(1) 55,110,1876,2016,2156 
ORS 656.289(2) 37,2016 
ORS 656.289(3) 37,55,110,133,504,547,598,610,641,820,1068, 

1145,1215,1269,1501,1652,1704,1706,1712,1803,1876,1895,1921,1960,2016,2156 
ORS 656.289(4) 66,364,1067,1154,2055 
ORS 656.291 2015 
ORS 656.295 55,110,133,267,399,547,598,820,850,926,1097, 

1215,1269,1364,1402,1501,1652,1706,1712,1803,1876,1895,1921,1960,2055,2095 
ORS 656.295(1) 1364,1712,1892 
ORS 656.295(2) 55,110,547,610,657,820,850,1269,1502,1652, 

1691,1704,1706,1895,1921 
ORS 656.295(3) 107,108,541,570,835,1126,1205,2095 
ORS 656.295(5) 8, 30, 35 , 58, 75 , 79, 90, 94 > 107 ,108,125 ,132 ,135, 

153,155,161,173,184,192,195,197,199,205,254,256,257,283,300,302,308,309,316, 
342,348,358,393,394,418,434,449,452,474,481,492,512,520,527,544,552,558,570, 
578,605,623,631,646,657,667,674,679,724,815,835,850,866,882,887,891,904,947, 
960,967,1028,1040,1041,1047,1079,1087,1126,1136,1166,1169,1173,1176,1190, 
1198,1217,12 62,1276,1288,1293,1370,1393,1395,1415,1426,1435,1445,1457,1495, 
1517,1523,1529,1617,1653,1678,1687,1704,1741,1758,1767,1776,1784,1815,1821, 
1839,1850,1883,1895,1945,1968,2095,2156 

ORS 656.295(6) 261,641,724,1412,1418,1660,1892,2055,2156 
ORS 656.295(8) 9,504,657,2133 
ORS 656.298 2133 
ORS 656.298(1) 2156 
ORS 656.298(3) 657,820,850,1269,1712,2049 
ORS 656.298(6) 720,741,748,1309,1995,2015,2016,2025,2119, 

2129,2156 
ORS 656 .304 629 
ORS 656.307 140,209,240,261,300,389,460,487,512,584,726, 

732,758,926,950,1013,1033,1074,1166,1169,1181,1211,1215,1221,1276,1309,1325, 
1473,1497,1982,2015,2148 

ORS 656.307(1) 1309 
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ORS 656.307(2) 127,389,487,726,758,926,1033,1074,1276,1309, 
1325,1457,1473,1741,1976 

ORS 656.307(3 
ORS 656.307(5 
ORS 656.310(2 
ORS 656.313 . . 
ORS 656.313(1 
ORS 656.313(1 
ORS 656.313(1 
ORS 656.313(2 
ORS 656.313(4 
ORS 656.319 . . 

2095,2156 
ORS 656.319(1 
ORS 656.319(1 
ORS 656.319(1 
ORS 656.319(4 
ORS 656.319(5 
ORS 656.325 . . 
ORS 656.325(1 
ORS 656.325(2 
ORS 656.325(3 
ORS 656.325(5 
ORS 656.325(6 
ORS 656.327 . . 
ORS 656.327(1 
ORS 656.327(1 
ORS 656.327(1 
ORS 656.327(2 
ORS 656.327(3 
ORS 656.331 . . 
ORS 656.331(1 
ORS 656.340 . . 
ORS 656.340(1 
ORS 656.340(3 
ORS 656.340(6 
ORS 656.340(7 

103,512,926,1130 
389,487,718,1013,1074,1221,1325,1473,1789 
1382,1713,1732,1954 
278,375,379,1188,1364,1480,1921 
278,641,958,1188,1364 

(a) 1364 
(b) . . 1364 

1221 
278,958,1480 
267,278,403,504,754,1097,1402,1520,2055, 

94,308,403,657,677,720,732,754,863,978,1064 
(a) 246,657,677,720,1064,1792,1917,2082 
(b) 403,575,657,677,732,1064,1792,2082 

278,504,754,1183 
754 
267,1097,1402,2027,2032 

(a) 2032,2037 
439 
2027,2035 
231,288,2027 
2027 *Bold Page = Court Case* 
686,1753 
686 

(a) 1753 
(b) 1753 

1753 
1402 
732 

(b) 2122 
, 827,1041 

2156 
625 
625,705,2084 
625 

ORS 656.340(14) 2084 
ORS 656.382 83,267,578,744,1097,1145,1402,1674,1745, 

1816,1941,1973,2011,2076,2122 
ORS 656.382(1) 35,59,68,83,104,136,140,169,213,275,278,288, 

302,312,323,338,379,380,423,460,471,489,492,578,585,593,686,705,863,897,908, 
930,958,1041,1047,1071,1145,1178,1191,1303,1309,1315,1317,1322,1374,1377, 
1480,1509,1522,1638,1648,1674,1745,1746,1794,1816,1825,1828,1829,1881,1883, 
1889,1928,1939,1946,1962,1973,2043,2076,2095,2122,2137 

ORS 656.382(1) (a ) 1829 
ORS 656.382(2) 2 5,87,90,100,153,196,209,223,247,323,373, 

375,389,423,648,649,705,718,857,914,926,935,958,972,984,997,1014,1047,1076, 
1116,1130,1171,1176,1183,1191,1197,1221,1222,1244,1262,1280,1301,1309,1314, 
1342,1420,1426,1466,1473,1497,1513,1621,1629,1637,1659,1660,1677,1683,1750, 
1794,1811,1815,1821,1870,1883,1913,1914,1924,1937,1939,1968,1988,2011,2076, 
2122,2141 

ORS 656.382(3) 649,1107 
ORS 656.382(4) 302,1262 
ORS 656.386 223,1628,1700,1941,2129,2130 
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ORS 656.386(1) 142,209,223,380,389,399,401,489,507,516,577, 
598,644,718,903,916,958,984,994,1010,1013,1059,1087,1178,1191,1215,1284,1322, 
1402,1412,1417,1473,1505,1522,1628,1637,1660,1673,1700,1708,1745,1748,1749, 
1767,1783,1807,1814,1823,1829,1834,1835,1856,1876,1889,1906,1949,1957,1958, 
2011,2073,2113,2141,2145,2154 

ORS 656.386(2) 104,223,389,399,401,817,1262,1293,1522,1636, 
1749,1776,1906,1930,1958 

ORS 656.388 705 
ORS 656.388(1) 4,1314 
ORS 656.388(2) 718,2011 
ORS 656.388(5) 1262 
ORS 656.390 1107,1823,2049 
ORS 656.506(3) 1709 *Bold Page = Court Case* 
ORS 656.526(2) 2103 
ORS 656.576 376,2097 
ORS 656.578 through 595 2015 
ORS 656.578 28,338,576,615,684,692,2038,2097 
ORS 656.580 2097 
ORS 656.580(1) 2097 
ORS 656.580(2) 376,670,1356,2097 
ORS 656.583 2097 
ORS 656.583(1) 615 
ORS 656.587 63,615,619,670,1282,1352,2097 
ORS 656.591 615,692,2097 
ORS 656.591(1) 692 
ORS 656.591(2) 615 
ORS 656.593 615,1726,2097 
ORS 656.593(1) 28,338,376,619,650,684,817,918,1282,1352, 

1356,1484,172 6,1770,2097 
ORS 656.593(1) (a) 376,650,918,1352,1356,1484,1726,1770 
ORS 656.593(1) (b) 376,650,817,918,1352,1356,1484,1726,1770 
ORS 656.593(1) ( c ) 63,338,376,650,817,918,1352,1356,1484,1726, 

1770 
ORS 656.593(1) (d) 619,650,817,819,918,1352,1356,1484,1726, 

1770,2038 
ORS 656.593(2) 650,918,1352,1356,1484,1726,1770 
ORS 656.593(3) 28,63,338,376,496,619,650,684,918,1352,1356, 

1484,1726,1770,2038,2097 
ORS 656.616 625 
ORS 656.622 1191 
ORS 656.625 38,53,103,216,399,430,568,568,599,609,865, 

1233,1477,1717,1796,1800 
ORS 656.625(1) 38,103,568,609,1796,1800 
ORS 656.625(2) 1796 
ORS 656.625(3) 1796 
ORS 656 .628(7) 1631 
ORS 656 .628(7) (a) 1631 
ORS 656.634(2) 2103 
ORS 656.704 86,110,360,926,1829,2097 
ORS 656 .704(1) 615 
ORS 656.704(2) 2088,2125 
ORS 656.704(3) 90,110,127,389,512,615,926,978,1130,1185, 

12 60,1457,1660,1753,1796 
ORS 656.708 570,1185,1796 
ORS 656 .708(3) 90 
ORS 656.712 86 
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ORS 656.726 86,267,827,960,1097,1402,1617,1914,2088, 
2095 

ORS 656.726(2) .... 512,836,926,1130 
ORS 656.726(2) (a) 836 
ORS 656.726(2) (d) 836 
ORS 656.726(3) . . . . 2125 
ORS 65 6 . 7 2 6 ( 3 ) ( a ) 2004,2125 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) 86,358,394,446,457,654,679,866,1162,1864, 

1914,1926 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) 79,90,94,125,161,181,199,283,302,342,348, 

434,452,474,481,520,544,552,578,631,646,815,882,904,932,1173,1217,1262,1370, 
1445,1517,1617,1758,1784,1821 

ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( B ) 1914 
ORS 656.728(3) 625 
ORS 656.735 1962 
ORS 656.740 1006 
ORS 656.740(1) 1988 
ORS 656.740(2) 853 
ORS 656.740(3) 1988 
ORS 656.740(4) 110,360,853,1260,2152 
ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) 110,360,1260 
ORS 656.740(5) 1006 
ORS 656.745 1041 
ORS 656.753 1962 
ORS 656.790 1097,1402 
ORS 656.802 11,40,368,561,672,841,846,890,894,911,937, 

950,1010,1038,1257,1264,1412,1502,1513,1687,1732,1790,1804,1827,1832,1873, 
1887,1902,1943,2063,2079,2092,2093,2131 

ORS 656.802(1) 203,346,549,890,1490,1502,1513,1834,1866, 
1924,2040,2063,2079,2142 

ORS 65 6 . 8 0 2 ( 1 ) ( a ) 11,16,203,346,549,561,709,830,890,1000,1154, 
1342,1432,1490,1502,1866,1935,2025,2063,2079 

ORS 656.802(1)(b) 11,346,368,549,672,841,846,890,911,1010, 
1018,1087,1237,1412,1502,1513,2025,2063,2079,2155 

ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) 11,87,144,203,237,240,346,414,515,518,549, 
672,890,950,982,1205,1222,1264,1284,1460,1502,1637,1687,1790,1804,1807,1827, 
1832 ,1841,1870,1873,1887,1902,1904,1924,1943,2063,2079 

ORS 656.802(2) 11,40,226,346,368,526,672,841,846,890,911, 
1038,1087,1237,1257,1412,1502,1790,1841,1870,1924,1939,2025,2063,2079,2142 

ORS 656.802(2)(a) 40,226,894,937,1010,1038,1257,1369,1412, 
1513,2079,2142 

ORS 656.802(2)(b) 11,40,226,526,628,851,894,937,1010,1018, 
1038,1076,1087,1237,1257,1412,1513,2079,2142,2155 

ORS 6 5 6 . 8 0 2 ( 2 ) ( c ) 40,226,666,894,937,1010,1018,1038,1257,1412, 
1513,2079 

ORS 656.802(2)(d) 11,40,59,226,362,526,628,894,937,1038,1087, 
1237,12 57,1369,1412,1513,2079,2114,2117 

ORS 656.802(3) 841,1866,2025 
ORS 656.802(3) (b) 1076 
ORS 656.804 1490 
ORS 656.807 144,368,507,1145,1460,1999 
ORS 656.807(1) ..144,273,368,507,695,1145,1166,1460, 1978 
ORS 65 6 . 8 0 7 ( 1 ) ( a ) 144,507,1166,1460 
ORS 656.807(1)(b) 144,273,507,1140,1166,1460 
ORS 657.155 819 
ORS 6 5 7 . 1 5 5 ( 1 ) ( c ) 136,231 
ORS 657 .200 . 231 
ORS 659.025 1753 
ORS 659.415 819 
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ORS 675.010 1753 
ORS 677.285 1753 
ORS 677 .755 1753 
ORS 678.010 1753 * B o l d Page = C o u r t Case* 
ORS 684.010 1753 
ORS 684.100 2088 
ORS 6 8 4 . 1 0 0 ( 1 ) ( g ) ( A ) 2088 
ORS 6 8 4 . 1 0 0 ( 1 ) ( g ) ( B ) 2088 
ORS 685 .030(4) 686 
ORS 685 .110 686 
ORS 701.025 1347 
ORS 701.025(1) 1347 
ORS 701.025(7) 1347 
ORS 737.318 2045 
ORS 737 .505(4) 2045 

ADMINISTRATIVE RULE CITATIONS 

Rule Page( s) 

OAR 137-03-060(1) 2127 
OAR 137-76-010(5) 923,1333 
OAR 137-76-010(6) 923,1250 
OAR 137-76-010(7) 1337,1624 
OAR 137-76-010(8) 1337,1624 
OAR 137-76-025(1) 1318 
OAR 137-76-025(3) 1318 
OAR 137-76-030(1) 923,1082 
OAR 137-76-030(2) 923,1082 
OAR 291-116-005(3) 600 
OAR 291-116-010(5) 600 
OAR 291-116-010(7) 600 
OAR 291-137-045 573 
OAR 436-10-003 1462 
OAR 436-10-005(9) 189,1005 
OAR 4 3 6 - 1 0 - 0 0 8 ( 2 ) ( a ) 2088 
OAR 436-10-008(3) 1753 
OAR 436-10-008(4) 1753 
OAR 4 3 6 - 1 0 - 0 0 8 ( 4 ) ( b ) 1753 
OAR 436-10-008(5) 1753 
OAR 436-10-030 891,908,1839 
OAR 436-10-030(10) 1183 
OAR 436-10-030(15) 2015 
OAR 436-10-040 406,1664 
OAR 436-10-040(1) 686 
OAR 4 3 6 - 1 0 - 0 4 0 ( 1 ) ( a ) 631 
OAR 436-10-040(2) 1322 
OAR 436-10-040(2) ( a ) 406,631,663,1664 
OAR 436-10-040(4) (a) 663,880,1662 
OAR 436-10-040(7) 686,2004 
OAR 436-10-040(8) 123,189,880,1071 
OAR 436-10-041 1365 
OAR 436-10-050 1058 
OAR 436-10-050(2) 189,292,880,1005,1331 
OAR 436-10-050(9) 1005 
OAR 436-10-060(2) 1116,1331 
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OAR 436-10-060(4) 421,527 
OAR 436-10-090 e t seq 1462 
OAR 436-10-090(21) 2125 
OAR 436-10-090(24) 1462 
OAR 436-10-090(26) 1462 
OAR 436-10-090(31) 2125 
OAR 4 3 6 - 1 0 - 1 0 0 ( 1 ) ( d ) 319 
OAR 436-10-100(3) 1359 
OAR 436-30-005(4) 570 
OAR 436-30-036 1649 
OAR 4 3 6 - 3 0 - 0 5 5 ( 3 ) ( b ) 2156 
OAR 436-30-065(1) 138 
OAR 436-30-065(6) 2027 
OAR 436-30-360(2) 738 
OAR 436-30-380 e t seq 119,135,452,1451 
OAR 436-35-001 e t seq 30,72,79,94,125,135,161,173,181,184,199,205, 

250,283,302,348,358,394,418,434,449,457,474,520,527,544,552,578,602,623,631, 
646,654,674,679,815,866,882,887,899,902,904,960,979,1028,1060,1162,1173,1198, 
1217,1262,1264,1288,1293,1359,1370,1393,1396,1426,1445,1517,1667,1900 

OAR 436-35-002 90 
OAR 436-35-003 90,1968 
OAR 436-35-005 418 
OAR 436-35-005(1) 418,602,654,960,967,1131,1162,1195,1217, 

1864,1926,1968 
OAR 436-35-005(2) 1667 
OAR 436-35-005(4) 181,205,217,394,474,631,1060 
OAR 436-35-010 t h r u -260 199,342,348,544,552,602,623,646,815,887,902, 

1060,1176,1217,1264,1393,1396,1426,1445,1667 
OAR 436-35-010(1) 623,815,887,902,1176,1396 
OAR 436-35-010(2) 448,667,1217 
OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( a ) 457,602,866,967,1060 
OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) 135,217,544,602,605,623,967 
OAR 436-35-010(3) 887,1396,1968 
OAR 436-35-010(5) 267,1097 
OAR 436-35-010(6) 306,348,457,552,646,667,679,887,1060,1176, 

1264,1396,1426,1667 
OAR 436-35-010(7) 153,199,217,306,348,434,448,552,646,815,887, 

902,967,1028,1060,1195,1264,1396,1667,1786,1926 
OAR 436-35-020(2) 1287 
OAR 436-35-030(6) 667,1217 
OAR 436-35-040 667 
OAR 436-35-040(3) 667,1217 
OAR 436-35-050(3) 1926 
OAR 436-35-060(5) 667 
OAR 436-35-060(7) 667 
OAR 436-35-070(1) 667 
OAR 436-35-070(2) 667 
OAR 436-35-070(3) 667 
OAR 436-35-070(4) 1926 
OAR 436-35-070(5) 667,1926 
OAR 436-35-070(6) 667 
OAR 436-35-075 967 
OAR 436-35-075(5) 1264 
OAR 436-35-080 967,1968 
OAR 436-35-080(1) 1926 
OAR 436-35-080(3) 1926 
OAR 436-35-080(5) 1396,1926 
OAR 436-35-080(7) 1926 
OAR 436-35-090(1) 1264 
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OAR 436-35-100* 1) 
OAR 436-35-100| 2) 
OAR 436-35-100| [3) ...815 
OAR 436-35-1001 [4) • 
OAR 436-35-100* 5) 
OAR 436-35-100* [6) 
OAR 436-35-100 (7) 
OAR 436-35-100 [8) 
OAR 436-35-110 
OAR 436-35-110 (1) • 
OAR 436-35-110 [ l ) ( a ) 
OAR 436-35-110 ( l ) ( b ) 
OAR 436-35-110 ...1264 
OAR 436-35-110 (3) 
OAR 436-35-110 ( 3 ) ( a ) 
OAR 436-35-110 ( 3 ) < c ) 
OAR 436-35-110 (3)<d) 
OAR 436-35-110 ... 815 
OAR 436-35-110 ( 4 ) ( f ) ...623,815 
OAR 436-35-110 ( 4 ) ( g ) ...815 
OAR 436-35-110 ( 4 ) ( h ) ... 815 
OAR 436-35-110 ( 4 ) ( i ) ... 815 
OAR 436-35-110 ( 4 ) ( j ) 
OAR 436-35-110 ( 4 ) ( k ) ... 815 
OAR 436-35-110 (5) ...1173 
OAR 436-35-110 (7) ...623,887 
OAR 436-35-120 (4) . . . 1264,1926,1968 
OAR 436-35-130 (1) ..,306 
OAR 436-35-130 (3) ... 348 
OAR 436-35-150 (1) ...348 
OAR 436-35-150 (5) ...348 
OAR 436-35-150 (7) ... 348 
OAR 436-35-160 (1) 
OAR 436-35-160 [7) ...348 
OAR 436-35-160 ( 9 ) ( a ) ... 348 
OAR 436-35-160 ( 9 ) ( b ) ... 348 
OAR 436-35-180 ...348 
OAR 436-35-180 (2) ...348 
OAR 436-35-180 (3) ... 348 
OAR 436-35-190 (11) ... 552 
OAR 436-35-200 (1) . . .544,1028,1667 
OAR 436-35-210 ...1028 
OAR 436-35-220 (1) ...887,960,1426 
OAR 436-35-220 (2) ...960 
OAR 436-35-220 (4) ...887,960,1426 
OAR 436-35-220 (7) ...1060 
OAR 436-35-220 (9) ...679,1060 
OAR 436-35-220 (10) 
OAR 436-35-220 (11) 
OAR 436-35-230 (1) ...544,679 
OAR 436-35-230 ( 5 ) ( a ) ...306,1667 
OAR 436-35-230 ( 5 ) ( b ) ,,.306,887,972,1028 
OAR 436-35-230 (7) 
OAR 436-35-230 (8) ...679,1028,1667 
OAR 436-35-240 ,..932 
OAR 436-35-240 (4) ...1028,1667 
OAR 436-35-240 (5) ...306,434,646 
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OAR 436-35-250 573 
OAR 436-35-260 153 
OAR 436-35-260(1) 1173 
OAR 436-35-270 t h r u -440 30,79,94,125,173,184,199,205,250,283,302, 

342,348,394,418,474,481,512,520,527,544,552,578,602,605,631,674,882,1028, 
1060,1198,1262,1293,1359,1370,1426,1445,1517,1667,1784 

OAR 436-35-270(1) 30,882 
OAR 436-35-270(2) 418,602,1028,1919 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) 337,832,1758 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) 337,882,899,932,1288,1853 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( c ) 184,410,520 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) 184,205,410,481,520,904,1162 
OAR 436-35-280 79,94,125,173,184,199,201,342,348,394,418, 

474,520,544,552,578,631,654,674,882,899,1060,1162,1262,1293,1300,1370,1517, 
1667,1758 

OAR 436-35-280(1) 283,512,605,1445,1653 
OAR 436-35-280(4) 79 
OAR 436-35-280(6) 79 
OAR 436-35-280(7) 30,72,79,94,125,161,173,181,184,197,199,205, 

250,302,337,342,358,394,418,449,474,481,520,527,544,552,578,631,654,832,860, 
882,899,904,932,972,979,1028,1060,1131,1138,1162,1198,1262,1293,1359,1370, 
1426,1517,1667,1752,1758,1784,1811,1821,1900 

OAR 436-35-290 t h r o u g h 310 184,410 
OAR 436-35-290 79,94,184,199,205,283,449,520,527,552,578, 

631,832,882,899,1060,1198,1293,1370,1426,1517,1758,1784 
OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) 302,337,358,674,1060,1162,1359,1617 
OAR 436-35-290(3) 30,1821 
OAR 436-35-290(4) 860 
OAR 436-35-300 283,860,932 
OAR 4 3 6 - 3 5 - 3 0 0 ( 2 ) ( a ) 302,337,358,674,1060,1162,1359,1617 
OAR 436-35-300(3) 30,79,94,184,199,205,449,520,527,552,578, 

631,832,882,899,1060,1198,1293,1370,1426,1517,1758,1784 
OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) 932,1821 
OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( b ) 1853 
OAR 436-35-300(4) 30,72,79,94,184,199,205,394,449,520,527,544, 

552,578,631,832,860,882,899,932,1060,1198,1293,1370,1426,1517,1758,1784,1821, 
1853 

OAR 436-35-300(5) 30,72,79,94,181,184,199,205,410,418,449,474, 
520,527,552,578,631,832,860,882,899,932,1060,1131,1198,1293,1370,1517,1758, 
1784,1821,1853,1900 

OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( a ) 1131,1853 
OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( b ) 1426 
OAR 436-35-300(6) . 832,882 
OAR 436-35-310 99,283,410,481,520,882,932,1262 
OAR 436-35-310(2) 410,520,527 
OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) 302,337,348,358,410,520,674,882,1060,1162, 

1300,1359,1617 
OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( b ) 155,410,520,882 
OAR 436-35-310(3) 72,79,125,155,181,197,250,342,393,410,438, 

452,481,520,527,860,882,1131,1262,1288,1900 
OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) 199,205,337,342,882,899,904,932,1162,1198, 

1370,1426,1784,1853 
OAR 436-35-310(4) 30,72,79,94,125,173,181,184,199,250,342,394, 

410,418,438,449,474,481,520,527,544,552,578,631,832,882,984,1131,1141,1262, 
1293,1517,1758 

OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) 199,205,250,882,899,904,932,1162,1262,1370, 
1784,1821 

OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( b ) 173,199,205,449,882,899,904,1162,1262,1370, 
1784 
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OAR 436-35-310(4) ( c ) 173,184,199,205,544,882,899,904,1162,1262, 
1370,1784 

OAR 436-35-310(4) (d) 199,205,394,474,481,552,631,832,882,899,904, 
1162,12 62,1293,1370,1517,1784 

OAR 436-35-319(2) 410 
OAR 436-35-320(1) 135,283,418,474,679,1445,1811 
OAR 436-35-320(1) ( a ) 30,866,882 
OAR 436-35-320(2) 181,654,832,972,1811 
OAR 436-35-320(4) 72,86,94,153,173,184,199,217,394,449,474, 

481,520,527,578,631,654,860,904,932,1028,1060,1131,1131,1264,1288,1359,1370, 
1517,1758,1784,1811,1873,1900 

. . 474 
OAR 436-35-330 ..199,217 
OAR 436-35-330(1) ..217,654,1060,1131 
OAR 436-35-330(3) ..217,654 
OAR 436-35-330(5) ..173,217,654,899,1131 
OAR 436-35-330(7) ..217,1060 

..217,654,899,1131 

..217,654,1060,1131 
OAR 436-35-330(14) . . 394 
OAR 436-35-330(17) ..181,394,654,1060,1131 

. .181,199,394,654,1131,1811 
OAR 436-35-340(3) . . 972 

. . 972 

. . 972 
OAR 436-35-340(9) ..972,1853 
OAR 436-35-340(11) ..972,1853 
OAR 436-35-340(13) , . 99 

. . 520 
OAR 436-35-350(2) ..72,104,173,250,358,474,481,520,578,631,654, 

860,882,899,932,1028,1131,1359, 1370,1667,1758 
..358,474,899 

OAR 436-35-350(4) ..217,358,654 
. . 631 

OAR 436-35-350(7) . . 631 
OAR 436-35-350(8) . . 631 
OAR 436-35-350(10) , . 631 

..631,1028 
,.520,552,674,904,979 

OAR 436-35-360(1) . . 302 
OAR 436-35-360(2) ,.153,302,1300 
OAR 436-35-360(3) ..153,302,899,1300 
OAR 436-35-360(4) ..30,153,302,899,1300 

..153,302,899,1131 

..72,79,94,153,173,474,481,544,860,899,972, 
1028,1758,1853 

..72,79,94,153,173,481,544,860,899,972,1028, 
1758,1853 

..72,79,94,153,173,481,544,860,972,1028,1758, 
1853 

..72,79,94,153,544,860,1028,1758,1853 
OAR 436-35-360(10) ..79,94,173,302,474,481,544,552,674,860,899, 

972,1028,1293,1370,1758,1853 
..94,173,205,358,474,481,520,544,552,578,654, 

674,860,899,1293,1667,1758 
. . 972 
..1198 
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OAR 436-35-400 125,348,527 
OAR 436-35-400(1) 348,527,1028 
OAR 4 3 6 - 3 5 - 4 0 0 ( 3 ) ( b ) 161 
OAR 4 3 6 - 3 5 - 4 0 0 ( 3 ) ( c ) ( A ) 394,1752 
OAR 436-35-400(4) 125,348 
OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( a ) 394 
OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( a ) ( B ) 348 
OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) 125,161 
OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) ( B ) 1028 
OAR 4 3 6 - 3 5 - 4 3 0 ( 8 ) ( b ) 1821 
OAR 4 3 6 - 3 5 - 4 3 0 ( 8 ) ( c ) 1821 
OAR 436-35-440 1821 *Bold Page = C o u r t Case* 
OAR 436-40-005(10) 1631 
OAR 436-45-002 1796 
OAR 436-45-010(1) 1796 
OAR 436-50-008 
OAR 436-50-010 
OAR 436-50-020 
OAR 436-50-030 1347 
OAR 436-60-003(4) 176,218,294 
OAR 436-60-005(9) 24,45,47,225,244,262,491,819,1067,1081,1520, 

1689 
OAR 436-60-020 1244,1321 
OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( a ) 1431 
OAR 436-60-020(5) 2043 
OAR 436-60-020(6) 2 
OAR 436-60-020(7) 752,1776 
OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( a ) . 183,623,1321 
OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( c ) 183,752,1321,1776,1920 
OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( k ) 2 
OAR 4 3 6 - 6 0 - 0 2 0 ( 8 ) ( i ) 2114 
OAR 436-60-030 285,1293 
OAR 436-60-030(1) 2 
OAR 436-60-030(2) 2,1116 
OAR 436-60-030(3) 942,1116 
OAR 4 3 6 - 6 0 - 0 3 0 ( 4 ) ( a ) 942,1116 
OAR 436-60-030(5) 285,288,1125,1293,1402,1522,2043,2151 
OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) ( c ) 2151 
OAR 4 3 6 - 6 0 - 0 3 0 ( 6 ) ( a ) 942 
OAR 436-60-030(7) 1125,1293 
OAR 436-60-035 1365 
OAR 436-60-040(6) 344 
OAR 436-60-050 463 
OAR 436-60-050(4) 463,984,1106 
OAR 436-60-050(5) 612,748 
OAR 436-60-060(1) t h r u (13) 629 
OAR 436-60-070(1) 463 
OAR 436-60-090(3) 319 
OAR 436-60-145 99,525,583,1622,1646,1893 
OAR 436-60-145(1) 46,47,100,109,218,253,299,1716,1806 
OAR 436-60-145(2) 177,253,583,1615 
OAR 436-60-145(3) 45,525,583,1366,1367,1615,1716 
OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( f ) 1961 
OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( h ) 225,643 
OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( i ) 298 
OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( j ) 298,991 
OAR 436-60-145(4) 152,188,188,225,507,676,879,886,982,991,999, 

1007,1086,1150,1187,1316,1366,1716 
OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( b ) t h r o u g h ( d) ...152 
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OAR 436-60-145 (4) ( e ) 299,1961 
OAR 436-60-145 (4) ( f ) 177,253 
OAR 436-60-145(4) (g) 157,176,177,188,188,218,225,253,294,299,500, 

581 
OAR 436-60-145(4) ( i ) 152,177 
OAR 436-60-145(5) 152,177,188,188,225,253,500,507,525,581,676, 

879,886,982,991,999,1007,1086,1150,1187,1316,1366 
OAR 436-60-145(6) 45,157,176 
OAR 4 3 6 - 6 0 - 1 4 5 ( 6 ) ( a ) ( D ) 157 
OAR 436-60-145(6) (b) 157,176 
OAR 4 3 6 - 6 0 - 1 4 5 ( 6 ) ( c ) 157 
OAR 436-60-145(6) ( d ) 157,500, 581 
OAR 436-60-145(6) (e) . 152,157,177 
OAR 4 3 6 - 6 0 - 1 4 5 ( 6 ) ( f ) 157 
OAR 436-60-145(6) (g) 157,225 
OAR 436-60-145(6) (h) 46,48,157 
OAR 4 3 6 - 6 0 - 1 4 5 ( 6 ) ( i ) 45 
OAR 436-60-145(7) 24 
OAR 436-60-145(8) 176 
OAR 436-60-150 1188 
OAR 436-60-150(1) 149,994 
OAR 436-60-150(3) 857,2016 
OAR 436-60-150(3) ( e ) 375,492,1480,2016 
OAR 436-60-150(4) 994,2016 
OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( f ) 1480 
OAR 436-60-150(4) ( i ) 157,176,188,188,194,218,225,244,262,294,298, 

299,458,507,525,582,583,643,676,819,879,886,982,991,999,1007,1081,1086,1150, 
1187,1316,1365,1366,1367,1517,1520,1615,1616,1641,1645,1688,1689,1705,1716, 
1731,1744,1798,1806,1897,1961 

OAR 4 3 6 - 6 0 - 1 5 0 ( 5 ) ( a ) 1844 
OAR 436-60-150(6) 1195 
OAR 436-60-150(6) (e) 157,176,188,188,194,218, 225, 244, 262 , 294,298, 

299,458,507,525,582,583,643,676,819,879,886,982,991,999,1007,1081,1086,1150, 
1187,1316,1365,1366,1367,1517,1520,1615,1616,1641,1645,1688,1689,1705,1716, 
1731,1744,1798,1806,1897,1961 

OAR 436-60-180 436,1276,1284,1418,1466,1999 
OAR 4 3 6 - 6 0 - 1 8 0 ( 2 ) ( b ) 1999 
OAR 436-60-180(4) 1466,1999 
OAR 436-60-180(5) 266,1466,1764,1999 
OAR 436-60-180(6) ...... .1764 
OAR 436-61-004 625 
OAR 436-61-004(4) .2084 
OAR 436-61-060 705 
OAR 436-61-100(1) 625 * B o l d Page = C o u r t Case* 
OAR 436-65-600 e t seq 446 
OAR 436-75-030 1709 
OAR 436-75-050 1709 
OAR 436-80-001 t h r u 080 1244 
OAR 436-80-060 1244,1483 
OAR 436-80-060(1) (d) 2152 
OAR 436-80-060(2) 1169 
OAR 4 3 6 - 8 0 - 0 6 0 ( 2 ) ( d ) 2152 
OAR 436-83-200 94 
OAR 436-120-003(1) 625 
OAR 436-120-003(4) 625 
OAR 436-120-040(3) 625 
OAR 436-120-045 2156 
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OAR 436-120-050 386 
OAR 436-120-050(7) 386 
OAR 436-120-085(10) 386 
OAR 436-120-090 2156 
OAR 436-120-100(1) 705 
OAR 4 3 6 - 1 2 0 - 1 2 0 ( 1 ) ( a ) 705 
OAR 436-120-210 2154 
OAR 4 3 7 - 0 1 - 0 1 5 ( 5 5 ) ( a ) ( A ) 734 
OAR 437-01-140(1) 734 
OAR 437-40-030(1) 734 
OAR 438-05-010 2015 
OAR 438-05-040(10) 2055 
OAR 438-05-046(1) ...575 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( a ) 582,657 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) 9,657,850,899,1009,1269,1496,1501,1650,1652, 

1691,1704,1792,1803,1895,1960 
OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( a ) 1269,1501 
OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( b ) 1269,1501 
OAR 438-05-052 194,1187 
OAR 438-05-055 821 
OAR 438-05-075 575,1064 
OAR 438-06-020 836 
OAR 438-06-031 670,950,1047,1767 
OAR 438-06-040 967,1002 
OAR 438-06-065(2) 1466,1764 
OAR 438-06-070 192 
OAR 438-06-071 645,1129,1382,1497,1713,1723,1886 
OAR 438-06-071(1) 1249,1382,1713,1723 
OAR 438-06-071(2) 1129,1175,1382,1713.1723 
OAR 438-06-075 1047 
OAR 438-06-081 300,309,313,645,836,1129,1175,1497,1723,1886 
OAR 438-06-081(2) 1723 
OAR 438-06-081(4) 309,315,1643 
OAR 438-06-085 1400 
OAR 438-06-091 300,313,315,670,832,836,947,1387,1643 
OAR 438-06-091(1) 836 
OAR 438-06-091(2) 1234 
OAR 438-06-091(3) 558,1911 
OAR 438-06-091(4) 315,558,1643,1911 
OAR 438-07-005(4) 541 
OAR 438-07-010 1198 
OAR 438-07-015 43,104,541,832,1198,2016 
OAR 438-07-015(2) 617,1079,1183,2015,2122 
OAR 438-07-015(4) 541,585,882,1198 
OAR 438-07-015(5) 43,1745 
OAR 438-07-016 1198,1723 
OAR 438-07-017 104,527 
OAR 438-07-018 43,423 
OAR 438-07-018(1) 43,423,585,1674 
OAR 438-07-018(2) 43,423 
OAR 438-07-018(3) 43,423 
OAR 438-07-018(4) 43,541,585,832,1123,1525 
OAR 438-07-022 291,1382 
OAR 438-07-023 832 
OAR 438-07-025 882,1197 
OAR 438-07-025(1) 50,862 
OAR 438-07-025(2) ...862,1197 
OAR 438-08-020 605 
OAR 438-09-001 e t seq 24,45,102,244,262,491,1081 
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OAR 438-09-001(1) 24,45,46,47,100,109,218,225,244,253,299,819, 
1081,1150,1520,1689,1806 

OAR 438-09-001(2) 1688,1798 
OAR 438-09-001(3) 1041 
OAR 438-09-005 e t seq 1154 
OAR 438-09-005(1) 643 
OAR 438-09-005(2) 643 
OAR 438-09-005(4) 1041,1218 
OAR 438-09-010 1041 
OAR 438-09-010(7) 148 
OAR 438-09-020 194,525,859,1187,1616,1744,1896,1961 
OAR 438-09-020(1) 152,177,188,188,225,253,496,507,581,676,879, 

886,982,991,999,1007,1086,1150,1187,1316,1366 
OAR 438-09-020(1) (a) 48,157,879 
OAR 438-09-020(1) ( b ) 148,1520,1688,1798 
OAR 438-09-020(1) ( c ) 148,157,176,177,188,194,218,262,299,859,886 
OAR 438-09-020(2) 148,152,176,177,188,188,225,253,335,507,676, 

879,886,982,991,999,1007,1086,1150,1187,1316,1366,1367,1517,1615,1645,1705, 
1716,1897,1961 

OAR 438-09-020(2) (a) 48,157,583,859,982 
OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) ( b ) 982 
OAR 438-09-025(1) 222 
OAR 438-09-025(2) 157,222,443,500,581,582,1641,1698 
OAR 438-09-025(3) 443,500,581 
OAR 438-09-035 859,1168,1641,1893 
OAR 438-09-035(1) 601,1009,1168,1209,1631,1641,1698,1893,1896 
OAR 438-09-035(2) 601,1168,1641,1720,1893 
OAR 4 3 8 - 0 9 - 0 3 5 ( 2 ) ( a ) 1893 
OAR 4 3 8 - 0 9 - 0 3 5 ( 2 ) ( b ) 1893 
OAR 438-09-035(3) 601,1168,1209,1226,1646,1893 
OAR 438-10-005 90,358,446,452,882 
OAR 438-10-010 79,90,94,125,161,173,184,199,342,348,358, 

418,434,481,512,544,552,578,623,631,646,674,866,887,904,1028,1176,1217,1370, 
1393,1445,1517,1617,1752,1758,1784 

OAR 438-10-010(1) 205,302,348,474,520,602,815,882,1262 
OAR 438-10-010(2) 602,1359 
OAR 438-11-005(1) 1364 
OAR 438-11-005(4) 1364 
OAR 438-11-010(1) 321 
OAR 438-11-015 527 
OAR 438-11-020 527,1354 
OAR 438-11-020(1) ...1823 
OAR 438-11-020(2) 589 
OAR 438-11-022 1364 
OAR 438-11-025 1253 
OAR 438-11-035(2) 2133 
OAR 438-12-018 1720 
OAR 438-12-025 993 
OAR 438-12-025(2) 863,1108 
OAR 438-12-025(3) 1800 
OAR 438-12-030 1828 
OAR 438-12-032(3) 1276 
OAR 438-12-035 1649 
OAR 438-12-035(2) 1649,1720 
OAR 438-12-035(3) 1649 
OAR 4 3 8 - 1 2 - 0 3 7 ( 1 ) ( b ) 568 
OAR 438-12-037(1) ( c ) 599,865,1717 
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OAR 4 3 8 - 1 2 - 0 3 7 ( 1 ) ( f ) 1292,1888 
OAR 438-12-037(2) 1717 
OAR 438-12-052 1796 
OAR 438-12-055 38,53,216,430,432,568,611,1066,1477,1910 
OAR 438-12-055(2) 1910 
OAR 438-12-060 38,432 
OAR 438-15-005(2) 2011 
OAR 438-15-010 e t seq 1846 
OAR 438-15-010(1) 1846 
OAR 438-15-010(2) 1293 
OAR 438-15-010(3) 1846 
OAR 438-15-010(4) 4,9,25,50,59,68,76,78,82,83,87,90,101,115, 

123,138,140,144,149,153,156,169,190,209,213,226,237,247,261,267,270,273,275, 
302,309,315,316,323,336,344,368,373,380,389,406,409,421,436,439,448,455,460, 
463,467,481,489,492,501,507,512,515,527,538,541,547,549,552,570,575,577,585, 
589,593,601,605,612,617,621,629,631,638,649,663,686,832,836,844,855,857,863, 
871,886,894,897,903,908,911,914,915,926,935,937,944,950,956,958,970,972,976, 
984,994,997,1002,1006,1007,1013,1014,1021,1047,1051,1058,1064,1073,1076,1087, 
1097,1106,1114,1116,1118,1125,1130,1151,1164,1166,1176,1178,1183,1188,1190, 
1191,1197,1198,1202,1211,1220,1221,1222,1228,1230,1237,1239,1240,1253,1257, 
1275,1276,1280,1284,1293,1299,1301,1303,1309,1313,1314,1322,1326,1328,1342, 
1346,1347,1354,1359,1363,1374,1388,1402,1412,1420,1426,1457,1460,1466,1473, 
1477,1483,1488,1492,1505,1513,1621,1628,1629,1632,1659,1673,1674,1677,1678, 
1697,1700,1702,1735,1745,1746,1748,1749,1767,1783,1794,1811,1814,1815,1817, 
1821,1829,1837,1843,1847,1864,1870,1873,1878,1881,1883,1906,1913,1914,1920, 
1924,1928,1930,1931,1934,1935,1937,1939,1942,1943,1949,1968 

OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) ( a ) 1473 
OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) ( h ) 1823 
OAR 438-15-010(5) 705 
OAR 438-15-010(6) 104,866 
OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) ( g ) 915 
OAR 438-15-025 1187 
OAR 4 3 8 - 1 5 - 0 2 8 ( 1 ) ( a ) 1215 
OAR 438-15-028(2) ( b ) ... 1215 
OAR 438-15-030 .... 1958 
OAR 438-15-030(1) 35,601,2011 
OAR 438-15-040 . 649,1958 
OAR 438-15-040(1) 1636,1846 
OAR 438-15-040(2) 138 
OAR 438-15-040(3) 1262 
OAR 438-15-040(4) 1262 
OAR 438-15-045 1749,1958 
OAR 438-15-052 102,194,676,1187,1209,1316,1517,1615,1616, 

1620,1622,1645,1646,1705,1716,1744,1778,1863,1896,1961 
OAR 438-15-052(1) 1897,1961 
OAR 438-15-052(2) 1863 
OAR 438-15-055 354,1776 
OAR 438-15-055(1) 220,389 
OAR 438-15-065 649 
OAR 438-15-080 399,401 
OAR 438-15-085 354,1667 
OAR 438-15-085(1) 220,1846 
OAR 438-15-085(2) 1776,1778,1844 
OAR 438-15-090 487,2060 
OAR 438-15-090(2) 2060 
OAR 438-16-005(2) 1753 
OAR 438-24-030(3) 2027 
OAR 438-47-010 e t seq 1846 
OAR 438-47-010(3) 1846 
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Rule Page(s) 

OAR 438-47-010(5) 1846 
OAR 438-47-025 1846 
OAR 438-47-080 1846 
OAR 438-82-030(2) 923,1250,1318,1624,1718 
OAR 438-82-045(6) 1128 
OAR 438-82-050 1128 * B o l d Page = C o u r t Case* 
OAR 438-82-050(1) 1340 
OAR 836-43-110 2045 
OAR 836-43-110(3) 2051 
OAR 836-80-150 ...2103 

LARSON CITATIONS 

L a r s o n Page(s) 

1 L a r s o n , Workmen's Compensation Law, 2.20 709 
1 L a r s o n , WCL, 13.11(d) a t 3-378 (1985) 1021 
1 L a r s o n , WCL, 13.11(d) a t 3-379 (1985) 439,1021 
1 L a r s o n , WCL, 13.11(d) a t 3-380 (1985) 1021 
1 L a r s o n , WCL, 13.11(d) a t 3-381, 3-382 (1985) 439 
1 L a r s o n , WCL, 13.11(d) a t 3-382 (1985) 439 
1 L a r s o n , WCL, 13.13, 3-398,3-401,3-406 (1985) 1021 
1 L a r s o n , WCL, 13.21 (1985) 78 
1 L a r s o n , WCL, 13.21 a t 3-415 & n. 84 (1985, Supp. 1988) 78 
1 L a r s o n , WCL, 16.10 a t 4-204 (1985) 698 
1 L a r s o n , WCL, 16.11 a t 4-124 t h r u 4-141 (1985) 329 
1 L a r s o n , WCL, 16.13 a t 4-145 t h r u 4-149 (1985) 329 
1 L a r s o n , WCL, 16.31 a t 4-208.62 n 53 (1990) 714 
1 L a r s o n , WCL, 16.32 (1990) 714 
1 L a r s o n , WCL, 17.10 a t 4-209 t o 4-218 (1985) 166 
1 L a r s o n , WCL, 17.30 a t 4-225 (1985) 1878 
1 L a r s o n , WCL, 18.12 a t 4-252 t h r u 4-267 (1985) 329 
1 L a r s o n , WCL, 18.13 a t 4-267 (1985) 1021 
1 L a r s o n , WCL, 19.00 a t 4-339 (1985) 1021 
1 L a r s o n , WCL, 19.10 a t 4-339 (1985) 1021 
1 L a r s o n , WCL, 19.24 a t 4-344 t h r u 4-346 (1985) 329 
1 L a r s o n , WCL, 19.29, 294.69 t h r u 294.71 (1972) 257 
1 L a r s o n , WCL, 19.29 a t 4-362, 4-370 t o 4-371 (1985) 1226 
1 L a r s o n , WCL, 19.33, 4-382 (1985) 1021 
1 L a r s o n , WCL, 19.35 a t 4-387 t h r u 4-390 (1985) 163,166 
1 L a r s o n , WCL, 19.61 a t 4-40-6 t o 4-407 (1985) 163,166 
1 L a r s o n , WCL, 19.62 a t 4-411 (1985) 163 
1 L a r s o n , WCL, 19.63 a t 4-419 (1985) 1021 
1A L a r s o n , WCL, 21.60 a t 4-46, 47 (1987) 1363 
1A L a r s o n , WCL, 21.60, 5-42 e t seq. (1987) 1363 
1A L a r s o n , WCL, 25.00 (1985) 1420 
1A L a r s o n , WCL, 29.10 a t 5-355 272 
1A L a r s o n , WCL, 34.21, 6-83 t o 6-85 (1985) 1051,1226 
I B L a r s o n , WCL, 41.64 a t 7-465 (1985) 561 
1C L a r s o n , WCL, 44.34(a) (b) (1986) 332 
2 L a r s o n , WCL, 57.35 (1987) 270 
3 L a r s o n , WCL, 78.10 a t 15-101 (esp. f n . 48) 1702 
3 L a r s o n , WCL, 78.43(d) a t 15-272 1702 
3 L a r s o n , WCL, 7 9 . 7 2 ( b ) , 15-426.272(45) t o 15-426.272(63) 1057 
4 L a r s o n , WCL, S e c t i o n 95 (1990) 1999 
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OREGON RULES OF CIVIL PROCEDURE CITATIONS 

Rule Page(s) 

ORCP 67B 2059 *Bold Page = C o u r t Case* 
ORCP 10A 1921,1960 
ORCP 7 1 B ( 1 ) . . . 246,403,575,677,2082 

OREGON EVIDENCE CODE CITATIONS 

Code Page(s) 

OEC 201(b) 492,1416 
OEC 702 1058 
OEC 802 1382 
OEC 802(4) 1382 
OEC 803( 4 ) 1382 
OEC 804( 3 ) ( f ) 1702 
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Claimant Page(s) 

Abbe, Glenn (Cl-01831) 1897 
Abbott, David R. (WCB 87-13097 e t c . ; CA A50887) ... 1441,2007 
Accident Prevention D i v i s i o n (CA A62768) 734 
Adams, Don O. (89-06593) 972 
Adams, Rand a l l P. (89-10079) 161 
Agar, John W. (89-22462) 598 
Agner, Margaret A. (89-24862) 891 
Aguas, Ricardo (89-07959) 24 
A g u i l a r , Joe Ann (89-11086) 246 
Aguire, Sam J . (87-04491) 8 
A l a n i s , Pete (90-10819) .". • .1748 
Alexander, Rick D. (90-05727 etc.) 1629 
A l l e n , Alene M. (89-10499) 515 
A l l e n , David B. (89-24372) 112 
A l l e n , Jack (89-19678) 190 
A l l i s o n , Mona L. (90-09628) 1749 
Alonzo, Maria (WCB 88-11045; CA A64186) 724,963 
Alvarado, Alfonso S. (90-10094) 1217,1303 
Alvarado, Joan M. (89-14600) 477 
Ames, E l l a L. (90-16109) 1906 
Andersen, Ch a r l e s M. (89-12008) 463 
Anderson, Christopher J . (89-20011) 516 
Antonio, Stanley R. (Cl-00751) 1007 
Ar c h i b a l d , James A. (89-0423M) 1916 
Arms, Tommy V. (WCB 88-07597 e t c . ; CA A64255) 1509,1973 
Armstrong, Gary J . (89-21912) 976 
Arnold, C h a r l e s (89-0078M) 1204 
Aschbacher, Donna (WCB 88-07257; CA A61687) 2063 
Ash, J e s s e (90-08256) 1946 
Atchley, J i l l R. (TP-91011) 1282 
Ausbie, Herbert C. (WCB 88-08507; CA A63928) 1832,2092 
Backes, Diane E. (Cl-00021) 177 
Bacon, Dianne M. (90-14553). 1930 
B a i l e y , B r e t t A. (89-24953) 1116 
B a i l e y , Richard G. (89-17403) 348 
Baker, Mark E. (90-11592) ......1218 
B a l e s , Lou D. (WCB 88-05665; CA A65158) 1866,2025 
B a l l a r d , Maria (89-24882 etc.) 1183 
Baracio-Romero, Jaime (90-20174) 1704 
B a r a j a s , Ismeal M. (WCB 88-10277; CA A644 38) 1774,2009 
Barber, Lamarr H. (89-22820) 292 
Barker, Hubert W. (WCB 87-00261; CA A64922) 1653,2048 
Barne t t , Dena L. (WCB 88-22382; CA A64959) 752, 1776 
Barn e t t , Dick L. (WCB 85-16010; CA A62112) 711 
B a r r e r a s , Mike K. (89-15758) 832 
Barrow, M o l l i e E. (89-17353) 617 
B a r t r u f f , Donna L. (89-14710) 39,220 
B a s l , Laura (WCB 87-17697; CA A63841) 741,1511 
B a s s e t t , William L. (90-06715) 994 
Baur, P a t r i c k R. (WCB 87-06646 e t c . ; CA A63679)... 720 
Beachy, Susan M. (90-08293) 1234 
Beard, Timothy D. (89-05535) 432 
Beardslee, Anthony B. (WCB 88-10474; CA A64794)...2032 
Beckley-Stokes, Beverly A. (Cl-00069) ... 225 
Beekman, Eugene (90-03625) 1118 
Beeman, Rudolph A. (89-24493 etc.) 55 
B e l l , F o r r e s t W. (WCB 88-08024 e t c . ; CA A64210)... 726 
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Belshee, David W. (87-01107 e t c . ) 113 
Benzinger, J e f f r e y (CA A69059) 2059 
Berard, Susan L. (89-21633) 1073 
Berry, James G. (88-15311) 1354 
Beswick, Cleo I . (86-00108) . .. 876,1140,1314 
B e t h e l l , C a r l S. (90-01381) 1185 
B e y e r l i n , Donald R. (89-0146M) 870 
B i g l e r , Mary E. (TP-90064) . 619 
B i l l i n g s , Gerald L. (89-0442M) 399 
B i l l i n g s , Gerald L. (89-16012 etc.) 401 
Bingham, P a u l i n e E. (91-00412 etc.) 1817 
B i r d , Harold T. (89-12866 etc.) 1732 
Black, F. Owen (WCB 89-17333; CA A65274) 2125 
Blackwood, James E., J r . (89-21907) 871 
Blades, Beulah M. (90-02062 e t c . ) 1013 
B l a i n , C h a r l e s W. & Minerva A. (employers) 754 
Bob Wilkes F a l l i n g (CA A65963) 2127 
Borgen, Duane V. (90-03853) 978 
B o r i s o f f , Henry R. (CA A60630 etc.) 695 
Borrego, Eddie (WCB 88-18220 e t c . ; CA A67685) 2152 
Bosley, P r i s c i l l a J . (89-03907) 380 
B o t e l l o , Magdaleno (89-19947) 336 
Bowen, L a r r y L. (89-19179).... 1164 
Bowen, Timothy J . (90-05470) 1810 
Boyer, David K. (86-16928) 561 
Bradley, R i c h a r d P. (88-0419M) 1619 
Bradshaw-Coe, Geraldine M. (88-20559) 518 
Bratton, John (89-03829 e t c . ) 1466 
Brewer, Michael A. (89-01675 e t c . ) 1074 
B r i t z i u s , D a r y l M. (90-16708) 1269 
Brodek, J a n i c e M. (90-16051) 1931 
Bronson, Barry M. (90-16125) 1960 
Brooks, L e s l i e G. (89-06207) 1834 
Brooks-Lusk, Cindy L. (86-12672) 1235 
Brost, J e s s e L. (89-18820) 1208 
Brown, C h a r l e s L. (89-15235) 56 
Brown, Eugene C. (90-13039) 1920 
Brown, G i l b e r t R. (89-04348) 585 
Brown, Robert (90-12237 e t c . ) 1709 
Brown, Robert R. (WCB 88-15039; CA A64644) 709 
Brummond, A n i t a M. (89-21368) 1412 
Brusseau, James D. , I I (89-22996) 541 
Bryant, Tammi L. (90-09241) 1764 
Buchanan, David D. (89-06843) 1616 
Buchanan, David D. (Cl-01021) 1187 
Buddenberg, Ronald R. (89-19242) 434 
Bullock, Susan L. (89-21786) 115 
Burge, David L. (WCB 88-20666; CA A65902) ..2110 
Burke, Joy (89-18488) 1237 
Burns, Tana M. (89-21523) 58 
B u r t i s , Howard L. (90-19778) 1811 
Bush, S h i r l e y A. (89-16261) 59 
Bu t t s , C h a r l e s S. (90-12795 etc.) 1014 
But t s , Rose (89-19868 e t c . ) 178 
Byrd, J u d i t h H. (89-10497) 309 
Cage, Kenneth (88-06497 e t c . ) 487,1473 
Cain, Paul D. (90-10378) 602 
Cameron, Audrey J . (90-02764 etc.) 1220 
Campbell, Leo G. (89-18636) 1087 
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Campos, Maria (87-08331) 192,291 
Cannon, James G. (Cl-00200) 294,459 
C a r l o s , Ruben D. (89-21890) 605 
C a r l s o n , Herman M. (90-09177) 963 
C a r l s o n , Ronda A. (90-01514) 244 
Carson, Edwin L. (89-08904) 107,352,835 
C a s t l e , I v a l L. (90-03953) 1136 
Cervantes, R u t i l l o (91-07874) 1933 
Cervencik, Jan (90-02588) 1936 
Chambers, Roy J . (66-0223M) 568 
Chambliss, Cleophas C. (89-24362) 904 
Chandler, C. Bernice (89-26231) 899 
Chapel, Rena M. (89-13775) .1018 
Charlton, Gale E. (TP-91013) 1356 
Chase, Helen M. (90-05487) 935,1180,1415 
C h i l d e r s , Jimmie A. (89-0610M) 1292 
C h i r i c e a , V a s i l e (90-19519 e t c . ) 1750 
Chrestensen, Nola M. (89-21448) 352 
C h r i s t , Leone S. (90-00234) 1140 
Chr i s t e n s o n , Evelyn (Cl-00240) .. 819 
C h r i s t i e , Brad R. (90-03496) 608 
Christmas, Ginger L. (89-24888 etc.) 25,156 
Chudacoff, L o r i e A. (90-01491 e t c . ) 997 
Church, Richard H.(WCB 88-08913 etc.;CA A64096)...1982 
C i s n e r o s , David L. (89-02733 e t c . ) 240 
Clancy, Mark S. (89-07992) 578 
C l a r k , Michael L. (CO-00263) . 61 
C l a r k , R o l l i e (Cl-00035) 194 
Claxton, Barbara J . (89-23495) 1303,1620,1690 
Clement, Lawrence W. (91-0237M) 1477 
C l i f t o n , A n i t a L. (90-19998) 1921 
Clonkey, Raymond E. (Cl-01579) 1705,1778 
Coble, Rocky L. (90-10159) 1907 
Cobra Cons t r u c t i o n (CA A65233) 2045 
Cody-Miller, Diana L. (CO-00591) 100 
Coelho, Martin (Cl-01388) 1641, 1698 
Coiteux, Linda (88-12642) 364 
Coleman, Reubin B. (WCB 87-16252; CA A63165) 1341,1979 
Coleman, Reubin B. (WCB 88-02573; CA A63383) 713, 1280 
C o l i s t r o , Anthony J . (89-13494) 1835 
Combs, Harold W. (83-0015M e t c . ) . 599 
Combs, J u l i a n H. (Cl-00124) 327,503 
Comer, Bobby S. (89-23654 etc.) 101 
Contreras, Mauricio V. (90-04825) 9 
Coombe, Dale A. (90-03120) 874 
Cope, Vernon L. (90-10212) 641 
Cordero, Amparo (WCB 88-07044; CA A64062) 2018 
Cornett, Marvin D. (90-06368 etc.) ....1270 
Cortes, Pablo G. (WCB 88-19802 e t c . ; CA A66024)...2030 
Cortez, V a l e r i e K. (89-03233) 543 
Cosner, Agnes L. (CV-91003) 923 
Couzens, Gerald A. (90-04862) 1321 
Cox, A n i t a L. (90-02942 etc.) 1513 
Crawley, Dannie W. (91-0127M) 568,1796 
Creasey, L a r e t a C. (90-08415) 1735 
Crock e t t , Lloyd L. (90-12356 etc.) .1767,1923 
Cr o c k e t t , M i l l i e M. (WCB 89-03462; CA A66108) 2072 
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Cronin, Patsy (89-03443) 1257 
Crouch, Floyd A. (89-20831) 295 
Crowder, Concetta M. (90-14059 etc.) 1741 
Crowder-Hicks, Linda D. (90-18790) 850 
Crowley, Ll o y d G. (89-01325) 40 
Crowley, Ll o y d G. (90-06066) 1416 
Crume, Lavere R. (90-08464 etc.) 1166 
Cruz, Lyn D. (89-22135) 247 
Cullmer, C h a r l e s W. (Cl-00732 thru Cl-00744) 879,1168 
Culp, Torry R. (89-21819) 1811 
C u r t i s , Loren P. (WCB 88-12404; CA A65942) 2082 
C u r t i s s , B e t t y J . (84-04967) 1632 
Cutburth, L a r r y D. (89-21308 etc.) 402 
Dabacon, Joseph E. (90-03573 etc.) 1962 
Dalton, Gene C. (90-00236) 1191 
Damm, Caro l e J . (90-13344) 1948 
Damm, Caro l e J . (WCB 88-05479; CA A63929) 1804,2093 
D a n i e l s , J.C., J r . (89-25265) 489 
Daugherty, D a r i l y n (Cl-00267) 262 
Davidson, Herb R. (90-14757) 1820 
Davis, Ralph J . (WCB 88-20680 e t c . ; CA A66812)....2062 
Davis, Verne E. (TP-91012) 1726 
Deacon, Linda S. (88-21455 etc.) 1021 
Dearborn, T r a v i s J . (90-03206) 1949 
Deering, David J . (90-00730) 1792,1917 
Delhorno, Hector (90-06126) 1221 
Demaris, Karen J . (89-08497) 1028 
Dennis, J e f f r e y D. (90-06053 etc.) 857,1032,1189 
Denton, David W. (90-00094 etc.) 1033,1221 
DePretto, Robert A. (90-01829) 644 
DeRoss, John P. (89-04720) 327 
Deross, W i l l i e Mae (CO-00536 etc.) 102 
Dickenson, I r e n e (90-04206) 1315 
Diede, Roy (88-21021) 195 
Dimmick, Dennis A. (89-11677) 9 
Dindia, T e r r y L. (90-10401) 1195 
Dirksen, Gary L. (CO-00632) 244 
Dobbs, Harold L. (89-23293) 979 
Dobson, Dennis A. (89-05853) ..1322 
Dodgin, Donald R. (90-01625) 645 
Dooley, Timothy E. (TP-89026; CA A63380) 2038 
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