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I n t h e M a t t e r o f t h e Compensation o f 
RANDI E. MORRIS, Claimant 
WCB Case No. Cl-01811 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Howser & M u n s e l l , C l a i m a n t A t t o r n e y s 

SAIF L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

On August 27, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make such d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n w h i c h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer f r o m o b l i g a t i o n s , under ORS 656.001 
t o 656.794 e x c e p t f o r m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436-60-
005 ( 9 ) (Emphasis added). See a l s o OAR 438-09-001(1). 

Here, t h e a c c e p t e d c l a i m s are "acute c e r v i c a l / d o r s a l s t r a i n " ( c l a i m no. 
4855111D), and " r o t a t o r c u f f L s h o u l d e r " ( c l a i m no. 7036515D). I n a d d i t i o n t o 
r e l e a s i n g c l a i m a n t ' s r i g h t s and t h e SAIF C o r p o r a t i o n ' s o b l i g a t i o n s under t h e ac
ce p t e d c l a i m s , t h e agreement a l s o p u r p o r t s t o d i s p o s e o f t h e f o l l o w i n g m a t t e r s : 

(1) A d e n i e d c e r v i c a l , lumbar, t h o r a c i c s t r a i n ( c l a i m no. 7089516A); 
(2) A d e n i e d t h o r a c o l u m b a r , t r a p e z i u s , c e r v i c a l s t r a i n ( c l a i m no. 

7101360K); 
(3) A g e n e r a l i z e d overuse problem, diagnosed as m y o f a s c i a l syndrome, i n 

v o l v i n g t h e neck, b o t h s h o u l d e r s , upper back, c e r v i c a l , t h o r a c i c , and lumbar 
s p i n e , r i g h t arm, r i g h t s a c r o i l i a c j o i n t , and r i g h t t r a p e z i u s . 

The agreement f u r t h e r p r o v i d e s t h a t t h e a f o r e m e n t i o n e d c l a i m s , b o t h 
a c c e p t e d and d e n i e d , w i l l be combined under one c l a i m number, 4855111D. The 
ac c e p t e d c o n d i t i o n i n c l a i m no. 4855111D s h a l l be amended t o r e a d " m y o f a s c i a l 
syndrome and s t r a i n i n v o l v i n g t h e c e r v i c a l / d o r s a l - t h o r a c i c / l u m b a r s p i n e , and 
b i l a t e r a l s h o u l d e r s . " The o t h e r c l a i m s (7036515D, 7089516A, and 7101360K) w i l l 
be " a d m i n i s t r a t i v e l y ' k i l l e d and combined' w i t h t h e C l a i m No. 4855111D upon t h e 
a p p r o v a l o f t h i s Claims D i s p o s i t i o n Agreement." Moreover, t h e agreement s t a t e s 
t h a t a l l o u t s t a n d i n g m e d i c a l b i l l i n g s w i l l be processed f o r payment under c l a i m 
number 4855111D. Consequently, c l a i m a n t s h a l l be h e l d harmless f o r any m e d i c a l 
b i l l i n g s a r i s i n g o u t o f t h e above c l a i m numbers. See CDA p. 3, 11. 5-11 and 22-
24; p. 4, 1. 1. 

The f u n c t i o n o f a c l a i m d i s p o s i t i o n agreement i s t o d i s p o s e o f an accepted 
c l a i m , w i t h t h e e x c e p t i o n o f m e d i c a l s e r v i c e s , as t h e c l a i m e x i s t s a t t h e t i m e 
t h e Board r e c e i v e d t h e CDA. See ORS 656.236(1). I t i s n o t t h e f u n c t i o n o f a 
c l a i m d i s p o s i t i o n agreement t o accomplish c l a i m p r o c e s s i n g f u n c t i o n s under ORS 
656.262 o r o t h e r w i s e r e s o l v e c o m p e n s a b i l i t y i s s u e s . There a r e o t h e r p r o c e d u r a l 
avenues a v a i l a b l e t o t h e p a r t i e s t o accomplish t h e s e o b j e c t i v e s , such as s t i p u 
l a t i o n s and d i s p u t e d c l a i m s e t t l e m e n t s . See F r e d e r i c k M. P e t e r s o n , 43 Van N a t t a 
1067 ( 1 9 9 1 ) . Here, however, t h e agreement a t t e m p t s t o d i s p o s e o f s e v e r a l d e n i e d 
c l a i m s . A l t h o u g h t h e p a r t i e s do not r e p r e s e n t t h a t c l a i m a n t ' s m y o f a s c i a l syn
drome i s i n d e n i e d s t a t u s , we assume t h a t t h e c o m p e n s a b i l i t y o f t h i s c o n d i t i o n 
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i s i n d i s p u t e between t h e p a r t i e s , and t h e r e f o r e , t r e a t i t as i f i t was i n 
d e n i e d s t a t u s . • 

The D i r e c t o r ' s r u l e s s t a t e t h a t a c l a i m d i s p o s i t i o n agreement co n c e r n s an 
ac c e p t e d c l a i m . OAR 436-60-005(9). Claims t h a t are i n d e n i e d s t a t u s cannot be 
c o n s i d e r e d " a c c e p t e d . " Inasmuch as t h e agreement a t t e m p t s t o d i s p o s e o f d e n i e d 
c l a i m s , t h e c l a i m d i s p o s i t i o n agreement i m p e r m i s s i b l y exceeds t h e bounds o f 
OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( b ) . T h e r e f o r e , we f i n d t h a t i t i s "unreasonable as a m a t t e r 
o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . See F r e d e r i c k M. P e t e r s o n , supra. 

We n o t e t h a t t h e p a r t i e s have a t t e m p t e d t o c o n v e r t and c o n s o l i d a t e t h e ; 
d e n i e d c l a i m s i n t o one acce p t e d c l a i m , a p p a r e n t l y t o b r i n g them w i t h i n t h e : 
p u r v i e w o f t h e CDA pr o c e s s as w e l l as t o more e f f i c i e n t l y a d m i n i s t e r c l a i m a n t ' s 
c l a i m . We d e c l i n e t o approve such an arrangement. We n o t e t h a t t h e p a r t i e s 
have made t h e "acceptance" o f t h e s e d e n i e d c l a i m s c o n t i n g e n t on Board a p p r o v a l 
o f t h e c l a i m d i s p o s i t i o n agreement. See CDA p. 3, 11. 10-11. I n t h e p a s t we 
have d e c l i n e d t o approve agreements t h a t a r e s u b j e c t t o t h e o c c u r r e n c e o f a 
f u t u r e u n c e r t a i n e v e n t . See James J. Treml, 42 Van N a t t a 2594 ( 1 9 9 0 ) ; Raymond 
E. Clonkev, 43 Van N a t t a 1778 (19 9 1 ) . Thus, because acceptance o f t h e s e claims, 
i s c o n t i n g e n t upon a p p r o v a l o f t h e c l a i m d i s p o s i t i o n agreement, we.do n o t f i n d 
t h e r e has been an acceptance o f t h e d e n i e d c l a i m s . 

Inasmuch as t h e d i s p o s i t i o n i s p r e d i c a t e d on SAIF's acceptance o f t h e 
d e n i e d c l a i m s , and t h e o f f e n s i v e p o r t i o n s o f t h e p a r t i e s ' agreement c a n n o t be 
e x c i s e d w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e b a r g a i n u n d e r l y i n g t h e exchange o f 
c o n s i d e r a t i o n , we co n c l u d e t h a t we are w i t h o u t a u t h o r i t y t o approve any p o r t i o n 
o f t h e p r o p o s e d d i s p o s i t i o n . Karen A. V e a r r i e r , 42 Van N a t t a 2 0 7 1 . ( 1 9 9 0 ) . Con
s e q u e n t l y , . we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . 
See ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , SAIF s h a l l 
recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t was s t a y e d by 
t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . See OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and 
( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a 
r e v i s e d agreement. 

I T I S SO ORDERED. . 

October 1 , 1991 C i t e as 43 Van N a t t a 2266 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DUANE H. BURIAN, Claimant 
Own. M o t i o n No. 91-0138M 

OWN MOTION ORDER REVIEWING CARRIER CLOSURE 
Malagon, e t a l . , C l aimant A t t o r n e y s 

C l a i m a n t r e q u e s t s r e v i e w o f t h e s e l f - i n s u r e d employer's August 8, 1991. 
N o t i c e o f , C l o s u r e w h i c h c l o s e d h i s c l a i m w i t h an award o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s f o r p e r i o d s between February 14, 1991 and J u l y 23, 1991. The s e l f - • 
i n s u r e d employer d e c l a r e d c l a i m a n t m e d i c a l l y , s t a t i o n a r y as o f J u l y 24, 1991. , 

C l a i m a n t contends t h a t h i s d i s a b i l i t y o f February 14, 1991, s h o u l d have 
been p r o c e s s e d as a new i n j u r y o r o c c u p a t i o n a l d i s e a s e c l a i m and r e q u e s t s , t h e 
Board t o " t a k e j u r i s d i c t i o n " over t h i s N o t i c e o f C l o s u r e , b u t d e f e r a c t i o n u n t i l 
t h e s e l f - i n s u r e d employer accepts o r deni e s t h e new c l a i m . C l a i m a n t r a i s e d no 
i s s u e s r e g a r d i n g improper c l o s u r e . Consequently, t h e r e i s no a c t i o n t o d e f e r . 
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A c c o r d i n g l y , we d e c l i n e t o " t a k e j u r i s d i c t i o n " over t h e c l o s u r e i n o r d e r t o 
d e f e r a c t i o n and d i s m i s s c l a i m a n t ' s r e q u e s t f o r r e v i e w o f t h e s e l f - i n s u r e d 
e m ployer's N o t i c e o f C l o s u r e . 

D e s p i t e o u r d i s m i s s a l o f c l a i m a n t ' s r e q u e s t , we n e v e r t h e l e s s n o t e t h a t our 
own m o t i o n a u t h o r i t y extends t o c l a i m s f o r worsened c o n d i t i o n s w h i c h a r i s e a f t e r 
t h e e x p i r a t i o n o f a g g r a v a t i o n r i g h t s , M i l t e n b e r q e r v. Howard's Plumbing, 93 Or 
App 475 ( 1 9 8 8 ) , w h i c h i n c l u d e s c l a i m a n t ' s March 20, 1991 own m o t i o n r e o p e n i n g . 
Our a u t h o r i t y o v e r t h i s own m o t i o n m a t t e r does n o t p r e c l u d e c l a i m a n t f r o m con
t e n d i n g a t a h e a r i n g t h a t h i s c u r r e n t d i s a b i l i t y i s a new i n j u r y o r o c c u p a t i o n a l 
d i s e a s e and, as such, s h o u l d be processed as a new c l a i m . Should c l a i m a n t do so 
and p r e v a i l , we s h a l l w i t h d r a w our March 20, 1991 Own M o t i o n Order and t h e s e l f -
i n s u r e d employer w i l l be a l l o w e d c r e d i t f o r b e n e f i t s p a i d p u r s u a n t t o o u r own 
m o t i o n a u t h o r i t y . 

I T I S SO ORDERED. 

October 1. 1991 C i t e as 43 Van N a t t a 2267 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROL L. CONAWAY, Claimant 
Own Mo t i o n No. 91-0275M 

OWN MOTION ORDER 
Cash R. P e r r i n e , C l a i m a n t A t t o r n e y 

The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an a l l e g e d 
w o r s e n i n g o f her May 10, 1982, i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s 
e x p i r e d June 25, 1987. The i n s u r e r accepts r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i 
t i o n , b u t opposes r e o p e n i n g o f her c l a i m f o r t h e payment o f t e m p o r a r y d i s a b i l i t y 
c o m p e nsation, c o n t e n d i n g t h a t she i s n o t i n t h e work f o r c e . 

We may a u t h o r i z e , on our own m o t i o n , t h e payment o f t e m p o r a r y d i s a b i l i t y 
c o m pensation when t h e r e i s a worsening o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, we may a u t h o r i z e t h e payment o f com
p e n s a t i o n f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes o u t 
p a t i e n t s u r g e r y . I d . 

We a r e persuaded t h a t c l a i m a n t ' s compensable i n j u r y has worsened r e q u i r i n g 
s u r g e r y . However, c l a i m a n t must a l s o be i n t h e work f o r c e t o q u a l i f y f o r tempo
r a r y d i s a b i l i t y compensation. Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 
258 ( 1 9 8 9 ) . The i n s u r e r contends t h a t c l a i m a n t i s n o t i n t h e work f o r c e because 
she was l a i d o f f f r o m her p r e v i o u s j o b . We d i s a g r e e . Dr. Newby's c h a r t n o t e s 
i n d i c a t e t h a t c l a i m a n t ' s c o n d i t i o n worsened i n Februa r y 1991. C l a i m a n t was l a i d 
o f f f r o m work i n March 1991. Dr. Newby's c h a r t n o t e d a t e d A p r i l 8, 1991, i n d i 
c a t e s , and t h e i n s u r e r does n o t d i s p u t e , t h a t c l a i m a n t has been r e c e i v i n g unem
plo y m e n t b e n e f i t s f r o m t h e S t a t e o f C a l i f o r n i a . The r e c e i p t o f unemployment 
b e n e f i t s i s p r i m a f a c i e e v i d e n c e t h a t c l a i m a n t i s w i l l i n g t o work and i s making 
r e a s o n a b l e e f f o r t s t o o b t a i n employment. See John T. S e i b e r , 43 Van N a t t a 136 
( 1 9 9 1 ) . There i s no r e b u t t a l e v i d e n c e . T h e r e f o r e , we f i n d c l a i m a n t i s i n t h e 
work f o r c e . See Dawkins v. P a c i f i c Motor T r u c k i n g , supra. 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t e m p o r a r y d i s a b i l i t y bene
f i t s b e g i n n i n g t h e d a t e she i s h o s p i t a l i z e d f o r t h e proposed s u r g e r y . The i n 
s u r e r s h a l l c o n t i n u e p a y i n g temporary t o t a l d i s a b i l i t y b e n e f i t s u n t i l one o f t h e 
f o l l o w i n g e v e n t s o c c u r s : (1) c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and c l a i m i s 
c l o s e d ; (2) c l a i m a n t r e t u r n s t o r e g u l a r o r m o d i f i e d work; (3) t h e a t t e n d i n g 
p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r employment; o r 
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(4) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o modi
f i e d work, such employment i s o f f e r e d i n w r i t i n g t o c l a i m a n t and c l a i m a n t f a i l s 
t o b e g i n such employment. C l a i m a n t ' s a t t o r n e y i s awarded 2 5 p e r c e n t o f t h e ad
d i t i o n a l c ompensation g r a n t e d by t h i s o r d e r , n o t t o exceed $150, as a r e a s o n a b l e 
a t t o r n e y f e e . Reimbursement f r o m t h e Reopened Claims Reserve i s a u t h o r i z e d t o 
t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i 
a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055.., 

I T IS SO ORDERED. 

October 1. 1991 ; : C i t e as 43 Van N a t t a 2268 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY D. LUCKY, Claimant 
Own Mo t i o n No. 91-0473M 

ORDER POSTPONING ACTION ON OWN MOTION REQUEST ON RECONSIDERATION 
H o l l a n d e r , e t . a l . , C laimant A t t o r n e y s 

SAIF L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our August 26, 1991 Order P o s t p o n i n g 
A c t i o n on Own M o t i o n Request. Cl a i m a n t contends t h a t t h e s t a t e m e n t i n t h e o r d e r 
t h a t t h e r e i s a p e n d i n g r e q u e s t f o r h e a r i n g on t h e c o m p e n s a b i l i t y o f h i s c u r r e n t 
c o n d i t i o n i s e r r o n e o u s . C l a i m a n t i s c o r r e c t . The pe n d i n g h e a r i n g r e q u e s t con
c e r n s i s s u e s o f pre m a t u r e c l o s u r e , temporary d i s a b i l i t y compensation and p e n a l 
t i e s and a t t o r n e y f e e s (WCB Case No. 91-06726). There i s no i n d i c a t i o n t h a t t h e 
SAIF C o r p o r a t i o n i s s u e d a w r i t t e n d e n i a l o f c o m p e n s a b i l i t y . 

We n e v e r t h e l e s s r e c e i v e d an Own Mo t i o n Recommendation Form f r o m SAIF, 
based on c l a i m a n t ' s May 9, 1991 p s y c h i a t r i c h o s p i t a l i z a t i o n , i n w h i c h i t recom
mends a g a i n s t c l a i m r e o p e n i n g . I n o r d e r t o c l a r i f y o ur d e c i s i o n t o pos t p o n e 
a c t i o n i n t h i s case, we r e v i e w i t s p o s t u r e b e f o r e us. C l a i m a n t ' s c l a i m was r e 
opened f o r a u t h o r i z e d t r a i n i n g i n February 1987. W h i l e t h e c l a i m remained i n 
open s t a t u s , we a u t h o r i z e d t h e payment o f temporary d i s a b i l i t y c o mpensation 
under o u r own m o t i o n a u t h o r i t y . SAIF c l o s e d t h e c l a i m by N o t i c e o f C l o s u r e on 
May 10, 1991; however, we s e t a s i d e t h e c l o s u r e , d i r e c t i n g t h a t c l o s u r e be made 
by E v a l u a t i o n under ORS 656.268, wh i c h was accomplished by a J u l y 1 1 , 1991-
D e t e r m i n a t i o n Order. I t i s t h i s D e t e r m i n a t i o n Order t h a t i s p r e s e n t l y b e f o r e 
t h e H e a r i n g s D i v i s i o n (WCB Case No. 91-06726). Meanwhile, on June 12, 1991, 
SAIF. r e c e i v e d n o t i c e o f c l a i m a n t ' s p s y c h i a t r i c h o s p i t a l i z a t i o n i n May 1991. I t 
i s t h a t n o t i c e t h a t i s t h e s u b j e c t o f t h i s own m o t i o n r e q u e s t f o r r e o p e n i n g . 

The Board g e n e r a l l y postpones a c t i o n on own m o t i o n c l a i m s when p o t e n t i a l l y 
r e l a t e d i s s u e s a r e p e n d i n g a t h e a r i n g . See OAR 438-12-050(2). Here,, i f c l a i m 
a n t p r e v a i l s a t h e a r i n g on t h e premature c l o s u r e i s s u e , t h e own m o t i o n m a t t e r . 
w i l l be moot. A c c o r d i n g l y , we w i l l c o n t i n u e t o postpone a c t i o n u n t i l t h e pend
i n g l i t i g a t i o n , i n WCB Case No 91-06726 i s r e s o l v e d a t h e a r i n g . T h e r e a f t e r , t h e 
Refe r e e i n t h a t case s h a l l submit a copy o f h i s o r d e r t o t h e Board and t h e p a r 
t i e s s h a l l a d v i s e us o f t h e i r r e s p e c t i v e p o s i t i o n s r e g a r d i n g own m o t i o n r e l i e f 
and p e n a l t i e s and a t t o r n e y f e e s . 

C l a i m a n t a l s o contends t h a t t h e SAIF C o r p o r a t i o n has f a i l e d t o comply w i t h 
i t s d i s c o v e r y o b l i g a t i o n s s i n c e June 1991, i n c l u d i n g i t s f a i l u r e t o p r o v i d e 
c l a i m a n t ' s a t t o r n e y w i t h a copy o f SAIF's Own M o t i o n Recommendation Form. 
C l a i m a n t r e q u e s t s t h a t we i s s u e an o r d e r r e q u i r i n g SAIF t o comply w i t h d i s c o v e r y 
r e q u i r e m e n t s and impose s a n c t i o n s f o r i t s f a i l u r e t o do so. 

D i s c o v e r y i s s u e s r e l a t i n g t o c l a i m a n t ' s Request f o r H e a r i n g (WCB Case 
No. 91-06726) a r e n o t w i t h i n o ur j u r i s d i c t i o n - and t h e r e f o r e must be addressed; a t 
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h e a r i n g . As f o r t h e own m o t i o n p r o c e e d i n g , a copy o f any document i n such a 
p r o c e e d i n g , i n c l u d i n g correspondence, d i r e c t e d t o t h e Board i s r e q u i r e d t o be 
s i m u l t a n e o u s l y m a i l e d t o a l l o t h e r p a r t i e s , o r t h e p a r t y ' s a t t o r n e y , i n v o l v e d i n 
t h e c l a i m . OAR 438-12-016. We a c c o r d i n g l y d i r e c t SAIF t o p r o v i d e a copy o f i t s 
Own M o t i o n Recommendation form and s u p p o r t i n g d o c u m e n t a t i o n t o c l a i m a n t ' s a t t o r 
ney. The i s s u e o f p e n a l t i e s and a t t o r n e y f e e s f o r f a i l u r e t o p r o v i d e documents 
r e l a t i n g t o t h e own m o t i o n p r o c e e d i n g s h a l l be d e f e r r e d u n t i l t h e m e r i t s o f 
c l a i m a n t ' s own m o t i o n r e q u e s t f o r r e o p e n i n g a r e r e v i e w e d . 

A c c o r d i n g l y , o u r August 26, 1991, o r d e r i s abated and w i t h d r a w n . As sup
p l e m e n t e d and amended h e r e i n , we adhere t o and r e p u b l i s h o u r August 26, 1991 
o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and appeal s h a l l 
r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Octob e r 2, 1991 C i t e as 43 Van N a t t a 2269 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NAY L. CHAUSSEE, Claimant 
WCB Case No. 90-05212 

ORDER ON REVIEW 
Westmoreland & Shebley, C l a i m a n t A t t o r n e y s 

Rod P e t e r s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s p a r t i a l d e n i a l o f her c l a i m f o r a m y o c a r d i a l i n f a r c t i o n . On r e 
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

FINDINGS OF FACT 

The compensable i n j u r y was no t t h e major c o n t r i b u t i n g cause o f t h e 
m y o c a r d i a l i n f a r c t i o n ( M I ) . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee c o r r e c t l y a p p l i e d t h e Workers' Compensation A c t as amended by 
Oregon Laws 1990 ( S p e c i a l S e s s i o n ) . Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 
1990; t h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n Oregon Laws 1990, 
Chapter 2, S e c t i o n 54(2) does n o t a p p l y . F u r t h e r m o r e , t h e m a t t e r a t i s s u e here 
i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i 
s i o n . See Oregon Laws 1990, Chapter 2, S e c t i o n 5 4 ( 3 ) . F i n a l l y , a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. See 
I d a M. Walker, 43 Van N a t t a 1402 (1991). 

The R e f e r e e , i n a p p l y i n g t h e 1990 amendments, a n a l y z e d t h i s case under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , w h i c h p r o v i d e s : 

" I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g d i s e a s e o r 
c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r a need f o r t r e a t m e n t , 
t h e r e s u l t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t t h e 
compensable i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f 
t h e d i s a b i l i t y o r need f o r t r e a t m e n t . " 
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We d i s a g r e e w i t h t h e Referee's a n a l y s i s . A l t h o u g h t h e r e i s e v i d e n c e t h a t 
c l a i m a n t had c o r o n a r y a r t e r y d i s e a s e which p r e e x i s t e d t h e compensable i n j u r y , 
inasmuch as t h e d i s e a s e d i d n o t impact t h e i n j u r e d body p a r t , we a r e n o t p e r 
suaded t h a t t h e i n j u r y combined w i t h t h e d i s e a s e w i t h i n t h e meaning of. ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . R a t h e r , we a r e persuaded t h a t t h i s case i s b e s t a n a l y z e d 
under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) : 

"No i n j u r y o r d i s e a s e i s compensable as a consequence o f a , 
compensable i n j u r y u n l e s s t h e compensable i n j u r y i s t h e m a j or 
c o n t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . " 

C l a i m a n t argues t h a t SAIF's p a r t i a l d e n i a l o f t h e MI on t h e b a s i s t h a t t h e 
i n j u r y was n o t a " m a t e r i a l c o n t r i b u t i n g cause" o f t h e MI p r e c l u d e s SAIF f r o m now 
a s s e r t i n g t h e "major c o n t r i b u t i n g cause" t e s t as c l a i m a n t ' s burden o f p r o o f . 
That argument l a c k s m e r i t . SAIF's p a r t i a l d e n i a l , t h ough c i t i n g t h e i n c o r r e c t 
t e s t , s u f f i c i e n t l y n o t i f i e d c l a i m a n t t h a t i t was d e n y i n g t h e c o m p e n s a b i l i t y o f 
t h e MI. C l a i m a n t must e s t a b l i s h her c l a i m by t h e s t a n d a r d o f p r o o f a s s i g n e d by 
law. An i n s u r e r ' s m i s s t a t e m e n t o f t h e s t a n d a r d o f p r o o f does n o t change t h e 
law, n o r does i t r e l i e v e c l a i m a n t o f t h e burden o f e s t a b l i s h i n g her c l a i m 
a c c o r d i n g t o law. 

The c o m p e n s a b i l i t y o f t h e MI c l a i m p r e s e n t s a complex m e d i c a l q u e s t i o n ; 
t h e r e f o r e , a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , r e s o l u t i o n o f t h i s i s s u e 
t u r n s l a r g e l y on e x p e r t m e d i c a l evidence. See U r i s v. Compensation Department, 
247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co.. 76 Or App 105, 109 
( 1 9 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . The r e l e v a n t m e d i c a l e v i d e n c e was g e n e r a t e d 
by D r s . P o u l s o n , I r o n s i d e , Sachdev and Baron. Poulson, o r t h o p e d i c s u r g e o n , and 
I r o n s i d e , pulmonary s p e c i a l i s t , found no c a u s a l r e l a t i o n s h i p between t h e com
pe n s a b l e i n j u r y and t h e MI (Exs. 36, 39, 4 0 ) . Drs. Baron and Sachdev f o u n d a 
c a u s a l r e l a t i o n s h i p . Baron, c a r d i o l o g i s t , o p i n e d t h a t s t r e s s , a n x i e t y and 
d e p r e s s i o n r e s u l t i n g f r o m t h e compensable i n j u r y were " p r o b a b l e causes o f t h e 
e x a c e r b a t i o n o f h e r c o r o n a r y a r t e r y d i s e a s e and her m y o c a r d i a l i n f a r c t i o n " (Ex 
4 3 ) , w h i l e Sachdev, c a r d i o v a s c u l a r s p e c i a l i s t , o p i n e d t h a t i f c l a i m a n t , was under 
s t r e s s due t o t h e i n j u r y , " t h e r e c o u l d have been a p o s s i b l e w o r s e n i n g o f her 
c a r d i o v a s c u l a r s t a t u s g i v i n g her t h e h e a r t a t t a c k " (Ex 4 1 ) . 

Because none o f t h e p h y s i c i a n s addressed t h e i s s u e o f whether t h e compens
a b l e i n j u r y was t h e major c o n t r i b u t i n g cause o f t h e MI, and because c l a i m a n t has 
o t h e r r i s k f a c t o r s f o r c o r o n a r y d i s e a s e i n c l u d i n g c h r o n i c c i g a r e t t e smoking and 
f a m i l y h i s t o r y f o r p r e m a t u r e c o r o n a r y a r t e r y disease,, we c o n c l u d e t h a t c l a i m a n t 
has f a i l e d t o s u s t a i n her burden o f p r o o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 3, 1990, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
AMERICA N. MILANI, Claimant 

WCB Case No. 90-17328 
ORDER ON REVIEW 

M y r i c k , Seagraves, e t a l . , C l a i m a n t A t t o r n e y s 
Howser & M u n s e l l , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Tenenbaum. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Mongrain's o r d e r 
t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m ; and (2) assessed a 
$2,000 i n s u r e r - p a i d a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s e f f o r t s i n o v e r t u r n i n g 
t h e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a t t o r n e y f e e s . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Clai m a n t r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i 
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , t h i s m a t t e r i s p r o p e r l y a n a l y z e d under 
t h e Workers' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

T u r n i n g t o t h e m e r i t s o f t h e c l a i m , t h e Referee f o u n d t h a t c l a i m a n t ' s June 
4, 1989 w o r k - r e l a t e d i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y 
and need f o r t r e a t m e n t . T h e r e f o r e , he concluded t h a t c l a i m a n t had e s t a b l i s h e d a 
compensable i n j u r y c l a i m and s e t a s i d e t h e i n s u r e r ' s d e n i a l . We agree. 

On r e v i e w , t h e i n s u r e r f i r s t contends t h a t , i n o r d e r t o e s t a b l i s h a com
p e n s a b l e i n j u r y , c l a i m a n t must show t h a t t h e work i n c i d e n t was t h e "major" con
t r i b u t i n g cause o f her c u r r e n t c o n d i t i o n under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . We d i s 
a g r e e . That p r o v i s i o n r e q u i r e s a h i g h e r s t a n d a r d o f p r o o f f o r c o n s e q u e n t i a l 
c o n d i t i o n s o f a compensable i n j u r y . See J u l i e K. Gasperino, 43 Van N a t t a 1151 
( 1 9 9 1 ) . I t does n o t a f f e c t t h e s t a n d a r d o f c o m p e n s a b i l i t y f o r an i n i t i a l i n d u s 
t r i a l i n j u r y c l a i m , w h i c h remains " m a t e r i a l " c o n t r i b u t i n g cause. Mark N. 
W e i d e l , 43 Van N a t t a 855 (19 9 1 ) . 

The i n s u r e r n e x t contends t h a t c l a i m a n t ' s p r e s e n t c o n d i t i o n i s n o t 
c a u s a l l y r e l a t e d t o t h e June 4, 1989 work i n j u r y . I t r e l i e s on t h e o p i n i o n o f 
Dr. Weinman, who r e p o r t e d t h a t he d i d n o t b e l i e v e t h a t c l a i m a n t ' s c u r r e n t c h e s t 
p a i n s were r e l a t e d t o her 1989 i n j u r y . (Ex. 1 5 ) . However, t h a t o p i n i o n i s 
d i r e c t l y a t odds w i t h h i s p r i o r r e p o r t t h a t t h e cause o f c l a i m a n t ' s i m p a i r m e n t 
was t h e June 4, 1989 work i n c i d e n t . (Ex. 7-6). Because Dr. Weinman changed h i s 
o p i n i o n , and d i d n o t p r o v i d e a re a s o n a b l e e x p l a n a t i o n f o r d o i n g so, we do n o t 
f i n d h i s o p i n i o n p e r s u a s i v e . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

We r e l y on t h e o p i n i o n o f Dr. V e r s t e e g , who, a f t e r an e x a m i n a t i o n and 
r e v i e w o f m e d i c a l r e c o r d s , diagnosed c l a i m a n t ' s c o n d i t i o n as p o s t - t r a u m a t i c 
o s t e o c h o n d r i t i s . (Ex. 1 6 ) . He note d t h a t c l a i m a n t "has t e n d e r n e s s i n t h e low e r 
lumbar and l u m b o s a c r a l a r e a " and t h a t " p a l p a t i o n shows t e n d e r n e s s o v e r t h e s t e r 
n a l a r e a , " and con c l u d e d t h a t " c l a i m a n t ' s symptoms a r e d e f i n i t e l y r e l a t e d t o 
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t h e i n c i d e n t i n June o f 1989." (Ex. 1 6 ) . Based on t h a t r e p o r t , we c o n c l u d e 
t h a t c l a i m a n t has e s t a b l i s h e d , by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d 
i n g s , t h a t she s u s t a i n e d a compensable i n j u r y t h a t was a m a t e r i a l c o n t r i b u t i n g 
cause o f h e r d i s a b i l i t y and need f o r t r e a t m e n t . 

A t t o r n e y Fees 

The i n s u r e r contends t h a t t h e Referee e r r e d i n aw a r d i n g c l a i m a n t a $2,000 
assessed a t t o r n e y f e e f o r her couns e l ' s e f f o r t s i n o v e r t u r n i n g t h e d e n i a l . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we agree w i t h t h e Referee t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y i s $2,000, 
t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

A t t o r n e y Fee on Board Review 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s 
a l l o w e d o r reduc e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed f e e under ORS 656.382(2). Based on t h e same f a c t o r s and 
s i m i l a r c o n s i d e r a t i o n s l i s t e d above, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $700, 
t o be p a i d by t h e i n s u r e r . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o an 
a t t o r n e y f e e f o r d e f e n d i n g on t h e a t t o r n e y f e e i s s u e . Dotson v. Bohemia, I n c . , 
80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 15, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded 
$700, t o be p a i d by t h e i n s u r e r . 

October 2, 1991 C i t e as 43 Van N a t t a 2272 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DARREN C. RESCH, Claimant 
WCB Case No. 90-13222 

ORDER ON REVIEW 
Ackerman, e t a l . , Claimant A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r , r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r t h a t : (1) awarded 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation; and (2) , assessed a p e n a l t y and 
a t t o r n e y f e e s f o r an a l l e g e d l y unreasonable f a i l u r e t o pay t h a t c ompensation. 
On r e v i e w , t h e i s s u e s a r e tem p o r a r y d i s a b i l i t y compensation, p e n a l t i e s and 
a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT," w i t h t h e f o l l o w i n g supplementa
t i o n . The h e a r i n g was convened on November 1, 1990. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t r e t u r n e d t o r e g u l a r work on November 27, 1989. 
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The i n s u r e r ' s t e r m i n a t i o n o f temporary d i s a b i l i t y payments when c l a i m a n t 
r e t u r n e d t o work was n o t unreasonable. 

CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y B e n e f i t s 

The h e a r i n g i n t h i s case convened November 1, 1990. The R e f e r e e a p p l i e d 
t h e law i n e f f e c t p r i o r t o t h e 1990 amendments t o t h e w o r k e r s ' compensation law. 
Or Laws 1990 ( S p e c i a l S e s s i o n ) , SB 1197. The Referee reasoned t h a t , even though 
t h e h e a r i n g had n o t convened b e f o r e J u l y 1, 1990, t h e i n s u r e r ' s o b l i g a t i o n under 
t h e o l d law had a l r e a d y accrued. We d i s a g r e e . 

The h e a r i n g i n t h i s case convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n SB 1197, S e c t i o n 54(2) does n o t a p p l y . 
I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o 
t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . Or Laws 1990, Ch. 2, Sec t . 5 4 ( 3 ) . 
Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an a b s u r d o r un
j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compen
s a t i o n law. See Rocky L. Coble, 43 Van N a t t a 1907 ( 1 9 9 1 ) ; I d a M. Walker. 43 
Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we an a l y z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

The 1990 amendments t o ORS 656.268 a u t h o r i z e t h e i n s u r e r t o u n i l a t e r a l l y 
t e r m i n a t e t e m p o r a r y t o t a l d i s a b i l i t y when a c l a i m a n t r e t u r n s t o o r i s r e l e a s e d 
t o r e g u l a r work — even when t h e c l a i m a n t i s n o t m e d i c a l l y s t a t i o n a r y . ORS 
6 5 6 . 2 6 8 ( 3 ) ( a ) and ( b ) . Here, c l a i m a n t r e t u r n e d t o r e g u l a r work on November 27, 
1989. C o n s e q u e n t l y , c l a i m a n t has no p r o c e d u r a l / l a w f u l r i g h t t o t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s a f t e r t h a t d a t e . A l t h o u g h c l a i m a n t was s u b s e q u e n t l y l a i d 
o f f f r o m t h a t employment, t h e t e r m i n a t i o n was u n r e l a t e d t o h i s compensable 
i n j u r y . C l a i m a n t ' s r e l e a s e t o r e g u l a r work c o n t i n u e d i n e f f e c t . Thus, t h e 
i n s u r e r had no d u t y t o recommence payment o f te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s 
a f t e r c l a i m a n t was l a i d o f f . ORS 6 5 6 . 2 6 8 ( 3 ) ( b ) . A c c o r d i n g l y , we r e v e r s e t h e 
Re f e r e e ' s award o f tem p o r a r y d i s a b i l i t y b e n e f i t s . 

P e n a l t y and A t t o r n e y Fees 

We r e v e r s e t h e Referee's assessment o f a p e n a l t y and a t t o r n e y f e e f o r t h e 
i n s u r e r ' s a l l e g e d l y unreasonable t e r m i n a t i o n o f te m p o r a r y t o t a l d i s a b i l i t y bene
f i t s . For t h e reasons d i s c u s s e d above, c l a i m a n t i s n o t p r o c e d u r a l l y / l e g a l l y en
t i t l e d t o t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s a t i s s u e . Thus, t h e r e a r e no 
amounts due a g a i n s t w h i c h t o assess a p e n a l t y , and c l a i m a n t i s n o t e n t i t l e d t o 
an assessed a t t o r n e y f e e f o r r e s i s t a n c e t o t h e payment o f compensation. ORS 
656.262(10) and 656.382( 1 ) ; E l l i s v. McCall I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 17, 1991 i s r e v e r s e d . The out-of-compen
s a t i o n and p e n a l t y - r e l a t e d fees awarded t o c l a i m a n t ' s a t t o r n e y a r e r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARY A. SALAZAR, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
JOSE V.C. MARTINEZ, dba THE BULL RING RESTAURANT, Employer 

WCB Case No. 89-06316 
ORDER ON REVIEW 

V i c k , e t a l . , C l aimant A t t o r n e y s 
W i t t r o c k & O'Brian, A t t o r n e y s 

S h e l l e y M c l n t y r e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and Tenenbaum. 

The a l l e g e d noncomplying employer, Jose V. C. M a r t i n e z , r e q u e s t s r e v i e w o f 
Refe r e e D a u g h t r y ' s r e p u b l i s h e d o r d e r t h a t d i s m i s s e d h i s r e q u e s t f o r h e a r i n g con
c e r n i n g t h e SAIF C o r p o r a t i o n ' s acceptance, on h i s b e h a l f , o f c l a i m a n t ' s . i n j u r y 
c l a i m . On r e v i e w , t h e i s s u e i s d i s m i s s a l . We r e i n s t a t e t h e h e a r i n g r e q u e s t , 
b u t d e c l i n e t o award r e l i e f on t h e m e r i t s . 

FINDINGS OF FACT 

C l a i m a n t was employed by t h e employer as a s e r v e r i n a r e s t a u r a n t . D u r i n g 
t h e month o f March, she s u f f e r e d onset o f back p a i n . The p a i n caused h e r t o r e 
q u i r e t r e a t m e n t . She c o n s u l t e d Dr. G i l l , D. C., who diagnosed a s t r a i n . The 
s t r a i n was caused by c l a i m a n t ' s work a c t i v i t i e s . 

C l a i m a n t f i l e d a c l a i m s e e k i n g compensation f o r a w o r k - r e l a t e d i n j u r y t h a t 
a l l e g e d l y o c c u r r e d i n March 1988, a t t h e employer's r e s t a u r a n t . On August.12, 
1988, t h e Compliance D i v i s i o n o f t h e Workers' Compensation Department i s s u e d an 
o r d e r d e c l a r i n g t h e employer t o be a noncomplying employer and r e f e r r e d t h e 
c l a i m t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g . On October 10, 1988, SAIF a c c e p t 
ed t h e c l a i m and s e n t t h e employer a l e t t e r t h a t s t a t e d , i n p a r t : 

"A copy o f t h e c l a i m acceptance n o t i c e m a i l e d t o t h i s i n j u r e d w o r k e r 
i s e n c l o s e d f o r your r e v i e w . I f you b e l i e v e t h i s w o rker d i d n o t 
s u s t a i n a compensable i n j u r y w h i l e i n your employ, you have t h e 
r i g h t t o r e q u e s t a h e a r i n g . Your r e q u e s t must be i n w r i t i n g and be 
d i r e c t e d t o t h e : 

"Workers' Compensation Board 
. 480 C h u r c h . S t r e e t S. E. 

Salem, OR 97310" 

I n r e l i a n c e on SAIF's l e t t e r , Mr. M a r t i n e z , u n r e p r e s e n t e d by c o u n s e l , r e 
q u e s t i n g a h e a r i n g . He d i d n o t m a i l a copy o f t h e r e q u e s t t o c l a i m a n t ; however, 
c l a i m a n t and h e r a t t o r n e y appeared a t , and p a r t i c i p a t e d i n , t h e h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i d n o t r e a c h t h e m e r i t s o f t h e q u e s t i o n o f c o m p e n s a b i l i t y . 
The R e f e r e e d e t e r m i n e d o n l y t h a t , because t h e employer had n o t s e n t c l a i m a n t a 
n o t i c e a d v i s i n g h e r o f her s t a t u t o r y h e a r i n g r i g h t s , t h e employer had never 
p r o p e r l y d e n i e d t h e c l a i m and c o u l d n o t now c o n t e s t i t s c o m p e n s a b i l i t y . A c c o r d 
i n g l y , t h e R e f e r e e d i s m i s s e d employer's r e q u e s t f o r h e a r i n g . 

I n r e a c h i n g h i s c o n c l u s i o n , t h e Referee r e l i e d on our d e c i s i o n i n Lucy 
L i n n , 40 Van N a t t a 1232 ( 1 9 8 8 ) . I n t h a t case, a noncomplying employer d i s p u t e d 
t h e c o m p e n s a b i l i t y o f a wo r k e r ' s i n j u r y c l a i m and r e q u e s t e d a h e a r i n g . A l t h o u g h 
t h e employer s e n t a copy o f t h e l e t t e r t o t h e worker, i t d i d n o t a d v i s e h e r o f 
her s t a t u t o r y h e a r i n g r i g h t s on a den i e d c l a i m . T h e r e f o r e , because t h e employer 
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had never p r o p e r l y d e n i e d t h e c l a i m p u r s u a n t t o ORS 656.262, we h e l d t h a t t h e 
employer c o u l d n o t now c o n t e s t i t s c o m p e n s a b i l i t y . 

Subsequent t o t h e Referee's o r i g i n a l o r d e r i n t h i s case, t h e c o u r t r e 
v e r s e d o u r d e c i s i o n i n Lucy L i n n . See C l a r k v. L i n n , 98 Or App 393 ( 1 9 8 9 ) . The 
c o u r t h e l d t h a t whether t h e noncomplying employer p r o p e r l y d e n i e d t h e c l a i m p u r 
s u a n t t o ORS 656.262 was i r r e l e v a n t , because i t s r i g h t t o c h a l l e n g e c o m p e n s a b i l 
i t y o f t h e c l a i m does n o t o r i g i n a t e from ORS 656.262, b u t f r o m ORS 
6 5 6 . 2 8 3 ( 1 ) . A c c o r d i n g l y , i t concluded t h a t we had e r r e d i n f a i l i n g t o address t h e 
q u e s t i o n o f c o m p e n s a b i l i t y . 

I n l i g h t o f t h e c o u r t ' s d e c i s i o n , we conclude t h a t t h i s employer l i k e w i s e 
was e n t i t l e d t o r e q u e s t a h e a r i n g on t h e q u e s t i o n o f t h e c o m p e n s a b i l i t y o f t h e 
c l a i m a c c e p t e d by SAIF and c o u l d c o n t e s t t h e i s s u e even t h o u g h i t had n o t d e n i e d 
t h e c l a i m . F i n d i n g t h e r e c o r d s u f f i c i e n t l y developed f o r r e v i e w , we proceed 
w i t h o u r d e t e r m i n a t i o n on t h e m e r i t s o f t h e q u e s t i o n o f c o m p e n s a b i l i t y . 

There i s no d i s p u t e t h a t c l a i m a n t s u s t a i n e d a low back i n j u r y i n t h e 
S p r i n g o f 1988. Dr. G i l l , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , d i a g n o s e d c l a i m a n t ' s 
c o n d i t i o n as lumbar and l u m b o s a c r a l s u b l u x a t i o n s . The employer does n o t c h a l 
l e n g e t h a t d i a g n o s i s . The q u e s t i o n i n t h i s case i s whether t h e i n j u r y a rose o u t 
o f and i n t h e c o u r s e and scope o f her employment. 

The o n l y e x p e r t o p i n i o n on m e d i c a l c a u s a t i o n comes fr o m Dr. G i l l . He 
c o n c l u d e d t h a t c l a i m a n t ' s low back c o n d i t i o n was a d i r e c t r e s u l t o f her work 
a c t i v i t i e s , w h i c h i n c l u d e s t a n d i n g , l i f t i n g and c a r r y i n g . Based on t h a t e v i 
dence, and i n t h e absence o f any c o n t r a r y m e d i c a l r e p o r t s , we c o n c l u d e t h a t t h e 
i n j u r y i s compensable. 

A t h e a r i n g , t h e employer argued t h a t c l a i m a n t f a i l e d t o g i v e him t i m e l y 
n o t i c e o f her i n j u r y . A f t e r our r e v i e w o f t h e r e c o r d , we agree t h a t t h e em
p l o y e r d i d n o t r e c e i v e n o t i c e o f c l a i m a n t ' s i n j u r y w i t h i n 30 days o f i t s o c c u r 
r e n c e . See ORS 6 5 6 . 2 6 5 ( 5 ) . However, t h e defense o f u n t i m e l y n o t i c e i s a v a i l 
a b l e t o t h e employer o n l y when t h e d e l a y i n n o t i c e has p r e j u d i c e d t h e employer. 
ORS 6 5 6 . 2 6 5 ( 4 ) . The employer bears t h e burden o f p r o v i n g p r e j u d i c e . Argonaut 
I n s . Co. v. Mock, 95 Or App 1 ( 1 9 8 9 ) . I n t h i s case, t h e r e i s no e v i d e n c e t h a t 
c l a i m a n t ' s f a i l u r e t o g i v e t i m e l y n o t i c e p r e j u d i c e d t h e employer i n any way. 
C o n s e q u e n t l y , c l a i m a n t i s e n t i t l e d t o pursue t h e c l a i m . 

As a f i n a l m a t t e r , we n o t e t h a t t h e employer, i n i t s r e p l y b r i e f , r a i s e s 
f o r t h e f i r s t t i m e t h e i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o an assessed a t t o r n e y 
f e e f o r h e r c o u n s e l ' s s e r v i c e s r e n d e r e d a t h e a r i n g . The i s s u e was r a i s e d e v i 
d e n t l y i n response t o c l a i m a n t ' s respondent's b r i e f , w h i c h , among o t h e r t h i n g s , 
r e q u e s t e d t h a t t h e t h e n - u n c h a l l e n g e d a t t o r n e y f e e be a f f i r m e d . A l t h o u g h r e 
q u e s t i n g t h a t t h e f e e be a f f i r m e d , c l a i m a n t has n o t had an o p p o r t u n i t y t o r e 
spond t o t h e employer's argument. A c c o r d i n g l y , we d e c l i n e t o e n t e r t a i n t h e 
i s s u e r a i s e d i n t h e f i r s t i n s t a n c e i n t h e employer's r e p l y b r i e f . 

Because t h e employer i n i t i a t e d r e v i e w and we have n o t d i s a l l o w e d o r r e 
duced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an 
a t t o r n e y f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $500, t o be p a i d by t h e employ
e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e de
v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d January 30, 1990 i s r e v e r s e d . The a l l e g e d non-
c o m p l y i n g employer's r e q u e s t f o r h e a r i n g i s r e i n s t a t e d . . The SAIF C o r p o r a t i o n ' s 
acceptance o f c l a i m a n t ' s i n j u r y c l a i m i s upheld.. For s e r v i c e s r e n d e r e d on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $500, t o be 
p a i d by t h e SAIF C o r p o r a t i o n , on b e h a l f o f t h e noncomplying employer. 

October 4, 1991 C i t e as 43 Van N a t t a 2276 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. McCANNA, Claimant 

WCB Case No. Cl-01952 
ORDER DISAPPROVING CLAIM DISPOSITION.AGREEMENT 

B a r n e t t , e t a l . , C l aimant A t t o r n e y s . 
R o d e r i c k P e t e r s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

On September 17, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' . c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . : Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

A l t h o u g h t h e proposed d i s p o s i t i o n p r o v i d e s t h a t c l a i m a n t r e t a i n s h i s r i g h t 
t o m e d i c a l s e r v i c e s f o r t h e compensable i n j u r y , t h e agreement a l s o s t a t e s t h a t 
" b o t h p a r t i e s s t i p u l a t e and agree c l a i m a n t ' s accepted c o n d i t i o n s a r e c u r r e n t l y 
m e d i c a l l y s t a t i o n a r y . C l a i m a n t ' s accepted SAIF c l a i m s h a l l be c o n s i d e r e d c l o s e d 
e f f e c t i v e on t h e d a t e t h i s Claim D i s p o s i t i o n Agreement i s e n t e r e d as a f i n a l 
o r d e r i n t h i s c l a i m . " (CDA, pg.. 2, 11. 15-18). I f c l a i m a n t has been d e t e r m i n e d 
t o be m e d i c a l l y s t a t i o n a r y by h i s t r e a t i n g p h y s i c i a n o r as e s t a b l i s h e d i n a c c o r 
dance w i t h OAR 436-60-035, c l a i m a n t i s l i m i t e d t o p a l l i a t i v e c a r e as governed by 
ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) and OAR 436-10-041. 

Here, however, we do n o t know t h a t t o be t h e case. C l a i m a n t may o r may 
no t be m e d i c a l l y s t a t i o n a r y . Because c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s i s 
n o t s u s c e p t i b l e t o ready d e t e r m i n a t i o n , we are u n w i l l i n g t o approve an agreement 
t h a t r e c i t e s t h a t c l a i m a n t ' s compensable c o n d i t i o n s a r e i n f a c t m e d i c a l l y 
s t a t i o n a r y . Because t h e above language c o u l d r e a s o n a b l y be i n t e r p r e t e d as a 
p a r t i a l r e l e a s e o f c l a i m a n t ' s s t a t u t o r y r i g h t t o l i f e t i m e m e d i c a l s e r v i c e s ; t h e 
agreement exceeds t h e bounds o f ORS 656.236 and OAR 436-60-145(1) and 438-09-
0 0 1 ( 1 ) , and i s u n r e a s o n a b l e as a m a t t e r o f law. See ORS 65 6 . 2 3 6 ( 2 ) . See 
Kee l y K. Wilson,. 43 Van N a t t a 1365 (1 9 9 1 ) ; Sharon W a t k i n s - A u b e r t , 42 Van N a t t a 
2093 ( 1 9 9 0 ) . 

We a l s o n o t e t h e agreement p r o v i d e d does n o t i n c l u d e t h e p a r t i e s ' o r i g i n a l 
s i g n a t u r e s . See OAR 438-09-025(1). 

A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r 
t i e s . See ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . , , 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e SAIF Corpo
r a t i o n s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t 
was s t a y e d by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) 
and ( 6 ) ( e ) . 
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F o l l o w i n g our s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

I T IS SO ORDERED. 

Octob e r 4, 1991 C i t e as 43 Van N a t t a 2277 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SUSAN E. VANDUSEN, Claimant 

WCB Case No. 90-13331 
ORDER ON RECONSIDERATION 

Cr a i n e & Love, Claimant A t t o r n e y s 
M i l l e r , e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our September 6, 1991 Order on Review 
t h a t m o d i f i e d a Referee's o r d e r by i n c r e a s i n g c l a i m a n t ' s t o t a l award o f unsched
u l e d permanent d i s a b i l i t y f o r a low back c o n d i t i o n f r o m 17 p e r c e n t (54.4 de
g r e e s ) t o 36 p e r c e n t (115.2 d e g r e e s ) . S p e c i f i c a l l y , c l a i m a n t c o n t e n d s t h a t her 
m o d i f i e d work f a l l s w i t h i n t h e medium t o l i g h t c a t e g o r y and f u r t h e r , t h a t a 
v a l u e f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use s h o u l d have been awarded. 
The s e l f - i n s u r e d employer a l s o seeks r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our 
o r d e r w h i c h awarded c l a i m a n t an impairment v a l u e f o r l o s s o f range o f m o t i o n i n 
t h e h i p s . 

Upon r e c o n s i d e r a t i o n , we c o n t i n u e t o conclude t h a t c l a i m a n t ' s m o d i f i e d 
work f a l l s w i t h i n t h e c a t e g o r y o f medium. Cla i m a n t contends t h a t t h e r e i s no 
e v i d e n c e o f o c c a s i o n a l l i f t i n g up t o 50 pounds, and t h e r e f o r e , her m o d i f i e d work 
cannot f a l l w i t h i n t h e c a t e g o r y o f medium. We do n o t agree t h a t such a f i n d i n g 
i s n e c e s s a r y . Because c l a i m a n t has r e t u r n e d t o m o d i f i e d work, her a d a p t a b i l i t y 
v a l u e f a l l s w i t h i n t h e p r o v i s i o n s o f former OAR 436-35-310(3). However, former 
OAR 436-35-310(4) d e f i n e s t h e c a t e g o r i e s and p r o v i d e s t h a t , "(m)edium i s d e f i n e d 
as t h e a b i l i t y t o l i f t up t o 50 pounds o c c a s i o n a l l y o r up t o 25 pounds f r e q u e n t 
l y (emphasis added)." Former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( b ) . 

Here, c l a i m a n t ' s m o d i f i e d work r e q u i r e s her t o f r e q u e n t l y l i f t f r o m 20 t o 
25 pounds. T r . 20, 92. A c c o r d i n g l y , c l a i m a n t f a l l s w i t h i n t h e c a t e g o r y o f 
medium and i t i s n o t necessary t o f i n d t h a t she i s cap a b l e o f l i f t i n g up t o 50 
pounds o c c a s i o n a l l y . 

C l a i m a n t a l s o contends t h a t she i s e n t i t l e d t o an i m p a i r m e n t v a l u e f o r her 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her low back. Former OAR 436-35-
3 2 0 ( 4 ) . The employer argues t h a t c l a i m a n t has n o t e s t a b l i s h e d e n t i t l e m e n t t o 
such an award, as she has merely c i t e d t o a m e d i c a l r e p o r t and has n o t c i t e d 
s p e c i f i c s u p p o r t f o r a f i n d i n g o f a c h r o n i c c o n d i t i o n . The employer a l s o con
t e n d s t h a t c l a i m a n t i s n o t e n t i t l e d t o a v a l u e f o r her c h r o n i c c o n d i t i o n because 
she has r e c e i v e d an award i n excess o f 5 p e r c e n t . 

We agree t h a t c l a i m a n t i s e n t i t l e d t o a v a l u e f o r her c h r o n i c c o n d i t i o n . 
We n o t e t h a t t h e s t a n d a r d s i n e f f e c t a t t h e t i m e o f t h e May 8, 1990 De t e r m i n a 
t i o n O rder do n o t p r e c l u d e an award f o r a c h r o n i c c o n d i t i o n even i f c l a i m a n t has 
un s c h e d u l e d i m p a i r m e n t e q u a l t o o r i n excess o f 5 p e r c e n t . See f o r m e r OAR 436-
3 5 - 3 2 0 ( 4 ) ; L a r r y L. McDouqal, 42 Van N a t t a 1544 (1 9 9 0 ) . Moreover, we co n c l u d e 
t h a t t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t has a c h r o n i c c o n d i t i o n w h i c h l i m i t s 
r e p e t i t i v e use o f her low back. 

C l a i m a n t t e s t i f i e d t h a t she was unable t o p e r f o r m her p r e v i o u s j o b o f 
b r e a k i n g down t o t e s and l i f t i n g t h e t o t e s and p a l l e t s . The C o n s u l t a n t s a l s o 
recommended t h a t , among o t h e r t h i n g s , c l a i m a n t s h o u l d r e s t r i c t r e p e t i t i v e bend-
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i n g . The C o n s u l t a n t s c o n c l u d e d t h a t , c l a i m a n t ' s " c u r r e n t j o b d e s c r i p t i o n ade
q u a t e l y p r o v i d e s t h o s e r e s t r i c t i o n s . " Under t h e c i r c u m s t a n c e s , we agree w i t h 
t h e R e f e r e e t h a t c l a i m a n t i s e n t i t l e d t o an award f o r her c h r o n i c c o n d i t i o n 
l i m i t i n g r e p e t i t i v e use o f her low back. 

We f u r t h e r agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t has e s t a b 
l i s h e d a c h r o n i c c o n d i t i o n independent o f her non-compensable p r e e x i s t i n g c o n d i 
t i o n . Moreover, t h e p a r t i e s do n o t d i s p u t e t h e Referee's c o n c l u s i o n t h a t t h e 5 
p e r c e n t award s h o u l d n o t be reduced by t h e 19 p e r c e n t t h e C o n s u l t a n t s a t t r i b u t e 
t o c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n . , T h e r e f o r e , we combine c l a i m a n t ' s i m p a i r 
ment v a l u e f o r l o s s o f range o f m o t i o n i n t h e s p i n e and h i p s (29) w i t h t h e v a l u e 
f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use ( 5 ) , f o r a t o t a l i m p a i r m e n t 
v a l u e o f 33 p e r c e n t . 

F i n a l l y , t h e employer contends t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t her 
ac c e p t e d i n j u r y r e s u l t e d i n impairment t o her h i p s . We d i s a g r e e . On June 28, 
1988, c l a i m a n t was seen by Dr. Nelson f o r c o m p l a i n t s o f back p a i n w i t h r a d i a t i o n 
i n t o t h e h i p s and t h i g h . I n November 1988, c l a i m a n t r e t u r n e d f o r a f o l l o w up on 
r i g h t h i p and l e g p a i n and was r e f e r r e d t o Dr. S t a n f o r d f o r f u r t h e r assessment 
o f her back p a i n . 

I n J a n u a r y 1989, Dr. Chester, M.D., r e p o r t e d c l a i m a n t ' s symptoms were p r i 
m a r i l y t h o s e o f a . c o n s t a n t backache w i t h o c c a s i o n a l r a d i a t i o n i n t o t h e b u t t o c k s . 
C l a i m a n t r e p o r t e d back and h i p p a i n t o her p h y s i c a l t h e r a p i s t i n Ja n u a r y 1989. 
I n F e b r u a r y 1990, t h e C o n s u l t a n t s examined c l a i m a n t and r e p o r t e d t h a t h i p r o t a 
t i o n c o u l d n o t be p e r f o r m e d . The C o n s u l t a n t s diagnosed c h r o n i c low back p a i n 
and a t t r i b u t e d 19 p e r c e n t o f her l i m i t a t i o n o f m o t i o n t o her work. 

We c o n c l u d e t h a t t h e r e c o r d , as a whole, e s t a b l i s h e s t h a t c l a i m a n t has 
l o s s o f range o f m o t i o n i n t h e h i p s which i s due t o t h e compensable i n j u r y . See 
Don O. Adams, 43 Van N a t t a 972 (19 9 1 ) . We, t h e r e f o r e , c o n t i n u e t o c o n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 19 p e r c e n t ( t h e amount a t t r i b u t 
a b l e t o work, r a t h e r t h a n t o c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n ) o f t h e t o t a l 24 
p e r c e n t i m p a i r m e n t v a l u e f o r l o s s o f range o f m o t i o n i n t h e h i p s . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 1, i s added t o her e d u c a t i o n v a l u e , 6, t h e sum i s 7. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1, t h e p r o d u c t i s 7. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e o f 33, t h e r e s u l t i s 40 p e r 
c e n t u n s c h e d u l e d permanent d i s a b i l i t y . C l a i m a n t ' s permanent d i s a b i l i t y under 
t h e " s t a n d a r d s " i s , t h e r e f o r e , 40 p e r c e n t . 

As a r e s u l t o f t h i s o r d e r , c l a i m a n t ' s permanent d i s a b i l i t y c ompensation 
has been i n c r e a s e d f r o m 36 p e r c e n t t o 40 p e r c e n t . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h i s i n c r e a s e d compensation, p a y a b l e d i r e c t l y t o c l a i m 
a n t ' s a t t o r n e y by t h e s e l f - i n s u r e d employer. However, t h e t o t a l a t t o r n e y f e e 
awarded by t h e Re f e r e e and Board o r d e r s s h a l l n o t exceed $3,800. 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d and o u r p r i o r 
o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , s u b j e c t t o t h e f o r e g o i n g s u p p l e m e n t a t i o n , 
we>adhere t o and r e p u b l i s h our September 6, 1991 o r d e r . The p a r t i e s ' r i g h t s o f 
appeal s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID O. GAINES, Claimant 
WCB Case No. 91-06355 
ORDER OF DISMISSAL 

Westmoreland & Shebley, Cl a i m a n t A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

The i n s u r e r r e q u e s t e d r e v i e w o f Referee Thye's o r d e r w h i c h d i r e c t e d i t t o 
pay c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award a t t h e r a t e o f $305 per 
degre e . The p a r t i e s have s u b m i t t e d a proposed " S t i p u l a t i o n and Order," w h i c h i s 
d e s i g n e d t o r e s o l v e a l l i s s u e s r a i s e d o r r a i s a b l e i n t h i s m a t t e r . S p e c i f i c a l l y , 
t h e i n s u r e r agrees t o pay c l a i m a n t ' s scheduled permanent d i s a b i l i t y a t a r a t e o f 
$305 r a t h e r t h a n $145 s h o u l d " i t be de t e r m i n e d on f i n a l a p p e a l t h a t t h e a p p l i c a 
b l e r a t e i s $305 pe r degree." Inasmuch as t h e p a r t i e s r e f e r t o t h e Board's 
d e c i s i o n i n A l a n G. He r r o n , 43 Van N a t t a 1097 (1991) i n a p r i o r s e c t i o n o f t h e i r 
agreement, i t i s our u n d e r s t a n d i n g t h a t t h e i n s u r e r w i l l pay c l a i m a n t ' s sched
u l e d permanent d i s a b i l i t y award a t a r a t e o f $305 s h o u l d a c o u r t h o l d i n g t o t h a t 
e f f e c t i n H e r r o n become f i n a l . 

S u b j e c t t o t h e a f o r e m e n t i o n e d u n d e r s t a n d i n g , we have approved t h e p a r t i e s ' 
agreement, t h e r e b y f u l l y and f i n a l l y r e s o l v i n g t h i s m a t t e r . A c c o r d i n g l y , t h e 
r e q u e s t f o r r e v i e w i s d i s m i s s e d w i t h p r e j u d i c e . 

I T I S SO ORDERED. 

October 7, 1991 C i t e as 43 Van N a t t a 2279 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WHYAT S. OCUMPAUGH, Claimant 

Own M o t i o n No. 91-0558M 
OWN MOTION ORDER 

Ackerman, e t a l . , C l a i m a n t A t t o r n e y s 

The s e l f - i n s u r e d employer has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
an a l l e g e d w o r s e n i n g o f h i s June 17, 1981 i n d u s t r i a l i n j u r y . C l a i m a n t ' s aggra
v a t i o n r i g h t s e x p i r e d November 18, 1987. The s e l f - i n s u r e d employer has accepted 
r e s p o n s i b i l i t y f o r t h e proposed s u r g e r y and recommends t h a t c l a i m a n t ' s c l a i m be 
reopened f o r t h e payment o f temporary d i s a b i l i t y b e n e f i t s . 

We may a u t h o r i z e , on our own m o t i o n , t h e payment o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s when t h e r e i s a wor s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r 
i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, we may a u t h o r i z e t h e payment o f b e n e f i t s from 
t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r undergoes o u t p a t i e n t s u r g e r y . 
I d . 

M e d i c a l e v i d e n c e i n d i c a t e s t h a t c l a i m a n t ' s compensable i n j u r y t o h i s r i g h t 
knee has worsened t o t h e p o i n t t h a t i t r e q u i r e s a r t h r o s c o p i c s u r g e r y . A c c o r d 
i n g l y , we reopen c l a i m a n t ' s c l a i m f o r t h e p r o v i s i o n o f t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n b e g i n n i n g t h e d a t e he i s h o s p i t a l i z e d f o r t h e proposed s u r g e r y . The 
s e l f - i n s u r e d employer s h a l l c o n t i n u e p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y compensa
t i o n u n t i l one o f t h e f o l l o w i n g e v e n t s o c c u r s : (1) c l a i m a n t i s m e d i c a l l y s t a 
t i o n a r y and t h e c l a i m i s c l o s e d ; (2) c l a i m a n t r e t u r n s t o r e g u l a r o r m o d i f i e d 
work; (3) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o 
r e g u l a r employment; o r (4) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n 
r e l e a s e t o r e t u r n t o m o d i f i e d work, such employment i s o f f e r e d i n w r i t i n g t o 
c l a i m a n t and c l a i m a n t f a i l s t o b e g i n such employment. Reimbursement f r o m t h e 
Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 
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and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e , c l a i m s h a l l be c l o s e d by t h e 
i n s u r e r p u r s u a n t t o OAR 438-12r055. 

We a l s o n o t e t h a t c l a i m a n t , h a s a n o t h e r c l a i m w i t h t h e s e l f - i n s u r e d 
employer f o r a November 16, 1983 i n j u r y t o h i s l e f t knee, w h i c h i s i n open 
s t a t u s (WCB C l a i m No. 83-01574). Claimant i s n o t e n t i t l e d t o r e c e i v e more t h a n 
t h e s t a t u t o r y sum o f b e n e f i t s f o r a s i n g l e p e r i o d o f tem p o r a r y d i s a b i l i t y r e 
s u l t i n g f r o m m u l t i p l e d i s a b l i n g i n j u r i e s . See Fischer, v. SAIF, 76 Or App 656, 
661 ( 1 9 8 5 ) ; Petshow v. P o r t l a n d B o t t l i n g Co., 62 Or App 614. ( 1 9 8 3 ) , r e v den 
296 Or .350 (1984)., T h e r e f o r e , when c o n c u r r e n t t e m p o r a r y d i s a b i l i t y i s due t h e 
w o r k e r as a r e s u l t , o f two o r more c l a i m s , i n v o l v i n g t h e same w o r k e r , t h e same 
employer and t h e same i n s u r e r , t h e i n s u r e r may make a p r o r a t a d i s t r i b u t i o n o f 
compensation due under. ORS 656.210 w i t h o u t an o r d e r by Compliance. . The wo r k e r 
s h a l l r e c e i v e compensation a t t h e h i g h e s t temporary d i s a b i l i t y r a t e o f t h e 
Claims i n v o l v e d . ORS 436-60-020(8). Only i f t h e h i g h e r r a t e i s i n t h e 1981 
i n j u r y c l a i m s h a l l t h e i n s u r e r r e c e i v e reimbursement f r o m t h e Reopened Claims 
Reserve. 

I T I S SO ORDERED. 

October 7, 1991 C i t e as 43 Van N a t t a 2280 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
TIMOTHY S. WAGGONER, Claimant 

WCB Case No. 90-00014 
ORDER DENYING RECONSIDERATION 

A i n s w o r t h , e t a l . , C l aimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t ' s f o r m e r c o u n s e l has s u b m i t t e d a l e t t e r i n response t o t h a t p o r 
t i o n o f our September 6, 1991 Order on Review whi c h d e c l i n e d t o r e s o l v e a ques
t i o n r e g a r d i n g t h e d i s t r i b u t i o n o f c l a i m a n t ' s a t t o r n e y f e e between h i s f o r m e r 
and c u r r e n t c o u n s e l s . I f t h e l e t t e r i s i n t e n d e d as a m o t i o n f o r r e c o n s i d e r a t i o n 
i t w i l l n o t be c o n s i d e r e d as such because t h e l e t t e r f a i l s t o acknowledge t h a t 
c o p i e s have been p r o v i d e d t o t h e o t h e r p a r t i e s t o t h e p r o c e e d i n g . . See OAR 438-
0 5 - 0 4 6 ( 2 ) ( b ) . I n any e v e n t , had we c o n s i d e r e d t h e l e t t e r as a m o t i o n f o r r e c o n 
s i d e r a t i o n , i t w o u ld have been d e n i e d f o r t h e reasons p r e v i o u s l y s t a t e d i n o u r 
p r i o r o r d e r . 

I T IS SO ORDERED. 

October 8, 1991 ; C i t e as 43 Van N a t t a 2280 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JEAN M. BATES, Claimant 
WCB Case No. 89-13041 

ORDER ON REVIEW 
C l a u d e t t e L. Yost, Claimant A t t o r n e y 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Westerband, C r i d e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r , m e n t a l s t r e s s ; (2) de
c l i n e d t o ad m i t p o l y g r a p h e v i d e n c e ; ,(3) d e c l i n e d t o assess p e n a l t i e s , and r e l a t e d 
a t t o r n e y f e e s f o r . an a l l e g e d l y unreasonable f a i l u r e t o t i m e l y pay i n t e r i m com
p e n s a t i o n ; and (4) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an 
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a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , e v i 
dence and p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We a f f i r m i n p a r t , and r e v e r s e 
i n p a r t . 

FINDINGS OF FACT 

Si n c e 1986, c l a i m a n t has been employed as a w a i t r e s s . On August 23, 1988, 
she was promoted t o head w a i t r e s s , a l t h o u g h t h e announcement o f her appointment 
t o t h e s t a f f was n o t made u n t i l September 5, 1988. Because o f h e r new p o s i t i o n , 
c l a i m a n t was r e q u i r e d t o work some Sundays w i t h her male employer, whereas o t h e r 
employees were n o t r e q u i r e d t o be on t h e work premises. 

I n t h e l a t e summer o f 1988, c l a i m a n t and her male employer had a b r i e f , 
s e x u a l a f f a i r , w h i c h i n v o l v e d a few s e x u a l e n c o u n t e r s o c c u r r i n g on t h e work 
p r e m i s e s a f t e r hours and on Sundays. I n i t i a l l y , c l a i m a n t was a w i l l i n g p a r t i c i 
p a n t . However, by November 1988, she came t o f e e l t h a t she c o u l d no l o n g e r con
t i n u e t h e r e l a t i o n s h i p f o r reasons i n c l u d i n g t h e f a c t t h a t she worked f o r and 
d a i l y w i t h t h e w i f e o f her s e c r e t s e x u a l p a r t n e r . T h e r e f o r e , on o r around 
T h a n k s g i v i n g , she i n f o r m e d her male employer t h a t t h e r e l a t i o n s h i p was a t an 
end. However, he wanted t o c o n t i n u e t h e r e l a t i o n s h i p and o f t e n e x p r e s s e d t h a t 
d e s i r e t o h e r . He gave her g i f t s o f an i n t i m a t e n a t u r e and c a r d s . She respond
ed t o h i s advances w i t h l e t t e r s i n which she accused him o f a t t e m p t i n g t o manip
u l a t e and dominate h e r , and i n which she r e q u e s t e d a r e l a t i o n s h i p c h a r a c t e r i z e d 
by m u t u a l r e s p e c t . Her w o r k i n g r e l a t i o n s h i p w i t h b o t h employers became i n c r e a s 
i n g l y s t r a i n e d . 

D e s p i t e t h e i n c r e a s i n g l y s t r a i n e d w o r k i n g r e l a t i o n s h i p s , c l a i m a n t was a b l e 
t o p e r f o r m her d u t i e s u n t i l she began r e c e i v i n g h a r a s s i n g phone c a l l s a t home i n 
t h e e a r l y m o r n i n g between 1:00 a.m. and 5:00 a.m., around f o u r t i m e s a week. On 
t h e s e o c c a s i o n s t h e c a l l e r would n o t speak, b u t a f t e r a b r i e f p e r i o d o f t i m e , 
w o u l d hang up t h e phone. Not knowing who was making t h e c a l l s , and f e a r f u l , 
c l a i m a n t r e p o r t e d t h e phone c a l l s t o t h e p o l i c e who commenced an i n v e s t i g a t i o n 
i n F e b r u a r y 1989. I n l a t e February, t h e p o l i c e p l a c e d a t a p on c l a i m a n t ' s 
phone, and t h e r e b y t r a c e d t h r e e c a l l s t o t h e employers' p r i v a t e home. These 
c a l l s were made on March 2 a t 3:06 a.m.; March 8 a t 3:14 a.m.; and March 9 a t 
2:18 a.m. On March 20, 1989, b o t h c l a i m a n t and t h e employers were made aware o f 
t h e c a l l s ' o r i g i n . Subsequent t o t h e p o l i c e i n v e s t i g a t i o n , c l a i m a n t ' s r e l a t i o n 
s h i p w i t h b o t h her employers d e t e r i o r a t e d . S p e c i f i c a l l y , c l a i m a n t ' s employers 
a v o i d e d h e r , and r e f u s e d t o d i r e c t her work e f f o r t o r p r o v i d e h e r w i t h needed 
i n s t r u c t i o n s t o do her j o b as head w a i t r e s s . 

I n March and A p r i l o f 1989, p s y c h o t h e r a p i s t Rhoades n o t e d c l a i m a n t ' s 
e m o t i o n a l r e a c t i o n t o t h e pending p o l i c e i n v e s t i g a t i o n . 

Subsequent t o t h e p o l i c e i n v e s t i g a t i o n , on March 29, 1989, c l a i m a n t began 
r e c e i v i n g o r a l r e p r i m a n d s from her female employer. 

On May 1 1 , 1989, c l a i m a n t r e c e i v e d a l e t t e r o f r e p r i m a n d f o r an i n c i d e n t 
i n v o l v i n g r e l a t i o n s w i t h customers. 

On May 12, 1989, c l a i m a n t sought t r e a t m e n t f r o m her f a m i l y p h y s i c i a n , Dr. 
Ba t e s , f o r e m o t i o n a l upset due t o t h e h a r a s s i n g c a l l s and t h e problems a t work. 
Dr. Bates r e l e a s e d c l a i m a n t from work f o r f o u r weeks due t o her c o n d i t i o n . A l s o 
on t h e same day, c l a i m a n t sought f u r t h e r c o u n s e l i n g f r o m Rhoades, who a l s o r e 
p o r t e d c l a i m a n t ' s r e a c t i o n t o t h e above e v e n t s . 

On May 18, 1989, c l a i m a n t f i l e d a c l a i m f o r m e n t a l s t r e s s . The i n s u r e r 
d e n i e d t h e c l a i m on May 25, 1989. 
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C l a i m a n t r e t u r n e d t o work on June 12, 1989. On June 26, 1989 she r e c e i v e d 
a second l e t t e r o f r e p r i m a n d f o r f a i l u r e t o comply w i t h i n s t r u c t i o n s g i v e n by 
her f e m a l e employer. A f t e r w o r k i n g a p p r o x i m a t e l y a week, c l a i m a n t went on 
v a c a t i o n . 

On June 27, 1989, c l a i m a n t saw a p s y c h i a t r i s t , Dr. Gardner, f o r an i n d e 
pendent m e d i c a l e x a m i n a t i o n . He diagnosed "Adjustment D i s o r d e r w i t h Mixed 
E m o t i o n a l F e a t u r e s . " 

Rhoades r e f e r r e d c l a i m a n t t o Dr. Dixon, a p s y c h i a t r i s t . C l a i m a n t was seen 
and e v a l u a t e d by Dr. Dixon on J u l y 18.and a g a i n on August 14, 1989.. Dr. Di x o n 
a l s o d i a g n o s e d c l a i m a n t as h a v i n g a "Adjustment D i s o r d e r w i t h Mixed E m o t i o n a l 
F e a t u r e s . " He a l s o f o u n d t h a t c l a i m a n t was unable t o work. 

C l a i m a n t f i l e d a n o t h e r c l a i m f o r m e n t a l s t r e s s on J u l y 1 1 , 1989. T h i s 
c l a i m was d e n i e d on J u l y . 2 4 , 1989. 

On J u l y 25, 1989, Dr. Dixon t o o k c l a i m a n t o f f work. c l a i m a n t d i d n o t r e 
t u r n t o work a f t e r t h a t d a t e . 

Rhoades and Dr. Dixon r e f e r r e d c l a i m a n t t o Dr. Cou t a n t , a c l i n i c a l psy-.: 

c h o l o g i s t . Dr. Coutant saw c l a i m a n t on September.18, 1989. 

As o f t h e d a t e o f h e a r i n g , c l a i m a n t had n o t r e t u r n e d t o work. 

When o t h e r employees were reprimanded, reprimands were n o t done f o r m a l l y 
i n w r i t i n g as i n c l a i m a n t ' s case. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n arose o u t o f and i n t h e c o u r s e o f h e r 
employment r e s u l t i n g i n d i s a b i l i t y and t h e need f o r m e d i c a l t r e a t m e n t . 

C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s g e n e r a l l y r e c o g n i z e d . i n t h e psycho
l o g i c a l community. 

Employment c o n d i t i o n s , w h i c h e x i s t e d i n a r e a l and o b j e c t i v e sense, were 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

The c o n d i t i o n s w h i c h r e s u l t e d i n c l a i m a n t ' s d i s a b l i n g p s y c h o l o g i c a l c o n d i 
t i o n were n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n ev e r y w o r k i n g s i t u a t i o n ; t h e s e 
c o n d i t i o n s were n o t r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b p e r f o r m a n c e e v a l 
u a t i o n a c t i o n s ; and were n o t a s s o c i a t e d w i t h t h e c e s s a t i o n o f employment.. 

CONCLUSIONS OF LAW AND OPINION 
E v i d e n t i a r y R u l i n g 

A t h e a r i n g , c l a i m a n t sought t o o f f e r t h e o r a l t e s t i m o n y o f a p o l y g r a p h 
examiner. Counsel f o r t h e i n s u r e r o b j e c t e d , and t h e Referee s u s t a i n e d t h e 
o b j e c t i o n . C l a i m a n t t h e n made an " o f f e r o f p r o o f . " W i t h o u t t h e p resence o f t h e 
Re f e r e e , t h e w i t n e s s t e s t i f i e d t h a t c l a i m a n t had undergone ,a p o l y g r a p h examina
t i o n . Moreover, he t e s t i f i e d as t o c l a i m a n t ' s responses t o s p e c i f i c q u e s t i o n s , 
and gave h i s assessment r e g a r d i n g c l a i m a n t ' s t r u t h f u l n e s s i n r e g a r d t o t h o s e 
answers. The e v i d e n c e was o f f e r e d f o r t h e s o l e purpose o f . s u p p o r t i n g c l a i m a n t ' s 
c r e d i b i l i t y , and was n o t o f f e r e d f o r t h e t r u t h o f t h e m a t t e r a s s e r t e d . 

We t h e r e f o r e p r o c e e d to. c o n s i d e r t h e a d m i s s i b i l i t y o f c l a i m a n t ' s " o f f e r o f 
p r o o f " f o r t h e purpose o f s u p p o r t i n g c l a i m a n t ' s c r e d i b i l i t y . I n S t a t e v. Brown, 
297 Or 404 ( 1 9 8 4 ) , t h e Supreme Court h e l d t h a t , upon p r o p e r o b j e c t i o n , p o l y g r a p h 
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e v i d e n c e s h a l l n o t be a d m i s s i b l e i n any t r i a l o r p r o c e e d i n g s u b j e c t t o t h e r u l e s 
o f e v i d e n c e under t h e Oregon Evidence Code. I n S t a t e v. Lyons, 304 Or 221 
( 1 9 8 7 ) , t h e C o u r t h e l d t h a t p o l y g r a p h evidence s h a l l n o t be a d m i s s i b l e i n such 
t r i a l s o r p r o c e e d i n g s even i f s t i p u l a t e d t o by t h e p a r t i e s . 

However, i n Snow v. OSP, 308 Or 259 (19 8 9 ) , t h e Co u r t h e l d t h a t i n a p r o 
c e e d i n g b e f o r e t h e Department o f C o r r e c t i o n s p o l y g r a p h e v i d e n c e f o r t h e purpose 
o f s u p p o r t i n g c r e d i b i l i t y would be a d m i s s i b l e . I n so h o l d i n g , t h e C o u r t r e c o g 
n i z e d t h a t no consensus had been reached about t h e r e l i a b i l i t y o f p o l y g r a p h e v i 
dence. The Co u r t f u r t h e r n o t e d t h a t t h e concerns a r t i c u l a t e d i n Brown f o r im
p o s i n g " e x t r a o r d i n a r y s t r i c t u r e s " on p o l y g r a p h e v i d e n c e were n o t p r e s e n t . The 
con c e r n s i n c l u d e d : t h e p o t e n t i a l f o r undue d e l a y ; t h e p o t e n t i a l f o r t i m e con
suming and c o n f u s i n g b a t t l e s over t h e accuracy o f t h e p o l y g r a p h t e s t s g i v e n i n a 
p a r t i c u l a r case and over t h e q u a l i f i c a t i o n s and o p i n i o n s o f o p p o s i n g e x p e r t s ; 
and t h e p o t e n t i a l f o r misuse and over e v a l u a t i o n o f p o l y g r a p h e v i d e n c e by t h e 
j u r y . Snow v. OSP, supra a t 264, 267. The Court a l s o n o t e d t h a t p e t i t i o n e r had 
r e q u e s t e d t h e p o l y g r a p h e x a m i n a t i o n and d i d n o t o b j e c t when t h e p o l y g r a p h r e 
s u l t s were r e c e i v e d i n t o evidence a t h e a r i n g . 

I n t h e c o n s i d e r a t i o n o f evidence b e f o r e t h e Workers' Compensation Board, 
we a r e n o t bound by t h e Oregon Evidence Code. Rather, t h e Board may conduct t h e 
h e a r i n g i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . See ORS 
6 5 6 . 2 8 3 ( 7 ) . The b a s i c e v i d e n t i a r y s t a n d a r d f o r a d m i s s i b i l i t y i s t h a t e v i d e n c e , 
e x c l u d i n g i r r e l e v a n t , i m m a t e r i a l o r u n d u l y r e p e t i t i o u s e v i d e n c e , i s o f a t y p e 
commonly r e l i e d upon by r e a s o n a b l y p r u d e n t persons i n conduct o f t h e i r s e r i o u s 
a f f a i r s . See ORS 183.450(1). 

A l t h o u g h we a r e n o t n e c e s s a r i l y b a r r e d f r o m a d m i t t i n g p o l y g r a p h e v i d e n c e , 
we n o t e t h a t i n d e c i d i n g Snow t h e Court c o n s i d e r e d t h e p r e v i o u s l y a r t i c u l a t e d 
Brown f a c t o r s i n f i n d i n g p o l y g r a p h evidence a d m i s s i b l e . We f i n d , w i t h t h e ex
c e p t i o n o f t h e p o t e n t i a l f o r misuse and over e v a l u a t i o n o f p o l y g r a p h e v i d e n c e by 
t h e j u r y , t h e Brown f a c t o r s a r e a p p l i c a b l e t o o u r p r o c e e d i n g s . We presume t h a t 
R e f e r e e s a r e f a m i l i a r w i t h t h e c o n t r o v e r s y c o n c e r n i n g p o l y g r a p h e v i d e n c e and are 
no t as l i k e l y as a j u r y t o be overwhelmed by t h e r e s u l t s . However, t h e re m a i n 
d e r o f t h e s e p o t e n t i a l problems can a r i s e i n t h e c o n t e x t o f a w o r k e r s ' compensa
t i o n p r o c e e d i n g . We f i n d t h a t such evidence must be e x c l u d e d because i t s proba
t i v e v a l u e i s f a r outweighed by t h e reasons f o r i t s e x c l u s i o n . T h e r e f o r e , we 
c o n c l u d e t h a t p o l y g r a p h e v i d e n c e i n w o r k e r s ' compensation p r o c e e d i n g s i s n o t 
a d m i s s i b l e . I n a d d i t i o n , we f u r t h e r n o t e t h a t u n l i k e i n Snow, t h e i n s u r e r i n 
t h e p r e s e n t case o b j e c t e d t o t h e p r e s e n t a t i o n o f p o l y g r a p h e v i d e n c e . A c c o r d 
i n g l y , we f i n d t h a t t h e p o l y g r a p h evidence o f f e r e d by c l a i m a n t i s n o t a d m i s s i 
b l e . 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s m e n t a l s t r e s s c l a i m was n o t compens
a b l e . We d i s a g r e e . 

T h i s c l a i m i s f o r an o c c u p a t i o n a l d i s e a s e . C l a i m a n t ' s l a s t exposure t o 
p o t e n t i a l l y c a u s a l employment c o n d i t i o n s o c c u r r e d a f t e r January 1, 1988. We 
t h e r e f o r e a p p l y f o r m e r ORS 656.802 as amended e f f e c t i v e January 1, 1988, and 
b e f o r e i t s amendment on J u l y 1, 1990. I n o r d e r t o e s t a b l i s h a compensable 
m e n t a l s t r e s s c o n d i t i o n , c l a i m a n t must prove by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t work r e l a t e d s t r e s s o r s , n o t o t h e r w i s e e x c l u d e d under f o r m e r ORS 656 . 8 0 2 ( 2 ) , 
a r e t h e m a j o r c o n t r i b u t i n g cause o f t h e menta l d i s o r d e r . See Aetna C a s u a l t y Co. 
v. Aschbacher, 107 Or App 494 (1 9 9 1 ) ; K a t h e r i n e E. Thrash, 43 Van N a t t a 846 
( 1 9 9 1 ) . 

P u r s u a n t t o f o r m e r ORS 65 6 . 8 0 2 ( 1 ) ( b ) and ( 2 ) , t o p r o v e a m e n t a l d i s o r d e r , 
c l a i m a n t must e s t a b l i s h t h a t : (1) she has a menta l o r e m o t i o n a l d i s o r d e r w h i c h 
i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community; (2) she 



2284 Jean M. Bates, 43 Van N a t t a 2280 (1991) 

r e q u i r e d m e d i c a l s e r v i c e s o r was d i s a b l e d ; (3) t h e m e n t a l d i s o r d e r was due t o 
employment c o n d i t i o n s w h i c h were r e a l and o b j e c t i v e ; (4) such employment c o n d i 
t i o n s a r e n o t g e n e r a l l y i n h e r e n t i n ev e r y w o r k i n g e nvironment o r r e a s o n a b l e d i s 
c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s o r were a s s o c i a t e d 
w i t h t h e c e s s a t i o n o f employment; and (5) t h e eviden c e i s c l e a r and c o n v i n c i n g 
t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f employment. 

The R e f e r e e h e l d t h a t i t was c l a i m a n t ' s burden t o d e m o n s t r a t e t h a t work 
r e l a t e d " s e x u a l harassment" was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s men
t a l d i s o r d e r . We d i s a g r e e w i t h t h e Referee's emphasis. C l a i m a n t was r e q u i r e d 
t o e s t a b l i s h by c l e a r and c o n v i n c i n g evidence t h a t work r e l a t e d s t r e s s was t h e 
major c o n t r i b u t i n g cause o f her p s y c h o l o g i c a l c o n d i t i o n . I n o r d e r t o meet t h i s 
b u r d e n c l a i m a n t had t o pro v e t h e elements o f former ORS 656.802, as opposed t o 
t h e e l e m e n t s o f an u n l a w f u l employment p r a c t i c e charge o f sex harassment b r o u g h t 
under ORS 659.030. 1 

We a l s o r e j e c t t h e i n s u r e r ' s c o n t e n t i o n t h a t by w i t h d r a w i n g her r e q u e s t 
f o r h e a r i n g on t h e J u l y 24, 1989 d e n i a l , and p r o c e e d i n g t o h e a r i n g on t h e May 
25, 1989 d e n i a l , c l a i m a n t c o n f i n e d h e r s e l f t o p r o o f o f a "sex harassment" case. 
Both t h e May.1989 d e n i a l and t h e J u l y 1989 d e n i a l were f o r an o c c u p a t i o n a l d i s 
ease, c l a i m f o r s t r e s s . The J u l y 1989 d e n i a l was a d u p l i c a t e o f t h e May 1989 
d e n i a l , and was t h e r e f o r e s u r p l u s a g e . I n t h a t r e g a r d , t h e J u l y 1989 d e n i a l i t 
s e l f i n d i c a t e d t h a t a d e n i a l had a l r e a d y i s s u e d f o r c l a i m a n t ' s c l a i m . A c c o r d 
i n g l y , by w i t h d r a w i n g t h e r e q u e s t f o r h e a r i n g on t h e J u l y 1989 d e n i a l , c l a i m a n t 
i s n o t b a r r e d f r o m p u r s u i n g her menta l s t r e s s c l a i m , nor i s she c o n f i n e d - t o 
a r g u i n g o n l y t h e m e r i t s o f a s t r e s s c l a i m based on " s e x u a l harassment" under 
c i v i l r i g h t s law. 

We p r o c e e d t o t h e m e r i t s . The Referee found c l a i m a n t t o be n o t c r e d i b l e 
because o f i n c o n s i s t e n c i e s and i n a c c u r a c i e s i n her t e s t i m o n y and because he 
foun d t h a t she had c e r t a i n " p e r s o n a l c h a r a c t e r d e f i c i e n c i e s . " The R e f e r e e d i d 
n o t d e s c r i b e c l a i m a n t ' s s o - c a l l e d " c h a r a c t e r d e f i c i e n c i e s " o r e x p l a i n t h e b a s i s 
o f t h a t f i n d i n g . A l t h o u g h t h e Board w i l l o r d i n a r i l y d e f e r t o a R e f e r e e ' s 
assessment o f w i t n e s s c r e d i b i l i t y based on w i t n e s s demeanor, we a r e n o t bound by 
a R e f e r e e ' s u n e x p l a i n e d assessment o f a w i t n e s s ' s p e r s o n a l c h a r a c t e r . I n e x e r 
c i s i n g de novo r e v i e w we may make a c r e d i b i l i t y assessment based upon o u r e v a l u 
a t i o n o f t h e substance o f a w i t n e s s ' s t e s t i m o n y . C o a s t a l Farm Supply v. 
H u l t b e r q , 84 Or App 282 ( 1 9 8 7 ) . Upon r e v i e w o f t h e r e c o r d , we a r e n o t impressed 
by t h e c r e d i b i l i t y o f c l a i m a n t o r e i t h e r o f her employers. We a r e persuaded 
n e v e r t h e l e s s , i n l i g h t o f t h e r e c o r d as a whole, e s p e c i a l l y t h e u n e x p l a i n e d 
t e l e p h o n e c a l l s , t h a t t h e e v e n t s r e c i t e d i n our " F i n d i n g s . o f F a c t " d i d o c c u r . 
See Westmoreland v. Iowa Beef Pr o c e s s o r s , 70 Or App 642 ( 1 9 8 4 ) ; Cost A r v a n t i s , 
38 Van N a t t a 224, 225 ( 1 9 8 6 ) . 

C l a i m a n t ' s c o n d i t i o n i s r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l commu
n i t y . I n J u l y and August 1989, c l a i m a n t was r e f e r r e d by c l a i m a n t ' s p s y c h o t h e r a 
p i s t , Rhoades, t o p s y c h i a t r i s t , Dr. Dixon. Upon e x a m i n a t i o n and r e v i e w o f 
c l a i m a n t ' s r e c o r d s , Dr. Dixon diagnosed c l a i m a n t ' s c o n d i t i o n as "Adj u s t m e n t 

1 The R e f e r e e a t t h e h e a r i n g , and even t h e p a r t i e s on Board r e v i e w , approached 
t h i s case as t h e y w o uld a c o u r t t r i a l under ORS 659.030 f o r "sex harassment." 
However, t h i s i s n o t a c i v i l r i g h t s a c t i o n . As f u r t h e r d i s c u s s e d below, t h e 
p e r s o n a l r e l a t i o n s h i p between c l a i m a n t and her male employer i s r e l e v a n t h e r e 
o n l y as i t a f f e c t e d o b j e c t i v e l y c l a i m a n t ' s employment c o n d i t i o n s , and t o t h e ex
t e n t work r e l a t e d s t r e s s was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s psycho
l o g i c a l c o n d i t i o n . Whether o r n o t c l a i m a n t has a v i a b l e sex harassment c l a i m 
under ORS 659.030 i s n o t a q u e s t i o n b e f o r e t h i s Board. 
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D i s o r d e r w i t h Mixed E m o t i o n a l F e a t u r e s " (DSM I I I 309.28). On t h e o t h e r hand, a 
c l i n i c a l p s y c h o l o g i s t , Dr. C o u t a n t , r e f e r r e d by b o t h Rhoades and D i x o n , d i a g 
nosed c l a i m a n t ' s c o n d i t i o n as "Dysthymia" and " G e n e r a l i z e d A n x i e t y D i s o r d e r . " 
However, we f i n d Dr. Dixon's w e l l - r e a s o n e d o p i n i o n more p e r s u a s i v e t h a n t h a t o f 
Dr. C o u t a n t . I n a d d i t i o n , Dr. Gardner, a p s y c h i a t r i s t who a c t e d as an indepen
d e n t m e d i c a l examiner i n t h i s m a t t e r , a l s o diagnosed c l a i m a n t ' s c o n d i t i o n as 
" A d j u s t m e n t D i s o r d e r w i t h Mixed E m o t i o n a l F e a t u r e s . " T h e r e f o r e , we f i n d t h a t 
c l a i m a n t ' s c o n d i t i o n , diagnosed as an a d j u s t m e n t d i s o r d e r , i s r e c o g n i z e d i n t h e 
p s y c h o l o g i c a l community. 

C l a i m a n t ' s c o n d i t i o n r e q u i r e d t r e a t m e n t and r e s u l t e d i n d i s a b i l i t y . Since 
November 1988, c l a i m a n t had been r e c e i v i n g t r e a t m e n t f r o m p s y c h o t h e r a p i s t 
Rhoades as p a r t o f a d i v e r s i o n program r e s u l t i n g f r o m a d r u n k d r i v i n g c o n v i c 
t i o n . These c o u n s e l i n g s e s s i o n s i n v o l v e d c l a i m a n t ' s d r i n k i n g p r o b l e m . However, 
s h o r t l y a f t e r t h e r e s u l t s o f t h e p o l i c e i n v e s t i g a t i o n were known t o c l a i m a n t , 
Rhoades' c h a r t n o t e s focused on c l a i m a n t ' s s t r o n g e m o t i o n a l response t o t h e 
p o l i c e i n v e s t i g a t i o n . On May 12, 1989, a t e a r f u l and e m o t i o n a l l y d i s t r a u g h t 
c l a i m a n t saw Dr. Bates, her f a m i l y p h y s i c i a n . He o p i n e d t h a t c l a i m a n t would be 
u n a b l e t o work f o r f o u r weeks due t o her e m o t i o n a l c o n d i t i o n . As a r e s u l t , 
c l a i m a n t d i d n o t r e t u r n t o work u n t i l June 12, 1989. Moreover, Dr. D i x o n a l s o 
o p i n e d t h a t c l a i m a n t was u nable t o work due t o her c o n d i t i o n . Dr. Coutant con
c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n would r e q u i r e l o n g t e r m p s y c h o t h e r a p y . 

C l a i m a n t ' s need f o r t r e a t m e n t and d i s a b i l i t y i s due t o work r e l a t e d 
s t r e s s . Rhoades' c h a r t n o t e s , b e g i n n i n g March 14, 1989, r e f l e c t c l a i m a n t ' s 
r e a c t i o n t o t h e r e v e l a t i o n t h a t her employer was r e s p o n s i b l e f o r t h e h a r a s s i n g 
phone c a l l s she r e c e i v e d . I n a d d i t i o n , t h e c h a r t n o t e s show t h a t a f t e r t h e 
p o l i c e i n v e s t i g a t i o n , c l a i m a n t was o s t r a c i z e d a t work by her e m p l o y e r s . I n h i s 
l e t t e r o f September 15, 1989, Rhoades o p i n e d t h a t work r e l a t e d s t r e s s was r e 
s p o n s i b l e f o r " s i g n i f i c a n t r e g r e s s i o n s " o f an a l r e a d y e m o t i o n a l l y f r a g i l e p e r 
s o n a l i t y . Dr. Bates' c h a r t notes a l s o r e f l e c t t h a t c l a i m a n t ' s c o n d i t i o n was due 
t o work r e l a t e d s t r e s s r e s u l t i n g from h a r a s s i n g c a l l s and t h e subsequent i n v e s 
t i g a t i o n . F i n d i n g c l a i m a n t t o be t r u t h f u l , Dr. Dixon a t t r i b u t e d c l a i m a n t ' s con
d i t i o n t o work r e l a t e d s t r e s s . She r e p o r t e d t h a t a f t e r March 1989, j o b h a r a s s 
ment e s c a l a t e d . F i n a l l y , Dr. Coutant o p i n e d t h a t t h e h a r a s s i n g c a l l s and subse
quent harassment a t work caused c l a i m a n t ' s s t r e s s c o n d i t i o n . 

Based on t h e above, we conclude t h a t t h e cause o f c l a i m a n t ' s d i s o r d e r was 
t h e r e a l i z a t i o n by c l a i m a n t t h a t t h e h a r a s s i n g c a l l s were o r i g i n a t i n g f r o m her 
e m p l o y e r s ' r e s i d e n c e . Up t o t h i s p o i n t c l a i m a n t had been a b l e t o f u n c t i o n a t 
work. However, once she r e a l i z e d t h a t she had been, i n a sense, " b e t r a y e d " by 
someone she had t r u s t e d and r e l i e d on, she e x p e r i e n c e d t e a r f u l n e s s , d e p r e s s i o n , 
headaches and s l e e p l e s s n e s s . Secondly, her work e n v i r o n m e n t changed. From t h i s 
p o i n t f o r w a r d c l a i m a n t ' s r e l a t i o n s h i p w i t h her employers a t work d e t e r i o r a t e d . 
C l a i m a n t was shunned a t work by her employers who d e a l t w i t h h e r i n w r i t i n g 
r a t h e r t h a n i n p e r s o n . T h i s c a u s a l r e l a t i o n s h i p between t h e s t r e s s and work i s 
s u p p o r t e d by t h e r e c o r d and t h e r e p o r t s a u t h o r e d by Bates, Rhoades, D i x o n and 
C o u t a n t . A l t h o u g h t h e s e o p i n i o n s d i d n o t e x p l i c i t l y s t a t e t h a t work was t h e ma
j o r c o n t r i b u t i n g cause, t h e i r o p i n i o n s d i d n o t i d e n t i f y any o f f - w o r k s t r e s s o r s . 

N o t i n g t h a t p s y c h o t h e r a p i s t Rhoades, M.S., was n o t a l i c e n s e d p s y c h o l o g i s t 
o r p h y s i c i a n , t h e Referee concluded t h a t Rhoades was n o t q u a l i f i e d t o be an 
e x p e r t w i t n e s s . A c c o r d i n g l y , he r e j e c t e d t h e o p i n i o n o f Rhoades r e g a r d i n g t h e 
c a u s a l c o n n e c t i o n . However, we have p r e v i o u s l y h e l d t h a t i t i s riot n ecessary t o 
be l i c e n s e d i n o r d e r t o p r o v i d e an e x p e r t o p i n i o n on c a u s a l m a t t e r s . See Ronald 
D. Robinson, 43 Van N a t t a 1058 (1991). 

We do n o t f i n d Dr. Gardner's o p i n i o n on c a u s a t i o n p e r s u a s i v e . A l t h o u g h he 
d i d n o t f i n d t h a t c l a i m a n t ' s r e l a t i o n s h i p w i t h her male employer was a source o f 
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s t r e s s o r work r e l a t e d d i s a b i l i t y , we f i n d i t s i g n i f i c a n t t h a t he d i d n o t d i s 
cuss t h e c l i n i c a l i m p o r t a n c e o f t h e t e l e p h o n e c a l l s , nor d i d he d i s c u s s t h e 
i s s u e o f harassment a t work. A c c o r d i n g l y , we f i n d t h a t work r e l a t e d s t r e s s o r s 
were t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n . 

We a l s o f i n d t h a t work r e l a t e d s t r e s s o r s e x i s t e d i n a r e a l and o b j e c t i v e 
sense. To t h e e x t e n t t h a t t h e Referee h e l d t h a t c l a i m a n t was r e q u i r e d t o p r o v e 
r e a l and o b j e c t i v e s t r e s s o r s by c l e a r and c o n v i n c i n g e v i d e n c e , we d i s a g r e e . The 
c l e a r and c o n v i n c i n g s t a n d a r d o f p r o o f a p p l i e s t o t h e c a u s a l r e l a t i o n s h i p i s s u e . 
C l a i m a n t need o n l y e s t a b l i s h t h a t her s t r e s s o r s e x i s t e d i n a r e a l and o b j e c t i v e 
sense by a preponderance o f t h e evi d e n c e . See K a t h e r i n e R. Johnson, 43 Van 
N a t t a 1369 ( 1 9 9 1 ) . C l a i m a n t has met t h i s burden. 

A p r i m a r y s t r e s s o r i d e n t i f i e d by t h e menta l h e a l t h p r o f e s s i o n a l s was t h e 
h a r a s s i n g t e l e p h o n e c a l l s . C l a i m a n t t e s t i f i e d she had r e c e i v e d h a r a s s i n g t e l e 
phone c a l l s . The subsequent p o l i c e i n v e s t i g a t i o n c o n f i r m e d t h e t r u t h o f c l a i m 
a n t ' s t e s t i m o n y by r e v e a l i n g t h e s p e c i f i c source o f t h o s e c a l l s . We do n o t f i n d 
t h e e x p l a n a t i o n g i v e n by her employers f o r t h e c a l l s c r e d i b l e . A l t h o u g h i t may 
no t be p o s s i b l e t o i d e n t i f y w h i c h o f her employers i n f a c t made t h e c a l l s , t h e 
e v i d e n c e i s s u f f i c i e n t t o i d e n t i f y t h e c a l l s as h a r a s s i n g and t o e s t a b l i s h t h a t 
t h e y were e m p l o y e r - g e n e r a t e d . 

A n o t h e r s t r e s s o r i d e n t i f i e d by t h e mental h e a l t h p r o f e s s i o n a l s was t h e 
o b j e c t i v e change i n c l a i m a n t ' s w o r k i n g c o n d i t i o n s and en v i r o n m e n t a f t e r t h e 
p o l i c e i n v e s t i g a t i o n . C l a i m a n t t e s t i f i e d t h a t her employers a t t e m p t e d t o 
" f r e e z e " h e r o u t . T h i s t e s t i m o n y was c o r r o b o r a t e d by a co-worker, Shawnee 
Bowman. C l a i m a n t t e s t i f i e d t h a t as head w a i t r e s s she had p r e v i o u s l y r e c e i v e d 
d a i l y b r i e f i n g s and i n s t r u c t i o n s d i r e c t l y from her employers, and t h a t she 
needed such i n f o r m a t i o n t o p e r f o r m her j o b . However, subsequent t o t h e p o l i c e 
i n v e s t i g a t i o n , c l a i m a n t was r e q u i r e d t o g e t her j o b assignments f r o m c o - w o r k e r s . 
I n f a c t , c o r r o b o r a t i o n was p r o v i d e d by t h e employers, who t e s t i f i e d t h a t a f t e r 
t h e p o l i c e i n v e s t i g a t i o n , t h e y d i s t a n c e d themselves f r o m c l a i m a n t , communicating 
w i t h h e r o n l y c o n c e r n i n g b u s i n e s s m a t t e r s , o n l y as t h e b u s i n e s s a b s o l u t e l y r e 
q u i r e d , and o n l y i n w r i t i n g . We f i n d t h a t t h i s e v i d e n c e s u f f i c i e n t l y e s t a b 
l i s h e s t h a t t h i s s t r e s s o r e x i s t e d i n a r e a l and o b j e c t i v e sense. 

We f u r t h e r f i n d t h a t t h e a f o r e m e n t i o n e d s t r e s s f u l w o r k i n g c o n d i t i o n s t o 
wh i c h c l a i m a n t was exposed a r e n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a 
t i o n . The Board has i n t e r p r e t e d c o n d i t i o n s w h i c h a re " g e n e r a l l y i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n " t o mean c e r t a i n c o n d i t i o n s which a r e u s u a l l y p r e s e n t i n 
a l l j o b s and n o t m e r e l y t h e s p e c i f i c o c c u p a t i o n i n v o l v e d . See K a t h l e e n M. 
Payne, 42 Van N a t t a 1900, 1906, a f f i r m e d on recon 42 Van N a t t a 2059 ( 1 9 9 0 ) , 
r e v ' d on o t h e r grounds. C i t y o f P o r t l a n d v. Payne, 108 Or App 771 ( 1 9 9 1 ) . E v i 
dence c o n c e r n i n g t h e g e n e r a l l y i n h e r e n t i s s u e need n o t be d i r e c t , i t may be c i r 
c u m s t a n t i a l . L o u i s R. Orman. 43 Van N a t t a 226 (19 9 1 ) . Moreover, we have r e 
c e n t l y s t a t e d t h a t t h e Board may use t h i s agency's e x p e r t i s e t o make f i n d i n g s 
t h a t c o n d i t i o n s t o w h i c h c l a i m a n t was s u b j e c t e d a r e n o t c o n d i t i o n s u s u a l l y p r e 
s e n t i n a l l o c c u p a t i o n s . Leo G. Campbell. 43 Van N a t t a 1087 ( 1 9 9 1 ) . 

We f i n d h a r a s s i n g c a l l s i n t h e e a r l y morning hours by an employer a r e n o t 
g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n . We a r e n o t aware o f any occupa
t i o n w h i c h would f i n d a c c e p t a b l e t h e conduct d e s c r i b e d h e r e . Moreover, a f t e r 
r e v i e w i n g t h e t e s t i m o n y o f c l a i m a n t and o t h e r l a y w i t n e s s e s , we do n o t f i n d t h a t 
o s t r a c i z i n g o r sh u n n i n g an employee i n a s u p e r v i s o r y p o s i t i o n , as h e r e , i s gen
e r a l l y i n h e r e n t i n a l l o c c u p a t i o n s . I n view o f t h e Board's e x p e r t i s e i n e v a l u 
a t i n g t h e e v i d e n c e c o n c e r n i n g c l a i m a n t ' s employment c o n d i t i o n s , we c o n c l u d e t h a t 
c l a i m a n t ' s w o r k i n g c o n d i t i o n s were o t h e r t h a n c o n d i t i o n s g e n e r a l l y i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n . 
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The m e d i c a l r e p o r t s o f Drs. Dixon and Co u t a n t , a l s o p l a c e s i g n i f i c a n c e on 
t h e r e p r i m a n d s t h a t c l a i m a n t r e c e i v e d i n t h e s p r i n g o f 1989. C l a i m a n t t e s t i f i e d 
t h a t a f t e r t h e p o l i c e i n v e s t i g a t i o n she began r e c e i v i n g o r a l r e p r i m a n d s f r o m her 
fe m a l e employer. I n a d d i t i o n , c l a i m a n t r e c e i v e d w r i t t e n r e p r i m a n d s on May 1 1 , 
1989, and June 26, 1989. These reprimands concerned s p e c i f i c i n c i d e n t s i n v o l v 
i n g h e r work performance. From t h e r e c o r d , i t appears t h a t t h e r e m i g h t have 
been some j u s t i f i c a t i o n f o r t h e reprimands. 

We do n o t c o n s i d e r t h e rep r i m a n d s , however, t o be r e a s o n a b l e d i s c i p l i n a r y 
o r c o r r e c t i v e a c t i o n . Claimant t e s t i f i e d t h a t p r i o r t o t h e p o l i c e i n v e s t i g a t i o n 
she had n o t been d i s c i p l i n e d f o r s i m i l a r i n f r a c t i o n s . Secondly, we n o t e t h a t 
o t h e r employees, s i m i l a r l y s i t u a t e d , were n o t d i s c i p l i n e d i n t h i s f a s h i o n . 
Thus, we c o n c l u d e t h a t t h e d i s c i p l i n e imposed on c l a i m a n t was n o t r e a s o n a b l e 
under t h e c i r c u m s t a n c e s . 

To e s t a b l i s h c o m p e n s a b i l i t y t h e r e must be c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f employment. To be 
c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d 
f a c t i s h i g h l y p r o b a b l e . R i l e y H i l l General C o n t r a c t o r , I n c . v. Tandy Corp., 
303 Or 390, 402 ( 1 9 8 7 ) . Claimant must prove by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t work r e l a t e d s t r e s s o r s , n o t o t h e r w i s e e x c l u d e d by s t a t u t e , a r e t h e major 
c o n t r i b u t i n g cause o f t h e d i s o r d e r . Based upon t h e t o t a l i t y o f t h e e v i d e n c e , we 
f i n d i t h i g h l y p r o b a b l e t h a t t h e a f o r e m e n t i o n e d s t r e s s o r s were t h e major con
t r i b u t i n g cause o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . T h e r e f o r e , c l a i m a n t ' s 
m e n t a l s t r e s s i s compensable as an o c c u p a t i o n a l d i s e a s e . 

P e n a l t i e s and r e l a t e d a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o 
t i m e l y pay i n t e r i m compensation 

C l a i m a n t contends t h a t she i s e n t i t l e d t o p e n a l t i e s and r e l a t e d a t t o r n e y 
f e e s f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable f a i l u r e t o t i m e l y pay i n t e r i m com
p e n s a t i o n . The Referee d i d n o t address t h e i s s u e a t h e a r i n g . When an i s s u e i s 
n o t r a i s e d a t h e a r i n g and t h e r e c o r d i s c l o s e d , t h a t i s s u e w i l l n o t be subse
q u e n t l y c o n s i d e r e d . We have reasoned t h a t t o address an i s s u e t h a t was n o t 
r a i s e d a t h e a r i n g would be f u n d a m e n t a l l y u n f a i r . See Stevenson v. Blue Cross o f 
Oregon, 108 Or App 247 ( 1 9 9 1 ) ; B e t t y L. Robinson, 43 Van N a t t a 471 ( 1 9 9 1 ) . 

P e n a l t i e s and r e l a t e d a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l 

The R eferee concl u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o a p e n a l t y and r e 
l a t e d a t t o r n e y f e e f o r an a l l e g e d l y unreasonable d e n i a l . We agree. As l o n g as 
t h e c a r r i e r has a l e g i t i m a t e doubt from a l e g a l s t a n d p o i n t o f i t s l i a b i l i t y i t s 
c o n d u c t was n o t un r e a s o n a b l e . See Norgard v. Raw l i n g s , 30 Or App 999, 1003 
( 1 9 7 7 ) . The m e d i c a l e v i d e n c e a v a i l a b l e t o t h e i n s u r e r a t t h e t i m e o f d e n i a l d i d 
n o t i n d i c a t e t h a t c l a i m a n t ' s need f o r m e d i c a l t r e a t m e n t was employment r e l a t e d . 
The i n s u r e r c o u l d have e q u a l l y concluded t h a t c l a i m a n t ' s need f o r p s y c h o t h e r a p y 
was r e l a t e d t o o t h e r c a u s a l f a c t o r s , i . e . , her substance abuse p r o b l e m o r a 
p u r e l y p e r s o n a l r e l a t i o n s h i p gone sour. Thus, we f i n d t h a t t h e t o t a l i t y o f t h e 
e v i d e n c e i n p o s s e s s i o n o f t h e i n s u r e r a t t h e t i m e i t i s s u e d t h e d e n i a l was s u f 
f i c i e n t t o r a i s e a l e g i t i m a t e doubt as t o t h e c o m p e n s a b i l i t y o f t h e c l a i m . Ac
c o r d i n g l y , we do n o t f i n d t h a t issuance o f t h e i n s u r e r ' s d e n i a l was unreason
a b l e . 

C l a i m a n t has p r e v a i l e d i n a r e j e c t e d case. Hence, she i s e n t i t l e d t o an 
assessed f e e . ORS 656.386(1). A f t e r c o n s i d e r i n g c l a i m a n t ' s s t a t e m e n t o f s e r 
v i c e s , as w e l l as t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t 
h e a r i n g arid on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $9,741.75, t o be 
p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
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c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case as r e p r e s e n t e d by t h e l e n g t h y h e a r i n g 
and t h e r e c o r d as a whole, t h e s i g n i f i c a n t c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 3, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e o r d e r which u p h e l d t h e i n s u r e r ' s d e n i a l i s r e 
v e r s e d . The d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r f o r 
p r o c e s s i n g i n accordance w i t h law. The remainder o f t h e Refer e e ' s o r d e r i s 
a f f i r m e d . For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y 
i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $9,741.75, p a y a b l e by 
t h e i n s u r e r . 

Board Member Ne i d i g d i s s e n t i n g : 

I r e s p e c t f u l l y d i s a g r e e w i t h t h e m a j o r i t y ' s c o n c l u s i o n t h a t c l a i m a n t ' s 
s t r e s s c o n d i t i o n i s compensable. The h a r a s s i n g phone c a l l s , w h i c h t r i g g e r e d 
c l a i m a n t ' s c o n d i t i o n , t o o k p l a c e o u t s i d e t h e work h o u r s , and o f f t h e work 
p r e m i s e s ; t h e r e f o r e I do n o t b e l i e v e t h e y a r e work r e l a t e d i n a way t h a t would 
g i v e c l a i m a n t a r i g h t t o w o r k e r s ' compensation b e n e f i t s . 

I t i s n o t w i t h i n t h e Worker's Compensation framework t o award compensation 
f o r o f f - w o r k s e x u a l harassment m e r e l y because t h e p e r p e t r a t o r became a c q u a i n t e d 
w i t h c l a i m a n t a t work. I b e l i e v e c l a i m a n t ' s remedies l i e o u t s i d e t h e Workers' 
Compensation system. 

October 8. 1991 C i t e as 43 Van N a t t a 2288 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROCKY L. COBLE, Claimant 
WCB Case No. 90-10159 

ORDER ON RECONSIDERATION 
V i c k & G u t z l e r , Claimant A t t o r n e y s 

A l l e n Ludwick ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our September 17, 1991 o r d e r t h a t : 
(1) h e l d t h a t t h e SAIF C o r p o r a t i o n was a u t h o r i z e d t o t e r m i n a t e c l a i m a n t ' s tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s under amended ORS 656.268(3) on March 7, 1990; 
(2) f o u n d t h a t c l a i m a n t ' s c l a i m had been p r e m a t u r e l y c l o s e d ; and (3) awarded 
c l a i m a n t ' s a t t o r n e y an o u t - o f - c o m p e n s a t i o n f e e . C l a i m a n t contends t h a t t h e f o r 
mer s t a t u t e s h o u l d a p p l y t o t h i s case because a p p l i c a t i o n o f t h e amended s t a t u t e 
l e a d s t o an ab s u r d r e s u l t . I n a d d i t i o n , c l a i m a n t a s s e r t s e n t i t l e m e n t t o a 
c a r r i e r - p a i d a t t o r n e y f e e because SAIF r e q u e s t e d r e v i e w and t h e Board has e f f e c 
t i v e l y f o u n d t h a t c l a i m a n t ' s compensation s h o u l d n o t be d i s a l l o w e d o r red u c e d . 

The SAIF C o r p o r a t i o n a l s o r e q u e s t s r e c o n s i d e r a t i o n , c o n t e n d i n g t h a t : (1) 
t h e Board s h o u l d n o t have addressed premature c l o s u r e , because no p a r t y r a i s e d 
t h a t i s s u e ; o r (2) i f p r e m a t u r e c l o s u r e was p r o p e r l y r a i s e d , no m a t e r i a l im
provement i n c l a i m a n t ' s c o n d i t i o n was expected on t h e d a t e o f c l o s u r e . 

For t h e reasons s e t f o r t h i n our p r i o r o r d e r , we c o n t i n u e t o c o n c l u d e t h a t 
t h i s case i s s u b j e c t t o t h e 1990 amendments t o t h e a p p l i c a b l e s t a t u t e . See a l s o 
Bryan L. Dunn, 43 Van N a t t a 1673 (19 9 1 ) . (90 day p e r i o d t o i s s u e a d e n i a l , as 
s e t f o r t h i n amended ORS 656.262(6), a p p l i e d r e t r o a c t i v e l y ) . 

SAIF was t h e s o l e p a r t y t o f o r m a l l y r e q u e s t r e v i e w . N o n e t h e l e s s , c l a i m a n t 
argued i n h i s a p p e l l a t e b r i e f t h a t he was not m e d i c a l l y s t a t i o n a r y when he was 
r e l e a s e d t o work and t h a t t h e r e was f u r t h e r m a t e r i a l improvement i n h i s c o n d i 
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t i o n . (Resp. Br. @ 2 ) . Reasonably i n t e r p r e t e d , t h a t argument r a i s e d t h e prema
t u r e c l a i m c l o s u r e i s s u e . We can c o n s i d e r such i n f o r m a l r e q u e s t s f o r r e v i e w , 
p r o v i d e d t h a t a f o r m a l r e q u e s t f o r r e v i e w has n o t been w i t h d r a w n . Eder v. 
P i l c h e r C o n s t r u c t i o n , 89 Or App 425 (19 8 8 ) ; Neelv v. SAIF, 43 Or App 319, 323, 
r e v den 288 Or 493 ( 1 9 8 0 ) ; Jimmie Parkerson, 35 Van N a t t a 1247, 1250 ( 1 9 8 3 ) . 

Because SAIF's f o r m a l r e q u e s t f o r r e v i e w had n o t been w i t h d r a w n , we con
s i d e r e d c l a i m a n t ' s i n f o r m a l c r o s s - r e q u e s t and conclud e d t h a t t h e c l a i m was p r e 
m a t u r e l y c l o s e d . We n o t e t h a t c l a i m a n t c o n t i n u e d t o improve w i t h p h y s i c a l 
t h e r a p y , subsequent t o h i s r e l e a s e t o r e t u r n t o h i s r e g u l a r work. (See T r . 16-
1 7 ) . For t h i s r e ason as w e l l as t h e reasons s t a t e d i n our p r i o r o r d e r , we con
t i n u e t o c o n c l u d e t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y when h i s c l a i m was 
c l o s e d . Under t h e s e c i r c u m s t a n c e s , we found c l a i m a n t ' s a t t o r n e y t o be e n t i t l e d 
t o a f e e p a y a b l e f r o m t h e i n c r e a s e d compensation c r e a t e d by our o r d e r , n o t t o 
exceed $3,800. OAR 438-15-055(1). 

However, we d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n t h a t he i s e n t i t l e d t o a 
c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s on Board r e v i e w . I n t h i s r e g a r d , we not e 
t h a t SAIF p r e v a i l e d on t h a t p o r t i o n o f i t s r e q u e s t f o r r e v i e w w h i c h contended 
t h a t t h e Re f e r e e e r r o n e o u s l y awarded c l a i m a n t t e m p o r a r y d i s a b i l i t y t h r o u g h A p r i l 
7, 1991. We h e l d t h a t SAIF was a u t h o r i z e d t o t e r m i n a t e c l a i m a n t ' s compensation 
on March 7, 1990. Inasmuch as t h e Referee had o r d e r e d SAIF t o pay t e m p o r a r y 
d i s a b i l i t y compensation f o r A p r i l 6, 1990 and we r e v e r s e d t h a t p o r t i o n o f t h e 
Re f e r e e ' s o r d e r , c l a i m a n t ' s compensation was reduced by our o r d e r . Because 
c l a i m a n t ' s compensation was reduced by our o r d e r , c l a i m a n t i s n o t e n t i t l e d t o a 
c a r r i e r - p a i d a t t o r n e y f e e under ORS 656.382(2). 

A c c o r d i n g l y , o ur September 17, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o ur September 17, 1991 
o r d e r , i n c l u d i n g Member C r i d e r ' s d i s s e n t i n g o p i n i o n , e f f e c t i v e t h i s d a t e . The 
p a r t i e s ' r i g h t s o f appeal s h a l l b e g i n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Octob e r 8, 1991 C i t e as 43 Van N a t t a 2289 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SUSIE A. FIMBRES, Claimant 

WCB Case No. 90-16803 
ORDER ON REVIEW 

Bl a c k , Chapman & Webber, Cla i m a n t A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Brown's o r d e r w h i c h 
s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c e r v i c a l s p o n d y l o s i s . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

I n May 1987, c l a i m a n t f i l e d an 801 form making a c l a i m f o r a s t i f f neck 
and l e f t arm p a i n . I n J u l y 1987, t h e i n s u r e r accepted t h i s c l a i m as a n o n d i s -
a b l i n g i n j u r y on t h e 801 form. Claimant's i n j u r y was i n i t i a l l y d i a g n o s e d as a 
c e r v i c a l / d o r s a l s p r a i n / s t r a i n . Claimant c o n t i n u e d t o e x p e r i e n c e neck and l e f t 
arm symptoms. I n Februa r y 1989, c l a i m a n t was seen by Dr. Corson f o r her c o n t i n 
u i n g symptoms. At t h a t t i m e , Dr. Corson r e p o r t e d t h a t c l a i m a n t had c e r v i c a l 
s p o n d y l o s i s w h i c h caused her ongoing symptoms. 
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On March 7, 1989, t h e i n s u r e r d e n i e d c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n 
on t h e b a s i s t h a t i t was u n r e l a t e d t o her compensable c o n d i t i o n . I n i t s d e n i a l 
l e t t e r , t h e i n s u r e r s t a t e d t h a t i t has r e c e n t l y r e c e i v e d m e d i c a l i n f o r m a t i o n i n 
d i c a t i n g t h a t c l a i m a n t was s u f f e r i n g from c e r v i c a l s p o n d y l o s i s . C l a i m a n t r e -
g u e s t e d a h e a r i n g on t h e March 7, 1989 d e n i a l . On March 7, 1990, t h e i n s u r e r 
amended i t s March 7, 1989 d e n i a l t o deny o n l y r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c u r r e n t c e r v i c a l c o n d i t i o n . 

On June 20, 1990, t h e p a r t i e s e n t e r e d i n t o a s t i p u l a t i o n whereby t h e i n 
s u r e r r e s c i n d e d i t s March 7, 1990 d e n i a l and reopened c l a i m a n t ' s c l a i m . On 
August 16, 1990, t h e i n s u r e r i s s u e d a d e n i a l t h a t i n d i c a t e d t h a t c l a i m a n t ' s 
" c u r r e n t c o n d i t i o n d i a g n o s e d as c e r v i c a l s p o n d y l o s i s i s u n r e l a t e d t o 
[ c l a i m a n t ' s ] i n d u s t r i a l i n j u r y o f May 1, 1987." 

On November 9, 1990, t h e i n s u r e r r e s c i n d e d t h e August 16, 1990 d e n i a l and 
i s s u e d a new d e n i a l w h i c h s t a t e d i n p a r t : 

"We have r e c e n t l y r e c e i v e d i n f o r m a t i o n t h a t you a r e s e e k i n g t r e a t 
ment and s u r g e r y f o r a d e g e n e r a t i v e neck c o n d i t i o n , d i a g n o s e d as 
c e r v i c a l s p o n d y l o s i s which you a l l e g e t o be r e l a t e d t o y o u r i n j u r y 
o f May 1, 1987.. M e d i c a l e v i d e n c e i n your f i l e i n d i c a t e s t h a t y o u r 
c u r r e n t d e g e n e r a t i v e c o n d i t i o n , diagnosed as c e r v i c a l s p o n d y l o s i s i s 
u n r e l a t e d t o y o u r i n d u s t r i a l i n j u r y o f May 1 1987 and, t h e r e f o r e , 
w i t h o u t w a i v i n g f u r t h e r q u e s t i o n s o f c o m p e n s a b i l i t y , we subm i t t h i s 
p a r t i a l d e n i a l o f your c l a i m f o r b e n e f i t s . " 

ULTIMATE FINDINGS OF FACT 

We adopt t h e " U l t i m a t e F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e R e f e r e e ' s 
o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t t h e i n s u r e r ' s d e n i a l was an im p r o p e r "back-up" 
d e n i a l and t h e r e f o r e s e t i t a s i d e . We agree t h a t t h e d e n i a l s h o u l d be s e t 
a s i d e ; however, we do so on a d i f f e r e n t b a s i s . 

Under t h e r e s j u d i c a t a d o c t r i n e o f i s s u e p r e c l u s i o n , i f an i s s u e o f f a c t 
o r law i s a c t u a l l y l i t i g a t e d and de t e r m i n e d by a v a l i d and f i n a l judgment and 
t h e d e t e r m i n a t i o n i s e s s e n t i a l t o t h e judgment, t h e d e t e r m i n a t i o n i s c o n c l u s i v e 
i n a subsequent a c t i o n between t h e p a r t i e s , whether on t h e same o r a d i f f e r e n t 
c l a i m . Drews v. EBI Companies, 310 Or 134, 139-40 ( 1 9 9 0 ) ; N o r t h Clackamas 
School D i s t r i c t v. W h i t e , 305 Or 48, 50, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . I s s u e s 
r e s o l v e d by a s t i p u l a t i o n and s e t t l e m e n t a r e c o n s i d e r e d t o be a c t u a l l y l i t i g a t e d 
and d e t e r m i n e d by a v a l i d and f i n a l judgment w i t h i n t h e meaning o f t h e above 
r u l e . See I n t e r n a t i o n a l Paper Company v. Pearson, 106 Or 121 ( 1 9 9 1 ) . 

I n F e b r u a r y 1989, Dr. Corson i n f o r m e d t h e i n s u r e r t h a t c l a i m a n t ' s symptoms 
were due t o c e r v i c a l s p o n d y l o s i s . Dr. Corson made no o t h e r d i a g n o s i s f o r c l a i m 
a n t ' s c e r v i c a l c o n d i t i o n . On March 7, 1989, t h e i n s u r e r i s s u e d a d e n i a l o f 
c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n , which i t i n d i c a t e d was c e r v i c a l s p o n d y l o 
s i s , on t h e b a s i s t h a t i t was u n r e l a t e d t o her compensable i n j u r y . C l a i m a n t r e 
q u e s t e d a h e a r i n g on t h i s d e n i a l . On March 7, 1990, t h e i n s u r e r amended i t s 
d e n i a l t o deny o n l y r e s p o n s i b i l i t y f o r c l a i m a n t ' s c e r v i c a l c o n d i t i o n . On June 
20, 1990, t h e p a r t i e s e n t e r e d i n t o a s t i p u l a t i o n and s e t t l e m e n t i n w h i c h t h e 
i n s u r e r agreed t o r e s c i n d i t s d e n i a l and reopen c l a i m a n t ' s c l a i m i n exchange f o r 
c l a i m a n t a g r e e i n g t o d i s m i s s her h e a r i n g r e q u e s t . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s c u r r e n t c e r v i c a l s p o n d y l o s i s i s t h e 
same c o n d i t i o n t h e i n s u r e r accepted by t h e June 20, 1990 s t i p u l a t i o n . Thus, 
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under t h e d o c t r i n e o f i s s u e p r e c l u s i o n , t h e June 1990 s t i p u l a t i o n e s t a b l i s h e s as 
a m a t t e r o f law t h a t c l a i m a n t ' s c e r v i c a l s p o n d y l o s i s i s compensably r e l a t e d t o 
her 1987 i n d u s t r i a l i n j u r y . T h e r e f o r e , t h e i n s u r e r i s p r e c l u d e d f r o m subse
q u e n t l y d e n y i n g c l a i m a n t ' s c e r v i c a l , s p o n d y l o s i s on t h e b a s i s t h a t i t i s u n r e 
l a t e d t o t h e i n d u s t r i a l i n j u r y . Inasmuch as t h e i n s u r e r ' s November 9, 1990 
d e n i a l d e n i e s c l a i m a n t ' s c e r v i c a l s p o n d y l o s i s on t h a t b a s i s , i t must be s e t 
a s i d e under t h e r e s j u d i c a t a d o c t r i n e o f i s s u e p r e c l u s i o n . See I n t e r n a t i o n a l 
Paper Company v. Pearson, supra; Dewey H. G i l k e v , Sr., 43 Van N a t t a 1154, 1157 
( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e 
s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d January 16, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $500, payable 
by t h e i n s u r e r . 

O c t o b e r 8, 1991 C i t e as 43 Van N a t t a 2291 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PHILLIP E. HAGER, Claimant 
Own Mo t i o n No. 91-0481M 

OWN MOTION ORDER 
P o z z i , e t a l . , C l aimant A t t o r n e y s 

The i n s u r e r has s u b m i t t e d t o t h e Board a r e q u e s t t o reopen c l a i m a n t ' s 
c l a i m f o r t h e payment o f temporary t o t a l d i s a b i l i t y compensation r e l a t e d t o h i s 
March 17, 1982 i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d October 
1 1 , 1989. The i n s u r e r recommends a g a i n s t t h e payment o f t e m p o r a r y t o t a l d i s a b i 
l i t y c ompensation on t h e ground t h a t t h e r e was no w o r s e n i n g o f c l a i m a n t ' s com
p e n s a b l e c o n d i t i o n . 

Once c l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d , t h e Board may e x e r c i s e 
i t s own m o t i o n a u t h o r i t y t o reopen a c l a i m . M i l t e n b e r q e r v. Howard's Plumbing, 
93 Or App 475 ( 1 9 8 8 ) . T h i s a u t h o r i t y i s l i m i t e d t o two s i t u a t i o n s : a) t o p r o 
v i d e t e m p o r a r y d i s a b i l i t y compensation; and b) t o p r o v i d e m e d i c a l s e r v i c e s r e 
l a t e d t o i n j u r i e s t h a t o c c u r r e d p r i o r t o 1966. ORS 65 6 . 2 7 8 ( 1 ) . We n o t e t h a t 
m e d i c a l s e r v i c e s r e l a t e d t o i n j u r i e s t h a t o c c u r r e d a f t e r 1966 a r e t o be p r o v i d e d 
by t h e i n s u r e r o r s e l f - i n s u r e d employer p u r s u a n t t o ORS 656.245. 

The Board may award a d d i t i o n a l temporary d i s a b i l i t y compensation o n l y i f 
t h e r e i s a w o r s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r 
o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 
6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, we may a u t h o r i z e t h e payment o f t e m p o r a r y d i s 
a b i l i t y compensation commencing a t t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d 
o r undergoes o u t p a t i e n t s u r g e r y . I d . 

For purposes o f r e o p e n i n g under i t s own m o t i o n a u t h o r i t y , t h e Board de
f i n e s s u r g e r y as an i n v a s i v e procedure which i s u n d e r t a k e n f o r a c u r a t i v e p u r 
pose. See Fred E. Smith, 42 Van N a t t a 1538 (1 9 9 0 ) , and d e f i n e s h o s p i t a l i z a t i o n 
as a n o n d i a g n o s t i c p r o c e d u r e t h a t r e q u i r e s an o v e r n i g h t s t a y i n a h o s p i t a l o r 
s i m i l a r f a c i l i t y . See, e.g., Roger D. Jobe, 41 Van N a t t a 1506 ( 1 9 8 9 ) . On J u l y 
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12, 1991, c l a i m a n t was h o s p i t a l i z e d f o r a c e r e b r o f e m o r a l a r t e r i o g r a m , a s u r g i c a l 
p r o c e d u r e p e r f o r m e d t o e v a l u a t e t h e s t a t u s o f c l a i m a n t ' s l a r g e c e r e b e l l a r a r t e r y 
a n e u r i s m . T h i s p r o c e d u r e r e v e a l e d t h a t t h e s i z e o f c l a i m a n t ' s a n e u r i s m had n o t 
i n c r e a s e d and no f u r t h e r s u r g e r y was recommended. Because t h e p r o c e d u r e and r e 
s u l t i n g h o s p i t a l i z a t i o n were f o r d i a g n o s t i c , n o t c u r a t i v e , p u r p o s e s , t h e Board 
d e c l i n e s t o a u t h o r i z e t h e payment o f temporary t o t a l d i s a b i l i t y c ompensation. 
A c c o r d i n g l y , we deny t h e r e q u e s t f o r own m o t i o n r e o p i n i n g . 

C l a i m a n t ' s l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 i s n o t 
a f f e c t e d by t h i s o r d e r . 

I T I S SO ORDERED. 

October 8, 1991 : C i t e as 43 Van N a t t a 2292 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN M. HOOPER, Claimant 

WCB Case No. 90-20681 
ORDER ON REVIEW 

Dahn SI M o r r i s o n , Claimant A t t o r n e y s 
Schwabe e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
G a l t o n ' s o r d e r t h a t : (1) s e t a s i d e i t s back-up d e n i a l o f c l a i m a n t ' s c l a i m f o r a 
low back i n j u r y ; (2) assessed a p e n a l t y f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l ; 
and (3) assessed a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r an a l l e g e d l y u n r e a s o n a b l e 
d e n i a l . C l a i m a n t has r e q u e s t e d t h a t we remand t h i s m a t t e r f o r a d m i s s i o n o f 
f u r t h e r e v i d e n c e . On r e v i e w , t h e i s s u e s a r e remand, c o m p e n s a b i l i t y , p e n a l t i e s , 
and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f F a c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r . 

FINDINGS OF ULTIMATE FACT 

We adopt t h e " F i n d i n g s o f U l t i m a t e F a c t " as s e t f o r t h i n t h e R e f e r e e ' s 
o r d e r . 

CONCLUSIONS OF LAW AND OPINION 
Remand 

C l a i m a n t has moved f o r remand f o r t h e admission o f e v i d e n c e g e n e r a t e d sub
sequent t o t h e h e a r i n g . The eviden c e i s a r e p o r t and c h a r t n o t e s f r o m Dr. 
Fraback, r h e u m o t o l o g i s t , g e n e r a t e d i n May and June o f 1991. We c o n s i d e r t h e 
p r o f e r r e d e v i d e n c e s o l e l y f o r t h e purposes o f d e c i d i n g t h e m o t i o n t o remand. 

We may remand a case f o r f u r t h e r e vidence i f we d e t e r m i n e t h a t t h e case 
has been i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . ORS 
65 6 . 2 9 5 ( 5 ) . Remand i s a p p r o p r i a t e upon a showing o f good cause o r o t h e r com
p e l l i n g b a s i s . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) . I n a d d i 
t i o n , t o m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be 
c l e a r l y shown t h a t t h e m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i g e n c e 
a t t h e t i m e o f h e a r i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) . 

C l a i m a n t contends t h a t Dr. Fraback's r e p o r t and c h a r t n o t e s s h o u l d be ad
m i t t e d because t h e y r e f u t e Dr. Rosenbaum's s u g g e s t i o n t h a t her symptoms were due 
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t o r h e u m a t o i d a r t h r i t i s . Dr. Rosenbaum's r e p o r t was d a t e d October 29, 1990, 
a p p r o x i m a t e l y two months p r i o r t o t h e h e a r i n g . Under t h e s e c i r c u m s t a n c e s , we 
f i n d t h a t Dr. Fraback's r e p o r t and c h a r t n o t e s were o b t a i n a b l e , w i t h due d i l i 
gence, p r i o r t o t h e h e a r i n g . We a l s o n o t e t h a t Dr. Fraback's r e p o r t and c h a r t -
n o t e s r e f e r t o c l a i m a n t ' s c o n d i t i o n i n May 1991, whereas t h e i s s u e h e r e i s 
w h e t h e r c l a i m a n t s u s t a i n e d a compensable i n j u r y i n June 1990. A c c o r d i n g l y , 
c l a i m a n t ' s r e q u e s t f o r remand i s d e n i e d . 

C o m p e n s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e employer's back-up 
d e n i a l as s e t f o r t h i n t h e " C o m p e n s a b i l i t y " s e c t i o n o f t h e R e f e r e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

Dr. Rosenbaum, who saw c l a i m a n t a p p r o x i m a t e l y 3-1/2 months a f t e r her i n 
j u r y , q u e s t i o n e d whether her c u r r e n t symptoms were r e l a t e d t o t h e i n j u r y . H i s 
o p i n i o n does n o t address t h e i s s u e o f whether c l a i m a n t s u s t a i n e d a compensable 
i n j u r y i n June 1990. A c c o r d i n g l y , we agree t h a t h i s o p i n i o n i s n o t p e r s u a s i v e . 

P e n a l t i e s 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p e n a l t y i s s u e as s e t 
f o r t h i n t h e "Unreasonableness" s e c t i o n o f t h e Referee's o r d e r w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

A l t h o u g h c l a i m a n t d i d n o t t e l l e i t h e r Dr. Rosenbaum o r Dr. Flemming o f her 
p r e v i o u s low back symptoms, n e i t h e r p h y s i c i a n suggested t h a t she had n o t sus
t a i n e d a compensable i n j u r y i n June 1990. Rather, Dr. Rosenbaum, and t o some 
e x t e n t Dr. Flemming, q u e s t i o n e d whether her c u r r e n t symptoms were due t o t h e 
compensable i n j u r y . T h e r e f o r e , a l t h o u g h t h e employer may have had a l e g i t i m a t e 
doubt as t o i t s l i a b i l i t y f o r c l a i m a n t ' s c u r r e n t low back c o n d i t i o n , i t had no 
l e g i t i m a t e b a s i s f o r d o u b t i n g t h a t c l a i m a n t had s u s t a i n e d a compensable i n j u r y 
i n June 1990. A c c o r d i n g l y , we agree w i t h t h e Referee t h a t t h e employer's d e n i a l 
was u n r e a s o n a b l e . 

A t t o r n e y Fees 

The R e f e r e e fo u n d t h e employer's d e n i a l u n r e a s o n a b l e and awarded c l a i m a n t 
a p e n a l t y w i t h o n e - h a l f o f t h e p e n a l t y payable t o c l a i m a n t ' s c o u n s e l under ORS 
6 5 6 . 2 6 2 ( 1 0 ) . The Referee a l s o awarded c l a i m a n t ' s c o u n s e l a $300 assessed a t t o r 
ney f e e p u r s u a n t t o ORS 656.382(1). The employer contends t h a t c l a i m a n t ' s coun
s e l i s n o t e n t i t l e d t o an assessed a t t o r n e y f e e p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 1 ) . We 
a g ree. 

Former ORS 656.262(10) a u t h o r i z e d t h e assessment o f an a t t o r n e y f e e under 
ORS 656.382(1) i f a c a r r i e r u n reasonably r e f u s e s t o pay compensation. However, 
t h e l e g i s l a t u r e amended ORS 656.262(10) d u r i n g i t s 1990 S p e c i a l S e s s i o n . See Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2, 15. I n p l a c e o f t h e language a u t h o r i z i n g 
t h e assessment o f an a t t o r n e y f e e under ORS 656.382(1), ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) p r o 
v i d e s t h a t , i f t h e worker i s r e p r e s e n t e d by an a t t o r n e y , t h e a t t o r n e y s h a l l r e 
c e i v e o n e - h a l f t h e p e n a l t y " i n l i e u o f an a t t o r n e y f e e . " 

Here, t h e f a c t u a l b a s i s a s s e r t e d i n s u p p o r t o f t h e ORS 656.382(1) f e e — 
t h e employer's u n r e a s o n a b l e d e n i a l — i s i d e n t i c a l t o t h e f a c t u a l b a s i s f o r 
w h i c h t h e R e f e r e e assessed a p e n a l t y under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . Under such c i r 
cumstances, t h e s i m u l t a n e o u s assessment o f an a t t o r n e y f e e under ORS 656.382(1) 
w o u l d c o n t r a v e n e t h e l e g i s l a t i v e i n t e n t expressed i n ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) t h a t 
c l a i m a n t ' s a t t o r n e y r e c e i v e o n e - h a l f t h e p e n a l t y , " i n l i e u o f an a t t o r n e y f e e . " 
N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) ; H a r r y E. F o r r e s t e r , 43 Van N a t t a 
1480 ( 1 9 9 1 ) . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o a s e p a r a t e f e e under 
ORS 656.382(1) . 
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A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $750, t o be p a i d by t h e 
employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We n o t e t h a t 
c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g t h e R e f e r e e ' s award o f 
a p e n a l t y . See Saxton v. SAIF, 80 Or App 631 (19 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 15, 1991 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n w h i c h awarded c l a i m a n t ' s c o u n s e l a $300 assessed 
a t t o r n e y f e e f o r t h e s e l f - i n s u r e d employer's unreasonable d e n i a l i s r e v e r s e d . 
The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e 
c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f 
$750, p a y a b l e by t h e s e l f - i n s u r e d employer. 

October 8, 1991 C i t e as 43 Van N a t t a 2294 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD F. THOMAS, Claimant 

WCB Case No. 90-21178 
ORDER ON REVIEW (REMANDING) 

S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Daron's o r d e r w h i c h d i s m i s s e d 
h i s r e q u e s t f o r h e a r i n g . On r e v i e w , t h e i s s u e i s d i s m i s s a l . . We remand. 

FINDINGS OF FACT 

On November 2 1 , 1990, t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 
I n h i s r e q u e s t f o r h e a r i n g , c l a i m a n t i n d i c a t e d t h a t he was n o t r e p r e s e n t e d . On 
Fe b r u a r y 4, 1991, c l a i m a n t ' p r i o r c o u n s e l w r o t e t h e Referee and a d v i s e d t h a t 
c l a i m a n t was w i t h d r a w i n g h i s r e q u e s t f o r h e a r i n g . No ex e c u t e d r e t a i n e r a g r e e 
ment between c l a i m a n t and h i s p r i o r c ounsel was s u b m i t t e d . On F e b r u a r y 8, 1991, 
t h e R e f e r e e d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e b a s i s t h a t t h e r e 
q u e s t had been w i t h d r a w n . 

On F e b r u a r y 19, 1991, c l a i m a n t r e q u e s t e d r e v i e w o f t h e R e f e r e e ' s o r d e r . 

FINDING OF ULTIMATE FACT 

The r e c o r d has been i n c o m p l e t e l y and i n s u f f i c i e n t l y d e v e l o p e d . 

CONCLUSIONS OF LAW AND OPINION 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . 

Here, t h e R eferee e v i d e n t l y d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g on 
t h e b a s i s o f h i s p r i o r c o u n s e l ' s l e t t e r . The r e c o r d , however, does n o t c o n t a i n 
a r e t a i n e r agreement o r o t h e r e v i d e n c e i n d i c a t i n g t h a t c l a i m a n t ' s p r i o r c o u n s e l 
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was r e p r e s e n t i n g claimant i n t h i s matter. I n f a c t , claimant's request f o r hear
in g i n d i c a t e d t h a t he was not represented. Under such circumstances, we cannot 
determine whether claimant withdrew h i s hearing request. We, t h e r e f o r e , con
clude t h a t the record before us has been incompletely and i n s u f f i c i e n t l y devel
oped . 

We, t h e r e f o r e , remand t h i s matter t o the Presiding Referee w i t h i n s t r u c 
t i o n s t o assign t h i s matter t o a Referee t o conduct f u r t h e r proceedings t o 
determine whether claimant had withdrawn h i s request f o r hearing. I f the 
Referee f i n d s t h a t claimant had withdrawn his request f o r hearing, a f i n a l order 
s h a l l issue s e t t i n g f o r t h the Referee's reasoning. Should the Referee f i n d t h a t 
claimant's hearing request should not be dismissed, the matter s h a l l proceed t o 
hearing on the merits of the issues raised i n claimant's hearing request and 
upon closure of the hearing record, the Referee's opinion and order s h a l l issue. 

ORDER 

The Referee's order dated February 8, 1991 i s vacated, and t h i s matter i s 
remanded t o the Presiding Referee f o r f u r t h e r proceedings c o n s i s t e n t w i t h t h i s 
order. 

October 8, 1991 C i t e as 43 Van Natta 2295 (19911 

I n the Matter of the Compensation of 
THOMAS T. TRAVER, Claimant 

WCB Case No. TP-91017 
THIRD PARTY DISTRIBUTION ORDER 

Lindsted t , e t a l . , Claimant Attorneys 
J. David Thurber ( S a i f ) , Defense Attorney 

Claimant has p e t i t i o n e d the Board f o r r e s o l u t i o n of a dispute concerning 
the j u s t and proper d i s t r i b u t i o n of the proceeds from a t h i r d p a r t y settlement. 
See ORS 656.593(3). S p e c i f i c a l l y , the dispute involves the d i s t r i b u t i o n of the 
p a r t i e s ' r e s p e c t i v e shares of proceeds from a " s t r u c t u r e d settlement." We f i n d 
t h a t a d i s t r i b u t i o n i n accordance w i t h ORS 656.593(1) i s " j u s t and proper." 

FINDINGS OF FACT 

I n J u l y 1988, while performing h i s work a c t i v i t i e s as a highway inspector, 
claimant sustained a compensable i n j u r y when he was stru c k by a road grader at a 
c o n s t r u c t i o n p r o j e c t s i t e . The SAIF Corporation, the workers' compensation i n 
surer f o r claimant's employer, accepted the claim and has provided b e n e f i t s . 
SAIF's l i e n f o r a c t u a l and projected claim costs t o t a l $39,300. 

Claimant engaged l e g a l representation. He and h i s a t t o r n e y entered i n t o 
an "Attorney's Contingent Fee Agreement." The agreement provided t h a t , i n the 
event s u i t or a c t i o n was f i l e d , claimant's attorney would receive 33 1/3 percent 
of any amount c o l l e c t e d . 

Thereafter, claimant i n s t i t u t e d a t h i r d p a r t y a c t i o n against the general 
c o n t r a c t o r who employed the operator of the road grader. I n A p r i l 1991, p r i o r 
t o t r i a l , claimant and the t h i r d p a rty reached a settlement. The t h i r d p a r t y 
agreed t o pay claimant $136,800 by means of a $30,000 lump sum payment, a 
$20,000 payment on December 31, 1998, w i t h the f i n a l i n s t a l l m e n t ($86,800) 
payable December 31, 2010. Claimant and the t h i r d p a r t y f u r t h e r proposed t o 
d i s t r i b u t e $39,300 of t h i s f i n a l i n s t a l l m e n t t o SAIF t o s a t i s f y i t s l i e n , w i t h 
the remaining $41,500 going t o claimant. The cost of the bonded and guaranteed 
a n n u i t i e s t o fund the i n s t a l l m e n t s was $29,723. 
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On A p r i l 16, 1991, SAIF responded t o the settlement. Noting t h a t i t was 
u n w i l l i n g t o w a i t 20 years t o recover i t s l i e n , SAIF declined t o accept the 
o f f e r of settlement of claimant's t h i r d p a rty a c t i o n . As a l t e r n a t i v e methods of 
payment, SAIF suggested two options: (1) a s t a t u t o r y d i s t r i b u t i o n of the cash 
payment and purchase p r i c e of the annuity; or (2) a d i s t r i b u t i o n i n which SAIF 
would r e c e i v e 1/3 of the cash payment and 1/3 of 3 equal 5 year i n s t a l l m e n t s of 
the s ettlement. 

On, A p r i l 26, 1991, claimant's counsel sought r e c o n s i d e r a t i o n of SAIF's r e 
f u s a l . Reminding SAIF t h a t there was "a good deal of dispute over both l i a b i l 
i t y and damage," claimant's counsel explained t h a t there was "a s i g n i f i c a n t 
p o t e n t i a l of r e s u l t i n g i n a defense v e r d i c t . " Relying upon the s t a t u t o r y d i s 
t r i b u t i o n scheme concerning s t r u c t u r e d settlements, as i n t e r p r e t e d by Breck D. 
Meyer, 42 Van Natta 659 (1990), Dick A. Cole, 40 Van Natta 1021 (1988), and 
Ralph W. Schemmel, 40 Van Natta 951 (1990), claimant's counsel contended t h a t 
claimant's a t t o r n e y fee and l i t i g a t i o n costs would be paid f i r s t . Since those 
payments would e l i m i n a t e a l l but approximately $3,000 of the $30,000 lump sum 
payment, claimant's counsel stated t h a t the remainder of the lump sum payment as 
w e l l as the 1998 $20,000 i n s t a l l m e n t would be provided t o claimant as recovery 
f o r h i s s t a t u t o r y 1/3 share. Claimant's counsel concluded t h a t f u l l s a t i s f a c 
t i o n o f SAIF's $39,300 l i e n would occur on December 31, 2018, when the f i n a l 
i n s t a l l m e n t would be made. Claimant would recover the remaining $47,500 of t h a t 
f i n a l payment. 

On May 15, 1991, i n r e p l y t o claimant's counsel's l e t t e r , SAIF confirmed 
t h a t i t d i d not disagree w i t h the $136,800 settlement o f f e r . However, contend
ing t h a t a 20-year delay i n r e c e i v i n g reimbursement would create "an u n j u s t and 
improper burden on the employer," SAIF objected t o the proposed d i s t r i b u t i o n 
scheme. Noting t h a t the "present day d o l l a r o f f e r " equalled $59,723 ($30,000 
lump sum payment + $29,223 purchase p r i c e f o r a n n u i t i e s + $500 bonding f e e ) , 
SAIF suggested t h a t t h i s amount be d i s t r i b u t e d i n accordance w i t h the s t a t u t o r y 
d i s t r i b u t i o n scheme. A l t e r n a t i v e l y , SAIF proposed t h a t the $30,000 be e q u a l l y 
apportioned between claimant, h i s counsel, and SAIF, w i t h the remaining p o r t i o n 
of SAIF's l i e n payable i n equal 5 year i n s t a l l m e n t s . 

On May 20, 1991, claimant's counsel r e j e c t e d SAIF's a l t e r n a t i v e d i s t r i b u 
t i o n proposals. As s e r t i n g t h a t SAIF's proposals c o n f l i c t e d w i t h the d i s t r i b u 
t i o n scheme as app l i e d t o s t r u c t u r e d settlements, claimant's counsel n o t i f i e d 
SAIF t h a t i t would p e t i t i o n the Board pursuant t o ORS 656.593(3) t o resolve the 
c o n f l i c t over the " j u s t and proper" d i s t r i b u t i o n of settlement proceeds. 

CONCLUSIONS OF LAW AND OPINION 

Pursuant t o ORS 656.578, i f a worker receives a compensable i n j u r y due t o 
the negligence or wrong of a t h i r d person, e n t i t l i n g the worker under ORS 
656.154 t o seek a remedy against such t h i r d person, such worker or, i f death 
r e s u l t s from the i n j u r y , the other b e n e f i c i a r i e s s h a l l e l e c t whether t o recover 
damages from the t h i r d person. The proceeds of any damages recovered from a 
t h i r d person by the worker or b e n e f i c i a r i e s s h a l l be subject t o a l i e n of the 
paying agency f o r i t s share of the proceeds. ORS 656.593(1). 

I f the worker or b e n e f i c i a r i e s s e t t l e the t h i r d p a r t y claim w i t h agency . 
approval, the agency i s authorized t o accept as i t s share of the proceeds "an 
amount which i s j u s t and proper," provided the worker receives at l e a s t the 
amount t o which he i s e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 656.593(3); 
Estate of Troy Vance v. Williams, 84 Or App 616, 619-20 (1987). Any c o n f l i c t as 
t o what may be a " j u s t and proper d i s t r i b u t i o n " s h a l l be resolved by the Board. 
ORS 656.593(3). 
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The s t a t u t o r y scheme f o r the a l l o c a t i o n of damages i s p r e c i s e . Robert B. 
W i l l i a m s , 38 Van Natta 119, 123 (1986), a f f ' d . Estate of Troy Vance v. Williams, 
supra. ORS 656.593(1) provides i n exact d e t a i l how, and i n what order, the pro
ceeds of any damages s h a l l be d i s t r i b u t e d . Pursuant t o ORS 656.593(1)(a), costs 
and a t t o r n e y fees i n c u r r e d s h a l l be i n i t i a l l y disbursed. Then, the worker s h a l l 
r e c e i v e a t l e a s t 33 1/3 percent of the balance of the recovery. ORS 
656.593(1)(b). However, the amount t h a t the agency i s "authorized t o accept" 
from a t h i r d p a r t y settlement i s less precise than the amount of i t s l i e n from 
damages recovered from a t h i r d p a rty under ORS 656.593(1)(c): i . e . , an amount 
which i s " j u s t and proper," as opposed t o " i t s expenditures f o r compensation . . 
. and . . . the present value of i t s reasonably t o be expected f u t u r e expendi
t u r e s f o r compensation." Estate of Trov Vance v. Williams, supra, 84 Or App at 
page 620. 

The aforementioned s t a t u t e s do not discuss the d i s t r i b u t i o n of proceeds 
from a t h i r d p a r t y " s t r u c t u r e d " settlement. However, we have held t h a t the 
"proceeds" of a t h i r d p a r t y settlement encompass not only immediate cash pay
ments, but also annuity payments payable over a p e r i o d of years. See Dick A. 
Cole, supra; Ralph W. Schemmel, supra. I n reaching our conclusion, we reasoned 
t h a t such annuity payments do not a l t e r the fundamental p r i n c i p l e t h a t the pay
ments are "proceeds" from a t h i r d p a rty recovery and, as such, should be d i s 
t r i b u t e d i n accordance w i t h the schedule set f o r t h i n ORS 656.593(1). 

Here, i n accordance w i t h the aforementioned reasoning, we hold t h a t the 
" t o t a l proceeds" of the s t r u c t u r e d settlement are comprised of the i n i t i a l lump 
sum payment plus the annuity payments. We f u r t h e r conclude t h a t these proceeds 
should be d i s t r i b u t e d i n accordance w i t h the s t a t u t o r y schedule. Pursuant t o 
t h a t schedule, i n c u r r e d l i t i g a t i o n costs and attorney fees s h a l l i n i t i a l l y be 
p a i d , f o l l o w e d by the worker's s t a t u t o r y o n e - t h i r d share of the remaining 
balance. See ORS 656.593(1)(a), ( b ) . The paying agency's l i e n a p plies only 
a f t e r the aforementioned shares have been disbursed. See ORS 656.593(3); 
656.593(1)(c). 

SAIF i s mindful of the Board's p r i o r holdings concerning a j u s t and proper 
d i s t r i b u t i o n of proceeds i n t h i r d p a rty s t r u c t u r e d settlements. However, SAIF 
o b j e c t s t o such a proposed d i s t r i b u t i o n , contending t h a t under such a schedule 
i t would not be u n t i l December 31, 2010 when claimant would f u l l y recoup h i s 
s t a t u t o r y 1/3 p o r t i o n of the recovery and when SAIF's l i e n would be s a t i s f i e d . 

Considering such circumstances, SAIF urges the Board t o adopt a d i s t r i b u 
t i o n which a l l o c a t e s the settlement proceeds " i n a more reasonable manner." 
S p e c i f i c a l l y , SAIF suggests t h a t claimant, h i s a t t o r n e y , and SAIF receive por
t i o n s of each i n s t a l l m e n t i n a manner t h a t w i l l permit each p a r t y t o e v e n t u a l l y 
receive t h e i r f u l l share of the t h i r d p a rty recovery. I n e f f e c t , SAIF i s 
proposing t h a t the i n i t i a l cash payment f o r the t h i r d p a r t y settlement and the 
forthcoming i n s t a l l m e n t s be pro-rated. We r e j e c t e d such an approach i n Schemmel 
and Cole, reasoning t h a t the s t a t u t o r y d i s t r i b u t i o n scheme t o a p p o r t i o n those 
" t o t a l proceeds" i n accordance w i t h ORS 656.593(1) i s c l e a r and p r e c i s e . 

We appreciate SAIF's concern t h a t i t s i n a b i l i t y t o recover i t s share of 
the recovery w i l l have a negative impact on the premium rates f o r i t s insured. 
We f u r t h e r acknowledge SAIF's argument t h a t the l e g i s l a t u r e could not have ex
pected a r e s u l t i n which claimant and the paying agency do not recover t h e i r r e 
spective shares of a settlement f o r a number of years. Yet, SAIF n e i t h e r r e f e r s 
t o any l e g i s l a t i v e h i s t o r y supporting i t s contention nor are we aware of any. 
Moreover, although two l e g i s l a t i v e sessions have been convened since the 
Schemmel/Cole holdings, the s t a t u t o r y d i s t r i b u t i o n scheme has remained 
u n a l t e r e d . 
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Given such circumstances, we are not prepared t o disavow our previous 
holdings concerning the d i s t r i b u t i o n of proceeds from s t r u c t u r e d settlements. 
As w i t h a l l of our decisions regarding t h i r d p a rty d i s t r i b u t i o n d isputes, these 
holdings are designed t o provide a consistent and ascertainable basis f o r r e 
s o l v i n g questions concerning the a l l o c a t i o n of proceeds from a t h i r d p a r t y r e 
covery. Such an approach i s t r a d i t i o n a l l y taken t o avoid making " e q u i t a b l e d i s 
t r i b u t i o n s on an ad hoc basis and t o permit the p a r t i e s t o g e n e r a l l y know where 
they stand as they seek t o s e t t l e a t h i r d p a rty a c t i o n . " See Marvin Thornton. 
34 Van Natta 999, 1002 (1982). A f t e r considering t h i s matter, we f i n d no,per
suasive reason t o depart from our longstanding approach. 

F i n a l l y , SA1F also expresses the concern t h a t the investment income from 
the annuity, r a t h e r than the cost of the annuity i t s e l f , i s a c t u a l l y a p o r t i o n 
of the " t o t a l proceeds" from the t h i r d p a rty settlement. Moreover, i t r a i s e s 
the specter t h a t the e n t i t y p r o v i d i n g the annuity could go bankrupt, thereby 
f o r e c l o s i n g claimant and SAIF from recovering a l l or any p o r t i o n of t h e i r r e 
spective shares. To permit claimant's attorney t o receive h i s share of the r e 
covery based on funds which do not belong t o claimant and may never be received 
by any of the p a r t i e s , SAIF argues i s "pa t e n t l y u n f a i r . " 

We do not share SAIF's concerns regarding the eventual recovery of s e t t l e 
ment proceeds and annuity payments. To begin, the annuity has been bonded and 
guaranteed. Thus, the l i k e l i h o o d of claimant (or h i s b e n e f i c i a r i e s ) and SAIF 
f a i l i n g t o f u l l y recover t h e i r respective shares i s extremely remote. Admit
t e d l y , Schemmel does suggest t h a t the cost of the annuity i s included i n d e t e r 
mining the t o t a l proceeds of a t h i r d p a r t y recovery. However, Schemmel in v o l v e d 
monthly a n n u i t i e s over the l i f e of the claimant, while here the annuity i s 
funded t o d i s t r i b u t e two separate i n s t a l l m e n t s at 7 and 19 year i n t e r v a l s from 
the date of the settlement. Thus, the gross value of the present t h i r d p a r t y 
settlement i s r e a d i l y ascertainable, i . e . , the i n i t i a l lump sum and two subse
quent i n s t a l l m e n t s . 

Accordingly, claimant's attorney i s d i r e c t e d t o d i s t r i b u t e the " t o t a l pro
ceeds" of t h e t h i r d p a r t y settlement i n accordance w i t h ORS 656.593(1)(a), ( b ) , 
and ( c ) . The " t o t a l proceeds" s h a l l be comprised of the $30,000 i n i t i a l lump 
sum, the $20,000 second i n s t a l l m e n t , and the $86,800 t h i r d i n s t a l l m e n t ; i . e . , a 
t o t a l of $136,800. 

The t o t a l proceeds s h a l l be a l l o c a t e d t o the f o l l o w i n g i n d i v i d u a l s and 
e n t i t i e s i n the amounts described below: 

Settlement ( T o t a l Proceeds) $136, 800 
Attorney Fee (1/3) 45, 600 

Subtotal $ 91, 200 
Claimant's Share (1/3) 30, 400 

Subtotal . $ 60, 800 
SAIF's Lien 39, 300 

Remainder t o Claimant $ 21, 500 

I n accordance w i t h the Schemmel/Cole r a t i o n a l e , the proceeds from t h i s 
s t r u c t u r e d t h i r d p a r t y settlement s h a l l be d i s t r i b u t e d i n the f o l l o w i n g manner. 
Claimant's a t t o r n e y s h a l l receive the e n t i r e $30,000 lump sum payment as par
t i a l payment of h i s $45,600 attorney fee. Claimant's attorney s h a l l also r e 
ceive the f i r s t $15,600 of the December 31, 1998 $20,000 payment. Claimant 
s h a l l r e ceive the remaining $4,400 of the $20,000 payment as p a r t i a l payment on 
hi s s t a t u t o r y 1/3 share ($30,400). Claimant s h a l l receive the f i r s t $26,000 of 
the December 31, 2010 $86,800 payment. Thereafter, SAIF s h a l l receive the next 
$39,300 of t h a t payment as reimbursement f o r i t s l i e n . F i n a l l y , claimant s h a l l 
receive t h e remaining $21,500. 

IT IS SO ORDERED. 
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I n the Matter of the Compensation of 
DEBRA A. WEST, Claimant 
WCB Case No. 90-16599 

ORDER ON REVIEW 
Peter O. Hansen, Claimant Attorney 
Roberts e t a l . , Defense Attorneys 

Reviewed by Board Members Gunn and Westerband. 

Claimant requests review of those p o r t i o n s of Referee Bethlahmy's order 
which: (1) increased her award of unscheduled permanent d i s a b i l i t y f o r a low 
back i n j u r y from 24 percent (76.8 degrees), as awarded by Determination Order, 
t o 28 percent (89.6 degrees); and (2) awarded her 6 percent (8.1 degrees) sched
ule d permanent d i s a b i l i t y f o r loss of use or f u n c t i o n of the r i g h t f o o t , whereas 
a Determination Order had not awarded any scheduled permanent d i s a b i l i t y . On 
review, the issue i s extent of scheduled and unscheduled permanent d i s a b i l i t y . 

We a f f i r m and adopt the order of the Referee w i t h the f o l l o w i n g comment. 

A f t e r the b r i e f s were f i l e d , the insurer submitted a supplemental memoran
dum of a u t h o r i t i e s . Claimant objects t o t h i s submission. Supplemental b r i e f s 
are g e n e r a l l y not allowed; however, p a r t i e s may submit supplemental a u t h o r i t i e s 
a d v i s i n g of recent changes i n the law t h a t are r e l e v a n t t o the d e c i s i o n . See 
Betty L. Juneau, 38 Van Natta 553 (1986). Here, the i n s u r e r c i t e s t o a recent 
c o u r t d e c i s i o n r e l e v a n t t o the issues at hand. Accordingly, we allow the i n 
surer's submission, but consider i t only t o the extent t h a t i t advises us of a 
recent development i n the law. 

ORDER 

The Referee's order dated January 29, 1991 i s a f f i r m e d . 

October 8, 1991 Ci t e as 43 Van Natta 2299 (1991) 

I n the Matter of the Compensation of 
DONALD A. WILLIAMS, Claimant 

WCB Case No. 89-17142 
SECOND ORDER OF ABATEMENT 

Malagon, et a l . , Claimant Attorneys 
Employers Defense Counsel, Defense Attorney 

Claimant has requested abatement of our September 12, 1991 Second Order on 
Reconsideration, which adhered t o and republished our J u l y 30, 1991 Order on 
Reconsideration t h a t had denied remand, and r e i n s t a t e d and upheld the i n s u r e r ' s 
August 28, 1989 d e n i a l of an occupational disease claim. Representing t h a t the 
p a r t i e s have now s e t t l e d t h e i r dispute, claimant seeks abatement of our order t o 
permit the p a r t i e s an opp o r t u n i t y t o prepare t h e i r settlement agreement and sub
mit the agreement f o r Board consideration. 

I n l i g h t o f t h i s unrebutted representation, the Board withdraws i t s 
September 12, 1991 order t o await the submission of the p a r t i e s ' w r i t t e n agree
ment. Upon r e c e i p t of the proposed settlement, the Board w i l l proceed w i t h i t s 
review of the agreement. I n the meantime, the p a r t i e s are requested t o keep the 
Board apprised of any f u r t h e r developments i n t h i s matter. 

IT IS SO ORDERED. 
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I n the Matter of the Compensation of 
GAVINO CHAVEZ, Claimant 
WCB Case No. 89-15443 

ORDER ON REVIEW 
Qu i n t i n E s t e l l , Claimant Attorneys 

John Motley ( S a i f ) , Defense Attorney 

Reviewed by Board Members Neidig, Westerband and Crider. 

Claimant requests review of those p o r t i o n s of Referee Michael Johnson's 
order t h a t : (1) found the SAIF Corporation had c o r r e c t l y c a l c u l a t e d claimant's 
r a t e of temporary t o t a l d i s a b i l i t y (TTD) b e n e f i t s ; and (2) declined t o assess a 
penalty and p e n a l t y - r e l a t e d attorney fee f o r SAIF's a l l e g e d l y i n c o r r e c t c a l c u l a 
t i o n of claimant's TTD b e n e f i t s . On review, the issues are r a t e of temporary 
d i s a b i l i t y b e n e f i t s , and penalty and attorney fees. We reverse. 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t as our own w i t h the f o l l o w i n g sup
plementation. Claimant was h i r e d at the end of the hops t r a i n i n g season t o 
t r a i n hops. 

FINDINGS OF ULTIMATE FACT 

Claimant was h i r e d t o work f o r three days. Claimant was h i r e d t o work 
e i g h t hours a day, r a i n excepting. 

CONCLUSIONS OF LAW AND OPINION 

Rate of Temporary T o t a l D i s a b i l i t y Compensation 

The Referee concluded t h a t SAIF c o r r e c t l y c a l c u l a t e d claimant's temporary 
d i s a b i l i t y compensation based on h i s status as a three-day a week, seven-hour a 
day worker. 

We a f f i r m and adopt t h a t p o r t i o n of the Referee's reasoning and conclusion 
t h a t found no i n d i v i d u a l working f o r the insured had e i t h e r apparent or a c t u a l 
a u t h o r i t y t o bind the insured t o a contract of h i r e , and supplement w i t h the 
f o l l o w i n g . 

On review, claimant contends t h a t he i s e n t i t l e d t o a higher r a t e of tem
porary t o t a l d i s a b i l i t y f o r two reasons. F i r s t , he contends t h a t he i s e n t i t l e d 
t o temporary d i s a b i l i t y compensation based on a f i v e t o six-day workweek, r a t h e r 
than a three-day workweek. Second, he contends t h a t he i s e n t i t l e d t o temporary 
d i s a b i l i t y compensation based on an eight-hour workday, r a t h e r than a seven-hour 
workday. We agree w i t h claimant's second contention only. 

Five t o Six-Day Workweek 

ORS 656.210 provides t h a t a r e g u l a r l y employed worker whose compensation 
i s based s o l e l y on d a i l y wages s h a l l be e n t i t l e d t o temporary d i s a b i l i t y compen
s a t i o n based on the number of days i n his or her workweek. For workers not reg
u l a r l y employed, the r a t e of compensation i s computed by the wages determined i n 
accordance w i t h former OAR 436-60-020(7). We are not persuaded t h a t . c l a i m a n t 
was " r e g u l a r l y " employed on a f i v e t o six-day a week basis. 

Ms. Annen, a corporate o f f i c e r f o r the insured, t e s t i f i e d t h a t claimant 
was h i r e d t o work f o r three days. S p e c i f i c a l l y , claimant was h i r e d t o complete 
the hops t r a i n i n g i n "Fuch's" f i e l d . A review of the record reveals t h a t 
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claimant was h i r e d at the end of the hops t r a i n i n g season. Claimant, along w i t h 
the r e s t of the hops t r a i n i n g crew, worked ei g h t hours on Monday; performed no 
work on Tuesday due t o r a i n ; worked ei g h t hours on Wednesday; and worked only 
f i v e hours on Thursday, again due t o r a i n . The crew completed the remainder of 
Thursday's work i n Fuch's f i e l d on Friday. Claimant d i d not work on Friday as 
he was compensably i n j u r e d on Thursday. 

Consequently, as the work claimant was h i r e d t o perform was completed 
w i t h i n t h r ee working days of h i s date of h i r e , we f i n d claimant was h i r e d t o 
work f o r t h r e e days, r a t h e r than f i v e t o s i x days a week. 

Eight-Hour Workday 

We are persuaded, however, t h a t while claimant was only employed t o work 
th r e e days, he was employed t o work eight hours a day. Mr. Annen, the h i r i n g 
agent and a corporate o f f i c e r f o r the insured, t e s t i f i e d t h a t l a b o r e r s worked 
e i g h t hours a day, unless r a i n shortened the workday. Claimant worked two 
eight-hour days and, due t o r a i n , one h a l f day p r i o r t o h i s compensable i n j u r y . 

Therefore, claimant's TTD r a t e should be computed based on h i s employment 
e i g h t hours a day, three days a week. Accordingly, SAIF i s d i r e c t e d t o recalcu
l a t e claimant's r a t e of TTD under the r u l e . 

P e n a l t i e s and Attorney Fees 

Penal t i e s and attorney fees may be assessed f o r an employer's unreasonable 
r e f u s a l t o pay compensation. Former ORS 656.262(10); ORS 656.382(1). The Ref
eree concluded t h a t claimant was not e n t i t l e d t o p e n a l t i e s and a t t o r n e y fees be
cause he f a i l e d t o e s t a b l i s h h i s entitlement t o temporary d i s a b i l i t y compensa
t i o n i n excess of t h a t paid by SAIF. We disagree. 

The employer's agent, Mr. Annen, t e s t i f i e d t h a t laborers worked e i g h t 
hours a day unless the work day was shortened by r a i n . The employer was aware 
t h a t , p r i o r t o h i s i n j u r y , claimant worked two eight-hour days. Because the em
ployer's knowledge of claimant's work hours i s imputed t o the c a r r i e r , see Nix 
v. SAIF, 80 Or App 656 (1986); Keith L. N u t t i n g , 43 Van Natta 183 (1991), we 
conclude t h a t , i n c a l c u l a t i n g claimant's temporary d i s a b i l i t y b e n e f i t s on a 
seven-hour workday, SAIF acted unreasonably and r e s i s t e d the payment of compen
s a t i o n . Therefore, claimant i s e n t i t l e d t o a penalty and assessed attorney fee. 

We assess a penalty of 2 5 percent of the increased compensation created by 
t h i s order. I n a d d i t i o n , a f t e r considering the f a c t o r s set f o r t h i n OAR 438-15-
010(4) and applying them t o t h i s case, we f i n d t h a t a reasonable fee f o r claim
ant's counsel's services regarding the penalty issue i s $500. I n reaching t h i s 
conclusion, we have p a r t i c u l a r l y considered the value of the i n t e r e s t involved. 

ORDER 

The Referee's order dated May 16, 1990 i s reversed. That p o r t i o n of the 
Referee's order t h a t found t h a t the SAIF Corporation had c o r r e c t l y c a l c u l a t e d 
claimant's r a t e of temporary d i s a b i l i t y b e n e f i t s i s reversed. The claim i s r e 
manded t o SAIF t o r e c a l c u l a t e claimant's r a t e of temporary d i s a b i l i t y b e n e f i t s 
i n accordance w i t h t h i s order. Claimant's counsel i s awarded 25 percent of the 
increased compensation created by t h i s order, payable d i r e c t l y t o claimant's 
counsel by SAIF. However, the t o t a l out-of-compensation fee paid under the Ref
eree and Board orders s h a l l not exceed $3,800. That p o r t i o n of the Referee's 
order t h a t d e c lined t o award a penalty i s also reversed. SAIF s h a l l pay t o 
claimant a penalty equal t o 25 percent of the a d d i t i o n a l temporary d i s a b i l i t y 
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b e n e f i t s due as a r e s u l t of t h i s order. For services regarding the p e n a l t y 
issue, claimant's counsel i s awarded a fee of $500, payable by SAIF., 

Board Member Crider dissenting: 

Claimant was h i r e d t o work s i x days per week, e i g h t hours per day as long 
as the work l a s t e d , r a i n p e r m i t t i n g . Claimant was so advised by the employer's 
agent. I conclude t h a t the i n t e n t at the time of h i r e was t h a t claimant would 
work a six-day week. TTD should be cal c u l a t e d on t h a t basis, not on the basis of 
the h i n d s i g h t employed by the m a j o r i t y . Former OAR 436-60-020(7). For t h a t 
reason, I disse n t from t h a t p o r t i o n of the order t h a t d i r e c t s TTD t o be ca l c u 
l a t e d based on a three-day work week. 

October 9, 1991 Cite as 43 Van Natta 2302 (1991) 

I n the Matter of the Compensation of 
ALEXANDER J . DOMBROWSKI, Claimant 

WCB Case No. 90-06056 
ORDER ON REVIEW 

P a t r i c k Lavis, Claimant Attorney 
Debra Ehrman ( S a i f ) , Defense Attorney 

Reviewed by Board Members Crider and Tenenbaum. 

Claimant requests review of t h a t p o r t i o n of Referee Holtan's order t h a t 
upheld the SAIF Corporation's d e n i a l of his occupational disease cla i m for, a 
psych o l o g i c a l c o n d i t i o n . On review, the issue i s compensability. We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's "FINDINGS OF FACT," w i t h the f o l l o w i n g supplementa
t i o n . 

Claimant's employment was not the major c o n t r i b u t i n g cause of h i s psycho
l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Because the hearing request was f i l e d before May 1, 1990, and the hearing 
was convened before J u l y 1, 1990, we analyze t h i s case under the workers' com
pensation law i n e f f e c t before the 1990 amendments. See Or Laws 1990 (Special 
Session), Ch. 2, 54(2). On review, claimant contends t h a t he e s t a b l i s h e d a 
compensable mental disorder under former ORS 656.802. We disagree. 

Relying on our opinion i n E l l e n L. Crawford, 41 Van Natta 1267 (1989), the 
Referee s t a t e d t h a t , i n order t o prove a compensable mental d i s o r d e r under f o r 
mer ORS 656.802, claimant must prove t h a t h i s employment was a m a t e r i a l cause of 
hi s p s y c h o l o g i c a l c o n d i t i o n . However, the Court of Appeals has since held, i n 
Aetna Casualty Co. v. Aschbacher, 107 Or App 494 (1991), t h a t the. c o n t r i b u t i n g 
causation standard under former ORS 656.802(1) i s "major" r a t h e r than 
" m a t e r i a l . " Furthermore, claimant must s a t i s y t h a t "major c o n t r i b u t i n g cause" 
standard by c l e a r and convincing evidence. See former ORS 656.802(2)(d). 

Reviewing the record under the "major c o n t r i b u t i n g cause" standard, we 
agree w i t h the Referee's u l t i m a t e conclusion t h a t claimant has not sustained h i s 
burden of proof. Dr. Cookson i s the only expert who addresses the major causa
t i o n standard; he opines t h a t claimant's work-related stress was the major con
t r i b u t i n g cause of the onset of h i s d i s a b i l i t y and need f o r treatment (Ex 14). 
However, Cookson's opi n i o n i s based on incomplete h i s t o r y . He i s unaware of 
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other non-work-related stressors which could have c o n t r i b u t e d t o claimant's con
d i t i o n , i n c l u d i n g t h e loss of h i s r e n t a l home, un c e r t a i n l i v i n g arrangements and 
f i n a n c i a l d i f f i c u l t i e s . Cookson's opinion i s discounted accordingly. See 
Somers v. SAIF. 77 Or App 259, 263 (1986); Ronald M. Lyday, 42 Van Natta 2692, 
2694 (1990). 

Mr. Fairman i d e n t i f i e s claimant's u n c e r t a i n t y about h i s job as the "major 
issue" o f h i s l i f e (Ex 12). However, Fairman does not i n d i c a t e whether j o b -
r e l a t e d s t r e s s was the major cause of claimant's psychological problems, nor 
does he discuss the impact of other non-work-related stressors on claimant's 
c o n d i t i o n . 

We conclude t h a t Dr. Turco's opinion i s b e t t e r reasoned (Ex 11). He 
opines t h a t claimant does not have a diagnosable psychological d i s o r d e r but i s 
s u f f e r i n g from a p r e e x i s t i n g p e r s o n a l i t y t r a i t disturbance. He also discusses 
many non-work-related stressors which could be c o n t r i b u t i n g t o claimant's condi
t i o n . Based on our review of the medical record, we do not f i n d t h a t claimant 
has proven by c l e a r and convincing evidence t h a t h i s employment was the major 
c o n t r i b u t i n g cause of h i s psychological c o n d i t i o n . We conclude t h a t claimant 
has not e s t a b l i s h e d a compensable mental disorder under former ORS 656.802. 

ORDER 

The Referee's order dated August 24, 1990, i s a f f i r m e d . 

October 9, 1991 Ci t e as 43 Van Natta 2303 (1991) 

I n the Matter of the Compensation of 
GARRY C. DOYLE, Claimant 
WCB Case No. 90-05017 

ORDER ON REVIEW 
Vick & Gutzler, Claimant Attorneys 

T e r r a l l & Associates, Defense Attorneys 

Reviewed by Board Members Crider and Tenenbaum. 

Claimant requests review of Referee Thye's order t h a t : (1) upheld the 
s e l f - i n s u r e d employer's d e n i a l of claimant's current low back c o n d i t i o n ; (2) up
held the employer's d e n i a l of claimant's medical services c l a i m f o r weight loss 
treatment; and (3) a f f i r m e d a Determination Order award of no permanent p a r t i a l 
d i s a b i l i t y f o r claimant's back i n j u r y . On review, the issues are compensabil
i t y , medical services and extent of permanent d i s a b i l i t y . We a f f i r m i n p a r t and 
reverse i n p a r t . 

FINDINGS OF FACT 

Claimant, a 34 year o l d laborer, compensably i n j u r e d h i s low back on A p r i l 
30, 1989, when he and three coworkers attempted t o unload a heavy canvas t e n t 
from a t r u c k . He sought treatment from Dr. Walker, N.D., who noted low back and 
hi p pain and diagnosed acute lumbar s t r a i n . He released claimant t o r e g u l a r 
work on May 15, 1989. Claimant returned t o work f o r employer s p o r a d i c a l l y . 

Claimant t r e a t e d w i t h Dr. Walker again on July 21, 1989, and sought no 
f u r t h e r treatment u n t i l September 19, 1989, when he t r e a t e d f o r a m i l d exacerba
t i o n of h i s back c o n d i t i o n . The exacerbation resolved; on October 4, 1989, Dr. 
Walker declared claimant medically s t a t i o n a r y without permanent impairment. 
Claimant's c l a i m was closed by a November 17, 1989 Determination Order w i t h an 
award of temporary d i s a b i l i t y through May 14, 1989, but no permanent d i s a b i l i t y . 
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Claimant sought no f u r t h e r treatment u n t i l February 9, 1990, at which time 
he consulted Dr. Lisook, D.O., f o r a sudden increase i n low back pain and numb
ness r a d i a t i n g i n t o both legs. The symptoms came, on a f t e r he t i g h t e n e d straps 
on a t r u c k he was operating while self-employed. He was r e f e r r e d t o D r v Baum, 
an o r t h o p e d i s t , who found t h a t claimant had gained about 100 pounds since h i s 
compensable i n j u r y and prescribed a s p e c i f i c weight loss program. 

On J u l y 2, 1990, the employer issued a de n i a l of claimant's c u r r e n t condi
t i o n / a s s e r t i n g t h a t i t " d i d not a r i s e out of and i n the course and scope of 
your employment w i t h B a r r e t t Business Services nor i s i t r e l a t e d compensably t o 
your A p r i l 10, 1989 i n j u r y ." (Ex. 24). I n the same document) the employer also 
denied claimant's request f o r a weight loss program, a l l e g i n g t h a t i t was not 
compensably r e l a t e d t o h i s accepted c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
App l i c a b l e Law • 

I n d e c i d i n g t h i s matter, the Referee applied the law as amended by Oregon 
Laws 1990 (Special Session), Chapter 2. Claimant requested a hearing a f t e r May 
1, 1990, and the hearing was convened a f t e r July 1, 1990. Therefore, the 
" l i t i g a t i o n savings clause" contained i n Section 54(2) does not apply. " I n addi
t i o n , the matter a t issue here i s not subject t o a sp e c i a l exception t o the 
Act's general a p p l i c a b i l i t y p r o v i s i o n . See e.g. Section 54(3). Moreover, 
a p p l i c a t i o n of the 1990 amendments w i l l not produce an absurd or u n j u s t r e s u l t 
i n c o n s i s t e n t w i t h the purposes and p o l i c i e s of the workers' compensation law. 
Ida M. Walker, 43 Van Natta 1402 (1991). Accordingly, we analyze t h i s matter 
under the Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

Compensability—Low Back Condition 

I t i s unclear from the record whether claimant i s simply a s s e r t i n g a medi
c a l services c l a i m f o r h i s current c o n d i t i o n or whether, i n f a c t , he contends 
t h a t he has sustained a compensable aggravation of h i s compensable low back con
d i t i o n . We need not resolve t h a t question, however, given our conclusion t h a t 
claimant had f u l l y recovered p r i o r t o February 1990 and t h a t the A p r i l 1989 com
pensable i n j u r y played no r o l e i n his current low back d i s a b i l i t y and need f o r 
treatment. 

The primary medical evidence i n t h i s case comes from Dr.. Lisook and Dr. 
Baum. Dr. Lisook, an osteopathic physician, concluded t h a t claimant had sus
t a i n e d a new i n j u r y i n February 1990. He based h i s o p i n i o n on the f a c t t h a t 
claimant had not sought treatment f o r low back pain f o r approximately f o u r 
months p r i o r t o the February i n c i d e n t and t h a t the i n c i d e n t caused a sudden 
increase i n pain. He also r e l i e d on the f a c t t h a t the February i n c i d e n t caused 
an onset of b i l a t e r a l r a d i c u l a r leg pain, a symptom t h a t had not p r e v i o u s l y been 
present. (Ex. 22). 

Dr. Baum, an orthopedic surgeon, i n i t i a l l y a t t r i b u t e d claimant's c u r r e n t 
c o n d i t i o n t o the A p r i l 30, 1989 compensable.injury. That o p i n i o n , however, was 
based on an inaccurate h i s t o r y provided by claimant. Upon o b t a i n i n g an accurate 
h i s t o r y , Dr. Baum r e t r a c t e d h i s e a r l i e r opinion and also concluded t h a t claimant 
sustained a new i n j u r y . (Exs. 22A, 25). 

Based on those opinions, and i n the absence of any cont r a r y medical e v i 
dence, we conclude t h a t the evidence preponderates i n favor of f i n d i n g t h a t 
claimant's s t r a i n r e s u l t i n g from the A p r i l 30, 1989 work-related i n c i d e n t had 
resolved and t h a t claimant sustained a new i n j u r y i n February 1990, which i s the 
sole cause of h i s c u r r e n t low back c o n d i t i o n and need f o r treatment. Accord
i n g l y , claimant has f a i l e d t o e s t a b l i s h a compensable claim r e s u l t i n g from h i s 
A p r i l 1989 i n j u r y . 
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Claimant contents t h a t , even i f h i s current low back c o n d i t i o n i s not com
pensable, the employer i s l i a b l e f o r the prescribed weight loss program because 
h i s weight gain was a r e s u l t of his compensable back s t r a i n . We agree. 

For h i s compensable i n j u r y , claimant i s e n t i t l e d t o medical services f o r 
c o n d i t i o n s r e s u l t i n g from the i n j u r y " f o r such period as the nature of the i n 
j u r y or the process of recovery requires." ORS 656.245(1). Because claimant i s 
seeking compensation f o r an alleged consequence of a compensable i n j u r y , he 
bears the burden of proving t h a t h i s compensable i n j u r y was the major c o n t r i b u t 
i n g cause of the consequential c o n d i t i o n . ORS 656.005(7)(a)(A); See also J u l i e 
K. Gasperino, 43 Van Natta 1151 (1991). 

Since h i s A p r i l 1989 i n j u r y , claimant's weight increased from approxi
mately 270 pounds t o 373 pounds. Upon examination i n February 1990, Dr. Baum 
pre s c r i b e d a weight loss program and r e f e r r e d claimant t o Dr. Nelson, a s p e c i a l 
i s t i n b a r i a t r i c s , f o r p r o f e s s i o n a l care. Dr. Baum r e l a t e d claimant's weight 
gain d i r e c t l y t o h i s compensable c o n d i t i o n and believed t h a t the weight loss 
program would be "most b e n e f i c i a l " t o claimant. There i s no co n t r a r y medical 
evidence. 

A f t e r our review of the record, we conclude t h a t claimant has establ i s h e d , 
by a preponderance of the evidence, t h a t h i s A p r i l 1989 i n j u r y was the major 
c o n t r i b u t i n g cause of h i s weight gain, and t h a t the treatment f o r t h a t c o n d i t i o n 
i s a compensable medical service. Accordingly, the employer's d e n i a l of such 
treatment must be set aside. 

Permanent D i s a b i l i t y 

We adopt the conclusions and reasoning concerning the extent of claimant's 
permanent d i s a b i l i t y as set f o r t h i n the Referee's order. 

Because claimant has p r e v a i l e d , i n p a r t , against a d e n i a l of compensation, 
claimant's counsel i s e n t i t l e d t o an assessed fee under ORS 656.386(1). A f t e r 
c o n s i d e r i n g the f a c t o r s set f o r t h i n OAR 438-15-010(4) and applying them t o t h i s 
case, we f i n d t h a t a reasonable fee f o r claimant's counsel's services at hearing 
and on Board on review concerning the compensability of the weight loss program 
i s $1,500, t o be paid by the employer. I n reaching t h i s conclusion, we have 
p a r t i c u l a r l y considered the time devoted t o the issue (as represented by the 
record and claimant's respondent's b r i e f ) , the complexity of the issues, and the 
value of the i n t e r e s t involved. 

ORDER 

The Referee's order dated January 9, 1991 i s a f f i r m e d i n p a r t and reversed 
i n p a r t . The s e l f - i n s u r e d employer's de n i a l i s set aside t o the extent t h a t i t 
denied payment f o r the weight loss program. For services associated w i t h par
t i a l l y o v e r t u r n i n g t h a t d e n i a l , claimant's counsel i s awarded $1,500, t o be paid 
by the employer. The remainder of the order i s a f f i r m e d . 
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I n the Matter of the Compensation of 
LEONARD JENNSEN, Claimant 
WCB Case No. 83-02943 

ORDER DENYING RECONSIDERATION 
Emmons et a l . , Claimant Attorneys 

John Motley ( S a i f ) , Defense Attorney 

Claimant's former attorney seeks reconsideration of t h a t p o r t i o n o f our 
February 13, 1989 Order on Review t h a t declined t o award an i n s u r e r - p a i d a t t o r 
ney fee f o r services rendered at hearing and on Board review f o r p r e v a i l i n g 
against the SAIF Corporation's p a r t i a l d e n i a l of claimant's polyneuropathies, 
t h o r a c i c o u t l e t syndrome, and b i l a t e r a l r i b r e s e c t i o n . We declined t o award an 
att o r n e y fee because we stated t h a t we had received no statement of ser v i c e s . 
Contending t h a t he had submitted a statement of services, claimant's former 
at t o r n e y requests an i n s u r e r - p a i d attorney fee award. The request i s denied f o r 
lack of j u r i s d i c t i o n . 

FINDINGS OF FACT . 

On March 10, 1988, claimant's former attorney submitted a "statement of 
services " concerning h i s e f f o r t s i n t h i s case, which was p r e s e n t l y pending r e 
view. On September 8, 1988, the Board received a l e t t e r from claimant's new 
counsel announcing t h a t he was seeking the status of claimant's case because her 
former a t t o r n e y was "apparently no longer i n p r a c t i c e . " 

On February 13, 1989, the Board issued an Order on Review. Copies of the 
order were mailed t o a l l p a r t i e s t o the proceeding and t h e i r a t t o r n e y s of 
record. A copy of the order was not mailed t o claimant's former a t t o r n e y . 

Pursuant t o the Board's order, the Referee's order, which had upheld 
SAIF's p a r t i a l d e n i a l of claimant's neuropathies, t h o r a c i c o u t l e t syndrome, and 
r i b r e s e c t i o n , was reversed. The Board order f u r t h e r s t a t e d t h a t since no 
statement of services had been received.to date from claimant's counsel, no 
assessed fee could be awarded. That order has not been appealed, stayed, or 
republished. 

On J u l y 30, 1991, the Board received a l e t t e r from claimant's former 
a t t o r n e y seeking an assessed fee. Enclosed w i t h the request was a copy of an 
undated statement of service from claimant's former attorney t o the Board which 
also sought an at t o r n e y fee award. Review of the f i l e reveals t h a t the former 
at t o r n e y ' s statement of service was received by the Board on March 10, 1988. 

CONCLUSIONS OF LAW 

Pursuant t o our February 13, 1989 order, claimant p r e v a i l e d against a par
t i a l d e n i a l of h i s compensation. Under such circumstances, we reasoned t h a t he 
was e n t i t l e d t o an i n s u r e r - p a i d attorney fee. ORS 656.386,(1). Yet, f i n d i n g 
t h a t no "statement of services" had been received at t h a t time, we held t h a t we 
were unable t o do so. See former OAR 438-15-010(5). 

Inasmuch as our order was ne i t h e r appealed, abated,, stayed, republished 
nor withdrawn w i t h i n 30 days of i t s issuance, i t has become f i n a l by o p e r a t i o n 
of law. ORS 656.295(8). I n t e r n a t i o n a l Paper Co. v. Wright, 80 Or App 444, 447 
(1986). We have p r e v i o u s l y concluded t h a t we r e t a i n j u r i s d i c t i o n t o consider a 
request f o r an atto r n e y fee even a f t e r the order on the me r i t s has become f i n a l 
by o p e r a t i o n of law. See Jane E Stanley, 40 Van Natta 831 (1988), rev'd on 
other grounds, Amfac, Inc. v. Garcia-Maciel, 98 Or App 88 (1989). However, i n 
order t o r e t a i n j u r i s d i c t i o n over the attorney fee request, our p r i o r order must 
not have addressed e i t h e r the ent i t l e m e n t t o , or the amount o f , an a t t o r n e y fee. 
See Orozco v. U S I Group, Inc., 103 Or App 634 (1990). 
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Here, our February 13, 1989 order addressed claimant's counsel's e n t i t l e 
ment t o an i n s u r e r - p a i d fee. Since t h a t order has become f i n a l by operation of 
law, we lack j u r i s d i c t i o n t o consider the attorney fee request. See Orozco v. U 
S I Group, I n c . , supra. Accordingly, the request i s denied. 

I n reaching t h i s conclusion, we acknowledge claimant's former a t t o r n e y 
a s s e r t i o n t h a t he submitted h i s statement of services p r i o r t o the issuance of 
our February 13, 1989 order. Furthermore, a review of the record reveals a 
statement of service from claimant's former attorney which was received by the 
Board on March 10, 1988. When the "statement of services" r u l e was ap p l i c a b l e , 
every e f f o r t was made t o process statement of services which were received while 
the Board r e t a i n e d j u r i s d i c t i o n over a case. Unfortunately, i n t h i s p a r t i c u l a r 
instance, the statement of services d i d not come t o our a t t e n t i o n p r i o r t o the 
e x p i r a t i o n of the 30-day appeal period from our February 13, 1989 order. Inas
much as our order addressed claimant's counsel's e n t i t l e m e n t t o an at t o r n e y fee 
and the time t o seek reconsideration or appeal of t h a t order has long since 
e x p i r e d , we lack j u r i s d i c t i o n t o f u r t h e r consider t h i s matter. 

F i n a l l y , claimant's former attorney accurately notes t h a t he was not mailed 
a copy of our February 13, 1989 order. This a c t i o n was prompted by a change of 
claimant's a t t o r n e y of record which occurred p r i o r t o the issuance of our order. 
S p e c i f i c a l l y , such an a c t i o n was taken i n response t o a September 7, 1988 l e t t e r 
from claimant's new counsel announcing the change because claimant's former a t t o r 
ney was "apparently no longer i n p r a c t i c e . " Based on t h i s r e p r e s e n t a t i o n , claim
ant's new counsel was mailed a copy of the Board's eventual order. 

Assuming t h a t claimant's former attorney should have also been mailed a copy 
of the Board's order, an assumption we do not accept, our f a i l u r e t o do so would 
not i n v a l i d a t e the order. The Board may rep u b l i s h an order i f i t f i n d s t h a t i t 
f a i l e d t o m a i l a copy of i t s p r i o r order t o a p a r t y . B e r l i n e r v. Weyerhaeuser 
Company, 92 Or App 264, 266-67 (1988); Mary J. Gates, 42 Van Natta 1813 (1990). 
An a t t o r n e y i s not a p a r t y . ORS 656.005(19); B e r l i n e r , supra, page 266, n. 1; 
Bryan Thompson, 42 Van Natta 2299 (1990). Inasmuch as the record does not support 
a f i n d i n g t h a t a p a r t y t o our February 13, 1989 order was not mailed a copy of the 
order, we are not authorized t o r e p u b l i s h the order. B e r l i n e r , supra; Thompson, 
supra. 

Accordingly, based on the foregoing reasoning, the request f o r reconsidera
t i o n i s denied. 

IT IS SO ORDERED. 

October 9, 1991 C i t e as 43 Van Natta 2307 (1991) 

I n the Matter of the Compensation of 
THOMAS W. LUNDY, Claimant 
WCB Case No. 90-07272 

ORDER ON REVIEW 
Ackerman, et a l . , Claimant Attorneys 

P h i l l i p Nyburg, Defense Attorney 

Reviewed by Board Members Westerband and Crider. 

The i n s u r e r requests review of those p o r t i o n s of Referee McCullough's 
order t h a t : (1) increased claimant's unscheduled permanent p a r t i a l d i s a b i l i t y 
f o r a back c o n d i t i o n from 8 percent (25.6 degrees), as awarded by a Determina
t i o n Order, t o 16 percent (51.2 degrees); (2) awarded temporary p a r t i a l d i s a b i l 
i t y on a procedural basis f o r the period from December 11, 1989 through February 
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26, 1990; and (3) assessed a penalty f o r unreasonable claims processing. On r e 
view, the issues are extent of unscheduled permanent d i s a b i l i t y , temporary d i s 
a b i l i t y and p e n a l t i e s . We a f f i r m i n part and reverse i n p a r t . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t and u l t i m a t e f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Extent of Permanent D i s a b i l i t y 

We a f f i r m and adopt t h a t p o r t i o n of the Referee's order t h a t addressed the 
extent issue, w i t h the f o l l o w i n g comments. 

The i n s u r e r contends t h a t claimant's testimony i s i n s u f f i c i e n t t o estab
l i s h t h a t h i s p o s t - i n j u r y work was modified. We do not agree. A claimant's 
testimony concerning self-imposed m o d i f i c a t i o n s , i f unrebutted, can be s u f f i 
c i e n t t o e s t a b l i s h the nature of the work t o which the claimant r e t u r n e d . I n 
p a r t i c u l a r , such m o d i f i c a t i o n s can be s u f f i c i e n t t o support a f i n d i n g t h a t the 
claimant d i d not r e t u r n t o usual and customary work. See B i l l R\ Harrison. 42 
Van Natta 1565 (1990) (work m o d i f i c a t i o n s described by the claimant were not 
s u f f i c i e n t l y s i g n i f i c a n t t o e s t a b l i s h t h a t he d i d not r e t u r n t o usual and 
customary work). | 

Here, w h i l e performing his work a c t i v i t i e s as a stamper, claimant r e 
f r a i n e d from unclogging the trough. This task was o r d i n a r i l y performed by the 
stamper several times per hour. This self-imposed l i m i t a t i o n , i n c o n j u n c t i o n 
w i t h other work a c t i v i t i e s i n which claimant required assistance t h a t was not 
needed p r i o r t o h i s i n j u r y , supports a f i n d i n g t h a t claimant returned t o modi
f i e d work. 

: . i 
Temporary D i s a b i l i t y / P e n a l t y 

We reverse t h a t p o r t i o n of the Referee's order t h a t found t h a t claimant 
was e n t i t l e d t o temporary p a r t i a l d i s a b i l i t y (TPD) from December i l l , 1989 
through February 26, 1990. We also reverse the penalty and r e l a t e d a t t o r n e y fee 
assessed by the Referee f o r the insurer's f a i l u r e t o pay these b e n e f i t s . 

I 
We decide the temporary d i s a b i l i t y issue under the Workers' Compensation 

Act as amended e f f e c t i v e J u ly 1, 1990. Claimant requested a hearing a f t e r May 
1, 1990, and the hearing was convened a f t e r J u ly 1, 1990. Therefore, t h e 
" l i t i g a t i o n savings clause" contained i n Oregon Laws 1990 (Special Session), SB 
1197, Section 54(2) does not apply. I n a d d i t i o n , the matter at issue here i s 
not subject t o a s p e c i a l exception t o the Act's general a p p l i c a b i l i t y p r o v i s i o n . 
See e.g. SB 1197, Section 54(3). Moreover, nei t h e r p a r t y argues t h a t the tempo
r a r y d i s a b i l i t y issue should be decided under the law i n e f f e c t p r i o r t o the 
amendments. Accordingly, we decide t h i s issue under the c u r r e n t law. 

i 
Dr. Serbu, claimant's t r e a t i n g physician, released c l a i m a n t ' t o " f u l l duty" 

e f f e c t i v e December 11, 1989. Claimant d i d not r e t u r n t o h i s f u l l ' d u t i e s . The 
in s u r e r d i d not pay temporary d i s a b i l i t y b e n e f i t s during the disputed p e r i o d 
(December 11, 1989 through February 26, 1990). 

The Referee concluded t h a t the 1990 amendments t o ORS 656.268 do not con
t r o l claimant's r i g h t t o TPD because the amended p r o v i s i o n only authorizes u n i 
l a t e r a l t e r m i n a t i o n of temporary t o t a l d i s a b i l i t y (TTD). Noting t h a t claimant 
had returned t o p a r t - t i m e work and was r e c e i v i n g TPD p r i o r t o h i s physician's 
" f u l l duty" release, the Referee reasoned t h a t the i n s u r e r was r e q u i r e d t o 
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continue paying TPD under OAR 436-60-030(3) and (4) u n t i l one of t h r e e events 
occurred: (1) claimant's attending physician returned claimant t o TTD s t a t u s ; 
(2) claimant's TPD was terminated by a Determination Order or Notice of Closure 
i n accordance w i t h ORS 656.268; or (3) TPD had been paid f o r two years. Inas
much as none of the three events had occurred during the time i n question, the 
Referee held t h a t claimant was e n t i t l e d t o TPD, and t h a t the i n s u r e r ' s f a i l u r e 
t o provide such b e n e f i t s was unreasonable. We disagree. 

As amended e f f e c t i v e J u ly 1, 1990, ORS 656.268(3) provides t h a t TTD s h a l l 
continue u n t i l whichever of three events f i r s t occurs. Those events are: (1) 
the worker r e t u r n s t o regular or modified employment; (2) the a t t e n d i n g physi
c i a n gives the worker a w r i t t e n release t o r e t u r n t o r e g u l a r employment; or (3) 
the a t t e n d i n g physician gives the worker a w r i t t e n release t o r e t u r n t o modified 
employment, such employment i s o f f e r e d i n w r i t i n g t o the worker and the worker 
f a i l s t o begin such employment. See ORS 656.268(3)(a), (b) , and ( c ) . 

Here, claimant's attending physician provided claimant w i t h a release t o 
" f u l l duty" work a c t i v i t i e s e f f e c t i v e December 11, 1989. This i s evidence t h a t 
claimant was no longer disabled. This evidence can be r e b u t t e d at claim closure 
when substantive e n t i t l e m e n t t o temporary d i s a b i l i t y i s determined. Neverthe
l e s s , w h i l e the claim remains i n open s t a t u s , claimant i s no longer p r o c e d u r a l l y 
e n t i t l e d t o TTD once he i s released t o regular work. ORS 656.268(3)(b). 

We recognize t h a t ORS 656.268(3)(b) does not expressly authorize the i n 
surer t o u n i l a t e r a l l y terminate TPD, as d i s t i n c t from TTD, upon r e c e i p t of a 
release t o r e g u l a r work. Indeed, the law does not address t e r m i n a t i o n of tempo
r a r y p a r t i a l d i s a b i l i t y compensation at a l l . The s t a t u t e simply provides t h a t 
temporary p a r t i a l should be paid when a claimant i s p a r t i a l l y d isabled. 

Nevertheless, the s t a t u t e does expressly authorize the i n s u r e r t o u n i l a t 
e r a l l y t e rminate TTD when a worker i s released t o r e g u l a r work. There i s no 
procedural o b l i g a t i o n t o pay any f u r t h e r temporary d i s a b i l i t y b e n e f i t s a f t e r 
t h a t p o i n t . I t l o g i c a l l y f o llows t h a t i f a release t o work j u s t i f i e s termina
t i o n of TTD, even i f the worker does not a c t u a l l y r e t u r n t o work, the same event 
should also j u s t i f y t e r m i n a t i o n of TPD. 

Consequently, we hold t h a t claimant was not e n t i t l e d t o TPD between Decem
ber 11, 1989 and February 26, 1990. Furthermore, i n l i g h t of our previous d i s 
cussion, we do not consider the insurer's f a i l u r e t o provide such b e n e f i t s dur
i n g the time i n question t o have been unreasonable. Accordingly, we reverse the 
Referee's award of TPD and the r e l a t e d penalty and attorney fee. 

Claimant's attorney i s e n t i t l e d t o a reasonable assessed fee f o r h i s ser
vices on review concerning the insurer's unsuccessful appeal of the Referee's 
permanent p a r t i a l d i s a b i l i t y award. See ORS 656.382(2). A f t e r considering the 
f a c t o r s set f o r t h i n OAR 438-15-010(4) and applying them t o t h i s case, we f i n d 
t h a t a reasonable assessed attorney fee f o r claimant's counsel's services on r e 
view concerning the permanent d i s a b i l i t y issue i s $600, t o be paid by the i n 
surer. I n reaching t h i s conclusion, we have p a r t i c u l a r l y considered the com
p l e x i t y of the issue, the time devoted t o the issue as represented by claimant's 
respondent's b r i e f and statement of services, and the value t o claimant of the 
i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's order dated October 4, 1990, as modified on November 6, 
1990, and amended on November 21, 1990, i s a f f i r m e d i n p a r t and reversed i n 
p a r t . That p o r t i o n of the order t h a t awarded temporary p a r t i a l d i s a b i l i t y f o r 
the p e r i o d December 11, 1989 through February 26, 1990 i s reversed. That por
t i o n of the order t h a t awarded an out-of-compensation a t t o r n e y fee based on 
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those b e n e f i t s i s reversed. The Referee's assessment of a penalty and r e l a t e d 
a t t o r n e y fee f o r f a i l u r e t o pay those b e n e f i t s i s also reversed. The remainder 
of the Referee's order i s a f f i r m e d . For services on Board review concerning the 
permanent d i s a b i l i t y issue, claimant's attorney i s awarded a reasonable assessed 
fee of $600, t o be paid by the i n s u r e r . 

October 10. 1991 Cite as 43 Van Natta 2310 (1991) 

I n the Matter of the Compensation of 
JESSE ASH, Claimant 
WCB Case No. 90-08256 

ORDER ON RECONSIDERATION 
M e r r i l l Schneider, Claimant Attorney 
Hallock & Bennett, Defense Attorneys 

Claimant requests reconsideration of our September 26, 1991 Order on 
Review t h a t vacated a Referee's order and dismissed claimant's request f o r 
hearing on the basis of lack of j u r i s d i c t i o n . The insur e r opposes claimant's 
request. 

I n our p r i o r order, we concluded t h a t the only issue a t hearing was penal
t i e s and at t o r n e y fees. Relying upon amended ORS 656.262(10), as w e l l as our 
de c i s i o n i n Ronald A. Stock, 43 Van Natta 1889 (1991), we concluded t h a t e x c l u 
siv e j u r i s d i c t i o n of such a proceeding r e s t s w i t h the d i r e c t o r . On reconsidera
t i o n , claimant argues t h a t e n t i t l e m e n t t o an assessed at t o r n e y fee f o r p r e v a i l 
i n g over a "de f a c t o " d e n i a l of medical b i l l s was " i m p l i c i t l y r a i s e d " by 
claimant's request f o r attorney fees. 

We do not agree. Both at hearing and on Board review, claimant s o l e l y 
asserted e n t i t l e m e n t t o an attorney fee under ORS 656.382(1) f o r the i n s u r e r ' s 
unreasonable r e s i s t a n c e t o the payment of compensation. (Tr. 3; Appellant's 
Br f . p. 2 ) . No claim f o r a fee payable under ORS 656.386(1) was made. Although 
the Board had p r e v i o u s l y concluded t h a t no ORS 656.386(1) fee was due under such 
circumstances, nothing prevented claimant from a s s e r t i n g , and thereby preserv
i n g , t h i s issue f o r appeal. However, claimant d i d not assert e n t i t l e m e n t t o an 
ORS 656.386(1) fee; t h e r e f o r e , we decline t o address e n t i t l e m e n t t o such a fee 
f o r the f i r s t time on Board review by way of a request f o r r e c o n s i d e r a t i o n . See 
Linda A. Stevenson v. Blue Cross of Oregon, 108 Or App 247 (1991) (request f o r 
p e n a l t i e s and at t o r n e y fees only addressed on those grounds expressly r a i s e d a t 
hea r i n g ) . 

The request f o r reconsideration i s granted and our p r i o r order withdrawn. 
Upon f u r t h e r review, as supplemented herein, we adhere t o and r e p u b l i s h our 
p r i o r order. The p a r t i e s ' r i g h t s of appeal s h a l l run from the date of t h i s 
order. 

IT IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK S. HOGLAND, Claimant 
WCB Case No. 90-16701 

ORDER ON REVIEW 
G a l t o n , e t a l . , C l aimant A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Thye's o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s b i l a t e r a l d e g e n e r a t i v e 
knee a r t h r i t i s . I n h i s b r i e f , c l a i m a n t argues t h a t t h e i n s u r e r ' s d e n i a l i s 
u n r e a s o n a b l e and r e q u e s t s p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y , and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " as our f i n d i n g s o f f a c t . 

ULTIMATE FINDINGS OF FACT 

On J u l y 25, 1989, t h e i n s u r e r accepted as compensable o n l y t e m p o r a r y symp
toms and d i d n o t accep t c l a i m a n t ' s p r e e x i s t i n g b i l a t e r a l d e g e n e r a t i v e knee 
a r t h r i t i s c o n d i t i o n o r a worsening o f h i s p r e e x i s t i n g d i s e a s e . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee c o n c l u d e d , i n p a r t , t h a t t h e i n s u r e r was p r e c l u d e d f r o m deny
i n g c l a i m a n t ' s c o n d i t i o n under Georgia P a c i f i c v. Piwowar, 305 Or 494 ( 1 9 8 8 ) , 
because t h e i n s u r e r ' s J u l y 1989 acceptance o f "temporary e x a c e r b a t i o n o f b i l a t 
e r a l knee symptoms" was an acceptance o f t h e u n d e r l y i n g d e g e n e r a t i v e d i s e a s e . 
We d i s a g r e e . 

The employer i n Piwowar accepted a c l a i m f o r "back p a i n , " w h i c h was i n i 
t i a l l y d i a g n o s e d as a s p r a i n . A f t e r t h e acceptance, t h e m e d i c a l e x p e r t s d e t e r 
mined t h a t t h e acce p t e d back p a i n was, i n f a c t , a t t r i b u t a b l e t o a noncompensable 
a n k y l o s i n g s p o n d y l i t i s . The Court h e l d t h a t t h e c a r r i e r c o u l d n o t deny t h e p r e 
v i o u s l y a c c e p t e d c l a i m s i m p l y because i t d i s c o v e r e d c l a i m a n t ' s symptoms were 
a t t r i b u t a b l e t o a noncompensable d i s e a s e . A t f i r s t g l a n c e , Piwowar appears t o 
be analogous t o t h e p r e s e n t case. However, an i n s u r e r ' s a c c e p t a n c e o f a c l a i m 
i n c l u d e s o n l y t h o s e c o n d i t i o n s s p e c i f i c a l l y a ccepted i n w r i t i n g . Johnson v. 
S p e c t r a P h y s i c s , 303 Or 49 (19 8 7 ) . 

I n t h e p r e s e n t case, on June 19, 1989, c l a i m a n t f i l e d an "801" c l a i m form 
f o r " i n c r e a s e d p a i n [ i n b o t h knees] a f t e r c a r r y i n g f u r n i t u r e f o r l o n g p e r i o d s . " 
(Ex. 3 ) . The employer i n d i c a t e d on i t s p o r t i o n o f t h e "801" f o r m , t h a t c l a i m a n t 
"has a r t h r i t i s i n b o t h knees a c c o r d i n g t o h i s d o c t o r - I n j u r y as o f 6/3/89." The 
i n s u r e r i n i t i a l l y a c cepted c l a i m a n t ' s c l a i m by c h e c k i n g t h e boxes l a b e l e d 
" a c c e p t e d , " " n o n d i s a b l i n g , " and " i n j u r y " on c l a i m a n t ' s "801" c l a i m f o r m . There
a f t e r , t h e i n s u r e r r e c e i v e d a r e p o r t from c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. 
H a z e l , o r t h o p e d i s t , i n w h i c h Dr. Hazel s t a t e d t h a t c l a i m a n t ' s d e g e n e r a t i v e j o i n t 
d i s e a s e was n o t caused by h i s o c c u p a t i o n and t h a t c l a i m a n t was s u f f e r i n g from a 
t e m p o r a r y e x a c e r b a t i o n o f h i s d e g e n e r a t i v e c o n d i t i o n . A d d i t i o n a l l y , i n t h i s r e 
p o r t , Dr. Hazel i n d i c a t e d t h a t he i n f o r m e d c l a i m a n t t h a t t h e i n s u r e r / e m p l o y e r 
"may a c c e p t a t l e a s t t h i s t e m porary e x a c e r b a t i o n as i n d u s t r i a l l y r e l a t e d . " 
(Ex. 1 - 1 ) . The i n s u r e r sent c l a i m a n t a N o t i c e o f Cla i m Acceptance i n J u l y 1989, 
s t a t i n g o n l y t h a t i t accepted a "temporary e x a c e r b a t i o n o f b i l a t e r a l knee symp
toms." (Ex. 4 ) . 
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C o n s i d e r i n g t h e s e f a c t s , we conclude t h a t t h e scope o f t h e i n s u r e r ' s 
a c c e ptance was s p e c i f i c a l l y l i m i t e d t o t emporary b i l a t e r a l knee symptoms and was 
n o t an a c c e p t a n c e o f a p r e e x i s t i n g b i l a t e r a l knee d i s e a s e o r a w o r s e n i n g o f t h e 
u n d e r l y i n g d i s e a s e . F u r t h e r , t h e i n s u r e r i s n o t t r y i n g t o r e l i t i g a t e t h e com
p e n s a b i l i t y o f t h e a c c e p t e d t e m p o r a r y symptomatic e x a c e r b a t i o n . We c o n c l u d e 
t h a t t h e i n s u r e r ' s d e n i a l i s p r o c e d u r a l l y p r o p e r . See Kenneth L. O r r , 43 Van 
N a t t a 1432 ( 1 9 9 1 ) . A c c o r d i n g l y , we t u r n t o t h e m e r i t s o f t h e i n s u r e r ' s d e n i a l . 

A f t e r t h e J u l y 1989 acceptance and c l a i m c l o s u r e , c l a i m a n t p e r i o d i c a l l y 
r e c e i v e d m e d i c a l t r e a t m e n t f o r p a i n i n h i s knees. On J u l y 24, 1990, t h e i n s u r e r 
i s s u e d a d e n i a l o f c l a i m a n t ' s advanced b i l a t e r a l d e g e n e r a t i v e knee a r t h r i t i s 
c o n d i t i o n . The R e f e r e e concl u d e d t h a t c l a i m a n t ' s c o n d i t i o n i s t h e r e s u l t o f a 
s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s a t work which were t h e m a j o r con
t r i b u t i n g cause o f a w o r s e n i n g o f h i s d e g e n e r a t i v e a r t h r i t i s . We a gree. 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i 
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, 
a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an a b s u r d o r u n j u s t r e s u l t 
i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. 
I d a M. Walker, 43 Van N a t t a 1402 (1991). A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r 
under t h e Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

C l a i m a n t must p r o v e t h a t h i s employment c o n d i t i o n s i n t h e f o r m o f a s e r i e s 
o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s were t h e major c o n t r i b u t i n g cause o f t h e 
w o r s e n i n g o f h i s p r e e x i s t i n g b i l a t e r a l d e g e n e r a t i v e knee a r t h r i t i s d i s e a s e . 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) & ( 2 ) . A d d i t i o n a l l y , c l a i m a n t must p r o v e t h e w o r s e n i n g o f h i s 
p r e e x i s t i n g b i l a t e r a l knee c o n d i t i o n by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . ORS 6 5 6 . 8 0 2 ( 2 ) . 

We adopt t h a t p o r t i o n o f t h e Referee's c o n c l u s i o n under " C o m p e n s a b i l i t y on 
t h e m e r i t s . " F u r t h e r , we add t h a t t h e m e d i c a l e v i d e n c e c i t e d i n t h e R e f e r e e ' s 
c o n c l u s i o n i s m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e c o n c l u d e d t h a t t h e i n s u r e r ' s J u l y 24, 1990 d e n i a l was n o t 
u n r e a s o n a b l e . We agree. 

A t t h e t i m e t h e i n s u r e r i s s u e d i t s J u l y 24, 1990 d e n i a l , i t had r e c e i v e d 
Dr. H azel's J u l y 6, 1990 l e t t e r i n f o r m i n g t h e i n s u r e r once a g a i n t h a t c l a i m a n t ' s 
need f o r s u r g e r y " i s n o t a n e c e s s i t y o r i n r e f e r e n c e t o an i n j u r y o f h i s knees, 
nor o f an o c c u p a t i o n a l d i s e a s e . " (Ex. 1 4 ) . By v i r t u e o f t h e c o n f l i c t i n g e v i 
dence and t h e c h a n g i n g law a t t h e t i m e o f t h e d e n i a l , we c o n c l u d e t h a t t h e i n 
s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y f o r c l a i m a n t ' s c o n d i t i o n . 
T h e r e f o r e , a p e n a l t y i s n o t w a r r a n t e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $900, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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The Referee's o r d e r d a t e d February 8, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $900, t o be p a i d by t h e i n s u r e r . 

O c t o b e r 10, 1991 C i t e as 43 Van N a t t a 2313 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GLENN R. ISHIE, Claimant 
WCB Case No. 90-07020 

ORDER ON REVIEW 
Olson, R o w e l l , e t a l . , C l aimant A t t o r n e y s 

Scheminske, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r r i g h t s i d e h e a r i n g l o s s and 
t i n n i t u s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r w i t h 
t h e e x c e p t i o n o f t h e l a s t paragraph. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t c l a i m a n t ' s r i g h t - s i d e h e a r i n g l o s s and t i n n i t u s 
were compensable. We d i s a g r e e . 

The R e f e r e e concl u d e d t h a t c l a i m a n t ' s work exposure was a m a t e r i a l con
t r i b u t i n g cause o f h i s h e a r i n g l o s s and t i n n i t u s . I n r e a c h i n g t h i s c o n c l u s i o n , 
he r e l i e d on Donna E. Aschbacher, 42 Van N a t t a 1242 ( 1 9 8 9 ) . Subsequent t o t h e 
Re f e r e e ' s o r d e r , t h e Court o f Appeals h e l d t h a t , under f o r m e r ORS 65 6 . 8 0 2 ( 1 ) , t o 
e s t a b l i s h a c l a i m f o r an o c c u p a t i o n a l d i s e a s e , c l a i m a n t i s r e q u i r e d t o prov e 
t h a t work exposure was t h e major cause o f h i s c o n d i t i o n . Aetna C a s u a l t y Co. v. 
Aschbacher, 107 Or App 494 (19 9 1 ) . 

The i s s u e o f whether c l a i m a n t ' s r i g h t - s i d e h e a r i n g l o s s and t i n n i t u s a r e 
r e l a t e d t o h i s work exposure i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h 
c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on 
an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
105 ( 1 9 8 5 ) . 

There a r e two o p i n i o n s i n t h e r e c o r d c o n c e r n i n g c a u s a t i o n . The f i r s t i s 
f r o m Dr. Pribnow who i s an i n d u s t r i a l m e d i c i n e s p e c i a l i s t and c l a i m a n t ' s t r e a t 
i n g p h y s i c i a n . The second i s from Dr. Maurer, a c l i n i c a l a u d i o l o g i s t . I n 
August 1990, Dr. Pribnow s t a t e d , "Unless someone can o f f e r a b e t t e r e x p l a n a t i o n , 
I w o u l d say [ c l a i m a n t ' s ] work exposure t o g r i n d e r s i s a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s h e a r i n g l o s s ; l a c k i n g o t h e r e x p l a n a t i o n , t h e m e d i c a l p r o b a b i l i t y i s 
t h a t work exposure i s t h e major c o n t r i b u t i n g cause." I n October 1990, Dr. 
Pribnow o p i n e d t h a t i f t h e measured n o i s e l e v e l s were l e s s t h a n c l a i m a n t ' s 
a c t u a l e x p o s u r e , t h e n t h e m e d i c a l p r o b a b i l i t y i s t h a t c l a i m a n t ' s work exposure 
was t h e m a j o r cause o f c l a i m a n t ' s h e a r i n g l o s s . Dr. Pribnow a g a i n q u a l i f i e d h i s 
o p i n i o n by assuming no o t h e r h i s t o r y t h a n work exposure. F i n a l l y , Dr. Pribnow 
r e p o r t e d t h a t he c o u l d n o t make any stat e m e n t r e g a r d i n g t h e cause o f c l a i m a n t ' s 
t i n n i t u s . 
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Dr. Maurer o p i n e d t h a t n e i t h e r c l a i m a n t ' s h e a r i n g l o s s n or h i s t i n n i t u s 
were r e l a t e d t o h i s exposure t o n o i s e a t work. Dr. Maurer e x p l a i n e d t h a t n o i s e 
l e v e l t e s t i n g a t c l a i m a n t ' s employment i n d i c a t e d t h a t n o i s e l e v e l s f o r two o f 
t h e g r i n d e r s on w h i c h c l a i m a n t worked were a t o r below r i s k l e v e l . He a l s o ex
p l a i n e d t h a t t h e s e n o i s e l e v e l s were reduced f u r t h e r by t h e f a c t t h a t c l a i m a n t 
wore e a r p l u g s w h i l e w o r k i n g . F i n a l l y , Dr. Maurer n o t e d t h a t i f c l a i m a n t ' s work 
exposure was c a u s a l l y r e l a t e d t o h i s h e a r i n g l o s s , t h e h e a r i n g l o s s s h o u l d be 
b i l a t e r a l r a t h e r t h a n o n e - s i d e d . 

We g e n e r a l l y d e f e r t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n , a b s e n t p e r 
s u a s i v e r e a s o n s n o t t o do so. Weiland v. SAIF, 65 Or App 810 ( 1 9 8 3 ) . Here, we 
f i n d p e r s u a s i v e reasons n o t t o r e l y on Dr. Pribnow. Dr. Pribnow's o p i n i o n i s 
c o n c l u s o r y and he q u a l i f i e s i t w i t h t h e assumption t h a t c l a i m a n t ' s had no o f f -
work n o i s e e x p o s u r e . F u r t h e r , Dr. Pribnow does n o t address t h e f a c t t h a t 
c l a i m a n t wore e a r p l u g s w h i l e w o r k i n g . By c o n t r a s t , Dr. Maurer o f f e r s a p e r s u a 
s i v e e x p l a n a t i o n f o r h i s o p i n i o n t h a t c l a i m a n t ' s r i g h t - s i d e h e a r i n g l o s s and 
t i n n i t u s a r e n o t w o r k - r e l a t e d . Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t 
c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s work exposure was t h e m a j o r c o n t r i b u t 
i n g cause o f h i s r i g h t - s i d e h e a r i n g l o s s and t i n n i t u s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e January 18, 1991 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's award o f a $2,000 assessed 
a t t o r n e y f e e t o c l a i m a n t ' s c o u n s e l i s r e v e r s e d . 

October 1 1 , 1991 C i t e as 43 Van N a t t a 2314 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
6. T. BABICH, Claimant 
WCB Case No. 90-17366 

ORDER ON REVIEW 
Ben n e t t & Durham, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t d e c l i n e d t o award a 
c a r r i e r - p a i d a t t o r n e y f e e under ORS 656.386(1) when t h e i n s u r e r r e s c i n d e d i t s 
d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m p r i o r t o h e a r i n g . The R e f e r e e 
r e l i e d on t h e Board's h o l d i n g i n Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) . 
E s s e n t i a l l y c o n t e n d i n g t h a t t h e Jones h o l d i n g has been superceded by Senate B i l l 
540 ( a p p r o v e d June 19, 1991), c l a i m a n t seeks remand. We deny t h e m o t i o n f o r 
remand and r e v e r s e t h e Referee's o r d e r . 

FINDINGS OF FACT 

I n September 1990, t h e Board r e c e i v e d a h e a r i n g r e q u e s t f r o m c l a i m a n t ' s 
a t t o r n e y . The r e q u e s t r a i s e d t h e f o l l o w i n g i s s u e s : (1) "8/8/90 de f a c t o " 
d e n i a l ; ( 2 ) c o m p e n s a b i l i t y ; (3) t emporary p a r t i a l and t e m p o r a r y t o t a l d i s a b i l 
i t y ; ( 4 ) m e d i c a l s e r v i c e s ; and (5) a g g r a v a t i o n . 

I n November 1990, t h e i n s u r e r s u b m i t t e d t o t h e H e a r i n g s D i v i s i o n copy o f 
22 e x h i b i t s . These e x h i b i t s c o n s i s t e d o f c l a i m s documents c o n c e r n i n g t h e p r o 
c e s s i n g o f c l a i m a n t ' s 1984 compensable i n j u r y c l a i m . I n a d d i t i o n , a copy o f t h e 
i n s u r e r ' s August 8, 1990 d e n i a l was a l s o i n c l u d e d . I n December 1990, t h e i n 
s u r e r s u b m i t t e d two a d d i t i o n a l e x h i b i t s . ( E x h i b i t s 23 & 2 4 ) . One o f t h e ex
h i b i t s was a November 1990 m e d i c a l r e p o r t from c l a i m a n t ' s a t t e n d i n g p h y s i c i a n t o 
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t h e i n s u r e r . The o t h e r e x h i b i t was a December 20, 1990 Own M o t i o n Order d e n y i n g 
c l a i m a n t ' s r e q u e s t f o r r e l i e f because t h e r e c o r d f a i l e d t o d e m o n s t r a t e t h a t 
c l a i m a n t w o u l d r e q u i r e s u r g e r y o r h o s p i t a l i z a t i o n f o r h i s c o n d i t i o n o r t h a t he 
was i n t h e work f o r c e a t t h e t i m e o f h i s w o r s e n i n g . The Own M o t i o n Order f u r 
t h e r p r o v i d e d t h a t c l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l s e r v i c e s r e s u l t i n g f r o m h i s 
compensable i n j u r y was n o t a f f e c t e d . 

The h e a r i n g convened on January 15, 1991. A t t h a t t i m e , t h e p a r t i e s 
acknowledged t h a t t h e i n s u r e r had r e s c i n d e d i t s August 8, 1990 m e d i c a l s e r v i c e s 
d e n i a l on January 7, 1991. S u b m i t t i n g h i s f i r m ' s b i l l i n g ( E x h i b i t 2 5 ) , c l a i m 
a n t ' s a t t o r n e y sought an a t t o r n e y f e e f o r h i s e f f o r t s i n p r o m p t i n g t h e r e s c i s 
s i o n o f t h e i n s u r e r ' s d e n i a l . The b i l l i n g t o t a l l e d 29.95 h o u r s . 

S t a t i n g t h a t t h e b i l l i n g i n c l u d e d e f f o r t s i n two c l a i m s (one o f w h i c h p e r 
t a i n e d t o a h e a r i n g r e q u e s t which was b e i n g w i t h d r a w n ) , c l a i m a n t ' s a t t o r n e y r e p 
r e s e n t e d t h a t 14.55 hours had been expended i n o b t a i n i n g t h e r e s c i s s i o n o f t h e 
i n s u r e r ' s m e d i c a l s e r v i c e s d e n i a l . R e l y i n g on t h e Board's d e c i s i o n i n Jones, 
t h e i n s u r e r argued t h a t c l a i m a n t ' s a t t o r n e y was n o t e n t i t l e d t o a f e e under ORS 
6 5 6 . 3 8 6 ( 1 ) . F u r t h e r m o r e , t h e i n s u r e r c h a l l e n g e d c l a i m a n t ' s a t t o r n e y ' s b i l l i n g , 
n o t i n g t h a t c l a i m a n t ' s a t t o r n e y s had expended a s i g n i f i c a n t amount o f t i m e i n 
c l a i m a n t ' s u n s u c c e s s f u l a t t e m p t f o r own m o t i o n r e l i e f and t h a t s e v e r a l o t h e r 
h o u r s had been d e v o t e d t o conferences between c l a i m a n t ' s a t t o r n e y s . 

W i t h o u t o b j e c t i o n from t h e p a r t i e s , t h e Referee a d m i t t e d a l l 25 e x h i b i t s . 
I n a d d i t i o n , n e i t h e r p a r t y o b j e c t e d t o t h e c l o s u r e o f t h e r e c o r d . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r 
c l a i m a n t w i t h o u t a h e a r i n g . 

CONCLUSIONS OF LAW 

R e l y i n g on Jones, supra, t h e Referee con c l u d e d t h a t no a t t o r n e y f e e was 
a v a i l a b l e f o r a d e n i a l r e s c i n d e d p r i o r t o h e a r i n g . However, s i n c e t h e Referee's 
o r d e r , t h e l e g i s l a t u r e has e f f e c t i v e l y o v e r r u l e d Jones by amending ORS 
656.386(1) t o a l l o w an a t t o r n e y f e e i f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g 
c o m pensation, even i f a h e a r i n g i s n o t h e l d . See ORS 656.386(1) (amended June 
19, 1991) . That amendment a p p l i e s r e t r o a c t i v e l y t o cases i n w h i c h t h e o r d e r was 
n o t f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f t h e a c t . SB 540 3. Such i s t h e 
case h e r e . 

I n l i g h t o f t h e r e c e n t amendment t o ORS 656 . 3 8 6 ( 1 ) , c l a i m a n t asks t h a t 
t h i s case be remanded t o t h e Referee f o r f u r t h e r development. Remand i s appro
p r i a t e when i t i s d e t e r m i n e d t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed. ORS 656.295(5). I n a d d i t i o n , t o m e r i t 
remand f o r t h e c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y shown 
t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e 
h e a r i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) ; B e r n a r d L. Osborn, 37 
Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem 80 Or App 152 ( 1 9 8 6 ) . 

Here, c l a i m a n t contends t h a t t h e amendment t o ORS 656.386(1) p r o v i d e s an 
e x p l a n a t i o n f o r t h e a l l e g e d inadequacy and i n s u f f i c i e n c y o f t h e r e c o r d c o n c e r n 
i n g h i s a t t o r n e y ' s e f f o r t s i n s e c u r i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l 
w i t h o u t a h e a r i n g . We are n o t persuaded by c l a i m a n t ' s c o n t e n t i o n . 

To b e g i n , t h e r e c o r d c o n s i s t s o f c l a i m a n t ' s a t t o r n e y ' s h e a r i n g r e q u e s t and 
25 e x h i b i t s ( i n c l u d i n g a b i l l i n g from c l a i m a n t ' s a t t o r n e y ' s f i r m w h i c h s e t s 
f o r t h a v a r i e t y o f s e r v i c e s p r o v i d e d on c l a i m a n t ' s b e h a l f ) , as w e l l as c l a i m 
a n t ' s a t t o r n e y ' s r e p r e s e n t a t i o n s a t h e a r i n g r e g a r d i n g t h e amount o f hours 
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d e v o t e d t o t h i s p a r t i c u l a r m a t t e r . Inasmuch as t h e s o l e i s s u e a t h e a r i n g con
c e r n e d c l a i m a n t ' s a t t o r n e y ' s e n t i t l e m e n t t o an a t t o r n e y f e e p u r s u a n t t o ORS 
656.386(1) f o r o b t a i n i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l , and s i n c e 
c l a i m a n t ' s a t t o r n e y ' s e f f o r t s i n a c h i e v i n g such a r e s u l t would be r e l e v a n t e v i 
dence i n d e t e r m i n i n g t h e amount o f a rea s o n a b l e f e e , we a r e n o t persuaded t h a t 
t h e subsequent amendment t o t h e s t a t u t e e s t a b l i s h e s t h a t a d d i t i o n a l e v i d e n c e r e 
g a r d i n g t h e a t t o r n e y f e e i s s u e was u n o b t a i n a b l e w i t h t h e e x e r c i s e o f due d i l i 
gence a t t h e h e a r i n g . I n any ev e n t , we do n o t c o n s i d e r t h e c u r r e n t r e c o r d im
p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d eveloped. C o n s e q u e n t l y , we 
d e c l i n e t o g r a n t t h e r e q u e s t . 

We t u r n t o t h e i s s u e o f whether c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n 
o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . C o n s i d e r i n g c l a i m a n t ' s 
a t t o r n e y ' s September 1990 h e a r i n g r e q u e s t c o n c e r n i n g t h e i n s u r e r ' s August 1990 
d e n i a l and c l a i m a n t ' s a t t o r n e y ' s b i l l i n g s t a t e m e n t , as w e l l as t h e i n s u r e r ' s 
J a nuary 7, 1991 p r e - h e a r i n g r e s c i s s i o n o f i t s d e n i a l , we c o n c l u d e t h a t c l a i m 
a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t t h r o u g h 
t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l p r i o r t o t h e schedul e d h e a r i n g . Conse
q u e n t l y , we h o l d t h a t c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e under 
amended ORS 65 6 . 3 8 6 ( 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we c o n c l u d e 
t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l 
i s $750, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e n a t u r e o f t h e p r o c e e d i n g s , t h e t i m e d e v o t e d t o t h e 
i s s u e (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a t t o r n e y ' s b i l l i n g s t a t e 
m e n t ) , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e r i s k t h a t c l a i m a n t ' s a t t o r 
ney's e f f o r t s m i g h t go uncompensated. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 16, 1991 i s r e v e r s e d . For s e r v i c e s 
r e n d e r e d i n c o n j u n c t i o n w i t h t h e r e s c i s s i o n o f t h e i n s u r e r ' s m e d i c a l s e r v i c e s 
d e n i a l , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $750, p a y a b l e 
by t h e i n s u r e r . 

O ctober 1 1 , 1991 C i t e as 43 Van N a t t a 2316 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT A. CRAVENS, Claimant 

WCB Case No. 90-15039 
ORDER ON REVIEW 

Bl a c k , Chapman, e t a l . , Claimant A t t o r n e y s 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r t h a t 
a f f i r m e d a N o t i c e o f C l o s u r e w h i c h awarded 4 p e r c e n t (6 degrees) s c h e d u l e d p e r 
manent d i s a b i l i t y f o r h i s l e f t l e g (knee) c o n d i t i o n . The SAIF C o r p o r a t i o n 
c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e Referee's o r d e r t h a t : ( 1 ) f o u n d 
t h a t r e s j u d i c a t a b a r r e d i t f r o m a s s e r t i n g an overpayment o f t e m p o r a r y d i s a b i l 
i t y ; and (2) awarded c l a i m a n t an assessed a t t o r n e y f e e f o r s u c c e s s f u l l y d e f e n d 
i n g on t h e i s s u e o f o f f s e t . On r e v i e w , t h e i s s u e s a r e e x t e n t o f s c h e d u l e d p e r 
manent d i s a b i l i t y , o f f s e t and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 



R o b e r t A. Cravens. 43 Van N a t t a 2316 (1991) 

FINDINGS OF FACT 
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We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

Scheduled permanent d i s a b i l i t y 

We adopt t h e Referee's " O p i n i o n " on t h e i s s u e o f sch e d u l e d permanent d i s 
a b i l i t y . See a l s o Ronald R. R o b i n e t t e , 42 Van N a t t a 1056 ( 1 9 9 0 ) . 

O f f s e t 

The R eferee concl u d e d t h a t r e s j u d i c a t a b a r r e d SAIF f r o m a s s e r t i n g an 
overpayment o f t e m p o r a r y d i s a b i l i t y as SAIF had e n t e r e d i n t o a s t i p u l a t i o n a t a 
t i m e when i t knew o r s h o u l d have known t h a t i t was p a y i n g c l a i m a n t a t an i n c o r 
r e c t r a t e . The Referee f u r t h e r concluded t h a t , by n o t r a i s i n g t h e i s s u e a t t h e 
t i m e o f t h e October 1989 s t i p u l a t i o n , SAIF waived i t s r i g h t t o c h a l l e n g e t h e 
overpayments a t a l a t e r d a t e . We d i s a g r e e . 

The d o c t r i n e o f r e s j u d i c a t a a p p l i e s t o w o r k e r s ' compensation cases and 
p r e c l u d e s r e l i t i g a t i o n o f c l a i m s and i s s u e s p r e v i o u s l y a d j u d i c a t e d . N o r t h 
Clackamas School D i s t r i c t v. White, 305 Or 48, 50, m o d i f i e d 305 Or 468 (19 8 8 ) . 
The d o c t r i n e o f r e s j u d i c a t a has two a s p e c t s ; " c l a i m p r e c l u s i o n " and " i s s u e 
p r e c l u s i o n " . W h i t e , supra. 

Under t h e r e s j u d i c a t a d o c t r i n e o f " c l a i m p r e c l u s i o n , " l i t i g a t i o n o f a 
c l a i m o r cause o f a c t i o n t o f i n a l judgment p r e c l u d e s a subsequent a c t i o n between 
t h e same p a r t i e s on t h e same c l a i m o r any p a r t t h e r e o f . Drews v. EBI Companies, 
310 Or 134 ( 1 9 9 0 ) ; C a r r v. A l l i e d P l a t i n g Co., 81 Or App 306, 309 ( 1 9 8 6 ) ; Re
s t a t e m e n t (Second) o f Judgments, S e c t i o n s 17-19, 24 ( 1 9 8 2 ) . For c l a i m p r e c l u 
s i o n t o a p p l y , t h e subsequent l i t i g a t i o n must i n c l u d e : (1) t h e same p a r t i e s ( o r 
t h o s e i n p r i v i t y ) ; (2) t h e same c l a i m ( o r a second c l a i m a r i s i n g f r o m t h e same 
t r a n s a c t i o n o r s e r i e s o f connected t r a n s a c t i o n s o u t o f w h i c h t h e f i r s t c l a i m 
a r o s e ) ; and (3) a v a l i d and f i n a l judgment on t h e f i r s t c l a i m . Drews v. EBI 
Companies, supra a t 140. 

The key elements o f i s s u e p r e c l u s i o n a r e : (1) t h e same p a r t i e s ; (2) a 
v a l i d and f i n a l judgment; (3) a c t u a l l i t i g a t i o n o f an i s s u e o f f a c t o r law; and 
(4) a d e t e r m i n a t i o n o f t h a t i s s u e which i s e s s e n t i a l t o t h e judgment. Jimmy M. 
Campoz, 42 Van N a t t a 903 (1 9 9 0 ) . 

We c o n c l u d e t h a t i s s u e p r e c l u s i o n does n o t a p p l y t o b a r SAIF f r o m r a i s i n g 
t h e o f f s e t i s s u e . A l t h o u g h t h e p a r t i e s e n t e r e d i n t o t h e October 1990 s t i p u l a 
t i o n f o l l o w i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g , t h e i s s u e o f r a t e o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s was n o t e s s e n t i a l t o t h a t judgment. R a t h e r , t h e s t i p u l a t i o n 
r e s o l v e d o n l y t h e i s s u e o f SAIF's u n t i m e l y payment o f t e m p o r a r y d i s a b i l i t y and 
t h e amount o f t h e p e n a l t y f o r t h e u n t i m e l y payment. Moreover, because t h e 
s t i p u l a t i o n d i d n o t address t h e i s s u e o f r a t e o f te m p o r a r y d i s a b i l i t y , t h e 
p a r t i e s cannot c o n t e n d t h a t t h e s t i p u l a t i o n c o n s t i t u t e d " a c t u a l l i t i g a t i o n " o f 
t h a t r a t e . A c c o r d i n g l y , i s s u e p r e c l u s i o n i s n o t a p p l i c a b l e . 

We a l s o c o n c l u d e t h a t c l a i m p r e c l u s i o n does n o t b a r SAIF f r o m r a i s i n g t h e 
i s s u e o f o f f s e t . I n Drews v. EBI Companies, supra, t h e Cou r t h e l d t h a t , where a 
s t a t u t o r y scheme c o n t e m p l a t e s t h a t t h e c o n t e n t i o n s a r i s i n g f r o m a t r a n s a c t i o n o r 
s e r i e s o f connected t r a n s a c t i o n s may be s p l i t , s p l i t t i n g as c o n t e m p l a t e d by t h e 
s t a t u t o r y scheme i s n o t merged i n o r b a r r e d by a former a d j u d i c a t i o n c o n c e r n i n g 
t h e o v e r a l l t r a n s a c t i o n . Drews, supra a t 2185, c i t i n g Restatement (Second) o f 
Judgments 2 6 ( 1 ) ( d ) ( 1 9 8 2 ) . 
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I n t h e p r e s e n t case, ORS 656.210 p r o v i d e s f o r payment o f t e m p o r a r y t o t a l 
d i s a b i l i t y . A d d i t i o n a l l y , f o r m e r ORS 656.268(10) (renumbered 6 5 6 . 2 6 8 ( 1 3 ) , May 
7, 1990) p r o v i d e s t h a t an o f f s e t o f temporary d i s a b i l i t y may be t a k e n a g a i n s t 
permanent d i s a b i l i t y awards. Here, t h e s t i p u l a t i o n d i d n o t make any d i s a b i l i t y 
awards and, as p r o v i d e d by s t a t u t e , SAIF was n o t e n t i t l e d t o an overpayment o f f 
s e t u n t i l permanent d i s a b i l i t y e x i s t e d a g a i n s t w h i c h an o f f s e t c o u l d be made. 
Moreover, SAIF p a i d c l a i m a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s subsequent t o t h e 
s t i p u l a t i o n . Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e o f f s e t i s s u e i s n o t 
merged i n o r b a r r e d by a s t i p u l a t i o n t h a t p r o v i d e d c l a i m a n t w i t h a p e n a l t y f o r 
SAIF's u n t i m e l y payment o f t e m p o r a r y d i s a b i l i t y . A c c o r d i n g l y , c l a i m p r e c l u s i o n 
does n o t a p p l y . 

F i n a l l y , we c o n c l u d e t h a t w a i v e r does n o t bar SAIF f r o m a s s e r t i n g an o v e r 
payment i s s u e . I n Drews, t h e Court h e l d t h a t a c l a i m a n t s h o u l d n o t be d e n i e d 
t h e r i g h t t o r a i s e t h e i s s u e o f t h e c o r r e c t r a t e o f payment on t h e gr o u n d t h a t 
t h e c l a i m a n t c o u l d have done so i n ' t h e p r i o r h e a r i n g . Drews, s u p r a , 310 Or a t 
137. The C o u r t c o n c l u d e d t h a t w a i v e r c o u l d o n l y be a p p l i e d i f i t c o u l d be shown 
t h a t t h e p a r t y a g a i n s t whom w a i v e r was a s s e r t e d had i n t e n t i o n a l l y r e l i n q u i s h e d a 
known r i g h t . Drews, supra. 

I n t h i s case, we a r e unable t o f i n d e vidence t h a t SAIF i n t e n t i o n a l l y r e 
l i n q u i s h e d i t s r i g h t t o an o f f s e t by e n t e r i n g i n t o a s t i p u l a t i o n t h a t p r o v i d e d 
o n l y f o r a p e n a l t y f o r SAIF's l a t e payment o f te m p o r a r y d i s a b i l i t y . We a l s o 
agree w i t h SAIF t h a t , because t h e overpayment was n o t d i s c o v e r e d u n t i l a p p r o x i 
m a t e l y s i x months a f t e r t h e s t i p u l a t i o n was e n t e r e d i n t o , SAIF c o u l d n o t have 
p o s s i b l y w a i v e d i t s r i g h t t o an o f f s e t as i t was n o t y e t aware o f i t s o v e r p a y 
ment. We, t h e r e f o r e , c o n c l u d e t h a t w a i v e r does n o t bar SAIF f r o m a s s e r t i n g a 
c l a i m f o r o f f s e t . 

Because we agree w i t h SAIF t h a t r e s j u d i c a t a and w a i v e r do n o t o p e r a t e t o 
p r e c l u d e i t f r o m a s s e r t i n g t h e i s s u e o f o f f s e t , and c l a i m a n t has n o t d e n i e d t h e 
e x i s t e n c e o f t h e overpayment o r t h e amount o f overpayment, we c o n c l u d e t h a t SAIF 
i s e n t i t l e d t o o f f s e t t h e s t a t e d overpayment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s 
a g a i n s t f u t u r e awards o f permanent d i s a b i l i t y made t o c l a i m a n t . F i n a l l y , we 
a l s o r e v e r s e t h e Refer e e ' s a t t o r n e y f e e award t o c l a i m a n t ' s c o u n s e l on t h e i s s u e 
o f o f f s e t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 29, 1990 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t a f f i r m e d a N o t i c e o f 
C l o s u r e w h i c h awarded c l a i m a n t 4 p e r c e n t (6 degrees) sched u l e d permanent d i s 
a b i l i t y f o r h i s l e f t l e g (knee) c o n d i t i o n i s a f f i r m e d . That p o r t i o n o f t h e Ref
ere e ' s o r d e r t h a t d e c l i n e d t o g r a n t t h e SAIF C o r p o r a t i o n an o f f s e t i s r e v e r s e d . 
SAIF i s g r a n t e d an o f f s e t o f i t s s t a t e d o v e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s 
a g a i n s t f u t u r e awards o f permanent d i s a b i l i t y . The Referee's a t t o r n e y f e e award 
o f $500 t o c l a i m a n t ' s c o u n s e l on t h e i s s u e o f o f f s e t i s a l s o r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
BRYAN EUBANKS, Claimant 

WCB Case Nos. 90-13651 & 89-16631 
ORDER ON REVIEW 

B a r n e t t e t a l . , Claimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Douglas L. Minson, A t t o r n e y 
Susan Ebner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S c h u l t z ' F e b r u a r y 8, 1990 Order W i t h 
d r a w i n g O p i n i o n and Order o f January 1 1 , 1990. A d d i t i o n a l l y , c l a i m a n t r e q u e s t s 
r e v i e w o f t h a t p o r t i o n o f Referee Neal's o r d e r w h i c h u p h e l d t h e SAIF Corpora
t i o n ' s d e n i a l , on b e h a l f o f a noncomplying employer, o f c l a i m a n t ' s low back 
i n j u r y c l a i m . On r e v i e w , t h e i s s u e s a r e p r o p r i e t y o f t h e Order W i t h d r a w i n g 
O p i n i o n and Order and c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts Referee S c h u l t z ' s Order W i t h d r a w i n g O p i n i o n 
and Order and Referee Neal's o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On January 1 1 , 1990, Referee S c h u l t z s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s 
low back i n j u r y c l a i m . On January 18, 1990, t h e noncomplying employer moved f o r 
r e c o n s i d e r a t i o n , r e o p e n i n g o f t h e r e c o r d , i n c l u s i o n o f new e v i d e n c e and r e h e a r 
i n g . On January 29, 1990, SAIF moved f o r r e c o n s i d e r a t i o n and abatement f o r sub
m i s s i o n o f newly d i s c o v e r e d evidence. On January 29, 1990, Re f e r e e S c h u l t z 
i s s u e d an Order o f Abatement. On February 8, 1990, Referee S c h u l t z i s s u e d an 
Order W i t h d r a w i n g O p i n i o n and Order. C l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n o f 
t h e Order W i t h d r a w i n g O p i n i o n and Order was d e n i e d . On A p r i l 18, 1990, t h e non-
c o m p l y i n g employer moved f o r j o i n d e r o f an o t h e r employer. On May 30, 1990, Ref
er e e M i l l s i s s u e d an Order o f J o i n d e r . 

On November 13, 1990, a h e a r i n g was h e l d on t h e m e r i t s o f c l a i m a n t ' s low 
back i n j u r y c l a i m b e f o r e Referee Neal. 

R e f e r e e S c h u l t z c o n c l u d e d t h a t ORS 183.413 c o n t r o l l e d t h e m a t t e r b e f o r e 
him on r e c o n s i d e r a t i o n , and t h a t because t h e noncomplying employer had n o t been 
i n f o r m e d o f i t s r i g h t s p u r s u a n t t o ORS 183.413, t h e January 1 1 , 1990 O p i n i o n and 
Order would be w i t h d r a w n and a new h e a r i n g h e l d . 

C o n t e s t e d cases d e t e r m i n e l i a b i l i t i e s o f t h e p a r t i e s . I n t h e a d m i n i s t r a 
t i v e p r o c e s s , t h e agency i s r e q u i r e d t o a d v i s e t h e p a r t i e s o f t h e i r r e s p e c t i v e 
r i g h t s i n a c o n t e s t e d case. ORS 183.413. Be f o r e commencing a c o n t e s t e d case, a 
p a r t y who i s n o t r e p r e s e n t e d by an a t t o r n e y must be i n f o r m e d e i t h e r o r a l l y o r i n 
w r i t i n g o f t h e n a t u r e o f t h e h e a r i n g , i n c l u d i n g t h e o r d e r o f p r e s e n t a t i o n o f 
e v i d e n c e , what k i n d s o f eviden c e a r e a d m i s s i b l e , whether o b j e c t i o n s may be made 
t o t h e i n t r o d u c t i o n o f evidence and what k i n d s o f o b j e c t i o n s may be made and 
e x p l a n a t i o n o f t h e burden o f p r o o f o r burden o f g o i n g f o r w a r d w i t h t h e ev i d e n c e . 
ORS 1 8 3 . 4 1 3 ( 2 ) ( a ) . P r i o r t o t h e commencement o f t h e c o n t e s t e d case h e a r i n g , t h e 
p a r t y n o t r e p r e s e n t e d by an a t t o r n e y must be i n f o r m e d t h a t he may r e q u e s t a r e 
cess d u r i n g t h e p r o c e e d i n g s t o o b t a i n r e p r e s e n t a t i o n by an a t t o r n e y . ORS 
1 8 3 . 4 1 3 ( 2 ) ( f ) . 

The r e c o r d i n d i c a t e s t h a t t h e noncomplying employer was n o t r e p r e s e n t e d by 
ind e p e n d e n t l e g a l c o u n s e l . The r e c o r d i n d i c a t e s t h a t t h e non c o m p l y i n g employer 
was n o t g i v e n , e i t h e r o r a l l y o r i n w r i t i n g , t h e i n f o r m a t i o n r e q u i r e d by ORS 
183.413. A c c o r d i n g l y , we conclude t h a t t h e Referee, upon m o t i o n f o r r e c o n s i d e r 
a t i o n , r e t a i n e d j u r i s d i c t i o n t o r e v i e w t h e h e a r i n g p r o c e d u r e s and c o r r e c t l y 
w i t h d r e w h i s o r d e r . 
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ORDER 

Ref e r e e S c h u l t z ' o r d e r d a t e d February 8, 1990 i s a f f i r m e d . R e f e r e e Neal's 
o r d e r , d a t e d November 23, 1990, as r e c o n s i d e r e d December 26, 1990, i s a f f i r m e d . 

October 1 1 , 1991 C i t e as 43 Van N a t t a 2320 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROLYN S. PERKINS, Claimant 

WCB Case No. 90-18556 
ORDER ON REVIEW 

S c o t t M. McNutt, Claimant A t t o r n e y 
C h a r l e s J. Cheek ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee T. Lavere Johnson's o r d e r t h a t : (1) 
d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e 
d e n i a l ; and (2) d e c l i n e d t o award assessed a t t o r n e y f e e s f o r a p r e - h e a r i n g 
d e n i a l r e s c i s s i o n . On r e v i e w , t h e i s s u e s a r e p e n a l t i e s and a t t o r n e y f e e s . We 
r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . The 801 f o r m i n c o r p o r a t e d an a c c i d e n t r e p o r t w h i c h i n d i c a t e d t h a t c l a i m 
a n t ' s c o n d i t i o n was t h e r e s u l t o f an i n j u r y caused by f a l l i n g p i e c e s o f wood a t 
work. (Ex. 2-2, 3 ) . The SAIF C o r p o r a t i o n r e c e i v e d t h e a c c i d e n t r e p o r t on 
September 4, 1990. (Ex. 2 - 2 ) . The employer r e p r e s e n t a t i v e n o t e d on t h e 801 
fo r m t h a t t h e i n j u r y o c c u r r e d a t work. SAIF d e n i e d t h e c l a i m as an o c c u p a t i o n a l 
d i s e a s e on September 12, 1990. 

C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r 
c l a i m a n t w i t h o u t a h e a r i n g t h r o u g h t h e p r e - h e a r i n g d e n i a l r e s c i s s i o n . 

CONCLUSIONS OF LAW AND OPINION 

P e n a l t i e s and A t t o r n e y Fees f o r Unreasonable D e n i a l o f I n j u r y C l a i m 

The R e f e r e e d i d n o t f i n d t h e d e n i a l by SAIF t o be u n r e a s o n a b l e and d i d n o t 
assess p e n a l t i e s o r a s s o c i a t e d a t t o r n e y f e e s i We d i s a g r e e . 

The s t a n d a r d f o r d e t e r m i n i n g an unreasonable d e n i a l i s whether t h e c a r r i e r 
has a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . Unreasonableness and " l e g i t i m a t e 
d o u b t " a r e t o be c o n s i d e r e d i n t h e l i g h t o f a l l t h e e v i d e n c e a v a i l a b l e a t t h e 
t i m e . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588 (1 9 8 8 ) , c i t i n g N o r g a r d 
v. R a w l i n s o n s , 30 Or App 999, 1003 (1 9 7 7 ) ; see C a r o l J. Knapp, 41 Van N a t t a 8 5 1 , 
854 ( 1 9 8 9 ) . 

SAIF d e n i e d t h e c l a i m on t h e b a s i s o f an o c c u p a t i o n a l d i s e a s e even t h o u g h 
t h e a c c i d e n t r e p o r t , w h i c h was i n c o r p o r a t e d i n t o t h e 801 f o r m , c l e a r l y i n d i c a t e d 
t h a t c l a i m a n t was i n j u r e d a t work by f a l l i n g wood. (Exs. 2-2, 3 ) . I n a d d i t i o n , 
t h e employer s t a t e d t h a t t h e i n j u r y o c c u r r e d a t work. (Ex. 3, i t e m 4 ) . F u r 
t h e r , on September 4, 1990, SAIF r e c e i v e d Dr. W i l l i a m s ' August 30, 1990 c h a r t 
n o t e w h i c h i n d i c a t e d a c o n n e c t i o n between t h e i n j u r y and c l a i m a n t ' s work a c t i v i 
t i e s . (Ex. 2 - 1 ) . F i n a l l y , t h e r e i s no evidence i n t h e r e c o r d s u g g e s t i n g t h a t 
t h e i n j u r y o c c u r r e d anywhere b u t a t work. 

A c c o r d i n g l y , based on t h e r e c o r d b e f o r e us, we f i n d n o t h i n g t h a t w o u l d 
have p r o v i d e d SAIF w i t h a l e g i t i m a t e doubt c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s i n j u r y c l a i m a t t h e t i m e o f i t s d e n i a l . Consequently, we c o n c l u d e 
t h a t c l a i m a n t i s e n t i t l e d t o a p e n a l t y p u r s u a n t t o ORS 656.262(10). C o n s i d e r i n g 
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t h e c i r c u m s t a n c e s o f t h i s case, we conclude t h a t an a p p r o p r i a t e p e n a l t y i s 25 
p e r c e n t o f t h e amounts t h e n due a t t h e t i m e o f t h e r e s c i s s i o n o f SAIF's d e n i a l . 
P u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) , o n e - h a l f o f t h e p e n a l t y amount s h a l l be awarded 
t o c l a i m a n t ' s a t t o r n e y , i n l i e u o f an a t t o r n e y f e e . See H a r r y E. F o r r e s t e r , 43 
Van N a t t a 1480 ( 1 9 9 1 ) . 

A t t o r n e y Fees f o r a Pr e - H e a r i n q D e n i a l R e s c i s s i o n 

C l a i m a n t argues t h a t she i s e n t i t l e d t o an a t t o r n e y f e e f o r her c o u n s e l ' s 
s e r v i c e s i n o b t a i n i n g t h e r e s c i s s i o n o f t h e d e n i a l o f her r i g h t w r i s t s p r a i n and 
t e n d o n i t i s c o n d i t i o n p r i o r t o h e a r i n g . We agree. 

The R e f e r e e , r e l y i n g on Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , concluded 
t h a t no a t t o r n e y f e e was a v a i l a b l e under ORS 656.386(1) f o r a d e n i a l r e s c i n d e d 
p r i o r t o h e a r i n g . However, s i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e has 
e f f e c t i v e l y o v e r r u l e d Jones by amending ORS 656.386(1) t o a l l o w an a t t o r n e y f e e 
i f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation, even t h o u g h a h e a r i n g 
i s n o t h e l d . See ORS 656.386(1) ( e f f e c t i v e June 19, 1991). That amendment 
a p p l i e s r e t r o a c t i v e l y t o cases i n which t h e o r d e r was n o t f i n a l on o r b e f o r e t h e 
e f f e c t i v e d a t e o f t h e a c t . SB 540, 3. Such i s t h e case h e r e . 

C o n s i d e r i n g c l a i m a n t ' s counsel's e f f o r t s i n s u b m i t t i n g a h e a r i n g r e q u e s t 
and p r e p a r i n g a case c o n c e r n i n g t h e SAIF C o r p o r a t i o n ' s d e n i a l , we co n c l u d e t h a t 
c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t 
t h r o u g h t h e r e s c i s s i o n o f SAIF's d e n i a l p r i o r t o h e a r i n g . T h e r e f o r e , we h o l d 
t h a t c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e under r e v i s e d ORS 
65 6 . 3 8 6 ( 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e c o n c e r n i n g t h e r e s c i s s i o n o f 
SAIF's d e n i a l p r i o r t o h e a r i n g i s $500, t o be p a i d by SAIF. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as 
r e p r e s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 7, 1991 i s r e v e r s e d . C l a i m a n t ' s a t t o r 
ney i s awarded a $500 f e e f o r s e r v i c e s i n o b t a i n i n g t h e p r e - h e a r i n g d e n i a l 
r e s c i s s i o n , t o be p a i d by t h e SAIF C o r p o r a t i o n . C l a i m a n t i s awarded a p e n a l t y 
o f 25 p e r c e n t o f t h e amounts t h e n due a t t h e t i m e o f t h e r e s c i s s i o n o f SAIF's 
d e n i a l . C l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e o n e - h a l f o f t h a t p e n a l t y . 

O c t o b e r 1 1 , 1991 C i t e as 43 Van N a t t a 2321 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LORENE E. YOST, Claimant 
WCB Case No. 90-18126 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t a f f i r m e d a D e t e r 
m i n a t i o n Order award o f 13 p e r c e n t (41.6 degrees) unscheduled permanent d i s a b i l 
i t y f o r her low back c o n d i t i o n . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled 
permanent d i s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t d i s a g r e e s o n l y w i t h t h o s e p o r t i o n s o f t h e R e f e r e e ' s 
o r d e r t h a t a s s i g n e d v a l u e s f o r s k i l l s and a d a p t a b i l i t y . A c c o r d i n g l y , we adopt 
t h e R e f e r e e ' s c o n c l u s i o n s on t h e i s s u e s o f age, e d u c a t i o n , t r a i n i n g and i m p a i r 
ment . 

S k i l l s 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s h i g h e s t SVP i n t h e p a s t t e n y e a r s was 4, 
as a p s y c h i a t r i c n u r s e ' s a i d e . He, t h e r e f o r e , concluded t h a t t h e a p p r o p r i a t e 
v a l u e f o r c l a i m a n t ' s s k i l l s was 3. 

C l a i m a n t contends t h a t she worked as an a i d e f o r s i x months and she was on 
c a l l d u r i n g t h a t t i m e . C l a i m a n t a s s e r t s t h a t , because she o n l y worked p a r t -
t i m e , she has n o t " s u c c e s s f u l l y p e r f o r m e d " t h e j o b o f nurse's a i d e . C l a i m a n t 
argues t h a t h e r p r i o r work as a packer and a cook's h e l p e r s h o u l d be c o n s i d e r e d 
as h er h i g h e s t SVP i n t h e p a s t t e n y e a r s . We d i s a g r e e . 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
See M i c h a e l W. Davi s o n , 42 Van N a t t a 1820 (19 9 0 ) . The DOT p r o v i d e s t h a t , f o r an 
SVP o f 4, t h e l e n g t h o f t i m e t o p r o f i c i e n c y i s "over 30 days, up t o and i n c l u d 
i n g 6 months." 

Here, c l a i m a n t t e s t i f i e d t h a t she worked f o r a p p r o x i m a t e l y s i x months as a 
nur s e ' s a i d e . A l t h o u g h c l a i m a n t , on o c c a s i o n , worked l e s s t h a n 40 hours a week, 
we c o n c l u d e t h a t she remained a t t h e j o b t h e l e n g t h o f t i m e n e c e s s a r y t o meet 
t h e s p e c i f i c v o c a t i o n a l p r e p a r a t i o n t i m e r e q u i r e d f o r t h a t j o b . A c c o r d i n g l y , we 
agree t h a t c l a i m a n t s u c c e s s f u l l y p e r f o r m e d t h e j o b o f n u r s e s ' a i d e , and t h e Ref
er e e c o r r e c t l y a s s i g n e d a s k i l l s v a l u e o f 3. 

A d a p t a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t , b e f o r e her i n j u r y , c l a i m a n t p e r f o r m e d work i n 
t h e medium range. He f u r t h e r concluded t h a t c l a i m a n t had r e t u r n e d t o m o d i f i e d 
work i n t h e l i g h t c a t e g o r y . He, t h e r e f o r e , a s s i g n e d an a d a p t a b i l i t y v a l u e o f 2. 

C l a i m a n t contends t h a t she has n o t r e c e i v e d a work o f f e r and has n o t r e 
t u r n e d t o m o d i f i e d work. Cl a i m a n t argues t h a t t h e Referee s h o u l d have d e t e r 
mined her a d a p t a b i l i t y v a l u e under former OAR 436-35-310(4). We d i s a g r e e . 

A l t h o u g h c l a i m a n t was n o t employed a t t h e t i m e o f h e a r i n g , t h e f a c t t h a t 
she was n o t w o r k i n g was due t o a l a y o f f , r a t h e r t h a n t o her i n j u r y . (Ex. 2 5 - 3 ) . 
C l a i m a n t had p r e v i o u s l y r e t u r n e d t o m o d i f i e d work f o r t h e employer. ( T r . 4, Ex. 
25 - 3 ) . A c c o r d i n g l y , we conclu d e t h a t t h e Referee p r o p e r l y a p p l i e d f o r m e r OAR 
436 - 3 5 - 3 1 0 ( 3 ) , i n d e t e r m i n i n g t h a t c l a i m a n t was e n t i t l e d t o an a d a p t a b i l i t y 
v a l u e o f 2. See Cleophas C. Chambliss, 43 Van N a t t a 904 ( 1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 8, 1991 i s a f f i r m e d . 
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I n the Matter of the Compensation of 
JAMES S. FRANKLIN, Claimant 

WCB Case No. 90-11665 
ORDER ON REVIEW 

Olsen & Pahl, Claimant Attorneys 
Cummins, et a l . , Defense Attorneys 

Reviewed by Board Members Gunn and Westerband. 

Claimant r e q u e s t s review of those portions of Referee Brazeau's order t h a t : 
(1) found t h a t c l a i m a n t ' s r i g h t l e g (knee) i n j u r y c l a i m was not prematurely 
c l o s e d ; (2) r e v e r s e d a Determination Order award of 31 percent (99.2 degrees) 
unscheduled permanent d i s a b i l i t y f o r a low back c o n d i t i o n ; (3) upheld the i n 
s u r e r ' s d e n i a l of c l a i m a n t ' s aggravation c l a i m ; and (4) a f f i r m e d a Determination 
Order award of 11 percent (16.5 degrees) scheduled permanent d i s a b i l i t y f o r a 
r i g h t l e g (knee) i n j u r y . Claimant a l s o contends t h a t the Referee was without 
j u r i s d i c t i o n to modify the Determination Order award of unscheduled permanent 
d i s a b i l i t y . I f we f i n d t h a t the Referee had j u r i s d i c t i o n to modify the unsched
u l e d permanent d i s a b i l i t y award, claimant requests t h a t we remand t h a t i s s u e to 
the Referee f o r f u r t h e r development of the record. On review, the i s s u e s are 
premature c l o s u r e , aggravation, j u r i s d i c t i o n , remand, and the extent of unsched
u l e d and scheduled permanent d i s a b i l i t y . We a f f i r m i n p a r t and modify i n p a r t . 

FINDINGS OF FACT 

We adopt the Referee's "Findings of F a c t " with the f o l l o w i n g supplemen
t a t i o n . On August 23, 1990, claimant's range of motion i n h i s r i g h t knee was 
a c t i v e through the range of 110 degrees through 155 degrees. (Ex. 60-13). 

Claimant i n i t i a l l y r a i s e d the i s s u e of extent of unscheduled permanent d i s 
a b i l i t y i n h i s pre-hearing " s p e c i f i c a t i o n of i s s u e s . " At hearing, c l a i mant: 
(1) d i d not s p e c i f y extent of unscheduled permanent d i s a b i l i t y i n h i s l i s t of 
i s s u e s ; (2) o b j e c t e d to c e r t a i n e x h i b i t s submitted by the i n s u r e r t h a t r e l a t e d 
to unscheduled permanent d i s a b i l i t y ; and (3) a s s e r t e d t h a t the i n s u r e r could not 
r a i s e the i s s u e of extent of unscheduled permanent d i s a b i l i t y because i t had not 
p r e v i o u s l y c r o s s - r e q u e s t e d a hearing on t h a t i s s u e . The Referee admitted the 
e x h i b i t s and allowed the i n s u r e r to c r o s s - r e q u e s t f o r a r e d u c t i o n i n the un
scheduled permanent d i s a b i l i t y awarded by a Determination Order. 

FINDINGS OF ULTIMATE FACT 

At c l a i m c l o s u r e , t h e r e was no reasonable e x p e c t a t i o n of improvement i n 
c l a i m a n t ' s r i g h t knee c o n d i t i o n e i t h e r through medical treatment or the passage 
of time. 

The i s s u e of extent of unscheduled permanent d i s a b i l i t y i n v o l v e d the same 
c l a i m as c l a i m a n t ' s i n i t i a l hearing request. With due d i l i g e n c e , claimant could 
have requested a continuance of the hearing i f he was s u r p r i s e d by the i n s u r e r ' s 
l i t i g a t i o n of t h i s i s s u e . 

Claimant's low back c o n d i t i o n i s not r e l a t e d to h i s r i g h t knee i n j u r y . 

Claimant's c o n d i t i o n did not worsen s i n c e the l a s t arrangement of com
pe n s a t i o n . The work i n j u r y i s not the major c o n t r i b u t i n g cause of any func
t i o n a l o v e r l a y c o n d i t i o n from which claimant may s u f f e r . 

Claimant has s u s t a i n e d a 12 percent l o s s of use or f u n c t i o n of h i s r i g h t 
l e g ( k n e e ) . 
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CONCLUSIONS OF LAW AND OPINION 

I n 1990, t h e l e g i s l a t u r e amended t h e w o r k e r s ' compensation law. Or Laws 
1990 ( S p e c i a l S e s s i o n ) , Ch. 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, 
and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n 
s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r s a t i s s u e r e l a t i n g t o premature c l o s u r e , j u r i s d i c t i o n and a g g r a v a t i o n a r e 
n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . 
See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t 
produce an ab s u r d o r u n j u s t r e s u l t i n r e g a r d t o t h o s e i s s u e s i n c o n s i s t e n t w i t h 
t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analyze t h o s e i s s u e s under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

However, i n r e g a r d t o t h e e x t e n t o f permanent d i s a b i l i t y i s s u e s , we n o t e 
t h a t t h e 1990 amendments t o ORS 656.283(7) and 656.295(5) do n o t a p p l y because 
c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e J u l y 1, 1990. See Or Laws 1990, Ch. 
2, 5 4 ( 3 ) ; Stephen A. R o b e r t s , 43 Van N a t t a 1815 (19 9 1 ) . 

Premature C l o s u r e 

We a f f i r m and adopt t h e Referee's r u l i n g on t h i s i s s u e , as supplemented 
below. 

I n d e t e r m i n i n g whether a c l a i m was p r o p e r l y c l o s e d , m e d i c a l e v i d e n c e t h a t 
becomes a v a i l a b l e p o s t - c l o s u r e may be c o n s i d e r e d so l o n g as i t addresses c l a i m 
a n t ' s c o n d i t i o n a t t h e t i m e o f c l o s u r e , n o t subsequent changes i n c l a i m a n t ' s 
c o n d i t i o n . Scheuninq v. J. R. S i m p l o t & Co. , 84 Or App 622, 625, r e v den 303 Or 
590 ( 1 9 8 7 ) . 

Here, none o f t h e r e p o r t s r e l i e d on by c l a i m a n t address h i s c o n d i t i o n a t 
t h e t i m e o f c l o s u r e . A c c o r d i n g l y , f o r t h i s and o t h e r reasons d i s c u s s e d by t h e 
Ref e r e e , we f i n d t h a t c l a i m a n t has n o t proved t h a t h i s c l a i m was p r e m a t u r e l y 
c l o s e d . 

J u r i s d i c t i o n 

A t h e a r i n g , c l a i m a n t w i t h d r e w h i s r e q u e s t f o r a h e a r i n g on t h e i s s u e o f ex
t e n t o f u n s c h e d u l e d permanent d i s a b i l i t y ; t h u s , he argues, t h e R e f e r e e had no 
j u r i s d i c t i o n o v e r t h a t i s s u e . Claimant c i t e s Thomas E. Harlow, 38 Van N a t t a 
1406, 1408 ( 1 9 8 6 ) , and t h e cases c i t e d t h e r e i n t o s u p p o r t t h i s argument. How
e v e r , t h e cases c i t e d i n Harlow r e f e r t o i n s t a n c e s where t h e c l a i m a n t s were t h e 
o n l y p a r t i e s t o r e q u e s t a h e a r i n g , and t h e y s u b s e q u e n t l y w i t h d r e w t h e i r r e q u e s t s 
f o r h e a r i n g on a l l i s s u e s . Under t h o s e c i r c u m s t a n c e s , t h e Board f o u n d t h a t t h e 
r e f e r e e s had no j u r i s d i c t i o n . See Ch a r l e s W. R o l l e r , 38 Van N a t t a 50 ( 1 9 8 6 ) ; 
Jimmie P a r k e r s o n , 35 Van N a t t a 1247, 1250 (19 8 3 ) . Here, c l a i m a n t d i d n o t w i t h 
draw h i s r e q u e s t f o r a h e a r i n g on a l l i s s u e s , b u t o n l y w i t h d r e w a s i n g l e i s s u e 
t h a t he had p r e v i o u s l y r a i s e d . 

F u r t h e r m o r e , t h e Harlow d e c i s i o n i t s e l f i s i n a p p o s i t e . I n Harlow, t h e 
c l a i m a n t r e q u e s t e d a h e a r i n g on a D e t e r m i n a t i o n Order, and t h e n r a i s e d a t h e a r 
i n g t h r e e a d d i t i o n a l D e t e r m i n a t i o n Orders i s s u e d under d i f f e r e n t c l a i m s . The 
Board f o u n d t h a t t h e Referee was w i t h o u t j u r i s d i c t i o n o v e r t h o s e t h r e e a d d i 
t i o n a l D e t e r m i n a t i o n O r d e r s . Here, no new c l a i m was r a i s e d a t h e a r i n g . See 
Carv O. M i l l e r , 42 Van N a t t a 618 (19 9 0 ) . F u r t h e r m o r e , c l a i m a n t i n i t i a l l y r a i s e d 
t h e i s s u e o f e x t e n t o f unscheduled permanent d i s a b i l i t y i n h i s p r e - h e a r i n g spec
i f i c a t i o n o f i s s u e s . 
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F i n a l l y , OAR 438-06-031, t h e a d m i n i s t r a t i v e r u l e a p p l i c a b l e t o t h e s e p r o 
c e e d i n g s , was adopted a f t e r Harlow was d e c i d e d . OAR 438-06-031 p r o v i d e s t h a t 
i f , a t h e a r i n g , e v i d e n c e s u p p o r t s an i s s u e n o t p r e v i o u s l y r a i s e d , t h e r e f e r e e 
may a l l o w t h e i s s u e t o be r a i s e d . I f t h e adverse p a r t y i s s u r p r i s e d and p r e j u 
d i c e d as a r e s u l t , t h e Referee may c o n t i n u e t h e h e a r i n g upon a m o t i o n o f t h e 
a d v e r s e p a r t y . Thus, c l a i m a n t ' s remedy, i n t h e event o f s u r p r i s e , was t o r e 
q u e s t a c o n t i n u a n c e a t h e a r i n g . A l t h o u g h c l a i m a n t o b j e c t e d t o t h e a d m i s s i o n o f 
c e r t a i n e x h i b i t s and c l a i m e d s u r p r i s e , he made no showing o f p r e j u d i c e and made 
no m o t i o n f o r a c o n t i n u a n c e . T h e r e f o r e , we conclude t h a t t h e i s s u e o f e x t e n t o f 
u n s c h e d u l e d permanent d i s a b i l i t y was p r o p e r l y b e f o r e t h e R e f e r e e . 

Remand 

C l a i m a n t r e q u e s t s t h a t , i f we f i n d t h a t t h e Referee had j u r i s d i c t i o n over 
t h i s i s s u e , we remand t h i s i s s u e t o t h e Referee t o a l l o w t h e development o f a 
more com p l e t e r e c o r d . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
6 5 6 . 2 9 5 ( 5 ) . Remand i s a p p r o p r i a t e upon a showing o f good cause o r o t h e r com
p e l l i n g b a s i s . Kiehow's Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) . To m e r i t 
remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y shown t h a t 
m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e hear
i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) ; B e r n a r d L. Osborn, 37 Or 
App 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 ( 1 9 8 6 ) . 

Here, we f i n d t h a t any a d d i t i o n a l evidence would have been o b t a i n a b l e w i t h 
due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g i f c l a i m a n t had r e q u e s t e d a c o n t i n u 
ance. T h e r e f o r e , we conclude t h a t remand i s no t m e r i t e d . 

Unscheduled Permanent D i s a b i l i t y 

We a f f i r m and adopt t h e Referee's r u l i n g on t h i s i s s u e . 

A g g r a v a t i o n 

We a f f i r m and adopt t h e Referee's r u l i n g on t h i s i s s u e . 

Scheduled Permanent D i s a b i l i t y 

The R e f e r e e a s s i g n e d a v a l u e o f 7 p e r c e n t f o r l o s s o f r i g h t knee range o f 
m o t i o n and 3 p e r c e n t f o r a p a r t i a l m e d i a l meniscectomy, f o r a t o t a l v a l u e o f 10 
p e r c e n t . However, as t h e i n s u r e r d i d n o t r e q u e s t a decrease i n t h e D e t e r m i n a 
t i o n Order award o f 11 p e r c e n t , t h e Referee a f f i r m e d t h e award. 

C l a i m a n t r e l i e s on a December 1989 p h y s i c a l c a p a c i t i e s e v a l u a t i o n t o e s t a b 
l i s h t h a t h i s range o f m o t i o n i s more l i m i t e d t h a n t h e 7 p e r c e n t v a l u e c a l c u 
l a t e d by t h e R e f e r e e . He a l s o argues t h a t t h i s r e p o r t e s t a b l i s h e s a compensable 
weakness i n h i s r i g h t l e g . (Ex. 43-3). However, t h i s r e p o r t r e l a t e d t o c l a i m 
a n t ' s c o n d i t i o n b e f o r e he became m e d i c a l l y s t a t i o n a r y . Thus, we do n o t r e l y on 
i t . F u r t h e r m o r e , r e p o r t s a f t e r c l a i m a n t became m e d i c a l l y s t a t i o n a r y do n o t 
document weakness. (Ex. 5 9 - 4 ) . 

A c c o r d i n g l y , we a f f i r m and adopt t h e Referee's 7 p e r c e n t v a l u e f o r l o s s o f 
range o f m o t i o n ; and we award no v a l u e f o r weakness. 

C l a i m a n t f u r t h e r argues t h a t he i s e n t i t l e d t o f i v e p e r c e n t i m p a i r m e n t f o r 
h i s p a r t i a l m e d i a l meniscectomy, r a t h e r t h a n 3 p e r c e n t as f o u n d by t h e Referee. 
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We agree. Former 4 3 6 - 3 5 - 2 3 0 ( 4 ) ( d ) . The Or t h o p a e d i c C o n s u l t a n t s p r o v i d e t h e 
o n l y r a t i n g o f t h i s s u r g e r y and t h e y r a t e i t a t f i v e p e r c e n t . (Ex. 4 6 - 7 ) . 

A c c o r d i n g l y , c o m b i n i n g t h e l o s s o f range o f m o t i o n (7 p e r c e n t ) w i t h 5 
p e r c e n t i m p a i r m e n t f o r h i s p a r t i a l m e d i a l meniscectomy, we f i n d t h a t c l a i m a n t 
has s u f f e r e d a 12 p e r c e n t l o s s o f use o r f u n c t i o n o f h i s r i g h t l e g due t o t h e 
work i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 22, 1990 i s m o d i f i e d i n p a r t and a f f i r m e d 
i n p a r t . I n a d d i t i o n t o t h e 11 p e r c e n t (16.5 degrees) sche d u l e d permanent d i s 
a b i l i t y awarded by a D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 1 p e r c e n t (1.5 de
gr e e s ) s c h e d u l e d permanent d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 12 
p e r c e n t (18 degrees) sche d u l e d permanent d i s a b i l i t y f o r h i s r i g h t l e g (knee) 
i n j u r y . The rem a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t 
t o exceed $3,800. 

October 15, 1991 C i t e as 43 Van N a t t a 2326 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BARBARA J . GILLETTE, Claimant 

WCB Case No. 90-20357 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s com
p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

A t t h e b e g i n n i n g o f her s h i f t on September 29, 1990, c l a i m a n t and a n o t h e r 
employee became i n v o l v e d i n an argument c o n c e r n i n g who would t a k e c a r e o f a p a r 
t i c u l a r p a t i e n t t h a t day. I n o r d e r t o s e t t l e t h e argument and a v o i d f u r t h e r 
p r o b l e m s , t h e co-worker agreed t o car e f o r t h e p a t i e n t . The charge n u r s e i n 
s t r u c t e d c l a i m a n t t h a t t h e co-worker would c a r e f o r t h e p a t i e n t . The day p r i o r 
t o t h e a l t e r c a t i o n a t work, c l a i m a n t and t h e same co-worker were i n v o l v e d i n a 
di s a g r e e m e n t . 

W h i l e t h e co-worker was t o i l e t i n g t h e p a t i e n t , c l a i m a n t e n t e r e d t h e b a t h 
room, a l l e g i n g t h a t t h e co-worker was abusing t h e p a t i e n t . I t i s u n c l e a r who 
s t r u c k whom f i r s t , b u t c l a i m a n t and t h e co-worker came t o blows. B o t h employees 
were t e r m i n a t e d f r o m t h e i r j o b s . 

On October 5, 1990, c l a i m a n t sought m e d i c a l t r e a t m e n t f o r p a i n i n her 
back, s h o u l d e r and knee. 

C l a i m a n t was n o t a r e l i a b l e w i t n e s s . 

The a l t e r c a t i o n between c l a i m a n t and her co-worker began w i t h a d i s p u t e 
about a j o b assignment c o n c e r n i n g a p a r t i c u l a r p a t i e n t . C l a i m a n t d i d n o t con
f r o n t t h e co-worker s o l e l y t o p r e v e n t imminent i n j u r y o r harm t o t h e p a t i e n t . 

C l a i m a n t was an a c t i v e p a r t i c i p a n t i n an a s s a u l t o r combat t h a t was n o t an 
a c t u a l p a r t o f her j o b . 
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The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had s u f f e r e d a compensable i n j u r y 
w h i l e engaged i n an a l t e r c a t i o n w i t h a f e l l o w employee a t work. We do n o t 
agree. 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) e x c l u d e s from t h e d e f i n i t i o n o f compensable i n j u r y : 

" I n j u r y t o any a c t i v e p a r t i c i p a n t i n a s s a u l t s o r combats w h i c h a r e 
n o t connected t o t h e j o b assignment and which amount t o a d e v i a t i o n 
f r o m customary d u t i e s . " 

The C o u r t o f Appeals has r e c e n t l y h e l d t h a t an i n j u r y i n c u r r e d by an 
a c t i v e p a r t i c i p a n t i n an a s s a u l t o r combat t h a t i s n o t an a c t u a l p a r t o f t h e 
j o b i s n o t compensable. SAIF v. B a r a i a s , 107 Or App 73 ( 1 9 9 1 ) . Here, t h e Ref
e r e e has co n c l u d e d , and we agree, t h a t c l a i m a n t was an a c t i v e p a r t i c i p a n t i n 
t h e a s s a u l t o r combat. 

However, t h e Referee f u r t h e r concluded t h a t t h e a l t e r c a t i o n was connected 
w i t h t h e j o b assignment i . e . , c a r e o f t h e p a t i e n t . We d i s a g r e e . 

I n Kessen v. Bois e Cascade Corp., 71 Or App 545 ( 1 9 8 4 ) , t h e c o u r t i n t e r 
p r e t e d t h e p h r a s e "connected w i t h t h e j o b assignment" t o a p p l y when t h e j o b en
t a i l e d a s s a u l t i v e c o n d u c t , such as i n t h e case o f a b o x i n g i n s t r u c t o r o r 
bouncer. Kessen, supra a t 548. Here, c l a i m a n t ' s j o b e n t a i l e d c a r i n g f o r 
p a t i e n t s . The c o n f r o n t a t i o n w i t h t h e co-worker was a d e v i a t i o n f r o m c l a i m a n t ' s 
u s u a l d u t i e s . A c c o r d i n g l y , because t h e i n j u r y was i n c u r r e d by c l a i m a n t who was 
an a c t i v e p a r t i c i p a n t i n an a s s a u l t o r combat t h a t was n o t an a c t u a l p a r t o f 
her j o b , we co n c l u d e t h a t i t i s n o t compensable.^ B a r a i a s , s u p r a a t 76. 

ORDER 

The Referee's o r d e r d a t e d January 23, 1991 i s r e v e r s e d . The s e l f - i n s u r e d 
e mployer's d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's $,1500 a t t o r n e y f e e 
award i s r e v e r s e d . 

1 We would have reached a d i f f e r e n t c o n c l u s i o n i f t h e e v i d e n c e showed 
t h a t c l a i m a n t had c o n f r o n t e d t h e co-worker o n l y as necessary t o p r o t e c t t h e 
p a t i e n t f r o m s u f f e r i n g some imminent b o d i l y harm a t t h e co-worker's hands. 
However, t h a t was n o t t h e e v i d e n c e . Claimant d e v i a t e d f r o m her d u t i e s as a 
h e a l t h c a r e w o r k e r on t h i s r e c o r d . 

O c t o b e r 15, 1991 C i t e as 43 Van N a t t a 2327 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CARY J . HALBACK, Claimant 
WCB Case No. 90-10814 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 

Thomas C a s t l e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r w h i c h f o u n d t h a t t h e 
i s s u e o f c o m p e n s a b i l i t y o f h i s u r i n a r y and bowel d y s f u n c t i o n c o n d i t i o n was 
b a r r e d by i s s u e and c l a i m p r e c l u s i o n . On r e v i e w , t h e i s s u e i s r e s j u d i c a t a . We 
a f f i r m . 
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FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t ' s bowel and b l a d d e r d y s f u n c t i o n s began i n August 1989. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable low back i n j u r y i s n o t t h e major c o n t r i b u t i n g cause 
o f c l a i m a n t ' s bowel and b l a d d e r d y s f u n c t i o n s . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t t h e c l a i m i s b a r r e d 
by i s s u e p r e c l u s i o n . Thus, t h e Referee's o r d e r can be a f f i r m e d on t h i s b a s i s 
a l o n e . 

Even i f t h e d o c t r i n e o f i s s u e p r e c l u s i o n d i d n o t a p p l y , t h e R e f e r e e ' s 
o r d e r must be a f f i r m e d because o f c l a i m a n t ' s f a i l u r e t o e s t a b l i s h a c a u s a l r e l a 
t i o n s h i p between t h e low back i n j u r y and h i s bowel and b l a d d e r p r o b l e m s . 

The r e l a t i o n s h i p between t h e two c o n d i t i o n s i s a complex m e d i c a l q u e s t i o n , 
t h e r e s o l u t i o n o f w h i c h p r i m a r i l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . 
U r i s v. Compensation Department, 247 Or 420 (1 9 8 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105 ( 1 9 8 5 ) . 

To e s t a b l i s h a c a u s a l r e l a t i o n s h i p , c l a i m a n t r e l i e s s o l e l y on t h e m e d i c a l 
o p i n i o n o f h i s p h y s i c i a n , Dr. David Winchester. We a r e n o t persuaded by Dr. 
W i n c h e s t e r ' s o p i n i o n . 

F i r s t , t h e o p i n i o n c o n s i s t s e n t i r e l y o f a l e t t e r t o t h e d o c t o r f r o m c l a i m 
a n t ' s a t t o r n e y w h i c h summarizes a c o n v e r s a t i o n between t h e two i n d i v i d u a l s . 
F u r t h e r m o r e , Dr. W i n c h e s t e r based h i s o p i n i o n l a r g e l y on h i s e r r o n e o u s under
s t a n d i n g t h a t c l a i m a n t ' s d y s f u n c t i o n s began " s h o r t l y " a f t e r t h e J a n u a r y 1989 low 
back i n j u r y . We have fou n d t h a t h i s problems began seven months l a t e r , i n 
August 1989. F u r t h e r m o r e , t h e o p i n i o n addresses t h e complex q u e s t i o n o f causa
t i o n i n a c o n c l u s o r y f a s h i o n . For t h e s e reasons, and i n l i g h t o f a l l t h e e v i 
dence, we a r e n o t persuaded by i t . See M i l l e r v. G r a n i t e C o n s t r u c t i o n , Co. , 28 
Or App 473 (1977) (a m e d i c a l o p i n i o n i s no g r e a t e r t h a n t h e h i s t o r y upon w h i c h 
i t i s based) . A c c o r d i n g l y , we conclude t h a t t h e c l a i m i s n o t compensable on t h e 
m e r i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 17, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
GILBERT T. HALE, Claimant 
WCB Case No. 90-03823 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
L i v e s l e y ' s o r d e r t h a t : (1) awarded a d d i t i o n a l t e m p o r a r y d i s a b i l i t y ; (2) 
assessed p e n a l t i e s and a t t o r n e y f e e s f o r unreasonable f a i l u r e t o pay te m p o r a r y 
d i s a b i l i t y ; and (3) d e n i e d t h e employer's r e q u e s t t o o f f s e t t h e t e m p o r a r y d i s 
a b i l i t y p a i d p u r s u a n t t o a D e t e r m i n a t i o n Order a g a i n s t f u t u r e permanent d i s a b i l 
i t y b e n e f i t s . On r e v i e w , c l a i m a n t moves t o : (1) c o r r e c t t h e r e c o r d ; and (2) 
s t r i k e p o r t i o n s o f t h e employer's b r i e f . The i s s u e s on r e v i e w a r e m o t i o n t o 
c o r r e c t t h e r e c o r d , m o t i o n t o s t r i k e , t e m porary d i s a b i l i t y c ompensation, p e n a l 
t i e s and a t t o r n e y f e e s . We deny t h e motions t o c o r r e c t t h e r e c o r d and t o s t r i k e 
and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

FINDINGS OF ULTIMATE FACT 

We adopt t h e Referee's " F i n d i n g s o f U l t i m a t e F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

M o t i o n t o C o r r e c t t h e Record 

C l a i m a n t moves t o c o r r e c t t h e r e c o r d and o f f e r s E x h i b i t 8 w h i c h t h e em
p l o y e r i n i t i a l l y o f f e r e d a t h e a r i n g and t h e n w i t h d r e w . C l a i m a n t d i d n o t a t t a c h 
a copy o f t h i s e x h i b i t and t h e r e i s no copy i n t h e r e c o r d . However, c l a i m a n t 
c o n t e n d s t h a t i t shows t h a t t h e employer was aware i n June 1986 t h a t c l a i m a n t 
had a t t e m p t e d t o work i n c o n s t r u c t i o n , c o n t r a r y t o t h e employer's a s s e r t i o n t h a t 
i t had no i n f o r m a t i o n p r i o r t o h e a r i n g i n d i c a t i n g t h a t c l a i m a n t worked anywhere 
a f t e r h i s t e r m i n a t i o n o t h e r t h a n t h e two weeks worked a t Lyons R e s t a u r a n t i n 
1984. We t r e a t such a r e q u e s t as a mo t i o n t o remand. Judy A. B r i t t o n , 37 Van 
N a t t a 1262 ( 1 9 8 5 ) . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . Remand i s a p p r o p r i a t e upon a showing o f good cause o r o t h e r com
p e l l i n g b a s i s . Keinow's Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) . To m e r i t 
remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y shown t h a t 
m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e hear
i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) ; B e r n a r d L. Osborn, 37 Or 
App 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 ( 1 9 8 6 ) . 

Because t h e i n f o r m a t i o n was c l e a r l y a v a i l a b l e a t h e a r i n g , we f i n d t h a t 
c l a i m a n t has n o t made a showing o f good cause o r due d i l i g e n c e t h a t w o u l d m e r i t 
remand. A t no t i m e d u r i n g t h e h e a r i n g d i d c l a i m a n t o b j e c t t o t h e w i t h d r a w a l o f 
t h i s e x h i b i t o r a t t e m p t t o o f f e r i t h i m s e l f , even a f t e r i t was c l e a r t h a t t h e 
employer was q u e s t i o n i n g c l a i m a n t ' s employment h i s t o r y b e f o r e t h e a g g r a v a t i o n 
d a t e . F u r t h e r m o r e , t h e r e c o r d i s n o t i n s u f f i c i e n t l y d e v e l o p e d w i t h o u t t h i s e v i 
dence. The r e l e v a n t i s s u e i s whether c l a i m a n t had w i t h d r a w n f r o m t h e w o r k f o r c e 
a t t h e t i m e o f t h e August 24, 1989 a g g r a v a t i o n ; e v i d e n c e o f h i s a t t e m p t s t o work 
i n 1986 a r e r e l e v a n t b u t n o t d i s p o s i t i v e . There i s a g r e a t d e a l o f ev i d e n c e i n 
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t h e r e c o r d c o n c e r n i n g c l a i m a n t ' s l a t e r work h i s t o r y . Under t h e s e c i r c u m s t a n c e s , 
we deny t h e m o t i o n t o c o r r e c t t h e r e c o r d . 

M o t i o n t o S t r i k e P o r t i o n s o f t h e Employer's B r i e f 

C l a i m a n t moves t o s t r i k e p o r t i o n s o f t h e employer's b r i e f on t h e b a s i s 
t h a t t h e s e p o r t i o n s a r e i r r e l e v a n t and o n l y a s s e r t e d f o r t h e i r p r e j u d i c i a l 
v a l u e . C l a i m a n t c i t e s no a u t h o r i t y f o r h i s m o t i o n . 

The Board i s a p r o f e s s i o n a l f a c t f i n d e r and i s capable o f d i s r e g a r d i n g 
i r r e l e v a n t o r u n s u p p o r t e d a s s e r t i o n s o f f a c t . C l a i m a n t ' s m o t i o n i s d e n i e d . 

Temporary D i s a b i l i t y and O f f s e t 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " c o n c e r n i n g t h e 
i s s u e o f t e m p o r a r y d i s a b i l i t y w i t h t h e e x c e p t i o n o f t h e l a s t p a r a g r a p h o f t h e 
s e c t i o n on " E n t i t l e m e n t t o t emporary d i s a b i l i t y " and w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

Even i f t h e employer r e l i e d on i t s i n t e r p r e t a t i o n o f t h e Supreme C o u r t 
d e c i s i o n r a t h e r t h a n t h e C o u r t o f Appeals d e c i s i o n i n Dawkins v. P a c i f i c Motor 
T r u c k i n g , 91 Or App 562 ( 1 9 8 8 ) , r e v ' d , 308 Or 254 ( 1 9 8 9 ) , t h i s does n o t account 
f o r t h e f a c t t h a t t h e employer d i d n o t a c t on t h e October 20, 1989 l e t t e r f r o m 
Dr. Schachner w h i c h e s t a b l i s h e d t h a t c l a i m a n t remained i n t h e w o r k f o r c e . (Ex. 
2 2 - 2 ) . I n s t e a d , t h e employer c o n t i n u e d t o a s s e r t t h a t c l a i m a n t had w i t h d r a w n 
f r o m t h e w o r k f o r c e . 

F u r t h e r m o r e , because we agree w i t h t h e Referee t h a t c l a i m a n t remained i n 
t h e w o r k f o r c e and was e n t i t l e d t o temporary d i s a b i l i t y c ompensation, we a l s o 
agree t h a t t h e employer i s n o t e n t i t l e d t o a u t h o r i z a t i o n t o o f f s e t t h e t e m p o r a r y 
d i s a b i l i t y t h a t i t p a i d p u r s u a n t t o t h e D e t e r m i n a t i o n Order a g a i n s t f u t u r e 
awards. 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " c o n c e r n i n g t h e 
p e n a l t y and a t t o r n e y f e e i s s u e w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The employer contends t h a t i t s f a i l u r e t o pay i n t e r i m compensation was n o t 
u n r e a s o n a b l e because c l a i m a n t a l l e g e d l y i n f o r m e d i t t h a t he had l a s t worked i n 
1984 and t h a t he r e l i e d on h i s w i f e f o r f i n a n c i a l s u p p o r t . A l t h o u g h t h e s e 
a l l e g e d remarks a r e r e l e v a n t , t h e y a l o n e , do n o t i n d i c a t e t h a t c l a i m a n t had 
w i t h d r a w n f r o m t h e w o r k f o r c e . The employer d i d n o t ask t h e d i s p o s i t i v e ques
t i o n , i . e , was c l a i m a n t w i l l i n g t o work, which i s necessary t o d e t e r m i n e whether 
c l a i m a n t had w i t h d r a w n f r o m t h e w o r k f o r c e . See Dawkins v. P a c i f i c Motor 
T r u c k i n g , 308 Or 254 ( 1 9 8 9 ) . A c c o r d i n g l y , we agree w i t h t h e R e f e r e e t h a t t h e 
e mployer's f a i l u r e t o pay i n t e r i m compensation was u n r e a s o n a b l e . See K a r i 
M e r c u r i o , 41 Van N a t t a 809, 811 ( 1 9 8 9 ) . 

A t t o r n e y Fee/Board Review 

The s e l f - i n s u r e d employer has r e q u e s t e d r e v i e w o f an o r d e r a w a r d i n g com
p e n s a t i o n . We have fou n d t h a t compensation s h o u l d n o t be d i s a l l o w e d . Hence 
c l a i m a n t i s e n t i t l e d t o an assessed f e e . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e t e m p o r a r y d i s a b i l i t y i s s u e i s 
$800, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u 
l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s 
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r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

We n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g 
a g a i n s t t h e p e n a l t y - r e l a t e d a t t o r n e y f e e i s s u e . Saxton v. SAIF, 80 Or App 631 
(1986) ; Dotson v. Bohemia, I n c . , 80 Or App 233 (1 9 8 6 ) . F u r t h e r m o r e , t h e Board 
has p r e v i o u s l y c o n c l u d e d t h a t an o f f s e t does n o t reduce compensation w i t h i n t h e 
meaning o f ORS 656.382( 2 ) . See Randy S t r a z i , 42 Van N a t t a 1116 ( 1 9 9 0 ) ; A f f ' d 
S t r a z i v. SAIF. 109 Or App 105 (1991); Lawrence N. S u l l i v a n , 39 Van N a t t a 88, 97 
(1987) . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o an assessed f e e r e g a r d i n g t h e 
d e n i a l o f t h e o f f s e t . C h r i s t i n e L. Dav i s , 42 Van N a t t a 397, 398 ( 1 9 9 0 ) ; D a r i n 
S. Hayes, 43 Van N a t t a 1171 (19 9 1 ) . 

ORDER 

The Referee's o r d e r d a t e d September 17, 1990 i s a f f i r m e d . The moti o n s t o 
c o r r e c t t h e r e c o r d and t o s t r i k e p o r t i o n s o f t h e employer's a p p e l l a n t b r i e f a r e 
d e n i e d . For s e r v i c e s on r e v i e w , c o n c e r n i n g t h e t e m p o r a r y d i s a b i l i t y i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $800, p a y a b l e by t h e employer. 

October 15, 1991 C i t e as 43 Van N a t t a 2331 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN E. MEANS, Claimant 
WCB Case No. 90-10262 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 

C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Bethlahmy's o r d e r 
t h a t : (1) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a c e r v i c a l c o n d i t i o n ; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees 
f o r an a l l e g e d d i s c o v e r y v i o l a t i o n . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n , 
p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g c o r r e c t i o n 
and s u p p l e m e n t a t i o n . We do not adopt t h e l a s t sentence o f t h e Refer e e ' s f i n d 
i n g s . 

On January 12, 1989, SAIF accepted c l a i m a n t ' s c e r v i c a l t h o r a c i c s t r a i n . 
(Ex. 6 ) . On May 19, 1989, c l a i m a n t was examined by Dr. F a r r i s , o r t h o p e d i c 
s u r g e o n , and Dr. P i a t t , n e u r o l o g i s t , b o t h from t h e O r t h o p a e d i c C o n s u l t a n t s , who 
fo u n d t h a t c l a i m a n t had e x c e l l e n t muscle s t r e n g t h (5/5) and e x h i b i t e d no muscle 
spasms. (Ex. 1 3 - 4 ) . 

A t t h e t i m e o f t h e June 1989 S t i p u l a t e d Order, c l a i m a n t was c a p a b l e o f 
p e r f o r m i n g medium work. He was l i m i t e d t o l i f t i n g up t o 50 pounds o c c a s i o n a l l y 
w i t h l i m i t s on heavy l i f t i n g o r j e r k i n g t h a t may i n v o l v e t h e c e r v i c a l s p i n e . 
(Ex. 13A). 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t e x p e r i e n c e d a symptomatic w o r s e n i n g , s u p p o r t e d by o b j e c t i v e medi
c a l f i n d i n g s , s i n c e h i s l a s t arrangement o f compensation ( t h e June 29, 1989 
S t i p u l a t e d O r d e r ) . 
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C l a i m a n t ' s symptomatic w o r s e n i n g r e s u l t e d i n a d i m i n i s h e d e a r n i n g c a p a c i t y 
below t h e l e v e l f i x e d a t t h e t i m e o f t h e l a s t arrangement o f compensation. 

The S t i p u l a t e d Order d i d n o t co n t e m p l a t e f u t u r e p e r i o d s o f i n c r e a s e d 
symptoms accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y . 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s c o n d i t i o n had n o t worsened s i n c e h i s 
l a s t arrangement o f compensation. T h e r e f o r e , t h e Referee c o n c l u d e d , c l a i m a n t 
had n o t e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m . 

On r e v i e w , SAIF contends t h a t t h e 1990 amendments t o t h e a g g r a v a t i o n 
s t a t u t e a p p l y t o t h i s case, and t h a t t h e c l a i m i s n o t compensable under t h e 
amended s t a t u t e . C l a i m a n t argues t h a t because t h e a p p l i c a b i l i t y o f t h e 1990 
amendments was f i r s t r a i s e d on r e v i e w , t h i s i s s u e was n o t t i m e l y r a i s e d . There
f o r e , c l a i m a n t a r g u e s , t h e 1990 amendments do n o t a p p l y t o h i s case. We d i s 
a gree. 

A p p l i c a t i o n o f t h e c o r r e c t law i s a fundamental element o f t h e Board's 
d e l i b e r a t i v e p r o c e s s . I t need n o t be e x p r e s s l y r a i s e d by t h e p a r t i e s . Here, 
c l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s case a f t e r May 1, 1990 and t h e h e a r i n g was 
convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " con
t a i n e d i n SB 1197, S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t 
i s s u e h e r e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a 
b i l i t y p r o v i s i o n . See e.g. SB 1197, S e c t i o n 5 4 ( 3 ) . F i n a l l y , n e i t h e r p a r t y con
t e n d s t h a t a p p l i c a t i o n o f t h e 1990 amendments would produce an ab s u r d r e s u l t . 
See I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . T h e r e f o r e , we c o n c l u d e t h a t t h e 
1990 amendments t o ORS 656.273 a p p l y . Or Laws 1990, S p e c i a l S e s s i o n , Ch. 2, 
54. 

To e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t must p r o v e by a preponderance 
o f t h e e v i d e n c e t h a t : (1) s i n c e t h e l a s t arrangement o f compensation, he has 
s u f f e r e d a symptomatic o r p a t h o l o g i c w o r s e n i n g , e s t a b l i s h e d by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s , r e s u l t i n g from t h e o r i g i n a l i n j u r y ; ( 2 ) such 
w o r s e n i n g r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y below t h e l e v e l f i x e d a t t h e 
t i m e o f t h e l a s t arrangement o f compensation; and (3) i f t h e l a s t arrangement o f 
compensation c o n t e m p l a t e d f u t u r e p e r i o d s o f i n c r e a s e d symptoms accompanied by 
d i m i n i s h e d e a r n i n g c a p a c i t y , c l a i m a n t ' s d i m i n i s h e d e a r n i n g c a p a c i t y exceeded 
t h a t c o n t e m p l a t e d . ORS 656.273(1) and ( 8 ) ; P e r r y v. SAIF, 307 Or 654 ( 1 9 8 9 ) ; 
Gwvnn v. SAIF, 304 Or 345 ( 1 9 8 7 ) ; Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; L e r o v Frank, 
43 Van N a t t a 1950 ( 1 9 9 1 ) . See L a r r y L. Bowen, 43 Van N a t t a 1164 ( 1 9 9 1 ) . F u r 
t h e r m o r e , t h e m a j or c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n cannot be an 
i n j u r y o c c u r r i n g o u t s i d e t h e course and scope o f employment. ORS 6 5 6 . 2 7 3 ( 1 ) . 

C l a i m a n t argues t h a t he e x p e r i e n c e d b o t h a symptomatic and a p a t h o l o g i c 
w o r s e n i n g s u p p o r t e d by o b j e c t i v e m e d i c a l f i n d i n g s s i n c e h i s l a s t arrangement o f 
compensation. C l a i m a n t r e l i e s on a c e r v i c a l myelogram and a CT scan w h i c h r e 
v e a l e d a p r o t r u d e d d i s c a t C5-6 t o e s t a b l i s h t h a t he has s u f f e r e d a p a t h o l o g i c a l 
w o r s e n i n g . However, we do n o t f i n d t h e s e t e s t s d i s p o s i t i v e because c l a i m a n t had 
no p r i o r b a s e l i n e myelogram o r CT scan. On t h e o t h e r hand, we agree t h a t he 
e x p e r i e n c e d a symptomatic w o r s e n i n g . 

P r i o r t o t h e June 1989 S t i p u l a t e d Order, no m e d i c a l r e p o r t s i n d i c a t e d t h a t 
c l a i m a n t s u f f e r e d f r o m muscle spasms o r l o s s o f s t r e n g t h . I n f a c t , on May 19, 
1989, t h e O r t h o p a e d i c C o n s u l t a n t s found t h a t c l a i m a n t had no muscle spasms and 
e x c e l l e n t muscle s t r e n g t h . (Ex. 13-4). However, on Februa r y 12, 1990, c l a i m 
a n t ' s c u r r e n t t r e a t i n g c h i r o p r a c t o r , Dr. Ro b e r t s , n o t e d t h a t c l a i m a n t had muscle 
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spasms. (Ex. 16B-1). Dr. T i n d a l l , examining c h i r o p r a c t o r , a l s o n o t e d muscle 
spasms on May 25, 1990. (Ex. 22-2). F u r t h e r m o r e , s t r e n g t h t e s t s p e r f o r m e d on 
May 24, 1990 i n d i c a t e d t h a t c l a i m a n t s u f f e r e d a l o s s o f s t r e n g t h . (Exs. 19, 20, 
2 1 , 23, 2 4 ) . 

ORS 656.005(19) l i s t s muscle spasm and muscle s t r e n g t h as examples o f 
o b j e c t i v e f i n d i n g s i n s u p p o r t o f m e d i c a l e v i d e n c e . Thus, we f i n d t h a t t h e medi
c a l e v i d e n c e documenting muscle spasms and l o s s o f s t r e n g t h d u r i n g t h e c u r r e n t 
f l a r e - u p c o n s t i t u t e m e d i c a l evidence o f a symptomatic w o r s e n i n g s u p p o r t e d by 
o b j e c t i v e f i n d i n g s . 

We f u r t h e r c o n c l u d e t h a t t h e e x a c e r b a t i o n r e s u l t e d i n f u r t h e r d i m i n i s h e d 
e a r n i n g c a p a c i t y . A t t h e t i m e o f t h e June 1989 S t i p u l a t e d Order, c l a i m a n t was 
c a p a b l e o f p e r f o r m i n g medium work. At t h a t t i m e , he was l i m i t e d t o l i f t i n g up 
t o 50 pounds o c c a s i o n a l l y w i t h l i m i t s on heavy l i f t i n g o r j e r k i n g t h a t may i n 
v o l v e t h e c e r v i c a l s p i n e . (Ex. 13A). By comparison, c l a i m a n t was r e l e a s e d from 
a l l w ork a f t e r h i s a l l e g e d a g g r a v a t i o n . (Ex. 17D-2). A c c o r d i n g l y , we concl u d e 
t h a t c l a i m a n t ' s symptomatic e x a c e r b a t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y 
below t h e l e v e l f i x e d a t t h e t i m e o f t h e June 1989 S t i p u l a t e d Order. 

We n e x t c o n s i d e r whether t h e S t i p u l a t e d Order c o n t e m p l a t e d f u t u r e p e r i o d s 
o f i n c r e a s e d symptoms accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y . C i t i n g 
Edward D. Lucas, 41 Van N a t t a 2271 (198 9 ) , SAIF argues t h a t t h e f a c t t h a t 
c l a i m a n t s u f f e r e d a f l a r e - u p i n December 1988 a f t e r he had been d e c l a r e d medi
c a l l y s t a t i o n a r y d e t e r m i n e s t h a t f u t u r e f l a r e - u p s were c o n s i d e r e d by t h e June 
1989 S t i p u l a t e d Order. We d i s a g r e e . 

I n Lucas v. C l a r k , 106 Or App 687 (1 9 9 1 ) , t h e c o u r t r e a f f i r m e d i t s p o s i 
t i o n t h a t " i f t h e r e was m e d i c a l evidence o f t h e p o s s i b i l i t y o f f u t u r e f l a r e - u p s , 
t h e a s s u m p t i o n i s t h a t t h e p a r t i e s c o n s i d e r e d t h a t e v i d e n c e , u n l e s s t h e r e a r e 
i n d i c a t i o n s t o t h e c o n t r a r y . " I d a t 690. However, t h e c o u r t c o n c l u d e d t h a t 
mere e v i d e n c e o f p a s t f l a r e - u p s i s n o t enough t o e s t a b l i s h t h a t f u t u r e f l a r e - u p s 
were c o n t e m p l a t e d g i v e n t h e f a c t t h a t : (1) t h e S t i p u l a t e d Order made no r e f e r 
ence t o t h e p r o g n o s i s o f t h e c l a i m a n t ' s back c o n d i t i o n and made no a d d i t i o n a l 
award f o r t h a t c o n d i t i o n ; and (2) p r i o r t o t h e S t i p u l a t e d Order no d o c t o r had 
p r e d i c t e d f u t u r e f l a r e - u p s o f t h e c o n d i t i o n . I d . a t 691. 

We f i n d Lucas v. C l a r k , supra, d i s p o s i t i v e on t h e i s s u e o f whether f u t u r e 
f l a r e - u p s were c o n t e m p l a t e d by t h e June 1989 S t i p u l a t e d Order. Here, t h e June 
1989 S t i p u l a t e d Order d i d n o t r e f e r e n c e f u t u r e f l a r e - u p s . A l s o , p r i o r t o t h i s 
S t i p u l a t e d O r der, no p h y s i c i a n p r e d i c t e d f u t u r e f l a r e - u p s . T h e r e f o r e , we con
c l u d e t h a t t h e June 1989 S t i p u l a t e d Order d i d n o t c o n t e m p l a t e f u t u r e p e r i o d s o f 
i n c r e a s e d c e r v i c a l symptoms accompanied by d i m i n i s h e d e a r n i n g c a p a c i t y . 

F i n a l l y , t h e r e c o r d does n o t i n d i c a t e and SAIF does n o t c o n t e n d t h a t 
c l a i m a n t s u f f e r e d any i n j u r y o u t s i d e t h e course and scope o f employment t h a t was 
t h e m a j o r c o n t r i b u t i n g cause o f h i s worsened c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 1 ) . 

On t h e b a s i s o f t h e above r e a s o n i n g , we r e v e r s e t h e Re f e r e e on t h i s i s s u e 
and f i n d t h a t c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m . 

P e n a l t i e s and A t t o r n e y Fees f o r t h e D i s c o v e r y V i o l a t i o n 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t SAIF co m m i t t e d an un
r e a s o n a b l e d i s c o v e r y v i o l a t i o n by not f o r w a r d i n g a copy o f E x h i b i t 25 t o c l a i m 
a n t ' s c o u n s e l u n t i l more t h a n two months a f t e r SAIF r e c e i v e d i t . However, t h e 
R e f e r e e a p p l i e d f o r m e r ORS 656.262(10) and 656.382 i n d e t e r m i n i n g t h a t no award 
o f p e n a l t i e s o r a t t o r n e y fees was due. Because t h e Referee f o u n d t h a t c l a i m a n t 
had n o t p r o v e d an a g g r a v a t i o n c l a i m , she found no amounts " t h e n due" upon whi c h 
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t o base a p e n a l t y . F u r t h e r m o r e , she d i d n o t award an a t t o r n e y f e e because she 
e r r o n e o u s l y c o n c l u d e d t h a t t h e Oregon A d m i n i s t r a t i v e Rules do n o t p r o v i d e t h a t 
an i n s u r e r ' s f a i l u r e t o p r o v i d e d i s c o v e r y may be c o n s i d e r e d an u n r e a s o n a b l e 
d e l a y o r r e f u s a l under ORS 656.262(10). 

As n o t e d above, t h e t i m e l i n e s o f t h i s case b r i n g i t w i t h i n t h e 1990 
amendments; t h e r e f o r e , ORS 656.262(10) and 656.382(1), as amended, a p p l y h e r e . 
See H a r r y E. F o r r e s t e r , 43 Van N a t t a 1480 ( 1 9 9 1 ) . 

OAR 438-07-015(5) p r o v i d e s t h a t f a i l u r e t o comply w i t h t h e d i s c o v e r y r u l e 
s h a l l , i f f o u n d u n r e a s o n a b l e , be c o n s i d e r e d d e l a y o r r e f u s a l under ORS 
6 5 6 . 2 6 2 ( 1 0 ) . ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) p r o v i d e s i n p e r t i n e n t p a r t : 

" I f t h e i n s u r e r o r s e l f - i n s u r e d employer u n r e a s o n a b l y d e l a y s o r un
r e a s o n a b l y r e f u s e s t o pay compensation, * * * t h e i n s u r e r o r s e l f -
i n s u r e d employer s h a l l be l i a b l e f o r an a d d i t i o n a l amount up t o 25 
p e r c e n t o f t h e amounts t h e n due. * * * * I f t h e worker i s r e p r e 
s e n t e d by an a t t o r n e y , t h e worker s h a l l be p a i d o n e - h a l f t h e a d d i 
t i o n a l amount and t h e worker's a t t o r n e y s h a l l r e c e i v e o n e - h a l f t h e 
a d d i t i o n a l amount, i n l i e u o f an a t t o r n e y f e e . * * * * • • 

Because we f i n d t h a t c l a i m a n t has e s t a b l i s h e d an a g g r a v a t i o n c l a i m , t h e r e 
a r e "amounts t h e n due" upon which t o base a p e n a l t y . We assess a p e n a l t y o f 2 5 
p e r c e n t o f t h e amounts " t h e n due" a t t h e t i m e o f h e a r i n g f o r t h e u n r e a s o n a b l e 
d i s c o v e r y v i o l a t i o n . T h i s amount would i n c l u d e t h e i n t e r i m c ompensation and 
m e d i c a l b i l l s r e l a t e d t o h i s accepted c e r v i c a l - t h o r a c i c s p r a i n . Inasmuch as 
t h e c l a i m i n i s s u e i n c l u d e d m e d i c a l s e r v i c e s on an a c c e p t e d i n j u r y , as opposed 
t o m e d i c a l s e r v i c e s f r o m an i n i t i a l c l a i m , we f i n d t h e m e d i c a l s e r v i c e s i n 
q u e s t i o n t o be compensation t h e n due. See ORS 656.005(8); 6 5 6 . 2 6 2 ( 6 ) ; K u r t 
K r a a l , 42 Van N a t t a 2634 ( 1 9 9 0 ) ; C l i n t o n F. Seals, 42 Van N a t t a 268 ( 1 9 9 0 ) . 
T h i s p e n a l t y w i l l be s p l i t between c l a i m a n t and h i s a t t o r n e y . See ORS 656.262 
( 1 0 ) ( a ) . 

A t t o r n e y Fees a t H e a r i n g and on Board Review 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e i s $2,350, t o 
be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s 
a p p e l l a n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 10, 1990 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s 
remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. C l a i m a n t i s awarded a 
p e n a l t y o f 25 p e r c e n t o f t h e i n t e r i m compensation and m e d i c a l b i l l s due; as o f 
t h e d a t e o f h e a r i n g o n e - h a l f o f t h i s p e n a l t y i s t o be p a i d t o c l a i m a n t and one-
h a l f i s t o be p a i d t o c l a i m a n t ' s a t t o r n e y i n l i e u o f an a t t o r n e y f e e f o r t h e 
d i s c o v e r y v i o l a t i o n i s s u e . For s e r v i c e s a t h e a r i n g and on Board r e v i e w , con
c e r n i n g t h e a g g r a v a t i o n i s s u e c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f 
$2,350, t o be p a i d by SAIF. The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
BEVERLY J . RAMEY, Claimant 

WCB Case No. 90-13082 
ORDER ON REVIEW 

Karen M. Werner, Claimant Attorney-
Davis & Bostwick, Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r t h a t : (1) i n 
c r e a s e d her unscheduled permanent d i s a b i l i t y from 13 p e r c e n t (41.6 d e g r e e s ) , as 
awarded by D e t e r m i n a t i o n Order, t o 18 p e r c e n t (57.6 degrees) unscheduled perma
n e n t d i s a b i l i t y f o r her low back c o n d i t i o n ; and (2) d e c l i n e d t o award scheduled 
permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f her l e f t l e g . C l a i m a n t con
t e n d s t h a t , i f she i s e n t i t l e d t o an award o f scheduled permanent d i s a b i l i t y , 
t h a t award s h o u l d be p a i d a t t h e r a t e o f $305 per degree. On r e v i e w , t h e i s s u e 
i s e x t e n t o f unscheduled and scheduled permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

C l a i m a n t was 48 y e a r s o l d a t t h e t i m e o f h e a r i n g . She has a GED degree 
and two y e a r s o f correspondence and c o l l e g e courses. C l a i m a n t ' s h i g h e s t SVP f o r 
t h e t e n y e a r s p r i o r t o t h e d a t e o f h e a r i n g was 3, as a t y p i s t . C l a i m a n t has 
a c q u i r e d t r a i n i n g s u f f i c i e n t t o p e r f o r m o t h e r t h a n e n t r y - l e v e l work. 

A t t h e t i m e o f her compensable i n j u r y i n May 1988, c l a i m a n t worked as a 
C l e r k T y p i s t I I . Her j o b r e q u i r e d her t o f r e q u e n t l y l i f t up t o 40 pounds. F o l 
l o w i n g h er i n j u r y , c l a i m a n t r e t u r n e d t o work as a C l e r k T y p i s t I I ; however, she 
d i d n o t p e r f o r m any l i f t i n g . 

As a r e s u l t o f her compensable i n j u r y , c l a i m a n t has l o s s o f range o f 
m o t i o n i n t h e t h o r a c o l u m b a r area, unoperated d i s c b u l g e s a t L4-5 and L5-S1, and 
a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f t h e low back. 

CONCLUSIONS OF LAW AND OPINION 

Unscheduled permanent d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o 18 p e r c e n t unscheduled 
permanent d i s a b i l i t y under t h e " s t a n d a r d s . " We a p p l y t h e s t a n d a r d s i n e f f e c t on 
March 20, 1990, t h e d a t e o f t h e D e t e r m i n a t i o n Order, and m o d i f y . 

Age 
The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 49 y e a r s i s 1. Former OAR 

436 - 3 5 - 2 9 0 ( 4 ) . 

Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s h i g h s c h o o l e d u c a t i o n i s 0. Former 
OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) . 

S k i l l s 

C l a i m a n t ' s h i g h e s t SVP v a l u e d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f 
h e a r i n g was 3 as a t y p i s t (DOT# 203.582-066). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e 
f o r s k i l l s i s 3. Former OAR 4 3 6 - 3 5 - 3 0 0 ( 4 ) ( b ) . 
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We have c o n c l u d e d t h a t competence i n a " s p e c i f i c v o c a t i o n a l p u r s u i t " under 
f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r o f f t h e j o b t o 
p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDouqal, 42 Van N a t t a 
1544 ( 1 9 9 0 ) . Here, c l a i m a n t has worked as a c l e r k t y p i s t f o r t h e employer w i t h 
an SVP o f 3, w h i c h i s more t h a n e n t r y - l e v e l . See Jean H. Humphrey, 42 Van N a t t a 
2542 ( 1 9 9 0 ) . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 0. Former OAR 436-
3 5 - 3 0 0 ( 5 ) ( b ) . 

A d a p t a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had r e t u r n e d t o r e g u l a r work. We d i s 
agree . 

C l a i m a n t t e s t i f i e d t h a t , b e f o r e her i n j u r y , she f r e q u e n t l y l i f t e d up t o 40 
pounds. However, f o l l o w i n g her i n j u r y , even though her d o c t o r had r e l e a s e d her 
t o r e g u l a r work, c l a i m a n t d i d n o t p e r f o r m any l i f t i n g a t work. C l a i m a n t ' s 
t e s t i m o n y i s u n r e b u t t e d . 

We c o n c l u d e t h a t , r e g a r d l e s s o f t h e d o c t o r ' s r e l e a s e , c l a i m a n t r e t u r n e d t o 
m o d i f i e d work. " M o d i f i e d work" means some j o b o t h e r t h a n t h e j o b h e l d a t t h e 
t i m e o f i n j u r y o r t h e j o b h e l d a t t h e t i m e o f i n j u r y w i t h any m o d i f i c a t i o n o f 
d u t i e s o r t h e c o n d i t i o n s under w h i c h t h o s e d u t i e s a r e p e r f o r m e d . Former OAR 
4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) . A l s o see Edward L. S u l l i v a n , 43 Van N a t t a 932 (1991) (where a 
c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l c a p a c i t y t o p e r f o r m 
heavy work, and where t h e c l a i m a n t ' s a t t e n d i n g p h y s i c i a n r e l e a s e d him t o r e t u r n 
t o heavy work, t h e f a c t t h a t c l a i m a n t a c t u a l l y p e r f o r m e d m o d i f i e d work upon h i s 
r e t u r n t o work a f t e r t h e i n j u r y was s u f f i c i e n t t o f i n d t h a t , f o r p urposes o f an 
a d a p t a b i l i t y v a l u e , c l a i m a n t had r e t u r n e d t o m o d i f i e d work, r a t h e r t h a n h i s 
u s u a l and customary w o r k ) . 

Here, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l c a p a c i t y 
t o p e r f o r m between heavy and medium work. C l a i m a n t ' s m o d i f i e d work f a l l s w i t h i n 
t h e s e d e n t a r y range. A c c o r d i n g l y , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 2.5 
Former OAR 436-35-310(3). 

I m p a i r m e n t 

C l a i m a n t contends t h a t t h e impairment v a l u e s h o u l d be d e t e r m i n e d by u s i n g 
t h e f i n d i n g s o f Dr. F e c h t e l ' s January 13, 1990 r e p o r t , as i t was a u t h o r e d near 
t h e t i m e o f c l o s i n g and was c o n c u r r e d i n by c l a i m a n t ' s t r e a t i n g d o c t o r s , Dr. 
Mang and Dr. B e r t . The i n s u r e r argues t h a t Dr. Mang's A p r i l 20, 1989 range o f 
m o t i o n f i n d i n g s s h o u l d be used t o d e t e r m i n e c l a i m a n t ' s i m p a i r m e n t . 

We n o t e t h a t , a l t h o u g h t h e i n s u r e r a s s e r t s t h a t Dr. Mang's r e p o r t was 
a u t h o r e d a f t e r Dr. F e c h t e l ' s r e p o r t , t h e converse i s t r u e . A l t h o u g h Dr. 
F e c h t e l ' s r e p o r t i s d a t e d January 13, 1989, t h e i n c o r r e c t y e a r i s a p p a r e n t l y 
a t t r i b u t a b l e t o a t y p o g r a p h i c a l e r r o r , and t h e r e p o r t was a c t u a l l y a u t h o r e d on 
Jan u a r y 13, 1990. See Ex. 10-1 ( i n s u r e r ' s d a t e stamp), Ex. 10-2 ( r e f e r e n c e t o a 
May 3 1 , 1989 c h a r t n o t e ) , Ex. 16 ( r e f e r e n c e t o Dr. F e c h t e l ' s r e p o r t o f Ja n u a r y 
13, 1990). A c c o r d i n g l y , we agree w i t h c l a i m a n t t h a t Dr. F e c h t e l ' s r e p o r t con
t a i n s t h e most r e c e n t impairment f i n d i n g s , and Drs. Mang and B e r t c o n c u r r e d i n 
t h o s e f i n d i n g s . 

For r e d u c e d t h o r a c o l u m b a r f l e x i o n ( f r o m 90 degrees t o 70 d e g r e e s ) , c l a i m 
a n t i s e n t i t l e d t o an impairment v a l u e o f 2 p e r c e n t . Former OAR 4 3 6 - 3 5 - 3 6 0 ( 6 ) . 
For r e d u c e d t h o r a c o l u m b a r e x t e n s i o n ( f r o m 30 degrees t o 25 d e g r e e s ) , c l a i m a n t i s 
e n t i t l e d t o an im p a i r m e n t v a l u e o f .5 p e r c e n t . Former OAR 43 6 - 3 5 - 3 6 0 ( 7 ) . For 
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l o s s o f r i g h t f l e x i o n ( f r o m 30 degrees t o 16 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o 
an i m p a i r m e n t v a l u e o f 2.8 p e r c e n t . Former OAR 436-35-360(8). For l o s s o f l e f t 
f l e x i o n ( f r o m 30 degrees t o 22 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an impairment 
v a l u e o f 1.6 p e r c e n t . Former OAR 436-35-360(8). For l o s s o f r i g h t r o t a t i o n 
( f r o m 30 degrees t o 25 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 
1 p e r c e n t . Former OAR 436-35-360(9). C l a i m a n t ' s v a l u e s f o r l o s s o f range o f 
m o t i o n i n t h e t h o r a c o l u m b a r area a r e added f o r a t o t a l v a l u e o f 7.9 p e r c e n t . 
Former OAR 436-35-360(10). 

I n a d d i t i o n t o reduced s p i n a l m o t i o n , c l a i m a n t i s e n t i t l e d t o impairment 
v a l u e s f o r her u n o p e r a t e d d i s c b u l g e s . Former OAR 436-35-350(2). For her unop-
e r a t e d d i s c b u l g e s a t t h e L4-5 and L5-S1 l e v e l s , c l a i m a n t i s e n t i t l e d t o a v a l u e 
o f 4 p e r c e n t each. C l a i m a n t ' s t o t a l g e n e r a l s p i n a l f i n d i n g s , t h e r e f o r e , e q u a l 
8 p e r c e n t . 

F i n a l l y , c l a i m a n t a l s o has a c h r o n i c c o n d i t i o n w h i c h l i m i t s h e r a b i l i t y t o 
r e p e t i t i v e l y use her low back. For her c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e 
use, c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 5 p e r c e n t . Former OAR 436-
3 5 - 3 2 0 ( 4 ) . 

The i m p a i r m e n t v a l u e s f o r c l a i m a n t ' s l o s t range o f m o t i o n ( 7 . 9 ) , g e n e r a l 
s p i n a l f i n d i n g s ( 8 ) , and c h r o n i c c o n d i t i o n ( 5 ) , a r e combined f o r a t o t a l i m p a i r 
ment v a l u e o f 19.4. 

Com p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 1, i s added t o her e d u c a t i o n v a l u e , 3, t h e sum i s 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 2.5, t h e p r o d u c t i s 10. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e o f 19.4, t h e r e s u l t i s 
29.4 p e r c e n t unscheduled permanent d i s a b i l i t y . That v a l u e i s rounded t o t h e 
n e x t h i g h e r whole p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 30 p e r c e n t . 

Scheduled permanent d i s a b i l i t y 

C l a i m a n t argues t h a t she i s e n t i t l e d t o an award f o r s c h e d u l e d d i s a b i l i t y , 
as Dr. F e c h t e l r e p o r t e d c l a i m a n t had a t r o p h y i n t h e l e f t t h i g h and c l a i m a n t t e s 
t i f i e d t o a " f o o t d r o p . " Claimant a l s o contends t h a t she i s e n t i t l e d t o an 
award f o r numbness i n t h e l e f t f o o t . 

We agree w i t h t h e Referee t h a t n e i t h e r t h e m e d i c a l r e c o r d s n o r c l a i m a n t ' s 
t e s t i m o n y e s t a b l i s h e s t h a t c l a i m a n t has r a t a b l e , permanent l o s s o f use o r f u n c 
t i o n o f t h e l e f t l e g o r f o o t . A c c o r d i n g l y , we agree t h a t an award o f schedul e d 
i m p a i r m e n t i s n o t w a r r a n t e d . 

ORDER 

The Referee's o r d e r d a t e d January 9, 1991 i s m o d i f i e d i n p a r t and a f f i r m e d 
i n p a r t . I n a d d i t i o n t o t h e Referee's award and t h e D e t e r m i n a t i o n Order award, 
c l a i m a n t i s awarded 12 p e r c e n t (38.4 d e g r e e s ) , g i v i n g her a t o t a l award t o d a t e 
o f 30 p e r c e n t (96 degrees) unscheduled permanent d i s a b i l i t y f o r her low back 
c o n d i t i o n . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensa
t i o n c r e a t e d by t h i s o r d e r , payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y by t h e i n 
s u r e r . However, t h e t o t a l a t t o r n e y fees awarded by t h e Referee and Board o r d e r s 
s h a l l n o t exceed $3,800. The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT W. STERLING, Claimant 

WCB Case No. 91-07003 
ORDER DENYING MOTION TO DISMISS 

A i n s w o r t h , e t a l . , Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e i n s u r e r ' s r e q u e s t 
f o r r e v i e w o f t h e Referee's August 29, 1991 o r d e r , w h i c h c o n c l u d e d t h a t c l a i m 
a n t ' s s c h e d u l e d permanent d i s a b i l i t y award s h o u l d be p a i d a t t h e r a t e o f $305 
per degree. C o n t e n d i n g t h a t t h e i n s u r e r ' s appeal i s "absurd" and " f r i v o l o u s , " 
c l a i m a n t seeks t h e d i s m i s s a l o f t h e i n s u r e r ' s r e q u e s t and t h e assessment o f 
p e n a l t i e s and a t t o r n e y f e e s . We deny t h e mo t i o n s . 

FINDINGS OF FACT 

I n June 1991, c l a i m a n t s u b m i t t e d a h e a r i n g r e q u e s t i n w h i c h t h e i s s u e was 
t h e r a t e o f s c h e d u l e d permanent d i s a b i l i t y . The m a t t e r was hea r d based on s t i p 
u l a t e d f a c t s . On August 29, 1991, t h e Referee i s s u e d an O p i n i o n and Order. 
R e l y i n g on t h e Board's r a t i o n a l e i n A l a n G. Herron, 43 Van N a t t a 1097 ( 1 9 9 1 ) , 
t h e R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s r a t e o f scheduled permanent d i s a b i l i t y 
s h o u l d be p a i d a t $305 p e r degree. 

On September 16, 1991, t h e i n s u r e r m a i l e d a r e q u e s t f o r Board r e v i e w o f 
t h e R e f e r e e ' s o r d e r t o t h e Board. The r e q u e s t i n c l u d e d a c e r t i f i c a t e o f p e r 
s o n a l s e r v i c e by m a i l upon c l a i m a n t and t h e employer. 

CONCLUSIONS OF LAW AND OPINION 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e Refere e . ORS 6 5 6 . 2 9 5 ( 2 ) . 
Compliance w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . 
A r g o naut I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 (1 9 8 3 ) . 

Here, t h e 3 0 t h day a f t e r t h e Referee's August 29, 1991 o r d e r was September 
28, 1991, a S a t u r d a y . T h e r e f o r e , t h e f i n a l day t o t i m e l y r e q u e s t r e v i e w was 
Monday, September 30, 1991. ORCP 10A; ORS 174.120. The i n s u r e r ' s r e q u e s t f o r 
r e v i e w was m a i l e d t o t h e Board and c o p i e s were m a i l e d t o t h e o t h e r p a r t i e s t o 
t h e p r o c e e d i n g on September 13, 1991. Inasmuch as such s u b m i s s i o n s were made 
w i t h i n 30 days o f t h e is s u a n c e o f t h e Referee's August 29, 1991 o r d e r , we have 
j u r i s d i c t i o n t o c o n s i d e r t h i s case. See ORS 656.289(3); 6 5 6 . 2 9 5 ( 2 ) . 

C l a i m a n t seeks d i s m i s s a l o f t h e i n s u r e r ' s r e q u e s t , a s s e r t i n g t h a t t h e i n 
s u r e r " a p p e a l i n g t h e Referee's Order a t t h i s t i m e i s absurd." The b a s i s f o r 
c l a i m a n t ' s c o n t e n t i o n i s h i s apparent m i s u n d e r s t a n d i n g t h a t t h e C o u r t o f Appeals 
has a f f i r m e d t h e Board's d e c i s i o n i n Herron and has "dec i d e d t h a t t h e $305.00 
per degree amendment a p p l i e s t o a l l scheduled awards made a f t e r May 7, 1990." 
To d a t e , no a p p e l l a t e d e c i s i o n c o n c e r n i n g t h e Herron o r d e r o r any o t h e r case i n 
v o l v i n g t h e " r a t e o f schedul e d permanent d i s a b i l i t y " i s s u e has i s s u e d . I n any 
e v e n t , c l a i m a n t p r o v i d e s no a u t h o r i t y f o r h i s a s s e r t i o n s t h a t an o t h e r w i s e 
t i m e l y r e q u e s t f o r Board r e v i e w s h o u l d be d i s m i s s e d f o r an a l l e g e d l y a b s u r d r e 
qu e s t f o r Board r e v i e w . F i n d i n g no a u t h o r i t y f o r such a p r o p o s i t i o n , we d i s 
agree w i t h c l a i m a n t ' s c o n t e n t i o n s . W a l t e r F. Drews, 41 Van N a t t a 2426 ( 1 9 8 9 ) . 

Because t h e i n s u r e r t i m e l y r e q u e s t e d Board r e v i e w , t h e Refer e e ' s o r d e r has 
n o t become f i n a l . ORS 656.289(3). F u r t h e r m o r e , a f t e r c o n d u c t i n g o u r r e v i e w , we 



R o b e r t W. S t e r l i n g , 43 Van N a t t a 2338 (1991) 2339 

a r e a u t h o r i z e d t o a f f i r m , r e v e r s e , m o d i f y o r supplement t h e R e f e r e e ' s o r d e r , as 
w e l l as make such d i s p o s i t i o n o f t h e case as we d e t e r m i n e t o be a p p r o p r i a t e . 
ORS 6 5 6 . 2 9 5 ( 6 ) . Thus, t h e r a t e o f scheduled permanent d i s a b i l i t y i s s u e c o n s i d 
e r e d by t h e R e f e r e e remains v i a b l e on Board r e v i e w . 

C l a i m a n t a l s o seeks an a t t o r n e y f e e " f o r p r e v a i l i n g a g a i n s t t h e c a r r i e r ' s 
f r i v o l o u s a p p e a l o f t h e O p i n i o n and Order." We have p r e v i o u s l y h e l d t h a t t h e 
a u t h o r i t y f o r t h e assessment o f a p e n a l t y f o r v e x a t i o u s , u n r e a s o n a b l e , o r 
f r i v o l o u s r e q u e s t s o r appeals r e s t s w i t h t h e Referee p u r s u a n t t o ORS 656.382(3) 
o r t h e a p p e l l a t e c o u r t s under ORS 656.390. Donald G. Messer, 42 Van N a t t a 2085 
( 1 9 9 0 ) . C onsequently, we are w i t h o u t a u t h o r i t y t o assess p e n a l t i e s and a t t o r n e y 
f e e s f o r an a l l e g e d f r i v o l o u s appeal i n t h i s case. 

F i n a l l y , c l a i m a n t r e q u e s t s p e n a l t i e s and a t t o r n e y f e e s f o r t h e i n s u r e r ' s 
a l l e g e d l y u n r e a s o n a b l e r e f u s a l t o comply w i t h t h e Referee's o r d e r . The s o l e 
i s s u e on Board r e v i e w p e r t a i n s t o t h e r a t e o f c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y award, n o t t h e i n s u r e r ' s a c t i o n s i n p r o c e s s i n g t h e c l a i m f o l l o w i n g 
t h e R e f e r e e ' s o r d e r . Inasmuch as c l a i m a n t seeks c o n s i d e r a t i o n o f an i s s u e which 
was n o t r a i s e d a t h e a r i n g , i t w i l l n o t be c o n s i d e r e d on r e v i e w . S h e i l a A. 
Cress, 42 Van N a t t a 216 (19 9 0 ) . Should c l a i m a n t d i s a g r e e w i t h t h e i n s u r e r ' s 
p r o c e s s i n g o f t h e c l a i m i n response t o t h e appealed Referee's o r d e r , t h e r e a r e 
a l t e r n a t i v e avenues a v a i l a b l e t o him. ORS 656.262(10); N i c o l a s a M a r t i n e z , 43 
Van N a t t a 1638 (1 9 9 1 ) . 

A c c o r d i n g l y , c l a i m a n t ' s motions are d e n i e d . The t r a n s c r i p t has been 
o r d e r e d . Upon i t s r e c e i p t , c o p i e s w i l l be p r o v i d e d t o t h e p a r t i e s , and a b r i e f 
i n g s c h e d u l e implemented. A f t e r c o m p l e t i o n o f t h e b r i e f i n g s c h e d u l e , t h i s case 
w i l l be d o c k e t e d f o r r e v i e w . 

I T I S SO ORDERED. 

October 16, 1991 C i t e as 43 Van N a t t a 2339 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SUSAN J . BUTLER, Claimant 
WCB Case No. 90-13974 

ORDER ON REVIEW 
P o z z i , e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r w h i c h u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r i r r i t a t i v e b r o n c h i 
t i s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

W i t h t h e e x c e p t i o n o f t h e f i n d i n g t h a t c l a i m a n t d i d n o t have a c o u g h i n g 
p r o b l e m p r i o r t o t r a n s f e r r i n g t o t h e employer's new b u i l d i n g i n T i g a r d , we adopt 
t h e R e f e r e e ' s " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s f e l l o w w o r k e r , L u t z k e , t e s t i f i e d t h a t she began t o work i n t h e 
employer's new b u i l d i n g i n May 1989. L u t z k e t e s t i f i e d t h a t c l a i m a n t d i d n o t 
s t a r t w o r k i n g i n t h e new b u i l d i n g u n t i l t h r e e weeks a f t e r L u t z k e , because c l a i m 
a n t went t o t r a i n i n g i n Washington b e f o r e she t r a n s f e r r e d t o t h e new b u i l d i n g . 
( T r . 9 ) . C l a i m a n t t e s t i f i e d t h a t she began t o work i n t h e new b u i l d i n g i n May 
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1989. ( T r . 2 5 - 2 6 ) . C l a i m a n t had been i n s i d e t h e new b u i l d i n g t w i c e i n A p r i l 
1989. ( T r . 2 6 ) . 

On March 9, 1989, c l a i m a n t went t o her f a m i l y p h y s i c i a n , Dr. Anderson, 
c o m p l a i n i n g o f c h e s t c o n g e s t i o n and s w e l l i n g b e h i n d her r i g h t e a r . (Ex. 1 ) . On 
A p r i l 27, 1989, Dr. Anderson p r e s c r i b e d " r o b i t u s s i n AC 480 m l , " a cough s u p p r e s 
s a n t , a l o n g w i t h o t h e r m e d i c a t i o n s . (Ex. 1 ) . On May 25, 1989, Dr. Anderson 
examined c l a i m a n t f o r an "annoying cough" t h a t c l a i m a n t had had f o r two months. 
(Ex. 2 ) . 

A d o c t o r ' s c h a r t n o t e on October 11, 1989 i n d i c a t e s t h a t c l a i m a n t had t h e 
f l u i n May 1989, and t h a t "she has a c t u a l l y had t h e cough now f o r e i g h t t o 12 
months." (Ex. 5 ) . 

C l a i m a n t was examined by Dr. Keppel, p u l m o n o l o g i s t , on October 22, 1989. 
(Ex. 8 ) . Dr. Keppel n o t e d t h a t c l a i m a n t had e x p e r i e n c e d a "severe i n f e c t i o n " 
w i t h a " t e m p e r a t u r e t o 104," s o r e t h r o a t and cough i n June 1989. (Ex. 8 ) . 

On F e b r u a r y 2, 1990, c l a i m a n t saw Dr. Anderson f o r a headache c o n d i t i o n . 
She had been c o u g h i n g " e a r l i e r i n t h e week" and had been r u n n i n g a f e v e r . (Ex. 
1 1 ) . These c o n d i t i o n s r e s o l v e d . A f t e r she r e t u r n e d t o work she f e l t b e t t e r 
e x c e p t f o r t h e headaches. (Ex. 1 1 ) . 

CONCLUSIONS OF LAW AND OPINION 

R e l y i n g on t h e o p i n i o n o f Dr. Montanaro, t h e Referee f o u n d t h a t c l a i m a n t ' s 
work e n v i r o n m e n t was n o t t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s i r r i t a t i v e 
b r o n c h i t i s . See ORS 656.802 (1) (a) and ( 2 ) . We agree w i t h t h e R e f e r e e t h a t 
c l a i m a n t has n o t e s t a b l i s h e d t h a t her work environment was t h e m a j o r c o n t r i b u t 
i n g cause o f c l a i m a n t ' s c o n d i t i o n , b u t we do so f o r d i f f e r e n t reasons t h a n t h e 
Ref e r e e . 

C l a i m a n t argues t h a t her c o n d i t i o n i s t h e r e s u l t o f her exposure t o d u s t 
i n t h e e m p loyer's new b u i l d i n g i n which c l a i m a n t began work i n May 1989. I t i s 
n o t c l e a r w hether c l a i m a n t began work i n t h e new b u i l d i n g i n May o r June 1989. 
However, t h e r e c o r d does i n d i c a t e t h a t on May 25, 1989, c l a i m a n t had had a 
c h r o n i c cough f o r two months. A c c o r d i n g l y , r e g a r d l e s s o f whether c l a i m a n t began 
t o work i n t h e new b u i l d i n g i n May o r June, we conclude t h a t c l a i m a n t ' s cough 
preceded h e r t r a n s f e r t o t h e employer's new b u i l d i n g . 

Dr. Keppel and Dr. Anderson, c l a i m a n t ' s t r e a t i n g p h y s i c i a n s , o p i n e t h a t 
c l a i m a n t ' s c o n d i t i o n i s t h e r e s u l t o f her work environment — " s i c k b u i l d i n g 
syndrome." However, n e i t h e r p h y s i c i a n has p r o v i d e d an e x p l a n a t i o n o f t h e b a s i s 
o f t h e i r r e s p e c t i v e o p i n i o n s . 

Dr. Keppel's i n i t i a l e x a m i n a t i o n o f c l a i m a n t t o o k p l a c e i n O c t o b e r 1989. 
A l t h o u g h he e v a l u a t e d her "E n v i r o n m e n t a l H i s t o r y , " i n c l u d i n g t h e f a c t t h a t 
c l a i m a n t was w o r k i n g " i n a new o f f i c e s i n c e May," he d i d n o t , a t t h a t t i m e , con
s i d e r c l a i m a n t ' s work environment as an a c t i v e f a c t o r i n her c o n d i t i o n . Dr. 
Keppel d i d n o t c o n s i d e r c l a i m a n t ' s work environment a f a c t o r u n t i l May 2, 1990. 
Dr. Anderson d i d n o t c o n s i d e r c l a i m a n t ' s work environment a f a c t o r i n her c o n d i 
t i o n u n t i l May 29, 1990. I m p o r t a n t l y , t h e r e i s no i n d i c a t i o n t h a t e i t h e r Dr. 
Keppel o r Dr. Anderson knew e x a c t l y when c l a i m a n t began t o work i n t h e new 
b u i l d i n g . There i s no i n d i c a t i o n t h a t e i t h e r p h y s i c i a n t o o k i n t o c o n s i d e r a t i o n 
t h e f a c t t h a t c l a i m a n t ' s " c h r o n i c cough" c o n d i t i o n preceded her t r a n s f e r t o t h e 
employer's new b u i l d i n g . I n a d d i t i o n , n e i t h e r Dr. Keppel nor Dr. Anderson 
address t h e n o n w o r k - r e l a t e d f a c t o r s r a i s e d by Dr. Montanaro. 

F u r t h e r m o r e , t h e r e c o r d i n d i c a t e s t h a t i n Februa r y 1990, c l a i m a n t was o f f 
work because o f a bo u t w i t h t h e f l u which i n c l u d e d a f e v e r and cough c o n d i t i o n . 
She sought t r e a t m e n t from Dr. Anderson a t t h a t t i m e . Yet, a f t e r r e t u r n i n g t o 
work, t o t h e a l l e g e d l y c a u s a t i v e b u i l d i n g , c l a i m a n t t o l d Dr. Anderson t h a t she 
f e l t b e t t e r e x c e p t f o r a headache. Claimant d i d n o t c o m p l a i n o f a cough a f t e r 
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r e t u r n i n g t o t h e employer's b u i l d i n g i n February 1990. T h e r e f o r e , we a r e n o t 
persuaded by t h e c o n c l u s o r y s t a t e m e n t s o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s , t h a t 
c l a i m a n t ' s c o n d i t i o n i s t h e r e s u l t o f her w o r k i n g e n v i r o n m e n t . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t has n o t c a r r i e d her burden t o prove 
t h a t h e r employment i s t h e major c o n t r i b u t i n g cause o f her i r r i t a t i v e b r o n c h i t i s 
and c h r o n i c cough c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d December 27, 1990 i s a f f i r m e d . 

O c t o b e r 16, 1991 C i t e as 43 Van N a t t a 2341 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PENNY L. HANSON, Claimant 

And, I n t h e M a t t e r o f t h e Compliance o f 
Joseph Michael Henderson, owner DIET CENTERS OF EUGENE, Employer 

WCB Case Nos. 90-16732, 90-16465 & 90-20904 
ORDER OF DISMISSAL 

Robert L. G u a r r a s i , Claimant A t t o r n e y 
K e v i n L. Mannix, Defense A t t o r n e y 

Nancy Marque ( S a i f ) , Defense A t t o r n e y 
Cummins, e t a l . , Defense A t t o r n e y s 

Employers Defense Counsel, A t t o r n e y s 

The SAIF C o r p o r a t i o n , c l a i m a n t , t h e a l l e g e d noncomplying employer, and t h e 
Department o f I n s u r a n c e and Finance r e q u e s t e d r e v i e w o f Referee M c W i l l i a m s ' 
o r d e r t h a t : (1) s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m i s s u e d on 
b e h a l f o f t h e a l l e g e d noncomplying employer; (2) d i s m i s s e d t h e a l l e g e d noncom
p l y i n g employer's h e a r i n g r e q u e s t from a noncompliance o r d e r because o f i n v a l i d 
s e r v i c e ; (3) f o u n d t h a t t h e a l l e g e d noncomplying employer d i d n o t have coverage 
w i t h Farmers I n s u r a n c e ; (4) u p h e l d Farmers' d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m ; 
(5) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s a g a i n s t SAIF and Farmers f o r 
a l l e g e d l y u n r e a s o n a b l e c l a i m s p r o c e s s i n g ; and (6) awarded an assessed a t t o r n e y 
f e e o f $17,500, t o be p a i d by SAIF. 

SAIF, c l a i m a n t , t h e a l l e g e d noncomplying employer, and t h e Department have 
s u b m i t t e d a proposed " D i s p u t e d Claim S e t t l e m e n t , " w h i c h i s d e s i g n e d t o r e s o l v e 
a l l i s s u e s r a i s e d o r r a i s a b l e i n t h i s m a t t e r . S p e c i f i c a l l y , t h e p a r t i e s agree 
t h a t SAIF's d e n i a l " s h a l l remain i n f u l l f o r c e and e f f e c t " and t h a t c l a i m a n t ' s 
c l a i m s a g a i n s t t h e a l l e g e d employers and i n s u r e r s " s h a l l be d i s m i s s e d w i t h 
p r e j u d i c e . " 

The agreement f u r t h e r p r o v i d e s t h a t an amended o r d e r f i n d i n g D i e t Centers 
o f Eugene t o be a noncomplying employer because Farmers had f a i l e d t o n o t i f y t h e 
Department p u r s u a n t t o ORS 656.419 s h a l l s t a n d . Page 9. Under such c i r c u m 
s t a n c e s , t h e s e t t l e m e n t d e c l a r e s t h a t t h e i n d i v i d u a l s d o i n g b u s i n e s s as D i e t 
C e n t e r s o f Eugene a r e a noncomplying employer. The agreement s t a t e s t h a t t h e s e 
i n d i v i d u a l s s h a l l be a l l o w e d t o l i t i g a t e t h e w o r k e r s ' compensation i n s u r a n c e 
coverage q u e s t i o n w i t h Farmers s h o u l d l i t i g a t i o n be i n s t i t u t e d and, i f i t i s 
d e t e r m i n e d t h a t Farmers s h o u l d have p r o v i d e d coverage and s h o u l d have n o t i f i e d 
t h e Department p u r s u a n t t o ORS 656.419, t h e Department w i l l seek r e c o v e r y f r o m 
Farmers f o r any c o s t s and a d m i n i s t r a t i v e charges a s s o c i a t e d w i t h t h e s e t t l e m e n t 
expended by SAIF o r t h e Department. 

Farmers has n o t executed t h e proposed s e t t l e m e n t . I n f a c t , i t o b j e c t s t o 
t h e s e t t l e m e n t because t h e p a r t i e s agree t o w i t h d r a w t h e i r r e q u e s t s f o r Board 
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r e v i e w , w h i l e s i m u l t a n e o u s l y e f f e c t i v e l y m o d i f y i n g t h e Referee's o r d e r i n a man
ner "which i s d e s i g n e d t o be p r e j u d i c i a l t o one o r two p a r t i e s i n l a t e r l i t i g a 
t i o n . " 

I n r e p l y t o Farmers' response, c l a i m a n t and SAIF r e p r e s e n t t h a t t h e a g r e e 
ment i s i n t e n d e d t o have no e f f e c t o f any k i n d upon Farmers' i n t e r e s t s . The 
o t h e r p a r t i e s t o t h e s e t t l e m e n t agree w i t h c l a i m a n t ' s and SAIF's r e p r e s e n t a 
t i o n s . S p e c i f i c a l l y , t h e a l l e g e d noncomplying employer ( D i e t C e n t e r s o f Eugene) 
s t a t e s t h a t Farmers' p a r t i c i p a t i o n i s unnecessary, w h i l e i t i s t h e p o s i t i o n o f 
t h e Department t h a t t h e s e t t l e m e n t " a f f i r m s t h e Referee's d e t e r m i n a t i o n r e g a r d 
i n g SAIF as t h e i n s u r e r and Farmers as w e l l . " 

P u r s u a n t t o t h e s e t t l e m e n t , c l a i m a n t , SAIF, t h e a l l e g e d n o n c o m p l y i n g em
p l o y e r , and t h e Department agree t o w i t h d r a w t h e i r r e s p e c t i v e r e q u e s t s f o r Board 
r e v i e w . We have approved t h e agreement, t h e r e b y f u l l y and f i n a l l y r e s o l v i n g 
t h i s m a t t e r . I n g r a n t i n g t h i s a p p r o v a l , we w i s h t o emphasize t h a t t h i s a c t i o n 
s h o u l d n o t be i n t e r p r e t e d as a d e c i s i o n , e i t h e r expressed o r i m p l i e d , c o n c e r n i n g 
any i s s u e p e r t a i n i n g t o Farmers I n s u r a n c e t h a t i s e i t h e r c o n t r a r y t o o r i n c o n 
s i s t e n t w i t h d e c i s i o n s r e n d e r e d by t h e Referee. I n s t e a d , o ur a p p r o v a l i s s o l e l y 
d e s i g n e d t o r e s o l v e any and a l l i s s u e s pending between t h e p a r t i e s who have exe
c u t e d t h e s e t t l e m e n t . Since t h o s e p a r t i e s a r e t h e o n l y p a r t i e s t o have r e q u e s t 
ed r e v i e w and because t h e y have w i t h d r a w n t h e i r r e s p e c t i v e r e q u e s t s p u r s u a n t t o 
t h e s e t t l e m e n t , we d i s m i s s t h e r e q u e s t f o r Board r e v i e w w i t h p r e j u d i c e . 

I T IS SO ORDERED. 

October 16, 1991 C i t e as 43 Van N a t t a 2342 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD H. HOWARD, Claimant 

WCB Case Nos. 89-24929, 89-24923, 90-10529 & 90-10528 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f A r b i t r a t o r 
H a r r i ' s o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m 
f o r a t h o r a c i c and lumbar back c o n d i t i o n ; and (2) u p h e l d t h e Fireman's Fund 
I n s u r a n c e ' s d e n i a l o f an a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . C l a i m a n t has 
moved f o r an o r d e r d i s m i s s i n g L i b e r t y Northwest's r e q u e s t f o r Board r e v i e w con
t e n d i n g t h a t t h e r e q u e s t f o r r e v i e w seeks r e v i e w based on e r r o r s i n t h e f i n d i n g s 
o f f a c t w h i c h exceeds t h e Board's scope o f r e v i e w i n a r b i t r a t i o n p r o c e e d i n g s 
under ORS 656.307. On r e v i e w , t h e i s s u e s a r e s t a n d a r d o f r e v i e w and r e s p o n s i 
b i l i t y . We deny c l a i m a n t ' s m o t i o n t o d i s m i s s , and a f f i r m . 

FINDINGS OF FACT 

The Board a d o p t s t h e A r b i t r a t o r ' s F i n d i n g s o f Fact w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t f i l e d c l a i m s w i t h two i n s u r e r s , L i b e r t y N o r t h w e s t and Fireman's 
Fund, c o n c e r n i n g r e s p o n s i b i l i t y f o r h i s neck and low back c o n d i t i o n . On Novem
ber 9, 1989, L i b e r t y N orthwest i s s u e d i t s r e s p o n s i b i l i t y d e n i a l and, on December 
7, 1989, Fireman's Fund i s s u e d i t s r e s p o n s i b i l i t y d e n i a l . (Exs. 49 & 5 2 - 1 ) . I n 
December 1989, c l a i m a n t f i l e d r e q u e s t s f o r h e a r i n g c h a l l e n g i n g t h e d e n i a l s 
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i s s u e d by L i b e r t y Northwest and Fireman's Fund. The i n s u r e r s conceded compens
a b i l i t y and an Order D e s i g n a t i n g Paying Agent, p u r s u a n t t o ORS 656.307, i s s u e d 
on May 15, 1990. The Order D e s i g n a t i n g Paying Agent d i r e c t e d Fireman's Fund t o 
pay c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y . On June 25, 1990, a h e a r i n g c o n c e r n 
i n g t h e i n s u r e r ' s d e n i a l s was convened and c o n t i n u e d . On August 23, 1990, p u r 
s u a n t t o t h e ".307" o r d e r , an a r b i t r a t i o n h e a r i n g was h e l d b e f o r e a Refere e . 
That h e a r i n g was convened i n c o n s o l i d a t i o n w i t h t h e June 25, 1990 c o n t i n u e d 
h e a r i n g . On December 4, 1990, t h e Referee, a c t i n g as an a r b i t r a t o r , f o u n d 
L i b e r t y N o r t h w e s t r e s p o n s i b l e f o r t h e c l a i m . 

CONCLUSIONS OF LAW AND OPINION 
P r e l i m i n a r y M a t t e r s 

I n i t s b r i e f , L i b e r t y Northwest argues t h a t t h e Board l a c k e d a u t h o r i t y t o 
convene an a c c e l e r a t e d h e a r i n g on t h i s m a t t e r on June 25, 1990. As we concluded 
i n John K. French, 43 Van N a t t a 836 (1991), t h e r e i s no s t a t u t o r y p r o v i s i o n t h a t 
p r o h i b i t s t h e Board f r o m r e s c h e d u l i n g o r a c c e l e r a t i n g t h e d a t e o f a h e a r i n g , 
p r o v i d e d t h a t i t g i v e s 10 days p r i o r n o t i c e o f t h e t i m e and p l a c e t o a l l p a r t i e s 
i n i n t e r e s t by m a i l . See ORS 656.283(5). F u r t h e r m o r e , t h e Board i s charged 
w i t h o v e r a l l r e s p o n s i b i l i t y t o r e f e r a r e q u e s t f o r h e a r i n g t o a Ref e r e e f o r 
d e t e r m i n a t i o n as e x p e d i t i o u s l y as p o s s i b l e , and t h a t h e a r i n g i s t o be scheduled 
f o r a d a t e n o t more t h a n 90 days a f t e r t h e r e c e i p t by t h e Board o f t h e r e q u e s t 
f o r h e a r i n g , e x c e p t i n e x t r a o r d i n a r y c i r c u m s t a n c e s . ORS 6 5 6 . 2 8 3 ( 4 ) . A c c o r d 
i n g l y , we c o n c l u d e t h a t t h e p a r t i e s i n t h e p r e s e n t case were g i v e n t i m e l y n o t i c e 
and t h a t t h e h e a r i n g convened on June 25, 1990, was p r o c e d u r a l l y l e g a l and 
p r o p e r . See John K. French, supra. 

C l a i m a n t has moved f o r an o r d e r d i s m i s s i n g L i b e r t y N o r t h w e s t ' s r e q u e s t f o r 
Board r e v i e w . C l a i m a n t argues t h a t because L i b e r t y N o r t h w e s t ' s b r i e f r a i s e s 
arguments based o n l y on a l l e g e d e r r o r s i n t h e A r b i t r a t o r ' s f i n d i n g s o f f a c t , t h e 
p r e s e n t case i s u n r e v i e w a b l e . We deny c l a i m a n t ' s m o t i o n f o r t h e f o l l o w i n g 
r e a s o n . 

F o l l o w i n g t h e issuance o f an o r d e r d e s i g n a t i n g a p a y i n g agent under ORS 
656.307, t h e D i r e c t o r s h a l l r e q u e s t t h e Board t o a p p o i n t a R e f e r e e t o a c t as an 
a r b i t r a t o r t o d e t e r m i n e t h e r e s p o n s i b l e p a y i n g p a r t y . An A r b i t r a t o r ' s o r d e r i s 
f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on whic h a copy o f t h e o r d e r i s 
m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 
656.295. The d e t e r m i n a t i o n o f t h e a r b i t r a t o r may be r e v i e w e d by t h e Board, and 
t h e n t h e C o u r t o f Appeals, w i t h i n t h e same p e r i o d o f t i m e as p r o v i d e d f o r r e v i e w 
o f an o r d e r a f t e r h e a r i n g . ORS 656.307(2). Review o f t h e d e t e r m i n a t i o n o f t h e 
a r b i t r a t o r by t h e Board and t h e Court o f Appeals i s l i m i t e d t o q u e s t i o n s o f law 
and i s n o t t h e r e a f t e r s u b j e c t t o r e v i e w by any o t h e r c o u r t o r a d m i n i s t r a t i v e 
body. I d ; see A n a s t a s i s S a m o j l o v s k i , 40 Van N a t t a 1815 ( 1 9 8 8 ) . 

Here, L i b e r t y Northwest t i m e l y c o m p l i e d w i t h t h e a f o r e m e n t i o n e d s t a t u t o r y 
r e q u i r e m e n t s i n r e q u e s t i n g Board r e v i e w o f t h e o r d e r i s s u e d by t h e Referee a c t 
i n g as t h e A r b i t r a t o r . C laimant has n o t c r o s s - r e q u e s t e d r e v i e w a l l e g i n g t h a t 
q u e s t i o n s e x i s t c o n c e r n i n g h i s c l a i m , as d e f i n e d i n ORS 65 6 . 7 0 4 ( 3 ) . See John L. 
Ri q q s , I I I , 42 Van N a t t a 2816, 2817 (1990). T h e r e f o r e , t h e scope o f o u r r e v i e w 
i s d e t e r m i n e d n o t by t h e p a r t i e s ' b r i e f s , b u t by s t a t u t o r y law p u r s u a n t t o ORS 
65 6 . 3 0 7 ( 2 ) . A c c o r d i n g l y , we proceed t o r e v i e w t h e A r b i t r a t o r ' s o r d e r s o l e l y on 
q u e s t i o n s o f law. ORS 656.307(2). 

R e s p o n s i b i l i t y 

The A r b i t r a t o r f i r s t c oncluded t h a t t h e law, as i t e x i s t e d p r i o r t o t h e 
1990 l e g i s l a t i v e amendments, a p p l i e d t o t h i s m a t t e r . A c c o r d i n g l y , t h e A r b i t r a 
t o r a p p l i e d t h e " l a s t i n j u r i o u s exposure r u l e , " and found t h a t c l a i m a n t ' s 
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employment, i n s u r e d by L i b e r t y N orthwest, had i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m - a n t ' s c u r r e n t low back and neck c o n d i t i o n . I n t h e a l t e r n a t i v e , t h e A r b i 
t r a t o r c o n c l u d e d t h a t even i f t h e law, as amended by Oregon Laws 1990 ( S p e c i a l 
S e s s i o n ) , C h a p t e r 2, a p p l i e d , L i b e r t y Northwest remains r e s p o n s i b l e because, 
d u r i n g t h e employment p e r i o d when L i b e r t y Northwest was t h e i n s u r e r on r i s k , 
c l a i m a n t e x p e r i e n c e d an i d e n t i f i a b l e " i n c i d e n t " w i t h o b j e c t i v e s i g n s and symp
toms t o q u a l i f y as a new " i n j u r y " under amended ORS 656.005( 7 ) . 

The m a t t e r on r e v i e w f o l l o w s an a r b i t r a t i o n p r o c e e d i n g b e f o r e an a r b i t r a 
t o r . The ".307" o r d e r w h i c h i n i t i a t e d t h e a r b i t r a t i o n p r o c e e d i n g i s s u e d on May 
15, 1990, t h e ".307" o r d e r was r e c e i v e d by t h e Board on May 16, 1990, and t h e 
a r b i t r a t i o n p r o c e e d i n g convened on August 23, 1990. Inasmuch as t h e ".307" 
o r d e r was r e c e i v e d a f t e r May 1, 1990 and s i n c e t h e a r b i t r a t i o n p r o c e e d i n g was 
convened a f t e r J u l y 1, 1990, t h e 1990 amendments t o ORS Chapter 656 a p p l y 
r e t r o a c t i v e l y t o t h e d e t e r m i n a t i o n o f r e s p o n s i b i l i t y . See Oregon Laws 1990, 
S p e c i a l S e s s i o n , Chapter 2 54; I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) ; 
C o n c e t t a M. Crowder, 43 Van N a t t a 1741 ( 1 9 9 1 ) ; Timothy R. Schroeder, 41 Van 
N a t t a 568 (1989) . 

The c u r r e n t v e r s i o n o f Chapter 656 s t a t e s t h a t when a wor k e r s u s t a i n s a 
compensable i n j u r y , t h e r e s p o n s i b l e employer s h a l l remain r e s p o n s i b l e f o r f u t u r e 
compensable m e d i c a l s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i 
t i o n u n l e s s t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con
d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same c o n d i t i o n s h a l l be p r o c e s s e d as a new 
i n j u r y c l a i m by t h e subsequent employer. Oregon Laws 1990, S p e c i a l S e s s i o n , 
Chapter 2 49. There i s no e x p l i c i t r e l i a n c e on t h e l a s t i n j u r i o u s e x posure 
r u l e i n o r d e r t o d e t e r m i n e r e s p o n s i b i l i t y . 

Inasmuch as t h e A r b i t r a t o r a l t e r n a t i v e l y a p p l i e d t h e s t a n d a r d o f p r o o f i n 
e f f e c t s i n c e t h e 1990 amendments t o Chapter 656, we f i n d t h e A r b i t r a t o r a p p l i e d 
t h e a p p l i c a b l e law. Moreover, we f u r t h e r conclude t h a t t h e A r b i t r a t o r c o r r e c t l y 
a p p l i e d t h a t law t o t h e f a c t s t h a t he found. A c c o r d i n g l y , we f i n d no l e g a l 
e r r o r . 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d December 4, 1990 i s a f f i r m e d . 

O ctober 17, 1991 C i t e as 43 Van N a t t a 2344 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. ARCHIBALD, Claimant 

Own M o t i o n No. 89-0423M 
SECOND OWN MOTION ORDER ON RECONSIDERATION 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our September 18, 1991 Own M o t i o n 
Order on R e c o n s i d e r a t i o n t h a t d e n i e d h i s r e q u e s t f o r t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n on t h e ground t h a t he was n o t i n t h e work f o r c e a t t h e t i m e o f knee 
s u r g e r y i n A p r i l 1989. C l a i m a n t submits an a f f i d a v i t a v e r r i n g t h a t , b e f o r e t h e 
s u r g e r y , he founded a m i n i n g b u s i n e s s and f i l e d s e v e r a l m i n i n g c l a i m s w i t h t h e 
i n t e n t o f w o r k i n g t h o s e c l a i m s a f t e r h i s m e d i c a l r e l e a s e f o l l o w i n g s u r g e r y . 

I n o r d e r t o q u a l i f y f o r t h e payment o f temporary d i s a b i l i t y c o mpensation 
under o u r own m o t i o n a u t h o r i t y , c l a i m a n t must be i n t h e work f o r c e a t t h e t i m e 
o f t h e s u r g e r y . See Fred L o t f i , 43 Van N a t t a 430 (1 9 9 1 ) . C l a i m a n t i s deemed t o 
be i n t h e work f o r c e i f , a l t h o u g h he i s n o t a c t i v e l y w o r k i n g , he i s w i l l i n g t o 
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work and making r e a s o n a b l e e f f o r t s t o o b t a i n work. Dawkins v. P a c i f i c Motor 
T r u c k i n g , 308 Or 254, 258 (19 8 9 ) . 

I t i s u n d i s p u t e d t h a t c l a i m a n t founded a m i n i n g company and f i l e d m i n i n g 
c l a i m s b e f o r e t h e A p r i l 1989 s u r g e r y . I t i s a l s o u n d i s p u t e d t h a t he f i l e d t h e 
m i n i n g c l a i m s w i t h t h e i n t e n t o f w o r k i n g t h o s e c l a i m s a f t e r h i s m e d i c a l r e l e a s e 
f o l l o w i n g s u r g e r y . Indeed, f o l l o w i n g h i s m e d i c a l r e l e a s e f o r work, he began 
managing and w o r k i n g f o r h i s company. Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t , 
a t t h e t i m e o f s u r g e r y , c l a i m a n t was w i l l i n g t o work and making r e a s o n a b l e 
e f f o r t s t o o b t a i n work. We f i n d t h a t c l a i m a n t was i n t h e work f o r c e and t h e r e 
f o r e q u a l i f i e s f o r t h e payment o f temporary d i s a b i l i t y compensation. See Fred 
L p j t f i , s u p r a ; Dawkins v. P a c i f i c Motor T r u c k i n g , supra. 

A c c o r d i n g l y , o ur September 18, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , inasmuch as we f i n d t h a t c l a i m a n t ' s compensable i n j u r y has worsened r e 
q u i r i n g s u r g e r y , c l a i m a n t ' s c l a i m i s reopened f o r t h e payment o f t e m p o r a r y d i s 
a b i l i t y compensation b e g i n n i n g t h e d a t e he was h o s p i t a l i z e d f o r s u r g e r y . SAIF 
s h a l l c o n t i n u e p a y i n g temporary t o t a l d i s a b i l i t y compensation u n t i l one o f t h e 
f o l l o w i n g e v e n t s o c c u r s : (1) c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and t h e c l a i m i s 
c l o s e d ; ( 2 ) c l a i m a n t r e t u r n s t o r e g u l a r o r m o d i f i e d work; (3) t h e a t t e n d i n g 
p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r employment; o r 
(4) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o modi
f i e d work, such employment i s o f f e r e d i n w r i t i n g t o c l a i m a n t and c l a i m a n t f a i l s 
t o b e g i n such employment. Claimant's a t t o r n e y i s a l l o w e d an approved f e e i n t h e 
amount o f 25 p e r c e n t o f t h e i n c r e a s e d temporary d i s a b i l i t y compensation awarded 
under t h i s o r d e r , n o t t o exceed $1,050, payable by SAIF d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . See OAR 438-15-010(4). Reimbursement from t h e Reopened Claims Re
se r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i 
s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by SAIF p u r s u a n t t o 
OAR 438-12-055. 

I T IS SO ORDERED. 

October 18, 1991 C i t e as 43 Van N a t t a 2345 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JEAN M. BATES, Claimant 
WCB Case No. 89-13041 

ORDER DENYING RECONSIDERATION 
C l a u d e t t e L. Yost, C l a i m a n t A t t o r n e y 
Cowling & H e y s e l l , Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s abatement o f our October 8, 1991 Order on Review t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r her p s y c h o l o g 
i c a l c o n d i t i o n . We t r e a t c l a i m a n t ' s r e q u e s t as one f o r r e c o n s i d e r a t i o n under 
OAR 438-11-035. 

The Board's r u l e r e q u i r e s t h a t a r e q u e s t f o r r e c o n s i d e r a t i o n i n c l u d e a 
c o n c i s e s t a t e m e n t o f t h e reason r e c o n s i d e r a t i o n i s r e q u e s t e d . OAR 438-11-035. 
Here, t h e i n s u r e r has f a i l e d t o comply w i t h t h e r u l e as i t has p r o v i d e d no 
re a s o n f o r i t s r e c o n s i d e r a t i o n r e q u e s t . A d d i t i o n a l l y , we n o t e t h a t OAR 438-05-
0 4 6 ( 2 ) ( a ) and (b) p r o v i d e t h a t c o p i e s o f any documents d e l i v e r e d f o r f i l i n g 
u nder t h e Board r u l e s must be m a i l e d t o t h e o t h e r p a r t i e s . I n t h i s case, t h e 
i n s u r e r has a p p a r e n t l y n o t p r o v i d e d c l a i m a n t w i t h a copy o f i t s r e q u e s t f o r r e 
c o n s i d e r a t i o n . 
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For t h e reasons enumerated above, we deny t h e i n s u r e r ' s r e q u e s t f o r r e c o n 
s i d e r a t i o n . We adhere t o our October 8, 1991 o r d e r . The p a r t i e s ' r i g h t s o f 
app e a l s h a l l c o n t i n u e t o r u n from t h e dat e o f our October 8, 1991 o r d e r . 

I T I S SO ORDERED. 

October 18, 1991 C i t e as 43 Van N a t t a 2346 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID J . DEERIN6, Claimant 

WCB Case No. 90-00730 
ORDER ON RECONSIDERATION 

Douglas D. Hagen, Claimant A t t o r n e y 
W a l lace & K l o r , Defense A t t o r n e y s 

On September 18, 1991, we abated our August 27, 1991 Order on Review t h a t 
f o u n d t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was u n t i m e l y f i l e d . We t o o k t h i s 
a c t i o n i n l i g h t o f our d i s c o v e r y o f an envelope i n t h e r e c o r d w h i c h b o r e a p o s t 
mark d a t e o f Jan u a r y 8, 1990. Our d i s c o v e r y o f t h e envelope c o n t r a v e n e d t h a t 
p o r t i o n o f o u r o r d e r on r e v i e w which concluded t h a t t h e r e was no e v i d e n c e o f an 
envel o p e o r postmark i n d i c a t i n g t h e d a t e on which c l a i m a n t m a i l e d h i s r e q u e s t 
f o r h e a r i n g . Having r e c e i v e d a d d i t i o n a l w r i t t e n memoranda f r o m t h e p a r t i e s , we 
procee d w i t h o u r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e e x c e p t i o n o f h i s 
f i n d i n g t h a t t h e 1981 i n j u r y was a m a t e r i a l c o n t r i b u t i n g f a c t o r t o t h e need f o r 
c h i r o p r a c t i c t r e a t m e n t i n 1989. I n a d d i t i o n , we add t h e f o l l o w i n g supplement. 

We t a k e o f f i c i a l n o t i c e o f t h e f a c t t h a t t h e envelope c o n t a i n i n g 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g was postmarked January 8, 1990. 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r Order on Review, we concluded t h a t c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g was n o t t i m e l y f i l e d and c l a i m a n t had n o t shown good cause f o r h i s f a i l 
u r e t o t i m e l y f i l e . F o l l o w i n g t h e issuance o f our Order on Review, we d i s c o v 
e r e d a postmarked e n v e l o p e t h a t c o n t a i n e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g and was 
r e l e v a n t t o t h e i s s u e o f t i m e l y f i l i n g . Under t h e c i r c u m s t a n c e s , we r e c o n s i d e r 
our d e c i s i o n on t h e i s s u e o f t i m e l i n e s s o f f i l i n g o f c l a i m a n t ' s h e a r i n g r e q u e s t . 

ORS 656.319(1) r e q u i r e s " f i l i n g " o f a r e q u e s t f o r h e a r i n g w i t h i n 60 days 
o f n o t i f i c a t i o n o f a d e n i a l , and ORS 656.283(3) p r o v i d e s t h a t a r e q u e s t f o r 
h e a r i n g "may be made by any w r i t i n g . . .mailed t o t h e bo a r d . " I n accordance w i t h 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) , i f a r e q u e s t f o r h e a r i n g i s accomplished by m a i l i n g , i t 
s h a l l be presumed t h a t t h e r e q u e s t was m a i l e d on t h e d a t e shown on a r e c e i p t f o r 
r e g i s t e r e d o r c e r t i f i e d m a i l b e a r i n g t h e stamp o f t h e U n i t e d S t a t e s P o s t a l Ser
v i c e showing t h e d a t e o f m a i l i n g . I f t h e r e q u e s t i s n o t m a i l e d by r e g i s t e r e d o r 
c e r t i f i e d m a i l and t h e r e q u e s t i s a c t u a l l y r e c e i v e d by t h e Board a f t e r t h e d a t e 
f o r f i l i n g , i t s h a l l be presumed t h a t t h e m a i l i n g was u n t i m e l y u n l e s s t h e f i l i n g 
p a r t y e s t a b l i s h e s t h a t t h e m a i l i n g was t i m e l y . I d . 

Here, c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g t h e i n s u r e r ' s d e n i a l was r e 
c e i v e d by t h e Board on e i t h e r January 9, o r January 10, 1990. Because t h e r e 
qu e s t was n o t m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l and January 9 o r J a n u a r y 10 
ar e b o t h more t h a n 60 days a f t e r t h e m a i l i n g d a t e o f t h e i n s u r e r ' s d e n i a l , t h e 
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h e a r i n g r e q u e s t i s presumed u n t i m e l y u n l e s s c l a i m a n t e s t a b l i s h e s t h a t t h e m a i l 
i n g i s t i m e l y . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

The e n v e l o p e c o n t a i n i n g c l a i m a n t ' s h e a r i n g r e q u e s t i s postmarked January 
8, 1990. The r e c o r d e s t a b l i s h e s t h a t t h e i n s u r e r ' s d e n i a l was m a i l e d on Novem
ber 7, 1989. C l a i m a n t had 60 days from t h a t d a t e w i t h i n w h i c h t o f i l e h i s r e 
q u e s t f o r h e a r i n g f r o m t h e d e n i a l . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . The s i x t i e t h day from 
November 7, 1989, was Saturday, January 6, 1990. Because t h e s i x t i e t h day f e l l 
upon a S a t u r d a y , t h e l a s t day f o r f i l i n g o f t h e r e q u e s t f o r h e a r i n g was Monday, 
J a n u a r y 8. ORCP 10A; ORS 174.120; A n i t a L. C l i f t o n , 43 Van N a t t a 1921 (1 9 9 1 ) . 
A c c o r d i n g l y , we conclu d e t h a t t h e envelope from c l a i m a n t b e a r i n g a postmark d a t e 
o f J a n u a r y 8, 1990, e s t a b l i s h e s t h a t t h e r e q u e s t f o r h e a r i n g was t i m e l y f i l e d . 

The i n s u r e r does n o t c o n t e s t our f i n d i n g t h a t t h e envelope c o n t a i n i n g 
c l a i m a n t ' s h e a r i n g r e q u e s t was postmarked January 8, 1990. Ra t h e r , t h e i n s u r e r 
argues t h a t , because t h e Board d i s c o v e r e d t h e postmarked e n v e l o p e , c l a i m a n t has 
n o t e s t a b l i s h e d t h a t t h e m a i l i n g i s t i m e l y . Regardless o f who d i s c o v e r e d t h e 
postmarked e n v e l o p e , t h e f a c t i s t h a t c l a i m a n t ' s t i m e l i n e s s has been p r o v e n and 
c l a i m a n t has met h i s burden o f p r o o f i n t h i s r e g a r d . Inasmuch as c l a i m a n t ' s r e 
q u e s t was t i m e l y f i l e d , we r e i n s t a t e h i s h e a r i n g r e q u e s t and address t h e i s s u e 
r a i s e d by t h e r e q u e s t . 

The R e f e r e e concl u d e d t h a t , a l t h o u g h t h e r e p o r t o f Dr. Gemmer, c l a i m a n t ' s 
t r e a t i n g c h i r o p r a c t o r , was based upon i n c o m p l e t e f a c t s and s h o u l d be g i v e n 
l i t t l e w e i g h t , i t was t h e o n l y m e d i c a l evidence i n t h e r e c o r d and t h e Referee 
was r e q u i r e d t o r e l y upon i t . We d i s a g r e e . 

On November 7, 1989, t h e i n s u r e r d e n i e d c l a i m a n t ' s r e q u e s t f o r a d d i t i o n a l 
m e d i c a l s e r v i c e on t h e ground t h a t c l a i m a n t had an i n t e r v e n i n g o n - t h e - j o b 
i n j u r y . C l a i m a n t bears t h e burden o f p r o v i n g by a preponderance o f t h e evidence 
t h a t h i s 1981 i n j u r y m a t e r i a l l y c o n t r i b u t e s t o h i s c u r r e n t need f o r m e d i c a l 
t r e a t m e n t . F u r t h e r , because c l a i m a n t s u s t a i n e d an i n t e r v e n i n g i n j u r y t o h i s low 
back, t h e r e s o l u t i o n o f t h e c a u s a t i o n i s s u e i n v o l v e s a complex m e d i c a l q u e s t i o n 
w h i c h l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensa
t i o n Dept., 247 Or 420, 426 (1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
106, 109 ( 1 9 8 5 ) . 

Here, c l a i m a n t t e s t i f i e d t h a t , a l t h o u g h he c o n t i n u e d t o e x p e r i e n c e low 
back p a i n f o l l o w i n g h i s 1981 i n j u r y , t h e l a s t t r e a t m e n t he r e c e i v e d f o r t h a t i n 
j u r y was i n Fe b r u a r y 1985. X-rays t a k e n f o l l o w i n g t h e 1981 i n j u r y were " e n t i r e 
l y w i t h i n normal l i m i t s w i t h o u t evidence o f trauma o r c o n g e n i t a l a b n o r m a l i t y . " 

I n December 1987, w h i l e employed w i t h a Washington company, c l a i m a n t a g a i n 
i n j u r e d h i s low back. The c l a i m was accepted and c l a i m a n t f o l l o w e d a d o c t o r ' s 
i n s t r u c t i o n s t o remain i n bed f o r 30 days. C l a i m a n t ' s back p a i n became more i n 
t e n s e f o l l o w i n g t h e 1987 i n c i d e n t . 

I n September 1989, c l a i m a n t t r e a t e d w i t h Dr. Gemmer, c h i r o p r a c t o r , f o r 
headaches, neck p a i n , and low back p a i n r a d i a t i n g i n t o h i s l e g s . C l a i m a n t d i d 
n o t i n f o r m Dr. Gemmer o f h i s 1987 back i n j u r y and Dr. Gemmer d i d n o t r e v i e w 
r e c o r d s o r x - r a y s o f c l a i m a n t ' s 1981 o r 1987 i n j u r i e s . Dr. Gemmer di a g n o s e d 
lumbar s p i n e s t r a i n w i t h d i s k produced p a i n i n t h e h i p and l e g s . Dr. Gemmer 
a l s o r e p o r t e d t h a t c l a i m a n t had a d i s k i n j u r y a t L-5. 

I n May o r June o f 1990, c l a i m a n t i n f o r m e d Dr. Gemmer o f h i s 1987 i n j u r y . 
C l a i m a n t t o l d Dr. Gemmer t h a t t h e 1987 i n j u r y was a " c o n t i n u a t i o n " o f t h e 1981 
i n j u r y . 
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I n June 1990, Dr. Gemmer r e p o r t e d t h a t c l a i m a n t needed c h i r o p r a c t i c c a r e 
a f t e r h i s 1981 a c c i d e n t and d i d n o t r e c e i v e such t r e a t m e n t . Dr. Gemmer f u r t h e r 
r e p o r t e d t h a t t h e t r e a t m e n t c l a i m a n t r e c e i v e d i n h i s o f f i c e was " e x c l u s i v e l y be
cause o f t h i s a c c i d e n t and h i s l o n g t e r m l a c k o f p r o p e r t r e a t m e n t f o r t h a t a c c i 
d e n t . " Dr. Gemmer e s t i m a t e d t h a t c l a i m a n t ' s f u t u r e c h i r o p r a c t i c c a r e w o u l d r e 
q u i r e 35-50 v i s i t s . 

We a r e n o t persuaded by Dr. Gemmer's c o n c l u s o r y r e p o r t t h a t c l a i m a n t ' s 
c u r r e n t need f o r t r e a t m e n t i s r e l a t e d t o h i s compensable 1981 i n j u r y . Dr. 
Gemmer has n o t r e v i e w e d r e c o r d s from e i t h e r t h e 1981 o r 1987 i n j u r y and has n o t 
e x p l a i n e d why he b e l i e v e s c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t i s r e l a t e d t o 
t h e 1981 i n c i d e n t . Moreover, Dr. Gemmer t e s t i f i e d t h a t h i s c o n c l u s i o n was based 
e n t i r e l y upon c l a i m a n t ' s r e p o r t t h a t t h e c o n d i t i o n was r e l a t e d t o t h e 1981 i n 
j u r y a l t h o u g h he c o u l d n o t remember whether c l a i m a n t had i n f o r m e d him t h a t , f r o m 
1985 u n t i l h i s i n j u r y i n 1987, he had not sought any t r e a t m e n t f o r h i s low back. 

Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has f a i l e d t o p r o v e 
t h a t h i s compensable 1981 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t c o n d i 
t i o n . A l t h o u g h we n o t e t h a t Dr. Gemmer's r e p o r t i s t h e o n l y m e d i c a l o p i n i o n i n 
t h e r e c o r d , we d e c l i n e t o r e l y upon Dr. Gemmer's u n p e r s u a s i v e and i n c o m p l e t e r e 
p o r t t o s a t i s f y c l a i m a n t ' s burden o f p r o o f i n t h i s case. ORS 656.266. 

A c c o r d i n g l y , our p r i o r o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as s u p p l e 
mented h e r e i n , we adhere t o and r e p u b l i s h our August 27, 1991 o r d e r . The p a r 
t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

October 18', 1991 C i t e as 43 Van N a t t a 2348 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JEFFRY D. MORGAN, Claimant 

WCB Case No. 90-17473 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r a l e f t c a r p a l t u n n e l syndrome 
(CTS) c o n d i t i o n . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . A f t e r t h e A p r i l 4, 1988 l e f t CTS s u r g e r y , c l a i m a n t ' s n o c t u r n a l numbness 
d i s a p p e a r e d . (Ex. 7-2). A t c l a i m c l o s u r e , c l a i m a n t s u f f e r e d c o n t i n u i n g symp
toms w h i c h i n c l u d e d some a c h i n g i n t h e t h e n a r eminence, some numbness o v e r t h e 
s u r g i c a l i n c i s i o n , and some a c h i n g and te n d e r n e s s over t h e i n c i s i o n . (Ex. 7 - 2 ) . 

A f t e r c l a i m c l o s u r e , c l a i m a n t ' s symptoms worsened. H i s n o c t u r n a l numbness 
r e t u r n e d and he had i n t e r m i t t e n t d aytime numbness and t i n g l i n g i n h i s l e f t hand 
w h i c h i n c r e a s e d w i t h a c t i v i t y . (Exs. 7-5, 7-6, 18-4). C l a i m a n t now s u f f e r s 
f r o m a c h r o n i c c o n d i t i o n w h i c h l i m i t s h i s a b i l i t y t o p e r f o r m hand i n t e n s i v e 
a c t i v i t i e s and t o w i t h s t a n d c o n c u s s i o n , v i b r a t i o n and c o l d exposure i n t h e l e f t 
hand. 
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As a r e s u l t o f h i s compensable CTS c o n d i t i o n , c l a i m a n t e x p e r i e n c e d a symp
t o m a t i c w o r s e n i n g s i n c e t h e J u l y 27, 1988 D e t e r m i n a t i o n Order. T h i s w o r s e n i n g 
was s u p p o r t e d by o b j e c t i v e m e d i c a l f i n d i n g s . As a r e s u l t o f t h i s w o r s e n i n g , 
c l a i m a n t s u s t a i n e d an i n c r e a s e d l o s s o f use o r f u n c t i o n o f h i s l e f t hand. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t r e l i e s on t h e o p i n i o n o f Dr. E l l i s o n , h i s c u r r e n t t r e a t i n g o r t h o 
p e d i s t , t o e s t a b l i s h t h a t h i s CTS c o n d i t i o n had worsened. The Re f e r e e fo u n d 
t h a t no p e r s u a s i v e " o b j e c t i v e f i n d i n g s " s u p p o r t e d Dr. E l l i s o n ' s December 17, 
1990 r e p o r t and, on t h a t b a s i s , found t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h i s 
c o n d i t i o n had worsened. We d i s a g r e e . 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Or Laws 
1990 ( S p e c i a l S e s s i o n ) , Ch 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, 
and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n 
s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 
1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we an a l y z e t h i s m a t t e r under t h e Work
e r s ' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must pr o v e a 
worsened c o n d i t i o n r e s u l t i n g from t h e compensable c o n d i t i o n . ORS 656 . 2 7 3 ( 1 ) ; 
P e r r y v. SAIF, 307 Or 654 (19 8 9 ) . To prove a w o r s e n i n g o f a sc h e d u l e d body 
p a r t , c l a i m a n t must show t h a t he i s more d i s a b l e d , i . e . , has s u s t a i n e d an i n 
c r e a s e d l o s s o f use o r f u n c t i o n o f t h a t body p a r t , e i t h e r t e m p o r a r i l y o r perma
n e n t l y , s i n c e t h e l a s t arrangement o f compensation. ORS 656.214; I n t e r n a t i o n a l 
Paper Co. v. T u r n e r , 304 Or 354 (1 9 8 7 ) , on rem 91 Or App 91 ( 1 9 8 8 ) . F u r t h e r , 
t h e m e d i c a l w o r s e n i n g must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by 
o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

Dr. E l l i s o n gave t h e o n l y o p i n i o n as t o whether c l a i m a n t ' s c o n d i t i o n had 
worsened s i n c e c l a i m c l o s u r e . E l l i s o n found t h a t c l a i m a n t had i n t e r m i t t e n t 
numbness and t i n g l i n g i n t h e l e f t hand and n o c t u r n a l numbness i n t h e l e f t hand. 
(Ex. 1 8 - 4 ) . The r e c o r d shows t h a t a f t e r s u r g e r y and b e f o r e c l a i m c l o s u r e , 
c l a i m a n t o n l y had numbness around t h e i n c i s i o n l i n e , r a t h e r t h a n i n h i s e n t i r e 
l e f t hand. (Ex. 7-2, 7-5, 7-6). A l s o , t h e n o c t u r n a l numbness i n c l a i m a n t ' s 
l e f t hand d i s a p p e a r e d a f t e r h i s s u r g e r y and was n o t r e p o r t e d a g a i n u n t i l March 
1989, w e l l a f t e r c l a i m c l o s u r e . (Exs. 7-2, 7-5, 7-6). On t h e b a s i s o f h i s 
e x a m i n a t i o n and h i s acceptance o f c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s , E l l i s o n 
d e t e r m i n e d t h a t c l a i m a n t ' s l e f t CTS c o n d i t i o n had worsened. (Exs. 18, 2 5 ) . 

Cl a i m a n t argues t h a t h i s s u b j e c t i v e c o m p l a i n t s as r e l i e d on by Dr. E l l i s o n 
i n f o r m u l a t i n g h i s o p i n i o n c o n s t i t u t e " o b j e c t i v e f i n d i n g s " under t h e new law. 
We agree. We have r e c e n t l y concluded t h a t , where a p h y s i c i a n p e r f o r m s a p h y s i 
c a l e x a m i n a t i o n and d e t e r m i n e s t h a t c l a i m a n t does, i n f a c t , s u f f e r f r o m a c o n d i 
t i o n such as numbness, t h e d o c t o r ' s r e p o r t w i l l c o n s t i t u t e m e d i c a l e v i d e n c e sup
p o r t e d by o b j e c t i v e f i n d i n g s . See Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) ; 
Herb R. Davidson, 43 Van N a t t a 1820 (19 9 1 ) . I n t h e absence o f any c o n t r a r y 
m e d i c a l e v i d e n c e , we f i n d t h a t Dr. E l l i s o n ' s o p i n i o n , based on c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s , i s s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t has s u f f e r e d a 
w o r s e n i n g o f h i s l e f t CTS. 
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F u r t h e r m o r e , we n o t e t h a t a compensable w o r s e n i n g i s e s t a b l i s h e d by p r o o f 
t h a t t h e compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened 
c o n d i t i o n , p r o v i d e d t h a t no o f f - t h e - j o b i n j u r y i s t h e m a j or c o n t r i b u t i n g cause 
o f t h e c o n d i t i o n . ORS 656.273( 1 ) ; Robert E. Leatherman, 43 Van N a t t a 1678 
(1 9 9 1 ) . SAIF does n o t c o n t e n d , and t h e r e i s no ev i d e n c e , t h a t any o f f - t h e - j o b 
i n j u r y i s t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s worsened c o n d i t i o n . I n 
f a c t , Dr. E l l i s o n s t a t e d t h a t t h e o r i g i n a l o c c u p a t i o n a l exposure was t h e m a j o r 
c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . (Ex. 2 5 - 1 ) . 

We f u r t h e r c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d a l o s s o f use o r f u n c t i o n 
o f h i s l e f t hand s i n c e c l a i m c l o s u r e . Claimant d i d n o t r e c e i v e any award o f 
permanent p a r t i a l d i s a b i l i t y a t c l a i m c l o s u r e . T h e r e f o r e , as a m a t t e r o f law, 
c l a i m a n t had no l o s s o f use o r f u n c t i o n a t t h a t t i m e . Dr. E l l i s o n o p i n e d t h a t , 
as a r e s u l t o f t h e o r i g i n a l o c c u p a t i o n a l exposure, c l a i m a n t now s u f f e r s f r o m a 
c h r o n i c c o n d i t i o n w h i c h l i m i t s h i s a b i l i t y t o p e r f o r m hand i n t e n s i v e a c t i v i t i e s 
and t o w i t h s t a n d c o n c u s s i o n , v i b r a t i o n and c o l d exposure. (Ex. 2 5 ) . T h i s o p i n 
i o n i s u n r e b u t t e d . Hence, c l a i m a n t has met h i s burden o f p r o o f . 

F i n a l l y , SAIF argues t h a t , a l t h o u g h t h e D e t e r m i n a t i o n Order d i d n o t award 
any permanent d i s a b i l i t y , t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t had permanent 
r e s i d u a l s a t c l o s u r e t h a t account f o r h i s c u r r e n t symptoms. SAIF f u r t h e r argues 
t h a t t h e s e c u r r e n t symptoms a r e m e rely a waxing and waning and as such do n o t 
c o n s t i t u t e a compensable a g g r a v a t i o n . However, because c l a i m a n t d i d n o t r e c e i v e 
a p r i o r award, he need n o t e s t a b l i s h t h a t t h e w o r s e n i n g was i n excess o f any 
d i s a b i l i t y f o r w h i c h he was p r e v i o u s l y compensated. See ORS 6 5 6 . 2 7 3 ( 8 ) ; L o u i s 
A. Duchene, 41 Van N a t t a 2399 (1 9 8 9 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e i s $3,100, t o be 
p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 23, 1991 i s r e v e r s e d . The SAIF C o r p o r a 
t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s c o u n s e l i s 
awarded an assessed a t t o r n e y f e e o f $3,100, payable by SAIF. 

October 18, 1991 C i t e as 43 Van N a t t a 2350 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. SLOVER, Claimant 
WCB Case No. 90-15196 

ORDER ON REVIEW 
B l a c k , Chapman & Webber, Cla i m a n t A t t o r n e y s 

Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Brown's o r d e r t h a t : 
(1) awarded 19 p e r c e n t (60.8 degrees) unscheduled permanent d i s a b i l i t y f o r a low 
back i n j u r y , whereas a D e t e r m i n a t i o n Order awarded 20 p e r c e n t (64 d e g r e e s ) ; and 
(2) d e c l i n e d t o award an assessed a t t o r n e y f e e f o r c l a i m a n t ' s a l l e g e d l y s u ccess
f u l d e f e n s e t o t h e s e l f - i n s u r e d employer's c o n t e n t i o n t h a t t h e D e t e r m i n a t i o n 
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Order award s h o u l d be reduced. On r e v i e w , t h e i s s u e s a r e e x t e n t o f d i s a b i l i t y 
and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . The May 8, 1990 D e t e r m i n a t i o n Order awarded 20 p e r c e n t u n scheduled perma
ne n t d i s a b i l i t y and no scheduled permanent d i s a b i l i t y . (Ex. 3 8 ) . The employer 
c r o s s - p e t i t i o n e d f o r a h e a r i n g v i a i t s "supplemental response t o i s s u e s " d a t e d 
O c t o b e r 3 1 , 1990, i n wh i c h i t contended t h a t t h e D e t e r m i n a t i o n Order award o f 
permanent d i s a b i l i t y was e x c e s s i v e . A t h e a r i n g , t h e employer r e q u e s t e d t h a t t h e 
Re f e r e e decrease c l a i m a n t ' s unscheduled d i s a b i l i t y award and o f f s e t any sched
u l e d d i s a b i l i t y t h e Referee m i g h t award a g a i n s t t h i s decrease. ( T r . 2 ) . The 
Re f e r e e decreased t h e unscheduled d i s a b i l i t y t o 19 p e r c e n t , awarded 5 p e r c e n t 
s c h e d u l e d d i s a b i l i t y , and a l l o w e d t h e r e q u e s t e d o f f s e t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g c o r r e c t i o n and supplemen
t a t i o n . 

Because c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e J u l y 1 , 1990, we a p p l y 
t h e w o r k e r s ' compensation law i n e x i s t e n c e p r i o r t o i t s amendment by t h e L e g i s 
l a t u r e on May 7, 1990. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2, Sec. 54(3) 
S p e c i f i c a l l y , we a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e May 8, 1990 
D e t e r m i n a t i o n Order. Former OAR 436-35-001 e t sea. (WCD Admin Order 7-1988). 
Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s un
sc h e d u l e d permanent d i s a b i l i t y . We not e t h a t , a l t h o u g h t h e R e f e r e e a p p l i e d t h e 
c o r r e c t s t a n d a r d s , he i n c o r r e c t l y s t a t e d t h a t t h e law as amended i n 1990 a p p l i e d 
t o t h i s case. 

R e l y i n g on a r e p o r t from Dr. Grant, t r e a t i n g p h y s i c i a n , c l a i m a n t argues 
t h a t he i s e n t i t l e d t o an a d a p t a b i l i t y v a l u e o f 6. However, we do n o t f i n d t h i s 
r e p o r t p e r s u a s i v e . The Referee found c l a i m a n t n o t c r e d i b l e . Dr. Gr a n t ' s o p i n 
i o n i s based on c l a i m a n t ' s s u b j e c t i v e symptoms and r e s t r i c t i o n s , w h i c h a r e n o t 
r e l i a b l e . F u r t h e r , Dr. Grant's o p i n i o n was i s s u e d t h r e e weeks b e f o r e c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y . T h e r e f o r e , we are n o t persuaded t h a t , as o f c l a i m a n t ' s 
m e d i c a l l y s t a t i o n a r y d a t e , h i s l i m i t a t i o n exceeded l i g h t d u t y work. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 3, 1991, as r e c o n s i d e r e d J anuary 30, 
1991, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
WALDEN J . BEEBE, Claimant 

WCB Case Nos. 90-10539, 90-12292, 90-05832, 90-07913, 89-25231 & 90-07288 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 
C h a r l e s Cheek ( S a i f ) , Defense A t t o r n e y 

Cummins, e t a l . , Defense A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 
Pamela S c h u l t z , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

EBI Companies r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Brazeau's o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back 
c o n d i t i o n ; and (2) u p h e l d d e n i a l s o f c l a i m a n t ' s "new i n j u r y " c l a i m s f o r t h e same 
c o n d i t i o n i s s u e d by L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n , and t h e SAIF Corpo
r a t i o n on b e h a l f o f BB & L C u t t e r s , P.J.'s Logging and P i t t s L o g g i n g . I n h i s 
r e s p o n d e n t ' s b r i e f , c l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t 
d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r EBI's a l l e g e d l y un
r e a s o n a b l e d e n i a l . C l a i m a n t a l s o contends t h a t t h e Referee e r r e d i n a n a l y z i n g 
t h i s case under t h e 1990 amendments t o t h e Workers' Compensation Law. The 
i s s u e s on r e v i e w a r e a p p l i c a b l e law, c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , p e n a l t i e s 
and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g c o r r e c t i o n . 
C l a i m a n t ' s i n j u r y w i t h Western Timber C u t t e r s o c c u r r e d on March 1, 1986, n o t 
1990. 

A p p l i c a b l e Law 

We a f f i r m and adopt t h e Referee's r u l i n g on t h i s i s s u e w i t h t h e f o l l o w i n g 
comment. 

The " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n SB 1197, S e c t i o n 5 4 ( 2 ) , does 
n o t a p p l y i n t h i s case because t h e h e a r i n g was convened a f t e r J u l y 1, 1990. I n 
a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. SB 1197, S e c t i o n 5 4 ( 3 ) . The 
Re f e r e e , t h e r e f o r e , a p p l i e d t h e 1990 amendments t o t h e Workers' Compensation 
Law. Or Laws 1990, ch. 2, 54(1) and ( 2 ) . 

Because t h e h e a r i n g was f i r s t scheduled f o r A p r i l 19, 1990, e v i d e n c e i n 
t h e case was i n i t i a l l y d eveloped under t h e assumption t h a t t h e o l d law would 
a p p l y . On r e v i e w , c l a i m a n t argues t h a t a p p l i c a t i o n o f t h e new law r e q u i r e s him 
t o p r o v e h i s case by a h i g h e r s t a n d a r d which c o u l d n o t have been a n t i c i p a t e d a t 
t h e t i m e t h e body o f e v i d e n c e was developed. He argues t h a t t h i s r e s u l t w o u l d 
be a b s u r d and u n r e a s o n a b l e and, on t h i s b a s i s , contends t h a t t h e new law s h o u l d 
n o t be a p p l i e d . See I d a M. Walker, 43 Van N a t t a 1402 (1 9 9 1 ) . 

We a r e n o t persuaded by c l a i m a n t ' s argument. The h e a r i n g i n t h i s case was 
postponed and r e s e t on June 25, 1990. Thus, c l a i m a n t had more t h a n one month t o 
f u r t h e r d e v e l o p t h e e v i d e n c e i n t h e case i n response t o t h e new law. F u r t h e r 
more, i f c l a i m a n t r e q u i r e d more t i m e t o develop t h e case, he c o u l d have r e 
q u e s t e d a postponement o r a l a t e r h e a r i n g d a t e . He d i d n e i t h e r . Under t h e s e 
c i r c u m s t a n c e s , a p p l i c a t i o n o f t h e new law would n o t produce an absu r d o r u n j u s t 
r e s u l t , o r c l e a r l y be i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e 
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w o r k e r s ' compensation law. I d . A c c o r d i n g l y , we c o n c l u d e t h a t t h e R eferee 
c o r r e c t l y a n a l y z e d t h i s case under t h e new law. 

C o m p e n s a b i l i t y 

We a f f i r m and adopt t h e Referee's o r d e r on t h i s i s s u e w i t h t h e f o l l o w i n g 
comment. 

The R eferee c o r r e c t l y a p p l i e d t h e a g g r a v a t i o n a n a l y s i s s e t f o r t h i n Edward 
D. Lucas, 41 Van N a t t a 2275 (1989). See Lerov Frank. 43 Van N a t t a 1950 ( 1 9 9 1 ) . 
C l a i m a n t ' s i n c r e a s e d p a i n , as v e r i f i e d by her t r e a t i n g p h y s i c i a n , i s s u f f i c i e n t 
t o e s t a b l i s h a compensable a g g r a v a t i o n . Suzanne Robertson, 43 Van N a t t a 1505 
( 1 9 9 1 ) . Moreover, c l a i m a n t a l s o e x h i b i t e d l o s t range o f m o t i o n , w h i c h i s an 
o b j e c t i v e f i n d i n g . 

R e s p o n s i b i l i t y 

The R eferee concl u d e d t h a t EBI Companies remained r e s p o n s i b l e because i t 
d i d n o t p r o v e t h a t c l a i m a n t ' s subsequent employment i n d e p e n d e n t l y c o n t r i b u t e d t o 
a p a t h o l o g i c a l w o r s e n i n g o f t h e accepted c o n d i t i o n . We a f f i r m t h e Referee's 
u l t i m a t e r u l i n g based on t h e f o l l o w i n g r a t i o n a l e . 

Under t h e 1990 amendments t o t h e Workers' Compensation Law, r e s p o n s i b i l i t y 
r e s t s w i t h EBI Companies u n l e s s c l a i m a n t s u s t a i n e d a new compensable i n j u r y or 
o c c u p a t i o n a l d i s e a s e as a r e s u l t o f t h e subsequent work exposure. Or Laws 1990 
( S p e c i a l S e s s i o n ) , Chapter 2, S e c t i o n 49; R i c a r d o Vasguez, 43 Van N a t t a 1678 
( 1 9 9 1 ) . 

There i s no e v i d e n c e o f a d i s c r e t e , i n j u r i o u s event d u r i n g c l a i m a n t ' s sub
sequent employment w i t h SAIF's v a r i o u s i n s u r e d s . When c l a i m a n t ' s c o n d i t i o n 
worsened i n 1989, h i s p h y s i c i a n s a t t r i b u t e d h i s i n c r e a s e d symptoms t o t h e 1986 
i n j u r y w i t h EBI. Thus, c l a i m a n t has n o t e s t a b l i s h e d a new compensable i n j u r y 
under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . Nor has c l a i m a n t e s t a b l i s h e d a new o c c u p a t i o n a l d i s 
ease under ORS 656.802. No p h y s i c i a n has o p i n e d t h a t t h e subsequent work a c t i v 
i t y was t h e m a j or c o n t r i b u t i n g cause o f a p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s 
c o n d i t i o n . 

A c c o r d i n g l y , on t h i s b a s i s , we a f f i r m t h e Referee's assignment o f respon
s i b i l i t y t o EBI. 

P e n a l t i e s and A t t o r n e y Fees 

We a f f i r m and adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e 
p e n a l t y and a t t o r n e y f e e i s s u e . 

A t t o r n e y Fees/Board Review 

C l a i m a n t i s e n t i t l e d t o an assessed f e e f o r p r e v a i l i n g o v e r EBI Companies' 
r e q u e s t f o r r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y o f h i s c u r r e n t c o n d i t i o n . ORS 
6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $750, t o be p a i d by EBI Companies. 
I n r e a c h i n g t h i s d e c i s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 31 , 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a $750 assessed a t t o r n e y f e e , p a y a b l e by 
EBI Companies. 
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I n t h e M a t t e r o f t h e Compensation o f 
LEO R. COX, JR., Claimant 
WCB Case No. 88-16052 

ORDER ON REMAND 
F r a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Ap p e a l s . 
Aetna C a s u a l t y Company v. Cox, 107 Or App 780 (19 9 1 ) . The c o u r t has r e v e r s e d 
o u r p r i o r o r d e r , w h i c h f o u n d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l 
c a r p a l t u n n e l syndrome (CTS) compensable because c l a i m a n t had e s t a b l i s h e d t h a t 
h i s work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f h i s b i l a t e r a l CTS. 
The c o u r t remanded f o r r e c o n s i d e r a t i o n i n l i g h t o f Aetna C a s u a l t y Co. v. 
Aschbacher, 107 Or App 494 (1991) and L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n v. 
Damm, 107 Or App 764 ( 1 9 9 1 ) , which h e l d t h a t a c l a i m a n t must e s t a b l i s h t h a t h i s 
employment was t h e m a jor c o n t r i b u t i n g cause o f h i s c o n d i t i o n . We pr o c e e d w i t h 
our r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " c o n t a i n e d i n t h e Referee's December 20, 
1988 o r d e r , as amended December 28, 1988. 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r Order on Review, r e l y i n g on Donna E. Aschbacher, 41 Van 
N a t t a 1242 (1989) and C a r o l e J. Damm, 42 Van N a t t a 225 ( 1 9 9 0 ) , we f o u n d t h a t 
c l a i m a n t had p r o v e n t h a t h i s work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s b i l a t e r a l CTS. Consequently, we a f f i r m e d t h a t p o r t i o n o f t h e 
Refere e ' s o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m . However, t h e Court o f Appeals has r e c e n t l y h e l d t h a t t o e s t a b 
l i s h t h e c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under f o r m e r ORS 656.802, 
c l a i m a n t must p r o v e t h a t h i s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause 
o f h i s c o n d i t i o n o r o f t h e worsening o f h i s u n d e r l y i n g c o n d i t i o n . See Aetna 
C a s u a l t y Co. v. Aschbacher, supra; L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n v. 
Damm, su p r a . M a j o r cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f 
a c t i v i t i e s o r exposures w h i c h c o n t r i b u t e s more t o t h e o n s e t o r w o r s e n i n g t h a n 
a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See McGarrah v. 
SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; D e t h l e f s v. H v s t e r Co., 295 Or 309-310 ( 1 9 8 3 ) ; 
D a v i d K. Bover, 43 Van N a t t a 561 (19 9 1 ) . 

We adopt t h o s e p o r t i o n s o f t h e Referee's "Conclusions and O p i n i o n s " 
w h i c h address t h e c a u s a t i o n issue,, w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n and 
comment. 

Due t o t h e number o f p o t e n t i a l causes f o r c l a i m a n t ' s b i l a t e r a l CTS, t h e 
c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n . R e s o l u t i o n o f t h e i s s u e r e 
q u i r e s e x p e r t m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 
426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 r e v den (1985) 
300 Or 546 ( 1 9 8 6 ) . We r e l y on m e d i c a l evidence t h a t i s w e l l reasoned and 
based on an a c c u r a t e h i s t o r y . See Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . I n 
t h e p r e s e n t case, t h e o n l y m e d i c a l evidence comes fr o m Dr. B u t t o n , t r e a t i n g 
p h y s i c i a n . 

We c o n t i n u e t o f i n d Dr. B u t t o n ' s o p i n i o n r e g a r d i n g t h e cause o f 
c l a i m a n t ' s b i l a t e r a l CTS t o be p e r s u a s i v e . I n r e a c h i n g t h i s c o n c l u s i o n , we 
n o t e t h a t B u t t o n r e l a t e d a number o f f a c t o r s t o c l a i m a n t ' s b i l a t e r a l CTS p r o b 
lems. F i r s t , B u t t o n c o n s i d e r e d t h a t c l a i m a n t i s a 5 9 - y e a r - o l d male w i t h a 
v e r y s t o c k y b u i l d . He a l s o c o n s i d e r e d r e p e t i t i v e work and a v o c a t i o n a l p u r 
s u i t s , i n c l u d i n g s p o r t s , as p o t e n t i a l c a u s a l f a c t o r s . B u t t o n f u r t h e r r e p o r t e d 
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t h a t he had an o p p o r t u n i t y t o t o u r t h e p l a n t where c l a i m a n t worked and o p i n e d 
t h a t t h e r e i s a " s t r o n g r e l a t i o n s h i p " between c l a i m a n t ' s b i l a t e r a l CTS and h i s 
o c c u p a t i o n . (Ex. 3 - 2 ) . 

B u t t o n was u n w i l l i n g t o conclude t h a t any one cause was " t h e m a t e r i a l l y 
c o n t r i b u t i n g cause" o f c l a i m a n t ' s b i l a t e r a l w r i s t problems. (Ex. 5 ) . How
e v e r , n o t i n g c l a i m a n t ' s a p p r o x i m a t e l y t h i r t y - t w o y e a r h i s t o r y o f r e p e t i t i v e 
work d u t i e s f o r t h e employer as a "f e e d e r h u s t l e r , " B u t t o n o p i n e d : " I f one 
t e n d s t o q u a n t i t a t e [ s i c ] t h e t o t a l number o f hours as w e l l as t h e t o t a l o u t 
p u t o f a j o b , r e a l i z i n g i n [ c l a i m a n t ' s ] i n s t a n c e t h a t i t r e q u i r e s r e p e t i t i v e 
f e e d i n g o f p l a t e , l i f t i n g , e t c . , t h e n p r o b a b l y t h e j o b i s a v e r y i m p o r t a n t 
c o n t r i b u t i n g f a c t o r i n t h e e n t i r e e q u a t i o n . " ( I d . ) . 

"Magic words" a r e n o t r e q u i r e d . See McClendon v. Nabisco Brands, I n c . , 
77 Or App 412 ( 1 9 8 6 ) . Here, B u t t o n ' s u n c o n t r a d i c t e d o p i n i o n , w h i c h was based 
on an u n d e r s t a n d i n g o f c l a i m a n t ' s work a c t i v i t i e s as w e l l as t h e p o t e n t i a l 
nonwork c o n t r i b u t o r s , s u p p o r t s t h e c o n c l u s i o n t h a t i t i s more l i k e l y t h a n n o t 
t h a t work a c t i v i t i e s were t h e major cause o f c l a i m a n t ' s b i l a t e r a l CTS. Conse
q u e n t l y , we h o l d t h a t t h e c l a i m i s compensable. 

A c c o r d i n g l y , as supplemented and m o d i f i e d h e r e i n , we adhere t o and r e 
p u b l i s h o ur A p r i l 20, 1990 o r d e r . 

I T IS SO ORDERED. 

October 2 1 . 1991 C i t e as 43 Van N a t t a 2355 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROLYN ETTINGER-CHARLEY, Claimant 

WCB Case No. 90-05519 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's p a r t i a l d e n i a l o f her m e d i c a l s e r v i c e s c l a i m f o r c e r v i c a l 
s u r g e r y . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS" w i t h t h e f o l l o w i n g m o d i f i c a t i o n . I n 
s t e a d o f t h e Referee's f i n d i n g t h a t no trauma was r e p o r t e d t o Dr. Campagna, we 
s u b s t i t u t e t h e f o l l o w i n g : We do not f i n d t h a t any trauma w h i c h c l a i m a n t a l l e 
g e d l y s u s t a i n e d t o her neck d u r i n g t h e f a l l i n November 1989 was r e p o r t e d t o Dr. 
Campagna. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t a s s e r t s t h a t , as a r e s u l t o f s u r g e r y f o r t h e compensable l e f t 
s h o u l d e r i n j u r y , she has symptoms o f m u l t i p l e s c l e r o s i s , i n c l u d i n g e p i l e p t i c 
s e i z u r e s . She f u r t h e r a s s e r t s t h a t she f e l l and i n j u r e d h er neck d u r i n g an 
e p i l e p t i c s e i z u r e i n November 1989 and t h a t t h e neck i n j u r y m a t e r i a l l y con
t r i b u t e d t o h e r need f o r c e r v i c a l s u r g e r y i n March 1990. The R e f e r e e f o u n d no 
c a u s a l r e l a t i o n s h i p between t h e compensable i n j u r y and t h e c e r v i c a l s u r g e r y . We 
agree w i t h t h e Referee based on t h e f o l l o w i n g r e a s o n i n g . 
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To e s t a b l i s h t h e c o m p e n s a b i l i t y o f m e d i c a l t r e a t m e n t f o r a c o n d i t i o n , 
c l a i m a n t must p r o v e t h a t t h e compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f t h e need f o r t r e a t m e n t . Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y , 87 Or App 694, 697-98 ( 1 9 8 7 ) ; Jordan v. SAIF, 86 Or App 29, 32 
( 1 9 8 7 ) . " M a t e r i a l c o n t r i b u t i n g cause" means a s u b s t a n t i a l cause, b u t n o t 
n e c e s s a r i l y t h e s o l e cause o r even t h e most s i g n i f i c a n t cause. Van B l o k l a n d , 
s u p r a , 87 Or App a t 698. 

C l a i m a n t must p r o v e , among o t h e r f a c t s , t h a t she s u s t a i n e d a neck i n j u r y 
f r o m t h e f a l l i n November 1989 t h a t m a t e r i a l l y c o n t r i b u t e d t o her need f o r c e r 
v i c a l s u r g e r y . She seeks t o prove t h a t f a c t p r i m a r i l y by her t e s t i m o n y and Dr. 
Swank's o p i n i o n s . 

The p a r t i e s s t i p u l a t e d t o c l a i m a n t ' s t e s t i m o n y a t h e a r i n g . I t i s her t e s 
t i m o n y t h a t , i n l a t e November 1989, she s u f f e r e d an e p i l e p t i c s e i z u r e , f e l l and 
s t r u c k h e r head. I t i s a l s o her t e s t i m o n y t h a t , a f t e r t h e f a l l , she had neck 
p a i n and i n c r e a s e d l e f t arm symptoms, which p e r s i s t e d u n t i l she sought t r e a t m e n t 
and u l t i m a t e l y r e q u i r e d c e r v i c a l s u r g e r y i n March 1990 ( T r . 5 - 6 ) . However, t h e 
r e c o r d shows t h a t c l a i m a n t d i d n o t r e p o r t t h e November 1989 i n c i d e n t t o any 
p h y s i c i a n u n t i l June 19, 1990, more t h a n t h r e e months a f t e r t h e i n s u r e r ' s 
d e n i a l , d e s p i t e t h e f a c t t h a t c l a i m a n t was t r e a t i n g w i t h Dr. Campagna f o r neck 
p a i n f r o m December 1989 t h r o u g h March 1990. 

C l a i m a n t ' s seven-month d e l a y i n r e p o r t i n g t h e f a l l u n d e r c u t s t h e r e l i a b i l 
i t y o f h e r h i s t o r y , as w e l l as her t e s t i m o n y , r e g a r d i n g t h e o n s e t o f neck symp
toms f o l l o w i n g t h e f a l l . That d e l a y may have c l o u d e d c l a i m a n t ' s r e c o l l e c t i o n o f 
t h e s i g n i f i c a n c e o f t h e f a l l as a c a u s a t i v e f a c t o r i n t h e o n s e t o f h e r neck 
pr o b l e m s , p a r t i c u l a r l y i n t h e f a c e o f t h e i n s u r e r ' s d e n i a l . I n d e e d , t h e d e l a y 
s u g g e s t s , i f a n y t h i n g , t h a t t h e f a l l was n o t as s i g n i f i c a n t an e v e n t as she now 
a s s e r t s i t was; i t e v i d e n t l y was n o t s i g n i f i c a n t enough t o r e p o r t t o h e r d o c t o r s 
w h i l e t r e a t i n g f o r her neck c o n d i t i o n . C l a i m a n t ' s h i s t o r y i s f u r t h e r u n d e r c u t 
by t h e f a c t t h a t she has l o n g s t a n d i n g c e r v i c a l s p o n d y l o s i s f o r w h i c h she has 
been t r e a t i n g w i t h Dr. Campagna. Even i f c l a i m a n t ' s h i s t o r y r e g a r d i n g t h e f a l l 
and i t s s e q u e l a e were ac c e p t e d , g i v e n t h e s p o n d y l o s i s , t h e m a t t e r o f c a u s a t i o n 
i s complex and w o uld remain one r e q u i r i n g e x p e r t m e d i c a l e v i d e n c e . 

Dr. Swank, t h e n e u r o l o g i s t who t r e a t s c l a i m a n t ' s m u l t i p l e s c l e r o s i s , 
o p i n e d t h a t c l a i m a n t i n j u r e d her neck i n t h e November 1989 f a l l and t h a t t h e 
c e r v i c a l s u r g e r y was necessary t o r e p a i r t h e "damaged c e r v i c a l v e r t e b r a i n j u r y " 
(Ex. 1 1 5 ) . We a r e n o t persuaded, however, because i t i s based on c l a i m a n t ' s un
r e l i a b l e h i s t o r y . F u r t h e r m o r e , Dr. Swank d i d n o t have t h e c o r r e c t d i a g n o s i s o f 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n . Whereas Swank b e l i e v e d t h a t c l a i m a n t had a 
h e r n i a t e d c e r v i c a l d i s c (Ex. 114-2), an MRI scan r e v e a l e d c e r v i c a l s p o n d y l o s i s 
(Exs. 107, 1 0 8 ) . Swank never addressed t h e r o l e o f t h e s p o n d y l o s i s i n c l a i m 
a n t ' s c o n d i t i o n and need f o r s u r g e r y . Inasmuch as Swank's o p i n i o n i s based on 
an i n c o r r e c t d i a g n o s i s and u n r e l i a b l e h i s t o r y , we d i s c o u n t h i s o p i n i o n . 

Dr. Campagna, t h e neurosurgeon who performed t h e c e r v i c a l s u r g e r y , has 
t r e a t e d c l a i m a n t f o r c e r v i c a l s p o n d y l o s i s s i n c e 1983. H i s r e p o r t s b e f o r e t h e 
March 1990 s u r g e r y i n d i c a t e t h a t t h e s u r g e r y was r e q u i r e d t o r e l i e v e n e r v e r o o t 
c o mpression secondary t o c e r v i c a l s p o n d y l o s i s (Exs. 106, 108, 1 0 9 ) . Those r e 
p o r t s do n o t m e n t i o n any r e c e n t trauma t o c l a i m a n t ' s neck. On h i s o p e r a t i v e r e 
p o r t , Campagna w r o t e t h a t c l a i m a n t ' s p r e - o p e r a t i v e and p o s t - o p e r a t i v e d i a g n o s e s 
were " [ p ] o s t - t r a u m a t i c a g g r a v a t i o n o f c e r v i c a l s p o n d y l o s i s a t C5-6 l e f t " (Ex. 
1 1 2 ) . However, Campagna does n o t i d e n t i f y t h e trauma t o w h i c h he r e f e r s . 
A c c o r d i n g l y , we f i n d t h e o p e r a t i v e r e p o r t i n s u f f i c i e n t t o p r o v e t h a t c l a i m a n t ' s 
need f o r s u r g e r y was m a t e r i a l l y r e l a t e d t o c l a i m a n t ' s f a l l i n November 1989. 
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We f i n d t h e r e c o r d i s i n s u f f i c i e n t t o s u s t a i n c l a i m a n t ' s burden o f p r o v i n g 
a m a t e r i a l r e l a t i o n s h i p between t h e compensable i n j u r y and t h e c e r v i c a l s u r g e r y . 

ORDER 

The Referee's o r d e r d a t e d August 30, 1990, i s a f f i r m e d . 

O c t o b e r 2 1 , 1991 C i t e as 43 Van N a t t a 2357 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JACQUALYN L. HETRICK, Claimant 

WCB Case No. 90-17555 
ORDER ON REVIEW 

P h i l i p H. Garrow, Claimant A t t o r n e y 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Spangler's o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f her a g g r a v a t i o n c l a i m f o r a l e f t s h o u l d e r c o n d i 
t i o n ; and (2) u p h e l d SAIF's d e n i a l o f her m e d i c a l s e r v i c e s c l a i m f o r 
s c a l e n e c t o m y s u r g e r y . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and m e d i c a l s e r 
v i c e s . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t worked f o r t h e employer as a h o t e l maid. I n Ja n u a r y 1988, she 
i n j u r e d h e r l e f t s h o u l d e r when she t r i p p e d over a phone c o r d , f e l l and landed on 
her s i d e and extended l e f t arm. She sought m e d i c a l t r e a t m e n t f r o m Dr. Paul 
Johnson, a neurosurgeon, who diagnosed muscle s t r a i n and recommended p h y s i c a l 
t h e r a p y . SAIF l a t e r a ccepted c l a i m a n t ' s c l a i m f o r a l e f t t r a p e z i u s muscle 
s t r a i n . 

C l a i m a n t c o n t i n u e d t o have upper back and s h o u l d e r p r oblems. On Februa r y 
22, 1988, Dr. Johnson removed c l a i m a n t from work and s u b s e q u e n t l y r e f e r r e d her 
t o Dr. MacCloskey, an o r t h o p e d i c surgeon, who suspected t h a t c l a i m a n t was s u f 
f e r i n g f r o m t h o r a c i c o u t l e t syndrome. He recommended p h y s i c a l t h e r a p y w i t h med
i c a t i o n and b e l i e v e d t h a t c l a i m a n t s h o u l d n o t work f o r t h r e e weeks. 

I n May 1988, c l a i m a n t was examined by Dr. G o l d s m i t h , M.D., who a l s o d i a g 
nosed t h o r a c i c o u t l e t syndrome. He r e p o r t e d t h a t , w h i l e c l a i m a n t had p r i o r 
p r o blems i n her l e f t upper e x t r e m i t y , she was a b l e t o work w i t h m i n i m a l d i f f i 
c u l t i e s u n t i l h er compensable i n j u r y . He concluded t h a t , g i v e n h er p r i o r h i s 
t o r y , t h e i n j u r y a g g r a v a t e d her p r e e x i s t i n g c o n d i t i o n . 

On June 28, 1988, Dr. Go l d s m i t h p e r f o r m e d a l e f t f i r s t r i b r e s e c t i o n i n an 
e f f o r t t o r e l i e v e c l a i m a n t ' s t h o r a c i c o u t l e t syndrome. The s u r g e r y reduced 
c l a i m a n t ' s upper e x t r e m i t y symptoms, and Dr. G o l d s m i t h d e c l a r e d c l a i m a n t medi
c a l l y s t a t i o n a r y on September 7, 1988. 

Cl a i m a n t r e t u r n e d t o Dr. MacCloskey on October 7, 1988. She r e p o r t e d h o t 
and c o l d s e n s a t i o n s and some p o i n t t e n d e r n e s s over her t h o r a c i c s p i n e , w i t h 
o c c a s i o n a l spasms and t i g h t n e s s around her upper arm. Dr. MacCloskey recom
mended p h y s i c a l t h e r a p y and f a c i a l m o b i l i z a t i o n . 

A D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m on October 13, 1988, w i t h an 
award o f t e m p o r a r y t o t a l and temporary p a r t i a l d i s a b i l i t y , b u t no permanent d i s 
a b i l i t y . 
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On November 18, 1988, c l a i m a n t was examined by Dr. S t a v e r , an o r t h o p e d i s t , 
and Dr. Gancher, a n e u r o l o g i s t , a t t h e o f f i c e s o f t h e Western M e d i c a l C o n s u l 
t a n t s . They d i a g n o s e d t h o r a c i c o u t l e t syndrome by h i s t o r y , p o s t l e f t f i r s t r i b 
r e s e c t i o n , c e r v i c o t h o r a c i c s t r a i n and d e p r e s s i o n . They c o n c l u d e d t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y w i t h m i l d permanent p a r t i a l d i s a b i l i t y due t o t h e l o s s 
o f a b d u c t i o n o f h e r l e f t s h o u l d e r . 

I n F e b r u a r y 1989, t h e p a r t i e s e n t e r e d i n t o a S t i p u l a t i o n and Order o f D i s 
p u t e d C l a i m S e t t l e m e n t , which awarded c l a i m a n t 15 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y , and 10 p e r c e n t unscheduled permanent d i s a b i l i t y f o r h e r l e f t s h o u l 
der c o n d i t i o n . 

C l a i m a n t began d o i n g c l e r i c a l work i n A p r i l 1989. Due t o her l e f t arm 
symptoms, she f a v o r e d h er r i g h t arm w h i l e p e r f o r m i n g work a c t i v i t i e s . 

I n September 1989, c l a i m a n t sought t r e a t m e n t from Dr. Wesley Johnson, an 
o r t h o p e d i s t , f o r c o n t i n u i n g neck and sh o u l d e r c o m p l a i n t s . He su s p e c t e d t h a t 
c l a i m a n t was r e e x p e r i e n c i n g her t h o r a c i c o u t l e t syndrome and r e f e r r e d h er t o Dr. 
G o l d s m i t h . Dr. G o l d s m i t h r e p o r t e d t h a t c l a i m a n t ' s g r a d u a l r e c u r r e n c e o f symp
toms were s i m i l a r t o t h o s e t h a t she had o r i g i n a l l y e x p e r i e n c e d . 

I n November 1989, c l a i m a n t was reexamined a t t h e o f f i c e s o f t h e Western 
M e d i c a l C o n s u l t a n t s , t h i s t i m e by Dr. C o l e t t i , an o r t h o p e d i s t , and Dr. B a r t h , a 
n e u r o l o g i s t . The d o c t o r s found decreased s e n s a t i o n over c l a i m a n t ' s l e f t f o r e -
q u a r t e r b u t c o n c l u d e d t h a t c l a i m a n t was o b j e c t i v e l y no worse. They recommended 
e x e r c i s e and w o r k - s i t e m o d i f i c a t i o n . 

About t h a t t i m e , c l a i m a n t f i l e d an a g g r a v a t i o n c l a i m , a s s e r t i n g a worsen
i n g o f h e r l e f t s h o u l d e r c o n d i t i o n . SAIF d e n i e d t h e c l a i m on December 8, 1989. 
I n May 1990, t h e p a r t i e s e n t e r e d i n t o a D i s p u t e d Claims S e t t l e m e n t , w h i c h 
a f f i r m e d SAIF's a g g r a v a t i o n d e n i a l . 

On May 3 1 , 1990, c l a i m a n t was examined by Dr. Buchholz, M.D., who p e r 
formed n e r v e c o n d u c t i o n s t u d i e s . He diagnosed c o n t i n u i n g p a r e s t h e s i a and p a i n , 
w h i c h he b e l i e v e d may have been secondary t o s c a r r i n g a t c l a i m a n t ' s s u r g i c a l 
s i t e . 

On June 18, 1990, Dr. Go l d s m i t h r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m a l e f t 
a n t e r i o r s c a l e n e c t o m y i n an a t t e m p t t o reduce c l a i m a n t ' s symptoms, a l t h o u g h he 
acknowledged t h e r e was a l i m i t e d l i k e l i h o o d t h a t such a s u r g e r y w o uld be h e l p 
f u l . The f o l l o w i n g month, Dr. Sa n f o r d , an o r t h o p e d i c surgeon, r e v i e w e d c l a i m 
a n t ' s m e d i c a l h i s t o r y and q u e s t i o n e d t h e proposed o p e r a t i o n . I n August 1990, 
c l a i m a n t a l s o was examined by Dr. P o r t e r , a surgeon, who r e f e r r e d h e r t o Dr. 
Mer t e n s , a n e u r o l o g i s t , f o r a d d i t i o n a l nerve c o n d u c t i o n t e s t i n g . 

On August 24, 1990, SAIF d e n i e d c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r t h e 
s u r g e r y r e q u e s t e d by Dr. G o l d s m i t h , a s s e r t i n g t h a t i t was n o t r e a s o n a b l e and 
nec e s s a r y m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s compensable c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

The i s s u e i s whether c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n o f 
her l e f t s h o u l d e r c o n d i t i o n . Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 
1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990, t h i s m a t t e r i s p r o p e r l y 
a n a l y z e d under t h e 1990 amendments t o t h e Workers' Compensation Law. See Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 5 4 ( 2 ) ; I d a Walker, 43 Van N a t t a 1402 
(1991) . 
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Under t h e c u r r e n t v e r s i o n o f ORS 656.273, an i n j u r e d w o r k e r i s s t i l l e n t i 
t l e d t o compensation f o r a "worsened c o n d i t i o n " r e s u l t i n g f r o m t h e compensable 
i n j u r y s i n c e t h e l a s t arrangement o r award o f compensation. F u r t h e r m o r e , t h e 
t r a d i t i o n a l d e f i n i t i o n o f a "worsened c o n d i t i o n , " i . e . , an i n c r e a s e i n symptoms 
o r a p a t h o l o g i c a l change r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y , remains i n 
t a c t . See L e r o v Frank, 43 Van N a t t a 1950 (1991). The worsened c o n d i t i o n , how
e v e r , must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . 
ORS 6 5 6 . 2 7 3 ( 1 ) . 

I n t h i s case, c l a i m a n t contends t h a t her s h o u l d e r c o n d i t i o n worsened a f t e r 
u n d e r g o i n g a r i b r e s e c t i o n t o r e l i e v e her upper e x t r e m i t y symptoms. She r e l i e s 
s o l e l y on t h e o p i n i o n o f Dr. G o l d s m i t h , who, i n August 1990, r e p o r t e d : 

" A p p r o x i m a t e l y f i v e months a f t e r t h e o p e r a t i o n [ o f June 1988,] t h e 
p a t i e n t began t o have a r e c u r r e n c e o f symptoms. For t h a t r e a s o n , I 
b e l i e v e t h a t her course i s t y p i c a l f o r a p a t i e n t who d e v e l o p s a s c a r 
t i s s u e a t t a c h m e n t between t h e d i v i d e d end o f t h e s c a l e n u s a n t e r i o r 
muscle and t h e f a s c i a o v e r l y i n g t h e b r a c h i a l p l e x u s . T h i s i s a 
c l i n i c a l a ssumption which can n o t be e s t a b l i s h e d by any o b j e c t i v e 
means. (Ex. 3 5 ) . (Emphasis s u p p l i e d . ) 

The R eferee concl u d e d t h a t Dr. G oldsmith's r e p o r t was i n s u f f i c i e n t t o 
e s t a b l i s h a compensable a g g r a v a t i o n . The Referee e v i d e n t l y b e l i e v e d t h a t , be
cause Dr. G o l d s m i t h conceded t h a t t h e " s c a r r i n g " d i a g n o s i s was a c l i n i c a l d i a g n o 
s i s o n l y , c l a i m a n t had f a i l e d t o e s t a b l i s h a w o r s e n i n g by m e d i c a l e v i d e n c e sup
p o r t e d by o b j e c t i v e f i n d i n g s . 

" O b j e c t i v e f i n d i n g s " i n s u p p o r t o f m e d i c a l e v i d e n c e a r e d e f i n e d t o i n c l u d e , 
b u t a r e n o t l i m i t e d t o , "range o f m o t i o n , a t r o p h y , muscle s t r e n g t h , muscle spasm 
and d i a g n o s t i c e v i d e n c e s u b s t a n t i a t e d by c l i n i c a l f i n d i n g s . " Amended ORS 
6 5 6 . 0 0 5 ( 1 9 ) . I n Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) , we c o n s t r u e d t h a t 
s t a t u t o r y d e f i n i t i o n t o r e q u i r e a d e t e r m i n a t i o n by a p h y s i c i a n , based on an exam
i n a t i o n o f t h e i n j u r e d w o r k e r , t h a t t h e worker has a d i s a b i l i t y o r need f o r medi
c a l s e r v i c e s . Such a f i n d i n g may be based on a p h y s i c a l l y v e r i f i a b l e i m p a i r m e n t , 
b u t may a l s o be based on a p h y s i c i a n ' s e v a l u a t i o n o f t h e w o r k e r ' s d e s c r i p t i o n o f 
t h e p a i n t h a t she i s e x p e r i e n c i n g . 

A c c o r d i n g l y , c o n t r a r y t o t h e Referee's i m p l i e d h o l d i n g , a c l i n i c a l d i a g n o 
s i s i n c a p a b l e o f o b j e c t i v e p h y s i c a l v e r i f i c a t i o n may be s u f f i c i e n t t o meet t h e 
s t a t u t o r y d e f i n i t i o n o f " o b j e c t i v e f i n d i n g s , " i f i t i s based on a p h y s i c i a n ' s 
o b j e c t i v e e v a l u a t i o n o f a worker's s u b j e c t i v e c o m p l a i n t s o f p a i n . N o n e t h e l e s s , 
we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t f a i l e d t o e s t a b l i s h 
a compensable a g g r a v a t i o n o f her c o n d i t i o n . 

A l t h o u g h o u r r e v i e w o f t h e m e d i c a l evidence persuades us t h a t c l a i m a n t ex
p e r i e n c e d a w o r s e n i n g o f her c o n d i t i o n a p p r o x i m a t e l y f i v e months a f t e r t h e June 
1988 f i r s t r i b r e s e c t i o n , as i n d i c a t e d by Dr. G o l d s m i t h i n h i s r e p o r t q u o t e d 
above, f o r t h e purposes o f c l a i m a n t ' s a g g r a v a t i o n c l a i m , t h e l a s t award o r 
arrangement o f compensation was t h e February 1989 S t i p u l a t i o n , w h i c h awarded her 
10 p e r c e n t unscheduled permanent d i s a b i l i t y and 15 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y . We a r e n o t persuaded t h a t c l a i m a n t ' s c o n d i t i o n has worsened s i n c e 
t h a t s t i p u l a t i o n . C l a i m a n t ' s c u r r e n t symptoms, i n c l u d i n g a " p e c u l i a r a l t e r a t i o n 
o f s e n s a t i o n i n her hands," da t e back t o 1986. These symptoms a r e documented i n 
t h e r e p o r t s o f Dr. G o l d s m i t h , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and o f Dr. 
MacCloskey. Dr. Wesley Johnson r e p o r t e d i n October 1989, t h a t c l a i m a n t c o n t i n u e d 
t o have t h e same symptoms t h a t she had p r i o r t o her l a s t s u r g e r y . Moreover, Dr. 
C o l e t t i and Dr. B a r t h r e p o r t e d t h a t c l a i m a n t ' s symptoms were n o t a w o r s e n i n g o f 
h e r c o n d i t i o n , based on o b j e c t i v e m e d i c a l e v i d e n c e . 
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A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h by a preponderance o f t h e evidence t h a t her s h o u l d e r c o n d i t i o n has 
worsened. A c c o r d i n g l y , SAIF's a g g r a v a t i o n d e n i a l o f c l a i m a n t ' s s h o u l d e r c o n d i 
t i o n i s u p h e l d . 

M e d i c a l S e r v i c e s 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h t h e compens
a b i l i t y o f t h e proposed scalenectomy s u r g e r y . We agree. 

C l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g f r o m t h e 
compensable i n j u r y " f o r such p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e p r o c e s s o f 
t h e r e c o v e r y r e q u i r e s . " ORS 656.245. Claimant c a r r i e s t h e burden o f p r o v i n g by 
a preponderance o f t h e e v i d e n c e t h a t t h e proposed s u r g e r y i s r e a s o n a b l e and 
nec e s s a r y . West v. SAIF, 74 Or App 317 (19 8 5 ) . 

Of t h e numerous e x p e r t o p i n i o n s i n t r o d u c e d i n t h e m a t t e r , o n l y Dr. 
G o l d s m i t h b e l i e v e s t h a t t h e proposed s u r g e r y i s r e a s o n a b l e and n e c e s s a r y . How
e v e r , even Dr. G o l d s m i t h expressed some r e s e r v a t i o n s about t h e p r o c e d u r e . I n h i s 
August 1990 r e p o r t , he n o t e d : 

"There i s no way t h a t anybody c o u l d guarantee t h e r e s u l t o f any such 
p r o c e d u r e , and t h e recommendation f o r and a g a i n s t t h a t o p e r a t i o n 
more o r l e s s depends on one's p h i l o s o p h y i n l o o k i n g a t a r e c u r r e n t 
p r o b l e m o f t h i s v a r i e t y . " (Ex. 3 5 ) . 

Dr. P o r t e r e x p r e s s e d t h e o p i n i o n t h a t c l a i m a n t was n o t a good c a n d i d a t e f o r 
f u r t h e r s u r g e r y . A f t e r n e u r o l o g i c a l t e s t i n g proved n o r m a l , Dr. P o r t e r o p i n e d : 

"Based on [ c l a i m a n t ' s ] c u r r e n t normal nerve c o n d u c t i o n t e s t and neu
r o l o g i c e x a m i n a t i o n , I t h i n k t h e r e i s v e r y l i t t l e chance t h a t she 
wou l d r e c e i v e any b e n e f i t from an a d d i t i o n a l t h o r a c i c o u t l e t s u r g i 
c a l p r o c e d u r e , namely scalenectomy." (Ex. 3 2 ) . 

Dr. S a n f o r d , Dr. C o l e t t i and Dr. B a r t h a l s o concluded t h a t f u r t h e r s u r g e r y was 
n o t w a r r a n t e d . 

I n l i g h t o f t h e s u b s t a n t i a l c o n t r a r y e v i d e n c e , and t h e n o t e d r e s e r v a t i o n s , 
we a r e n o t persuaded by Dr. Goldsmith's o p i n i o n t h a t t h e proposed s u r g e r y i s 
r e a s o n a b l e and necessary. A c c o r d i n g l y , we conclude t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h t h e c o m p e n s a b i l i t y o f t h e proposed scalenectomy s u r g e r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 26, 1990 i s a f f i r m e d . 

Board Member C r i d e r c o n c u r r i n g . 

I c oncur i n t h e Board's d e c i s i o n t o u p h o l d t h e d e n i a l o f s u r g e r y n o t be
cause t h e SAIF C o r p o r a t i o n has m a r s h a l l e d a number o f d o c t o r s who recommend 
a g a i n s t s u r g e r y , b u t r a t h e r because I am n o t persuaded t h a t c l a i m a n t a c t u a l l y 
s u f f e r s f r o m TOS, t h e c o n d i t i o n f o r which t h e s u r g e r y i s a p p r o p r i a t e . 
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Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Bethlahmy's o r d e r 
t h a t : (1) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a mental d i s o r d e r and r e l a t e d p h y s i c a l symptoms; and (2) 
u p h e l d A l e x s i s R i s k Management's d e n i a l (on b e h a l f o f t h e s e l f - i n s u r e d employer) 
o f c l a i m a n t ' s new i n j u r y c l a i m f o r t h e same c o n d i t i o n . C l a i m a n t contends t h a t 
t h e R e f e r e e e r r e d i n r e f u s i n g t o reopen t h e r e c o r d f o r a d m i s s i o n o f an A r b i t r a 
t o r ' s d e c i s i o n and t o r e c o n s i d e r her o p i n i o n i n l i g h t o f t h e a d d i t i o n a l e v i 
dence. I n i t s re s p o n d e n t ' s b r i e f , L i b e r t y Northwest moves t o s t r i k e t h o s e p o r 
t i o n s o f c l a i m a n t ' s b r i e f which r e f e r t o t h e A r b i t r a t o r ' s d e c i s i o n . On r e v i e w , 
t h e i s s u e s a r e e v i d e n c e , remand, c o m p e n s a b i l i t y , and r e s p o n s i b i l i t y . We r e v e r s e 
on t h e e v i d e n t i a r y i s s u e , v a c a t e , and remand. 

FINDINGS OF FACT 

C l a i m a n t worked f o r Fred Meyer f o r a t o t a l o f 12 y e a r s , a l t h o u g h h i s 
p e r i o d o f s e r v i c e was i n t e r r u p t e d i n 1979 when he q u i t t o go t o c o l l e g e . He was 
r e h i r e d i n 1980. 

Fred Meyer was i n s u r e d f o r w o r k e r s ' compensation by L i b e r t y N o r t h w e s t 
u n t i l F e b r u a r y 1, 1987, a t which t i m e t h e employer became s e l f - i n s u r e d . The 
employer's w o r k e r s ' compensation program, as a s e l f - i n s u r e d employer, was admin
i s t e r e d by A l e x s i s R i s k Management. 

D u r i n g t h e t i m e c l a i m a n t worked f o r t h e employer, he was r e p r e s e n t e d by a 
u n i o n t h a t had a c o l l e c t i v e b a r g a i n i n g agreement w i t h t h e employer. I n t h e 
e a r l y 1980's, c l a i m a n t r e c e i v e d s e v e r a l v e r b a l w a r n i n g s . Under t h e c o l l e c t i v e 
b a r g a i n i n g agreement, v e r b a l w a rnings were n o t g r i e v a b l e . 

I n September 1986, c l a i m a n t e x p e r i e n c e d a n x i e t y , d e p r e s s i o n , and c h e s t 
p a i n due t o problems a t work. He t r e a t e d w i t h h i s f a m i l y p h y s i c i a n , Dr. Bohme, 
M.D., who p r e s c r i b e d m e d i c a t i o n s and r e f e r r e d him t o Dr. Labby, p s y c h o l o g i s t . 
C l a i m a n t f i l e d a w o r k e r s ' compensation c l a i m w h i c h was ac c e p t e d by L i b e r t y 
N o r t h w e s t . 

C l a i m a n t ' s c o n d i t i o n f l a r e d up i n October 1987, when c l a i m a n t was t a k e n 
o f f h i s r e g u l a r j o b . Claimant t r e a t e d b r i e f l y w i t h Dr. Bohme and r e t u r n e d t o 
work i n November. 

C l a i m a n t d i d n o t t r e a t f o r a n x i e t y , d e p r e s s i o n o r r e l a t e d c h e s t p a i n f o r a 
p e r i o d o f 15 months f o l l o w i n g t h e 1987 episode . 

I n December 1989, c l a i m a n t was d e t a i n e d as he was l e a v i n g work one day. 
S e c u r i t y p e r s o n n e l suspected t h a t he was removing company p r o p e r t y . C l a i m a n t 
was q u e s t i o n e d and searched. N o t h i n g was fo u n d ; he was r e l e a s e d . A l t h o u g h t h e 
i n d i v i d u a l s c o n d u c t i n g t h e i n t e r r o g a t i o n a p o l o g i z e d , c l a i m a n t was angry. 

D u r i n g January 1990, c l a i m a n t ' s s u p e r v i s o r , B i l l C lay, spoke t o him on 
s e v e r a l o c c a s i o n s , u r g i n g him t o be more p r o d u c t i v e . C l a i m a n t b e l i e v e d t h a t h i s 
p r o d u c t i o n was adequate. 
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On Ja n u a r y 25, 1990, a second s h i f t s u p e r v i s o r , Mark Bezzant, gave c l a i m 
a n t a " w r i t t e n v e r b a l w a r n i n g " f o r w a s t i n g company t i m e . A g a i n , c l a i m a n t be
l i e v e d t h e a c t i o n t o be u n j u s t i f i e d . A v e r b a l w a r n i n g , whether o r n o t reduc e d 
t o w r i t i n g , was n o t g r i e v a b l e under t h e u n i o n c o n t r a c t . 

F i n a l l y , on F e b r u a r y 8, 1990, Bezzant sought v o l u n t e e r s t o ac c e p t t r a i n i n g 
and t o t a k e work i n a "moving" p o s i t i o n . Bezzant spoke w i t h c l a i m a n t . C l a i m a n t 
i n d i c a t e d he w i s h e d t o be t r a i n e d f o r t h e p o s i t i o n b u t d i d n o t w i s h t o p e r f o r m 
t h e j o b u n l e s s i t was t h e o n l y p o s i t i o n open t o him. Bezzant r e p l i e d t h a t he 
would n o t t r a i n anyone on t h e j o b who d i d n o t w i s h t o p e r f o r m i t . 

B ezzant r e c o r d e d h i s v e r s i o n o f t h e c o n v e r s a t i o n i n h i s d a i l y d i a r y . 
Bezzant r e c o r d e d t h a t t h e c o n v e r s a t i o n had concluded as f o l l o w s : 

" [ B e z z a n t ] — T h a t ' s t h e way i t ' s g o i n g t o be on t h e moves. 
( C l a i m a n t ] — Y o u t h i n k so huh? You t h i n k a l o t o f t h i n g s around 

h e r e , b u t t h a t doesn't mean i t ' s so. You've g o t t a go home some t i m e 
t o o and I'm gonna be w a i t i n g f o r you. You f u c k i n g son o f a b i t c h . " 

The f o l l o w i n g day, Bezzant d i s c u s s e d t h e episode w i t h t h e S u p e r i n t e n d e n t . 
The S u p e r i n t e n d e n t c a l l e d c l a i m a n t i n and q u e s t i o n e d him about h i s c o n v e r s a t i o n 
w i t h Bezzant. Bezzant was n o t i n at t e n d a n c e . Claimant d e n i e d t h a t any h o t 
words had been spoken, a l t h o u g h he agreed t h a t he had wished t o be t r a i n e d b u t 
n o t t o t a k e t h e j o b . The S u p e r i n t e n d e n t t o l d c l a i m a n t he was f a c e d w i t h a 
c h o i c e between b e l i e v i n g c l a i m a n t o r b e l i e v i n g Bezzant. He i n d i c a t e d t h a t he 
would b e l i e v e Bezzant and t h a t c l a i m a n t ' s employment was t e r m i n a t e d . C l a i m a n t 
was handed a d i s c h a r g e n o t i c e which had been p r e p a r e d b e f o r e t h e m e e t i n g . The 
n o t i c e s t a t e d t h a t c l a i m a n t ' s employment was t e r m i n a t e d f o r g r o s s i n s u b o r d i n a 
t i o n . He was a l s o g i v e n h i s f i n a l paycheck. 

C l a i m a n t f i l e d a g r i e v a n c e t h r o u g h h i s u n i o n under t h e " j u s t cause" p r o v i 
s i o n s o f t h e c o l l e c t i v e b a r g a i n i n g agreement. The g r i e v a n c e was p r o c e s s e d , and 
an a r b i t r a t i o n h e a r i n g t o o k p l a c e b e f o r e t h i s w o r k e r s ' compensation m a t t e r went 
t o h e a r i n g . A t t h e t i m e o f t h e wo r k e r s ' compensation h e a r i n g , t h e a r b i t r a t o r 
had n o t i s s u e d a d e c i s i o n . 

D u r i n g J anuary and e a r l y February 1990, c l a i m a n t had begun t o have i n 
c r e a s i n g l y f r e q u e n t headaches. The day a f t e r t h e d i s c h a r g e , he a l s o began t o 
s u f f e r c h e s t p a i n . He saw Dr. Bohme about t h e s e i s s u e s on F e b r u a r y 14, 1990. 
Dr. Bohme d i a g n o s e d a c u t e s i t u a t i o n a l d e p r e s s i o n and a n x i e t y . He r e f e r r e d 
c l a i m a n t t o Dr. Labby once a g a i n . Claimant t r e a t e d w i t h Dr. Labby f o r s e v e r a l 
weeks. The c h e s t symptoms improved, b u t c l a i m a n t c o n t i n u e d t o have some psycho
l o g i c a l d i f f i c u l t i e s . 

F o l l o w i n g t h e d i s c h a r g e , c l a i m a n t s u f f e r e d a n x i e t y and d e p r e s s i o n , w h i c h 
r e q u i r e d m e d i c a l t r e a t m e n t . The c o n d i t i o n was caused by t h e manner o f t h e d i s 
charge and t h e e v e n t s l e a d i n g up t o i t . 

The symptoms c l a i m a n t s u f f e r e d i n 1990 were s i m i l a r t o t h o s e he s u f f e r e d 
i n 1986 and 1987. N e v e r t h e l e s s , c l a i m a n t ' s a n x i e t y / d e p r e s s i o n d i s o r d e r i n 1990 
was n o t caused i n m a t e r i a l p a r t by h i s a n x i e t y / d e p r e s s i o n d i s o r d e r i n 1986 and 
1987. 

R e f e r e e Bethlahmy's O p i n i o n and Order i s s u e d on September 13, 1990. The 
f o l l o w i n g day, c l a i m a n t r e q u e s t e d abatement and r e c o n s i d e r a t i o n o f t h a t o r d e r i n 
l i g h t o f newly d i s c o v e r e d e v i d e n c e t h a t c l a i m a n t ' s t e r m i n a t i o n was r e s c i n d e d by 
a September 13, 1990 A r b i t r a t o r ' s o r d e r . Claimant r e q u e s t e d t h a t t h e R e f e r e e 
aba t e her September 13, 1990 O p i n i o n and Order and conduct an e v i d e n t i a r y h e a r 
i n g on t h e r e s c i s s i o n o f c l a i m a n t ' s t e r m i n a t i o n . C l a i m a n t a l s o r e q u e s t e d t h a t 
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t h e A r b i t r a t o r ' s Order, w h i c h he marked as " E x h i b i t 50", be r e c e i v e d i n t o t h e 
r e c o r d . L i b e r t y Northwest and A l e x s i s R i s k Management o b j e c t e d t o c l a i m a n t ' s 
m o t i o n . 

R e f e r e e Bethlahmy i s s u e d an Order Denying C l a i m a n t ' s M o t i o n t o Abate. She 
s t a t e d t h a t t h e r e s c i s s i o n o f c l a i m a n t ' s t e r m i n a t i o n d i d n o t a l t e r h e r c o n c l u 
s i o n t h a t c l a i m a n t ' s a n x i e t y n e u r o s i s was t h e r e s u l t o f c l a i m a n t ' s j o b t e r m i n a 
t i o n and, t h e r e f o r e , t h a t h i s c o n d i t i o n was n o t compensable. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t s u f f e r s from a mental d i s o r d e r , a n x i e t y and d e p r e s s i o n , w h i c h 
i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l and p s y c h o l o g i c a l c o mmunities. The 
c o n d i t i o n caused t h e need f o r m e d i c a l t r e a t m e n t . 

Employment c o n d i t i o n s , i n c l u d i n g t h e e v e n t s l e a d i n g d i r e c t l y t o t h e d i s 
c h a r g e and t h e d i s c h a r g e m e e t i n g , were t h e major c o n t r i b u t i n g cause o f t h e 
m e n t a l d i s o r d e r . 

The employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r e x i s t i n a r e a l 
and o b j e c t i v e sense and are n o t g e n e r a l l y i n h e r e n t i n e v e r y work s i t u a t i o n ; 
t h e c o n d i t i o n s were n o t t h e mere f a c t o f t h e d i s c h a r g e and c e s s a t i o n o f em
pl o y m e n t . The manner o f t h e d i s c h a r g e , i n c l u d i n g t h e a c c u s a t i o n o f g r o s s 
i n s u b o r d i n a t i o n u n d e r l y i n g i t , was t h e p r i m a r y s t r e s s f u l e v e n t l e a d i n g t o t h e 
need f o r t r e a t m e n t . 

The A r b i t r a t o r ' s o r d e r i s r e l e v a n t and m a t e r i a l t o t h e i s s u e s i n t h i s 
p r o c e e d i n g . The o r d e r was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f 
h e a r i n g . W i t h o u t t h e A r b i t r a t o r ' s o r d e r , t h e r e c o r d has been i n c o m p l e t e l y 
d e v e l o p e d . 

CONCLUSIONS OF LAW 
C o m p e n s a b i l i t y 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e c l a i m f o r a m e n t a l d i s 
o r d e r under ORS 656.802, c l a i m a n t must prove t h a t work a c t i v i t i e s o r exposures 
a r e t h e m a j or c o n t r i b u t i n g cause o f t h e c o n d i t i o n . See Aetna C a s u a l t y Co. v. 
Aschbacher, 107 Or App 494 (19 9 1 ) . Moreover, such a c l a i m w i l l n o t be compens
a b l e u n l e s s t h e f o l l o w i n g i s e s t a b l i s h e d : 

" ( a ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r 
e x i s t i n a r e a l and o b j e c t i v e sense. 

(b) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r 
a r e c o n d i t i o n s o t h e r t h a n c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y 
w o r k i n g s i t u a t i o n o r reasonable d i s c i p l i n a r y , c o r r e c t i v e o r j o b p e r 
formance e v a l u a t i o n a c t i o n s by t h e employer, o r c e s s a t i o n o f employ
ment . 

( c ) Unless t h e r e i s a d i a g n o s i s o f a mental o r e m o t i o n a l d i s o r d e r 
w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l commu
n i t y . 

(d) Unless t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e m e n t a l 
d i s o r d e r arose o u t o f and i n t h e course o f employment." ORS 
65 6 . 8 0 2 ( 3 ) . 

On r e v i e w , L i b e r t y Northwest and t h e s e l f - i n s u r e d employer argue t h a t t h e 
Re f e r e e ' s o r d e r s h o u l d be s u s t a i n e d because t h e c l a i m a n t has f a i l e d t o s a t i s f y 
s e v e r a l o f t h e s t a t u t o r y r e q u i r e m e n t s . We t a k e t h e i s s u e s s e r i a l l y . 
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L i b e r t y N o r t h w e s t contends t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t he 
s u f f e r s f r o m a m e n t a l d i s o r d e r t h a t i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r 
p s y c h o l o g i c a l community. However, Dr. Labby, t h e t r e a t i n g p s y c h o l o g i s t , p e r s u a 
s i v e l y o p i n e d t h a t c l a i m a n t s u f f e r s from an a n x i e t y n e u r o s i s , a d i a g n o s i s w h i c h 
i s r e c o g n i z e d i n DSM-IIIR. A l t h o u g h Dr. Turco, who examined c l a i m a n t f o r 
L i b e r t y N o r t h w e s t d e c l i n e d t o diagnose a p s y c h i a t r i c c o n d i t i o n , he c o n c u r r e d 
t h a t c l a i m a n t e x h i b i t e d symptoms which c h a r a c t e r i z e Dr. Labby's d i a g n o s i s . We 
a r e l e s s persuaded by Dr. Turco's o p i n i o n t h a n by Dr. Labby's, n o t o n l y because 
Dr. Turco has n o t had t h e o p p o r t u n i t y t o work w i t h c l a i m a n t e x t e n s i v e l y , b u t 
a l s o because he d i d n o t examine c l a i m a n t u n t i l h i s symptoms had d i m i n i s h e d some
what. Based on Dr. Labby's d i a g n o s i s , we r e j e c t t h e i n s u r e r ' s argument. 

That h u r d l e s a t i s f i e d , n e i t h e r L i b e r t y Northwest nor t h e s e l f - i n s u r e d 
employer contends t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t t h e m e n t a l d i s o r d e r arose o u t o f employment o r , i n d e e d , t h a t 
e m p l o y m e n t - r e l a t e d f a c t o r s were t h e major ( o r t h e s o l e ) cause o f t h e d i s o r d e r . 
N e i t h e r c o n t e n d s t h a t t h e employment c o n d i t i o n s p r o d u c i n g t h e d i s o r d e r were n o t 
r e a l and o b j e c t i v e o r t h a t t h e y were g e n e r a l l y i n h e r e n t i n e v e r y work s i t u a t i o n . 

The s o l e q u e s t i o n s e r i o u s l y a t i s s u e i s whether t h e employment c o n d i t i o n s 
w h i c h caused t h e d i s o r d e r were e i t h e r c e s s a t i o n o f employment o r r e a s o n a b l e d i s 
c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s by t h e employer. 
L i b e r t y N o r t h w e s t and t h e s e l f - i n s u r e d employer argue t h a t t h e c l a i m i s n o t com
pe n s a b l e because t h e m e n t a l d i s o r d e r was caused by d i s c i p l i n e and t e r m i n a t i o n . 
The i s s u e s cannot be so e a s i l y d i s p o s e d o f . 

A m e n t a l d i s o r d e r w h i c h i s caused by a j o b t e r m i n a t i o n may be compensable 
p r o v i d e d t h a t t h e d i s o r d e r a r i s e s o u t o f t h e c i r c u m s t a n c e s and manner o f t h e 
d i s c h a r g e r a t h e r t h a n f r o m t h e mere f a c t o f l o s s o f employment. E l wood v. SAIF, 
298 Or 429 ( 1 9 8 5 ) . 

We f i n d t h a t i t was t h e c i r c u m s t a n c e s and manner o f t h e d i s c h a r g e r a t h e r 
t h a n t h e mere c e s s a t i o n o f employment which produced c l a i m a n t ' s a n x i e t y and 
d e p r e s s i o n . We do so based on t h e i s s u e s r a i s e d by c l a i m a n t when he spoke w i t h 
h i s t r e a t i n g d o c t o r s and t h e examining p h y s i c i a n , on c l a i m a n t ' s own t e s t i m o n y a t 
h e a r i n g , and t h e assessment o f t h e m e d i c a l e x p e r t s . 

When c l a i m a n t sought m e d i c a l t r e a t m e n t from Dr. Bohme i n F e b r u a r y 1990, he 
d i d so because o f p h y s i c a l symptoms t h a t arose i m m e d i a t e l y a f t e r t h e d i s c h a r g e . 
There i s no e v i d e n c e t h a t t h e symptoms arose from f e a r o f t h e consequences o f 
unemployment. R a t h e r , t h e y came from a sense o f b e i n g abused. On t h e f o r m 827 
t h e w o r k e r s t a t e d t h a t t h e cause o f h i s i n j u r y was " c o n s t a n t and c o n t i n u a l 
harassment by s u p e r v i s i o n " . When he d e s c r i b e d t h e problem t o Dr. T u r c o , t h e 
e x a m i n i n g p h y s i c i a n , he d e s c r i b e d t h e most d i f f i c u l t a s p e c t s o f h i s r e l a t i o n s h i p 
w i t h h i s employer. H i s emphasis was on t h e 1986 demotion, t h e December 1989 
a c c u s a t i o n t h a t he had s t o l e n company p r o p e r t y , t h e F e b r u a r y 1990 a c c u s a t i o n 
t h a t he had t h r e a t e n e d and sworn a t a s u p e r v i s o r , and h i s summary d i s m i s s a l f o r 
g r o s s i n s u b o r d i n a t i o n . 

Dr. T urco's assessment was t h a t c l a i m a n t ' s c o n d i t i o n was " r e l a t e d t o t h e 
t e r m i n a t i o n and t o some e x t e n t t o some o f t h e a c t i v i t i e s t h a t have prece d e d t h e 
t e r m i n a t i o n . . . " Dr. Labby d i d n o t d i s a g r e e . Moreover, he i n d i c a t e d t h a t a v i n 
d i c a t i o n by t h e A r b i t r a t o r would improve c l a i m a n t ' s c o n d i t i o n — n o t o n l y because 
i t w ould s t a b i l i z e h i s f i n a n c i a l c o n d i t i o n , b u t because i t would r e s t o r e 
c l a i m a n t ' s " p e r s o n a l c r e d i b i l i t y w i t h an employer f o r whom he worked f a i t h f u l l y 
f o r more t h a n t e n y e a r s , and w i t h whom he i n t e n d e d t o pursue a c a r e e r . " 

The i m p o r t a n c e t o c l a i m a n t o f h i s p e r s o n a l c r e d i b i l i t y w i t h h i s employer 
i s u n d e r s c o r e d by c l a i m a n t ' s s t a t e m e n t , on c r o s s - e x a m i n a t i o n a t h e a r i n g , t h a t he 
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a t t r i b u t e d h i s need f o r m e d i c a l h e l p n o t t o a need t o cope w i t h f i n d i n g a n o t h e r 
j o b , b u t t o a l o s s o f s e l f - e s t e e m r e s u l t i n g from t h e d i s c h a r g e and h i s i n a b i l i t y 
t o do h i s chosen work. 

C l a i m a n t ' s concerns were n o t d i r e c t e d t o t h e c e s s a t i o n o f employment, b u t 
t o h i s sense o f h a v i n g been wronged. T h e r e f o r e , we concl u d e t h a t h i s c o n d i t i o n 
was n o t caused by c e s s a t i o n o f employment w i t h i n t h e meaning o f ORS 
6 5 6 . 8 0 2 ( 2 ) ( b ) . 

T h e r e f o r e , c l a i m a n t ' s c o n d i t i o n i s compensable u n l e s s t h e t e r m i n a t i o n and 
e v e n t s s u r r o u n d i n g i t c o n s t i t u t e "reasonable d i s c i p l i n a r y , c o r r e c t i v e o r j o b 
pe r f o r m a n c e e v a l u a t i o n a c t i o n s by t h e employer." ORS 6 5 6 . 8 0 2 ( 3 ) ( b ) . We con
c l u d e t h a t t h e r e c o r d i s i n s u f f i c i e n t l y developed on t h i s i s s u e . 

Evidence/Remand 

The R e f e r e e , i n her i n i t i a l o r d e r , concluded t h a t t h e c l a i m was n o t com
p e n s a b l e f o r two reasons: F i r s t , c l a i m a n t ' s a n x i e t y and d e p r e s s i o n were caused 
by t h e t e r m i n a t i o n o f employment; and second, t h e y were caused by r e a s o n a b l e 
d i s c i p l i n a r y a c t i o n . I n de n y i n g c l a i m a n t ' s r e q u e s t t h a t t h e r e c o r d be reopened 
f o r c o n s i d e r a t i o n o f t h e A r b i t r a t o r ' s o r d e r , t h e Referee h e l d t h a t her f i n d i n g 
t h a t t h e c o n d i t i o n was caused by t h e t e r m i n a t i o n o f employment was d i s p o s i t i v e . 
Inasmuch as t h e f i n d i n g would n o t be a l t e r e d by t h e A r b i t r a t o r ' s d e c i s i o n , she 
d e c l i n e d t o r e c e i v e t h e evidence. 

We h o l d t h a t a b i n d i n g a r b i t r a t o r ' s award a d d r e s s i n g a c o n t r a c t u a l 
g r i e v a n c e c o n c e r n i n g a j o b performance e v a l u a t i o n , a c o r r e c t i v e o r d i s c i p l i n a r y 
a c t i o n , o r a d i s c h a r g e t h a t i s a l l e g e d t o be w i t h o u t " j u s t cause" i s r e l e v a n t . 
I n d e e d , i t i s t h e most p r o b a t i v e evidence which may be adduced on t h e q u e s t i o n 
o f w h e t h e r t h e employer conduct which i s a l l e g e d t o have caused a m e n t a l d i s 
o r d e r was a r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b per f o r m a n c e a c t i o n . I f , 
as i n t h i s case, a r e l e v a n t a r b i t r a t i o n award i s n o t a v a i l a b l e a t t h e t i m e o f 
h e a r i n g b u t becomes a v a i l a b l e t h e r e a f t e r , t h e r e c o r d i s i n c o m p l e t e l y developed 
w i t h o u t i t . I f t h e award becomes a v a i l a b l e a f t e r a r e f e r e e ' s o r d e r i s s u e s , we 
w i l l o r d i n a r i l y remand f o r f u r t h e r development o f t h e r e c o r d . 

I n making t h i s d e c i s i o n , we r e c o g n i z e t h a t we have h e l d t h a t ORS 
656.802(2) a s s i g n s t o us t h e r e s p o n s i b i l i t y t o make a number o f f i n d i n g s o f f a c t 
based on a l l o f t h e evide n c e and i n f o r m e d by our e x p e r t i s e i n e m p l o y m e n t - r e l a t e d 
m a t t e r s . See Leo Campbell, 43 Van N a t t a 1087 ( 1 9 9 1 ) ; L o u i s Orman, 43 Van N a t t a 
226 ( 1 9 9 1 ) . The reasonableness o f employer d i s c i p l i n a r y conduct i s one o f t h o s e 
f i n d i n g s w h i c h we a r e r e q u i r e d t o make. N e v e r t h e l e s s , ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) does 
n o t e n v i s i o n t h a t t h e Board w i l l , i n each and e v e r y case, measure employer con
d u c t s o l e l y a g a i n s t ' some k i n d o f a b s t r a c t , n a t u r a l law o f l a b o r r e l a t i o n s . 
R a t h e r , we may c o n s i d e r a v a r i e t y o f e v i d e n t i a r y m a t t e r s b e a r i n g on t h e r e a s o n 
a b l e n e s s o f an employer's conduct. We may c o n s i d e r e v i d e n c e t h a t an employer's 
t r e a t m e n t o f a c l a i m a n t was i n c o n s i s t e n t w i t h g o v e r n i n g employment law; t h a t i t 
was n o t c o n s i s t e n t w i t h i t s t r e a t m e n t o f o t h e r employes; and t h a t i t was n o t 
c o n s i s t e n t w i t h i t s own p o l i c i e s . ̂  When an employer has e n t e r e d i n t o a c o l l e c 
t i v e b a r g a i n i n g agreement, we may c o n s i d e r e v i d e n c e t h a t t h e employer's t r e a t 
ment o f a c l a i m a n t v i o l a t e d t h a t agreement. I f t h e employer and t h e u n i o n have 
agreed t o a p r o v i s i o n f o r a r b i t r a t i o n o f d i s p u t e s a r i s i n g under t h e c o l l e c t i v e 
b a r g a i n i n g agreement, and i f an a r b i t r a t o r ' s award i s d i r e c t l y on p o i n t , t h e n 
t h e a r b i t r a t o r ' s award i s h i g h l y p e r s u a s i v e on t h e q u e s t i o n o f t h e r e a s o n a b l e 
ness o f t h e employer's conduct. 

Because t h e Referee d e c l i n e d t o reopen t h e r e c o r d t o r e c e i v e t h e A r b i t r a 
t i o n award, we remand t h e case w i t h d i r e c t i o n s t o admit t h e award and such r e 
b u t t a l as t h e o t h e r p a r t i e s may w i s h t o o f f e r . A f t e r r e c e i v i n g t h e e v i d e n c e , 
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t h e R e f e r e e s h a l l make f i n d i n g s c o n c e r n i n g t h e reasonableness o f t h e d i s c i p l i n e / 
d i s c h a r g e and s h a l l d e t e r m i n e , i n view o f t h e new evi d e n c e and t h e f i n d i n g s and 
c o n c l u s i o n s we make i n t h i s o r d e r , whether t h e c l a i m i s compensable and, i f so, 
whether L i b e r t y N o r t h w e s t o r t h e s e l f - i n s u r e d employer ( A l e x s i s ) i s r e s p o n s i b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 13, 1990, i s v a c a t e d . The case i s r e 
manded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

Board Member Gunn, s p e c i a l l y concurring: 

I agree w i t h t h e m a j o r i t y ' s d i s p o s i t i o n o f t h i s case. I w r i t e o n l y t o ex
p r e s s my v i e w r e g a r d i n g t h e w e i g h t t o be g i v e n a Labor A r b i t r a t o r ' s award, and 
t o c o n s i d e r t h e d e f i n i t i o n o f "reasonable" i n ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) . 

Where t h e rea s o n a b l e n e s s o f an employer's conduct i s an i s s u e i n a work
e r s ' c o mpensation p r o c e e d i n g , and an A r b i t r a t o r ' s award addresses t h a t i s s u e , 
t h e Board s h o u l d d e f e r t o t h a t award. B i n d i n g a r b i t r a t i o n i s an e f f e c t i v e , 
e x p e d i t i o u s and l e g i s l a t i v e l y f a v o r e d means o f r e s o l v i n g l a b o r d i s p u t e s . D e f e r 
r i n g , where a p p r o p r i a t e , t o a r b i t r a t i o n d e c i s i o n s advances t h e l e g i s l a t i v e p u r 
pose and i s a p r o p e r e x e r c i s e o f q u a s i j u d i c i a l a u t h o r i t y . West L i n n Ed. Assn. 
v. West L i n n School D i s t r i c t No 3JT, 3 PECBR 1864 ( 1 9 7 8 ) ; S i e q e l v. Gresham 
Grade Teachers, 32 Or App 541, 546-549 (1 9 7 8 ) . 

I n t h e absence o f an A r b i t r a t o r ' s award, I b e l i e v e t h a t t h e Board s h o u l d 
adopt a s t a n d a r d by wh i c h t h e t e r m "reasonable" as i t i s used i n ORS 
6 5 6 . 8 0 2 ( 2 ) ( b ) i s c l e a r l y d e f i n e d . A s t a n d a r d o f reasonableness i s n o t s e t f o r t h 
i n e i t h e r s t a t u t e o r r u l e . F u r t h e r , t h e r e i s n o t any l e g i s l a t i v e h i s t o r y o r 
p r i o r Board d e c i s i o n s w h i c h d e f i n e t h i s s t a n d a r d . Rather, t h e d e t e r m i n a t i o n o f 
what i s r e a s o n a b l e conduct i n t h i s c o n t e x t has been d e c i d e d on a case-by-case 
b a s i s w i t h no e n u n c i a t e d s t a n d a r d t o g u i d e t h e f a c t - f i n d e r o r t h e p a r t i e s . 

I n Brown v. Oregon C o l l e g e o f E d u c a t i o n , 52 Or App 251 ( 1 9 8 1 ) , t h e c o u r t 
p r o v i d e d g u i d e l i n e s r e l e v a n t t o t h e d e t e r m i n a t i o n o f "re a s o n a b l e n e s s " w i t h r e 
g a r d t o an employer's co n d u c t . These f a c t o r s have been f u r t h e r expanded upon by 
t h e Employment R e l a t i o n s Board i n Oregon School Employes v. Klamath County 
School D i s t r i c t , 9 PECBR 8832 ( 1 9 8 6 ) , which i s s e t f o r t h i n f o o t n o t e 1 o f t h e 
m a j o r i t y o p i n i o n . I would, i n t h e absence o f a c o l l e c t i v e b a r g a i n i n g agreement, 
ur g e t h e a d o p t i o n o f t h e s e f a c t o r s i n o r d e r t o p r o v i d e a s t a n d a r d f o r d e t e r m i n a 
t i o n o f " r e a s o n a b l e " under ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) . 2 

l The Workers' Compensation Board i s n o t t h e o n l y a d m i n i s t r a t i v e agency w h i c h 
i s c harged w i t h a s s e s s i n g t h e reasonableness o f employer co n d u c t . The Employ
ment R e l a t i o n s Board (ERB) r e v i e w s c e r t a i n d i s c i p l i n a r y a c t i o n s o f p u b l i c em
p l o y e r s ; i n d o i n g so, i t must d e t e r m i n e whether o r n o t a " r e a s o n a b l e employer" 
would have t a k e n t h e c h a l l e n g e d d i s c i p l i n a r y a c t i o n . See Brown v. Oregon 
C o l l e g e o f E d u c a t i o n , 52 Or App 251 (1981). ERB, q u o t i n g one member's o p i n i o n 
i n Brown, has announced some o f t h e f a c t o r s i t w i l l c o n s i d e r i n making i t s 
d e t e r m i n a t i o n : 

"There i s no e x p l i c i t and comprehensive r e c i p e t h a t d e s c r i b e s t h e 
t r a i t s o f t h e r e a s o n a b l e employer. The i n g r e d i e n t s must be d i s 
c e r n e d , and sometimes i n f e r r e d , from a v a r i e t y o f so u r c e s . The 
Oregon L e g i s l a t u r e , c o u r t s and t h i s Board have e n u n c i a t e d some o f 
t h e t r a i t s possessed by t h e rea s o n a b l e employer; f o r example, i t : 
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Does n o t t a k e a c t i o n based on p o l i t i c a l , r e l i g i o u s o r 
r a c i a l reasons, o r because o f sex, m a r i t a l s t a t u s , o r 
age; 
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D i s c i p l i n e s i n good f a i t h and f o r cause; 

Does n o t impose s a n c t i o n s d i s p r o p o r t i o n a t e t o t h e 
o f f e n s e o r d i s c i p l i n e f o r i n c o n s e q u e n t i a l o f f e n s e s ; 

C o n s i d e r s t h e employe's l e n g t h o f s e r v i c e and p r i o r 
s e r v i c e r e c o r d , warns employes about what conduct i s 
improper and g e n e r a l l y i s c o n s i s t e n t i n a p p l y i n g 
d i s c i p l i n a r y s a n c t i o n s ; 

Takes d i s c i p l i n a r y a c t i o n i n a t i m e l y manner; 

Gives an employe who i s b e i n g d i s m i s s e d n o t i f i c a t i o n o f 
t h e charges a g a i n s t him and o f t h e k i n d s o f s a n c t i o n s 
b e i n g c o n s i d e r e d , and a t l e a s t an i n f o r m a l o p p o r t u n i t y 
t o r e f u t e t h e charges t o someone a u t h o r i z e d t o make o r 
e f f e c t i v e l y recommend t h e f i n a l d e c i s i o n ; 

Bears t h e burden o f p r o v i n g a l l elements necessary t o 
j u s t i f y t h e d i s c i p l i n e e x a c t e d ; and 

Adopts and e n f o r c e s r e a s o n a b l e r e g u l a t i o n s g o v e r n i n g t h e 
work and conduct o f i t s employes and imposes a p p r o p r i a t e 
forms o f d i s c i p l i n e where i t has good cause. 

My own e x p e r i e n c e i n t h e f i e l d o f employment r e l a t i o n s and a r e v i e w 
o f some l i t e r a t u r e i n t h e f i e l d l e a d me t o co n c l u d e t h a t t h e re a s o n 
a b l e employer a l s o i n c o r p o r a t e s o t h e r t r a i t s . For example, i t : 

Makes a f a i r and o b j e c t i v e i n v e s t i g a t i o n b e f o r e a d m i n i s 
t e r i n g d i s c i p l i n e , except i n e x t r a o r d i n a r y c i r c u m 
s t a n c e s ; o b t a i n s s u b s t a n t i a l evidence b e f o r e i m p o s i n g 
s a n c t i o n s ; uses p r o g r e s s i v e d i s c i p l i n e , e x c e p t where t h e 
o f f e n s e charged i s gross o r t h e employe's b e h a v i o r p r o b 
a b l y w i l l n o t be improved t h r o u g h such measures; and 
does n o t , t h r o u g h i t s own a c t i o n s , e x a c e r b a t e d i s c i 
p l i n a r y problems." 

Oregon School Employes A s s o c i a t i o n v. Klamath County School D i s t r i c t , 9 PECBR 
8832 (1986) . 

These f a c t o r s a r e a l s o r e l e v a n t t o our d e t e r m i n a t i o n o f r e a s o n a b l e n e s s . 
T h e r e f o r e , e v i d e n c e d i r e c t e d t o th e s e i s s u e s i s r e l e v a n t and m a t e r i a l i n m e n t a l 
d i s o r d e r cases under ORS 656.802. 

1 These same f a c t o r s would be a p p l i e d by t h e Employment R e l a t i o n s Board t o t h e 
Workers' Compensation Board, as a p u b l i c employer, t o any conduct t a k e n i n t h e 
d i s c i p l i n e o r d i s c h a r g e o f a r e f e r e e . See ORS 6 5 6 . 7 2 4 ( 3 ) ( d ) . 
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The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
M i l l s ' o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , a 42 y e a r o l d computer s p e c i a l i s t , f i r s t had low back p a i n w h i l e 
w o r k i n g f o r t h e employer, T e k t r o n i x , i n 1983. No c l a i m was made a g a i n s t t h e em
p l o y e r a t t h a t t i m e and c l a i m a n t d i d n o t r e c e i v e any m e d i c a l t r e a t m e n t f o r h i s 
back t h e r e a f t e r u n t i l 1989. 

From 1987 t o 1989, c l a i m a n t was employed as a l a b o r a t o r y t e c h n i c i a n and 
pe r f o r m e d m e t a l l u r g i c a l t e s t i n g . I n August 1989, he began w o r k i n g i n t h e mech
a n i c a l d e p a r t m e n t a s s e m b l i n g c i r c u i t boards. T h i s j o b i n v o l v e d v a r i o u s a c t i v i 
t i e s , i n c l u d i n g o c c a s i o n a l l i f t i n g o f s t a c k s o f c i r c u i t boards w e i g h i n g up t o 
40 pounds and p l a c i n g them i n r a c k s above t h e s h o u l d e r l e v e l . 

As a r e s u l t o f t h i s h e a v i e r work, c l a i m a n t began t o have symptomatic 
f l a r e - u p s o f h i s back c o n d i t i o n . He f i r s t sought m e d i c a l t r e a t m e n t f r o m Dr. 
Azhar, h i s t r e a t i n g p h y s i c i a n , on January 5, 1990. Dr. Azhar d i a g n o s e d a low 
back s t r a i n r e l a t e d t o l i f t i n g a t work and l o n g p e r i o d s o f s t a n d i n g . (Ex. 7 ) . 
Cl a i m a n t a g a i n sought t r e a t m e n t f o r low back p a i n on Februa r y 2, 1990. No 
c l a i m s were f i l e d w i t h r e s p e c t t o t h o s e two v i s i t s and c l a i m a n t d i d n o t miss any 
work. 

On A p r i l 4, 1990, c l a i m a n t f e l t a sharp p a i n i n h i s low back w h i l e l i f t 
i n g c i r c u i t b o a r d s . He d i d n o t r e p o r t a s p e c i f i c i n j u r y t o t h e employer a t 
t h a t t i m e , n o r d i d he r e p o r t a low back i n j u r y t o Dr. Azhar, who examined 
c l a i m a n t l a t e r t h a t day d u r i n g a p r e v i o u s l y scheduled a p p o i n t m e n t f o r c h e s t 
p a i n s . 

C l a i m a n t r e p o r t e d t o work t h e f o l l o w i n g day and i n f o r m e d h i s s u p e r v i s o r 
t h a t he c o u l d n o t p e r f o r m c e r t a i n work a c t i v i t i e s because o f h i s low back 
p a i n , w h i c h had become sev e r e . The s u p e r v i s o r t o l d c l a i m a n t t h a t , i f he was 
r e f u s i n g work due t o back p a i n , he needed t o o b t a i n a d o c t o r ' s excuse and sug
g e s t e d t h a t he s h o u l d f i l e a c l a i m i f he was i n j u r e d . C l a i m a n t d i d n o t t e l l 
h i s s u p e r v i s o r about t h e s p e c i f i c i n j u r y a t t h a t t i m e ; however, he d i d f i l e a 
c l a i m f o r a back " s t r a i n " l a t e r t h a t day and, on t h e c l a i m f o r m , d e s c r i b e d t h e 
A p r i l 4, 1990 l i f t i n g i n c i d e n t . (Ex. 8 ) . 

The n e x t day, A p r i l 6, 1990, c l a i m a n t saw Dr. Azhar, who d i a g n o s e d a 
l u m b o s a c r a l s t r a i n and r e l a t e d t h e c o n d i t i o n t o c l a i m a n t ' s l i f t i n g a c t i v i t i e s 
a t work. Dr. Azhar t o o k c l a i m a n t o f f work and p r e s c r i b e d m e d i c a t i o n . X-rays 
o f h i s lumbar s p i n e p r o v e d n o r m a l ; a MRI showed d e g e n e r a t i v e d i s c changes a t 
L4-5 and f o r a m i n a l s t e n o s i s a t L5-S1. 

Dr. Azhar i s s u e d h i s f i r s t n a r r a t i v e r e p o r t on A p r i l 23, 1990. He i n d i 
c a t e d t h a t c l a i m a n t had a lu m b o s a c r a l s t r a i n i n a d d i t i o n t o a p r e e x i s t i n g 
d e g e n e r a t i v e d i s c d i s e a s e . He f u r t h e r i n d i c a t e d t h a t c l a i m a n t w o u ld be medi
c a l l y s t a t i o n a r y i n 4-6 weeks, and t h a t c l a i m a n t c o u l d r e t u r n t o work w i t h r e 
s t r i c t i o n s . (Ex. 1 4 ) . 
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On May 7, 1990, c l a i m a n t was examined by Dr. M c K i l l o p , an o r t h o p e d i c 
s urgeon. Dr. M c K i l l o p diagnosed m i l d d e g e n e r a t i v e d i s c d i s e a s e and backaches 
a s s o c i a t e d w i t h l i f t i n g a t work. 

On May 18, 1990, t h e employer d e n i e d c l a i m a n t ' s c l a i m , a s s e r t i n g t h a t 
h i s low back symptomatology was n o t d i r e c t l y r e l a t e d t o h i s a c t i v i t i e s a t 
work. (Ex. 1 6 ) . A t h e a r i n g , i t r a i s e d two defenses t o t h e c l a i m , t h e f i r s t 
b e i n g t h a t c l a i m a n t ' s i n j u r y d i d n o t a r i s e o u t o f and i n t h e c o u r s e o f h i s em
pl o y m e n t . I n t h e a l t e r n a t i v e , i t argued t h a t i f c l a i m a n t d i d s u s t a i n an i n 
j u r y a t work, t h e c l a i m was n o t compensable because c l a i m a n t ' s need f o r t r e a t 
ment was caused, i n major p a r t , by h i s p r e e x i s t i n g d e g e n e r a t i v e d i s e a s e p r o 
cess. 

FINDINGS OF ULTIMATE FACT 

On A p r i l 4, 1990, c l a i m a n t s u f f e r e d an a c c i d e n t a l low back i n j u r y , which 
a r o s e o u t o f and i n t h e course o f employment and was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . T h i s i n j u r y combined 
w i t h c l a i m a n t ' s p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e t o cause o r p r o l o n g 
c l a i m a n t ' s d i s a b i l i t y o r need f o r t r e a t m e n t . However, t h e i n j u r y remained t h e 
maj o r c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and need f o r t r e a t m e n t f o r h i s r e 
s u l t a n t c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s low back s t r a i n , t h e 
Re f e r e e f i r s t c o n c l u d e d t h a t t h e cause o f t h e s t r a i n was an i n j u r y r a t h e r t h a n 
an o c c u p a t i o n a l d i s e a s e . We agree. 

An a c c i d e n t a l i n j u r y i s g e n e r a l l y unexpected and sudden i n o n s e t . An 
o c c u p a t i o n a l d i s e a s e , on t h e o t h e r hand, develops g r a d u a l l y o v e r a p e r i o d o f 
t i m e and cannot be s a i d t o be an u n a n t i c i p a t e d r e s u l t o f a w o r k e r ' s c o n t i n u o u s 
e x posure t o c o n d i t i o n s i n p a r t i c u l a r k i n d s o f employment. James v. SAIF, 
290 Or 343 ( 1 9 8 1 ) . I n t h i s case, c l a i m a n t c r e d i b l y t e s t i f i e d t h a t , a l t h o u g h 
h i s back had h u r t p e r i o d i c a l l y b e f o r e , he f e l t a sharp p a i n i n h i s back w h i l e 
l i f t i n g a s t a c k o f c i r c u i t boards between 2:00 and 3:00 p.m. on A p r i l 4, 1990. 
Thus, c l a i m a n t p o i n t s t o an i d e n t i f i a b l e event t h a t caused a sudden on s e t o f 
d i s a b l i n g p a i n . A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s back s t r a i n was t h e 
r e s u l t o f an i n j u r y , r a t h e r t h a n an o c c u p a t i o n a l d i s e a s e . V a l t i n s o n v. SAIF, 
56 Or App 184 ( 1 9 8 2 ) . 

T u r n i n g t o t h e m e r i t s o f t h e c l a i m , t h e Referee n e x t c o n c l u d e d t h a t 
c l a i m a n t had e s t a b l i s h e d a compensable back s t r a i n , because t h e A p r i l 4, 1990 
work i n c i d e n t was t h e major c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and need f o r 
m e d i c a l t r e a t m e n t . We agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n , b u t o f f e r 
t h e f o l l o w i n g a n a l y s i s . 

On May 7, 1990, t h e Oregon L e g i s l a t u r e passed Senate B i l l 1197, an ex
t e n s i v e r e v i s i o n o f t h e Workers' Compensation A c t . Or Laws 1990 ( S p e c i a l Ses
s i o n ) , ch. 2. Cl a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g 
was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " 
c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e 
h e r e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y 
p r o v i s i o n . See, e.g., S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 
amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e 
purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

As amended, ORS 656 . 0 0 5 ( 7 ) ( a ) p r o v i d e s , i n p e r t i n e n t p a r t : 
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"A 'compensable i n j u r y ' i s an a c c i d e n t a l i n j u r y * * * a r i s i n g o u t o f 
and i n t h e c o u r s e o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r r e 
s u l t i n g i n d i s a b i l i t y o r d e a t h : an i n j u r y i s a c c i d e n t a l i f t h e r e 
s u l t i s an a c c i d e n t , whether o r n o t due t o a c c i d e n t a l means, i f i t 
i s e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s , 
s u b j e c t t o t h e f o l l o w i n g l i m i t a t i o n s : 

"(A) No i n j u r y o r d i s e a s e i s compensable as a consequence o f o f a 
compensable i n j u r y u n l e s s t h e compensable i n j u r y i s t h e major con
t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . 

"(B) I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g d i s e a s e o r 
c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , t h e 
r e s u l t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t t h e compens
a b l e i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f t h e d i s 
a b i l i t y o r need f o r t r e a t m e n t . " Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 
2, s e c t i o n 3. 

We f i n d no a m b i g u i t i e s i n t h e s t a t u t e as a p p l i e d t o t h i s s i t u a t i o n . 
T h e r e f o r e , we c o n s t r u e i t a c c o r d i n g t o i t s p l a i n meaning. Perez v. S t a t e Farm 
M u t u a l I n s . Co., 289 Or 295 ( 1 9 8 0 ) . 

The new s t a t u t o r y p r o v i s i o n c l e a r l y r e t a i n s t h e t r a d i t i o n a l d e f i n i t i o n o f 
a compensable i n j u r y , i . e . , an a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e 
c o u r s e o f employment. A c c o r d i n g l y , as i n t h e p a s t , an i n j u r e d w o r k e r e s t a b 
l i s h e s a compensable i n j u r y by p r o v i n g t h a t t h e a c c i d e n t i s a m a t e r i a l con
t r i b u t i n g cause o f d i s a b i l i t y o r need f o r t r e a t m e n t . See Mark N. W i e d l e , 43 Van 
N a t t a 855 ( 1 9 9 1 ) . However, t h e need f o r m e d i c a l s e r v i c e s o r d i s a b i l i t y must be 
e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . See Suzanne 
R o b e r t s o n , 43 Van N a t t a 1505 (1 9 9 1 ) . F u r t h e r m o r e , by a d d i n g s u b s e c t i o n s (A) and 
( B ) , t h e l e g i s l a t u r e has s u b j e c t e d a compensable i n j u r y t o c e r t a i n " l i m i t a t i o n s . " 
By v i r t u e o f t h e f i r s t l i m i t a t i o n , a worker who s u f f e r s a second i n j u r y as a 
consequence o f t h e o r i g i n a l compensable i n j u r y w i l l be compensated f o r t h e 
second c o n d i t i o n o n l y i f t h e compensable i n j u r y i s t h e major c o n t r i b u t i n g cause 
o f t h a t i n j u r y . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; see J u l i e K. Gasperino, 43 Van N a t t a 1151 
( 1 9 9 1 ) . 

ORS 656. 0 0 5 ( 7 ) ( a ) ( B ) c r e a t e s a s i m i l a r l i m i t a t i o n . Under t h a t p r o v i s i o n , 
a w o r k e r who s u f f e r s a compensable i n j u r y , y e t who a l s o s u f f e r s f r o m a p r e e x i s t 
i n g c o n d i t i o n o r d i s e a s e t h a t combines t o cause o r p r o l o n g d i s a b i l i t y o r need 
f o r t r e a t m e n t , w i l l be compensated f o r d i s a b i l i t y and t r e a t m e n t o n l y i f t h e com
pe n s a b l e i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h a t d i s a b i l i t y o r need f o r 
p a r t i c u l a r t r e a t m e n t . Thus, a l t h o u g h t h e i n j u r y i s compensable, a w o r k e r may 
n o t be e n t i t l e d t o c l a i m e d compensation f o r p a r t i c u l a r m e d i c a l s e r v i c e s o r d i s 
a b i l i t y i f h i s p r e e x i s t i n g d i s e a s e o r c o n d i t i o n i s t h e major c o n t r i b u t i n g cause 
o f t h a t d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . 

A c a r r i e r s h a l l n o t deny an i n i t i a l i n j u r y c l a i m t o t a k e advantage o f t h e 
l i m i t i n g f e a t u r e o f s u b s e c t i o n ( B ) . Rather, a f t e r a c c e p t i n g t h e c l a i m as com
pe n s a b l e under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , t h e c a r r i e r may p a r t i a l l y deny such t r e a t m e n t 
as i t r e a s o n a b l y b e l i e v e s i s caused i n major p a r t by t h e p r e e x i s t i n g d i s e a s e 
r a t h e r t h a n t h e a c c i d e n t a l i n j u r y . S i m i l a r l y , f o r example, i f t h e c a r r i e r ob
t a i n s e v i d e n c e t h a t a c l a i m a n t ' s d i s a b i l i t y i s n o t t h e n caused i n m a j o r p a r t by 
t h e i n j u r y , b u t r a t h e r by t h e p r e e x i s t i n g c o n d i t i o n , t h e c a r r i e r may p a r t i a l l y 
deny d i s a b i l i t y compensation f o r t h e t h e n - c u r r e n t c o n d i t i o n . I n t h e a p p r o p r i a t e 
case, a c a r r i e r may acc e p t an i n j u r y and p a r t i a l l y deny d i s a b i l i t y and/or t r e a t 
ment i n a s i n g l e document. 
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I n t h i s case, t h e employer i s s u e d a s i n g l e d e n i a l , w h i c h p r o v i d e d , i n 
p e r t i n e n t p a r t : 
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"We have r e c e i v e d y o u r c l a i m f o r your low back o c c u r r i n g on o r 
around A p r i l 4, 1990. 

"However, i n f o r m a t i o n i n your f i l e i n d i c a t e s t h a t y o u r c u r r e n t low 
back symptomatology i s n o t d i r e c t l y r e l a t e d t o y o u r work a c t i v i 
t i e s [.] T h e r e f o r e , we must r e s p e c t f u l l y deny your c l a i m . 

"We must n o t i f y you t h a t we w i l l be unable t o accept y o u r c l a i m . 
Our d e n i a l i s based on t h e f a c t t h a t i t does n o t appear y o u r c o n d i 
t i o n was worsened by o r arose o u t o f and i n t h e course o f y o u r em
p l o y m e n t , e i t h e r by a c c i d e n t o r o c c u p a t i o n a l d i s e a s e , w i t h i n t h e 
meaning o f t h e Oregon Workers' Compensation Law." (Ex. 1 6 ) . 

From t h e p l a i n language o f t h e d e n i a l , as w e l l as t h e employer's p r e s e n 
t a t i o n o f t h e i s s u e a t h e a r i n g , i t i s c l e a r t h a t t h e employer w i s h e d t o c h a l 
l e n g e t h e c o m p e n s a b i l i t y o f t h e e n t i r e c l a i m on t h e ground t h a t i t d i d n o t 
a r i s e o u t o f and i n t h e course o f employment. T h e r e f o r e , we must f i r s t d e t e r 
mine t h e c o m p e n s a b i l i t y o f t h e i n j u r y i t s e l f under amended ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) by 
a n s w e r i n g t h e f o l l o w i n g q u e s t i o n : Was t h e i n j u r y s u s t a i n e d i n t h e course and 
scope o f t h e employment and was i t a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s 
d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s ? 

The p r i m a r y m e d i c a l evidence i n t h i s case comes fr o m Dr. M c K i l l o p , who 
p e r f o r m e d an independent m e d i c a l e x a m i n a t i o n on May 7, 1990. He c o n c l u d e d t h a t 
c l a i m a n t ' s work i n c i d e n t caused t h e development o f low back symptoms, w h i c h l e d 
t o h i s d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . He a l s o r e p o r t e d t h a t , as a 
r e s u l t o f t h e i n j u r y , c l a i m a n t had r e s t r i c t i o n s o f lumbar m o t i o n on c e r t a i n 
o r t h o p e d i c maneuvers, i . e . , f l e x i o n l i m i t e d t o 60 degrees and e x t e n s i o n t o 
20 d e g r e e s . The r e p o r t i s s u f f i c i e n t t o e s t a b l i s h , by m e d i c a l e v i d e n c e sup
p o r t e d by o b j e c t i v e f i n d i n g s , t h a t t h e r e was an i n j u r y . Moreover, we f i n d t h e 
r e p o r t s u f f i c i e n t t o e s t a b l i s h t h a t t h e i n j u r y was w o r k - r e l a t e d . There i s no 
c o n t r a r y e v i d e n c e . 

T h e r e f o r e , we conclude t h a t c l a i m a n t has e s t a b l i s h e d a compensable i n 
j u r y . A c c o r d i n g l y , we a f f i r m t h e Referee's o r d e r s e t t i n g a s i d e t h e employer's 
d e n i a l . 

Assuming arguendo, t h a t t h e employer's d e n i a l a l s o r a i s e d an i s s u e about 
t h e r i g h t t o compensation f o r s p e c i f i c t r e a t m e n t o r d i s a b i l i t y , we a l s o f i n d 
t h a t , because t h e i n j u r y was t h e major c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and 
need f o r t r e a t m e n t , c l a i m a n t i s e n t i t l e d t o a l l c l a i m e d compensation f o r t h a t 
i n j u r y , h i s p r e e x i s t i n g c o n d i t i o n n o t w i t h s t a n d i n g . 

The employer r e q u e s t e d r e v i e w , and we have found t h a t c l a i m a n t ' s compen
s a t i o n s h o u l d n o t be d i s a l l o w e d o r reduced. N e v e r t h e l e s s , c l a i m a n t ' s a t t o r n e y 
i s n o t e n t i t l e d t o an assessed a t t o r n e y f e e under ORS 6 5 6 . 3 8 3 ( 2 ) , because t h e 
r e s p o n d e n t ' s b r i e f was n o t t i m e l y s u b m i t t e d . See S h i r l e y M. Brown, 40 Van 
N a t t a 879 ( 1 9 8 8 ) . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d September 10, 1990 i s a f f i r m e d . 

Board Members Westerband, K i n s l e y , and Neidig s p e c i a l l y c o n c u r r i n g . 

The m a j o r i t y has reached t h e c o r r e c t r e s u l t , b u t f o r t h e wrong reason. 
C l a i m a n t ' s c l a i m i s compensable, b u t o n l y because t h e e v i d e n c e e s t a b l i s h e s t h a t 



2372 Bahman M. N a z a r i , 43 Van N a t t a 2368 (1991) 

h i s compensable i n j u r y r a t h e r t h a n h i s p r e e x i s t i n g c o n d i t i o n i s t h e m a j o r con
t r i b u t i n g cause o f h i s d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . 

On page 4 o f i t s o p i n i o n , t h e m a j o r i t y b e g i n s i t s a n a l y s i s w i t h a c o r r e c t 
d e s c r i p t i o n o f t h e e f f e c t o f t h e 1990 amendment t o ORS 656.005: 

"Under t h a t p r o v i s i o n [ORS 6 5 6 . 0 0 5 ( a ) ( B ) ] , a w orker who s u f f e r s a 
compensable i n j u r y , y e t who a l s o s u f f e r s from a p r e e x i s t i n g c o n d i 
t i o n o r d i s e a s e t h a t combines t o cause o r p r o l o n g d i s a b i l i t y o r need 
f o r t r e a t m e n t , w i l l be compensated f o r d i s a b i l i t y o n l y i f t h e com
p e n s a b l e i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r 
need f o r t r e a t m e n t . Thus, a l t h o u g h t h e i n j u r y i s compensable, a 
w o r k e r may n o t be e n t i t l e d t o c l a i m e d compensation f o r m e d i c a l s e r 
v i c e s o r d i s a b i l i t y because h i s p r e e x i s t i n g d i s e a s e o r c o n d i t i o n i s 
t h e m a j o r c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r m e d i c a l 
s e r v i c e s . " (Emphasis added). 

L i k e t h e s t a t u t e i t s e l f , t h a t s t atement o f law i s c l e a r and s i m p l e enough. 
However, f r o m t h a t s t a t e m e n t onward, t h e m a j o r i t y proceeds t o e n a c t i t s own l e g 
i s l a t i o n g o v e r n i n g c l a i m s p r o c e s s i n g . The m a j o r i t y o p i n i o n s t a t e s : 

"A c a r r i e r s h a l l n o t deny an i n i t i a l i n j u r y c l a i m t o t a k e advantage 
o f t h e l i m i t i n g f e a t u r e o f s u b s e c t i o n ( B ) . R ather, a f t e r a c c e p t i n g 
t h e c l a i m as compensable under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , t h e c a r r i e r may 
p a r t i a l l y deny such t r e a t m e n t as i t r e a s o n a b l y b e l i e v e s i s caused i n 
m a j o r p a r t by t h e p r e e x i s t i n g d i s e a s e r a t h e r t h a n t h e a c c i d e n t a l 
i n j u r y . S i m i l a r l y , f o r example, i f t h e c a r r i e r o b t a i n s e v i d e n c e 
t h a t a c l a i m a n t ' s d i s a b i l i t y i s n o t t h e n caused by t h e i n j u r y , b u t 
r a t h e r by t h e p r e e x i s t i n g c o n d i t i o n , t h e c a r r i e r may p a r t i a l l y deny 
d i s a b i l i t y compensation f o r t h e t h e n c u r r e n t c o n d i t i o n . I n t h e 
a p p r o p r i a t e case, a c a r r i e r may accept an i n j u r y and p a r t i a l l y deny 
d i s a b i l i t y i n a s i n g l e document." (Emphasis added). 

The m a j o r i t y has missed t h e p o i n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s n o t a c l a i m s 
p r o c e s s i n g s t a t u t e . I t i s s u b s t a n t i v e , i n purpose and e f f e c t . When t h e c l a i m e d 
f o r c o n d i t i o n r e s u l t s f r o m t h e c o m b i n a t i o n o f an i n d u s t r i a l a c c i d e n t and a p r e 
e x i s t i n g c o n d i t i o n , t h e s t a t u t e says t h a t " t h e r e s u l t a n t c o n d i t i o n i s compens
a b l e o n l y t o t h e e x t e n t t h e compensable i n j u r y i s and remains t h e m a j o r con
t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r t r e a t m e n t . " Thus, when because o f 
a p r e e x i s t i n g c o n d i t i o n , t h e i n d u s t r i a l a c c i d e n t i s n o t t h e m a j o r c o n t r i b u t i n g 
cause o f t h e d i s a b i l i t y , t h e d i s a b i l i t y i s s i m p l y n o t compensable, n o t w i t h s t a n d 
i n g t h e " m a t e r i a l c o n t r i b u t i o n " o f t h e employee's work a c t i v i t i e s . 

The purpose and p o l i c y o f t h e l e g i s l a t u r e are c l e a r . The l e g i s l a t u r e has 
d e c i d e d t h a t where a p r e e x i s t i n g c o n d i t i o n i s , i n major p a r t t h e p r o b l e m , t h e 
" m a t e r i a l c o n t r i b u t i o n " o f t h e i n d u s t r i a l a c c i d e n t i s n o t enough t o e n t i t l e t h e 
w o r k e r t o w o r k e r s ' compensation b e n e f i t s , and t h e r e s u l t a n t m e d i c a l p r o b l e m i s 
f o r some o t h e r system o f h e a l t h c a r e . Consequently, where t h e c a r r i e r ' s i n v e s 
t i g a t i o n e s t a b l i s h e s t h a t a p r e e x i s t i n g c o n d i t i o n i s t h e major c o n t r i b u t i n g 
cause o f t h e w o r k e r ' s d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t , t h e c a r r i e r may 
s i m p l y deny t h e c l a i m on t h a t b a s i s . The c a r r i e r has no o b l i g a t i o n under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , c o n t r a r y t o t h e m a j o r i t y o p i n i o n , t o a c c e p t t h e a c c i d e n t a l i n 
j u r y b e f o r e d e n y i n g t h e w o r k e r ' s c l a i m i n t h e same o r i n some o t h e r document. 
R a t h e r , t h e c l a i m may s i m p l y be d e n i e d on t h e ground t h a t t h e i n d u s t r i a l a c c i 
d e n t i s n o t t h e m a j o r c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r t r e a t 
ment. 

F u r t h e r m o r e , where t h e e f f e c t o f t h e p r e e x i s t i n g c o n d i t i o n was r a i s e d , as 
i t was i n t h e p r e s e n t case, i t must be reached and d e c i d e d by t h i s Board. We 
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cannot p r o p e r l y d i s c h a r g e our s t a t u t o r y r e s p o n s i b i l i t i e s by p a r s i n g t h e words o f 
t h e c a r r i e r ' s d e n i a l i n o r d e r t o f i n d a way t o d e t e r m i n e t h e c o m p e n s a b i l i t y o f 
t h e c l a i m based on t h e l e s s s t r i n g e n t " m a t e r i a l c o n t r i b u t i n g cause" s t a n d a r d . 
Under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , t h e q u e s t i o n o f " m a t e r i a l c o n t r i b u t i o n : ( i . e . , 
w h e ther t h e r e was an i n d u s t r i a l a c c i d e n t ) i s o n l y t h e t h r e s h o l d q u e s t i o n w h i c h 
must be answered a f f i r m a t i v e l y i n our a n a l y s i s i n o r d e r t o r e a c h t h e u l t i m a t e 
q u e s t i o n , upon w h i c h t h e c o m p e n s a b i l i t y o f t h e c l a i m e d f o r c o n d i t i o n depends. 
The l e g i s l a t u r e d i d n o t add t h i s a n a l y t i c a l second s t e p i n o r d e r t o g i v e t h i s 
Board t h e o p p o r t u n i t y t o a p p l y t h e t h r e s h o l d " m a t e r i a l c o n t r i b u t i n g cause" s t a n 
d a r d and s e t a s i d e t h e d e n i a l on t h a t b a s i s . The q u e s t i o n h e r e , w h i c h t h e 
d e n i a l r a i s e d , was o f major c o n t r i b u t i n g c a u s a t i o n . C l a i m a n t ' s c o n d i t i o n i s 
compensable o n l y because t h e evidence s a t i s f i e d t h a t t e s t . 

O c t o b e r 2 1 . 1991 C i t e as 43 Van N a t t a 2373 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EMERY A. REBER, Claimant 
WCB Case No. 89-20293 

ORDER ON REVIEW 
Lin d s a y , e t a l . , C l aimant A t t o r n e y s 

L a r r y Schucht ( S a i f ) , Defense A t t o r n e y 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c e r v i c a l i n j u r y and q u a d r i p l e g i a . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t was 53 ye a r s o f age a t t h e t i m e o f h e a r i n g . He has a h i s t o r y o f 
h y p e r t e n s i o n f o r w h i c h he was p r e s c r i b e d m e d i c a t i o n . C l a i m a n t a l s o has an 
a o r t i c s t e n o s i s c o n d i t i o n . I n a d d i t i o n , he has r e c e i v e d t r e a t m e n t f o r c h e s t 
p a i n and h e a r t p a l p i t a t i o n s . He has s e v e r a l h i g h r i s k f a c t o r s f o r c o r o n a r y 
a r t e r y d i s e a s e . A p o t e n t i a l s i d e e f f e c t f o r any o f t h e s e c o n d i t i o n s i s f a i n t 
i n g . N o n e t h e l e s s , p r i o r t o c l a i m a n t ' s August 1989 f a l l a t work, he had never 
f a i n t e d . 

W h i l e p e r f o r m i n g h i s d u t i e s a t work on August 3, 1989, c l a i m a n t l e a n e d 
o v e r a second s t o r y deck i n o r d e r t o drop a f i v e t o s i x f o o t p i e c e o f t w o - b y - t e n 
c e i l i n g j o i s t t o a wood p i l e on t h e ground below. The deck was a p p r o x i m a t e l y 5 
t o 6 f e e t above t h e ground. Claimant was i n t h e process o f removing d e b r i s from 
a r e c e n t f i r e . W h i l e l e a n i n g over t h e deck, c l a i m a n t l o s t h i s b a l a n c e . He 
f e l l , w h i l e s t i l l h o l d i n g t h e p i e c e o f c h a r r e d lumber. C l a i m a n t l a n d e d on t h e 
t o p o f h i s head on t h e wood p i l e , s u s t a i n i n g a " J e f f e r s o n f r a c t u r e " t o h i s 
s p i n e , w h i c h has r e n d e r e d him a q u a d r i p l e g i c . 

P r i o r t o t h e f a l l , c l a i m a n t d i d not appear t o be i n any p h y s i c a l d i s t r e s s . 
The deck was d i r t y due t o t h e d e b r i s from t h e f i r e . Near t h e edge o f t h e deck 
was a s m a l l mound o r "berm," which i s i n s t a l l e d f o r w a t e r c o n t r o l p u rposes. The 
day b e f o r e c l a i m a n t ' s f a l l , a co-worker had l o s t h i s f o o t i n g on t h e berm and had 
n e a r l y f a l l e n o f f t h e deck. L a t e r on t h e day o f t h e f a l l , t h e co-worker o b s e r v 
ed s c u f f marks on t h e edge o f t h e deck where c l a i m a n t had f a l l e n . 

C l a i m a n t ' s t r e a t i n g neurosurgeon was Dr. W r i g h t . A c c o r d i n g t o Dr. W r i g h t , 
c l a i m a n t was a t r i s k f o r f a i n t i n g because o f h i s a o r t i c s t e n o s i s and o t h e r c a r 
d i a c a b n o r m a l i t i e s . N e v e r t h e l e s s , t e s t i n g d i d n o t i n d i c a t e t h a t c l a i m a n t had 
s u f f e r e d a m y o c a r d i a l i n f a r c t i o n o r any c a r d i o p u l m o n a r y a b n o r m a l i t y . 
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F u r t h e r m o r e , d r u g t e s t i n g r e v e a l e d no t o x i c c h e m i c a l s o r compounds i n c l a i m a n t ' s 
b l o o d s t r e a m . A l t h o u g h c l a i m a n t ' s e v a l u a t i o n d i d n o t r e v e a l a s p e c i f i c cause f o r 
c l a i m a n t ' s f a l l , W r i g h t t e s t i f i e d by d e p o s i t i o n t h a t i t would be " p r o b a b l y o v e r 
s t a t i n g i t t o say we c o m p l e t e l y r u l e d o u t a l l o f t h o s e p o s s i b i l i t i e s [ s e i z u r e , 
c a r d i a c e v e n t , h y p o g l y c e m i a , d r u g u s e ] . " F i n a l l y , W r i g h t c o n c l u d e d t h a t i t was 
e q u a l l y p l a u s i b l e t h a t c l a i m a n t had f a l l e n because he had l o s t h i s f o o t i n g as i t 
was t h a t he had f a i n t e d . 

Dr. T o ren, neurosurgeon, r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d . Because 
c l a i m a n t had f a l l e n w i t h o u t f l a i l i n g h i s arms o r c r y i n g o u t , Toren c o n c l u d e d 
t h a t i t was l i k e l y t h a t c l a i m a n t had f a i n t e d p r i o r t o h i s f a l l . Based on 
c l a i m a n t ' s a o r t i c s t e n o s i s , h y p e r t e n s i o n , and r i s k f a c t o r s f o r c o r o n a r y a r t e r y 
d i s e a s e , Toren c o n c l u d e d i t was a t l e a s t as p r o b a b l e t h a t t h e f a l l o c c u r r e d as a 
r e s u l t o f c l a i m a n t ' s f a i n t i n g from t h e s e i d i o p a t h i c c o n d i t i o n s as t h a t t h e f a l l 
r e s u l t e d s o l e l y because c l a i m a n t f a i n t e d from p e r f o r m i n g h i s work a c t i v i t i e s . 

FINDING OF ULTIMATE FACT 

C l a i m a n t f e l l when he l o s t h i s balance w h i l e p e r f o r m i n g h i s work a c t i v i 
t i e s . The f a l l was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and need f o r 
m e d i c a l t r e a t m e n t . The second s t o r y h e i g h t , from w h i c h c l a i m a n t f e l l , a g g r a 
v a t e d t h e e f f e c t o f h i s f a l l . C l a i m a n t ' s f r a c t u r e would n o t have o c c u r r e d had 
c l a i m a n t f a l l e n f r o m a s t a n d i n g p o s i t i o n on t h e ground. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t 
h i s i n j u r y a r o s e o u t o f and i n t h e course o f h i s employment. ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) 
( f o r m e r l y ORS 6 5 6 . 0 0 5 ( 8 ) ) ; ORS 656.266. The Supreme Court has adopte d a u n i t a r y 
w o r k - c o n n e c t i o n approach: " I f t h e i n j u r y has s u f f i c i e n t work r e l a t i o n s h i p , t h e n 
i t a r i s e s o u t o f and i n t h e course o f employment and t h e s t a t u t e i s s a t i s f i e d . " 
Rogers v. SAIF, 289 Or 633, 643 (1980). 

The u n i t a r y w o r k - c o n n e c t i o n a n a l y s i s , as e x p l a i n e d i n P h i l A. L i v e s l e v Co. 
v. Russ, 296 Or 25 ( 1 9 8 3 ) , adopted t h e "quantum" t h e o r y o f w o r k - c o n n e c t i o n as 
a r t i c u l a t e d i n I L a r s o n , Workmen's Compensation Law, 29.10 a t 5-355. The quan
tum approach p e r m i t s a p r o p o r t i o n a l a p p l i c a t i o n o f t h e "course o f employment" 
and " a r i s i n g o u t o f employment" f a c t o r s i n e s t a b l i s h i n g t h e s u f f i c i e n c y o f t h e 
work r e l a t i o n s h i p t o a wo r k e r ' s i n j u r y . 

Under t h e u n i t a r y w o r k - c o n n e c t i o n approach, i t i s n o t s u f f i c i e n t t h a t an 
i n j u r y o c c u r s due t o a f a l l w h i c h happened a t work ( " i n t h e c o u r s e o f employ
m e n t " ) . To p r o v e c o m p e n s a b i l i t y , a worker must a l s o e s t a b l i s h t h a t t h e i n j u r y 
was l i n k e d i n some way t o a r i s k o f employment. The employment l i n k may be made 
i n one o f two ways. 

Where an a t - w o r k f a l l i s u n e x p l a i n e d , t h e law assumes t h a t t h e cause i s 
w o r k - r e l a t e d p r o v i d e d t h a t i d i o p a t h i c causes have been r u l e d o u t . See P h i l A. 
L i v e s l e v Co. v. Russ, supra ( c l a i m a n t w a l k i n g down a crowded a i s l e f r o m h i s work 
s t a t i o n t o t h e t i m e - c l o c k on a l e v e l s u r f a c e u n a c c o u n t a b l y f e l l and b r o k e h i s 
h i p ; t h e cause o f t h e f a l l was n o t i d i o p a t h i c ; t h e r e f o r e , compensable). I n t h e 
case a t b a r , t h e R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s f a l l was u n e x p l a i n e d , and 
t h a t c l a i m a n t had f a i l e d t o e l i m i n a t e i d i o p a t h i c causes as t h e r e a s o n f o r h i s 
u n e x p l a i n e d f a l l . 

We c o n c l u d e , however, t h a t an i n j u r y caused by a f a l l may be compensable 
even t h o u g h i d i o p a t h i c causes f o r t h e f a l l have n o t been r u l e d o u t . To e s t a b 
l i s h c o m p e n s a b i l i t y under such c i r c u m s t a n c e s , t h e worker must d e m o n s t r a t e t h a t 
t h e i n j u r y was r e l a t e d t o some w o r k - r e l a t e d r i s k , a l t h o u g h t h e f a l l i t s e l f was 
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n o t . P r o f e s s o r L a r s o n , i n h i s t r e a t i s e on w o r k e r s ' compensation law, e x p l a i n s 
t h a t an i n j u r y w h i c h o c c u r s due t o an at - w o r k f a l l may be compensable even 
t h o u g h t h e f a l l i s n o t u n e x p l a i n e d , b u t r a t h e r i s r e l a t e d t o an i d i o p a t h i c 
cause: 

" I n j u r i e s a r i s i n g o u t o f r i s k s o r c o n d i t i o n s p e r s o n a l t o t h e 
c l a i m a n t do n o t a r i s e o u t o f t h e employment u n l e s s t h e employment 
c o n t r i b u t e s t o t h e r i s k o r aggravates t h e i n j u r y . When t h e employee 
has a p r e e x i s t i n g p h y s i c a l weakness o r d i s e a s e , t h i s employment con
t r i b u t i o n may be found e i t h e r i n p l a c i n g t h e employee i n a p o s i t i o n 
w h i c h a g g r a v a t e s t h e e f f e c t o f a f a l l due t o t h e i d i o p a t h i c c o n d i 
t i o n , o r i n p r e c i p i t a t i n g t h e e f f e c t s o f t h e c o n d i t i o n by s t r a i n o r 
trauma." 

I L a r s o n , s u p r a . Sec. 12.00 a t 3-308 (1985). 

T h i s approach, known as t h e " i n c r e a s e d danger r u l e , " 1 was r e c e n t l y adopted 
by t h e C o u r t o f Appeals i n M a r s h a l l v. Bob Kimmel T r u c k i n g , 109 Or App 101 
( 1 9 9 1 ) . The c o u r t a p p l i e d t h e r u l e t o t h e i n c r e a s e d r i s k o f i n j u r y a t t e n d a n t t o 
d r i v i n g a motor v e h i c l e . We see no reason why t h i s same approach s h o u l d n o t be 
a p p l i e d t o t h e u n e x p l a i n e d f a l l a t i s s u e i n t h e case b e f o r e us. 

T h e r e f o r e , t o p l a c e t h e r i s k o f l o s s on t h e employer due t o an i d i o p a t h i c 
f a l l r e q u i r e s a showing o f s u b s t a n t i a l employment c o n t r i b u t i o n t o t h e r i s k o r t o 
t h e e x t e n t o f harm. See I Larson, supra. Sec. 1 2 . 1 4 ( b ) , a t 3-325. 

I n t h i s case, t h e r e i s no q u e s t i o n t h a t c l a i m a n t ' s i n j u r y o c c u r r e d i n t h e 
co u r s e o f employment. He was a t t h e edge o f a second s t o r y r o o f , d r o p p i n g lum
be r o n t o a p i l e on t h e ground as d i r e c t e d by h i s employer. H i s f a l l f r o m t h e 
r o o f was ob s e r v e d by two employees s t a n d i n g on t h e ground nearby, who r e l a t e d 
t h a t c l a i m a n t f e l l c l u t c h i n g a l o n g and heavy p i e c e o f lumber. The second s t o r y 
h e i g h t f r o m w h i c h c l a i m a n t f e l l , a g g r a v a t e d t h e e f f e c t o f h i s f a l l . Dr. W r i g h t , 
c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , s t a t e d t h a t t h e " J e f f e r s o n ' s f r a c t u r e " s u f f e r e d 
by c l a i m a n t was t h e r e s u l t o f a d i r e c t h i t on t h e t o p o f h i s head, t h e r e b y 
t r a n s f e r r i n g t h e t h r u s t o f t h e f a l l d i r e c t l y a l o n g t h e a x i s o f t h e s p i n e . 
(Ex. 2 5 - 3 5 ) . 

Such a h i t and f r a c t u r e would n o t have o c c u r r e d had c l a i m a n t f a l l e n f r o m a 
s t a n d i n g p o s i t i o n on t h e ground i n s t e a d o f from a h e i g h t . A c c o r d i n g l y , we f i n d 
t h a t c l a i m a n t has e s t a b l i s h e d t h e r e q u i r e d " s u b s t a n t i a l employment c o n t r i b u t i o n " 
t o h i s i n j u r y . We t h e r e f o r e conclude t h a t c l a i m a n t has e s t a b l i s h e d t h a t h i s 
i n j u r y a r o s e o u t o f and i n t h e course o f employment. Rogers v. SAIF, supra. 

C l a i m a n t has p r e v a i l e d i n a r e j e c t e d case. T h e r e f o r e , he i s e n t i t l e d t o , 
a f e e under ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e 
c o m p e n s a b i l i t y i s s u e i s $12,000, t o be p a i d by SAIF. I n r e a c h i n g t h i s 

1 We saw no reason t o adopt t h i s d o c t r i n e p r e v i o u s l y . See Roy I . Powers, 
42 Van N a t t a 353 ( 1 9 9 1 ) . I n Powers i t was r e f e r r e d t o as " t h e p o s i t i o n a l r i s k 
d o c t r i n e . " We p r e f e r t o r e s e r v e t h a t t e r m i n o l o g y f o r t h e s i t u a t i o n i n w h i c h an 
employee i s p l a c e d i n a l o c a t i o n where he o r she i s i n j u r e d by some n e u t r a l 
f o r c e , f o r i n s t a n c e a s t r a y b u l l e t o r l i g h t n i n g , i n a c c o r d w i t h I L a r s o n a t 3-6, 
6.50. A c c o r d i n g l y , we here r e f e r t o t h e d o c t r i n e as t h e " i n c r e a s e d danger 
r u l e , " w h i c h , a l t h o u g h analogous t o t h e " p o s i t i o n a l r i s k d o c t r i n e , " d i f f e r s be
cause o f t h e element o f a p o s s i b l e i d i o p a t h i c c o n d i t i o n , i . e . , a c o n d i t i o n p e r 
s o n a l t o t h e c l a i m a n t . 
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c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case as 
r e p r e s e n t e d by t h e l e n g t h y h e a r i n g and t h e r e c o r d as a whole ( i n c l u d i n g c l a i m 
a n t ' s a p p e l l a t e b r i e f ) , t h e s i g n i f i c a n t c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 25, 1990 i s r e v e r s e d . The SAIF C o r p o r a 
t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o i t f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w r e g a r d i n g t h e compens
a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $12,000, 
p a y a b l e by SAIF. 

October 2 1 . 1991 C i t e as 43 Van N a t t a 2376 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHRISTINE SUTTON, Claimant 

WCB Case No. 90-04254 
ORDER ON REVIEW 

Malagon e t a l . , C l aimant A t t o r n e y s 
A l a n Ludwick ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and Tenenbaum. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
L i v e s l e y ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r 
a c e r v i c a l s t r a i n ; (2) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r u n reason
a b l e d e n i a l ; ( 3 ) assessed a p e n a l t y and r e l a t e d f e e f o r f a i l u r e t o t i m e l y pay 
i n t e r i m c ompensation; and (4) assessed an a t t o r n e y f e e f o r f a i l u r e t o t i m e l y 
a c c e p t o r deny t h e c l a i m . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l 
t i e s and r e l a t e d f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

Cl a i m a n t r e q u e s t e d a h e a r i n g on February 26, 1990, and t h e h e a r i n g was 
convened on June 12, 1990. A c c o r d i n g l y , t h i s m a t t e r i s p r o p e r l y a n a l y z e d under 
t h e law i n e f f e c t p r i o r t o J u l y 1, 1990. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2, 5 4 ( 2 ) ; John K. French. 43 Van N a t t a 836 (19 9 1 ) . 

C o m p e n s a b i l i t y 

Based on t h e i r demeanor, t h e Referee found c l a i m a n t and S y l v i a G o s l i n e 
c r e d i b l e . We d e f e r t o t h o s e d e t e r m i n a t i o n s , because o f t h e R e f e r e e ' s o p p o r t u 
n i t y t o o b s e r v e t h e w i t n e s s e s . Humphrey v. SAIF, 58 Or App 360 ( 1 9 8 2 ) . R e l y i n g 
on t h e i r t e s t i m o n y and t h e m e d i c a l e v i d e n c e , t h e Referee c o n c l u d e d t h a t c l a i m a n t 
had e s t a b l i s h e d a compensable i n j u r y . We agree. 

A "compensable i n j u r y " i s an a c c i d e n t a l i n j u r y " a r i s i n g o u t o f and i n t h e 
cou r s e o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g i n d i s a b i l i t y o r 
d e a t h f . ] " Former ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . To e s t a b l i s h a compensable i n j u r y , c l a i m 
a n t must show t h a t : (1) she e x e r t e d h e r s e l f i n p e r f o r m i n g h er j o b ; and (2) t h e 
e x e r t i o n was a m a t e r i a l c o n t r i b u t i n g cause o f t h e r e s u l t a n t d i s a b i l i t y o r need 
f o r m e d i c a l t r e a t m e n t . The f i r s t i s a q u e s t i o n o f l e g a l c a u s a t i o n ; t h e second 
con c e r n s m e d i c a l c a u s a t i o n . H a r r i s v. Farmers' Co-op Creamery, 53 Or App 618 
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( 1 9 8 1 ) . C l a i m a n t c a r r i e s t h e burden o f p r o v i n g b o t h l e g a l and m e d i c a l c a u s a t i o n 
by a preponderance o f t h e e v i d e n c e . C a r t e r v. Crown Z e l l e r b a c h Corp., 52 Or App 
215 ( 1 9 8 1 ) . 

SAIF f i r s t contends t h a t c l a i m a n t f a i l e d t o e s t a b l i s h l e g a l c a u s a t i o n , be
cause h e r i n j u r y o c c u r r e d when she s i m p l y t u r n e d her head a t work. I t e x p l a i n s : 

"The i s s u e r a i s e d i s r e a l l y whether o r n o t t h e t u r n i n g o f one's head 
i s s u f f i c i e n t l y w o r k - r e l a t e d t o pass [ t h e ] l e g a l c a u s a t i o n t e s t . 
SAIF s u b m i t s t h a t i t i s n o t . I f a c l a i m a n t i s s t r e t c h i n g d u r i n g a 
yawn and i n j u r e s h i m s e l f would t h a t body movement have s u f f i c i e n t 
w ork r e l a t e d n e s s t o s a t i s f y l e g a l c a u s a t i o n ? The t o t a l l a c k o f 
s t r e s s i n an u n f o r c e d neck t u r n s h o u l d n o t s a t i s f y l e g a l q u e s t i o n . " 
(App. b r i e f a t 4 ) . 

We agree w i t h SAIF t h a t , f o r an i n j u r y t o a r i s e o u t o f employment, i t 
must be t r a c e a b l e t o t h e n a t u r e o f t h e work o r t o some r i s k o f t h e work t o 
w h i c h a c l a i m a n t i s exposed. Hubble v. SAIF, 56 Or App 154 ( 1 9 8 2 ) . However, 
where a s p e c i f i c work a c t i v i t y , whether i s o l a t e d o r r e p e t i t i v e , i s p a r t o f a 
c l a i m a n t ' s j o b , t h e r i s k o f i n j u r y from t h a t a c t i v i t y i s a r i s k o f t h a t j o b . 
F o l k e n b e r q v. SAIF, 69 Or App 159 (1984). I n t h i s case, c l a i m a n t t u r n e d away 
f r o m h e r computer t e r m i n a l t o w r i t e something down a t her desk when she heard a 
"pop" i n her l e f t s h o u l d e r and neck and f e l t t h e immediate o n s e t o f p a i n . The 
e v i d e n c e shows t h a t t u r n i n g from her computer t o her desk was a p a r t o f c l a i m 
a n t ' s j o b . T h e r e f o r e , t h e r i s k o f i n j u r y from t h a t a c t i v i t y , a l b e i t m i n o r , was 
a r i s k o f her employment. We conclude t h a t c l a i m a n t has met her burden o f 
p r o v i n g l e g a l c a u s a t i o n . 

SAIF n e x t contends t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h m e d i c a l causa
t i o n . I t r e l i e s on t h e o p i n i o n s o f Dr. Brooks, a n e u r o l o g i s t , and Dr. S t a v e r , 
an o r t h o p e d i s t , who examined c l a i m a n t a t t h e o f f i c e s o f t h e Western M e d i c a l 
C o n s u l t a n t s . They r e p o r t e d t h a t , i n t h e i r o p i n i o n , c l a i m a n t ' s employment was 
n o t a m a t e r i a l c o n t r i b u t i n g cause o f her c o n d i t i o n because t h e i n j u r y o c c u r r e d 
when she s i m p l y t u r n e d her head. The C o n s u l t a n t s e x p l a i n e d : 

"By t h i s , we mean t h a t t h e a c t i o n she d e s c r i b e s i s an a c t i o n t h a t i s 
c a r r i e d o u t by most people many t i m e s a day. She s i m p l y t u r n e d . * 
* * I f she does have a c o n d i t i o n , i n o t h e r words, i t o c c u r r e d a t 
h e r p l a c e o f work b u t i t would n o t appear t o us t h a t her work was 
t h e i n h e r e n t cause o f t h e s e symptoms. T h i s would seem t o be a more 
l e g a l t h a n m e d i c a l q u e s t i o n , however." (Ex. 1 0 ) . 

We do n o t f i n d t h e o p i n i o n s o f Dr. Brooks and Dr. S t a v e r p e r s u a s i v e . As 
t h e y e v i d e n t l y r e c o g n i z e d themselves, t h e y confuse l e g a l c a u s a t i o n w i t h m e d i c a l 
c a u s a t i o n and, c o n s e q u e n t l y , do n o t e x p l a i n t h e i r c o n c l u s i o n i n t e r m s o f medi
c a l c a u s a t i o n . A c c o r d i n g l y , we g i v e t h e i r o p i n i o n s l i t t l e w e i g h t . 

We f i n d t h e o p i n i o n o f Dr. Johnson, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t o be 
t h e most p e r s u a s i v e . Based on h i s numerous o p p o r t u n i t i e s t o see and t r e a t 
c l a i m a n t d u r i n g her d i s a b i l i t y , Dr. Johnson r e p o r t e d : 

" I t i s my v i e w t h a t t h e m e d i c a l p r o b a b i l i t i e s a r e e x t r e m e l y h i g h and 
t h e h i s t o r y i n my view s u b s t a n t i a t e s t h e t w i s t i n g i n c i d e n t as t h e 
m a t e r i a l cause o f her neck and s h o u l d e r c o n d i t i o n , and i t s need f o r 
t r e a t m e n t . " (Ex. 9 ) . 

Based oh t h a t r e p o r t , as w e l l as Dr. Johnson's d e p o s i t i o n t e s t i m o n y , we 
f i n d t h a t c l a i m a n t ' s work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause o f her 
c e r v i c a l s t r a i n . A c c o r d i n g l y , we conclude t h a t c l a i m a n t a l s o has e s t a b l i s h e d 
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m e d i c a l c a u s a t i o n and a f f i r m t h e Referee's d e t e r m i n a t i o n t h a t t h e c l a i m i s 
compensable. 

P e n a l t i e s and R e l a t e d F e e s — U n r e a s o n a b l e D e n i a l 

A p e n a l t y and r e l a t e d a t t o r n e y f e e may be assessed when an i n s u r e r 
" u n r e a s o n a b l y d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." Former ORS 
656.262(10) and 6 5 6 . 3 8 2 ( 1 ) . The reasonableness o f an i n s u r e r ' s d e n i a l o f com
p e n s a t i o n must be d e t e r m i n e d i n l i g h t o f a l l t h e i n f o r m a t i o n a v a i l a b l e t o t h e 
i n s u r e r a t t h e t i m e o f i t s d e n i a l . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 
588 ( 1 9 8 8 ) . 

I n t h i s case, t h e Referee found t h a t SAIF's d e n i a l o f c l a i m a n t ' s i n j u r y 
c l a i m was u n r e a s o n a b l e and awarded a p e n a l t y and r e l a t e d f e e . He r e l i e d on t h e 
f a c t t h a t , a t t h e t i m e o f t h e d e n i a l , SAIF had i n i t s p o s s e s s i o n a 827 f o r m 
t h a t had r e l a t e d c l a i m a n t ' s c o n d i t i o n t o work. He f u r t h e r n o t e d t h a t t h e em
p l o y e r had n o t e d on t h e 801 f o r m t h a t t h e i n j u r y had t a k e n p l a c e a t work. 

Based on t h a t e v i d e n c e , we agree t h a t SAIF d i d n o t have a l e g i t i m a t e 
doubt w h e t h e r t h e c l a i m e d i n j u r y o c c u r r e d d u r i n g work hours on t h e employer's 
p r e m i s e s . Moreover, i t i s w e l l - e s t a b l i s h e d t h a t e x e r t i o n a t work need n o t be 
e x t r a o r d i n a r y i n o r d e r t o s a t i s f y t h e l e g a l c a u s a t i o n r e q u i r e m e n t . T h e r e f o r e , 
we agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e d e n i a l was u n r e a s o n a b l e and t h e 
p e n a l t y and a t t o r n e y f e e awards were a p p r o p r i a t e . 

P e n a l t y and A t t o r n e y F e e — F a i l u r e t o T i m e l y Pay I n t e r i m Compensation 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t 
t o a p e n a l t y and r e l a t e d f e e f o r SAIF's a l l e g e d f a i l u r e t o t i m e l y pay i n t e r i m 
c ompensation as s e t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y F e e — U n t i m e l y D e n i a l 

I n a d d i t i o n t o a w a r d i n g p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r SAIF's 
a l l e g e d l y u n r e a s o n a b l e d e n i a l and f a i l u r e t o t i m e l y pay i n t e r i m c ompensation, 
t h e R e f e r e e assessed a $200 a t t o r n e y f e e f o r SAIF's f a i l u r e t o a c c e p t o r deny 
c l a i m a n t ' s c l a i m w i t h i n 60 days. On r e v i e w , SAIF ad m i t s t h a t i t f a i l e d t o 
t i m e l y deny t h e c l a i m . I t argues, however, t h a t c l a i m a n t i s n o t e n t i t l e d t o a 
f e e because c l a i m a n t f a i l e d t o e s t a b l i s h t h a t she was p r e j u d i c e d by t h e l a t e 
d e n i a l . We d i s a g r e e . I n o r d e r t o be awarded a t t o r n e y f e e s under f o r m e r 
ORS 6 5 6 . 3 8 2 ( 1 ) , a c l a i m a n t need o n l y e s t a b l i s h t h a t t h e i n s u r e r u n r e a s o n a b l y 
r e s i s t e d t h e payment o f compensation. Gray v. SAIF, 70 Or App 313 ( 1 9 8 4 ) . 
Lack o f p r e j u d i c e i s n o t a defense. L e s t e r v. Weyerhaeuser, 70 Or App 307 
( 1 9 8 4 ) . 

A t t o r n e y Fees on Board Review 

Because SAIF i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s a l l o w e d 
o r r e d u c e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o 
an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y 
i s s u e i s $1,200, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m 
a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r 
ney f e e f o r d e f e n d i n g on t h e p e n a l t y and a t t o r n e y f e e i s s u e s . Saxton v. SAIF, 
80 Or App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia. I n c . , 80 Or App 233 ( 1 9 8 6 ) . 
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The R e f e r e e ' s o r d e r d a t e d February 22, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded 
a r e a s o n a b l e a t t o r n e y f e e o f $1,200, t o be p a i d by SAIF. 

Oc t o b e r 2 1 . 1991 C i t e as 43 Van N a t t a 2379 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ERVIN E. YOUNG, Claimant 
WCB Case No. 89-25185 

ORDER ON REVIEW 
Royce, e t a l . , C l aimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Tenenbaum. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee S c h u l t z ' o r d e r t h a t : (1) s e t a s i d e 
i t s backup d e n i a l o f c l a i m a n t ' s t o x i c exposure/acute c e n t r a l nervous system 
d e p r e s s i o n c l a i m ; (2) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n and c o n t i n u i n g p h y s i c a l d i s o r d e r ; (3) awarded c l a i m a n t ' s a t t o r n e y a 
p e n a l t y - r e l a t e d f e e o f $500 f o r an a l l e g e d l y u n r e a s o n a b l e backup d e n i a l ; and 
(4) awarded c l a i m a n t ' s a t t o r n e y an assessed f e e o f $20,902.50 f o r p r e v a i l i n g 
a g a i n s t t h e i n s u r e r ' s d e n i a l s . Should we conclude t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n i s compensable, c l a i m a n t r e q u e s t s t h a t t h e Board award h i s c o u n s e l a 
50 p e r c e n t enhanced assessed f e e . On r e v i e w , t h e i s s u e s a r e backup d e n i a l , com
p e n s a b i l i t y and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , and make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . 

C l a i m a n t became a f r a i d f o r h i s l i f e when i n f o r m e d by t h e m e d i c a l s t a f f i n 
t h e emergency room t h a t he had c e n t r a l nervous system d e p r e s s i o n as t h e r e s u l t 
o f e x posure t o t o x i c fumes a t work. 

On November 2, 1990, t h e i n s u r e r i s s u e d a d e n i a l r e v o k i n g i t s September 
19, 1989 acceptance o f c l a i m a n t ' s t o x i c exposure and r e s u l t a n t a c u t e c e n t r a l 
n e rvous system d e p r e s s i o n . On November 6, 1990, c l a i m a n t r e q u e s t e d a h e a r i n g 
f r o m t h a t d e n i a l . The h e a r i n g was h e l d on November 6, 1990. 

FINDINGS OF ULTIMATE FACT 

The i n s u r e r ' s November 2, 1990 r e v o c a t i o n o f i t s September 19, 1989 accep
t a n c e o f c l a i m a n t ' s t o x i c exposure/acute c e n t r a l nervous system d e p r e s s i o n was 
i s s u e d w i t h i n two yea r s o f c l a i m acceptance. 

C l a i m a n t ' s t o x i c exposure a t work was a m a t e r i a l c o n t r i b u t i n g cause o f t h e 
o n s e t o f h i s c o n v e r s i o n r e a c t i o n and need f o r m e d i c a l t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

P r o p r i e t y o f Backup D e n i a l o f Acute C e n t r a l Nervous System D e p r e s s i o n 

We a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s , h o l d i n g t h a t 
t h e i n s u r e r ' s backup d e n i a l must be s e t a s i d e , w i t h t h e f o l l o w i n g comment r e 
g a r d i n g a p p l i c a b l e law. 
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On r e v i e w , as a t h e a r i n g , t h e i n s u r e r a s s e r t s t h a t i t s d e n i a l was p e r m i s 
s i b l e under t h e 1990 l e g i s l a t i v e amendments t o ORS 656.262 ( 6 ) . C l a i m a n t o r i g i 
n a l l y r e q u e s t e d a h e a r i n g f r o m t h e November 1989 p a r t i a l d e n i a l o f h i s psycho
l o g i c a l c o n d i t i o n on December 12, 1989 and t h a t h e a r i n g i n i t i a l l y convened on 
A p r i l 23, 1990. T h e r e f o r e , t h e Referee p r o p e r l y a n a l y z e d t h a t p a r t i a l d e n i a l i n 
accordance w i t h t h e Workers' Compensation law i n e f f e c t b e f o r e t h e 1990 amend
ments. See Or Laws 1990, ( S p e c i a l S e s s i o n ) , ch. 2, 5 4 ( 2 ) . 

On November 2, 1990, t h e i n s u r e r i s s u e d a backup d e n i a l r e v o k i n g i t s 
September 19, 1989 acceptance o f c l a i m a n t ' s t o x i c exposure and r e s u l t a n t a c u t e 
c e n t r a l n ervous system d e p r e s s i o n . Claimant r e q u e s t e d a h e a r i n g f r o m t h a t 
d e n i a l on November 6, 1990, t h e same d a t e on which t h e reconvened h e a r i n g on t h e 
p a r t i a l d e n i a l was h e l d . T h e r e f o r e , t h e i n s u r e r contends, t h e 1990 amendments 
t o t h e Workers' Compensation Law a p p l y such t h a t i t had up t o two y e a r s f r o m t h e 
d a t e o f c l a i m acceptance t o revoke i t s acceptance. See Or Laws 1990, ( S p e c i a l 
S e s s i o n ) , ch. 2, 15 (amending ORS 6 5 4 6 . 2 6 2 ( 6 ) ) . We agree. 

Where a r e q u e s t f o r h e a r i n g i s f i l e d a f t e r May 1, 1990, and t h e h e a r i n g i s 
convened a f t e r J u l y 1, 1990, as i s t h e case w i t h r e g a r d t o t h e backup d e n i a l , 
t h e 1990 amendments t o t h e Workers' Compensation Law a r e g e n e r a l l y a p p l i e d 
r e t r o a c t i v e l y , u n l e s s r e t r o a c t i v e a p p l i c a t i o n produces an absu r d o r u n j u s t r e 
s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e Workers' Compensation 
Law. I d a M. Walker, 43 Van N a t t a 1402, 1405 ( 1 9 9 1 ) ; see a l s o Or Laws 1990, 
( S p e c i a l S e s s i o n ) , ch. 2, 5 4 ( 1 ) , ( 2 ) . The m a t t e r a t i s s u e h e r e i s n o t s u b j e c t 
t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 
SB 1197, 5 4 ( 3 ) . Moreover, we do n o t f i n d t h a t a p p l i c a t i o n o f t h i s change 
r e t r o a c t i v e l y t o t h i s case w i l l produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e Workers' Compensation Law. I d a M. Walker, 
s u p r a . A c c o r d i n g l y , we a n a l y z e t h e backup d e n i a l under t h e Workers' Compensa
t i o n Law as amended, e f f e c t i v e J u l y 1, 1990. 

Under t h e new law, t h e i n s u r e r had two y e a r s , r a t h e r t h a n 60 days, f r o m 
t h e d a t e o f c l a i m acceptance t o revoke such acceptance and i s s u e a f o r m a l n o t i c e 
o f c l a i m d e n i a l . However, because c l a i m a n t has r e q u e s t e d a h e a r i n g f r o m such a 
d e n i a l , t h e i n s u r e r "must pr o v e by c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e c l a i m 
i s n o t compensable. . . . " ORS 656.262(6). (Emphasis s u p p l i e d ) . S i n c e t h e i n 
s u r e r i n i t i a l l y a c c e p t e d c l a i m a n t ' s t o x i c exposure and r e s u l t a n t a c u t e c e n t r a l 
n ervous system d e p r e s s i o n c l a i m on September 19, 1989, and because i t i s s u e d i t s 
d e n i a l r e v o k i n g acceptance on November 2, 1990, t h e d e n i a l was t i m e l y . There
f o r e , t h e i n s u r e r can p r e v a i l i f i t proves by c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
c l a i m a n t d i d n o t e x p e r i e n c e a compensable p h y s i c a l i n j u r y as a consequence o f 
fume e x p o s u r e . 

We f i n d , as d i d t h e Referee, t h a t c l a i m a n t has e s t a b l i s h e d by a p r e p o n d e r 
ance o f t h e e v i d e n c e t h a t he was exposed t o s t y r e n e fumes on August 18, 1989. 
The emergency room p h y s i c i a n s who t r e a t e d c l a i m a n t a t t h e t i m e o f i n j u r y d i a g 
nosed " v i n y l benzene exposure" and " c e n t r a l nervous system d e p r e s s i o n . " (Ex. 
17 ) . A l t h o u g h l a t e r t e s t i n g showed no c o n t i n u i n g o r g a n i c p r o b l e m , Dr. C u r t i s , 
one o f t h e emergency room p h y s i c i a n s , was u n w i l l i n g t o say c l a i m a n t n e ver expe
r i e n c e d an a c u t e p h y s i c a l r e a c t i o n . (Ex. 6 0 ) . 

Thus, t h e i n s u r e r has n o t proven "by c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
t h e c l a i m i s n o t compensable. . . ." ORS 656.262(6). A c c o r d i n g l y , t h e i n s u r 
e r ' s November 2, 1990 backup d e n i a l r e v o k i n g i t s p r i o r acceptance o f c l a i m a n t ' s 
t o x i c e x posure c l a i m must be s e t a s i d e . C l a i m a n t ' s p r e v i o u s l y a c c e p t e d t o x i c 
fume e x p o s u r e and c e n t r a l nervous system d e p r e s s i o n remains an a c c e p t e d , com
p e n s a b l e c o n d i t i o n . 
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As a p r e l i m i n a r y m a t t e r , we n o t e t h a t c l a i m a n t r e q u e s t e d a h e a r i n g f r o m 
t h e November 14, 1989 p a r t i a l d e n i a l on December 12, 1989, and t h a t a h e a r i n g on 
t h a t m a t t e r was o r i g i n a l l y convened on A p r i l 23, 1990. T h e r e f o r e , as d i d t h e 
R e f e r e e , we a n a l y z e t h i s i s s u e i n accordance w i t h t h e Workers' Compensation Law 
i n e f f e c t b e f o r e t h e 1990 amendments. T u r n i n g t o t h e m e r i t s , we a f f i r m and 
adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t c l a i m a n t ' s c o n v e r s i o n r e a c t i o n 
i s compensable, w i t h t h e f o l l o w i n g c l a r i f i c a t i o n c o n c e r n i n g t h e r e q u i s i t e s t a n 
d a r d o f p r o o f . 

The R e f e r e e found t h a t c l a i m a n t ' s exposure t o t o x i c fumes a t work was t h e 
" s o l e t r i g g e r i n g e v e n t " f o r c l a i m a n t ' s c o n v e r s i o n r e a c t i o n . Thus, he f o u n d t h e 
c l a i m compensable. On r e v i e w , t h e i n s u r e r renews i t s argument t h a t c l a i m a n t has 
f a i l e d t o s a t i s f y t h e r e q u i r e m e n t s o f former ORS 6 5 6 . 8 0 2 ( 2 ) ( a ) t h r o u g h (d) and 
e s t a b l i s h by c l e a r and c o n v i n c i n g evidence t h a t he s u f f e r s f r o m a m e n t a l c o n d i 
t i o n , t h e m a j o r cause o f which was exposure t o s t y r e n e fumes a t work. 

The i n s u r e r ' s argument presumes t h a t t h e c o n v e r s i o n r e a c t i o n i s compens
a b l e , i f a t a l l , as an o c c u p a t i o n a l d i s e a s e . We d i s a g r e e . C l a i m a n t ' s r e a c t i o n 
came on a c u t e l y f o l l o w i n g t h e events o f August 18, 1989. We, t h e r e f o r e , a n a l y z e 
t h e c l a i m as one f o r an i n d u s t r i a l i n j u r y . James v. SAIF, 290 Or 343, 348 
( 1 9 8 1 ) ; V a l t i n s o n v. SAIF, 56 Or App 184, 187 ( 1 9 8 2 ) . 

Thus, t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c l a i m , c l a i m a n t has t h e b u r 
den o f p r o v i n g by a preponderance o f t h e evidence t h a t exposure t o s t y r e n e fumes 
on August 18, 1989 was a m a t e r i a l c o n t r i b u t i n g cause o f t h e o n s e t o f h i s conver
s i o n r e a c t i o n and need f o r m e d i c a l t r e a t m e n t . See H a r r i s v. A l b e r t s o n ' s , I n c . , 
65 Or App 254, 256-57 (1 9 8 3 ) . We f i n d t h a t t o x i c exposure a t work was a mate
r i a l c o n t r i b u t i n g cause o f t h e onset o f c l a i m a n t ' s c o n v e r s i o n r e a c t i o n and need 
f o r m e d i c a l t r e a t m e n t . Hence, c l a i m a n t has c a r r i e d h i s burden o f p r o o f and 
e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h i s p s y c h o l o g i c a l d i s o r d e r . 

P e n a l t y - R e l a t e d A t t o r n e y Fee f o r Backup D e n i a l 

The R eferee fo u n d t h a t t h e r e were no "amounts t h e n due" upon w h i c h t o 
assess a p e n a l t y . N e v e r t h e l e s s , f i n d i n g t h a t t h e i n s u r e r ' s November 2, 1990 
d e n i a l was an i m p e r m i s s i b l e backup d e n i a l as n o t e d i n Bauman v. SAIF, 295 Or 788 
( 1 9 8 3 ) , w h i c h c o n s t i t u t e d an unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n , he assessed a p e n a l t y - r e l a t e d a t t o r n e y f e e o f $500. We have a f f i r m e d t h e 
R e f e r e e ' s c o n c l u s i o n t h a t t h e i n s u r e r ' s November 2, 1990 backup d e n i a l must be 
s e t a s i d e , a l b e i t p u r s u a n t t o ORS 656.262(6) as amended, r a t h e r t h a n t o t h e 
Bauman r u l e . We f i n d , however, no b a s i s upon which t o assess a p e n a l t y f o r t h e 
i n s u r e r ' s backup d e n i a l . 

C l a i m a n t does n o t contend t h a t any compensation was d e l a y e d because o f t h e 
i n s u r e r ' s backup d e n i a l . Where no p e n a l t y i s w a r r a n t e d , ORS 656.382(1) a l l o w s 
an a t t o r n e y f e e i f an i n s u r e r "unreasonably r e s i s t s t h e payment o f compensa
t i o n . " R i c h a r d J. Stevenson, 43 Van N a t t a 1883 ( 1 9 9 1 ) . Absent a showing t h a t 
t h e i n s u r e r ' s backup d e n i a l a f f e c t e d some o b l i g a t i o n t o pay compensation due i n 
t h e p a s t , p r e s e n t o r f u t u r e , i t cannot be s a i d t h a t t h e r e was any r e s i s t a n c e t o 
such payment. Inasmuch as c l a i m a n t concedes t h a t t h e c e n t r a l nervous system 
d e p r e s s i o n was t r a n s i e n t , we cannot f i n d t h a t t h e backup d e n i a l amounted t o a 
r e s i s t a n c e t o t h e payment o f compensation. T h e r e f o r e , an a t t o r n e y f e e i s n o t 
a u t h o r i z e d by ORS 656.382(1). A c c o r d i n g l y , we r e v e r s e t h e R e f e r e e ' s award o f a 
$500 assessed f e e . 
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A t t o r n e y Fees a t H e a r i n g and on Review 

The R e f e r e e awarded c l a i m a n t an assessed f e e o f $20,902.50 f o r p r e v a i l i n g 
a t h e a r i n g a g a i n s t t h e i n s u r e r ' s d e n i a l s . On r e v i e w , t h e i n s u r e r argues t h a t 
t h e f e e i s e x c e s s i v e . We d i s a g r e e . 

I n d e t e r m i n i n g an a p p r o p r i a t e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t 
h e a r i n g , we c o n s i d e r t h e f a c t o r s s e t o u t i n OAR 438-15-010(4). Those f a c t o r s 
i n c l u d e : " ( a ) t h e t i m e devoted t o t h e case; (b) t h e c o m p l e x i t y o f t h e i s s u e ( s ) 
i n v o l v e d ; ( c ) t h e v a l u e o f t h e i n t e r e s t i n v o l v e d ; (d) t h e s k i l l and s t a n d i n g o f 
t h e a t t o r n e y s ; (e) t h e n a t u r e o f t h e p r o c e e d i n g ; ( f ) t h e r e s u l t s e c u r e d f o r t h e 
r e p r e s e n t e d p a r t y ; (g) t h e r i s k i n a p a r t i c u l a r case t h a t an a t t o r n e y ' s e f f o r t s 
may go uncompensated; and (h) t h e a s s e r t i o n o f f r i v o l o u s i s s u e s o r d e f e n s e s . " 

The h e a r i n g i n t h i s m a t t e r was conducted over t h r e e days b e f o r e two r e f e r 
ees. I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y found i t necessary t o a t t e n d t h r e e depo
s i t i o n h e a r i n g s h e l d on s e p a r a t e days and t o a s s i s t i n s e c u r i n g a s t i p u l a t e d 
s t a t e m e n t f r o m an u n a v a i l a b l e subpoenaed w i t n e s s . Both c o u n s e l s u b m i t t e d 
l e n g t h y , w e l l reasoned arguments f o l l o w i n g t h e h e a r i n g . C l a i m a n t ' s c o u n s e l 
d e v o t e d s l i g h t l y o v e r 90 hours a t t o r n e y t i m e and 26 hours s t a f f t i m e t o t h i s 
case a t h e a r i n g . 

T h i s m a t t e r i n v o l v e s a complex t o x i c exposure c l a i m w i t h r e s u l t a n t p h y s i 
c a l and p s y c h i a t r i c d i s o r d e r s . Because t h e c l a i m was found t o be compensable, 
c l a i m a n t w i l l be e n t i t l e d t o necessary m e d i c a l c a r e f o r h i s p s y c h i a t r i c c o n d i 
t i o n . 

I t was n e c e s s a r y f o r c l a i m a n t ' s a t t o r n e y t o do a g r e a t e r amount o f work 
t h a n w o uld o r d i n a r i l y be r e q u i r e d i n such a case due t o t h e i n s u r e d ' s c o n d u c t i n 
w i t h h o l d i n g i n t e r n a l memos fro m examiners and from c l a i m a n t ' s a t t o r n e y s . 

Both c o u n s e l a r e s k i l l e d and each demonstrated t h a t s k i l l d u r i n g t h e s e 
p r o c e e d i n g s . Ten w i t n e s s e s t e s t i f i e d d u r i n g t h i s s t r o n g l y a d v e r s a r i a l h e a r i n g ; 
t h e i s s u e s were s t r e n u o u s l y and c o m p e t e n t l y l i t i g a t e d by b o t h a t t o r n e y s . 

C l a i m a n t ' s c o u n s e l b o r e a s i g n i f i c a n t r i s k o f h i s e f f o r t s g o i n g uncompen
s a t e d i n t h i s c o m p l i c a t e d case. 

C o n s i d e r i n g t h e above f a c t o r s and a p p l y i n g them t o t h i s case, we f i n d t h a t 
t h e f e e awarded by t h e Referee on t h e c o m p e n s a b i l i t y i s s u e was a p p r o p r i a t e . 

F u r t h e r m o r e , a f t e r a p p l y i n g t h e same f a c t o r s t o t h i s case on r e v i e w , we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n 
i n g t h e c o m p e n s a b i l i t y and back-up d e n i a l i s s u e s i s $5,000, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f , t h e com
p l e x i t y o f t h e i s s u e s and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . C l a i m a n t i s n o t 
e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w c o n c e r n i n g t h e p e n a l t y and 
a t t o r n e y f e e i s s u e s . Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, 
I n c . , 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 19, 1990 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t awarded c l a i m a n t ' s c o u n s e l a 
p e n a l t y - r e l a t e d f e e o f $500 i s r e v e r s e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e 
c o m p e n s a b i l i t y and back-up d e n i a l i s s u e s , c l a i m a n t ' s c o u n s e l i s awarded a r e a 
s o n a b l e assessed f e e o f $5,000, payable by t h e i n s u r e r . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LYMAN K. HAMPTON, Claimant 

WCB Case No. Cl-01091 
ORDER ON RECONSIDERATION APPROVING CLAIM DISPOSITION AGREEMENT 

Emmons, Kropp, e t a l . , C l a i m a n t A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

By o r d e r d a t e d October 4, 1991, t h e Board d i s a p p r o v e d t h e p a r t i e s ' C l a i m 
D i s p o s i t i o n Agreement (CDA) upon a f i n d i n g t h a t t h e proposed d i s p o s i t i o n i s 
"un r e a s o n a b l e as a m a t t e r o f law." S p e c i f i c a l l y , t h e Board f o u n d t h a t t h e p r o 
posed a t t o r n e y f e e f o r t h i s s t r u c t u r e d s e t t l e m e n t exceeds t h e s t r i c t u r e s o f 
OAR 438-15-052(1), w i t h o u t any i n d i c a t i o n o f e x t r a o r d i n a r y c i r c u m s t a n c e s w h i c h 
w o u l d j u s t i f y t h e e x c e s s i v e f e e . The p a r t i e s have s u b m i t t e d an addendum t o t h e 
CDA r e c i t i n g t h a t t h e proposed a t t o r n e y f e e has been reduced t o w i t h i n t h e 
s t r i c t u r e s o f OAR 438-15-052(1). The p a r t i e s t h e r e f o r e r e q u e s t r e c o n s i d e r a t i o n 
o f o u r p r i o r o r d e r . 

The Board may c o n s i d e r a m o t i o n f o r r e c o n s i d e r a t i o n o f f i n a l o r d e r s i s s u e d 
under ORS 656.236 i f such a m o t i o n i s f i l e d i n accordance w i t h OAR 438-09-035. 
F i n d i n g t h e p a r t i e s ' r e q u e s t f o r r e c o n s i d e r a t i o n was t i m e l y f i l e d and i n ac c o r 
dance w i t h t h e a p p l i c a b l e r u l e , we c o n s i d e r t h e m o t i o n f o r r e c o n s i d e r a t i o n . 
OAR 438-09-035(2). 

I n s u p p o r t o f t h e i r m o t i o n f o r r e c o n s i d e r a t i o n , t h e p a r t i e s have s u b m i t t e d 
an addendum r e c i t i n g t h a t t h e proposed a t t o r n e y f e e has been re d u c e d , and moving 
t h a t we r e c o n s i d e r t h e o r i g i n a l CDA as amended. Our r e v i e w on r e c o n s i d e r a t i o n 
i s g e n e r a l l y l i m i t e d t o i n f o r m a t i o n i n t h e r e c o r d b e f o r e t h e Board a t t h e t i m e 
o u r f i n a l d i s a p p r o v a l o r d e r was m a i l e d . OAR 438-09-035(3). However, we may 
c o n s i d e r a d d i t i o n a l i n f o r m a t i o n i n our r e v i e w i f we f i n d good cause f o r a l l o w i n g 
t h e a d d i t i o n a l s u b m i s s i o n . OAR 438-09-035(3). 

Here, t h e p a r t i e s contend t h a t t h e y have m u t u a l l y agreed t o reduce t h e 
proposed a t t o r n e y f e e t o w i t h i n t h e s t r i c t u r e s o f OAR 438-15-052(1), and have 
s u b m i t t e d an addendum e v i d e n c i n g t h a t change. T h e r e f o r e , t h e Board w i l l con
s i d e r t h i s a d d i t i o n a l i n f o r m a t i o n on r e c o n s i d e r a t i o n . See OAR 438-09-035(3); 
R o b e r t S. Robinson, 43 Van N a t t a 1893 (19 9 1 ) . 

A c c o r d i n g l y , we g r a n t t h e m o t i o n f o r r e c o n s i d e r a t i o n . On r e c o n s i d e r a t i o n , 
we f i n d t h a t t h i s agreement i s now i n accordance w i t h t h e t e r m s and c o n d i t i o n s 
p r e s c r i b e d by t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. We do n o t f i n d 
any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 6 5 6 . 2 3 6 ( 1 ) . 
A c c o r d i n g l y , t h i s c l a i m d i s p o s i t i o n agreement i s approved. An a t t o r n e y f e e 
p a y a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h i s agreement as modi
f i e d by addendum i s a l s o approved. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DELBERT R. HICE, Claimant 
WCB Case No. 89-00752 

ORDER ON REVIEW 
Karen M. Werner, Claimant A t t o r n e y 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r t h a t : (1) d e c l i n e d t o 
g r a n t permanent t o t a l d i s a b i l i t y ; and (2) awarded 2 5 p e r c e n t (80 deg r e e s ) un
sc h e d u l e d permanent d i s a b i l i t y f o r an A p r i l 1987 low back i n j u r y , whereas a 
D e t e r m i n a t i o n Order had awarded no unscheduled permanent d i s a b i l i t y beyond t h e 
12.5 p e r c e n t (40 degrees) c l a i m a n t had been p r e v i o u s l y g r a n t e d . On r e v i e w , t h e 
i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " i n h i s o r d e r , as w e l l as 
t h e f i n d i n g s i n t h e " D i s c u s s i o n " p o r t i o n o f t h e Referee's Order on R e c o n s i d e r a 
t i o n , e x c e p t f o r t h o s e p o r t i o n s p e r t a i n i n g t o i m p a i r m e n t , and as f u r t h e r s u p p l e 
mented . 

C l a i m a n t ' s g e n e r a l range o f m o t i o n f o r t h e back was decreased by 50 p e r 
c e n t , e x c e p t f o r e x t e n s i o n which was decreased by 75 p e r c e n t . 

C l a i m a n t has undergone an L4-5 lumbar laminectomy w i t h d i s c e c t o m y t w i c e . 

ULTIMATE FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f U l t i m a t e F a c t , " w i t h t h e e x c e p t i o n o f 
t h e f i r s t f i n d i n g , and as supplemented. 

C l a i m a n t i s n o t pe r m a n e n t l y and t o t a l l y d i s a b l e d f o r m e d i c a l reasons 
a l o n e , n o r i s he p e r m a n e n t l y and t o t a l l y d i s a b l e d as a r e s u l t o f a c o m b i n a t i o n 
o f m e d i c a l and nonmedical f a c t o r s from r e g u l a r l y p e r f o r m i n g g a i n f u l and s u i t a b l e 
employment. Work s e a r c h e f f o r t s a r e n o t f u t i l e f o r c l a i m a n t . C l a i m a n t has n o t 
e s t a b l i s h e d t h a t he has made re a s o n a b l e e f f o r t s t o seek r e g u l a r g a i n f u l employ
ment, nor has he e s t a b l i s h e d t h a t he i s w i l l i n g t o seek work. 

C l a i m a n t has s u f f e r e d a 70 p e r c e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Permanent t o t a l d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y d i s 
a b l e d as a r e s u l t o f t h e compensable i n j u r y . We agree. 

C l a i m a n t has t h e burden t o e s t a b l i s h t h a t he has made r e a s o n a b l e e f f o r t s 
t o o b t a i n work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , u n l e s s i t i s shown t h a t 
such e f f o r t s w o u l d be f u t i l e . See ORS 656.206(3); Butcher v. SAIF. 45 Or App 
318 ( 1 9 8 5 ) . A f i n d i n g o f f u t i l i t y i s r e s e r v e d f o r t h e extreme s i t u a t i o n where, 
f o r example, t h e r e c o r d shows t h a t t h e i n d i v i d u a l i s p h y s i c a l l y t o t a l l y d i s a b l e d 
o r n o t c a p a b l e o f r e t r a i n i n g . See G e o r g i a - P a c i f i c Corp. v. P e r r y . 92 Or App 56 
( 1 9 8 8 ) . However, even i f a work search would be f u t i l e , such a c l a i m a n t must 
e s t a b l i s h t h a t , b u t f o r t h e compensable i n j u r y , he would have been w i l l i n g t o 
seek r e g u l a r g a i n f u l employment. SAIF v. Stephen. 303 Or 41 ( 1 9 8 9 ) . 



D e l b e r t R. H i c e , 43 Van N a t t a 2384 (1991) 2385 

C l a i m a n t has n o t s u s t a i n e d h i s burden o f p r o o f t h a t he i s p e r m a n e n t l y 
t o t a l l y d i s a b l e d . The m e d i c a l evidence i n d i c a t e s t h a t c l a i m a n t i s a b l e t o p e r 
f o r m s e d e n t a r y work, a l b e i t w i t h s i g n i f i c a n t r e s t r i c t i o n s . The v o c a t i o n a l 
r e c o r d i n d i c a t e s t h a t c l a i m a n t has t h e menta l c a p a c i t y , e d u c a t i o n , t r a i n i n g and 
t r a n s f e r a b l e s k i l l s t o r e t u r n t o work. C l a i m a n t ' s v o c a t i o n a l c o u n s e l o r t e s t i 
f i e d t o s p e c i f i c j o b s t h a t c l a i m a n t c o u l d do t h a t were a v a i l a b l e i n t h e l a b o r 
m a r k e t . Dr. LeFrance a l s o o p i n e d t h a t c l a i m a n t was p h y s i c a l l y c a p a b l e o f p e r 
f o r m i n g c e r t a i n j o b s . T h e r e f o r e , we f i n d t h a t c l a i m a n t i s c a p a b l e o f p e r f o r m i n g 
a t l e a s t r e g u l a r p a r t - t i m e s e d e n t a r y work, and t h a t such work i s a v a i l a b l e i n 
t h e n o r m a l l a b o r m a rket. We do n o t f i n d t h a t a work search w o u ld have been 
f u t i l e . See G e o r g i a - P a c i f i c Corp. v. P e r r y , supra. 

C l a i m a n t , however, has n o t made re a s o n a b l e e f f o r t s t o seek r e g u l a r g a i n f u l 
employment. Since t h e A p r i l 27, 1987 i n j u r y c l a i m a n t has n o t r e t u r n e d t o work. 
C l a i m a n t t e s t i f i e d t h a t he made no a t t e m p t s on h i s own t o seek employment. Be
cause o f p a i n and d i f f i c u l t y w i t h s l e e p i n g , c l a i m a n t b e l i e v e s he would be unable 
t o g e t up i n t h e morning and go t o work. A l t h o u g h we do n o t d i s m i s s t h e s i n c e r 
i t y o f c l a i m a n t ' s o p i n i o n c o n c e r n i n g h i s own c a p a b i l i t i e s , t h e m e d i c a l and voca
t i o n a l r e c o r d does n o t s u p p o r t t h i s s e l f - a s s e s s m e n t . See Theodore E. Lance. 42 
Van Nata 1895 ( 1 9 9 0 ) . 

The r e p o r t s o f Do c t o r s Throop and LeFrance, as w e l l as t h e p h y s i c a l capac
i t i e s e x a m i n a t i o n i n November 1988, i n d i c a t e t h a t c l a i m a n t i s c a p a b l e o f seden
t a r y work w i t h l i m i t a t i o n s . Dr. LeFrance o p i n e d t h a t c l a i m a n t was cap a b l e o f 
l i m i t e d employment and c o u l d engage i n v o c a t i o n a l t r a i n i n g . Dr. Throop recom
mended t h a t c l a i m a n t r e t u r n t o work from b o t h a p h y s i c a l and m e n t a l p e r s p e c t i v e . 
Dr. P a r v a r e s h a l s o f e l t f rom a p s y c h i a t r i c v i e w p o i n t t h a t employment would be i n 
c l a i m a n t ' s b e s t i n t e r e s t . 

C l a i m a n t has n o t t a k e n t h o s e measures by w h i c h he c o u l d l e a r n t o l i v e w i t h 
h i s p a i n p r o b l e m . Dr. Throop recommended t h a t c l a i m a n t a t t e n d a p a i n c e n t e r i n 
o r d e r t o d e v e l o p t e c h n i q u e s f o r c o n t r o l l i n g and l i v i n g w i t h h i s c h r o n i c p a i n 
syndrome. A l t h o u g h c l a i m a n t d i d a t t e m p t one week a t t h e N o r t h w e s t P a i n Center, 
he w i t h d r e w because o f p a i n and l a c k o f s l e e p . Dr. Throop a l s o recommended a 
regim e o f e x e r c i s e s i n o r d e r f o r c l a i m a n t t o s t a y c o n d i t i o n e d . C l a i m a n t t e s t i 
f i e d t h a t he d i d n o t a t t e m p t t h e home e x e r c i s e s . 

W i t h r e s p e c t t o v o c a t i o n a l e f f o r t s , due t o h i s p r e m a t u r e d i s c h a r g e from 
t h e N o r t h w e s t P a i n Center, v o c a t i o n a l c o u n s e l i n g was never i n i t i a t e d . C l a i m a n t 
a l s o v o l u n t a r i l y w i t h d r e w from t h e v o c a t i o n a l r e h a b i l i t a t i o n program he had 
s t a r t e d a t Columbia R e h a b i l i t a t i o n because o f h i s c h r o n i c p a i n and i n a b i l i t y t o 
c o n c e n t r a t e . Thus, a complete assessment o f c l a i m a n t ' s v o c a t i o n a l o p t i o n s was 
never f u l l y e x p l o r e d . 

Moreover, even assuming a f i n d i n g o f f u t i l i t y , we f u r t h e r f i n d t h a t c l a i m 
a n t has n o t de m o n s t r a t e d a w i l l i n g n e s s t o seek work. N e i t h e r t h e a f o r e m e n t i o n e d 
r e c o r d n o r c l a i m a n t ' s t e s t i m o n y r e f l e c t t h a t , b u t f o r t h e i n j u r y and accompany
i n g c h r o n i c p a i n , c l a i m a n t would be w i l l i n g t o seek employment. A c c o r d i n g l y , we 
f i n d c l a i m a n t i s n o t permanently t o t a l l y d i s a b l e d . 

Unscheduled permanent d i s a b i l i t y 

The R e feree awarded c l a i m a n t 25 p e r c e n t unscheduled permanent d i s a b i l i t y . 
T h i s f i g u r e was d e t e r m i n e d based upon a 40 p e r c e n t r a t i n g under t h e s t a n d a r d s , 
w h i c h was i n c r e a s e d by 25 p e r c e n t under c l e a r and c o n v i n c i n g e v i d e n c e f o r a 
t o t a l award o f 65 p e r c e n t . T a k i n g i n t o account p r i o r awards f o r t h e low back, 
t h e R e f e r e e o f f s e t 40 p e r c e n t a g a i n s t t h e c u r r e n t award o f 65 p e r c e n t . 
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C l a i m a n t argues t h i s award s h o u l d be i n c r e a s e d . On t h e o t h e r hand, t h e 
c a r r i e r r e q u e s t s t h a t t h e Referee's award be a f f i r m e d . F i n d i n g t h a t t h e award 
s h o u l d n o t be i n c r e a s e d , we do n o t d i s t u r b t h e Referee's award. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on November 1 1 , 
1988, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on January 9, 1989, we 
a p p l y t h e s t a n d a r d s e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-
35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s u n s c h e d u l e d perma
nent d i s a b i l i t y . 

S o c i a l and v o c a t i o n a l f a c t o r s 

The Board adopts t h e Referee's f i n d i n g s and c o n c l u s i o n s r e g a r d i n g age, 
e d u c a t i o n , t r a i n i n g and a d a p t a b i l i t y . T h e r e f o r e , we f i n d t h a t t h e v a l u e f o r 
s o c i a l and v o c a t i o n a l f a c t o r s i s 30. 

Impairment 

We adopt t h e Referee's f i n d i n g r e g a r d i n g c l a i m a n t ' s c h r o n i c c o n d i t i o n 
l i m i t i n g r e p e t i t i v e use f o r a v a l u e o f 5. 

I n O ctober 1985, c l a i m a n t underwent a lumbar laminectomy w i t h d i s c e c t o m y 
a t t h e L4-5 l e v e l . I n June 1988 he had a r e p e a t lumbar laminectomy w i t h d i s c e c 
tomy a t t h e same s i t e . C l a i m a n t , however, i s e n t i t l e d t o a v a l u e f o r o n l y one 
s u r g i c a l p r o c e d u r e u n l e s s t h e r e i s evidence t h a t c l a i m a n t s u f f e r e d a g r e a t e r 
degree o f i m p a i r m e n t as a r e s u l t o f t h e second p r o c e d u r e . We f i n d no such e v i 
dence i n t h i s case. T h e r e f o r e , we conclude t h a t c l a i m a n t i s e n t i t l e d t o a 
5 p e r c e n t v a l u e f o r h i s s u r g e r y . See C l a u d i a J. Percy, 42 Van N a t t a 1209 
( 1 9 9 0 ) . 

Based on Dr. T s a i ' s October 1988 r e p o r t t h e Referee f o u n d c l a i m a n t ' s range 
o f m o t i o n v a l u e t o be 4.5. However, we f i n d t h e r e p o r t f r o m t h e N o r t h w e s t P a i n 
C enter t o be b o t h r e l i a b l e and more r e c e n t . A c c o r d i n g l y , we base c l a i m a n t ' s im
p a i r m e n t on t h a t r e p o r t and f i n d c l a i m a n t ' s range o f m o t i o n v a l u e i s 18.5 p e r 
c e n t . 

For a t o t a l r a t i n g o f m u l t i p l e r e s i d u a l s , t h e v a l u e s a r e combined, n o t 
added. Former OAR 436-35-350(11). We combine t h e v a l u e s f o r c l a i m a n t ' s l o s s o f 
range o f m o t i o n , l o s s o f r e p e t i t i v e use and s u r g e r i e s , f o r a t o t a l i m p a i r m e n t 
v a l u e o f 28.47. See Roger F. Slade, 43 Van N a t t a 631 ( 1 9 9 1 ) ; Jesse D. S t a r r , 
43 Van N a t t a 473 ( 1 9 9 1 ) . Rounded t o t h e n e x t whole p e r c e n t a g e , c l a i m a n t ' s t o t a l 
i m p a i r m e n t v a l u e i s 29. Former OAR 436-35-280(7). 

C o m p u t a t i o n o f u n scheduled d i s a b i l i t y 

When c l a i m a n t ' s s o c i a l and v o c a t i o n a l v a l u e o f 30 i s added t o c l a i m a n t ' s 
i m p a i r m e n t v a l u e o f 29, t h e p r o d u c t i s 59 p e r c e n t unscheduled permanent d i s a b i l 
i t y . Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e s t a n 
d a r d s i s t h e r e f o r e 59 p e r c e n t . 

C l e a r and c o n v i n c i n g 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent d i s a b i l i t y s u f f e r e d by 
c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s . ORS 
656.283(7) and 6 5 6 . 2 9 5 ( 5 ) . To be c l e a r and c o n v i n c i n g , e v i d e n c e must be e s t a b 
l i s h e d t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s h i g h l y p r o b a b l e . R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390 ( 1 9 8 7 ) . 
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We c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o a g r e a t e r award t h a n t h e 59 p e r 
c e n t p r o v i d e d by t h e s t a n d a r d s . The c u m u l a t i v e m e d i c a l e v i d e n c e suggest t h a t 
c l a i m a n t ' s i m p a i r m e n t i s i n t h e m o d e r a t e l y severe range. C l a i m a n t c r e d i b l y t e s 
t i f i e d t h a t , due t o h i s i n j u r y , he s u f f e r s from a c h r o n i c p a i n syndrome, which 
i n t u r n l i m i t s h i s a b i l i t y t o s i t o r s t a n d f o r extended p e r i o d s . I n a d d i t i o n , 
c l a i m a n t must l i e down s e v e r a l t i m e s d u r i n g t h e day i n o r d e r t o r e l i e v e t h e 
p a i n . We c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d by c l e a r and c o n v i n c i n g e v i 
dence t h a t 70 p e r c e n t r e p r e s e n t s c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y due t o t h e 
compensable i n j u r y . See R i c h a r d Gonsalves, 42 Van N a t t a 1787 ( 1 9 9 0 ) . 

A p p l i c a t i o n o f ORS 656.214(5) 

ORS 656.214(5) p r o v i d e s t h a t an i n j u r e d worker i s e n t i t l e d t o t h a t un
s c h e d u l e d permanent d i s a b i l i t y w hich r e s u l t s from t h e i n j u r y i n q u e s t i o n . How
e v e r , t h e worker i s n o t e n t i t l e d t o be d o u b l y compensated f o r a permanent l o s s 
o f e a r n i n g c a p a c i t y w h i c h would have r e s u l t e d from t h e i n j u r y i n q u e s t i o n , b u t 
w h i c h had a l r e a d y been produced by an e a r l i e r a c c i d e n t and compensated by a 
p r i o r award. See ORS 656.214(5); A l b e r t Lakev, 43 Van N a t t a 30 ( 1 9 9 1 ) ; Mary A. 
V o q e l a a r , 42 Van N a t t a 2846 (1990). 

P r e v i o u s l y , c l a i m a n t r e c e i v e d a t o t a l award o f 50 p e r c e n t f o r h i s J u l y 
1986 low back i n j u r y i n a May 1987 O p i n i o n and Order. Subsequent t o t h a t i n 
j u r y , he was u n a b l e t o r e t u r n t o h i s r e g u l a r j o b as a maintenance man, b u t was 
a b l e t o , and d i d , r e t u r n t o m o d i f i e d work p e r f o r m i n g o f f i c e d u t i e s on a f u l l -
t i m e b a s i s . I n A p r i l 1987, he f e l l o f f h i s c h a i r a t work and i n j u r e d h i s low 
back a g a i n . C l a i m a n t was found m e d i c a l l y s t a t i o n a r y and r e l e a s e d t o s i m i l a r 
s e d e n t a r y work i n August 1987 by Dr. T s a i . Dr. T s a i c o n c u r r e d w i t h Dr. 
Horniman's range o f m o t i o n f i n d i n g s which i n d i c a t e d f l e x i o n a t 15 degrees, 
e x t e n s i o n a t 5 degrees and n o t e d t h a t "Side bending was p o o r l y p e r f o r m e d . " By a 
November 1987 s t i p u l a t i o n c l a i m a n t was awarded a t o t a l o f 12.5 p e r c e n t d i s a b i l 
i t y f o r t h e A p r i l 1987 i n j u r y . I n A p r i l 1988 t h e c l a i m was reopened f o r 
s u r g e r y . The a g g r a v a t i o n c l a i m was c l o s e d by a January 9, 1989 D e t e r m i n a t i o n 
Order w h i c h awarded no f u r t h e r unscheduled permanent d i s a b i l i t y . 

We f i n d t h a t much o f c l a i m a n t ' s c u r r e n t d i s a b i l i t y has been c o n s i d e r e d i n 
t h e p r e v i o u s awards. We conclude t h a t c l a i m a n t ' s r e s t r i c t i o n t o s e d e n t a r y work 
w i t h l i m i t a t i o n s , l o s s o f s p i n a l range o f m o t i o n , L4-5 s u r g e r i e s , and c h r o n i c 
p a i n c o n d i t i o n have been a d e q u a t e l y compensated by t h e p r i o r o r d e r s . 

C o n s i d e r a t i o n o f c l a i m a n t ' s p r i o r awards i n d e t e r m i n i n g t h e c u r r e n t award 
can n o t be p e r f o r m e d w i t h m a t h e m a t i c a l p r e c i s i o n . We a l s o r e f r a i n f r o m under
t a k i n g a m e c h a n i c a l o f f s e t . Norby v. SAIF, 303 Or 536 ( 1 9 8 7 ) . We c o n c l u d e t h a t 
t h i s p r e v i o u s l o s s o f e a r n i n g c a p a c i t y approximates 60 p e r c e n t . To a v o i d d o u b l y 
compensating c l a i m a n t f o r t h e same l o s s o f e a r n i n g c a p a c i t y , we reduce c l a i m 
a n t ' s c u r r e n t d i s a b i l i t y o f 70 p e r c e n t by 60 p e r c e n t . A c c o r d i n g l y , we c o n c l u d e 
t h a t 10 p e r c e n t o f t h e c u r r e n t award r e p r e s e n t s c l a i m a n t ' s permanent d i s a b i l i t y 
w h i c h was n o t p r e s e n t p r i o r t o t h e 1988 a g g r a v a t i o n . 

A l t h o u g h we have found t h a t c l a i m a n t i s e n t i t l e d t o an award o f 10 p e r 
c e n t , t h e c a r r i e r has n o t r e q u e s t e d a r e d u c t i o n o f t h e R e f e r e e ' s award. We 
t h e r e f o r e a f f i r m t h e Referee's award o f 25 p e r c e n t a d d i t i o n a l u n s c h e d u l e d perma
ne n t d i s a b i l i t y award f o r c l a i m a n t ' s low back. 

ORDER 

The Referee's o r d e r d a t e d J u l y 19, 1990, as r e c o n s i d e r e d November 26, 
1990, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD C. KENDALL, Claimant 

WCB Case No. Cl-101776 
ORDER APPROVING CLAIM DISPOSITION AGREEMENT 

G a t t i , G a t t i , e t a l . , C l aimant A t t o r n e y s 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

On August 26, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . The agreement f u r t h e r p r o v i d e s t h a t c l a i m a n t ' s a t t o r n e y s h a l l be 
p a i d a r e a s o n a b l e f e e f o r s e r v i c e s , payable o u t o f t h e s e t t l e m e n t p r o c e e d s , i n 
an amount w i t h i n t h e s t r i c t u r e s o f OAR 438-15-052. 

On September 26, 1991, t h e Board r e c e i v e d a " N o t i c e o f L i e n " f o r a t t o r n e y 
f e e s f r o m c l a i m a n t ' s f o r m e r c o u n s e l , Evohl F. Malagon. Counsel's p e t i t i o n 
s t a t e s t h a t he r e p r e s e n t e d c l a i m a n t from February 1, 1990 t h r o u g h May 23, 1991. 
Counsel a l s o r e c i t e s i n h i s p e t i t i o n t h a t he per f o r m e d i n excess o f 40 hours o f 
work on c l a i m a n t ' s b e h a l f and " n e g o t i a t e d o f f e r s from [ t h e ] SAIF [ C o r p o r a t i o n ] 
and [ a n o t h e r i n s u r e r , n o t a p a r t y t o t h i s a g r e e m e n t ] , . . . w h i c h w o u l d have r e 
s u l t e d i n a t t o r n e y ' s f e e s o f $9,125.00." T h e r e f o r e , c o u n s e l c l a i m s a l i e n i n 
t h a t amount f r o m t h e proceeds o f any f u t u r e b e n e f i t s p a y a b l e t o c l a i m a n t as a 
r e s u l t o f any s e t t l e m e n t , h e a r i n g , o r app e a l . 

On September 27, 1991, t h e Board r e q u e s t e d t h a t t h e p a r t i e s , i n c l u d i n g 
c l a i m a n t ' s c u r r e n t c o u n s e l , Jean F i s h e r LeDoux, respond t o t h e p e t i t i o n w i t h i n 
t e n days. I n response, c l a i m a n t ' s c u r r e n t c o u n s e l acknowledges t h a t c l a i m a n t 
was p r e v i o u s l y r e p r e s e n t e d i n t h i s m a t t e r by a t t o r n e y Malagon. I n a d d i t i o n , she 
no t e s t h a t h e r o f f i c e has expended e i g h t hours r e p r e s e n t i n g c l a i m a n t and r e 
s t r u c t u r i n g t h e s e t t l e m e n t agreement. She r e q u e s t s , t h e r e f o r e , t h a t t h e a t t o r 
ney f e e g e n e r a t e d by t h i s agreement be d i s b u r s e d between c o u n s e l s e q u a l l y . For
mer c o u n s e l has n o t responded t o c u r r e n t c o u n s e l ' s r e p r e s e n t a t i o n s . I n a d d i 
t i o n , SAIF has i n d i c a t e d by l e t t e r t h a t i t t a k e s no p o s i t i o n w i t h r e g a r d t o t h i s 
d i s p u t e . 

Under such c i r c u m s t a n c e s , we f i n d t h e manner i n w h i c h t h e f e e i s t o be 
d i s t r i b u t e d t o c l a i m a n t ' s c u r r e n t and former c o u n s e l i s a m a t t e r t o be d e c i d e d 
between t h e two o f them, and n o t by t h i s forum. Fred L. S n i d e r , 43 Van N a t t a 
577 ( 1 9 9 1 ) . However, i n no event s h a l l t h e t o t a l a t t o r n e y f e e s p a y a b l e o u t o f 
t h e s e t t l e m e n t proceeds exceed $4,225, t h e amount s e t f o r t h i n and agreed t o by 
t h e p a r t i e s t o t h e d i s p o s i t i o n agreement. 

T h i s agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d 
by t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. The Board does n o t f i n d 
any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 65 6 . 2 3 6 ( 1 ) . Ac
c o r d i n g l y , t h i s c l a i m d i s p o s i t i o n agreement i s approved. An a t t o r n e y f e e t o t a l 
i n g $4,225, p a y a b l e t o c l a i m a n t ' s c u r r e n t c o u n s e l , Jean F i s h e r LeDoux, and t o 
c l a i m a n t ' s f o r m e r c o u n s e l , Evohl F. Malagon, i s approved. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
GARY D. LUCKY, Claimant 
Own Mo t i o n No. 91-0473M 

AMENDED ORDER POSTPONING ACTION ON OWN MOTION REQUEST ON RECONSIDERATION 
H o l l a n d e r , e t a l . , C l aimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our October 1, 1991 Order P o s t p o n i n g 
A c t i o n on Own M o t i o n Request on R e c o n s i d e r a t i o n . C l a i m a n t contends t h a t we 
s h o u l d postpone a c t i o n u n t i l WCB Case No. 91-12850 r e s o l v e s t h e i s s u e s o f p r e 
m a t u r e c l o s u r e , t e m p o r a r y p a r t i a l d i s a b i l i t y compensation, and permanent t o t a l 
d i s a b i l i t y , r a t h e r t h a n WCB Case No. 91-06726, as s p e c i f i e d i n o u r o r d e r . 

We a c c o r d i n g l y m o d i f y our October 1, 1991 o r d e r and w i l l c o n t i n u e t o p o s t 
pone a c t i o n u n t i l t h e l i t i g a t i o n pending i n WCB Case No. 91-12850 i s a l s o r e 
s o l v e d a t h e a r i n g . T h e r e a f t e r , Referee Bethlamy, as w e l l as Re f e r e e Spangler, 
s h a l l s u b m i t a copy o f her o r d e r t o t h e Board and t h e p a r t i e s s h a l l a d v i s e us o f 
t h e i r r e s p e c t i v e p o s i t i o n s r e g a r d i n g own mo t i o n r e l i e f and p e n a l t i e s and a t t o r 
ney f e e s . 

A c c o r d i n g l y , we abate and w i t h d r a w our October 1, 1991 o r d e r . As s u p p l e 
mented and amended h e r e i n , we adhere t o and r e p u b l i s h our October 1, 1991 o r d e r 
i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and a p p e a l s h a l l r u n 
f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

October 22, 1991 C i t e as 43 Van N a t t a 2389 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
VERNEDA L. RAMER, Claimant 

WCB Case No. 90-15347 
ORDER ON REVIEW 

Whitehead & Klosterman, C l a i m a n t A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r t h a t a f f i r m e d a 
D e t e r m i n a t i o n Order award o f 14 p e r c e n t (44.8 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y f o r her low back c o n d i t i o n . On r e v i e w , t h e i s s u e i s e x t e n t o f un
sc h e d u l e d permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had no impairment r e s u l t i n g f r o m her 
compensable low back i n j u r y . However, because t h e employer d i d n o t ask f o r a 
r e d u c t i o n , t h e Referee a f f i r m e d t h e D e t e r m i n a t i o n Order award o f 14 p e r c e n t un
sc h e d u l e d permanent d i s a b i l i t y . We a f f i r m . 

Range o f m o t i o n 

On r e v i e w , c l a i m a n t acknowledges t h a t she was una b l e t o s u c c e s s f u l l y p e r 
f o r m range o f m o t i o n t e s t s . However, c l a i m a n t contends t h a t a v a l u e s h o u l d be 
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a s s i g n e d f o r i m p a i r m e n t because her i n a b i l i t y t o p e r f o r m t h e t e s t s was due t o 
p a i n f r o m h e r back i n j u r y . We d i s a g r e e . 

I n March 1990, Dr. Lubcke, c h i r o p r a c t o r , p e r f o r m e d an i n d e p e n d e n t m e d i c a l 
e x a m i n a t i o n and r e p o r t e d t h a t c l a i m a n t f u n c t i o n a l l y i n t e r f e r e d w i t h t h e t e s t i n g 
p r o c e s s . Dr. Lubcke r e p o r t e d t h a t i n c o n s i s t e n c i e s e x i s t e d between t h e p h y s i c a l 
exam f i n d i n g s and t h e mechanical t e s t i n g . (Ex. 3 5 - 4 ) . 

I n May 1990, c l a i m a n t was examined by t h e Western M e d i c a l Examiners who r e 
p o r t e d t h a t h e r " p r e s e n t a t i o n o f back p a i n i s n o t e n t i r e l y s t r a i g h t f o r w a r d . " 
The Examiners c o n c l u d e d t h a t c l a i m a n t ' s c u r r e n t c o m p l a i n t s o f back p a i n were n o t 
r e l a t e d t o h e r i n d u s t r i a l i n j u r y . (Ex. 43-4). 

I n May 1990, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. Lusby, r e p o r t e d t h a t i t 
was d i f f i c u l t t o e v a l u a t e c l a i m a n t ' s d i s a b i l i t y as t h e t e s t s i n v o l v e d a c t i v e 
m o t i o n and c l a i m a n t complained o f p a i n . Dr. Lusby n o t e d t h a t t h e r e were "no 
s u b j e c t i v e [ s i c ] f i n d i n g s t o s u b s t a n t i a t e c l a i m a n t ' s c o m p l a i n t s . " (Ex. 4 4 ) . On 
May 24, 1990, Dr. Lusby c o n c u r r e d i n t h e r e p o r t a u t h o r e d by t h e Western M e d i c a l 
C o n s u l t a n t s . (Ex. 4 9 ) . 

I n J u l y 1990, Dr. Lusby r e p o r t e d t h a t c l a i m a n t s u f f e r e d permanent d i s 
a b i l i t y as a r e s u l t o f her i n d u s t r i a l a c c i d e n t . However, Dr. Lusby f u r t h e r r e 
p o r t e d t h a t c l a i m a n t ' s range o f m o t i o n was h a r d t o e v a l u a t e due t o t h e f a c t t h a t 
c l a i m a n t w o u l d n o t a c t i v e l y go t h r o u g h normal range o f m o t i o n t e s t s . (Ex. 5 1 -
3 ) . 

F i n a l l y , i n October 1990, Dr. Lusby r e p o r t e d t h a t her J u l y 1990 r e p o r t was 
based upon c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s and o b j e c t i v e f i n d i n g s were d i f f i 
c u l t t o o b t a i n as c l a i m a n t was i n p a i n w i t h any movement t h a t she p e r f o r m e d . 
Dr. Lusby a g a i n s t a t e d t h a t she f e l t t h a t t h e r e was a g r e a t d e a l o f f u n c t i o n a l 
o v e r l a y i n c l a i m a n t ' s case. (Ex. 5 2 ) . 

Under t h e c i r c u m s t a n c e s , we agree w i t h t h e Referee t h a t c l a i m a n t i s n o t en
t i t l e d t o an award o f unscheduled permanent d i s a b i l i t y f o r her l o s s o f range o f 
m o t i o n . We a r e u n a b l e t o f i n d t h a t her l o s t range o f m o t i o n i s a t t r i b u t a b l e t o 
i m p a i r m e n t r e s u l t i n g f r o m i n j u r y t o a body p a r t . See f o r m e r OAR 4 3 6 - 3 5 - 3 2 0 ( 2 ) ; 
Debra A. B u e l , 42 Van N a t t a 1950 ( 1 9 9 0 ) . F i n a l l y , even i f c l a i m a n t ' s l o s s o f 
m o t i o n i s due t o f u n c t i o n a l o v e r l a y , t h e r e i s no e v i d e n c e t h a t c l a i m a n t has a 
p s y c h o l o g i c a l component r e s u l t i n g from her compensable i n j u r y . A c c o r d i n g l y , an 
i m p a i r m e n t v a l u e f o r l o s t range o f m o t i o n i s n o t w a r r a n t e d . 

D i s c b u l g e 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h e r d i s c b u l g e 
a t L5-S1 was r e l a t e d t o her compensable i n j u r y . The s e l f - i n s u r e d employer a r 
gues t h a t t h e R e f e r e e s h o u l d have a l s o found t h a t c l a i m a n t ' s d i s c b u l g e was n o t 
compensable because t h e r e i s no evidence o f h e r n i a t i o n o r n e r v e r o o t compromise 
and, a d d i t i o n a l l y , Dr. P e t e r s o n , o r t h o p e d i s t , r e p o r t e d t h a t a b u l g e a t L5-S1 may 
be c o n s i d e r e d normal by some p h y s i c i a n s . 

We do n o t agree t h a t , under t h e a p p l i c a b l e s t a n d a r d s , c l a i m a n t i s r e q u i r e d 
t o e s t a b l i s h c l i n i c a l l y - r e l a t e d symptoms r e s u l t i n g i n s p e c i f i c i m p a i r m e n t . 
Timothy W. F l e t c h e r , 43 Van N a t t a 1359 (1991). An i n j u r y - r e l a t e d u n o p e r a t e d 
r u p t u r e , b u l g e o r o t h e r d i s c derangement e n t i t l e s c l a i m a n t t o a v a l u e o f 4 p e r 
c e n t under f o r m e r OAR 436-35-350(2). I n t h e p r e s e n t case, however, we agree 
w i t h t h e R e f e r e e t h a t c l a i m a n t has n o t proven t h a t t h e d i s c b u l g e a t L5-S1 i s 
c a u s a l l y r e l a t e d t o t h e compensable i n j u r y . Under t h e c i r c u m s t a n c e s , we d e c l i n e 
t o award an i m p a i r m e n t v a l u e f o r c l a i m a n t ' s d i s c b u l g e a t t h e L5-S1 l e v e l . 
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C h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use 
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C l a i m a n t contends t h a t Dr. Lusby's r e p o r t e s t a b l i s h e s t h a t she has a 
c h r o n i c c o n d i t i o n w h i c h l i m i t s r e p e t i t i v e use o f her low back. C l a i m a n t , t h e r e 
f o r e , argues t h a t an impairment v a l u e s h o u l d be a s s i g n e d under f o r m e r OAR 436-
3 5 - 3 2 0 ( 4 ) . We d i s a g r e e . 

A l t h o u g h Dr. Lusby r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n l i m i t e d r e p e t i t i v e 
use o f her back, she a l s o agreed t h a t f u n c t i o n a l o v e r l a y was i n v o l v e d and 
c l a i m a n t ' s permanent d i s a b i l i t y was based upon her s u b j e c t i v e c o m p l a i n t s . Under 
t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t her 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use i s a t t r i b u t a b l e t o im p a i r m e n t r e s u l t 
i n g f r o m i n j u r y t o a body p a r t . A c c o r d i n g l y , we d e c l i n e t o award an impairment 
v a l u e f o r c l a i m a n t ' s c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her low back. 

ORDER 

The Referee's o r d e r d a t e d January 23, 1991 i s a f f i r m e d . 

O ctober 22, 1991 C i t e as 43 Van N a t t a 2391 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DANIEL C. REDDEKOPP, Claimant 

WCB Case No. 89-09956 
ORDER ON REMAND 

Mi c h a e l B. Dye, Clai m a n t A t t o r n e y 
Kenneth R u s s e l l ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals. 
Reddekopp v. SAIF, 108 Or App 183 (19 9 1 ) . The c o u r t r e v e r s e d our o r d e r t h a t had 
adopted a Referee's o r d e r which u p h e l d a d e n i a l o f m e d i c a l b e n e f i t s . Reasoning 
t h a t t h e R e f e r e e had r e l i e d on c e r t a i n m e d i c a l r e p o r t s t h a t had n o t been a d m i t 
t e d as e v i d e n c e , t h e c o u r t concluded t h a t t h e Referee's f i n d i n g s and c o n c l u 
s i o n s , w h i c h we had adopted, were not based on ev i d e n c e i n t h e r e c o r d . Conse
q u e n t l y , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e e x c e p t i o n o f t h e l a s t 
f i v e p a r a g r a p h s . We make t h e f o l l o w i n g s u p p l e m e n t a l f i n d i n g s . 

F o l l o w i n g c l a i m a n t ' s October 1986 low back s u r g e r y , he e x p e r i e n c e d l e g 
" g i v e way," p r o m p t i n g him t o i n c r e a s i n g l y l o s e h i s b a l a n c e and t o f a l l . Such a 
f a l l o c c u r r e d i n a p p r o x i m a t e l y May 1987, when c l a i m a n t f e l l on h i s p o r c h w h i l e 
e n t e r i n g h i s house. ( T r . 7 ) . 

Subsequent t o t h e a f o r e m e n t i o n e d f a l l , c l a i m a n t began e x p e r i e n c i n g upper 
back p a i n and upper t o r s o / arm c o m p l a i n t s . P r i o r t o t h i s f a l l , t h e r e was no 
i n d i c a t i o n t h a t c l a i m a n t was s u f f e r i n g from t h e e f f e c t s o f s p a s t i c i t y a t t r i b u 
t a b l e t o a c e r v i c a l c o r d l e s i o n o r p a t h o l o g y . Since t h e f a l l , a c e r v i c a l c o r d 
p a t h o l o g y has been d e t e c t e d which has r e s u l t e d i n a s p a s t i c g a i t . C e r v i c a l 
d ecompression s u r g e r y has been recommended t o t r e a t c l a i m a n t ' s upper back, 
e x t r e m i t y , and s p a s t i c i t y problems. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s August 1983 compensable low back i n j u r y was a m a t e r i a l con
t r i b u t i n g cause o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n and need f o r s u r g e r y . 
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CONCLUSIONS OF LAW 

The R e f e r e e u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n and s u r g e r y r e q u e s t . I n r e a c h i n g such a c o n c l u s i o n , t h e R e f e r e e fo u n d 
t h a t c l a i m a n t was n o t a c r e d i b l e w i t n e s s . The Referee based t h i s d e t e r m i n a t i o n 
on c l a i m a n t ' s demeanor, as w e l l as c e r t a i n i n c o n s i s t e n c i e s c o n c e r n i n g c l a i m a n t ' s 
d e s c r i p t i o n o f t h e c i r c a May 1987 f a l l and t h e l a c k o f a r e f e r e n c e t o t h e f a l l 
i n contemporaneous c h a r t n o t e s from Dr. Hoda, h i s t h e n a t t e n d i n g surgeon. T h i s 
l a t t e r o b s e r v a t i o n was based on E x h i b i t 8, which t h e Referee had n o t a d m i t t e d 
i n t o e v i d e n c e a t t h e h e a r i n g . On r e v i e w , we a f f i r m e d and adopted t h e R e f e r e e ' s 
o r d e r . 

Reasoning t h a t t h e Referee had r e l i e d on c e r t a i n m e d i c a l r e p o r t s t h a t had 
n o t been a d m i t t e d as e v i d e n c e , t h e c o u r t has concluded t h a t t h e R e f e r e e ' s f i n d 
i n g s and c o n c l u s i o n s , w h i c h we had adopted, were n o t based on e v i d e n c e i n t h e 
r e c o r d . C o n s e q u e n t l y , t h e c o u r t has r e v e r s e d and remanded f o r r e c o n s i d e r a t i o n . 

To b e g i n , SAIF's respondent's b r i e f b e f o r e t h e c o u r t s u g g e s t s t h a t we may 
w i s h t o remand t h i s m a t t e r t o t h e Referee f o r i n t r o d u c t i o n o f t h e e x c l u d e d ex
h i b i t s . I n t h e e v e n t t h a t such a r e f e r e n c e i s c o n s i d e r e d t o be a m o t i o n f o r r e 
mand, i t i s d e n i e d . 

Remand i s an a p p r o p r i a t e a c t i o n when t h e r e c o r d has been i m p r o p e r l y , i n 
c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y developed. ORS 65 6 . 2 9 5 ( 5 ) . To m e r i t 
remand, i t must be shown t h a t t h e evidence was n o t o b t a i n a b l e w i t h due d i l i g e n c e 
b e f o r e t h e h e a r i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) . 

Here, we do n o t c o n s i d e r t h e p r e s e n t r e c o r d t o be i m p r o p e r l y , incom
p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y developed. Moreover, we n o t e t h a t n e i t h e r 
p a r t y o b j e c t e d t o t h e Referee's r u l i n g t o e x c l u d e c e r t a i n e x h i b i t s f r o m t h e 
r e c o r d . Under such c i r c u m s t a n c e s , remand would n o t be a p p r o p r i a t e . A c c o r d 
i n g l y , we p r o c e e d w i t h o ur r e c o n s i d e r a t i o n o f t h e r e c o r d d e v e l o p e d a t h e a r i n g . 

I n c o n d u c t i n g o ur r e c o n s i d e r a t i o n , we have n o t c o n s i d e r e d any o f t h e ex
h i b i t s w h i c h t h e R e f e r e e e x c l u d e d from t h e r e c o r d ( E x h i b i t s 1 - 1 5 , e x c e p t 
E x h i b i t 4 -19), i n c l u d i n g Dr. Hoda's c h a r t notes from A p r i l 2, 1985 t h r o u g h J u l y 
30, 1987 ( E x h i b i t 8 ) . F u r t h e r m o r e , s i n c e t h e Referee's adverse c r e d i b i l i t y 
f i n d i n g was based on t h e Referee's o b s e r v a t i o n o f c l a i m a n t ' s t e s t i m o n y and 
demeanor, we d e f e r t o t h a t d e t e r m i n a t i o n . I n t e r n a t i o n a l Paper Co. v. McEl r o y , 
101 Or App 61 ( 1 9 9 0 ) . 

N o t w i t h s t a n d i n g o ur d e f e r e n c e t o t h e Referee's adverse c r e d i b i l i t y f i n d 
i n g , t h e i s s u e o f whether c l a i m a n t ' s compensable August 1983 low back i n j u r y i s 
a m a t e r i a l c o n t r i b u t i n g cause o f h i s c e r v i c a l d i s a b i l i t y i s a complex m e d i c a l 
q u e s t i o n . C o n s e q u e n t l y , w h i l e t h e Referee's o b s e r v a t i o n s c o n c e r n i n g c l a i m a n t ' s 
t e s t i m o n y a r e p r o b a t i v e , t h e r e s o l u t i o n o f t h e i s s u e l a r g e l y t u r n s on an a n a l y 
s i s o f t h e m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 
(1 9 8 5 ) . Moreover, s i n c e t h e i s s u e o f t h e c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n and h i s compensable low back i n j u r y p r i m a r i l y c e n t e r s on t h e 
re a s o n f o r h i s l e g problems p r i o r t o t h e a p p r o x i m a t e l y May 1987 f a l l r a t h e r t h a n 
t o t h e s p e c i f i c d a t e o r l o c a t i o n o f t h e f a l l , we do n o t c o n s i d e r t h e a l l e g e d i n 
c o n s i s t e n c i e s c o n c e r n i n g t h e t i m i n g and d e s c r i p t i o n o f c l a i m a n t ' s f a l l t o be 
p a r t i c u l a r l y n o t e w o r t h y . I n s t e a d , we e v a l u a t e t h e m e d i c a l o p i n i o n s based on 
t h e i r a n a l y s i s o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n and i t s r e l a t i o n s h i p , i f any, t o 
c l a i m a n t ' s a p p r o x i m a t e l y May 1987 f a l l and 1983 compensable low back i n j u r y . 1 

We t u r n t o a r e v i e w o f t h e m e d i c a l o p i n i o n s . Dr. C o l l a d a , c l a i m a n t ' s 
t r e a t i n g n e u r o s u r g e o n , c o n c l u d e d t h a t c l a i m a n t was e x p e r i e n c i n g a s p a s t i c g a i t , 
e x c e s s i v e m o b i l i t y a t C3-4, and f o r a m i n a l s t e n o s i s . Reasoning t h a t 
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decompressive s u r g e r y m i g h t be b e n e f i c i a l t o c l a i m a n t ' s o v e r a l l back c o n d i t i o n , 
C o l l a d a sought a u t h o r i z a t i o n from SAIF. 

SAIF r e f e r r e d t h e r e q u e s t t o i t s m e d i c a l a d v i s o r , Dr. N o r t o n . A f t e r r e 
v i e w i n g c l a i m a n t ' s m e d i c a l r e c o r d , N o r t o n a t t r i b u t e d c l a i m a n t ' s l a c k o f l e g con
t r o l , u n s t e a d i n e s s , and f a l l s t o a c e r v i c a l c o r d compression p r o b l e m w h i c h was 
an i n d e p e n d e n t cause o f c l a i m a n t ' s s p a s t i c i t y o r g a i t d i s t u r b a n c e . T h e r e f o r e , 
Dr. N o r t o n c o n c l u d e d t h a t t h e major c o n t r i b u t o r t o c l a i m a n t ' s c u r r e n t p r o b lem 
was h i s c e r v i c a l c o r d compression which was u n r e l a t e d t o h i s compensable low 
back c o n d i t i o n . 

Dr. C o l l a d a i n i t i a l l y c o n c u r r e d w i t h Dr. Norton's o p i n i o n . However, Dr. 
C o l l a d a s u b s e q u e n t l y e x p l a i n e d t h a t i f i t c o u l d be e s t a b l i s h e d t h a t c l a i m a n t ' s 
l o w e r e x t r e m i t y problems p r e c e d i n g t h e 1987 f a l l were r e l a t e d t o h i s low back 
c o n d i t i o n and n o t t o s p a s t i c i t y from a c e r v i c a l c o r d p a t h o l o g y , c l a i m a n t ' s c e r 
v i c a l c o n d i t i o n would be r e l a t e d t o t h e compensable low back i n j u r y . 

T h e r e a f t e r , c l a i m a n t ' s c o u n s e l c o n t a c t e d Dr. Hoda, c l a i m a n t ' s f o r m e r 
a t t e n d i n g surgeon. A c c o r d i n g t o Dr. Norton's c h r o n o l o g y o f c l a i m a n t ' s m e d i c a l 
h i s t o r y , Hoda had t r e a t e d c l a i m a n t from s h o r t l y b e f o r e c l a i m a n t ' s f i r s t s u r g e r y 
i n May 1985 t h r o u g h J u l y 1987. I n answer t o co u n s e l ' s i n q u i r y , Hoda r e p o r t e d 
t h a t t h e r e was no e v i d e n c e t o i n d i c a t e t h a t c l a i m a n t was s u f f e r i n g f r o m t h e 
e f f e c t s o f a c e r v i c a l c o r d l e s i o n w h i l e he was under Dr. Hoda's c a r e . 
F u r t h e r m o r e , Dr. Hoda o p i n e d t h a t t h e lower e x t r e m i t y d i f f i c u l t i e s c l a i m a n t was 
e x p e r i e n c i n g w h i l e under Hoda's ca r e were a t t r i b u t a b l e t o c l a i m a n t ' s low back 
i n j u r y and c o m p l a i n t s . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c e r v i c a l c o n d i t i o n , c l a i m a n t bears 
t h e b u rden o f p r o v i n g t h a t h i s August 1983 compensable low back i n j u r y i s a 
m a t e r i a l c o n t r i b u t i n g cause o f h i s c e r v i c a l d i s a b i l i t y and need f o r m e d i c a l s e r 
v i c e s . Hutcheson v. Weyerhaeuser Co., 288 Or 5 1 , 56 ( 1 9 7 9 ) ; M i l b u r n v. 
Weyerhaeuser Co., 88 Or App 375, 378 (1 9 8 7 ) . A f t e r c o n d u c t i n g o u r r e c o n s i d e r a 
t i o n o f t h i s m a t t e r , we a r e persuaded t h a t c l a i m a n t has s a t i s f i e d h i s burden o f 
p r o o f . We base t h i s c o n c l u s i o n on t h e f o l l o w i n g r e a s o n i n g . 

I n i t i a l l y , Dr. C o l l a d a c o n c u r r e d w i t h Dr. No r t o n ' s o p i n i o n t h a t c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n was a t t r i b u t a b l e t o a c e r v i c a l c o r d p a t h o l o g y e n t i r e l y u n r e 
l a t e d t o c l a i m a n t ' s compensable low back c o n d i t i o n . Y e t, C o l l a d a s u b s e q u e n t l y 
c o n c l u d e d t h a t he would r e l a t e c l a i m a n t ' s c e r v i c a l c o n d i t i o n t o t h e compensable 
low back c o n d i t i o n p r o v i d e d t h a t i t c o u l d be e s t a b l i s h e d t h a t c l a i m a n t ' s l e g 
problems p r i o r t o t h e 1987 f a l l were n o t t h e r e s u l t o f s p a s t i c i t y f r o m c e r v i c a l 
c o r d p a t h o l o g y . 

Dr. Hoda, c l a i m a n t ' s a t t e n d i n g surgeon who t r e a t e d c l a i m a n t between 1985 
and J u l y 1987, p r o v i d e s t h e c o n f i r m a t i o n t h a t Dr. C o l l a d a was s e e k i n g . Hoda 
s t a t e s t h a t t h e r e was no evidence t o i n d i c a t e t h a t c l a i m a n t was s u f f e r i n g from 

I n t h i s r e g a r d , we no t e t h a t t h e Referee found t h a t , i n a p p r o x i m a t e l y 
May 1987, c l a i m a n t ' s l e g gave way w h i l e c l a i m a n t was i n h i s house, c a u s i n g him 
t o f a l l t o t h e f l o o r . Yet, c l a i m a n t t e s t i f i e d t h a t h i s a p p r o x i m a t e l y May 1987 
f a l l o c c u r r e d when he stumbled and f e l l on h i s p o r c h . There i s an e x p l a n a t i o n 
f o r t h i s a p p a r e n t d i s c r e p a n c y . The Referee's r e f e r e n c e t o a f a l l w h i l e c l a i m a n t 
was i n h i s house appears t o be based on an e a r l i e r Referee's f i n d i n g c o n c e r n i n g 
c l a i m a n t ' s December 1987 f a l l w h i l e i n h i s k i t c h e n . We a r e persuaded t h a t t h e 
R e f e r e e c o n f u s e d t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e two s e p a r a t e 1987 e v e n t s . I n 
any e v e n t , f o r t h e reasons p r e v i o u s l y d i s c u s s e d , we do n o t c o n s i d e r t h i s a l l e g e d 
i n c o n s i s t e n c y t o be d e t e r m i n a t i v e c o n c e r n i n g t h e r e s o l u t i o n o f t h i s complex 
m e d i c a l i s s u e . 
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c e r v i c a l c o r d p a t h o l o g y d u r i n g t h e t i m e c l a i m a n t was under h i s c a r e . Moreover, 
Dr. Hoda o p i n e d t h a t t h e l o w e r e x t r e m i t y problems c l a i m a n t was e x p e r i e n c i n g 
d u r i n g t h a t t i m e were a t t r i b u t a b l e t o h i s low back i n j u r y and c o m p l a i n t s . 

When m e d i c a l e x p e r t s d i s a g r e e , more emphasis i s p l a c e d on o p i n i o n s t h a t 
a r e w e l l - r e a s o n e d and based on t h e most complete i n f o r m a t i o n . Somers v. SAIF, 
77 Or App 259 ( 1 9 8 6 ) . Here, we c o n s i d e r t h e o p i n i o n o f Dr. C o l l a d a t o s a t i s f y 
t h e a f o r e m e n t i o n e d d e s c r i p t i o n . Rather t h a n i n t e r p r e t i n g h i s a p p a r e n t change o f 
o p i n i o n as an " e q u i v o c a t i o n " (as t h e Referee d i d ) , we i n t e r p r e t h i s l a t e s t r e 
p o r t as a c l a r i f i c a t i o n t h a t h i s o p i n i o n was dependent on whether c l a i m a n t ' s 
p r i o r l e g weakness and u n s t e a d i n e s s was due t o s p a s t i c i t y o r t o low back p r o b 
lems. Dr. Hoda s u b s e q u e n t l y c o n f i r m e d t h a t d u r i n g t h e t i m e i n q u e s t i o n t h e r e 
was no i n d i c a t i o n o f a c e r v i c a l c o r d p a t h o l o g y and t h a t c l a i m a n t ' s l o w e r e x t r e m 
i t y p roblems were r e l a t e d t o h i s low back c o n d i t i o n . Because o f Hoda's f i r s t 
hand exposure t o and knowledge o f c l a i m a n t ' s c o n d i t i o n , we a l s o f i n d t h i s o p i n 
i o n p e r s u a s i v e i n s u p p o r t i n g Dr. C o l l a d a ' s t h e o r y and d i s p e l l i n g t h e c o n t r a r y 
t h e o r y espoused by Dr. N o r t o n . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we r e v e r s e t h e Referee's o r d e r d a t e d 
September 28, 1989. The SAIF C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s 
remanded t o SAIF f o r p r o c e s s i n g i n accordance w i t h law. 

Inasmuch as c l a i m a n t has f i n a l l y p r e v a i l e d over a d e n i a l o f c o m p e n s a b i l i t y 
f o l l o w i n g remand, he i s e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d b e f o r e 
e v e r y p r i o r f o r u m . ORS 656.388(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s b e f o r e every p r i o r forum i s $4,500, t o be p a i d 
by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d , c l a i m a n t ' s a p p e l l a t e b r i e f s , 
and s t a t e m e n t s o f s e r v i c e ) , t h e moderate c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . T h e r e f o r e , f o r s e r v i c e s a t t h e h e a r i n g and a p p e l l a t e 
l e v e l s i n f i n a l l y p r e v a i l i n g a g a i n s t SAIF's d e n i a l , c l a i m a n t ' s a t t o r n e y i s 
awarded $4,500, t o be p a i d by SAIF. 

I T IS SO ORDERED. 

October 22, 1991 C i t e as 43 Van N a t t a 2394 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND M. SASSE, Claimant 

WCB Case No. 90-09631 
ORDER ON REMAND 

M e r r i l l Schneider, Claimant A t t o r n e y 
Cooney, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Ap p e a l s . The 
c o u r t has r e v e r s e d our p r i o r o r d e r , which r e v e r s e d a Referee's o r d e r t h a t g r a n t 
ed a $1,000 c a r r i e r - p a i d a t t o r n e y f e e when t h e s e l f - i n s u r e d employer r e s c i n d e d 
i t s d e n i a l o f c l a i m a n t ' s c l a i m p r i o r t o h e a r i n g . The c o u r t has r e v e r s e d and 
remanded f o r r e c o n s i d e r a t i o n i n l i g h t o f Jones v. OSCI, 108 Or App 230 ( 1 9 9 1 ) . 

The p a r t i e s have s u b m i t t e d a proposed " S e t t l e m e n t , S t i p u l a t i o n and Order," 
w h i c h i s d e s i g n e d t o r e s o l v e a l l i s s u e s r a i s e d o r r a i s a b l e i n t h i s m a t t e r . 
S p e c i f i c a l l y , SAIF agrees t o pay c l a i m a n t ' s a t t o r n e y a $1,100 r e a s o n a b l e a t t o r 
ney f e e f o r s e r v i c e s r e n d e r e d i n p r e v a i l i n g on t h e employer's w i t h d r a w n d e n i a l . 

Inasmuch as c l a i m a n t has n o t s i g n e d t h e s t i p u l a t i o n , t h e agreement w i l l 
n o t be approved. N e v e r t h e l e s s , c o n s i d e r i n g t h e employer's acknowledgment t h a t 
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c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e , we i n t e r p r e t t h e u n s i g n e d 
s t i p u l a t i o n as a c o n c e s s i o n from t h e employer t h a t t h e Referee's a t t o r n e y f e e 
award may be r e i n s t a t e d and a f f i r m e d . A c c o r d i n g l y , based on t h i s i n t e r p r e t a 
t i o n , t h e Refer e e ' s $1,000 a t t o r n e y f e e award, t o be p a i d t h e s e l f - i n s u r e d 
e mployer, i s a f f i r m e d . 

I T I S SO ORDERED. 

Octob e r 23, 1991 C i t e as 43 Van N a t t a 2395 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GREGORY J . CAMERON, Claimant 

WCB Case No. 90-21404 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
Parks, e t a l . , Defense A t t o r n e y s 

K a t h r y n L. Wi l s k e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee F i n k ' s o r d e r t h a t 
d e c l i n e d t o award an assessed a t t o r n e y f e e f o l l o w i n g d i s m i s s a l o f t h e non-
c o m p l y i n g employer's r e q u e s t f o r h e a r i n g c o n c e r n i n g c l a i m a n t ' s r a t e o f temporary 
d i s a b i l i t y payments. 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment. The Referee d i d n o t make a d e c i s i o n on t h e m e r i t s o f i s s u e s t h a t c o u l d 
have a f f e c t e d c l a i m a n t ' s compensation. T h e r e f o r e , t h e r e i s no b a s i s f o r an 
award o f a t t o r n e y f e e s under ORS 656.382(2). Wise v. Gary-Adams-Truckinq, 106 
Or App 654 ( 1 9 9 1 ) . 

ORDER 

The Referee's o r d e r d a t e d February 8, 1991 i s a f f i r m e d . 

O c tober 23, 1991 C i t e as 43 Van N a t t a 2395 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD O. CANDLER, Claimant 

WCB Case No. 90-19366 
ORDER ON REVIEW 

Douglas S. Hess, Cla i m a n t A t t o r n e y 
J a n i c e M. P i l k e n t o n , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Daron's o r d e r w h i c h : (1) i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y f o r a l e f t knee c o n d i t i o n f r o m 14 p e r 
c e n t ( 2 1 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 25 p e r c e n t (37.5 
d e g r e e s ) ; and (2) f o u n d t h a t c l a i m a n t ' s scheduled permanent d i s a b i l i t y award was 
t o be p a i d a t t h e r a t e o f $305 per degree. On r e v i e w , t h e i s s u e s a r e e x t e n t o f 
sc h e d u l e d permanent d i s a b i l i t y and r a t e o f d i s a b i l i t y compensation. We a f f i r m 
i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 
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Dr. Hanley, o r t h o p e d i c surgeon, performed a debridement o f t h e l e f t knee 
and p a r t i a l meniscectomy on May 22, 1989. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent D i s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t was e n t i t l e d t o 25 p e r c e n t s c h e d u l e d p e r 
manent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f h i s l e f t l e g ( k n e e ) . We m o d i f y 
t h e R e f e r e e ' s award. 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on Oct o b e r 30, 
1989, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on May 9, 1990, we a p p l y 
t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seg. Former OAR 
436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s s c h e d u l e d 
permanent d i s a b i l i t y . 

We c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o f i v e p e r c e n t d i s a b i l i t y f o r a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s l e f t l e g and adopt t h a t p o r t i o n 
o f t h e R e f e r e e ' s " O p i n i o n and C o n c l u s i o n s . " 

The p a r t i e s s t i p u l a t e d t h a t c l a i m a n t i s e n t i t l e d t o a v a l u e o f 6 p e r c e n t 
d i s a b i l i t y f o r l o s s o f range o f m o t i o n o f c l a i m a n t ' s l e f t l e g under f o r m e r OAR 
436-35-220. 

B a s i n g h i s o p i n i o n i n p a r t upon h i s i n t e r p r e t a t i o n o f Dr. Hanley's March 
1, 1990 l e t t e r , and i n p a r t on h i s e v a l u a t i o n o f " c l e a r and c o n v i n c i n g " e v i 
dence, t h e Re f e r e e a s s i g n e d a v a l u e o f 10 p e r c e n t f o r c l a i m a n t ' s l e f t knee j o i n t 
i n s t a b i l i t y . We d i s a g r e e . Under former OAR 436-35-230(3), knee j o i n t i n s t a b i l 
i t y i s a s s i g n e d i f t h e r e i s eviden c e o f a j o i n t opening and t h e n by t h e s i z e o f 
t h e j o i n t o p e n i n g . There i s no evidence t h a t c l a i m a n t ' s i n s t a b i l i t y stems f r o m 
a j o i n t o p e n i n g . T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o a v a l u e under f o r m e r 
OAR 436 - 3 5 - 2 3 0 ( 3 ) . See Steven A. Murphy, 42 Van N a t t a 2414 ( 1 9 9 0 ) ; R o b e r t M. 
F i s k , 42 Van N a t t a 1164 (1 9 9 0 ) . A d d i t i o n a l l y , " c l e a r and c o n v i n c i n g e v i d e n c e " 
means t h a t t h e t r u t h o f t h e f a c t s i s h i g h l y p r o b a b l e . The e v i d e n c e must be f r e e 
f r o m c o n f u s i o n , f u l l y i n t e l l i g i b l e and d i s t i n c t . R i l e y H i l l G e n e r a l C o n t r a c t o r , 
I n c . v. Tandy Corp., 303 Or 390, 407 (19 8 7 ) . Moreover, t h e r e c o r d i s v i e w e d as 
a whole t o d e t e r m i n e whether c l a i m a n t ' s permanent d i s a b i l i t y i n t o t a l exceeds 
t h a t i n d i c a t e d by t h e " s t a n d a r d s . " Former ORS 656.283(7) and 6 5 6 . 2 9 5 ( 5 ) ; 
Thomas L. Swanqer, 42 Van N a t t a 887 (19 9 0 ) . A c c o r d i n g l y , t h e " c l e a r and con
v i n c i n g " e v i d e n c e s t a n d a r d i s n o t used t o s o r t o u t ambiguous m e d i c a l f a c t s o r t o 
d e t e r m i n e a s i n g l e v a l u e . We can f i n d no evidence t h a t c l a i m a n t i s e n t i t l e d t o 
a v a l u e f o r j o i n t i n s t a b i l i t y under t h e s t a n d a r d s . 

The R e f e r e e a s s i g n e d 7 p e r c e n t impairment f o r c l a i m a n t ' s p a r t i a l 
meniscectomy o f h i s l e f t knee. C l a i m a n t ' s meniscectomy i s d e s c r i b e d i n t h e 
r e c o r d o n l y as, " p a r t i a l meniscectomy." (Exs. 5, 1 6 ) . Former OAR 436-35-
2 3 0 ( 4 ) ( c ) p r o v i d e s r a t i n g f o r a complete meniscectomy. Former OAR 436-35-
2 3 0 ( 4 ) ( d ) s t a t e s : " P r o p o r t i o n a t e l o s s e s w i l l be a l l o w e d f o r l e s s t h a n a co m p l e t e 
r e m o v a l . " C o n s i d e r i n g t h e l a c k o f c l a r i t y i n t h e r e c o r d , we a s s i g n a v a l u e o f 5 
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p e r c e n t f o r c l a i m a n t ' s p a r t i a l meniscectomy. See Cap T. Jessup, J r . , 42 Van 
N a t t a 2016 ( 1 9 9 0 ) ; Robert M. F i s k , supra. 

To f i n d a t o t a l r a t i n g f o r impairment t o c l a i m a n t ' s l e f t knee, t h e r a t i n g 
f o r d e c reased m o t i o n , 6 p e r c e n t , i s combined w i t h t h e v a l u e f o r t h e p a r t i a l 
meniscectomy, 5 p e r c e n t , f o r a t o t a l o f 11 which i s combined w i t h t h e v a l u e f o r 
t h e c h r o n i c c o n d i t i o n , 5 p e r c e n t , f o r a t o t a l combined v a l u e o f 15 p e r c e n t . 
Former OAR 436-35-240(5). The Referee's award s h a l l be m o d i f i e d a c c o r d i n g l y . 

Rate o f Permanent D i s a b i l i t y 

We adopt t h a t p o r t i o n o f t h e Referee's o r d e r c o n c l u d i n g t h a t c l a i m a n t i s 
e n t i t l e d t o payment o f $305 per degree o f scheduled d i s a b i l i t y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e r a t e o f d i s a b i l i t y i s s u e i s $200, t o be p a i d by 
t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d February 2 1 , 1991 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . I n l i e u o f t h e Referee's i n c r e a s e d award and i n a d d i t i o n t o t h e 
D e t e r m i n a t i o n Order award o f 14 p e r c e n t (21 degrees) s c h e d u l e d permanent l e f t 
knee d i s a b i l i t y , c l a i m a n t i s awarded 1 p e r c e n t (1.5 d e g r e e s ) , g i v i n g him a t o t a l 
award t o d a t e o f 15 p e r c e n t (22.5 degrees) scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f h i s l e f t l e g ( k n e e ) . I n l i e u o f t h e Referee's o u t -
o f - c o m p e n s a t i o n a t t o r n e y f e e award, c l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f 
t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, payable 
d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . The remainder o f t h e o r d e r i s a f f i r m e d . For 
s e r v i c e s on r e v i e w c o n c e r n i n g t h e r a t e o f d i s a b i l i t y i s s u e s , c l a i m a n t ' s a t t o r n e y 
i s awarded an assessed f e e o f $200, t o be p a i d by t h e i n s u r e r . 

O ctober 23, 1991 C i t e as 43 Van N a t t a 2397 (19911 

I n t h e M a t t e r o f t h e Compensation o f 
DORIS J . HORNBECK, Claimant 

WCB Case Nos. 90-16507 & 90-16506 
ORDER ON REVIEW 

R i c h a r d F. McGinty, Claimant A t t o r n e y 
Dennis S. M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Myzak's o r d e r w h i c h : 
(1) d i s m i s s e d her r e q u e s t f o r h e a r i n g r e g a r d i n g t h e c o m p e n s a b i l i t y o f her psy
c h o l o g i c a l c o n d i t i o n ; and (2) a f f i r m e d t h e J u l y 3, 1990 and J u l y 26, 1990 D e t e r 
m i n a t i o n O r d ers t h a t awarded c l a i m a n t a t o t a l o f 26 p e r c e n t (83.2 degrees) un
sch e d u l e d permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and 
e x t e n t o f unscheduled permanent d i s a b i l i t y . We r e i n s t a t e c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g , a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 
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I n F e b r u a r y 1989, c l a i m a n t s t a r t e d t r e a t m e n t w i t h Dr. Burns, p s y c h o l o g i s t . 
SAIF f i r s t began t o r e c e i v e Dr. Burns' c h a r t notes on J u l y 17, 1989. (Ex. 13B-
1 ) . A l l m e d i c a l b i l l s f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n have been p a i d . 
( T r . 5 ) . The h e a r i n g i n t h i s m a t t e r convened on December 27, 1990. 

CONCLUSIONS OF LAW AND OPINION 

P r e l i m i n a r y M a t t e r 

The h e a r i n g t r a n s c r i p t i n d i c a t e s t h a t no e x h i b i t s were r e c e i v e d i n t o t h e 
r e c o r d a t t h a t t i m e . ( T r . i i i ) . On March 5, 1991, t h e R eferee w r o t e t o t h e 
p a r t i e s ' a t t o r n e y s r e q u e s t i n g t h a t t h e y s t i p u l a t e t o t h e a d m i s s i o n o f c e r t a i n 
e x h i b i t s , i n c l u d i n g E x h i b i t 13B, 31 pages o f c h a r t n o t e s f r o m Dr. Burns, psy
c h o l o g i s t . The Referee i n d i c a t e d t h a t she had c o n s i d e r e d E x h i b i t 13B e x c e p t f o r 
pages 18 and 19, w h i c h were m i s s i n g . The p a r t i e s s t i p u l a t e d t o t h e i n c l u s i o n o f 
t h e e x h i b i t s as l i s t e d i n t h e Referee's March 5, 1991 l e t t e r w i t h t h e e x c e p t i o n 
o f pages 18 and 19 o f E x h i b i t 13B. The e x h i b i t s a r e i n c l u d e d i n t h e r e c o r d as 
c e r t i f i e d by t h e R eferee t o us under former ORS 656.295(3). T h e r e f o r e , we con
s i d e r them a p a r t o f t h e r e c o r d f o r purposes o f our r e v i e w . ORS 6 5 6 . 2 9 5 ( 5 ) . 

J u r i s d i c t i o n 

The R e f e r e e c o n c l u d e d t h a t SAIF had n e i t h e r d e n i e d nor a c c e p t e d c l a i m a n t ' s 
d y s t h y m i a c l a i m . T h e r e f o r e , t h e Referee concluded t h a t t h e r e was no c l a i m be
f o r e h e r and she d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g w i t h r e g a r d t o c l a i m 
a n t ' s d y s t h y m i a c o n d i t i o n . We d i s a g r e e . 

The R e f e r e e based her o p i n i o n upon Syphers v. K-M Lo g g i n g , I n c . , 51 Or App 
769, r e v den 291 Or 151 (1 9 8 1 ) . I n Syphers, t h e c o u r t c o n c l u d e d t h a t , a l t h o u g h 
ORS 656.283(1) p r o v i d e s t h a t any p a r t y may r e q u e s t a h e a r i n g on a c l a i m a t any 
t i m e , n e v e r t h e l e s s , t h e s t a t u t o r y scheme does n o t r e a s o n a b l y p e r m i t a h e a r i n g on 
t h e c o m p e n s a b i l i t y o f t h e c l a i m p r i o r t o a t i m e l y acceptance o r d e n i a l by t h e 
c a r r i e r . Syphers, supra. I n t h e p r e s e n t case, we conclu d e t h a t c l a i m a n t ' s r e 
q u e s t f o r a h e a r i n g was n o t premature, b u t r a t h e r , was f i l e d a f t e r a "de f a c t o " 
d e n i a l . 

C l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s m a t t e r a f t e r May 1, 1990. The he a r 
i n g was convened a f t e r J u l y 1, 1990. N e i t h e r p a r t y contends t h a t f o r m e r law i s 
c o n t r o l l i n g . T h e r e f o r e , t h e s t a t u t o r y amendments, Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch 2, 54, a p p l y . See I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . Bryan 
L. Dunn, 43 Van N a t t a 1673 (19 9 1 ) . 

ORS 656.262(6) a l l o w s an e m p l o y e r / i n s u r e r 90 days i n w h i c h t o ac c e p t o r 
deny a c l a i m a f t e r i t has n o t i c e o r knowledge o f t h e c l a i m . A " c l a i m " i s a w r i t 
t e n r e q u e s t f o r compensation, i n c l u d i n g payment f o r m e d i c a l s e r v i c e s , f r o m a 
s u b j e c t w o r k e r o r someone on t h e worker's b e h a l f . ORS 656.005(6) & ( 8 ) . Such a 
r e q u e s t does n o t have t o t a k e any p a r t i c u l a r form. For example, a d o c t o r ' s 
c h a r t n o t e s o r b i l l s u b m i t t e d t o an i n s u r e r i s a c l a i m . B i l l i e J. Eubanks, 35 
Van N a t t a 131 ( 1 9 8 3 ) . 

I n t h e p r e s e n t case, c l a i m a n t ' s t r e a t i n g . p s y c h o l o g i s t , Dr. Burns, s u b m i t 
t e d c h a r t n o t e s t o SAIF whi c h SAIF s t a r t e d r e c e i v i n g on J u l y 17, 1989. 
(Ex. 13B). Dr. Burns' c h a r t notes r e f l e c t t h a t he was t r e a t i n g c l a i m a n t f o r 
d y s t h y m i a - d e p r e s s i o n — w h i c h he r e l a t e d t o her compensable i n j u r i e s . We con
c l u d e t h a t Dr. Burns' c h a r t notes were c l a i m s p u r s u a n t t o ORS 65 6 . 0 0 5 ( 6 ) . 
T h e r e f o r e , SAIF was r e q u i r e d t o e i t h e r accept o r deny t h e d y s t h y m i a / p s y c h o -
l o g i c a l c l a i m w i t h i n 90 days o f i t s r e c e i p t o f Dr. Burns' c h a r t n o t e s — by 
October 17, 1989. 
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For purposes o f r e q u e s t i n g a h e a r i n g , a c l a i m i s deemed d e n i e d "de f a c t o " 
a f t e r e x p i r a t i o n o f t h e 90-day p e r i o d , i f t h e e m p l o y e r / i n s u r e r has n o t accepted 
o r d e n i e d i t . See B a r r v. EBI Companies, 88 Or App 132, 134 ( 1 9 8 7 ) ; Syphers, 
s u p r a . 

Here, t h e Referee concluded t h a t t h e r e was no "de f a c t o " d e n i a l because 
SAIF p a i d a l l m e d i c a l b i l l s f o r c l a i m a n t ' s d y s t h y m i a c o n d i t i o n . We d i s a g r e e 
w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e r e was no "de f a c t o " d e n i a l . A l t h o u g h an 
i n s u r e r ' s r e f u s a l t o pay a m e d i c a l b i l l can c o n s t i t u t e a "de f a c t o " d e n i a l , pay
ment o f t h e m e d i c a l b i l l does not negate a f i n d i n g o f a "de f a c t o " d e n i a l where 
t h e c l a i m has n o t been o f f i c i a l l y accepted. See ORS 6 5 6 . 2 6 2 ( 9 ) . 

The r e c o r d shows t h a t SAIF began t o r e c e i v e c h a r t n o t e s f r o m Dr. Burns on 
J u l y 17, 1989 and was, t h e r e f o r e , o b l i g a t e d t o accept o r deny t h e d y s t h y m i a con
d i t i o n c l a i m no l a t e r t h a n October 17, 1989. SAIF had n o t d e n i e d o r a c c e p t e d 
t h e c o n d i t i o n a t t h e t i m e o f t h e December 1990 h e a r i n g . We c o n c l u d e t h a t SAIF 
d e n i e d "de f a c t o " c l a i m a n t ' s d y s t hymia c o n d i t i o n c l a i m and t h a t t h e m a t t e r was 
p r o p e r l y b e f o r e t h e R e f e r e e . A c c o r d i n g l y , we r e i n s t a t e c l a i m a n t ' s h e a r i n g r e 
q u e s t w i t h r e g a r d t o t h e d y s t hymia c o n d i t i o n and proceed t o t h e m e r i t s . 

C o m p e n s a b i l i t y 

C l a i m a n t i s a s s e r t i n g t h e c o m p e n s a b i l i t y o f a p s y c h o l o g i c a l c o n d i t i o n as a 
consequence o f her compensable back, neck, s h o u l d e r and r i g h t arm i n j u r i e s . Be
cause c l a i m a n t a l l e g e s t h e c o n d i t i o n i s a "consequence" o f c o n d i t i o n s p r e v i o u s l y 
deemed compensable, t h e d y s t hymia c o n d i t i o n i s a " s e c o n d a r i l y c o n s e q u e n t i a l con
d i t i o n , " and c l a i m a n t must show t h a t t h e compensable i n j u r y i s t h e major c o n t r i 
b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; J u l i e K. 
G a s p e r i n o , 43 Van N a t t a 1151 (1991). The i s s u e o f whether c l a i m a n t ' s compens
a b l e i n j u r i e s a r e t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t p s y c h o l o g i 
c a l c o n d i t i o n i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i 
mony i s p r o b a t i v e , t h e r e s o l u t i o n o f t h e i s s u e l a r g e l y t u r n s on an a n a l y s i s o f 
t h e m e d i c a l e v i d e n c e . O r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

I n a t h o r o u g h , w e l l - r e a s o n e d r e p o r t , Dr. Burns, c l a i m a n t ' s t r e a t i n g psy
c h o l o g i s t , e x p l a i n e d c l a i m a n t ' s h i s t o r y and c u r r e n t c o n d i t i o n . Dr. Burns d i a g 
nosed c l a i m a n t ' s c o n d i t i o n as a "dysthymia c o n d i t i o n secondary t o c h r o n i c p a i n 
and p h y s i c a l l i m i t a t i o n s . " (Ex. 13B-8). Throughout h i s n o t e s , Dr. Burns de
s c r i b e s c l a i m a n t ' s a n x i e t y and d e p r e s s i o n as an a f f e c t i v e c o n d i t i o n stemming 
f r o m h e r compensable i n j u r i e s . There i s no e v i d e n c e t o t h e c o n t r a r y . A c c o r d 
i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t d y s t h y m i a c o n d i t i o n i s a secondary 
consequence t o her compensable i n j u r i e s and t h e compensable i n j u r i e s a r e t h e 
m a j o r c o n t r i b u t i n g cause o f her d y s t h y m i a . 

E x t e n t o f Unscheduled D i s a b i l i t y 

We have fou n d t h a t c l a i m a n t ' s d y s t hymia c o n d i t i o n i s compensable. C l a i m 
a n t c h a l l e n g e s t h a t p o r t i o n o f t h e Referee's c a l c u l a t i o n s under t h e " s t a n d a r d s " 
i n w h i c h she c o n c l u d e d t h a t c l a i m a n t i s n o t e n t i t l e d t o a v a l u e f o r her 
d y s t h y m i a c o n d i t i o n . The Referee concluded t h a t c l a i m a n t has n o t shown t h a t she 
has s u s t a i n e d permanent impairment as a r e s u l t o f t h e d y s t h y m i a c o n d i t i o n . We 
a g ree. C l a i m a n t p r o v i d e s no evidence o f permanent im p a i r m e n t due t o h e r 
d y s t h y m i a c o n d i t i o n . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e "de f a c t o " d e n i a l o f c l a i m a n t ' s 
d y s t h y m i a c o n d i t i o n , i s $700, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , 
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we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, (as r e p r e s e n t e d by 
t h e r e c o r d and c l a i m a n t ' s b r i e f on r e v i e w ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 14, 1991 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t d i s m i s s e d c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g w i t h r e g a r d t o t h e dysthymia c o n d i t i o n i s r e v e r s e d . C l a i m 
a n t ' s r e q u e s t f o r h e a r i n g i s r e i n s t a t e d . The SAIF C o r p o r a t i o n ' s "de f a c t o " 
d e n i a l o f c l a i m a n t ' s d y s t h y m i a c o n d i t i o n i s s e t a s i d e and t h e c l a i m i s remanded 
t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. The remainder o f t h e Re f e r e e ' s o r d e r 
i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e d y s t h y m i a 
c o n d i t i o n , c l a i m a n t i s awarded a re a s o n a b l e assessed a t t o r n e y f e e o f $700, t o be 
p a i d by SAIF. 

October 23, 1991 C i t e as 43 Van N a t t a 2400 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOAN V. HUNTLEY, Claimant 
WCB Case No. 90-20753 

ORDER ON RECONSIDERATION 
Popick & M e r k e l , Claimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our October 11 , 1991 Order on Review 
t h a t u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f her i n j u r y c l a i m . S p e c i f i 
c a l l y , c l a i m a n t contends t h a t , i n l i g h t o f a r e c e n t Board case, F r e d H. 
Jacobson, 43 Van N a t t a 1420 (1 9 9 1 ) , her c l a i m s h o u l d be foun d compensable. 

We do n o t agree t h a t t h e Jacobson case c o n t r o l s t h e outcome o f t h e p r e s e n t 
case. We agree t h a t t h e c l a i m a n t i n Jacobson was i n j u r e d d u r i n g an u n p a i d l u n c h 
b r e a k i n a r e s t a u r a n t . However, t h e c l a i m a n t worked away f r o m t h e employer's 
p r e m i s e s and c o u l d n o t e a t a t home o r on t h e employer's premises because he was 
r e q u i r e d t o t r a v e l d u r i n g t h e workday. Under t h e c i r c u m s t a n c e s , we c o n c l u d e d 
t h a t t h e r i s k o f i n j u r y t o t h e c l a i m a n t d u r i n g h i s l u n c h hour was n o t u n a n t i c i 
p a t e d o r o u t s i d e t h e r i s k o f h i s p a r t i c u l a r o f f - p r e m i s e s employment. F i n a l l y , 
we a l s o c o n c l u d e d t h a t t h e c l a i m a n t was not on a p e r s o n a l m i s s i o n o f h i s own 
w h i l e e a t i n g h i s l u n c h , u n l i k e a s i t u a t i o n i n which a worker uses a l u n c h hour 
t o do e r r a n d s t h a t a r e unconnected t o t h e employer's b u s i n e s s . Jacobson, s u p r a . 

I n t h e p r e s e n t case, c l a i m a n t was not an employee r e q u i r e d t o work o f f t h e 
employer's p r e m i s e s . Moreover, c l a i m a n t was n o t i n j u r e d w h i l e t a k i n g h e r l u n c h 
hour o r b r e a k i n t h e h o s p i t a l c a f e t e r i a i n which t h e employer's w o r k e r s were 
g i v e n d i s c o u n t s . A c c o r d i n g l y , we agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e 
r i s k o f t r i p p i n g and f a l l i n g i n an o f f - p r e m i s e s b akery was n o t a r i s k t h a t was 
a n t i c i p a t e d by t h e employer. F i n a l l y , we conclude t h a t t h e r e i s n o t s u f f i c i e n t 
e v i d e n c e t o e s t a b l i s h t h a t c l a i m a n t ' s e r r a n d d u r i n g a 15-minute b r e a k was con
n e c t e d t o t h e employer's b u s i n e s s . Claimant t e s t i f i e d t h a t she wo u l d buy some
t h i n g f o r h e r s e l f t o e a t and she would a l s o shop f o r bread f o r her f a m i l y . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s case i s d i s t i n g u i s h 
a b l e f r o m Jacobson, and we agree w i t h t h e Referee's c o n c l u s i o n t h a t h e r i n j u r y 
c l a i m i s n o t compensable. 

A c c o r d i n g l y , o u r p r i o r o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as s u p p l e 
mented h e r e i n , we adhere t o and r e p u b l i s h our October 1 1 , 1991 o r d e r , e f f e c t i v e 
t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CHRIS C. SMITH, Claimant 
WCB Case No. 90-05628 

ORDER ON REVIEW 
Olson, e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee K i n s l e y ' s o r d e r t h a t : (1) u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r a work harden
i n g program; (2) d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e 
employer's a l l e g e d l y unreasonable d e n i a l ; (3) d e c l i n e d t o s e t a s i d e a J u l y 13, 
1990 D e t e r m i n a t i o n Order as premature; (4) a f f i r m e d t h e D e t e r m i n a t i o n Order 
award o f no unscheduled permanent p a r t i a l d i s a b i l i t y f o r a low back i n j u r y i n 
a d d i t i o n t o c l a i m a n t ' s p r i o r award o f 25 p e r c e n t (80 d e g r e e s ) ; and (5) d e n i e d 
c l a i m a n t ' s m o t i o n f o r a c o n t i n u a n c e . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r 
v i c e s , p e n a l t i e s and a t t o r n e y f e e s , premature c l o s u r e , permanent d i s a b i l i t y and 
c o n t i n u a n c e . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. We make t h e f o l l o w i n g 
a d d i t i o n a l f i n d i n g s . 

C l a i m a n t i n i t i a l l y r e c e i v e d p h y s i c a l t h e r a p y f o r t h e p e r i o d March 1989 
t h r o u g h May 1989. The employer p a i d f o r t h i s t r e a t m e n t . P r o v i d e n c e R e h a b i l i t a 
t i o n C e n t e r e v a l u a t e d c l a i m a n t i n May and June 1989 and o p i n e d t h a t a work h a r d 
e n i n g program would n o t be a p p r o p r i a t e u n l e s s c l a i m a n t p a r t i c i p a t e d i n p a i n cen
t e r t h e r a p y . 

C l a i m a n t t h e n began t r e a t i n g w i t h Dr. Seeley. On August 2, 1989, Dr. 
Seeley co m p l e t e d and s i g n e d a t r e a t m e n t p l a n f o r a work h a r d e n i n g program, f i v e 
t i m e s a week, f o r t h r e e months. The employer r e c e i v e d a copy o f Dr. Seeley's 
t r e a t m e n t p l a n i n September 1989. Claimant began t h e work h a r d e n i n g program, 
and t h e employer p a i d f o r t h e f i r s t 20 work h a r d e n i n g s e s s i o n s . The employer 
r e p e a t e d l y w r o t e Dr. Seeley r e q u e s t i n g a n a r r a t i v e r e p o r t a d v i s i n g t h e employer 
o f c l a i m a n t ' s c u r r e n t c o n d i t i o n , t h e improvement a c h i e v e d t o d a t e f r o m t h e work 
h a r d e n i n g program, and t h e need f o r f u r t h e r t r e a t m e n t . Dr. Seeley p r o v i d e d 
s e v e r a l c o n c l u s o r y r e p o r t s t h a t d i d n o t a d e q u a t e l y respond t o t h e employer's 
r e q u e s t f o r i n f o r m a t i o n . 

On A p r i l 25, 1990, t h e employer d e n i e d " . . . a l l m e d i c a l t r e a t m e n t and 
r e f e r r a l s o f t r e a t m e n t by Dr. Seeley as unreasonable and unnecessary . . . ." 

CONCLUSIONS OF LAW AND OPINION 
Co n t i n u a n c e 

On r e v i e w , c l a i m a n t contends t h a t t h e Referee e r r e d i n d e n y i n g h i s m o t i o n 
f o r a c o n t i n u a n c e . He r e q u e s t e d t h e c o n t i n u a n c e t o a l l o w t h e i n t r o d u c t i o n o f 
ev i d e n c e f r o m a d o c t o r who c l a i m a n t had i n t e n d e d t o see as h i s t r e a t i n g p h y s i 
c i a n . 

OAR 438-06-091 p r o v i d e s t h a t t h e p a r t i e s s h a l l be p r e p a r e d t o p r e s e n t a l l 
e v i d e n c e a t t h e t i m e o f h e a r i n g . The Referee, however, i s a l l o w e d t h e d i s c r e 
t i o n t o g r a n t a c o n t i n u a n c e f o r submission o f f u r t h e r e v i d e n c e p r o v i d e d t h a t t h e 
p a r t y r e q u e s t i n g t h e c o n t i n u a n c e can show, i n t e r a l i a , e x t r a o r d i n a r y c i r c u m 
s t a n c e s f o r f a i l u r e t o submit t h e evidence p r i o r t o o r a t h e a r i n g . See OAR 438-
06-081 and 438-06-091(4). 
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I n t h i s case, c l a i m a n t contends t h a t t h e r e s i g n a t i o n o f Dr. Seeley, h i s 
o r i g i n a l a t t e n d i n g p h y s i c i a n , j u s t i f i e d a c o n t i n u a n c e . However, Dr. Seeley r e 
s i g n e d e f f e c t i v e May 3, 1990. The h e a r i n g was convened on June 25, 1990, and 
h e l d on J u l y 23, 1990, some two months l a t e r . Under t h o s e c i r c u m s t a n c e s , we 
c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d e x t r a o r d i n a r y c i r c u m s t a n c e s t h a t 
w o u l d a c c o u n t f o r h i s f a i l u r e t o o b t a i n , w i t h t h e e x e r c i s e o f due d i l i g e n c e , t h e 
a d d i t i o n a l m e d i c a l i n f o r m a t i o n p r i o r t o t h e h e a r i n g . A c c o r d i n g l y , we c o n c l u d e 
t h a t t h e R e f e r e e d i d n o t abuse her d i s c r e t i o n i n d e c l i n i n g c l a i m a n t ' s r e q u e s t 
f o r a c o n t i n u a n c e . 

M e d i c a l S e r v i c e s / P e n a l t i e s and A t t o r n e y Fees 

I n d e t e r m i n i n g t h e p r o p r i e t y o f t h e employer's d e n i a l o f f u r t h e r work 
h a r d e n i n g t r e a t m e n t , t h e Referee r e l i e d on former OAR 436-10-040(4), w h i c h p r o 
v i d e s , i n p a r t : 

" ( a ) P h y s i c a l t h e r a p y , b i o f e e d b a c k o r a c u puncture s h a l l n o t be r e 
i m b ursed u n l e s s c a r r i e d o u t under a w r i t t e n t r e a t m e n t p l a n p r e 
s c r i b e d p r i o r t o t h e commencement o f t r e a t m e n t and w h i c h must be 
c o m p l e t e d and s i g n e d by t h e a t t e n d i n g p h y s i c i a n w i t h i n one week o f 
t h e b e g i n n i n g o f t r e a t m e n t . The t r e a t m e n t p l a n s h a l l i n c l u d e o b j e c 
t i v e s , m o d a l i t i e s , f r e q u e n c y o f t r e a t m e n t and d u r a t i o n . A copy o f 
t h e p r o g r e s s n o t e s s h a l l be p r o v i d e d i n s u r e r . " 

" ( b ) The i n i t i a l t r e a t m e n t p l a n s h a l l be f o r no more t h a n 20 t h e r 
apy v i s i t s i n t h e f i r s t 60 days. I f more t h a n 20 t h e r a p y v i s i t s a r e 
r e q u i r e d i n t h e f i r s t 60 days o r more t h a n f o u r t h e r a p y v i s i t s a 
month a f t e r t h e f i r s t 60 days, t h e p h y s i c i a n s h a l l submit a r e p o r t 
d ocumenting t h e need f o r s e r v i c e s i n excess o f t h e g u i d e l i n e s upon 
r e q u e s t o f t h e i n s u r e r . I f t h e i n s u r e r f i n d s t h e r e p o r t does n o t 
j u s t i f y t r e a t m e n t i n excess o f t h e g u i d e l i n e s , t h e i n s u r e r s h a l l 
e i t h e r i s s u e a p a r t i a l d e n i a l o f t h e d i s p u t e d t r e a t m e n t t o t h e 
w o r k e r w i t h a copy t o t h e m e d i c a l p r o v i d e r , o r r e q u e s t a m e d i c a l 
p a n e l . " 

I n a p p l y i n g t h a t r u l e t o t h i s case, t h e Referee d e t e r m i n e d t h a t Dr. 
Seeley, t h e a t t e n d i n g p h y s i c i a n , p r o p e r l y s u b m i t t e d an i n i t i a l t r e a t m e n t p l a n t o 
s u p p o r t t h e payment o f t h e f i r s t 20 t r e a t m e n t s . The Referee f u r t h e r d e t e r m i n e d 
t h a t Dr. Seeley had f a i l e d t o s u p p l y subsequent r e p o r t s j u s t i f y i n g t h e need f o r 
c o n t i n u e d t r e a t m e n t s , as r e q u i r e d by former OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) ( b ) . A c c o r d i n g l y , 
t h e R e f e r e e c o n c l u d e d t h o s e t r e a t m e n t s were n o t compensable. 

On r e v i e w , c l a i m a n t argues t h a t t h e employer d i d n o t t i m e l y r a i s e f o r m e r 
OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) ( b ) as a b a s i s f o r i t s d e n i a l u n t i l c l o s i n g argument. Thus, 
c l a i m a n t argues t h a t t h e Referee i m p r o p e r l y s e t t h e d e n i a l a s i d e under t h a t p r o 
v i s i o n . I n s u p p o r t o f t h e argument, c l a i m a n t r e l i e s on t h e Board's d e c i s i o n i n 
Edward A. R a n k i n , 41 Van N a t t a 2133 ( 1 9 8 9 ) . 

I n R a n k i n , t h e p a r t i e s agreed a t t h e b e g i n n i n g o f t h e h e a r i n g t h a t t h e 
i s s u e was t h e c a u s a l r e l a t i o n s h i p between a compensable i n j u r y and t h e d e n i e d 
m e d i c a l s e r v i c e s . I n c l o s i n g arguments, t h e i n s u r e r sought t o c h a l l e n g e t h e 
m e d i c a l s e r v i c e s on r e a s o n a b l e and necessary as w e l l as c a u s a t i o n grounds. The 
Board c o n c l u d e d t h a t t h e i n s u r e r c o u l d n o t r a i s e t h e new r e a s o n a b l e and neces
s a r y i s s u e i n t h i s manner. 

The s i t u a t i o n i n t h e p r e s e n t case i s d i s t i n g u i s h a b l e . The R e f e r e e ' s 
a p p l i c a t i o n o f f o r m e r OAR 436-10-040(4)(b) i s n o t tantamount t o a d d r e s s i n g a 
r e a s o n a b l e and n e c e s s a r y i s s u e f i r s t r a i s e d i n c l o s i n g argument. The R e f e r e e 
m e r e l y a p p l i e d t h e a p p l i c a b l e a d m i n i s t r a t i v e r u l e t o t h e m e d i c a l s e r v i c e s 
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d i s p u t e l i t i g a t e d a t h e a r i n g . The employer's d e n i a l c l e a r l y s t a t e s t h a t i t i s 
based on r e a s o n a b l e and necessary grounds. The d e n i a l r e f e r e n c e s t h e employer's 
u n s u c c e s s f u l e f f o r t s t o s o l i c i t a r e p o r t from Dr. Seeley s e t t i n g f o r t h c l a i m 
a n t ' s p r o g r e s s and p r o g n o s i s . The employer's numerous r e q u e s t s f o r t h a t i n f o r 
m a t i o n a r e well-documented i n t h e r e c o r d . 

G i v e n t h i s r e c o r d , c l a i m a n t ' s a t t o r n e y s h o u l d have u n d e r s t o o d t h a t former 
OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) ( b ) was r e l e v a n t t o t h e d i s p o s i t i o n o f t h e m e d i c a l s e r v i c e s 
i s s u e i n t h i s case. At h e a r i n g , c l a i m a n t ' s a t t o r n e y asked t h e c l a i m s examiner 
i f t h e employer based i t s d e n i a l on former OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) ( b ) . The examiner's 
response c l e a r l y i n d i c a t e s t h a t t h e employer i s s u e d i t s d e n i a l because Dr. 
Seeley d i d n o t p r o v i d e j u s t i f i c a t i o n f o r c o n t i n u i n g t r e a t m e n t a f t e r t h e f i r s t 
20 v i s i t s . On t h i s r e c o r d , we a r e n o t persuaded t h a t t h e Re f e r e e e r r e d i n con
s i d e r i n g t h a t r u l e i n d e c i d i n g t h i s case. 

I n r e a c h i n g t h i s d e c i s i o n , we r e j e c t c l a i m a n t ' s argument t h a t r e l i a n c e on 
f o r m e r OAR 436 - 1 0 - 0 4 0 ( 4 ) ( b ) i s a v i o l a t i o n o f h i s r i g h t s under f o r m e r ORS 
656.245. That p r o v i s i o n p r o v i d e s f o r c o n t i n u i n g m e d i c a l s e r v i c e s , r e g a r d l e s s o f 
f r e q u e n c y , so l o n g as t h e y a r e reasonable and necessary. West v. SAIF, 74 Or 
App 317 ( 1 9 8 5 ) . The D i r e c t o r i s empowered t o pr o m u l g a t e r u l e s f o r t h e e f f e c t i v e 
and e f f i c i e n t a d m i n i s t r a t i o n o f th o s e m e d i c a l s e r v i c e s . We a r e bound by such 
r u l e s i n s o f a r as t h e y a r e c o n s i s t e n t w i t h t h e Workers' Compensation A c t . See 
M i l l e r v. Employment D i v i s i o n , 290 Or 285 (1980). 

The c o u r t addressed g u i d e l i n e s r e g a r d i n g t h e f r e q u e n c y o f m e d i c a l s e r v i c e s 
i n Kemp v. Workers' Comp. Dept., 65 Or App 659 ( 1 9 8 3 ) , r e c o n 67 Or App 270, r e v 
den, 297 Or 227 (1 9 8 4 ) . I n t h a t case, t h e c o u r t s c r u t i n i z e d f o r m e r OAR 436-69-
2 0 2 ( 2 ) , w h i c h r e q u i r e d p h y s i c i a n s t o submit r e p o r t s j u s t i f y i n g c h i r o p r a c t i c 
t r e a t m e n t i n excess o f e s t a b l i s h e d g u i d e l i n e s . The c o u r t c o n c l u d e d t h a t t h i s 
r u l e was w i t h i n t h e Department's d e l e g a t e d a u t h o r i t y and was v a l i d . I t reasoned 
t h a t t h e r u l e d i d n o t p e r m i t a l i m i t a t i o n o f t h e t r e a t m e n t w h i c h a c l a i m a n t can 
r e c e i v e , b u t m e r e l y r e q u i r e d a p h y s i c i a n t o submit a r e p o r t j u s t i f y i n g f u r t h e r 
t r e a t m e n t . The c o u r t h e l d t h a t t h i s r e q u i r e m e n t was c o n s i s t e n t w i t h t h e l e g 
i s l a t i v e p o l i c y o f r e q u i r i n g m e d i c a l s e r v i c e s t o be p r o v i d e d o n l y f o r t h e p e r i o d 
o f t i m e n e c e s s a r y . Kemp, supra, a t 663. 

The r u l e a t i s s u e i n t h e p r e s e n t case i s analogous t o t h e g u i d e l i n e u p h e l d 
by t h e c o u r t i n Kemp, supra. Former OAR 436-10-040(4)(b) does n o t e s t a b l i s h an 
a b s o l u t e r e s t r i c t i o n on p h y s i c a l t h e r a p y t r e a t m e n t s i n excess o f t h e recommended 
g u i d e l i n e s . R a t h e r , i t c r e a t e s r e a s o n a b l e procedures f o r e s t a b l i s h i n g t h a t such 
t r e a t m e n t i s necessary. The t r e a t m e n t a t i s s u e here i s n o t noncompensable mere
l y because i t exceeds t h e fre q u e n c y g u i d e l i n e s e s t a b l i s h e d i n f o r m e r OAR 436-10-
0 4 0 ( 4 ) ( b ) . R a t h e r , t h e t r e a t m e n t i s noncompensable because t h e r e c o r d as a 
whole does n o t e s t a b l i s h t h a t i t i s rea s o n a b l e and necessary. 

A c c o r d i n g l y , we conclude t h a t former OAR 436 - 1 0 - 0 4 0 ( 4 ) ( b ) i s w i t h i n t h e 
Department's d e l e g a t e d a u t h o r i t y , and i s v a l i d . Accord Raqer v. EBI Companies, 
107 Or App 22 (1991) ( p r o c e d u r e f o r e s t a b l i s h i n g c o m p e n s a b i l i t y o f w h i r l p o o l 
t r e a t m e n t , r e q u i r i n g s u b m i s s i o n o f a r e p o r t j u s t i f y i n g t r e a t m e n t , does n o t ex
ceed D i r e c t o r ' s a u t h o r i t y because i t does n o t p r e c l u d e p r o v i s i o n o f t h i s t r e a t 
ment b u t e s t a b l i s h e s r e a s o n a b l e s t a n d a r d f o r a p p r o v i n g i t ) . Compare West v. 
SAIF, 74 Or App 317 (1985) ( f a i l u r e t o j u s t i f y t r e a t m e n t i n excess o f g u i d e l i n e s 
i s n o t v a l i d b a s i s f o r d e n i a l where r e c o r d o t h e r w i s e e s t a b l i s h e s t h a t t r e a t m e n t 
i s r e a s o n a b l e and n e c e s s a r y ) ; C h a r l e s M. Andersen, 43 Van N a t t a 463 (1991) ( r u l e 
c r e a t i n g a b s o l u t e r e s t r i c t i o n on reimbursement f o r o u t - o f - s t a t e t r a v e l i s 
i n v a l i d ) . 

F i n a l l y , we r e j e c t c l a i m a n t ' s c o n t e n t i o n t h a t t h i s case i s c o n t r o l l e d by 
our d e c i s i o n i n J u d i t h C. Bruqqer, 42 Van N a t t a 1237 ( 1 9 9 0 ) . There, we 
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c o n c l u d e d t h a t t h e i s s u e o f whether c l a i m a n t ' s p h y s i c i a n had v i o l a t e d b i l l i n g 
and r e p o r t i n g r u l e s adopted by t h e D i r e c t o r was not r e l e v a n t t o t h e c o m p e n s a b i l 
i t y o f m e d i c a l s e r v i c e s p r o v i d e d t o c l a i m a n t . That d e c i s i o n i s i n a p p o s i t e t o 
t h e p r e s e n t case. U n l i k e t h e s i t u a t i o n i n Bruqqer, t h e r e p o r t f r o m t h e t r e a t i n g 
p h y s i c i a n a t i s s u e i n t h i s case was necessary t o e s t a b l i s h t h a t t h e t r e a t m e n t 
was r e a s o n a b l e and necessary. W i t h o u t t h a t r e p o r t , c l a i m a n t has n o t e s t a b l i s h e d 
t h e m e r i t s o f h i s m e d i c a l s e r v i c e s c l a i m . 

I n t h i s r e g a r d , c l a i m a n t argues t h a t Dr. Seeley's r e p o r t s , a l o n g w i t h 
t h o s e o f t h e Western M e d i c a l C o n s u l t a n t s , Dr. K a r s t e n and Dr. Engstrom, e s t a b 
l i s h t h a t f u r t h e r p h y s i c a l t h e r a p y was rea s o n a b l e and necessary. We d i s a g r e e . 
The employer has a l r e a d y p a i d f o r a s i g n i f i c a n t amount o f p h y s i c a l t h e r a p y and 
work h a r d e n i n g . Based on i t s e v a l u a t i o n i n May and June 1989, P r o v i d e n c e Reha
b i l i t a t i o n C e n t e r o p i n e d t h a t a work h a r d e n i n g program would n o t be b e n e f i c i a l 
w i t h o u t p a i n c e n t e r t r e a t m e n t , which c l a i m a n t has n o t r e c e i v e d . The g o a l s i d e n 
t i f i e d i n Dr. Seeley's i n i t i a l t r e a t m e n t p l a n i n c l u d e d " g e n e r a l c o n d i t i o n i n g " 
and " c a r d i o v a s c u l a r c o n d i t i o n i n g " — o b j e c t i v e s which a r e u n r e l a t e d t o c l a i m 
a n t ' s i n j u r y . When Dr. Seeley recommended t r e a t m e n t i n excess o f t h e g u i d e l i n e s 
e s t a b l i s h e d by f o r m e r OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) ( b ) , t h e employer r e p e a t e d l y r e q u e s t e d , 
b u t d i d n o t r e c e i v e , a r e p o r t from Dr. Seeley j u s t i f y i n g t h e a d d i t i o n a l 
t r e a t m e n t . 

The r e p o r t s f r o m t h e C o n s u l t a n t s , Dr. K a r s t e n and Dr. Engstrom do n o t p r o 
v i d e any e x p l a n a t i o n f o r t h e c o n c l u s i o n t h a t f u r t h e r t r e a t m e n t i s nec e s s a r y . 
Moreover, t h e r e c o r d does n o t i n d i c a t e t h a t t h e C o n s u l t a n t s , Dr. K a r s t e n o r Dr. 
Engstrom were aware t h a t c l a i m a n t had p r e v i o u s l y r e c e i v e d s i x months o f p h y s i c a l 
t h e r a p y . F i n a l l y , Dr. Engstrom's o p i n i o n appears t o address f u t u r e t r e a t m e n t 
and n o t t h e t r e a t m e n t a t d i s p u t e i n t h i s m a t t e r . For t h e s e r e a s o n s , we a r e n o t 
persuaded by t h e o p i n i o n s o f t h e C o n s u l t a n t s , Dr. K a r s t e n , o r Dr. Engstrom. 
Given t h i s r e c o r d , we conclu d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t f u r t h e r 
t r e a t m e n t i s r e a s o n a b l e and necessary. 

A c c o r d i n g l y , based on t h e above r e a s o n i n g , we conclu d e t h a t t h e Re f e r e e 
c o r r e c t l y u p h e l d t h e employer's d e n i a l and d e c l i n e d t o assess a r e l a t e d p e n a l t y 
and a t t o r n e y f e e . 

Premature C l o s u r e and/or Permanent D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e i s s u e s o f p r e m a t u r e 
c l o s u r e and e x t e n t o f permanent d i s a b i l i t y as s e t f o r t h i n t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 9, 1990 i s a f f i r m e d . 

October 25, 1991 C i t e as 43 Van N a t t a 2404 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LEROY FRANK, Claimant 
WCB Case No. 90-09297 
ORDER OF ABATEMENT 

Max Rae, Claimant A t t o r n e y 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

On September 26, 1991, we r e v e r s e d a Referee's o r d e r w h i c h had u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . The 
p a r t i e s have now s u b m i t t e d a D i s p u t e d C l a i m S e t t l e m e n t f o r o ur c o n s i d e r a t i o n . 
I n o r d e r t o r e t a i n j u r i s d i c t i o n t o c o n s i d e r t h i s m a t t e r , we w i t h d r a w o u r 
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September 26, 1991 o r d e r . Upon c o m p l e t i n g our r e v i e w o f t h e p a r t i e s ' s e t t l e 
ment, we s h a l l i s s u e our d e c i s i o n . 

I T IS SO ORDERED. 

Octob e r 25, 1991 C i t e as 43 Van N a t t a 2405 (19911 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. ROUSE, Claimant 
WCB Case No. 89-25719 

ORDER ON REVIEW 
Douglas D. Hagen, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee F i n k ' s o r d e r t h a t : 
(1) f o u n d t h a t c l a i m a n t ' s r i g h t knee and f o o t c l a i m was n o t p r e m a t u r e l y c l o s e d ; 
(2) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (3) a f f i r m e d a Determina
t i o n Order w h i c h f o u n d c l a i m a n t e n t i t l e d t o no a d d i t i o n a l permanent d i s a b i l i t y 
beyond t h e 25 p e r c e n t (37.5 degrees) scheduled permanent d i s a b i l i t y p r e v i o u s l y 
awarded f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g ( k n e e ) . On r e v i e w , t h e 
i s s u e s a r e p r e m a t u r e c l o s u r e and e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g p e r 
manent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g c o r r e c t i o n s 
and s u p p l e m e n t a t i o n . We do not adopt: (1) t h e l a s t two sentences i n p a r a g r a p h 
n i n e ; (2) t h e t h i r d sentence i n paragraph 12; and (3) t h e l a s t sentence i n p a r a 
g r a p h 15. 

I n 1967, c l a i m a n t had a m e d i a l meniscectomy on h i s r i g h t knee as a r e s u l t 
o f a n o n - i n d u s t r i a l i n j u r y . I n 1969, c l a i m a n t began u s i n g i l l i c i t d r u g s and by 
1970 he was a h e r o i n a d d i c t . I n t h e 1970's, he u n s u c c e s s f u l l y p a r t i c i p a t e d i n 
methadone programs f o u r o r f i v e t i m e s . (Exs. 81A-12, 81A-13). D u r i n g h i s p a r 
t i c i p a t i o n i n a d r u g r e h a b i l i t a t i o n program a t CODA i n 1973, h i s u r i n a l y s e s r e 
v e a l e d f r e q u e n t i l l i c i t use o f b a r b i t u r a t e s . (Ex. 8 1 ) . I n 1975, he p a r t i c i 
p a t e d i n a d r u g r e h a b i l i t a t i o n program a t Freedom House. (Ex. 81A-13). 

I n May 1979, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s r i g h t knee. I n 
1982, c l a i m a n t developed d e p r e s s i o n , a c o n v e r s i o n d i s o r d e r , and a p a i n d i s o r d e r , 
a l l o f w h i c h were r e l a t e d t o h i s work i n j u r y . (Exs. 22-1, 23-4, 26B, 2902, 29A, 
4 7 ) . The c o n v e r s i o n d i s o r d e r m a n i f e s t e d i t s e l f as a t r e m o r i n h i s r i g h t l e g . 
T h i s t r e m o r was n o t c o n t i n u o u s b u t d r a m a t i c a l l y i n c r e a s e d d u r i n g o b s e r v a t i o n and 
p h y s i c a l e x a m i n a t i o n . A l s o , t h e t r e m o r o c c a s i o n a l l y o c c u r r e d i n t h e l e f t l e g . 

Dr. W a t k i n s , p s y c h i a t r i s t , t r e a t e d c l a i m a n t i n t e r m i t t e n t l y f r o m December 
1982 t h r o u g h August 1983. (Exs. 29, 30, 34, 34A, 37A, 4 2 ) . C l a i m a n t r e c e i v e d 
no p s y c h i a t r i c t r e a t m e n t a f t e r he d i s c o n t i n u e d h i s t r e a t m e n t w i t h Dr. Watkins i n 
August 1983. 

C l a i m a n t has a p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r t h a t was n o t worsened by 
t h e work i n j u r y . (Exs. 59, 8 0 ) . The employer d i d n o t a c c e p t t h e p e r s o n a l i t y 
d i s o r d e r . 

I n 1986, c l a i m a n t was diagnosed w i t h d i a b e t e s m e l l i t u s . (Exs. 76A, 7 7 ) . 
He d e v e l o p e d d i a b e t i c n e u r opathy, which causes p a i n i n h i s l o w e r e x t r e m i t i e s and 
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f e e t . The p a i n , i n a c t i v i t y , and s t r e s s caused by t h e work i n j u r y made t h e d i a 
b e t i c c o n d i t i o n more d i f f i c u l t t o c o n t r o l . (Exs. 78, 9 6 ) . 

C l a i m a n t ' s c l a i m was l a s t opened on February 25, 1987. At t h a t t i m e 
c l a i m a n t s u f f e r e d f r o m an i n j u r y - r e l a t e d p a i n f u l r i g h t knee; an i n j u r y - r e l a t e d 
c o n v e r s i o n d i s o r d e r , p a i n d i s o r d e r i n t h e r i g h t lower e x t r e m i t y , and d e p r e s s i o n ; 
and a noncompensable p e r s o n a l i t y d i s o r d e r . 

C l a i m a n t was p r o v i d e d w i t h v o c a t i o n a l s e r v i c e s i n 1980, 1981, 1982. An 
a u t h o r i z e d t r a i n i n g program w i t h S h o - C r a f t , a s h e l t e r e d workshop, was ended i n 
1982 and c l a i m a n t ' s case c l o s e d due t o h i g h absenteeism. (Exs. 23A, 23B) . 

From May 1984 t o Februa r y 1987, Mr. L i p n i c k i , v o c a t i o n a l c o u n s e l o r , p r o 
v i d e d v o c a t i o n a l s e r v i c e s t o c l a i m a n t . (Exs. 5 1 , 54, 58, 63, 68A, 68B, 68C, 
68F, 73A). C l a i m a n t c o n t i n u a l l y missed appointments and d i d n o t c o n t a c t Mr. 
L i p n i c k i t o r e s c h e d u l e them. I n February 1987, c l a i m a n t ' s v o c a t i o n a l s e r v i c e s 
were p l a c e d on m e d i c a l h o l d . I n A p r i l 1990, Mr. L i p n i c k i c o n t a c t e d c l a i m a n t t o 
r e e v a l u a t e him f o r v o c a t i o n a l s e r v i c e s and warned him t h a t f a i l u r e t o a t t e n d a 
sc h e d u l e d a p p o i n t m e n t c o u l d n e g a t i v e l y e f f e c t h i s v o c a t i o n a l s e r v i c e s . (Ex. 
91A). C l a i m a n t r e s c h e d u l e d t h e appointment, t h e n d i d n o t show up o r c o n t a c t Mr. 
L i p n i c k i . V o c a t i o n a l s e r v i c e s were t e r m i n a t e d f o r l a c k o f c o o p e r a t i o n . 
(Ex. 9 9 ) . 

FINDINGS OF ULTIMATE FACT 

The m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s r e l a p s e i n t o h e r o i n a d d i c t i o n 
was h i s noncompensable p e r s o n a l i t y d i s o r d e r . T h i s r e l a p s e was n o t m a t e r i a l l y 
caused by h i s work i n j u r y . 

C l a i m a n t ' s compensable p s y c h o l o g i c a l c o n d i t i o n s were m e d i c a l l y s t a t i o n a r y 
a t t h e t i m e o f c l a i m c l o s u r e . 

C l a i m a n t i s n o t w i l l i n g t o work b u t f o r h i s i n j u r y . 

To d a t e , c l a i m a n t has s u s t a i n e d a 25 p e r c e n t l o s s o f use o r f u n c t i o n o f h i s 
r i g h t l e g (knee) as a r e s u l t o f h i s compensable i n j u r i e s . 

CONCLUSIONS OF LAW AND OPINION 

A p p l i c a b l e Law 

C l a i m a n t r e q u e s t e d a h e a r i n g p r i o r t o May 1, 1990, t h e h e a r i n g convened 
p r i o r t o J u l y 1 , 1990, and he was l a s t m e d i c a l l y s t a t i o n a r y p r i o r t o J u l y 1, 
1990. T h e r e f o r e , t h e law i n e f f e c t p r i o r t o t h e 1990 amendments a p p l i e s i n t h i s 
case. Or Laws 1990 ( S p e c i a l S e s s i o n ) , SB 1197, S e c t i o n s 5 4 ( 2 ) , 5 4 ( 3 ) . 

Premature C l o s u r e 

The R e f e r e e d i d n o t address t h e premature c l o s u r e i s s u e o t h e r t h a n t o de
c l a r e t h a t c l a i m a n t ' s c l a i m was n o t p r e m a t u r e l y c l o s e d by t h e September 1989 
D e t e r m i n a t i o n Order. On r e v i e w , c l a i m a n t argues t h a t h i s c l a i m was p r e m a t u r e l y 
c l o s e d because p h y s i c i a n s c o n t i n u e d t o recommend p s y c h i a t r i c t r e a t m e n t and d r u g 
t r e a t m e n t . We d i s a g r e e . 

I n d e c i d i n g whether a c l a i m was p r e m a t u r e l y c l o s e d , we d e t e r m i n e w h e t h e r 
t h e c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e , w i t h 
o u t c o n s i d e r i n g subsequent changes i n h i s c o n d i t i o n . S u l l i v a n v. A r g o n a u t I n s . 
Co. , 73 Or App 694 ( 1 9 8 5 ) ; A l v a r e z v. GAB Business S e r v i c e s , 72 Or App 524 
( 1 9 8 5 ) . 
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" M e d i c a l l y s t a t i o n a r y " means no f u r t h e r m a t e r i a l improvement would r e a 
s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . Former ORS 
6 5 6 . 0 0 5 ( 1 7 ) . I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t he was n o t m e d i c a l l y 
s t a t i o n a r y when t h e c l a i m was c l o s e d . B e r l i n e r v. Weyerhaeuser, 54 Or App 624, 
628 ( 1 9 8 1 ) ; Dale R. B e n n e t t , 40 Van N a t t a 843 ( 1 9 8 8 ) . 

P e r s o n a l i t y D i s o r d e r 

We f i r s t c o n s i d e r whether c l a i m a n t ' s p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r 
s h o u l d be c o n s i d e r e d i n r e s o l v i n g t h e premature c l o s u r e i s s u e . C l a i m a n t does 
n o t d i s p u t e t h a t h i s p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r was n o t caused o r worsened 
by t h e work i n j u r y . However, r e l y i n g on G e o r g i a - P a c i f i c v. Piwowar, 305 Or 494 
( 1 9 8 8 ) , c l a i m a n t argues t h a t t h e employer accepted t h e p r e e x i s t i n g p e r s o n a l i t y 
d i s o r d e r when i t accepted c l a i m a n t ' s " p s y c h i a t r i c problems." (Exs. 26B, 29A) . 
Thus, c l a i m a n t argues, t h e p e r s o n a l i t y d i s o r d e r i s p a r t o f h i s c l a i m . We d i s 
a g r e e . 

The employer i n Piwowar accepted a c l a i m f o r "back p a i n , " w h i c h was i n i 
t i a l l y d i a g n o s e d as a s p r a i n . A f t e r t h e acceptance, t h e m e d i c a l e x p e r t s de
t e r m i n e d t h a t t h e accepted back p a i n was, i n f a c t , a t t r i b u t a b l e t o a noncom-
p e n s a b l e a n k y l o s i n g s p o n d y l i t i s . The Court h e l d t h a t t h e c a r r i e r c o u l d n o t deny 
t h e p r e v i o u s l y a c c e p t e d c l a i m s i m p l y because i t d i s c o v e r e d c l a i m a n t ' s symptoms 
were a t t r i b u t a b l e t o a noncompensable d i s e a s e . 

Here, c l a i m a n t had s e v e r a l diagnosed p s y c h i a t r i c d i s o r d e r s when t h e em
p l o y e r a c c e p t e d c l a i m a n t ' s " p s y c h i a t r i c problems." (Exs. 22-1, 23-4, 2 9 - 2 ) . 
Because t h e r e was more t h a n one p s y c h i a t r i c d i s o r d e r , we cannot d e t e r m i n e t h a t 
t h e u n d e r l y i n g p e r s o n a l i t y d i s o r d e r was s p e c i f i c a l l y a c c e p t e d . See Johnson v. 
S p e c t r a P h y s i c s , 303 Or 49 ( 1 9 8 7 ) . See a l s o Kenneth L. O r r , 43 Van N a t t a 1432 
(1991) . 

Because we do n o t f i n d t h a t t h e employer s p e c i f i c a l l y a c c e p t e d t h e p e r 
s o n a l i t y d i s o r d e r , we do n o t c o n s i d e r t h i s c o n d i t i o n i n d e t e r m i n i n g whether 
c l a i m a n t was p s y c h i a t r i c a l l y m e d i c a l l y s t a t i o n a r y a t c l a i m c l o s u r e . 

D e p r e s s i o n , P a i n D i s o r d e r , and Conversion D i s o r d e r 

We d i s a g r e e w i t h c l a i m a n t ' s argument t h a t h i s compensable d e p r e s s i o n , p a i n 
d i s o r d e r , and c o n v e r s i o n d i s o r d e r were not m e d i c a l l y s t a t i o n a r y when h i s c l a i m 
was c l o s e d . (Exs. 22-1, 23-4, 26B, 29-2, 29A, 4 7 ) . 

Dr. W a t k i n s , p s y c h i a t r i s t , t r e a t e d c l a i m a n t i n t e r m i t t e n t l y f r o m December 
1982 t h r o u g h August 1983. (Exs. 29, 30, 34, 34A, 37A, 4 2 ) . T h i s t r e a t m e n t 
f o c u s e d on h i s d e p r e s s i v e d i s o r d e r . I n January 1985, W atkins c o n c l u d e d t h a t 
c l a i m a n t had undergone a s u f f i c i e n t t r i a l o f a n t i d e p r e s s a n t s t o r u l e o u t any 
a f f e c t i v e component, l e a v i n g him w i t h a p r i m a r y p s y c h i a t r i c d i a g n o s i s o f depen
d e n t p e r s o n a l i t y d i s o r d e r . (Ex. 4 7 ) . 

I n October 1985, Watkins concluded t h a t t h e work i n j u r y l e a d t o c o n v e r s i o n 
symptoms as a m a n i f e s t a t i o n o f t h e p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r . (Ex. 5 9 ) . 
Dr. G r i t z k a , c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , o p i n e d i n August 1985 t h a t c l a i m 
a n t ' s c o n v e r s i o n r e a c t i o n had remained s t a t i o n a r y d u r i n g h i s o b s e r v a t i o n o f 
c l a i m a n t , and G r i t z k a c o n s i d e r e d t h a t i t would n o t y i e l d t o t r e a t m e n t and s h o u l d 
be c o n s i d e r e d permanent. (Ex. 55-2). Claimant r e c e i v e d no p s y c h i a t r i c t r e a t 
ment a f t e r he d i s c o n t i n u e d h i s t r e a t m e n t w i t h Dr. Watkins i n August 1983. 

On March 22, 1989, Dr. Turco, independent examining p s y c h i a t r i s t , examined 
c l a i m a n t . On March 23, 1990, Dr. Turco re-examined c l a i m a n t and s t a t e d t h a t he 
i s "now p s y c h o l o g i c a l l y m e d i c a l l y s t a t i o n a r y . " (Ex. 9 0 - 3 ) . Turco s t a t e d i n t h e 
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1990 exam t h a t c l a i m a n t appears "much t h e same as p r e v i o u s l y , " and when deposed 
Turco s t a t e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i n 1989 and 1990 were 
" r e l a t i v e l y t h e same." (Exs. 90-1, 92-25). A l t h o u g h t h e March 1990 e x a m i n a t i o n 
o c c u r r e d more t h a n s i x months a f t e r t h e D e t e r m i n a t i o n Order i s s u e d , we f i n d t h a t 
t h e s e s t a t e m e n t s address c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f c l a i m c l o s u r e . 
Scheuninq v. J. R. S i m p l o t & Co., 84 Or App 622, 625, r e v den 303 Or 590 ( 1 9 8 7 ) . 

We f i n d t h a t Dr. W a t k i n s ' r e p o r t s as a whole, s u p p o r t e d by Dr. G r i t z k a ' s 
r e p o r t and t h e more r e c e n t r e p o r t s o f Dr. Turco, e s t a b l i s h t h a t c l a i m a n t ' s com
pe n s a b l e p s y c h i a t r i c c o n d i t i o n s were m e d i c a l l y s t a t i o n a r y a t c l a i m c l o s u r e . 
A l t h o u g h Dr. W a t k i n s never d e c l a r e d c l a i m a n t p s y c h i a t r i c a l l y m e d i c a l l y s t a t i o n 
a r y , such "magic words" a r e n o t r e q u i r e d . 

C l a i m a n t argues t h a t he was n o t p s y c h i a t r i c a l l y m e d i c a l l y s t a t i o n a r y be
cause p h y s i c i a n s c o n t i n u e d t o recommend p s y c h o l o g i c a l t r e a t m e n t a f t e r he d i s 
c o n t i n u e d h i s t r e a t m e n t w i t h Dr. Watkins. Dr. D u v a l l , a c l i n i c a l p s y c h o l o g i s t 
w i t h t h e P o r t l a n d P a i n Center, found t h a t c l a i m a n t c o n t i n u e d t o s u f f e r f r o m a 
d e p r e s s i v e d i s o r d e r as o f August 1985. (Ex. 53-5). Dr. D u v a l l t h o u g h t t h a t i t 
w o u l d be p o s s i b l e t o t r e a t c l a i m a n t ' s d e p r e s s i o n w i t h a n t i d e p r e s s a n t s . (Ex. 53-
6 ) . However, we do n o t r e l y on Dr. D u v a l l ' s o p i n i o n because he d i d n o t e x p l a i n 
why he t h o u g h t a n t i d e p r e s s a n t s would h e l p when t h e t r e a t i n g p s y c h i a t r i s t had 
f o u n d t h a t a n t i d e p r e s s a n t s had been g i v e n a s u f f i c i e n t t r i a l . F u r t h e r m o r e , 
D u v a l l ' s o p i n i o n o c c u r r e d more t h a n f o u r years b e f o r e c l a i m c l o s u r e . 

I n F e b r u a r y 1985 and January 1987, Dr. G r i t z k a , c l a i m a n t ' s t r e a t i n g o r t h o 
p e d i s t , recommended t h a t c l a i m a n t r e c e i v e p s y c h o l o g i c a l t r e a t m e n t . (Exs. 48, 
72A-2). However, G r i t z k a does n o t i n d i c a t e whether t h i s p s y c h o l o g i c a l t r e a t m e n t 
i s r e q u i r e d f o r c l a i m a n t ' s compensable d e p r e s s i o n , p a i n d i s o r d e r , and c o n v e r s i o n 
d i s o r d e r , o r h i s noncompensable p e r s o n a l i t y d i s o r d e r . Thus, we c o n c l u d e t h a t 
c l a i m a n t has f a i l e d t o p r o v e t h a t h i s compensable d e p r e s s i o n , p a i n d i s o r d e r , and 
c o n v e r s i o n d i s o r d e r c o n d i t i o n s were not s t a t i o n a r y a t c l a i m c l o s u r e . 

Relapse I n t o Drug A d d i c t i o n 

C l a i m a n t argues t h a t : (1) h i s r e l a p s e i n t o d r u g a d d i c t i o n was caused i n 
m a t e r i a l p a r t by h i s work i n j u r y ; and (2) he was n o t m e d i c a l l y s t a t i o n a r y a t 
c l a i m c l o s u r e because he r e c e i v e d d r u g t r e a t m e n t i n 1988 and 1990. We d i s a g r e e 
t h a t t h e r e c o r d shows t h a t t h e work i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s r e l a p s e 
i n t o d r u g a d d i c t i o n . 

Dr. L a r s e n , p s y c h i a t r i s t w i t h t h e CODA drug t r e a t m e n t program, and Dr. 
Turco gave t h e o n l y o p i n i o n s r e g a r d i n g t h e r e l a t i o n s h i p between t h e work i n j u r y 
and c l a i m a n t ' s r e l a p s e i n t o d r u g a d d i c t i o n . (Exs. 80, 8 1 , 90, 9 2 ) . 

Dr. L a r s e n f i r s t o p i n e d t h a t t h e p a i n m e d i c a t i o n p r e s c r i b e d f o r c l a i m a n t 
was n o t i n s u f f i c i e n t q u a n t i t i e s t o account f o r h i s o p i a t e dependence. (Ex. 8 1 -
1 ) . L a t e r , he o p i n e d t h a t t h e p a i n secondary t o c l a i m a n t ' s work i n j u r y and t h e 
subsequent a d m i n i s t r a t i o n o f codeine e x a c e r b a t e d h i s h e r o i n use and l e a d t o 
o p i a t e dependence. (Ex. 8 1 - 2 ) . Because o f t h i s u n e x p l a i n e d change o f o p i n i o n , 
we do n o t f i n d Dr. Larsen's o p i n i o n p e r s u a s i v e . 

Dr. T u r c o o p i n e d t h a t c l a i m a n t ' s d r u g a d d i c t i o n was n o t r e l a t e d t o a 
" s t r e s s d i s a b i l i t y " i n d u c e d by t h e 1979 i n j u r y . (Ex. 9 0 - 3 ) . I n s t e a d , he f o u n d 
t h a t t h e m a j o r f a c t o r was c l a i m a n t ' s noncompensable p e r s o n a l i t y d i s o r d e r . Based 
on an a s s u m p t i o n t h a t c l a i m a n t was d r u g f r e e a t t h e t i m e o f t h e i n j u r y , Dr. 
Turco o p i n e d t h a t t h e r i g h t l e g p a i n was a l s o a m a t e r i a l c o n t r i b u t i n g f a c t o r i n 
c l a i m a n t ' s r e l a p s e i n t o d r u g a d d i c t i o n . (Exs. 90-3, 90-4, 92-9, 92-10, 92-29, 
92-30, 9 2 - 3 4 ) . 
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However, t h e r e c o r d does n o t e s t a b l i s h t h a t c l a i m a n t was d r u g f r e e a t t h e 
t i m e o f t h e i n j u r y . Given c l a i m a n t ' s e x t e n s i v e h i s t o r y o f p r i o r d r u g a d d i c t i o n 
and d r u g r e h a b i l i t a t i o n f a i l u r e s , we are n o t persuaded t h a t Dr. Turco based h i s 
o p i n i o n on an a c c u r a t e h i s t o r y . Thus, we f i n d t h a t c l a i m a n t has f a i l e d t o prove 
t h a t h i s r e l a p s e i n t o h e r o i n a d d i c t i o n was m a t e r i a l l y caused by t h e work i n j u r y . 
T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t h i s c l a i m was p r e 
m a t u r e l y c l o s e d . 

Permanent T o t a l D i s a b i l i t y 

I n o r d e r t o e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e 
e i t h e r t h a t : (1) he i s c o m p l e t e l y p h y s i c a l l y d i s a b l e d and t h e r e f o r e p r e c l u d e d 
f r o m g a i n f u l employment; o r (2) h i s p h y s i c a l i m p a i r m e n t , combined w i t h a number 
o f s o c i a l and v o c a t i o n a l f a c t o r s , e f f e c t i v e l y p r o h i b i t s g a i n f u l employment under 
t h e " o d d - l o t " d o c t r i n e . Welch v. B a n i s t e r P i p e l i n e , 70 Or App 699, 701 (19 8 4 ) , 
r e v den 298 Or 470 ( 1 9 8 5 ) ; W i l s o n v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . 

Because a p p l i c a t i o n o f an " o d d - l o t " a n a l y s i s presupposes some c a p a c i t y f o r 
employment, an i n j u r e d worker i s s t a t u t o r i l y r e q u i r e d t o be w i l l i n g t o work and 
t o make r e a s o n a b l e e f f o r t s t o f i n d work, a l t h o u g h he need n o t engage i n j o b 
s e e k i n g a c t i v i t i e s t h a t , i n a l l p r a c t i c a l i t y , would be f u t i l e . Former ORS 
656.206; SAIF v. Simpson, 88 Or App 638, 641 ( 1 9 8 7 ) ; Welch, s u p r a . F i n d i n g s o f 
f u t i l i t y a r e r e s e r v e d f o r t h e extreme s i t u a t i o n where, f o r example, t h e r e c o r d 
shows t h e i n d i v i d u a l i s p h y s i c a l l y t o t a l l y d i s a b l e d o r i s n o t c a p a b l e o f r e 
t r a i n i n g . See Georgia P a c i f i c Corp. v. P e r r y , 92 Or App 56 ( 1 9 8 8 ) . 

The R e f e r e e concl u d e d t h a t c l a i m a n t was n e i t h e r c o m p l e t e l y p h y s i c a l l y d i s 
a b l e d nor p e r m a n e n t l y and t o t a l l y d i s a b l e d as a r e s u l t o f a c o m b i n a t i o n o f medi
c a l and nonmedical f a c t o r s . Claimant does n o t c h a l l e n g e t h e Refer e e ' s c o n c l u 
s i o n t h a t he i s n o t c o m p l e t e l y p h y s i c a l l y d i s a b l e d . ( A p p e l l a n t ' s B r i e f p . 3 0 ) . 
Thus, we l i m i t o ur r e v i e w t o c o n s i d e r a t i o n o f whether c l a i m a n t has demonstrated 
t h a t he i s . p e r m a n e n t l y and t o t a l l y d i s a b l e d under t h e " o d d - l o t " d o c t r i n e . 

Here, t h e d e t e r m i n a t i v e f a c t o r i s whether c l a i m a n t i s w i l l i n g t o work and 
has made r e a s o n a b l e e f f o r t s t o f i n d work. C l a i m a n t ' s v o c a t i o n a l e x p e r t , Mr. 
Ross, r e v i e w e d t h e r e c o r d and met w i t h c l a i m a n t one day f o r t h r e e and a h a l f 
h o u r s . Mr. Ross t e s t i f i e d t h a t c l a i m a n t was m o t i v a t e d based on t h e t e s t r e s u l t s 
o b t a i n e d t h a t day and c l a i m a n t ' s s t a t e m e n t s t o him. ( T r . 60, 8 2 ) . Mr. Ross 
a l s o gave examples from t h e r e c o r d o f c l a i m a n t ' s m o t i v a t i o n i n t h e p e r i o d from 
1985 and p r i o r . ( T r . 6 8 ) . 

Mr. L i p n i c k i began p r o v i d i n g v o c a t i o n a l s e r v i c e s t o c l a i m a n t i n May 1984. 
(Ex. 5 1 ) . These s e r v i c e s were p l a c e d on m e d i c a l h o l d i n e a r l y 1987, and t h e em
p l o y e r c o n t a c t e d Mr. L i p n i c k i i n A p r i l 1990 t o p r o v i d e v o c a t i o n a l e v a l u a t i o n 
a g a i n . Mr. L i p n i c k i t e s t i f i e d t h a t c l a i m a n t had c o n t i n u a l problems w i t h depend
a b i l i t y and o f t e n would n o t show up f o r a p p o i n t m e n t s . ( T r . 9 2 ) . C l a i m a n t r e 
c e i v e d a w r i t t e n w a r n i n g t h a t f a i l u r e t o keep an A p r i l 23, 1990 a p p o i n t m e n t 
w o u l d be c o n s i d e r e d l a c k o f i n t e r e s t i n r e t u r n i n g t o work and c o u l d n e g a t i v e l y 
a f f e c t h i s c l a i m s t a t u s . (Ex. 91A). Claimant r e s c h e d u l e d t h i s a p p o i n t m e n t b u t 
f a i l e d t o show up and made no f u r t h e r c o n t a c t w i t h Mr. L i p n i c k i . ( T r . 97-98). 
Based on c l a i m a n t ' s h i s t o r y o f u n r e l i a b i l i t y , Mr. L i p n i c k i c l o s e d c l a i m a n t ' s 
case f o r l a c k o f i n t e r e s t and c o o p e r a t i o n . ( T r . 99, Ex. 9 9 ) . Mr. L i p n i c k i con
c l u d e d t h a t c l a i m a n t was n o t m o t i v a t e d t o r e t u r n t o work, based on h i s c o n t a c t s 
w i t h c l a i m a n t . ( T r . 1 01). Furth e r m o r e , Mr. L i p n i c k i t e s t i f i e d t h a t i f c l a i m a n t 
had been m o t i v a t e d , L i p n i c k i would have been a b l e t o i n t e r e s t s p e c i f i c e x i s t i n g 
e m ployers i n him even g i v e n h i s m e n t a l and p h y s i c a l l i m i t a t i o n s . ( T r . 102, 108, 
140) . 
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We f i n d Mr. L i p n i c k i ' s o p i n i o n as t o c l a i m a n t ' s m o t i v a t i o n t o r e t u r n t o 
work more p e r s u a s i v e t h a n t h a t o f Mr. Ross. Mr. L i p n i c k i a c t u a l l y p r o v i d e d 
v o c a t i o n a l s e r v i c e s t o c l a i m a n t and worked w i t h him o v e r a p e r i o d o f t i m e , 
whereas Mr. Ross o n l y p e r f o r m e d a s h o r t e v a l u a t i o n and a r e c o r d r e v i e w . F u r 
t h e r m o r e , t h e r e i s no e v i d e n c e t h a t r e l a t e s c l a i m a n t ' s l a c k o f m o t i v a t i o n t o h i s 
compensable p s y c h o l o g i c a l c o n d i t i o n s . On t h i s r e c o r d , we f i n d t h a t c l a i m a n t has 
n o t e s t a b l i s h e d t h a t he i s w i l l i n g t o work b u t f o r h i s work i n j u r y ; t h e r e f o r e , 
we c o n c l u d e t h a t he i s n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d under t h e o d d - l o t 
d o c t r i n e . 

Permanent P a r t i a l D i s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o any a d d i t i o n a l sched
u l e d permanent p a r t i a l d i s a b i l i t y (PPD) beyond t h e 25 p e r c e n t (37.5 degrees) 
p r e v i o u s l y awarded f o r t h e l o s s o f use o r f u n c t i o n o f c l a i m a n t ' s r i g h t l e g 
( k n e e ) . C l a i m a n t argues t h a t he i s e n t i t l e d t o unscheduled PPD f o r h i s p s y c h i 
a t r i c i m p a i r m e n t , d r u g a d d i c t i o n , and d i a b e t e s , and a d d i t i o n a l s c h e d u l e d PPD f o r 
h i s r i g h t knee and f o o t . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 656. 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y 
on J u l y 28, 1989, and h i s c l a i m was l a s t c l o s e d by D e t e r m i n a t i o n Order on 
September 5, 1989, we a p p l y t h e January 1, 1989 Standards (WCD Admin. Order 7-
1988). Former OAR 436-35-001 e t sea. 

Unscheduled Permanent D i s a b i l i t y 

The t e s t f o r d e t e r m i n i n g t h e e x t e n t o f a w orker's unscheduled permanent 
d i s a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n 
j u r y . Former ORS 6 5 6 . 2 1 4 ( 5 ) ; see a l s o former OAR 436-35-270 e t sea. Where t h e 
c l a i m a n t f a i l s t o e s t a b l i s h any measurable impairment r e s u l t i n g f r o m h i s com
p e n s a b l e c o n d i t i o n , no award o f d i s a b i l i t y i s a l l o w e d . Former OAR 436-35-
2 8 0 ( 1 ) ; see Suzanna L. S t a e h l v , 42 Van N a t t a 283 ( 1 9 9 1 ) . 

D i a b e t e s M e l l i t u s 

C l a i m a n t argues t h a t h i s d i a b e t i c c o n d i t i o n was worsened by t h e i n j u r y ; 
t h e r e f o r e , he a r g u e s , he i s e n t i t l e d t o an impairment r a t i n g p u r s u a n t t o f o r m e r 
OAR 4 3 6 - 3 5 - 4 3 0 ( 6 ) . We agree t h a t t h e work i n j u r y made t h e d i a b e t i c c o n d i t i o n 
more d i f f i c u l t t o c o n t r o l . (Exs. 78, 9 6 ) . N e v e r t h e l e s s , c l a i m a n t i s n o t e n t i 
t l e d t o a v a l u e under forme r OAR 436-35-430(6). 

That r u l e r e q u i r e s t h a t t h e i n j u r y cause impairment o f t h e pancreas w h i c h 
r e s u l t s i n d i a b e t e s . Former OAR 436-35-430(6). There i s no e v i d e n c e i n t h i s 
r e c o r d t h a t t h e work i n j u r y caused any impairment t o c l a i m a n t ' s p a n c r e a s . 
T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t has n o t proved t h a t he i s e n t i t l e d t o an 
i m p a i r m e n t r a t i n g under t h e s t a n d a r d s f o r h i s d i a b e t i c c o n d i t i o n . 

P e r s o n a l i t y D i s o r d e r 

C l a i m a n t argues t h a t Dr. Turco's s t a t e m e n t s s u p p o r t a d i s a b i l i t y r a t i n g o f 
45 p e r c e n t f o r h i s p e r s o n a l i t y d i s o r d e r under former OAR 4 3 6 - 3 5 - 4 0 0 ( 3 ) ( c ) ( B ) . 
However, as d i s c u s s e d i n t h e premature c l o s u r e s e c t i o n , c l a i m - a n t ' s p e r s o n a l i t y 
d i s o r d e r i s n o t r a t a b l e . 
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C l a i m a n t ' s r e l a p s e i n t o d r u g a d d i c t i o n was n o t m a t e r i a l l y caused by t h e 
w o r k - i n j u r y ; t h e r e f o r e , i t i s n o t r a t a b l e . 

C o n v e r s i o n D i s o r d e r and D e p r e s s i v e D i s o r d e r 

A permanent p s y c h o n e u r o s i s diagnosed by a p s y c h i a t r i s t o r p s y c h o l o g i s t i s 
r a t a b l e under f o r m e r OAR 436-35-400(4). No p s y c h i a t r i s t o r p s y c h o l o g i s t d i a g 
nosed t h e c o n v e r s i o n d i s o r d e r as permanent. Dr. Watkins o p i n e d t h a t t h e work 
i n j u r y l e a d t o c o n v e r s i o n symptoms and n o t e d t h a t t h e s e symptoms were n o t a p e r 
manent i m p a i r m e n t . (Ex. 5 9 ) . Dr. Turco noted t h a t t h e r e was no e v i d e n c e o f 
c o n v e r s i o n symptoms when he found c l a i m a n t p s y c h i a t r i c a l l y m e d i c a l l y s t a t i o n a r y . 
(Exs. 80, 9 0 ) . Thus, c l a i m a n t i s n o t e n t i t l e d t o a v a l u e f o r h i s c o n v e r s i o n 
d i s o r d e r . 

As f o r t h e d e p r e s s i v e d i s o r d e r , Dr. Watkins p r o v i d e d t h e o n l y p s y c h i a t r i c 
t r e a t m e n t and, i n 1985, he concluded t h a t c l a i m a n t ' s a n t i d e p r e s s a n t t r e a t m e n t 
had r u l e d o u t any a f f e c t i v e component o f h i s p s y c h i a t r i c p r o b l e m s , l e a v i n g him 
w i t h a p r i m a r y d i a g n o s i s o f dependent p e r s o n a l i t y d i s o r d e r . (Ex. 4 7 ) . Drs. 
L a r s e n and Turco p r o v i d e t h e p s y c h o l o g i c a l r e p o r t s c l o s e s t t o t h e h e a r i n g , and 
n e i t h e r o f t h e s e p s y c h i a t r i s t s d i s c u s s t h e d e p r e s s i v e d i s o r d e r . (Exs. 80, 8 1 , 
90, 9 2 ) . Thus, on t h i s r e c o r d , c l a i m a n t has n o t e s t a b l i s h e d t h a t he has sus
t a i n e d permanent impairment as a r e s u l t o f h i s compensable d e p r e s s i v e d i s o r d e r . 

P a i n D i s o r d e r 

I n 1982, Dr. Smith, examining p s y c h i a t r i s t , o p i n e d t h a t c l a i m a n t had a mod
e r a t e l y s e v e r e p a i n d i s o r d e r t h a t m i g h t p r o v e t o be unchangeable. (Ex. 2 2 ) . 
Because we r a t e d i s a b i l i t y a t t h e t i m e o f h e a r i n g , we do n o t f i n d Dr. Smith's 
e i g h t y e a r o l d o p i n i o n p e r s u a s i v e evidence as t o c l a i m a n t ' s i m p a i r m e n t a t hear
i n g . Gettman v. SAIF, 289 Or 609 (1980). The o n l y o t h e r e v i d e n c e r e l a t i n g t o a 
p a i n d i s o r d e r i s Dr. Turco's May 1990 o p i n i o n t h a t c l a i m a n t had a c h r o n i c p a i n 
d i s o r d e r t h a t was m a t e r i a l l y caused by t h e work i n j u r y . (Ex. 9 2 - 9 ) . However, 
Dr. Turco d i d n o t q u a n t i f y t h i s p a i n d i s o r d e r . T h e r e f o r e , we a r e u n a b l e t o r a t e 
t h e p a i n d i s o r d e r under t h e s t a n d a r d s . 

Scheduled Permanent D i s a b i l i t y 

A w o r k e r ' s e x t e n t o f scheduled permanent d i s a b i l i t y i s d e t e r m i n e d by t h e 
degree o f l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member. Former ORS 656 . 2 1 4 ( 2 ) ; 
see a l s o f o r m e r OAR 436-35-010 e t seg. 

R i g h t Leg (Knee) 

C i t i n g m e d i c a l r e p o r t s from 1982, 1986, and 1987, c l a i m a n t argues t h a t he 
i s e n t i t l e d t o 5 p e r c e n t impairment f o r l o s s o f r e p e t i t i v e use o f h i s r i g h t l e g 
due t o r e s t r i c t i o n s on s t a n d i n g , w a l k i n g , s t o o p i n g and k n e e l i n g . (Exs. 24-3, 
69-5, 7 4 - 2 ) . However, i n r a t i n g permanent d i s a b i l i t y , we make ou r d e c i s i o n s 
based on t h e f a c t s a t t h e t i m e o f t h e h e a r i n g . Gettman v. SAIF, s u p r a . Claimant 
was f o u n d m e d i c a l l y s t a t i o n a r y as o f J u l y 28, 1989 and s i n c e t h a t d a t e no p h y s i 
c i a n has l i m i t e d c l a i m a n t ' s a b i l i t y t o do t h e s e a c t i v i t i e s . T h e r e f o r e , we do 
n o t f i n d t h a t c l a i m a n t has proven he i s e n t i t l e d t o an i m p a i r m e n t r a t i n g f o r 
l o s s o f r e p e t i t i v e use. 

C l a i m a n t ' s a r t h r o s c o p i c debridement i s n o t r a t a b l e under t h e s t a n d a r d s . 
See OAR 436-35-230(4). Nor i s c l a i m a n t ' s l e g t r e m o r . A l t h o u g h c l a i m a n t s u f f e r s 
p a i n i n h i s r i g h t knee, p a i n i s c o n s i d e r e d i n t h e s t a n d a r d s o n l y t o t h e e x t e n t 
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t h a t i t r e s u l t s i n measurable imp a i r m e n t . Claimant i s n o t e n t i t l e d t o a sepa
r a t e i m p a i r m e n t v a l u e f o r p a i n . Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) . 

F i n a l l y , o n l y t h e permanent l o s s o f use o r f u n c t i o n o f t h e r i g h t knee due 
t o t h e i n d u s t r i a l i n j u r y i s compensable. Former ORS 6 5 6 . 2 1 4 ( 2 ) ; Nomeland v. 
C i t y o f P o r t l a n d , 106 Or App 77 ( 1 9 9 1 ) ; Reine R. Webb, 42 Van N a t t a 477 ( 1 9 9 0 ) , 
on r e c o n 42 Van N a t t a 611 ( 1 9 9 0 ) . Here, o n l y Dr. Olmscheid n o t e d a r a t a b l e im
p a i r m e n t ( l o s s o f range o f m o t i o n ) , and he d i d n o t s e p a r a t e t h e e f f e c t s o f t h e 
noncompensable meniscectomy from t h e e f f e c t s o f t h e work i n j u r y . (Ex. 87A-2). 
Thus, we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h e degree t o w h i c h h i s i m p a i r 
ment i s caused by t h e work i n j u r y as opposed t o t h e noncompensable meniscectomy. 
T h e r e f o r e , c l a i m a n t has n o t e s t a b l i s h e d t h a t he i s e n t i t l e d t o an award under 
t h e s t a n d a r d s f o r permanent d i s a b i l i t y o f t h e r i g h t knee. 

R i g h t Foot 

As a r e s u l t o f t h e i n j u r y , c l a i m a n t ' s knee gave o u t c a u s i n g him t o f a l l and 
f r a c t u r e t h e base o f h i s r i g h t f i f t h m e t a t a r s a l . T h i s f r a c t u r e d e v e l o p e d a 
nonunion w h i c h r e q u i r e d a bone g r a f t s u r g e r y . (Ex. 3 9 ) . C i t i n g f o r m e r OAR 436-
3 5 - 1 7 0 ( 2 ) ( b ) , c l a i m a n t argues t h a t he i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 25 
p e r c e n t o f h i s f i f t h t o e on t h e b a s i s o f t h i s s u r g e r y . We d i s a g r e e . Former 
OAR 4 3 6 - 3 5 - 1 7 0 ( 2 ) ( b ) a p p l i e s t o j o i n t s u r g e r y r e q u i r i n g a j o i n t p r o s t h e s i s . 
T h i s i s n o t t h e p r o c e d u r e c l a i m a n t underwent; t h e s t a n d a r d s do n o t r a t e t h e t y p e 
o f s u r g e r y t h a t c l a i m a n t r e q u i r e d . 

Next, c l a i m a n t argues t h a t he i s e n t i t l e d t o 5 p e r c e n t i m p a i r m e n t f o r a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s r i g h t f o o t . However, t h e r e a r e 
no m e d i c a l r e p o r t s i n t h e r e c o r d a f t e r c l a i m a n t became m e d i c a l l y s t a t i o n a r y t h a t 
l i m i t r e p e t i t i v e use o f h i s r i g h t f o o t . Gettman v. SAIF, s u p r a . 

C i t i n g a December 1986 m e d i c a l r e p o r t , c l a i m a n t argues t h a t he i s e n t i t l e d 
t o a r a t i n g f o r l o s s o f range o f m o t i o n o f h i s r i g h t g r e a t t o e . (Ex. 6 9 - 4 ) . 
However, t h i s l o s s was measured b e f o r e c l a i m a n t l a s t became m e d i c a l l y s t a t i o n 
a r y . The m e d i c a l r e p o r t s a f t e r h i s m e d i c a l l y s t a t i o n a r y d a t e do n o t i n c l u d e any 
range o f m o t i o n measurements f o r t h e g r e a t t o e . I n a d d i t i o n , t h e O r t h o p a e d i c 
C o n s u l t a n t s who p e r f o r m e d t h e December 1986 e x a m i n a t i o n n o t e d t h a t an a c c u r a t e 
e x a m i n a t i o n was i m p o s s i b l e due t o severe i n t e r f e r e n c e f r o m t h e t r e m o r o f t h e 
r i g h t l e g . (Ex. 6 9 - 5 ) . On t h i s r e c o r d , c l a i m a n t has n o t p r o v e d any r a t a b l e 
i m p a i r m e n t o f h i s r i g h t f o o t . 

T h e r e f o r e , we c o n c l u d e t h a t t h e Referee c o r r e c t l y a f f i r m e d t h e September 
1989 D e t e r m i n a t i o n Order t h a t awarded no a d d i t i o n a l scheduled permanent d i s 
a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 5, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL J . SWIRBUL, Claimant 

WCB Case No. 90-10682 
ORDER ON REVIEW 

Carney, e t a l . , Claimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r w h i c h u p h e l d t h e i n 
s u r e r ' s d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r r i g h t knee and b i l a t e r a l 
a n k l e a r t h r i t i s c o n d i t i o n s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e 
v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e e x c e p t i o n o f t h e second 
f u l l p a r a g r a p h on page two and add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On May 1, 1990, Dr. Cronk performed c l a i m a n t ' s knee s u r g e r y f o r a t o r n / 
r i g h t m e d i a l meniscus. He a l s o c a r r i e d o u t a s y n o v i a l b i o p s y t h a t i n d i c a t e d ' 
a c u t e and c h r o n i c i n f l a m m a t i o n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t i e s i n v o l v i n g a s e r i e s o f r e p e t i t i v e t r a u m a t i c 
e v e n t s were t h e major c o n t r i b u t i n g cause o f a t l e a s t a t e m p o r a r y p a t h o l o g i c a l 
w o r s e n i n g o f c l a i m a n t ' s p r e e x i s t i n g a r t h r i t i c c o n d i t i o n , r e s u l t i n g i n d i s a b i l i t y 
and a need f o r t r e a t m e n t . T h i s p a t h o l o g i c a l w o r s e n i n g i s e s t a b l i s h e d by m e d i c a l 
e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2. Clai m a n t r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i 
g a t i o n " s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , 
t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s 
g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we t o o a n a l y z e t h i s m a t t e r under t h e 
Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

Cl a i m a n t b e a r s t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e 
t h a t h i s work exposure i n t h e form o f a s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r 
r e n c e s was t h e m a j or c o n t r i b u t i n g cause o f a wor s e n i n g o f h i s p r e e x i s t i n g 
a r t h r i t i c c o n d i t i o n r e s u l t i n g i n h i s d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) & ( 2 ) . A worsening o f symptoms a l o n e i s n o t s u f f i c i e n t u n l e s s 
t h e m e d i c a l e v i d e n c e s u p p o r t s t h e c o n c l u s i o n t h a t t h e m a n i f e s t e d symptoms a r e 
t h e d i s e a s e . G e o r g i a - P a c i f i c v. Warren, 103 Or App 275, 278 ( 1 9 9 0 ) . However, 
t h e u n d e r l y i n g c o n d i t i o n need n o t permanently worsen t o e s t a b l i s h c o m p e n s a b i l 
i t y . R a t h e r , a t e m p o r a r y w o r s e n i n g i s s u f f i c i e n t . Hutcheson v. Weyerhaeuser, 
288 Or 5 1 , 56 ( 1 9 7 9 ) ; see a l s o Wheeler v. Boise Cascade, 298 Or 452, 457 (1 9 8 5 ) . 
Here, t h e Referee concluded t h a t c l a i m a n t had f a i l e d t o meet h i s b u rden. We 
d i s a g r e e . 

We g e n e r a l l y d e f e r t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n , absent persua
s i v e r easons n o t t o do so. Weiland v. SAIF, 65 Or App 810 ( 1 9 8 3 ) . We f i n d t h e 
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o p i n i o n o f Dr. Cronk p a r t i c u l a r l y p e r s u a s i v e as he pe r f o r m e d t h e knee s u r g e r y 
w h i c h d i s c l o s e d c l a i m a n t ' s a r t h r i t i c problem. 

Dr. Cronk s t a t e d t h a t c l a i m a n t ' s work exposure c o n t r i b u t e d t o b o t h a symp
t o m a t i c and o b j e c t i v e w o r s e n i n g o f h i s u n d e r l y i n g a r t h r i t i c c o n d i t i o n . (Exs. 
20, 25-3, 4, 6 ) . I n t h e c o n t e x t o f h i s o p i n i o n , we i n t e r p r e t Dr. Cronk's r e f e r 
ence t o an " o b j e c t i v e w o r s e n i n g " t o mean a p a t h o l o g i c a l w o r s e n i n g o f t h e under
l y i n g c o n d i t i o n . (Ex. 25-13). A d d i t i o n a l l y , Dr. Cronk s t a t e d t h a t c l a i m a n t ' s 
u n d e r l y i n g a r t h r i t i c p r o c e s s was worsened o r a c c e l e r a t e d by h i s work a c t i v i t i e s , 
a t l e a s t on a t e m p o r a r y b a s i s . (Exs. 20, 25-10, 1 4 ) . A l t h o u g h Dr. Cronk's 
o p i n i o n i s n o t w i t h o u t some a m b i g u i t y , we f i n d no p e r s u a s i v e r e a s o n n o t t o r e l y 
on i t . 

A c c o r d i n g l y , we con c l u d e t h a t c l a i m a n t has met h i s burden o f p r o v i n g t h a t 
work a c t i v i t i e s caused a t l e a s t a temporary w o r s e n i n g o f h i s u n d e r l y i n g 
a r t h r i t i c c o n d i t i o n . 

For p r e v a i l i n g on t h e i s s u e o f c o m p e n s a b i l i t y , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed a t t o r n e y f e e . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on Board r e v i e w i s 
$2,200, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c 
u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e r e c o r d ) , 
t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t concerned. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 30, 1991 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s s e t a s i d e and t h e c l a i m remanded f o r p r o c e s s i n g a c c o r d i n g t o law. For 
s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e 
o f $2,200, t o be p a i d by t h e i n s u r e r . 

October 29, 1991 C i t e as 43 Van N a t t a 2414 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MELVA D. ARMITAGE, Claimant 

Own M o t i o n No. 91-0607M 
OWN MOTION ORDER 

Employers I n s u r a n c e o f Wausau, I n s u r a n c e C a r r i e r 

The i n s u r e r s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an a l l e g e d worsen
i n g o f her November 25, 1984, i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s 
e x p i r e d March 5, 1991. The i n s u r e r has accepted r e s p o n s i b i l i t y f o r t h e s u r g e r y 
and recommends t h a t c l a i m a n t ' s c l a i m be reopened f o r t h e payment o f t e m p o r a r y 
d i s a b i l i t y c ompensation. 

The Board's own m o t i o n a u t h o r i t y extends t o c l a i m s f o r worsened c o n d i t i o n s 
w h i c h a r i s e a f t e r t h e e x p i r a t i o n o f a g g r a v a t i o n r i g h t s . M i l t e n b e r q e r v. 
Howard's Plumbing, 93 Or App 475 (19 8 8 ) . Here, c l a i m a n t ' s c l a i m was reopened 
under ORS 656.273 f o r an a g g r a v a t i o n which o c c u r r e d i n J u l y o f 1990. The i n 
s u r e r c o n t e n d s c l a i m a n t was a g a i n m e d i c a l l y s t a t i o n a r y i n November o f 1990, b u t 
t h r o u g h an o v e r s i g h t by t h e i r c l e r i c a l department, t h e c l a i m was n o t c l o s e d 
u n t i l O c t o b e r 16, 1991. N e v e r t h e l e s s , ORS 656.268 does r e q u i r e an i n s u r e r t o 
e i t h e r i s s u e a D e t e r m i n a t i o n Order o r r e q u e s t t h e Department o f I n s u r a n c e and 
Finance t o i s s u e a D e t e r m i n a t i o n Order. C l a i m a n t ' s c l a i m was, t h e r e f o r e , i n 
open s t a t u s a t t h e t i m e o f her March 2 1 , 1991 s u r g e r y . Inasmuch as c l a i m a n t ' s 
c l a i m was n o t c l o s e d , i t f o l l o w s t h a t her a g g r a v a t i o n r i g h t s had n o t e x p i r e d a t 
t h e t i m e o f her worsened c o n d i t i o n . P a r e n t h e t i c a l l y , even i f t h e i n s u r e r had 
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c l o s e d c l a i m a n t ' s c l a i m i n November o f 1990, t h e r e i s e v i d e n c e t h e i n s u r e r had 
n o t i c e o f a c l a i m f o r a g g r a v a t i o n p r i o r t o c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r 
i n g . 

A c c o r d i n g l y , we l a c k own m o t i o n j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s c u r r e n t 
r e q u e s t f o r c l a i m r e o p e n i n g and temporary d i s a b i l i t y b e n e f i t s . I n s t e a d , t h e i n 
s u r e r s h o u l d p r o c e s s c l a i m a n t ' s r e q u e s t as a c l a i m f o r a g g r a v a t i o n under 
ORS 656.273. 

I T I S SO ORDERED. 

October 29, 1991 C i t e as 43 Van N a t t a 2415 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT L. BIGGS, Claimant 
WCB Case No. 90-17988 

ORDER ON REVIEW 
P h i l i p H. Garrow, Cla i m a n t A t t o r n e y 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Spangler's o r d e r t h a t : (1) found t h a t 
c l a i m a n t ' s low back i n j u r y c l a i m was n o t p r e m a t u r e l y c l o s e d ; (2) u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; 
(3) u p h e l d SAIF's p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r medi
c a l t r e a t m e n t a f t e r May 8, 1990; and (4) u p h e l d SAIF's p a r t i a l d e n i a l o f 
c l a i m a n t ' s c l a i m f o r a p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e p r e 
mature c l o s u r e , a g g r a v a t i o n , m e d i c a l s e r v i c e s , and c o m p e n s a b i l i t y . We a f f i r m i n 
p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t , a 3 3 - y e a r - o l d c a r p e n t e r , i n j u r e d h i s back i n September 1989, 
w h i l e c a r r y i n g c o n s t r u c t i o n m a t e r i a l s . He sought t r e a t m e n t f r o m Dr. Kranz, an 
o s t e o p a t h , who diagnosed a c u t e t h o r a c i c s t r a i n and lumbar spasm. He t r e a t e d 
c l a i m a n t w i t h m a n i p u l a t i o n s and recommended p h y s i c a l t h e r a p y . (Ex. 3 ) . 

I n October 1989, Dr. Kranz r e f e r r e d c l a i m a n t t o Dr. Newby, a neurosurgeon, 
f o r e v a l u a t i o n . Dr. Newby diagnosed m u s c u l o s k e l e t a l s t r a i n w i t h o u t r a d i c u l o p a 
t h y and recommended t h a t c l a i m a n t c o n t i n u e w i t h p h y s i c a l t h e r a p y . (Ex. 5 ) . 

On November 15, 1989, SAIF accepted c l a i m a n t ' s c l a i m f o r an i n t e r s c a p u l a r 
m u s c u l o s k e l e t a l s t r a i n . (Ex. 7 ) . T h e r e a f t e r , c l a i m a n t c o n t i n u e d t o seek t r e a t 
ment f r o m Dr. Newby f o r r e c u r r i n g back, arm and l e g p a i n . 

A t SAIF's r e q u e s t , c l a i m a n t was examined by Dr. W o o l p e r t , an o r t h o p e d i c 
s u r g e o n , on May 8, 1990. Dr. Woolpert diagnosed d o r s a l lumbar s t r a i n and found 
no o b j e c t i v e f i n d i n g s o f impairment and noted t h a t c l a i m a n t d i s p l a y e d non
o r g a n i c p a i n b e h a v i o r upon e x a m i n a t i o n . He a l s o f e l t t h a t c l a i m a n t was medi
c a l l y s t a t i o n a r y . (Ex. 1 6 ) . Dr. Newby c o n c u r r e d . (Ex. 1 7 ) . 

A D e t e r m i n a t i o n Order i s s u e d on J u l y 12, 1990, awarding c l a i m a n t t e m p o r a r y 
d i s a b i l i t y w i t h no permanent d i s a b i l i t y . The D e t e r m i n a t i o n Order a l s o d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y on May 8, 1990. (Ex. 1 9 ) . 

On t h e same day t h e D e t e r m i n a t i o n Order i s s u e d , c l a i m a n t was i n v o l v e d i n a 
p h y s i c a l a l t e r c a t i o n w i t h t h e p o l i c e , d u r i n g which he was f o r c i b l y r e s t r a i n e d by 
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h a n d c u f f s and t a k e n i n t o c u s t o d y . F o l l o w i n g h i s r e l e a s e , he p r e s e n t e d h i m s e l f 
t o Dr. Newby w i t h i n c r e a s e d back and arm p a i n . (Ex. 14 - 1 ) . 

I n August 1990, Dr. Newby r e f e r r e d c l a i m a n t t o Dr. Dimitman, a p s y c h i a 
t r i s t , f o r t r e a t m e n t o f d e p r e s s i o n . 

On September 5, 1990, SAIF i s s u e d an a g g r a v a t i o n d e n i a l , a s s e r t i n g t h a t 
c l a i m a n t ' s i n c r e a s e d m i d - s c a p u l a r and back p a i n was n o t r e l a t e d t o t h e compens
a b l e i n j u r y , and t h a t t h e J u l y a l t e r c a t i o n w i t h t h e p o l i c e was t h e m a j o r con
t r i b u t i n g cause o f h i s i n c r e a s e d back p a i n . (Ex. 2 2 ) . SAIF a l s o a d v i s e d c l a i m 
a n t ' s a t t o r n e y t h a t i t was d e n y i n g a l l m e d i c a l t r e a t m e n t a f t e r May 8, 1990 as 
n o t b e i n g r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y due t o t h e i n t e r v e n i n g J u l y 
i n c i d e n t . (Ex. 2 6 ) . 

At SAIF's r e q u e s t , c l a i m a n t was examined by Dr. H o l l a n d , MD, on October 2, 
1990. 

On November 2, 1990, SAIF i s s u e d a p a r t i a l d e n i a l o f t r e a t m e n t f o r c l a i m 
a n t ' s d e p r e s s i o n . (Ex. 2 7 ) . 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i 
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, 
a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t 
i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. 
Id a M. Walker, 43 Van N a t t a 1402 (1991). A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r 
under t h e Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

Premature C l o s u r e 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p r e m a t u r e c l o s u r e 
i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

A g g r a v a t i o n 

T h i s case comes t o us i n a p e c u l i a r p r o c e d u r a l p o s t u r e . On September 5, 
1990, SAIF i s s u e d a d e n i a l o f a worsening o f c l a i m a n t ' s c o n d i t i o n , a s s e r t i n g 
t h a t t h e J u l y 1990 a l t e r c a t i o n w i t h t h e p o l i c e was t h e major c o n t r i b u t i n g cause 
o f c l a i m a n t ' s c u r r e n t c o n d i t i o n . (Ex. 2 2 ) . I t i s u n c l e a r , however, whether 
c l a i m a n t , i n f a c t , f i l e d a c l a i m f o r a g g r a v a t i o n . I n a l e t t e r d a t e d October 8, 
1990, c l a i m a n t ' s a t t o r n e y q u e s t i o n e d SAIF's d e n i a l , e x p l a i n i n g t h a t c l a i m a n t had 
n o t l o s t t i m e f r o m work as a r e s u l t o f any wor s e n i n g o f h i s c o n d i t i o n and t h a t 
t h e r e had been no r e q u e s t t o reopen t h e c l a i m due t o a worsened c o n d i t i o n . (Ex. 
2 4 ) . The i s s u e was a g a i n r a i s e d by c l a i m a n t ' s a t t o r n e y d u r i n g o p e n i n g arguments 
a t h e a r i n g . ( T r . 5 ) . No n e t h e l e s s , c l a i m a n t ' s a t t o r n e y , on t h e h e a r i n g r e q u e s t 
f o r m , checked t h e space marked " A g g r a v a t i o n ORS 656.273," and c h a l l e n g e d t h e 
p r o p r i e t y o f SAIF's a g g r a v a t i o n d e n i a l a t h e a r i n g and on r e v i e w . 

Based on t h e s e p e c u l i a r f a c t s , we conclude t h a t an a g g r a v a t i o n c l a i m was 
r a i s e d and l i t i g a t e d and i s now p r o p e r l y b e f o r e us. A f t e r o ur r e v i e w o f t h e 
r e c o r d , however, we co n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a compensable 
a g g r a v a t i o n . 
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I n an u n s cheduled d i s a b i l i t y case, a c l a i m a n t i s e n t i t l e d t o a d d i t i o n a l 
c o m p e n s a t i o n , i n c l u d i n g m e d i c a l s e r v i c e s , when, as a r e s u l t o f e i t h e r a p a t h o 
l o g i c o r symptomatic w o r s e n i n g o f h i s compensable c o n d i t i o n , he i s l e s s a b l e t o 
work t h a n a t t h e t i m e o f t h e l a s t award o r arrangement o f compensation. ORS 
6 5 6 . 2 7 3 ( 1 ) . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 
2272 ( 1 9 8 9 ) , r e v ' d on o t h e r grounds, Lucas v. C l a r k , 106 Or App 687 ( 1 9 9 1 ) . I n 
t h i s case, c l a i m a n t e x p e r i e n c e d a symptomatic " f l a r e - u p " o f h i s back symptoms on 
J u l y 12, 1990, a f t e r a p h y s i c a l a l t e r c a t i o n w i t h t h e p o l i c e . There i s no e v i 
dence i n t h e r e c o r d , however, t h a t , as a r e s u l t o f t h e symptomatic f l a r e - u p , 
c l a i m a n t was l e s s a b l e t o work. Claimant t e s t i f i e d t h a t t h e i n c i d e n t d i d n o t 
cause any change i n h i s c o n d i t i o n , t h a t he was w o r k i n g t h e day o f t h e i n c i d e n t 
and c o n t i n u e d t o work t h e r e a f t e r . ( T r . 1 7 ) . He f u r t h e r t e s t i f i e d t h a t he went 
t o Dr. Newby's o f f i c e t h a t day o n l y f o r a r e f i l l o f h i s p r e s c r i p t i o n s . There i s 
no c o n t r a r y m e d i c a l e v i d e n c e . 

Based on t h e t o t a l i t y o f t h e e v i d e n c e , we a r e n o t persuaded t h a t , as a r e 
s u l t o f t h e J u l y 12, 1990 a l t e r c a t i o n w i t h t h e p o l i c e , c l a i m a n t ' s e a r n i n g 
c a p a c i t y was d i m i n i s h e d below t h a t f i x e d a t t h e t i m e o f t h e D e t e r m i n a t i o n Order. 
We f i n d t h a t t h e m e d i c a l r e c o r d and l a y t e s t i m o n y s u p p o r t a f i n d i n g t h a t c l a i m 
a n t had n o t s u s t a i n e d a compensable a g g r a v a t i o n o f h i s back c o n d i t i o n . Given 
ou r c o n c l u s i o n t h a t c l a i m a n t d i d n o t s u s t a i n a " w o r s e n i n g , " we need n o t and do 
n o t address SAIF's c o n t e n t i o n t h a t t h e w o r s e n i n g i s n o t compensable because t h e 
J u l y 1990 o f f - t h e - j o b i n c i d e n t was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s 
c o n d i t i o n . See ORS 656.273(1). 

M e d i c a l S e r v i c e s 

I n a d d i t i o n t o d e n y i n g a worsening o f c l a i m a n t ' s c o n d i t i o n , SAIF d e n i e d 
payment f o r a l l m e d i c a l t r e a t m e n t a f t e r May 8, 1990 as n o t b e i n g r e l a t e d t o 
c l a i m a n t ' s i n d u s t r i a l i n j u r y . The Referee u p h e l d t h a t p o r t i o n o f t h e d e n i a l , 
c o n c l u d i n g t h a t t h e J u l y a l t e r c a t i o n w i t h t h e p o l i c e "broke t h e c h a i n o f causa
t i o n between c l a i m a n t ' s September 1989 compensable back s t r a i n and h i s c u r r e n t 
need f o r m e d i c a l t r e a t m e n t . " I n r e a c h i n g h i s c o n c l u s i o n , t h e R e f e r e e r e l i e d 
upon a l e t t e r d a t e d September 14, 1990, i n w h i c h Dr. Newby s a i d : 

" I t i s my o p i n i o n t h a t [ c l a i m a n t ' s ] t r e a t m e n t and e v a l u a t i o n 
i n my o f f i c e on J u l y 12, 1990, was due p r i m a r i l y t o t h e i n j u r y he 
s u f f e r e d i n an a l t e r c a t i o n w i t h law enforcement o f f i c e r s . " (Ex. 
23) . 

On r e v i e w , c l a i m a n t contends t h a t t h e Referee's r e l i a n c e on Dr. Newby's 
o p i n i o n was m i s p l a c e d . He contends t h a t t h e above quo t e d l e t t e r shows o n l y t h a t 
t h e J u l y 12 o f f i c e v i s i t was occasioned by t h e p o l i c e i n c i d e n t and does n o t 
e s t a b l i s h an i n t e r v e n i n g event t h a t breaks t h e c h a i n o f c a u s a t i o n f o r c o n t i n u e d 
m e d i c a l t r e a t m e n t . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we agree t h a t t h e Referee's r e l i a n c e was 
m i s p l a c e d . I n a subsequent l e t t e r d a t e d October 25, 1990, Dr. Newby r e p o r t e d : 

" [ C l a i m a n t ' s ] need f o r f o l l o w up and t r e a t m e n t stems f r o m h i s 
i n d u s t r i a l a c c i d e n t on September 22, 1989." (Ex. 25A) . 

That l e t t e r , when r e a d i n c o n j u n c t i o n w i t h t h e e a r l i e r r e p o r t , persuades us 
t h a t , w h i l e t h e J u l y 12 o f f i c e v i s i t was p r i m a r i l y caused by t h e o f f - t h e - j o b 
p o l i c e i n c i d e n t , c l a i m a n t ' s compensable i n j u r y was and remains a m a t e r i a l con
t r i b u t i n g cause o f h i s c o n d i t i o n a f t e r t h a t d a t e . There i s no c o n t r a r y m e d i c a l 
e v i d e n c e . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has e s t a b l i s h e d t h e compens
a b i l i t y o f h i s c o n t i n u i n g m e d i c a l t r e a t m e n t . 
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P s y c h o l o g i c a l C o n d i t i o n 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n as s e t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y Fees 

Because c l a i m a n t has p r e v a i l e d a g a i n s t SAIF's p a r t i a l d e n i a l o f m e d i c a l 
t r e a t m e n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed f e e under ORS 
65 6 . 3 8 6 ( 1 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s 
i s s u e i s $1,500, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e r e c o r d , 
t r a n s c r i p t , and a p p e l l a t e b r i e f s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 27, 1990, as supplemented J a n u a r y 16, 
1991, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . The SAIF C o r p o r a t i o n ' s p a r t i a l 
d e n i a l o f c l a i m a n t ' s m e d i c a l t r e a t m e n t a f t e r May 8, 1990 i s s e t a s i d e , e x c e p t as 
t o t h e J u l y 12, 1990 o f f i c e v i s i t . The c l a i m i s remanded t o SAIF f o r f u r t h e r 
p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on Board r e v i e w con
c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded $1,500, t o be 
p a i d by SAIF. The rema i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

October 29, 1991 C i t e as 43 Van N a t t a 2418 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PEGGY L. RENNIE, Claimant 
WCB Case No. 90-18558 

ORDER ON REVIEW 
P o z z i , e t a l . , C l aimant A t t o r n e y s 

D a v i s & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r t h a t u p h e l d t h e i n s u r e r ' s 
d e n i a l o f her i n j u r y c l a i m f o r a r i g h t t r a p e z i u s s t r a i n . On r e v i e w , t h e i s s u e 
i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

On A p r i l 24, 1990, w h i l e p e r f o r m i n g her housekeeping d u t i e s f o r t h e em
p l o y e r , c l a i m a n t p u l l e d an e l d e r l y woman backward about f i v e i n c h e s , f r o m a bed 
t o a commode. C l a i m a n t f e l t an immediate sharp b u r n i n g s e n s a t i o n below her 
r i g h t s h o u l d e r b l a d e , w h i c h decreased somewhat a f t e r 10 o r 15 m i n u t e s . A l t h o u g h 
c l a i m a n t ' s t r a p e z i u s a rea k e p t g e t t i n g " s o r e r " t h e r e a f t e r , she c o n t i n u e d work
i n g , h o p i n g t h a t t h e p r o b l em would r e s o l v e over t h e weekend. 

C l a i m a n t ' s d i s c o m f o r t c o n t i n u e d , so she r e p o r t e d t h e i n c i d e n t t o t h e 
employer and sought t r e a t m e n t from Dr. Pagel t h e f o l l o w i n g week. She f i l e d an 
i n j u r y c l a i m on May 3 1 , 1990, f o r a c o n d i t i o n diagnosed as a r i g h t t r a p e z i u s 
s t r a i n . 

I n 1980, c l a i m a n t t o r e her r i g h t a c r o m i o c l a v i c u l a r j o i n t , when she f e l l 
f r o m a h o r s e o f f - w o r k . She has r e c e i v e d c o n t i n u i n g t r e a t m e n t f o r t h a t p r o b l e m . 
C l a i m a n t ' s s h o u l d e r symptoms a re d i f f e r e n t from her t r a p e z i u s s t r a i n symptoms. 
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P r i o r t o t h i s work i n c i d e n t , she d i d n o t have t r a p e z i u s c o m p l a i n t s . C l a i m a n t 
s u f f e r s f r o m l u p u s , a p r e e x i s t i n g c o n d i t i o n w h i c h causes arm, neck and back 
symptoms. 

D u r i n g May and June o f 1990, c l a i m a n t a l s o sought t r e a t m e n t f r o m Drs. Howe 
and L o r i s h f o r c o n t i n u i n g r i g h t s h o u l d e r and t r a p e z i u s symptoms, among o t h e r 
p r o b l e m s . She r e c e i v e d p h y s i c a l t h e r a p y a t t h e Center f o r O c c u p a t i o n a l H e a l t h 
o f S t . V i n c e n t ' s H o s p i t a l and M e d i c a l Center f o r her s h o u l d e r and t r a p e z i u s 
symptoms. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s A p r i l 24, 1990 i n j u r y , w h i c h arose o u t o f and i n t h e course o f 
her employment, was a m a t e r i a l cause o f her c u r r e n t d i s a b i l i t y and need f o r 
t r e a t m e n t f o r a r i g h t t r a p e z i u s s t r a i n . 

C l a i m a n t ' s i n j u r y c l a i m i s e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by 
o b j e c t i v e f i n d i n g s . 

N e i t h e r c l a i m a n t ' s 1980 r i g h t s h o u l d e r i n j u r y n or her p r e e x i s t i n g l u p u s 
c o n d i t i o n a f f e c t e d , o r was a f f e c t e d by, her 1990 work i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d : 

"Based on c l a i m a n t ' s c h r o n i c p r e - A p r i l 1990 back and r i g h t 
s h o u l d e r p a i n , c o n t i n u o u s m e d i c a l t r e a t m e n t f o r t h o s e p r o b 
lems, f a i l u r e t o f i l e a f o r m a l i n j u r y c l a i m f o r more t h a n a 
month, f a i l u r e t o r e p o r t e i t h e r t h e A p r i l i n c i d e n t o r s h o u l d e r 
p a i n t o Dr. Howe, i n c o n s i s t e n c i e s i n her r e p o r t e d symptoms and 
l a c k o f o b j e c t i v e f i n d i n g s , I do n o t f i n d by a preponderance 
o f t h e e v i d e n c e t h a t t h e A p r i l 24, 1990 i n c i d e n t was a mate
r i a l cause o f her r i g h t t r a p e z i u s s t r a i n . " (O&O p 4 . ) . 

We d i s a g r e e . 

Under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , c l a i m a n t bears t h e burden o f p r o v i n g t h a t a work 
i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r t r e a t m e n t . 
See Mark N. W i e d l e , 43 Van N a t t a 855 (19 9 1 ) . The s t a t u t e a l s o r e q u i r e s t h a t 
c l a i m a n t ' s need f o r m e d i c a l s e r v i c e s o r d i s a b i l i t y must be e s t a b l i s h e d by medi
c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . See Suzanne R o b e r t s o n , 43 Van 
N a t t a 1505 ( 1 9 9 1 ) . 

I n t h i s case, a l t h o u g h t h e Referee found n o t h i n g i n c l a i m a n t ' s a t t i t u d e , 
appearance o r demeanor whic h l e d him t o b e l i e v e t h a t she was n o t a c r e d i b l e w i t 
ness, he c o n c l u d e d t h a t she d i d n o t c a r r y her burden, due, i n p a r t , t o p e r c e i v e d 
i n c o n s i s t e n c i e s between her t e s t i m o n y and t h e m e d i c a l r e c o r d . We r e a d t h i s as 
an i m p l i c i t n e g a t i v e c r e d i b i l i t y f i n d i n g . 

When, as h e r e , a c r e d i b i l i t y f i n d i n g i s n o t based on demeanor, we a r e i n as 
good a p o s i t i o n as was t h e Referee t o e v a l u a t e a w i t n e s s ' t r u t h f u l n e s s and r e l i 
a b i l i t y . See C o a s t a l Farm Supply v. H u l t b e r g , 84 Or App 282, 285 ( 1 9 8 7 ) . A f t e r 
o u r r e v i e w o f t h e r e c o r d i n t h i s case, we conclude t h a t c l a i m a n t ' s r e p o r t i n g i s 
c o n s i s t e n t w i t h t h e m e d i c a l evidence. 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t she r e p o r t e d her i n j u r y t o h e r employer 
and h e r f a m i l y d o c t o r , upon d i s c o v e r i n g t h a t her p a i n d i d n o t d i s s i p a t e o v e r t h e 
weekend f o l l o w i n g t h e i n c i d e n t . ( T r . 7 ) . A l t h o u g h Dr. Pagel i n i t i a l l y d i a g 
nosed a r i g h t s h o u l d e r s t r a i n and note d her o l d a c r o m i o c l a v i c u l a r i n j u r y , he 
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r e p o r t e d h e r t r a p e z i u s symptoms s e p a r a t e l y . (Exs. 11 & 1 2 ) . Moreover, a l t h o u g h 
Dr. Howe commented t h a t c l a i m a n t d i d n o t t e l l him about her work i n c i d e n t i n 
A p r i l o r May 1990, (Ex. 1 4 ) , we n o t e t h a t c l a i m a n t sought t r e a t m e n t f r o m Howe 
f o r l u p u s and a s k i n r a s h , r a t h e r t h a n f o r her t r a p e z i u s i n j u r y , d u r i n g t h a t 
t i m e . (See Ex. 1 3 ) . 

C l a i m a n t and h e r p h y s i c i a n s d i s t i n g u i s h her t r a p e z i u s symptoms f r o m h e r 
c o n t i n u i n g r i g h t s h o u l d e r symptoms. The new symptoms a r e i n a l o c a t i o n d i f f e r 
e n t f r o m t h a t o f her c o n t i n u i n g a c r o m i o c l a v i c u l a r symptoms. There i s no e v i 
dence t h a t c l a i m a n t had t r a p e z i u s problems p r i o r t o t h e A p r i l work i n c i d e n t . 
(See T r . 8 ) . Based on c l a i m a n t ' s c r e d i b l e and c o n s i s t e n t r e p o r t i n g and t h e med
i c a l e v i d e n c e w h i c h i d e n t i f i e s a new t r a p e z i u s c o n d i t i o n , we f i n d t h a t c l a i m 
a n t ' s t r a p e z i u s c o m p l a i n t s r e p r e s e n t a c o n d i t i o n w h i c h i s s e p a r a b l e f r o m h e r 
p r e e x i s t i n g r i g h t s h o u l d e r c o n d i t i o n . For t h e s e reasons, we a r e persuaded by 
t h e w e l l reasoned o p i n i o n o f Dr. L o r i s h and conclude t h a t c l a i m a n t ' s A p r i l 24, 
1990 work i n c i d e n t caused her r i g h t t r a p e z i u s s t r a i n . (Ex. 27-2, see Exs. 20A, 
21 & 2 2 ) . 

The R e f e r e e a l s o f o u n d t h a t c l a i m a n t f a i l e d t o c a r r y her b u r d e n , because 
c l a i m a n t ' s r e p o r t s o f t r a p e z i u s p a i n do n o t c o n s t i t u t e o b j e c t i v e f i n d i n g s . We 
d i s a g r e e . 

We have p r e v i o u s l y h e l d t h a t an i n j u r e d w o rker's symptoms may be o b j e c t i v e 
f i n d i n g s , w i t h i n t h e meaning o f ORS 65 6 . 0 0 5 ( 7 ) ( a ) and 65 6 . 0 0 5 ( 1 9 ) , when t h e 
symptoms a r e r e p o r t e d by an examining p h y s i c i a n p u r s u a n t t o e v a l u a t i n g t h e 
w o r k e r ' s range o f m o t i o n and muscle t e n d e r n e s s . See Suzanne R o b e r t s o n , s u p r a . 

Here, on May 30, 1990, t h e p h y s i c i a n s e v a l u a t i n g c l a i m a n t ' s c o n d i t i o n d u r 
i n g h er p h y s i c a l t h e r a p y t r e a t m e n t r e p o r t e d : "On p a l p a t i o n , [ p a t i e n t ] has t e n 
d e rness a l l a l o n g c o u r s e o f r i g h t t r a p e z i u s muscle. . . [ P ] a t i e n t i s u n a b l e t o 
p l a c e h e r r i g h t hand b e h i n d her head w i t h o u t p a i n i n t r a p e z i u s muscle. . ." 
(Ex. 1 6 - 2 ) . Based on t h i s e v i d e n c e , we conclude t h a t c l a i m a n t has c a r r i e d h e r 
burden o f e s t a b l i s h i n g t h a t t h e m e d i c a l evidence w h i c h c o n s t i t u t e s h er c l a i m i s 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . Inasmuch as we a r e persuaded by t h e m e d i c a l 
and l a y e v i d e n c e s u p p o r t i n g t h e r e q u i s i t e work r e l a t i o n s h i p and o b j e c t i v e f i n d 
i n g s , c l a i m a n t ' s c l a i m i s compensable. 

C l a i m a n t has p r e v a i l e d i n a r e j e c t e d case. T h e r e f o r e , she i s e n t i t l e d t o 
an a t t o r n e y f e e under ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
assessed a t t o r n e y f e e f o r c l a i m a n t ' s counsel's s e r v i c e s a t h e a r i n g and on r e v i e w 
i s $2,000, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e , t h e t i m e d e v o t e d t o t h e case 
as r e p r e s e n t e d by c l a i m a n t ' s s t a t e m e n t o f s e r v i c e s and her a p p e l l a n t ' s b r i e f , 
and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 27, 1990 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o i t f o r p r o c e s s i n g a c c o r d i n g t o 
law. For s e r v i c e s a t h e a r i n g and on r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $2,000, p a y a b l e by t h e 
i n s u r e r . 
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The i n s u r e r r e q u e s t s r e v i e w o f Referee McCullough's o r d e r t h a t f o u n d t h a t a 
D e t e r m i n a t i o n Order had p r e m a t u r e l y c l o s e d c l a i m a n t ' s low back c o n d i t i o n c l a i m . 
On r e v i e w , t h e i s s u e s a r e premature c l o s u r e , and a l t e r n a t i v e l y , a g g r a v a t i o n and 
e x t e n t o f sc h e d u l e d and unscheduled d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f F a c t , w i t h t h e e x c e p t i o n o f t h e l a s t two 
pa r a g r a p h s i n t h a t s e c t i o n . 

We add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t was 46 y e a r s o f age a t t h e t i m e o f h e a r i n g . He has a h i g h s c h o o l 
d i p l o m a and two y e a r s o f community c o l l e g e coursework. C l a i m a n t ' s h i g h e s t SVP 
d u r i n g t h e t e n y e a r s p r i o r t o h e a r i n g was 7, as a c a r p e n t e r . He has a c q u i r e d 
o n - t h e - j o b t r a i n i n g s u f f i c i e n t t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . 

F o l l o w i n g h i s compensable i n j u r y , c l a i m a n t ' s l i f t i n g c a p a c i t y p l a c e d him 
between t h e l i g h t and s e d e n t a r y c a t e g o r i e s , c l a i m a n t a l s o i s r e s t r i c t e d from 
c o n t i n u o u s l y s i t t i n g and s t a n d i n g w i t h o u t b r e a k s . 

As a r e s u l t o f h i s i n j u r y , c l a i m a n t has undergone two lumbar s u r g e r i e s . He 
has l o s s o f range o f m o t i o n i n t h e t h o r a c o l u m b a r a rea and has a c h r o n i c c o n d i 
t i o n l i m i t i n g t h e r e p e t i t i v e use o f h i s low back. C l a i m a n t a l s o has a c h r o n i c 
c o n d i t i o n l i m i t i n g t h e r e p e t i t i v e use o f b o t h o f h i s l e g s . 

C l a i m a n t ' s low back c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e 
Ja n u a r y 2, 1990 D e t e r m i n a t i o n Order. 

CONCLUSIONS OF LAW AND OPINION 
Premature c l o s u r e 

The R e f e r e e concl u d e d t h a t t h e m e d i c a l t r e a t m e n t c l a i m a n t r e c e i v e d f r o m 
J a n u a r y 1990 t o June 1990 was p r o v i d e d f o r t h e purpose o f i m p r o v i n g h i s p h y s i c a l 
f u n c t i o n l e v e l . The Referee a l s o concluded t h a t , a t t h e t i m e o f t h e January 2, 
1990 c l a i m c l o s u r e , c l a i m a n t ' s back c o n d i t i o n had n o t reached t h e p o i n t where no 
f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be e x p e c t e d f r o m t r e a t m e n t . We 
d i s a g r e e . 

An i n j u r e d w orker i s c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no f u r t h e r mate
r i a l improvement o f t h e compensable c o n d i t i o n would r e a s o n a b l y be e x p e c t e d f r o m 
m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . ORS 656.005(17). I t i s c l a i m a n t ' s 
b u r d e n t o e s t a b l i s h t h a t he was n o t m e d i c a l l y s t a t i o n a r y when t h e c l a i m was 
c l o s e d . B e r l i n e r v. Weyerhaeuser, 54 Or App 624 ( 1 9 8 1 ) . 

Here, c l a i m a n t argues t h a t , a l t h o u g h Dr. Franks, h i s t r e a t i n g p h y s i c i a n , 
s t a t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f December 6, 1989, he a l s o 
s t a t e d t h a t , " i t seems we have h e l p e d him some b u t c e r t a i n l y by no means 'cured 
him'." (Ex. 2 3 - 2 ) . I n a d d i t i o n , a f t e r c l a i m a n t r e t u r n e d w i t h symptoms o f low 
back p a i n , Dr. Franks recommended f u r t h e r t e s t i n g and p r e s c r i b e d m e d i c a t i o n and 
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p o o l t h e r a p y f o r c l a i m a n t a f t e r t h e January 2, 1990 D e t e r m i n a t i o n Order i s s u e d . 
C l a i m a n t argues t h a t Dr. F ranks' s t a t e m e n t s t h a t he was m e d i c a l l y s t a t i o n a r y i n 
December 1989 a r e c o n t r a d i c t o r y t o t h e ongoing course o f t r e a t m e n t , p r e s c r i b e d 
i n p a r t by Dr. F r a n k s . 

C l a i m a n t a l s o contends t h a t h i s f a m i l y d o c t o r ' s recommendation o f a d d i 
t i o n a l p h y s i c a l t h e r a p y i n d i c a t e s t h a t he was n o t m e d i c a l l y s t a t i o n a r y a t t h e 
t i m e o f c l o s u r e . F i n a l l y , c l a i m a n t argues t h a t t h e f a c t t h a t Dr. B e r k e l e y r e 
q u e s t e d s u r g e r y i n August 1990 i s e v i d e n c e t h a t c l a i m c l o s u r e was p r e m a t u r e . 

We w i l l c o n s i d e r p o s t - c l o s u r e m e d i c a l r e p o r t s i f t h e r e i s no p o s t - c l o s u r e 
change i n c l a i m a n t ' s c o n d i t i o n and t h e o n l y q u e s t i o n i s whether c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l o s u r e . Scheuninq v. J.R. S i m p l o t & Co., 
84 Or App 622 ( 1 9 8 7 ) . I n t h e p r e s e n t case, however, we a r e n o t c o n v i n c e d t h a t 
t h e p o s t - c l o s u r e m e d i c a l r e p o r t s and l a y t e s t i m o n y i n d i c a t e t h a t c l a i m a n t was 
n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l o s u r e . 

On December 6, 1989, Dr. Franks s t a t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n 
a r y a t t h a t t i m e . A l t h o u g h c l a i m a n t r e t u r n e d on January 8, 1990, and c o m p l a i n e d 
o f p a i n i n h i s low back w i t h r a d i a t i o n i n t o t h e b u t t o c k s and l e g s , an MRI 
o r d e r e d by Dr. Franks was n e g a t i v e . On January 12, 1990, Dr. Franks r e p o r t e d 
t h a t c l a i m a n t was f r u s t r a t e d " d e s p i t e t h e MRI scan e v i d e n c e and d o c u m e n t a t i o n o f 
improvement...." Dr. Franks suggested a s h o r t course o f m e d i c a t i o n and he r e c 
ommended t h a t c l a i m a n t s t a r t p o o l t h e r a p y a g a i n . 

On J a n u a r y 29, 1990, Dr. Franks r e p o r t e d t h a t c l a i m a n t c o n t i n u e d t o have 
low back p a i n , b u t he f e l t t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y , " e f f e c t i v e 
December 6, 1989." Dr. Franks s t a t e d t h a t he would see c l a i m a n t a g a i n on an as-
needed b a s i s , b u t he d i d n o t f e e l t h a t any t y p e o f f u r t h e r n e u r o s u r g i c a l manage
ment w o u l d be o f v a l u e t o him. (Ex. 2 7 ) . 

We c o n c l u d e t h a t Dr. Franks' recommendations o f MRI t e s t i n g and p o o l t h e r 
apy i n J a n u a r y 1990 a r e n o t i n c o n s i s t e n t w i t h h i s s t a t e m e n t s t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y as o f December 6, 1989. F l u c t u a t i n g symptoms and/or a need 
f o r c o n t i n u i n g m e d i c a l t r e a t m e n t does not d e f e a t a m e d i c a l l y s t a t i o n a r y s t a t u s . 
M a a r e f i v. SAIF, 69 Or App 527 ( 1 9 8 4 ) . I n a d d i t i o n , f u r t h e r t e s t i n g and recom
mendations o f p h y s i c a l t h e r a p y do n o t n e c e s s a r i l y i n d i c a t e t h a t f u r t h e r i m p r o v e 
ment c o u l d have been r e a s o n a b l y expected a t t h e t i m e o f c l o s u r e . Bobby G. Todd, 
42 Van N a t t a 1648 ( 1 9 9 0 ) . 

We a r e a l s o u n c o n v i n c e d t h a t c l a i m a n t ' s p a r t i c i p a t i o n i n a p a i n c e n t e r p r o 
gram f i v e months a f t e r c l a i m c l o s u r e e s t a b l i s h e s t h a t he was n o t m e d i c a l l y s t a 
t i o n a r y a t t h e t i m e o f c l o s u r e . At t h e t i m e c l a i m a n t was d i s c h a r g e d f r o m t h e 
p a i n c e n t e r , Dr. S t e i n h a u e r r e p o r t e d t h a t c l a i m a n t ' s l i f t i n g c a p a c i t y f e l l " f a r 
s h o r t " o f h i s s h o r t - t e r m e x p e c t a t i o n s and c l a i m a n t d i d n o t d e m o n s t r a t e an a b i l 
i t y t o s i g n i f i c a n t l y improve h i s l i f t i n g a b i l i t y . (Ex. 3 6 - 3 ) . See e.g. 
P a t r i c i a A. K i n g s l a n d , 41 Van N a t t a 1702 (1989) ( S u p e r v i s e d e x e r c i s e program r e 
s u l t e d i n no c u r a t i v e b e n e f i t s and d i d n o t e s t a b l i s h a r e a s o n a b l e e x p e c t a t i o n o f 
f u r t h e r m a t e r i a l improvement i n c l a i m a n t ' s c o n d i t i o n . ) 

We c o n c l u d e t h a t , as c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Franks i s i n t h e 
b e s t p o s i t i o n t o assess h i s m e d i c a l l y s t a t i o n a r y s t a t u s . Dr. Franks has t w i c e 
r e i t e r a t e d h i s p r i o r o p i n i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on December 
6, 1989. (Exs. 27, 3 3 ) . The r e c o r d c o n t a i n s no m e d i c a l o p i n i o n s s t a t i n g t h a t 
c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e J anuary 2, 1990 D e t e r 
m i n a t i o n Order. Under t h e c i r c u m s t a n c e s , we c o n c l u d e t h a t , as o f J a n u a r y 2, 
1990, t h e r e c o r d does n o t show t h a t f u r t h e r m a t e r i a l improvement c o u l d r e a s o n 
a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . A c c o r d i n g l y , we 
r e v e r s e t h e R e f e r e e on t h e i s s u e o f premature c l o s u r e . 
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The R e f e r e e concl u d e d t h a t , f o l l o w i n g h i s f i n d i n g o f p r e m a t u r e c l o s u r e , t h e 
i s s u e o f a g g r a v a t i o n was moot. Because we have r e v e r s e d t h e R e f e r e e ' s r u l i n g on 
p r e m a t u r e c l o s u r e , we now proceed t o address t h e i s s u e o f a g g r a v a t i o n . 

On r e v i e w , c l a i m a n t contends t h a t t h e law i n e f f e c t p r i o r t o J u l y 1, 1990, 
s h o u l d a p p l y t o h i s a g g r a v a t i o n c l a i m . We d i s a g r e e . 

C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was con
vened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d 
i n Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2, S e c t i o n 54(2) does n o t a p p l y . 
I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o 
t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, 
a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t 
i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. 
I d a M. Walker, 43 Van N a t t a 1402 (1991). A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r 
under t h e Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

The i n s u r e r contends t h a t c l a i m a n t e x p e r i e n c e d a symptomatic f l a r e - u p o n l y , 
r a t h e r t h a n a w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . A l t e r n a t i v e l y , t h e i n s u r e r 
argues t h a t , i f c l a i m a n t had a w orsening o f h i s u n d e r l y i n g c o n d i t i o n , t h e major 
c o n t r i b u t i n g cause o f t h e w orsening was c l a i m a n t ' s s l i p on h i s s t e p s a t home, 
w h i c h was an i n c i d e n t t h a t d i d n o t occur w i t h i n t h e c o u r s e and scope o f employ
ment . 

C l a i m a n t i s e n t i t l e d t o a d d i t i o n a l compensation f o r a worsened c o n d i t i o n 
r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y . ORS 656.273(1). To e s t a b l i s h a compensable 
w o r s e n i n g o f h i s unscheduled c o n d i t i o n , c l a i m a n t must show t h a t , as a r e s u l t o f 
e i t h e r a p a t h o l o g i c o r symptomatic worsening o f h i s compensable c o n d i t i o n , he i s 
l e s s a b l e t o work t h a n a t t h e t i m e o f t h e l a s t award o r arrangement o f compensa
t i o n . S m i t h v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 2272 
( 1 9 8 9 ) , r e v ' d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 ( 1 9 9 1 ) . F u r t h e r , 
t h e w o r s e n i n g must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

Here, c l a i m a n t was a d m i t t e d t o a h o s p i t a l emergency room on June 15, 1990 -
t h r e e days a f t e r s t e p p i n g down a s e t o f s t a i r s and "jamming" h i s l e f t l e g . 
C l a i m a n t r e p o r t e d low back p a i n r a d i a t i n g down h i s l e f t l e g , i n a d d i t i o n t o p a i n 
i n t h e l e f t g r o i n a r e a . Dr. F o l e y , M.D., diagnosed " c h r o n i c back p a i n - a c u t e 
e x a c e r b a t i o n , " and p r e s c r i b e d m e d i c a t i o n and bed r e s t . (Ex. 3 9 ) . 

On June 27, 1990, Dr. Franks r e p o r t e d t h a t c l a i m a n t c o m p l a i n e d o f p a i n , b u t 
he c o u l d n o t document any weakness. On J u l y 6, 1990, Dr. Franks r e p o r t e d t h a t 
an MRI scan r e v e a l e d s c a r r i n g a t L4-5 and a " b i t o f a b u l g e a t L5-S1." On J u l y 
18, 1990, Dr. Franks r e p o r t e d t h a t c l a i m a n t ' s L5-S1 " b u l g e " was n o t symptomatic 
and was n o t r e l a t e d t o t h e compensable i n j u r y . Dr. Franks r e l a t e d c l a i m a n t ' s 
i n c i d e n t t o h i s compensable i n j u r y and concluded t h a t c l a i m a n t was c l i n i c a l l y 
worsened " i n t h e sense t h a t he underwent a s i g n i f i c a n t s t r e s s t o h i s a l r e a d y 
abnormal lumbar s p i n e on o r about June 12, 1990." However, Dr. Franks f u r t h e r 
r e p o r t e d t h a t t h e MRI scan d i d n o t r e v e a l any a b n o r m a l i t y w h i c h he f e l t w ould be 
b e n e f i t t e d by s u r g e r y . (Ex. 4 4 ) . 

We c o n c l u d e t h a t c l a i m a n t e x p e r i e n c e d a symptomatic " f l a r e - u p " o f h i s back 
symptoms f o l l o w i n g t h e i n c i d e n t i n June 1990. There i s ho e v i d e n c e i n t h e 
r e c o r d , however, t h a t , as a r e s u l t o f t h e symptomatic f l a r e - u p , c l a i m a n t was 
l e s s a b l e t o work. At t h e t i m e o f t h e January 2, 1990 D e t e r m i n a t i o n Order, 
c l a i m a n t had been o f f work f o r a p p r o x i m a t e l y f o u r months, as a r e s u l t o f h i s low 
back i n j u r y . C l a i m a n t has n o t r e t u r n e d t o work s i n c e h i s i n j u r y and he 
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t e s t i f i e d t h a t t h e June 1990 i n c i d e n t was a c o n t i n u a t i o n o f t h e o n g o i n g 
symptomatology t h a t he had from t h e i n d u s t r i a l i n j u r y . 

Based upon o u r r e v i e w o f t h e r e c o r d , we are n o t persuaded t h a t , as a r e s u l t 
o f t h e June 1990 i n c i d e n t , c l a i m a n t ' s e a r n i n g c a p a c i t y was d i m i n i s h e d below t h a t 
f i x e d a t t h e t i m e o f t h e D e t e r m i n a t i o n Order. We f i n d t h a t t h e m e d i c a l r e c o r d 
and l a y t e s t i m o n y e s t a b l i s h e s t h a t c l a i m a n t has n o t s u s t a i n e d a compensable 
a g g r a v a t i o n o f h i s back c o n d i t i o n . Given our c o n c l u s i o n t h a t c l a i m a n t d i d n o t 
s u s t a i n a " w o r s e n i n g , " we need not and do n o t address t h e i n s u r e r ' s c o n t e n t i o n 
t h a t t h e w o r s e n i n g i s n o t compensable because t h e June 1990 o f f - t h e - j o b i n c i d e n t 
was t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n . See ORS 5 4 5 . 2 7 3 ( 1 ) . 

E x t e n t o f u n s c h e d u l e d permanent d i s a b i l i t y 

The R e f e r e e d i d n o t r e a c h t h e i s s u e o f e x t e n t as he s e t a s i d e t h e D e t e r m i 
n a t i o n Order on t h e b a s i s t h a t i t was premature. We have h e r e i n r e i n s t a t e d t h e 
D e t e r m i n a t i o n O r d e r ; t h e r e f o r e , we proceed t o r a t e c l a i m a n t ' s permanent d i s a b i l 
i t y . We a p p l y t h e " s t a n d a r d s " i n e f f e c t on January 2, 1990, t h e d a t e o f t h e 
D e t e r m i n a t i o n Order. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 46 y e a r s i s 1. Former OAR 436-
3 5 - 2 9 0 ( 4 ) . 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s h i g h s c h o o l e d u c a t i o n i s 0. Former 
OAR 4 3 6 - 3 5 - 3 0 0 ( a ) . 

C l a i m a n t contends t h a t he s h o u l d be a s s i g n e d an SVP o f 4 as, a l t h o u g h he 
has a c t e d i n a s u p e r v i s o r y c a p a c i t y , he has p r i m a r i l y worked as a l a b o r e r and a 
c a r p e n t e r . We d i s a g r e e . C l a i m a n t t e s t i f i e d t h a t he has worked as a c a r p e n t e r 
f o r a p p r o x i m a t e l y 27 y e a r s . I n a d d i t i o n , c l a i m a n t concedes t h a t he has a l s o 
worked as a s u p e r v i s o r i n t h e i n d u s t r y . A c c o r d i n g l y , we agree t h a t c l a i m a n t ' s 
h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f h e a r i n g was 7 as a c a r p e n 
t e r (DOT 860.381-022). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s a 1. 
Former OAR 4 3 6 - 3 5 - 3 0 0 ( 4 ) . 

C l a i m a n t argues t h a t he has no s p e c i f i c t r a i n i n g o t h e r t h a n as a c a r p e n t e r , 
w h i c h i s a j o b he i s no l o n g e r capable o f p e r f o r m i n g . The " s t a n d a r d s , " however, 
do n o t d i s t i n g u i s h between t r a i n i n g i n j o b s which c l a i m a n t i s c u r r e n t l y c a p a b l e 
o f p e r f o r m i n g and t h o s e he can no l o n g e r p e r f o r m . Competence i n a " s p e c i f i c 
v o c a t i o n a l p u r s u i t " under forme r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f 
t r a i n i n g on o r o f f - t h e - j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . We 
c o n c l u d e t h a t c l a i m a n t ' s 27 y e a r s o f e x p e r i e n c e as a l a b o r e r , c a r p e n t e r and 
s u p e r v i s o r d e m o n s t r a t e t h a t he has a c q u i r e d s u f f i c i e n t e x p e r i e n c e and t r a i n i n g 
t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . T h e r e f o r e , t h e a p p r o p r i a t e 
t r a i n i n g v a l u e i s 0. Former OAR 436-35-300(5). 

As a r e s u l t o f h i s i n j u r y , c l a i m a n t i s n o t w o r k i n g and no employment has 
been o f f e r e d . He i s c a p a b l e o f : o c c a s i o n a l l y l i f t i n g up t o 14 pounds, f r e 
q u e n t l y l i f t i n g up t o 10 pounds, and c o n s t a n t l y l i f t i n g up t o 5 pounds. C l a i m 
a n t ' s l i f t i n g c a p a c i t y p l a c e s him between t h e c a t e g o r i e s o f s e d e n t a r y (8) and 
l i g h t (4) f o r an average v a l u e o f 6. Former OAR 436-35-310(4). However, be
cause c l a i m a n t has l i m i t e d a b i l i t i e s t o s i t and s t a n d , t h e a d a p t a b i l i t y v a l u e i s 
t h e average o f 6 and 8 ( t h e v a l u e f o r t h e n e x t lower c a t e g o r y ) . See f o r m e r OAR 
4 3 6 - 3 5 - 3 1 0 ( 4 ) ; Jesse D. S t a r r , 43 Van N a t t a 474 ( 1 9 9 1 ) . A c c o r d i n g l y , we con
c l u d e t h a t c l a i m a n t i s e n t i t l e d t o an a d a p t a b i l i t y v a l u e o f 7. 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has undergone two 
d i s c e c t o m i e s . For each d i s c e c t o m y , c l a i m a n t i s e n t i t l e d t o an i m p a i r m e n t v a l u e 
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o f 4 p e r c e n t . Former OAR 436-35-350(2). C l a i m a n t ' s t o t a l v a l u e f o r s u r g i c a l 
p r o c e d u r e s , t h e r e f o r e , e q u a l s 8 p e r c e n t . 

C l a i m a n t contends t h a t he i s a l s o e n t i t l e d t o imp a i r m e n t v a l u e s f o r unoper-
a t e d d i s c b u l g e s a t L3-4, L4-5 and L5-S1. However, t h e i n s u r e r argues t h a t t h e 
b u l g e s a r e e i t h e r u n v e r i f i e d o r have n o t been r e l a t e d t o t h e compensable i n j u r y . 
We a g r e e . 

Dr. Franks o p i n e d t h a t c l a i m a n t ' s L5-S1 d i s c b u l g e was n o t r e l a t e d t o t h e 
August 3 1 , 1988 i n j u r y . (Ex. 4 4 ) . Dr. Franks f e l t t h a t t h e r e " m i g h t " be a 
l a t e r a l b u l g i n g d i s c component on t h e l e f t a t L4-5. (Ex. 5 5 ) . Dr. B e r k e l e y 
n o t e d t h a t an October 1989 MRI showed " s u g g e s t i o n o f s t i l l a p e r s i s t i n g c e n t r a l 
d i s c b u l g e a t L4-5." He r e p o r t e d t h a t , " ( a ) t L5-S1 t h e r e appears t o be a s m a l l 
c e n t r a l d i s c p r o t r u s i o n . " However, Dr. B e r k e l e y d i d n o t l i s t d i s c b u l g e s a t L3-
4 and L4-5 under c l a i m a n t ' s p r e s e n t p a t h o l o g y . A d d i t i o n a l l y , he d i d n e t r e l a t e 
any d i s c b u l g e s t o c l a i m a n t ' s compensable i n j u r y . A c c o r d i n g l y , we d e c l i n e t o 
award an im p a i r m e n t v a l u e f o r c l a i m a n t ' s u n o p e r a t e d d i s c b u l g e s . 

As a r e s u l t o f h i s i n j u r y , c l a i m a n t has l o s t range o f m o t i o n i n t h e lumbar 
a r e a . For l o s s o f f l e x i o n i n t h e t h o r a c o l u m b a r r e g i o n ( f r o m 90 degrees t o 45 
d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 4.5 p e r c e n t . Former 
OAR 436-35 - 3 6 0 ( 6 ) . For l o s s o f e x t e n s i o n i n t h e t h o r a c o l u m b a r r e g i o n ( f r o m 30 
degrees t o 20 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an im p a i r m e n t v a l u e o f 1 p e r 
c e n t . Former OAR 436-35-360(7). For l o s s o f f l e x i o n t o b o t h l e f t and r i g h t 
( f r o m 30 degrees t o 20 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 
2 p e r c e n t each, f o r a t o t a l o f 4 p e r c e n t . Former OAR 436-35 - 3 6 0 ( 8 ) . The v a l u e s 
f o r l o s t range o f m o t i o n i n c l a i m a n t ' s s p i n e a r e added ( n o t combined) t o o b t a i n 
a s i n g l e v a l u e . Former OAR 436-35-360(10). I n t h i s case, t h e sum o f t h e 
i m p a i r m e n t v a l u e s f o r l o s t s p i n a l m o t i o n i s 9.5. 

C l a i m a n t c o n t e n d s , and t h e i n s u r e r concedes, t h a t he i s e n t i t l e d t o an 
i m p a i r m e n t v a l u e o f 5 p e r c e n t f o r h i s c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use 
o f t h e low back. We agree t h a t c l a i m a n t i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 5 
p e r c e n t f o r h i s c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use. Former OAR 436-35-
3 2 0 ( 4 ) . 

To a r r i v e a t a t o t a l impairment f i n d i n g , c l a i m a n t ' s v a l u e s f o r s u r g e r i e s 
( 8 ) , a r e combined w i t h t h e t o t a l impairment v a l u e f o r l o s t range o f m o t i o n 
( 9 . 5 ) , and l o s s o f r e p e t i t i v e use ( 5 ) . C l a i m a n t ' s t o t a l i m p a i r m e n t v a l u e , 
t h e r e f o r e , i s 20.9. 

Having d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent d i s 
a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m a n t ' s 
age v a l u e , 1 , i s added t o h i s e d u c a t i o n v a l u e , 1, t h e sum i s 2. When t h a t v a l u e 
i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 7, t h e p r o d u c t i s 14. When t h a t 
v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 20.9, t h e r e s u l t i s 34.9 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . That v a l u e i s rounded t o t h e n e x t 
h i g h e r whole p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s 
a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 35 p e r c e n t . 

E x t e n t o f s c h e d u l e d permanent d i s a b i l i t y 

C l a i m a n t contends t h a t he i s e n t i t l e d t o an award o f s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f h i s lower e x t r e m i t i e s . The i n s u r e r 
agrees t h a t c l a i m a n t i s e n t i t l e d t o an award o f 5 p e r c e n t each f o r a c h r o n i c 
c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s l e f t and r i g h t l o w e r e x t r e m i t i e s . 

C l a i m a n t argues t h a t he i s a l s o e n t i t l e d t o an award f o r l o s s o f s t r e n g t h 
i n t h e l e f t l e g , as Dr. S t e i n h a u e r ' s r e p o r t o f June 1990 i n d i c a t e s t h a t 
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c l a i m a n t ' s " ( l ) e f t l e g s t r e n g t h was 4/5 compared t o normal on t h e r i g h t s i d e . " 
We d i s a g r e e . C l a i m a n t ' s t r e a t i n g d o c t o r , Dr. Franks, r e p o r t e d on J u l y 6, 1990, 
t h a t c l a i m a n t s t i l l l i m p e d , however, Dr. Franks concl u d e d t h a t t h e r e was "no 
weakness." (Ex. 4 0 ) . We conclu d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t he i s 
e n t i t l e d t o an award f o r permanent l o s s o f s t r e n g t h i n t h e l e f t l o w e r e x t r e m i t y . 

C l a i m a n t ' s t o t a l s c h e d u l e d award, t h e r e f o r e , i s 5 p e r c e n t each f o r l o s s o f 
use o r f u n c t i o n o f t h e l e f t and r i g h t lower e x t r e m i t i e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 23, 1991 i s r e v e r s e d . The i n s u r e r ' s 
a g g r a v a t i o n d e n i a l i s u p h e l d . The January 2, 1990 D e t e r m i n a t i o n Order i s r e i n 
s t a t e d and m o d i f i e d . I n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award o f 29 p e r c e n t 
(92.8 d egrees) unscheduled permanent d i s a b i l i t y , c l a i m a n t i s awarded 6 p e r c e n t 
(19.2 d e g r e e s ) , f o r a t o t a l award t o d a t e o f 35 p e r c e n t (112 degrees) unsched
u l e d permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n . C l a i m a n t i s a l s o awarded 
5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use o r f u n c 
t i o n o f t h e l e f t l e g and 5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y 
f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g . C l a i m a n t ' s a t t o r n e y i s awarded 25 
p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed 
$3,800. 

October 29, 1991 C i t e as 43 Van N a t t a 2426 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
VICTOR T. WITHAM, Claimant 

WCB Case No. 90-06441 
ORDER ON REVIEW 

Ackerman, e t a l . , C l aimant A t t o r n e y s 
Jaqua, Wheatley, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r t h a t : (1) i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r a b i l a t e r a l f o r e a r m c o n d i 
t i o n f r o m 5 p e r c e n t (7.5 degrees) f o r t h e l e f t f o r e a r m , as awarded by a D e t e r m i 
n a t i o n O r d e r , t o 53 p e r c e n t (79.5 degrees) f o r t h e l e f t f o r e a r m and 8 p e r c e n t 
(12 d e g r e e s ) f o r t h e r i g h t f o r e a r m ; and (2) awarded t e m p o r a r y p a r t i a l d i s a b i l i t y 
f r o m September 2 1 , 1989 t h r o u g h February 8, 1990. Cl a i m a n t c r o s s - r e q u e s t s r e 
vie w on: (1) t h e Refer e e ' s o r d e r t h a t i n c r e a s e d c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y award f o r t h e l e f t f o r e a r m ; (2) e n t i t l e m e n t t o sc h e d u l e d permanent 
d i s a b i l i t y p a i d a t t h e award r a t e o f $305 per degree; (3) e n t i t l e m e n t t o i n t e r 
e s t on t h e compensation due pending appeal o f t h e Referee's o r d e r ; and 
(4) e n t i t l e m e n t t o an assessed a t t o r n e y f e e under ORS 656.382(2) f o r s e r v i c e s on 
r e v i e w . On r e v i e w , t h e i s s u e s a r e e x t e n t o f scheduled permanent d i s a b i l i t y , 
t e m p o r a r y d i s a b i l i t y , i n t e r e s t , award r a t e and a t t o r n e y f e e s . We a f f i r m i n 
p a r t , and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as supplemented. 

By s t i p u l a t i o n d a t e d January 9, 1990 t h e i n s u r e r a c c e p t e d t h e f o l l o w i n g 
c o n d i t i o n s : ( 1 ) b i l a t e r a l c a r p a l t u n n e l syndrome; and (2) h y p o t h e n a r hammer 
syndrome and i n d u s t r i a l w h i t e f i n g e r d i s e a s e i n v o l v i n g t h e u l n a r and r a d i a l 
a r t e r i e s and d i g i t a l a r t e r i e s i n t h e l e f t upper e x t r e m i t y . 
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E x t e n t o f permanent d i s a b i l i t y 

The R e feree c o n c l u d e d t h a t c l a i m a n t s u s t a i n e d 53 p e r c e n t permanent d i s a b i l 
i t y i n t h e l e f t f o r e a r m , and 8 p e r c e n t impairment i n t h e r i g h t f o r e a r m . We mod
i f y t h e l e f t f o r e a r m award. 

The i n s u r e r contends t h a t t h e Referee e r r e d by i n c l u d i n g c l a i m a n t ' s a l l e g e d 
p r e e x i s t i n g hand and arm d i s a b i l i t i e s i n e v a l u a t i n g t h e e x t e n t o f permanent d i s 
a b i l i t y due t o t h e compensable i n j u r y . Thus, t h e i n s u r e r r e a s o n s , i t was i n c o r 
r e c t f o r t h e Referee t o assume, and t o a c c o r d i n g l y r a t e , c l a i m a n t ' s d i s a b i l i t y 
based on "normalcy" o f c l a i m a n t ' s f o r e a r m anatomy w i t h o u t t a k i n g i n t o account 
p r e e x i s t i n g i m p a i r m e n t . 

As a p r e l i m i n a r y m a t t e r , we b e g i n by n o t i n g t h a t t h e i n s u r e r , by s t i p u l a 
t i o n , a c c e p t e d c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome, and hy p o t h e n a r 
hammer syndrome and i n d u s t r i a l w h i t e f i n g e r d i s e a s e i n v o l v i n g t h e u l n a r and 
r a d i a l a r t e r i e s and d i g i t a l a r t e r i e s i n t h e l e f t upper e x t r e m i t y . However, t h a t 
does n o t end t h e i n q u i r y . The c r i t e r i a f o r r a t i n g o f d i s a b i l i t y s h a l l be t h e 
permanent l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o t h e compensable 
i n j u r y . See ORS 656.214( 2 ) . Thus, we de t e r m i n e t o what e x t e n t c l a i m a n t ' s im
p a i r m e n t i s due t o t h e compensable c o n d i t i o n . 

A l t h o u g h c l a i m a n t t e s t i f i e d t h a t he had e x p e r i e n c e d some t r o u b l e w i t h h i s 
hands i n t h e p a s t , t h e m e d i c a l r e c o r d does n o t r e v e a l t h e n a t u r e o f t h e s e p r o b 
lems. We f i n d t h a t t h e m e d i c a l r e c o r d does n o t i n d i c a t e t h a t a p r e e x i s t i n g con
d i t i o n i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t i m p a i r m e n t . R a t h e r , t h e m e d i c a l 
e v i d e n c e i n d i c a t e s t h a t t h e converse i s more a c c u r a t e . C l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , Dr. T e a l , has op i n e d t h a t w o r k - r e l a t e d employment i s t h e major con
t r i b u t i n g cause o f her c o n d i t i o n . He opin e s no o t h e r c a u s a l f a c t o r r e s p o n s i b l e 
f o r c l a i m a n t ' s e x i s t i n g i m p a i r m e n t . T h e r e f o r e , we co n c l u d e t h a t c l a i m a n t ' s c u r 
r e n t i m p a i r m e n t i s due t o t h e compensable c o n d i t i o n . 

The p a r t i e s do n o t d i s p u t e t h e Referee's i m p a i r m e n t f i n d i n g s r e g a r d i n g 
r ange o f m o t i o n , p r o t e c t i v e s e n s a t i o n , g r i p s t r e n g t h and v a s c u l a r d i s e a s e . Nor 
do t h e p a r t i e s d i s p u t e t h e body p a r t t o be r a t e d , t h e f o r e a r m . A c c o r d i n g l y , we 
adopt t h o s e a s p e c t s o f t h e Referee's o r d e r . 

C l a i m a n t contends t h a t he i s e n t i t l e d t o an a d d i t i o n a l 5 p e r c e n t f o r t h e 
l e f t f o r e a r m f o r a c h r o n i c c o n d i t i o n . An award o f 5 p e r c e n t i m p a i r m e n t f o r a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f a body p a r t i s a v a i l a b l e whether o r 
n o t a c l a i m a n t i s e n t i t l e d t o impairment v a l u e s f o r any o t h e r c o n d i t i o n s o r r e 
s t r i c t i o n s . See L a r r y L. McDouqal, 42 Van N a t t a 1544, 1547 ( 1 9 9 0 ) . 

C l a i m a n t t e s t i f i e d t h a t h i s a b i l i t y t o d r i v e a c a r f o r any p e r i o d o f t i m e 
e x c e e d i n g 30 m i n u t e s caused h i s hands t o go numb and s w e l l i n g t o ensue. C l a i m 
a n t a l s o e x p e r i e n c e s t h i s " s w e l l i n g " s e n s a t i o n w i t h t h e use o f t o o l s and o t h e r 
forms o f p h y s i c a l l a b o r . I n a d d i t i o n , he can n o t open a t w i s t b o t t l e , and i t 
i s d i f f i c u l t t o l i f t up l a r g e items w i t h h i s f i n g e r s . The m e d i c a l r e c o r d sup
p o r t s c l a i m a n t ' s t e s t i m o n y . Dr. Te a l o p i n e d t h a t d e s p i t e t h e s u r g e r y , c l a i m a n t 
was a t h i g h r i s k o f r e c u r r e n c e u n l e s s he l i m i t e d r e p e t i t i v e use o f h i s hands. 
He b e l i e v e d c l a i m a n t was l i m i t e d from r u n n i n g v i b r a t o r y machinery o r any j o b 
t h a t i n v o l v e d r e p e t i t i v e heavy g r i p p i n g o r w r i s t m a n i p u l a t i o n . (Ex. 5 2 - 1 ) . 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t s u f f e r s from a c h r o n i c c o n d i t i o n e n t i t l i n g 
him t o an i n c r e a s e d award o f 5 p e r c e n t f o r t h e l e f t f o r e a r m . 
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Temporary d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t t h e i n s u r e r was r e q u i r e d t o pay t e m p o r a r y p a r 
t i a l d i s a b i l i t y . We agree, and adopt t h e Referee's c o n c l u s i o n s and o p i n i o n . 

Rate o f permanent d i s a b i l i t y and I n t e r e s t 

I n h i s b r i e f , c l a i m a n t r e q u e s t s t h a t h i s e n t i t l e m e n t t o sc h e d u l e d permanent 
d i s a b i l i t y be p a i d a t t h e r a t e o f $305 per degree. The i n s u r e r contends t h a t we 
s h o u l d n o t d e c i d e t h i s i s s u e as t h e i s s u e was n o t r a i s e d a t h e a r i n g . Secondly, 
c l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o i n t e r e s t on t h e compensation due f o r 
t e m p o r a r y and permanent d i s a b i l i t y s t a y e d pending a p p e a l . Both o f t h e s e i s s u e s 
i n v o l v e c l a i m s p r o c e s s i n g m a t t e r s which may r e s u l t i n j u s t i c i a b l e c o n t r o v e r s i e s 
i n t h e f u t u r e , b u t w h i c h a r e n o t r i p e f o r r e v i e w i n t h i s p r o c e e d i n g . A c c o r d 
i n g l y , we d e c l i n e t o address t h e s e i s s u e s . 

Assessed a t t o r n e y f e e s 

Inasmuch as we have fou n d t h a t c l a i m a n t ' s compensation s h o u l d n o t be d i s 
a l l o w e d o r re d u c e d , he i s e n t i t l e d t o an assessed f e e . See ORS 6 5 6 . 3 8 2 ( 2 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t a re a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e permanent and t e m p o r a r y d i s a b i l i t y 
i s s u e s i s $900, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e s , t h e t i m e d e v o t e d t o t h e 
i s s u e s as r e p r e s e n t e d by c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f s e r v i c e s and a p p e l 
l a t e b r i e f , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 14, 1990 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . I n a d d i t i o n t o t h e 53 p e r c e n t (79.5 degrees) s c h e d u l e d permanent 
d i s a b i l i t y awarded f o r t h e l e f t f o r e a r m by t h e Referee's o r d e r , c l a i m a n t i s 
awarded an a d d i t i o n a l 5 p e r c e n t (7.5 degrees) f o r a t o t a l o f 58 p e r c e n t (87 p e r 
c e n t ) permanent d i s a b i l i t y f o r t h e l e f t f o r e a r m . C l a i m a n t ' s a t t o r n e y i s awarded 
25 p e r c e n t s c h e d u l e d o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r . How
ev e r , t h e t o t a l approved a t t o r n e y fees awarded by t h e Referee and Board o r d e r s 
s h a l l n o t exceed $3,800. For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded 
an assessed f e e o f $900, p a y a b l e by t h e i n s u r e r . The remainder o f t h e R e f e r e e ' s 
o r d e r i s a f f i r m e d . 

October 30, 1991 C i t e as 43 Van N a t t a 2428 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MONA ALLISON, Claimant 
WCB Case No. Cl-02179 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Ronald A. Fontana, Claimant A t t o r n e y 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

On O c t o b e r 17, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement (CDA) i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n 
c o n s i d e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s 
t o f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e com
pe n s a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 
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E n t i t l e m e n t t o an a t t o r n e y f e e i n c o n n e c t i o n w i t h a CDA i s e x p r e s s l y sub
j e c t t o OAR 438-15-052. When a c l a i m d i s p o s i t i o n agreement i s approved under 
t h e p r o v i s i o n s o f ORS 656.236 and OAR 438-09-020, an a t t o r n e y f e e may be 
a pproved by t h e Board i n an amount up t o 25 p e r c e n t o f t h e f i r s t $12,500 o f t h e 
agreement proceeds p l u s 10 p e r c e n t o f any amount o f proceeds i n excess o f 
$12,500. See OAR 438-15-052(1). Under e x t r a o r d i n a r y c i r c u m s t a n c e s , a f e e may 
be approved i n excess o f t h e s t r i c t u r e s o f OAR 438-15-052. I d . 

Here, t h e a t t o r n e y f e e exceeds t h e amount a l l o w e d under OAR 438-15-052. 
S p e c i f i c a l l y , t h e agreement p r o v i d e s t h a t t h e i n s u r e r w i l l pay c l a i m a n t a t o t a l 
o f $28,000 w i t h $6,000 o f t h a t amount as an a t t o r n e y f e e . A l t h o u g h c l a i m a n t ' s 
a t t o r n e y n o t e s t h a t " t h e f e e r e q u e s t e d i s o n l y $825.00 i n excess" o f t h e r e g u l a 
t o r y p r o v i s i o n s , based on our c a l c u l a t i o n s , t h e proposed a t t o r n e y f e e exceeds 
t h e s t r i c t u r e s o f OAR 438-15-052 by $1,325. 

C l a i m a n t ' s c o u n s e l r e q u e s t s we approve t h e $4,675 a t t o r n e y f e e . I n s u p p o r t 
o f t h i s r e q u e s t , c o u n s e l asks t h a t we t a k e i n t o c o n s i d e r a t i o n t h a t t h i s i s a 
v e r y complex c l a i m , w i t h complex m e d i c a l and l e g a l i s s u e s . T h e r e f o r e , he r e 
q u e s t s an a t t o r n e y f e e i n excess o f t h e amount a u t h o r i z e d under OAR 438-15-052 
based upon e x t r a o r d i n a r y c i r c u m s t a n c e s . 

A c c o r d i n g l y , we c o n s i d e r t h e p a r t i c u l a r e x t r a o r d i n a r y c i r c u m s t a n c e s p r o f 
f e r e d by c o u n s e l i n s u p p o r t o f t h e f e e . Counsel contends t h a t t h e f e e i s appro
p r i a t e due t o t h e f a c t t h i s c l a i m has been ongoing and a c t i v e l y l i t i g a t e d s i n c e 
1984, t h a t he was i n s t r u m e n t a l i n g a i n i n g acceptance o f an a g g r a v a t i o n c l a i m , 
t h a t he has been p r a c t i c i n g law f o r f i f t e e n y e a r s , and t h a t a s i g n i f i c a n t number 
o f h i s cases a r e w o r k e r s ' compensation r e l a t e d . 

The c i r c u m s t a n c e s c i t e d as e x t r a o r d i n a r y are f o r p r i o r l e g a l s e r v i c e s i n 
c o n n e c t i o n w i t h l i t i g a t i o n and acceptance o f an a g g r a v a t i o n c l a i m , o r concern 
c o u n s e l ' s q u a l i f i c a t i o n s and e x p e r i e n c e i n g e n e r a l . They a r e n o t r e l a t e d t o t h e 
o b t a i n i n g o r f o r m u l a t i o n o f t h e proposed c l a i m d i s p o s i t i o n agreement. There
f o r e , we f i n d t h e e x t r a o r d i n a r y c i r c u m s t a n c e s c i t e d by c o u n s e l a r e i n s u f f i c i e n t 
t o j u s t i f y a l a r g e r f e e . 

C o n s e q u e n t l y , we f i n d t h e agreement i s u n reasonable as a m a t t e r o f law. 
See ORS 6 5 6 . 2 3 6 ( 2 ) ; L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . A c c o r d 
i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . See 
ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t was 
s t a y e d by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and 
( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d p r o c e d u r e s , t h e p a r t i e s may submit a r e v i s e d agree
ment f o r o u r c o n s i d e r a t i o n . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WALDEN J . BEEBE, Claimant 

WCB Case No. 90-18757 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r w h i c h : (1) d e c l i n e d t o 
r e q u i r e t h e i n s u r e r t o pay c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s awarded 
by an e a r l i e r R e f e r e e ' s o r d e r , on t h e ground t h a t payment o f t h e b e n e f i t s was 
s t a y e d p e n d i n g r e v i e w by t h e Board; and (2) d e c l i n e d t o assess p e n a l t i e s and 
a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable r e f u s a l t o pay t h e bene
f i t s . On r e v i e w , t h e i s s u e s a r e s t a y o f compensation pe n d i n g Board r e v i e w , 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t o r i g i n a l l y s u f f e r e d a compensable low back i n j u r y w h i l e w o r k i n g 
f o r EBI's i n s u r e d on March 1, 1986. The c l a i m was c l o s e d by t h e i n s u r e r on 
September 17, 1986. 

I n September 1989, c l a i m a n t l e f t work and f i l e d an a g g r a v a t i o n c l a i m w i t h 
EBI. EBI d e n i e d r e s p o n s i b i l i t y f o r t h e a g g r a v a t i o n c l a i m on December 6, 1989, 
and d i s c o n t i n u e d payment o f i n t e r i m compensation b e n e f i t s a t t h a t t i m e . EBI 
d e n i e d c o m p e n s a b i l i t y and r e s p o n s i b i l i t y on A p r i l 10, 1990. 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g EBI's d e n i a l s , as w e l l as t h e 
d e n i a l s o f o t h e r i n s u r e r s (WCB Case No. 90-12292). A h e a r i n g was h e l d on August 
9, 1990 t o c o n s i d e r t h e r e s p o n s i b i l i t y and c o m p e n s a b i l i t y i s s u e s r e l a t i n g t o 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . An August 3 1 , 1990 O p i n i o n and Order s e t a s i d e 
EBI's d e n i a l s o f r e s p o n s i b i l i t y and c o m p e n s a b i l i t y and remanded t h e a g g r a v a t i o n 
c l a i m t o EBI f o r acceptance and p r o c e s s i n g a c c o r d i n g t o law. 

Upon r e c e i p t o f t h e August 3 1 , 1990 O p i n i o n and Order, EBI i n s t i t u t e d pay
ment o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s from August 3 1 , 1990 and c o n t i n u i n g . 
EBI d i d n o t pay t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r any p e r i o d p r i o r t o 
August 3 1 , 1990. 

On September 14, 1990, EBI m a i l e d , by f i r s t c l a s s m a i l , a Request f o r Board 
Review o f t h e August 3 1 , 1990 O p i n i o n and Order. The Board acknowledged i t s r e 
c e i p t o f t h e r e q u e s t on September 19, 1990. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t t h e f i l i n g by t h e i n s u r e r o f i t s r e q u e s t f o r 
Board r e v i e w o f t h e August 3 1 , 1990 O p i n i o n and Order s t a y e d t h e payment o f t h e 
te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s awarded by t h a t o r d e r f o r t h e p e r i o d f r o m 
December 6, 1989 t h r o u g h August 30, 1990, because t h e i n s u r e r f i l e d t h e r e q u e s t 
w i t h i n 14 days a f t e r t h e o r d e r i s s u e d . A l t h o u g h we agree t h a t payment o f t h e 
compensation was s t a y e d , we d i s a g r e e w i t h t h e Referee's a n a l y s i s , and o f f e r t h e 
f o l l o w i n g comment. 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i 
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
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a c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, 
n e i t h e r p a r t y contends t h a t a p p l i c a t i o n o f t h e 1990 amendments w i l l produce an 
ab s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e work
e r s ' compensation law. I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , 
t h i s case i s a n a l y z e d under t h e Workers' Compensation A c t as amended, e f f e c t i v e 
J u l y 1, 1990. 

As amended, ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) ( A ) p r o v i d e s t h a t t h e " [ f j i l i n g by an ... i n 
s u r e r o f a ... r e q u e s t f o r board r e v i e w s t a y s payment o f t h e compensation 
a p p e a l e d , " e x c e p t f o r " [ t ] e m p o r a r y d i s a b i l i t y b e n e f i t s t h a t a c c r u e f r o m t h e dat e 
o f t h e o r d e r appealed from u n t i l c l o s u r e under ORS 656.268, o r u n t i l t h e o r d e r 
a p p e a l e d f r o m i s i t s e l f r e v e r s e d , whichever event f i r s t o c c u r s . " I n t h e p r e s e n t 
case, b o t h p a r t i e s agree t h a t t h i s s t a t u t e d i d n o t s t a y payment o f t h e temporary 
t o t a l d i s a b i l i t y b e n e f i t s t h a t accrued from August 3 1 , 1990, t h e d a t e o f t h e 
p r i o r r e f e r e e ' s o r d e r ; and i t i s a l s o u n d i s p u t e d t h a t t h e i n s u r e r p r o m p t l y com
menced payment o f t h o s e b e n e f i t s . 

The i s s u e here concerns t h e temporary t o t a l d i s a b i l i t y b e n e f i t s t h a t 
a c c r u e d f r o m December 6, 1989, t h e dat e o f t h e i n s u r e r ' s d e n i a l , t h r o u g h August 
30, 1990. Based on ORS 656.262(4) and former OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) , t h e Referee 
c o n c l u d e d t h a t t h e i n s u r e r was o b l i g a t e d t o pay t h o s e b e n e f i t s , u n l e s s i t had 
f i l e d i t s r e q u e s t f o r r e v i e w w i t h i n 14 days o f t h e August 3 1 , 1990 O p i n i o n and 
Order, i . e . , by September 14, 1990. The Referee f o u n d , and we agree, t h a t t h e 
i n s u r e r d i d f i l e t h e r e q u e s t f o r r e v i e w w i t h i n 14 days, as t h e c e r t i f i c a t e o f 
m a i l i n g a t t a c h e d t o t h e r e q u e s t a v e r s . We co n c l u d e , however, t h a t t h e Referee's 
r e l i a n c e on ORS 656.262(4) and former OAR 436-60-150(3)(e) was m i s p l a c e d . 

The t i m e f o r f i l i n g a r e q u e s t f o r Board r e v i e w o f a Refer e e ' s o r d e r i s gov
e r n e d by ORS 65 6 . 2 8 9 ( 3 ) , which p r o v i d e s t h a t t h e Referee's " o r d e r i s f i n a l un
l e s s , w i t h i n 30 days a f t e r t h e dat e on which a copy o f t h e o r d e r i s m a i l e d t o 
t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s a r e v i e w by t h e Board under ORS 
656.295." I n o t h e r words, a Referee's o r d e r i s n o t a f i n a l o r d e r , i f a t any 
t i m e w i t h i n 30 days f r o m i t s i s s u a n c e , a r e q u e s t f o r r e v i e w i s f i l e d . By v i r t u e 
o f amended ORS 656.313, t h e f i l i n g by t h e i n s u r e r s t a y s t h e payment o f t h e com
p e n s a t i o n appealed w i t h o u t any l i m i t a t i o n o r e x c e p t i o n as t o when, w i t h i n t h e 
30-day f i l i n g p e r i o d , t h e i n s u r e r ' s appeal i s f i l e d . 

ORS 656.262(4) does n o t p r o v i d e o t h e r w i s e . Indeed, t h i s s t a t u t e i s inappo
s i t e . I t e s t a b l i s h e s t i m e l i n e s f o r payment o f compensation t h a t i s due. Here, 
t h e compensation a t i s s u e was s t a y e d p u r s u a n t t o ORS 656.313 because t h e i n s u r e r 
t i m e l y r e q u e s t e d Board r e v i e w o f t h e r e f e r e e ' s o r d e r . Thus, t h e compensation 
was n o t due, and ORS 656.262(4) does n o t a p p l y . 

We r e c o g n i z e t h a t f o r m e r OAR 436-60-150(3)(e) p r o v i d e d t h a t t i m e l y payment 
o f t e m p o r a r y d i s a b i l i t y b e n e f i t s i s made when p a i d no l a t e r t h a n t h e 1 4 t h day 
a f t e r t h e d a t e o f any l i t i g a t i o n o r d e r which o r d e r s t e m p o r a r y d i s a b i l i t y . When 
t h a t r u l e was p r o m u l g a t e d , however, ORS 656.313 e x p r e s s l y p r o v i d e d t h a t payment 
o f compensation was n o t s t a y e d pending an i n s u r e r ' s a p p e a l . Thus, t h e r u l e was 
c o n s i s t e n t w i t h t h e s t a t u t e s as t h e y e x i s t e d a t t h e t i m e o f i t s p r o m u l g a t i o n . 
Under amended ORS 656.313, payment o f compensation i s s t a y e d upon f i l i n g by t h e 
i n s u r e r o f an a p p e a l . I n t h e event t h a t t h e r e i s a c o n f l i c t between t h e admin
i s t r a t i v e r u l e and t h e s t a t u t e , as amended, i t i s t h e s t a t u t e r a t h e r t h a n t h e 
r u l e w h i c h c o n t r o l s . Forney v. Western S t a t e s Plywood, 66 Or App 155 (1983) 

S i n c e we c o n c l u d e t h a t payment o f t h e compensation a t i s s u e was s t a y e d 
under ORS 656.313, t h e i n s u r e r d i d n o t a c t un r e a s o n a b l y by w i t h h o l d i n g payment 
o f t h e compensation p u r s u a n t t o law. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d January 15, 1991 i s a f f i r m e d . 

O c tober 30, 1991 C i t e as 43 Van N a t t a 2432 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LEROY FRANK, Claimant 
WCB Case No. 90-09297 

ORDER ON RECONSIDERATION 
Max Rae, Claimant A t t o r n e y 

G a r r e t t , e t a l . , Defense A t t o r n e y s 

On Oc t o b e r 25, 1991, we w i t h d r e w our September 26, 1991 o r d e r w h i c h had r e 
v e r s e d a R e f e r e e ' s o r d e r t h a t had s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . We t o o k t h i s a c t i o n t o r e t a i n 
j u r i s d i c t i o n t o c o n s i d e r t h e p a r t i e s ' D i s p u t e d Claim S e t t l e m e n t . The s e t t l e m e n t 
i s d e s i g n e d t o r e s o l v e a l l i s s u e s r a i s e d o r r a i s a b l e i n t h i s m a t t e r , i n l i e u o f 
a l l p r i o r o r d e r s . S p e c i f i c a l l y , t h e p a r t i e s agree t h a t t h e i n s u r e r ' s d e n i a l 
" s h a l l f o r e v e r r e m a i n i n f u l l f o r c e and e f f e c t . " I n a d d i t i o n , t h e p a r t i e s con
c u r t h a t t h i s m a t t e r s h a l l be d i s m i s s e d w i t h p r e j u d i c e . 

We have approved t h e p a r t i e s ' agreement, t h e r e b y f u l l y and f i n a l l y r e s o l v 
i n g t h i s m a t t e r , i n l i e u o f a l l p r i o r o r d e r s . A c c o r d i n g l y , t h e r e q u e s t f o r r e 
v i e w i s d i s m i s s e d w i t h p r e j u d i c e . 

IT IS SO ORDERED. 

October 30, 1991 C i t e as 43 Van N a t t a 2432 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KIMBERLY S. KAELIN, A p p l i c a n t 

WCB Case No. CV-91009 
CRIME VICTIM COMPENSATION ORDER OF REMAND 

D e p a o l i s , Evans, e t a l . , A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board p u r s u a n t t o a p p l i c a n t ' s r e q u e s t f o r r e v i e w 
c o n c e r n i n g t h e Department o f J u s t i c e ' s F i n d i n g s o f F a c t , C o n c l u s i o n s and Order 
on R e c o n s i d e r a t i o n d a t e d March 19, 1991. By i t s o r d e r , t h e Department d e n i e d 
compensation t o a p p l i c a n t under t h e Compensation o f Crime V i c t i m s A c t . (ORS 
Chapter 1 4 7 ) . 

F o l l o w i n g o u r r e c e i p t o f t h e r e q u e s t f o r Board r e v i e w , a p p l i c a n t was ad
v i s e d t h a t she was e n t i t l e d t o p r e s e n t her case t o a h e a r i n g o f f i c e r . To e x e r 
c i s e h er r i g h t t o a h e a r i n g , a p p l i c a n t was i n s t r u c t e d t o n o t i f y t h e Board w i t h i n 
15 days f r o m t h e d a t e t h e Department m a i l e d her a copy o f i t s r e c o r d . The 
Department m a i l e d a copy o f i t s r e c o r d t o a p p l i c a n t on May 2 1 , 1991. A p p l i c a n t 
has r e q u e s t e d t h a t t h i s case be c o n s i d e r e d based on t h e r e c o r d and h e r w r i t t e n 
argument. See OAR 438-82-030(2). 

A p p l i c a n t has i n c l u d e d w i t h her w r i t t e n argument s e v e r a l documents w h i c h 
a r e n o t c o n t a i n e d i n t h e r e c o r d s u b m i t t e d by t h e Department. I n f a c t , i n 
response t o a p p l i c a n t ' s s u b m i s s i o n o f t h e s e documents, t h e Department s t a t e s 
t h a t t h e s e m a t e r i a l s "were never p a r t o f [ t h e Department's] f i l e " and t h e 
m a t e r i a l s "were n o t c o n s i d e r e d by t h e Department when i t made i t s d e c i s i o n n o t 
t o a c c e p t t h i s a p p l i c a t i o n . " 
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A p p l i c a n t ' s c l a i m f o r b e n e f i t s stems from i n j u r i e s she s u s t a i n e d as a r e 
s u l t o f rape t h a t o c c u r r e d w h i l e she was p e r f o r m i n g an e x o t i c dance f o r a cus
tomer o f an e s c o r t s e r v i c e t o which she was employed. The m a t e r i a l s i n c l u d e d 
w i t h a p p l i c a n t ' s w r i t t e n argument are as f o l l o w s : (1) documents c o n c e r n i n g t h e 
a s s a i l a n t ' s 1977 c o n v i c t i o n s f o r a s s a u l t w i t h i n t e n t t o commit r a p e and k i d n a p 
p i n g ( A p p l i c a n t ' s E x h i b i t 23-1 t h r o u g h 1 2 ) ; (2) a " S t i p u l a t i o n o f F a c t s Regard
i n g Defense o f G u i l t y Except f o r I n s a n i t y , " w h i c h p e r t a i n e d t o a p p l i c a n t ' s 
a s s a i l a n t ' s r e c o u n t i n g o f t h e e v e n t s which r e s u l t e d i n a p p l i c a n t ' s i n j u r i e s 
( A p p l i c a n t ' s E x h i b i t 12A-1 t h r o u g h 6 ) ; and (3) r e p o r t s o f p s y c h o l o g i c a l and psy
c h i a t r i c e v a l u a t i o n s c o n c e r n i n g a p p l i c a n t ' s a s s a i l a n t ( A p p l i c a n t ' s E x h i b i t A - l 
t h r o u g h 10; E x h i b i t B - l t h r o u g h 4 ) . 

Inasmuch as t h e s e m a t e r i a l s were n o t c o n s i d e r e d by t h e Department i n r e a c h 
i n g i t s d e c i s i o n , t h e Department has r e q u e s t e d t h a t t h e s e m a t e r i a l s be e x c l u d e d 
f r o m o u r c o n s i d e r a t i o n . The Department r e l i e s on ORS 14 7 . 1 5 5 ( 5 ) , w h i c h s t a t e s 
t h a t no e v i d e n c e i s a d m i s s i b l e b e f o r e t h e Board t h a t has no t p r e v i o u s l y been 
c o n s i d e r e d by t h e Department. We agree t h a t we are p r e s e n t l y u n a b l e t o c o n s i d e r 
t h e s e m a t e r i a l s . N e v e r t h e l e s s , we are a l s o empowered t o conduct p r o c e e d i n g s i n 
any manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . I d . 

As d e s c r i b e d above, each o f t h e m a t e r i a l s s u b m i t t e d by a p p l i c a n t has some 
r e l e v a n c e t o her c l a i m f o r b e n e f i t s . I n p a r t i c u l a r , we c o n s i d e r t h e a s s a i l a n t ' s 
s t i p u l a t e d r e n d i t i o n o f t h e a t t a c k (which was developed i n p r e p a r a t i o n f o r t h e 
a s s a i l a n t ' s t r i a l ) and t h e p s y c h o l o g i c a l / p s y c h i a t r i c e v a l u a t i o n s t o be n o t e 
w o r t h y . C o n s i d e r i n g t h e r e l e v a n c e o f t h e s u b m i t t e d m a t e r i a l s t o t h e i s s u e c u r 
r e n t l y on a p p e a l , we conclude t h a t s u b s t a n t i a l j u s t i c e w o u l d be s e r v e d by t h e 
Department's c o n s i d e r a t i o n o f t h e s e m a t e r i a l s . C onsequently, we remand t h i s 
m a t t e r t o t h e Department f o r i t s r e v i e w o f t h e s e s u b m i t t e d m a t e r i a l s . 

I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o emphasize t h a t we a r e i n no way 
p a s s i n g judgment on t h e m e r i t s o f a p p l i c a n t ' s c l a i m f o r b e n e f i t s . R a t h e r , we 
ar e m e r e l y h o l d i n g t h a t , i n t h e i n t e r e s t s o f s u b s t a n t i a l j u s t i c e , t h e aforemen
t i o n e d r e l e v a n t m a t e r i a l s s h o u l d be c o n s i d e r e d by t h e Department b e f o r e i t 
r e aches i t s d e c i s i o n r e g a r d i n g t h e a p p l i c a t i o n f o r b e n e f i t s . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o t h e Department o f J u s t i c e Crime 
V i c t i m s ' Compensation Fund f o r f u r t h e r c o n s i d e r a t i o n o f t h i s r e c o r d , c o n s i s t e n t 
w i t h t h i s o r d e r . The Department i s d i r e c t e d t o r e c o n s i d e r t h i s r e c o r d , i n c l u d 
i n g t h e a f o r e m e n t i o n e d s u b m i t t e d m a t e r i a l s . Should a p p l i c a n t c o n t i n u e t o d i s 
agree w i t h t h e Department's d e c i s i o n f o l l o w i n g i t s r e c o n s i d e r a t i o n o r d e r , she 
may p e t i t i o n t h e Board f o r r e v i e w o f t h e Department's r e c o n s i d e r a t i o n o r d e r . 

I T IS SO ORDERED. 

Octob e r 30, 1991 C i t e as 43 Van N a t t a 2433 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DOLORES N. PETERS, Claimant 

WCB Case Nos. 89-25315 & 89-14076 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee T. Laver e 
Johnson's o r d e r t h a t : (1) s e t a s i d e i t s backup d e n i a l o f c l a i m a n t ' s r i g h t knee 
c o n d i t i o n ; (2) awarded c l a i m a n t ' s c o u n s e l a $4,500 assessed f e e on t h e backup 
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d e n i a l i s s u e ; (3) awarded c l a i m a n t ' s c o u n s e l a p e n a l t y - r e l a t e d a t t o r n e y f e e on 
t h e same i s s u e ; and (4) awarded c l a i m a n t ' s c o u n s e l an assessed f e e f o r p r e v a i l 
i n g a g a i n s t t h e i n s u r e r ' s r e q u e s t t h a t c l a i m a n t ' s permanent d i s a b i l i t y award be 
redu c e d . A d d i t i o n a l l y , c l a i m a n t has f i l e d a m o t i o n t o admit a d d i t i o n a l e v i d e n c e 
n o t i n t h e r e c o r d . On r e v i e w , t h e i s s u e s a r e remand, backup d e n i a l , and p e n a l 
t i e s and a t t o r n e y f e e s . We m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT," w i t h t h e f o l l o w i n g supplementa
t i o n . 

The i n s u r e r d i d n o t f i l e a f o r m a l c r o s s - r e q u e s t f o r h e a r i n g s e e k i n g r e d u c 
t i o n o f c l a i m a n t ' s permanent d i s a b i l i t y award as g r a n t e d by t h e D e t e r m i n a t i o n 
Order. However, a t h e a r i n g , t h e i n s u r e r r e q u e s t e d t h a t t h e R e f e r e e r e d u c e 
c l a i m a n t ' s award on h i s "de novo" r e v i e w o f t h e D e t e r m i n a t i o n Order. The 
Ref e r e e d e c l i n e d t o reduce c l a i m a n t ' s award. 

FINDINGS OF ULTIMATE FACT 

The r e c o r d i s n o t i m p r o p e r l y , i n c o m p l e t e l y o r i n s u f f i c i e n t l y d e v e l o p e d 
w i t h o u t e v i d e n c e c o n c e r n i n g c l a i m a n t ' s c o u n s e l ' s e f f o r t s a t t h e h e a r i n g l e v e l . 

C l a i m a n t ' s c l a i m f o r a r i g h t knee i n j u r y was acce p t e d as n o n d i s a b l i n g on 
J u l y 20, 1988 and as d i s a b l i n g on February 16, 1989. 

C l a i m a n t ' s a l l e g e d m i s r e p r e s e n t a t i o n o f t h e h i s t o r y o f her r i g h t knee con
d i t i o n was n o t m a t e r i a l t o t h e acceptance o f her c l a i m . 

CONCLUSIONS OF LAW AND OPINION 
Remand 

A f t e r t h e h e a r i n g was c l o s e d , c l a i m a n t f i l e d a m o t i o n w i t h t h e Board r e 
q u e s t i n g p e r m i s s i o n t o submit evidence c o n c e r n i n g her c o u n s e l ' s e f f o r t s a t t h e 
h e a r i n g l e v e l . C l a i m a n t s t a t e s t h a t t h e evidence would e s t a b l i s h t h e n a t u r e o f 
t h e s e r v i c e s and t h e t i m e expended on t h e i s s u e o f t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c l a i m . Our r e v i e w i s l i m i t e d t o t h e r e c o r d d e v e l o p e d b e f o r e t h e Ref
e r e e . Because t h e Board has no a u t h o r i t y t o c o n s i d e r e v i d e n c e n o t i n t h e 
r e c o r d , c l a i m a n t ' s r e q u e s t i s i n e f f e c t a r e q u e s t f o r remand. Former OAR 438-
07-025(1) and ( 2 ) ; Judy A. B r i t t o n , 37 Van N a t t a 1262 ( 1 9 8 5 ) . The Board may r e 
mand a case t o t h e Referee i f i t d e t e r m i n e s t h a t a case has been i m p r o p e r l y , i n 
c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y developed. ORS 65 6 . 2 9 5 ( 5 ) . We c o n c l u d e 
t h a t t h e r e c o r d i s a d e q u a t e l y developed and d e c l i n e t o remand t o t h e R e f e r e e t o 
admi t t h i s e v i d e n c e . 

Backup D e n i a l 

We a f f i r m and adopt t h e Referee's o p i n i o n on t h i s i s s u e . 

A t t o r n e y F e e s — B a c k u p D e n i a l 

The R e f e r e e awarded c l a i m a n t ' s c o u n s e l an assessed f e e o f $4,500 f o r h i s 
s e r v i c e s i n p r e v a i l i n g a g a i n s t t h e backup d e n i a l . The i n s u r e r contends t h a t 
t h i s award i s e x c e s s i v e and s h o u l d be reduced t o $2,000 o r l e s s . We m o d i f y t h e 
assessed f e e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we co n c l u d e t h a t $2,500 a d e q u a t e l y and r e a s o n a b l y compensates 
c l a i m a n t ' s c o u n s e l f o r h i s s e r v i c e s a t h e a r i n g r e g a r d i n g t h e backup d e n i a l 
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i s s u e . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d , as w e l l as t h e r i s k i n t h i s case t h a t t h e a t t o r n e y ' s e f f o r t s may have 
gone uncompensated. 

The i n s u r e r a l s o contends t h a t t h e Referee e r r e d i n a w a r d i n g a p e n a l t y -
r e l a t e d a t t o r n e y f e e f o r an unreasonable backup d e n i a l . We a f f i r m and adopt t h e 
R e f e r e e ' s o p i n i o n on t h i s i s s u e . 

A t t o r n e y Fees—Permanent D i s a b i l i t y Award 

The i n s u r e r contends t h a t because i t d i d n o t f o r m a l l y c r o s s - a p p e a l c l a i m 
a n t ' s permanent d i s a b i l i t y award, t h e Referee's award o f an assessed f e e under 
ORS 656.382(2) s h o u l d be r e v e r s e d . We d i s a g r e e . C l a i m a n t t i m e l y r e q u e s t e d a 
h e a r i n g on t h e D e t e r m i n a t i o n Order. A t t h e t i m e t h e i n s u r e r r a i s e d t h e c r o s s -
r e q u e s t f o r r e d u c t i o n o f t h e permanent d i s a b i l i t y award, c l a i m a n t ' s h e a r i n g r e 
q u e s t had n o t been w i t h d r a w n . I t was t h e r e f o r e w i t h i n t h e R e f e r e e ' s d i s c r e t i o n 
t o c o n s i d e r t h e r e q u e s t . See former OAR 438-06-036 (WCB Admin. Order 4-1989). 
We i n t e r p r e t t h e i n s u r e r ' s a c t i o n as e f f e c t i v e l y s e e k i n g r e d u c t i o n o f c l a i m a n t ' s 
award. To do o t h e r w i s e would p e r m i t a c a r r i e r t o d e l a y i t s r e q u e s t f o r r e d u c 
t i o n o r e l i m i n a t i o n o f a c l a i m a n t ' s award u n t i l h e a r i n g , w h i l e a t t h e same t i m e 
a v o i d i n g i t s p o t e n t i a l l i a b i l i t y f o r an a t t o r n e y f e e under ORS 656.382(2) 
s h o u l d t h e award n o t be reduced o r e l i m i n a t e d . See S h i r l e y G. Helgeson, 42 
Van N a t t a 1941 ( 1 9 9 0 ) . The i n s u r e r ' s r e l i a n c e on J u l i o O l i v e r o s , 41 Van N a t t a 
67 ( 1 9 8 9 ) , i s m i s p l a c e d ; f o r t h e r u l e r e l i e d on t h e r e i n i s no l o n g e r good law. 
Kordon v. Mercer I n d u s t r i e s , 308 Or 290 (1989) 

A t t o r n e y Fee on Review 

The i n s u r e r r e q u e s t e d r e v i e w , and we have c o n c l u d e d t h a t c l a i m a n t ' s compen
s a t i o n s h o u l d n o t be d i s a l l o w e d o r reduced. Hence, a f e e must be assessed under 
ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e backup d e n i a l i s s u e i s $800, t o be 
p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e 
r i s k t h a t t h e a t t o r n e y ' s e f f o r t s may go uncompensated. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 5, 1990 i s m o d i f i e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t awarded c l a i m a n t ' s c o u n s e l an 
assessed f e e o f $4,500 f o r p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s backup d e n i a l i s 
m o d i f i e d t o award an assessed f e e o f #2,500. For s e r v i c e s on r e v i e w r e g a r d i n g 
t h e backup d e n i a l i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a $800 assessed f e e , 
p a y a b l e by t h e i n s u r e r . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
IRVIN R. STORMS, Claimant 
WCB Case No. 90-07971 

ORDER ON REVIEW 
Emerson, e t a l . , C l aimant A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Tenenbaum. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s r i g h t knee i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i s a 6 0 - y e a r - o l d w e l d e r and f a b r i c a t o r . On F e b r u a r y 1 1 , 1990, he 
and t h r e e o t h e r w o r k e r s were engaged i n c a r r y i n g a 2 0 - f o o t conveyor w e i g h i n g 
a p p r o x i m a t e l y 350 pounds. One end had a motor a t t a c h e d t o i t w i t h no s u p p o r t i n g 
l e g s . C l a i m a n t and a co-worker c a r r i e d t h a t end, whi c h weighed between 150 and 
2 50 pounds. A t one p o i n t , c l a i m a n t ' s co-worker l e f t t h e conveyor t o f e t c h a 
b a r r e l t o s u p p o r t t h e conveyor. T h i s l e f t c l a i m a n t h o l d i n g t h e e n t i r e w e i g h t o f 
h i s end o f t h e conveyor. Cl a i m a n t d i d n o t have any immediate p a i n . Two days 
l a t e r , however, he deve l o p e d r i g h t knee p a i n and had t r o u b l e w a l k i n g . 

On F e b r u a r y 13, 1990, c l a i m a n t c o n s u l t e d Dr. Kemper, who n o t e d s l i g h t 
s w e l l i n g and m e d i a l j o i n t l i n e t e n d e r n e s s , b u t no e f f u s i o n . He d i a g n o s e d an 
i n t e r n a l derangement o f t h e knee and p r o b a b l e t e a r o f t h e m e d i a l meniscus. A 
meniscus t e a r was l a t e r c o n f i r m e d by an a r t h r o g r a m . 

P r i o r t o t h e Fe b r u a r y 1 1 , 1990 e v e n t , c l a i m a n t had seen Dr. Kemper on 
January 18, 1990 f o r r i g h t knee p a i n . A t t h a t t i m e , Dr. Kemper s i m i l a r l y i d e n 
t i f i e d m e d i a l j o i n t l i n e t e n d e r n e s s w i t h no e f f u s i o n and diag n o s e d t h e p o s s i b i l 
i t y o f a meniscus t e a r . C l a i m a n t had a t t r i b u t e d h i s knee symptoms t o w a l k i n g on 
c o n c r e t e f l o o r s a l l day. 

On F e b r u a r y 27, 1990, c l a i m a n t f i l e d a c l a i m s e e k i n g compensation f o r a 
r i g h t knee s t r a i n and i d e n t i f i e d t h e February 11, 1990 i n c i d e n t as t h e cause o f 
t h e i n j u r y . SAIF d e n i e d t h e c l a i m on March 14, 1990, a s s e r t i n g t h a t t h e r e was 
i n s u f f i c i e n t e v i d e n c e t h a t c l a i m a n t ' s r i g h t knee p a i n was t h e r e s u l t o f a work-
r e l a t e d i n j u r y o r d i s e a s e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had met h i s burden o f p r o v i n g by a 
preponderance o f t h e e v i d e n c e t h a t he had s u s t a i n e d a compensable r i g h t knee 
i n j u r y on F e b r u a r y 1 1 , 1990. We d i s a g r e e and r e v e r s e . 

On May 7, 1990, t h e l e g i s l a t u r e enacted Senate B i l l 1197, an e x t e n s i v e r e 
v i s i o n o f t h e w o r k e r s ' compensation law. Because a h e a r i n g was convened on 
September 25, 1990, t h i s m a t t e r i s p r o p e r l y a n a l y z e d under t h o s e p r o v i s i o n s , 
w h i c h g e n e r a l l y became o p e r a t i v e on J u l y 1, 1990. Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch. 2, 54; I d a Walker, 43 Van N a t t a 1402, 1405 ( 1 9 9 1 ) . 

I n t h i s case, a l l t h e m e d i c a l evidence i n d i c a t e s t h a t c l a i m a n t had a r i g h t 
knee c o n d i t i o n t h a t p r e e x i s t e d t h e February 1 1 , 1990 i n c i d e n t . C l a i m a n t does 
n o t d i s p u t e t h a t f a c t . Inasmuch as c l a i m a n t i s a t t e m p t i n g t o e s t a b l i s h t h e com
p e n s a b i l i t y o f h i s r i g h t knee c o n d i t i o n as an i n i t i a l i n j u r y , c l a i m a n t must 
p r o v e by a preponderance o f t h e evidence t h a t t h e w o r k - r e l a t e d i n c i d e n t was a 
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m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ; Bahman N a z a r i . 43 Van N a t t a 2368 (1991.) 

C l a i m a n t r e l i e s s o l e l y on t h e o p i n i o n o f Dr. Kemper, h i s t r e a t i n g p h y s i 
c i a n , who, i n response t o a l e t t e r w r i t t e n by c l a i m a n t ' s a t t o r n e y , c o n c u r r e d 
w i t h t h e f o l l o w i n g s t a t e m e n t : 

"Based on yo u r t r a i n i n g as a p h y s i c i a n and upon y o u r r e c o r d s r e g a r d i n g 
my c l i e n t , do you agree t h a t t h e r e i s a re a s o n a b l e m e d i c a l p r o b a b i l i t y t h a t 
[ c l a i m a n t ] c o u l d have had a p r e e x i s t i n g i n j u r y and/or d i s e a s e t h a t was exac e r 
b a t e d o r worsened on t h e d a t e o f i n j u r y due t o t h e s t r a i n o f heavy w e i g h t b e i n g 
p u t on t h e knee?" (Ex. 9 ) . 

We c o n c l u d e t h a t Dr. Kemper's o p i n i o n i s n o t s u f f i c i e n t t o e s t a b l i s h t h a t 
c l a i m a n t s u s t a i n e d a compensable r i g h t knee i n j u r y . N o t w i t h s t a n d i n g t h e c o n c l u -
s o r y n a t u r e o f h i s "check-the-box" c o n c u r r e n c e , Dr. Kemper m e r e l y s t a t e d t h a t 
t h e r e was a p o s s i b i l i t y t h a t c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n was a g g r a v a t e d by 
t h e i n c i d e n t . I t does n o t e s t a b l i s h t h a t t h e i n c i d e n t was a m a t e r i a l c o n t r i b u t 
i n g cause o f h i s d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we co n c l u d e t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h by a preponderance o f t h e e v i d e n c e t h a t he s u s t a i n e d a com
p e n s a b l e r i g h t knee i n j u r y on February 1 1 , 1990. A c c o r d i n g l y , SAIF's d e n i a l i s 
r e i n s t a t e d and u p h e l d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 28, 1990 i s r e v e r s e d . The SAIF Corpo
r a t i o n ' s d e n i a l o f c l a i m a n t ' s r i g h t knee i n j u r y c l a i m i s r e i n s t a t e d and up h e l d . 
The R e f e r e e ' s $2,000 assessed a t t o r n e y f e e f o r o v e r t u r n i n g t h e d e n i a l i s 
r e v e r s e d . 

O c t o b e r 3 1 , 1991 C i t e as 43 Van N a t t a 2437 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSE L. CARLOS, Claimant 
WCB Case No. 90-06682 

ORDER ON REVIEW 
M i c h a e l B. Dye, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r t h a t i n c r e a s e d h i s un
sc h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 11 p e r c e n t (35.2 
d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 16 p e r c e n t (51.2 d e g r e e s ) . 
A d d i t i o n a l l y , c l a i m a n t r e q u e s t s remand f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e r e 
g a r d i n g t h e r e c e n t t e r m i n a t i o n o f h i s employment. The i n s u r e r c o n t e n d s t h a t 
c l a i m a n t ' s r e q u e s t f o r r e v i e w i s u n t i m e l y as i t r e l a t e s t o t h e e x t e n t o f d i s 
a b i l i t y i s s u e . On r e v i e w , t h e i s s u e s a r e e x t e n t o f permanent d i s a b i l i t y and 
remand. We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , e x c e p t f o r t h e f i n d i n g t h a t 
c l a i m a n t r e t u r n e d t o t h e same j o b a f t e r t h e i n j u r y and t h a t no m o d i f i c a t i o n s 
were made t o t h e j o b . I n s t e a d , we f i n d t h a t c l a i m a n t o c c a s i o n a l l y l i f t e d s o f a s 
as p a r t o f h i s work d u t i e s b e f o r e t h e i n j u r y and t h a t he has been u n a b l e t o do 
so s i n c e t h e i n j u r y . We t h e r e f o r e f i n d t h a t , whereas c l a i m a n t ' s j o b a t i n j u r y 
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r e q u i r e d medium p h y s i c a l c a p a c i t y , f o l l o w i n g t h e i n j u r y , c l a i m a n t r e t u r n e d t o 
m o d i f i e d employment r e q u i r i n g s e d e n t a r y p h y s i c a l c a p a c i t y . 

The R e f e r e e i s s u e d t h r e e o r d e r s i n t h i s case. By O p i n i o n and Order d a t e d 
August 9, 1990, t h e Referee a f f i r m e d t h e D e t e r m i n a t i o n Order award o f permanent 
d i s a b i l i t y c ompensation. C l a i m a n t moved f o r r e c o n s i d e r a t i o n ; and, on September 
7, 1990, t h e R e f e r e e i s s u e d an Order on R e c o n s i d e r a t i o n a w a r d i n g a d d i t i o n a l p e r 
manent d i s a b i l i t y compensation. F i n a l l y , by Amended Order on R e c o n s i d e r a t i o n 
d a t e d September 24, 1990, t h e Referee approved an a t t o r n e y f e e p a y a b l e t o 
c l a i m a n t ' s a t t o r n e y o u t o f t h e a d d i t i o n a l award o f compensation. On Oct o b e r 24, 
1990, c l a i m a n t r e q u e s t e d Board r e v i e w o f t h e Amended Order on R e c o n s i d e r a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f Request f o r Review 

The i n s u r e r contends t h a t c l a i m a n t ' s r e q u e s t f o r r e v i e w was t i m e l y o n l y as 
t o t h e September 24, 1990 Amended Order on R e c o n s i d e r a t i o n , and t h a t t h e scope 
o f Board r e v i e w i s t h e r e f o r e l i m i t e d t o t h e a t t o r n e y f e e approved i n t h a t o r d e r . 
We d i s a g r e e . 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h a 
copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). The t i m e w i t h i n w h i c h t o a p p e a l an 
o r d e r c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been s t a y e d , w i t h d r a w n o r m o d i f i e d . 
See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444, 447 ( 1 9 8 6 ) ; F i s c h e r v. 
SAIF, 76 Or App 656, 660 ( 1 9 8 5 ) , r e v den 300 Or 605 ( 1 9 8 6 ) . I n o r d e r t o abat e 
and a l l o w r e c o n s i d e r a t i o n o f an o r d e r i s s u e d under ORS 6 5 6 . 2 8 9 ( 1 ) , a t t h e v e r y 
l e a s t , t h e language o f t h e second o r d e r must be s p e c i f i c . Farmers I n s . Group v. 
SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 

I t i s e v i d e n t f r o m t h e t i t l e o f t h e Amended Order on R e c o n s i d e r a t i o n t h a t 
t h e R e f e r e e i n t e n d e d t o m o d i f y t h e p r e v i o u s o r d e r . F u r t h e r m o r e , t h e o r d e r was 
i s s u e d i n response t o c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n o f t h e p r e v i o u s 
o r d e r . F i n a l l y , by a p p r o v i n g an a t t o r n e y f e e o u t o f t h e a d d i t i o n a l award o f 
compensation, t h e Referee a c t u a l l y reduced t h e amount o f money t h a t c l a i m a n t 
w o u ld r e c e i v e and a l t e r e d t h e i n s u r e r ' s payment d u t i e s . T h a t , i n e f f e c t , modi
f i e d t h e p r e v i o u s o r d e r . T h e r e f o r e , t h e September 24, 1990 o r d e r t o l l e d t h e 
app e a l r i g h t s r u n n i n g f r o m t h e d a t e o f t h e September 7, 1990 o r d e r . See Farmers 
I n s . Group v. SAIF, s u p r a ; F i s c h e r v. SAIF, supra. A c c o r d i n g l y , c l a i m a n t ' s r e 
qu e s t f o r r e v i e w was t i m e l y as t o a l l i s s u e s i n t h e Referee's o r d e r s . The i n 
s u r e r ' s m o t i o n i s d e n i e d . 

Remand 

F o l l o w i n g i s s u a n c e o f t h e Referee's Amended Order on R e c o n s i d e r a t i o n , 
C l a i m a n t r e q u e s t e d r e o p e n i n g o f t h e r e c o r d by h i s M o t i o n f o r Abatement and Re
c o n s i d e r a t i o n o f t h e o r d e r f o r t h e t a k i n g o f eviden c e r e g a r d i n g t h e t e r m i n a t i o n 
o f h i s employment f o l l o w i n g c l o s u r e o f t h e r e c o r d . I n s u p p o r t o f t h e m o t i o n , 
c l a i m a n t ' s a t t o r n e y s u b m i t t e d an a f f i d a v i t w h i c h a v e r s t h a t c l a i m a n t " s t r o n g l y 
b e l i e v e s based on comments fr o m t h e employer a t t i m e o f t e r m i n a t i o n t h a t t h e 
t e r m i n a t i o n was caused by h i s i n a b i l i t y t o p e r f o r m h i s work due t o h i s i n d u s 
t r i a l i n j u r i e s . " I n response, t h e i n s u r e r a l l e g e s t h a t c l a i m a n t f a i l e d t o 
appear f o r work f o r t h r e e days and d i d n o t c a l l t h e employer and t h a t , based on 
company p o l i c y , h i s absence was deemed a v o l u n t a r y r e s i g n a t i o n . The R e f e r e e d i d 
n o t t a k e any a c t i o n on c l a i m a n t ' s m o t i o n . On r e v i e w , c l a i m a n t a g a i n s u g g e s t s 
t h a t h i s employment was t e r m i n a t e d because o f t h e compensable i n j u r y and r e 
q u e s t s remand f o r f u r t h e r e v i d e n c e t a k i n g . We deny t h e r e q u e s t . 

We may remand t o t h e Referee f o r f u r t h e r e v i d e n c e t a k i n g i f we d e t e r m i n e 
t h a t t h i s case has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
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d e v e l o p e d o r h e a r d by t h e r e f e r e e . " ORS 656.295(5). There must be good cause 
o r some o t h e r c o m p e l l i n g b a s i s f o r remand. Kienow's Food S t o r e s v. L y s t e r , 79 
Or App 416, 420 ( 1 9 8 6 ) . 

We f i n d no c o m p e l l i n g reason t o remand t h i s case f o r f u r t h e r e v i d e n c e t a k 
i n g c o n c e r n i n g t h e t e r m i n a t i o n o f c l a i m a n t ' s employment. We a r e n o t persuaded 
t h a t e v i d e n c e c o n c e r n i n g c l a i m a n t ' s j o b s t a t u s f o l l o w i n g t h e h e a r i n g i s m a t e r i a l 
t o a d e t e r m i n a t i o n o f c l a i m a n t ' s permanent d i s a b i l i t y as i t e x i s t e d a t t h e t i m e 
o f t h e h e a r i n g . See Amparo Cordero, 42 Van N a t t a 420, 421-22 ( 1 9 9 0 ) , r e v ' d on 
o t h e r grounds Cordero v. M o l l e r ' s N u r s e r y , 107 Or App 133 ( 1 9 9 1 ) . A c c o r d i n g l y , 
c l a i m a n t ' s r e q u e s t f o r remand i s d e n i e d . 

E x t e n t o f D i s a b i l i t y 

The c r i t e r i a f o r r a t i n g unscheduled permanent d i s a b i l i t y i s t h e permanent 
l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . Former ORS 656.214(5). 
The s o l e c r i t e r i a f o r r a t i n g c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y i s h i s perma
n e n t i m p a i r m e n t as m o d i f i e d by t h e f a c t o r s o f age, e d u c a t i o n , and a d a p t a b i l i t y 
t o p e r f o r m a g i v e n j o b . Former OAR 436-35-270(2) (WCD Admin. Order 7-1988, 
e f f e c t i v e J a nuary 1, 1988). 

F i n d i n g t h a t c l a i m a n t had r e t u r n e d t o h i s u s u a l and customary work, t h e 
R e f e r e e d e c l i n e d t o a s s i g n a v a l u e f o r t h e f a c t o r s o f e d u c a t i o n and a d a p t a b i l i t y 
under t h e s t a n d a r d s f o r r a t i n g permanent d i s a b i l i t y . We d i s a g r e e w i t h t h a t 
f i n d i n g . 

"Usual and customary work," as d e f i n e d i n t h e s t a n d a r d s f o r r a t i n g unsched
u l e d permanent d i s a b i l i t y , means t h e j o b h e l d a t t h e t i m e o f i n j u r y . Former OAR 
4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) . " M o d i f i e d work" means some j o b o t h e r t h a n t h e j o b h e l d a t t h e 
t i m e o f i n j u r y , o r t h e j o b h e l d a t t h e t i m e o f i n j u r y w i t h any m o d i f i c a t i o n o f 
d u t i e s o r t h e c o n d i t i o n s under w h i c h t h o s e d u t i e s a r e p e r f o r m e d . Former OAR 
4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) . 

We f i n d t h a t , a l t h o u g h c l a i m a n t r e t u r n e d t o t h e j o b h e l d a t t h e t i m e o f i n 
j u r y , h i s j o b d u t i e s were e f f e c t i v e l y m o d i f i e d t o accommodate h i s back c o n d i 
t i o n . See, e.g., Edward L. S u l l i v a n , 43 Van N a t t a 932, 934 ( 1 9 9 1 ) . N o t w i t h 
s t a n d i n g h i s p h y s i c i a n ' s r e l e a s e f o r r e g u l a r work, c l a i m a n t p e r s u a s i v e l y t e s t i 
f i e d t h a t he c o u l d n o t p e r f o r m a l l o f t h e d u t i e s o f h i s j o b when he r e t u r n e d t o 
work. Whereas he o c c a s i o n a l l y loaded and unloaded t r a i l e r s o f s o f a s b e f o r e t h e 
i n j u r y , he c o u l d no l o n g e r do so a f t e r t h e i n j u r y ( T r . 8-9, 1 2 ) . I n s t e a d , he 
r e q u i r e s h e l p f r o m co-workers f o r l i f t i n g h e a v i e r f u r n i t u r e , such as s o f a s and 
bags ( T r . 11-13, 23-24). 

A l t h o u g h t h e employer t e s t i f i e d t h a t he knew o f no o c c a s i o n when c l a i m a n t 
w o u l d have t o move a s o f a , he l a t e r conceded on c r o s s - e x a m i n a t i o n t h a t c l a i m a n t 
was l i f t i n g a s o f a when he s u s t a i n e d h i s back i n j u r y and t h a t he had p o s s i b l y 
been asked t o l i f t s o f a s on one o r two o t h e r o c c a s i o n s ( T r . 28, 3 1 - 3 2 ) . The em
p l o y e r a l s o t e s t i f i e d t h a t c l a i m a n t has been r e l u c t a n t t o l i f t and c a r r y as much 
as he d i d b e f o r e t h e i n j u r y , a d d i n g t h a t c l a i m a n t ' s j o b i s l e s s p h y s i c a l l y de
manding because o f t h e expanding work f o r c e ( T r . 33-34). 

G i v e n o u r f i n d i n g t h a t c l a i m a n t r e t u r n e d t o m o d i f i e d work, we must d e t e r 
mine t h e a d a p t a b i l i t y f a c t o r by comparing t h e p h y s i c a l c a p a c i t y n e c e s s a r y t o 
p e r f o r m t h e u s u a l and customary work and t h e p h y s i c a l c a p a c i t y r e q u i r e d t o p e r 
f o r m t h e m o d i f i e d work. See former OAR 436-35-310(3). Based on c l a i m a n t ' s t e s 
t i m o n y t h a t he o c c a s i o n a l l y l i f t e d s o f a s b e f o r e t h e i n j u r y , we f i n d t h a t t h e j o b 
a t i n j u r y r e q u i r e d medium p h y s i c a l c a p a c i t y , i . e . , o c c a s i o n a l l i f t i n g o f up t o 
50 pounds. See f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( b ) . I n c o n t r a s t , c l a i m a n t ' s c u r r e n t 
d u t i e s , a c c o r d i n g t o t h e employer's t e s t i m o n y , r e q u i r e f r e q u e n t l i f t i n g o f no 
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more t h a n f i v e pounds ( T r . 3 0 ) . T h e r e f o r e , we f i n d h i s m o d i f i e d j o b f o l l o w i n g 
t h e i n j u r y r e q u i r e d s e d e n t a r y p h y s i c a l c a p a c i t y . Based on t h e above f i n d i n g s , 
we a s s i g n a v a l u e o f +2.5 f o r t h e a d a p t a b i l i t y f a c t o r . See f o r m e r OAR 436-35-
310(3) . 

Because c l a i m a n t i s l e s s t h a n 39 ye a r s o f age, t h e age f a c t o r i s g i v e n no 
v a l u e . See f o r m e r OAR 436-35-290(3). The e d u c a t i o n f a c t o r c o n s i s t s o f t h e e l e 
ments o f f o r m a l e d u c a t i o n , s k i l l s , and t r a i n i n g . C l a i m a n t does n o t have a h i g h 
s c h o o l d i p l o m a o r GED c e r t i f i c a t e ; t h e r e f o r e , f o r m a l e d u c a t i o n has a v a l u e o f 
+1. See f o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) . The v a l u e f o r s k i l l s i s measured by r e 
v i e w i n g t h e j o b s c l a i m a n t has s u c c e s s f u l l y performed. C l a i m a n t a c c o m p l i s h e d t h e 
h i g h e s t s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) l e v e l as a b u t t o n maker (DOT 
734.687-046) (Ex. 20-3; T r . 3 9 ) . That SVP l e v e l i s r a t e d as 3 i n t h e I n d e x t o 
O c c u p a t i o n a l C h a r a c t e r i s t i c s ; t h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s +3. 
See f o r m e r OAR 436-35-300(4). F i n a l l y , c l a i m a n t r e c e i v e s no v a l u e f o r t r a i n i n g 
because he has ac c o m p l i s h e d t h e SVP l e v e l o f 3, which i s more t h a n e n t r y - l e v e l 
employment. See f o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( a ) ; e.g., Jean H. Humphrey, 42 Van 
N a t t a 2542 ( 1 9 9 0 ) . The sum o f t h e age and e d u c a t i o n v a l u e s i s +4. See f o r m e r 
OAR 436 - 3 5 - 2 8 0 ( 4 ) . 

We adopt t h e Referee's a n a l y s i s o f t h e r a t i n g o f c l a i m a n t ' s permanent phys
i c a l i m p a i r m e n t , and h i s c o n c l u s i o n t h a t t h e a p p r o p r i a t e v a l u e f o r t h e i m p a i r 
ment f a c t o r i s 16. 

When t h e age and e d u c a t i o n v a l u e o f +4 i s m u l t i p l i e d by t h e a d a p t a b i l i t y 
v a l u e o f +2.5, t h e p r o d u c t i s 10. When t h a t v a l u e i s added t o c l a i m a n t ' s im
p a i r m e n t v a l u e o f 16 t h e r e s u l t i s 26 p e r c e n t unscheduled permanent p a r t i a l d i s 
a b i l i t y . See f o r m e r OAR 436-35-280(7). We m o d i f y t h e Refer e e ' s o r d e r a c c o r d 
i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 9, 1990, as r e c o n s i d e r e d on September 7, 
1990, and amended on September 24, 1990, i s m o d i f i e d . I n a d d i t i o n t o t h e Ref
eree ' s award, c l a i m a n t i s awarded 10 p e r c e n t (32 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 26 p e r c e n t (83.2 d e g r e e s ) un
sc h e d u l e d permanent d i s a b i l i t y f o r a low back i n j u r y . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e 
d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , p r o v i d e d t h a t t h e t o t a l o f f e e s approved by t h e 
Refe r e e and t h e Board s h a l l n o t exceed $3,800. 

October 3 1 , 1991 C i t e as 43 Van N a t t a 2440 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SILVERIO FRIAS-PEREZ, Claimant 

WCB Case No. 90-18025 
ORDER ON REVIEW 

M i c h a e l B. Dye, Clai m a n t A t t o r n e y 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r w h i c h 
a f t e r a s s e s s i n g a p e n a l t y under ORS 656.262(10)(a) f o r t h e i n s u r e r ' s u n t i m e l y 
payment o f t i m e l o s s , d e c l i n e d t o award c l a i m a n t an a t t o r n e y f e e under ORS 
656.382(1) f o r t h e same cond u c t . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
When t h e f a c t u a l b a s i s i n s u p p o r t o f t h e p e n a l t y under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) i s 
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i d e n t i c a l t o t h e f a c t u a l b a s i s f o r which an a t t o r n e y f e e under ORS 656.382(1) 
m i g h t be awarded, t h e si m u l t a n e o u s assessment o f an a t t o r n e y f e e under ORS 
656.382(1) and a p e n a l t y would c o n t r a v e n e t h e l e g i s l a t i v e i n t e n t e x p r e s s e d i n 
ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) t h a t c l a i m a n t ' s a t t o r n e y r e c e i v e o n e - h a l f t h e p e n a l t y , " i n 
l i e u o f an a t t o r n e y f e e . " N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . That i s 
t h e case h e r e . C l a i m a n t was n o t p a i d t i m e l o s s when due nor i n t h e c o r r e c t 
amount when i t was p a i d . For t h e unreasonable p r o c e s s i n g , t h e R e f e r e e assessed 
a p e n a l t y under ORS 656.262(10) o f 25 p e r c e n t o f a l l t i m e l o s s p a y a b l e a t t h e 
c o r r e c t pay r a t e f r o m t h e d a t e t h e payments were due. Pursuant t o s u b s e c t i o n 
( 1 0 ) ( a ) , c l a i m a n t ' s a t t o r n e y was awarded o n e - h a l f t h e p e n a l t y amount, " i n l i e u 
o f an a t t o r n e y f e e . " Under such c i r c u m s t a n c e s , c l a i m a n t ' s c o u n s e l was n o t e n t i 
t l e d t o an a t t o r n e y f e e under ORS 656.382(1) i n a d d i t i o n t o t h e p e n a l t y awarded. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 30, 1991, as r e c o n s i d e r e d March 12, 1991, 
i s a f f i r m e d . 

O ctober 3 1 . 1991 C i t e as 43 Van N a t t a 2441 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY L. GROFF, Claimant 
WCB case No. 90-21116 

ORDER ON REVIEW 
G a r l o c k , e t a l . , C l aimant A t t o r n e y s 
David J. L i l l i g , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee P e t e r s o n ' s o r d e r w h i c h s e t 
a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r b i l a t e r a l e n d o l y m p h a t i c hydrops 
and b i l a t e r a l h e a r i n g l o s s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d two compensable i n j u r i e s i n January 1985. On her "801" 
c l a i m f o r m , c l a i m a n t d e s c r i b e d her i n j u r i e s as: " I was c u t t i n g m a t e r i a l on t h e 
f l o o r , w i t h t h e c u t t e r and I s t o o d up and f e l l o v e r a l a r g e r o l l o f m a t e r i a l 
( w i t h t h e c u t t e r i n my hand) on t h e cement f l o o r . ( I a l s o had a 60 l b . r o l l o f 
m a t e r i a l dropped on my l e f t s h o u l d e r o n . . . ) . " (Ex. 1 ) . C l a i m a n t r e p o r t e d t h a t 
h e r back was t h e body p a r t a f f e c t e d by t h e i n j u r i e s . (Ex. 1 ) . A t t h e t i m e 
c l a i m a n t r e c e i v e d t r e a t m e n t i n 1985, she complained o f p a i n i n h e r neck, head, 
s h o u l d e r s , mid and lo w e r back. (Ex. 2B-1). Cl a i m a n t a l s o c o m p l a i n e d o f b e i n g 
"more i r r i t a b l e and t e n s e , " h a v i n g t r o u b l e s l e e p i n g and h a v i n g poor b a l a n c e . 
(Exs. 2A, 2B). I n A p r i l 1986, c l a i m a n t complained o f headaches i n a d d i t i o n t o 
poor b a l a n c e . (Ex. 2C). An MRI o r CT scan i n December 1985 was n e g a t i v e . 
(Exs. 2C, 1 2 - 1 ) . C l a i m a n t ' s c l a i m was c l o s e d on Februa r y 24, 1986, w i t h an 
award o f 20 p e r c e n t unscheduled permanent d i s a b i l i t y f o r her back c o n d i t i o n . 
(Ex. 1 3 ) . 

On Ja n u a r y 29, 1990, c l a i m a n t f i l e d a change o f p h y s i c i a n f o r m and l i s t e d 
h e r t h e n c u r r e n t c o m p l a i n t s as " c h r o n i c p a i n i n t h e neck, midback and lowback 
w h i c h has worsened over t i m e . " (Ex. 7 ) . H. Segur, c h i r o p r a c t o r , became 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . On February 2, 1990, SAIF d e n i e d c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . (Ex. 8 ) . 

On March 2 1 , 1990, c l a i m a n t underwent a s e r i e s o f ear e x a m i n a t i o n s a t Good 
S a m a r i t a n H o s p i t a l . (Ex. 1 1 ) . On A p r i l 3, 1990, Dr. B l a c k , n e u r o - o t o l o g i s t , t o 
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whom c l a i m a n t was r e f e r r e d by c h i r o p r a c t o r , Segur, diagnosed c l a i m a n t w i t h 
e n d o l y m p h a t i c h y d r o p s , " p r o b a b l y b i l a t e r a l , " and b i l a t e r a l s e n s o r i n e u r a l h e a r i n g 
l o s s . (Ex. 1 2 ) . C l a i m a n t t o l d Dr. Bl a c k t h a t her ear symptoms began i n October 
1985, a f t e r h e r compensable i n j u r y . (Ex. 1 2 ) . 

C l a i m a n t was examined by Dr. Kim, n e u r o l o g i s t , and Dr. G l a s s , p s y c h i a t r i s t , 
f o r t h e i n s u r e r on J u l y 27, 1990. (Ex. 2 2 ) . On October 29, 1990, Dr. Kim r e 
p o r t e d t h a t t h e e c h o c o c h l e o g r a p h i c t e s t s performed f o r Dr. B l a c k were n e g a t i v e . 
(Ex. 2 2 - 1 2 ) . 

C l a i m a n t began t r e a t i n g w i t h Dr. Campbell, M.D., i n J u l y 1990. (Ex. 1 7 ) . 
She d e s c r i b e d h e r 1985 i n j u r y t o Dr. Campbell as i n v o l v i n g a f a l l i n w h i c h she 
h i t h e r head on t h e cement f l o o r . (Ex. 17-1). C l a i m a n t a l s o r e p o r t e d t o Dr. 
Campbell t h a t she has s u f f e r e d from r i n g i n g i n her ea r s s i n c e t h e 1985 i n j u r y . 
(Ex. 1 7 - 4 ) . 

On November 15, 1990, SAIF d e n i e d c l a i m a n t ' s b i l a t e r a l e n d o l y m p h a t i c 
hydrops and b i l a t e r a l h e a r i n g l o s s c o n d i t i o n . (Ex. 2 6 ) . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s a l l e g e d i n n e r e ar c o n d i t i o n i s compens
a b l e as a d i r e c t r e s u l t o f her 1985 i n d u s t r i a l i n j u r i e s . We d i s a g r e e . 

C l a i m a n t b e a r s t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e 
t h a t h e r 1985 compensable i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h e r d i s a b i l i t y o r 
need f o r m e d i c a l t r e a t m e n t f o r her a l l e g e d ear c o n d i t i o n . Hutcheson v. 
Weyerhaeuser, 288 Or 51, 56 (1 9 7 9 ) . 

G i v e n t h e l e n g t h o f t i m e between c l a i m a n t ' s compensable i n j u r y and t h e 
d i a g n o s i s o f an i n n e r e ar c o n d i t i o n , we f i n d t h a t t h e c a u s a t i o n o f c l a i m a n t ' s 
i n n e r e a r c o n d i t i o n i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t we cannot d e c i d e i t 
w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation Department, 247 Or 420, 424-26 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or Ap 105, 109 ( 1 9 8 5 ) . 

Two m e d i c a l e x p e r t s address t h e i s s u e o f c l a i m a n t ' s a l l e g e d e n d o l y m p h a t i c 
hydrops and b i l a t e r a l s e n s o r i n e u r a l h e a r i n g l o s s : Dr. B l a c k , n e u r o - o t o l o g i s t , 
and Dr. Kim, n e u r o l o g i s t . 

O n l y Dr. B l a c k diagnosed c l a i m a n t w i t h b i l a t e r a l e n d o l y m p h a t i c h y d r o p s and 
b i l a t e r a l s e n s o r i n e u r a l h e a r i n g l o s s . The t e s t s , w h i c h were p e r f o r m e d p u r s u a n t 
t o Dr. B l a c k ' s i n s t r u c t i o n s , were n e g a t i v e . (Exs. 12, 22-12). Dr. Kim o p i n e d 
t h a t t h e t e s t s n e c e s s a r y t o c o n f i r m Dr. Black's o p i n i o n were n o t p e r f o r m e d . 
(Ex. 2 2 ) . Dr. B l a c k commented t h a t because c l a i m a n t ' s c o m p l a i n t s began a f t e r 
t h e compensable i n j u r y and because c l a i m a n t d i d n o t have t h e s e c o m p l a i n t s b e f o r e 
t h e i n j u r y , "one must assume t h a t t h i s i s a p o s t t r a u m a t i c hydrops and i s t h e r e 
f o r e , r e l a t e d t o her o n - t h e - j o b i n j u r y . " (Ex. 1 2 - 5 ) . A t t h e t i m e Dr. B l a c k 
made t h i s comment, he had n o t seen t h e 1985 i n j u r y r e p o r t . (Ex. 1 2 - 5 ) . Dr. 
B l a c k r e f u s e d t o be c o n s u l t e d r e g a r d i n g h i s d i a g n o s i s by any p e r s o n o t h e r t h a n 
c l a i m a n t , h e r immediate f a m i l y and r e f e r r i n g c h i r o p r a c t o r . (Ex. 1 2 - 5 ) . 

Dr. B l a c k ' s s p e c u l a t i o n r e g a r d i n g a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s 
a l l e g e d 1990 i n n e r e ar c o n d i t i o n and her compensable 1985 i n j u r i e s does n o t meet 
t h e l e v e l o f preponderance o f t h e evid e n c e . See A l l i e v. SAIF, 79 Or App 284 
(1 9 8 6 ) . A d d i t i o n a l l y , we do n o t f i n d Dr. Black' s u n s u p p o r t e d d i a g n o s i s p e r s u a 
s i v e when t h e t e s t s he p r e s c r i b e d t o be performed proved n e g a t i v e and t e s t s t h a t 
may have c o n f i r m e d h i s o p i n i o n were n o t performed. On t h e o t h e r hand, Dr. Kim 
r e c o g n i z e d t h a t c l a i m a n t had been c o m p l a i n i n g o f d i z z i n e s s and v e r t i g o s i n c e t h e 
compensable i n j u r y . However, because t h e r e was n e i t h e r o b j e c t i v e e v i d e n c e , n o r 
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l a b o r a t o r y c o n f i r m a t i o n o f any dis e a s e p r o c e s s , Dr. Kim s t a t e d t h a t he c o u l d n o t 
f i n d a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s 1985 compensable i n j u r y and an 
a l l e g e d b i l a t e r a l e n d o l y m p h a t i c hydrops and b i l a t e r a l s e n s o r i n e u r a l h e a r i n g 
l o s s . 

A c c o r d i n g l y , we conclu d e t h a t c l a i m a n t has n o t s u s t a i n e d h er burden t o 
p r o v e t h a t she s u s t a i n e d a compensable b i l a t e r a l e n d o l y m p h a t i c hydrops c o n d i t i o n 
and b i l a t e r a l s e n s o r i n e u r a l h e a r i n g l o s s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 12, 1991, i s r e v e r s e d . SAIF's p a r t i a l 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's assessed a t t o r n e y f e e award i s 
r e v e r s e d . 

O c t o b e r 3 1 , 1991 C i t e as 43 Van N a t t a 2443 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARTHA HYDE, Claimant 
WCB Case No. 90-10482 

ORDER ON REVIEW 
Pet e r E. Baer, Claimant A t t o r n e y 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Bethlahmy's o r d e r 
t h a t : ( 1) c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y as o f 
March 29, 1990, and t h a t her c l a i m had n o t been p r e m a t u r e l y c l o s e d ; (2) u p h e l d 
t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m ; (3) con
c l u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o b e n e f i t s f o r t e m p o r a r y t o t a l d i s a b i l 
i t y ; and (4) d e c l i n e d t o g r a n t b e n e f i t s f o r permanent d i s a b i l i t y . On r e v i e w , 
t h e i s s u e s a r e premature c l a i m c l o s u r e , a g g r a v a t i o n , t e m p o r a r y t o t a l d i s a b i l i t y 
and e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We 
a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
Premature C l a i m C l o s u r e 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p r e m a t u r e c l o s u r e 
i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

A g g r a v a t i o n 

I n o r d e r t o e s t a b l i s h an a g g r a v a t i o n c l a i m , a c l a i m a n t must p r o v e a wors
ened c o n d i t i o n r e s u l t i n g f r o m her compensable i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) . 
"Worsened c o n d i t i o n " means a change i n c o n d i t i o n t h a t makes c l a i m a n t more d i s 
a b l e d , e i t h e r t e m p o r a r i l y o r perm a n e n t l y , t h a n she was when t h e o r i g i n a l c l a i m 
was c l o s e d . Smith v. SAIF. 302 Or 396 (19 8 6 ) . 

I n t h i s case, t h e Referee concluded t h a t c l a i m a n t had n o t e s t a b l i s h e d a 
compensable a g g r a v a t i o n , because t h e r e was no c r e d i b l e e v i d e n c e i n t h e r e c o r d 
t h a t e s t a b l i s h e d t h a t h er c o n d i t i o n had worsened. We agree. As n o t e d by t h e 
employer, c l a i m a n t r e l i e s on f o u r m e d i c a l r e p o r t s t o s u p p o r t a compensable 
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w o r s e n i n g . However, none i n d i c a t e a w orsening o f c l a i m a n t ' s compensable c o n d i 
t i o n . I n f a c t , t h e o n l y r e p o r t t h a t a c t u a l l y addressed c l a i m a n t ' s compensable 
i n j u r y s t a t e s t h a t she had f u l l y r e c o v e r e d from her s u r g e r y w i t h no r a t e a b l e 
i m p a i r m e n t . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has f a i l e d t o p r o v e a wors
e n i n g s i n c e t h e o r i g i n a l compensable i n j u r y . 

Temporary T o t a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y because she had r e t i r e d p r i o r t o t h e f i l i n g o f her c l a i m f o r compen
s a t i o n . We a gree. 

A c l a i m a n t who has v o l u n t a r i l y w i t h d r a w n from t h e work f o r c e i s n o t e n t i 
t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s , because such b e n e f i t s a r e i n t e n d e d t o r e 
p l a c e l o s t income. Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254 ( 1 9 8 9 ) . The 
c r i t i c a l d a t e f o r d e t e r m i n i n g whether a worker has w i t h d r a w n f r o m t h e work f o r c e 
i s a t t h e t i m e o f d i s a b i l i t y . Weyerhaeuser Co. v. K e p f o r d , 100 Or App 410 
( 1 9 9 0 ) . I n t h i s case, c l a i m a n t r e t i r e d i n March 1989, p r i o r t o May 15, 1989, 
t h e d a t e o f h e r s u r g e r y and subsequent d i s a b i l i t y . A c c o r d i n g l y , under t h o s e 
c i r c u m s t a n c e , she i s n o t e n t i t l e d t o temporary t o t a l d i s a b i l i t y . 

R e l y i n g on Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254 ( 1 9 8 9 ) , c l a i m a n t 
c ontends t h a t she i s deemed t o be i n t h e work f o r c e because, w h i l e n o t c u r r e n t l y 
employed, she i s w i l l i n g t o work. The r e c o r d does n o t s u p p o r t t h a t argument. 
C l a i m a n t r e t i r e d p r i o r t o t h e f i l i n g o f her c l a i m . When she was s u b s e q u e n t l y 
o f f e r e d work w i t h i n her p h y s i c a l c a p a c i t i e s , she d e c l i n e d . Moreover, c l a i m a n t 
t e s t i f i e d a t h e a r i n g t h a t she wasn't l o o k i n g f o r a j o b because she "was l o o k i n g 
f o r w a r d t o so many y e a r s o f r e t i r i n g . " ( T r . 8 1 ) . A c c o r d i n g l y , we agree w i t h 
t h e R e f e r e e t h a t t h e r e i s no e v i d e n c e t h a t c l a i m a n t would have r e t u r n e d t o work 
b u t f o r t h e compensable i n j u r y . See SAIF v. Stephen, 308 Or 41 ( 1 9 8 9 ) . 

E x t e n t o f Permanent D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h t h a t she i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d under t h e "odd l o t " d o c t r i n e . We agree and 
adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h a t i s s u e as s e t f o r t h i n t h e 
R e f e r e e ' s o r d e r . We w r i t e s e p a r a t e l y , however, t o address c l a i m a n t ' s e n t i t l e 
ment t o permanent p a r t i a l d i s a b i l i t y . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e N o t i c e o f C l o s u r e f r o m w h i c h t h e 
h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l i t y . 
Former OAR 438-10-010. 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e s t a n d a r d s i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e s t a n d a r d s t o c l a i m 
a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impairment. Former OAR 436-35-280. 
However, i f t h e i n j u r y d i d n o t r e s u l t i n measurable i m p a i r m e n t , no award o f 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i s a l l o w e d . Former OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) . 

C l a i m a n t contends t h a t she i s e n t i t l e d t o an award o f u n s c h e d u l e d permanent 
d i s a b i l i t y f o r t h e c h r o n i c r e s i d u a l s o f her c y s t o c e l e and r e c t o c e l e s u r g e r y , 
t h a t i s , a permanent r e s t r i c t i o n o f no l i f t i n g , c a r r y i n g , p u s h i n g o r p u l l i n g o f 
o v e r t e n pounds. We agree t h a t c l a i m a n t has e s t a b l i s h e d a c h r o n i c c o n d i t i o n ; 
however, t h e r e i s no e v i d e n c e t h a t t h e c o n d i t i o n l i m i t s r e p e t i t i v e use o f a body 
p a r t o r r e s u l t s i n any r a t e a b l e i m p a i r m e n t . A c c o r d i n g l y , s i n c e c l a i m a n t has no 
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r a t e a b l e v a l u e f o r impairment under former OAR 436-35-270 t h r o u g h 436-35-440, 
she has no c a l c u l a b l e d i s a b i l i t i e s under t h e s t a n d a r d s . Former OAR 436-35-320. 

However, w h i l e no permanent d i s a b i l i t y i s awarded under t h e s t a n d a r d s , 
e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by 
t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s . 
ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy C o r p o r a t i o n , 303 Or 390 ( 1 9 8 7 ) . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
c l a i m a n t i s e n t i t l e d t o an award o f unscheduled permanent d i s a b i l i t y . As a r e 
s u l t o f t h e p h y s i c a l r e s t r i c t i o n s i d e n t i f i e d above, and a t t r i b u t a b l e t o her com
p e n s a b l e c o n d i t i o n , c l a i m a n t i s p r e c l u d e d from r e t u r n i n g t o t h e work she has 
pe r f o r m e d f o r o v e r 25 y e a r s . We f i n d t h i s t o be c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t c l a i m a n t has s u s t a i n e d a l o s s o f e a r n i n g c a p a c i t y w h i c h we assess t o be 
t w e n t y p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 4, 1991 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . C l a i m a n t i s awarded 20 p e r c e n t (64 degrees) unscheduled permanent p a r 
t i a l d i s a b i l i t y f o r her compensable i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded 25 
p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . However, t h e t o t a l amount o f a t t o r n e y f e e s awarded by t h e 
Re f e r e e and Board o r d e r s s h a l l n o t exceed $3,800. The rema i n d e r o f t h e o r d e r i s 
a f f i r m e d . 

O c t o b e r 3 1 , 1991 C i t e as 43 Van N a t t a 2445 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JESS R. JOHNSON, Claimant 
WCB Case No. 90-08691 

ORDER ON REVIEW 
C y n t h i a Cumfer, Claimant A t t o r n e y 

VavRosky, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r w h i c h i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f 
t h e l e f t forearm/hand from 5 p e r c e n t (7.5 d e g r e e s ) , as awarded by a Det e r m i n a 
t i o n O r d e r , t o 17 p e r c e n t (25.5 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f 
sc h e d u l e d permanent d i s a b i l i t y . We mo d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t has 50 p e r c e n t l o s s o f s e n s a t i o n over t h e u l n a r d i s t r i b u t i o n o f 
h i s l e f t hand. (Ex. 48, 64, 66-2). 

C l a i m a n t has a l o s s o f f u n c t i o n due t o sensory d e f i c i t i n t h e u l n a r nerve 
above and below t h e l e f t m i d - f o r e a r m below t h e elbow. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t argues t h a t , i n a d d i t i o n t o t h e f o r e a r m award, p u r s u a n t t o fo r m e r 
OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) , he i s e n t i t l e d t o s e p a r a t e awards f o r decreased s e n s a t i o n 
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i n t h e f i n g e r s , thumb and hand p u r s u a n t t o former OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) . We 
agree t h a t t h e s t a n d a r d s p r o v i d e f o r an award i n each i n s t a n c e , i f t h e m e d i c a l 
e v i d e n c e shows such an award i s w a r r a n t e d , as i t i s h e r e . 

A D e t e r m i n a t i o n Order awarded c l a i m a n t 5 p e r c e n t s c h e d u l e d permanent d i s 
a b i l i t y f o r " s e n s o r y change u l n a r a s p e c t . " M e d i c a l r e p o r t s f r o m Dr. Craven, 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and t h e O r t h o p a e d i c C o n s u l t a n t s i n d i c a t e t h a t 
c l a i m a n t has decreased s e n s a t i o n i n t h e l e f t f o r e a r m , hand and f i n g e r s . (See, 
e.g. Exs. 1 1 , 26, 45, 46, 48, 64, 66, 6 7 ) . 

W i t h r e s p e c t t o sensory l o s s i n t h e u l n a r nerve d i s t r i b u t i o n o f t h e l e f t 
hand, c l a i m a n t r e l i e s on Dr. Craven's r e p o r t (Ex. 67-4) w h i c h i n d i c a t e s t h a t 
c l a i m a n t has c o m p l e t e l o s s o f s e n s a t i o n . We a r e n o t persuaded by t h a t o p i n i o n 
w i t h r e g a r d t o t h i s s ensory l o s s f o r t h e f o l l o w i n g reasons. 

The O r t h o p a e d i c C o n s u l t a n t s , i n an e x a m i n a t i o n on December 6, 1989, s t a t e d 
t h a t t h e y w o u l d r a t e c l a i m a n t ' s l o s s o f s e n s a t i o n over t h e u l n a r d i s t r i b u t i o n o f 
h i s hand a t 50 p e r c e n t . (Ex. 4 8 - 6 ) . Dr. Craven c o n c u r r e d w i t h t h a t o p i n i o n . 
(Ex. 6 3 - 1 ) . A d d i t i o n a l l y , i n a n o t e d a t e d J u l y 10, 1990, Dr. Craven s t a t e d t h a t 
he d i d n o t b e l i e v e t h a t c l a i m a n t was c o m p l e t e l y a n e s t h e t i c o v e r t h e u l n a r n e r v e . 
Because Dr. Craven had o p i n e d on two d i f f e r e n t o c c a s i o n s t h a t he d i d n o t b e l i e v e 
c l a i m a n t had c o m p l e t e l o s s o f s e n s a t i o n over t h e u l n a r d i s t r i b u t i o n b u t t h e n , 
s u b s e q u e n t l y , changed h i s o p i n i o n w i t h o u t a r e a s o n a b l e e x p l a n a t i o n , we do n o t 
f i n d h i s l a s t o p i n i o n p e r s u a s i v e . See Kelso v. C i t y o f Salem, 87 Or App 630 
(1987) ( p h y s i c i a n had r e a s o n a b l e e x p l a n a t i o n f o r change o f o p i n i o n ) . A c c o r d 
i n g l y , we r e l y on t h e r e p o r t o f t h e O r t h o p a e d i c C o n s u l t a n t s , w i t h Dr. Craven's 
c o n c u r r e n c e , and c o n c l u d e t h a t c l a i m a n t has 50 p e r c e n t l o s s o f s e n s a t i o n o v e r 
t h e u l n a r d i s t r i b u t i o n . Pursuant t o former OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( d ) , t h i s l o s s i s 
r a t e d a t 5 p e r c e n t o f t h e hand/forearm. See L a r r y E. Kadrmas, 43 Van N a t t a 
1926, 1927 ( 1 9 9 1 ) . 

Dr. Craven n o t e d t h a t c l a i m a n t showed some f a i r l y marked s e n s o r y l o s s t o 
p i n p r i c k o v e r t h e u l n a r s i d e o f t h e f o r e a r m . (Ex. 6 6 - 2 ) . He e s t i m a t e d t h a t 
c l a i m a n t had a 50 p e r c e n t l o s s o f t h e maximum due t o sensory d e f i c i t i n t h e 
u l n a r n e r v e b o t h above and below m i d - f o r e a r m below t h e elbow. (Ex. 6 7 - 4 ) . Pur
suant t o f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) , t h i s l o s s i s e q u i v a l e n t t o 5.5 p e r c e n t im
p a i r m e n t i n t h e u l n a r n e r v e above m i d - f o r e a r m below t h e elbow and 5.5 p e r c e n t 
i m p a i r m e n t i n t h e u l n a r n e r v e below m i d - f o r e a r m below t h e elbow f o r a t o t a l o f 
11 p e r c e n t l o s s o f t h e f o r e a r m . 

Dr. Craven has a l s o i n d i c a t e d c l a i m a n t has l o s s o f p r o t e c t i v e s e n s a t i o n i n 
t h e l e f t thumb and each o f t h e l e f t f i n g e r s . However, because h i s r e p o r t 
( E x h i b i t 67-2, 3) i s n o t s p e c i f i c as t o l o c a t i o n o f t h e l o s s o f s e n s a t i o n , we 
can o n l y f i n d t h a t c l a i m a n t has l o s s o f p r o t e c t i v e s e n s a t i o n f o r 1/2 t h e d i s t a l 
p h a l a n x o f each f i n g e r and thumb. See Gary L. Waldrupe, 42 Van N a t t a 2623 
(1990) (when p h y s i c i a n ' s r e p o r t n o t s p e c i f i c as t o l o c a t i o n o r q u a l i t y o f l o s s 
o f s e n s a t i o n , we can o n l y f i n d t h a t c l a i m a n t has l e s s t h a n n o r m a l , b u t more t h a n 
p r o t e c t i v e s e n s a t i o n f o r 1/2 t h e d i s t a l phalanx o f each f i n g e r and t h u m b ) . 

Loss o f p r o t e c t i v e s e n s a t i o n i n 1/2 t h e d i s t a l p h a l a n x o f t h e thumb e q u a l s 
12 p e r c e n t l o s s i n t h e thumb ( f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) ) w h i c h i s e q u i v a l e n t 
t o 5 p e r c e n t o f t h e hand. Former OAR 436-35-070(4). 

Loss o f p r o t e c t i v e s e n s a t i o n i n 1/2 t h e d i s t a l p halanx o f t h e i n d e x f i n g e r 
e q u a l s 18 p e r c e n t l o s s i n t h e i n d e x f i n g e r ( f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) ) w h i c h 
i s e q u i v a l e n t t o 5 p e r c e n t o f t h e hand. Former OAR 436-35-070(5). 

Loss o f p r o t e c t i v e s e n s a t i o n i n 1/2 t h e d i s t a l p h a l a n x o f t h e m i d d l e f i n g e r 
e q u a l s 20 p e r c e n t l o s s i n t h e m i d d l e f i n g e r ( f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) ) w h i c h 
i s e q u i v a l e n t t o 4 p e r c e n t o f t h e hand. Former OAR 436-35-070(6). 
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Loss o f p r o t e c t i v e s e n s a t i o n i n 1/2 t h e d i s t a l p h a l a n x o f t h e r i n g f i n g e r 
e q u a l s 21 p e r c e n t l o s s i n t h e r i n g f i n g e r ( f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) ) w h i c h i s 
e q u i v a l e n t t o 2 p e r c e n t o f t h e hand. Former OAR 436-35-070(7). 

Loss o f p r o t e c t i v e s e n s a t i o n i n 1/2 t h e d i s t a l p halanx o f t h e l i t t l e f i n g e r 
e q u a l s 33 p e r c e n t l o s s i n t h e l i t t l e f i n g e r ( f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) ) w h i c h 
i s e q u i v a l e n t t o 2 p e r c e n t o f t h e hand. Former OAR 436-35-070(8). 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s s c h e d u l e d p e r 
manent d i s a b i l i t y f o r l o s s o f use o f h i s l e f t forearm/hand under t h e s t a n d a r d s , 
we p r o c e e d t o t h a t c a l c u l a t i o n . The t o t a l v a l u e g i v e n p u r s u a n t t o t h e s t a n d a r d s 
f o r l o s s o f f u n c t i o n due t o sensory d e f i c i t i n t h e u l n a r n e r v e b o t h above and 
below m i d - f o r e a r m below t h e elbow, 11 p e r c e n t , i s combined w i t h t h e e q u i v a l e n t 
f o r e a r m v a l u e f o r 50 p e r c e n t l o s s o f s e n s a t i o n i n t h e l e f t u l n a r n e r v e d i s t r i b u 
t i o n , 5 p e r c e n t , f o r a t o t a l o f 15.4 p e r c e n t . That t o t a l i s t h e n combined w i t h 
t h e e q u i v a l e n t hand v a l u e o f 5 p e r c e n t f o r l o s s o f p r o t e c t i v e s e n s a t i o n i n t h e 
l e f t thumb, f o r a t o t a l o f 19.6 p e r c e n t . That t o t a l i s n e x t combined w i t h t h e 
e q u i v a l e n t hand v a l u e o f 5 p e r c e n t f o r l o s s o f p r o t e c t i v e s e n s a t i o n i n t h e l e f t 
i n d e x f i n g e r f o r a t o t a l o f 23.6 p e r c e n t . That t o t a l i s n e x t combined w i t h t h e 
e q u i v a l e n t hand v a l u e o f 4 p e r c e n t f o r l o s s o f p r o t e c t i v e s e n s a t i o n i n t h e l e f t 
m i d d l e f i n g e r f o r an impairment v a l u e o f 26.6. That t o t a l i s n e x t combined w i t h 
t h e e q u i v a l e n t hand v a l u e o f 2 p e r c e n t f o r l o s s o f p r o t e c t i v e s e n s a t i o n i n t h e 
l e f t r i n g f i n g e r f o r an impairment v a l u e o f 28.0 p e r c e n t . F i n a l l y , t h a t t o t a l 
i s combined w i t h t h e e q u i v a l e n t hand v a l u e o f 2 p e r c e n t f o r l o s s o f p r o t e c t i v e 
s e n s a t i o n i n t h e l e f t l i t t l e f i n g e r f o r a t o t a l i m p a i r m e n t v a l u e o f 29.4 p e r c e n t 
o f t h e l e f t forearm/hand. That f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r 
c e n t a g e . Former OAR 436-35-010(6). A c c o r d i n g l y , f o r l o s s o f use o r f u n c t i o n o f 
h i s l e f t f orearm/hand, c l a i m a n t ' s scheduled permanent d i s a b i l i t y under t h e 
" s t a n d a r d s " i s 30 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 20, 1990 i s m o d i f i e d . I n l i e u o f t h e 
Re f e r e e ' s award, and i n a d d i t i o n t o t h e D e t e r m i n a t i o n award o f 5 p e r c e n t (7.5 
d e g r e e s ) , c l a i m a n t i s awarded 25 p e r c e n t (37.5 degrees) s c h e d u l e d permanent d i s 
a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 30 p e r c e n t (45 degrees) sche d u l e d 
permanent d i s a b i l i t y f o r l o s s o f use o f h i s l e f t forearm/hand. C l a i m a n t ' s 
a t t o r n e y i s awarded an approved f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation 
awarded by t h i s o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, t h e 
t o t a l a t t o r n e y f e e approved by t h e Referee's and Board o r d e r s s h a l l n o t exceed 
$3,800. 

Oc t o b e r 3 1 , 1991 C i t e as 43 Van N a t t a 2447 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROLYN A. KETCH, Claimant 

WCB Case Nos. 90-09245 & 89-22301 
ORDER ON REVIEW 

D e p a o l i s , e t a l . , C l a i m a n t A t t o r n e y s 
M i t c h e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee B l a c k ' s o r d e r w h i c h : 
(1) f o u n d t h a t her c l a i m had n o t been p r e m a t u r e l y c l o s e d ; (2) d e c l i n e d t o assess 
a p e n a l t y f o r t h e s e l f - i n s u r e d employer's a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o com
p l y w i t h a S t i p u l a t i o n ; and (3) d e c l i n e d t o assess a p e n a l t y f o r t h e employer's 
a l l e g e d l y u n t i m e l y a g g r a v a t i o n d e n i a l . On r e v i e w , t h e i s s u e s a r e pr e m a t u r e 
c l o s u r e and p e n a l t i e s . We a f f i r m w i t h c o r r e c t i o n . 
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FINDINGS OF FACT 

We adopt t h e R e f e r e e ' s " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g c o r r e c t i o n . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on September 6, 1989. 

CONCLUSIONS OF LAW AND OPINION 
Premature C l o s u r e 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h i s i s s u e w i t h 
t h e f o l l o w i n g c l a r i f i c a t i o n . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f September 6, 1989. T h i s i s t h e 
d a t e on w h i c h Dr. Becker agreed w i t h t h e O r t h o p a e d i c C o n s u l t a n t s t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y . 

P e n a l t i e s / F a i l u r e t o Comply 

C l a i m a n t c o n t e n d s she i s e n t i t l e d t o a p e n a l t y f o r t h e s e l f - i n s u r e d 
e mployer's f a i l u r e t o comply w i t h E x h i b i t 51A, a s t i p u l a t i o n . We d i s a g r e e . 

The s t i p u l a t i o n i s n o t s i g n e d by c l a i m a n t and f u r t h e r m o r e , i s n o t s i g n e d by 
a R e f e r e e . T h e r e f o r e , i t i s n o t a v a l i d s t i p u l a t i o n . We do n o t f i n d t h e s e l f -
i n s u r e d e m p loyer's f a i l u r e t o comply w i t h an i n v a l i d s t i p u l a t i o n u n r e a s o n a b l e . 
A c c o r d i n g l y , a p e n a l t y i s n o t w a r r a n t e d i n t h i s i n s t a n c e . 

P e n a l t i e s / U n t i m e l y D e n i a l 

We adopt t h e R e f e r e e ' s c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h i s i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 3, 1990 i s a f f i r m e d w i t h t h e f o l l o w i n g 
c o r r e c t i o n . C l a i m a n t became m e d i c a l l y s t a t i o n a r y September 6, 1989. 

October 3 1 , 1991 C i t e as 43 Van N a t t a 2448 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE E. MILLER, Claimant 
WCB Case No. 90-15690 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e 
McCullough's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r a l e f t a n k l e c o n d i t i o n . On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We 
r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e R e f e r e e ' s f i n d i n g s o f f a c t , w i t h t h e e x c e p t i o n o f t h e second 
t o l a s t p a r a g r a p h and w i t h t h e c o r r e c t i o n t h a t c l a i m a n t missed o n l y a few ho u r s 
o f work as a r e s u l t o f t h e November 10, 1989 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e p r e s e n t e d i s whether t h e t r e a t m e n t s p r o v i d e d by Dr. Hayes on 
A p r i l 10 and May 25, 1990 a r e compensable m e d i c a l s e r v i c e s under ORS 656.245. 
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The employer contends t h a t t h e t r e a t m e n t s are n o t compensable, because t h e y were 
n o t p r o v i d e d f o r c l a i m a n t ' s 1989 compensable a n k l e s t r a i n . I t m a i n t a i n s t h a t 
c l a i m a n t was t r e a t e d " f o r t h e r e s i d u a l e f f e c t s o f t h e v a r u s i n s t a b i l i t y r e s u l t 
i n g f r o m [ a n ] i n j u r y i n 1981 and t h e c o r r e c t i v e s u r g e r y i n 1983." (App. B r i e f 
a t 4 ) . We agree. 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f t r e a t m e n t f o r her a n k l e c o n d i 
t i o n , c l a i m a n t must p r o v e by a preponderance o f t h e e v i d e n c e t h a t her compens
a b l e i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h a t c o n d i t i o n . J o r d a n v. 
SAIF, 86 Or App 29 ( 1 9 8 7 ) . C o n s i d e r i n g c l a i m a n t ' s p r i o r a n k l e i n j u r y , we con
c l u d e t h a t t h e cause o f her c u r r e n t a n k l e c o n d i t i o n i s a complex m e d i c a l ques
t i o n . Thus, w h i l e c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h e 
q u e s t i o n p r i m a r i l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. 
Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 
Or App 105 ( 1 9 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . 

I n s u p p o r t o f c o m p e n s a b i l i t y , c l a i m a n t r e l i e s on t h e m e d i c a l r e p o r t s sub
m i t t e d by Dr. Hayes, her t r e a t i n g p h y s i c i a n . However, h i s o n l y d i a g n o s i s o f an 
a n k l e s p r a i n / s t r a i n was on a s t a n d a r d b i l l i n g s t a t e m e n t . (Ex. 10A-2). Dr. 
Hayes p r i m a r i l y d iagnosed c l a i m a n t ' s c o n d i t i o n as m i l d v a r u s i n s t a b i l i t y and 
f a i l e d t o r e l a t e her need f o r t r e a t m e n t t o her November 1989 i n d u s t r i a l i n j u r y . 
Moreover, Dr. Hayes l a t e r r e p o r t e d t h a t , when he examined her i n May 1990, 
c l a i m a n t had symptoms o f a n k l e i n s t a b i l i t y t h a t were n o t s u p p o r t e d by s i g n i f i 
c a n t o b j e c t i v e f i n d i n g s and, once a g a i n , f a i l e d t o r e l a t e t h e c o n d i t i o n t o her 
compensable i n j u r y . 

The o t h e r m e d i c a l evidence comes from Drs. W i l s o n and G r i t z k a , who examined 
c l a i m a n t i n May 1990. They concluded t h a t , i n terms o f r e a s o n a b l e m e d i c a l p r o b 
a b i l i t y , c l a i m a n t d i d s u f f e r an a n k l e s p r a i n d u r i n g her 1989 i n d u s t r i a l i n j u r y 
and t h a t i t w o u l d be r e a s o n a b l e f o r c l a i m a n t t o have t h a t e v a l u a t e d . Dr. 
W i l s o n , however, l a t e r r e p o r t e d t h a t , i n h i s o p i n i o n , i t was u n u s u a l f o r c l a i m 
a n t t o w a i t s i x months f o l l o w i n g her i n j u r y b e f o r e s e e k i n g t r e a t m e n t , e s p e c i a l l y 
i n l i g h t o f t h e f a c t t h a t an a n k l e s p r a i n would n o r m a l l y r e s o l v e i t s e l f w i t h i n a 
m a t t e r o f weeks o r months. He concluded t h a t c l a i m a n t ' s u n d e r l y i n g v a r u s 
i n s t a b i l i t y was t h e cause o f her need f o r t r e a t m e n t r a t h e r t h a n t h e compensable 
a n k l e s p r a i n she s u s t a i n e d i n November 1989. We c o n s i d e r Dr. W i l s o n ' s o p i n i o n 
t o be w e l l - r e a s o n e d and based on complete i n f o r m a t i o n and, a c c o r d i n g l y , we f i n d 
i t p e r s u a s i v e . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . We f i n d no c o n t r a r y medi
c a l e v i d e n c e . We r e c o g n i z e t h a t c l a i m a n t s u s t a i n e d a s i g n i f i c a n t back i n j u r y on 
December 22, 1989, w h i c h p r e d i c t a b l y would become her f o c u s ; however, a t t h a t 
p o i n t , s i x weeks had passed and she had n o t sought t r e a t m e n t f o r h e r a n k l e . 
T e s t i m o n y f r o m her f r i e n d , who saw c l a i m a n t ' s s w o l l e n a n k l e on November 10, was 
t h a t t h e r e was n o t h i n g u n u s u a l about c l a i m a n t ' s b e h a v i o r between t h a t t i m e and 
h e r back i n j u r y . 

Based on t h i s r e c o r d , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h by 
a p reponderance o f t h e e v i d e n c e t h a t her compensable i n j u r y was a m a t e r i a l con
t r i b u t i n g cause o f t h e c o n d i t i o n f o r which she sought m e d i c a l s e r v i c e s f r o m Dr. 
Hayes. N e i t h e r do we f i n d t h a t t h e two v i s i t s were necessary d i a g n o s t i c s e r 
v i c e s , as c l a i m a n t suggests a l t e r n a t i v e l y . A c c o r d i n g l y , we r e v e r s e t h e R eferee 
and u p h o l d t h e employer's d e n i a l o f m e d i c a l s e r v i c e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 7, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m i s r e i n s t a t e d and u p h e l d . The Referee's assessed a t t o r n e y f e e o f $750 i s 
r e v e r s e d . The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s p s y c h o l o g i c a l 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had a me n t a l d i s o r d e r g e n e r a l l y r e c o g 
n i z e d w i t h i n t h e m e d i c a l community and h i s ment a l d i s o r d e r a r o s e o u t o f and i n 
t h e c o u r s e o f employment. The Referee f u r t h e r c oncluded t h a t s t r e s s f u l c o n d i 
t i o n s e x i s t e d i n a r e a l and o b j e c t i v e sense. However, t h e Re f e r e e c o n c l u d e d 
t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h a t he was s u b j e c t e d t o c o n d i t i o n s n o t gener 
a l l y i n h e r e n t i n e v e r y w o r k p l a c e and, a c c o r d i n g l y , h i s p s y c h o l o g i c a l c o n d i t i o n 
c l a i m was n o t compensable. We agree t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t h i s 
p s y c h o l o g i c a l c o n d i t i o n i s compensable, b u t we base our c o n c l u s i o n upon t h e 
f o l l o w i n g r e a s o n i n g . 

The d a t e o f " i n j u r y " f o r purposes o f d e t e r m i n i n g c o m p e n s a b i l i t y o f an occu 
p a t i o n a l d i s e a s e i s t h e d a t e upon which t h e c l a i m a n t was l a s t exposed t o t h e 
employment c o n d i t i o n s t h a t caused t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, 
146-48, r e v den 301 Or 240 (1 9 8 6 ) . Here, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r h i s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n a l l e g e s exposure t o p o t e n t i a l l y c a u s a l 
employment c o n d i t i o n s o c c u r r i n g a f t e r January 1, 1988. A c c o r d i n g l y , t h e occupa 
t i o n a l d i s e a s e law w h i c h became e f f e c t i v e January 1, 1988 i s a p p l i c a b l e . 

Former ORS 656.802 p r o v i d e s , i n p a r t , t h a t an o c c u p a t i o n a l d i s e a s e a r i s i n g 
o u t o f and i n t h e c o u r s e o f employment which r e q u i r e s m e d i c a l s e r v i c e s w i l l n o t 
be compensable: 

" ( 2 ) ( a ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l 
d i s o r d e r e x i s t i n a r e a l and o b j e c t i v e sense. 

" (b) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l 
d i s o r d e r a r e c o n d i t i o n s o t h e r t h a n c o n d i t i o n s g e n e r a l l y i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n o r r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r 
j o b p e r f o r m a n c e e v a l u a t i o n a c t i o n s by t h e employer, o r c e s s a t i o n o f 
employment. 

( c ) Unless t h e r e i s a d i a g n o s i s o f a m e n t a l o r e m o t i o n a l 
d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i 
c a l community. 

" (d) Unless t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e 
m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f employment." 

T h e r e f o r e , t o e s t a b l i s h t h a t h i s p s y c h o l o g i c a l c o n d i t i o n a r o s e o u t o f and 
i n t h e c o u r s e o f h i s employment, c l a i m a n t must prove by c l e a r and c o n v i n c i n g 
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e v i d e n c e t h a t h i s work c o n d i t i o n s n o t o t h e r w i s e e x c l u d e d under f o r m e r ORS 
6 5 6 . 8 0 2 ( 2 ) ( a ) & ( b ) , were t h e major cause o f h i s c o n d i t i o n . Former ORS 
6 5 6 . 8 0 2 ( 2 ) ( d ) ; Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 ( 1 9 9 1 ) . 

Here, c l a i m a n t a l l e g e s t h a t h i s p s y c h o l o g i c a l c o n d i t i o n r e s u l t e d f r o m h i s 
e x posure t o s e v e r a l d i f f e r e n t s t r e s s o r s o r c o n d i t i o n s o f h i s employment. 

The R e f e r e e fo u n d t h a t t h e employment c o n d i t i o n s w h i c h caused c l a i m a n t ' s 
m e n t a l d i s o r d e r e x i s t e d i n a r e a l and o b j e c t i v e sense. We agree t h a t t h e m a j o r 
i t y o f c l a i m a n t ' s s t r e s s o r s e x i s t e d i n a r e a l and o b j e c t i v e sense. Dr. M a r t i n 
r e p o r t e d t h a t c l a i m a n t was " w e l l - o r i e n t e d " and had no d e l u s i o n s o r h a l l u c i n a 
t i o n s . (Ex. 1 7 - 1 ) . Dr. S h u l s i n g e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , a l s o r e 
p o r t e d t h a t c l a i m a n t had no d e l u s i o n s o r h a l l u c i n a t i o n s . (Ex. 1 6 - 2 ) . However, 
because c l a i m a n t ' s c o n d i t i o n r e s u l t e d from s e v e r a l s t r e s s o r s , we examine each 
a l l e g e d c a u s a t i v e f a c t o r s e p a r a t e l y i n o r d e r t o address t h e p a r t i e s ' arguments 
under t h e s t a t u t e . 

C r i t i c i s m by s u p e r v i s o r s 

The r e c o r d s u p p o r t s c l a i m a n t ' s c o n t e n t i o n t h a t he was c r i t i c i z e d f o r h i s 
work and t h a t c r i t i c i s m was one o f t h e s t r e s s o r s w h i c h c o n t r i b u t e d t o h i s c o n d i 
t i o n . (Exs. 14, 24-1, 25-2, 2 6 - 2 ) . We, t h e r e f o r e , agree t h a t t h e c r i t i c i s m 
a l l e g e d by c l a i m a n t e x i s t e d i n a r e a l and o b j e c t i v e sense. However, t h e r e c o r d 
shows t h a t t h e employer's c r i t i c i s m c o n s t i t u t e d r e a s o n a b l e c o r r e c t i v e a c t i o n . 

I n t h e p r e s e n t case, c l a i m a n t ' s e v a l u a t i o n r e v i e w c o n c l u d e d t h a t , o u t o f 
t w e n t y - t w o mandatory cases c l a i m a n t had worked on, n i n e t e e n were c i t e d f o r 
e r r o r s . (Ex. 6) . S h o r t l y t h e r e a f t e r , t h e employer recommended a c o r r e c t i v e 
work p l a n f o r c l a i m a n t . (Ex. 7 ) . At h e a r i n g , one o f c l a i m a n t ' s s u p e r v i s o r s 
t e s t i f i e d t h a t c l a i m a n t ' s work was somewhat d e f i c i e n t and, when i n f o r m e d o f 
e r r o r s , c l a i m a n t would acknowledge t h e e r r o r b u t t h e n make t h e same m i s t a k e when 
w o r k i n g on a subsequent p r o j e c t . ( T r . I I a t 3 9 ) . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e employer's c o r r e c t i v e 
a c t i o n s , i n c l u d i n g t h e c r i t i c i s m o f c l a i m a n t and recommendation o f a work p l a n , 
were r e a s o n a b l e c o r r e c t i v e o r e v a l u a t i o n measures. Because we have c o n c l u d e d 
t h a t t h e employer's a c t i o n s were r e a s o n a b l e and c o r r e c t i v e , such a c t i o n s may n o t 
be c o n s i d e r e d as w o r k - r e l a t e d s t r e s s o r s c o n t r i b u t i n g t o c l a i m a n t ' s c u r r e n t psy
c h o l o g i c a l c o n d i t i o n . Former ORS 656.802(b); Gladys B. B r i t t o n , 42 Van N a t t a 
1555 ( 1 9 9 0 ) . 

T r a i n i n g 

C l a i m a n t contends t h a t a p o r t i o n o f h i s s t r e s s was a t t r i b u t a b l e t o t h e f a c t 
t h a t he was u n d e r t r a i n e d and, as a r e s u l t , had d i f f i c u l t y p e r f o r m i n g h i s j o b . 
SAIF argues t h a t c l a i m a n t r e c e i v e d t h e same amount o f t r a i n i n g as o t h e r employ
ees i n h i s p o s i t i o n . 

We do n o t agree w i t h SAIF's argument t h a t t h e f a c t t h a t c l a i m a n t r e c e i v e d 
t h e same t r a i n i n g as o t h e r employees e s t a b l i s h e s t h a t such t r a i n i n g was ade
q u a t e . The i s s u e p r e s e n t e d here i s whether c l a i m a n t was u n d e r t r a i n e d , and t h e 
e v i d e n c e p e r t a i n i n g t o o t h e r employees' t r a i n i n g i s n o t d i s p o s i t i v e . 

A l t h o u g h we d i s a g r e e w i t h SAIF's r e a s o n i n g , we n o n e t h e l e s s c o n c l u d e t h a t 
c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h e t r a i n i n g he r e c e i v e d was i n a d e q u a t e . 
The o n l y i n d i c a t i o n s i n t h e r e c o r d t h a t c l a i m a n t was i n s u f f i c i e n t l y t r a i n e d a r e 
c l a i m a n t ' s s t a t e m e n t s i n t h a t r e g a r d and t h e o p i n i o n s o f t h e d o c t o r s who based 
t h e i r c o n c l u s i o n s upon c l a i m a n t ' s s t a t e m e n t s t o them. Moreover, a l t h o u g h c l a i m 
a n t c o n t e n d s t h a t h i s t r a i n i n g as a j o b s worker was i n a d e q u a t e , h i s performance 
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m e r i t r a t i n g r e p o r t d a t e d two months a f t e r he began h i s j o b i n d i c a t e s t h a t h i s 
per f o r m a n c e was s a t i s f a c t o r y . 

Because t h e r e c o r d does n o t e s t a b l i s h t h a t c l a i m a n t ' s t r a i n i n g as a j o b s 
w o r k e r was i n a d e q u a t e , we conclude t h a t c l a i m a n t has n o t pro v e n i n s u f f i c i e n t 
t r a i n i n g as a r e a l and o b j e c t i v e s t r e s s o r . 

E x c e s s i v e case l o a d / d i f f i c u l t y w i t h c o - w o r k e r s / h i g h t u r n o v e r o f s u p e r v i s o r s / p o o r 
m o r a l e o f s t a f f 

The R e f e r e e c o n c l u d e d t h a t , a l t h o u g h t h e s e c o n d i t i o n s c a p a b l e o f c a u s i n g 
s t r e s s e x i s t e d i n a r e a l and o b j e c t i v e sense, c l a i m a n t had n o t shown t h a t such 
c o n d i t i o n s were n o t g e n e r a l l y i n h e r e n t i n every w o r k p l a c e . We do n o t agree t h a t 
t h e s t r e s s o r s enumerated by c l a i m a n t , such as an e x c e s s i v e case l o a d , d i s p a r a g 
i n g comments made t o c l a i m a n t by h i s co-worker, and a l a c k o f s u p p o r t by super
v i s o r s , a r e c o n d i t i o n s g e n e r a l l y i n h e r e n t i n ev e r y w o r k p l a c e . See Housing 
A u t h o r i t y o f P o r t l a n d v. Zimmerly, 108 Or App 596 (1 9 9 1 ) . K a t h l e e n M. Payne, 42 
Van N a t t a 1900 ( 1 9 9 0 ) . L o u i s R. Orman, 43 Van N a t t a 226 ( 1 9 9 1 ) . 

A l t h o u g h we agree t h a t c l a i m a n t ' s e x c e s s i v e c a s e l o a d and d i f f i c u l t i e s w i t h 
s u p e r v i s o r s and co-workers may be c o n s i d e r e d as compensable s t r e s s o r s , t h e 
r e c o r d does n o t e s t a b l i s h t h a t such s t r e s s o r s a l o n e were t h e m a j or cause o f h i s 
p s y c h o l o g i c a l c o n d i t i o n . Rather, Dr. M a r t i n and Mr. Forbes l i s t e d numerous work 
s t r e s s o r s c o n t r i b u t i n g t o c l a i m a n t ' s c o n d i t i o n . Dr. Colbach, moreover, o p i n e d 
t h a t c r i t i c i s m o f c l a i m a n t r e g a r d i n g h i s j o b performance was t h e p r i m a r y work-
r e l a t e d s t r e s s o r . 

We have c o n c l u d e d above t h a t c r i t i c i s m o f c l a i m a n t was a t t r i b u t a b l e t o 
r e a s o n a b l e c o r r e c t i v e a c t i o n s by h i s s u p e r v i s o r s . We have f u r t h e r c o n c l u d e d 
t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t h i s t r a i n i n g as a j o b s w o r k e r was i n a d e 
q u a t e . Because t h e m e d i c a l evidence does n o t c l e a r l y and c o n v i n c i n g l y show t h a t 
t h e r e m a i n i n g s t r e s s o r s were t h e major cause o f h i s p s y c h o l o g i c a l c o n d i t i o n , we 
co n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h c o m p e n s a b i l i t y o f h i s m e n t a l d i s 
o r d e r . A c c o r d i n g l y , t h e Referee's o r d e r i s a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 17, 1990 i s a f f i r m e d . 

O ctober 3 1 , 1991 C i t e as 43 Van N a t t a 2452 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY L. ZIMMER, Claimant 
WCB Case No. 90-14971 

ORDER ON REVIEW 
P o z z i , e t a l . . C l aimant A t t o r n e y s 
Nancy J. Meserow, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Bethlahmy's o r d e r 
t h a t assessed an a t t o r n e y f e e f o r i t s a l l e g e d l y u n r e a s o n a b l e c l a i m s p r o c e s s i n g 
o f c l a i m a n t ' s b i l a t e r a l u l n a r nerve c o n d i t i o n . On r e v i e w , t h e i s s u e i s a t t o r n e y 
f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 



Nancy L. Zimmer, 43 Van N a t t a 2452 (1991) 

CONCLUSIONS OF LAW AND OPINION 
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I n d e c i d i n g t h e a t t o r n e y f e e i s s u e , t h e Referee a p p l i e d t h e law i n e f f e c t 
p r i o r t o Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , SB 1197. C l a i m a n t r e q u e s t e d a 
h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. 
T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n SB 1197, S e c t i o n 54(2) 
does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a spe
c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. SB 1197, 
S e c t i o n 5 4 ( 3 ) . Moreover, t h e r e l e v a n t 1990 amendments t o ORS 656.262(6) m e r e l y 
e x t e n d by 30 days t h e t i m e f o r acceptance o r d e n i a l o f a c l a i m . A p p l i c a t i o n o f 
t h i s change r e t r o a c t i v e l y t o t h i s case w i l l n o t produce an ab s u r d o r u n j u s t r e 
s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation 
law. I d a M. Walker, 43 Van N a t t a 1402 (1 9 9 1 ) ; Bryan L. Dunn, 43 Van N a t t a 1673 
( 1 9 9 1 ) . A c c o r d i n g l y , we an a l y z e t h i s m a t t e r under t h e Workers' Compensation Act 
as amended, e f f e c t i v e J u l y 1, 1990. 

Under t h e new law, t h e i n s u r e r had 90 days, r a t h e r t h a n 60 days, f r o m t h e 
d a t e o f t h e employer's n o t i c e o r knowledge o f c l a i m a n t ' s i n j u r y c l a i m w i t h i n 
w h i c h t o f u r n i s h c l a i m a n t w i t h w r i t t e n n o t i c e o f i t s d e n i a l . ORS 656 . 2 6 2 ( 6 ) . 
Because t h e employer had n o t i c e o f c l a i m a n t ' s i n j u r y on A p r i l 27, 1990, and 
because t h e i n s u r e r i s s u e d i t s d e n i a l on J u l y 9, 1990, t h e d e n i a l was t i m e l y . 

The i n s u r e r contends t h a t , because t h e u l n a r nerve d e n i a l was r e s c i n d e d , 
t h e o n l y i s s u e r e m a i n i n g a t h e a r i n g was p e n a l t i e s and an " o u t - o f - p e n a l t y " f e e . 
The i n s u r e r argues t h a t , under t h e c u r r e n t law, t h e R eferee d i d n o t have j u r i s 
d i c t i o n o v e r t h i s m a t t e r . We d i s a g r e e . 

As amended, ORS 656.262(10)(a) now p r o v i d e s t h a t t h e D i r e c t o r s h a l l have 
e x c l u s i v e j u r i s d i c t i o n o v e r p r o c e e d i n g s r e g a r d i n g s o l e l y t h e assessment o f a 
p e n a l t y under t h a t s u b s e c t i o n . However, i n t h e p r e s e n t case, i n a d d i t i o n t o her 
r e q u e s t f o r a p e n a l t y and an o u t - o f - p e n a l t y f e e , c l a i m a n t a l s o a l l e g e d e n t i t l e 
ment t o an a t t o r n e y f e e under ORS 656.386(1) f o r her c o u n s e l ' s e f f o r t s i n ob
t a i n i n g t h e i n s u r e r ' s r e s c i s s i o n o f i t s d e n i a l o f c l a i m a n t ' s u l n a r n e r v e c o n d i 
t i o n c l a i m . A c c o r d i n g l y , a t h e a r i n g t h i s p r o c e e d i n g d i d n o t i n v o l v e s o l e l y t h e 
assessment o f a p e n a l t y w i t h i n t h e meaning o f ORS 656.262(10). See R u s s e l l L. 
Ragland, 43 Van N a t t a 1829 (19 9 1 ) . T h e r e f o r e , e x c l u s i v e j u r i s d i c t i o n o v e r t h i s 
m a t t e r r e s t s w i t h t h e Board, n o t t h e D i r e c t o r . See ORS 656.704; ORS 656.283. 

F i n a l l y , t h e i n s u r e r contends t h a t t h e Referee i n c o r r e c t l y assessed an 
a t t o r n e y f e e f o r i t s f a i l u r e t o r e s c i n d t h e d e n i a l u n t i l November 30, 1990. We 
agree w i t h t h e Referee's c o n c l u s i o n t h a t , under t h e c i r c u m s t a n c e s , t h e i n s u r e r ' s 
a c t i o n s were u n r e a s o n a b l e and an assessed a t t o r n e y f e e i s a p p r o p r i a t e . We, 
t h e r e f o r e , adopt t h e Referee's o p i n i o n on t h e "reasonableness" i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 8, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LAVERNE J . BUTLER, Claimant 

WCB Case No. 90-21443 
ORDER ON REVIEW 

F r a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 
Nancy C. Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a r i g h t knee s t r a i n . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

Dr. Lee, M.D., began t o t r e a t c l a i m a n t ' s r i g h t knee on October 29, 1990. 
(Ex. 6 ) . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had s u s t a i n e d a compensable i n j u r y t o 
her r i g h t knee as a r e s u l t o f a w o r k - r e l a t e d i n c i d e n t on October 26, 1990. SAIF 
argues t h a t : (1) c l a i m a n t ' s c l a i m i s n o t compensable because c l a i m a n t ' s p r e 
e x i s t i n g c o n d i t i o n combines w i t h an o n - t h e - j o b i n j u r y t o c r e a t e a r e s u l t a n t con
d i t i o n ; and (2) t h e o n - t h e - j o b i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e 
r e s u l t a n t c o n d i t i o n and need f o r m e d i c a l t r e a t m e n t . 

T h i s case i s governed by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . The Board has r e c e n t l y h e l d 
t h a t , under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , a d e t e r m i n a t i o n o f c o m p e n s a b i l i t y i s a two p a r t 
t e s t i f t h e r e i s a p r e e x i s t i n g c o n d i t i o n under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . Bahman M. 
N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . F i r s t , i t must be d e t e r m i n e d whether t h e r e 
has been a compensable i n j u r y and t h e n d e t e r m i n e d whether t h e r e i s a p r e e x i s t i n g 
c o n d i t i o n t h a t combines w i t h t h e i n j u r y " t o cause o r p r o l o n g d i s a b i l i t y o r a 
need f o r t r e a t m e n t . " ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . I f i t i s shown t h a t a p r e e x i s t i n g 
c o n d i t i o n combines w i t h t h e i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need f o r 
t r e a t m e n t , c l a i m a n t i s e n t i t l e d t o d i s a b i l i t y compensation and t r e a t m e n t o n l y i f 
t h e compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h a t d i s a b i l i t y o r 
need f o r p a r t i c u l a r t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

A c a r r i e r s h a l l n o t deny an i n i t i a l i n j u r y c l a i m t o t a k e advantage o f t h e 
l i m i t i n g f e a t u r e o f s u b s e c t i o n ( B ) . Rather, a f t e r a c c e p t i n g t h e c l a i m as com
pe n s a b l e under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , t h e c a r r i e r may p a r t i a l l y deny such t r e a t m e n t 
as i t r e a s o n a b l y b e l i e v e s i s caused i n major p a r t by t h e p r e e x i s t i n g d i s e a s e 
r a t h e r t h a n t h e a c c i d e n t a l i n j u r y . See Bahman M. N a z a r i , s u p r a . 

I n t h e p r e s e n t case SAIF d e n i e d c l a i m a n t ' s c l a i m on November 16, 1990 
s t a t i n g : 

"You f i l e d a c l a i m f o r an a l l e g e d i n j u r y t o your r i g h t knee w h i c h 
o c c u r r e d on o r about 10/26/90.... 

"We have r e v i e w e d t h e i n f o r m a t i o n i n your f i l e and f i n d t h a t t h e r e 
i s i n s u f f i c i e n t e v i d e n c e t h a t your r i g h t knee s t r a i n i s t h e r e s u l t 
o f e i t h e r a w o r k - r e l a t e d i n j u r y o r d i s e a s e . T h e r e f o r e , we must deny 
y o u r c l a i m . " (Ex. 5 ) . 
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We c o n c l u d e from t h e p l a i n language o f t h e d e n i a l , as w e l l as t h e p r e s e n 
t a t i o n o f t h e i s s u e a t h e a r i n g , t h a t SAIF d e n i e d t h a t c l a i m a n t s u s t a i n e d an i n 
j u r y w i t h i n t h e course o f her employment on October 26, 1990. The Referee 
v i e w e d t h i s as t h e l i m i t e d i s s u e b e f o r e h e r , and we agree. 

The R eferee fo u n d c l a i m a n t t o be a c r e d i b l e w i t n e s s . We agree w i t h t h e 
R e f e r e e t h a t c l a i m a n t ' s w i t n e s s e s c o r r o b o r a t e c l a i m a n t ' s t e s t i m o n y o f t h e e v e n t s 
s u r r o u n d i n g t h e October 26, 1990 i n c i d e n t . A d d i t i o n a l l y , Dr. Lee, M.D., c l a i m 
a n t ' s t r e a t i n g p h y s i c i a n , a t t r i b u t e s her knee c o n d i t i o n t o an o n - t h e - j o b i n j u r y . 
We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t has s u s t a i n e d her burden t o p r o v e , by med
i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s , t h a t she s u f f e r e d an a c c i d e n t a l 
i n j u r y w h i c h arose o u t o f and i n t h e course o f her employment on October 26, 
1990 t h a t was a m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need f o r t r e a t m e n t . 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; see Mark N. Wiedle, 43 Van N a t t a 855 ( 1 9 9 1 ) ; Suzanne 
R o b e r t s o n , 43 Van N a t t a 1505 (1991). 

SAIF r e q u e s t e d r e v i e w , and we have found t h a t c l a i m a n t ' s i n j u r y c l a i m 
s h o u l d n o t be d i s a l l o w e d . N e v e r t h e l e s s , c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o 
an assessed a t t o r n e y f e e under ORS 656.382(2), because t h e r e s p o n d e n t ' s b r i e f 
was n o t t i m e l y s u b m i t t e d . See S h i r l e y M. Brown, 40 Van N a t t a 879 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 11, 1991 i s a f f i r m e d . 

November 4. 1991 C i t e as 43 Van N a t t a 2455 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD H. HOWARD, Claimant 

WCB Case Nos. 90-10529, 89-24929, 90-10528 & 89-24923 
ORDER ON RECONSIDERATION 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 
Cummins, e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's Order on Review d a t e d 
O ctober 16, 1991, w h i c h a f f i r m e d t h e A r b i t r a t o r ' s o r d e r w h i c h : (1) s e t a s i d e 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " 
c l a i m f o r a t h o r a c i c and lumbar back c o n d i t i o n ; and (2) u p h e l d t h e Fireman's 
Fund I n s u r a n c e ' s d e n i a l o f an a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On 
r e c o n s i d e r a t i o n , c l a i m a n t seeks an award o f assessed a t t o r n e y f e e s f o r s e r v i c e s 
on r e v i e w and an amendment o r d e r i n g L i b e r t y Northwest t o ac c e p t and pr o c e s s 
c l a i m a n t ' s c l a i m , i n c l u d i n g payment o f a l l s t a y e d compensation, w i t h i n t e r e s t . 

C l a i m a n t seeks an assessed a t t o r n e y f e e under ORS 65 6 . 3 0 7 ( 5 ) , 656.382(2) 
and 6 5 6 . 3 8 6 ( 1 ) . 

ORS 656.307(5) c o n t a i n s no p r o v i s i o n f o r an award o f a t t o r n e y f e e s f o r 
p a r t i c i p a t i o n on Board r e v i e w . T h e r e f o r e , no a t t o r n e y f e e under ORS 656.307(5) 
i s awarded. E r n e s t C. B l i n k h o r n , 42 Van N a t t a 2597 ( 1 9 9 0 ) . 

ORS 656.386(1) a u t h o r i z e s an award o f an assessed a t t o r n e y f e e i f (1) t h e 
c l a i m a n t i n i t i a t e s t h e r e v i e w o r ap p e a l ; (2) t h e appeal i s f r o m an o r d e r d e n y i n g 
t h e c l a i m ; and (3) t h e c l a i m a n t " f i n a l l y p r e v a i l s " on t h e i s s u e o f e n t i t l e m e n t 
t o c ompensation. Shoulders v. SAIF, 300 Or 606 (1 9 8 6 ) . Here, where an ORS 
656.307 o r d e r has i s s u e d , o n l y r e s p o n s i b i l i t y i s a t i s s u e , and c l a i m a n t has n o t 
sought r e v i e w , t h e t h r e e c o n d i t i o n s are n o t met. See Howard v. W i l l a m e t t e 
P o u l t r y , 101 Or App 584 (19 9 0 ) . 
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ORS 656.382(2) a u t h o r i z e s an assessed a t t o r n e y f e e when c l a i m a n t ' s r i g h t 
t o c o mpensation i s a t r i s k o f d i s a l l o w a n c e o r r e d u c t i o n on r e v i e w . Ray 
S c h u l t e n ' s F o r d v. V i i a n , 105 Or App 294 (1991). Here, c l a i m a n t ' s r i g h t t o com
p e n s a t i o n was n o t a t r i s k o f d i s a l l o w a n c e because a ".307" o r d e r i s s u e d p r i o r t o 
h e a r i n g . A d d i t i o n a l l y , c l a i m a n t ' s r i g h t t o compensation was n o t a t r i s k o f r e 
d u c t i o n on r e v i e w . A l t h o u g h c l a i m a n t ' s r a t e o f pay was h i g h e r a t L i b e r t y N o r t h 
west's i n s u r e d , as demons t r a t e d by t h e ".307" o r d e r , t h e r e c o r d shows t h a t he 
would r e c e i v e t h e same r a t e o f temporary d i s a b i l i t y a t b o t h e m p l o y e r s , i . e . , 
$388.99. T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e 
f o r s e r v i c e s on r e v i e w . 

The second i s s u e r a i s e d by c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n , w h i c h 
r e q u e s t s an amendment o r d e r i n g L i b e r t y Northwest t o accept and p r o c e s s c l a i m 
a n t ' s c l a i m , i n c l u d i n g payment o f st a y e d compensation w i t h i n t e r e s t , i s ade
q u a t e l y addressed by our Order on Review and s t a t u t o r y law. See ORS 656.313. 
I f a p r o c e s s i n g d i s p u t e s u b s e q u e n t l y d e v e l o p s , l i t i g a t i o n o f an en f o r c e m e n t 
n a t u r e may be nece s s a r y . That i s n o t a t i s s u e here. 

A c c o r d i n g l y , o u r October 16, 1991 o r d e r i s abated and w i t h d r a w n . On r e 
c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r October 
16, 1991 o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f t h i s 
o r d e r . 

I T IS SO ORDERED. 

November 4, 1991 C i t e as 43 Van N a t t a 2456 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HEATHER I . SMITH, Claimant 

WCB Case No. 90-20768 
ORDER ON REVIEW 

Fr a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Tenenbaum. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t 
s e t a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s c l a i m f o r a b i l a t e r a l neck, s h o u l 
der and arm c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f 
her b i l a t e r a l neck, s h o u l d e r and arm c o n d i t i o n . I n r e a c h i n g h i s d e c i s i o n , t h e 
Referee f i r s t d e t e r m i n e d t h a t c l a i m a n t had, i n f a c t , made a c l a i m f o r t h e c o n d i 
t i o n and t h a t t h e employer's f a i l u r e t o accept o r deny t h e c l a i m was a "de 
f a c t o " d e n i a l . The Referee t h e n s e t a s i d e t h e "de f a c t o " d e n i a l , c o n c l u d i n g 
t h a t t h e c o n d i t i o n was compensable as a consequence o f c l a i m a n t ' s October 1988 
compensable r i g h t w r i s t and f o r e a r m i n j u r y . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . 

The employer c h a l l e n g e s b o t h o f t h e Referee's c o n c l u s i o n s . I t f i r s t con
t e n d s t h a t t h e R e f e r e e e r r e d i n c o n c l u d i n g t h a t c l a i m a n t had made a c l a i m f o r 
t h e c o n d i t i o n . We d i s a g r e e . 
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ORS 656.005(6) d e f i n e s a " c l a i m " as a w r i t t e n r e q u e s t f o r compensation f o r 
a s u b j e c t w o r k e r o r someone on t h e w o r k e r s ' b e h a l f . ORS 656.005(8) d e f i n e s 
"compensation" t o i n c l u d e a l l b e n e f i t s p r o v i d e d f o r a w o r k - r e l a t e d i n j u r y , i n 
c l u d i n g m e d i c a l s e r v i c e s . A c c o r d i n g l y , a p h y s i c i a n ' s r e p o r t r e q u e s t i n g m e d i c a l 
t r e a t m e n t c o n s t i t u t e s a c l a i m . W a l t e r E. McCarthy, 43 Van N a t t a 593 ( 1 9 9 1 ) ; 
B i l l y J . Eubanks, 35 Van N a t t a 131 (1983). 

I n t h i s case, t h e r e i s no d i s p u t e t h a t c l a i m a n t f i l e d a c l a i m f o r 
t e n d o n i t i s o f t h e r i g h t w r i s t and f o r e a r m . The employer a c c e p t e d t h a t c l a i m as 
a n o n d i s a b l i n g i n j u r y and processed i t t o c l o s u r e . However, as e a r l y as May 30, 
1989, t h e employer r e c e i v e d m e d i c a l r e p o r t s from Dr. T r i e b l e t h a t , i n a d d i t i o n 
t o p a i n i n t h e r i g h t w r i s t and f o r e a r m , c l a i m a n t had p a i n i n her elbow, 
t r a p e z i u s and s h o u l d e r . T r i e b l e recommended a change i n c l a i m a n t ' s m e d i c a t i o n 
and t h a t she b e g i n s t r e t c h i n g e x e r c i s e s and heat t h e r a p y . I n December 1989, he 
r e p o r t e d t h a t c l a i m a n t c o n t i n u e d t o have p a i n i n b o t h w r i s t s and h e r r i g h t elbow 
and s u b s e q u e n t l y r e q u e s t e d a r h e u m a t o l o g i c exam t o r u l e o u t o t h e r e t i o l o g y and 
r e f e r r e d h e r t o Dr. Kemple. A f t e r subsequent e x a m i n a t i o n s , Kemple r e p o r t e d 
r i g h t s h o u l d e r , neck and arm p a i n , as w e l l as s h o o t i n g p a i n down t h e l e f t arm, 
and p r e s c r i b e d p h y s i c a l t h e r a p y and m e d i c a t i o n . I n l i g h t o f t h a t e v i d e n c e , we 
c o n c l u d e t h a t a c l a i m was f i l e d f o r c l a i m a n t ' s b i l a t e r a l neck, r i g h t s h o u l d e r 
and l e f t arm c o n d i t i o n . 

The employer n e x t c h a l l e n g e s t h e c o m p e n s a b i l i t y o f t h e c o n d i t i o n and 
a s s e r t s t h a t t h e Referee's r e l i a n c e on Dr. Fraback's o p i n i o n was m i s p l a c e d . I n 
h i s r e p o r t d a t e d January 22, 1991, Fraback concluded: 

" I t h i n k t h a t [ c l a i m a n t ' s ] accepted r i g h t w r i s t and f o r e a r m 
c o n d i t i o n i s t h e major c o n t r i b u t i n g cause o f her c u r r e n t c o n d i t i o n . 
I d o n ' t see any o t h e r e x p l a n a t i o n f o r her arm d i s c o m f o r t . There i s 
n o t h i n g t o suggest a s y s t e m i c o r i n f l a m m a t o r y p r o c e s s . " (Ex. 3 3 ) . 

The employer n o t e s t h a t , t o s u p p o r t h i s o p i n i o n , Fraback s t a t e d t h a t he c o u l d 
f i n d no o t h e r e x p l a n a t i o n f o r c l a i m a n t ' s arm d i s c o m f o r t . From t h a t o b s e r v a t i o n , 
t h e employer c o n c l u d e s t h a t Fraback's o p i n i o n r e g a r d i n g c l a i m a n t ' s " c u r r e n t con
d i t i o n " was, i n f a c t , l i m i t e d t o c l a i m a n t ' s r i g h t arm d i s c o m f o r t . We d i s a g r e e . 

As i s t h e case w i t h a l l documentary e v i d e n c e , m e d i c a l r e p o r t s must be r e a d 
as a whole and i n t h e c o n t e x t i n which t h e y are g i v e n . I n t h i s case, Fraback 
was asked by t h e employer t o examine c l a i m a n t and t o r e n d e r an o p i n i o n on her 
c o n d i t i o n . I n h i s r e p o r t , he f i r s t l i s t e d c l a i m a n t ' s " C h i e f C o m p l a i n t " as: 
"Pain i n t h e r i g h t arm, e x t e n d i n g t o t h e neck, upper back, and t o a l e s s e r ex
t e n t i n t h e l e f t arm." (Ex. 33-1). L a t e r , under t h e h e a d i n g " C u r r e n t Com
p l a i n t s , " he r e p o r t e d : 

"When asked t o d e s c r i b e her c u r r e n t symptoms, [ c l a i m a n t ] says 
t h a t she h u r t s i n her r i g h t a n t e r i o r s h o u l d e r , on t h e r i g h t s i d e o f 
h e r upper back, i n her neck, and t h a t she c o n t i n u e s t o have discom
f o r t i n her r i g h t w r i s t and palm. At t i m e s she g e t s t i n g l i n g i n t h e 
f i n g e r s . She has some d i s c o m f o r t i n t h e r i g h t elbow. She says she 
does n o t have much d i s c o m f o r t i n t h e l e f t arm a t t h i s t i m e . " 
(Ex. 3 3 - 2 ) . 

He f u r t h e r r e p o r t e d t h a t , d u r i n g h i s e v a l u a t i o n o f c l a i m a n t , he examined 
h e r neck, s h o u l d e r s , arms and w r i s t s . He d i d n o t d i s p u t e any o f c l a i m a n t ' s sub
j e c t i v e c o m p l a i n t s and concluded t h a t , i n h i s o p i n i o n , c l a i m a n t ' s c o n d i t i o n was 
work r e l a t e d . 

A f t e r o u r r e v i e w o f Fraback's r e p o r t , we c o n c l u d e t h a t h i s o p i n i o n on med
i c a l c a u s a t i o n i n c l u d e d n o t o n l y c l a i m a n t ' s r i g h t arm d i s c o m f o r t , b u t a l s o her 
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neck, r i g h t s h o u l d e r and l e f t arm p a i n . We do n o t agree w i t h t h e employer's i n 
t e r p r e t a t i o n o f Fraback's o p i n i o n , w h i c h , i n essence, would s t a t e : " I t h i n k 
t h a t c l a i m a n t ' s a c c e p t e d r i g h t w r i s t and fo r e a r m c o n d i t i o n i s t h e m a j or con
t r i b u t i n g cause o f her r i g h t w r i s t and fo r e a r m c o n d i t i o n . " We f i n d t h a t i n t e r 
p r e t a t i o n i l l o g i c a l and redundant and do n o t adopt i t . We f i n d i t more p l a u s i 
b l e t h a t , i n r e f e r r i n g t o c l a i m a n t ' s arm p a i n , Fraback was s i m p l y e m p h a s i z i n g 
one o f c l a i m a n t ' s c o n d i t i o n s o r was r e f e r r i n g t o her b i l a t e r a l arm p a i n . 

We a l s o r e l y on t h e o p i n i o n o f Dr. Kemple, who, i n a l e t t e r d a t e d January 
17, 1991, r e p o r t e d t h a t a l l o f t h e diagnoses l i s t e d i n h i s e a r l i e r r e p o r t were 
r e l a t e d t o h e r work, w i t h t h e e x c e p t i o n o f c l a i m a n t ' s l e f t s h o u l d e r p a i n w h i c h 
had r e s o l v e d . We r e c o g n i z e t h a t Kemple f a i l e d t o e x p l a i n why he b e l i e v e d 
c l a i m a n t ' s work was t h e cause o f her c o n d i t i o n i n t h a t l e t t e r . When v i e w e d i n 
c o n j u n c t i o n w i t h h i s o t h e r m e d i c a l r e p o r t s , however, we f i n d h i s o p i n i o n t o be 
w e l l - s u p p o r t e d and p e r s u a s i v e . Kemple a d m i t t e d t h a t i t was d i f f i c u l t t o d e t e r 
mine t h e e x a c t e t i o l o g y o f c l a i m a n t ' s c o n d i t i o n and, i n one r e p o r t , c o n s i d e r e d 
o t h e r p o s s i b l e a l t e r n a t i v e s . Nonetheless, he c o n s i s t e n t l y r e p o r t e d t h a t , as a 
r e s u l t o f h e r i n i t i a l r i g h t arm d i s c o m f o r t , c l a i m a n t r e l i e d more h e a v i l y on her 
l e f t arm and, c o n s e q u e n t l y , had p a i n i n her l e f t thumb, w r i s t and elbow. He 
a l s o r e c o r d e d symptoms c o n s i s t e n t w i t h r e p e t i t i v e overuse upper e x t r e m i t y syn
dromes and n o t e d an i n c r e a s e i n c l a i m a n t ' s symptoms w i t h i n c r e a s e d work a c t i v 
i t y . 

I n summary, r e l y i n g on Drs. Fraback and Kemple, we agree w i t h t h e Re f e r e e 
t h a t c l a i m a n t has e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f her b i l a t e r a l neck, s h o u l d e r 
and arm c o n d i t i o n as a consequence o f her October 1988 i n j u r y . A c c o r d i n g l y , as 
supplemented h e r e i n , we adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e com
p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n as s e t f o r t h i n t h e Refer e e ' s o r d e r . 

The employer i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s a l l o w e d 
o r r e d u c e d compensation awarded t o c l a i m a n t . However, c l a i m a n t ' s a t t o r n e y i s 
n o t e n t i t l e d t o an assessed a t t o r n e y f e e under ORS 656. 3 8 2 ( 2 ) , because t h e r e 
spondent's b r i e f was n o t t i m e l y s u b m i t t e d . See S h i r l e y M. Brown, 40 Van N a t t a 
879 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 13, 1991 i s a f f i r m e d . 

November 5. 1991 C i t e as 43 Van N a t t a 2458 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID D. ALLEN, Claimant 

WCB Case Nos. 88-18698 & 88-18699 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Foss, e t a l . . Defense A t t o r n e y s 
M i c h a e l B. Dye, A t t o r n e y 

Reviewed by t h e Board en banc. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , on b e h a l f o f Bohemia, r e q u e s t s 
r e v i e w o f Ref e r e e Brown's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l 
i t y f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; and (2) u p h e l d 
L i b e r t y ' s d e n i a l o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y , i s s u e d on b e h a l f o f Gold 
Beach Plywood, o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . I n i t s 
A p p e l l a n t ' s b r i e f , Bohemia argues t h a t t h e Referee e r r e d i n f i n d i n g t h a t i t s 
o r a l d e n i a l o f c o m p e n s a b i l i t y i s s u e d a t h e a r i n g was an i m p e r m i s s i b l e "back-up" 
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d e n i a l under Bauman v. SAIF, 295 Or 788 (19 8 3 ) . C l a i m a n t , i n h i s r e s p o n d e n t ' s 
b r i e f , r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o 
assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l 
i s s u e d by Bohemia. On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , 
and p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s low back i n March 1985 w h i l e w o r k i n g f o r 
L i b e r t y N o r t h w e s t ' s i n s u r e d (Bohemia). That c l a i m was c l o s e d by a November 
4, 1985 N o t i c e o f C l o s u r e , which awarded temporary d i s a b i l i t y o n l y . 

I n November 1987, c l a i m a n t began t r e a t i n g w i t h a Lebanon, Oregon, c h i r o 
p r a c t o r , Dr. C l i f f o r d , f o r back p a i n . C l i f f o r d f o u n d c l a i m a n t ' s back c o n d i t i o n 
m e d i c a l l y s t a t i o n a r y on May 27, 1988. C l i f f o r d t r e a t e d c l a i m a n t once i n June 
1988; once i n J u l y 1988; September 2, 6, 13, 14, 15, 16, 26, 27, 28, 29 and 30, 
1988; October 3, 4, 5, 10, 11, 12, 19 and 26, 1988; November 1, 1 1 , 17 and 29, 
1988; and December 1 and 7, 1988. 

Cl a i m a n t began w o r k i n g f o r Gold Beach Plywood i n J u l y 1988. H i s home was 
i n Lebanon, b u t he ar r a n g e d t o l i v e d u r i n g t h e week w i t h h i s f a t h e r and s t e p 
mother a t t h e i r home i n Gold Beach. Claimant underwent an e m p l o y m e n t - r e l a t e d 
d r u g s c r e e n i n g and a pre-employment p h y s i c a l i n e a r l y J u l y 1988. The exam was 
p e r f o r m e d by t h e employer's p h y s i c i a n , Dr. W i l l i a m s . 

On September 2 and 6, 1988, c l a i m a n t r e c e i v e d r o u t i n e m a n i p u l a t i o n s f r o m 
C l i f f o r d . 

On September 7, 1988, c l a i m a n t g o t i n t o an a l t e r c a t i o n w i t h h i s s t e p 
mother o v e r her r e q u e s t t h a t he b e g i n p a y i n g r e n t . That same day, c l a i m a n t 
phoned Dr. W i l l i a m s f o r an appointment, c o m p l a i n i n g o f p e r s o n a l and back p r o b 
lems. On September 8, 1988, c l a i m a n t was seen by Dr. W i l l i a m s . C l a i m a n t was 
sc h e d u l e d t o r e t u r n t o W i l l i a m s on September 13, 1988; b u t c l a i m a n t d i d n o t keep 
t h a t a p p o i n t m e n t . (Ex. 1 3 ) . 

On September 9, 1988, a t t h e end o f c l a i m a n t ' s work s h i f t , c l a i m a n t packed 
h i s work ge a r , e m p t i e d h i s work l o c k e r and r e t u r n e d t o Lebanon. September 9, 
1988 was h i s l a s t day o f work a t Gold Beach Plywood. C l a i m a n t d i d n o t i n t e n d t o 
r e t u r n t o work. 

On September 13, 1988, c l a i m a n t r e t u r n e d t o Dr. C l i f f o r d c o m p l a i n i n g o f 
se v e r e back p a i n . 

Two weeks l a t e r , Dr. C l i f f o r d f i l e d a r e p o r t s t a t i n g t h a t c l a i m a n t had 
s u f f e r e d a f l a r e u p o f h i s 1985 i n j u r y and was unable t o work. 

On October 12, 1988, Bohemia i s s u e d a d e n i a l o f c o m p e n s a b i l i t y and res p o n 
s i b i l i t y o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . The same day, Bohemia c l a r i f i e d i t s 
d e n i a l t o deny r e s p o n s i b i l i t y o n l y . Bohemia r e q u e s t e d a ".307" o r d e r f r o m Com
p l i a n c e , b u t none was i s s u e d . 

On October 18, 1988, c l a i m a n t f i l e d a "new i n j u r y " c l a i m w i t h Gold Beach 
Plywood a l l e g i n g a September 1, 1988 i n j u r y . (Ex. 1 7 ) . 

On October 26, 1988, Gold Beach Plywood d e n i e d c o m p e n s a b i l i t y o f and 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s "new i n j u r y " c l a i m . 

On November 7, 1988, Dr. B o l i n , a c h i r o p r a c t o r , p e r f o r m e d an independent 
m e d i c a l e v a l u a t i o n . 
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A t h e a r i n g , Bohemia o r a l l y d e n i e d c o m p e n s a b i l i t y o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . 

C l a i m a n t i s n o t c r e d i b l e . 

ULTIMATE FINDINGS OF FACT 

Bohemia d i d n o t accep t t h e a g g r a v a t i o n c l a i m . 

C l a i m a n t d i d n o t s u s t a i n a new i n j u r y on September 1, 1988 w h i l e w o r k i n g 
f o r G old Beach Plywood, nor d i d he e x p e r i e n c e a w o r s e n i n g o f h i s compensable low 
back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y cases, t h e t h r e s h o l d i s s u e i s compens
a b i l i t y . Joseph L. Woodward, 39 Van N a t t a 1163, 1164 ( 1 9 8 7 ) . I f t h e c l a i m i s 
compensable, t h e n t h e t r i e r o f f a c t must address t h e i s s u e o f r e s p o n s i b i l i t y . 
See R u n f t v. SAIF, 303 Or 493, 498-99 (1987). 

The R e f e r e e concl u d e d t h a t Bohemia, because i t r e q u e s t e d a ".307" o r d e r , 
was p r o c e d u r a l l y b a r r e d from i s s u i n g an o r a l d e n i a l o f c o m p e n s a b i l i t y o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m a t h e a r i n g . The Referee found t h a t Bohemia's 
d e n i a l o f c o m p e n s a b i l i t y was b a r r e d as an i n v a l i d "back-up" d e n i a l under Bauman 
v. SAIF, 295 Or 788 ( 1 9 8 3 ) . T h e r e f o r e , r e a s o n i n g t h a t Bohemia had conceded com
p e n s a b i l i t y , he f o u n d i t was r e s p o n s i b l e f o r t h e c l a i m as a m a t t e r o f law. The 
Referee a l s o n o t e d t h a t i f he had proceeded t o t h e m e r i t s , he w o u l d n o t have 
foun d a compensable new i n j u r y o r a g g r a v a t i o n . 

Bohemia argues t h a t t h e Referee e r r e d i n a p p l y i n g Bauman, a s s e r t i n g t h a t 
i t never i s s u e d a f o r m a l acceptance o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . On t h e 
o t h e r hand, c l a i m a n t argues t h a t Bohemia's r e q u e s t f o r a ".307" o r d e r was a con
c e s s i o n o f c o m p e n s a b i l i t y o r a f o r m a l acceptance o f c l a i m a n t ' s c l a i m and t h a t 
Bohemia was p r e c l u d e d f r o m i s s u i n g a subsequent o r a l d e n i a l o f c o m p e n s a b i l i t y a t 
h e a r i n g . 

The g e n e r a l r u l e o f Bauman i s t h a t an i n s u r e r , a f t e r a c c e p t i n g a c l a i m , 
cannot deny i t absent a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l 
a c t i v i t y . I n Judy Witham, 40 Van N a t t a 1982 (1 9 8 8 ) , we h e l d i n a c o m p e n s a b i l 
i t y / r e s p o n s i b i l i t y c o n t e x t t h a t , where an i n s u r e r concedes c o m p e n s a b i l i t y y e t 
d i s p u t e s r e s p o n s i b i l i t y , a ".307" o r d e r a c t s as a f o r m a l c o n c e s s i o n o f compens
a b i l i t y and t h e i n s u r e r i s p r e c l u d e d from t h e r e a f t e r d e n y i n g c o m p e n s a b i l i t y 
absent a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y by c l a i m 
a n t . N o t i n g t h e p o l i c y concerns s u p p o r t i n g t h e r u l e o f Bauman, we reasoned t h a t 
an i n s u r e r c o u l d n o t s u b s e q u e n t l y deny t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i 
t i o n because such v a c i l l a t i o n would encourage a degree o f i n s t a b i l i t y i n t h e 
w o r k e r s ' compensation system t h a t t h e s t a t u t e does n o t c o n t e m p l a t e . 

The q u e s t i o n we must answer i s whether an i n s u r e r ' s r e q u e s t f o r a ".307" 
o r d e r has t h e same e f f e c t as t h e a c t u a l issuance o f t h e ".307" o r d e r , i . e . , 
w hether such a r e q u e s t p r e c l u d e s a subsequent d e n i a l o f c o m p e n s a b i l i t y . We con
c l u d e t h a t i t does n o t have such an e f f e c t . Whereas i s s u a n c e o f a ".307" o r d e r 
o p e r a t e s t o " s p e c i f i c a l l y " and " o f f i c i a l l y " n o t i f y a c l a i m a n t t h a t c o m p e n s a b i l 
i t y o f a c l a i m has been accepted by t h e p a r t i e s , an i n s u r e r ' s ".307" o r d e r r e 
q u e s t , d i r e c t e d t o t h e Compliance S e c t i o n , does n o t o p e r a t e as a s p e c i f i c , o f f i 
c i a l a c c e ptance t o c l a i m a n t o f a c l a i m . See Johnson v. S p e c t r a P h y s i c s , 303 Or 
49 ( 1 9 8 7 ) ; Judy Witham, supra a t 1985-86; OAR 436-60-180(7). 
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Moreover, u n t i l a ".307" o r d e r f o r m a l l y i s s u e s , c o m p e n s a b i l i t y remains a t 
i s s u e even t h o u g h one i n s u r e r has i n d i c a t e d i t s c o n c e s s i o n t h a t t h e c l a i m i s 
compensable as t o some employer. I n t h i s r e g a r d , t h e p a r t i e s c o n t i n u e t o p r e 
p a r e f o r a h e a r i n g where a t l e a s t one i n s u r e r has c o n t i n u e d t o a s s e r t t h a t t h e 
c l a i m i s n o t compensable o r , a t l e a s t , has n o t f o r m a l l y conceded c o m p e n s a b i l i t y . 
A c c o r d i n g l y , t h e p o l i c y concerns e n u n c i a t e d by t h e Court i n Bauman r e l a t i n g t o 
d e l a y e d l i t i g a t i o n and problems o f p r o o f do n o t a r i s e . 

T h e r e f o r e , because a ".307" o r d e r never i s s u e d h e r e , t h e Bauman r u l e does 
n o t a p p l y , and Bohemia was f r e e t o c l a r i f y i t s d e n i a l and t o deny c o m p e n s a b i l i t y 
up t o t h e t i m e o f h e a r i n g . 

Moreover, we n o t e p a r e n t h e t i c a l l y t h a t t h e d i r e c t o r ' s c u r r e n t a d m i n i s t r a 
t i v e r u l e g o v e r n i n g d e s i g n a t i o n o f p a y i n g agents ( w h i c h i s n o t a p p l i c a b l e here) 
s t a t e s t h a t a r e q u e s t by a c a r r i e r f o r issuance o f a ".307" o r d e r i s n o t an 
a d m i s s i o n o f c o m p e n s a b i l i t y as t o t h e r e q u e s t i n g c a r r i e r . C u r r e n t OAR 436-60-
180(7) p r o v i d e s : 

"Upon d e c i d i n g t h a t t h e r e s p o n s i b i l i t y f o r an o t h e r w i s e com
pe n s a b l e i n j u r y cannot be d e t e r m i n e d , t h e i n s u r e r s h a l l r e q u e s t des
i g n a t i o n o f a p a y i n g agent by a p p l y i n g i n w r i t i n g t o Compliance. 
Such a r e q u e s t i s n o t an admission t h a t t h e i n j u r y i s compensablv 
r e l a t e d t o t h a t i n s u r e r ' s c l a i m ; i t i s s o l e l y an a s s e r t i o n t h a t t h e 
i n j u r y i s compensable a g a i n s t a s u b j e c t Oregon employer." (emphasis 
added) 

We n o t e t h a t c l a i m a n t r e l i e s on D a n i e l R. K o p l i n , 41 Van N a t t a 909 ( 1 9 8 9 ) , 
i n s u p p o r t o f h i s p o s i t i o n . I n K o p l i n , EBI i n i t i a l l y d e n i e d c o m p e n s a b i l i t y . 
The o t h e r i n s u r e r , SAIF, d e n i e d r e s p o n s i b i l i t y o n l y and r e q u e s t e d a ".307" o r d e r 
f r o m Compliance. I n t u r n , Compliance r e q u e s t e d t h a t EBI s t a t e i t s p o s i t i o n . I n 
re s p o n s e , EBI i n d i c a t e d t h a t i t was denyi n g t h e c l a i m based on r e s p o n s i b i l i t y 
o n l y and t h a t i s s u a n c e o f a ".307" o r d e r was a p p r o p r i a t e . A p p a r e n t l y , b e f o r e 
such an o r d e r c o u l d i s s u e , t h e h e a r i n g was h e l d . A t h e a r i n g , EBI i s s u e d an o r a l 
d e n i a l o f c o m p e n s a b i l i t y . On r e v i e w , t h e Board found t h a t : ( 1 ) t h e c l a i m had 
been " a c c e p t e d " ; and (2) t h e 60-day p e r i o d i n ORS 656.262(6) i n w h i c h t o deny a 
c l a i m had e x p i r e d . F i n d i n g t h a t t h e s e two f i n d i n g s were s u f f i c i e n t f o r Bauman 
t o a p p l y , t h e Board h e l d t h a t t h e o r a l d e n i a l was an i m p e r m i s s i b l e "back-up" 
d e n i a l . 

We c o n c l u d e t h a t t h e r a t i o n a l e expressed i n K o p l i n c o n f l i c t s w i t h our 
d e c i s i o n h e r e . T h e r e f o r e , t o t h e e x t e n t t h a t K o p l i n i s i n c o n s i s t e n t w i t h t h i s 
d e c i s i o n , we disavow i t s h o l d i n g . 

A l t h o u g h t h e Referee r e l i e d on a p r o c e d u r a l b a s i s t o f i n d c o m p e n s a b i l i t y , 
and t h u s , f o u n d Bohemia r e s p o n s i b l e , we not e t h a t t h e Referee proceeded t o t h e 
m e r i t s t o d e t e r m i n e whether, i n f a c t , t h e r e was a compensable new i n j u r y / a g g r a 
v a t i o n . T h e r e f o r e , we f i n d t h e r e c o r d s u f f i c i e n t l y d e veloped and t h a t remand i s 
n o t n e c e s s a r y . See ORS 656.295(5). A c c o r d i n g l y , we proceed t o t h e m e r i t s . 

New i n j u r y / a g g r a v a t i o n 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s September 1, 1988 i n j u r y 
c l a i m w i t h Gold Beach Plywood, c l a i m a n t has t h e burden o f p r o v i n g t h a t h i s work 
a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r m e d i c a l 
s e r v i c e s . See H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254, 256-67 ( 1 9 8 3 ) . 
" M a t e r i a l c o n t r i b u t i n g cause" means a s u b s t a n t i a l cause, b u t n o t n e c e s s a r i l y t h e 
s o l e cause o r even t h e most s i g n i f i c a n t cause. See Van B l o k l a n d v. Oregon 
H e a l t h Sciences U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) . 
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To e s t a b l i s h a compensable a g g r a v a t i o n o f h i s p r i o r i n j u r y w i t h Bohemia, 
c l a i m a n t must show a w o r s e n i n g o f h i s compensable low back c o n d i t i o n s i n c e h i s 
l a s t arrangement o f compensation. "Worsening" w i t h i n t h i s c o n t e x t means i n 
c r e a s e d symptoms, o r a worsened u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n a d i m i n i s h -
ment o f e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 296 ( 1 9 8 6 ) . C l a i m a n t ' s l a s t 
arrangement o f compensation was t h e November 5, 1985 N o t i c e o f C l o s u r e w h i c h 
awarded t e m p o r a r y d i s a b i l i t y o n l y . T h e r e f o r e , c l a i m a n t must show i n c r e a s e d 
symptoms o r a worsened u n d e r l y i n g c o n d i t i o n and a d i m i n i s h e d e a r n i n g c a p a c i t y 
s i n c e November 5, 1985. 

W h i l e t h e R eferee q u e s t i o n e d c l a i m a n t ' s a b i l i t y t o a c c u r a t e l y r e l a t e t h e 
e v e n t s o f t h e f a l l o f 1988, he d i d n o t make an express c r e d i b i l i t y f i n d i n g . Be
cause t h e m e d i c a l e v i d e n c e i s based on c l a i m a n t ' s h i s t o r y , c l a i m a n t ' s c r e d i b i l 
i t y i s c r u c i a l . Thus, i n t h e absence o f an express c r e d i b i l i t y f i n d i n g by t h e 
R e f e r e e , we make t h e necessary c r e d i b i l i t y f i n d i n g s based on t h e s u b s t a n c e o f 
t h e w i t n e s s e s ' t e s t i m o n y . See C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282 
( 1 9 8 7 ) ; Dean A. G r u d z i n s k i , 42 Van N a t t a 597 ( 1 9 9 0 ) . A f t e r o u r de novo r e v i e w 
o f t h e r e c o r d , we f i n d s i g n i f i c a n t i n c o n s i s t e n c i e s between c l a i m a n t ' s t e s t i m o n y , 
o t h e r w i t n e s s e s ' t e s t i m o n y and t h e m e d i c a l r e c o r d . We c o n c l u d e t h a t c l a i m a n t i s 
n o t c r e d i b l e . 

C l a i m a n t f i l e d a c l a i m f o r a "new i n j u r y " on September 1, 1988 w h i l e work
i n g f o r Gold Beach Plywood. However, he d e n i e d any such i n j u r y t o Dr. C l i f f o r d , 
h i s t r e a t i n g c h i r o p r a c t o r , and t o Dr. W i l l i a m s , t h e employer's p h y s i c i a n . (Exs. 
2 8 - 3 2 ) . F u r t h e r , c l a i m a n t d i d n o t complain o r r e p o r t t o anyone t h a t he sus
t a i n e d an i n j u r y w h i l e w o r k i n g a t Gold Beach Plywood. ( T r . 53, 54, 59, 63, 65, 
66, 77, 82, 88, 99, 109, 113, 114, 118). Even c l a i m a n t a d m i t t e d t h a t he d i d n o t 
s u s t a i n a new i n j u r y a t Gold Beach Plywood. ( T r . 17, 2 3 ) . Moreover, Nurse 
Baum, a l s o a s s o c i a t e d w i t h t h e employer, s p e c i f i c a l l y n o t e d t h a t c l a i m a n t i n d i 
c a t e d t h a t no i n j u r y o c c u r r e d w h i l e a t t h e employment. (Ex. 3 2 ) . F i n a l l y , t h e 
m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t d i d n o t s u s t a i n an i n j u r y on Septem
ber 1, 1988. (Exs. 28-30). T h e r e f o r e , we conclude t h a t c l a i m a n t has f a i l e d t o 
meet h i s b u rden o f p r o v i n g h i s "new i n j u r y " c l a i m . 

T u r n i n g t o t h e m e r i t s o f t h e a g g r a v a t i o n c l a i m , t h e r e c o r d i s u n c l e a r when 
c l a i m a n t ' s a l l e g e d symptoms a c t u a l l y began. Dr. C l i f f o r d r e p o r t e d t h a t c l a i m a n t 
had a f l a r e - u p o f symptoms on September 8, 1988. However, t h a t s t a t e m e n t was 
based on c l a i m a n t ' s o r a l r e p o r t s t o C l i f f o r d , as C l i f f o r d d i d n o t t r e a t c l a i m a n t 
on September 8, 1988. At t h a t t i m e , c l a i m a n t was s t i l l i n Gold Beach. C l a i m a n t 
t e s t i f i e d t h a t h i s symptoms g r a d u a l l y i n c r e a s e d d u r i n g August 1988, p r i o r t o h i s 
employment w i t h Gold Beach Plywood. However, c l a i m a n t , i n f i l l i n g o u t a "new 
i n j u r y " c l a i m , i n d i c a t e d t h a t h i s symptoms began on September 1, 1988. C l i f f o r d 
r e p o r t e d c l a i m a n t ' s c o m p l a i n t s o f "severe" p a i n w h i l e p u l l i n g t h e g r e e n c h a i n on 
September 8, 1988. There i s no evidence t o c o r r o b o r a t e any v e r s i o n o f c l a i m 
a n t ' s c o m p l a i n t s . 

C l a i m a n t t e s t i f i e d t h a t he t r e a t e d w i t h Dr. C l i f f o r d e v e r y o t h e r week 
between t h e t i m e he s t a r t e d a t Gold Beach Plywood, i n J u l y 1988, and September 
2, 1988. However, t h e r e c o r d c l e a r l y e s t a b l i s h e s t h a t c l a i m a n t t r e a t e d w i t h 
C l i f f o r d o n l y once d u r i n g t h a t t i m e frame. 

C l a i m a n t contended a t h e a r i n g t h a t he changed p o s i t i o n s w h i l e a t Gold 
Beach Plywood due t o back p a i n . However, he a d m i t t e d t h a t he made no c o m p l a i n t s 
o f back p a i n t o h i s s u p e r v i s o r . 

C l a i m a n t a l s o contended a t h e a r i n g t h a t Dr. W i l l i a m s ' o p i n i o n r e g a r d i n g a 
back c o n d i t i o n was wrong i n t h a t W i l l i a m s o v e r - f o c u s e d on g r o i n p a i n . The medi
c a l r e c o r d , however, i n d i c a t e s t h a t c l a i m a n t i s t h e one who i n i t i a t e d t h e g r o i n 
c o m p l a i n t . 
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A d d i t i o n a l l y , c l a i m a n t a s s e r t s t h a t Dr. C l i f f o r d r e l e a s e d c l a i m a n t from 
work on September 9, 1988. Claimant t e s t i f i e d t h a t he was i n such bad shape 
when he saw Dr. C l i f f o r d on September 2 and 6, 1988, t h a t , absent improvement, 
he knew C l i f f o r d would r e l e a s e him from work when he saw him on September 9, 
1988. C l a i m a n t , however, d i d n o t see C l i f f o r d on September 9, 1988. R a t h e r , he 
saw him on September 13, 1988, a t which t i m e c l a i m a n t r e p o r t e d " s e v e r e " back 
p a i n b e g i n n i n g on September 8, 1988. C l i f f o r d ' s c h a r t n o t e s d a t e d September 2 
and 6, 1988 do n o t i n d i c a t e a n y t h i n g o t h e r t h a n r o u t i n e a d j u s t m e n t s . There was 
no r e f e r e n c e t o any i n j u r y o c c u r r i n g on September 1, 1988, as t h e 801 f o r m i n d i 
c a t e d . 

F i n a l l y , c l a i m a n t ' s co-worker, Paxton, t e s t i f i e d t h a t on September 6, 
1988, c l a i m a n t c o n f i d e d i n her t h a t he i n t e n d e d t o q u i t a f t e r payday, F r i d a y , 
September 9, 1988, t h a t he d i d n o t i n t e n d t o g i v e n o t i c e and t h a t he would c a l l 
i n s i c k . ( T r . 107). The f o l l o w i n g day, c l a i m a n t r e i t e r a t e d t o Paxton t h a t he 
i n t e n d e d t o q u i t and t h a t he had a p h y s i c i a n i n Lebanon ( C l i f f o r d ) t h a t would 
" c o v e r " f o r him. ( T r . 100, 106, 107). C l a i m a n t ' s f a t h e r t e s t i f i e d t h a t c l a i m 
a n t i n d i c a t e d t o him t h a t because Dr. W i l l i a m s d i d n o t r e l e a s e him f r o m work, 
c l a i m a n t w o u l d g e t h i s own d o c t o r t o say o t h e r w i s e . ( T r . 80, 8 1 , 8 3 ) . C l a i m a n t 
d e n i e d t h e s e c o n v e r s a t i o n s . 

C l a i m a n t r e p o r t e d t o Dr. C l i f f o r d , on September 13, 1988, t h a t he was s u f 
f e r i n g " s e v e r e " back p a i n . However, c l a i m a n t t e s t i f i e d t h a t when he saw 
C l i f f o r d a t t h a t t i m e , t h e p a i n was n o t severe. ( T r . 3 4 ) . 

Based on t h e above l i s t e d i n c o n s i s t e n c i e s i n t h e r e c o r d , we f i n d c l a i m a n t 
t o be n o t c r e d i b l e . W i t h t h i s i n mind, we t u r n t o t h e m e d i c a l e v i d e n c e . Three 
p h y s i c i a n s r e n d e r e d o p i n i o n s r e g a r d i n g t h e c a u s a t i o n o f c l a i m a n t ' s c u r r e n t back 
c o n d i t i o n : Dr. C l i f f o r d , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r ; Dr. W i l l i a m s , M.D.; 
and Dr. B o l i n , D.C., independent m e d i c a l examiner. 

The o p i n i o n s r e n d e r e d by Dr. C l i f f o r d and Dr. W i l l i a m s were based, i n sub
s t a n t i a l p a r t , on c l a i m a n t ' s h i s t o r y o f t h e e v e n t s o f J u l y t h r o u g h September 
1988. B o t h C l i f f o r d and W i l l i a m s r e p o r t e d t h a t c l a i m a n t ' s symptoms o f September 
1988 r e p r e s e n t e d an e x a c e r b a t i o n o f c l a i m a n t ' s 1985 compensable back i n j u r y . 
However, because a m e d i c a l o p i n i o n i s o n l y as r e l i a b l e as t h e h i s t o r y upon which 
i t i s based, we do n o t f i n d t h e o p i n i o n s o f C l i f f o r d and W i l l i a m s t o be persua
s i v e . M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 476 ( 1 9 7 7 ) . 

The o n l y r e m a i n i n g o p i n i o n i s t h a t o f Dr. B o l i n . A f t e r c o n s i d e r i n g t h e 
i n c o n s i s t e n c i e s i n c l a i m a n t ' s r e c o r d , i . e . , t h e i n c o n s i s t e n t r e p o r t s t o v a r i o u s 
p h y s i c i a n s o f t h e onset and s e v e r i t y o f t h e a l l e g e d back p a i n , B o l i n c o n c l u d e d 
t h a t c l a i m a n t ' s 1985 compensable i n j u r y had r e s o l v e d and t h a t c l a i m a n t ' s c u r r e n t 
back c o n d i t i o n was caused by c l a i m a n t ' s c h r o n i c o b e s i t y and poor muscle t o n e . 
B o l i n c o n c l u d e d t h a t c l a i m a n t ' s c u r r e n t back c o m p l a i n t s were n o t r e l a t e d t o h i s 
compensable 1985 back i n j u r y . We f i n d B o l i n ' s o p i n i o n t o be p e r s u a s i v e as i t i s 
based on a complete and a c c u r a t e h i s t o r y . M i l l e r , supra. T h e r e f o r e , we con
c l u d e t h a t t h e r e i s no p e r s u a s i v e evidence t h a t c l a i m a n t e x p e r i e n c e d e i t h e r a 
new i n j u r y w i t h Gold Beach Plywood, o r an a g g r a v a t i o n w i t h Bohemia. 

R e s p o n s i b i l i t y 

Inasmuch as we have concluded t h e c l a i m a n t has n o t p r o v e d a compensable 
c l a i m , we do n o t r e a c h t h e r e s p o n s i b i l i t y i s s u e . 

P e n a l t i e s and r e l a t e d a t t o r n e y fees 

The R e f e r e e d i d n o t address c l a i m a n t ' s c o n t e n t i o n o f e n t i t l e m e n t t o p e n a l 
t i e s and r e l a t e d a t t o r n e y f e e s f o r Bohemia's a l l e g e d l y u n r e a s o n a b l e o r a l d e n i a l . 
We p r o c e e d t o c o n s i d e r t h a t i s s u e now. 
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We do n o t f i n d t h a t a p e n a l t y o r r e l a t e d f e e i s a p p r o p r i a t e . Inasmuch as 
we have f o u n d c l a i m a n t ' s a g g r a v a t i o n c l a i m n o t compensable, t h e r e a r e no amounts 
t h e n due on w h i c h t o base a p e n a l t y . See E l l i s v. McCall I n s u l a t i o n , 308 Or 74 
( 1 9 8 9 ) . I n a d d i t i o n , t h e r e has n o t been an unreasonable r e s i s t a n c e t o t h e pay
ment o f compensation i n l i g h t o f our c o n c l u s i o n t h a t c l a i m a n t ' s a g g r a v a t i o n 
c l a i m i s n o t compensable. T h e r e f o r e , a p e n a l t y - r e l a t e d a t t o r n e y f e e i s n o t war
r a n t e d . See L l o y d L. C r i p e , 41 Van N a t t a 1774 (19 8 9 ) . A c c o r d i n g l y , we d e c l i n e 
t o assess a p e n a l t y o r r e l a t e d a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 15, 1989, as r e c o n s i d e r e d on J u l y 12, 1989, 
i s r e v e r s e d . That p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e L i b e r t y N o r t h 
west's r e s p o n s i b i l i t y d e n i a l , i s s u e d on b e h a l f o f Bohemia, and Bohemia's o r a l 
d e n i a l o f c o m p e n s a b i l i t y i s r e v e r s e d . Bohemia's d e n i a l s a r e r e i n s t a t e d and up
h e l d . C l a i m a n t ' s a t t o r n e y s ' assessed fees o f $2,400 t o Mr. Green, and $1,325 t o 
Mr. Bohy, r e s p e c t i v e l y , a r e r e v e r s e d . 

Board Members Neidig and K i n s l e y , s p e c i a l l y c o n c u r r i n g . 

We agree w i t h t h e m a j o r i t y t h a t t h e r u l e o f Bauman does n o t o p e r a t e t o 
p r o c e d u r a l l y b a r EBI's o r a l d e n i a l o f c o m p e n s a b i l i t y a t h e a r i n g . Moreover, we 
agree on t h e m e r i t s t h a t c l a i m a n t ' s c l a i m i s n o t compensable. However, c o n t r a r y 
t o o u r d e c i s i o n i n Judy Witham, 40 Van N a t t a 1982 ( 1 9 8 8 ) , c i t e d w i t h a p p r o v a l by 
t h e m a j o r i t y h e r e , we do n o t b e l i e v e t h a t t h e absence o f an ORS 656.307 o r d e r i s 
d e t e r m i n a t i v e w i t h r e g a r d t o t h e p r o p r i e t y o f EBI's d e n i a l . R a t h e r , under t h e 
f a c t s o f t h i s case, we b e l i e v e t h a t EBI's c o m p e n s a b i l i t y d e n i a l w o u ld be p r o c e 
d u r a l l y v a l i d even had a ".307" o r d e r p r e v i o u s l y i s s u e d . T h i s r e s u l t w o u l d n o t 
o n l y comport w i t h e x i s t i n g case law b u t would a l s o f u r t h e r s i g n i f i c a n t p o l i c y 
c o n s i d e r a t i o n s . 

I n Bauman, t h e Co u r t concluded t h a t "backup" d e n i a l s , i . e . , r e t r o a c t i v e 
d e n i a l s o f p r e v i o u s l y a c c e p t e d c l a i m s , a re p r o h i b i t e d , e x c e p t under l i m i t e d c i r 
cumstances n o t i n v o l v e d h e r e . The Court s t a t e d : 

"The i n s u r e r o r s e l f - i n s u r e d employer i s n o t a t l i b e r t y t o ac
c e p t a c l a i m , make payments over an extended p e r i o d o f t i m e , p l a c e 
t h e c o m p e n s a b i l i t y i n a h o l d i n g p a t t e r n and t h e n , as an a f t e r 
t h o u g h t , d e c i d e d t o l i t i g a t e t h e i s s u e o f c o m p e n s a b i l i t y . We need 
n o t l i s t a l l o f t h e p o s s i b l e r a m i f i c a t i o n s o f such cond u c t b u t i t i s 
r e a d i l y e v i d e n t t h a t problems i n v o l v i n g l a p s e d memories, m i s s i n g 
w i t n e s s e s , m i s s i n g m e d i c a l r e p o r t s , and a ho s t o f o t h e r d i f f i c u l t i e s 
w o u l d a r i s e f r o m t h e d e l a y e d l i t i g a t i o n o f t h e c o m p e n s a b i l i t y o f a 
c l a i m . " Bauman a t 794. 

S u b s e q u e n t l y , t h e r u l e o f Bauman has been a p p l i e d s e v e r a l t i m e s by t h e 
c o u r t s i n t h e g e n e r a l c o n t e x t o f r e s p o n s i b i l i t y cases. See E b b t i d e E n t e r p r i s e s 
v. Tucker, 303 Or 459 ( 1 9 8 7 ) ; D Maintenance Company v. Mischke, 84 Or App 218, 
r e v den 303 Or 483 ( 1 9 8 7 ) ; Fred Shearer & Sons v. S t e r n , 77 Or App 607 ( 1 9 8 6 ) ; 
R e t c h l e s s v. L a u r e l h u r s t T h r i f t w a v , 72 Or App 729 ( 1 9 8 5 ) ; and Jeld-Wen, I n c . v. 
McGehee, 72 Or App 12, r e v den 299 Or 203 (19 8 5 ) . I n a l l b u t t h e F r e d Shearer & 
Sons v. S t e r n case, t h e r u l e o f Bauman was a p p l i e d t o f i n d a d e n i a l t o be p r o c e 
d u r a l l y i n v a l i d . However, i n each o f th e s e cases, t h e c a r r i e r a t t e m p t i n g t o 
r e t r o a c t i v e l y deny t h e c l a i m had accepted t h e c l a i m and begun t o p r o v i d e bene
f i t s . Where t h e c l a i m has been accepted, t h e p o l i c y c o n s i d e r a t i o n s u n d e r l y i n g 
t h e r u l e i n Bauman a r e a p p a r e n t . At t h a t p o i n t , t h e i n c e n t i v e on t h e p a r t o f 
t h e i n j u r e d w o r k e r , as w e l l as o t h e r p o t e n t i a l r e s p o n s i b l e c a r r i e r s , t o p r e p a r e 
t o l i t i g a t e t h e m a t t e r i s removed. As s t a t e d by t h e Court o f Appeals i n J e l d -
Wen, I n c . v. McGehee, supra a t 15: 
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" I f an employer i s a l l o w e d t o accept a c l a i m and pay b e n e f i t s 
f o r a s u b s t a n t i a l p e r i o d o f t i m e * * * and t h e n deny t h e c l a i m , a 
c l a i m a n t * * * would be r e q u i r e d t o make p r o t e c t i v e c l a i m s a g a i n s t 
a l l o t h e r employers who might be r e s p o n s i b l e t o p r o t e c t a g a i n s t t h e 
e v e n t u a l i t y t h a t t h e employer who has accepted t h e c l a i m w i l l l a t e r 
deny and [ c l a i m a n t ] w i l l l o s e any chance f o r compensation. * * * The 
r e s u l t i n g c o s t s o f t i m e and r e s o u r c e s f o r c l a i m a n t s , a t t o r n e y s , em
p l o y e r s , i n s u r e r s and t h e whole system i s o b v i o u s . " 

S i m i l a r l y , i n E b b t i d e E n t e r p r i s e s v. Tucker, supra a t 463, t h e Supreme 
C o u r t e x p l a i n e d : 

" I n r e a c h i n g t h e c o n c l u s i o n i n Bauman t h a t backup d e n i a l s a r e 
i m p e r m i s s i b l e under t h e Workers' Compensation Law, * * * [ w ] e i d e n 
t i f i e d problems o f p r o o f and t h e need f o r s t a b i l i t y i n t h e system 
and f o r speedy r e s o l u t i o n o f c l a i m s as p o l i c i e s advanced by t h e r u l e 
o f f i n a l i t y imposed by t h e s t a t u t e s . * * * Having once a c c e p t e d a 
c l a i m an i n s u r e r may n o t , i n t h e f a c e o f an a g g r a v a t i o n c l a i m , sim
p l y deny r e s p o n s i b i l i t y f o r t h e o r i g i n a l c l a i m and c a s t t h e burden 
o f p r o v i n g t h e i n s u r e r ' s r e s p o n s i b i l i t y upon an e a r l i e r i n s u r e r 
whose access t o evidence r e g a r d i n g t h e l a t e r c l a i m i s n e c e s s a r i l y 
i n f e r i o r t o t h a t o f t h e l a t e r i n s u r e r . " 

Under t h e f a c t s h e r e , however, t h e c l a i m has n o t been a c c e p t e d by any i n 
s u r e r o r employer. F u r t h e r , t h e c l a i m would n o t have been a c c e p t e d even i f a 
".307" o r d e r had i s s u e d p r i o r t o h e a r i n g . To t h e c o n t r a r y , i s s u a n c e o f a ".307" 
o r d e r i s e v i d e n c e t h a t t h e p a r t i e s a r e i n t e n d i n g t o l i t i g a t e t h e c l a i m . To t h i s 
end, on Board r e c e i p t o f a ".307" o r d e r , an a r b i t r a t o r i s a p p o i n t e d t o d e t e r m i n e 
w h i c h c a r r i e r s h o u l d be r e s p o n s i b l e f o r t h e c l a i m . ORS 65 6 . 3 0 7 ( 1 ) . 

I n t h i s r e g a r d , t h e d i s t i n c t i o n between acceptance o f t h e c l a i m and a con
c e s s i o n o f c o m p e n s a b i l i t y (whether by r e q u e s t f o r a ".307" o r d e r o r a c t u a l 
i s s u a n c e o f a ".307" o r d e r ) i s c r u c i a l . Acceptance o f t h e c l a i m ends l i t i g a t i o n 
o f t h e m a t t e r . A c o n c e s s i o n o f c o m p e n s a b i l i t y , on t h e o t h e r hand, removes o n l y 
one a s p e c t o f t h e case, w h i c h o t h e r w i s e c o n t i n u e s t o proceed t o e i t h e r a h e a r i n g 
o r an a r b i t r a t i o n p r o c e e d i n g . Presumably, t h e p a r t i e s c o n t i n u e t o m a r s h a l l 
t h e i r e v i d e n c e i n p r e p a r a t i o n f o r t h a t p r o c e e d i n g . 

We do n o t mean t o suggest t h a t a l l o w i n g a c a r r i e r t o r a i s e c o m p e n s a b i l i t y 
as an i s s u e f o l l o w i n g i s s u a n c e o f a ".307" o r d e r would n o t r e s u l t i n any d e l a y 
o r u n c e r t a i n t y . I f c o m p e n s a b i l i t y were t o be f i r s t r a i s e d a t h e a r i n g , f o r exam
p l e , t h e n a c o n t i n u a n c e o f t h e h e a r i n g might be necessary t o a l l o w t h e p a r t i e s 
t o supplement t h e r e c o r d on t h i s i s s u e . However, t h e s o r t o f d e l a y e d l i t i g a t i o n 
w h i c h concerned t h e Co u r t i n Bauman would n o t a r i s e i n a ".307" p r o c e e d i n g . 
Moreover, a l l o w i n g c a r r i e r s t o r a i s e c o m p e n s a b i l i t y i n such a c o n t e x t w o u ld ad
vance t h e i m p o r t a n t p o l i c y o b j e c t i v e o f en c o u r a g i n g c a r r i e r s t o agree t o i s s u 
ance o f a ".307" o r d e r i n cases where t h e f a c t s s t r o n g l y , b u t n o t c o n c l u s i v e l y , 
s u p p o r t c o m p e n s a b i l i t y . C u r r e n t l y , t h e o n l y i n c e n t i v e t o agree t o a ".307" 
o r d e r under such c i r c u m s t a n c e s i s t h e p o s s i b i l i t y o f a p e n a l t y under ORS 
656.262(10) f o r an unreasonable d e n i a l . 

I n sum, we do n o t b e l i e v e t h a t t h e r u l e o f Bauman s h o u l d be a p p l i e d t o 
p r o h i b i t a subsequent d e n i a l o f c o m p e n s a b i l i t y where an ORS 656.307 o r d e r has 
p r e v i o u s l y i s s u e d . E x i s t i n g case law does n o t r e q u i r e such a p p l i c a t i o n . I n 
a d d i t i o n , t h e i m p o r t a n t p o l i c y c o n s i d e r a t i o n o f p r o v i d i n g compensation t o an 
i n j u r e d w o r k e r p e n d i n g f i n a l r e s o l u t i o n o f a c l a i m would be f u r t h e r e d by t h e 
o p p o s i t e approach. 
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I n t h e M a t t e r o f t h e Compensation o f 
BONNIE S. BURKE, Claimant 
WCB Case No. 90-17749 

ORDER ON REVIEW 
Robert G. D o l t o n , Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r t h a t awarded 11 
p e r c e n t (35.2 degrees) unscheduled permanent d i s a b i l i t y f o r a mid-back i n j u r y , 
whereas a D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y . On r e v i e w , 
t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e e x c e p t i o n o f p a r a g r a p h s 
f o u r , s i x , n i n e and t e n . C l a i m a n t has n o t s u s t a i n e d any l o s s o f e a r n i n g capac
i t y as a r e s u l t o f her compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t became m e d i c a l l y s t a t i o n a r y p r i o r t o J u l y 1, 1990, t h e 
i s s u e o f t h e e x t e n t o f her unscheduled permanent d i s a b i l i t y i s s u b j e c t t o a spe
c i a l e x c e p t i o n t o t h e 1990 Workers' Compensation A c t ' s g e n e r a l a p p l i c a b i l i t y 
p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . T h e r e f o r e , we a n a l y z e t h i s i s s u e under t h e 
Workers' Compensation A c t i n e f f e c t p r i o r t o t h e 1990 amendments. 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
f o r m e r ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r 
t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o f o r m e r ORS 
656. 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010. We a p p l y t h e s t a n d a r d s i n e f f e c t on J u l y 
18, 1990, t h e d a t e o f t h e D e t e r m i n a t i o n Order. (WCD Admin. Order 7-1988). 

The R e f e r e e concl u d e d t h a t c l a i m a n t was e n t i t l e d t o 11 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y under t h e s t a n d a r d s . We adopt t h e Referee's r e a s o n i n g and 
c o n c l u s i o n t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t her l o s s o f c e r v i c a l range o f 
m o t i o n i s caused by her work i n j u r y . (Ex. 1 1 ) . However, we d i s a g r e e t h a t t h e 
r e c o r d e s t a b l i s h e s t h a t , as a r e s u l t o f t h e work i n j u r y , c l a i m a n t s u f f e r s f r o m a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her back. 

The a p p l i c a b l e s t a n d a r d s d e f i n e "impairment" as a decrease i n t h e f u n c t i o n 
o f a body p a r t o r system, as measured by a p h y s i c i a n . Former OAR 436-35 - 0 0 5 ( 1 ) . 
Former OAR 436-35-320(4) p r o v i d e s f o r a f i v e p e r c e n t d i s a b i l i t y award f o r 
c h r o n i c c o n d i t i o n s w h i c h l i m i t r e p e t i t i v e use o f an unscheduled body p a r t . How
e v e r , t h e r e c o r d c o n t a i n s no m e d i c a l o p i n i o n documenting l o s s o f r e p e t i t i v e use 
o f c l a i m a n t ' s back. I n f a c t , a l l o f t h e p h y s i c i a n s who examined c l a i m a n t r e 
l e a s e d h er t o r e g u l a r work w i t h o u t any r e s t r i c t i o n s . (Exs. 3, 5, 7-2, 9, 1 1 , 
12, 1 3 ) . On t h i s r e c o r d , we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t she has 
a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her back. See C h e r y l L. 
McCarthy, 43 Van N a t t a 654 ( 1 9 9 1 ) ; Ovid D. Brown, 42 Van N a t t a 2767 ( 1 9 9 0 ) ; 
Martha L. Brunner, 42 Van N a t t a 2587 (1 9 9 0 ) . 

Where c l a i m a n t f a i l s t o e s t a b l i s h any measurable im p a i r m e n t r e s u l t i n g f r o m 
her compensable i n j u r y , no award o f d i s a b i l i t y i s a l l o w e d . Former OAR 436-35-
0 1 0 ( 2 ) ( b ) , OAR 436-35-280(1). 
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Here, c l a i m a n t has f a i l e d t o e s t a b l i s h measurable i m p a i r m e n t r e s u l t i n g 
f r o m h e r compensable i n j u r y . T h e r e f o r e , we f i n d t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h e n t i t l e m e n t t o an award o f permanent d i s a b i l i t y . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

On t h i s r e c o r d , g i v e n c l a i m a n t ' s p r e e x i s t i n g s c o l i o s i s c o n d i t i o n , we do 
n o t f i n d c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t has e s t a b l i s h e d any perma
n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . Former ORS 
65 6 . 2 1 4 ( 5 ) . 

ORDER 

The Referee's o r d e r d a t e d February 13, 1991 i s r e v e r s e d . The Determina
t i o n Order i s r e i n s t a t e d and a f f i r m e d . 

November 5, 1991 C i t e as 43 Van N a t t a 2467 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARK S. JONES, Claimant 
Own M o t i o n No. 91-0577M 

OWN MOTION ORDER 
Malagon, e t a l . , C l aimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f h i s January 18, 1985 i n d u s t r i a l i n j u r y . The i n s u r e r has 
ac c e p t e d r e s p o n s i b i l i t y f o r t h e s u r g e r y and recommends t h a t c l a i m a n t ' s c l a i m be 
reopened f o r t h e payment o f temporary d i s a b i l i t y b e n e f i t s . 

The Board's own m o t i o n a u t h o r i t y extends t o c l a i m s f o r worsened c o n d i t i o n s 
w h i c h a r i s e a f t e r t h e e x p i r a t i o n o f a g g r a v a t i o n r i g h t s . M i l t e n b e r q e r v. 
Howard's Plumbing, 93 Or App 475 (1988). C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d 
September 9, 1991. Here, Dr. Baker, M.D., c l a i m a n t ' s t r e a t i n g p h y s i c i a n , n o t e d 
on August 26, 1991, t h a t c l a i m a n t e x p e r i e n c e d a spontaneous o n s e t o f p a i n i n t h e 
l e f t b u t t o c k and l u m b o - s a c r a l area, accompanied by t i n g l i n g o f b o t h f e e t , which 
had p e r s i s t e d f o r about seven weeks and was wors e n i n g . E x a m i n a t i o n r e v e a l e d a 
f l a t t e n e d lumbar l o r d o s i s and tend e r n e s s g e n e r a l l y over t h e l u m b o - s a c r a l area o f 
c l a i m a n t ' s back. A l t h o u g h t e s t s , i n c l u d i n g t h e myelogram, were g e n e r a l l y nega
t i v e , Dr. Baker s t a t e d i n t h e c h a r t n o t e t h a t c l a i m a n t ' s h i s t o r y and h i s own 
o b j e c t i v e f i n d i n g s were c o m p a t i b l e w i t h loosened r o d s from c l a i m a n t ' s 1989 
f u s i o n . Dr. Hockey, M.D., who examined c l a i m a n t on r e f e r r a l f r o m Dr. Baker, 
n o t e d t h e same symptoms. H i s e x a m i n a t i o n r e v e a l e d decreased f l e x i o n , t e n d e r n e s s 
i n t h e l e f t lumbar and s c i a t i c n o t c h r e g i o n , and p o s i t i v e l e f t s t r a i g h t l e g 
r a i s i n g . He o p i n e d t h a t c l a i m a n t had e x p e r i e n c e d a p o s s i b l e r e c u r r e n t l e f t L4-5 
h e r n i a t e d d i s c . 

SAIF was i n p o s s e s s i o n o f b o t h t h e s e r e p o r t s on t h e day c l a i m a n t ' s aggra
v a t i o n r i g h t s e x p i r e d . We co n s e q u e n t l y examine t h e r e c o r d t o e s t a b l i s h whether 
c l a i m a n t had p e r f e c t e d an a g g r a v a t i o n c l a i m b e f o r e h i s a g g r a v a t i o n r i g h t s 
e x p i r e d . 

C l a i m a n t had r u p t u r e d an L4-5 d i s c i n a 1985 i n d u s t r i a l i n j u r y . S urgery 
a t t h e L4-5 l e v e l had been performed t w i c e i n 1985, once i n 1987, and a g a i n i n 
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1989, when L4-5 was f u s e d u s i n g Knodt r o d s . Claimant r e t u r n e d t o work and was 
d e c l a r e d m e d i c a l l y s t a t i o n a r y i n January 1990. H i s c o n d i t i o n became worse a g a i n 
i n June, 1991, w h i c h o c c a s i o n e d h i s r e t u r n t o Dr. Baker. I n a September 18, 
1991 l e t t e r , Dr. F l a n n e r y , o r t h o p e d i c surgeon, concl u d e d t h a t t h e r i g h t upper 
hook f r o m t h e f u s i o n hardware was compromising t h e s p i n a l c a n a l and t h a t c l a i m 
a n t needed s u r g e r y t o remove i t and t o i n s p e c t p o r t i o n s o f t h e s p i n e f o r p o s s i 
b l e f u r t h e r s u r g i c a l i n t e r v e n t i o n . T h i s s u r g e r y i s t h e same s u r g e r y f o r w h i c h 
t h e i n s u r e r r e q u e s t e d r e o p e n i n g under our own m o t i o n a u t h o r i t y . 

A p h y s i c i a n ' s r e p o r t e s t a b l i s h i n g a worsened c o n d i t i o n by w r i t t e n m e d i c a l 
e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s i s a c l a i m f o r a g g r a v a t i o n . ORS 
656 . 2 7 3 ( 1 ) . I n o r d e r t o c o n s t i t u t e an a g g r a v a t i o n c l a i m , a p h y s i c i a n ' s r e p o r t 
must be s u f f i c i e n t t o c o n s t i t u t e p rima f a c i e e v i d e n c e i n t h e f o r m o f o b j e c t i v e 
f i n d i n g s t h a t c l a i m a n t ' s compensable c o n d i t i o n has m e d i c a l l y worsened. Herman 
M. C a r l s o n , 43 Van N a t t a 963 ( 1 9 9 1 ) ; see a l s o L i n d a C o i t e u x , 43 Van N a t t a 384 
(1991) ( i n o r d e r t o p e r f e c t an a g g r a v a t i o n c l a i m , a p h y s i c i a n ' s r e p o r t must p u t 
t h e i n s u r e r on n o t i c e t h a t r e q u e s t e d m e d i c a l s e r v i c e s a r e f o r worsened, n o t con
t i n u i n g , c o n d i t i o n s ) . Here, Dr. Baker's c h a r t n o t e and Dr. Hockey's l e t t e r 
e s t a b l i s h i n g by o b j e c t i v e f i n d i n g s t h a t c l a i m a n t ' s compensable c o n d i t i o n had 
worsened q u a l i f y as a p e r f e c t e d c l a i m f o r a g g r a v a t i o n . 

We a c c o r d i n g l y c o n c l u d e t h a t t h e i n s u r e r had n o t i c e o f a c l a i m f o r a g g r a 
v a t i o n p r i o r t o t h e September 9, 1991 e x p i r a t i o n o f c l a i m a n t ' s a g g r a v a t i o n 
r i g h t s . C o n s e q u e n t l y , because c l a i m a n t ' s c l a i m f o r a worsened c o n d i t i o n o c c u r 
r e d p r i o r t o t h e e x p i r a t i o n o f h i s a g g r a v a t i o n r i g h t s , we l a c k j u r i s d i c t i o n t o 
reopen c l a i m a n t ' s c l a i m under our own mo t i o n a u t h o r i t y . ORS 656.273; 656.278. 

We a c c o r d i n g l y deny t h e r e q u e s t f o r own mo t i o n r e l i e f and d i r e c t SAIF t o 
pro c e s s t h i s c l a i m as a c l a i m f o r a g g r a v a t i o n under ORS 656.273. 

I T IS SO ORDERED. 

November 5, 1991 C i t e as 43 Van N a t t a 2468 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID S. MATHEWS, Claimant 

WCB Case No. 90-18756 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r w h i c h : (1) f o u n d t h a t 
c l a i m a n t was n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s between May 3 1 , 1990 
and September 13, 1990; and (2) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e 
f o r u n r e a s o n a b l e f a i l u r e t o pay t h o s e b e n e f i t s . On r e v i e w , t h e i s s u e s a r e tem
p o r a r y d i s a b i l i t y compensation, p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g s upplementa
t i o n . 

C l a i m a n t had p r e v i o u s l y been t o h e a r i n g on June 19, 1990 a t w h i c h t i m e t h e 
Ref e r e e f o u n d a compensable a g g r a v a t i o n o f h i s November 1988 l e f t s h o u l d e r and 
neck i n j u r y . By an O p i n i o n and Order d a t e d J u l y 12, 1990, t h e Re f e r e e o r d e r e d 
SAIF t o a c c e p t t h e c l a i m f o r payment o f compensation. (Ex. 4 ) . SAIF n o t i f i e d 
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c l a i m a n t on J u l y 30, 1990 t h a t h i s c l a i m was b e i n g reopened and t h a t a l l bene
f i t s r e l a t e d t o h i s c o n d i t i o n would be p a i d . (Ex. 4A). 

On J u l y 26 and 3 1 , 1990, SAIF sent temporary d i s a b i l i t y compensation pay
ments t o c l a i m a n t . The t i m e l o s s payment summary i n d i c a t e d t h a t t h o s e payments 
were f o r t h e t i m e p e r i o d February 2, 1990 t h r o u g h May 30, 1990. No f u r t h e r tem
p o r a r y d i s a b i l i t y b e n e f i t payments were made u n t i l SAIF a g a i n began p a y i n g them 
as o f September 14, 1990. On September 28, 1990, c l a i m a n t r e q u e s t e d a h e a r i n g 
c i t i n g u n i l a t e r a l t e r m i n a t i o n o f b e n e f i t s and p e n a l t i e s and a t t o r n e y f e e s as 
i s s u e s . 

FINDING OF ULTIMATE FACT 

SAIF's u n i l a t e r a l t e r m i n a t i o n o f temporary d i s a b i l i t y b e n e f i t s was i n v i o 
l a t i o n o f t h e p r i o r Referee's o r d e r and c o n s t i t u t e d an u n r e a s o n a b l e r e s i s t a n c e 
t o t h e payment o f compensation. 

CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y B e n e f i t s 

A t h e a r i n g on December 11, 1990, r e l y i n g on Oregon Laws 1990 ( S p e c i a l Ses
s i o n ) , Chapter 2, S e c t i o n 18, t h e Referee found t h a t t h e SAIF C o r p o r a t i o n had 
p r o p e r l y t e r m i n a t e d t e m p o r a r y d i s a b i l i t y b e n e f i t s e f f e c t i v e May 3 1 , 1990 because 
i t had n o t r e c e i v e d m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work due t o 
h i s compensable c o n d i t i o n , and because i t d i d n o t r e c e i v e such v e r i f i c a t i o n 
u n t i l September 14, 1990. I n t h e i r b r i e f s , t h e p a r t i e s a l s o argue t h e p r o p r i e t y 
o f t e r m i n a t i o n o f tem p o r a r y d i s a b i l i t y compensation p u r s u a n t t o Oregon Laws 1990 
( S p e c i a l S e s s i o n ) , Ch. 2. However, we do n o t agree t h a t t h i s case t u r n s on 
a p p l i c a t i o n o f 1990 Oregon Laws. 

ORS 656.262(2) r e q u i r e s an i n s u r e r t o pay compensation " p e r i o d i c a l l y , 
p r o m p t l y and d i r e c t l y " t o t h e worker except when t h e r i g h t t o compensation has 
been d e n i e d . The D i r e c t o r adopted a r u l e , p u r s u a n t t o s u b s e c t i o n ( 2 ) , w h i c h r e 
q u i r e s an i n s u r e r whose d e n i a l has been s e t a s i d e by o r d e r t o commence payments 
o f c ompensation w i t h i n 14 days o f t h e o r d e r u n l e s s t h e o r d e r has been appealed 
by t h e i n s u r e r . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( e ) . OAR 436-60-150(5) r e q u i r e s a d d i t i o n a l 
payments t o be made each 14 days t h e r e a f t e r . Here, SAIF's d e n i a l had been s e t 
a s i d e by t h e f i r s t O p i n i o n and Order da t e d J u l y 12, 1990. Moreover, once a 
c l a i m has been a c c e p t e d , ORS 656.268 p r o v i d e s t h a t t e m p o r a r y d i s a b i l i t y b e n e f i t s 
may n o t be t e r m i n a t e d u n t i l c e r t a i n e v e n t s , n o t p r e s e n t h e r e , o c c u r . 

F u r t h e r , a f t e r t h e p r i o r Referee remanded c l a i m a n t ' s a g g r a v a t i o n c l a i m t o 
SAIF f o r acceptance and "payment o f compensation," SAIF had a d u t y t o i n v e s t i 
g a t e and p r o c e s s t h e c l a i m . George B. Rossman, 41 Van N a t t a 1839, 1840-41 
( 1 9 8 9 ) ; Frank R. Gonzales, 34 Van N a t t a 551 (1 9 8 2 ) . I t d i d n o t do so. 

A c c o r d i n g l y , we conclude t h a t t h e p r i o r Referee's o r d e r e s t a b l i s h e d t h e 
law i n t h i s case, remanding t h e c l a i m t o SAIF t o be accepted f o r payment o f com
p e n s a t i o n , i n c l u d i n g t e m p o r a r y d i s a b i l i t y compensation. Because SAIF d i d n o t 
comply w i t h t h e o r i g i n a l Referee's o r d e r , i t u n l a w f u l l y t e r m i n a t e d c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

P e n a l t y f o r U n i l a t e r a l T e r m i n a t i o n o f B e n e f i t s 

Because SAIF's t e r m i n a t i o n o f b e n e f i t s was u n l a w f u l and i n d i r e c t v i o l a 
t i o n o f t h e p r i o r Referee's o r d e r , we conclude t h a t t h e t e r m i n a t i o n was unr e a 
s o n a b l e and assess a 25 p e r c e n t p e n a l t y . ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . P u r s u a n t t o Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2, S e c t i o n 15, c l a i m a n t ' s a t t o r n e y i s e n t i 
t l e d t o o n e - h a l f t h e a d d i t i o n a l amount, i n l i e u o f an a t t o r n e y f e e . See H a r r y 
E. F o r r e s t e r , 43 Van N a t t a 1480 (1991). 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d January 22, 1991 i s r e v e r s e d . C l a i m a n t i s 
awarded t e m p o r a r y d i s a b i l i t y b e n e f i t s from May 3 1 , 1990 t h r o u g h September 13, 
1990. C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. The SAIF C o r p o r a t i o n i s assessed a 
p e n a l t y o f 25 p e r c e n t o f t h e compensation made pay a b l e by t h i s o r d e r . O n e - h a l f 
t h a t amount s h a l l be p a i d t o c l a i m a n t and o n e - h a l f s h a l l be p a i d t o c l a i m a n t ' s 
c o u n s e l i n l i e u o f an a t t o r n e y f e e . 

November 5, 1991 C i t e as 43 Van N a t t a 2470 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BEVERLY R. TILLERY, Claimant 

WCB Case Nos. 90-16423 & 90-14667 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
J a n i c e M. P i l k e n t o n , Defense A t t o r n e y 

Debra Ehrman, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

SAFECO I n s u r a n c e Company r e q u e s t s r e v i e w o f Referee B l a c k ' s o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h er low back c o n d i 
t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " 
c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

SAIF a c c e p t e d a c o n t u s i o n t o c l a i m a n t ' s l u m b o s a c r a l s p i n e . (Ex. 6-A) . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

On r e v i e w , SAFECO argues t h a t i t has never accepted c l a i m a n t ' s low back 
c o n d i t i o n . SAFECO contends t h a t i t accepted o n l y a g r o i n i n j u r y as a r e s u l t o f 
t h e A p r i l 1986 i n c i d e n t and t h a t c l a i m a n t ' s low back i n j u r y d i d n o t o c c u r u n t i l 
O ctober 1986, when SAIF was on t h e r i s k . I n essence, SAFECO contends t h a t 
c l a i m a n t ' s low back c o n d i t i o n i s n o t compensably r e l a t e d t o her employment w h i l e 
i t was on t h e r i s k . 

SAFECO's August 8, 1990 d e n i a l p r o v i d e d , i n p a r t : 

"We have r e c e i v e d your c l a i m f o r b e n e f i t s i n r e f e r e n c e t o a 
low back i n j u r y t h a t you s u s t a i n e d on A p r i l 2 1 , 1986. I n f o r m a t i o n 
t h a t we have i n d i c a t e s t h a t you have had a subsequent i n j u r y w i t h 
SAIF C o r p o r a t i o n w h i c h i s t h e cause f o r y o u r c u r r e n t need f o r 
t r e a t m e n t . 

" T h e r e f o r e , w i t h o u t w a i v i n g any a d d i t i o n a l i s s u e s o f compens
a b i l i t y , SAFECO I n s u r a n c e Companies and t h e i r i n s u r e d , S k y l i n e P r o d 
u c t s , hereby r e s p e c t f u l l y d e n i e s r e s p o n s i b i l i t y o f your c u r r e n t con
d i t i o n . (Emphasis s u p p l i e d . ) 
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I n o p e n i n g remarks a t h e a r i n g , c l a i m a n t ' s c o u n s e l s t a t e d t h a t , "as f a r as 
SAFECO i s concerned, t h e y ' v e i s s u e d a D e n i a l E x h i b i t Number 19, August 8, 1990, 
w i t h t h e d a t e o f i n j u r y A p r i l 2 1 , 1986, i n d i c a t i n g t h a t t h e y a r e n o t r e s p o n s i b l e 
f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n , b u t i t i s o n l y a r e s p o n s i b i l i t y d e n i a l . " ( T r . 
3 ) . The Re f e r e e asked SAFECO's coun s e l i f he agreed w i t h t h e s t a t e m e n t o f t h e 
i s s u e s and SAFECO's a t t o r n e y r e p l i e d t h a t he d i d . ( T r . 3 ) . SAFECO's c o u n s e l 
s t a t e d t h a t i t was " g o i n g t o be our p o s i t i o n t h a t t h i s i s , i n f a c t , an occupa
t i o n a l d i s e a s e t h a t SAIF's r e s p o n s i b l e f o r . " ( T r . 4 ) . 

We c o n c l u d e t h a t , because SAFECO d e n i e d o n l y r e s p o n s i b i l i t y a t h e a r i n g , i t 
has w a i v e d i t s r i g h t t o a s s e r t a c o m p e n s a b i l i t y defense on r e v i e w . See John J. 
A l c a n t a r , 42 Van N a t t a 617 (19 9 0 ) . (Board concluded t h a t , where an i n s u r e r 
r a i s e d o n l y t h e i s s u e o f r e s p o n s i b i l i t y a t h e a r i n g , c o m p e n s a b i l i t y was conceded. 
The Board h e l d t h a t , by n o t f o r m a l l y r a i s i n g t h e i s s u e o f c o m p e n s a b i l i t y a t 
h e a r i n g , t h a t d e fense i s waived as a m a t t e r o f p r a c t i c e and p r o c e d u r e . ORS 
6 5 6 . 7 2 6 ( 4 ) ) . A l s o see Donald A. Hacker, 37 Van N a t t a 706 ( 1 9 8 5 ) . (Fundamental 
f a i r n e s s d i c t a t e s t h a t p a r t i e s have a rea s o n a b l e o p p o r t u n i t y t o p r e s e n t evidence 
on an i s s u e and such an o p p o r t u n i t y does n o t e x i s t i f t h e r e i s no n o t i c e t h a t 
t h e i s s u e i s i n c o n t r o v e r s y ) . Under t h e c i r c u m s t a n c e s , we c o n c l u d e t h a t i t 
w o u l d be u n f a i r t o t h e o t h e r p a r t i e s t o a l l o w SAFECO t o r a i s e a c o m p e n s a b i l i t y 
d e f e n s e t h a t was n o t l i t i g a t e d a t h e a r i n g . Moreover, even i f we were t o con
c l u d e t h a t SAFECO had v a l i d l y r a i s e d c o m p e n s a b i l i t y as an i s s u e , we n e v e r t h e l e s s 
agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t has e s t a b l i s h e d c o m p e n s a b i l i t y 
o f h e r c l a i m as t o SAFECO. 

SAFECO n e x t contends t h a t , because c l a i m a n t has a l a t e r , a c c e p t e d low back 
c l a i m w i t h SAIF, i t i s t h e r e f o r e SAIF's burden t o e s t a b l i s h t h a t i t s accepted 
i n j u r y d i d n o t c o n t r i b u t e i n d e p e n d e n t l y t o a wo r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . 
SAFECO c i t e s I n d u s t r i a l I n d e m n i t y Co. v. Kearns, 70 Or App 583 (1984) and L i n d a 
L. Wise, 42 Van N a t t a 115 (1990) i n s u p p o r t o f i t s p o s i t i o n . We agree w i t h 
SAFECO t h a t , because c l a i m a n t has e x p e r i e n c e d two acce p t e d i n j u r i e s t o t h e same 
body p a r t , p u r s u a n t t o t h e Kearns a n a l y s i s , SAIF bears t h e burden o f p r o o f on 
t h i s i s s u e . We co n c l u d e , however, t h a t SAIF has met t h a t b u r den. I n r e a c h i n g 
t h i s c o n c l u s i o n we r e l y on t h e f o l l o w i n g f a c t o r s . C l a i m a n t t e s t i f i e d t h a t her 
symptoms d i d n o t change f o l l o w i n g her October 1986 i n j u r y w h i l e SAIF was on t h e 
r i s k . ( T r . 1 8 ) . D u r i n g an independent m e d i c a l e x a m i n a t i o n s h o r t l y a f t e r t h e 
Octo b e r i n c i d e n t , no ment i o n was even made o f t h e i n c i d e n t . (Ex. 7 ) . SAIF 
a c c e p t e d t h e October 1986 i n c i d e n t as n o n d i s a b l i n g . There i s no e v i d e n c e t h a t 
t h i s c h a r a c t e r i z a t i o n o f t h e c l a i m was ever c h a l l e n g e d . F i n a l l y , Dr. Hacker r e 
l a t e s c l a i m a n t ' s need f o r s u r g e r y t o t h e A p r i l 1986 i n c i d e n t and does n o t men
t i o n t h e October 1986 i n j u r y . T h e r e f o r e , we conclude t h a t c l a i m a n t ' s October 
1986 i n j u r y d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a worsened c o n d i t i o n . 

F i n a l l y , SAFECO argues t h a t t h e Referee i m p r o p e r l y a p p l i e d t h e 1990 amend
ments t o t h e Workers' Compensation Act made by Senate B i l l 1197. I n t h i s r e 
g a r d , S e c t i o n 49 o f SB 1197 p r o v i d e s , i n p a r t : 

" ( 1 ) When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n 
s i b l e employer s h a l l remain r e s p o n s i b l e f o r f u t u r e compensable medi-

• - c a l s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n 
u n l e s s t h e worker s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e 
'-same c o n d i t i o n ; • I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r 
compensable m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same con
d i t i o n s h a l l be processed as a new i n j u r y c l a i m by t h e subsequent 

- e m p l o y e r . " , :. 

r SAFECO contends t h a t , because c l a i m a n t s u s t a i n e d a new ac c e p t e d i n j u r y 
w h i l e - S A I F was on t h e r i s k , SAIF i s now r e s p o n s i b l e f o r c l a i m a n t ' s subsequent 
d i s a b i l i t y and m e d i c a l s e r v i c e s . However, we are persuaded here t h a t t h e i n j u r y 
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w h i l e SAIF was on t h e r i s k d i d n o t i n v o l v e t h e "same c o n d i t i o n " as t h e i n j u r y 
w h i l e SAFECO was on t h e r i s k . To t h e c o n t r a r y , t h e m e d i c a l e v i d e n c e e s t a b l i s h e s 
t h a t c l a i m a n t ' s A p r i l 1986 i n j u r y i n v o l v e d her p r e e x i s t i n g s p o n d y l o l i s t h e s i s 
c o n d i t i o n , r e n d e r i n g i t symptomatic. C l a i m a n t ' s October 1986 i n j u r y was r e 
p o r t e d , t r e a t e d and acce p t e d as a lum b o s a c r a l c o n t u s i o n . The e v i d e n c e i n d i c a t e s 
t h a t t h i s i n c i d e n t had no e f f e c t on c l a i m a n t ' s symptomatic s p o n d y l o l i s t h e s i s 
c o n d i t i o n r e s u l t i n g f r o m t h e p r i o r SAFECO i n j u r y . Because t h e second compens
a b l e i n j u r y w h i l e SAIF was on t h e r i s k d i d n o t i n v o l v e t h e same c o n d i t i o n b u t , 
r a t h e r , m e r e l y t h e same body p a r t as t h e p r i o r SAFECO i n j u r y , we c o n c l u d e t h a t 
S e c t i o n 49 o f SB 1197 i s n o t a p p l i c a b l e . 

T h e r e f o r e , we agree w i t h t h e Referee t h a t SAFECO remains r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n r e q u i r i n g t r e a t m e n t . 

A t t o r n e y f e e s 

We c o n c l u d e t h a t , because no o r d e r d e s i g n a t i n g a p a y i n g agent p u r s u a n t t o 
ORS 656.307 has i s s u e d , c l a i m a n t ' s compensation was a t r i s k a t t h e Board l e v e l . 
See Thomas W. W i l l i a m s o n , 39 Van N a t t a 1147 (19 8 7 ) . Here, SAFECO r e q u e s t e d 
Board r e v i e w and sought t o s h i f t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c l a i m t o SAIF. 
C l a i m a n t ' s c o u n s e l p a r t i c i p a t e d on Board r e v i e w and contended t h a t t h e R e f e r e e ' s 
r e s p o n s i b i l i t y d e c i s i o n s h o u l d be a f f i r m e d . Under t h e s e c i r c u m s t a n c e s , we con
c l u d e t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e f o r s e r v i c e s on r e v i e w under 
ORS 6 5 6 . 3 8 2 ( 2 ) , p a y a b l e by SAFECO, t h e i n s u r e r t h a t i n i t i a t e d Board r e v i e w . See 
J o e l D. T u r p i n , 42 Van N a t t a 1736 (1989). 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $500 i s a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s on r e v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d and t h e v a l u e o f t h e i n t e r 
e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 8, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a re a s o n a b l e f e e o f $500, p a y a b l e by 
SAFECO. 

November 6, 1991 C i t e as 43 Van N a t t a 2472 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
6. T. BABICH, Claimant 
WCB Case No. 90-17366 

ORDER ON RECONSIDERATION 
Benn e t t & Durham, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our October 1 1 , 1991 
o r d e r t h a t awarded a $750 i n s u r e r - p a i d a t t o r n e y f e e f o r o b t a i n i n g compensation 
f o r c l a i m a n t w i t h o u t a h e a r i n g . S u b m i t t i n g an a f f i d a v i t c o n c e r n i n g t h e amount 
o f t i m e d e v o t e d t o t h i s m a t t e r , c l a i m a n t asks t h a t t h e a t t o r n e y f e e award be 
i n c r e a s e d . 

The a f f i d a v i t expands upon i n f o r m a t i o n p r e v i o u s l y documented i n c l a i m a n t ' s 
a t t o r n e y s ' f i r m s ' b i l l i n g s t a t e m e n t ( E x h i b i t 2 5 ) , as w e l l as i n f o r m a t i o n p r o v i d 
ed by c l a i m a n t ' s a t t o r n e y a t t h e h e a r i n g . T h i s i n f o r m a t i o n c o n c e r n i n g t h e t i m e 
i n v e s t e d by c l a i m a n t ' s a t t o r n e y i n p u r s u i n g t h i s m a t t e r has a l r e a d y been c o n s i d 
e r e d . F u r t h e r m o r e , i n s p e c i f i c response t o an a l l e g a t i o n c o n t a i n e d i n t h e 
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a f f i d a v i t , we w i s h t o emphasize t h a t we d i d no t f i n d t h a t c l a i m a n t sought an 
a t t o r n e y f e e f o r t i m e devoted t o a t t o r n e y c o n f e r e n c e s . R a t h e r , we foun d t h a t 
t h e i n s u r e r contended a t t h e h e a r i n g t h a t c l a i m a n t ' s a t t o r n e y was s e e k i n g an 
award f o r such t i m e . 

I n any e v e n t , as s t a t e d i n our p r i o r o r d e r , our d e t e r m i n a t i o n was based on 
t h e f a c t o r s r e c i t e d i n OAR 438-15-010(4), one o f which i s t h e t i m e d e v o t e d t o 
t h e case. A f t e r c o n d u c t i n g our f u r t h e r c o n s i d e r a t i o n o f t h i s m a t t e r , we con
t i n u e t o adhere t o our p r i o r c o n c l u s i o n t h a t a r e a s o n a b l e a t t o r n e y f e e f o r 
p r o m p t i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l o f m e d i c a l s e r v i c e s w i t h o u t a 
h e a r i n g i s $750. I n r e a c h i n g t h i s c o n c l u s i o n , we f u r t h e r n o t e t h a t we have p r e 
v i o u s l y h e l d t h a t r e s u l t s o b t a i n e d i n t h e form o f m e d i c a l s e r v i c e s a r e g e n e r a l l y 
c o n s i d e r e d t o be " r a t h e r modest." Dwiqht E. F i l l m o r e , 40 Van N a t t a 794 (198 8 ) , 
a f f ' d 98 Or App 567 ( 1 9 8 9 ) ; C l i f f o r d D. Howerton, 38 Van N a t t a 1425 ( 1 9 8 6 ) ; 
P e r r y D. B l o u i n , 35 Van N a t t a 570 (1983). 

A c c o r d i n g l y , we w i t h d r a w our October 11, 1991 o r d e r . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our October 1 1 , 1991 o r d e r 
e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T IS SO ORDERED. 

November 6, 1991 C i t e as 43 Van N a t t a 2473 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEPHEN C. BUTLER, Claimant 

WCB Case Nos. Cl-02135 & Cl-02136 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

M a r t i n J. McKeown, Clai m a n t A t t o r n e y 
Breathouwer, e t a l . , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

On October 11 , 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreements i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h o s e agreements, i n con
s i d e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r i e s . We s e t a s i d e t h e proposed d i s p o s i t i o n s . 

We w i l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s "unrea
s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n i s 
u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f t h e 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anava, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . A 
proposed d i s p o s i t i o n agreement t h a t does not p r o v i d e any c o n s i d e r a t i o n i s unrea
s o n a b l e as a m a t t e r o f law. See ORS 656.236(2); OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( j ) ; Gene H. 
Hansen, 43 Van N a t t a 46 (19 9 1 ) . 

Here, t h e p a r t i e s have s u b m i t t e d two d i s p o s i t i o n agreements c o n c e r n i n g two 
s e p a r a t e i n j u r i e s and c l a i m numbers. However, t h e p a r t i e s have proceeded as i f 
t h e two d i s p o s i t i o n agreements t o g e t h e r comprise one s e t t l e m e n t agreement. 
S p e c i f i c a l l y , CDA number Cl-02135 [ c l a i m number 84360053, f i l e number A228941] 
i n c l u d e s a n o t i c e r e c i t i n g t h a t i t i s a p a r t o f a "package s e t t l e m e n t " t h a t i n 
c l u d e s c l a i m number 86360156 [ f i l e number H361465, CDA number C l - 0 2 1 3 6 ] . S i m i 
l a r l y , CDA number Cl-02136 i s c r o s s - r e f e r e n c e d t o CDA number Cl-02135. 

CDA Cl-02136 s p e c i f i e s t h a t i n c o n s i d e r a t i o n o f t h e payment o f $10,000, 
c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u t u r e w o r k e r s ' compensation b e n e f i t s , ex 
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c e p t m e d i c a l s e r v i c e s , f o r t h e December 1986 compensable i n j u r y . That agreement 
a l s o p r o v i d e s f o r d i s b u r s e m e n t o f $8,500 t o c l a i m a n t and $1,500 t o h i s a t t o r n e y . 

CDA Cl-02135 p u r p o r t s t o r e l e a s e c l a i m a n t ' s r i g h t s and o b l i g a t i o n s under 
h i s September 1984 compensable i n j u r y . T h i s agreement, on t h e o t h e r hand, does 
n o t p r o v i d e any c o n s i d e r a t i o n f o r r e l e a s e o f t h o s e r i g h t s and o b l i g a t i o n s . I n 
s t e a d , t h e agreement n o t e s t h a t t h e " [ t ] h e t o t a l payments t o be made t o d i s p o s e 
o f b o t h c l a i m s [CDA number Cl-02135 and CDA number Cl-02136] i s $10,000, w i t h 
c l a i m a n t t o r e c e i v e $7,500 and c l a i m a n t ' s a t t o r n e y t o r e c e i v e $2,500." 

The Board's r u l e s r e q u i r e t h a t a c l a i m d i s p o s i t i o n agreement i n c l u d e t h e 
t o t a l amount ( e x c l u d i n g a t t o r n e y f e e ) t o be p a i d t o c l a i m a n t and, i f any, t h e 
t o t a l a t t o r n e y f e e t o be p a i d c l a i m a n t ' s a t t o r n e y . OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( j ) and 
( i ) . Moreover, each c l a i m d i s p o s i t i o n agreement must c o n t a i n a l l o f t h e i n f o r 
m a t i o n r e q u i r e d by t h e r u l e s f o r each c l a i m , i n c l u d i n g t h e amounts t o be p a i d t o 
c l a i m a n t and h i s a t t o r n e y on each c l a i m . OAR 436-60-145(1). 

Here, CDA Cl-02135 does n o t s p e c i f i c a l l y p r o v i d e c l a i m a n t any c o n s i d e r a 
t i o n , o r h i s a t t o r n e y any f e e , f o r r e l e a s i n g h i s r i g h t s and o b l i g a t i o n s under 
h i s September 1984 compensable i n j u r y . W hile CDA Cl-02136 p r o v i d e s a t o t a l con
s i d e r a t i o n o f $10,000 t o d i s p o s e o f b o t h c l a i m s , n e i t h e r d i s p o s i t i o n agreement 
p r o v i d e s a l l o f t h e i n f o r m a t i o n r e q u i r e d by t h e r u l e f o r each c l a i m , i n c l u d i n g 
t h e amounts t o be p a i d t o c l a i m a n t and h i s a t t o r n e y on each c l a i m . 

Moreover, t h e disbu r s e m e n t p l a n s i d e n t i f i e d i n CDA Cl-02135 and Cl-02136 
a r e i n c o n s i s t e n t . Under t h e s e c i r c u m s t a n c e s , even i f t h i s "package s e t t l e m e n t " 
were t o be approved, i t i s u n c l e a r how t h e s e t t l e m e n t proceeds would be d i s 
b u r s e d . 

Because t h e two agreements a re i n e x t r i c a b l y i n t e r d e p e n d e n t , we d e c l i n e t o 
approve one w h i l e d i s a p p r o v i n g t h e o t h e r . Under t h e s e c i r c u m s t a n c e s , we f i n d 
b o t h agreements u n r e a s o n a b l e as a m a t t e r o f law and s e t them a s i d e . See ORS 
6 5 6 . 2 3 6 ( 2 ) ; OAR 436-60-145(1); Gene H. Hansen, supra. C o n s e q u e n t l y , we d e c l i n e 
t o approve e i t h e r agreement and r e t u r n them t o t h e p a r t i e s . See ORS 
6 5 6 . 2 3 6 ( 1 ) ( a ) . 

Inasmuch as t h e proposed d i s p o s i t i o n s have been d i s a p p r o v e d , t h e s e l f -
i n s u r e d employer s h a l l recommence payment o f any tem p o r a r y o r permanent d i s a b i l 
i t y t h a t was s t a y e d by t h e su b m i s s i o n o f t h e proposed d i s p o s i t i o n s . See OAR 
4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d p r o c e d u r e s , t h e p a r t i e s may subm i t r e v i s e d a g r e e 
ments f o r o u r c o n s i d e r a t i o n . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. CROSS, Claimant 
WCB Case No. 89-18760 

ORDER ON REVIEW 
Q u i n t i n B. E s t e l l , C laimant A t t o r n e y 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e T. Lavere 
Johnson's o r d e r t h a t g r a n t e d c l a i m a n t an award o f permanent t o t a l d i s a b i l i t y . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t u p h e l d SAIF's 
d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r c e r v i c a l s u r g e r y . I n i t s b r i e f , 
SAIF a l s o contends t h a t t h e Referee abused h i s d i s c r e t i o n i n e x c l u d i n g c e r t a i n 
t e s t i m o n y f r o m v o c a t i o n a l e x p e r t B i l l Sakagawa. On r e v i e w , t h e i s s u e s a r e ad
m i s s i b i l i t y o f e v i d e n c e , m e d i c a l s e r v i c e s and permanent t o t a l d i s a b i l i t y . We 
ad m i t t h e e x c l u d e d e v i d e n c e and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l S e r v i c e s 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t 
t o t h e r e q u e s t e d m e d i c a l s e r v i c e s as s e t f o r t h i n t h e Referee's o r d e r . 

Permanent T o t a l D i s a b i l i t y 

The i n i t i a l q u e s t i o n p r e s e n t e d i s whether t h e Referee e r r e d i n r e f u s i n g t o 
a l l o w B i l l Sakagawa, SAIF's e x p e r t v o c a t i o n a l w i t n e s s , t o t e s t i f y as t o whether 
he b e l i e v e d c l a i m a n t was c u r r e n t l y employable. The Referee e x c l u d e d t h e t e s t i 
mony because t h e w i t n e s s ' s o p i n i o n was based, i n s u b s t a n t i a l p a r t , on f a c t s t h a t 
had n o t been a d m i t t e d i n t o e v i d e n c e , i . e . , t e l e p h o n e c o n v e r s a t i o n s t h a t he had 
had w i t h c l a i m a n t ' s t r e a t i n g p h y s i c i a n and surgeon. 

Oregon Rule o f Evidence 703 s p e c i f i e s what i n f o r m a t i o n e x p e r t w i t n e s s e s 
may r e l y upon f o r t h e i r o p i n i o n t e s t i m o n y : 

"The f a c t s o r d a t a i n t h e p a r t i c u l a r case upon w h i c h an e x p e r t 
bases an o p i n i o n o r i n f e r e n c e may be t h o s e p e r c e i v e d by o r made 
known t o t h e e x p e r t a t o r b e f o r e t h e h e a r i n g . I f o f a t y p e r e a s o n 
a b l y r e l i e d upon by e x p e r t s i n t h e p a r t i c u l a r f i e l d i n f o r m i n g o p i n 
i o n s o r i n f e r e n c e s upon t h e s u b j e c t , t h e f a c t s o r d a t a need n o t be 
a d m i s s i b l e i n ev i d e n c e . " 

The r u l e i s i d e n t i c a l t o Rule 703 o f t h e F e d e r a l Rules o f Ev i d e n c e , and 
was adopted t o b r i n g j u d i c i a l p r a c t i c e i n t o l i n e w i t h t h e p r a c t i c e o f e x p e r t s 
t h e m s e l v e s when n o t i n c o u r t . See K i r k p a t r i c k , Oregon Evidence 458 ( 1 9 8 9 ) ; 
L e g i s l a t i v e Commentary t o OEC 703. P r o f e s s o r K i r k p a t r i c k e x p l a i n s : 

"Rule 703 p r o v i d e s w i t h r e g a r d t o t h i s l a s t c a t e g o r y t h a t t h e 
f a c t s o r d a t a upon which t h e e x p e r t r e l i e s need n o t have been a d m i t 
t e d o r even be a d m i s s i b l e i n t o e v idence. Thus, i t c l e a r l y r e j e c t s 
t h e " f a c t s i n ev i d e n c e " r e q u i r e m e n t f o r e x p e r t o p i n i o n , w h i c h was 
s t a t e d i n some e a r l i e r Oregon cases." I d . a t 460. 
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K i r k p a t r i c k f u r t h e r e x p l a i n s t h a t , w h i l e OEC 703 r e f e r s t o o n l y " f a c t s o r d a t a " 
as a b a s i s f o r an e x p e r t o p i n i o n , t h e L e g i s l a t i v e Commentary makes i t c l e a r t h a t 
an e x p e r t o p i n i o n may a l s o be based on t h e o p i n i o n s o f o t h e r e x p e r t s . .Id. a t 
461. 

I n t h i s case, Mr. Sakagawa t e s t i f i e d t h a t t h e t e l e p h o n e c o n v e r s a t i o n s he 
had had w i t h c l a i m a n t ' s t r e a t i n g p h y s i c i a n and surgeon were t h e k i n d o f i n f o r m a 
t i o n t h a t e x p e r t s i n h i s f i e l d r e a s o n a b l y r e l i e d upon i n f o r m i n g t h e i r o p i n i o n s . 
( T r . 1 2 2 ) . C l a i m a n t does n o t d i s p u t e t h a t f a c t . Thus, under OEC 703, Mr. 
Sakagawa's o p i n i o n whether c l a i m a n t was employable i s a d m i s s i b l e , r e g a r d l e s s o f 
t h e f a c t t h a t i t was based on i n f o r m a t i o n t h a t had n o t been a d m i t t e d i n t o e v i 
dence. The q u e s t i o n remains, however, whether t h e Referee abused h i s d i s c r e t i o n 
i n f a i l i n g t o a d m i t such t e s t i m o n y a t h e a r i n g . 

Under ORS 6 5 6 . 2 8 3 ( 7 ) , a h e a r i n g s r e f e r e e i s n o t bound by common law o r 
s t a t u t o r y r u l e s o f e v i d e n c e , o r by t e c h n i c a l o r f o r m a l r u l e s o f p r o c e d u r e , and 
may c o n d u c t t h e h e a r i n g i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . 
Thus, t h e R e f e r e e h e r e had a measure o f d i s c r e t i o n i n d e t e r m i n i n g w h e t h e r t h e 
e v i d e n c e i n q u e s t i o n s h o u l d be a d m i t t e d . Nonetheless, t h e purpose o f t h e f l e x i 
b i l i t y g i v e n r e f e r e e s i s t o a l l o w c o n s i d e r a t i o n o f r e l e v a n t e v i d e n c e t h a t a r e a 
s o n a b l e p e r s o n m i g h t r e l y i n c o n d u c t i n g h i s most i m p o r t a n t a f f a i r s , even t h o u g h 
such e v i d e n c e would n o t be a d m i s s i b l e i n c o u r t . See Lucke v. Workers' Compen
s a t i o n Department, 254 Or 439 ( 1 9 6 9 ) ; see a l s o ORS 183.450(1). We have h e l d 
t h a t i n some cases, i t i s e r r o r t o e x c l u d e evidence t h a t would be a d m i s s i b l e i n 
a c o u r t o f law. See F r o y l a n L. Z u r i t a , 43 Van N a t t a 1382 ( 1 9 9 1 ) ; R i c h a r d T. 
B r y a n t , 40 Van N a t t a 1802 ( 1 9 8 8 ) . 

I n t h i s case, Mr. Sakagawa's t e s t i m o n y was o f f e r e d i n response t o 
c l a i m a n t ' s c l a i m t h a t he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . The v o c a t i o n a l 
e x p e r t ' s o p i n i o n on whether c l a i m a n t was employable would have been w o r t h y o f 
c o n s i d e r a t i o n i n d e t e r m i n i n g t h e m e r i t s o f c l a i m a n t ' s a s s e r t i o n and, as i n d i 
c a t e d above, would have been a d m i s s i b l e evidence i n t h e c o u r t s o f t h i s s t a t e . 
T h e r e f o r e , we c o n c l u d e t h a t , i n s e r v i n g t h e ends o f s u b s t a n t i a l j u s t i c e , t h e 
R e f e r e e abused h i s d i s c r e t i o n i n e x c l u d i n g t h e o f f e r e d t e s t i m o n y . We r e v e r s e 
t h e e v i d e n t i a r y r u l i n g and, inasmuch as t h e t e s t i m o n y was s u b m i t t e d i n an o f f e r 
o f p r o o f , p r o c e e d t o d e c i d e t h e i s s u e on t h e m e r i t s w i t h o u t remanding t o t h e 
R e f e r e e . 

I n o r d e r t o e s t a b l i s h permanent and t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e 
t h a t he i s u n a b l e t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) ; W i l s o n v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . There i s no d i s 
p u t e t h a t c l a i m a n t does n o t e x h i b i t t o t a l p h y s i c a l i n c a p a c i t y . T h e r e f o r e , t h e 
q u e s t i o n i s whether c l a i m a n t has e s t a b l i s h e d permanent and t o t a l d i s a b i l i t y w i t h 
t h e "odd l o t " d o c t r i n e , under which a d i s a b l e d worker may remain c a p a b l e o f p e r 
f o r m i n g work o f some k i n d b u t s t i l l be f o r e c l o s e d from o b t a i n i n g g a i n f u l employ
ment due t o a c o m b i n a t i o n o f m e d i c a l and nonmedical d i s a b i l i t i e s . Welch v. 
B a n i s t e r P i p e l i n e , 70 Or App 699 ( 1 9 8 4 ) . Because c l a i m a n t has some c a p a c i t y f o r 
employment, he a l s o i s r e q u i r e d t o e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u l a r 
g a i n f u l employment and t h a t he has made re a s o n a b l e e f f o r t t o o b t a i n such work, 
u n l e s s such e f f o r t s would be f u t i l e . SAIF v. Stephen, 308 Or 41 ( 1 9 8 9 ) . 

The R e f e r e e fo u n d c l a i m a n t c r e d i b l e based on demeanor. We d e f e r t o t h a t 
f i n d i n g . C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282 ( 1 9 8 7 ) . C l a i m a n t ' s 
t e s t i m o n y and t h e m e d i c a l e v i d e n c e i n d i c a t e t h a t he i s s i g n i f i c a n t l y d i s a b l e d as 
a consequence o f h i s compensable i n j u r y . He has c h r o n i c symptoms o f p a i n , r e 
s t r i c t i o n s i n range o f m o t i o n and l i m i t a t i o n s i n c l i m b i n g , s t o o p i n g , k n e e l i n g , 
c r o u c h i n g and b e n d i n g . He has undergone f o u r s u r g e r i e s t o c o r r e c t a c e r v i c a l 
p r o b l e m and c u r r e n t l y has a f a i l e d f u s i o n a t t h e C5-6 l e v e l . C l a i m a n t , whose 
e x t e n s i v e work h i s t o r y c o n s i s t s p r i m a r i l y o f heavy l a b o r , cannot r e t u r n t o h i s 
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r e g u l a r work. He i s l i m i t e d i n h i s a b i l i t y t o s i t o r s t a n d t o no more t h a n 30 
m i n u t e s , must change p o s i t i o n s f r e q u e n t l y and i s r e q u i r e d t o t a k e m e d i c a t i o n f o r 
h i s p a i n . Dr. Knecht, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t , i n e f f e c t , 
c l a i m a n t w o u ld n o t be a b l e t o be employed i n any form o f work due t o h i s s u b j e c 
t i v e c o m p l a i n t s o f p a i n . (Ex. 100). 

C o n s i d e r i n g t h e abovementioned m e d i c a l and t e s t i m o n i a l e v i d e n c e , as w e l l 
as t h e reasons r e l i e d upon by t h e Referee, we conclu d e t h a t c l a i m a n t i s no 
l o n g e r a b l e t o o b t a i n and h o l d g a i n f u l employment i n t h e b r o a d f i e l d o f occupa
t i o n s . We a r e n o t persuaded by t h e t e s t i m o n y o f Mr. Sakagawa, SAIF's v o c a t i o n a l 
e x p e r t . A l t h o u g h he t e s t i f i e d t h a t c l a i m a n t was capable o f p e r f o r m i n g s e d e n t a r y 
and l i g h t work and i d e n t i f i e d a number o f j o b s t h a t c l a i m a n t c o u l d p e r f o r m , such 
as t h o s e i n t h e d e l i v e r y b u s i n e s s o r i n t e l e p h o n e s o l i c i t a t i o n , h i s e v a l u a t i o n 
was based on t h e p o t e n t i a l l a b o r market as i t e x i s t s i n t h e s t a t e o f Oregon. A t 
t h e t i m e o f h e a r i n g , c l a i m a n t l i v e d i n Troy, Montana, a s m a l l community w i t h a 
l i m i t e d l a b o r m a rket. There i s no evidence t h a t t h e r e a r e q u a l i f i e d j o b s i n 
c l a i m a n t ' s g e o g r a p h i c a l area. See Mary E. Messner, 43 Van N a t t a 14 ( 1 9 9 1 ) . 

We a l s o f i n d t h a t c l a i m a n t has s a t i s f i e d h i s work se a r c h r e q u i r e m e n t . 
G i v e n c l a i m a n t ' s p h y s i c a l i n c a p a c i t a t i o n , we conclude t h a t any a t t e m p t by 
c l a i m a n t t o l o c a t e work would have been f u t i l e . We a l s o c o n c l u d e t h a t c l a i m a n t 
has e s t a b l i s h e d , b u t f o r h i s compensable i n j u r y , he i s w i l l i n g t o work. I n 
r e a c h i n g t h i s l a t t e r c o n c l u s i o n , we r e l i e d on c l a i m a n t ' s c r e d i b l e t e s t i m o n y t h a t 
he w o u l d r a t h e r work t h a n draw b e n e f i t s , b u t t h a t he does n o t f e e l c a p a b l e due 
t o h i s p h y s i c a l problems. 

A f t e r our r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t has s u s t a i n e d 
h i s b u r d e n t h a t he i s p ermanently and t o t a l l y d i s a b l e d . A c c o r d i n g l y , t h e Ref
e r e e ' s o r d e r i s a f f i r m e d . 

Because SAIF i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s a l l o w e d 
o r r e d u c e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o 
an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $1,000, t o be p a i d by SAIF. 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d January 8, 1991, as amended January 25, 1991, i s 
a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a rea s o n 
a b l e a t t o r n e y f e e o f $1,000, t o be p a i d by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
CRESENT HAYWARD, Claimant 
WCB Case No. 90-21875 

ORDER ON REVIEW 
Paulson & Bais c h , Claimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Emerson's o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s r i g h t thumb i n j u r y and r e s u l t i n g t r e a t m e n t and/or 
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d i s a b i l i t y . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m i n p a r t and 
r e v e r s e i n p a r t . 

FINDINGS OF FACT 
—1 • r-

We adopt t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

The i n s u r e r ' s November 11, 1990 d e n i a l d e n i e d t h a t c l a i m a n t had s u s t a i n e d 
a compensable i n j u r y on J u l y 4, 1990, as w e l l as d e n i e d t r e a t m e n t and/or d i s 
a b i l i t y i n c o n n e c t i o n w i t h t h e i n j u r y . 

A t h e a r i n g , t h e i n s u r e r d e n i e d t h a t t h e J u l y 4, 1990 i n j u r y i s compens
a b l e , and d e n i e d t h a t an a l l e g e d J u l y 4, 1990 i n j u r y i s t h e m a j or c o n t r i b u t i n g 
cause o f c l a i m a n t ' s r e s u l t i n g c o n d i t i o n , d i s a b i l i t y and need f o r m e d i c a l s e r 
v i c e s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had proven t h a t she had s u s t a i n e d a 
compensable i n j u r y on J u l y 4, 1990 which was a m a t e r i a l c o n t r i b u t i n g cause o f 
her need f o r m e d i c a l t r e a t m e n t . We agree and adopt t h e R e f e r e e ' s " C o n c l u s i o n s 
and O p i n i o n . " See Mark N. Wied l e , 43 Van N a t t a 885 ( 1 9 9 1 ) . However, t h e Ref
e r e e d i d n o t address t h e i s s u e o f whether t h e compensable i n j u r y i s and remains 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s r i g h t thumb d i s a b i l i t y and need f o r 
t r e a t m e n t . Because we conclu d e t h a t t h i s i s s u e was r a i s e d and l i t i g a t e d a t 
h e a r i n g , we address t h e i s s u e on r e v i e w . 

C l a i m a n t has a p r e e x i s t i n g r i g h t thumb c o n d i t i o n . T h e r e f o r e , a l t h o u g h 
c l a i m a n t has p r o v e n t h a t t h e r e was a compensable i n j u r y on J u l y 4, 1990, t o ob
t a i n compensation f o r h er r e s u l t i n g c o n d i t i o n c l a i m a n t must, under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , a l s o p r o v e by a preponderance o f t h e e v i d e n c e t h a t t h e com
p e n s a b l e J u l y 4, 1990 i n j u r y i s t h e major c o n t r i b u t i n g cause o f her d i s a b i l i t y 
o r need f o r m e d i c a l s e r v i c e s . Bahman M. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . We 
f i n d t h a t t h e c a u s a t i o n o f c l a i m a n t ' s r i g h t thumb c o n d i t i o n i s o f s u f f i c i e n t 
m e d i c a l c o m p l e x i t y t h a t we cannot d e c i d e i t w i t h o u t e x p e r t o p i n i o n . U r i s v. 
Compensation Department, 247 Or 420, 424-26 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 (1 9 8 5 ) . 

Because c l a i m a n t ' s r i g h t thumb c o n d i t i o n was n o t r e s p o n d i n g w e l l t o t r e a t 
ment, h e r t r e a t i n g p h y s i c i a n , Dr. S t a n f o r d , o r t h o p e d i c surgeon, r e f e r r e d h e r t o 
Dr. B u t t o n , hand surgeon. Dr. B u t t o n o p i n e d t h a t " i t i s h i g h l y i m p l a u s i b l e t h a t 
any s i g n i f i c a n t i n j u r y c o u l d have o c c u r r e d . . . [ o n ] J u l y 1, [ s i c ] 1990." (Ex. 
6 ) . Dr. B u t t o n f u r t h e r o p i n e d t h a t t h e "major f a c t o r " c o n t r i b u t i n g t o 
c l a i m a n t ' s r i g h t hand "symptomatology" a re her " p r e v i o u s i n j u r i e s . " (Ex. 6 ) . 

When Dr. S t a n f o r d was f i r s t q u e s t i o n e d by t h e i n s u r e r r e g a r d i n g t h e causa
t i o n o f c l a i m a n t ' s r i g h t hand c o n d i t i o n , he responded by d e f e r r i n g t o Dr. B u t t o n 
f o r an o p i n i o n "because o f [D r . B u t t o n ' s ] advanced e x p e r t i s e and because o f t h e 
un u s u a l a s p e c t o f t h e d i a g n o s i s . . . . " (Ex. 7A). L a t e r , i n response t o q u e s t i o n s 
by c l a i m a n t ' s a t t o r n e y , Dr. S t a n f o r d r e p o r t e d t h a t : 

"The h i s t o r y I have from [ c l a i m a n t ] and a p p a r e n t l y i t has been 
v e r i f i e d a t work, i s t h a t she was l i f t i n g a heavy p a t i e n t on t h e 1 s t 
[ s i c ] o f J u l y o f 1990 when she had t h e onset o f p a i n . T h i s c e r 
t a i n l y i s t h e s e t o f c i r c u m s t a n c e s which can cause t h e k i n d o f i n 
j u r y she has had and i t i s t h e major c o n t r i b u t i n g cause f o r t h e 
t r e a t m e n t I had t o p r o v i d e f o r her f o r t h e thumb b e g i n n i n g J u l y o f 
1990." (Ex. 8 ) . 
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I n l i g h t o f h i s i n i t i a l d e f e r e n c e t o Dr. B u t t o n ' s o p i n i o n , Dr. S t a n f o r d ' s 
r e v i s e d o p i n i o n does n o t e s t a b l i s h by a preponderance o f t h e e v i d e n c e t h a t t h e 

J u l y 4, 1990 i n j u r y i s t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s r i g h t thumb 
c o n d i t i o n f o r w h i c h she seeks m e d i c a l t r e a t m e n t . A c c o r d i n g l y , a l t h o u g h c l a i m a n t 
has e s t a b l i s h e d t h e o c c u r r e n c e o f a compensable i n j u r y on J u l y 4, 1990, her 
c l a i m f o r c u r r e n t m e d i c a l t r e a t m e n t and/or d i s a b i l i t y i s n o t compensable. 

The R e f e r e e s e t a s i d e t h e i n s u r e r ' s d e n i a l and awarded an assessed a t t o r 
ney f e e . We a r e r e i n s t a t i n g and u p h o l d i n g a p o r t i o n o f t h a t d e n i a l . The Ref
e r e e ' s assessed a t t o r n e y f e e s h a l l be a d j u s t e d a c c o r d i n g l y . I n a d d i t i o n , 
c l a i m a n t has, i n p a r t , s u c c e s s f u l l y defended a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r 
r e v i e w . She i s t h e r e f o r e e n t i t l e d t o an assessed a t t o r n e y f e e on r e v i e w . ORS 
65 6 . 3 8 2 ( 2 ) . I n l i e u o f t h e Referee's assessed f e e , we award a r e a s o n a b l e 
assessed f e e f o r s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y 
o f t h e J u l y 4, 1990 i n j u r y , i n t h e amount o f $1,800. We have a r r i v e d a t t h i s 
f e e a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), i n p a r t i c u l a r 
t h e t i m e d e v o t e d t o t h i s i s s u e (as r e p r e s e n t e d by t h e h e a r i n g r e c o r d and 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 28, 1991, i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h s e t a s i d e t h e i n 
s u r e r ' s d e n i a l i n s o f a r as i t d e n i e d m e d i c a l s e r v i c e s and/or d i s a b i l i t y f o r 
c l a i m a n t ' s r i g h t thumb c o n d i t i o n i s r e v e r s e d and t h a t p o r t i o n o f t h e i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and up h e l d . I n l i e u o f t h e Referee's assessed a t t o r n e y f e e 
award, c l a i m a n t i s awarded a rea s o n a b l e assessed f e e f o r s e r v i c e s a t h e a r i n g and 
on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h e J u l y 4, 1990 i n j u r y , i n t h e 
amount o f $1,800, t o be p a i d by t h e i n s u r e r . The remainder o f t h e o r d e r i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD A. WILLIAMS, Claimant 

WCB Case No. 89-17142 
THIRD ORDER ON RECONSIDERATION 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

On October 8, 1991, we w i t h d r e w our September 12, 1991 Second Order on Re
c o n s i d e r a t i o n . We t o o k t h i s a c t i o n i n response t o t h e p a r t i e s ' r e p r e s e n t a t i o n 
t h a t t h e y had s e t t l e d t h e i r d i s p u t e and would be s u b m i t t i n g a proposed agreement 
f o r Board c o n s i d e r a t i o n . 

The s e t t l e m e n t i s designed t o r e s o l v e a l l i s s u e s r a i s e d o r r a i s a b l e i n 
t h i s m a t t e r . S p e c i f i c a l l y , t h e p a r t i e s agree t h a t t h e i n s u r e r ' s d e n i a l " s h a l l 
be approved and remain i n f u l l f o r c e and e f f e c t . " I n a d d i t i o n , c l a i m a n t 
acknowledges t h a t t h e Board's Second Order on R e c o n s i d e r a t i o n i s t h e f i n a l d i s 
p o s i t i o n o f t h i s m a t t e r and agrees n o t t o seek j u d i c i a l r e v i e w . 

We have approved t h e p a r t i e s ' agreement, t h e r e b y f u l l y and f i n a l l y r e s o l v 
i n g t h i s m a t t e r . A c c o r d i n g l y , t h i s m a t t e r i s d i s m i s s e d w i t h p r e j u d i c e . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WENDI S. BRI6GS, Claimant 
WCB Case No. 88-13176 

ORDER ON REMAND 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . 
K a i s e r H e a l t h P l a n v. B r i q q s , 108 Or App 338 (1991). The c o u r t has r e v e r s e d o ur 
p r i o r o r d e r , w h i c h f o u n d c l a i m a n t ' s c l a i m f o r a neck and low back c o n d i t i o n com
p e n s a b l e because c l a i m a n t had e s t a b l i s h e d t h a t her work was a m a t e r i a l c o n t r i 
b u t i n g cause o f her d i s a b i l i t y o r need f o r t r e a t m e n t . The c o u r t remanded f o r 
r e c o n s i d e r a t i o n i n l i g h t o f Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 
(1 9 9 1 ) , and L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n v. Damm, 107 Or App 764 
(1 9 9 1 ) , w h i c h h e l d t h a t a c l a i m a n t must e s t a b l i s h t h a t her employment was t h e 
major c o n t r i b u t i n g cause o f a c o n d i t i o n o r i t s w o r s e n i n g i n o r d e r t o p r o v e an 
o c c u p a t i o n a l d i s e a s e under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . We proce e d w i t h o u r r e c o n 
s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s . " 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s work exposure c o n s t i t u t e d a s e r i e s o f t r a u m a t i c e v e n t s o r 
oc c u r r e n c e s t h a t r e q u i r e d m e d i c a l s e r v i c e s and r e s u l t e d i n p h y s i c a l d i s a b i l i t y . 
C l a i m a n t ' s neck and low back s t r a i n / s p r a i n and overuse syndrome were t h e major 
c o n t r i b u t i n g cause o f her d i s a b i l i t y and need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The s e l f - i n s u r e d employer contends t h a t we must address whether c l a i m a n t ' s 
work exposure worsened any u n d e r l y i n g back c o n d i t i o n ( s ) w h i c h c l a i m a n t may have. 
I t argues t h a t c l a i m a n t ' s i d i o p a t h i c s c o l i o s i s and/or a p r i o r back i n j u r y c l a i m 
c o n s t i t u t e p r e e x i s t i n g c o n d i t i o n s . We d i s a g r e e . 

To b e g i n , we a r e n o t con v i n c e d t h a t E x h i b i t 10, and t h e t e s t i m o n y o f t h e 
c l a i m s examiner c o n c e r n i n g t h e i n d e x i n g system t h a t g e n e r a t e d t h e e x h i b i t , 
e s t a b l i s h e s t h a t c l a i m a n t had a p r i o r back i n j u r y c l a i m . C l a i m a n t t e s t i f i e d 
t h a t she had no r e c o l l e c t i o n o f a p r i o r back i n j u r y . Secondly, on t h i s r e c o r d , 
we f i n d no e v i d e n c e t h a t c l a i m a n t t r e a t e d f o r a back i n j u r y p r i o r t o March 1987, 
when she f i r s t saw K a i s e r p h y s i c i a n Dr. G l o e k l e r f o r work r e l a t e d back problems. 
F i n a l l y , a l l o f t h e m e d i c a l t r e a t m e n t which c l a i m a n t sought p r i o r t o her J u l y 5, 
1988 c l a i m r e l a t e d her back c o m p l a i n t s t o her work a c t i v i t i e s f o r t h e employer. 

C l a i m a n t was employed i n t h e d e n t a l o f f i c e s o f K a i s e r H e a l t h P l a n as a 
d e n t a l a s s i s t a n t . A l a r g e p a r t o f her j o b i n v o l v e d b e n d i n g o v e r p a t i e n t s w h i l e 
a s s i s t i n g t h e d e n t i s t . She f i r s t sought t r e a t m e n t a t K a i s e r Urgent Care f o r 
neck and low back symptoms on March 3, 1987. Dr. G l o e k l e r ' s c h a r t n o t e i n d i 
c a t e d t h a t c l a i m a n t ' s back and neck p a i n s r e s u l t e d from work as a d e n t a l a s s i s 
t a n t , l e a n i n g o v e r much o f t h e day. (Ex. A ) . 

Cl a i m a n t n e x t saw K a i s e r p h y s i c i a n Dr. Olson, M.D., who a l s o s t a t e d t h a t 
c l a i m a n t ' s back p a i n r e s u l t e d from bending over a t work. (Ex. B ) . On March 1 1 , 
1987, Olson r e f e r r e d c l a i m a n t t o p h y s i c a l t h e r a p y f o r "back t e n d e r n e s s r e l a t e d 
t o j o b back s t r e s s . " (Ex. C) . Claimant c o n t i n u e d p h y s i c a l t h e r a p y f o r 
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a p p r o x i m a t e l y a month t h e n d i s c o n t i n u e d g o i n g because, a l t h o u g h her back had 
improved somewhat, she d i d n o t f e e l t h e p h y s i c a l t h e r a p y was h e l p i n g . 
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I n June 1988, c l a i m a n t saw Dr. Owen, D.C., who diagnosed l u m b o s a c r a l and 
c e r v i c a l s p r a i n / s t r a i n and t o o k c l a i m a n t o f f work f o r a p p r o x i m a t e l y one week. 
Owen s t a t e d t h a t c l a i m a n t ' s " i n j u r y and p a i n [were] due t o c h a i r and p o s i t i o n i n g 
r e q u i r e d a t work." (Ex. 5 ) . 

I n J u l y 1988, Dr. U t t e r b a c k , an o r t h o p e d i s t , p e r f o r m e d an inde p e n d e n t med
i c a l e x a m i n a t i o n . He diagnosed an overuse syndrome and s t a t e d t h a t c l a i m a n t ' s 
back and neck c o n d i t i o n would p r o b a b l y remain symptomatic u n t i l c l a i m a n t found 
"some t y p e o f work f o r w h i c h her body i s more i d e a l l y s u i t e d . " (Ex. 7 - 2 ) . 

Subsequent t o h i s i n i t i a l e x a m i n a t i o n , Dr. U t t e r b a c k responded i n a c u r 
s o r y f a s h i o n t o q u e s t i o n s s u b m i t t e d t o him by t h e employer's c o u n s e l . U t t e r b a c k 
s t a t e d t h a t c l a i m a n t ' s work was "most l i k e l y n o t " t h e major c o n t r i b u t i n g cause 
o f h e r pro b l e m s , and t h a t i t was " p o s s i b l e " t h a t her work a c t i v i t i e s c o n t r i b u t e d 
i n a m a t e r i a l way t o t h e overuse syndrome. (Ex. 9-2). Because Dr. U t t e r b a c k ' s 
second " r e p o r t " i s c o n c l u s o r y and somewhat c o n t r a d i c t o r y t o h i s i n i t i a l c o n c l u 
s i o n t h a t r e l a t e d c l a i m a n t ' s work t o her symptoms, we do n o t c o n s i d e r i t t o be 
p e r s u a s i v e . Somers v. SAIF, 77 Or App 259 (19 8 6 ) . 

Each p h y s i c i a n who examined c l a i m a n t , i n c l u d i n g Dr. U t t e r b a c k a f t e r h i s 
i n i t i a l e x a m i n a t i o n , r e l a t e d c l a i m a n t ' s back problems t o her work exposure, 
a l t h o u g h none q u a n t i f i e d t h e magnitude o f t h e c a u s a t i o n i n terms o f t h e "major 
c o n t r i b u t i n g cause." However, "magic words" a r e n o t r e q u i r e d . See L i b e r t y 
N o r t h w e s t I n s u r a n c e Corp. v. Cross, 109 Or App 109 ( 1 9 9 1 ) ; McClendon v. Nabisco 
Brands, I n c . , 77 Or App 412 (1 9 8 6 ) ; Leo R. Cox, 43 Van N a t t a 2354 ( 1 9 9 1 ) . 

A c c o r d i n g l y , f o r t h e reasons expressed above, we agree w i t h t h e Referee 
t h a t c l a i m a n t ' s work a c t i v i t i e s i n v o l v e d a s e r i e s o f t r a u m a t i c e v e n t s w h i c h were 
t h e m a j o r c o n t r i b u t i n g cause o f her neck and low back s t r a i n / s p r a i n and overuse 
syndrome. Consequently, we h o l d t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m i s 
compensable. 

The R e f e r e e p r e v i o u s l y concluded t h a t t h e employer's d e n i a l was n o t unrea
s o n a b l e . On remand, c l a i m a n t a g a i n contends t h a t t h e d e n i a l was u n r e a s o n a b l e . 
However, c l a i m a n t d i d n o t r a i s e t h e i s s u e a t t h e t i m e o f Board r e v i e w o r b e f o r e 
t h e C o u r t o f Appeals. T h e r e f o r e , we d e c l i n e t o address t h e i s s u e a t t h i s l a t e 
d a t e . 

C l a i m a n t a l s o contends t h a t she i s e n t i t l e d t o an assessed a t t o r n e y f e e 
f o r h e r c o u n s e l ' s e f f o r t s b e f o r e t h e Court o f Appeals. We agree. I n cases i n 
w h i c h a c l a i m a n t f i n a l l y p r e v a i l s a f t e r remand from t h e Supreme C o u r t , Court o f 
Appeals o r Board, t h e r e f e r e e , board o r a p p e l l a t e c o u r t s h a l l approve o r a l l o w a 
r e a s o n a b l e a t t o r n e y f e e f o r s e r v i c e s b e f o r e e v e r y p r i o r forum. ORS 656 . 3 8 8 ( 1 ) . 

Here, c l a i m a n t has f i n a l l y p r e v a i l e d b e f o r e t h e Board w i t h r e s p e c t t o a 
c l a i m o r award f o r compensation a f t e r remand from t h e Co u r t o f Appeal s . There
f o r e , she i s e n t i t l e d t o a rea s o n a b l e a t t o r n e y f e e f o r s e r v i c e s b e f o r e e v e r y 
p r i o r f o r u m . See ORS 656.388(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s i n every p r i o r forum c o n c e r n i n g t h e i s s u e o f 
c o m p e n s a b i l i t y o f her back i n j u r y c l a i m i s $4,500, t o be p a i d by t h e employer. 
T h i s f e e i s i n l i e u o f , and n o t i n a d d i t i o n t o , c l a i m a n t ' s p r i o r a t t o r n e y f e e 
awards. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a t t o r n e y ' s 
s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 



Wendi S. B r i q q s , 43 Van N a t t a 2480 (1991) 2482 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d November 14, 
1988 i s a f f i r m e d . 

I T I S SO ORDERED. 

November 7, 1991 C i t e as 43 Van N a t t a 2482 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SANDRA L. DEEL, Claimant 
WCB Case No. 90-10592 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s neck i n j u r y c l a i m ; and (2) d e c l i n e d t o assess 
p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r an a l l e g e d u n r e a s o n a b l e d e n i a l . On r e 
v i e w , c l a i m a n t p r e s e r v e s a c o n s t i t u t i o n a l argument t h a t t h e s t a t u t e s i n e f f e c t 
p r i o r t o t h e 1990 amendments s h o u l d a p p l y t o t h i s case. The i s s u e s on r e v i e w 
a r e c o m p e n s a b i l i t y , p e n a l t i e s , and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m 
i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g e x c e p t i o n s 
and s u p p l e m e n t a t i o n . We do n o t adopt t h e n e x t - t o - t h e - l a s t p a r a g r a p h . Muscle 
areas d i f f e r e n t f r o m t h o s e p r e v i o u s l y t r e a t e d were i n j u r e d when c l a i m a n t scraped 
i c e o f f o f a bus a t work on February 14, 1990. C l a i m a n t ' s work a c t i v i t i e s were 
a m a t e r i a l c o n t r i b u t i n g cause o f t h i s new i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

P r e l i m i n a r y M a t t e r s 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i 
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, 
a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t 
i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. 
I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r 
under t h e Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

On r e v i e w , c l a i m a n t a l l e g e s t h a t she w i l l be d e n i e d due p r o c e s s t h r o u g h 
t h e a p p l i c a t i o n o f t h e s t a t u t e s as amended i n 1990 r a t h e r t h a n t h o s e i n e f f e c t 
a t t h e d a t e o f i n j u r y . However, she p r e s e r v e s t h i s c o n s t i t u t i o n a l argument 
r a t h e r t h a n a d d r e s s i n g i t a t t h i s l e v e l o f r e v i e w . I n o t h e r words, c l a i m a n t 
does n o t s e r i o u s l y w i s h t h e Board t o address t h i s i s s u e , b u t r a i s e s i t m e r e l y t o 
f o r e s t a l l any argument t h a t she has f a i l e d t o exhaust a d m i n i s t r a t i v e r e m e d i e s . 
W h i l e we have t h e a u t h o r i t y t o de c i d e c o n s t i t u t i o n a l q u e s t i o n s , Cooper v. Eugene 
School D i s t r i c t No 4J, 303 Or 358, 364-5 (19 8 6 ) , we d e c l i n e t o do so where t h e 
c h a l l e n g i n g p a r t y g i v e s us no argument as t o why t h e s t a t u t e ' s a p p l i c a t i o n t o 
her i s u n c o n s t i t u t i o n a l . Herman M. C a r l s o n , 43 Van N a t t a 963 ( 1 9 9 1 ) . 



Sandra L. P e e l , 43 Van N a t t a 2482 (1991) 2483 

Compen s ab i 1 i t v 

Based on h i s f i n d i n g t h a t c l a i m a n t had a l o n g s t a n d i n g p r o b l e m w i t h her 
neck and mid-back, t h e Referee found t h a t c l a i m a n t had n o t p r o v e d by a prepon
derance o f t h e e v i d e n c e t h a t work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause 
o f c l a i m a n t ' s need t o seek m e d i c a l t r e a t m e n t . We d i s a g r e e . 

C i t i n g ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , t h e i n s u r e r argues t h a t c l a i m a n t had a p r e 
e x i s t i n g c o n d i t i o n and, t h e r e f o r e , must prove t h a t her work a c t i v i t i e s a r e t h e 
m a j o r c o n t r i b u t i n g cause o f her need f o r m e d i c a l t r e a t m e n t . Because we f i n d 
t h a t c l a i m a n t s u f f e r e d a new i n j u r y t o d i f f e r e n t muscle areas t h a n t h o s e p r e v i 
o u s l y t r e a t e d , we c o n c l u d e t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s n o t a p p l i c a b l e . 

T h e r e f o r e , i n o r d e r t o e s t a b l i s h a compensable i n j u r y , c l a i m a n t must show 
an a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e course o f employment. ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) . The i n j u r y must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by 
o b j e c t i v e f i n d i n g s . Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . C l a i m a n t ' s 
d i s a b i l i t y o r need f o r t r e a t m e n t i s compensable i f t h e i n d u s t r i a l i n j u r y i s a 
m a t e r i a l c o n t r i b u t i n g f a c t o r . J u l i e K. Gasperino, 43 Van N a t t a 1151 ( 1 9 9 1 ) ; 
Mark W i e d l e , 43 Van N a t t a 855 (1991). 

Because c l a i m a n t was t r e a t e d i n t h e p a s t f o r p a i n i n her neck, upper back 
and between her s h o u l d e r s , t h e i s s u e o f whether t h e work i n c i d e n t caused a new 
i n j u r y i s a complex m e d i c a l q u e s t i o n . Thus, t h e r e s o l u t i o n o f t h i s i s s u e 
l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation 
Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . 

On March 22, 1990, c l a i m a n t was examined by t h e Independent C h i r o p r a c t i c 
C o n s u l t a n t s . (Ex. 3 ) . The C o n s u l t a n t s d i d n o t d i s c u s s : (1) whether c l a i m a n t 
s u s t a i n e d a new i n j u r y ; o r (2) whether t h e work i n j u r y o r any p r e e x i s t i n g c o n d i 
t i o n caused t h e need f o r t r e a t m e n t , a l t h o u g h t h e y were aware o f c l a i m a n t ' s p r e 
e x i s t i n g p r o blems. They merely concluded t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
i n r e g a r d t o t h e F e b r u a r y 14, 1990 work i n j u r y and r e q u i r e d no c o n t i n u i n g c h i r o 
p r a c t i c c a r e as a r e s u l t o f t h a t i n j u r y . (Ex. 3 - 4 ) . 

On J u l y 10, 1990, c l a i m a n t was examined by Dr. S t i g l e r , D.O., on r e f e r r a l 
f r o m Dr. D a v i s o n , t r e a t i n g c h i r o p r a c t o r . (Ex. 6 ) . Dr. S t i g l e r gave no o p i n i o n 
as t o whether c l a i m a n t s u s t a i n e d a new i n j u r y . I n any e v e n t , S t i g l e r had an i n 
c o m p l e t e h i s t o r y i n t h a t he was unaware t h a t c l a i m a n t had p r e v i o u s l y r e c e i v e d 
t r e a t m e n t f o r neck and upper back p a i n . 

Dr. D avison i s t h e o n l y p h y s i c i a n t o address t h e q u e s t i o n o f whether t h e 
work a c t i v i t y caused a new i n j u r y . Davison had t r e a t e d c l a i m a n t b e f o r e t h e 
F e b r u a r y 14, 1990 work i n c i d e n t . When he examined c l a i m a n t on F e b r u a r y 15, 
1990, he n o t e d o b j e c t i v e f i n d i n g s i n c l u d i n g muscle t e n d e r n e s s , muscle spasm and 
r e d u c e d range o f m o t i o n . (Ex. 5 ) . F u r t h e r m o r e , i n a w e l l - r e a s o n e d o p i n i o n , 
D a v i s o n e x p l a i n e d how t h e work a c t i v i t y caused c l a i m a n t ' s p r oblems. (Ex. 5-3). 
D a v i s o n a l s o o p i n e d t h a t t h e work a c t i v i t y caused a new i n j u r y t o d i f f e r e n t 
muscles and t h a t t h i s i n j u r y m a t e r i a l l y worsened her c o n d i t i o n and i n d e p e n d e n t l y 
c o n t r i b u t e d t o her need f o r m e d i c a l t r e a t m e n t . (Ex. 8-2). T h i s o p i n i o n i s 
u n r e b u t t e d . 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; however, i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , repub
l i s h e d 38 Van N a t t a 423 (1986). Here, t h e r e are no p e r s u a s i v e reasons n o t t o 
d e f e r t o Dr. Davison's o p i n i o n . 
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Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d t h a t 
t h e F e b r u a r y 14, 1990 i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f her c e r v i c a l 
c o n d i t i o n and need f o r m e d i c a l t r e a t m e n t . We f u r t h e r c o n c l u d e t h a t Dr. 
Davison's o p i n i o n e s t a b l i s h e s c l a i m a n t ' s i n j u r y by o b j e c t i v e f i n d i n g s . A c c o r d 
i n g l y , c l a i m a n t has e s t a b l i s h e d a compensable i n j u r y . 

For p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s d e n i a l , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed f e e under ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n 
i n g t h e c o m p e n s a b i l i t y i s s u e , i s $2,000, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e 
(as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y 
o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

Unreasonable D e n i a l 

The R e f e r e e f o u n d t h a t t h e i n s u r e r ' s d e n i a l was n o t u n r e a s o n a b l e . 
A l t h o u g h we f i n d t h e c l a i m compensable, we agree t h a t t h e d e n i a l was n o t u n r e a 
s o n a b l e . On r e v i e w , c l a i m a n t g i v e s no r e a s o n i n g t o s u p p o r t h er a s s e r t i o n t h a t 
t h e d e n i a l was u n r e a s o n a b l e . 

The s t a n d a r d f o r d e t e r m i n i n g an unreasonable d e n i a l i s whether t h e c a r r i e r 
has a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . Unreasonableness and " l e g i t i m a t e 
d o u b t " a r e t o be c o n s i d e r e d i n t h e l i g h t o f a l l t h e e v i d e n c e a v a i l a b l e a t t h e 
t i m e o f t h e d e n i a l . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588 ( 1 9 8 8 ) , 
c i t i n g N o r g a r d v. Rawlinsons, 30 Or App 999, 1003 ( 1 9 7 7 ) ; see a l s o C a r o l J. 
Knapp, 41 Van N a t t a 851, 854 (19 8 9 ) . 

M e d i c a l r e c o r d s a v a i l a b l e a t t h e t i m e o f t h e d e n i a l show t h a t c l a i m a n t was 
r e c e i v i n g c h i r o p r a c t i c t r e a t m e n t t o her neck, mid-and upper back p r i o r t o t h e 
i n j u r y . On t h i s b a s i s , g i v e n t h e 1990 amendments t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , we 
f i n d t h a t t h e i n s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . A c c o r d i n g l y , 
we f i n d t h a t t h e d e n i a l was n o t unreasonable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 23, 1990 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The i n s u r e r ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o i t f o r 
p r o c e s s i n g a c c o r d i n g t o law. The remainder o f t h e o r d e r i s a f f i r m e d . For s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s 
c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $2,000, p a y a b l e by t h e i n s u r e r . 

November 7, 1991 C i t e as 43 Van N a t t a 2484 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PEGGY L. PROCTOR, Claimant 

WCB Case No. 90-17092 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M c W i l l i a m s ' o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s u r i n a r y i n c o n t i n e n c e and 
h y p o t h y r o i d i s m c o n d i t i o n s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 
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We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

C i t i n g amended ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , t h e Referee c o n c l u d e d t h a t c l a i m a n t 
had f a i l e d t o p r o v e t h a t t h e work i n j u r y and t h e accepted m e n t a l c o n d i t i o n were 
t h e m a j o r c o n t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n s o f u r i n a r y i n c o n t i 
nence and h y p o t h y r o i d i s m . We agree. 

Subsequent t o t h e Referee's o r d e r , we i s s u e d J u l i e K. G a s p e r i n o , 43 Van 
N a t t a 1151 ( 1 9 9 1 ) , i n w h i c h we c o n s t r u e d t h e phrase " c o n s e q u e n t i a l c o n d i t i o n " t o 
i n c l u d e o n l y problems t h a t a r i s e from c o n d i t i o n s p r e v i o u s l y deemed compensable, 
i . e . " s e c o n d a r i l y c o n s e q u e n t i a l c o n d i t i o n s , " as opposed t o c o n d i t i o n s t h a t a r i s e 
d i r e c t l y f r o m t h e i n j u r i o u s e v e n t , i . e . " p r i m a r i l y c o n s e q u e n t i a l c o n d i t i o n s . " 
A c c o r d i n g l y , we h e l d t h a t t h e 1990 amendments t o t h e d e f i n i t i o n o f compensable 
i n j u r y d i d n o t a f f e c t t h e s t a n d a r d o f c o m p e n s a b i l i t y f o r c o n d i t i o n s i n t r i n s i 
c a l l y r e l a t e d t o t h e u n d e r l y i n g compensable e v e n t . 

Here, c l a i m a n t contends t h a t a n t i d e p r e s s a n t s caused her u r i n a r y i n c o n t i 
nence and h y p o t h y r o i d i s m c o n d i t i o n s . Those a n t i d e p r e s s a n t s were p r e s c r i b e d f o r 
h e r m e n t a l c o n d i t i o n w h i c h was accepted i n 1988 as a consequence o f t h e 1983 
work i n j u r y . We do n o t f i n d t h e p r e s c r i b e d a n t i d e p r e s s a n t s t o be i n t r i n s i c a l l y 
r e l a t e d t o t h e work i n j u r y . T h e r e f o r e , any c o n d i t i o n caused by t h e a n t i d e p r e s 
s a n t s w o uld be a " s e c o n d a r i l y c o n s e q u e n t i a l c o n d i t i o n " and must be e s t a b l i s h e d 
by t h e m a j or c o n t r i b u t i n g cause s t a n d a r d . We agree w i t h t h e R e f e r e e t h a t 
c l a i m a n t has f a i l e d t o meet t h a t s t a n d a r d . 

C l a i m a n t a l s o argues t h a t t h e d i a g n o s t i c t e s t s w h i c h i d e n t i f i e d her 
u r i n a r y i n c o n t i n e n c e and h y p o t h y r o i d i s m c o n d i t i o n s s h o u l d be f o u n d compensable, 
even i f t h e Board f i n d s t h e a c t u a l c o n d i t i o n s n o t compensable. 

ORS 656.245 extends t o payment f o r d i a g n o s t i c p r o c e d u r e s p e r f o r m e d as a 
r e s u l t o f an i n d u s t r i a l i n j u r y even when t h e pr o c e d u r e s u l t i m a t e l y r e v e a l t h a t 
c l a i m a n t ' s c o n d i t i o n i s n o t compensable. Brooks v. D & R Timber, 55 Or App 688 
( 1 9 8 2 ) ; M y r t l e L. Thomas, 35 Van N a t t a 1093 ( 1 9 8 3 ) . An i n s u r e r must pay f o r 
d i a g n o s t i c t e s t i n g w h i c h i s r e a s o n a b l e and necessary t o d e t e r m i n e a c a u s a l r e l a 
t i o n s h i p , i f any, between a compensable c o n d i t i o n and a d i s e a s e p r o c e s s . 
Kenneth M. Simons, 41 Van N a t t a 378, recon 41 Van N a t t a 646 ( 1 9 8 9 ) ; C l i f f o r d D. 
Howerton, 38 Van N a t t a 1425 ( 1 9 8 6 ) . 

However, c l a i m a n t has f a i l e d t o c a r r y her burden t o e s t a b l i s h what, i f 
any, d i a g n o s t i c t e s t s f o r t h e u r i n a r y and h y p o t h y r o i d i s m c o n d i t i o n s were reason
a b l e and necessary t o d e t e r m i n e any c a u s a l r e l a t i o n s h i p between t h o s e c o n d i t i o n s 
and c l a i m a n t ' s t r e a t m e n t f o r her compensable p s y c h i a t r i c c o n d i t i o n . T h e r e f o r e , 
any d i a g n o s t i c s e r v i c e s r e g a r d i n g t h e u r i n a r y and h y p o t h y r o i d i s m c o n d i t i o n s are 
n o t compensable m e d i c a l s e r v i c e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 6, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
GREGORY A. WEIGEL, Claimant 

WCB Case No. 91-09058 
ORDER DENYING MOTION TO DISMISS 

G a t t i , e t a l . , C l aimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

The i n s u r e r has moved f o r d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r r e v i e w on 
t h e g r o u n d t h a t t h e r e q u e s t does n o t c o n t a i n a sta t e m e n t o f t h e rea s o n r e v i e w i s 
r e q u e s t e d . I n t h e a l t e r n a t i v e , t h e i n s u r e r seeks acknowledgment o f i t s c r o s s -
r e q u e s t f o r r e v i e w . We deny t h e m o t i o n t o d i s m i s s and acknowledge t h e c r o s s -
r e q u e s t f o r r e v i e w . 

FINDINGS OF FACT 

The R e f e r e e ' s O p i n i o n and Order i s s u e d October 9, 1991. On October 28, 
1991, c l a i m a n t m a i l e d a r e q u e s t f o r Board r e v i e w o f t h e Referee's O p i n i o n and 
Order. The r e q u e s t i n c l u d e d a c e r t i f i c a t e o f p e r s o n a l s e r v i c e upon t h e em
p l o y e r , t h e i n s u r e r and i t s c o u n s e l . I n h i s r e q u e s t , c l a i m a n t s t a t e d t h a t he 
was r e q u e s t i n g Board r e v i e w o f t h e Referee's October 9, 1991 O p i n i o n and Order. 

On October 30, 1991, t h e Board r e c e i v e d t h e i n s u r e r ' s m o t i o n t o d i s m i s s 
c l a i m a n t ' s r e q u e s t f o r r e v i e w . I n t h e event t h a t t h e m o t i o n was d e n i e d , t h e i n 
s u r e r " c o n d i t i o n a l l y " f i l e d a c r o s s - r e q u e s t f o r r e v i e w . On October 30, 1991, 
t h e Board m a i l e d a computer-generated l e t t e r t o t h e p a r t i e s a c k n o w l e d g i n g 
c l a i m a n t ' s r e q u e s t f o r r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on wh i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s s h a l l be m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g 
b e f o r e t h e R e f e r e e . ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t 
f o r r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . 
A r g o naut I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

Here, t h e i n s u r e r contends t h a t c l a i m a n t ' s r e q u e s t s h o u l d be d i s m i s s e d be
cause t h e r e q u e s t does n o t c o n t a i n any statement o f t h e reason r e v i e w i s 
r e q u e s t e d . I n a s s e r t i n g i t s argument, t h e i n s u r e r r e l i e s upon t h a t p o r t i o n o f 
OAR 43 8 - 1 1 - 0 0 5 ( 3 ) , w h i c h p r o v i d e s t h a t t h e r e q u e s t f o r Board r e v i e w " s h o u l d con
t a i n a b r i e f s t a t e m e n t o f t h e reasons r e v i e w i s r e q u e s t e d . " We d i s a g r e e w i t h 
t h e i n s u r e r ' s c o n t e n t i o n . 

We have p r e v i o u s l y h e l d t h a t , c o n s i d e r i n g t h e c l e a r d i r e c t i v e o f ORS 
656.295, we a r e n o t a u t h o r i z e d t o l i m i t our j u r i s d i c t i o n t o l e s s t h a n t h a t p r o 
v i d e d by t h e s t a t u t e . K i m b e r l v L. Murphy, 41 Van N a t t a 847 ( 1 9 8 9 ) . Conse
q u e n t l y , we have c o n c l u d e d t h a t t h e a f o r e m e n t i o n e d p o r t i o n o f OAR 438-11-005(3) 
i s n o t j u r i s d i c t i o n a l . I d . I n s t e a d , we have reasoned t h a t i t i s implemented as 
an i n f o r m a t i o n a l a i d , d e s i g n e d t o a s s i s t t h e p a r t i e s and t h e Board i n i d e n t i f y 
i n g t h e s p e c i f i c case and t h e m a t t e r s a t i s s u e . I d . 

Inasmuch as c l a i m a n t ' s r e q u e s t f o r r e v i e w o f t h e Referee's o r d e r has been 
s u b m i t t e d w i t h i n 30 days f r o m t h e issuance o f t h e o r d e r , and s i n c e c o p i e s o f t h e 
r e q u e s t have been s i m i l a r l y t i m e l y p r o v i d e d t o t h e o t h e r p a r t i e s , we c o n c l u d e 
t h a t we have j u r i s d i c t i o n t o c o n s i d e r t h i s case. See ORS 6 5 6 . 2 8 9 ( 3 ) ; 
6 5 6 . 2 9 5 ( 1 ) , ( 2 ) . A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r 
Board r e v i e w i s d e n i e d . 
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F i n a l l y , by t h i s o r d e r , t h e i n s u r e r ' s c r o s s - r e q u e s t f o r r e v i e w o f t h e Ref
e r e e ' s o r d e r i s acknowledged. A h e a r i n g t r a n s c r i p t has been o r d e r e d . Upon i t s 
r e c e i p t , c o p i e s w i l l be d i s t r i b u t e d t o t h e p a r t i e s and a b r i e f i n g s c h e d u l e im
plem e n t e d . T h e r e a f t e r , t h i s m a t t e r w i l l be docketed f o r r e v i e w . 

I T IS SO ORDERED. 

November 8, 1991 C i t e as 43 Van N a t t a 2487 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JUDY J . MCPHERSON, Claimant 

WCB Case No. 90-16094 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Mongrain's o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s r i g h t s h o u l d e r i n j u r y c l a i m . On r e 
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

As t h e Referee c o r r e c t l y s t a t e d , i n o r d e r f o r a c l a i m a n t t o prov e t h a t her 
i n j u r y c l a i m i s compensable, she must show t h a t t h e c l a i m " i s e s t a b l i s h e d by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s [ . ] " ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . A 
c l a i m a n t may s a t i s f y t h i s s t a t u t o r y r e q u i r e m e n t i f she o f f e r s e v i d e n c e t h a t a 
p h y s i c i a n has examined her and dete r m i n e d t h a t she s u f f e r s f r o m a d i s a b i l i t y o r 
a p h y s i c a l c o n d i t i o n t h a t r e q u i r e s m e d i c a l s e r v i c e s . Suzanne R o b e r t s o n , 43 Van 
N a t t a 1505 ( 1 9 9 1 ) . That d e t e r m i n a t i o n need not be based s o l e l y on p u r e l y o b j e c 
t i v e f a c t o r s , such as an x - r a y t h a t v e r i f i e s t h e e x i s t e n c e o f a f r a c t u r e . I n 
s t e a d , we have c o n s t r u e d t h e " o b j e c t i v e f i n d i n g s " r e q u i r e m e n t t o be s a t i s f i e d i f 
t h e p h y s i c i a n ' s e v a l u a t i o n o f t h e p h y s i c a l c o n d i t i o n i s based o n l y on t h e 
w o r k e r ' s d e s c r i p t i o n o f t h e p a i n t h a t she i s e x p e r i e n c i n g . I d . The r e p o r t , 
however, cannot m e r e l y r e c i t e t h e c l a i m a n t ' s c o m p l a i n t s o f p a i n , b u t r a t h e r must 
i n d i c a t e t h a t t h e c l a i m a n t does, i n f a c t , e x p e r i e n c e symptoms. I d . 

I n t h i s case, c l a i m a n t r e l i e s on a m e d i c a l r e p o r t s u b m i t t e d by Dr. Brown, 
c l a i m a n t ' s f i r s t t r e a t i n g p h y s i c i a n , as p r o o f o f "medical e v i d e n c e s u p p o r t e d by 
o b j e c t i v e f i n d i n g s . " I n t h a t r e p o r t , Dr. Brown diagnoses c l a i m a n t as s u f f e r i n g 
f r o m a c u t e r o t a t o r c u f f t e n d o n i t i s . Dr. Brown a l s o p u t c l a i m a n t ' s arm i n a 
s l i n g and p r e s c r i b e d m e d i c a t i o n . 

Dr. Brown's r e p o r t , s t a n d i n g a l o n e , may c o n s t i t u t e s u f f i c i e n t m e d i c a l e v i 
dence s u p p o r t e d by o b j e c t i v e f i n d i n g s t o c a r r y c l a i m a n t ' s burden o f p r o o f . We 
co n c l u d e , however, t h a t i t i s overcome by c o n t r a r y e v i d e n c e , i n c l u d i n g t h e r e 
p o r t by t h e O r t h o p a e d i c C o n s u l t a n t s . That r e p o r t , a l t h o u g h n o t i n g a " r a t h e r 
d i f f u s e t e n d e r n e s s " and reduced m o t i o n i n c l a i m a n t ' s s h o u l d e r , i n d i c a t e d t h a t 
s h o u l d e r m o t i o n i n c r e a s e d when she was d i s t r a c t e d and foun d t h a t c l a i m a n t had 
" s t r o n g e l e m e n t s o f embe l l i s h m e n t and f u n c t i o n a l components" d u r i n g t h e examina
t i o n . (Ex. 1 4 ) . S i g n i f i c a n t l y , b o t h Dr. Brown and Dr. P e t e r s o n , c l a i m a n t ' s 
p r e s e n t t r e a t i n g p h y s i c i a n , agreed w i t h t h e r e p o r t . F u r t h e r m o r e , r e s u l t s from 
an a r t h r o g r a m and CT scan were normal. I n s h o r t , v i e w i n g a l l t h e e v i d e n c e 
t o g e t h e r , we ar e n o t persuaded t h a t c l a i m a n t ' s r i g h t s h o u l d e r i n j u r y c l a i m " i s 
e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s , " as r e q u i r e d by 
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ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . We co n c l u d e t h a t c l a i m a n t f a i l e d t o prov e t h a t she s u s t a i n e d 
a compensable i n j u r y t o her s h o u l d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 6, 1991 i s a f f i r m e d . 

November 8, 1991 C i t e as 43 Van N a t t a 2488 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH RETTIG, C l a i m a n t 
WCB Case No. 90-19577 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 

James Dodge ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r l e a d 
p o i s o n i n g ; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's 
a l l e g e d l y u n r e a s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e compens
a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o e s t a b l i s h by a preponderance 
o f e v i d e n c e t h a t he has a compensable o c c u p a t i o n a l d i s e a s e . We adopt h i s con
c l u s i o n s and add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t contends t h a t t h e Referee e r r e d by c o n c l u d i n g t h a t h i s l e a d 
p o i s o n i n g c l a i m was n o t compensable on t h e grounds t h a t no t r e a t m e n t was p r e 
s c r i b e d and c l a i m a n t was never d i s a b l e d as a r e s u l t o f h i s work f o r t h e em
p l o y e r . C l a i m a n t argues t h a t he underwent d i a g n o s t i c t e s t i n g t o d e t e r m i n e t h e 
l e v e l o f l e a d w i t h i n h i s b l o o d . Claimant contends t h a t , i f d i a g n o s t i c s e r v i c e s 
were p e r f o r m e d , i t i s n o t r e l e v a n t whether he r e c e i v e d m e d i c a l s e r v i c e s o r was 
d i s a b l e d f r o m work. See W i l l i a m E. W i l l i n q h a m , 40 Van N a t t a 1925 ( 1 9 8 8 ) . 

We do n o t agree w i t h c l a i m a n t ' s i n t e r p r e t a t i o n o f t h e R e f e r e e ' s d e c i s i o n . 
A l t h o u g h t h e R e f e r e e fo u n d t h a t no t r e a t m e n t had been p r e s c r i b e d f o r c l a i m a n t 
and t h e r e was no d i s a b i l i t y , h i s c o n c l u s i o n was based upon t h e r a t i o n a l e t h a t 
c l a i m a n t had n o t p r o v e n t h a t he s u f f e r s from o c c u p a t i o n - r e l a t e d l e a d p o i s o n i n g . 

I n F i n c h v. S t a y t o n Canning Co., 93 Or App 168 ( 1 9 8 8 ) , t h e c o u r t h e l d t h a t 
i t was e r r o r f o r t h e Board t o u p h o l d t h e employer's d e n i a l o f a c l a i m a n t ' s o c c u 
p a t i o n a l d i s e a s e c l a i m on t h e grounds t h a t c l a i m a n t had n o t y e t l o s t t i m e f r o m 
work o r r e q u i r e d m e d i c a l t r e a t m e n t o t h e r t h a n d i a g n o s t i c s e r v i c e s . The c o u r t 
c o n c l u d e d t h a t , because t h e Board found m e d i c a l e v i d e n c e t o s u p p o r t c o m p e n s a b i l 
i t y o f c l a i m a n t ' s c a r p a l t u n n e l syndrome, i t f o l l o w e d t h a t d i a g n o s t i c m e d i c a l 
s e r v i c e s p e r f o r m e d t o d e t e r m i n e what was wrong w i t h c l a i m a n t were a l s o compens
a b l e , even t h o u g h no t r e a t m e n t was r e q u i r e d . F i n c h , supra. 
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I n t h e p r e s e n t case, t h e Referee no t e d t h a t Dr. Bayer fo u n d no e v i d e n c e o f 
l e a d p o i s o n i n g o r nerve damage. The Referee a l s o c o n c l u d e d t h a t t h e p e r s u a s i v e 
m e d i c a l e v i d e n c e e s t a b l i s h e d t h a t , i f c l a i m a n t d i d have ne r v e damage, i t was 
p o t e n t i a l l y due t o f a c t o r s which were not w o r k - r e l a t e d . A c c o r d i n g l y , t h e Ref
e r e e f o u n d t h a t c l a i m a n t had n o t e s t a b l i s h e d a compensable o c c u p a t i o n a l d i s e a s e . 
We agree w i t h t h e Referee t h a t c l a i m a n t has n o t e s t a b l i s h e d by a preponderance 
o f t h e e v i d e n c e t h a t he has a compensable o c c u p a t i o n a l d i s e a s e . 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we r e l y on t h o s e m e d i c a l 
o p i n i o n s w h i c h a r e b o t h w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . Somers 
v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . 

For t h e f o l l o w i n g reasons, we agree w i t h t h e Referee t h a t Dr. Bayer's 
o p i n i o n i s more p e r s u a s i v e . I n June 1990, s i x months a f t e r c l a i m a n t ' s l a s t ex
p o s u r e a t SAIF's i n s u r e d . Dr. Morton, M.D., i n i t i a l l y examined c l a i m a n t and 
d i a g n o s e d o c c u p a t i o n a l l e a d p o i s o n i n g , symptoms o f p e r i p h e r a l n e u r o p a t h y due t o 
l e a d , b o r d e r l i n e symptoms o f c o g n i t i v e impairment, p e r s i s t e n t symptoms c o m p a t i 
b l e w i t h e a r l y asthma and p o s t - t r a u m a t i c l e f t hand l i m i t a t i o n . However, a June 
6, 1990 b l o o d t e s t i n d i c a t e d t h a t c l a i m a n t ' s b l o o d l e a d l e v e l was n o r m a l . A 
n e r v e c o n d u c t i o n s t u d y p e r f o r m e d June 11, 1990 was a l s o n o r m a l . F i n a l l y , a 
pulmonary f u n c t i o n r e p o r t d a t e d June 13, 1990 found t h a t c l a i m a n t ' s l u n g s were 
n o r m a l . 

Dr. M o r t on acknowledged t h a t c l a i m a n t ' s b l o o d l e a d l e v e l was normal i n 
June 1990. However, he o p i n e d t h a t , because c l a i m a n t ' s l e v e l was a t 30 i n May 
1990 ( w i t h 25 u g / d l i n d i c a t i n g e x c e s s i v e a b s o r p t i o n o f l e a d ) , h i s b l o o d l e a d 
l e v e l s e v e r a l months e a r l i e r must have been a t l e a s t t w i c e as h i g h . 

Dr. Bayer, M.D., a t o x i c o l o g i s t , d i d n o t agree t h a t c l a i m a n t ' s b l o o d l e a d 
l e v e l had e v e r been abnormal and he r e p o r t e d t h a t l e a d l e v e l s l e s s t h a n 40 
mcg/dl were c o n s i d e r e d normal i n a d u l t w o r k e r s . Dr. Bayer a l s o d i d n o t agree 
w i t h Dr. M o r t on t h a t c l a i m a n t ' s f a l l i n b l o o d l e a d must have been preceded by 
b l o o d l e a d l e v e l s a t l e a s t t w i c e as h i g h as 30, s e v e r a l months e a r l i e r . Dr. 
Bayer e x p l a i n e d t h a t t h e e x c r e t i o n o f l e a d was n o t e a s i l y p r e d i c t a b l e , as v a r i 
a b l e s such as c o n c e n t r a t i o n , d u r a t i o n o f exposure and p r i o r a b s o r p t i o n o f l e a d 
must be c o n s i d e r e d . 

F i n a l l y , Dr. Bayer r e p o r t e d t h a t , i n t h e t h r e e months p r e c e d i n g t h e May 
1990 b l o o d t e s t , c l a i m a n t had worked a t an a u t o body shop w h i c h c o u l d have ex
posed him t o l e a d e d g a s o l i n e fumes as w e l l as fumes f r o m t h e h e a t i n g o f m e t a l s . 
Dr. Bayer a l s o n o t e d t h a t , a l t h o u g h c l a i m a n t complained o f symptoms o f c h e s t 
c o n g e s t i o n , headaches and numbness and t i n g l i n g i n h i s hands d u r i n g h i s work 
w i t h t h e employer, c l a i m a n t ' s substance abuse c o u l d have c o n t r i b u t e d t o h i s 
symptoms. 

We a r e persuaded by t h e complete and w e l l - r e a s o n e d o p i n i o n o f Dr. Bayer. 
I n a d d i t i o n , we do n o t f i n d t h a t Dr. Morton's o p i n i o n addresses t h e p o s s i b l e 
c o n t r i b u t i o n s t o c l a i m a n t ' s symptoms by t h e subsequent employment o r substance 
abuse. We a r e a l s o persuaded by Dr. Bayer's o p i n i o n t h a t , because such v a r i 
a b l e s a f f e c t t h e b l o o d l e a d l e v e l , i t cannot be p r e d i c t e d w i t h c e r t a i n t y t h a t 
c l a i m a n t ' s p r i o r b l o o d l e v e l was a b n o r m a l l y h i g h d u r i n g h i s t h r e e months o f work 
f o r t h e employer. 

Because we have concluded t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h an occupa
t i o n a l d i s e a s e , we a l s o conclude t h a t t h e d i a g n o s t i c t e s t i n g w h i c h c l a i m a n t has 
undergone i s n o t compensable. A c c o r d i n g l y , we a f f i r m t h e R eferee on t h e i s s u e 
o f c o m p e n s a b i l i t y . 
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P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e Referee's c o n c l u s i o n s on t h i s i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 18, 1991 i s a f f i r m e d . 

November 8, 1991 C i t e as 43 Van N a t t a 2490 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
E L S I E D. RIOS, Claimant 
WCB Case No. 90-07612 

ORDER ON REVIEW 
Cr a i n e & Love, Claimant A t t o r n e y s 

C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r t h a t g r a n t e d 
c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order awarded 21 
p e r c e n t (67.2 degrees) unscheduled permanent d i s a b i l i t y f o r her r h e u m a t o i d 
a r t h r i t i s c o n d i t i o n . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y , up 
t o and i n c l u d i n g permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " O p i n i o n and Con c l u s i o n s o f Law," w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

On r e v i e w , SAIF contends t h a t t h e Referee s h o u l d n o t have r a t e d c l a i m a n t ' s 
i m p a i r m e n t a t h e a r i n g , as she was not m e d i c a l l y s t a t i o n a r y a t t h e t i m e . We d i s 
agree. 

An i n j u r e d w o r k e r i s c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no f u r t h e r mate
r i a l improvement o f t h e compensable c o n d i t i o n would r e a s o n a b l y be e x p e c t e d f r o m 
m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . ORS 656.005(17). Here, Dr. Kappes 
t e s t i f i e d t h a t he d i d n o t t h i n k t h a t c l a i m a n t ' s c o n d i t i o n was " s t a t i c , " o r 
" s t a t i o n a r y " a t t h e t i m e o f h i s September 1990 e x a m i n a t i o n . However, Dr. Kappes 
a l s o t e s t i f i e d t h a t t h e drugs c l a i m a n t was t a k i n g were n o t a c u r e , and once she 
stop p e d t a k i n g them, t h e e f f e c t i v e n e s s would wear o f f . He was u n a b l e t o s t a t e 
w i t h any p r o b a b i l i t y whether c l a i m a n t would improve o r worsen i n t h e e x p e r i m e n 
t a l program. 

F i n a l l y , Dr. Kappes b e l i e v e d t h a t , over t i m e , c l a i m a n t w o uld c o n t i n u e t o 
e x p e r i e n c e f l a r e - u p s o f her a r t h r i t i s c o n d i t i o n , and based upon t h e f a c t t h a t he 
had t r e a t e d h er f o r s e v e r a l y e a r s and r e a l i z i n g t h a t she was i n a r e l a p s e , Dr. 
Kappes was u n c e r t a i n when c l a i m a n t would ever be s t a b l e enough t o r e t u r n t o 
work. Dr. Kappes a l s o f e l t t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was a permanent 
one. 

We c o n c l u d e t h a t Dr. Kappes' t e s t i m o n y , when t a k e n as a whole, i n d i c a t e s 
t h a t no f u r t h e r m a t e r i a l improvement o f c l a i m a n t ' s r h e u m a t o i d a r t h r i t i s c o n d i 
t i o n w o u l d r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . 
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A c c o r d i n g l y , we agree t h a t t h e Referee p r o p e r l y r a t e d c l a i m a n t ' s i m p a i r m e n t a t 
t h e t i m e o f h e a r i n g . 

SAIF a l s o contends t h a t t h e r e are j o b s c l a i m a n t i s c a p a b l e o f p e r f o r m i n g . 
SAIF argues t h a t v o c a t i o n a l e x p e r t s Lageman and Moses r e p o r t e d t h a t c l a i m a n t 
c o u l d work as an i n t e r p r e t e r because t h e j o b c o u l d be s t r u c t u r e d t o her m e d i c a l 
l i m i t a t i o n s . Mr. Moses a l s o t e s t i f i e d t h a t c l a i m a n t c o u l d r e t u r n t o p a s t em
p l o y m e n t , as l o n g as she had an u n d e r s t a n d i n g employer who would p e r m i t her t o 
t a k e t i m e o f f f o r f l a r e - u p s o f her c o n d i t i o n . 

We c o n c l u d e t h a t t h e f a c t t h a t a s y m p a t h e t i c employer m i g h t h i r e c l a i m a n t 
does n o t e s t a b l i s h t h a t she i s c u r r e n t l y employable o r a b l e t o s e l l her s e r v i c e s 
on a r e g u l a r b a s i s i n a c o m p e t i t i v e l a b o r market. See H a r r i s v. SAIF, 292 Or 
683, 695 ( 1 9 8 2 ) . We a l s o conclude t h a t c l a i m a n t ' s room and b o a r d p l u s a $30 per 
month s t i p e n d i s n o t r e g u l a r g a i n f u l employment, as c l a i m a n t and F a t h e r Albano 
t e s t i f i e d t h a t she worked o n l y when she was capable o f d o i n g so, and even i f 
c l a i m a n t c o u l d n o t c a r e f o r h e r s e l f , t h e S o c i e t y would t a k e c a r e o f h e r . 

F i n a l l y , SAIF contends t h a t c l a i m a n t has n o t shown t h a t she i s m o t i v a t e d 
t o seek employment. We d i s a g r e e . 

The r e c o r d shows t h a t c l a i m a n t was f o r c e d t o l e a v e s e v e r a l j o b s because o f 
h e r m e d i c a l c o n d i t i o n . Claimant a l s o a t t e m p t e d t o r e t r a i n h e r s e l f t h r o u g h a 
d a t a e n t r y program. Claimant has c o n t a c t e d s e v e r a l l e g a l o r g a n i z a t i o n s t o o f f e r 
h e r s e r v i c e s as an i n t e r p r e t e r b u t she has n o t been a b l e t o o b t a i n work. 
F i n a l l y , c l a i m a n t has worked f o r t h e S o c i e t y t e a c h i n g c h i l d r e n ' s c l a s s e s and 
v i s i t i n g f a r m w o r k e r s when her c o n d i t i o n a l l o w s . C l a i m a n t a l s o t e s t i f i e d t h a t 
she was w i l l i n g t o work. Under t h e c i r c u m s t a n c e s , we agree w i t h t h e Referee 
t h a t , b u t f o r her compensable c o n d i t i o n , c l a i m a n t would have been w i l l i n g t o 
seek r e g u l a r g a i n f u l employment. 

Because SAIF r e q u e s t e d r e v i e w and we have a f f i r m e d t h e R eferee on t h e 
i s s u e o f permanent t o t a l d i s a b i l i t y , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an 
assessed f e e . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and 
a p p l y i n g them t o t h i s case, we f i n d t h a t $2,000 i s a r e a s o n a b l e assessed a t t o r 
ney f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s c o n c e r n i n g t h e i s s u e o f permanent 
t o t a l d i s a b i l i t y . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d January 9, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $2,000, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT P. ROTH, Claimant 
WCB Case No. 90-07949 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r t h a t : 
(1) g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a p r i o r D e t e r m i n a t i o n 
Order had awarded him 22 p e r c e n t (70.4 degrees) unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r h i s c e r v i c a l and p s y c h o l o g i c a l c o n d i t i o n s ; (2) d e c l i n e d t o a u t h o 
r i z e an o f f s e t f o r permanent d i s a b i l i t y payments made p r i o r t o October 1 , 1990; 
and (3) d i r e c t e d t h e employer t o o f f s e t i t s overpayment o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s p a i d subsequent t o October 1, 1990, a g a i n s t 25 p e r c e n t o f each perma
nent t o t a l d i s a b i l i t y payment due. On r e v i e w , t h e i s s u e s a r e permanent t o t a l 
d i s a b i l i t y , o f f s e t , and pe r c e n t a g e o f o f f s e t . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

C l a i m a n t was 63 y e a r s o l d a t t h e t i m e o f h e a r i n g . He has a GED and one-
h a l f y e a r o f c o l l e g e . C l a i m a n t ' s work e x p e r i e n c e i n c l u d e s j o b s i n t h e f i e l d s o f 
a u t o m o t i v e equipment and s c i e n t i f i c i n s t r u m e n t t e c h n o l o g y , b u s i n e s s machine r e 
p a i r , b u i l d i n g maintenance and p l a n t e n g i n e e r i n g , and l o c k s m i t h . 

C l a i m a n t s u s t a i n e d a compensable i n j u r y on October 30, 1984, when he r e 
c e i v e d an e l e c t r i c shock w h i l e w o r k i n g on w i r i n g . A June 10, 1988 D e t e r m i n a t i o n 
Order awarded c l a i m a n t 20 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
h i s c h r o n i c c e r v i c a l s t r a i n and o c c i p i t a l headaches w h i c h r e s u l t e d f r o m t h e 
i n j u r y . 

On March 27, 1987, c l a i m a n t e x h i b i t e d t h r e a t e n i n g b e h a v i o r and was subse
q u e n t l y a d m i t t e d t o a h o s p i t a l . He began t o t r e a t w i t h Dr. H a r r i s o n , M.D., a 
p s y c h i a t r i s t . C l a i m a n t was r e a d m i t t e d t o t h e h o s p i t a l i n May 1987, a t w h i c h 
t i m e h i s m e n t a l c o n d i t i o n was diagnosed as b i p o l a r d i s o r d e r . 

The employer's d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was s e t a s i d e 
by a J a n u a r y 13, 1989 O p i n i o n and Order. A May 14, 1990 Order on Review 
a f f i r m e d t h e R e f e r e e ' s o r d e r and t h e employer d i d n o t a p p e a l . 

C l a i m a n t i s l i m i t e d t o se d e n t a r y work w i t h r e s t r i c t i o n s on c r o u c h i n g , 
k n e e l i n g , c a r r y i n g o r r e g u l a r l i f t i n g . He has n o t r e t u r n e d t o work. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t i s i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . 

E f f o r t s t o o b t a i n work would be f u t i l e . 

But f o r t h e compensable i n j u r y , c l a i m a n t would be w i l l i n g t o seek r e g u l a r 
g a i n f u l employment. 

CONCLUSIONS OF LAW AND OPINION 
Permanent t o t a l d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was per m a n e n t l y t o t a l l y d i s a b l e d . We 
agree. 
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I n o r d e r t o p r o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must p r o v e t h a t he i s permanently i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m 
i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . Permanent 
t o t a l d i s a b i l i t y may r e s u l t from l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y , when com
b i n e d w i t h nonmedical c o n d i t i o n s , i n c l u d i n g "age, t r a i n i n g , a p t i t u d e , a d a p t a b i l 
i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l as t h e 
c o n d i t i o n o f t h e l a b o r market." W i l s o n v. Weyerhaeuser, 30 Or App 403, 409 
(1977) . 

Unless c l a i m a n t ' s p h y s i c a l i n c a p a c i t y , i n c o n j u n c t i o n w i t h h i s nonmedical 
d i s a b i l i t i e s , r e n d e r s a work search f u t i l e , he must a l s o e s t a b l i s h t h a t he has 
made r e a s o n a b l e e f f o r t s t o o b t a i n r e g u l a r g a i n f u l employment. ORS 6 5 6 . 2 0 6 ( 3 ) ; 
SAIF v. S c h o l l , 92 Or App 594, 597 (1988). Moreover, even i f a work s e a r c h 
w o u l d be f u t i l e , he must f u r t h e r e s t a b l i s h t h a t , b u t f o r t h e compensable i n j u r y , 
he w o u l d have r e t u r n e d t o work. SAIF v. Stephen, 308 Or 4 1 , 47-48 ( 1 9 8 9 ) . 

I n t h e p r e s e n t case, t h e employer argues, i n e f f e c t , t h a t c l a i m a n t ' s psy
c h o l o g i c a l c o n d i t i o n s h o u l d n o t be c o n s i d e r e d i n d e t e r m i n i n g whether c l a i m a n t i s 
p e r m a n e n t l y t o t a l l y d i s a b l e d . The employer contends t h a t c l a i m a n t ' s t r e a t i n g 
p s y c h i a t r i s t , Dr. H a r r i s o n , M.D., does not a t t r i b u t e c l a i m a n t ' s c u r r e n t symptoms 
and d i s a b i l i t y t o t h e October 30, 1984 i n j u r y . The employer a l s o a s s e r t s t h a t 
c l a i m a n t does n o t e x h i b i t t h e symptoms o f a Class 3 p s y c h o s i s , and t h e r e f o r e , 
Dr. H a r r i s o n ' s o p i n i o n i s n o t p e r s u a s i v e . F i n a l l y , t h e employer contends t h a t 
t h e o t h e r p s y c h i a t r i s t s ( Drs. Smith, Turco and S t u r g e s ) who examined c l a i m a n t 
have c o n c l u d e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s a t t r i b u t a b l e t o a p r e 
e x i s t i n g c o n d i t i o n , r a t h e r t h a n t o h i s compensable i n j u r y . 

We c o n c l u d e t h a t , under t h e law o f t h e case, c l a i m a n t has e s t a b l i s h e d a 
compensable p s y c h o l o g i c a l c o n d i t i o n . A p r i o r r e f e r e e r e l i e d upon t h e o p i n i o n o f 
Dr. H a r r i s o n , t h e t r e a t i n g p s y c h i a t r i s t , i n c o n c l u d i n g t h a t c l a i m a n t ' s psycho
l o g i c a l c o n d i t i o n was compensable. A subsequent Order on Review a f f i r m e d t h e 
R e f e r e e ' s o r d e r . The Board agreed t h a t Dr. H a r r i s o n ' s o p i n i o n was p e r s u a s i v e 
and f u r t h e r agreed t h a t Dr. Smith's o p i n i o n t h a t t h e i n j u r y d i d n o t cause o r 
c o n t r i b u t e t o c l a i m a n t ' s c o n d i t i o n s h o u l d be r e j e c t e d . The Board's o r d e r was 
n o t a p p e a l e d . 

We c o n c l u d e t h a t t h e p r e s e n t case i s s i m i l a r t o a c o u r t case i n w h i c h t h e 
c o u r t c o n c l u d e d t h a t , a l t h o u g h a c a r r i e r ' s d o c t o r was e n t i t l e d t o r e i t e r a t e h i s 
o r i g i n a l c o n c l u s i o n t h a t c l a i m a n t ' s c o n d i t i o n was u n r e l a t e d t o her i n j u r y , h i s 
o p i n i o n c o n f l i c t e d w i t h t h e law o f t h e case, which was t h a t permanent d i s a b i l i t y 
r e s u l t e d f r o m t h e i n j u r y . Kuhn v. SAIF, 73 Or App 768, 772 ( 1 9 8 5 ) . I n Kuhn, a 
p r i o r r e f e r e e r e j e c t e d t h e o p i n i o n o f t h e c a r r i e r ' s d o c t o r who r e l a t e d c l a i m 
a n t ' s c o n d i t i o n t o a c o n g e n i t a l a b n o r m a l i t y . The Referee r e l i e d , i n s t e a d , upon 
t h e o p i n i o n o f c l a i m a n t ' s t r e a t i n g d o c t o r . The c a r r i e r d i d n o t r e q u e s t Board 
r e v i e w . A t a subsequent h e a r i n g on t h e i s s u e o f a g g r a v a t i o n , t h e R e f e r e e a g a i n 
r e l i e d upon t h e o p i n i o n o f t h e t r e a t i n g d o c t o r and d i s c o u n t e d t h e o p i n i o n o f t h e 
c a r r i e r ' s d o c t o r , who c o n t i n u e d t o assume t h a t t h e i n j u r y had caused no perma
ne n t d i s a b i l i t y . 

The c o u r t i n Kuhn agreed w i t h t h e Referee and f o u n d t h a t t h e o p i n i o n o f 
t h e c a r r i e r ' s d o c t o r c o n f l i c t e d w i t h t h e law o f t h e case. A c c o r d i n g l y , t h e 
c o u r t c o n c l u d e d t h a t , as a l e g a l m a t t e r , t h e c a r r i e r ' s d o c t o r was wrong and h i s 
o p i n i o n must be d i s c o u n t e d . Kuhn, supra. A l s o see Edgar L. K i n n e t t , 43 Van 
N a t t a 1240 ( 1 9 9 1 ) ; Donna J. W i l s o n , 42 Van N a t t a 1026, 1028 ( 1 9 9 0 ) . 

We c o n c l u d e t h a t , under t h e law o f t h e case, c l a i m a n t ' s p s y c h o l o g i c a l con
d i t i o n i s r e l a t e d t o h i s compensable i n j u r y . Under t h e c i r c u m s t a n c e s , t h e em
p l o y e r may n o t argue t h a t c l a i m a n t ' s c o n d i t i o n i s a t t r i b u t a b l e t o a p r e e x i s t i n g 
d i s o r d e r . Moreover, we do n o t r e l y upon t h e o p i n i o n s o f Drs. S m i t h , Turco and 
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S t u r g e s , whose o p i n i o n s a r e based upon c o n c l u s i o n s c o n t r a r y t o t h e law o f t h e 
case. T h e r e f o r e , i n d e t e r m i n i n g c l a i m a n t ' s permanent d i s a b i l i t y , we t a k e i n t o 
a c c o u n t h i s compensable p s y c h o l o g i c a l c o n d i t i o n . 

I n September 1989, Dr. H a r r i s o n r e i t e r a t e d t h a t c l a i m a n t s u f f e r e d f r o m a 
b i p o l a r d i s o r d e r t h a t had " b o t h manic and d e p r e s s i v e e x p r e s s i o n s . " Dr. H a r r i s o n 
r e p o r t e d t h a t c l a i m a n t ' s manic episodes had responded w e l l t o t r e a t m e n t w i t h 
l i t h i u m , b u t he had n o t had much success i n t r e a t i n g c l a i m a n t ' s c h r o n i c d e p r e s 
s i o n . F i n a l l y , Dr. H a r r i s o n r e p o r t e d t h a t c l a i m a n t was c o m p l e t e l y d i s a b l e d f r o m 
any employment. (Ex. 101). 

I n March 1990, Dr. Olmscheid, c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , r e p o r t e d 
t h a t c l a i m a n t had neck p a i n w h i c h was p r e s e n t most o f t h e t i m e , i n a d d i t i o n t o 
c h r o n i c p a i n i n t h e c e r v i c a l r e g i o n . I n September 1990, Dr. Olmscheid r e p o r t e d 
t h a t c l a i m a n t had f r e q u e n t , almost d a i l y headaches " p r o p o r t i o n a l t o t h e degree 
o f neck p a i n . . . . " Dr. Olmscheid found t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y was 
l i m i t e d t o s e d e n t a r y work w i t h a d d i t i o n a l r e s t r i c t i o n s on c r o u c h i n g , k n e e l i n g o r 
l i f t i n g w i t h any r e g u l a r i t y . A d d i t i o n a l l y , Dr. Olmscheid n o t e d t h a t c l a i m a n t 
a l s o had an "element o f c h r o n i c d e p r e s s i o n which r e q u i r e s o n - g o i n g t r e a t m e n t . " 
(Ex. 110A). 

A t h e a r i n g , Dr. H a r r i s o n t e s t i f i e d t h a t he p r e s c r i b e s numerous m e d i c a t i o n s 
f o r c l a i m a n t ' s p s y c h i a t r i c d i s o r d e r . Dr. H a r r i s o n a l s o t e s t i f i e d t h a t c l a i m a n t 
was d epressed and h i s p s y c h o l o g i c a l c o n d i t i o n a f f e c t e d h i s a b i l i t y t o m a i n t a i n 
s o c i a l r e l a t i o n s h i p s , t o d e a l w i t h t h e p u b l i c , t o c a r r y o u t complex i n s t r u c 
t i o n s , t o c o m p l e t e t a s k s , and t o d e a l w i t h t h e everyday s t r e s s e s o f a work 
e n v i r o n m e n t . F i n a l l y , Dr. H a r r i s o n t e s t i f i e d t h a t c l a i m a n t w o u ld n o t be c a p a b l e 
o f r e g u l a r a t t e n d a n c e a t e i t h e r a p a r t - t i m e o r f u l l - t i m e j o b . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t i s p e r m a n e n t l y i n c a p a c 
i t a t e d f r o m r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , due 
t o h i s 1984 compensable i n j u r y and i t s p s y c h o l o g i c a l sequelae. I n r e a c h i n g t h i s 
c o n c l u s i o n , we r e l y upon t h e o p i n i o n s o f c l a i m a n t ' s t r e a t i n g d o c t o r s , Drs. 
Olmscheid and H a r r i s o n , who have t r e a t e d c l a i m a n t over a f o u r - y e a r p e r i o d . We 
c o n c l u d e t h a t , as c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t and p s y c h i a t r i s t , Drs. 
Olmscheid and H a r r i s o n a r e i n t h e b e s t p o s i t i o n t o comment on t h e e f f e c t o f 
c l a i m a n t ' s p h y s i c a l and m e n t a l impairment. See Givens v. SAIF, 61 Or App 490 
(1983) . 

Assuming arguendo t h a t c l a i m a n t i s n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d 
f r o m a m e d i c a l s t a n d p o i n t , we would n e v e r t h e l e s s c o n c l u d e t h a t he i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d under t h e " o d d - l o t " d o c t r i n e . See W i l s o n v. Weyerhaeuser, 
30 Or App 403 ( 1 9 8 8 ) . C l a i m a n t i s 63 y e a r s o l d and h i s employment h i s t o r y has 
i n v o l v e d work p r i m a r i l y i n t h e f i e l d s o f maintenance, r e p a i r and l o c k s m i t h work. 
Because o f h i s c o n d i t i o n and h i s r e a c t i o n t o m e d i c a t i o n , c l a i m a n t was u n a b l e t o 
c o m p l e t e v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s which began i n J u l y 1987. A t h e a r 
i n g , c l a i m a n t t e s t i f i e d t h a t he was unable t o r e t u r n t o work due t o c h r o n i c 
p a i n . He a l s o a t t e m p t e d t o r e t u r n t o l o c k s m i t h work wh i c h he was u n a b l e t o p e r 
f o r m due t o u n s t e a d i n e s s o f h i s hands. 

F i n a l l y , we a r e persuaded t h a t , b u t f o r h i s compensable i n j u r y , c l a i m a n t 
would be w i l l i n g t o work. Cl a i m a n t a t t e m p t e d t o r e t u r n t o h i s r e g u l a r j o b and 
l o c k s m i t h work. V o c a t i o n a l c o u n s e l o r s n o t e d c l a i m a n t ' s s t a t e m e n t s t h a t he was 
m o t i v a t e d t o r e t u r n t o work. At h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he w o u l d r e 
t u r n t o work i f he c o u l d and he had sent o u t resumes t o employers. 

We c o n c l u d e t h a t t h e o p i n i o n s o f Dr. Olmscheid and Dr. H a r r i s o n , i n a d d i 
t i o n t o c l a i m a n t ' s t e s t i m o n y , e s t a b l i s h t h a t c l a i m a n t i s n o t c a p a b l e o f p e r f o r m 
i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . Under t h e c i r c u m s t a n c e s , 
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c l a i m a n t ' s age, a p t i t u d e and l a c k o f t r a i n i n g , combined w i t h h i s p h y s i c a l and 
p s y c h o l o g i c a l c o n d i t i o n s , r e n d e r him p e r manently t o t a l l y d i s a b l e d under t h e 
" o d d - l o t " d o c t r i n e . 

O f f s e t : permanent p a r t i a l d i s a b i l i t y a g a i n s t permanent t o t a l d i s a b i l i t y 

The R e f e r e e concl u d e d t h a t t h e employer had n o t proven t h a t i t was e n t i 
t l e d t o o f f s e t permanent p a r t i a l d i s a b i l i t y p a i d p u r s u a n t t o t h e A p r i l 1990 
D e t e r m i n a t i o n Order a g a i n s t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award. 

We agree t h a t t h e employer i s n o t e n t i t l e d t o an o f f s e t o f permanent p a r 
t i a l d i s a b i l i t y b e n e f i t s w h i c h were p a i d p r i o r t o t h e e f f e c t i v e d a t e o f t h e p e r 
manent t o t a l d i s a b i l i t y award. See e.g. R i n a l d o F. S i n c l a i r , 42 Van N a t t a 174 
( 1 9 9 0 ) . Moreover, a l t h o u g h c l a i m a n t would n o t be e n t i t l e d t o r e c e i v e s i m u l t a n e 
ous permanent p a r t i a l d i s a b i l i t y payments and permanent t o t a l d i s a b i l i t y pay
ments, see P a c i f i c Motor T r u c k i n g Co. v. Yeager. 64 Or App 28 ( 1 9 8 3 ) , t h e em
p l o y e r has n o t a s s e r t e d t h a t i t i s c o n t i n u i n g t o pay p a r t i a l d i s a b i l i t y payments 
awarded under t h e 1990 D e t e r m i n a t i o n Order. A c c o r d i n g l y , we a f f i r m t h e Referee 
on t h e i s s u e o f o f f s e t o f permanent t o t a l d i s a b i l i t y b e n e f i t s a g a i n s t permanent 
p a r t i a l d i s a b i l i t y b e n e f i t s . 

P e r c e n t a g e o f o f f s e t 

The R e feree concluded t h a t t h e employer c o u l d r e c o v e r i t s overpayment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s by t a k i n g an o f f s e t a g a i n s t 25 p e r c e n t o f each 
permanent t o t a l d i s a b i l i t y payment due t o c l a i m a n t . The employer contends t h a t 
i t s h o u l d be p e r m i t t e d t o an o f f s e t a g a i n s t 100 p e r c e n t o f each permanent t o t a l 
d i s a b i l i t y payment due, u n t i l t h e overpayment has been recouped. We agree. 

We acknowledge c l a i m a n t ' s argument t h a t , i f an o f f s e t i s p e r m i t t e d a g a i n s t 
t h e e n t i r e amount o f t h e i n c r e m e n t a l permanent t o t a l d i s a b i l i t y payment, i t 
c o u l d r e s u l t i n h a r d s h i p t o workers who are p e r m a n e n t l y t o t a l l y d i s a b l e d . How
e v e r , we a r e u n a b l e t o f i n d a u t h o r i t y i n t h e s t a t u t e o r r u l e s p e r t a i n i n g t o o f f 
s e t t h a t w o u l d a l l o w us t o impose a method o f c o l l e c t i o n o f overpayment upon t h e 
employer. Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e employer i s p e r m i t t e d 
t o o f f s e t t h e $2,371.95 overpayment o f temporary d i s a b i l i t y b e n e f i t s a g a i n s t 
c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award, u n t i l t h e overpayment has been r e 
c o v e r e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $1,500, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e 
s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d November 28, 1990, as r e c o n s i d e r e d by t h e Febru
a r y 8, 1991 o r d e r , i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f 
t h e R e f e r e e ' s o r d e r t h a t d i r e c t e d t h e employer t o o f f s e t i t s $2,371.95 over p a y 
ment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s a g a i n s t 25 p e r c e n t o f c l a i m a n t ' s permanent 
t o t a l d i s a b i l i t y payments i s r e v e r s e d . The employer i s a u t h o r i z e d t o o f f s e t t h e 
s t a t e d amount o f t e m p o r a r y d i s a b i l i t y b e n e f i t s a g a i n s t c l a i m a n t ' s permanent 
t o t a l d i s a b i l i t y award. The remainder o f t h e Referee's o r d e r i s a f f i r m e d . For 
s e r v i c e s on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed a t t o r n e y 
f e e o f $1,500, p a y a b l e by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
AUDREY L. YAKES, Claimant 
WCB Case No. 89-01405 

ORDER ON REMAND 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court o f Ap p e a l s . The 
c o u r t has r e v e r s e d o u r p r i o r o r d e r , which r e v e r s e d a Referee's o r d e r t h a t 
awarded a c a r r i e r - p a i d a t t o r n e y f e e when t h e i n s u r e r r e s c i n d e d i t s "de f a c t o " 
d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e c l a i m p r i o r t o h e a r i n g . The c o u r t has r e 
v e r s e d and remanded f o r r e c o n s i d e r a t i o n i n l i g h t o f Jones v. OSCI, 108 Or 
App 230 ( 1 9 9 1 ) . The i n s u r e r has s u b m i t t e d a "Memorandum on Remand" r e i t e r a t i n g 
i t s p r i o r argument t h a t c l a i m a n t d i d n o t appeal from an o r d e r o r d e c i s i o n deny
i n g a c l a i m f o r compensation. 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g supplementa
t i o n . C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r 
c l a i m a n t w i t h o u t a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

I n l i g h t o f o u r f i n d i n g t h a t c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n 
o b t a i n i n g compensation f o r c l a i m a n t t h r o u g h t h e r e s c i s s i o n o f t h e i n s u r e r ' s "de 
f a c t o " d e n i a l p r i o r t o t h e scheduled h e a r i n g , we h o l d t h a t c l a i m a n t i s e n t i t l e d 
t o an i n s u r e r - p a i d a t t o r n e y f e e under r e v i s e d ORS 656.386( 1 ) . Jones v. OSCI, 
sup r a . C o n s e q u e n t l y , as supplemented h e r e i n , we adopt t h a t p o r t i o n o f t h e Ref
ere e ' s " O p i n i o n , " w h i c h concluded t h a t c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e 
f o r t h e s e r v i c e s r e n d e r e d i n t h i s m a t t e r . 

N e v e r t h e l e s s , we m o d i f y t h e Referee's $1,800 a t t o r n e y f e e award. A f t e r 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s s i o n o f t h e 
i n s u r e r ' s "de f a c t o " d e n i a l p r i o r t o h e a r i n g i s $1,200, t o be p a i d by t h e i n 
s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e com
p l e x i t y o f t h e i s s u e , t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by t h e 
r e c o r d and c l a i m a n t ' s a t t o r n e y ' s statement o f s e r v i c e ) , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . On t h i s l a t t e r p o i n t , we not e t h a t we have g e n e r a l l y h e l d 
t h a t r e s u l t s o b t a i n e d i n t h e form o f m e d i c a l s e r v i c e s a r e g e n e r a l l y c o n s i d e r e d 
t o be " r a t h e r modest." Dwiqht E. F i l l m o r e , 40 Van N a t t a 794 ( 1 9 8 8 ) , a f f ' d 98 Or 
App 567 ( 1 9 8 9 ) ; C l i f f o r d D. Howerton. 38 Van N a t t a 1425 ( 1 9 8 6 ) ; P e r r y D. B l o u i n , 
35 Van N a t t a 570 ( 1 9 8 3 ) . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d August 29, 1989 
i s m o d i f i e d . I n l i e u o f t h e Referee's a t t o r n e y f e e award, c l a i m a n t ' s a t t o r n e y 
i s awarded $1,200, t o be p a i d by t h e i n s u r e r . 

I T I S SO ORDERED. 
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In the Matter of the Compensation of 
ROBERT L. BEDWELL, Claimant 

WCB Case No. 89-08167 
ORDER ON REVIEW 

Olson, et a l . , Claimant Attorneys 
John Motley ( S a i f ) , Defense Attorney 

Reviewed by Board Members Tenenbaum and Gunn. 

The SAIF Corporation requests review of Referee Holtan's order t h a t s e t 
a s i d e i t s d e n i a l of claimant's c l a i m for a c u r r e n t low back c o n d i t i o n . On 
review, the i s s u e s are claims processing and aggravation. We r e v e r s e . 

FINDINGS OF FACT 

Sometime p r i o r to 1980, claimant i n j u r e d h i s low back i n a motorcycle 
a c c i d e n t . His back problems r e s o l v e d t h e r e a f t e r , to the extent t h a t he was able 
to perform heavy labor, chop wood and p r a c t i c e m a r t i a l a r t s . 

Claimant began working for the employer i n 1987. His job i n v o l v e d r e p e t i 
t i v e bending and l i f t i n g , but not r e g u l a r heavy l i f t i n g . He began e x p e r i e n c i n g 
low back pain again i n February 1987 and f i l e d a c l a i m a g a i n s t SAIF. SAIF de
n i e d the c l a i m on the grounds t h a t i t did not provide coverage f o r the employer. 
During the next year, claimant experienced numerous e x a c e r b a t i o n s and sought 
treatment from v a r i o u s p h y s i c i a n s . His symptoms inc l u d e d p a r a s p i n a l muscle 
spasms and extreme pain behavior. 

E v e n t u a l l y , SAIF, as p r o c e s s i n g agent f o r the noncomplying enployer, 
agreed t o accept claimant's occupational d i s e a s e c l a i m f o r a low back condition, 
by s t i p u l a t i o n e f f e c t i v e February 12, 1988. SAIF accepted the c l a i m on May 2, 
1988. 

Dr. B l o s s e r diagnosed claimant's c o n d i t i o n as j o i n t d y s f u n c t i o n , noting a 
p a t t e r n of response to symptoms c a l l e d "back spasm syndrome." He d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y , without permanent impairment, on A p r i l 4, 1988 
and r e l e a s e d him f o r work. Claimant returned to f u l l - t i m e work. 

A J u l y 27, 1988 Determination Order c l o s e d the c l a i m with no award of per
manent impairment. Claimant did not appeal the Determination Order. 

During the summer and f a l l of 1988, claimant worked as a landscaper. He 
taught m a r t i a l a r t s , sparred with h i s son, hunted and f i s h e d and enjoyed p l a y i n g 
w i t h h i s p i t b u l l . 

On December 27, 1988, claimant was involved i n a motor v e h i c l e a c c i d e n t 
(MVA). He t r e a t e d for neck, upper back and low back pain which began immedi
a t e l y a f t e r the MVA. Dr. Mclntyre r e l e a s e d him from work. 

On March 13, 1989, SAIF denied claimant's aggravation c l a i m , on the 
grounds t h a t c l a i m a n t ' s then c u r r e n t condition, diagnosed as a back s t r a i n , was 
u n r e l a t e d to h i s February 13, 1987 i n d u s t r i a l " i n j u r y . " 

Claimant d i d not seek medical treatment for h i s back between the f i r s t 
week i n A p r i l 1988 and the December 27, 1988 MVA. He has not worked s i n c e the 
MVA. 

CONCLUSIONS OF LAW AND OPINION 

At the o u t s e t , we address claimant's contention t h a t SAIF's acceptance 
encompassed c l a i m a n t ' s c u r r e n t condition. 
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C l a i m a n t p o i n t s o u t t h a t h i s low back symptoms a r e t h e same now as t h e y 
were when h i s o c c u p a t i o n a l d i s e a s e c l a i m was accepted. He argues t h a t SAIF 
a c c e p t e d t h e c o n d i t i o n c a u s i n g t h e symptoms, c i t i n g SAIF v. A b b o t t , 103 Or App 
49 (1990) ( H a v i n g a c c e p t e d a c o n d i t i o n i n v o l v i n g upper e x t r e m i t y s w e l l i n g , 
a c h i n g and hand numbness, SAIF c o u l d n o t a v o i d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c a r p a l t u n n e l syndrome c o n d i t i o n , because t h e acceptance encompassed t h e d i s e a s e 
c a u s i n g t h e symptoms). 

Here, c l a i m a n t f i l e d a c l a i m f o r "acute c e r v i c a l and lumbar s t r a i n w i t h 
a s s o c i a t e d segmental d y s f u n c t i o n , myospasm c o m p l i c a t e d by grade 1 r e t r o l e s t h e s i s 
[ s i c ] c e r v i c a l h y p o l o r d o s i s , and h y p o s t h e s i a [ s i c ] o f l e f t upper e x t r e m i t y C3-T1 
permatomes." (Ex. 2 ) . By s t i p u l a t i o n , t h e p a r t i e s agreed t h a t t h e c l a i m i s 
p r o p e r l y a n a l y z e d as an o c c u p a t i o n a l d i s e a s e and SAIF agreed t o a c c e p t t h e 
c l a i m . (Ex. 1 1 - 2 ) . On May 2, 1988, SAIF f o r m a l l y a c c e p t e d c l a i m a n t ' s c l a i m f o r 
" a c u t e c e r v i c a l and lumbar s t r a i n . " (Ex. 1 2 ) . 

C o n s i d e r i n g t h e s e f a c t s , p a r t i c u l a r l y t h e n o t i c e o f c l a i m a c c e p t a n c e , we 
c o n c l u d e t h a t t h e scope o f SAIF's acceptance was s p e c i f i c a l l y l i m i t e d t o t h e 
c e r v i c a l and lumbar s t r a i n w h i c h i t f o r m a l l y accepted. See Stevenson v. B l u e 
Cross o f Oregon, 108 Or App 247 ( 1 9 9 1 ) . I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e 
t h a t t h e r e i s some m e d i c a l e v i d e n c e w h i c h suggests t h a t c l a i m a n t ' s c u r r e n t p r o b 
lems may be due i n p a r t t o p s y c h o l o g i c a l f a c t o r s w h i c h were n o t i d e n t i f i e d as 
such p r i o r t o t h e 1988 MVA. However, no p s y c h o l o g i c a l c o n d i t i o n has been d i a g 
nosed by a p s y c h o l o g i s t o r p s y c h i a t r i s t . T h e r e f o r e , c l a i m a n t has n o t e s t a b 
l i s h e d t h a t any p s y c h o l o g i c a l c o n d i t i o n which he may have i s compensable. Under 
t h e s e c i r c u m s t a n c e s , we a r e u n w i l l i n g t o conclude t h a t SAIF a c c e p t e d a n y t h i n g 
o t h e r t h a n t h e c e r v i c a l and lumbar s t r a i n l i s t e d i n i t s f o r m a l a c c e p t a n c e . See 
Johnson v. S p e c t r a P h y s i c s , 303 Or 49, 52 (1987). Moreover, i n v i e w o f o u r 
f i n d i n g below t h a t c l a i m a n t ' s MVA was a s u p e r c e d i n g cause o f h i s c u r r e n t p r o b 
lems, SAIF i s n o t p r o c e d u r a l l y p r e c l u d e d from d e n y i n g c l a i m a n t ' s c l a i m f o r a 
c o n d i t i o n w h i c h i s n o t t h e same as t h e c o n d i t i o n i t a c c e p t e d . See Bauman v. 
SAIF, 295 Or 788, 794 ( 1 9 8 3 ) . We t u r n t o t h e m e r i t s . 

Because c l a i m a n t r e q u e s t e d a h e a r i n g b e f o r e May 1, 1990, and t h e h e a r i n g 
was convened b e f o r e J u l y 1, 1990, we a p p l y t h e law i n e f f e c t b e f o r e J u l y 1, 
1990. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch 2, 54(2) 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e a 
worsened c o n d i t i o n r e s u l t i n g from t h e i n d u s t r i a l i n j u r y . See f o r m e r ORS 
6 5 6 . 2 7 3 ( 1 ) ; P e r r y v. SAIF, 307 Or 654, on rem 99 Or App 52 ( 1 9 8 9 ) . He must show 
t h a t t h e r e i s a m a t e r i a l r e l a t i o n s h i p between t h e compensable c o n d i t i o n and t h e 
a l l e g e d w o r s e n i n g . G r a b l e v. Weyerhaeuser Co.. 291 Or 387 ( 1 9 8 1 ) . The c a u s a l 
c o n n e c t i o n between t h e compensable c o n d i t i o n and t h e c u r r e n t c o n d i t i o n must be 
" s u b s t a n t i a l , " b u t t h e compensable c o n d i t i o n need n o t be t h e s o l e cause o r even 
t h e most s i g n i f i c a n t cause. See Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) . 

Here, a l t h o u g h c l a i m a n t ' s low back symptoms a r e t h e same now as t h e y were 
when h i s o c c u p a t i o n a l d i s e a s e c l a i m was accepted, h i s d i s a b i l i t y and need f o r 
t r e a t m e n t f o r h i s low back have n o t been c o n t i n u o u s s i n c e t h e o n s e t o f t h e d i s 
ease. I n f a c t , c l a i m a n t sought no t r e a t m e n t f o r h i s low back between t h e f i r s t 
week i n A p r i l 1988 and t h e December 1988 MVA. Dr. B l o s s e r , who t r e a t e d c l a i m a n t 
a t t h e o n s e t o f h i s low back problems and a g a i n a f t e r t h e MVA, r e p o r t e d t h a t 
c l a i m a n t was " f i n e , " when he r e l e a s e d him t o r e t u r n t o work i n A p r i l 1988. (Ex. 
2 3 - 1 ) . We a l s o n o t e t h a t c l a i m a n t ' s w i f e and son r e c a l l e d a t h e a r i n g t h a t 
c l a i m a n t was d o i n g w e l l b e f o r e t h e MVA. ( T r . 128-9, 159). I n t h e i n t e r v a l , 
moreover, c l a i m a n t p e r f o r m e d heavy work as a l a n d s c a p e r , t a u g h t m a r t i a l a r t s , 
s p a r r e d w i t h h i s son, hunted and f i s h e d and rough-housed w i t h h i s p i t b u l l . 
( T r . 14-118). 
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The m e d i c a l e v i d e n c e c o n c e r n i n g c a u s a t i o n i s d i v i d e d . Due t o t h e gap i n 
low back t r e a t m e n t and c l a i m a n t ' s a b i l i t y t o engage i n p h y s i c a l a c t i v i t i e s i n 
v o l v i n g h i s low back p r i o r t o t h e MVA, t h e c a u s a t i o n i s s u e i s a complex m e d i c a l 
q u e s t i o n . R e s o l u t i o n o f t h e i s s u e r e q u i r e s e x p e r t m e d i c a l e v i d e n c e . U r i s v. 
Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co. , 76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . I n t h i s case, we are 
unpersuaded by t h e m e d i c a l evidence s u p p o r t i n g a c o n t i n u i n g c a u s a l r e l a t i o n s h i p 
between c l a i m a n t ' s 1987 o c c u p a t i o n a l d i s e a s e and h i s c u r r e n t problems f o r t h e 
f o l l o w i n g r e a s o n s . 

Dr. B l o s s e r , who t r e a t e d c l a i m a n t i n 1987 and a g a i n f o l l o w i n g t h e MVA, 
i n i t i a l l y o p i n e d t h a t c l a i m a n t ' s problems f o l l o w i n g t h e MVA were r e l a t e d t o t h a t 
a c c i d e n t , r a t h e r t h a n t o h i s p r e e x i s t i n g w o r k - r e l a t e d c o n d i t i o n . (Ex. 1 7 ) . 
L a t e r , he changed h i s o p i n i o n , i n d i c a t i n g t h a t c l a i m a n t ' s c u r r e n t problems are 
r e l a t e d t o h i s o c c u p a t i o n a l d i s e a s e , v i a c l a i m a n t ' s p s y c h o l o g i c a l response t o 
p a i n , known as "back spasm syndrome." B l o s s e r a d m i t t e d t h a t he had changed h i s 
o p i n i o n r e g a r d i n g t h e c a u s a t i o n o f c l a i m a n t ' s c u r r e n t problems. He e x p l a i n e d 
t h a t , because c l a i m a n t ' s response t o low back p a i n i s t h e same now as i t was be
f o r e t h e MVA, and because c l a i m a n t ' s symptoms began a t t h e o n s e t o f h i s occupa
t i o n a l d i s e a s e , B l o s s e r r e l a t e d t h e c u r r e n t problems t o t h e i n i t i a l w o r k - r e l a t e d 
cause. Inasmuch as B l o s s e r d e s c r i b e d c l a i m a n t as " f i n e " p r i o r t o t h e MVA, h i s 
r e a s o n i n g c o n c e r n i n g t h e t e m p o r a l r e l a t i o n s h i p between c l a i m a n t ' s symptoms and 
o n s e t o f h i s o c c u p a t i o n a l d i s e a s e i s n o t p e r s u a s i v e as t o c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . S i n c e B l o s s e r d i d n o t o f f e r a r e a s o n a b l e e x p l a n a t i o n f o r c h a n ging 
h i s o p i n i o n , we a t t a c h l i t t l e p r o b a t i v e v a l u e t o i t . See Moe v. C e i l i n g 
Systems, 44 Or App 429 ( 1 9 8 0 ) ; see a l s o Kelso v. C i t y o f Salem, 87 Or 630 (1987) 
( p h y s i c i a n had r e a s o n a b l e e x p l a n a t i o n f o r change i n h i s o p i n i o n ) . 

Dr. Waldman, c h i r o p r a c t e r , examined c l a i m a n t and o p i n e d : "Due t o t h e f a c t 
t h a t t h i s p a t i e n t d i d n o t complain o f back t r o u b l e p r i o r t o h i s o r i g i n a l i n d u s 
t r i a l i n j u r y , i t would be s e n s i b l e t o conclude t h a t t h e i n i t i a l i n d u s t r i a l i n 
j u r y w h i c h o c c u r r e d on 2/13/87 has t o some degree c o n t r i b u t e d t o t h i s p a t i e n t ' s 
c u r r e n t c o n d i t i o n . " (Ex. 3 8 - 3 ) . I n r e a c h i n g t h a t c o n c l u s i o n , Waldman a p p a r e n t 
l y r e l i e d on c l a i m a n t ' s h i s t o r y t h a t t h e December 1988 MVA caused no m a t e r i a l 
w o r s e n i n g . (See Ex. 3 8 - 2 ) . However, t h a t h i s t o r y i s c o n t r a d i c t e d by c l a i m a n t ' s 
sudden need f o r low back t r e a t m e n t f o l l o w i n g t h e MVA. C o n s e q u e n t l y , we do n o t 
r e l y on Waldman's o p i n i o n , which i s n o t based on an a c c u r a t e h i s t o r y . We a r e 
s i m i l a r l y unpersuaded by t h e o p i n i o n o f Dr. S i r o u n i a n , as i t i s c o n c l u s o r y . 
(Ex. 36A). See Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

Under t h e s e c i r c u m s t a n c e , p a r t i c u l a r l y i n t h e absence o f p e r s u a s i v e medi
c a l e v i d e n c e s u p p o r t i n g a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s compensable 
c o n d i t i o n and h i s c u r r e n t problems, we conclude t h a t c l a i m a n t has n o t c a r r i e d 
h i s b u r d en o f p r o o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 14, 1990 i s r e v e r s e d . The SAIF Corpo
r a t i o n ' s March 13, 1989 d e n i a l i s r e i n s t a t e d , and u p h e l d . The R e f e r e e ' s 
assessed f e e award i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ASHWANI K. GROVER, Claimant 

WCB Case No. 87-15229 
ORDER ON REVIEW 

H o l l a n d e r & Lebenbaum, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee S c h u l t z ' O p i n i o n and 
Order on Remand t h a t : (1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; (2) i n 
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back i n j u r y 
f r o m 20 p e r c e n t (64 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 58 p e r c e n t 
(185.6 d e g r e e s ) ; and (3) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s i m p o t e n c y 
c o n d i t i o n . The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Re f e r e e ' s 
o r d e r w h i c h s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s m i d d l e and upper back 
c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l 
i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y , and c o m p e n s a b i l i t y . We a f f i r m i n 
p a r t , m o d i f y i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " e x c e p t t h a t t h e August 27, 1987 
D e t e r m i n a t i o n Order t e r m i n a t e d t i m e l o s s on J u l y 15, 1987, n o t September 15, 
1987. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions and O p i n i o n s , " e x c e p t t h o s e c o n c e r n i n g 
c l a i m a n t ' s m i d d l e and upper back and neck c o m p l a i n t s , w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

The R e f e r e e s e t a s i d e t h e i n s u r e r ' s March 2, 1989 p a r t i a l d e n i a l , w h i c h 
d e n i e d t h e c o m p e n s a b i l i t y o f t h e above mentioned c o n d i t i o n s as w e l l as c l a i m 
a n t ' s p s y c h o l o g i c a l c o n d i t i o n . (See Ex. 96A). We agree w i t h t h e R e f e r e e ' s 
c o n c l u s i o n t h a t c l a i m a n t has c a r r i e d h i s burden r e g a r d i n g h i s p s y c h o l o g i c a l 
c o n d i t i o n . However, we d i s a g r e e w i t h h i s c o n c l u s i o n s c o n c e r n i n g c l a i m a n t ' s 
m i d d l e and upper back and neck c o m p l a i n t s . 

The R e f e r e e f o u n d c l a i m a n t ' s t h o r a c i c and c e r v i c a l c o m p l a i n t s compensable, 
based on c l a i m a n t ' s c r e d i b l e t e s t i m o n y r e g a r d i n g t h e onset o f symptoms, h i s 
i n j u r y - r e l a t e d f u n c t i o n a l o v e r l a y , and evidence s u p p o r t i n g a f i n d i n g t h a t p h y s i 
c a l t h e r a p y c o n t r i b u t e d t o c l a i m a n t ' s t h o r a c i c , c e r v i c a l and l e f t s h o u l d e r symp
toms. The R e f e r e e d i s c a r d e d t h e o p i n i o n o f Dr. T i l s o n , f o r m e r t r e a t i n g p h y s i 
c i a n , w h i c h c o n c l u d e d t h a t t h e s e c o m p l a i n t s a r e n o t r e l a t e d t o t h e 1986 i n j u r y . 
(See Ex. 93A). I n so d o i n g , t h e Referee reasoned t h a t T i l s o n o v e r l o o k e d t h e 
mechanism o f t h e 1986 i n j u r y and c l a i m a n t ' s r e p o r t i n g o f r e l e v a n t symptoms soon 
a f t e r t h a t i n j u r y . 

C l a i m a n t has t h e burden o f p r o v i n g t h a t h i s 1986 i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s t h o r a c i c and c e r v i c a l d i s a b i l i t y and/or need f o r 
t r e a t m e n t . See H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254, 256-57 ( 1 9 8 3 ) . I n 
t h i s case, t h e r e i s no evi d e n c e t h a t c l a i m a n t had upper back problems p r i o r t o 
t h e 1986 low back i n j u r y and he d i d b e g i n r e p o r t i n g upper back symptoms w i t h i n 
two months o f h i s compensable i n j u r y . However, c a u s a t i o n i s n o t i n f e r r e d f r o m 
t e m p o r a l p r o x i m i t y a l o n e . See A l l i e v. SAIF, 79 Or App 284, 288 ( 1 9 8 6 ) ; Edwards 
v. SAIF, 30 Or App 21 ( 1 9 7 7 ) , r e v den, 279 Or 301 (1 9 7 7 ) . I n f a c t , due t o t h e 
passage o f t i m e s i n c e t h e i n j u r y and t h e number o f p o t e n t i a l causes, t h e causa
t i o n i s s u e i n t h i s case i s a complex m e d i c a l q u e s t i o n w h i c h must be r e s o l v e d by 
e x p e r t m e d i c a l e v i d e n c e . See U r i s v. Compensation Department, 247 Or 420, 426 
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( 1 9 6 7 ) : Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 
Or 546 ( 1 9 8 6 ) . 

Numerous p h y s i c i a n s r e c o r d e d c l a i m a n t ' s upper back c o m p l a i n t s . However, 
t h e o n l y e x p e r t who a r g u a b l y r e l a t e d t h e s e symptoms t o t h e 1986 i n j u r y i s Dr. 
Pomerleau, c h i r o p r a c t o r , who f i r s t t r e a t e d c l a i m a n t o v e r a y e a r a f t e r h i s i n 
j u r y . Pomerleau n o t e d t h a t a 1987 MRI, (see Ex. 3 0 ) , r e v e a l e d c l a i m a n t ' s 
t h o r a c i c and c e r v i c a l d e g e n e r a t i v e d i s c d i s e a s e and t h a t c l a i m a n t has "dermatome 
l o s s e s a t C6, 7 & 8 l e v e l s and L5 and S I l e v e l s . " (Ex. 91A). She o p i n e d : 
" W i t h c o e x i s t a n t [ s i c ] a c u t e d i s c d i s e a s e and r a d i c u l o p a t h y , a c o m b i n a t i o n o f 
upper and l o w e r motor neuron i n v o l v e m e n t s h o u l d be e x p e c t e d . " ( I d . ) Inasmuch 
as t h e preponderance o f t h e m e d i c a l evidence i n d i c a t e s t h a t c l a i m a n t ' s d i s c d i s 
ease i s m i n i m a l o r m i l d , r a t h e r t h a n a c u t e , and t h a t c l a i m a n t does n o t have 
n e r v e r o o t i n v o l v e m e n t , (see Ex. 8 5 ) , we conclude t h a t Pomerleau's o p i n i o n i s 
n o t p e r s u a s i v e as i t i s n o t based on an a c c u r a t e h i s t o r y . See Somers v. SAIF, 
77 Or App 259 ( 1 9 8 6 ) . 

I n s t e a d , we are persuaded by t h e o p i n i o n o f Dr. T i l s o n , who r e c o r d e d 
c l a i m a n t ' s upper back c o m p l a i n t s d u r i n g t h e t i m e he t r e a t e d c l a i m a n t f o r h i s 
back problems i n 1986 and 1987. (See Exs. 10, 19, 2 1 , 22, 24, 2 5 ) . T i l s o n 
d i a g n o s e d d e g e n e r a t i v e j o i n t d i s e a s e i n c l a i m a n t ' s t h o r a c i c s p i n e , "superimposed 
s t r a i n by h i s t o r y , " (Ex. 22, emphasis added) and " a r t h r i t i s d e g e n e r a t i v e t h o 
r a c i c s p i n e m i n i m a l , superimposed i n d u s t r i a l s t r a i n c e r v i c a l t h o r a c i c & lumbar 
s p i n e by hx" (Ex. 24, emphasis added). A l t h o u g h c l a i m a n t has c o n s i s t e n t l y main
t a i n e d t h a t a l l o f h i s back problems are r e l a t e d t o h i s 1986 i n j u r y , c l a i m a n t ' s 
o p i n i o n r e g a r d i n g c a u s a t i o n i s n o t s u f f i c i e n t t o c a r r y h i s b u rden i n t h i s case. 
See U r i s v. Compensation Department supra; Kassahn v. P u b l i s h e r s Paper Co., 
s u p r a . 

I n 1989, T i l s o n o p i n e d t h e r e was no r e l a t i o n s h i p between c l a i m a n t ' s 1986 
i n j u r y and h i s neck and upper back p a i n . (Ex. 93A). We acknowledge t h a t , i n 
h i s 1989 r e p o r t , T i l s o n a p p a r e n t l y o v e r l o o k e d h i s own e a r l i e r r e c o r d i n g o f 
c l a i m a n t ' s upper back c o m p l a i n t s . N e v e r t h e l e s s , we n o t e t h a t T i l s o n ' s o p i n i o n 
c o n c e r n i n g c a u s a t i o n was based on t h e u n d i s p u t e d x - r a y f i n d i n g s as w e l l as 
c l a i m a n t ' s r e p o r t i n g . Inasmuch as c l a i m a n t ' s x - r a y changes a r e n o t trauma-
r e l a t e d and o f q u e s t i o n a b l e c l i n i c a l s i g n i f i c a n c e , T i l s o n ' s o p i n i o n i s p e r s u a 
s i v e , r e g a r d l e s s o f t h e t i m i n g o f c l a i m a n t ' s r e p o r t i n g . 

Moreover, T i l s o n ' s c o n c l u s i o n s are c o n s i s t e n t w i t h t h e o p i n i o n s o f Drs. 
H o w e l l and B e r s e l l i . Dr. H o w e l l , o s t e o p a t h , n o t e d c l a i m a n t ' s upper back com
p l a i n t s , (Ex. 2 6 - 3 ) , b u t diagnosed somatic d y s f u n c t i o n and f o u n d no e v i d e n c e o f 
u n r e s o l v e d neck o r low back s t r a i n s . (Ex. 2 6 - 7 ) . Dr. B e r s e l l i , o r t h o p e d i c s u r 
geon, n o t e d c l a i m a n t ' s c o m p l a i n t s , c o n t r a s t e d w i t h normal o b j e c t i v e f i n d i n g s , 
(Ex. 2 7 ) , and c o n c l u d e d t h a t c l a i m a n t ' s problems were m a i n l y p s y c h o l o g i c a l . 
(Ex. 5 9 a ) . 

I n t h e absence o f p e r s u a s i v e m e d i c a l evidence r e l a t i n g c l a i m a n t ' s upper 
back symptoms t o h i s compensable i n j u r y , we conclude t h a t c l a i m a n t has n o t c a r 
r i e d h i s b u r den i n t h i s r e g a r d . I n r e a c h i n g t h i s c o n c l u s i o n , we a r e m i n d f u l o f 
t h e R e f e r e e ' s unappealed f i n d i n g t h a t c l a i m a n t ' s low back c o m p l a i n t s a r e a com
p e n s a b l e component o f h i s i n j u r y - r e l a t e d p s y c h o l o g i c a l c o n d i t i o n . However, 
inasmuch as t h e r e i s no p e r s u a s i v e evidence i n d i c a t i n g t h a t c l a i m a n t ' s 1986 i n 
j u r y i n v o l v e d h i s m i d d l e o r upper back o r h i s neck, we a r e u n w i l l i n g t o c o n c l u d e 
t h a t h i s symptoms i n t h o s e areas are c a u s a l l y r e l a t e d t o h i s compensable c o n d i 
t i o n . G i v e n our a p p r o v a l o f t h e Referee's impairment r a t i n g , no a d d i t i o n a l im
p a i r m e n t w o u l d be awarded f o r t h e upper back, had we f o u n d t h a t c o n d i t i o n t o be 
compensable. 
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We have d e t e r m i n e d h e r e i n t h a t t h e p o r t i o n o f t h e i n s u r e r ' s March 2, 1989 
p a r t i a l d e n i a l c o n c e r n i n g c l a i m a n t ' s m i d d l e and upper back c l a i m s h o u l d be r e i n 
s t a t e d . However, t h a t p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e t h e i n 
s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c l a i m i s n o t d i s t u r b e d . 
Inasmuch as t h e R e f e r e e awarded a $4,500 assessed a t t o r n e y f e e f o r p r e v a i l i n g on 
b o t h p a r t i a l l y d e n i e d c l a i m s , t h a t f e e i s m o d i f i e d , so t h a t c l a i m a n t ' s c o u n s e l 
i s compensated f o r h i s s e r v i c e s c o n c e r n i n g t h e c l a i m f o r a p s y c h o l o g i c a l c o n d i 
t i o n o n l y . See ORS 656.386( 1 ) . 

A c c o r d i n g l y , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e p s y c h o l o g i c a l c l a i m i s $2,500, t o 
be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

F i n a l l y , we n o t e t h a t c l a i m a n t seeks impairment r a t i n g s f o r l o s t range o f 
m o t i o n i n h i s h i p s . However, t h e r e i s no evidence c o n n e c t i n g c l a i m a n t ' s h i p 
i m p a i r m e n t t o h i s compensable i n j u r y . T h e r e f o r e , t h a t i m p a i r m e n t i s n o t r a t a b l e 
under t h e " s t a n d a r d s . " See Thomas C. Moore. 43 Van N a t t a 1002, 1003 ( 1 9 9 1 ) ; 
Dennis L. Greqer. 43 Van N a t t a 1445, 1446 (1991). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 5, 1989, as amended on June 20, 1989 and 
c o r r e c t e d on June 30, 1989, i s a f f i r m e d i n p a r t , m o d i f i e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e o r d e r t h a t s e t a s i d e t h e p o r t i o n o f t h e March 2, 
1989 d e n i a l t h a t d e n i e d c l a i m a n t ' s m i d d l e and upper back c o n d i t i o n s i s r e v e r s e d . 
That p o r t i o n o f t h e d e n i a l i s r e i n s t a t e d and u p h e l d . I n l i e u o f t h e R e f e r e e ' s 
award o f an assessed f e e , c l a i m a n t ' s c o u n s e l i s awarded a t o t a l assessed f e e o f 
$2,500, f o r h i s s e r v i c e s a t t h e h e a r i n g l e v e l c o n c e r n i n g c l a i m a n t ' s c l a i m f o r a 
p s y c h o l o g i c a l c o n d i t i o n . The remainder o f t h e o r d e r i s a f f i r m e d . 

November 13, 1991 C i t e as 43 Van N a t t a 2502 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD T. SMITH, Claimant 
WCB Case No. 90-15868 

ORDER ON REVIEW 
Ackerman, e t a l . , C l aimant A t t o r n e y s 
John M. P i t c h e r , Defense A t t o r n e y 

Reviewed by Board Members Westerband and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee McWilliams' o r d e r t h a t u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s low back and r i g h t h i p i n j u r y 
c l a i m . On r e v i e w , t h e i s s u e i s course and scope o f employment. 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

A d d r e s s i n g t h e f a c t o r o f whether t h e a c t i v i t y was an o r d i n a r y r i s k o f , and 
i n c i d e n t a l t o , t h e employment, c l a i m a n t argues t h a t , where t h e a c t i v i t y o c c u r r e d 
w i t h i n t i m e and p l a c e c o n s t r a i n t s o f employment, t h e d i s p o s i t i v e f a c t o r i s 
whether t h e employer e x p r e s s l y o r i m p l i e d l y a l l o w e d t h e c o n d u c t . C l a i m a n t c i t e s 
C l a r k v. U.S. Plywood, 288 Or 255 (1 9 8 0 ) , i n s u p p o r t o f t h i s argument. However, 
we n o t e t h a t t h e C o u r t i n C l a r k a l s o h e l d t h a t " t h e o t h e r p r e r e q u i s i t e t o r e c o v 
e r y must be shown, t h a t i s , t h a t t h e i n j u r y a r i s e s o u t o f t h e c o u r s e o f 
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employment." C l a r k , supra a t 267. Here, we agree w i t h t h e R e f e r e e t h a t c l a i m 
a n t ' s i n j u r y d i d n o t a r i s e o u t o f t h e course o f employment. F u r t h e r m o r e , we 
f i n d C l a r k d i s t i n g u i s h a b l e i n t h a t i t d e a l t w i t h a c t i v i t i e s f o r t h e p e r s o n a l 
c o m f o r t o f t h e employee. The p e r s o n a l c o m f o r t d o c t r i n e i s n o t i n v o l v e d i n t h e 
p r e s e n t case. 

F i n a l l y , we n o t e t h a t , a l t h o u g h t h e a c t i v i t y need n o t be s i m i l a r t o t h e 
w o r k e r ' s work d u t i e s t o be an o r d i n a r y r i s k o f employment, i t must be a r i s k t h e 
wo r k e r i s exposed t o because o f t h e n a t u r e o f h i s w o r k i n g c o n d i t i o n s . Fred H. 
Jacobson, 43 Van N a t t a 1420 (19 9 1 ) . Here, t h e r e i s n o t h i n g i n t h e n a t u r e o f 
c l a i m a n t ' s w o r k i n g c o n d i t i o n s as a d r y e r f e e d e r t h a t exposed him t o a r i s k o f 
i n j u r y w h i l e l o a d i n g p a r t i c l e b oard i n t o h i s p e r s o n a l v e h i c l e . 

ORDER 

The Referee's o r d e r d a t e d January 30, 1991 i s a f f i r m e d . 

November 14, 1991 C i t e as 43 Van N a t t a 2503 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
FRANK M. DeCLEVE, Claimant 

WCB Case Nos. 89-04495 & 89-04496 
ORDER ON REVIEW 

Cr a i n e & Love, Claimant A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Emerson's o r d e r 
t h a t : ( 1 ) d e c l i n e d t o award temporary t o t a l d i s a b i l i t y upon f i n d i n g a compens
a b l e a g g r a v a t i o n c l a i m ; and (2) f i n d i n g c l a i m a n t ' s b i l a t e r a l s h o u l d e r c o n d i t i o n 
m e d i c a l l y s t a t i o n a r y , d e t e r m i n e d t h e e x t e n t o f permanent d i s a b i l i t y . The s e l f -
i n s u r e d employer c r o s s - r e q u e s t s r e v i e w o f t h e Referee's o r d e r t h a t : (1) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a b i l a t e r a l s h o u l d e r c o n d i 
t i o n ; (2) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r 
c h i r o p r a c t i c t r e a t m e n t f o r t h e b i l a t e r a l s h o u l d e r c o n d i t i o n , as w e l l as t h e low 
back c o n d i t i o n ; and (3) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
award f o r a b i l a t e r a l s h o u l d e r c o n d i t i o n from 15 p e r c e n t (48 d e g r e e s ) , as 
awarded by a D e t e r m i n a t i o n Order, t o 35 p e r c e n t (112 d e g r e e s ) . On r e v i e w , t h e 
i s s u e s a r e t e m p o r a r y d i s a b i l i t y , premature c l o s u r e , a g g r a v a t i o n , m e d i c a l s e r 
v i c e s and e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee as supplemented. 

M e d i c a l expenses f o r p u r e l y p a l l i a t i v e purposes a r e r e c o v e r a b l e where t h e y 
a r e n e c e s s a r i l y and r e a s o n a b l y i n c u r r e d i n t h e t r e a t m e n t o f an i n j u r y . When 
p a l l i a t i v e c a r e reduces p a i n and enables a c l a i m a n t t o work, such t r e a t m e n t i s 
c o n s i d e r e d r e a s o n a b l e and necessary. See former ORS 656.245; West v. SAIF, 74 
Or App 317, 320-321 ( 1 9 8 5 ) ; Jose Y b a r r a , 40 Van N a t t a 5 ( 1 9 8 8 ) . 

Here, c l a i m a n t t e s t i f i e d , and t h e m e d i c a l r e c o r d s u p p o r t s , t h a t p a l l i a t i v e 
c a r e r e l i e v e d s e vere p a i n , and enabled c l a i m a n t t o engage i n h i s d a i l y r egime. 
C l a i m a n t sought t h i s t r e a t m e n t on an "as needed" b a s i s . I n a d d i t i o n , we f i n d 
t h a t c l a i m a n t ' s r e t u r n t o " l i g h t " d u t y work i s c i r c u m s t a n t i a l e v i d e n c e o f t h e 
e f f e c t i v e n e s s o f t h e s e t r e a t m e n t s i n p e r m i t t i n g c l a i m a n t t o work. 

Inasmuch as c l a i m a n t d i d n o t submit a r e p l y b r i e f c o n c e r n i n g t h e i n s u r e r ' s 
c r o s s - r e q u e s t , no a t t o r n e y f e e s h a l l be awarded. S h i r l e y M. Brown, 40 Van N a t t a 
879 ( 1 9 8 8 ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d September 12, 1991 i s a f f i r m e d . 

November 14. 1991 C i t e as 43 Van N a t t a 2504 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SOLEDAD FLORES, Claimant 
WCB Case No. 90-10779 

ORDER ON REVIEW 
G a t t i , e t a l . , C l aimant A t t o r n e y s 
Meyers & R a d l e r , Defense A t t o r n e y s 

Reviewed by t h e Board en banc. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee S p a n g l e r ' s o r d e r 
t h a t : ( 1 ) f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f May 23, 1990; and (2) de
c l i n e d t o a u t h o r i z e t h e i n s u r e r t o o f f s e t t e mporary d i s a b i l i t y b e n e f i t s p a i d 
a f t e r May 7, 1990. C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e Ref
e r e e ' s o r d e r t h a t : (1) awarded c l a i m a n t 18 p e r c e n t (57.6 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order awarded no permanent d i s 
a b i l i t y ; (2) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c 
t r e a t m e n t ; and (3) d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e s f o r 
t h e i n s u r e r ' s a l l e g e d l y u n r easonable d e n i a l o f c h i r o p r a c t i c s e r v i c e s . On r e 
vi e w , t h e i s s u e s a r e m e d i c a l l y s t a t i o n a r y d a t e , o f f s e t , m e d i c a l s e r v i c e s , e x t e n t 
o f permanent d i s a b i l i t y and p e n a l t y and a t t o r n e y f e e s . We a f f i r m i n p a r t , and 
r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t ' s p s e u d o a r t h r o s i s a t L4-5 i s a c o n g e n i t a l p r o b l e m w h i c h p r e e x i s t s 
t h e compensable i n j u r y s i n c e a t l e a s t 1982. (Exs. 6, 6 5 - 6 ) . 

C l a i m a n t sought t r e a t m e n t f o r a "sore back" i n 1982 when she had p a i n f u l 
low back symptoms t h a t l a s t e d one week. (Ex. 12-1). 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Waldman, found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y on May 23, 1990. (Exs. 70-2, 71-2, & 78 - 1 ) . 

C l a i m a n t has n o t r e t u r n e d t o r e g u l a r o r m o d i f i e d work. C l a i m a n t has n o t 
been g i v e n a w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r employment by her a t t e n d i n g 
p h y s i c i a n . C l a i m a n t has n o t been g i v e n a w r i t t e n o f f e r o f m o d i f i e d employment. 

C l a i m a n t i s n o t c r e d i b l e . 

ULTIMATE FINDINGS OF FACT 

We adopt t h e Referee's " U l t i m a t e F i n d i n g s o f F a c t " w i t h t h e e x c e p t i o n o f 
t h e l a s t s e n t e n c e . We r e p l a c e t h e l a s t sentence w i t h t h e f o l l o w i n g : 

There was an overpayment o f temporary t o t a l d i s a b i l i t y f r o m May 23, 1990 
t o June 19, 1990. 
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I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Senate B i l l 1197. Cla i m a n t r e q u e s t e d a h e a r i n g a f 
t e r May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , 
t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n Senate B i l l 1197, S e c t i o n 54(2) 
does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a spe
c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. SB 1197, 
5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an ab

s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e work
e r s ' c ompensation law. I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , 
we a n a l y z e t h i s m a t t e r under t h e Workers' Compensation A c t as amended, e f f e c t i v e 
J u l y 1, 1990. 1 

M e d i c a l l y S t a t i o n a r y Date 

The R eferee fo u n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on May 23, 1990. 
The i n s u r e r argues t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on May 7, 1990, t h e 
d a t e t h e O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t . We agree w i t h t h e Referee. 

" M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r improvement w o u l d r e a s o n a b l y 
be e x p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 656.005(17). 
We may p r o p e r l y c o n s i d e r p o s t - c l o s u r e m e d i c a l e v i d e n c e , w h i c h does n o t p e r t a i n 
t o a subsequent change i n t h e worker's c o n d i t i o n . Scheuninq v. J. R. S i m p l o t & 
Co. , 84 Or App 622, r e v den 303 Or 590 (19 8 7 ) . C l a i m a n t ' s t r e a t i n g p h y s i c i a n . 
Dr. Waldman, fou n d c l a i m a n t m e d i c a l l y s t a t i o n a r y on May 23, 1990. Dr. Waldman 
has had a g r e a t e r o p p o r t u n i t y t o observe and e v a l u a t e c l a i m a n t ' s c o n d i t i o n t h a n 
t h e O r t h o p a e d i c C o n s u l t a n t s who examined c l a i m a n t o n l y once. T h e r e f o r e , we f i n d 
t h e o p i n i o n o f Dr. Waldman more p e r s u a s i v e t h a n t h a t o f t h e C o n s u l t a n t s . 
A c c o r d i n g l y , we conclu d e t h a t May 23, 1990 i s c l a i m a n t ' s c o r r e c t m e d i c a l l y 
s t a t i o n a r y d a t e . 

O f f s e t 

The R eferee fo u n d t h a t c l a i m a n t had n o t r e t u r n e d t o r e g u l a r o r m o d i f i e d 
employment, nor had she been g i v e n a w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r o r 
m o d i f i e d work. R e l y i n g on ORS 656.268(3), he conclud e d t h a t t h e r e was no 
overpayment o f te m p o r a r y d i s a b i l i t y e n t i t l i n g t h e i n s u r e r t o an o f f s e t . The 
i n s u r e r argues t h a t i t i s e n t i t l e d t o an o f f s e t o f t e m p o r a r y d i s a b i l i t y b e n e f i t s 
p a i d a f t e r t h e d a t e c l a i m a n t became m e d i c a l l y s t a t i o n a r y a g a i n s t f u t u r e awards, 
i f any, o f permanent d i s a b i l i t y . 

I n amending ORS 656.268, t h e 1990 L e g i s l a t u r e m o d i f i e d s u b s e c t i o n ( 1 ) , 
d e l e t e d p a r a g r a p h ( 2 ) ( c ) , and added s u b s e c t i o n ( 3 ) . 
The new s t a t u t e p r o v i d e s as f o l l o w s [ b r a c k e t s i n d i c a t e p o r t i o n s w h i c h have been 
d e l e t e d by t h e 1990 amendments]: 

" ( 1 ) . . . C l a i m s s h a l l n o t be c l o s e d [ n o r t e m p o r a r y d i s a b i l i t y 
c o mpensation t e r m i n a t e d ] i f t h e worker's c o n d i t i o n has n o t become 
m e d i c a l l y s t a t i o n a r y . . . . 

I n r e a c h i n g t h i s c o n c l u s i o n , we r e c o g n i z e t h a t , when d e t e r m i n i n g 
c l a i m a n t ' s e n t i t l e m e n t t o c o n t i n u e d temporary d i s a b i l i t y payments, f o r m e r ORS 
656.268(3) was i n e f f e c t , and t h e i n s u r e r was r e q u i r e d t o conform i t s conduct t o 
t h a t s t a t u t e . However, we f i n d n o t h i n g anomalous i n a d e c i s i o n by t h e l e g i s l a 
t i v e t o a p p l y amended ORS 656.268(3) r e t r o a c t i v e l y t o a l l e x i s t i n g c l a i m s , 
t h e r e b y r e q u i r i n g t h e i n s u r e r ' s e n t i t l e m e n t t o an o f f s e t t o be d e t e r m i n e d by t h e 
amended s t a t u t e . 
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" [ ( 2 ) ( c ) I f t h e a t t e n d i n g p h y s i c i a n has n o t approved t h e 
w o r k e r ' s r e t u r n t o t h e worker's r e g u l a r employment, t h e i n s u r e r o r 
s e l f - i n s u r e d employer must c o n t i n u e t o make t e m p o r a r y t o t a l d i s a b i l 
i t y payments u n t i l t e r m i n a t i o n o f such payments i s a u t h o r i z e d f o l 
l o w i n g e x a m i n a t i o n o f t h e m e d i c a l r e p o r t s s u b m i t t e d t o t h e D e p a r t 
ment o f I n s u r a n c e and Finance under t h i s s e c t i o n . ] 

" ( 3 ) Temporary t o t a l d i s a b i l i t y b e n e f i t s s h a l l c o n t i n u e u n t i l 
w h i c h e v e r o f t h e f o l l o w i n g e v e n t s f i r s t o c c u r s : 

" ( a ) The w o r k e r r e t u r n s t o r e g u l a r o r m o d i f i e d employment; 

" ( b ) The a t t e n d i n g p h y s i c i a n g i v e s t h e worker a w r i t t e n r e 
l e a s e t o r e t u r n t o r e g u l a r employment; o r 

" ( c ) The a t t e n d i n g p h y s i c i a n g i v e s t h e worker a w r i t t e n r e 
l e a s e t o r e t u r n t o m o d i f i e d employment, such employment i s o f f e r e d 
i n w r i t i n g t o t h e worker and t h e worker f a i l s t o b e g i n such employ
ment . " 

We i n t e r p r e t t h e s e changes t o ORS 656.268 t o i n d i c a t e t h e L e g i s l a t u r e ' s 
i n t e n t t o change c l a i m a n t s ' p r o c e d u r a l e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y . 
S p e c i f i c a l l y , we c o n c l u d e t h a t i t was t h e i n t e n t o f t h e l e g i s l a t u r e t o e l i m i n a t e 
t h e r e q u i r e m e n t t h a t c l a i m a n t s must be m e d i c a l l y s t a t i o n a r y b e f o r e c a r r i e r s may 
u n i l a t e r a l l y t e r m i n a t e t e m p o r a r y t o t a l d i s a b i l i t y payments. We r e a c h t h i s con
c l u s i o n based upon s t a t u t o r y c o n s t r u c t i o n and l e g i s l a t i v e h i s t o r y . 

The f u n c t i o n o f ORS 656.268 i s t o p r o v i d e f o r t h e o r d e r l y p r o c e s s i n g o f 
c l a i m s , i . e . , t h e c a r r i e r ' s p r o c e d u r a l o b l i g a t i o n s . See F a z z o l a r i v. U n i t e d 
Beer D i s t r i b u t o r s , 91 Or App 592, 595, on r econ 93 Or App 103, r e v den 309 Or 
236 ( 1 9 8 8 ) ; V i p ' s R e s t a u r a n t v. Krause, 89 Or App 214 ( 1 9 8 8 ) . The s t a t u t e does 
n o t e s t a b l i s h s u b s t a n t i v e e n t i t l e m e n t t o t emporary d i s a b i l i t y b e n e f i t s . Sub
s t a n t i v e e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s , w h i c h i s c o d i f i e d by ORS 
656.210 and d e v e l o p e d by case law, p r o v i d e s t h a t t e m p o r a r y d i s a b i l i t y b e n e f i t s 
a r e due o n l y f o r t h o s e p e r i o d s u n t i l a c l a i m a n t i s r e s t o r e d t o a c o n d i t i o n o f 
s e l f s u p p o r t and maintenance as an a b l e - b o d i e d w orker. See ORS 656.268; 
F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , supra a t 595-596; A u s t i n v. SAIF, 48 Or 
App 7 (1980) ( c i t i n g D i m i t r o f f v. S t a t e I n d . Acc. Com., 209 Or 316 ( 1 9 5 7 ) ) . We 
n o t e t h a t ORS 656.210 was l e f t unchanged by t h e l e g i s l a t u r e . 

We f i n d t h e p l a i n meaning o f t h e amended s u b s e c t i o n ( 1 ) , "Claims s h a l l n o t 
be c l o s e d [ n o r t e m p o r a r y d i s a b i l i t y compensation t e r m i n a t e d ] i f t h e w o r k e r ' s 
c o n d i t i o n has n o t become m e d i c a l l y s t a t i o n a r y . . . , " t o a c c o m p l i s h two i m p o r t a n t 
f u n c t i o n s : (1) i t a l l o w s f o r t h e c l o s i n g o f c l a i m s based on c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y d a t e , and t h u s , e s t a b l i s h e s c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t , p e r 
t h e D e t e r m i n a t i o n Order o r N o t i c e o f C l o s u r e , t o t e m p o r a r y d i s a b i l i t y ; and (2) 
i t e l i m i n a t e s t h e r e q u i r e m e n t t h a t c l a i m a n t be m e d i c a l l y s t a t i o n a r y as a neces
s a r y p r e d i c a t e f o r u n i l a t e r a l t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s by 
t h e c a r r i e r . 

I n r e v i e w i n g t h e l e g i s l a t i v e h i s t o r y , we must i n t e r p r e t t h e s t a t u t e i n 
k e e p i n g w i t h t h e l e g i s l a t i v e i n t e n t . Aetna C a s u a l t y Co. v. Aschbacher, 107 Or 
App 494 ( 1 9 9 1 ) . We f i n d some guidance from t h e l e g i s l a t i v e h i s t o r y r e l a t i n g t o 
passage o f amended ORS 656.268. There i s no express l e g i s l a t i v e d i s c u s s i o n r e 
g a r d i n g t h e d e l e t i o n o f t h e "nor temporary d i s a b i l i t y compensation t e r m i n a t e d " 
c l a u s e i n f o r m e r ORS 6 5 6 . 2 6 8 ( 1 ) , nor a d i s c u s s i o n o f t h e d e l e t i o n o f f o r m e r 
ORS 6 5 6 . 2 6 8 ( 2 ) ( c ) . However, i n f l o o r debates o f t h e House, R e p r e s e n t a t i v e 
S h i p r a c k s t a t e d t h a t t h e amendments t o ORS 656.268 was t o o v e r t u r n F a z z o l a r i v. 
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U n i t e d Beer D i s t r i b u t o r s , supra. See House F l o o r P r o c e e d i n g s , p. 36, l i n e s 22-
25; p. 37, l i n e 1. 

T h e r e f o r e , we t u r n t o t h e l e g a l s i g n i f i c a n c e o f t h e F a z z o l a r i d e c i s i o n f o r 
t h e p u r p o s e o f a s c e r t a i n i n g l e g i s l a t i v e i n t e n t . P r i o r t o F a z z o l a r i , ORS 656.268 
had been i n t e r p r e t e d t o a l l o w a c a r r i e r t o u n i l a t e r a l l y t e r m i n a t e t e m p o r a r y 
t o t a l d i s a b i l i t y when c l a i m a n t r e t u r n e d t o r e g u l a r work, was r e l e a s e d by h i s 
p h y s i c i a n t o r e t u r n t o r e g u l a r work, o r t h e r e had been a d e t e r m i n a t i o n t h a t t h e 
c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y . Under t h i s p r i o r case law i n t e r 
p r e t i n g f o r m e r ORS 656.268, c l a i m a n t was n o t r e q u i r e d t o be m e d i c a l l y s t a t i o n a r y 
t o t e r m i n a t e t e m p o r a r y d i s a b i l i t y b e n e f i t s . See e.g. Jackson v. SAIF, 7 Or App 
109, 115 ( 1 9 7 1 ) . T h i s i n t e r p r e t a t i o n remained u n d i s t u r b e d u n t i l t h e F a z z o l a r i 
d e c i s i o n . 

I n F a z z o l a r i , t h e c o u r t h e l d t h a t former ORS 656.268 p r o v i d e d , as a p r o c e 
d u r a l m a t t e r , t h a t t h e c a r r i e r c o u l d n o t u n i l a t e r a l l y t e r m i n a t e c l a i m a n t ' s tem
p o r a r y t o t a l d i s a b i l i t y u n t i l c l a i m a n t was e i t h e r r e l e a s e d t o r e g u l a r work o r 
r e t u r n e d t o r e g u l a r work and was m e d i c a l l y s t a t i o n a r y . I d . a t 595. A c c o r d 
i n g l y , t h e funda m e n t a l impact o f t h e F a z z o l a r i d e c i s i o n was t o l i m i t t h e c a r 
r i e r ' s a b i l i t y t o u n i l a t e r a l l y t e r m i n a t e t e mporary d i s a b i l i t y b e n e f i t s . 

As n o t e d p r e v i o u s l y , one o f t h e changes made by t h e l e g i s l a t u r e was t o 
d e l e t e t h e language i n ORS 656.268(1) which s t a t e d "nor t e m p o r a r y d i s a b i l i t y 
c o mpensation t e r m i n a t e d . " We no t e t h a t t h i s language was q u o t e d i n i t a l i c s by 
t h e F a z z o l a r i c o u r t i n r e a c h i n g i t s c o n c l u s i o n c o n c e r n i n g p r o c e d u r a l e n t i t l e m e n t 
t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . A l t h o u g h t h e r e i s no d i s c u s s i o n o f t h i s i s s u e 
i n t h e c o u r t ' s o p i n i o n , i t i s c l e a r from t h e c o u r t ' s c i t a t i o n and h i g h l i g h t i n g 
o f t h i s language t h a t i t formed t h e b a s i s f o r t h e c o u r t ' s c o n c l u s i o n t h a t a 
c l a i m a n t must be m e d i c a l l y s t a t i o n a r y b e f o r e t e m p o r a r y d i s a b i l i t y b e n e f i t s c o u l d 
be u n i l a t e r a l l y t e r m i n a t e d . See F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , supra a t 
594. 

T h e r e f o r e , we f i n d t h a t when t h e l e g i s l a t u r e s t a t e d t h a t i t was o v e r t u r n 
i n g t h e c o u r t ' s d e c i s i o n i n F a z z o l a r i i t was an i m p l i c i t s t a t e m e n t t h a t t h e l e g 
i s l a t u r e d e s i r e d t o r e t u r n t o t h e s t a t e o f t h e law p r i o r t o t h e F a z z o l a r i d e c i 
s i o n , when a c a r r i e r c o u l d p r o c e d u r a l l y t e r m i n a t e t e m p o r a r y d i s a b i l i t y upon a 
r e t u r n t o r e g u l a r work o r a r e l e a s e t o r e g u l a r work w i t h o u t c l a i m a n t a l s o b e i n g 
m e d i c a l l y s t a t i o n a r y . T h e r e a f t e r , upon c l a i m c l o s u r e , a c l a i m a n t ' s s u b s t a n t i v e 
e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s would be d e t e r m i n e d . 

I n c o n c l u s i o n , i t i s our view t h a t a c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o 
t e m p o r a r y t o t a l d i s a b i l i t y remains unchanged by t h e m o d i f i c a t i o n s t o ORS 
656.268. S u b s t a n t i v e e n t i t l e m e n t t o temporary d i s a b i l i t y compensation i s d e t e r 
mined on c l a i m c l o s u r e , a t whic h t i m e a c l a i m a n t i s e n t i t l e d t o t e m p o r a r y d i s 
a b i l i t y f o r t h a t p e r i o d o f t i m e , p r i o r t o becoming m e d i c a l l y s t a t i o n a r y , when he 
i s u n a b l e t o work. Moreover, a c a r r i e r i s e n t i t l e d t o o f f s e t any t e m p o r a r y d i s 
a b i l i t y b e n e f i t s p a i d i n excess o f a c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t a g a i n s t 
permanent d i s a b i l i t y awards. 

I n so h o l d i n g , we r e c o g n i z e t h a t an argument can be made t h a t t h e amend
ments t o ORS 656.268 e l i m i n a t e t h e d i s t i n c t i o n between p r o c e d u r a l and s u b s t a n 
t i v e e n t i t l e m e n t t o te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . We presume t h a t , under 
t h i s t h e o r y , a c l a i m a n t would remain s u b s t a n t i v e l y e n t i t l e d t o t e m p o r a r y d i s 
a b i l i t y b e n e f i t s u n t i l one o f t h e r e q u i r e m e n t s o f 656.268(3) was e s t a b l i s h e d . 
However, t h e r e i s no l e g i s l a t i v e h i s t o r y s u p p o r t i n g such a s u b s t a n t i a l change i n 
t h e l o n g - e s t a b l i s h e d p r i n c i p l e s a p p l i c a b l e t o s u b s t a n t i v e e n t i t l e m e n t t o tempo
r a r y d i s a b i l i t y b e n e f i t s . To t h e c o n t r a r y , t h e e x i s t i n g l e g i s l a t i v e h i s t o r y 
s u p p o r t s o u r c o n c l u s i o n t h a t o n l y a c a r r i e r ' s a b i l i t y t o u n i l a t e r a l l y t e r m i n a t e 
b e n e f i t s was i n t e n d e d t o be a f f e c t e d : 
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" [ T ] h i s s e c t i o n c o v e r s a p o r t i o n t h a t c u r r e n t l y t h e law 
s h a r p l y r e s t r i c t s how an employer can s t o p t i m e - l o s s b e n e f i t s . Now, 
t h e cumbersome proc e s s o f a p p l y i n g f o r p e r m i s s i o n t o s t o p t i m e l o s s 
o f t e n c r e a t e s overpayments o f b e n e f i t s t h a t a r e never r e c o v e r e d , o r 
c o m p l i c a t e f u t u r e developments on t h e c l a i m . Under t h i s new law, an 
i n s u r e r can s i m p l y s t o p such payments w i t h o u t f i r s t g e t t i n g a p p r o v a l 
under s e v e r a l c o n d i t i o n s . " 1990 S p e c i a l Session, May 7, 1990, Sen
a t e F l o o r P r o c e e d i n g s , Senator Brenneman, p. 130-31. 

A c c o r d i n g l y , we co n c l u d e t h a t t h e l e g i s l a t i v e i n t e n t b e h i n d t h e 1990 
amendments t o ORS 656.268 was t o l i m i t p r o c e d u r a l payments o f t e m p o r a r y d i s a b i l 
i t y b e n e f i t s , and t h e r e b y t o l i m i t overpayments which m i g h t never be r e c o v e r e d . 
There i s no i n d i c a t i o n i n t h e l e g i s l a t i v e r e c o r d t h a t t h e L e g i s l a t u r e i n t e n d e d 
t o e x t e n d c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o tem p o r a r y d i s a b i l i t y compensa
t i o n . 

We t u r n t o t h e case a t hand. Cl a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order d a t e d J u l y 3, 1990. The o r d e r found c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y 
on May 15, 1990, and awarded temporary p a r t i a l d i s a b i l i t y f r o m September 27, 
1988 t h r o u g h May 3 1 , 1989, and temporary t o t a l d i s a b i l i t y f r o m June 1, 1989 
t h r o u g h May 15, 1990. By s t i p u l a t i o n , t h e p a r t i e s have agreed t h a t t h e i n s u r e r 
has p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s from May 16, 1990 t h r o u g h June 19, 1990. 

P r e v i o u s l y , we have concluded t h a t c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e i s 
May 23, 1990. T h e r e f o r e , c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o t e m p o r a r y t o t a l 
d i s a b i l i t y ended May 23, 1990. A c c o r d i n g l y , t h e i n s u r e r i s e n t i t l e d t o t a k e an 
o f f s e t f o r t h o s e payments made a f t e r May 23, 1990 a g a i n s t any f u t u r e awards o f 
permanent d i s a b i l i t y . 

E x t e n t o f Permanent Unscheduled D i s a b i l i t y 

The R e f e r e e awarded c l a i m a n t 18 p e r c e n t (57.6 degrees) u n s c h e d u l e d perma
nent d i s a b i l i t y , whereas t h e J u l y 3, 1990 D e t e r m i n a t i o n Order had awarded no 
permanent d i s a b i l i t y . C l a i m a n t r e q u e s t s t h a t we i n c r e a s e her un s c h e d u l e d perma
ne n t d i s a b i l i t y award. 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . Former OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y i n May, 1990, and 
her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J u l y 3, 1990, we a p p l y t h e " s t a n 
d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m a n t ' s 
permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-35-270 
t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t unscheduled permanent d i s 
a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impai r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e ap p r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 
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The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 31 y e a r s i s 0- Former OAR 
436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s seven y e a r s o f f o r m a l e d u c a t i o n i s 1. 
Former OAR 436-35-300(3). 

We agree w i t h t h e Referee t h a t t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s s k i l l s 
i s 3 and adopt t h a t p o r t i o n o f t h e Referee's "Conclusions o f Law." See former 
OAR 436-35-300(4). 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDouqal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

The R e f e r e e found t h a t c l a i m a n t d i d n o t have competence i n a s p e c i f i c 
v o c a t i o n a l p u r s u i t . We d i s a g r e e . Claimant has de m o n s t r a t e d competence i n a 
s p e c i f i c v o c a t i o n a l p u r s u i t , t h a t o f a c a b i n e t assembler. T h e r e f o r e , t h e appro
p r i a t e t r a i n i n g v a l u e i s a 0. Former OAR 436-35-300(5). 

A d a p t a b i l i t y 

We adopt t h a t p o r t i o n o f t h e Referee's " C o n c l u s i o n s o f Law," w i t h r e g a r d 
t o c l a i m a n t ' s a d a p t a b i l i t y t o p e r f o r m her r e g u l a r work and concur t h a t t h e 
a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 1. Former OAR 436-35-310(4). 

I m p a i r m e n t 

C l a i m a n t argues t h a t she has c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f 
her neck and back so t h a t she s h o u l d r e c e i v e a v a l u e o f 5 p e r c e n t f o r each. We 
agree w i t h t h e Referee t h a t c l a i m a n t has s u s t a i n e d a compensable c h r o n i c c o n d i 
t i o n l i m i t i n g her a b i l i t y t o r e p e t i t i v e l y use her back and a s s i g n a v a l u e o f 5. 
Former OAR 436-35-320(4). We a l s o agree w i t h t h e Referee t h a t c l a i m a n t has 
f a i l e d t o p r o v e t h a t she has a c h r o n i c neck c o n d i t i o n due t o her compensable 
i n j u r y , and a s s i g n no v a l u e f o r a c h r o n i c neck c o n d i t i o n . 

We agree w i t h t h e Referee t h a t t h e evidence i s i n s u f f i c i e n t t o p r o v e t h a t 
c l a i m a n t has s u s t a i n e d compensable s p i n a l nerve p l e x u s damage. A c c o r d i n g l y , we 
a s s i g n no v a l u e p u r s u a n t t o former OAR 436-35-350(4). 

The R eferee fo u n d c l a i m a n t ' s m i n i m a l d i s c b u l g e a t L4-5 compensable. We 
d i s a g r e e . The e v i d e n c e i s i n c o n s i s t e n t t h a t c l a i m a n t has a d i s c b u l g e a t L4-5. 
Dr. P u r n e l l , r a d i o l o g i s t , compared x - r a y s o f c l a i m a n t ' s lumbar s p i n e t a k e n on 
October 5, 1988, a few weeks a f t e r t h e compensable i n j u r y , t o 1982 x - r a y s . The 
comparison i n d i c a t e s t h a t " t h e r e has been v e r y l i t t l e i n t e r v a l change i n t h e ap
pearance o f t h e lumbar s p i n e . " (Ex. 6 ) . Dr. P u r n e l l does n o t d e s c r i b e a d i s c 
b u l g e . On J u l y 14, 1989, Dr. H a r r i s , r a d i o l o g i s t , r e p o r t e d t h a t "no e v i d e n c e o f 
h e r n i a t e d d i s c i s seen." (Ex. 2 1 ) . A l t h o u g h t h e r e a r e r e f e r e n c e s i n some medi
c a l r e p o r t s t h a t c l a i m a n t has a m i n i m a l d i s c b u l g e a t L4-5, t h e r e i s no ev i d e n c e 
t h a t t h i s m i n i m a l d i s c b u l g e i s due t o t h e compensable i n j u r y . A d d i t i o n a l l y , 
Dr. F u l l e r , o r t h o p e d i c surgeon, who a u t h o r e d a r e p o r t w h i c h r e f e r s t o a 
" s a c r a l i z a t i o n o f L5 on t h e l e f t , " s t a t e d t h a t t h i s s a c r a l i z a t i o n i s " n o t p r o 
d u c t i v e o f any symptoms." (Ex. 23-5). A c c o r d i n g l y , we a s s i g n no v a l u e . ORS 
656.214(5) . 



2510 Soledad F l o r e s , 43 Van N a t t a 2504 (1991) 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s t r a n s v e r s e process a t L5 was i n d i c a t i v e 
o f p s e u d o a r t h r o s i s . He conclud e d t h a t t h i s c o n d i t i o n was a compensable d i s c 
derangement under f o r m e r OAR 436-35-350(2). We d i s a g r e e . There i s no m e d i c a l 
e v i d e n c e i n d i c a t i n g t h a t c l a i m a n t ' s p s e u d o a r t h r o s i s i s due t o t h e compensable 
i n j u r y . R a t h e r , t h i s c o n d i t i o n p r e e x i s t s c l a i m a n t ' s compensable i n j u r y . C l a i m 
a n t ' s p s e u d o a r t h r o s i s was f i r s t n o t e d i n an x - r a y s t u d y made i n 1982. (Ex. 6 ) . 
X-rays t a k e n on October 5, 1988, a few weeks a f t e r t h e compensable i n j u r y , were 
compared t o t h e 1982 x - r a y s . The comparison i n d i c a t e s t h a t " t h e r e has been v e r y 
l i t t l e i n t e r v a l change i n t h e appearance o f t h e lumbar s p i n e . " (Ex. 6 ) . A d d i 
t i o n a l l y , t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s p r e e x i s t i n g p s e u d o a r t h r o s i s con
t r i b u t e s t o c l a i m a n t ' s symptoms. C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. Waldman, 
m e r e l y n o t e s t h e e x i s t e n c e o f lumbar d i s c d e g e n e r a t i o n . P a r t i c u l a r l y n o t e w o r 
t h y , Dr. Brown, n e u r o l o g i s t , and Dr. Thompson, o r t h o p a e d i c surgeon, t a k i n g i n t o 
c o n s i d e r a t i o n c l a i m a n t ' s p r e e x i s t i n g p s e u d o a r t h r o s i s , o p i n e t h a t c l a i m a n t has 
s u s t a i n e d no permanent impairment due t o t h e compensable i n j u r y . (Ex. 6 5 - 6 ) . 
A c c o r d i n g l y , we a s s i g n no v a l u e . ORS 656.214(5). 

C l a i m a n t argues t h a t she has s u s t a i n e d l o s s range o f m o t i o n due t o t h e 
compensable i n j u r y . We agree w i t h t h e Referee t h a t c l a i m a n t ' s n o t e d exaggera
t i o n s o f t h e e x t e n t o f her p h y s i c a l l i m i t a t i o n s i s n o t s u f f i c i e n t e v i d e n c e o f a 
l o s s o f range o f m o t i o n and t h a t t h e r e i s no p e r s u a s i v e o b j e c t i v e m e d i c a l e v i 
dence t h a t c l a i m a n t has s u s t a i n e d any l o s s o f range o f m o t i o n due t o t h e com
pe n s a b l e i n j u r y . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 0, i s added t o her e d u c a t i o n v a l u e , 4, t h e sum i s 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1, t h e p r o d u c t i s 4. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 5, t h e r e s u l t i s 9 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y . Former OAR 436-35-280(7). However, because 
t h e i n s u r e r does n o t c h a l l e n g e t h e Referee's i n c r e a s e d award, we a f f i r m t h e 
Refere e ' s award. 

C o m p e n s a b i l i t y o f C h i r o p r a c t i c S e r v i c e s 

W i t h t h e e x c l u s i o n o f h i s f i r s t p aragraph under "M e d i c a l S e r v i c e s , " p. 4, 
we adopt t h e Refer e e ' s "Con c l u s i o n s o f Law" w i t h r e g a r d t o t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t s . 

P e n a l t i e s and R e l a t e d A t t o r n e y Fees 

C l a i m a n t argues on r e v i e w t h a t t h e i n s u r e r ' s J u l y 20, 1990 d e n i a l , d e n y i n g 
c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t s , i s unreasonable because t h e J u l y 20, 
1990 d e n i a l l e t t e r gave i n c o r r e c t i n f o r m a t i o n and t h a t t h e J u l y 26, 1990 d e n i a l 
l e t t e r , w h i c h amended t h e e a r l i e r d e n i a l , i s unreasonable because i t d i d n o t 
p r o v i d e c l a i m a n t w i t h r e q u i r e d i n f o r m a t i o n . A d d i t i o n a l l y , c l a i m a n t argues t h a t 
t h e i n s u r e r d i d n o t comply w i t h t h e D i r e c t o r ' s B u l l e t i n #215. 

Upon o u r de novo r e v i e w , we conclude t h a t t h e J u l y 26, 1990 d e n i a l l e t t e r , 
w h i c h s t a t e s t h a t i t s purpose i s t o amend t h e J u l y 20, 1990 d e n i a l , does g i v e 
c l a i m a n t adequate i n f o r m a t i o n r e g a r d i n g t h e new s t a t u t o r y l i m i t a t i o n s on p a l l i a 
t i v e c h i r o p r a c t i c t r e a t m e n t . F u r t h e r m o r e , t h e i n s u r e r ' s f a i l u r e t o comply w i t h 
a D i r e c t o r ' s b u l l e t i n has n o t caused a d e l a y i n t h e payment o f compensation, n o r 
i s i t a r e f u s a l t o pay compensation. 

We concur w i t h t h e Referee t h a t none o f t h e i n s u r e r ' s d e n i a l s a r e u n r e a 
s o n a b l e . 
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C l a i m a n t i s e n t i t l e d t o an assessed f e e i f her compensation has n o t been 
r e d u c e d o r d i s a l l o w e d . See ORS 656.382(2). A l t h o u g h t h e i n s u r e r r e q u e s t e d 
r e v i e w o f t h e c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e , and we have a f f i r m e d t h a t 
a s p e c t o f t h e Referee's o r d e r , t h a t f i n d i n g was germane o n l y t o i s s u e o f t h e 
amount o f t h e i n s u r e r ' s o f f s e t . The Board has p r e v i o u s l y c o n c l u d e d t h a t an 
o f f s e t does n o t reduce compensation w i t h i n t h e meaning o f ORS 65 6 . 3 8 2 ( 2 ) . See 
C h r i s t i n e L. D a v i s , 42 Van N a t t a 397, 398 (19 9 0 ) ; see a l s o S t r a z i v. SAIF, 109 
Or App 105 ( 1 9 9 1 ) . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o an assessed f e e i n 
t h i s m a t t e r . 

ORDER 

The Referee's o r d e r d a t e d September 14, 1990 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h d e c l i n e d t o award an 
o f f s e t i s r e v e r s e d . The i n s u r e r i s a l l o w e d an o f f s e t o f t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s p a i d from May 23, 1990 t o June 19, 1990 a g a i n s t f u t u r e awards, 
i f any, o f permanent d i s a b i l i t y . The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . 

November 14, 1991 C i t e as 43 Van N a t t a 2511 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD I . HOFMANN, Claimant 

WCB Case No. 91-02122 
ORDER DENYING MOTION TO DISMISS 

M i c h a e l B. Dye, Claimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

The i n s u r e r has moved t h e Board f o r an o r d e r d i s m i s s i n g c l a i m a n t ' s r e q u e s t 
f o r r e v i e w o f t h e Referee's August 30, 1991 o r d e r . C o n t e n d i n g t h a t n o t i c e o f 
c l a i m a n t ' s r e q u e s t was n o t t i m e l y p r o v i d e d t o t h e o t h e r p a r t i e s t o t h i s proceed
i n g , t h e i n s u r e r seeks t h e d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r Board r e v i e w . We 
deny t h e m o t i o n . 

FINDINGS OF FACT 

On August 30, 1991, t h e Referee i s s u e d an O p i n i o n and Order. On Monday, 
September 30, 1991, t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r Board r e v i e w o f 
t h e R e f e r e e ' s o r d e r . The r e q u e s t i n c l u d e d a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by 
m a i l , c e r t i f y i n g t h a t c o p i e s o f t h e r e q u e s t had been m a i l e d t o t h e employer, i t s 
i n s u r e r , and t h e i n s u r e r ' s c o u n s e l on September 30, 1991. 

CONCLUSIONS OF LAW AND OPINION 

A Re f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on which 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 6 5 6 . 2 9 5 ( 2 ) . 
Compliance w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . 
A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 (1 9 8 3 ) . Compliance w i t h ORS 
656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d o r 
a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . Argonaut I n s u r a n c e Co. 
v. K i n g , s u p r a . 

Here, t h e 3 0 t h day a f t e r t h e Referee's August 30, 1991 o r d e r was September 
29, 1991, a Sunday. T h e r e f o r e , t h e f i n a l day t o t i m e l y r e q u e s t r e v i e w was Mon
day, September 30, 1991. ORCP 10A; ORS 174.120. C l a i m a n t ' s r e q u e s t f o r r e v i e w 
was r e c e i v e d by t h e Board and c o p i e s were m a i l e d t o t h e o t h e r p a r t i e s t o t h e 
p r o c e e d i n g on September 30, 1991. Inasmuch as such s u b m i s s i o n s were made on t h e 
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f i n a l day t o t i m e l y comply w i t h ORS 656.289(3) and 6 5 6 . 2 9 5 ( 2 ) , we have j u r i s d i c 
t i o n t o c o n s i d e r t h i s case. 

The i n s u r e r seeks d i s m i s s a l o f c l a i m a n t ' s r e q u e s t , a s s e r t i n g t h a t i t , as 
w e l l as i t s c o u n s e l and t h e employer, d i d n o t r e c e i v e n o t i c e o f t h e a p p e a l u n t i l 
a f t e r t h e 3 0 t h day. We d e c l i n e t o d i s m i s s . 

C l a i m a n t ' s r e q u e s t f o r r e v i e w i n c l u d e d c l a i m a n t ' s a t t o r n e y ' s C e r t i f i c a t e 
o f M a i l i n g , w h i c h c e r t i f i e d t h a t c o p i e s o f t h e r e q u e s t had been m a i l e d on 
September 30, 1991 ( t h e f i n a l day i n which t o p e r f e c t an a p p e a l o f t h e R e f e r e e ' s 
o r d e r ) , t o t h e employer, t h e i n s u r e r and t h e i n s u r e r ' s c o u n s e l . T h i s p r o o f o f 
s e r v i c e by m a i l i s i n compliance w i t h OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( a ) . Thus, t h i s s e r v i c e 
by m a i l was c o m p l e t e upon m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( a ) ; F r a n k l i n J e f f e r s o n , 42 
Van N a t t a 509 ( 1 9 9 0 ) . The f a c t t h a t t h e employer and i t s r e p r e s e n t a t i v e s d i d 
n o t r e c e i v e c o p i e s o f c l a i m a n t ' s r e q u e s t f o r Board r e v i e w p r i o r t o e x p i r a t i o n o f 
t h e 30 day a p p e a l p e r i o d does not e s t a b l i s h t h a t c o p i e s were n o t t i m e l y m a i l e d 
t o t h e employer, t h e i n s u r e r and i t s c o u n s e l as p r e v i o u s l y c e r t i f i e d . F r a n k l i n 
J e f f e r s o n , s u p r a . 

F i n a l l y , G a i l E. C o l l i n s , 42 Van N a t t a 2343 ( 1 9 9 0 ) , t h e case upon w h i c h 
t h e i n s u r e r r e l i e s , i s n o t i n c o n s i s t e n t w i t h t h i s d e c i s i o n . I n C o l l i n s , a c a r 
r i e r ' s m o t i o n t o d i s m i s s t h e c l a i m a n t ' s r e q u e s t f o r r e v i e w was g r a n t e d because 
t h e r e c o r d f a i l e d t o e s t a b i s h t h a t a l l p a r t i e s t o t h e p r o c e e d i n g were e i t h e r 
p r o v i d e d w i t h a copy, o r r e c e i v e d a c t u a l knowledge, o f t h e c l a i m a n t ' s r e q u e s t 
f o r r e v i e w w i t h i n t h e s t a t u t o r y 30-day p e r i o d . However, u n l i k e c l a i m a n t ' s r e 
q u e s t f o r r e v i e w i n t h i s case, t h e r e q u e s t f o r r e v i e w i n C o l l i n s d i d n o t i n d i 
c a t e t h a t c o p i e s o f t h e r e q u e s t had been p r o v i d e d t o t h e o t h e r p a r t i e s . Here, 
as p r e v i o u s l y n o t e d , c l a i m a n t ' s r e q u e s t f o r r e v i e w i n c l u d e d c l a i m a n t ' s a t t o r 
ney's c e r t i f i c a t i o n t h a t c o p i e s o f t h e r e q u e s t had been m a i l e d t o t h e o t h e r p a r 
t i e s and t h e i r r e p r e s e n t a t i v e s on September 30, 1991, w h i c h was t h e f i n a l day 
b e f o r e t h e e x p i r a t i o n o f t h e s t a t u t o r y appeal p e r i o d . 

A c c o r d i n g l y , t h e i n s u r e r ' s m o t i o n i s d e n i e d . I n l i g h t o f t h i s o r d e r , t h e 
f o l l o w i n g r e v i s e d b r i e f i n g schedule w i l l be implemented. C l a i m a n t ' s a p p e l l a n t ' s 
b r i e f s h a l l due 21 days from t h e d a t e o f t h i s o r d e r . The i n s u r e r ' s r e s p o n d e n t ' s 
b r i e f s h a l l be due 21 days from t h e d a t e o f t h e m a i l i n g o f c l a i m a n t ' s a p p e l 
l a n t ' s b r i e f . C l a i m a n t ' s r e p l y b r i e f , i f any, s h a l l be due 14 days f r o m t h e 
d a t e o f m a i l i n g o f t h e i n s u r e r ' s respondent's b r i e f . T h e r e a f t e r , t h i s case 
s h a l l be d o c k e t e d f o r r e v i e w . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
SCOTT D. HUBERT, Claimant 
WCB Case No. Cl-02258 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Whitehead & Kloste r m a n , Claimant A t t o r n e y s 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

On October 25, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

Here, t h e proposed agreement p u r p o r t s t o r e l e a s e c l a i m a n t ' s r i g h t s and t h e 
e m p loyer's o b l i g a t i o n s under c l a i m a n t ' s accepted t h o r a c i c s t r a i n / s p r a i n c l a i m . 
I n a d d i t i o n , t h e agreement notes t h e i n s u r e r d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m 
on March 7, 1990, and c l a i m f o r t r e a t m e n t f o r a r i g h t s a c r o i l i a c c o n d i t i o n on 
A p r i l 19, 1990. The agreement t h e n r e c i t e s t h a t as p a r t o f t h i s s e t t l e m e n t , and 
" i n l i e u o f a h e a r i n g , " t h e p a r t i e s agree t h e s e d e n i a l s w i l l "be a f f i r m e d i n a l l 
r e s p e c t s and rem a i n i n f u l l f o r c e and e f f e c t . " (CDA page 4, l i n e s 2 1-25). 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make such d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n w h i c h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794 e x c e p t f o r m e d i c a l s e r v i c e s , i n an acce p t e d c l a i m . " OAR 436-60-
005 ( 9 ) (Emphasis s u p p l i e d ) . See a l s o OAR 438-09-001(1). 

The above language appears t o di s p o s e o f c l a i m ( s ) i n w h i c h t h e r e i s a d i s 
p u t e o v e r t h e c o m p e n s a b i l i t y o f t h e c l a i m ( s ) , r e s o l v i n g t h e d i s p u t e a g a i n s t com
p e n s a b i l i t y . The d e n i e d c o n d i t i o n s cannot be d i s p o s e d o f by CDA. The purpose 
o f t h e CDA i s t o d i s p o s e o f an "accepted c l a i m , " w i t h t h e e x c e p t i o n o f m e d i c a l 
s e r v i c e s , as t h e c l a i m e x i s t e d a t t h e t i m e t h e Board r e c e i v e d t h e CDA. See 
ORS 6 5 6 . 2 3 6 ( 1 ) . I t i s n o t t h e f u n c t i o n o f a c l a i m d i s p o s i t i o n agreement t o r e 
s o l v e c o m p e n s a b i l i t y i s s u e s . By a g r e e i n g t h a t t h e d e n i e d c l a i m s s h a l l be a f 
f i r m e d , t h e p a r t i e s have e s s e n t i a l l y e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t . 
See OAR 438-09-001(2). 

Inasmuch as t h e d i s p u t e d c l a i m s e t t l e m e n t i s i n t h e same document as a 
c l a i m d i s p o s i t i o n agreement, i t i m p e r m i s s i b l y exceeds t h e bounds o f OAR 438-09-
0 2 0 ( 1 ) ( b ) . T h e r e f o r e , we f i n d t h a t i t i s "unreasonable as a m a t t e r o f law." 
ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; see L o u i s R. Anava, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . A c c o r d 
i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . See 
ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t was 
s t a y e d by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . See OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) 
and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
SAMUEL LUCONTRO, Claimant 
Own M o t i o n No. 90-0657M 

OWN MOTION ORDER REVIEWING CARRIER CLOSURE 
Emmons, e t a l . , Claimant A t t o r n e y s 

C l a i m a n t r e q u e s t s r e v i e w o f t h e s e l f - i n s u r e d employer's A p r i l 10, 1991 
N o t i c e o f C l o s u r e t h a t c l o s e d h i s March 20, 1985 c l a i m f o r upper back and neck 
s t r a i n and b i l a t e r a l c a r p a l t u n n e l syndrome w i t h an award o f t e m p o r a r y d i s a b i l 
i t y c ompensation f r o m December 27, 1990 t h r o u g h March 3, 1991. T h i s open p e r i o d 
was approved by o u r Own M o t i o n Order o f December 28, 1990 f o r t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s i n r e l a t i o n t o l e f t c a r p a l t u n n e l syndrome s u r g e r y . 
C l a i m a n t now contends t h a t h i s l e f t c a r p a l t u n n e l syndrome was n o t r e l a t e d t o 
t h e 1985 i n j u r y , b u t r a t h e r , r e p r e s e n t s a new i n j u r y . 

Because a "new i n j u r y " c l a i m i s n o t s u b j e c t t o our own m o t i o n j u r i s d i c 
t i o n , see M i l t e n b e r q e r v. Howard's Plumbing, 93 Or App 475 ( 1 9 8 8 ) , t h e i s s u e o f 
whether c l a i m a n t ' s c o n d i t i o n r e p r e s e n t s a new i n d u s t r i a l i n j u r y i s n o t a p r o p e r 
m a t t e r f o r t h i s forum. I t i s a m a t t e r f o r which a h e a r i n g may be r e q u e s t e d . 
See ORS 6 5 6 . 2 8 3 ( 1 ) ; James S w i n d l e r , 41 Van N a t t a 2360 ( 1 9 8 9 ) . Had t h e r e been a 
pe n d i n g r e q u e s t f o r h e a r i n g on a new i n j u r y c l a i m , we would have p o s t p o n e d ac
t i o n on t h i s own m o t i o n m a t t e r u n t i l t h e pending l i t i g a t i o n had been r e s o l v e d . 
However, inasmuch as t h e r e i s no i n d i c a t i o n t h a t c l a i m a n t has r e q u e s t e d a hear
i n g , we p r o c e e d t o r e v i e w t h e m e r i t s o f t h e c l a i m c l o s u r e . 

By c h a r t n o t e d a t e d March 22, 1990, Dr. Warren, t h e t r e a t i n g p h y s i c i a n , 
d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y r e g a r d i n g h i s l e f t c a r p a l t u n n e l c o n d i 
t i o n . Warren a l s o n o t e d r i g h t w r i s t problems and suggested t h a t , i f t h e p r o b 
lems p e r s i s t , c l a i m a n t s h o u l d have a l i m i t e d bone scan. However, t h e r e a r e no 
subsequent m e d i c a l r e p o r t s c o n f i r m i n g t h e need f o r t h e scan. Thus, we f i n d t h a t 
Warren d i d n o t r a i s e a r e a s o n a b l e e x p e c t a t i o n o f f u r t h e r m a t e r i a l improvement 
fr o m t r e a t m e n t o r t h e passage o f t i m e . See ORS 656.005(17). T h e r e f o r e , we f i n d 
t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on March 22, 1991. A c c o r d i n g l y , t h e 
employer's A p r i l 10, 1991 N o t i c e o f Cl o s u r e i s a f f i r m e d i n i t s e n t i r e t y . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
VERNE WEHTJE, Claimant 
Own M o t i o n No. 66-0257M 

OWN MOTION ORDER 
SAIF L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r m e d i c a l 
b e n e f i t s r e l a t i n g t o h i s A p r i l 29, 1953 i n d u s t r i a l i n j u r y . SAIF recommends 
r e o p e n i n g o f c l a i m a n t ' s c l a i m t o p r o v i d e reimbursement f o r p r o s t h e t i c s h e a t h s . 

For c o n d i t i o n s r e s u l t i n g from a compensable i n j u r y o c c u r r i n g b e f o r e Jan
u a r y 1, 1966, t h e Board may a u t h o r i z e t h e payment o f m e d i c a l b e n e f i t s . ORS 
6 5 6 . 2 7 8 ( 1 ) ( b ) . Here, we f i n d t h a t t h e r e q u e s t e d m e d i c a l s e r v i c e i s r e a s o n a b l e 
and n e c e s s a r y f o r t h e compensable i n j u r y and i s r e q u i r e d t o m a i n t a i n t h e s t a t u s 
o f a p r o s t h e t i c d e v i c e . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened t o p r o v i d e 
p r o s t h e t i c s h e a t h s i n an amount n o t t o exceed $90.00. See OAR 438-12-037(1) (d) . 
Reimbursement f r o m t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t 
a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. By t h i s o r d e r , t h e c l a i m i s 
a g a i n c l o s e d . 
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I n a d d i t i o n t o t h i s r e q u e s t , SAIF n o t i f i e d us t h a t t h e Napa V a l l e y P a i n 
C e n t e r i s q u e s t i o n i n g t h e Oregon Fee Schedule and i t s a p p l i c a t i o n t o an o u t - o f -
s t a t e p r o v i d e r . By a J u l y 12, 1991 Own M o t i o n Order we had a l l o w e d r e i m b u r s e 
ment f o r an o f f i c e v i s i t and i n j e c t i o n s by t h e Napa V a l l e y P a i n C e n t e r i n t h e 
amount o f $221.82, t h e f i g u r e p r o v i d e d a f t e r a p p l i c a t i o n o f t h e Oregon Fee 
Schedule. The t o t a l amount o f t h e b i l l i n g b e f o r e a u d i t i n g t o t h e s c h e d u l e was 
$440.40. SAIF i n f o r m s us t h a t t h e p r o v i d e r would l i k e t o be r e i m b u r s e d f o r t h e 
r e m a i n i n g p o r t i o n o f h i s b i l l i n g i n t h e amount o f $218.58. 

When, as he r e , a d i s p u t e e x i s t s between an i n s u r e r and a m e d i c a l s e r v i c e 
p r o v i d e r r e g a r d i n g t h e amount o f a fee f o r m e d i c a l s e r v i c e s , o n l y t h e d i r e c t o r 
has t h e a u t h o r i t y t o r e s o l v e t h e d i s p u t e . See ORS 656.248(13). I n t h e e v e n t o f 
such a d i s p u t e , e i t h e r p a r t y may r e q u e s t r e v i e w by t h e Workers' Compensation 
D i v i s i o n o f t h e Department o f Ins u r a n c e and Finance a c c o r d i n g t o t h e p r o v i s i o n s 
o f OAR 436-10-110. I n t h e event t h a t r e v i e w by t h e D i v i s i o n i s r e q u e s t e d and 
t h e p r o v i d e r p r e v a i l s , t h e i n s u r e r may submit a n o t h e r r e q u e s t t o reopen c l a i m 
a n t ' s c l a i m i n o r d e r t o p r o v i d e reimbursement f o r such amounts as t h e d i r e c t o r 
deems a p p r o p r i a t e . 

I T I S SO ORDERED. 

November 15, 1991 C i t e as 43 Van N a t t a 2515 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
FIDEL D. CHAVEZ, Claimant 
WCB Case No. 89-21657 
SECOND ORDER ON REMAND 

H o l l i s Ransom, Claimant A t t o r n e y 
Meyers & Radl e r , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f our October 25, 1991 
Order on Remand t h a t awarded c l a i m a n t a $1,200 c a r r i e r - p a i d a t t o r n e y f e e under 
amended ORS 656.386(1) when t h e employer r e s c i n d e d i t s d e n i a l o f c l a i m a n t ' s low 
back i n j u r y c l a i m p r i o r t o h e a r i n g . Contending t h a t c l a i m a n t ' s a t t o r n e y ' s ac
t i o n s d i d n o t r e s u l t i n c l a i m a n t o b t a i n i n g compensation w h i c h he was no t a l r e a d y 
r e c e i v i n g , t h e employer a s s e r t s t h a t c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o an 
a t t o r n e y f e e under amended ORS 656.386(1). 

As s t a t e d i n our p r i o r o r d e r , c l a i m a n t r e q u e s t e d a h e a r i n g o b j e c t i n g t o 
t h e employer's acceptance o f h i s a g g r a v a t i o n c l a i m f o r a 1986 compensable i n j u r y 
and t h e d e n i a l o f h i s "new i n j u r y " c l a i m f o r h i s c u r r e n t low back c o n d i t i o n . 
W h i l e t h e h e a r i n g r e q u e s t was pending, c l a i m a n t ' s a t t o r n e y r e c e i v e d a w r i t t e n 
r e s ponse f r o m c l a i m a n t ' s a t t e n d i n g p h y s i c i a n c o n c l u d i n g t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n r e p r e s e n t e d a new i n j u r y . P r i o r t o t h e h e a r i n g , t h e employer r e 
s c i n d e d i t s d e n i a l and accepted c l a i m a n t ' s "new i n j u r y " c l a i m . 

N o t i n g t h a t we found t h a t c l a i m a n t ' s t emporary d i s a b i l i t y r a t e was h i g h e r 
under t h e a g g r a v a t i o n c l a i m t h a n t h e r a t e i s under t h e "new i n j u r y " c l a i m , t h e 
employer argues t h a t c l a i m a n t ' s a t t o r n e y e f f e c t i v e l y " o b t a i n e d " l e s s compensa
t i o n f o r c l a i m a n t as a r e s u l t o f t h e p r e - h e a r i n g r e s c i s s i o n o f t h e employer's 
"new i n j u r y " d e n i a l . Consequently, t h e employer contends t h a t c l a i m a n t i s n o t 
e n t i t l e d t o an a t t o r n e y f e e award. We d i s a g r e e . 

The employer m i s i n t e r p r e t s amended ORS 656.386(1), w h i c h p r o v i d e s f o r t h e 
award o f a r e a s o n a b l e a t t o r n e y f e e " [ i ] f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n 
i n g c ompensation f o r a c l a i m a n t and a h e a r i n g by a r e f e r e e i s n o t h e l d . " 
(Emphasis s u p p l i e d ) . Amended ORS 656.386(1) i s n o t c o n d i t i o n e d upon i n c r e a s e d 
o r g r e a t e r compensation. Rather, t h e a l l o w a n c e o f an a t t o r n e y f e e i s p r emised 
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on a f i n d i n g t h a t c l a i m a n t ' s a t t o r n e y has been i n s t r u m e n t a l i n o b t a i n i n g compen
s a t i o n w i t h o u t a h e a r i n g . "Compensation" i n c l u d e s a l l b e n e f i t s , i n c l u d i n g medi
c a l s e r v i c e s , p r o v i d e d f o r a compensable i n j u r y t o a s u b j e c t w o r k e r o r t h e 
w o r k e r ' s b e n e f i c i a r i e s by an i n s u r e r o r s e l f - i n s u r e d employer p u r s u a n t t o ORS 
Chapter 656. ORS 656 . 0 0 5 ( 8 ) . 

Here, as a r e s u l t o f c l a i m a n t ' s a t t o r n e y ' s e f f o r t s , t h e employer r e s c i n d e d 
i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m p r i o r t o t h e h e a r i n g . The r e s c i s 
s i o n o f t h a t d e n i a l and t h e acceptance o f c l a i m a n t ' s "new i n j u r y " c l a i m e s t a b 
l i s h e s c l a i m a n t ' s e n t i t l e m e n t t o a l l b e n e f i t s , i n c l u d i n g m e d i c a l s e r v i c e s , as 
s e t f o r t h i n ORS Chapter 656 which r e s u l t from t h e compensable i n j u r y . Such 
b e n e f i t s c o n s t i t u t e "compensation." ORS 656.005(8). Inasmuch as c l a i m a n t ' s 
a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g t h i s "compensation" f o r c l a i m a n t w i t h o u t 
a h e a r i n g , c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e award under amended ORS 
656.386(1) . 

A c c o r d i n g l y , o u r October 25, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our October 25, 1991 o r d e r . 
The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

November 15, 1991 C i t e as 43 Van N a t t a 2516 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RITA K. HINMAN, Claimant 
WCB Case No. 90-04152 

ORDER ON REVIEW 
J.R. P e r k i n s I I I , C l a imant A t t o r n e y 
Kennedy, Bowles, e t a l . , A t t o r n e y s 

L a r r y D. Schucht ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee F i n k ' s o r d e r t h a t up
h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f t h e noncomplying employer, o f 
her o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i l a t e r a l f o o t c o n d i t i o n . W i t h h er a p p e l 
l a n t ' s b r i e f , c l a i m a n t has a l s o s u b m i t t e d f u r t h e r m a t e r i a l s and r e q u e s t s t h a t we 
remand t h e m a t t e r t o t h e Referee f o r c o n s i d e r a t i o n o f t h a t e v i d e n c e . On r e v i e w , 
t h e i s s u e s a r e remand and c o m p e n s a b i l i t y . We d e c l i n e t o remand and a f f i r m . 

FINDINGS OF FACT 

I n F e b r u a r y 1990, t h e Department o f In s u r a n c e and Finance ("Department") 
f o u n d t h a t t h e employer was noncomplying. A h e a r i n g was h e l d i n March 1990 be
f o r e R e f e r e e F i n k . By i n t e r i m o r d e r d a t e d June 18, 1990, R eferee F i n k f o u n d 
t h a t c l a i m a n t was a s u b j e c t w o r k e r , t h e r e f o r e he a f f i r m e d t h e Department's f i n d 
i n g t h a t t h e employer was noncomplying. A d d i t i o n a l l y , Referee F i n k ' s o r d e r d i 
r e c t e d t h e SAIF C o r p o r a t i o n , on b e h a l f o f t h e noncomplying employer, t o c o n s i d e r 
c l a i m a n t ' s c l a i m on t h e m e r i t s and a d v i s e him when i t e i t h e r a c c e p t e d o r d e n i e d 
t h e c l a i m . T h e r e a f t e r , SAIF d e n i e d c l a i m a n t ' s c l a i m on t h e b a s i s t h a t h er 
b i l a t e r a l f o o t c o n d i t i o n was n o t c a u s a l l y r e l a t e d t o her work a c t i v i t i e s . 

I n 1987, c l a i m a n t became employed by t h e employer as t h e manager o f a b o w l 
i n g a l l e y . Her d u t i e s i n c l u d e d p u b l i c r e l a t i o n s , p a y i n g b i l l s , d o i n g bookwork 
and o t h e r o f f i c e d u t i e s . C l a i m a n t p e r f o r m e d t h e m a j o r i t y o f t h e s e j o b d u t i e s 
s i t t i n g i n a c h a i r o r on a s t o o l . I n December 1989, two c o u n t e r employees were 
t e r m i n a t e d . F o l l o w i n g t h e i r t e r m i n a t i o n , c l a i m a n t ' s hours i n c r e a s e d and she 
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worked a t t h e c o u n t e r and perfor m e d some j a n i t o r i a l work i n a d d i t i o n t o her 
o t h e r j o b d u t i e s . I n e a r l y December 1989, c l a i m a n t d i d n o t have access t o an 
a u t o m o b i l e , t h e r e f o r e she walked t o work. The wal k t o work t o o k a p p r o x i m a t e l y 
15 m i n u t e s and was u p h i l l . D u r i n g December 1989, c l a i m a n t c o n t i n u e d t o p e r f o r m 
t h e m a j o r i t y o f h e r j o b d u t i e s s i t t i n g down. 

C l a i m a n t was t e r m i n a t e d from her employment a t t h e end o f December 1989. 
I n J a n u a r y 1990, c l a i m a n t sought t r e a t m e n t from Dr. Peruzzo, M.D., f o r b i l a t e r a l 
f o o t p a i n . She f i l e d a w o r k e r s ' compensation c l a i m a t t r i b u t i n g h e r f o o t p a i n t o 
p r o l o n g e d s t a n d i n g a t work d u r i n g December 1989. C l a i m a n t ' s c o n d i t i o n was d i a g 
nosed as b i l a t e r a l p l a n t a r f a s c i t i s and c h r o n i c f o o t f a t i g u e . 

C l a i m a n t i s 5' 5" and weighs over 300 pounds. She has b i l a t e r a l f l a t f e e t 
and s y s t e m i c a r t h r i t i s . 

CONCLUSIONS OF LAW AND OPINION 

Remand 

W i t h h e r a p p e l l a n t b r i e f , c l a i m a n t has s u b m i t t e d a d d i t i o n a l e v i d e n c e 
c o n c e r n i n g t h e number o f hours she worked and her work d u t i e s . She contends 
t h a t t h i s e v i d e n c e i s r e l e v a n t t o show t h a t Dr. F u l l e r had an a c c u r a t e h i s t o r y . 
C l a i m a n t r e q u e s t s t h a t we remand t h i s m a t t e r t o t h e R eferee f o r a d m i s s i o n o f 
t h i s e v i d e n c e . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r t h e c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t 
must be c l e a r l y shown t h a t t h e m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due 
d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 
416 ( 1 9 8 6 ) ; D e l f i n a P. Lopez, 37 Van N a t t a 164 (1 9 8 5 ) . 

C l a i m a n t d i d n o t o b j e c t t o t h e admission o f Dr. F u l l e r ' s r e p o r t , o r ask f o r 
a c o n t i n u a n c e t o p r e p a r e f u r t h e r e vidence c o n c e r n i n g t h e h i s t o r y g i v e n t o Dr. 
F u l l e r . Moreover, c l a i m a n t ' s argument addresses t h e manner i n w h i c h t h e Referee 
i n t e r p r e t e d Dr. F u l l e r ' s r e p o r t i n r e l a t i o n t o her c r e d i b i l i t y and does n o t ad
d r e s s w h e t h e r t h e r e c o r d was i n c o m p l e t e l y o r i n s u f f i c i e n t l y d e v e l o p e d . F i n a l l y , 
t h e e v i d e n c e p r o f e r r e d by c l a i m a n t was o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e 
o f h e a r i n g . A c c o r d i n g l y , we conclude t h a t remand i s n o t w a r r a n t e d i n t h i s i n 
s t a n c e and proce e d t o t h e m e r i t s . 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h er work 
a c t i v i t i e s were c a u s a l l y r e l a t e d t o her b i l a t e r a l f o o t c o n d i t i o n . We agree. 

C l a i m a n t ' s c l a i m i s f o r b i l a t e r a l p l a n t a r f a s c i t i s and c h r o n i c f o o t f a t i g u e 
w h i c h she a t t r i b u t e s t o p r o l o n g e d s t a n d i n g a t work d u r i n g December 1989. There
f o r e , h e r c l a i m i s p r o p e r l y a n a l y z e d as an o c c u p a t i o n a l d i s e a s e . Former 
6 5 6 . 8 0 2 ( 1 ) ( c ) ; V a l t i n s o n v. SAIF, 56 Or App 184, 187 ( 1 9 8 2 ) . I n o r d e r t o be 
compensable as an o c c u p a t i o n a l d i s e a s e , c l a i m a n t must p r o v e t h a t h e r c o n d i t i o n 
a r o s e o u t o f and i n t h e course o f her employment. Former 6 5 6 . 8 0 2 ( 1 ) ( c ) . To 
e s t a b l i s h t h a t her c o n d i t i o n arose o u t o f and i n t h e c ourse o f h e r employment, 
c l a i m a n t must p r o v e t h a t her work exposure was t h e major c o n t r i b u t i n g cause o f 
her c o n d i t i o n . I d . ; Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 ( 1 9 9 1 ) . 

A t t h e o u t s e t , we n o t e t h a t t h e Referee found c l a i m a n t ' s t e s t i m o n y n o t 
c r e d i b l e based on her demeanor a t h e a r i n g . When a Referee's c r e d i b i l i t y f i n d i n g 
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i s made on t h e b a s i s o f demeanor d e f e r e n c e i s g i v e n t o t h e R e f e r e e ' s d e t e r m i n a 
t i o n . I n t e r n a t i o n a l Paper Co. v. McElrov, 101 Or App 61 ( 1 9 9 0 ) ; C o a s t a l Farm 
Supply v. H u l t b e r q , 84 Or App 282 (19 8 7 ) . I n t h i s i n s t a n c e , we do n o t f i n d any 
reas o n n o t t o d e f e r t o t h e Referee's f i n d i n g . F u r t h e r , we agree w i t h t h e Ref
e r e e t h a t t h e r e a r e i n c o n s i s t e n c i e s i n c l a i m a n t ' s t e s t i m o n y . A c c o r d i n g l y , we 
agree w i t h t h e Referee t h a t c l a i m a n t i s n o t a c r e d i b l e w i t n e s s . We now t u r n t o 
t h e m e d i c a l e v i d e n c e . 

On a q u e s t i o n n a i r e p r o v i d e d by c l a i m a n t ' s c o u n s e l , Dr. Peruzzo i n d i c a t e d 
t h a t t h e t i m e t h a t c l a i m a n t spent on her f e e t was t h e major c o n t r i b u t i n g cause 
o f h e r b i l a t e r a l f o o t c o n d i t i o n . I n answering t h i s q u e s t i o n , Dr. Peruzzo 
assumed t h a t c l a i m a n t spent 1/2 hour t o 1 hour w a l k i n g t o work and 9 t o 10 hours 
on h e r f e e t w h i l e a t work. Dr. F u l l e r o p i n e d t h a t t h e t i m e t h a t c l a i m a n t spent 
on her f e e t m a t e r i a l l y c o n t r i b u t e d t o her b i l a t e r a l f o o t c o n d i t i o n . Dr. F u l l e r 
based h i s o p i n i o n on t h e assumption t h a t c l a i m a n t was on her f e e t 16 hours p e r 
day. Dr. F u l l e r a l s o n o t e d t h a t c l a i m a n t ' s w e i g h t and f l a t f e e t c o n t r i b u t e d t o 
her c o n d i t i o n . F i n a l l y , Dr. Schwarz was unable t o s t a t e whether c l a i m a n t ' s work 
exposure c o n t r i b u t e d t o her b i l a t e r a l f o o t c o n d i t i o n . 

Dr. Peruzzo's o p i n i o n i s premised on t h e assumption t h a t c l a i m a n t was on 
her f e e t 9 t o 10 hours a day. T h i s i s n o t c o n s i s t e n t w i t h o u r f i n d i n g t h a t 
c l a i m a n t s p e n t t h e m a j o r i t y o f her t i m e a t work s i t t i n g down. S i m i l a r l y , Dr. 
F u l l e r ' s o p i n i o n i s premised on t h e f a u l t y assumption t h a t c l a i m a n t s p e n t 16 
hours on her f e e t a t work. Moreover, Dr. F u l l e r o p i n e d t h a t t h e t i m e c l a i m a n t 
spent on h e r f e e t a t work was a m a t e r i a l c o n t r i b u t i n g cause r a t h e r t h a n t h e 
major c o n t r i b u t i n g cause. Both Dr. Peruzzo's and Dr. F u l l e r ' s o p i n i o n s a r e 
based on an i n a c c u r a t e h i s t o r y , t h e r e f o r e we do n o t f i n d t h e i r o p i n i o n s p e r s u a 
s i v e . M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 77 Or App 473, 476 ( 1 9 7 7 ) . 

A c c o r d i n g l y , we co n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t h er work 
a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her b i l a t e r a l f o o t c o n d i t i o n . 
T h e r e f o r e , t h e c o n d i t i o n i s n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 5, 1990 i s a f f i r m e d . 

November 15, 1991 C i t e as 43 Van N a t t a 2518 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE E. HOLDEN, Claimant 
WCB Case No. 90-11918 

ORDER ON REVIEW 
Olson, e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a r i g h t knee i n j u r y . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The employer argues t h a t t h i s case f a l l s under t h e s t a n d a r d s e t f o r t h i n 
P h i l A. L i v e s l e v Company v. Russ, 296 Or 25 (19 8 3 ) . Under t h a t s t a n d a r d , a 
t r u l y u n e x p l a i n e d f a l l t h a t o c c u r s on t h e employer's premises w h i l e t h e w o r k e r 
i s p e r f o r m i n g r e q u i r e d d u t i e s i s compensable i f t h e worker can e l i m i n a t e a l l 
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i d i o p a t h i c causes. That a n a l y s i s i s o n l y a p p l i c a b l e when a w o r k e r f a l l s f o r 
unknown reasons and an i n j u r y r e s u l t s from t h e f a l l . F o l k e n b e r q v. SAIF, 69 Or 
App 159 ( 1 9 8 4 ) . 

Here, c l a i m a n t d i d n o t f a l l and t h e cause o f c l a i m a n t ' s worsened knee 
c o n d i t i o n i s known. The m e d i c a l evidence l i n k s c l a i m a n t ' s c o n d i t i o n t o t h e 
a c t i v i t y o f p u s h i n g a c a r t w e i g h i n g 100 pounds a t work. Inasmuch as c l a i m a n t ' s 
knee i n j u r y does n o t a r i s e from an u n e x p l a i n e d f a l l , t h e s t a n d a r d o f a n a l y z i n g 
c o m p e n s a b i l i t y as a r t i c u l a t e d i n P h i l A. L i v e s l e v V. Russ i s n o t a p p l i c a b l e . 
See R o x i e A. L i n q l e , 43 Van N a t t a 1742 (19 9 1 ) . 

The employer a l s o argues t h a t t h e r e a r e no o b j e c t i v e f i n d i n g s t o s u p p o r t 
c o m p e n s a b i l i t y as r e q u i r e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . We d i s a g r e e . Dr. James not e d 
c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s o f sharp p a i n , c a t c h i n g and i n c r e a s e d c r e p i t u s 
and c o n c l u d e d t h a t c l a i m a n t had s u s t a i n e d an i n j u r y t o h i s knee a t work. A 
p h y s i c i a n ' s e v a l u a t i o n o f a worker's s u b j e c t i v e c o m p l a i n t s s a t i s f i e s t h e d e f i n i 
t i o n o f " o b j e c t i v e f i n d i n g s . " Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $500 i s a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
a t t o r n e y ' s e f f o r t s c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e . I n r e a c h i n g t h i s con
c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p 
r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 4, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $500, t o be p a i d by 
t h e s e l f - i n s u r e d employer. 

November 15, 1991 C i t e as 43 Van N a t t a 2519 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT F. HOLLING, Claimant 

WCB Case Nos. 90-08517 & 90-08518 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r w h i c h u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a 
b i l a t e r a l h a n d / w r i s t c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t t h e c l a i m was n o t compensable based on a l a c k 
o f o b j e c t i v e f i n d i n g s t o s u p p o r t t h e c l a i m p u r s u a n t t o amended ORS 65 6 . 0 0 7 ( a ) . 
Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2, 3. We agree, b u t base o u r d e c i s i o n 
on t h e f o l l o w i n g r e a s o n i n g . 

An o c c u p a t i o n a l d i s e a s e i s d e f i n e d as, i n t e r a l i a , any d i s e a s e a r i s i n g o u t 
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o f and i n t h e c o u r s e o f employment caused by any s e r i e s o f t r a u m a t i c e v e n t s o r 
o c c u r r e n c e s w h i c h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n p h y s i c a l d i s a b i l i t y o r 
d e a t h caused by substances o r a c t i v i t i e s t o which an employee i s n o t o r d i n a r i l y 
s u b j e c t e d o r exposed o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment. 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . I n o r d e r t o prove a compensable o c c u p a t i o n a l d i s e a s e , c l a i m 
a n t must p r o v e t h a t employment c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f 
h i s b i l a t e r a l w r i s t / h a n d c o n d i t i o n . ORS 656.802(2). E x i s t e n c e o f t h e d i s e a s e 
must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . I d . 

The R e f e r e e fo u n d i n s u f f i c i e n t o b j e c t i v e f i n d i n g s t o s u p p o r t c o m p e n s a b i l 
i t y . A l t h o u g h we c o n c l u d e t h e r e c o r d c o n t a i n s o b j e c t i v e f i n d i n g s , we n o n e t h e 
l e s s agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n . On e x a m i n a t i o n , Dr. Jones 
n o t e d c l a i m a n t had h y p e s t h e s i a i n t h e index and m i d d l e f i n g e r s o f t h e l e f t hand. 
We have h e l d t h a t such e v i d e n c e meets t h e d e f i n i t i o n o f o b j e c t i v e f i n d i n g s under 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . Suzanne Robertson. 43 Van N a t t a 1505 ( 1 9 9 1 ) . 

We g e n e r a l l y g i v e g r e a t e r w e i g h t t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n 
absent p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810 
( 1 9 8 3 ) . Dr. Jones, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , who i s an o r t h o p e d i c and hand 
surgeon, d i a g n o s e d c u m u l a t i v e trauma d i s o r d e r , which he r e l a t e d t o c l a i m a n t ' s 
work. 

We a r e n o t persuaded t h a t Dr. Jones' o p i n i o n e s t a b l i s h e s t h a t c l a i m a n t ' s 
work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s hand and w r i s t c o n d i 
t i o n . He o p i n e d t h a t c u m u l a t i v e trauma d i s o r d e r was t h e " g r e a t e s t p r o b a b i l i t y . " 
Dr. Jones rea c h e d h i s d i a g n o s i s o f c u m u l a t i v e trauma d i s o r d e r by e x c l u d i n g sev
e r a l o t h e r e x p l a n a t i o n s f o r c l a i m a n t ' s symptoms. C l a i m a n t cannot c a r r y h i s b u r 
den o f p r o o f m e r e l y by d i s p r o v i n g o t h e r p o s s i b l e e x p l a n a t i o n s f o r h i s c o n d i t i o n . 
ORS 656.266; W i l l i a m L. G u t h r i d q e , 42 Van N a t t a 1039 ( 1 9 9 0 ) . A c c o r d i n g l y , we 
f i n d Dr. Jones' o p i n i o n u n p e r s u a s i v e . 

E x a m i n i n g n e u r o l o g i s t , Dr. Rosenbaum, c o u l d n o t a t t r i b u t e c l a i m a n t ' s 
symptoms t o w o r k - r e l a t e d c u m u l a t i v e trauma d i s o r d e r . He o p i n e d t h a t Dr. Jones' 
i n i t i a l a s s u m p t i o n t h a t t h e l e f t hand symptoms were a response t o t h e s l i v e r was 
t h e most l i k e l y d i a g n o s i s . He a l s o o p i n e d t h a t t h e r i g h t hand symptoms were 
more p r o b l e m a t i c . He s t a t e d t h a t t h e work c l a i m a n t was d o i n g , p i c k i n g up "2 by 
4s" w i t h t h e r i g h t hand f o r one week, was no t p a r t i c u l a r l y l i k e l y t o cause seven 
months o f r e c u r r e n t s w e l l i n g . 

E x a m i n i n g hand surgeon, Dr. J e w e l l , o p i n e d t h a t he d i d n o t b e l i e v e t o a 
r e a s o n a b l e m e d i c a l p r o b a b i l i t y t h a t c l a i m a n t ' s work a c t i v i t i e s c o n t r i b u t e d t o 
t h e advancement o f a d i s e a s e p r o c e s s . Dr. J e w e l l q u e s t i o n e d t h e r e l a t i o n s h i p 
between c l a i m a n t ' s upper e x t r e m i t y symptomatology and h i s employment a c t i v i t i e s 
g i v e n t h e f a c t t h a t t h e s e c o n t i n u e d even though c l a i m a n t had n o t worked f o r t h e 
employer f o r s e v e r a l months. Dr. Jones acknowledged t h a t symptoms due t o 
o v e r u s e syndrome s h o u l d d i m i n i s h . However, c l a i m a n t t e s t i f i e d t h e symptoms have 
n o t d ecreased s i n c e he l e f t work. 

We d e f e r t o t h e o p i n i o n s o f Drs. J e w e l l and Rosenbaum because we c o n s i d e r 
t h e i r o p i n i o n s w e l l reasoned. Somers v. SAIF, 64 Or App 259 ( 1 9 8 6 ) . Moreover, 
u n l i k e Dr. Jones' o p i n i o n , t h e i r e v a l u a t i o n s were n o t based on a d e t e r m i n a t i o n 
o f c a u s a t i o n by e x c l u s i o n . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has f a i l e d t o 
p r o v e t h a t h i s employment a c t i v i t i e s c o n s t i t u t e d t h e major c o n t r i b u t i n g cause o f 
h i s b i l a t e r a l hand and w r i s t c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 7, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
SHARON K. MARVIN, Claimant 

WCB Case No. 90-19280 
ORDER ON REVIEW 

Parker & Bush, Claimant A t t o r n e y s 
VavRosky, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Crumme's o r d e r 
w h i c h : (1) foun d t h a t c l a i m a n t had f a i l e d t o t i m e l y n o t i f y t h e i n s u r e r o f her 
i n j u r y ; (2) u p h e l d t h e i n s u r e r ' s d e n i a l o f her c l a i m f o r a r i g h t knee c o n d i t i o n ; 
and (3) d e c l i n e d t o assess a p e n a l t y f o r an a l l e g e d u n r e a s o n a b l e d e n i a l . On 
r e v i e w , t h e i s s u e s a r e t i m e l i n e s s , c o m p e n s a b i l i t y and p e n a l t i e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , w i t h t h e f o l l o w i n g supplementa
t i o n . C l a i m a n t ' s t w i s t i n j u r y t o her r i g h t knee i n Fe b r u a r y 1990 was n o t a 
m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t 
commencing September 20, 1990. 

CONCLUSIONS OF LAW 

T i m e l i n e s s / C o m p e n s a b i l i t y 

We a f f i r m and adopt t h a t p a r t o f t h e Referee's o r d e r w h i c h u p h e l d t h e i n 
s u r e r ' s d e n i a l on t h e ground t h a t c l a i m a n t had f a i l e d , w i t h o u t good cause, t o 
g i v e t h e employer t i m e l y n o t i c e o f t h e i n j u r y , and t h a t t h e employer was sub
s t a n t i a l l y p r e j u d i c e d by t h e d e l a y . Assuming arguendo t h a t c l a i m a n t ' s n o t i c e o f 
i n j u r y was t i m e l y , we would s t i l l u p h o l d t h e i n s u r e r ' s d e n i a l . 

The R e f e r e e found ( a t l e a s t i m p l i c i t l y ) t h a t c l a i m a n t ' s d i s a b i l i t y and 
need f o r t r e a t m e n t i n September 1990, r e s u l t e d from a c o m b i n a t i o n o f t h e Febru
a r y 1990 knee t w i s t and c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n . F i n d i n g t h e case gov
e r n e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , t h e Referee concluded t h a t c l a i m a n t was n o t e n t i 
t l e d t o d i s a b i l i t y compensation o r t r e a t m e n t because c l a i m a n t f a i l e d t o e s t a b 
l i s h t h a t t h e Fe b r u a r y 1990 knee t w i s t was t h e major c o n t r i b u t i n g cause o f her 
d i s a b i l i t y and need f o r t r e a t m e n t . We agree t h a t t h e case i s governed by ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) and t h a t c l a i m a n t f a i l e d t o meet her burden o f p r o o f . 

The Board has r e c e n t l y h e l d t h a t , under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , a d e t e r m i n a t i o n 
o f c o m p e n s a b i l i t y i s a t w o - p a r t t e s t i f t h e r e i s a p r e e x i s t i n g c o n d i t i o n . 
Bahman M. N a z a r i , 43 Van N a t t a 2368 (1 9 9 1 ) . F i r s t , i t must be d e t e r m i n e d 
w hether t h e r e was a "compensable i n j u r y " under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , i . e . , an a c c i 
d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e course o f employment. Thus, c l a i m a n t 
must f i r s t p r o v e by a preponderance o f t h e e v i d e n c e t h a t t h e F e b r u a r y 1990 i n c i 
d e n t a t work was a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r 
m e d i c a l s e r v i c e s . 

The e x t e n t o f t h e r e l a t i o n s h i p , i f any, between t h e F e b r u a r y 1990 knee 
t w i s t and t h e o n s e t o f c l a i m a n t ' s d i s a b i l i t y i n September 1990 i s a complex 
m e d i c a l q u e s t i o n t h a t we cannot d e c i d e w i t h o u t e x p e r t o p i n i o n . Kassahn v. 
P u b l i s h e r s Co., 76 Or App 105, 109 (19 8 5 ) . 

I t i s u n d i s p u t e d t h a t f o l l o w i n g t h e February 1990 i n c i d e n t , c l a i m a n t n e i 
t h e r sought m e d i c a l t r e a t m e n t nor became d i s a b l e d u n t i l September 20, 1990, a f 
t e r she t w i s t e d her knee a t home. Dr. Ahbel, who o p e r a t e d on c l a i m a n t ' s r i g h t 
knee i n November 1990, diagnosed d e g e n e r a t i v e j o i n t d i s e a s e and a m e d i a l 
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meniscus t e a r w h i c h he foun d " d e g e n e r a t i v e i n n a t u r e . " (Ex. 1 5 - 1 ) . C l a i m a n t r e 
l i e s s o l e l y on t h e o p i n i o n o f Dr. C o r r i g a n , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , who 
op i n e d t h a t : 

" I f t h e h i s t o r y as p r o v i d e d ... by Mrs. M a r v i n i s c o r r e c t , i t 
i s my o p i n i o n t h a t t h e meniscus t e a r i n her r i g h t knee w h i c h neces
s i t a t e d f u r t h e r t r e a t m e n t and u l t i m a t e l y a r t h r o s c o p i c p a r t i a l m e d i a l 
meniscectomy was due t o her d e s c r i b e d i n j u r y t h a t o c c u r r e d i n e a r l y 
F e b r u a r y o f 1990." (Emphasis Added). 

The R e f e r e e f o u n d , and we agree ( f o r t h e reasons s t a t e d i n d e t a i l by t h e 
Re f e r e e , whose r e a s o n i n g we adopt as our own), t h a t t h e h i s t o r y Dr. C o r r i g a n r e 
l i e d on was n o t c o r r e c t , and c o n s e q u e n t l y , h i s o p i n i o n on t h e q u e s t i o n o f causa
t i o n was n o t r e l i a b l e . There i s no o t h e r m e d i c a l e v i d e n c e i n t h e r e c o r d on t h e 
q u e s t i o n o f c a u s a t i o n . T h e r e f o r e , c l a i m a n t f a i l e d t o meet her burden o f p r o v i n g 
by a preponderance o f t h e eviden c e t h a t she s u s t a i n e d a compensable r i g h t knee 
i n j u r y i n F e b r u a r y 1990. F u r t h e r m o r e , assuming arguendo, t h a t c l a i m a n t p r o v e d a 
compensable r i g h t knee i n j u r y i n February 1990, we a f f i r m and adopt t h e r e a s o n 
i n g and c o n c l u s i o n o f t h e Referee t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h a t h er 
compensable i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f h e r d i s a b i l i t y 
and needs f o r m e d i c a l t r e a t m e n t commencing September 20, 1990. 

P e n a l t i e s 

We a f f i r m and adopt t h e Referee's o r d e r as i t p e r t a i n s t o p e n a l t i e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 8, 1991 i s a f f i r m e d . 

November 15. 1991 C i t e as 43 Van N a t t a 2522 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GORDON K. WARE, Claimant 

WCB Case Nos. 90-13954 & 90-19112 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
D a r r e l l E. Bewley, Defense A t t o r n e y 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f Ref e r e e D a v i s ' 
o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low 
back c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t d i d n o t s u f f e r a new compensable i n j u r y w h i l e w o r k i n g f o r SAIF's 
i n s u r e d . 
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CONCLUSIONS OF LAW AND OPINION 

R e l y i n g on Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) , and 
L i n d a L. Wise, 42 Van N a t t a 115 ( 1 9 9 0 ) , t h e Referee fo u n d t h a t L i b e r t y had n o t 
e s t a b l i s h e d t h a t c l a i m a n t ' s work a c t i v i t i e s a t SAIF's i n s u r e d c o n t r i b u t e d t o a 
p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s compensable c o n d i t i o n . T h e r e f o r e , he con
c l u d e d t h a t L i b e r t y remained r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . A l 
t h o u g h we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n t h a t L i b e r t y remains t h e 
r e s p o n s i b l e c a r r i e r , we do so f o r d i f f e r e n t reasons. 

C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was con
vened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e "savings c l a u s e " c o n t a i n e d i n s e c t i o n 
5 4 ( 2 ) does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a 
s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 
5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an ab

s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e work
e r s ' compensation law. I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , 
we a n a l y z e t h i s m a t t e r under t h e Workers' Compensation A c t as amended, e f f e c t i v e 
J u l y 1 , 1990. 

The c u r r e n t v e r s i o n o f Chapter 656 s t a t e s t h a t when a w o r k e r s u s t a i n s a 
compensable i n j u r y , t h e r e s p o n s i b l e employer s h a l l remain r e s p o n s i b l e f o r f u t u r e 
compensable m e d i c a l s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i 
t i o n u n l e s s t h e worker s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con
d i t i o n . Or Laws, S p e c i a l Session, Ch. 2 49. Thus, i n cases i n w h i c h an 
a c c e p t e d i n j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h 
a l a t e r c a r r i e r , r e s p o n s i b i l i t y r e s t s w i t h t h e o r i g i n a l c a r r i e r u n l e s s t h e 
c l a i m a n t s u s t a i n s an a c t u a l , independent compensable i n j u r y d u r i n g t h e subse
quent work exposure. R i c a r d o Vasguez, 43 Van N a t t a 1678 ( 1 9 9 1 ) . 

T h e r e f o r e , under t h e new a n a l y s i s , L i b e r t y , as t h e l a s t c a r r i e r a g a i n s t 
whom c l a i m a n t had an accepted low back i n j u r y , remains p r e s u m p t i v e l y r e s p o n s i 
b l e . I n o r d e r t o a v o i d r e s p o n s i b i l i t y , i t now has t h e burden o f e s t a b l i s h i n g 
t h a t c l a i m a n t s u s t a i n e d a new compensable i n j u r y w h i l e w o r k i n g f o r SAIF's i n 
s u r e d . A c c o r d i n g l y , i n o r d e r t o e s t a b l i s h a new compensable i n j u r y , L i b e r t y 
must e s t a b l i s h , by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s , t h a t 
c l a i m a n t s u s t a i n e d a subsequent d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s , a mate
r i a l c o n t r i b u t i n g cause o f which were h i s work a c t i v i t i e s w i t h SAIF's i n s u r e d . 
Mark N. W i e d l e , 43 Van N a t t a 855 ( 1 9 9 1 ) . 

C o n s i d e r i n g c l a i m a n t ' s p r i o r i n j u r y t o h i s back and h i s h i s t o r y o f symp
t o m a t i c w a x i n g w i t h i n c r e a s e d a c t i v i t y , we conclude t h a t t h e cause o f h i s c o n d i 
t i o n i s a complex m e d i c a l q u e s t i o n . Thus, w h i l e c l a i m a n t ' s t e s t i m o n y i s p r o b a 
t i v e , t h e r e s o l u t i o n o f t h a t q u e s t i o n p r i m a r i l y t u r n s on an a n a l y s i s o f m e d i c a l 
e v i d e n c e . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 259 ( 1 9 8 5 ) . Here, t h e r e c o r d c o n t a i n s no medi
c a l e v i d e n c e t h a t c l a i m a n t s u f f e r e d a new i n j u r y i n 1990. 

Dr. L e i s t i k o w has c o n t i n u e d t o t r e a t c l a i m a n t s i n c e t h e o r i g i n a l September 
1985 i n j u r y a t L i b e r t y ' s i n s u r e d and p r o v i d e s t h e o n l y m e d i c a l e v i d e n c e r e l a t i n g 
t o t h e c a u s a t i o n o f c l a i m a n t ' s c u r r e n t c o n d i t i o n . L e i s t i k o w r e p e a t e d l y o p i n e d 
t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n r e s u l t e d from an a g g r a v a t i o n o f t h e September 
1985 i n j u r y . (Exs. 31-1, 33-1, 35, 46, 54, 6 4 ) . F u r t h e r m o r e , t h e r e c o r d shows 
t h a t , a f t e r t h e o r i g i n a l September 1985 i n j u r y , c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
e x a c e r b a t i o n s w i t h p h y s i c a l e x e r t i o n . (Ex. 25, 2 6 ) . 

Thus, because no m e d i c a l evidence e s t a b l i s h e s t h a t c l a i m a n t s u f f e r e d a new 
compensable i n j u r y a t SAIF's i n s u r e d , L i b e r t y remains t h e r e s p o n s i b l e c a r r i e r 
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and s h a l l p r o c e s s c l a i m a n t ' s c l a i m as such. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2, s e c t i o n 49. 

A t t o r n e y Fees 

Because t h e Referee's o r d e r addressed b o t h c o m p e n s a b i l i t y and r e s p o n s i b i l 
i t y , c o m p e n s a b i l i t y remained a t r i s k on r e v i e w . Tanya L. Baker, 42 Van N a t t a 
2818 ( 1 9 9 0 ) . Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o a f e e f o r s e r v i c e s on r e v i e w under ORS 6 5 6 . 3 8 2 ( 2 ) , p a y a b l e by L i b 
e r t y , t h e i n s u r e r t h a t i n i t i a t e d Board r e v i e w . See Tanya L. Baker, s u p r a ; J o e l 
D. T u r p i n , 42 Van N a t t a 1736 ( 1 9 8 9 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $400 i s a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s on r e v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d and t h e v a l u e o f t h e i n t e r 
e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 14, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e f e e o f $400, p a y a b l e by 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
JIMMY L. GERMAN, Claimant 
WCB Case No. 90-15892 

ORDER DENYING RECONSIDERATION 
F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

H a l lock. & Be n n e t t , Defense A t t o r n e y s 

On October 7, 1991, we r e v e r s e d a Referee's o r d e r t h a t had d e c l i n e d t o 
award an assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s i n o b t a i n i n g 
r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l o f h i s low back i n j u r y c l a i m p r i o r t o 
h e a r i n g . R e l y i n g on amended ORS 656.386(1), we awarded $750 as a r e a s o n a b l e 
i n s u r e r - p a i d a t t o r n e y f e e . 

We have r e c e i v e d a proposed " S t i p u l a t i o n and Order" f r o m t h e p a r t i e s which 
i s d e s i g n e d t o r e s o l v e t h e i s s u e c o n c e r n i n g t h e amount o f a r e a s o n a b l e a t t o r n e y 
f e e . We t r e a t such a sub m i s s i o n as a mo t i o n f o r r e c o n s i d e r a t i o n o f o u r October 
7, 1991 o r d e r . The m o t i o n i s de n i e d f o r l a c k o f j u r i s d i c t i o n . 

I n accordance w i t h ORS 656.295(8), a Board o r d e r i s f i n a l u n l e s s w i t h i n 30 
days a f t e r t h e d a t e o f m a i l i n g o f co p i e s o f such o r d e r , one o f t h e p a r t i e s ap
p e a l s t o t h e Cou r t o f Appeals f o r j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h t o ap
p e a l an o r d e r c o n t i n u e s t o r u n , u n l e s s t h e o r d e r i s abated, s t a y e d , r e p u b l i s h e d 
o r w i t h d r a w n w i t h i n 30 days o f i t s issuance. I n t e r n a t i o n a l Paper Co. v. W r i g h t , 
80 Or App 444, 447 (1 9 8 6 ) . 

Here, our o r d e r i s s u e d on October 7, 1991 and c o p i e s o f t h e o r d e r were 
m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g on t h a t d a t e . C o n s e q u e n t l y , t h e f i n a l 
day b e f o r e e x p i r a t i o n o f t h e 30-day p e r i o d was November 6, 1991. The p a r t i e s ' 
s t i p u l a t i o n , s u b m i t t e d w i t h a November 4, 1991 cover l e t t e r , was r e c e i v e d by t h e 
Board's P o r t l a n d o f f i c e on November 5, 1991. (The l e t t e r was misaddressed i n 
t h a t i t was d i r e c t e d t o t h e Referee who had i n i t i a l l y heard t h e case, r a t h e r 
t h a n t o t h e Board t o which r e v i e w o f t h e Referee's o r d e r had been r e q u e s t e d and 
fr o m w h i c h t h e October 7, 1991 o r d e r had i s s u e d ) . The s t i p u l a t i o n was r o u t e d 
f r o m t h e Board's P o r t l a n d o f f i c e t o i t s o f f i c e i n Salem and r e c e i v e d on November 
8, 1991. U n f o r t u n a t e l y , by t h e t i m e we r e c e i v e d t h e s t i p u l a t i o n , t h e 30-day 
s t a t u t o r y p e r i o d had e l a p s e d , t h e r e b y p r e v e n t i n g us from r e c o n s i d e r i n g our Octo
be r 7, 1991 o r d e r . ORS 656.295(8); I n t e r n a t i o n a l Paper Co. v. W r i g h t , supra. 

I n c o n c l u s i o n , e v e r y a t t e m p t i s made t o respond t o m o t i o n s f o r r e c o n s i d e r 
a t i o n as e x p e d i t i o u s l y as we p o s s i b l y can. P a r t i e s can p r o v i d e immeasurable 
a s s i s t a n c e i n t h e s e e f f o r t s by d i r e c t i n g t h e i r submissions t o t h e a p p r o p r i a t e 
forum. I n any e v e n t , d e s p i t e t h e be s t o f i n t e n t i o n s i n r e s p o n d i n g t o p o s t - o r d e r 
s u b m i s s i o n s , t h e u l t i m a t e r e s p o n s i b i l i t y f o r p r e s e r v i n g p a r t i e s ' r i g h t s under a 
f i n a l , a p p e a l a b l e o r d e r r e s t s w i t h t h o s e p a r t i e s . 

A c c o r d i n g l y , because our October 7, 1991 o r d e r has become f i n a l by ope r a 
t i o n o f law, we l a c k j u r i s d i c t i o n t o c o n s i d e r t h e p a r t i e s ' s t i p u l a t i o n . There
f o r e , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DORIS A. PACE, Claimant 
WCB Case No. 90-08372 

ORDER ON REVIEW 
S t a r r & Vin s o n , Claimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee B l a c k ' s o r d e r w h i c h : 
(1) d e c l i n e d t o assess a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r an a l l e g e d l y u n r e a s o n 
a b l e f a i l u r e t o p r o c e s s her a g g r a v a t i o n c l a i m ; and (2) reduced c l a i m a n t ' s award 
o f u n s c h e d u l e d permanent d i s a b i l i t y f rom 17 p e r c e n t (54.4 d e g r e e s ) , as awarded 
by D e t e r m i n a t i o n Order, t o 3 p e r c e n t (9.6 d e g r e e s ) . The s e l f - i n s u r e d employer 
c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e Referee's o r d e r w h i c h : (1) foun d 
t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m compensation from January 18, 1990 t h r o u g h 
A p r i l 16, 1990; (2) assessed a p e n a l t y f o r an a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o 
pr o c e s s c l a i m a n t ' s a g g r a v a t i o n c l a i m ; and (3) awarded c l a i m a n t 5 p e r c e n t (9.6 
degrees) s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t 
arm whereas a D e t e r m i n a t i o n Order had n o t awarded any sch e d u l e d permanent d i s 
a b i l i t y . On r e v i e w , t h e i s s u e s a r e e n t i t l e m e n t t o i n t e r i m c ompensation, p e n a l 
t i e s and a t t o r n e y f e e s , and e x t e n t o f scheduled and unscheduled permanent d i s 
a b i l i t y . We m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

I n November 1988, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o her l e f t knee 
and back when she s l i p p e d and f e l l . I n February 1989, c l a i m a n t s u s t a i n e d a sec
ond compensable i n j u r y t o her back, r i g h t s h o u l d e r and r i g h t elbow when she f e l l 
down some s t a i r s . Both c l a i m s were processed under t h e same c l a i m number by t h e 
employer. 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y w i t h r e s p e c t t o a l l a c c e p t e d c o n d i 
t i o n s i n November 1989. A December 5, 1989 D e t e r m i n a t i o n Order c l o s e d her c l a i m 
and awarded 17 p e r c e n t unscheduled permanent d i s a b i l i t y . The D e t e r m i n a t i o n 
Order d i d n o t award any scheduled permanent d i s a b i l i t y f o r c l a i m a n t ' s r i g h t arm. 

On Ja n u a r y 10, 1990, c l a i m a n t was examined by Dr. C l i b b o r n . Dr. C l i b b o r n 
w r o t e t h e employer i n d i c a t i n g t h a t c l a i m a n t ' s c o n d i t i o n had d e t e r i o r a t e d and 
t h a t she was u n a b l e t o work as a s e c u r i t y guard. Dr. C l i b b o r n r e p o r t e d t h a t 
c l a i m a n t was e x p e r i e n c i n g headaches, d i z z i n e s s and i n c r e a s e d p a i n and numbness 
i n h er r i g h t arm. He a l s o r e p o r t e d t h a t c l a i m a n t was un a b l e t o use her r i g h t 
hand due t o . r i g h t arm p a i n . The employer r e c e i v e d Dr. C l i b b o r n ' s r e p o r t on 
January 18, 1990. The employer d i d n o t respond t o Dr. C l i b b o r n ' s r e p o r t . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e r i g h t arm and s h o u l d e r p a i n t h r o u g h o u t 
t h e w i n t e r and s p r i n g o f 1990. Claimant r e t u r n e d t o her r e g u l a r work as a secu
r i t y g u a r d on J u l y 1 1 , 1990. 

C l a i m a n t has s u s t a i n e d l o s s e s o f ranges o f m o t i o n i n her c e r v i c a l and 
t h o r a c o l u m b a r s p i n e . W i t h r e g a r d t o her c e r v i c a l s p i n e t h e range o f m o t i o n 
f i n d i n g s a r e : f l e x i o n t o 40 degrees; e x t e n s i o n t o 40 degrees; r o t a t i o n t o 60 
degrees; and, l a t e r a l b e n d i n g t o 40 degrees. W i t h r e g a r d t o her t h o r a c o l u m b a r 
s p i n e , t h e range o f m o t i o n f i n d i n g s a r e : ( s i t t i n g ) f l e x i o n t o 90 degree s ; ex
t e n s i o n t o 25 degrees; r o t a t i o n t o 30 degrees; and, l a t e r a l b e n d i n g t o 30 
degrees. 

C l a i m a n t e x p e r i e n c e s r i g h t s h o u l d e r p a i n and r e f e r r e d p a i n i n t o t h e r i g h t 
arm w i t h a c t i v i t y . 
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The Referee c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m compensation 
f r o m J anuary 18, 1990 t h r o u g h A p r i l 16, 1990. We agree t h a t c l a i m a n t i s e n t i 
t l e d t o i n t e r i m compensation, b u t we f i n d she i s e n t i t l e d t o i n t e r i m compensa
t i o n f r o m January 18, 1990 t h r o u g h J u l y 1 1 , 1990. 

C l a i m a n t r e q u e s t e d a h e a r i n g p r i o r t o May 1, 1990, b u t t h e h e a r i n g was 
convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " con
t a i n e d i n Oregon Laws 1990, Chapter 2, S e c t i o n 54(2) does n o t a p p l y . I n a d d i 
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. Oregon Laws 1990, Chapter 2, 
S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an 
ab s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e work
e r s ' compensation law. See B r i a n L. Dunn, 43 Van N a t t a 1673 ( 1 9 9 1 ) ; I d a M. 
Walker, 43 Van N a t t a 1402 (19 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e 
Workers' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

The employer contends t h a t under amended ORS 656 . 2 7 3 ( 6 ) , c l a i m a n t was n o t 
e n t i t l e d t o i n t e r i m compensation d e s p i t e Dr. C l i b b o r n ' s January 1990 r e p o r t t h a t 
her compensable r i g h t arm c o n d i t i o n had worsened. N o t i n g t h a t c l a i m a n t f a i l e d 
t o p r o v e her a g g r a v a t i o n c l a i m , ^ t h e employer r e l i e s on t h e l e g i s l a t u r e ' s i n s e r 
t i o n o f "compensable" i n amended s u b s e c t i o n (6) which now s t a t e s : 

" ( b ) A c l a i m s u b m i t t e d i n accordance w i t h t h i s s e c t i o n s h a l l 
be p r o c e s s e d by t h e i n s u r e r o r s e l f - i n s u r e d employer i n accordance 
w i t h t h e p r o v i s i o n s o f ORS 656.262, except t h a t t h e f i r s t i n s t a l m e n t 
o f compensation due under ORS 656.262 s h a l l be p a i d no l a t e r t h a n 
t h e 1 4 t h day a f t e r t h e s u b j e c t employer has n o t i c e o r knowledge o f 
m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g f r o m a compensable 
w o r s e n i n g under s u b s e c t i o n (1) o r (8) o f t h i s s e c t i o n . " (Emphasis 
added). 

As amended ORS 656.273(6) i s i n t e r p r e t e d by t h e employer, t h e r e i s no 
l o n g e r any such t h i n g as " i n t e r i m compensation" where t h e c l a i m i s f o r an aggra
v a t i o n . We d i s a g r e e . 

I n t e r i m compensation i s a t e r m c o i n e d by t h e c o u r t i n Jones v. Emanuael 
H o s p i t a l , 280 Or 147 (1977) t o r e f e r t o temporary d i s a b i l i t y b e n e f i t s w h i c h ORS 
656.262 r e q u i r e s t h e c a r r i e r t o pay t o a c l a i m a n t who i s o f f work on an i n i t i a l 
i n j u r y o r a g g r a v a t i o n c l a i m u n t i l t h e c a r r i e r a c c e p t s o r d e n i e s t h e c l a i m . N ix 
v. SAIF, 80 Or App 656, 658, n. 2 (1986). The employer must b e g i n p a y i n g i n 
t e r i m compensation on an a g g r a v a t i o n c l a i m no l a t e r t h a n t h e 1 4 t h day a f t e r i t 
r e c e i v e s n o t i c e o r knowledge o f a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work due t o a 
worsened c o n d i t i o n . A valos v. Bowyer, 89 Or App 546 ( 1 9 8 8 ) . The n o t i f i c a t i o n 
i s n o t i n t e n d e d t o e s t a b l i s h a s u b s t a n t i v e r i g h t t o compensation, b u t i s i n 
t e n d e d t o ensure prompt payment o f i n t e r i m s u p p o r t t o t h e w o r k e r who has f i l e d 
t h e c l a i m . See S i l s b v v. SAIF, 39 Or App 555, 562 (1 9 7 9 ) . 

ORS 656.273(2) s t i l l r e q u i r e s t h e c l a i m a n t t o f i l e a c l a i m f o r an aggrava
t i o n w i t h t h e c a r r i e r i n o r d e r t o o b t a i n a d d i t i o n a l compensation f o r a worsened 
compensable c o n d i t i o n . We have h e l d t h a t t o c o n s t i t u t e an a g g r a v a t i o n c l a i m 
under ORS 656.273(3) as amended, t h e p h y s i c i a n ' s r e p o r t must be s u f f i c i e n t t o 
c o n s t i t u t e p r i m a f a c i e e v i d e n c e i n t h e form o f o b j e c t i v e f i n d i n g s t h a t 

1 C l a i m a n t d i d n o t r e q u e s t r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
u p h e l d t h e employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
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c l a i m a n t ' s compensable c o n d i t i o n has worsened from a m e d i c a l s t a n d p o i n t . Herman 
M. C a r l s o n , 43 Van N a t t a 963 ( 1 9 9 1 ) . We i n t e r p r e t t h e minor language change a t 
i s s u e h e r e as h a v i n g a s i m i l a r purpose, i . e . , t o r e q u i r e t h e m e d i c a l r e p o r t t o 
c o n s t i t u t e p r i m a f a c i e e v i d e n c e o f a l l a p p l i c a b l e elements p r o v i d e d i n ORS 
656.273(1) o r (8) f o r e s t a b l i s h i n g a compensable w o r s e n i n g . 

We do n o t b e l i e v e t h e l e g i s l a t i o n i n t e n d e d , by t h e a d d i t i o n o f a s i n g l e 
word, t o l e a v e i n j u r e d w o r k e r s w i t h o u t any maintenance o r s u p p o r t p e n d i n g t h e 
c a r r i e r ' s a c c e ptance o r d e n i a l o f t h e a g g r a v a t i o n c l a i m . The employer has n o t 
p r o v i d e d , and we a r e n o t aware o f , any l e g i s l a t i v e h i s t o r y w h i c h would suggest 
t h a t , a f t e r n o t i c e o f an i n i t i a l i n j u r y c l a i m , t h e employer i s r e q u i r e d t o pay 
c l a i m a n t i n t e r i m compensation, b u t i n t h e case o f an a g g r a v a t i o n c l a i m , t h e em
p l o y e r i s r e q u i r e d t o g i v e t h e worker no s u p p o r t u n t i l t h e c l a i m i s a c c e p t e d o r 
p r o v e n compensable a t h e a r i n g . Absent p l a i n and unambiguous s t a t u t o r y d i r e c t i o n 
f o r such a f u n d a m e n t a l change o f l e g i s l a t i v e p o l i c y , we c o n c l u d e t h a t ORS 
656.273(6) r e q u i r e d t h e employer t o pay c l a i m a n t i n t e r i m compensation no l a t e r 
t h a n t h e 1 4 t h day a f t e r i t r e c e i v e d m e d i c a l v e r i f i c a t i o n o f an i n a b i l i t y t o work 
as documented i n a m e d i c a l r e p o r t which c o n s t i t u t e s p r i m a f a c i e e v i d e n c e o f a 
compensable w o r s e n i n g . 

The employer a l s o contends t h a t Dr. C l i b b o r n ' s January 1990 r e p o r t d i d n o t 
c o n s t i t u t e a c l a i m f o r a g g r a v a t i o n t r i g g e r i n g t h e d u t y t o pay i n t e r i m compensa
t i o n because i t d i d n o t i n c l u d e any o b j e c t i v e f i n d i n g s as r e q u i r e d by amended 
ORS 6 5 6 . 2 7 3 ( 3 ) . Dr. C l i b b o r n ' s r e p o r t s t a t e s : 

"On January 10, 1989 [ s i c ] we d i s c u s s e d w i t h t h e [ c l a i m a n t ] 
her p r e s e n t c o n d i t i o n and I have found o u t t h a t t h i s [ c l a i m a n t ] has 
been removed f r o m a t i m e l o s s s t a t u s . I want you t o know t h a t t h i s 
[ c l a i m a n t ' s ] c o n d i t i o n has d e t e r i o r a t e d markedly s i n c e h e r IME o f 
November 7, 1989. Since t h a t e x a m i n a t i o n , t h e [ c l a i m a n t ] has expe
r i e n c e d i n c r e a s e s i n her headaches, she a l s o has i n c r e a s e d p a i n i n 
her r i g h t arm w i t h numbness i n her r i g h t f i n g e r s and i n c r e a s e d p a i n 
i n h e r r i g h t s h o u l d e r . She i s s t i l l h a v i n g [ s i c ] headaches and 
d i z z i n e s s and I f e e l t h a t t h i s [ c l a i m a n t ] i s u nable t o r e t u r n t o her 
p r e v i o u s j o b as a s e c u r i t y guard. 

[ C l a i m a n t ] cannot use her r i g h t hand a t t h i s t i m e , as h e r 
r i g h t hand i s n o t o n l y p a i n f u l , b u t her r i g h t f o r e a r m i s i n a s p l i n t 
a t t h i s t i m e t o m i n i m i z e her p a i n . " 

Dr. C l i b b o r n ' s r e p o r t i n d i c a t e s t h a t c l a i m a n t ' s c o n d i t i o n had worsened and 
t h a t c l a i m a n t was u n a b l e t o p e r f o r m her work as a s e c u r i t y g u a r d . The r e p o r t 
a l s o i n d i c a t e s t h a t c l a i m a n t was e x p e r i e n c i n g i n c r e a s e d p a i n i n her r i g h t arm 
and s h o u l d e r and o t h e r symptoms t o t h e e x t e n t t h a t she was u n a b l e t o use her 
r i g h t hand. Thus, Dr. C l i b b o r n has c l e a r l y diagnosed a w o r s e n i n g o f t h e com
pe n s a b l e c o n d i t i o n based on e x p e r t a n a l y s i s o f h i s e x a m i n a t i o n f i n d i n g s and 
c l a i m a n t ' s r e p o r t e d symptoms. We have h e l d t h a t such e v i d e n c e meets t h e d e f i n i 
t i o n o f " o b j e c t i v e f i n d i n g s . " See Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) ; 
R obert E. Leatherman, 43 Van N a t t a 1678 ( 1 9 9 1 ) . Such f i n d i n g s may be based on a 
p h y s i c a l l y v e r i f i a b l e i m p a i r m e n t , b u t may a l s o be based on a p h y s i c i a n ' s e v a l u a 
t i o n o f t h e w o r k e r ' s d e s c r i p t i o n o f t h e p a i n t h a t she i s e x p e r i e n c i n g . 
J a c g u a l v n L. H e t r i c k , 43 Van N a t t a 2357 (1 9 9 1 ) . 

Inasmuch as we have conclu d e d t h a t Dr. C l i b b o r n ' s r e p o r t t r i g g e r e d t h e em
p l o y e r ' s d u t y t o pay i n t e r i m compensation, we must now d e c i d e t h r o u g h what d a t e 
t h e employer was o b l i g a t e d t o pay i n t e r i m compensation. The R eferee c o n c l u d e d 
t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m compensation t h r o u g h A p r i l 16, 1990, t h e 
d a t e o f h e r r e q u e s t f o r h e a r i n g . We d i s a g r e e . 
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A c a r r i e r i s o b l i g a t e d t o pay i n t e r i m compensation on an a g g r a v a t i o n c l a i m 
b e g i n n i n g no l a t e r t h a n 14 days a f t e r t h e c a r r i e r r e c e i v e s m e d i c a l v e r i f i c a t i o n 
o f an i n a b i l i t y t o work due t o t h e compensable c o n d i t i o n , and c o n t i n u i n g u n t i l a 
f o r m a l d e n i a l o f t h e c l a i m i s i s s u e d . ORS 656.262(4); Bono v. SAIF, 298 Or 405 
( 1 9 8 4 ) ; Roger G. Prusak, 40 Van N a t t a 2037 (1 9 8 8 ) . I f a c a r r i e r does n o t i s s u e 
a f o r m a l d e n i a l , i t s o b l i g a t i o n t o pay i n t e r i m compensation c o n t i n u e s t h r o u g h 
t h e d a t e o f h e a r i n g u n l e s s c l a i m a n t has r e t u r n e d t o r e g u l a r work. James S. 
E s p i n o z a , 43 Van N a t t a 908, 910 ( 1 9 9 1 ) ; V a l e r i e D. B a r r y , 41 Van N a t t a 199, 206 
(1989) . 

Here, t h e employer r e c e i v e d Dr. C l i b b o r n ' s r e p o r t on January 18, 1990. 
T h e r e f o r e , t h e d u t y t o pay began 14 days a f t e r t h e d a t e o f r e c e i p t o f Dr. 
C l i b b o r n ' s r e p o r t . C l a i m a n t r e t u r n e d t o r e g u l a r work on J u l y 1 1 , 1990, w h i c h 
e x t i n g u i s h e d t h e employer's d u t y t o pay i n t e r i m compensation. A c c o r d i n g l y , we 
m o d i f y t h e Referee's o r d e r and f i n d t h a t t h e employer was o b l i g a t e d t o pay i n 
t e r i m compensation f r o m January 18, 1990 t h r o u g h J u l y 1 1 , 1990. 

P e n a l t i e s 

The R e f e r e e f o u n d t h e employer's f a i l u r e t o process t h e c l a i m u n r easonable 
and awarded c l a i m a n t a p e n a l t y w i t h o n e - h a l f o f t h e p e n a l t y p a y a b l e t o c l a i m 
a n t ' s c o u n s e l under ORS 656.262(10). We agree t h a t t h e employer's f a i l u r e t o 
p r o c e s s t h e c l a i m u n r e a s o n a b l e . However, we m o d i f y t h e amount o f t h e p e n a l t y . 

We have h e r e i n found t h a t Dr. C l i b b o r n ' s r e p o r t was an a g g r a v a t i o n c l a i m 
w h i c h t r i g g e r e d t h e employer's d u t y t o process t h e c l a i m . The employer d i d n o t 
pay i n t e r i m compensation, nor d i d i t deny t h e c l a i m . The employer o f f e r s no 
p e r s u a s i v e e x p l a n a t i o n f o r i t s f a i l u r e t o process c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
T h e r e f o r e , we agree w i t h t h e Referee t h a t t h e employer's f a i l u r e t o process t h e 
c l a i m was u n r e a s o n a b l e . 

The Referee awarded c l a i m a n t a 2 5 p e r c e n t p e n a l t y based on i n t e r i m compen
s a t i o n p a y a b l e f r o m January 18, 1990 t h r o u g h A p r i l 16, 1990. Inasmuch as we 
have c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m compensation f r o m January 
18, 1990 t h r o u g h J u l y 1 1 , 1991, we m o d i f y t h e Referee's o r d e r and assess a 
p e n a l t y e q u a l t o 25 p e r c e n t o f t h e i n t e r i m compensation due f r o m January 18, 
1990 t h r o u g h J u l y 1 1 , 1991. Pursuant t o ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) c l a i m a n t ' s c o u n s e l 
i s awarded o n e - h a l f o f t h e p e n a l t y , i n l i e u o f an a t t o r n e y f e e . 

A t t o r n e y Fees 

C l a i m a n t contends t h a t she i s a l s o e n t i t l e d t o an a t t o r n e y f e e p u r s u a n t t o 
ORS 656.382(1) f o r t h e employer's unreasonable f a i l u r e t o p r o c e s s her aggrava
t i o n c l a i m . We d i s a g r e e . 

Former ORS 656.262(10) a u t h o r i z e d t h e assessment o f an a t t o r n e y f e e under 
ORS 656.382(1) i f a c a r r i e r u n reasonably r e f u s e s t o pay compensation. However, 
t h e l e g i s l a t u r e amended ORS 656.262(10) d u r i n g i t s 1990 S p e c i a l S e s s i o n . See Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2, 15. I n p l a c e o f t h e language a u t h o r i z i n g 
t h e assessment o f an a t t o r n e y f e e under ORS 656.382(1), ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) p r o 
v i d e s t h a t , i f t h e worker i s r e p r e s e n t e d by an a t t o r n e y , t h e a t t o r n e y s h a l l r e 
c e i v e o n e - h a l f t h e p e n a l t y " i n l i e u o f an a t t o r n e y f e e . " 

Here, t h e f a c t u a l b a s i s a s s e r t e d i n s u p p o r t o f t h e ORS 656.382(1) f e e — 
t h e e m ployer's unreasonable f a i l u r e t o process t h e a g g r a v a t i o n c l a i m — i s i d e n 
t i c a l t o t h e f a c t u a l b a s i s f o r which t h e Referee assessed a p e n a l t y under ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) . Under such c i r c u m s t a n c e s , t h e s i m u l t a n e o u s assessment o f an 
a t t o r n e y f e e under ORS 656.382(1) would c o n t r a v e n e t h e l e g i s l a t i v e i n t e n t ex
p r e s s e d i n ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) t h a t c l a i m a n t ' s a t t o r n e y r e c e i v e o n e - h a l f t h e 
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p e n a l t y , " i n l i e u o f an a t t o r n e y f e e . " N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 
( 1 9 9 1 ) ; H a r r y E. F o r r e s t e r , 43 Van N a t t a 1480 (19 9 1 ) . A c c o r d i n g l y , c l a i m a n t i s 
n o t e n t i t l e d t o an a t t o r n e y f e e under ORS 656.382(1). 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e e x t e n t o f unsched
u l e d permanent d i s a b i l i t y as s e t f o r t h i n t h e Referee's o r d e r . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e e x t e n t o f sc h e d u l e d 
permanent d i s a b i l i t y as s e t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y Fees/Board Review 

Because we have n o t d i s a l l o w e d o r reduced i n t e r i m o r permanent d i s a b i l i t y 
c ompensation p a y a b l e t o c l a i m a n t , she i s e n t i t l e d t o an assessed f e e under ORS 
656.382(2) A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and ap
p l y i n g them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s on r e v i e w c o n c e r n i n g t h e e n t i t l e m e n t t o i n t e r i m compensation and e x t e n t 
o f s c h e d u l e d permanent d i s a b i l i t y i s s u e s i s $500, t o be p a i d by t h e employer. 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e s (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 9, 1990, i s m o d i f i e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r which awarded c l a i m a n t i n t e r i m com
p e n s a t i o n f r o m J anuary 18, 1990 t h r o u g h A p r i l 16, 1990 i s m o d i f i e d . C l a i m a n t i s 
awarded i n t e r i m compensation January 18, 1990 t h r o u g h J u l y 1 1 , 1990. C l a i m a n t ' s 
c o u n s e l i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s 
o r d e r , however, t h e t o t a l a t t o r n e y f e e awarded by t h e Referee and t h e Board f r o m 
t h i s c o mpensation s h a l l n o t exceed $3,800. That p o r t i o n o f t h e Re f e r e e ' s o r d e r 
w h i c h assessed a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e i n t e r i m compensation p a y a b l e 
f r o m J a n u a r y 18, 1990 t h r o u g h A p r i l 16, 1990 i s m o d i f i e d . C l a i m a n t i s awarded a 
p e n a l t y e q u a l t o 25 p e r c e n t o f t h e i n t e r i m compensation p a y a b l e f r o m J a n u a r y 18, 
1990 t h r o u g h J u l y 1 1 , 1990. T h i s f e e s h a l l be p a i d i n e q u a l shares t o c l a i m a n t 
and her a t t o r n e y . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e 
vi e w c o n c e r n i n g t h e e n t i t l e m e n t t o i n t e r i m compensation and e x t e n t o f s c h e d u l e d 
permanent d i s a b i l i t y i s s u e s , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y 
f e e o f $500, p a y a b l e by t h e s e l f - i n s u r e d employer. 

November 19, 1991 C i t e as 43 Van N a t t a 2530 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SHERRIE L. BROCK-TREMAIN, Claimant 
WCB Case No. 90-17584 & 86-10198 

ORDER ON REVIEW 
A l l e n , e t a l . , C l aimant A t t o r n e y s 

Gary T. Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Garaventa's o r d e r 
t h a t : ( 1 ) a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded no unscheduled permanent 
p a r t i a l d i s a b i l i t y ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her i n j u r y 
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c l a i m f o r a m y o f i b r o s i t i s c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e e x t e n t o f 
un s c h e d u l e d permanent d i s a b i l i t y and c o m p e n s a b i l i t y . We a f f i r m . 

2531 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f t h e l a s t 
s e n t e n c e i n t h e n e x t t o l a s t paragraph. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled Permanent P a r t i a l D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t 
t o permanent p a r t i a l d i s a b i l i t y as s e t f o r t h i n t h e Referee's o r d e r w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

I n c o n c l u d i n g t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h a permanent impairment 
as a r e s u l t o f her compensable i n j u r y , t h e Referee r e l i e d i n p a r t on t h e o p i n i o n 
o f Dr. Weiner, an o r t h o p e d i c surgeon whom t h e Referee c o n s i d e r e d c l a i m a n t ' s 
"most r e c e n t a t t e n d i n g p h y s i c i a n . " (O & O a t 5 ) . Weiner o p i n e d t h a t c l a i m a n t ' s 
s o f t t i s s u e i n j u r y had t o t a l l y r e s o l v e d w i t h no permanent r e s i d u a l . On r e v i e w , 
c l a i m a n t contends t h a t t h e Referee's r e l i a n c e was m i s p l a c e d because Weiner was, 
i n f a c t , an e v a l u a t i n g p h y s i c i a n who examined her on one o c c a s i o n . She contends 
t h a t t h e most r e c e n t a t t e n d i n g p h y s i c i a n was Dr. Jacob, an o r t h o p e d i c surgeon, 
who r e p o r t e d t h a t she had l i m i t e d range o f m o t i o n i n her c e r v i c a l s p i n e . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we agree w i t h c l a i m a n t t h a t Weiner was n o t 
c l a i m a n t ' s most r e c e n t t r e a t i n g p h y s i c i a n . N o n e t h e l e s s , we f i n d h i s o p i n i o n 
w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . C o n s e q u e n t l y , we f i n d i t p e r 
s u a s i v e . Somers v. SAIF, 77 Or App 259 (19 8 6 ) . Moreover, w h i l e t h e o p i n i o n o f 
t h e t r e a t i n g p h y s i c i a n i s g e n e r a l l y g i v e n more w e i g h t because o f t h a t d o c t o r ' s 
g r e a t e r o p p o r t u n i t y t o see and t r e a t t h e c l a i m a n t , t h a t i s n o t t h e case he r e . 
The r e c o r d r e v e a l s t h a t , l i k e Weiner, Jacob examined c l a i m a n t on o n l y one occa
s i o n and d i d n o t have any b e t t e r o p p o r t u n i t y t o e v a l u a t e c l a i m a n t ' s c o n d i t i o n . 

C o m p e n s a b i l i t y 

The R eferee concluded t h a t c l a i m a n t ' s m y o f i b r o s i t i s c o n d i t i o n , w h i c h t h e 
Re f e r e e e v i d e n t l y c h a r a c t e r i z e d as a "consequence o f a compensable i n j u r y , " was 
n o t compensable because c l a i m a n t had f a i l e d t o show t h a t h er compensable i n j u r y 
was t h e m a j o r c o n t r i b u t i n g cause o f t h e a l l e g e d c o n d i t i o n . See amended ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . Subsequent t o t h e Referee's o r d e r , we c o n s t r u e d t h e phrase 
" c o n s e q u e n t i a l c o n d i t i o n s " t o i n c l u d e o n l y problems t h a t a r i s e f r o m c o n d i t i o n s 
p r e v i o u s l y deemed compensable, as opposed t o c o n d i t i o n s t h a t a r i s e d i r e c t l y from 
t h e i n j u r i o u s e v e n t . J u l i e K. Gasperino, 43 Van N a t t a 1151 ( 1 9 9 1 ) . A c c o r d i n g 
l y , t h e 1990 Amendments t o t h e d e f i n i t i o n o f a compensable i n j u r y do n o t a f f e c t 
t h e s t a n d a r d o f c o m p e n s a b i l i t y f o r c o n d i t i o n s i n t r i n s i c a l l y r e l a t e d t o t h e 
u n d e r l y i n g compensable e v e n t . 

I n t h i s case, n e i t h e r p a r t y c h a l l e n g e s t h e Referee's a p p a r e n t c h a r a c t e r i 
z a t i o n o f c l a i m a n t ' s c o n d i t i o n as a " c o n s e q u e n t i a l c o n d i t i o n . " N o n e t h e l e s s , we 
c o n c l u d e t h a t , even i f t h a t c h a r a c t e r i z a t i o n i s i n c o r r e c t , t h e c o n d i t i o n i s n o t 
compensable because c l a i m a n t has f a i l e d t o prove t h a t h er compensable i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r t r e a t m e n t . Of a l l 
t h e m e d i c a l o p i n i o n s s u b m i t t e d i n t h i s m a t t e r , o n l y Dr. W h i t m i r e a t t r i b u t e d t h e 
c o n d i t i o n t o c l a i m a n t ' s compensable i n j u r y . We g i v e l i t t l e w e i g h t t o h i s o p i n 
i o n , however, i n l i g h t o f t h e s u b s t a n t i a l c o n t r a r y e v i d e n c e q u e s t i o n i n g whether 
c l a i m a n t does, i n f a c t , have m y o f i b r o s i t i s and numerous m e d i c a l o p i n i o n s sug
g e s t i n g p s y c h o g e n i c o v e r l a y . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d October 3 1 , 1990 i s a f f i r m e d . 

November 19, 1991 C i t e as 43 Van N a t t a 2532 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JIMMIE G. CLARK, Claimant 
WCB Case No. 90-00705 

ORDER ON REVIEW (REMANDING) 
V i c k & G u t z l e r , Claimant A t t o r n e y s 

T e r r a l l & A s s o c i a t e s , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
M i c h a e l Johnson's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l t o t h e e x t e n t i t d e n i e d 
c l a i m a n t ' s c l a i m f o r a low back i n j u r y ; and (2) assessed a p e n a l t y and r e l a t e d 
a t t o r n e y f e e f o r an a l l e g e d l y unreasonable d e n i a l . A l t e r n a t i v e l y , t h e employer 
r e q u e s t s t h a t t h i s m a t t e r be remanded f o r t h e ad m i s s i o n o f a d d i t i o n a l e v i d e n c e . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f t h e Referee's o r d e r w h i c h : 
(1) u p h e l d t h e employer's d e n i a l t o t h e e x t e n t i t d e n i e d d e g e n e r a t i v e d i s c 
d i s e a s e ; and (2) u p h e l d t h e employer's d e n i a l t o t h e e x t e n t i t d e n i e d a r i g h t 
i n g u i n a l h e r n i a . On r e v i e w , t h e i s s u e s a re remand, c o m p e n s a b i l i t y and p e n a l t i e s 
and a t t o r n e y f e e s . We remand. 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e Refe r e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

A t t h e h e a r i n g , t h e employer's c o u n s e l i n d i c a t e d t h a t W hite Oaks Treatment 
Center w o u l d n o t p r o v i d e c l a i m a n t ' s r e c o r d s w i t h o u t a s i g n e d r e l e a s e f r o m c l a i m 
a n t . C l a i m a n t ' s c o u n s e l i n d i c a t e d t h a t c l a i m a n t would s i g n a r e l e a s e n e c e s s a r y 
t o o b t a i n t h e r e c o r d s f r o m White Oaks Treatment Center. ( T r . 2 4 ) . The Referee 
l e f t t h e r e c o r d open f o r su b m i s s i o n o f t h e r e c o r d s from White Oaks Tre a t m e n t 
C e n t e r . C l a i m a n t d i d n o t p r o v i d e t h e employer's c o u n s e l w i t h t h e n e c e s s a r y r e 
l e a s e f o r m . The r e c o r d s f r o m White Oaks Treatment Center were n o t o b t a i n e d and 
t h e r e a f t e r t h e Re f e r e e c l o s e d t h e r e c o r d . 

FINDINGS OF ULTIMATE FACT 

The r e c o r d i s i n c o m p l e t e l y developed. 

CONCLUSIONS OF LAW AND OPINION 

The employer contends t h a t t h e Referee e r r e d i n c l o s i n g t h e r e c o r d w i t h o u t 
r e c e i p t o f t h e r e c o r d s f r o m White Oaks Treatment Center. The employer asks t h a t 
we remand t h i s m a t t e r t o t h e Referee f o r t h e purpose o f o b t a i n i n g and s u b m i t t i n g 
t h e s e r e c o r d s i n t o t h e r e c o r d . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been "im
p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e veloped." ORS 6 5 6 . 2 9 5 ( 5 ) . 
To m e r i t remand f o r t h e c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y 
shown t h a t t h e m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e 
t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) ; 
D e l f i n a P. Lopez, 37 Van N a t t a 164 (19 8 5 ) . 
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Here, c l a i m a n t agreed a t h e a r i n g t o p r o v i d e t h e employer's c o u n s e l w i t h 
t h e r e l e a s e forms necessary t o o b t a i n t h e r e c o r d s from White Oaks Treatment Cen
t e r . The r e c o r d s have p o t e n t i a l r e l e v a n c e t o t h e i s s u e s and t h e R e f e r e e p r o p 
e r l y l e f t t h e r e c o r d open f o r submission o f th e s e r e c o r d s . However, c l a i m a n t 
d i d n o t p r o v i d e t h e employer's counsel w i t h t h e necessary r e l e a s e forms and t h e 
r e c o r d was c l o s e d w i t h o u t t h e t r e a t m e n t r e c o r d s . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e r e c o r d has been incom
p l e t e l y d e v e l o p e d . Moreover, we f i n d t h a t t h e employer's c o u n s e l e x e r c i s e d due 
d i l i g e n c e i n t r y i n g t o o b t a i n t h e t r e a t m e n t r e c o r d s . T h e r e f o r e , we c o n c l u d e 
t h a t remand i s a p p r o p r i a t e i n t h i s i n s t a n c e . 

A c c o r d i n g l y , we remand t h i s m a t t e r t o t h e Referee t o open t h e r e c o r d f o r 
a d d i t i o n a l e v i d e n c e r e g a r d i n g c l a i m a n t ' s t r e a t m e n t a t White Oaks Treatment Cen
t e r . The Ref e r e e i s i n s t r u c t e d t o proceed i n any manner t h a t w i l l a c h i e v e sub
s t a n t i a l j u s t i c e . ORS 656.283(7). The Referee t h e n s h a l l i s s u e a f i n a l a p p e a l 
a b l e o r d e r r e c o n s i d e r i n g t h o s e i s s u e s r a i s e d a t h e a r i n g . 

ORDER 

The Referee's o r d e r d a t e d February 20, 1991 i s v a c a t e d . T h i s m a t t e r i s 
remanded t o Ref e r e e M i c h a e l Johnson f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o r d e r . 

November 19, 1991 C i t e as 43 Van N a t t a 2533 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DARLINE H. DAVIS, Claimant 

WCB Case No. 90-20167 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
L i v e s l e y ' s o r d e r t h a t d e c l i n e d t o a u t h o r i z e an o f f s e t o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s p a i d f r o m March 20, 1990 t o October 12, 1990. C l a i m a n t c r o s s - r e q u e s t s 
r e v i e w o f t h o s e p o r t i o n s o f t h e Referee's o r d e r t h a t : (1) d e c l i n e d t o award un
sch e d u l e d permanent d i s a b i l i t y f o r her upper b a c k / c e r v i c a l c o n d i t i o n ; (2) de
c l i n e d t o award t e m p o r a r y t o t a l d i s a b i l i t y f rom March 19, 1990 t h r o u g h August 8, 
1990; and (3) d e c l i n e d t o award c l a i m a n t ' s c o u n s e l an a t t o r n e y f e e f o r her coun
s e l ' s s e r v i c e s c o n c e r n i n g t h e o f f s e t i s s u e . I n i t s b r i e f , t h e employer moves t o 
s t r i k e t h a t p o r t i o n o f c l a i m a n t ' s c r o s s - r e p l y b r i e f t h a t s u b m i t t e d argument on 
t h e o f f s e t i s s u e n o t p r e v i o u s l y r a i s e d i n her r e s p o n d e n t / c r o s s - a p p e l l a n t ' s 
b r i e f . On r e v i e w , t h e i s s u e s a r e o f f s e t , e x t e n t o f unscheduled permanent d i s 
a b i l i t y , t e m p o r a r y t o t a l d i s a b i l i t y and a t t o r n e y f e e s . We r e v e r s e i n p a r t and 
a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 
O f f s e t 

A t t h e o u t s e t , we address t h e employer's m o t i o n t o s t r i k e a d d i t i o n a l a r g u 
ment on t h e o f f s e t i s s u e . The employer appealed on t h e i s s u e o f o f f s e t and 
c l a i m a n t c r o s s - a p p e a l e d on o t h e r i s s u e s , c l a i m a n t responded t o t h e employer's 
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o f f s e t i s s u e i n her r e s p o n d e n t ' s / c r o s s - a p p e l l a n t ' s b r i e f . C l a i m a n t s u b s e q u e n t l y 
s u b m i t t e d f u r t h e r argument on t h e o f f s e t i s s u e i n her c r o s s - r e p l y b r i e f . On r e 
vi e w , t h e employer moves t o s t r i k e t h e a d d i t i o n a l argument on t h e o f f s e t i s s u e . 

We agree t h a t t h e p o r t i o n o f c l a i m a n t ' s c r o s s - r e p l y b r i e f s u b m i t t e d t o r e 
b u t t h e employer's argument on t h e o f f s e t i s s u e s h o u l d be s t r i c k e n . see J e r r y 
D. Mann, 41 Van N a t t a 1712 ( 1 9 8 9 ) ; OAR 438-11-0020(2). A c c o r d i n g l y , we do n o t 
c o n s i d e r t h a t p o r t i o n o f c l a i m a n t ' s b r i e f i n our r e v i e w . 

The R e f e r e e c o n c l u d e d t h a t t h e employer had n o t proven i t s e n t i t l e m e n t t o 
an o f f s e t , because, a l t h o u g h t h e employer e s t a b l i s h e d t h a t i t had p a i d c l a i m a n t 
t e m p o r a r y d i s a b i l i t y payments t h r o u g h October 12, 1990, t h e r e was no e v i d e n c e 
t h a t t h e checks were m a i l e d o r cashed. We conclude t h a t t h e employer has e s t a b 
l i s h e d i t s e n t i t l e m e n t t o an o f f s e t . 

E x h i b i t s 27 t h r o u g h 29 i n c l u d e a c a l c u l a t i o n o f t h e employer's o v e r p a y 
ment, a l e d g e r o f t h e d a t e s and amounts o f temporary d i s a b i l i t y payments, and 
c o p i e s o f t h e checks i s s u e d t o c l a i m a n t . Claimant has n o t a l l e g e d t h a t t h e pay
ments were n o t r e c e i v e d o r t h a t t h e s t a t e d amount o f t h e overpayment i s i n c o r 
r e c t . See E l d o n E. Hunt, 42 Van N a t t a 2751, 2753 ( 1 9 9 0 ) . Under t h e c i r c u m 
s t a n c e s , we agree t h a t t h e employer has proven i t s e n t i t l e m e n t t o an overpayment 
and we a u t h o r i z e an overpayment o f t h e amount s t a t e d . 

A t t o r n e y f e e s 

Because we have r e v e r s e d t h e Referee on t h e o f f s e t i s s u e , t h e i s s u e o f 
a t t o r n e y f e e s i s moot. 

E x t e n t o f u n s c h e d u l e d permanent d i s a b i l i t y 

C l a i m a n t contends t h a t she i s e n t i t l e d t o an award o f u n s c h e d u l e d perma
nent d i s a b i l i t y , as her upper b a c k / c e r v i c a l c o n d i t i o n has p e r m a n e n t l y worsened 
s i n c e t h e March 1989 s t i p u l a t i o n , which was t h e l a s t arrangement o f compensa
t i o n . We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n on t h e i s s u e o f unsched
u l e d permanent d i s a b i l i t y . 

M e d i c a l l y s t a t i o n a r y d a t e / t e m p o r a r y t o t a l d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on March 19, 
1990. He based h i s o p i n i o n upon t h e r e p o r t o f Dr. Schachner, who t r e a t e d c l a i m 
a n t f o r h e r thumb c o n d i t i o n . We agree t h a t c l a i m a n t has f a i l e d t o . p r o v e t h a t 
she was n o t m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e . We, t h e r e f o r e , a f f i r m 
t h e R e f e r e e on t h e i s s u e o f t h e m e d i c a l l y s t a t i o n a r y d a t e and e n t i t l e m e n t t o 
a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 28, 1991 i s r e v e r s e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o a u t h o r i z e 
an o f f s e t i s r e v e r s e d . The employer i s a u t h o r i z e d t o o f f s e t t h e s t a t e d amount 
o f t h e overpayment o f t e m p o r a r y d i s a b i l i t y a g a i n s t f u t u r e awards o f permanent 
d i s a b i l i t y . The rem a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
PEGGY A. DAWES, Claimant 

WCB Case Nos. 90-16743 & 90-15303 
ORDER ON REVIEW 

Olson, e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f her m e d i c a l s e r v i c e s c l a i m f o r low back s u r g e r y . I n her 
b r i e f , c l a i m a n t contends t h a t , i f her m e d i c a l s e r v i c e s c l a i m i s f o u n d t o be com
p e n s a b l e , her c l a i m was p r e m a t u r e l y c l o s e d by t h e August 13, 1990 D e t e r m i n a t i o n 
Order. On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s and pre m a t u r e c l o s u r e . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions and O p i n i o n , " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

We agree w i t h t h e i n s u r e r ' s c o n t e n t i o n t h a t , whether c l a i m a n t seeks t o 
pr o v e t h a t h er m e d i c a l s e r v i c e s c l a i m i s compensable as a consequence o f her ac
ce p t e d r i g h t knee i n j u r y o r as an i n j u r y which has combined w i t h a p r e e x i s t i n g 
c o n d i t i o n , she i s r e q u i r e d t o prove her c l a i m under t h e "major c o n t r i b u t i n g 
cause" s t a n d a r d . See J u l i e K. Gasperino, 43 Van N a t t a 1151 ( 1 9 9 1 ) ; ORS 
6 5 6 . 0 0 5 ( 7 ) ( A ) ( a ) ; and Bahman A. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) ; ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . I n a d d i t i o n , we agree w i t h t h e Referee's c o n c l u s i o n t h a t 
c l a i m a n t has n o t met her burden o f p r o o f and, a c c o r d i n g l y , her m e d i c a l s e r v i c e s 
c l a i m f o r low back s u r g e r y i s n o t compensable. 

ORDER 

The Referee's o r d e r d a t e d December 2 1 , 1990 i s a f f i r m e d . 

November 19, 1991 C i t e as 43 Van N a t t a 2535 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BRUCE L. HIRSCHKORN, Claimant 

WCB Case No. 90-20179 
ORDER ON REVIEW 

V i c k & G u t z l e r , C l a i m a n t A t t o r n e y s 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e T. Lavere 
Johnson's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a r i g h t knee 
i n j u r y and r e s u l t i n g c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 
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C l a i m a n t has a p r e e x i s t i n g r i g h t knee a r t h r i t i c c o n d i t i o n . 

SAIF's September 25, 1990 d e n i a l d e n i e d t h a t c l a i m a n t had s u s t a i n e d a 
compensable i n j u r y on J u l y 13, 1990, and de n i e d t h a t c l a i m a n t ' s employment was 
t h e m a j o r c o n t r i b u t i n g cause o f t h e development o r w o r s e n i n g o f h i s r i g h t knee 
c o n d i t i o n . (Ex. 6 ) . 

At h e a r i n g , SAIF e x p l a i n e d t h a t i t had d e n i e d c l a i m a n t ' s r i g h t knee c o n d i 
t i o n t h a t r e s u l t e d f r o m c l a i m a n t ' s a c t i v i t i e s on J u l y 13, 1990, whether o r n o t 
c l a i m a n t ' s c o n d i t i o n i s c o n s i d e r e d t o stem from an i n j u r y o r o c c u p a t i o n a l d i s 
ease c l a i m . ( T r . 4 ) . Cla i m a n t conceded t h a t t h e d e n i a l d e n i e d "whatever c o n d i 
t i o n a r o s e f r o m h i s employment exposure." ( T r . 5 ) . 

ULTIMATE FINDINGS OF FACT 

The J u l y 13, 1990 compensable i n j u r y i s n o t t h e major c o n t r i b u t i n g cause 
o f c l a i m a n t ' s r e s u l t i n g r i g h t knee c o n d i t i o n and need f o r m e d i c a l t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had proven, by m e d i c a l e v i d e n c e sup
p o r t e d by o b j e c t i v e f i n d i n g s , t h a t he had s u s t a i n e d a compensable i n j u r y t o h i s 
r i g h t knee on J u l y 13, 1990 whic h was a m a t e r i a l c o n t r i b u t i n g cause o f h i s need 
f o r m e d i c a l t r e a t m e n t . We agree t h a t , i n s o f a r as SAIF d e n i e d t h e o c c u r r e n c e o f 
a compensable i n j u r y on J u l y 13, 1990, t h a t d e n i a l s h o u l d be s e t a s i d e . How
e v e r , c l a i m a n t has a p r e e x i s t i n g knee c o n d i t i o n . SAIF's September 25, 1990 
d e n i a l , as c l a r i f i e d and l i t i g a t e d a t h e a r i n g , a l s o d e n i e d t h a t c l a i m a n t ' s em
ployment on J u l y 13, 1990 was t h e major c o n t r i b u t i n g cause o f h i s r e s u l t i n g 
r i g h t knee c o n d i t i o n . I n t h i s r e g a r d , c l a i m a n t conceded t h a t t h e d e n i a l d e n i e d 
"whatever c o n d i t i o n a r o s e from h i s employment exposure." 

Under ORS 6 5 6 . 0 0 7 ( a ) ( B ) , where a c l a i m a n t has a p r e e x i s t i n g c o n d i t i o n 
w h i c h combines w i t h a compensable i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need 
f o r t r e a t m e n t , t h e c l a i m a n t must e s t a b l i s h t h a t t h e compensable i n j u r y i s t h e 
major c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . There
f o r e , a l t h o u g h c l a i m a n t has proven t h a t t h e r e was a compensable i n j u r i o u s i n c i 
d e n t on J u l y 13, 1990, c l a i m a n t must, under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , a l s o p r o v e by 
a preponderance o f t h e ev i d e n c e , t h a t t h e compensable J u l y 13, 1990 i n j u r y i s 
t h e m a j o r c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . 
Bahman M. N a z a r i , 43 Van N a t t a 2368 (1 9 9 1 ) . We f i n d t h a t t h e c a u s a t i o n o f 
c l a i m a n t ' s r e s u l t i n g r i g h t knee c o n d i t i o n i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y 
t h a t we can n o t d e c i d e i t w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation D e p a r t 
ment. 247 Or 420, 424-26 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 
109 ( 1 9 8 5 ) . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Gripekoven, o r t h o p e d i s t , r e p o r t e d on 
August 28, 1991, t h a t c l a i m a n t ' s : 

" p r e e x i s t i n g c o n d i t i o n was t h e major c o n t r i b u t i n g f a c t o r f o r 
h i s p r e s e n t problem. I n o t h e r words, he s h o u l d n o t have had a p r o b 
lem d o i n g h i s u s u a l employment i f h i s knee was normal. I f e e l t h i s 
r e p r e s e n t s a t e m p o r a r y symptomatic f l a r e - u p o f t h e p r e - e x i s t i n g 
a r t h r i t i c c o n d i t i o n and i t would be d i f f i c u l t t o q u a n t i t a t e any ma
t e r i a l w o r s e n i n g based on t h i s e p i s o d e . " (Ex. 5 ) . 

Because t h e r e i s no eviden c e t o t h e c o n t r a r y , we co n c l u d e t h a t c l a i m a n t ' s 
compensable J u l y 13, 1990 i n j u r y i s n o t t h e major c o n t r i b u t i n g cause o f h i s d i s 
a b i l i t y and/or need f o r m e d i c a l s e r v i c e s . A c c o r d i n g l y , a l t h o u g h c l a i m a n t has 
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e s t a b l i s h e d t h e o c c u r r e n c e o f a compensable i n j u r y on J u l y 13, 1990, h i s r e s u l t 
i n g c o n d i t i o n i s n o t compensable. 

The R eferee assessed a $1,500 a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g . Because we are r e i n s t a t i n g and u p h o l d i n g a p o r t i o n o f SAIF's 
d e n i a l , we co n c l u d e t h a t t h e a t t o r n e y f e e a t h e a r i n g s h o u l d be a d j u s t e d a c c o r d 
i n g l y . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y 
i n g them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s a t h e a r i n g i n s e t t i n g a s i d e SAIF's d e n i a l o f t h e J u l y 13, 1990 compens
a b l e i n j u r y i s $750. A d d i t i o n a l l y , we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s on r e v i e w f o r s u c c e s s f u l l y d e f e n d i n g on t h e i s s u e o f t h e com
p e n s a b i l i t y o f t h e J u l y 13, 1990 i n j u r y i s $750, t o be p a i d by SAIF. I n r e a c h 
i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e 
case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e 
i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d February 28, 1991 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h s e t a s i d e t h e SAIF 
C o r p o r a t i o n ' s d e n i a l i n s o f a r as i t denied compensation f o r c l a i m a n t ' s r e s u l t i n g 
r i g h t knee c o n d i t i o n i s r e v e r s e d and t h a t p o r t i o n o f SAIF's d e n i a l i s r e i n s t a t e d 
and u p h e l d . I n l i e u o f t h e Referee's assessed a t t o r n e y f e e award, c l a i m a n t i s 
awarded a r e a s o n a b l e assessed f e e f o r s e r v i c e s a t h e a r i n g and on r e v i e w i n t h e 
amount o f $1,500. The remainder o f t h e o r d e r i s a f f i r m e d . 

November 19, 1991 C i t e as 43 Van N a t t a 2537 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPH L. MacISAAC, Claimant 

WCB Case No. 90-19056 
ORDER ON REVIEW 

B u r t , e t a l . , C l aimant A t t o r n e y s 
S t o e l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee K i n s l e y ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a r i g h t arm 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e , r e l y i n g on t h e m e d i c a l o p i n i o n s o f Drs. Hogan and B u r r , found 
t h a t c l a i m a n t had proven by a preponderance o f eviden c e t h a t work a c t i v i t y was 
t h e m a j o r c o n t r i b u t i n g cause o f h i s r i g h t arm s t r a i n . We d i s a g r e e . 

We agree w i t h t h e Referee t h a t , because c l a i m a n t ' s r i g h t arm s t r a i n d e v e l 
oped o v e r a p e r i o d o f t i m e , h i s c o n d i t i o n i s most a p p r o p r i a t e l y d e s c r i b e d as an 
o c c u p a t i o n a l d i s e a s e . I n o r d e r t o prove a compensable c l a i m f o r an o c c u p a t i o n a l 
d i s e a s e , c l a i m a n t must pr o v e t h a t "employment c o n d i t i o n s were t h e m a j o r c o n t r i 
b u t i n g cause o f t h e d i s e a s e o r i t s w o r s e n i n g . " ORS 656.802( 2 ) . 
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C l a i m a n t was examined by t h r e e p h y s i c i a n s . C l a i m a n t was f i r s t seen by Dr. 
Hogan. A l t h o u g h Hogan diagnosed c l a i m a n t as s u f f e r i n g f r o m o v e r u s e t e n d i n i t i s , 
a r e v i e w o f Hogan's n o t e s do n o t r e v e a l t h a t Hogan had an o p i n i o n as t o t h e 
cause o f c l a i m a n t ' s c o n d i t i o n . At most, Hogan's notes m e r e l y d e s c r i b e c l a i m 
a n t ' s work a c t i v i t i e s ; t h e y do n o t , however, i n d i c a t e any c o n n e c t i o n between 
t h o s e work a c t i v i t i e s and t h e c o n d i t i o n o f c l a i m a n t ' s r i g h t arm. We t h e r e f o r e 
f i n d t h a t Hogan p r o v i d e s no a s s i s t a n c e i n our d e t e r m i n a t i o n as t o whether c l a i m 
a n t ' s employment c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f h i s r i g h t arm 
s t r a i n . 

C l a i m a n t ' s o t h e r t r e a t i n g p h y s i c i a n was Dr. B u r r . L i k e Dr. Hogan's n o t e s , 
B u r r ' s n o t e s c o n t a i n l i t t l e d i s c u s s i o n as t o t h e cause o f c l a i m a n t ' s c o n d i t i o n . 
The s o l e o c c a s i o n when B u r r d i r e c t l y addresses t h e i s s u e o f c a u s a t i o n i s i n a 
December 28, 1990 l e t t e r t o c l a i m a n t ' s a t t o r n e y , where he s t a t e s t h a t 

" [ C l a i m a n t ] j u s t d i d n o t have t h e o v e r a l l p h y s i q u e t o be d o i n g 
heavy work r e g a r d l e s s o f how much he had t o l i f t , [ e v e n ] a l i t t l e 
b i t r e p e a t e d l y . He was j u s t a v e r y a s t h e n i c young i n d i v i d u a l w i t h 
p oor m u s c u l a r development. * * * 

" I do b e l i e v e t h a t work e n t a i l i n g any t y p e o f heavy l i f t i n g 
w o u l d be p r o v o c a t i v e o f muscular l i g a m e n t o u s , t e n d i n i t i s , m y o s i t i s 
and symptoms r e l a t e d t o overwork, so indeed any o f t h e s e f a c t o r s 
c o u l d be a m a t e r i a l l y c o n t r i b u t i n g cause i n h i s symptomatology." 
(Ex. 23) (Emphasis added). 

A l t h o u g h B u r r ' s o p i n i o n i s p r o b a t i v e o f t h e c a u s a t i o n i s s u e , we f i n d t h a t 
i t does n o t meet c l a i m a n t ' s burden o f p r o o f . B u r r s u p p o r t s t h e p o s s i b i l i t y t h a t 
c l a i m a n t ' s work a c t i v i t y produced h i s r i g h t arm c o m p l a i n t s , b u t o n l y as a "mate
r i a l l y c o n t r i b u t i n g cause." We are m i n d f u l t h a t "magic words" a r e n o t n e c e s s a r y 
t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f a c l a i m . McClendon v. Nabisco Brands, I n c . , 
77 Or App 412 ( 1 9 8 6 ) . However, we do n o t c o n s i d e r B u r r ' s o p i n i o n s u f f i c i e n t t o 
s a t i s f y c l a i m a n t ' s burden o f e s t a b l i s h i n g c o m p e n s a b i l i t y , p a r t i c u l a r l y when B u r r 
q u a l i f i e s h i s s t a t e m e n t w i t h t h e word " c o u l d . " A c l a i m a n t must p r o v e more t h a n 
j u s t a p o s s i b i l i t y o f t h e r e q u i s i t e c a u s a l c o n n e c t i o n . Lenox v. SAIF, 54 Or App 
551 ( 1 9 8 1 ) ; Gormley v. SAIF, 52 Or App 1055 ( 1 9 8 1 ) . B u r r ' s m e d i c a l o p i n i o n 
s i m p l y f a l l s s h o r t o f p r o v i n g t h a t work a c t i v i t y was t h e major c o n t r i b u t i n g 
cause o f c l a i m a n t ' s c o n d i t i o n . 

Moreover, any r e l i a n c e on Dr. B u r r ' s o p i n i o n as p r o v i n g a c a u s a l r e l a t i o n 
s h i p between c l a i m a n t ' s work a c t i v i t i e s and h i s c o n d i t i o n i s f u r t h e r r e d u c e d by 
B u r r ' s responses t o Dr. B u t t o n ' s f i n d i n g s . B u t t o n found t h a t c l a i m a n t ' s symp
toms were caused by p e r s o n a l f a c t o r s r a t h e r t h a n employment c o n d i t i o n s . I n r e 
s p o n d i n g t o t h i s f i n d i n g , B u r r f i r s t s t a t e d , " I am n o t s u r e . He r e l a t e s t h e 
symptoms t o heavy work." We f i n d t h a t t h i s s t a t e m e n t r e f e r r e d t o c l a i m a n t s i n c e 
t h e o n l y o t h e r l o g i c a l p e rson B u r r c o u l d have been r e f e r r i n g t o w o u ld be B u t t o n 
and B u t t o n c l e a r l y d i d n o t r e l a t e c l a i m a n t ' s c o m p l a i n t s t o h i s work. T h e r e f o r e , 
a l t h o u g h B u r r ' s response does not i n d i c a t e complete agreement w i t h B u t t o n , n e i 
t h e r does i t p r o v i d e p e r s u a s i v e evidence t h a t B u r r b e l i e v e d t h a t work a c t i v i t y 
caused c l a i m a n t ' s symptoms. Fu r t h e r m o r e , when asked a second t i m e whether he 
c o n c u r r e d w i t h B u t t o n ' s o p i n i o n , B u r r answered, " B a s i c a l l y , yes." 

I n s h o r t , we f i n d t h a t t h e evidence i s i n s u f f i c i e n t t o s u p p o r t t h e c o n c l u 
s i o n t h a t employment c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s 
r i g h t arm c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 13, 1991 i s r e v e r s e d . The s e l f - i n s u r e d 
e m ployer's d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e award i s 
r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
KAREN J . MAROON, Claimant 
WCB Case No. 89-13721 

ORDER ON REMAND (Remanding) 
Lauren Paulson, Claimant A t t o r n e y 

Norman Cole ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . 
Maroon v. Great Western C o n s t r u c t i o n , 107 Or App 510 ( 1 9 9 1 ) . The c o u r t has r e 
v e r s e d o u r p r i o r o r d e r w h i c h a f f i r m e d a Referee's o r d e r t h a t f o u n d c l a i m a n t was 
no t a s u b j e c t worker because she was a s o l e p r o p r i e t o r o f Great Western and had 
n o t e l e c t e d coverage f o r h e r s e l f under ORS 656.128. The c o u r t c o n c l u d e d t h a t 
s u b s t a n t i a l e v i d e n c e d i d n o t s u p p o r t a f i n d i n g t h a t c l a i m a n t was t h e s o l e p r o 
p r i e t o r o f Great Western. Fur t h e r m o r e , t h e c o u r t reasoned t h a t t h e e v i d e n c e 
weighed so h e a v i l y a g a i n s t such a f i n d i n g t h a t we c o u l d n o t r e a s o n a b l y have so 
fo u n d . Because c l a i m a n t was not t h e s o l e p r o p r i e t o r o f Great Western and was 
no t i n s u r e d as such, t h e c o u r t h e l d t h a t she c o u l d be covered as a s u b j e c t 
w o r k e r o f Great Western. A l t h o u g h t h e Referee had found t h a t c l a i m a n t was not a 
s u b j e c t w o r k e r because she was not p a i d f o r her s e r v i c e s , our o r d e r d e c l i n e d t o 
r e s o l v e t h e i s s u e because we h e l d t h a t c l a i m a n t c o u l d n o t be a s u b j e c t w orker. 
C o n s e q u e n t l y , t h e c o u r t has remanded f o r c o n s i d e r a t i o n o f t h a t i s s u e and we have 
r e c e i v e d s u p p l e m e n t a l b r i e f s from t h e p a r t i e s on t h e m a t t e r . Inasmuch as we 
f i n d t h e r e c o r d i n s u f f i c i e n t l y developed t o r e s o l v e t h e i s s u e o f whether 
c l a i m a n t was a s u b j e c t worker, we remand t o t h e R e f e r e e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g supplementa
t i o n . 

A t h e a r i n g , c l a i m a n t t e s t i f i e d t h a t she was p a y i n g h e r s e l f o u t o f Great 
Western's account and such wages would be shown on t h e company's l e d g e r s h e e t . 
A l t h o u g h t h e R eferee d e t e r m i n e d t h a t t h e l e d g e r sheets were o b t a i n a b l e , she 
d e c l i n e d t o l e a v e t h e r e c o r d open f o l l o w i n g t h e h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " Former ORS 
656.295(5) . 

Here, t h e Referee concluded t h a t , a l t h o u g h c l a i m a n t was w o r k i n g as a 
r o o f e r a t t h e t i m e o f her i n j u r y , t h e r e was no r e c o r d t h a t she was ev e r p a i d f o r 
her s e r v i c e s . A c c o r d i n g l y , t h e Referee found t h a t , because c l a i m a n t was n o t 
s e l l i n g s e r v i c e s f o r r e m u n e r a t i o n o r pay, she c o u l d n o t be a s u b j e c t worker p u r 
s u a n t t o f o r m e r ORS 656.005(27) (now ORS 6 5 6 . 0 0 5 ( 2 6 ) ) . 

B e n e f i t s under t h e Workers' Compensation A c t a r e a v a i l a b l e o n l y when a 
wor k e r - e m p l o y e r r e l a t i o n s h i p e x i s t s . ORS 656.018(1); ORS 65 6 . 0 1 8 ( 2 ) . The two 
elemen t s n e c e s s a r y t o c r e a t e t h e r e l a t i o n s h i p , i . e . , t o make c l a i m a n t a " s u b j e c t 
w o r k e r " o f t h e employer, are whether t h e employer had c o n t r a c t e d t o pay "a remu
n e r a t i o n f o r and secure t h e r i g h t t o d i r e c t and c o n t r o l t h e s e r v i c e s " o f c l a i m 
a n t . M a r t e l l i v. R.A. Chambers and A s s o c i a t e s , 99 Or App 524 ( 1 9 8 9 ) ; ORS 
65 6 . 0 0 5 ( 1 3 ) ; f o r m e r ORS 656.005(27) (now ORS 6 5 6 . 0 0 5 ( 2 6 ) ) . 

We c o n c l u d e t h a t t h e r e c o r d has not been c o m p l e t e l y d e v e l o p e d on t h e i s s u e 
o f w h e t h e r Great Western c o n t r a c t e d t o pay c l a i m a n t f o r her work f o r t h e com
pany. C l a i m a n t ' s husband t e s t i f i e d t h a t she was h i r e d as a bookkeeper i n 1986 
and she c o n t i n u e d t o do t h e books f o l l o w i n g t h e i r m a r r i a g e i n June 1987. 
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C l a i m a n t ' s husband a l s o t e s t i f i e d t h a t she was p a i d a p p r o x i m a t e l y $200 pe r week 
f o r her b o o k k e e p i n g work. I n a d d i t i o n , he t e s t i f i e d t h a t , as husband and w i f e , 
he and c l a i m a n t s h a r e d i n b o t h t h e l o s s e s and p r o f i t s o f t h e b u s i n e s s . 

A l t h o u g h c l a i m a n t t e s t i f i e d t h a t she r e c e i v e d wages f o r a w h i l e , she c o u l d 
n o t remember whether she was p a i d a t t h e t i m e o f her i n j u r y . C l a i m a n t a l s o t e s 
t i f i e d t h a t she w o u ld have been p a y i n g h e r s e l f o u t o f Great Western's accou n t 
and t h e payment s h o u l d be n o t e d on t h e l e d g e r sheet. C l a i m a n t f u r t h e r t e s t i f i e d 
t h a t she p r o v i d e d t h e l e d g e r sheets t o SAIF's a u d i t o r . C l a i m a n t b e l i e v e d t h a t 
t h e l e d g e r s h e e t s c o u l d be found a t Great Western's o f f i c e , and her c o u n s e l 
o f f e r e d t o l e a v e t h e r e c o r d open f o r submission o f t h e l e d g e r . 

The R e f e r e e d e c l i n e d t o l e a v e t h e r e c o r d open t o admit t h e a d d i t i o n a l 
r e c o r d s , a l t h o u g h she had d e t e r m i n e d t h a t t h e r e c o r d s c o u l d be p r o c u r e d w i t h i n 
a p p r o x i m a t e l y 90 m i n u t e s . SAIF's cou n s e l agreed t o l e t t h e r e c o r d s t a n d as i t 
was, and c l a i m a n t ' s c o u n s e l conceded t h a t he had no o b j e c t i o n t o t h e a c c u r a c y o f 
t h e a u d i t o r ' s w o r k s h e e t s . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e r e c o r d on t h e i s s u e o f 
whether c l a i m a n t was a s u b j e c t worker o f Great Western has been i n s u f f i c i e n t l y 
d e v e l o p e d . A c c o r d i n g l y , we remand on t h e i s s u e o f whether c l a i m a n t was a sub
j e c t w o r k e r o f G reat Western. 

SAIF argues t h a t i t d i d n o t p r o v i d e coverage f o r c l a i m a n t a t t h e t i m e o f 
her i n j u r y , r e g a r d l e s s o f whether c l a i m a n t was a s o l e p r o p r i e t o r o r a w o r k e r . 
S p e c i f i c a l l y , SAIF contends t h a t , s i n c e Great Western i s an assumed b u s i n e s s 
name o f c l a i m a n t ' s husband and because SAIF never c o n t r a c t e d w i t h c l a i m a n t ' s 
husband, i t p r o v i d e d no i n s u r a n c e f o r t h e e n t i t y known as G reat Western. 

Inasmuch as t h i s case i s b e i n g r e t u r n e d t o t h e Referee f o r f u r t h e r p r o 
c e e d i n g s , SAIF's argument can be c o n s i d e r e d by t h e Referee on remand. I n con
d u c t i n g t h o s e f u r t h e r p r o c e e d i n g s , t h e Referee i s d i r e c t e d t o c o n s i d e r t h e 
e f f e c t , i f any, SAIF's acceptance o f premiums from Great Western has upon t h i s 
i s s u e . See e.g. Quadel I n d u s t r i e s v. Luckman, 95 Or App 612 (1989) (No b a s i s 
f o r c a r r i e r t o r e f u s e coverage where, a l t h o u g h t h e employer had n o t e l e c t e d cov
erage f o r t h e c l a i m a n t , who was a c o r p o r a t e o f f i c e r , c a r r i e r n o n e t h e l e s s had 
knowledge o f t h e c l a i m a n t ' s s t a t u s and had accepted premiums on h i s b e h a l f ) . 

F i n a l l y , we n o t e t h a t SAIF d i d n o t appear a t h e a r i n g as p r o c e s s i n g agent 
f o r a n o n c o m p l y i n g employer. See James L. Guvton. 41 Van N a t t a 1277 ( 1 9 8 9 ) . 
Thus, any p o t e n t i a l i s s u e o f noncompliance c o n c e r n i n g any e n t i t y ' s s t a t u s as an 
employer w o u l d n o t be p r o p e r l y b e f o r e t h e Referee. 

A c c o r d i n g l y , on remand, t h e Referee's o r d e r d a t e d November 15, 1989 i s 
v a c a t e d and t h i s m a t t e r i s remanded t o Referee Q u i l l i n a n f o r f u r t h e r p r o c e e d i n g s 
c o n s i s t e n t w i t h t h i s o r d e r . Those pr o c e e d i n g s may be conducted i n any manner 
t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CASEY M. MORELAND, Claimant 

WCB Case No. 90-18002 
ORDER ON REVIEW 

Robert L. Philmon, Claimant Attorney-
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
S c h u l t z ' o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s l e f t f o o t i n j u r y c l a i m . 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions and O p i n i o n " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

C l a i m a n t has t h e burden o f p r o v i n g t h a t he s u f f e r e d an i n j u r y on A p r i l 25, 
1990 w h i l e p e r f o r m i n g h i s work a c t i v i t y which was a m a t e r i a l c o n t r i b u t i n g cause 
o f h i s l e f t f o o t d i s a b i l i t y o r need f o r m e d i c a l c a r e and s e r v i c e s . ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. Wied l e , 43 Van N a t t a 855 ( 1 9 9 1 ) . C l a i m a n t ' s i n j u r y must 
a l s o be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) . 

" O b j e c t i v e f i n d i n g s " i n su p p o r t o f m e d i c a l e v i d e n c e a r e d e f i n e d t o i n 
c l u d e , b u t a r e n o t l i m i t e d t o , "ranges o f m o t i o n , a t r o p h y , muscle s t r e n g t h , 
muscle spasm, and d i a g n o s t i c evidence s u b s t a n t i a t e d by c l i n i c a l f i n d i n g s . " 
Amended ORS 656.005(19). I n Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) , we 
h e l d t h a t a p h y s i c i a n ' s r e p o r t e s t a b l i s h e d m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c 
t i v e f i n d i n g s where: 

". . .[The d o c t o r ] d i d n o t r e p o r t t h a t c l a i m a n t m e r e l y com
p l a i n e d o f a p u l l i n g s e n s a t i o n o r t e n d e r n e s s . He d e t e r m i n e d , e v i 
d e n t l y based on h i s p h y s i c a l exam, t h a t [ c l a i m a n t ] d i d , i n f a c t , 
s u f f e r f r o m t h o s e c o n d i t i o n s . A f t e r h i s e v a l u a t i o n o f c l a i m a n t , he 
co n c l u d e d t h a t c l a i m a n t had an acute t h o r a c i c s t r a i n and r e l a t e d t h e 
i n j u r y t o [ c l a i m a n t ' s ] a c t i v i t i e s a t work." Robertson, 43 Van N a t t a 
a t 1507. 

Here, t h e o n l y p h y s i c i a n who examined c l a i m a n t w h i l e he was s u f f e r i n g from 
t h e e f f e c t s o f h i s f o o t s t r a i n was Dr. Anderson. The o t h e r d o c t o r s i n t h e 
r e c o r d d i d n o t have t h e o p p o r t u n i t y t o examine c l a i m a n t u n t i l a f t e r h i s f o o t 
s t r a i n had r e s o l v e d . A c c o r d i n g l y , we f i n d Dr. Anderson's o p i n i o n t o be t h e more 
p e r s u a s i v e and we ac c o r d i t t h e g r e a t e r w e i g h t . John A. C a l d e r , 42 Van N a t t a 
977, 979 ( 1 9 9 0 ) . 

Dr. Anderson n o t e d c l a i m a n t ' s acute f o o t p a i n and t e n d e r n e s s , and he a l s o 
v i e w e d c l a i m a n t l i m p i n g . Based upon h i s e v a l u a t i o n o f c l a i m a n t , he co n c l u d e d 
c l a i m a n t had s u s t a i n e d a f o o t s t r a i n on A p r i l 25, 1990. (Exs. 3, 4, 5 ) . Based 
upon t h e h i s t o r y g i v e n by c l a i m a n t c o n c e r n i n g t h e amount o f w a l k i n g he does on 
h i s j o b , t h e t y p e o f work he performs and t h e onset o f t h e p a i n , Dr. Anderson 
e x p r e s s l y r e p o r t e d t h i s as an o c c u p a t i o n a l j o b i n j u r y . (Ex. 4 ) . T h e r e f o r e , Dr. 
Anderson's r e p o r t r u l e s o u t c l a i m a n t ' s c o n d i t i o n as b e i n g i d i o p a t h i c . Hubble v. 
SAIF, 56 Or App 154 ( 1 9 8 2 ) ; a l s o see Roxie A. L i n q l e , 43 Van N a t t a 1742 (1 9 9 1 ) . 
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We f i n d t h a t Dr. Anderson d e t e r m i n e d , based on h i s t r a i n i n g and o b j e c t i v e 
a n a l y s i s o f what he fo u n d and heard, t h a t c l a i m a n t ' s c o m p l a i n t s amounted t o ob
j e c t i v e f i n d i n g s o f a w o r k - r e l a t e d i n j u r y on A p r i l 25, 1990. Ro b e r t s o n , s u p r a , 
a t 1507. T h e r e f o r e , we conclu d e t h a t c l a i m a n t has e s t a b l i s h e d a compensable i n 
j u r y . A c c o r d i n g l y , we a f f i r m t h e Referee's o r d e r s e t t i n g a s i d e t h e employer's 
d e n i a l . 

Inasmuch as t h e employer has r e q u e s t e d r e v i e w , and c l a i m a n t ' s compensation 
has n o t been d i s a l l o w e d o r reduced, c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r 
ney f e e award. ORS 656.382( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438-1 5 - 0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assess
ed f e e f o r . c l a i m a n t ' s c o u n s e l s e r v i c e s on r e v i e w i s $750, t o be p a i d by t h e 
s e l f - i n s u r e d employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e d e v o t e d t o t h e case, (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 4, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $750, t o be p a i d by t h e s e l f - i n s u r e d 
employer. 

November 19, 1991 C i t e as 43 Van N a t t a 2542 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD D. ROBINSON, Claimant 

WCB Case No. 91-08084 
ORDER DENYING MOTION TO DISMISS 

G a t t i , e t a l . , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e i n s u r e r ' s r e q u e s t 
f o r r e v i e w o f a Referee's October 16, 1991 o r d e r , w h i c h d i s m i s s e d c l a i m a n t ' s r e 
q u e s t f o r h e a r i n g . We conclu d e t h a t we have j u r i s d i c t i o n t o c o n s i d e r t h e i n s u r 
e r ' s r e q u e s t f o r r e v i e w and deny t h e m o t i o n t o d i s m i s s . 

FINDINGS OF FACT 

I n June 1991, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g . C o n t e n d i n g t h a t t h e 
i n s u r e r had f a i l e d t o pay i n t e r i m compensation from May 30, 1991 t o t h e t i m e o f 
t h e r e q u e s t f o r h e a r i n g , c l a i m a n t sought i n t e r i m compensation, p e n a l t i e s and 
a t t o r n e y f e e s . 

On Oct o b e r 16, 1991, s t a t i n g t h a t c l a i m a n t had w i t h d r a w n h i s h e a r i n g r e 
q u e s t , t h e Re f e r e e i s s u e d an Order o f D i s m i s s a l . On October 30, 1991, t h e i n 
s u r e r m a i l e d a r e q u e s t f o r r e v i e w o f t h e Referee's o r d e r t o t h e Board. The r e 
q u e s t i n c l u d e d a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon a l l p a r t i e s t o t h e 
p r o c e e d i n g and t h e i r r e p r e s e n t a t i v e s . 

CONCLUSIONS OF LAW AND OPINION 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.298(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance w i t h ORS 656.295 
r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d o r a c t u a l 
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n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . Argonaut I n s u r a n c e Co. v. K i n g , 
63 Or App 847, 852 (1 9 8 3 ) . 

Here, t h e 3 0 t h day a f t e r t h e Referee's October 16, 1991 o r d e r was November 
15, 1991. The i n s u r e r ' s r e q u e s t f o r r e v i e w was m a i l e d t o t h e Board and c o p i e s 
were m a i l e d t o t h e o t h e r p a r t i e s t o t h e p r o c e e d i n g on October 30, 1991. I n a s 
much as such submissions were made w i t h i n 30 days o f t h e i s s u a n c e o f t h e Ref
e r e e ' s October 16, 1991 o r d e r , we have j u r i s d i c t i o n t o c o n s i d e r t h i s case. See 
ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) . 

C l a i m a n t contends t h a t because he "withdrew h i s Request f o r H e a r i n g , t h e r e 
i s no i s s u e f o r Board Review." We d i s a g r e e . 

As a r e s u l t o f t h e Referee's o r d e r , c l a i m a n t ' s r e q u e s t f o r h e a r i n g con
c e r n i n g t h e i n t e r i m compensation, p e n a l t y and a t t o r n e y f e e i s s u e s were d i s m i s s 
ed. Thus, c e r t a i n l y i n s o f a r as c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m compensation 
was concerned, t h e o r d e r had t h e p o t e n t i a l o f i m p a c t i n g c l a i m a n t ' s r i g h t t o com
p e n s a t i o n . See Donald L. Lowe, 41 Van N a t t a 1873 (1 9 8 9 ) . I n t h a t r e s p e c t , i t 
i s an a p p e a l a b l e f i n a l o r d e r . See Lindamood v. SAIF, 78 Or App 15, 18 (19 8 6 ) ; 
Mendenhall v. SAIF, 16 Or App 136, 139 (1 9 7 4 ) ; Donald L. Lowe, su p r a . 

I n c o n c l u s i o n , because t h e i n s u r e r t i m e l y r e q u e s t e d Board r e v i e w , t h e Ref
e r e e ' s o r d e r had n o t become f i n a l . ORS 656.289(3). F u r t h e r m o r e , a f t e r c o n d u c t 
i n g o u r r e v i e w , we are a u t h o r i z e d t o a f f i r m , r e v e r s e , m o d i f y o r supplement t h e 
Re f e r e e ' s o r d e r , as w e l l as make such d i s p o s i t i o n o f t h e case as we d e t e r m i n e t o 
be a p p r o p r i a t e . ORS 656.295(6). Thus, t h e i s s u e s o f c l a i m a n t ' s e n t i t l e m e n t t o 
i n t e r i m compensation, p e n a l t i e s and a t t o r n e y f e e s remain v i a b l e . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . As a r e s u l t o f t h i s o r d e r , 
i t w i l l be necessary t o r e v i s e t h e b r i e f i n g s c hedule. The i n s u r e r ' s a p p e l l a n t ' s 
b r i e f s h a l l due 21 days from t h e d a t e o f t h i s o r d e r . C l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f s h a l l be due 21 days from t h e d a t e o f t h e m a i l i n g o f t h e i n s u r e r ' s a p p e l 
l a n t ' s b r i e f . The i n s u r e r ' s r e p l y b r i e f , i f any, s h a l l be due 14 days f r o m t h e 
d a t e o f m a i l i n g o f c l a i m a n t ' s respondent's b r i e f . T h e r e a f t e r , t h i s case s h a l l 
be d o c k e t e d f o r r e v i e w . 

I T I S SO ORDERED. 

November 19, 1991 C i t e as 43 Van N a t t a 2543 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JEFFREY M. RUBIN, Claimant 

WCB Case Nos. 90-16854 & 89-15470 
ORDER ON REVIEW 

P h i l i p Schuster I I , C l a i m a n t A t t o r n e y 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and Tenenbaum. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Bethlahmy's o r d e r 
t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r 
d e t o x i f i c a t i o n t r e a t m e n t . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f 
h i s m e d i c a l s e r v i c e s c l a i m f o r d r u g d e t o x i f i c a t i o n t r e a t m e n t . We adopt t h e 
c o n c l u s i o n s and r e a s o n i n g as s e t f o r t h i n t h e Referee's o r d e r , and we add t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

To e s t a b l i s h c o m p e n s a b i l i t y o f h i s m e d i c a l s e r v i c e s c l a i m f o r d e t o x i f i c a 
t i o n t r e a t m e n t , c l a i m a n t must pr o v e t h a t t h e o r i g i n a l i n j u r y was t h e m a j or con
t r i b u t i n g cause o f h i s c o n s e q u e n t i a l d r u g dependency and subsequent need f o r 
d e t o x i f i c a t i o n t r e a t m e n t . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; J u l i e K. G a s p e r i n o , 43 Van 
N a t t a 1151 ( 1 9 9 1 ) . 

Here, t h e R e f e r e e found t h a t , f o l l o w i n g s u r g e r i e s f o r h i s compensable con
d i t i o n , numerous d r u g s were p r e s c r i b e d f o r c l a i m a n t , i n c l u d i n g V i c o d i n , T y l e n o l 
#3, F l e x e r i l , and V a l i u m . A May 15, 1990 i n t a k e summary d e s c r i b e d c l a i m a n t ' s 
" p r e s e n t i n g p r o b l e m " as p r e s c r i p t i o n " p a i n k i l l e r s r e a c t i v a t e d o p i a t e a d d i c t i o n . " 

I n O ctober 1990, t h e O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t and r e 
p o r t e d t h a t , f o l l o w i n g h i s second s u r g e r y , because he became a d d i c t e d t o 
Codeine, t a k i n g up t o 20 T y l e n o l #3 per day as w e l l as u s i n g some Xanax and 
S k e l a x i n , c l a i m a n t was " a d m i t t e d f o r detox f o r f o u r o r f i v e days and t h e n has 
been t r e a t e d as an o u t p a t i e n t . " The C o n s u l t a n t s a l s o r e p o r t e d t h a t " t h e r e i s no 
doubt t h a t he has been g i v e n n a r c o t i c m e d i c a t i o n by h i s t r e a t i n g p h y s i c i a n s and 
d i d g e t i n t o an a d d i c t i o n problem w i t h Codeine...." 

I n December 1990, c l a i m a n t was examined by Dr. Sonntag, M.D. Dr. Sonntag 
r e p o r t e d t h a t , f o l l o w i n g h i s s u r g e r y , c l a i m a n t began h a v i n g i n c r e a s i n g problems 
w i t h neck and r i g h t upper e x t r e m i t y p a i n . Dr. Sonntag f u r t h e r r e p o r t e d t h a t 
c l a i m a n t was " f r a n k l y a d d i c t e d t o Percodan because o f t h e severe p a i n . . . . " 

Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d t h a t 
h i s compensable i n j u r y was t h e major c o n t r i b u t i n g cause o f t h e c o n s e q u e n t i a l ad
d i c t i o n t o p r e s c r i p t i o n d r u g s . Moreover, c l a i m a n t ' s a d d i c t i o n t o p r e s c r i p t i o n 
d r u g s was t h e m a j o r c o n t r i b u t i n g cause o f h i s h o s p i t a l i z a t i o n and need f o r d r u g 
d e t o x i f i c a t i o n t r e a t m e n t . A c c o r d i n g l y , t h e d e t o x i f i c a t i o n program i s a compens
a b l e m e d i c a l s e r v i c e . See e.g. Joseph M. E l l , 43 Van N a t t a 78 ( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $750, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 13, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed a t t o r n e y f e e o f $7 50, payable by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
MEL L. EVENHUS, Claimant 
WCB Case No. 90-13860 

ORDER ON REVIEW 
Mi c h a e l B. Dye, Claimant A t t o r n e y 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee T. Lavere Johnson's o r d e r t h a t u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m on t h e b a s i s t h a t t h e c l a i m was 
n o t t i m e l y f i l e d . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f t h e c l a i m and 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concluded t h a t c l a i m a n t ' s i n j u r y c l a i m f o r a c e r v i c a l c o n d i 
t i o n was b a r r e d by h i s f a i l u r e t o g i v e t h e employer w r i t t e n n o t i c e w i t h i n 30 
days o f t h e a c c i d e n t and t h a t h i s u n t i m e l i n e s s was n o t excused under ORS 
656.265. We agree and adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Even assuming t h e c l a i m was t i m e l y f i l e d , we c o n c l u d e t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h a compensable i n j u r y . A compensable i n j u r y i s an a c c i d e n t a l 
i n j u r y " a r i s i n g o u t o f and i n t h e course o f employment." ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . As 
a g e n e r a l r u l e , i n j u r i e s s u s t a i n e d w h i l e g o i n g t o o r coming f r o m work a r e n o t 
compensable. SAIF v. Ree l , 303 Or 210 (19 8 7 ) . The q u e s t i o n i s whether t h e r e 
l a t i o n s h i p between t h e i n j u r y and employment i s s u f f i c i e n t t o a l l o w compensa
t i o n . Rogers v. SAIF, 289 Or 633 (1980). 

I n t h i s case, c l a i m a n t was i n j u r e d i n a motor v e h i c l e a c c i d e n t d u r i n g t h e 
t i m e between h i s s p l i t s h i f t s and o f f t h e employer's p r e m i s e s . The "in-between" 
t i m e i s c o n s i d e r e d c l a i m a n t ' s own t i m e f o r w h i c h he r e c e i v e s no compensation, 
n o t w i t h s t a n d i n g t h e s p l i t - s h i f t pay d i f f e r e n t i a l . Many employees, i n c l u d i n g 
c l a i m a n t , use t h e t i m e t o r e t r i e v e t h e i r p e r s o n a l v e h i c l e s f r o m t h e d i s t r i c t 
p a r k i n g l o t . N o n e t h e l e s s , t h e employer e x e r c i s e d no d i r e c t i o n o r c o n t r o l over 
t h e employees i n t h e p e r i o d between t h e s p l i t s h i f t s . Moreover, t h e o p t i o n and 
con v e n i e n c e o f c l a i m a n t r e t u r n i n g t o t h e p a r k i n g l o t was a b e n e f i t t o c l a i m a n t , 
n o t t h e employer, and was n o t a s u b s t a n t i a l p a r t o f t h e s e r v i c e he p e r f o r m e d f o r 
employer as a bus d r i v e r . 

Under t h o s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b 
l i s h a s u f f i c i e n t work r e l a t i o n s h i p between t h e motor v e h i c l e a c c i d e n t and h i s 
employment as a bus d r i v e r t o j u s t i f y compensation. A c c o r d i n g l y , f o r t h a t r e a 
son, and t h o s e r e l i e d upon by t h e Referee, we u p h o l d t h e i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s i n j u r y c l a i m f o r a c e r v i c a l c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d March 12, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
TRACY JOHNSON, Claimant 
WCB Case No. 90-05539 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 

J a n i c e P i l k e n t o n , Defense A t t o r n e y 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r t h a t : (1) u p h e l d t h e 
i n s u r e r ' s " p a r t i a l d e n i a l " o f c l a i m a n t ' s r e q u e s t f o r a u t h o r i z a t i o n f o r a t h i r d 
change o f a t t e n d i n g p h y s i c i a n ; and (2) a f f i r m e d an o r d e r o f t h e M e d i c a l D i r e c t o r 
d e n y i n g c l a i m a n t ' s r e q u e s t f o r a t h i r d change o f a t t e n d i n g p h y s i c i a n . We 
co n c l u d e t h a t t h e H e a r i n g s D i v i s i o n l a c k s j u r i s d i c t i o n o v e r t h i s i s s u e and 
v a c a t e t h e R e f e r e e ' s o r d e r . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s low back w h i l e w o r k i n g f o r t h e i n s u r e d on 
October 26, 1987. He i n i t i a l l y t r e a t e d w i t h Dr. Daack, D.O., b u t , i n May 1988, 
s w i t c h e d t o t h e c a r e o f Dr. G a b r i e l s o n , D.C. 

I n June 1989, c l a i m a n t began t r e a t i n g w i t h Dr. Thompson, M.D., a t t h e 
Oregon Spine C e n t e r . Dr. Thompson recommended p a i n c e n t e r t r e a t m e n t , w h i c h 
c l a i m a n t u n d e r t o o k i n December 1989. Upon d i s c h a r g e from t h e p a i n c e n t e r , 
c l a i m a n t t r i e d t o r e t u r n t o Dr. G a b r i e l s o n f o r c a r e and t r e a t m e n t , b u t d i s c o v 
e r e d t h a t Dr. G a b r i e l s o n no l o n g e r p r a c t i c e d c h i r o p r a c t i c m e d i c i n e i n Oregon. 

I n March 1990, c l a i m a n t began t r e a t i n g w i t h Dr. N i c h o l s , D.C, and r e 
q u e s t e d a change o f a t t e n d i n g p h y s i c i a n . I n a l e t t e r d a t e d March 6, 1990, t h e 
i n s u r e r r e f u s e d t h e r e q u e s t p u r s u a n t t o former OAR 436-10-060(4). I t e x p l a i n e d 
t h a t c l a i m a n t had a l r e a d y had t h r e e a t t e n d i n g p h y s i c i a n s and t h a t he needed t o 
seek t h e D i r e c t o r ' s a p p r o v a l f o r any a d d i t i o n a l change. C l a i m a n t t h e n r e q u e s t e d 
t h e D i r e c t o r t o approve t h e change o f a t t e n d i n g p h y s i c i a n ; however, a r e p r e s e n 
t a t i v e o f t h e D i r e c t o r r e f u s e d t o a u t h o r i z e t h e r e q u e s t e d change i n a l e t t e r 
d a t e d June 8, 1990. 

T h e r e a f t e r , c l a i m a n t supplemented an e a r l i e r r e q u e s t f o r h e a r i n g and 
r a i s e d t h e i s s u e o f t h e p r o p r i e t y o f t h e D i r e c t o r ' s d e c i s i o n . A h e a r i n g was 
convened on J u l y 13, 1990. The Referee i s s u e d an o r d e r t h a t u p h e l d what he 
c h a r a c t e r i z e d as " t h e c a r r i e r ' s p a r t i a l d e n i a l o f March 6, 1990 and t h e M e d i c a l 
D i r e c t o r ' s a f f i r m a n c e t h e r e o f on June 8, 1990." (O & O a t 3 ) . 

CONCLUSIONS OF LAW AND OPINION 

On May 7, 1990, t h e Oregon L e g i s l a t u r e passed Senate B i l l 1197, an e x t e n 
s i v e r e v i s i o n o f t h e Workers' Compensation Law. Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2. Because a h e a r i n g was convened a f t e r J u l y 1, 1990, t h i s m a t t e r i s p r o p 
e r l y a n a l y z e d under t h o s e r e v i s i o n s . Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 
54; I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

A t h r e s h o l d i s s u e n o t r a i s e d by e i t h e r p a r t y i s whether t h e R e f e r e e had 
j u r i s d i c t i o n t o r e v i e w t h e D i r e c t o r ' s r e f u s a l t o a u t h o r i z e c l a i m a n t ' s r e q u e s t 
f o r an a d d i t i o n a l change o f a t t e n d i n g p h y s i c i a n . P r i o r t o t h e 1990 amendments, 
r e v i e w o f t h e D i r e c t o r ' s d e c i s i o n would have been w i t h i n t h e H e a r i n g s D i v i s i o n ' s 
j u r i s d i c t i o n under f o r m e r ORS 656.704(3), which p r o v i d e d : 

"For t h e purpose o f d e t e r m i n i n g t h e r e s p e c t i v e a u t h o r i t y o f 
t h e d i r e c t o r and t h e b o a r d t o conduct h e a r i n g s , i n v e s t i g a t i o n s and 
o t h e r p r o c e e d i n g s under ORS 656.001 t o 656.794, and f o r d e t e r m i n i n g 
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t h e p r o c e d u r e f o r conduct and r e v i e w t h e r e o f , m a t t e r s c o n c e r n i n g a 
c l a i m under ORS 656.001 t o 656.794 a r e t h o s e m a t t e r s i n w h i c h a 
w o r k e r ' s r i g h t t o r e c e i v e compensation o f t h e amount t h e r e o f , a r e 
d i r e c t l y i n i s s u e . However, such m a t t e r s do n o t i n c l u d e any p r o 
c e e d i n g under ORS 656.248 o r any p r o c e e d i n g r e s u l t i n g t h e r e f r o m . " 
(Emphasis s u p p l i e d . ) 

The 1990 L e g i s l a t u r e , however, amended t h a t p r o v i s i o n t o r e f a s h i o n t h e 
j u r i s d i c t i o n a l a u t h o r i t y o f t h e Hearings D i v i s i o n . The l a s t sentence o f ORS 
656.704(3) now p r o v i d e s : 

"However, such m a t t e r s do n o t i n c l u d e any p r o c e e d i n g f o r r e 
s o l v i n g a d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r f e e s f o r w h i c h a 
p r o c e d u r e i s o t h e r w i s e p r o v i d e d i n t h i s c h a p t e r . " Or Laws 1990 
( S p e c i a l S e s s i o n ) , ch. 2, 37. (Emphasis s u p p l i e d . ) 

The q u e s t i o n , t h e r e f o r e , i s whether ORS 6 5 6.245(3), w h i c h p r o v i d e s t h a t a 
c a r r i e r may r e q u e s t t h e D i r e c t o r ' s a p p r o v a l f o r a t h i r d change o f a t t e n d i n g 
p h y s i c i a n , i s a " p r o c e e d i n g f o r r e s o l v i n g a d i s p u t e r e g a r d i n g m e d i c a l t r e a t 
ment." We c o n c l u d e t h a t i t i s and, a c c o r d i n g l y , v a c a t e t h e R e f e r e e ' s o r d e r f o r 
l a c k o f s u b j e c t - m a t t e r j u r i s d i c t i o n . 

ORS 656.245(3) p r o v i d e s t h a t an i n j u r e d worker may choose t h e i n i t i a l a t 
t e n d i n g p h y s i c i a n and change a t t e n d i n g p h y s i c i a n s two t i m e s w i t h o u t a p p r o v a l 
f r o m t h e D i r e c t o r . I f t h e worker t h e r e a f t e r s e l e c t s a n o t h e r a t t e n d i n g p h y s i 
c i a n , t h e c a r r i e r may r e q u i r e t h e D i r e c t o r t o approve t h e new s e l e c t i o n . I f r e 
q u e s t e d , t h e D i r e c t o r s h a l l d e t e r m i n e , w i t h t h e a d v i c e o f one o r more p h y s i 
c i a n s , whether t h e s e l e c t i o n s h a l l be approved. 

The s t a t u t e does n o t p r o v i d e o r r e q u i r e t h e D i r e c t o r t o c o n d u c t a f o r m a l 
q u a s i - j u d i c i a l p r o c e e d i n g t o make t h e d e t e r m i n a t i o n . To t h e c o n t r a r y , t h e l e g 
i s l a t u r e e s s e n t i a l l y l e f t t h e r e s o l u t i o n t o t h e d i s c r e t i o n o f t h e D i r e c t o r , sub
j e c t o n l y t o t h e c o n d i t i o n t h a t i t a c t on t h e a d v i c e o f one o r more p h y s i c i a n s . 
However, d e s p i t e t h e l a c k o f f o r m a l r e q u i r e m e n t s , ORS 656.245(3) does p r o v i d e a 
p r o c e s s f o r r e s o l v i n g a d i s p u t e between an i n j u r e d w orker and a c a r r i e r t h a t r e 
f u s e s t o v o l u n t a r i l y r e c o g n i z e a subsequent m e d i c a l p r o v i d e r as an a t t e n d i n g 
p h y s i c i a n . Viewed i n t h a t l i g h t , t h e s t a t u t e p r o v i d e s a " p r o c e e d i n g f o r r e s o l v 
i n g a d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t , " w i t h i n t h e meaning o f ORS 
656.704(3) . 

A c c o r d i n g l y , we conclude t h a t a d i s p u t e i n v o l v i n g a c l a i m a n t ' s r e q u e s t f o r 
a t h i r d change o f a t t e n d i n g p h y s i c i a n i s , by d e f i n i t i o n , n o t a " m a t t e r c o n c e r n 
i n g a c l a i m " o v e r w h i c h t h e Hearings D i v i s i o n has j u r i s d i c t i o n . R a t h e r , such 
d i s p u t e s a r e s o l e l y w i t h i n t h e p r o v i n c e o f t h e D i r e c t o r and must be r e s o l v e d 
under t h e a p p l i c a b l e p r o c e d u r e s f o r a d m i n i s t r a t i v e r e v i e w s e t f o r t h i n f o r m e r 
OAR 4 3 6 - 1 0 - 0 0 8 ( 2 ) . 

ORDER 

The Referee's o r d e r d a t e d J u l y 25, 1990 i s v a c a t e d . C l a i m a n t ' s r e q u e s t 
f o r h e a r i n g i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . 

Board Members Gunn and K i n s l e y d i s s e n t i n g . 

The m a j o r i t y c oncludes t h a t t h e Board no l o n g e r has j u r i s d i c t i o n t o h o l d a 
h e a r i n g r e g a r d i n g a w o r k e r ' s t h i r d change o f a t t e n d i n g p h y s i c i a n under ORS 
656. 2 4 5 ( 3 ) ( a ) . We r e s p e c t f u l l y d i s s e n t because we b e l i e v e t h i s c o n c l u s i o n i s 
c o n t r a r y t o o u r scope o f j u r i s d i c t i o n s e t f o r t h i n ORS 6 5 6 . 7 0 4 ( 3 ) . 
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I n 1990, t h e l e g i s l a t u r e r e s t r i c t e d w o r k e r s ' and e m ployers' r i g h t t o a 
h e a r i n g by e l i m i n a t i n g t h e Board's j u r i s d i c t i o n over m a t t e r s " r e g a r d i n g m e d i c a l 
t r e a t m e n t o r f e e s f o r w h i c h a p rocedure i s o t h e r w i s e p r o v i d e d i n t h i s c h a p t e r . " 
ORS 6 5 6 . 7 0 4 ( 3 ) . Where t h e p a r t i e s ' access t o a h e a r i n g p r o c e d u r e i s b e i n g r e 
duced o r e l i m i n a t e d , we b e l i e v e t h e p r u d e n t approach i s t o s t r i c t l y r e a d t h i s 
language a t f a c e v a l u e as a p p l y i n g o n l y t o m e d i c a l t r e a t m e n t o r f e e s and t o 
a v o i d i n t e r p r e t i n g t h i s language as c o v e r i n g o t h e r m a t t e r s n o t s p e c i f i c a l l y 
s t a t e d , such as t h e w o r k e r s ' c h o i c e o f p h y s i c i a n . F u r t h e r , a s e a r c h t h r o u g h t h e 
s c a n t l e g i s l a t i v e h i s t o r y from t h e p u b l i c h e a r i n g s c o v e r i n g t h e amendment o f ORS 
656.704(3) r e v e a l s no d i s c u s s i o n t h a t t h e p a r t i e s ' r i g h t t o h e a r i n g about t h e 
w o r k e r s ' c h o i c e o f p h y s i c i a n was t o be reduced o r e l i m i n a t e d . 

We b e l i e v e t h a t t h e new language i n ORS 656.704(3) r e f e r s t o ORS 656.327 
and 656.248. The 1990 L e g i s l a t u r e made s u b s t a n t i a l amendments t o t h e s e s t a t u t e s 
w h i c h s p e c i f i c a l l y d e a l w i t h m e d i c a l t r e a t m e n t and f e e s . ORS 656.327 d e a l s w i t h 
t h e D i r e c t o r ' s p r o c e d u r e s t o r e s o l v e m a t t e r s r e g a r d i n g " m e d i c a l t r e a t m e n t t h a t 
i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e 
p e r f o r m a n c e o f m e d i c a l s e r v i c e s . " ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) (Emphasis added). ORS 
656.248 d e a l s w i t h t h e D i r e c t o r ' s procedures t o r e s o l v e d i s p u t e s o v e r " t h e 
amount o f a f e e f o r m e d i c a l s e r v i c e s . " ORS 656.248(13) (Emphasis added). 

The L e g i s l a t u r e d i d n o t amend t h e language i n ORS 6 5 6 . 2 4 5 ( 3 ) ( a ) r e g a r d i n g 
a w o r k e r ' s c h o i c e o f p h y s i c i a n . T h i s language was i n e f f e c t l o n g b e f o r e t h e 
amendments t o ORS 6 5 6 . 7 0 4 ( 3 ) . ORS 6 5 6 . 2 4 5 ( 3 ) ( a ) p r o v i d e s t h a t an i n s u r e r may 
r e q u i r e t h e D i r e c t o r ' s a p p r o v a l o f a worker's t h i r d change o f t h e a t t e n d i n g 
p h y s i c i a n . Up t o t h e t i m e o f t h e m a j o r i t y ' s o p i n i o n i n t h i s case, t h e p a r t i e s 
have always had t h e r i g h t t o r e q u e s t a h e a r i n g r e g a r d i n g t h e change o f p h y s i c i a n 
i s s u e w h e t h e r o r n o t t h e i n s u r e r had e x e r c i s e d i t s o p t i o n t o use t h e D i r e c t o r ' s 
p r o c e d u r e f o r a p p r o v a l . We b e l i e v e i t i s e r r o r t o e x t i n g u i s h t h i s r i g h t w i t h o u t 
s p e c i f i c d i r e c t i o n t o do so by t h e L e g i s l a t u r e . 

F i n a l l y , we o b serve t h a t t h e w o r k e r s ' c h o i c e o f an a t t e n d i n g p h y s i c i a n 
s i g n i f i c a n t l y i m p a c t s t h e course and outcome o f w o r k e r s ' c l a i m s f o r compensa
t i o n . W i t h l i m i t e d e x c e p t i o n s , o n l y t h i s p h y s i c i a n may a u t h o r i z e m e d i c a l s e r 
v i c e s , ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( A ) ; o n l y t h i s p h y s i c i a n may a u t h o r i z e payment o f bene
f i t s f o r d i s a b i l i t y f r o m work w h i l e t h e worker i s r e c o v e r i n g f r o m t h e i n j u r y o r 
d i s e a s e , ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) ; o n l y t h i s p h y s i c i a n may make f i n d i n g s r e g a r d i n g 
t h e w o r k e r ' s permanent impairment f o r t h e purpose o f d e t e r m i n i n g t h e a p p r o p r i a t e 
award f o r permanent d i s a b i l i t y , ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) . 1 When so much depends on 
t h e c h o i c e o f p h y s i c i a n , we are r e l u c t a n t t o conclude t h a t t h e L e g i s l a t u r e l e f t 
t h e r e s o l u t i o n o f t h i s m a t t e r t o t h e d i s c r e t i o n o f t h e D i r e c t o r , s u b j e c t o n l y t o 
t h e a d v i c e o f one o r more p h y s i c i a n s , and w i t h o u t t h e p a r t i e s ' r i g h t t o a h e a r 
i n g . 

To summarize, we c o n c l u d e t h a t t h e p a r t i e s c o n t i n u e t o have t h e r i g h t t o 
h e a r i n g under ORS 656.704(3) r e g a r d i n g t h e t h i r d change o f a t t e n d i n g p h y s i c i a n 
because: (1) n e i t h e r t h e p l a i n language o f t h e s t a t u t e nor t h e l e g i s l a t i v e h i s 
t o r y s u p p o r t an o p p o s i t e c o n c l u s i o n ; (2) t h e s t a t u t e can l o g i c a l l y be r e a d t o 
a p p l y t o o t h e r s t a t u t e s t h a t s p e c i f i c a l l y address t h e i s s u e s o f t r e a t m e n t and 
f e e s ; and (3) we a r e r e l u c t a n t t o read ORS 656.704(3) more b r o a d l y so t h a t i t 
o p e r a t e s t o r e d u c e o r e l i m i n a t e t h e p a r t i e s ' r i g h t t o a h e a r i n g f o r r e s o l v i n g a 
d i s p u t e r e g a r d i n g t h i s s i g n i f i c a n t i s s u e . 

1 • We r e c o g n i z e t h e broad e x c e p t i o n s t o t h e s e r e q u i r e m e n t s f o r managed 
c a r e o r g a n i z a t i o n s . 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES D. YERBY JR., Claimant 

WCB Case No. 89-18528 
ORDER ON REVIEW 

G a t t i , e t a l . , C laimant A t t o r n e y s 
B o t t i n i , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r a back and neck i n j u r y . 
C l a i m a n t has a l s o s u b m i t t e d a m o t i o n a s k i n g t h a t we remand t h i s m a t t e r f o r 
t r a n s c r i p t i o n o f c l o s i n g arguments. I n t h e a l t e r n a t i v e , c l a i m a n t asks t h a t we 
t a k e j u d i c i a l n o t i c e o f C a l i f o r n i a s t a t u t e s c o n c e r n i n g w o r k e r s ' compensation. 
On r e v i e w , t h e i s s u e s a re remand, a d m i n i s t r a t i v e n o t i c e and a g g r a v a t i o n . We 
d e c l i n e t o remand and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fact" as s e t f o r t h i n t h e Refer e e ' s o r d e r . 

FINDINGS OF ULTIMATE FACT 

We adopt t h e " F i n d i n g s o f U l t i m a t e F a c t " as s e t f o r t h i n t h e Referee's 
o r d e r . 

CONCLUSIONS OF LAW AND OPINION 
Remand 

C l a i m a n t r e q u e s t s t h a t we remand t h i s m a t t e r f o r t r a n s c r i p t i o n o f c l o s i n g 
arguments. He a l l e g e s t h a t i n c l o s i n g argument, t h e p a r t i e s s t i p u l a t e d t h a t t h e 
S t a t e o f C a l i f o r n i a a p p o r t i o n s w o r k e r s ' compensation b e n e f i t s when a non-
C a l i f o r n i a compensable i n j u r y i s aggr a v a t e d i n C a l i f o r n i a . A l t e r n a t i v e l y , he 
asks t h a t we t a k e a d m i n i s t r a t i v e n o t i c e o f C a l i f o r n i a s t a t u t e s c o n c e r n i n g appor
t i o n m e n t o f w o r k e r s ' compensation b e n e f i t s . We d e c l i n e t o remand. A remand f o r 
t h e p urpose i n d i c a t e d i s n e i t h e r necessary nor a p p r o p r i a t e , s i n c e as c l a i m a n t 
r e c o g n i z e s , t h i s Board may t a k e a d m i n i s t r a t i v e n o t i c e o f t h e laws o f C a l i f o r n i a 
w h i c h may be r e l e v a n t t o t h i s case. 

A d m i n i s t r a t i v e Not i c e / A g a r a v a t i o n 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g o f t h e Referee c o n c e r n i n g t h e 
a g g r a v a t i o n i s s u e w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t asks t h a t we t a k e a d m i n i s t r a t i v e n o t i c e o f C a l i f o r n i a ' s s t a t u t e s 
c o n c e r n i n g a p p o r t i o n m e n t o f w o r k e r s ' compensation b e n e f i t s . He contends t h a t i t 
was n o t necessary t o f i l e a c l a i m i n C a l i f o r n i a as he would n o t r e c e i v e t h e same 
amount o f compensation under C a l i f o r n i a ' s w o r k e r s ' compensation law as he would 
be e n t i t l e d t o under Oregon law. The Court o f Appeals has r e c e n t l y addressed 
t h i s i s s u e i n a manner which r e n d e r s i m m a t e r i a l C a l i f o r n i a ' s laws on a p p o r t i o n 
ment o f w o r k e r s ' compensation b e n e f i t s . 

I n Wootton v. S t a d e l i Pump & C o n s t r u c t i o n , 108 Or App 548 ( 1 9 9 1 ) , t h e 
c l a i m a n t had a back i n j u r y which was accepted by an Oregon employer. Subse
q u e n t l y , t h e c l a i m a n t s u s t a i n e d another i n j u r y t o h i s back w h i l e w o r k i n g f o r a 
C a l i f o r n i a employer. The c o u r t a p p l i e d M i l v i l l e v. SAIF, 76 Or App 603 (1985) 
and f o u n d t h a t t h e c l a i m a n t ' s back c o n d i t i o n was t h e r e s p o n s i b i l i t y o f t h e C a l i 
f o r n i a employer. The c l a i m a n t had contended t h a t under C a l i f o r n i a law, h i s d i s 
a b i l i t y w o u l d be a p p o r t i o n e d , and t h e r e f o r e he would n o t be r e c e i v i n g f u l l 
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compensation f o r h i s i n j u r y . Wootton, supra a t 550. He argued t h a t r e s p o n s i 
b i l i t y s h o u l d n o t s h i f t t o an employer i n ano t h e r s t a t e u n l e s s , under t h e laws 
o f t h a t s t a t e , t h e c l a i m a n t would be f u l l y compensated f o r h i s d i s a b i l i t y . I d . 
a t 551. The c o u r t r e j e c t e d t h i s argument and s t a t e d : 

"There i s no r e q u i r e m e n t t h a t a c l a i m a n t must be compensated 
by an o u t - o f - s t a t e employer t o t h e same e x t e n t t h a t he would be i n 
Oregon i n o r d e r f o r r e s p o n s i b i l i t y t o s h i f t under t h e l a s t i n j u r i o u s 
e x p osure r u l e t o t h e o u t - o f - s t a t e employer." I d . a t 553. 

Under t h a t r u l e , t h e Oregon employer i s n o t r e s p o n s i b l e f o r t h e c l a i m a n t ' s 
c o n d i t i o n , where t h e c l a i m a n t ' s work f o r t h e o u t - o f - s t a t e employer i n d e p e n d e n t l y 
c o n t r i b u t e d t o t h e w o r s e n i n g o f t h e compensable c o n d i t i o n , and t h e c l a i m a n t has 
n o t f i l e d a c l a i m i n t h e o t h e r s t a t e . M i v i l l e v. SAIF, supra, a t 607. 

Here, we have adopted t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s employment 
i n C a l i f o r n i a i n d e p e n d e n t l y c o n t r i b u t e d t o a wo r s e n i n g o f h i s u n d e r l y i n g back 
c o n d i t i o n . S i n c e c l a i m a n t d i d n o t f i l e a c l a i m w i t h h i s C a l i f o r n i a employer, 
t h e s e l f - i n s u r e d employer i s no l o n g e r r e s p o n s i b l e f o r c l a i m a n t ' s low back 
c o n d i t i o n . M i v i l l e , s upra a t 607. T h e r e f o r e , t h e s e l f - i n s u r e d e m p l oyer's 
d e n i a l s h o u l d be u p h e l d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 14, 1990, as r e c o n s i d e r e d J a n u a r y 14, 
1991, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
AMANUEL A. GEZAHAGNE, Claimant 

WCB Case No. 90-21620 
ORDER ON REVIEW 

Parker & Bush, Claimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee G a l t o n ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r an asthma c o n d i 
t i o n . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " w i t h t h e f o l l o w i n g supplementa
t i o n . 

The May 18, 1989 O p i n i o n and Order, which awarded c l a i m a n t 34 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y , i s t h e l a s t award o f compensation. 

C l a i m a n t was n o t w o r k i n g a t t h e t i m e o f t h e l a s t award o f compensation. 
C l a i m a n t i s c u r r e n t l y more l i m i t e d i n h i s a b i l i t y t o f i n d employment t h a n he was 
a t t h e t i m e o f t h e l a s t award o f compensation. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t e x p e r i e n c e d a wo r s e n i n g o f h i s r e a c t i v e a i r w a y d i s e a s e s i n c e t h e 
l a s t award o f compensation. H i s symptomatic w o r s e n i n g has r e s u l t e d i n d i m i n 
i s h e d e a r n i n g c a p a c i t y t o a l e v e l below t h a t f i x e d a t t h e t i m e o f t h e l a s t award 
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o f compensation. A t t h e t i m e o f t h e l a s t award o f compensation, f u t u r e p e r i o d s 
o f i n c r e a s e d symptoms were a n t i c i p a t e d . C l a i m a n t ' s symptomatic w o r s e n i n g i s 
more t h a n t h e waxing and waning o f symptoms c o n t e m p l a t e d by t h e l a s t award o f 
compensat i o n . 

CONCLUSIONS OF LAW AND OPINION 

The Referee c o n c l u d e d t h a t c l a i m a n t had e x p e r i e n c e d a w o r s e n i n g o f h i s r e 
a c t i v e a i r w a y d i s e a s e s i n c e t h e l a s t award o f compensation and t h a t t h e worsen
i n g was more t h a n t h e waxing and waning o f symptoms c o n t e m p l a t e d by t h e l a s t 
award o f compensation. We agree and adopt t h e Referee's " C o n c l u s i o n s and Opin
i o n " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o f compensation. ORS 656.273(1). To prove a compensable w o r s e n i n g o f h i s un
s c h e d u l e d r e a c t i v e a i r w a y d i s e a s e c o n d i t i o n , c l a i m a n t must show t h a t i n c r e a s e d 
symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g 
c a p a c i t y . Smith v. SAIF, 302 Or 396 (1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 2272 
( 1 9 8 9 ) , r e v ' d on o t h e r grounds Lucas v. C l a r k . 106 Or App 687 ( 1 9 9 1 ) . F u r t h e r , 
t h e m e d i c a l w o r s e n i n g must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by ob
j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

C l a i m a n t a l s o has t h e burden t o prove t h a t he has s u s t a i n e d a w o r s e n i n g o f 
h i s compensable c o n d i t i o n t h a t i s more t h a n a waxing and waning o f symptoms as 
c o n t e m p l a t e d by t h e l a s t award o r arrangement o f compensation. ORS 656.273(8). 
I f t h e r e was m e d i c a l evidence p r i o r t o t h e l a s t award o f compensation o f t h e 
p o s s i b i l i t y o f f u t u r e f l a r e - u p s , t h e assumption i s t h a t t h e p a r t i e s c o n s i d e r e d 
t h a t e v i d e n c e a t t h e t i m e o f c l o s u r e , u n l e s s t h e r e a r e i n d i c a t i o n s t o t h e con
t r a r y . Lucas v. C l a r k , supra; see a l s o I n t e r n a t i o n a l Paper Co. v. T u r n e r , 91 Or 
App 9 1 , r e v den 307 Or 101 (19 8 8 ) . 

C l a i m a n t ' s asthma c o n d i t i o n c l a i m was c l o s e d by D e t e r m i n a t i o n Order on 
Jan u a r y 4, 1989, and a May 18, 1989 O p i n i o n and Order i n c r e a s e d h i s unscheduled 
permanent d i s a b i l i t y award t o 34 p e r c e n t . Claimant r e t u r n e d t o h i s t r e a t i n g 
p u l m o n o l o g i s t , Dr. Keppel, i n March 1990, and complained t h a t h i s asthma was n o t 
g e t t i n g b e t t e r . I n J u l y 1990, Dr. Keppel r e p o r t e d t h a t c l a i m a n t was h a v i n g 
p r o b l e m s , b o t h a t work and a t home, w i t h h i s asthma c o n d i t i o n . I n September 
1990, Dr. Keppel r e p o r t e d t h a t c l a i m a n t ' s u n d e r l y i n g r e a c t i v e a i r w a y d i s e a s e had 
"become more s e n s i t i v e i n t h e l a s t y e a r , g r e a t l y l i m i t i n g h i s a b i l i t y t o f i n d 
employment." 

An October 7, 1990 pulmonary f u n c t i o n s t u d y showed c l a i m a n t ' s f o r c e d v i t a l 
c a p a c i t y (FVC) was 105% o f p r e d i c t e d , h i s f o r c e d e x p i r a t o r y volume (FEVI) was 
98% o f t h e p r e d i c t e d v a l u e and h i s FEVI/FVC pe r c e n t a g e was 76%. (A p r i o r s t u d y 
c o n d u c t e d i n September 1988 showed an FVC o f 110%, FEVI o f 104%, and FEVI/FVC 
p e r c e n t a g e o f 77%.) 

We c o n c l u d e t h a t Dr. Keppel's 1990 r e p o r t c o n s t i t u t e s a c l a i m f o r aggrava
t i o n . We a r e a l s o persuaded t h a t c l a i m a n t has e s t a b l i s h e d t h a t h i s r e a c t i v e 
a i r w a y c o n d i t i o n has worsened. A l t h o u g h Dr. Bardana, an inde p e n d e n t m e d i c a l 
examiner, c o n c l u d e d t h a t t h e r e was no evidence t h a t c l a i m a n t ' s c o n d i t i o n has 
worsened, he a l s o r e p o r t e d t h a t : 

"As i n d i c a t e d i n t h e p a s t , I never f e l t t h e r e was any 
c o n s i s t e n t o r c o n v i n c i n g evidence t h a t ( c l a i m a n t ) had de v e l o p e d 
w e s t e r n r e d cedar asthma...I c o n t i n u e t o b e l i e v e t h a t ( c l a i m a n t ) 
does n o t have any eviden c e f o r o c c u p a t i o n a l b r o n c h i a l asthma." 
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We agree w i t h t h e Referee t h a t , because c l a i m a n t ' s asthma c o n d i t i o n has 
p r e v i o u s l y been f o u n d compensable, Dr. Bardana's o p i n i o n i s c o n t r a r y t o t h e law 
o f t h e case. A c c o r d i n g l y , h i s o p i n i o n , which i s based upon a c o n c l u s i o n con
t r a r y t o t h e law o f t h e case, i s n o t p e r s u a s i v e . See Kuhn v. SAIF, 73 Or App 
768 ( 1 9 8 5 ) . 

The i n s u r e r a l s o contends t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t t h e com
pe n s a b l e c o n d i t i o n i s t h e major c o n t r i b u t i n g cause o f h i s w o r s e n i n g , as Dr. 
Keppel r e p o r t e d t h a t o t h e r f a c t o r s c o u l d have c o n t r i b u t e d t o t h e worsened c o n d i 
t i o n . We d i s a g r e e . Under amended ORS 656.273, a compensable w o r s e n i n g i s 
e s t a b l i s h e d by p r o o f t h a t t h e compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g 
cause o f t h e worsened c o n d i t i o n , p r o v i d e d t h a t no o f f - t h e - j o b i n j u r y i s t h e ma
j o r c o n t r i b u t i n g cause o f t h e c o n d i t i o n . See Robert E. Leatherman, 43 Van N a t t a 
1677 ( 1 9 9 1 ) ; ORS 656.273. 

Here, a l t h o u g h Dr. Keppel no t e d t h a t " e n v i r o n m e n t a l p r e c i p i t a n t s may be 
p l a y i n g a r o l e " i n c l a i m a n t ' s worsened c o n d i t i o n , we do n o t agree t h a t h i s 
s t a t e m e n t may be c o n s t r u e d t o mean t h a t o f f - w o r k c o n d i t i o n s a r e t h e m a j o r con
t r i b u t i n g cause o f c l a i m a n t ' s worsened c o n d i t i o n . Moreover, when r e a d as a 
w hole, we c o n c l u d e t h a t Dr. Keppel's r e p o r t e s t a b l i s h e s t h a t t h e compensable 
c o n d i t i o n i s a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s worsened r e a c t i v e a i r 
ways d i s e a s e . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d a wors
e n i n g o f h i s compensable r e a c t i v e a i r w a y d i s e a s e c o n d i t i o n , w h i c h i s s u p p o r t e d 
by o b j e c t i v e f i n d i n g s i n t h e r e p o r t o f Dr. Keppel and t h e pulmonary f u n c t i o n 
s t u d i e s . See Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . 

A l t h o u g h c l a i m a n t has e s t a b l i s h e d a w orsening o f h i s c o n d i t i o n , he must 
a l s o e s t a b l i s h t h a t t h i s w o r s e n i n g has r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . 
Smith v. SAIF, s u p r a . P r i o r t o h i s l a s t c l a i m c l o s u r e , Dr. Keppel o p i n e d t h a t 
c l a i m a n t s h o u l d a v o i d s t r o n g o d o r s , i r r i t a n t s o r changes i n t e m p e r a t u r e s . 

I n J u l y 1990, however, Dr. Keppel r e p o r t e d t h a t c l a i m a n t f o u n d t h a t h i s 
asthma became p r o b l e m a t i c d u r i n g h i s work as a dishwasher and i n s e v e r a l o f f i c e 
s e t t i n g s . I n September 1990, Dr. Keppel r e p o r t e d t h a t c l a i m a n t ' s asthma p r o v e d 
t o be so s e n s i t i v e t h a t i t was d i f f i c u l t f o r him t o work around s t r o n g i r r i t a n t s 
o r fumes. Dr. Keppel suggested t h a t c l a i m a n t s h o u l d be r e - t r a i n e d , and he f u r 
t h e r r e p o r t e d t h a t c l a i m a n t ' s u n d e r l y i n g r e a c t i v e a i r w a y d i s e a s e had become more 
s e n s i t i v e i n t h e l a s t y e a r , " g r e a t l y l i m i t i n g h i s a b i l i t y t o f i n d employment." 
F i n a l l y , f o l l o w i n g an a s t h m a t i c episode i n November 1990, Dr. Keppel r e p o r t e d 
t h a t Dr. P a t t e r s o n p r e s c r i b e d p r e d n i s o n e f o r c l a i m a n t and he had been a d v i s e d 
t h a t he s h o u l d l i v e i n a n o t h e r p a r t o f t h e c o u n t r y . 

We r e l y upon t h e o p i n i o n o f Dr. Keppel, and c o n c l u d e t h a t c l a i m a n t has 
e s t a b l i s h e d d i m i n i s h e d e a r n i n g c a p a c i t y as a r e s u l t o f h i s worsened c o n d i t i o n , 
as h i s r e p o r t i n d i c a t e s t h a t t h e r e are fewer j o b s c l a i m a n t can now p e r f o r m and 
c l a i m a n t w o u l d need t o be be r e - t r a i n e d f o r t h o s e j o b s . 

F i n a l l y , as c l a i m a n t has p r e v i o u s l y been awarded unscheduled permanent 
d i s a b i l i t y , he must a l s o show t h a t t h e worsening i s more t h a n w a x i n g and waning 
o f symptoms c o n t e m p l a t e d by t h e p r e v i o u s permanent d i s a b i l i t y award. ORS 
6 5 6 . 2 7 3 ( 8 ) . 

Here, c l a i m a n t ' s l a s t award o f compensation was t h e May 18, 1989 O p i n i o n 
and Order w h i c h i n c r e a s e d h i s permanent unscheduled d i s a b i l i t y award t o 34 p e r 
c e n t . A t t h a t t i m e , t h e p r i o r Referee agreed w i t h Dr. Keppel's o p i n i o n t h a t 
c l a i m a n t had permanent r e s i d u a l s as a r e s u l t o f h i s c o n d i t i o n and, due t o t h e 



Amanuel A. Gezahaqne, 43 Van N a t t a 2550 (1991) 2553 

p o s s i b i l i t y o f f u t u r e o ngoing and p e r s i s t e n t asthma, he s h o u l d be removed com
p l e t e l y f r o m any exposures t o wood d u s t . 

I n 1990, however, Dr. Keppel b e l i e v e d t h a t c l a i m a n t had become more s e n s i 
t i v e , w h i c h g r e a t l y l i m i t e d h i s a b i l i t y t o f i n d employment. C l a i m a n t ' s d o c t o r s 
recommend t h a t he be r e - t r a i n e d t o a v o i d c e r t a i n work e n v i r o n m e n t s and i t was 
sug g e s t e d t h a t c l a i m a n t move t o anot h e r p a r t o f t h e c o u n t r y . Under t h e c i r c u m 
s t a n c e s , we co n c l u d e t h a t c l a i m a n t ' s w orsening i s more t h a n w a x i n g and waning o f 
symptoms c o n t e m p l a t e d by t h e p r e v i o u s permanent d i s a b i l i t y award. A c c o r d i n g l y , 
we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e o f a g g r a v a t i o n i s $750, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d March 19, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $750, p a y a b l e 
by t h e i n s u r e r . 

November 2 1 , 1991 C i t e as 43 Van N a t t a 2553 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM HOAG, Claimant 
WCB Case No. 90-17644 

ORDER ON REVIEW 
D o b l i e , e t a l . , C l a i m a n t A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t u p h e l d t h e i n s u r 
e r ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r h i s low back i n j u r y . On r e v i e w , t h e 
i s s u e i s a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t was n o t w o r k i n g a t t h e t i m e o f h i s l a s t award o f compensation. 
M e d i c a l e v i d e n c e p r i o r t o t h e l a s t award o f compensation i n d i c a t e d c o n t i n u i n g 
p s e u d o a r t h r o s i s a t L5. (Ex. 2-4). A t t h a t t i m e , c l a i m a n t r e p o r t e d an i n a b i l i t y 
t o p e r f o r m any t y p e o f a c t i v i t y . (Ex. 2-2). H i s symptoms i n c l u d e d a c o n s t a n t 
d u l l ache o r i g i n a t i n g i n t h e low back w i t h sharp p a i n r a d i a t i n g t o t h e h i p s b i 
l a t e r a l l y and down t h e t h i g h s t o t h e knees. (Ex. 3C). He r e p o r t e d e s s e n t i a l l y 
t h e same symptoms a t h i s h e a r i n g b e f o r e Referee Brown. 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e i s whether c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n o f 
h i s low back c o n d i t i o n . Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, 
and t h e h e a r i n g was convened a f t e r J u l y 1, 1990, t h i s m a t t e r i s p r o p e r l y ana
l y z e d under t h e 1990 amendments t o t h e Workers' Compensation Law. See Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2, 5 4 ( 2 ) ; I d a Walker, 43 Van N a t t a 1402 
(1991) . 
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Under t h e c u r r e n t v e r s i o n o f ORS 656.273, an i n j u r e d w o r k e r i s s t i l l e n t i 
t l e d t o compensation f o r a "worsened c o n d i t i o n " r e s u l t i n g f r o m t h e compensable 
i n j u r y s i n c e t h e l a s t arrangement o r award o f compensation. F u r t h e r m o r e , t h e 
t r a d i t i o n a l d e f i n i t i o n o f a "worsened c o n d i t i o n , " i . e . , an i n c r e a s e i n symptoms 
o r a p a t h o l o g i c a l change r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y , remains i n 
t a c t . See L e r o v Frank, 43 Van N a t t a 1950 (19 9 1 ) . The worsened c o n d i t i o n , how
e v e r , must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . 
ORS 6 5 6 . 2 7 3 ( 1 ) . 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s c l a i m l a c k s a p h y s i c i a n ' s r e p o r t o f an 
o b j e c t i v e w o r s e n i n g o f h i s compensable c o n d i t i o n . C l a i m a n t a r g u e s , i n p a r t , 
t h a t Dr. Webb's r e p o r t o f m o t i o n a t t h e L5-S1 l e v e l o f a p p r o x i m a t e l y 3-4 mm 
e s t a b l i s h e s an o b j e c t i v e w o r s e n i n g o f h i s c o n d i t i o n . (Ex. 1 5 ) . However, Dr. 
Webb o p i n e d no more t h a n t h a t "an element o f h i s p a i n may be due t o presumed 
p s e u d o a r t h r o s i s w i t h e v i d e n c e o f some gross m o t i o n p r e s e n t . " Not o n l y does Dr. 
Webb phras e h i s r e p o r t i n terms o f p o s s i b i l i t y r a t h e r t h a n p r o b a b i l i t y , b u t t h e 
r e c o r d persuades us t h a t c l a i m a n t ' s p s e u d o a r t h r o s i s e x i s t e d a t t h e t i m e o f t h e 
l a s t award o f compensation.. (Ex. 2 ) . 

Moreover, even i f we were t o agree t h a t c l a i m a n t ' s c o n d i t i o n has worsened, 
we a r e n o t persuaded t h a t t h e w o r s e n i n g has ren d e r e d c l a i m a n t l e s s a b l e t o work. 
See S m i t h v. SAIF, 302 Or 396 (1 9 8 6 ) ; Lerov Frank, supra. C l a i m a n t was n o t 
w o r k i n g a t t h e t i m e o f h i s l a s t award o f compensation. S i m i l a r l y , he i s n o t 
w o r k i n g a t t h e p r e s e n t t i m e . He r a t e s h i s p a i n l e v e l now as a p p r o x i m a t e l y t h e 
same as i t was a t t h e t i m e o f h i s l a s t award. (Compare T r . 21 w i t h Ex. 3 - 5 ) . 
W h i l e Dr. Misko r e p o r t e d t h a t c l a i m a n t was d i s a b l e d due t o p a i n (Ex. 6 - 2 ) , n o t h 
i n g i n h i s r e p o r t s u p p o r t s t h e c o n c l u s i o n t h a t c l a i m a n t i s l e s s a b l e t o work now 
t h a n he was a t t h e t i m e o f h i s l a s t award. F u r t h e r , a l t h o u g h Dr. Misko i n i t i 
a l l y b e l i e v e d t h a t c l a i m a n t would b e n e f i t from f u r t h e r s u r g e r y (Ex. 9 ) , he sub
s e q u e n t l y agreed w i t h t h e O r t h o p a e d i c C o n s u l t a n t ' s r e p o r t , w h e r e i n t h e y n o t e d 
t h e " e n t i r e l y s u b j e c t i v e " n a t u r e o f c l a i m a n t ' s c o m p l a i n t s and o p i n e d t h a t 
s u r g e r y w o u l d n o t be a p p r o p r i a t e . (Exs. 11-5, 1 2 ) . 

I n sum, c l a i m a n t c o n t i n u e s t o e x p e r i e n c e d i s a b l i n g symptoms due t o h i s 
compensable i n j u r y and r e s u l t i n g s u r g e r i e s . However, we a r e n o t persuaded t h a t 
c l a i m a n t i s any l e s s a b l e t o work now t h a n he was a t t h e t i m e o f h i s l a s t award 
o f c ompensation. A c c o r d i n g l y , he has f a i l e d t o e s t a b l i s h a compensable worsen
i n g o f h i s c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 22, 1991 i s a f f i r m e d . 

November 2 1 , 1991 C i t e as 43 Van N a t t a 2554 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY C. HOOVER, Claimant 
WCB Case No. 90-20131 

ORDER ON REVIEW 
Roger D. W a l l i n g f o r d , Claimant A t t o r n e y 

M i l l e r , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d e m p loyer's p a r t i a l d e n i a l o f her c l a i m f o r a d o r s a l - l u m b a r s p i n e 
c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c l a i m s p r o c e s s i n g and c o m p e n s a b i l i t y . We 
a f f i r m . 
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FINDINGS OF FACT 
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We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " U l t i m a t e F i n d i n g s o f F a c t , " 
w i t h t h e f o l l o w i n g m o d i f i c a t i o n . 

The l a s t sentence on page one and t h e f i r s t sentence on page two a r e 
r e p l a c e d w i t h : 

" I n m i d - J u l y 1988, c l a i m a n t f i r s t r e p o r t e d low back p a i n . " 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions o f Law," w i t h t h e f o l l o w i n g supplemen
t a t i o n and m o d i f i c a t i o n . 

C l a i m a n t argues t h a t t h e employer was p r e c l u d e d from i s s u i n g i t s p a r t i a l 
d e n i a l , because i t accepted her low back i n j u r y c l a i m . We d i s a g r e e . 

On t h e 827 fo r m d e s c r i b i n g her i n j u r y , c l a i m a n t r e p o r t e d t h a t t h e muscles 
i n h e r neck, s h o u l d e r s and back were i n j u r e d . (Ex. 1 ) . On t h e same 827 form, 
Dr. Panzer, t r e a t i n g c h i r o p r a c t o r , d e s c r i b e d t h e n a t u r e and l o c a t i o n o f t h e i n 
j u r y as: "Moderate h y p e r t o n i c i t y r i g h t c e r v i c o t h o r a c i c m u s c u l a t u r e . A c t i v e 
t r i g g e r p o i n t s i n r i g h t p a r a c e r v i c a l and r i g h t / l e v a t o r s c a p u l a e muscles. 
P a l p a b l e c e r v i c a l i n t e r v e r t e b r a l m o t i o n r e s t r i c t i o n . " ( I d . ) Panzer diagnosed 
"Acute p o s t - t r a u m a t i c c e r v i c o t h o r a c i c s p r a i n / s t r a i n ; A s s o c i a t e d m y o f a s c i a l p a i n 
syndrome w i t h a t t e n d a n t c e p h a l g i a ; [and] C e r v i c o t h o r a c i c j o i n t d y s f u n c t i o n . " 
( I d . ) 

The employer accepted c l a i m a n t ' s i n j u r y c l a i m on June 20, 1988, by check
i n g t h e a p p r o p r i a t e box on c l a i m a n t ' s 801 form. (Ex. 2 ) . On t h a t f o r m , c l a i m 
a n t l i s t e d t h e body p a r t s a f f e c t e d as her l e f t and r i g h t neck, s h o u l d e r s and 
back. She e x p l a i n e d t h a t she had " i n j u r e d muscles i n neck and s h o u l d e r s . " 
( I d . ) 

There i s no m e d i c a l evidence o f low back problems u n t i l m i d - J u l y 1988, 
a f t e r c l a i m acceptance. (See Exs. 3A & 4-1). Based on t h e i n f o r m a t i o n con
t a i n e d i n t h e 827 and 801 forms and t h e t i m i n g o f c l a i m a n t ' s r e p o r t i n g o f symp
toms, we c o n c l u d e t h a t t h e scope o f t h e employer's acceptance d i d n o t i n c l u d e 
c l a i m a n t ' s subsequent low back problems. Moreover, inasmuch as t h e employer d i d 
n o t " s p e c i f i c a l l y " o r " o f f i c i a l l y " accept a low back c o n d i t i o n , i t s p a r t i a l 
d e n i a l was p e r m i s s i b l e . See ORS 656.262(6); Johnson v. S p e c t r a P h y s i c s , 303 Or 
49, 52 ( 1 9 8 7 ) . 

F i n a l l y , c o n c e r n i n g t h e m e r i t s , we r e p l a c e t h e l a s t s entence i n t h e 
"C o n c l u s i o n s o f Law" s e c t i o n w i t h : 

"Based on t h e l a c k o f low back symptoms contemporaneous w i t h t h e motor 
v e h i c l e a c c i d e n t , and t h e l a c k o f p e r s u a s i v e m e d i c a l e v i d e n c e r e l a t i n g c l a i m 
a n t ' s low back problems t o t h a t a c c i d e n t , we conclude t h a t c l a i m a n t has f a i l e d 
t o c a r r y h er burden o f p r o o f by a preponderance o f t h e e v i d e n c e . " 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 6, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
VIRGIL R. HUTSOM, Claimant 

WCB Case No. 90-15307 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee O t t o ' s o r d e r 
w h i c h : (1) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s p s o r i a s i s c o n d i t i o n ; and 
(2) s e t a s i d e a D e t e r m i n a t i o n Order da t e d August 22, 1990. On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y , premature c l o s u r e and e x t e n t o f uns c h e d u l e d permanent 
d i s a b i l i t y . We a f f i r m i n p a r t , m o d i f y i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t " 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t has 10.5 y e a r s o f f o r m a l s c h o o l i n g and a GED. The h i g h e s t spe
c i f i c v o c a t i o n a l p u r s u i t l e v e l demonstrated by c l a i m a n t d u r i n g t h e t e n y e a r s 
p r e c e d i n g t h e h e a r i n g was 7, as a b l a s t e r w o r k i n g f o r H a r d i n g and Da u g h t e r s , 
I n c . 

C l a i m a n t ' s back c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on June 1, 1990. 

C l a i m a n t ' s p s o r i a s i s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y i n mid-June 1990. 

C l a i m a n t ' s r e s i d u a l p h y s i c a l c a p a c i t y i s i n t h e l i g h t c a t e g o r y . 

C l a i m a n t has an un o p e r a t e d d i s c b u l g e a t L3-4. (Ex. 37-2, 4 8 ) . He a l s o 
has an u n o p e r a t e d d i s c b u l g e a t L5-S1 from a p r e v i o u s low back i n j u r y i n 1986. 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2. We agree t h a t t h e amended s t a t u t e ap
p l i e s t o t h e i s s u e o f c o m p e n s a b i l i t y because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r 
May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i 
t i o n , t h e c o m p e n s a b i l i t y i s s u e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . Moreover, a p p l i c a t i o n o f t h e 1990 amend
ments t o t h e c o m p e n s a b i l i t y i s s u e w i l l n o t produce an absurd o r u n j u s t r e s u l t 
i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. 
Id a M. Walker. 43 Van N a t t a 1402 (19 9 1 ) . 

A d d i t i o n a l l y , t h e amendments t o ORS 656.268 ( 4 ) , ( 5 ) , ( 6 ) , ( 7 ) , and ( 8 ) , 
r e q u i r i n g t h a t d i s p u t e s about premature c l a i m c l o s u r e and e x t e n t o f d i s a b i l i t y 
f i r s t be r e v i e w e d by t h e A p p e l l a t e U n i t a p p l y o n l y t o c l a i m s w h i c h become medi
c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990. Here, c l a i m a n t ' s back was s t a t i o n a r y on 
June 1, 1990. On October 5, 1990, Dr. Key, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
s t a t e d t h a t c l a i m a n t ' s p s o r i a s i s was s t a t i o n a r y as o f mid-June, a l t h o u g h t h e 
d o c t o r acknowledged an e x a c e r b a t i o n i n August, a f t e r t h e D e t e r m i n a t i o n Order. 
A c c o r d i n g l y , t h e law as amended by Oregon Laws 1990 does n o t a p p l y t o t h e i s s u e s 
o f p r e m a t u r e c l o s u r e and e x t e n t o f permanent d i s a b i l i t y . 
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C o m p e n s a b i l i t y o f P s o r i a s i s 
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We adopt t h e Referee's "Conclusions o f Law" w i t h r e s p e c t t o t h i s i s s u e . 

Premature C l o s u r e 

The R eferee s e t a s i d e t h e August 22, 1990 D e t e r m i n a t i o n Order r e a s o n i n g 
t h a t , because i t c l o s e d c l a i m a n t ' s c l a i m w i t h o u t c o n s i d e r i n g t h e compensable 
p s o r i a s i s c o n d i t i o n , i t was i s s u e d i n e r r o r . We d i s a g r e e . 

A t t h e t i m e t h e D e t e r m i n a t i o n Order i s s u e d , c l a i m a n t ' s p s o r i a s i s c l a i m had 
been d e n i e d . A c o n d i t i o n t h a t i s denied a t t h e t i m e t h e D e t e r m i n a t i o n Order 
i s s u e s i s n o t c o n s i d e r e d when r a t i n g permanent p a r t i a l d i s a b i l i t y . Here, i t was 
n o t u n t i l a f t e r t h e D e t e r m i n a t i o n Order i s s u e d t h a t t h e R e f e r e e f o u n d t h e c o n d i 
t i o n compensable. N e v e r t h e l e s s , a c l a i m i s n o t p r e m a t u r e l y c l o s e d s i m p l y be
cause a compensable c o n d i t i o n was i n a de n i e d s t a t u s a t t h e t i m e o f t h e D e t e r m i 
n a t i o n Order. To p r e v a i l , c l a i m a n t must prove t h a t t h e d e n i e d c o n d i t i o n was not 
m e d i c a l l y s t a t i o n a r y a t t h a t t i m e . 

We c o n c l u d e t h a t c l a i m a n t ' s p s o r i a s i s c l a i m was m e d i c a l l y s t a t i o n a r y when 
t h e c l a i m was c l o s e d . I n J u l y 1990, Dr. Key s t a t e d t h a t he c o u l d n o t say t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . However, i n October 1990, Dr. Key s t a t e d 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h r e s p e c t t o h i s p s o r i a s i s c o n d i t i o n 
i n mid-June 1990. (Ex. 6 1 ) . He not e d t h a t i n June c l a i m a n t had d i s c o n t i n u e d 
u s i n g m e d i c a t i o n f o r t h e p s o r i a s i s and was s t a b l e w i t h v e r y l i t t l e i n v o l v e m e n t . 
(Ex. 5 6 ) . I t was n o t u n t i l a f t e r t h e D e t e r m i n a t i o n Order d a t e d August 22, 1990 
c l o s e d h i s c l a i m t h a t c l a i m a n t a g a i n had an o u t b r e a k o f p s o r i a s i s . A c c o r d i n g l y , 
we c o n c l u d e t h a t c l a i m a n t ' s c l a i m was not p r e m a t u r e l y c l o s e d because o f h i s 
p s o r i a s i s c o n d i t i o n . 

E x t e n t o f Permanent D i s a b i l i t y 

Because we f i n d t h a t c l a i m a n t ' s c l a i m was n o t p r e m a t u r e l y c l o s e d and t h a t 
h i s compensable c o n d i t i o n was m e d i c a l l y s t a t i o n a r y , we r a t e c l a i m a n t ' s unsched
u l e d permanent d i s a b i l i t y as o f t h e d a t e o f h e a r i n g . 

Because c l a i m a n t ' s low back c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on June 
1, 1990, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on August 22, 1990, we 
a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Those s t a n d a r d s 
were e f f e c t i v e January 1, 1990. (WCD Admin. Order 1-1989). Former OAR 436-35-
270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s u n s c h e d u l e d permanent 
d i s a b i l i t y . 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 39 y e a r s i s 0. Former OAR 
436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s GED i s 0. Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For our pur p o s e s , p e r 
manent d i s a b i l i t y i s d e t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n w h i c h 
c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f hear
i n g , w h i c h has t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , was a 
B l a s t e r (DOT # 859.261-010), SVP 7. T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s 
i s 1. Former OAR 436-35-300(4). 
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Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDouqal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r 
s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 0. Former OAR 436-35-
300(5) . 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
h i s o r h e r compensable i n j u r y / c o n d i t i o n i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l 
p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o 
t h e i n j u r y . Former OAR 436-35-310(4). 

Here, c l a i m a n t i s n o t w o r k i n g as a r e s u l t o f h i s compensable i n j u r y and no 
o f f e r o f employment has been made. Cla i m a n t ' s p h y s i c a l c a p a c i t y i s i n t h e l i g h t 
c a t e g o r y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 4. Former OAR 436-
3 5 - 3 1 0 ( 4 ) ( c ) . 

Imp a i r m e n t 

Low Back 

As a r e s u l t o f h i s i n j u r y on June 22, 1989, c l a i m a n t has an u n o p e r a t e d 
d i s c b u l g e a t L3-4. The d i s c b u l g e a t L5-S1 was caused by h i s p r e v i o u s i n j u r y 
i n 1986. For t h e u n o p e r a t e d d i s c c o n d i t i o n a t L3-L4, c l a i m a n t i s e n t i t l e d t o an 
im p a i r m e n t v a l u e o f 4. Former OAR 436-35-350(2). 

I t i s a p p a r e n t f r o m t h e r e c o r d t h a t c l a i m a n t has decreased range o f m o t i o n 
i n h i s lumbar s p i n e , and Dr. Gray s t a t e s t h a t c l a i m a n t has a c h r o n i c back p r o b 
lem. N e v e r t h e l e s s , we f i n d no evidence t h a t r e l a t e s c l a i m a n t ' s l o s s o f range o f 
m o t i o n i n h i s lumbar s p i n e t o h i s c u r r e n t i n j u r y , as opposed t o h i s i n j u r y i n 
1986. A c c o r d i n g l y , c l a i m a n t has n o t met h i s burden o f p r o v i n g t h a t h i s l o s s o f 
range o f m o t i o n i s due t o h i s c u r r e n t compensable i n j u r y and, t h u s , he i s n o t 
e n t i t l e d t o an i m p a i r m e n t v a l u e f o r such l o s s . 

P s o r i a s i s 

Because we have fou n d t h a t c l a i m a n t ' s p s o r i a s i s c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y when t h e c l a i m was c l o s e d on August 22, 1990, we must a l s o r a t e im
p a i r m e n t due t o t h e p s o r i a s i s . 

C l a i m a n t w o u l d have us r e l y on a r e p o r t from Dr. S t a n u l i s , Ph.D., who 
w r i t e s t h a t c l a i m a n t has a Class 3 permanent p e r s o n a l i t y d i s o r d e r ( p s y c h o 
p h y s i o l o g i c a l r e a c t i o n s ) i n t h e m i l d range (66 t o 80 p e r c e n t ) . OAR 436-35-
4 0 0 ( 4 ) ( c ) ( D ) . (Ex. 6 5 - 7 ) . Dr. S t a n u l i s i m p l i e s t h a t c l a i m a n t ' s p s o r i a s i s i s 
caused by p s y c h o p h y s i o l o g i c a l r e a c t i o n s . We are n o t persuaded by Dr. S t a n u l i s 
f o r t h e f o l l o w i n g r e a s o n s . F i r s t , c l a i m a n t admits t h a t Dr. S t a n u l i s i s n o t 
t r e a t i n g him, ( T r . 7 ) , and i t i s n o t c l e a r whether he ever p e r s o n a l l y examined 
c l a i m a n t o r s i m p l y r e v i e w e d t h e m e d i c a l r e c o r d . Second, i n h i s r e p o r t (Ex. 6 5 ) , 
Dr. S t a n u l i s does n o t r e l a t e c l a i m a n t ' s a l l e g e d permanent p e r s o n a l i t y d i s o r d e r 
t o h i s compensable back i n j u r y . A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s 
p s o r i a s i s i s n o t r a t a b l e p u r s u a n t t o OAR 436-35-400. 
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A l t e r n a t i v e l y , c l a i m a n t ' s p s o r i a s i s c o n d i t i o n c o u l d be r a t e d p u r s u a n t t o 
OAR 436-35-440 w h i c h p r o v i d e s f o r impairments o f t h e s k i n o r i n t e g u m e n t a r y sys
tem. S p e c i f i c a l l y , Class 1 impairments a r e c h a r a c t e r i z e d by p r e s e n t s i g n s o r 
symptoms o f s k i n d i s o r d e r , b u t w i t h t r e a t m e n t t h e r e i s no l i m i t a t i o n , o r m i n i m a l 
l i m i t a t i o n , i n t h e performance o f t h e a c t i v i t i e s o f d a i l y l i v i n g . C l a i m a n t ' s 
t r e a t i n g d e r m a t o l o g i s t , Dr. Key, has i n d i c a t e d t h a t c l a i m a n t ' s p s o r i a s i s does 
n o t l i m i t h i s a b i l i t y t o work as l o n g as t h e p s o r i a s i s i s t r e a t e d by m e d i c a t i o n . 
See e.g., Exs. 6 1 , 62, 63. A c c o r d i n g l y , we conclude t h a t c l a i m a n t has 5 p e r c e n t 
i m p a i r m e n t o f t h e i n t e g u m e n t a r y system. OAR 436-35-440, Clas s 1. 

Com p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 0, i s added t o h i s e d u c a t i o n v a l u e , 1, t h e sum i s 1. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 4, t h e p r o d u c t i s 4. When 
t h a t v a l u e i s added t o c l a i m a n t ' s combined impairment v a l u e , 8.8 (OAR 436-35- ' 
3 2 0 ( 2 ) , t h e r e s u l t i s 12.8 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 
Former OAR 436-35-280(7). That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r 
whole p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y 
under t h e " s t a n d a r d s " i s , t h e r e f o r e , 13 p e r c e n t . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

Here, we f i n d no evidence t h a t c l a i m a n t has more o r l e s s unscheduled p e r 
manent d i s a b i l i t y t h a n t h a t a l l o w e d by t h e " s t a n d a r d s . " 

A t t o r n e y Fees; Hearing/Review 

Because we r e i n s t a t e t h e D e t e r m i n a t i o n Order, we m o d i f y t h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r t h a t awarded c l a i m a n t ' s a t t o r n e y $1,900 i n f e e s f o r s e t t i n g 
a s i d e t h e p a r t i a l d e n i a l and t h e D e t e r m i n a t i o n Order. P a r e n t h e t i c a l l y , we not e 
t h a t even i f we had agreed w i t h t h e Referee's d e c i s i o n t o s e t a s i d e t h e D e t e r m i 
n a t i o n O rder, c l a i m a n t ' s a t t o r n e y would n o t be e n t i t l e d t o a c a r r i e r - p a i d f e e . 
R a t h e r , any a t t o r n e y f e e would come from t h e i n c r e a s e d compensation c r e a t e d by 
t h e R e f e r e e ' s o r d e r . ORS 656.386(2); Dianne M. Bacon, 43 Van N a t t a 1930 
( 1 9 9 1 ) . 

I n any e v e n t , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
0 1 0 ( 4 ) , we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t hear
i n g c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y o f c l a i m a n t ' s p s o r i a s i s c o n d i t i o n i s 
$1,600. 

The i n s u r e r r e q u e s t e d r e v i e w and we have found t h a t c l a i m a n t ' s compensa
t i o n s h o u l d n o t be d i s a l l o w e d o r reduced. T h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s en
t i t l e d t o an assessed f e e . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e o f 
c o m p e n s a b i l i t y o f c l a i m a n t ' s p s o r i a s i s i s $900, t o be p a i d by t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d December 27, 1990 i s r e v e r s e d i n p a r t , m o d i f i e d 
i n p a r t , and a f f i r m e d i n p a r t . That p o r t i o n which s e t a s i d e t h e August 22, 1990 
D e t e r m i n a t i o n Order i s r e v e r s e d . The D e t e r m i n a t i o n Order i s r e i n s t a t e d . How
ev e r , t h a t p o r t i o n o f t h e D e t e r m i n a t i o n Order whi c h awarded 4 p e r c e n t (12.8 de
gr e e s ) u n s c h e d u l e d permanent d i s a b i l i t y i s m o d i f i e d . I n a d d i t i o n t o t h e D e t e r 
m i n a t i o n Order award, c l a i m a n t i s awarded 9 p e r c e n t (28.8 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y g i v i n g him a t o t a l award t o d a t e o f 13 p e r c e n t (41.6 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back i n j u r y and r e l a t e d 
p s o r i a s i s c o n d i t i o n . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . That p o r t i o n o f t h e Referee's o r d e r w h i c h awarded an 
assessed a t t o r n e y f e e i s m o d i f i e d . I n l i e u o f t h e $1,900 a t t o r n e y f e e f o r s e r 
v i c e s a t h e a r i n g , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e o f 
$1,600 f o r s e t t i n g a s i d e t h e p a r t i a l d e n i a l o f c l a i m a n t ' s p s o r i a s i s c o n d i t i o n . 
The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w , 
c l a i m a n t ' s a t t o r n e y i s awarded a re a s o n a b l e assessed a t t o r n e y f e e o f $900, 
p a y a b l e by t h e i n s u r e r . 

November 2 1 , 1991 C i t e as 43 Van N a t t a 2560 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
FREDERICK W. IMMONEN, Claimant 

WCB Case Nos. 90-15706 & 90-20226 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Debra Ehrman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B l a c k ' s o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f h i s c l a i m f o r h i s c u r r e n t r i g h t a n k l e c o n d i t i o n . On r e 
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions o f Law and Reasoning," w i t h t h e f o l 
l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t contends t h a t h i s c u r r e n t r i g h t a n k l e c o n d i t i o n i s compensable as 
an o c c u p a t i o n a l d i s e a s e . We agree w i t h t h e Referee t h a t t h i s m a t t e r i s p r o p e r l y 
a n a l y z e d under t h e Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 
A c c o r d i n g l y , c l a i m a n t must pro v e t h a t h i s employment c o n d i t i o n s , i n t h e f o r m o f 
a s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s , were t h e major c o n t r i b u t i n g cause 
o f t h e w o r s e n i n g o f h i s p r e e x i s t i n g d e g e n e r a t i v e a r t h r i t i s d i s e a s e . A d d i t i o n 
a l l y , c l a i m a n t must p r o v e t h e w o r s e n i n g o f h i s p r e e x i s t i n g a n k l e c o n d i t i o n by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656 . 8 0 2 ( 2 ) . 

A t t h e o u t s e t , we agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s 
f a i l u r e t o c o n t e s t SAIF's March 4, 1988 d e n i a l o f h i s p r e e x i s t i n g d e g e n e r a t i v e 
c o n d i t i o n b a r s l i t i g a t i o n o f c o m p e n s a b i l i t y o f h i s p r e e x i s t i n g c o n d i t i o n as i t 
e x i s t e d a t t h e t i m e o f t h e March 1988 d e n i a l . See Anna M. T u r n e r , 41 Van N a t t a 
1956 ( 1 9 8 9 ) . However, c l a i m a n t i s n o t p r e c l u d e d from p r o v i n g any c o n t r i b u t i o n 
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h i s employment may have had t o t h e worsening o r development o f h i s r i g h t a n k l e 
c o n d i t i o n f o l l o w i n g t h e March 4, 1988 d e n i a l . 

Here, a Februa r y 16, 1988 Form 827 completed by c l a i m a n t ' s t r e a t i n g doc
t o r , Dr. Jones, M.D., l i s t s c l a i m a n t ' s d i a g n o s i s as " m i l d m e d i a l s w e l l i n g and 
has a p a l p a b l e l o o s e body a n t e r o l a t e r a l l y . " Dr. Jones n o t e d t h a t x - r a y s had 
been t a k e n and c l a i m a n t had a loo s e body a n t e r o l a t e r a l l y , "but has a b s o l u t e l y no 
j o i n t space." 

On March 22, 1988, Dr. Jones i n f o r m e d c l a i m a n t ' s w i f e t h a t t h e r e were sev
e r a l causes o f o s t e o a r t h r i t i s , i n c l u d i n g g e n e t i c s and trauma. Dr. Jones a l s o 
r e p o r t e d t h a t c l a i m a n t would need an a n k l e f u s i o n . 

I n May 1990, Dr. Jones saw c l a i m a n t f o r a f o l l o w - u p v i s i t r e g a r d i n g h i s 
r i g h t a n k l e . He r e p o r t e d t h a t c l a i m a n t had i n t e r m i t t e n t d i s c o m f o r t i n h i s a n k l e 
f o r a number o f y e a r s p r i o r t o h i s January 1988 v i s i t . Dr. Jones s t a t e d t h a t , 
when he saw c l a i m a n t on January 18, 1988, he.was s u p r i s e d t o f i n d " a b s o l u t e ab
sence o f t h e a n k l e j o i n t space w i t h a l a r g e a n t e r i o r l o o s e body." D u r i n g t h e 
May 1990 e x a m i n a t i o n , Dr. Jones noted "marked c r e p i t a n c e w i t h an i n t e r i o r ( s i c ) 
l o o s e b o d y . . . ( w h i c h ) appears t o have i n c r e a s e d i n s i z e . " Dr. Jones a g a i n recom
mended an a n k l e f u s i o n . 

On August 15, 1990, Dr. Jones r e p o r t e d t h a t c l a i m a n t ' s " d e g e n e r a t i v e d i s 
ease o f t h e a n k l e can be r e l a t e d e i t h e r t o h i s m u l t i p l e a n k l e i n j u r i e s i . e . 
s p r a i n s , o r t o p r i m a r y o s t e o a r t h r i t i s . " He concluded t h a t he had "no way o f 
d e t e r m i n i n g t h i s a t t h i s p o i n t . " Dr. Jones b e l i e v e d t h a t anyone who had 
o s t e o a r t h r i t i c change w i t h i n a j o i n t would have w o r s e n i n g o f t h a t c o n d i t i o n w i t h 
i n c r e a s e d a c t i v i t y . He a l s o s t a t e d t h a t he u n d e r s t o o d t h a t c l a i m a n t ' s work was 
q u i t e heavy and i f he had had a more s e d e n t a r y j o b , t h e r a t e o f p r o g r e s s i o n o f 
h i s c u r r e n t d i s e a s e would n o t have been as r a p i d . 

Under t h e c i r c u m s t a n c e s , we agree w i t h t h e Referee t h a t c l a i m a n t has 
f a i l e d t o p r o v e t h a t h i s work a c t i v i t i e s s i n c e March 4, 1988 were t h e major con
t r i b u t i n g cause o f t h e w o r s e n i n g o f h i s p r e e x i s t i n g o s t e o a r t h r i t i s c o n d i t i o n . 
Moreover, a l t h o u g h t h e m e d i c a l evidence i n d i c a t e s o b j e c t i v e f i n d i n g s o f a wors
e n i n g s i n c e J anuary 18, 1988, t h e r e i s no ev i d e n c e , i n t h e f o r m o f o b j e c t i v e 
f i n d i n g s , t h a t t h e w o r s e n i n g o c c u r r e d a f t e r March 4, 1988, t h e d a t e o f t h e p a r 
t i a l d e n i a l f r o m w h i c h c l a i m a n t f a i l e d t o ap p e a l . We, t h e r e f o r e , a f f i r m t h e 
Re f e r e e on t h e i s s u e o f c o m p e n s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d January 29, 1991 i s a f f i r m e d . 

November 2 1 , 1991 C i t e as 43 Van N a t t a 2561 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HENRY MARTIN, Claimant 

WCB Case Nos. 90-00997 & 90-15834 
ORDER ON REVIEW 

Pet e r O. Hansen, Claimant A t t o r n e y 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

A l a n Ludwick ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t : (1) foun d 
t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y as o f March 28, 1990 and t h a t 
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h i s c l a i m was n o t p r e m a t u r e l y c l o s e d ; and (2) up h e l d t h e SAIF C o r p o r a t i o n ' s p a r 
t i a l d e n i a l s o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e prema
t u r e c l o s u r e and t h e p r o p r i e t y o f SAIF's p a r t i a l d e n i a l s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
Premature C l o s u r e 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y as o f March 28, 1990 and t h a t h i s c l a i m was 
no t p r e m a t u r e l y c l o s e d . We agree. 

A c l a i m f o r compensation s h a l l n o t be c l o s e d i f t h e w o r k e r ' s c o n d i t i o n has 
no t become m e d i c a l l y s t a t i o n a r y . ORS 656.268(1). The t e s t f o r d e t e r m i n i n g 
whether a w o r k e r i s m e d i c a l l y s t a t i o n a r y i s whether " f u r t h e r m a t e r i a l i m p r o v e 
ment w o u l d r e a s o n a b l y be expe c t e d from m e d i c a l t r e a t m e n t , o r t h e passage o f 
t i m e . " ORS 65 6 . 0 0 5 ( 1 7 ) . Cl a i m a n t bears t h e burden o f p r o v i n g t h a t he was n o t 
m e d i c a l l y s t a t i o n a r y a t t h e d a t e o f c l o s u r e . B e r l i n e r v. Weyerhaeuser, 54 Or 
App 624 ( 1 9 8 1 ) . The r e s o l u t i o n o f t h e m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a 
m e d i c a l q u e s t i o n based on competent m e d i c a l e v i d e n c e . Harmon v. SAIF, 54 Or App 
121 ( 1 9 8 1 ) . 

I n t h i s case, t h e r e i s no e x p l i c i t s t a t e m e n t t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y p r i o r t o March 1990. Nonetheless, "magic words" a r e n o t n e c e s s a r y t o 
e s t a b l i s h a m e d i c a l l y s t a t i o n a r y d a t e and c i r c u m s t a n t i a l m e d i c a l e v i d e n c e i s as 
e f f e c t i v e as a d i r e c t s t a t e m e n t . See A u s t i n v. SAIF, 48 Or App 7 ( 1 9 8 0 ) ; Paul 
E. V o e l l e r , 42 Van N a t t a 1775 (19 9 0 ) . A f t e r our r e v i e w o f t h e r e c o r d , we agree 
w i t h t h e R e f e r e e t h a t t h e preponderance o f t h e m e d i c a l e v i d e n c e i n d i c a t e s t h a t 
c l a i m a n t ' s c a r p a l t u n n e l syndrome c o n d i t i o n was m e d i c a l l y s t a t i o n a r y p r i o r t o 
c l o s u r e . C l a i m a n t was r e l e a s e d t o work i n January 1990 w i t h no r e s t r i c t i o n s on 
t h e use o f h i s hands. The m e d i c a l evidence i n d i c a t e s t h a t , a l t h o u g h c l a i m a n t 
had some p e r s i s t i n g symptoms stemming from h i s noncompensable e x t e n s o r 
t e n o s y n o v i t i s , h i s c a r p a l t u n n e l syndrome c o n d i t i o n had r e s o l v e d a t t h a t t i m e 
and, i n f a c t , had n o t r e q u i r e d t r e a t m e n t s i n c e September 1989. 

I n a March 26, 1990 c h a r t n o t e , Dr. Struckman r e p o r t e d t h a t c l a i m a n t was 
no t m e d i c a l l y s t a t i o n a r y because c l a i m a n t "was n o t y e t back t o f u l l a c t i v i t y , 
and [ I ] do n o t f e e l t h a t we s h o u l d c l o s e h i s c l a i m u n t i l such t i m e as he i s do
i n g f u l l work l o a d . " (Ex. 25B). However, as note d by t h e R e f e r e e , c l a i m a n t had 
r e t u r n e d t o work i n Fe b r u a r y 1990; i n f a c t , Struckman had r e l e a s e d c l a i m a n t t o 
work i n J a n u a r y 1990. Moreover, a c o n c l u s i o n t h a t a worker i s n o t m e d i c a l l y 
s t a t i o n a r y i s p r o p e r l y based on m e d i c a l f a c t s r e g a r d i n g whether " f u r t h e r mate
r i a l improvement would r e a s o n a b l y be expected from t r e a t m e n t o r t h e passage o f 
t i m e , " n o t s o l e l y on whether o r n o t t h e worker has r e t u r n e d t o work. A c c o r d 
i n g l y , we do n o t f i n d Struckman's no t e p e r s u a s i v e . 

I n s h o r t , t h e preponderance o f t h e evidence i n d i c a t e s t h a t c l a i m a n t ' s 
b i l a t e r a l c a r p a l t u n n e l syndrome c o n d i t i o n was m e d i c a l l y s t a t i o n a r y as o f March 
28, 1990. A c c o r d i n g l y , c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s c l a i m was p r e 
m a t u r e l y c l o s e d . 

P a r t i a l D e n i a l s 

The R e f e r e e u p h e l d SAIF's p a r t i a l d e n i a l s o f c l a i m a n t ' s c e r v i c a l c o n d i 
t i o n , c o n c l u d i n g t h a t such d e n i a l s were p e r m i s s i v e " p r e c a u t i o n a r y " d e n i a l s . 
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C l a i m a n t contends t h a t t h e d e n i a l s a r e premature because he had n o t f i l e d a 
c l a i m f o r h i s c e r v i c a l c o n d i t i o n a t t h e t i m e t h e y were i s s u e d . 
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SAIF i s s u e d t h e d e n i a l s a f t e r r e c e i v i n g i n f o r m a t i o n f r o m c l a i m a n t ' s t r e a t 
i n g p h y s i c i a n , Dr. Struckman, t h a t x - r a y s had r e v e a l e d d e g e n e r a t i v e s p u r r i n g i n 
c l a i m a n t ' s c e r v i c a l s p i n e t h a t m i g h t p o s s i b l y be t h e cause o f h i s o n g o i n g symp
toms. Struckman d i d n o t suggest any s p e c i f i c t r e a t m e n t ; however, he d i d i n d i 
c a t e t h a t c l a i m a n t would c o n t i n u e w i t h p h y s i c a l t h e r a p y w h i l e he f u r t h e r i n v e s 
t i g a t e d t h e c o n d i t i o n . (Ex. 1-9). We have p r e v i o u s l y h e l d t h a t a " p r e c a u t i o n 
a r y " d e n i a l i s p r o p e r under some c i r c u m s t a n c e s . See Robert L. Mowrv, 43 Van 
N a t t a 1007 ( 1 9 9 1 ) ; Sidney M. Brooks, 38 Van N a t t a 925 ( 1 9 8 6 ) . A f t e r o ur r e v i e w 
o f t h i s r e c o r d , we agree, w i t h t h e Referee t h a t Struckman's c h a r t n o t e p u t SAIF 
on n o t i c e o f a p o s s i b l e c l a i m f o r t h e c e r v i c a l c o n d i t i o n and, c o n s e q u e n t l y , t h a t 
i t was p r o p e r f o r SAIF t o p a r t i a l l y deny t h a t c o n d i t i o n . See Jack A l l e n , 43 Van 
N a t t a 190 ( 1 9 9 1 ) . 

ORDER 

The Referee's o r d e r d a t e d January 30, 1991 i s a f f i r m e d . 

November 2 1 , 1991 C i t e as 43 Van N a t t a 2563 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. MORGAN, Claimant 
WCB Case No. 88-22211 

ORDER ON RECONSIDERATION 
St e b b i n s & C o f f e y , Claimant A t t o r n e y s 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our October 3 1 , 1991 Order on Review 
t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
h i s p s y c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t f i r s t contends t h a t our o r d e r i s i n c o n s i s t e n t , as we adopted t h e 
Re f e r e e ' s " f i n d i n g s , " b u t we f u r t h e r concluded t h a t t h e e v i d e n c e d i d n o t c l e a r l y 
and c o n v i n c i n g l y show t h a t c l a i m a n t ' s w o r k - r e l a t e d s t r e s s o r s were t h e major 
cause o f h i s p s y c h o l o g i c a l c o n d i t i o n . We note t h a t t h e " f i n d i n g s " r e f e r r e d t o 
by c l a i m a n t were i n c l u d e d i n t h e " F i n d i n g s o f U l t i m a t e F a c t " s e c t i o n o f t h e Ref
e r e e ' s o p i n i o n and o r d e r . Our o r d e r , however, adopted o n l y t h e Re f e r e e ' s " F i n d 
i n g s o f F a c t . " Our o r d e r d i d n o t adopt t h e Referee's u l t i m a t e f i n d i n g s o r con
c l u s i o n s o f law and o p i n i o n . 

C l a i m a n t a l s o contends t h a t t h e Referee found t h a t he was i n a d e q u a t e l y 
t r a i n e d f o r h i s p o s i t i o n . Claimant argues t h a t , because we adopted t h e Ref
e r e e ' s " f i n d i n g s , " i t i s i n c o n s i s t e n t f o r us t o have co n c l u d e d t h a t c l a i m a n t had 
n o t p r o v e n t h a t h i s t r a i n i n g was i n s u f f i c i e n t . A g a i n , we n o t e t h a t we adopted 
o n l y t h e Refer e e ' s " F i n d i n g s o f Fa c t . " The Referee c o n c l u d e d , i n h i s "Conclus
i o n s o f Law and O p i n i o n " t h a t c l a i m a n t was i n a d e q u a t e l y t r a i n e d . I n our o r d e r 
on r e v i e w , however, we d i d n o t adopt t h e Referee's c o n c l u s i o n s . 

C l a i m a n t a l s o contends t h a t we i n a p p r o p r i a t e l y a p p l i e d ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) , 
i . e . , t h e p o r t i o n o f t h e s t a t u t e p r o v i d i n g t h a t c l a i m a n t must p r o v e h i s case by 
c l e a r and c o n v i n c i n g e v i d e n c e , t o t h e o t h e r elements o f t h e s t a t u t e . We do n o t 
agree w i t h c l a i m a n t ' s i n t e r p r e t a t i o n o f our o r d e r . We c o n c l u d e d t h a t t h e e v i 
dence d i d n o t " c l e a r l y and c o n v i n c i n g l y show t h a t t h e r e m a i n i n g s t r e s s o r s were 
t h e m a j o r cause o f ( c l a i m a n t ' s ) p s y c h o l o g i c a l c o n d i t i o n . . . . " I n o t h e r words, 
because c l a i m a n t has n o t e s t a b l i s h e d t h a t t h e major cause o f h i s c o n d i t i o n i s 
due t o h i s work, he has n o t met h i s burden o f p r o o f r e q u i r i n g t h a t he e s t a b l i s h , 
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by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t h i s c o n d i t i o n arose o u t o f and i n t h e 
c o u r s e o f employment. 

Next, c l a i m a n t contends t h a t t h e employer's c o r r e c t i v e a c t i o n s were u n r e a 
s o n a b l e . C l a i m a n t agrees t h a t g e n e r a l l y i t i s n o t u n r e a s o n a b l e f o r an employer 
t o c r i t i c i z e a wo r k e r f o r numerous e r r o r s nor f o r a work p l a n t o be implemented. 
However, c l a i m a n t contends t h a t i t was unreasonable t o c r i t i c i z e him when h i s 
work c o n d i t i o n s i n c l u d e d an e x c e s s i v e case l o a d , d i f f i c u l t y w i t h c o - workers and 
a h i g h t u r n - o v e r o f s u p e r v i s o r s . Claimant a l s o contends t h a t j o b c r i t i c i s m 
s h o u l d n o t be s i n g l e d o u t as a s o l e s t r e s s o r , when o t h e r s t r e s s o r s e x i s t e d a t 
work. 

We c o n t i n u e t o co n c l u d e t h a t t h e r e c o r d does not e s t a b l i s h t h a t t h e s t r e s 
s o r s ( o t h e r t h a n c r i t i c i s m ) were t h e major cause o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n . We a l s o n o t e t h a t Dr. Colbach o p i n e d t h a t c r i t i c i s m o f c l a i m a n t was 
t h e p r i m a r y w o r k - r e l a t e d s t r e s s o r c a u s i n g h i s c o n d i t i o n . 

F i n a l l y , c l a i m a n t contends t h a t t h e r e c o r d shows he was i n a d e q u a t e l y 
t r a i n e d f o r h i s j o b , w h i c h r e s u l t e d i n a s t r e s s o r c o n t r i b u t i n g t o h i s c o n d i t i o n . 
C l a i m a n t agrees t h a t he r e c e i v e d t h e same t r a i n i n g as h i s c o - w o r k e r s , however, 
he a l s o c o n t e n d s t h a t , because h i s background and e x p e r i e n c e were d i f f e r e n t f r o m 
o t h e r w o r k e r s , such t r a i n i n g was inadequate. We c o n t i n u e t o c o n c l u d e t h a t t h e 
o n l y e v i d e n c e i n t h e r e c o r d on t h e i s s u e o f s u f f i c i e n c y o f t r a i n i n g i s c l a i m 
a n t ' s s t a t e m e n t s t h a t he b e l i e v e d t h e t r a i n i n g was in a d e q u a t e , and t h e r e p o r t s 
o f t h e d o c t o r s who r e l i e d upon h i s s t a t e m e n t s i n t h a t r e g a r d . Our o r d e r n o t e d 
t h a t c l a i m a n t had s a t i s f a c t o r i l y p erformed h i s j o b t h r o u g h t h e t i m e o f h i s f i r s t 
p e r f o r m a n c e r a t i n g . Under t h e c i r c u m s t a n c e s , we do not agree t h a t c l a i m a n t has 
pro v e n by a preponderance o f t h e evidence t h a t h i s t r a i n i n g as a j o b s w o r k e r was 
in a d e q u a t e . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d and our p r i o r 
o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , s u b j e c t t o t h e f o r e g o i n g s u p p l e m e n t a t i o n , 
we adhere t o and r e p u b l i s h our October 3 1 , 1991 o r d e r . The p a r t i e s ' r i g h t s o f 
app e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

November 2 1 , 1991 C i t e as 43 Van N a t t a 2564 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEPHEN A. SCARRATT, Claimant 

WCB Case No. 88-12306 
ORDER ON REMAND 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Ap p e a l s . 
S c a r r a t t v. H. A. Anderson C o n s t r u c t i o n Co., 108 Or App 554 ( 1 9 9 1 ) . I n o u r 
p r i o r o r d e r , Stephen A. S c a r r a t t , 42 Van N a t t a 607 ( 1 9 9 0 ) , we fo u n d c l a i m a n t ' s 
i n d u s t r i a l i n j u r y had caused a temporary i n c r e a s e i n h i s w r i s t symptoms w i t h o u t 
w o r s e n i n g h i s u n d e r l y i n g a r t h r i t i c c o n d i t i o n . Consequently, we h e l d t h a t c l a i m 
a n t ' s symptoms due t o t h e i n j u r y , b u t n o t h i s u n d e r l y i n g a r t h r i t i s , were com
p e n s a b l e . The c o u r t has remanded t h i s m a t t e r t o us f o r c l a r i f i c a t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " except t h o s e c o n t a i n e d i n p a r a 
g r a p h f i v e o f her " F i n d i n g s o f Fa c t " s e c t i o n , as our own, and supplement them 
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w i t h t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s o f f a c t . C l a i m a n t ' s use o f a jackhammer 
m a t e r i a l l y c o n t r i b u t e d t o a temporary i n c r e a s e i n h i s w r i s t symptoms, r e s u l t i n g 
i n h i s need f o r t r e a t m e n t . However, c l a i m a n t ' s u n d e r l y i n g a r t h r i t i c c o n d i t i o n 
was n e i t h e r caused nor worsened by h i s use o f t h e jackhammer. 

The i n c r e a s e d symptoms caused by c l a i m a n t ' s i n d u s t r i a l i n j u r y c o n s i s t o f 
se v e r e e f f u s i o n and p a i n i n b o t h w r i s t s . (Ex 2 ) . The i n c r e a s e d symptoms began 
on August 19, 1987, when c l a i m a n t o p e r a t e d t h e jackhammer. (Ex 1 ) . These symp
toms began l e s s e n i n g when c l a i m a n t o b t a i n e d o t h e r employment w h i c h i n v o l v e d han
d l i n g m a i l . (Ex 5-1). On September 23, 1988, c l a i m a n t ' s symptoms had r e t u r n e d 
t o t h e i r p re-August 19, 1987 s t a t u s . (Ex 5-3). 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s b i l a t e r a l w r i s t 
c o n d i t i o n i n i t s e n t i r e t y . We m o d i f i e d t h e Referee's o r d e r , h o l d i n g t h a t when a 
compensable i n j u r y makes an u n d e r l y i n g c o n d i t i o n t e m p o r a r i l y symptomatic w i t h o u t 
c a u s i n g o r w o r s e n i n g t h a t c o n d i t i o n , t h e c a r r i e r ' s l i a b i l i t y i s l i m i t e d t o t h e 
e f f e c t s o f t h e t e m p o r a r y symptomatic i n c r e a s e . Stephen A. S c a r r a t t , supra. 
C o n s e q u e n t l y , we u p h e l d t h e i n s u r e r ' s d e n i a l i n s o f a r as i t d e n i e d c l a i m a n t ' s 
u n d e r l y i n g w r i s t c o n d i t i o n and s e t a s i d e t h e d e n i a l t o t h e e x t e n t t h a t i t d e n i e d 
c l a i m a n t ' s t e m p o r a r y symptomatic i n c r e a s e . 

The c o u r t c o n c l u d e d t h a t an employer i s n o t r e s p o n s i b l e f o r c o n d i t i o n s 
t h a t a r e n o t r e l a t e d t o an o c c u p a t i o n a l i n j u r y o r f o r c o n d i t i o n s t h a t e x i s t e d 
b e f o r e t h e i n j u r y o c c u r r e d and were n o t worsened by t h e i n j u r y . See B a r r e t t v. 
D & H D r v w a l l , 300 Or 325 (1 9 8 6 ) ; c l a r i f i e d 300 Or 553, 555 ( 1 9 8 6 ) . T h e r e f o r e , 
t h e c o u r t f o u n d t h a t we d i d n o t e r r i n c o n s i d e r i n g whether c l a i m a n t ' s u n d e r l y i n g 
a r t h r i t i s had been worsened by t h e i n j u r y . 

The c o u r t f u r t h e r concluded t h a t our d e t e r m i n a t i o n t h a t c l a i m a n t ' s under
l y i n g c o n d i t i o n was n o t worsened was r e l e v a n t t o our d e c i s i o n c o n c e r n i n g t h e 
n a t u r e o f c l a i m a n t ' s compensable c o n d i t i o n . N e v e r t h e l e s s , r e a s o n i n g t h a t i t was 
u n c l e a r f r o m o ur o r d e r , w h i c h , i f any, o f c l a i m a n t ' s o n g o i n g symptoms a r e "due 
t o " h i s compensable i n j u r y , t h e c o u r t remanded t h i s m a t t e r t o us f o r c l a r i f i c a 
t i o n . 

A f t e r r e c o n s i d e r i n g t h i s m a t t e r , we f i n d t h a t c l a i m a n t ' s symptoms o f p a i n 
and e f f u s i o n i n b o t h w r i s t s , w h i c h Dr. Struckman n o t e d i n h i s c h a r t n o t e o f 
F e b r u a r y 1, 1988, a r e due t o c l a i m a n t ' s i n d u s t r i a l i n j u r y on August 19, 1987. 
I n F e b r u a r y o f 1988 c l a i m a n t became employed as a m a i l h a n d l e r . S i n c e t h a t t i m e 
he has n o t e x p e r i e n c e d s i g n i f i c a n t w r i s t o r hand c o m p l a i n t s w h i l e p e r f o r m i n g h i s 
d u t i e s . On September 23, 1988, Dr. B u t t o n , t h e e x a m i n i n g hand surgeon, o p i n e d 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y i n r e g a r d t o h i s work exposure w i t h t h e 
employer, and t h a t no permanent impairment o f f u n c t i o n had o c c u r r e d . I n s t e a d , 
Dr. B u t t o n a t t r i b u t e d any permanent impairment o f f u n c t i o n t o c l a i m a n t ' s p r e 
e x i s t i n g a r t h r i t i c p r o c e s s . Dr. B u t t o n n o t e d t h a t c l a i m a n t had changed j o b s and 
become a m a i l h a n d l e r . As a r e s u l t o f t h i s change i n j o b s , Dr. B u t t o n r e p o r t e d , 
c l a i m a n t was f u n c t i o n i n g s a t i s f a c t o r i l y w i t h no permanent r e s t r i c t i o n s . 

A r e v i e w o f t h e m e d i c a l evidence and c l a i m a n t ' s employment h i s t o r y p e r 
suades us t h a t , as o f Dr. B u t t o n ' s September 23, 1988 e x a m i n a t i o n , c l a i m a n t was 
no l o n g e r e x p e r i e n c i n g ongoing symptoms due t o h i s compensable i n j u r y . A c c ord
i n g l y , we h o l d t h a t t h e c a r r i e r i s r e s p o n s i b l e f o r m e d i c a l t r e a t m e n t and d i s 
a b i l i t y caused by c l a i m a n t ' s i n c r e a s e d symptoms from August 19, 1987 u n t i l 
September 23, 1988, when t h e symptoms due t o t h e i n j u r y had r e s o l v e d . 
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On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o ur 
March 26, 1990 o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e d a t e o f 
t h i s o r d e r . 

I T I S SO ORDERED. 

November 22, 1991 C i t e as 43 Van N a t t a 2566 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN W. BASTING, Claimant 

WCB Case No. 90-16606 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
Susan Ebner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r w h i c h s e t 
a s i d e a D i r e c t o r ' s Review and Order d e n y i n g r e d e t e r m i n a t i o n o f c l a i m a n t ' s e l i g i 
b i l i t y f o r v o c a t i o n a l a s s i s t a n c e . On r e v i e w , t h e i s s u e i s v o c a t i o n a l a s s i s 
t a n c e . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t , " 
e x c e p t t h e l a s t f u l l p a r a g r a p h under t h e l a t t e r h eading, and a l s o under t h a t 
h e a d i n g , t h e r e f e r e n c e i n t h e f i r s t and second paragraphs t o March 3, 1990. The 
a p p r o p r i a t e r e f e r e n c e d a t e i n b o t h paragraphs i s March 3, 1989. 

CONCLUSIONS OF LAW 

Where a wor k e r i s d i s s a t i s f i e d w i t h t h e a c t i o n s o f t h e i n s u r e r r e g a r d i n g 
v o c a t i o n a l a s s i s t a n c e , t h e worker must a p p l y t o t h e D i r e c t o r f o r r e v i e w o f t h e 
m a t t e r b e f o r e r e q u e s t i n g a h e a r i n g . ORS 656.283(2). Argonaut I n s u r a n c e Company 
v. Workers' Compensation Department, 89 Or App 591, r e v den 305 Or 671 ( 1 9 8 8 ) . 
The D i r e c t o r ' s d e c i s i o n may be m o d i f i e d o n l y i f t h e d e c i s i o n : (a) v i o l a t e s a 
s t a t u t e o r r u l e ; (b) exceeds t h e s t a t u t o r y a u t h o r i t y o f t h e agency; c) was made 
upon u n l a w f u l p r o c e d u r e ; o r (d) was c h a r a c t e r i z e d by abuse o f d i s c r e t i o n o r 
c l e a r l y u n w a r r a n t e d e x e r c i s e o f d i s c r e t i o n . A f i n d i n g o f one o f t h o s e c i r c u m 
s t a n c e s i s mandatory b e f o r e a D i r e c t o r ' s o r d e r may be changed by a R e f e r e e . 
L o n n i e H. S t o u t , 42 Van N a t t a 2548 (1 9 9 0 ) . 

The R e f e r e e fo u n d t h a t t h e D i r e c t o r v i o l a t e d a r u l e by c o n c l u d i n g i n h i s 
August 13, 1990 o r d e r t h a t c l a i m a n t was not e n t i t l e d t o a r e d e t e r m i n a t i o n o f h i s 
e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e . We conclude t h a t , under t h e r u l e s i n 
f o r c e , c l a i m a n t was n o t e n t i t l e d t o r e d e t e r m i n a t i o n o f e l i g i b i l i t y , and t h e 
D i r e c t o r ' s o r d e r must be u p h e l d even though t h e D i r e c t o r c i t e d t h e wrong r u l e . 

A t a l l t i m e s m a t e r i a l , OAR 436-120-050 a u t h o r i z e d i n s u r e r s t o end a 
w o r k e r ' s e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e when: 

" ( 9 ) The worker has stopped a t t e n d i n g t r a i n i n g w i t h o u t n o t i f y 
i n g e i t h e r t h e v o c a t i o n a l a s s i s t a n c e p r o v i d e r o r t h e i n s u r e r . " 

P u r s u a n t t o t h i s r u l e , SAIF ended c l a i m a n t ' s e l i g i b i l i t y f o r v o c a t i o n a l a s s i s 
t a n c e e f f e c t i v e October 28, 1988, because he had stopped a t t e n d i n g t r a i n i n g 
w i t h o u t n o t i f y i n g e i t h e r h i s c o u n s e l o r o r t h e i n s u r e r . The D i r e c t o r , upon 
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r e v i e w o f t h e m a t t e r , u p h e l d SAIF's d e c i s i o n by o r d e r d a t e d March 3, 1989. 
C l a i m a n t d i d n o t a p p e a l . 

I n March 1990, w h i l e h i s c l a i m was s t i l l open, c l a i m a n t c l a i m e d e n t i t l e 
ment t o a r e d e t e r m i n a t i o n o f h i s e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e under OAR 
436-120-055(2) (e) , w h i c h r e q u i r e s t h e i n s u r e r , t o r e d e t e r m i n e e l i g i b i l i t y where 
" t h e w o r k e r ' s p h y s i c a l c o n d i t i o n has s u b s t a n t i a l l y worsened, i f t h e w o r k e r was 
m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e l a t e s t e l i g i b i l i t y d e t e r m i n a t i o n " (as 
was c l a i m a n t ) . SAIF r e f u s e d . On r e v i e w , t h e D i r e c t o r agreed w i t h SAIF's p o s i 
t i o n t h a t c l a i m a n t was n o t e n t i t l e d t o a r e d e t e r m i n a t i o n d u r i n g t h e c u r r e n t 
o p e n i n g o f t h e c l a i m . A l t h o u g h t h e D i r e c t o r c i t e d t h e wrong a u t h o r i t y f o r t h a t 
p r o p o s i t i o n (ORS 656.273), h i s d e c i s i o n was n o n e t h e l e s s c o r r e c t under t h e r u l e s 
w h i c h d i d a p p l y . 

OAR 436-120-055 p r o v i d e s , i n r e l e v a n t p a r t : 

" ( 2 ) The i n s u r e r s h a l l r e d e t e r m i n e e l i g i b i l i t y f o r a w o r k e r 
p r e v i o u s l y d e t e r m i n e d i n e l i g i b l e o n l y under t h e f o l l o w i n g c o n d i 
t i o n s : 

" * * * * 
" ( e ) The w orker's p h y s i c a l c o n d i t i o n has s u b s t a n t i a l l y wors

ened, i f t h e worker was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e 
l a t e s t e l i g i b i l i t y d e t e r m i n a t i o n . ..." 

" ( 3 ) Except as p r o v i d e d i n s e c t i o n (1) o f t h i s r u l e , a w orker 
w i l l n o t a g a i n become e l i g i b l e , under t h e c u r r e n t o p e n i n g o f a 
c l a i m , a f t e r e l i g i b i l i t y has once ended under OAR 436-120-050." 

As p r e v i o u s l y d i s c u s s e d , SAIF ended c l a i m a n t ' s e l i g i b i l i t y f o r v o c a t i o n a l a s s i s 
t a n c e e f f e c t i v e October 28, 1988, p u r s u a n t t o OAR 436-120-050 because c l a i m a n t 
s t o p p e d a t t e n d i n g t r a i n i n g w i t h o u t n o t i f y i n g h i s c o u n s e l o r o r t h e i n s u r e r . 
C l a i m a n t ' s c l a i m remained opened a t a l l t i m e s a f t e r t h a t d e t e r m i n a t i o n . The 
R e f e r e e f o u n d however, t h a t OAR 436-120-055(3) was i n n a p p l i c a b l e because OAR 
436-120-050(9) had been r e p e a l e d by t h e D i r e c t o r e f f e c t i v e J a nuary 1, 1986. We 
d i s a g r e e . 

By o r d e r o f a d o p t i o n d a t e d December 12, 1985 ( o f w h i c h o f f i c i a l n o t i c e i s 
t a k e n ) , t h e D i r e c t o r d i d p u r p o r t t o r e p e a l a r u l e i d e n t i f i e d as OAR 436-120-050 
e f f e c t i v e January 1, 1986. However, by t h e same o r d e r , a l l o f t h e D i r e c t o r ' s 
r u l e s on "end o f e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e " i n c l u d i n g t h e same sub
s e c t i o n a t i s s u e i n t h i s case, were found i n OAR 436-120-090, ( n o t i n s u b s e c t i o n 
050, as a t t h e p r e s e n t t i m e ) . Thus, whatever t h e D i r e c t o r r e p e a l e d e f f e c t i v e 
J a n u a r y 1, 1986, i t was n o t t h e r u l e a t i s s u e i n t h e p r e s e n t case. More impor
t a n t l y , however, by o r d e r d a t e d December 16, 1987, OAR 436-120-050 was adopted 
i n i t s p r e s e n t f o r m , e f f e c t i v e January 1, 1988, and has e x i s t e d s i n c e i t s adop
t i o n , w i t h o u t change. Thus, r e g a r d l e s s o f whether i t had e v e r been r e p e a l e d , 
OAR 436-120-050 e x i s t e d a t a l l t i m e s m a t e r i a l t o t h e p r e s e n t case. T h e r e f o r e , 
OAR 436-120-055(3) a p p l i e d so as d i s a l l o w c l a i m a n t ' s March 1990 r e q u e s t f o r 
r e d e t e r m i n a t i o n o f e l i g i b i l i t y . ^ 

ORDER 

The Referee's o r d e r d a t e d January 16, 1991 i s r e v e r s e d , and t h e D i r e c t o r ' s 
Review and Order d a t e d August 13, 1990 i s r e i n s t a t e d and a f f i r m e d . 

1 I n i t s b r i e f , SAIF a s s e r t s t h a t by b u l l e t i n d a t e d June 1, 1988, t h e D i r e c t o r 
c o r r e c t e d a c l e r i c a l e r r o r i n h i s r u l e s by a d v i s i n g t h a t a l l r e f e r e n c e s t o OAR 
436-120-050 were supposed t o be t o 045. Whether o r n o t t h e D i r e c t o r can e f f e c 
t i v e l y renumber h i s r u l e s by b u l l e t i n and whether t h i s Board c o u l d t a k e o f f i c i a l 
n o t i c e o f such a b u l l e t i n a r e m a t t e r s which we need n o t d e c i d e i n t h i s case. I t 
i s i r r e l e v a n t t o our d e t e r m i n a t i o n whether a l l r e f e r e n c e s i n D i v i s i o n 120 a r e t o 
050 o r 045. F u r t h e r m o r e , i t i s t h e substance o f t h e r u l e s w h i c h c o n t r o l s . 
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I n t h e M a t t e r o f t h e Compensation o f 
REYNALDO MAYORAL, Claimant 

WCB Case No. 91-00258 
SECOND ORDER OF DISMISSAL 

M i c h a e l Dye, Claimant Attorney-
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f our November 8, 1991 
o r d e r t h a t d i s m i s s e d i t s r e q u e s t f o r r e v i e w o f a Referee's o r d e r t h a t : (1) 
awarded t e m p o r a r y t o t a l d i s a b i l i t y ; and (2) assessed a p e n a l t y f o r u n r e a s o n a b l e 
c l a i m p r o c e s s i n g based on t h e a f o r e m e n t i o n e d award. We t o o k such an a c t i o n be
cause we had approved t h e p a r t i e s ' Claim D i s p o s i t i o n Agreement (CDA), i n w h i c h 
c l a i m a n t had agreed t o f u l l y r e l e a s e h i s r i g h t s t o f u t u r e w o r k e r s ' compensation 
b e n e f i t s ( i n c l u d i n g t e m p o r a r y d i s a b i l i t y ) , e xcept m e d i c a l s e r v i c e s , f o r h i s com
pe n s a b l e i n j u r y . WCB Case No. Cl-02011. Reasoning t h a t t h e i s s u e s p e n d i n g r e 
v i e w " p e r t a i n e d " t o te m p o r a r y d i s a b i l i t y and c o n c l u d i n g t h a t c l a i m a n t had r e 
l e a s e d h i s r i g h t s t o such f u t u r e b e n e f i t s , we d i s m i s s e d t h e r e q u e s t f o r Board 
r e v i e w . 

N o t i n g t h a t p e n a l t i e s and a t t o r n e y fees were a l s o i s s u e s on r e v i e w , SAIF 
o b j e c t s t o o u r s t a t e m e n t t h a t a l l i s s u e s on r e v i e w " p e r t a i n e d " t o t e m p o r a r y d i s 
a b i l i t y . F u r t h e r m o r e , SAIF asks t h a t our o r d e r be m o d i f i e d t o e x p r e s s l y r e v e r s e 
t h e R e f e r e e ' s award o f tem p o r a r y d i s a b i l i t y and t h e assessment o f p e n a l t i e s and 
a t t o r n e y f e e s . C l a i m a n t has f i l e d a response t o SAIF's r e q u e s t . 

SAIF has m i s i n t e r p r e t e d our i n t e n t i o n s i n d i s m i s s i n g i t s r e q u e s t f o r Board 
r e v i e w . I n t h e hopes o f c l a r i f y i n g t h i s m a t t e r , we o f f e r t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

Because c l a i m a n t r e l e a s e d h i s r i g h t t o temporary d i s a b i l i t y b e n e f i t s i n 
accordance w i t h t h e CDA, he i s n o t e n t i t l e d t o any temp o r a r y d i s a b i l i t y g r a n t e d 
under t h e Re f e r e e ' s o r d e r . Moreover, s i n c e any p e n a l t y and p e n a l t y - a s s o c i a t e d 
f e e under ORS 656.262(10) i s dependent on t h e payment o f t e m p o r a r y d i s a b i l i t y , 
i t f o l l o w s t h a t c l a i m a n t i s no l o n g e r e n t i t l e d t o t h e p e n a l t y and f e e assessed 
by t h e R e f e r e e ' s o r d e r . Thus, by v i r t u e o f our d i s m i s s a l o r d e r a c k n o w l e d g i n g 
t h e a p p r o v a l o f t h e p a r t i e s ' CDA, t h e Referee's o r d e r has been e f f e c t i v e l y r e 
v e r s e d . 

A c c o r d i n g l y , our November 8, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our November 8, 1991 o r d e r . 
The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n A p r i l 1976. He subse
q u e n t l y underwent a laminectomy a t L4-5. H i s c l a i m was i n t i a l l y c l o s e d by a 
December 1977 D e t e r m i n a t i o n Order which awarded 35 p e r c e n t u n s cheduled permanent 
p a r t i a l d i s a b i l i t y (PPD) f o r h i s low back c o n d i t i o n . C l a i m a n t r e q u e s t e d a hear
i n g and, on A p r i l 5, 1978, a Referee awarded 100 p e r c e n t u n s cheduled permanent 
d i s a b i l i t y f o r t h e same c o n d i t i o n . That o r d e r was n o t appealed. 

The c l a i m was reopened f o r v o c a t i o n a l r e h a b i l i t a t i o n i n 1979. C l a i m a n t 
u n d e r t o o k coursework d i r e c t e d t o w a r d becoming a c e r t i f i e d r e a l e s t a t e a p p r a i s e r . 
C l a i m a n t ' s " a t t e n t i o n s and t e n a c i t i e s " were r a t e d a t t h e t i m e by h i s v o c a t i o n a l 
c o u n s e l o r as " m a r g i n a l l y adequate." (Ex. 5 4 ) . D u r i n g t h e c o u r s e o f h i s t r a i n 
i n g , i t was d i s c o v e r e d t h a t c l a i m a n t would r e q u i r e c o n s i d e r a b l y more coursework 
and t r a i n i n g t h a n i n i t i a l l y a n t i c i p a t e d , i n o r d e r t o be e l i g i b l e f o r j o b p l a c e 
ment. On J u l y 10, 1980, c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r r e p o r t e d t h a t c l a i m a n t 
was "becoming i n c r e a s i n g l y s q u i r r l y [ s i c ] " and, when c o n f r o n t e d about " g e t t i n g 
h i s a c t t o g e t h e r , " c l a i m a n t " g e n e r a l l y responded w i t h a s e r i e s o f d o m e s t i c ex
cuses t o a m e l i o r a t e h i s sometimes l a c k o f f o l l o w t h r o u g h , and o c c a s i o n a l l y has 
c i t e d s u b j e c t i v e symptomatologies as reasons he has n o t been as r e l i a b l e as he 
s h o u l d be." (Ex. 5 7 ) . 

C l a i m a n t ' s c l a i m was r e c l o s e d by a September 1980 D e t e r m i n a t i o n Order 
w h i c h p u r p o r t e d t o award 15 p e r c e n t unscheduled PPD, i n l i e u o f t h e p r i o r 
awards. However, a t t h e November 1990 h e a r i n g , t h e p a r t i e s agreed t h a t t h e 
E v a l u a t i o n D i v i s i o n ' s reduced award was i n v a l i d , because t h e 1978 award o f 100 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y became f i n a l when i t was n o t appealed. 

C l a i m a n t r e q u e s t e d a h e a r i n g from t h e 1980 D e t e r m i n a t i o n Order, s e e k i n g 
PTD s t a t u s . I n February 1981, he f i l e d a c l a i m f o r a c e r v i c a l i n j u r y , c o n t e n d 
i n g t h a t h i s compensable low back c o n d i t i o n caused h i s l e g t o b u c k l e r e s u l t i n g 
i n a f a l l w h i c h , i n t u r n , caused c e r v i c a l i n j u r y . The i n s u r e r d e n i e d t h e c l a i m 
and c l a i m a n t r e q u e s t e d a h e a r i n g . The h e a r i n g r e q u e s t s f r o m t h e September 1980 
D e t e r m i n a t i o n Order and t h e February 1981 d e n i a l were c o n s o l i d a t e d . 

On March 1, 1981, c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r o p i n e d t h a t f u r t h e r 
t r a i n i n g w o u l d be t o no a v a i l , u n l e s s c l a i m a n t changed h i s a t t i t u d e d r a m a t i 
c a l l y . He n o t e d t h a t c l a i m a n t "has n o t and does n o t i n t e n d t o do a n y t h i n g 
a g g r e s s i v e l y t o w a r d r e t u r n i n g h i m s e l f t o work. He seems q u i t e c o n t e n t t o s t a y 
a t home and p u r p o r t an i n c r e a s e d p h y s i c a l d i s a b i l i t y . He seems t o have t a k e n a 
p a s s i v e ' h o n o r a b l e ' d i s a b i l i t y r e t i r e m e n t . . . . " (Ex. 6 9 ) . 

C l a i m a n t was e v a l u a t e d f o r p a i n c e n t e r t r e a t m e n t on J anuary 28, 1982. Dr. 
Cramer, a member o f t h e examining p a n e l o f p h y s i c i a n s , commented t h a t c l a i m a n t 
" v e r y much sees h i m s e l f as t o t a l l y and permanently d i s a b l e d . " (Ex. 8 8 - 3 ) . Dr. 
Yospe, p s y c h o l o g i s t and member o f t h e p a n e l , concluded t h a t c l a i m a n t "does n o t 
seem t o be v e r y m o t i v a t e d t o w a r d v o c a t i o n a l r e h a b i l i t a t i o n . " (Ex. 9 0 - 4 ) . The 
p a n e l o p i n e d t h a t c l a i m a n t ' s " b a s i c problem a t t h i s p o i n t i s t h a t he r e a l l y 
wants a t o t a l d i s a b i l i t y s e t t l e m e n t . He r e a l l y i s n o t i n t e r e s t e d i n v o c a t i o n a l 
r e h a b i l i t a t i o n and makes t h i s r e a s o n a b l y c l e a r i n our d i s c u s s i o n s w i t h him. He 
has many excuses t o d e s c r i b e why he i s unable t o be t r a i n e d o r be made capable 
o f d o i n g any t y p e o f work." (Ex. 89-2). The p a n e l c o n c l u d e d t h a t f u r t h e r voca
t i o n a l o r p a i n r e h a b i l i t a t i o n was n o t a p p r o p r i a t e . 

A t a June 1982 h e a r i n g , t h e r e f e r e e s e t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l 
o f t h e c e r v i c a l c o n d i t i o n and o r d e r e d t h e c l a i m reopened. He d i d n o t r e a c h t h e 
PTD i s s u e . The Board a f f i r m e d t h e Referee's O p i n i o n and Order on A p r i l 2 1 , 
1983. 
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C l a i m a n t ' s p h y s i c i a n s r e l e a s e d him t o se d e n t a r y work and a new v o c a t i o n a l 
r e h a b i l i t a t i o n program was i n i t i a t e d i n October 1984. Numerous p o t e n t i a l em
p l o y e r s were c o n t a c t e d i n 1985 and c l a i m a n t made o c c a s i o n a l c o n t a c t s w i t h h i s 
v o c a t i o n a l c o u n s e l o r . By t h e end o f A p r i l 1986, c l a i m a n t had had o n l y two i n 
t e r v i e w s and no o f f e r s o f work. 

A f t e r r e v i e w i n g c l a i m a n t ' s h i s t o r y t h r o u g h October 1986, Dr. V o i s s o p i n e d 
t h a t c l a i m a n t ' s " r e f u s a l t o r e t u r n t o employment i s a consequence o f developmen
t a l , p s y c h o l o g i c a l and p e r s o n a l f a c t o r s which a re n o t r e l a t e d t o t h e v a r i o u s l y 
d e s c r i b e d i n d u s t r i a l i n j u r i e s and t h a t such i n j u r i e s , i f t h e y d i d i n f a c t o c c u r 
on t h e j o b , were symptomatic o f t h e s u b j e c t ' s u n d e r l y i n g e m o t i o n a l d i s t u r b a n c e . 
The i n t r a n s i g e n t n a t u r e o f t h i s man's p r e s e n t a t i o n i n d i c a t e s t h a t f o r p s y c h o l o g 
i c a l r e a s o n s , u n r e l a t e d t o t h e d e s c r i b e d i n j u r i e s , he w i l l a c t i v e l y o b s t r u c t a l l 
e f f o r t s a t v o c a t i o n a l r e h a b i l i t a t i o n , o r o t h e r e f f o r t s t o r e t u r n him t o a c t i v e 
employment." (Ex. 127-23). Dr. Mauer, t h e n t r e a t i n g p h y s i c i a n , agreed w i t h t h e 
essence o f V o i s s ' r e p o r t . (Ex. 128). 

I n e a r l y 1987, c l a i m a n t p a r t i c i p a t e d i n a p a i n c e n t e r program. The cen
t e r ' s v o c a t i o n a l c o u n s e l o r n o t e d t h a t c l a i m a n t would l i k e t o be c o n s i d e r e d p e r 
m a n e n t l y and t o t a l d i s a b l e d , and recommended s h e l t e r e d employment. (Ex. 134-5). 
I n h i s r e p o r t , f o l l o w i n g c o m p l e t i o n o f t h e p a i n c e n t e r program. Dr. Wheeler 
s t a t e d t h a t he was " c a u t i o u s l y o p t i m i s t i c o f t h e v o c a t i o n a l p l a n s o f r e t u r n i n g 
[ c l a i m a n t ] t o work. As t h e s e become more f i n a l i z e d , I suspect i t w i l l become 
more a p p a r e n t whether he i s , indeed m o t i v a t e d t o do so as he r e p o r t s . " (Ex. 
138-1). 

The c l a i m was a g a i n c l o s e d by a February 20, 1987 D e t e r m i n a t i o n O rder, 
w h i c h awarded t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d f r o m F e b r u a r y 
13, 1981 t h r o u g h January 12, 1987 and 30 p e r c e n t unscheduled PPD f o r c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n . However, t h e p a r t i e s agreed t o s e t t h a t D e t e r m i n a t i o n Order 
a s i d e as p r e m a t u r e . 

Thomas S t i p e k , p s y c h o l o g i s t , e v a l u a t e d c l a i m a n t i n September 1987 and i n 
Fe b r u a r y 1988. He o p i n e d t h a t v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s , f o l l o w i n g t h e 
r e a l e s t a t e a p p r a i s a l t r a i n i n g , had been m i s d i r e c t e d , l a r g e l y because c l a i m a n t 
l a c k e d e x p e r i e n c e i n t h e f i e l d s i d e n t i f i e d f o r p o t e n t i a l employment. (Ex. 149-
14-15). Due t o c l a i m a n t ' s p s y c h o l o g i c a l makeup, p h y s i c a l problems and l a c k o f 
adequate t r a i n i n g , S t i p e k concluded t h a t c l a i m a n t i s " t o t a l l y p e r m a n e n t l y d i s 
a b l e d f r o m p e r f o r m i n g any work i n t h e c o m p e t i t i v e work economy. . . . " ( i d . a t 
15) . 

A June 22, 1987 D e t e r m i n a t i o n Order awarded temporary d i s a b i l i t y t h r o u g h 
May 4, 1987 and 30 p e r c e n t unscheduled PPD f o r t h e c e r v i c a l c o n d i t i o n . C l a i m a n t 
r e q u e s t e d a h e a r i n g , a g a i n c o n t e n d i n g t h a t he was pe r m a n e n t l y and t o t a l l y d i s 
a b l e d . A March 1988 S t i p u l a t i o n and Order o f D i s m i s s a l w i t h o u t P r e j u d i c e was 
s u b s e q u e n t l y i s s u e d . I n June 1988, c l a i m a n t a g a i n r e q u e s t e d a h e a r i n g . On 
August 22, 1988, t h e day o f h e a r i n g , t h e i n s u r e r o f f e r e d t o c o n t i n u e v o c a t i o n a l 
r e h a b i l i t a t i o n e f f o r t s f o r c l a i m a n t and t h e P r e s i d i n g Referee d e f e r r e d t h e hear 
i n g . A l t h o u g h t h e c l a i m was a p p a r e n t l y n o t f o r m a l l y reopened, t h e i n s u r e r p a i d 
t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h November 12, 1990, t h e d a t e o f t h e h e a r i n g 
h e r e . 

I n September 1988, c l a i m a n t agreed t o p a r t i c i p a t e i n an e l e c t r o m e c h a n i c a l 
t e c h n i c i a n t r a i n i n g program. However, t h e program ended i n January 1989, due t o 
c l a i m a n t ' s f a i l u r e t o comply w i t h h i s r e s p o n s i b i l i t i e s i n t h e Return-To-Work 
p l a n . (Ex. 1 6 0 ) . H i s v o c a t i o n a l c o u n s e l o r observed: " A l t h o u g h [ c l a i m a n t ] has 
v e r y c o n s i s t e n t l y v e r b a l i z e d h i g h l e v e l s o f m o t i v a t i o n . . . [ h i s ] a c t i o n s a r e 
t o t a l l y and c o m p l e t e l y c o n t r a d i c t o r y t o a l l o f h i s v e r b a l i z a t i o n s . " (Ex. 159-
4 ) . 
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Cl a i m a n t was 58 ye a r s o f age a t h e a r i n g . He completed t h e e l e v e n t h grade 
i n s c h o o l and o b t a i n e d a GED. P r i o r t o t h e 1976 compensable i n j u r y , c l a i m a n t 
worked as an u n s k i l l e d l a b o r e r and served t e n y e a r s as a Mar i n e . He q u a l i f i e d 
f o r S o c i a l S e c u r i t y d i s a b i l i t y i n 1981 and remains q u a l i f i e d . C l a i m a n t has n o t 
worked s i n c e t h e 1976 i n j u r y , except f o r a one-week t r i a l p e r i o d . He p a r t i c i 
p a t e d i n v o c a t i o n a l r e h a b i l i t a t i o n programs i n t e r m i t t e n t l y between 1979 and 
1990. 

C l a i m a n t i s p h y s i c a l l y capable o f p e r f o r m i n g s e d e n t a r y work. He i s n o t 
p e r m a n e n t l y p r e c l u d e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , c l a i m a n t must e s t a b l i s h t h a t he has s u f f e r e d a 
permanent w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n t o pro v e e n t i t l e m e n t t o g r e a t e r 
d i s a b i l i t y t h a n awarded by t h e l a s t arrangement o f compensation, t h e A p r i l 5, 
1978 O p i n i o n and Order. See Stepp v. SAIF, 78 Or App 438 ( 1 9 8 6 ) . 

I n t h i s case, c l a i m a n t r e c e i v e d 30 p e r c e n t PPD i n 1987 f o r h i s c e r v i c a l 
c o n d i t i o n . Inasmuch as t h e Board a f f i r m e d a Referee's o r d e r w h i c h d e t e r m i n e d 
t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n i s a compensable consequence o f t h e 1976 i n 
d u s t r i a l i n j u r y (and t h e Board's o r d e r became f i n a l when i t was n o t a p p e a l e d ) , 
c l a i m a n t has e s t a b l i s h e d a permanent worsening o f h i s compensable c o n d i t i o n . 
See Stepp v. SAIF, supra a t 441 n. 1. T h e r e f o r e , c l a i m a n t was n o t p r e c l u d e d 
f r o m l i t i g a t i n g t h e PTD i s s u e a t t h e h e a r i n g here. A c c o r d i n g l y , we proceed t o 
t h e m e r i t s . 

The R e f e r e e concluded t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y d i s 
a b l e d . We agree. 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e t h a t he i s 
p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t 
a b l e o c c u p a t i o n . ORS 656.206(1). Claimant may prov e permanent t o t a l d i s a b i l i t y 
s t a t u s by a c o m b i n a t i o n o f m e d i c a l and nonmedical d i s a b i l i t i e s w h i c h e f f e c t i v e l y 
f o r e c l o s e him fr o m g a i n f u l employment. Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 
699 ( 1 9 8 4 ) . Unless c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h h i s non
m e d i c a l d i s a b i l i t i e s r e n d e r s a work search f u t i l e , he must a l s o e s t a b l i s h t h a t 
he has made r e a s o n a b l e e f f o r t s t o o b t a i n such employment. ORS 6 5 6 . 2 0 6 ( 3 ) ; SAIF 
v. S c h o l l . 92 Or App 594 (19 8 8 ) . Even i f a work search would be f u t i l e , c l a i m 
a n t must n e v e r t h e l e s s p r o v e t h a t , b u t f o r t h e compensable i n j u r y , he i s w i l l i n g 
t o work. SAIF v. Stephen, 308 Or 41 (1989). 

The f i r s t s t e p i n d e t e r m i n i n g whether c l a i m a n t i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d r e q u i r e s an e v a l u a t i o n o f h i s p h y s i c a l c o n d i t i o n . 

C l a i m a n t contends t h a t t h e f a c t t h a t Dr. W o o l p e r t , h i s f o r m e r t r e a t i n g 
d o c t o r , never r e l e a s e d him t o work i s p e r s u a s i v e e v i d e n c e t h a t he i s un a b l e t o 
work based on p h y s i c a l f a c t o r s a l o n e . The most r e c e n t o p i n i o n by W o o l p e r t i s 
d a t e d F e b r u a r y 1984. (Ex. 100). Moreover, inasmuch as W o o l p e r t ' s p r e d i c t i o n s 
r e g a r d i n g c l a i m a n t ' s a b i l i t y t o work a re a p p a r e n t l y based on nonmedical f a c t o r s 
( p a r t i c u l a r l y c l a i m a n t ' s background s k i l l s and a b i l i t i e s ) as w e l l as p h y s i c a l 
f a c t o r s , h i s o p i n i o n does n o t s u p p o r t c l a i m a n t ' s c o n t e n t i o n . (See Exs. 85 & 
100) . 

We n e x t t u r n t o t h e nonmedical f a c t o r s . C l a i m a n t i s 58 y e a r s o f age, has 
co m p l e t e d t h e e l e v e n t h grade and o b t a i n e d a GED. H i s o c c u p a t i o n a l e x p e r i e n c e 
c o n s i s t s o f u n s k i l l e d l a b o r , m o s t l y m i l l w o r k . As a r e s u l t o f h i s compensable 
i n j u r y , he can no l o n g e r p e r f o r m such work. Claimant has e n r o l l e d i n 3 
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v o c a t i o n a l r e h a b i l i t a t i o n programs s i n c e 1979. None o f h i s t r a i n i n g l e d t o j o b 
p l a c ement. Most r e c e n t l y , c l a i m a n t e n r o l l e d i n a community c o l l e g e e l e c t r o 
m e c h a n i c a l program. However, h i s v o c a t i o n a l a s s i s t a n c e f i l e was c l o s e d i n 
J a n uary 1989 due t o i n a d e q u a t e p a r t i c i p a t i o n . I n h i s c l o s i n g r e p o r t , Steven 
C a r d i n a l , v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r , o p i n e d t h a t c l a i m a n t ' s r e h a b i l i 
t a t i o n e f f o r t s had been u n s u c c e s s f u l because no l a b o r market had been f o u n d f o r 
c l a i m a n t ' s knowledge, s k i l l s and a b i l i t i e s . (Ex. 159-1). However, C a r d i n a l 
a l s o o p i n e d t h a t c l a i m a n t " i s s u b s t a n t i a l l y more m o t i v a t e d t o r e t u r n t o a perma
nent r e l a t i o n s h i p w i t h t h e Workers' Compensation system t h a n he i s t o make any 
e f f o r t t o d e v e l o p new b o d i e s o f knowledge and/or s k i l l s w h i c h he c o u l d use i n a 
p o t e n t i a l l y s a t i s f y i n g and r e w a r d i n g v o c a t i o n a l s e t t i n g . " (Ex. 1 59-5). 

C l a i m a n t argues t h a t h i s l a c k o f m o t i v a t i o n i s e s s e n t i a l l y a compensable 
consequence o f h i s i n d u s t r i a l i n j u r y . He reasons t h a t i n a p p r o p r i a t e v o c a t i o n a l 
programs caused him t o be d i s c o u r a g e d about h i s v o c a t i o n a l f u t u r e and t h a t h i s 
d i m i n i s h e d m o t i v a t i o n i s , t h e r e f o r e , due t o h i s compensable i n j u r y . We a r e n o t 
so persuaded. 

Inasmuch as c l a i m a n t ' s demonstrated i n t e r e s t i n r e t u r n i n g t o work was 
m a r g i n a l , a t b e s t , b e f o r e h i s f i r s t v o c a t i o n a l t r a i n i n g d i s a p p o i n t m e n t , we a r e 
n o t persuaded t h a t h i s c u r r e n t l a c k o f m o t i v a t i o n i s due t o d i s c o u r a g e m e n t w i t h 
i n a p p r o p r i a t e v o c a t i o n a l programs. A l t h o u g h c l a i m a n t o c c a s i o n a l l y v e r b a l i z e d 
i n t e r e s t i n h i s t r a i n i n g programs, h i s a c t i o n s g e n e r a l l y b e l i e d h i s words. Re
f u s a l t o a c c e p t v o c a t i o n a l r e h a b i l i t a t i o n i s s t r o n g e v i d e n c e o f l a c k o f m o t i v a 
t i o n t o r e e n t e r t h e work f o r c e . M a r v i n v. SAIF, 67 Or App 40, 43 ( 1 9 8 4 ) . 

We r e i t e r a t e t h a t c l a i m a n t must e s t a b l i s h h i s w i l l i n g n e s s t o work, even i f 
i t w o u l d be f u t i l e f o r him t o l o o k f o r work. SAIF v. O r r , 101 Or App 612 
( 1 9 9 0 ) ; SAIF v. Stephen, supra. I n t h e i n s t a n t case, c l a i m a n t ' s v o c a t i o n a l 
t r a i n i n g p a r t i c i p a t i o n has n o t been adequate and h i s e xpressed i n t e r e s t i n 
t r a i n i n g and w o r k i n g i s n o t s u p p o r t e d by h i s a c t i o n s . T h e r e f o r e , we c o n c l u d e 
t h a t c l a i m a n t has n o t p roven t h a t he i s w i l l i n g t o work o r w o u ld be, b u t f o r h i s 
compensable c o n d i t i o n s . Consequently, c l a i m a n t i s n o t e n t i t l e d t o PTD b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 12, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARIE M. LIBBETT, Claimant 

WCB Case No. 90-01127 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r w h i c h : 
(1) s e t a s i d e t h e employer's d e n i a l o f an a g g r a v a t i o n c l a i m ; and (2) assessed a 
p e n a l t y and a t t o r n e y f e e f o r an unreasonable - d e n i a l . On r e v i e w , t h e i s s u e s a r e 
p r o p r i e t y o f t h e d e n i a l and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 
P r o p r i e t y o f D e n i a l 

The R eferee fo u n d t h e employer's d e n i a l improper under t h e h o l d i n g s i n 
R o l l e r v. Weyerhaeuser, 68 Or App 743 (1984) and S a f s t r o m v. R i e d e l I n t e r n a 
t i o n a l , I n c . , 65 Or App 728 (1983). We d i s a g r e e . 

The c o u r t i n R o l l e r and Sa f s t r o m h e l d t h a t p a r t i a l d e n i a l s w h i c h have t h e 
e f f e c t o f d e n y i n g f u t u r e r e s p o n s i b i l i t y and, i n e f f e c t , c l o s i n g t h e c l a i m w i t h 
o u t f o l l o w i n g s t a t u t o r y p rocedures a r e improper. Here, t h e d e n i a l was n o t a 
p a r t i a l d e n i a l b u t , r a t h e r , a d e n i a l o f an a g g r a v a t i o n o f c l a i m a n t ' s compensable 
i n j u r y . The d e n i a l d i d n o t p u r p o r t t o deny f u t u r e l i a b i l i t y b u t d e n i e d c l a i m 
a n t ' s r i g h t t o r e o p e n i n g o f h i s c l a i m f o r a d d i t i o n a l b e n e f i t s under ORS 656.273. 
F i n a l l y , t h e d e n i a l d i d n o t a f f e c t c l a i m c l o s u r e b u t d e n i e d r e o p e n i n g under ORS 
656.273 o r d e n i e d k e e p i n g t h e c l a i m open under ORS 656.273 when c l o s u r e would 
o t h e r w i s e be a u t h o r i z e d by ORS 656.268(5). Because we f i n d no re a s o n t h a t t h e 
employer's d e n i a l was improper, we proceed t o address t h e m e r i t s o f t h e aggrava
t i o n c l a i m . 

A g g r a v a t i o n 

The R eferee i n i t i a l l y found t h a t c l a i m a n t had s u f f e r e d a compensable 
a g g r a v a t i o n . We agree. 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e a worsened 
c o n d i t i o n , m a t e r i a l l y r e l a t e d t o t h e compensable i n j u r y , s i n c e t h e l a s t award o r 
arrangement o f compensation, ORS 656.273(1); P e r r y v. SAIF, 307 Or 654 (1 9 8 9 ) . 
I n t h i s case, t h e l a s t award o r arrangement o f compensation was t h e O p i n i o n and 
Order d a t e d May 3, 1988. For ev e r y a g g r a v a t i o n o f an uns c h e d u l e d c o n d i t i o n , 
c l a i m a n t must show t h a t t h e worsened c o n d i t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g 
c a p a c i t y . Smith v. SAIF, 302 Or 396 (1986). 

I n l a t e September and e a r l y October 1989, c l a i m a n t began h a v i n g i n c r e a s e d 
p a i n i n h e r back and l e g s . At t h a t t i m e she was p a r t i c i p a t i n g i n an a u t h o r i z e d 
t r a i n i n g program (ATP). On October 5, 1989, c l a i m a n t e x p e r i e n c e d s e v e r e p a i n i n 
her back and r i g h t l e g . Dr. Jones, her t r e a t i n g p h y s i c i a n , n o t e d a v e r y marked
l y p o s i t i v e r i g h t s t r a i g h t l e g r a i s e f o r r a d i a t i o n o f p a i n down h e r l e g and h i s 
immediate i m p r e s s i o n was r e r u p t u r e o f her L5-S1 d i s c o r perhaps a r u p t u r e o f L4-
5. (Ex. 4 1 ) . C l a i m a n t was i m m e d i a t e l y t a k e n o f f her ATP, w h i c h was subsequent
l y t e r m i n a t e d f o r m e d i c a l reasons. 

The u n c o n t r o v e r t e d e v i d e n c e shows, and we co n c l u d e , t h a t c l a i m a n t had ex
p e r i e n c e d a symptomatic e x a c e r b a t i o n o f her compensable back c o n d i t i o n i n 
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October 1989. F u r t h e r , a t her l a s t arrangement o f compensation, c l a i m a n t was 
ca p a b l e o f l i g h t work. (Ex. 2 9 ) . F o l l o w i n g t h e October 5, 1989 symptomatic 
e x a c e r b a t i o n , Drs. Counts and Casey r e l e a s e d c l a i m a n t from her a u t h o r i z e d 
t r a i n i n g program (ATP). A t t h e t i m e o f h e a r i n g , she was no t a b l e t o r e t u r n t o 
t r a i n i n g o r t o work. We r e l y on Dr. Casey's o p i n i o n and, t h e r e f o r e , c o n c l u d e 
t h a t as a r e s u l t o f her symptomatic e x a c e r b a t i o n , c l a i m a n t s u s t a i n e d d i m i n i s h e d 
e a r n i n g c a p a c i t y . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d a 
compensable a g g r a v a t i o n . 

P e n a l t y and A t t o r n e y Fee 

The Board adopts t h e Referee's c o n c l u s i o n s and r e a s o n i n g w i t h r e g a r d t o 
t h i s i s s u e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e i s $800, t o be p a i d by t h e em
p l o y e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . C l a i m a n t i s n o t 
e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g a g a i n s t t h e p e n a l t y and a t t o r n e y f e e 
i s s u e s . Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or 
App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 30, 1990, i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an as
sessed a t t o r n e y f e e o f $800, payable by t h e s e l f - i n s u r e d employer. 

November 25, 1991 C i t e as 43 Van N a t t a 2574 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES S. KARAM, Claimant 

Own M o t i o n No. 89-0421M 
OWN MOTION ORDER REVIEWING CARRIER CLOSURE ON RECONSIDERATION 

Suzanne R i t t e r , C laimant A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our October 9, 1991 Own M o t i o n Order 
R e v i e w i n g C a r r i e r C l o s u r e i n t h e above-captioned case. Under Board r u l e s , a 
m o t i o n f o r r e c o n s i d e r a t i o n s h a l l be d e n i e d i f n o t s u b m i t t e d t o t h e Board i n a 
t i m e l y manner. See OAR 438-12-065(2). I n o r d e r t o be t i m e l y , t h e m o t i o n f o r 
r e c o n s i d e r a t i o n must be s u b m i t t e d w i t h i n 30 days o f t h e d a t e o f m a i l i n g o f t h e 
Board's o r d e r u n l e s s t h e p a r t y r e q u e s t i n g r e c o n s i d e r a t i o n e s t a b l i s h e s t o t h e 
Board's s a t i s f a c t i o n t h a t t h e r e was good cause f o r t h e f a i l u r e t o f i l e t h e 
r e q u e s t w i t h i n 30 days o f t h e m a i l i n g d a t e . I d . 

Cl a i m a n t contends t h a t he r e q u e s t e d r e c o n s i d e r a t i o n on November 6, 1991. 
However, t h e f i r s t i n d i c a t i o n t h a t a r e q u e s t f o r r e c o n s i d e r a t i o n had been f i l e d 
was c o n t a i n e d i n a November 12, 1991 l e t t e r r e c e i v e d by t h e A p p e l l a t e U n i t o f 
t h e Workers' Compensation D i v i s i o n on November 15, 1991. T h i s r e q u e s t had been 
mi s a d d r e s s e d t o them. The A p p e l l a t e U n i t f o r w a r d e d t h e l e t t e r t o us on November 
18, 1991. Here, we do no t deem a misaddressed l e t t e r r e f e r r i n g t o an e a r l i e r 
r e q u e s t f o r r e c o n s i d e r a t i o n , w i t h o u t more, t o be good cause f o r f a i l u r e t o f i l e 
w i t h i n 30 days. Inasmuch as c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n was r e c e i v e d 
u n t i m e l y , we deny h i s r e q u e s t f o r r e c o n s i d e r a t i o n . 
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We n o t e p a r e n t h e t i c a l l y t h a t t h e a d d i t i o n a l m e d i c a l e v i d e n c e p r o v i d e d by 
c l a i m a n t was d a t e d September 23, 1991 and was t h u s a v a i l a b l e w i t h due d i l i g e n c e 
w i t h i n t h e t i m e a l l o t t e d f o r t h e p r o v i s i o n o f eviden c e p r i o r t o our October 9, 
1991 o r d e r . See OAR 438-12-060(3). Thus, t h e a d d i t i o n a l e v i d e n c e would n o t 
have been c o n s i d e r e d had we g r a n t e d r e c o n s i d e r a t i o n . OAR 438-12-065(3). 

I T I S SO ORDERED. 

November 25, 1991 C i t e as 43 Van N a t t a 2575 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD E. LYON, Claimant 
WCB Case No. Cl-00262 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Guy B. Greco, Cl a i m a n t A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

On November 8, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u 
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make such d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" [CDA] as 
a w r i t t e n agreement i n which a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794 e x c e p t f o r m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436-60-
0 0 5 ( 9 ) ; see a l s o OAR 438-09-001(1). 

Here, t h e CDA r e c i t e s t h a t c l a i m a n t agrees t o r e l e a s e h i s r i g h t s and t h e 
i n s u r e r ' s o b l i g a t i o n s as t h e y r e l a t e t o c l a i m a n t ' s a c c e p t e d neck and lumbar 
s t r a i n s . The proposed d i s p o s i t i o n agreement t h e n p r o v i d e s t h a t "By and t h r o u g h 
t h i s document," c l a i m a n t r e q u e s t s a h e a r i n g ( a l t h o u g h we a r e u n a b l e t o a s c e r t a i n 
what a c t i o n o f t h e i n s u r e r c l a i m a n t i s c h a l l e n g i n g ) . Moreover, t h e p a r t i e s have 
i n s e r t e d language i n t o t h e Board's Order c l a u s e so t h a t i t now a l s o d e c l a r e s : 
" I t i s f u r t h e r o r d e r e d t h a t t h e Request f o r H e a r i n g f i l e d h e r e i n by c l a i m a n t i s 
hereby d i s m i s s e d w i t h p r e j u d i c e . . . . " 

The f u n c t i o n o f a c l a i m d i s p o s i t i o n agreement i s t o d i s p o s e o f ac c e p t e d 
c l a i m s , w i t h t h e e x c e p t i o n o f m e d i c a l s e r v i c e s , as t h o s e c l a i m s e x i s t a t t h e 
t i m e t h e Board r e c e i v e s t h e CDA. See ORS 656.236(1). I t i s n o t w i t h i n t h e 
p r o v i n c e o f a c l a i m d i s p o s i t i o n agreement t o ac c o m p l i s h c l a i m p r o c e s s i n g f u n c 
t i o n s under ORS 656.268 t h r o u g h ORS 656.283. See, e.g. Randi E. M o r r i s , 43 Van 
N a t t a 2265 ( 1 9 9 1 ) ; F r e d e r i c k M. P e t e r s o n , 43 Van N a t t a 1067 ( 1 9 9 1 ) . Inasmuch as 
c l a i m a n t seeks t o f i l e a r e q u e s t f o r h e a r i n g w i t h i n t h e c l a i m d i s p o s i t i o n agree
ment, i t i m p e r m i s s i b l y exceeds t h e bounds o f OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( b ) . T h e r e f o r e , 
we f i n d t h a t i t i s "unreasonable as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; see 
L o u i s R. Anava, 42 Van N a t t a 1843, 1844 (19 9 0 ) . 

Moreover, t h e agreement was not accompanied by a summary sheet and t h e c o r 
r e s p o n d i n g d a t a r e g a r d i n g c l a i m a n t ' s case as r e q u i r e d p u r s u a n t t o OAR 436-60-
1 4 5 ( 3 ) . As t h i s agreement was s u b m i t t e d t o t h e Board on o r a f t e r June 1, 1991, 
t h i s i n f o r m a t i o n must be i n t h e summary form and f o r m a t p r e s c r i b e d by t h e 
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D i r e c t o r i n B u l l e t i n 217 (Revised) (WCD Admin. Order 3-1991), w h i c h i s s u e d March 
16, 1991. 

F i n a l l y , OAR 436- 6 0 - 1 4 5 ( 4 ) ( g ) r e q u i r e s t h a t c l a i m a n t be p r o v i d e d w i t h a 
s p e c i f i e d n o t i c e i n p r o m i n e n t o r b o l d - f a c e t y p e , and t h a t t h e s p e c i f i e d n o t i c e 
be c o n t a i n e d i n t h e proposed agreement as opposed t o mer e l y r e c i t i n g t h a t 
c l a i m a n t "has been p r o v i d e d " such n o t i c e . 

Here, a l t h o u g h t h e agreement p u r p o r t s t o i n c o r p o r a t e by r e f e r e n c e t h e r e 
q u i r e d n o t i c e , a copy o f t h a t n o t i c e was not f o r w a r d e d w i t h t h e p r o p o s e d a g r e e 
ment. Thus, t h e r e i s no eviden c e t h a t c l a i m a n t was p r o v i d e d w i t h t h e n o t i c e 
p r e s c r i b e d by OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) . 

C o n s e q u e n t l y , f o r a l l o f t h e above-noted reasons, we d e c l i n e t o approve t h e 
agreement and r e t u r n i t t o t h e p a r t i e s . See ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t was 
s t a y e d by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . See OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) 
and ( 6 ) ( e ) . 

F o l l o w i n g o ur s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

I T IS SO ORDERED. 

November 25, 1991 C i t e as 43 Van N a t t a 2576 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JEFFREY L. STRUCK, Claimant 

WCB Case Nos. 90-14592 & 90-16092 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Mongrain's o r d e r w h i c h : (1) s e t a s i d e t h e i n s u r e r ' s d e n i a l i n s o f a r as i t d e n i e d 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r h i s c u r r e n t low back c o n d i t i o n ; and (2) 
awarded a $2,200 a t t o r n e y f e e . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and 
a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s March 1987 compensable low back i n 
j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t low back c o n d i t i o n . We d i s a g r e e . 

C l a i m a n t r e c e i v e d t r e a t m e n t f o r h i s March 1987 compensable low back s t r a i n 
u n t i l December 1987. He was e v e n t u a l l y awarded 7-1/2 p e r c e n t u n s c h e d u l e d perma
nent d i s a b i l i t y f o r h i s March 1987 i n j u r y p u r s u a n t t o a June 1988 s t i p u l a t i o n . 
A l t h o u g h c l a i m a n t e x p e r i e n c e d o c c a s i o n a l c o m p l a i n t s and f l a r e u p s , he d i d n o t 
seek f u r t h e r m e d i c a l t r e a t m e n t from December 1987 u n t i l F e b r u a r y 20, 1990. 
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D u r i n g t h a t i n t e r v a l , he worked a p p r o x i m a t e l y 13 months and 21 months f o r two 
o t h e r e m p l o y e r s . 

The day a f t e r c l a i m a n t l e f t t h e employ o f h i s most r e c e n t employer, he 
f i l e d a "new i n j u r y " c l a i m . H i s i n j u r y was d e s c r i b e d i n t h e f o l l o w i n g manner: 
" s t o c k i n g s h e l v e s and suddenly g o t sharp p a i n i n [ h i s ] l o w e r back." (Ex. 1 2 ) . 
That same day, c l a i m a n t sought emergency room t r e a t m e n t . The c h a r t n o t e s o f 
t h a t e x a m i n a t i o n r e v e a l t h a t c l a i m a n t complained o f a g r a d u a l o n s e t o v e r t h e 
l a s t week o f low back p a i n w i t h c o n s t a n t a c h i n g . (Ex. 1 1 ) . C l a i m a n t a l s o was 
e x p e r i e n c i n g r i g h t h i p a c h i n g w i t h h i s r i g h t l e g " f a l l i n g a s l e e p . " 

C l a i m a n t began t r e a t i n g w i t h Dr. S t r e i t z , o r t h o p e d i s t , i n March 1990. 
Based on a h i s t o r y o f low back p a i n s i n c e March 1987 and a sudden o n s e t o f p a i n 
w h i l e s h e l f l o a d i n g f o r c l a i m a n t ' s most r e c e n t employer, S t r e i t z d i a g n o s e d 
c h r o n i c and r e c u r r e n t l u m b o s a c r a l s t r a i n . S t r e i t z d i d n o t r e l a t e c l a i m a n t ' s 
c o m p l a i n t s t o h i s employment i n g e n e r a l o r t o any employer i n p a r t i c u l a r . 

On March 29, 1990, c l a i m a n t began t r e a t i n g w i t h Dr. P e t e r s o n , o r t h o p e d i s t . 
P e t e r s o n , who had p r e v i o u s l y t r e a t e d c l a i m a n t f o l l o w i n g h i s 1987 i n j u r y , d i a g 
nosed " r e c u r r e n t s p r a i n o f t h e lower back." Other t h a n r e c i t i n g c l a i m a n t ' s 
s t a t e m e n t o f t h e cause o f h i s c o m p l a i n t s ( " a g g r a v a t i o n o f p r e v i o u s i n j u r y work-
e r e d [ s i c ] f r e i g h t and c h e c k i n g back s t a r t e d h u r t i n g . " ) , Dr. P e t e r s o n d i d n o t 
o f f e r an o p i n i o n c o n c e r n i n g t h e r e l a t i o n s h i p between c l a i m a n t ' s c u r r e n t com
p l a i n t s and h i s March 1987 i n j u r y . F u r t h e r m o r e , t h e r e i s no i n d i c a t i o n t h a t 
P e t e r s o n was aware o f t h e d e s c r i p t i o n i n c l a i m a n t ' s "new i n j u r y " c l a i m o f Febru
a r y 14, 1990 o f sudden onset o f sharp p a i n w h i l e w o r k i n g f o r h i s r e c e n t employ
e r . 

I n J u l y 1990, Dr. P e t e r s o n r e f e r r e d c l a i m a n t t o Dr. Maukonen, n e u r o l o g i s t . 
(Ex. 2 5 ) . Maukonen r e p o r t e d a h i s t o r y i n w h i c h c l a i m a n t had e x p e r i e n c e d no f u r 
t h e r back p r o b l e m f r o m December 1987 u n t i l h i s sudden o n s e t o f p a i n i n February 
1990 w h i l e w o r k i n g f o r h i s r e c e n t employer. Based on t h a t h i s t o r y and t h e exam
i n a t i o n , Maukonen diagnosed c h r o n i c lumbar s t r a i n and a t t r i b u t e d c l a i m a n t ' s c u r 
r e n t back c o m p l a i n t s t o t h e February 1990 i n c i d e n t w i t h t h e r e c e n t employer. 
(Ex. 2 5 - 4 ) . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c u r r e n t low back c o n d i t i o n , c l a i m a n t 
must p r o v e t h a t h i s March 1987 compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s low back d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . Hutcheson v. 
Weyerhaeuser, 288 Or 5 1 , 56 ( 1 9 7 9 ) . C o n s i d e r i n g t h e l e n g t h o f t i m e between 
c l a i m a n t ' s 1987 i n j u r y and h i s c u r r e n t c o m p l a i n t s , as w e l l as h i s i n t e r v e n i n g 
p e r i o d s o f employment w i t h o t h e r employers and t h e r e f e r e n c e t o a F e b r u a r y 1990 
work i n c i d e n t w i t h a more r e c e n t employer, we c o n c l u d e t h a t t h e c a u s a t i o n i s s u e 
i s a complex m e d i c a l q u e s t i o n . Thus, t h e r e s o l u t i o n o f t h i s i s s u e r e q u i r e s ex
p e r t m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 424 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

Here, t h e m e d i c a l e v i d e n c e does not s a t i s f y c l a i m a n t ' s burden o f e s t a b l i s h 
i n g t h e c o m p e n s a b i l i t y o f h i s m e d i c a l s e r v i c e s c l a i m . To b e g i n , n e i t h e r Dr. 
S t r e i t z nor Dr. P e t e r s o n e x p r e s s l y r e l a t e d c l a i m a n t ' s c u r r e n t low back com
p l a i n t s t o h i s March 1987 compensable i n j u r y . Each p h y s i c i a n d i a g n o s e d r e c u r 
r e n t low back s t r a i n . Such r e f e r e n c e s c o u l d suggest a c a u s a l r e l a t i o n s h i p be
tween c l a i m a n t ' s p r e s e n t d i s a b i l i t y and h i s compensable i n j u r y . F u r t h e r m o r e , we 
r e c o g n i z e t h a t "magic words" are n o t n e c e s s a r i l y r e q u i r e d t o e s t a b l i s h t h e r e q 
u i s i t e c a u s a l r e l a t i o n s h i p . McClendon v. Nabisco Brands, 77 Or App 412 ( 1 9 8 6 ) . 
N e v e r t h e l e s s , i n l i g h t o f t h e r e f e r e n c e i n c l a i m a n t ' s "new i n j u r y " c l a i m t o a 
sudden o n s e t o f low back p a i n w h i l e w o r k i n g f o r h i s most r e c e n t employer, we 
c o n s i d e r t h e o p i n i o n s o f f e r e d by Drs. S t r e i t z and P e t e r s o n t o be u n p e r s u a s i v e on 
t h e c r i t i c a l i s s u e o f c a u s a t i o n because each o f t h e p h y s i c i a n s f a i l s t o d i s c u s s 
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t h e i m p a c t t h a t c l a i m a n t ' s February 1990 work i n c i d e n t had upon h i s c u r r e n t con
d i t i o n . 

Dr. Maukonen i s t h e o n l y p h y s i c i a n who e x p r e s s l y addressed t h e c a u s a t i o n 
q u e s t i o n . S p e c i f i c a l l y , Maukonen concluded t h a t c l a i m a n t had s u f f e r e d a 
" c h r o n i c lumbar s t r a i n 2/14/90 w h i l e w o r k i n g a t [ c l a i m a n t ' s r e c e n t e m p l o y e r ] . " 
Thus, Dr. Maukonen does n o t a t t r i b u t e c l a i m a n t ' s c u r r e n t low back d i s a b i l i t y o r 
need f o r m e d i c a l t r e a t m e n t t o c l a i m a n t ' s March 1987 compensable i n j u r y . 

I n c o n c l u s i o n , we a r e n o t persuaded t h a t c l a i m a n t ' s March 1987 compensable 
i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s c u r r e n t d i s a b i l i t y o r need f o r 
m e d i c a l t r e a t m e n t f o r h i s low back. Consequently, we con c l u d e t h a t c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m i s n o t compensable. I n l i g h t o f our d e c i s i o n , t h e a t t o r 
ney f e e i s s u e has become moot. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 31, 1990, as r e c o n s i d e r e d F e b r u a r y 2 1 , 
1991, i s r e v e r s e d i n p a r t . The s e l f - i n s u r e d employer's d e n i a l i s r e i n s t a t e d and 
u p h e l d . The Refere e ' s a t t o r n e y f e e award i s a l s o r e v e r s e d . The rem a i n d e r o f 
t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

November 26, 1991 C i t e as 43 Van N a t t a 2578 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ELIZABETH A. BONAR-HANSON, Claimant 
WCB Case Nos. 90-11630 & 90-10935 

ORDER ON REVIEW 
G a t t i , G a t t i , e t a l . , C l aimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by t h e Board Members M o l l e r , Westerband, K i n s l e y , N e i d i g , and 
Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Tenenbaum's o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t s h o u l d e r 
i n j u r y t o t h e e x t e n t i t d e n i e d m e d i c a l t r e a t m e n t . C l a i m a n t c r o s s - r e q u e s t s r e 
v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r which u p h e l d t h e i n s u r e r ' s a g grava
t i o n d e n i a l t o t h e e x t e n t i t d e n i e d d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s 
a r e a g g r a v a t i o n and m e d i c a l s e r v i c e s . We r e v e r s e t h a t p o r t i o n o f t h e Re f e r e e ' s 
o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s d e n i a l i n s o f a r as i t d e n i e d m e d i c a l t r e a t 
ment . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e Referee's o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n A p r i l 1990, Dr. B e r k e l e y r e p o r t e d t h a t c l a i m a n t had t e n d e r n e s s and de
cre a s e d range o f m o t i o n i n her r i g h t s h o u l d e r . He f u r t h e r r e p o r t e d t h a t a 
" c l i c k " d e v e l o p e d when c l a i m a n t ' s s h o u l d e r was e l e v a t e d . 

FINDINGS OF ULTIMATE FACT 

The F e b r u a r y 1990 i n c i d e n t a t c l a i m a n t ' s home was t h e m a jor c o n t r i b u t i n g 
cause o f c l a i m a n t ' s worsened r i g h t s h o u l d e r c o n d i t i o n . 
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The R e f e r e e c o n c l u d e d t h a t t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s wors
ened c o n d i t i o n was an i n j u r y n o t o c c u r r i n g w i t h i n t h e c o urse and scope o f em
ployment and, t h e r e f o r e , u p h e l d t h e i n s u r e r ' s d e n i a l i n s o f a r as i t d e n i e d d i s 
a b i l i t y b e n e f i t s . However, t h e Referee found t h a t c l a i m a n t remained e n t i t l e d t o 
m e d i c a l b e n e f i t s on t h e b a s i s t h a t t h e compensable i n j u r y was a m a t e r i a l con
t r i b u t i n g cause o f c l a i m a n t ' s worsened c o n d i t i o n . We agree t h a t t h e Februa r y 
1990 i n c i d e n t was t h e major cause o f c l a i m a n t ' s worsened c o n d i t i o n . We d i s a g r e e 
t h a t c l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s f o r t h e worsened c o n d i t i o n . 

The s o l e i s s u e i n t h i s case i s whether c l a i m a n t has e s t a b l i s h e d a compens
a b l e a g g r a v a t i o n . Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a 
h e a r i n g was convened a f t e r J u l y 1, 1990, her c l a i m i s p r o p e r l y a n a l y z e d under 
t h e 1990 r e v i s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a wors
ened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement o f 
compensation. ORS 656.273(1). To prove a worsened c o n d i t i o n , c l a i m a n t must 
show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i m i n 
i s h e d e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 
Van N a t t a 2272 ( 1 9 8 9 ) , r e v ' d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 
( 1 9 9 1 ) . F u r t h e r , t h e worsened c o n d i t i o n must be e s t a b l i s h e d by m e d i c a l evidence 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

Dr. S w i t l y k o p i n e d t h a t c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n had symptomati-
c a l l y worsened f o l l o w i n g t h e February 1990 i n c i d e n t . T h i s symptomatic w o r s e n i n g 
i s s u p p o r t e d by Dr. B e r k e l e y ' s o b j e c t i v e f i n d i n g s o f t e n d e r n e s s , decreased range 
o f m o t i o n and ah a u d i b l e c l i c k when c l a i m a n t ' s s h o u l d e r was e l e v a t e d . F i n a l l y , 
c l a i m a n t was u n a b l e t o work f o l l o w i n g t h e February 1990 i n c i d e n t . A c c o r d i n g l y , 
we f i n d t h a t c l a i m a n t s u s t a i n e d a symptomatic w o r s e n i n g o f her r i g h t s h o u l d e r 
c o n d i t i o n t h a t i s s u p p o r t e d by o b j e c t i v e f i n d i n g s and r e s u l t e d i n d i m i n i s h e d 
e a r n i n g c a p a c i t y . Consequently, c l a i m a n t has e s t a b l i s h e d a worsened c o n d i t i o n . 

Inasmuch as t h e Februa r y 1990 i n c i d e n t , which d i d n o t o c c u r i n t h e course 
and scope o f her employment, c o n t r i b u t e d t o her worsened c o n d i t i o n , she must 
a l s o p r o v e l e g a l c a u s a t i o n . 

G e n e r a l l y , a compensable worsening i s e s t a b l i s h e d by p r o o f t h a t t h e com
p e n s a b l e i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . See 
Ro b e r t E. Leatherman, 43 Van N a t t a 1677 (1 9 9 1 ) . However, i f t h e r e i s an o f f -
work i n j u r y w h i c h i s t h e major c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n , t h e 
w o r s e n i n g i s n o t compensable. ORS 656.273(1). 

The o n l y o p i n i o n r e g a r d i n g c a u s a t i o n o f c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n 
comes f r o m Dr. S w i t l y k , who began t r e a t i n g c l a i m a n t i n June 1990. Dr. S w i t l y k 
s t a t e d t h a t : 

" [ t ] h e major f a c t o r i n [ c l a i m a n t ' s ] ongoing c o n d i t i o n i s s t i l l her 
o r i g i n a l i n j u r y i n 1987. Her a g g r a v a t i o n o f January [ s i c ] 1990 changed her 
s t a t u s b u t I t h i n k t h e major p r o p o r t i o n a l cause o f her c o n d i t i o n i s her o r i g i n a l 
i n j u r y and on g o i n g symptoms b e f o r e t h e a g g r a v a t i o n . T h i s i s based p r i m a r i l y on 
t h e h i s t o r y t h a t she has always had p a i n w i t h a c t i v i t i e s b e f o r e t h e most r e c e n t 
a g g r a v a t i o n and t h a t her o l d p r i o r symptoms have j u s t been made worse by t h i s 
a g g r a v a t i o n . " (Emphasis s u p p l i e d ) . 

Thus, a l t h o u g h Dr. S w i t l y k o p i n e s t h a t t h e major cause o f c l a i m a n t ' s "ongo
i n g " r i g h t s h o u l d e r c o n d i t i o n i s t h e i n d u s t r i a l i n j u r y , he a l s o o p i n e d t h a t t h e 
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F e b r u a r y 1990 a g g r a v a t i o n changed her s t a t u s . F u r t h e r m o r e , Dr. S w i t l y k d e s c r i b 
ed t h e F e b r u a r y 1990 i n c i d e n t as a w o r s e n i n g o f c l a i m a n t ' s p r i o r symptoms. We 
i n t e r p r e t Dr. S w i t l y k ' s o p i n i o n t o mean t h a t , a t t h e t i m e he examined c l a i m a n t 
i n June 1990, t h e i n d u s t r i a l i n j u r y was t h e major cause o f her r i g h t s h o u l d e r 
c o n d i t i o n . However, we a l s o i n t e r p r e t h i s o p i n i o n t o mean t h a t t h e m a j o r cause 
o f c l a i m a n t ' s symptomatic w o r s e n i n g i n February 1990 was t h e at-home i n c i d e n t . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e F e b r u a r y 1990 i n c i d e n t was 
t h e m a j o r c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . A c c o r d i n g l y , c l a i m a n t ' s 
worsened r i g h t s h o u l d e r c o n d i t i o n i s n o t compensable. 

A l t h o u g h t h e R e feree found t h a t t h e February 1990 i n c i d e n t was t h e m a j o r 
c o n t r i b u t i n g cause o f c l a i m a n t ' s worsened r i g h t s h o u l d e r c o n d i t i o n , she con
c l u d e d t h a t c l a i m a n t remained e n t i t l e d t o m e d i c a l s e r v i c e s f o r t h e worsened con
d i t i o n . We d i s a g r e e . 

As amended, ORS 656.273(1) p r o v i d e s : 

" A f t e r t h e l a s t award o r arrangement o f compensation, an i n 
j u r e d w o r k e r i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g medi
c a l s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t i n g f r o m t h e o r i g i n a l 
i n j u r y . A worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y i s 
e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . 
However, i f t h e m a j o r c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n 
i s an i n j u r y n o t o c c u r r i n g w i t h i n t h e course and scope o f employ
ment, t h e w o r s e n i n g i s n o t compensable." 

We i n t e r p r e t t h i s p r o v i s i o n t o mean t h a t i f an i n j u r y , n o t o c c u r r i n g i n t h e 
c o u r s e and scope o f employment, i s t h e major c o n t r i b u t i n g cause o f a worsened 
c o n d i t i o n , t h e n c l a i m a n t i s n o t e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g 
m e d i c a l s e r v i c e s , f o r t h e worsened c o n d i t i o n . ORS 656.2 73(1) makes no d i s t i n c 
t i o n between m e d i c a l s e r v i c e s and o t h e r forms o f compensation. R a t h e r , i t 
s p e c i f i c a l l y i n c l u d e s m e d i c a l s e r v i c e s as a d d i t i o n a l compensation c l a i m a n t may 
be e n t i t l e d t o i f she e s t a b l i s h e s a compensable a g g r a v a t i o n . Inasmuch as we 
have c o n c l u d e d t h a t t h e February 1990 i n c i d e n t was t h e major c o n t r i b u t i n g cause 
o f c l a i m a n t ' s worsened r i g h t s h o u l d e r c o n d i t i o n , i t f o l l o w s t h a t she i s n o t en
t i t l e d t o m e d i c a l s e r v i c e s f o r t h e worsened c o n d i t i o n . 

I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o make c l e a r t h a t i n f i n d i n g c l a i m 
a n t ' s worsened r i g h t s h o u l d e r c o n d i t i o n n o t compensable, we a r e o n l y a d d r e s s i n g 
t h e symptomatic w o r s e n i n g f o l l o w i n g t h e February 1990 i n c i d e n t . S hould t h e 
symptomatic w o r s e n i n g r e s o l v e , her u n d e r l y i n g r i g h t s h o u l d e r c o n d i t i o n w o u l d r e 
main compensable p r o v i d e d t h a t t h e i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f t h e c o n d i t i o n . We a l s o n o t e t h a t c l a i m a n t may be e n t i t l e d t o c o n t i n u 
i n g m e d i c a l s e r v i c e s p r o v i d e d t h a t such s e r v i c e s a r e r e l a t e d t o t h e compensable 
c o n d i t i o n r a t h e r t h a n t h e noncompensable worsened c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 26, 1990 i s r e v e r s e d i n p a r t and a f f i r m 
ed i n p a r t . T h a t p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s 
a g g r a v a t i o n d e n i a l t o t h e e x t e n t i t p e r t a i n e d t o m e d i c a l s e r v i c e s i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d i n i t s e n t i r e t y . The R e f e r e e ' s 
award o f a $1,700 assessed a t t o r n e y f e e i s r e v e r s e d . The r e m a i n d e r o f t h e o r d e r 
i s a f f i r m e d . 
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Board member Gunn d i s s e n t i n g . 

I must d i s s e n t i n t h i s case f o r t h r e e reasons. F i r s t , I do n o t f i n d t h e 
e v i d e n c e s u p p o r t s t h a t t h e February 1990 i n c i d e n t was a s e p a r a t e " i n j u r y n o t 
o c c u r r i n g w i t h i n t h e course and scope o f employment." Second, I do n o t agree 
w i t h t h e m a j o r i t y ' s i n t e r p r e t a t i o n o f Dr. S w i t l y k ' s r e p o r t . F i n a l l y , I b e l i e v e 
t h e m a j o r i t y e r r e d i n p l a c i n g t h e burden o f p r o o f on c l a i m a n t t o e s t a b l i s h t h a t 
an o f f - w o r k i n j u r y was n o t t h e major c o n t r i b u t i n g cause o f her worsened c o n d i 
t i o n . 

F i r s t , t h e m a j o r i t y t r e a t s t h e February 1990 i n c i d e n t as an " i n j u r y n o t 
o c c u r r i n g w i t h i n t h e c o u rse and scope o f employment." C l a i m a n t had p r e v i o u s t o 
t h i s F e b r u a r y i n c i d e n t r e s t r i c t e d (due t o p a i n ) v o l u n t a r y use o f h e r r i g h t 
s h o u l d e r and arm, ( i . e . , c a r r y i n g her purse on her l e f t s h o u l d e r o r w h i l e d r i v 
i n g and t u r n i n g t h e s t e e r i n g wheel o f her c a r ) . The sudden i n v o l u n t a r y , u n r e 
s t r i c t e d use o f t h e arm and s h o u l d e r i n February b r o u g h t p a i n and symptoms a l 
most e x a c t l y t h e same as her o r i g i n a l 1987 i n j u r y . The F e b r u a r y i n c i d e n t was 
n o t an " i n j u r y , " b u t a p a t h o l o g i c a l consequence d i r e c t l y a t t r i b u t a b l e t o her 
1987 i n j u r y . That i t happened a t her home does n o t o r s h o u l d n o t a l t e r t h e 
c a u s a t i o n o f t h e w o r s e n i n g w h i c h was t h e 1987 i n j u r y . 

Second, t h e m a j o r i t y i n t e r p r e t s Dr. S w i t l y k ' s r e p o r t as e s t a b l i s h i n g t h a t 
t h e F e b r u a r y 1990 i n c i d e n t was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s wors
ened c o n d i t i o n . The m a j o r i t y ' s i n t e r p r e t a t i o n o f t h i s document t o p r o v i d e 
" p r o o f " t h a t t h e F e b r u a r y i n c i d e n t was t h e major f a c t o r i n t h e w o r s e n i n g i s i n 
c o r r e c t and n o t s u p p o r t e d by t h e a c t u a l words o r meaning o f Dr. S w i t l y k ' s r e 
p o r t . 

Dr. S w i t l y k ' s r e p o r t c l e a r l y s t a t e s " t h e major f a c t o r i n [ c l a i m a n t ' s ] ongo
i n g c o n d i t i o n i s s t i l l her o r i g i n a l i n j u r y i n 1987." See (Ex. 2 2 ) . Rather t h a n 
r e l y i n g on Dr. S w i t l y k ' s e x p e r t o p i n i o n , t h e m a j o r i t y s u b s t i t u t e s i t s own o p i n 
i o n and makes an u n w a r r a n t e d m e d i c a l c o n c l u s i o n t h a t i s n o t s u p p o r t e d by t h e 
c l e a r language o f Dr. S w i t l y k ' s r e p o r t . T h i s i n t e r p r e t a t i o n p l a c e s t h e m a j o r i t y 
i n t h e u n t e n a b l e p o s i t i o n o f b e i n g a m e d i c a l e x p e r t . 

The R e feree o r i g i n a l l y d e s c r i b e d t h i s e v i d e n c e as "weak." C l e a r l y , she d i d 
n o t a n t i c i p a t e t h e m a j o r i t y ' s i n t e r p r e t i v e s k i l l s . I u n d e r s t a n d t h e m a j o r i t y ' s 
i n t e r p r e t a t i o n and l i k e "Reaganomics," i t ' s p l a u s i b l e b u t j u s t does n o t work. 
The m a j o r i t y ' s i n t e r p r e t a t i o n would o n l y be c o r r e c t i f t h e y c o u l d r e w r i t e t h e 
second h a l f o f t h e document and e l i m i n a t e t h e f i r s t sentence o r two w h i c h c l e a r 
l y a s s i g n s t h e 1987 i n j u r y as t h e major f a c t o r o f c a u s a t i o n . 

Assuming, arguendo, t h a t my r e a d i n g o f Dr. S w i t l y k ' s r e p o r t i s n o t c o r r e c t , 
t h e n e x t l o g i c a l i n t e r p r e t a t i o n would be t h a t t h e r e p o r t s u p p o r t s b o t h t h e majo
r i t y ' s c o n c l u s i o n and my c o n c l u s i o n . Such an i n t e r p r e t a t i o n w o u ld p l a c e t h e 
m e d i c a l e v i d e n c e i n e q u i p o i s e w h i c h leads t o my f i n a l d i s a g r e e m e n t w i t h t h e 
m a j o r i t y ' s o p i n i o n . 

I f t h e e v i d e n c e i s i n e q u i p o i s e , t h e n a r e s o l u t i o n o f t h e i s s u e i s d e c i d e d 
by d e t e r m i n i n g w h i c h p a r t y has t h e burden o f p r o o f . The g e n e r a l r u l e i s t h a t 
t h e b u r d e n o f p r o o f i s upon t h e proponent o f a f a c t o r p o s i t i o n , t h e p a r t y who 
w o u l d be u n s u c c e s s f u l i f no e v i d e n c e were i n t r o d u c e d on e i t h e r s i d e . See Oregon 
E v i d e n c e Code Rules 305-307; H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) . I s u b m i t t h a t 
t h e m a j o r i t y e r r e d i n p l a c i n g t h e burden o f p r o o f on c l a i m a n t i n t h i s i n s t a n c e . 

As amended, ORS 656.273(1) p r o v i d e s : 

" A f t e r t h e l a s t award o r arrangement o f compensation, an i n 
j u r e d w o r k e r i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g medi 
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c a l s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t i n g f r o m t h e o r i g i n a l 
i n j u r y . A worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y i s 
e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . 
However, i f t h e major c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n 
i s an i n j u r y n o t o c c u r r i n g w i t h i n t h e course and scope o f employ
ment, t h e w o r s e n i n g i s n o t compensable." (Emphasis s u p p l i e d ) . 

The m a j o r i t y ' s r e a d i n g o f t h e emphasized p o r t i o n o f t h i s p r o v i s i o n i m p l i e s 
c l a i m a n t must p r o v i d e a " n e g a t i v e " p r o o f . That i s , c l a i m a n t must p r o v e t h a t an 
i n j u r y t h a t d i d n o t oc c u r w i t h i n t h e course and scope o f employment i s n o t t h e 
major c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . 

ORS 656.266 p l a c e s t h e burden on c l a i m a n t t o a f f i r m a t i v e l y e s t a b l i s h t h a t 
an i n j u r y o r o c c u p a t i o n a l d i s e a s e i s compensable and o f p r o v i n g t h e n a t u r e and 
e x t e n t o f d i s a b i l i t y . However, t h e c o u r t s have g e n e r a l l y r e s i s t e d i m p o s i n g a 
n e g a t i v e b u r den o f p r o o f i n o t h e r p r o v i s i o n s o f Chapter 656. See S a t t e r f i e l d v. 
Compensation Dept., 1 Or App 524, 528 (19 7 0 ) . (The burden o f p r o v i n g t h a t t h e 
employer was p r e j u d i c e d by an u n t i m e l y n o t i c e o f i n j u r y i s on t h e e m p l o y e r ) . 
Absent language t h a t c l e a r l y p l a c e s a n e g a t i v e burden o f p r o o f on c l a i m a n t , I 
would f i n d t h a t t h e burden o f p r o v i n g t h a t an o f f - w o r k i n j u r y i s t h e m a j o r cause 
o f t h e worsened c o n d i t i o n i s on t h e c a r r i e r . 

Under my a n a l y s i s , t h e i n i t i a l burden o f p r o v i n g an a g g r a v a t i o n r emains 
w i t h c l a i m a n t . That i s , c l a i m a n t must e s t a b l i s h a worsened c o n d i t i o n w h i c h i s 
m a t e r i a l l y r e l a t e d t o t h e compensable i n j u r y . P e r r y v. SAIF, 307 Or App 654 
(1 9 8 9 ) . T h i s i s c o n s i s t e n t w i t h ORS 656.266. However, i f t h e r e i s an i n j u r y 
n o t o c c u r r i n g w i t h i n t h e course and scope o f employment t h a t a l s o c o n t r i b u t e s t o 
t h e worsened c o n d i t i o n , t h e n i t i s incumbent upon t h e c a r r i e r t o e s t a b l i s h t h a t 
t h i s i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . T h i s i n 
t e r p r e t a t i o n w o u l d e l i m i n a t e t h e n e g a t i v e burden o f p r o o f . T h e r e f o r e , I con
c l u d e t h a t t h e o n l y a p p r o p r i a t e i n t e r p r e t a t i o n o f t h e s t a t u t e i s t o a s s i g n t h a t 
b urden t o t h e c a r r i e r . 

I n t h e i n s t a n t case, t h e o n l y evidence (and t h a t o n l y by t h e m a j o r i t y ' s 
s t r a i n e d i n t e r p r e t a t i o n ) i s i n e q u i p o i s e . T h e r e f o r e , c l a i m a n t p r e v a i l s . 

For t h e a b o v e - s t a t e d reasons, I d i s s e n t . 

November 26, 1991 C i t e as 43 Van N a t t a 2582 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GENE A. CURRY, Claimant 
WCB Case No. 90-09401 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e Thye's 
o r d e r t h a t awarded c l a i m a n t permanent t o t a l d i s a b i l i t y . On r e v i e w , t h e i s s u e i s 
permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d e t e r m i n e d t h a t c l a i m a n t ' s c h r o n i c d e p r e s s i o n , combined w i t h 
h i s knee d i s a b i l i t y , p e r m a n e n t l y i n c a p a c i t a t e s him fr o m employment and, 
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t h e r e f o r e , c o n c l u d e d t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . We 
agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n , b u t o f f e r t h e f o l l o w i n g a n a l y s i s . 

I n o r d e r t o e s t a b l i s h permanent and t o t a l d i s a b i l i t y , c l a i m a n t must pro v e 
t h a t he i s u n a b l e t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) ; W i l s o n v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . Permanent t o t a l 
d i s a b i l i t y may be e s t a b l i s h e d t h r o u g h m e d i c a l e v i d e n c e o f p h y s i c a l i n c a p a c i t y o r 
under t h e " o d d - l o t d o c t r i n e . " Under t h a t d o c t r i n e , c l a i m a n t may e s t a b l i s h p e r 
manent t o t a l d i s a b i l i t y , even though n o t c o m p l e t e l y p h y s i c a l l y d i s a b l e d , i f non
m e d i c a l f a c t o r s , such as age, e d u c a t i o n , a d a p t a b i l i t y t o p e r f o r m n o n p h y s i c a l 
l a b o r , m e n t a l c a p a c i t y and e m o t i o n a l c o n d i t i o n f o r e c l o s e him f r o m g a i n f u l em
p l o y m e n t . H a r r i s v. SAIF, 282 Or 683 (1982). C l a i m a n t has t h e b u r d e n o f p r o v 
i n g t h a t he i s w i l l i n g t o seek r e g u l a r work and has made r e a s o n a b l e e f f o r t s t o 
o b t a i n such employment, u n l e s s such e f f o r t s would be f u t i l e . SAIF v. Stephen, 
308 Or 41 ( 1 9 8 9 ) . Moreover, i n d e t e r m i n i n g whether c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d , we c o n s i d e r o n l y d i s a b i l i t y t h a t p r e e x i s t e d o r was caused by 
h i s compensable i n j u r y . See ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . Subsequent, noncompensable con
d i t i o n s a r e n o t c o n s i d e r e d . Emmons v. SAIF, 34 Or App 603 ( 1 9 7 8 ) . 

The Referee e v i d e n t l y concluded t h a t c l a i m a n t i s t o t a l l y d i s a b l e d based on 
m e d i c a l e v i d e n c e a l o n e . We d i s a g r e e . Both Dr. Matarazzo and Dr. P a r v a r e s h con
c l u d e d t h a t c l a i m a n t i s c u r r e n t l y unemployable. Both d o c t o r s , however, d i d n o t 
base t h e i r o p i n i o n s s o l e l y on c l a i m a n t ' s compensable d i s a b i l i t i e s . Matarazzo 
e x p r e s s l y i n d i c a t e d t h a t , i n r e a c h i n g h i s o p i n i o n , he r e l i e d on c l a i m a n t ' s age 
and work h i s t o r y . (Ex. 102-4). Parvaresh based h i s o p i n i o n s o l e l y on m e d i c a l 
e v i d e n c e , b u t s p e c i f i c a l l y c o n s i d e r e d c l a i m a n t ' s subsequent noncompensable 
o r g a n i c b r a i n d i s o r d e r . (Ex. 104-4). A c c o r d i n g l y , we do n o t f i n d t h e i r o p i n 
i o n s p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t ' s c h r o n i c d e p r e s s i o n and knee d i s a b i l i t y 
a l o n e p e r m a n e n t l y i n c a p a c i t a t e him from employment. 

N o n e t h e l e s s , we conclude t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d 
under t h e " o d d - l o t d o c t r i n e . " C l a i m a n t , who was 65 y e a r s o l d a t h e a r i n g , has an 
e i g h t h grade e d u c a t i o n . H i s p r e v i o u s o c c u p a t i o n s i n c l u d e heavy c o n s t r u c t i o n 
work and f u r n i t u r e m a n u f a c t u r i n g . His knee d i s a b i l i t y p r e v e n t s him f r o m n o t 
o n l y p e r f o r m i n g h i s p r i o r o c c u p a t i o n s , b u t a l s o many s e d e n t a r y and l i g h t j o b s 
because o f h i s r e s t r i c t i o n s w i t h s i t t i n g , s t a n d i n g and w a l k i n g . C l a i m a n t a l s o 
s u f f e r s f r o m c h r o n i c d e p r e s s i o n , w h i c h , when combined w i t h h i s u n d e r l y i n g r i g i d 
p e r s o n a l i t y , s e v e r e l y l i m i t s h i s a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r . 

A d e l e H e t f e l d , c l a i m a n t ' s v o c a t i o n a l e x p e r t , t e s t i f i e d t h a t c l a i m a n t has 
l i m i t e d t r a n s f e r a b l e s k i l l s and, a f t e r c o n s i d e r i n g h i s p h y s i c a l r e s t r i c t i o n s , 
age, l a c k o f f o r m a l e d u c a t i o n and narrow work e x p e r i e n c e , c o n c l u d e d t h a t c l a i m 
a n t was n o t employable. Norman A l v e r s o n , t h e employer's v o c a t i o n a l e x p e r t , t e s 
t i f i e d t h a t , i n h i s o p i n i o n , c l a i m a n t was employable. As n o t e d by t h e Referee, 
however, A l v e r s o n ' s o p i n i o n assumes t h a t c l a i m a n t i s a b l e t o adapt t o non-
p h y s i c a l l a b o r . That assumption i s n o t s u p p o r t e d by t h e m e d i c a l r e c o r d . C l a i m 
a n t ' s two a t t e m p t s t o r e t u r n t o work were t h w a r t e d by t h e i n t e r a c t i o n o f h i s 
c h r o n i c d e p r e s s i o n and knee c o n d i t i o n , r e s u l t i n g i n b o t h h i s t r e a t i n g o r t h o p e 
d i s t and t r e a t i n g p s y c h i a t r i s t p r e v e n t i n g him f r o m f u r t h e r work o r s e e k i n g voca
t i o n a l s e r v i c e s . A l t h o u g h t h o s e a t t e m p t s o c c u r r e d p r i o r t o t h e o n s e t o f h i s 
noncompensable memory problems t h a t f u r t h e r decreased h i s e m p l o y a b i l i t y , we a r e 
n o t persuaded t h a t c l a i m a n t ' s d e p r e s s i o n s u b s e q u e n t l y r e s o l v e d t o t h e e x t e n t 
t h a t c l a i m a n t was o t h e r w i s e employable. 

C o n s i d e r i n g t h e above-mentioned m e d i c a l and v o c a t i o n a l e v i d e n c e , we con
c l u d e t h a t c l a i m a n t i s no l o n g e r a b l e t o p e r f o r m any work a t a g a i n f u l and s u i t 
a b l e o c c u p a t i o n . Moreover, any e f f o r t s t o o b t a i n employment would have been 
f u t i l e . F i n a l l y , we conclude t h a t c l a i m a n t has e s t a b l i s h e d t h a t , b u t f o r h i s 
compensable i n j u r y , he i s w i l l i n g t o work and would p r o b a b l y s t i l l be w o r k i n g i n 
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t h e c o n s t r u c t i o n b u s i n e s s . I n r e a c h i n g t h i s l a t t e r c o n c l u s i o n , we r e l y on 
c l a i m a n t ' s t e s t i m o n y t h a t , p r i o r t o h i s i n j u r y , he d i d n o t i n t e n d t o r e t i r e im
m e d i a t e l y upon t h e f u n d i n g o f h i s u n i o n p e n s i o n . We a l s o r e l y on t h e f a c t s 
t h a t , a f t e r h i s i n j u r y , c l a i m a n t c o n t i n u e d t o work u n t i l h i s s u r g e r y , t h a t he 
made s e v e r a l a t t e m p t s t h e r e a f t e r t o r e t u r n t o work and c o o p e r a t e d i n v o c a t i o n a l 
a s s i s t a n c e u n t i l h i s t r e a t i n g p h y s i c i a n s t e r m i n a t e d such a c t i v i t i e s . 

Because t h e employer i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s 
a l l o w e d o r re d u c e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e e x t e n t o f 
c l a i m a n t ' s permanent d i s a b i l i t y i s $1,000, t o be p a i d by t h e employer. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2 1 , 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e o f 
$1,000, t o be p a i d by t h e s e l f - i n s u r e d employer. 

November 26, 1991 C i t e as 43 Van N a t t a 2584 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LAURIE FRICK, Claimant 
WCB Case No. 90-15265 

ORDER ON REVIEW (REMANDING) 
David O. Home, Defense A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t d i s m i s s e d 
her r e q u e s t f o r h e a r i n g f o r f a i l u r e t o appear. I n her a p p e l l a n t ' s b r i e f , c l a i m 
a n t r e q u e s t s remand. On r e v i e w , t h e i s s u e s a r e t h e p r o p r i e t y o f t h e d i s m i s s a l 
and remand. We v a c a t e and remand. 

FINDINGS OF FACT 

A N o t i c e o f H e a r i n g s e t t h i s case f o r h e a r i n g on December 4, 1990 a t 9:00 
a.m. When t h e u n r e p r e s e n t e d c l a i m a n t d i d n o t appear, t h e Ref e r e e d i s m i s s e d t h e 
r e q u e s t f o r h e a r i n g a t 10:45 a.m. 

A f t e r t h e Refer e e ' s o r d e r i s s u e d , c l a i m a n t r e q u e s t e d Board r e v i e w , c o n t e n d 
i n g t h a t e x t r a o r d i n a r y c i r c u m s t a n c e s p r e v e n t e d her fr o m a p p e a r i n g a t t h e h e a r i n g 
and f r o m t i m e l y r e q u e s t i n g a postponement under OAR 438-06-081. 

CONCLUSIONS OF LAW AND OPINION 

OAR 438-06-071 p r o v i d e s , i n r e l e v a n t p a r t : 

" ( 1 ) A r e q u e s t f o r h e a r i n g may be d i s m i s s e d i f a r e f e r e e 
f i n d s t h a t t h e p a r t y t h a t r e q u e s t e d t h e h e a r i n g has abandoned t h e 
r e q u e s t f o r h e a r i n g . . . . " 
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" ( 2 ) U n j u s t i f i e d f a i l u r e o f a p a r t y o r t h e p a r t y ' s r e p r e s e n 
t a t i v e t o a t t e n d a scheduled h e a r i n g i s a w a i v e r o f appearance. I f 
t h e p a r t y t h a t waives appearance i s t h e p a r t y t h a t r e q u e s t e d t h e 
h e a r i n g , t h e r e f e r e e s h a l l d i s m i s s t h e r e q u e s t f o r h e a r i n g as h a v i n g 
been abandoned u n l e s s e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y pospone-
ment o r c o n t i n u a n c e o f t h e h e a r i n g . " 

OAR 438-06-081 p r o v i d e s , i n r e l e v a n t p a r t : 

"A scheduled h e a r i n g s h a l l n o t be postponed e x c e p t by o r d e r o f 
a r e f e r e e upon a f i n d i n g o f e x t r a o r d i n a r y c i r c u m s t a n c e s beyond t h e 
c o n t r o l o f t h e p a r t y o r p a r t i e s r e q u e s t i n g postponement. * * * *" 

We have i n t e r p r e t e d t h e above-quoted r u l e s t o a l l o w a c l a i m a n t a l l e g i n g 
e x t r a o r d i n a r y c i r c u m s t a n c e s t h e o p p o r t u n i t y t o e s t a b l i s h such c i r c u m s t a n c e s f o r 
t h e p urpose o f j u s t i f y i n g h i s o r her nonappearance a t a sch e d u l e d h e a r i n g . I n a 
case where a c l a i m a n t ' s a t t o r n e y asked t h e Referee t o r e s c h e d u l e t h e m a t t e r 
a f t e r i s s u a n c e o f an Order o f D i s m i s s a l (due t o c l a i m a n t ' s f a i l u r e t o appear i n 
pe r s o n o r by h i s r e p r e s e n t a t i v e ) , we h e l d t h a t a s i m i l a r v e r s i o n o f t h e r u l e 
r e q u i r e d t h e Referee t o c o n s i d e r a m o t i o n f o r postponement, even a f t e r an o r d e r 
o f d i s m i s s a l i s s u e d , so l o n g as t h e Referee r e t a i n e d j u r i s d i c t i o n . Mark R. 
L u t h v , 41 Van N a t t a 2132 (19 8 9 ) . 

I n Wonder Windom-Hall, 43 Van N a t t a 1886 (1991) (on r e c o n s i d e r a t i o n ) ( c i t 
i n g L u t h y , s u p r a ) , we h e l d t h a t t h e Referee p r o p e r l y d i s m i s s e d t h e c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g f o r her f a i l u r e t o appear a t h e a r i n g . However, i n b o t h 
L u t h v and Windom-Hall, we concluded t h a t t h e r e c o r d was i n s u f f i c i e n t l y developed 
t o d e t e r m i n e whether c i r c u m s t a n c e s e x i s t e d t o j u s t i f y postponement. T h e r e f o r e , 
t h e R e f e r e e s ' o r d e r s were v a c a t e d and t h e cases were remanded w i t h i n s t r u c t i o n s 
t o p r o c e e d w i t h h e a r i n g s , i f t h e c l a i m a n t s e s t a b l i s h e d e x t r a o r d i n a r y c i r c u m 
s t a n c e s f o r t h e i r f a i l u r e t o appear a t h e a r i n g . 

I n t h e p r e s e n t case, c l a i m a n t r e q u e s t e d r e v i e w r a t h e r t h a n r e c o n s i d e r a t i o n . 
N e v e r t h e l e s s , c o n s i d e r i n g her a s s e r t i o n s about t h e c i r c u m s t a n c e s w h i c h a l l e g e d l y 
p r e v e n t e d her appearance a t t h e h e a r i n g , we t r e a t h er r e q u e s t as a r e q u e s t f o r 
r e c o n s i d e r a t i o n . Moreover, as i n L u t h v and Windom-Hall, t h e r e c o r d i s i n s u f f i 
c i e n t l y d e v e l o p e d t o de t e r m i n e d whether postponement o r c o n t i n u a n c e would have 
been j u s t i f i e d when t h e h e a r i n g was d i s m i s s e d . Consequently, we v a c a t e and 
remand. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 11, 1990 i s v a c a t e d and t h e case i s r e 
manded t o t h e P r e s i d i n g Referee w i t h i n s t r u c t i o n s t o a s s i g n a r e f e r e e t o d e t e r 
mine w h e t h e r a postponement o r co n t i n u a n c e o f t h e December 4, 1990 h e a r i n g 
s h o u l d be g r a n t e d . I f so, t h e Referee s h a l l proceed w i t h a h e a r i n g c o n c e r n i n g 
t h e m e r i t s o f t h e c l a i m . I f n o t , t h e Referee s h a l l i s s u e a f i n a l a p p e a l a b l e 
d i s m i s s a l o r d e r . 

November 26, 1991 C i t e as 43 Van N a t t a 2585 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GERALD D. MEEKER, Claimant 

WCB Case No. 90-22347 
ORDER ON REVIEW 

P o z z i , W i l s o n , e t a l . , C l a i m a n t A t t o r n e y s 
M i t c h e l l , Lang & Smith, Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Tenenbaum. 
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The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Crumme's o r d e r t h a t 
d i r e c t e d i t t o pay c l a i m a n t ' s scheduled permanent d i s a b i l i t y awards a t t h e r a t e 
o f $305 p e r degree. On r e v i e w , t h e i s s u e i s t h e r a t e o f sc h e d u l e d permanent 
d i s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s June 8, 1990 and November 1990 awards 
o f s c h e d u l e d permanent d i s a b i l i t y s h o u l d be p a i d a t t h e r a t e o f $305 p e r degree. 
We agree. 

I n A l a n G. H e r r o n , 43 Van N a t t a 267, on recon 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e 1990 amendment t o ORS 656.214(2), w h i c h i n c r e a s e d t h e v a l u e p e r 
degree o f s c h e d u l e d permanent d i s a b i l i t y from $145 t o $305, a p p l i e d t o a l l 
awards o f s c h e d u l e d d i s a b i l i t y made on o r a f t e r May 7, 1990, r e g a r d l e s s o f t h e 
d a t e o f i n j u r y . See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 7 and 54. Be
cause c l a i m a n t ' s awards o f scheduled permanent d i s a b i l i t y were made a f t e r May 7, 
1990, t h e R e f e r e e c o r r e c t l y concluded t h a t t h e awards s h o u l d be p a i d a t t h e r a t e 
o f $305 p e r degree. 

N o t i n g t h a t t h e SAIF C o r p o r a t i o n has f i l e d a p e t i t i o n f o r r e v i e w o f o u r de
c i s i o n i n H e r r o n w i t h t h e Court o f Appeals, t h e employer r e q u e s t s t h a t we s t a y 
our d e c i s i o n i n t h i s case u n t i l t h e c o u r t has re n d e r e d an o p i n i o n i n H e r r o n . 
Were we t o g r a n t t h e employer's m o t i o n , r e s o l u t i o n o f t h i s m a t t e r w o u l d be de
l a y e d f o r an i n d e t e r m i n a t e t i m e . We d e c l i n e t o t a k e an a c t i o n w h i c h w o u l d r e 
s u l t i n such a d e l a y , p a r t i c u l a r l y where a l t e r n a t i v e measures e x i s t t o r e s o l v e 
such d i s p u t e s . S h i r l e y A. Roth, 43 Van N a t t a 1802 ( 1 9 9 1 ) . C o n s e q u e n t l y a f t e r 
c o n s i d e r i n g t h e m a t t e r , we deny t h e m o t i o n . 

Because t h e employer i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s 
a l l o w e d o r reduc e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e r a t e o f 
permanent d i s a b i l i t y i s s u e i s $800, t o be p a i d by t h e employer. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case 
(as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , 
and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 24, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $800, 
t o be p a i d by t h e s e l f - i n s u r e d employer. 

November 26, 1991 C i t e as 43 Van N a t t a 2586 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN K. MILES, Claimant 
WCB Case No. 88-17001 

ORDER ON REMAND 
G a l t o n , e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f Ap p e a l s . 
Multnomah County v. M i l e s , 108 Or App 496 (19 9 1 ) . The c o u r t r e v e r s e d o u r p r i o r 
o r d e r , w h i c h f o u n d t h a t c l a i m a n t had e s t a b l i s h e d t h a t h i s work a c t i v i t y was a 
m a t e r i a l c o n t r i b u t i n g cause o f h i s b i l a t e r a l c a r p a l t u n n e l syndrome and 
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t h e r e f o r e had pr o v e d a compensable o c c u p a t i o n a l d i s e a s e c l a i m . The c o u r t r e 
manded f o r r e c o n s i d e r a t i o n i n l i g h t o f Aetna C a s u a l t y Co. v. Aschbacher, 107 Or 
App 494 ( 1 9 9 1 ) , w h i c h h e l d t h a t a c l a i m a n t must e s t a b l i s h t h a t h i s employment 
was t h e m a j o r c o n t r i b u t i n g cause o f a c l a i m e d c o n d i t i o n o r i t s w o r s e n i n g i n 
o r d e r t o p r o v e a c l a i m f o r o c c u p a t i o n a l d i s e a s e under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t d i d n o t e s t a b l i s h t h a t h i s work a c t i v i t i e s 
were t h e major c o n t r i b u t i n g cause o f e i t h e r t h e o n s e t o r w o r s e n i n g o f h i s c a r p a l 
t u n n e l syndrome and t h a t , t h e r e f o r e , c l a i m a n t d i d n o t prov e a compensable occu
p a t i o n a l d i s e a s e c l a i m . We r e v e r s e d t h e Referee's o r d e r i n r e l i a n c e o f our 
o r d e r i n Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , w h i c h h e l d t h a t , under 
t h e 1987 amendments t o former ORS 656.802(1), a c l a i m a n t c o u l d p r o v e a compens
a b l e c l a i m under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) by merely showing t h a t work was a 
m a t e r i a l c o n t r i b u t i n g cause o f a c l a i m e d c o n d i t i o n o r a w o r s e n i n g o f t h e symp
toms o f a p r e e x i s t i n g d i s e a s e . We found t h a t c l a i m a n t had e s t a b l i s h e d t h e exac
e r b a t i o n o f symptoms i n h i s w r i s t s and hands and so s e t a s i d e t h e d e n i a l o f t h e 
c l a i m . 

The C o u r t o f Appeals s u b s e q u e n t l y r e v e r s e d our o r d e r i n Aschbacher, h o l d i n g 
t h a t t h e l e g i s l a t u r e had n o t i n t e n d e d t o change t h e s t a n d a r d o f p r o o f necessary 
t o p r o v e a c l a i m under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and t h a t a c l a i m a n t was s t i l l 
r e q u i r e d t o show t h a t t h e work a c t i v i t y was t h e major c o n t r i b u t i n g cause o f a 
c l a i m e d c o n d i t i o n o r wo r s e n i n g o f an u n d e r l y i n g d i s e a s e . Aetna C a s u a l t y Co. v. 
Aschbacher, s u p r a . The c o u r t t h e r e f o r e r e v e r s e d and remanded t h e o r d e r i n t h i s 
case f o r r e c o n s i d e r a t i o n . 

The d a t e o f i n j u r y f o r an o c c u p a t i o n a l d i s e a s e c l a i m i s t h e d a t e upon which 
t h e c l a i m a n t was l a s t exposed t o t h e employment c o n d i t i o n s w h i c h caused t h e d i s 
ease. Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . Here, .c l a i m 
a n t ' s l a s t work exposure which c o u l d have caused h i s d i s e a s e o c c u r r e d i n 1988, 
b r i n g i n g h i s c l a i m under t h e 1987 amendments t o fo r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . We 
t h u s l o o k t o t h e C o u r t o f Appeals' d e c i s i o n i n Aschbacher f o r t h e s t a n d a r d o f 
p r o o f n e c e s s a r y t o prov e a c l a i m under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and d e t e r m i n e 
w h e t h e r c l a i m a n t showed t h a t h i s work a c t i v i t y was t h e major c o n t r i b u t i n g cause 
o f a c l a i m e d c o n d i t i o n o r i t s worsening. 

C l a i m a n t was examined by t h r e e p h y s i c i a n s , Dr. Azhar, h i s f a m i l y p h y s i c i a n , 
Dr. B e r k e l e y , a neurosurgeon, and Dr. Nathan, a hand s p e c i a l i s t . A l l t h r e e 
p h y s i c i a n s d i a g n o s e d c l a i m a n t as s u f f e r i n g from c a r p a l t u n n e l syndrome. A d d i 
t i o n a l l y , Nathan diagnosed "severe median entrapment n e u r o p a t h y . " 

Azhar and B e r k e l e y expressed o p i n i o n s t h a t c l a i m a n t ' s work caused c l a i m 
a n t ' s c o n d i t i o n . Nathan t e s t i f i e d t h a t c l a i m a n t ' s work a c t i v i t i e s d i d n o t con
t r i b u t e t o h i s median entrapment neuropathy c o n d i t i o n , based on t h e s e v e r i t y o f 
h i s c o n d i t i o n and t h e absence o f nerve l e s i o n s on c l a i m a n t ' s hands where he 
g r i p p e d a s h o v e l and t a r wand. Nathan a l s o t e s t i f i e d , however, t h a t a pe r s o n 
w i t h c l a i m a n t ' s c o n d i t i o n becomes symptomatic when t h e r e i s a decrease i n oxygen 
t o t h e n e r v e and t h a t s h o v e l i n g causes such a decrease and c o u l d r e s u l t i n symp
toms s i m i l a r t o t h o s e e x p e r i e n c e d by c l a i m a n t . 

We b e l i e v e t h a t t h e r e s o l u t i o n o f t h i s c l a i m depends on t h e c h a r a c t e r i z a 
t i o n o f t h e c o n d i t i o n f o r which c l a i m a n t seeks compensation. I n G e o r g i a - P a c i f i c 
v. Warren, 103 Or App 275 (1 9 9 0 ) , t h e Court o f Appeals c o n s i d e r e d whether a 
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c l a i m a n t ' s c a r p a l t u n n e l syndrome was a compensable o c c u p a t i o n a l d i s e a s e when 
t h e e v i d e n c e showed t h a t c l a i m a n t a l s o s u f f e r e d from an u n d e r l y i n g c o n d i t i o n o f 
"entrapment n e u r o p a t h y . " The c o u r t e x p l a i n e d t h a t "sometimes t h e m e d i c a l e v i 
dence w i l l s u p p o r t t h e c o n c l u s i o n t h a t t h e symptoms f o r w h i c h compensation i s 
sought a r e t h e d i s e a s e , " i d . a t 278, and concluded t h a t , because c l a i m a n t sought 
compensation f o r t h e syndrome and t h e syndrome was caused by work a c t i v i t y , she 
had p r o v e d a compensable c l a i m . 

We a r e persuaded t h a t t h e Warren r u l e a p p l i e s t o t h i s c l a i m . We agree w i t h 
t h e R e f e r e e t h a t Dr. Nathan c o n v i n c i n g l y proved t h a t c l a i m a n t s u f f e r s f r o m 
"entrapment n e u r o p a t h y " and t h a t t h i s u n d e r l y i n g c o n d i t i o n was n o t caused by 
c l a i m a n t ' s work a c t i v i t i e s . A l l o f t h e p h y s i c i a n s , however, agreed t h a t c l a i m 
a n t a l s o has c a r p a l t u n n e l syndrome. T h i s i s t h e c o n d i t i o n f o r w h i c h c l a i m a n t 
seeks t r e a t m e n t and compensation; i t t h e r e f o r e , under Warren, q u a l i f i e s as t h e 
" o c c u p a t i o n a l d i s e a s e " a t i s s u e i n t h i s case. 

We t h u s a d d r e s s , as Aschbacher r e q u i r e s , whether c l a i m a n t p r o v e d t h a t em
ployment c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f h i s c a r p a l t u n n e l syn
drome. Both Drs. Azhar and B e r k e l e y concluded t h a t c l a i m a n t ' s c o n d i t i o n was 
caused by work a c t i v i t i e s . Dr. Nathan, a l t h o u g h n o t e x p l i c i t l y s t a t i n g t h e same 
o p i n i o n , t e s t i f i e d t h a t c l a i m a n t ' s a c t o f s h o v e l i n g would decrease oxygen t o t h e 
median n e r v e , w h i c h c o u l d r e s u l t i n h i s symptoms. We c o n c l u d e t h i s e v i d e n c e i s 
s u f f i c i e n t f o r c l a i m a n t t o c a r r y h i s burden o f p r o o f . 

When a c l a i m a n t f i n a l l y p r e v a i l s w i t h r e s p e c t t o a c l a i m f o r compensation 
a f t e r remand f r o m t h e c o u r t , t h e Board s h a l l approve o r a l l o w a r e a s o n a b l e 
a t t o r n e y f e e f o r s e r v i c e s b e f o r e every p r i o r forum. ORS 65 6 . 3 8 8 ( 1 ) . We t h e r e 
f o r e award c l a i m a n t ' s c o u n s e l a rea s o n a b l e a t t o r n e y f e e f o r s e r v i c e s p r o v i d e d a t 
h e a r i n g , on Board r e v i e w , and b e f o r e t h e c o u r t . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g , on r e v i e w b e f o r e t h e Board, and on appeal b e f o r e t h e c o u r t 
c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $4,000, t o be p a i d by t h e employer. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e , t h e c o m p l e x i t y o f t h e i s s u e , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and 
t h e r i s k t h a t c l a i m a n t ' s a t t o r n e y ' s e f f o r t s may go uncompensated. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d J a n u a r y 27, 1989 
i s r e v e r s e d . The s e l f - i n s u r e d employer's d e n i a l i s s e t a s i d e , and t h e c l a i m i s 
remanded t o t h e employer f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t he a r 
i n g , on r e v i e w b e f o r e t h e Board, and on appeal b e f o r e t h e c o u r t , c l a i m a n t ' s 
a t t o r n e y i s awarded an a t t o r n e y f e e o f $4,000, t o be p a i d by t h e s e l f - i n s u r e d 
employer. 

I T I S SO ORDERED. 

November 27, 1991 C i t e as 43 Van N a t t a 2588 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH CARRELS, Claimant 
WCB Case No. 90-18148 

ORDER ON REVIEW 
Robert G. D o l t o n , Claimant A t t o r n e y 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Leahy's o r d e r 
t h a t : ( 1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n ; and 



Kenneth C a r r e l s , 43 Van N a t t a 2588 (1991) 2589 

(2) assessed a p e n a l t y f o r an unreasonable d e n i a l , 
c o m p e n s a b i l i t y and p e n a l t i e s . We a f f i r m . 

On r e v i e w , t h e i s s u e s a r e 

FINDINGS OF FACT 

I n J a nuary 1990, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s l e f t c h e s t 
and low back when he f e l l f r o m a s c a f f o l d . F o l l o w i n g emergency room c a r e , 
c l a i m a n t t r e a t e d w i t h Dr. Mutch, M.D., f o r t h i s i n j u r y . The i n s u r e r a c c e p t e d a 
c o n t u s i o n / s t r a i n o f t h e ch e s t w a l l and a l u m b o s a c r a l s p r a i n . C l a i m a n t had expe
r i e n c e d no p r i o r back p a i n . 

I n e a r l y F e b r u a r y 1990, Dr. Mutch r e p o r t e d t h a t c l a i m a n t ' s l e f t c h e s t p a i n 
had r e s o l v e d . Dr. Mutch f u r t h e r r e p o r t e d t h a t c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
low back p a i n and t e n d e r n e s s . On February 14, 1991, Dr. Mutch r e l e a s e d c l a i m a n t 
f o r r e g u l a r work. However, c l a i m a n t d i d n o t r e t u r n t o h i s r e g u l a r work as t h e 
j o b had ended and h i s p o s i t i o n was n o t a v a i l a b l e . I n March 1990, Dr. Mutch r e 
p o r t e d t h a t c l a i m a n t e x p e r i e n c e d low back p a i n a f t e r p l a y i n g t h e drums i n a 
band. 

I n l a t e March 1990, c l a i m a n t began t r e a t i n g w i t h Dr. Kehr, c h i r o p r a c t o r . 
C l a i m a n t c o n t i n u e d t o e x p e r i e n c e low back p a i n w i t h any p r o t r a c t e d a c t i v i t y . I n 
June 1990, c l a i m a n t r e t u r n e d t o Dr. Mutch. At t h a t t i m e , Dr. Mutch recommended 
a CT scan o f t h e lumbar s p i n e . The CT scan r e v e a l e d severe f o r a m i n a l s t e n o s i s 
a t r i g h t L5-S1 and an asymmetric b u l g e o f t h e annulus a t r i g h t L5-S1. 

A t t h e t i m e o f t h e i n j u r y , c l a i m a n t weighed between 275 and 280 pounds. At 
t h e t i m e o f t h e CT scan, c l a i m a n t weighed a p p r o x i m a t e l y 334 pounds. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable i n j u r y remains t h e major c o n t r i b u t i n g cause o f h i s 
low back c o n d i t i o n . 

The i n s u r e r ' s d e n i a l was unreasonable. 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e concl u d e d t h a t c l a i m a n t ' s c u r r e n t low back c o n d i t i o n was com
p e n s a b l e . We agree. 

C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was con
vened a f t e r J u l y 1, 1990. A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Work
e r s ' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . 

No m e d i c a l e v i d e n c e e x i s t s t h a t c l a i m a n t ' s f o r a m i n a l s t e n o s i s c o n d i t i o n 
p r e e x i s t e d h i s i n j u r y . However, c l a i m a n t has a p r e e x i s t i n g o b e s i t y c o n d i t i o n . 
(Ex. 2 6 ) . T h e r e f o r e , t o o b t a i n compensation f o r h i s r e s u l t i n g low back c o n d i 
t i o n c l a i m a n t must, under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , a l s o p r o v e by a preponderance o f 
t h e e v i d e n c e , t h a t t h e compensable January 4, 1990 i n j u r y i s t h e m a j o r con
t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . Bahman M. 
N a z a r i , 43 Van N a t t a 2368 (1991). 

I n i t i a l l y , Dr. Mutch s t a t e d t h a t he was unable t o say t h a t c l a i m a n t ' s 
f o r a m i n a l s t e n o s i s was secondary t o t h e work i n j u r y . However, Dr. Mutch d i d i n 
d i c a t e t h a t t h e annulus b u l g e may be r e l a t e d t o t h e compensable i n j u r y . L a t e r , 
Dr. Mutch r e p o r t e d t h a t c l a i m a n t ' s symptomatology was r e l a t e d t o t h e compensable 
i n j u r y . Dr. H e n d r i c k s r e p o r t e d t h a t c l a i m a n t ' s o b e s i t y d i d n o t cause c l a i m a n t ' s 
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back p r o b l e m , b u t d i d r e t a r d r e c o v e r y . Dr. Hen d r i c k s t h e n o p i n e d t h a t c l a i m 
a n t ' s c u r r e n t low back c o n d i t i o n was secondary t o t h e compensable i n j u r y . There 
i s no c o n t r a r y m e d i c a l e v i d e n c e . 

We c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d t h a t h i s compensable i n j u r y r e 
mains t h e m a j o r c o n t r i b u t i n g cause o f h i s low back c o n d i t i o n . I n r e a c h i n g t h i s 
c o n c l u s i o n , we r e l y m a i n l y on t h e o p i n i o n o f Dr. H e n d r i c k s and t o a l e s s e r de
gree on t h e o p i n i o n o f Dr. Mutch. Dr. He n d r i c k s acknowledges c l a i m a n t ' s 
o b e s i t y , b u t u n e q u i v o c a l l y r e l a t e s c l a i m a n t ' s low back symptoms t o t h e compens
a b l e i n j u r y . See McClendon v. Nabisco Brands, I n c . , 77 Or App 412 (1986) 
("Magic Words" n o t r e q u i r e d ) . A l t h o u g h Dr. Mutch i n i t i a l l y was u n a b l e t o r e l a t e 
t h e s t e n o s i s t o t h e i n d u s t r i a l i n j u r y , he l a t e r o p i n e d t h a t c l a i m a n t ' s symptoms 
were r e l a t e d t o t h e i n d u s t r i a l i n j u r y . Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n i s compensable. 

P e n a l t i e s 

The R e f e r e e f o u n d t h a t t h e i n s u r e r ' s d e n i a l was un r e a s o n a b l e . We agree and 
adopt h i s d i s c u s s i o n o f t h i s i s s u e . 

A t t o r n e y Fee/Board Review 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $750, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We n o t e t h a t 
c l a i m a n t i s n o t e n t i t l e d an a t t o r n e y f e e on r e v i e w f o r d e f e n d i n g t h e R e f e r e e ' s 
award o f a p e n a l t y . See Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. 
Bohemia, I n c . , 80 Or App 233 (19 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 15, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed a t t o r n e y f e e o f $7 50, p a y a b l e by t h e i n s u r e r . 

November 27, 1991 C i t e as 43 Van N a t t a 2590 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD H. CHURCH, Claimant 

WCB Case No. 90-19562 
ORDER ON REVIEW 

G a t t i , e t a l . , C l aimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H a r r i ' s o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s neck and l e f t 
s h o u l d e r c o n d i t i o n . C l a i m a n t , i n h i s respondent's b r i e f , argues t h a t t h e Ref
er e e e r r e d i n d e c l i n i n g t o assess a p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y 
u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and p e n a l t i e s and 
a t t o r n e y f e e s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 



R i c h a r d H. Church, 43 Van N a t t a 2590 (1991) 2591 

I n o r d e r t o p r o v e a c l a i m f o r a g g r a v a t i o n , a c l a i m a n t must show i n c r e a s e d 
symptoms o r a worsened u n d e r l y i n g c o n d i t i o n and a r e s u l t a n t d i m i n i s h m e n t o f 
e a r n i n g c a p a c i t y s i n c e t h e l a s t award o r arrangement o f compensation. See Leroy 
Frank, 43 Van N a t t a 1950 ( 1 9 9 1 ) . The w o r s e n i n g must be more t h a n a w a x i n g and 
waning o f symptoms c o n t e m p l a t e d by t h e p r e v i o u s award o f permanent d i s a b i l i t y . 
ORS 6 5 6 . 2 7 3 ( 8 ) . I n a d d i t i o n , t h e w orsening must be e s t a b l i s h e d by m e d i c a l e v i 
dence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1). 

The R eferee fo u n d t h a t c l a i m a n t e x p e r i e n c e d a symptomatic e x a c e r b a t i o n o f 
h i s neck and l e f t s h o u l d e r c o n d i t i o n and t h e e x a c e r b a t i o n r e s u l t e d i n d i m i n i s h e d 
e a r n i n g c a p a c i t y . F u r t h e r m o r e , t h e Referee fo u n d t h a t t h e e x a c e r b a t i o n was more 
t h a n t h e degree o f waxing and waning o f symptoms c o n t e m p l a t e d a t t h e t i m e o f t h e 
s e t t l e m e n t o f t h e c l a i m . The Referee t h e r e f o r e c o n c l u d e d t h a t c l a i m a n t ' s c o n d i 
t i o n had worsened. 

The i n s u r e r a s s e r t s t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m was n o t e s t a b l i s h e d 
by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . The i n s u r e r n o t e s t h a t 
o n l y Dr. Knox s t a t e s t h a t c l a i m a n t ' s c o n d i t i o n has worsened. I t argues t h a t , 
because t h e r e i s no i n d i c a t i o n t h a t Knox re v i e w e d c l a i m a n t ' s p r i o r m e d i c a l 
r e c o r d s , Knox i s "not i n t h e p o s i t i o n t o judge whether o r n o t c l a i m a n t has wors
ened s i n c e t h a t t i m e . " The i n s u r e r f u r t h e r contends t h a t n e i t h e r Dr. Knox nor 
Dr. B a i l e y , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , p r o v i d e any e v i d e n c e o f an exacerba
t i o n o f symptoms o r worsened n e u r o l o g i c a l c o n d i t i o n . 

For t h e reasons g i v e n by t h e Referee, we a r e persuaded t h a t t h e r e c o r d , as 
a whole, i s s u f f i c i e n t t o prove t h e a g g r a v a t i o n c l a i m . Dr. Knox's r e p o r t docu
m e n t i n g muscle spasms and v e r y d e f i n i t e l i m i t a t i o n o f m o t i o n i n c l a i m a n t ' s neck 
and l e f t s h o u l d e r p r o v i d e s s u p p o r t o f c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s o f i n 
c r e a s e d p a i n and weakness. Such a r e p o r t c o n s t i t u t e s m e d i c a l e v i d e n c e o f a 
w o r s e n i n g s u p p o r t e d by o b j e c t i v e f i n d i n g s . See Suzanne R o b e r t s o n , 43 Van N a t t a 
1505 ( 1 9 9 1 ) . C l a i m a n t ' s worsened c o n d i t i o n a l s o r e s u l t e d i n d i m i n i s h e d e a r n i n g 
c a p a c i t y t o a l e v e l below t h a t f i x e d a t t h e t i m e o f t h e p r e v i o u s award; a t t h e 
t i m e o f s e t t l e m e n t , c l a i m a n t was expected t o be c a p a b l e o f l i g h t t o medium work 
whereas Dr. Knox t o o k c l a i m a n t o f f work. F i n a l l y , c l a i m a n t ' s worsened c o n d i t i o n 
i s g r e a t e r t h a n t h e waxing and waning o f symptoms c o n t e m p l a t e d by t h e s e t t l e 
ment. The r e p o r t s a t t h a t t i m e from Dr. F i t c h e t t , c l a i m a n t ' s t r e a t i n g p h y s i 
c i a n , and t h e O r t h o p a e d i c C o n s u l t a n t s p r o v i d e no e v i d e n c e t h a t c l a i m a n t ' s symp
toms w o u l d r e n d e r him t o t a l l y d i s a b l e d b u t r a t h e r s t a t e t h a t c l a i m a n t was capa
b l e o f l i g h t t o medium work. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e o f a g g r a v a t i o n o f c l a i m a n t ' s neck and l e f t 
s h o u l d e r c o n d i t i o n i s $500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e 
s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d March 29, 1991 i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded $500 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT E. HORNE, Claimant 
WCB Case No. 90-21335 

ORDER ON REVIEW 
Westmoreland & Shebley, Claimant A t t o r n e y s 

Jerome L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
Bethlahmy's o r d e r w h i c h : (1) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y 
award f o r l o s s o f use o r f u n c t i o n o f t h e l e f t f o o t ( a n k l e ) f r o m 19 p e r c e n t 
(25.65 d e g r e e s ) , as g r a n t e d by an Order on R e c o n s i d e r a t i o n , t o 24 p e r c e n t (32.4 
d e g r e e s ) ; and (2) d i r e c t e d SAIF t o pay c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y 
award a t a r a t e o f $305 pe r degree. Claimant c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g 
t h a t t h e R e f e r e e ' s award o f scheduled permanent d i s a b i l i t y s h o u l d be i n c r e a s e d . 
On r e v i e w , t h e i s s u e s a r e scheduled permanent d i s a b i l i t y and c l a i m s p r o c e s s i n g . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

SAIF contends t h e Referee exceeded her s t a t u t o r y a u t h o r i t y i n r e v i e w i n g t h e 
Department o f I n s u r a n c e and Finance's (DIF) Order on R e c o n s i d e r a t i o n because, i n 
amending ORS 6 5 6 . 2 8 3 ( 7 ) , t h e l e g i s l a t u r e a l l e g e d l y i n t e n d e d t o narrow t h e Ref
er e e ' s scope o f r e v i e w . To s u p p o r t i t s c o n t e n t i o n , SAIF r e l i e s on t h e s t a n d a r d 
p r o v i d e d i n ORS 6 5 6 . 2 8 3 ( 1 ) ( a ) f o r r e v i e w o f DIF o r d e r s r e g a r d i n g v o c a t i o n a l 
a s s i s t a n c e . I n such cases, t h e d e c i s i o n o f t h e D i r e c t o r may o n l y be m o d i f i e d i f 
i t : (1) v i o l a t e s a r u l e o r s t a t u t e ; (2) exceeds t h e s t a t u t o r y a u t h o r i t y o f t h e 
agency; (3) was made upon u n l a w f u l p r o c e d u r e s ; o r (4) was c h a r a c t e r i z e d by abuse 
o f d i s c r e t i o n o r c l e a r l y u n w a r r a n t e d e x e r c i s e o f d i s c r e t i o n . We r e j e c t SAIF's 
c o n t e n t i o n f o r t h e f o l l o w i n g reasons. 

Review o f R e c o n s i d e r a t i o n Orders i s s u e d under ORS 656.268 i s governed by 
ORS 6 5 6 . 2 8 3 ( 7 ) . As amended, ORS 656.283(7) e x p r e s s l y p r o v i d e s t h a t " n o t h i n g i n 
t h i s s e c t i o n s h a l l be c o n s t r u e d t o p r e v e n t o r l i m i t t h e r i g h t o f t h e i n j u r e d 
w o r k e r . . . t o p r e s e n t e v i d e n c e a t h e a r i n g and t o e s t a b l i s h by a preponderance 
o f t h e e v i d e n c e t h a t t h e s t a n d a r d s adopted p u r s u a n t t o ORS 656.726 f o r e v a l u a 
t i o n o f t h e w o r k e r ' s d i s a b i l i t y were i n c o r r e c t l y a p p l i e d i n t h e r e c o n s i d e r a t i o n 
o r d e r p u r s u a n t t o ORS 656.268." 

A f t e r c o n d u c t i n g our r e v i e w , we conc l u d e , as d i d t h e R e f e r e e , t h a t c l a i m 
a n t ' s i m p a i r m e n t exceeded t h a t found by t h e E v a l u a t i o n S e c t i o n , a c c o r d i n g t o a 
preponderance o f t h e e v i d e n c e p r e s e n t e d a t h e a r i n g . C onsequently, we f i n d t h a t 
t h e D i r e c t o r ' s s t a n d a r d s were i n c o r r e c t l y a p p l i e d i n t h e r e c o n s i d e r a t i o n o r d e r . 
I d . We f u r t h e r agree w i t h t h e Referee t h a t a c c o r d i n g t o t h e c o r r e c t a p p l i c a t i o n 
o f t h o s e s t a n d a r d s , c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r l o s s o f 
use o r f u n c t i o n o f t h e l e f t f o o t ( a n k l e ) i s 24 p e r c e n t . 

Inasmuch as SAIF has r e q u e s t e d r e v i e w and c l a i m a n t ' s compensation has n o t 
been d i s a l l o w e d o r reduced, c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e 
award. ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g SAIF's r e q u e s t f o r r e v i e w 
i s $500, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by r e s p o n d e n t ' s b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 7, 1991 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $500, t o be p a i d by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
FRANK J . MILBY, J r . , Claimant 

WCB Case No. 90-17174 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t : (1) 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s neck i n j u r y c l a i m ; and (2) assessed a p e n a l t y 
f o r SAIF's a l l e g e d l y unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e compens
a b i l i t y and p e n a l t i e s . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t was employed as an auto mechanic f o r SAIF's i n s u r e d . I n June 
1990, he c o n s u l t e d Dr. Larson, an o s t e o p a t h , f o r p a i n i n h i s l e f t s h o u l d e r and 
m e d i c a l s c a p u l a r area. Claimant a t t r i b u t e d t h e p a i n t o w o r k i n g u n d e r n e a t h a ve
h i c l e w i t h h i s head t i l t e d backward f o r an extended p e r i o d o f t i m e . L a r s o n d i 
agnosed a c e r v i c a l s t r a i n and p o s s i b l e d i s c h e r n i a t i o n and p r e s c r i b e d medica
t i o n . An MRI, t a k e n on J u l y 24, 1990, r e v e a l e d a l e f t d i s c h e r n i a t i o n a t C4-5. 

C l a i m a n t had p r e v i o u s l y c o n s u l t e d Larson f o r l e f t s h o u l d e r and arm p a i n i n 
November 1989. X-rays t a k e n a t t h a t t i m e showed normal c e r v i c a l and t h o r a c i c 
s p i n e w i t h no f r a c t u r e s , d e g e n e r a t i v e changes o r o t h e r s i g n i f i c a n t a b n o r m a l i 
t i e s . 

On August 3, 1990, c l a i m a n t f i l e d an 801 f o r m , a s s e r t i n g t h a t he had s u f 
f e r e d a compensable i n j u r y . On August 16, 1990, SAIF d e n i e d t h e c l a i m , r e l y i n g 
on r e p o r t s t h a t c l a i m a n t was r e m o d e l i n g h i s home and w o r k i n g on a u t o m o b i l e s o f f -
t h e - j o b as w e l l . I t b e l i e v e d t h a t t h e o f f - t h e - j o b exposures were a p o s s i b l e 
cause o f c l a i m a n t ' s c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t v 

The R e f e r e e fo u n d a l l w i t n e s s e s c r e d i b l e based on demeanor. We d e f e r t o 
t h a t f i n d i n g , because o f t h e Referee's o p p o r t u n i t y t o o bserve t h e w i t n e s s e s . 
C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282 ( 1 9 8 7 ) . R e l y i n g on t h e i r t e s t i 
mony and t h e m e d i c a l e v i d e n c e , t h e Referee concluded t h a t c l a i m a n t has e s t a b 
l i s h e d a compensable i n j u r y . We agree. 

A "compensable i n j u r y " i s an a c c i d e n t a l i n j u r y " a r i s i n g o u t o f and i n t h e 
c o u r s e o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g i n d i s a b i l i t y o r 
d e a t h [ . ] " ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . To e s t a b l i s h a compensable i n j u r y , c l a i m a n t must 
show t h a t : (1) he i n j u r e d h i m s e l f i n p e r f o r m i n g h i s j o b ; and (2) t h e i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g cause o f t h e r e s u l t a n t d i s a b i l i t y o r need f o r m e d i c a l 
t r e a t m e n t . The f i r s t i s a q u e s t i o n o f l e g a l c a u s a t i o n ; t h e second concerns med
i c a l c a u s a t i o n . H a r r i s v. Farmers' Co-op Creamery, 53 Or App 618 ( 1 9 8 1 ) . C l a i m 
a n t c a r r i e s t h e burden o f p r o v i n g b o t h l e g a l and m e d i c a l c a u s a t i o n by a prepon
derance o f t h e e v i d e n c e . C a r t e r v. Crown Z e l l e r b a c h Corp., 52 Or App 215 ( 1 9 8 1 ) . 

SAIF f i r s t contends t h a t c l a i m a n t f a i l e d t o e s t a b l i s h l e g a l c a u s a t i o n . I t 
argues t h a t , d e s p i t e t h e Referee's express f i n d i n g , c l a i m a n t i s n o t c r e d i b l e be
cause h i s s t a t e m e n t s and t e s t i m o n y are i n c o n s i s t e n t and c o n t a i n numerous d i s 
c r e p a n c i e s . I t suggests t h a t c l a i m a n t a c t u a l l y i n j u r e d h i m s e l f d u r i n g o f f - t h e -
j o b a c t i v i t i e s , such as i n s t a l l i n g sheet r o c k i n h i s home o r w o r k i n g on automo
b i l e s d u r i n g nonwork hours. 
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A f t e r an o b j e c t i v e e v a l u a t i o n o f c l a i m a n t ' s s t a t e m e n t s and t e s t i m o n y , we 
f i n d n o t h i n g t h a t c a s t s doubt on h i s c r e d i b i l i t y . A c c o r d i n g t o h i s e x a m i n i n g 
p h y s i c i a n s , c l a i m a n t r e p o r t e d t h a t : 

" [ F ] o r t h e l a s t t h r e e o r f o u r years he had been r e m o d e l i n g h i s 
house. S i n c e l a s t summer he has been d o i n g j u s t e l e c t r i c a l work. 
He s t a t e s t h a t t h e w a l l s i n t h e house a re bare and t h a t he has done 
no s h e e t r o c k i n g . " (Ex. 7-3). 

SAIF cont e n d s t h a t t h a t h i s t o r y i s i n c o n s i s t e n t w i t h c l a i m a n t ' s t e s t i m o n y 
a t h e a r i n g t h a t he d i d , i n f a c t , i n s t a l l some sheet r o c k i n h i s home. However, 
t h e above-quoted h i s t o r y r e l a t e s o n l y t o t h e p e r i o d o f t i m e a f t e r summer. 
Cl a i m a n t has n o t d e n i e d t h e f a c t t h a t he hung sheet r o c k e a r l i e r i n t h e y e a r . 

D u r i n g t h e independent m e d i c a l exam, c l a i m a n t a l s o d e n i e d d o i n g o u t s i d e 
a u t o m o t i v e work o r a u t o m o t i v e work a t home. SAIF contends t h a t t h a t s t a t e m e n t 
c o n f l i c t s w i t h c l a i m a n t ' s t e s t i m o n y t h a t he had worked on h i s p e r s o n a l c a r a t 
home. We d i s a g r e e . When asked whether he t o l d t h e p h y s i c i a n s t h a t he wasn't 
d o i n g any o u t s i d e a u t o m o t i v e work d u r i n g t h e summer, c l a i m a n t t e s t i f i e d as 
f o l l o w s : 

"CLAIMANT: That i s c o r r e c t . I do n o t scab a t home." 

"REFEREE: What does t h a t mean?" 

"CLAIMANT: That means i f you came t o me and s a i d , ' I want you 
t o work on my c a r , c o u l d you work on i t a t home?' I don ' t do t h a t . 
You w o u l d have t o t a k e i t t o a d e a l e r s h i p o r t o a r e g u l a r garage t o 
have i t d o n e [ . ] " ( T r . a t 7 8 ) . 

When h i s s t a t e m e n t s and t e s t i m o n y a r e viewed as a whole, we a r e persuaded 
t h a t , i n d e n y i n g o u t s i d e and home a u t o m o t i v e work, c l a i m a n t s i m p l y was s t a t i n g 
t h a t he d i d n o t work on c a r s f o r o t h e r s o u t s i d e h i s work w i t h t h e i n s u r e d . He 
d i d n o t deny t h e f a c t t h a t he worked on h i s own v e h i c l e s a t home. I n any e v e n t , 
t h e r e i s no e v i d e n c e t h a t c l a i m a n t was i n j u r e d d o i n g any o f t h e s e o f f - w o r k 
a c t i v i t i e s . 

Based on c l a i m a n t ' s c r e d i b l e t e s t i m o n y t h a t he e x p e r i e n c e d an immediate on
s e t o f l e f t arm numbness and b l u r r e d v i s i o n a f t e r he walked o u t f r o m under a 
v e h i c l e and r a i s e d h i s head, and i n t h e absence o f any e v i d e n c e t h a t c l a i m a n t ' s 
o f f - t h e - j o b a c t i v i t i e s were a c a u s a t i v e f a c t o r i n c l a i m a n t ' s c o n d i t i o n , we con
c l u d e t h a t c l a i m a n t has met h i s burden o f p r o v i n g l e g a l c a u s a t i o n . 

SAIF n e x t contends t h a t , even i f c l a i m a n t e s t a b l i s h e d t h a t he i n j u r e d him
s e l f a t work, c l a i m a n t has f a i l e d t o e s t a b l i s h m e d i c a l c a u s a t i o n . I t m a i n t a i n s 
t h a t c l a i m a n t has a p r e e x i s t i n g c e r v i c a l c o n d i t i o n and t h a t , t h e r e f o r e , he must 
e s t a b l i s h t h a t t h e w o r k - r e l a t e d i n c i d e n t was t h e major c o n t r i b u t i n g cause o f h i s 
d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) { B ) . We d i s 
a gree. A l t h o u g h c l a i m a n t d i d r e c e i v e some t r e a t m e n t f o r neck and s h o u l d e r p a i n 
i n 1989, and Dr. K i t c h e l , M.D., commented t h a t c l a i m a n t had e x t e n s i v e u n d e r l y i n g 
d e g e n e r a t i v e d i s e a s e , we a r e n o t persuaded t h a t c l a i m a n t had a c e r v i c a l c o n d i 
t i o n t h a t p r e e x i s t e d t h e June 26, 1990 i n j u r y . A s i d e f r o m Dr. K i t c h e l ' s unex
p l a i n e d comment, t h e r e i s no evidence o f any d e g e n e r a t i v e d i s e a s e . I n f a c t , x-
r a y s t a k e n i n 1989 showed a normal c e r v i c a l s p i n e w i t h no f r a c t u r e s , degenera
t i v e changes o r o t h e r s i g n i f i c a n t a b n o r m a l i t i e s . A c c o r d i n g l y , we c o n c l u d e t h a t 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s n o t a p p l i c a b l e . 

T h e r e f o r e , i n o r d e r t o e s t a b l i s h m e d i c a l c a u s a t i o n , c l a i m a n t must show t h a t 
t h e i n d u s t r i a l i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need 
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f o r t r e a t m e n t . Mark Wie d l e , 43 Van N a t t a 855 (1 9 9 1 ) . The p r i m a r y m e d i c a l e v i 
dence i n t h i s case comes from Dr. Brooks, a n e u r o l o g i s t , and Dr. Baker, an o r 
t h o p e d i c p h y s i c i a n , who examined c l a i m a n t a t t h e o f f i c e o f t h e M e d i c a l Consul 
t a n t s N o r t h w e s t . A l t h o u g h t h e y were unable t o e x a c t l y d e t e r m i n e how c l a i m a n t ' s 
d i s c h e r n i a t i o n o c c u r r e d , t h e y found c l a i m a n t ' s work a c t i v i t i e s c o n s i s t e n t w i t h 
h i s symptoms and f i n d i n g s . 

Based on t h a t r e p o r t , as w e l l as t h e reasons r e l i e d upon by t h e R e f e r e e , we 
f i n d t h a t c l a i m a n t ' s work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause o f h i s c u r 
r e n t c o n d i t i o n . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has a l s o e s t a b l i s h e d 
m e d i c a l c a u s a t i o n and a f f i r m t h e Referee's d e t e r m i n a t i o n t h a t t h e c l a i m i s com
p e n s a b l e . 

P e n a l t i e s 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e u n reasonableness o f 
SAIF's d e n i a l as s e t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y Fee on Board Review 

Because SAIF i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s a l l o w e d o r 
red u c e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an 
assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e 
i s $1,000, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r 
l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e 
spondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n 
v o l v e d . We n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g 
a g a i n s t t h e p e n a l t y i s s u e . Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. 
Bohemia, I n c . , 80 Or App 233 (19 8 6 ) . 

ORDER 

The Referee's o r d e r d a t e d February 20, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e a t t o r n e y f e e o f $1,000, 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 

November 27, 1991 C i t e as 43 Van N a t t a 2595 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD C. MOON, Claimant 

WCB Case Nos. 90-14189 & 90-09730 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
Pamela S c h u l t z , Defense A t t o r n e y 

Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by t h e Board en banc. 
C l a i m a n t r e q u e s t s and L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n c r o s s -

r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Garaventa's o r d e r w h i c h : (1) u p h e l d 
Aetna C a s u a l t y Company's d e n i a l o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r c l a i m 
a n t ' s back i n j u r y c l a i m ; and (2) s e t a s i d e L i b e r t y N o r t h w e s t ' s d e n i a l o f compen
s a b i l i t y and r e s p o n s i b i l i t y f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We r e v e r s e i n p a r t , a f f i r m i n p a r t , and 
m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 
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FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t i e s i n March 1990 w h i l e w o r k i n g f o r L i b e r t y N o r t h 
west's i n s u r e d , caused a f l a r e u p o f t h e symptoms o f t h e o r i g i n a l i n j u r y c l a i m a n t 
s u s t a i n e d w h i l e w o r k i n g f o r Aetna's i n s u r e d i n January 1990. 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e f o u n d c l a i m a n t ' s c l a i m compensable as an o c c u p a t i o n a l d i s e a s e , 
and a s s i g n e d r e s p o n s i b i l i t y f o r t h e c l a i m t o L i b e r t y N o r t h w e s t . We agree t h a t 
t h e c l a i m i s compensable. However, we conclude t h a t t h e c l a i m i s compensable as 
an i n j u r y and t h a t Aetna i s r e s p o n s i b l e f o r t h e c l a i m . There i s no q u e s t i o n b u t 
t h a t c l a i m a n t t w i c e i n j u r e d h i s back w h i l e w o r k i n g f o r Aetna's i n s u r e d i n Janu
a r y 1990. F i r s t , he t r i p p e d and t w i s t e d h i s back. L a t e r t h a t same day, he s l i p 
ped i n some mud and f e l l , i n j u r i n g t h e same area. Aetna contends t h a t c l a i m a n t 
d i d n o t s u s t a i n a compensable i n j u r y w h i l e w o r k i n g f o r i t s i n s u r e d because 
c l a i m a n t d i d n o t seek m e d i c a l t r e a t m e n t u n t i l March 1990, when he was w o r k i n g 
f o r L i b e r t y N o r t h w e s t ' s i n s u r e d . We d i s a g r e e . I t i s t r u e t h a t no c l a i m was p r o 
cessed u n t i l March 1990, because u n t i l t h a t t i m e , c l a i m a n t d i d n o t seek m e d i c a l 
t r e a t m e n t f o r t h e i n j u r y . The i s s u e , however, i s n o t when t h e c l a i m was p r o c e s 
sed, b u t whe t h e r c l a i m a n t s u f f e r e d a compensable i n j u r y . The e v i d e n c e c l e a r l y 
shows t h a t c l a i m a n t compensably i n j u r e d h i s back i n January w h i l e w o r k i n g f o r 
Aetna's i n s u r e d . D a n i e l Powers, 42 Van N a t t a 1221 (1 9 9 0 ) . F u r t h e r m o r e , t h e ev
id e n c e e s t a b l i s h e s t h a t h i s need f o r m e d i c a l t r e a t m e n t was r e l a t e d t o t h e i n j u r 
i e s s u s t a i n e d w h i l e w o r k i n g f o r Aetna's i n s u r e d . H i s work a c t i v i t i e s f o r L i b 
e r t y N o r t h w e s t ' s i n s u r e d o n l y caused a f l a r e u p o f t h e symptomatology o f t h e 
o r i g i n a l i n j u r y . 

R e s p o n s i b i l i t y 

We a n a l y z e t h i s m a t t e r under t h e Workers' Compensation A c t as amended by 
Senate B i l l 1197, e f f e c t i v e J u l y 1, 1990. Id a M. Walker, 43 Van N a t t a 1402 
(1 9 9 1 ) . We have h e l d t h a t under S e c t i o n 49 o f Senate B i l l 1197, an i n s u r e r t h a t 
i s r e s p o n s i b l e f o r a compensable i n j u r y remains r e s p o n s i b l e f o r c o n t i n u e d o r i n 
c r e a s e d d i s a b i l i t y d u r i n g employment w i t h a l a t e r c a r r i e r , u n l e s s t h e c l a i m a n t 
s u s t a i n s a new i n j u r y o r o c c u p a t i o n a l d i s e a s e ^ d u r i n g t h e subsequent employment 

1 We c o n c l u d e t h a t t h e t e r m "new compensable i n j u r y " as used i n S e c t i o n 4 9 ( 1 ) 
o f Senate B i l l 1197 i n c l u d e s and a p p l i e s e q u a l l y t o a new o c c u p a t i o n a l d i s e a s e . 
ORS 656.804 p r o v i d e s t h a t an " o c c u p a t i o n a l d i s e a s e , as d e f i n e d i n ORS 656.802, 
i s c o n s i d e r e d an i n j u r y f o r employees o f employers who have come under ORS 
656.001 t o 656.794, e x c e p t as o t h e r w i s e p r o v i d e d i n ORS 656.802 t o 656.807." 
N o t h i n g i n S e c t i o n 49 o r elsewhere i n ORS Chapter 656 p r o v i d e s o t h e r w i s e . Fur
t h e r m o r e , we can i d e n t i f y no p o l i c y reason why t h e l e g i s l a t u r e would draw a d i s 
t i n c t i o n between an i n j u r y and an o c c u p a t i o n a l d i s e a s e f o r t h e purpose o f s h i f t 
i n g r e s p o n s i b i l i t y f o r t h e w orker's c o n d i t i o n t o t h e subsequent employer. To be 
compensable, b o t h c o n d i t i o n s must a r i s e o u t o f an i n t h e c o urse o f employment 
and t h e l e v e l o f c o n t r i b u t i o n o f t h e work a c t i v i t i e s r e q u i r e d t o p r o v e an occ u 
p a t i o n a l d i s e a s e ( m a j o r c o n t r i b u t i n g cause) i s g r e a t e r t h a n t h e l e v e l o f c o n t r i 
b u t i o n r e q u i r e d t o p r o v e an i n j u r y ( m a t e r i a l c o n t r i b u t i n g c a u s e ) . Thus i t would 
be anomalous t o s h i f t r e s p o n s i b i l i t y t o t h e subsequent employer because o f a new 
i n j u r y , b u t n o t i n t h e case o f a new o c c u p a t i o n a l d i s e a s e . For t h e s e r e a s o n s , 
we c o n c l u d e t h a t a "new compensable i n j u r y " as used i n S e c t i o n 49 i n c l u d e s a new 
o c c u p a t i o n a l d i s e a s e . 
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See R i c a r d o Vasquez, 43 Van N a t t a 1678 (1991). Thus, i n o r d e r t o s h i f t r e s p o n 
s i b i l i t y t o L i b e r t y Northwest i n t h e p r e s e n t case, Aetna had t o e s t a b l i s h t h a t 
c l a i m a n t s u s t a i n e d a new compensable i n j u r y o r o c c u p a t i o n a l d i s e a s e w h i l e work
i n g f o r L i b e r t y N o r t h w e s t ' s i n s u r e d . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) and 656.802. 

The e v i d e n c e shows t h a t c l a i m a n t ' s c o n d i t i o n d i d n o t r e s u l t f r o m a d i s c r e t e 
p e r i o d o f work a c t i v i t y w i t h t h e subsequent employer. Thus, c l a i m a n t d i d n o t 
s u s t a i n a new i n j u r y . H a l l v. Home In s u r a n c e Co., 59 Or App 526, 529 ( 1 9 8 2 ) ; 
V a l t i n s o n v. SAIF, 56 Or App 184 (19 8 2 ) . Nor d i d c l a i m a n t s u s t a i n a new com
p e n s a b l e o c c u p a t i o n a l d i s e a s e . Claimant's r e g u l a r work a c t i v i t y caused a g r a d 
u a l w o r s e n i n g o f t h e symptoms o f t h e i n i t i a l i n j u r y , b u t no p a t h o l o g i c a l worsen
i n g . ORS 656 . 8 0 2 ( 2 ) . T h e r e f o r e , r e s p o n s i b i l i t y remains w i t h Aetna. 

A t h e a r i n g , t h e Referee awarded c l a i m a n t ' s c o u n s e l an a t t o r n e y f e e o f 
$1,800, p a y a b l e by L i b e r t y Northwest. Inasmuch as we have d e t e r m i n e d t h a t r e 
s p o n s i b i l i t y f o r t h e c l a i m l i e s w i t h Aetna, t h e Referee's o r d e r s h a l l be modi
f i e d t o r e q u i r e payment o f t h e a t t o r n e y fees by Aetna. 

ORDER 

The Referee's o r d e r d a t e d November 2 1 , 1990 i s r e v e r s e d i n p a r t , a f f i r m e d 
i n p a r t , and m o d i f i e d i n p a r t . Those p o r t i o n s o f t h e o r d e r w h i c h u p h e l d Aetna 
C a s u a l t y Company's d e n i a l and s e t a s i d e L i b e r t y N o r t h w e s t I n s u r a n c e Corpora
t i o n ' s d e n i a l a r e r e v e r s e d . L i b e r t y N o rthwest's d e n i a l i s r e i n s t a t e d and up
h e l d . Aetna's d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded t o Aetna f o r p r o 
c e s s i n g p u r s u a n t t o law. The a t t o r n e y f e e awarded t o c l a i m a n t ' s c o u n s e l by t h e 
Re f e r e e i n t h e amount o f $1,800 i s m o d i f i e d t o t h e e x t e n t t h a t t h e f e e s h a l l be 
p a i d t o c l a i m a n t ' s c o u n s e l by Aetna. The remainder o f t h e Re f e r e e ' s o r d e r i s 
a f f i r m e d . 

Board Member K i n s l e y S p e c i a l l y Concurring. 

A l t h o u g h I concur i n t h e r e s u l t reached by t h e m a j o r i t y o f t h e Board 
members, I d i s a g r e e t h a t S e c t i o n 49 o f Oregon Laws 1990, Chapter 2, i s 
a p p l i c a b l e t o t h i s case. 

S e c t i o n 4 9 ( 1 ) s t a t e s : 

"When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e 
employer s h a l l remain r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n u n l e s s 
t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con
d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r compensable 
m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same c o n d i t i o n s h a l l 
be p r o c e s s e d as a new i n j u r y c l a i m by t h e subsequent employer." 
(Emphasis added.) 

By i t s t e r m s , t h i s new s t a t u t e addresses o n l y t h o s e cases i n v o l v i n g succes
s i v e i n j u r i e s . The m a j o r i t y a p p l i e s t h i s s t a t u t e t o cases i n v o l v i n g occupa
t i o n a l d i s e a s e s by u s i n g ORS 656.804. My r e v i e w o f case law r e v e a l s a t a n g l e d 
web o f l e g a l t e s t s f o r d e t e r m i n i n g r e s p o n s i b i l i t y i n cases i n v o l v i n g s u c c e s s i v e 
i n j u r i e s , s u c c e s s i v e exposures c a u s i n g d i s e a s e s , and mixed cases where t h e r e a r e 
d i s t i n c t i n j u r i e s w i t h p r i o r o r subsequent d i s e a s e exposures. However, I found 
no i n s t a n c e where ORS 656.804 was used t o make a s p e c i f i c t e s t d e a l i n g w i t h one 
c a t e g o r y o f cases g e n e r a l l y a p p l i c a b l e t o o t h e r c a t e g o r i e s o f cases. I b e l i e v e 
d i f f e r e n t l e g a l t e s t s have developed because t h e n a t u r e and d e f i n i t i o n o f i n j u r 
i e s and d i s e a s e s i s v e r y d i f f e r e n t , as w e l l as t h e burden o f p r o o f r e q u i r e d t o 
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p r o v e each. O'Neal v. S i s t e r s o f P r o v i d e n c e , 22 Or App 9 ( 1 9 7 5 ) . An o f t e n 
q u o t e d o b s e r v a t i o n by t h e Supreme Court i s t h e f o l l o w i n g : 

"One who c l a i m s t h a t he i s a f f l i c t e d w i t h an o c c u p a t i o n a l d i s 
ease has undergone e x p e r i e n c e s s u b s t a n t i a l l y d i f f e r e n t f r o m t h o s e o f 
a n o t h e r workman who i s t h e v i c t i m o f an i n d u s t r i a l a c c i d e n t . An 
o c c u p a t i o n a l d i s e a s e i s s t e a l t h y and s t e a l s upon i t s v i c t i m when he 
i s unaware o f i t s presence and approach. A c c o r d i n g l y , he can n o t 
l a t e r t e l l t h e day, month o r p o s s i b l y even t h e year when t h e i n s i d i 
ous d i s e a s e made i t s i n t r u s i o n i n t o h i s body. A l t h o u g h h i s weakened 
c o n d i t i o n may m a n i f e s t i l l h e a l t h i t s cause may be u n c e r t a i n and 
p u z z l e even t h e most s k i l l f u l o f p h y s i c i a n s . Upon t h e o t h e r hand, 
t h e v i c t i m o f an i n d u s t r i a l a c c i d e n t v i r t u a l l y always can t e l l t h e 
day and even t h e hour when t h e p u r p o r t e d i n j u r y b e f e l l him. He does 
n o t a t t r i b u t e h i s p r e s e n t c o n d i t i o n t o something t h a t c r e p t i n upon 
him unobserved b u t t o an a c c i d e n t which he and p o s s i b l e o t h e r s ob
s e r v e d . * * *" White v. S t a t e I n d . Acc. Com., 227 Or 306, 322, 362 
P2d 302 ( 1 9 6 1 ) . 

Because o f t h e s e d i f f e r e n c e s , assignment o f r e s p o n s i b i l i t y when d i s e a s e s 
a r e i n v o l v e d r e q u i r e s d i f f e r e n t c o n s i d e r a t i o n s . I n p a r t i c u l a r , a l t h o u g h we can 
u s u a l l y d e t e r m i n e when a new i n j u r y o c c u r s i n o r d e r t o a s s i g n l i a b i l i t y t o a 
s p e c i f i c employer, how can we t e l l when a "new" d i s e a s e occurs? 

I n t h e l e g i s l a t i v e h e a r i n g s , t h e r e i s no s t a t e m e n t f r o m t h e p r e s e n t e r s o f 
SB 1197 t h a t S e c t i o n 49 was i n t e n d e d t o a p p l y t o o c c u p a t i o n a l d i s e a s e s . On t h e 
c o n t r a r y , R e p r e s e n t a t i v e K e v i n Mannix, who has e x p e r i e n c e i n w o r k e r s ' compensa
t i o n law as a r e f e r e e and l e g a l p r a c t i t i o n e r , and who a t t e m p t e d t o pass l e g i s l a 
t i o n c l a r i f y i n g r e s p o n s i b i l i t y law i n a p a s t s e s s i o n , r e c o g n i z e d t h a t S e c t i o n 49 
was " i n a d e q u a t e " t o address a l l r e s p o n s i b i l i t y law q u e s t i o n s , b u t t h a t t h i s 
"complex i s s u e " would be addressed by f u t u r e a c t i o n . See T r a n s c r i p t , I n t e r i m 
S p e c i a l Committee on Workers' Compensation, May 4, 1990, Tape 18, S i d e A. 

I a l s o r e l y upon t h e f o l l o w i n g s t atement by R e p r e s e n t a t i v e Mannix t o con
c l u d e t h a t S e c t i o n 49 was t o be a p p l i e d o n l y t o i n j u r y cases: 

" A l t h o u g h I don't t h i n k 49 goes f a r enough, l e t ' s s t a t e f o r 
t h e r e c o r d t h a t i t says here , f i r s t o f a l l , t h i s w i l l do away w i t h 
t h e c u r r e n t c o u r t ' s i n t e r p r e t a t i o n s o f what i s a new i n j u r y f o r r e 
s p o n s i b i l i t y purposes. Do you hear t h a t judges on t h e C o u r t o f 
A p p e a l s , members o f t h e Board, when you r e a d t h e t r a n s c r i p t o f t h i s 
h e a r i n g ? . . . T h i s says t h e r e ' s g o i n g t o have t o be a new compens
a b l e i n j u r y and t h i s b i l l d e f i n e s compensable i n j u r y and so i f t h e r e 
i s n ' t a new compensable i n j u r y under t h e d e f i n i t i o n o f t h e 'law, t h e n 
r e s p o n s i b i l i t y remains w i t h t h e f i r s t employer." I d . (Emphasis 
added.) 

The d e f i n i t i o n o f a compensable i n j u r y i s s e t o u t i n ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) and 
i s d i s t i n c t f r o m t h e d e f i n i t i o n o f a compensable d i s e a s e , w h i c h i s s e t o u t a t 
ORS 656.802. 

I n c o n c l u s i o n , a l t h o u g h I u n d e r s t a n d t h e m a j o r i t y ' s d e s i r e t o have a c l e a r 
s t a t u t o r y t e s t t o cover a l l r e s p o n s i b i l i t y law q u e s t i o n s , I b e l i e v e S e c t i o n 49 
was o n l y a b e g i n n i n g by t h e l e g i s l a t u r e t o w a r d t h a t end. By i t s t e r m s , S e c t i o n 
49 o n l y a p p l i e s t o s u c c e s s i v e i n j u r y cases. T h e r e f o r e , t h e r e s u l t i n t h i s case 
i s g overned by B o i s e Cascade v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) . Example (4) i n 
t h a t case d e s c r i b e s a s i t u a t i o n , s i m i l a r t o t h i s case, where t h e r e was an i n j u r y 
a t one employment w h i c h c o n t r i b u t e d t o a d i s a b i l i t y o c c u r r i n g d u r i n g a l a t e r em
ployment i n v o l v i n g work c o n d i t i o n s capable o f c a u s i n g t h e d i s a b i l i t y ( i . e . , 
o c c u p a t i o n a l d i s e a s e e x p o s u r e ) , b u t which d i d n o t c o n t r i b u t e t o t h e d i s a b i l i t y . 
I n S t a r b u c k , as h e r e , t h e f i r s t employer i s l i a b l e . I d . a t 244. 
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I n t h e M a t t e r o f t h e Compensation o f 
DOLORES N. PETERS, Claimant 

WCB Case Nos. 89-25315 & 89-14076 
ORDER ON RECONSIDERATION 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our October 30, 1991 
Order on Review t h a t m o d i f i e d t h e Referee's award o f a $4,500 assessed f e e t o 
$2,500 f o r s e r v i c e s r e n d e r e d a t h e a r i n g a f t e r s u c c e s s f u l l y p r e v a i l i n g a g a i n s t 
t h e i n s u r e r ' s back-up d e n i a l p u r s u a n t t o ORS 656.386(1). C l a i m a n t seeks r e i n 
s t a t e m e n t o f t h e $4,500 assessed f e e awarded by t h e Referee . 

A f t e r r e v i e w o f t h e a p p l i c a b l e p o r t i o n s o f OAR 438-15-010(4), we conclu d e 
t h a t r e c o n s i d e r a t i o n o f our r e d u c t i o n o f t h e Referee's award o f $4,500 i s appro
p r i a t e . C l a i m a n t ' s c o u n s e l p r e v i o u s l y s u b m i t t e d a v a l i d s t a t e m e n t o f s e r v i c e s 
i n an amount g r e a t e r t h a n t h a t awarded by t h e Referee. F u r t h e r m o r e , we r e c o g 
n i z e t h a t t h e Referee had a b e t t e r o p p o r t u n i t y t h a n o u r s e l v e s t o i n t e r a c t w i t h 
c o u n s e l and t o d e t e r m i n e t h e e f f e c t i v e n e s s o f c o u n s e l . A c c o r d i n g l y , a f t e r con
s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we d e c l i n e t o m o d i f y t h e Referee's award and con c l u d e t h a t $4,500 ade
q u a t e l y and r e a s o n a b l y compensates c l a i m a n t ' s c o u n s e l f o r h i s s e r v i c e s a t hear
i n g r e g a r d i n g t h e backup d e n i a l i s s u e . 

A c c o r d i n g l y , o u r October 30, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as amended h e r e i n , we adhere t o and r e p u b l i s h our October 30, 1991 o r d e r . The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

November 27, 1991 C i t e as 43 Van N a t t a 2599 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS PORTER, Claimant 
WCB Case No. 90-07645 

ORDER ON REVIEW 
Westmoreland, e t a l . , C l a i m a n t A t t o r n e y s 

H. Thomas Anderson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Crumme's o r d e r t h a t : 
( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m ; 
and (2) d e c l i n e d t o award a d d i t i o n a l t e mporary t o t a l d i s a b i l i t y . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y and temporary t o t a l d i s a b i l i t y . We m o d i f y i n p a r t and 
a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. A l t h o u g h c l a i m a n t r e q u e s t e d a h e a r i n g 
b e f o r e May 1, 1990, t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
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a p p l i c a b i l i t y p r o v i s i o n . See, e.g., 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 
amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e 
purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we t o o a n a l y z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

T u r n i n g t o t h e m e r i t s o f t h e c l a i m , t h e Referee fo u n d t h a t c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n was caused by a c o m b i n a t i o n o f h i s u n d e r l y i n g back 
c o n d i t i o n and t h e J u l y 29, 1988 o n - t h e - j o b i n j u r y . The Referee c o n c l u d e d , 
however, t h a t t h e c o n d i t i o n was n o t compensable under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , 
because t h e J u l y 29, 1988 i n j u r y was n o t t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s need f o r m e d i c a l t r e a t m e n t . A c c o r d i n g l y , he u p h e l d SAIF's d e n i a l . 
We m o d i f y . 

As amended by t h e 1990 L e g i s l a t u r e , ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) p r o v i d e s , i n 
p e r t i n e n t p a r t : 

"A 'compensable i n j u r y ' i s an a c c i d e n t a l i n j u r y * * * a r i s i n g 
o u t o f and i n t h e course o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r 
r e s u l t i n g i n d i s a b i l i t y o r d e a t h ; an i n j u r y i s a c c i d e n t a l i f t h e r e 
s u l t i s an a c c i d e n t , whether o r n o t due t o a c c i d e n t a l means, i f i t 
i s e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s , 
s u b j e c t t o t h e f o l l o w i n g l i m i t a t i o n s : 

• > * * * * * 

"(B) I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g d i s 
ease o r c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t 
ment, t h e r e s u l t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t t h e 
compensable i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f 
t h e d i s a b i l i t y o r need f o r t r e a t m e n t . " Or Laws 1990 ( S p e c i a l Ses
s i o n ) , ch. 2, 3. (Emphasis s u p p l i e d . ) 

I n amending t h a t s t a t u t e , t h e l e g i s l a t u r e d i d n o t change t h e e l e m e n t s nec
e s s a r y t o e s t a b l i s h an i n i t i a l compensable i n j u r y . As i n t h e p a s t , an i n j u r y i s 
compensable i f i t a r i s e s o u t o f and i n t h e course o f employment and r e s u l t s i n 
d i s a b i l i t y o r t h e need f o r m e d i c a l s e r v i c e s . A c c o r d i n g l y , an i n j u r e d w o r k e r 
e s t a b l i s h e s a compensable c l a i m i f he proves t h a t t h e a c c i d e n t i s a m a t e r i a l 
c o n t r i b u t i n g cause o f d i s a b i l i t y o r need f o r t r e a t m e n t . See Mark N. W i e d l e , 43 
Van N a t t a 855 ( 1 9 9 1 ) . By a d d i n g s u b s e c t i o n ( B ) , however, t h e l e g i s l a t u r e l i m 
i t e d t h e compensation t o w h i c h a worker may be e n t i t l e d i n a compensable i n j u r y 
c l a i m . Under t h a t p r o v i s i o n , a worker who s u f f e r s a compensable i n j u r y , y e t who 
a l s o s u f f e r s f r o m a p r e e x i s t i n g c o n d i t i o n o r d i s e a s e t h a t combines w i t h t h e i n 
j u r y t o cause o r p r o l o n g d i s a b i l i t y , w i l l be compensated f o r d i s a b i l i t y and 
t r e a t m e n t o n l y i f t h e compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f p a r 
t i c u l a r p e r i o d s o f d i s a b i l i t y o r need f o r p a r t i c u l a r t r e a t m e n t . See Bahman M. 
N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . 

On t h i s r e c o r d , we f i r s t c o nclude t h a t c l a i m a n t has e s t a b l i s h e d t h e com
p e n s a b i l i t y o f h i s J u l y 29, 1988 i n j u r y . There i s no d i s p u t e t h a t , w h i l e i n t h e 
c o u r s e and scope o f h i s employment, c l a i m a n t was s t r u c k i n t h e low back by a 
f a l l e n t r e e , a p o r t i o n o f w h i c h p u n c t u r e d h i s s k i n p r o d u c i n g a s m a l l wound. A l 
t h o u g h c l a i m a n t d i d n o t i m m e d i a t e l y seek m e d i c a l t r e a t m e n t f r o m a p h y s i c i a n , he 
d i d a d m i n i s t e r s e l f - m e d i c a t i o n and u l t i m a t e l y sought m e d i c a l t r e a t m e n t f o r low 
back p a i n , and a s t r a i n was diagnosed. F u r t h e r m o r e , t h e m e d i c a l e v i d e n c e e s t a b 
l i s h e s t h a t t h e J u l y 29, 1988 i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h a t 
need f o r m e d i c a l s e r v i c e s . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has e s t a b 
l i s h e d a compensable i n j u r y . 
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Assuming t h a t t h e d e n i a l a l s o r a i s e s t h e q u e s t i o n o f whether c l a i m a n t i s 
e n t i t l e d t o compensation f o r t h e p a r t i c u l a r m e d i c a l s e r v i c e s a t i s s u e — l u m b a r 
s p o n d y l o s i s s u r g e r y , we address t h a t q u e s t i o n as w e l l . 1 Of a l l t h e e x p e r t o p i n 
i o n s on m e d i c a l c a u s a t i o n s u b m i t t e d i n t h i s m a t t e r , o n l y Dr. Nash, c l a i m a n t ' s 
a t t e n d i n g p h y s i c i a n , r e l a t e d c l a i m a n t ' s need f o r s u r g e r y d i r e c t l y t o t h e J u l y 
29, 1988 i n j u r y . (Ex. 15A). Dr. Nash, however, based h i s o p i n i o n on t h e mis
t a k e n b e l i e f t h a t c l a i m a n t had no p r i o r h i s t o r y o f back p a i n . As c l a i m a n t him
s e l f t e s t i f i e d , he has had i n t e r m i t t e n t low back p a i n and t r e a t m e n t f o r 20 t o 30 
y e a r s . A c c o r d i n g l y , we do not f i n d Dr. Nash's o p i n i o n t o be based on complete 
i n f o r m a t i o n and g i v e i t l i t t l e w e i g h t . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

O t h er m e d i c a l e x p e r t s a t t r i b u t e c l a i m a n t ' s need f o r s u r g e r y t o a combina
t i o n o f t h e J u l y 29, 1988 i n j u r y and h i s p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e . 
Dr. B e r k e l e y , a neurosurgeon, no t e d t h a t c l a i m a n t had lumbar s p o n d y l o s i s p r e d a t 
i n g t h e J u l y 29, 1988 a c c i d e n t , b u t b e l i e v e d t h a t t h e i n j u r y was a " s i g n i f i c a n t 
c o n t r i b u t i n g f a c t o r " i n p r e c i p i t a t i n g c l a i m a n t ' s symptomatology and f o r c i n g 
c l a i m a n t t o seek f u r t h e r m e d i c a l a d v i c e . (Ex. 15B). Dr. S t a n f o r d , an o r t h o p e 
d i c surgeon, a l s o a t t r i b u t e d c l a i m a n t ' s need f o r s u r g e r y i n p a r t t o t h e J u l y 29, 
1988 i n j u r y , b u t b e l i e v e d t h a t t h e p r e e x i s t i n g problems were t h e m a j o r f a c t o r . 
He e x p l a i n e d : 

"The d e g e n e r a t i v e d i s c d i s e a s e i n h i s c e r v i c a l and lumbar 
s p i n e s were p r e s e n t a t t h e t i m e o f h i s i n j u r y . * * * I t i s n o t 
a p p r o p r i a t e t o say t h a t t h i s man would not have had problems had i t 
n o t been f o r t h e a c c i d e n t . F i r s t o f a l l , he was h a v i n g some p r o b 
lems; second o f a l l , t h e d e g e n e r a t i v e change i n h i s c e r v i c a l and 
lumbar s p i n e s i s a p r o g r e s s i v e t h i n g and a l m o s t f o r s u r e w o u ld have 
begun t o g i v e him s i g n i f i c a n t problems. I t i s i n a p p r o p r i a t e , a t 
b e s t , t o s t a t e t h a t h i s problems w i t h h i s s p i n e now a r e r e l a t e d s i g 
n i f i c a n t l y t o h i s a c c i d e n t s . " (Ex. 13-2). 

Based on t h o s e o p i n i o n s , we conclude t h a t c l a i m a n t has f a i l e d t o p r o v e by a 
p r eponderance o f t h e e v i d e n c e t h a t t h e compensable i n j u r y was t h e major 
c o n t r i b u t i n g cause o f t h e c o n d i t i o n f o r which he seeks m e d i c a l s e r v i c e s . 
A c c o r d i n g l y , p u r s u a n t t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , SAIF's d e n i a l i s u p h e l d t o t h e 
e x t e n t t h a t i t d e n i e d compensation f o r t h e proposed lumbar s u r g e r y . 

Temporary T o t a l D i s a b i l i t y 

A t h e a r i n g , c l a i m a n t ' s a t t o r n e y conceded t h a t , i f c l a i m a n t ' s low back 
c o n d i t i o n i s n o t t h e compensable r e s u l t o f t h e w o r k - r e l a t e d a c c i d e n t , SAIF's 
r e d u c t i o n i n payment o f temporary t o t a l d i s a b i l i t y b e n e f i t s was p r o p e r . 
A l t h o u g h we have d e t e r m i n e d t h a t c l a i m a n t has e s t a b l i s h e d a compensable c l a i m , 
we c o n c l u d e d t h a t h i s c u r r e n t c o n d i t i o n i s n o t compensable because t h e 
J u l y 29, 1988 i n j u r y was n o t t h e major c o n t r i b u t i n g cause o f h i s need f o r 
m e d i c a l t r e a t m e n t . A c c o r d i n g l y , no a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y i s 
due. 

A t t o r n e y Fees 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t a 
d e n i a l o f compensation. ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 

iBecause t h e d e n i a l was i s s u e d p r i o r t o t h e 1990 amendments, t h e d e n i a l d i d 
n o t t r e a t t h i s i s s u e s e p a r a t e l y . We i n f e r from t h e arguments o f c o u n s e l t h a t 
t h i s i s s u e i s r a i s e d p u r s u a n t t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 
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r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g 
and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $1,500, t o be p a i d by t h e 
SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 2 1 , 1990 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . The SAIF C o r p o r a t i o n ' s March 29, 1990 d e n i a l i s s e t a s i d e i n p a r t 
and u p h e l d i n p a r t . That p o r t i o n which d e n i e d t h a t c l a i m a n t s u s t a i n e d a com
p e n s a b l e i n j u r y on J u l y 29, 1988 i s s e t a s i d e . That p o r t i o n o f t h e d e n i a l t h a t 
d e n i e d payment o f c l a i m a n t ' s low back s u r g e r y i s u p h e l d . For s e r v i c e s a t hear
i n g and on Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l 
i s awarded an assessed f e e o f $1,500, payable by SAIF. The i n j u r y c l a i m i s r e 
manded t o SAIF f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. The re m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 

November 27, 1991 C i t e as 43 Van N a t t a 2602 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES D. REYNOLDS, Claimant 

WCB Case No. 90-20391 
ORDER ON REVIEW 

B r o w n s t e i n , Rask, e t a l . , C l a i m a n t A t t o r n e y s 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t u p h e l d t h e SAIF Cor
p o r a t i o n ' s d e n i a l , on b e h a l f o f a noncomplying employer, o f h i s l e f t a n k l e i n 
j u r y c l a i m . On r e v i e w , t h e i s s u e i s whether t h e i n j u r y arose o u t o f t h e c o u r s e 
and scope o f employment. We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t worked as a l a b o r e r and c a r p e n t e r f o r A l l Phase C o n t r a c t o r b e g i n 
n i n g on Jan u a r y 1, 1990. ( T r . 4 ) . He worked s i x days a week and was p a i d f o r 
e i g h t and a h a l f h o u r s a day, from 8:30 a.m. t o 5:30 p.m. w i t h a h a l f hour f o r 
l u n c h . ( T r . 5 ) . On June 23, 1990, he stepped o f f a p l a t f o r m and b r o k e h i s 
a n k l e . ( T r . 1 5 ) . He f i l e d a w o r k e r s ' compensation c l a i m on J u l y 23, 1990 (Ex. 
7 ) , and t h e Department o f I n s u r a n c e and Finance s u b s e q u e n t l y f o u n d A l l Phase 
C o n t r a c t o r s t o be a noncomplying employer. (Ex. 1 0 ) . The owner, Mathew 
E n g l i s h , i s t h e f o r m e r b r o t h e r - i n - l a w o f c l a i m a n t and Bob S t a n d r i n g and Andy 
A r g e r i s , t h e o t h e r two w o r k e r s on t h e r e g u l a r crew. ( T r . 2 2 ) . They were a l l 
f r i e n d s . ( T r . 3 3 ) . 

The o f f i c e b u i l d i n g , where c l a i m a n t was i n j u r e d , was p a r t o f a f i v e -
b u i l d i n g m i n i - s t o r a g e c o n s t r u c t i o n s i t e . ( T r . 6 ) . The employer was h i r e d as a 
s u b c o n t r a c t o r by t h e g e n e r a l c o n t r a c t o r t o do t h e i n s u l a t i o n and s h e e t r o c k i n 
t h e o f f i c e b u i l d i n g and t h e s h e e t i n g i n t h e o t h e r f o u r b u i l d i n g s , w h i c h were 
s t o r a g e b u i l d i n g s . ( T r . 48-49). The employer s u b c o n t r a c t e d o u t t h e f i n i s h i n g 
work on t h e s h e e t r o c k i n t h e o f f i c e b u i l d i n g . ( T r . 12-13). A f t e r c l a i m a n t f i n 
i s h e d h i s work i n t h e o f f i c e b u i l d i n g , he o c c a s i o n a l l y d e l i v e r e d s u p p l i e s t o t h e 
f i n i s h i n g s u b c o n t r a c t o r s and went t h e r e t o p i c k up n a i l s t h a t were s t o r e d i n t h e 
o f f i c e b u i l d i n g . ( T r . 1 8 ) . 

On t h e day c l a i m a n t was i n j u r e d , c l a i m a n t , S t a n d r i n g and A r g e r i s f i n i s h e d 
t h e i r day's s h e e t i n g work i n t h e s t o r a g e b u i l d i n g s a t a p p r o x i m a t e l y 4:40 p.m. 
and l o a d e d t h e t o o l s i n t o t h e employer's t r u c k . ( T r . 1 7 ) . The employer was n o t 



James D. Reynolds, 43 Van N a t t a 2602 (1991) 2603 

a t t h e c o n s t r u c t i o n s i t e . ( T r . 1 1 ) . S t a n d r i n g wanted t o i n s p e c t t h e f i n i s h i n g 
work i n t h e o f f i c e b u i l d i n g b e f o r e t h e y l e f t t h e s i t e . ( T r . 15, 32, 3 9 ) . 
Cl a i m a n t and A r g e r i s f o l l o w e d him i n t o t h e o f f i c e b u i l d i n g . ( T r . 3 2 ) . 
S t a n d r i n g d i d n o t o b j e c t . ( T r . 4 0 ) . 

S t a n d r i n g was t h e o l d e s t and t h e most e x p e r i e n c e d o f t h e t h r e e w o r k e r s . 
( T r . 9 ) . C l a i m a n t and A r g e r i s were t r a i n e e s . ( T r . 9 ) . S t a n d r i n g was n o t t h e 
o f f i c i a l s u p e r v i s o r , b u t , because he was t h e most knowledgeable, he was o f t e n 
t h e l e a d w o r k e r on t h e crew. ( T r . 4 7 ) . Claimant c o n s i d e r e d S t a n d r i n g h i s 
s u p e r v i s o r when t h e employer was n o t a t t h e work s i t e . ( T r . 9 ) . 

W h i l e t h e employer had n o t i n s t r u c t e d them t o i n s p e c t t h e s u b c o n t r a c t o r s ' 
work ( T r . 4 6 ) , S t a n d r i n g wanted t o check t h e f i n i s h i n g work i n t h e o f f i c e b u i l d 
i n g t o make sur e t h a t t h e s u b c o n t r a c t o r s had done a good j o b . I f t h e work was 
s u b s t a n d a r d , S t a n d r i n g i n t e n d e d t o r e p o r t i t t o t h e employer so he c o u l d t a l k t o 
t h e s u b c o n t r a c t o r s . ( T r . 32 and 3 9 ) . 

C l a i m a n t was i n j u r e d a t a p p r o x i m a t e l y 4:55 p.m. ( T r . 1 7 ) . S t a n d r i n g , 
A r g e r i s and c l a i m a n t were c h e c k i n g t h e o f f i c e b u i l d i n g . C l a i m a n t came down t h e 
s t a i r s and stepped o f f a t h r e e f o o t p l a t f o r m , t w i s t i n g h i s a n k l e i n w a r d and 
b r e a k i n g i t . ( T r . 15-17). 

A l t h o u g h c l a i m a n t had f i n i s h e d h i s s h e e t i n g work i n t h e s t o r a g e b u i l d i n g s 
f o r t h e day, h i s p a i d s h i f t was n o t over u n t i l 5:30 p.m. ( T r . 5 ) . He was s t i l l 
r e s p o n s i b l e f o r t r a n s p o r t i n g t h e employer's t o o l s and d r i v i n g t h e o t h e r two 
w o r k e r s i n t h e employer's t r u c k back t o t h e employer's home. ( T r . 2 7 ) . 

A f t e r c l a i m a n t was i n j u r e d , S t a n d r i n g drove c l a i m a n t t o t h e employer's 
house and t h e n A r g e r i s drove him t o t h e emergency room. ( T r . 3 7 ) . Cl a i m a n t 
r e q u i r e d s u r g e r y on h i s a n k l e . (Ex. 6) . 

S t a n d r i n g d i d n o t t h i n k t h e y were d o i n g a n y t h i n g wrong i n c h e c k i n g t h e f i n 
i s h i n g work i n t h e o f f i c e b u i l d i n g . ( T r . 3 8 ) . I t was S t a n d r i n g ' s i d e a , and not 
c l a i m a n t ' s , t o t e l l t h e employer t h a t c l a i m a n t had been i n j u r e d f a l l i n g o f f a 
s p o o l w h i l e n a i l i n g s h e e t i n g i n t h e s t o r a g e b u i l d i n g . ( T r . 3 7 ) . C l a i m a n t j u s t 
went a l o n g w i t h t h e s t o r y . ( T r . 2 3 ) . L a t e r , S t a n d r i n g t o l d t h e employer t h e 
t r u t h . ( T r . 3 8 ) . 

L a t e r , t h e employer t o l d c l a i m a n t t h a t he was n o t cov e r e d by w o r k e r s ' com
p e n s a t i o n i n s u r a n c e . He suggested t h a t c l a i m a n t f i l e f o r w e l f a r e b e n e f i t s and 
asked c l a i m a n t t o say t h a t he was n o t i n j u r e d on t h e j o b so t h a t t h e employer 
w o u l d n o t "get i n t r o u b l e w i t h SAIF." The employer promised t o h e l p c l a i m a n t 
o u t w i t h some money on t h e s i d e . ( T r . 20) . The employer never d i d , so c l a i m a n t 
c o n t a c t e d an a t t o r n e y and f i l e d a c l a i m . ( T r . 2 1 ) . SAIF d e n i e d h i s c l a i m on 
Octo b e r 26, 1990. (Ex. 1 5 ) . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s June 23, 1990 i n j u r y arose o u t o f and i n t h e c o u r s e o f h i s em
plo y m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s i n j u r y was n o t w o r k - r e l a t e d and, t h e r e 
f o r e , n o t compensable. We d i s a g r e e . 

I n d e t e r m i n i n g whether t h e c l a i m i s compensable, t h e q u e s t i o n i s whether 
c l a i m a n t ' s i n j u r y arose o u t o f and i n t h e course o f employment. ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) . I n Rogers v. SAIF, 289 Or 633 ( 1 9 8 0 ) , t h e Supreme C o u r t adopted 
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a u n i t a r y "work c o n n e c t i o n " t e s t , which r e q u i r e s c l a i m a n t t o p r o v e t h a t t h e r e 
l a t i o n s h i p between h i s i n j u r y and h i s employment i s s u f f i c i e n t t h a t t h e i n j u r y 
s h o u l d be deemed compensable. I n a p p l y i n g t h i s approach, i t i s f i r s t n e c e s s a r y 
t o d e t e r m i n e whether t h e i n j u r y o c c u r r e d w h i l e c l a i m a n t was a t work o r engaged 
i n w o r k - r e l a t e d a c t i v i t y , t a k i n g i n t o c o n s i d e r a t i o n t i m e , p l a c e and c i r c u m 
s t a n c e s s u r r o u n d i n g t h e i n j u r y . 

I n o u r de novo r e v i e w , we r e l y on t h e seven f a c t o r s f i r s t i d e n t i f i e d by t h e 
Co u r t o f Appeals i n Jo r d a n v. Western E l e c t r i c Co., 1 Or App 441 (1970) i n de
t e r m i n i n g w h e t h e r an i n j u r y i s work r e l a t e d : (1) whether c l a i m a n t ' s a c t i v i t y a t 
t h e t i m e o f t h e i n j u r y was f o r t h e b e n e f i t o f t h e employer; (2) whe t h e r t h e 
a c t i v i t y was c o n t e m p l a t e d by t h e employer and t h e employee; (3) whether t h e 
a c t i v i t y was an o r d i n a r y r i s k o f , and i n c i d e n t a l t o , t h e p a r t i c u l a r employment; 
(4) w hether t h e employee was p a i d f o r t h e a c t i v i t y ; (5) whether t h e a c t i v i t y 
was on t h e employer's p r e m i s e s ; (6) whether t h e a c t i v i t y was d i r e c t e d o r a c q u i 
esced i n by t h e employer; and (7) whether t h e employee was on a p e r s o n a l m i s 
s i o n . T i m b e r l i n e Lodge v. K y l e , 97 Or App 239 ( 1 9 8 9 ) ; P r e s t o n v. SAIF, 88 Or 
App 327 ( 1 9 8 7 ) ; M e l l i s v. McEwen, Hanna, G r i s v o l d , 74 Or App 571 ( 1 9 8 5 ) . A l l o f 
t h e s e f a c t o r s a r e c o n s i d e r e d and no one f a c t o r i s d i s p o s i t i v e . I d . 

B e n e f i t t o t h e Employer 

C l a i m a n t ' s i n j u r y o c c u r r e d w h i l e he and t h e two o t h e r w o r k e r s i n s p e c t e d t h e 
f i n i s h i n g s u b c o n t r a c t o r s ' work i n t h e o f f i c e b u i l d i n g . On r e v i e w , SAIF argues 
t h a t t h e w o r k e r s went t o t h e o f f i c e b u i l d i n g o n l y t o s a t i s f y t h e i r own c u r i o s 
i t y . However, we a r e persuaded t h a t S t a n d r i n g , w i t h c l a i m a n t and A r g e r i s f o l 
l o w i n g , went t o t h e b u i l d i n g t o check t h e q u a l i t y o f t h e s u b c o n t r a c t o r s ' f i n i s h 
i n g work so he c o u l d r e p o r t back t o t h e employer. We base t h i s c o n c l u s i o n upon 
t h e t e s t i m o n y o f a l l t h r e e w o r k e r s , who s t a t e d t h a t t h e reason t h e y were i n t h e 
o f f i c e b u i l d i n g was t o i n s p e c t t h e f i n i s h i n g work and r e p o r t t o t h e employer. 
Even t h o u g h t h e employer t e s t i f i e d t h a t he had n o t asked them t o p e r f o r m t h a t 
t a s k , we f i n d t h a t he was t h e o n l y one who would have b e n e f i t e d f r o m t h e i n s p e c 
t i o n , e s p e c i a l l y i f t h e q u a l i t y had been s u b s t a n d a r d . 

A c t i v i t y C ontemplated by t h e P a r t i e s 

Here, t h e Re f e r e e c o n c l u d e d t h a t t h e employer d i d n o t c o n t e m p l a t e t h a t 
c l a i m a n t w o u l d r e t u r n t o t h e o f f i c e b u i l d i n g t o i n s p e c t t h e f i n i s h i n g work be
cause t h e s h e e t i n g had been completed i n t h a t b u i l d i n g . We do n o t agree because 
we f i n d t h a t c l a i m a n t ' s work was n o t completed s i n c e he c o n t i n u e d t o d e l i v e r and 
p i c k up s u p p l i e s i n t h e o f f i c e b u i l d i n g . A d d i t i o n a l l y , SAIF argues t h a t t h e 
f a c t t h a t t h e w o r k e r s f a b r i c a t e d a s t o r y about c l a i m a n t ' s i n j u r y shows t h a t t h e 
a c t i v i t y was n o t c o n t e m p l a t e d . We do n o t f i n d t h i s p e r s u a s i v e based upon 
S t a n d r i n g ' s t e s t i m o n y t h a t he d i d n o t t h i n k t h e r e was a n y t h i n g wrong w i t h i n 
s p e c t i n g t h e o f f i c e b u i l d i n g and he d i d n o t know why he made up t h e s t o r y . ( T r . 
3 7 ) . Even assuming arguendo t h a t t h e i n s p e c t i o n a c t i v i t y was n o t c o n t e m p l a t e d 
by t h e employer, we do n o t f i n d t h i s f a c t o r d i s p o s i t i v e . 

O r d i n a r y R i s k o f and I n c i d e n t a l t o Employment 

SAIF c l a i m s t h a t t h e i n j u r y was n o t an o r d i n a r y r i s k o f c l a i m a n t ' s employ
ment because he had completed h i s work i n t h e o f f i c e b u i l d i n g . As we s t a t e d 
above, c l a i m a n t t e s t i f i e d t h a t , even a f t e r he f i n i s h e d t h e s h e e t r o c k , he c o n t i n 
ued t o d e l i v e r s u p p l i e s t o t h e f i n i s h i n g s u b c o n t r a c t o r and t o p i c k up n a i l s a t 
t h e o f f i c e b u i l d i n g and had done so on t h e day o f t h e i n j u r y . The employer 
s t a t e d t h a t he d i d n o t "remember t h a t happening" on " t h a t p a r t i c u l a r day." We 
f i n d c l a i m a n t ' s t e s t i m o n y more p e r s u a s i v e . Moreover, we agree w i t h c l a i m a n t ' s 
a s s e r t i o n t h a t b e i n g i n j u r e d w h i l e w a l k i n g t h r o u g h a j o b s i t e i s an o r d i n a r y 
r i s k o f and i n c i d e n t a l t o c o n s t r u c t i o n employment. 
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SAIF contends t h a t c l a i m a n t had completed h i s work f o r t h e day and t h a t 
c l a i m a n t ' s v i s i t t o t h e o f f i c e b u i l d i n g was a p e r s o n a l d e v i a t i o n on c l a i m a n t ' s 
way home. There i s no d i s p u t e t h a t , when c l a i m a n t was i n j u r e d a t 4:55 p.m., he 
was n o t on h i s way home. He had n o t completed h i s r e s p o n s i b i l i t i e s o r h i s 
s h i f t . He s t i l l was r e q u i r e d t o d r i v e S t a n d r i n g and A r g e r i s back t o t h e em
p l o y e r ' s house i n t h e employer's t r u c k , which would t a k e u n t i l 5:30 p.m. We, 
t h e r e f o r e , c o n c l u d e t h a t c l a i m a n t was p a i d f o r t h e a c t i v i t y . 

A c t i v i t y on Premises 

SAIF appears t o argue on r e v i e w t h a t t h e i n j u r y d i d n o t o c c u r on t h e em
p l o y e r ' s premises because, as a s u b c o n t r a c t o r a t t h e c o n s t r u c t i o n s i t e , t h e em
p l o y e r ' s c o n t r o l o v e r t h e o f f i c e b u i l d i n g ended when c l a i m a n t f i n i s h e d h i s 
s h e e t r o c k work i n t h a t b u i l d i n g . We d i s a g r e e . W h i l e t h e employer's t e s t i m o n y 
c h a r a c t e r i z e d t h e o f f i c e b u i l d i n g , where c l a i m a n t was i n j u r e d , as a fo r m e r work 
s i t e ( T r . 4 5 ) , we f i n d t h a t t h e o f f i c e b u i l d i n g was an o n g o i n g work s i t e because 
c l a i m a n t c o n t i n u e d t o e n t e r t h a t b u i l d i n g t o d e l i v e r and p i c k up s u p p l i e s and 
t h e b u i l d i n g was a l s o p a r t o f a l a r g e r f i v e - b u i l d i n g c o n s t r u c t i o n s i t e where t h e 
employer's crew c o n t i n u e d t o work on s t o r a g e b u i l d i n g s . ( T r . 6 and 48-49). 

Employer D i r e c t i o n and Acquiescence 

Here, we c o n c l u d e t h a t S t a n d r i n g was c l a i m a n t ' s s u p e r v i s o r i n f a c t , i f n o t 
i n t i t l e . W h i l e t h e employer t e s t i f i e d t h a t S t a n d r i n g was n o t c l a i m a n t ' s super
v i s o r , he acknowledged t h a t S t a n d r i n g was t h e o l d e s t , t h e most e x p e r i e n c e d and 
t h e crew's l e a d e r . ( T r . 4 7 ) . Claimant t e s t i f i e d t h a t he and A r g e r i s were j u s t 
t r a i n e e s and t h a t he c o n s i d e r e d S t a n d r i n g h i s s u p e r v i s o r when t h e employer was 
n o t a t t h e work s i t e . ( T r . 9 ) . The day c l a i m a n t was i n j u r e d , t h e employer was 
n o t a t t h e work s i t e . ( T r . 1 1 ) . S t a n d r i n g announced t h a t he was g o i n g t o i n 
s p e c t t h e o f f i c e b u i l d i n g because he wanted t o r e p o r t t o t h e employer about t h e 
q u a l i t y o f t h e f i n i s h i n g work. ( T r . 36, 39-40). A r g e r i s t e s t i f i e d t h a t he and 
c l a i m a n t f o l l o w e d him i n t o t h e b u i l d i n g . ( T r . 3 2 ) . S t a n d r i n g d i d n o t o b j e c t 
( T r . 40) and t h e r e f o r e , as t h e wo r k e r s ' "de f a c t o " s u p e r v i s o r , he a c q u i e s c e d t o 
t h e i r p r e sence. 

P e r s o n a l M i s s i o n 

Because we f i n d t h a t t h e i n s p e c t i o n o f t h e f i n i s h i n g work i n t h e o f f i c e 
b u i l d i n g was f o r t h e b e n e f i t o f t h e employer, we f i n d as t o t h i s f a c t o r t h a t 
c l a i m a n t was n o t on a p e r s o n a l m i s s i o n . 

C o n c l u s i o n 

A l t h o u g h no one f a c t o r i s d i s p o s i t i v e h e r e , our c o n c l u s i o n s c o n c e r n i n g each 
f a c t o r , when t a k e n as a whole, persuade us t h a t t h e r e i s a s i g n i f i c a n t work-
c o n n e c t i o n between c l a i m a n t ' s i n j u r y on June 23, 1990 and c l a i m a n t ' s employment. 
C o n s e q u e n t l y , we h o l d t h a t c l a i m a n t ' s i n j u r i e s arose o u t o f and i n t h e c o u r s e o f 
c l a i m a n t ' s employment. A c c o r d i n g l y , SAIF's d e n i a l s h a l l be s e t a s i d e . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r f i n a l l y p r e v a i l i n g 
a g a i n s t SAIF's d e n i a l o f c o m p e n s a b i l i t y . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e assessed a t t o r n e y ,fee f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t 
h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y i s 
$3,800, t o be p a i d by t h e SAIF C o r p o r a t i o n on b e h a l f o f t h e no n c o m p l y i n g employ
e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
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d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a p p e l l a n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 6, 1991 i s r e v e r s e d . The SAIF Co r p o r a 
t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g i n 
accordance w i t h law. For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s a t t o r n e y 
i s awarded $3,800, t o be p a i d by SAIF on b e h a l f o f t h e noncomplying employer. 

November 27, 1991 C i t e as 43 Van N a t t a 2606 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROSEMARY E. SZABO-BERRY, Claimant 

WCB Case No. 89-08806 
ORDER ON REVIEW (REMANDING) 

Royce, e t a l . , Claimant A t t o r n e y s 
David O. Home, Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t u p h e l d t h e i n s u r e r ' s 
p a r t i a l d e n i a l o f her b i l a t e r a l i n n e r ear c o n d i t i o n , i n c l u d i n g h er c l a i m f o r 
p e r i l y m p h f i s t u l a s . I n her b r i e f , c l a i m a n t o b j e c t s t o t h e Refer e e ' s e x c l u s i o n 
o f Dr. B l a c k ' s r e p o r t s and r e q u e s t s remand t o a l l o w t h e i n s u r e r t o cross-examine 
Dr. B l a c k and f o r a d m i s s i o n o f Dr. Black's r e p o r t s . On r e v i e w , t h e i s s u e s a r e 
ev i d e n c e , remand and c o m p e n s a b i l i t y . We va c a t e and remand. 

FINDINGS OF FACT 

The i n s u r e r a c c e p t e d c l a i m a n t ' s c l a i m f o r a c o n c u s s i o n on March 20, 1987. 
On November 2, 1989, i t i s s u e d a p a r t i a l d e n i a l , d e s c r i b e d by t h e p a r t i e s as a 
d e n i a l o f t h e c o n d i t i o n s diagnosed and t r e a t e d by Dr. B l a c k , i n c l u d i n g p e r i l y m p h 
f i s t u l a s , e n d o l y m p h a t i c hydrops and beni g n paroxysmal p o s i t i o n a l nystagamus. 
(See Ex. 1 1 - 1 ) . 

C l a i m a n t r e q u e s t e d a h e a r i n g on t h e w r i t t e n p a r t i a l d e n i a l and an a l l e g e d 
"de f a c t o " d e n i a l o f t h e p e r i l y m p h f i s t u l a s . The h e a r i n g convened on November 
20, 1989. A t t h e o u t s e t , t h e Referee r e c e i v e d t h e e x h i b i t s s u b m i t t e d by c l a i m 
a n t . He l e f t t h e r e c o r d open f o r a master e x h i b i t l i s t ( t o be p r e p a r e d by t h e 
i n s u r e r ) , t h e d e p o s i t i o n s o f Do c t o r s B l a c k and Brown, "and p o t e n t i a l l y , depend
i n g on what i s de v e l o p e d i n t h e master l i s t , f o r f u r t h e r r e b u t t a l e v i d e n c e f r o m 
c l a i m a n t . " ( T r . 2 - 3 ) . The Referee a d m i t t e d no e x h i b i t s a t t h e t i m e o f h e a r i n g . 

A f t e r t h e h e a r i n g , c l a i m a n t ' s counsel a t t e m p t e d t o schedu l e B l a c k ' s d e p o s i 
t i o n , as r e q u e s t e d by t h e i n s u r e r . I n February 1990, c l a i m a n t ' s c o u n s e l i n f o r m 
ed t h e i n s u r e r and t h e Referee t h a t B l a c k would be u n a v a i l a b l e f o r t h e d e p o s i 
t i o n w h i c h had been schedu l e d f o r March 1990. The i n s u r e r moved t h a t B l a c k ' s 
r e p o r t s be e x c l u d e d , due t o t h e d o c t o r ' s f a i l u r e t o submit t o c r o s s - e x a m i n a t i o n . 
I n May 1990, c l a i m a n t ' s a t t o r n e y r e q u e s t e d more t i m e and o p i n e d t h a t a subpoena 
would be ne c e s s a r y t o compel B l a c k t o a t t e n d a d e p o s i t i o n . The i n s u r e r renewed 
i t s m o t i o n t h a t B l a c k ' s r e p o r t s be exc l u d e d . On June 12, 1990, t h e R e f e r e e ad
v i s e d t h a t t h e r e p o r t s would be ex c l u d e d . I n J u l y 1990, t h e i n s u r e r r e q u e s t e d 
t h a t c l o s i n g arguments be r e c e i v e d . I n September 1990, c l a i m a n t contended t h a t 
t h e r e p o r t s s h o u l d n o t be e x c l u d e d absent t h e i n s u r e r ' s subpoena o f Dr. B l a c k . 
The R e f e r e e a g a i n a d v i s e d t h e p a r t i e s t h a t Black's r e p o r t s would be e x c l u d e d and 
r e q u e s t e d s u b m i s s i o n o f c l o s i n g arguments. The r e c o r d was c l o s e d on November 
26, 1990, when t h e l a s t c l o s i n g argument was r e c e i v e d . The d i s p u t e d m e d i c a l 
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r e p o r t s were never a d m i t t e d . A f t e r t h e r e c o r d was c l o s e d and t h e R e f e r e e i s s u e d 
h i s o r d e r , t h e i n s u r e r s u b m i t t e d a master e x h i b i t l i s t and a number o f documents 
i n c l u d i n g t h e November 2, 1989 p a r t i a l d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

A r e f e r e e i s n o t bound by common law o r s t a t u t o r y r u l e s o f e v i d e n c e o r by 
t e c h n i c a l o r f o r m a l r u l e s o f pro c e d u r e , and may conduct t h e h e a r i n g i n any man
ner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . ORS 656.283(7). The Board and t h e 
c o u r t s have l o n g encouraged t h e e x e r c i s e o f d i s c r e t i o n i n e v i d e n t i a r y m a t t e r s i n 
f a v o r o f a d m i s s i o n so l o n g as t h e fundamental f a i r n e s s o f t h e p r o c e e d i n g i s n o t 
compromised. See Lucke v. Compensation Department, 254 Or 439, 442-43 ( 1 9 6 9 ) ; 
C r i s t o f a n o v. SAIF, 19 Or App 272, 273, 275 (1 9 7 4 ) ; C h erry Walker, 40 Van N a t t a 
1973 ( 1 9 8 8 ) . 

I n t h i s case, t h e Referee's d e c i s i o n t o c o n t i n u e t h e h e a r i n g f o r t h e depo
s i t i o n s o f Drs. B l a c k and Brown (and, p o t e n t i a l l y , f o r c l a i m a n t ' s r e b u t t a l e v i 
dence) and t o a l l o w t h e i n s u r e r t o submit a master e x h i b i t l i s t was w i t h i n h i s 
d i s c r e t i o n , as w e l l as a p p r o p r i a t e , c o n s i d e r i n g t h e s i t u a t i o n . However, t h e 
Re f e r e e u l t i m a t e l y e x c l u d e d Dr. Black's r e p o r t s , based on h i s f i n d i n g t h a t t h e 
d o c t o r r e f u s e d t o submit t o c r o s s - e x a m i n a t i o n . Because t h e i n s u r e r d i d n o t r e 
q u e s t a subpoena c o m p e l l i n g Dr. Black's appearance, we c o n c l u d e t h a t i t has n o t 
e s t a b l i s h e d t h a t B l a c k " r e f u s e d " t o submit t o c r o s s - e x a m i n a t i o n . We a l s o con
c l u d e t h a t , under t h e c i r c u m s t a n c e s o f t h i s case, B l a c k ' s r e p o r t s s h o u l d n o t 
have been e x c l u d e d u n l e s s he d i d r e f u s e t o be cross-examined. We r e a c h t h e s e 
c o n c l u s i o n s based on t h e f o l l o w i n g s t a t u t e and r u l e . 

ORS 656.310(2) p r o v i d e s , i n r e l e v a n t p a r t : 

"The c o n t e n t s o f m e d i c a l , s u r g i c a l and h o s p i t a l r e p o r t s p r e 
s e n t e d by c l a i m a n t f o r compensation s h a l l c o n s t i t u t e p r i m a f a c i e 
e v i d e n c e as t o t h e m a t t e r c o n t a i n e d t h e r e i n ; so a l s o s h a l l such r e 
p o r t s p r e s e n t e d by t h e i n s u r e r o r s e l f - i n s u r e d employer, p r o v i d e d 
t h a t t h e d o c t o r r e n d e r i n g m e d i c a l and s u r g i c a l r e p o r t s c o n s e n t s t o 
sub m i t t o c r o s s - e x a m i n a t i o n . * * * * " 

The s t a t u t e addresses t h e e v i d e n t i a r y v a l u e o f m e d i c a l r e p o r t s p r e s e n t e d by 
c l a i m a n t s s e p a r a t e l y from such r e p o r t s p r e s e n t e d by i n s u r e r s o r employers. The 
two c l a u s e s o f t h e sentence a re d i v i d e d by a se m i c o l o n . The f i r s t c l a u s e s i m p l y 
s t a t e s t h a t r e p o r t s from c l a i m a n t ' s e x p e r t s " s h a l l c o n s t i t u t e p r i m a f a c i e e v i 
dence." The second c l a u s e s t a t e s t h a t "so a l s o s h a l l such r e p o r t s p r e s e n t e d by 
t h e i n s u r e r o r s e l f - i n s u r e d employer, p r o v i d e d t h e d o c t o r r e n d e r i n g such r e p o r t s 
c o n s e n t s t o c r o s s - e x a m i n a t i o n . " The second c l a u s e c o n t a i n s c o n d i t i o n a l language 
w h i c h i s absent f r o m t h e f i r s t c l a u s e . Given t h e s e m i c o l o n s e p a r a t i n g t h e 
c l a u s e s , as w e l l as t h e "so a l s o * * * p r o v i d e d " c o n s t r u c t i o n o f t h e second 
c l a u s e , we c o n c l u d e t h a t t h e s t a t u t e p l a c e s a burden on t h e i n s u r e r t o ensure 
t h a t i t s e x p e r t s consent t o c r o s s - e x a m i n a t i o n , whereas such a burden i s n o t 
p l a c e d on t h e c l a i m a n t . T h i s c o n c l u s i o n i s s u p p o r t e d by t h e Board's r u l e , which 
i s p a t t e r n e d a f t e r t h e s t a t u t e . 

OAR 438-07-005(3) p r o v i d e s : 

"The i n s u r e r may subpoena t h e c l a i m a n t ' s a t t e n d i n g o r c o n s u l t 
i n g p h y s i c i a n ( s ) o r v o c a t i o n a l e x p e r t f o r c r o s s - e x a m i n a t i o n . Medi
c a l , s u r g i c a l , h o s p i t a l and v o c a t i o n a l r e p o r t s o f f e r e d by t h e i n 
s u r e r w i l l a l s o be accepted as prima f a c i e e v i d e n c e p r o v i d e d t h e i n 
s u r e r agrees t o produce t h e m e d i c a l o r v o c a t i o n a l e x p e r t f o r c r o s s -
e x a m i n a t i o n upon r e q u e s t o f t h e c l a i m a n t . The r e p o r t s o f any medi
c a l o r v o c a t i o n a l e x p e r t who has r e f u s e d t o make h e r s e l f o r h i m s e l f 
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a v a i l a b l e f o r c r o s s - e x a m i n a t i o n s h a l l be e x c l u d e d f r o m t h e r e c o r d 
u n l e s s good cause i s shown why such evidence s h o u l d be r e c e i v e d . 
The c o s t o f c r o s s - e x a m i n a t i o n o f any m e d i c a l o r v o c a t i o n a l e x p e r t 
under t h i s s e c t i o n s h a l l be p a i d by t h e i n s u r e r . " (Emphasis added). 

The f i r s t p h r a s e o f t h e r u l e e x p r e s s l y p r o v i d e s : "The i n s u r e r may subpoena 
t h e c l a i m a n t ' s a t t e n d i n g o r c o n s u l t i n g p h y s i c i a n ( s ) o r v o c a t i o n a l e x p e r t f o r 
c r o s s - e x a m i n a t i o n . " (Emphasis added). The second phrase r e q u i r e s t h e i n s u r e r 
t o produce i t s e x p e r t s f o r c r o s s - e x a m i n a t i o n . I n t h e r u l e , as i n t h e s t a t u t e , 
we r e a d t h e d i f f e r e n t i a l t r e a t m e n t t o p l a c e a burden on t h e i n s u r e r w h i c h i t 
does n o t p l a c e on t h e c l a i m a n t . By i m p l i c a t i o n t h e n , c l a i m a n t i s n o t r e q u i r e d 
t o produce her w i t n e s s f o r t h e i n s u r e r ' s ease o f c r o s s - e x a m i n a t i o n . 

The t h i r d s entence o f t h e r u l e d e a l s w i t h s i t u a t i o n s where t h e a u t h o r o f a 
r e p o r t " r e f u s e s " t o make h i m s e l f a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . The q u e s t i o n 
i n t h e p r e s e n t case i s whether B l a c k has " r e f u s e d " , w i t h i n t h e meaning o f t h e 
s t a t u t e and r u l e . I f so, h i s r e p o r t e d o p i n i o n s h o u l d be e x c l u d e d . However, we 
now h o l d t h a t c l a i m a n t ' s e x p e r t has n o t " r e f u s e d , " u n l e s s and u n t i l t h e i n s u r e r 
has subpoenaed him and he f a i l s t o comply w i t h t h e subpoena. 

I n t h i s r e g a r d , we n o t e t h a t t h e Board's r e p r e s e n t a t i v e s a r e empowered t o 
i s s u e and s e r v e subpoenas f o r t h e att e n d a n c e o f w i t n e s s e s and t h e p r o d u c t i o n o f 
pa p e r s , c o n t r a c t s , books, ac c o u n t s , documents and t e s t i m o n y b e f o r e any h e a r i n g 
under ORS 654.001 t o 654.295, 654.750 t o 654.780 and 656.001 t o 656.794. 1 

ORS 6 5 6 . 7 2 6 ( 2 ) ( c ) . Concerning enforcement, ORS 656.732 p r o v i d e s t h a t t h e c i r 
c u i t c o u r t , on a p p l i c a t i o n o f t h e Referee, s h a l l compel obedience t o subpoenas 
i s s u e d and s e r v e d p u r s u a n t t o ORS 656.726. 

I n t h i s case, because c l a i m a n t a d v i s e d t h e i n s u r e r i n F e b r u a r y 1990 t h a t 
B l a c k had c a n c e l l e d a scheduled d e p o s i t i o n , and t h e r e c o r d was n o t c l o s e d u n t i l 
November 1990, t h e i n s u r e r had ample t i m e t o subpoena Dr. B l a c k . There i s no 
i n d i c a t i o n t h a t t h e i n s u r e r made an e f f o r t t o do so. 

Moreover, t h i s i s n o t a case where t h e i n s u r e r has made a l l r e a s o n a b l e a t 
tem p t s t o compel c r o s s - e x a m i n a t i o n , b u t i s d e p r i v e d o f i t s r i g h t t o do so. See 
M a r i e C. Walsh, 42 Van N a t t a 2372 (1990) (Board u p h e l d e x c l u s i o n o f e x h i b i t s 
where i n s u r e r a t t e m p t e d t o subpoena p h y s i c i a n , b u t p h y s i c i a n ' s o f f i c e r e f u s e d t o 
d i s c l o s e h i s address o r l o c a t i o n ) ; see a l s o W i l l i a m V. Bellamy, 42 Van N a t t a 651 
(1990) ( E x h i b i t s e x c l u d e d where i n s u r e r would be r e q u i r e d t o i n v o k e e x t r a 
t e r r i t o r i a l p r o c e s s t o e x e r c i s e i t s r i g h t t o cross-examine o u t - o f - s t a t e p h y s i 
c i a n s ) . Because t h e i n s u r e r made no a t t e m p t t o compel t h e w i t n e s s ' c o o p e r a t i o n , 
s u b s t a n t i a l j u s t i c e i s n o t served by a l l o w i n g i t t o b e n e f i t f r o m t h e e x c l u s i o n 
a r y r u l e . 

The i n s u r e r argues t h a t a subpoena would be o f no v a l u e i n c o m p e l l i n g 
B l a c k ' s t e s t i m o n y , because B l a c k has a l r e a d y demonstrated t h a t he i s n o t w i l l i n g 
t o c o o p e r a t e . T h i s argument l a c k s p e r s u a s i v e f o r c e because, i n t h e absence o f a 
subpoena, i t i s s p e c u l a t i v e . Moreover, Blac k ' s compliance o r noncompliance w i t h 
a h y p o t h e t i c a l subpoena i s n o t m a t e r i a l t o our d e c i s i o n i n t h i s case. R a t h e r , 
our h o l d i n g i s t h a t , i n t h e i n t e r e s t o f s u b s t a n t i a l j u s t i c e , Dr. B l a c k ' s r e p o r t s 
s h o u l d o n l y be e x c l u d e d under t h e r u l e i f Dr. Black ' s r e f u s a l t o make h i m s e l f 
a v a i l a b l e f o r c r o s s - e x a m i n a t i o n i s demonstrated by h i s r e f u s a l t o c o o p e r a t e 
a f t e r s e r v i c e o f a l a w f u l l y i s s u e d subpoena. 

1. P r a c t i c a l l y s p e a k i n g , t h e a t t o r n e y s a c t as t h e Board's r e p r e s e n t a t i v e s 
i n p r e p a r i n g and s e r v i n g t h e subpoenas. 
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We n o t e t h a t a l t h o u g h t h e r e i s a s t a t u t o r y p r o v i s i o n f o r c o m p e l l i n g adher
ence t o a subpoena t h r o u g h C i r c u i t Court i n t e r v e n t i o n , a w i t n e s s ' r e f u s a l t o be 
cross- e x a m i n e d f o r purposes o f se e k i n g t h e e x c l u s i o n o f h i s o r her t e s t i m o n y o r 
r e p o r t s under OAR 438-07-005(3) i s s u f f i c i e n t l y d e m o n s t r a t e d by a r e f u s a l t o r e 
spond t o a subpoena i s s u e d by t h i s forum, and we do n o t r e q u i r e p r o o f o f f u r t h e r 
l a c k o f c o o p e r a t i o n a t t h e C i r c u i t Court l e v e l t o e s t a b l i s h t h a t r e f u s a l . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been "im
p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e veloped." ORS 656.295( 5 ) . 
Because t h e r e c o r d does n o t e s t a b l i s h whether Dr. B l a c k would c o n t i n u e t o be un
a v a i l a b l e f o r c r o s s - e x a m i n a t i o n i f subpoenaed, t h e r e c o r d i s n o t s u f f i c i e n t l y 
d e v e l o p e d on t h e e v i d e n t i a r y i s s u e . Moreover, we have n o t p r e v i o u s l y i n t e r p r e t 
ed o u r r u l e t o r e q u i r e a c a r r i e r t o subpoena a w i t n e s s p r i o r t o moving f o r ex
c l u s i o n o f r e p o r t s . T h e r e f o r e , i n t h e f u r t h e r i n t e r e s t o f s u b s t a n t i a l j u s t i c e , 
we remand t o t h e Referee t o a f f o r d t h e i n s u r e r an o p p o r t u n i t y t o f u l l y e x e r c i s e 
i t s r i g h t t o cross-examine Dr. Bl a c k , o r waive i t s r i g h t t o do so. The Referee 
s h a l l t h e n d e t e r m i n e w h i c h e x h i b i t s , i n c l u d i n g t h o s e s u b m i t t e d a f t e r t h e p r i o r 
c l o s u r e o f t h e r e c o r d , s h o u l d be a d m i t t e d i n t h e i n t e r e s t o f s u b s t a n t i a l j u s 
t i c e . When t h e r e c o r d has been f u l l y developed, t h e Referee s h a l l i s s u e a 
f i n a l , a p p e a l a b l e o r d e r on t h e m e r i t s . 

ORDER 

The Referee's o r d e r d a t e d November 29, 1990 i s v a c a t e d . T h i s m a t t e r i s 
remanded t o Referee M i l l s f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

November 27, 1991 C i t e as 43 Van N a t t a 2609 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALICE A. TAUG, Claimant 
WCB Case No. 90-16849 

ORDER ON REVIEW 
B o t t i n i , e t a l . , C l aimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t d e n i e d h e r r e q u e s t 
f o r a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e i s 
e n t i t l e m e n t t o te m p o r a r y t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

On May 7, 1990, t h e Governor s i g n e d i n t o law Senate B i l l 1197, an e x t e n s i v e 
r e v i s i o n o f t h e w o r k e r s ' compensation s t a t u t e s . See Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch. 2. Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and 
t h e h e a r i n g was convened a f t e r J u l y 1, 1990, we an a l y z e t h i s m a t t e r under 
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amended ORS 656.268, w h i c h p r o v i d e s , i n p a r t : 1 

" ( 3 ) Temporary t o t a l d i s a b i l i t y b e n e f i t s s h a l l c o n t i n u e u n t i l 
w h i c h e v e r o f t h e f o l l o w i n g e v e n t s f i r s t o c c u r s : 

" ( a ) The worker r e t u r n s t o r e g u l a r o r m o d i f i e d employment; 

" ( b ) The a t t e n d i n g p h y s i c i a n g i v e s t h e worker a w r i t t e n r e 
l e a s e t o r e t u r n t o r e g u l a r employment; o r 

" ( c ) The a t t e n d i n g p h y s i c i a n g i v e s t h e worker a w r i t t e n r e 
l e a s e t o r e t u r n t o m o d i f i e d employment, such employment i s o f f e r e d 
i n w r i t i n g t o t h e worker and t h e worker f a i l s t o b e g i n such employ
ment . " 

I n t h i s case, c l a i m a n t was r e l e a s e d , and i n f a c t r e t u r n e d , t o r e g u l a r work 
on October 9, 1989. A l t h o u g h her a t t e n d i n g p h y s i c i a n l a t e r changed t h e r e l e a s e 
t o m o d i f i e d work, t h e i n s u r e r was a u t h o r i z e d t o t e r m i n a t e payment o f t e m p o r a r y 
t o t a l d i s a b i l i t y under amended ORS 6 5 6 . 2 6 8 ( 3 ) ( a ) . 

The q u e s t i o n r e m a i n s , however, whether t h e i n s u r e r was o b l i g a t e d t o recom
mence payment o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s on March 15, 1990, t h e d a t e 
c l a i m a n t l e f t work. C l a i m a n t contends t h a t she i s e n t i t l e d t o a r e s u m p t i o n o f 
such b e n e f i t s because she l e f t work as a d i r e c t r e s u l t o f her compensable i n 
j u r y . We d i s a g r e e . 

An i n j u r e d w o r k e r whose temporary t o t a l d i s a b i l i t y b e n e f i t s have been p r o p 
e r l y t e r m i n a t e d becomes e n t i t l e d t o r e s u m p t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y i f , 
p r i o r t o c l a i m c l o s u r e , t h e a t t e n d i n g p h y s i c i a n a g a i n a u t h o r i z e s t i m e l o s s . 
OAR 4 3 6 - 6 0 - 0 3 0 ( 4 ) ( a ) . I n t h i s case, Dr. Wayson r e p o r t e d t h a t , as o f J anuary 29, 
1990, c l a i m a n t "was n o t a b l e t o r e t u r n t o f u l l d u t y because o f e x a c e r b a t i o n o f 
her symptoms." (Ex. 4 1 ) . However, c l a i m a n t was, i n f a c t , p e r f o r m i n g r e g u l a r 
work a t t h a t t i m e and c o n t i n u e d t o do so f o r more t h a n one month t h e r e a f t e r . 
Moreover, i n a n o t e d a t e d January 8, 1991, Dr. Wayson c a n d i d l y acknowledged t h a t 
a t no t i m e d i d he a u t h o r i z e c l a i m a n t t o q u i t her j o b . (Ex. 4 2 ) . A c c o r d i n g l y , 
we c o n c l u d e t h a t c l a i m a n t d i d n o t l e a v e her j o b w i t h t h e n e c e s s a r y m e d i c a l 
a u t h o r i z a t i o n . 

C l a i m a n t r e l i e s on J u d i t h L. K e e l e r , 42 Van N a t t a 154 ( 1 9 9 0 ) . However, as 
r e c o g n i z e d by t h e i n s u r e r , K e e l e r was d e c i d e d under forme r ORS 656.268, w h i c h 
r e q u i r e d payment o f t e m p o r a r y t o t a l d i s a b i l i t y u n t i l t h e c l a i m was c l o s e d , o r 
c l a i m a n t was b o t h m e d i c a l l y s t a t i o n a r y and r e l e a s e d t o r e t u r n t o r e g u l a r work. 
See F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592 ( 1 9 8 8 ) . Moreover, t h e 
c l a i m a n t i n K e e l e r d i d n o t r e t u r n t o work a f t e r her i n j u r y b u t , r a t h e r , l e f t 
work "as a d i r e c t r e s u l t o f t h e d i s a b l i n g e f f e c t s o f her compensable i n j u r y . " 
42 Van N a t t a a t 154. I n t h i s case, c l a i m a n t p e r f o r m e d her r e g u l a r j o b f r o m 
October 8, 1989 t o March 15, 1990, a t which t i m e she d e c i d e d t o q u i t . Her 

1 I n r e a c h i n g t h i s c o n c l u s i o n , we r e c o g n i z e t h a t , when d e t e r m i n i n g c l a i m 
a n t ' s e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y payments, f o r m e r ORS 656.268(3) 
was i n e f f e c t , and t h e i n s u r e r was r e q u i r e d t o conform i t s conduct t o t h a t 
s t a t u t e . However, we have p r e v i o u s l y concluded t h a t t h e r e i s n o t h i n g anomalous 
i n a d e c i s i o n by t h e l e g i s l a t u r e t o a p p l y amended ORS 656.268(3) r e t r o a c t i v e l y 
t o a l l e x i s t i n g c l a i m s , t h e r e b y r e q u i r i n g t h e c l a i m a n t ' s e n t i t l e m e n t t o tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s t o be d e t e r m i n e d by t h e amended s t a t u t e . See 
Rocky L. Coble, 43 Van N a t t a 1907 ( 1 9 9 1 ) . 



A l i c e A. Tauq, 43 Van N a t t a 2609 (1991) 2611 

reasons f o r q u i t t i n g may have i n c l u d e d t h e e x p e c t a t i o n t h a t h er symptoms would 
r e d u c e ; however, she a l s o wanted t o r e t u r n t o s c h o o l and f i n i s h h er communica
t i o n s d egree. 

I n s h o r t , t h e i n s u r e r was a u t h o r i z e d t o t e r m i n a t e payment o f t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s upon c l a i m a n t ' s r e t u r n t o work. Because t h e r e was no 
m a t e r i a l change i n c l a i m a n t ' s c o n d i t i o n from t h e t i m e she r e t u r n e d t o work, and 
because t h e r e was no a u t h o r i z a t i o n from her t r e a t i n g p h y s i c i a n t o e i t h e r miss 
work o r q u i t h er j o b , c l a i m a n t ' s v o l i t i o n a l a c t o f l e a v i n g h er employment does 
n o t e n t i t l e her t o a r e s u m p t i o n o f temporary t o t a l d i s a b i l i t y b e n e f i t s . 

ORDER 

The Referee's o r d e r d a t e d February 6, 1991 i s a f f i r m e d . 

November 27, 1991 C i t e as 43 Van N a t t a 2611 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BENNIE J . TIBBETS, Claimant 

WCB Case No. 89-25859 
ORDER ON REVIEW 

F l a x e l , e t a l . , C l aimant A t t o r n e y s 
Foss, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M c W i l l i a m s ' o r d e r 
t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r a h i a t a l h e r n i a . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , and, i f t h e h e r n i a i s n o t compensable, 
p r e m a t u r e c l o s u r e , e x t e n t o f permanent d i s a b i l i t y and o f f s e t . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " b u t n o t her " F i n d i n g s o f 
U l t i m a t e F a c t , " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

As o f June 27, 1989, no m a t e r i a l improvement i n c l a i m a n t ' s compensable 
c o n d i t i o n was r e a s o n a b l y expected. 

The o n l y o n g o i n g t r e a t m e n t f o r c l a i m a n t ' s neck, back, l e f t s h o u l d e r and 
l e f t arm problems i s p a i n m e d i c a t i o n . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

C l a i m a n t b e a r s t h e burden o f p r o v i n g t h a t her work i n j u r y i s a m a t e r i a l 
cause o f h e r c u r r e n t d i s a b i l i t y o r need f o r t r e a t m e n t f o r a h i a t a l h e r n i a . 
H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or App 254, 257 (1 9 8 3 ) . Due t o t h e passage o f 
t i m e s i n c e c l a i m a n t ' s compensable i n j u r y and t h e number o f p o t e n t i a l c a u s a l 
f a c t o r s , c a u s a t i o n i s a complex m e d i c a l i s s u e w h i c h must be r e s o l v e d by e x p e r t 
m e d i c a l e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn 
v. P u b l i s h e r s Paper Co.. 76 Or App 105, 109 (198 5 ) , r e v den 300 Or 546 (1 9 8 6 ) . 
R e s o l u t i o n o f t h e c a u s a t i o n d i s p u t e i n t h i s case r e q u i r e s e x p e r t a n a l y s i s r a t h e r 
t h a n e x p e r t o b s e r v a t i o n . A l l i e v. SAIF, 79 Or App 284 ( 1 9 8 6 ) . 

The R e f e r e e d e c i d e d t h a t c l a i m a n t c a r r i e d her burden o f p r o v i n g t h a t t h e 
Octo b e r 1987 work i n j u r y was a m a t e r i a l cause o f her c u r r e n t d i s a b i l i t y o r need 
f o r t r e a t m e n t f o r a h i a t a l h e r n i a . I n r e a c h i n g t h i s c o n c l u s i o n , t h e R eferee 
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r e l i e d on t h e o p i n i o n o f Dr. L i e b o l d , who f i r s t t r e a t e d c l a i m a n t i n 1989 and 
a p p a r e n t l y d e t e c t e d and diagnosed t h e h e r n i a by October o f t h a t y e a r . (See Exs. 
34, 3 9 - 3 ) . The R e f e r e e fo u n d L i e b o l d ' s o p i n i o n r e g a r d i n g c a u s a t i o n t o be p e r 
s u a s i v e , even t h o u g h i t i s based i n p a r t on c l a i m a n t ' s r e p o r t i n g and c l a i m a n t i s 
n o t a r e l i a b l e h i s t o r i a n . The Referee reasoned t h a t , because t h e r e i s no d i s 
p u t e c o n c e r n i n g t h e mechanism o f t h e accepted muscle s t r a i n and c l a i m a n t ' s i n i 
t i a l symptoms were a r g u a b l y c o n s i s t e n t w i t h t h e e x i s t e n c e o f a h e r n i a soon a f t e r 
t h e i n j u r y , L i e b o l d ' s h i s t o r y was a c c u r a t e . 

The i n s u r e r contends t h a t t h e mechanism o f t h e a c c e p t e d i n j u r y i s d i s p u t e d 
and L i e b o l d ' s o p i n i o n i s n o t p e r s u a s i v e , because h i s h i s t o r y c o n c e r n i n g t h e 1987 
l i f t i n g i n c i d e n t d i f f e r s f r o m c l a i m a n t ' s t e s t i m o n y r e g a r d i n g her i n j u r y . We 
agree. 

C l a i m a n t s t a t e d t h a t she d i d n o t t e l l L i e b o l d t h a t she and a n o t h e r woman 
l i f t e d a v e r y heavy c o n t a i n e r o f f i s h 1-2 f e e t o f f t h e ground and moved i t 20 
f e e t . ( T r . 4 9 - 5 1 ) . However, L i e b o l d r e l i e d on t h a t h i s t o r y i n f o r m i n g h i s 
o p i n i o n r e g a r d i n g c a u s a t i o n . (See Exs. 5 1 , 6 1 , 6 2 ) . Inasmuch as c l a i m a n t 
d e n i e s t h e h i s t o r y upon wh i c h L i e b o l d r e l i e d , we do n o t c o n c l u d e t h a t L i e b o l d ' s 
o p i n i o n i s based on an a c c u r a t e h i s t o r y . T h e r e f o r e , we do n o t f i n d L i e b o l d ' s 
o p i n i o n t o be p e r s u a s i v e . See Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . Moreover, 
we n o t e t h a t L i e b o l d a l s o s t a t e d t h a t " i t i s n o t a h a r d m a t t e r t o produce an 
[ s i c ] h i a t a l h e r n i a " and t h a t c l a i m a n t ' s w e i g h t and l a c k o f muscle t o n e c o u l d 
e a s i l y r e s u l t i n a h i a t a l h e r n i a . (Ex. 6 1 ) . 

Assuming, w i t h o u t d e c i d i n g , t h a t c l a i m a n t ' s symptoms f o l l o w i n g t h e work i n 
j u r y were c o n s i s t e n t w i t h t h e h e r n i a d i a g n o s i s w h i c h f o l l o w e d o v e r a y e a r l a t e r , 
we a r e n o t persuaded t h a t t h e i n j u r y caused t h e h e r n i a . F i r s t , as we e x p l a i n e d 
above, L i e b o l d ' s o p i n i o n r e g a r d i n g c a u s a t i o n i s n o t p e r s u a s i v e . Second, t h e r e 
m a i n i n g m e d i c a l e v i d e n c e s u p p o r t s t h e o p p o s i t e c o n c l u s i o n . (See Exs. 39-2 & 45-
1 ) . T h i r d , we n o t e t h a t , two months a f t e r t h e i n j u r y , c l a i m a n t was asymptomatic 
and wanted t o r e t u r n t o work. (Ex. 8 ) . The l a t t e r e v i d e n c e s u g g e s t s t h a t 
c l a i m a n t d i d n o t have a h e r n i a r e s u l t i n g from her 1987 i n j u r y . For t h e s e r e a 
sons, we c o n c l u d e t h a t c l a i m a n t has n o t c a r r i e d her burden o f p r o v i n g t h a t her 
compensable i n j u r y was a m a t e r i a l cause o f her h i a t a l h e r n i a . 

Because t h e R eferee found c l a i m a n t ' s c l a i m f o r a h i a t a l h e r n i a t o be com
pe n s a b l e and remanded t h e c l a i m f o r f u r t h e r p r o c e s s i n g , she d i d n o t address t h e 
p r e m a t u r e c l o s u r e , e x t e n t and o f f s e t i s s u e s . These i s s u e s were n o t b r i e f e d on 
r e v i e w . However, inasmuch as t h e y were p r o p e r l y r a i s e d a t h e a r i n g and t h e 
r e c o r d i s s u f f i c i e n t l y d eveloped, we proceed t o address them. 

Premature c l o s u r e 

A t h e a r i n g , c l a i m a n t argued t h a t she was n o t m e d i c a l l y s t a t i o n a r y , f o l l o w 
i n g h e r October 25, 1987 work i n j u r y , u n t i l June 1, 1990, t h e d a t e o f Dr. 
L i e b o l d ' s l a s t e x a m i n a t i o n . We d i s a g r e e . 

An i n j u r e d w o r k e r i s c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no f u r t h e r mate
r i a l improvement o f t h e compensable c o n d i t i o n would r e a s o n a b l y be e x p e c t e d f r o m 
m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . ORS 656.005(17). I t i s c l a i m a n t ' s 
burden t o e s t a b l i s h t h a t she was n o t m e d i c a l l y s t a t i o n a r y when t h e c l a i m was 
c l o s e d . B e r l i n e r v. Weyerhaeuser, 54 Or App 624 ( 1 9 8 1 ) . 

Here, c l a i m c l o s u r e on June 27, 1989 was a p p a r e n t l y based on t h e f i n d i n g s 
r e p o r t e d and o p i n i o n s expressed i n t h e O r t h o p a e d i c C o n s u l t a n t s ' A p r i l 27, 1989 
r e p o r t . (See Ex. 3 3 ) . The C o n s u l t a n t s n o t e d t h a t c l a i m a n t c o m p l a i n e d o f p a i n 
i n t h e l e f t s i d e o f t h e neck, s h o u l d e r , r i b cage, arm and t h e a x i l l a r y l i n e i n 
t h e m i d - t h o r a c i c r e g i o n and t h a t her headaches, which p r e e x i s t e d t h e 1987 
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i n j u r y , had worsened. The C o n s u l t a n t s found no e v i d e n c e o f f o c a l n e u r o l o g i c a l 
d e f i c i t ; o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and t h a t any f u r t h e r 
t r e a t m e n t would be p a l l i a t i v e o n l y ; and recommended t h a t c l a i m a n t r e t u r n t o a 
d i f f e r e n t j o b . ( I d . a t 4 ) . 

I n e v a l u a t i n g t h e e x p e c t a t i o n o f improvement a t c l a i m c l o s u r e , we a l s o con
s i d e r p o s t - c l o s u r e m e d i c a l r e p o r t s , because c l a i m a n t ' s c o n d i t i o n d i d n o t change 
a f t e r c l o s u r e and t h e o n l y q u e s t i o n i s whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
a t t h e t i m e o f c l o s u r e . Scheuninq v. J.R. S i m p l o t & Co., 84 Or App 622 ( 1 9 8 7 ) . 

I n t h i s case, t h e m e d i c a l evidence i n d i c a t e s t h a t c l a i m a n t c o n t i n u e d t o 
seek t r e a t m e n t f o r a v a r i e t y o f c o m p l a i n t s a f t e r c l a i m c l o s u r e . However, p a i n 
m e d i c a t i o n was t h e o n l y t r e a t m e n t p r o v i d e d . Under t h e c i r c u m s t a n c e s , we con
c l u d e t h a t , as o f June 27, 1989, t h e r e c o r d does n o t show t h a t m a t e r i a l improve
ment c o u l d r e a s o n a b l y have been expected from m e d i c a l t r e a t m e n t o r t h e passage 
o f t i m e . C onsequently, t h e c l a i m was n o t p r e m a t u r e l y c l o s e d and we proceed t o 
a ddress c l a i m a n t ' s e n t i t l e m e n t t o permanent d i s a b i l i t y b e n e f i t s . 

E x t e n t o f permanent d i s a b i l i t y 

P u r s u a n t t o t h e a p p l i c a b l e r u l e s , t h e e v a l u a t i o n o f c l a i m a n t ' s d i s a b i l i t y 
i s based on t h e s t a n d a r d s i n e f f e c t a t t h e t i m e c l a i m a n t ' s c l a i m was c l o s e d by 
t h e June 27, 1989 D e t e r m i n a t i o n Order. Consequently, f o r m e r OAR 436-35-001, e t 
seq. , a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-
35-010 t h r o u g h 436-35-260 a p p l y t o a r a t i n g o f scheduled permanent d i s a b i l i t y 
and f o r m e r OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o a r a t i n g o f unscheduled 
permanent d i s a b i l i t y . 

R e g a r d i n g sche d u l e d d i s a b i l i t y , former ORS 656.214(2) p r o v i d e s i n r e l e v a n t 
p a r t : "When permanent p a r t i a l d i s a b i l i t y r e s u l t s from an i n j u r y , t h e c r i t e r i a 
f o r t h e r a t i n g o f d i s a b i l i t y s h a l l be t h e permanent l o s s o f use o r f u n c t i o n o f 
t h e i n j u r e d member due t o t h e i n d u s t r i a l i n j u r y . " R e g a r ding unscheduled d i s 
a b i l i t y , f o r m e r ORS 656.214(5) p r o v i d e s i n r e l e v a n t p a r t : " I n a l l cases o f i n 
j u r y r e s u l t i n g i n permanent p a r t i a l d i s a b i l i t y * * * t h e c r i t e r i a f o r r a t i n g 
d i s a b i l i t y s h a l l be t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compens
a b l e i n j u r y . " Only t h o s e l o s s e s which are due t o t h e compensable i n j u r y a re 
r a t a b l e . 

I n t h e p r e s e n t case, c l a i m a n t ' s i n j u r y r e s u l t e d i n d i a g n o s i s o f a c u t e l e f t 
i n t e r c o s t a l muscle s t r a i n , a c u t e l e f t t h o r a c i c muscle s t r a i n and a c u t e l e f t 
u pper abdominal muscle s t r a i n . (Ex. 1 ) . Dr. L i e b o l d , c l a i m a n t ' s c u r r e n t t r e a t 
i n g p h y s i c i a n , r e c e n t l y o p i n e d t h a t t h e 1987 i n j u r y caused " c e r v i c a l , [ l e f t ] 
s h o u l d e r - s c a p u l a r muscle s t r a i n - s p r a i n , t e n d o n i t i s , [ l e f t ] d o r s a l m y o s i t i s , an 
i n t e r c o s t a l n e u r i t i s , t e n d o n i t i s o f [ l e f t ] upper arm, p o s t r a u m a t i c f i b r o m y o s i t i s 
o f t h e s e a r e a s ' s t r u c t u r e s , p o s s i b l e R o t a t o r C u f f t e a r and secondary l o w e r back 
d y s f u n c t i o n w i t h S a c r o i l i i t i s and t r o c h a n t e r b u r s i t i s . " (Ex. 6 2 - 1 - 2 ) . I n h i s 
p h y s i c a l c a p a c i t i e s e v a l u a t i o n , L i e b o l d s t a t e d t h a t c l a i m a n t has p e r m a n e n t l y r e 
s t r i c t e d use o f her neck, l e f t s h o u l d e r and l e f t arm and t h a t " [ s h e ] w i l l n o t be 
a b l e t o use her [ l e f t ] arm r e a c h i n g above t h e s h o u l d e r l e v e l and moving r e p e t i 
t i v e l y h e r head-neck and t h e [ l e f t ] s houlder-arm and back." (Ex. 6 2 - 2 ) . 
L i e b o l d i s t h e o n l y m e d i c a l e x p e r t who e x p r e s s l y r e l a t e d c l a i m a n t ' s c u r r e n t 
upper body c o m p l a i n t s t o her 1987 s p r a i n / s t r a i n i n j u r y . 

On t h e o t h e r hand, t h e O r t h o p a e d i c C o n s u l t a n t s c o n c l u d e d t h a t c l a i m a n t has 
no i n j u r y - r e l a t e d permanent impairment. (Ex. 3 3 ) . Dr. Kho, n e u r o l o g i s t , exam
i n e d c l a i m a n t on May 10, 1990, and n o t e d her c o m p l a i n t s o f headaches, neck p a i n 
and " t o t a l back p a i n . " (Ex. 58-1). Kho r e p o r t e d t h a t c l a i m a n t v o l u n t a r i l y r e 
s t r i c t e d h e r s e l f d u r i n g range o f m o t i o n t e s t i n g . Based on her response t o 
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p a l p a t i o n , Kho o p i n e d t h a t c l a i m a n t ' s neck, d o r s a l back and l o w e r back p a i n i s 
"non p h y s i o l o g i c . " (Ex. 58 - 4 ) . He concluded t h a t c l a i m a n t s u f f e r s f r o m : 

"Severe psychogenic p a i n syndrome w i t h : D e p r e s s i o n . C h r o n i c 
c e r v i c a l , d o r s a l and lumbar m y o f a s c i a l p a i n syndrome w i t h : Somatiza
t i o n d i s o r d e r / c o n v e r s i o n d i s o r d e r . Suspect d e p e n d e n t / h i s t r i o n i c 
p e r s o n a l i t y d i s o r d e r . Muscle t e n s i o n headaches. C h r o n i c d i s u s e syn
drome o f t h e back. Exogenous o b e s i t y moderate t o severe. I n t e r f e r 
ence and c o n v e r s i o n s i g n s n o t e d d u r i n g exam. Chemical dependency." 
(Ex. 5 8 - 4 - 5 ) . 

I n t h i s r e g a r d , we n o t e t h a t c l a i m a n t does n o t have a r a t a b l e p s y c h o l o g i c a l 
c o n d i t i o n , because no such c o n d i t i o n has been diagnosed by a p s y c h o l o g i s t o r 
p s y c h i a t r i s t , as r e q u i r e d by former OAR 436-35-400(1). Moreover, no m e d i c a l ex
p e r t r e l a t e s any p s y c h o l o g i c a l c o n d i t i o n which c l a i m a n t may have t o h e r work 
i n j u r y . 

A l t h o u g h we t e n d t o g i v e g r e a t w e i g h t t o t h e o p i n i o n s o f a t r e a t i n g p h y s i 
c i a n , see W e i l a n d v.SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) , we d e c l i n e t o do so h e r e . 
We have p r e v i o u s l y f o u n d Dr. L i e b o l d ' s o p i n i o n c o n c e r n i n g t h e c a u s a t i o n o f 
c l a i m a n t ' s h e r n i a t o be u n p e r s u a s i v e . We f i n d h i s o p i n i o n r e g a r d i n g t h e r e l a 
t i o n s h i p between c l a i m a n t ' s o t h e r p h y s i c a l c o m p l a i n t s and her 1987 i n j u r y t o be 
s i m i l a r l y u n p e r s u a s i v e , f o r t h e f o l l o w i n g reasons. 

F i r s t , inasmuch as c l a i m a n t d e n i e d r e p o r t i n g t h e h i s t o r y o f h e r i n j u r y 
w h i c h L i e b o l d r e l i e d upon, we c o n t i n u e t o f i n d h i s o p i n i o n c o n c e r n i n g c a u s a t i o n 
t o be g e n e r a l l y u n p e r s u a s i v e . Second, numerous ex a m i n i n g p h y s i c i a n s r e c o r d e d 
c l a i m a n t ' s s u b j e c t i v e neck, back, s h o u l d e r and arm c o m p l a i n t s , n o t i n g t h e l a c k 
o f o b j e c t i v e f i n d i n g s e x p l a i n i n g t h o s e c o m p l a i n t s . A l t h o u g h c l a i m a n t does have 
s l i g h t l y b u l g i n g c e r v i c a l d i s c s , L i e b o l d i s t h e o n l y p h y s i c i a n who r e l a t e s t h e 
b u l g e s t o c l a i m a n t ' s i n j u r y . No p h y s i c i a n r e l a t e s c l a i m a n t ' s c o m p l a i n t s t o her 
d i s c a b n o r m a l i t i e s . Examining d o c t o r s a l s o r e p o r t e d t h a t c l a i m a n t e x a g g e r a t e s , 
v o l u n t a r i l y r e s t r i c t s her range o f m o t i o n i n t h e s e areas and t h a t her a b i l i t y t o 
move i n c r e a s e d when she was d i s t r a c t e d . (Exs. 26-7, 27-2, 33-3, 5 8 - 4 ) . Dr. 
L i e b o l d d i d n o t e x p l a i n why he b e l i e v e s t h a t c l a i m a n t ' s c u r r e n t c o m p l a i n t s a r e 
r e l a t e d t o t h e 1987 muscle s t r a i n , d e s p i t e t h e absence o f p h y s i c a l f i n d i n g s sup
p o r t i n g h i s t h e o r y and t h e presence o f reasoned m e d i c a l o p i n i o n s t o t h e con
t r a r y . N e i t h e r do we f i n d h i s range o f m o t i o n measurements more r e l i a b l e t h a n 
t h o s e o f e x a m i n i n g p h y s i c i a n s who not e d c l a i m a n t ' s e x a g g e r a t i o n s . F i n a l l y , 
a l t h o u g h L i e b o l d e x p l a i n e d how c l a i m a n t ' s i n j u r y c o u l d have caused h e r c o n t i n u 
i n g c o m p l a i n t s , he d i d n o t e x p l a i n why he b e l i e v e s t h a t d i d happen. See Gormlev 
v. SAIF, 52 Or App 1055 ( 1 9 8 1 ) . I n view o f L i e b o l d ' s a p p a r e n t l y i n a c c u r a t e h i s 
t o r y and h i s l a c k o f r e a s o n i n g , we f i n d h i s o p i n i o n t o be u n p e r s u a s i v e . And, i n 
t h e absence o f p e r s u a s i v e m e d i c a l evidence a s s o c i a t i n g c l a i m a n t ' s c h r o n i c neck, 
back, l e f t s h o u l d e r and l e f t arm c o m p l a i n t s w i t h her 1987 i n j u r y , we c o n c l u d e 
t h a t c l a i m a n t has n o t c a r r i e d her burden o f p r o v i n g t h a t she s u f f e r s r a t a b l e 
i n j u r y - r e l a t e d permanent r e s i d u a l s . Consequently, she i s n o t e n t i t l e d t o perma
ne n t d i s a b i l i t y b e n e f i t s and t h e D e t e r m i n a t i o n Order i s u p h e l d . 

O f f s e t 

The i n s u r e r r e q u e s t s a u t h o r i z a t i o n t o r e c o v e r t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s p a i d f o r p e r i o d s subsequent t o c l a i m c l o s u r e on June 27, 1989. I n a s 
much as t h e i n s u r e r has e s t a b l i s h e d an overpayment, (see Exs. 35- 3 7 ) , i t i s en
t i t l e d t o o f f s e t t h a t overpayment a g a i n s t any f u t u r e permanent d i s a b i l i t y award 
t o w h i c h c l a i m a n t may be e n t i t l e d . See Robert E. Kubala, 43 Van N a t t a 1495 
(1991) . 
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The R e f e r e e ' s o r d e r d a t e d February 4, 1991 i s r e v e r s e d . The i n s u r e r ' s p a r 
t i a l d e n i a l o f t h e h i a t a l h e r n i a c l a i m i s r e i n s t a t e d and u p h e l d . The Referee's 
assessed a t t o r n e y f e e award i s r e v e r s e d . The June 27, 1989 D e t e r m i n a t i o n Order 
i s a f f i r m e d . The i n s u r e r i s a l l o w e d an o f f s e t f o r t e m p o r a r y d i s a b i l i t y p a i d f o r 
any p e r i o d a f t e r June 27, 1989, a g a i n s t any f u t u r e permanent d i s a b i l i t y award. 

November 27, 1991 C i t e as 43 Van N a t t a 2615 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ANDREW L. WATKINS, Claimant 

WCB Case No. 90-20276 
ORDER ON REVIEW 

Jackson & Vause, Claimant A t t o r n e y s 
Jerome L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . 
On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g c o r r e c t i o n and 
s u p p l e m e n t a t i o n . We do n o t adopt t h e ne x t t o t h e l a s t sentence o f t h e s i x t h 
p a r a g r a p h . 

Dr. Grossman made a c l i n i c a l f i n d i n g o f back p a i n and l i m i t a t i o n s on 
s t r a i g h t l e g l i f t i n g . 

The J u l y 13, 1989 D e t e r m i n a t i o n Order award o f 23 p e r c e n t permanent p a r t i a l 
d i s a b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n was t h e l a s t arrangement o f compen
s a t i o n f o r c l a i m a n t ' s unscheduled c o n d i t i o n . T h i s unscheduled award was approv
ed by an e a r l i e r r e f e r e e ' s November 2 1 , 1989 o r d e r . 

The November 2 1 , 1989 S t i p u l a t e d o r d e r award o f 10 p e r c e n t l o s s o f use o r 
f u n c t i o n o f t h e l e f t l e g was t h e l a s t arrangement o f compensation f o r c l a i m a n t ' s 
s c h e d u l e d c o n d i t i o n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t e x p e r i e n c e d symptomatic worsening o f h i s low back and l e f t l e g 
c o n d i t i o n s , s u p p o r t e d by o b j e c t i v e m e d i c a l f i n d i n g s , s i n c e h i s l a s t arrangements 
o f c ompensation ( t h e J u l y 13, 1989 D e t e r m i n a t i o n Order and t h e November 2 1 , 1989 
O p i n i o n and O r d e r ) . 

C l a i m a n t ' s symptomatic worsening o f h i s low back c o n d i t i o n d i d n o t r e s u l t 
i n a d i m i n i s h e d e a r n i n g c a p a c i t y below t h e l e v e l f i x e d a t t h e t i m e o f t h e l a s t 
arrangement o f compensation. 

C l a i m a n t ' s symptomatic worsening o f h i s l e f t l e g c o n d i t i o n d i d n o t r e s u l t 
i n i n c r e a s e d l o s s o f use o r f u n c t i o n o f t h a t member. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c o n d i t i o n had n o t worsened s i n c e h i s l a s t 
arrangement o f compensation. T h e r e f o r e , t h e Referee c o n c l u d e d t h a t c l a i m a n t had 
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n o t e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m . A l t h o u g h we f i n d t h a t c l a i m a n t 
has e s t a b l i s h e d a symptomatic w o r s e n i n g , we agree w i t h t h e R e f e r e e ' s u l t i m a t e 
c o n c l u s i o n t h a t c l a i m a n t has n o t e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m . 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i 
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e p urposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e Work
e r s ' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

C l a i m a n t i s c l a i m i n g an a g g r a v a t i o n o f b o t h h i s unscheduled c o n d i t i o n ( l o w 
back) and h i s s c h e d u l e d c o n d i t i o n ( l e f t l e g ) . We address t h e s e c o n d i t i o n s sepa
r a t e l y . 

A g g r a v a t i o n - Unscheduled C o n d i t i o n 

To e s t a b l i s h an a g g r a v a t i o n c l a i m f o r an unscheduled c o n d i t i o n , c l a i m a n t 
must p r o v e by a preponderance o f t h e evidence t h a t : (1) s i n c e t h e l a s t a r r a n g e 
ment o f c o mpensation, he has s u f f e r e d a symptomatic o r p a t h o l o g i c w o r s e n i n g , 
e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s , r e s u l t i n g f r o m 
t h e o r i g i n a l i n j u r y ; (2) such worsening r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y 
below t h e l e v e l f i x e d a t t h e t i m e o f t h e l a s t arrangement o f c o m p e n s a t i on; and 
(3) i f t h e l a s t arrangement o f compensation c o n t e m p l a t e d f u t u r e p e r i o d s o f i n 
c r e a s e d symptoms accompanied by d i m i n i s h e d e a r n i n g c a p a c i t y , c l a i m a n t ' s d i m i n 
i s h e d e a r n i n g c a p a c i t y exceeded t h a t c o n t e m p l a t e d . ORS 656.273(1) and ( 8 ) ; 
Edward D. Lucas, 41 Van N a t t a 2272 (19 8 9 ) , r e v ' d on o t h e r grounds Lucas v. 
C l a r k , 106 Or App 687 ( 1 9 9 1 ) ; Leroy Frank. 43 Van N a t t a 1950 ( 1 9 9 1 ) . See 
L a r r y L. Bowen, 43 Van N a t t a 1164 (1991). 

C l a i m a n t argues t h a t he e x p e r i e n c e d a symptomatic w o r s e n i n g o f h i s low back 
c o n d i t i o n s u p p o r t e d by o b j e c t i v e m e d i c a l f i n d i n g s s i n c e h i s l a s t arrangement o f 
c ompensation. We agree. 

On June 19, 1990, Dr. Grossman, c l a i m a n t ' s t h e n t r e a t i n g p h y s i c i a n , o p i n e d 
t h a t c l a i m a n t ' s c o n d i t i o n had worsened over t h e p a s t f o u r months. Dr. Grossman 
n o t e d t h e f o l l o w i n g o b j e c t i v e f i n d i n g s s u p p o r t i n g a w o r s e n i n g o f c l a i m a n t ' s low 
back c o n d i t i o n : (1) t e n d e r n e s s i n t h e lumbar and lower d o r s a l s p i n e ; and (2) 
l i m i t a t i o n o f s t r a i g h t l e g r a i s i n g due t o p a i n a t zero degrees on t h e l e f t and 
20 t o 25 degrees on t h e r i g h t . (Ex. 3 6 ) . The r e c o r d i n d i c a t e s t h a t t h e f i r s t 
f i n d i n g was p r e s e n t a t t h e J u l y 13, 1989 D e t e r m i n a t i o n Order; t h e r e f o r e , t h i s 
f i n d i n g does n o t r e p r e s e n t a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . (Ex. 2 3 ) . 

However, t h e l a s t f i n d i n g does r e p r e s e n t a symptomatic w o r s e n i n g . P r i o r t o 
t h e November 1989 o r d e r , p a i n l i m i t e d c l a i m a n t ' s s t r a i g h t l e g r a i s i n g t o 30 de
g r e e s on t h e l e f t and 40 degrees on t h e r i g h t . (Ex. 2 3 ) . Thus, t h e June 1990 
f i n d i n g s r e p r e s e n t a symptomatic worsening s u p p o r t e d by o b j e c t i v e f i n d i n g s . 

N o t w i t h s t a n d i n g o u r f i n d i n g o f a symptomatic w o r s e n i n g , we f i n d t h a t t h e r e 
i s no p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t ' s symptomatic i n c r e a s e r e s u l t e d i n 
d i m i n i s h e d e a r n i n g c a p a c i t y . P r i o r t o t h e November 1989 o r d e r , c l a i m a n t was un
a b l e t o r e t u r n t o h i s r e g u l a r j o b as a t r u c k d r i v e r due t o t h e work i n j u r y . As 
o f A p r i l 4, 1988, c l a i m a n t was r e l e a s e d f o r l i g h t d u t y " w i t h a l i m i t a t i o n on t h e 
use o f h i s back m u s c u l a t u r e . " (Ex. 1 5 ) . No p h y s i c i a n has l i m i t e d c l a i m a n t ' s 
a b i l i t y t o work beyond t h e l i g h t d u t y l i m i t a t i o n g i v e n i n A p r i l 1988. 
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C l a i m a n t has n o t worked s i n c e h i s a t - i n j u r y j o b . ( T r . 2 2 ) . He t e s t i f i e d 
t h a t he i s u n a b l e t o work because h i s back p a i n l i m i t s h i s a b i l i t y t o s i t . ( T r . 
1 0 ) . However, we do n o t f i n d t h i s t e s t i m o n y p e r s u a s i v e . C l a i m a n t ' s v o c a t i o n a l 
a s s i s t a n c e program was t e r m i n a t e d because he d e c l i n e d o r was u n a v a i l a b l e f o r 
such a s s i s t a n c e . (Ex. 2 8 ) . F u r t h e r m o r e , t h e p a i n c e n t e r n o t e d t h a t c l a i m a n t 
s t a t e d t h a t i t would be d i f f i c u l t f o r him t o a t t e n d t h e f u l l program because o f 
h i s i n v o l v e m e n t i n h i s v o l u n t e e r work. (Ex. 19-3). These i t e m s i n d i c a t e t h a t 
c l a i m a n t ' s unemployment may be due t o f a c t o r s o t h e r t h a n back p a i n . On t h i s 
r e c o r d , we do n o t f i n d c l a i m a n t ' s t e s t i m o n y t h a t he cannot work because o f back 
p a i n s u f f i c i e n t t o c a r r y h i s burden o f p r o v i n g t h a t he has s u f f e r e d d i m i n i s h e d 
e a r n i n g c a p a c i t y . 

I n h i s June 19, 1990 r e p o r t , Dr. Grossman n o t e d t h a t , up t o s i x months ago, 
c l a i m a n t was w o r k i n g almost 40 hours per week a t a "desk j o b " and i n t h e p a s t 
t h r e e t o f o u r months he u s u a l l y worked o n l y one t o t h r e e hours a day. (Ex. 3 6 ) . 
Dr. Grossman seems t o have an i n a c c u r a t e h i s t o r y , g i v e n t h e f a c t t h a t c l a i m a n t 
has n o t worked s i n c e h i s a t - i n j u r y j o b . However, even assuming t h a t t h e s e hours 
o f work r e f e r t o t h e v o l u n t e e r work c l a i m a n t t e s t i f i e d t h a t he was i n v o l v e d i n , 
Dr. Grossman's r e p o r t does not e s t a b l i s h t h a t c l a i m a n t was n o t c a p a b l e o f d o i n g 
l i g h t d u t y work. On t h i s r e c o r d , c l a i m a n t has n o t e s t a b l i s h e d t h a t h i s symp
t o m a t i c w o r s e n i n g r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y below t h e l e v e l f i x e d 
a t t h e November 1989 o r d e r . Thus, c l a i m a n t has n o t e s t a b l i s h e d a compensable 
a g g r a v a t i o n o f h i s low back c o n d i t i o n . 

A g g r a v a t i o n - Scheduled C o n d i t i o n 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n o f a s c h e d u l e d c o n d i t i o n , 
c l a i m a n t must p r o v e , by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s , a 
worsened c o n d i t i o n r e s u l t i n g from t h e compensable c o n d i t i o n . ORS 656.273(1) and 
( 3 ) ; P e r r y v. SAIF, 307 Or 654 ( 1 9 8 9 ) . To prove a w o r s e n i n g o f a s c h e d u l e d body 
p a r t , c l a i m a n t must show t h a t he i s more d i s a b l e d , i . e . , has s u s t a i n e d an i n 
c r e a s e d l o s s o f use o r f u n c t i o n o f t h a t body p a r t , e i t h e r t e m p o r a r i l y o r perma
n e n t l y , s i n c e t h e l a s t arrangement o f compensation. I n t e r n a t i o n a l Paper Co. v. 
T u r n e r , 304 Or 354 ( 1 9 8 7 ) , on rem 91 Or App 91 ( 1 9 8 8 ) . 

Dr. Grossman n o t e d t h a t c l a i m a n t "has had more p a i n and e p i s o d e s o f f a l l i n g 
down w h i c h he r e f e r s t o as ' b l a c k o u t s p e l l s . ' " (Ex. 3 6 ) . C l a i m a n t t e s t i f i e d 
t h a t h i s l e f t l e g gave o u t f o u r t i m e s over t h e p r e v i o u s t h r e e t o s i x months and 
t h a t i t had n o t done so b e f o r e t h a t p e r i o d o f t i m e . ( T r . 15, 2 0 ) . However, t h e 
November 1989 o r d e r n o t e d t h a t c l a i m a n t ' s l e f t l e g " w i l l o c c a s i o n a l l y g i v e o u t . " 
F u r t h e r m o r e , one o f t h e bases f o r h i s p r e v i o u s scheduled award was t h i s problem 
o f h i s l e g g i v i n g o u t . (Ex. 29-2, 29-6). T h e r e f o r e , we do n o t f i n d t h a t h i s 
c o n t i n u i n g p r o b l em w i t h h i s l e f t l e g g i v i n g o u t e s t a b l i s h e s a w o r s e n i n g o f h i s 
c o n d i t i o n . 

Dr. Grossman's June 19, 1990 r e p o r t n o t e d t h e f o l l o w i n g o b j e c t i v e f i n d i n g s 
s u p p o r t i n g a w o r s e n i n g o f c l a i m a n t ' s l e f t l e g c o n d i t i o n : (1) a t r o p h y o f one-
h a l f i n c h i n t h e l e f t c a l f ; and (2) " h y p a e s t h e s i a [ s i c ] o f t h e e n t i r e l e f t l e g 
c i r c u m f e r e n t i a l l y . " (Ex. 3 6 ) . The r e c o r d i n d i c a t e s t h a t t h e f i r s t f i n d i n g was 
p r e s e n t a t t h e November 1989 o r d e r ; t h e r e f o r e , t h a t f i n d i n g does n o t r e p r e s e n t a 
w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . (Ex. 23, 2 9 ) . 

However, t h e l a s t f i n d i n g does r e p r e s e n t a symptomatic w o r s e n i n g . P r i o r t o 
t h e November 1989 o r d e r , s e n s a t i o n i n c l a i m a n t ' s l e f t l e g was decreased l a t e r 
a l l y t o l i g h t t o u c h . (Ex. 2 3 ) . Thus, t h e June 1990 f i n d i n g s r e p r e s e n t a symp
t o m a t i c w o r s e n i n g s u p p o r t e d by o b j e c t i v e f i n d i n g s . 

N e v e r t h e l e s s , t h e r e c o r d does not e s t a b l i s h t h a t t h i s l o s s i n s e n s a t i o n r e 
s u l t e d i n an i n c r e a s e d l o s s o f use o r f u n c t i o n o f c l a i m a n t ' s l e f t l e g . There i s 
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no e v i d e n c e on t h i s i s s u e i n t h e r e c o r d . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t 
has n o t e s t a b l i s h e d an a g g r a v a t i o n o f h i s l e f t l e g c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 15, 1991 i s a f f i r m e d . 

November 27, 1991 C i t e as 43 Van N a t t a 2618 (19911 

I n t h e M a t t e r o f t h e Compensation o f 
MARY E. WEAVER, Claimant 
WCB Case No. 91-00702 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Ref e r e e 
P e t e r s o n ' s o r d e r t h a t d i r e c t e d i t t o pay c l a i m a n t ' s award o f s c h e d u l e d permanent 
d i s a b i l i t y a t t h e r a t e o f $305 per degree. I n her b r i e f , c l a i m a n t contends t h a t 
she i s e n t i t l e d t o p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e 
f a i l u r e t o pay compensation a t t h e c o r r e c t r a t e . On r e v i e w , t h e i s s u e s a r e r a t e 
o f s c h e d u l e d permanent d i s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

Rate o f Scheduled Permanent D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e r a t e o f sc h e d u l e d 
permanent d i s a b i l i t y i s s u e w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s December 19, 1990 award o f s c h e d u l e d 
permanent d i s a b i l i t y s h o u l d be p a i d a t t h e r a t e o f $305 per degree. We agree. 

I n A l a n G. H e r r o n , 43 Van N a t t a 267, on recon 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e 1990 Oregon Laws,Chapter 2, s e c t i o n 7 amendment t o ORS 6 5 6 . 2 1 4 ( 2 ) , 
w h i c h i n c r e a s e d t h e v a l u e p er degree o f scheduled permanent d i s a b i l i t y f r o m $145 
t o $305, a p p l i e d t o a l l awards o f scheduled d i s a b i l i t y made on o r a f t e r May 7, 
1990, r e g a r d l e s s o f t h e d a t e o f i n j u r y . 

A c c o r d i n g l y , because c l a i m a n t ' s awards o f scheduled permanent d i s a b i l i t y 
were made a f t e r May 7, 1990, t h e Referee c o r r e c t l y c o n c l u d e d t h a t t h e awards 
s h o u l d be p a i d a t t h e r a t e o f $305 per degree. 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t seeks p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e 
f a i l u r e t o pay sc h e d u l e d permanent d i s a b i l i t y a t t h e c o r r e c t r a t e . No h e a r i n g 
was h e l d . R a t h e r , t h e case was s u b m i t t e d t o t h e Referee on s t i p u l a t e d f a c t s . 
The R e f e r e e d i d n o t address t h e p e n a l t y and a t t o r n e y f e e i s s u e . A l t h o u g h 
c l a i m a n t ' s h e a r i n g r e q u e s t l i s t s p e n a l t i e s and a t t o r n e y f e e s as an i s s u e , t h e 
i s s u e was n o t r a i s e d by c l a i m a n t ' s c o u n s e l i n her t r i a l memorandum. However, 
c l a i m a n t has r e a s s e r t e d t h e r e q u e s t f o r p e n a l t y and a t t o r n e y f e e s on Board 
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r e v i e w , and SAIF, i n i t s a p p e l l a n t ' s b r i e f , does n o t r e l y on w a i v e r o f t h e r e 
q u e s t as i t s d e f e n s e . T h e r e f o r e , we address t h e i s s u e . 

The a d m i n i s t r a t i v e r u l e SAIF r e l i e s on i s c o n t r a r y t o t h e Board's h o l d i n g 
i n H e r r o n , s u p r a . As a g e n e r a l r u l e , we do n o t , i n such c i r c u m s t a n c e s , assess a 
p e n a l t y ; f o r t o do so would p e n a l i z e t h e i n s u r e r f o r c o m p l y i n g w i t h a v a l i d 
a d m i n i s t r a t i v e r u l e . See e.g. John K e l l e r , 38 Van N a t t a 1351, 1352 ( 1 9 8 6 ) . 
A l t h o u g h i n H e r r o n , t h e Board e x p r e s s l y gave no e f f e c t t o t h e D i r e c t o r ' s r u l e , 
t h e Board d i d n o t d e c l a r e t h e r u l e i n v a l i d . T h e r e f o r e , we d e c l i n e t o assess a 
p e n a l t y i n t h i s case. 

A t t o r n e y Fees on Board Review 

Because we have n o t d i s a l l o w e d o r reduced c l a i m a n t ' s compensation, c l a i m 
a n t ' s c o u n s e l i s e n t i t l e d t o an assessed f e e under ORS 656 . 3 8 2 ( 2 ) . A f t e r con
s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w 
c o n c e r n i n g t h e r a t e o f scheduled permanent d i s a b i l i t y i s s u e i s $700, t o be p a i d 
by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 16, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $700, 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 

November 29, 1991 C i t e as 43 Van N a t t a 2619 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CRAIG H. AYER, Claimant 
WCB Case No. 90-21934 

ORDER ON REVIEW 
Karen M. Werner, Claimant A t t o r n e y 

J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r s e t t i n g 
a s i d e i t s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

As t h e R eferee c o r r e c t l y s t a t e d , i n o r d e r f o r a c l a i m a n t t o pr o v e t h a t h i s 
i n j u r y c l a i m i s compensable, he must show t h a t t h e c l a i m " i s e s t a b l i s h e d by med
i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . " ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . As we 
s t a t e d i n Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 8 1 ) , a c l a i m a n t may s a t i s f y 
t h i s s t a t u t o r y r e q u i r e m e n t i f he o f f e r s evidence t h a t a p h y s i c i a n has examined 
him and d e t e r m i n e d t h a t he s u f f e r s from a d i s a b i l i t y o r a p h y s i c a l c o n d i t i o n 
t h a t r e q u i r e s m e d i c a l s e r v i c e s . That d e t e r m i n a t i o n need n o t be based s o l e l y on 
pu r e o b j e c t i v e f a c t o r s , such as an x - r a y t h a t v e r i f i e s t h e e x i s t e n c e o f a f r a c 
t u r e . I n s t e a d , we have c o n s t r u e d t h e " o b j e c t i v e f i n d i n g s " r e q u i r e m e n t t o be 
s a t i s f i e d i f t h e p h y s i c i a n ' s e v a l u a t i o n o f t h e p h y s i c a l c o n d i t i o n i s based o n l y 
on t h e w o r k e r ' s d e s c r i p t i o n o f t h e p a i n he i s e x p e r i e n c i n g . I d . The r e p o r t , 
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however, cannot m e r e l y r e c i t e t h e c l a i m a n t ' s c o m p l a i n t s o f p a i n , b u t r a t h e r must 
i n d i c a t e t h a t t h e c l a i m a n t does, i n f a c t , e x p e r i e n c e symptoms. I d . 

Here, c l a i m a n t r e l i e s on a m e d i c a l r e p o r t s u b m i t t e d by Dr. K e r r , c l a i m a n t ' s 
s o l e t r e a t i n g p h y s i c i a n , as p r o o f o f "medical e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . " I n t h a t r e p o r t , Dr. K e r r diagnoses c l a i m a n t as s u f f e r i n g f r o m low 
back p a i n syndrome. He i n d i c a t e d t h a t c l a i m a n t " e x h i b i t e d some r i g h t s c i a t i c 
n e r v e p a i n t o t h e r i g h t m i d - t h i g h . " As t h e Referee i n d i c a t e d , Dr. K e r r recom
mended r e s t and p r e s c r i b e d m e d i c a t i o n , heat and massage. He a l s o p u t c l a i m a n t 
on l i g h t d u t y work. 

We f i n d t h i s s u f f i c i e n t t o c o n s t i t u t e " o b j e c t i v e f i n d i n g s " and t o e s t a b l i s h 
c o m p e n s a b i l i t y o f t h e c l a i m . We are no t persuaded by SAIF's argument t h a t t h e 
c l a i m i s n o t compensable because t h i s r e c o r d does n o t c o n t a i n any o f t h e spe
c i f i c examples o f " o b j e c t i v e f i n d i n g s " l i s t e d i n ORS 656.005(19). As i n d i c a t e d 
by t h e language o f t h e p r o v i s i o n , t h a t l i s t i s n o t e x c l u s i v e . L i k e w i s e , we do 
no t c o n s i d e r Dr. K e r r ' s h a n d w r i t t e n n o t e i n d i c a t i n g t h a t t h e r e were no " o b j e c t 
i v e f i n d i n g s " t o be d e t e r m i n a t i v e . " O b j e c t i v e f i n d i n g s " i s a l e g a l t e r m , n o t a 
m e d i c a l t e r m , and Dr. K e r r ' s o r i g i n a l c h a r t notes and subsequent l e t t e r t o SAIF 
(Ex. 1 and 3) i n d i c a t e t h a t t h e r e were o b j e c t i v e f i n d i n g s . 

Because SAIF i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s a l l o w e d o r 
reduced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an 
assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $650, t o be p a i d by SAIF. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e 
case, t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 1, 1991 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a re a s o n a b l e a t t o r n e y f e e o f $650, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 

November 29, 1991 C i t e as 43 Van N a t t a 2620 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHLEEN A. HOFF, Claimant 

WCB Case No. 90-18230 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
VavRosky, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Knapp's o r d e r t h a t : 
(1) i n c r e a s e d h e r s c h e d u l e d permanent p a r t i a l d i s a b i l i t y award f o r a l e f t l e g 
i n j u r y f r o m 8 p e r c e n t (12 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 13 
p e r c e n t (19.5 d e g r e e s ) ; and (2) a f f i r m e d t h e D e t e r m i n a t i o n Order award o f no un
sch e d u l e d permanent d i s a b i l i t y . The s e l f - i n s u r e d employer c r o s s - r e q u e s t s r e v i e w 
o f t h a t p o r t i o n o f t h e o r d e r t h a t d i r e c t e d i t t o pay c l a i m a n t ' s s c h e d u l e d perma
nent d i s a b i l i t y award a t t h e r a t e o f $305 per degree. On r e v i e w , t h e i s s u e s a r e 
e x t e n t o f permanent d i s a b i l i t y , scheduled and unscheduled, and t h e r a t e o f 
sch e d u l e d permanent d i s a b i l i t y . We a f f i r m i n p a r t and m o d i f y i n p a r t . 
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We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on A p r i l 4, 1990, 
and h e r c l a i m was c l o s e d by D e t e r m i n a t i o n Order on May 22, 1990, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m 
a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t sea. Former OAR 436-35-
010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . 

S cheduled D i s a b i l i t y 

The E v a l u a t i o n S e c t i o n concluded, and t h e Referee agreed, t h a t c l a i m a n t i s 
e n t i t l e d t o an award o f 8 p e r c e n t scheduled permanent d i s a b i l i t y f o r an 80 p e r 
c e n t r e m o v a l o f t h e meniscus by s u r g e r y . Former OAR 4 3 6 - 3 5 - 2 3 0 ( 4 ) ( d ) . The Ref
e r e e a l s o c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o an a d d i t i o n a l 5 p e r c e n t sched
u l e d permanent d i s a b i l i t y f o r a t r o p h y o f her l e f t t h i g h . Former OAR 436-35-
2 3 0 ( 5 ) ( b ) . Inasmuch as t h o s e v a l u e s a r e n o t d i s p u t e d , we agree w i t h t h o s e con
c l u s i o n s and adopt them as our own. 

I n a d d i t i o n t o t h o s e v a l u e s , c l a i m a n t contends t h a t she i s e n t i t l e d t o an 
award f o r a c h r o n i c c o n d i t i o n l i m i t i n g t h e r e p e t i t i v e use o f her l e f t l e g . She 
r e l i e s s o l e l y on her t e s t i m o n y t h a t she has knee p a i n w h i l e c l i m b i n g , k n e e l i n g 
and b e n d i n g . 

Former OAR 436-35-010(7) a l l o w s f o r an award o f 5 p e r c e n t f o r c h r o n i c con
d i t i o n s t h a t l i m i t t h e r e p e t i t i v e use o f a scheduled body p a r t . However, c l a i m 
a n t ' s t e s t i m o n y , w h i l e p r o b a t i v e , does n o t by i t s e l f e s t a b l i s h t h e e x i s t e n c e o f 
a c h r o n i c c o n d i t i o n . See Ruben C a r l o s , 43 Van N a t t a 605 ( 1 9 9 1 ) . There must be 
m e d i c a l e v i d e n c e t o s u p p o r t such a f i n d i n g . I n t h i s case, Dr. Tacaks, c l a i m 
a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t "has no l i m i t a t i o n s i n be n d i n g , 
c r a w l i n g , l i f t i n g , p u s h i n g o r use o f her lower e x t r e m i t i e s . " (Ex. 2 2 ) . C l a i m 
a n t ' s p r e v i o u s t r e a t i n g p h y s i c i a n , Dr. I r v i n e , s t a t e d t h a t c l a i m a n t ' s knee p a i n 
was made worse by a c t i v i t i e s , b u t h i s r e p o r t d i d n o t co n c l u d e t h a t she has l i m i 
t a t i o n s on r e p e t i t i v e use o f her l e f t knee. (Ex. 1 7 ) . A c c o r d i n g l y , based on 
t h i s r e c o r d , and i n p a r t i c u l a r , Dr. Tacks' p o s i t i o n c o n t r a d i c t i n g c l a i m a n t ' s , we 
agree w i t h t h e Referee t h a t , w h i l e c l a i m a n t has some knee p a i n w i t h c e r t a i n ac
t i v i t i e s , t h e r e i s i n s u f f i c i e n t e vidence t o s u p p o r t an award based on a c h r o n i c 
l i m i t a t i o n i n r e p e t i t i v e use o f her knee. Consequently, we d e c l i n e t o award 
c l a i m a n t an im p a i r m e n t v a l u e f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use. 

Unscheduled D i s a b i l i t y 

C l a i m a n t does n o t d i s p u t e t h a t , because she had r e t u r n e d t o r e g u l a r work, 
f a c t o r s o f age, e d u c a t i o n and a d a p t a b i l i t y a r e n o t c o n s i d e r e d i n d e t e r m i n i n g t h e 
e x t e n t o f unscheduled permanent d i s a b i l i t y . Former OAR 436-35 - 2 9 0 ( 2 ) ; 436-35-
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3 0 0 ( 2 ) ; and 436-35-310(2). Rather, she contends t h a t she i s e n t i t l e d t o an im
p a i r m e n t r a t i n g f o r a c h r o n i c c o n d i t i o n l i m i t i n g t h e r e p e t i t i v e use o f h e r low 
back. S p e c i f i c a l l y , she contends t h a t she i s e n t i t l e d t o an award o f 5 p e r c e n t 
f o r h e r c o c c y d y n i a , w h i c h causes t a i l b o n e p a i n and p r e v e n t s her f r o m s i t t i n g f o r 
p r o l o n g e d p e r i o d s o f t i m e . 

Former OAR 436-35-320(4) a l l o w s f o r an award o f 5 p e r c e n t f o r c h r o n i c con
d i t i o n s t h a t l i m i t t h e r e p e t i t i v e use o f an unscheduled body p a r t , w h i c h we have 
d e f i n e d as one o f t h e areas o f t h e body t h a t i s d e a l t w i t h as a s e p a r a t e u n i t o r 
system by t h e s t a n d a r d s . See L a r r y L. McDouqal, 42 Van N a t t a 1544 ( 1 9 9 0 ) . The 
o n l y p o r t i o n s o f t h e s p i n e t h a t a r e t r e a t e d as a s e p a r a t e system by t h e s t a n d 
a r d s a r e t h e t h o r a c o l u m b a r s p i n e and t h e c e r v i c a l s p i n e . Former OAR 436-35-
360; James H. W i l e y , 43 Van N a t t a 153 (1991). A c c o r d i n g l y , c l a i m a n t cannot r e 
c e i v e a c h r o n i c c o n d i t i o n award f o r t h e i n j u r y t o her coccyx under t h e " s t a n d 
a r d s . " 

N o n e t h e l e s s , e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a wh o l e , con
s t i t u t e s c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent p a r t i a l d i s 
a b i l i t y s u f f e r e d by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by 
t h e " s t a n d a r d s . " ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , 
e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a 
b l e . " R i l e y H i l l G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 
(1987) . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
c l a i m a n t i s e n t i t l e d t o an award o f 5 p e r c e n t unscheduled permanent d i s a b i l i t y . 
I t i s u n d i s p u t e d t h a t , as a r e s u l t o f her compensable i n j u r y , c l a i m a n t has d i f 
f i c u l t i e s w i t h s i t t i n g o v e r p r o l o n g e d p e r i o d s o f t i m e and e x p e r i e n c e s p a i n w h i l e 
r i s i n g f r o m t h e s i t t i n g p o s i t i o n . We f i n d t h i s t o be c l e a r and c o n v i n c i n g e v i 
dence t h a t c l a i m a n t has s u s t a i n e d a l o s s o f e a r n i n g c a p a c i t y i n excess o f t h a t 
i n d i c a t e d by t h e " s t a n d a r d s . " 

Rate o f Permanent D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s award o f schedul e d permanent d i s a b i l 
i t y s h o u l d be p a i d a t t h e r a t e o f $305 per degree. We agree. 

I n A l a n G. H e r r o n , 43 Van N a t t a 267, on recon 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e 1990 amendment t o ORS 656.214(2), which i n c r e a s e d t h e v a l u e p e r 
degree o f s c h e d u l e d permanent d i s a b i l i t y f rom $145 t o $305, a p p l i e d t o a l l 
awards o f s c h e d u l e d d i s a b i l i t y made on o r a f t e r May 7, 1990, r e g a r d l e s s o f t h e 
d a t e o f i n j u r y . See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 7 and 54. Because 
c l a i m a n t ' s award o f sc h e d u l e d permanent d i s a b i l i t y was made a f t e r May 7, 1990, 
t h e R e f e r e e c o r r e c t l y c o n c l u d e d t h a t t h e award s h o u l d be p a i d a t t h e r a t e o f 
$305 p e r degree. 

A t t o r n e y Fee on Board Review 

The employer i n i t i a t e d t h e r e q u e s t f o r r e v i e w c o n c e r n i n g t h e r a t e o f perma
nent p a r t i a l d i s a b i l i t y and we have n o t d i s a l l o w e d o r reduced compensation 
awarded t o c l a i m a n t . Under t h o s e c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y n o r m a l l y 
w o u l d be e n t i t l e d t o an assessed f e e under ORS 656.382(2). C l a i m a n t ' s a t t o r n e y , 
however, f a i l e d t o f i l e a b r i e f i n response t o t h e employer's c r o s s - r e q u e s t f o r 
r e v i e w . A c c o r d i n g l y , no f e e may be awarded. See S h i r l e y M. Brown, 40 Van N a t t a 
879 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 19, 1991 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . C l a i m a n t i s awarded 5 p e r c e n t (16 degrees) unscheduled permanent 
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p a r t i a l d i s a b i l i t y f o r h er co c c y d y n i a . C l a i m a n t ' s a t t o r n e y i s awarded a reason
a b l e approved f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s 
o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, t h e t o t a l amount o f 
a t t o r n e y f e e s awarded by t h e Referee and Board o r d e r s s h a l l n o t exceed $3,800. 
The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

November 29. 1991 C i t e as 43 Van N a t t a 2623 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SARA L. WILSON, Claimant 
WCB Case No. 90-17548 

ORDER ON REVIEW 
Leo & H o r t o n , Claimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t 
s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s low back c o n d i t i o n . C l a i m a n t moves 
f o r d i s m i s s a l o f t h e employer's r e q u e s t f o r r e v i e w on t h e b a s i s t h a t such r e v i e w 
i s mooted by t h e employer's r e s c i s s i o n o f i t s p a r t i a l d e n i a l f o l l o w i n g i s s u a n c e 
o f t h e R e f e r e e ' s o r d e r . On r e v i e w , t h e i s s u e s a r e d i s m i s s a l and c o m p e n s a b i l i t y . 

We deny t h e m o t i o n t o d i s m i s s and, on t h e m e r i t s , a f f i r m and adopt t h e 
Re f e r e e ' s o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

FINDINGS OF FACT 

The compensable i n j u r y was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s 
d i s a b i l i t y and need f o r low back t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 
M o t i o n t o D i s m i s s 

Because t h e employer t i m e l y r e q u e s t e d Board r e v i e w , t h e R e f e r e e ' s o r d e r has 
n o t become f i n a l . See ORS 656.289(3). A f t e r c o n d u c t i n g o ur r e v i e w , we a r e 
a u t h o r i z e d t o a f f i r m , r e v e r s e , m o d i f y o r supplement t h e R e f e r e e ' s o r d e r , as w e l l 
as make such d i s p o s i t i o n o f t h e case as we d e t e r m i n e t o be a p p r o p r i a t e . ORS 
65 6 . 2 9 5 ( 6 ) . Consequently, t h e c o m p e n s a b i l i t y i s s u e r a i s e d and addressed i n t h e 
Re f e r e e ' s o r d e r remains v i a b l e . 

The f a c t t h a t subsequent a c t i o n s have e i t h e r been l a w f u l l y o r e r r o n e o u s l y 
t a k e n i n response t o an appealed Referee's o r d e r does n o t r e s o l v e t h e q u e s t i o n 
o f w h e t h e r t h e c o n c l u s i o n s reached i n t h a t o r d e r were a p p r o p r i a t e i n t h e f i r s t 
i n s t a n c e . Vernon L. Cope, 43 Van N a t t a 641 (1 9 9 1 ) ; Loren C a l l i h a n , 41 Van N a t t a 
1449 ( 1 9 8 9 ) . R a t h e r , t h a t q u e s t i o n remains s u b j e c t t o our j u r i s d i c t i o n . See 
ORS 6 5 6 . 2 8 9 ( 3 ) , 6 5 6 . 2 9 5 ( 6 ) . A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . 

C o m p e n s a b i l i t y 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 
amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e 
purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van 
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N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e Workers' Com
p e n s a t i o n A c t as amended, e f f e c t i v e J u l y 1, 1990. 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s low back c o n d i t i o n , d i a g n o s e d as a 
lumbar syndrome, i s compensable. The Referee e v i d e n t l y a p p l i e d ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) : " I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g d i s e a s e 
o r c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r a need f o r t r e a t m e n t , t h e r e s u l 
t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t t h e compensable i n j u r y i s and 
remains t h e m a j o r c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r t r e a t m e n t . " 
Based on Dr. H o p p e r t ' s t h o r o u g h and w e l l - r e a s o n e d o p i n i o n (Ex. 4 9 ) , t h e R eferee 
f o u n d , and we a g r e e , t h a t t h e compensable back s t r a i n combined w i t h a p r e e x i s t 
i n g d e g e n e r a t i v e c o n d i t i o n t o cause d i s a b i l i t y and t h e need f o r t r e a t m e n t , and 
t h a t t h e compensable i n j u r y was t h e major c o n t r i b u t i n g cause o f t h a t d i s a b i l i t y 
and need f o r t r e a t m e n t . 

The employer argues t h a t t h e p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n c o u l d n o t 
have worsened because an e x a c t d i a g n o s i s o f t h e c o n d i t i o n was never made. That 
argument i s w i t h o u t m e r i t . An e x a c t d i a g n o s i s o f t h e p r e e x i s t i n g c o n d i t i o n i s 
n o t r e q u i r e d . I t i s s u f f i c i e n t t h a t Dr. Hoppert diagnosed a d e g e n e r a t i v e c o n d i 
t i o n t h a t was r e n d e r e d symptomatic by t h e compensable i n j u r y . 

The employer a l s o argues t h a t t h e r e are i n s u f f i c i e n t o b j e c t i v e f i n d i n g s o f 
c l a i m a n t ' s c o n d i t i o n . We d i s a g r e e . " O b j e c t i v e f i n d i n g s " i n s u p p o r t o f m e d i c a l 
e v i d e n c e i n c l u d e " d i a g n o s t i c evidence s u b s t a n t i a t e d by c l i n i c a l f i n d i n g s . " ORS 
6 5 6 . 0 0 5 ( 1 9 ) . Here, Dr. Hoppert diagnosed a lumbar syndrome, w h i c h he d e s c r i b e d 
as a p a i n f u l c o n d i t i o n r e s u l t i n g from t h e c o m b i n a t i o n o f t h e compensable i n j u r y 
and d e g e n e r a t i v e changes. Because Dr. Hoppert has d e t e r m i n e d , based on h i s 
e x a m i n a t i o n s , t h a t c l a i m a n t does, i n f a c t , s u f f e r from a lumbar syndrome, h i s 
r e p o r t s c o n s t i t u t e m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . See, e.g. , 
Suzanne R o b e r t s o n , 43 Van N a t t a 1505 (1991). A c c o r d i n g l y , t h e lumbar syndrome 
i s compensable. 

Because t h e employer i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s 
a l l o w e d o r r e d u c e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s 
$750, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u 
l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e , t h e t i m e d e v o t e d t o t h e case as 
r e p r e s e n t e d by c l a i m a n t ' s s t a t e m e n t o f s e r v i c e s , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 29, 1991, i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $750, p a y a b l e by t h e 
s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
MADELINE L. HENDRICKSON, Claimant 

WCB Case No. 90-06454 
ORDER ON REVIEW 

Mi c h a e l B. Dye, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t . I n h e r b r i e f , 
c l a i m a n t a l s o seeks a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s a l 
l e g e d l y u n r e a s o n a b l e d e n i a l o f such t r e a t m e n t . On r e v i e w , t h e i s s u e s a r e medi
c a l s e r v i c e s and p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e on t h e m e d i c a l s e r 
v i c e s i s s u e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e e x c e p t i o n o f t h e f i n a l 
s e n t e n c e , and s u b j e c t t o t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s r e q u e s t f o r h e a r i n g was f i l e d w i t h t h e Board on March 23, 1990. 
H e a r i n g i n t h i s m a t t e r was i n i t i a l l y convened on June 25, 1990, and c o n t i n u e d t o 
J u l y 9, 1990. 

C l a i m a n t ' s compensable 1985 i n j u r y i n c l u d e d her low back. C l a i m a n t subse
q u e n t l y r e c e i v e d awards o f permanent d i s a b i l i t y f o r h er 1985 i n j u r y t o t a l l i n g 30 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . 

R e f e r e e Garaventa's February 6, 1990 o r d e r was a f f i r m e d and adopted by t h e 
Board on December 12, 1990. The Board's o r d e r has become f i n a l by o p e r a t i o n o f 
law. 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s c u r r e n t need f o r m e d i c a l t r e a t m e n t i s m a t e r i a l l y r e l a t e d t o her 
compensable 1985 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t ' s r e q u e s t f o r h e a r i n g was f i l e d b e f o r e May 1, 1990, and a 
h e a r i n g was convened b e f o r e J u l y 1, 1990, we a p p l y t h e law i n e x i s t e n c e p r i o r t o 
i t s r e c e n t amendment. See Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2, Sec
t i o n 5 4 ( 2 ) . 

C l a i m a n t b e a r s t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e 
t h a t h e r 1985 compensable i n j u r y m a t e r i a l l y c o n t r i b u t e s t o her c u r r e n t need f o r 
m e d i c a l t r e a t m e n t . M i l b u r n v. Weyerhaeuser Co, 88 Or App 375, 378 ( 1 9 8 7 ) . The 
compensable i n j u r y need n o t be t h e s o l e cause o r most s i g n i f i c a n t case o f t h e 
need f o r t r e a t m e n t , b u t o n l y a m a t e r i a l c o n t r i b u t i n g cause. Van B l o k l a n d v. 
Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) . 

The R eferee fo u n d t h a t t h e d e n i e d c h i r o p r a c t i c t r e a t m e n t was d i r e c t e d t o 
c l a i m a n t ' s low back, and t h a t t h e low back c o n d i t i o n had p r e v i o u s l y been found 
by R e f e r e e Garaventa n o t t o be compensably r e l a t e d t o t h e a c c e p t e d i n j u r y . 
C l a i m a n t argues t h a t her low back i s a compensable component o f her 1985 i n j u r y , 
and t h a t R e f e r e e Garaventa concluded t h a t her back c o n d i t i o n had worsened b u t 
t h a t t h e w o r s e n i n g was n o t r e l a t e d t o c l a i m a n t ' s compensable i n j u r y . C l a i m a n t 
c o n t e n d s t h a t R e feree Garaventa d i d n o t f i n d t h a t c l a i m a n t ' s c o n d i t i o n was no 
l o n g e r r e l a t e d t o t h e compensable i n j u r y . We agree. Moreover, we c o n c l u d e t h a t 
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c l a i m a n t ' s c u r r e n t c o n d i t i o n r e q u i r i n g t r e a t m e n t remains m a t e r i a l l y r e l a t e d t o 
t h e compensable 1985 i n j u r y . 

C l a i m a n t ' s low back c o m p l a i n t s have been an accepted a s p e c t o f her c l a i m 
f r o m t h e o u t s e t . (Ex. 2 ) . The i n s u r e r does n o t d i s p u t e t h i s f a c t . (Respon
d e n t ' s Br. p. 2 ) . I n a d d i t i o n , r e v i e w o f Referee Garaventa's F e b r u a r y 6, 1990 
o r d e r s u p p o r t s c l a i m a n t ' s argument t h a t t h e Referee fo u n d o n l y t h a t c l a i m a n t had 
f a i l e d t o e s t a b l i s h t h a t t h e w o r s e n i n g o f her low back c o n d i t i o n i s m a t e r i a l l y 
r e l a t e d t o t h e compensable i n j u r y . I n t h i s r e g a r d , Referee Garaventa e x p r e s s l y 
f o u n d t h a t c l a i m a n t ' s low back c o n d i t i o n had worsened i n t h e f o r m o f development 
o f a n t e r o l i t h e s i s o f L4-5. However, t h e Referee f u r t h e r c o n c l u d e d t h a t c l a i m a n t 
had f i l e d t o e s t a b l i s h t h a t t h i s d e g e n e r a t i v e c o n d i t i o n was c a u s a l l y r e l a t e d t o 
t h e compensable i n j u r y . T h e r e f o r e , Referee Garaventa d i d n o t c o n c l u d e t h a t 
c l a i m a n t ' s low back c o n d i t i o n i t s e l f was n o t m a t e r i a l l y r e l a t e d t o t h e i n j u r y . 

The q u e s t i o n on w h i c h t h e p a r t i e s p r o p e r l y f o c u s i s whether c l a i m a n t ' s 
c u r r e n t need f o r c h i r o p r a c t i c t r e a t m e n t i s m a t e r i a l l y r e l a t e d t o t h e compensable 
i n j u r y . The i n s u r e r argues t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h e 
t r e a t m e n t i s m a t e r i a l l y r e l a t e d t o t h e i n j u r y . I n s t e a d , t h e i n s u r e r a r g u e s , Dr. 
G i l l ' s t r e a t m e n t i s d i r e c t e d t o t h e d e g e n e r a t i v e c o n d i t i o n f o u n d n o t compensable 
by R e f e r e e Garaventa. 

I t i s c l e a r f r o m Dr. G i l l ' s r e p o r t s t h a t h i s t r e a t m e n t s a r e , i n p a r t , r e 
l a t e d t o c l a i m a n t ' s noncompensable d e g e n e r a t i v e c o n d i t i o n . However, Dr. G i l l 
has a l s o r e p o r t e d t h a t h i s t r e a t m e n t s are n o t d i r e c t e d s o l e l y t o t h e L4-5 degen
e r a t i v e c o n d i t i o n . (Ex. 4 3 ) . Rather, he a t t r i b u t e s t h e need f o r t r e a t m e n t t o 
c l a i m a n t ' s low back p a i n and i n s t a b i l i t y , mid-back p a i n and s t i f f n e s s , and ache 
ac r o s s t h e s h o u l d e r s and down t h e arms. Moreover, t h e e x i s t e n c e o f a c a u s a l r e 
l a t i o n s h i p between c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t and her compensable i n 
j u r y i s f u r t h e r s u p p o r t e d by t h e 30 p e r c e n t unscheduled permanent d i s a b i l i t y 
award c l a i m a n t has r e c e i v e d on her c l a i m . 

The Western M e d i c a l C o n s u l t a n t s opined i n August 1989 t h a t a d d i t i o n a l 
t r e a t m e n t w o u l d be c o n s i d e r e d p a l l i a t i v e and d i r e c t e d t o w a r d c l a i m a n t ' s degener
a t i v e c o n d i t i o n . (Ex. 3 2 ) . However, we do n o t f i n d t h e i r o p i n i o n on t h i s i s s u e 
p e r s u a s i v e . F i r s t , t h e i r diagnoses i n c l u d e d c e r v i c a l and t h o r a c o l u m b a r s t r a i n s , 
r e l a t e d t o t h e compensable i n j u r y . I n a d d i t i o n , w h i l e t h e C o n s u l t a n t s o p i n e d 
t h a t " t h e m a j o r i t y " o f c l a i m a n t ' s t h e n - c u r r e n t c o m p l a i n t s were r e l a t e d t o t h e 
d e g e n e r a t i v e c o n d i t i o n r a t h e r t h a n t h e compensable i n j u r y , i t i s n o t n e c e s s a r y 
f o r c l a i m a n t t o e s t a b l i s h t h a t t h e compensable i n j u r y i s t h e m a j o r cause o f t h e 
need f o r t r e a t m e n t . C l a i m a n t need o n l y e s t a b l i s h t h a t t h e i n j u r y remains a 
m a t e r i a l c o n t r i b u t i n g cause o f t h e need f o r t r e a t m e n t . Van B l o k l a n d v. Oregon 
H e a l t h S c i e n c e s U n i v e r s i t y , supra. We conclude t h a t c l a i m a n t has s u s t a i n e d her 
b u r den. 

P e n a l t i e s and A t t o r n e y Fees 

I n h e r b r i e f , c l a i m a n t a l l e g e s e n t i t l e m e n t t o p e n a l t i e s and r e l a t e d a t t o r 
ney f e e s f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable d e n i a l . We q u e s t i o n whether 
t h i s i s s u e has been t i m e l y r a i s e d by c l a i m a n t . See Mavis v. SAIF, 45 Or App 
1059 ( 1 9 8 0 ) . A t h e a r i n g , t h e Referee n o t e d h i s u n d e r s t a n d i n g t h a t t h e o n l y 
i s s u e b e f o r e him was e n t i t l e m e n t t o m e d i c a l s e r v i c e s . ( T r . 2 ) . C l a i m a n t ' s 
c o u n s e l agreed w i t h t h a t s t a t e m e n t . I d . T h e r e f o r e , i t does n o t appear t h a t 
p e n a l t i e s and a t t o r n e y f e e s were l i t i g a t e d a t h e a r i n g . 

However, even i f we were t o conclude t h a t t h e i s s u e was t i m e l y r a i s e d , we 
w o u l d n e v e r t h e l e s s f i n d t h a t t h e i n s u r e r ' s d e n i a l was n o t u n r e a s o n a b l e . A t t h e 
t i m e o f i t s d e n i a l , t h e i n s u r e r had t h e r e p o r t o f t h e Western M e d i c a l C o n s u l 
t a n t s w h e r e i n t h e y o p i n e d t h a t c l a i m a n t ' s need f o r t r e a t m e n t was s o l e l y r e l a t e d 
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t o h e r noncompensable d e g e n e r a t i v e c o n d i t i o n . A l t h o u g h we have c o n c l u d e d t h a t 
t h e o p i n i o n i s u n p e r s u a s i v e , we f i n d i t was s u f f i c i e n t t o cause t h e i n s u r e r t o 
have a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . See Brown v. Argonaut I n s u r a n c e 
Co., 93 Or App 588 (1 9 8 8 ) . 

C l a i m a n t i s e n t i t l e d t o a rea s o n a b l e assessed a t t o r n e y f e e f o r h e r coun
s e l ' s s e r v i c e s r e g a r d i n g t h e i n s u r e r ' s d e n i a l . ORS 656 . 3 8 6 ( 1 ) . A f t e r c o n s i d e r 
i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, 
we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and 
on r e v i e w c o n c e r n i n g t h e d e n i a l i s $2,000, t o be p a i d by t h e i n s u r e r . I n r e a c h 
i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e 
case (as r e p r e s e n t e d by t h e h e a r i n g r e c o r d and c l a i m a n t ' s b r i e f s on r e v i e w ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d t o c l a i m a n t . 

ORDER 

The Referee's o r d e r d a t e d J u l y 30, 1990 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
d a t e d March 9, 1990 i s s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r f o r 
payment o f t h e d i s p u t e d m e d i c a l b i l l s . For s e r v i c e s a t h e a r i n g and on r e v i e w 
c o n c e r n i n g t h e d e n i a l , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed a t 
t o r n e y f e e o f $2,000, t o be p a i d by t h e i n s u r e r . 

December 4, 1991 C i t e as 43 Van N a t t a 2627 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MANUEL ARGUELLO, Claimant 
Own M o t i o n No. 91-0588M 

OWN MOTION ORDER 

The i n s u r e r has s u b m i t t e d a c l a i m f o r an a l l e g e d w o r s e n i n g o f c l a i m a n t ' s 
March 4, 1983 i n d u s t r i a l i n j u r y . C l a i mant's a g g r a v a t i o n r i g h t s have e x p i r e d . 
C l a i m a n t was e v a l u a t e d f o r a worsened low back c o n d i t i o n i n December 1990, which 
l e d t o a r e q u e s t f o r r e f u s i o n o f h i s p s e u d o a r t h r o s i s a t L3-4 i n c o n j u n c t i o n w i t h 
n e u r a l element decompression. The i n s u r e r has d e n i e d c l a i m a n t ' s r e q u e s t f o r 
s u r g e r y . I n a d d i t i o n , t h e i n s u r e r opposes r e o p e n i n g c l a i m a n t ' s c l a i m f o r pay
ment o f t e m p o r a r y d i s a b i l i t y compensation, c o n t e n d i n g t h a t c l a i m a n t has removed 
h i m s e l f f r o m t h e work f o r c e . 

We may e x e r c i s e our own mo t i o n a u t h o r i t y and reopen c l a i m a n t ' s c l a i m f o r 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation i f he has s u s t a i n e d a w o r s e n i n g o f 
h i s compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r 
o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . Here, t h e r e 
q u e s t f o r s u r g e r y has been d e n i e d as b e i n g n e i t h e r r e a s o n a b l e nor necessary. 

F u r t h e r , i n o r d e r t o q u a l i f y f o r t h e payment o f t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n , c l a i m a n t must have been i n t h e work f o r c e a t t h e t i m e o f t h e worsen
i n g . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) ; C u t r i g h t v. 
Weyerhaeuser Company, 229 Or 290 (1985). The i n s u r e r contends t h a t c l a i m a n t had 
w i t h d r a w n f r o m t h e work f o r c e . Claimant has n o t responded t o t h e i n s u r e r ' s con
t e n t i o n . However, c l a i m a n t r e p l i e d t o t h e i n s u r e r ' s A p r i l 27, 1991 q u e r y about 
h i s c u r r e n t work s t a t u s i n a May 2, 1991 n o t e , i n w h i c h he s t a t e d t h a t h i s l a s t 
e mployer was Armour/Greyhound and h i s l a s t d a t e o f work was March 4, 1983. I n 
a d d i t i o n , a September 11, 1991 independent m e d i c a l examiner's r e p o r t p r o v i d e d by 
MedReview i n d i c a t e s t h a t c l a i m a n t was n o t c u r r e n t l y w o r k i n g , a l t h o u g h t h e y r e 
p o r t t h a t c l a i m a n t had r e t u r n e d t o work as a maintenance w o r k e r a t t h e employer 
i n June 1987. Based on t h i s r e c o r d , we conclude t h a t c l a i m a n t was n o t i n t h e 
work f o r c e a t t h e t i m e o f t h e a l l e g e d w o r s e n i n g . A c c o r d i n g l y , we deny c l a i m 
a n t ' s r e q u e s t f o r t emporary d i s a b i l i t y compensation. See i d . 
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E n t i t l e m e n t t o m e d i c a l expenses p u r s u a n t t o ORS 656.245 i s n o t a f f e c t e d by 
t h i s o r d e r . 

I T I S SO ORDERED. 

December 4, 1991 C i t e as 43 Van N a t t a 2628 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ANNETTE M. COCHRAN, Claimant 

WCB Case No. 90-10546 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Blac k ' s o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l e f t s h o u l d e r c o n d i t i o n . On r e 
v i e w , t h e i s s u e i s a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

I n November 1987, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o her l e f t 
s h o u l d e r . The i n j u r y was e v e n t u a l l y diagnosed as a b r a c h i a l s t r e t c h i n j u r y and 
ad h e s i v e c a p s u l i t i s i n t h e s h o u l d e r j o i n t . F o l l o w i n g t h e i n j u r y , c l a i m a n t p e r i 
o d i c a l l y e x p e r i e n c e d s h o u l d e r p a i n and nerve damage symptoms i n c l u d i n g numbness 
i n t h e f i n g e r s o f t h e l e f t hand. Claimant a l s o e x p e r i e n c e d an e r u p t i o n o f 
herpes z o s t e r a t t h e i n j u r y s i t e . 

I n December 1987, c l a i m a n t was r e l e a s e d t o m o d i f i e d work. A l t h o u g h she 
remained symptomatic, she was a b l e t o p e r f o r m t h e m o d i f i e d work t h r o u g h March 
1990 w i t h t h e e x c e p t i o n o f a two-day p e r i o d i n September 1989. That two-day 
p e r i o d was a t t r i b u t a b l e t o an i n c r e a s e i n c l a i m a n t ' s l e f t s h o u l d e r symptoms. 

C l a i m a n t ' s c l a i m was c l o s e d by an August 30, 1989 D e t e r m i n a t i o n Order 
w h i c h awarded her 7 p e r c e n t unscheduled permanent d i s a b i l i t y . T h i s award was 
i n c r e a s e d t o 9.5 p e r c e n t by a March 22, 1990 S t i p u l a t i o n . 

On March 26, 1990, c l a i m a n t was i n v o l v e d i n a motor v e h i c l e a c c i d e n t w h i l e 
i n Mexico. A t t h e t i m e o f t h e c o l l i s i o n , c l a i m a n t b r a c e d h e r s e l f a g a i n s t t h e 
dashboard o f t h e c a r w i t h b o t h arms. She s u s t a i n e d c o n t u s i o n s o f t h e l e f t l e g , 
b o t h knees and r i g h t s i d e o f t h e head. F o l l o w i n g t h e a c c i d e n t , c l a i m a n t e x p e r i 
enced l e f t s h o u l d e r , arm and hand numbness. A d d i t i o n a l l y , she s u f f e r e d f r o m a 
new o u t b r e a k o f herpes z o s t e r a t a p p r o x i m a t e l y t h e same s i t e as b e f o r e . 

As a r e s u l t o f her s w o l l e n knees and a g e n e r a l d i s r u p t i o n i n t r a v e l p l a n s , 
c l a i m a n t remained i n Mexico u n t i l A p r i l 12, 1990. On A p r i l 16, 1990, c l a i m a n t 
was examined by Dr. Rockey f o r c o n t i n u i n g l e f t s h o u l d e r p a i n and l e f t hand numb
ness. Dr. Rockey r e l e a s e d c l a i m a n t from work u n t i l May 2, 1990. E l e c t r i c s t u d 
i e s were p e r f o r m e d i n J u l y 1990 which i n d i c a t e d an ong o i n g nerve i n j u r y i n t h e 
l e f t s h o u l d e r . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 
1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i g a 
t i o n " s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , 
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t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s gen
e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f 
t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we t o o a n a l y z e t h i s m a t t e r under t h e 
Workers' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o f c ompensation. ORS 656.273(1). To prove a worsened c o n d i t i o n , c l a i m a n t must 
show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i m i n 
i s h e d e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 
Van N a t t a 2272 ( 1 9 8 9 ) , r e v ' d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 
( 1 9 9 1 ) . F u r t h e r , t h e worsened c o n d i t i o n must be e s t a b l i s h e d by m e d i c a l evidence 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

Both Dr. Rockey and Dr. Nagel opined t h a t c l a i m a n t ' s l e f t s h o u l d e r c o n d i 
t i o n s y m p t o m a t i c a l l y worsened f o l l o w i n g t h e motor v e h i c l e a c c i d e n t . T h e i r o p i n 
i o n s a r e s u p p o r t e d by o b j e c t i v e f i n d i n g s o f nerve i n v o l v e m e n t and herpes z o s t e r . 
F u r t h e r , Dr. Rockey r e l e a s e d c l a i m a n t from work f o r a p p r o x i m a t e l y two weeks as a 
r e s u l t o f her l e f t s h o u l d e r symptoms. There i s no c o n t r a r y m e d i c a l e v i d e n c e . 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t s u s t a i n e d a symptomatic w o r s e n i n g o f her l e f t 
s h o u l d e r c o n d i t i o n t h a t i s s u p p o r t e d by o b j e c t i v e f i n d i n g s and r e s u l t e d i n 
d i m i n i s h e d e a r n i n g c a p a c i t y . The i n s u r e r does n o t argue o t h e r w i s e . Consequent
l y , c l a i m a n t has e s t a b l i s h e d a worsened c o n d i t i o n . 

However, inasmuch as t h e motor v e h i c l e a c c i d e n t , w h i c h d i d n o t o c c u r i n 
t h e c o u r s e and scope o f her employment, c o n t r i b u t e d t o her worsened c o n d i t i o n , 
she must a l s o p r o v e l e g a l c a u s a t i o n . The Referee fo u n d t h a t t h e motor v e h i c l e 
a c c i d e n t was n o t t h e major cause o f c l a i m a n t ' s symptomatic w o r s e n i n g and, t h e r e 
f o r e , c o n c l u d e d t h a t c l a i m a n t s u s t a i n e d a compensable a g g r a v a t i o n . We d i s a g r e e . 

G e n e r a l l y , a compensable worsening i s e s t a b l i s h e d by p r o o f t h a t t h e com
p e n s a b l e i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . See 
R o b e r t E. Leatherman, 43 Van N a t t a 1677 ( 1 9 9 1 ) . However, i f t h e r e i s an o f f -
work i n j u r y w h i c h i s t h e major c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n , t h e 
w o r s e n i n g i s n o t compensable. ORS 656.273(1); E l i z a b e t h A. Bonar-Hanson, 43 Van 
N a t t a 2578 ( 1 9 9 1 ) . 

Here, Dr. Rockey o p i n e d t h a t t h e motor v e h i c l e a c c i d e n t caused i n c r e a s e d 
symptoms i n h e r l e f t s h o u l d e r where she had e x p e r i e n c e d p r e v i o u s j o b r e l a t e d 
c o m p l a i n t s . He n o t e d t h a t t h e i n c r e a s e d symptoms appeared t o be r e l a t e d t o t h e 
m otor v e h i c l e c o l l i s i o n . Dr. Nagel, who t r e a t e d c l a i m a n t p r i o r t o t h e motor 
v e h i c l e a c c i d e n t , t e s t i f i e d t h a t t h e motor v e h i c l e a c c i d e n t caused c l a i m a n t ' s 
i n c r e a s e d symptoms. He b e l i e v e d t h a t t h e a c c i d e n t a g g r a v a t e d c l a i m a n t ' s p r i o r 
l e f t s h o u l d e r i n j u r y and, w i t h o u t t h e a c c i d e n t , c l a i m a n t would n o t have had a 
new a g g r a v a t i o n o f o l d i n j u r i e s . 

B o t h Dr. Rockey and Dr. Nagel acknowledged c l a i m a n t ' s compensable l e f t 
s h o u l d e r i n j u r y . However, b o t h p h y s i c i a n s r e l a t e d her symptomatic i n c r e a s e t o 
t h e motor v e h i c l e a c c i d e n t . There i s no evidence t o t h e c o n t r a r y . Under t h e s e 
c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e motor v e h i c l e a c c i d e n t was t h e m a j o r con
t r i b u t i n g cause o f c l a i m a n t ' s worsened c o n d i t i o n . A c c o r d i n g l y , c l a i m a n t ' s wors
ened l e f t s h o u l d e r c o n d i t i o n i s n o t compensable. 

I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o make c l e a r t h a t , i n f i n d i n g c l a i m 
a n t ' s worsened l e f t s h o u l d e r c o n d i t i o n n o t compensable, we a r e o n l y a d d r e s s i n g 
t h e symptomatic w o r s e n i n g f o l l o w i n g t h e motor v e h i c l e a c c i d e n t . Should t h e 
symptomatic w o r s e n i n g r e s o l v e , her u n d e r l y i n g l e f t s h o u l d e r c o n d i t i o n w o u ld 
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r e m a i n compensable p r o v i d e d t h a t t h e i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t 
i n g cause o f t h e c o n d i t i o n . We a l s o n o t e t h a t c l a i m a n t may be e n t i t l e d t o con
t i n u i n g m e d i c a l s e r v i c e s p r o v i d e d t h a t such s e r v i c e s a r e r e l a t e d t o t h e compens
a b l e c o n d i t i o n r a t h e r t h a n t h e noncompensable worsened c o n d i t i o n . E l i z a b e t h A. 
Bonar-Hanson, s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 30, 1991 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's award o f a $2,250 assessed 
a t t o r n e y f e e i s r e v e r s e d . 

December 4, 1991 C i t e as 43 Van N a t t a 2630 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. CROSS, Claimant 
WCB Case No. 89-18760 

ORDER ON RECONSIDERATION 
Q u i n t i n B. E s t e l l , Claimant A t t o r n e y 
G a i l Gage ( S a i f ) , Defense A t t o r n e y s 

The SAIF C o r p o r a t i o n has r e q u e s t e d r e c o n s i d e r a t i o n o f our Order on Review 
d a t e d November 6, 1991. I n t h a t o r d e r , we a f f i r m e d t h e Referee's d e t e r m i n a t i o n 
t h a t c l a i m a n t was pe r m a n e n t l y and t o t a l l y d i s a b l e d . 

I n c o n c l u d i n g t h a t c l a i m a n t was permanently and t o t a l l y d i s a b l e d , we were 
n o t persuaded by t h e o p i n i o n o f Mr. Sakagawa, SAIF's v o c a t i o n a l e x p e r t , because 
he c o n c l u d e d t h a t c l a i m a n t was employable based on t h e p o t e n t i a l l a b o r market i n 
Oregon, whereas c l a i m a n t l i v e d i n Troy, Montana. SAIF contends t h a t o u r r e a s o n 
i n g i s n o t c o n s i s t e n t w i t h p r i o r Board cases which h o l d t h a t a h y p o t h e t i c a l l y 
normal l a b o r market i s n o t n e c e s s a r i l y l i m i t e d t o a f i n i t e g e o g r a p h i c a l a r e a . 
See, e.g., C l i f f o r d A. B e t t i n , 37 Van N a t t a 976 (1 9 8 5 ) , a f f ' d mem 79 Or App 545 
(1 9 8 6 ) ; Raymond Osborn, 34 Van N a t t a 576 (1982). 

W h i l e we agree t h a t c l a i m a n t ' s "normal" l a b o r market i s n o t c o n f i n e d t o 
Troy, Montana, we do n o t agree t h a t Oregon i s w i t h i n t h a t l a b o r m a rket. See 
Ronald R. Buddenberg, 43 Van N a t t a 434 (1991). T h e r e f o r e , Mr. Sakagawa's a n a l y 
s i s o f j o b s i n Oregon does n o t p e r s u a s i v e l y r e f l e c t a h y p o t h e t i c a l l y n ormal 
l a b o r market f o r t h i s p a r t i c u l a r worker. 

F i n a l l y , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed a t t o r n e y f e e , i n 
a d d i t i o n t o t h e a t t o r n e y f e e assessed by our November 6, 1991 o r d e r , f o r p r e 
v a i l i n g o v e r SAIF's r e q u e s t f o r r e c o n s i d e r a t i o n . See ORS 65 6 . 3 8 2 ( 2 ) . A f t e r 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s i n r e 
s p o n d ing t o SAIF's m o t i o n i s $400. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c 
u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . A c c o r d i n g l y , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $400, 
t o be p a i d by SAIF. 

A c c o r d i n g l y , o u r November 6, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our November 6, 1991 o r d e r 
e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T I S SO ORDERED 
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I n t h e M a t t e r o f t h e Compensation o f 
GEORGE G. DANIELS, Claimant 

WCB Case No. 90-02152 
ORDER ON REMAND 

M e r r i l l Schneider, Claimant A t t o r n e y 
C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court o f Appeals . The 
c o u r t has r e v e r s e d o ur p r i o r o r d e r , which a f f i r m e d and adopted a Refer e e ' s o r d e r 
t h a t d e c l i n e d t o award a c a r r i e r - p a i d a t t o r n e y f e e when t h e SAIF C o r p o r a t i o n r e 
s c i n d e d i t s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m p r i o r t o h e a r i n g . The 
c o u r t has r e v e r s e d and remanded our o r d e r f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t 
w i t h Jones v. OSCI. 108 Or App 230 (19 9 1 ) . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g supplementa
t i o n . C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r 
c l a i m a n t w i t h o u t a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

C o n s i d e r i n g t h a t c l a i m a n t ' s a t t o r n e y f i l e d a h e a r i n g r e q u e s t c o n t e s t i n g 
SAIF's d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m and t h a t SAIF r e s c i n d e d i t s 
d e n i a l p r i o r t o h e a r i n g , we f i n d t h a t c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n ob
t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . I n l i g h t o f our f i n d i n g 
t h a t c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t 
t h r o u g h t h e r e s c i s s i o n o f SAIF's d e n i a l p r i o r t o t h e schedu l e d h e a r i n g , we h o l d 
t h a t c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e under r e v i s e d 
ORS 6 5 6 . 3 8 6 ( 1 ) . Jones v. OSCI, supra. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s 
s i o n o f SAIF's d e n i a l p r i o r t o h e a r i n g i s $900, t o be p a i d by SAIF. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e 
(as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f s e r v i c e ) , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d J u l y 16, 1990 
i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . For s e r v i c e s c o n c e r n i n g t h e r e s c i s 
s i o n o f t h e d e n i a l , c l a i m a n t ' s a t t o r n e y i s awarded $900, t o be p a i d by t h e SAIF 
C o r p o r a t i o n . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

I T IS SO ORDERED. 



2632 C i t e as 43 Van N a t t a 2632 (19911 December 4, 1991 

I n t h e M a t t e r o f t h e Compensation o f 
CONCHITA M. HARE, Claimant 

WCB Case No. 90-18916 
ORDER ON REVIEW 

Karen Werner, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee McCullough's o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f her a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . On r e v i e w , 
t h e i s s u e i s a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o p i n i o n and c o n c l u s i o n s w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . We agree w i t h t h e Referee's a p p l i c a t i o n o f t h e a n a l y s i s used i n 
Edward D. Lucas, 41 Van N a t t a 2272 (19 8 9 ) , r e v e r s e d on o t h e r g r ounds, Lucas v. 
C l a r k , 106 Or App 687 ( 1 9 9 1 ) . See Leroy Frank, 43 Van N a t t a 1950 ( 1 9 9 1 ) . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o f compensation. ORS 656.273(1). To prove a compensable w o r s e n i n g o f her low 
back c o n d i t i o n c l a i m a n t must show t h a t i n c r e a s e d symptoms o r a worsened u n d e r l y 
i n g c o n d i t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 
396 ( 1 9 8 6 ) ; Edward D. Lucas, supra. F u r t h e r , t h e m e d i c a l w o r s e n i n g must be 
e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) 
and ( 3 ) . 

C l a i m a n t a l s o has t h e burden t o prove t h a t he has s u s t a i n e d a w o r s e n i n g o f 
h i s compensable c o n d i t i o n t h a t i s more t h a n a waxing and waning o f symptoms as 
c o n t e m p l a t e d by t h e l a s t award o r arrangement o f compensation. ORS 65 6 . 2 7 3 ( 8 ) . 
I f t h e r e was m e d i c a l e v i d e n c e p r i o r t o t h e l a s t award o f compensation o f t h e 
p o s s i b i l i t y o f f u t u r e f l a r e - u p s , t h e assumption i s t h a t t h e p a r t i e s c o n s i d e r e d 
t h a t e v i d e n c e a t t h e t i m e o f c l o s u r e , u n l e s s t h e r e a r e i n d i c a t i o n s t o t h e con
t r a r y . Lucas v. C l a r k , s u p r a ; see a l s o I n t e r n a t i o n a l Paper Co. v. T u r n e r , 91 Or 
App 9 1 , r e v den 307 Or 101 (19 8 8 ) . 

We adopt t h e Referee's c o n c l u s i o n and r e a s o n i n g t h a t c l a i m a n t has p r o v e n 
by o b j e c t i v e f i n d i n g s t h a t her low back c o n d i t i o n had worsened s i n c e t h e June 
1990 s t i p u l a t i o n , t h e l a s t arrangement o f compensation. ORS 65 6 . 2 7 3 ( 1 ) . The 
s t i p u l a t i o n i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f r o m 13 
p e r c e n t t o 20 p e r c e n t . The s t i p u l a t i o n f u r t h e r p r o v i d e s t h a t : 

" A l t h o u g h c l a i m a n t has r e t u r n e d t o work w i t h her employer, she 
now has a l i g h t e r j o b . She c o n t i n u e s t o have p a i n i n her low back, 
w h i c h l i m i t s h er a b i l i t y t o bend and t o l i f t o ver 20 pounds. C l a i m 
a n t ' s symptoms a r e worse a t some t i m e s t h a n a t o t h e r t i m e s . Because 
o f c l a i m a n t ' s c o n t i n u i n g c o m p l a i n t s o f p a i n , an a d d i t i o n a l award o f 
permanent p a r t i a l d i s a b i l i t y i s a p p r o p r i a t e . " 

We now t u r n t o t h e q u e s t i o n o f whether t h e s t i p u l a t e d o r d e r c o n t e m p l a t e d 
f u t u r e p e r i o d s o f i n c r e a s e d symptoms accompanied by d i m i n i s h e d e a r n i n g c a p a c i t y . 
The June 1990 s t i p u l a t i o n n o t e d t h a t c l a i m a n t ' s symptoms a r e worse a t some t i m e s 
t h a n a t o t h e r s and g r a n t e d an a d d i t i o n a l award f o r c l a i m a n t ' s c o n d i t i o n . 
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C o n s i d e r i n g such a p r o v i s i o n , and Dr. Peterson's comments i n December 1989 which 
r e f e r t o c l a i m a n t ' s " c h r o n i c " low back c o n d i t i o n , we con c l u d e t h a t t h e s t i p u l a 
t i o n , w h i c h n o t e d t h a t c l a i m a n t ' s symptoms were worse a t some t i m e s t h a n a t 
o t h e r t i m e s , a n t i c i p a t e d f u t u r e p e r i o d s o f t o t a l d i s a b i l i t y . See Lucas v. 
C l a r k , s u p r a . 

The f i n a l r e l e v a n t i s s u e i s whether t h e August 1990 e x a c e r b a t i o n was more 
t h a n a waxin g and waning o f symptoms co n t e m p l a t e d by t h e s t i p u l a t e d o r d e r . For 
t h e reasons a r t i c u l a t e d by t h e Referee, we conclude t h a t c l a i m a n t has n o t e s t a b 
l i s h e d t h a t t h e August 1990 f l a r e - u p was more t h a n a waxing and waning o f symp
toms c o n t e m p l a t e d by t h e June 1990 s t i p u l a t i o n . 

ORDER 

The Referee's o r d e r d a t e d February 19, 1991 i s a f f i r m e d . 

December 4, 1991 C i t e as 43 Van N a t t a 2633 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARK S. JONES 

Own M o t i o n No. 91-0577M 
OWN MOTION ORDER ON RECONSIDERATION 
Malagon, e t a l . , C l aimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f our November 5, 1991 Own 
M o t i o n Order i n t h e above c a p t i o n e d case. SAIF contends t h a t c l a i m a n t d i d n o t 
p e r f e c t a v a l i d a g g r a v a t i o n c l a i m w i t h i n t h e f i v e y e a r s a l l o t t e d by ORS 656.273. 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d September 9, 1991. 

SAIF contends t h a t i t d i d n o t r e c e i v e t h e August 26, 1991 c h a r t n o t e from 
Dr. Baker u n t i l September 12, 1991. However, a f t e r r e v i e w o f t h e f i l e , we f i n d 
t h a t Dr. Baker's August 26, 1991 c h a r t note was r e c e i v e d by SAIF on September 3, 
1991. See at t a c h m e n t A. SAIF r e c e i v e d t h e same c h a r t n o t e a g a i n on September 
12, 1991 w i t h added i n f o r m a t i o n r e g a r d i n g c l a i m a n t ' s o f f i c e v i s i t o f September 
9, 1991. We con c l u d e t h a t SAIF r e c e i v e d Dr. Baker's c h a r t n o t e p r i o r t o t h e 
e x p i r a t i o n o f c l a i m a n t ' s a g g r a v a t i o n r i g h t s . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . 

December 4, 1991 C i t e as 43 Van N a t t a 2633 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL K. QUINN, Claimant 
Own M o t i o n No. 91-09318M 

OWN MOTION ORDER 
Leeroy O. E h l e r s , Claimant A t t o r n e y 
Wallace & K l o r , Defense A t t o r n e y s 

On August 2 1 , 1991, we postponed a c t i o n c o n c e r n i n g c l a i m a n t ' s r e q u e s t t o 
reopen h i s A p r i l 30, 1979 low back i n j u r y c l a i m . We t o o k t h i s a c t i o n t o a w a i t 
t h e r e s o l u t i o n o f l i t i g a t i o n c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t 
low back c o n d i t i o n , w h i c h was pending b e f o r e t h e Hearings D i v i s i o n . (WCB Case 
No. 91-09318). 

On November 20, 1991, Referee Crumme approved a d i s p u t e d c l a i m s e t t l e m e n t 
r e s o l v i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . Pursuant 
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t o t h e s e t t l e m e n t , t h e p a r t i e s agreed t h a t t h e i n s u r e r ' s d e n i a l f o r t h a t c o n d i 
t i o n " s h a l l be a f f i r m e d ; and [ c l a i m a n t ] s h a l l t a k e no Workers' Compensation ben
e f i t s on ac c o u n t o f t h e d e n i e d c l a i m s . " The agreement f u r t h e r p r o v i d e d t h a t a l l 
i s s u e s r a i s e d and r a i s a b l e between t h e p a r t i e s were r e s o l v e d . 

Inasmuch as c l a i m a n t ' s r e q u e s t f o r Own M o t i o n r e l i e f seeks t h e r e o p e n i n g 
o f h i s 1979 i n j u r y c l a i m and because c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g t h e 
c a u s a l r e l a t i o n s h i p between h i s need f o r m e d i c a l t r e a t m e n t and h i s 1979 i n j u r y 
has been d i s m i s s e d , i t f o l l o w s t h a t i t has not been e s t a b l i s h e d t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n i s r e l a t e d t o h i s 1979 i n j u r y . A c c o r d i n g l y , t h e r e q u e s t f o r 
Own M o t i o n r e l i e f i s d e n i e d . See ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . 

I T IS SO ORDERED. 

December 4. 1991 C i t e as 43 Van N a t t a 2634 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBRA L. SMITH-FINUCANE, Claimant 

WCB Case No. Cl-102409 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

James E. B e r n s t e i n , Claimant A t t o r n e y 
D a v i d E. W i l s o n , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

On November 14, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make such d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" [CDA] as 
a w r i t t e n agreement i n w h i c h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794 e x c e p t f o r m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436-60-
005(9) (Emphasis added). See a l s o OAR 438-09-001(1). 

Here, t h e CDA r e c i t e s t h a t c l a i m a n t agrees t o r e l e a s e her r i g h t s and t h e 
i n s u r e r ' s o b l i g a t i o n s as t h e y r e l a t e t o c l a i m a n t ' s accepted r i g h t knee i n j u r y 
c o n d i t i o n . However, t h e proposed agreement a l s o r e c i t e s t h a t t h e i n s u r e r 
"hereby a c c e p t s r e s p o n s i b i l i t y f o r c l a i m a n t ' s l e f t knee [ c l a i m f i l e d on Septem
ber 18, 1991, and agrees t h a t h e r ] l e f t knee d i f f i c u l t i e s s h a l l be encompassed 
under t h e December 2, 1985 c l a i m . " 

The f u n c t i o n o f a c l a i m d i s p o s i t i o n agreement i s t o d i s p o s e o f ac c e p t e d 
c l a i m s , w i t h t h e e x c e p t i o n o f m e d i c a l s e r v i c e s , as t h o s e c l a i m s e x i s t a t t h e 
t i m e t h e Board r e c e i v e s t h e CDA. See ORS 656.236(1). I t i s n o t w i t h i n t h e 
p r o v i n c e o f a c l a i m d i s p o s i t i o n agreement t o acc o m p l i s h c l a i m p r o c e s s i n g f u n c 
t i o n s under ORS 656.262. See, e.g, Randi E. M o r r i s , 43 Van N a t t a 2265 ( 1 9 9 1 ) ; 
F r e d e r i c k M. P e t e r s o n , 43 Van N a t t a 1067 (1991). 

I n a d d i t i o n , t h e p a r t i e s s t i p u l a t e t h a t t h e i n s u r e r d e n i e d an a g g r a v a t i o n 
c l a i m on September 26, 1991. The agreement t h e n r e c i t e s t h a t i n l i g h t o f t h i s 
c l a i m d i s p o s i t i o n agreement, " c l a i m a n t has agreed not t o appeal f r o m t h a t 
d e n i a l . " A l t h o u g h i t i s u n c l e a r whether t h e r e f e r e n c e d d e n i a l concerns t h e l e f t 



Debra L. Smith-Finucane, 43 Van N a t t a 2634 (1991) 2635 

knee c o n d i t i o n p u r p o r t e d l y b e i n g accepted by t h e proposed CDA o r a n o t h e r d e n i a l , 
d e n i e d c o n d i t i o n s cannot be di s p o s e d o f by CDA. 

Cl a i m d i s p o s i t i o n agreements must be i n s e p a r a t e documents f r o m d i s p u t e d 
c l a i m s e t t l e m e n t agreements. OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( b ) . I t i s n o t t h e f u n c t i o n o f a 
c l a i m d i s p o s i t i o n agreement t o r e s o l v e c o m p e n s a b i l i t y i s s u e s o r waive appeal 
r i g h t s . By a g r e e i n g t h a t c l a i m a n t s h a l l n o t appeal t h e d e n i e d c l a i m , t h e p a r 
t i e s have e s s e n t i a l l y e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t . See OAR 438-09-
0 0 1 ( 2 ) . 

T h e r e f o r e , because t h e i n s u r e r seeks t o accept r e s p o n s i b i l i t y f o r c l a i m 
a n t ' s l e f t knee problems w i t h i n t h e c l a i m d i s p o s i t i o n agreement, and because t h e 
d i s p u t e d c l a i m s e t t l e m e n t i s i n t h e same document as a c l a i m d i s p o s i t i o n agree
ment, t h e proposed agreement i m p e r m i s s i b l y exceeds t h e bounds o f OAR 438-09-
0 2 0 ( 1 ) ( b ) . Consequently, we f i n d t h a t i t i s "unreasonable as a m a t t e r o f law." 
ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; see L o u i s R. Anava, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 

A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r 
t i e s . See ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t was s t a y 
ed by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . See OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and 
( 6 ) ( e ) . 

F o l l o w i n g o ur s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

I T IS SO ORDERED. 

December 5, 1991 C i t e as 43 Van N a t t a 2635 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS E. SINISCAL, Claimant 

WCB Case No. 90-18136 
ORDER ON REVIEW 

Fr a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
David L. L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t a f f i r m e d t h e 
N o t i c e o f C l o s u r e award o f 2 p e r c e n t (6.4 degrees) unscheduled permanent d i s 
a b i l i t y f o r a low back i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , except f o r h i s f i n d i n g t h a t 
c l a i m a n t e x p e r i e n c e d a 2 p e r c e n t l o s s o f wage-earning c a p a c i t y due t o t h e com
pe n s a b l e i n j u r y . I n s t e a d , we f i n d t h a t c l a i m a n t s u s t a i n e d a 7 p e r c e n t l o s s o f 
e a r n i n g c a p a c i t y due t o t h e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t concedes t h a t t h e sta n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y 
a l l o w an im p a i r m e n t v a l u e o f o n l y 2 p e r c e n t f o r t h e decreased ranges o f m o t i o n 
i n h i s low back. He argues, however, t h a t he i s e n t i t l e d t o a d d i t i o n a l 
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permanent d i s a b i l i t y because o f c h r o n i c d i s a b l i n g p a i n w h i c h a l l e g e d l y l i m i t s 
r e p e t i t i v e use o f t h e low back. We agree. 

C l a i m a n t ' s t e s t i m o n y t h a t he has d i s a b l i n g low back p a i n w i t h c e r t a i n 
a c t i v i t i e s , such as s t a n d i n g and s t o o p i n g ( T r . 6 ) , t o g e t h e r w i t h t h e o p i n i o n o f 
Dr. W h i t t o n , t r e a t i n g c h i r o p r a c t o r , t h a t t h e s e a c t i v i t i e s a r e l i m i t e d (Exs. 3, 
5, 1 2 ) , a r e s u f f i c i e n t t o e s t a b l i s h t h a t t h e p a i n p r e v e n t s o r l i m i t s r e p e t i t i v e 
use o f h i s low back. T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o an a d d i t i o n a l v a l u e o f 
5 p e r c e n t f o r i m p a i r m e n t . See former OAR 436-35-320(4). 

P u r s u a n t t o f o r m e r OAR 436-35-360(11), t h e v a l u e s o f 2 and 5 a r e combined 
t o y i e l d a r e s u l t o f 7 p e r c e n t impairment. Because c l a i m a n t has r e t u r n e d t o h i s 
u s u a l and customary work, no v a l u e s are a s s i g n e d f o r t h e f a c t o r s o f age, educa
t i o n , and a d a p t a b i l i t y t o p e r f o r m a g i v e n j o b . See f o r m e r OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) , 
4 3 6 - 3 5 - 3 0 0 ( 2 ) ( a ) , 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) . Thus, c l a i m a n t i s a l l o w e d 7 p e r c e n t un
s c h e d u l e d permanent d i s a b i l i t y under t h e s t a n d a r d s . See f o r m e r OAR 436-35-280. 

C l a i m a n t a l s o contends t h a t he has proven by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t h e degree o f h i s permanent d i s a b i l i t y i s more t h a n t h e e n t i t l e m e n t a l l o w e d 
under t h e s t a n d a r d s . See f o r m e r ORS 656.283(7). The e v i d e n c e i s h i s t e s t i m o n y 
t h a t he i s a p r o f e s s i o n a l b a l l e t dancer and t h a t t h e i n j u r y i s f o r c i n g him t o 
q u i t d a n c i n g . 

To be c l e a r and c o n v i n c i n g , evidence must e s t a b l i s h t h a t t h e t r u t h o f t h e 
a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r , I n c . v. 
Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . Here, c l a i m a n t t e s t i f i e d t h a t he had 
"hoped t o dance f o r a c o u p l e o f more y e a r s , " b u t t h a t he would have t o q u i t 
l a t e r i n t h e y e a r due t o t h e i n j u r y . His t e s t i m o n y i m p l i e s t h a t he i s c o n t i n u 
i n g t o dance. T h e r e f o r e , t h i s d i s a b i l i t y i s o n l y s p e c u l a t i v e . F u r t h e r , t h e r e 
i s no e v i d e n c e t h a t c l a i m a n t was p a i d r e g u l a r l y f o r d a n c i n g , and no e v i d e n c e r e 
g a r d i n g t h e amount o f such income o r how o f t e n he danced. Under t h e s e c i r c u m 
s t a n c e s , we do n o t f i n d i t " h i g h l y p r o b a b l e " t h a t c l a i m a n t ' s permanent l o s s o f 
wage e a r n i n g c a p a c i t y exceeds t h e e n t i t l e m e n t a l l o w e d under t h e s t a n d a r d s . See, 
e.g., D a r l e n e J. B v r d , 42 Van N a t t a 1029 ( 1 9 9 0 ) . Absent c l e a r and c o n v i n c i n g 
e v i d e n c e , we c o n c l u d e t h a t c l a i m a n t has been c o r r e c t l y compensated f o r h i s i n 
j u r y under t h e s t a n d a r d s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 8, 1991, i s r e v e r s e d . I n a d d i t i o n t o 
t h e N o t i c e o f C l o s u r e award o f 2 p e r c e n t (6.4 degrees) unscheduled permanent 
d i s a b i l i t y , c l a i m a n t i s awarded 5 p e r c e n t (16 degrees) unscheduled permanent 
d i s a b i l i t y , g i v i n g him a t o t a l unscheduled permanent d i s a b i l i t y award f o r t h e 
low back i n j u r y o f 7 p e r c e n t (22.4 d e g r e e s ) . C l a i m a n t ' s a t t o r n e y i s awarded 25 
p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed 
$3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
EDDIE BORREGO, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
MORRIS SALTER, Employer 

WCB Case Nos. 88-18220 & 88-18219 
ORDER ON REMAND 

G a r r e t t , e t a l . , A t t o r n e y s 
D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals. 
S a l t e r v. SAIF, 108 Or App 717 (1991). The c o u r t has r e v e r s e d o u r p r i o r o r d e r , 
E d d i e B o r r e q o , 42 Van N a t t a 2661 (1 9 9 0 ) , which had h e l d t h a t t h e Re f e r e e l a c k e d 
j u r i s d i c t i o n t o c o n s i d e r t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y c l a i m because: 
(1) t h e noncomplying employer had not r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e SAIF 
C o r p o r a t i o n ' s acceptance o f t h e c l a i m on t h e employer's b e h a l f ; and (2) t h e em
p l o y e r had n o t p l a c e d c o m p e n s a b i l i t y a t i s s u e by r e q u e s t i n g a h e a r i n g f r o m a D i 
r e c t o r ' s o r d e r f i n d i n g t h e employer t o be noncomplying. Reasoning t h a t n e i t h e r 
SAIF n o r c l a i m a n t had o b j e c t e d t o t h e employer's o r a l l y r a i s i n g t h e compensabil
i t y i s s u e a t h e a r i n g , t h e c o u r t has concluded t h a t we e r r e d i n h o l d i n g t h a t com
p e n s a b i l i t y was n o t p r o p e r l y b e f o r e t h e Referee. Consequently, t h e c o u r t has 
remanded f o r our c o n s i d e r a t i o n o f t h e c o m p e n s a b i l i t y i s s u e . 

A f t e r c o n d u c t i n g our de novo r e v i e w o f t h i s r e c o r d , we agree w i t h t h e Ref
e r e e t h a t t h e preponderance o f t h e p e r s u a s i v e m e d i c a l and l a y e v i d e n c e does n o t 
e s t a b l i s h t h a t c l a i m a n t ' s need f o r low back c h i r o p r a c t i c t r e a t m e n t i n October 
1989 was m a t e r i a l l y r e l a t e d t o a May 1989 work i n c i d e n t i n w h i c h he moved a c a r 
o f f t h e employer's premises. Consequently, we adopt t h e Refer e e ' s o r d e r , w h i c h 
f o u n d t h a t c l a i m a n t ' s i n j u r y c l a i m i s n o t compensable. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we a f f i r m t h e Referee's o r d e r d a t e d June 
29, 1989. 

IT IS SO ORDERED. 

December 6, 1991 C i t e as 43 Van N a t t a 2637 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROL D. GOSS, Claimant 
WCB Case No. 90-18146 

ORDER ON REVIEW 
Ga r l o c k , e t a l . , Claimant A t t o r n e y s 

T e r r a l l & A s s o c i a t e s , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r 
t h a t : (1) foun d t h a t t h e employer c o u l d n o t s t a y payment o f an award o f un
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y ; and (2) assessed a p e n a l t y and a t t o r n e y 
f e e f o r an a l l e g e d l y unreasonable f a i l u r e t o t i m e l y pay an award o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . On r e v i e w , c l a i m a n t contends t h a t t h e a d a p t a b i l 
i t y v a l u e a s s i g n e d by t h e Referee i s i n c o r r e c t . The i s s u e s on r e v i e w a r e e x t e n t 
o f u n s c h e d u l e d permanent d i s a b i l i t y , s t a y o f compensation p e n d i n g a p p e a l , p e n a l 
t i e s , and a t t o r n e y f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 
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C l a i m a n t compensably i n j u r e d her r i g h t a n k l e on October 6, 1987. The em
p l o y e r a c c e p t e d t h e c l a i m . T h i s c l a i m was c l o s e d by a D e t e r m i n a t i o n Order i s 
sued September 1988, a l l o w i n g c l a i m a n t 4 p e r c e n t (6 degrees) s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f her r i g h t knee. I n 1988, c l a i m a n t f i l e d a c l a i m f o r back 
and h i p c o n d i t i o n s w h i c h a l l e g e d l y were c a u s a l l y r e l a t e d t o her a c c e p t e d r i g h t 
knee c o n d i t i o n . The employer d e n i e d t h e c l a i m and c l a i m a n t r e q u e s t e d a h e a r i n g 
on t h e q u e s t i o n o f c o m p e n s a b i l i t y . 

By o r d e r d a t e d March 5, 1990, a Referee found t h e c l a i m compensable, s e t 
a s i d e t h e employer's d e n i a l , and o r d e r e d t h e employer t o accept t h e c l a i m . On 
March 8, 1990, t h e employer f i l e d a r e q u e s t f o r Board r e v i e w o f t h e Refer e e ' s 
March 5, 1990 o r d e r . On September 11 , 1990, a D e t e r m i n a t i o n Order awarded 
c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y f o r d e s i g n a t e d p e r i o d s , 23 p e r c e n t (73.6 de
gr e e s ) u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , and o r d e r e d t h e employer t o pay 
c l a i m a n t $7,360. W i t h o u t r e q u e s t i n g r e c o n s i d e r a t i o n , t h e employer r e f u s e d t o 
pay t h e compensation awarded by t h e D e t e r m i n a t i o n Order. On A p r i l 3, 1991, t h e 
Board i s s u e d an Order on Review which r e v e r s e d t h e Referee's March 5, 1990 o r d e r 
on t h e g r o u n d o f c l a i m p r e c l u s i o n . C a r o l D. Goss, 43 Van N a t t a 821 ( 1 9 9 1 ) ; 
a f f ' d mem 110 Or App 151 (1 9 9 1 ) . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

C l a i m a n t argues t h a t she i s e n t i t l e d t o an a d a p t a b i l i t y f a c t o r o f 6 r a t h e r 
t h a n t h e f a c t o r o f 2.5 a s s i g n e d by t h e Referee. Based on our A p r i l 3, 1991 
Order on Review, w h i c h f o u n d t h a t c l a i m a n t i s b a r r e d from l i t i g a t i n g t h e com
p e n s a b i l i t y o f h e r p r e s e n t low back and l e f t h i p c o n d i t i o n , we f i n d t h e i s s u e o f 
c l a i m a n t ' s a d a p t a b i l i t y f a c t o r t o be moot. 

Stay o f Compensation Pending Appeal 

P r i o r t o J u l y 1, 1990, ORS 656.313 p r o v i d e d t h a t " [ f j i l i n g by an employer 
or t h e i n s u r e r o f a r e q u e s t f o r r e v i e w o r c o u r t appeal s h a l l n o t s t a y payment o f 
compensation t o a c l a i m a n t . " The l e g i s l a t u r e amended ORS 656.313 e f f e c t i v e J u l y 
1, 1990. Oregon Laws 1990 ( S p e c i a l s e s s i o n ) , Chapter 2, 23 ( h e r e i n a f t e r , Sen
a t e B i l l 1197 o r " t h e A c t " ) . As amended, ORS 656.313 p r o v i d e s : 

" ( l ) ( a ) F i l i n g by an employer o r i n s u r e r o f a r e g u e s t f o r 
h e a r i n g on a r e c o n s i d e r a t i o n o r d e r o r a r e q u e s t f o r b o a r d r e v i e w o r 
c o u r t a p p e a l s t a y s payment o f t h e compensation appealed, e x c e p t f o r : 

"(A) Temporary d i s a b i l i t y b e n e f i t s t h a t accrue f r o m t h e d a t e 
o f t h e o r d e r appealed from u n t i l c l o s u r e under ORS 656.268, o r u n t i l 
t h e o r d e r appealed from i s i t s e l f r e v e r s e d , whichever e v e n t f i r s t 
o c c u r s ; and 

"(B) Permanent t o t a l d i s a b i l i t y b e n e f i t s t h a t a c crue f r o m t h e 
d a t e o f o r d e r appealed from u n t i l t h e o r d e r appealed f r o m i s r e 
v e r s e d . " (Emphasis Added). 

The employer contends t h a t under amended ORS 656.313, t h e employer p r o p 
e r l y r e f u s e d t o comply w i t h t h e terms o f t h e September 11 , 1990 D e t e r m i n a t i o n 
Order, because i n March 1990, i t f i l e d a r e q u e s t f o r Board r e v i e w o f t h e Ref
eree ' s March 5, 1990 O p i n i o n and Order. We d i s a g r e e . 

ORS 656.313, as amended, p r o v i d e s t h a t t h e f i l i n g by an employer o f a 
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r e q u e s t f o r h e a r i n g on a r e c o n s i d e r a t i o n order-*- o r a r e q u e s t f o r Board r e v i e w o r 
c o u r t a p p e a l s t a y s payment o f t h e compensation appealed. Thus, t h e s t a t u t e ex
p r e s s l y a p p l i e s o n l y t o an employer's appeal from t h e o r d e r w h i c h awards t h e 
compensation i n d i s p u t e . Here, t h e o r d e r t h e employer had t o a p p e a l i n o r d e r t o 
s t a y payment o f t h e compensation a t i s s u e , was t h e September 1 1 , 1990 Determina
t i o n Order w h i c h awarded c l a i m a n t t h e temporary t o t a l and permanent p a r t i a l d i s 
a b i l i t y b e n e f i t s t h a t t h e employer r e f u s e d t o pay. No appeal o f t h a t o r d e r was 
f i l e d by t h e employer. 

We r e j e c t t h e employer's c o n t e n t i o n , as d i d t h e R e f e r e e , t h a t i t s r e q u e s t 
f o r Board r e v i e w o f a r e f e r e e ' s March 5, 1990 O p i n i o n and Order s t a y e d payment 
o f compensation awarded by t h e September 1990 D e t e r m i n a t i o n Order p u r s u a n t t o 
amended ORS 656.313. The Referee d i d n o t d e c i d e t h e e x t e n t , i f any, o f t h e p e r 
manent o r t e m p o r a r y ' d i s a b i l i t y b e n e f i t s t o which c l a i m a n t was e n t i t l e d . The i s 
sue b e f o r e t h e r e f e r e e concerned t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s p h y s i c a l con
d i t i o n (Ex. 5 1 ) . The D e t e r m i n a t i o n Order which awarded c l a i m a n t compensation 
was i s s u e d f i v e months l a t e r and t h e r e was no appeal f r o m t h a t o r d e r . ORS 
656.313, as amended, does not a p p l y a c c o r d i n g t o i t s t e r m s . 

F u r t h e r m o r e , we conclude t h a t t h e l e g i s l a t u r e i n t e n d e d by amended ORS 
656.313 t o a u t h o r i z e i n s u r e r s and employers t o s t a y payment o f compensation upon 
t h e f i l i n g o f a q u a l i f y i n g appeal on o r a f t e r J u l y 1, 1990, t h e e f f e c t i v e d a t e 
o f t h e A c t . We d i s a g r e e w i t h t h e employer's argument t h a t under S e c t i o n 54(1) 
o f t h e A c t , ^ t h e l e g i s l a t u r e i n t e n d e d amended ORS 656.313 t o a p p l y r e t r o a c t i v e l y 
t o a p p e a l s w h i c h were f i l e d b e f o r e t h e A c t ' s e f f e c t i v e d a t e . By c o n d i t i o n i n g 
t h e s t a t u t e ' s a p p l i c a t i o n upon t h e f i l i n g o f t h e i n s u r e r ' s a p p e a l , ORS 656.313 
o p e r a t e s by i t s own t e r m s , t o l i m i t i t s a p p l i c a t i o n t o an a c t i o n t a k e n by t h e 
i n s u r e r e i t h e r on o r a f t e r t h e s t a t u t e ' s e f f e c t i v e d a t e . P r i o r t o J u l y 1, 1990, 
payment o f compensation was n o t s t a y e d upon f i l i n g o f an employer's a p p e a l . Had 
t h e l e g i s l a t u r e i n t e n d e d t o d i s c o n t i n u e , i n midstream, t h e payment o f compensa
t i o n i n a l l i n s u r e r ' s appeals pending a t t h e v a r i o u s s t a g e s o f a d m i n i s t r a t i v e o r 
c o u r t r e v i e w on J u l y 1, 1990, no m a t t e r when t h e appeal had been f i l e d , t h e l e g 
i s l a t u r e would have s a i d so i n e x p l i c i t language. I n any e v e n t , t h e employer 
d i d n o t , a t any t i m e , appeal t h e compensation a t i s s u e . I t s r e f u s a l t o pay t h e 
compensation awarded by t h e September 11, 1990 D e t e r m i n a t i o n Order was u n l a w f u l . 

-1 ORS 656.268 was a l s o amended by Senate B i l l 1197. As amended, ORS 
656.268(5) p r o v i d e s t h a t " [ i ] f t h e worker, t h e i n s u r e r o r s e l f - i n s u r e d employer 
o b j e c t s t o a d e t e r m i n a t i o n o r d e r i s s u e d by t h e d e p a r t m e n t , t h e o b j e c t i n g p a r t y 
must f i r s t r e q u e s t r e c o n s i d e r a t i o n o f t h e o r d e r . " Under s u b s e c t i o n ( 6 ) ( b ) , any 
p a r t y o b j e c t i n g t o t h e r e c o n s i d e r a t i o n o r d e r may r e q u e s t a h e a r i n g b e f o r e a r e f 
e r e e under ORS 656.283. Former ORS 656.268 p e r m i t t e d t h e o b j e c t i n g p a r t y t o r e 
q u e s t a h e a r i n g under ORS 656.283 w i t h o u t f i r s t r e q u e s t i n g r e c o n s i d e r a t i o n . 
C o n s i s t e n t w i t h t h i s l e g i s l a t i v e change, ORS 656.313 was amended t o p r o v i d e t h a t 
t h e f i l i n g by an i n s u r e r o r employer o f a r e q u e s t f o r h e a r i n g "on a r e c o n s i d e r a 
t i o n o r d e r " s t a y s payment o f t h e compensation appealed. As p r e v i o u s l y s t a t e d , 
t h e employer d i d n o t r e q u e s t a h e a r i n g on a r e c o n s i d e r a t i o n o r d e r o r r e q u e s t r e 
c o n s i d e r a t i o n o f t h e September 11, 1990 D e t e r m i n a t i o n Order. 

2 S e c t i o n 54(1) o f Senate B i l l 1197 p r o v i d e s : 

"Except f o r amendments t o ORS 656.027, 656.211, 656.214(2) and 
656.790, t h i s 1990 A c t becomes o p e r a t i v e J u l y 1, 1990, and n o t w i t h 
s t a n d i n g ORS 656.202, t h e 1990 Act a p p l i e s t o a l l c l a i m s e x i s t i n g o r 
a r i s i n g on and a f t e r J u l y 1, 1990, r e g a r d l e s s o f t h e d a t e o f i n j u r y , 
e x c e p t as s p e c i f i c a l l y p r o v i d e d i n t h i s s e c t i o n . " 
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P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e f o u n d t h a t t h e employer's f a i l u r e t o pay c l a i m a n t ' s award o f 
permanent p a r t i a l d i s a b i l i t y was unreasonable. She t h e r e f o r e assessed a p e n a l t y 
and r e l a t e d a t t o r n e y f e e . We agree t h a t a p e n a l t y i s a p p r o p r i a t e ; however, we 
m o d i f y t h e a t t o r n e y f e e award. 

The employer argues t h a t i t s f a i l u r e t o pay was n o t u n r e a s o n a b l e because 
i t r e l i e d on amended ORS 656.313. I t contends t h a t e v i d e n c e o f i t s r e l i a n c e on 
t h e 1990 amendments i s shown by: (1) a l e t t e r from t h e C h i e f S t a f f A t t o r n e y o f 
t h e Workers' Compensation Board which d e n i e d t h e employer's r e q u e s t f o r expe
d i t e d r e v i e w based on an appeal o f a Referee's March 5, 1990 o r d e r ; and (2) a 
l e t t e r f r o m c l a i m a n t ' s a t t o r n e y s t a t i n g t h a t t h e employer's r e l i a n c e on SB 1197 
was u n r e a s o n a b l e . (Exs. 53, 5 6 ) . 

We agree t h a t t h e s e l e t t e r s e s t a b l i s h t h a t t h e employer r e l i e d on amended 
ORS 656.313. However, ORS 656.313 c l e a r l y s t a t e s t h a t , i n o r d e r t o s t a y pay
ment, t h e employer must r e q u e s t a h e a r i n g on a r e c o n s i d e r a t i o n o r d e r . Here, t h e 
employer r e q u e s t e d n e i t h e r a r e c o n s i d e r a t i o n o f t h e D e t e r m i n a t i o n Order nor a 
h e a r i n g on a r e c o n s i d e r a t i o n o r d e r . F u r t h e r m o r e , t h e employer made no r e q u e s t 
f o r Board r e v i e w o f t h e t e m p o r a r y and permanent d i s a b i l i t y compensation. We 
f i n d i t u n r e a s o n a b l e f o r t h e employer t o r e l y on amended ORS 656.313 w i t h o u t 
f o l l o w i n g t h e c l e a r l y s t a t e d r e q u i r e m e n t f o r s t a y i n g payment. A c c o r d i n g l y , we 
agree w i t h t h e R e f e r e e t h a t a p e n a l t y i s a p p r o p r i a t e i n t h i s i n s t a n c e . 

The R e f e r e e awarded a p e n a l t y o f 25 p e r c e n t o f t h e u n p a i d D e t e r m i n a t i o n 
Order award and assessed a $500 a t t o r n e y f e e . We agree w i t h t h e p e n a l t y award. 
However, ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) p r o v i d e s t h a t i f t h e i n s u r e r u n r e a s o n a b l y d e l a y s o r 
r e f u s e s t o pay compensation, t h e i n s u r e r i s l i a b l e f o r an a d d i t i o n a l amount up 
t o 25 p e r c e n t o f t h e amounts t h e n due. F u r t h e r m o r e , o n e - h a l f o f t h i s a d d i t i o n a l 
amount i s t o be p a i d t o c l a i m a n t ' s a t t o r n e y , i n l i e u o f an a t t o r n e y f e e . ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) ; N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . T h e r e f o r e , i n l i e u 
o f t h e p e n a l t y and $500 a t t o r n e y f e e awarded by t h e R e feree, we award a 25 p e r 
c e n t p e n a l t y w i t h o n e - h a l f o f t h e p e n a l t y payable t o c l a i m a n t ' s a t t o r n e y . 

Because we have n o t d i s a l l o w e d o r reduced compensation awarded t o c l a i m 
a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed f e e under ORS 6 5 6 . 3 8 2 ( 2 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e s t a y o f compensation i s $500, t o be p a i d by t h e s e l f -
i n s u r e d employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 20, 1991, as r e c o n s i d e r e d on F e b r u a r y 
28, 1991, i s a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . I n l i e u o f t h e $500 a t t o r 
ney f e e and t h e 25 p e r c e n t p e n a l t y f o r unreasonable d e l a y o r r e f u s a l t o pay com
p e n s a t i o n , we assess a 25 p e r c e n t p e n a l t y , w i t h o n e - h a l f o f t h e p e n a l t y p a y a b l e 
t o c l a i m a n t ' s a t t o r n e y i n l i e u o f an a t t o r n e y f e e . The remainder o f t h e o r d e r 
i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e s t a y o f compensation i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $500, p a y a b l e by t h e s e l f -
i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
ELVIS H. McMURRIAN, Claimant 

WCB Case No. 90-18641 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee K i n s l e y ' s o r d e r 
t h a t : (1) u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r a low back 
c o n d i t i o n ; and (2) u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r 
propose d low back s u r g e r y . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and m e d i c a l 
s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable i n j u r y i n January 1986 when h i s low e r 
body was s t r u c k by a l o g . He sought t r e a t m e n t f o r b o t h knees and e x p e r i e n c e d 
low back p a i n . C l a i m a n t r e t u r n e d t o work f o r a p p r o x i m a t e l y t h r e e months, b u t 
sto p p e d w o r k i n g due t o p a i n i n b o t h h i p s and b o t h knees. A t t h a t t i m e , c l a i m a n t 
underwent l e f t knee a r t h r o s c o p i c s u r g e r y f o r s h a v i n g o f grade I I t o I I I 
c h o n d r o m a l a c i a . H i s c l a i m was c l o s e d by a November 1986 D e t e r m i n a t i o n Order 
t h a t awarded 10 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e l e f t knee. 
T h e r e a f t e r , c l a i m a n t ' s l e f t knee award was i n c r e a s e d t o 30 p e r c e n t by s t i p u l a 
t i o n of. t h e p a r t i e s . 

F o l l o w i n g t h e i n j u r y , c l a i m a n t c o n t i n u e d t o e x p e r i e n c e low back p a i n . 
Radiographs i n 1987 r e v e a l e d c o n g e n i t a l anomalies i n h i s lumbar s p i n e i n c l u d i n g 
s a c r a l i z a t i o n o f L5, s p i n a b i f i d a o c c u l a t a d e f o r m i t y a t L5 and f a c e t t r o p i s m a t 
L4-5 and L5-S1. L a t e r x - r a y s , t a k e n i n J u l y 1989, r e v e a l e d a m i l d d i f f u s e l y 
b u l g i n g a n u l u s a t L3-4 and a m i l d asymmetric d i s c p r o t r u s i o n l a t e r a l l y and 
p o s t e r i o r l y on t h e r i g h t a t L4-5. 

C l a i m a n t was un a b l e t o r e t u r n t o h i s r e g u l a r work as a l o g t r u c k d r i v e r . 
He e n t e r e d a v o c a t i o n a l program and was t r a i n e d i n u p h o l s t e r y work. A f t e r com
p l e t i o n o f t h e v o c a t i o n a l program, c l a i m a n t ' s c l a i m was c l o s e d by an August 1988 
D e t e r m i n a t i o n Order t h a t awarded temporary d i s a b i l i t y o n l y . The D e t e r m i n a t i o n 
Order d i d n o t award any i n c r e a s e d permanent d i s a b i l i t y . C l a i m a n t r e q u e s t e d a 
h e a r i n g on t h e D e t e r m i n a t i o n Order c o n t e n d i n g he was e n t i t l e d t o unscheduled 
permanent d i s a b i l i t y . 

I n l a t e 1989, a h e a r i n g was h e l d b e f o r e an e a r l i e r R e f e r e e . By a Februa r y 
1990 O p i n i o n and Order, t h e e a r l i e r Referee awarded c l a i m a n t 19 p e r c e n t unsched
u l e d permanent d i s a b i l i t y f o r permanent low back symptoms. The Referee f o u n d 
t h a t c l a i m a n t ' s i n j u r y had n o t caused o r worsened c l a i m a n t ' s c o n g e n i t a l low back 
a n o m a l i e s . However, he f u r t h e r found t h a t t h e compensable i n j u r y had caused a 
permanent symptomatic worsening o f c l a i m a n t ' s lumbar s p i n e w h i c h r e s u l t e d i n un
sc h e d u l e d d i s a b i l i t y i n t h e form o f l o s t ranges o f m o t i o n . The e a r l i e r R e f e r 
ee's o r d e r was n o t appealed and became f i n a l by o p e r a t i o n o f law. 

On J u l y 1, 1990, c l a i m a n t was r e l a x i n g w i t h h i s f a m i l y a t a p a r k when he 
began e x p e r i e n c i n g severe low back and r i g h t l e g p a i n . He sought t r e a t m e n t t h e 
f o l l o w i n g day fr o m Dr. Newby, h i s t r e a t i n g p h y s i c i a n . Dr. Newby r e p o r t e d t h a t 
c l a i m a n t had r e s t r i c t e d lumbar ranges o f mo t i o n and a marked w o r s e n i n g o f low 
back symptoms. X-rays r e v e a l e d a m i l d d i s c p r o t r u s i o n l a t e r a l l y on t h e r i g h t a t 
t h e l e v e l o f t h e L3-4 i n t e r v e r t e b r a l f o r a m i n a w i t h m i l d compression o f t h e e x i t 
i n g r i g h t L3 nerv e r o o t ; m i n i m a l n a r r o w i n g o f t h e L4-5 r i g h t i n t e r v e r t a b r a l 
f o r a m i n a ; and m i l d t o moderate n a r r o w i n g o f t h e L5-S1 r i g h t i n t e r v e r t a b r a l 
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f o r a m i n a . A subsequent lumbar myelogram showed a l a c k o f f i l l i n g o f t h e d i s t a l 
a s p e c t o f t h e r i g h t L3 ner v e r o o t s l e e v e . 

On J u l y 7, 1990, Dr Newby op i n e d t h a t c l a i m a n t had f a r l a t e r a l d i s c h e r n i 
a t i o n a t L3-4. Dr. Newby r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m a d i s c e c t o m y a t L3-
4. I n September 1990, t h e i n s u r e r d e n i e d r e o p e n i n g o f c l a i m a n t ' s c l a i m on t h e 
b a s i s t h a t h i s c u r r e n t low back c o n d i t i o n was n o t r e l a t e d t o t h e compensable i n 
j u r y . The d e n i a l a l s o d e n i e d t h e s u r g e r y proposed by Dr. Newby on t h e same 
b a s i s . 

I n O ctober 1990, Dr. Newby r e p o r t e d t h a t a disc e c t o m y was n o t w a r r a n t e d 
and o p i n e d t h a t t h e proposed s u r g e r y would n o t b e n e f i t c l a i m a n t . 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s low back c o n d i t i o n was t h e same c o n d i 
t i o n w h i c h t h e e a r l i e r Referee found n o t compensable. T h e r e f o r e , she co n c l u d e d 
t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h i s c u r r e n t c o n d i t i o n was c a u s a l l y r e l a t 
ed t o t h e compensable i n j u r y and she u p h e l d t h e i n s u r e r ' s d e n i a l . We need n o t 
address t h e p r e c l u s i v e e f f e c t , i f any, o f t h e e a r l i e r R eferee's o r d e r because we 
are n o t persuaded t h a t c l a i m a n t has s u f f e r e d a compensable a g g r a v a t i o n , r e g a r d 
l e s s o f t h e q u e s t i o n o f t h e p r e c l u s i v e e f f e c t o f t h e p r i o r o r d e r . 

The i s s u e i s whether c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n . 
Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was con
vened a f t e r J u l y 1, 1990, h i s c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i 
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
(1 9 9 1 ) . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o f compensation. ORS 656.273(1). The compensable i n j u r y must be a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . Robert E. Leatherman, 43 Van 
N a t t a 1677 ( 1 9 9 1 ) . F u r t h e r , t h e worsened c o n d i t i o n must be e s t a b l i s h e d by medi
c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

Inasmuch as c l a i m a n t has c o n g e n i t a l lumbar anomalies, t h e i s s u e o f whether 
t h e compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s worsened 
c o n d i t i o n i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s 
p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e med
i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

Dr. Newby, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , examined c l a i m a n t f o l l o w i n g t h e 
J u l y 1990 w o r s e n i n g . F o l l o w i n g a lumbar myelogram, Dr. Newby r e p o r t e d an ampu
t a t i o n o f t h e L3 nerv e r o o t a t r i g h t L3-4. Dr. Newby o p i n e d t h a t t h i s f i n d i n g 
c o r r e l a t e d w i t h c l a i m a n t ' s symptoms which l e a d him t o recommend a L3-4 d i s c e c 
tomy. Dr. Newby d i d n o t o f f e r an o p i n i o n as t o t h e c a s u a l r e l a t i o n s h i p between 
t h e compensable i n j u r y and c l a i m a n t ' s worsened symptoms. 

Dr. Schachner r e p o r t e d t h a t , a t t h e t i m e o f t h e compensable i n j u r y , c l a i m 
a n t had s u f f e r e d some s o f t t i s s u e damage superimposed on c l a i m a n t ' s d e g e n e r a t i n g 
L4-5 i n t e r v e r t a b r a l d i s c . Dr. Schachner o p i n e d t h a t some o f c l a i m a n t ' s low back 
symptoms stemmed fr o m t h e compensable i n j u r y . Dr. Schachner's o p i n i o n , however, 
addresses c l a i m a n t ' s c o n d i t i o n i n A p r i l 1990, a p p r o x i m a t e l y 2 1/2 months p r i o r 
t o c l a i m a n t ' s w o r s e n i n g ; T h e r e f o r e , Dr. Schachner's o p i n i o n does n o t e s t a b l i s h 
a c a u s a l r e l a t i o n s h i p between t h e compensable i n j u r y and c l a i m a n t ' s J u l y 1990 
worsened symptoms. 
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F i n a l l y , t h e Western M e d i c a l C o n s u l t a n t s , who examined c l a i m a n t i n August 
1990, o p i n e d t h a t i t was u n l i k e l y t h a t c l a i m a n t ' s low back and r i g h t l e g symp
toms were r e l a t e d t o t h e 1986 compensable i n j u r y . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b 
l i s h t h a t h i s compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s J u l y 
1990 worsened symptoms. A c c o r d i n g l y , c l a i m a n t has n o t e s t a b l i s h e d a compensable 
a g g r a v a t i o n . 

M e d i c a l S e r v i c e s 

C l a i m a n t contends t h a t t h e Referee e r r e d i n u p h o l d i n g t h e i n s u r e r ' s d e n i a l 
t o t h e e x t e n t t h a t i t d e n i e d t h e lumbar s u r g e r y proposed by Dr. Newby. We do 
n o t r e a c h t h i s q u e s t i o n as we f i n d t h e i s s u e t o be moot. 

I n a d d i t i o n t o de n y i n g r e o p e n i n g o f c l a i m a n t ' s c l a i m , t h e i n s u r e r ' s d e n i a l 
d e n i e d t h e L3-4 di s c e c t o m y proposed by Dr. Newby. However, p r i o r t o t h e hear
i n g , Dr. Newby had changed h i s o p i n i o n and r e p o r t e d t h a t a d i s c e c t o m y was n o t 
w a r r a n t e d and t h a t t h e proposed s u r g e r y would n o t b e n e f i t c l a i m a n t . Inasmuch as 
Dr. Newby was no l o n g e r p r o p o s i n g s u r g e r y , t h e i n s u r e r ' s d e n i a l o f t h e proposed 
s u r g e r y i s moot. T h e r e f o r e , we do not reach t h i s i s s u e . 

ORDER 

The Referee's o r d e r d a t e d February 20, 1991 i s a f f i r m e d t o t h e e x t e n t t h a t 
t h e R e f e r e e u p h e l d t h e i n s u r e r ' s d e n i a l i n s o f a r as i t d e n i e d c l a i m a n t ' s aggrava
t i o n c l a i m f o r a low back c o n d i t i o n . That p o r t i o n o f t h e d e n i a l w h i c h d e n i e d a 
s u r g e r y c l a i m i s moot. 

December 6, 1991 C i t e as 43 Van N a t t a 2643 (1991) 

I n t h e M a t t e r o f t h e Compensation o f . 
STANLEY MEYERS, Claimant 
WCB Case No. 90-09863 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 

Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by t h e Board en banc. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee McGeorge's o r d e r t h a t : (1) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m on t h e grounds t h a t t h e 
i n s u r e r had n o t s u b m i t t e d t h e m a t t e r t o t h e D i r e c t o r p u r s u a n t t o ORS 656.327; 
(2) s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low 
back c o n d i t i o n ; and (3) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e i n 
s u r e r ' s a l l e g e d l y unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r 
v i c e s , a g g r a v a t i o n , p e n a l t i e s and a t t o r n e y f e e s . We v a c a t e i n p a r t and r e v e r s e 
i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
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1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990., T h e r e f o r e , t h e 
" s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does not a p p l y . I n a d d i t i o n , , t h e 
m a t t e r a t i s s u e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See, e.g., 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 
amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e 
purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we t o o a n a l y z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

M e d i c a l S e r v i c e s 

C l a i m a n t i n i t i a t e d t h i s p r o c e e d i n g p u r s u a n t t o ORS 656.319, c h a l l e n g i n g , 
i n t e r a l i a , t h e i n s u r e r ' s A p r i l 24, 1990 p a r t i a l d e n i a l o f c h i r o p r a c t i c t r e a t 
ments i n excess o f two v i s i t s per month. W i t h o u t a d d r e s s i n g whether t h e t r e a t 
ments were r e a s o n a b l e and necessary, t h e Referee d e t e r m i n e d t h a t t h e d e n i a l was 
p r o c e d u r a l l y i m p r o p e r under ORS 656.327 and s e t i t a s i d e . She c o n c l u d e d t h a t , 
r a t h e r t h a n i s s u i n g a d e n i a l , t h e i n s u r e r was r e q u i r e d t o r e q u e s t r e v i e w o f t h e 
a l l e g e d l y e x c e s s i v e t r e a t m e n t by t h e D i r e c t o r . A l t h o u g h we agree, we must, 
n e v e r t h e l e s s , v a c a t e f o r l a c k o f j u r i s d i c t i o n . 

ORS 656.245 r e q u i r e s an i n s u r e r t o p r o v i d e "medical s e r v i c e s f o r c o n d i 
t i o n s r e s u l t i n g f r o m t h e i n j u r y f o r such p e r i o d as t h e n a t u r e o f t h e i n j u r y o r 
t h e p r o c e s s o f r e c o v e r y r e q u i r e s . " ORS 656.327, as amended by t h e 1990 l e g i s l a 
t u r e , p r o v i d e s : 

" ( l ) ( a ) I f an i n j u r e d worker, an i n s u r e r o r s e l f - i n s u r e d 
employer o r t h e d i r e c t o r b e l i e v e s t h a t an i n j u r e d w orker i s r e c e i v 
i n g m e d i c a l t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l 
o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r 
v i c e s and wishes r e v i e w o f t h e t r e a t m e n t by t h e d i r e c t o r , t h e i n 
j u r e d w o r k e r , i n s u r e r o r s e l f - i n s u r e d employer s h a l l so n o t i f y t h e 
p a r t i e s and t h e d i r e c t o r . 

" ( b ) Unless t h e d i r e c t o r i s s u e s an o r d e r f i n d i n g t h a t no bone 
f i d e m e d i c a l s e r v i c e s d i s p u t e , e x i s t s , t h e d i r e c t o r s h a l l r e v i e w t h e 
m a t t e r as p r o v i d e d i n t h i s s e c t i o n . * * * 

" ( c ) The i n s u r e r o r s e l f - i n s u r e d employer s h a l l n o t deny t h e 
c l a i m f o r m e d i c a l s e r v i c e s nor s h a l l t h e worker r e q u e s t a h e a r i n g on 
any i s s u e t h a t i s s u b j e c t t o t h e j u r i s d i c t i o n o f t h e d i r e c t o r under 
t h i s s e c t i o n u n t i l t h e d i r e c t o r i s s u e s an o r d e r under s u b s e c t i o n (2) 
o f t h i s s e c t i o n . " Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 26. 

On r e v i e w , t h e i n s u r e r m a i n t a i n s t h a t t h e s t a t u t o r y p r o c e d u r e o u t l i n e d i n 
ORS 656.327 i s p e r m i s s i v e , n o t mandatory, and t h a t i t had a r i g h t t o i s s u e a 
f o r m a l d e n i a l under ORS 656.262, i n d e p e n d e n t l y o f i t s r i g h t t o seek D i r e c t o r r e 
v i e w . I t e x p l a i n s : 

"The p r o v i s i o n s o f ORS 656.327 are a p p l i c a b l e o n l y t o t h o s e 
cases i n w h i c h t h e p a r t y w i t h a q u e s t i o n about t h e e f f i c a c y o r 
amount o f t r e a t m e n t wishes r e v i e w o f t h e t r e a t m e n t . There i s no 
mandatory r e v i e w o f a l l m e d i c a l s e r v i c e s cases by t h e D i r e c t o r o f 
t h e Department o f I n s u r a n c e and Finance under ORS 656.327. I f t h e 
employer wishes t o have t h e D i r e c t o r r e v i e w e x c e s s i v e t r e a t m e n t , as 
opposed t o d e n y i n g c o m p e n s a b i l i t y and p r o c e e d i n g t o a h e a r i n g 
* * * t h e employer must f o l l o w t h e s t a t u t e e i t h e r i n t h e 1989 v e r 
s i o n o r t h e 1990 v e r s i o n . The employer i n t h i s case d i d n o t w i s h t o 
have t h e D i r e c t o r r e v i e w t h e e x c e s s i v e m e d i c a l t r e a t m e n t and d i d n o t 
r e q u e s t i t . " App. Reply B r i e f a t 2. 
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We agree w i t h t h e i n s u r e r t h a t t h e p r o v i s i o n s o f t h e "1989 v e r s i o n " o f t h e 
Workers' Compensation A c t d i d n o t mandate D i r e c t o r r e v i e w o f m e d i c a l s e r v i c e s 
i s s u e s . I n L i l l i e M. W i l l i s , 42 Van N a t t a 1923 ( 1 9 9 0 ) , we r e v e r s e d a Referee's 
c o n c l u s i o n t h a t , under f o r m e r ORS 656.327, t h e p a r t i e s c o u l d n o t b r i n g an i s s u e 
o f t r e a t m e n t f r e q u e n c y b e f o r e t h e Hearings D i v i s i o n , b u t were l i m i t e d s o l e l y t o 
a r e v i e w by t h e D i r e c t o r . We reasoned t h a t t h e language o f t h e f o r m e r s t a t u t e , 
when r e a d i n c o n j u n c t i o n w i t h former ORS 656.704(3), was d i s c r e t i o n a r y upon t h e 
p a r t i e s and t h a t t h e D i r e c t o r had s o l e j u r i s d i c t i o n o v e r t h e m a t t e r o n l y i f and 
when one o f t h e p a r t i e s r e q u e s t e d r e v i e w . Because n e i t h e r p a r t y i n t h a t case 
had i n v o k e d t h e p r o v i s i o n s o f ORS 656.32 7, we concluded t h a t t h e m e d i c a l s e r 
v i c e s d i s p u t e was a p p r o p r i a t e l y b e f o r e t h e Referee as a m a t t e r c o n c e r n i n g a 
c l a i m under ORS 656.283(1) and, t h e r e f o r e , n o t h i n g p r o h i b i t e d t h e c a r r i e r f r o m 
i s s u i n g t h e f r e q u e n c y d e n i a l , o r t h e c l a i m a n t from r e q u e s t i n g t h e h e a r i n g . 

I n r e a c h i n g t h a t d e c i s i o n , however, we n o t e d t h a t t h e l e g i s l a t u r e had sub
s e q u e n t l y amended ORS 656.704 i n a manner t h a t c o u l d impact t h e j u r i s d i c t i o n o f 
t h e D i r e c t o r and t h i s Board over m e d i c a l s e r v i c e s d i s p u t e s . I d . a t 1924. As 
amended, ORS 656.704(3), which a p p l i e s t o t h i s case, p r o v i d e s : 

" ( 3 ) For t h e purpose o f d e t e r m i n i n g t h e r e s p e c t i v e a u t h o r i t y 
o f t h e d i r e c t o r and t h e board t o conduct h e a r i n g s , i n v e s t i g a t i o n s 
and o t h e r p r o c e e d i n g s under ORS 656.001 t o 656.794, and f o r d e t e r 
m i n i n g t h e p r o c e d u r e f o r t h e conduct and r e v i e w t h e r e o f , m a t t e r s 
c o n c e r n i n g a c l a i m under ORS 656.001 t o 656.794 a r e t h o s e m a t t e r s i n 
w h i c h a w o r k e r ' s r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e 
o f , a r e d i r e c t l y i n i s s u e . However, such m a t t e r s do n o t i n c l u d e any 
p r o c e e d i n g f o r r e s o l v i n g a d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r 
f e e s f o r w h i c h a p r o c e d u r e i s o t h e r w i s e p r o v i d e d i n t h i s c h a p t e r . " 
Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 37. (Emphasis s u p p l i e d ) . 

Under amended ORS 656.704(3), " m a t t e r s c o n c e r n i n g a c l a i m " o v e r w h i c h t h e 
Board, and t h u s t h e Hearings D i v i s i o n , has j u r i s d i c t i o n , do n o t i n c l u d e any d i s 
p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r fees f o r w h i c h a r e s o l u t i o n p r o c e d u r e i s 
o t h e r w i s e p r o v i d e d i n ORS Chapter 656. ORS 656.327 p r o v i d e s a p r o c e d u r e f o r t h e 
r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d w o r k e r c o n c e r n i n g 
m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n 
v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " A c c o r d i n g l y , 
u n l i k e t h e s i t u a t i o n i n L i l l i e M. W i l l i s , supra, o r i g i n a l j u r i s d i c t i o n o v e r a 
d i s p u t e c o n c e r n i n g t h e f r e q u e n c y o f m e d i c a l t r e a t m e n t i s no l o n g e r shared by t h e 
D i r e c t o r and t h e Hearings D i v i s i o n . Rather, because such d i s p u t e s a r e no l o n g e r 
m a t t e r s c o n c e r n i n g a c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e 
D i r e c t o r . 1 F u r t h e r m o r e , u n t i l t h e D i r e c t o r i s s u e s an o r d e r a f t e r c o n d u c t i n g h i s 
r e v i e w , an i n s u r e r " s h a l l n o t deny t h e c l a i m f o r m e d i c a l s e r v i c e s nor s h a l l t h e 
w o r k e r r e q u e s t a h e a r i n g . " ORS 6 5 6 . 3 2 7 ( 1 ) ( c ) . 

I n t h e p r e s e n t case, t h e i n s u r e r d i d n o t r e q u e s t D i r e c t o r r e v i e w , b u t i n 
s t e a d i s s u e d a d e n i a l from which c l a i m a n t r e q u e s t e d a h e a r i n g . C l e a r l y , by 
o p e r a t i o n o f ORS 656.704(3) and 6 5 6 . 3 2 7 ( 1 ) ( c ) , t h e i n s u r e r ' s d e n i a l i s n u l l and 
v o i d as a m a t t e r o f law, and t h e Referee was w i t h o u t a u t h o r i t y t o h o l d a h e a r i n g 

1 T h i s c o n c l u s i o n i s s u p p o r t e d by t h e l e g i s l a t i v e h i s t o r y . The amendments 
t o ORS 656.327 and 656.704 were proposed i n Senate B i l l 1197. I n e x p l a i n i n g t h e 
b i l l t o t h e S p e c i a l Committee o f t h e l e g i s l a t u r e , a member o f t h e Governor's 
Workers' Compensation Labor-Management A d v i s o r y Committee t e s t i f i e d t h a t t h e 
purpose o f t h e amendments was t o remove q u e s t i o n s c o n c e r n i n g t h e r e a s o n a b l e n e s s 
and n e c e s s i t y o f m e d i c a l t r e a t m e n t from t h e l i t i g a t i o n p r o c e s s and a l l o w such 
d e c i s i o n s t o be made by a p h y s i c i a n r a t h e r t h a n a r e f e r e e . See M i n u t e s , I n t e r i m 
S p e c i a l Committee on Workers' Compensation, May 3, 1990, Tape 3, Side A a t 75. 
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c o n c e r n i n g t h a t n u l l and v o i d d e n i a l . The i n s u r e r had b u t two a l t e r n a t i v e s : 
e i t h e r pay c l a i m a n t ' s m e d i c a l b i l l s o r i n i t i a t e D i r e c t o r r e v i e w o f t h e d i s p u t e . ^ 
I t s f a i l u r e t o i n i t i a t e r e v i e w procedures o r pay t h e b i l l s w i t h i n 90 days o f r e 
c e i p t w i l l , by t h a t f a c t a l o n e , o r d i n a r i l y c o n s t i t u t e t h e u n r e a s o n a b l e r e s i s 
t a n c e t o t h e payment o f compensation, f o r which p e n a l t i e s o r a t t o r n e y f e e s w i l l 
be a s s e s s e d . 3 

We a l s o c o n c l u d e t h a t an i n j u r e d worker i s e n t i t l e d t o r e q u e s t D i r e c t o r 
r e v i e w where t h e i n s u r e r e i t h e r e x p r e s s l y o r i m p l i e d l y d e n i e s t r e a t m e n t on 
grounds l i s t e d i n ORS 656.327(1). The grounds s t a t e d i n t h e s t a t u t e f o r r e 
q u e s t i n g D i r e c t o r r e v i e w a r e r e c e i p t by an i n j u r e d worker o f m e d i c a l t r e a t m e n t 
t h a t i s " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d 
i n g t h e p e r f o r m a n c e o f m e d i c a l s e r v i c e s . " While an i n s u r e r , s e l f - i n s u r e d 
employer o r t h e D i r e c t o r m i g h t o b j e c t t o t r e a t m e n t on such grounds, no a p p a r e n t 
r e a s o n e x i s t s f o r a c l a i m a n t t o r a i s e such a c o n t e n t i o n . And y e t , t h e s t a t u t e 
e x p r e s s l y i n c l u d e s "an i n j u r e d worker" as one o f t h e p a r t i e s a u t h o r i z e d t o r e 
q u e s t r e v i e w . We b e l i e v e t h e l e g i s l a t u r e i n t e n d e d t o a u t h o r i z e t h e i n j u r e d 
w o r k e r t o r e q u e s t r e v i e w where t h e i n s u r e r denies t r e a t m e n t on grounds l i s t e d i n 
ORS 656.327. An i m p l i e d d e n i a l would a r i s e when an i n s u r e r f a i l s e i t h e r t o i n i 
t i a t e D i r e c t o r r e v i e w o r t o t i m e l y pay t h e m e d i c a l b i l l s . Such an i n t e r p r e t a 
t i o n n o t o n l y g i v e s meaning t o t h e e n t i r e s t a t u t o r y p r o v i s i o n , i n c l u d i n g t h e 
p r o v i s i o n a u t h o r i z i n g an i n j u r e d worker t o r e q u e s t r e v i e w , b u t a l s o f u r t h e r s t h e 
l e g i s l a t i v e i n t e n t c l e a r l y expressed i n ORS 656.704(3) t o have d i s p u t e s c o n c e r n 
i n g t h e r e a s o n a b l e n e s s and n e c e s s i t y o f m e d i c a l t r e a t m e n t d e c i d e d by a p h y s i c i a n 
r a t h e r t h a n a H e a r i n g s D i v i s i o n r e f e r e e . * 

We v a c a t e t h e Referee's d e c i s i o n i n s o f a r as i t p u r p o r t s t o s e t a s i d e t h e 
d e n i a l , f o r t h e d e n i a l d i d n o t r a i s e a m a t t e r c o n c e r n i n g a c l a i m w i t h i n t h e 
j u r i s d i c t i o n o f t h e H e arings D i v i s i o n . We a l s o v a c a t e t h e R e f e r e e ' s a t t o r n e y 
f e e award f o r p r e v a i l i n g a g a i n s t t h e d e n i a l . 

^ We have c o n c l u d e d t h a t t h e d i s p u t e between c l a i m a n t and t h e i n s u r e r o v e r 
t h e a p p r o p r i a t e n e s s o f t h e m e d i c a l t r e a t m e n t a t i s s u e i s s u b j e c t t o t h e o r i g i n a l 
j u r i s d i c t i o n o f t h e D i r e c t o r and t h a t t h e r e f o r e , under ORS 6 5 6 . 3 2 7 ( 1 ) ( c ) , t h e 
i n s u r e r c o u l d n o t deny t h e c l a i m nor c o u l d c l a i m a n t r e q u e s t a h e a r i n g c o n c e r n i n g 
t h e d e n i a l . However, we do n o t d e c i d e here whether an i n s u r e r c o u l d deny a 
c l a i m and t h e c l a i m a n t r e q u e s t a h e a r i n g where t h e d i s p u t e concerns t h e e x t e n t 
o f t h e c a u s a l r e l a t i o n s h i p i n f a c t and law, between t h e c l a i m a n t ' s m e d i c a l con
d i t i o n and t h e c l a i m a n t ' s compensable i n j u r y o r o c c u p a t i o n a l d i s e a s e . 

3 F u r t h e r m o r e , by f a i l i n g t o t i m e l y r e q u e s t D i r e c t o r r e v i e w , t h e i n s u r e r may 
w aive i t s r i g h t t o seek d i r e c t o r r e v i e w , and be h e l d bound t o pay t h e b i l l s . 
See proposed OAR 436-10-046(4). 

4 I f ORS 656.327(1) were i n t e r p r e t e d l i t e r a l l y , t h e i n j u r e d w o r k e r , whose 
m e d i c a l b i l l s were n o t p a i d , would not be a b l e t o r e q u e s t D i r e c t o r r e v i e w o f t h e 
i n s u r e r ' s r e f u s a l , o r r e q u e s t a h e a r i n g b e f o r e a Referee because o f amended ORS 
6 5 6 . 7 0 4 ( 3 ) . Thus, a l i t e r a l i n t e r p r e t a t i o n o f ORS 656.327(1) would e f f e c t i v e l y 
l e a v e i n j u r e d w o r k e r s w i t h a s u b s t a n t i v e r i g h t t o r e a s o n a b l e and n e c e s s a r y medi
c a l t r e a t m e n t , b u t w i t h no means t o e n f o r c e t h a t r i g h t . We have c o n c l u d e d t h a t 
t h e l e g i s l a t u r e c l e a r l y i n t e n d e d , by amended ORS 656.704(3), t o have d i s p u t e s 
o v e r t h e a p p r o p r i a t e n e s s o f m e d i c a l t r e a t m e n t be r e s o l v e d by a p h y s i c i a n r a t h e r 
t h a n a R e f e r e e . On t h e o t h e r hand, i t i s a l s o c l e a r t h a t t h e l e g i s l a t u r e d i d 
n o t i n t e n d t o d e p r i v e t h e i n j u r e d worker o f a l l e f f e c t i v e remedies, i n t h e e v e n t 
o f a d i s p u t e w i t h an i n s u r e r over t h e a p p r o p r i a t e n e s s o f m e d i c a l t r e a t m e n t . 
T h e r e f o r e , t o e f f e c t u a t e t h e p o l i c y o b j e c t i v e s o f ORS 656.704(3) and 656.327, 
t h e l a t t e r s t a t u t e must be l i b e r a l l y c o n s t r u e d t o a u t h o r i z e t h e i n s u r e r and t h e 
i n j u r e d w o r k e r t o r e q u e s t D i r e c t o r r e v i e w o f t h e i n s u r e r ' s r e f u s a l t o pay medi
c a l b i l l s . 
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I n a d d i t i o n t o s e t t i n g a s i d e t h e A p r i l 24, 1990 d e n i a l , t h e R eferee con
c l u d e d t h a t t h e i n s u r e r ' s f a i l u r e t o seek r e v i e w f r o m t h e D i r e c t o r was unreason
a b l e and, t h e r e f o r e , t h e Referee assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e . 
We c o n c l u d e t h a t p e n a l t i e s and/or a t t o r n e y fees s h o u l d n o t be assessed and r e 
v e r s e . We do so f o r two reasons. 

ORS 656.262(10), as amended by t h e 1990 L e g i s l a t u r e , a u t h o r i z e s t h e 
assessment o f a p e n a l t y i f a c a r r i e r "unreasonably d e l a y s o r u n r e a s o n a b l y r e 
f u s e s t o pay compensation." I f t h e worker i s r e p r e s e n t e d by an a t t o r n e y , t h e 
w o r k e r ' s a t t o r n e y s h a l l r e c e i v e o n e - h a l f o f t h e assessed p e n a l t y i n l i e u o f an 
a t t o r n e y f e e . See N i c o l o s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . The r e a s o n a b l e 
ness o f a c a r r i e r ' s d e n i a l must be judged based upon t h e i n f o r m a t i o n a v a i l a b l e 
t o t h e c a r r i e r a t t h e t i m e . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588 
( 1 9 8 8 ) . 

Senate B i l l 1197 was n o t s i g n e d i n t o law by t h e Governor u n t i l May 7, 
1990, t h e A c t ' s e f f e c t i v e d a t e . Thus, on A p r i l 24, 1990, when t h e i n s u r e r i s 
sued i t s p a r t i a l d e n i a l , former ORS 656.327 d i d n o t mandate D i r e c t o r r e v i e w o r 
p r o h i b i t i s s u a n c e o f a d e n i a l , u n l e s s D i r e c t o r r e v i e w had been r e q u e s t e d , as 
p r e v i o u s l y d i s c u s s e d . I n t h i s case, t h e i n s u r e r d i d n o t r e q u e s t D i r e c t o r r e 
v i e w . T h e r e f o r e , t h e i n s u r e r d i d n o t a c t u n r e a s o n a b l y s i m p l y by i s s u i n g a 
d e n i a l . 

A r e a s o n a b l e argument c o u l d be made, however, t h a t a f t e r t h e enactment o f 
Senate B i l l 1197, t h e i n s u r e r ' s adherence t o i t s d e n i a l and f a i l u r e o r r e f u s a l 
t o e i t h e r pay c l a i m a n t ' s m e d i c a l b i l l s o r r e q u e s t D i r e c t o r r e v i e w under ORS 
656.327 became un r e a s o n a b l e r e s i s t a n c e , f o r w h i c h p e n a l t i e s o r f e e s s h o u l d be 
assessed. I f t h e j u r i s d i c t i o n a l i s s u e here had been p r e v i o u s l y s e t t l e d by t h e 
Board, we w o uld conc l u d e t h a t t h e i n s u r e r d i d a c t u n r e a s o n a b l y by f a i l i n g o r r e 
f u s i n g t o r e q u e s t D i r e c t o r r e v i e w a f t e r enactment o f t h e s t a t u t o r y amendments i n 
q u e s t i o n . However, a l t h o u g h we d i s a g r e e w i t h and, i n t h i s o r d e r , r e j e c t t h e i n 
s u r e r ' s c o n t e n t i o n t h a t o r i g i n a l j u r i s d i c t i o n s t i l l l i e s c o n c u r r e n t l y w i t h t h e 
H e a r i n g s D i v i s i o n and t h e D i r e c t o r n o t w i t h s t a n d i n g t h e 1990 l e g i s l a t i o n , t h e i n 
s u r e r ' s c o n t e n t i o n i s n o t f r i v o l o u s f o r l a c k i n g o f some p l a u s i b l e f o u n d a t i o n i n 
t h e law. For t h e s e reasons, we do n o t b e l i e v e t h a t t h e i n s u r e r ' s i n i t i a l r e 
f u s a l t o r e q u e s t D i r e c t o r r e v i e w was unreasonable, o r t h a t i t s r e f u s a l became 
u n r e a s o n a b l e a f t e r t h e e f f e c t i v e d a t e o f t h e s t a t u t o r y amendments a t i s s u e . 
A c c o r d i n g l y , we r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r . 

A g g r a v a t i o n 

The R eferee concl u d e d t h a t c l a i m a n t e s t a b l i s h e d a compensable a g g r a v a t i o n . 
We d i s a g r e e . 

To e s t a b l i s h an a g g r a v a t i o n c l a i m , a c l a i m a n t must show "worsened c o n d i 
t i o n s r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y . " ORS 656.273(1). I n a c l a i m f o r i n 
c r e a s e d compensation f o r an unscheduled c o n d i t i o n , a c l a i m a n t must p r o v e t h a t 
h i s symptoms have i n c r e a s e d o r t h a t h i s c o n d i t i o n has worsened so t h a t he i s 
l e s s a b l e t o work i n t h e broad f i e l d o f g e n e r a l o c c u p a t i o n s , r e s u l t i n g i n a l o s s 
o f e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) . 

I n t h i s case, c l a i m a n t contends t h a t he e x p e r i e n c e d a symptomatic worsen
i n g o f h i s c o n d i t i o n i n e a r l y 1989. There i s no e v i d e n c e , however, t h a t , as a 
r e s u l t o f t h e symptomatic f l a r e - u p , c l a i m a n t was l e s s a b l e t o work. Throughout 
t h e a l l e g e d a g g r a v a t i o n p e r i o d , c l a i m a n t c o n t i n u e d t o work 50 t o 55 hours per 
week w i t h o u t r e s t r i c t i o n s , d o i n g r e p e t i t i v e b e n d i n g , t w i s t i n g , t u r n i n g and l i f t 
i n g up t o 40 pounds. Moreover, a l t h o u g h Dr. Ho agreed t h a t a l e s s s t r e n u o u s 
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p o s i t i o n m i g h t be b e n e f i c i a l t o c l a i m a n t , he d i d n o t i n d i c a t e t h a t such a change 
was n e c e s s a r y and c o n t i n u e d t o a u t h o r i z e c l a i m a n t t o work w i t h o u t r e s t r i c t i o n s . 
There i s no c o n t r a r y m e d i c a l evidence. 

Based on t h e t o t a l i t y o f t h e e v i d e n c e , we are n o t persuaded t h a t , as a r e 
s u l t o f t h e J anuary 1990 symptomatic wo r s e n i n g , c l a i m a n t ' s e a r n i n g c a p a c i t y was 
d i m i n i s h e d below what i t was a t t h e t i m e h i s c l a i m was l a s t c l o s e d . A c c o r d i n g 
l y , we c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d a compensable a g g r a v a t i o n o f 
h i s back c o n d i t i o n . The Referee's d e c i s i o n s e t t i n g a s i d e t h e a g g r a v a t i o n d e n i a l 
i s r e v e r s e d . We a l s o r e v e r s e t h e Referee's assessed f e e award f o r p r e v a i l i n g on 
t h e a g g r a v a t i o n i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 3, 1990 i s v a c a t e d i n p a r t and r e v e r s e d 
i n p a r t . Those p o r t i o n s o f t h e Referee's o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s 
A p r i l 24, 1990 p a r t i a l d e n i a l o f m e d i c a l s e r v i c e s and awarded an assessed f e e 
f o r p r e v a i l i n g a g a i n s t t h a t d e n i a l are v a c a t e d . The Referee's assessment o f a 
p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e d e n i a l 
i s r e v e r s e d . Those p o r t i o n s o f t h e Referee's o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s 
June 1, 1990 d e n i a l o f a g g r a v a t i o n and awarded an assessed f e e f o r p r e v a i l i n g 
a g a i n s t t h a t d e n i a l a r e r e v e r s e d . The a g g r a v a t i o n d e n i a l i s r e i n s t a t e d and up
h e l d . 

Board Member Gunn, s p e c i a l l y concurring. 

I agree t h a t t h e amendments t o ORS 656.327 and 656.704 mandate t h e r e s u l t 
r e ached i n t h e m a j o r i t y d e c i s i o n . I w r i t e o n l y t o express my o p i n i o n s as t o t h e 
l i a b i l i t i e s t h a t c o u l d be imposed i f any p a r t y f a i l s t o f o l l o w t h e p r o c e d u r e s 
e s t a b l i s h e d under ORS 656.327. 

The m a j o r i t y h o l d s t h a t amended ORS 656.327 p r o v i d e s t h e D i r e c t o r w i t h 
s o l e j u r i s d i c t i o n o v e r d i s p u t e s c o n c e r n i n g m e d i c a l fees and t r e a t m e n t . The 
m a j o r i t y a l s o h o l d s t h a t ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) e s t a b l i s h e s a mandatory p r o c e s s f o r 
D i r e c t o r r e v i e w o f m e d i c a l t r e a t m e n t t h a t any p a r t y a l l e g e s i s " e x c e s s i v e , i n a p 
p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e p e r f o r m a n c e o f 
m e d i c a l s e r v i c e s . " 

I n a d d i t i o n t o e s t a b l i s h i n g a mandatory r e v i e w p r o c e s s , ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) 
f u r t h e r mandates t h a t any p a r t y s e e k i n g t h a t r e v i e w " s h a l l so n o t i f y t h e p a r t i e s 
and t h e d i r e c t o r . " I n c o n j u n c t i o n w i t h t h i s p r o v i s i o n , ORS 6 5 6 . 3 2 7 ( 1 ) ( c ) s t a t e s : 
"The i n s u r e r o r s e l f - i n s u r e d employer s h a l l n o t deny t h e c l a i m f o r m e d i c a l s e r 
v i c e s . . . t h a t i s s u b j e c t t o t h e j u r i s d i c t i o n o f t h e d i r e c t o r under t h i s sec
t i o n u n t i l t h e d i r e c t o r i s s u e s an o r d e r under s u b s e c t i o n (2) o f t h i s s e c t i o n . " 

P u r s u a n t t o ORS 656.327, an i n s u r e r o r s e l f - i n s u r e d employer has o n l y two 
l e g a l c h o i c e s t o f o l l o w i n any m e d i c a l t r e a t m e n t o r f e e s d i s p u t e : pay f o r t h e 
m e d i c a l t r e a t m e n t o r seek r e v i e w and n o t i f y t h e D i r e c t o r and w o r k e r . F a i l u r e t o 
t a k e e i t h e r o f t h e s e two a c t i o n s w i t h i n n i n e t y (90) d a y s 5 would c o n s t i t u t e a "de 
f a c t o " d e n i a l o f t h e m e d i c a l s e r v i c e s c l a i m . I f an i n s u r e r o r s e l f - i n s u r e d em
p l o y e r f a i l e d t o t a k e e i t h e r o f t h e s e two a c t i o n s , c l a i m a n t c o u l d t h e n r e q u e s t a 
h e a r i n g under ORS 656.283. T h e r e a f t e r , a h e a r i n g would be h e l d t o d e c i d e t h e 
m e r i t s o f t h e o r i g i n a l i s s u e and any a t t e n d a n t p e n a l t y i s s u e c o n c e r n i n g t h e 
f a i l u r e t o f o l l o w t h e c l e a r s t a t u t o r y language i n 6 5 6 . 3 2 7 ( 1 ) ( a ) and ( c ) . The 

s The D i r e c t o r has proposed an a d m i n i s t r a t i v e r u l e w h i c h p r o v i d e s t h e i n 
s u r e r o r s e l f - i n s u r e d employer w i t h a 90-day t i m e l i m i t i n w h i c h t o i n i t i a t e 
D i r e c t o r r e v i e w o r pay f o r m e d i c a l t r e a t m e n t . 
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i n s u r e r o r s e l f - i n s u r e d employer's exposure t o i m p o s i t i o n o f p e n a l t i e s and r e 
l a t e d a t t o r n e y f e e s would be s i g n i f i c a n t . 

The c l e a r l e g i s l a t i v e purpose o f t h e changes i n ORS 656.327 and 656.704 
was t o reduce l i t i g a t i o n and a l l o w m e d i c a l t r e a t m e n t and f e e s d i s p u t e s t o be r e 
s o l v e d by t h e D i r e c t o r . I n a c t i o n by an i n s u r e r o r s e l f - i n s u r e d employer on 
t h e s e m a t t e r s w i l l s u b j e c t them t o l i a b i l i t y i n t h e f o r m o f p e n a l t i e s and r e 
l a t e d a t t o r n e y f e e s . F a i l u r e t o pay f o r m e d i c a l s e r v i c e s o r t o p r o c e e d under t h e 
a p p r o p r i a t e l e g a l forum would c e r t a i n l y be viewed by t h i s Board Member as a most 
u n r e a s o n a b l e r e s i s t a n c e t o compensation. I f u r t h e r b e l i e v e t h a t a Referee ( o r 
t h e Board on de novo r e v i e w ) c o u l d f i n d t h a t i f a worker was f o r c e d t o r e q u e s t a 
h e a r i n g on t h i s m a t t e r , i t would be analagous t o t h e employer r e q u e s t i n g a hear
i n g f o r t h e purpose o f d e l a y o r o t h e r v e x a t i o u s reason o r w i t h o u t r e a s o n a b l e 
g r o u n d s , and c o u l d s u b j e c t t h e employer t o a p e n a l t y p u r s u a n t t o ORS 656.382(3). 

Board Members K i n s l e y and Tenenbaum d i s s e n t i n g . 

The m a j o r i t y concludes t h a t t h e Board no l o n g e r has o r i g i n a l j u r i s d i c t i o n 
t o c o n s i d e r a d i s p u t e r e g a r d i n g a l l e g e d l y e x c e s s i v e m e d i c a l t r e a t m e n t . Because 
we b e l i e v e t h a t c o n c l u s i o n i s c o n t r a r y t o law, we r e s p e c t f u l l y d i s s e n t from t h a t 
p o r t i o n o f t h e i r o p i n i o n . 

The m a j o r i t y c o r r e c t l y reasons t h a t , under t h e 1990 amendments t o ORS 
6 5 6 . 7 0 4 ( 3 ) , t h e i s s u e o f whether t h e Board has o r i g i n a l j u r i s d i c t i o n o f a medi
c a l t r e a t m e n t d i s p u t e t u r n s on whether t h e r e i s a n o t h e r p r o c e d u r e f o r r e s o l v i n g 
t h a t d i s p u t e . I f t h e r e i s a n o t h e r procedure, t h e Board does n o t have j u r i s d i c 
t i o n o f t h e d i s p u t e . However, t h e m a j o r i t y goes on t o c o n c l u d e t h a t t h e Board 
does n o t have j u r i s d i c t i o n o f any d i s p u t e r e g a r d i n g a l l e g e d l y e x c e s s i v e t r e a t 
ment, because ORS 656.327 p r o v i d e s a p rocedure f o r r e s o l v i n g t h o s e d i s p u t e s . 
The m a j o r i t y reasons t h a t t h e D i r e c t o r ' s r e v i e w p r o c e d u r e s e t f o r t h i n ORS 
656.327 i s t h e o n l y p r o c e d u r e a v a i l a b l e t o an i n s u r e r f o r c h a l l e n g i n g m e d i c a l 
t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a 
t i o n o f r u l e s . " That r e a s o n i n g i s n o t s u p p o r t e d by our r e a d i n g o f t h e law. 

The Board has p r e v i o u s l y examined t h e m e d i c a l r e v i e w p r o c e d u r e under f o r 
mer ORS 656.327, b e f o r e t h e 1990 amendments t o o k e f f e c t . 6 I n L i l l i e M. W i l l i s , 
42 Van N a t t a 1923 ( 1 9 9 0 ) , t h e Board s t a t e d : 

"The language o f t h i s former s t a t u t e i s d i s c r e t i o n a r y upon t h e 
p a r t i e s . I t c o n t a i n s two r e q u i r e m e n t s : f i r s t , t h e r e has t o be one 
o r more o f t h e t y p e s o f problems l i s t e d i n t h e s t a t u t e ; and second, 
t h e p a r t i e s have t o want t h e D i r e c t o r t o a c t . Once t h e m a t t e r has 
been s u b m i t t e d by one o f t h e p a r t i e s t o t h e D i r e c t o r , t h e n t h e p r o 
v i s i o n s o f ORS 656.327(2) t a k e e f f e c t . At t h a t p o i n t , t h e D i r e c t o r 

Former ORS 656.327(1) p r o v i d e d , i n p e r t i n e n t p a r t : 

" I f an i n j u r e d w orker, an i n s u r e r o r s e l f - i n s u r e d employer o r 
t h e d i r e c t o r b e l i e v e s t h a t an i n j u r e d worker i s r e c e i v i n g m e d i c a l 
t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a 
t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s and 
w i s h es r e v i e w o f t h e t r e a t m e n t by a m e d i c a l p a n e l , t h e i n j u r e d 
w o r k e r , i n s u r e r , s e l f - i n s u r e d employer o r d i r e c t o r s h a l l so n o t i f y 
t h e p a r t i e s and t h e d i r e c t o r . * * * The i n s u r e r o r s e l f - i n s u r e d em
p l o y e r s h a l l n o t deny t h e c l a i m f o r m e d i c a l s e r v i c e s nor s h a l l t h e 
w o r k e r r e q u e s t a h e a r i n g on any i s s u e t h a t i s s u b j e c t t o t h e j u r i s 
d i c t i o n o f t h e d i r e c t o r under t h i s s e c t i o n u n t i l t h e d i r e c t o r i s s u e s 
an o r d e r under s u b s e c t i o n (2) o f t h i s s e c t i o n . " 
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has s o l e j u r i s d i c t i o n over t h e m a t t e r and t h e i n s u r e r cannot deny 
t h e c l a i m and t h e c l a i m a n t cannot r e q u e s t a h e a r i n g . I t i s o n l y a t 
t h a t . p o i n t t h a t t h e Hearings D i v i s i o n l o s e s j u r i s d i c t i o n o v e r t h e 
m a t t e r under ORS 656.283." (Emphases added.) 

Because none o f t h e p a r t i e s i n W i l l i s s u b m i t t e d t h e m a t t e r t o t h e D i r e c t o r 
p u r s u a n t t o f o r m e r ORS 656.327(1), t h e Board concluded t h a t i t had j u r i s d i c t i o n 
o f t h e m e d i c a l t r e a t m e n t d i s p u t e . The Board r e v i s i t e d t h e j u r i s d i c t i o n i s s u e i n 
Theron S t i e h l , 43 Van N a t t a 686 ( 1 9 9 1 ) . I n S t i e h l t h e Board c o n s i d e r e d whether 
i t had j u r i s d i c t i o n o f a m e d i c a l t r e a t m e n t d i s p u t e a f t e r t h e i n s u r e r had r e 
q u e s t e d D i r e c t o r r e v i e w o f t h e d i s p u t e . C i t i n g f o r m e r ORS 6 5 6 . 3 2 7 ( 1 ) , t h e Board 
c o n c l u d e d t h a t i t had j u r i s d i c t i o n o f t h e d i s p u t e because, a l t h o u g h D i r e c t o r r e 
v i e w was r e q u e s t e d , t h e r e was no evidence t h a t t h e D i r e c t o r had a c t u a l l y e x e r 
c i s e d h i s d i s c r e t i o n t o r e v i e w t h e d i s p u t e . 

Thus, t h e Board i n t e r p r e t e d former ORS 656.327 t o p r o v i d e a d i s c r e t i o n a r y 
p r o c e d u r e f o r c h a l l e n g i n g m e d i c a l t r e a t m e n t t h a t was a l l e g e d t o be " e x c e s s i v e , 
i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s . " An i n s u r e r c o u l d e i t h e r 
seek D i r e c t o r r e v i e w o r i s s u e a d e n i a l o f t r e a t m e n t under ORS 6 5 6 . 2 6 2 ( 6 ) . I f 
t h e i n s u r e r sought D i r e c t o r r e v i e w and t h e D i r e c t o r e x e r c i s e d h i s d i s c r e t i o n t o 
r e v i e w , t h e D i r e c t o r had e x c l u s i v e j u r i s d i c t i o n o f t h e m a t t e r . I f , on t h e o t h e r 
hand, t h e i n s u r e r i s s u e d a d e n i a l o f t r e a t m e n t , c l a i m a n t c o u l d r e q u e s t a h e a r i n g 
and t h e Board would have j u r i s d i c t i o n o f t h e d i s p u t e . See ORS 656.319. 

The 1990 amendments have not changed t h e d i s c r e t i o n a r y n a t u r e o f t h e medi
c a l r e v i e w p r o c e d u r e . On t h e c o n t r a r y , t h e language i n f o r m e r ORS 6 5 6 . 3 2 7 ( 1 ) , 
upon w h i c h t h e Board r e l i e d i n W i l l i s and S t i e h l , has been r e t a i n e d w i t h o u t sub
s t a n t i a l changes i n c u r r e n t ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) . L i k e i t s p r e d e c e s s o r , t h a t sub
s e c t i o n c o n t i n u e s t o p r o v i d e t h a t a p a r t y may r e q u e s t D i r e c t o r r e v i e w o f d i s 
p u t e d m e d i c a l t r e a t m e n t i f i t "wishes" D i r e c t o r r e v i e w o f t h e t r e a t m e n t . There
f o r e , t h e m e d i c a l r e v i e w s t a t u t e does not p r e v e n t an i n s u r e r f r o m d e n y i n g t r e a t 
ment w h i c h i t a l l e g e s t o be e x c e s s i v e o r o t h e r w i s e i n a p p r o p r i a t e . 

Because t h e D i r e c t o r r e v i e w procedure remains d i s c r e t i o n a r y and does n o t 
p r e c l u d e an i n s u r e r f r o m d e n y i n g t r e a t m e n t , we cannot j o i n i n t h e m a j o r i t y ' s 
c o n c l u s i o n t h a t ORS 656.327 p r o v i d e s a procedure f o r r e s o l v i n g a l l d i s p u t e s r e 
g a r d i n g t r e a t m e n t t h a t i s a l l e g e d l y e x c e s s i v e o r o t h e r w i s e i n a p p r o p r i a t e . Based 
on our r e a d i n g , ORS 656.327 o n l y p r o v i d e s a p r o c e d u r e where one o f t h e p a r t i e s 
i s c h a l l e n g i n g t h e p r o p r i e t y o f t r e a t m e n t and wishes t o submit t h e m a t t e r f o r 
D i r e c t o r r e v i e w . More i m p o r t a n t l y , i t does not p r o v i d e an avenue f o r t h e w o r k e r 
t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f t r e a t m e n t t h a t t h e i n s u r e r , t h r o u g h i n a c t i o n 
o r by f o r m a l d e n i a l , r e f u s e s t o p r o v i d e . 

T h i s case i s i l l u s t r a t i v e . The i n s u r e r r e f u s e s t o pay f o r t r e a t m e n t 
a l l e g e d t o be e x c e s s i v e . Under t h e m a j o r i t y ' s i n t e r p r e t a t i o n o f t h e law, c l a i m 
a n t i s p r e c l u d e d f r o m b r i n g i n g t h e m a t t e r t o h e a r i n g and must, i n s t e a d , w a i t f o r 
t h e i n s u r e r t o submit t h e m a t t e r f o r D i r e c t o r r e v i e w under ORS 656.32 7. The 
w a i t c o u l d be i n f i n i t e , because ORS 656.327 does not p r o v i d e a t i m e l i m i t f o r 
s u b m i t t i n g a r e q u e s t f o r D i r e c t o r r e v i e w . 7 

We n o t e t h e m a j o r i t y ' s b e l i e f t h a t t h e l e g i s l a t u r e i n t e n d e d t o a u t h o r i z e 
an i n j u r e d w o r k e r t o r e q u e s t D i r e c t o r r e v i e w where t h e i n s u r e r d e n i e s t r e a t m e n t 
on t h e grounds l i s t e d i n ORS 656.327. (See m a j o r i t y o p i n i o n , f o o t n o t e 4 ) . As 
we r e a d t h e e x p r e s s language o f t h a t s t a t u t e , t h e i n j u r e d w orker may r e q u e s t r e 
v i e w i f he b e l i e v e s h i m s e l f t o be r e c e i v i n g m e d i c a l t r e a t m e n t t h a t i s e x c e s s i v e , 
i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s . The l i k e l i h o o d t h a t t h e 
w o r k e r w o u l d choose such an a d m i n i s t r a t i v e remedy r a t h e r t h a n t e r m i n a t i n g t h e 
t r e a t m e n t i n q u e s t i o n i s a r g u a b l e . I n any e v e n t , t h e r e i s no p r o v i s i o n f o r a 
w o r k e r t o r e q u e s t D i r e c t o r r e v i e w when t h e i n s u r e r f a i l s t o do so. And w h i l e i t 
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may w e l l be t h a t t h e l e g i s l a t u r e i n t e n d e d t h e worker t o r e q u e s t such r e v i e w on 
t h e i n s u r e r ' s b e h a l f , i t i s n o t what t h e l e g i s l a t u r e s a i d i n t h e o n l y document 
t h a t c o u n t s : t h e s t a t u t e . 

The m a j o r i t y goes on t o n o t e t h a t an " i m p l i e d d e n i a l w o u ld a r i s e when an 
i n s u r e r f a i l s e i t h e r t o i n i t i a t e r e v i e w o r t i m e l y pay t h e m e d i c a l b i l l s . " We 
a g ree. The remedy, however, i s p r o v i d e d i n ORS 656.283, based on ORS 
6 5 6 . 2 6 2 ( 6 ) . I f t h e i n s u r e r does not pay t h e b i l l s w i t h i n 90 days, i t i s an 
i m p l i e d o r "de f a c t o " d e n i a l , and t h e worker's s o l e remedy i s t o r e q u e s t a 
h e a r i n g b e f o r e t h e Board's Hearings D i v i s i o n , n o t t o r e q u e s t D i r e c t o r r e v i e w . 

We a r e a l s o p u z z l e d by t h e m a j o r i t y ' s a s s e r t i o n t h a t p e n a l t i e s and a t t o r 
ney f e e s c o u l d be assessed f o r t h e i n s u r e r ' s f a i l u r e t o i n i t i a t e D i r e c t o r r e v i e w 
o r pay m e d i c a l b i l l s w i t h i n 90 days. Under p r e v a i l i n g law, p e n a l t i e s and a t t o r 
ney f e e s cannot be assessed f o r r e f u s a l t o pay m e d i c a l b i l l s u n l e s s t h e worker 
i s e n t i t l e d t o t h e payment o f t h o s e b i l l s . See ORS 656.262(10), 6 5 6 . 3 8 2 ( 1 ) . As 
we d i s c u s s e d above, ORS 656.327 does not p r o v i d e t h e worker w i t h an avenue f o r 
e s t a b l i s h i n g t h e c o m p e n s a b i l i t y o f d i s p u t e d t r e a t m e n t t h a t t h e i n s u r e r r e f u s e s 
t o p r o v i d e . T h e r e f o r e , i f t h e i n s u r e r r e f u s e s t o pay m e d i c a l b i l l s and does not 
r e q u e s t D i r e c t o r r e v i e w , t h e worker cannot prove h i s e n t i t l e m e n t t o t h e payment 
o f t h e m e d i c a l b i l l s , and p e n a l t i e s and a t t o r n e y f e e s cannot be assessed. These 
conc e r n s persuade us t h a t t h e m a j o r i t y ' s i n t e r p r e t a t i o n o f ORS 656.327 i s 
f l a w e d . 8 

We would c o n c l u d e t h a t t h e i n s u r e r i n t h i s case p r o p e r l y d e c l i n e d t o seek 
D i r e c t o r r e v i e w o f t h e a l l e g e d l y e x c e s s i v e t r e a t m e n t and chose, i n s t e a d , t o i s 
sue a f o r m a l d e n i a l o f t r e a t m e n t . Because ORS 656.327 does n o t p r o v i d e a p r o c e 
d u r e f o r r e s o l v i n g t h i s d i s p u t e , i t i s a m a t t e r c o n c e r n i n g a c l a i m w i t h i n t h e 
meaning o f ORS 656.704(3) and was a p p r o p r i a t e l y b e f o r e t h e R e f e r e e . 

We t h e r e f o r e proceed t o t h e m e r i t s o f t h e d i s p u t e d m e d i c a l t r e a t m e n t . 
A f t e r r e v i e w i n g t h e r e c o r d , we conclude t h a t c l a i m a n t has e s t a b l i s h e d by a p r e 
ponderance o f t h e e v i d e n c e t h a t t h e d i s p u t e d t r e a t m e n t s were r e a s o n a b l e and 
n e c e s s a r y f o r h i s compensable i n j u r y . A c c o r d i n g l y , we would s e t a s i d e t h e i n 
s u r e r ' s d e n i a l o f t r e a t m e n t i n excess o f t h e a d m i n i s t r a t i v e g u i d e l i n e s . 

' The m a j o r i t y a s s e r t s t h a t an i n s u r e r has 90 days t o i n i t i a t e D i r e c t o r r e 
v i e w o r pay m e d i c a l b i l l s . That l i m i t a t i o n p e r i o d appears t o be based on t h e 
D i r e c t o r ' s N o t i c e o f Proposed Amendment o f Rules, w h i c h was f i l e d i n t h e Secre
t a r y o f S t a t e ' s o f f i c e on October 15, 1991. A c c o r d i n g t o t h a t n o t i c e , t h e D i 
r e c t o r proposes t o amend OAR 436-10-046 t o p r o v i d e t h a t an i n s u r e r must n o t i f y a 
m e d i c a l s e r v i c e p r o v i d e r o f i t s i n t e n t t o r e q u e s t D i r e c t o r r e v i e w o f d i s p u t e d 
t r e a t m e n t w i t h i n 90 days a f t e r i t s r e c e i p t o f t h e t r e a t m e n t b i l l , and t h a t t h e 
i n s u r e r must r e q u e s t D i r e c t o r r e v i e w w i t h i n 30 days a f t e r i s s u i n g t h e n o t i c e o r 
l o s e a l l r i g h t s t o D i r e c t o r r e v i e w o f t h e d i s p u t e d t r e a t m e n t . See proposed 
OAR 4 3 6 -10-046(2), ( 3 ) . We n o t e t h a t t h i s proposed r u l e a l l o w s f o r a 120-day 
p r o c e s s i n g p e r i o d , w h i c h i s beyond t h e s t a t u t o r y p e r i o d o f 90 days, and w h i c h 
w o u l d c o n t i n u e t o l e a v e c l a i m a n t i n l i m b o . I n any e v e n t , t h e proposed amend
ments a r e n o t a p p l i c a b l e u n t i l t h e y are adopted by t h e D i r e c t o r . Even i f t h e 
amendments were adopted, we f i n d no s t a t u t o r y a u t h o r i t y m andating t h a t an i n 
s u r e r seek D i r e c t o r r e v i e w o f d i s p u t e d t r e a t m e n t . F i n a l l y , we n o t e t h a t t h e 
p r o p o s e d r u l e amendments do not p r o v i d e t h e worker w i t h an avenue f o r e s t a b l i s h 
i n g t h e c o m p e n s a b i l i t y o f t r e a t m e n t t h a t t h e i n s u r e r r e f u s e s t o p r o v i d e . 

^ We a r e n o t persuaded by t h e l e g i s l a t i v e h i s t o r y c i t e d by t h e m a j o r i t y . 
(See m a j o r i t y o p i n i o n , n o t e 1 ) . A l t h o u g h a member o f t h e Governor's Workers' 
Compensation Labor-Management A d v i s o r y Committee expressed h i s b e l i e f t h a t t h e 
1990 amendments t o ORS 656.327 would t r a n s f e r q u e s t i o n s c o n c e r n i n g t h e 
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a p p r o p r i a t e n e s s o f t r e a t m e n t f r o m t h e l i t i g a t i o n p r o c e s s t o p h y s i c i a n s , t h e 
amendments t h e m s e l v e s do n o t acc o m p l i s h t h a t r e s u l t . As we s t a t e d above, t h e 
d i s c r e t i o n a r y language o f former ORS 656.327(1) has been r e t a i n e d w i t h o u t 
s u b s t a n t i a l changes. The 1990 amendments do not r e q u i r e an i n s u r e r t o r e q u e s t 
m e d i c a l r e v i e w o f d i s p u t e d t r e a t m e n t ; t h e y merely r e v i s e d t h e p r o c e d u r e t h a t 
f o l l o w s when such r e v i e w i s r e q u e s t e d . T h e r e f o r e , inasmuch as t h e l e g i s l a t i v e 
h i s t o r y c o n f l i c t s w i t h t h e p l a i n language o f t h e s t a t u t e , we d e c l i n e t o r e l y on 
t h a t h i s t o r y . 

December 6, 1991 C i t e as 43 Van N a t t a 2652 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
FRANCISCO RAMIREZ, Claimant 

WCB Case No. 90-00879 
ORDER ON REMAND 

Mi c h a e l B. Dye, Claimant A t t o r n e y 
Nelson, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e Co u r t o f Ap p e a l s . The 
c o u r t has r e v e r s e d o ur p r i o r o r d e r , which a f f i r m e d and adopted a Re f e r e e ' s o r d e r 
t h a t d e c l i n e d t o award a c a r r i e r - p a i d a t t o r n e y f e e when t h e i n s u r e r r e s c i n d e d 
i t s d e n i a l o f c l a i m a n t ' s r i g h t index f i n g e r i n j u r y c l a i m p r i o r t o h e a r i n g . The 
c o u r t has r e v e r s e d and remanded our o r d e r f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t 
w i t h Jones v. OSCI, 108 Or App 230 (19 9 1 ) . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g supplementa
t i o n . 

On Ja n u a r y 12, 1990, t h e Board r e c e i v e d a h e a r i n g r e q u e s t f r o m c l a i m a n t ' s 
a t t o r n e y . Among o t h e r i s s u e s , t h e h e a r i n g r e q u e s t r a i s e d c o m p e n s a b i l i t y con
c e r n i n g t h e i n s u r e r ' s January 5, 1990 d e n i a l o f c l a i m a n t ' s r i g h t i n d e x f i n g e r 
i n j u r y c l a i m . 

On May 9, 1990, Dr. Cummings, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , r e p o r t e d a 
h i s t o r y t h a t c l a i m a n t had i n j u r e d h i s f i n g e r w h i l e p e r f o r m i n g h i s work a c t i v i 
t i e s . I n response t o a May 3, 1990 l e t t e r from c l a i m a n t ' s a t t o r n e y , Dr. 
Cummings c o n c l u d e d t h a t , w i t h i n a rea s o n a b l e m e d i c a l p r o b a b i l i t y , t h e t r e a t m e n t 
c l a i m a n t had r e c e i v e d was m a t e r i a l l y caused by t h e work i n c i d e n t c l a i m a n t had 
d e s c r i b e d . 

On May 10, 1990, t h e d a t e o f t h e scheduled h e a r i n g , t h e i n s u r e r a c c e p t e d 
c l a i m a n t ' s r i g h t i n d e x f i n g e r i n j u r y c l a i m . C l a i m a n t ' s a t t o r n e y was i n s t r u m e n 
t a l i n o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

C o n s i d e r i n g t h a t c l a i m a n t ' s a t t o r n e y f i l e d a h e a r i n g r e q u e s t c o n t e s t i n g 
t h e i n s u r e r ' s J anuary 5, 1990 d e n i a l o f c l a i m a n t ' s r i g h t i n d e x f i n g e r i n j u r y 
c l a i m and s o l i c i t e d a m e d i c a l r e p o r t s u p p o r t i n g a c a u s a l r e l a t i o n s h i p between 
t h e c l a i m and a work i n c i d e n t p r i o r t o t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l 
b e f o r e t h e s c h e d u l e d h e a r i n g , we f i n d t h a t c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l 
i n o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . C o n s e q u e n t l y , we h o l d 
t h a t c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e under r e v i s e d ORS 
65 6 . 3 8 6 ( 1 ) . Jones v. OSCI, supra. 
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We f u r t h e r agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e i n s u r e r ' s d e n i a l 
o f c l a i m a n t ' s r i g h t i n d e x f i n g e r i n j u r y c l a i m was un r e a s o n a b l e . However, we 
d i s a g r e e w i t h t h e Referee's r e a s o n i n g t h a t c l a i m a n t was n o t e n t i t l e d t o an 
a t t o r n e y f e e under ORS 656.382(1) f o r such unreasonable co n d u c t . 

Subsequent t o t h e Referee's o r d e r , we have h e l d t h a t ORS 656.382(1) war
r a n t s an a t t o r n e y f e e when a c a r r i e r engages i n conduct w h i c h c o n s t i t u t e s unrea
s o n a b l e r e s i s t a n c e t o t h e payment o f compensation, even t h o u g h t h e r e a r e no 
amounts t h e n due upon whi c h t o base a p e n a l t y . See N i c o l a s a M a r t i n e z , 43 Van 
N a t t a 1638 ( 1 9 9 1 ) . Here, we agree w i t h t h e Referee's f i n d i n g t h a t t h e r e were no 
amounts " t h e n due" a t t h e t i m e o f t h e i n s u r e r ' s d e n i a l . C o n s e q u e n t l y , t h e r e i s 
no b a s i s f o r a p e n a l t y under ORS 656.262(10). N e v e r t h e l e s s , t h e i n s u r e r ' s un
r e a s o n a b l e d e n i a l c o n s t i t u t e s an unreasonable r e s i s t a n c e t o t h e payment o f com
p e n s a t i o n , t h e r e b y j u s t i f y i n g an a t t o r n e y f e e award p u r s u a n t t o ORS 656.382(1). 
See R i c h a r d J. Stevenson, 43 Van N a t t a 1883 (19 9 1 ) . 

C o n s e q u e n t l y , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n 
i n g t h e i n s u r e r ' s unreasonable d e n i a l and t h e r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l 
p r i o r t o h e a r i n g i s $1,200, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e s (as r e p r e 
s e n t e d by t h e r e c o r d and c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f s e r v i c e ) , t h e com
p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e 
t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s p r o v i d e d concern
i n g i s s u e s f r o m w h i c h he d i d no t p r e v a i l . ( C o m p e n s a b i l i t y o f h i s neck, back, 
and r i g h t s h o u l d e r c l a i m ; e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y ; r a t e o f 
t e m p o r a r y t o t a l d i s a b i l i t y ; and unreasonable r e f u s a l t o pay i n t e r i m compensa
t i o n ) . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d June 8, 1990 i s 
r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . For s e r v i c e s c o n c e r n i n g t h e i n s u r e r ' s 
u n r e a s o n a b l e d e n i a l o f c l a i m a n t ' s r i g h t index f i n g e r i n j u r y c l a i m and t h e 
r e s c i s s i o n o f t h a t p o r t i o n o f t h e i n s u r e r ' s d e n i a l , c l a i m a n t ' s a t t o r n e y i s 
awarded $1,200, t o be p a i d by t h e i n s u r e r . The remainder o f t h e Referee's o r d e r 
i s a f f i r m e d . 

IT IS SO ORDERED. 

December 6, 1991 C i t e as 43 Van N a t t a 2653 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD WALTZ, Claimant 
WCB Case No. Cl-02519 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Robert Webber, Claimant A t t o r n e y 
R. Ray H e y s e l l , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

On November 25, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

Here, t h e agreement n o t e s t h a t an a t t a c h e d m e d i c a l b i l l and an a d d i t i o n a l 
a t t o r n e y f e e i s " a l s o t o be i n c l u d e d " w i t h t h e proposed d i s p o s i t i o n . The 
at t a c h m e n t c o n s i s t s o f an un p a i d m e d i c a l b i l l and a s t a t e m e n t f r o m c l a i m a n t t h a t 
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t h e i n s u r e r w i l l pay $180 f o r t h e m e d i c a l b i l l and a $60 a t t o r n e y f e e " a l o n g 
w i t h " c l a i m a n t ' s r e l e a s e o f t h i s c l a i m . I t i s n o t c l e a r whether t h e p a r t i e s 
have a t t e m p t e d t o agree t o pay c l a i m a n t ' s m e d i c a l b i l l s f rom t h e s e t t l e m e n t p r o 
ceeds. Such an agreement would c o n s t i t u t e a r e l i n q u i s h m e n t o f c l a i m a n t ' s c l a i m 
f o r m e d i c a l b e n e f i t s , w h i c h i s an i m p e r m i s s i b l e l i m i t a t i o n on h i s r i g h t t o medi
c a l s e r v i c e s f o r h i s compensable i n j u r y . See e.g. Jean E. Nealy, 42 Van N a t t a 
2378 ( 1 9 9 0 ) . Moreover, because t h e attachment p r o v i d e s f o r an a d d i t i o n a l a t t o r 
ney f e e o f $60, t h e t o t a l a t t o r n e y f e e o f $185 exceeds t h e s t r i c t u r e s o f OAR 
438-15-0052(1). 

F i n a l l y , we n o t e t h a t t h e p a r t i e s have not s u b m i t t e d t h e i n f o r m a t i o n r e 
q u i r e d by t h e summary s h e e t , as t h e t o t a l amount o f c o n s i d e r a t i o n and t o t a l 
a t t o r n e y f e e have n o t been p r o v i d e d . For t h e above reasons, we c o n c l u d e t h a t 
t h e proposed d i s p o s i t i o n exceeds t h e bounds o f our r u l e s and i s u n r e a s o n a b l e as 
a m a t t e r o f law. See OAR 438-09-020(2); L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 
(1990) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t was 
s t a y e d by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . See OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) 
and ( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

IT IS SO ORDERED. 



November 7, 1991 C i t e as 43 Van N a t t a 2655 (1991) 2655 

I n t h e M a t t e r o f t h e Compensation o f 
ROLAND DIR, A p p l i c a n t 
WCB Case No. CV-91012 

CRIME VICTIM ORDER OF REMAND 
G e r r i F i t z g e r a l d ' , Department o f J u s t i c e 

Roland D i r , A p p l i c a n t , r e q u e s t e d Board r e v i e w c o n c e r n i n g a d e c i s i o n by t h e 
Department o f J u s t i c e c o n c e r n i n g h i s a p p l i c a t i o n f o r b e n e f i t s as a v i c t i m o f a 
c r i m e under t h e Crime V i c t i m Compensation Program. The Department has n o t i f i e d 
a p p l i c a n t t h a t i t has d e c i d e d t o r e c o n s i d e r a p p l i c a n t ' s c l a i m f o r b e n e f i t s and 
t h e r e f o r e , asks t h a t we " c a n c e l " t h e a p p l i c a n t ' s r e q u e s t f o r Board r e v i e w . 

We i n t e r p r e t t h e Department's submission as a m o t i o n t o remand f o r r e c o n 
s i d e r a t i o n o f i t s d e c i s i o n . I n t h e i n t e r e s t s o f s u b s t a n t i a l j u s t i c e , t h e m o t i o n 
i s g r a n t e d . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . T h i s m a t t e r i s . 
remanded t o t h e Department o f J u s t i c e f o r r e c o n s i d e r a t i o n . 

I T IS SO ORDERED. 

November 27, 1991 C i t e as 43 Van N a t t a 2655 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEPHEN G. MEYER, Claimant 

WCB Case No. 89-13499 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t : (1) u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n ; (2) c o n c l u d 
ed t h a t c l a i m a n t ' s c l a i m was not p r e m a t u r e l y c l o s e d by a J u l y 1 1 , 1989 D e t e r m i 
n a t i o n Order; (3) a f f i r m e d a D e t e r m i n a t i o n Order t h a t d i d n o t award a d d i t i o n a l 
permanent d i s a b i l i t y beyond t h e 38 p e r c e n t (121.6 degrees) u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y he had been p r e v i o u s l y g r a n t e d ; and (4) u p h e l d t h e i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r 
v i c e s , p r e m a t u r e c l o s u r e , e x t e n t o f permanent d i s a b i l i t y and a g g r a v a t i o n . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

I n t h e i n t r o d u c t o r y paragraph o f her o r d e r , t h e Ref e r e e s t a t e d t h a t a 
h e a r i n g i n t h i s m a t t e r was f i r s t convened on J u l y 6, 1990. A f t e r o u r r e v i e w o f 
t h e r e c o r d , we agree w i t h c l a i m a n t t h a t t h e h e a r i n g was a c t u a l l y convened on 
June 25, 1990. No n e t h e l e s s , d e s p i t e t h a t e r r o r , t h e Referee c o r r e c t l y d e c i d e d 
t h i s case p u r s u a n t t o t h e law i n e f f e c t p r i o r t o J u l y 1, 1990. See Oregon Laws 
1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2, 5 4 ( 2 ) ; John K. French, 43 Van N a t t a 836 
( 1 9 9 1 ) . I n o t h e r words, we are n o t persuaded t h a t c l a i m a n t ' s 1984 compensable 
i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t a l s o contends t h a t t h e d e n i a l o f h i s c u r r e n t p s y c h o l o g i c a l c o n d i 
t i o n was i m p r o p e r , because t h e i n s u r e r had accepted t h e p s y c h o l o g i c a l c o n d i t i o n 
i n t wo p r i o r s t i p u l a t i o n s . We agree t h a t an i n s u r e r may n o t r e t r o a c t i v e l y deny 
t h e c o m p e n s a b i l i t y o f an accepted c l a i m . Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) . I n 
t h i s case, however, t h e i n s u r e r does n o t d i s p u t e t h e c o m p e n s a b i l i t y o f t h e o r i g 
i n a l c l a i m . R a t h e r , i t a s s e r t s t h a t c l a i m a n t ' s " c u r r e n t c o n d i t i o n " i s u n r e l a t e d 
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t o h i s i n d u s t r i a l i n j u r y . That i s a v a l i d d e n i a l under Green Thumb v. B a s l , 106 
Or App 98 ( 1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 19, 1991 i s a f f i r m e d . 

November 27, 1991 C i t e as 43 Van N a t t a 2656 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PAT E. NORMANDEAU, Claimant 

WCB Case No. 90-14753 
ORDER ON REVIEW 

P a t r i c k L a v i s , Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t amended a D e t e r m i 
n a t i o n Order t o r e f l e c t t h a t t h e a g g r a v a t i o n d a t e b e g i n s on May 14, 1986. On 
r e v i e w , t h e i s s u e i s t h e commencement d a t e o f a g g r a v a t i o n r i g h t s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . C l a i m a n t s u f f e r e d an e x a c e r b a t i o n i n October 1986 w h i c h r e q u i r e d i n 
c r e a s e d c h i r o p r a c t i c t r e a t m e n t s b u t d i d n o t cause any t i m e l o s s o r i m p a i r m e n t . 
(Ex. 4 ) . On June 12, 1989, Dr. Sherman, c h i r o p r a c t o r , n o t e d t h a t t h e May 14, 
1986 i n j u r y r e s u l t e d i n permanent impairment. (Ex. 5 ) . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n c o n c e r n i n g t h e commence
ment d a t e o f c l a i m a n t ' s a g g r a v a t i o n r i g h t s w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I f a c l a i m t h a t a n o n d i s a b l i n g i n j u r y has become d i s a b l i n g i s n o t made 
w i t h i n one y e a r o f t h e i n j u r y , t h e c l a i m i s t r e a t e d as one f o r a g g r a v a t i o n under 
ORS 656.273. Where an i n j u r y has been i n n o n d i s a b l i n g s t a t u s f o r one ye a r o r 
more a f t e r t h e d a t e o f t h e i n j u r y , a g g r a v a t i o n r i g h t s r u n f r o m t h e d a t e o f i n 
j u r y . ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) . 

C l a i m a n t was i n j u r e d on May 14, 1986. The i n s u r e r a c c e p t e d t h i s i n j u r y as 
n o n d i s a b l i n g . C l a i m a n t a s s e r t s t h a t m e d i c a l r e p o r t s d a t e d December 1, 1986 and 
March 16, 1987 n o t i f i e d t h e i n s u r e r t h a t c l a i m a n t ' s n o n d i s a b l i n g c l a i m became 
d i s a b l i n g w i t h i n a year a f t e r t h e i n j u r y . R e l y i n g on Donald R. F u s s e l l , 42 Van 
N a t t a 1084 ( 1 9 9 0 ) , c l a i m a n t argues t h a t h i s c l a i m : (1) was n o t p r o p e r l y p r o 
cessed; (2) was d i s a b l i n g w i t h i n a year o f t h e i n j u r y ; and (3) t h e r e f o r e , was 
m i s c l a s s i f i e d as n o n d i s a b l i n g . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t a r g u e s , h i s 
a g g r a v a t i o n r i g h t s commence on t h e d a t e o f c l o s u r e , n o t t h e d a t e o f i n j u r y . We 
d i s a g r e e . 

F u s s e l l i s d i s t i n g u i s h a b l e on t h e f a c t s . There, t h e r e c o r d e s t a b l i s h e d 
t h a t t h e c l a i m a n t c o u l d n o t p e r f o r m h i s r e g u l a r work i m m e d i a t e l y a f t e r t h e i n 
j u r y . On t h a t b a s i s , we foun d t h a t : (1) t h e c l a i m was d i s a b l i n g f r o m t h e o u t 
s e t ; (2) t h e i n s u r e r m i s c l a s s i f i e d t h e c l a i m as n o n d i s a b l i n g ; and (3) t h e a g g r a 
v a t i o n p e r i o d e x t e n d e d f o r f i v e y e a r s a f t e r t h e f i r s t d e t e r m i n a t i o n o r d e r under 
f o r m e r ORS 6 5 6 . 2 7 3 ( 4 ) ( a ) . Donald R. F u s s e l l , supra. 
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Here, n o t h i n g i n t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s c l a i m became d i s 
a b l i n g w i t h i n one ye a r o f t h e i n j u r y . The two r e p o r t s r e l i e d on by c l a i m a n t a r e 
n o t i n t h e r e c o r d . The f i r s t r e p o r t n o t i n g any impairment r e s u l t i n g f r o m t h e 
work i n j u r y i s d a t e d more t h a n t h r e e y e a r s a f t e r t h e i n j u r y . (Ex. 5 ) . There
f o r e , under t h e s t a t u t o r y scheme not e d above, c l a i m a n t ' s a g g r a v a t i o n r i g h t s r u n 
f r o m t h e d a t e o f i n j u r y . 

ORDER . 

The Referee's o r d e r d a t e d January 18, 1991 i s a f f i r m e d . 

December 9, 1991 C i t e as 43 Van N a t t a 2657 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ELVIN SIMONIS, Claimant 
Own M o t i o n No. 66-0303M 

OWN MOTION ORDER 
S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n s u b m i t t e d a c l a i m f o r m e d i c a l b e n e f i t s r e l a t i n g t o 
c l a i m a n t ' s J u l y 9, 1962 i n d u s t r i a l i n j u r y t o h i s r i g h t eye. SAIF recommends r e 
o p e n i n g o f c l a i m a n t ' s c l a i m t o p r o v i d e p r e s c r i p t i o n s , m i l e a g e , meals and l o d g 
i n g . I n a d d i t i o n , SAIF r e q u e s t s t h a t c l a i m a n t ' s c l a i m r e m a i n reopened t o p r o 
v i d e s u r g e r y and r e l a t e d m e d i c a l s e r v i c e s . 

For c o n d i t i o n s r e s u l t i n g from a compensable i n j u r y o c c u r r i n g b e f o r e Jan
u a r y 1, 1966, t h e Board may a u t h o r i z e ^ t h e payment o f m e d i c a l b e n e f i t s . ORS 
6 5 6 . 2 7 8 ( 1 ) ( b ) . Here, we f i n d t h a t t h e r e q u e s t e d m e d i c a l s e r v i c e s a r e r e a s o n a b l e 
and n e c e s s a r y f o r t h e compensable i n j u r y and ar e r e q u i r e d t o m a i n t a i n c l a i m a n t ' s 
m e d i c a l l y s t a t i o n a r y s t a t u s . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened t o p r o 
v i d e p r e s c r i p t i o n s , m i l e a g e , meals and l o d g i n g i n an a p p r o x i m a t e amount o f 
$709.22. See OAR 4 3 8 - 1 2 - 0 3 7 ( 1 ) ( d ) . 

I n a d d i t i o n , we f i n d t h a t t h e r e q u e s t e d s u r g e r y i s r e a s o n a b l e and neces
s a r y f o r t h e compensable i n j u r y and i s r e q u i r e d t o m a i n t a i n and m o n i t o r t h e s t a 
t u s o f a p r o s t h e t i c d e v i c e . A c c o r d i n g l y , c l a i m a n t ' s c l a i m s h a l l r e m a i n open t o 
p r o v i d e s u r g e r y t o e n u c l e a t e t h e r i g h t eye and r e l a t e d m e d i c a l s e r v i c e s , i n c l u d 
i n g t h e c o s t o f a p r o s t h e t i c eye, u n t i l c l a i m a n t i s a g a i n m e d i c a l l y s t a t i o n a r y . 
Reimbursement f r o m t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t 
a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. A f t e r t h o s e m e d i c a l s e r 
v i c e s a r e p r o v i d e d , SAIF s h a l l c l o s e t h e c l a i m p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

December 1 1 , 1991 C i t e as 43 Van N a t t a 2657 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CONNIE VON EYNERN, Claimant 

WCB Case No. 90-18428 
ORDER ON REVIEW 

Andrew H. Josephson, Cl a i m a n t A t t o r n e y 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s backup d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , t h e 
i s s u e i s p r o p r i e t y o f t h e backup d e n i a l . We r e v e r s e . 
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FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g e x c e p t i o n and 
s u p p l e m e n t a t i o n . We do n o t adopt t h e l a s t sentence o f t h e f i n d i n g s . 

C l a i m a n t r e q u e s t e d a h e a r i n g on t h e i n s u r e r ' s backup d e n i a l on September 
2 1 , 1990. The h e a r i n g was h e l d on December 11, 1990. 

On September 5, 1990, Dr. Gross, t r e a t i n g p s y c h i a t r i s t , e s s e n t i a l l y agreed 
w i t h t h e o p i n i o n o f Dr. Pa r v a r e s h , examining p s y c h i a t r i s t , w i t h t h e e x c e p t i o n 
t h a t Dr. Gross o p i n e d t h a t t h e r e was an o r g a n i c o r p h y s i o l o g i c a l t r i g g e r t o 
c l a i m a n t ' s s o m a t i c , p s y c h o l o g i c a l c o m p l a i n t s . (Ex. 2 3 ) . S i n c e c l a i m a n t had no 
p h y s i o l o g i c a l p r o b l e m a p a r t f r o m her accepted compensable i n j u r y f o r w h i c h she 
was awarded permanent p a r t i a l d i s a b i l i t y , Dr. Gross was r e f e r r i n g t o c l a i m a n t ' s 
compensable i n j u r y when he o p i n e d t h a t t h e r e was an o r g a n i c o r p h y s i o l o g i c a l 
t r i g g e r t o h e r c o m p l a i n t s . 

The h i s t o r y r e p o r t e d by Dr. Gross i n h i s December 5, 1990 r e p o r t i s essen
t i a l l y t h e same as t h a t t e s t i f i e d t o by c l a i m a n t a t h e a r i n g . The t e s t i m o n i a l 
h i s t o r y d i f f e r s i n t h i s r e s p e c t : Dr. Gross r e p o r t e d t h a t c l a i m a n t r e p l a c e d 
d e p r e s s i v e t h o u g h t s w i t h f a n t a s i e s about her boss; however, c l a i m a n t t e s t i f i e d 
t h a t she went t o c o u n s e l i n g f o r an e m o t i o n a l f l i r t a t i o n a y e a r o r more b e f o r e 
t h e i n j u r y . (Ex. 27-1, T r . 19-20). 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had t h e burden o f p r o v i n g t h a t h er 
compensable i n j u r y was t h e major c o n t r i b u t i n g cause o f her c o n s e q u e n t i a l p s y c h i 
a t r i c c o n d i t i o n , and t h a t she f a i l e d t o c a r r y her burden. We d i s a g r e e t h a t 
c l a i m a n t has t h e burden o f p r o o f i n t h i s case. We co n c l u d e t h a t , c o n c e r n i n g t h e 
p r o p r i e t y o f i t s backup d e n i a l , t h e i n s u r e r had t h e burden o f p r o o f , and f a i l e d 
t o c a r r y i t s b u r d e n . 

Where a r e q u e s t f o r h e a r i n g i s f i l e d a f t e r May 1, 1990, and t h e h e a r i n g i s 
convened a f t e r J u l y 1, 1990, t h e 1990 amendments t o t h e Workers' Compensation 
Law a r e g e n e r a l l y a p p l i e d r e t r o a c t i v e l y , u n l e s s r e t r o a c t i v e a p p l i c a t i o n produces 
an a b s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e 
Workers' Compensation Law. I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) ; see a l s o Or 
Laws 1990, ( S p e c i a l S e s s i o n ) , ch. 2, 5 4 ( 1 ) , ( 2 ) . The m a t t e r a t i s s u e h e r e i s 
n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . 
See e.g. SB 1197, 5 4 ( 3 ) . Moreover, we do n o t f i n d t h a t t h e a p p l i c a t i o n o f t h i s 
change r e t r o a c t i v e l y t o t h i s case w i l l produce an absurd o r u n j u s t r e s u l t 
i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e Workers' Compensation Law. 
I d a M. Walker, s u p r a . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Workers' 
-Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

Under t h e 1990 amendments, an i n s u r e r has two y e a r s , r a t h e r t h a n 60 days, 
fr o m t h e d a t e o f c l a i m acceptance t o revoke such acceptance and i s s u e a f o r m a l 
n o t i c e o f c l a i m d e n i a l . However, i f c l a i m a n t r e q u e s t s a h e a r i n g f r o m such a 
d e n i a l , t h e i n s u r e r "must pr o v e by c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e c l a i m 
i s n o t compensable . . . ." ORS 656.262(6) (Emphasis added). T h e r e f o r e , t h e 
i n s u r e r can p r e v a i l i f i t proves by c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t 
d i d n o t e x p e r i e n c e a compensable p s y c h i a t r i c c o n d i t i o n as a consequence o f t h e 
compensable i n j u r y . See E r v i n E. Young, 43 Van N a t t a 2379 ( 1 9 9 1 ) . To be c l e a r 
and c o n v i n c i n g , t h e e v i d e n c e must be f r e e from c o n f u s i o n , f u l l y i n t e l l i g i b l e and 
d i s t i n c t . R i l e y H i l l G eneral C o n t r a c t o r v. Tandy C o r p o r a t i o n , 303 Or 390, 407 
( 1 9 8 7 ) . 
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The r e c o r d c o n t a i n s o p i n i o n s from two p s y c h i a t r i s t s r e l a t i n g t o t h e cause 
o f c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n . Dr. Gross, t r e a t i n g p s y c h i a t r i s t , o p i n e d 
t h a t , g i v e n c l a i m a n t ' s h i s t o r y , i t was p r o b a b l e t h a t t h e work i n j u r y was t h e 
ma j o r c o n t r i b u t i n g cause o f her d e p r e s s i o n . (Ex. 2 7 ) . The Re f e r e e d i d n o t > r e l y 
on Dr. Gross's o p i n i o n because he found i t t o be: (1) d i a m e t r i c a l l y opposed t o 
t h e o p i n i o n Dr. Gross expressed d u r i n g h i s two y e a r s o f t r e a t m e n t o f c l a i m a n t ; 
and (2) based on a h i s t o r y w h i c h was d i f f e r e n t f r o m t h a t t o w h i c h c l a i m a n t t e s 
t i f i e d . We d i s a g r e e w i t h t h e s e c h a r a c t e r i z a t i o n s . 

On March 30, 1988, Dr. Gross o p i n e d , a f t e r h i s i n i t i a l e x a m i n a t i o n o f 
c l a i m a n t , t h a t t h e r e was much more t o her p s y c h o l o g i c a l p r o b lem t h a n her d i s 
a b i l i t y f r o m a s h o u l d e r i n j u r y . (Ex. 7 ) . However, a f t e r t r e a t i n g h er f o r two 
y e a r s , he n o t e d t h a t c l a i m a n t had a c h r o n i c p a i n c o n d i t i o n t h a t e x a c e r b a t e d i n 
t i m e s o f s t r e s s . (Ex. 1 7 ) . F u r t h e r m o r e , a l t h o u g h Dr. Gross e s s e n t i a l l y agreed 
w i t h t h e o p i n i o n o f Dr. Parvaresh, Dr. Gross d i s a g r e e d i n p a r t and foun d t h a t 
t h e r e seemed t o be an o r g a n i c o r p h y s i o l o g i c a l t r i g g e r t o c l a i m a n t ' s s o m a t i c , 
p s y c h o l o g i c a l c o m p l a i n t s . (Ex. 2 3 ) . A l t h o u g h Dr. Gross's o p i n i o n s c o n t a i n some 
i n c o n s i s t e n c i e s , we do n o t f i n d them t o be d i a m e t r i c a l l y opposed t o h i s u l t i m a t e 
c o n c l u s i o n t h a t t h e i n j u r y was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s 
d e p r e s s i o n . 

F u r t h e r m o r e , t h e h i s t o r y upon which Dr. Gross based h i s o p i n i o n i s essen
t i a l l y t h e same as t h a t t e s t i f i e d t o by c l a i m a n t . (Compare Ex. 27 w i t h T r . 6, 
7, 12, 13, 15, 16, 2 4 ) . Some ite m s o f c l a i m a n t ' s h i s t o r y n o t e d by Dr. Gross 
were n o t d i s c u s s e d i n c l a i m a n t ' s t e s t i m o n y . However, t h e r e was an i n c o n s i s t e n c y 
w i t h h er t e s t i m o n y i n t h a t Dr. Gross noted t h a t c l a i m a n t r e p l a c e d d e p r e s s i v e 
t h o u g h t s w i t h f a n t a s i e s o f her boss and c l a i m a n t t e s t i f i e d t h a t she went t o 
c h u r c h c o u n s e l i n g f o r an e m o t i o n a l f l i r t a t i o n a t l e a s t a y e a r b e f o r e her i n j u r y . 
(Ex. 2 7 - 1 , T r . 19-20). 

Dr. P a r v a r e s h o p i n e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l problems were due t o 
o t h e r s t r e s s f u l e v e n t s and n o t t h e r e s u l t o f t h e work i n j u r y . (Ex. 18 - 5 ) . How
e v e r , Dr. Parvaresh's r e p o r t a l s o c o n t a i n s i n c o n s i s t e n c i e s . (Ex. 1 8 ) . He found 
t h a t c l a i m a n t had no l a s t i n g o r t h o p e d i c i m p a i r m e n t . However, c l a i m a n t was 
awarded f i v e p e r c e n t permanent p a r t i a l d i s a b i l i t y , and Dr. S m i t h , t r e a t i n g 
c h i r o p r a c t o r , c o n t i n u e d t o l i m i t c l a i m a n t t o w o r k i n g 2 5 t o 30 ho u r s per week t o 
m i n i m i z e e x a c e r b a t i o n o f her symptoms. Fu r t h e r m o r e , Dr. P a r v a r e s h n o t e d t h a t 
c l a i m a n t had c l a u s t r o p h o b i a , a n x i e t y a t t a c k s , and problems d e a l i n g w i t h h er 
f a t h e r ' s d e a t h and her husband's a n x i e t y problem. C l a i m a n t c r e d i b l y t e s t i f i e d 
t h a t she had none o f t h e s e c o n d i t i o n s o r problems. ( T r . 9, 10, 1 1 , 12, 18, 23, 
2 5 ) . 

On t h i s r e c o r d , we a r e n o t persuaded t h a t Dr. Parv a r e s h ' s o p i n i o n and t h e 
a l l e g e d " i n c o n s i s t e n c i e s " i n Dr. Gross's o p i n i o n s c o n s t i t u t e p r o o f by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s n o t compensable. 
T h e r e f o r e , t h e i n s u r e r has f a i l e d t o c a r r y i t s burden o f proof.- 1- A c c o r d i n g l y , 
we r e v e r s e t h e Referee's o r d e r which u p h e l d t h e i n s u r e r ' s backup d e n i a l . 

C l a i m a n t has p r e v a i l e d i n a r e j e c t e d case. Hence, she i s e n t i t l e d t o an 

1 C l a i m a n t contends t h a t t h e i n s u r e r had t h e burden o f p r o v i n g by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t t h e work i n j u r y was n o t a m a t e r i a l c o n t r i b u t i n g cause 
o f h e r p s y c h o l o g i c a l c o n d i t i o n . Whether t h e e v i d e n c e i s a n a l y z e d under t h e 
" m a t e r i a l c o n t r i b u t i n g cause" o r "major c o n t r i b u t i n g cause" t e s t , we c o n c l u d e , 
f o r t h e reasons i n d i c a t e d , t h a t t h e i n s u r e r f a i l e d t o c a r r y i t s b u rden o f p r o v 
i n g , by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
was n o t compensable. 
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assessed f e e . ORS 656 . 3 8 6 ( 1 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e backup 
d e n i a l i s s u e i s $3,000, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , 
we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case as r e p r e s e n t e d by 
t h e h e a r i n g and t h e r e c o r d as a whole, t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 15, 1991 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g i n 
accordance w i t h law. For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e 
backup d e n i a l i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $3,000, 
p a y a b l e by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROGER J . FREI, Claimant 
WCB Case No. 89-25550 

ORDER ON REVIEW 
B r o t h e r s , Drew, & Steelhammer, Cl a i m a n t A t t o r n e y s 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r t h a t i n 
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low b a c k . i n j u r y 
f r o m 8 p e r c e n t (25.6 d e g r e e s ) , . a s awarded by a D e t e r m i n a t i o n Order, t o 53 p e r 
c e n t (169.6 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o a t o t a l award o f 53 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . We agree and, w i t h t h e e x c e p t i o n o f 
t h e l a s t two par a g r a p h s on page 5 o f h i s o r d e r , we adopt h i s c o n c l u s i o n s and add 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On r e v i e w , t h e employer does n o t d i s p u t e t h a t c l a i m a n t has de v e l o p e d a 
r e s i d u a l moderate d e p r e s s i o n c o n d i t i o n as a r e s u l t o f h i s compensable i n j u r i e s . 
I t c o n t e n d s , however, t h a t c l a i m a n t i s n o t e n t i t l e d t o an award o f un s c h e d u l e d 
d i s a b i l i t y f o r t h e c o n d i t i o n because t h e r e i s no evi d e n c e t h a t t h e c o n d i t i o n i s 
permanent. We d i s a g r e e . 

I n O c t o b e r 1990, p h y s i c i a n s a t t h e Oregon Pai n Center c o n c l u d e d t h a t 
c l a i m a n t s u f f e r e d f r o m c h r o n i c p a i n b e h a v i o r and moderate t o se v e r e d e p r e s s i o n 
r e l a t e d t o h i s compensable i n j u r i e s . They i n d i c a t e d t h a t c l a i m a n t t e n d e d t o 
d e a l w i t h h i s a n x i e t y t h r o u g h p e r f e c t i o n i s t i c and com p u l s i v e a c t i v i t i e s , w h i c h 
he was u n a b l e t o p e r f o r m as w e l l as he n o r m a l l y would due t o h i s c h r o n i c p a i n . 
They b e l i e v e d t h a t h i s d e p r e s s i o n c o n d i t i o n would r e s o l v e w i t h s i g n i f i c a n t im
provement o f h i s c h r o n i c p a i n syndrome. 

C l a i m a n t s u b s e q u e n t l y e n r o l l e d i n an eig h t - w e e k t r e a t m e n t program a t t h e 
Oregon P a i n C e n t e r f o r t h e management o f h i s p a i n . D e s p i t e some i n i t i a l 
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o b j e c t i v e improvements, however, c l a i m a n t f a i l e d t o s u b j e c t i v e l y r e c o g n i z e any 
changes and was u n a b l e t o complete t h e program. The m e d i c a l r e c o r d r e v e a l s t h a t 
c l a i m a n t had a s i n c e r e d e s i r e t o improve and was w e l l m o t i v a t e d d u r i n g t h e p r o 
gram, b u t h i s u n d e r l y i n g p e r s o n a l i t y and need f o r c o n t r o l p r e v e n t e d him fr o m 
u n d e r s t a n d i n g t h e p s y c h o - p h y s i c a l c o n n e c t i o n o f d o i n g t h a t w h i c h m i g h t improve 
h i s c o n d i t i o n . I n t h e c l o s i n g r e p o r t , t h e m e d i c a l s t a f f a t t h e p a i n c e n t e r con
c l u d e d t h a t c l a i m a n t ' s case s h o u l d remain i n m e d i c a l l y s t a t i o n a r y s t a t u s and 
t h a t he had c o n t i n u i n g p s y c h o l o g i c a l impairment. 

Based on t h o s e r e p o r t s , as w e l l as a r e v i e w o f o t h e r m e d i c a l e v i d e n c e , we 
b e l i e v e t h a t c l a i m a n t has maximized h i s p s y c h o l o g i c a l improvement and, as t h e 
r e c o r d now shows, t h a t he i s n o t l i k e l y t o be a b l e t o make more p r o g r e s s . Ac
c o r d i n g l y , we concl u d e t h a t c l a i m a n t ' s d e p r e s s i o n c o n d i t i o n i s permanent under 
f o r m e r OAR 436-35-400, and t h a t t h e Referee p r o p e r l y c o n s i d e r e d t h e c o n d i t i o n i n 
r a t i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . 

The employer n e x t contends t h a t c l a i m a n t f a i l e d t o m i t i g a t e t h e e x t e n t o f 
h i s p s y c h i a t r i c i m pairment by unreasonably r e f u s i n g t o t a k e p s y c h o a c t i v e medica
t i o n . -We d i s a g r e e . C l a i m a n t t r i e d Prozac and had u n a c c e p t a b l e s i d e e f f e c t s and 
l e t h a r g y . W h i l e i t i s t r u e t h a t s e v e r a l d o c t o r s r e p o r t e d t h a t m e d i c a t i o n m i g h t 
be h e l p f u l i n c o n t r o l l i n g c l a i m a n t ' s p a n i c and a g i t a t i o n , Dr. Holmes, t h e medi
c a l d i r e c t o r a t t h e p a i n c e n t e r , concluded t h a t he would n o t recommend t h e medi
c a t i o n because c l a i m a n t p r e f e r r e d t h e use o f more c o n s e r v a t i v e and s e l f - d i r e c t e d 
approaches. Under t h o s e c i r c u m s t a n c e s , we cannot say t h a t c l a i m a n t u n r e a s o n a b l y 
f a i l e d t o f o l l o w m e d i c a l a d v i c e . 

The employer l a s t contends t h a t , i n i n c r e a s i n g c l a i m a n t ' s award o f un
s c h e d u l e d permanent d i s a b i l i t y , t h e Referee f a i l e d t o c o n s i d e r c l a i m a n t ' s award 
o f 10 p e r c e n t unscheduled d i s a b i l i t y t h a t he r e c e i v e d a f t e r t h e 1985 compensable 
i n j u r y . We agree t h a t an i n j u r e d worker i s n o t e n t i t l e d t o be d o u b l y compensat
ed f o r a permanent l o s s o f e a r n i n g c a p a c i t y t h a t would have r e s u l t e d f r o m t h e 
i n j u r y i n q u e s t i o n , b u t which had a l r e a d y been produced by an e a r l i e r a c c i d e n t 
and compensated by a p r i o r award. See ORS 656.214( 5 ) ; Mary A. V o q e l a a r , 42 Van 
N a t t a 2846 ( 1 9 9 0 ) . A l t h o u g h t h e Referee d i d n o t d i s c u s s h i s r e a s o n i n g , we i n f e r 
f r o m h i s o r d e r t h a t he c o n s i d e r e d t h e p r i o r award and d e c l i n e d t o a l l o w an o f f 
s e t , based on h i s f i n d i n g t h a t , w h i l e c l a i m a n t had n o t been r e l e a s e d t o heavy 
work f o l l o w i n g t h e 1985 i n j u r y , h i s f i r s t s u r g e r y was v e r y s u c c e s s f u l and he had 
e x p e r i e n c e d a n e a r l y complete r e s o l u t i o n o f h i s symptoms and p a i n . A l t h o u g h a 
l o s s o f wage e a r n i n g c a p a c i t y was a n t i c i p a t e d as a r e s u l t o f h i s f i r s t i n j u r y , 
such d i d n o t t u r n o u t t o be t h e case. Claimant had no l o s t e a r n i n g c a p a c i t y a t 
t h e t i m e o f t h i s i n j u r y . A f t e r our r e v i e w o f t h e r e c o r d , we r e a c h t h e same con
c l u s i o n . 

Because t h e employer i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s 
a l l o w e d o r reduced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e e x t e n t 
o f permanent d i s a b i l i t y i s $900, t o be p a i d by t h e s e l f - i n s u r e d employer. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 18, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e f e e o f $900, t o be p a i d 
by t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
RODNEY H. GABEL, Claimant 

WCB Case Nos. 90-01883 & 90-14619 
ORDER ON REVIEW 

A l l e n , S t o r t z , e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Garaventa's o r d e r t h a t s e t a s i d e i t s d e n i a l o f t h e c o m p e n s a b i l i t y o f and r e s p o n 
s i b i l i t y f o r c l a i m a n t ' s l e f t c a r p a l t u n n e l and t e n o s y n o v i t i s c o n d i t i o n s . The 
i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We r e v e r s e i n p a r t , 
m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e e x c e p t i o n o f t h e l a s t 
s e ntence on page two and t h e f i r s t sentence on page t h r e e . I n a d d i t i o n , we sup
plement t h e f a c t s as f o l l o w s . Claimant i s . l e f t hand dominant. A f t e r c l a i m a n t ' s 
f i r s t c a r p a l t u n n e l syndrome (CTS) s u r g e r y and b e f o r e he went t o work f o r SAIF's 
i n s u r e d , c l a i m a n t had c o n s t a n t numbness i n t h e thumb and f i r s t two f i n g e r s o f 
h i s l e f t hand. D u r i n g t h i s p e r i o d o f t i m e , a f t e r u s i n g h i s l e f t hand f r o m 20 
m i n u t e s t o two h o u r s , h i s whole hand would Oecome numb up t o t h e w r i s t and he 
would e x p e r i e n c e a b u r n i n g s e n s a t i o n w i t h sharp p a i n g o i n g up i n t o h i s l e f t 
elbow. ( T r . 36, 39, 40, 43, 4 4 ) . 

The h e a r i n g on t h e December 19, 1989 d e n i a l by CNA I n s u r a n c e Companies 
(WCB Case No. 90-01883) was scheduled t o convene on May 23, 1990. CNA's m o t i o n 
t o j o i n SAIF and i t s i n s u r e d was d e n i e d by Referee H o l t a n on May 16, 1990, and 
t h e R e f e r e e i n s t r u c t e d c l a i m a n t ' s a t t o r n e y t o f i l e a c l a i m a g a i n s t SAIF and i t s 
i n s u r e d . R e f e r e e H o l t a n t h e n t o o k WCB Case No. 90-01883 o f f t h e d o c k e t f o r con
s o l i d a t i o n and j o i n d e r w i t h t h e c l a i m a g a i n s t SAIF. SAIF's d e n i a l i s s u e d J u l y 
1 1 , 1990 and c l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g . (WCB Case No. 90-14619). The 
two cases were c o n s o l i d a t e d and a h e a r i n g was convened on September 6, 1990. 

FINDINGS OF ULTIMATE FACT 

The m a j o r c o n t r i b u t i n g cause o f t h e t e n o s y n o v i t i s c o n d i t i o n was c l a i m a n t ' s 
work a t SAIF's i n s u r e d . 

The m a j o r c o n t r i b u t i n g cause o f t h e r e c u r r e n t CTS and t h e need f o r t h e 
second s u r g e r y was c l a i m a n t ' s work a t CNA's i n s u r e d , t h e f i r s t s u r g e r y and t h e 
sc a r t i s s u e w h i c h r e s u l t e d f r o m t h e f i r s t s u r g e r y . 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law . 

The R e f e r e e a p p l i e d ( t o t h e c l a i m denied, by CNA) t h e law as i t e x i s t e d 
p r i o r t o t h e e f f e c t i v e d a t e o f Senate B i l l 1197, and a p p l i e d ( t o t h e c l a i m 
d e n i e d by SAIF) t h e law as amended by Senate B i l l 1197. We d i s a g r e e . 

The h e a r i n g on CNA's d e n i a l , which was scheduled f o r May 23, 1990, never 
convened. I n s t e a d , i t was t a k e n o f f t h e docket and l a t e r c o n s o l i d a t e d w i t h t h e 
h e a r i n g on SAIF's d e n i a l . That c o n s o l i d a t e d h e a r i n g convened a f t e r J u l y 1 , 
1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n Senate B i l l 1197, 
S e c t i o n 5 4 ( 2 ) does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t sub
j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See 
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e.g. SB 1197, 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t 
p r o d u c e an a b s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s 
o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . Ac
c o r d i n g l y , we a n a l y z e b o t h c l a i m s under t h e Workers' Compensation A c t as amend
ed, e f f e c t i v e J u l y 1, 1990. 

C o m p e n s a b i l i t y 

The R e f e r e e fo u n d , i n r e l y i n g on Dr. E l l i s o n , t h a t t h e g r o s s motor move
ments r e q u i r e d i n u s i n g t h e p r e s s u r e washer a t SAIF's i n s u r e d were t h e major 
c o n t r i b u t i n g cause o f c l a i m a n t ' s t e n o s y n o v i t i s and r e c u r r e n t CTS and, t h u s , 
f o u n d c l a i m a n t ' s c u r r e n t c o n d i t i o n s t o be compensable. ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . We 
adopt t h e Referee's a n a l y s i s i n s o f a r as she found t h a t work a c t i v i t i e s were t h e 
m a j o r c o n t r i b u t i n g cause o f t h e t e n o s y n o v i t i s c o n d i t i o n . However, we d i s a g r e e 
t h a t c l a i m a n t ' s work a c t i v i t i e s a t SAIF's i n s u r e d were t h e m a j or c o n t r i b u t i n g 
cause o f t h e r e c u r r e n t CTS c o n d i t i o n . N e v e r t h e l e s s , we agree w i t h t h e Referee's 
u l t i m a t e c o n c l u s i o n t h a t t h e CTS c o n d i t i o n i s compensable. 

C l a i m a n t can e s t a b l i s h c o m p e n s a b i l i t y o f h i s CTS c o n d i t i o n by p r o v i n g by 
o b j e c t i v e f i n d i n g s t h a t h i s work a c t i v i t i e s were t h e m a j or c o n t r i b u t i n g cause o f 
a w o r s e n i n g o f t h a t c o n d i t i o n . ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . C a u s a t i o n i n t h i s m a t t e r 
p r e s e n t s a complex m e d i c a l q u e s t i o n t h a t r e q u i r e s e x p e r t m e d i c a l o p i n i o n i n 
o r d e r f o r c l a i m a n t t o meet h i s burden o f p r o o f . U r i s v. Compensation D e p a r t 
ment, 247 Or 420 ( 1 9 6 7 ) , Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) , 
r e v den 300 Or 546 ( 1 9 8 6 ) . 

Dr. E l l i s o n i s c l a i m a n t ' s t r e a t i n g p h y s i c i a n and p e r f o r m e d b o t h CTS s u r g 
e r i e s . E l l i s o n s t a t e d t h a t as a r e s u l t o f t h e f i r s t s u r g e r y , c l a i m a n t developed 
s i g n i f i c a n t s c a r t i s s u e w h i c h was e v i d e n t when t h e second s u r g e r y was p e r f o r m e d . 
F u r t h e r m o r e , when g i v e n t h e h i s t o r y o f t h e c o n t i n u i n g numbness i n c l a i m a n t ' s 
l e f t hand a f t e r t h e f i r s t s u r g e r y , Dr. E l l i s o n o p i n e d t h a t such numbness would 
be c o n s i s t e n t w i t h CTS f l o w i n g from scar t i s s u e f r o m t h e f i r s t s u r g e r y . (Ex. 
4 0 - 2 4 ) . He c o n c l u d e d t h a t t h e major cause o f t h e combined p a t h o l o g y , d i s a b i l 
i t y , and need f o r t r e a t m e n t was t h e o r i g i n a l a c c e p t e d i n j u r y w i t h CNA, t h e f i r s t 
CTS s u r g e r y , and t h e r e s u l t a n t s c a r r i n g from t h a t s u r g e r y . (Ex. 39, 40-27). 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; however, i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b 
l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . Here, we f i n d no reason n o t t o d e f e r t o t h e 
w e l l - r e a s o n e d and u n r e b u t t e d o p i n i o n o f Dr. E l l i s o n . (Exs. 33, 3 5 ) . A c c o r d 
i n g l y , c l a i m a n t has e s t a b l i s h e d a compensable o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s 
c u r r e n t CTS c o n d i t i o n . 

R e s p o n s i b i l i t y 

The R e f e r e e a s s i g n e d r e s p o n s i b i l i t y f o r b o t h t h e t e n o s y n o v i t i s and t h e CTS 
t o SAIF. She based t h i s r u l i n g on her f i n d i n g s t h a t t h e work a c t i v i t y a t SAIF's 
i n s u r e d was t h e major c o n t r i b u t i n g cause o f h i s t e n o s y n o v i t i s , and t h e 
t e n o s y n o v i t i s was t h e major c o n t r i b u t i n g cause o f t h e r e c u r r e n t CTS. The Board 
a f f i r m s and a d o p t s t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t SAIF i s r e s p o n s i 
b l e f o r t h e t e n o s y n o v i t i s c o n d i t i o n . However, we d i s a g r e e w i t h t h e Referee's 
assignment o f r e s p o n s i b i l i t y f o r t h e r e c u r r e n t CTS. 

S e c t i o n 49 o f Senate B i l l 1197 p r o v i d e s , i n p a r t : 

" ( 1 ) When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n 
s i b l e employer s h a l l remain r e s p o n s i b l e f o r f u t u r e compensable 
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m e d i c a l s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i 
t i o n u n l e s s t h e worker s u s t a i n s a new compensable i n j u r y i n v o l v i n g 
t h e same c o n d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r 
compensable m e d i c a l s e r v i c e s and d i s a b i l i t y s h a l l be p r o c e s s e d as a 
new i n j u r y c l a i m by t h e subsequent employer." Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch. 2, 49. (Emphasis added). 

As t h e l a s t c a r r i e r a g a i n s t whom c l a i m a n t had an acce p t e d CTS c o n d i t i o n , 
CNA remains r e s p o n s i b l e u n l e s s i t e s t a b l i s h e s t h a t work a c t i v i t i e s w i t h SAIF's 
i n s u r e d were t h e major c o n t r i b u t i n g cause o f an o c c u p a t i o n a l d i s e a s e " i n v o l v i n g 
t h e same c o n d i t i o n . " ORS 656.802(2): Donald C. Moon, 43 Van N a t t a 2595 ( 1 9 9 1 ) ; 
R i c a r d o Vasguez, 43 Van N a t t a 1678 (1 9 9 1 ) . The d e c i d i n g f a c t o r h e r e i s t h e i n 
t e r p r e t a t i o n o f t h e phrase " i n v o l v i n g t h e same c o n d i t i o n . " 

I n a d d i n g S e c t i o n 49 r e g a r d i n g r e s p o n s i b i l i t y , t h e l e g i s l a t o r s were p r i 
m a r i l y c o ncerned w i t h p r o t e c t i n g an i n j u r e d w o rker's chances o f b e i n g h i r e d . On 
May 4, 1990, R e p r e s e n t a t i v e Mannix t e s t i f i e d : 

" T h i s says t h a t t h e r e i s g o i n g t o have t o be a new compensable 
i n j u r y and t h i s b i l l d e f i n e s compensable i n j u r y . And so i f t h e r e 
i s n ' t a new compensable i n j u r y under t h e d e f i n i t i o n o f t h e law, t h e n 
r e s p o n s i b i l i t y remains w i t h t h e f i r s t employer. And t h e problems we 
have r i g h t now about people n o t b e i n g w i l l i n g t o h i r e w o r k e r s w i t h 
p r i o r i n j u r i e s s h o u l d be reduced." M i n u t e s , I n t e r i m S p e c i a l Commit
t e e on Workers' Compensation, May 4, 1990, Tape 18, Side A a t 407. 

I n t e r p r e t i n g " t h e same c o n d i t i o n " t o mean t h e i d e n t i c a l c o n d i t i o n f o r 
w h i c h t h e f i r s t employer was r e s p o n s i b l e w i l l b e s t c a r r y o u t t h e l e g i s l a t i v e i n 
t e n t o f making i t more d i f f i c u l t t o s h i f t r e s p o n s i b i l i t y t o a subsequent em
p l o y e r , t h e r e b y p r o t e c t i n g i n j u r e d w o r k e r s ' chances f o r employment. A c c o r d i n g 
l y , we adopt t h i s i n t e r p r e t a t i o n o f S e c t i o n 49. 

Thus, i n o r d e r t o s h i f t r e s p o n s i b i l i t y t o SAIF, CNA must e s t a b l i s h t h a t 
work a c t i v i t y w i t h SAIF's i n s u r e d was t h e major c o n t r i b u t i n g cause o f t h e r e c u r 
r e n t CTS. As n o t e d i n t h e above d i s c u s s i o n o f c o m p e n s a b i l i t y , t h e u n r e b u t t e d 
and w e l l - r e a s o n e d o p i n i o n o f Dr. E l l i s o n e s t a b l i s h e s t h a t t h e major c o n t r i b u t i n g 
cause o f t h e r e c u r r e n t CTS was c l a i m a n t ' s accepted i n j u r y w i t h CNA, t h e f i r s t 
s u r g e r y , and t h e s c a r t i s s u e r e s u l t i n g from t h a t f i r s t s u r g e r y . (Exs. 32, 39, 
40-24, 40-25, 40-26, 40-27). Thus, c l a i m a n t ' s work a c t i v i t y w i t h SAIF was n o t 
t h e m a j o r c o n t r i b u t i n g cause o f t h e r e c u r r e n t c o n d i t i o n . A c c o r d i n g l y , we f i n d 
t h a t CNA remains r e s p o n s i b l e f o r c l a i m a n t ' s r e c u r r e n t CTS. 

A t t o r n e y Fees 

Because t h e Referee s e t a s i d e SAIF's d e n i a l o f b o t h t h e CTS and t e n o s y n 
o v i t i s c o n d i t i o n s , she assessed an.$1,800 a t t o r n e y f e e p a y a b l e by SAIF f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g i n overcoming t h a t d e n i a l . As d i s 
cussed above, we s e t a s i d e : (1) SAIF's d e n i a l o n l y as i t r e l a t e s t o t h e 
t e n o s y n o v i t i s c o n d i t i o n ; and (2) CNA's d e n i a l as i t r e l a t e s t o t h e CTS c o n d i 
t i o n . T h e r e f o r e , we m o d i f y t h e a t t o r n e y f e e awarded a t h e a r i n g . We f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g : (1) 
c l a i m a n t ' s t e n o s y n o v i t i s c o n d i t i o n i s $900, t o be p a i d by SAIF; and (2) c l a i m 
a n t ' s r e c u r r e n t CTS c o n d i t i o n i s $900, t o be p a i d by CNA. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as 
r e p r e s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . OAR 438-15-010(4). 

Because SAIF i n i t i a t e d r e v i e w and compensation was n o t d i s a l l o w e d o r r e 
duced w i t h r e g a r d t o t h e t e n o s y n o v i t i s c o n d i t i o n , c l a i m a n t ' s c o u n s e l i s e n t i t l e d 
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t o an assessed f e e under ORS 656.382(2), p a y a b l e by SAIF. A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s counsel's s e r v i c e s on r e v i e w c o n c e r n i n g t h e 
t e n o s y n o v i t i s c o n d i t i o n i s $600, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e 
s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d December 5, 1990 i s r e v e r s e d i n p a r t , m o d i f i e d 
i n p a r t and a f f i r m e d i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s 
c a r p a l t u n n e l syndrome i s r e i n s t a t e d and u p h e l d . CNA I n s u r a n c e Companies' 
d e n i a l o f c l a i m a n t ' s c a r p a l t u n n e l syndrome i s s e t a s i d e and t h a t c l a i m i s r e 
manded t o CNA f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. I n l i e u o f t h e a t t o r n e y 
f e e assessed by t h e Referee, c l a i m a n t ' s a t t o r n e y i s awarded an $1,100 f e e f o r 
s e r v i c e s a t h e a r i n g r e g a r d i n g c l a i m a n t ' s c a r p a l t u n n e l syndrome c o n d i t i o n , 
p a y a b l e by CNA, and a $700 f e e f o r s e r v i c e s a t h e a r i n g r e g a r d i n g c l a i m a n t ' s 
t e n o s y n o v i t i s c o n d i t i o n , payable by SAIF. For s e r v i c e s on r e v i e w , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $600, pa y a b l e by SAIF. The remainder o f 
t h e o r d e r i s a f f i r m e d . 

December 1 1 , 1991 C i t e as 43 Van N a t t a 2665 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LEONARD R. GLAZIER, Claimant 

WCB Case No. 90-14349 
ORDER ON REVIEW 

F l a x e l , e t a l . , C l aimant A t t o r n e y s 
Robert Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s : (1) d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back i n 
j u r y ; and (2) p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r c e r v i c a l , c h e s t , and l e f t 
arm c o m p l a i n t s . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and c o m p e n s a b i l i t y . We 
r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . Dr. Whitney, o r t h o p e d i s t , f i r s t t r e a t e d c l a i m a n t i n 1979 and remained 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n a t h e a r i n g . 

A t t h e t i m e o f t h e September 21 , 1987 S t i p u l a t e d Order, c l a i m a n t . w a s a b l e 
t o p e r f o r m h i s r e g u l a r work as a t r u c k d r i v e r . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c e r v i c a l , c h e s t , and l e f t arm c o n d i t i o n s a r e n o t c a u s a l l y r e 
l a t e d t o t h e a c c e p t e d low back s t r a i n . 

C l a i m a n t e x p e r i e n c e d a symptomatic worsening o f h i s lumbar s p i n e , sup
p o r t e d by o b j e c t i v e m e d i c a l f i n d i n g s , s i n c e h i s l a s t arrangement o f compensation 
( t h e September 2 1 , 1987 S t i p u l a t e d O r d e r ) . 
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C l a i m a n t ' s symptomatic w o r s e n i n g r e s u l t e d i n a d i m i n i s h e d e a r n i n g c a p a c i t y 
below t h e l e v e l f i x e d a t t h e t i m e o f t h e l a s t arrangement o f compensation. 

The S t i p u l a t e d Order d i d n o t co n t e m p l a t e f u t u r e p e r i o d s o f i n c r e a s e d symp
toms accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s a c c e p t e d 
lumbar s t r a i n f a i l e d on two grounds: (1) c l a i m a n t ' s symptoms were n o t more t h a n 
w a x i n g and waning o f symptoms a s s o c i a t e d w i t h t h e a c c e p t e d c o n d i t i o n ; and (2) 
t h e m a j o r c o n t r i b u t i n g cause o f h i s c u r r e n t lumbar c o n d i t i o n was t h e p r i o r work 
i n j u r y w h i c h p r e c i p i t a t e d t h e 1981 s u r g e r y . F u r t h e r m o r e , t h e R e f e r e e f o u n d t h a t 
c l a i m a n t had n o t e s t a b l i s h e d t h a t h i s c e r v i c a l , c h e s t , and l e f t arm c o n d i t i o n s 
were c a u s a l l y r e l a t e d t o t h e 1986 accepted lumbar s t r a i n . A l t h o u g h we agree 
t h a t c l a i m a n t has n o t e s t a b l i s h e d t h e r e g u i r e d c a u s a l r e l a t i o n s h i p between h i s 
c e r v i c a l , c h e s t , a n d - l e f t arm c o n d i t i o n s and t h e accepted lumbar s t a i n ; we f i n d 
t h a t he has e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m f o r h i s lumbar c o n d i 
t i o n . 

To e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t must p r o v e by a preponderance 
o f t h e e v i d e n c e t h a t : (1) s i n c e t h e l a s t arrangement o f compensation, he has 
s u f f e r e d a symptomatic o r p a t h o l o g i c w o r s e n i n g , e s t a b l i s h e d by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s , r e s u l t i n g from t h e o r i g i n a l i n j u r y ; ( 2 ) such 
w o r s e n i n g r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y below t h e l e v e l f i x e d a t t h e 
t i m e o f t h e l a s t arrangement o f compensation; and (3) i f t h e l a s t arrangement o f 
compensation c o n t e m p l a t e d f u t u r e p e r i o d s o f i n c r e a s e d symptoms accompanied by 
d i m i n i s h e d e a r n i n g c a p a c i t y , c l a i m a n t ' s d i m i n i s h e d e a r n i n g c a p a c i t y exceeded 
t h a t c o n t e m p l a t e d . ORS 656.273(1) and ( 8 ) ; Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; 
Edward D. Lucas, 41 Van N a t t a 2272 (19 8 9 ) , r e v ' d on o t h e r grounds Lucas v. 
C l a r k , 106 Or App 687 ( 1 9 9 1 ) ; Lerov Frank, 43 Van N a t t a 1950 ( 1 9 9 1 ) . See 
L a r r y L. Bowen, 43 Van N a t t a 1164 (1991). F u r t h e r m o r e , t h e m a j or c o n t r i b u t i n g 
cause o f t h e worsened c o n d i t i o n cannot be an i n j u r y o c c u r r i n g o u t s i d e t h e c o u r s e 
and scope o f employment. ORS 656.273(1). 

Lumbar C o n d i t i o n 

Dr. Whitney, t r e a t i n g o r t h o p e d i s t , o p i n e d t h a t c l a i m a n t ' s lumbar c o n d i t i o n 
had worsened s i n c e September 1987 based on t h e f a c t t h a t c l a i m a n t ' s t o l e r a n c e 
f o r w a l k i n g had decreased and c l a i m a n t complained more about numbness i n h i s 
l e g s , a symptom w h i c h had almost r e s o l v e d b e f o r e t h e March 1990 e x a c e r b a t i o n . 
(Ex. 1 7 - 1 8 ) . Dr. Whitney p r o v i d e s t h e o n l y m e d i c a l e v i d e n c e as t o whe t h e r 
c l a i m a n t ' s lumbar c o n d i t i o n worsened s i n c e t h e l a s t arrangement o f compensation. 

A p h y s i c i a n ' s e v a l u a t i o n based on c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s can 
p r o v i d e t h e r e q u i s i t e " m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . " 
Suzanne R o b e r t s o n , 43 Van N a t t a 1505 (1 9 9 1 ) ; Robert E. Leatherman, 43 Van N a t t a 
1678 ( 1 9 9 1 ) . Such f i n d i n g s may be based on a p h y s i c a l l y v e r i f i a b l e i m p a i r m e n t , 
b u t may a l s o be based on a p h y s i c i a n ' s e v a l u a t i o n o f t h e w o r k e r ' s d e s c r i p t i o n o f 
t h e p a i n t h a t he i s e x p e r i e n c i n g . J a c g u a l y n L. H e t r i c k , 43 Van N a t t a 2357 
( 1 9 9 1 ) . Thus, we f i n d t h a t Dr. Whitney's o p i n i o n e s t a b l i s h e d a w o r s e n i n g o f 
c l a i m a n t ' s lumbar c o n d i t i o n , based on o b j e c t i v e m e d i c a l f i n d i n g s , s i n c e t h e l a s t 
arrangement o f compensation. 

The R e f e r e e fo u n d t h a t c l a i m a n t had n o t e s t a b l i s h e d a compensable a g g r a v a 
t i o n o f h i s lumbar c o n d i t i o n because t h e major c o n t r i b u t i n g cause o f t h e wors
ened c o n d i t i o n was t h e work i n j u r y p r e c i p i t a t i n g t h e 1981 s u r g e r y . On r e v i e w , 
SAIF' a l s o argues t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t t h e 1986 i n j u r y was t h e 
major c o n t r i b u t i n g cause o f any wors e n i n g . 
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However, i n Robert E. Leatherman, supra, we h e l d t h a t a compensable wors
e n i n g i s e s t a b l i s h e d by p r o o f t h a t t h e compensable i n j u r y i s a m a t e r i a l con
t r i b u t i n g cause o f t h e worsened c o n d i t i o n , p r o v i d e d t h a t no o f f - t h e - j o b i n j u r y 
i s t h e m a j o r c o n t r i b u t i n g cause o f t h e c o n d i t i o n . SAIF does n o t c o n t e n d , and 
t h e r e i s no e v i d e n c e , t h a t any o f f - t h e - j o b i n j u r y i s t h e major c o n t r i b u t i n g 
cause o f c l a i m a n t ' s worsened c o n d i t i o n . ^ 

Dr. Whitney's d e p o s i t i o n t e s t i m o n y , as a whole, e s t a b l i s h e s t h a t t h e 1986 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s worsened lumbar c o n d i 
t i o n , a l t h o u g h t h e major cause was t h e work i n j u r y w h i c h p r e c i p i t a t e d t h e 1981 
s u r g e r y . (Ex. 17, pp. 13-23). Dr. Woolpert, o r t h o p e d i s t , examined c l a i m a n t 
o n l y once and p r o v i d e s t h e o n l y o t h e r m e d i c a l o p i n i o n as t o c a u s a t i o n . L i k e Dr. 
Whitn e y , Dr. W o o l p e r t " o p i n e d t h a t t h e major cause o f c l a i m a n t ' s lumbar problems 
i s t h e 1981 s u r g e r y . However, Dr. Woolpert a l s o o p i n e d t h a t t h e 1986 i n j u r y had 
l i t t l e t o do w i t h c l a i m a n t ' s c u r r e n t lumbar c o n d i t i o n . (Ex. 1 3 - 6 ) . 

We f i n d Dr. Whitney's o p i n i o n more p e r s u a s i v e , g i v e n h i s e x t e n s i v e t r e a t 
ment h i s t o r y w i t h c l a i m a n t . Thus, c l a i m a n t has e s t a b l i s h e d t h a t t h e 1986 i n j u r y 
i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s worsened lumbar c o n d i t i o n . 

We f u r t h e r c o n c l u d e t h a t t h e e x a c e r b a t i o n r e s u l t e d i n f u r t h e r d i m i n i s h e d 
e a r n i n g c a p a c i t y . A t t h e t i m e o f t h e September 1987 S t i p u l a t e d Order, c l a i m a n t 
was p e r f o r m i n g h i s r e g u l a r work as a t r u c k d r i v e r . (Exs. 5-1, 5- 2 ) . By compar
i s o n , c l a i m a n t was r e l e a s e d from a l l work a f t e r h i s a l l e g e d a g g r a v a t i o n . (Ex. 
1 1 ) . A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s symptomatic e x a c e r b a t i o n r e s u l t e d 
i n d i m i n i s h e d e a r n i n g c a p a c i t y below t h e l e v e l f i x e d a t t h e t i m e o f t h e Septem
b e r 1987 S t i p u l a t e d Order. 

We n e x t c o n s i d e r whether t h e S t i p u l a t e d Order c o n t e m p l a t e d f u t u r e p e r i o d s 
o f i n c r e a s e d symptoms accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y . The Referee 
f o u n d t h a t c l a i m a n t ' s symptoms were n o t more t h a n waxing and waning o f symptoms 
a s s o c i a t e d w i t h t h e accepted c o n d i t i o n . On r e v i e w , SAIF argues t h a t Dr. 
Whi t n e y ' s n o t a t i o n t h a t c l a i m a n t "has good days and bad days" p r i o r t o t h e 
September 1987 S t i p u l a t e d Order i n d i c a t e s t h a t f u t u r e p e r i o d s o f waxing and wan
i n g were c o n t e m p l a t e d by t h e S t i p u l a t e d Order. We d i s a g r e e t h a t t h e r e c o r d 
e s t a b l i s h e s t h a t t h e S t i p u l a t e d Order c o n t e m p l a t e d any f u t u r e p e r i o d s o f waxing 
and waning. 

I n Lucas v. C l a r k , 106 Or App 687 (1 9 9 1 ) , t h e c o u r t r e a f f i r m e d i t s p o s i 
t i o n t h a t " i f t h e r e was m e d i c a l evidence o f t h e p o s s i b i l i t y o f f u t u r e f l a r e - u p s , 
t h e a s s u m p t i o n i s t h a t t h e p a r t i e s c o n s i d e r e d t h a t e v i d e n c e , u n l e s s t h e r e a r e 
i n d i c a t i o n s t o t h e c o n t r a r y . " I d a t 690. However, t h e c o u r t c o n c l u d e d t h a t 
mere e v i d e n c e o f p a s t f l a r e - u p s i s n o t enough t o e s t a b l i s h t h a t f u t u r e f l a r e - u p s 
were c o n t e m p l a t e d g i v e n t h e f a c t t h a t : (1) t h e S t i p u l a t e d Order made no r e f e r 
ence t o t h e p r o g n o s i s o f t h e c l a i m a n t ' s back c o n d i t i o n and made no a d d i t i o n a l 
award f o r t h a t c o n d i t i o n ; and (2) p r i o r t o t h e S t i p u l a t e d Order no d o c t o r had 
p r e d i c t e d f u t u r e f l a r e - u p s o f t h e c o n d i t i o n . I d . a t 691. 

We f i n d Lucas v. C l a r k , supra, d i s p o s i t i v e on t h e i s s u e o f whether f u t u r e 
f l a r e - u p s were c o n t e m p l a t e d by t h e September 1987 S t i p u l a t e d Order. Here, t h e 
September 1987 S t i p u l a t e d Order d i d n o t r e f e r e n c e f u t u r e f l a r e - u p s . A l s o , p r i o r 
t o t h i s S t i p u l a t e d Order, no p h y s i c i a n p r e d i c t e d f u t u r e f l a r e - u p s . We do n o t 
c o n s i d e r Dr. Whitney's comment t h a t c l a i m a n t "has good days and bad days" t o be 
a p r e d i c t i o n o f f u t u r e f l a r e - u p s . T h e r e f o r e , we co n c l u d e t h a t t h e September 

1 To c l a r i f y m a t t e r s , c l a i m a n t ' s 1981 i n j u r y a l s o arose i n t h e co u r s e o f 
employment, and was accepted by SAIF. 
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1987 S t i p u l a t e d Order d i d n o t c o n t e m p l a t e f u t u r e p e r i o d s o f i n c r e a s e d lumbar 
symptoms accompanied by d i m i n i s h e d e a r n i n g c a p a c i t y . 

F u r t h e r m o r e , assuming arguendo t h a t Dr. Whitney's comment e s t a b l i s h e s a 
p r e d i c t i o n o f f u t u r e f l a r e - u p s t h a t ' w a s c o n s i d e r e d by t h e S t i p u l a t e d Order; Dr. 
Whitney a l s o n o t e d t h a t , i n s p i t e o f h a v i n g good and bad days, c l a i m a n t " i s a b l e 
t o work." (Ex. 5 - 1 ) . Assuming t h a t Dr. Whitney's comments amount t o a contem
p l a t i o n o f f u t u r e f l a r e - u p s , we f i n d t h a t c l a i m a n t ' s r e l e a s e f r o m work f o l l o w i n g 
t h e March 1990 e x a c e r b a t i o n e s t a b l i s h e s t h a t e x a c e r b a t i o n as more severe t h a n 
any c o n t e m p l a t e d on t h e b a s i s o f Dr. Whitney's s t a t e m e n t . 

On t h e b a s i s o f t h e above r e a s o n i n g , we r e v e r s e t h e R e f e r e e on t h i s i s s u e 
and f i n d t h a t c l a i m a n t has e s t a b l i s h e d a compensable lumbar a g g r a v a t i o n c l a i m . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e lumbar a g g r a v a t i o n i s s u e i s 
$2,750, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d and c l a i m 
a n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

C e r v i c a l , Chest, and L e f t Arm C o n d i t i o n s 

The R e f e r e e f o u n d t h a t t h e r e c o r d d i d n o t e s t a b l i s h t h e n e c e s s a r y c a u s a l 
r e l a t i o n s h i p between t h e accepted lumbar s t r a i n and t h e c e r v i c a l , c h e s t , and arm 
c o n d i t i o n s . We agree. C l a i m a n t contends t h a t h i s c e r v i c a l c o n d i t i o n , i n c l u d i n g 
symptoms t h a t r a d i a t e t o h i s c h e s t and l e f t arm, was caused by t h e 1986 lumbar 
i n j u r y . 

C l a i m a n t had p r e e x i s t i n g c e r v i c a l problems, i n c l u d i n g c e r v i c a l degenera
t i o n . F u r t h e r m o r e , t h e 1986 i n c i d e n t i n j u r e d o n l y c l a i m a n t ' s low back, n o t h i s 
neck. (Exs. 1, 2, 3 ) . SAIF accepted o n l y a low back s t r a i n as t h e 1986 c l a i m ; 
i t d i d n o t a c c e p t any c e r v i c a l , c h e s t , o r arm c o n d i t i o n s . (Ex. 4 ) . 

I f t h e compensable lumbar i n j u r y l a t e r r e s u l t e d i n a c e r v i c a l c o n d i t i o n , 
t h e r e s u l t a n t c e r v i c a l c o n d i t i o n would be c o n s i d e r e d a c o n s e q u e n t i a l c o n d i t i o n . 
To e s t a b l i s h c o m p e n s a b i l i t y o f h i s c e r v i c a l c o n d i t i o n , c l a i m a n t must p r o v e t h a t 
t h e o r i g i n a l compensable lumbar i n j u r y was t h e major c o n t r i b u t i n g cause o f h i s 
c o n s e q u e n t i a l c e r v i c a l c o n d i t i o n . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; J u l i e K. G a s p e r i n o , 
43 Van N a t t a 1151 ( 1 9 9 1 ) . 

The r e c o r d c o n t a i n s no m e d i c a l evidence t h a t t h e compensable lumbar i n j u r y 
i s t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n . Dr. Whitney 
s t a t e d t h a t t h e 1986 i n j u r y was a m a t e r i a l cause o f t h e c e r v i c a l c o n d i t i o n , b u t 
n o t t h e m a j o r c o n t r i b u t i n g cause. (Ex. 17-20). A c c o r d i n g l y , we f i n d t h a t 
c l a i m a n t has n o t e s t a b l i s h e d t h a t h i s c e r v i c a l , c h e s t , and l e f t arm c o n d i t i o n s 
a r e compensable as a consequence o f t h e 1986 lumbar i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 8, 1991 i s r e v e r s e d i n p a r t and a f f i r m 
ed i n p a r t . That p o r t i o n o f t h e SAIF C o r p o r a t i o n ' s d e n i a l w h i c h d e n i e d an 
a g g r a v a t i o n o f c l a i m a n t ' s lumbar s t r a i n i s s e t a s i d e and t h a t p o r t i o n o f t h e 
c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t 
h e a r i n g and on Board r e v i e w , c o n c e r n i n g t h e lumbar a g g r a v a t i o n i s s u e , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $2,750, t o be p a i d by SAIF. The r e m a i n 
der o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
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Dennis S k a r s t a d , C l a i m a n t A t t o r n e y 
Tooze, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f widow's b e n e f i t s . I n i t s b r i e f , t h e i n s u r e r o b j e c t s t o t h e Referee's 
e x c l u s i o n o f E x h i b i t H, a c e r t i f i e d copy o f a p o r t i o n o f 1979 c o u r t r e c o r d s , and 
E x h i b i t 160, an a r t i c l e f r o m a m e d i c a l j o u r n a l . On r e v i e w t h e i s s u e s a r e e v i 
dence, e n t i t l e m e n t t o widow's b e n e f i t s , and e x t e n t o f permanent d i s a b i l i t y , i n 
c l u d i n g permanent t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t was 41 y e a r s o l d when he committed s u i c i d e on August 4, 1989. 

C l a i m a n t had been an auto mechanic. He had a p r e e x i s t i n g low back c o n d i 
t i o n f r o m a 1973 noncompensable i n c i d e n t l i f t i n g a t r a n s m i s s i o n . He had h i s 
f i r s t back s u r g e r y t h a t y e a r and a second i n 1974. C l a i m a n t c o n t i n u e d t o work 
as an a u t o mechanic. He s u s t a i n e d a compensable low back i n j u r y i n 1982 w h i l e 
p u l l i n g o u t a t r a n s m i s s i o n . (Ex. 1 ) . A CT scan showed a b u l g e a t L4-5 and a 
h e r n i a t i o n a t L5-S1. Claimant underwent a t h i r d back s u r g e r y p e r f o r m e d by Dr. 
Nash on Oct o b e r 1, 1982. Clai m a n t complained t h a t h i s back c o n d i t i o n was worse 
a f t e r t h e 1982 s u r g e r y , and he was a d m i t t e d t o t h e h o s p i t a l i n January 1983 f o r 
e v a l u a t i o n and t r e a t m e n t . (Ex. 3 2 ) . A f o u r t h low back s u r g e r y was p e r f o r m e d by 
Dr. Nash on January 17, 1983. (Ex. 3 3 ) . C l a i m a n t ' s p o s t s u r g i c a l c o u r s e was one 
o f " d e f i n i t e improvement." He was d i s c h a r g e d f r o m t h e h o s p i t a l "markedly im
p r o v e d " on January 28, 1983. (Ex. 3 4 ) . 

On t h e way home from t h e h o s p i t a l i n January 1983, c l a i m a n t purchased a 
f i f t h o f w h i s k e y . (Ex. 121A-5). On a r r i v a l home fr o m t h e h o s p i t a l , c l a i m a n t 
" t h r e a t e n e d t o k i l l [ h i s ] w i f e i f she touched t h e phones," l o c k e d h i m s e l f i n h i s 
bedroom and a t t e m p t e d s u i c i d e by t a k i n g an overdose o f percodan a l o n g w i t h a 
f i f t h o f w h i s k e y . (Exs. 36, 98-2, 121A-5). C l a i m a n t was t a k e n t o t h e emergency 
room on Ja n u a r y 29, 1983 and h o s p i t a l i z e d t o m o n i t o r h i s v i t a l s i g n s . (Ex. 3 6 ) . 

Dr. Mease, i n t e r n i s t , s t a r t e d t r e a t i n g c l a i m a n t i n A p r i l 1983. H i s exami
n a t i o n s showed t h a t c l a i m a n t was s u f f e r i n g from "an a c u t e l e f t L5 n e r v e r o o t 
i r r i t a t i o n , on t o p o f an o l d L5 r a d i c u l o p a t h y , and a new r i g h t S I n e r v e r o o t 
i r r i t a t i o n , w h i c h was a new f i n d i n g s i n c e August o f 1983." (Ex. 6 1 ) . Dr. 
Mease, and c o n s u l t i n g p h y s i c i a n , Dr. Gunn, d i d n o t t h i n k t h a t t h e r e was a spe
c i f i c enough t a r g e t t o w a r r a n t a n o t h e r s u r g e r y a t t h a t t i m e . (Ex. 6 1 ) . 

I n November 1983, Dr. Mease w r o t e t h a t c l a i m a n t had come i n t o h i s o f f i c e 
i n t o x i c a t e d on a t l e a s t two o c c a s i o n s . (Ex. 50-1). Dr. Mease r e f e r r e d c l a i m 
a n t , upon c l a i m a n t ' s r e q u e s t , t o an i n - p a t i e n t a l c o h o l t r e a t m e n t c e n t e r . (Ex. 
50) . On December 4, 1983, c l a i m a n t a d m i t t e d h i m s e l f f o r t r e a t m e n t o f h i s 
c h r o n i c a l c o h o l i s m . (Exs. 53, 5 4 ) . On a d m i t t a n c e , c l a i m a n t ' s " s c r e e n i n g b l o o d 
c h e m i s t r i e s were n o r m a l . " (Ex. 53-2). Claimant r e p o r t e d on i n - t a k e t h a t a l c o 
h o l had caused problems i n h i s l i f e f o r "10-11 y r s . " (Ex. 5 4 - 4 ) . C l a i m a n t r e 
p o r t e d t h a t he had e x p e r i e n c e d morning t r e m o r s ( s h a k e s ) , b l a c k o u t s , t h a t h i s a l 
c o h o l use caused o r worsened m a r i t a l d i s c o r d , had caused j o b problems and t h a t 
he had been a r r e s t e d o r t i c k e t e d w h i l e i n t o x i c a t e d "3 y r s ago." (Ex. 5 4 - 4 ) . 
C l a i m a n t was d i s c h a r g e d f r o m t h e a l c o h o l t r e a t m e n t c e n t e r on December 16, 1983. 
(Ex. 5 3 - 2 ) . C l a i m a n t a t t e n d e d AA meetings f o r a few months t h e r e a f t e r . ( T r . 
10 3 ) . 
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C l a i m a n t ' s back p a i n c o n t i n u e d . I n 1984 he was t a k e n t o t h e emergency 
room due t o . c o m p l a i n t s o f severe p a i n . (Ex. 6 0 ) . Dr. Nelson, n e u r o l o g i s t , 
n o t e d t h a t c l a i m a n t was depressed i n A p r i l 1984. (Ex. 6 2 ) . C l a i m a n t was exam
i n e d by Dr. P i p e , p s y c h i a t r i s t , who gave c l a i m a n t t h e MMPI t e s t i n May 1984. 
(Ex. 6 3 ) . The t e s t r e s u l t s , as r e p o r t e d by Dr. P i p e , i n d i c a t e d t h a t c l a i m a n t 
had a somatoform d i s o r d e r on A x i s I and a Dependent P e r s o n a l i t y D i s o r d e r on A x i s 
I I . (Ex. 6 3 - 2 ) . Dr. Pipe o p i n e d t h a t t r e a t m e n t o f c l a i m a n t by p s y c h o l o g i c a l 
i n s i g h t d i d n o t p o r t e n d a s a t i s f a c t o r y outcome. (Ex. 6 3 - 2 ) . F o l l o w i n g a con
s u l t a t i o n w i t h c l a i m a n t , Dr. Pipe d e f e r r e d a d i a g n o s i s on A x i s I , and c o n c l u d e d 
t h a t c l a i m a n t had a h y s t e r o i d a d j u s t m e n t i n a dependent p e r s o n a l i t y on A x i s I I . 
(Ex. 6 7 - 3 ) . Because he n o t e d c l a i m a n t ' s d e p r e s s i o n s c a l e was " a b n o r m a l l y e l e 
v a t e d , " Dr. P i p e recommended t h a t c l a i m a n t t a k e a n t i d e p r e s s a n t m e d i c a t i o n . 
(Ex. 6 7 - 3 ) . C l a i m a n t c o u n s e l e d w i t h Dr. Pipe t h r e e t i m e s and t h e n u n i l a t e r a l l y 
ended t r e a t m e n t i n October 1984. (Ex. 9 3 ) . 

From September 1983 t h r o u g h 1985, c l a i m a n t r e c e i v e d v o c a t i o n a l r e h a b i l i t a 
t i o n c o u n s e l i n g f r o m Norman A l v e r s o n and L i n d a Young o f Columbia R e h a b i l i t a t i o n 
C o n s u l t a n t s , I n c . ( T r . 2 9 6 ) . A l v e r s o n saw c l a i m a n t n o t o n l y as a c l i e n t , b u t 
a l s o as a f r i e n d . ( T r . 2 9 6 ) . Claimant d i s c u s s e d h i s d r i n k i n g h i s t o r y and m a r i 
t a l p r oblems w i t h A l v e r s o n . On Sunday n i g h t , October 30, 1983, c l a i m a n t c a l l e d 
A l v e r s o n a t 9:00 p.m. C l a i m a n t was v e r y a g i t a t e d and sounded d r u n k . ( T r . 298, 
2 9 9 ) . C l a i m a n t t o l d A l v e r s o n t h a t he was upset about a number o f t h i n g s : h i s 
m a r i t a l s i t u a t i o n — h e t h o u g h t h i s w i f e was g o i n g t o l e a v e him, " t h e i n s u r a n c e 
system...he t a l k e d about a q u a r t e r m i l l i o n d o l l a r award r e l a t i v e t o t h i n g s t h a t 
he had gone t h r o u g h , " and h i s anger w i t h h i s t r e a t m e n t . ( T r . 299, 3 1 2 ) . He 
t o l d A l v e r s o n t h a t he would "commit s u i c i d e and l e t payments go t o h i s w i f e i f 
he d i d n ' t g e t what he wanted." ( T r . 299, 312). 

C l a i m a n t ' s c l a i m was c l o s e d on November 8, 1985 w i t h an award o f 25 p e r 
c e n t u n s c h e d u l e d d i s a b i l i t y , 40 p e r c e n t scheduled d i s a b i l i t y f o r l o s s o f use o f 
t h e l e f t l o w e r l e g and 5 p e r c e n t scheduled d i s a b i l i t y f o r l o s s o f use o f t h e 
r i g h t l o w e r l e g . (Ex. 9 5 ) . 

I n t h e S p r i n g o f 1985, c l a i m a n t opened h i s own a u t o r e p a i r b u s i n e s s . (Ex. 
9 6 ) . C l a i m a n t began b a n k r u p t c y p r o c e e d i n g s f o r t h i s b u s i n e s s i n J a n u a r y 1987, 
w h i c h c u l m i n a t e d i n A p r i l 1987. (Ex. 100A, 113A). On March 10, 1987, c l a i m a n t 
was q u e s t i o n e d by t h e i n s u r e r ' s i n v e s t i g a t o r . (Ex. 102A). C l a i m a n t s a i d t h a t 
h i s p h y s i c a l c o n d i t i o n had g r a d u a l l y worsened s i n c e he opened up t h e shop. 
(Ex. 102A-6). C l a i m a n t d e n i e d t h a t h i s b u s i n e s s had f a i l e d . C l a i m a n t s a i d t h a t 
he had t o g i v e up h i s b u s i n e s s because he p h y s i c a l l y had n o t been a b l e t o h a n d l e 
i t . (Ex. 102A-8). C l a i m a n t s a i d t h a t he had g i v e n h i s a u t o r e p a i r b u s i n e s s , i n 
i t s e n t i r e t y , t o h i s f r i e n d and shop s u p e r v i s o r , Duane Donovan, i n December 
1986. (Ex. 102A-12). C l a i m a n t s a i d t h a t he had n o t worked i n t h e shop s i n c e 
November 1986, t h a t he no l o n g e r had a f i n a n c i a l i n t e r e s t i n t h e b u s i n e s s , and 
had r e c e i v e d no income f r o m t h e b u s i n e s s s i n c e t u r n i n g i t o v e r t o Donovan i n 
November 1986. (Ex. 102A-8&9). A b u s i n e s s Income Statement, p r e p a r e d by a 
bookkeeper, f o r t h e b u s i n e s s , shows t h a t c l a i m a n t drew $4,500 f r o m t h e b u s i n e s s 
f o r t h e month o f December 1986, and $600 f o r t h e month o f November 1986. (Ex. 
104-50 & 5 1 ) . 

A R e f e r e e ' s O p i n i o n and Order, i s s u e d on November 17, 1987 and amended on 
December 1 1 , 1987, awarded c l a i m a n t an a d d i t i o n a l 35 p e r c e n t u n s c h e d u l e d perma
nent d i s a b i l i t y , and 15 p e r c e n t scheduled permanent d i s a b i l i t y f o r h i s r i g h t 
f o o t . (Ex. 1 1 2 ) . 

C l a i m a n t went t o work f o r a t r u c k i n g company i n 1987, f o l l o w e d by a j o b i n 
a n o t h e r a u t o r e p a i r shop, f o l l o w e d by two more j o b s f o r t r u c k i n g s companies. 
( T r . 100-102). C l a i m a n t worked 40-hour work weeks a t each j o b . ( T r . 1 1 4 ) . 
C l a i m a n t ' s back p a i n became worse. ( T r . 114). 
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On March 6, 1989, Dr. Dudley, M.D., performed a ner v e b l o c k on c l a i m a n t ' s 
lumbar s p i n e a t t h e S I l e v e l t o r e l i e v e c l a i m a n t ' s r a d i a t i n g r i g h t l e g p a i n . 
(Ex. 1 1 6 ) . C l a i m a n t ' s back c o m p l a i n t s c o n t i n u e d t h r o u g h t h e S p r i n g o f 1989. On 
March 9, 1989, Dr. H e r r i n g , o r t h o p e d i s t , a u t h o r i z e d t i m e l o s s . (Ex. 116A). On 
A p r i l 13, 1989, Dr. C h a p l i n , o r t h o p e d i c surgeon, p e r f o r m e d a f i f t h s u r g e r y on 
c l a i m a n t ' s low b a c k — f u s i o n and decompression o f h i s lumbar s p i n e . (Exs. 121, 
12 7 ) . 

On A p r i l 22, 1989, a f r i e n d o f c l a i m a n t ' s , p o l i c e O f f i c e r O s t r a n d e r , hand-
w r o t e a 15-page l e t t e r t o an a t t o r n e y , s i g n e d by c l a i m a n t , e x p l a i n i n g c l a i m a n t ' s 
m e d i c a l h i s t o r y f o r purposes o f p u r s u i n g a m e d i c a l m a l p r a c t i c e s u i t . (Ex. 121A; 
T r . 2 7 ) . 

C l a i m a n t ' s w i f e moved o u t o f t h e house around J u l y 22, 1989. ( T r . 107). 
C l a i m a n t was d r i n k i n g h e a v i l y a t t h i s t i m e . On J u l y 3 1 , 1989, c l a i m a n t "was 
dr u n k and f e l l down [ t h e ] s t a i r s " i n h i s home and was t a k e n t o t h e emergency 
room by ambulance c o m p l a i n i n g o f back p a i n . (Ex. 129A-7). Emergency room s t a f f 
recommended t h a t c l a i m a n t be a d m i t t e d f o r o b s e r v a t i o n b u t c l a i m a n t was b e l l i g e r 
e n t and r e f u s e d t o s t a y . (Ex. 129A-9, 130). 

A t 5:45 a.m., August 4, 1989, c l a i m a n t was t a k e n t o t h e emergency room by 
ambulance c o m p l a i n i n g o f c h e s t p a i n s . (Ex. 133B-1). C l a i m a n t was i n t o x i c a t e d 
and a g i t a t e d . (Ex. 133B). C l a i m a n t ' s b l o o d a l c o h o l was .286. (Ex. 133B-4). 
C l a i m a n t was u l t i m a t e l y r e l e a s e d and r e t u r n e d home by cab. (Ex. 133B-1). A f t e r 
r e t u r n i n g home, c l a i m a n t c a l l e d h i s w i f e a few t i m e s between 7 and 8 a.m. ( T r . 
90, 1 0 9 ) . C l a i m a n t t o l d h i s w i f e he was g o i n g t o t h e b e a u t y shop where she 
worked and t h a t he would have a gun w i t h him. ( T r . 1 0 9 ) . C l a i m a n t t o l d h i s 
w i f e t h a t he was g o i n g t o k i l l her and h i m s e l f . ( T r . 44, 109 ) . 

L a t e r t h a t m orning, a t a p p r o x i m a t e l y 9:40 a.m., c l a i m a n t c a l l e d t h e p o l i c e 
s t a t i o n and t a l k e d w i t h h i s f r i e n d , O f f i c e r O s t r a n d e r . (Ex. 1 3 4 ) . C l a i m a n t 
t o l d O f f i c e r O s t r a n d e r t h a t he had a gun i n h i s hand and was g o i n g t o k i l l him
s e l f . C l a i m a n t s a i d t h a t he had a l r e a d y t r i e d t o p u l l t h e t r i g g e r once "but 
c o u l d n ' t do i t . " (Ex. 134-2). A t t i m e s d u r i n g t h e c a l l c l a i m a n t c r i e d , a t 
o t h e r t i m e s , c l a i m a n t t a l k e d i n a monotone. C l a i m a n t s a i d t h a t he was g o i n g t o 
k i l l h i m s e l f because he l o v e d h i s w i f e and she was n o t coming back t o him. 
O f f i c e r O s t r a n d e r t r i e d t o t a l k c l a i m a n t down, b u t he was u n a b l e t o do so. 
C l a i m a n t s h o t h i m s e l f i n t h e head and d i e d l a t e r i n t h e h o s p i t a l . 

ULTIMATE FINDINGS OF FACT 

At t h e t i m e c l a i m a n t committed s u i c i d e , he was n o t s u f f e r i n g f r o m a com
p e n s a b l e i m p a i r m e n t o f h i s r e a s o n i n g f a c i l i t i e s t h a t caused h i s s u i c i d a l a c t t o 
be an i n v o l u n t a r y one. 

C l a i m a n t ' s abuse o f a l c o h o l p r e e x i s t e d h i s compensable i n j u r y . C l a i m a n t ' s 
abuse o f a l c o h o l was n o t c a u s a l l y r e l a t e d t o h i s compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 
P r e l i m i n a r y M a t t e r s 

The R eferee s u s t a i n e d c l a i m a n t ' s widow's hearsay o b j e c t i o n s t o documentary 
e v i d e n c e o f c l a i m a n t ' s f o r m e r w i f e ' s 1979 a f f i d a v i t f o r a r e s t r a i n i n g o r d e r 
a g a i n s t c l a i m a n t , E x h i b i t H, and a m e d i c a l j o u r n a l a r t i c l e , E x h i b i t 160. -

A r e f e r e e i s n o t s t r i c t l y bound by f o r m a l r u l e s o f e v i d e n c e . See ORS 
65 6 . 2 8 3 ( 7 ) . Hearsay evid e n c e may be a d m i t t e d i n w o r k e r s ' compensation p r o c e e d 
i n g s when t h e r e a r e s u f f i c i e n t i n d i c i a o f r e l i a b i l i t y and when i t i s i n t h e 
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i n t e r e s t o f s u b s t a n t i a l j u s t i c e t o do so. See Armstrong v. SAIF, 67 Or App 498, 
501 n.2 ( 1 9 8 4 ) . 

W i t h r e s p e c t t o t h e f o r m e r w i f e ' s 1979 a f f i d a v i t , t h e r e f e r e e e r r e d i n 
f a i l i n g t o a d m i t i t . The a f f i d a v i t was executed t o p r e v e n t p h y s i c a l abuse, n o t 
t o a c h i e v e any g a i n s i n t h e d i v o r c e a c t i o n . P h y s i c a l r e s t r a i n i n g o r d e r s a r e n o t 
p a r t o f e v e r y d i s s o l u t i o n p r o c e e d i n g . I t s sworn n a t u r e i s s u f f i c i e n t i n d i c a t i o n 
o f i t s r e l i a b i l i t y f o r t h e purpose i t was o f f e r e d . Inasmuch as t h e e x h i b i t i s 
i n t h e r e c o r d , we have c o n s i d e r e d i t on r e v i e w . 

A j o u r n a l a r t i c l e o f f e r e d a l o ne i s u s u a l l y a d m i t t e d o n l y i f i t forms t h e 
b a s i s f o r an a d m i t t e d , e x p e r t o p i n i o n . Joseph J. Hahn, 42 Van N a t t a 1621 
( 1 9 9 0 ) . I n t h e p r e s e n t case, t h e i n s u r e r ' s w i t n e s s , Dr. G l a s s , p s y c h i a t r i s t , 
b r o u g h t a m e d i c a l j o u r n a l a r t i c l e t o t h e h e a r i n g on t h e second day o f h i s t e s t i 
mony t o d e m o n s t r a t e s u p p o r t f o r h i s m e d i c a l o p i n i o n . There i s no i n d i c a t i o n 
t h a t Dr. Glass based h i s o p i n i o n on t h i s a r t i c l e . He b r o u g h t i t w i t h him i n 
o r d e r t o show t h a t o t h e r s i n t h e f i e l d t h o u g h t as he d i d about a l c o h o l i s m . 
T h e r e f o r e , t h e a r t i c l e was i n t e n d e d t o be used as s u b s t a n t i v e e v i d e n c e . As t h e 
a u t h o r s o f t h e a r t i c l e were n o t a v a i l a b l e f o r c r o s s - e x a m i n a t i o n , i t was hearsay 
and t h e R e f e r e e d i d n o t abuse h i s d i s c r e t i o n by d e c l i n i n g t o a d m i t t h e e x h i b i t . 
C o n s e q u e n t l y , t h e a r t i c l e w i l l n o t be c o n s i d e r e d on r e v i e w . 

C l a i m a n t r e q u e s t e d a h e a r i n g b e f o r e May 7, 1990 and t h a t h e a r i n g convened 
b e f o r e J u l y 1, 1990. T h e r e f o r e , t h i s m a t t e r was i n l i t i g a t i o n b e f o r e J u l y 1, 
1990 and s h a l l be d e t e r m i n e d p u r s u a n t t o t h e law i n e f f e c t b e f o r e t h e l e g i s l a 
t i v e amendments became e f f e c t i v e J u l y 1, 1990. Or Laws 1990, ch. 2, 5 4 ( 2 ) . 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s s u r v i v i n g spouse had e s t a b l i s h e d 
t h a t c l a i m a n t s u f f e r e d f r o m a w o r k - r e l a t e d p s y c h o l o g i c a l c o n d i t i o n w h i c h caused, 
o r was i t s e l f , a m e n t a l derangement t h a t i m p a i r e d c l a i m a n t ' s a b i l i t y t o r e s i s t 
t h e c o m p u l s i o n t o t a k e h i s own l i f e . T h e r e f o r e , t h e R eferee c o n c l u d e d , c l a i m 
a n t ' s spouse was e n t i t l e d t o d e a t h b e n e f i t s stemming f r o m c l a i m a n t ' s s u i c i d e . 
We d i s a g r e e . 

ORS 656.156(1) r e q u i r e s t h a t : 

" I f i n j u r y o r d e a t h r e s u l t s t o a worker f r o m t h e d e l i b e r a t e 
i n t e n t i o n o f t h e worker t o produce such i n j u r y o r d e a t h , n e i t h e r t h e 
w o r k e r nor t h e widow, widower, c h i l d o r dependent o f t h e w o r k e r 
s h a l l r e c e i v e any payment whatsoever under ORS 656.001-656.794." 

However, under t h e " c h a i n - o f - c a u s a t i o n " t e s t , t h e b e n e f i c i a r i e s o f a 
w o r k e r who commits s u i c i d e w i l l be e n t i t l e d t o payments under ORS 656.001 t o 
656.794 i f i t i s shown t h a t t h e worker a c t e d from an u n c o n t r o l l a b l e i m p u l s e r e 
s u l t i n g f r o m a compensable impairment o f t h e worker's r e a s o n i n g f a c i l i t i e s w h i c h 
caused t h e s u i c i d a l a c t t o be an i n v o l u n t a r y one. Ahn v. F r i t o Lav, I n c . , 91 
Or App 443, 446 ( 1 9 8 8 ) . 

The i n s u r e r argues t h a t c l a i m a n t ' s s u i c i d e was a c o n s c i o u s , d e l i b e r a t e and 
p r e m e d i t a t e d a c t , p r e c l u d i n g b e n e f i t s t o c l a i m a n t ' s widow under ORS 6 5 6 . 1 5 6 ( 1 ) . 
C l a i m a n t ' s widow argues t h a t c l a i m a n t ' s compensable i n j u r y and c o n s e q u e n t i a l 
y e a r s o f c h r o n i c p a i n caused c l a i m a n t t o s u f f e r from a major d e p r e s s i o n w h i c h 
i m p a i r e d c l a i m a n t ' s r e a s o n i n g f a c i l i t i e s so t h a t h i s s u i c i d e was an i n v o l u n t a r y 
a c t . 

A l t h o u g h t h e r e c o r d c o n s i s t s o f t h r e e days o f t e s t i m o n y and d e p o s i t i o n s 
f r o m m e d i c a l e x p e r t s r e g a r d i n g c l a i m a n t ' s m e n t a l c o n d i t i o n a t t h e t i m e o f h i s 
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s u i c i d e , a l l t h e o p i n i o n s t e s t i f i e d t o a r e , by n e c e s s i t y , s u p p o s i t i o n s developed 
p o s t h u m o u s l y f r o m t h e e x p e r t s ' e x h a u s t i v e r e v i e w o f t h e documentary e v i d e n c e . 
The o n l y m e d i c a l e x p e r t t o p r o v i d e t e s t i m o n y from f i r s t h a n d p e r s o n a l e x p e r i e n c e 
w i t h c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s Dr. Colbach, p s y c h i a t r i s t , who exam
i n e d c l a i m a n t once i n 1986 as p a r t o f a p a n e l e x a m i n a t i o n f o r t h e i n s u r e r . A t 
t h a t t i m e , Dr. Colbach diagnosed c l a i m a n t w i t h " a l c o h o l abuse, i n t h e p a s t , " and 
an " a d j u s t m e n t d i s o r d e r w i t h depressed mood, b e t t e r a t t h i s p o i n t i n t i m e . " 
(Ex. 98-3 & 4 ) . However, no o t h e r m e d i c a l d i a g n o s i s o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n was made between t h e t i m e o f Dr. Colbach's 1986 d i a g n o s i s and 
c l a i m a n t ' s s u i c i d e . 

The e x p e r t t e s t i m o n y d i s p l a y s d i f f e r i n g views o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n . We a r e persuaded by t h e w e l l - r e a s o n e d and s u p p o r t e d o p i n i o n s o f Drs. 
S c o t t and G l a s s . Dr. S c o t t , p s y c h o l o g i s t , whose s p e c i a l t y i s t h e t r e a t m e n t o f 
a l c o h o l i s m , d i d n o t f i n d t h a t c l a i m a n t c o u l d have s u f f e r e d f r o m a compensable 
p s y c h o l o g i c a l c o n d i t i o n . He o p i n e d t h a t c l a i m a n t s u f f e r e d f r o m a l c o h o l i s m on 
A x i s I , a p e r s o n a l i t y d i s o r d e r on A x i s I I and t h a t t h e a l c o h o l i s m and p e r s o n a l t y 
d i s o r d e r f e d i n t o each o t h e r c a u s i n g c l a i m a n t ' s s u i c i d e . Dr. S c o t t o p i n e d t h a t 
c l a i m a n t w o u ld have been an a l c o h o l i c w i t h o u t h i s back p a i n . Dr. S c o t t based 
h i s a l c o h o l i s m d i a g n o s i s on c l a i m a n t ' s e a r l y use o f a l c o h o l and f a m i l y h i s t o r y . 

Dr. G l a s s , p s y c h i a t r i s t , whose s p e c i a l t y i s a l s o t h e t r e a t m e n t o f a l c o 
h o l i s m , d i d n o t f i n d t h a t c l a i m a n t c o u l d have s u f f e r e d f r o m a compensable psy
c h o l o g i c a l c o n d i t i o n a t t h e t i m e o f h i s s u i c i d e . He d i a g n o s e d c l a i m a n t ' s psy
c h o l o g i c a l c o n d i t i o n on A x i s I as c h e m i c a l dependency, c h r o n i c and a c u t e , a l o n g 
w i t h , p e r haps, an a d j u s t m e n t d i s o r d e r o r d y s t h y m i c c o n d i t i o n . On A x i s I I , Dr. 
G lass o p i n e d t h a t c l a i m a n t m i g h t have had a b o r d e r l i n e p e r s o n a l i t y d i s o r d e r . 
Dr. G l a s s ' s t e s t i m o n y s u p p o r t s a f i n d i n g t h a t c l a i m a n t ' s a l c o h o l i s m p r e e x i s t e d 
h i s i n j u r y , caused c l a i m a n t ' s d e p r e s s i o n and was a cause o f c l a i m a n t ' s s u i c i d e . 

A l t h o u g h Dr. Colbach t e s t i f i e d t h a t , i n h i s o p i n i o n , c l a i m a n t " p r o b a b l y 
o b v i o u s l y had a bad d e p r e s s i o n , major d e p r e s s i o n , because he c o m m i t t e d s u i c i d e , " 
we do n o t t h i n k t h a t h i s o p i n i o n v a r i e s t h a t g r e a t l y f r o m Drs. S c o t t and Glass 
because he a t t r i b u t e d c l a i m a n t ' s s u i c i d e t o c l a i m a n t ' s use o f a l c o h o l . (Ex. 
153-7). Dr. Colbach e x p l a i n e d t h a t , i n h i s o p i n i o n , "anyone who ends up k i l l i n g 
t h e m s e l v e s has t o be t h o u g h t t o have a major d e p r e s s i o n . " (Ex. 153-8). How
e v e r , he o p i n e d t h a t " a l c o h o l was t h e r e a l v i l l a i n " i n t h i s case " i f [ c l a i m a n t ] 
was d r y , we w i l l have a l o t l e s s p a i n and we would have a l o t l e s s o f d i f f e r e n t 
t h i n g s , d e p r e s s i o n and a l c o h o l . " (Ex. 153-34). F u r t h e r m o r e , i n h i s o p i n i o n , 
c h r o n i c p a i n d i d n o t cause c l a i m a n t ' s a l c o h o l i s m . 

We a r e n o t persuaded by t h e o p i n i o n s o f Dr. Smith, f o r e n s i c p s y c h i a t r i s t , 
and Dr. C o l i s t r o , p s y c h o l o g i s t , t h e e x p e r t s s u p p o r t i n g c l a i m a n t ' s widow's a r g u 
ment t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n a t t h e t i m e o f h i s s u i c i d e was 
w o r k - r e l a t e d and i m p a i r e d h i s a b i l i t y t o r e s i s t t h e c o m p u l s i o n t o t a k e h i s own 
l i f e . 

Dr. S m i t h o p i n e d t h a t c l a i m a n t had a w o r k - r e l a t e d m e n t a l d i s o r d e r b e g i n 
n i n g soon a f t e r h i s i n i t i a l s u r g e r y i n 1982 u n t i l h i s d e a t h i n 1989. Dr. Smith 
o p i n e d t h a t c l a i m a n t ' s use o f a l c o h o l was secondary t o h i s d e p r e s s i o n and t h a t 
c l a i m a n t o n l y used a l c o h o l t o s e l f - t r e a t h i s p a i n , and t h a t c l a i m a n t was n o t an 
a l c o h o l i c . Dr. Smith d i d n o t t a k e i n t o c o n s i d e r a t i o n t h e f a c t t h a t c l a i m a n t 
s a i d h i s f a t h e r was an a l c o h o l i c , t h a t c l a i m a n t a d m i t t e d e a r l y use o f a l c o h o l 
and a l o n g h i s t o r y o f problems w i t h a l c o h o l and an a l c o h o l - r e l a t e d a r r e s t . Fur
t h e r m o r e , Dr. Smith t e s t i f i e d t h a t he based h i s o p i n i o n on c l a i m a n t ' s " l a c k o f 
p r i o r p r e o c c u p a t i o n " w i t h t h e i d e a o f s u i c i d e and because c l a i m a n t ' s s u i c i d e was 
sudden. ( T r . 1 4 8 ) . Dr. Smith does not appear aware t h a t c l a i m a n t a t t e m p t e d 
s u i c i d e i n 1983 and l a t e r d i s c u s s e d s u i c i d e w i t h h i s r e h a b i l i t a t i o n c o u n s e l o r . 
Dr. C o l i s t r o p r o v i d e s i n s u f f i c i e n t s u p p o r t f o r h i s o p i n i o n t h a t c l a i m a n t ' s 1982 
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compensable i n j u r y caused c l a i m a n t ' s a l c o h o l abuse as w e l l as c l a i m a n t ' s psycho
l o g i c a l c o n d i t i o n . 

The e x p e r t t e s t i m o n y d i s p l a y s a v a r i e t y o f o p i n i o n s r e g a r d i n g a l c o h o l i s m , 
t h e e f f e c t s a l c o h o l and a l c o h o l i s m have on an i n d i v i d u a l ' s b e h a v i o r and psycho
l o g i c a l c o n d i t i o n , and whether c l a i m a n t s h o u l d be c o n s i d e r e d t o have been an 
" a l c o h o l i c . " The t h r e s h o l d q u e s t i o n i s whether c l a i m a n t ' s a l c o h o l abuse/ a l c o 
h o l i s m p r e e x i s t e d h i s compensable i n j u r y . We conclude t h a t i t d i d . The R eferee 
d i s c o u n t e d c l a i m a n t ' s s t a t e m e n t s on t h e 1983 i n t a k e f o r m f o r h i s a d m i s s i o n f o r 
t r e a t m e n t o f h i s t h e n - a d m i t t e d , c h r o n i c a l c o h o l i s m . We f i n d t h a t c l a i m a n t ' s 
s t a t e m e n t s on t h e i n t a k e f o r m — t h a t a l c o h o l had caused problems i n h i s l i f e f o r 
"10-11 y r s , " t h a t he had e x p e r i e n c e d morning t r e m o r s ( s h a k e s ) , b l a c k o u t s , t h a t 
h i s a l c o h o l use caused o r worsened m a r i t a l d i s c o r d , had caused j o b problems and 
t h a t he had been a r r e s t e d o r t i c k e t e d w h i l e i n t o x i c a t e d "3 y r s a g o " — a r e r e l i 
a b l e and s u p p o r t e d by o t h e r evidence i n t h e r e c o r d , such as c l a i m a n t ' s s t a t e 
ments t o h i s r e h a b i l i t a t i o n c o u n s e l o r r e g a r d i n g h i s d r i n k i n g h i s t o r y and h i s 
widow's t e s t i m o n y a f f i r m i n g h i s a l c o h o l - r e l a t e d a r r e s t . T h e r e f o r e , we must 
d e c i d e w h e t h e r c l a i m a n t ' s worsened abuse o f a l c o h o l was compensably r e l a t e d t o 
h i s compensable i n j u r y . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s abuse o f a l c o h o l c o i n c i d e d w i t h h i s 
a t t e m p t s t o c o n t r o l h i s c h r o n i c , i n j u r y - r e l a t e d p a i n . I n r e a c h i n g t h i s c o n c l u 
s i o n , he r e l i e d h e a v i l y upon c l a i m a n t ' s A p r i l 1989 l e t t e r . (Ex. 121A). The 
R e f e r e e f o u n d t h i s l e t t e r r e l i a b l e because i t was n o t p r e p a r e d f o r purposes o f 
t h i s l i t i g a t i o n . T h e r e f o r e , t h e Referee concluded, c l a i m a n t had no r e a s o n n o t 
t o be t r u t h f u l about h i s a l c o h o l use. We do n o t agree. The l e t t e r was w r i t t e n 
t o a law f i r m f o r purposes o f p u r s u i n g a m e d i c a l m a l p r a c t i c e s u i t a g a i n s t one o f 
h i s surgeons. T h e r e f o r e , c l a i m a n t had c o n s i d e r a b l e i n c e n t i v e f o r a t t r i b u t i n g 
a l l n e g a t i v e f a c t o r s , i n c l u d i n g h i s a l c o h o l abuse, t o h i s compensable i n j u r y and 
subsequent s u r g e r y . A c c o r d i n g l y , we do n o t a t t a c h t h e same p e r s u a s i v e v a l u e t o 
t h i s l e t t e r as d i d t h e Referee. 

O t h e r t h a n c l a i m a n t ' s a l l e g a t i o n s t h a t he used a l c o h o l f o r h i s p a i n , w h i c h 
we have d i s c o u n t e d , t h e r e i s i n s u f f i c i e n t p e r s u a s i v e e v i d e n c e t o c o n c l u d e t h a t 
t h e r e i s a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s abuse o f a l c o h o l and h i s com
pe n s a b l e i n j u r y . 

Moreover, t h e f a c t u a l e v i d e n c e and p e r s u a s i v e m e d i c a l t e s t i m o n y i n d i c a t e s 
t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n o t so i m p a i r e d as t o p r e c l u d e h i s 
a b i l i t y t o r e s i s t an i m p u l s e t o k i l l h i m s e l f . Drs. S c o t t and Glass o p i n e d t h a t 
c l a i m a n t ' s r e a s o n i n g a b i l i t y was n o t so i m p a i r e d and t h a t c l a i m a n t made a d e l i b 
e r a t e d e c i s i o n t o k i l l h i m s e l f . Claimant had a t t e m p t e d s u i c i d e b e f o r e , i n 1983 
by t h e use o f p i l l s and a l c o h o l . Claimant t o l d h i s r e h a b i l i t a t i o n c o u n s e l o r i n 
1983 t h a t he had t h o u g h t about a s u i c i d e p l a n and t h a t he would "commit s u i c i d e 
and l e t payments go t o h i s w i f e i f he d i d n ' t g e t what he wanted." F i n a l l y , as 
p a r t o f h i s s u i c i d e a c t , c l a i m a n t c a l l e d t h e p o l i c e s t a t i o n and t a l k e d t o O f f i 
c e r O s t r a n d e r f o r a p e r i o d o f t i m e , e x p r e s s i n g h i s i n t e n t i o n t o k i l l h i m s e l f . 
As Dr. S c o t t e x p l a i n e d , c l a i m a n t ' s c o n v e r s a t i o n w i t h O f f i c e r O s t r a n d e r i n d i c a t e s 
t h a t c l a i m a n t ' s d e c i s i o n t o commit s u i c i d e was w e l l t h o u g h t o u t . Dr. G l a s s ex
p l a i n e d t h a t c l a i m a n t ' s d i a l o g u e w i t h O f f i c e r O s t r a n d e r i n d i c a t e s t h a t c l a i m a n t 
had a l r e a d y d e b a t e d h i s s u i c i d e i n h i s own mind. Dr. S c o t t o p i n e d t h a t a l c o h o l 
does n o t p r e c l u d e a p e r s o n who i s i n t o x i c a t e d from f o r m i n g an i n t e n t t o commit a 
c e r t a i n a c t and t h a t t h e a l c o h o l p r o b a b l y b o l s t e r e d c l a i m a n t ' s p l a n t o commit 
s u i c i d e . I n t h i s r e g a r d , f o u r hours b e f o r e h i s d e a t h , c l a i m a n t ' s b l o o d a l c o h o l 
l e v e l was more t h a n 1-1/2 t i m e s above t h e l e g a l i n t o x i c a t i o n l e v e l . (Ex. 133B). 

A c c o r d i n g l y , because c l a i m a n t ' s s u i c i d e d i d n o t o c c u r as a r e s u l t o f h i s 
compensable i n j u r y , c l a i m a n t ' s widow i s p r e c l u d e d from r e c e i v i n g d e a t h b e n e f i t s . 
I n t h e a l t e r n a t i v e , c l a i m a n t ' s widow r a i s e d t h e i s s u e o f t h e e x t e n t o f 
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c l a i m a n t ' s d i s a b i l i t y a t t h e t i m e o f h i s s u i c i d e and we proceed w i t h t h a t 
a n a l y s i s . 

2675 

Permanent T o t a l D i s a b i l i t y 

C l a i m a n t ' s widow argues t h a t c l a i m a n t was pe r m a n e n t l y , t o t a l l y d i s a b l e d a t 
t h e t i m e o f h i s d e a t h . 

We have co n c l u d e d t h a t c l a i m a n t ' s widow has n o t s u s t a i n e d h e r burden t o 
show t h a t c l a i m a n t had a compensable p s y c h o l o g i c a l c o n d i t i o n . A d d i t i o n a l l y , t h e 
p r o g n o s i s f o r c l a i m a n t ' s p h y s i c a l c o n d i t i o n subsequent t o h i s A p r i l 1989 s u r g e r y 
was good. C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. C h a p l i n , F.R.C.S., r e p o r t e d on 
June 5, 1989 t h a t he had l a s t seen c l a i m a n t on May 23, 1989 and t h a t c l a i m a n t 
had been d o i n g v e r y w e l l , had v e r y l i t t l e p a i n and was f e e l i n g , b e t t e r . (Ex. 
12 6 ) . I n f a c t , on J u l y 28, 1989, Dr. C h a p l i n w r o t e t h a t he t h o u g h t c l a i m a n t was 
"ready t o e n t e r a work h a r d e n i n g program w i t h a vie w t o r e t u r n t o t h e work 
f o r c e . " (Ex. 1 2 7 ) . 

A c c o r d i n g l y , we conclude t h a t t h e r e i s no ev i d e n c e t o show t h a t c l a i m a n t 
was p e r m a n e n t l y t o t a l l y d i s a b l e d a t t h e t i m e o f h i s d e a t h . 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and .295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l u a 
t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
A d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y cannot be made b e f o r e c l a i m a n t 
has been d e t e r m i n e d t o be m e d i c a l l y s t a t i o n a r y , i . e . , t h a t no f u r t h e r m a t e r i a l 
improvement o f h i s compensable c o n d i t i o n would r e a s o n a b l y be ex p e c t e d f r o m medi
c a l t r e a t m e n t o r t h e passage o f t i m e . Since r e o p e n i n g o f c l a i m a n t ' s c l a i m f o r 
h i s A p r i l 1989 s u r g e r y , c l a i m a n t ' s c o n d i t i o n had n o t been d e t e r m i n e d t o be medi
c a l l y s t a t i o n a r y . A c c o r d i n g l y , we cannot d e t e r m i n e permanent d i s a b i l i t y based 
upon a m e d i c a l e x p e r t ' s s p e c u l a t i o n o f what c l a i m a n t ' s d i s a b i l i t i e s m i g h t have 
been had he l i v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 17, 1990 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l o f widow's b e n e f i t s i s r e i n s t a t e d and u p h e l d . The Ref e r e e ' s a t t o r n e y f e e 
award i s r e v e r s e d . 

December 1 1 , 1991 ; ; C i t e as 43 Van N a t t a 2675 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HAMANA MAHUIKA, Claimant 
WCB Case No. 90-17598 

ORDER ON REVIEW 
Carney, e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee G a l t o n ' s o r d e r 
w h i c h : (1) a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded 15 p e r c e n t (48 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back i n j u r y ; (2) assessed a p e n a l t y 
a g a i n s t t h e i n s u r e r under ORS 656.262(10) f o r i m p r o p e r l y t e r m i n a t i n g t e m p o r a r y 
t o t a l d i s a b i l i t y ; (3) awarded an a t t o r n e y f e e under ORS 65 6 . 3 8 2 ( 1 ) , f o r t h e same 
c o n d u c t ; and (4) awarded a $950 assessed f e e f o r p r e v a i l i n g a g a i n s t t h e i n 
s u r e r ' s c r o s s - r e q u e s t f o r h e a r i n g c o n c e r n i n g t h e D e t e r m i n a t i o n Order. On 



Hamana Mahuika, 43 Van N a t t a 2675 (1991) 2676 

r e v i e w , t h e i s s u e s a r e permanent d i s a b i l i t y , c l a i m s p r o c e s s i n g , p e n a l t i e s , and 
a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t a t t e n d e d t h e U n i v e r s i t y o f Hawai i as a b i o l o g y major u n t i l h i s 
j u n i o r y e a r . (Ex. 9-3). He i s capable o f work i n t h e medium work c a t e g o r y . 
(Ex. 4 8 - 5 ) . C l a i m a n t f o u n d work as a dump t r u c k d r i v e r i n November 1990. (Ex. 
48 - 3 ) . A t h e a r i n g , he was n o t w o r k i n g because he d i d n o t have enough s e n i o r i t y 
t o work t h r o u g h t h e w i n t e r months. ( T r . 2 3 ) . 

Dr. C h r i s t e n s e n , c h i r o p r a c t o r , saw c l a i m a n t on March 16, 1988 and f o u n d 24 
p e r c e n t i m p a i r m e n t . (Ex. 13-8). Dr. C h r i s t e n s e n reexamined c l a i m a n t on May 9, 
1990. Dr. C h r i s t e n s e n f o u n d c l a i m a n t had 21 p e r c e n t i m p a i r m e n t o f t h e whole 
p e r s o n . (Ex. 3 4 - 7 ) . 

Dr. H o w e l l , o s t e o p a t h , f i r s t saw c l a i m a n t on J u l y 26, 1987 and reexamined 
him on November. 13, 1990. (Exs. 9; 4 8 ) . Howell c o n c l u d e d t h a t c l a i m a n t ' s con
d i t i o n was unchanged o r m i n i m a l l y improved compared t o h i s c o n d i t i o n b e f o r e t h e 
Fe b r u a r y 1990 compensable i n j u r y . (Ex. 48 - 5 ) . Dr. Howel l a l s o o p i n e d t h a t 
c l a i m a n t ' s permanent impairment was due t o h i s i n j u r i e s b e f o r e t h e F e b r u a r y 27, 
1990 compensable i n j u r y . (Ex. 48 - 6 ) . Dr. Ho, o r t h o p e d i s t , c o u l d f i n d no perma
nent i m p a i r m e n t . (Ex. 5 0 ) . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has n o t s u f f e r e d a permanent l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f t h e F e b r u a r y 1990 compensable low back i n j u r y i n excess o f t h e 15 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y award he r e c e i v e d f o r h i s 1985 compensable i n 
j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Unscheduled Permanent D i s a b i l i t y 

The i n s u r e r argues t h a t c l a i m a n t has n o t shown any permanent i m p a i r m e n t 
due t o t h e F e b r u a r y 1990 i n j u r y and t h a t any permanent d i s a b i l i t y w h i c h c l a i m a n t 
has was p r e s e n t b e f o r e t h e February 1990 i n j u r y . We agree t h a t i f c l a i m a n t does 
s u f f e r f r o m d i s a b i l i t y due t o p r e e x i s t i n g i n j u r i e s , such d i s a b i l i t y s h o u l d be 
t a k e n i n t o c o n s i d e r a t i o n i n a r r i v i n g a t a permanent d i s a b i l i t y award f o r t h e 
c u r r e n t i n j u r y . See ORS 656.214(5); Mary A. Voq e l a a r , 43 Van N a t t a 1370 ( 1 9 9 1 ) . 

I n V o q e l a a r , we d e t e r m i n e d t h e e x t e n t o f t h e c l a i m a n t ' s u n s c h e d u l e d perma
nent d i s a b i l i t y by f i r s t d e t e r m i n i n g t h e e x t e n t o f d i s a b i l i t y under t h e " s t a n d 
a r d s . " Then, a d e t e r m i n a t i o n was made whether, and t o what e x t e n t , t h a t d e t e r 
m i n a t i o n i n c l u d e d unscheduled permanent d i s a b i l i t y w h i c h was n o t due t o t h e c u r 
r e n t i n j u r y because i t was a l r e a d y e x i s t i n g b e f o r e t h e c u r r e n t i n j u r y . We r e a 
soned t h a t , p u r s u a n t t o ORS 656.214(5), an i n j u r e d worker i s n o t e n t i t l e d t o be 
d o u b l y compensated f o r a permanent l o s s o f e a r n i n g c a p a c i t y w h i c h w o u l d have r e 
s u l t e d f r o m t h e i n j u r y i n q u e s t i o n , b u t which had a l r e a d y been produ c e d by an 
e a r l i e r a c c i d e n t and compensated by a p r i o r award. 

A c c o r d i n g l y , we f i r s t proceed t o r a t e c l a i m a n t ' s permanent d i s a b i l i t y 
under t h e " s t a n d a r d s . " 

The R e f e r e e a f f i r m e d t h e D e t e r m i n a t i o n Order whi c h awarded c l a i m a n t 15 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . We a p p l y t h e " s t a n d a r d s " i n e f f e c t on 
J u l y 1 1 , 1990, t h e d a t e o f t h e D e t e r m i n a t i o n Order. Former OAR 436-35-270 
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t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s u n s cheduled permanent d i s 
a b i l i t y . 

Age and E d u c a t i o n 
» 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 41 y e a r s i s 1. Former OAR 
436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 15 ye a r s o f f o r m a l e d u c a t i o n i s 0. 
Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For our purposes, 
permanent d i s a b i l i t y i s d e t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n which 
c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f hear
i n g , w h i c h has t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , was a bus 
d r i v e r (DOT # 913.463-010). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 2. 
Former OAR 436-35-300(4). 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. McDougal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r 
s u i t . C l a i m a n t was a f o u r - y e a r a p p r e n t i c e c a r p e n t e r and reach e d journeyman 
s t a t u s . C l a i m a n t has a l s o r e c e i v e d t r a i n i n g as a bus d r i v e r and as a dump t r u c k 
d r i v e r . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 0. Former OAR 436-35-
3 0 0 ( 5 ) . 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who has e i t h e r r e t u r n e d t o m o d i f i e d 
work o r r e c e i v e d a work o f f e r [see former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) ] i s d e t e r m i n e d 
f r o m a m a t r i x o f v a l u e s a t former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares 
t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i 
c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. T h i s i s t r u e even t h o u g h c l a i m a n t 
may have t h e p h y s i c a l c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by t h e modi
f i e d employment. P h y s i c a l c a p a c i t i e s a r e n o t d e f i n e d by t h e " s t a n d a r d s " gener
a l l y . We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) -
( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a l i g h t p h y s i c a l 
c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 2.5. Former OAR 
436 - 3 5 - 3 1 0 ( 3 ) . 

I m p a i r m e n t 

We f i n d Dr. Ho w e l l ' s r e p o r t t o be most p e r s u a s i v e . He examined c l a i m a n t 
i n 1987 a f t e r h i s f i r s t i n j u r y , and examined him a g a i n i n November 1990 a f t e r 
t h e second i n j u r y . He p r o v i d e s t h e most w e l l - r e a s o n e d and com p l e t e o p i n i o n . 
Somers v. SAIF, 77 Or App 259 (19 8 6 ) . Dr. Howell f i n d s t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i s unchanged t o m i n i m a l l y improved from h i s c o n d i t i o n i n 1987. Dr. 
H o w e l l s t a t e s t h a t c l a i m a n t now shows some minor improvement s i n c e 1987 i n t h a t 
h i s r i g h t t h o r a c o l u m b a r l a t e r a l f l e x i o n i s now normal whereas i n 1987 i t was 25 
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degrees. Dr. H o w e l l f o u n d t h a t c l a i m a n t had a normal t h o r a c o l u m b a r range o f 
m o t i o n w i t h t h e e x c e p t i o n o f 24 degrees l e f t t h o r a c o l u m b a r f l e x i o n . T h i s e q u a l s 
an i m p a i r m e n t v a l u e o f 1.2 under former OAR 436-35-360(8). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 2, t h e sum i s 3. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e p r o d u c t i s 7.5. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 1.2, t h e r e s u l t i s 8.7. 
Former OAR 436-35-280(7). That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r 
whole p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y 
under t h e " s t a n d a r d s " i s , t h e r e f o r e , 9 p e r c e n t . 

C o n s i d e r a t i o n o f P r i o r Award 

We now t u r n t o t h e q u e s t i o n o f whether a p o r t i o n o f c l a i m a n t ' s permanent 
l o s s o f e a r n i n g c a p a c i t y had a l r e a d y been produced by h i s e a r l i e r a c c i d e n t s and 
compensated by h i s p r i o r award o f 15 p e r c e n t unscheduled permanent d i s a b i l i t y . 

The R e f e r e e reasoned t h a t u n t i l t h e February 1990 compensable i n j u r y 
c l a i m a n t c o u l d p e r f o r m a l l h i s r e g u l a r d u t i e s . However, Dr. H o w e l l o p i n e d on 
J u l y 26, 1987 t h a t c l a i m a n t was n o t p h y s i c a l l y q u a l i f i e d t o s a f e l y resume h i s 
j o b a c t i v i t i e s as a bus d r i v e r . N e v e r t h e l e s s , c l a i m a n t resumed t h i s work and 
was i n j u r e d . We c o n c l u d e t h a t c l a i m a n t was a l r e a d y u n a b l e t o p e r f o r m h i s r e g u 
l a r d u t i e s when he was i n j u r e d i n February 1990. 

Dr.' H o w e l l examined c l a i m a n t i n 1987 a f t e r h i s f i r s t i n j u r y , and examined 
him a g a i n i n November 1990 a f t e r t h e second i n j u r y . Dr. H o w e l l f o u n d t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n i s unchanged t o m i n i m a l l y improved f r o m h i s c o n d i 
t i o n i n 1987. Dr. Ho w e l l concludes t h a t c l a i m a n t ' s c o n d i t i o n p r i o r t o F e b r u a r y 
27, 1990 i s t h e major and p r o b a b l y t h e s o l e cause o f h i s c u r r e n t i m p a i r m e n t . 

Dr. Ho, an o r t h o p e d i s t , examined c l a i m a n t on January 9, 1991. He fou n d no 
im p a i r m e n t o f f u n c t i o n w i t h r e g a r d t o l o s s o f range o f m o t i o n . 

Dr. C h r i s t e n s e n , a c o n s u l t i n g c h i r o p r a c t o r , examined c l a i m a n t on May 5, 
1990. Dr. C h r i s t e n s e n o p i n e d t h a t c l a i m a n t had 21 p e r c e n t i m p a i r m e n t o f t h e 
whole p e r s o n , i n c l u d i n g 9 p e r c e n t l o s s o f range o f m o t i o n i n t h e t h o r a c o l u m b a r 
s p i n e . Dr. C h r i s t e n s e n d i d n o t d i f f e r e n t i a t e between i m p a i r m e n t caused by t h e 
Fe b r u a r y 27, 1990 i n j u r y and t h e June 23, 1985 i n j u r y . 

Based on t h e s e m e d i c a l e v a l u a t i o n s , we a r e i n c l i n e d t o c o n c l u d e t h a t 
c l a i m a n t has n o t s u f f e r e d measurable impairment as a r e s u l t o f h i s F e b r u a r y 1990 
compensable i n j u r y . W i t h o u t measurable impairment, c l a i m a n t i s n o t e n t i t l e d t o 
an award under t h e s t a n d a r d s . See former OAR 436-35-270(2). I n any e v e n t , even 
i f c l a i m a n t has s u s t a i n e d permanent impairment as a r e s u l t o f t h e F e b r u a r y 1990 
compensable i n j u r y , such impairment i s so m i n i m a l t h a t when c l a i m a n t ' s p r i o r 
award o f 15 p e r c e n t unscheduled permanent d i s a b i l i t y i s c o n s i d e r e d c l a i m a n t ' s 
permanent d i s a b i l i t y does n o t exceed t h e 15 p e r c e n t v a l u e p r e v i o u s l y g r a n t e d t o 
him. 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e f o u n d t h a t t h e i n s u r e r ' s a c t i o n i n r e d u c i n g c l a i m a n t ' s tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s t o temporary p a r t i a l d i s a b i l i t y v i o l a t e d OAR 436-
60-030(5) and was un r e a s o n a b l e . The Referee assessed a 25 p e r c e n t p e n a l t y under 
ORS 65 6 . 2 6 2 ( 1 0 ) . We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g t h a t t h e 
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i n s u r e r ' s t e r m i n a t i o n o f temporary t o t a l d i s a b i l i t y i n v i o l a t i o n o f t h e a d m i n i s 
t r a t i v e r u l e was unr e a s o n a b l e . 

W h i l e we agree t h a t a p e n a l t y was w a r r a n t e d h e r e , we do n o t agree t h a t 
c l a i m a n t i s a l s o e n t i t l e d t o an a t t o r n e y f e e under ORS 656.382(1) f o r t h i s same 
u n r e a s o n a b l e c o n d u c t . Subsequent t o t h e d a t e o f t h e Referee's o r d e r , we h e l d 
t h a t t h e s i m u l t a n e o u s assessment o f an a t t o r n e y f e e under ORS 656.382(1) and a 
p e n a l t y under ORS 656.262(10) would c o n t r a v e n e t h e i n t e n t o f t h e l e g i s l a t u r e ex
pr e s s e d i n ORS 656 . 2 6 2 ( 1 0 ) ( a ) t h a t c l a i m a n t ' s a t t o r n e y r e c e i v e o n e - h a l f t h e 
p e n a l t y ; " i n l i e u o f an a t t o r n e y f e e . " N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 
( 1 9 9 1 ) . T h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o a s e p a r a t e a t t o r n e y 
f e e under ORS 656 . 3 8 2 ( 1 ) . I n s t e a d , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o o n e - h a l f 
o f t h e p e n a l t y assessed under ORS 656.262(10)(a) as g r a n t e d by t h e R e f e r e e . 

A t t o r n e y Fee f o r P r e v a i l i n g A g a i n s t a Cross-Request f o r H e a r i n g . 

Because c l a i m a n t d i d n o t p r e v a i l a g a i n s t t h e i n s u r e r ' s c r o s s - r e q u e s t f o r 
h e a r i n g he i s n o t e n t i t l e d t o an assessed a t t o r n e y f e e . I n a d d i t i o n , we n o t e 
t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e on Board r e v i e w f o r success
f u l l y d e f e n d i n g t h e p e n a l t y and a t t o r n e y f e e i s s u e s . Saxton v. SAIF, 80 Or App 
631 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 7, 1991 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . The D e t e r m i n a t i o n Order award o f 15 p e r c e n t (48 degrees) un
sc h e d u l e d permanent d i s a b i l i t y i s r e v e r s e d . The Referee's a t t o r n e y f e e awards 
o f $850 and $950 a r e r e v e r s e d . The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

December 1 1 , 1991 C i t e as 43 Van N a t t a 2679 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD C. MOON, Claimant 

WCB Case Nos. 90-14189 & 90-09730 
ORDER ON RECONSIDERATION 

Max Rae, Claimant A t t o r n e y 
Pamela S c h u l t z , Defense A t t o r n e y 

Davis & Bo s t w i c k , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our November 27, 1991 Order on 
Review. S p e c i f i c a l l y , c l a i m a n t contends he i s e n t i t l e d t o an assessed a t t o r n e y 
f e e o f r e v i e w f o r s e r v i c e s on r e v i e w . A f t e r c o n s i d e r i n g c l a i m a n t ' s m o t i o n and 
memorandum i n s u p p o r t , we i s s u e t h e f o l l o w i n g o r d e r . 

C o m p e n s a b i l i t y was l i t i g a t e d and de c i d e d a t h e a r i n g . The Ref e r e e ' s o r d e r 
r e s o l v e d c o m p e n s a b i l i t y and r e s p o n s i b i l i t y i s s u e s . T h e r e f o r e , c l a i m a n t ' s r i g h t 
t o c o mpensation remained a t r i s k by v i r t u e o f t h e Board's de novo r e v i e w a u t h o r 
i t y . See R i l e y E. L o t t , J r . , 4.3 Van N a t t a 209 (1 9 9 1 ) . Because L i b e r t y N o r t h 
w est r e q u e s t e d r e v i e w and c l a i m a n t ' s compensation was n o t reduced o r d i s a l l o w e d , 
c l a i m a n t i s e n t i t l e d t o an assessed f e e under ORS 656.382( 2 ) . Tanya L. Baker, 
42 Van N a t t a 2818 ( 1 9 9 0 ) . A l t h o u g h t h e c o m p e n s a b i l i t y i s s u e a r o s e f r o m Aetna's 
d e n i a l , s i n c e L i b e r t y Northwest sought Board r e v i e w , L i b e r t y N o r t h w e s t s h a l l be 
r e s p o n s i b l e f o r t h e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on 
Board r e v i e w . See Cigna I n s u r a n c e Companies v. Craw f o r d S Co., 104 Or App 329 
( 1 9 9 0 ) . 
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A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $150 t o be p a i d by L i b 
e r t y N o r t h w e s t . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

A c c o r d i n g l y , o u r p r i o r o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as s u p p l e 
mented h e r e i n , we adhere t o and r e p u b l i s h our p r i o r o r d e r i n i t s e n t i r e t y , 
e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T IS SO ORDERED. 

December 11 . 1991 C i t e as 43 Van N a t t a 2680 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVE G. OWEN, Claimant 

And, I n t h e M a t t e r o f t h e Complying S t a t u s o f 
CHARLES W. AND MINERVA A. BLAIN dba WESCO TRUCKING, Employer 

WCB Case No. 86-09303 
ORDER ON REMAND 

Kenneth D. Pe t e r s o n , Claimant A t t o r n e y 
Leeroy E h l e r s , A t t o r n e y 

DebraAnn Kronenberg ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Appeals . 
B l a i n v. Owen, 106 Or App 285 (1 9 9 1 ) . The c o u r t a f f i r m e d t h a t p o r t i o n o f our 
o r d e r i n Dave G. Owen, 41 Van N a t t a 2069 ( 1 9 8 9 ) , w h i c h h e l d t h a t c l a i m a n t was a 
s u b j e c t w o r k e r and t h a t B l a i n was a noncomplying employer. However, t h e c o u r t 
r e v e r s e d t h a t p o r t i o n o f our o r d e r i n which we conclud e d t h a t we c o u l d n o t con
s i d e r B l a i n ' s c o n t e n t i o n t h a t c l a i m a n t ' s i n j u r y d i d n o t a r i s e o u t o f and i n t h e 
c o u r s e o f h i s employment. Reasoning t h a t , as an employer, B l a i n c o u l d r e q u e s t a 
h e a r i n g on c o m p e n s a b i l i t y " a t any t i m e " p u r s u a n t t o ORS 65 6 . 2 8 3 ( 1 ) , t h e c o u r t 
remanded f o r c o n s i d e r a t i o n o f t h e c o m p e n s a b i l i t y i s s u e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as s e t f o r t h i n t h e " F i n d i n g s o f 
Fact and C o n c l u s i o n s " s e c t i o n o f t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n and m o d i f i c a t i o n . 

C l a i m a n t d r o v e one o f B l a i n ' s p o t a t o - h a u l i n g t r u c k s . C l a i m a n t ' s work 
s c h e d u l e v a r i e d , depending on t h e amount o f p o t a t o e s a v a i l a b l e f o r t r a n s p o r t . 
The o n l y day o f t h e week t h a t c l a i m a n t d i d n o t work f o r B l a i n d r i v i n g t r u c k was 
Sunday. 

I n a d d i t i o n t o d r i v i n g , c l a i m a n t was r e s p o n s i b l e f o r a d d i n g o i l and w a t e r 
t o t h e e n g i n e o f t h e t r u c k . The t r u c k ' s o t h e r m e chanical needs were h a n d l e d by 
S h i r l e y . On one o c c a s i o n , c l a i m a n t was p a i d $5 per hour by B l a i n t o p e r f o r m 
some w e l d i n g on a t r a i l e r owned by B l a i n . 

On Sunday, September 8, 1985, t h e t r u c k was parke d i n f r o n t o f S h i r l e y ' s 
garage i n p r e p a r a t i o n f o r S h i r l e y t o r e p a i r t h e h y d r a u l i c l i f t c y l i n d e r . A t t h e 
t i m e he was i n j u r e d , c l a i m a n t had l i f t e d t h e t r u c k ' s cab and was a t t e m p t i n g t o 
r e p a i r t h e h y d r a u l i c l i f t c y l i n d e r . N e i t h e r B l a i n nor S h i r l e y were aware o f 
c l a i m a n t ' s p resence a t t h e garage u n t i l a f r i e n d o f c l a i m a n t t o l d them t h a t 
c l a i m a n t was t r a p p e d under t h e cab o f t h e t r u c k . 
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CONCLUSIONS OF LAW AND OPINION 
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I n o r d e r t o be compensable, c l a i m a n t ' s i n j u r y must a r i s e "out o f and i n 
th e c o u r s e o f employment." ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . The s t a t u t e i s s a t i s f i e d i f t h e 
i n j u r y i s s u f f i c i e n t l y w o r k - r e l a t e d t h a t i t s h o u l d be compensable. Rogers v. 
SAIF, 289 Or 633, 642 (19 8 5 ) . 

There a r e seven f a c t o r s f o r d e t e r m i n i n g whether an i n j u r y i s s u f f i c i e n t l y 
w o r k - r e l a t e d , i n c l u d i n g : (1) whether t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e 
employer; (2) whether t h e a c t i v i t y was co n t e m p l a t e d by t h e employer and employee 
a t t h e t i m e o f h i r i n g o r l a t e r ; (3) whether t h e a c t i v i t y was an o r d i n a r y r i s k 
o f , and i n c i d e n t a l t o , t h e employment; (4) whether t h e employee was p a i d f o r t h e 
a c t i v i t y ; (5) whether t h e a c t i v i t y was on t h e employer's p r e m i s e s ; (6) whether 
t h e a c t i v i t y was d i r e c t e d by o r acquiesced i n by t h e employer; (7) whether t h e 
employee was on a p e r s o n a l m i s s i o n o f h i s o r her own. M e l l i s v. McEwen, Hanna, 
G r i s w o l d , 74 Or App 571, 574, r e v den 300 Or 249 (1 9 8 5 ) . A c l a i m a n t need n o t 
s a t i s f y e v e r y c r i t e r i a ; no s i n g l e f a c t o r i s d i s p o s i t i v e . P r e s t o n v. SAIF, 88 Or 
App 327, 331 ( 1 9 8 7 ) . Each c l a i m i s dec i d e d on a case-by-case b a s i s . Hauqen v. 
SAIF, 37 Or App 601, 604 (19 7 8 ) . 

I n a d d i t i o n t o t h e above g u i d e l i n e s , we a l s o n o t e t h a t , as a g e n e r a l r u l e , 
an employee who p e r f o r m s an a c t o u t s i d e o f h i s r e g u l a r d u t i e s w h i c h i s under
t a k e n i n good f a i t h t o advance t h e employer's i n t e r e s t s i s w i t h i n t h e course o f 
employment. 1A La r s o n , Workmen's Compensation Law 27.00 ( 1 9 7 9 ) . Not e v e r y 
a c t , however, w h i c h b e n e f i t s t h e employer i s i n t h e c o u r s e o f employment and 
t h e r e f o r e compensable; f o r i n s t a n c e , a l t h o u g h a d v a n c i n g t h e employer's i n t e r 
e s t s , t h e a c t may be o u t s i d e t h e r e a s o n a b l e bounds o f employment o r e x p r e s s l y 
p r o h i b i t e d by t h e employer. I d . a t 27.13-27.14. 

T u r n i n g t o t h e f a c t s o f t h i s case, we f i r s t c o n c l u d e t h a t , because he was 
a t t e m p t i n g t o r e p a i r t h e h y d r a u l i c l i f t c y l i n d e r on B l a i n ' s t r u c k , c l a i m a n t ' s 
a c t i v i t y a t t h e t i m e he was i n j u r e d was f o r t h e b e n e f i t o f t h e employer. As we 
p r e v i o u s l y s t a t e d , t h a t i s an i m p o r t a n t c o n s i d e r a t i o n i n d e t e r m i n i n g whether t h e 
i n j u r y i s r e l a t e d t o c l a i m a n t ' s work. The a c t i v i t y , however, was n o t contem
p l a t e d by B l a i n o r c l a i m a n t a t t h e t i m e o f h i r i n g s i n c e c l a i m a n t ' s r e s p o n s i b i l i 
t i e s r e g a r d i n g engine maintenance were l i m i t e d t o a d d i n g o i l and w a t e r . C l a i m 
a n t , t h e r e f o r e , went beyond h i s r e g u l a r d u t i e s when he began w o r k i n g on t h e 
t r u c k a t S h i r l e y ' s garage. 

Moreover, we conclu d e t h a t c l a i m a n t went beyond t h e r e a s o n a b l e bounds o f 
h i s employment when he u n d e r t o o k t h e r e p a i r o f t h e h y d r a u l i c l i f t c y l i n d e r . 
B l a i n d i d n o t d i r e c t c l a i m a n t t o r e p a i r , o r even examine, t h e t r u c k . On t h e 
c o n t r a r y , B l a i n had h i r e d a n o t h e r person, S h i r l e y , t o r e p a i r t h e t r u c k . B l a i n 
was n o t even aware t h a t c l a i m a n t had r a i s e d t h e cab o r was on S h i r l e y ' s p r e 
m i ses. C l a i m a n t was n o t p a i d f o r r e p a i r i n g t h e t r u c k . F i n a l l y , t h e a c t 
o c c u r r e d on a Sunday, a day when c l a i m a n t was n o t schedul e d t o work. 

A c c o r d i n g l y , we conclu d e t h a t c l a i m a n t ' s i n j u r y d i d n o t a r i s e " o u t o f and 
i n t h e c o u r s e o f employment" as r e q u i r e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . C o n s e q u e n t l y , we 
h o l d t h a t c l a i m a n t ' s i n j u r y c l a i m i s n o t compensable. 

On r e c o n s i d e r a t i o n , we r e v e r s e t h e Referee's March 29, 1988 o r d e r approv
i n g SAIF's acceptance o f c l a i m a n t ' s i n j u r y c l a i m . I n a d d i t i o n , we r e v e r s e t h e 
Re f e r e e ' s a t t o r n e y f e e award. 

IT IS SO ORDERED. 



2682 C i t e as 43 Van N a t t a 2682 (1991) December 1 1 , 1991 

I n t h e M a t t e r o f t h e Compensation o f 
VICKIE L. PASTORINO, Claimant 

WCB Case No. 90-16645 
ORDER ON REVIEW 

Ri c k W. R o l l , Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Crumme's o r d e r w h i c h : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f her c l a i m o f i n j u r y t o her neck, back and arms; and (2) de
c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d l y u n r e a s o n a b l e 
d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " except f i n d i n g s (1) and ( 6 ) , and 
supplement t h e adopted f i n d i n g s as f o l l o w s . The employer h i r e d c l a i m a n t i n t h e 
f i r s t p a r t o f May 1990. She t o l d t h e employer t h a t she c o u l d n o t p e r f o r m heavy 
l i f t i n g because she had back problems. Claimant had a h i s t o r y o f neck, arm and 
back problems s i n c e 1984, when she was thro w n from a p o r c h and l a n d e d on her 
head and back. 

On May 3 1 , 1990, c l a i m a n t sought c h i r o p r a c t i c t r e a t m e n t f r o m Dr. Jackson 
f o r r e p o r t e d low back p a i n and b i l a t e r a l arm numbness. 

FINDINGS OF ULTIMATE FACT 

We adopt t h e Referee's " F i n d i n g o f U l t i m a t e F a c t " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . C l a i m a n t d i d n o t have any i n c i d e n t a t work on May 29, 1990 w h i c h 
was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l i t y o r need f o r t r e a t 
ment . 

CONCLUSIONS OF LAW 

The R e f e r e e f o u n d t h a t c l a i m a n t became d i s a b l e d and needed t r e a t m e n t com
mencing on May 29, 1990 due t o a c o m b i n a t i o n o f an i n j u r y a t work on t h e s a i d 
d a t e and c l a i m a n t ' s p r e e x i s t i n g neck, back and arm c o n d i t i o n s . F i n d i n g t h e 
case gover n e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , t h e Referee c o n c l u d e d t h a t c l a i m a n t was 
n o t e n t i t l e d t o d i s a b i l i t y compensation o r t r e a t m e n t because her p r e e x i s t i n g 
c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f any d i s a b i l i t y o r need f o r 
t r e a t m e n t . We agree t h a t t h e case i s governed by ORS 656. 005 (7 ) (a) and t h a t 
c l a i m a n t f a i l e d t o c a r r y her burden o f p r o o f . 

I n Bahman M. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) , t h e Board h e l d t h a t a 
d e t e r m i n a t i o n o f c o m p e n s a b i l i t y under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s a t w o - p a r t t e s t , 
i f t h e r e i s a p r e e x i s t i n g c o n d i t i o n . F i r s t , i t must be d e t e r m i n e d whether t h e r e 
was a "compensable i n j u r y " under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , i . e . , an a c c i d e n t a l i n j u r y 
a r i s i n g o u t o f and i n t h e course o f employment. Thus, c l a i m a n t must f i r s t p r o v e 
by a prep o n d e r a n c e o f t h e e v i d e n c e t h a t an i n c i d e n t a t work on May 29, 1990 was 
a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . 

The a l l e g e d i n c i d e n t o f May 29, 1990 was unw i t n e s s e d . C l a i m a n t t e s t i f i e d 
t h a t w h i l e y a n k i n g h a r d on some screens t h a t were s l i g h t l y above her head, her 
head snapped back, she heard a " c r a c k , " and i m m e d i a t e l y e x p e r i e n c e d a numbing 
f e e l i n g w h i c h moved upward t h r o u g h t h e back o f her head, t h r o u g h h er neck and 
down h e r s h o u l d e r s . A l s o , severe p a i n t h a t had a numbing e f f e c t s h o t t h r o u g h 
her arms and neck. 
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We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o c a r r y her burden o f p r o v i n g t h a t 
t h e i n c i d e n t she d e s c r i b e d , i n f a c t o c c u r r e d . C l a i m a n t was examined on s e v e r a l 
o c c a s i o n s by s e v e r a l d o c t o r s d u r i n g t h e two months a f t e r t h e a l l e g e d i n c i d e n t . 
Her t r e a t i n g p h y s i c i a n , Dr. Brus, i n i t i a l l y diagnosed c a r p a l t u n n e l syndrome and 
" p o s t - o l d i n j u r y i n t h e mid-upper back area," based on t h e f o l l o w i n g h i s t o r y : 

"Here t o d a y c o m p l a i n i n g o f an a c h i n g and t i n g l i n g f e e l i n g i n 
her r i g h t f o r e a r m and f i n g e r s . She n o t i c e s she has d i f f i c u l t y h o l d 
i n g on t o t h i n g s [because o f ] her f i n g e r s and hand. She i s awakened 
i n t h e m i d d l e o f t h e n i g h t [because o f ] t h e p a i n and has d i f f i c u l t y 
d r i v i n g [because o f ] t h a t hand. She works as a cook i n one o f t h e 
l o c a l r e s t a u r a n t s and has t o c a r r y around a l o t o f heavy p o t s and 
pans. She a l s o i n d i c a t e s t h a t about 6 ye a r s ago she i n j u r e d t h e 
mid-upper back area and has had some p a i n i n t h a t a r e a , s h o o t i n g up 
i n t o t h e neck on t h e l e f t s i d e o f t h e f a c e , g i v i n g h er some numb, 
t i n g l i n g s e n s a t i o n s . She has v i s i t e d a c h i r o p r a c t o r and had x - r a y s 
done and was t o l d she has some c u r v a t u r e o f t h e s p i n e . " (Ex. 4 ) . 

C l a i m a n t d i d n o t r e p o r t t o any p h y s i c i a n t h a t h er problems r e s u l t e d f r o m a 
s p e c i f i c i n c i d e n t a t work u n t i l J u l y 26, 1990, when she saw Dr. Aberdeen. T h i s 
was a l m o s t two months a f t e r her f i r s t d o c t o r v i s i t f o l l o w i n g t h e a l l e g e d i n c i 
d e n t . (Ex. 1 0 - 2 ) . A f t e r e x a m i n a t i o n s , i n c l u d i n g x - r a y s and an MRI scan, Dr. 
Brus u l t i m a t e l y w i t h d r e w h i s d i a g n o s i s o f c a r p a l t u n n e l syndrome, and o p i n e d 
t h a t c l a i m a n t had no p h y s i c a l problems, except t h a t w h i c h i s due t o a l a c k o f 
any r e g u l a r e x e r c i s e . (Ex. 1 3 ) . Dr. Aberdeen u l t i m a t e l y o p i n e d t h a t i f c l a i m 
a n t had any problems, t h e y a r e r e c u r r i n g and a t t r i b u t a b l e t o p r e e x i s t i n g c o n d i 
t i o n s . (Ex. 10-2, Ex. 1 5 ) . 

Dr. Jackson, c l a i m a n t ' s c h i r o p r a c t o r , i s t h e o n l y d o c t o r who a t t r i b u t e s 
c l a i m a n t ' s c o m p l a i n t s t o an i n j u r y o c c u r r i n g on May 29, 1990. We agree w i t h t h e 
Re f e r e e t h a t t h e o p i n i o n s o f Dr. Brus and Dr. Jackson a r e more comprehensive and 
p e r s u a s i v e . We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o p r o v e by a preponderance o f 
t h e e v i d e n c e t h a t she s u f f e r e d a compensable i n j u r y on May 29, 1990. A t most, 
t h e e v i d e n c e suggests t h a t c l a i m a n t ' s normal work a c t i v i t i e s made h e r p r e e x i s t 
i n g c o n d i t i o n symptomatic. See T a y l o r v. Multnomah Co. School D i s t r i c t No. 1. 
109 Or App 499 ( 1 9 9 1 ) . 

Assuming, arguendo, t h a t a s p e c i f i c i n c i d e n t d i d oc c u r on May 29, 1990, 
and c l a i m a n t p r o v e d a "compensable i n j u r y , ". w i t h i n t h e meaning o f ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) , we a f f i r m and adopt t h e r e a s o n i n g and c o n c l u s i o n o f t h e Referee 
t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h a t her compensable i n j u r y i s and remains t h e 
m a j o r c o n t r i b u t i n g cause o f any d i s a b i l i t y and need f o r t r e a t m e n t commencing May 
29, 1990. 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e Referee's o r d e r as i t p e r t a i n s t o p e n a l t i e s and a t t o r n e y 
f e e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 11, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
' MICHAEL L. PINDER, Claimant 

Own M o t i o n No. 91-0440M 
OWN MOTION ORDER REFERRING FOR FACTFINDING HEARING 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n v o l u n t a r i l y reopened c l a i m a n t ' s 1985 c l a i m f o r t h e 
payment o f t e m p o r a r y d i s a b i l i t y compensation p u r s u a n t t o ORS 656.278(4) when 
c l a i m a n t was h o s p i t a l i z e d f o r l e f t s h o u l d e r s u r g e r y on May 3, 1991. C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s e x p i r e d March 7, 1991. SAIF r e q u e s t s t h a t we a u t h o r i z e r e i m 
bursement f r o m t h e Reopened Claims Reserve. 

The Reopened Claims Reserve was e s t a b l i s h e d t o r e i m b u r s e a d d i t i o n a l 
amounts o f compensation p a i d t o i n j u r e d workers t h a t r e s u l t f r o m any award made 
by t h e Board p u r s u a n t t o i t s own mo t i o n a u t h o r i t y a f t e r January 1, 1988. ORS 
656.625. I f a c a r r i e r v o l u n t a r i l y reopens a c l a i m f o r t h e payment o f t e m p o r a r y 
d i s a b i l i t y compensation o r m e d i c a l b e n e f i t s , we may a u t h o r i z e reimbursement f r o m 
t h e Reopened Claims Reserve f o r t h o s e b e n e f i t s w h i c h were p r o p e r l y p a i d p u r s u a n t 
t o ORS 656.278. To d e t e r m i n e whether b e n e f i t s were p r o p e r l y p a i d , we r e v i e w t h e 
e v i d e n c e i n t h e r e c o r d t o d e t e r m i n e whether c l a i m a n t q u a l i f i e d f o r c l a i m reopen
i n g under o u r own m o t i o n j u r i s d i c t i o n . 

I n e a r l y 1990, c l a i m a n t commenced t r e a t m e n t f o r h i s compensable c o n d i t i o n 
t h a t e v e n t u a l l y c u l m i n a t e d i n t h e May 3, 1991 s u r g i c a l p r o c e d u r e . SAIF contends 
t h a t t h e r e was no o b j e c t i v e w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n p r i o r t o t h e e x p i 
r a t i o n o f h i s a g g r a v a t i o n r i g h t s , because he had e x p e r i e n c e d p a i n and l i m i t a t i o n 
o f h i s range o f m o t i o n f o r many y e a r s . Claimant contends t h a t h i s c o n d i t i o n 
worsened b e f o r e h i s a g g r a v a t i o n r i g h t s e x p i r e d . However, we a r e u n a b l e t o e s t a 
b l i s h t h e d a t e o f w o r s e n i n g f r o m t h e r e c o r d . Absent such e v i d e n c e , we d e c l i n e 
t o a u t h o r i z e reimbursement from t h e Reopened Claims Reserve. 

Inasmuch as we a r e u nable t o e s t a b l i s h our j u r i s d i c t i o n f r o m t h e r e c o r d , 
we c o n c l u d e t h a t t h i s i s an a p p r o p r i a t e m a t t e r f o r r e f e r r a l t o t h e H e a r i n g s 
D i v i s i o n f o r an e v i d e n t i a r y h e a r i n g . A c c o r d i n g l y , we r e f e r t h i s m a t t e r t o t h e 
H e a r i n g s D i v i s i o n f o r an e v i d e n t i a r y h e a r i n g . The Referee s h a l l t a k e e v i d e n c e 
and make f i n d i n g s o f f a c t r e g a r d i n g whether c l a i m a n t d i d i n f a c t p e r f e c t an 
a g g r a v a t i o n c l a i m p r i o r t o t h e e x p i r a t i o n o f h i s a g g r a v a t i o n r i g h t s . The Ref
e r e e s h a l l t h e n make a recommendation r e g a r d i n g whether c l a i m a n t i s e n t i t l e d t o 
r e o p e n i n g under o u r own m o t i o n j u r i s d i c t i o n . The Referee s h a l l f o r w a r d t h e r e c 
ommendation t o us. T h e r e a f t e r , we s h a l l i s s u e an o r d e r i n t h i s own m o t i o n 
m a t t e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CARLOS C. SANTIBANEZ, Claimant 

WCB Case No. 10175 
ORDER ON REVIEW 

Whitehead & Kloste r m a n , Claimant A t t o r n e y s 
T e r r a l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and Tenenbaum. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
Q u i l l i n a n ' s o r d e r w h i c h : (1) awarded i n t e r i m compensation between September 6, 
1989 and November 9, 1989; and (2) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e s 
f o r f a i l u r e t o pay i n t e r i m compensation. Claimant c r o s s - r e q u e s t s r e v i e w o f 
t h o s e p o r t i o n s o f t h e o r d e r which: (1) u p h e l d t h e employer's d e n i a l o f an 
a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; and (2) f a i l e d t o award i n t e r i m com
p e n s a t i o n between August 30, 1989 and September 5, 1989. On r e v i e w , t h e i s s u e s 
a r e a g g r a v a t i o n , i n t e r i m compensation and p e n a l t i e s and a t t o r n e y f e e s . We r e 
v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 
A g g r a v a t i o n 

We adopt t h e Referee's d i s c u s s i o n o f t h i s w i t h t h e f o l l o w i n g supplementa
t i o n . 

S h o r t l y b e f o r e h i s l a s t award o f compensation, Dr. H o l z a p f e l s t a t e d t h a t 
c l a i m a n t was " p r e d i s p o s e d * * * t o e x a c e r b a t i o n s and w o r s e n i n g s o f h i s c o n d i t i o n 
n o t o r d i n a r i l y a f f e c t i n g a normal person." (Ex. 7 6 ) . S i m i l a r l y , Dr. B u t l e r r e 
p o r t e d t h a t "as a r e s u l t o f t h i s i n i t i a l i n j u r y , [ c l a i m a n t ] w i l l be s u b j e c t t o 
r e c u r r e n t problems i n t h e area o f t h e i n j u r y , and t h e s e v e r i t y o f t h i s c o n d i t i o n 
i s dependent upon h i s work and e n v i r o n m e n t a l a c t i v i t i e s * * *." (Ex. 7 9 ) . I n 
l i g h t o f t h i s e v i d e n c e , and i n t h e absence o f e v i d e n c e t o t h e c o n t r a r y , we 
assume t h a t f u t u r e f l a r e - u p s were a n t i c i p a t e d i n a r r i v i n g a t c l a i m a n t ' s p r i o r 
permanent d i s a b i l i t y award. See Lucas v. C l a r k , 106 Or App 687 ( 1 9 9 1 ) . Fur
t h e r m o r e , we agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t 
t h e symptomatic w o r s e n i n g w h i c h o c c u r r e d i n August 1989 exceeded a n t i c i p a t e d 
f u t u r e e x a c e r b a t i o n s . 

I n t e r i m Compensation 

We adopt t h e Referee's d i s c u s s i o n o f t h i s i s s u e w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

The employer contends t h a t c l a i m a n t was n o t a c t i v e i n t h e l a b o r market a t 
t h e t i m e o f t h e symptomatic f l a r e - u p ; t h e r e f o r e , t h e employer a s s e r t s , c l a i m a n t 
was n o t a "worker" f o r purposes o f e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . 
See C u t r i g h t v. Weyerhaeuser Co.,.299 Or 290 (1 9 8 5 ) . 

The R e f e r e e fo u n d t h a t , a t t h e t i m e o f h i s symptomatic e x a c e r b a t i o n , 
c l a i m a n t was s e l f - e m p l o y e d as a p r o f e s s i o n a l p o o l p l a y e r . I n r e a c h i n g t h i s con
c l u s i o n , t h e Referee i m p l i e d l y r e l i e d upon c l a i m a n t ' s t e s t i m o n y , as w e l l as med
i c a l r e p o r t s a p p a r e n t l y based on c l a i m a n t ' s s t a t e m e n t s t o t h a t e f f e c t . ( T r . 6-
7; Ex. 8 3 ) . I n o r d e r t o reach a c o n t r a r y c o n c l u s i o n , i t would be necessary f o r 
us t o r e j e c t c l a i m a n t ' s t e s t i m o n y as l a c k i n g c r e d i b i l i t y . We f i n d no grounds 
f o r d o i n g so. A c c o r d i n g l y , we agree w i t h t h e Referee's c o n c l u s i o n t h a t , a t t h e 
t i m e o f h i s symptomatic e x a c e r b a t i o n , c l a i m a n t was a c t i v e i n t h e l a b o r market as 
a s e l f - e m p l o y e d p r o f e s s i o n a l p o o l p l a y e r . 
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The employer f u r t h e r contends t h a t c l a i m a n t l o s t no wages as a r e s u l t o f 
h i s s ymptomatic e x a c e r b a t i o n and, t h e r e f o r e , he i s n o t e n t i t l e d t o i n t e r i m com
p e n s a t i o n b e n e f i t s . I n s u p p o r t o f t h i s c o n t e n t i o n , t h e employer n o t e s t h a t , de
s p i t e s e r v i c e on c l a i m a n t o f a subpoena duces tecum, a t h e a r i n g c l a i m a n t f a i l e d 
t o p roduce a copy o f h i s 1988 and 1989 t a x r e t u r n s . The employer reasons t h a t 
c l a i m a n t must n o t have had e a r n i n g s d u r i n g t h a t t i m e . We do h o t a gree. C l a i m 
a n t e x p l a i n e d t h a t he d i d n o t f i l e t a x r e t u r n s f o r t h o s e y e a r s . W i t h o u t condon
i n g such c o n d u c t , c l a i m a n t ' s f a i l u r e t o f i l e t a x r e t u r n s does n o t compel t h e 
c o n c l u s i o n t h a t c l a i m a n t earned no money d u r i n g t h o s e y e a r s . I n a d d i t i o n , t h e 
f a c t t h a t c l a i m a n t has n o t proven a p a r t i c u l a r l o s s o f wages does n o t n e g a t e 
e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . See I n t e r n a t i o n a l Paper Co. v. 
Hubbard, 109 Or App 452 ( 1 9 9 1 ) . 

The R e f e r e e f o u n d t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m c o mpensation com
mencing September 6, 1989. C l a i m a n t contends t h a t h i s e n t i t l e m e n t t o i n t e r i m , 
c ompensation commenced as o f August 30, 1989, t h e d a t e on w h i c h Dr. Brennan ex
amined c l a i m a n t and d e c l a r e d him t o be u nable t o work. However, i n t e r i m compen
s a t i o n r u n s o n l y f r o m t h e d a t e o f t h e c a r r i e r ' s n o t i c e o f d i s a b i l i t y , n o t t h e 
d a t e o f d i s a b i l i t y . Kosanke v. SAIF, 41 Or App 17 ( 1 9 7 9 ) . A c c o r d i n g l y , t h e 
R e f e r e e d i d n o t e r r by f a i l i n g t o award i n t e r i m compensation commencing August 
30, 1989. 

P e n a l t i e s / A t t o r n e y Fees 

The R e f e r e e assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e employer's 
f a i l u r e t o t i m e l y pay i n t e r i m compensation. We agree t h a t t h e e m p loyer's con
d u c t was u n r e a s o n a b l e and s u p p o r t s t h e assessment o f a p e n a l t y . However, we 
f u r t h e r agree w i t h t h e employer t h a t t h e Referee's award o f a s e p a r a t e a t t o r n e y 
f e e was i n a p p r o p r i a t e . 

When t h e f a c t u a l b a s i s i n s u p p o r t o f t h e p e n a l t y under ORS 656.262 ( 1 0 ) ( a ) 
i s i d e n t i c a l t o t h e f a c t u a l b a s i s f o r which an a t t o r n e y f e e under ORS 656.382(1) 
m i g h t be awarded, t h e s i m u l t a n e o u s assessment o f an a t t o r n e y f e e and a p e n a l t y 
w o u l d c o n t r a v e n e t h e l e g i s l a t i v e i n t e n t expressed i n ORS 656.262(10) t h a t 
c l a i m a n t ' s a t t o r n e y r e c e i v e o n e - h a l f t h e p e n a l t y " i n l i e u o f an a t t o r n e y f e e . " 
N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 (1991). That i s t h e case h e r e . Under such 
c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o an a t t o r n e y f e e under ORS 
656.382(1) i n a d d i t i o n t o t h e p e n a l t y awarded. Rather, c l a i m a n t ' s c o u n s e l i s 
e n t i t l e d t o o n e - h a l f t h e p e n a l t y i n l i e u o f an a t t o r n e y f e e . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
s e l f - i n s u r e d employer's r e q u e s t f o r r e v i e w . ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n 
i n g t h e i n t e r i m compensation i s s u e i s $500, t o be p a i d by t h e employer. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 20, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t awarded a p e n a l t y - r e l a t e d 
a t t o r n e y f e e o f $250 i s r e v e r s e d . C l a i m a n t ' s c o u n s e l i s awarded o n e - h a l f o f t h e 
25 p e r c e n t , p e n a l t y awarded t o c l a i m a n t . The remainder o f t h e o r d e r i s a f f i r m e d . 
For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f 
$500, t o be p a i d by t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND J . SEEBACH, Claimant 

WCB Case No. 90-18793 
ORDER ON REVIEW 

M e r r i l l Schneider, C l a i m a n t A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by t h e Board en banc. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t : (1) d i 
r e c t e d t h e i n s u r e r t o pay temporary d i s a b i l i t y p u r s u a n t t o an e a r l i e r r e f e r e e ' s 
o r d e r ; and (2) assessed p e n a l t i e s and a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d l y 
u n r e a s o n a b l e f a i l u r e t o pay t h e a f o r e m e n t i o n e d b e n e f i t s p e n d i n g Board r e v i e w o f 
t h e e a r l i e r r e f e r e e ' s o r d e r . On r e v i e w , t h e i n s u r e r contends t h a t , because i t 
r e q u e s t e d Board r e v i e w o f t h e e a r l i e r r e f e r e e ' s o r d e r a f t e r amended ORS 656.313 
became e f f e c t i v e , i t was n o t r e q u i r e d t o pay a p o r t i o n o f t h e a f o r e m e n t i o n e d 
t e m p o r a r y d i s a b i l i t y b e n e f i t s pending r e v i e w . We a f f i r m i n p a r t , m o d i f y i n 
p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

On March 15, 1990, t h e i n s u r e r d e n i e d c l a i m a n t ' s back i n j u r y c l a i m . On 
March 2 1 , 1990, t h e Board r e c e i v e d c l a i m a n t ' s h e a r i n g r e q u e s t , w h i c h r a i s e d t h e 
i s s u e s o f c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 

A h e a r i n g c o n c e r n i n g t h e i s s u e s o f c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y 
f e e s was convened and c o n t i n u e d on June 25, 1990. The h e a r i n g reconvened on 
August 7, 1990. On August 28, 1990, a r e f e r e e i s s u e d an o r d e r f i n d i n g t h e c l a i m 
compensable and s e t t i n g a s i d e t h e i n s u r e r ' s d e n i a l . The o r d e r d i r e c t e d t h e i n 
s u r e r t o commence t h e payment o f temporary d i s a b i l i t y b e n e f i t s e f f e c t i v e r e t r o 
a c t i v e t o March 1, 1990 and t o c o n t i n u e t h e payment o f such b e n e f i t s u n t i l t h e 
c l a i m q u a l i f i e d f o r c l o s u r e . 

On August 3 1 , 1990, t h e i n s u r e r f i l e d a r e q u e s t f o r Board r e v i e w o f t h e 
r e f e r e e ' s o r d e r . The i n s u r e r began p a y i n g c l a i m a n t t e m p o r a r y d i s a b i l i t y bene
f i t s e f f e c t i v e September 18, 1990. The i n s u r e r d i d n o t pay t e m p o r a r y d i s a b i l i t y 
b e n e f i t s t o c l a i m a n t f r o m March 1, 1990 t h r o u g h August 28, 1990, t h e d a t e o f t h e 
e a r l i e r r e f e r e e ' s o r d e r . I n a d d i t i o n , t h e i n s u r e r d i d n o t pay t e m p o r a r y d i s 
a b i l i t y b e n e f i t s f r o m August 28, 1990 t h r o u g h September 17, 1990. 

On September 28, 1990, c l a i m a n t r e q u e s t e d a h e a r i n g , s e e k i n g t e m p o r a r y 
d i s a b i l i t y , p e n a l t i e s , and a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d l y unreason
a b l e f a i l u r e t o comply w i t h t h e e a r l i e r r e f e r e e ' s o r d e r . A t h e a r i n g , t h e i n 
s u r e r s t i p u l a t e d t h a t i t s h o u l d have begun p a y i n g t e m p o r a r y d i s a b i l i t y f r o m 
August 28, 1990. However, c o n t e n d i n g t h a t t h e amendments t o ORS 656.313 were 
a p p l i c a b l e , t h e i n s u r e r argued t h a t i t s f i l i n g o f t h e r e q u e s t f o r Board r e v i e w 
s t a y e d payment o f te m p o r a r y d i s a b i l i t y from March 1, 1990 t h r o u g h August 27, 
1990, p e n d i n g i t s appeal o f t h e e a r l i e r r e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

P r i o r t o J u l y 1, 1990, ORS 656.313 p r o v i d e d t h a t " [ f ] i l i n g by an employer 
o r t h e i n s u r e r o f a r e q u e s t f o r r e v i e w o r c o u r t appeal s h a l l n o t s t a y payment o f 
compensation t o a c l a i m a n t . " The l e g i s l a t u r e , however, amended ORS 656.313, 
e f f e c t i v e J u l y 1, 1990. As amended, ORS 656.313 s t a t e s , i n r e l e v a n t p a r t : 

" ( l ) ( a ) F i l i n g by an employer o r t h e i n s u r e r o f a * * * 
r e q u e s t f o r b o a r d r e v i e w o r c o u r t appeal s t a y s payment o f t h e 
compensation appealed, except f o r : 
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"(A) Temporary d i s a b i l i t y b e n e f i t s t h a t a c crue f r o m t h e d a t e 
o f t h e o r d e r appealed from u n t i l c l o s u r e under ORS 656.268, o r u n t i l 
t h e o r d e r appealed f r o m i s i t s e l f r e v e r s e d , w h i c h e v e r e v e n t f i r s t 
o c c u r s ; and 

"(B) Permanent t o t a l d i s a b i l i t y b e n e f i t s t h a t a c c r u e f r o m t h e 
d a t e o f t h e o r d e r appealed from u n t i l t h e o r d e r appealed f r o m i s 
r e v e r s e d . " 

The q u e s t i o n we must answer i s whether t h e i n s u r e r p r o p e r l y r e l i e d on 
amended ORS 656.313 t o s t a y compensation. 

Whether amended ORS 656.313 a p p l i e s t o t h i s case t u r n s on t h e meaning and 
p r o p e r a p p l i c a t i o n o f s e c t i o n 54(2) o f Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , w h i c h 
s t a t e s : 

"Any m a t t e r r e g a r d i n g a c l a i m which i s i n l i t i g a t i o n b e f o r e 
t h e H e a r i n g s D i v i s i o n , t h e Board, t h e Court o f Appeals o r t h e 
Supreme C o u r t under t h i s c h a p t e r , and r e g a r d i n g w h i c h m a t t e r a r e 
q u e s t f o r h e a r i n g was f i l e d b e f o r e May 1, 1990, and a h e a r i n g was 
convened b e f o r e J u l y 1, 1990, s h a l l be d e t e r m i n e d p u r s u a n t t o t h e 
law i n e f f e c t b e f o r e J u l y 1, 1990." (Emphasis s u p p l i e d ) . 

The a p p a r e n t l e g i s l a t i v e i n t e n t b e h i n d s e c t i o n 54(2) was t w o - f o l d : (1) t o 
ensure t h a t cases w h i c h had been p r e p a r e d f o r l i t i g a t i o n under t h e p r e - J u l y 1, 
1990 law were, i n f a c t , l i t i g a t e d a t h e a r i n g under t h a t law; and (2) t o r e q u i r e 
t h a t t h e same l e g a l s t a n d a r d s a p p l i e d a t h e a r i n g a l s o be a p p l i e d by t h e Board 
and t h e c o u r t s on r e v i e w . Testimony o f Rep. Mannix, S p e c i a l Committee on Work
e r s ' Compensation, May 4, 1990, Tape 19, Side B a t 230; Rep. Mannix, House Spe
c i a l S e s s i o n , May 7, 1990, p.34. 

Here, t h e i n s u r e r i s s u e d i t s d e n i a l o f c o m p e n s a b i l i t y i n March 1990. 
C l a i m a n t ' s h e a r i n g r e q u e s t from t h a t d e n i a l was f i l e d b e f o r e May 1, 1990 and a 
h e a r i n g was convened b e f o r e J u l y 1, 1990. T h e r e f o r e , l i t i g a t i o n o f t h e compens
a b i l i t y i s s u e under t h e fo r m e r law was "saved" by o p e r a t i o n o f s e c t i o n 5 4 ( 2 ) . 
I t i s u n d i s p u t e d t h a t f u r t h e r Board and c o u r t r e v i e w o f t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c o n d i t i o n i s s u b j e c t t o t h e s t a n d a r d s s e t f o r t h i n t h e p r e - J u l y 1, 
1990 law. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch 2, 5 4 ( 2 ) ; John K. French, 43 
Van N a t t a 836 ( 1 9 9 1 ) . T h i s r e s u l t i s c o n s i s t e n t w i t h t h e i n t e n t o f t h e L e g i s l a 
t u r e as f o u n d i n t h e l e g i s l a t i v e h i s t o r y . 

The R e f e r e e c o n c l u d e d , however, t h a t because t h e law p r i o r t o J u l y 1, 1990 
c o n t r o l l e d t h e c o m p e n s a b i l i t y d e t e r m i n a t i o n , i t a l s o c o n t r o l l e d t h e q u e s t i o n o f 
what compensation, i f any, was s t a y e d pending t h e i n s u r e r ' s a p p e a l . We d i s 
agree. The i n s u r e r ' s c l a i m p r o c e s s i n g o b l i g a t i o n s and, c o r r e s p o n d i n g l y , c l a i m 
a n t ' s o b j e c t i o n s t o t h e i n s u r e r ' s conduct i n p r o c e s s i n g h i s c l a i m , were a sepa
r a t e p r o c e d u r a l " m a t t e r " w h i c h d i d n o t a r i s e u n t i l a f t e r t h e i s s u a n c e o f t h e 
e a r l i e r r e f e r e e ' s c o m p e n s a b i l i t y d e t e r m i n a t i o n . Inasmuch as c l a i m a n t ' s h e a r i n g 
r e q u e s t r e g a r d i n g t h i s p r o c e d u r a l , c l a i m p r o c e s s i n g " m a t t e r " was n o t f i l e d be
f o r e May 1, 1990 and a h e a r i n g r e g a r d i n g t h a t " m a t t e r " was n o t convened b e f o r e 
J u l y 1 , 1990, t h e m a t t e r i n v o l v e d here was n o t " i n l i t i g a t i o n " f o r purposes o f 
s e c t i o n 5 4 ( 2 ) . T h e r e f o r e amended ORS 656.313 a p p l i e s t o t h i s case. T h i s con
c l u s i o n i s c o n s i s t e n t , we b e l i e v e , w i t h t h e expressed l e g i s l a t i v e i n t e n t sup
p o r t i n g s e c t i o n 5 4 ( 2 ) , i . e . , t h a t cases, t h e m e r i t s o f w h i c h a r e p r e p a r e d and 
l i t i g a t e d under t h e f o r m e r law, be r e v i e w e d under t h a t law. 

C o n s e q u e n t l y , t h e i n s u r e r was e n t i t l e d t o s t a y payment o f t h e compensation 
awarded by t h e e a r l i e r r e f e r e e ' s o r d e r which was p a y a b l e f r o m March 1, 1990 
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t h r o u g h August 27, 1990, t h e day b e f o r e t h e e a r l i e r r e f e r e e ' s August 28, 1990 
o r d e r . ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) ( A ) . 

A c c o r d i n g l y , we r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h h e l d 
t h a t t h e i n s u r e r was o b l i g a t e d t o pay c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y compensa
t i o n f o r t h e p e r i o d o f March 1, 1990 t h r o u g h August 27, 1990 p e n d i n g Board r e 
v i e w o f t h e e a r l i e r r e f e r e e ' s August 28, 1990 o r d e r . F u r t h e r m o r e , s i n c e we have 
c o n c l u d e d t h a t t h e i n s u r e r was e n t i t l e d t o s t a y payment o f t h e a f o r e m e n t i o n e d 
c o mpensation, i t f o l l o w s t h a t t h e i n s u r e r ' s f a i l u r e t o pay t h e s e b e n e f i t s was 
n o t u n r e a s o n a b l e . T h e r e f o r e , we a l s o r e v e r s e t h e Referee's assessment o f a 
p e n a l t y f o r u n r e a s o n a b l e conduct based upon t h i s s t a y e d compensation. 

F i n a l l y , we agree w i t h t h e Referee t h a t t h e i n s u r e r ' s f a i l u r e t o pay tem
p o r a r y d i s a b i l i t y b e n e f i t s from t h e d a t e o f t h e e a r l i e r r e f e r e e ' s August 28, 
1990 o r d e r t h r o u g h September 17, 1990 was u n r e a s o n a b l e . R e g a r d l e s s o f w h i c h 
v e r s i o n o f ORS 656.313 was a p p l i c a b l e , t h e i n s u r e r was o b l i g a t e d t o p r o v i d e such 
b e n e f i t s p e n d i n g i t s appeal o f t h e e a r l i e r r e f e r e e ' s o r d e r . Thus, we a f f i r m t h e 
R e f e r e e ' s o r d e r t o t h e e x t e n t t h a t t h e i n s u r e r was assessed a 25 p e r c e n t p e n a l t y 
based upon t e m p o r a r y d i s a b i l i t y compensation due f r o m August 28, 1990 t h r o u g h 
September 17, 1990. 

However, we r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h awarded an 
i n s u r e r - p a i d a t t o r n e y f e e f o r t h e i n s u r e r ' s u n r e a s o n a b l e c o n d u c t . Subsequent t o 
t h e R e f e r e e ' s o r d e r , we h e l d t h a t when t h e f a c t u a l b a s i s a s s e r t e d i n s u p p o r t o f 
an a t t o r n e y f e e f o r unreasonable r e s i s t a n c e t o t h e payment o f compensation under 
ORS 656.382(1) i s i d e n t i c a l t o t h e f a c t u a l b a s i s f o r t h e assessment o f a p e n a l t y 
under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) , t h e assessment o f an a t t o r n e y f e e award p u r s u a n t t o 
ORS 656.382(1) would c o n t r a v e n e t h e l e g i s l a t i v e i n t e n t e x p r e s s e d i n ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) t h a t c l a i m a n t ' s a t t o r n e y r e c e i v e o n e - h a l f t h e p e n a l t y , " i n l i e u 
o f an a t t o r n e y f e e . " N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . 

Here, t h e f a c t u a l b a s i s f o r an a t t o r n e y f e e under ORS 656.382(1) i s i d e n 
t i c a l t o t h e f a c t u a l b a s i s f o r t h e assessment o f a p e n a l t y p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) , i . e . , t h e i n s u r e r ' s f a i l u r e t o pay compensation awarded by an 
e a r l i e r r e f e r e e ' s o r d e r pending t h e i n s u r e r ' s appeal o f t h a t o r d e r . Conse
q u e n t l y , i n p l a c e o f t h e Referee's $1,000 a t t o r n e y f e e award, c l a i m a n t ' s a t t o r 
ney s h a l l r e c e i v e o n e - h a l f o f t h e p e n a l t y assessed above. 

ORDER 

The Referee's o r d e r d a t e d February 1, 1991 i s r e v e r s e d i n p a r t , m o d i f i e d 
i n p a r t , and a f f i r m e d i n p a r t . The Referee's o r d e r i s r e v e r s e d t o t h e e x t e n t 
t h a t i t d i r e c t e d t h e i n s u r e r t o pay temporary d i s a b i l i t y compensation f r o m March 
1, 1990 t h r o u g h August 27, 1990 pending t h e i n s u r e r ' s r e q u e s t f o r Board r e v i e w 
o f t h e e a r l i e r r e f e r e e ' s o r d e r . The Referee's $1,000 a t t o r n e y f e e award i s r e 
v e r s e d . The Referee's o r d e r i s a f f i r m e d t o t h e e x t e n t t h a t i t d i r e c t e d t h e i n 
s u r e r t o pay t e m p o r a r y d i s a b i l i t y compensation from August 28, 1990 t h r o u g h 
September 17, 1990. I n l i e u o f t h e Referee's p e n a l t y assessment, t h e i n s u r e r 
s h a l l pay a p e n a l t y e q u a l t o 25 p e r c e n t , o f t h e t e m p o r a r y d i s a b i l i t y compensation 
p a y a b l e f r o m August 28, 1990 t h r o u g h September 17, 1990. T h i s p e n a l t y s h a l l be 
p a i d i n e q u a l shares t o c l a i m a n t and h i s a t t o r n e y . 

Board Members Tenenbaum and Gunn d i s s e n t i n g . 

The f a c t s a r e n o t d i s p u t e d . On August 28, 1990, Referee S c h u l t z i s s u e d an 
o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m and d i 
r e c t e d t h e i n s u r e r t o pay temporary d i s a b i l i t y b e n e f i t s f r o m March 1, 1990 u n t i l 
c l o s u r e . I n r e a c h i n g h i s d e c i s i o n , Referee S c h u l t z a p p l i e d t h e law i n e f f e c t 
p r i o r t o t h e 1990 amendments, c o n c l u d i n g t h a t t h i s case had been saved by t h e 
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" s a v i n g s c l a u s e " f o u n d i n s e c t i o n 54(2) o f Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , 
c h a p t e r 2. 

On August 3 1 , 1990, t h e i n s u r e r r e q u e s t e d Board r e v i e w o f t h a t o r d e r and 
s t a y e d payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s pending a p p e a l . T h i s marks t h e 
end o f Round One and t h e b e g i n n i n g o f Round Two. C l a i m a n t s u b s e q u e n t l y com
menced t h i s a c t i o n , s e e k i n g enforcement o f t h e o r d e r and a p e n a l t y f o r t h e i n 
s u r e r ' s f a i l u r e t o commence payment o f b e n e f i t s awarded. 1 A f t e r a n o t h e r h e a r 
i n g , R e f e r e e P e t e r s o n c o n c l u d e d t h a t t h e i n s u r e r had n o t been e n t i t l e d t o s t a y 
t h e payment o f compensation under former ORS 656.313 and assessed a p e n a l t y f o r 
i t s u n r e a s o n a b l e c o n d u c t . 

We f i r s t examine t h e i n s u r e r ' s a c t i o n , s t a y i n g compensation, i n Round One. 
The c a r r i e r c o n t e n d s , and t h e m a j o r i t y agrees, t h a t because t h e a p p e a l was f i l e d 
a f t e r J u l y 1, 1990 and t h e amendments t o ORS 656.313 a r e n o t o t h e r w i s e exempted, 
t h e amendments t o ORS 656.313 became e f f e c t i v e J u l y 1, t h e r e b y a l l o w i n g t h e c a r 
r i e r t o s t a y payment o f t h e compensation o r d e r e d . 

However, a p p l i c a t i o n o f amended ORS 656.313 t o t h i s case i s i n d i r e c t con
f l i c t w i t h t h e more s p e c i f i c d i c t a t e o f s e c t i o n 5 4 ( 2 ) , w h i c h p r o v i d e s t h a t "any 
m a t t e r r e g a r d i n g a c l a i m w h i c h i s i n l i t i g a t i o n b e f o r e . . . t h e Board..." s h a l l be 
d e t e r m i n e d p u r s u a n t t o t h e " o l d " law, i f t h e . h e a r i n g r e q u e s t was f i l e d b e f o r e 
May 1 and t h e h e a r i n g h e l d b e f o r e J u l y 1, as was t h e case h e r e . 

The p r o c e s s i n g o f t h e Round One r e f e r e e ' s o r d e r was as much a " m a t t e r r e 
g a r d i n g a c l a i m . . . i n l i t i g a t i o n " as was t h e i s s u e o f c o m p e n s a b i l i t y . The p r i o r 
v e r s i o n o f ORS 656.313 a p p l i e d t o t h i s l i t i g a t i o n as much as t h e p r i o r v e r s i o n 
o f ORS 656.005, g o v e r n i n g c o m p e n s a b i l i t y , d i d . A c c o r d i n g t o f o r m e r ORS 656.313, 
t h e payment o f compensation was n o t s t a y e d pending a p p e a l . S e c t i o n 5 4 ( 2 ) f r o z e , 
o r saved, a l l o f t h e w o r k e r s ' compensation law as i t e x i s t e d p r i o r t o SB 1197 
w i t h r e s p e c t t o any case i n l i t i g a t i o n p r i o r t o t h e May 1 / J u l y 1 c u t o f f . I n a s 
much as t h e " o l d " law w h i c h had been saved, i n c l u d e d f o r m e r ORS 656.313, t h e i n 
s u r e r was o b l i g a t e d t o comply w i t h t h e Referee's o r d e r under t h a t law, w h i c h 
p r o h i b i t e d s t a y i n g o f any compensation appealed.^ 

I t seems t o us t h a t t h e m a j o r i t y has focused on t h e language o f s e c t i o n 
5 4 ( 1 ) , w h i c h , s t a n d i n g a l o n e , would appear t o make amended ORS 656.313 a p p l y t o 
t h e i n s u r e r ' s August 3 1 , 1990 a p p e a l , w i t h o u t r e g a r d t o s e c t i o n 5 4 ( 2 ) . 

How s h a l l we r e s o l v e t h e c o n f l i c t c r e a t e d by a p p l i c a t i o n o f b o t h s t a t u e s 
i n t h i s s i t u a t i o n ? Amended ORS 656.313 p r o v i d e s g e n e r a l d i r e c t i o n f o r c l a i m s 
p r o c e s s i n g i n " t h e f u t u r e " a f t e r J u l y 1, 1990. S e c t i o n 54(2) i s a v e r y s p e c i f i c 
s t a t u t e d e s i g n e d t o ensure t h a t c e r t a i n cases, a l r e a d y i n t h e l i t i g a t i o n system, 
a r e c o n c l u d e d w i t h a p p l i c a t i o n o f t h e " o l d " law. Not t o a p p l y t h e p r o v i s i o n o f 
s e c t i o n 5 4 ( 2 ) r e l a t i n g t o cases on Board a p p e a l , as t h e m a j o r i t y p r o p o s e s , means 
g i v i n g no meaning t o t h e e x p l i c i t s t a t u t o r y language r e l a t i n g t o cases on 

We agree w i t h t h e m a j o r i t y w i t h r e s p e c t t o b e n e f i t s f o r t h e p e r i o d a f t e r 
August 28, 1990; o u r d i s s e n t i s w i t h r e s p e c t t o b e n e f i t s f o r t h e p e r i o d March 1 
t h r o u g h August 27, 1990. 

2 We n o t e t h a t t h e r e f e r e e s p e c i f i c a l l y o r d e r e d t h e i n s u r e r n o t o n l y t o 
a c c e p t and p r o c e s s t h e c l a i m , b u t t o b e g i n t i m e l o s s payments e f f e c t i v e March 1. 
The l a t t e r p o r t i o n o f t h a t o r d e r was s u r p l u s s a g e , as t h e c a r r i e r ' s o b l i g a t i o n 
w o u l d have been no d i f f e r e n t had t h e r e f e r e e o n l y o r d e r e d t h e i n s u r e r t o a c c e p t 
and p r o c e s s t h e c l a i m . The i n c l u s i o n o f t h e s p e c i f i c d a t e f o r commencing t i m e 
l o s s b e n e f i t s i s n o t d e t e r m i n a t i v e t o t h e d i s s e n t , and we premise o u r d i s s e n t on 
t h e o r d e r t o a c c e p t and p r o c e s s t h e c l a i m . 



Raymond J. Seebach, 43 Van N a t t a 2687 (1991) 2691 

a p p e a l . B a s i c p r i n c i p l e s o f s t a t u t o r y c o n s t r u c t i o n d i c t a t e t h a t we must assume 
t h e l e g i s l a t u r e p u t t h a t language t h e r e f o r a reason and i n t e n d e d i t t o have i t s 
o b v i o u s meaning: I f a c l a i m a n t f i l e d a h e a r i n g r e q u e s t b e f o r e May 1, 1990, and 
t h e case went t o h e a r i n g b e f o r e J u l y 1, 1990, a l l p r e - J u l y 1 law c o n t i n u e s t o 
a p p l y t o t h a t case t h r o u g h o u t t h e appeal p r o c e s s . To co n c l u d e o t h e r w i s e l e a d s 
t o a r e s u l t i n o b v i o u s c o n t r a d i c t i o n t o t h e s t a t u t o r y i n t e n t . 

We w o u l d c o n c l u d e , i n t h e f i r s t i n s t a n c e , t h e r e f o r e , t h a t t h e i n s u r e r 
e r r e d i n s t a y i n g payment o f t h e compensation which n e c e s s a r i l y f l o w e d f r o m Ref
e r e e S c h u l t z ' s August 28, 1990 o r d e r . 

How was c l a i m a n t t o r i g h t t h i s wrong? He f i l e d a r e q u e s t f o r h e a r i n g 
w h i c h was p u r e l y an enforcement a c t i o n . T h i s b r i n g s us t o t h e second i n q u i r y , 
w h e t h e r "new" law o r " o l d " law a p p l i e s t o Round Two, c l a i m a n t ' s e n forcement 
a c t i o n . There i s no d i s p u t e t h a t , under former ORS 656.313, t h e i n s u r e r ' s 
a c t i o n s w o u ld have been u n l a w f u l and might have w a r r a n t t h e assessment o f a 
p e n a l t y . On t h e o t h e r hand, i f amended ORS 656.313 c o n t r o l s , t h e i n s u r e r ' s 
a c t i o n s were p r o p e r and Referee Peterson's o r d e r must be r e v e r s e d . The m a j o r i t y 
a s s e r t s t h a t t h e i n s t a n t r e q u e s t f o r h e a r i n g does n o t i n v o l v e "a m a t t e r c o n c e r n 
i n g a c l a i m w h i c h was i n l i t i g a t i o n b e f o r e " t h e May 1 / J u l y 1 c u t o f f , t h a t t h e 
i n s t a n t l i t i g a t i o n i n v o l v e s some o t h e r " m a t t e r , " o f c l a i m s p r o c e s s i n g r e l a t e d t o 
w h i c h a r e q u e s t f o r h e a r i n g was n o t f i l e d b e f o r e May 1, 1990, and t h a t t h e r e 
f o r e , amended ORS 656.313 a p p l i e s and t h e i n s u r e r ' s s t a y o f payment o f compensa
t i o n was p r o p e r . We d i s a g r e e . 

The m a j o r i t y e r r s i n c o n c l u d i n g t h a t t h e " s a v i n g s c l a u s e , " o f s e c t i o n 
5 4 ( 2 ) , i s n o t a p p l i c a b l e t o t h e enforcement o f t h a t o r d e r on t h e ground t h a t i t 
(Round two) was n o t a " m a t t e r " f o r which a r e q u e s t f o r h e a r i n g was f i l e d and 
l i t i g a t e d b e f o r e t h e e f f e c t i v e d a t e o f t h e new law. 

By i n s e r t i n g t h e "s a v i n g s c l a u s e , " t h e l e g i s l a t u r e d i d n o t m e r e l y save 
f r o m e x t i n c t i o n t h e c o m p e n s a b i l i t y s t a n d a r d o f t h e o l d law, b u t a l l o f t h e o l d 
law, i n c l u d i n g f o r m e r ORS 656.313, f o r purposes o f en f o r c e m e n t o f such l i a b i l 
i t y . 

The m a j o r i t y a v e r s t h a t t h e o n l y " m a t t e r " c o n c e r n i n g t h i s c l a i m w h i c h was 
saved by t h e " s a v i n g s c l a u s e " was t h e na r r o w e s t i s s u e o f pu r e c o m p e n s a b i l i t y . 
We d i s a g r e e . The " s a v i n g s c l a u s e " found i n s e c t i o n 54(2) o f Senate B i l l 1197 
was proposed by R e p r e s e n t a t i v e Mannix on May 4, 1990. I n e x p l a i n i n g t h e 
amendment t o f e l l o w committee members, Mannix t e s t i f i e d : 

"There [ a r e ] l i t e r a l l y a t l e a s t 20,000 cases i n l i t i g a t i o n 
r i g h t now. W i t h o u t some s p e c i a l exemption w i t h t h e o p e r a t i v e d a t e s 
h e r e , t e c h n i c a l l y any o f t h o s e cases g o i n g t o h e a r i n g o r g o i n g 
t h r o u g h t h e a p p e l l a t e process would have t o be r e v i s i t e d as t o t h e 
language o f t h i s A c t and, as t h e la w y e r s on t h i s committee know, 
t h a t would be a n i g h t m a r e . So i t would a l l o w t h o s e cases where 
t h e r e ' s been a r e q u e s t f o r h e a r i n g f i l e d b e f o r e May 1 s t , and t h e 
h e a r i n g i s h e l d by J u l y 1 s t o f t h i s y e a r , t o c o n t i n u e t h r o u g h t h e 
system under t h e s t a n d a r d s i n e f f e c t a t t h e t i m e t h a t t h e cases 
were f i l e d , and n o t a p p l y t h i s law t o them." M i n u t e s , S p e c i a l Com
m i t t e e on Workers' Compensation, May 4, 1990, Tape 19, Side B a t 
230. (Emphasis s u p p l i e d . ) 

L a t e r , w h i l e e x p l a i n i n g t h e "savings c l a u s e " on t h e House f l o o r , Mannix s t a t e d : 

"For once our L e g i s l a t u r e has r e c o g n i z e d t h a t t h e r e a r e a c t u 
a l l y t e n s o f thousands o f cases i n l i t i g a t i o n and we're n o t g o i n g t o 
r e i n v e n t t h e wheel on t h o s e cases. We w i l l l e t t h o s e cases proceed 



2692 Raymond J. Seebach, 43 Van N a t t a 2687 (19911 

under t h e s t a n d a r d s i n w h i c h t h e y were t r i e d , so t h a t you a g a i n w i l l 
n o t be c r e a t i n g more work f o r l a w y e r s . " House S p e c i a l S e s s i o n , 
May 7, 1990. ( A t page 48.) (Emphasis s u p p l i e d . ) 

That h i s t o r y d e monstrates t h e c l e a r l e g i s l a t i v e i n t e n t t o save cases w h i c h 
were i n l i t i g a t i o n p r i o r t o t h e o p e r a t i v e d a t e o f t h e amendments and t o have 
them p r o c e e d t h r o u g h t h e system under t h e pre-1990 law. To g i v e m e a n i n g f u l 
e f f e c t t o t h a t i n t e n t ' , t h e Board s h o u l d conclude t h a t t h e L e g i s l a t u r e a l s o saved 
t h e law f o r t h e payment o f and enforcement o f o r d e r s and compensation awarded i n 
t h o s e a c t i o n s . I n deed, an a c t i o n under t h e o l d law i s o n l y h a l f - s a v e d i f t h e 
Board h o l d s t h a t t h e p r o v i s i o n s g o v e r n i n g enforcement o f t h e a c t i o n have become 
e x t i n c t . ^ 

F i n a l l y , we u r g e t h a t t h i s case p r e s e n t s p r e c i s e l y t h e s i t u a t i o n i n w h i c h 
a p p l i c a t i o n o f t h e t e s t e n u n c i a t e d i n I d a M. Walker. 43 Van N a t t a 1402 (1991) 
s h o u l d be a p p l i e d t o mandate a p p l i c a t i o n o f pre-SB 1197 law. The Walker t e s t 
r e q u i r e s r e s o l u t i o n o f t h i s a pparent s t a t u t o r y c o n f l i c t as suggested by t h e d i s 
s e n t . I f t h e m a j o r i t y ' s r e a s o n i n g i s f o l l o w e d , t h e r e s u l t w i l l be an a b s u r d and 
u n j u s t r e s u l t , c o n t r a r y t o t h e c l e a r i n t e n t o f s e c t i o n 5 4 ( 2 ) . The m a j o r i t y i s 
i n t h e u n c o n s c i o n a b l e p o s i t i o n o f t e l l i n g c l a i m a n t t h a t a l t h o u g h h i s c l a i m was 
h e l d t o be compensable under t h e o l d law, and a l t h o u g h t h e r e f e r e e o r d e r e d t h e 
c a r r i e r t o a c c e p t and p r o c e s s i t , and a l t h o u g h t h e c a r r i e r a p p l i e d t h e wrong law 
i n d e c i d i n g n o t t o pay c l a i m a n t compensation due him, he had no enf o r c e m e n t 
remedy because he d i d n o t ask t h e H e a r i n g s ' D i v i s i o n t o r e c t i f y t h e e r r o r u n t i l 
a f t e r May 1, 1990. T h i s "Catch 22" i s a sad, b u t n o t an i n e v i t a b l e c o n c l u s i o n . 

For a l l t h e s e reasons, we would conclude t h a t t h e i n s t a n t e n f o r c e m e n t l i t 
i g a t i o n , Round Two, was w i t h r e g a r d t o a m a t t e r on which a r e q u e s t f o r h e a r i n g 
was f i l e d b e f o r e May 1, 1990 and heard b e f o r e J u l y 1, 1990. P u r s u a n t t o s e c t i o n 
5 4 ( 2 ) , t h e r e f o r e , R e feree P e t e r s o n was c o r r e c t i n l o o k i n g t o t h e f o r m e r v e r s i o n 
o f ORS 656.313 t o d e t e r m i n e whether t h e c a r r i e r ' s a c t i o n i n s t a y i n g payment o f 
compensation was c o r r e c t . F u r t h e r , because t h e c o m p e n s a b i l i t y o f t h i s case was 
i n i t i a l l y l i t i g a t e d p r i o r t o J u l y 1, 1990, amended ORS 656.313 d i d n o t a p p l y t o 
t h e a p p e a l o f Referee S c h u l t z ' s d e c i s i o n , and t h e i n s u r e r e r r e d i n s t a y i n g pay
ment o f t h e compensation o r d e r e d . 

We wo u l d a f f i r m t h e Referee. 

J T h i s r e a s o n i n g would a p p l y o n l y t o a "pure" enforcement a c t i o n , such as i n 
t h i s case. We do n o t suggest t h a t a l l l i t i g a t i o n i n v o l v i n g t h i s c l a i m w o u l d 
e v e r - a f t e r be cond u c t e d under pre-SB 1197 law. 
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FINDINGS OF FACT 
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We adopt t h e Referee's " F i n d i n g s o f F a c t . " We a l s o adopt her " U l t i m a t e 
F i n d i n g s o f F a c t , " e x c e p t f o r t h e l a s t sentence. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " O p i n i o n , " w i t h t h e f o l l o w i n g m o d i f i c a t i o n and 
s u p p l e m e n t a t i o n . 

The R eferee s t a t e d t h a t c l a i m a n t must prove a worsened c o n d i t i o n i n o r d e r 
t o e s t a b l i s h a compensable w o r s e n i n g under new ORS 656 . 2 7 3 ( 1 ) . We agree w i t h 
h e r c o n c l u s i o n t h a t c l a i m a n t d i d n o t s u f f e r a p a t h o l o g i c a l w o r s e n i n g o f h i s com
p e n s a b l e c e r v i c a l c o n d i t i o n i n November 1990. However, we have d e t e r m i n e d t h a t 
t h e t r a d i t i o n a l d e f i n i t i o n o f a "worsened c o n d i t i o n , " i . e . , an i n c r e a s e i n symp
toms o r a p a t h o l o g i c a l change r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y , remains 
i n t a c t . See J a c q u a l v n L. H e t r i c k , 43 Van N a t t a 2357 (1991) ( c i t i n g L e r o y Frank, 
43 Van N a t t a 1950 ( 1 9 9 1 ) ) . T h e r e f o r e , a c l a i m a n t may e s t a b l i s h a compensable 
w o r s e n i n g by showing e i t h e r a worsened u n d e r l y i n g c o n d i t i o n o r i n c r e a s e d symp
toms and a r e s u l t a n t d i m i n i s h m e n t o f e a r n i n g c a p a c i t y s i n c e t h e l a s t award o r 
arrangement o f compensation. See Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) , r e 
v e r s e d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 ( 1 9 9 1 ) . I n a d d i t i o n , 
" [ i ] f t h e l a s t award o r arrangement o f compensation i n c l u d e d c o n s i d e r a t i o n o f 
a n t i c i p a t e d f u t u r e e x a c e r b a t i o n s o f t h e c o n d i t i o n o r symptoms, t h e c l a i m a n t must 
p r o v e t h a t t h e w o r s e n i n g has been g r e a t e r t h a n was a n t i c i p a t e d . " Lucas v. C l a r k 
s u p r a . 

Here, t h e r e i s eviden c e t h a t c l a i m a n t s u f f e r e d a t e m p o r a r y i n c r e a s e o f 
symptoms and a r e l a t e d d i m i n i s h m e n t o f e a r n i n g c a p a c i t y . (See Exs. 34-37, 4 1 -
2 ) . However, Dr. S u t h e r l a n d , c l a i m a n t ' s t r e a t i n g p h y s i c i a n p r i o r t o t h e June 
2 1 , 1988 S t i p u l a t i o n ( t h e l a s t arrangement o f c o m p e n s a t i o n ) , n o t e d t h a t c l a i m 
a n t ' s neck movement was l i m i t e d due t o p a i n . S u t h e r l a n d o p i n e d : 

"Because o f [ c l a i m a n t ' s ] l i m i t a t i o n w i t h neck movement, I do 
n o t b e l i e v e t h a t he w i l l be a b l e t o r e t u r n t o t r u c k d r i v i n g . . . 
.[He] w i l l p r o b a b l y c o n t i n u e t o have some symptoms r e l a t e d t o neck 
movements f o r some t i m e y e t , and t h e r e w i l l be some permanent r e s i d 
u a l d i s a b i l i t y r e l a t e d t o t h e c e r v i c a l d i s c p r o b l em and subsequent 
f u s i o n . " (Ex. 2 8 - 1 ) . 

Based on t h i s m e d i c a l evidence o f t h e p o s s i b i l i t y o f f u t u r e f l a r e - u p s , we 
c o n c l u d e t h a t e x a c e r b a t i o n s were a n t i c i p a t e d a t t h e t i m e o f t h e l a s t arrangement 
o f c o mpensation. T h e r e f o r e , c l a i m a n t bears t h e a d d i t i o n a l burden o f p r o v i n g 
t h a t h i s w o r s e n i n g was g r e a t e r t h a n a n t i c i p a t e d . Gwynn v. SAIF, 304 Or 345, 
352-353 ( 1 9 8 7 ) . 

As we have n o t e d , Dr. S u t h e r l a n d a d v i s e d t h a t c l a i m a n t s h o u l d n o t r e t u r n 
t o t r u c k d r i v i n g , because o f h i s neck c o n d i t i o n and permanent d i s a b i l i t y f o l l o w 
i n g h i s c e r v i c a l s u r g e r y . N e v e r t h e l e s s , c l a i m a n t r e t u r n e d t o h i s r e g u l a r work, 
l o n g h a u l d r i v i n g . A f t e r a l e n g t h y p e r i o d o f t r u c k d r i v i n g i n November 1990, 
c l a i m a n t e x p e r i e n c e d worsened neck symptoms. (Exs. 34-1, 3 7 ) . Dr. Van Veen 
a u t h o r i z e d t i m e l o s s as o f November 9, 1990. (Ex. 3 5 ) . Dr. C o l l a d a r e l a t e d 
c l a i m a n t ' s c o m p l a i n t s t o h i s work a c t i v i t i e s . (Ex. 3 9 ) . C l a i m a n t was r e l e a s e d 
t o r e t u r n t o work on December 27, 1990, though r e s t r i c t e d f r o m c o n t i n u o u s neck 
f l e x i o n , e x t e n s i o n and r o t a t i o n . (Ex. 40A). 

Western M e d i c a l C o n s u l t a n t s examined c l a i m a n t on F e b r u a r y 16, 1991. They 
n o t e d t h a t c l a i m a n t ' s t h e n - c u r r e n t symptoms had.subsided t o t h e l e v e l where t h e y 
had been p r i o r t o h i s November 199,0 e x a c e r b a t i o n . They o p i n e d : 
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" [ C l a i m a n t ] has e x p e r i e n c e d i n t e r m i t t e n t d i s c o m f o r t as m i g h t 
be a n t i c i p a t e d w i t h a man subsequent t o s u r g e r y and w i t h s i g n i f i c a n t 
degree o f permanent p a r t i a l impairment as has been deemed t o be p r e 
s e n t i n h i s s i t u a t i o n . . . [H ] e has symptoms w i t h a c t i v i t y , w h i c h 
m i g h t be p r e d i c t e d g i v e n t h e degree o f impairment f e l t t o be o p e r a 
t i v e i n h i s c e r v i c a l s p i n e . " (Ex. 41-3-4). 

C l a i m a n t ' s f o r m e r t r e a t i n g d o c t o r a d v i s e d t h a t c l a i m a n t s h o u l d n o t r e t u r n 
t o t r u c k d r i v i n g , because o f i t s p r o b a b l e e f f e c t on h i s c e r v i c a l p r o b l e m s . He 
a n t i c i p a t e d symptoms w i t h neck movement. Claimant c o n t i n u e d t r u c k d r i v i n g and 
s u f f e r e d a t e m p o r a r y w o r s e n i n g o f symptoms r e l a t e d t o h i s work. Inasmuch as 
w o r k ^ r e l a t e d c e r v i c a l problems were a n t i c i p a t e d and t h e r e i s no e v i d e n c e t h a t 
c l a i m a n t ' s e x a c e r b a t i o n was more t h a n a n t i c i p a t e d a t t h e t i m e o f h i s l a s t a r 
rangement o f compensation, we agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t 
has n o t e s t a b l i s h e d an a g g r a v a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 25, 1991 i s a f f i r m e d . 

December 12, 1991 C i t e as 43 Van N a t t a 2694 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL C. GORMAN, Claimant 

WCB Case No. 90-18008 
ORDER ON REVIEW 

Engle & Schmidtman, Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u l l i n a n ' s o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l e f t s h o u l d e r 
i n j u r y , t o t h e e x t e n t i t d e n i e d m e d i c a l t r e a t m e n t . On r e v i e w , t h e i s s u e i s 
a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990 and a h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i g a 
t i o n " s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , 
t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s gen
e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f 
t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e p urposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we agree w i t h t h e R eferee t h a t t h i s mat
t e r i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i s i o n s t o t h e Workers' Compensation 
A c t . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o f c o m p e n sation. ORS 656.273( 1 ) . To prove a worsened c o n d i t i o n , c l a i m a n t must 
show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n 
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d i m i n i s h e d e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 
41 Van N a t t a 2272 ( 1 9 8 9 ) , r e v ' d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 
( 1 9 9 1 ) . F u r t h e r , t h e worsened c o n d i t i o n must be e s t a b l i s h e d by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

F o l l o w i n g t h e g a r d e n i n g i n c i d e n t i n March 1990, c l a i m a n t r e t u r n e d t o h i s 
f a m i l y p h y s i c i a n , Dr. McDonald, M.D. Dr. McDonald r e p o r t e d t h a t c l a i m a n t had 
t e n d e r n e s s w i t h a " c l u n k " on e x t e n s i o n and a b d u c t i o n . Dr. McDonald di a g n o s e d 
l e f t r o t a t o r c u f f t e n d i n i t i s and p o s s i b l e r o t a t o r c u f f t e a r . He a l s o r e f e r r e d 
c l a i m a n t t o Dr. Schader, an o r t h o p a e d i c surgeon, who o r d e r e d an a r t h r o g r a m . 
C l a i m a n t ' s a r t h r o g r a m showed evidence o f a p a r t i a l t h i c k n e s s r o t a t o r c u f f t e a r . 
F o l l o w i n g t h e March 1990 i n c i d e n t , c l a i m a n t was u n a b l e t o f u l l y p e r f o r m h i s j o b 
d u t i e s . 

We c o n c l u d e t h a t c l a i m a n t s u s t a i n e d a w o r s e n i n g o f h i s l e f t s h o u l d e r con
d i t i o n t h a t i s s u p p o r t e d by o b j e c t i v e f i n d i n g s and r e s u l t e d i n d i m i n i s h e d e a r n 
i n g c a p a c i t y . Consequently, c l a i m a n t has e s t a b l i s h e d a worsened c o n d i t i o n . 
However, inasmuch as t h e g a r d e n i n g i n c i d e n t , which d i d n o t o c c u r i n t h e course 
and scope o f h i s employment, c o n t r i b u t e d t o h i s worsened c o n d i t i o n , c l a i m a n t 
must a l s o p r o v e l e g a l c a u s a t i o n . 

The R eferee fo u n d , and we agree, t h a t c l a i m a n t ' s worsened l e f t s h o u l d e r 
c o n d i t i o n i s n o t compensable. See ORS 656.273(1); E l i z a b e t h A. Bonar-Hanson, 43 
Van N a t t a 2578 ( 1 9 9 1 ) . ( G e n e r a l l y , a compensable w o r s e n i n g i s e s t a b l i s h e d by 
p r o o f t h a t t h e compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e wors
ened c o n d i t i o n . However, i f t h e r e i s an o f f - w o r k i n j u r y w h i c h i s t h e major con
t r i b u t i n g cause o f t h e worsened c o n d i t i o n , t h e w o r s e n i n g i s n o t compensable). 
Here, Dr. Webb, D.C., c l a i m a n t ' s t r e a t i n g d o c t o r , r e p o r t e d i n August 1990 t h a t 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s a g g r a v a t i o n and c u r r e n t need f o r 
t r e a t m e n t was h i s g a r d e n i n g a c t i v i t i e s w hich r e s u l t e d i n an a c u t e e x a c e r b a t i o n 
o f h i s c h r o n i c c o n d i t i o n . A c c o r d i n g l y , we agree t h a t t h e o f f - w o r k i n c i d e n t was 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s worsened c o n d i t i o n and c l a i m a n t ' s 
a g g r a v a t i o n c l a i m i s n o t compensable. 

A l t h o u g h t h e Referee concluded t h a t c l a i m a n t ' s a g g r a v a t i o n was n o t com
p e n s a b l e , she f u r t h e r concluded t h a t m e d i c a l s e r v i c e s f o r t h e t e m p o r a r y worsen
i n g were compensable. We d i s a g r e e . 

S i n c e her d e c i s i o n , we have p u b l i s h e d E l i z a b e t h A. Bonar-Hanson, supra, 
w h i c h i n v o l v e s s i m i l a r f a c t s . We concluded t h a t , i f an i n j u r y n o t o c c u r r i n g i n 
t h e c o u r s e and scope o f employment i s t h e major c o n t r i b u t i n g cause o f a worsened 
c o n d i t i o n , t h e n c l a i m a n t i s n o t e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g 
m e d i c a l s e r v i c e s , f o r t h e worsened c o n d i t i o n . We reasoned t h a t ORS 656.273(1) 
makes no d i s t i n c t i o n between m e d i c a l s e r v i c e s and o t h e r forms o f compensation, 
and, t h e r e f o r e , i f a c l a i m a n t has n o t e s t a b l i s h e d a compensable a g g r a v a t i o n , he 
i s n o t e n t i t l e d t o m e d i c a l s e r v i c e s f o r t h e worsened c o n d i t i o n . I d . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t , because c l a i m a n t ' s o f f - w o r k 
i n j u r y i s t h e major c o n t r i b u t i n g cause o f h i s c o n d i t i o n , m e d i c a l s e r v i c e s f o r 
t h e worsened c o n d i t i o n a r e s i m i l a r l y n o t compensable. A c c o r d i n g l y , we r e v e r s e 
t h e p o r t i o n o f t h e Referee's o r d e r t h a t d i r e c t e d t h e i n s u r e r t o a c c e p t c l a i m 
a n t ' s m e d i c a l s e r v i c e s c l a i m . 

I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o make c l e a r t h a t , c l a i m a n t may be 
e n t i t l e d t o c o n t i n u i n g m e d i c a l s e r v i c e s p r o v i d e d t h a t such s e r v i c e s a r e r e l a t e d 
t o t h e compensable c o n d i t i o n , r a t h e r t h a n t h e noncompensable worsened c o n d i t i o n . 
E l i z a b e t h A. Bonar-Hanson, supra. Here, t h e m e d i c a l s e r v i c e s a r e r e l a t e d t o t h e 
noncompensable worsened c o n d i t i o n . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d February 12, 1991, as r e c o n s i d e r e d March 13, 
1991, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e Re f e r e e ' s 
o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l t o t h e e x t e n t i t p e r t a i n e d 
t o m e d i c a l s e r v i c e s i s r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d 
i n i t s e n t i r e t y . The Referee's award o f a $2,000 assessed a t t o r n e y f e e i s a l s o 
r e v e r s e d . The rema i n d e r o f t h e o r d e r i s a f f i r m e d . 

December 12, 1991 C i t e as 43 Van N a t t a 2696 (19911 

I n t h e M a t t e r o f t h e Compensation o f 
CAROL A. HAYES, Claimant 
WCB Case No. 90-16834 

ORDER ON REVIEW 
Karen M. Werner, Claimant A t t o r n e y 
B o t t i n i , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d e m p loyer's d e n i a l o f . h e r c l a i m f o r b i l a t e r a l e p i c o n d y l i t i s . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t contends t h a t her e p i c o n d y l i t i s c l a i m i s compensable as an i n 
j u r y , under a " m a t e r i a l c o n t r i b u t i n g cause" s t a n d a r d . She a l s o c o n t e n d s t h a t 
t h e R e f e r e e e r r e d i n a p p l y i n g " a g g r a v a t i o n " law t o t h i s case, because she c l a i m s 
t h a t h e r c u r r e n t e p i c o n d y l i t i s c o n d i t i o n i s d i r e c t l y c a u s a l l y r e l a t e d t o her 
1985 work exposure. We d i s a g r e e w i t h b o t h c o n t e n t i o n s . 

The R e f e r e e a n a l y z e d t h e i s s u e under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , and reasoned 
t h a t c l a i m a n t had t o prov e t h a t her compensable " i n j u r y " i n 1985 remains t h e 
major cause o f h e r c o n s e q u e n t i a l c o n d i t i o n ; he concluded t h a t c l a i m a n t d i d n o t 
c a r r y h er bu r d e n . We do n o t adopt t h a t r e a s o n i n g , b u t a f f i r m t h e r e s u l t . 

Subsequent t o t h e Referee's o r d e r , we c o n s t r u e d t h e p h r a s e " c o n s e q u e n t i a l 
c o n d i t i o n s " t o i n c l u d e o n l y problems t h a t a r i s e from c o n d i t i o n s p r e v i o u s l y 
deemed compensable, as opposed t o c o n d i t i o n s t h a t a r i s e d i r e c t l y f r o m t h e i n j u 
r i o u s e v e n t . J u l i e K. Gasperino, 43 Van N a t t a 1151 ( 1 9 9 1 ) . A l t h o u g h c l a i m a n t 
i s c o r r e c t t h a t t h e 1990 amendments t o t h e d e f i n i t i o n o f a "compensable i n j u r y " 
do n o t a f f e c t t h e s t a n d a r d o f c o m p e n s a b i l i t y f o r c o n d i t i o n s i n t r i n s i c a l l y r e 
l a t e d t o t h e u n d e r l y i n g compensable e v e n t , t h a t does n o t a f f e c t t h e outcome i n 
t h e p r e s e n t case. The c r i t e r i a f o r d e t e r m i n i n g whether a work i n j u r y i s com
pe n s a b l e i s s t i l l w hether t h e i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e 
wo r k e r ' s need f o r t r e a t m e n t o r o f d i s a b i l i t y . 

However, we f i n d t h a t c l a i m a n t ' s e p i c o n d y l i t i s c l a i m i s f o r an occupa
t i o n a l d i s e a s e , n o t i n j u r y . The onset o f c l a i m a n t ' s elbow symptoms was g r a d u a l 
r a t h e r t h a n sudden. I t has been d e s c r i b e d as h a v i n g a r i s e n f r o m r e p e t i t i v e hand 
and arm a c t i v i t i e s o v e r t i m e , r a t h e r t h a n h a v i n g been caused by one d i s c r e t e 
i d e n t i f i a b l e e v e n t . For t h e s e reasons, t h e e p i c o n d y l i t i s c l a i m i s p r o p e r l y ana
l y z e d as an o c c u p a t i o n a l d i s e a s e , r a t h e r t h a n an i n j u r y . James v. SAIF, 290 Or 
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343, 348 ( 1 9 8 1 ) ; V a l t i n s o n v. SAIF, 56 Or App 184, 187 ( 1 9 8 2 ) ; O'Neal v. S i s t e r s 
o f P r o v i d e n c e , 22 Or App 9, 16 (1975). A c c o r d i n g l y , t h e c l a i m i s compensable 
o n l y i f c l a i m a n t e s t a b l i s h e s t h a t her work a c t i v i t i e s o r exposures were t h e 
ma j o r c o n t r i b u t i n g cause o f her c u r r e n t d i s a b i l i t y o r need f o r t r e a t m e n t f o r 
b i l a t e r a l e p i c o n d y l i t i s . ORS 656.802; Aetna C a u s a l i t y Co. v. Aschbacher, 107 Or 
App 494 ( 1 9 9 1 ) . 

N o t w i t h s t a n d i n g c l a i m a n t ' s t e s t i m o n y , t h e e x t e n s i v e m e d i c a l r e c o r d r e 
f l e c t s no c o m p l a i n t s o f elbow p a i n o r problems u n t i l March 1, 1989. (Dr. 
Pou l s o n , Ex 5 0 ) . P r i o r t o t h a t t i m e , t h e h i s t o r i e s g i v e n t o v a r i o u s d o c t o r s , 
and t h e i r a t t e n t i o n , was d i r e c t e d t o c l a i m a n t ' s hands and w r i s t s , w i t h some sug
g e s t i o n o f f o r e a r m p a i n caused by t e n d o n i t i s . N o t w i t h s t a n d i n g c l a i m a n t ' s a r g u 
ment t o t h e c o n t r a r y , t h e elbow i s a d i s t i n c t body p a r t f r o m " t h e arm," and 
t h e r e i s no s u g g e s t i o n i n t h e m e d i c a l r e p o r t s t h a t , when c l a i m a n t r e f e r r e d t o 
"arm" p r o b l e m s , she was a c t u a l l y i n d i c a t i n g elbow problems. 

Dr. B u r r was c l a i m a n t ' s t r e a t i n g p h y s i c i a n f r o m t h e t i m e she f i r s t sought 
t r e a t m e n t i n 1985 u n t i l F ebruary 1986. He has c o n f i r m e d t h a t she made no com
p l a i n t s o f elbow ( o r c e r v i c a l o r s h o u l d e r ) problems d u r i n g t h a t p e r i o d , t h a t 
such c o m p l a i n t s must have a r i s e n a f t e r t h a t t i m e , and t h a t h er work i n 1985 
wou l d n o t have caused t h o s e c o m p l a i n t s . 

Dr. Johnson, a c h i r o p r a c t o r who examined c l a i m a n t on r e f e r r a l f r o m her 
t r e a t i n g c h i r o p r a c t o r , Dr. S t e a r n s , o p i n e d t h a t c l a i m a n t ' s work h i s t o r y was 
" c o n s i s t e n t w i t h t h e e t i o l o g y o f [ h e r ] d i s o r d e r . " (Ex. 64; see a l s o Ex. 6 2 ) . 
Inasmuch as Johnson's o p i n i o n i s framed i n terms o f p o s s i b i l i t y , r a t h e r t h a n 
p r o b a b i l i t y , we do n o t f i n d i t t o be p e r s u a s i v e . Gormley v. SAIF, 52 Or App 
1055 ( 1 9 8 1 ) . Drs. S t e a r n s and Buza o f f e r e d no o p i n i o n on c a u s a t i o n . Moreover, 
because we agree w i t h t h e Referee's r e a s o n i n g c o n c e r n i n g Dr. Poulson's o p i n i o n , 
we adopt h i s " C o n c l u s i o n s and O p i n i o n " i n t h a t r e g a r d . T h e r e f o r e , we con c l u d e , 
as d i d t h e R e f e r e e , t h a t c l a i m a n t has not c a r r i e d h er burden o f p r o v i n g a com
p e n s a b l e o c c u p a t i o n a l d i s e a s e c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 30, 1991 i s a f f i r m e d . 

December 12, 1991 C i t e as 43 Van N a t t a 2697 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY A. NORRIS, Claimant 

WCB Case Nos. 90-18365 & 90-02299 
ORDER ON REVIEW 

Robert G. D o l t o n , Claimant A t t o r n e y 
David O. Home, Defense A t t o r n e y 

W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r t h a t : (1) u p h e l d 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f her a g g r a v a t i o n c l a i m f o r a 
low back c o n d i t i o n ; and (2) u p h e l d Employers I n s u r a n c e o f Wausau's d e n i a l o f her 
"new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e compens
a b i l i t y and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . I n 1981, i n Washington s t a t e , c l a i m a n t s u f f e r e d a w o r k - r e l a t e d i n j u r y t o 
her low back w h i c h r e s u l t e d i n s i x t o e i g h t months o f t i m e l o s s . (Exs. 10-3, 
15 - 1 ) . 
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A h e a r i n g on WCB case number 90-02299 was o r i g i n a l l y s e t f o r June 14, 
1990. T h i s h e a r i n g was postponed a t c l a i m a n t ' s r e q u e s t . On December 10, 1990, 
a c o n s o l i d a t e d h e a r i n g on WCB case numbers 90-02299 and 90-18365 was convened. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t d i d n o t s u f f e r a "new i n j u r y " w h i l e w o r k i n g f o r Wausau's i n s u r e d . 

C l a i m a n t ' s l a s t arrangement o f compensation was t h e J anuary 2, 1990 amend
ed D e t e r m i n a t i o n Order w h i c h awarded c l a i m a n t 3 p e r c e n t u n s cheduled permanent 
d i s a b i l i t y under t h e L i b e r t y c l a i m . 

C l a i m a n t ' s low back c o n d i t i o n i s n o t a symptomatic o r p a t h o l o g i c a l worsen
i n g o f her 1986 compensable c e r v i c a l i n j u r y w i t h L i b e r t y . 

CONCLUSIONS OF LAW AND OPINION 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y cases, t h e t h r e s h o l d i s s u e i s compens
a b i l i t y . Joseph L. Woodward, 39 Van N a t t a 1163, 1164 ( 1 9 8 7 ) . I f t h e c l a i m i s 
compensable, t h e n t h e t r i e r o f f a c t must address t h e i s s u e o f r e s p o n s i b i l i t y . 
See R u n f t v. SAIF, 303 Or 493, 498-99 (1 9 8 7 ) . 

On May 7, 1990, t h e l e g i s l a t u r e enacted Senate B i l l 1197, an e x t e n s i v e r e 
v i s i o n o f t h e w o r k e r s ' compensation law. Because a h e a r i n g was convened on 
December 10, 1990, t h i s m a t t e r i s p r o p e r l y a n a l y z e d under t h o s e p r o v i s i o n s , 
w h i c h g e n e r a l l y became o p e r a t i v e on J u l y 1, 1990. Or Laws 1990 ( S p e c i a l Ses
s i o n ) , ch. 2, 54; I d a M. Walker, 43 Van N a t t a 1402, 1405 ( 1 9 9 1 ) . 

C o m p e n s a b i l i t y o f " A g g r a v a t i o n " Claim 

The R e f e r e e fo u n d t h a t t h e evidence d i d n o t e s t a b l i s h t h a t c l a i m a n t ' s low 
back c o n d i t i o n was c a u s a l l y r e l a t e d t o her 1986 work i n j u r y w i t h L i b e r t y . We 
agree. 

To e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t must show a worsened c o n d i t i o n 
r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement o f compensation. 
ORS 656.273(1)._ To p r o v e a worsened c o n d i t i o n , c l a i m a n t must show i n c r e a s e d 
symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i m i n i s h e d e a r n i n g 
c a p a c i t y . S m i t h v. SAIF, 302 Or 396 (1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 2272 
( 1 9 8 9 ) , r e v ' d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 ( 1 9 9 1 ) . F u r t h e r , 
t h e worsened c o n d i t i o n must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by ob
j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

C l a i m a n t argues t h a t t h e 1986 i n j u r y i n j u r e d her low back, as w e l l as her 
neck and upper back, a l t h o u g h t h e low back i n j u r y m a n i f e s t e d i t s e l f o v e r a 
p e r i o d o f t i m e . 

The f i r s t r e p o r t o f low back p a i n i n t h i s r e c o r d appeared i n a December 
1987 r e p o r t , more t h a n a year a f t e r t h e October 1986 i n c i d e n t w h i c h i n j u r e d 
c l a i m a n t ' s c e r v i c a l and d o r s a l s p i n e . (Ex. 10-3). C l a i m a n t has d e g e n e r a t i v e 
d i s c d i s e a s e i n h e r lumbar s p i n e and s u f f e r e d a w o r k - r e l a t e d i n j u r y t o her low 
back i n 1981. T h e r e f o r e , t h e i s s u e o f whether her low back c o n d i t i o n i s com-
p e n s a b l y r e l a t e d t o her 1986 i n j u r y i s a complex m e d i c a l q u e s t i o n . A l t h o u g h 
c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f / t h i s m e d i c a l q u e s t i o n 
l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation 
Department, 247 Or 420, 426 (1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 (19 8 6 ) . 
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C l a i m a n t argues t h a t we s h o u l d r e l y on t h e o p i n i o n s o f Dr. Gray, t r e a t i n g 
o s t e o p a t h i c p h y s i c i a n , and Dr. Grewe, t r e a t i n g neurosurgeon. I t i s - t r u e t h a t we 
g e n e r a l l y g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n ; how
e v e r , we w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do o t h e r w i s e . 
W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 
1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 Van 
N a t t a 423 ( 1 9 8 6 ) . Here, t h e r e a re p e r s u a s i v e reasons n o t t o d e f e r t o Drs. Grewe 
and Gray. 

As t h e Referee fo u n d , Dr. Grewe o f f e r e d u n e x p l a i n e d c o n t r a d i c t o r y o p i n 
i o n s . On J u l y 3, 1990, Dr. Grewe op i n e d t h a t c l a i m a n t ' s lumbar problems began 
w i t h h e r i n i t i a l f a l l i n 1986. (Ex. 52-1). L a t e r , on August 23, 1990, he 
o p i n e d t h a t c l a i m a n t had an ongoing d e g e n e r a t i v e d i s c d i s e a s e p r o c e s s a t t h e L5-
S l l e v e l . (Ex. 5 4 - 1 ) . Dr. Grewe d i d n o t e x p l a i n t h e s e c o n t r a d i c t i o n s . Because 
o f t h e i n c o n s i s t e n c i e s i n Dr. Grewe's o p i n i o n , we do n o t f i n d them p e r s u a s i v e 
and, a c c o r d i n g l y , g i v e them l i t t l e w e i g h t . See Da v i d H. Olson J r . , 42 Van N a t t a 
1336 ( 1 9 9 0 ) . 

F u r t h e r m o r e , c l a i m a n t s u f f e r e d a w o r k - r e l a t e d low back i n j u r y i n 1981 
w h i c h r e s u l t e d i n s i x t o e i g h t months o f t i m e l o s s . (Exs. 10-3, 1 5 - 1 ) . Both 
Drs. Gray and Grewe were a p p a r e n t l y unaware o f t h i s 1981 i n j u r y and a t t r i b u t e d 
c l a i m a n t ' s lumbar problems t o t h e 1986 f a l l based, i n p a r t , on t h e i r b e l i e f t h a t 
t h i s was her o n l y w o r k - r e l a t e d f a l l . (Exs. 41-2, 44-2, 50, 50A, 52, 5 4 ) . 
T h e r e f o r e , because we f i n d t h e o p i n i o n s o f Drs. Gray and Grewe t o be based on an 
i n a c c u r a t e h i s t o r y , we do n o t f i n d them p e r s u a s i v e . See M i l l e r v. G r a n i t e Con
s t r u c t i o n Co. , 28 Or App 473, 476 ( 1 9 7 7 ) ; Weiland v.- SAIF, 64 Or App 810 (1 9 8 3 ) . 

Dr. Rosenbaum, an examining neurosurgeon, p r o v i d e s t h e o n l y o t h e r m e d i c a l 
o p i n i o n on c a u s a t i o n . (Ex. 5 1 ) . He had a complete h i s t o r y and o p i n e d t h a t 
c l a i m a n t d i d . n o t s u s t a i n a lumbar i n j u r y . (Ex. 51 - 5 ) . Even i f we agree w i t h 
c l a i m a n t ' s c o n t e n t i o n t h a t Rosenbaum's o p i n i o n i s c o n c l u s o r y , because we f i n d 
t h e o p i n i o n s o f Drs. Gray and Grewe u n p e r s u a s i v e , c l a i m a n t has f a i l e d t o e s t a b 
l i s h t h a t her lumbar c o n d i t i o n i s c a u s a l l y r e l a t e d t o t h e 1986 i n j u r y . There
f o r e , we c o n c l u d e t h a t c l a i m a n t has n o t proven an a g g r a v a t i o n o f her compensable 
c o n d i t i o n . 

C o m p e n s a b i l i t y o f "New I n j u r y " Claim 

The Referee fo u n d t h a t c l a i m a n t had n o t s u f f e r e d a new i n j u r y d u r i n g t h e 
l e s s t h a n two weeks she worked as a t e l e p h o n e s o l i c i t o r a t Wausau's i n s u r e d . We 
agree. F u r t h e r m o r e , on r e v i e w , c l a i m a n t does n o t argue t h a t she s u f f e r e d an i n 
d u s t r i a l i n j u r y w h i l e w o r k i n g a t Wausau's i n s u r e d . Moreover, no p e r s u a s i v e e v i 
dence s u p p o r t s a f i n d i n g o f a new i n j u r y t h e r e . 

Because we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h e r e q u i s i t e c a u s a l r e 
l a t i o n s h i p between her lumbar c o n d i t i o n and e i t h e r an " a g g r a v a t i o n " a t L i b e r t y ' s 
i n s u r e d o r a "new i n j u r y " a t Wausau's i n s u r e d , we do n o t address t h e i s s u e o f 
r e s p o n s i b i l i t y . 

ORDER 

The Refer e e ' s o r d e r d a t e d January 9, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
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ORDER ON REVIEW 

Parker & Bush, Claimant A t t o r n e y s 
Jerome L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r w h i c h : (1) 
fo u n d t h a t t h e mother o f t h e deceased worker's minor c h i l d c o u l d p u r s u e an 
app e a l o f a D e t e r m i n a t i o n Order c o n c e r n i n g t h e deceased w o r k e r ' s c l a i m on b e h a l f 
o f t h e c h i l d ; and (2) awarded 22 p e r c e n t (70.4 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y f o r h i s upper neck, back and s h o u l d e r c o n d i t i o n , whereas a D e t e r m i n a 
t i o n Order had awarded no permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e 
s t a n d i n g and permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g supplemena-
t i o n . 

As o f December 4, 1989, no f u r t h e r m e d i c a l improvement i n c l a i m a n t ' s con
d i t i o n c o u l d r e a s o n a b l y be exp e c t e d w i t h f u r t h e r m e d i c a l t r e a t m e n t o r t h e pas
sage o f t i m e . 

CONCLUSION OF LAW AND OPINION 

Reasoning t h a t t h e minor c h i l d was t h e deceased w o r k e r ' s s o l e b e n e f i c i a r y , 
t h e R e f e r e e c o n c l u d e d t h a t t h e c h i l d ' s mother c o u l d proceed on t h e c h i l d ' s be
h a l f . The R e f e r e e , t h e r e f o r e , saw no reason t o comment on whe t h e r a p e r s o n a l 
r e p r e s e n t a t i v e o f t h e deceased has s t a n d i n g t o seek u n p a i d w o r k e r s ' compensation 
b e n e f i t s when t h e deceased has a c h i l d . We agree w i t h t h e R e f e r e e ' s r e s u l t , b u t 
f o r a d i f f e r e n t r e a s o n . 

The r i g h t t o pursue a deceased c l a i m a n t ' s h e a r i n g r i g h t s i s l i m i t e d t o 
t h o s e who a r e e n t i t l e d t o d e a t h b e n e f i t s under ORS 656.204; i . e . a s u r v i v i n g 
spouse, c h i l d r e n under 18 o r a "dependent." ORS 656.218. A p e r s o n a l r e p r e s e n 
t a t i v e l a c k s a u t h o r i t y t o c l a i m b e n e f i t s on b e h a l f o f a deceased c l a i m a n t . 
T r i c e v. T e x t r o n i x , 104 Or App 461, 465 (19 9 1 ) . We c o n c l u d e , however, t h a t t h e 
mother o f c l a i m a n t ' s c h i l d may seek b e n e f i t s on b e h a l f o f t h e deceased w o r k e r ' s 
minor c h i l d . See J a v i e r Mendoza (Deceased), 43 Van N a t t a 412, 413 (1991) (Ex-
w i f e and mother o f t h e deceased worker's d i s p u t a b l e p r e s u m p t i v e c h i l d r e n a l l o w e d 
t o p r o c e e d on m i n o r c h i l d r e n ' s b e h a l f ) ; a l s o see J a v i e r Mendoza (Deceased), 
42 Van N a t t a 373, 374 (1990) ( C o h a b i t o r and mother o f deceased w o r k e r ' s p u t a t i v e 
" s t e p c h i l d " a l l o w e d t o proceed on minor c h i l d ' s b e h a l f ) . 

A c c o r d i n g l y , we r e j e c t SAIF's c o n t e n t i o n t h a t t h e r e q u e s t f o r h e a r i n g , 
f i l e d by t h e c h i l d ' s mother on t h e minor c h i l d ' s b e h a l f , i s i n v a l i d . We con
c l u d e t h a t t h e mother o f t h e deceased worker's minor c h i l d has t h e a u t h o r i t y t o 
seek b e n e f i t s on t h e c h i l d ' s b e h a l f . T h e r e f o r e , we t u r n t o t h e m e r i t s o f t h e 
case. 

Permanent d i s a b i l i t y 

C l a i m a n t ' s b e n e f i c i a r i e s a r e e n t i t l e d t o r e c o v e r t h e i n j u r e d w o r k e r ' s ben
e f i t s . J e a n n i e E. Spunauqle (Deceased), 42 Van N a t t a 2546, 2547 ( 1 9 9 0 ) . How
e v e r , c l a i m a n t must be e n t i t l e d t o t h e b e n e f i t s b e f o r e c l a i m a n t ' s b e n e f i c i a r i e s 
can r e c e i v e t h o s e b e n e f i t s . ORS 656.218(1); Spunauqle, s u p r a . Where a c l a i m a n t 
i s n o t f o u n d m e d i c a l l y s t a t i o n a r y b e f o r e h i s death ( u n r e l a t e d t o t h e compensable 
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i n j u r y ) , and has n o t been r e l e a s e d t o r e t u r n t o work, an award o f permanent d i s 
a b i l i t y may be d i s c e r n e d from m e d i c a l r e p o r t s which show measurements o f a 
w o r k e r ' s r e s i d u a l permanent impairment. I d . 

We g e n e r a l l y d e f e r t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n , absent p e r 
s u a s i v e reasons n o t t o do so. Weiland v. SAIF, 65 Or App 810 ( 1 9 8 3 ) . We f i n d 
p e r s u a s i v e reasons t o d e f e r t o Dr. Matthews. 

On January 6, 1989, Dr. Matthews, c h i r o p r a c t o r , t e s t e d c l a i m a n t ' s c e r v i c a l 
and lumbar ranges o f m o t i o n . (Ex. 7 ) . On December 4, 1989, two days b e f o r e 
c l a i m a n t ' s f a t a l motor v e h i c l e a c c i d e n t , Dr. Matthews r e - t e s t e d c l a i m a n t ' s c e r 
v i c a l and lumbar ranges o f m o t i o n . (Ex. 1 5 ) . The r e s u l t s show t h a t i n almost a 
y e a r ' s t i m e , c l a i m a n t ' s c o n d i t i o n had n o t improved. There had been no s i g n i f i 
c a n t change i n c l a i m a n t ' s c o n d i t i o n , absent a few minor decreased ranges o f 
m o t i o n . Dr. Matthews f u r t h e r r e p o r t e d : 

" D i s c u s s i o n : [ C l a i m a n t ] i s n o t w o r k i n g due t o t h i s i n j u r y , 
and i n my o p i n i o n I do n o t f e e l t h a t he w i l l be a b l e t o r e t u r n t o 
h i s f o r m e r l i n e o f employment. I s t r o n g l y recommend v o c a t i o n a l r e 
h a b i l i t a t i o n . I w i l l c o n t i n u e t r e a t i n g him a p p r o x i m a t e l y once per 
week, and more i f he has f l a r e ups. We w i l l r e e v a l u a t e i n 60 days." 
(Ex. 1 5 ) . 

Based on t h e above f a c t s , we f i n d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f 
December 4, 1989. See M i l f o r d W. Haves, 42 Van N a t t a 2865 (1990) ( P r e s c r i b i n g 
m e d i c a t i o n , p l a c i n g c l a i m a n t on r e s t r i c t e d work d u t y and s e e k i n g v o c a t i o n a l 
a s s i s t a n c e f o r c l a i m a n t do n o t i n d i c a t e t h a t t h e d o c t o r e x p e c t e d c l a i m a n t t o g e t 
b e t t e r ) ; H a r o l d D. Ward, 42 Van N a t t a 381 (1990) (A w o r k e r who c o n t i n u e s t o 
need v o c a t i o n a l s e r v i c e s may be m e d i c a l l y s t a t i o n a r y ) ; L i n d a F. W r i g h t , 42 Van 
N a t t a 2570, 2571 (1990) (Need f o r c o n t i n u e d p a l l i a t i v e t r e a t m e n t and f u r t h e r 
e v a l u a t i o n does n o t p r e c l u d e a f i n d i n g o f m e d i c a l l y s t a t i o n a r y s t a t u s ) ; W i l l a 
D. T u c k e r , 42 Van N a t t a 1281, 1283 (1990) ( D o c t o r recommended f u r t h e r c a r e on an 
as needed b a s i s and saw no reason t o s e t more f r e q u e n t a p p o i n t m e n t s u n l e s s 
c l a i m a n t ' s c o n d i t i o n worsened s u p p o r t e d a f i n d i n g t h a t no f u r t h e r m a t e r i a l 
improvement was a n t i c i p a t e d ) ; Tommy L. Brown, 42 Van N a t t a 558, 550 (1990) (No 
s i g n i f i c a n t change i n c l a i m a n t ' s c o n d i t i o n s u p p o r t e d a f i n d i n g o f m e d i c a l l y 
s t a t i o n a r y ) . 

Permanent D i s a b i l i t y 

We adopt t h e Referee's C o n c l u s i o n o f Law and O p i n i o n c o n c e r n i n g t h i s 
i s s u e . 

Inasmuch as SAIF has r e q u e s t e d r e v i e w and c l a i m a n t ' s compensation has n o t 
been d i s a l l o w e d o r reduced, c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e 
award. ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $900 t o be p a i d by SAIF. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 1 1 , 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed a t t o r n e y f e e o f $900, 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT L. BEDWELL, Claimant 

WCB Case No. 89-08167 
ORDER ON RECONSIDERATION 

Olson, e t a l . , C l aimant A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t , p r o se, has r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Board's Order on 
Review d a t e d November 13, 1991, which r e v e r s e d a Referee's o r d e r t h a t s e t a s i d e 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . C l a i m a n t con
t e n d s , amongst o t h e r arguments, t h a t he d i d n o t r e c e i v e p r o p e r n o t i c e o f h i s 
app e a l r i g h t s on s e v e r a l o c c a s i o n s and t h a t he was p r e j u d i c e d t h e r e b y . 

We r e c o n s i d e r our o r d e r t o c l a r i f y t h e scope o f our r e v i e w and t h e i n f o r 
m a t i o n i n t h e f i l e c o n c e r n i n g c l a i m a n t ' s r e c e i p t o f n o t i c e . 

C l a i m a n t was r e p r e s e n t e d a t h e a r i n g and p r e v a i l e d . He was a l s o r e p r e 
s e n t e d on r e v i e w , as ev i d e n c e d by h i s c o u n s e l ' s t i m e l y f i l i n g o f a Respondent's 
B r i e f . Moreover, c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n , on h i s own b e h a l f , was 
t i m e l y f i l e d . Inasmuch as c l a i m a n t has missed no appeal d e a d l i n e s , we a r e p e r 
suaded t h a t c l a i m a n t r e c e i v e d a c t u a l n o t i c e o f h i s appeal r i g h t s i n each i n 
s t a n c e , o r a t l e a s t , t h a t he has n o t proven he was p r e j u d i c e d due t o l a c k o f any 
such n o t i c e i n t h e p r e s e n t case. 

I n h i s r e q u e s t f o r r e c o n s i d e r a t i o n , c l a i m a n t r a i s e s i s s u e s r e l a t e d t o a 
1988 D e t e r m i n a t i o n Order. He a s s e r t s t h a t he d i d n o t appeal t h e 1988 De t e r m i n a 
t i o n Order because he was n o t n o t i f i e d o f h i s r i g h t t o do so. However, because 
t h e i s s u e c o n c e r n i n g t h e 1988 D e t e r m i n a t i o n Order was r a i s e d f o r t h e f i r s t t i m e 
on r e c o n s i d e r a t i o n , we do n o t address i t . See Donald A. Hacker, 37 Van N a t t a 
706 (1985) (Fundamental f a i r n e s s d i c t a t e s t h a t p a r t i e s have a r e a s o n a b l e oppor
t u n i t y t o p r e s e n t e v i d e n c e on an i s s u e and such an o p p o r t u n i t y does n o t e x i s t i f 
t h e r e i s no n o t i c e t h a t t h e i s s u e i s i n c o n t r o v e r s y ) . 

A f t e r c o n d u c t i n g our r e v i e w o f t h e evidence i n t h e r e c o r d , we c o n t i n u e t o 
co n c l u d e t h a t c l a i m a n t has n o t proven a worsened c o n d i t i o n r e s u l t i n g f r o m h i s 
i n d u s t r i a l i n j u r y . A c c o r d i n g l y , our November 13, 1991 o r d e r i s w i t h d r a w n . On 
r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r November 
13, 1991 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m 
t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

December 13. 1991 C i t e as 43 Van N a t t a 2702 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HARRY L. CRAIG, JR., Claimant 

WCB Case Nos. 90-18638 & 90-18637 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s h e r n i a t e d d i s c i n j u r y c l a i m . I n her b r i e f , 
c l a i m a n t c o n t e s t s t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h , a f t e r a s s e s s i n g a 
p e n a l t y under ORS 65 6 . 2 6 2 ( 1 0 ) ( a ) f o r t h e employer's u n r e a s o n a b l e f a i l u r e t o pay 
i n t e r i m c o m pensation, d e c l i n e d t o award c l a i m a n t ' s c o u n s e l an a t t o r n e y f e e under 
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ORS 656.382(1) f o r t h e same conduct. On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y 
and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

The R e feree c o n c l u d e d t h a t c l a i m a n t had s u s t a i n e d a compensable h e r n i a t e d 
d i s c as a r e s u l t o f a w o r k - r e l a t e d i n c i d e n t on J u l y 30, 1990. The employer 
argues t h a t c l a i m a n t was n o t a c r e d i b l e w i t n e s s and t h e w o r k - r e l a t e d i n c i d e n t 
c l a i m a n t d e s c r i b e d d i d n o t oc c u r . 

T h i s case i s governed by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . The Board has r e c e n t l y h e l d 
t h a t , under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , a d e t e r m i n a t i o n o f c o m p e n s a b i l i t y i s a t w o - p a r t 
t e s t i f t h e r e i s a p r e e x i s t i n g c o n d i t i o n . Bahman M. N a z a r i , 43 Van N a t t a 2368 
( 1 9 9 1 ) . F i r s t , i t must be de t e r m i n e d whether t h e r e was a "compensable i n j u r y " 
under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , i . e . , an a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e 
co u r s e o f employment. I f i t i s shown t h a t a p r e e x i s t i n g c o n d i t i o n combines w i t h 
t h e i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , c l a i m a n t i s en
t i t l e d t o d i s a b i l i t y compensation and t r e a t m e n t o n l y i f t h e compensable i n j u r y 
i s t h e m a j o r c o n t r i b u t i n g cause o f t h a t d i s a b i l i t y o r need f o r p a r t i c u l a r t r e a t 
ment. ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

The e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t has d e g e n e r a t i v e d i s c d i s e a s e , t h e 
o n s e t o f w h i c h p r e d a t e d t h e J u l y 30, 1990 i n c i d e n t . The employer, however, 
d e n i e d t h e c l a i m on t h e ground t h a t c l a i m a n t d i d n o t have an a c c i d e n t a l i n j u r y 
on J u l y 30, 1990.^ F u r t h e r m o r e , i n i t s a p p e l l a n t ' s b r i e f on Board r e v i e w , as 
was t h e case a t h e a r i n g , t h e employer argues s o l e l y t h a t no i n j u r i o u s i n c i d e n t 
o c c u r r e d on J u l y 30, 1990. Thus, i n a d d i t i o n t o c l a i m a n t ' s r e q u e s t f o r an a t 
t o r n e y f e e under ORS 656.382(2), t h e i s s u e b e f o r e us i s l i m i t e d t o whether o r 
n o t c l a i m a n t s u s t a i n e d an i n j u r y a r i s i n g o u t and i n t h e c o u r s e o f employment on 
J u l y 30, 1990. On t h a t q u e s t i o n , we a f f i r m and adopt t h e Re f e r e e ' s o r d e r . 
L averne J. B u t l e r , 43 Van N a t t a 2454 ( 1 9 9 1 ) ; Bahman M. N a z a r i , s u p r a . 

We a l s o a f f i r m and adopt t h e Referee's o r d e r on t h e i s s u e o f p e n a l t i e s and 
a t t o r n e y f e e s f o r t h e employer's f a i l u r e t o pay i n t e r i m compensation. Under ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) , a c l a i m a n t i s n o t e n t i t l e d t o b o t h a p e n a l t y and a " . 3 8 2 ( 1 ) " f e e 
f o r t h e same p r o c e s s i n g i n f r a c t i o n . N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 
( 1 9 9 1 ) ; Ronald A. Stock. 43 Van N a t t a 1889 ( 1 9 9 1 ) . 

The employer r e q u e s t e d r e v i e w , and we have found t h a t c l a i m a n t ' s i n j u r y 
c l a i m s h o u l d n o t be d i s a l l o w e d . T h e r e f o r e , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an 
assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e 
i s $1,000, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f and t h e statement o f s e r v i c e s ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 5, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed f e e o f $1,000, t o be p a i d by t h e s e l f - i n s u r e d employer. 

1 A l t h o u g h t h e d e n i a l r e f e r s t o August 1, 1990 as t h e d a t e o f t h e a l l e g e d 
i n j u r y , t h e Referee fo u n d t h a t t h e a c c i d e n t o c c u r r e d on J u l y 30, 1990. 
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I n t h e M a t t e r o f t h e Compensation o f 
HELEN M. E L L I S , Claimant 
WCB Case No. 90-18171 

ORDER ON REVIEW 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r a r i g h t a n k l e c o n d i t i o n ; 
and (2) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r t h e i n s u r e r ' s 
a l l e g e d l y u n r e a s o n a b l e d e n i a l o f t h e c l a i m . On r e v i e w , t h e i s s u e s a r e compens
a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

C o m p e n s a b i l i t y 

The R e f e r e e c o r r e c t l y concluded t h a t t h i s was an o c c u p a t i o n a l d i s e a s e 
c l a i m . I n d e c i d i n g t h i s m a t t e r , he a p p l i e d t h e law as amended by Or Laws 1990 
( S p e c i a l S e s s i o n ) , ch. 2. Clai m a n t r e q u e s t e d a h e a r i n g i n t h i s case a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , we concur 
w i t h t h e R e f e r e e and a p p l y t h e 1990 amendments t o ORS 656.802. Or Laws 1990 
( S p e c i a l S e s s i o n ) , ch.2 54; see I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 

I n o r d e r t o e s t a b l i s h an o c c u p a t i o n a l d i s e a s e , c l a i m a n t must p r o v e , by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s , t h a t her employment c o n d i t i o n s 
were t h e m a j o r c o n t r i b u t i n g cause o f her a n k l e c o n d i t i o n . ORS 6 5 6 . 8 0 2 ( 2 ) . A 
"major c o n t r i b u t i n g cause" means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f 
a c t i v i t i e s o r exposures w h i c h c o n t r i b u t e s more t o t h e ons e t o f t h e c o n d i t i o n 
t h a n a l l o t h e r a c t i v i t i e s o r exposures combined. See D e t h l e f s v. H y s t e r Co., 
295 Or 298 ( 1 9 8 3 ) . 

The o n l y m e d i c a l o p i n i o n was t h a t o f Dr. Kuzmitz. I n h i s J a n u a r y 1, 1991 
l e t t e r , he o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n was most l i k e l y secondary t o her em
pl o y m e n t . (Ex. 8 ) . We r e c o g n i z e t h a t "magic words" a r e n o t r e q u i r e d t o 
e s t a b l i s h c o m p e n s a b i l i t y . See McClendon v. Nabisco Brands, I n c . , 77 Or App 412 
(1 9 8 6 ) . N e v e r t h e l e s s , we do n o t f i n d Kuzmitz's o p i n i o n t o be p e r s u a s i v e . To 
b e g i n , we agree w i t h t h e Referee t h a t Dr. Kuzmitz's o p i n i o n i s l a c k i n g because 
i t d i d n o t d i s c u s s t h e r e l a t i v e c o n t r i b u t i o n o f c l a i m a n t ' s o f f - w o r k a c t i v i t i e s . 
See Mai v. Unique B u i l d i n g Maintenance, 93 Or App 703 ( 1 9 8 8 ) ; Robert A. Gebhard, 
41 Van N a t t a 22 ( 1 9 8 9 ) . Moreover, we c o n s i d e r t h e o p i n i o n t o be u n p e r s u a s i v e 
because i t i s p r i m a r i l y based on c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . Inasmuch as 
t h e R e f e r e e f o u n d c l a i m a n t t o l a c k c r e d i b i l i t y (based on her demeanor) and s i n c e 
we d e f e r t o t h a t f i n d i n g , we f i n d Dr. Kuzmitz's o p i n i o n u n p e r s u a s i v e . See 
M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) ; R i c h a r d A. H u c k i n s , 43 
Van N a t t a 1308 ( 1 9 9 1 ) . 

Unreasonable D e n i a l 

The R e f e r e e f o u n d , and we concur, t h a t t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
c l a i m was n o t u n r e a s o n a b l e . I n d e t e r m i n i n g i f a d e n i a l i s u n r e a s o n a b l e , t h e 
q u e s t i o n i s whether t h e i n s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . I f 
t h e i n s u r e r based i t s d e n i a l upon t h a t doubt, t h e d e n i a l i s n o t u n r e a s o n a b l e . 
Brown v. Ar g o n a u t Co., 93 Or App 588 (1988). The i n s u r e r ' s " r e a s o n a b l e n e s s " and 
" l e g i t i m a t e d o u b t " must be e v a l u a t e d i n l i g h t o f t h e i n f o r m a t i o n a v a i l a b l e t o i t 
a t t h e t i m e o f t h e d e n i a l . I d . When an i n s u r e r "has no i n f o r m a t i o n w i t h w h i c h 
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t o d e t e r m i n e whether a c o n d i t i o n was, o r was n o t , w o r k - r e l a t e d , a l e g i t i m a t e 
d o ubt e x i s t s as t o i t s l i a b i l i t y . " Joan M. A l v a r a d o , 43 Van N a t t a 477 ( 1 9 9 1 ) . 

Here, t h e o n i y i n f o r m a t i o n a v a i l a b l e t o t h e i n s u r e r p r i o r t o i t s d e n i a l on 
August 6, 1990, was c l a i m a n t ' s Form 801 and 82 7 (Exs. 1 and 2 ) , a n e g a t i v e x - r a y 
r e p o r t (Ex. 3) and Dr. Kuzmitz's t h r e e c h a r t n o t e s . (Ex. 4-6 ) . W h i l e we con
cede t h a t K u z m i t z ' s J u l y 10, 1990 c h a r t n o t e i n d i c a t e s t h a t c l a i m a n t q u i t work 
on June 30, 1990 because o f her a n k l e problems and g i v e s a b r i e f h i s t o r y o f t h e 
o n s e t o f t h e problems, t h a t n o t e merely r e c i t e s t h e h i s t o r y c l a i m a n t r e p o r t e d t o 
Kuz m i t z . (See Ex. 4 and Tr . 1 0 ) . Moreover, Kuzmitz's n o t e s n e i t h e r d i s c u s s 
c l a i m a n t ' s o f f - w o r k a c t i v i t i e s nor i n d i c a t e whether c l a i m a n t ' s work a c t i v i t i e s 
caused h e r c u r r e n t a n k l e d i s a b i l i t y . F i n a l l y , t h e employer had i n d i c a t e d on t h e 
801 Form t h a t c l a i m a n t ' s c o n d i t i o n d i d n o t occur d u r i n g t h e c o u r s e o f her em
plo y m e n t . (Ex. 2 ) . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e i n s u r e r had a l e g i t i m a t e 
d o ubt i n r e g a r d t o ' i t s l i a b i l i t y f o r t h e c l a i m . The i n s u r e r ' s d e n i a l was, 
t h e r e f o r e , n o t unr e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 19, 1991 i s a f f i r m e d . 

December 13, 1991 C i t e as 43 Van N a t t a 2705 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY L. WALDRUPE, Claimant 

WCB Case Nos. 90-17606 & 90-13576 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
R o d e r i c k D. P e t e r s ( S a i f ) , Defense A t t o r n e y 

Vavrosky, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : 
(1) f o u n d t h a t Dr. Pu z i s s was c l a i m a n t ' s a t t e n d i n g p h y s i c i a n ; and (2) s e t a s i d e 
t h e e m ployer's d e n i a l o f c l a i m a n t ' s s u r g e r y c l a i m f o r a r a d i a l n e u r o p a t h y c o n d i 
t i o n , w h i c h was based on t h e employer's r e f u s a l t o a u t h o r i z e c l a i m a n t ' s change 
o f a t t e n d i n g p h y s i c i a n . The employer has moved f o r remand f o r c o n s i d e r a t i o n o f 
a p o s t - h e a r i n g m e d i c a l r e p o r t from an independent m e d i c a l examiner. On r e v i e w , 
t h e i s s u e s a r e remand and j u r i s d i c t i o n . We deny t h e m o t i o n t o remand and v a c a t e 
t h e R e f e r e e ' s o r d e r . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSION OF LAW AND OPINION 
J u r i s d i c t i o n 

On May 7, 1990, t h e Oregon L e g i s l a t u r e passed Senate B i l l 1197, an e x t e n 
s i v e r e v i s i o n o f t h e Workers' Compensation Law. Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2. Because a h e a r i n g was convened a f t e r J u l y 1, 1990, t h i s m a t t e r i s p r o p 
e r l y a n a l y z e d under t h o s e r e v i s i o n s . Or Laws 1990 ( S p e c i a l S e s s i o n ) , c h. 2, 
54; I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

Here, c l a i m a n t wished t o change a t t e n d i n g p h y s i c i a n s . (Ex. 9 6 ) . T h i s 
d o c t o r recommended a d d i t i o n a l s u r g e r y . (Ex. 9 0 ) . The employer, r e l y i n g on OAR 
436-10-060 ( t h e number o f t i m e s c l a i m a n t may change p h y s i c i a n s by c h o i c e ) , 
d e n i e d c l a i m a n t ' s r e q u e s t f o r f u r t h e r s u r g e r y . (Ex. 9 1 ) . 
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C l a i m a n t r e q u e s t e d a h e a r i n g . Claimant a l s o r e q u e s t e d a u t h o r i z a t i o n f r o m 
t h e D i r e c t o r t o change a t t e n d i n g p h y s i c i a n s . (Ex. 9 6 ) . The M e d i c a l Review and 
Abuse S e c t i o n d e n i e d a u t h o r i z a t i o n pending t h e outcome o f c l a i m a n t ' s p e n d i n g 
h e a r i n g . 

A t h e a r i n g , c l a i m a n t narrowed t h e i s s u e s t o : (1) whether he had exceeded 
t h e number o f p h y s i c i a n s a l l o w e d by c h o i c e ; and (2) t h e employer's d e n i a l o f 
c l a i m a n t ' s s u r g e r y r e q u e s t . 

W i t h r e g a r d t o t h e f i r s t i s s u e , we r e c e n t l y h e l d i n T r a c y Johnson, 43 Van 
N a t t a 2546 ( 1 9 9 1 ) , t h a t t h e Hearings D i v i s i o n l a c k s j u r i s d i c t i o n t o r e v i e w t h e 
D i r e c t o r ' s r e f u s a l t o a u t h o r i z e a c l a i m a n t ' s r e q u e s t f o r an a d d i t i o n a l change o f 
a t t e n d i n g p h y s i c i a n . A c c o r d i n g l y , t h e Referee l a c k e d j u r i s d i c t i o n o v e r t h e sub
j e c t m a t t e r o f t h e f i r s t i s s u e . 

The R e f e r e e a l s o l a c k e d j u r i s d i c t i o n over t h e i s s u e o f t h e employer's 
d e n i a l . Under amended ORS 656.704(3), " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n 
c l u d e any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r f e e s f o r w h i c h a r e s o l u t i o n 
p r o c e d u r e i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. ORS 656.327 p r o v i d e s a p r o 
cedure f o r t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d w orker 
c o n c e r n i n g m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f 
f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " 

Here, t h e employer's d e n i a l i s based on i t s c o n t e n t i o n t h a t t h e s u r g e r y i s 
i n a p p r o p r i a t e and i n v i o l a t i o n o f t h e D i r e c t o r ' s r u l e r e g a r d i n g t h e change o f 
a t t e n d i n g p h y s i c i a n . See OAR 436-10-060. O r i g i n a l j u r i s d i c t i o n o v e r such d i s 
p u t e s i s no l o n g e r shared by t h e D i r e c t o r and t h e H e a r i n g s D i v i s i o n . S t a n l e y 
Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . Rather, because such d i s p u t e s do n o t c o n s t i 
t u t e m a t t e r s c o n c e r n i n g a c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e 
D i r e c t o r . See S t a n l e y Meyers, supra. 

Inasmuch as t h e d e n i a l d i d n o t r a i s e a m a t t e r c o n c e r n i n g a c l a i m w i t h i n 
t h e j u r i s d i c t i o n o f t h e H e arings D i v i s i o n , we v a c a t e t h e R e f e r e e ' s o r d e r and 
d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t . We a l s o v a c a t e t h e R e f e r e e ' s a t t o r n e y f e e 
award f o r p r e v a i l i n g a g a i n s t t h e d e n i a l . See S t a n l e y Meyers, s u p r a . 

Remand 

The employer moves f o r remand t o a l l o w i t t o admit an August 19, 1991 
p o s t - h e a r i n g m e d i c a l r e p o r t a u t h o r e d by an independent m e d i c a l examiner, Dr. 
B u t t o n . We d e c l i n e t o do so. 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
6 5 6 . 2 9 5 ( 5 ) . Because we conclude t h a t t h e Hearings D i v i s i o n l a c k s j u r i s d i c t i o n 
o f t h i s m a t t e r , we f u r t h e r c onclude t h a t t h e r e c o r d i s n o t i n s u f f i c i e n t l y d e v e l 
oped. The m o t i o n f o r remand i s d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 12, 1991 i s v a c a t e d . C l a i m a n t ' s h e a r i n g 
r e q u e s t i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . The Referee's a t t o r n e y f e e award 
i s v a c a t e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROXANNE McBRIDE-FINCHER, Claimant 

Own M o t i o n No. 88-0385M 
OWN MOTION ORDER 

Emmons, e t a l . , Claimant A t t o r n e y s 

C l a i m a n t r e q u e s t s r e v i e w o f a May 3, 1991 N o t i c e o f C l o s u r e , c o n t e n d i n g 
t h a t she i s n o t m e d i c a l l y s t a t i o n a r y and i s t h e r e f o r e e n t i t l e d t o a d d i t i o n a l 
c o m p e n sation. C l a i m a n t ' s c l a i m was v o l u n t a r i l y reopened i n J u l y 1987 under 
ORS 656.278. Temporary d i s a b i l i t y compensation was t e r m i n a t e d i n F e b r u a r y 1988 
when c l a i m a n t r e t u r n e d t o r e g u l a r work, a l t h o u g h t h e c l a i m was n o t c l o s e d . By a 
J u l y 8, 1988 Own M o t i o n Order, we a u t h o r i z e d t h e payment o f a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y compensation commencing t h e dat e o f an a u t h o r i z e d s u r g e r y . By N o t i c e 
o f C l o s u r e d a t e d May 3, 1990, t h e i n s u r e r c l o s e d t h e c l a i m w i t h an award o f tem
p o r a r y d i s a b i l i t y compensation from J u l y 1, 1987 t h r o u g h A p r i l 3, 1990. The No
t i c e o f C l o s u r e d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f January 1, 1990 and 
i n d i c a t e d t h a t t e m p o r a r y d i s a b i l i t y compensation p a i d d u r i n g t h e open c l a i m 
p e r i o d t o t a l e d $16,860.52. Claimant d i d n o t r e q u e s t Board r e v i e w o f t h i s c l a i m 
c l o s u r e . 

On March 7, 1991, t h e i n s u r e r i s s u e d an amended N o t i c e o f C l o s u r e , w h i c h i s 
i d e n t i c a l t o t h e May 3, 1990 N o t i c e o f Cl o s u r e i n a l l r e s p e c t s b u t one: The 
t e m p o r a r y d i s a b i l i t y compensation p a i d d u r i n g t h e open c l a i m p e r i o d was r e v i s e d 
t o a t o t a l o f $21,837.21. Claimant t i m e l y r e q u e s t e d Board r e v i e w o f t h e amended 
N o t i c e o f C l o s u r e , c o n t e n d i n g t h a t she i s n o t m e d i c a l l y s t a t i o n a r y and i s t h e r e 
f o r e e n t i t l e d t o a d d i t i o n a l compensation. 

Here, t h e r e a r e two N o t i c e s o f C l o s u r e . The f i r s t N o t i c e o f C l o s u r e a c t u 
a l l y c l o s e d t h e c l a i m and e s t a b l i s h e d January 1, 1990 as t h e d a t e c l a i m a n t be
came m e d i c a l l y s t a t i o n a r y . The second n o t i c e changed t h e t o t a l o f t e m p o r a r y 
d i s a b i l i t y compensation p a i d b u t d i d n o t a l t e r t h e m e d i c a l l y s t a t i o n a r y d a t e o r 
the p e r i o d f o r w h i c h t h e compensation was p a i d . 

C l a i m a n t ' s r i g h t t o c h a l l e n g e t h e m e d i c a l l y s t a t i o n a r y d a t e i s b a r r e d by 
w a i v e r i f c l a i m a n t k n o w i n g l y and i n t e n t i o n a l l y r e l i n q u i s h e d her r i g h t t o do so. 
See Drews v. EBI Companies, 310 Or 134, 150-151 ( 1 9 9 0 ) . Payments o f t e m p o r a r y 
d i s a b i l i t y compensation ceased as o f A p r i l 3, 1990. The May 3, 1990 N o t i c e o f 
C l o s u r e e s t a b l i s h e d January 1, 1990 as t h e d a t e c l a i m a n t became m e d i c a l l y s t a 
t i o n a r y and t h e r e b y p u t c l a i m a n t on n o t i c e t h a t she must a c t on t h e N o t i c e by 
c h a l l e n g i n g t h e m e d i c a l l y s t a t i o n a r y d a t e i n o r d e r t o p r e s e r v e c o n t i n u i n g tempo
r a r y d i s a b i l i t y payments. Here, c l a i m a n t k n o w i n g l y waived t h o s e payments when 
she f a i l e d t o r e q u e s t Board r e v i e w o f t h e May 3, 1990 N o t i c e o f C l o s u r e t h a t es
t a b l i s h e d J anuary 1, 1990 as t h e m e d i c a l l y s t a t i o n a r y d a t e . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e v i e w o f t h e March 7, 1991 N o t i c e o f C l o s u r e 
i s d e n i e d . 

E n t i t l e m e n t t o m e d i c a l expenses p u r s u a n t t o ORS 656.245 i s n o t a f f e c t e d by 
t h i s o r d e r . I n a d d i t i o n , c l a i m a n t ' s c l a i m may be reopened f o r a d d i t i o n a l tempo
r a r y d i s a b i l i t y compensation i f she s u s t a i n s a wor s e n i n g o f her compensable i n 
j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r o t h e r t r e a t m e n t r e 
q u i r i n g h o s p i t a l i z a t i o n . ORS656.278(1)(a) . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BONNIE J . McCABE, Claimant 

WCB Case No. 90-19744 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r t h a t : award
ed c l a i m a n t 3 p e r c e n t (4.5 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f 
f u n c t i o n o f her r i g h t hand, and awarded c l a i m a n t 12 p e r c e n t (18 degrees) sched
u l e d permanent d i s a b i l i t y f o r l o s s o f f u n c t i o n o f her l e f t hand, whereas a No
t i c e o f C l o s u r e awarded no scheduled permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e 
i s e x t e n t o f sc h e d u l e d permanent d i s a b i l i t y . We m o d i f y i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a p p l i e d t h e " s t a n d a r d s " i n e f f e c t a t t h e t i m e o f t h e May 22, 
1990 N o t i c e o f C l o s u r e and awarded c l a i m a n t 3 p e r c e n t s c h e d u l e d permanent d i s 
a b i l i t y f o r l o s s o f use o r f u n c t i o n o f her r i g h t hand and 12 p e r c e n t s c h e d u l e d 
d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f her l e f t hand. We a p p l y t h e same 
" s t a n d a r d s " and m o d i f y . 

G r i p s t r e n g t h 

The R e f e r e e awarded c l a i m a n t 5 p e r c e n t f o r l o s t g r i p s t r e n g t h i n her l e f t 
hand. On r e v i e w , SAIF contends t h a t t h e o n l y assessment o f g r i p s t r e n g t h i n t h e 
r e c o r d c o n s i s t e d o f c l a i m a n t ' s t r e a t i n g d o c t o r , Dr. S i r o u n i a n , s q u e e z i n g her 
hand and s u b s e q u e n t l y c o n c l u d i n g t h a t her g r i p was weaker. 

We agree t h a t a 5 p e r c e n t award i s n o t w a r r a n t e d i n t h i s case. We agree 
w i t h t h e R e f e r e e ' s r e a s o n i n g t h a t , i n l i g h t o f c l a i m a n t ' s t e s t i m o n y and Dr. 
S i r o u n i a n ' s s t a t e m e n t t h a t g r i p s t r e n g t h was o n l y " s l i g h t l y d i m i n i s h e d , " t h e 
f a c t t h a t E x h i b i t 20 demonstrates t h a t he c i r c l e d t h e maximum award o f 39 p e r 
c e n t f o r l o s t g r i p s t r e n g t h i s n o t p e r s u a s i v e w i t h o u t f u r t h e r e x p l a n a t i o n . I n 
a d d i t i o n , a l t h o u g h c l a i m a n t contends t h a t Dr. S i r o u n i a n has measured h e r i m p a i r 
ment, we a r e n o t persuaded by h i s r e p o r t . I n a December 5, 1990 l e t t e r , Dr. 
S i r o u n i a n s t a t e d : 

"The p a t i e n t has l o s s o f g r i p s t r e n g t h , w h i c h i s b a s i c a l l y 
a q u a l i t a t i v e e x a m i n a t i o n on my p a r t . I suggest f o r a more 
q u a n t i t a t i v e e x a m i n a t i o n t h a t she be r e f e r r e d f o r a F u n c t i o n a l 
C a p a c i t i e s E v a l u a t i o n o f t h e hand t o d e t e r m i n e t h e p e r c e n t o f 
g r i p s t r e n g t h l o s s i n t h e r i g h t and l e f t upper e x t r e m i t y . " 

A c c o r d i n g l y , because Dr. S i r o u n i a n has suggested t h a t h i s assessment o f 
c l a i m a n t ' s l o s t g r i p s t r e n g t h was o n l y q u a l i t a t i v e and he recommended f u r t h e r 
t e s t i n g , we a r e n o t persuaded t h a t h i s r e p o r t e s t a b l i s h e s measurable i m p a i r m e n t 
under t h e " s t a n d a r d s " . I n a d d i t i o n , a l t h o u g h c l a i m a n t c r e d i b l y t e s t i f i e d t h a t 
h e r g r i p s t r e n g t h was d i m i n i s h e d , we have p r e v i o u s l y c o n c l u d e d t h a t l a y t e s t i 
mony on t h i s i s s u e i s n o t s u f f i c i e n t . Dachel Snocker, 43 Van N a t t a 1173 ( 1 9 9 1 ) . 
Under t h e c i r c u m s t a n c e s , we agree w i t h SAIF t h a t an award f o r l o s t g r i p s t r e n g t h 
under t h e " s t a n d a r d s " i s n o t a p p r o p r i a t e . 
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We adopt t h e Referee's o p i n i o n and c o n c l u s i o n s on t h e i s s u e o f im p a i r m e n t 
v a l u e s f o r c l a i m a n t ' s c h r o n i c c o n d i t i o n s . However, because we have c o n c l u d e d 
t h a t no im p a i r m e n t v a l u e s h o u l d be awarded f o r g r i p s t r e n g t h , we m o d i f y c l a i m 
a n t ' s t o t a l i m p a i r m e n t o f t h e l e f t hand t o 7 p e r c e n t . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t i s e n t i t l e d t o 3 p e r 
c e n t s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f her r i g h t 
hand. F u r t h e r m o r e , c l a i m a n t i s e n t i t l e d t o 7 p e r c e n t scheduled permanent d i s 
a b i l i t y f o r l o s s o f use o r f u n c t i o n o f her l e f t hand. A l t h o u g h t h e R e f e r e e ' s 
"Order" awarded d i s a b i l i t y f o r c l a i m a n t ' s l e f t and r i g h t "arm," c l a i m a n t s u f f e r s 
no "arm" im p a i r m e n t under t h e " s t a n d a r d s . " We c o r r e c t t h i s a p p a r e n t s c r i v e n e r ' s 
e r r o r . 

We n o t e t h a t , a l t h o u g h SAIF r e q u e s t e d r e v i e w o f t h e Referee's s c h e d u l e d 
permanent d i s a b i l i t y awards, SAIF d i d not r e q u e s t a r e d u c t i o n o f c l a i m a n t ' s 
s c h e d u l e d award f o r her r i g h t hand. A c c o r d i n g l y , a l t h o u g h we a f f i r m t h e Ref
e r e e ' s award f o r t h e r i g h t hand, we do not award an a t t o r n e y f e e on t h e i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 18, 1991 i s m o d i f i e d . I n l i e u o f t h e 
Ref e r e e ' s award o f 12 p e r c e n t (18 degrees) scheduled permanent d i s a b i l i t y f o r 
c l a i m a n t ' s l o s s o f use o r f u n c t i o n o f her l e f t hand, c l a i m a n t i s awarded a t o t a l 
o f 7 p e r c e n t (10.5 degrees) scheduled permanent d i s a b i l i t y . The remainder o f 
t h e o r d e r and t h e Referee's award o f 3 p e r c e n t (4.5 degrees) s c h e d u l e d permanent 
d i s a b i l i t y f o r c l a i m a n t ' s l o s s o f use o r f u n c t i o n o f her r i g h t hand i s a f f i r m e d . 

December 16, 1991 C i t e as 43 Van N a t t a 2709 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JEFF A. NEWMAN, Clai m a n t 
WCB Case No. 90-22099 

ORDER ON REVIEW 
M y r i c k , e t a l . , C l aimant A t t o r n e y s 

Ronald Pomeroy ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t s e t 
a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t l e f t i n t r a s c a p u l a r , l e f t s i d e , 
and neck c o n d i t i o n s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e s e t a s i d e SAIF's d e n i a l on t h e grounds t h a t c l a i m a n t had s a t i s 
f i e d ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , which p r o v i d e s t h a t a c o n s e q u e n t i a l c o n d i t i o n i s com
p e n s a b l e i f t h e compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e conse
q u e n t i a l c o n d i t i o n , and ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , which p r o v i d e s t h a t a c l a i m must be 
e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . We agree w i t h 
t h e R e f e r e e ' s a n a l y s i s r e g a r d i n g ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , and h i s u l t i m a t e c o n c l u s i o n 
t h a t c l a i m a n t ' s c o n d i t i o n i s compensable, and adopt t h e Referee's o r d e r e x c e p t 
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f o r t h a t p o r t i o n c o n c e r n i n g ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , f o r w h i c h we p r o v i d e t h e f o l 
l o w i n g a n a l y s i s . 

I n J u l i e K. Gasperino, 43 Van N a t t a 1151, 1153 ( 1 9 9 1 ) , w h i c h i s s u e d subse
quent t o t h e Referee's o r d e r , we h e l d t h a t t h e "major c o n t r i b u t i n g cause" s t a n 
d a r d r e q u i r e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) a p p l i e s t o " s e c o n d a r i l y c o n s e q u e n t i a l con
d i t i o n s " w h i l e t h e " m a t e r i a l c o n t r i b u t i n g cause" s t a n d a r d remains t o p r o v e 
" p r i m a r i l y c o n s e q u e n t i a l c o n d i t i o n s . " The Referee, i n a p p l y i n g t h e m a j o r con
t r i b u t i n g cause s t a n d a r d , found t h a t c l a i m a n t ' s c o n d i t i o n was a secondary conse
q u e n t i a l c o n d i t i o n . 

We agree w i t h c l a i m a n t ' s a s s e r t i o n t h a t h i s c o n d i t i o n i s p r o p e r l y c h a r a c 
t e r i z e d as a p r i m a r y consequence o f t h e June 1990 i n j u r y . The m e d i c a l e v i d e n c e 
shows t h a t c l a i m a n t r e p o r t e d e x p e r i e n c i n g a t l e a s t some o f h i s c u r r e n t symptoms 
s h o r t l y a f t e r t h e a c c i d e n t . Those symptoms c o n t i n u e d t o p l a g u e c l a i m a n t , 
p r o m p t i n g him t o seek t r e a t m e n t from Dr. P u r t z e r . The m e d i c a l e v i d e n c e t h e r e 
f o r e d e m o n s t r a t e s t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n arose from t h e June 1990 
a c c i d e n t , as opposed t o b e i n g a "consequence" o f t h e i n j u r i e s t h a t he s u s t a i n e d 
i n t h e a c c i d e n t . We t h u s conclude t h a t c l a i m a n t ' s c o n d i t i o n i s a p r i m a r y conse
quence. See J u l i e K. Gasperino, supra, 43 Van N a t t a a t 1153. A c c o r d i n g l y , 
c l a i m a n t must p r o v e t h a t t h e June 1990 a c c i d e n t was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s c u r r e n t c o n d i t i o n i n o r d e r f o r h i s c l a i m t o be compensable. 

We c o n c l u d e t h a t c l a i m a n t has c a r r i e d t h a t burden o f p r o o f . We f i r s t n o t e 
t h a t "magic words" a r e n o t r e q u i r e d i n a case i n whic h t h e r e c o r d , as a whole, 
s a t i s f i e s c l a i m a n t ' s burden o f p r o o f . See McClendon v. Nabisco Brands, I n c . , 77 
Or App 412 ( 1 9 8 6 ) . Here, Dr. P u r t z e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d 
t h a t c l a i m a n t ' s c o n d i t i o n " i s r e l a t e d " t o h i s compensable i n j u r y . (Exs. 10, 
1 1 ) . P u r t z e r a l s o e x p l a i n e d t h a t h i s i n i t i a l d i a g n o s i s o f "un d e t e r m i n e d e t i o l 
ogy" was based on h i s f i n d i n g t h a t c l a i m a n t ' s symptoms d i d n o t f i t e x a c t l y w i t h 
a d e f i n i t e n e u r o l o g i c a l d i a g n o s i s b u t t h a t such an o c c u r r e n c e was common " i n 
t h i s t y p e o f d i f f i c u l t y . " ( I d . ) We are persuaded t h a t t h e r e c o r d i n t h i s case 
s a t i s f i e s c l a i m a n t ' s burden o f p r o o f . 

SAIF a s s e r t s , however, t h a t t h e r e p o r t o f Dr. P u r t z e r i s n o t r e l i a b l e and 
t h a t a r e p o r t f r o m t h e Or t h o p a e d i c C o n s u l t a n t s proved t h a t c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s were n o t s u p p o r t e d by o b j e c t i v e f i n d i n g s b u t r a t h e r were a r e s u l t o f 
" s i g n i f i c a n t e m b e l l i s h m e n t . " L i k e t h e Referee, we a l s o d e f e r t o Dr. P u r t z e r ' s 
m e d i c a l o p i n i o n because P u r t z e r i s t h e t r e a t i n g p h y s i c i a n and has had t h e g r e a t 
e s t o p p o r t u n i t y t o observe c l a i m a n t . 

SAIF f u r t h e r contends t h a t , even r e l y i n g on Dr. P u r t z e r ' s o p i n i o n , c l a i m a n t 
f a i l e d t o p r o v e t h a t t h e c l a i m " i s e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by 
o b j e c t i v e f i n d i n g s , " as r e q u i r e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 

A c l a i m a n t may s a t i s f y t h e " o b j e c t i v e f i n d i n g s " r e q u i r e m e n t o f ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) i f he o f f e r s evidence t h a t a p h y s i c i a n has examined him and d e t e r 
mined t h a t he s u f f e r s from a d i s a b i l i t y o r a p h y s i c a l c o n d i t i o n t h a t r e q u i r e s 
m e d i c a l s e r v i c e s . Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . That d e t e r m i n a 
t i o n may be based on p u r e l y o b j e c t i v e f a c t o r s , ORS 656.005(19), o r on t h e work
e r ' s d e s c r i p t i o n o f t h e p a i n t h a t he i s e x p e r i e n c i n g , as l o n g as t h e p h y s i c i a n 
i n d i c a t e s t h a t t h e worker i n f a c t e x p e r i e n c e s symptoms and does n o t m e r e l y r e 
c i t e t h e c l a i m a n t ' s c o m p l a i n t s o f p a i n . Suzanne Robertson supra. 

I n t h i s case, Dr. P u r t z e r ' s r e p o r t t h a t noted decreased p i n p r i c k on t h e 
l e f t s i d e i s an o b j e c t i v e f i n d i n g under ORS 656.005(19). A d d i t i o n a l l y , P u r t z e r 
c l e a r l y i n d i c a t e d t h a t c l a i m a n t was e x p e r i e n c i n g t h e symptoms f o r w h i c h he was 
s e e k i n g t r e a t m e n t ; a l t h o u g h o f an "undetermined e t i o l o g y " , P u r t z e r f o u n d t h a t 
c l a i m a n t s u f f e r e d f r o m "neck p a i n and i n t r a s c a p u l a r p a i n and l e f t arm and l e g 
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numbness" and p r e s c r i b e d m e d i c a t i o n and p h y s i c a l t h e r a p y . (Ex. 5- 2 ) . P u r t z e r ' s 
o p i n i o n t h e r e f o r e a l s o s a t i s f i e s " o b j e c t i v e f i n d i n g s " under Suzanne Ro b e r t s o n . 
We t h u s c o n c l u d e t h a t c l a i m a n t " e s t a b l i s h e d t h e c l a i m w i t h m e d i c a l e v i d e n c e sup
p o r t e d by o b j e c t i v e f i n d i n g s . " 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-10-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $1,000, t o be p a i d by t h e 
SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 22, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $1,000, t o be p a i d by t h e SAIF Cor
p o r a t i o n . 

December 16, 1991 C i t e as 43 Van N a t t a 2711 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN M. STARNES, C l a i m a n t 

WCB Case No. 90-10338 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Davis & Bostwick, Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t : (1) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m ; and (2) assessed a p e n a l t y 
and r e l a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e d e n i a l . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f 
f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e found c l a i m a n t not c r e d i b l e based on h i s demeanor. We d e f e r t o 
t h a t f i n d i n g , because o f t h e Referee's o p p o r t u n i t y t o observe c l a i m a n t . C o a s t a l 
Farm Supply v. H u l t b e r q , 84 Or App 282 (1987). N o t w i t h s t a n d i n g t h a t f i n d i n g , 
however, t h e Ref e r e e , r e l y i n g on t h e m e d i c a l evidence and t h e t e s t i m o n y o f o t h e r 
w i t n e s s e s , c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d a compensable i n j u r y . We 
agree and adopt her c o n c l u s i o n s and r e a s o n i n g . 

P e n a l t i e s 

F i n d i n g t h a t t h e i n s u r e r had no reasonable b a s i s , e i t h e r m e d i c a l l y o r f a c 
t u a l l y , f o r d e n y i n g c l a i m a n t ' s i n j u r y c l a i m , t h e Referee c o n c l u d e d t h a t t h e de
n i a l was u n r e a s o n a b l e and assessed a $400 p e n a l t y and r e l a t e d a t t o r n e y f e e . We 
agree t h a t t h e d e n i a l was unreasonable and adopt t h e Referee's c o n c l u s i o n t h a t a 
p e n a l t y was a p p r o p r i a t e . However, a p e n a l t y f o r an unr e a s o n a b l e d e n i a l i s based 
on a p e r c e n t a g e o f t h e amounts t h e n due, w i t h a maximum p e n a l t y o f 25 p e r c e n t . 
See ORS 656. 2 6 2 ( 1 0 ) . As t h e i n s u r e r c o r r e c t l y p o i n t s o u t , t h e Re f e r e e assessed 
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a $400 p e n a l t y w i t h o u t r e f e r e n c e t o o r r e g a r d f o r any amounts t h e n due. We mod
i f y t h e p e n a l t y a c c o r d i n g l y . 

We a l s o c o n c l u d e t h a t c l a i m a n t was not e n t i t l e d t o a s e p a r a t e a t t o r n e y f e e 
under t h e c i r c u m s t a n c e s . I f a c a r r i e r unreasonably r e f u s e d t o pay compensation, 
f o r m e r ORS 656.262(10) a u t h o r i z e d t h e assessment o f an a t t o r n e y f e e under ORS 
65 6 . 3 8 2 ( 1 ) . However, t h e l e g i s l a t u r e amended ORS 656.262(10) d u r i n g i t s 1990 
S p e c i a l S e s s i o n . See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 15. I n p l a c e o f 
t h e language a u t h o r i z i n g t h e assessment o f a se p a r a t e a t t o r n e y f e e , ORS 
656.262(10) now p r o v i d e s t h a t , i f t h e worker i s r e p r e s e n t e d by an a t t o r n e y , t h e 
a t t o r n e y s h a l l r e c e i v e o n e - h a l f o f t h e p e n a l t y " i n l i e u o f an a t t o r n e y f e e . " 
A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s awarded o n e - h a l f o f t h e assessed p e n a l t y , i n 
l i e u o f an a t t o r n e y f e e . See N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . 

A t t o r n e y Fee on Board Review 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s a l 
lowed o r reduced compensation awarded t o c l a i m a n t , c l a i m a n t i s e n t i t l e d t o an 
assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e c o m p e n s a b i l i t y i s s u e . ORS 
65 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a re a s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s 
$800, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u 
l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 29, 1991 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . I n l i e u o f t h e Referee's assessed p e n a l t y and r e l a t e d a t t o r n e y f e e , 
c l a i m a n t i s awarded a p e n a l t y e q u a l t o 2 5 p e r c e n t o f t h e amounts t h e n due as o f 
t h e d a t e o f h e a r i n g as a r e s u l t o f t h e o v e r t u r n i n g o f t h e i n s u r e r ' s d e n i a l . 
C l a i m a n t ' s a t t o r n e y i s awarded o n e - h a l f o f t h e assessed p e n a l t y i n l i e u o f an 
a t t o r n e y f e e . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a re a s o n a b l e a t t o r n e y f e e o f $800, t o be 
p a i d by t h e i n s u r e r . 

December 16, 1991 C i t e as 43 Van N a t t a 2712 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NATHANIEL YOUNG, C l a i m a n t 
WCB Case No. 90-16703 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 

Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee S c h u l t z ' o r d e r 
t h a t : ( 1) s e t a s i d e i t s August 17, 1990 and October 4, 1990 d e n i a l s i n s o f a r as 
t h e y d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s low back i n j u r y c l a i m ; and 
(2) assessed a 25 p e r c e n t p e n a l t y , t o be shared by c l a i m a n t and h i s a t t o r n e y , 
f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable August 17, 1990 d e n i a l . I n h i s b r i e f , 
c l a i m a n t c h a l l e n g e s t h a t p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o award 
h i s a t t o r n e y a s e p a r a t e a t t o r n e y f e e f o r s e c u r i n g t h e p e n a l t y . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y , and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 
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FINDINGS OF FACT 
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We adopt t h e Referee's " F i n d i n g s o f Fact" as our own. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s i n j u r y o c c u r r e d i n t h e course o f h i s employment. C l a i m a n t has 
e s t a b l i s h e d by o b j e c t i v e evidence t h a t h i s i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s subsequent d i s a b i l i t y and need f o r t r e a t m e n t . 

The i n s u r e r ' s August 17, 1990 d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m 
was n o t s u p p o r t e d by a l e g i t i m a t e doubt as t o i t s l e g a l l i a b i l i t y f o r c l a i m a n t ' s 
c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t c l a i m a n t s u s t a i n e d an 
i n j u r y as opposed t o a wor s e n i n g o f a p r e e x i s t i n g c o n d i t i o n . We f u r t h e r adopt 
t h e R e f e r e e ' s r e a s o n i n g and c o n c l u s i o n t h a t c l a i m a n t has e s t a b l i s h e d by o b j e c 
t i v e m e d i c a l e v i d e n c e t h a t h i s i n j u r y was a m a t e r i a l l y c o n t r i b u t i n g cause o f h i s 
subsequent d i s a b i l i t y and need f o r t r e a t m e n t w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The i n s u r e r argues t h a t t h e r e are no o b j e c t i v e f i n d i n g s t o s u p p o r t compens
a b i l i t y as r e q u i r e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . We d i s a g r e e . " O b j e c t i v e f i n d i n g s " i n 
s u p p o r t o f m e d i c a l e v i d e n c e a r e d e f i n e d t o i n c l u d e , b u t are n o t l i m i t e d t o , 
"ranges o f m o t i o n , a t r o p h y , muscle s t r e n g t h , muscle spasm, and d i a g n o s t i c e v i 
dence s u b s t a n t i a t e d by c l i n i c a l f i n d i n g s . " Amended ORS 656. 0 0 5 ( 1 9 ) . Based on 
c l a i m a n t ' s r e p o r t i n g t o him o f t h e mechanics o f i n j u r y and h i s p h y s i c a l examina
t i o n o f c l a i m a n t . Dr. D a n i e l s noted c l a i m a n t had f o c a l p a i n a t L5-S1 i n t h e mid
l i n e and a t t h e S I j o i n t s b i l a t e r a l l y , and i n c r e a s e d d i s c o m f o r t w i t h f l e x i o n b u t 
n o t w i t h t o r s i o n . T h e r e f o r e , he concluded t h a t c l a i m a n t had s u s t a i n e d a 
l u m b o s a c r a l s t r a i n a t work, r e q u i r i n g r e s t , i c e , h e a t , n a r c o t i c p a i n r e l i e v e r s , 
and p r e s c r i p t i o n muscle r e l a x a n t s . A p h y s i c i a n ' s e v a l u a t i o n o f a w o r k e r ' s sub
j e c t i v e c o m p l a i n t s s a t i s f i e s t h e d e f i n i t i o n o f " o b j e c t i v e f i n d i n g s . " Suzanne 
R o b e r t s o n , 43 Van N a t t a 1505 (1991). 

The i n s u r e r a l s o argues t h a t , p u r s u a n t t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , c l a i m a n t ' s 
c o n d i t i o n a f t e r May 29, 1990 was n o t compensable. That p r o v i s i o n l i m i t s t h e r e 
c o v e r y o f b e n e f i t s where a p r e e x i s t i n g c o n d i t i o n combines w i t h a compensable i n 
j u r y t o cause o r p r o l o n g d i s a b i l i t y o r a need f o r t r e a t m e n t . Here, t h e r e i s no 
m e d i c a l e v i d e n c e t h a t c l a i m a n t ' s i n j u r y has combined w i t h p r e e x i s t i n g degenera
t i v e c o n d i t i o n c r e a t i n g a " r e s u l t a n t c o n d i t i o n " . T h e r e f o r e , we r e j e c t t h e i n 
s u r e r ' s c o n t e n t i o n . 

P e n a l t i e s and A t t o r n e y Fees 

We agree w i t h t h e Referee t h a t t h e i n s u r e r ' s August 17, 1990 d e n i a l was un
r e a s o n a b l e , and adopt h i s o r d e r a s s e s s i n g a 25 p e r c e n t p e n a l t y , w i t h o n e - h a l f o f 
t h e p e n a l t y t o be p a i d t o c l a i m a n t ' s counsel i n l i e u o f an a t t o r n e y f e e , as p r o 
v i d e d under amended ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . 

On r e v i e w , c l a i m a n t a s s e r t s t h a t h i s a t t o r n e y i s e n t i t l e d t o a s e p a r a t e a t 
t o r n e y f e e under amended ORS 656.382(1) f o r s e c u r i n g t h e p e n a l t y . The f a c t u a l 
b a s i s a s s e r t e d i n s u p p o r t o f t h e f e e , i . e . , unreasonableness o f t h e i n s u r e r ' s 
August 17, 1990 course and scope d e n i a l , i s t h e same f a c t u a l b a s i s f o r w h i c h t h e 
p e n a l t y under ORS 656 . 2 6 2 ( 1 0 ) ( a ) was assessed. Under t h e s e c i r c u m s t a n c e s , 
c l a i m a n t ' s a t t o r n e y was o n l y e n t i t l e d t o r e c e i v e o n e - h a l f o f t h e p e n a l t y , " i n 
l i e u o f an a t t o r n e y f e e . " N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . 
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For s u c c e s s f u l l y d e f e n d i n g on r e v i e w a g a i n s t t h e employer's a p p e a l on t h e 
c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed a t t o r n e y 
f e e . ORS 65 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s 
$700, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u 
l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . Inasmuch as p e n a l t i e s a r e n o t compensation f o r purposes o f ORS 
65 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w 
c o n c e r n i n g t h e Referee's p e n a l t y award. Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; 
Dotson v. Bohemia, I n c . , 80 Or App 233 (19 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 7, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded 
an assessed a t t o r n e y f e e o f $700, payable by t h e i n s u r e r . 

December 17, 1991 C i t e as 43 Van N a t t a 2714 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
HOWARD G. GAROUTTE, Claimant 

WCB Case No. 90-00259 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Tenenbaum. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r t h a t : ( 1 ) s e t a s i d e 
i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r worsened l e f t knee and r i g h t h i p con
d i t i o n s ; (2) f o u n d c l a i m a n t ' s low back c o n d i t i o n t o be compensable; and (3) 
g r a n t e d permanent t o t a l d i s a b i l i t y e f f e c t i v e November 29, 1990, whereas D e t e r m i 
n a t i o n O r d e rs had awarded 20 p e r c e n t (30 degrees) sche d u l e d permanent p a r t i a l 
d i s a b i l i t y f o r a l e f t f o r e a r m c o n d i t i o n , 10 p e r c e n t (15 degrees) s c h e d u l e d p e r 
manent p a r t i a l d i s a b i l i t y f o r a l e f t knee c o n d i t i o n , 19 p e r c e n t (28.5 degrees) 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r a r i g h t knee c o n d i t i o n , and 20 p e r 
c e n t (64 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r a low back c o n d i 
t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h a t h i s permanent t o t a l d i s 
a b i l i t y award s h o u l d be e f f e c t i v e November 15, 1989. On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y , e x t e n t o f scheduled and unscheduled permanent d i s a b i l i t y , i n 
c l u d i n g permanent t o t a l d i s a b i l i t y , and, i f c l a i m a n t i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d , t h e e f f e c t i v e d a t e o f permanent t o t a l d i s a b i l i t y award. We a f f i r m i n 
p a r t , m o d i f y i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " b u t n o t h i s " U l t i m a t e F i n d i n g s 
o f F a c t " , w i t h t h e f o l l o w i n g m o d i f i c a t i o n s . 

C l a i m a n t worked f o r t h e i n s u r e d from September 1974 u n t i l O c tober 1, 1986. 
Between September 1974 and October 1976, he perfor m e d as a warehouseman and 
machine o p e r a t o r (SVP 6/medium). 

C l a i m a n t ' s t o t a l s cheduled d i s a b i l i t y award f o r h i s r i g h t knee c o n d i t i o n i s 
19 p e r c e n t t o d a t e . 
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P r e l i m i n a r y m a t t e r s 

A p p l i c a b l e law 

Because t h e i n i t i a l h e a r i n g r e q u e s t was f i l e d b e f o r e May 1, 1990, and t h e 
h e a r i n g f i r s t convened p r i o r t o J u l y 1, 1990, we a p p l y t h e law i n e f f e c t p r i o r 
t o t h e J u l y 1990 amendments. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 
5 4 ( 2 ) ; Brad R. C h r i s t i e , 43 Van N a t t a 608 (1991). However, because c l a i m a n t 
amended h i s h e a r i n g r e q u e s t t o i n c l u d e i s s u e s r a i s e d by t h e i n s u r e r ' s J u l y 20, 
1990 p a r t i a l d e n i a l ( w h i c h c l e a r l y i s s u e d a f t e r t h e s t a t u t o r y amendments became 
e f f e c t i v e ) , we a p p l y t h e law as amended t o t h e i s s u e framed by t h a t d e n i a l , 
i . e . , t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t knee, low back and h i p c o n d i t i o n s 
"as t h e y r e l a t e t o t h e r i g h t knee c l a i m . " Ex. 82A; see I d a Walker, 43 Van 
N a t t a 1402, 1405 (1 9 9 1 ) . 

Res J u d i c a t a and R e s p o n s i b i l i t y Defenses 

The i n s u r e r argues t h a t i t cannot be h e l d r e s p o n s i b l e f o r c l a i m a n t ' s c u r 
r e n t l e f t knee problems and t h e i r sequelae, because t h e SAIF C o r p o r a t i o n 
a c c e p t e d t h e l e f t knee c o n d i t i o n and remains r e s p o n s i b l e f o r i t . I n s u p p o r t , 
t h e i n s u r e r advances two t h e o r i e s . F i r s t , i t argues t h a t t h e c u r r e n t c l a i m i s 
p r e c l u d e d by t h e Board's August 11, 1989 Own Mo t i o n Order w h i c h reopened c l a i m 
a n t ' s l e f t knee c l a i m w i t h SAIF. (See Ex. 71E). Second, t h e i n s u r e r argues 
t h a t , i f t h e c l a i m i s n o t b a r r e d , SAIF remains r e s p o n s i b l e f o r c l a i m a n t ' s l e f t 
knee c o n d i t i o n as i t i s t h e i n s u r e r which accepted t h a t c o n d i t i o n and t h e 
Refe r e e l a c k e d j u r i s d i c t i o n t o s h i f t r e s p o n s i b i l i t y from SAIF. We d i s a g r e e . 

Res J u d i c a t a 

The d o c t r i n e o f r e s j u d i c a t a a p p l i e s t o w o r k e r s ' compensation cases and 
p r e c l u d e s r e l i t i g a t i o n o f c l a i m s and i s s u e s p r e v i o u s l y a d j u d i c a t e d . N o r t h 
Clackamas School D i s t r i c t v. White, 305 Or 48, 50, m o d i f i e d 305 Or 468 (1 9 8 8 ) . 
The d o c t r i n e o f r e s j u d i c a t a has two as p e c t s : " c l a i m p r e c l u s i o n " and " i s s u e 
p r e c l u s i o n " . W h i t e , supra. 

Because t h e i s s u e s p r e s e n t l y b e f o r e us were n o t " a c t u a l l y l i t i g a t e d " a t t h e 
t i m e o f t h e Board's Own M o t i o n Order, i s s u e p r e c l u s i o n does n o t a p p l y t o t h e 
p r e s e n t c l a i m . See Jimmy M. Campoz, 42 Van N a t t a 903 (1 9 9 0 ) . 

Under t h e r e s j u d i c a t a d o c t r i n e o f " c l a i m p r e c l u s i o n , " l i t i g a t i o n o f a 
c l a i m o r cause o f a c t i o n t o f i n a l judgment p r e c l u d e s a subsequent a c t i o n between 
t h e same p a r t i e s on t h e same c l a i m o r any p a r t t h e r e o f . Drews v. EBI Companies, 
310 Or 134 ( 1 9 9 0 ) ; Carr v. A l l i e d P l a t i n g Co., 81 Or App 306, 309 ( 1 9 8 6 ) ; Re
s t a t e m e n t (Second) o f Judgments, S e c t i o n s 17-19, 24 (1 9 8 2 ) . For c l a i m p r e c l u 
s i o n t o a p p l y , t h e subsequent l i t i g a t i o n must i n c l u d e : (1) t h e same p a r t i e s ( o r 
t h o s e i n p r i v i t y ) ; (2) t h e same c l a i m ( o r a second c l a i m a r i s i n g f r o m t h e same 
t r a n s a c t i o n o r s e r i e s o f connected t r a n s a c t i o n s o u t o f whic h t h e f i r s t c l a i m 
a r o s e ) ; and (3) a v a l i d and f i n a l judgment on t h e f i r s t c l a i m . Drews v. EBI 
Companies, supra a t 140. 

I n t h e p r e s e n t case, c l a i m a n t and SAIF were t h e p a r t i e s i n v o l v e d i n t h e Own 
M o t i o n p r o c e e d i n g s ; c l a i m a n t and t h e i n s u r e r ( L i b e r t y N orthwest I n s u r a n c e Corpo-, 
r a t i o n ) a r e t h e p a r t i e s i n t h e p r e s e n t p r o c e e d i n g . Inasmuch as SAIF and t h e i n 
s u r e r a r e n o t t h e same p a r t i e s nor are t h e y i n p r i v i t y , c l a i m p r e c l u s i o n does 
n o t a p p l y . Consequently, t h e c u r r e n t c l a i m i s n o t b a r r e d by t h e d o c t r i n e o f r e s 
j u d i c a t a . 
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R e s p o n s i b i l i t y Defense 

The i n s u r e r ' s J u l y 20, 1990 d e n i a l s t a t e s i n r e l e v a n t p a r t : 

"Your a t t o r n e y has a l l e g e d t h a t your r i g h t knee c o n d i t i o n has 
worsened y o u r l e f t knee and h i p . M e d i c a l evidence does n o t s u p p o r t 
t h a t a l l e g a t i o n . T h e r e f o r e , w i t h o u t w a i v i n g f u r t h e r q u e s t i o n s o f com
p e n s a b i l i t y , we submit t h i s p a r t i a l d e n i a l f o r your c l a i m f o r b e n e f i t s 
f o r y o u r l e f t knee and h i p c o n d i t i o n [ s i c ] as t h e y r e l a t e t o t h e r i g h t 
knee c l a i m . " (Ex. 82A). 

The R e f e r e e d e s c r i b e d t h e i s s u e s a t h e a r i n g as f o l l o w s : 

" [ I ] t ' s my u n d e r s t a n d i n g [ t h a t ] t h e r e [ a r e ] e s s e n t i a l l y two i s 
sues. One i s permanent t o t a l d i s a b i l i t y and, i n t h e a l t e r n a t i v e , un
s c h e d u l e d and scheduled PPD and a d e n i a l o f J u l y 20, 1990. The Ref
e r e e u n d e r s t a n d s t h a t i f t h e d e n i a l i s a f f i r m e d , t h e i s s u e w o u ld be 
PTD, permanent t o t a l d i s a b i l i t y , and s c h e d u l e d — o r , i n t h e a l t e r n a 
t i v e , s c h e d u l e d PPD w i t h r e s p e c t t o t h e r i g h t knee. I f t h e d e n i a l i s 
s e t a s i d e , t h e i s s u e s would be PTD o r , i n t h e a l t e r n a t i v e , u n s c h e d u l e d 
PPD and s c h e d u l e d PPD w i t h r e g a r d t o a l e f t knee, a r i g h t knee, a low 
back and a l e f t h i p . " ( T r . 2-3). 

The p a r t i e s agreed w i t h t h e Referee's statement o f i s s u e s . ( T r . 3 ) . However, 
i n o p e n i n g remarks, t h e i n s u r e r ' s a t t o r n e y s t a t e d : 

"As l a t e as August 1989, t h e r e has been a j u d i c i a l d e t e r m i 
n a t i o n by t h e Workers' Compensation Board t h a t r e s p o n s i b i l i t y f o r 
t h e l e f t knee i s [ w i t h ] SAIF C o r p o r a t i o n , n o t L i b e r t y N o r t h w e s t . . . 

I d i d n ' t f e e l t h e need t o go o u t and g e t an independent m e d i c a l 
e x a m i n a t i o n , because Dr. Manley does not make t h e case t h a t w o u ld 
s h i f t r e s p o n s i b i l i t y f o r t h e l e f t knee c o n d i t i o n t o L i b e r t y N o r t h 
west as p a r t o f t h e r i g h t knee c l a i m , nor does he do t h a t i n t e r m s 
o f b r i n g i n g i n e i t h e r t h e h i p c o n d i t i o n o r t h e low back c o n d i t i o n 
i n t o t h e r i g h t knee c l a i m such t h a t he would t h e n be a b l e t o r e c e i v e 
t h e awards. You have t o remember t h a t t h e l e f t knee i s b e i n g p r o 
cessed by SAIF and t h e low back has p r e v i o u s l y been p r o c e s s e d by 
L i b e r t y and r e c e i v e d an award o f d i s a b i l i t y on t h a t c l a i m . " ( T r . 
1 7 - 1 8 ) . 

D e s p i t e c o u n s e l ' s r e f e r e n c e t o an a r g u a b l e r e s p o n s i b i l i t y " d e f e n s e , " we 
c o n c l u d e t h a t r e s p o n s i b i l i t y was not b e f o r e t h e Referee. We r e a c h t h i s c o n c l u 
s i o n p r i m a r i l y because t h e i n s u r e r denied c o m p e n s a b i l i t y o n l y o f t h e l e f t knee 
and h i p i n i t s J u l y 1990 p a r t i a l d e n i a l . At h e a r i n g , t h e p a r t i e s agreed t h a t 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n was a t i s s u e as 
w e l l . C l a i m a n t never agreed t h a t r e s p o n s i b i l i t y was an i s s u e and SAIF was n o t a 
p a r t y t o t h e p r o c e e d i n g s . I n a d d i t i o n , we n o t e t h a t r e s p o n s i b i l i t y was n o t 
r a i s e d i n t h e " S p e c i f i c a t i o n o f I s s u e s " p r i o r t o h e a r i n g . T h e r e f o r e , t h e i n -
"surer w a i v e d i t s r i g h t t o a s s e r t a r e s p o n s i b i l i t y defense on r e v i e w . See 
B e v e r l y R. T i l l e r y , 43 Van N a t t a 2470 (1 9 9 1 ) ; A l s o see Donald A. Hacker, 37 Van 
N a t t a 706 ( 1 9 8 5 ) . (Fundamental f a i r n e s s d i c t a t e s t h a t p a r t i e s have a r e a s o n a b l e 
o p p o r t u n i t y t o p r e s e n t evidence on an i s s u e and such an o p p o r t u n i t y does n o t 
e x i s t i f t h e r e i s no n o t i c e t h a t t h e i s s u e i s i n c o n t r o v e r s y ) . Under t h e c i r 
cumstances, we c o n c l u d e t h a t i t would be u n f a i r t o a l l o w t h e i n s u r e r t o a s s e r t a 
r e s p o n s i b i l i t y defense t h a t was not t i m e l y r a i s e d . A c c o r d i n g l y , we address t h e 
c o m p e n s a b i l i t y i s s u e as i t i s framed by t h e d e n i a l and amended a t h e a r i n g . 

We a l s o n o t e t h a t t h e p a r t i e s agreed t h a t t h e d e n i a l s h o u l d have r e f e r r e d 
t o c l a i m a n t ' s r i g h t h i p r a t h e r t h a n h i s l e f t h i p . ( T r . 1 0 ) . However, because 
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t h e m e d i c a l e v i d e n c e r e f e r s t o l e f t h i p c o m p l a i n t s , (see Ex. 8 2 - 6 0 ) , we c o n c l u d e 
t h a t t h e l e f t h i p was t h e body p a r t c l a i m e d . 

C o m p e n s a b i l i t y o f l e f t knee, l e f t h i p and low back c o n d i t i o n s 

The R e f e r e e d e t e r m i n e d t h a t c l a i m a n t had e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f 
h i s c u r r e n t l e f t knee, l e f t h i p and low back c o n d i t i o n s by p r o v i n g t h a t h i s com
p e n s a b l e r i g h t knee i n j u r y was a m a t e r i a l cause o f h i s worsened l e f t knee, l e f t 
h i p and low back c o n d i t i o n s . However, because, as t o t h o s e body p a r t s , t h i s i s 
n o t an i n i t i a l i n j u r y c l a i m , m a t e r i a l cause i s not t h e s t a n d a r d o f p r o o f . Com
pa r e Mark N. Wi e d l e , 43 Van N a t t a 855 (1991). 

Here, c l a i m a n t had l e f t knee, l e f t h i p and low back problems t h a t p r e e x 
i s t e d t h e October 1986 r i g h t knee i n j u r y . Moreover, t h e r e i s no c o n t e n t i o n t h a t 
c l a i m a n t ' s l e f t knee, h i p o r low back c o n d i t i o n s a re a d i r e c t o r p r i m a r y conse
quence o f t h e October 1986 work i n c i d e n t . Compare J u l i e K. G a s p a r i n o , 43 Van 
N a t t a 1151 ( 1 9 9 1 ) . T h e r e f o r e , c l a i m a n t bears t h e burden o f p r o v i n g t h a t h i s 
compensable r i g h t knee i n j u r y was t h e major cause o f h i s l e f t knee, l e f t h i p and 
low back c o n d i t i o n s , o r t h e i r w orsening. ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) & ( B ) . Major cause 
means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r exposures w h i c h 
c o n t r i b u t e s more t o t h e onset o r worsening t h a n a l l o t h e r causes, e x p l a n a t i o n s , 
o r e xposures combined. See McGarrah v. SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; D e t h l e f s 
v. H v s t e r Co., 295 Or 309-310 (1983); David K. Boyer, 43 Van N a t t a 561 ( 1 9 9 1 ) . 

Here, t h e r e i s e v i d e n c e t h a t c l a i m a n t ' s r i g h t knee i n j u r y and r e l a t e d s u r g 
e r i e s i m p a c t e d h i s c u r r e n t l e f t knee, h i p and low back problems. The q u e s t i o n 
remains whether c l a i m a n t ' s compensable r i g h t knee problems r i s e t o t h e l e v e l o f 
b e i n g t h e major cause o f t h o s e c o n d i t i o n s . We proceed t o c o n s i d e r t h e e x p e r t 
e v i d e n c e . 

The o n l y m e d i c a l e v i d e n c e a d d r e s s i n g t h e c a u s a t i o n o f c l a i m a n t ' s c u r r e n t 
p roblems i s t h e o p i n i o n o f Dr. Manley, t r e a t i n g p h y s i c i a n . At t h e o u t s e t , we 
n o t e t h a t Manley i n i t i a l l y answered q u e s t i o n s a f f i r m a t i v e l y r e g a r d i n g whether 
t h e O c t o b e r 1986 r i g h t knee i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s worsened 
l e f t knee, low back and h i p c o n d i t i o n s . (Ex. 79B-2). L a t e r , however, Manley 
was u n a b l e t o say whether e i t h e r o f c l a i m a n t ' s knee c o n d i t i o n s caused o r aggra
v a t e d t h e h i p problems i n p a r t i c u l a r . (Ex. 82-37). Due t o Manley's u n e x p l a i n e d 
r e v e r s a l o f o p i n i o n , we f i n d t h a t o p i n i o n u n p e r s u a s i v e c o n c e r n i n g t h e c a u s a t i o n 
o f c l a i m a n t ' s c u r r e n t h i p c o n d i t i o n . 

R e g a r d i n g c l a i m a n t ' s low back, Manley o p i n e d — c o n s i d e r i n g t h e a g i n g p r o c e s s 
and t h e p r e e x i s t i n g i n j u r i e s — t h a t t h e major cause o f t h e a c c e l e r a t i o n o f c l a i m 
a n t ' s low back problems s i n c e 1986 had been " t h e knee problems." (Ex. 82-64). 
However, Manley a l s o o p i n e d t h a t t h e " p r i m a r y cause" o f c l a i m a n t ' s low back p a i n 
was a r t h r i t i s . (Ex. 82-10). And, when asked t o e x p l a i n t h e r e l a t i v e c o n t r i b u 
t i o n s — a s between t h e a g i n g p r o c e s s , t h e p r e e x i s t i n g i n j u r i e s and t h e two knee 
i n j u r i e s — M a n l e y responded: 

" I would have t o t h i n k t h a t t h e p r e e x i s t i n g back i n j u r i e s had 
p r o b a b l y t h e p r i m a r y c o n t r i b u t i o n , age i s a c o n s t a n t f a c t o r w h i c h a t 
h i s age s h o u l d n o t be t h i s much, would be m i n i m a l , and somewhere i n 
between t h e r e would be t h e knees." (Ex. 82-21). 

C o n s i d e r i n g t h e u n e x p l a i n e d v a r i a t i o n i n Manley's o p i n i o n , t h e absence o f 
o t h e r e v i d e n c e on c a u s a t i o n , and Manley's assessment o f t h e c o n t r i b u t i o n o f t h e 
r i g h t knee i n j u r y , we conclude t h a t Manley's o p i n i o n does n o t s u p p o r t c l a i m a n t ' s 
low back c l a i m as a p a r t o f t h e compensable r i g h t knee c l a i m . 

C o n c e r n i n g c l a i m a n t ' s l e f t knee c o n d i t i o n , c l a i m a n t ' s a t t o r n e y reminded 
Manley t h a t c l a i m a n t had undergone t h r e e l e f t knee s u r g e r i e s s i n c e t h e October 
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1986 r i g h t knee i n j u r y . Then Manley agreed t h a t i t was a " f a i r s t a t e m e n t " t h a t 
t h e 1986 r i g h t knee i n j u r y was "a major cause o f a c c e l e r a t i n g t h e o s t e o a r t h r i t i s 
l e a d i n g t o t h e l e f t knee s u r g e r y i n 1989." (Ex. 82-55.) I n t h i s r e g a r d , we 
n o t e t h a t c l a i m a n t had l e f t knee s u r g e r i e s i n 1977 and 1979 and a r e i n j u r y i n 
1985. By June 1 1 , 1986, he had b i l a t e r a l o s t e o a r t h r i t i c changes i n h i s knees 
and Dr. D u f f , h i s t h e n t r e a t i n g p h y s i c i a n , o p i n e d t h a t c l a i m a n t w o u ld n o t be 
a b l e t o keep w o r k i n g f o r t h e i n s u r e d , due t o h i s knee and back p r o b l e m s . (Ex. 
8 ) . I n 1987, D u f f e x p l a i n e d t h a t t h e i n c r e a s i n g knee problems w h i c h he f o r e s a w 
w ould be a n a t u r a l development o f c l a i m a n t ' s o s t e o a r t h r i t i s . (Ex. 2 8 ) . C o n s i d 
e r i n g D u f f ' s p r e d i c t i o n and h i s e x p l a n a t i o n f o r i t , as w e l l as Manley's d e s c r i p 
t i o n o f t h e r i g h t knee (and i t s sequelae) as "a" major cause, we do n o t f i n d 
t h a t t h e r i g h t knee c o n d i t i o n i s a more s i g n i f i c a n t cause t h a n a l l o t h e r s com
b i n e d . See McGarrah v. SAIF, supra. 

For t h e s e r e a s o n s , we conclude t h a t c l a i m a n t has n o t c a r r i e d h i s burden 
c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h e l e f t knee, low back o r h i p c o n d i t i o n s as 
p a r t o f t h e r i g h t knee c l a i m . See Raymun B. Savalas, 42 Van N a t t a 2582 ( 1 9 9 0 ) . 

Permanent T o t a l D i s a b i l i t y 

We adopt t h e Referee's "Conclusions and O p i n i o n " on t h i s i s s u e , w i t h t h e 
f o l l o w i n g e x c e p t i o n and s u p p l e m e n t a t i o n . 

Inasmuch as c l a i m a n t ' s l e f t knee and low back c o n d i t i o n s were d i s a b l i n g a t 
t h e t i m e o f t h e 1986 r i g h t knee i n j u r y , we c o n s i d e r them i n d e t e r m i n i n g c l a i m 
a n t ' s e l i g i b i l i t y f o r permanent t o t a l d i s a b i l i t y compensation. On t h e o t h e r 
hand, because c l a i m a n t ' s l e f t elbow and h i p c o n d i t i o n s were n o t d i s a b l i n g a t 
t h a t t i m e , we do n o t c o n s i d e r t h o s e c o n d i t i o n s . 

An award o f permanent t o t a l d i s a b i l i t y under t h e "odd l o t " d o c t r i n e i s e f 
f e c t i v e as o f t h e e a r l i e s t d a t e t h a t a l l r e l e v a n t m e d i c a l , v o c a t i o n a l and s o c i a l 
e l e m e n t s e x i s t t o s u p p o r t t h e award. Adams v. Edwards, 90 Or App 365, 370-71 
( 1 9 8 8 ) ; M o r r i s v. Denny's, 50 Or App 533, m o d i f i e d 53 Or App 863 ( 1 9 8 1 ) . Here, 
t h e s e e l e m e n t s e x i s t e d by t h e November 15, 1989 m e d i c a l l y s t a t i o n a r y d a t e . 
T h e r e f o r e , c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award s h o u l d be e f f e c t i v e as o f 
November 15, 1989. 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w c o n c e r n i n g h i s permanent t o t a l d i s a b i l i t y award. 
ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e e x t e n t o f permanent d i s a b i l i t y 
i s s u e i s $1,500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e t o 
c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 6, 1991 i s r e v e r s e d i n p a r t , m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t s e t a s i d e t h e i n s u r 
e r ' s J u l y 20, 1990 p a r t i a l d e n i a l i s r e v e r s e d . The d e n i a l i s r e i n s t a t e d and up
h e l d . The R e f e r e e ' s a t t o r n e y f e e f o r p r e v a i l i n g on t h e d e n i a l i s r e v e r s e d . The 
R e f e r e e ' s o r d e r i s m o d i f i e d so t h a t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award 
i s e f f e c t i v e November 15, 1989. Claimant's a t t o r n e y i s awarded 25 p e r c e n t o f t h e 
i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p r o v i d e d t h e t o t a l o f f e e s a p p r o v 
ed by t h e R e f e r e e and t h e Board s h a l l n o t exceed $4,600. For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $1,500, 
p a y a b l e by t h e i n s u r e r . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LYMAN K. HAMPTON, Claimant 

WCB Case No. Cl-01091 
AMENDED ORDER APPROVING CLAIM DISPOSITION AGREEMENT 

James Egan, Claimant A t t o r n e y 
B r i a n L. Pocock, Defense A t t o r n e y 

On October 22, 1991, t h e Board i s s u e d an Order on R e c o n s i d e r a t i o n A p p r o v i n g 
C l a i m D i s p o s i t i o n Agreement i n t h e above-captioned m a t t e r . The agreement was 
n o t approved u n t i l r e c o n s i d e r a t i o n was g r a n t e d on October 22, 1991, as t h e p r o 
posed agreement i n i t i a l l y s u b m i t t e d by t h e p a r t i e s c o n t a i n e d an e x c e s s i v e a t t o r 
ney f e e . C onsequently, d e l a y caused by t h e p a r t i e s ' r e c o n s i d e r a t i o n r e q u e s t and 
s u b m i s s i o n o f an addendum r e d u c i n g t h e e x c e s s i v e f e e r e s u l t e d i n t h e agreement's 
a p p r o v a l a f t e r t h e d a t e t h a t t h e agreement p r o v i d e d f o r commencement o f payments 
t o c l a i m a n t . 

The p a r t i e s have now r e q u e s t e d f u r t h e r amendment o f t h e agreement i n o r d e r 
t o p r o v i d e f o r an amended lump sum payment o f $16,000 t o c l a i m a n t , w i t h s e v e n t y -
seven t o t a l m o n t h l y payments o f $1,000 each, t o commence December 19, 1991. 

We f i n d t h a t t h e p a r t i e s have c l e a r l y evidenced t h e i r i n t e n t t o amend t h e 
amount o f lump sum payment and t h e d a t e o f commencement o f m o n t h l y payments. 
A d d i t i o n a l l y , t h e p a r t i e s have o b t a i n e d D i v i s i o n a p p r o v a l o f t h e addendum as r e 
q u i r e d by OAR 436-40-070(1). 

T h i s agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d by 
t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. The Board does n o t f i n d any 
s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 65 6 . 2 3 6 ( 1 ) . A c c o r d 
i n g l y , o u r October 22, 1991 o r d e r i s abated and w i t h d r a w n . As amended h e r e i n , 
we adhere t o and r e p u b l i s h our October 22, 1991 o r d e r i n i t s e n t i r e t y . 

I T IS SO ORDERED. 

December 17, 1991 ; C i t e as 43 Van N a t t a 2719 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
VICKIE J . HEMMER, Claimant 

WCB Case No. 90-11916 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
Steven C o t t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e H a r r i ' s 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o assess 
p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e 
v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r , w i t h t h e f o l l o w i n g comments. 

The SAIF C o r p o r a t i o n ' s May 18, 1990 d e n i a l was based on " i n s u f f i c i e n t e v i 
dence t h a t [ c l a i m a n t ' s ] l u m b o s a c r a l s t r a i n i s t h e r e s u l t o f e i t h e r a work-
r e l a t e d i n j u r y o r d i s e a s e . " (Ex. 1 5 ) . C l a i m a n t ' s h e a r i n g r e q u e s t i d e n t i f i e d 
t h a t d e n i a l and l i s t e d c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s as t h e 
i s s u e s t o be l i t i g a t e d . A t h e a r i n g , c l a i m a n t ' s c o u n s e l r a i s e d t h o s e i s s u e s , 
( T r . 2 ) , and s t a t e d i n h i s opening remarks: 
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" [ T ] h i s i s a c o m p e n s a b i l i t y case, p r i m a r i l y r e g a r d i n g a March 
13, 1990 i n j u r y . C l a i m a n t w i l l d e s c r i b e an i n c i d e n t w h i l e w o r k i n g 
a t F a i r v i e w w h e r e i n w h i l e i n t h e process o f t o i l e t i n g a c l i e n t . . 
. [ t ] h i s p e r s o n had a s e i z u r e , t h i s c l i e n t , and i n t h e c o u r s e o f a t 
t e n d i n g t o t h i s p e rson i n t h e s e i z u r e , my c l i e n t who i s . . .an em
p l o y e e o f F a i r v i e w , developed i n c r e a s e d back symptoms w h i c h l e d her 
t o see Dr. R o l l i n g s t h e ne x t day, and t h a t ' s a l l we need t o show f o r 
o u r c o m p e n s a b i l i t y c l a i m , t h a t she sought compensation as a r e s u l t 
o f a work i n j u r y . There w i l l be no i s s u e s as t o permanent d i s a b i l 
i t y o r t i m e l o s s o r any o f th o s e o t h e r t h i n g s t h a t come l a t e r , a f t e r 
f t h e l t h r e s h o l d o f c o m p e n s a b i l i t y i s r e s o l v e d . " ( T r . 3-4) (emphasis 
added). 

I n h i s O p i n i o n and Order, t h e Referee s e t o u t t h e c o n t r o l l i n g s t a t u t e s and 
n o t e d t h a t c l a i m a n t had s u f f e r e d two back i n j u r i e s and had a p r e e x i s t i n g degen
e r a t i v e d i s c d i s e a s e c o n d i t i o n p r i o r t o t h e March 1990 i n c i d e n t . He t h e n 
s t a t e d : "Those m a t t e r s a r e n o t d i s p o s i t i v e i n t h i s case. On March 13, 1990 
c l a i m a n t s u s t a i n e d a low back i n j u r y and i t i s t h e c o m p e n s a b i l i t y o f t h a t i n j u r y 
i n t h e f i r s t i n s t a n c e t h a t i s a t i s s u e . " ( O p i n i o n and Order @ 4) (emphasis 
added) . 

SAIF contends t h a t t h e i s s u e i s whether t h i s w o r k - r e l a t e d i n c i d e n t i s t h e 
ma j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t low back problems, under amended 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , and contends c l a i m a n t has f a i l e d t o c a r r y her burden o f 
p r o o f . We do n o t agree. 

Subsequent t o t h i s Referee's o r d e r , we addressed t h e c o m p e n s a b i l i t y o f a 
c l a i m , under t h e 1990 amendments t o w o r k e r s ' compensation law, where t h e c l a i m 
a n t a l s o s u f f e r e d f r o m a p r e e x i s t i n g c o n d i t i o n . See Bahman M. N a z a r i , 43 Van 
N a t t a 2368, 2370 ( 1 9 9 1 ) . Based on t h e p l a i n language o f t h e d e n i a l , as w e l l as 
t h e e m ployer's p r e s e n t a t i o n o f t h e i s s u e a t h e a r i n g , we f o u n d i t c l e a r t h a t t h e 
employer w i s h e d t o c h a l l e n g e t h e c o m p e n s a b i l i t y o f t h e e n t i r e c l a i m , i n c l u d i n g 
c l a i m a n t ' s t h e n - ' c u r r e n t ' c o n d i t i o n , on t h e ground t h a t i t d i d n o t a r i s e o u t o f 
and i n t h e c o u r s e o f employment. We t h e n proceeded t o addres s : f i r s t , whether 
an i n j u r y s u s t a i n e d i n t h e course and scope o f employment was t h e m a t e r i a l cause 
o f c l a i m a n t ' s d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s ; and second, whether t h e 
i n j u r y was t h e major cause o f t h e same d i s a b i l i t y and need f o r t r e a t m e n t . 
N a z a r i , s u p r a . 

Here, based on t h e more l i m i t e d language o f t h e d e n i a l and c l a i m a n t ' s coun
s e l ' s d e s c r i p t i o n o f t h e i s s u e s t o be l i t i g a t e d ( t o w h i c h SAIF d i d n o t o b j e c t ) — 
and i n t h e absence o f c o n t r a r y e v i d e n c e — w e f i n d t h a t SAIF d e n i e d t h e o c c u r r e n c e 
o f a w o r k - r e l a t e d i n j u r y o n l y , i . e . , w i t h o u t d e n y i n g s p e c i f i c d i s a b i l i t y o r 
t r e a t m e n t . T h e r e f o r e , we conc l u d e , as d i d t h e Referee, t h a t c l a i m a n t need o n l y 
p r o v e t h a t a w o r k - r e l a t e d i n j u r y was a m a t e r i a l cause o f her d i s a b i l i t y o r need 
f o r t r e a t m e n t , t o c a r r y her burden o f e s t a b l i s h i n g t h e c o m p e n s a b i l i t y o f her 
i n j u r y . See Mark N. Wied l e , 43 Van N a t t a 855 (1991)." 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y i s s u e i s $700, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h 
i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e 
i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e 
i s s u e , and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 19, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
vi e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $700, p a y a b l e 
by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
LORNA D. HILDERBRAND, Claimant 

WCB Case No. 90-21719 
ORDER ON REVIEW 

D a r r e l l E. Bewley, Claimant A t t o r n e y 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Re f e r e e M i c h a e l 
Johnson's o r d e r t h a t : (1) found t h a t a D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d 
c l a i m a n t ' s back i n j u r y c l a i m ; and (2) d i d n o t address c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . On r e v i e w , t h e i s s u e s a r e premature c l o s u r e and, a l t e r n a t i v e l y aggrava
t i o n . We v a c a t e . 

FINDINGS OF FACT 

An October 3, 1990 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s back i n j u r y c l a i m ; 
f o u n d h e r t o be m e d i c a l l y s t a t i o n a r y as o f J u l y 17, 1990; and awarded a t o t a l o f 
36 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y f o r her back c o n d i t i o n . 
C l a i m a n t r e q u e s t e d a h e a r i n g , c o n t e n d i n g t h a t she was n o t m e d i c a l l y s t a t i o n a r y 
when h e r c l a i m was c l o s e d , o r a l t e r n a t i v e l y , t h a t her c o n d i t i o n worsened p o s t -
c l o s u r e . P u r s u a n t t o t h a t r e q u e s t , a h e a r i n g was h e l d on F e b r u a r y 20, 1991. 

Cl a i m a n t a p p a r e n t l y a l s o r e q u e s t e d t h a t t h e Department o f I n s u r a n c e and 
Fin a n c e (DIF) r e c o n s i d e r t h e October 3, 1990 D e t e r m i n a t i o n Order w h i c h c l o s e d 
her c l a i m . On r e c o n s i d e r a t i o n , DIF found t h a t c l a i m a n t was n o t m e d i c a l l y s t a 
t i o n a r y when h e r c l a i m was c l o s e d and r e s c i n d e d t h e D e t e r m i n a t i o n Order. There 
i s no i n d i c a t i o n t h a t t h e reopened c l a i m was s u b s e q u e n t l y c l o s e d . 

CONCLUSIONS OF LAW AND OPINION 

C o r o l l a r y m a t t e r : Subsequent case d i s p o s i t i o n 

We n o t e a t t h e o u t s e t t h a t DIF's r e c o n s i d e r a t i o n o f t h e D e t e r m i n a t i o n Order 
i s n o t p a r t o f t h i s r e c o r d . Indeed, DIF's J u l y 1, 1991 Order on R e c o n s i d e r a t i o n 
d i d n o t i s s u e p r i o r t o t h e February 20, 1991 h e a r i n g . N e v e r t h e l e s s , because t h e 
Order on R e c o n s i d e r a t i o n reopened t h e c l a i m , we t a k e a d m i n i s t r a t i v e n o t i c e o f 
i t . See Grace B. Simpson, 43 Van N a t t a 1276, 1277 (1991) ("The Board may t a k e 
a d m i n i s t r a t i v e n o t i c e o f f a c t s 'capable o f a c c u r a t e and ready d e t e r m i n a t i o n by 
r e s o r t t o sour c e s whose accuracy cannot r e a s o n a b l y be q u e s t i o n e d . ' " ) . 

A p p l i c a b l e Law and J u r i s d i c t i o n 

A t h r e s h o l d i s s u e , n o t addressed by t h e p a r t i e s , concerns t h e H e a r i n g s 
D i v i s i o n ' s s u b j e c t m a t t e r j u r i s d i c t i o n , an i s s u e w h i c h may be r a i s e d a t any t i m e 
i n t h e c o u r s e o f l i t i g a t i o n . See S c h l e c t v. SAIF, 60 Or App 449 ( 1 9 8 2 ) . Be
cause we d e t e r m i n e h e r e i n t h a t c l a i m a n t ' s appeal o f DIF's c l a i m c l o s u r e i s gov
e r n e d by amended ORS 656.268(5), we a l s o conclude t h a t t h e R e f e r e e l a c k e d j u r i s 
d i c t i o n t o d e c i d e t h e s u b s t a n t i v e i s s u e s r a i s e d by t h e p a r t i e s . See Glen D. 
Ro l e s , 43 Van N a t t a 278, 280 (1990) ( " I t i s fundamental t h a t an a d m i n i s t r a t i v e 
agency does n o t have s u b s t a n t i v e a u t h o r i t y beyond t h a t d e l e g a t e d by t h e l e g i s l a 
t u r e . ") . 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. We agree. 

S e c t i o n 54 o f t h e 1990 Act s e t s o u t t h e a p p l i c a b i l i t y p r o v i s i o n s o f t h e 
amendments. I n t h e p r e s e n t case, c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 
1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i g a 
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t i o n " s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . However, t h i s 
m a t t e r i s s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o 
v i s i o n . 

I n r e a c h i n g t h i s c o n c l u s i o n , we r e l y on s e c t i o n 5 4 ( 3 ) , w h i c h p r o v i d e s i n 
r e l e v a n t p a r t : 

"Amendments by t h i s 1990 Act t o . . . ORS 656 . 2 6 8 ( 4 ) , ( 5 ) , ( 6 ) , 
(7) and (8) . . . s h a l l a p p l y t o a l l c l a i m s w h i c h become m e d i c a l l y 
s t a t i o n a r y a f t e r J u l y 1, 1990." 

Because c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990 and a p p l i 
c a t i o n o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n 
s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law, t h e 
"new" law a p p l i e s t o t h e p r e s e n t case. See I d a M. Walker, 43 Van N a t t a 1402 
(1 9 9 1 ) . A c c o r d i n g l y , t h i s m a t t e r i s p r o p e r l y a n a l y z e d under t h e Workers' Com
p e n s a t i o n A c t as amended, e f f e c t i v e J u l y 1, 1990. 

Amended ORS 656.268 p r o v i d e s , i n r e l e v a n t p a r t : 

" ( 5 ) . . . I f t h e worker, t h e i n s u r e r o r s e l f - i n s u r e d em
p l o y e r o b j e c t s t o a d e t e r m i n a t i o n o r d e r i s s u e d by t h e d e p a r t m e n t , 
t h e o b j e c t i n g p a r t y must f i r s t r e q u e s t r e c o n s i d e r a t i o n o f t h e o r d e r . 
. . . ( 6 ) ( b ) I f any p a r t y o b j e c t s t o t h e r e c o n s i d e r a t i o n o r d e r , t h e 
p a r t y may r e q u e s t a h e a r i n g under ORS 656.283. * * * * • • 

I n a d d i t i o n , ORS 656.319(4) was amended i n 1990. Whereas i t f o r m e r l y p r o 
v i d e d f o r a h e a r i n g on a " d e t e r m i n a t i o n o r n o t i c e o f c l o s u r e , " i t now p r o v i d e s 
f o r a h e a r i n g on a " r e c o n s i d e r a t i o n o r d e r . " 

Here, because c l a i m a n t d i d n o t r e q u e s t r e c o n s i d e r a t i o n o f t h e D e t e r m i n a t i o n 
Order b e f o r e he r e q u e s t e d a h e a r i n g , h i s r e q u e s t f o r h e a r i n g was p r e m a t u r e and 
d i d n o t v e s t t h e He a r i n g s D i v i s i o n w i t h j u r i s d i c t i o n . A c c o r d i n g l y , t h e prema
t u r e c l o s u r e i s s u e was n o t p r o p e r l y b e f o r e t h e Referee. Moreover, because t h e 
c l a i m was reopened p u r s u a n t t o t h e DIF's Order on R e c o n s i d e r a t i o n , c l a i m a n t ' s 
a l l e g e d a g g r a v a t i o n c l a i m i s n o t r i p e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 5, 1991 i s v a c a t e d . C l a i m a n t ' s h e a r i n g r e 
q u e s t i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . 

December 19, 1991 C i t e as 43 Van N a t t a 2722 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSE L. ARRELLANO, Claimant 

WCB Case Nos. 90-16995 & 90-15625 
ORDER ON REVIEW 

Schumaker & B e r n s t e i n , Claimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e Bethlahmy's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u 
p a t i o n a l d i s e a s e c l a i m f o r a r i g h t s h o u l d e r c o n d i t i o n ; and (2) u p h e l d EBI's 
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d e n i a l o f c l a i m a n t ' s c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e 
s p o n s i b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The R e f e r e e s t a t e d t h e r e was an accepted compensable o c c u p a t i o n a l d i s e a s e 
f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h a l a t e r i n s u r e r . 
L i b e r t y p o i n t s o u t t h a t t h e r e was no accepted o c c u p a t i o n a l d i s e a s e and argues 
t h a t t h e Re f e r e e i m p r o p e r l y i n i t i a l l y a s s i g n e d r e s p o n s i b i l i t y t o i t . 

We c l a r i f y t h e Referee's r e a s o n i n g c o n c e r n i n g t h e i n i t i a l assignment o f r e 
s p o n s i b i l i t y i n an o c c u p a t i o n a l d i s e a s e case. I n o c c u p a t i o n a l d i s e a s e cases, 
t h e "onset o f d i s a b i l i t y " i s t h e t r i g g e r i n g d a t e f o r d e t e r m i n a t i o n o f w h i c h em
ployment i s t h e l a s t p o t e n t i a l l y c a u s a l employment. Bracke v. Baza'r, 293 Or 
239, 248 ( 1 9 8 2 ) . The on s e t o f d i s a b i l i t y i s t h e d a t e upon w h i c h t h e c l a i m a n t 
f i r s t becomes d i s a b l e d as a r e s u l t o f t h e compensable c o n d i t i o n o r , i f t h e 
c l a i m a n t does n o t become d i s a b l e d , t h e d a t e upon w h i c h he f i r s t seeks m e d i c a l 
t r e a t m e n t f o r t h e c o n d i t i o n . Progress Q u a r r i e s v. Vaand e r i n q , 80 Or App 160 
( 1 9 8 6 ) ; SAIF v. Carey, 63 Or App 68 (1983); I n e z Horsey, 42 Van N a t t a 331 
(1 9 9 0 ) . 

Because we agree w i t h t h e Referee's c o n c l u s i o n t h a t L i b e r t y was on t h e r i s k 
a t t h e t i m e o f t h e o n s e t o f d i s a b i l i t y , we a l s o agree t h a t t h e R e f e r e e p r o p e r l y 
a s s i g n e d r e s p o n s i b i l i t y t o L i b e r t y i n t h e f i r s t i n s t a n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 28, 1991 i s a f f i r m e d . 

December 19, 1991 C i t e as 43 Van N a t t a 2723 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DONNA E. ASCHBACHER, Claimant 

WCB Case No. 88-07257 
ORDER ON REMAND 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e Court o f Ap p e a l s . Aetna 
C a s u a l t y Co. v. Aschbacher, 107 Or App 494, r e v den 312 Or 150 ( 1 9 9 1 ) . The 
c o u r t r e v e r s e d o ur p r i o r o r d e r , which found t h a t c l a i m a n t had e s t a b l i s h e d t h a t 
h e r work a c t i v i t i e s as a p h l e b o t o m i s t were a m a t e r i a l c o n t r i b u t i n g cause o f i n 
c r e a s e d symptoms fr o m her p r e e x i s t i n g c o n d i t i o n and t h e r e f o r e had p r o v e d a com
p e n s a b l e o c c u p a t i o n a l d i s e a s e c l a i m under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . Donna E. 
Aschbacher, 41 Van N a t t a 1242 (19 8 9 ) . The c o u r t remanded f o r r e c o n s i d e r a t i o n i n 
l i g h t o f i t s h o l d i n g t h a t a c l a i m a n t must e s t a b l i s h t h a t h er employment was t h e 
maj o r c o n t r i b u t i n g cause o f a c l a i m e d c o n d i t i o n o r i t s w o r s e n i n g i n o r d e r t o 
p r o v e a c l a i m under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

FINDINGS OF FACT 

We r e p u b l i s h t h e " F i n d i n g s o f Fa c t " and " U l t i m a t e F i n d i n g s o f F a c t " s e t o u t 
i n o u r p r i o r o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o prove a compensable c l a i m f o r 
o c c u p a t i o n a l d i s e a s e under t h e 1987 amendments t o fo r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . We 
r e v e r s e d . Donna E. Aschbacher, supra. We h e l d , f i r s t , t h a t f o r m e r ORS 
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6 5 6 . 8 0 2 ( 1 ) ( c ) no l o n g e r r e q u i r e d p r o o f t h a t work was t h e major c o n t r i b u t i n g 
cause o f a p r e e x i s t i n g c o n d i t i o n , as had been r e q u i r e d by D e t h l e f s v. H v s t e r 
Co. , 295 Or 298, 310 ( 1 9 8 3 ) . Because t h e l e g i s l a t u r e had amended ORS 656.802(1) 
t o i n c l u d e t h e D e t h l e f s "major cause" s t a n d a r d language i n s u b s e c t i o n (a) b u t 
n o t s u b s e c t i o n s (b) o r ( c ) , we found t h a t t h e l e g i s l a t u r e i n t e n d e d t o r e q u i r e 
o n l y a m a t e r i a l , r a t h e r t h a n major, c o n t r i b u t i n g cause o f t h e c o n d i t i o n t o pr o v e 
a compensable c l a i m under former ORS 656 . 8 0 2 ( 1 ) ( b ) and ( c ) . 

We f u r t h e r d e t e r m i n e d t h a t a c l a i m a n t no l o n g e r needed t o p r o v e a w o r s e n i n g 
o f t h e u n d e r l y i n g d i s e a s e , as had been r e q u i r e d by W e l l e r v. Union C a r b i d e , 288 
Or 27 ( 1 9 7 9 ) . I n s t e a d , we c o n s t r u e d former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) as b e i n g s a t i s f i e d 
i f a c l a i m a n t showed an i n c r e a s e i n symptoms o f a p r e e x i s t i n g c o n d i t i o n i f t h e y 
were d i s a b l i n g and r e q u i r e d m e d i c a l s e r v i c e s . A p p l y i n g t h o s e d e t e r m i n a t i o n s t o 
t h e f a c t s o f t h e case, we concluded t h a t c l a i m a n t had e s t a b l i s h e d t h a t work was 
a m a t e r i a l c o n t r i b u t i n g cause o f i n c r e a s e d symptoms f r o m her p r e e x i s t i n g c o n d i 
t i o n and, t h e r e f o r e , she prov e d a compensable c l a i m under f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) . 

The C o u r t o f Appeals r e v e r s e d . Aetna C a s u a l t y Co. v. Aschbacher, s u p r a . 
A f t e r r e v i e w i n g t h e l e g i s l a t i v e h i s t o r y o f former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , t h e c o u r t 
f o u n d t h a t t h e l e g i s l a t u r e d i d n o t i n t e n d t o change t h e s t a n d a r d o f p r o o f and 
h e l d t h a t t h e s t a n d a r d o f p r o o f f o r e s t a b l i s h i n g a l l t y p e s o f o c c u p a t i o n a l d i s 
ease c l a i m s under f o r m e r ORS 656.802 remained t h e major c o n t r i b u t i n g cause t e s t . 
I d . a t 499-500. The c o u r t a l s o d e t e r m i n e d t h a t t h e 1987 amendments d i d n o t 
a f f e c t t h e a p p l i c a b i l i t y o f W e l l e r based on t h e l a c k o f any i n d i c a t i o n i n t h e 
l e g i s l a t i v e r e c o r d t o make such a change i n t h e law. I d . a t 502-03. The c o u r t 
t h e r e f o r e h e l d t h a t a c l a i m a n t must prove a wor s e n i n g o f her p r e e x i s t i n g d i s e a s e 
i n o r d e r f o r an o c c u p a t i o n a l d i s e a s e c l a i m t o be compensable. T h i s case conse
q u e n t l y was remanded f o r r e c o n s i d e r a t i o n i n l i g h t o f t h e c o u r t ' s h o l d i n g s . 

I n t h i s case, as our p r e v i o u s o r d e r d e t e r m i n e d , c l a i m a n t ' s d e g e n e r a t i v e 
f o r a m i n a l s t e n o s i s c o n d i t i o n was n e i t h e r caused nor worsened i n ma j o r p a r t by 
he r work exposure. Dr. W a l l e r , neurosurgeon, who t r e a t e d c l a i m a n t ' s low back 
c o n d i t i o n , s t a t e d t h a t c l a i m a n t ' s w a l k i n g and s t a n d i n g a c t i v i t i e s w o u l d cause 
m i c r o t r a u m a t o t h e r o o t nerve, t h e r e b y p r o d u c i n g her symptoms. (Ex 15- 1 4 ) . 
Dr. W a l l e r a l s o s t a t e d , however, t h a t t h e d e g e n e r a t i v e bone spur d e v e l o p e d o v e r 
t h e b u l k o f c l a i m a n t ' s l i f e and was due t o a g i n g r a t h e r t h a n work a c t i v i t i e s . 
(Ex 1 5 - 1 5 ) . C l a i m a n t t h e r e f o r e f a i l e d t o prove t h a t h er work was t h e ma j o r con
t r i b u t i n g cause o f a wo r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . C o n s e q u e n t l y , h er 
c l a i m f a i l s under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d September 26, 
1988 i s a f f i r m e d . 

I T I S SO ORDERED. 

December 19, 1991 C i t e as 43 Van N a t t a 2724 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY O. BROWN, Claimant 
Own M o t i o n No. 84-0266M 

OWN MOTION ORDER REVIEWING CARRIER CLOSURE 
Emmons, e t a l . , C l aimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e v i e w o f t h e SAIF C o r p o r a t i o n ' s August 22, 1991 N o t i c e 
o f C l o s u r e w h i c h c l o s e d h i s c l a i m w i t h an award o f te m p o r a r y d i s a b i l i t y compen
s a t i o n f r o m September 14, 1983 t h r o u g h August 6, 1991. SAIF d e c l a r e d c l a i m a n t 
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m e d i c a l l y s t a t i o n a r y as o f J u l y 3 1 , 1991. Claimant contends t h a t he was n o t 
m e d i c a l l y s t a t i o n a r y on J u l y 3 1 , 1991 and i s t h e r e f o r e e n t i t l e d t o a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y compensation. 

M e d i c a l l y s t a t i o n a r y means t h a t no f u r t h e r m a t e r i a l improvement would r e a 
s o n a b l y be e x p e c t e d from m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 
6 5 6 . 0 0 5 ( 1 7 ) . C l a i m a n t p r o v i d e d p o s t - c l o s u r e r e p o r t s from Drs. S t r i n g h a m , N a i t o 
and B l a c k . We w i l l c o n s i d e r p o s t - c l o s u r e m e d i c a l r e p o r t s r e g a r d i n g whether 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l o s u r e . Scheuning v. J.R. 
S i m p l o t S Co,, 84 Of App 622 ( 1 9 8 7 ) . 

Dr. S t r i n g h a m f i r s t saw c l a i m a n t on August 17, 1991. He p r o v i d e d no 
assessment o f c l a i m a n t ' s c o n d i t i o n , s t a t i n g t h a t c l a i m a n t ' s d e s c r i b e d problems 
"are beyond t h e scope o f my e x p e r t i s e . " Dr. N a i t o , who saw c l a i m a n t on Septem
ber 23, 1991, r e l i e d on Dr. B l a c k ' s t r e a t m e n t o f c l a i m a n t . We g i v e Dr. N a i t o ' s 
c o n c l u s o r y s t a t e m e n t t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y no w e i g h t . 

C l a i m a n t has been diagnosed as h a v i n g a p e r i l y m p h f i s t u l a i n t h e r i g h t e a r ; 
Dr. B l a c k o p e r a t e d on t h i s c o n d i t i o n i n 1983. A f t e r c l a i m a n t ' s symptoms r e 
t u r n e d , h i s r i g h t e a r was r e e x p l o r e d i n 1984. There were no s i g n s o f a f i s t u l a . 
I n an August 24, 1990 l e t t e r , Dr. Black r e p o r t e d t h a t c l a i m a n t ' s f i s t u l a t e s t s 
were n e g a t i v e b i l a t e r a l l y , as t h e y had been i n March, 1986 (see September 16, 
1986 l e t t e r , B l a c k t o B o r k ) . Claimant a l s o has a h i g h f r e q u e n c y h e a r i n g l o s s , 
s l i g h t l y worse on t h e r i g h t , w hich has remained t h e same f o r many y e a r s . C l a i m 
a n t was a l s o diagnosed w i t h b e n i g n paroxysmal p o s i t i o n a l nystagmus (BPPN) 
( r e c u r r e n t i n v o l u n t a r y r a p i d movement o f t h e e y e b a l l ) and e n d o l y m p h a t i c hydrops 
( a l s o known as l a b y r i n t h i n e hydrops and Meniere's syndrome). C l a i m a n t ' s c u r r e n t 
symptoms c o n s i s t o f d i z z i n e s s and v e r t i g o , symptoms o f t h e hydrops c o n d i t i o n . 
I n h i s September 1991 r e p o r t , Dr. B l a c k s t a t e d t h a t c l a i m a n t was n o t m e d i c a l l y 
s t a t i o n a r y because "we've had a g r e a t d e a l o f d i f f i c u l t y g e t t i n g [ c l a i m a n t ' s ] 
h ydrops under c o n t r o l . H i s most r e c e n t e l e c t r o c o c h l e o g r a p h y (August 9, 1990) 
i n d i c a t e d t h a t h i s l e f t ear was most a c t i v e from t h e s t a n d p o i n t o f t h e hydrops." 
However, Dr. B l a c k ' s r e p o r t o f t h e August 9, 1990 assessment c o n f l i c t s w i t h t h i s 
s t a t e m e n t . (See August 24, 1990 l e t t e r from B l a c k t o A l b i n ) . I n i t , he s t a t e d 
t h a t e l e c t r o c o c h l e o g r a p h y i n d i c a t e d t h a t t h e SP/AP r a t i o was e l e v a t e d i n t h e 
l e f t e a r o n l y , b u t n o t a t hydrops l e v e l s . He a l s o s t a t e d , " I t h i n k t h e n e x t 
s t e p i s t o g i v e him a t r i a l o f hydrops t h e r a p y . I n t h e p a s t d i e t s and d i u r e t i c s 
have n o t worked." N e v e r t h e l e s s , i n March 1991, Dr. B l a c k recommended a d i u r e t i c . 

•C 

Dr. B l a c k a l s o s t a t e d i n t h e September 3, 1991 r e p o r t t h a t c l a i m a n t was 
" l e a n i n g t o w a r d t i t r a t e d s t r e p t o m y c i n " t o t r e a t t h e hydrops c o n d i t i o n . However, 
i n c o n t r a d i c t i o n t o t h i s r e p o r t , B l a c k n o t e d as l a t e as J u l y 1991 t h a t c l a i m a n t 
"does n o t want t o c o n s i d e r a shunt o r t i t r a t e d s t r e p t o m y c i n . " I n s t e a d , he p r e 
s c r i b e d a d i f f e r e n t d i u r e t i c from t h e one p r e s c r i b e d t h e p r e v i o u s March and 
p l a n n e d f o r c l a i m a n t t o r e t u r n i n t h r e e months. 

We g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n u n l e s s 
t h e r e a r e p e r s u a s i v e reasons t o do o t h e r w i s e . Wieland v. SAIF, 64 Or App 810, 
814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, w i t h d r a w n on o t h e r grounds. 
37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . Here, based on 
t h e i n c o n s i s t e n c i e s among Dr. Black's s t a t e m e n t s , as w e l l as t h e u n s u c c e s s f u l 
t r e a t m e n t , we a r e persuaded t o do o t h e r w i s e . 

We a r e more persuaded by t h e J u l y 3 1 , 1991 r e p o r t by Dr. Hodgson, who p e r 
formed an i n d e p e n d e n t m e d i c a l e v a l u a t i o n and m e d i c a l f i l e r e v i e w o f c l a i m a n t ' s 
d i z z i n e s s symptoms. Dr. Hodgson found no c l i n i c a l o r o b j e c t i v e s i g n s t o s u p p o r t 
a d i a g n o s i s o f e n d o l y m p h a t i c hydrops. He added t h a t c l a i m a n t ' s c l i n i c a l h i s t o r y 
and t h e f a i l u r e t o respond t o d i u r e t i c s a l s o suggested t h e same. He n o t e d t h a t 
c l a i m a n t had had s u r g e r y seven y e a r s p r e v i o u s l y , and, a l t h o u g h c l a i m a n t had ex 
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p e r i e n c e d some improvement s i n c e t h e n , t h e r e had been no s i g n i f i c a n t change i n 
c l a i m a n t ' s symptoms f o r some t i m e . He t h e r e f o r e d i d n o t e x p e c t f u r t h e r s i g n i f i 
c a n t improvement i n c l a i m a n t ' s s i t u a t i o n w i t h f u r t h e r t r e a t m e n t o r s u r g e r y and 
co n c l u d e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . 

Based on t h i s r e c o r d , we do not f i n d a re a s o n a b l e m e d i c a l e x p e c t a t i o n t h a t , 
as o f August 22, 1991, f u r t h e r m a t e r i a l improvement was r e a s o n a b l y e x p e c t e d from 
m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t 
became m e d i c a l l y s t a t i o n a r y on J u l y 3 1 , 1991 and conclu d e t h a t SAIF's c l o s u r e 
was p r o p e r . 

A c c o r d i n g l y , we a f f i r m SAIF's August 22, 1991 N o t i c e o f C l o s u r e i n i t s en
t i r e t y . 

I T I S SO ORDERED. 

December 19, 1991 C i t e as 43 Van N a t t a 2726 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT D. COX, Claimant 
WCB Case No. 90-20080 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 

P o w e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t d i s m i s s e d c l a i m a n t ' s 
h e a r i n g r e q u e s t f o r l a c k o f s u b j e c t m a t t e r j u r i s d i c t i o n . On r e v i e w , t h e i s s u e 
i s j u r i s d i c t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " U l t i m a t e F i n d i n g s o f F a c t . " 

CONCLUSION OF LAW AND OPINION 

The s e l f - i n s u r e d employer d e n i e d payment o f m e d i c a l s e r v i c e s on t h e grounds 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and, t h e r e f o r e , p a l l i a t i v e c a r e was n o t 
compensable. The Referee c o n c u r r e d and concluded t h a t , p u r s u a n t t o amended ORS 
656.245 and amended ORS 656.327, t h e Hearings D i v i s i o n does n o t have j u r i s d i c 
t i o n t o d e t e r m i n e i s s u e s r e g a r d i n g e n t i t l e m e n t t o p a l l i a t i v e c a r e and p e n a l t y 
and f e e s f o r r e f u s a l t o pay f o r m e d i c a l s e r v i c e s . We agree. 

On May 7, 1990, t h e Oregon L e g i s l a t u r e passed Senate B i l l 1197, an e x t e n 
s i v e r e v i s i o n o f t h e Workers' Compensation Law. Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2. Because a h e a r i n g was convened a f t e r J u l y 1, 1990, t h i s m a t t e r i s p r o p 
e r l y a n a l y z e d under t h o s e r e v i s i o n s . Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 
54; I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

Here, c l a i m a n t sought an o r d e r r e q u i r i n g t h e s e l f - i n s u r e d employer t o pay 
f o r d e n i e d m e d i c a l s e r v i c e s . R e l y i n g on t h e m e d i c a l r e c o r d s as a whole, t h e 
Ref e r e e c h a r a c t e r i z e d t h e s e s e r v i c e s as p a l l i a t i v e c a r e . We agree. 

Amended ORS 656.245, which addresses c o m p e n s a b i l i t y o f p a l l i a t i v e c a r e , i n 
p e r t i n e n t p a r t , p r o v i d e s : 

" ( b ) * * * I f t h e worker's a t t e n d i n g p h y s i c i a n r e f e r r e d t o i n 
ORS 6 5 6 . 0 0 5 ( 1 2 ) ( b ) ( A ) b e l i e v e s t h a t p a l l i a t i v e c a r e w h i c h w o u l d 
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o t h e r w i s e n o t be compensable under t h i s p a r a g r a p h i s a p p r o p r i a t e t o 
en a b l e t h e w o r k e r t o c o n t i n u e c u r r e n t employment, t h e a t t e n d i n g 
p h y s i c i a n must f i r s t r e q u e s t a p p r o v a l from t h e i n s u r e r o r s e l f -
i n s u r e d employer f o r such t r e a t m e n t . I f a p p r o v a l i s n o t g r a n t e d , 
t h e a t t e n d i n g p h y s i c i a n may r e q u e s t a p p r o v a l from t h e d i r e c t o r f o r 
such t r e a t m e n t . . . . " 

Here, c l a i m a n t ' s a t t e n d i n g p h y s i c i a n d i d n o t r e q u e s t D i r e c t o r a p p r o v a l . 
A c c o r d i n g l y , we con c l u d e t h e Referee p r o p e r l y d i s m i s s e d c l a i m a n t ' s h e a r i n g r e 
q u e s t f o r l a c k o f s u b j e c t m a t t e r j u r i s d i c t i o n . 

C l a i m a n t a s s e r t s t h a t h i s c a r e was c u r a t i v e , n o t p a l l i a t i v e , and t h e r e f o r e , 
t h a t t h e H e a r i n g s D i v i s i o n r e t a i n s j u r i s d i c t i o n over t h i s m a t t e r . Even i f we 
were t o agree t h a t t h e m e d i c a l care was c u r a t i v e , we would n e v e r t h e l e s s c o n c l u d e 
t h a t t h e H e a r i n g s D i v i s i o n l a c k s j u r i s d i c t i o n over t h i s m a t t e r . 

Under amended ORS 656.704(3), " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n c l u d e 
any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r fees f o r w h i c h a r e s o l u t i o n p r o c e d u r e 
i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. ORS 656.327 p r o v i d e s a p r o c e d u r e f o r 
t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d w o r k e r c o n c e r n i n g 
m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n 
v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " 

Here, t h e employer's d e n i a l i s a l s o based on i t s c o n t e n t i o n t h a t c l a i m a n t ' s 
m e d i c a l t r e a t m e n t i s unreasonable and unnecessary. (Exs. 12, 17, 1 9 ) . O r i g i n a l 
j u r i s d i c t i o n o v e r such d i s p u t e s i s no l o n g e r shared by t h e D i r e c t o r and t h e 
He a r i n g s D i v i s i o n . S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . R a t h e r , because 
such d i s p u t e s do n o t c o n s t i t u t e m a t t e r s c o n c e r n i n g a c l a i m , o r i g i n a l j u r i s d i c 
t i o n l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . See S t a n l e y Meyers, s u p r a . 

Inasmuch as t h e d e n i a l d i d n o t r a i s e a m a t t e r c o n c e r n i n g a c l a i m w i t h i n t h e 
j u r i s d i c t i o n o f t h e H e a r i n g s D i v i s i o n , we a f f i r m t h e Referee's o r d e r w h i c h d i s 
missed c l a i m a n t ' s h e a r i n g r e q u e s t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 2 1 , 1991 i s a f f i r m e d . 

December 19, 1991 C i t e as 43 Van N a t t a 2727 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
TAMI L. FARRELL, Claimant 
WCB Case No. 90-16890 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Debra Erhman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee B l a c k ' s o r d e r t h a t : 
(1) d e c l i n e d t o assess an a t t o r n e y f e e f o r s e r v i c e s c o n c e r n i n g t h e SAIF Corpora
t i o n ' s r e s c i s s i o n o f i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
l e f t s h o u l d e r t e n d i n i t i s p r i o r t o h e a r i n g ; and (2) d e c l i n e d t o assess p e n a l t i e s 
and r e l a t e d a t t o r n e y f e e s f o r SAIF's a l l e g e d l y unreasonable c l a i m s p r o c e s s i n g . 
On r e v i e w , t h e i s s u e s a r e p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and 
a f f i r m i n p a r t . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t , " 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

SAIF d e n i e d c l a i m a n t ' s l e f t s h o u l d e r t e n d i n i t i s c l a i m because t h e r e was i n 
s u f f i c i e n t e v i d e n c e t h a t her c o n d i t i o n was w o r k - r e l a t e d . 

C l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m 
a n t ' s t e n d i n i t i s c o n d i t i o n w i t h o u t a h e a r i n g . 

A t t h e t i m e o f i t s d e n i a l , SAIF had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y 
f o r c l a i m a n t ' s l e f t s h o u l d e r c l a i m . 

SAIF f a i l e d t o deny t h e c l a i m w i t h i n t h e r e q u i r e d 90 days. A t t h e t i m e o f 
t h e d e n i a l , t h e o n l y amount due was f o r payment o f m e d i c a l b i l l s . 

CONCLUSIONS OF LAW AND OPINION 

A t t o r n e y Fee f o r R e s c i s s i o n o f D e n i a l 

The R e f e r e e , r e l y i n g on Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , c o n c l u d e d 
t h a t no a t t o r n e y f e e was a v a i l a b l e f o r t h e r e s c i s s i o n o f a d e n i a l p r i o r t o hear
i n g . However, s i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e has e f f e c t i v e l y o v e r 
r u l e d Jones by amending ORS 656.386(1) t o a l l o w an a t t o r n e y f e e i f an a t t o r n e y 
i s i n s t r u m e n t a l i n o b t a i n i n g compensation, even i f a h e a r i n g i s n o t h e l d . See 
ORS 656.386(1) (amended June 19, 1991). That amendment a p p l i e s r e t r o a c t i v e l y t o 
cases i n w h i c h t h e o r d e r was n o t f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f t h e 
a c t . SB 540 3. Here, SAIF r e s c i n d e d i t s d e n i a l p r i o r t o h e a r i n g . 

We c o n c l u d e t h a t c l a i m a n t ' s counsel was i n s t r u m e n t a l i n o b t a i n i n g compensa
t i o n f o r c l a i m a n t w i t h o u t a h e a r i n g . We base our c o n c l u s i o n upon t h e f a c t t h a t 
c l a i m a n t ' s a t t o r n e y f i l e d a h e a r i n g r e q u e s t and s o l i c i t e d m e d i c a l r e p o r t s p r i o r 
t o t h e r e s c i s s i o n o f SAIF's d e n i a l . Because c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l 
i n o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g , an a t t o r n e y f e e f o r 
s e r v i c e s p r i o r t o t h e h e a r i n g i s w a r r a n t e d . ORS 656.386( 1 ) . 

U nreasonable D e n i a l 

We adopt t h e Referee's "Conclusions o f Law and Reasoning," w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

As s e t f o r t h i n t h e Referee's o r d e r , where t h e i n s u r e r has a l e g i t i m a t e 
doubt as t o i t s l i a b i l i t y and i s s u e s a d e n i a l based upon t h a t d o u b t , i t s d e n i a l 
i s n o t u n r e a s o n a b l e . Brown v. Argonaut Co., 93 Or App 588 ( 1 9 8 8 ) . The i n s u r 
e r ' s " r e a s o n a b l e n e s s " and " l e g i t i m a t e doubt" must be e v a l u a t e d i n l i g h t o f t h e 
i n f o r m a t i o n a v a i l a b l e t o i t a t t h e t i m e o f t h e d e n i a l . I d . When an i n s u r e r 
"has no i n f o r m a t i o n w i t h w h i c h t o d e t e r m i n e whether a c o n d i t i o n was, o r was n o t , 
w o r k - r e l a t e d , a l e g i t i m a t e doubt e x i s t s as t o i t s l i a b i l i t y . " Joan M. A l v a r a d o , 
43 Van N a t t a 477 (1 9 9 1 ) . 

Here, t h e o n l y i n f o r m a t i o n a v a i l a b l e t o SAIF p r i o r t o t h e d e n i a l was sev
e r a l d i a g n o s t i c r e p o r t s t h a t d i d n o t i n d i c a t e whether c l a i m a n t ' s employment was, 
o r was n o t , t h e m a j or c o n t r i b u t i n g cause o f her c o n d i t i o n . (See, Ex. 1, 2, 4 
and 5 ) . Moreover, t h e employer i n d i c a t e d on c l a i m a n t ' s 801 Form t h a t i t was 
"unknown" whether t h e i n j u r y o c c u r r e d d u r i n g t h e course o f c l a i m a n t ' s employ
ment. (Ex. 3 ) . I t was n o t u n t i l Dr. Nagel's December 27, 1990 l e t t e r (Ex. 8 ) , 
wh i c h was s o l i c i t e d by c l a i m a n t ' s c o u n s e l , t h a t SAIF had s u f f i c i e n t i n f o r m a t i o n 
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t o r e a s o n a b l y d e t e r m i n e whether c l a i m a n t ' s c o n d i t i o n was w o r k - r e l a t e d . Immedi
a t e l y t h e r e a f t e r , i t r e s c i n d e d i t s d e n i a l and accepted t h e c l a i m . 

Under t h e s e c i r c u m s t a n c e s , we concur w i t h t h e Referee t h a t SAIF had a 
l e g i t i m a t e doubt p r i o r t o December 28, 1990 i n r e g a r d t o i t s l i a b i l i t y f o r t h e 
c l a i m . SAIF's d e n i a l was, t h e r e f o r e , n o t unreasonable and p e n a l t i e s and an 
a t t o r n e y f e e a r e n o t w a r r a n t e d . 

U nreasonable Delay i n Denying t h e Claim 

C l a i m a n t a l s o seeks t h e assessment o f a p e n a l t y and r e l a t e d a t t o r n e y f e e 
f o r SAIF's a l l e g e d l y u n reasonable d e l a y i n d e n y i n g t h e c l a i m . W h i l e t h e Referee 
d i d n o t address t h i s i s s u e i n h i s o r d e r , we c o n s i d e r i t because c l a i m a n t ' s coun
s e l r a i s e d t h e i s s u e a t h e a r i n g . ( T r . 2 ) . 

On r e v i e w , c l a i m a n t argues t h a t SAIF unreasonably d e l a y e d i n d e n y i n g her 
c l a i m . We agree. 

As a p r e l i m i n a r y m a t t e r , we n o t e t h a t t h e 1990 w o r k e r s ' compensation law 
c o n t r o l s i n t h i s m a t t e r because c l a i m a n t ' s r e q u e s t f o r h e a r i n g was made a f t e r 
May 1, 1990 and t h e h e a r i n g convened a f t e r J u l y 1, 1990. See 1990 Or Laws, ch. 
2, Senate B i l l 1197, 54 ( 2 ) . 

Under ORS 656.262(6) as amended, t h e i n s u r e r must acce p t o r deny a c l a i m 
w i t h i n 90 days, o r r i s k i m p o s i t i o n o f a p e n a l t y . See B r i a n L. Dunn, 43 Van 
N a t t a 1673 ( 1 9 9 1 ) . I n t h i s case, t h e A p r i l 13, 1990 c l a i m was n o t d e n i e d u n t i l 
August 7, 1990. Because SAIF d i d not accept o r deny t h e c l a i m w i t h i n 90 days, 
a p e n a l t y may be assessed i f t h e r e were amounts t h e n due between t h e d a t e when 
an a cceptance o r d e n i a l s h o u l d have i s s u e d and t h e d a t e o f t h e d e n i a l . J e f f r e y 
D. D e n n i s , 43 Van N a t t a 857 (1991). Inasmuch as t h e o n l y amount due a t t h e t i m e 
o f t h e u n r e a s o n a b l e d e l a y was payment o f m e d i c a l b i l l s , t h e r e i s no b a s i s f o r a 
p e n a l t y . See Wacker S i l t r o n i c v. Satcher, 103 Or App 513 ( 1 9 9 0 ) . 

However, ORS 656.382(1) a l s o p r o v i d e s f o r an assessed a t t o r n e y f e e when an 
i n s u r e r engages i n c o n d u c t , w h i c h c o n s t i t u t e s an u n r e a s o n a b l e r e s i s t a n c e t o t h e 
payment o f compensation, even though t h e r e are no amounts t h e n due upon w h i c h t o 
base a p e n a l t y . See N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . 

I n t h e p r e s e n t case, SAIF d i d n o t respond w i t h i n 90 days as r e q u i r e d by ORS 
6 5 6 . 2 6 2 ( 6 ) . By f a i l i n g t o t i m e l y respond t o t h e c l a i m , i t d e l a y e d t h e p r o c e s s 
and t h e u l t i m a t e r e s o l u t i o n as t o t h e c o m p e n s a b i l i t y i s s u e . We f i n d t h a t i t s 
f a i l u r e t o respond t o c l a i m a n t ' s c l a i m was unreasonable and i t s n o n a c t i o n had 
t h e e f f e c t o f d e l a y i n g b e n e f i t s which were e v e n t u a l l y compensable as a r e s u l t o f 
t h e r e s c i s s i o n o f SAIF's d e n i a l and i t s acceptance o f t h e c l a i m . T h e r e f o r e , 
SAIF u n r e a s o n a b l y r e s i s t e d t h e payment o f compensation and an a t t o r n e y f e e p u r 
s u a n t t o ORS 656.382(1) i s assessed on t h i s b a s i s . See R i c h a r d J. Stevenson, 43 
Van N a t t a 1883 ( 1 9 9 1 ) ; Steve Chambers, 42 Van N a t t a 524 ( 1 9 9 0 ) ; C i n d i A. 
Cadieux, 41 Van N a t t a 2259 (1989). 

A t t o r n e y Fee Award 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a ble f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s p r i o r t o t h e h e a r i n g c o n c e r n i n g t h e r e s c i s s i o n o f t h e d e n i a l i s s u e and h i s 
s e r v i c e s i n p u r s u i n g t h e u n t i m e l y d e n i a l i s s u e i s $2,000, t o be p a i d by SAIF. 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e s (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f 
s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e s and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 13, 1991 i s r e v e r s e d i n p a r t and a f f i r m 
ed i n p a r t . For s e r v i c e s r e n d e r e d p r i o r t o h e a r i n g c o n c e r n i n g t h e r e s c i n d e d 
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d e n i a l and f o r s e r v i c e s c o n c e r n i n g SAIF's u n t i m e l y d e n i a l , c l a i m a n t ' s a t t o r n e y 
i s awarded an assessed a t t o r n e y f e e o f $2,000, t o be p a i d by t h e SAIF Corpora
t i o n . 

December 19, 1991 C i t e as 43 Van N a t t a 2730 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOAN E. HATHAWAY, Claimant 

WCB Case No. 90-21435 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
David R. Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r w h i c h 
approved c l a i m a n t ' s p a l l i a t i v e c h i r o p r a c t i c c a r e . On r e v i e w , t h e i s s u e i s medi
c a l s e r v i c e s . We v a c a t e . 

FINDINGS OF FACT 

On October 5, 1988, c l a i m a n t s u f f e r e d a compensable i n j u r y . She became 
m e d i c a l l y s t a t i o n a r y on February 14, 1989. The c l a i m was c l o s e d by a Fe b r u a r y 
28, 1989 N o t i c e o f C l o s u r e w i t h no permanent d i s a b i l i t y awarded. 

By l e t t e r t o SAIF d a t e d September 6, 1990, c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
recommended and r e q u e s t e d t h a t c l a i m a n t r e c e i v e p a l l i a t i v e c h i r o p r a c t i c t r e a t 
ments. By l e t t e r d a t e d September 13, 1990, SAIF d e n i e d t h e r e q u e s t . 

On November 28, 1990, c l a i m a n t f i l e d a h e a r i n g r e q u e s t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t t h e Hearings D i v i s i o n had j u r i s d i c t i o n t o hear 
t h i s m a t t e r and approved c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s . We d i s a g r e e w i t h 
t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e Hearings D i v i s i o n had j u r i s d i c t i o n o v e r t h i s 
m a t t e r . 

A p p l i c a b l e Law 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i 
g a t i o n " s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , 
t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s gen
e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 
1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

M e d i c a l S e r v i c e s 

A t t h e t i m e o f c l a i m a n t ' s i n j u r y , ORS 656.245(1) p r o v i d e d f o r p u r e l y 
p a l l i a t i v e s e r v i c e s f o r compensable i n j u r i e s . Wait v. Montgomery Ward, I n c . , 10 
Or App 333 ( 1 9 7 2 ) . However, t h e l e g i s l a t u r e amended ORS 656.245(1) i n 1990. As 
amended, t h a t s t a t u t e now p r o v i d e s , i n p e r t i n e n t p a r t : 
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" ( b ) N o t w i t h s t a n d i n g paragraph (a) o f t h i s s u b s e c t i o n , a f t e r 
a w o r k e r has become m e d i c a l l y s t a t i o n a r y , p a l l i a t i v e c a r e i s n o t 
compensable, exc e p t [ f o r s p e c i f i e d c o n d i t i o n n o t a p p l i c a b l e h e r e ] . 
I f t h e w o r k e r ' s a t t e n d i n g p h y s i c i a n r e f e r r e d t o i n ORS 
6 5 6 . 0 0 5 ( 1 2 ) ( b ) ( A ) b e l i e v e s t h a t p a l l i a t i v e c a r e w h i c h would o t h e r 
w i s e n o t be compensable under t h i s paragraph i s a p p r o p r i a t e t o en
a b l e t h e worker t o c o n t i n u e employment, t h e a t t e n d i n g p h y s i c i a n must 
f i r s t r e g u e s t a p p r o v a l from t h e i n s u r e r o r s e l f - i n s u r e d employer f o r 
such t r e a t m e n t . I f a p p r o v a l i s n o t g r a n t e d , t h e a t t e n d i n g p h y s i c i a n 
may r e g u e s t a p p r o v a l from t h e d i r e c t o r f o r such t r e a t m e n t . The 
d i r e c t o r s h a l l a p p o i n t a pa n e l o f p h y s i c i a n s p u r s u a n t t o ORS 
656.327(3) t o r e v i e w t h e t r e a t m e n t . " (Emphasis added). 

Thus, as amended, ORS 656.245 r e q u i r e d c l a i m a n t ' s a t t e n d i n g p h y s i c i a n t o 
r e q u e s t a p p r o v a l f o r p a l l i a t i v e care b e f o r e such s e r v i c e s were r e n d e r e d . F u r 
t h e r m o r e , i t a u t h o r i z e d c l a i m a n t ' s a t t e n d i n g p h y s i c i a n t o r e q u e s t a p p r o v a l f r o m 
t h e D i r e c t o r , where, as here, t h e i n s u r e r denies t h e r e q u e s t . I d a M. Walker, 
s u p r a . 

We r e c e n t l y h e l d t h a t under amended ORS 656.704(3) " m a t t e r s c o n c e r n i n g a 
c l a i m " o v e r w h i c h t h e Board and t h u s t h e Hearings D i v i s i o n has j u r i s d i c t i o n , do 
n o t i n c l u d e any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r f e e s f o r w h i c h a r e s o l u 
t i o n p r o c e d u r e i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. S t a n l e y Meyers, 43 Van 
N a t t a 2463 ( 1 9 9 1 ) . ORS 656.245, as amended, p r o v i d e s a p r o c e d u r e f o r t h e r e s o 
l u t i o n o f t h i s d i s p u t e . 

We c o n c l u d e t h a t t h e a p p r o p r i a t e n e s s o f p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t 
i s n o t a " m a t t e r c o n c e r n i n g a c l a i m " over which t h e H e a r i n g s D i v i s i o n had j u r i s 
d i c t i o n . Because such d i s p u t e s a r e no l o n g e r m a t t e r s c o n c e r n i n g a c l a i m , o r i g i 
n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . S t a n l e y Meyers, supra. 
A c c o r d i n g l y , we must v a c a t e t h e Referee's o r d e r f o r l a c k o f j u r i s d i c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 15, 1991 i s v a c a t e d . 

December 19, 1991 C i t e as 43 Van N a t t a 2731 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD C. HOY, Claimant 
WCB Case No. 90-20367 

ORDER ON REVIEW 
Coons & Cole, Claimant A t t o r n e y s 

Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r w h i c h 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n and s u r g e r y c l a i m 
f o r a c e r v i c a l c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and aggrava
t i o n . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The f i r s t i s s u e b e f o r e us concerns t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s s u r g e r y 
c l a i m f o r a c e r v i c a l c o n d i t i o n . S p e c i f i c a l l y , c l a i m a n t seeks compensation f o r 
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t r e a t m e n t o f a d e g e n e r a t i v e d i s c d i s e a s e . The m e d i c a l e v i d e n c e i s i n agreement 
t h a t t h e d e g e n e r a t i v e c o n d i t i o n p r e e x i s t e d t h e c l a i m a n t ' s compensable i n j u r y . 
We t h e r e f o r e l o o k t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) t o d e t e r m i n e t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c o n d i t i o n . That s t a t u t e p r o v i d e s : 

" I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g d i s e a s e 
o r c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , 
t h e r e s u l t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t t h e com
p e n s a b l e i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f t h e 
d i s a b i l i t y o r need f o r t r e a t m e n t . " 

As we d e t e r m i n e d i n Bahman M. N a z a r i , 43 Van N a t t a 2368, 2370 ( 1 9 9 1 ) , ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) r e q u i r e s a worker whose d i s a b i l i t y o r need f o r t r e a t m e n t i s 
caused by a compensable i n j u r y and a p r e e x i s t i n g c o n d i t i o n t o p r o v e t h a t t h e i n 
j u r y i s t h e major c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r t r e a t m e n t . 

We c o n c l u d e t h a t c l a i m a n t has c a r r i e d h i s burden o f p r o o f on t h e s u r g e r y 
i s s u e . The m e d i c a l e v i d e n c e shows t h a t , i n r e g a r d s t o h i s d e g e n e r a t i v e c o n d i 
t i o n , c l a i m a n t was asymptomatic p r i o r t o t h e i n j u r y . C l a i m a n t d i d n o t e x p e r i 
ence t h e s e v e r e headaches, neck and s h o u l d e r p a i n he now s u f f e r s f r o m u n t i l he 
was i n j u r e d . Dr. B e r k e l e y e x p r e s s l y concluded t h a t t h e i n j u r y caused c l a i m a n t ' s 
d e g e n e r a t i v e c o n d i t i o n t o p r o g r e s s and become symptomatic. (Ex 3 6 ) . We a r e 
persuaded t h a t c l a i m a n t has proved t h a t t h e i n j u r y was t h e m a j o r c o n t r i b u t i n g 
cause o f h i s c u r r e n t c o n d i t i o n and t h e r e f o r e h i s c l a i m f o r s u r g i c a l t r e a t m e n t i s 
compensable under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

W h i l e we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d t h a t h i s need f o r s u r g e r y 
i s compensable, we a r e n o t persuaded t h a t he has e s t a b l i s h e d a compensable 
a g g r a v a t i o n . 

To e s t a b l i s h h i s a g g r a v a t i o n c l a i m , c l a i m a n t must show a w o r s e n i n g o f h i s 
compensable neck c o n d i t i o n s i n c e h i s l a s t award o r arrangement o f compensation, 
w h i c h was t h e O p i n i o n and Order o f J u l y 18, 1990, based on t h e J u l y 3, 1990 
h e a r i n g . 

We c o n c l u d e t h a t c l a i m a n t has n o t c a r r i e d h i s burden. The r e c o r d r e v e a l s 
t h a t he c o n s u l t e d Dr. B e r k e l e y on r e f e r r a l from Dr. Anderson, f o r t h e same p r o b 
lems he had been c o m p l a i n i n g o f f o r some t i m e . He d i d n o t c o n s u l t Dr. B e r k e l e y 
because h i s compensable c o n d i t i o n had changed s i n c e J u l y 3; Dr. B e r k e l e y ' s r e 
p o r t c o n f i r m s i t had n o t . (See Ex. 2 7 ) . We concl u d e t h e r e f o r e , t h a t t h e d e n i a l 
o f a g g r a v a t i o n s h o u l d s t a n d . * 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-10-010(4), we f i n d t h a t 
a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on Board r e 
v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s s u r g e r y c l a i m i s $2,250, t o be 
p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n 
t e r e s t s i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 1, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f s u r g e r y i s r e v e r s e d . That d e n i a l i s s e t a s i d e and t h e s u r g e r y c l a i m 
i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. The r e m a i n d e r o f t h e o r d e r 
i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h e com
p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f 
$2,250, p a y a b l e by t h e SAIF C o r p o r a t i o n . 

1 We o f c o u r s e r e c o g n i z e t h a t a t such t i m e as c l a i m a n t has t h e s u r g e r y , 
he w i l l become u n a b l e t o work and h i s c o n d i t i o n w i l l have worsened so t h a t r e 
o p e n i n g w o u l d t h e n be a p p r o p r i a t e . 
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I n t h e M a t t e r o f t h e Compensation o f 
DANIEL MARTUSHEV, Claimant 
Own M o t i o n No. 88-0772M 

SECOND OWN MOTION ORDER ON RECONSIDERATION REVIEWING CARRIER CLOSURE 
S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our September 30, 1991 Own M o t i o n 
Order on R e c o n s i d e r a t i o n t h a t d e n i e d r e c o n s i d e r a t i o n o f our August 13, 1991 
Order R e v i e w i n g C a r r i e r C l o s u r e on t h e ground t h a t c l a i m a n t ' s r e q u e s t was r e 
c e i v e d u n t i m e l y . I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m a t t e r we 
ab a t e d o u r September 30, 1991 o r d e r on October 29, 1991. 

C l a i m a n t contends t h a t h i s f i r s t r e q u e s t f o r r e c o n s i d e r a t i o n was t i m e l y 
f i l e d , t h a t SAIF has f a i l e d t o p r o v i d e d i a g n o s t i c t e s t s as s t i p u l a t e d , and t h a t 
he was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e . 

F i l i n g i s t h e p h y s i c a l d e l i v e r y o f a t h i n g t o any p e r m a n e n t l y s t a f f e d o f 
f i c e o f t h e Board, o r t h e d a t e o f m a i l i n g by f i r s t c l a s s m a i l , p o s t a g e p r e p a i d . 
See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( a ) and ( c ) . I f t h e t h i n g i s n o t r e c e i v e d w i t h i n t h e p r e 
s c r i b e d t i m e and no a t t o r n e y ' s c e r t i f i c a t e o f m a i l i n g i s f u r n i s h e d , i t s h a l l be 
presumed t h a t t h e f i l i n g was u n t i m e l y u n l e s s t h e f i l i n g p a r t y e s t a b l i s h e s t h a t 
t h e f i l i n g was t i m e l y . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( c ) . Here, our o r d e r i s s u e d on August 
13, 1991. The t h i r t i e t h day f e l l on September 12, 1991. A l t h o u g h c l a i m a n t ' s 
f i r s t r e q u e s t f o r r e c o n s i d e r a t i o n was n o t r e c e i v e d by t h e Board u n t i l September 
16, 1991, and no a t t o r n e y ' s c e r t i f i c a t e o f m a i l i n g was p r o v i d e d , we have t h e en
v e l o p e showing t h a t t h e r e q u e s t was m a i l e d by f i r s t c l a s s m a i l postmarked Sept
ember 12, 1991. We t h u s conclude t h a t our August 13, 1991 Order was i n e r r o r 
and t h a t c l a i m a n t ' s r e q u e s t f o r r e v i e w was t i m e l y f i l e d . We compute t h e t i m e by 
e x c l u d i n g t h e day o f t h e a c t o r event from which t h e d e s i g n a t e d p e r i o d o f t i m e 
b e g i n s t o r u n , and i n c l u d i n g t h e l a s t day u n l e s s i t f a l l s upon any l e g a l h o l i d a y 
o r on S a t u r d a y , i n whic h case t h e l a s t day i s a l s o e x c l u d e d . See ORCP 10 and 
ORS 174.120. See a l s o A n i t a L. C l i f t o n , 43 Van N a t t a 1921 ( 1 9 9 1 ) . Inasmuch as 
we i n c o r r e c t l y s t a t e d our procedures i n R i c h a r d S. Hookland, 42 Van N a t t a 2769 
( 1 9 9 0 ) , we disavow t h a t p o r t i o n o f t h a t o r d e r . We a c c o r d i n g l y p r o c e e d t o con
s i d e r c l a i m a n t ' s r e m a i n i n g arguments. 

C l a i m a n t contends t h a t SAIF f a i l e d t o p r o v i d e d i a g n o s t i c t e s t s as s t i p u 
l a t e d t o i n 1990. Our own m o t i o n a u t h o r i t y t o reopen a c l a i m i s l i m i t e d t o two 
s i t u a t i o n s : a) t o p r o v i d e temporary d i s a b i l i t y compensation; and b) t o p r o v i d e 
m e d i c a l s e r v i c e s r e l a t e d t o i n j u r i e s t h a t o c c u r r e d p r i o r t o 1966. M i l t e n b e r q e r 
v. Howard's Plumbing, 93 Or App 475 (19 8 8 ) ; ORS 656.278(1). M e d i c a l s e r v i c e s 
r e l a t e d t o i n j u r i e s t h a t o c c u r r e d a f t e r 1966, as he r e , a r e t o be p r o v i d e d by t h e 
i n s u r e r o r s e l f - i n s u r e d employer p u r s u a n t t o ORS 656.245. C o n s e q u e n t l y , we 
d e c l i n e t o address t h i s i s s u e f o r l a c k o f own m o t i o n j u r i s d i c t i o n r e g a r d i n g t h e 
p r o v i s i o n o f t e s t s , i . e . , a d d i t i o n a l m e d i c a l s e r v i c e s . Any a l l e g e d f a i l u r e t o 
p r o v i d e m e d i c a l s e r v i c e s i s addressed by a r e q u e s t f o r h e a r i n g . ORS 656.245(2) 
and 6 5 6 . 2 8 3 ( 1 ) . 

C l a i m a n t f i n a l l y contends t h a t he was not m e d i c a l l y s t a t i o n a r y when h i s 
c l a i m was c l o s e d . Our August 13, 1991 o r d e r a d e q u a t e l y addresses c l a i m a n t ' s 
c o n t e n t i o n on t h e m e r i t s . 

A c c o r d i n g l y , our August 13, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as amended h e r e i n , we r e p u b l i s h our August 13, 1991 o r d e r i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and appeal s h a l l r u n from t h e d a t e o f t h i s 
o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CALINA NEATHERY, Claimant 

WCB Case No. TP-91020 
THIRD PARTY DISTRIBUTION ORDER 

G a t t i , e t a l . , C l aimant A t t o r n e y s 
J. David Thurber ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, has p e t i t i o n e d t h e Board t o r e 
s o l v e a d i s p u t e c o n c e r n i n g whether SAIF i s e n t i t l e d t o a share o f a judgment 
c l a i m a n t has r e c o v e r e d stemming from i n j u r i e s she s u s t a i n e d as a r e s u l t o f a 
n o n - w o r k - r e l a t e d motor v e h i c l e a c c i d e n t which o c c u r r e d w h i l e c l a i m a n t ' s compens
a b l e i n j u r y c l a i m was i n open s t a t u s . Contending t h a t no p o r t i o n o f t h e j u d g 
ment was g r a n t e d f o r d i s a b i l i t y o r m e d i c a l expenses r e s u l t i n g f r o m t h e compens
a b l e i n j u r y , c l a i m a n t a s s e r t s t h a t SAIF i s n o t e n t i t l e d t o a share o f t h e r e c o v 
e r y . We agree w i t h c l a i m a n t ' s c o n t e n t i o n s . 

FINDINGS OF FACT 

On December 30, 1987, w h i l e p e r f o r m i n g her work a c t i v i t i e s as a d a i r y 
m i l k e r , c l a i m a n t was s t r u c k from b e h i n d by a cow c a u s i n g her t o c o l l i d e w i t h a 
w a l l . C l a i m a n t sought emergency room t r e a t m e n t c o m p l a i n i n g o f s h o u l d e r and low 
back p a i n . X-rays were n e g a t i v e . Dr. Lewis diagnosed s h o u l d e r c o n t u s i o n and 
low back s t r a i n . 

On January 5, 1988, c l a i m a n t sought t r e a t m e n t f r o m Dr. Freeman, c h i r o p r a c 
t o r . Freeman dia g n o s e d "lumbar p l e x u s d i s o r d e r , t h o r a c i c s t r a i n , l u m b o s a c r a l 
s t r a i n and L2 l e f t p o s t e r i o r s u b l u x a t i o n . " On January 12, 1988, SAIF, t h e 
d a i r y ' s i n s u r e r , a c c e p t e d c l a i m a n t ' s i n j u r y c l a i m . 

I n F e b r u a r y 1988, Dr. Freeman r e f e r r e d c l a i m a n t t o Dr. Buza, n e u r o l o g i s t , 
t o d e t e r m i n e whether c l a i m a n t was e x p e r i e n c i n g a c e r v i c a l d i s c i n v o l v e m e n t . A l 
t h o u g h c l a i m a n t ' s c e r v i c a l range o f m o t i o n was " p r o b a b l y 50% o f n o r m a l , " Buza 
c o n c l u d e d t h a t c l a i m a n t d i d n o t have a c e r v i c a l d i s c and would n o t r e q u i r e s u r 
g i c a l c o n s i d e r a t i o n s . Buza recommended t h a t c l a i m a n t c o n t i n u e h e r m e d i c a t i o n / 
t h e r a p y w i t h Dr. Freeman. 

I n March 1988, Freeman r e p o r t e d t h a t c l a i m a n t was making g r a d u a l p r o g r e s s . 
C o n c l u d i n g t h a t i t would be " e x t r e m e l y premature" t o r e l e a s e c l a i m a n t t o work, 
Freeman p r e d i c t e d t h a t a d e t e r m i n a t i o n r e g a r d i n g t h e e x t e n t o f c l a i m a n t ' s perma
nent i n j u r i e s w o u l d be made i n " a p p r o x i m a t e l y 8-10 weeks." I n September 1988, 
Freeman r e p o r t e d t h a t c l a i m a n t was r e c e i v i n g p h y s i c a l t h e r a p y / r e h a b i l i t a t i o n f o r 
her s h o u l d e r p a i n . I n a d d i t i o n , Freeman c o n t i n u e d t o m o n i t o r c l a i m a n t ' s p r o 
g r e s s w i t h her c e r v i c a l c o n d i t i o n . 

Dr. Boyd, o r t h o p e d i s t , c o n f i r m e d Dr. Freeman's r e p o r t t h a t c l a i m a n t had 
been p a r t i c i p a t i n g i n p h y s i c a l t h e r a p y f o r t h e p a s t 3 months c o n c e r n i n g t h e 
s h o u l d e r . Boyd recommended t h a t c l a i m a n t p a r t i c i p a t e i n a work h a r d e n i n g p r o 
gram. 

I n December 1988, Freeman r e p o r t e d t h a t c l a i m a n t was r e c e i v i n g t r e a t m e n t 
t w i c e p e r month. She was "making v e r y good p r o g r e s s i n her c e r v i c a l c o n d i t i o n , " 
b u t o c c a s i o n a l l y was e x p e r i e n c i n g some r a d i a t i n g p a i n f r o m her neck i n t o h er 
s h o u l d e r . Freeman f u r t h e r n o t e d t h a t p h y s i c a l t h e r a p y c o n t i n u e d w i t h c l a i m a n t ' s 
s h o u l d e r , w h i c h appeared t o be a "v e r y s l o w l y r e s o l v i n g c o n d i t i o n . " C o n c l u d i n g 
t h a t c l a i m a n t ' s c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y , Freeman p r e d i c t e d t h a t 
c l a i m a n t ' s s h o u l d e r c o u l d s t i l l improve t o a p o i n t where she c o u l d r e t u r n t o 
work. 
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I n J a n uary 1989, Dr. F r y , o r t h o p e d i s t , p e r f o r m e d an inde p e n d e n t m e d i c a l ex
a m i n a t i o n ( I M E ) . X-rays demonstrated a s l i g h t p o s t e r i o r n a r r o w i n g a t C5-6. 
Sh o u l d e r x - r a y s were e s s e n t i a l l y normal. Recommending i n s t r u c t i o n s i n a c t i v e 
e x e r c i s e o f t h e s h o u l d e r , F r y a n t i c i p a t e d c l a i m c l o s u r e i n 4-6 weeks. 

I n F e b r u a r y 1989, Freeman r e p o r t e d t h a t c l a i m a n t ' s neck c o n d i t i o n was 
" c u r r e n t l y s t a b l e " and t h a t her s h o u l d e r c o n d i t i o n was " g e t t i n g b e t t e r b u t v e r y 
s l o w l y . " A l t h o u g h c l a i m a n t was "not c o m p l e t e l y m e d i c a l l y s t a t i o n a r y , " Freeman 
n o t e d t h a t c l a i m a n t had been r e l e a s e d t o m o d i f i e d work (no l i f t i n g o r r e p e t i t i v e 
r i g h t arm m o t i o n ) f o r a p p r o x i m a t e l y t h e p a s t 2 months. Rather t h a n F r y ' s 4-
6 week p r e d i c t i o n , Freeman a n t i c i p a t e d t h a t i t would be "more on t h e o r d e r o f 3 
o r 4 months" b e f o r e c l a i m c l o s u r e . 

I n May 1989, Dr. Freeman r e p o r t e d t h a t a s i d e f r o m o c c a s i o n a l headaches o r 
c e r v i c a l d i s c o m f o r t , c l a i m a n t was "doing v e r y w e l l . " C o ncerning her s h o u l d e r 
c o n d i t i o n , Freeman s t a t e d t h a t c l a i m a n t was e x p e r i e n c i n g d i f f i c u l t y when t h e 
s h o u l d e r was overused because her c o n d i t i o n was " s t i l l i m p r o v i n g v e r y s l o w l y . " 
Freeman c o n c l u d e d t h a t c l a i m a n t was " q u i t e c l o s e t o b e i n g s t a t i o n a r y . " 

On October 20, 1989, Dr. Freeman r e p o r t e d t h a t c l a i m a n t c o n t i n u e d t o r e 
c e i v e c h i r o p r a c t i c m a n i p u l a t i o n s and m y o f a s c i a l t r i g g e r p o i n t t h e r a p y . Freeman 
d e c l i n e d t o c o n s i d e r c l a i m a n t ' s c o n d i t i o n m e d i c a l l y s t a t i o n a r y u n t i l she was em
p l o y e d s t e a d i l y and her s h o u l d e r , arm, and neck symptoms were s t a b l e . Freeman 
recommended f u r t h e r v o c a t i o n a l r e h a b i l i t a t i o n . 

On November 29, 1989, c l a i m a n t was i n v o l v e d i n a n o n - w o r k - r e l a t e d motor 
v e h i c l e a c c i d e n t when t h e c a r she was o p e r a t i n g was s t r u c k f r o m t h e r e a r by a 
v e h i c l e d r i v e n by a t h i r d p a r t y . On December 13, 1989, Dr. Freeman r e p o r t e d 
t h a t c l a i m a n t ' s c e r v i c a l s p i n e "was r e - i n j u r e d r a t h e r b a d l y " as a r e s u l t o f t h e 
motor v e h i c l e a c c i d e n t , n e c e s s i t a t i n g a d e l a y i n e v a l u a t i n g c l a i m a n t ' s p h y s i c a l 
c a p a c i t i e s f o r t h e n e x t 2-3 months o r u n t i l c l a i m a n t had r e t u r n e d t o a p r e - a c c i -
d e n t s t a t u s . 

On Ja n u a r y 4, 1990, Freeman r e i t e r a t e d t h a t t h e motor v e h i c l e a c c i d e n t had 
i n j u r e d c l a i m a n t ' s "somewhat weakened" neck area " r a t h e r more s e v e r e l y . " 
Freeman was u n a b l e t o d e t e r m i n e whether c l a i m a n t would make a f u l l r e c o v e r y 
w i t h o u t d i s a b i l i t y f r o m t h e motor v e h i c l e a c c i d e n t . A l t h o u g h c l a i m a n t ' s s h o u l 
d e r d i d n o t appear t o have s u f f e r e d f u r t h e r i n j u r y , Freeman p r e d i c t e d i t w o u ld 
be a t l e a s t a n o t h e r 3 months b e f o r e c l a i m a n t ' s neck c o m p l e t e l y r e t u r n e d t o a 
m e d i c a l l y s t a t i o n a r y s t a t e . 

I n March 1990, Freeman r e p o r t e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y 
f r o m t h e November 1989 motor v e h i c l e a c c i d e n t . S p e c i f i c a l l y , c l a i m a n t was s t i l l 
r e c o v e r i n g f r o m her neck wh i c h was " r e - i n j u r e d " i n t h e motor v e h i c l e a c c i d e n t . 
Under such c i r c u m s t a n c e s , Freeman c o u l d n o t d e s c r i b e t h e r e s i d u a l s f r o m c l a i m 
a n t ' s o n - t h e - j o b i n j u r y . 

I n A p r i l 1990, BBV M e d i c a l S e r v i c e s performed an IME. C o n c l u d i n g t h a t 
c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y , BBV r a t e d c l a i m a n t ' s permanent 
i m p a i r m e n t o f t h e upper e x t r e m i t y a t 5 p e r c e n t . I d e n t i f y i n g no f u r t h e r r e a s o n 
f o r o n g o i n g t r e a t m e n t , BBV recommended t h a t c l a i m a n t r e t u r n t o t h e work f o r c e . 

Dr. Freeman d i s a g r e e d w i t h most o f t h e BBV c o n c l u s i o n s . To b e g i n , Freeman 
c o n s i d e r e d a r a t i n g o f 5 p e r c e n t permanent impairment i n t h e upper e x t r e m i t y t o 
be i n a d e q u a t e . A l t h o u g h Freeman agreed t h a t c l a i m a n t ' s neck i n j u r y had m o s t l y 
r e s o l v e d , he d i s a g r e e d w i t h BBV's recommendation t h a t f u r t h e r p a l l i a t i v e c a r e be 
t e r m i n a t e d . 

I n May 1990, Dr. Freeman r e p o r t e d t h a t c l a i m a n t had r e c e i v e d c h i r o p r a c t i c 
m a n i p u l a t i o n s and m y o f a s c i a l t r i g g e r p o i n t t h e r a p y from November 1989 t o m i d -
A p r i l 1990 f o r a moderate c e r v i c o t h o r a c i c s p r a i n and a m i l d lumbar s t r a i n . 
Freeman a l s o a t t r i b u t e d c l a i m a n t ' s neck symptoms t o a m i l d t o moderate degree o f 
d e g e n e r a t i v e a r t h r i t i s i n t h e c e r v i c a l s p i n e which was p a r t i a l l y due t o her age 
and h e r p r i o r i n j u r i e s . S t a t i n g t h a t c l a i m a n t had made an e x c e l l e n t r e c o v e r y 
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and was no l o n g e r e x p e r i e n c i n g symptoms due t o t h e November 1989 i n j u r y , Freeman 
recommended t h a t c l a i m a n t r e c e i v e p a l l i a t i v e c a r e t w i c e a month f o r t h e n e x t 6 
months. 

I n August 1990, t h e Independent C h i r o p r a c t i c C o n s u l t a n t s (ICC) p e r f o r m e d an 
IME. I d e n t i f y i n g no s t r o n g o b j e c t i v e f i n d i n g s , ICC r a t e d c l a i m a n t ' s s h o u l d e r 
permanent i m p a i r m e n t a t no g r e a t e r t h a n 5 p e r c e n t , based on her c h r o n i c o n g o i n g 
p a i n . ICC agreed w i t h BBV t h a t c l a i m a n t ' s c o n t i n u i n g c a r e was n o t c u r a t i v e and 
n o t o f s i g n i f i c a n t p a l l i a t i v e b e n e f i t . 

A September 6, 1990 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s December 1987 i n 
j u r y c l a i m . C l a i m a n t was awarded temporary d i s a b i l i t y t h r o u g h J u l y 3 1 , 1990 and 
19 p e r c e n t u n s cheduled permanent d i s a b i l i t y . 

On November 6, 1990, Dr. Freeman not e d t h a t c l a i m a n t e x p e r i e n c e d o c c a s i o n a l 
neck d i s c o m f o r t a t t r i b u t a b l e t o over e x e r t i o n and l i f t i n g . Such e p i s o d e s r e 
s u l t e d i n an o c c a s i o n a l r e s t r i c t i o n o f her a c t i v i t i e s . Due t o a s l i g h t amount 
o f p r e e x i s t i n g o s t e o a r t h r i t i s i n c l a i m a n t ' s c e r v i c a l s p i n e , Freeman o p i n e d t h a t 
c l a i m a n t was more s u s c e p t i b l e t o f u t u r e d e g e n e r a t i v e changes f o l l o w i n g neck 
traumas such as t h e November 1989 motor v e h i c l e a c c i d e n t . C o n c l u d i n g t h a t t h e 
degree o f c l a i m a n t ' s permanent impairment due t o her i n j u r y f r o m t h e a c c i d e n t 
was m i l d , Freeman r a t e d her i n t h e 3 t o 4 p e r c e n t range. 

C l a i m a n t f i l e d a cause o f a c t i o n a g a i n s t t h e d r i v e r o f t h e a u t o m o b i l e i n 
v o l v e d i n t h e November 1989 motor v e h i c l e a c c i d e n t . When s e t t l e m e n t c o u l d n o t 
be a c h i e v e d , an a r b i t r a t i o n h e a r i n g was convened on November 13, 1990. A t t h a t 
p r o c e e d i n g , m e d i c a l r e p o r t s c o n c e r n i n g c l a i m a n t ' s o n g o i n g t r e a t m e n t and SAIF's 
r e c o r d s were a d m i t t e d i n t o e v i d e n c e . F o l l o w i n g t h e p r o c e e d i n g , t h e A r b i t r a t o r 
awarded c l a i m a n t $8,719.03 i n damages ($1,719.03 i n economic damages and $7,000 
i n non-economic damages) and $281.50 i n l i t i g a t i o n c o s t s . 

A c c o r d i n g t o t h e A r b i t r a t o r ' s a f f i d a v i t , c l a i m a n t ' s award was g r a n t e d 
" s o l e l y f o r t h e i n j u r i e s and damages she s u s t a i n e d i n t h e motor v e h i c l e a c c i d e n t 
o f November 29, 1989." The A r b i t r a t o r f u r t h e r s t a t e d t h a t "no p a r t o f t h e com
p e n s a t i o n awarded t o [ c l a i m a n t ] i n t h i s auto a c c i d e n t c l a i m was f o r p a i n and 
s u f f e r i n g , d i s a b i l i t y , nor m e d i c a l expenses i n c u r r e d as a r e s u l t o f t h e work-
r e l a t e d i n j u r y . " The judgment was d i s b u r s e d i n t h e f o l l o w i n g manner: (1) 
$1,719.03 f o r c l a i m a n t ' s m e d i c a l expenses; (2) $2,912.60 i n a t t o r n e y f e e s ; (3) 
$561.78 i n l i t i g a t i o n c o s t s ; and (4) $3,807.12 t o c l a i m a n t . 

A May 3, 1991 Order on R e c o n s i d e r a t i o n m o d i f i e d t h e September 1990 D e t e r m i 
n a t i o n Order. F i n d i n g t h a t c l a i m a n t was n o t e n t i t l e d t o an award f o r a d i s c 
b u l g e , t h e E v a l u a t i o n S e c t i o n reduced t h e D e t e r m i n a t i o n Order award f r o m 19 p e r 
c e n t u n s c h e d u l e d permanent d i s a b i l i t y t o 13 p e r c e n t . 

I n June 1991, SAIF sought reimbursement f o r i t s c l a i m c o s t s . C o n t e n d i n g 
t h a t c l a i m a n t ' s compensable i n j u r y had been e x a c e r b a t e d as a r e s u l t o f t h e 
November 1989 motor v e h i c l e a c c i d e n t , SAIF a s s e r t e d a l i e n o f $11,281.76 
($4,897.80 i n t e m p o r a r y d i s a b i l i t y , $5,481.22 i n permanent d i s a b i l i t y , and 
$902.74 i n m e d i c a l expenses). When c l a i m a n t c o n t e s t e d SAIF's e n t i t l e m e n t t o a 
share o f t h e judgment, SAIF p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f t h e d i s p u t e . 

CONCLUSIONS OF LAW 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong o f 
a t h i r d p e r s o n , e n t i t l i n g t h e worker under ORS 656.154 t o seek a remedy a g a i n s t 
such t h i r d p e r s o n , such worker s h a l l e l e c t whether t o r e c o v e r damages f r o m t h e 
t h i r d p e r s o n . ORS 656.578. The p a y i n g agency has a l i e n a g a i n s t t h e w o r k e r ' s 
cause o f a c t i o n as p r o v i d e d by ORS 656.591 t o 656.593. ORS 6 5 6 . 5 8 0 ( 2 ) . An o f f -
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t h e - j o b i n j u r y t h a t a g g r a v a t e s a compensable c o n d i t i o n i s a "compensable i n j u r y " 
w i t h i n t h e meaning o f ORS 656.578. SAIF v. Dooley, 107 Or App 287, 290 ( 1 9 9 1 ) . ' 

I n Dooley, t h e c l a i m a n t was n e a r i n g a m e d i c a l l y s t a t i o n a r y s t a t u s and s t i l l 
r e c e i v i n g t e m p o r a r y d i s a b i l i t y when he was i n v o l v e d i n a motor v e h i c l e a c c i d e n t 
u n r e l a t e d t o h i s employment. The a c c i d e n t r e s u l t e d i n new i n j u r i e s and worsened 
t h e c l a i m a n t ' s compensable c o n d i t i o n . The c l a i m a n t ' s p h y s i c i a n was a b l e t o d i s 
t i n g u i s h b o t h t h e m e d i c a l c o s t s and t h e t i m e l o s s a t t r i b u t a b l e t o t h e a u t o a c c i 
d e n t f r o m t h o s e a t t r i b u t a b l e t o t h e o r i g i n a l i n j u r y . As a p a y i n g agency, SAIF 
d i d n o t pay t h e m e d i c a l c o s t s r e s u l t i n g from t h e a c c i d e n t . However, SAIF sought 
reimbursement f r o m t h e c l a i m a n t ' s s e t t l e m e n t w i t h t h e t h i r d p a r t y f o r f o u r 
months o f a d d i t i o n a l t e m p o r a r y d i s a b i l i t y a t t r i b u t a b l e t o t h e worsened compens
a b l e c o n d i t i o n . Reasoning t h a t SAIF was o b l i g a t e d t o pay t h e a d d i t i o n a l b e n e f i t s 
f o r t h e a g g r a v a t e d compensable c o n d i t i o n , t h e c o u r t h e l d t h a t SAIF was e n t i t l e d 
t o r e c e i v e a share o f t h e s e t t l e m e n t proceeds. 

Here, as i n Dooley, c l a i m a n t had n o t reached m e d i c a l l y s t a t i o n a r y s t a t u s 
and she was s t i l l r e c e i v i n g temporary d i s a b i l i t y when she was i n j u r e d i n a motor 
v e h i c l e a c c i d e n t u n r e l a t e d t o her employment. A l s o , as was t h e case i n Dooley, 
t h e a c c i d e n t worsened some o f c l a i m a n t ' s compensable c o n d i t i o n s . N e v e r t h e l e s s , 
u n l i k e Dooley, t h e p r e s e n t r e c o r d does n o t d i s t i n g u i s h between t h e m e d i c a l ex
penses and d i s a b i l i t y b e n e f i t s a t t r i b u t a b l e t o t h e motor v e h i c l e a c c i d e n t from 
t h o s e r e s u l t i n g f r o m t h e o r i g i n a l compensable i n j u r y . W i t h o u t such e v i d e n c e , we 
a r e u n a b l e t o d e t e r m i n e what, i f any, p o r t i o n o f t h e compensation SAIF has p r o 
v i d e d i s d i r e c t l y a t t r i b u t a b l e t o t h e November 1989 motor v e h i c l e a c c i d e n t . 

A l t h o u g h c l a i m a n t ' s compensable c o n d i t i o n s were n e a r i n g a m e d i c a l l y s t a 
t i o n a r y s t a t e p r i o r t o t h e November 1989 a c c i d e n t , Dr. Freeman, c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , had e x p r e s s l y r e f r a i n e d from making such a d e t e r m i n a t i o n . 
I n f a c t , one month b e f o r e t h e a c c i d e n t , Freeman had recommended t h a t f u r t h e r vo
c a t i o n a l r e h a b i l i t a t i o n be i n s t i t u t e d , t h e r e b y d e m o n s t r a t i n g t h a t t h e c l a i m 
w o u l d r e m a i n open f o r an i n d e t e r m i n a t e p e r i o d . 

I n May 1990, Freeman d i d r e p o r t t h a t c l a i m a n t had r e c e i v e d c h i r o p r a c t i c 
m a n i p u l a t i o n s and m y o f a s c i a l t r i g g e r p o i n t t h e r a p y between November 29, 1989 and 
m i d - A p r i l 1990 f o r neck, t h o r a c i c , and low back i n j u r i e s s u s t a i n e d i n t h e Novem
b e r 29, 1989 motor v e h i c l e a c c i d e n t . Yet, Freeman f u r t h e r n o t e d t h a t c l a i m a n t ' s 
neck symptoms were a l s o due t o a m i l d t o moderate degree o f d e g e n e r a t i v e a r t h r i 
t i s i n t h e c e r v i c a l s p i n e which was p a r t i a l l y due t o c l a i m a n t ' s age and her 
p r i o r i n j u r i e s . 

C o n s i d e r i n g t h e h i s t o r y o f c l a i m a n t ' s p r i o r c o m p l a i n t s , Freeman's r e p o r t 
does n o t e s t a b l i s h t h a t t h e a f o r e m e n t i o n e d modes o f c o n s e r v a t i v e t r e a t m e n t , 
w h i c h were a l s o p r o v i d e d p r i o r t o t h e November 1989 a c c i d e n t and c o n t i n u e d t o be 
c o n d u c t e d a f t e r Freeman's May 1990 r e p o r t , would n o t have o t h e r w i s e o c c u r r e d i n 
c o n n e c t i o n w i t h t h e p r o c e s s i n g o f c l a i m a n t ' s compensable i n j u r y c l a i m . More
o v e r , f o l l o w i n g t h e s t a b i l i z a t i o n o f c l a i m a n t ' s compensable c o n d i t i o n and t h e 
e v e n t u a l c l o s u r e o f her c l a i m i n September 1990, n e i t h e r Dr. Freeman nor any 
o t h e r p h y s i c i a n e x p r e s s l y d i f f e r e n t i a t e d between d i s a b i l i t y and m e d i c a l expenses 
a t t r i b u t a b l e t o t h e November 1989 motor v e h i c l e a c c i d e n t f r o m t h o s e r e s u l t i n g 
f r o m t h e o r i g i n a l compensable i n j u r y . Such c i r c u m s t a n c e s a r e o f l i t t l e a s s i s 
t a n c e t o us i n d e t e r m i n i n g t h e amount o f a d d i t i o n a l d i s a b i l i t y o r m e d i c a l ex
penses SAIF has i n c u r r e d as a r e s u l t o f t h e motor v e h i c l e a c c i d e n t . 

F i n a l l y , and most i m p o r t a n t l y , a c c o r d i n g t o h i s u n r e b u t t e d a f f i d a v i t , t h e 
A r b i t r a t o r g r a n t e d c l a i m a n t ' s award " s o l e l y f o r t h e i n j u r i e s and damages she 
s u s t a i n e d i n t h e motor v e h i c l e a c c i d e n t o f November 29, 1989." The A r b i t r a t o r 
f u r t h e r e x p l a i n e d t h a t "no p a r t o f t h e compensation awarded t o [ c l a i m a n t ] i n 
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t h i s a u t o a c c i d e n t c l a i m was f o r p a i n and s u f f e r i n g , d i s a b i l i t y , n or m e d i c a l ex
penses i n c u r r e d as a r e s u l t o f t h e w o r k - r e l a t e d i n j u r y . " 

I n c o n c l u s i o n , i t would be mere s p e c u l a t i o n t o f i n d t h a t t h e November 1989 
a c c i d e n t r e q u i r e d SAIF t o p r o v i d e a d d i t i o n a l compensation t h a t i t w o u l d n o t have 
o t h e r w i s e p a i d . Inasmuch as our d e c i s i o n must be based on more t h a n s p e c u l a 
t i o n , we h o l d t h a t SAIF i s n o t e n t i t l e d t o a share o f t h e proceeds f r o m c l a i m 
a n t ' s a r b i t r a t i o n judgment stemming from her November 29, 1989 motor v e h i c l e 
a c c i d e n t . 

I T IS SO ORDERED. 

December 19, 1991 C i t e as 43 Van N a t t a 2738 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
OLIVER M. PAYTON, Claimant 

WCB Case Nos. 90-18991 & 90-13541 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e Brazeau's 
o r d e r t h a t : (1) fo u n d t h a t t h e Hearings D i v i s i o n had j u r i s d i c t i o n t o c o n s i d e r 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a neck c o n d i t i o n ; (2) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; and (3) assessed a p e n a l t y 
and a t t o r n e y f e e f o r an a l l e g e d l y unreasonable f a i l u r e t o pay m e d i c a l b i l l i n g s . 
On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , a g g r a v a t i o n and p e n a l t i e s and a t t o r n e y 
f e e s . We v a c a t e i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t r e q u e s t e d a h e a r i n g , c o n c e r n i n g t h e a g g r a v a t i o n d e n i a l , on June 
27, 1990. The h e a r i n g was h e l d on November 6, 1990. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s 1981 compensable c e r v i c a l i n j u r y was i n n o n d i s a b l i n g s t a t u s f o r 
more t h a n one y e a r . 

C l a i m a n t ' s 1990 a g g r a v a t i o n c l a i m f o r h i s c e r v i c a l c o n d i t i o n was f i l e d more 
t h a n f i v e y e a r s a f t e r t h e d a t e o f i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

The R e f e r e e c o n c l u d e d t h a t SAIF was p r e c l u d e d f r o m c h a l l e n g i n g t h e d a t e 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s began r u n n i n g as i t had n o t app e a l e d t h a t i s s u e i n 
c o n j u n c t i o n w i t h t h e A p r i l 1988 D e t e r m i n a t i o n Order. T h e r e f o r e , t h e R e f e r e e 
f o u n d t h a t he had j u r i s d i c t i o n t o hear c l a i m a n t ' s a g g r a v a t i o n c l a i m . We d i s 
a gree. 

The i s s u e o f s u b j e c t m a t t e r j u r i s d i c t i o n may be r a i s e d a t any t i m e d u r i n g 
t h e c o u r s e o f l i t i g a t i o n . S c h l e c t v. SAIF, 60 Or App 449 ( 1 9 8 2 ) . The f i l i n g 
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r e q u i r e m e n t s o f ORS 656.273 are j u r i s d i c t i o n a l . L y l e L. S m i t h , 43 Van N a t t a 
1079 ( 1 9 9 1 ) ; T imothy D. Beard, 43 Van N a t t a 432 ( 1 9 9 1 ) . 

2739 

The A p r i l 1, 1988 D e t e r m i n a t i o n Order s t a t e d t h a t c l a i m a n t ' s a g g r a v a t i o n 
r i g h t s began r u n n i n g as o f A p r i l 1, 1988. T h i s D e t e r m i n a t i o n Order was l i t i 
g a t e d i n an e a r l i e r p r o c e e d i n g w i t h r e g a r d t o e x t e n t o f permanent d i s a b i l i t y , 
b u t t h e b e g i n n i n g d a t e o f c l a i m a n t ' s a g g r a v a t i o n r i g h t s was n o t c o n t e s t e d . How
e v e r , inasmuch as t h e f i l i n g r e q u i r e m e n t s o f ORS 656.273 a r e j u r i s d i c t i o n a l , t h e 
f a i l u r e by SAIF t o r a i s e t h i s i s s u e a t t h e e a r l i e r p r o c e e d i n g does n o t r e n d e r 
t h e i s s u e o f j u r i s d i c t i o n moot i n t h e i n s t a n t p r o c e e d i n g . T h e r e f o r e , t h e i s s u e 
becomes wh e t h e r c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d p r i o r t o f i l i n g o f t h e 
1990 a g g r a v a t i o n c l a i m . 

I n d e c i d i n g t h i s m a t t e r , we a p p l y t h e law as amended by Oregon Laws 1990 
( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, 
and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i g a t i o n 
" s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does not a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 
amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e 
p urposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analyze t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

As amended, ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) p r o v i d e s : 

" I f t h e i n j u r y has been i n a n o n d i s a b l i n g s t a t u s f o r one y e a r 
o r more a f t e r t h e d a t e o f i n j u r y , t h e c l a i m f o r a g g r a v a t i o n must be 
f i l e d w i t h i n f i v e y e a r s a f t e r t h e d a t e o f i n j u r y . " 

Here, c l a i m a n t ' s 1981 c e r v i c a l i n j u r y was i n a n o n d i s a b l i n g s t a t u s f o r more 
t h a n one y e a r f r o m t h e d a t e o f i n j u r y . T h e r e f o r e , any c l a i m f o r a g g r a v a t i o n had 
t o be f i l e d w i t h i n f i v e y e a r s a f t e r t h e d a t e o f i n j u r y . Inasmuch as c l a i m a n t ' s 
1990 a g g r a v a t i o n c l a i m was f i l e d more t h a n f i v e y e a r s a f t e r t h e d a t e o f i n j u r y , 
t h e R e f e r e e d i d n o t have j u r i s d i c t i o n t o d e c i d e t h e 1990 a g g r a v a t i o n c l a i m . 
R a t h e r , c l a i m a n t ' s r e q u e s t f o r b e n e f i t s i s w i t h i n t h e s o l e j u r i s d i c t i o n o f t h e 
Board under i t s Own M o t i o n a u t h o r i t y . See ORS 656.278. 

I n r e a c h i n g t h i s d e c i s i o n , we n o t e t h a t t h e A p r i l 1, 1988 d a t e g i v e n by t h e 
D e t e r m i n a t i o n Order i s n o t c o n t r o l l i n g , i f i n f a c t c l a i m a n t ' s a g g r a v a t i o n r i g h t s 
have e x p i r e d . Beard, supra a t 433; see a l s o B e r t E. M i l t e n b e r g e r , 39 Van N a t t a 
68 ( 1 9 8 7 ) , M i l t e n b e r g e r v. Howard's Plumbing, 93 Or App 475 ( 1 9 8 8 ) ; M a r g a r e t t e 
I . S c h a f f e r - W r i g h t , 39 Van N a t t a 1113 ( 1 9 8 7 ) . F i n a l l y , we a l s o n o t e t h a t , a l 
t h o u g h t h e amendments t o ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) appear t o have e f f e c t i v e l y e l i m i n a t e d 
t h e r a t i o n a l e b e h i n d Davison v. SAIF, 80 Or App 541 ( 1 9 8 6 ) , t h i s case would f a l l 
u nder t h e c o u r t ' s d e c i s i o n i n Smith v. R i d g e p i n e , I n c . , 88 Or App 147 ( 1 9 8 7 ) , as 
t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n was m i s c l a s s i f i e d f r o m 
t h e o u t s e t . 

A c c o r d i n g l y , we v a c a t e t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h s e t a s i d e 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e awarded c l a i m a n t a 25 p e r c e n t p e n a l t y and a $300 a t t o r n e y f e e 
f o r u n r e a s o n a b l e f a i l u r e t o pay f o r c e r t a i n m e d i c a l b i l l i n g s . However, f o l l o w 
i n g t h e h e a r i n g and p r i o r t o t h e c l o s e o f t h e r e c o r d , t h e p a r t i e s e n t e r e d i n t o 
an " I n t e r i m S t i p u l a t i o n and Order." The s t i p u l a t i o n was s i g n e d by t h e R eferee 
on J a n u a r y 15, 1991 and s e t t l e d t h e i s s u e o f u n t i m e l y payment o f m e d i c a l 
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s e r v i c e s b i l l s and t h e c o r r e s p o n d i n g p e n a l t i e s and a t t o r n e y f e e s r e g a r d i n g t h a t 
i s s u e under c l a i m numbers 4421678G and 4528416F. 

Inasmuch as t h e January 15, 1990 S t i p u l a t i o n r e s o l v e d t h e i s s u e o f p e n a l 
t i e s and a t t o r n e y f e e s f o r unreasonable f a i l u r e t o pay m e d i c a l b i l l i n g s , t h e 
Ref e r e e e r r e d i n awarding f u r t h e r p e n a l t i e s and a t t o r n e y f e e s . A c c o r d i n g l y , we 
r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2, 1991 i s v a c a t e d i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n w h i c h s e t a s i d e t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l and assess
ed a $1,100 a t t o r n e y f e e i s v a c a t e d . That p o r t i o n w h i c h assessed a 25 p e r c e n t 
p e n a l t y and awarded a $300 r e l a t e d a t t o r n e y f e e i s r e v e r s e d . 

December 19, 1991 C i t e as 43 Van N a t t a 2740 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ANDREW L. WATKINS, Claimant 

WCB Case No. 90-20276 
ORDER ON RECONSIDERATION 

Jackson & Vause, Claimant A t t o r n e y s 
Jerome L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our November 27, 1991 Order on Review 
t h a t a f f i r m e d a Referee's o r d e r which u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
h i s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . C l a i m a n t contends t h a t t h e 
Board a p p l i e d t h e i n c o r r e c t s t a n d a r d f o r d e t e r m i n i n g d i m i n i s h e d e a r n i n g capac
i t y . C i t i n g Smith v. SAIF, 302 Or 396 (198 6 ) , c l a i m a n t argues t h a t d i m i n i s h e d 
e a r n i n g c a p a c i t y need n o t be based upon a showing o f a c t u a l l o s s o f e a r n i n g s . 
We agree w i t h t h i s s t a t e m e n t o f law. However, d i m i n i s h e d e a r n i n g c a p a c i t y must 
be t h e r e s u l t o f a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . 

Our c o n c l u s i o n t h a t c l a i m a n t had not proved t h a t he s u f f e r e d a d i m i n i s h e d 
e a r n i n g c a p a c i t y was based p r i m a r i l y on our f i n d i n g t h a t h i s l a c k o f employment 
may be due t o f a c t o r s o t h e r t h a n h i s symptomatic w o r s e n i n g . C l a i m a n t t e s t i f i e d 
t h a t he was u n a b l e t o work because h i s back p a i n l i m i t e d h i s a b i l i t y t o s i t . 
However, c l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e program was t e r m i n a t e d because he de
c l i n e d o r was u n a v a i l a b l e f o r such a s s i s t a n c e . (Ex. 2 8 ) . F u r t h e r m o r e , t h e p a i n 
c e n t e r n o t e d t h a t c l a i m a n t s t a t e d t h a t i t would be d i f f i c u l t f o r him t o a t t e n d 
t h e f u l l program because o f h i s i n v o l v e m e n t i n h i s v o l u n t e e r work. (Ex. 1 9 - 3 ) . 
These i t e m s i n d i c a t e t h a t c l a i m a n t ' s unemployment may be due t o f a c t o r s o t h e r 
t h a n back p a i n . 

On t h i s r e c o r d , we remain persuaded t h a t c l a i m a n t d i d n o t p r o v e t h a t he 
s u f f e r e d d i m i n i s h e d e a r n i n g c a p a c i t y as a r e s u l t o f h i s symptomatic w o r s e n i n g . 
A c c o r d i n g l y , our November 27, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our p r i o r o r d e r i n i t s e n t i r e t y , 
e f f e c t i v e t h i s d a t e . The p a r t i e s ' appeal r i g h t s s h a l l r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CHRISTOPHER CAMARA, Claimant 

Own M o t i o n No. 91-0546M 
OWN MOTION ORDER ON RECONSIDERATION 
Pe t e r O. Hansen, Claimant A t t o r n e y 

C l a i m a n t has moved f o r r e c o n s i d e r a t i o n o f our October 10, 1991 Own M o t i o n 
Order w h i c h d e n i e d r e o p e n i n g o f h i s c l a i m f o r payment o f te m p o r a r y t o t a l d i s 
a b i l i t y c ompensation. The b a s i s o f our d e n i a l was t h a t c l a i m a n t f a i l e d t o 
de m o n s t r a t e t h a t he r e q u i r e d e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r o t h e r 
t r e a t m e n t r e q u i r i n g i n p a t i e n t h o s p i t a l i z a t i o n . I n o r d e r t o a l l o w s u f f i c i e n t 
t i m e t o c o n s i d e r c l a i m a n t ' s m o t i o n , we abated our October 10, 1991 o r d e r . 

C l a i m a n t contends t h a t he underwent o u t p a t i e n t s u r g e r y on August 1, 1991. 

W i t h i n t h e meaning o f ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , " s u r g e r y " i s an i n v a s i v e p r o c e d u r e 
u n d e r t a k e n f o r a c u r a t i v e purpose and which i s l i k e l y t o t e m p o r a r i l y d i s a b l e t h e 
w o r k e r . Fred E. Smith, 42 Van N a t t a 1538 ( 1 9 9 0 ) . C l a i m a n t has a h i s t o r y o f 
m u l t i p l e l a t e r a l and m e d i a l meniscus t e a r s i n h i s l e f t knee. He underwent a 
l e f t knee a r t h r o g r a m on August 1, 1991 i n o r d e r t o r u l e o u t a t o r n m e d i a l menis
cus as a cause o f h i s c h r o n i c l e f t knee p a i n and t e n d e r n e s s . As a r e s u l t o f t h e 
s u r g e r y , c l a i m a n t was d i s a b l e d f o r f i v e days. We a c c o r d i n g l y f i n d t h a t c l a i m a n t 
underwent s u r g e r y w i t h i n t h e meaning o f ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . 

However, i n o r d e r t o q u a l i f y f o r temporary d i s a b i l i t y c ompensation, c l a i m 
a n t must p r o v e t h a t he was i n t h e work f o r c e a t t h e t i m e o f s u r g e r y o r h o s p i t a l 
i z a t i o n . F r e d L o f t i , 43 Van N a t t a 430 (19 9 1 ) . C l a i m a n t contends t h a t he was 
w i l l i n g t o work, b u t n o t l o o k i n g f o r work a t t h e t i m e t h e c o n d i t i o n worsened, 
because t h e i n j u r y made i t i m p o s s i b l e t o o b t a i n and p e r f o r m any t y p e o f work f o r 
w h i c h he was q u a l i f i e d . However, Dr. P u z i s s ' August 1, 1991 l e t t e r i n d i c a t e s 
o n l y t h a t c l a i m a n t was d i s a b l e d from work f o r f i v e days a f t e r h i s s u r g e r y . 
There i s no m e d i c a l o p i n i o n t h a t c l a i m a n t was i n t h e work f o r c e i m m e d i a t e l y 
p r i o r t o h i s s u r g e r y . I n a d d i t i o n , c l a i m a n t had been d e c l a r e d i n e l i g i b l e f o r 
v o c a t i o n a l a s s i s t a n c e on May 20, 1991 on t h e b a s i s t h a t he possessed t h e neces
s a r y s k i l l s and a b i l i t i e s t o r e t u r n t o an a p p r o p r i a t e j o b . F u r t h e r m o r e , Dr. 
P u z i s s s t a t e d on t h e same d a t e t h a t c l a i m a n t was capable o f s e d e n t a r y work. We 
f i n d t h a t c l a i m a n t has f a i l e d t o p r o v i d e p e r s u a s i v e e v i d e n c e t h a t he was i n t h e 
work f o r c e a t t h e t i m e o f s u r g e r y on August 1, 1991. T h e r e f o r e , c l a i m a n t does 
n o t q u a l i f y f o r t h e r e o p e n i n g o f h i s c l a i m t o p r o v i d e t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n . 

A c c o r d i n g l y , as supplemented h e r e i n , we adhere t o and r e p u b l i s h our October 
10, 1991 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and ap
p e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

December 20, 1991 C i t e as 43 Van N a t t a 2741 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHLEEN A. HOFF, Claimant 

WCB Case No. 90-18230 
ORDER DENYING RECONSIDERATION 

P o z z i , e t a l . , Claimant A t t o r n e y s 
VavRosky, e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f our November 29, 1991 
Order on Review. I n t h a t o r d e r , we concluded t h a t c l a i m a n t c o u l d n o t r e c e i v e a 
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c h r o n i c c o n d i t i o n award f o r her i n j u r y t o her coccyx under t h e s t a n d a r d s , be
cause t h e coccyx was n o t an unscheduled body p a r t t h a t was r e c o g n i z e d as a sepa
r a t e system under t h e s t a n d a r d s . Nonetheless, we awarded c l a i m a n t 5 p e r c e n t un
sc h e d u l e d permanent d i s a b i l i t y o u t s i d e t h e s t a n d a r d s , f i n d i n g c l e a r and c o n v i n c 
i n g e v i d e n c e t h a t c l a i m a n t has s u s t a i n e d a l o s s o f e a r n i n g c a p a c i t y i n excess o f 
t h a t i n d i c a t e d by t h e s t a n d a r d s . 

On r e c o n s i d e r a t i o n , t h e employer contends t h a t t h e award under what i t 
c a l l s t h e " s t a t u t o r y l o o p h o l e " was i n e r r o r . I t acknowledges t h a t an i n j u r e d 
w o r k e r may p r o v e by c l e a r and c o n v i n c i n g evidence t h a t her d i s a b i l i t y i s g r e a t e r 
t h a n t h a t a l l o w e d by t h e s t a n d a r d s . I t m a i n t a i n s , however, t h a t t h e c l e a r and 
c o n v i n c i n g e v i d e n c e e x c e p t i o n does n o t a l l o w an award o f permanent p a r t i a l d i s 
a b i l i t y f o r body p a r t s n o t s e p a r a t e l y covered by t h e s t a n d a r d s . We d i s a g r e e . 

The a p p l i c a b l e p r o v i s i o n i s former ORS 656.295, w h i c h governs t h e Board's 
r e v i e w o f cases and p r o v i d e s , i n p e r t i n e n t p a r t : 

"The b o a r d s h a l l a p p l y t o t h e r e v i e w o f t h e c l a i m such s t a n 
d a r d s f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s as may be adopted by t h e 
d i r e c t o r p u r s u a n t t o ORS 656.726. N o t h i n g i n t h i s s e c t i o n s h a l l be 
c o n s t r u e d t o p r e v e n t o r l i m i t t h e r i g h t o f a wo r k e r , i n s u r e r o r 
s e l f - i n s u r e d employer t o p r e s e n t evidence t o e s t a b l i s h by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent d i s a b i l i t y s u f f e r e d 
by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by 
t h e s t a n d a r d s adopted by t h e d i r e c t o r under ORS 656.726." (Emphasis 
s u p p l i e d ) . 

We f i n d n o t h i n g i n t h a t p r o v i s i o n t o s u p p o r t t h e employer's c o n t e n t i o n . To 
t h e c o n t r a r y , i t e x p r e s s l y p r o v i d e s t h a t an i n j u r e d w orker i s n o t l i m i t e d t o any 
s p e c i f i c e v i d e n c e f o r purposes o f p r o v i n g e n t i t l e m e n t t o permanent d i s a b i l i t y i n 
excess o f t h a t i n d i c a t e d by t h e s t a n d a r d s . See g e n e r a l l y R i c k L. Tarbox, 42 
Van N a t t a 2354 ( 1 9 9 0 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . We adhere t o o u r 
November 29, 1991 Order on Review. The p a r t i e s ' r i g h t s o f ap p e a l s h a l l c o n t i n u e 
t o r u n f r o m t h e d a t e o f our November 29, 1991 o r d e r . 

I T IS SO ORDERED. 

December 20, 1991 C i t e as 43 Van N a t t a 2742 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN K. MILES, Claimant 
WCB Case No. 88-17001 
ORDER OF ABATEMENT 

G a l t o n , e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r November 26, 
1991 Order on Remand, whic h r e v e r s e d t h e Referee's o r d e r and s e t a s i d e t h e em
p l o y e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l 
t u n n e l syndrome. I n o r d e r t o c o n s i d e r t h e m a t t e r , we w i t h d r a w o u r November 26, 
1991 o r d e r . C l a i m a n t i s g r a n t e d an o p p o r t u n i t y t o respond t o t h e employer's mo
t i o n . To be c o n s i d e r e d , c l a i m a n t ' s response must be s u b m i t t e d w i t h i n 14 days 
f r o m t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , we s h a l l t a k e t h i s m a t t e r under ad
vi s e m e n t . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
TIMOTHY E. DOOLEY, Claimant 

WCB Case No. TP-89026 
THIRD PARTY DISTRIBUTION ORDER ON REMAND 

Gary K. Jenson, Claimant A t t o r n e y 
K a t h e r i n e H. Waldo ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court o f Appeals.. SAIF 
v. Doolev, 107 Or App 287 (19 9 1 ) . The c o u r t r e v e r s e d our p r i o r o r d e r , Timothy 
E. Doolev, 41 Van N a t t a 2322 (19 8 9 ) , which h e l d t h a t SAIF was n o t e n t i t l e d t o a 
share o f s e t t l e m e n t proceeds a r i s i n g from an a u t o m o b i l e a c c i d e n t u n r e l a t e d t o 
c l a i m a n t ' s employment t h a t o c c u r r e d w h i l e c l a i m a n t was r e c e i v i n g t e m p o r a r y t o t a l 
d i s a b i l i t y and n e a r i n g a m e d i c a l l y s t a t i o n a r y s t a t u s under h i s compensable i n 
j u r y c l a i m . C o n c l u d i n g t h a t SAIF was o b l i g a t e d t o pay a d d i t i o n a l compensation 
as a r e s u l t o f t h e w o r s e n i n g o f c l a i m a n t ' s compensable c o n d i t i o n w h i c h was a t 
t r i b u t a b l e t o t h e a u t o m o b i l e a c c i d e n t , t h e c o u r t h e l d t h a t SAIF was e n t i t l e d 
under ORS 656.593(3) t o r e c e i v e i t s j u s t and pr o p e r share o f t h e t h i r d p a r t y 
s e t t l e m e n t proceeds r e s u l t i n g from t h e a c c i d e n t . Consequently, t h e c o u r t has 
remanded f o r a d e t e r m i n a t i o n o f SAIF's j u s t and p r o p e r share. 

FINDINGS OF FACT 

We r e p u b l i s h o ur " F i n d i n g s o f Fact" from our December 13, 1989 o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . As a r e s u l t o f t h e May 1987 a u t o m o b i l e a c c i d e n t , 
SAIF expended f o u r months o f a d d i t i o n a l temporary d i s a b i l i t y compensation 
($5,481.43) t h a t i t would o t h e r w i s e have n o t i n c u r r e d . SAIF's " j u s t and p r o p e r " 
s h a r e o f t h e $24,593.75 t h i r d p a r t y s e t t l e m e n t i s $5,481.43. 

CONCLUSIONS OF LAW 

I f t h e worker s e t t l e s a t h i r d p a r t y c l a i m w i t h p a y i n g agency a p p r o v a l , t h e 
agency i s a u t h o r i z e d t o accept as i t s share o f t h e proceeds "an amount w h i c h i s 
j u s t and p r o p e r , " p r o v i d e d t h a t t h e worker r e c e i v e s a t l e a s t t h e amount t o which 
he i s e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 656 . 5 9 3 ( 3 ) ; E s t a t e o f Troy 
Vance v. W i l l i a m s , 84 Or App 616, 619-20 (1 9 8 7 ) . Any c o n f l i c t c o n c e r n i n g what 
may be a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l be r e s o l v e d by t h e Board. ORS 
65 6 . 5 9 3 ( 3 ) . 

Here, t h e s o l e d i s p u t e p e r t a i n s t o SAIF's reimbursement f o r $5,481.43, 
w h i c h c o n s t i t u t e s o f f o u r months o f a d d i t i o n a l t e mporary d i s a b i l i t y compensation 
d i r e c t l y a t t r i b u t a b l e t o t h e e f f e c t s o f t h e a u t o m o b i l e a c c i d e n t on c l a i m a n t ' s 
compensable c o n d i t i o n . Claimant has not c o n t e s t e d t h a t f i g u r e , b u t r a t h e r has 
argued t h a t SAIF i s n o t e n t i t l e d t o a share o f t h e s e t t l e m e n t p roceeds. The 
c o u r t has r e j e c t e d c l a i m a n t ' s argument. Inasmuch as t h e c o u r t has h e l d t h a t 
SAIF i s e n t i t l e d t o a " j u s t and p r o p e r " share o f t h e proceeds and s i n c e c l a i m a n t 
does n o t c o n t e s t t h e amount o f SAIF's a s s e r t e d l i e n , we c o n c l u d e t h a t $5,481.43 
c o n s t i t u t e s SAIF's " j u s t and p r o p e r " share o f t h e t h i r d p a r t y s e t t l e m e n t . See 
ORS 656.593(3) . 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o d i s t r i b u t e t o SAIF t h e 
$5,481.43 i n s e t t l e m e n t proceeds which has been h e l d i n c l a i m a n t ' s a t t o r n e y ' s 
t r u s t a c c o u n t p e n d i n g r e s o l u t i o n o f t h i s d i s p u t e . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN L. HENSHAW, Claimant 
Own M o t i o n No.. 91-0650M 

OWN MOTION ORDER ON RECONSIDERATION 
M y r i c k , e t a l . , Claimant A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our November 2 1 , 1991 Own M o t i o n Or
der t h a t reopened h i s c l a i m as o f October 9, 1991 f o r t h e payment o f t e m p o r a r y 
d i s a b i l i t y compensation r e l a t e d t o a r i g h t L-5 micr o l u m b a r d i s k e c t o m y . C l a i m a n t 
c o n t e n d s t h a t he was h o s p i t a l i z e d on November 19, 1990 f o r a l e f t L-5 m i c r o l u m 
b a r d i s k e c t o m y and t h a t h i s c l a i m s h o u l d have been reopened as o f t h a t d a t e . We 
agree. 

The i n s u r e r i n i t i a l l y d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s November 
1990 s u r g e r y . By a J u l y 30, 1991 S t i p u l a t i o n and Order o f D i s m i s s a l , t h e i n 
s u r e r agreed t o accep t t h e s u r g e r y c l a i m and t o submit t h e i s s u e o f e n t i t l e m e n t 
t o b e n e f i t s f o r t e m p o r a r y d i s a b i l i t y t o t h e Board under i t s own m o t i o n j u r i s d i c 
t i o n . T h i s t h e i n s u r e r f a i l e d t o do, c o n t e n d i n g t h a t , because c l a i m a n t was n o t 
employed a t t h e t i m e o f t h e November 1990 s u r g e r y , t h e r e was no need t o submi t 
t h e c l a i m t o t h e Board under own m o t i o n . The i n s u r e r e r r e d i n i t s f a i l u r e t o 
sub m i t c l a i m a n t ' s r e q u e s t f o r own mo t i o n r e l i e f t o t h e Board f o r t h e f o l l o w i n g 
r e a s o n s . 

F i r s t , t h e i n s u r e r s t i p u l a t e d t h a t i t would submit c l a i m a n t ' s r e q u e s t t o 
t h e Board. Second, whether o r n o t i t so s t i p u l a t e s , when an i n s u r e r r e c e i v e s a 
r e q u e s t f o r t e m p o r a r y d i s a b i l i t y compensation, by o r on b e h a l f o f a c l a i m a n t 
whose a g g r a v a t i o n r i g h t s have e x p i r e d , t h e i n s u r e r i s r e q u i r e d t o su b m i t t h e r e 
q u e s t f o r own m o t i o n r e l i e f t o t h e Board. OAR 438-12-025(1). I n a d d i t i o n , t h e 
own m o t i o n i n s u r e r i s r e q u i r e d t o n o t i f y t h e c l a i m a n t and t h e Board i n w r i t i n g , 
no l a t e r t h e n t h e 9 0 t h day a f t e r r e c e i p t o f an own m o t i o n c l a i m , whether t h e own 
m o t i o n i n s u r e r recommends t h a t t h e c l a i m be reopened o r d e n i e d . OAR 438-12-
0 2 5 ( 2 ) . Even i f an i n s u r e r v o l u n t a r i l y reopens a c l a i m , reimbursement f r o m t h e 
reopened c l a i m s r e s e r v e i s a u t h o r i z e d by t h e Board o n l y i f t h e c l a i m q u a l i f i e s 
f o r own m o t i o n r e l i e f under ORS 656.278 and t h e Board's r u l e s . Hence, t h e i n 
s u r e r , n o t t h e Board, p e r f o r m s t h e c l a i m s p r o c e s s i n g f u n c t i o n , b u t o n l y t h e 
Board, n o t t h e i n s u r e r , has t h e j u r i s d i c t i o n t o d e c i d e whether a c l a i m a n t meets 
a l l t h e c r i t e r i a f o r own m o t i o n r e l i e f . See OAR 656.278; OAR 438-12-025 and 
438-12-030. The i n s u r e r a l s o r e q u e s t s t h a t no p e n a l t i e s be assessed f o r u n r e a 
s o n a b l e c l a i m s p r o c e s s i n g . As c l a i m a n t has not r e q u e s t e d a p e n a l t y , we d e c l i n e 
t o a d dress t h i s i s s u e . 

A f t e r r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t worked as a f o r e s t a i d e 
under t h e v o c a t i o n a l r e h a b i l i t a t i o n program f o r t h e s e v e r e l y handicapped f r o m 
May 20, 1990 u n t i l September 28, 1990, when he was l a i d o f f because he was un
a b l e t o work, (November 15, 1990 r e p o r t from Dr. Campagna). A l t h o u g h c l a i m a n t 
was n o t w o r k i n g i n mid-November, he was i n t h e work f o r c e , and i s e n t i t l e d t o 
te m p o r a r y d i s a b i l i t y compensation b e g i n n i n g November 19, 1990, t h e d a t e he was 
h o s p i t a l i z e d f o r a l e f t L-5 microlumbar diskectomy. 

C l a i m a n t ' s a t t o r n e y i s a l l o w e d an approved f e e i n t h e amount o f 25 p e r c e n t 
o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y compensation awarded under t h i s o r d e r , n o t 
t o exceed $1,050, p a y a b l e by t h e i n s u r e r d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case and c o m p l e x i t y o f t h e i s s u e s . See OAR 438-15-010(4); 438-15-080. 

A c c o r d i n g l y , our November 2 1 , 1991 o r d e r i s abated and w i t h d r a w n . As 
amended and supplemented h e r e i n , we adhere t o and r e p u b l i s h our November 2 1 , 
1991 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and ap p e a l 
s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DEBRA D. JENNESS, Claimant 

WCB Case No. Cl-02182 
ORDER ON RECONSIDERATION APPROVING CLAIM DISPOSITION AGREEMENT 

S. David Eves, Claimant A t t o r n e y 
C r a i g C r e e l , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

By o r d e r d a t e d November 27, 1991, t h e Board d i s a p p r o v e d t h e p a r t i e s ' Claim 
D i s p o s i t i o n Agreement (CDA) on t h e b a s i s t h a t t h e agreement as amended was ac
companied by a superseded v e r s i o n o f t h e summary s h e e t ; f a i l e d t o p r o v i d e t h e 
i d e n t i t y o f t h e accepted c o n d i t i o n s s u b j e c t t o t h e d i s p o s i t i o n ; and r e c i t e d d i f 
f e r i n g amounts o f a t t o r n e y fees and amounts due c l a i m a n t . The p a r t i e s f a i l e d t o 
sub m i t an addendum as r e q u e s t e d w i t h i n t h e 21-day t i m e p e r i o d . The p a r t i e s have 
r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t o r d e r c o n t e n d i n g t h a t t h e f a i l u r e t o f i l e 
w i t h i n t h e o r i g i n a l 21-day p e r i o d was due t o i n a d v e r t e n c e . 

The Rules o f P r a c t i c e and Procedure r e l a t i n g t o r e q u e s t s f o r r e c o n s i d e r a 
t i o n o f o r d e r s d i s a p p r o v i n g c l a i m d i s p o s i t i o n agreements were amended e f f e c t i v e 
September 2, 1991. WCB Admin. Order 5-1991 (August 2 1 , 1991). OAR 438-09-035 
p r o v i d e s t h a t : 

" ( 1 ) A m o t i o n f o r r e c o n s i d e r a t i o n o f f i n a l o r d e r s i s s u e d by 
t h e Board under ORS 656.236 and t h e s e r u l e s s h a l l be f i l e d w i t h i n 10 
days o f t h e d a t e o f m a i l i n g o f t h e o r d e r . 

(2) The Board may r e c o n s i d e r f i n a l o r d e r s under ORS 656.236, 
p r o v i d e d t h a t t h e m o t i o n f o r r e c o n s i d e r a t i o n : 

(a) I s f i l e d i n accordance w i t h s e c t i o n ( 1 ) ; and 

(b) S t a t e s s p e c i f i c a l l y t h e r e a s o n s ( s ) r e c o n s i d e r a t i o n i s 
r e q u e s t e d . 

(3) R e c o n s i d e r a t i o n o f a f i n a l o r d e r i s s u e d by t h e Board under 
ORS 656.236 and t h e s e r u l e s s h a l l be l i m i t e d t o t h e r e c o r d b e f o r e 
t h e Board a t t h e t i m e i t s f i n a l o r d e r was m a i l e d and no a d d i t i o n a l 
i n f o r m a t i o n w i l l be c o n s i d e r e d , u n l e s s t h e Board f i n d s good cause 
f o r a l l o w i n g t h e a d d i t i o n a l s ubmission." 

The Board may r e c o n s i d e r f i n a l o r d e r s under ORS 656.236, p r o v i d e d t h a t t h e 
m o t i o n f o r r e c o n s i d e r a t i o n i s f i l e d w i t h i n t e n days o f t h e d a t e o f m a i l i n g o f 
t h e o r d e r . OAR 438-09-035(2)(a) and ( 1 ) . 

Here, t h e d i s a p p r o v a l o r d e r was m a i l e d on November 27, 1991, and t h e i n 
s u r e r ' s r e q u e s t f o r r e c o n s i d e r a t i o n was f i l e d on December 5, 1991, 8 days a f t e r 
t h e d a t e o f m a i l i n g o f t h e o r d e r . The p a r t i e s s t a t e t h e i r r e a s o n f o r r e q u e s t i n g 
r e c o n s i d e r a t i o n i s an i n a d v e r t e n t e r r o r . Thus, t h e Board f i n d s c l a i m a n t ' s r e 
q u e s t f o r r e c o n s i d e r a t i o n was t i m e l y f i l e d and i s i n accordance w i t h OAR 438-09-
035. C o n s e q u e n t l y , we may c o n s i d e r t h e m o t i o n f o r r e c o n s i d e r a t i o n . OAR 438-09-
0 3 5 ( 2 ) . Moreover, upon r e v i e w o f t h e addendum, we f i n d good cause f o r a l l o w i n g 
t h e a d d i t i o n a l s u b m i s s i o n . A c c o r d i n g l y , we w i l l c o n s i d e r t h i s i n f o r m a t i o n on 
r e c o n s i d e r a t i o n . See OAR 438-09-035(3); Robert S. Robinson, 43 Van N a t t a 1893 
(1991) . 

I n s u p p o r t o f t h e i r m o t i o n f o r r e c o n s i d e r a t i o n , t h e p a r t i e s have s u b m i t t e d 
a r e v i s e d agreement t o c l a r i f y t h a t t h e c o r r e c t amount o f c o n s i d e r a t i o n i s — 
$6,500 ($1,625 a t t o r n e y f e e and $4,875 proceeds t o c l a i m a n t ) — as n o t e d on page 



2746 Debra D. Jenness, 43 Van N a t t a 2745 (1991) 

two o f t h e agreement. F u r t h e r , t h e p a r t i e s have i d e n t i f i e d t h e a c c e p t e d c o n d i 
t i o n s as: (1) r i g h t thumb t e n d o n i t i s ; (2) l o s s o f f l e x i o n i n t h e i n t e r p h a -
l a n g e a l j o i n t o f t h e r i g h t thumb; (3) l o s s o f f l e x i o n i n t h e i n t e r p h a l a n g e a l 
j o i n t o f t h e l e f t thumb; (4) l o s s o f f l e x i o n i n t h e m e t a c a r p o p h a l a n g e a l j o i n t o f 
l e f t thumb; (5) c h r o n i c p a i n syndrome which l i m i t s r e p e t i t i v e use o f b o t h t h e 
r i g h t and l e f t hands. 

The s u b m i t t e d r e v i s e d d i s p o s i t i o n agreement c o n t a i n s t h e r e q u e s t e d i n f o r 
m a t i o n i n a l l a s p e c t s e x c e p t one. The p a r t i e s have a g a i n s e n t a superseded v e r 
s i o n o f t h e summary page. 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t t h e su b m i s s i o n o f t h e superseded 
v e r s i o n o f t h e summary page c o n s t i t u t e s a t e c h n i c a l e r r o r . T h e r e f o r e , we ap
pr o v e t h e proposed agreement and a t t a c h and i n t e g r a t e t h i s new document i n t o t h e 
o r i g i n a l CDA. 

A c c o r d i n g l y , we g r a n t t h e m o t i o n f o r r e c o n s i d e r a t i o n . On r e c o n s i d e r a t i o n , 
we f i n d t h a t t h i s agreement i s now i n accordance w i t h t h e t e r m s and c o n d i t i o n s 
p r e s c r i b e d by t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. We do n o t f i n d 
any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 6 5 6 . 2 3 6 ( 1 ) . A c c o r d 
i n g l y , t h i s c l a i m d i s p o s i t i o n agreement i s approved. An a t t o r n e y f e e p a y a b l e t o 
c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h i s agreement i s a l s o approved. 

The Board s e n t an acknowledgment l e t t e r c o n c e r n i n g t h e p a r t i e s ' m o t i o n f o r 
r e c o n s i d e r a t i o n i n t h i s m a t t e r . I t has come t o t h e Board's a t t e n t i o n , however, 
t h a t t h e l e t t e r o f acknowledgment was i n a d v e r t e n t l y s e n t . We c o r r e c t t h e e r r o r 
a c c o r d i n g l y . 

Our December 5, 1991 acknowledgment i s abated and w i t h d r a w n . 

I T I S SO ORDERED. 

December 23, 1991 C i t e as 43 Van N a t t a 2746 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY R. LaCHANCE, SR., Claimant 

WCB Case No. 90-19321 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
R o d e r i c k D. P e t e r s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : (1) 
d i r e c t e d i t t o pay tem p o r a r y d i s a b i l i t y b e n e f i t s p a y a b l e p r i o r t o t h e d a t e o f an 
e a r l i e r R e f e r e e ' s o r d e r w h i c h SAIF had s t a y e d pending a p p e a l o f t h a t R e f e r e e ' s 
o r d e r ; and (2) assessed p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n r eason
a b l e r e f u s a l t o pay te m p o r a r y d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e s t a y o f 
compensation p e n d i n g Board r e v i e w , and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m 
i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t f i l e d a c l a i m f o r a l e f t m i d d l e c e r e b r a l a r t e r y aneurysm w i t h 
s u b a r a c h n o i d hemorrhage t h a t r e s u l t e d from a w o r k - r e l a t e d motor v e h i c l e a c c i d e n t 
o c c u r r i n g on May 5, 1989. SAIF d e n i e d t h e c l a i m on October 10, 1989. 

A h e a r i n g was h e l d on A p r i l 3, 1990, b e f o r e Referee Menashe. (WCB Case 
No. 89-23834). By O p i n i o n and Order d a t e d September 20, 1990, t h e R e f e r e e f o u n d 
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t h e c l a i m compensable and s e t a s i d e SAIF's d e n i a l . SAIF r e q u e s t e d Board r e v i e w 
o f t h e R e f e r e e ' s o r d e r on September 27, 1990. 

On October 3, 1990, SAIF p a i d temporary d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d 
o f September 20, 1990 t h r o u g h September 27, 1990. SAIF d i d n o t pay f u r t h e r com
p e n s a t i o n p e n d i n g r e v i e w . 

On October 10, 1990, c l a i m a n t r e q u e s t e d a h e a r i n g , s e e k i n g t e m p o r a r y d i s 
a b i l i t y b e n e f i t s , p e n a l t i e s and a t t o r n e y f e e s . 

, CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law i n e f f e c t p r i o r t o 
J u l y 1 , 1990. Thus, he concluded t h a t compensation c o u l d n o t be s t a y e d p e n d i n g 
a p p e a l , and awarded te m p o r a r y d i s a b i l i t y from May 5, 1989, c o n t i n u o u s l y u n t i l 
c l a i m c l o s u r e . See former ORS 656.313. We d i s a g r e e . 

We c o n c l u d e t h a t t h e law as amended by Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , 
Chapter 2 a p p l i e s . C l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g SAIF's f a i l u r e t o 
pay compensation. The h e a r i n g r e q u e s t was f i l e d a f t e r May 1, 1990, and t h e 
h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i g a t i o n " s a v i n g s 
c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . 

C l a i m a n t a r g u e s , however, t h a t t h e l i t i g a t i o n " s a v i n g s c l a u s e " i s a p p l i c a 
b l e , and t h a t t h e law i n e f f e c t p r i o r t o J u l y 1, 1990 a p p l i e s . S e c t i o n 54(2) 
p r o v i d e s : 

"Any m a t t e r r e g a r d i n g a c l a i m which i s i n l i t i g a t i o n b e f o r e 
t h e H e a r i n g s D i v i s i o n , t h e Board, t h e Court o f Appeals o r t h e 
Supreme C o u r t under t h i s c h a p t e r , and r e g a r d i n g w h i c h m a t t e r a r e 
q u e s t f o r h e a r i n g was f i l e d b e f o r e May 1, 1990, and a h e a r i n g was 
convened b e f o r e J u l y 1, 1990, s h a l l be d e t e r m i n e d p u r s u a n t t o t h e 
law i n e f f e c t b e f o r e J u l y 1, 1990." 

C l a i m a n t f i r s t argues t h a t h i s e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y was de
c i d e d p u r s u a n t t o t h e law i n e f f e c t p r i o r t o J u l y 1, 1990, by Referee Menashe a t 
t h e p r i o r h e a r i n g . The o r d e r , which i s s u e d on September 20, 1990, was p r o m p t l y 
a p p e a l e d t o t h e Board by SAIF. Because SAIF d e c l i n e d t o pay compensation pend
i n g r e v i e w , c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g s e e k i n g t e m p o r a r y d i s a b i l i t y 
b e n e f i t s s t a y e d p e n d i n g a p p e a l , and p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an 
a l l e g e d l y u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f t h e s t a y e d compensation. 
The h e a r i n g stemming- from t h a t r e q u e s t was h e l d on January 23, 1991. Thus, be
cause t h e second r e q u e s t f o r h e a r i n g had i t s o r i g i n s i n t h e p r i o r h e a r i n g , 
c l a i m a n t argues t h e second r e q u e s t was a "m a t t e r r e g a r d i n g a c l a i m " i n l i t i g a 
t i o n b e f o r e t h e H e a r i n g s D i v i s i o n , and t h e law i n e f f e c t p r i o r t o J u l y 1, 1990, 
a p p l i e s t o t h e second h e a r i n g as w e l l . A c c o r d i n g l y , i n accordance w i t h f o r m e r 
ORS 656.313, c l a i m a n t concludes t h a t i t was improper t o s t a y compensation pend
i n g a p p e a l . 

We have r e c e n t l y h e l d , under s u b s t a n t i a l l y s i m i l a r f a c t s , t h a t t h e i s s u e s 
o f s t a y e d compensation and p e n a l t i e s and a t t o r n e y f e e s cannot be c o n s i d e r e d t h e 
same " m a t t e r r e g a r d i n g a c l a i m " which was p r e v i o u s l y i n l i t i g a t i o n . Raymond J. 
Seebach, 43 Van N a t t a 2687 (1 9 9 1 ) . Here, t h e i s s u e s p r e s e n t e d t o Re f e r e e Leahy 
d i d n o t a r i s e u n t i l i s s u a n c e o f Referee Menashe's o r d e r on September 20, 1990. 
T h e r e f o r e , t h e s e i s s u e s c o u l d n o t have been b e f o r e Referee Menashe. R a t h e r , t h e 
i s s u e s b e f o r e Referee Leahy were s e p a r a t e and d i s t i n c t f rom t h e c o m p e n s a b i l i t y 
i s s u e b e f o r e Referee Menashe. Cl a i m a n t ' s r e q u e s t f o r h e a r i n g was n o t f i l e d un
t i l O c t o b e r 10, 1990, and t h e h e a r i n g was n o t convened u n t i l J anuary 23, 1991. 
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Thus, we f i n d t h a t t h e l i t i g a t i o n " savings c l a u s e " does n o t a p p l y . Raymond J. 
Seebach, s u p r a . 

F u r t h e r , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o 
t h e a c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, 
n e i t h e r p a r t y contends t h a t a p p l i c a t i o n o f t h e 1990 amendments w i l l produce an 
a b s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e work
e r s ' compensation law. See I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d 
i n g l y , t h i s case i s p r o p e r l y a n a l y z e d under t h e Workers' Compensation A c t as 
amended, e f f e c t i v e J u l y 1, 1990. 

As amended, ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) p r o v i d e s : 

" ( l ) ( a ) F i l i n g by an employer o r t h e i n s u r e r o f a r e q u e s t f o r 
h e a r i n g on a r e c o n s i d e r a t i o n o r d e r o r a r e q u e s t f o r b o a r d r e v i e w o r 
c o u r t a p p e a l s t a y s payment o f t h e compensation appealed, e x c e p t f o r : 

(A) Temporary d i s a b i l i t y b e n e f i t s t h a t a c crue f r o m t h e d a t e 
o f t h e o r d e r appealed from u n t i l c l o s u r e under ORS 656.268, o r u n t i l 
t h e o r d e r appealed f r o m i s i t s e l f r e v e r s e d , w h i c h e v e r e v e n t f i r s t 
o c c u r s [ . ] " 

Under t h i s s t a t u t e , payment o f compensation i s s t a y e d upon t h e t i m e l y f i l 
i n g by t h e i n s u r e r o f an a p p e a l . Walden J. Beebe, 43 Van N a t t a 2352 ( 1 9 9 1 ) . 
However, t h e i n s u r e r i s o b l i g a t e d t o p r o v i d e temporary d i s a b i l i t y payments f r o m 
t h e d a t e o f t h e o r d e r appealed from u n t i l t h e c l a i m c l o s e s o r u n t i l t h e o r d e r 
appealed f r o m i s r e v e r s e d . I n o t h e r words, a l t h o u g h an i n s u r e r w h i c h t i m e l y ap
p e a l s may s t a y payment o f temporary d i s a b i l i t y b e n e f i t s o c c u r r i n g u n t i l t h e day 
b e f o r e t h e o r d e r appealed from i s s u e s , i t must pay such b e n e f i t s f r o m t h e d a t e 
o f t h e o r d e r appealed from u n t i l c l a i m c l o s u r e o r r e v e r s a l . 

T u r n i n g t o t h e f a c t s o f t h i s case, SAIF t i m e l y f i l e d a r e q u e s t f o r Board 
r e v i e w o f R e f e r e e Menashe's September 20, 1990 o r d e r . C o n s e q u e n t l y , SAIF was 
e n t i t l e d t o s t a y payment o f t h e compensation awarded by R e f e r e e Menashe's o r d e r 
f r o m May 5, 1989, t h e d a t e o f t h e a c c i d e n t , t h r o u g h September 19, 1990. We f u r 
t h e r c o n c l u d e , however, t h a t SAIF i s o b l i g a t e d t o p r o v i d e t e m p o r a r y d i s a b i l i t y 
payments f r o m September 20, 1990, t h e d a t e o f t h e Referee's o r d e r , u n t i l t h e 
c l a i m c l o s e s . SAIF has p a i d c l a i m a n t temporary d i s a b i l i t y b e n e f i t s o n l y f r o m 
September 20, 1990 t h r o u g h September 27, 1990. We t h e r e f o r e a f f i r m t h e Ref
eree ' s o r d e r t o t h e e x t e n t t h a t SAIF i s d i r e c t e d t o pay t e m p o r a r y d i s a b i l i t y 
c o mpensation f r o m September 28, 1990 u n t i l t h e c l a i m c l o s e s . 

F u r t h e r m o r e , s i n c e we have concluded t h a t t h e i n s u r e r was e n t i t l e d t o s t a y 
payment o f b e n e f i t s from May 5, 1989 t h r o u g h September 19, 1990, i t f o l l o w s t h a t 
t h e i n s u r e r ' s f a i l u r e t o pay t h e s e b e n e f i t s was n o t u n r e a s o n a b l e . We t h e r e f o r e 
r e v e r s e t h e R e f e r e e ' s assessment o f a p e n a l t y f o r u n r e a s o n a b l e c o n d u c t based 
upon t h i s s t a y e d compensation. However, SAIF's f a i l u r e t o pay t e m p o r a r y d i s 
a b i l i t y b e n e f i t s f r o m September 28, 1990 t h r o u g h c l a i m c l o s u r e was u n r e a s o n a b l e . 
R e g a r d l e s s o f w h i c h v e r s i o n o f ORS 656.313 was a p p l i c a b l e , SAIF was o b l i g a t e d t o 
p r o v i d e such b e n e f i t s p e n d i n g i t s appeal o f Referee Menashe's o r d e r . Thus, we 
a f f i r m t h e R e f e r e e ' s p e n a l t y award t o t h e e x t e n t t h a t SAIF was assessed a 25 
p e r c e n t p e n a l t y based upon temporary d i s a b i l i t y compensation due f r o m September 
28, 1990 t h r o u g h t h e d a t e o f t h e January 23, 1991 h e a r i n g . 

F i n a l l y , we r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h awarded 
c l a i m a n t ' s c o u n s e l an a t t o r n e y f e e f o r SAIF's unreasonable c o n d u c t . When t h e 
f a c t u a l b a s i s a s s e r t e d i n s u p p o r t o f an a t t o r n e y f e e f o r u n r e a s o n a b l e r e s i s t a n c e 
t o t h e payment o f compensation under ORS 656.382(1) i s i d e n t i c a l t o t h e f a c t u a l 
b a s i s f o r t h e assessment o f a p e n a l t y under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) , t h e c l a i m a n t ' s 

s u o r a 
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a t t o r n e y r e c e i v e s o n e - h a l f t h e p e n a l t y " i n l i e u o f an a t t o r n e y f e e . " N i c o l a s a 
M a r t i n e z , 43 Van N a t t a 1638 (19 9 1 ) . Consequently, i n p l a c e o f t h e Referee's a t 
t o r n e y f e e award, c l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e o n e - h a l f o f t h e assessed 
p e n a l t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 22, 1991 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . The Referee's o r d e r i s r e v e r s e d t o t h e e x t e n t t h a t i t d i r e c t e d 
SAIF t o pay te m p o r a r y d i s a b i l i t y b e n e f i t s from May 5, 1989 t h r o u g h September 19, 
1990 p e n d i n g SAIF's r e q u e s t f o r Board r e v i e w o f Referee Menashe's o r d e r . The 
Re f e r e e ' s $2,500 assessed a t t o r n e y f e e award i s r e v e r s e d . I n l i e u o f t h e Ref
e r e e ' s p e n a l t y assessment, SAIF s h a l l pay a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e 
t e m p o r a r y d i s a b i l i t y compensation payable from September 28, 1990 t h o u g h t h e 
d a t e o f t h e January 23, 1991 h e a r i n g . T h i s p e n a l t y s h a l l be p a i d i n e q u a l 
s hares t o c l a i m a n t and h i s a t t o r n e y . The remainder o f t h e Refer e e ' s o r d e r i s 
a f f i r m e d . 

December 23, 1991 C i t e as 43 Van N a t t a 2749 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM W. TRUNKEY, Claimant 

WCB Case Nos. 90-01546, 90-00361 & 89-14485 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

C h a r l e s Cheek ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
M c W i l l i a m s ' o r d e r w h i c h s e t a s i d e SAIF's December 20 and 27, 1989 d e n i a l s i n s o 
f a r as t h e y d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s d e g e n e r a t i v e h i p c o n d i t i o n . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We a f f i r m i n p a r t and 
r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSION OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t c l a i m a n t ' s c o n d i t i o n i s n o t compensable. We 
agree. The Referee f u r t h e r concluded t h a t SAIF i s r e s p o n s i b l e f o r c l a i m a n t ' s 
noncompensable c o n d i t i o n because i t d i d n o t c o n t e s t c o m p e n s a b i l i t y a t h e a r i n g . 
We d i s a g r e e . 

C o m p e n s a b i l i t y 

We adopt t h e Referee's C o n c l u s i o n o f Law and O p i n i o n c o n c e r n i n g t h i s 
i s s u e , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The same e v i d e n c e t h a t t h e Referee r e l i e d on t o u p h o l d L i b e r t y N o r t h w e s t ' s 
c o m p e n s a b i l i t y d e n i a l a l s o e s t a b l i s h e s t h a t c l a i m a n t ' s b i l a t e r a l h i p c o n d i t i o n 
i s u n r e l a t e d t o b o t h h i s 1984 i n j u r y and h i s work a c t i v i t i e s a t SAIF's i n s u r e d . 

R e s p o n s i b i l i t y 

SAIF contends t h a t Rodney L. Kosta, 43 Van N a t t a 180 ( 1 9 9 1 ) , i s s u e d subse
quent t o t h e Referee's o r d e r , i s c o n t r o l l i n g on t h e i s s u e on r e v i e w . We agree. 



2750 W i l l i a m W. Trunkev, 43 Van N a t t a 2749 (19911 

I n K o s t a , t h r e e employers c o n t e s t e d c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 
One employer c o n t e s t e d o n l y r e s p o n s i b i l i t y . The Board fo u n d t h a t t h e f a c t t h a t 
one p o t e n t i a l l y r e s p o n s i b l e p a r t y has s t i p u l a t e d t h a t i t s d e n i a l i s s o l e l y one 
o f r e s p o n s i b i l i t y , does n o t a l t e r t h e f a c t t h a t c o m p e n s a b i l i t y remained i n 
i s s u e . I n K o s t a , we u p h e l d a l l t h r e e employers' d e n i a l s . 

We e x p r e s s l y r e j e c t c l a i m a n t ' s c o n t e n t i o n t h a t t h e R e f e r e e ' s d e c i s i o n i n 
K o s t a , w h i c h we a f f i r m e d , was based s o l e l y on r e s p o n s i b i l i t y . We s t a t e d : 

"When c o m p e n s a b i l i t y and r e s p o n s i b i l i t y a r e b o t h a t i s s u e , as 
h e r e , t h e t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . E l i z a b e t h Coomer, 41 
Van N a t t a 2300, 2302 (1 9 8 9 ) . I n our de novo r e v i e w , we f o u n d t h a t 
c l a i m a n t had n o t e x p e r i e n c e d a compensable a g g r a v a t i o n . F u r t h e r , we 
c o n c l u d e d t h a t t h e subsequent employers d i d n o t m a t e r i a l l y c o n t r i 
b u t e t o c l a i m a n t ' s d i s a b i l i t y o r need f o r t r e a t m e n t . C o n s e q u e n t l y , 
inasmuch as c l a i m a n t ' s c l a i m was found t o be noncompensable, t h e r e 
was no b a s i s f o r s h i f t i n g r e s p o n s i b i l i t y . See Columbia County 
School D i s t r i c t #13 v. T h u r s t o n , 96 Or App 686 ( 1 9 8 9 ) . " 

I n K o s t a , inasmuch as we found t h e c l a i m a n t ' s c l a i m t o be noncompensable, 
we u p h e l d a l l o f t h e d e n i a l s . F u r t h e r , on grounds o f n o n c o m p e n s a b i l i t y , we con
c l u d e d t h a t t h e r e was no b a s i s t o s h i f t r e s p o n s i b i l i t y t o t h e employer who d i d 
n o t r a i s e t h e i s s u e o f c o m p e n s a b i l i t y . 

We a l s o r e l y on Neelv v. SAIF, 43 Or App 319 ( 1 9 7 9 ) . I n N e e l y , t h e i n 
s u r e r a c c e p t e d a low back c o n d i t i o n . A D e t e r m i n a t i o n Order was i s s u e d . The 
c l a i m a n t a p p e a l e d t h e o r d e r as i n s u f f i c i e n t . At h e a r i n g , t h e i n s u r e r d i d n o t 
c o n t e s t c o m p e n s a b i l i t y . The Referee a f f i r m e d t h e D e t e r m i n a t i o n Order. 

The c l a i m a n t appealed t h e Referee's o r d e r . On Board r e v i e w , t h e i n s u r e r ' s 
b r i e f d i d n o t a p p e a l t h e D e t e r m i n a t i o n Order b u t s t a t e d t h a t t h e r e was no b a s i s 
f o r t h e award. On r e v i e w , we agreed t h a t t h e r e was no b a s i s f o r t h e D e t e r m i n a 
t i o n Order because t h e c l a i m a n t ' s c o n d i t i o n was n o t compensable. 

On a p p e a l , t h e c l a i m a n t a l l e g e d t h a t , i n d e n y i n g h i s a c c e p t e d c l a i m , t h e 
Board d e n i e d him a f a i r h e a r i n g because he o n l y p r e p a r e d on t h e i s s u e o f e x t e n t 
o f d i s a b i l i t y . He contended t h a t t h e Board's f i n d i n g on c a u s a t i o n d i d n o t a l l o w 
him t o p r e s e n t e v i d e n c e on t h a t i s s u e . The c o u r t d i s a g r e e d . 

The c o u r t h e l d t h a t , a l t h o u g h t h e Workers' Compensation A c t e s t a b l i s h e s a 
means f o r a p a r t y t o p e t i t i o n t h e Board f o r c r o s s - r e v i e w , ORS 6 5 6 . 2 8 9 ( 3 ) , a 
p a r t y does n o t need t o c r o s s - p e t i t i o n and t h a t t h e r e v i e w i n g body may r e a c h t h e 
i s s u e on i t s de novo r e v i e w . The Board may r e v e r s e o r m o d i f y an o r d e r o f a Ref
e r e e o r make such d i s p o s i t i o n o f t h e case as i t d e t e r m i n e s t o be a p p r o p r i a t e . 
ORS 6 5 6 . 2 9 5 ( 6 ) . 

Fundamental f a i r n e s s may d i c t a t e t h a t t h e Board s h o u l d n o t d e c i d e a c l a i m 
on t h e b a s i s o f e v i d e n c e n o t i n t h e r e c o r d o r on i s s u e s t o w h i c h no e v i d e n c e was 
p r e s e n t e d . N e ely, s u p r a , a t 323. I f c l a i m a n t has been g i v e n no o p p o r t u n i t y t o 
p r e s e n t e v i d e n c e on an i s s u e a t h e a r i n g , t h e p r o p e r p r o c e d u r e would be f o r t h e 
Board t o remand t h e case t o t h e Referee, ORS 656.295(5), f o r t h e t a k i n g o f e v i 
dence on t h a t i s s u e . That was n o t t h e case i n Neely, nor i s i t h e r e . 

Here, c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m was r a i s e d a t h e a r i n g by a n o t h e r 
i n s u r e r . C l a i m a n t s u b m i t t e d h i s m e d i c a l r e p o r t s and i t i s f r o m t h e s e r e p o r t s 
t h a t t h e R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s p r e s e n t c o n d i t i o n i s n o t r e l a t e d t o 
h i s i n d u s t r i a l i n j u r y . A l l t h e evidence necessary t o d e c i d e c o m p e n s a b i l i t y was 
i n t h e r e c o r d . 
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Claimant has not been denied fundamental f a i r n e s s . His medical r e p o r t s 
would be unchanged r e g a r d l e s s of whether they were introduced to c h a l l e n g e com
p e n s a b i l i t y w i t h SAIF, grounded on the f a c t t h a t a r e l a t i o n s h i p i s l a c k i n g be
tween c l a i m a n t ' s compensable i n j u r y or work a c t i v i t i e s and h i s p r e s e n t condi
t i o n . 

Moreover, we are unpersuaded by the cases claimant r e l i e s on t o support 
h i s argument f o r a f f i r m i n g the Referee's c o n c l u s i o n . A f t e r c a r e f u l s c r u t i n y , we 
conclude they do not c o n t r o l as they are d i s t i n g u i s h a b l e on the f a c t s from the 
i n s t a n t c a s e . 

I n the present case, compensability was r a i s e d at the beginning of the 
h e a r i n g . A l l the p a r t i e s had n o t i c e t h a t compensability was an i s s u e . Evidence 
was presented on the i s s u e . The record was complete f o r the p r e s e n t a t i o n of 
evidence on compensability. Therefore, the cases presented by c l a i m a n t are not 
a p p l i c a b l e because they a l l deal with s i t u a t i o n s where the i s s u e being decided 
was never r a i s e d or was not r a i s e d at the beginning of the hearing or r e q u i r e d 
d i f f e r e n t evidence other than what was r e q u i r e d by the question being decided. 

Our de novo review i s based on the record submitted to us. ORS 
656.295(5). Consequently, inasmuch as claimant's c l a i m was found t o be noncom-
pensable, t h e r e i s no b a s i s for s h i f t i n g r e s p o n s i b i l i t y . Runft v. SAIF, 303 Or 
493, 498-99 (1987); E l i z a b e t h Coomer, supra. Accordingly, we do not hold SAIF 
r e s p o n s i b l e f o r c l a i m a n t ' s noncompensable c o n d i t i o n . Kosta, supra; Neelv, supra. 

ORDER 

The R e f e r e e ' s order dated October 12, 1990 i s r e v e r s e d i n p a r t and a f 
firmed i n p a r t . That p o r t i o n of the Referee's order which s e t a s i d e SAIF's 
December 20 and 27, 1989 d e n i a l s i s r e v e r s e d . SAIF's d e n i a l s are r e i n s t a t e d and 
upheld. The remainder of the order i s affirmed. 

December 24, 1991 C i t e as 43 Van Natta 2751 (1991) 

I n the Matter of the Compensation of 
STEVEN E. WILSON, Claimant 

WCB Case No. C1-027Q7 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Malagon, et a l . , claimant Attorneys 
L i b e r t y Northwest Insurance Corporation, Defense Attorney 

Reviewed by Board Members Neidig and Moller. 

On December 16, 1991, the Board r e c e i v e d the p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n the above-captioned matter. Pursuant to t h a t agreement, i n c o n s i d 
e r a t i o n of the payment of a s t a t e d sum, claimant r e l e a s e s c e r t a i n r i g h t s to f u 
t u r e workers' compensation b e n e f i t s , except medical s e r v i c e s , f o r the compens
a b l e i n j u r y . We s e t a s i d e the proposed d i s p o s i t i o n . 

E n t i t l e m e n t to an attorney fee i n connection with a CDA i s e x p r e s s l y sub
j e c t t o OAR 438-15-052. When a cla i m d i s p o s i t i o n agreement i s approved under 
the p r o v i s i o n s of ORS 656.236 and OAR 438-09-020, an attorney fee may be ap
proved by the Board i n an amount up to 25 percent of the f i r s t $12,500 of the 
agreement proceeds p l u s 10 percent of any amount of proceeds i n e x c e s s of 
$12,500. See OAR 438-15-052(1). However, under e x t r a o r d i n a r y c i r c u m s t a n c e s , a 
fee may be approved i n excess of the s t r i c t u r e s of OAR 438-15-052. I d . 

Here, the attorney fee exceeds the amount allowed under OAR 438-15-052(1). 
Although the proposed agreement provides for c o n s i d e r a t i o n i n the amount of 
$15,000, r e v i s e d pages one and two of the agreement provide t h a t the permanent 
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p a r t i a l d i s a b i l i t y awarded p u r s u a n t t o t h e November 8, 1991 N o t i c e o f C l o s u r e 
s h a l l be c o n s i d e r e d an "advance" towards t h e a b o v e - s t a t e d c o n s i d e r a t i o n . Be
cause t h e i n s u r e r a l r e a d y had a l e g a l d u t y t o pay such b e n e f i t s p u r s u a n t t o ORS 
656.214, t h e proposed d e d u c t i o n o f t h o s e b e n e f i t s from t h e s e t t l e m e n t proceeds 
would e f f e c t i v e l y reduce t h e amount o f c o n s i d e r a t i o n t h a t c l a i m a n t r e c e i v e s f o r 
t h e d i s p o s i t i o n o f h i s c l a i m . See, e.g., George T. T a y l o r , 43 Van N a t t a 676 
( 1 9 9 1 ) . The a c t u a l c o n s i d e r a t i o n , i . e . , c o n s i d e r a t i o n r e m a i n i n g f o l l o w i n g t h e 
p roposed d e d u c t i o n o f t h e permanent d i s a b i l i t y award, would be $8,920. There
f o r e , based on o u r c a l c u l a t i o n s , t h e proposed a t t o r n e y f e e exceeds t h e s t r i c 
t u r e s o f OAR 438-15-052(1) by $770. Moreover, t h e agreement does n o t i n d i c a t e 
any e x t r a o r d i n a r y c i r c u m s t a n c e s w h i c h would j u s t i f y t h e e x c e s s i v e f e e . Because 
t h e proposed d i s p o s i t i o n exceeds t h e bounds o f our r u l e s , we f i n d i t i s u n r e a 
s o n a b l e as a m a t t e r o f law. See OAR 438-09-020(2); L o u i s R. Anaya, 42 Van N a t t a 
1843, 1844 ( 1 9 9 0 ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t was 
s t a y e d by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . See OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) 
and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

I T IS SO ORDERED. 

December 26, 1991 C i t e as 43 Van N a t t a 2752 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBRA L. BEESON, Claimant 
WCB Case No. 90-01924 

ORDER ON REVIEW 
Pet e r O. Hansen, Claimant A t t o r n e y 
Meyers & Radler, Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee McGeorge's o r d e r 
w h i c h : (1) s e t a s i d e i t s May 10, 1990 d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r c o n t a c t d e r m a t i t i s ; (2) awarded i n t e r i m compensation w i t h r e g a r d t o t h e 
A p r i l 1990 a g g r a v a t i o n c l a i m ; (3) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e 
f o r i t s a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m compensation; and (4) 
assessed a p e n a l t y f o r i t s a l l e g e d l y unreasonable f a i l u r e t o t i m e l y p r o v i d e an 
e x h i b i t . On r e v i e w , t h e i s s u e s are a g g r a v a t i o n , and a l t e r n a t i v e l y , e x t e n t o f 
un s c h e d u l e d permanent d i s a b i l i t y , i n t e r i m compensation, p e n a l t i e s and a t t o r n e y 
f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t had been a f l o r a l a r r a n g e r f o r over f i v e y e a r s . C l a i m a n t worked 
f o r t h e employer as a f l o r a l a r r a n g e r f o r one and a h a l f y e a r s . I n A p r i l 1989, 
c l a i m a n t s u s t a i n e d compensable c o n t a c t d e r m a t i t i s due t o exposure t o c h e m i c a l s , 
r o s e s and o t h e r p l a n t s . She sought t r e a t m e n t from Dr. O ' H o l l a r e n , a l l e r g i s t & 
i m m u n o l o g i s t . Dr. O ' H o l l a r e n r e l e a s e d c l a i m a n t t o m o d i f i e d work, r e s t r i c t i n g 
h e r f r o m w o r k i n g w i t h "roses o r mums" and r e q u i r i n g t h a t she wear g l o v e s w h i l e 
w o r k i n g . I n May and June 1989, c l a i m a n t a t t e m p t e d t o r e t u r n t o m o d i f i e d work 
f o r t h e employer. Because o f a n e g a t i v e r e a c t i o n t o c o r t i s o n e t r e a t m e n t , 
c l a i m a n t c o u l d n o t c o n t i n u e i n t h e m o d i f i e d employment. 
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S u b s e q u e n t l y , one o f c l a i m a n t ' s f a m i l y p h y s i c i a n s , Dr. E i d e n b e r g , M.D., 
gave c l a i m a n t a r e l e a s e t o m o d i f i e d work, as o f June 9, 1989, w i t h t h e r e s t r i c 
t i o n t h a t c l a i m a n t a v o i d c o n t a c t w i t h r o s e s . On October 20, 1989, Dr. 
O ' H o l l a r e n r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . A d d i t i o n a l l y , 
Dr. O ' H o l l a r e n r e p o r t e d t h a t because c l a i m a n t had developed an a l l e r g y t o a 
c h e m i c a l commonly used on f l o w e r s f o r f l o r a l arrangements, she was p r e c l u d e d 
f r o m " w o r k i n g i n any j o b as a f l o r i s t . " 

C l a i m a n t ' s c l a i m was c l o s e d by a December 1989 D e t e r m i n a t i o n Order t h a t 
awarded 9 p e r c e n t unscheduled permanent d i s a b i l i t y . On January 25, 1990, c l a i m 
a n t , p r o se, r e q u e s t e d a h e a r i n g r e g a r d i n g t h e December 20, 1989 D e t e r m i n a t i o n 
Order. 

The employer o f f e r e d c l a i m a n t a second m o d i f i e d j o b w h i c h c l a i m a n t d e c l i n 
ed because t h e j o b p r o v i d e d l e s s hours and l e s s money per hour t h a n her r e g u l a r 
work. P r i o r t o c l a i m a n t ' s r e t u r n t o a m o d i f i e d j o b i n March 1990, c l a i m a n t 
c a l l e d her s u p e r v i s o r and t o l d him t h a t her d o c t o r had r e l e a s e d her t o work as 
l o n g as she wore s p e c i a l g l o v e s . N e i t h e r Dr. O ' H o l l a r e n nor her f a m i l y p h y s i 
c i a n , Dr. L o n g l a n d , had g i v e n c l a i m a n t a r e l e a s e t o work w i t h f l o w e r s . 

I n March 1990, c l a i m a n t r e t u r n e d t o work w i t h t h e employer as a f l o r a l 
a r r a n g e r . C l a i m a n t wore g l o v e s t o p r e v e n t p h y s i c a l c o n t a c t w i t h f l o w e r s sprayed 
w i t h c h e m i c a l s . As t h e month p r o g r e s s e d , c l a i m a n t developed r e c u r r e n c e o f her 
d e r m a t i t i s . A d d i t i o n a l l y , c l a i m a n t e x p e r i e n c e d nausea, and v o m i t e d . On March 
26, 1990, c l a i m a n t r e c e i v e d c a r e a t t h e emergency room. At t h e end o f March, 
c l a i m a n t ' s f a m i l y p h y s i c i a n , Dr. Longland, gave her a r e l e a s e f r o m w o r k i n g 
around f l o w e r s sprayed w i t h c h e m i c a l s . Claimant t e r m i n a t e d her employment a t 
t h e end o f March 1990. C l a i m a n t d i d n o t g i v e Dr. Longland's r e l e a s e t o t h e em
p l o y e r u n t i l a week a f t e r she t e r m i n a t e d her employment. 

On A p r i l 26, 1990, c l a i m a n t t e l e p h o n e d t h e employer's c l a i m s a d j u s t e r and 
r e q u e s t e d r e i n s t a t e m e n t o f her t i m e l o s s b e n e f i t s because, she a l l e g e d , her con
d i t i o n had worsened. On May 10, 1990, t h e employer d e n i e d c l a i m a n t ' s aggrava
t i o n c l a i m . A t t h e June 8, 1990 "convened-and-continued" h e a r i n g , c l a i m a n t , 
t h r o u g h c o u n s e l , o r a l l y p r o t e s t e d t h e a g g r a v a t i o n d e n i a l . On June 1 1 , 1990, 
c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g r a i s i n g c o m p e n s a b i l i t y under i n j u r y and/or 
o c c u p a t i o n a l d i s e a s e t h e o r i e s , temporary t o t a l d i s a b i l i t y , u n s c heduled permanent 
p a r t i a l d i s a b i l i t y , m e d i c a l s e r v i c e s and p e n a l t i e s and a t t o r n e y f e e s . 

A t h e a r i n g , f o r t h e f i r s t t i m e , t h e employer produced Dr. Longland's March 
29, 1990 n o t e r e l e a s i n g c l a i m a n t from w o r k i n g around f l o w e r s s p r a y e d w i t h chemi
c a l s . T h i s n o t e was a d m i t t e d as E x h i b i t 30. ( T r . 32, 34, 38 - 3 9 ) . 

C l a i m a n t i s 38 y e a r s o l d and has 13 years o f f o r m a l e d u c a t i o n . Her h i g h 
e s t SVP i n t h e l a s t 10 y e a r s was as a f l o r a l d e s i g n e r . I n March 1990 c l a i m a n t 
r e t u r n e d t o m o d i f i e d work as a f l o r a l a r r a n g e r . 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t e x p e r i e n c e d a symptomatic e x a c e r b a t i o n o f her a l l e r g i c d e r m a t i t i s 
s i n c e t h e l a s t arrangement o f compensation. The March 1990 symptomatic e x a c e r 
b a t i o n d i d n o t r e s u l t i n d i m i n i s h e d e a r n i n g c a p a c i t y t o a l e v e l below t h a t f i x e d 
a t t h e t i m e o f t h e l a s t arrangement o f compensation. 

The employer d i d n o t have n o t i c e o r knowledge t h a t c l a i m a n t was m e d i c a l l y 
u n a b l e t o work as a r e s u l t o f a compensable wo r s e n i n g . 

F a i l u r e t o p r o v i d e documents p e r t a i n i n g t o c l a i m a n t ' s c l a i m 20 days p r i o r 
t o h e a r i n g d i d n o t r e s u l t i n an unreasonable d e l a y o r r e f u s a l t o pay compensa
t i o n . 



2754 Debra L. Beeson, 43 Van N a t t a 2752 (1991) 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

The R e f e r e e c o n c l u d e d , and t h e p a r t i e s do n o t d i s p u t e , t h a t t h e law e f f e c 
t i v e J u l y 1, 1990, i s a p p l i c a b l e t o c l a i m a n t ' s a g g r a v a t i o n c l a i m . We agree t h a t 
t h e law e f f e c t i v e J u l y 1, 1990 i s a p p l i c a b l e t o t h i s m a t t e r . See I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . However, we d i s a g r e e t h a t c l a i m a n t has shown t h a t she 
s u s t a i n e d a compensable a g g r a v a t i o n . 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e by a p r e p o n 
derance o f t h e e v i d e n c e t h a t she has s u s t a i n e d i n c r e a s e d symptoms o r a worsened 
u n d e r l y i n g c o n d i t i o n s i n c e t h e l a s t arrangement o f compensation, r e s u l t i n g i n 
d i m i n i s h e d e a r n i n g c a p a c i t y . ORS 656.273(1); Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; 
Edward D. Lucas, 41 Van N a t t a 2272 (19 8 9 ) , r e v ' d on o t h e r grounds Lucas v. 
C l a r k , 106 Or App 687 (1 9 9 1 ) . The worsening must be e s t a b l i s h e d by m e d i c a l e v i 
dence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) & ( 3 ) . 

A t t h e t i m e t h e December 1989 D e t e r m i n a t i o n Order i s s u e d , c l a i m a n t was 
asymptomatic. From t h a t t i m e u n t i l c l a i m a n t r e t u r n e d t o t h e m o d i f i e d j o b 
a r r a n g i n g f l o w e r s , she remained asymptomatic. Cl a i m a n t r e t u r n e d t o m o d i f i e d 
work i n March 1990, and on March 26, 1990, she r e c e i v e d c a r e a t t h e emergency 
room where she was diagnosed as h a v i n g a severe a l l e r g i c r e a c t i o n t o f l o r a l 
c h e m i c a l s . We co n c l u d e t h a t t h e emergency room r e p o r t s c o n s t i t u t e m e d i c a l e v i 
dence, s u p p o r t e d by o b j e c t i v e f i n d i n g s , t h a t c l a i m a n t ' s c o n d i t i o n s y m p t o m a t i -
c a l l y worsened s i n c e t h e l a s t arrangement o f compensation. 

However, c l a i m a n t has n o t shown t h a t her e a r n i n g c a p a c i t y has been d i m i n 
i s h e d as a r e s u l t o f t h e i n c r e a s e d symptoms. Cla i m a n t was n o t w o r k i n g a t t h e 
t i m e t h e D e t e r m i n a t i o n Order i s s u e d . F u r t h e r m o r e , Dr. O ' H o l l a r e n answered "no" 
t o t h e q u e s t i o n , "Does t h i s f l a r e - u p make her any l e s s a b l e t o m a i n t a i n g a i n f u l 
employment [ o t h e r ] t h a n t h e r e s t r i c t i o n s you imposed l a s t f a l l , o f n o t r e t u r n i n g 
t o an e n v i r o n m e n t i n v o l v i n g roses/mums and t h e c h e m i c a l s used?" (Ex. 2 6 ) . 

C l a i m a n t argues t h a t Dr. Longland's March 29, 1990 r e l e a s e f r o m w o r k i n g 
around f l o w e r s sprayed w i t h chemicals i n d i c a t e s t h a t c l a i m a n t has s u s t a i n e d a 
d i m i n i s h e d e a r n i n g c a p a c i t y . We d i s a g r e e . Dr. Longland's n o t e c o n s t i t u t e s 
n o t h i n g more t h a n t h e same r e s t r i c t i o n a l r e a d y p l a c e d on c l a i m a n t ' s employment 
by Dr. O ' H o l l a r e n p r i o r t o c l a i m c l o s u r e . 

T h e r e f o r e , we conclu d e t h a t c l a i m a n t has n o t shown by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s t h a t she s u f f e r e d from i n c r e a s e d symptoms t h a t 
r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . A c c o r d i n g l y , c l a i m a n t has n o t e s t a b 
l i s h e d a compensable a g g r a v a t i o n . 

E x t e n t o f Unscheduled D i s a b i l i t y 

The R e f e r e e concl u d e d t h a t c l a i m a n t had s u s t a i n e d a compensable aggrava
t i o n . T h e r e f o r e , t h e Referee d i d n o t address t h e i s s u e o f t h e e x t e n t o f c l a i m 
a n t ' s u n s c h e d u l e d d i s a b i l i t y . Because we have found t h a t c l a i m a n t d i d n o t sus
t a i n an a g g r a v a t i o n , and s i n c e c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a t 
t h e t i m e o f h e a r i n g t h e i s s u e o f t h e e x t e n t o f her unscheduled d i s a b i l i t y be
comes r i p e . The r e c o r d i s a d e q u a t e l y developed, and we proceed t o c o n s i d e r t h e 
i s s u e o f e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . 

The December 1989 D e t e r m i n a t i o n Order awarded c l a i m a n t 9 p e r c e n t unsched
u l e d permanent d i s a b i l i t y as a r e s u l t o f her a l l e r g i c s k i n c o n d i t i o n . We mod
i f y . 
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Because c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e J u l y 1, 1990, we a p p l y 
t h e w o r k e r s ' compensation law i n e x i s t e n c e p r i o r t o i t s amendment by t h e L e g i s 
l a t u r e on May 7, 1990. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2, Sec. 5 4 ( 3 ) . 

I n t h i s case, t h e " s t a n d a r d s " e f f e c t i v e January 1, 1989 t h r o u g h October 1, 
1990 ( f o r m e r OAR 436-35-001 e t s e a ) , a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent 
p a r t i a l d i s a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t 
i n g o f un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-270(1). We 
r a t e c l a i m a n t ' s d i s a b i l i t y a c c o r d i n g t o t h e f a c t s as t h e y e x i s t a t t h e t i m e o f 
h e a r i n g . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o c l a i m 
a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impairment. Once e s t a b l i s h e d , t h e v a l u e s 
f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e a p p r o p r i a t e 
v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added t o t h e 
a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e pe r c e n t a g e o f uns c h e d u l e d perma
ne n t p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 38 y e a r s i s 0. Former OAR 
436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 13 ye a r s o f f o r m a l e d u c a t i o n i s 0. 
Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For o u r pur p o s e s , p e r 
manent d i s a b i l i t y i s d e t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n w h i c h 
c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f hear
i n g , w h i c h has t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , was a f l o r a l 
d e s i g n e r (DOT # 142.081-010), w i t h an SVP v a l u e o f 6. T h e r e f o r e , t h e a p p r o p r i 
a t e v a l u e f o r s k i l l s i s 2. Former OAR 436-35-300(4). 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDouqal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . Here, c l a i m a n t has demonstrated competence i n a spe
c i f i c v o c a t i o n a l p u r s u i t , i . e . , f l o r a l d e s i g n . T h e r e f o r e , t h e a p p r o p r i a t e 
t r a i n i n g v a l u e i s a 0. Former OAR 436-35-300(5). 

The v a l u e s f o r age, f o r m a l e d u c a t i o n , s k i l l s and t r a i n i n g a r e added t o 
a r r i v e a t a v a l u e o f 2. Former OAR 436-35-300(6). 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who r e t u r n s t o m o d i f i e d work i s de
t e r m i n e d by t h e d i f f e r e n c e between t h e p h y s i c a l c a p a c i t y necessary t o p e r f o r m 
t h e u s u a l and customary work and t h e p h y s i c a l c a p a c i t y r e q u i r e d t o p e r f o r m t h e 
m o d i f i e d j o b . Former OAR 436-35-310(3). Here, c l a i m a n t r e t u r n e d t o h e r j o b as 
a f l o r a l a r r a n g e r m o d i f y i n g her j o b by we a r i n g g l o v e s . The p h y s i c a l c a p a c i t y 
r e q u i r e d f o r a f l o r a l a r r a n g e r i s l i g h t . C l a i m a n t ' s j o b m o d i f i c a t i o n s d i d n o t 
change t h e p h y s i c a l c a p a c i t y r e q u i r e m e n t . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l 
i t y v a l u e i s 1. Former OAR 436-35-310(3). 
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I m p a i r m e n t 

C l a i m a n t has d e r m a t i t i s secondary t o c o n t a c t t o c h e m i c a l s used on f l o w e r s 
i n f l o r a l a rrangements. Because c l a i m a n t has c o n t a c t d e r m a t i t i s , has deve l o p e d 
an a l l e r g i c r e a c t i o n t o t h e p h y s i c a l o r chemic a l a g e n t s , and w i t h t r e a t m e n t , has 
no l i m i t a t i o n , o r m i n i m a l l i m i t a t i o n , i n t h e performance o f t h e a c t i v i t i e s o f 
her d a i l y l i v i n g , a l t h o u g h exposure t o c e r t a i n p h y s i c a l o r c h e m i c a l a g e n t s m i g h t 
i n c r e a s e l i m i t a t i o n t e m p o r a r i l y , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 5 p e r c e n t 
i m p a i r m e n t . Former OAR 436-35-440, c l a s s 1. 

Having d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 0, i s added t o her e d u c a t i o n v a l u e , 2, t h e sum i s 2. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1, t h e p r o d u c t i s 2. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 5, t h e r e s u l t i s 7 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 

F u r t h e r , we conclu d e t h a t t h e r e c o r d , as a whole, does n o t c o n s t i t u t e 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y 
s u f f e r e d by c l a i m a n t i s more t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
See f o r m e r ORS 656.283(7) and 656.295(5); R i l e y H i l l G eneral C o n t r a c t o r I n c . v. 
Tandy Corp., 303 Or 390, 407 (19 8 7 ) . T h e r e f o r e , c l a i m a n t ' s permanent d i s a b i l i t y 
under t h e " s t a n d a r d s " i s 7 p e r c e n t . 

A l t h o u g h we have concluded t h a t c l a i m a n t ' s unscheduled permanent d i s a b i l 
i t y i s 7 p e r c e n t , t h e s e l f - i n s u r e d employer has n o t r e q u e s t e d a r e d u c t i o n . 
T h e r e f o r e , t h e D e t e r m i n a t i o n Order award o f 9 p e r c e n t w i l l be l e f t u n d i s t u r b e d . 

I n t e r i m Compensation 

The R e f e r e e concl u d e d t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m compensation 
w i t h r e g a r d t o t h e A p r i l 1990 a g g r a v a t i o n c l a i m . We d i s a g r e e . 

C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was con
vened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i g a t i o n " s a v i n g s c l a u s e " c o n t a i n e d 
i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t 
s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e Ac t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . 
See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t 
produce an ab s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s 
o f t h e w o r k e r s compensation law. I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . Ac
c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e Workers' Compensation A c t as 
amended, e f f e c t i v e J u l y 1, 1990. 

A c a r r i e r must pay i n t e r i m compensation, on an a g g r a v a t i o n c l a i m , no l a t e r 
t h a n t h e 1 4 t h day a f t e r i t r e c e i v e s m e d i c a l v e r i f i c a t i o n o f an i n a b i l i t y t o work 
as documented i n a m e d i c a l r e p o r t which c o n s t i t u t e s p r i m a f a c i e e v i d e n c e o f a 
compensable w o r s e n i n g . ORS 656.273(6); D o r i s A. Pace, 43 Van N a t t a 2526 ( 1 9 9 1 ) . 

Here, Dr. Longland's n o t e does n o t c o n s t i t u t e p r i m a f a c i e e v i d e n c e o f an 
i n a b i l i t y t o work due t o a compensable worsening. F u r t h e r , c l a i m a n t ' s phone 
c a l l t o t h e c l a i m s a d j u s t e r i s n o t me d i c a l v e r i f i c a t i o n o f an i n a b i l i t y t o work. 
F i n a l l y , assuming c l a i m a n t ' s phone c a l l i s s u f f i c i e n t , t h e employer d e n i e d t h e 
a g g r a v a t i o n c l a i m w i t h i n 14 days. Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t t h e 
employer d i d n o t r e c e i v e m e d i c a l v e r i f i c a t i o n o f an i n a b i l i t y t o work as docu
mented i n a m e d i c a l r e p o r t which p r o v i d e d prima f a c i e e v i d e n c e o f a compensable 
w o r s e n i n g . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o i n t e r i m compensation as a 
r e s u l t o f her A p r i l 1990 a g g r a v a t i o n c l a i m . I d . 
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Inasmuch as we have concluded t h a t t h e employer d i d n o t r e c e i v e m e d i c a l 
v e r i f i c a t i o n o f an i n a b i l i t y t o work due t o a compensable w o r s e n i n g , i t f o l l o w s 
t h a t t h e employer had no d u t y t o pay i n t e r i m compensation. A c c o r d i n g l y , we r e 
v e r s e t h e Refer e e ' s award o f a p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y u n r e a 
s o n a b l e f a i l u r e t o pay i n t e r i m compensation. R i c h a r d J. Stevenson, 43 Van N a t t a 
1883 ( 1 9 9 1 ) . 

P e n a l t y and A t t o r n e y Fees f o r F a i l u r e t o Submit Documents 

The R e f e r e e c o n c l u d e d t h a t t h e employer's f a i l u r e t o p r o v i d e documents 
p e r t a i n i n g t o c l a i m a n t ' s c l a i m was an unreasonable d e l a y o r r e f u s a l t o pay com
p e n s a t i o n under ORS 656.262(10) and awarded a p e n a l t y and r e l a t e d a t t o r n e y f e e . 
We d i s a g r e e . 

OAR 438-07-018(1) r e q u i r e s t h e employer t o submit a l l r e l e v a n t and mate
r i a l documents 20 days p r i o r t o h e a r i n g . The employer a p p a r e n t l y concedes t h a t 
i t v i o l a t e d t h e r u l e . However, a l t h o u g h we assume t h e v i o l a t i o n i s unreason
a b l e , i t d i d n o t r e s u l t i n an unreasonable d e l a y o r r e f u s a l t o pay compensation 
as we have f o u n d t h a t c l a i m a n t d i d n o t e s t a b l i s h a compensable a g g r a v a t i o n . See 
Boehr v. M i d - W i l l a m e t t e V a l l e y Food, 109 Or App 292, 295 ( 1 9 9 1 ) . A c c o r d i n g l y , 
n e i t h e r a p e n a l t y n or r e l a t e d a t t o r n e y f e e i s w a r r a n t e d i n t h i s i n s t a n c e . I d . ; 
R a n d a l l v. L i b e r t y N orthwest I n s Corp., 107 Or App 599 ( 1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 28, 1991 i s r e v e r s e d . The employer's 
May 10, 1990 a g g r a v a t i o n d e n i a l i s r e i n s t a t e d and u p h e l d . The Refere e ' s award 
o f an assessed a t t o r n e y f e e o f $3,000 t o c l a i m a n t ' s c o u n s e l i s r e v e r s e d . The 
D e t e r m i n a t i o n Order i s a f f i r m e d . The Referee's assessment o f p e n a l t i e s and a t 
t o r n e y f e e awards a r e r e v e r s e d . 

December 26, 1991 C i t e as 43 Van N a t t a 2757 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
REBECCA GRAY, Claimant 
WCB Case No. 90-09187 

ORDER ON REVIEW 
Ga r l o c k , e t a l . , Claimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee T. Lavere Johnson's o r d e r t h a t u p h e l d 
t h e i n s u r e r ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r r i g h t c a r p a l t u n n e l 
syndrome. On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . I n a b i l i t y t o a s s i g n a d i a g n o s t i c l a b e l does n o t amount t o a f a i l u r e o f 
p r o o f where i t i s known t o a me d i c a l p r o b a b i l i t y t h a t t h e c o n d i t i o n i s work r e 
l a t e d . T r i p p v. Ridge Runner Timber S e r v i c e s , 89 OR App 355 ( 1 9 8 8 ) . However, 
we agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o prov e t h a t h er work a c t i v 
i t i e s a r e t h e m a j or c o n t r i b u t i n g cause o f her hand p a i n c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 12, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JERRY J . JOHNSON, Claimant 

WCB Case Nos. 90-18892 & 89-25816 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 
A t h e r l y , e t a l . , Defense A t t o r n e y s 

Doug O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The noncomplying employer r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r 
t h a t : (1) d i s m i s s e d Safeco I n s u r a n c e as a p a r t y because c l a i m a n t had never r e 
q u e s t e d a h e a r i n g f r o m Safeco's d e n i a l o f c l a i m a n t ' s l e f t elbow i n j u r y c l a i m ; 
(2) f o u n d t h a t c l a i m a n t ' s l e f t elbow i n j u r y c l a i m w i t h t h e employer was compens
a b l e ; (3) u p h e l d t h e SAIF C o r p o r a t i o n ' s acceptance o f t h e c l a i m i s s u e d on b e h a l f 
o f t h e employer; (4) approved a s t i p u l a t i o n between c l a i m a n t and SAIF w h i c h i n 
c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c 
t i o n o f t h e l e f t arm fr o m 11 p e r c e n t (21.12 d e g r e e s ) , as g r a n t e d by a Deter m i n a 
t i o n O r der, t o 16 p e r c e n t (30.72 d e g r e e s ) ; and (5) awarded c l a i m a n t a $2,000 
c a r r i e r - p a i d f e e f o r p r e v a i l i n g a g a i n s t t h e employer's c h a l l e n g e t o SAIF's 
acceptance o f t h e c l a i m . 

On r e v i e w , t h e employer contends t h a t : (1) t h e c l a i m i s n o t compensable; 
(2) i f a compensable i n j u r y d i d o c c u r , t h e employer's r e s p o n s i b i l i t y f o r t h e 
c l a i m s h o u l d be shared w i t h Safeco's i n s u r e d ; (3) t h e s t i p u l a t i o n s h o u l d be s e t 
a s i d e ; and (4) t h e a t t o r n e y f e e s h o u l d be e l i m i n a t e d . We a f f i r m . 

FINDINGS OF FACTS 

We adopt t h e R e f e r e e ' s ' " F i n d i n g s o f F a c t s . " 
^ 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

We adopt t h e Referee's "Opinions and C o n c l u s i o n s " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

The employer a s s e r t s t h a t t h e d o c t r i n e o f " c o n c u r r e n t employment" i s 
a p p l i c a b l e because c l a i m a n t worked a t two se p a r a t e j o b s when he was i n j u r e d . 
The employer contends t h a t c l a i m a n t ' s work a t Safeco's i n s u r e d s u b s t a n t i a l l y 
a g g r a v a t e d , i f n o t caused, t h e c o n d i t i o n o f c l a i m a n t ' s l e f t arm d u r i n g h i s con
c u r r e n t employment. (App. Br. a t 3 ) . 

I n o r d e r t o e s t a b l i s h a case o f "dua l ( c o n c u r r e n t ) employment," t h r e e e l e 
ments a r e nec e s s a r y : (1) a worker must be under c o n t r a c t w i t h two em p l o y e r s ; 
(2) t h e w o r k e r must be under t h e s e p a r a t e c o n t r o l o f each employer; and (3) t h e 
wo r k e r must p e r f o r m d i s t i n c t and s e p a r a t e s e r v i c e s f o r each employer. M i s s i o n 
I n s u r a n c e Company v. M i l l e r , 73 Or App 159, 163 (1 9 8 5 ) ; D a l l a s H. G r e e n s l i t t , 40 
Van N a t t a 1038, 1040 (1 9 8 8 ) . 

Here, we co n c l u d e t h a t c l a i m a n t was c o n c u r r e n t l y employed. However, t h i s 
c o n c l u s i o n does n o t r e s u l t i n a r e d u c t i o n o f l i a b i l i t y f o r t h e non c o m p l y i n g em
p l o y e r . 

The d i s p o s i t i v e q u e s t i o n i s whether t h e r o o f i n g work a c t i v i t y t h a t c l a i m 
a n t was p e r f o r m i n g a t t h e t i m e o f h i s i n j u r y w i t h t h e noncomplying employer was 
s e v e r a b l e f r o m h i s r a k i n g work a c t i v i t y w i t h Safeco's i n s u r e d . M i s s i o n , supra 
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a t 163. I f so, t h e noncomplying employer i s s o l e l y r e s p o n s i b l e f o r t h e i n j u r y ; 
o t h e r w i s e , t h e noncomplying employer may argue a r e d u c t i o n o f h i s l i a b i l i t y . 

We f i n d t h a t c l a i m a n t ' s a c t i v i t y a t t h e t i m e o f i n j u r y was s e v e r a b l e be
cause t h e r o o f i n g and r a k i n g a c t i v i t i e s were not p e r f o r m e d s i m u l t a n e o u s l y . 
Moreover, t h e e v i d e n c e i s h i g h l y p e r s u a s i v e t h a t c l a i m a n t i n j u r e d h i s l e f t arm 
i n t h e c o u r s e and scope o f h i s employment w i t h t h e noncomplying employer. The 
work a c t i v i t y a t Safeco's i n s u r e d d i d not c o n t r i b u t e t o c l a i m a n t ' s d i s a b i l i t y . 
A c c o r d i n g l y , we c o n c l u d e t h a t t h e noncomplying employer i s l i a b l e f o r t h e f u l l 
amount o f c l a i m a n t ' s compensation f o r h i s May 2, 1989 l e f t arm i n j u r y . 

S t i p u l a t i o n 

The employer contends t h a t SAIF cannot e n t e r i n t o a S t i p u l a t i o n on i t s be
h a l f . We d i s a g r e e . 

I n D a n i e l C. K i n g , 42 Van N a t t a 1377 ( 1 9 9 0 ) , we h e l d t h a t SAIF, as t h e 
w o r k e r s ' compensation c a r r i e r f o r an employer, assumed t h e o b l i g a t i o n t o process 
c l a i m a n t ' s i n j u r y under t h e Workers' Compensation law. ORS 65 6 . 0 0 5 ( 1 4 ) ; 
6 5 6 . 4 1 9 ( 1 ) . Such o b l i g a t i o n s n e c e s s a r i l y i n c l u d e t h e acceptance o f t h e c l a i m 
and t h e payment o f b e n e f i t s . ORS 656.262; OAR 436-60-140. Here, SAIF i s t h e 
s t a t u t o r y p r o c e s s i n g agent, r a t h e r t h a n t h e i n s u r e r under a g u a r a n t y c o n t r a c t . 
N e v e r t h e l e s s , t h e employer r e f e r s us t o no a u t h o r i t y s u p p o r t i n g t h e p r o p o s i t i o n 
t h a t i t i s e n t i t l e d t o p a r t i c i p a t e i n a s t i p u l a t i o n whereas an i n s u r e d employer 
i s n o t . Nor do we f i n d any such a u t h o r i t y . 

A c c o r d i n g l y , we conclude t h a t SAIF had t h e a u t h o r i t y t o e n t e r i n t o t h e 
S t i p u l a t i o n on b e h a l f o f t h e noncomplying employer. See D a n i e l C. K i n g , supra. 

A t t o r n e y Fee 

The employer f u r t h e r contends t h a t t h e assessed a t t o r n e y f e e award i s ex
c e s s i v e . We d i s a g r e e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $2,000 i s a r e a s o n a b l e a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g . I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e 
h e a r i n g r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n 
v o l v e d . 

Inasmuch as t h e employer has r e q u e s t e d r e v i e w and c l a i m a n t ' s compensation 
has n o t been d i s a l l o w e d o r reduced, c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r 
ney f e e award. ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assess
ed f e e f o r c l a i m a n t ' s c o u n s e l s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y 
and s t i p u l a t i o n i s s u e s i s $750 t o be p a i d by SAIF on b e h a l f o f t h e noncomplying 
employer.. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 13, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed a t t o r n e y f e e o f $750, 
t o be p a i d by t h e SAIF C o r p o r a t i o n on b e h a l f o f t h e noncomplying employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
JENNIFER J . KAHN, Claimant 

WCB Case No. 90-21629 
ORDER ON REVIEW 

Hedges & M i t c h e l l , C laimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee S c h u l t z ' o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s c o u r s e and scope o f 
employment. We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t except f o r h i s f i n d i n g t h a t t h e 
area where c l a i m a n t f e l l was m a i n t a i n e d by t h e P o r t l a n d P u b l i c S c h o o l s . The 
P o r t l a n d P u b l i c S chools, t h e l a n d l o r d o f c l a i m a n t ' s employer, removed snow and 
i c e f r o m t h e s i d e w a l k i n t h e w i n t e r . (Tr 4 5 ) . The P o r t l a n d P u b l i c Schools d i d 
n o t o t h e r w i s e m a i n t a i n t h e p u b l i c s i d e w a l k where c l a i m a n t was i n j u r e d . 
( T r . 3 9 ) . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s i n j u r y d i d n o t a r i s e w i t h i n t h e course and scope o f her employ
ment . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s i n j u r y arose o u t o f and i n t h e 
cou r s e o f h e r employment. We d i s a g r e e . 

I n Rogers v. SAIF, 289 Or 633 (198 0 ) , t h e Supreme Co u r t adopted a u n i t a r y 
" w o r k - c o n n e c t i o n " approach w h i c h poses t h e f o l l o w i n g q u e s t i o n : " I s t h e r e l a t i o n 
s h i p between t h e i n j u r y and t h e employment s u f f i c i e n t t h a t t h e i n j u r y s h o u l d be 
compensable?" I d a t 642. 

I n j u r i e s s u s t a i n e d w h i l e g o i n g t o o r coming from work a r e g e n e r a l l y n o t 
deemed t o a r i s e o u t o f and i n t h e course o f employment. SAIF v. R e e l , 303 Or 
210 ( 1 9 8 7 ) ; Gwin v. L i b e r t y Northwest I n s . Corp., 105 Or App 171 ( 1 9 9 1 ) . I f an 
i n j u r y o c c u r s i n a p a r k i n g l o t o r o t h e r o f f premises area o v e r w h i c h t h e em
p l o y e r has no c o n t r o l , i t i s g e n e r a l l y n o t compensable. Montgomery Ward v. 
C u t t e r , 64 Or App 759 (1 9 8 3 ) . Employer c o n t r o l i s m a n i f e s t e d e i t h e r by employer 
o w n e r s h i p , employer a c t i o n s o r t h e presence o f employer c r e a t e d s p e c i a l h a z a r d s . 
S h e r i V. H i l t n e r , 42 Van N a t t a 1039 (1990). When an employee i s i n j u r e d on a 
p u b l i c s i d e w a l k o v e r w h i c h t h e employer has no c o n t r o l , and on w h i c h t h e r e a r e 
no e m p l o y e r - c r e a t e d hazards, t h e c o n n e c t i o n between t h e i n j u r y and t h e employ
ment i s i n s u f f i c i e n t t o make t h e i n j u r y compensable. Cope v. West American I n s . 
Co., 309 Or 232, 240 (1 9 9 0 ) . 

Here, c l a i m a n t , an i n s t r u c t i o n a l a s s i s t a n t f o r a m i d d l e s c h o o l t e a c h e r , 
f e l l on a p u b l i c s i d e w a l k , when a co-worker i n t e n t i o n a l l y t r i p p e d h e r , w h i l e she 
was r e t u r n i n g t o work f r o m a l u n c h break w i t h her co-workers. C l a i m a n t ' s em
p l o y e r , an e d u c a t i o n a l s e r v i c e d i s t r i c t , r e n t e d space i n a s c h o o l b u i l d i n g owned 
by t h e P o r t l a n d P u b l i c Schools. The employer d i d n o t own t h e s i d e w a l k , d i d n o t 
c r e a t e any s p e c i a l hazards on t h e s i d e w a l k , and t o o k no a c t i o n a s s e r t i n g c o n t r o l 
o v e r t h e s i d e w a l k . I n t h e w i n t e r , i f t h e r e was snow o r i c e on t h e s i d e w a l k , i t 
was removed by c l a i m a n t ' s employer's l a n d l o r d , t h e P o r t l a n d P u b l i c S c h o o l s . 

T h i s case i s s i m i l a r t o Montgomery Ward v. M a l i n e n , 71 Or App 457 ( 1 9 8 4 ) . 
I n M a l i n e n , t h e c l a i m a n t was r e t u r n i n g t o work from j u r y d u t y when she s l i p p e d 
on i c e on t h e s i d e w a l k i n f r o n t o f t h e employer's b u i l d i n g . The c i t y had a code 
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r e q u i r i n g t h e employer t o keep t h e s i d e w a l k c l e a r o f snow and i c e , and i t was 
t h e employer's p o l i c y t o do so. The c o u r t found t h a t t h e " g o i n g and coming" 
r u l e d i d n o t b a r compensation because t h e p o l i c y o f removing snow and i c e e s t a b 
l i s h e d employer c o n t r o l o v e r t h e area o f i n j u r y . 

Here, c l a i m a n t d i d n o t s l i p on i c e o r snow b u t was i n t e n t i o n a l l y t r i p p e d 
by a c o - w o r k e r . F u r t h e r m o r e , a l t h o u g h t h e employer's l a n d l o r d had a p o l i c y o f 
re m o v i n g snow and i c e fr o m t h e s i d e w a l k and t h e r e f o r e e x e r c i s e d c o n t r o l o v e r i t , 
c l a i m a n t ' s employer d i d n o t e x e r c i s e c o n t r o l over t h e s i d e w a l k . A c t u a l c o n t r o l 
by t h e employer o f t h e area o f i n j u r y i s necessary t o e s t a b l i s h c o n t r o l . Cope, 
s u p r a ; J a n e t V. P o l l e n s , 42 Van N a t t a 2004 (1990). A c c o r d i n g l y , under t h e 
" g o i n g and coming r u l e , " we f i n d t h a t c l a i m a n t was n o t w i t h i n t h e co u r s e and 
scope o f her employment when her i n j u r y o c c u r r e d . 

We a l s o , i n t h e a l t e r n a t i v e , a p p l y t h e seven f a c t o r t e s t f i r s t s e t f o r t h 
i n J o r d a n v. Western E l e c t r i c , 1 Or App 441 (19 7 0 ) . These f a c t o r s a r e : (1) 
whether t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e employer; (2) whether t h e a c t i v 
i t y was c o n t e m p l a t e d by t h e employer and employee; (3) whether t h e r i s k was an 
o r d i n a r y r i s k o f , and i n c i d e n t a l t o , t h e employment; (4) whether t h e employee 
was p a i d f o r t h e a c t i v i t y ; (5) whether t h e a c t i v i t y was on t h e employer's 
p r e m i s e s ; (6) whether t h e a c t i v i t y was d i r e c t e d by o r ac q u i e s c e d i n by t h e em
p l o y e r ; and (7) whether t h e employee was on a p e r s o n a l m i s s i o n o f h i s own. 
M e l l i s v. McEwen, Hanna, G i s v o l d , 74 Or App 571, 575, r e v den 300 Or 249 ( 1 9 8 5 ) . 
A l l o f t h e f a c t o r s may be c o n s i d e r e d ; no one f a c t o r i s d i s p o s i t i v e . I d . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e employer was aware o f , and 
a n t i c i p a t e d , t h a t c l a i m a n t would t a k e a l u n c h break w i t h t h e employer's s t a f f . 
We a l s o agree w i t h t h e Referee t h a t t h e r e was some b e n e f i t t o c l a i m a n t ' s em
p l o y e r i n h a v i n g i t s s t a f f spend t i m e t o g e t h e r . However, b e i n g t r i p p e d by a co
wo r k e r w h i l e r e t u r n i n g from a l u n c h break was n o t an o r d i n a r y r i s k o f , o r i n c i 
d e n t a l t o c l a i m a n t ' s employment. 

We c o n t r a s t t h e p r e s e n t case from t h e s i t u a t i o n i n Fred H. Jacobson, 43 
Van N a t t a 1420 ( 1 9 9 1 ) , where because o f t h e n a t u r e o f t h e c l a i m a n t ' s j o b , i t was 
n o t f e a s i b l e f o r him t o t a k e l u n c h breaks on h i s employer's p r e m i s e s . I t was, 
i n f a c t , an o r d i n a r y r i s k o f t h e c l a i m a n t ' s j o b i n Jacobson, t o e a t i n r e s t a u 
r a n t s . By c o n t r a s t , i n t h e p r e s e n t case, i t was f e a s i b l e f o r c l a i m a n t t o e a t 
her l u n c h on t h e employer's premises i f she chose t o . 

G e n e r a l l y , an a c c i d e n t a l i n j u r y t o an employee i s n o t co v e r e d by w o r k e r s ' 
compensation as b e i n g one a r i s i n g o u t o f and i n t h e course o f employment i f i t 
o c c u r s o f f t h e employer's premises w h i l e t h e employee i s g o i n g t o o r coming from 
l u n c h on u n p a i d t i m e . See Casper v. SAIF, 13 Or App 464 ( 1 9 7 3 ) . As d i s c u s s e d 
p r e v i o u s l y , we f i n d t h a t c l a i m a n t ' s i n j u r y d i d n o t oc c u r on t h e employer's 
p r e m i s e s o r i n an area over w h i c h t h e employer e x e r c i s e d c o n t r o l . 

C l a i m a n t d i d n o t e s t a b l i s h t h a t she was p a i d d u r i n g t h e t i m e i n w h i c h t h e 
i n j u r y o c c u r r e d . C l a i m a n t was a l l o w e d a h a l f hour u n p a i d l u n c h . She had n o t 
r e t u r n e d t o work a t t h e t i m e o f her i n j u r y . A l t h o u g h c l a i m a n t ' s employer a l 
lowed t h e s t a f f t o r e t u r n from l u n c h l a t e d u r i n g t h e t h r e e day p e r i o d b e f o r e 
c l a s s e s a c t u a l l y s t a r t e d , c l a i m a n t was n o t n o r m a l l y p a i d f o r l u n c h b r e a k s and 
she had n o t y e t e n t e r e d t h e s c h o o l grounds o r resumed work. The Re f e r e e f o u n d 
t h a t c l a i m a n t was "back on t h e c l o c k " and was b e i n g p a i d even t h o u g h she had n o t 
e n t e r e d t h e s c h o o l grounds. The i n s u r e r argues t h a t even i f a p o r t i o n o f 
c l a i m a n t ' s l u n c h hour was p a i d and a p o r t i o n u n p a i d , i t i s j u s t as l i k e l y t h a t 
t h e p a i d p o r t i o n o c c u r r e d a t t h e end o f t h e l u n c h b r e a k as a t t h e b e g i n n i n g . We 
c o n c l u d e t h a t t h i s f a c t o r i s i n c o n c l u s i v e and g i v e i t l i t t l e w e i g h t i n r e a c h i n g 
our d e t e r m i n a t i o n . 
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The R e f e r e e fo u n d t h a t c l a i m a n t was not on a p e r s o n a l m i s s i o n a t t h e t i m e 
o f h er i n j u r y , because c l a i m a n t was b e i n g p a i d and was w a l k i n g back i n t o t h e 
b u i l d i n g t o c o n t i n u e her work a c t i v i t y . We d i s a g r e e . As p r e v i o u s l y d i s c u s s e d , 
t h e e v i d e n c e i s i n c o n c l u s i v e t h a t c l a i m a n t was p a i d when she was i n j u r e d on t h e 
s i d e w a l k o u t s i d e t h e s c h o o l grounds. I n any ev e n t , she t e s t i f i e d t h a t she was 
no t r e q u i r e d t o go t o l u n c h w i t h her co-workers, b u t c o u l d have r u n e r r a n d s o r 
engaged i n any a c t i v i t y she chose d u r i n g her l u n c h break. C o n s e q u e n t l y , we con
c l u d e t h a t c l a i m a n t was on a p e r s o n a l m i s s i o n . 

A f t e r c o n s i d e r i n g a l l o f th e s e f a c t o r s , we are n o t persuaded t h a t c l a i m 
a n t ' s i n j u r y a r o s e o u t o f o r i n t h e course and scope o f her employment. I n 
r e a c h i n g t h i s c o n c l u s i o n , we are p a r t i c u l a r l y persuaded by t h e f a c t t h a t : (1) 
c l a i m a n t was under no o b l i g a t i o n t o a t t e n d t h e l u n c h ; (2) her i n j u r y r e s u l t e d 
f r o m an a c t w h i c h was n o t an o r d i n a r y r i s k o f , o r i n c i d e n t a l t o , h er employment; 
and (3) t h e i n j u r y d i d n o t occur on c l a i m a n t ' s employer's p r e m i s e s . 

C o n s e q u e n t l y , under t h e "g o i n g and coming" r u l e , as w e l l as t h e seven f a c 
t o r t e s t s e t o u t i n M e l l i s v. McEwen, Hanna, G i s v o l d , s u p r a , c l a i m a n t was n o t i n 
t h e c o u r s e and scope o f her employment a t t h e t i m e o f her i n j u r y . A c c o r d i n g l y , 
we c o n c l u d e t h a t t h e c l a i m was not compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 4, 1991 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
i s r e i n s t a t e d and u p h e l d . The Referee's $950 a t t o r n e y f e e award i s r e v e r s e d . 

December 26, 1991 . C i t e as 43 Van N a t t a 2762 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CATHERINE L. MARTIN, Claimant 

WCB Case No. 90-20150 
ORDER ON REVIEW 

Jaques & Sharp, Claimant A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . -> 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r w h i c h u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i l a t 
e r a l w r i s t and f o r e a r m c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
a f f i r m . 

PRELIMINARY MATTERS 

The R e f e r e e ' s O p i n i o n and Order e r r o n e o u s l y s t a t e d t h a t E x h i b i t 12A was 
n o t a d m i t t e d . That e x h i b i t , a r e p o r t from Dr. B u t t o n d a t e d January 16, 1990, i n 
f a c t was a d m i t t e d a t t h e h e a r i n g and has been c o n s i d e r e d on r e v i e w . 

FINDINGS OF FACT 

C l a i m a n t has been a cou n t y J u s t i c e o f t h e Peace f o r 10 y e a r s . A l t h o u g h 
t h e p o s i t i o n i s funded f o r 32 hours a week, c l a i m a n t e s t i m a t e s t h a t she n o r m a l l y 
works a t l e a s t 40 hours per week. Claimant has j u d i c i a l and c l e r i c a l d u t i e s ; 
t h e l a t t e r i n c l u d e s t y p i n g , f i l i n g , and d a t a e n t r y . C l a i m a n t e s t i m a t e s t h a t she 
r e q u i r e s 24 hours p e r week o f c l e r i c a l h e l p . P r e s e n t l y , she i s funded f o r 8 
hou r s p e r week. For t h e p a s t f i v e y e a r s , c l a i m a n t has u n s u c c e s s f u l l y a t t e m p t e d 
t o s e c u r e a d d i t i o n a l c l e r i c a l h e l p . 
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I n e a r l y 1988, c l a i m a n t had b i l a t e r a l c a r p a l t u n n e l s u r g e r i e s . Her s u r 
geon, Dr. Se s s i o n s , r e l e a s e d her t o r e t u r n t o her r e g u l a r work on May 1, 1988. 

I n t h e F a l l o f 1989, c l a i m a n t began e x p e r i e n c i n g reduced s t r e n g t h i n her 
arms and i n c r e a s e d p a i n from her w r i s t s t o her elbows. I n June 1990, c l a i m a n t 
saw Dr. S e s s i o n s , who r e f e r r e d her t o Dr. W i l s o n , a n e u r o l o g i s t . Dr. W i l s o n 
f o u n d give-away weakness o f t h e l e f t g r i p and " e x q u i s i t e t e n d e r n e s s o v e r t h e 
l a t e r a l e p i c o n d y l e s , w r i s t s and elbows," as w e l l as p o s i t i v e T i n e l ' s and 
Phalen's s i g n s . (Ex. 7-2). Dr. Wi l s o n diagnosed overuse syndrome, " r e l a t e d t o 
her work a c t i v i t i e s , a c c o r d i n g t o her h i s t o r y . " ( I d . ) 

About t h e same t i m e , c l a i m a n t a l s o saw Dr. Henderson, her f a m i l y p h y s i 
c i a n , who a l s o diagnosed overuse syndrome. Dr. Henderson r e p o r t e d " b i l a t e r a l 
m o d e r a t e l y s e vere arm p a i n s i n v o l v i n g b o t h w r i s t s and elbows and t o some e x t e n t 
t h e s h o u l d e r s . " (Ex.lOA-1). 

On J u l y 18, 1990, c l a i m a n t f i l e d her c l a i m , s t a t i n g as t h e n a t u r e o f i n 
j u r y o r d i s e a s e , "over-use syndrome," and a t t r i b u t i n g her c o n d i t i o n t o 
" i n c r e a s e d w o r k - l o a d and c l e r i c a l d u t i e s . " (Ex. 9 ) . 

Dr. Henderson t h e n r e f e r r e d c l a i m a n t t o Dr. Dewey, Ph.D, a c l i n i c a l psy
c h o l o g i s t . Dewey found t h a t c l a i m a n t s u f f e r e d from a major d e p r e s s i o n , s i n g l e 
e p i s o d e , a t t r i b u t i n g h er p s y c h o l o g i c a l c o n d i t i o n t o t h e " i n j u s t i c e o f her [ w o r k ] 
s i t u a t i o n " as w e l l as t h e " e x a c e r b a t i o n o f her t e n d o n i t i s i n b o t h arms." (Ex. 
10AA-3). 

A f t e r SAIF d e n i e d her c l a i m on August 28, 1990, c l a i m a n t was examined by 
Dr. B u t t o n , an independent m e d i c a l examiner, i n January 1991. He diag n o s e d 
"severe p s y c h o l o g i c s t r e s s , secondary t o work e n v i r o n m e n t , " and fo u n d "no o b j e c 
t i v e f i n d i n g s o f any o r g a n i c d i s e a s e process o f t h e neuro and m u s c u l o s k e l e t a l 
systems o f t h e upper e x t r e m i t i e s . " B u t t o n a t t r i b u t e d c l a i m a n t ' s s u b j e c t i v e com
p l a i n t s t o " t h e s t r e s s o f her j o b . " (Ex. 12A-3). 

Dr. W i l s o n s u b s e q u e n t l y s t a t e d t h a t he was " i n b a s i c agreement w i t h Dr. 
B u t t o n ' s c o n c l u s i o n s " , (Ex. 13A), b u t t h e n e l a b o r a t e d t h a t an overuse syndrome, 
i n c o m b i n a t i o n w i t h p s y c h o l o g i c a l f a c t o r s , was r e s p o n s i b l e f o r c l a i m a n t ' s symp
toms. (Ex. 1 9 ) . Dr. Henderson d i d n o t concur w i t h B u t t o n ' s r e p o r t , s t a t i n g t h a t 
he agreed w i t h t h e "main c o n c l u s i o n " b u t t h a t h i s e x a m i n a t i o n s o f c l a i m a n t sup
p o r t e d a d i a g n o s i s o f overuse syndrome. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t i e s were n o t t h e major c o n t r i b u t i n g cause o f her 
b i l a t e r a l w r i s t and f o r e a r m c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

ORS 656.802(2) r e q u i r e s c l a i m a n t t o e s t a b l i s h her o c c u p a t i o n a l d i s e a s e 
c l a i m "by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . " The Re f e r e e u p h e l d 
t h e d e n i a l o f t h e c l a i m based on her c o n c l u s i o n t h a t c l a i m a n t f a i l e d t o e s t a b 
l i s h h er c l a i m by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . We agree 
w i t h c l a i m a n t t h a t she succeeded i n c a r r y i n g her burden o f p r o o f w i t h r e g a r d t o 
t h i s r e q u i r e m e n t . 

C l a i m a n t may s a t i s f y t h e " o b j e c t i v e f i n d i n g s " r e q u i r e m e n t i f she o f f e r s 
e v i d e n c e t h a t a p h y s i c i a n has examined her and de t e r m i n e d t h a t she s u f f e r s from 
a d i s a b i l i t y o r a p h y s i c a l c o n d i t i o n t h a t r e q u i r e s m e d i c a l s e r v i c e s . See 
Suzanne R o b e r t s o n . 43 Van N a t t a 1505 (1991) ( c o n s t r u i n g " o b j e c t i v e f i n d i n g s " i n 
c o n t e x t o f compensable i n j u r y ) . That d e t e r m i n a t i o n may be based on p u r e l y 
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o b j e c t i v e f a c t o r s , ORS 656.005(19), o r on t h e w o r k e r ' s d e s c r i p t i o n of. t h e p a i n 
t h a t she i s e x p e r i e n c i n g , as l o n g as t h e p h y s i c i a n i n d i c a t e s t h a t t h e w o r k e r i n 
f a c t e x p e r i e n c e s symptoms and does not merely r e c i t e t h e w o r k e r ' s c o m p l a i n t s o f 
p a i n . Suzanne Ro b e r t s o n , supra. 

I n t h i s case, Dr. W i l s o n found give-away weakness o f t h e l e f t g r i p and 
p o s i t i v e T i n e l ' s and Phalen's s i g n s . Those f i n d i n g s s a t i s f y ORS 6 5 6 . 0 0 5 ( 1 9 ) . 
Moreover, W i l s o n and Dr. Henderson b o t h found t e n d e r n e s s o f t h e l a t e r a l e p i -
c o n d y l e s and d i a g n o s e d overuse syndrome. T h e i r r e p o r t s c l e a r l y i n d i c a t e t h a t 
c l a i m a n t i n f a c t e x p e r i e n c e d t h e symptoms f o r which she was s e e k i n g t r e a t m e n t , 
t h u s s a t i s f y i n g " o b j e c t i v e f i n d i n g s " under Suzanne Robertson, s u p r a . 

However, ORS 656.802(2) f u r t h e r r e q u i r e s t h a t t h e "worker must p r o v e t h a t 
employment c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f t h e d i s e a s e o r i t s 
w o r s e n i n g . " The Referee concluded t h a t , " i n l i g h t o f t h e r o l e o f p s y c h o l o g i c a l 
o r e m o t i o n a l f a c t o r s and t h e r o l e o f r e s i d u a l s o f her c a r p a l t u n n e l c o n d i t i o n s , " 
c l a i m a n t f a i l e d t o s a t i s f y t h i s r e q u i r e m e n t . C l a i m a n t d i s a g r e e s , a s s e r t i n g t h a t 
t h e e v i d e n c e d e m o n s t r a t e s t h a t her c l e r i c a l d u t i e s were t h e m a j o r c o n t r i b u t i n g 
f a c t o r o f her overuse syndrome, and, assuming t h a t c a r p a l t u n n e l r e s i d u a l s o r 
s t r e s s c o n t r i b u t e d t o her c o n d i t i o n , "those c o n d i t i o n s were b o t h caused by her 
work w i t h t h i s same employer." 

We f i n d , f i r s t , t h a t t h e r e i s no evidence t h a t c l a i m a n t ' s c o n d i t i o n i s a 
r e s i d u a l o f her e a r l i e r c a r p a l t u n n e l syndrome. None o f t h e d o c t o r s who exam
i n e d c l a i m a n t c o n c l u d e d t h a t t h i s was a f a c t o r ; t h e o n l y m e n t i o n o f such a pos
s i b i l i t y i s i n Dr. Henderson's n o t e s , where he s t a t e s t h a t " b i l a t e r a l elbow l a t 
e r a l e p i c o n d y l i t i s i s p r e s e n t w i t h p r o b a b l e m i l d muscle weakness c o n t r i b u t i n g t o 
t h i s , and p r o b a b l y secondary t o t h e c a r p a l t u n n e l s u r g e r i e s and p o s t o p e r a t i v e . " 
(Ex. 1 2 - 2 ) . However, i n l i g h t o f Henderson's subsequent d i a g n o s i s o f overuse 
syndrome, t h i s s t a t e m e n t c a r r i e s l i t t l e w e i g h t . 

N o n e t h e l e s s , we a r e n o t persuaded t h a t c l a i m a n t p r o v e d t h a t a s e r i e s o f 
t r a u m a t i c e v e n t s o r o c c u r r e n c e s were t h e major c o n t r i b u t i n g cause o f her overuse 
syndrome. ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and ( 2 ) . The m e d i c a l e v i d e n c e f r o m Dr. W i l s o n 
shows t h a t he f o u n d t h a t an overuse syndrome "was p r o b a b l y c o n t r i b u t i n g t o her 
symptoms." However, he s t a t e d t h a t " p s y c h o l o g i c a l f a c t o r s were a l s o l i k e l y i n 
v o l v e d " and c o u l d n o t " s o r t o u t " t h e " r e l a t i v e c o n t r i b u t i o n o f t h e o v e r u s e syn
drome and t h e p s y c h o l o g i c a l component t o her symptomatology." (Ex. 1 9 ) . Dr. 
B u t t o n c l e a r l y f o u n d t h a t c l a i m a n t ' s symptoms were due t o p s y c h o l o g i c a l f a c t o r s . 
Dr. Henderson p r o v i d e s t h e most s u p p o r t i v e evidence f o r c l a i m a n t ; he f i n d s t h a t 
c l a i m a n t ' s symptoms a r e "work r e l a t e d from d o i n g p r o l o n g e d h o u r s a t t h e t y p e 
w r i t e r and c o m p u t e r / f i l i n g [ . ] " (Ex. 12-3). However, even Henderson s t a t e s t h a t 
" o v e r l o a d s t r e s s [ c l a i m a n t ] t a k e s on her p r e s e n t j o b c e r t a i n l y c o n t r i b u t e s t o 
t h e s e p r o b l e m s . " ( I d . ) Henderson a l s o agreed w i t h B u t t o n ' s "main c o n c l u s i o n " 
o f "severe p s y c h o l o g i c s t r e s s " and r e i t e r a t e d h i s d i a g n o s i s o f o v e r u s e syndrome. 
I n s h o r t , t h e r e i s i n s u f f i c i e n t e vidence f o r us t o c o n c l u d e t h a t c l e r i c a l d u t i e s 
were t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n . See S i b l e y v. C i t y 
o f Phoenix, 107 Or App 606 (1991) ("trauma" under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) must be 
p h y s i c a l , n o t e m o t i o n a l , f o r overuse syndrome t o be compensable). 

Moreover, d e s p i t e c l a i m a n t ' s argument t o t h e c o n t r a r y , we a r e u n a b l e t o 
address whether t h e c l a i m i s compensable as a s t r e s s - r e l a t e d p h y s i c a l c o n d i t i o n . 
A f t e r f i l i n g t h e c l a i m a t i s s u e here, c l a i m a n t f i l e d a s e p a r a t e c l a i m f o r 
s t r e s s , w h i c h was d e n i e d by SAIF. The p a r t i e s agreed a t t h e h e a r i n g t h a t t h e 
s t r e s s c l a i m w o u ld be c o n s i d e r e d a t a f u t u r e h e a r i n g . ( T r . 1 ) . S u b s e q u e n t l y , 
t h e s t r e s s c l a i m was heard by Referee P e t e r s o n , who s e t a s i d e SAIF's d e n i a l on 
J u l y 22, 1991. SAIF d i d n o t appeal t h a t o r d e r . 
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Because c l a i m a n t f i l e d t h i s c l a i m a l l e g i n g o n l y an overuse syndrome caused 
by t h e c l e r i c a l d u t i e s o f her j o b and because c l a i m a n t had f i l e d a s e p a r a t e 
c l a i m f o r s t r e s s , t h e Referee l i m i t e d t h e h e a r i n g t o t h e i s s u e o f whether c l a i m 
a n t p r o v e d a compensable c l a i m f o r her overuse syndrome. A c c o r d i n g l y , t h e Ref
e r e e r e f u s e d t o a l l o w any evidence r e l e v a n t t o her s t r e s s c l a i m . C l a i m a n t does 
n o t o b j e c t t o t h o s e r u l i n g s here o r a l l e g e t h a t t h e Referee e r r e d i n l i m i t i n g 
t h e h e a r i n g t o t h e i s s u e o f c o m p e n s a b i l i t y based on c l e r i c a l d u t i e s . Conse
q u e n t l y , we c o n c l u d e t h a t i t would n o t be a p p r o p r i a t e f o r us t o c o n s i d e r whether 
c l a i m a n t has a compensable s t r e s s - r e l a t e d p h y s i c a l c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 28, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ISABEL MENDOZA-LOPEZ, Claimant 

WCB Case Nos. 89-12064 & 88-20465 
And, I n t h e M a t t e r o f t h e Complying S t a t u s o f 

RON P. TANKERSLEY, dba RON P. TANKERSLEY FARMS, Employer 
WCB Case No. 88-20466 

ORDER ON REVIEW (REMANDING) 
Gin s b u r g , e t a l . , Claimant A t t o r n e y s 

T o l l e f s e n & Co., A t t o r n e y s 
Norman P. Cole ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and Westerband. 

Ron T a n k e r s l e y Farms ( T a n k e r s l e y ) , a noncomplying employer, r e q u e s t s r e 
v i e w o f R e f e r e e M i l l s ' o r d e r which: (1) h e l d t h a t T a n k e r s l e y ' s f a i l u r e t o ap
pear a t h e a r i n g c o n s t i t u t e d a w a i v e r o f appearance; and (2) f o u n d t h a t c l a i m a n t 
s u s t a i n e d a compensable i n j u r y d u r i n g t h e p e r i o d T a n k e r s l e y was a noncomplying 
employer. W i t h h i s a p p e l l a n t ' s b r i e f , T a n k e r s l e y has s u b m i t t e d c o p i e s o f sev
e r a l documents w h i c h were not a d m i t t e d i n t o e v i d e n c e . I n a d d i t i o n , T a n k e r s l e y ' s 
c o u n s e l has p r o v i d e d an e x p l a n a t i o n f o r T a n k e r s l e y ' s f a i l u r e t o appear a t t h e 
h e a r i n g . SAIF and c l a i m a n t move t o s t r i k e T a n k e r s l e y ' s r e f e r e n c e s t o t h e sub
m i t t e d m a t e r i a l s and st a t e m e n t s which a r e n o t o t h e r w i s e i n t h e r e c o r d . 

We t r e a t t h e s u b m i t t e d m a t e r i a l s as a m o t i o n t o remand f o r a d d i t i o n a l e v i 
dence. We a l s o c o n s i d e r T a n k e r s l e y ' s p o s t - o r d e r e x p l a n a t i o n c o n c e r n i n g h i s 
f a i l u r e t o appear a t h e a r i n g t o be a mo t i o n f o r postponement o r c o n t i n u a n c e o f 
t h e h e a r i n g . Inasmuch as t h e Referee has not had an o p p o r t u n i t y t o c o n s i d e r 
T a n k e r s l e y ' s e x p l a n a t i o n , we remand. 

FINDINGS OF FACT 

On December 13, 1990, we remanded t h i s m a t t e r t o t h e R e f e r e e f o r a h e a r i n g 
c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y c l a i m . We reasoned t h a t 
T a n k e r s l e y was e n t i t l e d t o c o n t e s t c o m p e n s a b i l i t y o f t h e c l a i m . 

A h e a r i n g was scheduled f o r February 15, 1991. On t h a t d a t e , t h e R e f e r e e 
g r a n t e d T a n k e r s l e y ' s r e q u e s t f o r postponement o f t h e h e a r i n g a f t e r T a n k e r s l e y ' s 
a t t o r n e y w i t h d r e w f r o m t h e case. The r e f e r e e a l s o a d v i s e d T a n k e r s l e y t h a t 
" t h e r e w i l l be no f u r t h e r postponements o f t h i s m a t t e r t o a l l o w f u r t h e r a t t e m p t s 
t o o b t a i n r e p r e s e n t a t i o n . I f Mr. T a n k e r s l e y c o n t i n u e s t o be u n r e p r e s e n t e d a t 
t h e t i m e o f t h e n e x t h e a r i n g , t h e h e a r i n g w i l l proceed r e g a r d l e s s . " 
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N o t i c e was g i v e n and a second h e a r i n g was convened on June 20, 1991. N e i 
t h e r T a n k e r s l e y n or any l e g a l r e p r e s e n t a t i v e on h i s b e h a l f was p r e s e n t a t t h e 
h e a r i n g . 

The R e f e r e e i s s u e d an O p i n i o n and Order on June 25, 1991 f i n d i n g t h a t : (1) 
T a n k e r s l e y ' s f a i l u r e t o appear c o n s t i t u t e d a w a i v e r o f appearance; and (2) 
c l a i m a n t s u s t a i n e d a compensable i n j u r y on August 3, 1988 a t a t i m e when 
T a n k e r s l e y was noncomplying. T h e r e a f t e r , t h r o u g h h i s c u r r e n t a t t o r n e y , 
T a n k e r s l e y r e q u e s t e d Board r e v i e w . I n c l u d e d w i t h h i s a p p e l l a n t ' s b r i e f was 
T a n k e r s l e y ' s a t t o r n e y ' s r e p r e s e n t a t i o n t h a t T a n k e r s l e y was u n a b l e t o a t t e n d t h e 
sc h e d u l e d h e a r i n g because t h e h e a r i n g convened d u r i n g "peak h a r v e s t t i m e when i t 
was e s s e n t i a l f o r [ T a n k e r s l e y ] t o be a t work i n t h e f i e l d s . " 

CONCLUSIONS OF LAW AND OPINION 

U n j u s t i f i e d f a i l u r e o f a p a r t y o r t h e p a r t y ' s r e p r e s e n t a t i v e t o a t t e n d a 
sc h e d u l e d h e a r i n g i s a w a i v e r o f appearance. OAR 438-06-071(2). I f t h e p a r t y 
t h a t w a i v es appearance i s t h e p a r t y t h a t r e q u e s t s t h e h e a r i n g , t h e r e f e r e e s h a l l 
d i s m i s s a r e q u e s t f o r h e a r i n g u n l e s s e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y p o s t 
ponement o r c o n t i n u a n c e o f t h e h e a r i n g . I d . 

A postponement r e q u i r e s "a f i n d i n g o f e x t r a o r d i n a r y c i r c u m s t a n c e s beyond 
t h e c o n t r o l o f t h e p a r t y o r p a r t i e s r e q u e s t i n g t h e postponement." OAR 438-06-
081. We have i n t e r p r e t e d t h e s e r u l e s t o a l l o w a p a r t y a l l e g i n g e x t r a o r d i n a r y 
c i r c u m s t a n c e s t h e o p p o r t u n i t y t o e s t a b l i s h such c i r c u m s t a n c e s f o r t h e purpose o f 
j u s t i f y i n g h i s o r her nonappearance a t a scheduled h e a r i n g . We have p r e v i o u s l y 
h e l d t h a t a Re f e r e e must c o n s i d e r a m o t i o n f o r postponement o f a h e a r i n g even 
a f t e r an o r d e r o f d i s m i s s a l has been i s s u e d . V i n c e n t G. Jacoban, 42 Van N a t t a 
2866, 2867 ( 1 9 9 0 ) ; Mark R. L u t h v , 41 Van N a t t a 2132 ( 1 9 8 9 ) . 

I n Ray E a q l i n , 43 Van N a t t a 1175 (199 1 ) , an u n r e p r e s e n t e d c l a i m a n t s u b m i t 
t e d a l e t t e r e x p r e s s i n g h i s d i s s a t i s f a c t i o n w i t h a Referee's d i s m i s s a l o r d e r 
based on t h e c l a i m a n t ' s f a i l u r e t o appear a t h e a r i n g . S p e c i f i c a l l y , t h e 
c l a i m a n t i n E a q l i n contended t h e scheduled h e a r i n g d a t e c o n f l i c t e d w i t h h i s work 
s c h e d u l e and t h a t t h e i n s u r e r had i n f o r m e d him t h e h e a r i n g w o u ld be r e s c h e d u l e d 
t o accommodate h i s work schedule. We i n t e r p r e t e d t h e c l a i m a n t ' s l e t t e r as a 
m o t i o n f o r postponement o f t h e scheduled h e a r i n g and, because t h e R e f e r e e had no 
o p p o r t u n i t y t o r u l e on t h e m o t i o n , we remanded t h e case t o t h e R e f e r e e f o r con
s i d e r a t i o n o f t h e m o t i o n . I n E a q l i n we emphasized t h a t o ur d e c i s i o n s h o u l d n o t 
be i n t e r p r e t e d as ,a f i n d i n g on whether postponement was w a r r a n t e d , b u t s h o u l d 
r a t h e r be r e g a r d e d as an acknowledgement t h a t t h e Referee i s t h e a p p r o p r i a t e ad
j u d i c a t o r t o e v a l u a t e t h e grounds on which t h e m o t i o n was based and t o d e t e r m i n e 
w hether postponement o f t h e scheduled h e a r i n g was j u s t i f i e d . 

We r e a c h a s i m i l a r c o n c l u s i o n . Here, t h e Referee fo u n d t h a t T a n k e r s l e y ' s 
f a i l u r e t o a t t e n d t h e scheduled h e a r i n g c o n s t i t u t e d a w a i v e r o f appearance. I n 
s t e a d o f d i s m i s s i n g t h e h e a r i n g r e q u e s t , t h e Referee proceeded w i t h t h e h e a r i n g 
and c l o s e d t h e r e c o r d based on t h e evidence p r e s e n t e d by SAIF and c l a i m a n t . Due 
t o T a n k e r s l e y ' s nonappearance, no c o n t r a r y e v i d e n c e was s u b m i t t e d . Thus, f o r 
a l l i n t e n t s and purposes, T a n k e r s l e y ' s f a i l u r e t o appear a t t h e h e a r i n g e f f e c 
t i v e l y o p e r a t e d as a r e j e c t i o n o f h i s c h a l l e n g e t o t h e c o m p e n s a b i l i t y o f t h e 
c l a i m . 

I n response t o t h e Referee's c o n c l u s i o n t h a t T a n k e r s l e y ' s f a i l u r e t o 
a t t e n d t h e s c h e d u l e d h e a r i n g c o n s t i t u t e d a w a i v e r o f appearance, T a n k e r s l e y has 
p r o v i d e d an e x p l a n a t i o n a t t e m p t i n g t o j u s t i f y h i s nonappearance. R a t h e r t h a n 
s u b m i t t i n g t h i s j u s t i f i c a t i o n t o t h e Referee, T a n k e r s l e y has r e q u e s t e d r e v i e w 
r a t h e r t h a n r e c o n s i d e r a t i o n . C o n s i d e r i n g T a n k e r s l e y ' s a s s e r t i o n s about t h e c i r 
cumstances, w h i c h a l l e g e d l y p r e v e n t e d h i s appearance a t t h e h e a r i n g , we t r e a t h i s 
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r e q u e s t as a m o t i o n f o r r e c o n s i d e r a t i o n o f t h e Referee's c o n c l u s i o n t h a t 
T a n k e r s l e y ' s f a i l u r e t o a t t e n d t h e h e a r i n g was u n j u s t i f i e d and c o n s t i t u t e d a 
w a i v e r o f appearance. See L a u r i e F r i c k , 43 Van N a t t a 2584 ( 1 9 9 1 ) ; Ray E a q l i n , 
s u p r a . Inasmuch as t h e Referee d i d n o t have an o p p o r t u n i t y t o r u l e on 
T a n k e r s l e y ' s m o t i o n , we remand. 

A c c o r d i n g l y , t h e Referee's o r d e r d a t e d June 25, 1991 i s v a c a t e d . T h i s 
m a t t e r i s remanded t o Referee M i l l s t o dete r m i n e whether T a n k e r s l e y ' s f a i l u r e t o 
appear a t t h e schedul e d h e a r i n g was j u s t i f i e d . I n making t h i s d e t e r m i n a t i o n , 
t h e R e f e r e e s h a l l have t h e d i s c r e t i o n t o proceed i n any manner t h a t w i l l a c h i e v e 
s u b s t a n t i a l j u s t i c e t o a l l p a r t i e s and t h a t w i l l i n s u r e a complete and a c c u r a t e 
r e c o r d o f a l l e x h i b i t s , e x a m i n a t i o n and/or t e s t i m o n y . I f t h e Referee f i n d s t h a t 
T a n k e r s l e y ' s f a i l u r e t o a t t e n d t h e h e a r i n g was j u s t i f i e d , a f u r t h e r h e a r i n g w i l l 
be convened a t wh i c h t i m e a d d i t i o n a l evidence from t h e p a r t i e s b e a r i n g on t h e 
c o m p e n s a b i l i t y i s s u e may be s u b m i t t e d and a d m i t t e d . I f t h e R eferee f i n d s t h a t 
T a n k e r s l e y ' s f a i l u r e t o a t t e n d t h e h e a r i n g was not j u s t i f i e d , t h e R e f e r e e s h a l l 
r e i n s t a t e h i s p r i o r O p i n i o n and Order. 

I n l i g h t o f our c o n c l u s i o n c o n c e r n i n g T a n k e r s l e y ' s j u s t i f i c a t i o n f o r f a i l 
i n g t o a t t e n d t h e h e a r i n g , we need n o t address t h e o t h e r i s s u e s r a i s e d by t h e 
s u b m i s s i o n o f a d d i t i o n a l documents i n T a n k e r s l e y ' s a p p e l l a n t ' s b r i e f . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM K. NESVOLD, Claimant 

WCB Case No. 90-10102 
ORDER ON REVIEW 

Robert G. D o l t o n , c l a i m a n t A t t o r n e y 
Breathouwer, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r 
t h a t awarded 5 p e r c e n t (16 degrees) unscheduled permanent d i s a b i l i t y f o r a c h e s t 
i n j u r y , whereas a D e t e r m i n a t i o n Order awarded no permanent d i s a b i l i t y . On r e 
v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e e x c e p t i o n o f t h e l a s t 
two p a r a g r a p h s . C l a i m a n t has not s u s t a i n e d any l o s s o f e a r n i n g c a p a c i t y as a 
r e s u l t o f h i s compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t became m e d i c a l l y s t a t i o n a r y p r i o r t o J u l y 1, 1990, t h e 
i s s u e o f t h e e x t e n t o f h i s unscheduled permanent d i s a b i l i t y i s s u b j e c t t o a spe
c i a l e x c e p t i o n t o t h e 1990 Workers' Compensation A c t ' s g e n e r a l a p p l i c a b i l i t y 
p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . T h e r e f o r e , we a n a l y z e t h i s i s s u e under t h e 
Workers' Compensation A c t i n e f f e c t p r i o r t o t h e 1990 amendments. 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
f o r m e r ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r 
t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o f o r m e r ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
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Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010. We a p p l y t h e s t a n d a r d s i n e f f e c t on March 
29, 1990, t h e d a t e o f t h e D e t e r m i n a t i o n Order. (WCD Admin. Order 7-1988). 

The R e f e r e e c o n c l u d e d t h a t , based on c l a i m a n t ' s c r e d i b l e t e s t i m o n y , c l a i m 
a n t s u f f e r e d f r o m a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s c h e s t w a l l . 
On t h i s b a s i s , she f o u n d t h a t c l a i m a n t was e n t i t l e d t o 5 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y under t h e s t a n d a r d s . We d i s a g r e e . 

The a p p l i c a b l e s t a n d a r d s d e f i n e "impairment" as a decrease i n t h e f u n c t i o n 
o f a body p a r t o r system, as measured by a p h y s i c i a n . Former OAR 436-35-005(1) 
[Emphasis s u p p i e d ] . Former OAR 436-35-320(4) p r o v i d e s f o r a f i v e p e r c e n t d i s 
a b i l i t y award f o r c h r o n i c c o n d i t i o n s which l i m i t r e p e t i t i v e use o f an unsched
u l e d body p a r t . However, t h e r e c o r d c o n t a i n s no m e d i c a l o p i n i o n documenting 
l o s s o f r e p e t i t i v e use o f c l a i m a n t ' s c h e s t w a l l . To t h e c o n t r a r y , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n n o t e d t h a t c l a i m a n t had no impairment and had f u l l y r e c o v e r e d 
f r o m a m i n o r c h e s t w a l l s t r a i n . (Exs. 2, 3 ) . On t h i s r e c o r d , we f i n d t h a t 
c l a i m a n t has n o t e s t a b l i s h e d t h a t he has a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e 
use o f h i s c h e s t w a l l as d e f i n e d by t h e " s t a n d a r d s . " See Bonnie S. Burke, 43 
Van N a t t a 2466 ( 1 9 9 1 ) ; O v i d D. Brown, 42 Van N a t t a 2767 ( 1 9 9 0 ) ; M artha L. 
Brunner, 42 Van N a t t a 2587 (1 9 9 0 ) . 

Where c l a i m a n t f a i l s t o e s t a b l i s h any measurable i m p a i r m e n t r e s u l t i n g from 
h i s compensable i n j u r y , no award o f d i s a b i l i t y i s a l l o w e d . Former OAR 436-35-
0 1 0 ( 2 ) ( b ) ; OAR 436-35-280(1). Here, c l a i m a n t has f a i l e d t o e s t a b l i s h measurable 
i m p a i r m e n t r e s u l t i n g f r o m h i s compensable i n j u r y . T h e r e f o r e , we f i n d t h a t 
c l a i m a n t has f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o an award o f permanent d i s a b i l 
i t y . 

I n r e a c h i n g t h i s c o n c l u s i o n we n o t e t h a t c l a i m a n t argues t h a t h i s t e s t i 
mony a l o n e i s s u f f i c i e n t t o e s t a b l i s h impairment under f o r m e r OAR 436-35-320(4). 
I n s u p p o r t o f t h i s argument, he c i t e s Mary A. Naqel, 43 Van N a t t a 449 (1991) and 
C a r l o s A. Aquilar-Ramos, 42 Van N a t t a 2391 ( 1 9 9 0 ) . Those cases do appear t o 
have awarded 5 p e r c e n t impairment f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e 
use based s o l e l y on c l a i m a n t ' s t e s t i m o n y . However, t o be e n t i t l e d t o unsched
u l e d permanent d i s a b i l i t y under t h e " s t a n d a r d s " , a c l a i m a n t must e s t a b l i s h 
" i m p a i r m e n t " w h i c h i s d e f i n e d by t h e " s t a n d a r d s " as a decrease i n t h e f u n c t i o n 
o f a body p a r t o r system. Former OAR 436-35-005(1). Here, c l a i m a n t d i d n o t es
t a b l i s h any i m p a i r m e n t under t h e " s t a n d a r d s . " To t h e e x t e n t t h e cases c l a i m a n t 
r e l i e s on a r e i n c o n s i s t e n t w i t h our h o l d i n g i n t h e p r e s e n t case, t h e y a r e d i s 
avowed . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 11, 1991 i s r e v e r s e d . The D e t e r m i n a t i o n 
Order i s r e i n s t a t e d and a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
PAULA A. RIICHERSON, Claimant 

WCB Case No. 90-22278 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Meyers & Radl e r , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Knapp's o r d e r t h a t : (1) awarded 5 p e r c e n t (7.5 degrees) sched u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o f t h e l e f t f o r e a r m , whereas a D e t e r m i n a t i o n Order 
awarded no permanent d i s a b i l i t y f o r t h e l e f t f o r e a r m ; and (2) d i r e c t e d t h e em
p l o y e r t o pay c l a i m a n t ' s scheduled permanent d i s a b i l i t y f o r t h e r i g h t f o r e a r m a t 
t h e r a t e o f $305 p e r degree. On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and r a t e 
o f s c h e d u l e d permanent d i s a b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable r i g h t upper e x t r e m i t y i n j u r y i s n o t t h e m a j or con
t r i b u t i n g cause o f her l e f t upper e x t r e m i t y c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f L e f t Arm C o n d i t i o n 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c o n s e q u e n t i a l l e f t arm symptoms were 
compensable and awarded her 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use. The employer argues t h a t : (1) as a 
c o n s e q u e n t i a l c o n d i t i o n , c l a i m a n t must prove t h a t t h e compensable i n j u r y was t h e 
maj o r c o n t r i b u t i n g cause o f t h e l e f t arm symptoms; and (2) c l a i m a n t has n o t met 
her b urden o f p r o o f . We agree w i t h t h e employer. 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i 
g a t i o n " s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , 
t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s gen
e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 
1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) p r o v i d e s , i n r e l e v a n t p a r t , t h a t " [ n ] o i n j u r y o r d i s 
ease i s compensable as a consequence o f a compensable i n j u r y u n l e s s t h e compens
a b l e i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . " I n 
J u l i e K. G a s p e r i n o , 43 Van N a t t a 1151 (1 9 9 1 ) , which i s s u e d subsequent t o t h e 
Re f e r e e ' s o r d e r , we i n t e r p r e t e d t h e phrase " c o n s e q u e n t i a l c o n d i t i o n " t o i n c l u d e 
o n l y p roblems t h a t a r i s e f r o m c o n d i t i o n s p r e v i o u s l y deemed compensable 
( " s e c o n d a r i l y c o n s e q u e n t i a l " c o n d i t i o n s r e q u i r i n g p r o o f o f a major c o n t r i b u t i n g 
c a u s e ) , as opposed t o c o n d i t i o n s t h a t a r i s e d i r e c t l y from t h e i n j u r i o u s e v e n t 
( " p r i m a r i l y c o n s e q u e n t i a l " c o n d i t i o n s r e q u i r i n g p r o o f o f a m a t e r i a l c o n t r i b u t i n g 
c a u s e ) . 
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Here, c l a i m a n t ' s i n j u r y c l a i m was l i m i t e d t o her r i g h t w r i s t , and t h e 
October 24, 1989 i n c i d e n t d i d n o t r e s u l t i n an onset o f l e f t arm and hand symp
toms. (Exs. 1, 2, 3, T r . 1 5 ) . The employer accepted a c l a i m f o r t e n d i n i t i s o f 
t h e r i g h t w r i s t . (Ex. 4 ) . As a r e s u l t o f t h e October 1989 i n c i d e n t , c l a i m a n t ' s 
r i g h t w r i s t was s p l i n t e d . A p p r o x i m a t e l y t h r e e weeks a f t e r t h e i n c i d e n t , c l a i m 
a n t r e p o r t e d t h a t b o t h o f her w r i s t s were p a i n f u l . (Ex. 5-1). She a t t r i b u t e d 
t h e s e new symptoms t o h a v i n g used t h e l e f t arm w h i l e t h e r i g h t arm was p a r t i a l l y 
i m m o b i l i z e d . ( T r . 22-23). On t h e s e f a c t s , we f i n d t h a t any l e f t w r i s t c o n d i 
t i o n i s p r o p e r l y c l a s s i f i e d ' as a " s e c o n d a r i l y c o n s e q u e n t i a l " c o n d i t i o n . To es
t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must prove t h a t t h e compensable i n j u r y 
( t e n d i n i t i s o f t h e r i g h t w r i s t ) i s t h e major c o n t r i b u t i n g cause o f t h e l e f t 
w r i s t c o n d i t i o n . 

The i s s u e o f whether her l e f t arm symptoms a r e caused i n m a j o r p a r t by her 
r i g h t w r i s t t e n d i n i t i s i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s 
t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y 
s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 426 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 
Or 546 ( 1 9 8 6 ) . 

The o n l y m e d i c a l r e p o r t a d d r e s s i n g any c a u s a l r e l a t i o n s h i p i s a response 
fr o m Dr. Dougan, a t r e a t i n g p h y s i c i a n , t o a l e t t e r f rom t h e employer. (Ex. 1 1 ) . 
I n response t o t h e q u e s t i o n "what i s t h e major c o n t r i b u t i n g f a c t o r i n t h e cause 
o f t h e i n j u r y , " Dr. Dougan r e f e r r e d t o t h e s p e c i f i c i n c i d e n t and t h r e e p r i o r 
m e d i c a l r e p o r t s . (Ex. 11-1). However, t h e o n l y " i n j u r y " r e s u l t i n g f r o m t h e 
October 24, 1989 i n c i d e n t was t o c l a i m a n t ' s r i g h t w r i s t , as n o t e d above. Fur
t h e r m o r e , t h e t h r e e m e d i c a l r e p o r t s Dr. Dougan r e f e r r e d t o c o n t a i n no d i s c u s s i o n 
o f t h e c a u s a t i o n o f c l a i m a n t ' s l e f t arm symptoms. (Exs. 5, 6, 7 ) . Consequently, 
on t h i s r e c o r d , c l a i m a n t has n o t e s t a b l i s h e d t h a t t h e ac c e p t e d r i g h t arm i n j u r y 
was t h e m a j o r c o n t r i b u t i n g cause o f her l e f t arm c o n d i t i o n . Inasmuch as c l a i m 
a n t ' s l e f t arm c o n d i t i o n i s n o t compensable, she i s n o t e n t i t l e d t o an award o f 
permanent d i s a b i l i t y f o r t h a t c o n d i t i o n . I n o t h e r words, any l o s s o f use o r 
f u n c t i o n i n c l a i m a n t ' s l e f t arm i s n o t "due t o t h e i n d u s t r i a l i n j u r y . " ORS 
65 6 . 2 1 4 ( 2 ) . A c c o r d i n g l y , we r e v e r s e t h e Referee's award o f 5 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y f o r l o s s o f use o f t h e l e f t f o r e a r m . 

Rate o f Scheduled Permanent D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g as s e t f o r t h i n t h e Re f e r e e ' s o r d e r 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n A l a n G. Her r o n , 43 Van N a t t a 267, on re c o n 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e 1990 Oregon Laws, Chapter 2, s e c t i o n 7 amendment t o ORS 
65 6 . 2 1 4 ( 2 ) , w h i c h i n c r e a s e d t h e v a l u e per degree o f sc h e d u l e d permanent d i s a b i l 
i t y f r o m $145 t o $305, a p p l i e d t o a l l awards o f scheduled d i s a b i l i t y made on o r 
a f t e r May 7, 1990, r e g a r d l e s s o f t h e dat e o f i n j u r y . 

A c c o r d i n g l y , because t h e D e t e r m i n a t i o n Order award o f s c h e d u l e d permanent 
d i s a b i l i t y f o r t h e r i g h t f o r e a r m was made a f t e r May 7, 1990, t h e Re f e r e e c o r 
r e c t l y c o n c l u d e d t h a t t h e award s h o u l d be p a i d a t t h e r a t e o f $305 p e r degree. 

The employer r e q u e s t e d t h e r e d u c t i o n o f c l a i m a n t ' s r a t e o f s c h e d u l e d p e r 
manent d i s a b i l i t y as g r a n t e d by t h e Referee, and we have a f f i r m e d t h e Refer e e ' s 
o r d e r on t h a t i s s u e . I f c l a i m a n t had s u b m i t t e d a b r i e f on Board r e v i e w , she 
would- have been e n t i t l e d t o t o a rea s o n a b l e a t t o r n e y f e e p u r s u a n t t o ORS 
65 6 . 3 8 2 ( 2 ) . See Kordon v. Mercer I n d u s t r i e s , 308 Or 290, 295-96 ( 1 9 8 9 ) . How
e v e r , inasmuch as c l a i m a n t s u b m i t t e d no b r i e f , we conclude t h a t she i s n o t e n t i 
t l e d t o an a t t o r n e y f e e . See S h i r l e y M. Brown, 40 Van N a t t a 879 ( 1 9 8 8 ) . 



.1 
Paula A. R i t c h e r s o n , 43 Van N a t t a 2769 (1991) 

ORDER 

2771 

The Refer e e ' s o r d e r d a t e d March 20, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The Referee's award o f 5 p e r c e n t (7.5 degrees) s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o f t h e l e f t f o r e a r m ( w r i s t ) i s r e v e r s e d . The re m a i n 
d e r o f t h e o r d e r i s a f f i r m e d . 

December 26, 1991 ; C i t e as 43 Van N a t t a 2771 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MELVIN O. ROBERTS, Claimant 

WCB Case No. 91-00810 
ORDER ON REVIEW 

G a l t o n , e t a l . , Claimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee M i l l s ' o r d e r w h i c h : 
(1) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f h i s d e g e n e r a t i v e d i s c c o n d i t i o n and 
need f o r m e d i c a l s e r v i c e s f o r t h e same c o n d i t i o n ; and (2) d e c l i n e d t o assess a 
p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y unreasonable d e n i a l . C l a i m a n t a l s o 
contends t h a t t h e Referee e r r e d i n a d m i t t i n g E x h i b i t 19. On r e v i e w , t h e i s s u e s 
ar e e v i d e n c e , c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment con
c e r n i n g t h e e v i d e n c e and p e n a l t y and a t t o r n e y f e e i s s u e s . 

C l a i m a n t o b j e c t s t o t h e Referee's e v i d e n t i a r y r u l i n g i n w h i c h he a d m i t t e d 
E x h i b i t 19. The document a t i s s u e i s a m e m o r i a l i z a t i o n o f a t e l e p h o n e c o n v e r s a 
t i o n between t h e i n s u r e r ' s c o u n s e l and Dr. W i l s o n o f M e d i c a l C o n s u l t a n t s N o r t h 
west. The document was fa x e d t o t h e d o c t o r , s i g n e d by t h e d o c t o r and f a x e d back 
t o t h e a t t o r n e y ' s o f f i c e . The document has c o n t i n u i t y o f meaning and does n o t 
appear t o have had pages removed o r added. Cl a i m a n t a s s e r t s t h a t t h i s document 
i s d o u b l e hearsay. C l a i m a n t a l s o o b j e c t s t o t h e document because a f t e r t h e 
t h r e e page document was fa x e d back t o t h e i n s u r e r ' s a t t o r n e y , page t h r e e o f t h e 
o r i g i n a l document i n d i c a t e d i t was page n i n e o f t h e f a x t r a n s m i s s i o n f r o m Medi
c a l C o n s u l t a n t s N o r t h w e s t . 

R e f e r e e s a r e n o t bound by common law o r s t a t u t o r y r u l e s o f e v i d e n c e o r by 
t e c h n i c a l o f f o r m a l r u l e s o f procedure and may conduct t h e h e a r i n g i n any manner 
t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . ORS 656.283(7); A r m s t r o n g v. SAIF, 67 Or 
App 498 ( 1 9 8 4 ) . F u r t h e r m o r e , r e f e r e e s have d i s c r e t i o n t o e x c l u d e e v i d e n c e w h i c h 
w o u l d be i n a d m i s s i b l e under t h e r u l e s o f evidence when i t i s i n t h e i n t e r e s t o f 
s u b s t a n t i a l j u s t i c e t o do so. ORS 656.283(7). 

Here, above t h e d o c t o r ' s s i g n a t u r e , t h e document s t a t e s t h a t i t i s an 
a c c u r a t e r e f l e c t i o n o f t h e phone c o n v e r s a t i o n and t h e d o c t o r ' s m e d i c a l o p i n i o n . 
F u r t h e r , t h e Referee accorded c l a i m a n t an o p p o r t u n i t y t o cross-examine Dr. 
W i l s o n . C l a i m a n t ' s c o u n s e l d e c l i n e d . Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e 
t h a t t h e Re f e r e e d i d n o t abuse h i s d i s c r e t i o n by a l l o w i n g t h e document i n t o 
e v i d e n c e . 

F i n a l l y , inasmuch as we have a f f i r m e d t h e Referee's c o n c l u s i o n t h a t t h e 
i n s u r e r ' s d e n i a l s h o u l d be u p h e l d , t h e r e a re no amounts due on wh i c h t o base a 
p e n a l t y . ORS 656.262(10); L l o y d V. C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . Moreover, 
as t h e c l a i m i s n o t compensable, t h e r e i s no unreasonable r e s i s t a n c e t o t h e pay
ment o f compensation. R a n d a l l v. L i b e r t y Northwest I n s . Corp., 107 Or App 599 
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( 1 9 9 1 ) . A c c o r d i n g l y , we agree w i t h t h e Referee t h a t p e n a l t i e s and a t t o r n e y f e e s 
a r e n o t w a r r a n t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 10, 1991 i s a f f i r m e d . 

December 26, 1991 C i t e as 43 Van N a t t a 2772 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROLYN M. SNELL, Claimant 

WCB Case No. 90-21209 
ORDER ON REVIEW 

G a t t i , e t a l . , Claimant A t t o r n e y s 
J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r w h i c h a f f i r m e d a D e t e r 
m i n a t i o n Order a w a r d i n g no permanent p a r t i a l d i s a b i l i t y . On r e v i e w , t h e i s s u e 
i s t h e e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

The o n l y m e d i c a l e v i d e n c e i n t h e r e c o r d t h a t s u p p o r t s c l a i m a n t ' s a s s e r t i o n 
t h a t she i s e n t i t l e d t o unscheduled permanent p a r t i a l d i s a b i l i t y b e n e f i t s i s t h e 
Janu a r y 15, 1991 r e p o r t from Dr. M i c h e l s , D.C. A l t h o u g h t h a t r e p o r t c o n t a i n s 
t h e r e s u l t s o f c l a i m a n t ' s most r e c e n t e x a m i n a t i o n , we do n o t f i n d i t t o be r e l i 
a b l e . I n August 1990, Dr. M i c h e l c o n c u r r e d w i t h t h e r e p o r t o f t h e N o r t h w e s t 
P a i n C e n t e r A s s o c i a t e s . That r e p o r t found t h a t c l a i m a n t was m e d i c a l l y s t a t i o n 
a r y and had normal ranges o f m o t i o n and s t r e n g t h . Dr. M i c h e l does n o t e x p l a i n 
why he now f i n d s a l o s s o f c e r v i c a l e x t e n s i o n and a c h r o n i c c o n d i t i o n , n or does 
he a s s e r t t h a t c l a i m a n t ' s c o n d i t i o n has worsened s i n c e August. Dr. M i c h e l ' s r e 
p o r t a l s o i s based on i n a c c u r a t e i n f o r m a t i o n ; i t s t a t e s t h a t c l a i m a n t has 
d e c l i n e d t o work o v e r t i m e due t o p a i n and d i s c o m f o r t when, i n f a c t , c l a i m a n t 
t e s t i f i e d t h a t she worked 31 hours o f o v e r t i m e i n January 1991. 

Because t h e r e m a i n i n g m e d i c a l evidence does n o t s u p p o r t an e n t i t l e m e n t t o 
uns c h e d u l e d permanent p a r t i a l d i s a b i l i t y b e n e f i t s , we a f f i r m t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 5, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LARRY D. ARCHER, Claimant 

WCB Case No. 89-25212 
ORDER ON REVIEW (REMANDING) 

Karen M. Werner, Claimant A t t o r n e y 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S p a n g l e r ' s o r d e r w h i c h 
d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g an October 20, 1988 De t e r m i n a 
t i o n Order as u n t i m e l y and, t h e r e f o r e , h e l d t h a t t h e Hearings D i v i s i o n was w i t h 
o u t j u r i s d i c t i o n t o c o n s i d e r t h e i s s u e s o f premature c l a i m c l o s u r e and e x t e n t o f 
permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s j u r i s d i c t i o n . We remand. 

FINDINGS OF FACTS 

We adopt t h e Referee's " F i n d i n g s o f F a c t s . " 

CONCLUSION OF LAW AND OPINION 

I n August 1988, c l a i m a n t r e q u e s t e d a h e a r i n g , r a i s i n g t h e i s s u e s o f tempo
r a r y t o t a l d i s a b i l i t y , i n t e r i m compensation, a g g r a v a t i o n , f a i l u r e t o accept o r 
deny a g g r a v a t i o n , and p e n a l t i e s and a t t o r n e y fees (Ex. 2A-2a). T h i s h e a r i n g r e 
q u e s t was d e s i g n a t e d as WCB Case No. 88-13729. T h e r e a f t e r , t h e SAIF C o r p o r a t i o n 
a c c e p t e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . The c l a i m was s u b s e q u e n t l y c l o s e d by an 
October 1988 D e t e r m i n a t i o n Order. Claimant r e q u e s t e d a h e a r i n g c o n c e r n i n g t h a t 
D e t e r m i n a t i o n Order i n March 1989. T h i s h e a r i n g r e q u e s t was a p p a r e n t l y a d m i n i s 
t r a t i v e l y c o n s o l i d a t e d w i t h c l a i m a n t ' s August 1988 Request f o r H e a r i n g i n WCB 
Case No. 88-13729. 

On September 19, 1989, c l a i m a n t s i g n e d a S t i p u l a t i o n . The S t i p u l a t i o n , 
w h i c h r e f e r r e d t o WCB Case No. 88-13729, p r o v i d e d : 

"The p a r t i e s agree t o s e t t l e a l l i s s u e ( s ) r a i s e d o r r a i s a b l e 
a t t h i s t i m e as f o l l o w s : 

* * * 

"b. The p a r t i e s agree t h a t c l a i m a n t r e s e r v e s h i s r i g h t t o ap
p e a l t h e D e t e r m i n a t i o n Order o f October 22, 1988, u n t i l t h e 
c l a i m a n t ' s appeal r i g h t s e x p i r e as p r o v i d e d t h e r e i n . " 

The S t i p u l a t i o n d i s m i s s e d c l a i m a n t ' s Request f o r H e a r i n g i n WCB Case No. 88-
13729. 

I n December 1989, f o l l o w i n g t h e a p p r o v a l o f t h e September 1989 S t i p u l a 
t i o n , c l a i m a n t f i l e d a n o t h e r h e a r i n g r e q u e s t c o n c e r n i n g t h e October 1988 D e t e r 
m i n a t i o n Order. The h e a r i n g r e q u e s t was assig n e d WCB Case No. 89-2 5212. There
a f t e r , SAIF moved f o r d i s m i s s a l o f t h e h e a r i n g r e q u e s t as u n t i m e l y under ORS 
65 6 . 3 1 9 ( 4 ) . 

The R e f e r e e d i s m i s s e d t h e h e a r i n g r e q u e s t f o r l a c k o f s u b j e c t m a t t e r 
j u r i s d i c t i o n . The Referee reasoned t h a t t h e S t i p u l a t i o n had d i s m i s s e d c l a i m 
a n t ' s p r i o r h e a r i n g r e q u e s t c o n c e r n i n g t h e D e t e r m i n a t i o n Order and because 
c l a i m a n t ' s subsequent h e a r i n g r e q u e s t was f i l e d more t h a n one year a f t e r t h e 
D e t e r m i n a t i o n Order, i t was u n t i m e l y under ORS 656.319(4). A c c o r d i n g l y , t h e 
Ref e r e e c o n c l u d e d t h a t t h e Hearings D i v i s i o n l a c k e d s u b j e c t m a t t e r j u r i s d i c t i o n 
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t o hear c l a i m a n t ' s o b j e c t i o n s c o n c e r n i n g t h e October 20, 1988 D e t e r m i n a t i o n 
Order. 

I n R o b e r t P. D a v i s , 42 Van N a t t a 835, 837 ( 1 9 9 0 ) , an a d d i t i o n a l h e a r i n g 
r e q u e s t was t r e a t e d as a "supplemental Request f o r H e a r i n g , " merged w i t h a p r i o r 
r e q u e s t and a s s i g n e d one WCB case number. An Order o f D i s m i s s a l was e n t e r e d i n 
t h a t WCB case number. Cla i m a n t s u b s e q u e n t l y f i l e d a new r e q u e s t f o r h e a r i n g 
w h i c h was i t s e l f u l t i m a t e l y d i s m i s s e d based upon t h e p r i o r Order o f D i s m i s s a l . 
C l a i m a n t r e q u e s t e d r e v i e w . On Board r e v i e w , we were u n a b l e t o r e a c h a f i n d i n g 
as t o whe t h e r t h e He a r i n g s D i v i s i o n d i d , i n f a c t , acknowledge r e c e i p t o f t h e 
second h e a r i n g r e q u e s t . We reasoned t h a t i f such an acknowledgment had o c c u r r e d 
t h e p a r t i e s w o u ld have been p r o v i d e d n o t i c e o f t h e merger o f t h e two h e a r i n g r e 
q u e s t s . Because we were unable t o make t h e necessary d e t e r m i n a t i o n , we remanded 
f o r f u r t h e r e v i d e n c e t a k i n g . 

Here, c l a i m a n t ' s August 1988 and March 1989 h e a r i n g r e q u e s t s were c o n s o l i 
d a t e d . However, we a r e unable t o reach a f i n d i n g as t o whether t h e H e a r i n g s D i 
v i s i o n d i d , i n f a c t , acknowledge r e c e i p t o f t h e second h e a r i n g r e q u e s t . A c cord
i n g l y , we remand t o t h e Referee f o r f u r t h e r development o f t h e r e c o r d c o n c e r n i n g 
w hether t h e H e a r i n g s D i v i s i o n acknowledged r e c e i p t o f c l a i m a n t ' s March 1989 
h e a r i n g r e q u e s t . 

T h i s m a t t e r i s remanded t o Referee Spangler w i t h i n s t r u c t i o n s t o t a k e f u r 
t h e r e v i d e n c e c o n c e r n i n g t h e m a t t e r s d i s c u s s e d i n t h i s o r d e r . The Ref e r e e s h a l l 
have t h e d i s c r e t i o n t o proceed i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s 
t i c e t o a l l p a r t i e s and t h a t w i l l i n s u r e a complete and a c c u r a t e r e c o r d . I f t h e 
Re f e r e e d e t e r m i n e s t h a t no acknowledgment o f t h e March 1989 h e a r i n g r e q u e s t was 
p r o v i d e d t o c l a i m a n t , t h e Referee s h a l l proceed t o a h e a r i n g on t h e i s s u e s 
r a i s e d by c l a i m a n t ' s March 1989 h e a r i n g r e q u e s t . I f t h e Re f e r e e d e t e r m i n e s t h a t 
acknowledgment o f t h e March 1989 h e a r i n g r e q u e s t was p r o v i d e d t o c l a i m a n t , t h e 
Refe r e e s h a l l supplement and r e i n s t a t e h i s p r i o r o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 19, 1991 i s v a c a t e d and t h e case i s r e 
manded t o Ref e r e e Spangler f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

December 27, 1991 C i t e as 43 Van N a t t a 2774 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DEANN L. BOR6ENS, Claimant 

WCB Case No. 90-12022 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f her l e f t knee i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s compens
a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r , w i t h t h e f o l l o w i n g comment. Dr. 
F a r r i s presumed t h a t c l a i m a n t had s u s t a i n e d a c o n t u s i o n on May 8, 1990 (See ex. 
30- 2 4 ) , b u t t h e r e a r e no o b j e c t i v e f i n d i n g s o f t h a t . (See ex. 4 - 5 ) . Moreover, 
Dr. F a r r i s p e r s u a s i v e l y o p i n e d t h a t c l a i m a n t ' s o b j e c t i v e knee f i n d i n g s were t h e 
same b e f o r e and a f t e r t h i s i n c i d e n t . H is o p i n i o n t h a t t h e r e " m i g h t " have been 
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o r " c o u l d " have been a d d i t i o n a l s w e l l i n g i s i n s u f f i c i e n t p r o o f o f o b j e c t i v e 
f i n d i n g s . 
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ORDER 

The Ref e r e e ' s o r d e r d a t e d January 8, 1991 i s a f f i r m e d . 

December 27, 1991 C i t e as 43 Van N a t t a 2775 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RALPH A. FERRANTE, Claimant 

WCB Case No. 90-21847 
ORDER ON REVIEW 

G a t t i , e t a l . , C laimant A t t o r n e y s 
Scheminske & Lyons, Claimant A t t o r n e y s 

Reviewed by Board Members Gunn and Tenenbaum. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r 
t h a t a f f i r m e d a D e t e r m i n a t i o n Order awarding 38 p e r c e n t (121.6 degrees) unsched
u l e d permanent p a r t i a l d i s a b i l i t y f o r a low back i n j u r y . I n i t s Reply B r i e f , 
t h e employer moves t o s t r i k e t h o s e p o r t i o n s o f c l a i m a n t ' s b r i e f w h i c h r e f e r t o 
t h e "Handbook f o r A n a l y z i n g Jobs." On r e v i e w , t h e i s s u e s a r e e v i d e n c e and ex
t e n t o f uns c h e d u l e d permanent d i s a b i l i t y . We g r a n t t h e m o t i o n t o s t r i k e , and 
a f f i r m . 

FINDINGS OF FACT 

On August 28, 1989, c l a i m a n t s u s t a i n e d a compensable low back i n j u r y w h i l e 
w o r k i n g as a s e c u r i t y guard a t a h i g h s c h o o l . 

When c l a i m a n t was examined by Western M e d i c a l C o n s u l t a n t s on December 18, 
1989, he was n o t m e d i c a l l y s t a t i o n a r y . 

On F e b r u a r y 6, 1990, t h e employer sent c l a i m a n t a l e t t e r i n v i t i n g him t o 
r e p o r t f o r work a t t h e U.S. West Communications B u i l d i n g . C l a i m a n t went t o t h e 
j o b s i t e f o r a " t r a i n i n g s h i f t . " However, a f t e r s e v e r a l hours o f a c t i v i t y , 
w h i c h i n c l u d e d c l i m b i n g s t a i r s , h i s back began h u r t i n g and he s a t down. Soon 
t h e r e a f t e r , a s u p e r v i s o r t o l d him t h a t no j o b was a v a i l a b l e . C l a i m a n t l e f t t h e 
j o b s i t e . There was no subsequent communication c o n c e r n i n g t h e a l l e g e d j o b 
o f f e r . 

On F e b r u a r y 7, 1990, Dr. C h r i s t e n s e n , t r e a t i n g c h i r o p r a c t o r , r e l e a s e d 
c l a i m a n t t o "some m o d i f i e d form o f f u l l - t i m e employment." (Ex. 1 0 ) . On March 
14, 1990, C h r i s t e n s e n p e r f o r m e d a f i n a l e x a m i n a t i o n and r e p o r t e d c l a i m a n t ' s 
" d a t e o f r e t u r n t o r e g u l a r work" as March 19, 1990. (Ex. 11 - 3 ) . On January 30, 
1991, C h r i s t e n s e n o p i n e d t h a t c l a i m a n t c o u l d n o t r e t u r n t o h i s j o b - a t - i n j u r y . 
(Ex. 1 9 ) . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on March 14, 1990. 

C l a i m a n t has i n j u r y - r e l a t e d l o s t range o f m o t i o n i n h i s low back. He r e 
t a i n s : 15 degrees l e f t r o t a t i o n , 35 degrees lumbar f l e x i o n , 20 degrees s a c r a l 
h i p f l e x i o n , 5 degrees lumbar e x t e n s i o n , 15 degrees r i g h t l a t e r a l f l e x i o n , and 
20 degrees l e f t l a t e r a l f l e x i o n . 

A J u l y 1 1 , 1990 D e t e r m i n a t i o n Order awarded c l a i m a n t t i m e l o s s and 38 per-r 
c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
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A t t h e t i m e o f h e a r i n g , c l a i m a n t was n o t w o r k i n g f o r reasons r e l a t e d t o 
h i s compensable i n j u r y . 

A t h e a r i n g , t h e p a r t i e s agreed t h a t t h e E v a l u a t i o n D i v i s i o n p r o p e r l y 
a s s i g n e d t h e f o l l o w i n g v a l u e s : 0 f o r age; 5 f o r e d u c a t i o n ; and 18 p e r c e n t f o r 
i n j u r y - r e l a t e d i m p a i r m e n t . (See T r . 4-5; Ex. 1 2 ) . 

CONCLUSIONS OF LAW AND OPINION 
E v i d e n t i a r y M a t t e r 

The employer o b j e c t s t o c l a i m a n t ' s arguments w h i c h r e f e r t o t h e "Handbook 
f o r A n a l y z i n g Jobs," because t h a t t e x t was n o t a d m i t t e d as e v i d e n c e . We agree 
w i t h t h e employer's o b j e c t i o n , because we are n o t a t l i b e r t y t o r e l y on such i n 
f o r m a t i o n . See Groshonq v. Montgomery Ward Co., 73 Or App 403 ( 1 9 8 5 ) ; see a l s o 
Sharon A. I p o x , 42 Van N a t t a 1568 (1990). 

A c c o r d i n g l y , we g r a n t t h e employer's m o t i o n t o s t r i k e t h o s e p o r t i o n s o f 
c l a i m a n t ' s b r i e f w h i c h r e f e r t o t h e "Handbook f o r A n a l y z i n g Jobs." 

Permanent D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on March 14, 
1990, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J u l y 1 1 , 1990, we a p p l y 
t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-
35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s u n s c h e d u l e d perma
nent d i s a b i l i t y . 

The p a r t i e s d i s p u t e c l a i m a n t ' s a d a p t a b i l i t y f a c t o r under t h e s t a n d a r d s . 
There i s no s e r i o u s argument t h a t c l a i m a n t s u c c e s s f u l l y r e t u r n e d t o work. A l 
t h o u g h t h e employer concedes t h a t c l a i m a n t was n o t r e l e a s e d t o h i s r e g u l a r work, 
i t c o ntends t h a t t h e i s s u e i s whether c l a i m a n t was r e l e a s e d t o "any work w h i c h 
was s u i t a b l e . " We do n o t agree. I n s t e a d , we f i n d t h a t r e s o l u t i o n o f t h e d i s 
p u t e t u r n s on whether t h e employer o f f e r e d c l a i m a n t work, w i t h i n t h e meaning o f 
fo r m e r OAR 436-35-310. 

Former OAR 436-35-310 p r o v i d e s i n r e l e v a n t p a r t : 

" ( 3 ) For work e r s who have r e c e i v e d a work o f f e r f o r , o r have 
r e t u r n e d t o m o d i f i e d work, t h e v a l u e f o r t h i s [ a d a p t a b i l i t y ] f a c t o r 
s h a l l be based on t h e d i f f e r e n c e between t h e p h y s i c a l c a p a c i t y nec
e s s a r y t o p e r f o r m t h e u s u a l and customary work and t h e p h y s i c a l 
c a p a c i t y r e q u i r e d t o p e r f o r m t h e m o d i f i e d work. . . 

" ( 4 ) I f , as a r e s u l t o f t h e i n j u r y , t h e worker i s n o t w o r k i n g 
and no employment has been o f f e r e d , t h e v a l u e f o r t h i s f a c t o r s h a l l 
be based on [ r e s i d u a l ] p h y s i c a l c a p a c i t y . . . . " 

Here, t h e f i r s t q u e s t i o n i s whether t h e employer o f f e r e d c l a i m a n t m o d i f i e d 
work, w i t h i n t h e meaning o f s u b s e c t i o n ( 3 ) . I n t h i s r e g a r d , we n o t e a t t h e o u t 
s e t t h a t t h e v e r s i o n o f former OAR 436-35-310(3) a p p l i c a b l e t o t h e p r e s e n t case 
no l o n g e r c o n t a i n s s u b s e c t i o n (b) which p r o v i d e d : 
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" I f w o r k e r s are u nable t o r e t u r n t o t h e i r u s u a l and customary 
work and an employer o f f e r s a j o b t h a t t h e a t t e n d i n g p h y s i c i a n 
agrees i s w i t h i n t h e w orker's p h y s i c a l c a p a c i t y , t h e v a l u e o f t h i s 
[ a d a p t a b i l i t y ] f a c t o r s h a l l be based on t h e t a b l e i n [ s u b s e c t i o n 
( 3 ) ] above." (Emphasis added). 

Even t h o u g h t h e o l d e r v e r s i o n o f s u b s e c t i o n (4) c o n t a i n e d no e x p r e s s 
d e f i n i t i o n o f " o f f e r , " we have p r e v i o u s l y r e q u i r e d t h a t t h e a t t e n d i n g p h y s i c i a n 
r e l e a s e t h e w o r k e r t o t h e o f f e r e d j o b , i n o r d e r f o r t h e o f f e r t o be v a l i d under 
t h e r u l e so t h a t t h e l e s s generous m a t r i x o f s u b s e c t i o n (3) must be a p p l i e d t o 
d e t e r m i n e a c l a i m a n t ' s a d a p t a b i l i t y . See Donna L. Yancey, 42 Van N a t t a 2651 
(1990) ( A p p l y i n g t h e s t a n d a r d s e f f e c t i v e between J u l y 1, 1988 and J anuary 1, 
1989, we i n t e r p r e t e d t h e t e r m " o f f e r " i n s u b s e c t i o n (4) i n t h e same manner as 
t h a t t e r m i s e x p r e s s l y d e f i n e d i n s u b s e c t i o n ( 3 ) . ) . 

Assuming f o r t h e moment t h a t t h e employer's, o f f e r must be f o r a p o s i t i o n 
w h i c h t h e a t t e n d i n g p h y s i c i a n agrees i s w i t h i n t h e w o r k e r ' s p h y s i c a l c a p a c i t y 
(under t h e s t a n d a r d s w h i c h a p p l y t o t h i s c a s e ) , we are n o t persuaded t h a t Dr. 
C h r i s t e n s e n agreed t h a t t h e p o s i t i o n a t t h e US West Communications B u i l d i n g i s 
w i t h i n c l a i m a n t ' s r e s i d u a l p h y s i c a l c a p a c i t y . I n t h i s r e g a r d , we n o t e t h a t t h e 
e mployer's a l l e g e d j o b o f f e r i s d a t e d February 6, 1990. (Ex. 9 ) . Dr. 
C h r i s t e n s e n , t r e a t i n g c h i r o p r a c t o r , o p i n e d , i n a r e p o r t d a t e d F e b r u a r y 7, 1990, 
t h a t c l a i m a n t " a t t h i s t i m e i s a u t h o r i z e d t o r e t u r n t o some m o d i f i e d f o r m o f 
f u l l - t i m e employment." (Ex. 1 0 ) . Based on t h e t i m i n g o f t h e o f f e r and t h e 
g e n e r a l language o f t h e r e l e a s e , we do n o t f i n d t h a t C h r i s t e n s e n approved t h e 
s p e c i f i c j o b o f f e r e d t o c l a i m a n t . 

N e v e r t h e l e s s , we need not d e t e r m i n e whether C h r i s t e n s e n approved s p e c i f i c 
m o d i f i e d work f o r c l a i m a n t i n t h e p r e s e n t case, because we c o n c l u d e t h a t t h e em
p l o y e r ' s F e b r u a r y 6, 1990 l e t t e r i s n o t an " o f f e r , " w i t h i n t h e meaning o f t h e 
r u l e . T h i s c o n c l u s i o n i s based on our f i n d i n g , i n f r a , t h a t t h e r e was no p o s i 
t i o n a v a i l a b l e when c l a i m a n t r e p o r t e d f o r work, o r t h e r e a f t e r . 

C l a i m a n t d e s c r i b e d t h e f o l l o w i n g events on t h e day he r e p o r t e d t o t h e j o b 
s i t e : 

" I was d o w n s t a i r s f o r a few hours, and t h e y had me w a l k i n g up 
s t a i r s . I s t a r t e d c o m p l a i n i n g about my back s t a r t i n g t o h u r t , so I 
t o l d them, I'm g o i n g back d o w n s t a i r s and I'm g o i n g t o s i t t h e r e and 
j u s t , you know, calm down a l i t t l e b i t because my back s t a r t e d h u r t 
i n g me. So a f t e r t h a t t h e s u p e r v i s o r came d o w n s t a i r s , and he was 
e x p l a i n i n g t o me t h a t t h e r e i s [ s i c ] no openings h e r e , and he says, 
i f t h e r e was an opening her e , t h e r e ' d be 20 guys ahead o f me, so he 
s a i d , s t a y here and I'm g o i n g u p s t a i r s t o t a l k t o Roy Murphy 
[ p e r s o n n e l manager]. So I s a i d , okay. 

So he come [ s i c ] down about a h a l f hour l a t e r and he s a i d , 
w e l l you can go home because t h e r e ' s no p o s i t i o n here f o r you. So a 
h a l f hour a f t e r t h a t , I l e f t , and when I — i m m e d i a t e l y when I g o t 
home I c a l l e d Roy Murphy on t h e phone, and he t o l d me he'd g e t back 
t o me i n an hour, and he never c a l l e d me back." ( T r . 20-21). 

The employer contends t h a t c l a i m a n t " l e f t work" o f h i s own a c c o r d and 
d e n i e s t h a t i t i n f o r m e d c l a i m a n t t h a t no j o b was a v a i l a b l e . The employer's 
e v i d e n c e i n s u p p o r t o f t h e a l l e g e d j o b o f f e r d i r e c t l y c o n t r a d i c t s c l a i m a n t ' s 
d e s c r i p t i o n o f e v e n t s . 

The R e f e r e e d i d n o t make an e x p l i c i t c r e d i b i l i t y f i n d i n g . However, he d i d 
f i n d t h a t c l a i m a n t "was t o l d t h a t t h e r e was no j o b a v a i l a b l e . " ( O p i n i o n and 
Order a t 2 ) . C l e a r l y , t h e Referee b e l i e v e d c l a i m a n t ' s v e r s i o n o f e v e n t s , r a t h e r 
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t h a n t h e emp l o y e r ' s . That p r e f e r e n c e amounts t o an i m p l i c i t c r e d i b i l i t y f i n d i n g 
i n c l a i m a n t ' s f a v o r . We f i n d no reason t o d i s a g r e e w i t h t h e Re f e r e e ' s o p i n i o n 
c o n c e r n i n g c l a i m a n t ' s c r e d i b i l i t y i n t h e p r e s e n t case. Under t h e s e c i r c u m s t a n 
ces, we c o n c l u d e , as d i d t h e Referee, t h a t t h e employer's a l l e g e d j o b o f f e r d i d 
n o t r e p r e s e n t a p o s i t i o n which was a v a i l a b l e t o c l a i m a n t . Moreover, because 
c l a i m a n t a t t e m p t e d t o p e r f o r m t h e d u t i e s o f t h e work wh i c h he b e l i e v e d was 
o f f e r e d t o him and t h e employer t o l d c l a i m a n t t o go home, we c o n c l u d e t h a t t h e 
employer d i d n o t o f f e r c l a i m a n t m o d i f i e d work. 

Because t h e employer has n o t e s t a b l i s h e d t h a t i t o f f e r e d c l a i m a n t m o d i f i e d 
work, w i t h i n t h e meaning o f former OAR 436-35-310, c l a i m a n t ' s a d a p t a b i l i t y i s 
d e t e r m i n e d under f o r m e r OAR 436-35-310(4). See Robin M. G l o v e r , 42 Van N a t t a 
1081, 1082 (1990) (Where c l a i m a n t was o f f e r e d and r e t u r n e d t o m o d i f i e d work, b u t 
was n o t w o r k i n g a t t h e t i m e o f h e a r i n g because t h e employer had no work a v a i l 
a b l e , a d a p t a b i l i t y was p r o p e r l y r a t e d under t h e more f a v o r a b l e m a t r i x i n s e c t i o n 
( 4 ) . ) 

C l a i m a n t ' s a d a p t a b i l i t y i s t h e r e f o r e e v a l u a t e d a c c o r d i n g t o h i s r e s i d u a l 
p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d f o r h i s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . 
See Kenneth H. Parks, 42 Van N a t t a 2620 (1 9 9 0 ) . A f t e r r e v i e w i n g t h e r e c o r d , we 
f i n d t h a t c l a i m a n t ' s r e s i d u a l p h y s i c a l c a p a c i t y i s f o r l i g h t work. (Exs. 3A, 9, 
1 1 ) . Thus, he i s e n t i t l e d t o an a d a p t a b i l i t y v a l u e o f 4. See f o r m e r OAR 436-
3 5 - 3 1 0 ( 4 ) ( c ) . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e s t a n d a r d s , we proceed t o t h a t c a l c u l a t i o n . Wh'en c l a i m a n t ' s 
age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 5, t h e sum i s 5. When t h a t v a l u e i s 
m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 4, t h e p r o d u c t i s 20. When t h a t 
v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 18, t h e r e s u l t i s 38 p e r c e n t un
sch e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e sta n d a r d s i s , t h e r e f o r e , 38 p e r c e n t . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
s e l f - i n s u r e d employer's r e q u e s t f o r r e v i e w . ORS 656.382( 2 ) . A f t e r c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n 
i n g t h e e x t e n t o f d i s a b i l i t y i s s u e i s $600, t o be p a i d by t h e s e l f - i n s u r e d 
employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 27, 1991, i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $600, 
t o be p a i d by t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
LISA M. HAWKINS, Claimant 

WCB Case No. 91-00524 
ORDER ON REVIEW 

Robert E. Nelson, Claimant A t t o r n e y 
C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Thye's o r d e r t h a t : (1) 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r her c e r v i c a l and lumbar 
s p r a i n c o n d i t i o n ; and (2) assessed a p e n a l t y and a t t o r n e y f e e f o r SAIF's a l l e g 
e d l y u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and p e n a l t i e s 
and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions and O p i n i o n " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

The R e f e r e e concl u d e d t h a t c l a i m a n t had e s t a b l i s h e d a compensable aggrava
t i o n c l a i m , s u p p o r t e d by o b j e c t i v e f i n d i n g s . We agree. 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, her c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i 
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
( 1 9 9 1 ) . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o f compensation. ORS 656.273(1). To prove a worsened c o n d i t i o n , c l a i m a n t must 
show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i m i n 
i s h e d e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 
Van N a t t a 22 (1989) r e v ' d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 
( 1 9 9 1 ) . F u r t h e r , t h e worsened c o n d i t i o n must be e s t a b l i s h e d by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

On r e v i e w , SAIF contends t h a t c l a i m a n t ' s lumbar and c e r v i c a l c o n d i t i o n d i d 
n o t worsen. We d i s a g r e e . A t t h e t i m e o f c l a i m a n t ' s l a s t arrangement o f compen
s a t i o n , i . e . , t h e May 22, 1990 N o t i c e o f C l o s u r e , c l a i m a n t had m i l d m u s c u l a r 
spasms, m i l d m u s c u l a r p a l p a t o r y p a i n and decreased ranges o f m o t i o n . Dr. Cowan, 
c l a i m a n t ' s t h e n t r e a t i n g c h i r o p r a c t o r , r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n con
t i n u e d t o improve and her c e r v i c a l and lumbar s p r a i n c o n d i t i o n had r e s o l v e d . 
C l a i m a n t t e s t i f i e d t h a t she was w o r k i n g a t t h e t i m e o f t h e N o t i c e o f C l o s u r e , 
a l t h o u g h h e r c o n d i t i o n f l u c t u a t e d and she was never e n t i r e l y f r e e o f p a i n . 

F o l l o w i n g t h e October 23, 1990 i n c i d e n t , Dr. Rushold, M.D., c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t e x a c e r b a t e d her lumbar s t r a i n i n j u r y . 
Dr. Rushold r e p o r t e d t h a t , upon e x a m i n a t i o n , c l a i m a n t r e p o r t e d a " l o t o f p a i n " 
o v e r t h e lumbar s p i n e , w i t h l a t e r a l bending l i m i t e d t o 10 degrees on b o t h s i d e s . 
C l a i m a n t c o u l d f l e x t o 45 degrees, b u t c o u l d n o t e x t e n d a t a l l . 

A t h e a r i n g , c l a i m a n t t e s t i f i e d t h a t she was t a k e n o f f work f o r o v e r a 
month f o l l o w i n g t h e October 23, 1990 i n c i d e n t . She t e s t i f i e d t h a t she had 
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c o n t i n u i n g low back p a i n and headaches and she was somewhat r e s t r i c t e d i n h e r 
a b i l i t y t o p e r f o r m chores a t home and a t work. 

I n sum, we agree w i t h t h e Referee t h a t c l a i m a n t has e s t a b l i s h e d a worsen
i n g o f her c o n d i t i o n s i n c e t h e May 22, 1990 N o t i c e o f C l o s u r e w h i c h i s s u p p o r t e d 
by o b j e c t i v e f i n d i n g s and has r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . 

F i n a l l y , SAIF argues t h a t t h e October 23, 1990 i n c i d e n t amounts t o an i n 
j u r y w h i c h d i d n o t occur i n t h e course and scope o f c l a i m a n t ' s employment. I n 
t h i s r e g a r d , a compensable worsening i s g e n e r a l l y e s t a b l i s h e d by p r o o f t h a t t h e 
compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . 
R o b e r t E. Leatherman, 43 Van N a t t a 1677 (19 9 1 ) . However, i f an o f f - w o r k i n j u r y 
i s t h e m a j o r c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n , t h e n t h e w o r s e n i n g i s 
n o t compensable. ORS 656.273(1); E l i z a b e t h A. Bonar-Hanson, 43 Van N a t t a 2578 
( 1 9 9 1 ) . 

We d e c l i n e t o address SAIF's argument. SAIF's d e n i a l was based s o l e l y on 
t h e c o n t e n t i o n t h a t c l a i m a n t ' s c o n d i t i o n had not worsened s i n c e t h e l a s t 
arrangement o f compensation. (Ex. 1 7 ) . S i m i l a r l y , a t h e a r i n g , SAIF argued o n l y 
t h a t c l a i m a n t ' s c o n d i t i o n was "not a n y t h i n g more t h a n a mere waxi n g and waning 
o f symptoms, and as such, i t doesn't c o n s t i t u t e a g g r a v a t i o n . " ( T r . 5 ) . Given 
t h e d i f f e r e n t s t a n d a r d o f p r o o f a r i s i n g from an o f f - w o r k i n j u r y s i t u a t i o n , we 
co n c l u d e t h a t c l a i m a n t would be p r e j u d i c e d were we t o a l l o w SAIF t o r a i s e t h i s 
d e f e n s e f o r t h e f i r s t t i m e on Board r e v i e w . See Gunther H. J a c o b i , 41 Van N a t t a 
1031 ( 1 9 8 9 ) . A c c o r d i n g l y , we d e c l i n e t o c o n s i d e r SAIF's argument. 

Inasmuch as SAIF r e q u e s t e d r e v i e w , c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e 
p u r s u a n t t o ORS 656.382( 2 ) . However, c l a i m a n t d i d n o t f i l e a b r i e f , t h e r e f o r e 
no a t t o r n e y f e e s h a l l be awarded. S h i r l e y M. Brown, 40 Van N a t t a 879 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 3, 1991 i s a f f i r m e d . 

December 27, 1991 C i t e as 43 Van N a t t a 2780 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DUANE L. JONES, Claimant 
WCB Case No. 88-10417 

ORDER ON REMAND 
M e r r i l l Schneider, C l a i m a n t A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . 
Jones v. OSCI, 107 Or App 78, on recon 108 Or App 230 ( 1 9 9 1 ) . The c o u r t has r e 
v e r s e d o u r p r i o r o r d e r , Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , w h i c h a f f i r m e d 
a R e f e r e e ' s o r d e r t h a t d e c l i n e d t o award a c a r r i e r - p a i d a t t o r n e y f e e when t h e 
Inmate I n j u r y Fund r e s c i n d e d i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m p r i o r t o 
h e a r i n g . R e l y i n g on t h e amendments t o ORS 656.386(1) as adopted by SB 540, t h e 
c o u r t has r e v e r s e d our o r d e r and remanded f o r an award o f a t t o r n e y f e e s . 

FINDINGS OF FACT 

We r e p u b l i s h t h e " F i n d i n g s o f Fa c t " c o n t a i n e d i n our p r i o r o r d e r w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s June 20, 1988 h e a r i n g r e q u e s t c o n c e r n i n g t h e Fund's May 1988 
d e n i a l was f i l e d by h i s a t t o r n e y on c l a i m a n t ' s b e h a l f . The h e a r i n g r e q u e s t 
r a i s e d t h e i s s u e s o f c o m p e n s a b i l i t y , p e n a l t i e s , and a t t o r n e y f e e s . 
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On J u l y 12, 1988, s i x days b e f o r e t h e scheduled J u l y 18, 1988 h e a r i n g , t h e 
Fund a c c e p t e d c l a i m a n t ' s i n j u r y c l a i m . C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n 
o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

C o n s i d e r i n g t h a t c l a i m a n t ' s a t t o r n e y f i l e d a h e a r i n g r e q u e s t c o n t e s t i n g 
t h e Fund's d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m and t h a t , p r i o r t o t h e s c h e d u l e d 
h e a r i n g , t h e Fund r e s c i n d e d i t s d e n i a l and accepted t h e c l a i m , we f i n d t h a t 
c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t w i t h 
o u t a h e a r i n g . Consequently, we h o l d t h a t c l a i m a n t i s e n t i t l e d t o an i n s u r e r -
p a i d a t t o r n e y f e e under amended ORS 656.386(1). SB 540; Jones v. OSCI, supra. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s 
s i o n o f t h e Fund's d e n i a l p r i o r t o h e a r i n g i s $750, t o be p a i d by t h e Fund. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f 
s e r v i c e ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d September 28, 
1988 i s r e v e r s e d . For s e r v i c e s c o n c e r n i n g t h e r e s c i s s i o n o f t h e Fund's d e n i a l 
p r i o r t o h e a r i n g , c l a i m a n t ' s a t t o r n e y i s awarded $750, t o be p a i d by t h e Inmate 
I n j u r y Fund. 

I T I S SO ORDERED. 

December 27, 1991 C i t e as 43 Van N a t t a 2781 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID D. KERR, Claimant 
WCB Case No. 91-00792 

ORDER ON REVIEW 
Po z z i e t a l . , Claimant A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members en banc. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r t h a t d i r e c t e d i t t o 
pay c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award a t t h e r a t e o f $305 p e r de
gr e e . On r e v i e w , t h e i s s u e i s t h e r a t e o f scheduled permanent d i s a b i l i t y . We 
m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g m o d i f i c a t i o n 
and s u p p l e m e n t a t i o n . I n p l a c e o f t h e Referee's f i n d i n g t h a t c l a i m a n t ' s c l a i m 
was c l o s e d by D e t e r m i n a t i o n Order d a t e d March 20, 1989, we f i n d t h a t t h e D e t e r 
m i n a t i o n Order a c t u a l l y i s s u e d on March 7, 1990, and t h a t i t d e c l a r e d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y as o f February 1, 1990. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i r e c t e d t h e i n s u r e r t o pay c l a i m a n t ' s t o t a l award o f 37 p e r 
c e n t s c h e d u l e d permanent d i s a b i l i t y a t t h e r a t e o f $305 per degree. Because 
o n l y a p o r t i o n o f t h a t award s h o u l d be p a i d a t t h e r a t e o f $305, we m o d i f y . 

I n A l a n G. He r r o n , 43 Van N a t t a 267, on rec o n 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e Oregon Laws 1990, Chapter 2, s e c t i o n 7 amendment t o ORS 
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6 5 6 . 2 1 4 ( 2 ) , w h i c h i n c r e a s e d t h e v a l u e per degree o f sch e d u l e d permanent d i s a b i l 
i t y f r o m $145 t o $305, a p p l i e d t o a l l awards o f scheduled d i s a b i l i t y made on o r 
a f t e r May 7, 1990, r e g a r d l e s s o f t h e d a t e o f i n j u r y . 

Here, c l a i m a n t was awarded 31 p e r c e n t scheduled d i s a b i l i t y by D e t e r m i n a 
t i o n Order on March 7, 1990. Because t h a t award was made b e f o r e May 7, 1990, i t 
must be p a i d a t t h e r a t e o f $145 per degree, i n accordance w i t h f o r m e r ORS 
65 6 . 2 1 4 ( 2 ) . See V a s i l e C h i r i c e a , 43 Van N a t t a 1750 ( 1 9 9 1 ) ; A l f o n s o S. A l v a r a d o , 
43 Van N a t t a 1217 ( 1 9 9 1 ) . On t h e o t h e r hand, because a p r i o r R e f e r e e approved 
an a d d i t i o n a l 6 p e r c e n t scheduled permanent d i s a b i l i t y by S t i p u l a t e d Order a f t e r 
May 7, 1990, t h a t i n c r e a s e d award must be p a i d a t t h e r a t e o f $305 p e r degree. 
A l a n G. H e r r o n , s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 29, 1991, i s m o d i f i e d . The i n s u r e r s h a l l 
pay 31 p e r c e n t (59.52 degrees) scheduled permanent d i s a b i l i t y , as awarded by 
D e t e r m i n a t i o n Order on March 7, 1990, a t t h e r a t e o f $145 per degree, and pay 6 
p e r c e n t (11.52 degrees) scheduled permanent d i s a b i l i t y , as awarded by S t i p u l a t e d 
Order on November 15, 1990, a t t h e r a t e o f $305 per degree. 

December 27, 1991 : C i t e as 43 Van N a t t a 2782 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WARREN 6. KUCERA, Claimant 

WCB Case Nos. 89-23045, 90-07857, 90-07858, 90-10125, 90-10126 & 90-10127 
ORDER ON REVIEW 

Olson, e t a l . , C l aimant A t t o r n e y s 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Cummins, e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f A r b i t r a t o r Spangler's o r d e r t h a t : (1) u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i 
l a t e r a l c a r p a l t u n n e l syndrome (CTS) c o n d i t i o n ; (2) s e t a s i d e t h e N a t i o n a l Amer
i c a n I n s u r a n c e Company's ( N a t i o n a l ) d e n i a l o f t h e same c o n d i t i o n ; and (3) de
c l i n e d t o award an a t t o r n e y f e e . I n t h e i r b r i e f s , c l a i m a n t and N a t i o n a l o b j e c t 
t o t h e R e f e r e e ' s r e f u s a l t o c o n s i d e r evidence o f c l a i m a n t ' s p o s t - h e a r i n g s u r g e r y 
and r e l e a s e f r o m work. N a t i o n a l r e q u e s t s remand f o r " a d m i s s i o n " o f t h i s e v i 
dence. On r e v i e w , t h e i s s u e s are e v i d e n c e , remand, r e s p o n s i b i l i t y and a t t o r n e y 
f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e A r b i t r a t o r ' s " F i n d i n g s o f F a c t , " e x c e p t f o r t h o s e f i n d i n g s on 
page 3 o f t h e D e c i s i o n , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s t e m p o r a r y d i s a b i l i t y r a t e w i l l be g r e a t e r i f SAIF, r a t h e r t h a n 
N a t i o n a l i s r e s p o n s i b l e f o r t h e c u r r e n t c l a i m . [Ex. 3 4 ] . 

C l a i m a n t f i r s t sought t r e a t m e n t f o r h i s compensable w r i s t c o n d i t i o n , sub
s e q u e n t l y d i a g n o s e d as b i l a t e r a l CTS, on A p r i l 26, 1989. [Ex. 15-3; see O p i n i o n 
and Order a t 4 ] . C l a i m a n t ' s need f o r CTS s u r g e r y f o r t h a t c o n d i t i o n a r o s e by 
J u l y 20, 1989. [Ex. 2 6 ] . On June 19, 1990 a r i g h t c a r p a l t u n n e l r e l e a s e was 
pe r f o r m e d . S u r g e r y on t h e l e f t was su b s e q u e n t l y scheduled as w e l l . 
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CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

2783 

C l a i m a n t r e q u e s t e d a h e a r i n g on November 16, 1989 and t h e h e a r i n g convened 
on June 13, 1990. Consequently, we a p p l y t h e law i n e f f e c t p r i o r t o t h e J u l y 
1990 amendments. See Or Laws 1990, ( S p e c i a l S e s s i o n ) , Ch. 2, 54. 

Scope o f Board Review 

C l a i m a n t r e q u e s t s r e v i e w o f t h e A r b i t r a t o r ' s r e s p o n s i b i l i t y d e t e r m i n a t i o n . 
Inasmuch as t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y r a t e 
w o u l d be h i g h e r i f SAIF i s r e s p o n s i b l e — a s c l a i m a n t contends i t i s — o u r r e v i e w 
r e s o l v e s a m a t t e r c o n c e r n i n g a c l a i m . ORS 656.704(3). T h e r e f o r e , we a r e n o t 
c o n f i n e d by t h e A r b i t r a t o r ' s f i n d i n g s o f f a c t and r e v i e w de novo. ORS 
65 6 . 3 0 7 ( 2 ) . Jon E. Robinson, 42 Van N a t t a 512 (19 9 0 ) . 

E v i d e n t i a r y M a t t e r and M o t i o n t o Remand 

The A r b i t r a t o r s t a t e d t h a t t h e r e c o r d remained open f o l l o w i n g t h e h e a r i n g 
f o r t h e s o l e purpose o f a d m i t t i n g t h e o p i n i o n o f Dr. Poulson. Based on h i s un
d e r s t a n d i n g t h a t no p a r t y r e q u e s t e d t h a t t h e r e c o r d remain open f o r s u b m i s s i o n 
o f e v i d e n c e o f p o s t - p r o c e e d i n g f a c t u a l events [ s p e c i f i c a l l y , t h e o c c u r r e n c e o f 
c l a i m a n t ' s CTS s u r g e r y and r e l a t e d r e l e a s e from w o r k ] , t h e A r b i t r a t o r d e c l i n e d 
t o c o n s i d e r t h e f a c t s r e v e a l e d i n Poulson's p o s t - h e a r i n g d e p o s i t i o n . Reasoning 
t h a t t h e s e f a c t s a r e n o t p a r t o f t h e r e c o r d , t h e A r b i t r a t o r c o n c l u d e d , c o n t r a r y 
t o t h e f a c t s r e v e a l e d by t h e d e p o s i t i o n , t h a t c l a i m a n t was "never" d i s a b l e d by 
h i s CTS c o n d i t i o n . 

C l a i m a n t and N a t i o n a l contend t h a t t h e A r b i t r a t o r e r r e d i n r e f u s i n g t o 
c o n s i d e r t h e p o s t - h e a r i n g evidence. N a t i o n a l r e q u e s t s remand f o r c o n s i d e r a t i o n 
o f t h e d i s p u t e d e v i d e n c e . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656.295(5) . 

I n t h i s case, we agree t h a t t h e A r b i t r a t o r s h o u l d have c o n s i d e r e d t h e e v i 
dence b e f o r e him, as i t was s u b m i t t e d w i t h o u t o b j e c t i o n w h i l e t h e r e c o r d was 
open. However, because t h e d i s p u t e d evidence i s a l r e a d y i n t h e r e c o r d , we admit 
i t i n t o t h e r e c o r d and proceed w i t h our r e v i e w . H e r b e r t D. Rustrum, 37 Van 
N a t t a 1291 ( 1 9 8 5 ) . Consequently remand i s n o t necessary. 

R e s p o n s i b i l i t y 

The A r b i t r a t o r found t h a t c l a i m a n t f i r s t sought t r e a t m e n t f o r h i s l e f t 
w r i s t symptoms i n A p r i l 1989, when N a t i o n a l was on t h e r i s k . The A r b i t r a t o r 
a l s o f o u n d t h a t c l a i m a n t ' s subsequent work exposure, w h i l e SAIF was on t h e r i s k , 
d i d n o t cause o r e x a c e r b a t e c l a i m a n t ' s b i l a t e r a l w r i s t c o n d i t i o n . He co n c l u d e d 
t h a t N a t i o n a l , t h e i n s u r e r on t h e r i s k when c l a i m a n t f i r s t sought t r e a t m e n t f o r 
h i s compensable c o n d i t i o n , i s r e s p o n s i b l e . We agree. 

However, t h e A r b i t r a t o r a l s o s t a t e d t h a t SAIF would have been r e s p o n s i b l e , 
a p p a r e n t l y under t h e " l a s t i n j u r i o u s exposure r u l e " , i f he had c o n s i d e r e d t h e 
e v i d e n c e o f c l a i m a n t ' s p o s t - h e a r i n g d i s a b i l i t y . We d i s a g r e e , f o r t h e f o l l o w i n g 
r e a s o n s . 

A l t h o u g h c l a i m a n t d i d n o t miss work due t o t h e i n j u r y u n t i l h i s s u r g e r y , 
w h i l e SAIF was on t h e r i s k , Dr. Poulson, t h e t r e a t i n g p h y s i c i a n , f i r s t sought 
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a u t h o r i z a t i o n f o r s u r g e r y i n J u l y 1989. A l t h o u g h s u r g e r y was d e l a y e d , Dr. 
Poulson has o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n d i d n o t worsen a f t e r t h a t t i m e . 

Inasmuch as c l a i m a n t sought t r e a t m e n t f o r h i s compensable w r i s t c o n d i t i o n 
i n A p r i l 1989, b e f o r e SAIF came on t h e r i s k i n October 1989, and h i s c o n d i t i o n 
r emained unchanged u n t i l h i s p o s t - h e a r i n g s u r g e r y , c l a i m a n t was " d i s a b l e d , " f o r 
r e s p o n s i b i l i t y p u rposes, when he f i r s t sought t r e a t m e n t . See Bracke v. Baza'r, 
I n c . , 293 Or 239 ( 1 9 8 2 ) ; see a l s o U n i t e d P a c i f i c I n s . v. H a r r i s , 63 Or App 256, 
260, r e v den 295 Or 730 (19 8 3 ) . 

I n H a r r i s , a c l a i m a n t sought t r e a t m e n t i n December f o r symptoms t h a t i n 
t e r f e r e d w i t h h er a b i l i t y t o work. I n January, a f t e r a n o t h e r i n s u r e r had come 
on t h e r i s k , c l a i m a n t was r e l e a s e d from work by her d o c t o r . C l a i m a n t ' s c o n d i 
t i o n was unchanged i n t h e i n t e r i m . Given t h e s e f a c t s , t h e c o u r t h e l d t h a t t h e 
d a t e o f d i s a b i l i t y was i n December w h i l e t h e f i r s t i n s u r e r was on t h e r i s k , mak
i n g t h e f i r s t i n s u r e r r e s p o n s i b l e f o r t h e c l a i m . 

A t t o r n e y Fees 

We adopt t h e A r b i t r a t o r ' s "Conclusions o f Law" on t h i s i s s u e , n o t i n g t h a t 
c l a i m a n t ' s a t t o r n e y d i d n o t p r e v a i l i n t h e r e s p o n s i b i l i t y i s s u e a t h e a r i n g . See 
Jean Novotnv, 42 Van N a t t a 1060, 1061 (1990). 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d August 27, 1990 i s a f f i r m e d . 

December 27, 1991 C i t e as 43 Van N a t t a 2784 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROSE A. MEADE, Claimant 
WCB Case No. 90-09535 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 

Don D i c k e r s o n , A t t o r n e y 
Debra Ehrman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

The n o n c o m p l y i n g employer r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t 
i n c r e a s e d c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r a l e f t knee i n j u r y 
f r o m 25 p e r c e n t (37.5 d e g r e e s ) , as awarded by a p r i o r D e t e r m i n a t i o n Order and an 
e a r l i e r R e f e r e e ' s o r d e r , t o 36 p e r c e n t (54 d e g r e e s ) . On r e v i e w , t h e i s s u e i s 
e x t e n t o f permanent d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t worked as a b r e a k f a s t cook f o r t h e employer. On June 3, 1986, 
she i n j u r e d h er l e f t knee when she t r i p p e d over a d r a i n a g e h o l e i n t h e k i t c h e n . 
She c o n s u l t e d Dr. M a t t e r i , an o r t h o p e d i c surgeon, who diag n o s e d a c h o n d r o m a l a c i a 
p a t e l l a and p e r f o r m e d an e x t e n s o r r e a l i g n m e n t w i t h t i b i a l t u b e r c l e t r a n s f e r . On 
May 9, 1987, he d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y w i t h m i l d permanent d i s 
a b i l i t y and i n d i c a t e d t h a t her chondromalacia may r e q u i r e f u t u r e s u r g e r y . 

C l a i m a n t ' s c l a i m was c l o s e d by a D e t e r m i n a t i o n Order d a t e d November 12, 
1987, w h i c h awarded compensation o f 10 p e r c e n t scheduled permanent p a r t i a l d i s 
a b i l i t y f o r l o s s o f use o f t h e l e f t l e g . Claimant appealed t h e D e t e r m i n a t i o n 
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Order and, by an O p i n i o n and Order da t e d January 9, 1988, h er award was i n 
c r e a s e d t o a t o t a l o f 25 p e r c e n t scheduled permanent d i s a b i l i t y . 

2785 

I n May 1989, c l a i m a n t sought t r e a t m e n t from Dr. Boughal, D.O., f o r i n 
c r e a s e d l e f t knee p a i n . A f t e r x - r a y s showed m i l d d e g e n e r a t i v e changes i n t h e 
l e f t p a t e l l a , Boughal sought and o b t a i n e d a u t h o r i z a t i o n f o r a d d i t i o n a l s u r g e r y . 
M a t t e r i s u c c e s s f u l l y p e r f o r m e d a Maguet s u r g i c a l p r o c e d u r e on September 6, 1989, 
and d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on February 14, 1990. 

C l a i m a n t ' s c l a i m was r e c l o s e d by a D e t e r m i n a t i o n Order on A p r i l 20, 1990, 
wh i c h awarded c l a i m a n t compensation f o r p e r i o d s o f te m p o r a r y t o t a l d i s a b i l i t y 
b u t no a d d i t i o n a l permanent d i s a b i l i t y . 

C l a i m a n t r e t u r n e d t o M a t t e r i on J u l y 26, 1990, s e e k i n g c o n t i n u e d c h i r o 
p r a c t i c t r e a t m e n t f o r her knee. At t h a t t i m e , c l a i m a n t ' s knee had normal range 
o f m o t i o n and t h e r e was no evidence o f any m a t e r i a l w o r s e n i n g . 

ULTIMATE FINDING OF FACT 

C l a i m a n t ' s compensable l e f t knee c o n d i t i o n has n o t p e r m a n e n t l y worsened 
s i n c e t h e l a s t arrangement o f compensation. 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e on r e v i e w i s whether c l a i m a n t has e s t a b l i s h e d a permanent wors
e n i n g o f her l e f t knee c o n d i t i o n s u f f i c i e n t t o s u p p o r t an a d d i t i o n a l award o f 
permanent d i s a b i l i t y . The Referee concluded t h a t she had and i n c r e a s e d her 
sch e d u l e d permanent d i s a b i l i t y award t o 36 p e r c e n t . We d i s a g r e e . 

To p r o v e e n t i t l e m e n t t o a d d i t i o n a l permanent d i s a b i l i t y , a c l a i m a n t must 
show t h a t t h e c o n d i t i o n t h a t gave r i s e t o t h e o r i g i n a l award o r arrangement o f 
compensation has i t s e l f p e r m a n ently worsened s i n c e t h e l a s t award o r arrangement 
o f compensation. Stepp v. SAIF, 304 Or 375, 381 (1 9 7 5 ) . Because t h i s case i n 
v o l v e s a s c h e d u l e d body p a r t , such a worsening must r e s u l t i n a permanent l o s s 
o f use o r f u n c t i o n . ORS 656.214(2). The l a s t award o f compensation i n t h i s 
case was a January 9, 1988 O p i n i o n and Order, w h i c h awarded c l a i m a n t an a d d i 
t i o n a l 15 p e r c e n t scheduled d i s a b i l i t y . 

I n r e a c h i n g h i s d e c i s i o n t h a t c l a i m a n t ' s l e f t knee c o n d i t i o n had worsened, 
t h e R e f e r e e r e l i e d on a June 1989 x - r a y t h a t r e v e a l e d "some m i l d d e g e n e r a t i v e 
change i n t h e l e f t p a t e l l a . " (Ex. 3 ) . As t h e employer c o r r e c t l y n o t e s , how
e v e r , t h e r e i s no eviden c e t h a t t h e n o t e d d e g e n e r a t i v e change o c c u r r e d s i n c e t h e 
l a s t award o f compensation. The change c o u l d have o c c u r r e d b e f o r e t h e d a t e o f 
i n j u r y . F u r t h e r m o r e , t h e r e i s no evidence t h a t t h e change was c a u s a l l y r e l a t e d 
t o c l a i m a n t ' s compensable i n j u r y . 

The R e f e r e e a l s o r e l i e d on c l a i m a n t ' s t e s t i m o n y t h a t , s i n c e t h e second 
knee s u r g e r y , she i s unable t o r i d e her b i c y c l e o r f i s h , and i s l e s s a b l e t o 
d r i v e a s t a n d a r d s h i f t a u t o m o b i l e due t o t h e p a i n e x p e r i e n c e d d e p r e s s i n g t h e 
c l u t c h p e d a l . A permanent w o r s e n i n g , however, must be e s t a b l i s h e d by m e d i c a l 
e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . See ORS 656.273(1). C l a i m a n t ' s sub
j e c t i v e t e s t i m o n y , w i t h o u t more, i s i n s u f f i c i e n t t o e s t a b l i s h a w o r s e n i n g c l a i m 
f o r a d d i t i o n a l permanent d i s a b i l i t y , p a r t i c u l a r l y i n l i g h t o f Dr. M a t t e r i ' s J u l y 
26, 1990 f i n d i n g o f no m a t e r i a l worsening. See g e n e r a l l y Suzanne R o b e r t s o n , 43 
Van N a t t a 1505 ( 1 9 9 1 ) . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t has f a i l e d t o 
p r o v e a permanent w o r s e n i n g o f her compensable c o n d i t i o n s i n c e t h e l a s t award o f 
compensation. A l t h o u g h c l a i m a n t s u s t a i n e d an a g g r a v a t i o n o f her c o n d i t i o n i n 
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May 1989, t h e m e d i c a l e v i d e n c e i n d i c a t e s t h a t t h e w o r s e n i n g was t e m p o r a r y and 
t h a t c l a i m a n t has s i n c e r e t u r n e d t o her p r e - a g g r a v a t i o n s t a t u s w i t h " no a d d i 
t i o n a l i m p a i r m e n t . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o an award o f a d d i 
t i o n a l permanent d i s a b i l i t y . 

Even i f we assume t h a t c l a i m a n t ' s c o n d i t i o n had p e r m a n e n t l y worsened, we 
f i n d t h a t t h e e x t e n t o f her scheduled permanent d i s a b i l i t y i s n o t g r e a t e r t h a n 
t h e 25 p e r c e n t a l r e a d y awarded. The m e d i c a l e v i d e n c e e s t a b l i s h e s , and t h e em
p l o y e r does n o t d i s p u t e , t h a t c l a i m a n t s u f f e r s from a c h r o n i c c o n d i t i o n t h a t 
l i m i t s t h e r e p e t i t i v e use o f her knee. T h e r e f o r e , she i s e n t i t l e d t o an award 
o f 5 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y under f o r m e r OAR 436-35-010(7). 

The R e f e r e e a l s o awarded c l a i m a n t 10 p e r c e n t s c h e d u l e d d i s a b i l i t y f o r 
q u a d r i c e p weakness and a t r o p h y . Former OAR 4 3 6 - 3 5 - 2 3 0 ( 5 ) ( b ) . I n making t h a t 
award, t h e Re f e r e e r e l i e d on r e p o r t s from Dr. Boughal and Dr. Baker, d a t e d May 
12, 1989 and J u l y 12, 1989 r e s p e c t i v e l y . (Exs. 2 and 3A) . We r e j e c t t h o s e • 
f i n d i n g s , however, as t h e y were made a t t h e t i m e c l a i m a n t ' s c o n d i t i o n had tem
p o r a r i l y worsened and b e f o r e she r e t u r n e d t o m e d i c a l l y s t a t i o n a r y s t a t u s . There 
i s no s t a t e m e n t f r o m Dr. M a t t e r i , t h e t r e a t i n g surgeon, t h a t c l a i m a n t had t h i g h 
weakness o r a t r o p h y a f t e r she completed p h y s i c a l t h e r a p y and her c o n d i t i o n be
came m e d i c a l l y s t a t i o n a r y . 

The R e f e r e e a l s o f o u n d t h a t c l a i m a n t had r e t a i n e d o n l y 115 degrees o f 
f l e x i o n i n her l e f t knee and, t h e r e f o r e , concluded t h a t she was a l s o e n t i t l e d t o 
an award o f 12.5 p e r c e n t scheduled d i s a b i l i t y under f o r m e r OAR 436-35-220. The 
employer d i s p u t e s t h a t award, r e l y i n g on Dr. M a t t e r i ' s r e p o r t t h a t c l a i m a n t had 
normal range o f m o t i o n on J u l y 26, 1990. Nonetheless, f o r purposes o f t h i s 
a n a l y s i s , we ac c e p t t h e Referee's f i n d i n g and, when we combine t h a t award w i t h 
t h e award f o r c l a i m a n t ' s c h r o n i c c o n d i t i o n , we concl u d e t h a t c l a i m a n t ' s perma
nent d i s a b i l i t y under t h e st a n d a r d s equals 17 p e r c e n t . Former OAR 436-35-
2 4 0 ( 5 ) , 436-35-101(6). 

The R e f e r e e a l s o awarded c l a i m a n t an a d d i t i o n a l 10 p e r c e n t s c h e d u l e d d i s 
a b i l i t y o u t s i d e t h e s t a n d a r d s f o r her c h r o n i c c h o n d r o m a l a c i a . We agree t h a t t h e 
r e c o r d s u g g e s t s t h a t c l a i m a n t does, i n f a c t , s u f f e r from c h o n d r o m a l a c i a , b u t t h e 
degree o f permanent impairment caused by t h a t c o n d i t i o n i s n o t q u a n t i f i e d . We 
b e l i e v e t h a t c l a i m a n t ' s i n a b i l i t y t o r e p e t i t i v e l y bend o r c l i m b — l i m i t a t i o n s 
used t o s u p p o r t t h e award f o r a c h r o n i c c o n d i t i o n under t h e s t a n d a r d s — a r e s i m i 
l a r t o t h o s e t h a t Dr. M a t t e r i t h o u g h t would be t h e l i m i t a t i o n s f o r t h e chondro
m a l a c i a . A c c o r d i n g l y , t h o s e two f a c t o r s o v e r l a p and, when t h i s c o n d i t i o n i s 
c o n s i d e r e d w i t h t h e 17 p e r c e n t scheduled d i s a b i l i t y awarded under t h e s t a n d a r d s , 
we c o n c l u d e t h a t c l a i m a n t has been a d e q u a t e l y compensated by t h e 25 p e r c e n t 
s c h e d u l e d award. 

ORDER 

The Refer e e ' s o r d e r d a t e d November 26, 1990, as amended F e b r u a r y 15, 1991, 
i s r e v e r s e d . The D e t e r m i n a t i o n Order o f A p r i l 20, 1990 i s r e i n s t a t e d and a f 
f i r m e d i n i t s e n t i r e t y . The Referee's a t t o r n e y f e e award based on t h e i n c r e a s e d 
compensation made p a y a b l e by t h e o r d e r i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
BARBARA J . NORMAN, Claimant 

WCB Case Nos. 91-00813 & 90-18160 
ORDER ON REVIEW 

i Malagon, e t a l . , Claimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : 
(1) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r her l e f t f o r e 
arm ( w r i s t ) c o n d i t i o n from 4 p e r c e n t (6 d e g r e e s ) , as awarded by D e t e r m i n a t i o n 
Order, t o 11 p e r c e n t (16.5 degrees) scheduled permanent d i s a b i l i t y ; (2) i n 
c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r her r i g h t arm c o n d i 
t i o n f r o m 5 p e r c e n t (9.6 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 14 p e r 
c e n t (26.88 degrees) scheduled permanent d i s a b i l i t y ; (3) awarded 9 p e r c e n t (28.8 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y f o r each o f c l a i m a n t ' s s h o u l d e r c o n d i 
t i o n s , whereas a D e t e r m i n a t i o n Order awarded no unscheduled permanent d i s a b i l 
i t y ; and (4) d i r e c t e d t h e employer t o pay c l a i m a n t ' s scheduled permanent d i s 
a b i l i t y awards a t t h e r a t e o f $305 per degree. On r e v i e w , t h e i s s u e s a r e e x t e n t 
o f s c h e d u l e d and unscheduled d i s a b i l i t y and r a t e o f schedul e d d i s a b i l i t y . We 
r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g e x t e n t o f d i s a b i l i t y , t h e Referee a p p l i e d t h e " s t a n d a r d s " 
i n e f f e c t a t t h e t i m e o f t h e August 13, 1990 and September 19, 1990 Determina
t i o n O r d e r s . We a p p l y t h e same st a n d a r d s and r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

A t t h e o u t s e t , t h e employer contends t h a t t h e Referee e r r e d by r e l y i n g 
upon t h e im p a i r m e n t measurements t a k e n by an o c c u p a t i o n a l t h e r a p i s t . The em
p l o y e r c i t e s s e v e r a l Board cases i n which we d e c l i n e d t o r e l y upon t h e r e p o r t s 
o f p h y s i c a l t h e r a p i s t s . 

We c o n c l u d e t h a t t h e cases c i t e d by t h e employer a r e d i s t i n g u i s h a b l e from 
t h e p r e s e n t case. I n L i n d a F. W r i g h t , 42 Van N a t t a 2570 (1990) and Edwin C. 
E l l i o t , 42 Van N a t t a 2720 (19 9 0 ) , we d e c l i n e d t o use impairment f i n d i n g s r e 
p o r t e d by p h y s i c a l t h e r a p i s t s . However, i n W r i g h t , supra, t h e r e was no documen
t a t i o n by a p h y s i c i a n t h a t c l a i m a n t had measureable i m p a i r m e n t . A d d i t i o n a l l y , 
i n E l l i o t t , s u p r a , c l a i m a n t ' s t r e a t i n g surgeon d i s a g r e e d w i t h t h e p h y s i c a l t h e r 
a p i s t ' s measurements o f impairment. 

I n t h e p r e s e n t case, however, t h e Referee found, and we agree, t h a t 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. J e w e l l , r e v i e w e d t h e f i n d i n g s o f t h e p h y s i c a l 
t h e r a p i s t and r a t i f i e d o r adopted h i s measurements. A c c o r d i n g l y , we c o n c l u d e 
t h a t such measurements s a t i s f y t h e r e q u i r e m e n t s o f former OAR 436-35-005(1). 
See Don O. Adams, 43 Van N a t t a 972 (1 9 9 1 ) ( I m p a i r m e n t r a t i n g s o f a p h y s i c a l t h e r 
a p i s t used where t h e t r e a t i n g p h y s i c i a n r a t i f i e d t h e t h e r a p i s t ' s f i n d i n g s ) . We 
t h e r e f o r e adopt t h e Referee's c o n c l u s i o n s and o p i n i o n on t h e i s s u e o f sc h e d u l e d 
i m p a i r m e n t . 

The employer n e x t argues t h a t t h e Referee s h o u l d n o t have made an award 
f o r a c h r o n i c c o n d i t i o n l i m i t i n g t h e r e p e t i t i v e use o f each o f c l a i m a n t ' s s h o u l 
d e r s . The employer contends t h a t c l a i m a n t ' s t e s t i m o n y does n o t e s t a b l i s h a 
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c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her s h o u l d e r s . The employer a l s o 
a s s e r t s t h a t , a l t h o u g h Dr. J e w e l l completed a " f i l l - i n - t h e - b l a n k " l e t t e r i n d i 
c a t i n g t h a t c l a i m a n t had a c h r o n i c c o n d i t i o n , t h e r e a r e no o t h e r r e f e r e n c e s t o 
such a c o n d i t i o n i n h i s r e p o r t s . 

We agree t h a t c l a i m a n t has n o t proven t h a t she i s e n t i t l e d t o an award f o r 
a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her s h o u l d e r s . Except f o r h i s 
c o n c l u s o r y o p i n i o n i n response t o c l a i m a n t ' s c o u n s e l , Dr. J e w e l l has n o t docu
mented a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f c l a i m a n t ' s s h o u l d e r s . I n 
a d d i t i o n , even i f Dr. J e w e l l ' s response i s c o n s i d e r e d i n c o n j u n c t i o n w i t h c l a i m 
a n t ' s t e s t i m o n y , we a r e n o t persuaded t h a t c l a i m a n t has shown e v i d e n c e o f a 
r a t a b l e c h r o n i c c o n d i t i o n . Claimant t e s t i f i e d t h a t she had problems w i t h her 
f o r e a r m and her s h o u l d e r becoming sore a f t e r use. However, her t e s t i m o n y r e 
g a r d i n g soreness does n o t e s t a b l i s h a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use 
of. her s h o u l d e r s . A c c o r d i n g l y , we r e v e r s e t h e p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t awarded c l a i m a n t unscheduled permanent d i s a b i l i t y f o r her l e f t and r i g h t 
s h o u l d e r s . 

F i n a l l y , t h e employer contends t h a t t h e Referee s h o u l d have d i r e c t e d i t t o 
pay c l a i m a n t ' s s c h e d u l e d award a t t h e r a t e o f $145 per degree r a t h e r t h a n $305 
pe r degree. We agree w i t h t h e Referee t h a t t h e c o r r e c t r a t e f o r payment o f 
s c h e d u l e d permanent d i s a b i l i t y i s $305 per degree. See A l a n G. H e r r o n , 43 Van 
N a t t a 267, on r e c o n 43 Van N a t t a 1097 (1991). 

C l a i m a n t i s e n t i t l e d t o an assessed f e e f o r p r e v a i l i n g on t h e i s s u e o f 
r a t e o f s c h e d u l e d permanent d i s a b i l i t y . C laimant i s a l s o e n t i t l e d t o a f e e f o r 
p r e v a i l i n g , a g a i n s t t h e employer's r e q u e s t f o r r e d u c t i o n o f h i s s c h e d u l e d perma
nent d i s a b i l i t y award. A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e s o f r a t e and e x t e n t 
o f s c h e d u l e d permanent d i s a b i l i t y i s $750. I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e s (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 29, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t awarded c l a i m a n t 9 p e r c e n t 
(28.8 d e grees) unscheduled permanent d i s a b i l i t y f o r each s h o u l d e r i s r e v e r s e d . 
The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w con
c e r n i n g t h e i s s u e s o f e x t e n t o f scheduled permanent d i s a b i l i t y and r a t e o f 
s c h e d u l e d permanent d i s a b i l i t y , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f 
$750, p a y a b l e by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
RYAN R. PANTER, Claimant 
WCB Case No. MS-91003 
ORDER OF DISMISSAL 

N i c h o l s & Bogardus, Claimant A t t o r n e y s 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

D. K e v i n C a r l s o n , A s s i s t a n t A t t o r n e y G e n e ral 
M i l l e r , e t a l . , Defense A t t o r n e y s 

The SAIF C o r p o r a t i o n r e q u e s t s Board r e v i e w p u r s u a n t t o ORS 6 5 6 . 3 2 7 ( 1 ) ( b ) 
o f t h e D i r e c t o r ' s " o r d e r s . " Contending t h a t correspondence f r o m t h e D i r e c t o r t o 
SAIF c o n s t i t u t e " o r d e r s " f i n d i n g no bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s , 
SAIF asks t h a t t h i s case be remanded t o t h e D i r e c t o r f o r l a c k o f s u b s t a n t i a l 
e v i d e n c e t o s u p p o r t t h e " o r d e r s . " We d i s m i s s t h e r e q u e s t f o r Board r e v i e w . 

FINDINGS OF FACT 

On May 7, 1991, SAIF sent a l e t t e r t o t h e Workers' Compensation D i v i s i o n 
( M e d i c a l Review and Abuse S e c t i o n ) o f t h e Department o f I n s u r a n c e and Finance 
( h e r e a f t e r r e f e r r e d t o as "MRAS"). The l e t t e r s t a t e d : 

"Pursuant t o OAR 436-10-046, SAIF C o r p o r a t i o n r e q u e s t s a 
D i r e c t o r ' s r e v i e w o f [ c l a i m a n t ' s ] o n - t h e - j o b i n j u r y on t h e b a s i s 
t h a t [ c l a i m a n t ' s ] r e f u s a l [based on r e l i g i o u s g r o u n d s ] t o accep t 
b l o o d t r a n s f u s i o n s and/or b l o o d p r o d u c t s d u r i n g t h e a c u t e s t a g e o f 
h i s i n j u r y was m e d i c a l l y unreasonable and s e r i o u s l y compromised h i s 
l i f e and r e c o v e r y . Because [ c l a i m a n t ] r e f u s e d t r e a t m e n t e s s e n t i a l 
t o h i s r e c o v e r y , t h e r e has r e s u l t e d g r e a t e r m e d i c a l c o s t s and d i s 
a b i l i t y t h a n necessary f o r h i s i n j u r y . I t i s our r e q u e s t t h a t t h e 
M e d i c a l D i r e c t o r d e t e r m i n e a percentage o f m e d i c a l c o s t and d i s a b i l 
i t y t h a t a r e due t o [ c l a i m a n t ' s ] r e f u s a l t o accept b l o o d t r a n s f u 
s i o n s and/or b l o o d p r o d u c t s a t t h e t i m e o f h i s t r e a t m e n t . " 

I n a subsequent l e t t e r , SAIF s t a t e d t h a t i t s r e q u e s t f o r t h e D i r e c t o r ' s 
r e v i e w was made p u r s u a n t t o ORS 656.32 7 " i n t h a t t h e m e d i c a l t r e a t m e n t was ex
c e s s i v e and i n a p p r o p r i a t e " and t h a t c l a i m a n t ' s r e f u s a l t o accep t a b l o o d t r a n s 
f u s i o n o r b l o o d p r o d u c t s v i o l a t e d ORS 656.325. The l e t t e r f u r t h e r a s s e r t e d t h a t 
SAIF " s h o u l d n o t be r e s p o n s i b l e f o r t h a t p o r t i o n o f t h e m e d i c a l t r e a t m e n t and 
r e s u l t i n [ s i c ] d i s a b i l i t y deemed e x c e s s i v e and i n a p p r o p r i a t e o r t h a t w h i c h im
p e r i l e d o r r e t a r d e d h i s r e c o v e r y [ . ] " 

On J u l y 3 1 , 1991, MRAS, by l e t t e r , d i r e c t e d SAIF t o make immediate payment 
on a l l o u t s t a n d i n g b i l l s r e l a t i n g t o c l a i m a n t ' s m e d i c a l c a r e . The l e t t e r a l s o 
s t a t e d t h a t MRAS would c o n t i n u e t o " i n v e s t i g a t e t h e a l l e g a t i o n s made by SAIF 
p u r s u a n t t o ORS 656.325." A subsequent l e t t e r f rom MRAS d a t e d August 13, 1991, 
a l s o i n f o r m e d SAIF t h a t i t 

" c o n s t r u e d SAIF's l e t t e r t o be a r e q u e s t f o r r e d u c t i o n o f ben
e f i t s under t h e p r o v i s i o n s o f ORS 656.325 r a t h e r t h a n ORS 656.327. 
The t r e a t m e n t r e c o r d s you s u b m i t t e d i n d i c a t e t h a t SAIF Corp. i s ob
j e c t i n g t o a c t i o n s t a k e n by t h e c l a i m a n t , s p e c i f i c a l l y h i s r e f u s a l 
o f b l o o d p r o d u c t s because o f h i s r e l i g i o u s b e l i e f , n o t t h e m e d i c a l 
s e r v i c e s p r o v i d e d t o t h e c l a i m a n t . The r e c o r d s d i d n o t i n d i c a t e 
t h a t SAIF b e l i e v e d t h e m e d i c a l p r o v i d e r s made d e c i s i o n s w h i c h r e 
s u l t e d i n them p r o v i d i n g t r e a t m e n t e x c e s s i v e l y , i n a p p r o p r i a t e l y , i n 
e f f e c t i v e l y , o r i n v i o l a t i o n o f t h e r u l e s . As such, r e v i e w under 
ORS 656.327 does n o t appear t o be a p p r o p r i a t e . " 

On August 16, 1991, SAIF r e q u e s t e d Board r e v i e w p u r s u a n t t o ORS 
6 5 6 . 3 2 7 ( 1 ) ( b ) o f t h e D i r e c t o r ' s J u l y 3 1 , 1991 and August 13, 1991 " o r d e r s . " 
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CONCLUSIONS OF LAW 

I f an i n j u r e d w o r k e r , an i n s u r e r o r s e l f - i n s u r e d employer o r t h e d i r e c t o r 
b e l i e v e s t h a t an i n j u r e d worker i s r e c e i v i n g m e d i c a l t r e a t m e n t t h a t i s exces
s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e p e r f o r 
mance o f m e d i c a l s e r v i c e s and wishes r e v i e w o f t h e t r e a t m e n t by t h e d i r e c t o r , 
t h e i n j u r e d w o r k e r , i n s u r e r , o r s e l f - i n s u r e d employer s h a l l so n o t i f y t h e p a r 
t i e s and t h e d i r e c t o r . ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) . Unless t h e d i r e c t o r i s s u e s an o r d e r 
f i n d i n g t h a t no bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s , t h e d i r e c t o r s h a l l 
r e v i e w t h e m a t t e r p u r s u a n t t o ORS 656.327(2). See ORS 6 5 6 . 3 2 7 ( 1 ) ( b ) . 

The a p p e a l o f an o r d e r f i n d i n g t h a t no bona f i d e m e d i c a l s e r v i c e s d i s p u t e 
e x i s t s s h a l l be made d i r e c t l y t o t h e board w i t h i n 30 days a f t e r i s s u a n c e o f t h e 
o r d e r . I d . The boa r d s h a l l s e t a s i d e o r remand t h e o r d e r o n l y i f t h e b o a r d 
f i n d s t h a t t h e o r d e r i s n o t s u p p o r t e d by s u b s t a n t i a l e v i d e n c e i n t h e r e c o r d . 
I d . 

I n Jack H. G l u b r e c h t , 43 Van N a t t a 1753 ( 1 9 9 1 ) , we d i s c u s s e d t h e Board's 
j u r i s d i c t i o n t o r e v i e w an o r d e r under ORS 6 5 6 . 3 2 7 ( 1 ) ( b ) . I n t h a t case, SAIF 
s u b m i t t e d a p e t i t i o n t o MRAS r e q u e s t i n g i t t o d e c l a r e c l a i m a n t ' s home r e m o d e l i n g 
reimbursement c l a i m t o be o u t s i d e t h e coverage p r o v i d e d by ORS 656.245 and non-
compensable under ORS 656.327. Claimant responded t o SAIF's p e t i t i o n by e n c l o s 
i n g c o p i e s o f a h e a r i n g r e q u e s t f i l e d w i t h t h e Hearings D i v i s i o n o f t h e Workers' 
Compensation Board. The Referee s u b s e q u e n t l y h e l d t h a t ORS 656.327 was n o t ap
p l i c a b l e and t h a t t h e Hearings D i v i s i o n had j u r i s d i c t i o n t o c o n s i d e r t h e d i s 
p u t e . Responding t o SAIF's r e q u e s t t h a t i t i s s u e a f i n a l , a p p e a l a b l e o r d e r , 
MRAS s t a t e d on Feb r u a r y 12, 1991 t h a t i t d i d n o t i n t e n d t o i s s u e e i t h e r a "Bona 
F i d e D i s p u t e " o r "No Bona Fi d e D i s p u t e " o r d e r and expressed i t s d e s i r e t h a t t h e 
m a t t e r be r e s o l v e d i n t h e Hearings D i v i s i o n . SAIF t h e n r e q u e s t e d Board r e v i e w 
under ORS 656.327 o f t h e D i r e c t o r ' s February 12, 1991 " o r d e r . " 

We h e l d t h a t t h e Board l a c k e d a u t h o r i t y t o c o n s i d e r t h e m a t t e r and d i s 
missed t h e r e q u e s t f o r Board r e v i e w . G l u b r e c h t , supra a t 1756. We based our 
d e c i s i o n on o u r f i n d i n g t h a t t h e D i r e c t o r d i d n o t i s s u e an o r d e r f i n d i n g "no 
bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s " because he e x p r e s s l y r e f u s e d t o i s s u e 
such an o r d e r . I d . a t 1755. 

Here, t h e D i r e c t o r and m e d i c a l p r o v i d e r , S t . C h a r l e s M e d i c a l C e n t e r , agree 
t h a t , i f t h e D i r e c t o r ' s correspondence do not c o n s t i t u t e " o r d e r s " under ORS 
656.327, t h e h o l d i n g i n G l u b r e c h t governs t h i s case and c o n f i r m s t h a t t h e Board 
l a c k s j u r i s d i c t i o n . SAIF, however, argues t h a t G l u b r e c h t i s d i s t i n g u i s h a b l e 
f r o m t h e p r e s e n t case because t h e D i r e c t o r i n G l u b r e c h t e x p r e s s l y announced h i s 
i n t e n t i o n n o t t o i s s u e an o r d e r p u r s u a n t t o ORS 6 5 6 . 3 2 7 ( 1 ) ( b ) , w h i l e t h e 
D i r e c t o r h e r e o n l y found t h a t SAIF's r e q u e s t was a p p r o p r i a t e l y r e v i e w e d under 
ORS 656.325 r a t h e r t h a n 656.327. We d i s a g r e e . 

• I n G l u b r e c h t , we s p e c i f i c a l l y addressed and r e j e c t e d SAIF's argument t h a t 
t h e D i r e c t o r ' s r e f u s a l t o a c t c o n s t i t u t e d a f i n a l o r d e r under 6 5 6 . 3 2 7 ( 1 ) ( b ) . 
R a t h e r , we d e c l i n e d t o t r e a t t h e D i r e c t o r ' s r e f u s a l t o i s s u e an o r d e r as t h e 
v e r y o r d e r t h a t t h e D i r e c t o r had r e f u s e d t o i s s u e , c o n c l u d i n g t h a t a r e f u s a l t o 
i s s u e an o r d e r " f i n d i n g no bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s " d i d n o t 
s a t i s f y t h e s t a t u t e ' s r e q u i r e m e n t f o r our j u r i s d i c t i o n t h a t such an o r d e r be 
i s s u e d . G l u b r e c h t . supra a t 1756. 

Our d e c i s i o n i n G l u b r e c h t . however, s h o u l d n o t be c o n s t r u e d t o mean t h a t , 
i n o r d e r f o r us t o conclud e t h a t we do not have j u r i s d i c t i o n under ORS 656.327, 
t h e D i r e c t o r must e x p r e s s l y r e f u s e t o i s s u e an o r d e r under t h a t s t a t u t e . I n 
s t e a d , G l u b r e c h t stands f o r t h e p r o p o s i t i o n t h a t t h e D i r e c t o r must i s s u e an 
o r d e r " f i n d i n g no bona f i d e m e d i c a l s e r v i c e s d i s p u t e e x i s t s " b e f o r e t h e Board 
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has the a u t h o r i t y to review the matter at i s s u e . I d . We t h e r e f o r e next address 
whether the correspondence from MRAS dated J u l y 31, 1991 and August 13, 1991 
q u a l i f y as such o r d e r s . 

SAIF and claimant contend t h a t , i n determining t h a t ORS 656.327 d i d not 
apply to SAIF's request, the D i r e c t o r n e c e s s a r i l y concluded t h a t t h e r e was no 
bona f i d e medical s e r v i c e s d ispute. Both p a r t i e s t h e r e f o r e conclude t h a t the 
D i r e c t o r ' s l e t t e r s q u a l i f y as "orders" under ORS 656.327(1)(b) and t h a t t h i s 
Board has j u r i s d i c t i o n t o review whether they are supported by s u b s t a n t i a l e v i 
dence. 

The flaw i n the above reasoning i s i n the assumption t h a t the D i r e c t o r 
found t h a t no bona f i d e medical s e r v i c e s d isputes e x i s t s when he concluded t h a t 
"review under ORS 656.327 does not appear to be appropriate." We conclude t h a t 
the D i r e c t o r ' s determination regarding the i n a p p l i c a b i l i t y of ORS 656.327 does 
not q u a l i f y as an order under t h a t s t a t u t e . I n s t e a d , we f i n d t h a t , because the 
D i r e c t o r r e j e c t e d ORS 656.327 as the proper s t a t u t e to review SAIF's request, 
the D i r e c t o r never reached the i s s u e of the e x i s t e n c e of a bona f i d e medical 
s e r v i c e s d i s p u t e . Much l i k e the D i r e c t o r ' s a c t i o n s i n Glubrecht, the D i r e c t o r 
here simply r e f u s e d to i s s u e an order under ORS 656.327(1)(b), i n s t e a d conclud
ing t h a t ORS 656.325 was the appropriate s t a t u t e to review SAIF's r e q u e s t . 

Because we hold t h a t the Board i s without a u t h o r i t y to review the D i r e c 
t o r ' s d e c i s i o n under ORS 656.327, we do not address c l a i m a n t ' s contention t h a t 
SAIF f a i l e d t o p r o p e r l y invoke review by the D i r e c t o r because i t d i d not comply 
wi t h OAR 436-10-046. The request for review t h e r e f o r e must be d i s m i s s e d . 

I T I S SO ORDERED. 

December 27, 1991 C i t e as 43 Van Natta 2791 (1991) 

I n the Matter of the Compensation of 
DIANE E. SULLIVAN, Claimant 

WCB Case No. 88-09193 
ORDER ON REVIEW 

Roberts, et a l . , Defense Attorneys 

Reviewed by Board Members Gunn and K i n s l e y . 

Claimant, pro se, requests review of Referee Mongrain's Order on Remand 
t h a t : (1) upheld the i n s u r e r ' s d e n i a l , i n s o f a r as i t denied c o m p e n s a b i l i t y of 
c l a i m a n t ' s p r e e x i s t i n g degenerative low back c o n d i t i o n ; and (2) a f f i r m e d a 
Determination Order award of 11 percent (35.2 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r a low back condition. I n her a p p e l l a n t ' s b r i e f , claimant 
r e q u e s t s remand f o r the t a k i n g of a d d i t i o n a l evidence. I n i t s respondent's 
b r i e f , the i n s u r e r c h a l l e n g e s t h a t portion of the Order on Remand t h a t awarded 
c l a i m a n t ' s former attorney a $1,200 c a r r i e r - p a i d fee f o r s e r v i c e s i n p a r t i a l l y 
s e t t i n g a s i d e the i n s u r e r ' s d e n i a l , whereas the o r i g i n a l Opinion and Order 
awarded an a s s e s s e d fee of $800. On review, the i s s u e s are remand, compensabil
i t y , e x t e n t of permanent p a r t i a l d i s a b i l i t y and attorney f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
Remand 

Claimant has requested remand, a l l e g i n g t h a t she r e c e i v e d inadequate rep
r e s e n t a t i o n from her former attorney. She contends t h a t her a t t o r n e y was not 
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f u l l y prepared f o r hearing and requests t h a t t h i s matter be remanded to the Ref
eree f o r a review of the evidence. We deny the motion. 

We may remand to the Referee for the t a k i n g of a d d i t i o n a l evidence i f we 
f i n d t h a t the r e c o r d has been improperly, incompletely or otherwise i n s u f f i 
c i e n t l y developed. ORS 656.295(5). To merit remand, however, i t must be shown 
t h a t the evidence was not obtainable with due d i l i g e n c e at the time of the hear
i n g . Compton v. Weyerhaeuser Co., 301 Or 641 (1986). By c l a i m a n t ' s own a s s e r 
t i o n s , the evidence she seeks to submit i n t o evidence was not only o b t a i n a b l e , 
but a v a i l a b l e a t hearing. The a l l e g a t i o n t h a t her attorney was e i t h e r unaware 
of the evidence or unprepared for hearing i s i n s u f f i c i e n t to merit remand. With 
regards to c l a i m a n t ' s a s s e r t i o n t h a t she was not p r o p e r l y r e p r e s e n t e d , we note 
t h a t the Workers' Compensation Board i s not the proper forum to l i t i g a t e these 
a l l e g a t i o n s . 

Compensability and Extent of Permanent D i s a b i l i t y 

We adopt the c o n c l u s i o n s and reasoning concerning the c o m p e n s a b i l i t y and 
extent of d i s a b i l i t y i s s u e s as s e t f o r t h i n the Referee's order. 

Attorney Fees 

I n h i s o r i g i n a l order, the Referee awarded c l a i m a n t ' s former a t t o r n e y a 
$800 c a r r i e r - p a i d fee f o r s e r v i c e s rendered i n p a r t i a l l y p r e v a i l i n g a g a i n s t the 
i n s u r e r ' s d e n i a l . I n our Order on Remand, we vacated t h a t order and remanded 
f o r the t a k i n g a d d i t i o n a l evidence. A f t e r f u r t h e r evidence was submitted, the 
Referee i s s u e d h i s second order and i n c r e a s e d the a s s e s s e d a t t o r n e y fee award to 
$1,200. 

A f t e r c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and applying 
them t o t h i s c ase, we f i n d t h a t a reasonable a s s e s s e d a t t o r n e y fee f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s at hearing concerning the c o m p e n s a b i l i t y i s s u e i s 
$1,200, to be paid by the i n s u r e r . I n reaching t h i s c o n c l u s i o n , we have p a r t i c 
u l a r l y c o n s i d e r e d t h e ( t i m e devoted to the case (as represented by a p p e l l a n t ' s 
b r i e f , statement of s e r v i c e s and the hearing r e c o r d ) , the complexity of the 
i s s u e , and the v a l u e of the i n t e r e s t involved. 

ORDER 

The R e f e r e e ' s order dated February 13, 1991 i s a f f i r m e d . 

December 27, 1991 C i t e as 43 Van Natta 2792 (19911 

I n the Matter of the Compensation of 
CHARLES W. WILSON, Claimant 

WCB Case No. 90-09378 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant Attorneys 
R i c k Dawson ( S a i f ) , Defense Attorney 

Reviewed by Board Members Tenenbaum and Gunn. 

The SAIF Corporation requests review of Referee B l a c k ' s order t h a t : (1) 
s e t a s i d e i t s d e n i a l of claimant's c l a i m for a low back i n j u r y ; and (2) a s s e s s e d 
a p e n a l t y f o r i t s untimely d e n i a l . On review, the i s s u e s a re c o m p e n s a b i l i t y and 
p e n a l t i e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 
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We adopt the Referee's f i n d i n g s of f a c t with the f o l l o w i n g supplementa
t i o n . 

The l i f t i n g i n c i d e n t at work m a t e r i a l l y c o n t r i b u t e d to c l a i m a n t ' s d i s a b i l 
i t y and need f o r treatment. SAIF's delay i n denying c l a i m a n t ' s c l a i m was unrea
sonable. 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s matter, the Referee applied the law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , chapter 2. The hearing was convened a f t e r J u l y 1, 
1990. Therefore, the "savings c l a u s e " contained i n s e c t i o n 54(2) does not 
apply. I n a d d i t i o n , the matter at i s s u e here i s not s u b j e c t to a s p e c i a l excep
t i o n to the Act's general a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, 
a p p l i c a t i o n of the 1990 amendments w i l l not produce an absurd or u n j u s t r e s u l t 
i n c o n s i s t e n t with the purposes and p o l i c i e s of the workers' compensation law. 
I d a M. Walker, 43 Van Natta 1402 (1991). Accordingly, we too a n a l y z e t h i s mat
t e r under the Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

Compensability 

We adopt the Referee's conclusions and opinion regarding the compensabil
i t y i s s u e , w i t h the f o l l o w i n g supplementation. 

Because claimant had a p r e e x i s t i n g low back c o n d i t i o n , the determination 
of c o m p e n s a b i l i t y i s a two-part t e s t under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . See Bahman M. 
N a z a r i , 43 Van Natta 2368 (1991). F i r s t , claimant must e s t a b l i s h a compensable 
i n j u r y by proving t h a t the work accident was a m a t e r i a l c o n t r i b u t i n g cause of 
h i s d i s a b i l i t y and need for treatment. See Mark N. Wiedle, 43 Van Natta 855 
(1991). I f so, claimant i s e n t i t l e d to d i s a b i l i t y compensation and treatment 
only to the e x t e n t the compensable i n j u r y i s the major c o n t r i b u t i n g cause of 
t h a t d i s a b i l i t y or need f o r p a r t i c u l a r treatment. Bahman M. N a z a r i , supra. 

We agree w i t h the Referee t h a t , based on claimant's c r e d i b l e h i s t o r y and 
Dr. C a r l s t r o m ' s opinion (Tr. 61-62), claimant has e s t a b l i s h e d t h a t the l i f t i n g 
i n c i d e n t a t work was the major c o n t r i b u t i n g cause of h i s low back c o n d i t i o n r e 
q u i r i n g treatment and r e s u l t i n g i n d i s a b i l i t y . Accordingly, c l a i m a n t has s a t i s 
f i e d both p a r t s of the Nazari t e s t for compensability under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . We a l s o conclude, contrary to SAIF's argument on review, t h a t 
the R e f e r e e ' s f i n d i n g t h a t claimant was c r e d i b l e was based at l e a s t i n p a r t on 
h i s o b s e r v a t i o n of claimant's demeanor and c a r r i a g e at hearing. 

P e n a l t i e s 

The Referee a s s e s s e d a penalty for SAIF's unreasonable delay i n denying 
c l a i m a n t ' s c l a i m . Claimant f i l e d h i s c l a i m on November 15, 1989, but i t was not 
denied u n t i l March 7, 1990, almost four months l a t e r . That delay was unexplain
ed and, t h e r e f o r e , unreasonable. See L e s t e r v. Weyerhaeuser, 70 Or App 307, 312 
(1984). For i t s unreasonable delay, SAIF may be a s s e s s e d a p e n a l t y under 
ORS 656.262(10)(a) based on any amounts of compensation due at the time of the 
d e n i a l . See Wacker S i l t r o n i c Corporation v. Satcher, 91 Or App 654, 658 (1988). 
However, t h e r e i s no evidence t h a t any amounts of compensation were then due; 
SAIF e v i d e n t l y p a i d i n t e r i m compensation and medical b e n e f i t s up t o the date of 
i t s d e n i a l . Therefore, t h e r e i s no b a s i s for a s s e s s i n g a p e n a l t y . See Wacker 
S i l t r o n i c v. Satcher, 103 Or App 513 (1990). 

However, ORS 656.382(1) provides for an a s s e s s e d attorney fee when an i n 
s u r e r unreasonably r e s i s t s the payment of compensation, even though t h e r e are no 
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amounts of compensation then due upon which to base a pe n a l t y . See N i c o l a s a 
Martinez, 43 Van Natta 1638 (1991). We f i n d t h a t SAIF's delay i n responding to 
c l a i m a n t ' s c l a i m had the e f f e c t of delaying the payment of compensation. There
f o r e , we a s s e s s an attorney fee pursuant to ORS 656.382(1). See R i c h a r d J . 
Stevenson, 43 Van Natta 1883 (1991); Steve Chambers, 42 Van Natta 524 (1990); 
C i n d i A. Cadieux, 41 Van Natta 2259 (1989). A f t e r c o n s i d e r i n g the f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and applying them to t h i s c ase, we a s s e s s an att o r n e y 
fee of $300. I n rea c h i n g t h i s conclusion, we have p a r t i c u l a r l y c o n s i d e r e d the 
time devoted t o the i s s u e , the complexity of the i s s u e , and the val u e of the 
i n t e r e s t i n v o l v e d . 

Attorney Fee On Review 

Claimant i s e n t i t l e d t o an asse s s e d attorney fee f o r p r e v a i l i n g over the 
SAIF Corporation's request f o r review. ORS 656.382(2). A f t e r c o n s i d e r i n g the 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and applying them to t h i s c a s e , we f i n d 
t h a t a reasonable fee f o r claimant's attorney's s e r v i c e s on review concerning 
the c o m p e n s a b i l i t y i s s u e i s $767, to be paid by the SAIF Corporation. I n r e a c h 
ing t h i s c o n c l u s i o n , we have p a r t i c u l a r l y considered the time devoted to the 
i s s u e (as re p r e s e n t e d by claimant's respondent's b r i e f ) , the complexity of the 
i s s u e , and the value of the i n t e r e s t involved. 

ORDER 

The R e f e r e e ' s order dated November 23, 1990, i s af f i r m e d i n p a r t and r e 
ver s e d i n p a r t . That p o r t i o n of the Referee's order t h a t a s s e s s e d a p e n a l t y 
a g a i n s t the SAIF Corporation i s reversed. Claimant's a t t o r n e y i s awarded a 
p e n a l t y - r e l a t e d a t t o r n e y fee of $300. The remainder of the order i s aff i r m e d . 
For s e r v i c e s on review, claimant's attorney i s awarded an a s s e s s e d a t t o r n e y fee 
of $767, to be paid by the SAIF Corporation. 

November 15, 1991 C i t e as 43 Van Natta 2794 (1991) 

I n the Matter of the Compensation of 
LINDA SAWAYA, Ap p l i c a n t 
WCB Case No. CV-91010 
CRIME VICTIM ORDER 

G e r r i L. F i t z g e r a l d , Department of J u s t i c e 

L i n d a Sawaya, h e r e a f t e r r e f e r r e d to as a p p l i c a n t , has requested Board r e 
view of the Department of J u s t i c e ' s June 5, 1991 Order on R e c o n s i d e r a t i o n . By 
i t s order, the Department found a p p l i c a n t was e n t i t l e d to b e n e f i t s as a v i c t i m 
of a crime under ORS 147.005 to 147.635. However, the Department denied payment 
f o r c h i r o p r a c t i c and massage therapy because these treatments were not provided 
by, nor r e f e r r e d out by, a p p l i c a n t ' s p r i v a t e h e a l t h c a r r i e r . 

F o l l o w i n g our r e c e i p t of the request f o r Board review, a p p l i c a n t was ad
v i s e d t h a t she was e n t i t l e d to present her case to a hearing o f f i c e r . To ex e r 
c i s e her r i g h t t o a hearing, a p p l i c a n t was i n s t r u c t e d to n o t i f y the Board w i t h i n 
15 days from the date the Department mailed her a copy of the r e c o r d . The De
partment mailed a copy of i t s record to a p p l i c a n t on September 18, 1991. Having 
r e c e i v e d no hear i n g request w i t h i n the r e q u i s i t e time period, we have conducted 
our review based s o l e l y on the record. OAR 438-82-030(2). 

ISSUE 

Whether a p p l i c a n t i s e n t i t l e d to c h i r o p r a c t i c treatment and massage t h e r 
apy t h a t was n e i t h e r provided by, nor r e f e r r e d out by, her p r i v a t e h e a l t h c a r 
r i e r . 
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A p p l i c a n t was p h y s i c a l l y a s s a u l t e d on February 11, 1991. As a r e s u l t of 
t h i s unprovoked a t t a c k , she s u s t a i n e d i n j u r i e s to her to the l e f t s i d e of her 
f a c e and neck. She was t r e a t e d at the emergency room at K a i s e r Permanente, her 
p r i v a t e c a r r i e r . At t h a t time she r e c e i v e d s t i t c h e s f o r a f a c i a l l a c e r a t i o n . 
Three weeks f o l l o w i n g her emergency room v i s i t , a p p l i c a n t returned to K a i s e r 
Permanente t o have her s t i t c h e s removed. These two v i s i t s were the only times 
a p p l i c a n t sought treatment from her p r i v a t e c a r r i e r . 

F o l l o w i n g the emergency room v i s i t , a p p l i c a n t sought treatment from Dr. 
J o l l e y , c h i r o p r a c t o r , who had t r e a t e d her p r i o r to the a s s a u l t . A p p l i c a n t a l s o 
t r e a t e d w i t h Dr. Green, chiropractor/naturopath, on r e f e r r a l from Dr. J o l l e y . 
Dr. J o l l e y and Dr. Green provided c h i r o p r a c t i c and acupuncture treatment f o r 
c e r v i c a l s p i n e pain, spasms and l e f t face numbness. Dr. Green a l s o r e f e r r e d 
a p p l i c a n t f o r massage therapy. Applicant a l s o r e c e i v e d c o u n s e l i n g therapy dur
ing t h i s time p e r i o d from Marsha Graham, L.C.S.W. 

On May 21, 1991, the Department i s s u e d an order t h a t found t h a t claimant 
was the v i c t i m of a compensable crime and awarded compensation f o r l o s s of 
e a r n i n g s and compensation f o r h o s p i t a l , medical and c o u n s e l i n g expenses d i r e c t l y 
r e l a t e d to the crime. Applicant requested r e c o n s i d e r a t i o n of t h a t p o r t i o n of 
the order which d e c l i n e d to provide compensation f o r c h i r o p r a c t i c treatment and 
massage therapy. On June 5, 1991, the Department i s s u e d a order on r e c o n s i d e r a 
t i o n t h a t d e c l i n e d to grant compensation for c h i r o p r a c t i c treatment and massage 
therapy on the b a s i s t h a t claimant's p r i v a t e c a r r i e r would have p a i d f o r these 
expenses had i t r e f e r r e d a p p l i c a n t to a p h y s i c i a n for these treatments. 

CONCLUSIONS OF LAW AND OPINION 

The standard of review for cases appealed to the Board under the a c t i s de 
novo on the e n t i r e record. ORS 147.155(5); J i l l M. G a b r i e l , 35 Van Natta 1224, 
1226 (1983). 

Pursuant t o ORS 147.155(5), no evidence i s a d m i s s i b l e a t a h e a r i n g before 
the Board t h a t has not p r e v i o u s l y been considered by the Department. However, 
the Board i s a l s o empowered to conduct proceedings i n any manner t h a t w i l l 
a c h i e v e s u b s t a n t i a l j u s t i c e . Lynda J . Dean, 39 Van Natta 328 (1987). 

The Department r e j e c t e d a p p l i c a n t ' s request f o r payment of c h i r o p r a c t i c 
treatment and massage therapy on the b a s i s t h a t the s e r v i c e s were n e i t h e r 
provided by, nor r e f e r r e d out by, her p r i v a t e c a r r i e r . A p p l i c a n t ' s l e t t e r ask
ing f o r review of the Department's order i n d i c a t e s t h a t her p r i v a t e c a r r i e r n e i 
t h e r p r o v i d e s the kind of s e r v i c e s i n question, nor does i t s emergency room 
p h y s i c i a n s make r e f e r r a l s f o r f u r t h e r treatment. The c u r r e n t r e c o r d c o n t a i n s 
two emergency room r e p o r t s from claimant's p r i v a t e c a r r i e r , but does not c o n t a i n 
evidence concerning her p r i v a t e c a r r i e r ' s method of r e f e r r a l , i f any, f o r t r e a t 
ment i t does not provide. 

We c o n s i d e r evidence regarding the a v a i l a b i l i t y of c h i r o p r a c t i c and 
massage s e r v i c e s through a p p l i c a n t ' s p r i v a t e c a r r i e r , as w e l l as the c a r r i e r ' s 
r e f e r r a l p o l i c y , to be v i t a l to a determination of whether the c l a i m f o r the 
treatments should be paid. Under these circumstances, we conclude t h a t substan
t i a l j u s t i c e would best be served by c o n s i d e r a t i o n of evidence concerning 
whether c h i r o p r a c t i c treatments and massage therapy were a v a i l a b l e through ap
p l i c a n t ' s p r i v a t e c a r r i e r during the period i n question and, whether the a p p l i 
c a n t ' s p r i v a t e c a r r i e r had a r e f e r r a l p o l i c y for treatment i t does not provide. 

Accordingly, t h i s matter i s remanded to the Department of J u s t i c e Crime 
V i c t i m s ' Compensation Fund for f u r t h e r development of the r e c o r d c o n s i s t e n t with 
t h i s order. Once the record has been s u f f i c i e n t l y developed concerning the 
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i s s u e s addressed i n t h i s order, the Department s h a l l proceed w i t h i t s r e c o n s i d 
e r a t i o n and i s s u e an Order on Reconsideration. 

I T I S SO ORDERED. 

December 30, 1991 ; C i t e as 43 Van Natta 2796 (1991) 

I n the Matter of the Compensation of 
CHARLES S. BUTTS, Claimant 

WCB Case Nos. 90-20990 & 90-20991 
ORDER ON REVIEW 

Welch, et a l . , Claimant Attorneys 
J e f f Gerner ( S a i f ) , Defense Attorney 

Reviewed by Board Members Westerband and Gunn. 

The SAIF Corporation requests review of those p o r t i o n s of Referee'Daron's 
order t h a t : (1) d i r e c t e d i t to pay temporary d i s a b i l i t y pursuant t o an e a r l i e r 
r e f e r e e ' s order; and (2) a s s e s s e d p e n a l t i e s and attorney f e e s f o r an a l l e g e d l y 
unreasonable f a i l u r e to pay the aforementioned b e n e f i t s pending Board review of 
the e a r l i e r r e f e r e e ' s order. On review, SAIF contends t h a t , s i n c e i t requested 
Board review of the e a r l i e r r e f e r e e ' s order a f t e r amended ORS 656.313 became e f 
f e c t i v e , i t was not r e q u i r e d to pay a p o r t i o n of the aforementioned temporary 
d i s a b i l i t y b e n e f i t s pending review. We r e v e r s e . 

FINDINGS OF FACT 

On February 13, 1987, claimant s u s t a i n e d a compensable i n j u r y t o h i s r i g h t 
arm. On A p r i l 16, 1987, claimant s u s t a i n e d a compensable i n j u r y to h i s r i b 
cage, mid and upper back on the r i g h t s i d e . The A p r i l 16, 1987 c l a i m was f i r s t 
c l o s e d by a J u l y 30, 1987 Determination Order. The February 13, 1987 c l a i m was 
f i r s t c l o s e d by a J u l y 30, 1987 Determination Order. 

Claimant's February 13, 1987 c l a i m was subsequently reopened and t h e r e 
a f t e r c l o s e d by a November 30, 1989 Determination Order. I n March 1990, c l a i m 
ant r e q uested a hearing contending t h a t the November 1989 Determination Order 
prematurely c l o s e d h i s c l a i m or a l t e r n a t i v e l y t h a t he had s u s t a i n e d an aggrava
t i o n . The h e a r i n g was convened and continued p r i o r to J u l y 1, 1990. A l s o 
p r i o r t o J u l y 1, 1990, claimant requested a hearing contending t h a t he had 
s u s t a i n e d an aggravation of h i s A p r i l 16, 1987 compensable i n j u r y . However, 
t h i s r e q u e s t f o r hearing was not convened and continued p r i o r to J u l y 1, 1990. 

Claimant's hearing requests were co n s o l i d a t e d and on J u l y 24, 1990, a 
h e a r i n g was h e l d before an e a r l i e r r e f e r e e . T h e r e a f t e r , the e a r l i e r r e f e r e e 
ordered t h a t f o r c l a i m s p r o c e s s i n g purposes, claimant's A p r i l 16, 1987 i n j u r y 
c l a i m was t o be merged with h i s February 13, 1987 c l a i m with February 13, 1987 
designated as the date of i n j u r y . The r e f e r e e a l s o ordered t h a t the November 
30, 1989 Determination Order be s e t a s i d e and t h a t the c l a i m be remanded to SAIF 
fo r c o n t i n u i n g payments of time l o s s b e n e f i t s u n t i l c l o s u r e . SAIF appealed the 
e a r l i e r r e f e r e e ' s order. 

SAIF p a i d time l o s s b e n e f i t s from November 30, 1988 through March 7, 1990. 
F o l l o w i n g the e a r l i e r r e f e r e e ' s August 17, 1990 order, SAIF resumed paying time 
l o s s b e n e f i t s . SAIF d i d not r e t r o a c t i v e l y pay time l o s s b e n e f i t s f o r the time 
p e r i o d from March 7, 1990 through August 17, 1990. SAIF d i d not pay time l o s s 
b e n e f i t s from March 7, 1990 through August 17, 1990 pursuant to the J u l y 1990 
amendments to ORS 656.313. 
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I n November 1990, claimant requested a hearing concerning SAIF's f a i l u r e 
t o pay time l o s s b e n e f i t s from March 7, 1990 through August 17, 1990. A hearing 
was h e l d i n t h i s matter on January 29, 1991. 

On A p r i l 30, 1991, the Board affirmed the r e l e v a n t p o r t i o n s of the e a r l i e r 
R e f e r e e ' s order. See C h a r l e s S. Butts, 43 Van Natta 1014 (1991). 

CONCLUSIONS OF LAW AND OPINION 

P r i o r to J u l y 1, 1990, ORS 656.313 provided t h a t " [ f ] i l i n g by an employer 
or the i n s u r e r of a request f o r review or court appeal s h a l l not s t a y payment of 
compensation to a claimant." The l e g i s l a t u r e , however, amended ORS 656.313 
e f f e c t i v e J u l y 1, 1990. As amended, ORS 656.313 s t a t e s t h a t the f i l i n g of such 
a r e q u e s t or appeal s t a y s the payment of compensation appealed except f o r : 
(1) temporary d i s a b i l i t y b e n e f i t s t h a t accrue from the date of the order appeal
ed from u n t i l c l o s u r e under ORS 656.268, or u n t i l the order appealed from i s i t 
s e l f r e v e r s e d , whichever event f i r s t occurs; and (2) permanent t o t a l d i s a b i l i t y 
b e n e f i t s t h a t accrue from the date of the order appealed from u n t i l the order 
appealed from i s r e v e r s e d . ORS 656.313(1)(a), (A), (B) . 

R e l y i n g on S e c t i o n 54(2) of Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , the Ref
e r e e concluded t h a t former ORS 656.313 was a p p l i c a b l e s i n c e c l a i m a n t ' s hearing 
r e q u e s t which r e s u l t e d i n the e a r l i e r r e f e r e e ' s August 17, 1990 order was f i l e d 
b e f o r e May 1, 1990 and the hearing was convened before J u l y 1, 1990. We d i s 
agree. 

The c l a i m s p r o c e s s i n g matter of SAIF's f a i l u r e t o pay compensation awarded 
by the e a r l i e r r e f e r e e ' s order and claimant's o b j e c t i o n s to SAIF's conduct, were 
a s e p a r a t e c l a i m s p r o c e s s i n g matter t h a t did not a r i s e u n t i l a f t e r the e a r l i e r 
r e f e r e e ' s order. See Raymond J . Seebach, 43 Van Natta 2687 (1991). Inasmuch 
as c l a i m a n t ' s h e a r i n g request regarding t h i s procedural c l a i m s p r o c e s s i n g matter 
was not f i l e d before May 1, 1990 and hearing regarding t h i s matter was not con
vened p r i o r to J u l y 1, 1990, the matter involved here was not " i n l i t i g a t i o n f o r 
the purposes of s e c t i o n 5 4 ( 2 ) . I d . Therefore, amended ORS 656.313 a p p l i e s to 
t h i s c a s e . I d . 

Consequently, SAIF was e n t i t l e d to stay payment of the compensation 
awarded by the e a r l i e r r e f e r e e ' s order which was payable from March 7, 1990 
through August 16, 1990, the day before the e a r l i e r August 17, 1990 order. ORS 
6 5 6 . 3 1 3 ( 1 ) ( a ) ( A ) . 

A c c o rdingly, we r e v e r s e t h a t portion of the Referee's order which held 
t h a t SAIF was o b l i g a t e d to pay claimant's temporary d i s a b i l i t y compensation f o r 
the p e r i o d of March 7, 1990 through August 16, 1990 pending Board review of the 
e a r l i e r r e f e r e e ' s August 17, 1990 order. Furthermore, s i n c e we have concluded 
t h a t SAIF was e n t i t l e d to stay payment of the aforementioned compensation, i t 
f o l l o w s t h a t the SAIF's f a i l u r e to pay these b e n e f i t s was not unreasonable. 
T h e r e f o r e , we a l s o r e v e r s e the Referee's assessment of a pe n a l t y and r e l a t e d 
a t t o r n e y fee f o r unreasonable conduct based upon t h i s stayed compensation. 

ORDER 

The R e f e r e e ' s order dated March 7, 1991 i s re v e r s e d . 

Board Member Gunn s p e c i a l l y concurring. 

The r e s u l t reached i n t h i s case i s c o r r e c t under Raymond J . Seebach, 43 
Van Natta 2687 (1991), which I f e e l c o n s t r a i n e d to follow under the p r i n c i p l e of 
s t a r e d e c i s i s . I w r i t e only to r e i t e r a t e the po i n t s r a i s e d by the d i s s e n t i n 
Seebach. 
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I n the Matter of the Compensation of 
ROBIN A. COLLINS, Claimant 

WCB Case No. 90-18746 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant Attorneys 
Nancy Marque ( S a i f ) , Defense Attorney 

Reviewed by Board Members Gunn and Westerband. 

The SAIF Corporation requests review of t h a t p o r t i o n of Referee D a v i s ' 
order tha t , awarded an a s s e s s e d attorney fee pursuant to ORS 656.382(1). On 
review, the i s s u e i s attorney f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t SAIF had unreasonably r e s i s t e d payment of temporary 
d i s a b i l i t y compensation. On t h a t b a s i s , he awarded: (1) c l a i m a n t a p e n a l t y of 
25 percent of the amount of temporary d i s a b i l i t y compensation awarded by h i s 
order; and (2) c l a i m a n t ' s attorney an a s s e s s e d fee of $400 pursuant t o ORS 
656.382(1). 

SAIF contends t h a t claimant's attorney was not e n t i t l e d to an a s s e s s e d fee 
pursuant t o ORS 656.382(1). I n s t e a d , SAIF argues t h a t , pursuant t o ORS 
656.262(10), c l a i m a n t ' s attorney was e n t i t l e d to one-half of the p e n a l t y awarded 
to c l a i m a n t , i n l i e u of an attorney fee. We agree. 

Claimant argues t h a t ORS 656.262(10) a p p l i e s only when the D i r e c t o r has 
e x c l u s i v e j u r i s d i c t i o n . She notes t h a t the i s s u e at hearing was not s o l e l y l i m 
i t e d t o p e n a l t i e s and attorney fees under ORS 656.262(10). Thus, she argues, 
the D i r e c t o r d i d not have e x c l u s i v e j u r i s d i c t i o n and the one-half p e n a l t y a t t o r 
ney fee p r o v i s i o n does not govern t h i s case. Although we agree t h a t the D i r e c 
t o r d i d not have e x c l u s i v e j u r i s d i c t i o n over t h i s case, we d i s a g r e e t h a t , as a 
r e s u l t , ORS 656.262(10) does not apply. 

Claimant ignores ORS 656.262(10)(b) which provides t h a t "[w]hen the d i r e c 
t o r does not have e x c l u s i v e j u r i s d i c t i o n over proceedings r e g a r d i n g the a s s e s s 
ment and payment of the a d d i t i o n a l amount described i n t h i s s u b s e c t i o n , the pro
v i s i o n f o r a t t o r n e y f e e s provided i n t h i s s ubsection s h a l l apply i n the other 
proceeding." ORS 656.262(10) d e a l s with, i n t e r a l i a , a d d i t i o n a l amounts i n the 
form of p e n a l t i e s r e l a t i n g to an i n s u r e r ' s unreasonable delay or unreasonable 
r e f u s a l to pay compensation. The hearing d e a l t with the i s s u e of SAIF's unrea
sonable r e s i s t a n c e to payment of temporary d i s a b i l i t y compensation. Thus, ORS 
656.262(10)(b) a p p l i e s to t h i s case. 

Here, the f a c t u a l b a s i s supporting the ORS 656.382(1) fee — SAIF's unrea
sonable r e s i s t a n c e to payment of temporary d i s a b i l i t y compensation — i s i d e n t i 
c a l t o the f a c t u a l b a s i s f o r which a penalty i s a s s e s s a b l e under ORS 
656.262(10)(a) and ( b ) . Moreover, there are amounts "then due" on which t o 
a s s e s s a p e n a l t y under ORS 656.262(10). Under these circumstances, the s i m u l t a 
neous assessment of an attorney fee under ORS 656.382(1) would contravene the 
l e g i s l a t i v e i n t e n t expressed i n ORS 656.262(10)(a) and (b) t h a t c l a i m a n t ' s 
a t t o r n e y r e c e i v e one-half the penalty, " i n l i e u of an attorney f e e . " N i c o l a s a 
Martinez, 43 Van Natta 1638 (1991); Harry E. F o r r e s t e r , 43 Van Natta 1480 
(1991). Accordingly, pursuant to ORS 656.262(10)(b), one-half of the 25 percent 
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p e n a l t y awarded by the Referee s h a l l be paid to claimant's attorney, i n l i e u of 
an a t t o r n e y f e e . 

ORDER 
s 

The R e f e r e e ' s order dated A p r i l 16, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n of the order t h a t a s s e s s e d a separate a t t o r n e y fee of 
$400 i s r e v e r s e d . I n l i e u of an attorney fee, claimant's attorney s h a l l r e c e i v e 
one-half of the penalty of 25 percent of the amount of temporary d i s a b i l i t y com
pen s a t i o n awarded by the Referee. The remainder of the Referee's order i s 
a f f i r m e d . 

December 30, 1991 : C i t e as 43 Van Natta 2799 (1991) 

I n the Matter of the Compensation of 
DENNIS E. CONNOR, Claimant 

WCB Case No. 90-19315 
ORDER ON REVIEW 

Brother, et a l . , Claimant Attorneys 
Roberts, et a l . , Defense Attorneys 

Reviewed by Board Members Westerband and Gunn. 

Claimant r e q u e s t s review of Referee Myzak's order t h a t i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a shoulder i n j u r y from 10 
percent (32 d e g r e e s ) , as awarded by a Determination Order, to 17 percent (54.4 
d e g r e e s ) . On review, the i s s u e i s extent of unscheduled permanent d i s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s matter, the Referee a p p l i e d the law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , chapter 2. Claimant requested a h e a r i n g a f t e r May 
1, 1990, and the hearing was convened a f t e r J u l y 1, 1990. Therefore, the l i t i 
g a t i o n " s a v i n g s c l a u s e " contained i n s e c t i o n 54(2) does not apply. I n a d d i t i o n , 
the matter at i s s u e here i s not s u b j e c t to a s p e c i a l exception t o the Act's gen
e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n of the 
1990 amendments w i l l not produce an absurd or u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
the purposes and p o l i c i e s of the workers' compensation law. Ida M. Walker, 
43 Van Natta 1402 (1991). Accordingly, we analyze t h i s matter under the Work
e r s ' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

R e l y i n g on amended ORS 656.245(3)(b)(B), the Referee found t h a t claimant 
was not e n t i t l e d t o any r a t i n g f o r l o s s of range of motion i n h i s c e r v i c a l 
s p i n e , lumbar spine or r i g h t shoulder because claimant's a t t e n d i n g p h y s i c i a n at 
the time of c l a i m c l o s u r e d i d not make, adopt or concur i n any range of motion 
f i n d i n g s . We agree. 

ORS 656.245(3)(b)(B) provides, i n p e r t i n e n t p a r t , t h a t " [ e ] x c e p t as other
wise provided i n t h i s chapter, only the attending p h y s i c i a n at the time of c l a i m 
c l o s u r e may make f i n d i n g s regarding the worker's impairment f o r the purpose of 
e v a l u a t i n g the worker's d i s a b i l i t y . " Thus, the c l e a r language of the s t a t u t e as 
a p p l i e d t o the present case means t h a t , although the d i s a b i l i t y i s r a t e d a t the 
time of h e a r i n g , the attending p h y s i c i a n at the time of c l a i m c l o s u r e provides 
the f i n d i n g s regarding the worker's impairment. 
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Here, Dr. A l t r o c c h i resumed h i s s t a t u s as c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t 
on August 10, 1990. (Ex. 107). Around t h a t date, claimant moved to Montana, 
and Dr. A l t r o c c h i a u t h o r i z e d c h i r o p r a c t i c treatment i n Montana once a week f o r 
the next two months. (Ex. 108-1). On August 17, 1990, Dr. Buzan, a Montana 
c h i r o p r a c t o r , f i r s t t r e a t e d claimant. (Ex. 111). There i s no evidence i n the 
r e c o r d of medical treatment a f t e r t h a t date. By January 7, 1991, c l a i m a n t had 
r e t u r n e d to Oregon, and on t h a t date he underwent a p h y s i c a l c a p a c i t y e v a l u a t i o n 
a t the S t . C h a r l e s Medical Center. (Ex. 115). T h i s e v a l u a t i o n was conducted by 
p h y s i c a l t h e r a p i s t s . 

On t h e s e f a c t s , we f i n d t h a t Dr. A l t r o c c h i was c l a i m a n t ' s a t t e n d i n g p h y s i 
c i a n a t the time of c l a i m c l o s u r e . As a c h i r o p r a c t o r , Dr. Buzan was not e l i g i 
b l e to be the a t t e n d i n g p h y s i c i a n on October 29, 1990, the date of c l a i m c l o 
s u r e . See ORS 6 5 6 . 0 0 5 ( 1 2 ) ( b ) ( B ) . Furthermore, Dr. Buzan was p r o v i d i n g c h i r o 
p r a c t i c s e r v i c e s under the a u t h o r i z a t i o n of Dr. A l t r o c c h i . 

On August 10, 1990, Dr. A l t r o c c h i noted t h a t claimant had "decreased s i d e -
bending t o the r i g h t " i n h i s lumbar spine. (Ex. 108-1). However, A l t r o c c h i 
p r o v i d e s no r a t a b l e range of motion measurements for the lumbar spine, c e r v i c a l 
s pine or r i g h t shoulder. Furthermore, although A l t r o c c h i adamantly d i s p u t e s the 
Western Medical C o n s u l t a n t s ' f i n d i n g s of marked pain behavior, he does not adopt 
t h e i r range of motion measurements. ( I d . ) 

Claimant argues t h a t he i s e n t i t l e d to an impairment v a l u e based on the 
l o s s of range of motion measured by E x h i b i t 115, a p h y s i c a l t h e r a p i s t ' s r e p o r t . 
However, even under the law p r i o r to the 1990 amendments, E x h i b i t 115 would not 
support an impairment r a t i n g . Under former OAR 436-35-005(1), "'Impairment' 
means a decrease i n the f u n c t i o n of a body par t or system as measured by a 
p h y s i c i a n . . . . " Therefore, the p h y s i c a l t h e r a p i s t ' s measurements may not be used 
to a s s i g n impairment v a l u e s under the standards. Linda F. Wright, 42 Van Natta 
2570 (1990). Although the f i n d i n g s of a p h y s i c a l t h e r a p i s t may be used i n r a t 
ing impairment where the t r e a t i n g p h y s i c i a n has reviewed and r a t i f i e d the f i n d 
i n g s , no such review and r a t i f i c a t i o n occurred i n t h i s c a se. Don O. Adams, 43 
Van Natta 972 (1991). 

Thus, because the attending p h y s i c i a n at the time of c l a i m c l o s u r e d i d not 
make or r a t i f y any measurements of l o s s of range of motion, we f i n d t h a t c l a i m 
ant has not proved any l o s s of range of motion. Accordingly, we a f f i r m the Ref
e r e e ' s award of 17 percent unscheduled permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s order dated February 25, 1991 i s a f f i r m e d . 

December 30, 1991 C i t e as 43 Van Natta 2800 (1991) 

I n the Matter of the Compensation of 
KELLY R. EISENBER6, Claimant 

WCB Case No. 90-13779 
ORDER ON REVIEW 

Malagon, et a l . , Claimant Attorneys 
Ron Pomeroy ( S a i f ) , Defense Attorney 

Reviewed by Board Members Westerband and Gunn. 

Claimant r e q u e s t s review of Referee Q u i l l i n a n ' s order t h a t d i s m i s s e d h i s 
r e q u e s t f o r h e a r i n g on the b a s i s t h a t the Hearings D i v i s i o n l a c k e d j u r i s d i c t i o n 
over t h i s matter. On review, the i s s u e i s j u r i s d i c t i o n . 

We a f f i r m and adopt the Referee's order with the f o l l o w i n g supplementa
t i o n . 
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Claimant contends t h a t the Referee e r r e d i n concluding t h a t she lacked 
j u r i s d i c t i o n over the i s s u e of whether claimant had exceeded the number of a t 
tending p h y s i c i a n s he was allowed by choice. We di s a g r e e . 

Subsequent to the Referee's order, we i s s u e d our d e c i s i o n i n Tracy 
Johnson, 43 Van Natta 2546 (1991). I n Johnson, we held t h a t the Hearings D i v i 
s i o n l a c k s j u r i s d i c t i o n to review the D i r e c t o r ' s r e f u s a l to a u t h o r i z e a c l a i m 
a n t ' s request f o r an a d d i t i o n a l change of attending p h y s i c i a n . See a l s o Gary L. 
Waldrupe, 43 Van Natta 2705 (1991). Accordingly, the Referee l a c k e d j u r i s d i c 
t i o n over the i s s u e of whether claimant had exceeded the number of p h y s i c i a n s 
allowed by c h o i c e . 

The Hearings D i v i s i o n a l s o lacked j u r i s d i c t i o n over the i s s u e of medical 
b i l l i n g s r e l a t e d to Dr. Trew's treatment and the attendant p e n a l t y . Under 
amended ORS 656.704(3), "matters concerning a cl a i m " do not i n c l u d e any di s p u t e 
r e g a r d i n g medical treatment or fees for which a r e s o l u t i o n procedure i s other
wise provided i n ORS Chapter 656. ORS 656.327 provides a procedure f o r the r e s 
o l u t i o n of d i s p u t e s between the i n s u r e r and the i n j u r e d worker concerning medi
c a l treatment t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l or i n 
v i o l a t i o n of r u l e s regarding the performance of medical s e r v i c e s . " 

Here, the employer's d e n i a l of pain center treatment and medical b i l l i n g s 
r e l a t i n g t o Dr. Trew's treatment are based on i t s contention t h a t the medical 
s e r v i c e s a r e i n v i o l a t i o n of the D i r e c t o r ' s r u l e regarding the change of attend
ing p h y s i c i a n . See OAR 436-10-060. O r i g i n a l j u r i s d i c t i o n over such d i s p u t e s i s 
no longer shared by the D i r e c t o r and the Hearings D i v i s i o n . See S t a n l e y Meyers, 
43 Van Natta 2643 (1991). Rather, because such d i s p u t e s do not c o n s t i t u t e 
matters concerning a claim, o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h the 
D i r e c t o r . I d . ; Waldrupe, supra. 

ORDER 

The R e f e r e e ' s order dated November 19, 1990 i s aff i r m e d . 

Board Member Gunn s p e c i a l l y concurring. 
The r e s u l t reached i n t h i s case i s c o r r e c t under Tracy Johnson, 43 Van 

Natta 2546 (1991), which I f e e l c o nstrained to follow under the p r i n c i p l e of 
s t a r e d e c i s i s . I w r i t e only t o r e i t e r a t e the po i n t s r a i s e d by the d i s s e n t i n 
Johnson. 

December 30, 1991 C i t e as 43 Van Natta 2801 (1991) 

I n the Matter of the Compensation of 
EDWARD D. LUCAS, Claimant 
WCB Case No. 85-08631 

ORDER ON REMAND 
Malagon, et a l . , Claimant Attorneys 

C h a r l e s L i s l e ( S a i f ) , Defense Attorney 

T h i s matter i s before the Board on remand from the Court of Appeals. 
Lucas v. C l a r k , 106 Or App 687 (1991); rev den 312 Or 150 (1991). I n our p r i o r 
order, Edward D. Lucas, 41 Van Natta 2271 (1989), we upheld the SAIF Corpora
t i o n ' s d e n i a l of cla i m a n t ' s aggravation c l a i m for a mid back c o n d i t i o n . I n do
ing so, we found t h a t the p a r t i e s , i n t h e i r August 1984 s t i p u l a t e d order, con
templated f u t u r e periods of in c r e a s e d mid back symptoms. F i n d i n g t h a t the addi
t i o n a l diminished earning c a p a c i t y t h a t claimant experienced as a r e s u l t of h i s 
1985 mid back e x a c e r b a t i o n d i d not exceed t h a t contemplated by the August 1984 
s t i p u l a t i o n , we concluded t h a t claimant had not proven a compensable 
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aggra v a t i o n . The court r e v e r s e d . Reasoning t h a t t h e r e was no s u b s t a n t i a l 
evidence to support our f i n d i n g t h a t the p a r t i e s contemplated f u t u r e f l a r e - u p s 
of c l a i m a n t ' s back c o n d i t i o n i n t h e i r August 1984 s t i p u l a t i o n , the c o u r t 
remanded f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We r e p u b l i s h the "Findings of F a c t " s e t f o r t h i n our p r i o r order. 

ULTIMATE FINDINGS OF FACT 

We adopt paragraphs one and three of the "Ultimate F i n d i n g s of F a c t " con
t a i n e d i n our p r i o r order. We add the f o l l o w i n g supplementation. I n 1985 
c l a i m a n t s u f f e r e d a symptomatic exacerbation, r a t h e r than a p a t h o l o g i c a l exacer
b a t i o n , of h i s mid back c o n d i t i o n . That mid back e x a c e r b a t i o n rendered him l e s s 
a b l e to work than a t the time of the August 1984 s t i p u l a t e d order. That s t i p u 
l a t i o n d i d not contemplate f u t u r e periods of waxing and waning mid back symptoms 
r e s u l t i n g i n p e r i o d s of temporary t o t a l d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

Under former ORS 656.273(1), claimant must prove by a preponderance of the 
evidence t h a t s i n c e the l a s t arrangement of compensation: (1) he has s u f f e r e d a 
symptomatic or p a t h o l o g i c worsening r e s u l t i n g from the o r i g i n a l i n j u r y ; (2) such 
worsening r e s u l t e d i n diminished earning c a p a c i t y below the l e v e l f i x e d at the 
time of t h e l a s t arrangement of compensation; and (3) i f a worsening i n v o l v e s a 
symptomatic e x a c e r b a t i o n , and i f the p r i o r award contemplated symptomatic exac
e r b a t i o n s , claimant must a l s o prove t h a t h i s i n c r e a s e d symptoms l a s t e d longer or 
were g r e a t e r i n degree than was a n t i c i p a t e d ; or claimant may show t h a t h i s wors
ened c o n d i t i o n r e s u l t e d i n 14 consecutive days of t o t a l d i s a b i l i t y or i n p a t i e n t 
h o s p i t a l i z a t i o n . Former ORS 656.273(1); Perry v. SAIF, 307 Or 654 (1989); Gwynn 
v. SAIF, 304 Or 345 (1987); Smith v. SAIF, 302 Or 396 (1986). 

We concluded i n our p r i o r order t h a t claimant had s u s t a i n e d a symptomatic 
worsening of h i s mid back c o n d i t i o n . We based our c o n c l u s i o n on c l a i m a n t ' s t e s 
timony as w e l l as the medical evidence from Dr. Saez t h a t claimant s u s t a i n e d a 
symptomatic worsening of h i s mid back c o n d i t i o n . We adhere to t h a t holding. 

We a l s o adhere to our determination t h a t c l a i m a n t ' s symptomatic exacerba
t i o n r e s u l t e d i n diminished earning c a p a c i t y . At the time of the August 1984 
s t i p u l a t i o n claimant was capable of l i g h t and sedentary work. By the time c l a i m 
ant s u f f e r e d h i s e x a c e r b a t i o n of symptoms, he was t o t a l l y d i s a b l e d . I n February 
1985, Dr. Hulse noted t h a t claimant's c o n d i t i o n had worsened and he was tempo
r a r i l y d i s a b l e d . Dr. Saez a l s o opined t h a t claimant's exacerbated symptoms i n 
1985 rendered him unable to work. Such circumstances e s t a b l i s h t h a t c l a i m a n t ' s 
e x a c e r b a t i o n r e s u l t e d i n diminished earning c a p a c i t y . 

We p r e v i o u s l y concluded t h a t the August 1984 s t i p u l a t e d order contemplated 
f u t u r e p e r i o d s of waxing and waning of claimant's mid back c o n d i t i o n r e s u l t i n g 
i n d i m i n i s h e d e a r n i n g c a p a c i t y . The court r e v e r s e d our order r e a s o n i n g t h a t a l 
though s e v e r a l f l a r e - u p s had occurred before the August 1984 s t i p u l a t e d order 
was entered, the s t i p u l a t i o n made no r e f e r e n c e to the prognosis f o r c l a i m a n t ' s 
back c o n d i t i o n and made no a d d i t i o n a l award for c l a i m a n t ' s back c o n d i t i o n . The 
court f u r t h e r noted t h a t u n t i l 1985, a f t e r the p a r t i e s had entered i n t o the 
s t i p u l a t i o n , no medical evidence p r e d i c t e d the l i k e l i h o o d of f u t u r e f l a r e - u p s of 
the back c o n d i t i o n . 

I n l i g h t of the c o u r t ' s holding, we conclude t h a t the August 1984 s t i p u l a 
t i o n d i d not contemplate f u t u r e periods of i n c r e a s e d symptoms accompanied by 
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dimini s h e d e a r n i n g c a p a c i t y . Inasmuch as claimant has s u f f e r e d a symptomatic 
e x a c e r b a t i o n which r e s u l t e d i n diminished earning c a p a c i t y below the l e v e l f i x e d 
a t the time of the l a s t arrangement of compensation and s i n c e f u t u r e exacerba
t i o n s were not contemplated, claimant has proven a compensable aggravation of 
h i s mid back c o n d i t i o n . See David A.Buswell, 42 Van Natta 123 (1990); L o u i s e A. 
Duchene, 41 Van Natta 2272 (1989). 

When a claimant f i n a l l y p r e v a i l s with r e s p e c t to a c l a i m or award f o r com
pe n s a t i o n a f t e r remand from the court, the Board s h a l l approve or allow a r e a 
sonable a t t o r n e y fee f o r s e r v i c e s before every p r i o r forum. ORS 656.388(1); 
Cleo I . Beswick, 43 Van Natta 1314 (1991). T h i s matter has been before the 
a p p e l l a t e c o u r t s on two separate occasions, each time r e s u l t i n g i n remands to 
the Board. No a d d i t i o n a l s e r v i c e s by claimant's attorney have been rendered 
before the Board on remand. Since claimant's counsel provided s e r v i c e s before 
the Referee, the Board on review of the Referee's order and the a p p e l l a t e c o u r t s 
(two appeals to the court and a response to SAIF's p e t i t i o n f o r Supreme Court 
r e v i e w ) , a reasonable attorney fee for such e f f o r t s s h a l l be awarded. ORS 
656.388(1). 

A f t e r c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and applying 
them t o t h i s c ase, we f i n d t h a t a reasonable fee for c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s before a l l forums concerning the aggravation i s s u e i s $8,000, to be paid 
by SAIF. I n r e a c h i n g t h i s conclusion, we have p a r t i c u l a r l y c o n sidered the time 
devoted to the i s s u e (as represented by the r e c o r d ) , the complexity of the 
i s s u e , the v a l u e of the i n t e r e s t involved, and the r i s k t h a t c l a i m a n t ' s a t t o r 
ney's e f f o r t s may go uncompensated. 

ORDER 

The R e f e r e e ' s order dated December 3, 1986 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l i s s e t a s i d e and the c l a i m i s remanded to SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s before a l l p r i o r forums concerning the aggrava
t i o n i s s u e , c l a i m a n t ' s attorney i s awarded a reasonable a s s e s s e d fee of $8,000, 
payable by SAIF. 

December 30, 1991 C i t e as 43 Van Natta 2803 (1991) 

I n the Matter of the Compensation of 
JAMES B. PALMER, Claimant 

WCB Case No. 90-08007 
ORDER ON REVIEW 

Malagon, et a l . , Claimant Attorneys 
Schwabe, e t a l . , Defense Attorneys 

Reviewed by Board Members Gunn and Westerband. 

The s e l f - i n s u r e d employer requests review of those p o r t i o n s of Referee 
M i l l s ' order t h a t : (1) found t h a t the Hearings D i v i s i o n had j u r i s d i c t i o n over 
the i s s u e of c l a i m a n t ' s change of attending p h y s i c i a n ; (2) s e t a s i d e i t s 
" p a r t i a l d e n i a l " of c laimant's request for a change of attending p h y s i c i a n ; (3) 
s e t a s i d e i t s * "de f a c t o " d e n i a l of claimant's c l a i m f o r pain c e n t e r treatment; 
(4) d i r e c t e d the employer to pay medical b i l l i n g s r e l a t e d to Dr. K u l l e r ' s t r e a t 
ment; (5) a s s e s s e d a penalty f o r an a l l e g e d l y unreasonable f a i l u r e to pay medi
c a l b i l l i n g s ; (6) found claimant was e n t i t l e d to i n t e r i m compensation; and (7) 
a s s e s s e d a p e n a l t y f o r an a l l e g e d l y unreasonable f a i l u r e to pay i n t e r i m compen
s a t i o n . On review, the i s s u e s are j u r i s d i c t i o n , change of a t t e n d i n g p h y s i c i a n , 
medical s e r v i c e s , p e n a l t i e s and i n t e r i m compensation. We r e v e r s e i n p a r t and 
v a c a t e i n p a r t . 
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FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable i n j u r y to h i s l e f t shoulder i n J u l y 1984. 
He sought treatment f o r t h i s i n j u r y from Dr. Balme, o r t h o p e d i s t . Dr. Balme r e 
f e r r e d c l a i m a n t to v a r i o u s other p h y s i c i a n s i n c l u d i n g two n e u r o l o g i s t s , Dr. 
Klump and Dr. Hartmann. Dr. Balme a l s o r e f e r r e d claimant to Dr. T u t t l e , a s u r 
geon, who performed a r i b r e s e c t i o n i n 1985. 

I n 1986, claimant came under the care of the Medford Orthopedic Group. He 
i n i t i a l l y t r e a t e d with Dr. Matthews, but a l s o r e c e i v e d treatment from Drs. 
Chamberlain and James. Claimant was a l s o r e f e r r e d to Dr. Grant. I n A p r i l 1987, 
c l a i m a n t ' s c l a i m was c l o s e d by a Determination Order t h a t awarded 15 percent un
scheduled d i s a b i l i t y as w e l l as 10 percent scheduled d i s a b i l i t y f o r the l e f t 
arm. F o l l o w i n g c l a i m c l o s u r e , claimant continued to t r e a t with Drs. Chamberlain 
and James. I n November 1987, claimant r e c e i v e d an a d d i t i o n a l 10 percent un
scheduled d i s a b i l i t y by s t i p u l a t i o n . 

I n e a r l y 1988, claimant began t r e a t i n g with Dr. C o l v i l l e who recommended 
an a r t h r o s c o p i c procedure. I n February 1988, Dr. C o l v i l l e performed a l e f t 
shoulder a r t h r o s c o p i c procedure. Following the surgery, claimant continued to 
t r e a t w i t h Dr. C o l v i l l e . Claimant's c l a i m was c l o s e d by a September 18, 1989 
Determination Order which awarded an a d d i t i o n a l 7 percent scheduled permanent 
d i s a b i l i t y . T h e r e a f t e r , on March 13, 1990, claimant r e c e i v e d an a d d i t i o n a l 5 
percent unscheduled permanent d i s a b i l i t y by s t i p u l a t i o n . 

I n December 1989, claimant began t r e a t i n g with Dr. K u l l e r . Dr. K u l l e r r e 
quested a u t h o r i z a t i o n f o r claimant to p a r t i c i p a t e i n pain c e n t e r treatment. I n 
a l e t t e r t o the employer dated A p r i l 2, 1990, Dr. K u l l e r r eported t h a t claimant 
had been taken o f f work due to a worsening of h i s i n d u s t r i a l syndrome. I n a 
l e t t e r dated A p r i l 5, 1990, the employer n o t i f i e d claimant t h a t i t r e f u s e d to 
r e c o g n i z e Dr. K u l l e r as h i s attending p h y s i c i a n on the b a s i s t h a t he had exceed
ed h i s number of c h o i c e s of t r e a t i n g p h y s i c i a n . The l e t t e r e x p l a i n e d t h a t 
c l a i m a n t could continue to t r e a t with Dr. C o l v i l l e and t h a t c l a i m a n t needed to 
seek approval of the D i r e c t o r i f he wished to change attending p h y s i c i a n s . 

On A p r i l 12, 1990, claimant requested a hearing r a i s i n g i s s u e s r e l a t e d to 
the employer's r e f u s a l to recognize Dr. K u l l e r as h i s a t t e n d i n g p h y s i c i a n . On 
A p r i l 20, 1990, claimant requested the D i r e c t o r to approve h i s change of a t t e n d 
ing p h y s i c i a n . I n a l e t t e r dated August 22, 1990, a r e p r e s e n t a t i v e of the 
D i r e c t o r r e f u s e d to a u t h o r i z e the requested change. 

A h e a r i n g was convened on September 27, 1990. The Referee i s s u e d an order 
t h a t s e t a s i d e the employer's "de f a c t o " d e n i a l of the s t a t u s of Dr. K u l l e r as 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n . The order f u r t h e r s e t a s i d e "de f a c t o " d e n i a l s 
r e l a t i n g t o p a i n c e n t e r treatment and d i r e c t e d the employer to pay c e r t a i n medi
c a l b i l l i n g s r e l a t e d to Dr. K u l l e r ' s treatment as w e l l . F i n a l l y , the order 
found t h a t c l a i m a n t was e n t i t l e d to i n t e r i m compensation and a s s e s s e d p e n a l t i e s 
f o r unreasonable f a i l u r e to pay medical b i l l i n g s and i n t e r i m compensation. 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

On May 7, 1990, the Oregon L e g i s l a t u r e passed Senate B i l l 1197, an exten
s i v e r e v i s i o n of the Workers' Compensation Law. Oregon Laws 1990 ( S p e c i a l Ses
s i o n ) , ch. 2. Because a hearing was convened a f t e r J u l y 1, 1990, t h i s matter i s 
p r o p e r l y analyzed under those r e v i s i o n s . Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2, 54; I d a M. Walker, 43 Van Natta 1402 (1991). 

At the o u t s e t , we note t h a t the m a j o r i t y of the i s s u e s i n t h i s matter r e 
l a t e to whether Dr. K u l l e r i s a p p r o p r i a t e l y claimant's t r e a t i n g p h y s i c i a n . I n 
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t h i s regard, the employer's d e n i a l of pain center treatment, medical b i l l i n g s 
and p e n a l t i e s r e l a t i n g to f a i l u r e to pay medical b i l l i n g s are premised on i t s 
c o n t e n t i o n t h a t claimant was not allowed to choose Dr. K u l l e r as an a t t e n d i n g 
p h y s i c i a n . Accordingly, the r e s o l u t i o n of these i s s u e s i s dependent on whether 
or not the Hearings D i v i s i o n had j u r i s d i c t i o n . 

Subsequent to the Referee's order, we i s s u e d our d e c i s i o n i n Tracy 
Johnson, 43 Van Natta 2546 (1991). I n Johnson, we held t h a t the Hearings D i v i 
s i o n l a c k s j u r i s d i c t i o n to review the D i r e c t o r ' s r e f u s a l to a u t h o r i z e a c l a i m 
ant's r e q u e s t f o r an a d d i t i o n a l change of attending p h y s i c i a n . See a l s o Gary L. 
Waldrupe, 43 Van Natta 2705 (1991). Accordingly, the Referee l a c k e d j u r i s d i c 
t i o n over the i s s u e of whether claimant had exceeded the number of p h y s i c i a n s 
allowed by c h o i c e . Therefore, we vacate the Referee's order and d i s m i s s c l a i m 
a n t ' s h e a r i n g request with regard to t h i s i s s u e . 

The Referee a l s o lacked j u r i s d i c t i o n over the i s s u e s of p a i n c e n t e r t r e a t 
ment, medical b i l l i n g s r e l a t e d to Dr. K u l l e r ' s treatment and the attendant 
p e n a l t y . Under amended ORS 656.704(3), "matters concerning a c l a i m " do not i n 
clude any d i s p u t e regarding medical treatment or fees f o r which a r e s o l u t i o n 
procedure i s otherwise provided i n ORS Chapter 656. ORS 656.327 provides a pro
cedure f o r the r e s o l u t i o n of d i s p u t e s between the i n s u r e r and the i n j u r e d worker 
concerning medical treatment t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f 
f e c t u a l or i n v i o l a t i o n of r u l e s regarding the performance of medical s e r v i c e s . " 

Here, the employer's d e n i a l of pain center treatment and medical b i l l i n g s 
r e l a t i n g to Dr. K u l l e r ' s treatment are based on i t s contention t h a t the medical 
s e r v i c e s a re i n v i o l a t i o n of the D i r e c t o r ' s r u l e regarding the change of attend
ing p h y s i c i a n . See OAR 436-10-060. O r i g i n a l j u r i s d i c t i o n over such d i s p u t e s i s 
no longer shared by the D i r e c t o r and the Hearings D i v i s i o n . See S t a n l e y Meyers, 
43 Van Natta 2643 (1991). Rather, because such d i s p u t e s do not c o n s t i t u t e mat
t e r s concerning a c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h the D i r e c 
t o r . I d . ; Waldrupe, supra. 

Accordingly, we vacate the Referee's order and d i s m i s s c l a i m a n t ' s hearing 
request with regard to the i s s u e s of pain center treatment, medical b i l l i n g s r e 
l a t i n g to Dr. K u l l e r ' s treatment and p e n a l t i e s f o r f a i l u r e to pay medical b i l l 
i n g s . We a l s o v a c a t e the Referee's attorney fee award f o r p r e v a i l i n g a g a i n s t 
the aforementioned d e n i a l s . Meyers, supra. 

I n t e r i m Compensation 

The Referee concluded t h a t claimant was e n t i t l e d to i n t e r i m compensation. 
We d i s a g r e e . 

A c a r r i e r must begin paying i n t e r i m compensation no l a t e r than the 14th 
day a f t e r i t r e c e i v e s medical v e r i f i c a t i o n of an i n a b i l i t y to work as documented 
i n a medical r e p o r t which c o n s t i t u t e s prima f a c i e evidence of a compensable 
worsening under ORS 656.273(1) or ( 8 ) . ORS 656.273(6); D o r i s A. Pace, 43 Van 
Natta 2526 (1991). 

Here, Dr. K u l l e r ' s A p r i l 2, 1990 report i n d i c a t e s t h a t claimant was r e 
l e a s e d from work due to a worsening of h i s i n d u s t r i a l syndrome. However, the 
r e p o r t c o n t a i n s no o b j e c t i v e f i n d i n g s t h a t claimant's c o n d i t i o n had worsened 
from a medical standpoint as r e q u i r e d by ORS 656.273(1). F u r t h e r , the r e p o r t 
does not i n d i c a t e whether the worsening i s more than,a contemplated waxing and 
waning of symptoms which i s necessary as claimant has p r e v i o u s l y been awarded 
permanent d i s a b i l i t y . See ORS 656.273(8). Under these circumstances', we con
clude t h a t Dr. K u l l e r ' s report was not s u f f i c i e n t to t r i g g e r the employer's duty 
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to pay i n t e r i m compensation. Accordingly, claimant i s not e n t i t l e d t o i n t e r i m 
compensation. 

Inasmuch as we have found t h a t the employer was not o b l i g a t e d t o pay i n 
t e r i m compensation, i t s f a i l u r e to do so was not unreasonable. Accordingly, we 
a l s o r e v e r s e the Referee's award of a penalty for f a i l u r e to pay i n t e r i m compen
s a t i o n . 

ORDER 

The R e f e r e e ' s order dated November 26, 1990 i s r e v e r s e d i n p a r t , a f f i r m e d 
i n p a r t and vacated i n p a r t . That p o r t i o n which awarded claimant i n t e r i m com
pen s a t i o n i s r e v e r s e d . That p o r t i o n which awarded a pen a l t y f o r f a i l u r e t o pay 
i n t e r i m compensation i s r e v e r s e d . That portion which found t h a t c l a i m a n t had 
not s u s t a i n e d an aggravation i s affirmed. The remainder of the order i s 
vacated. 

December 30, 1991 C i t e as 43 Van Natta 2806 (1991) 

I n the Matter of the Compensation of 
CHARLES T. VANDUNK, Claimant 

WCB Case No. 90-09935 
ORDER ON REVIEW 

Michael B. Dye, Claimant Attorney 
' Daryl Nelson, Defense Attorney 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q uests review of Referee Garaventa's order which s e t a s i d e 
i t s d e n i a l of compensability of claimant's medical s e r v i c e s c l a i m f o r h i s low 
back c o n d i t i o n . On review, the i s s u e i s j u r i s d i c t i o n and c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s low back i n 1985. He t r e a t e d w i t h P. Ron 
Romanich, D.C., who diagnosed low back s t r a i n / s p r a i n . The c l a i m was c l o s e d on 
January 6, 1987 by a Determination Order with an award of 30 percent (96 de
gre e s ) unscheduled permanent p a r t i a l d i s a b i l i t y . The award was i n c r e a s e d to 40 
percent (128 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y by a S t i p u l a t e d 
Order dated A p r i l 13, 1987. 

Between March 3, 1988 and May 1, 1988, claimant was t r e a t e d by Dr. 
Romanich two to t h r e e times per week for pain r e s u l t i n g from the compensable i n 
j u r y . There was no s p e c i f i c t r i g g e r i n g i n c i d e n t and the treatment was p a l l i a 
t i v e i n nature. A f t e r May 1988, claimant r e c e i v e d no medical treatment f o r low 
back p a i n u n t i l October 5 and 7, 1989, when he saw Dr. C h a r l e s , M.D., and v i s 
i t e d a h o s p i t a l emergency room, r e s p e c t i v e l y . I n both c a s e s , c l a i m a n t reported 
l i f t i n g a lawn mower onto a f r i e n d ' s t r u c k and f e e l i n g low back p a i n the next 
morning. The treatment claimant r e c e i v e d was p a l l i a t i v e i n nature. 

By l e t t e r dated A p r i l 2, 1990, the i n s u r e r n o t i f i e d claimant t h a t w i t h r e 
spe c t t o the two medical treatments i n October 1989, i t denied c l a i m a n t ' s aggra
v a t i o n c l a i m on the ground t h a t claimant's c u r r e n t c o n d i t i o n was not, i n any 
way, r e l a t e d t o c l a i m a n t ' s 1985 compensable i n j u r y . On May 8, 1990, cla i m a n t 
f i l e d a request f o r hearing. At the hearing, which convened on A p r i l 2, 1991, 
clai m a n t s t a t e d i n c l a r i f i c a t i o n of h i s hearing request, t h a t the aggravation 
c l a i m was withdrawn, and a hearing was requested only on t h a t p o r t i o n of the 
d e n i a l which denied compensability under ORS 656.245 of the two medical t r e a t 
ments i n October 1989. 



C h a r l e s T. VanDunk, 43 Van N a t t a 2806 (1991) 2807 

ULTIMATE FINDINGS OF FACT 

The d i s p u t e d m e d i c a l s e r v i c e s were m a t e r i a l l y r e l a t e d t o c l a i m a n t ' s 1985 
compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

On May 7, 1990, t h e Oregon L e g i s l a t u r e passed Senate B i l l 1197, an e x t e n 
s i v e r e v i s i o n o f t h e Workers' Compensation Law. Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2. As amended, ORS 656.245(1) no l o n g e r p r o v i d e s , as i t d i d a t t h e t i m e o f 
c l a i m a n t ' s i n j u r y , f o r p u r e l y p a l l i a t i v e m e d i c a l s e r v i c e s f o r compensable i n 
j u r i e s . Under ORS 656.245(1), as amended, p a l l i a t i v e c a r e i s n o t compensable, 
e x c e p t under c o n d i t i o n s t h a t a r e n o t p r e s e n t e d here. F u r t h e r m o r e , i f t h e work
e r ' s a t t e n d i n g p h y s i c i a n b e l i e v e s t h a t p a l l i a t i v e c a r e would n o n e t h e l e s s be 
a p p r o p r i a t e t o en a b l e t h e worker t o c o n t i n u e employment, t h e p h y s i c i a n must r e -
g u e s t i n s u r e r a p p r o v a l o f t h e t r e a t m e n t b e f o r e t h e t r e a t m e n t i s r e n d e r e d . I f 
a p p r o v a l i s n o t g r a n t e d , t h e a t t e n d i n g p h y s i c i a n may r e q u e s t r e v i e w o f t h e mat
t e r by t h e D i r e c t o r . 

A t h r e s h o l d q u e s t i o n n o t r a i s e d by e i t h e r p a r t y i s whether ORS 656.245(1) 
as amended, a p p l i e s r e t r o a c t i v e l y t o t h e p a l l i a t i v e c a r e c l a i m a n t r e c e i v e d be
f o r e t h e e f f e c t i v e d a t e o f t h e A c t . I n I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) , 
we d e c l i n e d t o a p p l y t h e Act r e t r o a c t i v e l y t o p a l l i a t i v e c a r e t r e a t m e n t s r e n 
d e r e d b e f o r e t h e A c t ' s passage. We s a i d : 

"The p r o v i s i o n here a t i s s u e , amended ORS 656.245(1) r e q u i r e s 
an a t t e n d i n g p h y s i c i a n t o r e q u e s t a p p r o v a l f o r p a l l i a t i v e c a r e be
f o r e such s e r v i c e s a r e rende r e d t o a worker who, l i k e c l a i m a n t , i s 
m e d i c a l l y s t a t i o n a r y and i s n o t o t h e r w i s e e n t i t l e d t o f u l l l i f e t i m e 
m e d i c a l b e n e f i t s . I f a p p l i e d r e t r o a c t i v e l y i n t h i s case, t h a t p r o 
cedure w o u l d d i s a l l o w t h e s e r v i c e s c l a i m a n t r e c e i v e d b e f o r e t h e e f 
f e c t i v e d a t e o f t h e Act u n l e s s her p h y s i c i a n had pe r f o r m e d t h e im
p o s s i b l e and c o m p l i e d w i t h a law not y e t i n e x i s t e n c e . . . . 

t 

" A c c o r d i n g l y , we conclude t h a t , n o t w i t h s t a n d i n g S e c t i o n 54, 
t h e l e g i s l a t u r e , i n l i m i t i n g a c l a i m a n t ' s e n t i t l e m e n t t o p a l l i a t i v e 
c a r e , d i d n o t i n t e n d t o deny t h e c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s 
w h i c h would have o t h e r w i s e been compensable a t t h e t i m e t h e y were 
r e n d e r e d . " I d a t 1406-07. 

The same r e a s o n i n g a p p l i e s t o t h e p r e s e n t case. T h e r e f o r e , amended ORS 
656.245(1) does n o t a p p l y t o t h e m e d i c a l s e r v i c e s c l a i m a n t r e c e i v e d i n October 
1989. I d a M. Walker, supra. 

M e d i c a l S e r v i c e s 

Under f o r m e r ORS 656.245(1), c l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s , i n 
c l u d i n g t h o s e r e n d e r e d f o r p u r e l y p a l l i a t i v e purposes, " f o r such p e r i o d as t h e 
n a t u r e o f t h e i n j u r y o r t h e process o f r e c o v e r y r e q u i r e s . " Wait v. Montgomery 
Ward, I n c . , 10 o r App 333 (19 7 2 ) . To e s t a b l i s h t h e c o m p e n s a b i l i t y o f m e d i c a l 
t r e a t m e n t f o r t h e low back c o n d i t i o n , c l a i m a n t must pr o v e by a preponderance o f 
t h e e v i d e n c e t h a t h er compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f 
h i s need f o r m e d i c a l t r e a t m e n t i n October 1989. Jordan v. SAIF, 81 Or App 29 
( 1 9 8 7 ) . 

The R e f e r e e concl u d e d t h a t a l t h o u g h t h e m e d i c a l e v i d e n c e on c a u s a t i o n was 
sp a r s e , c l a i m a n t c a r r i e d h i s burden o f p r o o f by a preponderance o f t h e e v i d e n c e . 
We ag r e e . 
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C l a i m a n t ' s award o f 40 p e r c e n t unscheduled permanent d i s a b i l i t y e s t a b 
l i s h e s as a m a t t e r o f law, t h a t r a t h e r t h a n f u l l y r e c o v e r i n g f r o m t h e low back 
i n j u r y , c l a i m a n t s u f f e r e d s u b s t a n t i a l permanent i m p a i r m e n t . Dr. Romanich p r e 
d i c t e d t h a t c l a i m a n t would e x p e r i e n c e low back p a i n f r o m t i m e t o t i m e as a r e 
s u l t o f normal l i f e a c t i v i t i e s , and as an expected r e s i d u a l o f h i s 1985 compens
a b l e i n j u r y . F u r t h e r , Dr. Romanich o p i n e d t h a t t h e compensable i n j u r y remained 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n . Dr. Romanich t r e a t e d 
c l a i m a n t a f t e r t h e 1985 compensable i n j u r y . Of t h e m e d i c a l r e p o r t s i n t h i s 
s p a r se r e c o r d , h i s i s t h e most i n f o r m e d about t h e n a t u r e and e f f e c t o f c l a i m 
a n t ' s compensable i n j u r y . We f i n d h i s o p i n i o n t h e most p e r s u a s i v e . 

We c o n c l u d e t h a t c l a i m a n t d i d n o t s u f f e r a new i n j u r y when he l i f t e d t h e 
lawn mower and h i s p r e e x i s t i n g c o n d i t i o n became p a i n f u l t h e n e x t m o r n i n g . A t 
most, t h e l i f t i n g i n c i d e n t made h i s compensable c o n d i t i o n symptomatic. See 
Donald J. T a y l o r v. Multnomah County School D i s t r i c t No. 1, 109 Or App 499 
(1 9 9 1 ) . T h e r e f o r e , c l a i m a n t ' s compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s need f o r m e d i c a l t r e a t m e n t i n October 1989. 

The i n s u r e r r e q u e s t e d r e v i e w and c l a i m a n t ' s compensation has n o t been d i s 
a l l o w e d o r reduced. T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y 
f e e award. ORS 656 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-
15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $650, t o be p a i d by t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f and s t a t e m e n t o f s e r 
v i c e s s u b m i t t e d by c l a i m a n t ' s c o u n s e l ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 12, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w , c l a i m a n t ' s c o u n s e l i s awarded a rea s o n a b l e assessed a t t o r n e y f e e o f $650, 
p a y a b l e by t h e i n s u r e r . 

December 30, 1991 C i t e as 43 Van N a t t a 2808 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LORNA J . WRIGHT, Claimant 
WCB Case No. 90-19001 

ORDER ON REVIEW 
W i l l i a m H. Skalak, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r t h a t : (1) i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f her 
r i g h t f o r e a r m ( w r i s t ) f r o m 10 p e r c e n t (15 d e g r e e s ) , as awarded by t h e De t e r m i n a 
t i o n O r d e r , t o 30 p e r c e n t (45 d e g r e e s ) ; and (2) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d 
permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f her l e f t f o r e a r m ( w r i s t ) 
f r o m 7 p e r c e n t (10.5 d e g r e e s ) , as awarded by t h e D e t e r m i n a t i o n Order, t o 22 p e r 
c e n t (33 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f schedul e d permanent d i s 
a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

Any l o s s o f g r i p s t r e n g t h i n c l a i m a n t ' s r i g h t and l e f t f o r e a r m ( w r i s t ) i s 
n o t due t o ne r v e damage, a t r o p h y o r o t h e r a n a t o m i c a l changes. 
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C l a i m a n t e x p e r i e n c e s a c h i n g , numbness and d i s c o m f o r t f o l l o w i n g r e p e t i t i v e 
use o f her hands. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s t o t a l scheduled permanent d i s a b i l i t y from 
10 p e r c e n t t o 30 p e r c e n t i n t h e r i g h t f o r e a r m ( w r i s t ) and from 7 p e r c e n t t o 22 
p e r c e n t f o r t h e l e f t f o r e a r m ( w r i s t ) . I n making such a d e t e r m i n a t i o n , t h e Ref
e r e e i n c l u d e d a l o s s o f g r i p s t r e n g t h f o r each f o r e a r m . 

On r e v i e w , t h e i n s u r e r c h a l l e n g e s o n l y t h e Referee's assignment o f i m p a i r 
ment f o r l o s s o f g r i p s t r e n g t h , a r g u i n g t h a t c l a i m a n t f a i l e d t o e s t a b l i s h by 
m e d i c a l e v i d e n c e t h a t she has a r a t a b l e g r i p s t r e n g t h l o s s under t h e s t a n d a r d s 
i n e f f e c t a t t h e t i m e o f t h e September 5, 1990 D e t e r m i n a t i o n Order. We agree. 

Under t h o s e s t a n d a r d s , l o s s o f g r i p s t r e n g t h i s r a t a b l e o n l y when i t i s 
due t o n e r v e damage, a t r o p h y o r o t h e r a n a t o m i c a l changes. See f o r m e r OAR 436-
3 5 - 1 1 0 ( 3 ) ( a ) and (d) . Decreased g r i p s t r e n g t h caused by a m p u t a t i o n o r by l o s s 
o f range o f m o t i o n i n t h e j o i n t s o f t h e hands o r f i n g e r s r e c e i v e s no r a t i n g i n 
a d d i t i o n t o t h a t g i v e n f o r t h e a m p u t a t i o n o r f o r t h e l o s s o f range o f m o t i o n i t 
s e l f . Former OAR 436-35-110(3)(b) and ( c ) . 

I n t h i s case, t h e Referee r a t e d c l a i m a n t ' s l o s s o f g r i p s t r e n g t h under 
f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( d ) , which p r o v i d e s a r a t i n g when l o s s o f g r i p s t r e n g t h 
i s due t o a t r o p h y o r o t h e r a n a t o m i c a l changes. On r e v i e w , c l a i m a n t contends 
t h a t t h e R e f e r e e used t h e c o r r e c t s t a n d a r d because her compensable i n j u r i e s 
n e c e s s i t a t e d c a r p a l t u n n e l s u r g e r i e s on b o t h w r i s t s w h i c h i n t u r n caused anatom
i c a l changes and r e s u l t e d i n her l o s s o f g r i p s t r e n g t h . 

I n s u p p o r t o f t h i s c o n t e n t i o n , c l a i m a n t r e l i e s on Dr. Nye's d e s c r i p t i o n o f 
c l a i m a n t ' s c a r p a l t u n n e l s u r g i c a l procedure t h a t he pe r f o r m e d i n 1990. (Ex. 5 ) . 
She argues t h a t t h e p r o c e d u r e i n i t s e l f c r e a t e d a n a t o m i c a l changes t h a t r e s u l t e d 
i n h er g r i p s t r e n g t h l o s s . We do n o t agree. C l a i m a n t ' s c a r p a l t u n n e l s u r g e r i e s 
a r e n o t r a t a b l e under forme r OAR 436-35-001 e t seq. C l a r k D. G r i f f i t h , 42 Van 
N a t t a 1112 ( 1 9 9 0 ) . Moreover, t h e r e c o r d i s d e v o i d o f an e x p e r t m e d i c a l o p i n i o n 
w h i c h e s t a b l i s h e s t h a t c l a i m a n t ' s l o s s o f g r i p s t r e n g t h i s due t o ne r v e damage, 
a t r o p h y o r o t h e r a n a t o m i c a l changes. 

Dr. Nye's d e s c r i p t i o n does n o t a t t r i b u t e c l a i m a n t ' s g r i p s t r e n g t h l o s s t o 
a n a t o m i c a l changes c r e a t e d by t h e s u r g e r i e s , nor does any o t h e r o t h e r m e d i c a l 
e x p e r t . The o n l y m e d i c a l evidence i n t h e r e c o r d e s t a b l i s h i n g t h e cause o f 
c l a i m a n t ' s l o s s o f g r i p s t r e n g t h i s t h e May 11, 1990 r e p o r t by t h e Western Medi
c a l C o n s u l t a n t s , w h i c h b o t h p a r t i e s s t i p u l a t e d t o a t h e a r i n g as c l a i m a n t ' s c u r 
r e n t c o n d i t i o n . ( T r . 1-2). 

That r e p o r t s t a t e s , " I t appears t h a t [ c l a i m a n t ] i s m e d i c a l l y s t a t i o n a r y . 
The permanent im p a i r m e n t as i t e x i s t s a t t h e t i m e o f t h e e x a m i n a t i o n appears t o 
be r e l a t e d t o t h e l i m i t a t i o n o f t h e w r i s t m o t i o n . " (Ex. 2 2 - 3 ) . The r e p o r t a l s o 
i n d i c a t e s t h a t c l a i m a n t e x p e r i e n c e s a c h i n g , numbness and d i s c o m f o r t f o l l o w i n g 
r e p e t i t i v e use o f her hands and w r i s t s . (Ex. 2 2 - 2 ) . C l a i m a n t ' s t r e a t i n g p h y s i 
c i a n , Dr. Layman, s u b s e q u e n t l y c o n c u r r e d w i t h t h e s e c o n c l u s i o n s . (Ex. 2 3 ) . 
W h i l e under t h e s e c i r c u m s t a n c e s , t h e r e c o r d does e s t a b l i s h t h a t c l a i m a n t i s en
t i t l e d t o a 5 p e r c e n t r a t i n g f o r l o s s o f r e p e t i t i v e use f o r each f o r e a r m 
( w r i s t ) , i t does n o t s u p p o r t an award f o r l o s s o f g r i p s t r e n g t h under t h e s t a n 
d a r d s . See f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) - ( d ) ; Markus M. T i p l e r , 43 Van N a t t a 1968 
( 1 9 9 1 ) ; M artha L. Brunner, 42 Van N a t t a 2587 (1 9 9 0 ) . 

W i t h t h e e l i m i n a t i o n o f t h e g r i p s t r e n g t h awards, c l a i m a n t ' s i m p a i r m e n t 
c o n s i s t s o f t h e range o f m o t i o n l o s s e s and t h e c h r o n i c c o n d i t i o n . These v a l u e s 
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t o t a l 10 p e r c e n t f o r t h e r i g h t f o r e a r m ( w r i s t ) and 7 p e r c e n t f o r t h e l e f t f o r e 
arm ( w r i s t ) . C o nsequently we r e v e r s e t h e Referee's awards and r e i n s t a t e t h e 
D e t e r m i n a t i o n Order awards. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 7, 1991 i s r e v e r s e d . The D e t e r m i n a t i o n 
Order awards o f 10 p e r c e n t (15 degrees) scheduled permanent d i s a b i l i t y f o r t h e 
r i g h t f o r e a r m ( w r i s t ) and 7 p e r c e n t (10.5 degrees) f o r t h e l e f t f o r e a r m ( w r i s t ) 
a r e r e i n s t a t e d and a f f i r m e d . 

December 3 1 , 1991 C i t e as 43 Van N a t t a 2810 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RODNEY E. ANGERBAUER, Claimant 

WCB Case No. Cl-02715 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Emmons, Kropp, e t a l . , C l aimant A t t o r n e y s 

Reviewed by Board Members N e i d i g and Gunn. 

On December 17, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e ab o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u 
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make "such d i s p o s i t i o n o f 
any o r a l l m a t t e r r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r t i e s 
c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e terms, and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n whic h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794, e x c e p t m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436-60 - 0 0 5 ( 9 ) ; 
see a l s o OAR 438-09-001. The underscored p o r t i o n o f t h e r u l e makes i t c l e a r 
t h a t o n l y r i g h t s and/or o b l i g a t i o n s under ORS Chapter 656 may be r e l e a s e d by a 
c l a i m d i s p o s i t i o n agreement. See Karen A. V e a r r i e r , 42 Van N a t t a 2071 ( 1 9 9 0 ) . 

Here, t h e , p r o p o s e d d i s p o s i t i o n r e l e a s e s r i g h t s and o b l i g a t i o n s r e l a t i v e t o 
c l a i m a n t ' s compensable i n j u r y , b u t i t a l s o p u r p o r t s t o p r o v i d e t h a t t h e i n s u r e r 
s h a l l d e d u c t t h e c u r r e n t b alance owing t o t h e Salem Support Enforcement D i v i s i o n 
(SED) under t h e Department o f J u s t i c e by t h e c l a i m a n t , as o f t h e d a t e t h e Cl a i m 
D i s p o s i t i o n Agreement i s s i g n e d . F u r t h e r , t h e agreement does n o t i d e n t i f y t h e 
amount o f t h e a b o v e - s t a t e d b a l a n c e owed t o SED. The l a t t e r p o r t i o n c o u l d r e a 
s o n a b l y be i n t e r p r e t e d as c o n c e r n i n g m a t t e r s o u t s i d e o f Chapter 656 and t h e r e 
f o r e i s n o t a p p r o p r i a t e f o r d i s p o s i t i o n under ORS 656.236 and t h e r u l e s p r o m u l 
g a t e d t h e r e u n d e r . For t h i s reason, t h e proposed d i s p o s i t i o n i s n o t a " c l a i m s 
d i s p o s i t i o n agreement" as d e f i n e d by OAR 438-09-001(1). D a r i l y n D a uqhertv, 43 
Van N a t t a 262 ( 1 9 9 1 ) . 

Under t h e s e c i r c u m s t a n c e s , t h e proposed d i s p o s i t i o n i s u n r e a s o n a b l e as a 
m a t t e r o f law. See OAR 438-09-020(2). A c c o r d i n g l y , we d e c l i n e t o approve t h e 
agreement and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t was 
s t a y e d by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . See OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) 
and ( 6 ) ( e ) . 

F o l l o w i n g o ur s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JUAN F. CARRIZALES, Claimant 

WCB Case No. 90-08905 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee T. Lavere Johnson's o r d e r w h i c h : (1) 
fo u n d t h a t c l a i m a n t had n o t p e r f e c t e d an a g g r a v a t i o n c l a i m p r i o r t o t h e e x p i r a 
t i o n o f c l a i m a n t ' s a g g r a v a t i o n r i g h t s ; (2) d e c l i n e d t o award t e m p o r a r y d i s a b i l 
i t y ; and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d l y u n r e a 
s o n a b l e c l a i m p r o c e s s i n g . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACTS 

We adopt t h e Referee's " F i n d i n g s o f F a c t s . " 

CONCLUSION OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t c l a i m a n t e s t a b l i s h e d a w o r s e n i n g o f h i s r i g h t 
s h o u l d e r , r i g h t arm and neck c o n d i t i o n b u t d i d n o t p e r f e c t an a g g r a v a t i o n c l a i m 
u n t i l a f t e r h i s a g g r a v a t i o n r i g h t s had e x p i r e d . We d i s a g r e e . 

A g g r a v a t i o n r i g h t s 

C l a i m a n t r e q u e s t e d a h e a r i n g b e f o r e May 1, 1990, b u t t h e h e a r i n g was con
vened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d 
i n Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2, S e c t i o n 54(2) does n o t a p p l y . 
I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o 
t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, 
a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t 
i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. 
I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r 
under t h e Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

/ 
C l a i m a n t , w h i l e w o r k i n g as a f a c e l a y e r , compensably i n j u r e d h i s r i g h t 

s h o u l d e r and r i g h t arm on November 22, 1983. (Ex. 1 ) . He r e t u r n e d t o work as a 
c o r e f e e d e r ( l i g h t d u t y j o b ) a p p r o x i m a t e l y 3 t o 4 weeks a f t e r t h e i n j u r y . ( T r . 
4 ) . He had minor c o m p l a i n t s r e l a t e d t o h i s neck area. C l a i m a n t was t r e a t e d f o r 
a m u s c u l o l i g a m e n t o u s s t r a i n o f t h e r i g h t s c a p u l a r . (Ex. 1A-2). C l a i m a n t ' s c l a i m 
was c l o s e d on March 14, 1884 by a D e t e r m i n a t i o n Order. (Ex. 4 ) . No permanent 
d i s a b i l i t y was awarded. 

C l a i m a n t r e c e i v e d no m e d i c a l t r e a t m e n t f o r h i s compensable c o n d i t i o n from 
O c t o b e r 10, 1984 t o February 23, 1989 d u r i n g which t i m e he was w o r k i n g as a c o r e 
f e e d e r . (Exs. 1A-3, 6-1). On February 23, 1989, c l a i m a n t began s e e i n g Dr. 
E l l i s o n , an o r t h o p e d i s t , c o m p l a i n i n g o f r i g h t s h o u l d e r , neck and arm p a i n . 
(Exs. 5, 6-1). Dr. E l l i s o n diagnosed r i g h t upper e x t r e m i t y p a i n syndrome and 
o r d e r e d t e s t s t o r u l e o u t c a r p a l t u n n e l syndrome; c e r v i c a l l e s i o n a t C5-6, C6-7; 
and m e c h a n i c a l m y o f a s c i a l i n j u r y . (Ex. 5 ) . 

C l a i m a n t underwent an MRI o f h i s c e r v i c a l s p i n e on March 3, 1989. (Ex. 
7 ) . The MRI r e v e a l e d a c e n t r a l d i s c h e r n i a t i o n a t C5-6. 

The SAIF C o r p o r a t i o n knew o f t h e a b o v e - s t a t e d f a c t s by March 3, 1989. 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d March 14, 1989. 
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On August 9, 1989, t h e Workers' Compensation Board reopened c l a i m a n t ' s 
November 1983 i n d u s t r i a l i n j u r y c l a i m , a t SAIF's r e q u e s t , under i t s own m o t i o n 
a u t h o r i t y . SAIF was o r d e r e d t o pay c l a i m a n t t i m e l o s s b e n e f i t s b e g i n n i n g J u l y 
7, 1989, and t o c o n t i n u e p a y i n g such b e n e f i t s u n t i l c l a i m a n t r e t u r n e d t o r e g u l a r 
work a t h i s r e g u l a r wage o r became m e d i c a l l y s t a t i o n a r y , w h i c h e v e r was e a r l i e r . 
A t h e a r i n g , t h e p a r t i e s s t i p u l a t e d t h a t SAIF c o m p l i e d w i t h t h i s o r d e r . 

A c l a i m f o r a g g r a v a t i o n must be f i l e d w i t h i n f i v e y e a r s a f t e r t h e f i r s t 
d e t e r m i n a t i o n o r t h e f i r s t n o t i c e o f c l o s u r e . ORS 656.273. C l a i m a n t ' s c l a i m 
was c l o s e d by D e t e r m i n a t i o n Order on March 14, 1984. T h e r e f o r e , c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s e x p i r e d on March 14, 1989. 

We d i s a g r e e w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o t i m e l y make a 
c l a i m f o r an a g g r a v a t i o n under c u r r e n t ORS 656.273(3). That s t a t u t e s t a t e s : 

"A p h y s i c i a n ' s r e p o r t e s t a b l i s h i n g t h e worsened c o n d i t i o n by 
w r i t t e n m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s i s a c l a i m 
f o r a g g r a v a t i o n . " 

To e s t a b l i s h an a g g r a v a t i o n c l a i m , " t h e p h y s i c i a n ' s r e p o r t must be s u f f i 
c i e n t t o c o n s t i t u t e p r i m a f a c i e evidence i n t h e form o f o b j e c t i v e f i n d i n g s t h a t 
c l a i m a n t ' s compensable c o n d i t i o n has m e d i c a l l y worsened." Glean A. F i n l e v , 43 
Van N a t t a 1442, 1444 ( 1 9 9 1 ) ; Herman M. C a r l s o n , 43 Van N a t t a 963, 964 ( 1 9 9 1 ) . 
T h i s r e p o r t must e s t a b l i s h a c a u s a l c o n n e c t i o n between c l a i m a n t ' s n o t e d c o n d i 
t i o n and compensable i n j u r y . C a r l s o n , supra, a t 964; M i c h a e l L. Page, 42 Van 
N a t t a 1690, 1693 ( 1 9 9 0 ) . The Referee concluded t h a t p r i o r t o e x p i r a t i o n o f t h e 
f i v e - y e a r a g g r a v a t i o n p e r i o d , m e d i c a l r e p o r t s documented an o b j e c t i v e w o r s e n i n g 
o f c l a i m a n t ' s c o n d i t i o n . We agree. However, t h e Referee f u r t h e r c o n c l u d e d t h a t 
m e d i c a l r e p o r t s e s t a b l i s h i n g a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s worsened 
c o n d i t i o n and h i s compensable i n j u r y were not made a v a i l a b l e t o SAIF u n t i l a f t e r 
e x p i r a t i o n o f t h e a g g r a v a t i o n p e r i o d . We do n o t agree. 

Dr. E l l i s o n ' s F e b r u a r y 23, 1989 r e p o r t , which was r e c e i v e d by SAIF on 
March 3, 1989, r e c o u n t s t h e f o l l o w i n g : 

" O r i g i n a l Symptoms/Causation/Date o f O r i g i n : The p a t i e n t was 
i n j u r e d because o f t h e r e p e t i t i v e n a t u r e o f h i s work a c t i v i t i e s a t 
Simpson Timber Company i n November 1983 as n o t e d above. . . " 
(Ex. 6-1). 

Dr. E l l i s o n f u r t h e r r e p o r t s : "At t h e p r e s e n t t i m e t h e p a t i e n t c o n t i n u e s t o have 
i n t e r m i t t e n t p a i n i n t h e r i g h t s h o u l d e r area, r i g h t p a r a c e r v i c a l r e g i o n , and i n 
t h e r i g h t upper e x t r e m i t y . . . " (Ex. 6-1; emphasis s u p p l i e d . ) 

Taken as a whole, Dr. E l l i s o n ' s r e p o r t i s a v a l i d c l a i m f o r a g g r a v a t i o n . 
W h i l e Dr. E l l i s o n suggests s e v e r a l p o s s i b l e diagnoses i n h i s r e p o r t ( c a r p a l t u n 
n e l syndrome, a c e r v i c a l l e s i o n , a mechanical m y o f a s c i a l i n j u r y ) f o r t h e 1989 
c o n d i t i o n , t h e most r e a s o n a b l e i n t e r p r e t a t i o n i s t h a t he i s u n c e r t a i n what 
c l a i m a n t ' s c o n d i t i o n was i n 1983 and 1984; however, i t i s t h e same c o n d i t i o n 
t h a t c l a i m a n t i s e x p e r i e n c i n g i n 1989, except t h a t i t has worsened. 

We, t h e r e f o r e , c o n c l u d e t h a t SAIF had n o t i c e t h a t c l a i m a n t ' s worsened con
d i t i o n was r e l a t e d t o h i s p r i o r i n d u s t r i a l i n j u r y on March 3, 1989. A c c o r d i n g 
l y , c l a i m a n t p e r f e c t e d h i s a g g r a v a t i o n c l a i m b e f o r e t h e f i v e - y e a r s t a t u t o r y b a r . 

I n t e r i m Compensation/Penalty and A t t o r n e y Fee 

We adopt t h e Referee's C o n c l u s i o n o f Law and O p i n i o n c o n c e r n i n g t h e s e 
i s s u e s . 
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For p r e v a i l i n g on t h e i s s u e o f a g g r a v a t i o n , c l a i m a n t ' s c o u n s e l i s e n t i t l e d 
t o an assessed a t t o r n e y f e e . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed 
f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on Board r e v i e w i s $2,000, 
t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e r e c o r d , c l a i m 
a n t ' s s t a t e m e n t o f s e r v i c e s a t h e a r i n g , and h i s b r i e f s on r e v i e w ) , t h e complex
i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t concerned. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 19, 1991 i s r e v e r s e d i n p a r t and a f 
f i r m e d i n p a r t . The Referee's c o n c l u s i o n t h a t c l a i m a n t f a i l e d t o t i m e l y p e r f e c t 
h i s a g g r a v a t i o n c l a i m i s r e v e r s e d . The c l a i m i s remanded t o t h e SAIF Corpora
t i o n f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w 
c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e 
o f $2,000, t o be p a i d by SAIF. The remainder o f t h e o r d e r i s a f f i r m e d . 

December 3 1 , 1991 C i t e as 43 Van N a t t a 2813 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JUAN A. GARCIA, Claimant 
WCB Case No. 89-08301 

ORDER ON REMAND 
Mi c h a e l B. Dye, Claimant A t t o r n e y 

David R. Fowler ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court o f Appeals. 
G a r c i a v. SAIF, 108 Or App 653 (19 9 1 ) . The c o u r t has r e v e r s e d o u r p r i o r o r d e r , 
Juan A. G a r c i a , 42 Van N a t t a 2632, 2797 (19 9 0 ) , which h e l d t h a t , f o l l o w i n g a 
p r o c e e d i n g i n w h i c h i t was det e r m i n e d t h a t no employment r e l a t i o n s h i p e x i s t e d 
between c l a i m a n t and t h e "employer" on t h e d a t e o f i n j u r y , t h e SAIF C o r p o r a t i o n 
c o u l d p r o p e r l y deny an i n j u r y c l a i m t h a t i t had processed and ac c e p t e d on b e h a l f 
o f t h e a l l e g e d noncomplying employer. The c o u r t concluded t h a t SAIF c o u l d n o t 
deny a p r e v i o u s l y accepted c l a i m on t h e b a s i s o f a l a c k o f coverage. The c o u r t 
r e v e r s e d and remanded t h i s m a t t e r t o us f o r c o n s i d e r a t i o n o f p e n a l t i e s and 
a t t o r n e y f e e s . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r o r d e r , we concluded t h a t , because SAIF was e n t i t l e d t o deny 
t h e c l a i m and t e r m i n a t e temporary d i s a b i l i t y b e n e f i t s , SAIF's conduc t was n o t 
u n r e a s o n a b l e . A d d i t i o n a l l y , we concluded t h a t , even i f SAIF's d e l a y i n p r o c e s s 
i n g c l a i m a n t ' s c l a i m was unreasonable, because we had found SAIF was e n t i t l e d t o 
t e r m i n a t e t e m p o r a r y d i s a b i l i t y b e n e f i t s , t h e r e were no "amounts t h e n due" on 
w h i c h t o base a p e n a l t y . We f u r t h e r concluded t h a t , because t h e r e was no un r e a 
s o n a b l e r e s i s t a n c e t o t h e payment o f compensation, an a t t o r n e y f e e was n o t 
a s s e s s a b l e . 

The c o u r t h e l d t h a t SAIF accepted t h e c l a i m w i t h o u t f u l f i l l i n g i t s d u t y t o 
i n v e s t i g a t e c l a i m a n t ' s employment s t a t u s and t o j o i n o t h e r p o t e n t i a l l y r e s p o n s i 
b l e employers o r i n s u r e r s . The c o u r t found t h a t , h a v i n g a c c e p t e d t h e c l a i m 
a g a i n s t t h e a l l e g e d noncomplying employer and a d v i s i n g c l a i m a n t t h a t he d i d n o t 
need t o pu r s u e h i s c l a i m s a g a i n s t t h e o t h e r p o t e n t i a l l y r e s p o n s i b l e e n t i t i e s , 
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SAIF c o u l d n o t deny t h e p r e v i o u s l y accepted c l a i m on t h e b a s i s o f a l a c k o f cov
e r a g e . The c o u r t , t h e r e f o r e , " ( r ) eversed and remanded t o t h e Board f o r c o n s i d 
e r a t i o n o f p e n a l t i e s and a t t o r n e y f e e s . " G a r c i a v. SAIF, supra a t 658. 

Former ORS 656.262(10) p r o v i d e s f o r an assessment o f a t t o r n e y f e e s and 
p e n a l t i e s a g a i n s t an employer f o r an "unreasonable r e f u s a l t o pay compensation," 
and f o r m e r ORS 656.382(1) r e q u i r e s an employer t o pay an a t t o r n e y f e e i f i t 
" u n r e a s o n a b l y r e s i s t s t h e payment o f compensation." The s t a n d a r d f o r d e t e r m i n 
i n g an u n r e a s o n a b l e d e n i a l i s whether t h e employer had a l e g i t i m a t e doubt as t o 
i t s l i a b i l i t y f o r t h e payments. "Unreasonableness" and " l e g i t i m a t e d o u b t " a r e 
t o be c o n s i d e r e d i n t h e l i g h t o f a l l t h e evidence a v a i l a b l e t o t h e employer a t 
t h a t t i m e . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588 ( 1 9 8 8 ) . 

< 

The R e f e r e e f o u n d t h a t SAIF had no b a s i s f o r t e r m i n a t i n g c l a i m a n t ' s tempo
r a r y d i s a b i l i t y b e n e f i t s . He concluded t h a t SAIF u n r e a s o n a b l y r e f u s e d t o pay 
and u n r e a s o n a b l y r e s i s t e d payment o f temporary d i s a b i l i t y b e n e f i t s . A c c o r d i n g 
l y , t h e R e f e r e e assessed p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's a l l e g e d l y un
r e a s o n a b l e c o n d u c t . We d i s a g r e e . 

We c o n c l u d e t h a t , a t t h e t i m e SAIF t e r m i n a t e d c l a i m a n t ' s t e m p o r a r y d i s 
a b i l i t y payments, i t had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y f o r c l a i m a n t ' s 
i n j u r y c l a i m . The employer had r e q u e s t e d a h e a r i n g c o n c e r n i n g a Proposed and 
F i n a l Order w h i c h d e t e r m i n e d t h a t i t was a noncomplying employer. An e a r l i e r 
R e f e r e e s u b s e q u e n t l y found t h a t no employment r e l a t i o n s h i p e x i s t e d between 
c l a i m a n t and t h e "employer" on t h e d a t e o f i n j u r y , and t h e proposed o r d e r was 
s e t a s i d e . T h e r e a f t e r , SAIF t e r m i n a t e d c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y payments 
on t h e g r o u n d t h a t i t d i d n o t p r o v i d e coverage t o t h e a l l e g e d n o n c o m p l y i n g em
p l o y e r under ORS 656.054(1), because a n o t h e r employer had purchased t h e b u s i n e s s 
and t h e a l l e g e d noncomplying employer no l o n g e r had c o n t r o l o v e r o p e r a t i o n s o r 
employees o f t h e b u s i n e s s . 

We c o n c l u d e t h a t , n o t w i t h s t a n d i n g t h e f a c t t h a t i t i n i t i a l l y a c c e p t e d 
c l a i m a n t ' s i n j u r y c l a i m , see Oak C r e s t Care Center v. Bond, 101 Or App 15 
( 1 9 9 0 ) , because SAIF was n o t t h e i n s u r e r f o r e i t h e r employer and s i n c e t h e Pro
posed and F i n a l Order f i n d i n g t h e employer t o be noncomplying had been s e t 
a s i d e , i t had a l e g i t i m a t e doubt as t o whether i t was l i a b l e f o r f u r t h e r p r o 
c e s s i n g o f c l a i m a n t ' s i n j u r y c l a i m under ORS 656.054(1). Under t h e c i r c u m s t a n 
ces, we c o n t i n u e t o c o n c l u d e t h a t SAIF's t e r m i n a t i o n o f c l a i m a n t ' s t e m p o r a r y 
d i s a b i l i t y payments was n o t unreasonable. Consequently, p e n a l t i e s and a t t o r n e y 
f e e s f o r such conduct a r e n o t w a r r a n t e d . 

C l a i m a n t a l s o contends t h a t he i s e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s 
f o r SAIF's u n r e a s o n a b l e d e l a y i n p a y i n g temporary d i s a b i l i t y payments. We 
agree. On June 8, 1989, Referee Brown i s s u e d an i n t e r i m o r d e r w h i c h f o u n d t h a t , 
once SAIF a c c e p t e d t h e c l a i m , i t c o u l d not u n i l a t e r a l l y t e r m i n a t e t e m p o r a r y d i s 
a b i l i t y b e n e f i t s , r e g a r d l e s s o f t h e f a c t t h a t t h e Proposed and F i n a l Order had 
been s e t a s i d e . I n h i s o r d e r , Referee Brown i n s t r u c t e d SAIF t o pay t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . 

Subsequent t o Referee Brown's o r d e r , a h e a r i n g was s c h e d u l e d b e f o r e Ref
e r e e M o n g r a i n . On September 5, 1989, Referee Mongrain i s s u e d an O p i n i o n and 
Order i n w h i c h he c o n c l u d e d t h a t SAIF was f i v e days l a t e i n r e i n s t a t i n g tempo
r a r y d i s a b i l i t y b e n e f i t s f o l l o w i n g issuance o f Referee Brown's i n t e r i m o r d e r . 
A c c o r d i n g l y , t h e Referee assessed p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's u n r e a 
s o n a b l e d e l a y . 

We a f f i r m t h e Referee on t h e i s s u e o f p e n a l t i e s and a t t o r n e y f e e s f o r 
SAIF's u n r e a s o n a b l e d e l a y . A l t h o u g h we i n i t i a l l y f ound t h a t R e f e r e e Mongrain's 
o r d e r was i n e r r o r because i t was based upon an o r d e r we c o n s i d e r e d t o be 
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i n v a l i d , t h e c o u r t has r e v e r s e d our d e c i s i o n on t h a t i s s u e . A c c o r d i n g l y , we 
c o n c l u d e t h a t , because Referee Brown's o r d e r was v a l i d , i t was n o t e r r o r t o d i 
r e c t SAIF t o r e i n s t a t e t e mporary d i s a b i l i t y b e n e f i t s f o r c l a i m a n t . A d d i t i o n a l 
l y , we agree w i t h Referee Mongrain's c o n c l u s i o n t h a t SAIF has s u p p l i e d no e x p l a 
n a t i o n f o r i t s d e l a y i n c o m p l y i n g w i t h Referee Brown's o r d e r and r e i n s t a t i n g 
c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s . T h e r e f o r e , we a f f i r m t h e Refe r e e ' s 
award o f p e n a l t i e s and a t t o r n e y fees f o r SAIF's unreasonable d e l a y . 

A l t h o u g h c l a i m a n t has p r e v a i l e d on t h e i s s u e o f p e n a l t i e s and a t t o r n e y 
f e e s f o r SAIF's un r e a s o n a b l e d e l a y i n complying w i t h Referee Brown's o r d e r , we 
a r e u n a b l e t o award c l a i m a n t an a t t o r n e y f e e f o r h i s e f f o r t s b e f o r e e v e r y p r i o r 
f o r u m on t h a t i s s u e . P e n a l t i e s and a t t o r n e y fees a r e n o t "compensation" under 
ORS 6 5 6 . 3 8 2 ( 2 ) . See Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, 
I n c . , 80 Or App 233 ( 1 9 8 6 ) . T h e r e f o r e , c l a i m a n t d i d n o t f i n a l l y p r e v a i l a f t e r 
remand " i n r e s p e c t t o any c l a i m o r award f o r compensation" as r e q u i r e d by ORS 
6 5 6 . 3 8 8 ( 1 ) . See e.g. A g u i a r v. J. R. S i m p l o t Company, 94 Or App 658 ( 1 9 8 9 ) ; 
Cleo I . Beswick, 43 Van N a t t a 1314 (1991). 

F i n a l l y , c l a i m a n t contends t h a t he i s e n t i t l e d t o an a t t o r n e y f e e p u r s u a n t 
t o ORS 656.388(1) f o r h i s counsel's e f f o r t s b e f o r e e v e r y p r i o r forum where 
c l a i m a n t has r e q u e s t e d Board r e v i e w o r p e t i t i o n e d f o r j u d i c i a l r e v i e w and 
" f i n a l l y p r e v a i l e d " a t a lower forum a f t e r remand. We d i s a g r e e . 

We c o n c l u d e t h a t c l a i m a n t has n o t " f i n a l l y p r e v a i l e d " a t Board l e v e l f o l 
l o w i n g remand on t h e i s s u e o f temporary t o t a l d i s a b i l i t y . R a t h e r , c l a i m a n t p r e 
v a i l e d b e f o r e t h e Co u r t o f Appeals on t h a t i s s u e . The c o u r t c o n c l u d e d t h a t , 
h a v i n g a c c e p t e d c l a i m a n t ' s i n j u r y c l a i m , SAIF c o u l d n o t deny t h a t p r e v i o u s l y 
a c c e p t e d c l a i m on t h e b a s i s o f a l a c k o f coverage. The c o u r t r e v e r s e d and r e 
manded t o us o n l y " f o r c o n s i d e r a t i o n o f p e n a l t i e s and a t t o r n e y f e e s . " A c cord
i n g l y , because c l a i m a n t d i d n o t " f i n a l l y p r e v a i l " on t h e i s s u e o f t e m p o r a r y 
t o t a l d i s a b i l i t y f o l l o w i n g remand, we f i n d no s t a t u t o r y b a s i s upon wh i c h t o 
award a t t o r n e y f e e s f o r c l a i m a n t ' s counsel's e f f o r t s on t h a t i s s u e . 

Upon r e c o n s i d e r a t i o n , f o r t h e reasons a r t i c u l a t e d above, we do n o t con
s i d e r SAIF's t e r m i n a t i o n o f c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s t o have 
been u n r e a s o n a b l e . Consequently, we conclude t h a t p e n a l t i e s and a t t o r n e y f e e s 
a r e n o t w a r r a n t e d . T h e r e f o r e , t h a t p o r t i o n o f t h e Referee's September 5, 1989 
o r d e r t h a t assessed p e n a l t i e s and a t t o r n e y fees f o r such conduct i s r e v e r s e d . 
However, we a f f i r m t h a t p o r t i o n o f t h e Referee's September 5, 1989 o r d e r con
c e r n i n g t h e i s s u e o f p e n a l t i e s and a t t o r n e y fees f o r SAIF's u n r e a s o n a b l e d e l a y 
i n r e i n s t a t i n g t e m p o r a r y d i s a b i l i t y b e n e f i t s f o l l o w i n g t h e i n t e r i m o r d e r w h i c h 
d i r e c t e d i t t o do so. The Referee's p e n a l t y e q u a l t o f i v e p e r c e n t o f t h e tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s due t o c l a i m a n t f o r t h e p e r i o d between March 30 
and June 20, 1989 i s r e i n s t a t e d and a f f i r m e d . The Referee's p e n a l t y - r e l a t e d 
a t t o r n e y f e e o f $200, p a y a b l e by SAIF, i s a l s o r e i n s t a t e d and a f f i r m e d . 

I T IS SO ORDERED. 
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C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee S e i f e r t ' s o r d e r 
w h i c h a f f i r m e d a D e t e r m i n a t i o n Order t h a t : (1) found c l a i m a n t m e d i c a l l y s t a 
t i o n a r y on A p r i l 2, 1990; and (2) d i d n o t award any permanent d i s a b i l i t y . On 
r e v i e w , t h e i s s u e s a r e m e d i c a l l y s t a t i o n a r y d a t e and permanent p a r t i a l d i s a b i l 
i t y b e n e f i t s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

C l a i m a n t f i r s t a s s e r t s t h a t she i s e n t i t l e d t o t e m p o r a r y p a r t i a l d i s a b i l 
i t y b e n e f i t s t h r o u g h A p r i l 17, 1990. Claimant bases t h i s argument on her con
t e n t i o n t h a t Dr. Van Veen, M.D., her t r e a t i n g p h y s i c i a n , f o u n d her m e d i c a l l y 
s t a t i o n a r y on A p r i l 17, 1990 and t h a t t h i s d a t e s h o u l d be r e l i e d upon r a t h e r 
t h a n A p r i l 2, 1990. 

The r e c o r d i n d i c a t e s t h a t Van Veen agreed w i t h t h e Western M e d i c a l Consul
t a n t s ' r e p o r t , w h i c h found c l a i m a n t m e d i c a l l y s t a t i o n a r y on A p r i l 2, 1990. H i s 
t e s t i m o n y d u r i n g h i s d e p o s i t i o n demonstrates t h a t he meant t o c o n t i n u e t o r e l y 
on t h i s r e p o r t i n r e g a r d s t o t h e m e d i c a l l y s t a t i o n a r y d a t e . (Ex. 59- 1 8 ) . We 
t h e r e f o r e agree w i t h t h e Referee t h a t c l a i m a n t i s n o t e n t i t l e d t o t e m p o r a r y d i s 
a b i l i t y b e n e f i t s beyond A p r i l 2, 1990. 

C l a i m a n t a l s o contends t h a t she i s e n t i t l e d t o permanent p a r t i a l d i s a b i l 
i t y b e n e f i t s because t h e r e was evidence o f permanent i m p a i r m e n t . I n o r d e r t o 
pr o v e e n t i t l e m e n t t o an award o f permanent d i s a b i l i t y , c l a i m a n t must e s t a b l i s h 
t h a t she s u f f e r s f r o m permanent impairment t h a t i s "due t o " h er compensable i n 
j u r y . ORS 656.214; f o r m e r OAR 436-35-010 and 436-35-270. 

S i n c e her a c c i d e n t o f February 15, 1989, c l a i m a n t has co m p l a i n e d o f a 
v a r i e t y o f symptoms, i n c l u d i n g back p a i n , abdominal p a i n , edema, f l u i d r e t e n 
t i o n , d i z z i n e s s , headaches, l e g aches, l o s s o f b a l a n c e , f r e q u e n t u r i n a t i o n , l e g 
numbness and arm soreness. A d i s c h a r g e summary from t h e w o r k - h a r d e n i n g program 
a t Salem H o s p i t a l a l s o showed some impairment. (Ex. 2 0 ) . As t h e R e f e r e e f o u n d , 
however, t h e m e d i c a l e v i d e n c e does n o t demonstrate t h e necessary c a u s a l connec
t i o n between c l a i m a n t ' s i n j u r y and any d i s a b i l i t y . 

D u r i n g h i s i n i t i a l e x a m i n a t i o n o f c l a i m a n t , Dr. Van Veen f o u n d t h a t c l a i m 
a n t ' s " b i g g e s t problem [ w i t h r e g a r d t o her m u l t i p l e symptoms] i s r e l a t e d t o 
anger and h o s t i l i t y and a pronounced degree o f a g i t a t e d d e p r e s s i o n . " (Ex. 16-
1 ) . Upon l a t e r e x a m i n a t i o n s , Van Veen s t a t e d t h a t he was " a t a l o s s t o e x p l a i n 
t h e e x a c t g e n e s i s " o f c l a i m a n t ' s p e r s i s t e n t abdominal p a i n , ( i d . a t 2 ) ; c l a i m a n t 
was "becoming q u i t e d y s f u n c t i o n a l " and t h a t he d i d n o t "have t h e p h y s i o l o g i c a l 
e x p l a n a t i o n f o r a l o t o f her symptoms," ( i d . a t 4 ) ; and c l a i m a n t had " p e r s i s t e n t 
l e g p a i n b u t * * * t h e o v e r l y i n g problem i s d e p r e s s i v e r e a c t i o n , " ( i d . a t 6 ) . 

The i n i t i a l m e d i c a l e v a l u a t i o n by Salem H o s p i t a l ' s w o r k - h a r d e n i n g program 
a l s o f o u n d t h a t t h e " e t i o l o g y o f symptoms i s obscure" and t h a t " p s y c h o s o c i a l 
c o n t r i b u t i o n t o impairment i s p r o b a b l y h i g h . " (Ex. 18 - 1 ) . The p s y c h o l o g i c a l 
s c r e e n i n g a l s o n o t e d t h a t i n d i v i d u a l s w i t h c l a i m a n t ' s MMPI p r o f i l e " f r e q u e n t l y 
a r e f o c u s e d on t h e i r b o d i e s , m u l t i p l e symptoms, f r e q u e n t l y c o n s u l t d o c t o r s , r e a d 
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m a t e r i a l and d i s c u s s w i t h f r i e n d s and acqu a i n t a n c e s a v a r i e t y o f p h y s i c a l , 
s o m a t i c , and h e a l t h concerns. They t e n d t o ' c o n v e r t ' t h e i r anger o r d e p r e s s i o n 
i n t o p h y s i c a l symptoms o f e x p r e s s i o n . " The r e p o r t a l s o found t h a t c l a i m a n t 
"endorses numerous somatic o r p h y s i c a l problems on t e s t i n g and seems h i s t r i o n i c 
and somewhat e x a g g e r a t e d i n her p r e s e n t a t i o n and d i s p l a y . " (Ex. 19-2-3). 

P u r s u a n t t o a m e d i c a l c o n s u l t a t i o n performed f o r c l a i m a n t ' s a t t o r n e y on 
June 4, 1990, Dr. L a f r a n c e , n e u r o l o g i s t , s t a t e d : 

"Given t h e e l e c t r i c shock t y p e o f exposure t h a t [ c l a i m a n t ] 
s u f f e r e d , i t i s c e r t a i n l y p o s s i b l e t h a t t h e r e a re elements o f a com
p r e s s i v e n e u r o p a t h y p r e s e n t , b o t h o f t h e c a r p a l t u n n e l and o f t h e 
lo w e r e x t r e m i t y e i t h e r o f t h e s c i a t i c nerve d i f f u s e l y o r p o s s i b l y o f 
even t h e t a r s a l t u n n e l . 

"There a r e i n a d d i t i o n however c l e a r elements o f p s y c h o l o g i c a l 
f a c t o r s a f f e c t i n g t h i s d i s e a s e . I b e l i e v e t h a t t h e r e i s a ( s i c ) 
d e f i n i t e e v i d e n c e o f a d e p r e s s i v e i l l n e s s and t h e r e may be an e l e 
ment o f h y p e r v e n t i l a t i o n p a n i c a t t a c k s y n d r o m e [ . ] " (Ex. 3 1 - 3 ) . 

Moreover, Dr. L a f r a n c e n o t e d t h a t c l a i m a n t e x h i b i t e d "a v e r y l i m p i n g 
a n t a l g i c p a t t e r n " g a i t w h i l e i n h i s o f f i c e , c o m p l a i n i n g o f p a i n w i t h e v e r y s t e p , 
b u t t h a t he d i d n o t n o t i c e t h i s when c l a i m a n t l e f t h i s o f f i c e . 

F i n a l l y , t h e r e p o r t from t h e Western M e d i c a l C o n s u l t a n t s f o u n d " i n t e n s e 
s o m a t i c p r e o c c u p a t i o n s and o v e r f o c u s i n g and p a s s i v e dependent b e h a v i o r . " I t 
a l s o f o u n d t h a t h e r e x a m i n a t i o n showed worse r e s u l t s t h a n a t t h e end o f t h e 
w o r k - h a r d e n i n g program and t h a t t h e f a c t t h a t she c o u l d d r i v e by h e r s e l f t o and 
fr o m A r i z o n a "demonstrates t h a t she i s e x a g g e r a t i n g her l i m i t a t i o n s and p a i n . " 
(Ex. 4 8 - 3 - 4 ) . 

Because c l a i m a n t f a i l e d t o prove t h a t she s u f f e r s f r o m permanent i m p a i r 
ment t h a t i s "due t o " t h e compensable i n j u r y , we a l s o c o n c l u d e t h a t c l a i m a n t i s 
n o t e n t i t l e d t o permanent p a r t i a l d i s a b i l i t y b e n e f i t s . 

ORDER 

The Referee's o r d e r d a t e d January 25, 1991 i s a f f i r m e d . 

December 3 1 , 1991 C i t e as 43 Van N a t t a 2817 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES H. SMITH, Claimant 
WCB Case No. 90-17839 

ORDER ON REVIEW 
W. D a n i e l Bates, J r . , Claimant A t t o r n e y 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee B l a c k ' s o r d e r t h a t i n 
c r e a s e d h i s sc h e d u l e d permanent d i s a b i l i t y award f o r h i s r i g h t f o r e a r m t o 16 
p e r c e n t (24 d e g r e e s ) , whereas a D e t e r m i n a t i o n Order awarded 2 p e r c e n t (3 de
gr e e s ) s c h e d u l e d permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f sched
u l e d permanent d i s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fac t , w i t h t h e e x c e p t i o n o f h i s f i n d i n g 
t h a t c l a i m a n t has a g r i p s t r e n g t h l o s s o f a p p r o x i m a t e l y 20 p e r c e n t . 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t contends t h a t t h e Referee e r r e d i n h i s i n t e r p r e t a t i o n 
o f Dr. Brooks' r e p o r t o f c l a i m a n t ' s l o s s o f g r i p s t r e n g t h . I n h i s r e p o r t , Dr. 
Brooks s t a t e d t h a t c l a i m a n t ' s g r i p s t r e n g t h was down and c o n c l u d e d , " I would 
e s t i m a t e 15 l b s . " The Referee concluded t h a t , because Dr. Brooks had a l s o f o u n d 
c l a i m a n t had s u s t a i n e d e x t r e m e l y m i l d hand i m p a i r m e n t , he must have meant t h a t 
c l a i m a n t ' s g r i p s t r e n g t h was down 15 pounds from a normal g r i p s t r e n g t h o f 95 
pounds. The Re f e r e e , t h e r e f o r e , e s t i m a t e d c l a i m a n t ' s g r i p s t r e n g t h l o s s a t 20 
p e r c e n t , w h i c h equated t o a 10 p e r c e n t l o s s o f t h e f o r e a r m under f o r m e r OAR 436-
3 5 - 1 1 0 ( 3 ) ( d ) . 

C l a i m a n t concedes t h a t Dr. Brooks' r e p o r t i s ambiguous. However, c l a i m a n t 
argues t h a t h i s c r e d i b l e t e s t i m o n y t h a t he has l o s t s u b s t a n t i a l g r i p s t r e n g t h 
r e q u i r e s a d i f f e r e n t i n t e r p r e t a t i o n o f Dr. Brooks' r e p o r t . C l a i m a n t contends 
t h a t Dr. Brooks' s t a t e m e n t s h o u l d be i n t e r p r e t e d t o mean t h a t h i s g r i p s t r e n g t h 
was down t o 15 pounds as a r e s u l t o f h i s i n j u r y . We d i s a g r e e . 

Loss o f g r i p s t r e n g t h i s r a t a b l e when i t i s a s s o c i a t e d w i t h e i t h e r nerve 
damage, a m p u t a t i o n , o r a t r o p h y o r o t h e r a n a t o m i c a l changes. See f o r m e r OAR 436-
3 5 - 1 1 0 ( 3 ) ( a ) , (b) & ( d ) . Even though a c l a i m a n t i s found c r e d i b l e , h i s t e s t i 
mony a l o n e i s i n s u f f i c i e n t t o e s t a b l i s h l o s s o f g r i p s t r e n g t h under t h e s t a n 
d a r d s . Dachel Snocker, 43 Van N a t t a 1173 (1991). 

I n t h e p r e s e n t case, we do n o t f i n d t h a t Dr. Brooks' r e p o r t i s s u f f i c i e n t 
t o e s t a b l i s h an imp a i r m e n t award f o r l o s s o f g r i p s t r e n g t h under t h e " s t a n d 
a r d s . " F i r s t , i t i s n o t c l e a r whether Dr. Brooks a t t r i b u t e s c l a i m a n t ' s l o s s o f 
g r i p s t r e n g t h t o nerv e damage, a t r o p h y o r o t h e r a n a t o m i c a l changes. Moreover, 
Dr. Brooks' measurement, i n a d d i t i o n t o b e i n g a r g u a b l y ambiguous, does n o t 
equate t o t h e measurement f o r decreased g r i p s t r e n g t h p r o v i d e d by t h e " s t a n d 
a r d s " , w h i c h measures g r i p s t r e n g t h as percentage r e t a i n e d r a t h e r t h a n u s i n g a 
measurement i n pounds. Under t h e c i r c u m s t a n c e s , we d e c l i n e t o e s t i m a t e c l a i m 
a n t ' s l o s s o f g r i p s t r e n g t h under t h e " s t a n d a r d s . " See e.g. Lawrence E. W i l s o n , 
43 Van N a t t a 1131 (1991)(Where t h e t r e a t i n g p h y s i c i a n ' s range o f m o t i o n f i n d i n g s 
do n o t conform t o t h o s e found i n t h e " s t a n d a r d s , " we do n o t f i n d t h o s e range o f 
m o t i o n f i n d i n g s p e r s u a s i v e . ) 

F i n a l l y , a l t h o u g h t h e Referee found c l a i m a n t t o be c r e d i b l e , h i s con
t e n t i o n t h a t he has r e t a i n e d m i n i m a l g r i p s t r e n g t h i s i n c o n s i s t e n t w i t h Dr. 
Brooks' r e p o r t t h a t c l a i m a n t s u s t a i n e d " e x t r e m e l y m i l d " i m p a i r m e n t o f t h e hand 
and t h a t c l a i m a n t had " [ g ] o o d s t r e n g t h , a l i t t l e down." (Ex. 1 1 ) . A d d i t i o n a l l y , 
we do n o t r e l y upon c l a i m a n t ' s t e s t i m o n y alone t o e s t a b l i s h measureable g r i p 
s t r e n g t h i m p a i r m e n t under t h e s t a n d a r d s . See Dachel Snocker, s u p r a . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d an award f o r 
l o s s o f g r i p s t r e n g t h under t h e " s t a n d a r d s . " However, because t h e i n s u r e r has 
n o t asked f o r a r e d u c t i o n , we a f f i r m t h e Referee's award o f 16 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y f o r c l a i m a n t ' s l o s s o f use o r f u n c t i o n o f t h e r i g h t f o r e 
arm. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 25, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
TAMMY M. TALLMON, Claimant 

WCB Case No. 91-00959 
ORDER ON REVIEW 

Jackson & Vause, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r t h a t 
s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s b i l a t e r a l v e s t i b u l a r d y s f u n c t i o n con
d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions and O p i n i o n s , " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

On r e v i e w , t h e employer contends t h a t t h e Referee s h o u l d have r e l i e d upon 
t h e o p i n i o n o f Dr. W i l s o n , M.D., a n e u r o - o t o l o g i s t . The employer argues t h a t 
c l a i m a n t was r e f e r r e d t o Dr. Wi l s o n by Dr. S e t e r a , her t r e a t i n g c h i r o p r a c t o r , 
and, t h e r e f o r e , t h e Referee s h o u l d have d e f e r r e d t o h i s o p i n i o n . F i n a l l y , t h e 
employer contends t h a t Dr. Wilson's e x a m i n a t i o n o f c l a i m a n t was much c l o s e r i n 
t i m e t o t h e o r i g i n a l i n j u r y t h a n Dr. Epley's e x a m i n a t i o n . 

We agree w i t h t h e Referee t h a t Dr. Epley's o p i n i o n i s more p e r s u a s i v e t h a n 
t h e o p i n i o n o f Dr. W i l s o n . Dir. Epley i s a l s o an o t o l o g i s t , and, a l t h o u g h he 
i n i t i a l l y examined c l a i m a n t s e v e r a l months a f t e r Dr. W i l s o n , he t r e a t e d c l a i m a n t 
numerous t i m e s o v e r a p e r i o d o f a p p r o x i m a t e l y o n e - h a l f y e a r . Dr. W i l s o n , on t h e 
o t h e r hand, examined c l a i m a n t upon one o c c a s i o n and, over a y e a r l a t e r , w r o t e 
h i s m e d i c a l r e p o r t r e g a r d i n g c a u s a t i o n o f c l a i m a n t ' s c o n d i t i o n . Under t h e c i r 
cumstances, we do n o t agree w i t h t h e employer t h a t t h e Referee e r r e d by r e l y i n g 
upon t h e r e p o r t o f Dr. Epley, as su p p o r t e d by t h e o t h e r m e d i c a l o p i n i o n s i n t h e 
r e c o r d . 

F i n a l l y , we agree w i t h t h e Referee's C o n c l u s i o n s and O p i n i o n on t h e i s s u e 
o f t h e a p p r o p r i a t e l e g a l s t a n d a r d o f c a u s a t i o n , i . e . m a t e r i a l c o n t r i b u t i n g 
cause. See J u l i e K. Gasperino, 43 Van N a t t a 1151 (19 9 1 ) . 

C l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t t h e em
p l o y e r ' s r e q u e s t f o r r e v i e w on t h e i s s u e o f c o m p e n s a b i l i t y . ORS 65 6 . 3 8 2 ( 2 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y i s $800, t o be p a i d by t h e s e l f -
i n s u r e d employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f 
and s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 22, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y , c l a i m a n t ' s c o u n s e l i s awarded an 
a t t o r n e y f e e o f $800, payable by t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
CHARLES WRIGHT, Claimant 
WCB Case No. Cl-02691 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Rasmussen & Henry, Claimant A t t o r n e y s 

John Hoadley, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and Gunn. 

On December 13, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u 
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We w i l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s "unrea
s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n i s 
un r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f t h e 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anava. 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
The Board's r u l e s r e q u i r e t h a t a c l a i m d i s p o s i t i o n agreement be i n a s e p a r a t e 
document f r o m a d i s p u t e d c l a i m s e t t l e m e n t (DCS). OAR 438-09- 0 2 0 ( 3 ) . 

Here, t h e proposed agreement p u r p o r t s t o r e l e a s e c l a i m a n t ' s f u r t h e r r i g h t s 
t o w o r k e r s ' compensation b e n e f i t s o f any t y p e , except m e d i c a l s e r v i c e s p a y a b l e 
under h i s w o r k e r s ' compensation c l a i m . The d i s p o s i t i o n t h e n p r o v i d e s t h a t 
c l a i m a n t r e l e a s e s a l l r i g h t s t o c l a i m any and a l l c o n d i t i o n s stemming f r o m 
c l a i m a n t ' s a c c e p t e d c l a i m f o r i n j u r y o f June 28, 1988. The r e l e a s e o f any phys
i c a l o r m e n t a l c o n d i t i o n s a l l e g e d t o be a consequence o f t h e compensable i n j u r y 
i s language t h a t c o u l d r e a s o n a b l y be i n t e r p r e t e d t o l i m i t c l a i m a n t ' s r i g h t t o 
m e d i c a l s e r v i c e s under ORS 656.245 f o r c o n d i t i o n s r e l a t e d t o t h e compensable i n 
j u r y . See Roy L. Plumlee, 43 Van N a t t a 47 (19 9 1 ) . Any l i m i t a t i o n on t h a t r i g h t 
exceeds t h e bounds o f ORS 656.236 and OAR 436-60-145(1) and 438-09- 0 0 1 ( 1 ) . Ac
c o r d i n g l y , t h e proposed d i s p o s i t i o n i s unreasonable as a m a t t e r o f law and i s 
s e t a s i d e on t h i s b a s i s . See ORS 656.236(2). 

F u r t h e r , a c l a i m d i s p o s i t i o n agreement must c o n t a i n t h e t e r m s , c o n d i t i o n s 
and i n f o r m a t i o n p r e s c r i b e d i n OAR 436-60-145(3) and ( 4 ) . An agreement t h a t does 
n o t c o n t a i n t h e r e q u i r e d i n f o r m a t i o n w i l l n o t be approved by t h e Board. See 
OAR 436- 6 0 - 1 4 5 ( 5 ) , 438-09-020(2). Here, t h e agreement f a i l s t o p r o v i d e t h e 
amount o f any permanent d i s a b i l i t y a w a r d ( s ) . See OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( c ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t was 
s t a y e d by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . See OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) 
and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

I T I S SO ORDERED. 
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C i t e as 109 Or App 101 (1991) October 2, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f B i l l L. M a r s h a l l , C l a i m a n t . 

BILL L. MARSHALL, P e t i t i o n e r , 
v. 

BOB KIMMKL TRUCKING and LIBERTY NORTHWEST INSURANCE CORP., Respondents. 
(WCB 88-15509; CA A65603) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d February 1 1 , 1991. 
K a r s t e n H. Rasmussen, Eugene, argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f was Rasmussen & Henry, Eugene. 
Adam T. Stamper, Medford, argued t h e cause f o r r e s p o n d e n t s . W i t h h im on t h e 

b r i e f was C o w l i n g & H e y s e l l , Medford. 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 

Judge. 
RICHARDSON, P.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 
•Joseph, C.J., v i c e Newman, J., r e t i r e d . 

C l a i m a n t p e t i t i o n s f o r r e v i e w o f an o r d e r o f t h e Workers' Compensation 
Board t h a t d e n i e d compensation f o r i n j u r i e s r e c e i v e d i n a t r u c k a c c i d e n t d u r i n g 
t h e c o u r s e o f h i s employment. The Board adopted t h e r e f e r e e ' s o p i n i o n . We 
r e v e r s e . 

C l a i m a n t was i n j u r e d i n a s i n g l e v e h i c l e a c c i d e n t when t h e l o g t r u c k t h a t 
he was d r i v i n g r a n o f f t h e road and o v e r t u r n e d . He r e c a l l s n o t h i n g between t h e 
t i m e when he passed a s c a l i n g s t a t i o n and t h e t i m e when he woke up i n t h e wreck
age o f h i s t r u c k one and o n e - h a l f m i l e s down t h e highway. He s u f f e r e d a br o k e n 
l e f t hand, knee i n j u r i e s and a concu s s i o n . A t t h e h o s p i t a l , c l a i m a n t s p e c u l a t e d 
t h a t he had f a i n t e d due t o a new m e d i c a t i o n t h a t he was t a k i n g f o r h y p e r t e n s i o n 
and headaches. A number o f t e s t s were conducted t o d e t e r m i n e whether c l a i m a n t 
had i n d e e d f a i n t e d and, i f so, what m i g h t have been t h e cause. The t e s t s were 
i n c o n c l u s i v e . 

The r e f e r e e f o u n d t h a t t h e cause o f t h e a c c i d e n t i s "unknown." That f i n d 
i n g i s s u p p o r t e d by s u b s t a n t i a l evidence i n t h e r e c o r d . The r e f e r e e d e n i e d com
p e n s a t i o n , c o n c l u d i n g t h a t c l a i m a n t had n o t s a t i s f i e d h i s burden o f p r o v i n g by a 
pr e p o n d e r a n c e o f t h e ev i d e n c e t h a t h i s i n j u r i e s were work-connected, because he 
had n o t been a b l e t o r u l e o u t a l l p o s s i b l e i d i o p a t h i c causes o f t h e a c c i d e n t . * 

Employer argued, and t h e r e f e r e e a p p a r e n t l y agreed, t h a t p r e v i o u s cases 
i n v o l v i n g i n j u r i e s s u s t a i n e d i n u n e x p l a i n e d f a l l s a t w o r k p l a c e s were c o n t r o l 
l i n g . The cases c i t e d i n t h e r e f e r e e ' s o p i n i o n a l l i n v o l v e d c l a i m a n t s who were 

1 An " i d i o p a t h i c " cause i s a p r e - e x i s t i n g p h y s i c a l weakness o r d i s e a s e o f t h e 
c l a i m a n t w h i c h c o n t r i b u t e s t o t h e a c c i d e n t . The r u l e t h a t a c l a i m a n t must 
e l i m i n a t e ' i d i o p a t h i c causes b e f o r e i n j u r i e s due t o an u n e x p l a i n e d f a l l w i l l be 
compensable was e x p l a i n e d i n Phil A. Livesley Co. v. Russ, 296 Or 25, 672 P2d 
337 ( 1 9 8 3 ) . I n t h a t case, t h e c l a i m a n t b r o k e h i s h i p when he f e l l as he w a l k e d 
down a h a l l w a y a t work. The employer conceded t h a t t h e cause o f t h e f a l l was 
no t i d i o p a t h i c . On r e v i e w , t h e c o u r t h e l d t h a t , i f t h e cause o f a c l a i m a n t ' s 
o n - t h e - j o b i n j u r y i s " u n e x p l a i n e d , " i t i s compensable, p r o v i d e d t h a t t h e c l a i m 
a n t " e l i m i n a t e s " i d i o p a t h i c causes. Compensation was a l l o w e d . 296 Or a t 27. 
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i n j u r e d when t h e y f e l l , f o r u n e x p l a i n e d reasons, f r o m a s t a n d i n g p o s i t i o n on t h e 
u n o b s t r u c t e d f l o o r o f t h e i r w o r k p l a c e . The i n j u r i e s s u s t a i n e d were caused 
s o l e l y by t h e impact o f t h e c l a i m a n t , w i t h t h e f l o o r . See, e.g., Phil A. 
Livesley Co. v. Russ, 296 Or 25, 27, 672 P2d 337 ( 1 9 8 3 ) ; McAdams v. SAIF, 66 Or 
App 415, 674 P2d 80, r e v den 296 Or 638 (19 8 4 ) . 

L a r s o n d i s t i n g u i s h e s u n e x p l a i n e d f a l l cases f r o m cases i n w h i c h , due t o 
i d i o p a t h i c causes, a c l a i m a n t was i n j u r e d w h i l e i n a moving v e h i c l e . He says: 

"Awards a r e u n i f o r m l y made when t h e employee's i d i o p a t h i c l o s s o f 
h i s f a c u l t i e s t o o k p l a c e w h i l e he was i n a moving v e h i c l e * * *. I t 
seems o b v i o u s t h a t t h e o b l i g a t i o n s o f t h e i r employment had p u t t h e s e 
employees i n a p o s i t i o n where t h e consequences o f b l a c k i n g o u t were 
m a r k e d l y more dangerous t h a n i f t h e y had n o t been so employed." 1 
Larson, Workmen's Compensation Law 3-356, 12.12 ( 1 9 9 0 ) . ( F o o t n o t e s 
o m i t t e d . ) 

That d i s t i n c t i o n makes sense. C l a i m a n t ' s i n j u r i e s a r e n o t t h e r e s u l t s o f 
a f a l l b u t , r a t h e r , o f t h e impact o f h i s l o g t r u c k w i t h t h e s i d e o f a mounta i n . 
The r i s k o f s e r i o u s i n j u r y from any l o s s o f con s c i o u s n e s s , o f i d i o p a t h i c o r i g i n 
o r n o t , was g r e a t l y i n c r e a s e d by t h e f a c t t h a t c l a i m a n t was d r i v i n g a l o g t r u c k 
f o r h i s employer's b e n e f i t . We conclude t h a t t h e i n j u r i e s a r o s e o u t o f and i n 
t h e c o u r s e o f h i s employment and are compensable. 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C i t e as 109 Or App 105 (1991) October 2, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Randy S t r a z i , C l a i m a n t . 

RANDY STRAZI, P e t i t i o n e r , 
v. 

SAIF CORPORATION and TURNER AND HAMM LOGGING, Respondents. 
(WCB 88-13933; CA A65273) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d March 25, 1991. 
Karen M. Werner, Eugene, argued t h e cause f o r p e t i t i o n e r . W i t h h e r on t h e 

b r i e f were James C. Egan and Emmons, Kropp, K r y g e r , A l e x a n d e r & Egan, A l b a n y . 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , argued t h e cause f o r r e s p o n 

d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
WARREN, P.J. 
A f f i r m e d . 
Edmonds, J . , s p e c i a l l y c o n c u r r i n g . 

I n t h i s w o r k e r s ' compensation case, c l a i m a n t seeks r e v e r s a l o f t h e Board's 
o r d e r t h a t he i s n o t e n t i t l e d t o a t t o r n e y f e e s f o r s u c c e s s f u l l y d e f e n d i n g 
a g a i n s t e m p loyer's c r o s s - r e q u e s t f o r an o f f s e t f o r overpayment. We a f f i r m . 

C l a i m a n t i n j u r e d h i s l e f t arm i n a l o g g i n g a c c i d e n t on September 14, 1979. 
A f t e r a h e a r i n g on A p r i l 28, 1987, he was awarded 70 p e r c e n t s c h e d u l e d d i s a b i l 
i t y f o r l o s s o f use o f h i s l e f t arm. N e i t h e r p a r t y a ppealed t h a t o r d e r . On 
J u l y 22, 1988, a d e t e r m i n a t i o n o r d e r decreased c l a i m a n t ' s permanent d i s a b i l i t y 
f r o m 70 p e r c e n t t o 11 p e r c e n t and o r d e r e d a r e d u c t i o n i n h i s award. That 
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r e d u c t i o n i n sc h e d u l e d d i s a b i l i t y , i f v a l i d , would have meant t h a t c l a i m a n t had 
r e c e i v e d an overpayment o f $11,328. Claimant appealed t h e J u l y 22 o r d e r ; em
p l o y e r c r o s s - a p p e a l e d t o r e q u e s t a u t h o r i z a t i o n o f an o f f s e t a g a i n s t f u t u r e com
p e n s a t i o n payments because o f t h e overpayment. 

The r e f e r e e s e t a s i d e t h e J u l y 22 o r d e r and u p h e l d t h e A p r i l 28 o r d e r 
a w a r d i n g c l a i m a n t 70 p e r c e n t permanent d i s a b i l i t y . A d d i t i o n a l l y , t h e r e f e r e e 
awarded c l a i m a n t a t t o r n e y f e e s under ORS 656.382(2), because he had p r e v a i l e d on 
employer's r e q u e s t f o r an o f f s e t . Employer appealed. The Board a f f i r m e d t h e 
r e f e r e e i n s e t t i n g a s i d e t h e J u l y 22 o r d e r and t h e d e n i a l o f t h e o f f s e t , b u t r e 
v e r s e d t h e award o f a t t o r n e y f e e s . I t concluded t h a t c l a i m a n t ' s compensation 
was n o t a t r i s k , because an o f f s e t does n o t reduce compensation w i t h i n t h e mean
i n g o f ORS 65 6 . 3 8 2 ( 2 ) . C l a i m a n t , t h e r e f o r e , was n o t e n t i t l e d t o a t t o r n e y f e e s . 

ORS 656.382(2) p r o v i d e s , i n p a r t : 

" I f a r e q u e s t f o r h e a r i n g * * * i s i n i t i a t e d by an employer * * *, 
and t h e r e f e r e e * * * f i n d s t h a t t h e compensation awarded t o a 
c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r reduced, t h e employer * * * 
s h a l l be r e q u i r e d t o pay * * * a r e a s o n a b l e a t t o r n e y f e e * * * f o r 
l e g a l r e p r e s e n t a t i o n * * * f o r t h e c l a i m a n t a t and p r i o r t o t h e 
h e a r i n g ***.'• 

There a r e t h r e e t h i n g s t h a t a c l a i m a n t must pr o v e t o g e t a t t o r n e y f e e s under 
t h i s s t a t u t e : f i r s t , t h a t t h e employer i n i t i a t e d a r e q u e s t f o r a h e a r i n g t o 
o b t a i n a d i s a l l o w a n c e o r r e d u c t i o n i n t h e c l a i m a n t ' s award o f compensation o r 
f i l e d a c r o s s - a p p e a l t o do so, Dotson v. Bohemia, 80 Or App 233, 236, 720 P2d 
1345, r e v den 302 Or 35 ( 1 9 8 6 ) ; second, t h a t t h e c l a i m a n t ' s a t t o r n e y p e r f o r m e d 
l e g a l s e r v i c e s i n d e f e n d i n g t h e compensation award, Mobley v. SAIF, 58 Or App 
394, 396, 648 P2d 1357 ( 1 9 8 2 ) ; and, t h i r d , t h a t t h e r e f e r e e f o u n d on t h e m e r i t s 
t h a t t h e c l a i m a n t ' s award o f compensation s h o u l d n o t be d i s a l l o w e d o r reduced. 
Liberty Northwest Insurance v. McKellips, 100 Or App 549, 550, 786 P2d 1321 
( 1 9 9 0 ) ; Agripac, Inc. v. Kitchel, 73 Or App 132, 135, 698 P2d 69 ( 1 9 8 5 ) . 

Employer concedes t h a t i t s r e q u e s t f o r an o f f s e t on a c r o s s - a p p e a l 
s a t i s f i e s t h e "employer i n i t i a t e d " r e q u i r e m e n t under ORS 6 5 6 . 3 8 2 ( 2 ) . I n 
Littleton v. Weyerhaeuser Co., 93 Or App 659, 662, 763 P2d 741 ( 1 9 8 8 ) , we h e l d 
t h a t t h e t e r m " i n i t i a t e d " r e f e r s t o r a i s i n g i s s u e s t h a t would n o t o t h e r w i s e have 
been d e a l t w i t h by t h e r e v i e w i n g body. Employer does argue t h a t c l a i m a n t ' s 
c o u n s e l d i d n o t p e r f o r m any l e g a l s e r v i c e s c o n t e s t i n g t h e o f f s e t ; however, we 
g i v e d e f e r e n c e t o t h e agency's d e t e r m i n a t i o n o f t h a t q u e s t i o n . Bentley v. SAIF, 
38 Or App 473, 481, 590 P2d 746 (1979). 

The d i s p o s i t i v e i s s u e i s whether an o f f s e t f o r overpayment a g a i n s t f u t u r e 
c o mpensation i s a r e d u c t i o n i n c l a i m a n t ' s award o f compensation. ORS 656.382(2) 
a l l o w s employer p a i d a t t o r n e y fees i f t h e r e f e r e e o r Board f i n d s "compensation 
awarded t o a c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r reduced." (Emphasis sup
p l i e d . ) An o f f s e t i s a c o r r e c t i o n o f an overpayment. I t does n o t reduce o r 
d i s a l l o w any p o r t i o n o f t h e award; t h e employer w i l l o n l y r e c o v e r , t h r o u g h r e 
duced payments, t h e amount t h a t t h e c l a i m a n t was n o t e n t i t l e d t o r e c e i v e . We 
agree w i t h t h e Board's c o n c l u s i o n t h a t a r e q u e s t f o r an o f f s e t i s n o t a t h r e a t 
t o t h e award o f compensation. 

A f f i r m e d . 

EDMONDS, J . , s p e c i a l l y c o n c u r r i n g . 

I agree w i t h t h e m a j o r i t y ' s r e s u l t b u t f o r a d i f f e r e n t and more s i m p l e 
r e a s o n . The d e t e r m i n a t i o n o r d e r decreased c l a i m a n t ' s d i s a b i l i t y f r o m 70 p e r c e n t 
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t o 11 p e r c e n t . C l a i m a n t appealed t h a t o r d e r . Employer's c r o s s - a p p e a l f o r an 
o f f s e t was n o t made t o reduce o r d i s a l l o w t h e d e t e r m i n a t i o n o r d e r award o f 11 
p e r c e n t . T h e r e f o r e , ORS 656.382(2) i s i n a p p l i c a b l e , because c l a i m a n t was n o t 
d e f e n d i n g an ap p e a l t h a t c o u l d have r e s u l t e d i n a r e d u c t i o n o r d i s a l l o w a n c e o f 
t h e c o mpensation awarded. 

C i t e as 109 Or App 109 (1991) October 2, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f John W. Cross, C l a i m a n t . 

LIBERTY NORTHWEST INSURANCE CORP. and ANODIZING, INC., P e t i t i o n e r s , 
v. 

JOHN W. CROSS, COLUMBIA STEEL CASTING, SAIF CORPORATION and CONVOY COMPANY, 
Respondents. 

(WCB 88-21374, 88-21281, 88-17850; CA A67592) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d J u l y 19, 1991. 
S t a f f o r d J. H a z e l e t t , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r s . W i t h him 

on t h e b r i e f was Da v i s and Bo s t w i c k , P o r t l a n d . 
E i l e e n G. Simpson, Eugene, argued t h e cause f o r respondent John W. Cross. 

W i t h h e r on t h e b r i e f was P e t e r O. Hansen, P o r t l a n d . 
Thomas E. Ewing, A s s i s t a n t A t t o r n e y G e n e r a l , and Dave Frohnmayer, A t t o r n e y 

G e n e r a l , Salem, waived appearance f o r respondents Columbia S t e e l and SAIF 
C o r p o r a t i o n . 

No appearance by respondent Convoy Company. 
B e f o r e Warren, P r e s i d i n g Judge, and Joseph, C h i e f Judge, and Edmonds, Judge. 
WARREN, P.J. 
A f f i r m e d . 
Joseph, C.J., d i s s e n t i n g . 

E m p l o y e r 1 seeks r e v i e w o f t h e Workers' Compensation Board's o r d e r t h a t 
h e l d t h a t c l a i m a n t has a compensable o c c u p a t i o n a l d i s e a s e . ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . 
We a f f i r m . 

C l a i m a n t began w o r k i n g f o r employer as a w e l d e r i n t h e summer o f 1987. On 
t h e j o b , he was exposed t o s e v e r a l r e s p i r a t o r y i r r i t a n t s common i n w e l d i n g , as 
w e l l as t o a d d i t i o n a l i r r i t a n t s f rom w o r k i n g w i t h aluminum, such as s u l f u r i c 
a c i d , n i t r i c a c i d , sodium h y d r o x i d e and copper d u s t . A f t e r t h r e e o r f o u r 
months, he began h a v i n g r e s p i r a t o r y problems, i n c l u d i n g c o u g h i n g and s h o r t n e s s 
o f b r e a t h . He q u i t h i s j o b on t h e a d v i c e o f h i s d o c t o r i n June, 1988, and h i s 
symptoms v a n i s h e d . C l a i m a n t had smoked f o r more t h a n t e n y e a r s . 

The Board f o u n d t h a t c l a i m a n t had a p r e d i s p o s i t i o n t o r e s p i r a t o r y i r r i t a n t 
r e a c t i o n s , w h i c h was a c t i v a t e d when he came t o work f o r employer. I t c o n c l u d e d 
t h a t c l a i m a n t ' s i r r i t a n t r e a c t i o n was a d i s e a s e and t h a t t h e m a j o r c o n t r i b u t i n g 
cause was h i s work e n v i r o n m e n t . 

Employer argues t h a t t h e r e i s no m e d i c a l e v i d e n c e t h a t c l a i m a n t had a p r e 
d i s p o s i t i o n t o t h e d i s e a s e . Employer i s c o r r e c t . I t f a i l s t o e x p l a i n , however, 

1 We r e f e r t o A n o d i z i n g , I n c . , as employer. Columbia S t e e l C a s t i n g w a i v e d 
appearance i n t h i s r e v i e w . The r e f e r e e d i s m i s s e d t h e c l a i m a g a i n s t Convoy 
Company. 
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how t h a t f i n d i n g a f f e c t s t h e r e s u l t . See ORS 1 8 3 . 4 8 2 ( 8 ) ( c ) . Employer does n o t 
argue t h a t c l a i m a n t had a p r e - e x i s t i n g c o n d i t i o n , so t h e a p p l i c a b l e t e s t i s 
whe t h e r t h e work, a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f t h e d i s e a s e . 
Blakely v. SAIF, 89 Or App 653, 750 P2d 528, rev den 305 Or 672 ( 1 9 8 8 ) . The 
Board's f i n d i n g on p r e d i s p o s i t i o n was i r r e l e v a n t t o t h a t t e s t and may be d i s r e 
g a r d e d . See Preston v. Wonder Bread, 96 Or App 613, 773 P2d 805, rev den 308 Or 
405 ( 1 9 8 9 ) . 

Employer argues n e x t t h a t t h e Board l a c k e d s u b s t a n t i a l e v i d e n c e f o r i t s 
f i n d i n g t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s 
i r r i t a n t r e a c t i o n . ORS 1 8 3 . 4 8 2 ( 8 ) ( c ) . Dr. Montanaro s t a t e d i n h i s r e p o r t t h a t 
" i t i s l i k e l y t h a t [ c l a i m a n t ' s ] o c c u p a t i o n a l exposures a t [ e m p l o y e r ' s w o r k p l a c e ] 
r e s u l t e d i n s i g n i f i c a n t r e s p i r a t o r y i r r i t a n t e f f e c t s . " Employer con t e n d s t h a t 
Montanaro's r e p o r t i s i n s u f f i c i e n t , because t h e d o c t o r does n o t s t a t e how b i g a 
r o l e t h e work a c t i v i t i e s p l a y e d i n c a u s i n g t h e d i s e a s e and d i s a b i l i t y . We do 
n o t r e q u i r e t h a t m e d i c a l e v i d e n c e c o n s i s t o f a s p e c i f i c i n c a n t a t i o n o r t h a t i t 
mimic t h e s t a t u t o r y language. The Board c o u l d i n f e r f r o m Montanaro's s t a t e m e n t 
and t h e e n t i r e r e p o r t t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e m a j o r c o n t r i b u t 
i n g cause o f h i s i r r i t a n t r e a c t i o n and d i s a b i l i t y . 

F i n a l l y , employer contends t h a t t h e r e f e r e e ' s a n a l y s i s was e r r o n e o u s . We 
r e v i e w o n l y t h e Board's o r d e r . ORS 656.298(6); ORS 1 8 3 . 4 8 2 ( 8 ) . A l t h o u g h t h e 
Board a f f i r m e d and adopted t h e r e f e r e e ' s o r d e r , i t a l s o made i t s own independent 
a n a l y s i s , w h i c h r e p l a c e d t h e r e f e r e e ' s a n a l y s i s . T h e r e f o r e , we need n o t c o n s i d 
e r t h e r e f e r e e ' s a n a l y s i s . 

A f f i r m e d . 

JOSEPH, C.J., d i s s e n t i n g . 

The m a j o r i t y ' s h o l d i n g depends on a p a r t i a l q u o t a t i o n o f Dr. Montanaro's 
r e p o r t . 109 Or App a t 111. The m a j o r i t y ' s e x c e r p t i s m i s l e a d i n g . What 
Montanaro s a i d t h a t i s r e l e v a n t t o t h e i s s u e i s : 

"3. I do n o t f i n d any evidence i n t h e m e d i c a l r e c o r d t h a t would 
i n d i c a t e any s i g n i f i c a n t p r e e x i s t i n g c o n d i t i o n s o t h e r t h a n [ c l a i m 
a n t ' s ] c h r o n i c c i g a r e t t e smoking p r i o r t o h i s employment w i t h 
A n o d i z i n g , I n c . 

"3a. I f e e l t h a t i t i s l i k e l y t h a t [ c l a i m a n t ' s ] o c c u p a t i o n a l ex
pos u r e s a t A n o d i z i n g , I n c . r e s u l t e d i n s i g n i f i c a n t r e s p i r a t o r y i r r i 
t a n t e f f e c t s . I f e e l t h a t any i r r i t a n t e f f e c t s w h i c h may have oc
c u r r e d t h r o u g h o u t 1987-1988 have l o n g s i n c e r e s o l v e d . As I have 
p o i n t e d o u t , I do n o t f e e l t h a t t h e n a t u r e and e x t e n t o f [ c l a i m 
a n t ' s ] i r r i t a n t exposures were such t h a t t h e y c o u l d e x p l a i n p e r s i s 
t e n t symptoms o r a p o s s i b l e r e a c t i v e a i r w a v e s d y s f u n c t i o n syndrome. 

"4. I do n o t f e e l t h a t h i s employment w i t h A n o d i z i n g , I n c . o r 
h i s work a c t i v i t i e s a t t h a t t i m e were t h e major c o n t r i b u t i n g cause 
o f h i s c u r r e n t c o n d i t i o n . I do f e e l t h a t t h e y c o n t r i b u t e d t o r e s p i 
r a t o r y i r r i t a n t symptoms a t t h a t t i m e w h i c h may have r e s u l t e d i n 
i n t e r m i t t e n t t i m e l o s s . " (Emphasis s u p p l i e d . ) 

I n t h e l i g h t o f t h a t language, t h e m a j o r i t y ' s c o n c l u s i o n cannot s t a n d , f o r 
t h e r e i s no e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e 
ma j o r cause o f " t h e d i s e a s e , " because he does n o t have a d i s e a s e . 

I d i s s e n t . 
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C i t e as 109 Or App 136 (1991) October 2, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f G l o r i a A. Severson, C l a i m a n t . 

SAIF CORPORATION and OREGON HEALTH SCIENCES UNIVERSITY, P e t i t i o n e r s , 
v. 

GLORIA A. SEVERSON, Respondent. 
(87-13614; CA A63131) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
On p e t i t i o n e r s ' p e t i t i o n f o r r e c o n s i d e r a t i o n f i l e d March 27, 1991, and on 

re s p o n d e n t ' s m o t i o n f o r r e c o n s i d e r a t i o n f i l e d May 17, 1991. O p i n i o n f i l e d 
December 26, 1990, 105 Or App 67, 803 P2d 1203. 

Dave Frohnmayer, A t t o r n e y G e n e r a l , V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , and 
Da v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, f o r p e t i t i o n . 

Thomas Cary, and Coons, Cole & Cary, P.C., Eugene, f o r m o t i o n . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 

Judge. 
DEITS, J. 
R e c o n s i d e r a t i o n a l l o w e d ; o p i n i o n m o d i f i e d and adhered t o as m o d i f i e d . M o t i o n 

f o r r e c o n s i d e r a t i o n d e n i e d . 
*Joseph, C.J., vice Newman, J., r e t i r e d . 

Employer has p e t i t i o n e d f o r r e v i e w o f our d e c i s i o n , 105 Or App 67, 803 P2d 
1203 ( 1 9 9 0 ) , a r g u i n g t h a t we e r r e d i n c o n c l u d i n g t h a t t h e Workers' Compensation 
Board had a u t h o r i t y t o award a t t o r n e y f ees under ORS 656.382(1) f o r s e r v i c e s 
r e n d e r e d i n a v o c a t i o n a l a s s i s t a n c e p r o c e e d i n g b e f o r e t h e D i r e c t o r o f t h e 
Department o f I n s u r a n c e and Finance. We t r e a t t h e p e t i t i o n as a p e t i t i o n f o r 
r e c o n s i d e r a t i o n , m o d i f y our o p i n i o n and adhere t o i t as m o d i f i e d . ORAP 9.15. 

Employer c o r r e c t l y a s s e r t s t h a t we e r r e d i n s t a t i n g t h a t w h e t h e r t o award 
a t t o r n e y f e e s i s a " m a t t e r c o n c e r n i n g a c l a i m . " 105 Or App a t 7 1 . " M a t t e r s 
c o n c e r n i n g a c l a i m " a r e "those m a t t e r s i n which a w o r k e r ' s r i g h t t o r e c e i v e 
c o m p e n s a t i o n , o r t h e amount t h e r e o f , a r e d i r e c t l y i n i s s u e . " ORS 65 6 . 7 0 4 ( 3 ) . 
A t t o r n e y f e e s a r e n o t compensation. Harrington v. Board of Trustees, 100 Or App 
733, 738, 788 P2d 1019, rev den 310 Or 133 (1 9 9 0 ) ; Saxton v. SAIF, 80 Or App 
631, 723 P2d 355, rev den 302 Or 159 (1986). 

Employer contends t h a t , because e n t i t l e m e n t t o a t t o r n e y f e e s i s n o t a 
m a t t e r c o n c e r n i n g a c l a i m and because t h e D i r e c t o r has no s t a t u t o r y a u t h o r i t y t o 
award a t t o r n e y f e e s i n a v o c a t i o n a l a s s i s t a n c e m a t t e r , t h e Board l a c k s a u t h o r i t y 
t o award a t t o r n e y f e e s f o r such c l a i m s . We d i s a g r e e . A f t e r s e e k i n g r e v i e w o f 
he r c l a i m f o r v o c a t i o n a l a s s i s t a n c e t h r o u g h t h e a d m i n i s t r a t i v e r e v i e w p r o c e s s , 
as r e q u i r e d by t h e s t a t u t e , c l a i m a n t was a u t h o r i z e d t o ap p e a l t h e D i r e c t o r ' s 
d e c i s i o n , w h i c h .she d i d . ORS 656.283(2) l i m i t s t h e Board's a u t h o r i t y t o m o d i f y 
t h e D i r e c t o r ' s d e c i s i o n . However, i t does n o t l i m i t t h e Board's a u t h o r i t y t o 
a c t on a n c i l l a r y i s s u e s , such as a t t o r n e y f e e s , t h a t a r e o u t s i d e t h e D i r e c t o r ' s 
a u t h o r i t y and f o r w h i c h t h e Board has s e p a r a t e a u t h o r i t y . As d i s c u s s e d i n o u r 
e a r l i e r o p i n i o n , ORS 656.382(1) g i v e s t h e Board a u t h o r i t y t o award a t t o r n e y f e e s 
i n t h i s t y p e o f case. 

C l a i m a n t has moved f o r r e c o n s i d e r a t i o n . We deny t h e m o t i o n . 

R e c o n s i d e r a t i o n a l l o w e d ; o p i n i o n m o d i f i e d and adhered t o as m o d i f i e d . 
M o t i o n f o r r e c o n s i d e r a t i o n d e n i e d . 
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C i t e as 109 Or App 169 (1991) October 9, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f D a n i e l P. Roam, C l a i m a n t . 

SAIF CORPORATION and CAPE ARAGO LUMBER CO P e t i t i o n e r s , 
v. 

DANIEL P. ROAM, Respondent. 
(89-03055; CA A66917) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d J u l y 26, 1991. 
Arden J. Olson, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

p e t i t i o n e r s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

Donald M. Hooton, Eugene, argued t h e cause f o r re s p o n d e n t . On t h e b r i e f were 
Jon C. C o r r e l l and Malagon, Moore & Johnson, Eugene. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
A f f i r m e d . 

Employer seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board h o l d 
i n g t h a t i t i s r e s p o n s i b l e f o r payment o f c e r t a i n m e d i c a l expenses necessary f o r 
t h e t r e a t m e n t o f c l a i m a n t ' s noncompensable p s y c h i a t r i c p roblem. 

C l a i m a n t , who has a p r e - e x i s t i n g p s y c h i a t r i c p roblem, i n c l u d i n g d r u g de
pendency, s u s t a i n e d a compensable elbow i n j u r y i n 1977, r e q u i r i n g s e v e r a l s u r g 
e r i e s o v e r a p e r i o d o f y e a r s . I n 1987, he c l a i m e d t h a t t h o s e s u r g e r i e s had 
worsened h i s p s y c h i a t r i c c o n d i t i o n . He and employer e n t e r e d i n t o a d i s p u t e d 
c l a i m s e t t l e m e n t by which c l a i m a n t agreed t h a t h i s p s y c h i a t r i c c o n d i t i o n was n o t 
compensable. As p a r t o f t h e s e t t l e m e n t , employer p a i d c l a i m a n t $7,000. One 
ye a r l a t e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n recommended f u r t h e r s u r g e r y on h i s 
elbow b u t s t a t e d t h a t c l a i m a n t must f i r s t be t r e a t e d f o r h i s p s y c h i a t r i c p r o b 
lem. A l t h o u g h employer concedes t h a t t h e s u r g e r y would be compensable, i t 
d e n i e d t h e c l a i m f o r t r e a t m e n t o f t h e p s y c h i a t r i c c o n d i t i o n , c o n t e n d i n g t h a t t h e 
d i s p u t e d c l a i m s e t t l e m e n t had abs o l v e d i t o f a l l r e s p o n s i b i l i t y f o r t h a t p r o b 
lem. The r e f e r e e h e l d t h a t employer must pay f o r t h e t r e a t m e n t , and t h e Board 
a f f i r m e d . 

C l a i m a n t i s e n t i t l e d t o t r e a t m e n t r e a s o n a b l y necessary t o p e r m i t t r e a t m e n t 
o f t h e compensable elbow c o n d i t i o n . ORS 656.245; Van Blokland v. Oregon Health 
Sciences University, 87 Or App 694, 743 P2d 1136 ( 1 9 8 7 ) ; see also Williams v. 
Gates, McDonald & Co., 300 Or 278, 709 Or 712 (1 9 8 5 ) . The e v i d e n c e i s u n c o n t r o -
v e r t e d t h a t t r e a t m e n t o f t h e non-compensable p s y c h i a t r i c c o n d i t i o n i s necessary 
as a p r e l u d e t o t r e a t m e n t o f t h e compensable elbow i n j u r y . A c c o r d i n g l y , t h e 
Board c o r r e c t l y h e l d t h a t employer must pay f o r t h e necessary p s y c h i a t r i c t r e a t 
ment . 

A f f i r m e d . 



2830 Van N a t t a ' s 

C i t e as 109 Or App 182 (1991) October 9, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

INSURANCE COMPANY OF NORTH AMERICA, a f o r e i g n c o r p o r a t i o n , A p p e l l a n t , 
v. 

SCHWABE, WILLIAMSON & WYATT, an Oregon c o r p o r a t i o n , Respondent. 
(A8905-02599; CA A65657) 

Appeal f r o m C i r c u i t C o u r t , Multnomah County. 
G e r a l d R. P u l l e n , Judge p r o tempore. 
Argued and s u b m i t t e d May 20, 1991. 
Thomas M. C h r i s t , P o r t l a n d , argued t h e cause f o r a p p e l l a n t . W i t h him on t h e 

b r i e f s was M i t c h e l l , Lang & Smith, P o r t l a n d . 
Deborah L. Sather,. P o r t l a n d , argued t h e cause f o r r e s p o n d e n t . W i t h h e r on 

t h e b r i e f were Frank A. Moscato and Cooney, Moscato & Crew, P o r t l a n d . 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
DE MUNIZ, J. 
Reversed and remanded f o r p r o c e e d i n g s n o t i n c o n s i s t e n t w i t h t h i s o p i n i o n . 
B u t t l e r , P.J., d i s s e n t i n g . 

T h i s l e g a l m a l p r a c t i c e a c t i o n a r i s e s o u t o f a w o r k e r s ' compensation case 
i n w h i c h d e f e n d a n t r e p r e s e n t e d p l a i n t i f f i n s u r e r . The w o r k e r s ' compensation 
d i s p u t e concerned w h i c h i n s u r e r , p l a i n t i f f o r American I n t e r n a t i o n a l A d j u s t m e n t 
Company, I n c . (AIAC), owed compensation t o t h e i n j u r e d w o r k e r . The r e f e r e e h e l d 
t h a t p l a i n t i f f was r e s p o n s i b l e . P l a i n t i f f asked d e f e n d a n t t o a p p e a l t h e r e f 
e r e e ' s o r d e r t o t h e Board, b u t defendant f a i l e d t o do so i n t i m e . I n t h i s 
a c t i o n , p l a i n t i f f c l a i m s t h a t , i f defendant had made a t i m e l y a p p e a l t o t h e 
Board, p l a i n t i f f would have p r e v a i l e d , and i t seeks damages e q u a l t o t h e compen
s a t i o n t h a t i t now owes t h e i n j u r e d worker. 

P u r s u a n t t o a s t i p u l a t i o n o f t h e p a r t i e s , t h e t r i a l c o u r t a s s i g n e d t h e 
case t o a r e f e r e n c e p a n e l . The s t i p u l a t i o n p r o v i d e s t h a t t h e p a n e l ' s f i n d i n g s 
and c o n c l u s i o n s a r e t o be n o n - b i n d i n g , except t h a t t h e y a r e t o have t h e "same 
e f f e c t as a j u r y v e r d i c t . " ORCP eSE f S ) . 1 The p a n e l f o u n d t h a t p l a i n t i f f ' s 
a p p e a l t o t h e Board would n o t have succeeded and f i l e d i t s r e p o r t w i t h t h e t r i a l 
c o u r t . P l a i n t i f f o b j e c t e d t o t h e r e p o r t , p u r s u a n t t o ORCP 6 5 E ( 3 ) , b u t t h e c o u r t 
d e n i e d t h e o b j e c t i o n s . 

I n i t s o r d e r , t h e t r i a l c o u r t f i r s t n o t e d t h a t , under ORCP 6 5 E ( 3 ) ( a ) , i t 
had b r o a d d i s c r e t i o n t o a f f i r m o r s e t a s i d e t h e r e f e r e n c e r e p o r t . I t s a i d t h a t 
i t f o u n d "no b a s i s t o s e t a s i d e t h e r e p o r t i n whole o r p a r t . " The c o u r t t h e n 
p o i n t e d o u t t h a t t h e "pan e l was s i m i l a r t o an a r b i t r a t i o n " and c i t e d d e c i s i o n s 
h o l d i n g t h a t r e v i e w o f an a r b i t r a t i o n d e c i s i o n i s l i m i t e d . See, e.g., Brewer v. 
A l l s t a t e I n s u r a n c e Co., 248 Or 558, 436 P2d 547 (1 9 6 8 ) . I t adopted t h e p a n e l ' s 

ORCP 6 5 E ( 3 ) ( a ) p r o v i d e s : 

"Unless t h e p a r t i e s s t i p u l a t e t o t h e c o n t r a r y , t h e r e f e r e e ' s 
f i n d i n g s o f f a c t s h a l l have t h e same e f f e c t as a j u r y v e r d i c t . 
W i t h i n 10 days a f t e r b e i n g served n o t i c e o f t h e f i l i n g o f t h e 
r e p o r t , any p a r t y may serve w r i t t e n o b j e c t i o n s t h e r e t o upon t h e 
o t h e r p a r t i e s . A p p l i c a t i o n t o t h e c o u r t f o r a c t i o n upon t h e r e p o r t 
and upon o b j e c t i o n s t o t h e r e p o r t s h a l l be by m o t i o n . The c o u r t 
a f t e r h e a r i n g may a f f i r m o r s e t a s i d e t h e r e p o r t , i n whole o r i n 
p a r t . " 
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r e p o r t and e n t e r e d judgment f o r def e n d a n t . P l a i n t i f f seeks r e v e r s a l on t h e 
gro u n d t h a t t h e p a n e l and t h e t r i a l c o u r t m i s a l l o c a t e d what would have been t h e 
b u r d e n o f p r o o f i n t h e u n d e r l y i n g w o r k e r s ' compensation p r o c e e d i n g . 

I n d e t e r m i n i n g l i a b i l i t y f o r m a l p r a c t i c e , t h e q u e s t i o n i s whethe r , i f de
f e n d a n t had t i m e l y appealed t h e u n d e r l y i n g w o r k e r s ' compensation case t o t h e 
Board, p l a i n t i f f w ould have succeeded i n e s t a b l i s h i n g t h a t AIAC, and n o t p l a i n 
t i f f , was r e s p o n s i b l e f o r i n s u r i n g t h e c l a i m . See Jackson v. Olson, 77 Or App 
4 1 , 44, 712 P2d 128 ( 1 9 8 5 ) , r e v den 300 Or 605 ( 1 9 8 6 ) . Because t h e p a n e l ' s 
f i n d i n g s have t h e e f f e c t o f a j u r y v e r d i c t , we r e v i e w them t o d e t e r m i n e whether 
t h e y a r e s u p p o r t e d by t h e e v i d e n c e , b u t we r e v i e w t h e l e g a l c o n c l u s i o n s f o r 
e r r o r s o f law. We c o n c l u d e t h a t t h e p a n e l made an e r r o r o f law i n assuming t h a t 
p l a i n t i f f had t h e burden o f p r o o f i n t h e u n d e r l y i n g w o r k e r s ' compensation case 
and t h a t , t h e r e f o r e , t h e t r i a l c o u r t e r r e d i n a d o p t i n g t h e p a n e l ' s r e p o r t . 

The w o r k e r s u f f e r e d a compensable i n j u r y t o h i s neck i n J u l y , 1985, when 
AIAC was t h e employer's i n s u r e r . AIAC accepted t h a t c l a i m , and i t was c l o s e d i n 
December, 1986, w i t h an award o f b e n e f i t s f o r permanent p a r t i a l d i s a b i l i t y . The 
w o r k e r had r e t u r n e d t o work i n November, 1986, and had p e r f o r m e d h i s j o b w i t h o u t 
d i f f i c u l t y u n t i l J u l y 23, 1987, when he a g a i n e x p e r i e n c e d p a i n i n h i s neck w h i l e 
a t t e m p t i n g t o l i f t a c a r t o n . By t h a t t i m e , p l a i n t i f f was t h e r e s p o n s i b l e i n s u r 
e r . The w o r k e r l e f t work and f i l e d a c l a i m a g a i n s t AIAC, s e e k i n g b e n e f i t s f o r 
an a g g r a v a t i o n o f t h e 1985 i n j u r y ; he a l s o f i l e d a c l a i m a g a i n s t p l a i n t i f f f o r a 
new i n j u r y . Each i n s u r e r d e n i e d r e s p o n s i b i l i t y . P l a i n t i f f r e t a i n e d d e f e n d a n t 
t o r e p r e s e n t i t . The o n l y i s s u e b e f o r e t h e r e f e r e e was whether t h e worker had 
s u s t a i n e d a new i n j u r y o r an a g g r a v a t i o n . The r e f e r e e p l a c e d r e s p o n s i b i l i t y f o r 
t h e c l a i m on p l a i n t i f f and a f f i r m e d AIAC's d e n i a l . 

I t i s a p p a r e n t from t h e r e f e r e n c e p a n e l ' s o p i n i o n t h a t i t u n d e r s t o o d t h e 
i s s u e b e f o r e i t . I t a l s o c o r r e c t l y s t a t e d t h e l e g a l t e s t f o r d e t e r m i n i n g r e 
s p o n s i b i l i t y : 

" I n s u c c e s s i v e i n j u r y cases where t h e r e a re a s e r i e s o f work-
r e l a t e d i n j u r i e s and t h e r e i s a d i s p u t e over r e s p o n s i b i l i t y f o r a 
p e r i o d o f d i s a b i l i t y d u r i n g o r a f t e r l a t e r employment, once a l a t e r 
i n c i d e n t i s accepted as a compensable i n j u r y , t h e r e i s a r e b u t t a b l e 
p r e s u m p t i o n t h a t r e s p o n s i b i l i t y l i e s w i t h t h e l a s t e m p l o y e r / i n s u r e r 
a t t h e t i m e o f t h e l a s t w o r k - r e l a t e d i n j u r y , Boise Cascade v. 
Starbuck, 296 Or 238 [675 P2d 1044 ( 1 9 8 3 ) ] ; Industrial Indemnity v. 
Kearns, 70 Or App 583, [690 P2d 1068 ( 1 9 8 4 ) ] . However, t h e subse
quent employment and/or i n j u r i e s must c o n t r i b u t e t o t h e u n d e r l y i n g 
o r p a t h o l o g i c a l c o n d i t i o n and i t i s in a d e q u a t e t o show m e r e l y t h a t 
subsequent employment and/or i n j u r i e s c o n t r i b u t e d o n l y t o t h e symp
toms o f t h e compensable c o n d i t i o n , Hensel Phelps Construction v. 
Mirich, 81 Or App 290 [724 P2d 919 ( 1 9 8 6 ) ] ; Mission Insurance Co. v. 
Dundon, 86 Or App 470, [739 P2d 1069] ( 1 9 8 7 ) . " 

The p a n e l t h e n f o u n d t h a t p l a i n t i f f had not overcome a p r e s u m p t i o n t h a t t h e 1987 
i n c i d e n t had i n d e p e n d e n t l y c o n t r i b u t e d t o t h e worker's u n d e r l y i n g c o n d i t i o n . 

As t h e p a n e l s a i d , t h e p r e s u m p t i o n a p p l i e s t o t h e l a s t " e m p l o y e r / i n s u r e r " 
t o a c c e p t an i n j u r y . There c o u l d have been no such p r e s u m p t i o n as t o p l a i n t i f f , 
u n l e s s p l a i n t i f f had accepted t h e 1987 c l a i m . Stevens Equipment Co. v. American 
Fabricators, 106 Or App 354, 807 P2d 334 ( 1 9 9 1 ) ; Delta/McLean Trucking v. 
Wyncoop, 106 Or 319, 807 P2d 336 (19 9 1 ) . I t had n o t ; i t had d e n i e d t h e c l a i m . 2 

^ We know o f no s u p p o r t f o r t h e d i s s e n t ' s view t h a t "acceptance o f compens
a b i l i t y , " as opposed t o acceptance o f t h e c l a i m , i s s u f f i c i e n t t o g i v e r i s e t o 
t h e p r e s u m p t i o n . 
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A c c o r d i n g l y , t h e p a n e l e r r e d i n c o n c l u d i n g t h a t t h e r e was a p r e s u m p t i o n t h a t 
p l a i n t i f f was r e s p o n s i b l e . I n f a c t , as t h e l a s t i n s u r e r w i t h an a c c e p t e d c l a i m , 
AIAC i s presumed t o be r e s p o n s i b l e f o r t h e i n j u r y , u n l e s s i t p r o v e d t h a t t h e 
1987 i n c i d e n t c o n t r i b u t e d i n d e p e n d e n t l y t o t h e w o r k e r ' s c o n d i t i o n . The c o u r t 
e r r e d i n a d o p t i n g t h e r e f e r e n c e p a n e l ' s r e p o r t , w h i c h m i s a l l o c a t e d t h e burden o f 
p r o o f t o p l a i n t i f f . 

Reversed and remanded f o r p r o c e e d i n g s n o t i n c o n s i s t e n t w i t h t h i s o p i n i o n . 

BUTTLER, P.J., d i s s e n t i n g . 

The m a j o r i t y says t h a t t h e r e f e r e n c e p a n e l c o r r e c t l y s t a t e d t h e l e g a l t e s t 
f o r d e t e r m i n i n g r e s p o n s i b i l i t y . I agree. The key t o t h e p a n e l ' s o p i n i o n i s 
t h a t "once a l a t e r i n c i d e n t i s accepted as a compensable i n j u r y , t h e r e i s a 
r e b u t t a b l e p r e s u m p t i o n t h a t r e s p o n s i b i l i t y l i e s w i t h t h e l a s t e m p l o y e r / i n s u r e r 
a t t h e t i m e o f t h e l a s t w o r k - r e l a t e d i n j u r y * * *." 109 Or App a t 185. 

However, t h e m a j o r i t y t h e n says t h a t t h e r e c o u l d have been no such p r e 
s u m p t i o n as t o p l a i n t i f f , u n l e s s i t had accepted t h e J u l y , 1987, c l a i m . What 
t h e m a j o r i t y appears t o have o v e r l o o k e d i s t h a t b o t h p l a i n t i f f and AIAC had 
agreed t h a t t h e c l a i m was compensable, t h a t i s , t h e y had a c c e p t e d c o m p e n s a b i l 
i t y , b u t each o f them had d e n i e d t h a t i t was t h e r e s p o n s i b l e i n s u r e r . Under t h e 
t e s t , w h i c h t h e m a j o r i t y agrees i s c o r r e c t , t h e r e i s a r e b u t t a b l e p r e s u m p t i o n 
t h a t t h e l a s t i n s u r e r i s r e s p o n s i b l e . However, t h e m a j o r i t y says t h a t t h e r e 
b u t t a b l e p r e s u m p t i o n does n o t a p p l y u n l e s s t h e l a s t employer had a c c e p t e d t h e 
c l a i m . O b v i o u s l y , i f p l a i n t i f f had accepted t h e c l a i m u n c o n d i t i o n a l l y , t h a t 
w o u l d be t h e end o f t h e case; t h e r e would be no reason f o r t h e p r e s u m p t i o n . 
P l a i n t i f f d i d a c c e p t t h e f a c t t h a t t h e i n c i d e n t t h a t o c c u r r e d on J u l y 23, 1987, 
o c c u r r e d w h i l e i t was on t h e r i s k , b u t i t d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
p r e s e n t d i s a b i l i t y . That i s p r e c i s e l y t h e c i r c u m s t a n c e i n w h i c h t h e r e b u t t a b l e 
p r e s u m p t i o n o p e r a t e s . 

As t h e Supreme Co u r t s a i d i n Boise Cascade Corp. v. Starbuck, 296 Or 238, 
244-45, 675 P2d 1044 ( 1 9 8 4 ) : 

" I n a p r o c e d u r a l c o n t e x t , i f a worker p r e s e n t s s u b s t a n t i a l e v i 
dence o f s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s c a u s i n g d i s a b i l i t y , a 
p r i m a f a c i e case f o r r e c o v e r y from t h e l a s t employer i s made o u t . 
E i t h e r o r any employer a g a i n s t whom a c l a i m i s made s t i l l can p r e 
s e n t e v i d e n c e t o p r o v e t h a t t h e cause o f t h e w o r k e r ' s d i s a b i l i t y i s 
a n o t h e r employment o r a cause u n r e l a t e d t o t h e employment. I n such 
a case, t h e t r i e r o f f a c t d e c i d e s t h e case on t h e b a s i s o f t h e e v i 
dence p r e s e n t e d . I f t h e t r i e r o f f a c t i s c o n v i n c e d t h a t t h e d i s 
a b i l i t y was caused by s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s b u t i s uncon
v i n c e d t h a t any one employment i s t h e more l i k e l y cause o f t h e d i s 
a b i l i t y , t h e f i n d i n g i s f o r t h e worker a g a i n s t t h e l a s t employer 
whose employment may have caused t h e d i s a b i l i t y . On t h e o t h e r hand, 
i f t h e t r i e r o f f a c t i s c o n v i n c e d t h a t t h e d i s a b i l i t y was caused by 
an e a r l i e r i n j u r y , o r was n o t work r e l a t e d , such a f i n d i n g may be 
made." 

Concededly, t h e c o u r t i n Starbuck s a i d a g r e a t d e a l more, w h i c h has l e d t o 
a g r e a t d e a l o f c o n f u s i o n , as evidenced by t h e cases on w h i c h t h e m a j o r i t y 
r e l i e s . However, t h e quot e d language i s an a c c u r a t e s t a t e m e n t o f t h e law. 

I w o u l d a f f i r m and, t h e r e f o r e , d i s s e n t . 
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C i t e as 109 Or App 204 (1991) October 9, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f B a r r y Dunn, C l a i m a n t , 

and, I n t h e M a t t e r o f t h e Complying S t a t u s o f Frank S t a n l e y Wood and Mike 
H e r m e l i n g , dba Herwood, Noncomplying Employer. 

FRANK STANLEY WOOD and MIKE HERMELING, dba Herwood, P e t i t i o n e r s , 
v. 

BARRY DUNN, SAIF CORPORATION, and STAN'S WOOD PRODUCTS, Respondents. 
(WCB Nos. 89-05827, 89-05826, 89-03292 & 89-16769; CA A66933) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d J u l y 1 1 , 1991. 
James L. Edmunson, Eugene, argued t h e cause f o r p e t i t i o n e r s . On t h e b r i e f was 

C a r l W. Hopp, J r . , Bend. 
Dan Steelhammer, Bend, waived appearance f o r respondent B a r r y Dunn. 
J e r a l d P. Keene, P o r t l a n d , argued t h e cause f o r respondent Stan's Wood 

P r o d u c t s . W i t h him on t h e b r i e f was Rob e r t s , R e i n i s c h , Mackenzie, Healey & 
W i l s o n , P.C., P o r t l a n d . 

Dave Frohnmayer, A t t o r n e y G e n e r a l , V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , and 
John R e u l i n g , A s s i s t a n t A t t y . Gen., Salem, f i l e d t h e b r i e f f o r r e s p o n d e n t SAIF. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
DE MUNIZ, J. 
Reversed. 

Herwood, a p a r t n e r s h i p o f Mike Hermeling and Frank S t a n l e y Wood, seeks r e 
v i e w o f an o r d e r o f t h e Workers' Compensation Board h o l d i n g t h a t i t i s a noncom
p l y i n g employer and t h a t c l a i m a n t i s e n t i t l e d t o b e n e f i t s f o r a compensable, 
i n j u r y . ^ , 

Herwood c o n t r a c t e d w i t h c l a i m a n t t o do s e v e r a l j o b s on b u i l d i n g s t h a t i t 
owned. C l a i m a n t h i r e d s e v e r a l workers t o a s s i s t him i n t h e Herwood j o b and p a i d 
them on an h o u r l y b a s i s . He gave a statement t o Herwood a c c e p t i n g r e s p o n s i b i l 
i t y f o r h i s w o r k e r s i n t h e event o f an a c c i d e n t . He had no w o r k e r s ' compensa
t i o n i n s u r a n c e , and n e i t h e r d i d Herwood. 

I n t h e co u r s e o f h i s work, c l a i m a n t i n j u r e d h i s hand and f i l e d a c l a i m 
l i s t i n g Herwood as h i s employer. F o l l o w i n g an i n v e s t i g a t i o n , t h e Department o f 
I n s u r a n c e and Finance i s s u e d an o r d e r o f noncompliance t o Herwood and s e n t t h e 
c l a i m t o SAIF f o r p r o c e s s i n g . 

SAIF s e n t Herwood a l e t t e r a d v i s i n g i t t h a t SAIF had ac c e p t e d t h e c l a i m 
and t h a t i t had t h e r i g h t t o r e q u e s t a h e a r i n g r e g a r d i n g c o m p e n s a b i l i t y . 
Herwood r e q u e s t e d a h e a r i n g , c h a l l e n g i n g t h e o r d e r o f noncompliance on t h e 
grou n d t h a t c l a i m a n t was an independent c o n t r a c t o r and d e n y i n g t h e c o m p e n s a b i l 
i t y o f t h e c l a i m on t h e same ground. 

The r e f e r e e r e j e c t e d c l a i m a n t ' s argument t h a t , a f t e r SAIF's acceptance o f 
t h e c l a i m , Herwood was b a r r e d from d e n y i n g t h e c l a i m by t h e r u l e a g a i n s t back-up 
d e n i a l s . Bauman v. SAIF, 295 Or 788, 670 P2d 1027 ( 1 9 8 3 ) . He fo u n d t h a t 
Herwood's r e q u e s t f o r h e a r i n g and d e n i a l o f c o m p e n s a b i l i t y were t i m e l y . He 
fo u n d t h a t c l a i m a n t was an independent c o n t r a c t o r b u t h e l d , n o n e t h e l e s s , t h a t 
Herwood i s l i a b l e f o r c l a i m a n t ' s i n j u r y by o p e r a t i o n o f ORS 656.029. 

1 C l a i m a n t f i l e d a c l a i m a g a i n s t Stan's Wood Pr o d u c t s w h i c h Stan's d e n i e d . 
That d e n i a l i s n o t c h a l l e n g e d on r e v i e w . 
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The Board f o u n d t h a t Herwood had f a i l e d t o r e q u e s t a h e a r i n g on compens
a b i l i t y w i t h i n 60 days a f t e r t h e d a t e o f SAIF's knowledge o f t h e c l a i m and h e l d , 
t h e r e f o r e , t h a t Herwood had n o t t i m e l y r e q u e s t e d a h e a r i n g and t h a t i t c o u l d n o t 
a v o i d SAIF's acceptance o f t h e c l a i m w i t h o u t a showing o f one o f t h e c i r c u m 
s t a n c e s d e s c r i b e d i n Bauman v. SAIF, supra. 

We do n o t u n d e r s t a n d t h e Board's r a t i o n a l e . C e r t a i n l y , Herwood needed 
n o t i c e o f SAIF's acceptance o f t h e c l a i m b e f o r e i t c o u l d be e x p e c t e d t o r e q u e s t 
a h e a r i n g on t h a t i s s u e . I n any e v e n t , under our h o l d i n g s i n Blain v. Owen, 106 
Or App 285, 807 P2d 313, rev den 312 Or 80 (1 9 9 1 ) , and Clark v. Linn, 98 Or App 
393, 779 P2d 203 ( 1 9 8 9 ) , we conclude t h a t t h e r e q u e s t was t i m e l y . 

The Board a l s o h e l d , a p p a r e n t l y i n t h e a l t e r n a t i v e , t h a t , a l t h o u g h c l a i m 
a n t was an independent c o n t r a c t o r and, a c c o r d i n g l y , was n o t a s u b j e c t w orker 
under t h e w o r k e r s ' compensation laws, he was e n t i t l e d t o coverage under ORS 
656.029, as one who had p e r f o r m e d l a b o r under a c o n t r a c t and f o r whom w o r k e r s ' 
compensation coverage was n o t o t h e r w i s e a v a i l a b l e . The Board h e l d , f u r t h e r , 
t h a t c l a i m a n t was n o t o t h e r w i s e e x c l u d e d from coverage by o p e r a t i o n o f ORS 
656.027,2 a g a s o i e p r o p r i e t o r , because he had h i r e d w o r k e r s and, t h e r e f o r e , d i d 
n o t p e r f o r m l a b o r " w i t h o u t t h e a s s i s t a n c e o f o t h e r s , " as r e q u i r e d by ORS 
6 5 6 . 0 2 9 ( 4 ) ( b ) . 

Under ORS 656.017 and ORS 656.027, o n l y s u b j e c t w o r k e r s a r e e n t i t l e d t o 
b e n e f i t s under t h e Workers' Compensation Law. ORS 656.027 p r o v i d e s t h a t " [ a ] l l 
w o r k e r s a r e s u b j e c t t o [ t h e w o r k e r s ' compensation l a w s ] . " ORS 656.005(27) 
d e f i n e s a "worker" as 

"any p e r s o n , i n c l u d i n g a minor whether l a w f u l l y o r u n l a w f u l l y 
employed, who engages t o f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n , 
s u b j e c t t o t h e d i r e c t i o n and c o n t r o l o f an employer * * *." 

I f c l a i m a n t i s an independent c o n t r a c t o r , he i s n o t s u b j e c t t o t h e d i r e c t i o n and 
c o n t r o l o f an employer and i s n o t a worker e n t i t l e d t o coverage. Bisbey v. 
Thedford, 68 Or App 200, 202 n 1, 680 P2d 1003 ( 1 9 8 4 ) ; see Woody v. Waibel, 276 
Or 189, 554 P2d 492 ( 1 9 7 6 ) ; Castle Homes, Inc. v. Whaiie, 95 Or App 269, 769 P2d 
215 (1989) . 

D e s p i t e t h a t r u l e , t h e Board concluded t h a t c l a i m a n t was a s u b j e c t w o r k e r as a 
m a t t e r o f law by v i r t u e o f ORS 656.029. U n t i l 1985, t h a t s t a t u t e p r o v i d e d : 

" ( 1 ) I f any person engaged i n a b u s i n e s s and s u b j e c t t o t h i s 
c h a p t e r as an employer l e t s a c o n t r a c t i n v o l v i n g t h e p e r f o r m a n c e o f 
l a b o r and such l a b o r i s perfor m e d by t h e person t o whom t h e c o n t r a c t 
was l e t , w i t h a s s i s t a n c e o f o t h e r s , a l l persons engaged i n t h e p e r 
formance o f t h e c o n t r a c t a r e deemed s u b j e c t w o r k e r s o f t h e p e r s o n 
l e t t i n g t h e c o n t r a c t u n l e s s t h e person t o whom t h e c o n t r a c t i s l e t 
has q u a l i f i e d e i t h e r as a c a r r i e r - i n s u r e d employer o r a s e l f - i n s u r e d 
employer. 

" ( 2 ) I f t h e pe r s o n t o whom t h e c o n t r a c t i s l e t p e r f o r m s t h e work 

2 ORS 656.027 p r o v i d e s , i n p a r t : 

" A l l w o r k e r s a r e s u b j e c t t o ORS 656.001 t o 656.794 e x c e p t t h o s e n o n s u b j e c t 
w o r k e r s d e s c r i b e d i n t h e f o l l o w i n g s u b s e c t i o n s : 

• • * * * * * 
" ( 7 ) S o l e p r o p r i e t o r s . When l a b o r o r s e r v i c e s a r e p e r f o r m e d under c o n t r a c t , 

t h e s o l e p r o p r i e t o r must q u a l i f y as an independent c o n t r a c t o r . " 
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w i t h o u t t h e a s s i s t a n c e o f o t h e r s , t h a t p erson i s s u b j e c t t o t h i s 
c h a p t e r as a s u b j e c t worker o f t h e person l e t t i n g t h e c o n t r a c t un
l e s s t h a t p e r s o n and t h e person l e t t i n g t h e c o n t r a c t j o i n t l y f i l e 
w i t h t h e i n s u r e r o r s e l f - i n s u r e d employer a d e c l a r a t i o n s t a t i n g t h a t 
t h e s e r v i c e s r e n d e r e d under t h e c o n t r a c t a r e r e n d e r e d as t h o s e o f an 
in d e p e n d e n t c o n t r a c t o r . 

" ( 3 ) A pe r s o n who f i l e s t h e d e c l a r a t i o n o f s t a t u s as an i n d e p e n 
d e n t c o n t r a c t o r i s n o t e l i g i b l e t o r e c e i v e b e n e f i t s under t h i s chap
t e r u n l e s s t h e i n d i v i d u a l has o b t a i n e d coverage f o r such b e n e f i t s 
p u r s u a n t t o ORS 656.128. 

" ( 4 ) The f i l i n g o f a d e c l a r a t i o n o f s t a t u s p u r s u a n t t o t h i s sec
t i o n c r e a t e s a r e b u t t a b l e p r e s u m p t i o n t h a t t h e person i s an i n d e p e n 
d e n t c o n t r a c t o r . " 

We h e l d i n Kistner v. BLT Enterprises, 74 Or App 131, 135, 700 P2d 1047 ( 1 9 8 5 ) , 
t h a t , i n t h e absence o f a j o i n t n o t i c e o f independent c o n t r a c t o r s t a t u s , a 
wo r k e r engaged i n t h e performance o f l a b o r under a c o n t r a c t i s deemed t o be t h e 
s u b j e c t w o r k e r o f t h e person l e t t i n g t h e c o n t r a c t , and t h e s t a t u t e e l i m i n a t e d 
t h e need t o d e c i d e i n each case whether t h e worker i s a s u b j e c t w o r k e r o r an 
in d e p e n d e n t c o n t r a c t o r . See also EBI Companies v. Erzen, 73 Or App 256, 698 P2d 
534, rev den 299 Or 583 (1 9 8 5 ) ; Love v. Northwest Exploration Co., 67 Or App 
413, 678 P2d 754 ( 1 9 8 4 ) . 

I n 1985, t h e l e g i s l a t u r e r e w r o t e t h e s t a t u t e . Or Laws 1985, ch 706, 1. 
At t h e t i m e r e l e v a n t t o t h i s case, ORS 656.029 p r o v i d e d , i n p a r t : 

" ( 1 ) I f a person awards a c o n t r a c t i n v o l v i n g t h e p e r f o r m a n c e o f 
l a b o r where such l a b o r i s a normal and customary p a r t o r p r o c e s s o f 
t h e p e r s o n ' s t r a d e o r b u s i n e s s , t h e person awarding t h e c o n t r a c t i s 
r e s p o n s i b l e f o r p r o v i d i n g w o r k e r s ' compensation i n s u r a n c e coverage 
f o r a l l i n d i v i d u a l s , o t h e r t h a n t h o s e exempt under ORS 656.027, who 
p e r f o r m l a b o r under t h e c o n t r a c t u n l e s s t h e pe r s o n t o whom t h e con
t r a c t i s awarded p r o v i d e s such coverage f o r t h o s e i n d i v i d u a l s b e f o r e 
l a b o r under t h e c o n t r a c t commences. I f an i n d i v i d u a l who p e r f o r m s 
l a b o r under t h e c o n t r a c t i n c u r s a compensable i n j u r y , and no work
e r s ' compensation i n s u r a n c e coverage i s p r o v i d e d f o r t h a t i n d i v i d u a l 
by t h e p e r s o n who i s charged w i t h t h e r e s p o n s i b i l i t y f o r p r o v i d i n g 
such coverage b e f o r e l a b o r under t h e c o n t r a c t commences, t h a t p e r s o n 
s h a l l be t r e a t e d as a noncomplying employer and b e n e f i t s s h a l l be 
p a i d t o t h e i n j u r e d worker i n t h e manner p r o v i d e d i n ORS 656.001 t o 
656.794 f o r t h e payment o f b e n e f i t s t o t h e worker o f a no n c o m p l y i n g 
employer. 

" ( 2 ) I f a person t o whom t h e c o n t r a c t i s awarded i s exempt f r o m 
coverage under ORS 656.027, and t h a t person engages i n d i v i d u a l s who 
a r e n o t exempt under ORS 656.027 i n t h e performance o f t h e c o n t r a c t , 
t h a t p e r s o n s h a l l p r o v i d e w o r k e r s ' compensation i n s u r a n c e coverage 
f o r a l l such i n d i v i d u a l s . I f an i n d i v i d u a l who p e r f o r m s l a b o r under 
t h e c o n t r a c t i n c u r s a compensable i n j u r y , and no w o r k e r s ' compensa
t i o n i n s u r a n c e coverage i s p r o v i d e d f o r t h a t i n d i v i d u a l by t h e p e r 
son t o whom t h e c o n t r a c t i s awarded, t h a t p erson s h a l l be t r e a t e d as 
a no n c o m p l y i n g employer and b e n e f i t s s h a l l be p a i d t o t h e i n j u r e d 
w o r k e r i n t h e manner p r o v i d e d i n ORS 656.001 t o 656.794 f o r t h e pay
ment o f b e n e f i t s t o t h e worker o f a noncomplying employer. 

" ( 3 ) A pe r s o n , o t h e r t h a n a p a r t n e r s h i p engaged i n work p e r 
formed i n d i r e c t c o n n e c t i o n w i t h t h e c o n s t r u c t i o n , a l t e r a t i o n , 
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r e p a i r , improvement, moving o r d e m o l i t i o n o f an improvement on r e a l 
p r o p e r t y o r appurtenances t h e r e t o , who submits p r o o f o f c o m p l i a n c e 
w i t h s e c t i o n 3, c h a p t e r 895, Oregon Laws 1981, as amended by s e c t i o n 
1, c h a p t e r 579, Oregon Laws 1983, [ r e g a r d i n g c e r t i f i c a t i o n o f con
s t r u c t i o n b u s i n e s s e s ] i s c o n c l u s i v e l y presumed t o be an in d e p e n d e n t 
c o n t r a c t o r and i s n o t e l i g i b l e t o r e c e i v e b e n e f i t s under t h i s chap
t e r u n l e s s t h e person has o b t a i n e d coverage f o r such b e n e f i t s p u r 
s u a n t t o ORS 656.128. 

" ( 4 ) As used i n t h i s s e c t i o n : 

" ( a ) 'Person' i n c l u d e s p a r t n e r s h i p s , j o i n t v e n t u r e s , a s s o c i a 
t i o n s , c o r p o r a t i o n s , governmental agencies and s o l e p r o p r i e t o r s h i p s . 

" ( b ) 'Sole p r o p r i e t o r s h i p ' means a b u s i n e s s e n t i t y o r i n d i v i d u a l 
who p e r f o r m s l a b o r w i t h o u t t h e a s s i s t a n c e o f o t h e r s . " 

That v e r s i o n o f t h e s t a t u t e r e q u i r e s t h a t t h e person a w a r d i n g t h e c o n t r a c t ob
t a i n coverage f o r a l l i n d i v i d u a l s who p e r f o r m l a b o r under t h e c o n t r a c t , o t h e r 
t h a n t h o s e exempt f r o m coverage under ORS 656.027, u n l e s s t h e p e r s o n t o whom t h e 
c o n t r a c t i s awarded p r o v i d e s such coverage b e f o r e l a b o r b e g i n s . I f t h e pe r s o n 
a w a r d i n g t h e c o n t r a c t does n o t p r o v i d e such coverage, i t w i l l be t r e a t e d as a 
non c o m p l y i n g employer. The burden, t h u s , i s on t h e pe r s o n a w a r d i n g t h e c o n t r a c t 
e i t h e r t o p r o v i d e coverage o r t o make sure t h a t t h e pe r s o n t o whom t h e c o n t r a c t 
i s awarded p r o v i d e s coverage f o r t h o s e who are t o p e r f o r m l a b o r under t h e con
t r a c t . ORS 6 5 6 . 0 2 9 ( 1 ) . 

I f t h e p e r s o n t o whom t h e c o n t r a c t i s awarded i s n o t a s u b j e c t worker 
under t h e p r o v i s i o n s o f ORS 656.027, t h a t person i s n o t e l i g i b l e f o r coverage 
under any s t a t u t e . I f , however, t h a t i n e l i g i b l e p e r s o n h i r e s i n d i v i d u a l s who 
ar e s u b j e c t w o r k e r s i n t h e performance o f t h e c o n t r a c t , t h a t p e r s o n i s r e q u i r e d 
t o p r o v i d e coverage f o r t h o s e w o r k e r s . ORS 656.029(2). 

ORS 656.029(2) does n o t e x p r e s s l y s t a t e t h a t i n dependent c o n t r a c t o r s a r e 
e x c l u d e d f r o m i t s coverage. S u b s e c t i o n (3) o f t h e s t a t u t e p r o v i d e s , however, 
t h a t , i f t h e p e r s o n t o whom t h e c o n t r a c t i s awarded i s a c e r t i f i e d c o n s t r u c t i o n 
b u s i n e s s , t h e p e r s o n i s presumed t o be an independent c o n t r a c t o r and i s n o t 
e n t i t l e d t o b e n e f i t s under t h e s t a t u t e . That p r o v i s i o n appears t o be based on 
t h e u n s t a t e d p r e m i s e t h a t independent c o n t r a c t o r s a r e n o t e n t i t l e d t o coverage. 

A d d i t i o n a l l y , ORS 656.029(1) p r o v i d e s t h a t a pe r s o n a w a r d i n g a c o n t r a c t 
need n o t p r o v i d e coverage f o r i n d i v i d u a l s "exempt" f r o m coverage under ORS 
656.027. As we have s a i d , an independent c o n t r a c t o r i s n o t s u b j e c t t o t h e 
d i r e c t i o n and c o n t r o l o f t h e employer and, t h e r e f o r e , i s n o t a s u b j e c t w o r k e r 
e n t i t l e d t o coverage; a c c o r d i n g l y , an independent c o n t r a c t o r i s n o t i n c l u d e d 
w i t h i n t h e g e n e r a l p r o v i s i o n o f ORS 656.027 t h a t r e q u i r e s coverage f o r " a l l 
w o r k e r s . " 

We c o n c l u d e t h a t , as between Herwood and c l a i m a n t , t h e p r o v i s i o n s o f ORS 
656.029 have no a p p l i c a t i o n , and t h i s case i s i n d i s t i n g u i s h a b l e f r o m any o t h e r 
c l a i m by an in d e p e n d e n t c o n t r a c t o r . As an independent c o n t r a c t o r , c l a i m a n t i s 
no t a s u b j e c t w o r k e r under ORS 656.027 e n t i t l e d t o b e n e f i t s under t h e w o r k e r s ' 
compensation l a w s ; a c c o r d i n g l y , he i s n o t e n t i t l e d t o coverage under ORS 
656.029. The Board e r r e d i n c o n c l u d i n g t h a t c l a i m a n t i s e n t i t l e d t o b e n e f i t s as 
a s u b j e c t w o r k e r and t h a t Herwood i s a noncomplying employer. 

Reversed. 
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C i t e as 109 Or App 292 (1991) October 23, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Margaret I . Boehr, C l a i m a n t . 

MARGARET I . BOEHR, P e t i t i o n e r , 
v. 

MID-WILLAMETTE VALLEY FOOD and SAIF CORPORATION, Respondents. 
(89-21774; CA A67319) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d May 17, 1991. 
Brad G. Garber, Salem, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e b r i e f 

was Law O f f i c e o f M i c h a e l B. Dye, Salem. 
K a t h e r i n e H. Waldo, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h her on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e Joseph, C h i e f Judge, and Richardson* and D e i t s , Judges. 
DEITS, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 
* R i c h a r d s o n , J . , vice Newman, J., r e t i r e d . 

C l a i m a n t c h a l l e n g e s an o r d e r o f t h e Workers' Compensation Board d e n y i n g 
h e r r e q u e s t f o r a t t o r n e y f e e s . She argues t h a t she i s e n t i t l e d t o t h e f e e s be
cause o f employer's f a i l u r e t o p r o v i d e d i s c o v e r y w i t h i n f i f t e e n days a f t e r her 
r e q u e s t . We remand f o r r e c o n s i d e r a t i o n . 

The p a r t i e s s t i p u l a t e d t o th e s e f a c t s , w h i c h were i n c o r p o r a t e d i n t h e 
Board's o r d e r : 

" 1 . On J u l y 2 1 , 1989, c l a i m a n t ' s a t t o r n e y r e q u e s t e d r e c o r d s f r o m 
t h e a b o v e - c a p t i o n e d c l a i m f i l e . The r e q u e s t was r e c e i v e d by SAIF on 
J u l y 24, 1989. 

"2. By l e t t e r d a t e d August 29, 1989, SAIF p r o v i d e d t h e r e q u e s t e d 
documents t o c l a i m a n t ' s a t t o r n e y . 

"3. The l e n g t h o f t i m e between t h e a t t o r n e y ' s r e q u e s t f o r d i s c o v e r y 
and SAIF's response was 35 days." 

The Board h e l d t h a t , because a r e q u e s t f o r h e a r i n g had n o t been f i l e d a t t h e 
t i m e o f t h e r e q u e s t f o r d i s c o v e r y , d i s c o v e r y was n o t governed by OAR 438-07-
0 1 5 ( 2 ) , 1 w h i c h r e q u i r e s compliance w i t h d i s c o v e r y r e q u e s t s w i t h i n 15 days, b u t 
by OAR 436-10-030(10),^ w h i c h does n o t s p e c i f y a t i m e f o r c o m p l i a n c e . I t con
c l u d e d t h a t , 

"even i f SAIF's p r o d u c t i o n o f t h e documents was u n r e a s o n a b l e , t h e r e 
has been no d e l a y o r r e s i s t a n c e t o t h e payment o f compensation; 
t h e r e i s no e v i d e n c e t h a t t h e d e l a y i n p r o d u c t i o n o f documents de
l a y e d acceptance o f t h e c l a i m . W i t h o u t such a f i n d i n g , t h e r e i s no 
b a s i s f o r an assessed a t t o r n e y f e e . " 

C l a i m a n t f i r s t contends t h a t t h e Board e r r e d i n h o l d i n g t h a t i t i s w i t h o u t 
a u t h o r i t y t o r e g u l a t e p r e - h e a r i n g d i s c o v e r y . However, t h e Board d i d n o t h o l d 
t h a t . I t s i m p l y h e l d t h a t OAR 438-07-015(2) does n o t a p p l y h e r e . 

C l a i m a n t a l s o argues t h a t t h e Board's c o n c l u s i o n t h a t OAR 438-07-015(2) 
does n o t a p p l y i s wrong. We agree w i t h t h e Board. The r u l e does n o t a p p l y , 
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because t h e d i s c o v e r y r e q u e s t was made b e f o r e a r e q u e s t f o r a h e a r i n g was f i l e d . 
O'Leary v. Valley View Cutting, 107 Or App 103, 106, 810 P2d 1324 ( 1 9 9 1 ) . 

However, we do n o t agree w i t h t h e Board's c o n c l u s i o n t h a t i t c o u l d n o t 
award a t t o r n e y f e e s . As t h e Board h e l d , t h e a p p l i c a b l e r u l e i s OAR 436-10-
0 3 0 ( 1 0 ) . A l t h o u g h t h a t r u l e does n o t i n c l u d e any exp r e s s t i m e l i m i t f o r r e 
sp o n d i n g t o d i s c o v e r y r e q u e s t s , t h e Board has i n t e r p r e t e d i t t o r e q u i r e t h a t 
documents be produced i n a r e a s o n a b l e t i m e under t h e c i r c u m s t a n c e s s u r r o u n d i n g 
t h e d i s c o v e r y r e q u e s t . Lawrence A. Durette, 42 Van N a t t a 413 ( 1 9 9 0 ) . The Board 
d i d n o t d e c i d e whether employer's d e l a y was u n r e a s o n a b l e . I t c o n c l u d e d t h a t , 
even i f t h e d e l a y was un r e a s o n a b l e , t h e r e was no b a s i s f o r a w a r d i n g an a t t o r n e y 
f e e , because t h e r e was no d e l a y o r r e s i s t a n c e t o t h e payment o f compensation.-* 
We have h e l d t h a t f a i l u r e t o comply w i t h d i s c o v e r y r e q u i r e m e n t s may be unreason
a b l e r e s i s t a n c e t o t h e payment o f compensation and may j u s t i f y a t t o r n e y f e e s un
der ORS 6 5 6 . 3 8 2 ( 1 ) , even when t h e r e i s no evide n c e t h a t t h e noncompliance de
l a y e d a c c eptance o f t h e c l a i m . Aetna Casualty Co. v. Jackson, 108 Or App 253, 
815 P2d 713 ( 1 9 9 1 ) . However, we have a l s o h e l d t h a t , i n o r d e r f o r u n r e a s o n a b l e 
r e s i s t a n c e t o compensation t o be found, t h e c l a i m must have been compensable. 
Randall v. Liberty Northwest Ins. Corp., supra n 3. A c c o r d i n g l y , we remand t o 
t h e Board t o d e t e r m i n e i f t h e u n d e r l y i n g c l a i m was compensable and, i f so, 
whether employer's d e l a y was unreasonable and whether a t t o r n e y f e e s s h o u l d be 
awarded. 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

1 The p e r t i n e n t p a r t o f former OAR 438-07-015(2) and t h e amended v e r s i o n b o t h 
p r o v i d e : 

"Documents p e r t a i n i n g t o c l a i m s a re o b t a i n e d by m a i l i n g a copy o f 
t h e Request f o r H e a r i n g o r a w r i t t e n demand accompanied by an a t t o r 
ney r e t e n t i o n agreement o r m e d i c a l i n f o r m a t i o n r e l e a s e , t o t h e i n 
s u r e r o r s e l f - i n s u r e d employer. W i t h i n f i f t e e n (15) days o f s a i d 
m a i l i n g , t h e i n s u r e r o r s e l f - i n s u r e d employer s h a l l f u r n i s h t h e 
c l a i m a n t and o t h e r i n s u r e r s , w i t h o u t c o s t , o r i g i n a l s o r l e g i b l e 
c o p i e s * * * . " 

2 OAR 436-10-030(10), now renumbered OAR 436-10-030(15), p r o v i d e s , i n p a r t : 

" I n j u r e d w o r k e r s , o r t h e i r r e p r e s e n t a t i v e s , a r e e n t i t l e d t o 
c o p i e s o f a l l r e l e v a n t m e d i c a l i n f o r m a t i o n . T h i s i n f o r m a t i o n s h o u l d 
o r d i n a r i l y be a v a i l a b l e from t h e i n s u r e r s , b u t may be o b t a i n e d f r o m 
p h y s i c i a n s upon t h e payment o f an a p p r o p r i a t e charge f o r c o p i e s . " 

^ The Board a n a l y z e d t h e case under ORS 656.262(10). However, as e s t a b l i s h e d 
i n Randall v. Liberty Northwest Ins. Corp., 107 Or App 599, 813 P2d 1120 ( 1 9 9 1 ) , 
t h e a p p l i c a b l e s t a t u t e f o r awards o f a t t o r n e y f e e s i s ORS 6 5 6 . 3 8 2 ( 1 ) . 



Van N a t t a ' s 2839 

C i t e as 109 Or App 296 (1991) October 23, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

POWER MASTER, INC Respondent, 
v. 

The f i l i n g s o f t h e NATIONAL COUNCIL ON COMPENSATION INSURANCE and t h e OREGON 
COUNCIL ON COMPENSATION INSURANCE, Respondents, 

and SAIF CORPORATION, P e t i t i o n e r . 
(88-02-14; CA A62510) 

J u d i c i a l Review f r o m Department o f I n s u r a n c e and Finance. 
Argued and s u b m i t t e d February 4, 1991. 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , argued t h e cause f o r p e t i t i o n e r . 

W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and V i r g i n i a L. 
L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

D a v i d J. Sweeney, P o r t l a n d , argued t h e cause f o r respondent Power Master, 
I n c . On t h e b r i e f were Raymond M. Rask, Paul G. Dodds, Suzanne C. R i t t e r , 
C e r t i f i e d Law S t u d e n t , and B r o w n s t e i n , Rask, Sweeney, K e r r , Grim & D e S y l v i a , 
P o r t l a n d . 

No appearance f o r respondents N a t i o n a l C o u n c i l on Compensation I n s u r a n c e and 
t h e Oregon C o u n c i l on Compensation I n s u r a n c e . 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 
Judge. 

DEITS, J. 
Reversed and remanded f o r d e t e r m i n a t i o n o f assessment as t o employee 

B l a n c h a r d ; o t h e r w i s e a f f i r m e d . 
*Joseph, C.J., vice Newman, J., r e t i r e d . 

T h i s i s a w o r k e r s ' compensation premium a u d i t p r o c e e d i n g . SAIF seeks r e 
v e r s a l o f t h e p a r t o f t h e o r d e r o f t h e Department o f I n s u r a n c e and Finance (DIF) 
t h a t r e l i e v e d Power Master, I n c . (PMI), o f any premium o b l i g a t i o n f o r i t s f o r m e r 
P o r t l a n d b r a n c h employees as o f September 1, 1986. We r e v e r s e i n p a r t and o t h e r 
w i s e a f f i r m . 

PMI i s a c o r p o r a t i o n p r i n c i p a l l y engaged i n t h e b u s i n e s s o f i n d u s t r i a l 
c l e a n i n g and maintenance. I t i s i n c o r p o r a t e d i n Oregon, w i t h i t s main o f f i c e i n 
P o r t l a n d and b r a n c h o f f i c e s i n f i v e o t h e r s t a t e s . On September 1 , 1986, PMI 
p e r m a n e n t l y moved i t s o n l y Oregon branch o f f i c e t o Vancouver, Washington. The 
purpose o f t h e move was t o o b t a i n b e t t e r f a c i l i t i e s i n a s a f e r l o c a t i o n ; t o g a i n 
economic advantages such as lower c o s t s , p r o x i m i t y t o p o t e n t i a l work s i t e s and 
l o w e r w o r k e r s ' compensation r a t e s ; and t o f u r t h e r i t s i n c r e a s i n g emphasis on 
Washington j o b o p p o r t u n i t i e s . 

Each PMI br a n c h o f f i c e m a i n t a i n s autonomy o v e r i t s o p e r a t i o n s and employ
ees. The Vancouver branch keeps i t s own employee r e c o r d s and i s r e s p o n s i b l e f o r 
p e r s o n n e l management. The branch manager s u p e r v i s e s t h e h i r i n g and f i r i n g o f 
employees, i s s u a n c e o f paychecks, t r a i n i n g o f employees, a d m i n i s t r a t i o n o f 
g r i e v a n c e s and assignment o f employees t o work s i t e s . G e n e r a l l y , employees 
w o r k i n g o u t s i d e Washington r e p o r t d i r e c t l y t o t h e i r work s i t e e x c e p t when t h e y 
need t o o l s o r o t h e r equipment from t h e branch. PMI p r e s e n t e d e v i d e n c e t h a t , 
s i n c e t h e move t o Vancouver, most o f t h e branch's work i n v o l v e d r e p e a t i n d u s 
t r i a l and commercial c l e a n i n g j o b s and t h a t t h e m a j o r i t y o f t h o s e were i n Wash
i n g t o n . The b r a n c h a l s o had two major asbestos removal j o b s i n Oregon and a few 
s m a l l e r a s b e s t o s j o b s i n Idaho and Washington. The ev i d e n c e d i d n o t i n c l u d e a 
d e t a i l e d breakdown o f employee work hours i n each s t a t e where work was done. On 
September 1, 1986, PMI stopped p a y i n g Oregon w o r k e r s ' compensation premiums f o r 
i t s f o r m e r P o r t l a n d b r anch employees and began p a y i n g premiums t o t h e S t a t e o f 
Washington. 
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I n November, 1987, SAIF r e t r o a c t i v e l y assessed PMI an a d d i t i o n a l premium 
o f a p p r o x i m a t e l y $175,000, f o r t h e p e r i o d o f September 1, 1986, t o March 3 1 , 
1987, on t h e b a s i s o f SAIF's c o n c l u s i o n t h a t PMI's f o r m e r P o r t l a n d b r a n c h em
p l o y e e s were Oregon w o r k e r s r a t h e r t h a n Washington w o r k e r s . PMI ap p e a l e d t h e 
assessment t o DIF, w h i c h concluded t h a t t h e employees were permanent Washington 
w o r k e r s f o r w o r k e r s ' compensation purposes. I t e x p l a i n e d : 

"The b a s i c t e s t t o d e t e r m i n e j u r i s d i c t i o n a l s i t u s o f an employee, 
f o r w o r k e r s ' compensation purposes i s t h e permanency o f t h e employ
ment r e l a t i o n . Kolar v. B & C Contractors, 36 Or App 65, 583 P2d 
562 ( 1 9 7 8 ) . T h i s permanency t e s t appears t o l o o k a t b o t h t h e i n t e n t 
o f t h e employer and t h e u n d e r s t a n d i n g o f t h e employee t o d e t e r m i n e 
t h e s i t u s o f t h e employement [ s i c ] r e l a t i o n s h i p . The C o u r t o f 
Appeals l o o k s t o t h e employment r e l a t i o n s h i p i t s e l f as opposed t o 
t h e t e m p o r a l p l a c e o f a g i v e n j o b t o d e t e r m i n e j u r i s d i c t i o n . " • 

SAIF a s s i g n s e r r o r t o DIF's c o n c l u s i o n t h a t t h e f o r m e r P o r t l a n d b r a n c h em
p l o y e e s were n o t Oregon w o r k e r s . W i t h one e x c e p t i o n , we agree w i t h DIF's con
c l u s i o n . S u b j e c t w o r k e r s a r e d e f i n e d under Oregon law as " [ a ] 1 1 w o r k e r s , " w i t h 
c e r t a i n e x c e p t i o n s n o t p e r t i n e n t t o t h i s case. ORS 6 5 6 . 0 0 5 ( 2 5 ) ; ORS 656.027. 
S u b j e c t w o r k e r s who t e m p o r a r i l y work o u t s i d e Oregon remain e n t i t l e d t o b e n e f i t s 
under Oregon's Workers' Compensation Law. ORS 656.126(1). O u t - o f - s t a t e w o r k e r s 
and t h e i r e mployers a r e exempt from Oregon's Workers' Compensation Law when t h e y 
a r e t e m p o r a r i l y w o r k i n g i n Oregon, p r o v i d e d t h a t c e r t a i n r e q u i r e m e n t s f o r c o v e r 
age i n a n o t h e r s t a t e a r e met. ORS 656.126(2). 

SAIF f i r s t contends t h a t , i n a p p l y i n g t h e permanent employment r e l a t i o n 
t e s t , DIF a p p l i e d t h e wrong t e s t f o r d e c i d i n g i f t h e w o r k e r s i n q u e s t i o n were 
Oregon o r Washington s u b j e c t w o r k e r s . I t argues t h a t , under an agreement be
tween Oregon and Washington r e g a r d i n g j u r i s d i c t i o n f o r w o r k e r s ' compensation, 
e x e c u t e d p u r s u a n t t o ORS 656. 1 2 6 ( 5 ) , * DIF i s o n l y r e q u i r e d t o c o n s i d e r t h e l o c a 
t i o n o f t h e employee's work. A c c o r d i n g t o t h a t agreement, 

"a Washington workman i s a person hired to work i n t h e S t a t e o f 
Washington, and an Oregon workman i s a person hired to work i n 
Oregon." Agreement Between the Department of Labor and Industries 
of the State of Washington and the Workmen's compensation Board of 
the State of Oregon Regarding Extraterritorial Reciprocity, F e b r u a r y 
4, 1966." (Emphasis s u p p l i e d . ) 

However, t h e r e i s no i n d i c a t i o n i n t h e language o f ORS 656.126, o r i n t h e case 
law i n t e r p r e t i n g t h e s t a t u t e , t h a t t h e i n t e r s t a t e agreement was i n t e n d e d t o 
change t h e t e s t f o r d e t e r m i n i n g a worker's p r i n c i p a l p l a c e o f employment. 
R a t h e r , t h e purpose o f t h e i n t e r s t a t e agreement appears t o be t o p r o t e c t employ-

1 ORS 656.126(5) p r o v i d e s : 

"The d i r e c t o r s h a l l have a u t h o r i t y t o e n t e r i n t o agreements w i t h t h e w o r k e r s ' 
compensation a g e n c i e s o f o t h e r s t a t e s r e l a t i n g t o c o n f l i c t s o f j u r i s d i c t i o n 
where t h e c o n t r a c t o f employment i s i n one s t a t e and t h e i n j u r i e s a r e r e c e i v e d 
i n t h e o t h e r s t a t e , o r where t h e r e i s a d i s p u t e as t o t h e b o u n d a r i e s o r j u r i s 
d i c t i o n o f t h e s t a t e s and when such agreements have been e x e c u t e d and made pub
l i c by t h e r e s p e c t i v e s t a t e a g e n c i e s , t h e r i g h t s o f w o r k e r s h i r e d i n such o t h e r 
s t a t e and i n j u r e d w h i l e t e m p o r a r i l y i n Oregon, o r h i r e d i n Oregon and i n j u r e d 
w h i l e t e m p o r a r i l y i n a n o t h e r s t a t e , o r where t h e j u r i s d i c t i o n i s o t h e r w i s e un
c e r t a i n , s h a l l be d e t e r m i n e d p u r s u a n t t o such agreements and c o n f i n e d t o t h e 
j u r i s d i c t i o n p r o v i d e d i n such agreements." 



Van N a t t a ' s Power Master v. N a t i o n a l C o u n c i l 2841 

e r s f r o m h a v i n g t o pay d u a l premiums and t o p r o t e c t w o r k e r s by e n s u r i n g t h a t an 
o n - t h e - j o b i n j u r y o r d i s e a s e i s compensable i n a t l e a s t one s t a t e . 

SAIF's p r i n c i p a l a u t h o r i t y f o r i t s c o n t e n t i o n t h a t t h e i n t e r s t a t e a gree
ment changed t h e t e s t i s House v. State Industrial Accident Commission, 167 Or 
257, 268, 177 P2d 611 (1 9 4 1 ) . The Supreme Court c o n s t r u e d t h e e x p r e s s i o n "em
p l o y e d t o work i n t h i s s t a t e " i n OCLA 102-1731, ̂  t h e p r e c u r s o r o f ORS 
6 5 6 . 1 2 6 ( 1 ) , 3 t o mean t h e " l o c a t i o n o f t h e [ w o r k e r ' s ] work" r a t h e r t h a n t h e l o c a 
t i o n o f t h e "employment r e l a t i o n . " House i s n o t c o n t r o l l i n g . I t d i d n o t d i 
r e c t l y c o n c e r n t h e language a t i s s u e here. The cases d e c i d e d s i n c e t h e i n t e r 
s t a t e agreement was exec u t e d have c o n s i s t e n t l y a p p l i e d t h e "permanent employee 
r e l a t i o n t e s t " a r t i c u l a t e d i n Kolar v. B & C Contractors, supra, 36 Or App a t 
70. See Power Master, Inc. v. Blanchard, 103 Or App 467, 471, 798 P2d 691 
( 1 9 9 0 ) ; Phelan v. H.S.C. Logging, Inc., 84 Or App 632, 735 P2d 22, rev den 303 
Or 590 (1987) . 

SAIF a l s o argues t h a t , even i f t h e permanent employment r e l a t i o n t e s t ap
p l i e s , DIF d i d n o t a p p l y i t c o r r e c t l y . SAIF l i s t s c e r t a i n f a c t o r s t h a t i t con
t e n d s must be addressed i n a p p l y i n g t h e permanent employment r e l a t i o n t e s t and 
argues t h a t DIF i s r e q u i r e d t o make s p e c i f i c f i n d i n g s on each f a c t o r . I t a l s o 
a s s e r t s t h a t a d e t e r m i n a t i o n o f t h e l o c a t i o n o f t h e work s i t e s i s e s s e n t i a l . 
However, f i n d i n g t h a t t h e employees were t r a n s i e n t and worked o u t o f many l o c a 
t i o n s , DIF d e c i d e d t h a t i t was i n a p p r o p r i a t e " t o s i m p l y l o o k a t t h e sequence o f 
t e m p o r a r y a s s i g n m e n t s . " I n s t e a d , i t focused on o t h e r f a c t o r s , such as t h e l o c a 
t i o n o f v a r i o u s s u p e r v i s o r y and a d m i n i s t r a t i v e a c t i v i t i e s as w e l l as t h e i n t e n t 
o f t h e p a r t i e s , t o d e t e r m i n e t h e permanency o f t h e employment r e l a t i o n . 

There was e v i d e n c e t h a t PMI s u p e r v i s e d and c o n t r o l l e d t h e employees o u t o f 
t h e Vancouver o f f i c e . I t h i r e d , f i r e d and t r a i n e d employees and a d m i n i s t e r e d 
g r i e v a n c e s t h e r e . I t a l s o a s s i g n e d work s i t e s and d i s t r i b u t e d equipment and 
s u p p l i e s f r o m t h a t o f f i c e . Unless i t was i n c o n v e n i e n t , t h e employees r e p o r t e d 
t h e r e d a i l y and t o r e c e i v e t h e i r paychecks. There was e v i d e n c e t h a t most o f t h e 
j o b s were i n Washington. DIF's o r d e r s t a t e d t h a t " [ a ] l l p a r t i e s , b o t h employees 
and employer, who t e s t i f i e d , s t a t e d t h a t t h e Vancouver b r a n c h o f f i c e was t h e new 
l o c a t i o n o f t h e i r j o b - e mployer as o f September 1, 1986." A l t h o u g h many o f t h e 
w o r k e r s were h i r e d i n Oregon, t h a t i s n o t c o n t r o l l i n g . As we have h e l d , 

" t h a t [ a n employee] was h i r e d i n Oregon, drove o u t o f t h i s s t a t e on 
h i s way t o V i r g i n i a , and c o n t i n u e s t o b e l i e v e he i s Oregon-based 

That s t a t u t e , OCLA 102-1731, p r o v i d e d : 

" I f a workman employed to work in this state and s u b j e c t t o t h i s 
a c t t e m p o r a r i l y l e a v e s t h e s t a t e i n c i d e n t a l t o such employment and 
r e c e i v e s an a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e c o u r s e o f 
h i s employment, he s h a l l be e n t i t l e d t o t h e b e n e f i t s o f t h i s a c t as 
th o u g h he were i n j u r e d w i t h i n t h i s s t a t e * * *." (Emphasis sup
p l i e d . ) 

ORS 656.126(1) p r o v i d e s : 

" I f a wo r k e r employed in this state and s u b j e c t t o ORS 656.001 t o 
656.794 t e m p o r a r i l y l e a v e s t h e s t a t e i n c i d e n t a l t o t h a t employment 
and r e c e i v e s an a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e c o u r s e 
o f employment, t h e worker, o r b e n e f i c i a r i e s o f t h e wo r k e r i f t h e i n 
j u r y r e s u l t s i n d e a t h , i s e n t i t l e d t o t h e b e n e f i t s o f ORS 656.001 t o 
656.794 as though t h e worker were i n j u r e d w i t h i n t h i s s t a t e . " 
(Emphasis s u p p l i e d . ) 
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does n o t e s t a b l i s h t h a t he was pe r m a n e n t l y i n Oregon." Jackson v. 
Tillamook Growers Co-Op, 39 Or App 247, 250, 592 P2d 235 ( 1 9 7 9 ) . 

N e i t h e r does t h e l o c a t i o n o f t h e c o r p o r a t e h e a d q u a r t e r s c o n t r o l . Even t h o u g h 
company-wide p o l i c y may have been f o r m u l a t e d i n P o r t l a n d , t h e branches had ad
m i n i s t r a t i v e and s u p e r v i s o r y c o n t r o l o f t h e i r employees. We c o n c l u d e t h a t DIF 
a p p l i e d t h e a p p r o p r i a t e f a c t o r s and t h a t i t s f i n d i n g s a r e s u p p o r t e d by s u b s t a n 
t i a l e v i d e n c e . I t was n o t necessary, as SAIF a s s e r t s , t h a t DIF make d e t a i l e d 
f i n d i n g s on each f a c t o r t h a t i t c o n s i d e r e d . 

SAIF a l s o argues t h a t our d e c i s i o n i n Power Master, Inc. v. Blanchard, 
supra, p r e c l u d e s r e c o n s i d e r a t i o n o f t h e s t a t u s o f a f o r m e r P o r t l a n d b r a n c h em
p l o y e e i n t h i s case. We h e l d t h a t B l a n c h a r d was a s u b j e c t Oregon w o r k e r when he 
was i n j u r e d i n November, 1986. Under t h e d o c t r i n e o f i s s u e p r e c l u s i o n , f u t u r e 
l i t i g a t i o n i s p r e c l u d e d between t h e p a r t i e s on any i s s u e o f f a c t o r law t h a t was 
a c t u a l l y l i t i g a t e d and d e t e r m i n e d i n a s e t t i n g where i t s d e t e r m i n a t i o n was 
e s s e n t i a l t o t h e f i n a l d e c i s i o n reached. Drews v. EBI Companies, 310 Or 134, 
139, 795 P2d 531 ( 1 9 9 0 ) . 

SAIF and PMI were p a r t i e s t o t h e l i t i g a t i o n i n b o t h cases. The c r i t i c a l 
q u e s t i o n i s whether any i s s u e o f f a c t o r law e s s e n t i a l t o t h e f i r s t d e c i s i o n 
a l s o a r o s e i n t h e second. I n Blanchard, t h e i s s u e was "whether c l a i m a n t i s a 
'worker employed i n t h i s s t a t e ' w i t h i n t h e meaning o f ORS 656.126(1) o r i s , i n 
s t e a d , an o u t - o f - s t a t e employee who i s n o t covered by t h e Oregon Workers' Com
p e n s a t i o n Law." 103 Or App a t 469. The r e c o r d i n t h a t case showed t h a t 
c l a i m a n t had worked o u t o f t h e P o r t l a n d o f f i c e and o n l y on Oregon j o b s u n t i l t h e 
move on September 1. A f t e r t h e move, he r e p o r t e d t o t h e Vancouver o f f i c e each 
m o r n i n g and a f t e r n o o n b u t c o n t i n u e d t o work on Oregon j o b s . I n O c t o b e r , he be
gan w o r k i n g i n Ida h o , where he was i n j u r e d i n November. The Board o r d e r s e t 
a s i d e t h e d e n i a l o f t h e Oregon c l a i m . We a f f i r m e d , h o l d i n g t h a t " t h e move o f 
t h e o f f i c e had no s i g n i f i c a n t e f f e c t on c l a i m a n t ' s j o b . * * * C l a i m a n t remained 
an Oregon employee f o r purposes o f ORS 656.126(1)." 103 Or App a t 472. 

We c o n c l u d e t h a t B lanchard's s t a t u s as o f t h e t i m e o f h i s November, 1986, 
i n j u r y was d e c i d e d i n Power Master, Inc. v. Blanchard, supra. DIF, t h e r e f o r e , 
was p r e c l u d e d f r o m making a d i f f e r e n t d e t e r m i n a t i o n r e g a r d i n g him f o r t h e same 
p e r i o d . 

SAIF a s s e r t s t h a t Blanchard 

" p r o v i d e s t h e b e s t l e g a l a u t h o r i t y i m a g i n a b l e f o r t h e c o n c l u s i o n 
t h a t Mr. B l a n c h a r d and a l l o t h e r s i m i l a r l y s i t u a t e d w o r k e r s c o n t i n 
ued t o be Oregon wo r k e r s a f t e r t h e branch r e l o c a t i o n . " 

We do n o t agree t h a t t h a t c o n c l u s i o n a u t o m a t i c a l l y f o l l o w s . The d e c i s i o n and 
r e c o r d i n Blanchard i n v o l v e d o n l y t h e s t a t u s o f one c l a i m a n t a t t h e t i m e o f an 
i n j u r y t h a t o c c u r r e d l e s s t h a n t h r e e months a f t e r PMI changed t h e l o c a t i o n o f 
i t s b r a n c h o f f i c e . The d e c i s i o n and r e c o r d i n t h i s case i n v o l v e s all f o r m e r 
P o r t l a n d b r a n c h employees f o r a six-month p e r i o d . I n summary, we c o n c l u d e t h a t , 
e x c e p t f o r t h e p r e c l u d e d i s s u e c o n c e r n i n g Blanchard, t h e r e were no e r r o r s o f law 
and t h e r e was s u b s t a n t i a l e v i d e n c e t o s u p p o r t DIF's f i n d i n g s . 

Reversed and remanded f o r d e t e r m i n a t i o n o f assessment as t o employee 
B l a n c h a r d ; o t h e r w i s e a f f i r m e d . 
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C i t e as 109 Or App 349 (1991) October 30, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f G i l b e r t A r c h e r , J r . , C l a i m a n t . 

SOUTHWEST FOREST INDUSTRIES, P e t i t i o n e r , 
v. 

GILBERT ARCHER, HARRY & DAVID, INC., and SAIF CORPORATION, Respondents. 
(86-10377, 86-16025; CA A63020) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d November 2 1 , 1990. 
H. S c o t t P l o u s e , Medford, argued t h e cause f o r p e t i t i o n e r . On t h e b r i e f were 

K i m b e r l y D. W a l l a n and Cowling & H e y s e l l , Medford. 
John A. R e u l i n g , J r . , A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s H a r r y & Da v i d , I n c . and SAIF C o r p o r a t i o n . W i t h him on t h e b r i e f 
were Dave Frohnmayer, A t t o r n e y G e n e r a l , and V i r g i n i a L. L i n d e r , S o l i c i t o r 
G e n e r a l , Salem. 

No appearance by respondent G i l b e r t A r c h e r . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 

Judge. 
JOSEPH, C.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 
*Joseph, C.J., v i c e Newman, J., deceased. 

P e t i t i o n e r seeks r e v i e w o f a Workers' Compensation Board o r d e r t h a t r e 
v e r s e d t h e r e f e r e e and awarded c l a i m a n t compensation f o r a g g r a v a t i o n o f h i s con
d i t i o n . We r e v e r s e . 

I n A p r i l , 1984, c l a i m a n t e x p e r i e n c e d back p a i n a f t e r l i f t i n g a motor w h i l e 
w o r k i n g f o r p e t i t i o n e r . A c h i r o p r a c t o r diagnosed d o r s a l lumbar back s t r a i n . He 
and an o s t e o p a t h a l s o recommended t h a t c l a i m a n t seek p s y c h o l o g i c a l c o u n s e l i n g 
f o r p r e e x i s t i n g e m o t i o n a l problems. I n J u l y , 1984, p e t i t i o n e r a c c e p t e d t h e i n 
j u r y c l a i m . 1 C l a i m a n t r e t u r n e d t o work b u t s t i l l e x p e r i e n c e d back p a i n . P e t i 
t i o n e r d e n i e d t h a t t h e p a i n was compensable. I n A p r i l , 1985, t h e r e f e r e e ap
pr o v e d a s e t t l e m e n t s t i p u l a t i o n and i s s u e d a d i s p u t e d c l a i m s e t t l e m e n t o r d e r . 
ORS 6 5 6 . 2 8 9 ( 4 ) . 

The s e t t l e m e n t o r d e r p r o v i d e s : 

"The p a r t i e s s t i p u l a t e as f o l l o w s : ~" 

" ( 1 ) That on o r about A p r i l 19, 1984, Claimant f i l e d a Form 801 
Rep o r t o f O c c u p a t i o n a l I n j u r y o r Disease a l l e g i n g t h a t he i n j u r e d 
h i s u pper, mid and low back d u r i n g t h e course o f employment on A p r i l 
10, 1984. The Employer accepted t h e c l a i m i n accordance w i t h t h e 
a p p l i c a b l e s t a t u t e s and r e g u l a t i o n s . Subsequently, C l a i m a n t com
p l a i n e d o f c o n t i n u i n g problems t o h i s upper, mid and low back. 
These problems were diagnosed as h a v i n g a p s y c h i a t r i c o r p s y c h o l o g i 
c a l o r i g i n . The C a r r i e r d e n ied t h e c o m p e n s a b i l i t y o f t h e p r e s e n t 
problems and p s y c h i a t r i c o r i g i n o f them on J u l y 12, 1984. The 
C l a i m a n t r e q u e s t e d a h e a r i n g . 

1 P e t i t i o n e r d e n i e d any l i a b i l i t y f o r t h e p s y c h i a t r i c c o n d i t i o n . C l a i m a n t 
d i d n o t a p p e a l t h a t d e n i a l . 
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" ( 2 ) The p a r t i e s each have s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h e i r 
c o n t e n t i o n s : 

" ( a ) The C l a i m a n t contends t h a t h i s p r e s e n t problems w i t h h i s 
upper, m id and low back are a c o n t i n u i n g r e s u l t o f i n d u s t r i a l i n 
j u r y . 

" ( b ) The Employer contends t h a t C l a i m a n t ' s problems w i t h h i s 
upper, mid and low back have no p h y s i c a l e t i o l o g y b u t a r e due t o 
p s y c h i a t r i c and p s y c h o l o g i c a l problems. That t h e s e problems a r e un
r e l a t e d t o and d i d n o t a r i s e o u t o f o r d u r i n g t h e c o u r s e o f C l a i m 
a n t ' s employment w i t h t h e Employer o r were t h e y caused, a g g r a v a t e d , 
worsened, o r c o n t r i b u t e d t o by t h e i n d u s t r i a l i n j u r y . That t h e ps y 
c h i a t r i c p r o b l e m i s p r e - e x i s t i n g and u n r e l a t e d t o t h e i n d u s t r i a l i n 
j u r y . * * * 

" ( 3 ) That i t appears t o t h e p a r t i e s t h a t a bona f i d e d i s p u t e ex
i s t s as t o t h e c o m p e n s a b i l i t y o f C l a i m a n t ' s c l a i m t h a t h i s p r e s e n t 
p r oblems a r e a r e s u l t o f i n d u s t r i a l i n j u r y and t h a t t h e m a t t e r 
s h o u l d be s e t t l e d by a lump sum payment o f $3,000.00 t o C l a i m a n t by 
t h e C a r r i e r under t h e p r o v i s i o n s o f ORS 656.289 ( 4 ) . That C l a i m a n t 
f u l l y u n d e r s t a n d s t h a t s a i d compromise i s i n f u l l and f i n a l s e t t l e 
ment o f any c o n t e n t i o n t h a t h i s p r e s e n t problems and need f o r c a r e 
i s [ s i c ] compensable. 

" ( 4 ) C l a i m a n t ' s r e q u e s t f o r H e a r i n g s h a l l be d i s m i s s e d w i t h p r e j 
u d i c e and the Employer's denial and Employer's contentions contained 
in this stipulation shall be affirmed." (Emphasis s u p p l i e d . ) 

S u b s e q u e n t l y , c l a i m a n t worked f o r d i f f e r e n t employers and r e c e i v e d t r e a t 
ment f o r back p a i n . I n November, 1985, p e t i t i o n e r i s s u e d a n o t i c e o f c l o s u r e . 
I n December, 1986, a d e t e r m i n a t i o n o r d e r awarded c l a i m a n t a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y b e n e f i t s and c l o s e d t h e c l a i m f o r t h e back i n j u r y . 

I n March, 1986, c l a i m a n t e x p e r i e n c e d back p a i n a f t e r moving boxes w h i l e 
w o r k i n g a t H a r r y & D a v i d , I n c . An o r t h o p e d i c surgeon c o n c l u d e d t h a t c l a i m a n t 
had n o t s u f f e r e d a new i n j u r y b u t had an ongoing back c o n d i t i o n t h a t had been 
a g g r a v a t e d . C l a i m a n t f i l e d a new i n j u r y c l a i m w i t h H a r r y & D a v i d , I n c . , whose 
i n s u r e r , SAIF, p a i d i n t e r i m compensation and t h e n d e n i e d t h e c l a i m . C l a i m a n t 
r e q u e s t e d a h e a r i n g on SAIF's d e n i a l and a l s o n o t i f i e d p e t i t i o n e r t h a t he was 
c l a i m i n g an a g g r a v a t i o n o f t h e 1984 i n j u r y . P e t i t i o n e r d e n i e d t h e a g g r a v a t i o n 
c l a i m . 

The r e f e r e e f o u n d t h a t c l a i m a n t had s u f f e r e d n e i t h e r an a g g r a v a t i o n o f t h e 
back i n j u r y w h i l e i n p e t i t i o n e r ' s employment nor a new i n j u r y a t H a r r y & D a v i d , 
I n c . He a f f i r m e d b o t h d e n i a l s . The Board r e v e r s e d . I t f o u n d t h a t c l a i m a n t had 
s u f f e r e d an a g g r a v a t i o n o f t h e 1984 i n j u r y . 

P e t i t i o n e r ^ a s s i g n s e r r o r s t o t h e Board's f i n d i n g t h a t c l a i m a n t had s u f 
f e r e d an a g g r a v a t i o n and t o i t s f a i l u r e c o r r e c t l y t o i n t e r p r e t t h e d i s p u t e d 
c l a i m s e t t l e m e n t o r d e r . I t argues t h a t c l a i m a n t c o u l d n o t c l a i m an a g g r a v a t i o n , 
because t h e s e t t l e m e n t o r d e r accepted p e t i t i o n e r ' s c o n t e n t i o n s t h a t t h e c o n d i 
t i o n had no p h y s i c a l e t i o l o g y and d i d n o t a r i s e i n t h e c o u r s e o f employment. 

2 C u r i o u s l y , c l a i m a n t has n o t appeared i n t h i s j u d i c i a l r e v i e w . H a r r y & 
D a v i d , I n c . , and SAIF, i t s i n s u r e r , f i l e d a b r i e f t h a t e f f e c t i v e l y agrees w i t h 
p e t i t i o n e r i n a l l r e s p e c t s . 
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T h e r e f o r e , i t e f f e c t i v e l y e l i m i n a t e d t h e p o s s i b i l i t y o f e s t a b l i s h i n g a c a u s a l 
r e l a t i o n s h i p between t h e 1984 i n j u r y and t h e p u r p o r t e d a g g r a v a t i o n . 

The Board e r r e d as a m a t t e r o f law when i t d i d n o t c o r r e c t l y r e a d and ap
p l y t h e s e t t l e m e n t o r d e r . The Board's o r d e r says t h a t t h e s e t t l e m e n t o r d e r 
" a f f i r m e d [ p e t i t i o n e r ' s ] acceptance [ i n 1984] o f c l a i m a n t ' s back i n j u r y and up
h e l d [ i t s ] d e n i a l o f c l a i m a n t ' s p s y c h i a t r i c c l a i m . " The s e t t l e m e n t o r d e r , how
e v e r , does much more t h a n t h a t . I t a l s o " a f f i r m e d " p e t i t i o n e r ' s c o n t e n t i o n s 
t h a t c l a i m a n t ' s upper, m i d d l e and low back problems were u n r e l a t e d t o h i s em
pl o y m e n t , had no p h y s i c a l o r i g i n and were due t o p s y c h i a t r i c and p s y c h o l o g i c a l 
p r o b l e m s . 

The Board made no f i n d i n g s about whether c l a i m a n t ' s p h y s i c a l problems when 
he f i l e d t h e a g g r a v a t i o n c l a i m i n A p r i l , 1986, were m e d i c a l l y any d i f f e r e n t from 
t h o s e he had i n March, 1985, when t h e s e t t l e m e n t o r d e r i s s u e d . 3 The r e f e r e e had 
fo u n d t h a t t h e y were t h e same. I f t h e y were, t h e s e t t l e m e n t o r d e r e s t a b l i s h e s 
t h a t t h e y a r e u n r e l a t e d t o h i s employment by p e t i t i o n e r . We remand t o t h e Board 
f o r t h o s e f i n d i n g s t o be made. I f i t f i n d s t h a t t h e 1986 problems were d i f f e r 
e n t , t h e n i t must d e c i d e , under a c o r r e c t r e a d i n g , whether t h e s e t t l e m e n t o r d e r 
b a r s him f r o m a s s e r t i n g an a g g r a v a t i o n . 

P e t i t i o n e r a l s o a s s i g n s e r r o r t o t h e Board's award o f f e e s t o c l a i m a n t ' s 
a t t o r n e y f o r p r e v a i l i n g on Board r e v i e w . That award f a i l s w i t h t h e r e s t o f t h e 
Board's o r d e r . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

J The Board r e l i e d e x c l u s i v e l y on t h e o p i n i o n o f a d o c t o r who f i r s t saw 
c l a i m a n t i n Oc t o b e r , 1985, seven months a f t e r t h e s e t t l e m e n t o r d e r was i s s u e d . 

C i t e as 109 Or App 387 (1991) October 30, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f John H. Bement, C l a i m a n t . 

SAIF CORPORATION and PACIFIC WEST BUILDING MAINTENANCE, P e t i t i o n e r s , 
v. 

JOHN H. BEMENT, Respondent. 
(WCB No. 88-13391; CA A67097) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and s u b m i t t e d May 17, 1991. 
K a t h e r i n e H. Waldo, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

p e t i t i o n e r s . 
Q u i n t i n B. E s t e l l , Salem, argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t . 

B e f o r e Joseph, C h i e f Judge, and Ric h a r d s o n * and D e i t s , Judges. 

JOSEPH, C.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 
* R i c h a r d s o n , J . , v i c e Newman, J., deceased. 

Employer seeks r e v i e w o f a Workers' Compensation Board o r d e r t h a t r e v e r s e d 
t h e r e f e r e e and awarded c l a i m a n t permanent p a r t i a l d i s a b i l i t y (PPD) b e n e f i t s . 
We r e v e r s e and remand f o r r e c o n s i d e r a t i o n . 
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I n 1987, c l a i m a n t s u s t a i n e d a compensable back i n j u r y b u t r e c e i v e d o n l y 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . H i s work l a t e r e x a c e r b a t e d t h a t i n j u r y , and he 
a g a i n r e c e i v e d t e m p o r a r y d i s a b i l i t y b e n e f i t s i n January, 1989. However, he d i d 
n o t r e c e i v e a permanent' p a r t i a l d i s a b i l i t y award. He r e q u e s t e d a h e a r i n g . The 
r e f e r e e f o u n d t h a t , because c l a i m a n t had s u f f e r e d no "measurable i m p a i r m e n t , " he 
was n o t e n t i t l e d t o PPD.^ 

Cl a i m a n t conceded b e f o r e t h e Board t h a t he had s u f f e r e d no measurable im
p a i r m e n t and was n o t e n t i t l e d t o PPD under t h e s t a n d a r d s . N e v e r t h e l e s s , t h e 
Board r e v e r s e d t h e r e f e r e e and awarded c l a i m a n t 10% PPD. To s u p p o r t i t s o r d e r , 
i t r e l i e d on Gwynn v. SAIF, 304 Or 345, 745 P2d 775 ( 1 9 8 7 ) , and International 
Paper Co. v. Turner, 91 Or App 9 1 , 754 P2d 589, rev den 307 Or 101 ( 1 9 8 8 ) . 

I n Gwynn, t h e c o u r t h e l d t h a t a c l a i m a n t who f i l e s an a g g r a v a t i o n c l a i m 
c annot r e c o v e r f o r p e r i o d s o f temporary d i s a b i l i t y i f t h o s e d i s a b i l i t i e s a r e n o t 
more t h a n was a n t i c i p a t e d a t t h e t i m e o f t h e p r e v i o u s arrangement o f compensa
t i o n . I n International Paper Co., we s a i d t h a t we w i l l assume " t h a t a l l r e l e 
v a n t e v i d e n c e c o n c e r n i n g [ a ] c l a i m a n t ' s a n t i c i p a t e d permanent d i s a b i l i t y [ t h a t ] 
was b e f o r e t h e r e f e r e e was c o n s i d e r e d i n making t h e award * * *." 91 Or App a t 
93. The Board f o u n d t h a t c l a i m a n t ' s i n j u r y w i l l i n e v i t a b l y cause p e r i o d s o f 
t e m p o r a r y d i s a b i l i t y . R e l y i n g on International Paper Co., i t c o n c l u d e d t h a t , i n 
v i e w o f t h e e v i d e n c e t h a t c l a i m a n t would e x p e r i e n c e f u t u r e p e r i o d s o f t e m p o r a r y 
d i s a b i l i t y , t h e award would be deemed t o have a n t i c i p a t e d t h o s e p e r i o d s . Then, 
r e l y i n g on Gwynn, i t c o n c l u d e d t h a t c l a i m a n t c o u l d n o t be compensated f o r t h o s e 
p e r i o d s o f t e m p o r a r y d i s a b i l i t y on t h e b a s i s o f an a g g r a v a t i o n c l a i m , u n l e s s t h e 
d i s a b i l i t y were worse t h a n was a n t i c i p a t e d a t t h e t i m e o f t h e p r e v i o u s a r r a n g e 
ment o f compensation. T h e r e f o r e , i t reasoned, t h e p r e s e n t award has t o compen
s a t e c l a i m a n t f o r f u t u r e d i s a b i l i t i e s , even i n t h e absence o f measurable i m p a i r 
ment and t h a t c l a i m a n t had s u f f i c i e n t l y e s t a b l i s h e d t h a t he "has s u f f e r e d a 
g r e a t e r permanent l o s s o f e a r n i n g c a p a c i t y t h a n i s i n d i c a t e d by t h e s t a n d a r d s . " 
ORS 656.283(7) (since amended by Or Laws 1990 (Spec. Se s s . ) , ch 2, 2 0 ) . 2 

The Board reads International Paper Co. t o o l i t e r a l l y . We w i l l n o t assume 
t h a t an award was based on a n t i c i p a t e d p e r i o d s o f t e m p o r a r y d i s a b i l i t y i f , as a 
m a t t e r o f law, t h e c l a i m a n t was p r e c l u d e d from r e c e i v i n g b e n e f i t s on t h e b a s i s 
o f t h a t e v i d e n c e . The s t a n d a r d s p r o v i d e d t h a t " [ i ] f t h e r e i s no measurable 
i m p a i r m e n t ! , ] no award o f unscheduled permanent p a r t i a l d i s a b i l i t y s h a l l be a l 
lowed." Former OAR 436-35-320. T h e r e f o r e , c l a i m a n t ' s c o n c e s s i o n t h a t he s u f 
f e r e d no measurable impairment p r e c l u d e d t h e r e f e r e e (and t h e Board) f r o m award
i n g PPD, no m a t t e r what t h e evidence showed c o n c e r n i n g f u t u r e p e r i o d s o f d i s 
a b i l i t y . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

1 Under ORS 656.283(7) (since amended by Or Laws 1990 (Spec. S e s s . ) , ch 2, 
2 0 ) , a r e f e r e e , i n d e t e r m i n i n g PPD, was r e q u i r e d t o a p p l y t h e s t a n d a r d s f o r t h e 
e v a l u a t i o n o f d i s a b i l i t i e s adopted p u r s u a n t t o ORS 656.726. The s t a n d a r d s p r o 
v i d e d t h a t " [ i ] f t h e r e i s no measurable impairment no award o f u n s c h e d u l e d p e r 
manent p a r t i a l d i s a b i l i t y s h a l l be a l l o w e d . " Former OAR 436-35-320. 

2 ORS 656.283(7) (since amended by Or Laws 1990 (Spec. S e s s . ) , ch 2, 20) 
p r o v i d e d , i n p a r t : 

" N o t h i n g i n t h i s s e c t i o n s h a l l be c o n s t r u e d t o p r e v e n t o r l i m i t t h e 
r i g h t o f a wo r k e r * * * t o p r e s e n t e v i d e n c e a t h e a r i n g and t o e s t a b 
l i s h by c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent 
d i s a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more * * * t h a n t h e e n t i t l e 
ment i n d i c a t e d by t h e s t a n d a r d s adopted by t h e d i r e c t o r under ORS 
656.726." 
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C i t e as 109 Or App 391 (1991) October 30, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Steven E. Jones, C l a i m a n t . 

CAMERON LOGGING/LIBERTY NORTHWEST INSURANCE CORPORATION, P e t i t i o n e r s , 
v. 

STEVEN E. JONES and DOUGHERTY LOGGING/LIBERTY NORTHWEST INSURANCE CORPORATION, 
Respondents. 

(WCB No. 89-08974; CA A67238) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d May 17, 1991. 
Da v i d O. W i l s o n , Employers Defense Counsel, Eugene, argued t h e cause and 

f i l e d t h e b r i e f f o r p e t i t i o n e r s . 
No appearance f o r respondent Steven E. Jones. 
D a r r e l l E. Bewley, Salem, argued t h e cause and f i l e d t h e cause f o r respondent 

D o u g h e r t y L o g g i n g . 
B e f o r e Joseph, C h i e f Judge, and Ric h a r d s o n * and D e i t s , Judges. 
JOSEPH, C.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 
* R i c h a r d s o n , J . , v i c e Newman, J., deceased. 

Cameron L o g g i n g Company (Cameron) seeks r e v i e w o f a Workers' Compensation 
Board o r d e r a s s i g n i n g r e s p o n s i b i l i t y t o i t f o r c l a i m a n t ' s back c o n d i t i o n . We 
r e v e r s e and remand f o r r e c o n s i d e r a t i o n . 

C l a i m a n t s u f f e r e d a s e r i e s o f compensable back i n j u r i e s b e g i n n i n g i n 1978. 
H i s l a s t a c c e p t e d c l a i m was f o r an i n j u r y on December 10, 1986, w h i l e he was 
w o r k i n g f o r r e s p o n d e n t Dougherty Logging ( D o u g h e r t y ) . On August 3, 1988, w h i l e 
w o r k i n g f o r Cameron, he began e x p e r i e n c i n g severe back p a i n . However, t h e r e had 
been no s p e c i f i c i n j u r i o u s i n c i d e n t . The ne x t day, c l a i m a n t ' s c h i r o p r a c t o r t o o k 
him o f f work. 

Cameron and Dougherty c o n t e s t e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t con
d i t i o n and sought a h e a r i n g . ORS 656.289. 1 The r e f e r e e a p p l i e d t h e l a s t i n j u 
r i o u s e x posure r u l e and found Cameron r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . The 
Board a d o p t e d t h e r e f e r e e ' s o p i n i o n and o r d e r . 

We r e v i e w f o r s u b s t a n t i a l evidence and e r r o r s o f law. ORS 1 8 3 . 4 8 2 ( 7 ) , ( 8 ) . 
However, as a p r e l i m i n a r y m a t t e r , 

" [ i ] n o r d e r f o r us t o conduct t h a t k i n d o f r e v i e w , we must be a b l e 
t o know what t h e Board found as f a c t and why i t b e l i e v e s t h a t i t s 
f i n d i n g s l e d t o t h e c o n c l u s i o n s t h a t i t reached. That r e q u i r e s a 
reasoned o p i n i o n based on e x p l i c i t f i n d i n g s o f f a c t . " Armstrong v. 
Asten-Hill Co., 90 Or App 200, 205, 752 P2d 312 ( 1 9 8 8 ) . 

A l t h o u g h t h e o r d e r c o n t a i n s e x p l i c i t f i n d i n g s o f f a c t , i t does n o t e x p l a i n why 
t h e y l e a d t o t h e Board's c o n c l u s i o n s . We cannot d e t e r m i n e whether t h e Board 
p r o p e r l y a p p l i e d t h e l a s t i n j u r i o u s exposure r u l e . More s p e c i f i c a l l y , we cannot 
d e t e r m i n e w h e t h e r t h e Board p r o p e r l y a l l o c a t e d t h e burden o f p r o o f o r whether i t 
f o u n d t h a t c l a i m a n t s u f f e r e d a new i n j u r y . T h e r e f o r e , t h e Board's o r d e r i s i n 
s u f f i c i e n t f o r r e v i e w . 

1 For reasons n o t apparent t o us, t h i s case has n o t come t o us by way o f 
t h e a r b i t r a t i o n p r o c e d u r e d e s c r i b e d i n ORS 656.307(2). 
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Under t h e l a s t i n j u r i o u s exposure r u l e , t h e l a s t employer w i t h an a c c e p t e d 
c l a i m r e l a t i n g t o a s p e c i f i c body p a r t bears t h e burden o f p r o v i n g t h a t a new 
i n j u r y a t t h e subsequent employment i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f 
t h e c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . Stevens Equipment Co. v. American Fabrica
tors, 106 Or App 354, 807 P2d 334, rev den 311 Or 482 ( 1 9 9 1 ) . The p a r t y who 
be a r s t h a t b u r den has 2 d i s t i n c t o b l i g a t i o n s . Hansen v. Oregon-Wash. R. & N. 
Co., 97 Or 190, 210, 188 P 963 (1920). F i r s t , i t must produce e v i d e n c e o f t h e 
f a c t s i n i s s u e , w h i c h i s a burden o f p r o d u c t i o n . See ORS 1 8 3 . 4 5 0 ( 2 ) . Second, 
t h e p a r t y "must i n t h e end e s t a b l i s h a g i v e n p r o p o s i t i o n i n o r d e r t o succeed," 
w h i c h i s a burden o f p e r s u a s i o n . 97 Or a t 210. 

M i s a l l o c a t i o n o f t h e burden o f p r o o f i s a p r o c e d u r a l e r r o r , Harris v. 
SAIF, 292 Or 683, 689-90, 642 P2d 1147 ( 1 9 8 2 ) , f o r w h i c h we w i l l remand o n l y i f 
t h e e r r o r can be seen t o have i m p a i r e d t h e f a i r n e s s o f t h e p r o c e e d i n g o r t h e 
c o r r e c t n e s s o f t h e a c t i o n . ORS 183.482(7). M i s a l l o c a t i o n o f t h e burden o f p r o 
d u c t i o n t e n d s t o i m p a i r f a i r n e s s o r c o r r e c t n e s s by p e r m i t t i n g t h e p a r t y who 
s h o u l d have had t h e burden t o p r e v a i l w i t h o u t p r o d u c i n g n e c e s s a r y e v i d e n c e . 
M i s a l l o c a t i o n o f t h e burden o f p e r s u a s i o n t e n d s t o i m p a i r f a i r n e s s o r c o r r e c t 
ness by p e r m i t t i n g t h e p a r t y t o p r e v a i l when t h e e v i d e n c e i s i n e q u i p o i s e . See, 
generally, Riley Hill General Contractor v. Tandy Corp., 303 Or 390, 394, 737 
P2d 595 ( 1 9 8 7 ) . 

D o u g h e r t y , as t h e l a s t employer w i t h an acc e p t e d c l a i m c o n c e r n i n g c l a i m 
a n t ' s back, s h o u l d have had t h e burden o f p r o o f . I n i t s o r d e r , t h e Board s a i d : 

" R e s o l u t i o n o f t h e [ s i c ] r e s p o n s i b i l i t y i n t h i s case i s c o n t r o l l e d 
by t h e l a s t i n j u r i o u s exposure r u l e which p l a c e s f u l l r e s p o n s i b i l i t y 
on t h e l a s t employer u n l e s s t h e l a s t employer can p r o v i d e s u f f i c i e n t 
p r o o f o f a l a c k o f independent c o n t r i b u t i o n t o a w o r s e n i n g o f t h e 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . " 

That language suggests t h a t t h e Board p l a c e d t h e burden o f p r o o f on C a m e r o n — t h e 
l a s t e m p l o y e r — i n s t e a d o f D o u g h e r t y — t h e l a s t employer w i t h an a c c e p t e d c l a i m , 
where i t b e l o n g e d . However, t h e Board a l s o s a i d : 

" C l a i m a n t ' s i n c r e a s e d symptoms r e q u i r e d s i g n i f i c a n t m e d i c a l c a r e 
and t r e a t m e n t and s i g n i f i c a n t t i m e l o s s w i t h t h e c o n c o m i t a n t worsen
i n g o f h i s u n d e r l y i n g c o n d i t i o n s u f f i c i e n t enough [sic] t o t r a n s f e r 
r e s p o n s i b i l i t y f r o m Dougherty Logging t o Cameron L o g g i n g . " 

That language suggests t h a t t h e Board i n i t i a l l y assumed t h a t D o u g h e r t y was r e 
s p o n s i b l e and had t h e burden o f p r o o f . The Board's o r d e r l a c k s a reasoned a n a l 
y s i s , and we cannot d e t e r m i n e whether i t p r o p e r l y a l l o c a t e d t h e burden o f p r o o f . 

The Board a l s o found t h a t c l a i m a n t ' s c o n d i t i o n had worsened w h i l e he was 
w o r k i n g a t Cameron. N e v e r t h e l e s s , under t h e l a s t i n j u r i o u s e x posure r u l e , r e 
s p o n s i b i l i t y w o u l d s h i f t t o Cameron only if t h e r e was "e v i d e n c e o f a second i n 
j u r y t h a t m a t e r i a l l y c o n t r i b u t e d t o t h e c l a i m a n t ' s d i s a b i l i t y . " Stevens Equip
ment Co. v. American Fabricators, supra, 106 Or App a t 358. " I n j u r y " means a 
new i n j u r y , n o t t h e e x a c e r b a t i o n o r a g g r a v a t i o n o f an o l d i n j u r y . 

The o r d e r r e a d s : 

"While c l a i m a n t i n t h e i n s t a n t case d i d n o t s u s t a i n a s p e c i f i c 
t r a u m a t i c i n j u r y , i t i s c l e a r t h a t as a r e s u l t o f h i s work a c t i v i t y 
a t Cameron L o g g i n g i n g e n e r a l and, s p e c i f i c a l l y , on August 3, 1988, 
h i s p r e e x i s t i n g u n d e r l y i n g c o n d i t i o n worsened t o t h e p o i n t where he 
r e q u i r e d s i g n i f i c a n t m e d i c a l c a r e and t r e a t m e n t and t i m e l o s s f r o m 
work." 
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I f t h a t means t h a t t h e Board found t h a t c l a i m a n t ' s p r e v i o u s i n j u r y was m e r e l y 
a g g r a v a t e d b u t r e s p o n s i b i l i t y s t i l l s h i f t e d t o Cameron, t h a t would be an e r r o r 
o f law. C o n v e r s e l y , i f t h e Board r e a l l y meant t o say t h a t c l a i m a n t had s u f f e r e d 
a new i n j u r y , even i n t h e absence o f a s p e c i f i c i n j u r i o u s i n c i d e n t , we would up
h o l d t h a t d e t e r m i n a t i o n , i f i t i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . See Hensel 
Phelps Const, v. Mirich, 81 Or App 290, 293, 724 P2d 919 ( 1 9 8 6 ) . Because t h e 
Board's o r d e r l a c k s a reasoned a n a l y s i s i n t h i s r e s p e c t , t o o , we cannot d e t e r 
mine w h e t h e r t h e Board found a new i n j u r y o r merely an a g g r a v a t i o n . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C i t e as 109 Or App 452 (1991) October 30, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Jeannie S. Hubbard, C l a i m a n t . 

INTERNATIONAL PAPER COMPANY, P e t i t i o n e r , 
v. 

JEANNIE S. HUBBARD, Respondent. 
(88-05829; CA A65248) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d January 14, 1991. 
P a u l L. Roess, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f was Acker, Underwood, Norwood & H i e f i e l d , P o r t l a n d . 
Malcolm J. C o r r i g a l l , Coos Bay, argued t h e cause f o r r e s p o n d e n t . W i t h him on 

t h e b r i e f was Ormsbee & C o r r i g a l l , Coos Bay. 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 

Judge. 
DEITS, J. 
A f f i r m e d . 
*Joseph, C.J., vice Newman, J., deceased. 

Employer seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board t h a t 
h e l d t h a t c l a i m a n t has a compensable a g g r a v a t i o n c l a i m . The i s s u e p r e s e n t e d i s 
wheth e r c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d 
when she was l a i d o f f and was r e c e i v i n g unemployment b e n e f i t s . We a f f i r m . 

C l a i m a n t compensably i n j u r e d her back w h i l e w o r k i n g i n employer's wood 
p r o d u c t s m i l l i n A p r i l , 1983. A f t e r t h e i n j u r y , she c o n t i n u e d w o r k i n g a t t h e 
m i l l , b u t i n l e s s s t r e n u o u s j o b s . Her c l a i m was c l o s e d i n J u l y , 1987, p u r s u a n t 
t o a d e t e r m i n a t i o n o r d e r t h a t awarded f i v e p e r c e n t unscheduled permanent d i s 
a b i l i t y . C l a i m a n t appealed t h e d e t e r m i n a t i o n o r d e r and, a f t e r a h e a r i n g , t h e 
r e f e r e e a f f i r m e d t h e award on December 11, 1987. C l a i m a n t was l a i d o f f , a l o n g 
w i t h many o t h e r w o r k e r s a t t h e m i l l , on December 18, 1987. The m i l l c l o s e d soon 
t h e r e a f t e r . She t h e n a p p l i e d f o r and r e c e i v e d unemployment b e n e f i t s , u n t i l she 
began w o r k i n g f o r t h e p u r c h a s e r o f t h e m i l l i n June, 1988. On Jan u a r y 22, 1988, 
she sought t r e a t m e n t f r o m her p h y s i c i a n . She r e p o r t e d t h a t h er back had been 
f e e l i n g worse f o r about two weeks. On February 19, 1988, her p h y s i c i a n w r o t e t o 
t h e i n s u r e r , s t a t i n g t h a t her back and neck p a i n had worsened and t h a t she need
ed f u r t h e r t h e r a p y . The p h y s i c i a n l a t e r e x p l a i n e d t h a t c l a i m a n t was n o t p h y s i 
c a l l y a b l e t o work and t h a t she would be un d e r g o i n g p h y s i c a l t h e r a p y and be o f f 
work f o r a p e r i o d o f a p p r o x i m a t e l y two t o f o u r weeks. 

On March 7, 1988, t h e i n s u r e r i s s u e d a w r i t t e n d e n i a l o f t h e a g g r a v a t i o n 
c l a i m . C l a i m a n t r e q u e s t e d a h e a r i n g . The r e f e r e e h e l d t h a t c l a i m a n t had a 



2850 I n t e r n a t i o n a l Paper Co. v. Hubbard Van N a t t a ' s 

v a l i d a g g r a v a t i o n c l a i m , d i s a l l o w e d employer's d e n i a l and remanded t h e case f o r 
t h e payment o f b e n e f i t s . On r e v i e w , t h e Board c o r r e c t l y s t a t e d : 

" I n o r d e r t o pro v e a c l a i m f o r a g g r a v a t i o n o f an u n s c h e d u l e d con
d i t i o n under ORS 656.273, c l a i m a n t must show i n c r e a s e d symptoms o r a 
worsened u n d e r l y i n g c o n d i t i o n and a r e s u l t a n t d i m i n i s h m e n t o f e a r n 
i n g c a p a c i t y . " 

I t t h e n a f f i r m e d t h e r e f e r e e ' s o r d e r , c o n c l u d i n g t h a t 

" ( 1 ) c l a i m a n t s u s t a i n e d a symptomatic e x a c e r b a t i o n o f her neck con
d i t i o n ; (2) w h i c h r e s u l t e d i n d i m i n i s h i n g e a r n i n g c a p a c i t y ; and (3) 
as a r e s u l t o f t h e i n c r e a s e d symptoms, c l a i m a n t became t o t a l l y d i s 
a b l e d f o r more t h a n 14 days. T h e r e f o r e , we h o l d t h a t c l a i m a n t has 
met h e r burden o f p r o o f and e s t a b l i s h e d a compensable a g g r a v a t i o n 
case." 

Employer does n o t d i s p u t e t h a t c l a i m a n t p r o v e d an a g g r a v a t i o n , b u t argues 
t h a t t h e Board e r r e d i n o r d e r i n g t h e payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . 
Employer contends t h a t , because c l a i m a n t had been l a i d o f f and because she was 
r e c e i v i n g unemployment compensation, she c o u l d n o t pro v e t h a t she had l o s t wages 
as a r e s u l t o f t h e worsened c o n d i t i o n . I t argues t h a t , i f t h e r e was no work t o 
be done, t h e r e were no wages t o be l o s t and, t h e r e f o r e , t h e w o r s e n i n g o f c l a i m 
a n t ' s c o n d i t i o n made no d i f f e r e n c e i n her e a r n i n g c a p a c i t y . 

We do n o t agree w i t h employer t h a t c l a i m a n t must p r o v e an a c t u a l l o s s o f 
wages due t o t h e a g g r a v a t i o n t o be e n t i t l e d t o b e n e f i t s . I f c l a i m a n t proves 
t h a t , because o f t h e w o r s e n i n g , she was l e s s a b l e t o work t o such an e x t e n t t h a t 
she was t e m p o r a r i l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l 
and s u i t a b l e o c c u p a t i o n , Smith v. SAIF, 302 Or 396, 401, 730 P2d 30 ( 1 9 8 6 ) , and 
t h a t she was o t h e r w i s e w i l l i n g t o seek work, Outright v. Weyerhaeuser Co., 299 
Or 290, 300, 702 P2d 403 ( 1 9 8 5 ) , t h e f a c t t h a t she was l a i d o f f f r o m one j o b 
makes no d i f f e r e n c e . 

Employer a l s o argues t h a t c l a i m a n t has n o t l o s t wages, because she r e 
c e i v e d unemployment b e n e f i t s f o r t h e same t i m e p e r i o d t h a t she i s s e e k i n g tempo
r a r y d i s a b i l i t y b e n e f i t s . However, c l a i m a n t ' s r e c e i p t o f unemployment b e n e f i t s 
does n o t d i s q u a l i f y h er from r e c e i v i n g temporary d i s a b i l i t y b e n e f i t s because, as 
d i s c u s s e d above, i t i s n o t necessary t h a t c l a i m a n t p r o v e a c t u a l l o s s o f wages t o 
be e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . ^ Payment o f c o n c u r r e n t unemploy
ment and d i s a b i l i t y b e n e f i t s m i g h t r e s u l t i n an o f f s e t o f b e n e f i t s . See Wells 
v. Pete Walker's Auto Body, 86 Or App 739, 740 P2d 245, rev den 304 Or 406 
( 1 9 8 7 ) . 

A f f i r m e d . 

1 I t i s i m p o r t a n t t o n o t e t h a t employer here does n o t c h a l l e n g e t h e v a l i d 
i t y o f t h e a g g r a v a t i o n c l a i m . A l t h o u g h we have h e l d t h a t r e c e i p t o f unemploy
ment b e n e f i t s does n o t d i s q u a l i f y a c l a i m a n t w i t h a compensable a g g r a v a t i o n f r o m 
r e c e i v i n g t e m p o r a r y d i s a b i l i t y b e n e f i t s , e v i d e n c e o f r e c e i p t o f unemployment 
compensation and t h e r e p r e s e n t a t i o n s made by a c l a i m a n t i n s e e k i n g i t may be 
r e l e v a n t as t o whether o r n o t t h e r e was an a g g r a v a t i o n . 
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C i t e as 109 Or App 464 (1991) October 30, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f James R. L a s i t e r , C l a i m a n t . 

JAMES R. LASITER, P e t i t i o n e r , 
v. 

SAIF CORPORATION and WELCH TRUCKING, Respondents. 
(88-10337; CA A64095) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and s u b m i t t e d February 1 1 , 1991. 
Karen M. Werner, Eugene, argued t h e cause f o r p e t i t i o n e r . W i t h h e r on t h e 

b r i e f were R o b e r t F. Webber, and Bla c k , Chapman & Webber, Medford. 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y General, Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 
Judge. 

DEITS, J. 
A f f i r m e d . 
*Joseph, C.J., vice Newman, J., deceased. 

C l a i m a n t seeks r e v i e w o f a f i n a l o r d e r o f t h e Workers' Compensation Board 
t h a t d i s m i s s e d h i s c l a i m f o r compensation because, i n an e a r l i e r c o m p l i a n c e p r o 
c e e d i n g , h i s a l l e g e d employer was found n o t t o be a s u b j e c t employer under t h e 
Workers' Compensation Law. We a f f i r m . 

On December 8, 1987, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t 
P a t r i c i a Sue Welch, dba Welch T r u c k i n g . C l a i m a n t d r o v e a t r u c k owned by Welch 
t h a t had been l e a s e d t o Lynn T r a n s p o r t a t i o n , Co., I n c . The Compliance S e c t i o n 
o f t h e Workers' Compensation D i v i s i o n i s s u e d an o r d e r on F e b r u a r y 24, 1988, t h a t 
d e c l a r e d Welch t o be a noncomplying employer. ORS 656.005(18). Welch c o n t e s t e d 
t h a t o r d e r , and a h e a r i n g was scheduled f o r June 14, 1988. N o t i c e o f t h e hear
i n g was s e n t t o c l a i m a n t and h i s a t t o r n e y , c a p t i o n e d : 

" I n t h e M a t t e r o f t h e Compensation o f JAMES R. LASITER, C l a i m a n t , 
and i n t h e m a t t e r o f t h e Complying S t a t u s o f PATRICIA SUE WELCH, dba 
WELCH TRUCKING, Employer." 

N e i t h e r c l a i m a n t n or h i s a t t o r n e y appeared a t t h a t h e a r i n g . The r e f e r e e d e t e r 
mined t h a t Welch was n o t a s u b j e c t employer under t h e Workers' Compensation Law, 
and c o p i e s o f t h e o r d e r were sent t o c l a i m a n t and h i s a t t o r n e y . 

On A p r i l 22, 1988, SAIF i s s u e d a d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m on t h e b a s i s t h a t t h e di s e a s e was not s u f f i c i e n t l y w o r k - r e l a t e d . On June 
20, s i x days a f t e r t h e h e a r i n g on Welch's com p l y i n g s t a t u s , c l a i m a n t f i l e d a r e 
qu e s t f o r h e a r i n g on SAIF's d e n i a l . I n response, SAIF f i l e d a m o t i o n t o d i s m i s s 
c l a i m a n t ' s r e q u e s t on t h e b a s i s t h a t Welsh had a l r e a d y been fou n d t o be a non-
s u b j e c t employer and, t h e r e f o r e , c l a i m a n t c o u l d n o t be a s u b j e c t w o r k e r . The 
r e f e r e e g r a n t e d t h e m o t i o n on t h e b a s i s t h a t t h e h o l d i n g i n t h e co m p l i a n c e p r o 
c e e d i n g t h a t c l a i m a n t was not a s u b j e c t worker was t h e "law o f t h e case." The 
Board a f f i r m e d , e x p l a i n i n g : 

"The r e s u l t o f [ t h e R e f e r e e ' s ] o r d e r i s t o negate t h e c l a i m as 
t h e r e i s no l o n g e r a s u b j e c t employer a g a i n s t w h i c h t o f i l e a c l a i m . 
The R e f e r e e [ i n t h i s case] r e f e r r e d t o t h i s as t h e law o f t h e 
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c a s e [ ; ] we d i s a g r e e w i t h t h a t t e r m i n o l o g y , b u t we do agree w i t h t h e 
u l t i m a t e r e s u l t o f t h e Referee." 

The p a r t i e s argue t h e case i n terms o f i s s u e p r e c l u s i o n . However, we 
agree w i t h t h e Board's c h a r a c t e r i z a t i o n . I t i s n o t r e a l l y a m a t t e r o f c l a i m 
a n t ' s b e i n g p r e c l u d e d f r o m l i t i g a t i n g t h e c o m p e n s a b i l i t y o f h i s c l a i m . T e c h n i 
c a l l y , he i s n o t p r e c l u d e d f r o m d o i n g t h a t . The problem i s t h a t , because o f t h e 
h o l d i n g i n t h e e a r l i e r compliance p r o c e e d i n g , t h e r e i s n o t a s u b j e c t employer 
a g a i n s t w h i c h c l a i m a n t can c l a i m . A l t h o u g h c l a i m a n t had n o t i c e o f t h a t p r o c e e d 
i n g and c o u l d have p a r t i c i p a t e d i n i t o r have had t h a t p r o c e e d i n g c o n s o l i d a t e d 
w i t h t h e c o m p e n s a b i l i t y p r o c e e d i n g , ORS 656.740, h i s f a i l u r e t o p a r t i c i p a t e does 
n o t a f f e c t t h e v a l i d i t y o f t h e compliance h o l d i n g . The Board's o r d e r d i s m i s s i n g 
t h e r e q u e s t f o r h e a r i n g on SAIF's d e n i a l was c o r r e c t . 

A f f i r m e d . 
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C i t e as 109 Or App 499 (1991) November 13, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Donald J. T a y l o r , C l a i m a n t . 

DONALD J. TAYLOR, P e t i t i o n e r , 
v. 

MULTNOMAH COUNTY SCHOOL DISTRICT NUMBER 1, Respondent. 
(WCB No. 88-09071; CA A65698) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d A p r i l 17, 1991. 
D a v i d C. For c e , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were Glen J. Lasken and V i c k & G u t z l e r , P o r t l a n d . 
C r a i g A. S t a p l e s , P o r t l a n d , argued t h e cause f o r r e s p o n d e n t . W i t h him on t h e 

b r i e f was R o b e r t s , R e i n i s c h , Mackenzie, Healey & W i l s o n , P.C., P o r t l a n d . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 

Judge. 
JOSEPH, C.J. 
A f f i r m e d . 
*Joseph, C.J., v i c e Newman, J., deceased. 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board t h a t 
a d o p t e d t h e o r d e r o f t h e r e f e r e e h o l d i n g t h a t he had s u f f e r e d no compensable i n 
j u r y . We a f f i r m . 

C l a i m a n t had worked f o r 13 years as a c u s t o d i a n f o r employer. He was 
t r e a t e d f o r back p a i n u n r e l a t e d t o h i s work i n 1970 and i n 1980. He was i n j u r e d 
i n a c a r a c c i d e n t i n 1986 and has had s a c r o i l i a c back p a i n s i n c e t h e n . I n De
cember, 1987, he developed lower l e f t back and l e f t l e g p a i n . I n Janu a r y , 1988, 
t h a t p a i n i n c r e a s e d a f t e r he had moved s c h o o l gym b l e a c h e r s . On Fe b r u a r y 9, i t 
a l s o i n c r e a s e d a f t e r he l i f t e d a w r e s t l i n g mat a t work. On F e b r u a r y 1 1 , he 
f i l e d an i n j u r y c l a i m stemming from t h e mat i n c i d e n t . On A p r i l 12, he underwent 
s u r g e r y t o c o r r e c t a h e r n i a t e d d i s c . 

The Board s p e c i f i c a l l y found t h a t c l a i m a n t i s n o t c r e d i b l e . I t c o n c l u d e d 
t h a t h i s work a c t i v i t i e s were n o t a m a t e r i a l c o n t r i b u t i n g cause o f h i s back con
d i t i o n o r t h e need f o r t r e a t m e n t . Claimant a s s i g n s as e r r o r t h e f i n d i n g t h a t he 
i s n o t c r e d i b l e . He a l s o a s s e r t s t h a t , even i f he i s n o t c r e d i b l e , he p r o v e d by 
a preponderance o f t h e evide n c e t h a t he s u f f e r e d a compensable i n j u r y . 1 

The Board based i t s c r e d i b i l i t y f i n d i n g on i n c o n s i s t e n c i e s i n c l a i m a n t ' s 
t e s t i m o n y and i n t h e i n f o r m a t i o n t h a t he s u p p l i e d on t h e c l a i m f o r m and on an 
e a r l i e r m e d i c a l f o r m . ^ There i s s u f f i c i e n t e v i d e n c e t o s u p p o r t t h e f i n d i n g t h a t 

1 C l a i m a n t argues t h a t he was compensably i n j u r e d i n January when he moved 
t h e b l e a c h e r s and a g a i n i n February when he l i f t e d t h e mat. However, he f i l e d a 
c l a i m o n l y f o r t h e mat i n c i d e n t . The Board d i d n o t , and we do n o t , address t h e 
b l e a c h e r i n c i d e n t . 

^ C l a i m a n t i n i t i a l l y t e s t i f i e d t h a t he had never r e c e i v e d back t r e a t m e n t 
b e f o r e December, 1987, b u t , on c r o s s - e x a m i n a t i o n , he acknowledged t h a t he had 
been t r e a t e d i n 1970 and 1986. I n December, 1987, he saw Dr. Welck, a c h i r o 
p r a c t o r , and w r o t e on a for m t h a t he had e x p e r i e n c e d l o w e r l e f t back p a i n and 
l e g p a i n f o r t h e p a s t y e a r . On t h e i n j u r y r e p o r t f o r m i n t h i s case, he s a i d 
t h a t he had h u r t h i s l e f t l ower back o n l y 2 months e a r l i e r . He a l s o r e p o r t e d t o 
Welck t h a t he had n o t had " t h i s o r s i m i l a r [back p a i n ] i n t h e p a s t , " a l t h o u g h he 
had been t r e a t e d f o r back p a i n b e f o r e a t l e a s t 3 t i m e s . 
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he i s n o t c r e d i b l e . However, i t does n o t n e c e s s a r i l y f o l l o w t h a t he d i d n o t 
pr o v e h i s c l a i m . The i s s u e f o r us i s whether t h e r e i s s u b s t a n t i a l e v i d e n c e t o 
s u p p o r t t h e c o n c l u s i o n t h a t he had n o t s u f f e r e d a compensable i n j u r y . ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ; see Mashadda v. Western Employers Insurance, 75 Or App 93, 95, 
705 P2d 234 ( 1 9 8 5 ) . 

I n Wausau Insurance Company v. Huhnholz, 85 Or App 199, 735 P2d 1292 
( 1 9 8 7 ) , we h e l d t h a t t h e c l a i m a n t d i d n o t s u f f e r a compensable i n j u r y when he 
l i f t e d o b j e c t s a t work and p r e e x i s t i n g o s t e o a r t h r i t i s i n h i s back became more 
p a i n f u l . We e x p l a i n e d t h a t he was n o t i n j u r e d w i t h i n t h e meaning o f ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) , because 

" t h e r e was no sudden onset o f p a i n over a d i s c r e t e p e r i o d . A l t h o u g h 
c l a i m a n t t e s t i f i e d t h a t a f t e r l i f t i n g t h e r a c k s o f T e f l o n h i s back 
h u r t ' r e a l bad,' he a l s o t e s t i f i e d , and t h e m e d i c a l e v i d e n c e showed, 
t h a t h i s back had h u r t p e r i o d i c a l l y b e f o r e t h e June i n c i d e n t . * * * 
[ A ] t most, c l a i m a n t ' s work made h i s p r e e x i s t i n g c o n d i t i o n symptoma
t i c . " 85 Or App a t 202. 

C l a i m a n t has s u f f e r e d c o n t i n u o u s low back p a i n s i n c e 1986. He had s u f f e r 
ed l o w e r l e f t back and l e f t l e g p a i n f o r a t l e a s t a month b e f o r e he l i f t e d t h e 
mat. Compare Valtinson v. SAIF, 56 Or App 184, 188, 641 P2d 598 ( 1 9 8 2 ) . He had 
p r e v i o u s l y sought t r e a t m e n t f o r p a i n i n p r e c i s e l y t h e same a r e a . Dr. S i l v e r , 
t h e n e u r o s u r g e o n who o p e r a t e d on c l a i m a n t ' s d i s c , c o n c l u d e d t h a t t h e mat i n c i 
d e n t d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o t h e h e r n i a t i o n . There i s s u b s t a n t i a l 
e v i d e n c e t o s u p p o r t t h e Board's f i n d i n g t h a t c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n , 
r a t h e r t h a n t h e F e b r u a r y 9 i n c i d e n t , caused him t o need m e d i c a l s e r v i c e s . 

A f f i r m e d . 

C i t e as 109 Or App 509 (1991) November 13, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Debbie L. Brown, C l a i m a n t . 

DEBBIE L. BROWN, P e t i t i o n e r , 
v. 

GOLD BEACH DAIRY QUEEN and SAIF CORPORATION, Respondents. 
(WCB No. 88-19187; CA A65857) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d May 17, 1991. 
James L. Edmunson, Eugene, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were Jon C. C o r r e l l and Malagon, Moore & Johnson, Eugene. 
Thomas E. Ewing, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e Joseph, C h i e f Judge, and Rich a r d s o n * and D e i t s , Judges. 
JOSEPH, C.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 
* R i c h a r d s o n , J . , vice Newman, J., deceased. 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board deny
i n g h e r r e q u e s t f o r an i n c r e a s e i n b e n e f i t s over a p r e v i o u s award t h a t was based 
on 30 p e r c e n t s c h e d u l e d d i s a b i l i t y f o r an i n j u r y t o her l e f t knee. She based 
he r r e q u e s t on i n c r e a s e d p a i n . The r e f e r e e found t h a t , a t h e r l a s t m e d i c a l ex
a m i n a t i o n , c l a i m a n t had a f u l l range o f m o t i o n w i t h " m i l d p a t e l l o f e m o r a l c r e p i -
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t u s on l o n g i t u d i n a l m o t i o n o f t h e p a t e l l a i n t h e f e m o r a l groove a t about 30 de
gr e e s o f f l e x i o n " ; t h a t she had f a i l e d t o r e t u r n t o her d o c t o r f o r a r e - c h e c k 
a f t e r h e r l a s t t r e a t m e n t ; and t h a t she had n o t been t a k i n g any m e d i c a t i o n f o r 
p a i n . He reasoned t h a t t h e ev i d e n c e , as a whole, d i d n o t e s t a b l i s h e n t i t l e m e n t 
t o an i n c r e a s e under t h e a p p l i c a b l e s t a n d a r d s . He a l s o e x p l a i n e d t h a t 
c l a i m a n t ' s t e s t i m o n y t h a t her knee was b o t h e r i n g her more t h a n i t had e a r l i e r 
d i d n o t p r o v i d e a b a s i s f o r q u a n t i f y i n g her i n c r e a s e d p a i n and t h a t she had, 
t h e r e f o r e , n o t shown c l e a r and c o n v i n c i n g e v i d e n c e o f e n t i t l e m e n t t o an award 
o u t s i d e t h e a p p l i c a b l e s t a n d a r d s . 

The Board adopted t h e r e f e r e e ' s f i n d i n g s and a l s o f o u n d t h a t " [ f ] l e x i o n i n 
c l a i m a n t ' s knee was t o 143 degrees" and " [ c j l a i m a n t s u f f e r s d i s a b l i n g p a i n due 
t o h e r compensable knee i n j u r y . " I t c a l c u l a t e d c l a i m a n t ' s c u r r e n t d i s a b i l i t y , 
c o n c l u d i n g t h a t she i s e n t i t l e d t o an award o f 1.7 p e r c e n t under t h e s t a n d a r d s , 
because she has 143 degrees o f r e t a i n e d f l e x i o n . I t s d i s c u s s i o n o f her d i s a b i l 
i t y f o r p a i n r e a d s , i n i t s e n t i r e t y : 

" A d d i t i o n a l l y , we conclude t h a t c l a i m a n t i s e n t i t l e d t o an award 
o f 10 p e r c e n t d i s a b i l i t y f o r d i s a b l i n g p a i n . See Daniel Alire, 41 
Van N a t t a 752 ( 1 9 8 9 ) . " 

I t t h e n combined t h e 1.7 p e r c e n t w i t h t h e 10 p e r c e n t and c o n c l u d e d t h a t she had 
n o t met h e r burden t o show by c l e a r and c o n v i n c i n g e v i d e n c e t h a t she has l o s t 
more t h a n t h e 30 p e r c e n t use and f u n c t i o n o f her l e f t knee r e c o g n i z e d i n t h e 
o r i g i n a l award. I t a f f i r m e d t h e d e t e r m i n a t i o n o r d e r . 

C l a i m a n t argues t h a t t h e Board e r r e d i n t h a t i t d i d n o t p r o v i d e an o r d e r e d 
s e t o f f i n d i n g s and a reasoned e x p l a n a t i o n o f why her d i s a b l i n g p a i n causes o n l y 
a 10 p e r c e n t l o s s o f use and f u n c t i o n . See Ka.tthi.es v. Tillamook County Cream
ery Assoc., 101 Or App 44, 47, 788 P2d 1032 (1 9 9 0 ) . SAIF concedes t h a t t h a t was 
e r r o r . 

I n Daniel Alire, supra, t h e c l a i m a n t e s t a b l i s h e d t h a t p a i n l i m i t e d h i s 
a b i l i t y t o l i f t , work w h i l e on h i s knees, s i t and s t a n d , w h i c h i n t u r n l i m i t e d 
h i s a b i l i t y t o p e r f o r m h i s u s u a l work. The Board c o n c l u d e d t h a t h i s i n a b i l i t y 
t o p e r f o r m such t a s k s c o n s t i t u t e d an impairment o f 10 p e r c e n t . 41 Van N a t t a 
752. We f i n d n o t h i n g i n t h a t case, o r any o t h e r , t h a t would j u s t i f y t h e Board's 
f a i l u r e t o e x p l a i n why c l a i m a n t ' s p a i n causes o n l y a 10 p e r c e n t d i s a b i l i t y . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

http://Ka.tthi.es
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C i t e as 109 Or App 545 (1991) November 13, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

KILHAM STATIONERY AND PRINTING, P e t i t i o n e r , 
v. 

NATIONAL COUNCIL ON COMPENSATION INSURANCE and t h e OREGON COUNCIL ON 
COMPENSATION INSURANCE, SAFECO INSURANCE COMPANY and DEPARTMENT OF INSURANCE AND 

FINANCE, Respondents. 
(88-09-20; CA A61120) 

J u d i c i a l Review f r o m Department o f In s u r a n c e and Finance. 
Argued and s u b m i t t e d October 26, 1990. 
Paul G. Dodds, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f s was B r o w n s t e i n , Rask, Sweeney, K e r r , Grim & D e S y l v i a , P o r t l a n d . 
J a c q u e l i n e Weber, Lake Oswego, argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t SAFECO I n s u r a n c e Company. 
John T. Bagg, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t Department o f I n s u r a n c e and Finance. W i t h him on t h e b r i e f were Dave 
Frohnmayer, A t t o r n e y G e n e r a l , and V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

P e t e r A. Ozanne, P o r t l a n d , waived appearance f o r r e s p o n d e n t s N a t i o n a l C o u n c i l 
on Compensation I n s u r a n c e and Oregon C o u n c i l on Compensation I n s u r a n c e . 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
A f f i r m e d . 

P e t i t i o n e r i s an Oregon c o r p o r a t i o n engaged i n t h e b u s i n e s s o f s u p p l y i n g 
s t a t i o n e r y and d e l i v e r i n g documents. From January 1, 1986, t h r o u g h January 1, 
1988, i t o b t a i n e d w o r k e r ' s compensation coverage f r o m SAFECO. SAFECO r e c l a s s i 
f i e d some o f p e t i t i o n e r ' s employees f o r 1986 and 1987, r e s u l t i n g i n a r e t r o a c 
t i v e assessment o f premiums on May 21, 1987, and on J u l y 7, 1988. 

I n 1987, t h e l e g i s l a t u r e enacted ORS 737.318, wh i c h e s t a b l i s h e d a premium 
a u d i t program f o r w o r k e r s ' compensation i n s u r a n c e . I t p r o v i d e s , i n p e r t i n e n t 
p a r t : 

" ( 1 ) A w o r k e r s ' compensation i n s u r e r s h a l l m a i n t a i n a premium 
a u d i t program t o a i d i n a c h i e v i n g e q u i t a b l e premium charges t o Ore
gon employers and f o r t h e c o l l e c t i o n o f c r e d i b l e s t a t e - w i d e d a t a f o r 
r a t e m a k i n g . 

" ( 2 ) The d i r e c t o r s h a l l p r e s c r i b e by r u l e a premium a u d i t p r o 
gram system f o r w o r k e r s ' compensation i n s u r a n c e . 

" ( 3 ) The premium a u d i t system s h a l l i n c l u d e p r o v i s i o n s f o r : 

• • * * * * * 

" ( d ) An appeal process pursuant to ORS 737.505 for employers to 
question the results of a premium audit; * * * 

••(e) * * * 

" ( 4 ) Notwithstanding ORS 737.505, the provisions of this section 
apply to all premium audit disputes between employers and insurers 
in existence on July 20, 1987, regardless of the policy year in
volved or the date of the final audit billing." (Emphasis sup
p l i e d . ) 
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The f i r s t o f t h e b i l l i n g s i n t h i s case was sent t o and r e c e i v e d by p e t i t i o n e r 
b e f o r e t h e e f f e c t i v e d a t e o f ORS 737.318, and t h e r e i s a d i s p u t e whether i t i s 
s u b j e c t t o t h e s t a t u t e ' s p r o v i s i o n s . I t i s agreed t h a t t h e second b i l l i n g , s e n t 
a f t e r t h e e f f e c t i v e d a t e o f t h e s t a t u t e , i s s u b j e c t t o i t . 

I n 1987, t h e l e g i s l a t u r e a l s o amended ORS 737.505 by a d d i n g s u b s e c t i o n s 
(4) and ( 5 ) , w h i c h p r o v i d e procedures f o r appeal o f a f i n a l premium a u d i t 
b i l l i n g . As amended, ORS 737.505 p r o v i d e s : 

" ( 1 ) Every r a t i n g o r g a n i z a t i o n and e v e r y i n s u r e r w h i c h makes i t s 
own r a t e s , w i t h i n a r e a s o n a b l e t i m e a f t e r r e c e i v i n g w r i t t e n r e q u e s t 
t h e r e f o r and upon payment o f such r e a s o n a b l e charge as i t may make, 
s h a l l f u r n i s h t o any i n s u r e d a f f e c t e d by a r a t e made by i t , o r t o 
t h e a u t h o r i z e d r e p r e s e n t a t i v e o f such i n s u r e d , a l l p e r t i n e n t i n f o r 
m a t i o n as t o such r a t e . 

" ( 2 ) Every r a t i n g o r g a n i z a t i o n and e v e r y i n s u r e r w h i c h makes i t s 
own r a t e s s h a l l p r o v i d e w i t h i n t h i s s t a t e r e a s o n a b l e means whereby 
any p e r s o n a g g r i e v e d by t h e a p p l i c a t i o n o f i t s r a t i n g system may be 
h e a r d , i n pe r s o n o r by t h e a u t h o r i z e d r e p r e s e n t a t i v e , on w r i t t e n r e 
q u e s t by t h e person o r a u t h o r i z e d r e p r e s e n t a t i v e , t o r e v i e w t h e man
n e r i n w h i c h such r a t i n g system has been a p p l i e d i n c o n n e c t i o n w i t h 
t h e i n s u r a n c e a f f o r d e d t h e person. I f t h e r a t i n g o r g a n i z a t i o n o r 
i n s u r e r f a i l s t o g r a n t o r r e j e c t such r e q u e s t w i t h i n 30 days a f t e r 
i t i s made, t h e a p p l i c a n t may proceed i n t h e same manner as i f t h e 
a p p l i c a t i o n had been r e j e c t e d . 

" ( 3 ) Any p a r t y a f f e c t e d by t h e a c t i o n o f such r a t i n g o r g a n i z a 
t i o n o r such i n s u r e r on such r e q u e s t , w i t h i n 30 days a f t e r w r i t t e n 
n o t i c e o f such a c t i o n , may appeal t o t h e d i r e c t o r , who, a f t e r a 
h e a r i n g h e l d a t a p l a c e d e s i g n a t e d by t h e d i r e c t o r upon n o t l e s s 
t h a n 10 days' w r i t t e n n o t i c e t o t h e a p p e l l a n t and t o such r a t i n g o r 
g a n i z a t i o n o r i n s u r e r , s h a l l a f f i r m o r r e v e r s e such a c t i o n . 

" ( 4 ) Appeals to the director pursuant to ORS 737.318 with regard 
to a final premium audit billing must be made within 60 days after 
receipt of the billing. 

" ( 5 ) The d i r e c t o r may, upon a showing o f good cause, s t a y any 
w o r k e r s ' compensation i n s u r e r ' s c o l l e c t i o n e f f o r t on a f i n a l premium 
a u d i t b i l l i n g d u r i n g t h e pendency o f an appeal a u t h o r i z e d by subsec
t i o n (4) o f t h i s s e c t i o n . " (Emphasis s u p p l i e d . ) 

S u b s e c t i o n (4) became e f f e c t i v e a f t e r t h e f i r s t b i l l i n g i n t h i s case b u t b e f o r e 
t h e second. 

P e t i t i o n e r appealed b o t h b i l l i n g s t o t h e D i r e c t o r o f t h e Department o f I n 
surance and Finance (DIF) on September 13, 1988, more t h a n one y e a r a f t e r t h e 
May, 1987, b i l l i n g , and more t h a n 60 days a f t e r t h e J u l y , 1988, b i l l i n g . SAFECO 
moved t o d i s m i s s t h e appeal as u n t i m e l y . On May 22, 1989, DIF i s s u e d an o r d e r 
d i s m i s s i n g t h e a p p e a l , and p e t i t i o n e r s u b m i t t e d e x c e p t i o n s . DIF responded by 
l e t t e r , s t a t i n g t h a t t h e May 22, 1989, o r d e r was f i n a l and was s u b j e c t t o r e v i e w 
by t h e C o u r t o f Appeals. P e t i t i o n e r f i l e d i t s p e t i t i o n f o r j u d i c i a l r e v i e w i n 
t h i s c o u r t on June 20, 1989. I t contended, inter alia, t h a t DIF had f a i l e d t o 
f o l l o w t h e p r o c e d u r e s s e t f o r t h i n ORS 183.460, whi c h p r o v i d e s : 

"Whenever i n a c o n t e s t e d case a m a j o r i t y o f t h e o f f i c i a l s o f t h e 
agency who a r e t o r e n d e r t h e f i n a l o r d e r have n o t heard t h e case o r 
c o n s i d e r e d t h e r e c o r d , t h e o r d e r , i f adverse t o a p a r t y o t h e r t h a n 
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t h e agency i t s e l f , s h a l l n o t be made u n t i l a proposed o r d e r , i n c l u d 
i n g f i n d i n g s o f f a c t and c o n c l u s i o n s o f law, has been s e r v e d upon 
t h e p a r t i e s and an o p p o r t u n i t y has been a f f o r d e d t o each p a r t y ad
v e r s e l y a f f e c t e d t o f i l e e x c e p t i o n s and p r e s e n t argument t o t h e o f 
f i c i a l s who a r e t o r e n d e r t h e d e c i s i o n . " 

On October 26, 1989, DIF w i t h d r e w i t s May 22, 1989, o r d e r f o r r e c o n s i d e r a 
t i o n . On October 30, 1989, we suspended our r e v i e w p e n d i n g i s s u a n c e o f a new 
o r d e r by DIF. On January 3, 1990, DIF i s s u e d a proposed o r d e r , t o w h i c h p e t i 
t i o n e r and SAFECO f i l e d responses. I n February, 1990, DIF i s s u e d an amended 
f i n a l o r d e r d i s m i s s i n g t h e appeal as untimely,' w i t h o u t t a k i n g e v i d e n c e . 

P e t i t i o n e r f i l e d an amended p e t i t i o n f o r j u d i c i a l r e v i e w and a supplemen
t a l b r i e f . I t now contends t h a t i t i s e n t i t l e d t o r e c o v e r i t s c o s t s i n c u r r e d i n 
b r i n g i n g t h e i n i t i a l p e t i t i o n f o r j u d i c i a l r e v i e w , p u r s u a n t t o ORS 183 . 4 8 2 ( 6 ) , 
w h i c h p r o v i d e s : 

" I f an agency w i t h d r a w s an o r d e r f o r purposes o f r e c o n s i d e r a t i o n and 
m o d i f i e s o r r e v e r s e s t h e o r d e r i n f a v o r o f t h e p e t i t i o n e r , t h e c o u r t 
s h a l l a l l o w t h e p e t i t i o n e r c o s t s , b u t n o t a t t o r n e y f e e s , t o be p a i d 
f r o m f u n d s a v a i l a b l e t o t h e agency." 

P e t i t i o n e r argues t h a t DIF's d e c i s i o n t o w i t h d r a w i t s o r d e r was made i n response 
t o p e t i t i o n e r ' s c o n t e n t i o n on r e v i e w t h a t i t had n o t c o m p l i e d w i t h ORS 183.460 
and t h a t , by w i t h d r a w i n g i t s o r i g i n a l o r d e r and a l l o w i n g p e t i t i o n e r t o submit 
e x c e p t i o n s , DIF a c t e d f a v o r a b l y t o p e t i t i o n e r , e n t i t l i n g i t t o c o s t s . However, 
i t i s n o t t h e withdrawal o f t h e agency's o r d e r t h a t t r i g g e r s t h e r i g h t t o c o s t s 
under ORS 18 3 . 4 8 2 ( 6 ) , b u t t h e m o d i f i c a t i o n o r r e v e r s a l o f fehat o r d e r i n t h e 
p e t i t i o n e r ' s f a v o r . DIF's f i n a l o r d e r a f t e r r e c o n s i d e r a t i o n adhered t o i t s 
o r i g i n a l p roposed o r d e r , which was n o t f a v o r a b l e t o p e t i t i o n e r . P e t i t i o n e r i s 
n o t e n t i t l e d t o i t s c o s t s . 

The f i r s t i s s u e on t h e m e r i t s i s whether t h e p r o v i s i o n s o f ORS 737.318 and 
ORS 737.505(4) a r e a p p l i c a b l e t o t h e May, 1987, b i l l i n g . P e t i t i o n e r contends 
t h a t , b e f o r e t h e 1987 amendment o f ORS 737.505 added s u b s e c t i o n ( 4 ) , t h e r e was 
no t i m e l i m i t on an employer's r i g h t t o appeal a r e t r o a c t i v e assessment and t h a t 
t h a t s t a t u t e s h o u l d n o t be a p p l i e d " r e t r o a c t i v e l y " t o c u t o f f p e t i t i o n e r ' s r i g h t 
t o a p p e a l t h e May, 1987, b i l l i n g . SAFECO contends t h a t , b e f o r e t h e 1987 amend
ment t o ORS 737.505 and t h e enactment o f ORS 737.318, t h e r e was no r i g h t t o ap
p e a l t h e r e s u l t s o f a premium a u d i t and t h a t , u n l e s s t h e p r o v i s i o n s o f t h o s e two 
s t a t u t e s a p p l y , p e t i t i o n e r has no r i g h t t o appeal t h e May, 1987, b i l l i n g . 

ORS 737.318 s t a t e s t h a t i t s p r o v i s i o n s , w h i c h i n c o r p o r a t e by r e f e r e n c e t h e 
p r o v i s i o n s f o r a p p e a l c o n t a i n e d i n ORS 737.505, a p p l y t o a l l premium a u d i t d i s 
p u t e s i n e x i s t e n c e on J u l y 20, 1987, r e g a r d l e s s o f t h e d a t e o f t h e f i n a l a u d i t 
b i l l i n g . The l e g i s l a t u r e has, a c c o r d i n g l y , expressed i t s i n t e n t i o n t h a t , even 
i f t h e f i n a l a u d i t b i l l i n g o c c u r r e d b e f o r e t h e e f f e c t i v e d a t e o f t h e s t a t u t e , 
t h e p r o c e d u r e s o f ORS 737.318 a p p l y , i f t h e d i s p u t e was i n e x i s t e n c e on J u l y 20, 
1987. A l t h o u g h , on J u l y 20, 1987, p e t i t i o n e r had n o t y e t ap p e a l e d t h e May, 
1987, b i l l i n g , we co n c l u d e t h a t t h e r e t r o a c t i v e b i l l i n g i t s e l f i n i t i a t e d t h e 
d i s p u t e and t h a t t h e d i s p u t e was i n e x i s t e n c e on J u l y 20, 1987. A c c o r d i n g l y , 
t h e p r o v i s i o n s o f ORS 737.318 and ORS 737.505(4) a r e a p p l i c a b l e t o t h e May, 
1987, b i l l i n g . 1 

P e t i t i o n e r a l s o contends t h a t DIF e r r e d i n d i s m i s s i n g i t s a p p e a l w i t h 

1 We e x p r e s s no o p i n i o n as t o what p e t i t i o n e r ' s a p p e a l r i g h t s , i f any, 
m i g h t have been b e f o r e t h e 1987 changes. 
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r e g a r d t o t h e J u l y , 1988, b i l l i n g , because t h e r e c o r d does n o t r e f l e c t whether 
SAFECO gave i t n o t i c e o f i t s r i g h t t o a p p e a l , as r e q u i r e d by OAR 836-43-110(2), 
w h i c h became e f f e c t i v e January 20, 1988. I t p r o v i d e s : 

"An i n s u r e r , when a d j u s t i n g a premium f o r an employer based on a 
premium a u d i t , s h a l l n o t i f y t h e employer o f t h e r i g h t t o a p p e a l t o 
t h e D i r e c t o r , as a l l o w e d by ORS 737.505, w i t h i n 60 days o f r e c e i v i n g 
t h e r e s u l t s o f t h e a u d i t . " 2 

P e t i t i o n e r u r g e s t h a t , r e a d t o g e t h e r , ORS 737.505(4) and OAR 836-43-110(a) p r o 
v i d e an employer 60 days from t h e d a t e o f r e c e i p t o f t h e b i l l i n g and the notice 
of its right to appeal w i t h i n which t o f i l e t h e a p p e a l , i . e . , t h a t t h e t i m e 
w i t h i n w h i c h i t must appeal does n o t s t a r t t o r u n u n t i l t h e employer has r e 
c e i v e d n o t i c e o f i t s r i g h t t o do so. 

DIF i s n o t f r e e t o amend o r ex t e n d t h e terms o f t h e s t a t u t e . U. of O. Co
oper, v. Dept. of Rev., 273 Or 539, 542 P2d 900 (1975) Oreg. Fire/Police Retire, 
v. PERB, 62 Or App 777, 662 P2d 729, mod 65 Or App 465, 671 P2d 729 ( 1 9 8 3 ) , rev 
den 296 Or 464, 296 Or 486 (19 8 4 ) . The language o f ORS 737.505(4) unambiguously 
s t a t e s t h a t t h e 60-day appeal p e r i o d r u n s from t h e d a t e t h a t t h e i n s u r e d r e 
c e i v e s t h e b i l l i n g . Whatever t h e consequence o f an i n s u r e r ' s f a i l u r e t o comply 
w i t h t h e n o t i c e p r o v i s i o n o f OAR 836-43-110(2),^ t h e r u l e cannot c o n t r a d i c t t h e 
s t a t u t e o r c r e a t e a d i f f e r e n t t i m e l i m i t f o r a p p e a l . DIF c o r r e c t l y d i s m i s s e d 
t h e a p p e a l as u n t i m e l y . 

A f f i r m e d . 

^ The r u l e was n o t i n e f f e c t when p e t i t i o n e r r e c e i v e d i t s f i r s t b i l l i n g , 
so t h e r u l e c o u l d n o t have a p p l i e d t o i t . On J u l y 27, 1988, a f t e r p e t i t i o n e r 
r e c e i v e d i t s second b i l l i n g , t h e r u l e was amended t o r e q u i r e t h a t t h e n o t i c e be 
i n c l u d e d i n t h e b i l l i n g . 

3 The D i r e c t o r may o r d e r compliance w i t h t h e r u l e s , and a f a i l u r e t o com
p l y may be a ground f o r s a n c t i o n s under ORS 737.545. A d d i t i o n a l l y , an i n s u r e r 
i s s u b j e c t t o c i v i l p e n a l t i e s under ORS 731.988 f o r v i o l a t i o n s o f t h e s t a n d a r d s 
o f t h e premium a u d i t system. ORS 737.318. 

C i t e as 109 Or App 566 (1991) November 13, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f R i t a R. Spurgeon, C l a i m a n t . 

LIBERTY NORTHWEST INSURANCE CORP. and SACRED HEART GENERAL HOSPITAL, 
P e t i t i o n e r s , 

v. 
RITA A. SPURGEON, Respondent. 
(WCB No. 86-02697; CA A67035) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d May 24, 1991. 
S t a f f o r d J. H a z e l e t t , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

p e t i t i o n e r s . 
W. D a n i e l Bates, J r . , argued t h e cause and f i l e d t h e b r i e f f o r r e s p o n d e n t . 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
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WARREN, P.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 
R i g g s , J . , d i s s e n t i n g . 

Van N a t t a ' s 

Employer seeks r e v i e w o f a Workers' Compensation Board o r d e r t h a t h e l d 
t h a t c l a i m a n t ' s c a r p a l t u n n e l syndrome i s compensable as an o c c u p a t i o n a l d i s 
ease. We r e v e r s e . 

Employer does n o t c h a l l e n g e t h e Board's f i n d i n g s , w h i c h i t adopt e d from 
t h e r e f e r e e ' s o r d e r . C l a i m a n t worked i n employer's f o o d s e r v i c e f o r e i g h t 
y e a r s . Her j o b r e q u i r e d s i g n i f i c a n t r e p e t i t i v e m o t i o n s w i t h b o t h hands. 
C l a i m a n t ' s o f f - t h e - j o b a c t i v i t i e s i n c l u d e d c r o c h e t i n g and b o w l i n g . The Board 
f o u n d t h a t " i d i o p a t h i c " 1 f a c t o r s , such as c l a i m a n t ' s age, gender and b o r d e r l i n e 
d i a b e t e s , were e i t h e r a p r e d i s p o s i t i o n t o o r t h e major cause o f h e r c a r p a l t u n 
n e l syndrome. I t a l s o found t h a t her work a c t i v i t i e s m a t e r i a l l y c o n t r i b u t e d t o 
t h e c o n d i t i o n , and t h a t , as between a c t i v i t i e s o f f t h e j o b and on t h e j o b , work 
a c t i v i t i e s c o n t r i b u t e d more. 

The Board c o n c l u d e d t h a t t h e c l a i m was compensable. I t h e l d t h a t 
c l a i m a n t ' s p r e d i s p o s i t i o n o r i d i o p a t h i c causes s h o u l d n o t be c o n s i d e r e d and com
p a r e d o n l y h e r a c t i v i t i e s on and o f f t h e j o b t o d e c i d e w h i c h o f t h o s e a c t i v i t i e s 
were t h e m a j o r cause o f t h e onset o f her c o n d i t i o n . Employer a s s e r t s t h a t , i n 
d e t e r m i n i n g t h e major c o n t r i b u t i n g cause, a l l f a c t o r s t h a t c o n t r i b u t e d t o cause 
t h e d i s e a s e must be c o n s i d e r e d , i n c l u d i n g i d i o p a t h i c causes. 

A t t h e t i m e r e l e v a n t t o t h i s c l a i m , an o c c u p a t i o n a l d i s e a s e was d e f i n e d as 

" [ a ] n y d i s e a s e o r i n f e c t i o n which a r i s e s o u t o f and i n t h e scope 
o f t h e employment, and t o which an employe i s n o t o r d i n a r i l y sub
j e c t e d o r exposed o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l em
ployment t h e r e i n . " ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . 

A d i s e a s e i s compensable i f work a c t i v i t i e s a r e t h e major c o n t r i b u t i n g cause o f 
t h e d i s e a s e o r an a g g r a v a t i o n o r e x a c e r b a t i o n o f i t . Dethlefs v. Hyster Co., 
295 Or 298, 310, 667 P2d 487 ( 1 9 8 3 ) ; SAIF v. Gygi, 55 Or App 570, 573, 639 P2d 
655, rev den 292 Or 825 ( 1 9 8 2 ) . 

The Board c o n c l u d e d t h a t causes o f a d i s e a s e t h a t a r e p e r s o n a l t o a c l a i m 
a n t and i n d e p e n d e n t o f a n y t h i n g t h a t happens o f f t h e j o b o r on t h e j o b s h o u l d 
n o t be c o n s i d e r e d i n d e c i d i n g whether work i s t h e major c o n t r i b u t i n g cause o f 
t h e c l a i m a n t ' s d i s e a s e , r e l y i n g i n p a r t on t h e p r i n c i p l e t h a t an employer t a k e s 
t h e employee as i t f i n d s h e r . That a n a l y s i s f a i l s t o t a k e i n t o c o n s i d e r a t i o n 
t h e d i f f e r e n c e between a s u s c e p t i b i l i t y o r p r e d i s p o s i t i o n t o a d i s e a s e and a 
d i s e a s e t h a t i s a c t u a l l y caused by i d i o p a t h i c f a c t o r s , i n d e p e n d e n t l y o f a 
c l a i m a n t ' s a c t i v i t i e s o r exposures anywhere. An employer i s r e s p o n s i b l e f o r a 
d i s e a s e t h a t a c l a i m a n t who has a p a r t i c u l a r s u s c e p t i b i l i t y o r p r e d i s p o s i t i o n 
d e v e l o p s due i n major p a r t t o c o n d i t i o n s a t work. The p r e d i s p o s i t i o n t o d i s e a s e 
i s n o t a b a r t o c o m p e n s a b i l i t y , i f work causes t h e d i s e a s e . I n t h a t sense, t h e 
employer t a k e s t h e employee as i t f i n d s her. I f , i n c o n t r a s t , a c l a i m a n t d e v e l 
ops a d i s e a s e i n major p a r t because o f f a c t o r s p e r s o n a l t o her t h a t a r e i n d e p e n 
d e n t o f any a c t i v i t i e s o r exposures e i t h e r o f f o r on t h e j o b , t h e c l a i m i s n o t 
compensable, even i f work c o n t r i b u t e d t o some degree t o c a u s i n g t h e d i s e a s e . 

1 The Board made i t c l e a r t h a t , by " i d i o p a t h i c , " i t meant " p e c u l i a r t o t h e 
i n d i v i d u a l , " r a t h e r t h a n " u n e x p l a i n e d . " 
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A l l causes o f a d i s e a s e , as opposed merely t o a s u s c e p t i b i l i t y o r p r e d i s p o s i 
t i o n , must be c o n s i d e r e d i n d e t e r m i n i n g w h i c h , i f any, was t h e m a j o r c o n t r i b u t 
i n g cause. 

Dethlefs v. Hyster Co., supra, and SAIF v. Gygi, supra, do n o t compel o r 
suggest a c o n t r a r y r e s u l t . I n b o t h o f t h o s e cases, t h e c l a i m a n t s had a d i s e a s e 
t h a t was caused b o t h by exposures on t h e j o b and o f f t h e j o b . The q u e s t i o n was 
w h i c h o f t h o s e exposures was t h e major c o n t r i b u t i n g cause o f t h e d i s e a s e . N e i 
t h e r case i n v o l v e d e i t h e r a p r e d i s p o s i t i o n o r i d i o p a t h i c causes t h a t combined 
w i t h w o r k - r e l a t e d a c t i v i t i e s o r exposures t o cause t h e d i s e a s e . 

The Board's o r d e r , adopted from t h e r e f e r e e , says, i n p a r t : 

" T h i s case t u r n s on what c a u s a t i v e agents a r e b e i n g compared i n 
a p p l y i n g t h e major cause t e s t . I f one i s comparing on t h e j o b f a c 
t o r s w i t h a l l o t h e r c a u s a t i v e f a c t o r s , t h e n t h e c l a i m i s n o t com
p e n s a b l e . I f one i s comparing o n l y on t h e j o b f a c t o r s w i t h o f f t h e 
j o b f a c t o r s w i t h o u t c o n s i d e r i n g c l a i m a n t ' s predisposition, t h e n t h e 
c l a i m i s compensable. 

"The c l e a r w e i g h t o f t h e m e d i c a l evidence i s t h a t c l a i m a n t ' s work 
i s a m a t e r i a l cause o f her c a r p a l t u n n e l syndrome. The c l e a r w e i g h t 
o f t h e e v i d e n c e i s a l s o t h a t t h e work exposure i s a g r e a t e r cause 
t h a n any o f c l a i m a n t ' s o f f t h e j o b a c t i v i t i e s . F i n a l l y , t h e c l e a r 
w e i g h t o f t h e e v i d e n c e i s t h a t claimant's idiopathic factors i n c l u d 
i n g her age, gender and b o r d e r l i n e d i a b e t e s a r e a greater factor 
than either her on the job or off the job activities." (Emphasis 
s u p p l i e d . ) 

The Board d i d n o t d i s t i n g u i s h between a p r e d i s p o s i t i o n and i d i o p a t h i c causes. 
We cannot t e l l whether i t found t h a t t h e i d i o p a t h i c f a c t o r s were causes o f 
c l a i m a n t ' s c a r p a l t u n n e l syndrome o r whether t h e y m e r e l y e x i s t e d as c o n d i t i o n s 
t h a t made h e r susceptible t o c a r p a l t u n n e l syndrome. A c c o r d i n g l y , we remand t o 
t h e Board t o make t h a t d e t e r m i n a t i o n and t o e n t e r an a p p r o p r i a t e o r d e r i n t h e 
l i g h t o f t h i s d e c i s i o n . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

RIGGS, J . , d i s s e n t i n g . 

Even i f c l a i m a n t ' s i d i o p a t h i c c o n d i t i o n , i n comparison w i t h t h e w o r k p l a c e 
c o n d i t i o n , w o u ld be c o n s i d e r e d t h e major factor i n her r e s u l t i n g c a r p a l t u n n e l 
syndrome, i t seems t o me t h a t her wo r k p l a c e a c t i v i t i e s were t h e m a j o r c o n t r i b u t 
i n g cause, as c o n t e m p l a t e d i n former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . Only i f non-work c o n d i 
t i o n s , other than idiopathic propensities, o u t w e i g h w o r k p l a c e c o n d i t i o n s can we 
say t h a t t h e w o r k p l a c e c o n d i t i o n s d i d n o t c o n s t i t u t e a major c o n t r i b u t i n g cause 
o f h e r d i s e a s e . The r e f e r e e and t h e Board d i d n o t e r r i n comparing o n l y a c t i v i 
t i e s on and o f f t h e j o b t o d e c i d e whether t h e w o r k p l a c e a c t i v i t i e s were t h e ma
j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c a r p a l t u n n e l syndrome. 

The m a j o r i t y appears t o conclude t h a t i d i o p a t h i c c o n d i t i o n s can be non-
work c o n d i t i o n s t o w h i c h a c l a i m a n t i s o r d i n a r i l y s u b j e c t e d o r exposed. That 
c o n c l u s i o n i s c o n t r a r y t o t h e s t a t u t o r y d e f i n i t i o n o f o c c u p a t i o n a l d i s e a s e , 
w h i c h uses language t h a t c o n t e m p l a t e s e x t e r n a l c a u s a t i v e f o r c e s , and t o t h e 
s p i r i t o f t h e Workers' Compensation Law. 

For t h i s case, an o c c u p a t i o n a l d i s e a s e i s : 
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"Any d i s e a s e o r i n f e c t i o n which a r i s e s o u t o f and i n t h e scope o f 
t h e employment, and t o which an employe i s n o t o r d i n a r i l y s u b j e c t e d 
o r exposed o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment 
t h e r e i n . " Former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . 

To p r o v e an o c c u p a t i o n a l d i s e a s e , a c l a i m a n t f i r s t must show t h a t t h e d i s e a s e 
" a r i s e s o u t o f and i n t h e scope o f t h e employment." We have p r e v i o u s l y compared 
t h a t language t o s i m i l a r language i n t h e d e f i n i t i o n o f "compensable i n j u r y " i n 
ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) and d e t e r m i n e d t h a t t h e u n i t a r y w o r k - c o n n e c t i o n a n a l y s i s f o r 
compensable i n j u r i e s a l s o a p p l i e s t o o c c u p a t i o n a l d i s e a s e s . SAIF v. Noffsinger, 
80 Or App 640, 645, 723 P2d 358, rev den 302 Or 342 ( 1 9 8 6 ) . " I f t h e r e l a t i o n 
s h i p between t h e d i s e a s e and t h e employment i s s u f f i c i e n t , t h e n t h e d i s e a s e 
a r i s e s o u t o f and i n t h e scope o f employment." 80 Or App a t 645. When a com
p e n s a b l e i n j u r y i s i n v o l v e d , w o r k - c o n n e c t i o n i s e s t a b l i s h e d i f t h e work a c t i v i t y 
i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e i n j u r y . 

However, under former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , a second r e q u i r e m e n t must be s a t 
i s f i e d t o p r o v e an o c c u p a t i o n a l d i s e a s e . A c l a i m a n t must a l s o p r o v e t h a t t h e 
d i s e a s e i s one " t o whi c h an employe i s n o t o r d i n a r i l y s u b j e c t e d o r exposed o t h e r 
t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment t h e r e i n . " I n o t h e r words, a 
c l a i m a n t a l s o must pr o v e t h a t work c o n d i t i o n s o r exposures, when compared w i t h 
non-work c o n d i t i o n s o r exposures, were a major c o n t r i b u t i n g cause o f t h e d i s 
ease. Dethlefs v. Hyster Co., 295 Or 298, 310, 667 P2d 487 ( 1 9 8 3 ) ; SAIF v. 
Noffsinger, supra, 80 Or App a t 645-646. The language o f t h e second r e q u i r e 
m e n t — t h a t an employe n o t be subjected or exposed—contemplates e x t e r n a l f o r c e s 
t h a t cause t h e d i s e a s e , n o t i n t e r n a l f o r c e s p e c u l i a r t o t h e i n d i v i d u a l . Once 
w o r k - c o n n e c t i o n i s p r o v e d , on t h e j o b c o n d i t i o n s and exposures must be compared 
w i t h o f f t h e j o b c o n d i t i o n s and exposures t o d e t e r m i n e t h e m a j o r c o n t r i b u t i n g 
cause. That i s what t h e r e f e r e e and t h e Board c o r r e c t l y d i d . 

The r e f e r e e and t h e Board a l s o c o r r e c t l y s t a t e d w e l l - s e t t l e d p r i n c i p l e s 
t h a t t h e employer t a k e s t h e worker as i t f i n d s her and t h a t t h e Workers' Compen
s a t i o n A c t i s t o be l i b e r a l l y c o n s t r u e d i n f a v o r o f i n j u r e d w o r k e r s . Under 
t h o s e p r i n c i p l e s , an employer i s l i a b l e f o r d i s a b i l i t y , even i f t h e w o r k e r has a 
p r e e x i s t i n g c o n d i t i o n , i f t h e w o r k p l a c e i n j u r y c o n t r i b u t e s t o t h e d i s a b i l i t y . 
The Workers' Compensation Law " p r e s c r i b e s no s t a n d a r d o f p h y s i c a l f i t n e s s t o 
w h i c h t h e employee must conform, and compensation i s n o t based on any i m p l i e d 
w a r r a n t y o f p e r f e c t h e a l t h . " Keefer v. State Ind. Acc. Commission, 171 Or 405, 
412, 135 P2d 806 ( 1 9 4 3 ) . 1 The m a j o r i t y ' s c o n c l u s i o n t h a t i d i o p a t h i c c o n d i t i o n s 
must be t a k e n i n t o c o n s i d e r a t i o n i n d e t e r m i n i n g t h e major c o n t r i b u t i n g cause e f 
f e c t i v e l y e l i m i n a t e s t h a t p r i n c i p l e i n t h e o c c u p a t i o n a l d i s e a s e c o n t e x t . Work
e r s whose i d i o p a t h i c c o n d i t i o n s , such as age and sex, may r e n d e r them more v u l 
n e r a b l e t o work c o n d i t i o n s t h a t cause d i s e a s e w i l l be a t a g r e a t d i s a d v a n t a g e i n 
showing p e r s u a s i v e l y t h a t work c o n d i t i o n s o r exposures were a more i m p o r t a n t 
c a u s a t i v e f a c t o r t h a n t h e i d i o p a t h i c c o n d i t i o n s . The m a j o r i t y , i n e f f e c t , i s 
r e q u i r i n g a w a r r a n t y o f h e a l t h , and t h a t i s n o t r e q u i r e d under t h e Workers' Com
p e n s a t i o n Law. 

For t h e s e r e a s o n s , t h e m a j o r i t y i s wrong, and I d i s s e n t . 

1 The c o u r t i n K e e f e r a l s o n o t e d t h a t " [ t ] h e g r e a t w e i g h t o f a u t h o r i t y i s 
t o t h e e f f e c t t h a t t h e e x i s t e n c e o f a * * * d i s e a s e w h i c h does n o t i m p a i r t h e 
employee's a b i l i t y t o work w i l l n o t p r e v e n t h i s r e c o v e r y o f compensation i f an 
a c c i d e n t a c c e l e r a t e s t h e d i s e a s e t o a degree o f d i s a b i l i t y [ . ] " 171 Or a t 412. 
That s h o u l d a l s o be t r u e when work c o n d i t i o n s o r exposures a c c e l e r a t e a d i s e a s e 
t o a d i s a b i l i t y . 
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C i t e as 110 Or App 10 (1991) : November 27, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Rickey J. Jackson, C l a i m a n t . 

RICKEY J. JACKSON, P e t i t i o n e r , 
v. 

BOGART CONSTRUCTION and SAIF CORPORATION, Respondents. 
(WCB 88-16192; CA A65360) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d A p r i l 17, 1991. 
James L. Edmunson, Eugene, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were C h r i s t o p h e r D. Moore and Malagon, Moore & Johnson, Eugene. 
John T. Bagg, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 
Judge. 

RICHARDSON, P.J. 
A f f i r m e d . 
•Joseph, C.J., vice Newman, J., deceased. 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board deny
i n g him b e n e f i t s f o r h i s w i f e and youngest son. We a f f i r m . 

C l a i m a n t was i n j u r e d i n an i n d u s t r i a l a c c i d e n t on October 18, 1977, when 
he was u n m a r r i e d and had two c h i l d r e n . He m a r r i e d i n December, 1978, and had a 
t h i r d c h i l d i n March, 1979. On June 13, 1987, a d e t e r m i n a t i o n o r d e r awarded him 
b e n e f i t s f o r permanent t o t a l d i s a b i l i t y . ORS 6 5 6 . 2 0 6 ( 2 ) ( b ) p r o v i d e s t h a t , i n 
d e t e r m i n g t h e r a t e o f permanent t o t a l d i s a b i l i t y , t h e c l a i m a n t s h a l l r e c e i v e 
wage based b e n e f i t s and " [ i ] n a d d i t i o n * * * $5 p e r week f o r each a d d i t i o n a l 
b e n e f i c i a r y n o t t o exceed f i v e . " The r e f e r e e r u l e d t h a t h i s b e n e f i t s s h o u l d be 
c a l c u l a t e d by t a k i n g i n t o account h i s w i f e and a l l t h r e e c h i l d r e n . The Board 
r e v e r s e d , g r a n t i n g b e n e f i t s o n l y on t h e b a s i s o f t h e two c h i l d r e n who were a l i v e 
a t t h e t i m e o f c l a i m a n t ' s i n j u r y . 

B o th p a r t i e s agree t h a t " [ t ] h e d a t e o f i n j u r y i s t h e d a t e on w h i c h a 
w o r k e r ' s s t a t u s c o n c l u s i v e l y d e t e r m i n e s h i s r a t e o f compensation." SAIF v. 
Brannon, 62 Or App 768, 771, 662 P2d 11 (1 9 8 3 ) ; see also SAIF v. Calkins, 80 Or 
App 369, 722 P2d 43, rev den 302 Or 158 (1 9 8 6 ) ; ORS 6 5 6 . 2 0 2 ( 2 ) - 1 C l a i m a n t a r 
gues t h a t o n l y t h e r a t e o f compensation, not t h e number o f members o f a c l a i m 
a n t ' s f a m i l y i s d e t e r m i n e d as o f t h e d a t e o f i n j u r y . This i s a case about t h e 
r a t e o f compensation, not t h e e l i g i b i l i t y o f b e n e f i c i a r i e s . I t i s t h e i n j u r e d 
w o r k e r who r e c e i v e s t h e b e n e f i t s , n o t h i s f a m i l y , a l t h o u g h t h e c a l c u l a t i o n o f 
t h e r a t e depends on t h e number o f dependents t h a t t h e c l a i m a n t has a t t h e t i m e 
t h e i n j u r y o c c u r r e d . 

ORS 656.202(2) p r o v i d e s : 

"Except as o t h e r w i s e p r o v i d e d by law, payment o f b e n e f i t s f o r i n 
j u r i e s o r dea t h s under ORS 656.001 t o 656.794 s h a l l be c o n t i n u e d as 
a u t h o r i z e d , and i n t h e amounts p r o v i d e d f o r , by t h e law i n f o r c e a t 
t h e t i m e t h e i n j u r y g i v i n g r i s e t o t h e r i g h t t o compensation o c c u r 
r e d . " 
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The p r e c e d e n t s a r e mixed. I n State v. State Industrial Acc. Com., 115 Or 
484, 487, 237 P 680 ( 1 9 2 5 ) , t h e Supreme Court h e l d t h a t " [ t ] h e dependents o f t h e 
i n j u r e d workman must be d e t e r m i n e d as o f t h e d a t e o f t h e i n j u r y . " I n Rosell v. 
State Ind. Acc. Com., 164 Or 173, 185, 95 P2d 726 ( 1 9 4 0 ) , on t h e o t h e r hand, t h e 
c o u r t a l l o w e d a widow who had m a r r i e d her husband a f t e r h i s compensable i n j u r y 
t o r e c o v e r d e a t h b e n e f i t s . I n SAIF v. Brannon, supra, we h e l d t h a t a c h i l d b o r n 
a f t e r h i s f a t h e r ' s o c c u p a t i o n a l a c c i d e n t was n o t e n t i t l e d t o d e a t h b e n e f i t s when 
h i s f a t h e r l a t e r d i e d f r o m h i s i n j u r y . 

The w o r k e r s ' compensation s t a t u t o r y scheme suggests t h e r e s u l t s i n State 
v. State Industrial Acc. Com., supra, and SAIF v. Brannon, supra. ORS 
656.005(2) d e f i n e s " b e n e f i c i a r y " as "an i n j u r e d w o r k e r , and t h e husband, w i f e , 
c h i l d o r dependent o f a worker, who i s e n t i t l e d t o r e c e i v e payments under t h i s 
c h a p t e r . " ORS 656.005(5) s t a t e s t h a t " c h i l d " i n c l u d e s 

"a posthumous c h i l d , a c h i l d legally adopted prior to the injury, a 
c h i l d t o w a r d whom t h e worker stands i n l o c o p a r e n t i s , an i l l e g i t i 
mate c h i l d and a s t e p c h i l d , i f such s t e p c h i l d was, a t the time of 
the injury, a member o f t h e worker's f a m i l y and s u b s t a n t i a l l y depen
d e n t upon t h e worker f o r s u p p o r t . " (Emphasis s u p p l i e d . ) 

The l a t t e r s t a t u t e s t r o n g l y suggests t h a t , i n o r d e r f o r a c h i l d t o be co u n t e d i n 
d e t e r m i n i n g t h e r a t e o f compensation, t h e c h i l d must have been a member o f t h e 
w o r k e r ' s f a m i l y a t t h e t i m e o f i n j u r y . Under Oregon law, adopted c h i l d r e n a r e 
t r e a t e d t h e same as b i o l o g i c a l c h i l d r e n . See ORS 109.041; ORS 112.175. I t 
wo u l d be i l l o g i c a l f o r b i o l o g i c a l c h i l d r e n b o r n a f t e r a p a r e n t ' s i n j u r y t o be 
p a r t o f t h e c a l c u l a t i o n o f b e n e f i t s w h i l e c h i l d r e n adopted a f t e r an i n j u r y o r 
s t e p c h i l d r e n w o u ld n o t . C l a i m a n t ' s youngest c h i l d was n o t a member o f h i s fam
i l y a t t h e t i m e o f h i s i n j u r y and t h e r e f o r e cannot be c o n s i d e r e d a dependent i n 
t h e r a t e c a l c u l a t i o n . 

The same r e a s o n i n g a p p l i e s t o c l a i m a n t ' s w i f e . Rosell v. State Ind. Acc. 
Com, supra, i s n o t a p p o s i t e . That case i n v o l v e d d e a t h b e n e f i t s , and t h e c o u r t 
d i s t i n g u i s h e d t h e s t a t u s o f a widow from o t h e r b e n e f i c i a r i e s . We h o l d t h a t , a t 
l e a s t f o r c a l c u l a t i o n o f permanent t o t a l d i s a b i l i t y b e n e f i t s , c l a i m a n t and h i s 
spouse had t o be m a r r i e d a t t i m e o f t h e i n j u r y i n o r d e r f o r t h e c a l c u l a t i o n t o 
i n c l u d e t h e spouse. 

A f f i r m e d . 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f L y l e K. Vance, C l a i m a n t . 

BARNEY'S KARTS, INC. and ROYAL INSURANCE COMPANY OF AMERICA, P e t i t i o n e r s , 
v. 

LYLE K. VANCE, SAIF CORPORATION and EBI COMPANIES, Respondents. 
(88-04451, 88-08693, 88-09002, 88-13152; CA A67686) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and submLtted October 31, 1991. 
J e r a l d P. Keene, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r s . W i t h him on t h e 

b r i e f was R o b e r t s , R e i n i s c h , Mackenzie, Healey & W i l s o n , P.C., P o r t l a n d . 
Max Hae, Salem, argued t h e cause and f i l e d t h e b r i e f f o r respondent L y l e K. 

Vance. 
Jas. Adams, A s s i s t a n t A t t o r n e y General, Salem, waived appearance f o r 

respondent SAIF. 
Mark P. B r o n s t e i n , P o r t l a n d , waived appearance f o r respondent EBI Companies. 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 

BUTTLER, P.J. 
A f f i r m e d . 

Barney's K a r t s , I n c . (Barney's) and Royal I n s u r a n c e Company (Royal) seek 
j u d i c i a l r e v i e w o f an o r d e r o f t h e Workers' Compensation Board h o l d i n g Royal 

/ r e s p o n s i b l e f o r c l a i m a n t ' s low back c o n d i t i o n . 

The f a c t s a r e n o t d i s p u t e d . Claimant has op e r a t e d Barney's, a s m a l l 
amusement p a r k and g o - c a r t r e n t a l b u s i n e s s , s i n c e 1970. Over t h e y e a r s , he has 
had v a r i o u s o w n e r s h i p i n t e r e s t s i n t h e c o r p o r a t i o n . There i s no d i s p u t e b u t 
t h a t , a t t h e r e l e v a n t t i m e s , he was covered by w o r k e r s ' compensation i n s u r a n c e . 
H i s p r i m a r y employee r e s p o n s i b i l i t i e s have i n c l u d e d m a i n t a i n i n g g o - c a r t s , super
v i s i n g o t h e r w o r k e r s and keeping t h e business books. I n December, 1981, he f e l l 
o u t o f a c h a i r a t work and i n j u r e d h i s low back. He was t r e a t e d by Dr. Strom 
t h r o u g h January, 1982. At t h a t t i m e , SAIF was Barney's worker's compensation 
i n s u r e r , b u t Barney's d i d n o t g i v e i t n o t i c e o f t h e c l a i m ; i n s t e a d , i t p a i d f o r 
c l a i m a n t ' s t r e a t m e n t . 

I n March, 1984, c l a i m a n t bent over t o l i f t a bumper c a r motor and e x p e r i 
enced low back p a i n . L a t e r t h a t evening, he ex p e r i e n c e d a "pop" i n h i s back 
w h i l e w a l k i n g on t h e beach. He sought t r e a t m e n t from Strom and f i l e d a c l a i m 
f o r w o r k e r s ' compensation b e n e f i t s w i t h Barney's i n s u r a n c e c a r r i e r a t t h e t i m e , 
F i r e and C a s u a l t y I n s u r a n c e Company o f C o n n e c t i c u t (FCICC). "FCICC d e f e r r e d 
acceptance o r d e n i a l o f t h e c l a i m . 

On A p r i l 13, 1986, c l a i m a n t e x p e r i e n c e d low back p a i n w h i l e opening a s a f e 
a t work. A t t h a t t i m e , Barney's i n s u r e r was Royal. Claimant r e p o r t e d t h e i n c i 
d e n t t o h i s f e l l o w . s i . m r e h o l d e r , Bernard, b u t d i d n o t g i v e n o t i c e t o Royal, a l 
tho u g h he was t h e person r e s p o n s i b l e f o r p r o c e s s i n g c l a i m s a g a i n s t Barney's and 
was a l s o a p a r t owner and t h e manager o f t h e business a t t h a t t i m e . He t e s t i 
f i e d t h a t he b e l i e v e d t h e n t h a t t h e p a i n was merely a c o n t i n u a t i o n o f t h e 1984 

" problem. 

I n O ctober, 1986, FCICC denied t h e 1984 c l a i m on t h e ground t h a t c l a i m 
a n t ' s March, 1984, d i s a b i l i t y was an a g g r a v a t i o n o f t h e 1981 i n j u r y . C l a i m ant's 
r e q u e s t f o r a h e a r i n g was dism i s s e d a f t e r he e n t e r e d i n t o a d i s p u t e d c l a i m 
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s e t t l e m e n t w i t h FCICC. Then, i n February, 1988, c l a i m a n t f i l e d a c l a i m w i t h 
SAIF f o r t h e 1981 i n j u r y ; SAIF denied r e s p o n s i b i l i t y . I n May, 1988, c l a i m a n t 
f i l e d t h i s c l a i m f o r t h e 1986 i n c i d e n t , which Royal d e n i e d i n J u l y , 1988. 
C l a i m a n t sought a h e a r i n g on each d e n i a l . 

Barney'8 and Royal seek r e v i e w o f t h e Board's o r d e r a f f i r m i n g t h e r e f 
e r ee's d e t e r m i n a t i o n t h a t c l a i m a n t had done a l l t h a t was r e q u i r e d o f him, t h a t 
t h e 1986 i n c i d e n t was a " d i s c r e e t i n j u r i o u s e v e n t " t h a t c o n t r i b u t e d indepen
d e n t l y t o c l a i m a n t ' s c u r r e n t back c o n d i t i o n and t h a t Royal, as Barney's i n s u r e r 
a t t h e t i m e o f t h e i n j u r y , i s r e s p o n s i b l e . 

ORS 656.265-provides, i n p a r t : 

" ( 1 ) N o t i c e o f an a c c i d e n t r e s u l t i n g i n an i n j u r y o r d e a t h s h a l l 
be g i v e n i m m e d i a t e l y by t h e worker o r a dependant o f t h e w o r k e r t o 
t h e employer, b u t n o t l a t e r t h a n 30 days a f t e r t h e a c c i d e n t . 

• ' * * * * * 

" ( 4 ) F a i l u r e t o g i v e n o t i c e as r e q u i r e d by t h i s s e c t i o n b a r s a 
c l a i m * * *." 

There i s no d i s p u t e b u t t h a t Barney's had t i m e l y n o t i c e o f t h e i n j u r y and t h a t 
t h e i n j u r y was j o b - r e l a t e d . 

ORS 656.262(3) r e q u i r e s an employer t o n o t i f y t h e i n s u r e r o f a c l a i m : 

"Employers s h a l l , i m m e d i a t e l y and not l a t e r t h a n f i v e days a f t e r 
n o t i c e o r knowledge o f any c l a i m s o r a c c i d e n t s which may r e s u l t i n a 
compensable i n j u r y c l a i m , r e p o r t t h e same t o t h e i r i n s u r e r . * * * 
F a i l u r e t o so r e p o r t s u b j e c t s t h e o f f e n d i n g employer t o a charge f o r 
r e i m b u r s i n g t h e i n s u r e r f o r any p e n a l t y t h e i n s u r e r i s r e q u i r e d t o 
pay under s u b s e c t i o n (10) o f t h i s s e c t i o n because o f such f a i l u r e . " 

A l t h o u g h c l a i m a n t was a s t o c k h o l d e r i n Barney's and managed t h e b u s i n e s s , t h e 
c o r p o r a t i o n was h i s employer and was t h e i n s u r e d . Under t h e s t a t u t o r y scheme, 
c l a i m a n t ' s o n l y o b l i g a t i o n was t o n o t i f y Barney's o f t h e c l a i m , see Priest v. 
City of Hermiston, 106 Or App 732, 736, 809 P2d 1370 ( 1 9 9 1 ) , and he d i d t h a t . 

Barney's was r e s p o n s i b l e f o r g i v i n g n o t i c e o f t h e c l a i m t o Royal and, 
f a i l i n g t h a t , Royal was e n t i t l e d t o be reimbursed by Barney's f o r any p e n a l t i e s 
assessed f o r l a t e p r o c e s s i n g . Barney's f a i l u r e , as t h e employer, t o n o t i f y 
Royal i s a m a t t e r between Royal and Barney's; i t does not c o n c e r n c l a i m a n t or 
h i s e n t i t l e m e n t t o b e n e f i t s . We f i n d no a u t h o r i t y i n Workers' Compensation Law 
t o s u p p o r t Royal's c o n t e n t i o n t h a t c l a i m a n t should be t r e a t e d as t h e employer o r 
t h a t he i s e q u i t a b l y estopped from seeking b e n e f i t s because, as p a r t owner and 
manager o f Barney's, he f a i l e d t o c a r r y o u t h i s r e s p o n s i b i l i t y t o Barney's t o 
n o t i f y Royal o f t h e c l a i m . 1 

A f f i r m e d . 

1 C o n t r a r y t o Royal's statements i n i t s b r i e f , t h e r e c o r d c o n t a i n s no e v i 
dence t h a t , i n f a i l i n g t o r e p o r t t h e c l a i m t o Royal, c l a i m a n t a c t e d d e l i b e r a t e l y 
t o d e l a y and compromise Royal's r i g h t s . 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f W i l l i a m J. W i l s o n , C l a i m a n t . 

ROSEBURG FOREST PRODUCTS, P e t i t i o n e r , 
v. 

WILLIAM J. WILSON, Respondent. 
(WCB 89-09198; CA A68590) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d October 14, 1991. 
Adam T. Stamper, Medford, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were H. S c o t t Plouse and Cowling & H e y s e l l , Medford. 
J i m L. Scavera, N o r t h Bend, argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t . 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
WARREN, P.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 

Employer seeks j u d i c i a l r e v i e w o f a Workers' Compensation Board o r d e r t h a t 
r e v e r s e d t h e r e f e r e e and r e q u i r e d employer t o pay c l a i m a n t t e m p o r a r y t o t a l d i s 
a b i l i t y (TTD) b e n e f i t s . We r e v e r s e and remand f o r r e c o n s i d e r a t i o n . 

I n September, 1988, c l a i m a n t s u s t a i n e d a compensable i n j u r y . He was t a k e n 
o f f work and began r e c e i v i n g TTD b e n e f i t s . I n March, 1989, employer o f f e r e d 
c l a i m a n t p h y s i c i a n approved m o d i f i e d work. When c l a i m a n t a r r i v e d a t t h e d e s i g 
n a t e d j o b s i t e , he en c o u n t e r e d a l a b o r d i s p u t e and r e f u s e d t o c r o s s t h e p i c k e t 
l i n e . R e l y i n g on former OAR 436-60-030(5), employer c o n s i d e r e d c l a i m a n t ' s f a i l 
u r e t o r e p o r t f o r work t o be a r e f u s a l o f wage e a r n i n g employment and t e r m i n a t e d 
TTD b e n e f i t s . 1 C l a i m a n t sought a h e a r i n g , and t h e r e f e r e e u p h e l d employer's 
t e r m i n a t i o n . The Board r e v e r s e d . We r e v i e w i t s o r d e r f o r e r r o r s o f law and 
s u b s t a n t i a l e v i d e n c e . ORS 183.482(7), ( 8 ) . 

Former OAR 436-60-030(5) p r o v i d e d : 

"An i n s u r e r s h a l l cease p a y i n g temporary t o t a l d i s a b i l i t y compen
s a t i o n and s t a r t making payment o f such t e m p o r a r y p a r t i a l d i s a b i l i t y 
c o mpensation as would be due i n s e c t i o n (1) when an i n j u r e d w o r k e r 
r e f u s e s wage e a r n i n g employment p r i o r t o c l a i m d e t e r m i n a t i o n under 
t h e f o l l o w i n g c i r c u m s t a n c e s : 

" ( a ) t h e a t t e n d i n g p h y s i c i a n has been n o t i f i e d by t h e employer 
o r i n s u r e r o f t h e s p e c i f i c d u t i e s t o be per f o r m e d by t h e i n j u r e d 
w o r k e r and t h e p h y s i c a l r e q u i r e m e n t s t h e r e o f ; 

" ( b ) t h e a t t e n d i n g p h y s i c i a n agrees t h a t t h e o f f e r e d employment 
appears t o be w i t h i n t h e worker's c a p a b i l i t i e s ; and 

" ( c ) t h e employer has p r o v i d e d t h e i n j u r e d w orker w i t h a w r i t t e n 
o f f e r o f t h e employment which s t a t e s t h e b e g i n n i n g t i m e , d a t e and 
p l a c e ; t h e d u r a t i o n o f t h e j o b i f known; t h e wage r a t e p a y a b l e ; an 

1 Because employer o f f e r e d m o d i f i e d work a t c l a i m a n t ' s p r e - i n j u r y r a t e o f 
pay, employer d i d n o t pay any temporary p a r t i a l d i s a b i l i t y b e n e f i t s a f t e r t e r m i 
n a t i n g c l a i m a n t ' s TTD. I f employer had p r o p e r l y t e r m i n a t e d TTD, t h a t a c t i o n was 
a l s o p r o p e r . See former OAR 436-60-030(2). 
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a c c u r a t e d e s c r i p t i o n o f t h e j o b d u t i e s and t h a t t h e a t t e n d i n g p h y s i 
c i a n has s a i d t h e o f f e r e d employment appears t o be w i t h i n t h e work
e r ' s c a p a b i l i t i e s . " 

An employer s e e k i n g t o r e l y on t h a t r u l e t o j u s t i f y a t e r m i n a t i o n o f TTD bene
f i t s must f u l l y comply w i t h i t s p r o c e d u r a l r e q u i r e m e n t s . Eastman v. Georgia 
Pacific Corp., 79 Or App 610, 613, 719 P2d 1310 ( 1 9 8 6 ) . The Board f o u n d such 
c o m p l i a n c e , and t h a t f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . T h e r e f o r e , 
t h e i s s u e h e r e i s whether c l a i m a n t i m p e r m i s s i b l y r e f u s e d wage e a r n i n g employ
ment . 

C l a i m a n t argues t h a t he d i d n o t i m p e r m i s s i b l y r e f u s e wage e a r n i n g employ
ment, because i t w o uld have been unreasonable f o r him t o c r o s s t h e p i c k e t l i n e . ^ 
He a l s o argues t h a t he c o u l d n o t be p e n a l i z e d w i t h a l o s s o f TTD b e n e f i t s , be
cause h i s r e f u s a l t o r e p o r t f o r work r e s u l t e d from h i s p a r t i c i p a t i o n i n a l a b o r 
d i s p u t e . Employer argues t h a t i t i s i r r e l e v a n t why c l a i m a n t r e f u s e d t o work. 
I t c o n t e n d s t h a t , i f approved work was a v a i l a b l e , c l a i m a n t had t o a c c e p t t h a t 
work, u n l e s s h i s r e f u s a l was l e g a l l y j u s t i f i e d . We agree. 

The l e g i s l a t u r e i n t e n d e d t emporary d i s a b i l i t y b e n e f i t s t o p r o v i d e r e p l a c e 
ment f o r wages l o s t because o f a compensable i n j u r y . Cutright v. Weyerhaeuser 
Co., 299 Or 290, 296, 702 P2d 403 (1 9 8 5 ) . I n t h e absence o f a l e g i s l a t i v e d i 
r e c t i o n t o t h e c o n t r a r y , TTD b e n e f i t s a re n o t a v a i l a b l e i f t h e l o s s r e s u l t s f r o m 
o t h e r t h a n t h e compensable i n j u r y . When a c l a i m a n t r e f u s e s p h y s i c i a n approved 
m o d i f i e d work under former OAR 436-60-030(5), r e s u l t i n g wage l o s s i s n o t caused 
by t h e compensable i n j u r y . T h e r e f o r e , u n l e s s t h e l e g i s l a t u r e a u t h o r i z e d t h a t 
r e f u s a l , wage l o s s b e n e f i t s a r e n o t a v a i l a b l e . 

ORS 656.268(9) (since amended by Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch 2, 
16)4 p r o v i d e d : 

" I f t h e a t t e n d i n g p h y s i c i a n has approved t h e w o r k e r ' s r e t u r n t o 
work and t h e r e i s a l a b o r d i s p u t e i n p r o g r e s s a t t h e p l a c e o f em
p l o y m e n t , t h e worker may r e f u s e t o r e t u r n t o t h a t employment w i t h o u t 
l o s s o f reemployment r i g h t s o r any v o c a t i o n a l a s s i s t a n c e p r o v i d e d by 
t h i s c h a p t e r . " 

That s t a t u t e e x p r e s s l y d e c l a r e s t h a t w orkers who p a r t i c i p a t e i n l a b o r d i s p u t e s 
w i l l n o t l o s e reemployment r i g h t s o r v o c a t i o n a l a s s i s t a n c e b e n e f i t s . I t does 
n o t e x p r e s s l y p r o t e c t a worker's r i g h t t o TTD b e n e f i t s f o r wage r e p l a c e m e n t . 

The l e g i s l a t u r e ' s f a i l u r e t o i n c l u d e TTD b e n e f i t s w i t h i n t h e p r o t e c t i o n o f 
ORS 656.268(9) i n d i c a t e s t h a t i t d i d n o t i n t e n d t h o s e b e n e f i t s t o be a v a i l a b l e 
t o c l a i m a n t s who l o s e wages due t o an e l e c t i o n t o p a r t i c i p a t e i n a l a b o r d i s 
p u t e . The i n c l u s i o n o f s p e c i f i c m a t t e r s i n a s t a t u t e i m p l i e s a l e g i s l a t i v e i n 
t e n t t o e x c l u d e r e l a t e d m a t t e r s n o t mentioned. Gantenbein v. PERB, 33 Or App 
309, 319, 576 P2d 1257, r e v den 282 Or 537 ( 1 9 7 8 ) . T h e r e f o r e , we h o l d t h a t 
c l a i m a n t ' s p a r t i c i p a t i o n i n a l a b o r d i s p u t e d i d n o t j u s t i f y h i s r e f u s a l o f work. 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

A The r e c o r d c o n t a i n s employer's w r i t t e n o f f e r o f employment. That o f f e r 
l e t t e r , w i t h e n c l o s u r e s , s u p p o r t s t h e Board's f i n d i n g t h a t employer f u l l y com
p l i e d w i t h t h e p r o c e d u r a l r e q u i r e m e n t s o f former OAR 436-60-030(5). 

3 C l a i m a n t contends t h a t , i f he had cro s s e d t h e p i c k e t l i n e , he would have 
l o s t $10 p e r month o f u n i o n b e n e f i t s and would have been shunned by h i s f e l l o w 
w o r k e r s , and h i s s u p e r v i s o r would n o t have had c o f f e e w i t h him. 

4 That amendment renumbered ORS 656.268(9) as ORS 656.268(12) b u t d i d n o t 
o t h e r w i s e a l t e r i t s substance. We r e f e r t o t h e p r e v i o u s v e r s i o n . 
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C i t e as 110 Or App 103 (1991) December 4, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

ACCIDENT PREVENTION DIVISION, P e t i t i o n e r , 
v. 

ED ASANA, dba American Sewer and Pi p e , Respondent. 
(SH-88-825; SH-88-826; SH-88-827; SH-88-828; CA A62876) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d September 10, 1990. 
Meg Reeves, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

p e t i t i o n e r . W i t h her on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G eneral, Salem. 

No appearance f o r respondent. 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 

A c c i d e n t P r e v e n t i o n D i v i s i o n (APD) seeks r e v i e w o f a Workers' Compensation 
Board o r d e r t h a t m o d i f i e d p e n a l t i e s and d i s m i s s e d c i t a t i o n s t h a t APD i s s u e d t o 
employer f o r v i o l a t i o n s o f v a r i o u s s a f e t y r u l e s . ORS 654.290; ORS 183.482. We 
r e v e r s e . 1 

Employer i s engaged i n t h e r e p a i r and i n s t a l l a t i o n o f sewer p i p e s and r e 
l a t e d a c t i v i t i e s . APD i s s u e d him c i t a t i o n s f o r v i o l a t i o n s o f numerous s a f e t y 
r u l e s t h a t a l l e g e d l y o c c u r r e d i n September, October, and November, 1988. Em
p l o y e r r e q u e s t e d a h e a r i n g . ORS 6 5 4 . 2 9 0 ( 2 ) ( a ) . The r e f e r e e d i s m i s s e d some o f 
t h e c i t a t i o n s and, f o r t h e r e m a i n i n g ones, reduced APD's recommended p e n a l t i e s 
below t h e amounts e s t a b l i s h e d by OAR 437-01-145. APD f i r s t a s s i g n s e r r o r t o t h e 
r e d u c t i o n o f t h e assessed p e n a l t i e s . 

ORS 654.086(1) a u t h o r i z e s APD's d i r e c t o r t o assess v a r i o u s c i v i l p e n a l t i e s 
f o r v i o l a t i o n o f any o c c u p a t i o n a l s a f e t y o r h e a l t h s t a t u t e , r u l e , s t a n d a r d o r 
o r d e r . P u r s u a n t t o t h a t s t a t u t e , t h e agency adopted OAR 437-01-145 and OAR 437-
01-165, w h i c h e s t a b l i s h a schedule f o r a s s e s s i n g p e n a l t i e s . 2 Under t h e r u l e s , 
t h e s e v e r i t y and p r o b a b i l i t y r a t i n g s f o r any v i o l a t i o n a r e d e t e r m i n e d by an on-
s i t e i n s p e c t i o n . OAR 437-01-135; OAR 437-01-140; OAR 437-01-015(41). Once t h e 
r a t i n g s a r e d e t e r m i n e d , t h e p e n a l t y i s c a l c u l a t e d by u s i n g t h e t a b l e i n OAR 437-
01-145. I f t h e p e n a l t y i s f o r a r e p e a t e d v i o l a t i o n , i t i s i n c r e a s e d i n ac c o r 
dance w i t h OAR 437-01-165(1).^ when t h e c i t a t i o n s i n t h i s case were i s s u e d , OAR 
437-01-165(2) a u t h o r i z e d t h e p e n a l t y t o be a d j u s t e d . ^ 

APD argues t h a t , under t h e r u l e s , t h e r e f e r e e ' s r e d u c t i o n o f p e n a l t i e s 
must be w i t h i n t h e c o n f i n e s o f OAR 437-01-145 and OAR 437-01-165. S p e c i f i c a l l y , 
i t c o n t e n d s t h a t 

" t h e R e f e r e e ' s t a s k i n a s s e s s i n g a p e n a l t y i s t o f i n d f a c t s on t h e 
e v i d e n c e b e f o r e him, and from t h e s e f a c t s t o (1) d e t e r m i n e whether 
t h e f a c t s s u p p o r t t h e p r o b a b i l i t y and s e v e r i t y r a t i n g a s s i g n e d t o 
each v i o l a t i o n ; and (2) de t e r m i n e t h e number o f p r e v i o u s v i o l a t i o n s . 
H a v i n g done t h a t , t h e Referee must i d e n t i f y t h e a p p l i c a b l e p e n a l t y 
f r o m T a b l e 1 [ o f OAR 437-01-145) f o r t h e c u r r e n t o f f e n s e . I f i t i s 
a f i r s t o r second r e p e a t v i o l a t i o n , t h e Referee must a p p l y t o t h e 
c u r r e n t p e n a l t y t h e percentages found i n OAR 437-01-165(1) — as 
a d j u s t e d , i f a p p r o p r i a t e , by t h e f a c t o r s l i s t e d i n OAR 437-01-
1 6 5 ( 2 ) . I f i t i s a t h i r d r e p e a t v i o l a t i o n , t h e Referee r e v i e w s t h e 
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p e n a l t y s e t by t h e A d m i n i s t r a t o r f o r abuse o f d i s c r e t i o n , k e e p i n g i n 
mind t h a t t h e p e n a l t y assessed must be r e a s o n a b l e . OAR 438-85-820." 

We agree t h a t t h e r e f e r e e had no a u t h o r i t y t o impose p e n a l t i e s l e s s t h a n 
t h o s e mandated by t h e r u l e s . An agency's a c t i o n must be c o n s i s t e n t w i t h i t s 
r u l e s . Moore v. OSP, 16 Or App 536, 537, 519 P2d 389 ( 1 9 7 4 ) . OAR 437-01-145(1) 
p r o v i d e s t h a t "a p e n a l t y s h a l l be assessed" i n accordance w i t h t h e p e n a l t y 
s c h e d u l e i n t a b l e 1 o f t h e r u l e . OAR 437-01-145(2) p r o v i d e s t h a t p e n a l t y 
" [ a d j u s t m e n t s s h a l l n o t reduce t h e p e n a l t y t o l e s s t h a n t h e mandatory minimum 
p e n a l t y w h i c h has been e s t a b l i s h e d by r u l e . " Moreover, OAR 437-01-165(1) s t a t e s 
t h a t t h e p e n a l t i e s f o r r e p e a t e d v i o l a t i o n s " s h a l l be i n c r e a s e d f . ] " A l t h o u g h OAR 
437-01-165(2) p e r m i t t e d a r e f e r e e t o " a d j u s t " recommended p e n a l t i e s , i t d i d n o t 
a u t h o r i z e t h e r e d u c t i o n o f p e n a l t i e s below t h e mandatory minimums p r o v i d e d i n 
OAR 4 3 7 - 0 1 - 1 4 5 ( 1 ) . 

The September c i t a t i o n i n v o l v e d two v i o l a t i o n s t h a t t h e r e f e r e e c o n c l u d e d 
c r e a t e d a h i g h p r o b a b i l i t y o f s e r i o u s b o d i l y harm. Under OAR 4 3 7 - 0 1 - 1 4 5 ( 1 ) , t h e 
minimum p e n a l t y f o r each v i o l a t i o n i s $1,200. The r e f e r e e ' s $1,000 p e n a l t y f o r 
b o t h v i o l a t i o n s was t o o s m a l l . The October and November c i t a t i o n s c o n c e r n two 
v i o l a t i o n s t h a t APD assessed as c r e a t i n g a medium r i s k o f s e r i o u s b o d i l y harm 
and a medium p r o b a b i l i t y o f moderate b o d i l y harm, r e s p e c t i v e l y . The r e f e r e e as
sessed p e n a l t i e s o f $100 and $250. N e i t h e r p e n a l t y c o r r e s p o n d s w i t h any p r e 
s c r i b e d by OAR 437-01-145(1). 

APD a l s o a s s i g n s e r r o r t o t h e r e f e r e e ' s d i s m i s s a l o f a l l e g a t i o n s o f s a f e t y 
v i o l a t i o n s r e g a r d i n g work i n a t r e n c h . The r e f e r e e d i s m i s s e d t h e c i t a t i o n , be
cause employer had t o l d h i s employees t o s t a y o u t o f t h e u n s a f e t r e n c h u n t i l he 
had r e t u r n e d and, c o n s e q u e n t l y , t h e r e f e r e e d i d n o t h o l d employer r e s p o n s i b l e 
f o r t h e i r f a i l u r e t o f o l l o w h i s i n s t r u c t i o n s . APD argues t h a t , under ORS 
1 8 3 . 4 7 0 ( 2 ) , 5 t h e r e f e r e e was r e q u i r e d t o make f i n d i n g s on i t s c o n t e n t i o n t h a t 
employer knew o r s h o u l d have known t h a t h i s employees would d i s r e g a r d h i s i n 
s t r u c t i o n and work i n t h e t r e n c h . ORS 183.470(2) r e q u i r e s t h e r e f e r e e t o make 
f i n d i n g s on c o n t e s t e d i s s u e s o f f a c t and on e v e r y u l t i m a t e f a c t t h a t i s neces
s a r y t o t h e c o n c l u s i o n . The r e f e r e e ' s d i s m i s s a l i s p r e d i c a t e d on an i m p l i c i t 
f i n d i n g t h a t employer b e l i e v e d t h a t h i s i n s t r u c t i o n s w o u ld be f o l l o w e d . H i s 
knowledge, i f any, r e g a r d i n g t h e l i k e l i h o o d t h a t h i s employees w o u l d d i s r e g a r d 
h i s i n s t r u c t i o n s b e a r s on t h a t i s s u e and i s necessary t o t h e c o n c l u s i o n . The 
r e f e r e e s h o u l d have addressed APD's argument i n i t s f i n d i n g s and e x p l a i n e d t h e 
r e l a t i o n s h i p between t h o s e f i n d i n g s and t h e c o n c l u s i o n . Dan McCormack Agency v. 
Employment Division, 99 Or App 47, 50, 781 P2d 370 ( 1 9 8 9 ) . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

1 A f t e r t h i s case was s u b m i t t e d and argued, i t was a b a t e d p u r s u a n t t o ORAP 
8 . 2 0 ( 7 ) . The b a n k r u p t c y s t a y was l i f t e d on September 1 1 , 1991. 

2 OAR 437-01-145 p r o v i d e s , i n p a r t : 

" ( 1 ) A p e n a l t y s h a l l be assessed f o r any s e r i o u s v i o l a t i o n and 
may be assessed f o r any g e n e r a l v i o l a t i o n by c o n s i d e r i n g t h e p e n a l t y 
e s t a b l i s h e d by t h e i n t e r s e c t i o n o f t h e p r o b a b i l i t y r a t i n g and s e v e r 
i t y r a t i n g on t h e p e n a l t y schedule (Tab l e 1 ) . I n a case where p r o b 
a b i l i t y and s e v e r i t y a r e n o t a p p r o p r i a t e c o n s i d e r a t i o n s , a p e n a l t y 
may be assessed by c o n s i d e r i n g t h e f a c t s o f t h e v i o l a t i o n . 
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" ( 2 ) P e n a l t y a d j u s t m e n t s may be made based upon t h e employer's 
c u r r e n t l o s t workday cases i n c i d e n c e r a t e , i f a v a i l a b l e , and e f f o r t s 
made d u r i n g t h e i n s p e c t i o n t o c o r r e c t v i o l a t i o n s . P e n a l t y a d j u s t 
ments s h a l l n o t be a p p l i e d t o r e p e a t , w i l l f u l o r f a i l u r e t o c o r r e c t 
v i o l a t i o n s o r t o any v i o l a t i o n which c o n t r i b u t e d t o an i n j u r y , i l l 
ness o r d e a t h o f an employe. Adjustments s h a l l n o t reduce t h e 
p e n a l t y t o l e s s t h a n t h e mandatory minimum p e n a l t y w h i c h has been 
e s t a b l i s h e d by r u l e . * * *: 

'TABLE 1 PENALTY SCHEDULE 

' P r o b a b i l i t y S e v e r i t y 

"General V i o l a t i o n S e r i o u s V i o l a t i o n 

"Low Moderate 
"S e r i o u s 
P h y s i c a l Harm Death 

"Low 0 75 

"Medium 0 300 

"High 75 500 

150 

500 

1,200 

1,000 

1, 500 

2,500 

3 OAR 437-01-165(1) p r o v i d e s : 

"The p e n a l t y f o r a r e p e a t v i o l a t i o n s h a l l be computed by increas
ing t h e p e n a l t y f o r t h e c u r r e n t v i o l a t i o n by t h e f o l l o w i n g a p p l i c a 
b l e p e r c e n t a g e : 

'General S e r i o u s 

'1st r e p e a t 

'2nd r e p e a t 

'3rd r e p e a t 

+50% +100% 

+100% +200% 

D i s c r e t i o n o f A d m i n i s t r a t o r 

(Emphasis s u p p l i e d . ) 
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4 OAR 437-01-165(2) p r o v i d e d : 

" ( 2 ) The p e n a l t y d e t e r m i n e d under s u b s e c t i o n (1) o f t h i s r u l e 
may be a d j u s t e d by c o n s i d e r i n g t h e f o l l o w i n g : 

" ( a ) The t i m e between v i o l a t i o n s ; 
" ( b ) Whether i d e n t i c a l o r s i m i l a r machinery i s i n v o l v e d ; 

" ( c ) Whether t h e same s u p e r v i s i o n , crew o r l o c a t i o n s a r e 
i n v o l v e d ; 

" ( d ) The p r o x i m i t y t o t h e p r i o r v i o l a t i o n ; and 
" ( e ) O t h er e x t e n u a t i n g o r a g g r a v a t i n g c i r c u m s t a n c e s . " 

S u b s e c t i o n ( 2 ) was d e l e t e d i n 1989, by APD Admin. Order 10-1989. S u b s e c t i o n (3) 
p r o v i d e d t h a t " [ t ] h e t o t a l p e n a l t y f o r a r e p e a t v i o l a t i o n s h a l l be n o t l e s s t h a n 
$50 n o r more t h a n $10,000." 

5 ORS 183.470(2) p r o v i d e s : 

"A f i n a l o r d e r s h a l l be accompanied by f i n d i n g s o f f a c t and con
c l u s i o n s o f law. The f i n d i n g s o f f a c t s h a l l c o n s i s t o f a c o n c i s e 
s t a t e m e n t o f t h e u n d e r l y i n g f a c t s s u p p o r t i n g t h e f i n d i n g s as t o each 
c o n t e s t e d i s s u e o f f a c t and as t o each u l t i m a t e f a c t r e q u i r e d t o 
s u p p o r t t h e agency's o r d e r . " 

C i t e as 110 Or App 126 (1991) December 4, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f D a r r e l K. Rickman, C l a i m a n t . 

DARREL K. RICKMAN, P e t i t i o n e r , 
v. 

SAIF CORPORATION and SURE-GRO, INC., Respondents. 
(89-25573; CA A68991) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d October 18, 1991. 
C h a r l e s D. Maier and G a t t i , G a t t i , Maier & A s s o c i a t e s , Salem, f i l e d t h e b r i e f 

f o r p e t i t i o n e r . 
Thomas E. Ewing, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
PER CURIAM 
Reversed and remanded f o r r e c o n s i d e r a t i o n o f a t t o r n e y f e e s ; o t h e r w i s e 

a f f i r m e d . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board deny
i n g him a p e n a l t y and a t t o r n e y f e e s f o r SAIF's a l l e g e d u n r e a s o n a b l e d e n i a l o f 
h i s c l a i m f o r " f u t u r e " m e d i c a l b e n e f i t s . Even i f t h e d e n i a l was u n r e a s o n a b l e , 
t h e r e i s no amount due a g a i n s t w h i c h a p e n a l t y c o u l d be assessed. However, we 
remand t h e case t o t h e Board f o r an award o f a t t o r n e y f e e s under ORS 656.386(1) 
f o r SAIF's w i t h d r a w a l o f i t s d e n i a l a f t e r c l a i m a n t ' s r e q u e s t f o r h e a r i n g had 
been f i l e d b u t b e f o r e t h e h e a r i n g was h e l d . Jones v. OSCI, 108 Or App 230, 814 
P2d 558 ( 1 9 9 1 ) ; Or Laws 1991, ch 312, 1. 

Reversed and remanded f o r r e c o n s i d e r a t i o n o f a t t o r n e y f e e s ; o t h e r w i s e 
a f f i r m e d . 
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C i t e as 312 Or 106 (1991) September 19, 1991 

IN THE SUPREME COURT OF THE STATE OF OREGON 

DEE DIKA, dba Nor t h w e s t Record S e r v i c e , and OREGON MEDICAL RECORDS ASSOCIATION, 
P e t i t i o n e r s on Review, 

v. 
DEPARTMENT OF INSURANCE AND FINANCE, Respondent on Review. 

(DIF WCD 1-1990; CA A64719; SC S37964) 

I n Banc 
On r e v i e w f r o m t h e Court o f Appeals.*. 
Argued and s u b m i t t e d August 28, 1991. 
James M. Brown o f E n f i e l d , Guimond & Brown, Salem, argued t h e cause f o r 

p e t i t i o n e r on r e v i e w Oregon M e d i c a l Records A s s o c i a t i o n . 
John T. Bagg, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t on r e v i e w . W i t h him on t h e response t o t h e p e t i t i o n were Dave 
Frohnmayer, A t t o r n e y G e n e r a l , and V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

FADELEY, J. 
The d e c i s i o n o f t h e Court o f Appeals i s r e v e r s e d . The r u l e i s d e c l a r e d 

i n v a l i d . 

• J u d i c i a l r e v i e w f r o m Department o f I n s u r a n c e and Finance . 105 Or App 635, 
805 P2d 758 (1991) . 

The i s s u e i n t h i s a d m i n i s t r a t i v e law case i s whether r e s p o n d e n t Department 
o f I n s u r a n c e and Finance c o m p l i e d w i t h a s t a t u t e r e q u i r i n g t h a t a f i s c a l impact 
s t a t e m e n t , c o n t a i n i n g i n f o r m a t i o n d e s c r i b e d i n t h e s t a t u t e , be i n c l u d e d i n a 
government agency's n o t i c e o f proposed r u l e m a k i n g . ORS 183.335 i n p a r t p r o 
v i d e s : 

" ( 1 ) P r i o r t o t h e a d o p t i o n , amendment o r r e p e a l o f any r u l e , t h e 
agency s h a l l g i v e n o t i c e o f i t s i n t e n d e d a c t i o n : 

• • * * * * * 

" ( 2 ) ( b ) The agency s h a l l i n c l u d e w i t h t h e n o t i c e o f i n t e n d e d 
a c t i o n * * *: 

• ' * * * * * 

"(D) A s t a t e m e n t o f f i s c a l impact i d e n t i f y i n g s t a t e a g e n c i e s , 
u n i t s o f l o c a l government and t h e p u b l i c w h i c h may be e c o n o m i c a l l y 
a f f e c t e d by t h e a d o p t i o n , amendment o r r e p e a l o f t h e r u l e and an 
e s t i m a t e o f t h a t economic impact on s t a t e a g e n c i e s , u n i t s o f l o c a l 
government and t h e p u b l i c . I n c o n s i d e r i n g t h e economic e f f e c t o f 
t h e pro p o s e d a c t i o n on t h e p u b l i c , t h e agency s h a l l u t i l i z e a v a i l 
a b l e i n f o r m a t i o n t o p r o j e c t any s i g n i f i c a n t economic e f f e c t o f t h a t 
a c t i o n on bu s i n e s s e s w h i c h s h a l l i n c l u d e a c o s t o f co m p l i a n c e e f f e c t 
on s m a l l b u s i n e s s e s a f f e c t e d . " 

ORS 183.315 c o n f i r m s t h a t t h e p r o v i s i o n s o f ORS 183.335 a p p l y t o r u l e m a k i n g by 
r e s p o n d e n t . 

P e t i t i o n e r s , an a s s o c i a t i o n o f persons who m a i n t a i n m e d i c a l r e c o r d s and an 
i n d i v i d u a l i n t h e b u s i n e s s o f s u p p l y i n g c o p i e s o f m e d i c a l documents f o r use 
w i t h i n t h e w o r k e r s ' compensation system, c h a l l e n g e d t h e r u l e i n q u e s t i o n by 
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p e t i t i o n f o r j u d i c i a l r e v i e w , c l a i m i n g , inter alia, t h a t t h e r u l e was adopted i n 
v i o l a t i o n o f t h e r e q u i r e m e n t s f o r a f i s c a l impact s t a t e m e n t . The C o u r t o f 
Appeals a f f i r m e d t h e v a l i d i t y o f t h e r u l e , OAR 436-10-090(30), w i t h o u t w r i t t e n 
o p i n i o n . Dika v. Dept. of Ins. and Finance, 105 Or App 635, 805 P2d 758 ( 1 9 9 1 ) . 
Because r e s p o n d e n t d i d n o t comply w i t h ORS 1 8 3 . 3 3 5 ( 2 ) ( b ) ( D ) , we d e c l a r e t h e r u l e 
i n v a l i d and r e v e r s e . 

Respondent proposed t o amend i t s r u l e s p r o v i d i n g maximum a l l o w a b l e f e e s 
f o r c o p i e s o f v a r i o u s m a t e r i a l s . One p o r t i o n o f t h e proposed amendment added a 
new s u b s e c t i o n c o v e r i n g charges f o r c o p i e s o f " o f f i c e p r o g r e s s n o t e s " o f v a r i o u s 
p r o v i d e r s o f m e d i c a l s e r v i c e s . The proposed r u l e p e r m i t t e d a maximum f e e o f 15 
c e n t s p e r page f o r c o p y i n g p r o g r e s s n o t e s . ̂  

The n o t i c e o f i n t e n t t o adopt t h e proposed r u l e c o n t a i n e d t h e f o l l o w i n g : 

"Fiscal and Economic Impact. The f o l l o w i n g e n t i t i e s a r e economi
c a l l y a f f e c t e d : (a) w o r k e r s ' compensation i n s u r e r s and (b) m e d i c a l 
v e n d o r s . " 

I t i s t h i s " f i s c a l and economic impac t " s t a t e m e n t t h a t p e t i t i o n e r s c h a l l e n g e as 
i n s u f f i c i e n t t o comply w i t h ORS 1 8 3 . 3 3 5 ( 2 ) ( b ) ( D ) , q u o t e d above. P e t i t i o n e r s 
c o n t e n d t h a t t h e r u l e i s i n v a l i d because t h e s t a t u t e was n o t f o l l o w e d . They 
argue t h a t a s i m p l e d e c l a r a t i o n i n t h e f i s c a l impact s t a t e m e n t t h a t i n s u r e r s and 
m e d i c a l v e n d o r s a r e " e c o n o m i c a l l y a f f e c t e d " f a l l s " f a r s h o r t " o f t h e s t a t u t o r y 
r e q u i r e m e n t . 

A n a l y z i n g t h a t c l a i m , we f i r s t c o n s i d e r whether c o m p l i a n c e w i t h ORS 
1 8 3 . 3 3 5 ( 2 ) ( b ) ( D ) i s mandatory. On i t s f a c e , t h e r e can be l i t t l e d o u b t . The 
s t a t u t e uses t h e word " s h a l l . " 

The p r o v i s i o n s o f t h e s t a t u t e a r e p r o t e c t i o n s a g a i n s t a r b i t r a r y and i n a d e 
q u a t e l y i n f o r m e d g o v e r n m e n t a l conduct. To c o n s t r u e t h e word " s h a l l " as a n y t h i n g 
o t h e r t h a n mandatory would t h w a r t t h e i n t e n t i o n o f t h e l e g i s l a t u r e , r a t h e r t h a n 
p u r s u i n g i t . That would be c o n t r a r y t o t h e j u d i c i a l r o l e i n c o n s t r u c t i o n o f a 
l e g i s l a t i v e a c t . See ORS 174.020 ( " I n t h e c o n s t r u c t i o n o f a s t a t u t e t h e i n t e n 
t i o n o f t h e l e g i s l a t u r e i s t o be pursued i f p o s s i b l e " ) . 

The r e q u i r e m e n t f o r a f i s c a l impact s t a t e m e n t was c r e a t e d by Oregon Laws 
1979, c h a p t e r 593, s e c t i o n 1 1 , and Oregon Laws 1981, c h a p t e r 755, s e c t i o n 2 
(House B i l l 2497 o f t h e 1979 s e s s i o n and House B i l l 3274 o f t h e 1981 s e s s i o n , 
r e s p e c t i v e l y ) . The 1987 L e g i s l a t i v e Assembly added t o t h e d e f i n i t i o n s e c t i o n o f 
ORS 183.310(3) a more e x t e n s i v e d e f i n i t i o n o f "economic e f f e c t " t o i n c l u d e t h e 
economic i m p a c t on b u s i n e s s e s a f f e c t e d by a proposed r u l e . Or Laws 1987, ch 
861, S e c t i o n 1. 

S e c t i o n 3 o f t h a t 1987 a c t a l s o amended ORS 183.400 i n a manner r e l e v a n t 
t o o u r i n q u i r y . ORS 183.400 p r o v i d e s t h e pr o c e d u r e f o r c h a l l e n g i n g t h e v a l i d i t y 
o f a r u l e t h r o u g h a p e t i t i o n f o r j u d i c i a l r e v i e w f i l e d w i t h t h e C o u r t o f 
App e a l s . B e f o r e t h e 1987 amendment, s u b s e c t i o n (7) s t a t e d : "The c o u r t s h a l l 
n o t d e c l a r e a r u l e i n v a l i d because t h e f i s c a l impact s t a t e m e n t r e q u i r e d by ORS 
183.335 i s i n s u f f i c i e n t o r i n a d e q u a t e . " ORS 183.400 ( 1 9 8 5 ) ; see Frohnmayer, The 
Oregon Administrative Procedure Act: An Essay on State Administrative Rulemaking 
Procedure Reform, 58 Or L Rev 411, 466 (1980) ( i n d i c a t i n g t h a t a u t h o r ' s v i e w o f 

1 The analogous charge under t h e t h e n - e x i s t i n g r u l e , t o w h i c h t h e new r a t e 
o f r eimbursement was proposed t o be added by amendment, was $3.50 f o r t h e f i r s t 
page and 50 c e n t s p e r page t h e r e a f t e r f o r v a r i o u s m e d i c a l r e p o r t s . OAR 436-10-
090(25) ( 1 9 8 9 ) . 
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t h e r e a s o n f o r t h e f o r m e r p r o v i s i o n l i m i t i n g r e v i e w a b i l i t y o f t h e f i s c a l impact 
s t a t e m e n t ) . The 1987 a c t d e l e t e d t h a t p r o s c r i p t i o n and d i d n o t s u b s t i t u t e an 
a l t e r n a t i v e i n i t s p l a c e . A f t e r t h e 1987 a c t , no impediment t o r e v i e w o f t h e 
s u f f i c i e n c y o f an impact s t a t e m e n t e x i s t s . 

We n e x t c o n s i d e r whether t h e f i s c a l impact s t a t e m e n t i n c l u d e d by t h e 
agency i n i t s n o t i c e o f proposed r u l e m a k i n g c o m p l i e d w i t h t h e s t a t u t o r y d e s c r i p 
t i o n o f t h e c o n t e n t s t h a t " s h a l l " be i n c l u d e d i n such s t a t e m e n t s . ORS 
1 8 3 . 3 3 5 ( 2 ) ( b ) ( D ) r e q u i r e s t h a t a f i s c a l impact s t a t e m e n t p r o v i d e "an e s t i m a t e o f 
[ t h e ] economic i m p a c t " upon t h e p u b l i c , as w e l l as on g o v e r n m e n t a l u n i t s , t h a t 
w i l l be caused i f t h e r u l e i s adopted. Here, t h e agency's n o t i c e i n d i c a t e s t h a t 
t h e r e w i l l be such an impact. However, i t s s t a t e m e n t o f a n t i c i p a t e d impact does 
n o t p r o v i d e any q u a n t i t a t i v e e s t i m a t e o f economic impact on anyone. I n t h a t r e 
g a r d , t h e s t a t u t e r e q u i r e s t h a t t h e agency " s h a l l u t i l i z e a v a i l a b l e i n f o r m a t i o n 
t o p r o j e c t any s i g n i f i c a n t economic e f f e c t " on b u s i n e s s e s , s h o u l d t h e r u l e be 
a d o p t e d . The s t a t e m e n t does not a t t e m p t t o do t h a t , nor does i t p r o v i d e any ex
p l a n a t i o n f o r f a i l i n g t o do so, such as t h o s e t h a t m i g h t be r e l a t e d t o i n a d e 
quacy o f " a v a i l a b l e i n f o r m a t i o n " o r t h a t would be a p p r o p r i a t e where t h e r e w i l l 
be no f i s c a l i m p a c t . The s t a t e m e n t f a l l s s h o r t o f m e e t i n g t h e mandatory r e 
q u i r e m e n t s o f t h e s t a t u t e . 

A f i s c a l i mpact s t a t e m e n t must be i n c l u d e d i n t h e n o t i c e o f p l a n n e d adop
t i o n o f a proposed r u l e o r amendment. The s t a t e m e n t must comply w i t h t h e p r o v i 
s i o n s o f t h e s t a t u t e . I n t h i s case, a p u r p o r t e d impact s t a t e m e n t was i n c l u d e d 
i n t h e n o t i c e , b u t i t d i d n o t comply w i t h t h e s t a t u t e . A c c o r d i n g l y , respondent 
f a i l e d t o meet a s t a t u t o r y p r e c o n d i t i o n f o r t h e v a l i d a d o p t i o n o f t h e changes i n 
t h e r u l e i n v o l v i n g f e e s f o r c o p y i n g o f f i c e p r o g r e s s n o t e s . ORS 183.400(4) p r o 
v i d e s t h a t t h e r e v i e w i n g c o u r t " s h a l l d e c l a r e t h e r u l e i n v a l i d " where t h e r u l e 
was "adopted w i t h o u t compliance w i t h a p p l i c a b l e r u l e m a k i n g p r o c e d u r e s . " That 
s u b s e c t i o n d e s c r i b e s t h i s case. Oregon Laws 1987, c h a p t e r 861, s e c t i o n 3, by 
d e l e t i n g t h e f o r m e r r e s t r i c t i o n a g a i n s t d e c l a r i n g a r u l e i n v a l i d because o f a 
d e f e c t i v e f i s c a l i mpact s t a t e m e n t , erased t h e impediment t o a j u d i c i a l d e c l a r a 
t i o n o f i n v a l i d i t y o f a r u l e on t h a t ground. As a r e s u l t , t h e r u l e ( w h i c h i s 
embodied w i t h i n OAR 436-10-090(30)) t h a t i s t h e s u b j e c t o f t h i s case i s n o t a 
v a l i d r u l e o f r e s p o n d e n t . ^ 

The d e c i s i o n o f t h e Court o f Appeals i s r e v e r s e d . The r u l e i s d e c l a r e d 
i n v a l i d . 

z Because we h o l d t h a t t h e r u l e was n o t v a l i d l y adopted, we do n o t r e a c h 
t h e r e m a i n d e r o f t h e grounds f o r p e t i t i o n e r s ' c h a l l e n g e . 
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C i t e as 312 Or 132 (1991) September 19, 1991 

IN THE SUPREME COURT OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f M a r v i n C. W r i g h t , C l a i m a n t . 

SAIF CORPORATION, P e t i t i o n e r on Review, 
v. 

MARVIN C. WRIGHT, Respondent on Review. 
(WCB TP-88016; CA A51030; SC S37533) 

I n Banc 
On r e v i e w f r o m t h e Co u r t o f Appeals.* 
Argued and s u b m i t t e d March 6, 1991. 
John R e u l i n g , A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

p e t i t i o n e r on r e v i e w . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y 
G e n e r a l , and V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

D a v i d C. For c e , o f V i c k & G u t z l e r , Salem, argued t h e cause and f i l e d t h e 
response t o t h e p e t i t i o n f o r respondent on r e v i e w . 

GRABER, J. 
The d e c i s i o n o f t h e Court o f Appeals i s r e v e r s e d , and t h e case i s remanded t o 

t h e C o u r t o f Appeals f o r r e c o n s i d e r a t i o n . 

• J u d i c i a l r e v i e w f r o m t h e Workers' Compensation Board. 102 Or App 598, 795 
P2d 604 ( 1 9 9 0 ) . 

The i s s u e i n t h i s w o r k e r s ' compensation case i s whether ORS 656.593(3) 1 

gave t h e Workers' Compensation Board ( t h e Board) t h e a u t h o r i t y t o d e t e r m i n e 
w h e t h e r SAIF C o r p o r a t i o n (SAIF) was a "pa y i n g agency" w i t h i n t h e meaning o f t h a t 
s t a t u t e . We h o l d t h a t t h e Board had t h e a u t h o r i t y t o make t h a t d e t e r m i n a t i o n . 
A c c o r d i n g l y , we r e v e r s e t h e d e c i s i o n o f t h e Court o f App e a l s , w h i c h h e l d t o t h e 
c o n t r a r y . 

C l a i m a n t s u f f e r e d i n j u r i e s i n a two-car a c c i d e n t i n 1984. He f i l e d c l a i m s 
w i t h f o u r e m p l o y e r s , c o n t e n d i n g t h a t he was i n j u r e d i n t h e c o u r s e and scope o f 
employment and t h a t a t l e a s t one o f t h e f o u r was h i s employer. SAIF r e c e i v e d 
and p r o c e s s e d t h r e e o f t h e c l a i m s , because t h e y i n v o l v e d n o n c o m p l y i n g employers. 
ORS 6 5 6 . 0 5 4 ( 1 ) . 2 I n June 1985, SAIF d e n i e d a l l t h r e e c l a i m s , on t h e ground t h a t 

1 ORS 656.593(3) p r o v i d e s : 

"A c l a i m a n t may s e t t l e any t h i r d p a r t y case w i t h t h e a p p r o v a l o f t h e p a y i n g 
agency, i n w h i c h e v e n t t h e p a y i n g agency i s a u t h o r i z e d t o ac c e p t such a share o f 
t h e p roceeds as may be j u s t and p r o p e r and t h e worker o r t h e b e n e f i c i a r i e s o f 
t h e w o r k e r s h a l l r e c e i v e t h e amount t o which t h e worker would be e n t i t l e d f o r a 
r e c o v e r y under s u b s e c t i o n s (1) and (2) o f t h i s s e c t i o n . Any c o n f l i c t as t o what 
may be a j u s t and p r o p e r d i s t r i b u t i o n s h a l l be r e s o l v e d by t h e b o a r d . " 

2 ORS 656.054(1) p r o v i d e s : 

"A compensable i n j u r y t o a s u b j e c t worker w h i l e i n t h e employ o f a noncomply
i n g employer i s compensable t o t h e same e x t e n t as i f t h e employer had c o m p l i e d 
w i t h ORS 656.001 t o 656.794. The d i r e c t o r s h a l l r e f e r t h e c l a i m f o r such an i n 
j u r y t o t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n w i t h i n 60 days o f t h e d a t e 
t h e d i r e c t o r has n o t i c e o f t h e c l a i m . A c l a i m f o r compensation made by such a 
wo r k e r s h a l l be proc e s s e d by t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n i n 
t h e same manner as a c l a i m made by a worker employed by a c a r r i e r - i n s u r e d em
p l o y e r , e x c e p t t h a t t h e t i m e w i t h i n which t h e f i r s t i n s t a l m e n t o f compensation 
i s t o be p a i d , p u r s u a n t t o ORS 656.652(4), s h a l l n o t b e g i n t o r u n u n t i l t h e d i 
r e c t o r has r e f e r r e d t h e c l a i m t o t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n . " 
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c l a i m a n t was n o t a s u b j e c t worker o f any o f t h e employers. The f o u r t h p u r p o r t e d 
employer d e n i e d t h e c l a i m on t h e same ground. 

A l s o i n 1985, c l a i m a n t f i l e d an a c t i o n a g a i n s t t h e o t h e r d r i v e r who had 
been i n v o l v e d i n t h e a c c i d e n t . H i s case a g a i n s t t h e o t h e r d r i v e r was s e t t l e d on 
J a n u a r y 20, 1986, f o r $81,960.75. Claimant d i d n o t i n f o r m SAIF o f t h e s e t t l e 
ment, and SAIF was n o t o t h e r w i s e aware o f t h e l i t i g a t i o n o r o f t h e s e t t l e m e n t . 
Thus, SAIF d i d n o t consent t o t h e s e t t l e m e n t . See ORS 656.587 ( s e t t l e m e n t be
tween w o r k e r and t h i r d p a r t y must have w r i t t e n a p p r o v a l o f p a y i n g a g e n c y ) ; ORS 
656.593(3) ( c l a i m a n t may s e t t l e t h i r d p a r t y case w i t h a p p r o v a l o f p a y i n g 
a g e n c y ) . The s e t t l e m e n t was d i s t r i b u t e d as f o l l o w s : $29,869.72 t o c l a i m a n t ; 
$27,243.18 t o c l a i m a n t ' s l a w y e r s ; $24,616.65 f o r m e d i c a l expenses; and $231.20 
f o r c o s t s . 

Meanwhile, c l a i m a n t had appealed t h e d e n i a l s o f h i s f o u r c l a i m s . A f t e r a 
h e a r i n g on January 30, 1986, t h e r e f e r e e u p h e l d t h e d e n i a l s , on t h e ground t h a t 
no employer-employee r e l a t i o n s h i p e x i s t e d w i t h any o f t h e f o u r p u r p o r t e d employ
e r s . C l a i m a n t appealed t o t h e Board, which found t h a t c l a i m a n t was a s u b j e c t 
w o r k e r o f one o f t h e t h r e e noncomplying employers whose c l a i m had been r e f e r r e d 
t o SAIF f o r p r o c e s s i n g . The Board s e t a s i d e SAIF's d e n i a l as t o t h a t employer 
and remanded t h e c l a i m t o SAIF f o r p r o c e s s i n g . ^ T h e r e a f t e r , SAIF p a i d c l a i m s 
c o s t s o f $43,418.82, comprised o f t emporary t o t a l d i s a b i l i t y compensation 
($39,693.35), a permanent d i s a b i l i t y award ($2,359.45), and m e d i c a l expenses 
($1 , 3 6 6 . 0 2 ) . 

SAIF f i r s t l e a r n e d o f c l a i m a n t ' s s e t t l e m e n t w i t h t h e o t h e r d r i v e r i n A p r i l 
1988, when c l a i m a n t sought reimbursement f o r t h e $24,616.65 i n m e d i c a l b i l l s 
t h a t had been p a i d d i r e c t l y t o t h e p r o v i d e r s from t h e s e t t l e m e n t . On June 23, 
1988, SAIF f i l e d a " P e t i t i o n f o r D i s t r i b u t i o n " a s k i n g t h e Board f o r an o r d e r 
t h a t w o u l d r e q u i r e c l a i m a n t t o d i s t r i b u t e t o SAIF $36,324.23 as i t s " s t a t u t o r y 
s h a r e " o f t h e t h i r d - p a r t y s e t t l e m e n t , p u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 3 ) . The Board 
d e n i e d t h e p e t i t i o n on t h e ground t h a t SAIF was n o t a " p a y i n g agency"^ e n t i t l e d 
t o s h a r e i n t h e s e t t l e m e n t under ORS 656.593(3), because SAIF had d e n i e d t h e 
u n d e r l y i n g c l a i m . SAIF sought j u d i c i a l r e v i e w o f t h e Board's o r d e r . 

The C o u r t o f Appeals h e l d t h a t , a l t h o u g h t h e Board had j u r i s d i c t i o n over 
SAIF's p e t i t i o n , i t had no a u t h o r i t y t o g r a n t t h e s p e c i f i c r e l i e f s o u g h t . There 
was a d i s p u t e between SAIF and c l a i m a n t , n o t about what amount c l a i m a n t would 
owe under ORS 6 5 6 . 5 9 3 ( 3 ) , b u t about whether SAIF was e n t i t l e d t o any 
d i s t r i b u t i o n a t a l l . The Court o f Appeals reasoned: 

" I n t h e s e t t l e m e n t o f a t h i r d - p a r t y a c t i o n and t h e d i s t r i b u t i o n 
o f t h e proceeds, t h e Board has a u t h o r i t y t o do o n l y two t h i n g s . 
F i r s t , i t may o r d e r w r i t t e n a p p r o v a l o f t h e s e t t l e m e n t by t h e p a y i n g 
agency, i f t h e r e i s a d i s p u t e between t h e p a r t i e s r e g a r d i n g i t . ORS 
656.587. Second, i f t h e s e t t l e m e n t i s approved, 

't h e p a y i n g agency i s a u t h o r i z e d t o accept such a s h a r e 
o f t h e proceeds as may be j u s t and p r o p e r * * *. Any 
c o n f l i c t as t o what may be a j u s t and p r o p e r d i s t r i b u 
t i o n s h a l l be r e s o l v e d by t h e b o a r d . ' ORS 6 5 6 . 5 9 3 ( 3 ) . " 

J The employer sought j u d i c i a l r e v i e w o f t h e Board's o r d e r . The C o u r t o f 
A p p eals a f f i r m e d t h a t o r d e r . Bernards v. Wright, 93 Or App 192, 760 P2d 1388 
( 1 9 8 8 ) . 

4 ORS 656.576 d e f i n e s " p a y i n g agency" as " t h e s e l f - i n s u r e d employer o r 
i n s u r e r p a y i n g b e n e f i t s t o t h e worker o r b e n e f i c i a r i e s . " 
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SAIF v. Wright, 102 Or App 598, 601, 795 P2d 604 ( 1 9 9 0 ) . We a l l o w e d SAIF's 
p e t i t i o n f o r r e v i e w . 

We n o t e a t t h e o u t s e t t h a t " m a t t e r s c o n c e r n i n g a c l a i m under ORS 656.001 
t o 656.794" a r e g e n e r a l l y w i t h i n t h e Board's j u r i s d i c t i o n . ORS 6 5 6 . 7 0 4 ( 1 ) . 
T h i s d i s p u t e i n v o l v e s a m a t t e r c o n c e r n i n g a c l a i m , because t h e amount o f compen
s a t i o n t o w h i c h c l a i m a n t i s e n t i t l e d i s d i r e c t l y i n i s s u e . See ORS 656.704(3) 
( p r o v i d i n g d e f i n i t i o n ) . 5 The more t h a t a p a y i n g agency i s e n t i t l e d t o r e c e i v e , 
t h e l e s s t h a t t h e c l a i m a n t i s e n t i t l e d t o r e t a i n . A p a y i n g agency's r i g h t t o a 
shar e o f t h i r d - p a r t y r e c o v e r i e s d e r i v e s from i t s r e s p o n s i b i l i t y f o r compensa
t i o n . The amount t h a t t h e p a y i n g agency i s e n t i t l e d t o r e c o v e r i s d e t e r m i n e d , 
i n p a r t , by t h e amount o f compensation t h a t i t p a i d . See generally ORS 656.576 
t o 656.595 ( p r o v i d i n g p r o c e d u r e s f o r p a y i n g agency t o r e c o v e r f r o m t h i r d persons 
and n o n c o m p l y i n g e m p l o y e r s ) . ^ Moreover, ORS 656.593 g i v e s t h e Board j u r i s d i c 
t i o n o v e r t h e p a r t i e s o f a worker and a p a y i n g agency and o v e r t h e s u b j e c t mat
t e r o f a w o r k e r ' s r e c o v e r y from a d i r e c t t h i r d - p a r t y a c t i o n . 

The q u e s t i o n here i s : D i d t h e Board have t h e a u t h o r i t y under ORS 656.593 
t o d e c i d e t h a t SAIF was n o t a "pa y i n g agency" and t h u s was n o t e n t i t l e d t o any 
share o f t h e t h i r d - p a r t y s e t t l e m e n t ? Or, as t h e Co u r t o f Appeals c o n c l u d e d , 
does ORS 656.593(3) l i m i t t h e Board's a u t h o r i t y t o d e c i d i n g o n l y how much i s 
owed, and n o t whether i t i s owed a t a l l ? We do n o t r e a d t h e s t a t u t e as n a r r o w l y 
as d i d t h e C o u r t o f Appeals. 

The measure o f an agency's a u t h o r i t y t o a d m i n i s t e r a s t a t u t o r y remedy i s 
fo u n d i n t h e s t a t u t e c r e a t i n g t h e pr o c e d u r e . Board of Medical Examiners v. 
Buck, 192 Or 66, 82, 232 P2d 791 (1 9 5 1 ) . A s t a t u t e can c o n f e r a u t h o r i t y e i t h e r 
e x p r e s s l y o r by necessary i m p l i c a t i o n . Ibid. See also Warren v. Marion County, 
222 Or 307, 320, 353 P2d 257 (1960) (agency has such i m p l i e d powers as a r e 
ne c e s s a r y t o c a r r y o u t t h e powers e x p r e s s l y g r a n t e d ) . 

The key words o f ORS 656.593(3) a r e : " [ T ] h e p a y i n g agency i s a u t h o r i z e d 
t o a c c e p t such a share o f t h e proceeds as may be j u s t and p r o p e r * * *. Any 
conflict as to what may be a just and proper distribution shall be resolved by 
the board." (Emphasis added.) That s t a t u t e e x p r e s s l y g r a n t s a u t h o r i t y t o t h e 
Board t o d e c i d e t h e q u e s t i o n p r e s e n t e d t o i t i n t h i s case. The w o r d i n g o f ORS 
656.593(3) i s b r o a d . "Any c o n f l i c t , " g i v e n i t s n a t u r a l , p l a i n , and o b v i o u s 
meaning, encompasses t h e gamut o f d i s p u t e s about d i s t r i b u t i o n o f t h e proceeds. 
See Perez v. State Farm Mutual Auto. Ins. Co., 289 Or 295, 299, 613 P2d 32 
(1980) ( i n c o n s t r u i n g a s t a t u t e , words o f common usage a r e t o be g i v e n t h e i r 
n a t u r a l , p l a i n , and o b v i o u s meaning). "Any c o n f l i c t " i n c l u d e s a d i s p u t e about 
e n t i t l e m e n t t o a d i s t r i b u t i o n . The words "a j u s t and p r o p e r d i s t r i b u t i o n " a r e 
s i m i l a r l y b r o a d . I n some cases, "a j u s t and p r o p e r d i s t r i b u t i o n " may be no 
d i s t r i b u t i o n a t a l l , as t h e Board d e c i d e d i n t h i s case. 

5 ORS 656.704(3) p r o v i d e s i n p a r t : 

" [ M ] a t t e r s c o n c e r n i n g a c l a i m under ORS 656.001 t o 656.794 a r e t h o s e 
m a t t e r s i n w h i c h a wo r k e r ' s r i g h t t o r e c e i v e compensation, o r t h e 
amount t h e r e o f , a r e d i r e c t l y i n i s s u e . " 

6 I n Schlecht v. SAIF, 60 Or App 449, 455, 653 P2d 1284 ( 1 9 8 2 ) , t h e C o u r t 
o f A p peals a l s o came t o t h e c o n c l u s i o n t h a t t h i s t y p e o f p r o c e e d i n g i s a m a t t e r 
c o n c e r n i n g a c l a i m . 
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F i n a l l y , we n o t e t h a t t h e Board i s t h e most a p p r o p r i a t e t r i b u n a l t o 
d e t e r m i n e what a " p a y i n g agency" i s i n t h e f i r s t i n s t a n c e . 7 The l e g i s l a t u r e 
d e s i g n e d t h e w o r k e r s ' compensation law as an i n t e g r a t e d body o f s t a t u t e s , w i t h 
t h e Board g e n e r a l l y charged w i t h m a t t e r s r e l a t i n g t o t h e a d j u d i c a t i o n o f c l a i m s . 

We h o l d t h a t t h e Board had t h e a u t h o r i t y t o d e t e r m i n e whether SAIF was a 
" p a y i n g agency" under ORS 656.593(3). Because t h e Court o f Appeals c o n c l u d e d t o 
t h e c o n t r a r y , i t d i d n o t examine t h e m e r i t s o f t h e Board's d e c i s i o n . We, t h e r e 
f o r e , remand t h i s case t o t h e Court o f Appeals t o c o n s i d e r t h e m e r i t s o f SAIF's 
p e t i t i o n f o r j u d i c i a l r e v i e w . 

The d e c i s i o n o f t h e Court o f Appeals i s r e v e r s e d , and t h e case i s remanded 
t o t h e C o u r t o f Appeals f o r r e c o n s i d e r a t i o n . 

' "As a m a t t e r o f common law, a c o u r t h a v i n g j u r i s d i c t i o n t o de
c i d e a q u e s t i o n o r d i n a r i l y r e f r a i n s from d o i n g so u n t i l t h e q u e s t i o n 
has f i r s t been d e c i d e d by t h e s p e c i a l i z e d agency t h a t has j u r i s d i c 
t i o n t o d e c i d e i t , b u t t h e c o u r t may s t i l l d e c i d e t h e q u e s t i o n i n 
r e v i e w i n g t h e agency's d e c i s i o n . " 4 Da v i s , A d m i n i s t r a t i v e Law Trea
t i s e 119, 22:11 (2d ed 1983). 

See also Tracy v. Lane County, 305 Or 378, 382, 752 P2d 300 (1988) (Employment 
R e l a t i o n s Board's j u r i s d i c t i o n under ORS 243.752(1) i s p r i m a r y , even i f n o t 
e x c l u s i v e ) . 

C i t e as 312 Or 147 (1991) September 19, 1991 

IN THE SUPREME COURT OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Robert T. W a l t h e r , C l a i m a n t . 

ROBERT T. WALTHER, P e t i t i o n e r on Review, 
v. 

SAIF CORPORATION and JACKSON COUNTY EDUCATION SERVICES, Respondents on Review. 
(WCB 86-02176; CA A64494; SC S37311) 

I n Banc 
On r e v i e w f r o m t h e Court o f Appeals.* 
Argued and s u b m i t t e d October 1 1 , 1990; r e a s s i g n e d August 14, 1991. 
Roger Ousey, o f B i s c h o f f & Strooband, P. C., Eugene, f i l e d t h e p e t i t i o n and 

argued t h e cause f o r p e t i t i o n e r on r e v i e w . 
Jas. Adams, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, f i l e d a response and argued 

t h e cause f o r r e s p o n d e n t s on r e v i e w . W i t h him on t h e response were Dave 
Frohnmayer, A t t o r n e y G e n e r a l , and V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

PER CURIAM 
The o r d e r o f t h e Co u r t o f Appeals d i s m i s s i n g t h e p e t i t i o n f o r j u d i c i a l r e v i e w 

i s a f f i r m e d . 

* J u d i c i a l r e v i e w o f an o r d e r on r e c o n s i d e r a t i o n o f t h e Workers' Compensation 
Board. C o u r t o f Appeals' o r d e r d i s m i s s i n g appeal f i l e d June 6, 1990. 

C l a i m a n t p e t i t i o n s f o r r e v i e w o f t h e Court o f Appeals' o r d e r t h a t d i s 
m issed h i s p e t i t i o n f o r j u d i c i a l r e v i e w because o f l a c k o f p r o o f o f t i m e l y 
f i l i n g . 
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The C o u r t o f Appeals r e c e i v e d c l a i m a n t ' s p e t i t i o n f o r j u d i c i a l r e v i e w 
a f t e r t h e 30-day t i m e p e r i o d a l l o w e d by ORS 656.295 ( 8 ) . The d a t e o f m a i l i n g 
s e r v e s as t h e d a t e o f f i l i n g i f a n o t i c e o f appeal i s " m a i l e d by r e g i s t e r e d o r 
c e r t i f i e d m a i l and t h e p a r t y f i l i n g t h e n o t i c e has p r o o f f r o m t h e p o s t o f f i c e o f 
such m a i l i n g d a t e . " ORS 1 9 . 0 2 8 ( l ) . 1 ORS 19.028(3) p r o v i d e s t h a t ORS 19.028(1) 
a p p l i e s t o p e t i t i o n s f o r j u d i c i a l r e v i e w . T h i s case p r e s e n t s t h e q u e s t i o n o f 
what t y p e o f p r o o f i s necessary i n o r d e r t o prove t h e t i m e o f m a i l i n g under ORS 
19.028. 

C l a i m a n t conceded a t o r a l argument t h a t t h e r e i s no contemporaneous p r o o f 
o f m a i l i n g i n t h i s case. I n Southwest Forest Industries v. Anders, 299 Or 205, 
213, 701 P2d 432 ( 1 9 8 5 ) , t h i s c o u r t h e l d t h a t ORS 19.028 r e q u i r e s t h a t a " l i t i 
g a n t o b t a i n p r o o f a t t h e t i m e o f m a i l i n g i n o r d e r t o s a t i s f y t h e s t a t u t o r y r e 
q u i r e m e n t t h a t t h e l i t i g a n t 'has' p r o o f . " C l a i m a n t asks t h i s c o u r t t o r e c o n 
s i d e r i t s h o l d i n g on t h i s p o i n t . C laimant does n o t p r e s e n t , and o u r i n v e s t i g a 
t i o n does n o t r e v e a l , any c o m p e l l i n g reason t o do so. More i m p o r t a n t l y , s t a t u 
t o r y i n t e r p r e t a t i o n p a r t i c u l a r l y i m p l i c a t e s t h e r u l e o f s t a r e d e c i s i s . When 
t h i s c o u r t i n t e r p r e t s a s t a t u t e , t h a t i n t e r p r e t a t i o n becomes a p a r t o f t h e 
s t a t u t e as i f w r i t t e n i n t o i t a t t h e t i m e o f i t s enactment. State v. Clevenger, 
297 Or 234, 244, 683 P2d 1360 (19 8 4 ) . A c c o r d i n g l y , we w i l l n o t r e c o n s i d e r our 
h o l d i n g . 

We h o l d t h a t t h e p e t i t i o n f o r j u d i c i a l r e v i e w i n t h i s case was n o t t i m e l y 
f i l e d . T h e r e f o r e , t h e o r d e r o f t h e Court o f Appeals d i s m i s s i n g t h e p e t i t i o n f o r 
j u d i c i a l r e v i e w i s a f f i r m e d . 

1 ORS 19.028(1) p r o v i d e s : 

" F i l i n g a n o t i c e o f appeal i n t h e Court o f Appeals o r t h e Supreme 
C o u r t may be accomplished by m a i l . The d a t e o f f i l i n g such n o t i c e 
s h a l l be t h e d a t e o f m a i l i n g , p r o v i d e d i t i s m a i l e d by r e g i s t e r e d o r 
c e r t i f i e d m a i l and t h e p a r t y f i l i n g t h e n o t i c e has p r o o f f r o m t h e 
p o s t o f f i c e o f such m a i l i n g d a t e . Proof o f m a i l i n g s h a l l be c e r t i 
f i e d by t h e p a r t y f i l i n g t h e n o t i c e and f i l e d t h e r e a f t e r w i t h t h e 
c o u r t t o w h i c h t h e appeal i s t a k e n . I f t h e n o t i c e i s r e c e i v e d by 
t h e c o u r t on o r b e f o r e t h e d a t e by which such n o t i c e i s r e q u i r e d t o 
be f i l e d , t h e p a r t y f i l i n g t h e n o t i c e i s n o t r e q u i r e d t o f i l e p r o o f 
o f m a i l i n g . " 
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OVERVIEW OF 

AOE/COE 

ACCIDENTAL INJURY 

AGGRAVATION CLAIM (PROCEDURAL) 

AGGRAVATION (ACCEPTED CLAIM) 

AGGRAVATION/NEW INJURY 
See SUCCESSIVE EMPLOYMENT EXPOSURES 

AGGRAVATION (PRE-EXISTING CONDITION) 
See OCCUPATIONAL DISEASE CLAIMS; 
PSYCHOLOGICAL CONDITION CLAIMS 

APPEAL & REVIEW 
See OWN MOTION RELIEF; REMAND; REQUEST 
FOR HEARING ( F I L I N G ) ; REQUEST FOR 
HEARING (PRACTICE & PROCEDURE); RE
QUEST FOR BOARD REVIEW ( F I L I N G ) ; RE
QUEST FOR BOARD REVIEW (PRACTICE & 
PROCEDURE); REQUEST FOR REVIEW— 
COURTS 

ATTORNEY FEES 

BACK-UP DENIALS (BAUMAN) 
See DENIAL OF CLAIMS 

BENEFICIARIES & DEPENDENTS 

BOARD'S OWN MOTION 
See OWN MOTION RELIEF 

CLAIMS FILING 

CLAIMS PROCESSING 

COLLATERAL ESTOPPEL 

CONDITIONS 
See OCCUPATIONAL DISEASE, 
CONDITION OR INJURY 

CONSTITUTIONAL ISSUES 

COVERAGE QUESTIONS 

CREDIBILITY ISSUES 

CRIME VICTIM ACT 

DEATH BENEFITS 

DENIAL OF CLAIMS 

DEPARTMENT OF INSURANCE & FINANCE 

SUBJECT INDEX 

DEPENDENTS 
See BENEFICIARIES & DEPENDENTS 

DETERMINATION ORDER/NOTICE OF 
CLOSURE 

DISCOVERY 

DISPUTED CLAIM SETTLEMENT 
See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE 
See EVIDENCE 

EMPLOYERS' LIABILITY ACT 

. EMPLOYMENT RELATIONSHIP 
See COVERAGE QUESTIONS 

ESTOPPEL 

EVIDENCE 

EXCLUSIVE REMEDY 

FEDERAL EMPLOYEES LIA B I L I T Y ACT 

FIREFIGHTERS 

HEARINGS PROCEDURE 
See REQUEST FOR HEARING (PRACTICE 
& PROCEDURE) 

INDEMNITY ACTION 

INMATE INJURY FUND 

INSURANCE 
See COVERAGE QUESTIONS; EXCLUSIVE 
REMEDY 

INTERIM COMPENSATION 

See TEMPORARY TOTAL DISABILITY 

JONES ACT 

JURISDICTION 

LABOR LAW ISSUES 
LUMP SUM 
See PAYMENT 

MEDICAL CAUSATION 
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MEDICAL OPINION 

MEDICAL SERVICES 

MEDICALLY STATIONARY 

NONCOMPLYING EMPLOYER 
See COVERAGE QUESTIONS 

NONSUBJECT/SUBJECT WORKERS 
See COVERAGE QUESTIONS 

OCCUPATIONAL DISEASE CLAIMS (FILING) 

OCCUPATIONAL DISEASE CLAIMS 
(PROCESSING) 

OCCUPATIONAL DISEASE, CONDITION OR 
INJURY 

OFFSETS/OVERPAYMENTS 

ORDER TO SHOW CAUSE 
See REQUEST FOR HEARING (PRACTICE 
& PROCEDURE) 

OVERPAYMENTS 
See OFFSETS 

OWN MOTION RELIEF 

PAYMENT 

PENALTIES 

PPD (GENERAL) 

PPD (SCHEDULED) 

REQUEST FOR BOARD REVIEW (FILING) 

REQUEST FOR BOARD REVIEW 
(PRACTICE & PROCEDURE) 

REQUEST FOR REVIEW—COURTS 
(INCLUDES FILING, PRACTICE, 
PROCEDURE) 

RES JUDICATA 

RESPONSIBILITY CASES 

See SUCCESSIVE EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 

SETTLEMENTS & STIPULATIONS 

SUBJECT WORKERS 
See COVERAGE QUESTIONS 
SUCCESSIVE (OR MULTIPLE) EMPLOYMENT 
EXPOSURES 

TEMPORARY TOTAL DISABILITY 

THIRD PARTY CLAIMS 

TIME LIMITATIONS 
See AGGRAVATION CLAIM (PROCEDURAL); 
CLAIMS FILING; REQUEST FOR HEARING 
(FI L I N G ) ; REQUEST FOR REVIEW 
(F I L I N G ) ; REQUEST FOR REVIEW—COURTS 

TORT ACTION 

VOCATIONAL REHABILITATION 

PPD (UNSCHEDULED) 

PERMANENT TOTAL DISABILITY 

PREMATURE CLAIM CLOSURE 
See DETERMINATION ORDER/NOTICE OF 
CLOSURE; MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITION CLAIMS 

REMAND 

REQUEST FOR HEARING (FILING) 

REQUEST FOR HEARING (PRACTICE 
& PROCEDURE) 
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AOE/COE (ARISING OUT OF & IN THE COURSE OF EMPLOYMENT) 
See a l s o : COVERAGE QUESTIONS; HEART CONDITIONS; MEDICAL CAUSATION 
Ac t beyond r e a s o n a b l e bounds o f employment, 2680 
A s s a u l t o r combat defense, 92,965,1774,2009,2326 
Company p i c n i c , 247 
De t o u r , 163,166 
Dual purpose t e s t , 163,166,329 
Dual o r mixed purpose t r i p , 1021 
E l e c t r i c a l c o n t r a c t o r w o r k i n g on own house, 1449 
Employer conveyance e x c e p t i o n , 329 
F i t n e s s c l u b i n j u r y , 1271 
Going & coming r u l e , 163,166,257,316,714,1477,1878,1911,2005,2 545,2760 
H o r s e p l a y , 709 
I d e o p a t h i c cause, motor v e h i c l e a c c i d e n t , 2823 
I d e o p a t h i c o r u n e x p l a i n e d f a l l o r c o n d i t i o n , 275,1742,2373,2518,2541 
I n c i d e n t a l a c t i v i t y , 1363 
" I n c r e a s e d danger r u l e " , 2373 
I n t o x i c a t i o n , 1051,1226 
Lunch b r e a k i n j u r y , 1420,2400 
P e r s o n a l c o m f o r t , 71 *Bold Page = Court Case* 
P e r s o n a l m i s s i o n , 1271,2110,2502 
P i c k i n g up co-worker, 1230 
P r o h i b i t e d c o n d u c t , 257 
P u b l i c s i d e w a l k , 2760 
"Quasi-course o f employment," 1021 
R i s k o f employment, 2376 
S p e c i a l e r r a n d e x c e p t i o n , 329,698 
S u b c o n t r a c t o r i n j u r e d a f t e r work completed, 2602 
T r a v e l i n g employee, 166,1271,1420,2009,2110 
T r i p t o IME, i n j u r y d u r i n g , 2032 
Work r e l a t i o n s h i p t e s t , 163,2602 

ACCIDENTAL INJURY 
See a l s o : AOE/COE; CREDIBILITY; DENIAL OF CLAIMS; MEDICAL CAUSATION 
Burden o f p r o o f 

G e n e r a l l y , 247,1123,2376,2436,2593 
M e d i c a l e v i d e n c e n o t r e q u i r e d , 82 
M e d i c a l e v i d e n c e r e q u i r e d , 34 
1990 Amendments, 855,1505,1837,1931,2271,2436,2482,2599 
Non-complying employer c h a l l e n g e s c o m p e n s a b i l i t y , 1235 
" P r e - e x i s t i n g c o n d i t i o n " d i s c u s s e d , 1931,2482 

C l a i m compensable 
C l a i m a n t n o t p r e s e n t a t h e a r i n g , 1382 
C r e d i b l e c l a i m a n t , 83,275,512,1253,2376,2418,2593 
D i a g n o s i s u n c e r t a i n , 1118 
H e r n i a caused by work, 1253 
I n j u r y r e p o r t e d i m m e d i a t e l y , 489,1118 
M a t e r i a l cause, need f o r t r e a t m e n t , 247,836,855,1837,1931,2271,2368,2482, 

2593,2599,2712 
" O b j e c t i v e f i n d i n g s " c r i t e r i a met, 1505,1678,2518,2541,2619,2623 
P r e - e x i s t i n g c o n d i t i o n made d i s a b l i n g , 751 
P r e - e x i s t i n g c o n d i t i o n made symptomatic 

Scope o f compensable c o n d i t i o n , 1239,2564 
U n c o m p l i c a t e d case m e d i c a l l y , 82 

Cla i m n o t compensable 
C l a i m a n t f a i l s t o appear a t h e a r i n g , r e c o r d i n c o n s i s t e n t , 949,1235 
C l a i m a n t n o t c r e d i b l e , 18,1308,1875,1911,2458,2521,2682 
I n s u f f i c i e n t ( o r no) m e d i c a l e v i d e n c e , 34,141,1123,2436 
Long t i m e between i n j u r y and f i r s t t r e a t m e n t , 34 
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ACCIDENTAL INJURY ( c o n t i n u e d ) 
C l a i m n o t compensable ( c o n t i n u e d ) 

M y o c a r d i a l i n f a r c t i o n , 1123 
O b j e c t i v e f i n d i n g s c r i t e r i a met, 1820 

P e n a l t y i s s u e See DENIAL OF CLAIMS 
Vs. o c c u p a t i o n a l d i s e a s e c l a i m , 272,507,917,1832,1904,2137,2368,2696 

AGGRAVATION CLAIM (PROCEDURAL) 
D e n i a l : what c o n s t i t u t e s , 648 
F i l i n g 

I n c o r r e c t d a t e on D e t e r m i n a t i o n Order, 432,2739 
N o n d i s a b l i n g c l a i m , 1079,2656 
N o n d i s a b l i n g c l a i m n o t c l o s e d , 976 
T i m e l i n e s s i s s u e , 432,2633,2811 

F i v e - y e a r r i g h t s , c a l c u l a t i o n o f , 69 
N o t i c e o f 

Request f o r s u r g e r y vs. wor s e n i n g , 364 
What c o n s t i t u t e s , 380,1442,1883,1939,2467 

P e n a l t i e s 
Conduct r e a s o n a b l e , 380 
Conduct u n r e a s o n a b l e , no "amount t h e n due", 1883 

AGGRAVATION (ACCEPTED CLAIM) See a l s o : DENIAL OF CLAIMS 
A p p l i c a b l e s t a t u t e 

C o n s t i t u t i o n a l c h a l l e n g e , 963 
1990 amendments: 963 , 1735,1937, 1950,2331,2352 , 2357 , 2415 , 2421,2553,2578, 

2 615,2 628,2641,2692,2 694,2 752,2779 
Pre-1990 changes, 2497 

Burden o f p r o o f , 976,1164,1677,1817,1848,2497,2615,2628,2632,2665,2692, 
2694,2779 

D e n i a l s e t a s i d e on p r o c e d u r a l grounds, 1659 
F a c t o r s d i s c u s s e d 

A c c e p t e d c o n d i t i o n "temporary", 911 
A g g r a v a t i o n d e n i a l r e s c i n d e d ; i s s u e moot, 679 
Change i n c o n d i t i o n , 679,2731 
C l a i m a n t ' s t e s t i m o n y , 578 
D i a g n o s t i c t e s t s , 2331 
H e a r i n g l o s s : p r i o r b i n a u r a l award, monaural w o r s e n i n g , 2047 
I n c r e a s e d s e n s i t i v i t y , 2550 
I n c r e a s e d symptoms, 1817,2415,2421,2578 
I n t e r v e n i n g , n o n - i n d u s t r i a l i n j u r y , 467,2415,2421,2578,2628,2694 
L a s t arrangement o f compensation 

Worsening p r i o r t o , 1293,1342 *Bold Page = Court Case* 
Worsening s i n c e r e q u i r e m e n t , 1109,1183,2553 

Lay v s . m e d i c a l e v i d e n c e , 578,1950,2615,2801 
M e d i c a l e v i d e n c e r e q u i r e m e n t , 1950 
M e d i c a l s e r v i c e s v s . a g g r a v a t i o n b e n e f i t s , 2578,2694 
N o n c r e d i b l e c l a i m a n t , 2458 
No p r i o r award, 589,605,638,911,1735,2348 
O b j e c t i v e f i n d i n g s , 1677,1817,1954,2331,2348,2352,2 357,2590,2615,2665,27 52, 

2779 
P r e - e x i s t i n g c o n d i t i o n worsens,. 711,2641,2665 
P r i o r DCS, c u r r e n t c o n d i t i o n , 2843 
P r i o r PPD award v s . temporary w o r s e n i n g , 1240 
P s y c h o l o g i c a l c o n d i t i o n , 585 
T e s t 

14 days' t i m e l o s s , 908,1164 
F u t u r e e x a c e r b a t i o n s ; c o n t e m p l a t i o n t h e r e o f , 589,605,908,1388,1817,1848, 

1937,1950,1995,2106,2331,2550,2 590,2 632,2665,2685,2692,2801 
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AGGRAVATION (ACCEPTED CLAIM) ( c o n t i n u e d ) 
F a c t o r s d i s c u s s e d ( c o n t i n u e d ) 

T e s t ( c o n t i n u e d ) 
I n c r e a s e d l o s s o f e a r n i n g c a p a c i t y , 578,585,638,1164,1388,1735,1817,1937, 

1950,2 331,2415,2421,2 553,2 573,2590,2615,2643,2665,2740,2 7 52,2779,2801 
I n c r e a s e d l o s s o f use o r f u n c t i o n ( s c h e d u l e d i n j u r y ) , 169,1393,2348,2615 
O b j e c t i v e f i n d i n g s , 1735 

Worsening 
Not due t o i n j u r y , 578,679,711,976,1709,2076,2497,2578,2628,2694 
Not p r o v e n , 402,963,1109,1293,1388,1393,1848,1950,1954,2047,2357,2415,2421, 

2443,2458,2553,2615,2632,2 641,2 643,2685,2692,2 731,2 740,27 54 
Proven, due t o i n j u r y , 169,467,585,589,605,638,908,1735,1817,1937,2331,2348, 

2352,2550,2573,2665,2779,2801 

AGGRAVATION/NEW INJURY See SUCCESSIVE EMPLOYMENT EXPOSURES 

AGGRAVATION (PRE-EXISTING CONDITION) See OCCUPATIONAL DISEASE CLAIMS; 
PSYCHOLOGICAL CONDITION CLAIMS 

APPEAL & REVIEW See OWN MOTION RELIEF; REMAND; REQUEST FOR HEARING ( F I L I N G ) ; 
REQUEST FOR HEARING (PRACTICE & PROCEDURE); REQUEST FOR BOARD REVIEW 
( F I L I N G ) ; REQUEST FOR BOARD REVIEW (PRACTICE &' PROCEDURE); REQUEST FOR 
REVIEW—COURTS (INCLUDES FILING, PRACTICE, PROCEDURE) 

ATTORNEY FEES 
See a l s o : JURISDICTION; THIRD PARTY CLAIMS 
As "compensation" d i s c u s s e d , 1314 
Assessed v s . approved f e e , 1293 
F a c t o r s c o n s i d e r e d 

G e n e r a l l y , 156,316,649,1697,1700 
V a l u e o f i n t e r e s t i n v o l v e d , 1920,2496 

Fee a f f i r m e d , awarded o r i n c r e a s e d 
Assessed f e e f o r h e a r i n g o r r e s c i s s i o n o f d e n i a l 

C r o s s - r e q u e s t f o r overpayment d e f e a t e d , 90 
C r o s s - r e q u e s t : PPD i s s u e , 631,649,2433 
D e n i a l r e s c i n d e d 

A t h e a r i n g , 1767 
B e f o r e h e a r i n g 

G e n e r a l l y , 1628,1673,1700,1748,1783,1829,1856,1881,1906,1949,2113, 
2141,2314,2320,2394,2472,2515,2631,2652,2727,2780 

P a r t i e s agree t o u n s p e c i f i e d amount, 915 
R e s c i s s i o n based on o t h e r t h a n a t t o r n e y ' s e f f o r t s , 1814 

E x t r a o r d i n a r y f e e a f f i r m e d , 1230,1513,2379,2599 
E x t r a o r d i n a r y f e e awarded, 2280 
E x t r a o r d i n a r y f e e i n c r e a s e d , 316 
Fee a f f i r m e d , 436,866,984,997,1178,1303,2271,2758,2791 
Fee i n c r e a s e d , 1313 *Bold Page = Court Case* 
Fee s e t by Board, 1237,1240 
O r a l d e n i a l a t h e a r i n g , 903 
Request f o r , a f t e r Board r e v i e w sought, 50 

Board r e v i e w 
C a r r i e r c r o s s - r e q u e s t , compensation n o t reduced, 153,1821,1914,2274 
C a r r i e r r e q u e s t , 316,323,972,1073,1116,1239,1280,1293,1301,1342,1767,1794, 

1883,1937,1939,1942,2271,2292,2329,2712,2787 
E x t r a o r d i n a r y f e e , 2379 
F a c t o r s a p p l i e d , 1280,1767,1794 
Fee i n c r e a s e d , 1313 
For r e c o n s i d e r a t i o n , 2630 
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ATTORNEY FEES ( c o n t i n u e d ) 
Fee a f f i r m e d , awarded o r i n c r e a s e d ( c o n t i n u e d ) 

C o u r t o f Appeals 
Case remanded, 1314,2480,2801 

Former a t t o r n e y ' s f e e , 24,577,621,1701,1856,2388 
Noncomplying employer e s t a b l i s h e s coverage, 1006 
PPD i s s u e : c a r r i e r c l o s u r e , 1262 
Unreasonable conduct 

A p p l i c a b l e s t a t u t e , 1928 
Fee a f f i r m e d , 1631 
Fee n o t i n c r e a s e d , 104,1047 
M u l t i p l e v i o l a t i o n s , m u l t i p l e f e e awards, 617,857 
No p e n a l t y awarded, 83,104,323,380,617,1178,1191,1745,1828,1883,1928, 

2652,2727,2792 
Own M o t i o n case, 863,1108 
P e n a l t y awarded, 169,489,492,585,617,984,1303,1674,1928,2637 
S a n c t i o n s f o r f r i v o l o u s a p p e a l , 2049 
V o c a t i o n a l s e r v i c e s , r e s i s t a n c e t o , 705,1041 

V o c a t i o n a l a s s i s t a n c e i s s u e , 2828 
Fee o u t o f , n o t i n a d d i t i o n t o , compensation 

A g g r a v a t i o n acceptance s e t a s i d e ; new i n j u r y f o u n d , 104 
Cr e a t e s overpayment, 1287 
D e n i a l r e s c i n d e d w i t h o u t h e a r i n g , 601 
F u t u r e compensation, Request f o r d e n i e d , 1651 
Lump sum 

PPD awarded by Board, 220 
PTD, 138 

M i s d i r e c t e d 
P a i d t o c l a i m a n t , 1667,1846 
P e n a l t y i s s u e , 1667 

Own M o t i o n case, 399,863,2394 
P e n a l t y i s s u e f o r l a t e payment o f , 149 
PPD award, 1287 
Premature c l a i m c l o s u r e i s s u e , 1930 
Ref e r e e ' s f a i l u r e t o award, 1636 
TTD i s s u e , 1749 
When t o r a i s e i s s u e , 1287 *Bold Page = Court Case* 

No f e e , o r f e e reduced 
Assessed f e e on D.O. s e t a s i d e , 1293 
Assessed f e e on TTD s e t a s i d e , 1749 
Board r e v i e w 

A t t o r n e y f e e i s s u e , 836,908,1047,1191,1215,1230,1301,1326,1749,1794, 
1829,2141,22 71,2292,2329,2675 

C l a i m a n t ' s c r o s s - r e q u e s t , Referee's d e c i s i o n f o r c l a i m a n t , 309 
No b r i e f f i l e d , 1205,1683,1750,2454,2456,2769 
P e n a l t y i s s u e , 375,648,908,1047,1116,1270,1301,1678,1794,2813 

C r o s s - r e q u e s t , PPD 
Fee re d u c e d , 631 
I s s u e moot ( c l a i m p r e m a t u r e l y c l o s e d ) , 1014 

D e n i a l p a r t l y a f f i r m e d , 142,1417,1835 
D e n i a l r e s c i n d e d b e f o r e h e a r i n g 

D e n i a l r e s c i n d e d , 601,644,1059,1191,1957,2011,2073,2496 
No d e n i a l , 104 
No e v i d e n c e d e n i a l u n r easonable, 35 
S t i p u l a t i o n t o r e s c i n d d e n i a l , 401 

E x t r a o r d i n a r y f e e reduced, 577,1220,2433 
Fee re d u c e d , 10.73, 1239, 1326, 1702, 1937 
" F i n a l l y p r e v a i l " , none on i s s u e s , 516,916,2813 
No d e c i s i o n on m e r i t s , 1988,2395 
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ATTORNEY FEES ( c o n t i n u e d ) 
No f e e , o r f e e reduced ( c o n t i n u e d ) 

Non-complying employer case; c l a i m a n t ' s a t t o r n e y seeks f e e , 1660 
O f f s e t i s s u e , 1171,2060,2824 
Own M o t i o n case, 399 
PPD award r e i n s t a t e d , 829 
P r i o r a t t o r n e y d i d work, 1331 
TTD t e r m i n a t i o n s e t a s i d e , 1522 
Unreasonable conduct 

"Compensation" d i s c u s s e d , 686 
G e n e r a l l y , 237,312,319,423,578,617,897,944, 982 ,1000,1047,1071,1110,1145, 

2076,2122 
No s e p a r a t e f e e when new-law p e n a l t y awarded, 1480,1522,1638,1749,1794, 

1816,1825,1829,1946,1958,2292,2440,2526,2675,2685,2702,2711,2712, 
2746,2798 

" R e s i s t a n c e " d i s c u s s e d , 2122 
V e x a t i o u s o r f r i v o l o u s l i t i g a t i o n , 1107,1823 
V o c a t i o n a l s e r v i c e s i s s u e , 2154 

R e s p o n s i b i l i t y case 
Board r e v i e w 

C a r r i e r s j o i n t l y r e s p o n s i b l e f o r f e e , 101 
Fee award r e s c i n d e d , 1497 
Fee awarded, 25,87,261,512,589,914,944,997,1032,1130,1183,1211,1309,1457, 

1621,1629,1678,1702,2470 
Fee o u t o f compensation, 223,389 
No f e e awarded, 209,718,1120,1221,1799,2455 
One c a r r i e r r e s p o n s i b l e , o t h e r pays, 1466 

H e a r i n g 
B o t h c a r r i e r s pay f e e s , 2662 
No .307 Order: r e s p o n s i b l e employer pays, 209,389,460,589,1013,1284, 

1466,2522,2679 
One c a r r i e r r e s p o n s i b l e , o t h e r pays f e e , 1130,1215 
.307 Order 

A c t i v e , m e a n i n g f u l p a r t i c i p a t i o n , 487,1309,1325,1788 
C o m p e n s a b i l i t y c o n t e s t e d , 926 
D e n i a l r e s c i n d e d b e f o r e h e a r i n g , 2515 
I s s u e d a f t e r h e a r i n g , 1276 
No f e e , 1325 

S e r v i c e s r e n d e r e d b e f o r e h e a r i n g , 1473,1788 

BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS 
BENEFICIARIES & DEPENDENTS 

C h i l d b o r n i n wedlock as b e n e f i c i a r y , 412 
C h i l d c o n c e i v e d b e f o r e wedlock as b e n e f i c i a r y , 412 
Inde p e n d e n t v s . d e r i v a t i v e r i g h t s , 412 
PTD b e n e f i t s : who i s i n c l u d e d i n c a l c u l a t i o n 

C h i l d b o r n a f t e r i n j u r y , 2863 *Bold Page = Court Case* 
U n m a r r i e d p a r t n e r , 2863 

R e d u c t i o n i n b e n e f i t s based on n o n - r e s i d e n t a l i e n s t a t u s , 1692 
Unma r r i e d c o h a b i t a n t , 2107 

U n n a t u r a l c h i l d , in loco parentis s t a t u s , 2107 

BOARD'S OWN MOTION See OWN MOTION RELIEF 

CLAIMS FILING 
" C l a i m " d e f i n e d o r d i s c u s s e d , 190,593,982,984,1007,1466,2397 
" F i l i n g " : employer's knowledge, 593 
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CLAIMS FILING ( c o n t i n u e d ) 
L a t e f i l i n g i s s u e 

Death b e n e f i t s , 412 
Employer knowledge i s s u e , 670 *Bold Page = Court Case* 
Employer p r e j u d i c e i s s u e , 670,1299,1989,2274 
Knowledge o f a c t u a l ( v s . l e g a l ) employer, 1702 
Manager c l a i m a n t f a i l s t o r e p o r t t o c a r r i e r , 2865 
When t o r a i s e i s s u e , 670,917 

N o t i c e o f 
From whom, 1202 
What c o n s t i t u t e s , 1264,2456 

CLAIMS PROCESSING 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE; OWN MOTION RELIEF; 

TEMPORARY TOTAL DISABILITY 
Acceptance 

C l a i m v s . i n j u r y , 702 
I s s u e d d u r i n g pendency o f app e a l , 1188 
Payment o f m e d i c a l s e r v i c e s as, 380,2119,2397 
Scope o f , 561,702,875,937,1053,1120,1284,1359,1432,1441,1454,1683,1690, 

1735,2007,2119,2311,2368,2405,2497,2 554 
Symptoms v s . d i s e a s e , 875,1228,1239 
Vs. r e s c i s s i o n o f d e n i a l , 1191 
What c o n s t i t u t e s , 130,1188,2119 

A g g r a v a t i o n c l a i m 
I n t e r v e n i n g , o f f - j o b i n j u r y , 2578 

C l a s s i f i c a t i o n : n o n d i s a b l i n g vs. d i s a b l i n g , 976,1079 
Duty t o p r o c e s s 

C l a i m c l o s u r e 
A f t e r ATP, p r i o r award suspended, 344 
F o l l o w i n g r e s p o n s i b i l i t y l i t i g a t i o n , 140 
N o n d i s a b l i n g , whether r e q u i r e d , 1377 

L i t i g a t i o n o r d e r , 375,379 
M e d i c a l s e r v i c e s c l a i m 

Burden o f p r o o f , 1683 
G e n e r a l l y , 930,1110 
Pending a p p e a l , 958 
Reasonable & necessary i s s u e , 2643 

N o n - d i s a b l i n g c l a i m 
C l a i m f o r d i s a b l i n g s t a t u s , 159,1202,1326,1659,2040 

Pending a p p e a l , 2430 
E s t o p p e l , e q u i t a b l e 

S u r g e r y a u t h o r i z e d , t h e n c o n d i t i o n d e n i e d , 844 
I ME 

L i m i t on number o f , 2037 
N o t i c e o f , t o a t t o r n e y , 319 *Bold Page = Court Case* 

New i n j u r y v s . a g g r a v a t i o n : one c a r r i e r , 104 
Noncomplying employer c l a i m s 

D elay i n payment o f compensation i s s u e , 1962 
Pro c e d u r e f o r c o n t e s t i n g , 18,1244,1875 
R i g h t t o p r o c e s s , 18 

P e n a l t i e s 
Conduct r e a s o n a b l e , 104,1962,2643 
Conduct u n r e a s o n a b l e , 140,344,375,930,1110,2637 

Suspension o f compensation 
F a i l u r e t o a t t e n d IME, 2037 

Time t o ac c e p t o r deny 
New law a p p l i e s , 1673 
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COLLATERAL ESTOPPEL 
See a l s o : RES JUDICATA 
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CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

CONSTITUTIONAL ISSUES 

COVERAGE QUESTIONS 
Noncomplying employer i s s u e 

I n d ependent c o n t r a c t o r w i t h o u t coverage as s u b j e c t w o r k e r , 2833 
P r e s u m p t i o n o f coverage a p p l i e d , 853 
Whether o r n o t coverage bound, 2539 

N o n s u b j e c t employer i s s u e 
C o n t r a c t t o pay, 1982 
No f i x e d p l a c e o f b u s i n e s s i n Oregon, 403 
P a r t n e r s h i p , 2030 
P r o p e r t y owner vs. manager, 1982,2002 
R i g h t t o c o n t r o l t e s t , 1982 
S u b c o n t r a c t o r ; coverage w i t h prime c o n t r a c t o r , 1387 

N o n s u b j e c t w o r k e r i s s u e 
Casual l a b o r , 2030 
Domestic s e r v a n t , 2090 
Employer n o t s u b j e c t employer, 2851 
Independent c o n t r a c t o r , 263,728,1347,2051,2074,2127 
O u t - o f - s t a t e worker i s s u e , 62,957 
Pre-employment s c r e e n i n g vs. employment, 2145 
Remuneration q u e s t i o n , 2539 
R i g h t t o c o n t r o l t e s t , 332,754 
R i g h t t o t e r m i n a t e , 332 
Sole p r o p r i e t o r , 2069 
S u b c o n t r a c t o r w i t h no s e l f coverage, 219,1702 

Premium a u d i t case 
C a l c u l a t i o n i s s u e , 2127 
Oregon v s . o u t - o f - s t a t e w o r k e r s , 2839 
R e t r o a c t i v e assessment o f premium, 2856 

CREDIBILITY ISSUES 
F i l m impeaches c l a i m a n t , 520 
M e d i c a l d o c t o r 

Impeached, m e d i c a l s t u d i e s , 507 
Re f e r e e ' s o p i n i o n *Bold Page = Court Case* 

A f f i r m e d by Board, 1308 
C r i t i c i z e d , 2280 
D e f e r r e d t o , 92,361,982,1000,1205,1342,1911,1950,1989,2391,2516,2593,2711, 

2775 
I m p l i c i t , n o t e x p l i c i t , 2775 
None g i v e n ; Board d e c i d e s , 512,520,527,2458 
Not d e f e r r e d t o 

Independent r e v i e w o f r e c o r d , 1010,2418,2685 
Substance o f t e s t i m o n y q u e s t i o n , 83,489 
Test i m o n y v s . contemporaneous r e c o r d s , 1053 

S t a n d a r d o f r e v i e w , 2156 
S u f f i c i e n t e v i d e n c e t o s u p p o r t , 2853 

CRIME VICTIM ACT 
A p p e a l , t i m e f o r , 1624 
C h i r o p r a c t i c t r e a t m e n t : no r e f e r r a l , p r o v i s i o n by c a r r i e r , 2794 
C l a i m compensable 

V i c t i m ' s conduct d i d n o t provoke h i s i n j u r i e s , 1337 
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CRIME VICTIM ACT ( c o n t i n u e d ) 
C l a i m n o t compensable 

F a i l u r e t o c o o p e r a t e w i t h p o l i c e , 923,1333 
F a i l u r e t o n o t i f y a u t h o r i t i e s o f c r i m e , 1082,1250 
I n j u r y c o n t r i b u t e d t o by v i c t i m ' s a c t , 1624 
I n s u f f i c i e n t e v i d e n c e o f " c r i m e " , 1128,1718 
L a t e f i l i n g , 923,1082 
Loss l e s s t h a n minimum r e q u i r e m e n t , 923 
Loss o f e a r n i n g s i s s u e , 1318 

C l a i m remanded t o c o n s i d e r new evid e n c e , 2432,2794 
Remanded (D.O.J. Request f o r ) , 2655 

DEATH BENEFITS 
See a l s o : BENEFICIARIES & DEPENDENTS 
Death on t r i p t o d o c t o r , 1021 
Permanent d i s a b i l i t y i s s u e , 2700 
S t a n d i n g , who has, 2700 
S u i c i d e , 2669 

DENIAL OF CLAIMS 
Advance n o t i c e o f d e n i a l r e q u i r e m e n t , 463 
A g g r a v a t i o n v s . c u r r e n t c o n d i t i o n , 648 
Amendment a t h e a r i n g , 1767 
Appeal r i g h t s , n e c e s s i t y o f , 1462 
Back-up d e n i a l 

A p p l i c a b l e law, 836,2379 
Noncomplying employer c o n t e s t s acceptance, 754,2274,2833 
Not p e r m i s s i b l e , 561,836,2148,2813 
P e r m i s s i b l e , 2379 
Set a s i d e , 2292,2379,2657 
.307 o r d e r r e q u e s t e d ; d e n i a l o f c o m p e n s a b i l i t y , 2458 
Vs. c u r r e n t c o n d i t i o n , 66,702,711,1303,1432,1735,2292,2311,2655 

De f a c t o 
G e n e r a l l y , 50,412,552,578,982,984,1178,1264, 2397 
Prima f a c i e case f o r , 1674 
Requirements f o r , 903 *Bold Page = Court Case* 

" M a t t e r c o n c e r n i n g a c l a i m " r e q u i r e m e n t , 2 643 
M i s s t a t e m e n t , s t a n d a r d o f p r o o f , 2269 
Moot ( a l l b i l l s p a i d ) v s . s e t t i n g a s i d e , 501 
Noncomplying employer's, 18,866,1244,2152,2274,2833 
N u l l and v o i d , 2643 
O r a l d e n i a l , 2458 
P a r t i a l d e n i a l 

A t t i m e o f acceptance, 2368 
Vs. back-up d e n i a l , 2554 
Vs. p r e - c l o s u r e , 352,1377,2573 
Vs. p r e m a t u r e , 1303,1690 

P e n a l t y i s s u e 
A g g r a v a t i o n d e n i a l , 169 
B a s i s f o r : TTD v s . m e d i c a l s e r v i c e s , 1191,2727 
Burden o f p r o o f , 1191 
F a i l u r e t o accept o r deny, 323,578 
I n c l u s i v e d a t e s f o r , 1147,2711 
L a t e d e n i a l i s s u e , 169,237,455,593,857,894,908,944,982,984,1145,1253,1509, 

1745,2376,2727,2792,2813 
Reasonableness q u e s t i o n 

B a s i s f o r d e n i a l : argument vs. d e n i a l i t s e l f , 1392 
Conduct r e a s o n a b l e , 115,136,169,2 75,463,477, 631, 894, 984,1076,1118,1166, 

1191,12 53,1303,2137,2280,2452,2458,2482,2504,2 62 5,2704,2727,2813 
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DENIAL OF CLAIMS ( c o n t i n u e d ) 
P e n a l t y q u e s t i o n — R e a s o n a b l e n e s s i s s u e ( c o n t i n u e d ) 

Conduct u n r e a s o n a b l e , 68,83,312,489,585,593, 908, 982, 984,1116,1178,1191, 
1270,1303,1322,1674,1746,2292,2320,2376,2452,2 652,2702,2 711 

C o n t i n u i n g d e n i a l a f t e r b a s i s d e s t r o y e d , 68,1191,1392,1509,1973 
C o n t i n u i n g d e n i a l on Board r e v i e w , 894 
I n f o r m a t i o n a t t i m e o f d e n i a l , 83,115,136,275,477,489,585,593,1746,1881, 

2280,2292,2311,2320,2727 
" R e s i s t a n c e t o payment o f compensation" r e q u i r e m e n t , 2379 
T i m e l i n e s s i s s u e 

A g g r a v a t i o n c l a i m , 2452 
P r e c a u t i o n a r y , 190,1007,2561 
P r e c l o s u r e 

I n v a l i d , s e t a s i d e , 436,561,1303 
Vs. u n r e a s o n a b l e & unnecessary, 741 

Premature i s s u e 
G e n e r a l l y , 593,1303,1653,1690 *Bold Page = Court Case* 
S u r v i v o r b e n e f i t s , 412 

P r o s p e c t i v e 
P o s t - d e n i a l , p r e - h e a r i n g s e r v i c e s , 406 
R e q u i r e d by r u l e , 463 
Set a s i d e , 312,527,1116,1205,1735,2144 
Unpaid b i l l i n g s r e q u i r e m e n t , 741,1454 
Vs. c o m p e n s a b i l i t y , 115 
Vs. c u r r e n t t r e a t m e n t , 741,1205,1454,1767,2144 
Vs. e x c e s s i v e t r e a t m e n t , 741 

S t a n d a r d o f p r o o f , m i s s t a t e m e n t o f , 2269 
R e s c i s s i o n o f d e n i a l , what c o n s t i t u t e s , 1191 
Two d e n i a l s , one c l a i m ( t i m e l i n e s s and s u b s t a n t i v e ) , 1253 
What c o n s t i t u t e s , 1462 

DEPARTMENT OF INSURANCE & FINANCE 
Rulemaking 

Rule i n v a l i d : no p r o p e r impact s t a t e m e n t , 2873 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 
DETERMINATION ORDER/NOTICE OF CLOSURE 

Award, r e d u c t i o n o f , by subsequent Order 
I m p e r m i s s i b l e , 344 
Payment on o r i g i n a l , 1844 

A g g r a v a t i o n r i g h t s , i n c o r r e c t s t a t e m e n t o f , 432 
E a r l i e r c l o s u r e d a t e f o u n d , 1426 
F a c t o r s c o n s i d e r e d 

C o n s e q u e n t i a l c o n d i t i o n n o t s t a t i o n a r y , 2114 
Date o f c l o s u r e v s . subsequent changes, 50,319,323 
Death, 2700 
Denied c o n d i t i o n o r d e r e d accepted: 

S t a t i o n a r y d a t e f o r new c o n d i t i o n , 2556 
D e t e r i o r a t i n g c o n d i t i o n , 1738 
D i a g n o s t i c measures, f u r t h e r , 1653,2421 
Gap i n t r e a t m e n t , 1303 
Improvement a n t i c i p a t e d , 1907 
I s s u e w a i v e d a t h e a r i n g , 679 
M u l t i p l e m e d i c a l exams and d o c t o r s , 527 
No f u r t h e r improvement expect e d , 50,527,984,1293,1738,2490,2611 
No o n g o i n g t r e a t m e n t , 1738,2405,2561 
N o n c r e d i b l e c l a i m a n t , 527 
Nonorganic symptoms, 552 
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DETERMINATION ORDER/NOTICE OF CLOSURE ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

P a i n C e n t e r t r e a t m e n t , 2421 
P a l l i a t i v e v s . c u r a t i v e t r e a t m e n t , 984,1426,2700 
Passage o f t i m e , 1683 
P o s t - c l o s u r e d e t e r i o r a t i o n , 467,1442 
P o s t - c l o s u r e e v i d e n c e , 323,467,1136,2323,2611 
P o s t - c l o s u r e t h e r a p y , 2421 
Preponderance o f m e d i c a l o p i n i o n , 94 
P s y c h o l o g i c a l c o n d i t i o n , 323,1293,2405 
R e f u s a l o f s u r g e r y , 319,1288 
R e f u s a l o f t r e a t m e n t , 1393 
R e t u r n t o work, 2561 
T r e a t i n g p h y s i c i a n v s . IME, 905,1426,2 504,2724,2816 
U n s u c c e s s f u l t r e a t m e n t , 2724 
V o c a t i o n a l a s s i s t a n c e need, 2700 

P e n a l t y i s s u e 
No award f o r permanent d i s a b i l i t y — C o n d u c t u n r e a s o n a b l e , 302 

Premature c l a i m c l o s u r e i s s u e 
Burden o f p r o o f , 319,527,552,1136,1293,1303,1738,1907,1930,2421,2561,2611 
C l o s u r e affirmed,50,94,319,467,52 7,679,904,984,1136,1288,1393,1442,1653, 

1738,2405,2421,2490,2504,2 556,2 561,2611,2700,2724,2816 
C l o s u r e s e t a s i d e , 323,1342,1683,1907,1930,2114 

DISCOVERY 
C a r r i e r ' s ex p a r t e c o n f e r e n c e w i t h t r e a t i n g p h y s i c i a n , 1400 
D i r e c t o r ' s v s . Board's Rule, 1183,2015,2094 
O r a l c o n v e r s a t i o n w i t h d o c t o r , 891 
" O r i g i n a l s o r l e g i b l e c o p i e s " : d a t e r e c e i v e d stamp, 1079 
P e n a l t y i s s u e 

D elay o r r e f u s a l t o comply w i t h r e q u e s t , 908,1745,2015,2122,2331,2752 
P e n a l t y awarded, 2331 
P e n a l t y n o t awarded, 104,908,1047,1183,1315,2015,2094,2122,2752 

R e f e r e e ' s o r d e r a l l o w i n g ; f a i l u r e t o comply, 1400 

V i d e o t a p e as "document", 104 *Bold Page = Court Case* 

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYERS' L I A B I L I T Y ACT 

EMPLOYMENT RELATIONSHIP See COVERAGE QUESTIONS 

ESTOPPEL 
E q u i t a b l e , a p p l i e d v s . c a r r i e r , 844 
E q u i t a b l e e s t o p p e l t o be c o n s i d e r e d on remand, 292 
E q u i t a b l e , n o t p r o v e n , 893 

EVIDENCE 
A d m i n i s t r a t i v e e x p e r t i s e 

O u t - o f - s t a t e l a w s , 2549 
Re m e d i c a l f a c t , 402 
Workin g c o n d i t i o n s i n Oregon, 1087,1237 

A d m i n i s t r a t i v e n o t i c e 
Agency O r d e r s , 1276 

A d m i s s i o n o f e v i d e n c e o r e x h i b i t s i s s u e 
A f f i d a v i t ( c l a i m a n t ' s ) , 291 
C a r r i e r ' s d e l a y i n p r o v i d i n g e x h i b i t : i n f e r e n c e , 914 
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EVIDENCE ( c o n t i n u e d ) 
A d m i s s i o n o f e v i d e n c e o r e x h i b i t s i s s u e ( c o n t i n u e d ) 

C a r r i e r ' s f a i l u r e t o submit e x h i b i t s , 423,585 
D e p o s i t i o n , p o s t h e a r i n g , c a r r i e r ' s : e x c l u d e d , 832 
E x p e r t o p i n i o n 

Based on c o n v e r s a t i o n s w i t h d o c t o r s , 2475 
Consent t o c r o s s - e x a m i n a t i o n i s s u e , 2606 
C u r r i c u l u m v i t a e , 1954 
N e c e s s i t y o f subpoena f o r r e l u c t a n t w i t n e s s , 2606 
Not l i c e n s e d t o t r e a t , 1058 
O u t - o f - s t a t e d o c t o r , 1732 
Q u a l i f i c a t i o n s q u e s t i o n e d , 1198 
T i m e l y d i s c l o s u r e i s s u e , 1198 

Faxed m e d i c a l o p i n i o n , 2771 
Harmless e r r o r , 914 
Hearsay s t a t e m e n t s 

A f f i d a v i t f r o m u n r e l a t e d c o u r t p r o c e e d i n g , 2669 
M e d i c a l r e p o r t s , c l a i m a n t ' s h i s t o r y i s s u e , 1382,1713,1788 
Witne s s e s u n a v a i l a b l e , 151,316,863,914,1382,1702 

Impeachment, r e f u s e d by r e f e r e e , 527,863,1702 
I n f o r m a t i o n r e l a t i n g t o s e t t l e m e n t n e g o t i a t i o n s , 415 
Labor A r b i t r a t o r ' s o p i n i o n , 1513 
M e d i c a l a r t i c l e , 1954,2669 
None a d m i t t e d a t h e a r i n g ; e x h i b i t s c o n s i d e r e d on r e v i e w , 2397 
O f f e r o f p r o o f , 527,2280 
P o l y g r a p h e x a m i n a t i o n , 2280 
P o s t - h e a r i n g s u b m i s s i o n , 184,308,315,862,882,926,1197 
R e f e r e e ' s d i s c r e t i o n , 1702,1713,2475 
R e f e r e e ' s i n a d v e r t e n t o m i s s i o n , 570,1127 
Relevancy i s s u e , 1271 
Reopening r e c o r d f o r , 1525 
Textbook, 2775 
Unsigned m e d i c a l r e p o r t , 1014 
U n t i m e l y d i s c l o s u r e i s s u e 

G e n e r a l l y , 1014 
L a t e s u b m i s s i o n ; r e f e r e e ' s d i s c r e t i o n , 43,585 
P r e j u d i c e r e q u i r e m e n t , 541,1123 
V o c a t i o n a l r e p o r t , 1198 

W i t n e s s , n o t e x c l u d e d , n o t a l l o w e d t o t e s t i f y , 1878 
Agency i n t e r p r e t a t i o n o f A d m i n i s t r a t i v e Rule, 86,153,418,1028 
From a n o t h e r case 

A p p l i e d t o c u r r e n t case, 1647 
M a i l i n g p r e s u m p t i o n , 455 
O f f i c i a l n o t i c e 

•Medical t e x t , 75 
P e n a l t y i s s u e , 423 
Tax r e c o r d s , f a i l u r e t o produce, 2685 

EXCLUSIVE REMEDY 
Co-worker v s . t r u s t e e , 2019 
L a n d l o r d / t r u s t e e i s s u e , 2019 *Bold Page = Court Case* 
Work a c t i v i t y v s . t o r t , 698 

FEDERAL EMPLOYEES L I A B I L I T Y ACT 
T i m e l y f i l i n g o f c l a i m i s s u e , 1984 

FIREFIGHTERS 
Fireman's p r e s u m p t i o n , 1866,2025 
P h y s i c a l exam r e q u i r e m e n t — S u f f i c i e n c y o f , 1866,2025 
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HEARINGS PROCEDURE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

HEART CONDITIONS See ACCIDENTAL INJURY; MEDICAL CAUSATION; OCCUPATIONAL 
DISEASE CLAIMS (PROCESSING); OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

INDEMNITY ACTION 

INMATE INJURY FUND 
C l a i m n o t compensable 

I n j u r y d u r i n g t e m p o r a r y l e a v e , 600,1380 
No compensation f o r work proven, 573 
U n t i m e l y f i l i n g , 1380 

INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 

INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 

JONES ACT 

JURISDICTION 
Board 

A t t o r n e y f e e , d i s c o v e r y v i o l a t i o n , 2837 
A t t o r n e y f e e , r e q u e s t f o r , u n t i m e l y , 2306 
A t t o r n e y f e e , v o c a t i o n a l s e r v i c e s i s s u e , 705,2828 
T h i r d p a r t y e l e c t i o n , 615 

Board (Own M o t i o n ) v s . Hearings D i v i s i o n 
A g g r a v a t i o n r i g h t s , e x p i r a t i o n i s s u e , 69,2414,2467,2684 
C o n t e n t i o n o f new c l a i m v s . r e o p e n i n g , 2266 
D i s c o v e r y i s s u e , 2268 
M e d i c a l s e r v i c e s , 2733 

Board v s . C o u r t o f Appeals 
Noncomplying employer case, 110,360,1260 
W i t h d r a w a l o f Board Order, Request f o r , 1708 

Board v s . Department o f I n s u r a n c e & Finance 
A p p o r t i o n m e n t (TTD) between c a r r i e r s , 1185 
A t t o r n e y f e e *Bold Page = Court Case* 

Noncomplying employer case, 1660 
Unreasonable r e s i s t a n c e i s s u e , 1648,1889,2452,2798 

Enforcement, S t i p u l a t i o n t o p r o v i d e v o c a t i o n a l s e r v i c e s , 1041 
F i r s t d e t e r m i n a t i o n , PPD: new c o n d i t i o n on accepted c l a i m , 570 
M e d i c a l t r e a t m e n t and fees i s s u e s 

B i l l i n g s , 2800,2803 
I n a p p r o p r i a t e , e x c e s s i v e , e t c . , 686,2643,2705 
P a l l i a t i v e c a r e , 2726,2730,2806 
R e f u s a l o f t r e a t m e n t , 2789 
T h r e e - d o c t o r l i m i t a t i o n , 2546,2705,2800,2803 

No DIF o r d e r v e s t s j u r i s d i c t i o n i n Board, 1753 
O u t - o f - s t a t e p r o v i d e r q u e s t i o n s f e e schedule, 2514 
P e n a l t y i s s u e , 1210,1480,1794,1829,1889,1946 
Premature c l a i m c l o s u r e i s s u e , 2556,2721 
PTD r e e v a l u a t i o n , 2027,2035 
Reimbursement between c a r r i e r s , 103,512,926 
Reopened Claims Reserve reimbursement, 1796,1800 

Board v s . H e a r i n g s D i v i s i o n 
Abatement, Referee's Order of/Request f o r Review, 850,1650,1691,1704 
A t t o r n e y f e e , 50,1215 

Department o f I n s u r a n c e & Finance 
Premium a u d i t b i l l i n g a p p e a l: t i m e l y f i l i n g i s s u e , 2045 
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JURISDICTION ( c o n t i n u e d ) 
H e a r i n g s D i v i s i o n 

A g g r a v a t i o n r i g h t s e x p i r e d , 432 *Bold Page = Court Case* 
C o r r e c t i o n o f p r e v i o u s , f i n a l o r d e r , 2133 
D e t e r m i n a t i o n O r d e r / t i m e l y appeal i s s u e , p r o se c l a i m a n t , 1275 
Enforcement, s e t t l e m e n t s t i p u l a t i o n s , 1041 
F i r s t c l o s u r e (PPD i s s u e ) , 1002 
I s s u e w i t h d r a w n by r e q u e s t i n g p a r t y ; o t h e r r a i s e s i t , 2323 
Noncomplying employer 

C o n t e s t s c o m p e n s a b i l i t y o r a l l y , 2637 
P a r t i a l d e n i a l where main c l a i m d e n i e d , appealed, 978 
PPD i s s u e : lump sum a p p l i c a t i o n , payment, 629 
U n t i m e l y appealed D e t e r m i n a t i o n Order, 278 

Statement o f appeal r i g h t s 
I n c o r r e c t , 110,133,360,1260 
Lack o f , 598 

LABOR LAW ISSUES 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
See a l s o : ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE; 

PSYCHOLOGICAL CONDITION CLAIMS 
Burden o f p r o o f 

" C o n s e q u e n t i a l c o n d i t i o n " d e f i n e d o r d i s c u s s e d , 1151,1831,1913,2489,2709, 
2714,2769 

P o s t - J u l y 1990, 1623,1735,1810,2415,2588,2709,2769 
P r e - J u l y 1990, 26,984,1014,1228,1264,1745,2391,2625 

C l a i m compensable 
Back i n j u r y causes f a l l i n g , neck i n j u r y , 2391 
Back i n j u r y , unemployment/alcoholism, 439 
C o n d i t i o n s t r e a t e d p a r t l y compensable, 2625 
C o n s e q u e n t i a l c o n d i t i o n 

Drug a d d i c t i o n , 2543 
Knee i n j u r y causes back c o n d i t i o n , 1843 
Weight g a i n , 2303 

C o n t i n u i n g symptoms s i n c e i n j u r y , 115,638,1151 
D i a g n o s i s , c e r t a i n t y o f , n o t necessary, 1745,2709 
Foot c o n d i t i o n caused by t o e i n j u r y , 348 
G a s t r o i n t e s t i n a l problem: m e d i c a t i o n f o r i n j u r y caused, 984 
I n j u r y - c a u s e d c a r p a l t u n n e l syndrome, 1623 
I n t e r v e n i n g i n j u r y , 2415 
L e f t - s i d e d i n j u r y causes r i g h t - s i d e d c o n d i t i o n , 1068 
Lumbar s t r a i n v s . s p o n d y l o l i s t h e s i s , 1116 
M e d i c a l e v i d e n c e preponderance, 638,2709,2806,2819 
Noncompensable c o n d i t i o n 

R e q u i r e s t r e a t m e n t b e f o r e t r e a t i n g compensable c o n d i t i o n , 2829 
O b j e c t i v e f i n d i n g s , 2709 
P r e - e x i s t i n g c o n d i t i o n 

I n j u r y m a j o r cause o f d i s a b i l i t y , need f o r t r e a t m e n t , 1735,1811,2477, 
2588,2731 

P r e - e x i s t i n g c o n d i t i o n made symptomatic 
G e n e r a l l y , 190 
R e q u i r i n g s u r g e r y , 994,1014 
Symptoms compensable, c o n d i t i o n n o t , 1228 

P r i o r PPD award v s . tem p o r a r y w o r s e n i n g , 1240 
R i g h t arm c o n d i t i o n causes b i l a t e r a l new c o n d i t i o n , 2456 
TMJ caused by i n j u r y , 1745 
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MEDICAL CAUSATION ( c o n t i n u e d ) 
C l a i m n o t compensable 

C o n s e q u e n t i a l c o n d i t i o n 
M a j o r cause t e s t n o t met, 1810,1831,2484,2530,2535,2665,2714,2769 
U n d e r l y i n g c l a i m n o t compensable, 1948 

D i a g n o s t i c t e s t s , 2454 
I n s i g n i f i c a n t c o n t r i b u t i o n 

A c c e p t e d c l a i m t o c u r r e n t c o n d i t i o n , 26 
I n c i d e n t t o need f o r t r e a t m e n t , 34 

I n s u f f i c i e n t m e d i c a l e v i d e n c e , 34,66,237,1303,1393,1856,2327,2355,2441, 
2500,2554 

I n t e r v e n i n g i n j u r y , 2303,2346,2576 
Long p e r i o d w i t h o u t symptoms o r t r e a t m e n t , 130,1053 
Myeloma c o n d i t i o n n o t "masked" by i n j u r y , 1732 
M u l t i p l e p o s s i b l e causes, 930,2355,2448,2611,2697 
M y o c a r d i a l i n f a r c t i o n , 2269 
No c o n t r i b u t i o n , i n j u r y t o c u r r e n t c o n d i t i o n , 1432,2303 
No d i a g n o s i s , 237 
N o n c r e d i b l e c l a i m a n t , 527 
Old i n j u r y , c u r r e n t c o n d i t i o n i s s u e , 66,1454,1709,2697 
O r i g i n a l i n j u r y r e s o l v e d , 2303 
Payment o f b i l l s i s n o t acceptance, 130 
P r e - e x i s t i n g c o n d i t i o n , no p a t h o l o g i c a l change, 1377 
P r e - e x i s t i n g c o n d i t i o n , u n r e l a t e d , 352,593,2448 
Q u e s t i o n a b l e d i a g n o s i s , 527,2530 
S h o u l d e r s u r g e r y / r u p t u r e d d i s c , 507 
T e s t s f a i l t o c o n f i r m d i a g n o s i s , 2441 

D i r e c t & n a t u r a l consequences *Bold Page = Court Case* 
D i s c u s s e d , d i s s e n t , 439 
Drug dependency, 78 
Moto r v e h i c l e a c c i d e n t on t r i p t o d o c t o r , 1021,2032 
"Quasi-course o f employment", 1021 
S u r g e r y f o r non-compensable c o n d i t i o n r e q u i r e d , 144,970 

MEDICAL OPINION 
A n a l y s i s v s . c o n c l u s o r y o p i n i o n 

A t t o r n e y - w r i t t e n o p i n i o n , c o n c u r r e n c e , 2327 
Check-the-box response, 1035,2436 
C o n c l u s o r y o p i n i o n , 66,130,144,922,92 6,930,970,1454,1457 ,1678,1709,1887, 

1902,2119,2327,2787 
H a n d w r i t t e n response t o a t t o r n e y l e t t e r , 1445 
I n a d e q u a t e a n a l y s i s , 237,358,423,970,1123,1341,1451,1511,1709,1866,1870, 

2339,2346,2355,2497,2611,2704 
One-word response, 1264 
P e r s u a s i v e a n a l y s i s , 50,203,997,1123,1151,1222,1341,1735,1767,1790,1832, 

1870,1943,2391,2488,2519,2682 
Based on 

Changed o p i n i o n w i t h o u t e x p l a n a t i o n , 1038,1790,1902,2271,2445 
C l a i m a n t ' s o p i n i o n , 1437,2346 
Complete i n f o r m a t i o n , 203,380,507,1038,1222 ,1240,1678,1870,1873,1943,2391, 

2482,2657 
Exam o r t r e a t m e n t l o n g a f t e r c r i t i c a l e v e n t , 87,1087,1817,2076,2119 
Exams o r t r e a t m e n t b e f o r e , a f t e r key e v e n t , 26,1457 
E x p e r t i s e , g r e a t e r o r l e s s e r , 1038,1123,1790,1866,1870 
E x p e r t i s e : q u e s t i o n a b l e : masters l e v e l c o u n s e l o r , 617 
Form l e t t e r , 516 
G e n e r a l i z a t i o n , n o t s p e c i f i c t o c l a i m a n t , 984 
Impeached o p i n i o n , 507 
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MEDICAL OPINION ( c o n t i n u e d ) 
Based on ( c o n t i n u e d ) 

I n a c c u r a t e h i s t o r y , 380, 52 7, 841,984,992,1000,1053,1145,1204,1388,1445,1502 , 
1664,1678,1841,2302,2303,2327,2405,2458,2 576,2 611,2697,27 72 

I n c o m p l e t e i n f o r m a t i o n , 362,460,841,846,1451,1511,2313,2339,2346 
I n c o n s i s t e n t c o n c l u s i o n s , 127,689,2119,2657 
Long t i m e s i n c e l a s t t r e a t m e n t , 123,2405,2576 
Longterm t r e a t m e n t , 113,423,549,552,1064,1087,1222,1328,1817,1904,1943, 

2391,2482,2665,2819 
"Magic words", n e c e s s i t y o f , 922,1827,1887,2354,2405,2480,2537,2561, 

2576,2588,2709,2826 
N o n c r e d i b l e c l a i m a n t , 18,52 7,1000,1303,1308,2350,2355,2458,2682,2 704 
O p i n i o n c o n t r a r y t o law o f case, 1240,2492,2550 
P o s s i b i l i t y v s . p r o b a b i l i t y , 72,275,672,1866,1924,2436,2537,2553,2696 
Records r e v i e w , 507 
Review o f s t u d i e s , 1732 
S i n g l e exam v s . l o n g - t e r m t r e a t m e n t , 1904 
Temporal r e l a t i o n s h i p , 1123,1454,2497,2500 
U n l i c e n s e d " e x p e r t " , 1058,1073,2280 
U n s u c c e s s f u l t r e a t m e n t , 2724 
V i d e o o f work a c t i v i t y , 1790 
V o c a t i o n a l i s s u e , 181,1451,2568,2582 
Wrong l e g a l t e s t , 144 

N e c e s s i t y o f 
A c c i d e n t a l i n j u r y , 34,141 
A g g r a v a t i o n c l a i m , 976,1240,2497,2641 
C o m p e n s a b i l i t y / r e s p o n s i b i l i t y i s s u e , 16,87,926 
I n j u r y c l a i m / c o n s e q u e n t i a l c o n d i t i o n , 507,527,984,2269,2769 
I n j u r y c l a i m / c u r r e n t c o n d i t i o n , 2576 
I n j u r y c l a i m / c u r r e n t (new) c o n d i t i o n , 1856,2327,2355,2391,2441,2500,2697 
I n j u r y c l a i m / c u r r e n t t r e a t m e n t , 1709,2346 
I n j u r y c l a i m / p r e - e x i s t i n g c o n d i t i o n , 2535 
I n j u r y c l a i m / p y s c h o l o g i c a l c o n d i t i o n , 380,2397 
O c c u p a t i o n a l d i s e a s e c l a i m , 561,584,830,1208,1264,1460,1687,1732,1804,1807, 

1832,1841,1866,1902,2313,2354,2662 
Permanent d i s a b i l i t y , 127 
P s y c h o l o g i c a l c o n d i t i o n c l a i m (O.D.), 628 
R e s p o n s i b i l i t y case, 2572 
S u c c e s s i v e ( o r m u l t i p l e ) employment exposures, 908 

T r e a t i n g p h y s i c i a n 
F i r s t t r e a t m e n t l o n g a f t e r key e v e n t , 130 
I n c o n s i s t e n t o r c o n t r a d i c t o r y o p i n i o n s , 22,127,223,240,283,589,830,908,926, 

1401,1451,1457,1790,1804,1902,2445,2697,2714,2724,2772 
O p i n i o n d e f e r r e d t o , 9,50,123,144,226,512,538,549,984,1014,1064,1120,1222, 

1264,1388,142 6,1460,1735,1767,1779,1786,1817,1832,1943,2413,2482,2662,2709 
O p i n i o n n o t d e f e r r e d t o , 66,127,130,240,362,552,589,830,926,930,1454,1511, 

1664,1732,1790,1866,1902,2076,2313,2519,2530,2611,2697,2724,2772 
*Bold Page = Court Case* 

MEDICAL SERVICES 
A c u p u n c t u r e , 663 
A t h l e t i c c l u b membership, 880 •• 
Burden o f p r o o f , 1664,1697,1709 
C h i r o p r a c t i c o r n a t u r o p a t h i c 

Burden o f p r o o f , 406,631 
Frequency i s s u e , 516,631,663,1664 
L i c e n s e suspended; no reimbursement, 2088 
Not r e a s o n a b l e , necessary, 354,406,1511,1683 
Reasonable & ne c e s s a r y , 1322,1767 

D e t o x i f i c a t i o n , 2543 
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MEDICAL SERVICES ( c o n t i n u e d ) 
D i a g n o s t i c t e s t i n g 

Reasonable & necessary, 380 
Su r g e r y as, 1488 

D i r e c t c o n t r o l and s u p e r v i s i o n , 1005 
DMSO, 1462 
Drug dependency t r e a t m e n t , 78 
E q u i t a b l e e s t o p p e l 

Not a p p l i c a b l e : m i s r e p r e s e n t a t i o n , 893 
Su r g e r y a u t h o r i z e d , t h e n d e n i e d , 844 

E x e r c i s e program, 880 
Fee, d e p o s i t i o n , l i m i t on, 2125 
F u r n i t u r e and o t h e r d e v i c e s 

N o r d i c T r a c k , 1071 
W h i r l p o o l u n i t , 2004 

Home c a r e , 292 
Home m o d i f i c a t i o n s , 4 *Bold Page = Court Case* 
H o s p i t a l i z a t i o n s , 1697 
I n a p p r o p r i a t e t r e a t m e n t i s s u e 

N a t u r o p a t h ' s i n j e c t i o n s , 686 
Lay v s . m e d i c a l e v i d e n c e , 663 
New law, r e t r o a c t i v e a p p l i c a t i o n o f , 1664 
O u t - o f - s t a t e p h y s i c i a n , c h o i c e o f , 612,748 
P a i n C e n t e r , 552 
P a l l i a t i v e c a r e 

1990 l e g i s l a t i v e changes 
Burden o f p r o o f , 1402 
R e t r o a c t i v i t y , 1402 

Reasonable & necessary i s s u e 
C l a i m compensable, 2503 

P e n a l t y i s s u e 
Conduct r e a s o n a b l e , 612,631,686,1331,1359,1402 
Conduct u n r e a s o n a b l e , 1178,1270,1312,1374 
P r o o f o f r e c e i p t d a t e o f b i l l s r e q u i r e m e n t , 1662 

P h y s i c a l t h e r a p y , 663,2401 
P h y s i c a l t h e r a p y v s . e x e r c i s e program, 880 
P s y c h i a t r i c e v a l u a t i o n : purpose f o r u n c l e a r , 444 
P s y c h o l o g i c a l c o u n s e l i n g , 893 
R e f e r r a l t o s p e c i a l i s t , 1116 
Reimbursement o f c l a i m a n t f o l l o w i n g c l a i m acceptance, 471 
S o c i a l work, Master o f , s e r v i c e s o f , 1005 
Spa membership, 189 
Su r g e r y 

D i a g n o s t i c , 1488 
Reasonable & necessary i s s u e , 20,142,970,1817,1835,2357,2641 

Swim t h e r a p y , 123 
TENS u n i t , 1331 
Three d o c t o r l i m i t a t i o n , 421,527 
T r a v e l expenses 

L i m i t a t i o n on d i s t a n c e t o t r e a t i n g d o c t o r , 463 
O u t - o f - s t a t e , 1106 
Payment f o r , 686 
P e n a l t y i s s u e , 984 

T r e a t i n g p h y s i c i a n t o a u t h o r i z e t r e a t m e n t , 1331 
Tre a t m e n t p l a n r e q u i r e m e n t , 663 
U n l i c e n s e d , u n d i r e c t e d c o u n s e l o r , 893 
V i t a m i n s , 686 
Weight l o s s program, 76,1374,2072,2303 
Work h a r d e n i n g program, 1178,2401 
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MEDICALLY STATIONARY 
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NONCOMPLYING EMPLOYER See COVERAGE QUESTIONS; DENIAL OF CLAIMS 

NONSUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 

OCCUPATIONAL DISEASE CLAIMS (FILING) 
F i l i n g 

Employer knowledge imputed t o c a r r i e r , 950 
What c o n s t i t u t e s , 455 

T i m e l i n e s s i s s u e 
A p p l i c a b l e law d i s c u s s e d , 1460 
Date o f d i s a b i l i t y , 507 
Date w o r k e r i n f o r m e d o f d i s e a s e and cause, 1140,1145,1460,1978 
G e n e r a l l y , 144,273,368,1166 
P r e j u d i c e r e q u i r e m e n t , 368 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See a l s o : FIREFIGHTER; PSYCHOLOGICAL CONDITIONS; SUCCESSIVE EMPLOYMENT 

EXPOSURES 
Burden o f p r o o f / a p p l i c a b l e s t a t u t e 

N e c e s s i t y o f d i a g n o s i s d i s c u s s e d , 2757 
Pre-1988: 507,515,561,830,922,1145,1943 
1988: 144,203,368,549,672,890,950,982,1000,1222 ,1393 ,1637,1804,1807,1873, 

1902,2063,2079,2354,2723 
1990: 1502,1687,1841,1870,1924,2311,2413,2 560,2704 
O b j e c t i v e f i n d i n g s , 2762 
" P a t h o l o g i c a l w o r s e n i n g " d i s c u s s e d , 2413 
" P r e d i s p o s i t i o n " d i s c u s s e d , 1924,2826,2859 
P r e - e x i s t i n g c o n d i t i o n " d i s c u s s e d , 2480 
R e t r o a c t i v i t y i s s u e , 1642 

Cl a i m compensable 
Compensable i n j u r y p l u s work exposure, 507 
F i r s t symptoms o f f - t h e - j o b , 1904 
Maj o r cause t e s t met, 922,1460,1827,1870,1873,1904,1943,2354,2480,2586,2826 
M a j o r cause, worsened c o n d i t i o n , 515,2311,2413 
M e d i c a l e v i d e n c e preponderance, 922 
P h y s i c a l c o n d i t i o n , s t r e s s - c a u s e d , 368,1412 
S p e c i f i c c a u s a l agent n o t i d e n t i f i e d , 549 
Symptoms a r e d i s e a s e , 1924,1935,2586 
Waxing & waning w i t h exposure, 549 
Work m a t e r i a l cause, i n c r e a s e d symptoms, 144,950,1222 

C l a i m n o t compensable 
A l l p o s s i b l e non-work causes n o t e l i m i n a t e d , 272,1887 
C a u s a t i o n u n e x p l a i n e d , 272 
Cause " i n h e r e n t " i n c l a i m a n t , 561 
C l a i m a n t n o t a t h e a r i n g , 1788 
Headache c o n d i t i o n , 890,1841 
H e a r t c o n d i t i o n , 346 
M e d i c a l e v i d e n c e 

Does n o t e s t a b l i s h p a t h o l o g i c a l w o r s e n i n g , 1832 
Maj o r cause t e s t n o t met, 561,1000,1145,1154,1393,1502,1687,1790,1804, 

1807,1832,1866,1902,2339,2 516,2537,2696,2859 
None s u p p o r t i n g c l a i m , 584 
Not s u f f i c i e n t t o meet burden o f p r o o f , 203,573,830,866,1205,1208,1341, 

1642,1732,1887,2119,2313,2488,2 704 
M u l t i p l e myeloma/paint exposure, 1732 *Bold Page = Court Case* 
N o n c r e d i b l e c l a i m a n t , 1000,1205,1841,2516 
Other causes d i s p r o v e n , 2519 
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OCCUPATIONAL DISEASE CLAIMS (PROCESSING) ( c o n t i n u e d ) 
C l a i m n o t compensable ( c o n t i n u e d ) 

P h y s i c a l c o n d i t i o n , s t r e s s - c a u s e d , 346,672,890,2079,2762 
P r e - e x i s t i n g c o n d i t i o n n o t worsened by work exposure,203,1393,1432,1502, 

1637,2339,2723 
P r i o r d e n i a l : no wo r s e n i n g s i n c e , 2560 
P s y c h o l o g i c a l / f u n c t i o n a l i n t e r f e r e n c e , 2119,2762 
Symptomatic v s . p a t h o l o g i c a l w o r s e n i n g , 1393,1432 
Symptoms a r e d i s e a s e ; c l a i m a n t n o t c r e d i b l e , 982 
U n r e l a t e d s u r g e r y c o n t r i b u t e s t o c o n d i t i o n , 1902 

Date o f " i n j u r y " , 203,1637,1866,2586 
Vs. i n j u r y c l a i m , 272,507,917,1832,1904,2137,2368,2696 

OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
See a l s o : PSYCHOLOGICAL CONDITION CLAIMS 
Adh e s i v e c a p s u l i t i s , 1902 
A l c o h o l i s m , 439,2669 
A r t h r i t i s , 1222,2311 *Bold Page = Court Case* 
Asthma, 1432,2550 
A v a s c u l a r n e c r o s i s , 702 
B e r t o l o t t i ' s syndrome, 638 
B r o n c h i t i s , 2339 
C a r p a l t u n n e l syndrome, 223,237,732,866,875,1460,1790,1870,1873,2348,2354,2586 
COPD, 1866 
D e g e n e r a t i v e d i s c d i s e a s e , 1804 
D e r m a t i t i s , 178,1821,1935,2752 
D i a b e t e s , 352 
Dysth y m i a , 2397 
End s t a g e r e n a l d i s e a s e (ESRD), 272 
En d o l y m p h a t i c hydrops, 2441 
E p i c o n d y l i t i s , 1284,1870,2696 
F i b r o m y a l g i a , 1831 
F o r a m i n a l s t e n o s i s , 2723 
H a i r l o s s , 1412 
Headaches, 890,1841 
H e a r i n g l o s s , 203,527,573,2047,2313,2441 
H e r n i a , 1253,1502 
H y p e r s e n s i t i v i t y p n e u m o n i t i s , 16 
H y p e r t e n s i o n , 2079 
I r r i t a b l e bowel syndrome, 908 
Lead p o i s o n i n g , 2488 
Lyme d i s e a s e , 1653 
M i g r a i n e headaches, 890 
Myeloma, 1732 
M y o c a r d i a l i n f a r c t i o n , 346,1123,2269 
M y o f i b r o s i t i s , 2530 
Os c a l c i s s p u r , 561 
O s t e o c h o n d r i t i s , 2271 
P e r i l y m p h f i s t u l a , 527,2724 
P e r i p h e r a l n e u r o p a t h y , 352 
P l a n t a r f a s c i t i s , 561,2516 
P l e u r a l p l a c q u e s , 1490 
P s i t t a c o s i s , 1055 
Pulmonary c o n d i t i o n , 1241 
Raynaud's Phenomenon, 922,1647 
R e a c t i v e a i r w a y d i s e a s e , 2550 
R h i n o s i n u s i t i s , 1341 
S i c k b u i l d i n g syndrome, 2339 
Sleep apnea, 978 
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OCCUPATIONAL DISEASE, CONDITION, OR INJURY ( c o n t i n u e d ) 
S p o n d y l o l i s t h e s i s , 1228 
T e n d o n i t i s , 1902,2119 
T h o r a c i c o u t l e t syndrome, 1151 *Bold Page = Court Case* 
T i n n i t u s , 203,2313 
TMJ, 527,1303,1690,1745,1989 
U l c e r a t i v e c o l i t i s , 672 
V e s t i b u l a r d y s f u n c t i o n , 2819 

OFFSETS/OVERPAYMENTS 
A l l o w e d 

PPD v s . PPD, 354,1667,1844 
PPD v s . PTD, 415,423,1423,1859 
TTD v s . PPD, 90,394,415,724,963,1396,1426,2316,2504,2533,2611 
TTD v s . PTD, 2492 

Burden o f p r o o f , 394 
Method o f r e c o v e r y ofoverpayment, 2492 
Not a l l o w e d 

PPD v s . PTD, 2492 
S u b s t a n t i v e v s . p r o c e d u r a l TTD, 614 
TTD v s . PPD, 2329 

Payment p e n d i n g a p p e a l , 1221 
Premature r e q u e s t , 1014,1139 
P r o o f o f , 2533 
When t o r a i s e i s s u e , 1495 

OWN MOTION R E L I E F 
C l o s u r e s e t a s i d e 

C l a i m reopened w h i l e D e t e r m i n a t i o n Order a p p e a l a b l e , 1910 
" H o s p i t a l i z a t i o n d e f i n e d " , 2291 
P e n a l t y i s s u e , 852,863,1108,1210,1252,1480,1619 
Postponement o f a c t i o n 

P remature c l o s u r e (D.O.) vs. Own M o t i o n Reopening, 2268 
Pre-1966 i n j u r i e s , g e n e r a l l y , 990 
R e c o n s i d e r a t i o n r e q u e s t 

P r o c e d u r e f o r , 2574 
T i m e l y f i l i n g i s s u e , 2733 

R e f e r r a l f o r f a c t - f i n d i n g h e a r i n g 
E a r n i n g s i s s u e , 1720 

R e l i e f a l l o w e d 
C a r r i e r r e q u e s t 

Cease TTD, p e n a l t i e s : new c l a i m r e s p o n s i b l e , 1252 
C l o s u r e d a t e a f f i r m e d , 1619 
L a y o f f , 2267,2744 
Pre-1966 i n j u r y , 566,599,1888,2657 
R e c e i p t o f unemployment b e n e f i t s , 2267 
Reimbursement, Reopened Claim Reserve, 599,1292,1800 

C l a i m a n t ' s r e q u e s t f o r o r d e r t o p r o v i d e d i s c o v e r y , 2268 
TTD a l l o w e d o r c o n t i n u e d 

A p p l i c a b l e a d m i n i s t r a t i v e r u l e , 1649 
Enforcement o r d e r , 1480 
F u t i l e t o seek work, 53,1139 
I n c a r c e r a t i o n p r i o r t o w o r s e n i n g , 1477 
Pay p e n d i n g a p p e a l , 1480 
R e t i r e m e n t a f t e r r e o p e n i n g , 611 
Seeking work p r i o r t o s u r g e r y , 430,2344 
S t u d e n t s t a t u s assumed a f t e r w orsening, 1649 

R e l i e f d e n i e d 
C a r r i e r c l o s u r e a f f i r m e d , 2724 
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OWN MOTION R E L I E F ( c o n t i n u e d ) 
R e l i e f d e n i e d ( c o n t i n u e d ) 

C a r r i e r r e q u e s t 
A d v i s o r y o p i n i o n (payment o f TTD pending a p p e a l ) , 1161 
Reimbursement between c a r r i e r s , 103 
Reimbursement, Reopened Claim Reserve, 38,568,609,1796 
S e r v i c e s p r e v i o u s l y a u t h o r i z e d , 609 
TTD c e s s a t i o n n o t a l l o w e d , 611 

1961 i n j u r y , no coverage, 870 
N o t i c e o f C l o s u r e n o t t i m e l y c h a l l e n g e d , 2707 
P e n a l t y i s s u e : no j u r i s d i c t i o n , 1648 
PPD r e q u e s t , 695,1204 *Bold Page = Court Case* 
Pre-1966 i n j u r y 

C a r r i e r r e q u e s t , m e d i c a l expenses, 1717 
C l a i m a n t ' s m e d i c a l expenses, 990,1204,1292,1717 
L i t i g a t i o n expenses, 1717 

Reopening r e q u e s t 
C u r r e n t c o n d i t i o n u n r e l a t e d , 2633 

T r a v e l expenses, t o pharmacy, 865 
TTD r e q u e s t 

Burden o f p r o o f r e s e e k i n g work, 965 
D i a g n o s t i c , n o t c u r a t i v e , h o s p i t a l i z a t i o n , 2291 
E f f o r t s t o f i n d work n o t r e a s o n a b l e , 1707 
Not i n work f o r c e a t t i m e o f worsening, 965,1916,2627,2741 
P r i o r s u r g e r y u n r e a s o n a b l e ; new s u r g e r y needs 2nd r e q u e s t t o c a r r i e r , 993 

R e l i e f w i t h d r a w n : c l a i m n o t compensable, 1066 
Request f o r TTD r e q u i r e s submission t o Board, 2744 

PAYMENT 
Award, permanent 

Suspension w h i l e i n ATP, 344 
Where l a t e r Order " c o r r e c t s " o r i g i n a l , 1844 

Pending a p p e a l , s t e p s r e q u i r e d , 2637 
Pending a p p e a l , when new law a p p l i e s , 1480,2637,2687,2746,2796 
Pending r e v i e w , l a t e r r e v e r s a l , 1221 
PPD, s c h e d u l e d , r a t e SEE PPD (SCHEDULED) 

PENALTIES 
"Amounts t h e n due" r e q u i r e m e n t 

D i s c u s s e d , 1047,2711,2771 
G e n e r a l l y , 83,237,312,319,380,578,686,2872 
M e d i c a l s e r v i c e s as, 958,1178,1674,2331 
No d o u b l e compensation, same c a r r i e r , 958 

As compensation, d i s c u s s e d , 1314 
"Compensation" t h e n due d i s c u s s e d , 278,379,2813 
Double p e n a l t y , 617,1683 
E x c e s s i v e (more t h a n 2 5 % ) , 1829 
F r i v o l o u s m o t i o n ( t o d i s m i s s ) , 1823 
F r i v o l o u s o r v e x a t i o u s r e q u e s t f o r h e a r i n g , 649 
I s s u e , when t o r a i s e , 1106 
Requirement: compensable c l a i m , 1823 
"Then" due d i s c u s s e d , 1270 

PPD (GENERAL) 
A p p l i c a b l e s t a n d a r d s 

Governed by l a t e s t m e d i c a l l y s t a t i o n a r y d a t e , , 452 
M u l t i p l e c l o s u r e s , 452 
1988 c l o s u r e , e v a l u a t e d p o s t - J u l y 1990, 409 
Two c l o s u r e s appealed, 90,135 
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PPD (GENERAL) ( c o n t i n u e d ) 
Award red u c e d based on n o n - r e s i d e n t a l i e n s t a t u s , 1692 
F i r s t r a t i n g : R eferee's a u t h o r i t y , 1002 
L a s t arrangement o f compensation 

Unappealed c l o s u r e : a f f e c t on l a t e r appealed c l o s u r e , 827 
Worsening s i n c e r e q u i r e m e n t , 135,827 

Lump sum: a p p l i c a t i o n f o r , as w a i v e r , 629 
Order on R e c o n s i d e r a t i o n (DIF's) 

S t a n d a r d o f r e v i e w , 2592 
P e n a l t y i s s u e *Bold Page = Court Case* 

L a t e - p a i d award, 908 
R e c o n s i d e r a t i o n ( c l a i m c l o s u r e ) t i m e f o r , 2059 
U n d e r l y i n g i n j u r y f o u n d n o t compensable, 1416 
When t o r a t e 

Death, 2700 
D e t e r m i n a t i o n Order/Own M o t i o n r e o p e n i n g , 216 
H e a r i n g : c l a i m a n t n o t m e d i c a l l y s t a t i o n a r y , 1442 
I m m e d i a t e l y p r i o r t o a l l e g e d a g g r a v a t i o n , 679 
I m m e d i a t e l y p r i o r t o noncompensable i n j u r y , 737 
New i n j u r y / D e t e r m i n a t i o n Order on p r i o r c l a i m , 512 

Worsening s i n c e l a s t arrangement o f compensation r e q u i r e m e n t , 135 

PPD (SCHEDULED) 
A f f e c t e d body p a r t 

Arm, 199,457,602,815,1195,1264 
Arm v s . f o r e a r m , 1287,1447 
Eyes, 153 
F i n g e r ( s ) , 667,1217,2445 
F o o t , 348,544,552,902,1028,1667,2405 
Forearm, 135,967,1040,1396,1445,1641,192 6,1968, 242 6, 2808,2817 
Hand, 256,667,1131,1173,1191,1767,1864,2445,2708 
H e a r i n g l o s s , 738,2047 
H i p , 679 
Knee, 26,76,646,887,960,1035,1176,1426,1815,2095,2323,2395,2405,2621,2784, 

2854 
Leg ( h i p ) , 306 
Leg, 544,887,1060,1758,2421 
T h i g h , 972,1028 
T o e ( s ) , 348 
V i s i o n , 1173 
W r i s t , 1786 

Burden o f p r o o f , 2 784 
C l e a r & c o n v i n c i n g e v i d e n c e 

Award made, 256,815,887,1040,1176,1426,1767,1968 
Award n o t made, 76,199,457,646,679,1217,1864,1926,2395 
D i s c u s s e d , 199,646,1264 

Computing award 
F i n g e r s , hand, f o r e a r m awards, 2445 
F i n g e r s v s . hand, 667,1926 

F a c t o r s c o n s i d e r e d 
A m p u t a t i o n , 1217 
A t r o p h y , 887,1811,2621 
Bone s p u r , 552 
C h r o n i c c o n d i t i o n 

Award made, 306,623,646,815,887,902,1060,1176,12 64,142 6,1667,1758,1786, 
1926,1968,2395,2426,2784 

Award n o t made, 199,967,1028,1393,1396,2405,2621 
M u l t i p l e body p a r t s , 1264,1873 

D e r m a t o l o g i c a l c o n d i t i o n , 1173 
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PPD (SCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n s i d e r e d ) 

"Due t o i n j u r y " r e q u i r e m e n t , 26,1393,1396,1445,1968,2405 
F o o t / l e g c o n v e r s i o n , 1028,1667 
G r i p s t r e n g t h , 135,199,457,623,1131,1173,1195,1264,1393,1767,1786,1811,1864, 

1926,1968,2 708,2808,2817 
I n j u r y t o unscheduled body p a r t , 199,1667,1758,1811 
I n s t a b i l i t y , 2395 
Lay v s . m e d i c a l e v i d e n c e , 153,602,972,2335,2708,2817 
Loss o f o p p o s i t i o n , 667 
Loss o f s e n s a t i o n , 135,679,967,1028,1173,1264,2445 
"Loss o f use o r f u n c t i o n " r e q u i r e m e n t , 217 
P a i n , 457,544,623,667,679,815,2405,2854 
Permanency r e q u i r e m e n t , 1195 
P h y s i c a l t h e r a p i s t ' s o p i n i o n , 1926 
P r e - e x i s t i n g d i s a b i l i t y , u n r e l a t e d , 26,2426 
P r e - e x i s t i n g , measured impairment, 738 
P r i o r award (same c l a i m ) , 1131 
P r i o r i n j u r y , award, 1426 
Range o f m o t i o n *Bold Page = Court Case* 

A c t i v e v s . p a s s i v e , 887 
A r t h r i t i s a f f e c t i n g , 960 
Brace, use o f , 887 
Comparison w i t h c o n t r a l a t e r a l j o i n t , 1968 
"Normal" d e v i a t i o n vs. s t a n d a r d s , 1396 
P h y s i c a l t h e r a p i s t ' s f i n d i n g s , 1968,2787 
T i m i n g o f exam, 2405 
T r e a t i n g p h y s i c i a n v s . more r e c e n t examiner, 902,1815 

R e f e r e e ' s o b s e r v a t i o n s , 1811 
R e t u r n t o r e g u l a r work, 646 
S u r g e r y 

A r t h r o s c o p i c debridement, 2405 
C a r p a l t u n n e l r e l e a s e , 623 
F i n g e r a m p u t a t i o n , 667 
F o o t , 2405 
O p e r a t i v e v s . d o c t o r ' s r e p o r t , 646 
Meniscectomy, 646,2323,2395,2621 

T o e s / f o o t c o n v e r s i o n , 348 
Weakness, 306,679,1028,1447,1667,2323,2421,2784 
When t o e v a l u a t e i m p a i r m e n t , 2784 

L a s t arrangement o f compensation 
ATP b e f o r e , 827 
Unappealed, 827 
Worsening s i n c e r e q u i r e m e n t , 827,1035,1281,2095,2784 

Rate p e r degree 
Date $305 e f f e c t i v e , 267,448,1004,1097,1149,1190,1195,1217,1218,1346,1750, 

1864,2 584,2618,2 621,2 769,2 781 
D e t e r m i n a t i o n Order a f f i r m e d a f t e r 5/7/90, 1217 
F i n a l i t y o f i s s u e d i s c u s s e d , 2338,2584 
G e n e r a l l y , 2395 
P e n a l t y i s s u e , 1190,1317,2618 
S e t t l e m e n t : agreement b e f o r e 5/7/90, s i g n e d a f t e r , 1218,1247 
S e t t l e m e n t a l l o w e d : c o n d i t i o n a l agreement, 1618,1802,2279 
S t i p u l a t i o n s e t a s i d e : " c o n d i t i o n a l " agreement on payment, 1618 
S t i p u l a t i o n s i g n e d a f t e r 5/7/90, 2781 

St a n d a r d s ( J u l y , 1988) a p p l i e d , 457,679,972,1393,2095,2854 
S t a n d a r d s ( J a n u a r y 1989) a p p l i e d , 135,153,199,348,544,602,623,646,815,887, 

902,960,967,1060,1173,1176,1217,1396,142 6,1815,1864,1926,1968,2323, 
2395,2405,2421,2621,2 708 
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PPD (UNSCHEDULED) 
See a l s o : PPD (GENERAL) 
Back & neck 

No award, 127,155,602,605,866,1002,1228,1445,1919,2303,2611,2675,2772 
1-15%, 302,449,674,932,956,1136,1138,1162,1301,1617,1873,2321,2389,2635 
16-30%, 30,56,72,119,184,205,2 50,335,342,355,393,410,418,446,578,984,1517, 

1667,1784,1900,2335,2437 
31-50%, 79,94,173,195,208,452,474,544,631,654,832,860,882,899,979,1028,1131, 

1853,1914,2421,2775 
51-100%, 438,481,520,552,738,1293,2660 

Body p a r t o r system a f f e c t e d *Bold Page = Court Case* 
Coccyx, 2621,2741 
C y s t o c e l e , r e c t o c e l e , 2443 
D e r m a t i t i s , 1821,2752 
D i a b e t e s , 2405 
H i p , 972,2277 
Jaw, 1288 
P s o r i a s i s , 2556 
P s y c h o l o g i c a l c o n d i t i o n , 12 5,161,283,348,394,527,602,1426,1752,2660 
Pulmonary c o n d i t i o n , 1198 
S h o u l d e r , 181,197,199,217,394,434,654,899,960,1060,1131,1262,1359,1811, 

2787,2799 
T i n n i t u s , 602 
V e s t i b u l a r p roblems, 602 

C l e a r & c o n v i n c i n g e v i d e n c e i s s u e 
Award i n c r e a s e d o r made, 199,452,520,552,1198,1288,1758,1821,2384,2443, 

2621,2741 
Award n o t i n c r e a s e d , 30,125,153,161,181,195,205,302,358,393,394,434,481, 

882,960,1028,1131,1136,1517,1617,1873,2466,2 556,2 635,2 752 
Di s c u s s e d o r d e f i n e d , 30,195,199,393,605,1136,1198,1370 
M i t i g a t i o n o f damages i s s u e , 1517,1721 
No award, no i n c r e a s e , 283,605 
Wage d i f f e r e n t i a l , 1028,1821 

F a c t o r s c o n s i d e r e d 
A d a p t a b i l i t y 

F u n c t i o n a l o v e r l a y , 552 
I n a b i l i t y t o p e r f o r m work t r a i n e d f o r , 438 
I n c o n s i s t e n t m e d i c a l o p i n i o n , 449,631 
L a t e s t r e p o r t , 544,631 
Lay v s . m e d i c a l e v i d e n c e , 394,474,932,2307,2335 
" M o d i f i e d work" d i s c u s s e d , 1853,2277,2307,2775 
No r e l i a b l e e v i d e n c e r e l i f t i n g , 520 
Not w o r k i n g f o r reason o t h e r t h a n i n j u r y , 527,882,1900 
P a i n , 474 
P h y s i c a l c a p a c i t y w i t h l i m i t a t i o n s : c a l c u l a t i o n , 94,173,184,418,474,1758 
P s y c h o l o g i c a l f a c t o r s a f f e c t i n g , 125 
R e f u s a l o f m o d i f i e d work, 155,184 
R e f u s a l o f p h y s i c a l c a p a c i t y e v a l u a t i o n , 410 
Re g u l a r v s . m o d i f i e d work, 1162,1853,2307,2335,2437 
R e g u l a r work, u n s u c c e s s f u l r e t u r n t o , 1288 
R e t u r n t o m o d i f i e d work, 197,199,250,337,899,1131,1198,1370,1426,1784,2752 
R e t u r n t o r e g u l a r work, 302,674,1359,2621 
R e t u r n e d t o , l e f t , m o d i f i e d work, 79,181,342,904,932,1162,1262,1900,2321 
Seasonal o r t e m p o r a r y work, r e t u r n t o , 342,1131,1262 
S p o r a d i c work, r e t u r n t o , 882 
S t r e n g t h r e q u i r e m e n t s , j o b a t i n j u r y , 205 
S t r e n g t h r e q u i r e m e n t s , m o d i f i e d j o b , 1900 
"Usual & customary work" d i s c u s s e d , 337 
Vs. c l e a r & c o n v i n c i n g e v i d e n c e , 125 
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PPD (UNSCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

A d a p t a b i l i t y ( c o n t i n u e d ) *Bold Page = Court Case* 
Work a t i n j u r y , 72 
"Work o f f e r " d i s c u s s e d , 410,481,520,2775 

N o n c r e d i b l e c l a i m a n t , 2350 
P r i o r award 

D i f f e r e n t c l a i m , award n o t reduced, 355,452,956,2660,2675 
D i f f e r e n t c l a i m , award reduced i n c u r r e n t c l a i m , 30,208,882,1224,1370,2384 
Same c l a i m , 50,452 

S k i l l s 
C a p a b i l i t y o f p e r f o r m i n g a t t i m e o f d e t e r m i n a t i o n , 72,197 
" S u c c e s s f u l l y p e r f o r m e d " d i s c u s s e d , 2321 
SVP d i s c u s s e d , 394,449,544,631,2421 

T r a i n i n g 
Award made, 552,1131,1784,1853 
Award n o t made, 30,173,184,205,410,418,474,520,527,578,631,899,932,1293, 

1758,1900,2421 
C o l l e g e degree, 1131 
D i s c u s s i o n , 30,173,205,418,1900,2421 

Wage d i f f e r e n t i a l , 446,1136 
I m p a i r m e n t 

As p r e r e q u i s i t e t o d i s a b i l i t y award, 283,2466,2530,2845 
A t t e n d i n g p h y s i c i a n v s . preponderance o f ev i d e n c e , 1914,2530 
A t t e n d i n g p h y s i c i a n ' s r o l e , 1990 amendments, 2799 . 
B r a c h i a l p l e x u s , 217 
C h r o n i c c o n d i t i o n ( l o s s o f r e p e t i t i v e use) 

As i m p a i r m e n t , 418 
Award made, 72,.94,153,173,181,184,250,394, 418, 527, 674,1028,1131,1283, 

1293,1301,1359,1370,1517,1667,1784,1811,1900,2277,2335,2421,2504,2635 
Award n o t made, 155,520,605,674,860,866,904,1873,2389,2443,2466,2621,2767, 

2787 
Lay v s . m e d i c a l e v i d e n c e , 605,1162,1784,2767,2787 
M u l t i p l e body p a r t s , 153,181,654,899 

C l a i m a n t ' s t e s t i m o n y 
C r e d i b l e , 50,125,1198 
Exag g e r a t e s symptoms, 79,552 
Not c r e d i b l e , 56,155,520 

Co m p u t a t i o n : c a l c u l a t i o n w i t h f r a c t i o n , 1138 
Comp u t a t i o n : c o m b i n i n g v s . adding 

D i s c b u l g e o r derangement, 631,882 
G e n e r a l l y , 394,1758,1811 
Ranges o f m o t i o n , 481 
Sh o u l d e r , 434 

D i s c b u l g e o r derangement 
Award made, 173,578,631,860,882,1131,1359,2335 
Award n o t made, 72,250,605,654,674,899,1301,1784,1825,2389,2421,2504 
Burden o f p r o o f , 72,250,605,654 

D i s c u s s e d o r d e f i n e d , g e n e r a l l y , 418,1288 
"Due t o i n j u r y " 

P e r c e n t a g e a t t r i b u t a b l e t o , 1853 
Requirement, 30,127,1002,1426,1445,1653,1667, 2277, 2405, 2500,2504,2556, 

2611,2816 
F u n c t i o n a l o v e r l a y , 605,2611,2816 
Lay v s . m e d i c a l e v i d e n c e , 882 
M e d i c a l o p i n i o n , v o c a t i o n a l i s s u e , 181 
M e n t a l d i s o r d e r 

A d j u s t m e n t d i s o r d e r , 348,1426 
D i a g n o s i s by p s y c h o l o g i s t o r p s y c h i a t r i s t r e q u i r e m e n t , 1028 
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PPD (UNSCHEDULED) ( c o n t i n u e d ) 
I m p a i r m e n t ( c o n t i n u e d ) 

M e n t a l d i s o r d e r ( c o n t i n u e d ) 
D ysthymic o r d e p r e s s i v e d i s o r d e r , 161,2660 
P e r s o n a l i t y d i s o r d e r , 161,527 
P s y c h o n e u r o s i s , 125,394,527,1752 

P a i n 
Award n o t made, 866,1811 
Award made, 30,882,972 

Permanency r e q u i r e m e n t , 348,1228,1288,1653,1919,2397,2660 
P h y s i c a l t h e r a p i s t ' s o p i n i o n , 1811 
P r e - e x i s t i n g c o n d i t i o n 

Worsens p o s t - i n j u r y , 737 
Range o f m o t i o n 

A v e r a g i n g two r e p o r t s , 1028 
Comparison w i t h o p p o s i t e h i p , 972 
D i f f e r e n t "normal" f r o m Standards r e j e c t e d , 1131 
I n c o n s i s t e n c i e s i n r e p o r t , 72 
M u l t i p l e body p a r t s , 1853 
P h y s i c a l t h e r a p i s t ' s f i n d i n g s , 972,1914,1919 
T i m i n g o f r e p o r t r e l i e d upon, 605,631,1370,2335 
T r e a t i n g p h y s i c i a n v s . IME, 72,394,631,904,1028,1370 
U n r e l i a b l e , 520,605,882,984,2389,2 504,2 611 

R e f e r e e ' s o b s e r v a t i o n s , 1811 
Sensory l o s s , 654 
S k i n d i s o r d e r , 1821 *Bold Page = Court Case* 
S t i p u l a t i o n t o p a r t i c u l a r v a l u e s , 674 
S t r e n g t h , l o s s o f , 181,217,358,654,1131,1811 
S u r g e r y 

G e n e r a l l y , 181,358,474,520,544,578,631,899,932,1028,1370,1667,1758 
P r i o r t o t h i s i n j u r y , 1667 
R e f u s a l o f , 1288 

L a s t arrangement o f compensation 
ATP b e f o r e , 827 
Permanent w o r s e n i n g s i n c e r e q u i r e m e n t , 50,434,82 7 
Unappealed, 82 7 

M i t i g a t i o n o f damages i s s u e , 1288,2660 
P r e - s t a n d a r d s " g u i d e l i n e s " a p p l i e d 

C l o s u r e d a t e v s . m e d i c a l l y s t a t i o n a r y d a t e , 446 
G e n e r a l l y , 119,1451 

S t a n d a r d s : c l o s u r e d a t e v s . h e a r i n g d a t e , 882 
Sta n d a r d s ( J u l y , 1988) a p p l i e d , 30,195,866,882,972,1667,2384,2466 
St a n d a r d s ( J a n u a r y , 1989) a p p l i e d , 56,72,79,90,94,125,153,161,173,181,184, 

199,205,250,283,342,394,418,434,474,481,520,544,578,602,605,631,674,832, 
1028,1060,1162,1198,12 62,1288,1293,1359,1370,142 6,1445,1517,1617,1752, 
1758,1784,1821,1900,2 335,2405,2421,2504,2 5 56,2621,2 675,2752,2767,2 775 

S t a n d a r d s , v a l i d i t y o f , 1617 

PERMANENT TOTAL DISABILITY 
Award 

A f f i r m e d , 9,149,2 70,309,538,570,871,876,1328,1354,1492 ,1632,1934,1942,247 5, 
2490,2492,2582,2714 

Made, 14,295,415,423,1141,1423,1779,1859 
Reduced, 1401 
Refused, 306,434,481,520,527,729,960,979,1293,1435,2 364,2405,2 568,2669 
Reversed, 119,552,1060,1437,1451,1529,1758,2027 , 2084 

Burden o f p r o o f 
G e n e r a l l y , 119,527,871,876,960,979,1141,1293,1492,1632,2568 
Odd l o t , 14,119,295,415,42 3,552,1060,1354,1423,1451,2405,247 5,2 582 
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PERMANENT TOTAL DISABILITY ( c o n t i n u e d ) 
Burden o f p r o o f ( c o n t i n u e d ) 

PTD awarded by D e t e r m i n a t i o n Order, appeal t h e r e f r o m , 1401 
E f f e c t i v e d a t e , 295,415,423,1632,1859,2714 
F a c t o r s c o n s i d e r e d 

Age 
30-40 years,1354 
41-50 y e a r s , 14,119,538,552,871,1141,1437,1779 
51-60 y e a r s , 423,481,979,1632,2568 
61+ y e a r s , 295,415,876,1060,1451,1492,2492,2582 

E d u c a t i o n 
No f o r m a l , o r i l l i t e r a t e , 423,1354 
1-6 y e a r s , 552,979,1492 
7-11 y e a r s , 415,871,1060,1451,2582 
1 2 t h grade/GED, 14,119,295,1141,1758,1779,2568 
H i g h e r e d u c a t i o n o r t r a i n i n g , 1437 

L a s t arrangement o f compensation 
Worsening s i n c e r e q u i r e m e n t , 2568 

M e d i c a l i s s u e s / o p i n i o n s / l i m i t a t i o n s 
D e r m a t i t i s , 1942 
F u n c t i o n a l o v e r l a y , 876 
L i g h t work l i m i t a t i o n , 1141,1293,1354,1435,1492 
L i m i t a t i o n s 

Lay v. m e d i c a l o p i n i o n , 1060,1141,1437,1758 
Medium work, 1451 
Se d e n t a r y work, 119,871,1401,2384,2492,2568 

Moderate i m p a i r m e n t , 960 
No r e c e n t o p i n i o n , 2568 
N o n c r e d i b l e c l a i m a n t , 520,527 
O p i n i o n commenting on v o c a t i o n a l i s s u e s , 2568,2582 
P a i n , 1632,1779,2475,2492 
P o s t - i n j u r y u n r e l a t e d d i s a b i l i t y , 2582 
P r e c l u d e w o r k i n g , 538,2492 
P r e - e x i s t i n g c o n d i t i o n 

B o r d e r l i n e m e n t a l r e t a r d a t i o n , 423,1354 
D i s a b l i n g , 415,538,1060,1328,1492,2 714 
U n a f f e c t e d by i n j u r y , 527,960,1060,1293,2669 
Worsened by i n j u r y , 149,570,1437 
Worsens p o s t - i n j u r y , 729 *Bold Page = Court Case* 

P s y c h o l o g i c a l problems 
R e l a t e d , 423,570,871,1437,1632,1859,1934,2492,2582 
U n r e l a t e d , 552 

Severe d i s a b i l i t y , 9,14,415,2582 
S u r g e r i e s , m u l t i p l e , 1492,1779,2475 

M o t i v a t i o n 
E f f o r t s n o t r e a s o n a b l e , -306,434,481,520,527,552,960,979,1437,1529,1653, 

2384,2568 
E f f o r t s r e a s o n a b l e , 9,149,270,871,1141,1423,1492,1942,2490,2492 
F u t i l e t o seek work, 295,309,415,423,570,876,1328,1354,1632,1779,1859, 

1942,2475,2492,2582 
" G a i n f u l & s u i t a b l e " employment i s s u e , 119,1354,2018,2084,2490 
Lack o f , as consequence o f i n j u r y , 2568 
L i m i t e d o p p o r t u n i t i e s g e o g r a p h i c a l l y , 14,119 
R e f u s a l t o accept j o b , 1653,2048 
R e t i r e m e n t , 481,960,1423,1492 
R e t u r n t o work a t t e m p t s , 481,527,1942,2490 
R e t u r n e d t o , l e f t work, 979,1060,1354,1451,1859 
S e l f - p r o c l a i m e d i n a b i l i t i e s , 979,2384 
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PERMANENT TOTAL DISABILITY ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

M o t i v a t i o n ( c o n t i n u e d ) 
V o c a t i o n a l s e r v i c e s 

C e s s a t i o n 
P r e - e x i s t i n g c o n d i t i o n worsened, 729 
P s y c h o l o g i c a l c o n d i t i o n causes, 1934,2582 

C o o p e r a t i v e w i t h , 9,538,1141,1423,1632,2582 
R e f u s a l t o c o o p e r a t e w i t h , 1529,2405,2568 
T e r m i n a t i o n : moved o u t o f s t a t e , 9 

W i l l i n g t o seek work i s s u e , 876,1328,1779,1859,1981,2384,2475,2582 
V o c a t i o n a l i s s u e s , e v i d e n c e 

E x p e r t assesses p h y s i c a l i m p a i r m e n t , 520,1141 
Job a v a i l a b i l i t y 

E s t a b l i s h e d , 2384 
G e n e r a l l y , 1758 
G e o g r a p h i c a l a r e a , 2475,2680 
S p e c u l a t i v e , 1423,1492 

"Normal" l a b o r market d i s c u s s e d , 434,1942,2018,2630 
O p i n i o n p e r s u a s i v e , 871,1141,1328,1423,1437,1758 
O p i n i o n u n p e r s u a s i v e , 552,871,1328,1401,1423,1492 
P a r t - t i m e work, 119,309,415,481,552,1437,1451,2084 
S p e c i a l l y c r e a t e d j o b , 270,415,2018 
S p e c u l a t i v e 

F u t u r e changes, 14 *Bold Page = Court Case* 
G e n e r a l l y , 1942 

T r a n s f e r a b l e s k i l l s 
Good, 119,1401 
None, 14,415,423,481,1141,1423 

V o c a t i o n a l e x p e r t o f f e r s p s y c h o l o g i c a l o p i n i o n , 1401 
R e e v a l u a t i o n 

R e v e r s a l a f f i r m e d , 2027 

PREMATURE CLAIM CLOSURE See CLAIMS PROCESSING; DETERMINATION ORDER/ 
NOTICE OF CLOSURE 

PSYCHOLOGICAL CONDITION CLAIMS 
I n j u r y v s . o c c u p a t i o n a l d i s e a s e , 40 
O c c u p a t i o n a l d i s e a s e c l a i m 

A p p l i c a b l e s t a t u t e 
1988 amendments, 11, 40, 226, 368,608,846,894,937,1010,1038,12 37,1412,1513, 

2280,2302,2450 
1990 amendments, 841 

Burden o f p r o o f 
" C l e a r and c o n v i n c i n g " e v i d e n c e d i s c u s s e d , 846,1369 
G e n e r a l l y , 59,628,1076,1087,1412,1834,2361 
" G e n e r a l l y i n h e r e n t " c o n d i t i o n s d i s c u s s e d , 2142,2155 

Case remanded 
Manner o f d i s c h a r g e i s s u e ; g r i e v a n c e a r b i t r a t o r ' s d e c i s i o n , 2361 

C l a i m compensable 
D i s c i p l i n a r y a c t i o n n o t r e a s o n a b l e , 2280 
Employment c o n d i t i o n s n o t g e n e r a l l y i n h e r e n t , 226,368,894,937,1076,1087, 

1237,1257,1412,2280 
P r e - e x i s t i n g c o n d i t i o n worsened, 368 
Real and o b j e c t i v e e v e n t s , 226,368,543,937,1087,1412,1513,2280 
Work exposure major cause, 1513,2280 

C l a i m n o t compensable 
C l a i m a n t n o t c r e d i b l e , 362,1010 
C l e a r and c o n v i n c i n g t e s t n o t met, 846,2302,2450,2563 
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PSYCHOLOGICAL CONDITION CLAIMS ( c o n t i n u e d ) 
O c c u p a t i o n a l d i s e a s e c l a i m ( c o n t i n u e d ) *Bold Page = Court Case* 

C l a i m n o t compensable ( c o n t i n u e d ) 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 59,362,628,841,2302 
No g e n e r a l l y r e c o g n i z e d m e n t a l d i s o r d e r , 911,1038,2302 
O f f - j o b s t r e s s o r s n o t c o n s i d e r e d by d o c t o r , 841,2302 
Reasonable d i s c i p l i n a r y o r c o r r e c t i v e a c t i o n , 11,40,628,846,2450 
S t r e s s o r s n o t r e a l and o b j e c t i v e , 1369,1834 
T e r m i n a t i o n , 526,851,1018 
T r a i n i n g i s s u e , 2450,2563 

R e l a t i o n s h i p : c u r r e n t c o n d i t i o n t o accepted c o n d i t i o n 
Burden o f p r o o f , 50 

R e l a t i o n s h i p t o p h y s i c a l i n j u r y o r di s e a s e c l a i m 
Burden o f p r o o f , 50,380,1388,1939,2114,2117,2379,2397 
C l a i m compensable 

A d j u s t m e n t t o i n j u r y , p a i n , 50,527,617,2115,2117 
Back-up d e n i a l s e t a s i d e , 2657 
C o n s e q u e n t i a l c o n d i t i o n a n a l y s i s , 2397 
P r e - e x i s t i n g c o n d i t i o n worsened, 2117 
Preponderance o f m e d i c a l e v i d e n c e , 423,1240,1388,2115 
T o x i c exposure, c o n v e r s i o n r e a c t i o n , 2379 
U n l i c e n s e d " e x p e r t " o p i n i o n , 1073 

Cl a i m n o t compensable 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 2119,2655 
P r e - e x i s t i n g a l c o h o l i s m worsens, 2669 
P r e - e x i s t i n g c o n d i t i o n not worsened, 380 
Relapse i n t o d r u g a d d i c t i o n , 2405 
S u i c i d e , 2669 

REMAND 
By Board 

D i s m i s s a l s e t a s i d e 
No p a r t y r e q u e s t e d d i s m i s s a l , 292 

For f u r t h e r p r o c e e d i n g s 
To a d m i t l a b o r a r b i t r a t o r ' s d e c i s i o n , 2361 
To a l l o w subpoena o f p h y s i c i a n who r e f u s e s c r o s s - e x a m i n a t i o n , 2606 
To c o n s i d e r M o t i o n f o r J o i n d e r , 1418,1764 
To c o n s i d e r p o s t - h e a r i n g r e p o r t s , 1395 
To c o n s o l i d a t e w i t h new h e a r i n g (premature c l o s u r e i s s u e ) , 1643 
To d e t e r m i n e 

A t t o r n e y f e e , p e n a l t y , PPD, 1041 
A t t o r n e y f e e , .307 case, 487,1789 
C o m p e n s a b i l i t y , 1169 
Date document r e c e i v e d ; t i m e l i n e s s o f a g g r a v a t i o n c l a i m , 1079 
E n t i t l e m e n t t o TTD: a g g r a v a t i o n c l a i m , 1415 
I f S t i p u l a t i o n u n d e r s t o o d , f u l l y e n t e r e d i n t o , 104,835 
R e s p o n s i b i l i t y , 1075,1741 
S u b j e c t i v i t y , worker and employer, 1525,2539 
Whether a t t o r n e y f e e a p p r o p r i a t e , 1075 
Whether c a r r i e r conduct estopped, 292 
Whether c l a i m became d i s a b l i n g w i t h i n year o f acceptance, 159 
Whether d i s m i s s a l j u s t i f i e d , 108,192,291,1175,1723,1886,1945,2294,2584, 

2773 
Whether document s h o u l d be a d m i t t e d , 541 
Whether f a i l u r e t o appear was w a i v e r o f appearance, 2765 
Whether f e d e r a l c l a i m f i l e d , compensable, 132 
Whether LWHA c l a i m f i l e d , 254 
Whether o u t - o f - s t a t e c l a i m f i n a l l y d e t e r m i n e d , 1523 
Whether p e n a l t y s h o u l d be assessed, 1956 
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REMAND ( c o n t i n u e d ) 
By Board ( c o n t i n u e d ) 

For f u r t h e r p r o c e e d i n g s ( c o n t i n u e d ) 
To h o l d f u l l h e a r i n g on a l l i s s u e s , 244,1850 
To i d e n t i f y e x h i b i t s a d m i t t e d , 1441 
To l i t i g a t e N o t i c e o f C l o s u r e , 1046 
To make r e c o r d s i m i l a r t o p r i o r h e a r i n g , 8 
To t a k e e v i d e n c e (overpayment i s s u e ) , 149 5 

M o t i o n f o r , a l l o w e d 
M e d i c a l r e p o r t s n o t o b t a i n e d by d i s c o v e r y , 1839 
To d e v e l o p e v i d e n c e : Referee i g n o r e d i s s u e , 292 
To d e v e l o p f u r t h e r e v i d e n c e , 947,2532 

M o t i o n f o r , d e n i e d 
Case n o t i n s u f f i c i e n t l y developed, 153,155,257,300,418,527,967,1047,1205, 

1457,1640,1653,1678,1687,1883,2314,2329,2 391,2433,2 705 
C l a i m a n t ' s a t t o r n e y waives c l a i m a n t ' s appearance, 313 
Evidence a v a i l a b l e f o r Board t o c o n s i d e r , 2782 
Ev i d e n c e a v a i l a b l e w i t h due d i l i g e n c e , 58,75,309,316,558,947,1028,1166, 

1523,1776,1883,2292,2314,2323,2329,2516,2791 
I m m a t e r i a l e v i d e n c e , 1878,2437 
I r r e l e v a n t e v i d e n c e , 1276,1435,1457,2549 *Bold Page = Court Case* 
I s s u e r e s e r v e d , 1131 
No m o t i o n f o r c o n t i n u a n c e a t h e a r i n g , 1435,1457,2323 
P a r t i e s agree Board can d e c i d e case, 1382 

To a l l o w p a r t i e s t o amend s t i p u l a t i o n , 1958 
To m a i l Order t o a l l p a r t i e s , 37 

By C o u r t o f Appeals 
S a f e t y case, 2869 
Summary judgement s e t a s i d e , 1984 
To c o n s i d e r p e n a l t i e s , f e e s , 2148 
To d e t e r m i n e 

Adequacy o f p h y s i c a l exam (Fireman's p r e s u m p t i o n ) , 2025 
A p p l i c a b i l i t y o f aggressor defense, 2009 
A t t o r n e y f e e s , 713,2129,2130,2145,2872 
B a s i s f o r a t t o r n e y f e e s , 1280 
C o m p e n s a b i l i t y 

A g g r a v a t i o n c l a i m , 2843 
I n j u r y c l a i m , 2137,2823 
M e n t a l s t r e s s c l a i m , 2142,2155 
Noncomplying employer c l a i m , 754 
O c c u p a t i o n a l d i s e a s e c l a i m , 1341,1979,2063,2092,2093, 

2094,2112,2131 
C o n t e m p l a t i o n o f e x a c e r b a t i o n s , a g g r a v a t i o n c l a i m , 1995 
E n t i t l e m e n t t o PTD award, 753,1981,2035,2048 
E n t i t l e m e n t t o PTD b e n e f i t s : l a b o r s t r i k e , 2867 
N o n - s u b j e c t w o r k e r s t a t u s , 2051,2069,2127 
R e s p o n s i b i l i t y , 722,1976,2052 
Scope o f employer's acceptance, 2007 
TTD r a t e , 7 52 *Bold Page = Court Case* 
Whether c l a i m p r e m a t u r e l y c l o s e d , 1980 
Whether c l a i m a n t w i l l i n g t o work (PTD), 1981 
Whether d i s c o v e r y d e l a y u n r easonable, 2837 
Whether o f f s e t a p p r o p r i a t e , 724 
Whether t r e a t m e n t r e a s o n a b l e , necessary, 741,2144 

To e x p l a i n c o n c l u s i o n r e : unreasonableness, 1973 
To e x p l a i n PPD award, 2894 
To i d e n t i f y e x h i b i t s a d m i t t e d , 1441 
To o r d e r t h i r d p a r t y d i s t r i b u t i o n , 2038 
To p r o v i d e reasoned a n a l y s i s ( r e s p o n s i b i l i t y i s s u e ) , 2847 
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REMAND ( c o n t i n u e d ) 
By C o u r t o f Appeals ( c o n t i n u e d ) *Bold Page = Court Case* 

To r e c o n s i d e r 
Order based on ev i d e n c e n o t i n r e c o r d , 2112 
PPD award, 2845 

To r e s o l v e i n c o n s i s t e n c y : 100% PPD vs. PTD, 2018 
By Supreme C o u r t 

To c o n s i d e r " p a y i n g agency" s t a t u s , 2876 

REQUEST FOR HEARING (FILING) 
L a t e f i l i n g i s s u e 

D e n i a l 
Address i s s u e , 1064 
Date c l a i m a n t r e c e i v e d n o t i c e i s s u e , 308 
Date o f m a i l i n g i s s u e , 575,657,1792 
Good cause i s s u e 

C a r r i e r ' s t a r d y f o r w a r d i n g t o Board, 575 
Lack o f d i l i g e n c e , 676 
N o t i c e t o a t t o r n e y i s s u e , 403,732 
N o t i c e t o c l a i m a n t i s s u e , 2082 
R e l i a n c e on c a r r i e r ' s employee's s t a t e m e n t , 246 
Request s e n t t o c a r r i e r , 1064 
U n c e r t a i n t y o f r e c e i p t d a t e , 1792 

M a i l i n g v s . r e c e i p t i s s u e , 308,403,1064 
More t h a n 180 days i s s u e , 94,240,308 
Premature: no r e q u e s t f o r s u r v i v o r ' s b e n e f i t s made, 412 

D e t e r m i n a t i o n Order, appeal from, 1183 
" F i l i n g " d a t e d i s c u s s e d , 657,2346 
Noncomplying employer's: c l a i m c o m p e n s a b i l i t y c o n t e s t e d , 754,866 
Request f o r h e a r i n g doesn't i n c l u d e d e n i a l , 94 

M u l t i p l e d e n i a l s : s e p a r a t e Requests f o r H e a r i n g r e q u i r e d , 677 
Premature, 1483 
S t a n d i n g : c a r r i e r n o t " p a r t y " r e ano t h e r c a r r i e r ' s d e n i a l , 266 
What c o n s t i t u t e s , 220,657,677,720,754 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
Abatement, Referee's Order of/Request f o r Review, 850,1921 
A c c e l e r a t e d h e a r i n g , a u t h o r i t y f o r , 836,1202,1299,2342 
Acknowledgement by Hearings D i v i s i o n , 2773 
A u t h o r i t y , R e f e r e e ' s , scope o f 

C o m p e n s a b i l i t y o f c l a i m i s s u e / t r e a t m e n t d e c i s i o n , 336 
PPD i s s u e : f i r s t c l o s u r e , 1002 

C l o s i n g a r g u m e n t — W r i t t e n , u n s o l i c i t e d : how t o handl e , 257 
C o n t i n u a n c e , M o t i o n f o r 

D e n i a l o f , Referee's 
A f f i r m e d , 1911,2401 
D e p o s i t i o n s h o u l d have been arra n g e d e a r l i e r , 1234 
Reversed, 1643 
St a n d a r d o f r e v i e w , 1643 

"Convening" o f h e a r i n g d i s c u s s e d , 836,1299 
D i s m i s s a l , Order o f 

A f f i r m e d 
Former a t t o r n e y l a c k s a u t h o r i t y t o a p p e a l , 1529 
No appearance by c l a i m a n t o r a t t o r n e y , 1129,2129 
Order a l l o w i n g d i s c o v e r y n o t f o l l o w e d , 1400 

Made: noncomplying employer's d n e i a l a n u l l i t y , 1244 
Not r e q u e s t e d , s e t a s i d e by Board, 22,380,406,487,492,549,950,1018,1038, 

1396,1445 
P r e j u d i c e : w i t h v s . w i t h o u t , 197,1068 
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REQUEST FOR HEARING (PRACTICE & PROCEDURE) ( c o n t i n u e d ) 
D i s m i s s a l , Order o f ( c o n t i n u e d ) 

Set a s i d e 
Coverage i s s u e t o be addressed, 1387 
Overpayment i s s u e r i p e , 1495 
Postponement g r a n t e d , 645 
Remand f o r h e a r i n g , 1723 
Waiver o f r i g h t t o seek d i s m i s s a l , 1713 

F i n a l Order 
What c o n s t i t u t e s , 37 

I s s u e 
A d v i s o r y o p i n i o n , 1004 
Beyond scope o f Referee's a u t h o r i t y , 247 
D e n i a l amended a t h e a r i n g , 1767 
D e n i a l i s s u e d l e s s t h a n 10 days b e f o r e h e a r i n g , 1110,1113 
D e n i a l , scope o f , 2719,2779 
Formal v s . i n f o r m a l r a i s i n g o f , 2433 
J u r i s d i c t i o n , 2739 
New v s . same i s s u e , 1205 
Not r a i s e d ; R eferee s h o u l d n ' t d e c i d e , 22,112,115,997,1246,1309 
PPD; d i s m i s s a l r e v e r s e d , 1442 
Pro se c l a i m a n t : scope o f i s s u e s r a i s e d , 1275 
R a i s e d a f t e r c l a i m a n t ' s case p r e s e n t e d , 670 
R a i s e d f i r s t a t e x p e d i t e d h e a r i n g , 1047 
R a i s e d f i r s t a t h e a r i n g , 300 
R a i s e d f i r s t i n c l o s i n g argument, 1396 
Reserved, 1131 
Ripeness q u e s t i o n , 1195,1495,1936 
Vs. argument, when t o r a i s e , 2401 
Waived: R e f e r e e s h o u l d n ' t d e c i d e , 679 
Waiver o f r e s p o n s i b i l i t y defense, 2714 

J o i n d e r , M o t i o n f o r 
A l l o w e d , 1764 
New law v s . o l d law, 1764 

" L i t i g a t i o n o r d e r " d i s c u s s e d , 2016 
M o t i o n t o D i s m i s s 

A l l o w e d *Bold Page = Court Case* 
Case p r e v i o u s l y d i s m i s s e d , 1068 

Denied 
C l a i m a n t ' s a t t o r n e y p r e s e n t , ready t o proceed, 1713,1788,2043 
New o c c u p a t i o n a l d i s e a s e i s s u e ; a g g r a v a t i o n a c c e p t e d , 518 

Not r u l e d on; case remanded, 1175 
Noncomplying employer 

C h a l l e n g e t o acceptance, 1235 
Postponement o r c o n t i n u a n c e , M o t i o n f o r 

B a s i s f o r , d i s c u s s e d , 1723 
E x t r a o r d i n a r y c i r c u m s t a n c e s 

Not shown, 313,1129 
Shown, 645,1497 

Not a l l o w e d , 309,1723 
R e c o n s i d e r a t i o n 

Time f o r , 110,192,1921 
U n r e p r e s e n t e d p a r t y : e n t i t l e m e n t t o r e p r e s e n t a t i o n , 2319 
W i t h d r a w a l o f O p i n i o n & Order, 2319 
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REQUEST FOR BOARD REVIEW (FILING) 
See a l s o : JURISDICTION 
Abatement, Referee's Order of/Request f o r Review, 850,1895 
Cross-Request, n e c e s s i t y o f , 1253,1457 
D i s m i s s a l o f 
CDA approved; i s s u e moot, 1699,2568 *Bold Page = Court Case* 
No n o t i c e t o a l l p a r t i e s , 610 
Request n o t m a i l e d t o , r e c e i v e d by, Board t i m e l y , 820 
Set a s i d e ; p r e s u m p t i o n of. u n t i m e l i n e s s overcome, 1496 
Un r e p r e s e n t e d c l a i m a n t , 820 
U n t i m e l y f i l i n g 

R e f e r e e ' s R e c o n s i d e r a t i o n o r d e r w i t h o u t j u r i s d i c t i o n , 110,133 
W i t h d r a w a l by one p a r t y , c r o s s - r e q u e s t n o t d i s m i s s e d , 1933 

F i n a l o r d e r o f Ref e r e e , n e c e s s i t y o f , 1966 
I n c o r r e c t s t a t e m e n t o f appeal r i g h t s , 110,133 
M o t i o n t o d i s m i s s 

A l l o w e d 
H e a r i n g r e q u e s t i n t e n d e d as r e q u e s t f o r Review, 1712 
M u l t i p l e c a r r i e r s , one d i s m i s s e d (DCS), 1181,2341 
No n o t i c e t o a l l p a r t i e s , 1706 
Request f o r Review a g a i n s t c l a i m a n t ' s wishes, 1249 
U n t i m e l y f i l i n g , 1652,1712 

Denied 
Amended o r d e r n o t mentioned, 547 
Arguments i m p r o p e r , c o n t e n t i o n t h a t , 2342 
A t t o r n e y copy sent t o wrong address, 1501 
C r o s s - r e q u e s t t i m e l y made, 1803,1960 
F a i l u r e t o s t a t e reasons f o r a p p e a l , 2486 
F a i l u r e t o s t a t e whether compensation s t a y e d , 1364 
F r i v o l o u s appeal contended, 2338 
I s s u e n o t mooted by subsequent a c t i o n s , 641 
M u l t i p l e c a r r i e r s , no i s s u e r a i s e d a g a i n s t one, 1876,1898 
No abatement, Referee's o r d e r , 1704 
No b r i e f f i l e d , 1823 
No copy o f Request t o c l a i m a n t , 12 69 
R e c o n s i d e r a t i o n Order i n c l u d e s p r i o r Order, 2437 
R e c o n s i d e r a t i o n Order t i m e l y appealed, 55,598 
Request f o r h e a r i n g w i t h d r a w n , d i s m i s s e d , appealed, 2542 
Subsequent a c t i o n s o f c a r r i e r make appeal moot, 2623 
T i m e l y f i l i n g , 2338,2342 
T i m e l y m a i l i n g shown, 1269,1501,2511 

M o o t — N o t i c e o f Acceptance i s s u e d pending a p p e a l : e f f e c t , 1188 
" P a r t y " d e f i n e d o r d i s c u s s e d , 2306 
Stay o f compensation pending a p p e a l , 2430 
U n r e p r e s e n t e d a p p e l l a n t , 1706 

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
B r i e f , s u p p l e m e n t a l , 2299 
C o n s o l i d a t i o n , two cases, Request f o r , 527 
Evid e n c e r e v i e w e d : l i m i t e d t o a d m i t t e d r e c o r d o n l y , 1240 
I s s u e 

A p p l i c a b l e law: F i r s t d i s c u s s e d on r e v i e w , 2331 
C o n s t i t u t i o n a l , 1692,2482 
J o i n d e r M o t i o n 

R a i s e d p r i o r t o h e a r i n g , 1418 
When i s s u e r a i s e d , 1466 

Not r a i s e d a t h e a r i n g , 261,352,380,471,552,642,1106,1317,1412,1692,1847, 
2119,2274,2280,2338,2426,2470,2 625 

Not r a i s e d on r e v i e w , 155,283,602,979,1262,1275,1445,1786,2817 
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REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) ( c o n t i n u e d ) 
I s s u e ( c o n t i n u e d ) 

R a i s e d by response, n o t a t h e a r i n g , 724 
R a i s e d f i r s t i n c l o s i n g argument, 1396 
Rais e d f i r s t by R e c o n s i d e r a t i o n r e q u e s t , 829,1079,1287,1447,2310,2702 
Ra i s e d " i n f o r m a l l y " by response, 2288 
R e s p o n s i b i l i t y case; c o m p e n s a b i l i t y n o t r a i s e d a t h e a r i n g , 2470 
S u b j e c t m a t t e r j u r i s d i c t i o n , 1079 

M a l p r a c t i c e a c t i o n , 2830 
M o t i o n t o Stay Order pe n d i n g Court o f Appeals d e c i s i o n , 2338,2584 
M o t i o n t o S t r i k e B r i e f 

A f f e c t on b r i e f i n g s c h e d u l e , 1253 
A l l o w e d 

C r o s s - r e p l y , 2533 
No c r o s s - r e q u e s t f o r r e v i e w , 589 

D i s a l l o w e d 
B r i e f i n c o r r e c t l y c a p t i o n e d , 1354 
I s s u e s d i s c u s s e d p r o p e r l y b e f o r e Board, 1253 
Ref e r e e ' s o r d e r s a t t a c h e d , 894 
Relevancy, p r e j u d i c e , q u e s t i o n e d , 2329 

O r a l argument, r e q u e s t f o r , 321,527 
R e c o n s i d e r a t i o n r e q u e s t 

Denied 
A t t o r n e y f e e i s s u e , u n t i m e l y r e q u e s t , 2306,2525 
C o u r t o f Appeals appeal pending, 1107,1161,1381 
C o u r t o f Appeals appeal pending i n ano t h e r case, 1303 
No c o p i e s t o a l l p a r t i e s , 2345 
No s t a t e m e n t o f b a s i s f o r r e q u e s t , 2345 
T i m e l y f i l e d , u n t i m e l y r e c e i v e d , 9 

R e p u b l i c a t i o n , Request f o r 
Denied, 1923,2306 

Scope o f r e v i e w 
A l l case numbers c o n s i d e r e d by Referee, 1246 
A l l i s s u e s addressed by Referee, 1253,1892 

S t a n d a r d o f r e v i e w 
See a l s o SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 

W i t h d r a w a l o f Order, N o t i c e o f 
F i l e d w i t h C o u r t o f Appeals, 1921 

REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE & PROCEDURE) 
T i m e l y f i l i n g i s s u e , 2879 

RES JUDICATA 
Burden o f p r o o f , 1145 
C l a i m p r e c l u s i o n v s . i s s u e p r e c l u s i o n 

D i s c u s s e d , 321,364,406,430,821,1126,1145,1462,1709,2714 
V a l i d judgement r e q u i r e m e n t , 364,504 

D e n i a l , unappealed: a f f e c t , 414,1110,1113,1126 
D i s p u t e d c l a i m s e t t l e m e n t *Bold Page = Court Case* 

C o n d i t i o n v s . s e r v i c e s i s s u e , 745 
E f f e c t on l a t e r c u r r e n t c o n d i t i o n d e n i a l , 66 

No p r i o r " l i t i g a t i o n " , 2714 
Own M o t i o n b e n e f i t s t e r m i n a t e d , 1204 
P r i o r d e n i a l 

Not a p p e a l e d ; c u r r e n t c l a i m f o r i d e n t i c a l c o n d i t i o n s , 821 
P r i o r l i t i g a t i o n 

C l a i m o r i s s u e l i t i g a t e d o r p r e c l u d e d 
Compensable consequence/OD c l a i m , 1527 
D e t e r m i n a t i o n Order/new i n j u r y c l a i m t h e o r y , 321 
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RES JUDICATA ( c o n t i n u e d ) 
P r i o r l i t i g a t i o n ( c o n t i n u e d ) 

C l a i m o r i s s u e l i t i g a t e d o r p r e c l u d e d ( c o n t i n u e d ) 
F i r s t l i t i g a t i o n under a p p e a l , 843 
O c c u p a t i o n a l d i s e a s e c l a i m / o c c u p a t i o n a l d i s e a s e c l a i m ; new law, 1490 
Premature closure/PPD, 504 
P s y c h o l o g i c a l c o n d i t i o n / a l c o h o l i s m , 1057 
P s y c h o l o g i c a l c o n d i t i o n : OD c l a i m / t r a u m a t i c i n j u r y t h e o r y , 1497 
TTD rate/TTD r a t e , 843 

C l a i m o r i s s u e n o t l i t i g a t e d o r p r e c l u d e d 
C a u s a t i o n / e x t e n t o f d i s a b i l i t y , 1852 
C o m p e n s a b i l i t y o f c l a i m / d i s a b l i n g s t a t u s , 2040 
C o n d i t i o n p a r t i a l d e n i a l / s u r g e r y , 1126 
C u r r e n t c o n d i t i o n / o c c u p a t i o n a l d i s e a s e c l a i m , 1315 
D e n i a l i s s u e d l e s s t h a n 10 days b e f o r e h e a r i n g , 1110,1113 
D i r e c t o r ' s noncompliancee o r d e r n o t " a c t u a l l i t i g a t i o n " , 1525 
M e d i c a l c a u s a t i o n / f r e q u e n c y o f t r e a t m e n t , 406 
M e d i c a l s e r v i c e s / a g g r a v a t i o n c l a i m , 1709 
M e d i c a l s e r v i c e s / m e d i c a l s e r v i c e s , 1462,1674,1709 
M e d i c a l t r e a t m e n t / l a t e r b i l l s , 1331 
P a r t y d i d n ' t g e t copy o f l i t i g a t i o n o r d e r , 1418 
R e s p o n s i b i l i t y / r e s p o n s i b i l i t y , 436 
Self-employment income as wages/TTD r a t e , 874 

Noncomplying s t a t u s / n o n s u b j e c t employee i s s u e , 332 
Own M o t i o n TTD cases: d i f f e r e n t t i m e p e r i o d s , 430 

P r i o r S t i p u l a t i o n 
A c c e p t a n c e / d e n i a l , same c o n d i t i o n , 2289 
Between d i f f e r e n t p a r t i e s , 1145 
DCS as a c t u a l l i t i g a t i o n , 1154,2289 
DCS o f i n j u r y / o c c u p a t i o n a l d i s e a s e c l a i m (same c o n d i t i o n ) , 1154 
DCS/same i s s u e , 1656 
D e n i a l a f f i r m e d / d e n i a l (new d i a g n o s i s , same c o n d i t i o n ) , 1145 
D e t e r m i n a t i o n O r d e r / N o t i c e o f Clos u r e (same d a t e ) , 1046 
L i m i t i n g a c c e p t e d c o n d i t i o n s / c o m p e n s a b i l i t y , 1825 
P e n a l t i e s & f e e s / a g g r a v a t i o n c l a i m , 364 
R e s p o n s i b i l i t y / c u r r e n t c o n d i t i o n , 1211 
TTD: l a t e p a y m e n t / r a t e , o f f s e t i s s u e s , 2316 

RESPONSIBILITY CASES See SUCCESSIVE EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 
F a i l u r e t o s u p e r v i s e , 734 
R e d u c t i o n i n p e n a l t i e s i s s u e , 2869 
Requirement o f f i n d i n g s f o r d i s p u t e d f a c t s , 2869 
S t a n d a r d o f r e v i e w , 734 *Bold Page = Court Case* 

SETTLEMENTS & STIPULATIONS 
See a l s o : RES JUDICATA 
C l a i m D i s p o s i t i o n Agreement 

E f f e c t on i s s u e a r i s i n g p r i o r t o CDA l e g i s l a t i o n , 1656 
Order a p p r o v i n g 

Amended d a t e t o s t a r t payment, 2719 
A t t o r n e y f e e . 

E x t r a o r d i n a r y , 1896 
Former a t t o r n e y ' s , 1622 
Reduced by Board, 1646 
S t i p u l a t i o n s o u t s i d e CDA s a t i s f y Board, 1168 
Two a t t o r n e y s : how t o s p l i t , 2385 

C a r r i e r ' s Request t o r e j e c t u n t i m e l y , 1009 
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SETTLEMENTS & STIPULATIONS ( c o n t i n u e d ) 
C l a i m D i s p o s i t i o n Agreements ( c o n t i n u e d ) *Bold Page = Court Case* 

Order a p p r o v i n g ( c o n t i n u e d ) 
C l a i m a n t ' s r e q u e s t f o r d i s a p p r o v a l w i t h d r a w n , 1698 
C l a i m a n t ' s r e q u e s t t o r e j e c t u n t i m e l y , 443 
D r a f t i n g e r r o r , 1009 
No s ' t a t u t o r y b a s i s t o d i s a p p r o v e ( w i t h d i s s e n t ) , 99 
O b j e c t i o n t o s e t t l e m e n t removed, 601 
O f f s e t c l a u s e , 503 
O r a l argument r e q u e s t e d , d e n i e d , 1896 
P a r t y ' s s i g n a t u r e (DIF D i r e c t o r ) o b t a i n e d , 1631 
Permanent d i s a b i l i t y award p a i d i n f u l l , 222 
"Prepayment c l a u s e " , 327,466,637 
R e c o n s i d e r a t i o n r e q u e s t d e n i e d , 1226 
R e c o n s i d e r a t i o n r e q u e s t g r a n t e d , 859,1168,2383,2719,2745 
Unreasonable as " m a t t e r o f law" d i s c u s s e d , 99,157 

Order d i s a p p r o v i n g 
A c c e p t e d c o n d i t i o n , i d e n t i f i c a t i o n r e q u i r e m e n t , 176 
A t t o r n e y f e e 

A m b i g u i t y , 1367 
C a l c u l a t i o n o f where o f f s e t i n v o l v e d , 1778,1897 
E x t r a o r d i n a r y , o r e x c e s s i v e , 194,676,886,1187,1517,1615,1616,1620,1705, 

1716,1744,1778,1961,2428,2653,2751 
S t r u c t u r e d s e t t l e m e n t , 1517,1620,1645,1863 
U n s p e c i f i e d , 879 

Change made w i t h o u t a l l p a r t i e s s i g n i n g , 507 
C l a i m numbers i n c o r r e c t , 1716 
"Claim summary s h e e t " , none, 24,2575 
C l a i m a n t ' s r e q u e s t f o r , 157,582,1641 
Claims p r o c e s s i n g f u n c t i o n s , 2265,2575,2634 
C o n t i n g e n c y , subsequent e v e n t , 102,2265 
C o n s i d e r a t i o n 

Amount l e s s overpayment: a m b i g u i t y , 886,1316 
" C o n f i d e n t i a l s e t t l e m e n t " , 879 
Co n t i n g e n c y c l a u s e , 525 
M u l t i p l e c l a i m s : See M u l t i p l e c l a i m s , t h i s h e a d i n g 
PPD award as "advance", 2751 
S i n g l e b a r g a i n : p r o p e r & improper r e l e a s e s , 819 
S t r u c t u r e d s e t t l e m e n t , 1517 
TTD l e g a l l y owed as, 676 
U n c l e a r : summary sheet vs. CDA, 298,525 
Waiver ( p a r t i a l ) o f f u t u r e t h i r d p a r t y l i e n , 991 

DCS i n c l u d e d i n agreement, 148,1688,1798 
E x h i b i t s : i n c o r p o r a t e d by r e f e r e n c e b u t n o t p r e s e n t , 982 
I d e n t i f i c a t i o n o f b e n e f i t s r e l e a s e d r e q u i r e m e n t , 225 
I n t e n t u n c l e a r : summary sheet vs. CDA, 298,525 
I n v e s t m e n t o f c o n t r a c t u a l r i g h t s , remedies, 262 
L i m i t a t i o n on m e d i c a l s e r v i c e s 

B i l l s t o be p a i d from CDA proceeds, 1689,2653 
B i l l s t o be s u b m i t t e d t o p r i v a t e h e a l t h c a r r i e r f i r s t , 299 
C h a r a c t e r i z a t i o n as " p a l l i a t i v e " c a r e , 219 
C h i r o p r a c t i c t r e a t m e n t s p e c i f i e d , 100 
C o n s e q u e n t i a l c o n d i t i o n s ( p o t e n t i a l ) r e l e a s e d , 47,1688 
" C o n s i d e r a t i o n " i n c l u d e s v a l u e f o r , 109 
D e c l a r a t i o n t h a t c l a i m a n t m e d i c a l l y s t a t i o n a r y , 1365,2276 
Denied s e r v i c e s r e l e a s e d , 1520 
F u t u r e c l a i m s f o r m o d i f i c a t i o n o f home o r v e h i c l e , 1731 
G e n e r a l l y , 253,1798 
Release o f "any and a l l c o n d i t i o n s " , 2820 
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SETTLEMENTS & STIPULATIONS ( c o n t i n u e d ) 
C l a i m D i s p o s i t i o n Agreements ( c o n t i n u e d ) 

Order d i s a p p r o v i n g ( c o n t i n u e d ) 
L i m i t a t i o n on m e d i c a l s e r v i c e s ( c o n t i n u e d ) 

To one c l a i m ( m u l t i p l e accepted c l a i m s ) , 46 
To one c o n d i t i o n , 253 
S u r g e r y l i m i t a t i o n s , 1806 *Bold Page = Court Case* 

M a t t e r s o u t s i d e Chapter 656 i n c l u d e d 
Re-employment r i g h t s , 819 
S u p p o r t Enforcement D i v i s i o n i s s u e , 2810 
Unemployment r i g h t s , 819 

Merger o f "any and a l l " c l a i m s , 45 
M i s r e p r e s e n t a t i o n , i n t e n t i o n a l , 61 
M i s s i n g r e q u i r e d i n f o r m a t i o n , 152,177,299,676,1961,2653,2820 
M u l t i p l e c l a i m s 

Merger, "any and a l l c l a i m s " , 45 
M i s s i n g r e q u i r e d i n f o r m a t i o n , second c l a i m , 157,1716 
Sep a r a t e c o n s i d e r a t i o n s r e q u i r e m e n t , 48,999,2473 

N o t i c e t o c l a i m a n t r e q u i r e m e n t 
B o l d f a c e p r i n t , 188,225,253,294,299 
I n c o r p o r a t i o n , 177,253,581,1615,2575 
P r o v i s i o n o f , 45,157,500 

"Order" c l a u s e m i s s i n g , 148,176,177,188,194,262,299,886 
P a r t y ' s s i g n a t u r e (DIF D i r e c t o r ' s ) , m i s s i n g , 335,886,1007,1086 
Payment upon d e a t h c l a u s e : i n c o n s i s t e n c i e s , 294,459 
R e c o n s i d e r a t i o n 

No new i n f o r m a t i o n a l l o w e d , 1209,1226 
Time t o r e q u e s t , 1893 
Vs. r e v i s e d agreement, 1209 

Release o f 
Accepte d c l a i m ; no c o n s i d e r a t i o n , 46 
Denied c l a i m , c o n d i t i o n , o r b i l l s , 24,47,244,1067,1081,2265,2 513,2634 
Permanent d i s a b i l i t y award: terms u n c l e a r , 643 
Reemployment r i g h t s , 819 
" R e l a t e d m a t t e r s " : i n t e n t u n c l e a r , 491 
Unemployment b e n e f i t s , 819 

Repayment c l a u s e , 102,1150 
S i g n a t u r e s , o r i g i n a l , r e q u i r e m e n t , 1615,1731 
T r a n s l a t i o n , Spanish: i n c o r p o r a t i o n , 583,1368 
TTD, a m b i g u i t y as t o , 1367 
Unreasonable as m a t t e r o f f a c t , 47,48 
Unreasonable as m a t t e r o f law, 299 
V o c a t i o n a l s e r v i c e s , a m b i g u i t y , 1367 

V o i d 
R e q u i r e d s i g n a t u r e (DIF) n o t o b t a i n e d , 1631 

D i s p u t e d C l a i m S e t t l e m e n t 
As f i n a l judgement, 1656 
C o n d i t i o n v s . s e r v i c e s , 745 
Set a s i d e *Bold Page = Court Case* 

Noncomplying employer c l a i m , 2055 
S t a n d i n g t o c h a l l e n g e , 2055 

Piecemeal s e t t l e m e n t p e n d i n g r e v i e w ( m u l t i p l e c a r r i e r s ) , 1181 
S t i p u l a t e d agreement 

C o n d i t i o n a l agreement ( r a t e per degree, PPD), 1618,1802,2279 
D i s a p p r o v e d 

A t t o r n e y f e e i n a d d i t i o n t o p e n a l t y , 1958 
Fee o u t o f compensation when d e n i a l r e s c i n d e d , 1958 

E f f e c t on n o n - p a r t y t o agreement, 2341 
Enforcement, 1041 
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SETTLEMENTS & STIPULATIONS ( c o n t i n u e d ) 
S t i p u l a t e d agreement ( c o n t i n u e d ) 

Noncomplying employers' r i g h t s r e SAIF s t i p u l a t i o n , 2758 
P e n a l t i e s , f a i l u r e t o comply, 471,2447 
Reimbursement, m e d i c a l s e r v i c e s : i n t e r p r e t a t i o n , 471 
Unsigned, enforcement i s s u e , 2447 

SUBJECT WORKERS See COVERAGE QUESTIONS *Bold Page = Court Case* 

SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l exposure 

A g g r a v a t i o n f o u n d , 113,178,237,389,518,589,758, 865, 875, 908,914,92 6,1033, 
1064,1068,1189,1211,1457,1466,1807,1918,2062,2352,2470,2552,2595,2662 

Burden o f p r o o f 
Pre-1990, 87,113,178,237,240,357,589,758,865,926,1120,1211,1276,1457, 

1629,1918,1976,2062,2830,2847 
1990 amendments, 1678,1741,1342,1352,2522,2595,2662,2697 

C o m p e n s a b i l i t y conceded 
A g g r a v a t i o n c l a i m a c c e p t e d ; new c l a i m sought, 518,1387 
Both d e n i a l s a f f i r m e d , 1074 
By one c a r r i e r , a l l d e n i a l s a f f i r m e d , 2749 
One c l a i m DCS'd, 722 
.307 Order e n t e r e d : e f f e c t on c o m p e n s a b i l i t y i s s u e , 926 

C o m p e n s a b i l i t y n o t conceded 
Absence o f .307 Order, e f f e c t o f , 1169 
Burden o f p r o o f , 16,87,178,180,237,300,512,1120,1154,1276,2458,2697 
New i n j u r y f o u n d , 512,720 
One c a r r i e r concedes, 180 
.307 Order r e q u e s t e d , n o t i s s u e d , 2458 
Withdrawn d e n i a l o f r e s p o n s i b i l i t y , 1169 

I n j u r y d u r i n g f i r s t employment, no t r e a t m e n t u n t i l 2nd, 2595 
L a t e - f i l e d c l a i m s , 2865 
L e f t - s i d e d i n j u r y causes r i g h t - s i d e d c o n d i t i o n on 2nd j o b , 1068 
N e i t h e r c l a i m compensable, 16,180,240,300,992,1466,2458,2697 
New i n j u r y o r o c c u p a t i o n a l d i s e a s e found, 87,223,357,1055,1120,1244,1276, 

1466,1629,1678,2342,2662,2865 
One c a r r i e r d i s m i s s e d : e f f e c t on o t h e r , 992 
One c l a i m a c c e p t e d , 1244 
One c l a i m DCS'd: e f f e c t on r e m a i n i n g c a r r i e r s , 1181 
One employer, m u l t i p l e c a r r i e r s , 1999 
One i n s u r e r / e m p l o y e r , 908 
P r e c l o s u r e d e n i a l i m p e r m i s s i b l e , 436 

A p p o r t i o n m e n t between c a r r i e r s , 512,1360,2145,2662 
Dual employment, 2758 
J o i n d e r 

M o t i o n f o r , t i m i n g o f , 1466 
Orders o f , v a c a t e d , 1466 
Requirement t o s h i f t r e s p o n s i b i l i t y , 1322,1999 

L a s t i n j u r i o u s exposure r u l e 
A p p o r t i o n m e n t i s s u e v s . a l l l i a b i l i t y w i t h r e s p o n s i b l e c a r r i e r , 1360,2145 
Burden o f p r o o f , 478,944,950,997,1621,1661,1976,2052,2662 
Date o f d i s a b i l i t y , 209,478,944,950,2722,2782 
E a r l i e r employer r e s p o n s i b l e , 209,1473,2782 
J o i n d e r o f e a r l i e r c a r r i e r , whose d u t y , 1284 
L a t e r employer r e s p o n s i b l e , 478,944,950,997,1284,1621,1661,2145 
No c l a i m compensable, 180 
Not a p p l i c a b l e , 875 
One c l a i m DCS'd, 1360 
One employer, m u l t i p l e c a r r i e r s , 1284 
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SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES ( c o n t i n u e d ) 
M a l p r a c t i c e a c t i o n , 2830 
M u l t i p l e a c c e p t e d c l a i m s *Bold Page = Court Case* 

G e n e r a l l y , 113,1211,2470 
One c l a i m i n open s t a t u s , 460 

Oregon/Federal exposure ( o r v i c e v e r s e ) , 1,132,254,1222 
O r e g o n / o u t - o f - s t a t e c l a i m , 1523,2134,2549 
Reimbursement between c a r r i e r s , 103,512,926 
R e s p o n s i b i l i t y a n a l y s i s i n a p p r o p r i a t e , 415 
S t a n d a r d o f r e v i e w , 127,389,726,926,1033,1074,1211,1276,1309,1457,1473,2342, 

2782 

TEMPORARY TOTAL DISABILITY 
E n t i t l e m e n t 

A g g r a v a t i o n c l a i m 
G e n e r a l l y , 169,648 
M e d i c a l v e r i f i c a t i o n r e q u i r e m e n t 

H o s p i t a l i z a t i o n as, 585 
Lay e v i d e n c e v s . , 935 
Sur g e r y as, 213 

D e n i a l o f c l a i m u p h e l d i n p a r t , 2599 
Evidence t o s u p p o r t , 1047,1342 
F i r e d f o r r e a s o n u n r e l a t e d t o i n j u r y , 942 
F u l l r e l e a s e r e t r o a c t i v e l y changed, 942 
Lay v s . m e d i c a l e v i d e n c e , 1342 
L i t i g a t i o n o r d e r , 278,379,492 
M e d i c a l a u t h o r i z a t i o n , 679,1683 
Pending a p p e a l , 2430,2687,2746 
S u b s t a n t i v e v s . p r o c e d u r a l , 213,273,492,1114,1794,2504 
Two c l a i m s : p r o r a t a d i s t r i b u t i o n , 2279 
Unappealed D e t e r m i n a t i o n Order, e f f e c t o f , 1183 
W i t h d r a w a l f r o m l a b o r market i s s u e — S E E a l s o OWN MOTION JURISDICTION 

A g g r a v a t i o n c l a i m , 136,169,213,935,1415,2329,2685 
I n a b i l i t y t o seek work, 373 
Labor s t r i k e , 231,285,288 
L a y o f f , 136,2849 
Not s e e k i n g work a t a g g r a v a t i o n , 22,935 
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ORS 183.480 2051,2127 
ORS 183 .480(1) 360 
ORS 183.480(2) 360,853 
ORS 183.482 110,1753,2051,2125,2127,2869 
ORS 183.482(1) 2045 
ORS 183.482(4) 2007 
ORS 183.482(6) 379,1107,1161,1381,1708,1796,1800,1921,2856 
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ORS 183.482(7) 1995,2082,2114,2119,2156,2847 
ORS 183.482(8) 741,748,1995,2015,2082,2114,2117,2119,2129, 

2156,2826,2847 
ORS 183.482(8)(a) 705,734,2074,2082,2137,2156 
ORS 1 8 3 . 4 8 2 ( 8 ) ( a ) ( B ) 2156 
ORS 183.482(8)(b)(A) 2156 
ORS 183. 4 8 2 ( 8 ) ( b ) ( B ) 2016,2156 
ORS 183.482(8)(c) 705,1087,1989,2005,2074,2137,2156,2826 
ORS 183.484 1753 
ORS 183.490 1753,2059 
ORS 183.550 110 
ORS 183.646 2127 
ORS 184.340 40 
ORS 192.310 1368 
ORS 192.310(1) 1368 
ORS 243.752(1) 2876 
ORS 297.120 2103 
ORS 421.165 600 
ORS 421.408 573 
ORS 469.400(1) 1753 
ORS 654.001 e t seq 63,734 
ORS 654.290 2869 
ORS 654.290(2) (a) 2869 
ORS 654.991 734 
ORS 655.505(1) ( c ) 573 
ORS 655.510(1) 573 
ORS 655.515 600,1380 
ORS 655.515(1) 600,1380 
ORS 655.515(2) 600 
ORS 655.520 1380 
ORS 655.520(1) 1380 
ORS 655.520(3) 1380 
ORS 656.005 608,1505,2368,2687 
ORS 656 .005(a) (B) 2368 
ORS 656.005(2) 28,338,684,2107,2863 
ORS 656.005(5) 2107,2863 
ORS 656.005(6) 159,2 73,489,593,903,930,950,982,984,1202, 

1402,1999,2397,2456 
ORS 656.005(7) 593,608,1051,1382,2137,2342 
ORS 656.005(7)(a) 87,247,300,329,561,698,709,754,855,1021, 

1151,1230,1271,1449,1505,1623,1678,1837,1913,1931,2009,2097,2110,2137,2352, 
2368,2 373,2376,2418,2436,2454,2482,2487,2518,2519,2 521,2 541,2 545,2593,2595, 
2599,2 602,2 619,2680,2682,2702,2709,2 712,2853 

ORS 656.005(7) (a) (A) 92 , 709 , 855, 965., 1151,1292 ,1505 ,1774 ,1810, 
1831,1948,2009,2269,22 71,2303,2326,2368,2 397,2456,2484,2 530,2 535,2 543,2665, 
2696,2709,2714,2769 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) 709,855,1271,1359,1678,1735,1811,1843,1931, 
2009,2110,2269,2368,2454,2477,2482,2 521,2 535,2 588,2 593,2599,2623,2682,2702, 
2 712,2714,2719,2731,2792 

ORS 656.005(7) (b) 159 
ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( C ) 1051 
ORS 6 5 6 . 0 0 5 ( 7 ) ( c ) 159,1326 
ORS 656.005(8) . . 2 53 , 275 , 817 , 930,1222 ,1490 ,1674,1770, 2331, 

2373,2397,2456,2515 
ORS 656.005(8)(a) 163,166,2 57,561,1308,1878,1911,2110,2859 
ORS 656.005(12) 1058,1402,2043 
ORS 656.005(12) (b) 1402 
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ORS 656.005(12)(b)(A) 1402,2726,2730 
ORS 65 6 . 0 0 5 ( 1 2 ) ( b ) ( B ) 2799 
ORS 656.005(13) 263,332,754,1982,2145,2539 
ORS 656.005(14) 2758 
ORS 656.005(17) 50,319,323,467,527,552,741,904,984,1136, 

1303,1426,1442,1653,1683,1738,1907,1930,2114,2405,2421,2490,2504,2514,2561, 
2611,2724 

ORS 656 .005(18) 2851 
ORS 656.005(19) 37,266,1269,1501,1505,1678,1820,1841,1923, 

1950,2055,2306,2331,2357,2418,2541,2619,2 62 3,2709,2712,2 762 
ORS 656.005(25) 231,2839 
ORS 656.005(26) 1431,2539 
ORS 656.005(27) 231,2 63,332,754,12 30,1301,1982,2090,2 539, 

2833 
ORS 656.005(28) 231 
ORS 656.005(29) 1347 
ORS 656.012 4,2004,2125 
ORS 656.012(2) (a) 2004 
ORS 656.012(2)(b) 1802,2004 
ORS 656 .012(2) ( c ) 2035,2084 
ORS 656.017 110,332,2833 
ORS 656.018 692 *Bold Page = Court Case* 
ORS 656.018(1) 2539 
ORS 656 .018(2) 2539 
ORS 656.018(3) 2019 
ORS 656.023 754,2030 
ORS 656.024 870 
ORS 656 .025 1878 
ORS 656.027 132,263,332,403,7 54,1097,1402,2002,2030, 

2051,2069,2074,2637,2833,2839 
ORS 656.027(1) 2090 
ORS 656 .027 (2) 2090 
ORS 656 .027 (3) 2030 
ORS 656.027(3) (a) 2030 
ORS 6 5 6 . 0 2 7 ( 3 ) ( a ) ( A ) 2030 
ORS 656 .027 (3) (a) (B) 2030 
ORS 656.027(3)(b) . . . 2030 
ORS 656.027(4).... 132,950,1222 
ORS 656 .027 (5) 403 
ORS 656.027(7) 2051,2833 
ORS 656.027(8) 263,2030,2051 
ORS 656 .027 (9) 2051 
ORS 656.027(27) 263,2145 
ORS 656.027(28) 263 
ORS 656.029 1387,2833 
ORS 656.029(1) 219,1702,2002,2074,2833 
ORS 656.029(2) 2002,2833 
ORS 656.029(3) 2833 
ORS 656 .029(4) 2833 
ORS 656.029(4) (a) 2833 
ORS 656.029(4) (b) 2833 
ORS 656 .052 332 
ORS 656.052(2) 754 
ORS 656.054 110,1169,1483,1660,1962,2055,2148,2152 
ORS 656.054(1) 754,1244,1962,2055,2148,2813,2876 
ORS 656.054(2) 2055 
ORS 656.054(3) 1962,2055 
ORS 656 .126 2839 
ORS 656.126(1) 62,2839 
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ORS 656.126(2) 957,2839 
ORS 656.126(5) 2839 
ORS 656.128 219,2069,2539 
ORS 656 .128(1) 2069 
ORS 656.154 439,692,2019,2038,2097,2295,2734 
ORS 656.154(1) 692 
ORS 656.156(1) 2669 
ORS 656.162 1962 
ORS 656.202 267,625,1097,1402,1462,1741,2095,2637 
ORS 656.202(2) 267,625,1097,1402,1431,2863 
ORS 656 .202(5) 625 
ORS 656.204 278,412,2700 
ORS 656.204(2) 684 
ORS 656.204(4) 2107 
ORS 656.206 119,729,1060,1314,2027,2405 
ORS 656.206(1) 119,270,415,423,1354,1779,2568 
ORS 656.206(1)(a) 149,306,415,423,527,538,871,876,960,979, 

1141,1293,1328,1423,1437,1492,1632,1859,2018,2084,247 5,2492,2 582 
ORS 656.206(2) (b) 2863 
ORS 656.206(3) 9,119,231,295,306,309,423,527,570,753,871, 

876,960,979,1141,1293,1328,1354,1401,1423,1437,1632,1779,1859,2156,2384,2492, 
2568 

ORS 656.206(4) 270 
ORS 656.206(5) 138,2027,2035 
ORS 656.206(30) 415 
ORS 656.210 59,183,278,489,676,843,950,1316,1321,1778, 

2279,2300,2316,2405 
ORS 656.210(1) 2,843,1431,1709 
ORS 656.210(2) 1321 
ORS 6 5 6 . 2 1 0 ( 2 ) ( a ) ( B ) 1321 
ORS 656.210(2)(b)(A) 375 
ORS 6 5 6 . 2 1 0 ( 2 ) ( c ) 2,231,1321 
ORS 656.211 1097,1402,2637 
ORS 656.212 942,1116,1316,1778 
ORS 656.212(1) 676 
ORS 656.214 127,278,667,2348,2751,2816 
ORS 656.214(2) 217,267,738,1097,1145,1190,1217,1218,1247, 

1300,1346,1402,1667,1750,1864,2047,2405,242 6,2 584,2611,2 618,2620,2 637,2769, 
2781,2784 

ORS 656.214(2)(a) 217,1667 
ORS 656 .214(2) (b) 1926 
ORS 656.214(2) ( f ) 2047 
ORS 656.214(2)(g) 738,2047 
ORS 656.214(3) 738,1667 
ORS 656.214(4) 738,1667 
ORS 656.214(5) 30,72,99,119,181,208,250,267,302,342,355, 

393,446,452,520,52 7,738,882,956,1002,1097,1224,1228,1288,13 59,1370,1402,1416, 
1445,1617,1667,2018,2084,2384,2405,2437,2466,2 504,2611,2660,2 675 

ORS 656.216(1) 138 
ORS 656.218 2095,2700 
ORS 656.218(1) 2700 
ORS 656.222 30,119,208,355,434,452,738,956,1426 
ORS 656.226 2107 
ORS 656.230 47,443 
ORS 656 .230(1) 629 
ORS 565.230(2) 1844 
ORS 656.232(2)... 1692 
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ORS 656.236 24,45,46,47,100,102,109,194,218,244,253,262, 
292,299,583,601,1081,1097,1168,1187,1226,1365,1520,1616,1646,1656,1744,1806, 
1893,1896,1961,2049,22 76,2428,2 745,2751,2810,2820 

ORS 656.236(1) 24,45,99,102,225,244,262,463,491,583,637, 
643,819,1009,1067,1081,1520,1622,1646,1656,1688,1689 ,1698,1731,1798,1893, 
1896,22 65,2 383,2388,2 513,2575,2634,2 719,2745,2810 

ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) 46,47,99,100,109,148,152,157,176,177,188, 
188,194,218,225,2 53,294,298,299,327,458,507,582,583,643,676,879,886,982,991, 
999,1007,1009,1086,1150,1187,1316,1366,1620,1688,1689, 1716,1731,1798,1806, 
2265,2276,2428,2473,2513,2 575,2634,2820 

ORS 6 5 6 . 2 3 6 ( 1 ) ( b ) 61,582,1009 
ORS 6 5 6 . 2 3 6 ( 1 ) ( c ) 157,222,443,582,1009,1209,1641,1698 
ORS 656.236(2) 46,100,109,148,194,218,22 5,299,1009,1187, 

1365,1616,1656,1744,1806,2276,2428,2473,2820 
ORS 656.236(3) 503 
ORS 656.236(4) 676,1620 
ORS 656.236(6) 335,1007,1086,1631 
ORS 656.245 4,20,46,47,76,100,109,115,140,218,253,299, 

380,463,638,821,863,930,984,990,1106,1116,1178,1276,1402,1462,1488,1664,1697, 
1717,1753,1806,1914,2291,2 357,2401,2448,2484,2 503,262 7,2 643,2 707,2726,2730, 
2733,2789,2820,2829 

ORS 656.245(1) 4,100,142,189,299,300,380,406,444,463,516, 
631,663,686,741,748,970,1071,1106,1178,1276,1322,1374,1402,1454,1511,1664, 
1683,1709,17 53,1817,1835,2004,2125,2303,2730,2806 

ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) 218,1365,1402,2276,2730 
ORS 6 4 6 . 2 4 5 ( 1 ) ( c ) 1402,1731,1753 
ORS 656.245(2) 2733 
ORS 656.245(3) 100,299,421,463,612,748,2546 
ORS 656.245(3) ( a ) 2546 
ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( A ) 1402,2546 
ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) 1914,2546,2799 
ORS 656.245(4) 686,1462 
ORS 656.248 1753,2546 
ORS 656 .248(4) 2125 
ORS 656.248(13) 2514,2546 
ORS 656.254(3) 1402,2088 
ORS 656.254(3) ( b ) 2088 
ORS 656.262 327,380,754,903,982,1326,1649,1883,2076, 

2274,2 52 6,2 634,2643,2758 
ORS 656.262(1) 1962 
ORS 656.262(2) 648,908,2114,2468 
ORS 656.262(3) 950,1962,1999,2865 
ORS 656.262(4) 59,273,327,489,857,908,950,1253,1649,1962, 

1962,2016,2430,2526 
ORS 656.262(4) (b) 1402 
ORS 656.262(6) 104,159,169,323,455,460,593,754,897,908,930, 

984,1079,1145,1178,1188,1191,1253,1380,1402,1522,1673,1674,173 5,1936,2076, 
2156,2288,2331,2379,2397,2452,2458,2554,2 643,2657,2727 

ORS 6 5 6 . 2 6 2 ( 6 ) ( a ) 1402,2040 
ORS 6 5 6 . 2 6 2 ( 6 ) ( b ) 159,244 
ORS 656.262(7) 2055 
ORS 656.262(8) 94,657,754,857,2156 
ORS 656.262(9) 130,292,501,2119,2397 
ORS 656.262(10) 59,68,83,104,136,140,169,213,237,275,278, 

288,302,319,323,423,460,471,489,492,578,585,593,617,686,744,857,897,908,930, 
958,984,1041,1047,1110,1145,1178,1183,1191,12 70,1288,1303,1309,1315,1322, 
1374,1377,1402,1477,1480,1509,1522,1631,1638,1648,1662,1674,1745,1746,1794, 
1816,1825,1829,1844,1881,1889,1928,1939,1946,1956,1962 , 1973,2015,2043,2076, 
2122,2137,2272,2292,2 300,2310,2320,2331,2338,2376,2440,2452,2458,2 52 6,2568, 
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ORS 6 5 6 . 2 6 2 ( 1 0 ) — c o n t i n u e d 2643,2652,2675,2684,2711,2752,2771,2798, 
2813,2837,2865 

ORS 656.262(10)(a) 852,863,1210,1480,1522,1619,1638,1648,1749, 
1794,1816,1825,1828,1829,1946,1956,1958,2292,2320,2331,2440,2452,2468,2526, 
2637,2675,2684,2687,2702,2712,2746,2792,2798 

ORS 656.262(10)(b) 1480,1794,2798 
ORS 656.262(11) 976,1079 
ORS 656.262(12). 127,159,976,1079,1202,1326,1659 
ORS 656.263(6) 213 
ORS 656.265 917,1702,1999,2156,2545 
ORS 656.265(1) 670,1989,2865 
ORS 656.265(2) 670 
ORS 656.265(3) 1764 
ORS 656.265(4) 1253,1989,2274,2865 
ORS 656.265(4)(a) 670,1989 
ORS 656.265(4) (b) 670 
ORS 6 5 6 . 2 6 5 ( 4 ) ( c ) 670,1702 
ORS 656.265(4) (d) 670 
ORS 656.265(5) 670,2274 
ORS 656.266 11,272,275,1087,2346,2373,2519,2578 
ORS 656.268 69,159,213,364,373,504,614,625,643,744,754, 

911,1191,1202,1309,1326,1359,1364,1377,1480,1649,1720,1910,2027,2095,2268, 
2272,2307,2414,2430,2468,2504,2592,2609,2637,2796 

ORS 656.268(1) 213,467,492,504,942,1116,1136,1293,1303, 
1442,1907,2084,2504,2561 

ORS 656.268(2 
ORS 656.268(2 
ORS 656.268(2 
ORS 656.268(3 

2504,2609 
ORS 656.268(3 
ORS 656.268(3 
ORS 656.268(3 
ORS 656.268(3 
ORS 656.268(3 
ORS 656.268(4 
ORS 656.268(5 

2721 
ORS 656.268(6 
ORS 656.268(6 
ORS 656.268(6 
ORS 656.268(7 
ORS 656.268(8 
ORS 656.268(9 

213,492,904,942,1116,1293 
(a) 504 
( c ) 504,2504 

99,278,288,754,827,1649,1720,1907,2288,2307, 

(a) 1907,2095,2272,2307,2504,2609 
(b) 302,1907,2272,2307,2504,2609 
( c ) 1907,2307,2504,2609 
(e) 1046 
( f ) . 2095 

267,278,344,504,827,1097,1402,1844,2556,2721 
267,344,827,829,1097,1402,2556,2573,2637, 

90,267,278,827,1097,1402,2027,2156,2556,2721 
(a) 2059 
(b) 2637,2721 

267,409,1097,1402,2556,2721 
159,244,267,1079,1097,1402,2556,2721 
288,2156,2867 

ORS 656.268(10) . 90,504,1014,1495,1667,2316 
ORS 656.268(12) 2867 
ORS 656.268(13).. 1495,2316 
ORS 656.270 504,2156 
ORS 656.273 69,99,127,140,364,432,648,695,817,821,918, 

963,976,1079,1276,1326,1656,1677,1709,1726,1735,1770,1937,1950,2331,2357, 
2415,2467,2550,2553,2566,2573,2633,2656,2739,2849 

ORS 656.27 3 ( 1 ) . 169,364,467,578,585,638,1164,1342,1677,1735, 
1817,1848,1939,1954,1995,2095,2331,2348,2357,2415,2421,2443,2467,2497,2526, 
2550,2553,2573,2578,2590,2615,2628,2632,2641,2643,2665,2692,2694,2697,2752, 
2779,2784,2801,2803 

ORS 656.273(1) (a) 1950 
ORS 656.273(1) (b) 1950 
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ORS 656.273(2) 364,963,1883,2526 
ORS 656.273(3) 321,364,963,1442,1735,1817,1939,2348,2421, 

2526,2550,2578,2 615,2 628,2632,2641,2 694,2697,2752,2779 
ORS 656.273(4) 69 
ORS 6 5 6 . 2 7 3 ( 4 ) ( a ) . . 69,504,518,2656 
ORS 656.273(4)(b) . . 69,976,1079,2656,2739 
ORS 656.273(6) 169,373,460,585,596,857,1442,1883,1939,2526, 

2752,2803 
ORS 656.273(6) (b) 2526 
ORS 656.273(8) 1735,1817,1848,1937,1950,2331,2348,2526, 

2550,2590,2615,2632,2665,2803 
ORS 656.278 38,99,103,399,401,430,568,609,611,695,817, 

918,990,1233,1276,1480,1656,172 6,1770,1796,1800,1910,2015,2035,2467,2684, 
2739,2744 

ORS 656.278(1) 568,2035,2291,2733 
ORS 656.278(1)(a) 53,216,399,430,695,863,993,1233,1252,1292, 

1477,1707,1717,2035,2267,2279,,2291,2627,2 633,2707,2741 
ORS 656.278(1)(b) 568,599,609,865,1204,1292,1717,2035,2514, 

2657 
ORS 656 .278(2) 364 
ORS 656.278(3) 695,2035 
ORS 656.278(4) 1796,1800,2684 
ORS 656.283. 110,278,360,570,657,754,866,1041,1235,1244, 

1829,1875,2015,2027,2095,2452,2637,2643 
ORS 656.283(1) 86,90,266,657,705,754,978,1244,1387,1483, 

1660,2027,2055,2274,2397,2514,2643,2680,2733 
ORS 656 .283(1) (a) 2592 
ORS 656.283(2) 386,625,705,754,1041,2055,2154,2566,2828 
ORS 656.283(2)(a) 386,705 
ORS 656.283(2)(b) 386,705 
ORS 6 5 6 . 2 8 3 ( 2 ) ( c ) 386,705 
ORS 656.283(2)(d) 386,625,705 
ORS 656.283(3) 575,657,754,1275,2152,2156,2346 
ORS 656.283(4).... 278,836,1041,1202,1299,2156,2342 
ORS 656.283(5) 657,836,1202,1299,2342 
ORS 656.283(7) 30,79,90,94,125,135,153,161,173,181,184,195, 

197,199,205,256,2 57,267,283,302,316,342,348,358,393,394,415,418,434,449,452, 
457,474,481,512,520,527,544,552,558,578,605,623,631,646,654,674,679,815,863, 
882,887,904,1028,1040,1097,1136,1162,1173,1176,1198,1217,1262,1271,1288,1293, 
1370,1382,1393,1395,1402,1426,1445,1517,1617,1702,1723,1732,1758,1767,1784, 
1815,1821,1878,1911,1950,1954,1968,2280,2323,2384,2395,2405,2443,2466,2475, 
2504,2 556,2 592,2 606,2 620,2635,2669,2752,2767,2771,2775,2845 

ORS 656.283(9) 1041,1218 
ORS 656.287 . 1198 
ORS 656.287(1) ... 541,1198 
ORS 656.289 547,598,2016,2847 
ORS 656.289(1) 55,110,1876,2016,2156,2437 
ORS 656.289(2) 37,2016 
ORS 656.289(3) 37,55,110,133,504,547,598,610,641,820,1068, 

1145,1215,1269,1501,1652,1704,1706,1712,1803,1876,1895,1921,1960,2016,2156, 
2338,2430,2437,2486,2511,2542,2623,2749 

ORS 656.289(4) 66,364,1067,1154,2055,2843 
ORS 656.291 2015 
ORS 656.295 55,110,133,267,399,547,598,820,850,926,1097, 

1215,1269,1364,1402,1501,1652,1706,1712,1803,1876,1895,1921,1960,2055,2095, 
2338,2342,2430,2437,2486,2 511,2 542,2741 

ORS 656.295(1) 1364,1712,1892,2486 
ORS 656.295(2) 55,110,547,610,657,820,850,1269,1502,1652, 

1691,1704,1706,1895,1921,2338,2486,2511,2542 



Van N a t t a ' s ORS C i t a t i o n s 2963 

S t a t u t e Page(s) 

ORS 656.295(3) 107,108,541,570,835,1126,1205,2095,2397 
ORS 656.295(5) 8,30,35,58,75,79,90,94,107,108,125,132,135, 

153,155,161,173,184,192,195,197,199,205,2 54,256,257,283,300,302,308,309,316, 
342,348,358,393,394,418,434,449,452,474,481,492,512,520,52 7,544,552,558,570, 
578,605,623,631,646,657,667,674,679,724,815,835,850,866,882,887,891,904,947, 
960,967,1028,1040,1041,1047,1079,1087,1126,1136,1166,1169,1173,1176,1190, 
1198,1217,1262,1276,1288,1293,1370,1393,1395,1415,1426,1435,1445,1457,1495, 
1517,1523,1529,1617,1653,1678,1687,1704,1741,1758,1767,1776,1784,1815,1821, 
1839,1850,1883,1895,1945,1968,2095,2156,2292,2294,2314,2323,2329,2384,2391, < 
2395,2397,2405,2433,2437,2443,2458,2466,2 504,2516,2532,2539,2556,2606,2620, 
2 669,2705,2 749,2752,2767,2775,2782,2791 

ORS 656.295(6) 261,641,724,1412,1418,1660,1892,2055,2156, 
2338,2542,2623,2749 

ORS 656.295(8) 9,504,657,2133,2306,2525,2879 
ORS 656.298 2133 
ORS 656.298(1) 2156 
ORS 656.298(3)... 657,820,850,1269,1712,2049,2542 
ORS 656.298(6) 720,741,748,1309,1995,2015,2016,2025,2119, 

2129,2156,2826 
ORS 656 .304 629 
ORS 656.307 140,209,240,261,300,389,460,487,512,584,726, 

732,758,926,950,1013,1033,1074,1166,1169,1181,1211,1215,1221,1276,1309,1325, 
1473,1497,1982,2015,2148,2342,2455,2458,2470 

ORS 656.307(1) 1309,2458 
ORS 656.307(2) 127,389,487,726,758,926,1033,1074,1276,1309, 

1325,1457,1473,1741,1976,2342,2782,2847 
ORS 656.307(3) 103,512,926,1130 
ORS 656.307(5) 389,487,718,1013,1074,1221,1325,1473,1789, 

2455 
ORS 656.310(2) 1382,1713,1732,1954,2606 
ORS 656.313 278,375,379,1188,1364,1480,1921,2455,2637, 

2687,2746,2796 
ORS 656.313(1) 2 78,641,958,1188,1364 
ORS 656.313(1)(a) .. . 1364,2637,2687,2746,2796 
ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) ( A ) 2430,2637,2687,2746,2796 
ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) ( B ) 2637,2687,2796 
ORS 656 .313(1) (b) 1364 
ORS 656.313(2) 1221 
ORS 656.313(4) 278,958,1480 
ORS 656.319 267,278,403,504,754,1097,1402,1520,2055, 

2095,2156,2643 
ORS 656.319(1) 94,308,403,657,677,720,732,754,863,978,1064, 

2346 
ORS 656.319(1)(a) 246,657,677,720,1064,1792,1917,2082,2346 
ORS 656.319(1)(b) 403,575,657,677,732,1064,1792,2082 
ORS 656.319(4) 278,504,754,1183,2721,2773 
ORS 656.319(5) 754 
ORS 656.325 267,1097,1402,2027,2032,2789 
ORS 656.325(1)(a) 2032,2037 
ORS 656 .325(2) 439 
ORS 656.325(3) 2027,2035 
ORS 656.325(5) 231,288,2027 
ORS 656.325(6) 2027 *Bold Page = Court Case* 
ORS 656.327 686,1753,2546,2643,2705,2726,2789,2800,2803 
ORS 656.327(1) . . .. 686,2643 
ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) 1753,2546,2643,2789 
ORS 656.327(1)(b) 1753,2643,2789 
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ORS 656.327(1) ( c ) 2643 
ORS 656.327(2) 1753,2643,2789 
ORS 656.327(3) . 1402 
ORS 656.331 732 
ORS 656.331(1) (b) 2122 
ORS 656.340 827,1041 
ORS 656 .340(1) 2156 
ORS 656.340(3) 625 
ORS 656.340(6) 625,705,2084 
ORS 656 .340(7) 625 
ORS 656.340(14) 2084 
ORS 656.382 83,267,578,744,1097,1145,1402,1674,1745, 

1816,1941,1973,2011,2076,2122,2331 
ORS 656.382(1) 35,59,68,83,104,136,140,169,213,275,278,288, 

302,312,323,338,379,380,423,460,471,489,492,578,585,593,686,705,863,897,908, 
930,958,1041,1047,1071,1145,1178,1191,1303,1309,1315,1317,1322,1374,1377, 
1480,1509,1522,1638,1648,1674,1745,1746,1794,1816,1825,1828,1829,1881,1883, 
1889,1928,1939,1946,1962,1973,2043,2076,2095,2122 , 2137,22 72,2292,2300,2331, 
2376,2379,2440,2526,2 643,2652,2660,2675,2684,2687,2702,2711,2712,272 7,2746, 
2792,2798,2813,2828,2837 

ORS 656.382(1) (a) 1829 
ORS 656.382(2) 25,87,90,100,153,196,209,223,247,323,373, 

375,389,423,648,649,705,718,857,914,926,935,958,972,984,997,1014,1047,1076, 
1116,1130,1171,1176,1183,1191,1197,1221,1222,1244,1262,1280,1301,1309,1314, 
1342,1420,1426,1466,1473,1497,1513,1621,1629,1637,1659,1660,1677,1683,1750, 
1794,1811,1815,1821,1870,1883,1913,1914,1924,1937,1939,1968,1988,2011,2076, 
2122,2141,22 71,22 74,2288,2307,2329,2352,2368,2376,2395,2426,2433,2454,2455, 
2456,2470,2475,2477,2 504,2526,2541,2 556,2582,2584,2 592,2593,2618,2619,2620, 
2623,2630,2637,2662,2679,2684,2700,2702,2711,2712,2714,2719,2758,2769,2775, 
2779,2792,2806,2813,2819,2824 

ORS 656.382(3) 649,1107,2338 
ORS 656.382(4) 302,1262 
ORS 656.386 223,1628,1700,1941,2129,2130 
ORS 656.386(1) 142,209,223,380,389,399,401,489,507,516,577, 

598,644,718,903,916,958,984,994,1010,1013,1059,1087,1178,1191,1215,1284,1322, 
1402,1412,1417,1473,1505,1522,1628,1637,1660,1673,1700,1708,1745,1748,1749, 
1767,1783,1807,1814,1823,1829,1834,1835,1856,1876,1889,1906,1949,1957,1958, 
2011,2073,2113,2141,2145,2154,2280,2303,2 306,2 310,2 314,2 320,2373,2415,2418, 
2452,2455,2482,2496,2500,2515,2525,2599,2599,2602,2625,2631,2652,2657,2727, 
2780,2872 

ORS 656.386(2) 104,223,389,399,401,817,1262,1293,1522,1636, 
1749,1776,1906,1930,1958,2556 

ORS 656 .388 705 
ORS 656.388(1) 4,1314,2391,2480,2586,2801,2813 
ORS 656.388(2) 718,2011 
ORS 656 .388(5) 1262 
ORS 656.390 1107,1823,2049,2338 
ORS 656 .419 2341 
ORS 656.419(1) 2758 
ORS 656.506(3) 1709 
ORS 656.526(2) 2103 
ORS 656.576 376,2097,2876 
ORS 656.578 through 595 2015,2876 
ORS 656.578 28,338,576,615,684,692,2038,2097,2295,2734 
ORS 656.580.. 2097 
ORS 656.580(1) .. 2097 
ORS 656.580(2) 376,670,1356,2097,2734 
ORS 656 .583 2097 
ORS 656.583(1) 615 
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ORS 656.587 63,615,619,670,1282,1352,2097,2876 
ORS 656.591 through .593 2734 
ORS 656.591 615,692,2097 
ORS 656.591(1) 692 
ORS 656.591(2) 615 
ORS 656.593 615,1726,2097,2876 
ORS 656.593(1) 28,338,376,619,650,684,817,918,1282,1352, 

1356,1484,172 6,1770,2097,2295,2743,2876 
ORS 656.593(1)(a) 376,650,918,1352,1356,1484,1726,1770,2295 
ORS 656.593(1)(b) 376,650,817,918,1352,1356,1484,1726,1770, 

2295 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) 63,338,376,650,817,918,1352,1356,1484,1726, 

1770,2295 
ORS 656.593(1)(d) 619,650,817,819,918,1352,1356,1484,1726, 

1770,2038 
ORS 656.593(2) 650,918,1352,1356,1484,1726,1770,2295,2743, 

2876 
ORS 656.593(3) 28,63,338,376,496,619,650,684,918,1352,1356, 

1484,172 6,1770,2038,2097,2295,2 743,2876 
ORS 656.616 625 
ORS 656.622 1191 
ORS 656.625 38,53,103,216,399,430,568,568,599,609,865, 

1233,1477,1717,1796,1800,2267,2279,2344,2514,2657,2684 
ORS 656.625(1) ' 38,103,568,609,1796,1800 
ORS 656.625(2) 1796 
ORS 656.625(3) 1796 
ORS 656 .628(7) 1631 
ORS 656 .628(7) (a) 1631 
ORS 656 .634(2) 2103 
ORS 656.652(4) 2876 
ORS 656.704 86,110,360,926,1829,2097,2452,2643 
ORS 656.704(1) 615,2876 
ORS 656.704(2).... 2088,2125 
ORS 656.704(3) 90,110,127,389,512,615,926,978,1130,1185, 

12 60,1457,1660,1753,1796,2342,2546,2 643,2 705,2726,2730,2782,2800,2803,2828, 
2876 

ORS 656.708 570,1185,1796 
ORS 656.708(3) 90 
ORS 656.712 86 
ORS 656 .724(3) (d) 2361 
ORS 656.726 86,267,827,960,1097,1402,1617,1914,2088, 

2095,2592,2606,2 741,2845 
ORS 656.726(2) 512,836,926,1130 
ORS 656 .726(2) (a) 836 
ORS 656.726(2) ( c ) 2606 
ORS 656.726(2) (d) 836 
ORS 656.726(3) 2125 
ORS 656.726(3)(a) 2004,2125 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) 86,358,394,446,457,654,679,866,1162,1864, 

1914,1926 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) 79,90,94,125,161,181,199,283,302,342,348, 

434,452,474,481,520,544,552,578,631,646,815,882,904,932,1173,1217,1262,1370, 
1445,1517,1617,1758,1784,1821,2405,2443,2466,2504,2620,2669,2767,2775 

ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( B ) 1914 
ORS 656.726(4) 2470 
ORS 656.728(3) 625 
ORS 656.732 2606 
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ORS 656 .735 1962 
ORS 656.740 1006 
ORS 656.740(1) 1988 
ORS 656.740(2) 853 
ORS 656.740(3) 1988 
ORS 656.740(4) 110,360,853,1260,2152 
ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) 110,360,1260 
ORS 656.740(5) 1006 
ORS 656.745 1041 
ORS 656.753 1962 
ORS 656.790 1097,1402,2637 
ORS 656.802 11,40,368,561,672,841,846,890,894,911,937, 

950,1010,1038,1257,12 64,1412,1502,1513,1687,1732,1790,1804,182 7,1832,1873, 
1887,1902,1943,2063,2079,2092,2093,2131,2280,2302,2354,2361,2450,2595,2696, 
2704 

ORS 656.802(1) -. 203,346,549,890,1490,1502,1513,1834,1866, 
1924,2040,2063,2079,2142,2302,2313,2586,2723 

ORS 656.802(1)(a) 11,16,203,346,549,561,709,830,890,1000,1154, 
1342,1432,1490,1502,1866,1935,2025,2063,2079,2339,2826,2859 

ORS 656.802(1)(b) 11,346,368,549,672,841,846,890,911,1010, 
1018,1087,1237,1412,1502,1513,2025,2063,2079,2155,2280,2723 

ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) 11,87,144,203,237,240,346,414,515,518,549, 
672,890,950,982,1205,1222,1264,1284,1460,1502,1637,1687,1790,1804,1807,1827, 
1832,1841,1870,1873,1887,1902,1904,1924,1943,2063,2079,2311,2413,2480,2516, 
2 519,2 586,2662,2723,27 62 

ORS 656.802(2) 11,40,226,346,368,526,672,841,846,890,911, 
1038,1087,1237,1257,1412,1502,1790,1841,1870,1924,1939,2025,2063,2079,2142, 
2280,2311,2339,2361,2413,2 519,2537,2 560,2595,2662,2704,2 762 

ORS 656.802(2)(a) 40,226,894,937,1010,1038,1257,1369,1412, 
1513,2079,2142,2379,2450 

ORS 656.802(2)(b) 11,40,226,526,628,851,894,937,1010,1018, 
1038,1076,1087,1237,12 57,1412,1513,2079,2142,2155,2 361,2 379,2450 

ORS 6 5 6 . 8 0 2 ( 2 ) ( c ) 40,226,666,894,937,1010,1018,1038,1257,1412, 
1513,2079,2379,2450 

ORS 656.802(2)(d) 11,40,59,226,362,526,628,894,937,1038,1087, 
1237-,1257,1369,1412,1513,2079,2114,2117,2302,2379,2450,2563 

ORS 656.802(3).... 841,1866,2025,2361 
ORS 656.802(3)(b) 1076,2361 
ORS 656.804 1490,2595 
ORS 656.807 144,368,507,1145,1460,1999 
ORS 656.807(1) 144,273,368,507,695,1145,1166,1460,1978 
ORS 656.807(1)(a) 144,507,1166,1460 
ORS 656.807(1)(b) 144,273,507,1140,1166,1460 
ORS 657.155 819 
ORS 6 5 7 . 1 5 5 ( 1 ) ( c ) 136,231 
ORS 657.200 231 
ORS 659 .025 1753 
ORS 659 .030 2280 
ORS 659.415 819 
ORS 675.010 1753 
ORS 677 .285 1753 
ORS 677 .755 1753 
ORS 678.010 . . 1753 
ORS 684.010 1753 
ORS 684.100 2088 
ORS 6 8 4 . 1 0 0 ( 1 ) ( g ) ( A ) 2088 
ORS 6 8 4 . 1 0 0 ( 1 ) ( g ) ( B ) .. . 2088 
ORS 685 .030(4) 686 
ORS 685.110 686 
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ORS 701.025 1347 
ORS 701.025(1) 1347 
ORS 701.025(7) 1347 
ORS 731.988 2856 
ORS 737.318 2045,2856 
ORS 737.318(1), (2) 2856 
ORS 737 .318(3) (d) , (e) 2856 
ORS 737 .318(4) 2856 
ORS 737 .505 2856 
ORS 737.505(1), (2), (3) 2856 
ORS 737.505(4) 2045,2856 
ORS 737.505(5) 2856 
ORS 737 .545 2856 

ADMINISTRATIVE RULE CITATIONS 

Rule Page(s) 

OAR 137-03-060(1) 2127 
OAR 137-76-010(5) 923,1333 
OAR 137-76-010(6) 923,1250 
OAR 137-76-010(7) 1337,1624 
OAR 137-76-010(8) 1337,1624 
OAR 137-76-025(1) 1318 
OAR 137-76-025(3) 1318 
OAR 137-76-030(1) 923,1082 
OAR 137-76-030(2) 923,1082 
OAR 291-116-005(3) 600 
OAR 291-116-010(5) 600 
OAR 291-116-010(7) 600 
OAR 291-137-045 573 
OAR 436-10-003 1462 
OAR 436-10-005(9) 189,1005 
OAR 436-10-008(2) 2546 
OAR 436-10-008(2)(a) 2088 
OAR 436-10-008(3) 1753 
OAR 436-10-008(4) 1753 
OAR 436-10-008(4)(b) 1753 
OAR 436-10-008(5) 1753 
OAR 436-10-030 891,908,1839 
OAR 436-10-030(10) 1183,2837 
OAR 436-10-030(15) 2015,2837 
OAR 436-10-040 406,1664 
OAR 436-10-040(1) 686 
OAR 436-10-040(1)(a) 631 
OAR 436-10-040(2) 1322 
OAR 436-10-040(2)(a) 406,631,663,1664 
OAR 436-10-040(4) 2401 
OAR 436-10-040(4)(a) 663,880,1662,2401 
OAR 436-10-040(4)(b) 2401 
OAR 436-10-040(7) 686,2004 
OAR 436-10-040(8) 123,189,880,1071 
OAR 436-10-041 1365,2276 
OAR 436-10-046 2643,2789 
OAR 436-10-046(2) 2643 
OAR 436-10-046(3) 2643 
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OAR 436-10-046(4) 2643 
OAR 436-10-050 1058 
OAR 436-10-050(2) 189,292,880,1005,1331 
OAR 436-10-050(9) 1005 
OAR 436-10-060 2705,2800,2803 
OAR 436-10-060(2) 1116,1331 
OAR 436-10-060(4) 421,527,2546 
OAR 436-10-090 et seq 1462 
OAR 436-10-090(21) 2125 
OAR 436-10-090(24) 1462 
OAR 436-10-090(25) 2873 
OAR 436-10-090(26) 1462 
OAR 436-10-090(30) 2873 
OAR 436-10-090(31) 2125 
OAR 436-10-100(1)(d) 319 
OAR 436-10-100(3) 1359 
OAR 436-10-110 2514 
OAR 436-30-005(4) 570 
OAR 436-30-036 1649 
OAR 436-30-055(3)(b) 2156 
OAR 436-30-065(1) 138 
OAR 436-30-065(6) 2027 
OAR 436-30-360(2) 738 
OAR 436-30-380 et seq 119,135,452,1451 
OAR 436-35-001 et seq 30,72,79,94,125,135,161,173,181,184,199,205, 

250,283,302,348,358,394,418,434,449,457,474,520,527,544,552,578,602,623,631, 
646,654,674,679,815,866,882,887,899,902,904,960,979,1028,1060,11.62,1173,1198, 
1217,1262,1264,1288,1293,1359,1370,1393,1396,1426,1445,1517,1667,1900,2350, 
2384,2 395,2405,2 504,2 556,2 611,2620,27 52,2 775,2808 

OAR 436-35-002 90 
OAR 436-35-003 90,1968 
OAR 436-35-005 418 
OAR 436-35-005(1) 418,602,654,960,967,1131,1162,1195,1217, 

1864,1926,1968,2466,2767,2787,2 799 
OAR 436-35-005(2) 1667 
OAR 436-35-005(4) 181,205,217,394,474,631,1060 
OAR 436-35-010 2816 
OAR 436-35-010 thru -260 199,342,348,544,552,602,623,646,815,887,902, 

1060,1176,1217,1264,1393,1396,1426,1445,1667,2395,2405,2611,2620 
OAR 436-35-010(1 
OAR 436-35-010(2 
OAR 436-35-010(2 
OAR 436-35-010(2 
OAR 436-35-010(3 
OAR 436-35-010(5 
OAR 436-35-010(6 

12 64,1396,142 6,1667,2445 
OAR 436-35-010(7 

902,967,1028,1060,1195,1264,1396,1667,1786,1926,2620,2784 
OAR 436-35-020(2 
OAR 436-35-030(6 
OAR 436-35-040 . . 
OAR 436-35-040(3 
OAR 436-35-050(3 
OAR 436-35-060(5 
OAR 436-35-060(7 
OAR 436-35-070(1 
OAR 436-35-070(2 
OAR 436-35-070(3 

623,815,887,902,1176,1396 
448,667,1217 

(a) 457,602,866,967,1060 
(b) 135,217,544,602,605,623,967,2405,2466,2767 

887,1396,1968 
267,1097 
306,348,457,552,646,667,679,887,1060,1176, 

153,199,217,306,348,434,448,552,646,815,887, 

1287 
667,1217 
667 
667,1217 
1926 
667 
667 
667 
667 
667 
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OAR 
OAR 
OAR 
OAR 
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OAR 
OAR 
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OAR 
OAR 
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OAR 
OAR 
OAR 
OAR 
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OAR 
OAR 
OAR 
OAR 
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OAR 
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OAR 
OAR 
OAR 
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OAR 
OAR 
OAR 

436-35-
436-35-
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436-35-
436-35-
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436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35^ 
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-
436-35-

070 
070 
070 
070 
070 
075 
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080 
•090 
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100 
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110 
110 
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110 
120 
130 
130 
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150 
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160 
160 
160 
160 
170 
180 
180 
180 
190 
200 
210 

1926,2445 
667,1926,2445 
667,2445 
2445 
2445 
967 
1264 
967,1968 
1926 
1926 
1396,1926 
1926 
1264 
457,815 
815 
815 
815 
815 
815 
815 
815 
199,1195,1864,1926 
1173 

(a) 967,2445 
(b) 135 
(d) 1264,2445 

815,1195,1864,1926 
(a) 199,623,1131,1173,1968,2445,2808,2817 
(b) 2808,2817 
(c) 1131,2808 
(d) 457,623,1767,1968,2808,2817 
(a) t h r u (e) 815 
( f ) 623,815 
(g) s i s 
(h) 815 
( i ) 815 
( j ) 815 
(k) 815 

1173 
623,887 
1264,1926,1968 
306 
348 
348 
348 

. . .; 348 
348 
348 

(a) 348 
(b) 348 
(b) 2405 

348 
2) 348 
3) . 348 
11) ... 552 
1) 544,1028,1667 

1028 



2970 OAR C i t a t i o n s Van Natta's 

OAR 436-35-220 2395,2784 
OAR 436-35-220(1) 887,960,1426 
OAR 436-35-220(2) 960 
OAR 436-35-220(4) 887,960,1426 
OAR 436-35-220(7) 1060 
OAR 436-35-220(9) 679,1060 
OAR 436-35-220(10) 679,1060 
OAR 436-35-220(11) 1060 
OAR 436-35-230(1) 544,679 
OAR 436-35-230(3) 2395 
OAR 436-35-230(4) 2405 
OAR 436-35-230(4)(c) 2395 
OAR 436-35-230(4)(d) 2323,2395,2620 
OAR 436-35-230(5)(a) 306,1667 
OAR 436-35-230(5)(b) 306,887,972,1028,2620,2784 
OAR 436-35-230(7) 544 
OAR 436-35-230(8) 679,1028,1667 
OAR 436-35-240 932 
OAR 436-35-240(4) 1028,1667 
OAR 436-35-240(5) 306,434,646,2395,2784 
OAR 436-35-250 573 
OAR 436-35-260 153 
OAR 436-35-260(1) 1173 
OAR 436-35-270 thru -440 30,79,94,125,173,184,199,205,250,283,302, 

342,348,394,418,474,481,512,520,527,544,552,578,602,605,631,674,882,1028, 
1060,1198,1262,1293,1359,1370,1426,1445,1517,1667,1784,2350,2384,2405,2443, 
2504,2556,2611,2 620,2675,27 52,2775 

OAR 436-35-270 2816 
OAR 436-35-270(1). 30,882,2752 
OAR 436-35-270(2) 418,602,1028,1919,2437,2675 
OAR 436-35-270(3)(a) 337,832,1758,2437 
OAR 436-35-270(3)(b) 337,882,899,932,1288,1853,2335,2437 
OAR 436-35-270(3)(c) 184,410,520 
OAR 436-35-270(3)(d) 184,205,410,481,520,904,1162,2675 
OAR 436-35-280 79,94,125,173,184,199,201,342,348,394,418, 

474,520,544,5 52,578,631,654,674,882,899,1060,1162,12 62,1293,1300,1370,1517, 
1667,17 58,2443,2504,2635,27 52 

OAR 436-35-280(1) 283,512,605,1445,1653,2405,2466,2767 
OAR 436-35-280(4) 79,2437 
OAR 436-35-280(6) 79 
OAR 436-35-280(7) 30,72,79,94,125,161,173,181,184,197,199,205, 

250,302,337,342,358,394,418,449,474,481,520,527,544,552,578,631,654,832,860, 
882,899,904,932,972,979,1028,1060,1131,1138,1162,1198,1262,1293,1359,1370, 
1426,1517,1667,1752,1758,1784,1811,1821,1900,2335,2384,2421,2437,2504,2556, 
2675,2752,2775 

OAR 436-35-290 through 310 184,410 
OAR 436-35-290 79,94,184,199,205,283,449,520,527,552,578, 

631,832,882,899,1060,1198,1293,1370,1426,1517,1758,1784,2504,2556,267 5,2752 
OAR 436-35-290(2) 2620 
OAR 436-35-290(2)(a) 302,337,358,674,1060,1162,1359,1617,2635 
OAR 436-35-290(3) 30,1821,2437 
OAR 436-35-290(4) 860,2335,2421 
OAR 436-35-300 283,860,932 
OAR 436-35-300(2) 2620 
OAR 436-35-300(2)(a) 302,337,358,674,1060,1162,1359,1617,2635 
OAR 436-35-300(3) 30,79,94,184,199,205,449,520,527,552,578, 

631,832,882,899,1060,1198,1293,1370,1426,1517,1758,1784,2504,2556,2675,2752 
OAR 436-35-300(3)(a) 932,1821,2335,2437 
OAR 436-35-300(3)(b) 1853 
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OAR 436-35-300(4) 30,72,79,94,184,199,205,394,449,520,527,544, 
552,578,631,832,860,882,899,932,1060,1198,1293,1370,142 6,1517,17 58,1784,1821, 
1853,2321,2421,2437,2504,2 556,267 5,27 52 

OAR 436-35-300(4)(b) 2335 
OAR 436-35-300(5) 30,72,79,94,181,184,199,205,410,418,449,474, 

520,527,552,578,631,832,860,882,899,932,1060,1131,1198,1293,1370,1517,1758, 
1784,1821,1853,1900,2 335,2421,2 504,2556,2675,2 7 52 

OAR 436-35-300(5)(a) 1131,1853,2437 
OAR 436-35-300(5)(b) 1426,2335 
OAR 436-35-300(6) 832,882,2752 
OAR 436-35-310 99,283,410,481,520,882,932,1262,2775 
OAR 436-35-310(2) 410,520,527,2620 
OAR 436-35-310(2)(a) 302,337,348,358,410,520,674,882,1060,1162, 

1300,1359,1617,2635 
OAR 436-35-310(2)(b) 155,410,520,882 
OAR 436-35-310(3) 72,79,125,155,181,197,250,342,393,410,438, 

452,481,520,52 7,860,882,1131,1262,1288,1900,22 77,2321,2335,2437,267 5,2 752, 
2775 

OAR 436-35-310(3)(a) 199,205,337,342,882,899,904,932,1162,1198, 
1370,1426,1784,1853,267 5 

OAR 436-35-310(3)(b) 2775 
OAR 436-35-310(4) 30,72,79,94,125,173,181,184,199,250,342,394, 

410,418,438,449,474,481,520,527,544,552,578,631,832,882,984,1131,1141,1262, 
1293,1517,1758,2277,2321,2421,2 504,2 556,2 77 5 

OAR 436-35-310(4)(a) 199,205,250,882,899,904,932,1162,1262,1370, 
1784,1821,2675 

OAR 436-35-310(4)(b) 173,199,205,449,882,899,904,1162,1262,1370, 
1784,2277,2437,2675 

OAR 436-35-310(4)(c) 173,184,199,205,544,882,899,904,1162,1262, 
1370,1784,2 556,2675,2 77 5 

OAR 436-35-310(4)(d) 199,205,394,474,481,552,631,832,882,899,904, 
1162,1262,1293,1370,1517,1784,2675 

OAR 436-35-319(2) 410 
OAR 436-35-320 2443,2845 
OAR 436-35-320(1) 135,283,418,474,679,1445,1811,2443 
OAR 436-35-320(1)(a) 30,866,882 
OAR 436-35-320(2) 181,654,832,972,1811,2389,2556 
OAR 436-35-320(4) 72,86,94,153,173,184,199,217,394,449,474, 

481,520,52 7,578,631,654,860,904,932,1028,1060,1131,1131,12 64,1288,1359,1370, 
1517,17 58,1784,1811,1873,1900,22 7 7,2 335,2389,2421,2466,2 504,2620,2 635,2767 

OAR 436-35-320(7) 474 
OAR 436-35-330 199,217 
OAR 436-35-330(1) 217,654,1060,1131 
OAR 436-35-330(3) 217,654 
OAR 436-35-330(5) 173,217,654,899,1131 
OAR 436-35-330(7) 217,1060 
OAR 436-35-330(9) 217,654,899,1131 
OAR 436-35-330(11) 217,654,1060,1131 
OAR 436-35-330(14) 394 
OAR 436-35-330 (17 ) . .181,394,654,1060,1131 
OAR 436-35-330(19) 181,199,394,654,1131, 1811 
OAR 436-35-340(3) 972 
OAR 436-35-340(5) 972 
OAR 436-35-340(7) 972 
OAR 436-35-340(9) 972,1853 
OAR 436-35-340(11) 972,1853 
OAR 436-35-340(13) . 99 
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OAR 436-35-350 520 
OAR 436-35-350(2) 72,104,173,250,358,474,481,520,578,631,654, 

860,882,899,932,1028,1131,1359,1370,1667,1758,2 335,2389,2421,2504,2556 
OAR 436-35-350(3) 358,474,899 
OAR 436-35-350(4) 217,358,654,2504 
OAR 436-35-350(6) 631 
OAR 436-35-350(7) 631 
OAR 436-35-350(8) 631 
OAR 436-35-350(10) 631 
OAR 436-35-350(11) 631,1028,2384 
OAR 436-35-360 520,552,674,904,979,2620 
OAR 436-35-360(1) 302 
OAR 436-35-360(2) 153,302,1300 
OAR 436-35-360(3) 153,302,899,1300 
OAR 436-35-360(4) 30,153,302,899,1300 
OAR 436-35-360(5) 153,302,899,1131 
OAR 436-35-360(6) 72,79,94,153,173,474,481,544,860,899,972, 

1028,1758,1853,2 335,2421 
OAR 436-35-360(7) 72,79,94,153,173,481,544,860,899,972,1028, 

1758,1853,2335,2421 
OAR 436-35-360(8) 72,79,94,153,173,481,544,860,972,1028,1758, 

1853,2335,2421,2675 
OAR 436-35-360(9) 72,79,94,153,544,860,1028,1758,1853,2335 
OAR 436-35-360(10) 79,94,173,302,474,481,544,552,674,860,899, 

972,1028,1293,1370,17 58,1853,2335,2421 
OAR 436-35-360(11) 94,173,205,358,474,481,520,544,552,578,654, 

674,860,899,1293,1667,1758,2 635 
OAR 436-35-370(2) 972 
OAR 436-35-385(1) 1198 
OAR 436-35-400 125,348,527,2556,2660 
OAR 436-35-400(1) 348,527,1028,2611 
OAR 436-35-400(3)(b) 161 
OAR 436-35-400(3)(c)(A) 394, 1752 
OAR 436-35-400(3)(c)(B) 2405 
OAR 436-35-400(4) 125,348,2405 
OAR 436-35-400(4)(a) 394 
OAR 436-35-400(4)(a)(B) 348 
OAR 436-35-400(4)(b) 125,161 
OAR 436-35-400(4)(b)(B) 1028 
OAR 436-35-400(4)(c)(D) 2556 
OAR 436-35-430(6) 2405 
OAR 436-35-430(8)(b) 1821 
OAR 436-35-430(8)(c) 1821 
OAR 436-35-440 1821,2556,2752 
OAR 436-40-005(10) 1631 
OAR 436-40-070(1) 2719 
OAR 436-45-002 1796 
OAR 436-45-010(1) 1796 
OAR 436-50-030 1347 
OAR 436-60-030(3) 2307 
OAR 436-60-003(4) 176,218,294,2307 
OAR 436-60-005(9) 24,45,47,225,244,262,491,819,1067,1081,1520, 

1689,22 65,2513,2 575,2 634,2810 
OAR 436-60-020 1244,1321 
OAR 436-60-020(4)(a) 1431 
OAR 436-60-020(5) 2043 
OAR 436-60-020(6) 2 
OAR 436-60-020(7) 752,1776,2300 
OAR 436-60-020(7)(a) 183,623,1321 
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OAR 436-60-020(7)(c) 183,752,1321,1776,1920 
OAR 436-60-020(7)(k) 2 
OAR 436-60-020(8) 2279 
OAR 436-60-020(8)(i) 2114 
OAR 436-60-030 285,1293 
OAR 436-60-030(1) 2,2867 
OAR 436-60-030(2). 2,1116,2867 
OAR 436-60-030(3) 942,1116 
OAR 436-60-030(4)(a) . 942, 1116,2609 
OAR 436-60-030(5) 285,288,1125,1293,1402,1522,2043,2151,2675, 

2867 
OAR 436-60-030(5) (a) & (b) 2867 
OAR 436-60-030(5)(c) 2151,2867 
OAR 436-60-030(6)(a) 942 
OAR 436-60-030(7) 1125,1293 
OAR 436-60-035 1365,2276 
OAR 436-60-040(6) 344 
OAR 436-60-050 .. 463 
OAR 436-60-050(4) 463,984,1106 
OAR 436-60-050(5).. 612,748 
OAR 436-60-060(1) thru (13) 629 
OAR 436-60-070(1) 463 
OAR 436-60-090(3) 319 
OAR 436-60-140 2758 
OAR 436-60-145 99,525,583,1622,1646,1893,2383,2388,2719, 

2745 
OAR 436-60-145(1) 46,47,100,109,218,253,299,1716,1806,2276, 

2473,2820 
OAR 436-60-145(2) 177,253,583,1615 
OAR 436-60-145(3) 45,525,583,1366,1367,1615,1716,2575,2820 
OAR 436-60-145(3)(f) 1961 
OAR 436-60-145(3)(h) 225,643 
OAR 436-60-145(3)(i) 298 
OAR 436-60-145(3)(j) 298,991,2473 
OAR 436-60-145(4) 152,188,188,22 5,507,676,879,886,982,991,999, 

1007,1086,1150,1187,1316,1366,1716,2820 
OAR 436-60-145(4)(b) 152 
OAR 436-60-145(4)(c) 152,2820 
OAR 436-60-145(4)(d) 152 
OAR 436-60-145(4)(e) 299,1961 
OAR 436-60-145(4)(f) 177,253 
OAR 436-60-145(4)(g) 157,176,177,188,188,218,225,253,294,299,500, 

581,2575 
OAR 436-60-145(4)(i) 152,177 
OAR 436-60-145(5) 152,177,188,188,225,253,500,507,525,581,676, 

879,886,982,991,999,1007,1086,1150,1187,1316,1366,2820 
OAR 436-60-145(6) 45,157,176 
OAR 436-60-145(6)(a)(D) 157 
OAR 436-60-145(6)(b) 157,176 
OAR 436-60-145(6)(c) 157 
OAR 436-60-145(6)(d) 157,500,581 
OAR 436-60-145(6)(e) 152,157,177 
OAR 436-60-145(6)(f) 157 
OAR 436-60-145(6)(g) 157,225 
OAR 436-60-145(6)(h) 46,48,157 
OAR 436-60-145(6)(i) 45 
OAR 436-60-145(7) 24 
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OAR 436-60-145(8) 176 
OAR 436-60-150 1188 
OAR 436-60-150(1) 149,994 
OAR 436-60-150(3) 857,2016 
OAR 436-60-150(3)(e) 375,492,1480,2016,2430 
OAR 436-60-150(4) 994,2016 
OAR 436-60-150(4)(e) 2468 
OAR 436-60-150(4)(f) 1480 
OAR 436-60-150(4)(i) 157,176,188,188,194,218,225,244,262,294,298, 

299,458,507,525,582,583,643,67 6,819,879,886,982,991,999,1007,1081,1086,1150, 
1187,1316,1365,1366,1367,1517,1520,1615,1616,1641,1645,1688,1689,1705,1716, 
1731,1744,1798,1806,1897,1961,2265,22 76,2428,2473,2513,2575,2 634,2 653,2751, 
2810,2820 

OAR 436-60-150(5) 2468 
OAR 436-60-150(5)(a) 1844 
OAR 436-60-150(6) 1195 
OAR 436-60-150(6)(e) 157,176,188,188,194,218,225,244,262,294,298, 

299,458,507,525,582,583,643,676,819,879,886,982,991,999,1007,1081,1086,1150, 
1187,1316,1365,1366,1367,1517,1520,1615,1616,1641,1645,1688,1689,1705,1716, 
1731,1744,1798,1806,1897,1961,22 65,22 76,2428,2473,2 513,2575,2634,2 653,2751, 
2810,2820 

OAR 436-60-180 436,1276,1284,1418,1466,1999 
OAR 436-60-180(2)(b) 1999 
OAR 436-60-180(4) 1466,1999 
OAR 436-60-180(5) 266,1466,1764,1999 
OAR 436-60-180(6) 1764 *Bold Page = Court Case* 
OAR 436-60-180(7) 2458 
OAR 436-61-004 625 
OAR 436-61-004(4) 2084 
OAR 436-61-060 705 
OAR 436-61-100(1) 625 
OAR 436-65-600 et seq 446 
OAR 436-69-202(2) 2401 
OAR 436-75-030 1709 
OAR 436-75-050 1709 
OAR 436-80-001 thru 080 1244 
OAR 436-80-060 1244,1483 
OAR 436-80-060(1)(d) 2152 
OAR 436-80-060(2) 1169 
OAR 436-80-060(2)(d) 2152 
OAR 436-83-200 94 
OAR 436-120-003(1) 625 
OAR 436-120-003(4) 625 
OAR 436-120-040(3) 625 
OAR 436-120-045 2156,2566 
OAR 436-120-050 386,2566 
OAR 436-120-050(7) 386 
OAR 436-120-050(9) 2566 
OAR 436-120-055(2)(e) 2566 
OAR 436-120-055(3) 2566 
OAR 436-120-085(10) 386 
OAR 436-120-090 2156,2566 
OAR 436-120-100(1) 705 
OAR 436-120-120(1)(a) 705 
OAR 436-120-210 2154 
OAR 437-01-015(41) 2869 
OAR 437-01-015(55) (a) (A) 734 
OAR 437-01-135 2869 
OAR 437-01-140 2869 
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OAR 437-01-140(1) 734 
OAR 437-01-145 2869 
OAR 437-01-145(1) & (2) 2869 
OAR 437-01-165 2869 
OAR 437-01-165(1) & (2) 2869 
OAR 437-40-030(1) 734 
OAR 438-05-010 2015 
OAR 438-05-040(10) 2055 
OAR 438-05-046(1) 575 
OAR 438-05-046(1)(a) 582,657,2733 
OAR 438-05-046(1)(b) 9,657,850,899,1009,1269,1496,1501,1650,1652, 

1691,1704,1792,1803,1895,1960,2346 
OAR 438-05-046(1)(c) 2733 
OAR 438-05-046(2)(a) 1269,1501,2345,2511 
OAR 438-05-046(2)(b) 1269,1501,2280,2345 
OAR 438-05-052 194,1187 
OAR 438-05-055 821 
OAR 438-05-075 575,1064 
OAR 438-06-020 836 
OAR 438-06-031 670,950,1047,1767,2323 
OAR 438-06-036 2433 
OAR 438-06-040 967,1002 
OAR 438-06-065(2) 1466,1764 
OAR 438-06-070 192 
OAR 438-06-071 645,1129,1382,1497,1713,1723,1886,2584 
OAR 438-06-071(1) 1249,1382,1713,1723,2584 
OAR 438-06-071(2) 1129,1175,1382,1713.1723,2584,2765 
OAR 438-06-075 1047 
OAR 438-06-081 300,309,313,645,836,1129,1175,1497,1723, 

1886,2401,2584,2765 
OAR 438-06-081(2) 1723 
OAR 438-06-081(4) 309,315,1643 
OAR 438-06-085 1400 
OAR 438-06-091 300,313,315,670,832,836,947,1387,1643,2401 
OAR 438-06-091(1) 836 
OAR 438-06-091(2) 1234 
OAR 438-06-091(3) 558,1911 
OAR 438-06-091(4) 315,558,1643,1911,2401 
OAR 438-07-005(3) 2606 
OAR 438-07-005(4) 541 
OAR 438-07-010 1198 
OAR 438-07-015 43,104,541,832,1198,2016 
OAR 438-07-015(2) 617,1079,1183,2015,2122,2837 
OAR 438-07-015(4) 541,585,882,1198 
OAR 438-07-015(5) 43,1745,2331 
OAR 438-07-016 1198,1723 
OAR 438-07-017 104,527 
OAR 438-07-018 43,423 
OAR 438-07-018(1) 43,423,585,1674,2752 
OAR 438-07-018(2) 43,423 
OAR 438-07-018(3) 43,423 
OAR 438-07-018(4) 43,541,585,832,1123,1525 
OAR 438-07-022 291,1382 
OAR 438-07-023 832 
OAR 438-07-025 882,1197 
OAR 438-07-025(1) . 50,862,2433 
OAR 438-07-025(2) 862,1197,2433 
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OAR 438-08-020 605 
OAR 438-09-001 et seq 24,45,102,244,262,491,1081,2810 
OAR 438-09-001(1) 24, 45 , 46, 47 ,100,109 , 218, 225 , 244, 253 , 299., 819 , 

1081,1150,1520,1689,1806,2265,2276,2 513,2 575,2634,2810,2820 
OAR 438-09-001(2) 1688,1798,2513,2634 
OAR 438-09-001(3) 1041 
OAR 438-09-005 et seq 1154 
OAR 438-09-005(1) 643 
OAR 438-09-005(2) 643 
OAR 438-09-005(4) 1041,1218 
OAR 438-09-010 1041 
OAR 438-09-010(7) 148 
OAR 438-09-020 194,525,859,1187,1616,1744,1896,1961,2428, 

2751 
OAR 438-09-020(1) 152,177,188,188,225,253,496,507,581,676,879, 

886,982,991,999,1007,1086,1150,1187,1316,1366 
OAR 438-09-020(1)(a) 48,157,879 
OAR 438-09-020(1)(b) 148,1520,1688,1798,2265,2513,2575,2634 
OAR 438-09-020(1)(c) 148,157,176,177,188,194,218,262,299,859,886 
OAR 438-09-020(2) 148,152,176,177,188,188,225,253,335,507,676, 

879,886,982,991,999,1007,1086,1150,1187,1316,1366,1367,1517, 1615,1645,1705, 
1716,1897,1961,2653,2 751,2810,2820 

OAR 438-09-020(2)(a) 48,157,583,859,982 
OAR 438-09-020(2)(b) 982 
OAR 438-09-020(3) 2820 
OAR 438-09-025(1) 222,2276 
OAR 438-09-025(2) 157,222,443,500,581,582,1641,1698 
OAR 438-09-025(3) 443,500,581 
OAR 438-09-035 859,1168,1641,1893,2383,2745 
OAR 438-09-035(1) 601,1009,1168,1209,1631,1641,1698,1893,1896, 

2745 
OAR 438-09-035(2) 601,1168,1641,1720,1893,2383,2745 
OAR 438-09-035(2)(a) 1893,2745 
OAR 438-09-035(2)(b) 1893 
OAR 438-09-035(3) 601,1168,1209,1226,1646,1893,2383,2745 
OAR 438-10-005 90,358,446,452,882 
OAR 438-10-010 79,90,94,125,161,173,184,199,342,348,358, 

418,434,481,512,544,552,578,623,631,646,674,866,887,904,1028,1176,1217,1370, 
1393,1445,1517,1617,1752,1758,1784,2405,2443,2466,2 504,2620,2767,2 775 

OAR 438-10-010(1) 205,302,348,474,520,602,815,882,1262 
OAR 438-10-010(2) 602,1359 
OAR 438-11-005(1) 1364 
OAR 438-11-005(3) 2486 
OAR 438-11-005(4) 1364 
OAR 438-11-010(1) 321 
OAR 438-11-015 527 
OAR 438-11-020 527,1354 
OAR 438-11-020(1) 1823 
OAR 438-11-020(2) 589,2533 
OAR 438-11-022 1364 
OAR 438-11-025 1253 
OAR 438-11-035 . 2345 
OAR 438-11-035(2) 2133 
OAR 438-12-016 2268 
OAR 438-12-018 1720 
OAR 438-12-025 993,2744 
OAR 438-12-025(1) 2744 
OAR 438-12-025(2) 863,1108,2744 
OAR 438-12-025(3) 1800 
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Rule Page(s) 

OAR 438-12-030 1828,2744 
OAR 438-12-032(3) 1276 
OAR 438-12-035 1649 
OAR 438-12-035(2) 1649,1720 
OAR 438-12-035(3) 1649 
OAR 438-12-037(1)(b) 568 
OAR 438-12-037(1)(c) 599,865,1717 
OAR 438-12-037(1)(d) 2514,2657 
OAR 438-12-037(1)(f) 1292,1888 
OAR 438-12-037(2) 1717 
OAR 438-12-050(2) 2268 
OAR 438-12-052 1796 
OAR 438-12-055 38,53,216,430,432,568,611,1066,1477,1910, 

2267,2279,2344,2657 
OAR 438-12-055(2) 1910 
OAR 438-12-060 38,432 
OAR 438-12-060(3) 2574 
OAR 438-12-065(2) 2574 
OAR 438-12-065(3) 2574 
OAR 438-15-005(2) 2011 
OAR 438-15-010 et seq 1846 
OAR 438-15-010(1) 1846 
OAR 438-15-010(2) 1293 
OAR 438-15-010(3) 1846 
OAR 438-15-010(4) 4,9,25,50,59,68,76,78,82,83,87,90,101,115, 

123,138,140,144,149,153,156,169,190,209,213,22 6,237,247,2 61,2 67,2 70,273,275, 
302,309,315,316,323,336,344,368,373,380,389,406,409,421,436,439,448,455,460, 
463,467,481,489,492,501,507,512,515,527,538,541,547,549,552,570,57 5,577,585, 
589,593,601,605,612,617,621,629,631,638,649,663,686,832,836,844,85 5,857,863, 
871,886,894,897,903,908,911,914,915,926,935,937,944,950,956,958,970,972,976, 
984,994,997,1002,1006,1007,1013,1014,1021,1047,1051,1058,1064,1073,1076,1087, 
1097,1106,1114,1116,1118,112 5,1130,1151,1164,1166,1176,1178,1183,1188,1190, 
1191,1197,1198,1202,1211,1220,1221,1222,1228, 1230, 1237 , 1239,1240,1253,1257, 
127 5,127 6,1280,1284,1293,1299,1301,1303,1309,1313,1314,1322,132 6,1328,1342, 
1346,1347,1354,1359,1363,1374,1388,1402,1412,1420,142 6,1457,1460,1466,1473, 
1477,1483,1488,1492,1505,1513,1621,1628,1629,1632,1659,1673,1674,1677,1678, 
1697,1700,1702,1735,1745,1746,1748,1749,1767,1783,1794,1811,1814,1815,1817, 
1821,1829,1837,1843,1847,1864,1870,1873,1878,1881,1883,1906,1913,1914,1920, 
1924,1928,1930,1931,1934,1935,1937,1939,1942,1943,1949,1968,2271,2274,2280, 
2289,2292,2300,2303,2307,2311,2314,2320,2329,2331,2 344,2348,2352,2373,2376, 
2379,2391,2395,2397,2413,2415,2418,2426,2433,2470,2472,2475,2477,2480,2482, 
2490,2492,2496,2500,2518,2 522,2 526,2535,2541,2 543,2550,2 556,2573,2 582,2584, 
2 586,2588,2590,2593,2599,2599,2602,2618,2619,2623,2625,2630,2631,2637,2652, 
2 657,2 660,2 662,2 665,2 679,2684,2700,2702,2 709,2711,2712,2 714,2 719,272 7,2 730, 
2744,27 58,2775,2 780,2 787,2 791,2 792,2801,2806,2811,2819 

OAR 438-15-010(4)(a) 1473 
OAR 438-15-010(4)(h) 1823 
OAR 438-15-010(5) 705,2306 
OAR 438-15-010(6) 104,866 
OAR 438-15-010(6)(g) 915 
OAR 438-15-025 1187 
OAR 438-15-028(1)(a) 1215 
OAR 438-15-028(2)(b) 1215 
OAR 438-15-030 1958 
OAR 438-15-030(1) 35,601,2011 
OAR 438-15-040 649,1958 
OAR 438-15-040(1) 1636,1846 
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OAR 438-15-040(2) 138 
OAR 438-15-040(3) 1262 
OAR 438-15-040(4) 1262 
OAR 438-15-045 1749,1958 
OAR 438-15-052 102,194,676,1187,1209,1316,1517,1615,1616, 

1620,1622,1645,1646,1705,1716,1744,1778,1863,1896,1961,2388,2428,2751 
OAR 438-15-052(1) 
OAR 
OAR 438-15-055 
OAR 438-15-055(1) 220,389,2288 
OAR 438-15-065 649 
OAR 399,401,2744 
OAR 438-15-085 354,1667 
OAR 438-15-085(1) 220,1846 
OAR 
OAR 
OAR 438-15-090(2) 2060 
OAR 438-16-005(2) 1753 
OAR 438-24-030(3) 2027 
OAR 1846 
OAR 438-47-010(3) 1846 
OAR 438-47-010(5) 1846 
OAR 1846 
OAR 438-47-080 1846 
OAR 438-82-030(2) 923,1250,1318,1624,1718,2432,2 794 
OAR 438-82-045(6) 1128 
OAR 438-82-050 1128 
OAR 438-82-050(1) 1340 
OAR 
OAR 836-43-110 2045,2856 
OAR 2856 
OAR 2051 
OAR 836-80-150 2103 

LARSON CITATIONS 

Larson Page(s) 

1 Larson, Workmen's Compensation Law, 2.20 709 
1 Larson, WCL, 6.50 at 3-6 2373 
1 Larson, WCL, 12.00 at 3-308 (1985) 2373 
1 Larson, WCL, 12.12 at 3-356 (1990) 2823 
1 Larson, WCL, 12.14(b) at 3-325 2373 
1 Larson, WCL, 13.11(d) at 3-378 (1985) .1021 
1 Larson, WCL, 13.11(d) at 3-379 (1985) 439,1021 
1 Larson, WCL, 13.11(d) at 3-380 (1985) 1021 
1 Larson, WCL, 13.11(d) at 3-381, 3-382 (1985) 439 
1 Larson, WCL, 13.11(d) at 3-382 (1985) 439 
1 Larson, WCL, 13.13, 3-398,3-401,3-406 (1985) 1021 
1 Larson, WCL, 13.21 (1985) 78 
1 Larson, WCL, 13.21 at 3-415 & n. 84 (1985, Supp. 1988) 78 
1 Larson, WCL, 16.10 at 4-204 (1985) 698 
1 Larson, WCL, 16.11 at 4-124 t h r u 4-141 (1985) 329 
1 Larson, WCL, 16.13 at 4-145 t h r u 4-149 (1985) 329 
1 Larson, WCL, 16.31 at 4-208.62 n 53 (1990) 714 
1 Larson, WCL, 16.32 (1990) 714 
1 Larson, WCL, 17.10 at 4-209 t o 4-218 (1985) 166 
1 Larson, WCL, 17.30 at 4-225 (1985) 1878 
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Larson Page ( s) 

1 Larson, WCL, 18.12 at 4-252 t h r u 4-267 (1985) 329 
1 Larson, WCL, 18.13 at 4-267 (1985) 1021 
1 Larson, WCL, 19.00 at 4-339 (1985) 1021 
1 Larson, WCL, 19.10 at 4-339 (1985) 1021 
1 Larson, WCL, 19.24 at 4-344 t h r u 4-346 (1985) 329 
1 Larson, WCL, 19.29, 294.69 t h r u 294.71 (1972) 257 
1 Larson, WCL, 19.29 at 4-362, 4-370 t o 4-371 (1985) 1226 
1 Larson, WCL, 19.33, 4-382 (1985) 1021 
1 Larson, WCL, 19.35 at 4-387 t h r u 4-390 (1985) 163,166 
1 Larson, WCL, 19.61 at 4-40-6 t o 4-407 (1985) 163,166 
1 Larson, WCL, 19.62 at 4-411 (1985) ..163 
1 Larson, WCL, 19.63 at 4-419 (1985) 1021 
1 Larson, WCL, 29.10 at 5-355 2373 
1A Larson, WCL, 21.60 at 4-46, 47 (1987) 1363 
1A Larson, WCL, 21.60, 5-42 et seq. (1987) 1363 
1A Larson, WCL, 25.00 (1985) 1420 
1A Larson, WCL, 27.00 (1979) 2680 
1A Larson, WCL, 29.10 at 5-355 272 
1A Larson, WCL, 34.21, 6-83 t o 6-85 (1985) ....1051,1226 
IB Larson, WCL, 41.64 at 7-465 (1985) 561 
1C Larson, WCL, 44.34(a) (b) (1986) 332 
2 Larson, WCL, 57.35 (1987) 270 
3 Larson, WCL, 78.10 at 15-101 (esp. f n . 48) 1702 
3 Larson, WCL, 78.43(d) at 15-272. 1702 
3 Larson, WCL, 79.72(b), 15-426.272 (45) t o 15-426.272(63) 1057 
4 Larson, WCL, Section 95 (1990) 1999 

OREGON RULES OF CIVIL PROCEDURE CITATIONS 

Rule Page(s) 

ORCP 10 .2733 
ORCP 10A 2511 
ORCP 65E(3) 2830 
ORCP 65E(3)(a) .2830 
ORCP 67B 2059 
ORCP 10A 1921, 1960,2338,2346 
ORCP 71B(1) 246,403,575,677,2082 

OREGON EVIDENCE CODE CITATIONS 

Code Page(s) 

OEC 201(b) 492,1416 
OEC 305-307 2578 
OEC 702 1058 
OEC 703 2475 
OEC 802 1382 
OEC 802(4) 1382 
OEC 803(4) 1382 
OEC 804(3) (f ) 1702 
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Claimant Page(s) 

Abbe, Glenn (Cl-01831) 1897 
Abbott, David R. (WCB 87-13097 e t c . ; CA A50887) 1441,2007 
Accident Prevention D i v i s i o n (CA A62768) 734 
Accident Prevention D i v i s i o n (CA A62876) 2869 
Adams, Don O. (89-06593) 972 
Adams, Randall P. (89-10079) 161 
Agar, John W. (89-22462) 598 
Agner, Margaret A. (89-24862) 891 
Aguas, Ricardo (89-07959) 24 
A g u i l a r , Joe Ann (89-11086) 246 
Aguire, Sam J. (87-04491) 8 
A l a n i s , Pete (90-10819) 1748 
Alexander, Rick D. (90-05727 etc.) 1629 
A l l e n , Alene M. (89-10499) 515 
A l l e n , David B. (89-24372) 112 
A l l e n , David D. (88-18698 etc.) 2458 
A l l e n , Jack (89-19678) 190 
A l l i s o n , Mona (Cl-02179) 2428 
A l l i s o n , Mona L. (90-09628) 1749 
Alonzo, Maria (WCB 88-11045; CA A64186) 724,963 
Alvarado, Alfonso S. (90-10094) 1217,1303 
Alvarado, Joan M. (89-14600) 477 
Ames, E l l a L. (90-16109) 1906 
Andersen, Charles M. (89-12008) 463 
Anderson, Christopher J. (89-20011) 516 
Angerbauer, Rodney E. (Cl-02715) 2810 
Antonio, Stanley R. (Cl-00751) 1007 
Archer, G i l b e r t , J r . (WCB 86-10377 e t c . ; CA A63020) 2843 
Archer, L a r r y D. (89-25212) 2773 
A r c h i b a l d , James A. (89-0423M) 1916,2344 
A r g u e l l o , Manuel (91-0588M) 2627 
Armitage, Melva D. (91-0607M) 2414 
Arms, Tommy V. (WCB 88-07597 e t c . ; CA A64255) 1509, 1973 
Armstrong, Gary J. (89-21912) 976 
Arnold, Charles (89-0078M) 1204 
A r r e l l a n o , Jose L. (90-16995 etc.) 2722 
Aschbacher, Donna (WCB 88-07257; CA A61687) 2063,2723 
Ash, Jesse (90-08256) 1946,2310 
Atchley, J i l l R. (TP-91011) 1282 
Ausbie, Herbert C. (WCB 88-08507; CA A63928) 1832,2092 
Ayer, Craig H. (90-21934) 2619 
Babich, G.T. (90-17366) 2314,2472 
Backes, Diane E. (Cl-00021) 177 
Bacon, Dianne M. (90-14553) 1930 
Ba i l e y , B r e t t A. (89-24953) . 1116 
Ba i l e y , Richard G. (89-17403) 348 
Baker, Mark E. (90-11592) 1218 
Bales, Lou D. (WCB 88-05665; CA A65158) 1866,2025 
B a l l a r d , Maria (89-24882 etc.) 1183 
Baracio-Romero, Jaime (90-20174) 1704 
Barajas, Ismeal M. (WCB 88-10277; CA A64438) 1774,2009 
Barber, Lamarr H. (89-22820) 292 
Barker, Hubert W. (WCB 87-00261; CA A64922) 1653,2048 
Barnett, Dena L. (WCB 88-22382; CA A64959) 752,1776 
Barnett, Dick L. (WCB 85-16010; CA A62112) 711 
Barreras, Mike K. (89-15758) 832 
Barrow, M o l l i e E. (89-17353) 617 
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Claimant Page(s) 

B a r t r u f f , Donna L. (89-14710) 39,220 
Basl, Laura (WCB 87-17697; CAA63841) 741,1511 
Bassett, W i l l i a m L. (90-06715) 994 
Basting, Steven W. (90-16606) 2566 
Bates, Jean M. (89-13041) 2280,2345 
Baur, P a t r i c k R. (WCB 87-06646 e t c . ; CA A63679) 720 
Beachy, Susan M. (90-08293) 1234 
Beard, Timothy D. (89-05535) 432 
Beardslee, Anthony B. (WCB 88-10474; CA A64794) 2032 
Beckley-Stokes, Beverly A. (Cl-00069) 225 
Bedwell, Robert L. (89-08167) 2497,2702 
Beebe, Walden J. (90-12292 etc.) 2352 
Beebe, Walden J. (90-18757) 2430 
Beekman, Eugene (90-03625) 1118 
Beeman, Rudolph A. (89-24493 etc.) 55 
Beeson, Debra L. (90-01924) 2752 
B e l l , F o r r e s t W. (WCB 88-08024 e t c . ; CA A64210) 726 
Belshee, David W. (87-01107 etc.) 113 
Bement, John H. (WCB 88-13391; CA A67097) 2845 
Benzinger, J e f f r e y (CA A69059) 2059 
Berard, Susan L. (89-21633) 1073 
Berry, James G. (88-15311) 1354 
Beswick, Cleo I . (86-00108) 876,1140,1314 
B e t h e l l , C a r l S. (90-01381) 1185 
B e y e r l i n , Donald R. (89-0146M) 870 
Biggs, Robert L. (90-17988) 2415 
B i g l e r , Mary E. (TP-90064) 619 
B i l l i n g s , Gerald L. (89-0442M) 399 
B i l l i n g s , Gerald L. (89-16012 etc.) 401 
Bingham, Pauline E. (91-00412 e t c . ) . . . . . 1817 
B i r d , Harold T. (89-12866 etc.) 1732 
Black, F. Owen (WCB 89-17333; CA A65274) 2125 
Blackwood, James E. , J r . (89-21907) 871 
Blades, Beulah M. (90-02062 etc.) 1013 
B l a i n , Charles W. & Minerva A. (employers) 754 
Bob Wilkes F a l l i n g (CA A65963) 2127 
Boehr, Margaret I . (WCB 89-21774; CA A67319) 2837 
Bonar-Hanson, E l i z a b e t h A. (90-11630 etc.) 2578 
Borgen, Duane V. (90-03853) 978 
Borgens, Deann L. (90-12022) 2774 
B o r i s o f f , Henry R. (CA A60630 etc.) 695 
Borrego, Eddie (WCB 88-18220 etc . ; CA A67685) 2152,2637 
Bosley, P r i s c i l l a J. (89-03907) 380 
B o t e l l o , Magdaleno (89-19947) 336 
Bowen, La r r y L. (89-19179) 1164 
Bowen, Timothy J. (90-05470) 1810 
Boyer, David K. (86-16928) 561 
Bradley, Richard P. (88-0419M) 1619 
Bradshaw-Coe, Geraldine M. (88-20559) 518 
B r a t t o n , John (89-03829 etc.) 1466 
Brewer, Michael A. (89-01675 etc.) 1074 
Briggs, Wendi S. (88-13176) 2480 
B r i t z i u s , Daryl M. (90-16708) 1269 
Brock-Tremain, Sherrie L. (90-17584 etc.) 2530 
Brodek, Janice M. (90-16051) 1931 
Bronson, Barry M. (90-16125) 1960 
Brooks, L e s l i e G. (89-06207) 1834 
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Brooks-Lusk, Cindy L. (86-12672) 1235 
Brost, Jesse L. (89-18820) 1208 
Brown, Charles L. (89-15235) 56 
Brown, Debbie L. (WCB 88-19187; CA A65857) 2854 
Brown, Eugene C. (90-13039) 1920 
Brown, Gary O. (84-0266M) 2724 
Brown, G i l b e r t R. (89-04348) 585 
Brown, Raymond W. (90-21936) 2692 
Brown, Robert (90-12237 etc.) 1709 
Brown, Robert R. (WCB 88-15039; CA A64644) 709 
Brummond, A n i t a M. (89-21368) 1412 
Brusseau, James D., I I (89-22996) 541 
Bryant, Tammi L. (90-09241) 1764 
Buchanan, David D. (89-06843) 1616 
Buchanan, David D. (Cl-01021) 1187 
Buddenberg, Ronald R. (89-19242) 434 
Bullock, Susan L. (89-21786) 115 
Burge, David L. (WCB 88-20666; CA A65902) 2110 
Burian, Duane H. (91-0138M) 2266 
Burke, Bonnie S. (90-17749) 2466 
Burke, Joy (89-18488) 1237 
Burns, Tana M. (89-21523) 58 
B u r t i s , Howard L. (90-19778) 1811 
Bush, S h i r l e y A. (89-16261) 59 
B u t l e r , Laverne J. (90-21443) 2454 
B u t l e r , Stephen C. (Cl-02136 etc.) 2473 
B u t l e r , Susan J. (90-13974) 2339 
Bu t t s , Charles S. (90-12795 etc.) 1014 
B u t t s , Charles S. (90-20991 etc.) 2796 
Bu t t s , Rose (89-19868 etc.) 178 
Byrd, J u d i t h H. (89-10497) 309 
Cage, Kenneth (88-06497 etc.) 487,1473 
Cain, Paul D. (90-10378) 602 
Camara, Christopher (91-0546M) 2741 
Cameron, Audrey J. (90-02764 etc.) 1220 
Cameron, Gregory J. (90-21404) 2395 
Campbell, Leo G. (89-18636) 1087 
Campos, Maria (87-08331)... 192,291 
Candler, Ronald O. (90-19366) 2395 
Cannon, James G. (Cl-00200) 294,459 
Carlos, Jose L. (90-06682) 2437 
Carlos, Ruben D. (89-21890) 605 
Carlson, Herman M. (90-09177) 963 
Carlson, Ronda A. (90-01514) 244 
Ca r r e l s , Kenneth (90-18148) 2588 
C a r r i z a l e s , Juan F. (90-08905) 2811 
Carson, Edwin L. (89-08904) 107,352,835 
Castle, I v a l L. (90-03953) 1136 
Cervantes, R u t i l l o (91-07874) 1933 
Cervencik, Jan (90-02588) 1936 
Chambers, Roy J. (66-0223M) 568 
Chambliss, Cleophas C. (89-24362) 904 
Chandler, C. Bernice (89-26231) 899 
Chapel, Rena M. (89-13775) 1018 
Charlton, Gale E. (TP-91013) 1356 
Chase, Helen M. (90-05487) 935,1180,1415 
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