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A p r i l 1, 1992 C i t e as 44 Van N a t t a 657 (1992) 657 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT W. BRIGHT, JR., Claimant 
WCB Case Nos. 90-15791 & 90-15790 

ORDER ON REVIEW 
S c o t t M. McNutt, Claimant A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Spangler's o r d e r w h i c h s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l e f t s h o u l d e r c o n d i t i o n . On 
r e v i e w , t h e i s s u e i s c l a i m a n t ' s e n t i t l e m e n t t o a d d i t i o n a l t e m p o r a r y d i s a b i l i t y . 
We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , e x c e p t t h e " U l t i m a t e F i n d i n g s o f 
F a c t , " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The J u l y 19, 1990 " a g g r a v a t i o n " i n c i d e n t was u n w i t n e s s e d . 

When c l a i m a n t and t h e p l a n t manager a r r i v e d a t t h e h o s p i t a l , c l a i m a n t ' s 
head was be n t o v e r t o w a r d h i s l e f t s h o u l d e r . As t h e y w a i t e d f o r c l a i m a n t t o be 
examined, t h e y watched t e l e v i s i o n and t h e p l a n t manager n o t i c e d t h a t c l a i m a n t 
began h o l d i n g h i s head u p r i g h t . 

The p l a n t manager accompanied c l a i m a n t i n t h e e x a m i n i n g room. Dr. Crocker 
asked c l a i m a n t t o move h i s l e f t arm i n f r o n t o f h i s body and t o t h e s i d e and 
back. C l a i m a n t moved i t v e r y s l o w l y and v e r y g i n g e r l y . Dr. Croc k e r n o t e d t h a t 
c l a i m a n t ' s range o f m o t i o n was l i m i t e d t o 60 degrees a b d u c t i o n . C r o c k e r d i d n o t 
n o t i c e any o t h e r o b j e c t i v e s i g n s o f p a i n , except f o r c l a i m a n t ' s e l e v a t e d b l o o d 
p r e s s u r e and p u l s e , w h i c h he no t e d c o u l d be caused by a n x i e t y . 

C l a i m a n t was reexamined by Dr. Crocker on J u l y 23, 1990. Croc k e r r e p o r t e d 
no e v i d e n c e o f muscle spasm i n d i c a t i n g p a i n and t h a t , w h i l e t h e o b j e c t i v e i n d i 
c a t o r s o f c l a i m a n t ' s p h y s i c a l c o n d i t i o n had improved, h i s s u b j e c t i v e c o m p l a i n t s 
had i n c r e a s e d . 

Dr. Whitney, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , examined and t r e a t e d c l a i m a n t 
w i t h i n j e c t i o n s i n b o t h s h o u l d e r s f i v e t i m e s between J u l y and December 1990. 
Whitney s t a t e d t h a t on one v i s i t c l a i m a n t ' s "bad" s h o u l d e r w o u ld be h i s r i g h t 
s h o u l d e r and on t h e n e x t v i s i t c l a i m a n t ' s l e f t s h o u l d e r would be t h e "bad" 
s h o u l d e r . Whitney a l s o n o t e d t h a t c l a i m a n t ' s s u b j e c t i v e p a i n symptoms changed 
r a p i d l y , w h i l e t h e o b j e c t i v e f i n d i n g s i n d i c a t e d t h a t h i s p h y s i c a l c o n d i t i o n had 
n o t changed s i n c e Whitney t r e a t e d him i n February 1990, p r i o r t o t h e a l l e g e d i n 
c i d e n t . An August 1990 a r t h r o g r a m performed on c l a i m a n t was n e g a t i v e . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and t h e h e a r i n g was 
convened a f t e r J u l y 1, 1990, we analy z e t h i s m a t t e r under t h e w o r k e r s ' compensa
t i o n law as amended by Oregon Laws 1990 ( S p e c i a l Session) e f f e c t i v e J u l y 1, 
1990. See 1990 Oregon Laws, ch. 2, Senate B i l l 1197, Sec 54 ( 2 ) ; I d a M. 
Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

The R e f e r e e fo u n d t h a t c l a i m a n t e s t a b l i s h e d a compensable a g g r a v a t i o n o f 
h i s June 1989 compensable i n j u r y . On r e v i e w , t h e p a r t i e s argue o v e r whether 
t h e m e d i c a l e v i d e n c e e s t a b l i s h e s a compensable a g g r a v a t i o n . However, a f t e r o ur 
de novo r e v i e w , we f i n d t h a t , because c l a i m a n t ' s compensable June 1989 i n j u r y 
c l a i m was n o t c l o s e d u n t i l a f t e r t h e d a t e o f t h e a l l e g e d J u l y 1990 a g g r a v a t i o n , 
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t h e i s s u e i s more a c c u r a t e l y f o r m u l a t e d as e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s 
a b i l i t y (TTD). See Rodgers v. Weyerhaeuser Company, 88 Or App 458 ( 1 9 8 7 ) . 

A w o r k e r whose te m p o r a r y d i s a b i l i t y b e n e f i t s have been p r o p e r l y t e r m i n a t e d 
becomes e n t i t l e d t o r e s u m p t i o n o f temporary b e n e f i t s , i f p r i o r t o c l a i m c l o s u r e , 
t h e a t t e n d i n g p h y s i c i a n a g a i n a u t h o r i z e s t i m e l o s s . Former OAR 4 3 6 - 6 0 - 0 0 3 0 ( 4 ) ( a ) 
and ( 6 ) ( a ) ; Rodgers v. Weyerhauser Company, supra. Futhermore, w h i l e c l a i m a n t 
i s n o t r e q u i r e d t o e s t a b l i s h t h a t h i s c o n d i t i o n has worsened i n o r d e r t o be en
t i t l e d t o t e m p o r a r y d i s a b i l i t y , he must prove by a preponderance o f t h e e v i d e n c e 
t h a t he was d i s a b l e d d u r i n g t h e t i m e due t o t h e compensable c l a i m . ORS 656.210; 
Rodgers v. Weyerhauser Company, supra; B o t e f u r v. C i t y o f C r e s w e l l , 94 Or App 
627 ( 1 9 8 7 ) . 

Here, s h o r t l y a f t e r h i s June 22, 1989 compensable l e f t s h o u l d e r i n j u r y , 
c l a i m a n t was r e l e a s e d t o r e t u r n t o m o d i f i e d work by Dr. Whitney. C l a i m a n t r e 
t u r n e d t o work and, on A p r i l 26, 1990, was f o u n d m e d i c a l l y s t a t i o n a r y by Dr. 
Lanway, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . (Ex. 1 0 ) . A f t e r t h e a l l e g e d J u l y 19, 
1990 " a g g r a v a t i o n " i n c i d e n t , Dr. Crocker, an emergency room p h y s i c i a n , n o t e d 
l i m i t e d l e f t s h o u l d e r m o t i o n , p r e s c r i b e d m e d i c a t i o n and r e s t r i c t e d c l a i m a n t t o 
l i g h t d u t y work. (Ex. 2 3 - 9 ) . S h o r t l y t h e r e a f t e r , Dr. Whitney n o t e d a l i m i t e d 
r ange o f l e f t s h o u l d e r m o t i o n , p r e s c r i b e d m e d i c a t i o n and a u t h o r i z e d a d d i t i o n a l 
t i m e l o s s . (Ex. 13A). 

W h i l e t h e s e i n i t i a l o p i n i o n s s u p p o r t c l a i m a n t ' s TTD c l a i m , based on t h e 
subsequent d e p o s i t i o n s o f Dr. Crocker and Dr. Whitney, we a r e persuaded t h a t t h e 
p reponderance o f t h e e v i d e n c e does not i n d i c a t e t h a t c l a i m a n t was d i s a b l e d due 
t o h i s compensable c l a i m . 

A t d e p o s i t i o n , t h e i n s u r e r ' s c o u n s e l d e s c r i b e d t o Crocker and Whitney an 
i n c i d e n t t h a t o c c u r r e d on J u l y 19, 1990 a t t h e h o s p i t a l i m m e d i a t e l y a f t e r 
C r o c k e r examined c l a i m a n t . The i n c i d e n t was w i t n e s s e d by t h e p l a n t manager 
whose t e s t i m o n y about t h e i n c i d e n t was u n r e b u t t e d a t t h e h e a r i n g . D u r i n g t h e 
m e d i c a l e x a m i n a t i o n a t t h e h o s p i t a l , c l a i m a n t v e r y s l o w l y and v e r y g i n g e r l y 
moved h i s arm i n v a r i o u s d i r e c t i o n s . ( T r . 53-57 and Ex. 21-12 and 2 3 - 1 1 ) . The 
i n c i d e n t i n q u e s t i o n o c c u r r e d a f t e r t h e e x a m i n a t i o n . S p e c i f i c a l l y , c l a i m a n t 
s t o p p e d t o purchase a soda pop and e f f o r t l e s s l y used h i s l e f t arm t o p u t a p r e 
s c r i p t i o n b o t t l e on t o p o f t h e v e n d i n g machine, r e a c h a c r o s s h i s body t o h i s 
p o c k e t f o r change and r e a c h up a g a i n t o g e t t h e p r e s c r i p t i o n b o t t l e . ( I d ) . 
C l a i m a n t d e m o n s t r a t e d no p a i n w h i l e a c c o m p l i s h i n g t h e s e movements. ( I d ) . 

I n l e a r n i n g o f t h i s i n c i d e n t , Dr. Crocker t e s t i f i e d t h a t c l a i m a n t ' s a b i l 
i t y t o use h i s arm i n t h a t manner c o n t r a d i c t e d t h e range o f m o t i o n f i n d i n g s he 
made when he examined c l a i m a n t f i v e m inutes e a r l i e r . (Ex. 2 3 - 1 1 ) . C r o c k e r s a i d 
" e i t h e r [ c l a i m a n t ] g o t w e l l r e a l f a s t o r h i s r e p o r t i n g d u r i n g t h e e x a m i n a t i o n 
was u n r e l i a b l e . " (Exs. 23-11 t o 23-12). Dr. Whitney had t h e same r e a c t i o n t o 
t h e i n c i d e n t . Whitney t e s t i f i e d t h a t u s i n g h i s arm i n t h a t manner s h o u l d have 
been v e r y u n c o m f o r t a b l e and d i f f i c u l t . (Ex. 21-12). Moreover, based on h i s 
exam, Whitney c o u l d n o t have expected t h a t movement t o have been a c c o m p l i s h e d 
v o l u n t a r i l y . (Exs. 21-12 t o 21-13). 

I n e x e r c i s i n g do novo r e v i e w , we g e n e r a l l y d e f e r t o t h e R e f e r e e ' s d e t e r m i 
n a t i o n o f w i t n e s s c r e d i b i l i t y based on demeanor. Here, w h i l e t h e R e f e r e e f o u n d 
t h a t t h e soda pop machine i n c i d e n t c a s t some doubt on c l a i m a n t ' s c r e d i b i l i t y , 
t h e R e f e r e e c o n c l u d e d t h a t " n o t h i n g about h i s demeanor l e a d s me t o c o n c l u d e t h a t 
he was a n o n c r e d i b l e w i t n e s s . " We do n o t u n d e r s t a n d t h i s s t a t e m e n t t o be a de
meanor f i n d i n g t h a t c l a i m a n t t e s t i f i e d t r u t h f u l l y , and under t h e c i r c u m s t a n c e s , 
we w o u l d n o t c o n s i d e r i t e n t i t l e d t o d e f e r e n c e were i t i n t e n d e d as such. 

A f t e r o u r r e v i e w o f t h e r e c o r d i n t h i s case, we f i n d t h a t t h e r e a r e numer
ous i n c o n s i s t e n c i e s between c l a i m a n t ' s r e p o r t e d symptoms on t h e one hand and h i s 



R o b e r t W. B r i g h t , J r . , 44 Van N a t t a 657 (1992) 659 

b e h a v i o r and t h e o b j e c t i v e m e d i c a l evidence on t h e o t h e r , t o c a s t s u b s t a n t i a l 
d o ubt on c l a i m a n t ' s r e l i a b i l i t y . Moreover, i n l i g h t o f t h e s e i n c o n s i s t e n c i e s , 
we c o n c l u d e t h a t t h e o p i n i o n s o f Drs. Crocker and Whitney were based on i n a c c u 
r a t e and u n r e l i a b l e i n f o r m a t i o n from t h e c l a i m a n t . Consequently, we do n o t con
s i d e r t h e i r o p i n i o n s t o be p e r s u a s i v e evidence t h a t c l a i m a n t was u n a b l e t o work 
d u r i n g t h e t i m e i n q u e s t i o n . See M i l l e r v. G r a n i t e C o n s t r u c t i o n , 78 Or App 473, 
476 ( 1 9 7 7 ) . A c c o r d i n g l y , c l a i m a n t has not e s t a b l i s h e d t h a t he was d i s a b l e d d u r 
i n g t h e t i m e i n q u e s t i o n due t o h i s compensable i n j u r y c l a i m . 

ORDER 

The Referee's o r d e r d a t e d June 18, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s r e i n s t a t e d and 
u p h e l d . The Referee's award o f a $2,000 assessed a t t o r n e y f e e i s a l s o r e v e r s e d . 
The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

A p r i l 1, 1992 C i t e as 44 Van N a t t a 659 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. HILARY, Claimant 
WCB Case No. 90-20640 

ORDER ON REVIEW 
J o l l e s , e t a l . , C l aimant A t t o r n e y s 
Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
S c h u l t z ' o r d e r w h i c h : (1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
award f o r a c e r v i c a l i n j u r y from 12 p e r c e n t (38.4 d e g r e e s ) , as awarded by D e t e r 
m i n a t i o n Order, t o 19 p e r c e n t (60.8 d e g r e e s ) ; and (2) i n c r e a s e d c l a i m a n t ' s 
s c h e d u l e d permanent d i s a b i l i t y award f o r a r i g h t arm c o n d i t i o n f r o m 23 p e r c e n t 
(44.16 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 26 p e r c e n t (49.92 de
gr e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f scheduled and unscheduled permanent 
d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e dat e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Unscheduled Permanent D i s a b i l i t y 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on May 25, 1990, 
and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J u l y 12, 1990, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m 
a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. 

The p a r t i e s s t i p u l a t e d t h a t t h e a p p r o p r i a t e v a l u e s f o r age, f o r m a l educa
t i o n and s k i l l s a r e 1, 0, and 3, r e s p e c t i v e l y . 
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The R e f e r e e c o n c l u d e d t h a t : (1) c l a i m a n t ' s a d a p t a b i l i t y f a c t o r s h o u l d be 
2.5; (2) c l a i m a n t was e n t i t l e d t o an award f o r a C5-6 d i s c ; and (3) c l a i m a n t was 
e n t i t l e d t o an award f o r a c h r o n i c c o n d i t i o n w h i c h l i m i t s r e p e t i t i v e use o f h i s 
neck. The employer c h a l l e n g e s each o f t h e s e c o n c l u s i o n s . 

The employer argues t h a t t h e c o r r e c t a d a p t a b i l i t y f a c t o r i s 1.5, s i n c e 
c l a i m a n t ' s p h y s i c i a n r e l e a s e d him w i t h permanent r e s t r i c t i o n s i n t h e medium 
ra n g e . We do n o t agree. 

C l a i m a n t r e t u r n e d t o m o d i f i e d work i n t h e l i g h t t o s e d e n t a r y r a n g e . T h i s 
i s t h e j o b c l a i m a n t h e l d a t t h e t i m e o f h e a r i n g . C l a i m a n t has never r e t u r n e d t o 
a j o b a t o r above t h e medium range j o b s he perfor m e d p r i o r t o h i s i n j u r y . Ac
c o r d i n g l y , h i s a d a p t a b i l i t y i s p r o p e r l y d e t e r m i n e d under f o r m e r OAR 436-35-
3 1 0 ( 3 ) . See Cleophas C. Chambliss, 43 Van N a t t a 904 ( 1 9 9 1 ) . 

The m a t r i x a t fo r m e r OAR 436-35-310(3) compares t h e p h y s i c a l c a p a c i t y o f 
c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e 
m o d i f i e d work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l c a p a c i t y 
t o do h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. See D a v i d A. 
M a r t i n a , 43 Van N a t t a 1900 (1 9 9 1 ) ; Cleophas C. Chambliss, s u p r a . C o n s e q u e n t l y , 
we agree w i t h t h e Referee t h a t t h e a p p r o p r i a t e a d a p t a b i l i t y f a c t o r i s 2.5. 

The employer contends t h a t c l a i m a n t has n o t pr o v e n t h a t h i s C5-6 d i s c 
b u l g e i s due t o h i s compensable i n j u r y . We do n o t agree. Any i n j u r y - r e l a t e d 
u n o p e r a t e d d i s c b u l g e o r o t h e r d i s c derangement i s e n t i t l e d t o a v a l u e o f 4 p e r 
c e n t . Former OAR 436-35-350(2). Claimant must e s t a b l i s h t h a t t h e C5-6 d i s c 
b u l g e i s "due t o " t h e compensable i n j u r y . ORS 656 . 2 1 4 ( 5 ) ; Raymond S. V o l l e r , 43 
Van N a t t a 73 ( 1 9 9 1 ) . 

A f t e r o u r de novo r e v i e w , we conclude t h a t c l a i m a n t has e s t a b l i s h e d h i s 
d i s c b u l g e i s due t o t h e compensable i n j u r y . Dr. Fuchs o p i n e d : " T h i s f i n d i n g o f 
d i s c p r o t r u s i o n i s c h a r a c t e r i s t i c o f t h e n e u r o f u n c t i o n a l d e f i c i t t h a t has become 
one o f [ c l a i m a n t ' s ] more common symptom p a t t e r n s . T h i s d i s c was a p p a r e n t l y dam
aged on t h e j o b . Running heavy equipment over an uneven c o n c r e t e s u r f a c e p r o b a 
b l y jammed t h e i n v o l v e d d i s c c a u s i n g t h e p r o t r u s i o n . " Moreover, Dr. Pedersen 
r e p o r t e d t h a t he fou n d c l a i m a n t ' s decreased g r i p s t r e n g t h , s e n s o r y l o s s and MR I 
f i n d i n g s ( d i s c b u l g e ) t o be permanent sequelae o f t h e compensable i n j u r y . We 
c o n c l u d e c l a i m a n t has proven t h e C5-6 d i s c b u l g e i s due t o t h e compensable i n 
j u r y . 

The R e f e r e e fo u n d t h a t c l a i m a n t had a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i 
t i v e use o f h i s head and neck. The employer argues c l a i m a n t i s n o t e n t i t l e d t o 
an award f o r a c h r o n i c c o n d i t i o n . A c h r o n i c c o n d i t i o n must be measured by a 
p h y s i c i a n . See f o r m e r OAR 436-35-005(1); W i l l i a m K. Nesv o l d 43 Van N a t t a 2767 
( 1 9 9 1 ) . The most r e c e n t m e d i c a l r e p o r t s i n t h e r e c o r d , f r o m Dr. Fuchs, Dr. West 
and Dr. Pedersen, r e p o r t t h a t c l a i m a n t has f u l l range o f m o t i o n o f t h e neck. 
None o f t h e s e r e p o r t s document a c h r o n i c c o n d i t i o n w h i c h l i m i t s r e p e t i t i v e use 
o f c l a i m a n t ' s neck. A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t 
he has a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s neck. 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 3, t h e sum i s 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e p r o d u c t i s 10. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 4, t h e r e s u l t i s 14 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 43 6 - 3 5 - 2 8 0 ( 7 ) . 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 14 p e r c e n t . 
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Scheduled Permanent D i s a b i l i t y 

The R e f e r e e f o u n d c l a i m a n t had 26 p e r c e n t scheduled permanent p a r t i a l d i s 
a b i l i t y o f h i s r i g h t arm. I n making t h i s d e t e r m i n a t i o n , t h e R e f e r e e r e l i e d on 
Dr. Pedersen's May 25, 1990 r e p o r t . Dr. Pedersen found 7 p e r c e n t i m p a i r m e n t r e 
s u l t i n g f r o m a g r i p s t r e n g t h d e f i c i t caused by damage t o t h e median n e r v e . Dr. 
Pedersen a l s o f o u n d 21 p e r c e n t impairment f o r "sensory and b r a i n i m p a i r m e n t s . " 
U s i n g t h e s e f i g u r e s , t h e Referee found t h a t under f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) 
c l a i m a n t was e n t i t l e d t o 22 p e r c e n t impairment. Former OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) 
p r o v i d e s f o r a r a t i n g f o r sensory l o s s o r g r i p s t r e n g t h l o s s due t o median nerve 
damage. 

The employer argues t h a t c l a i m a n t ' s impairment s h o u l d have been r a t e d 
under f o r m e r OAR 436-35-110(8) which a p p l i e s when g r i p s t r e n g t h l o s s i s due t o 
s p i n a l n e r v e r o o t i n j u r y . The employer argues t h a t c l a i m a n t ' s r i g h t arm p r o b 
lems a r e caused by nerve r o o t impairment due t o t h e compensable neck i n j u r y , n o t 
t o an i n j u r y t o t h e arm i t s e l f . 

Dr. Pedersen's f i n d i n g o f 7 p e r c e n t impairment r e s u l t i n g f r o m g r i p 
s t r e n g t h l o s s due t o damage t o t h e median nerve i s r a t a b l e under f o r m e r OAR 436-
3 5 - 1 1 0 ( 3 ) ( a ) . However, he g i v e s no e x p l a n a t i o n o f how t h e median n e r v e damage 
i s r e l a t e d t o t h e compensable neck i n j u r y . Moreover, Pedersen does n o t e x p l a i n 
w h e t h e r c l a i m a n t ' s p r i o r f r a c t u r e o f t h e r i g h t w r i s t c o u l d be r e s p o n s i b l e f o r 
t h e median ne r v e damage as opposed t o t h e compensable neck i n j u r y . A c c o r d i n g l y , 
we a r e u n a b l e t o r a t e c l a i m a n t ' s impairment, because median ne r v e damage, whic h 
i s r a t a b l e under t h e " s t a n d a r d s " has n o t been proven t o be r e l a t e d t o c l a i m a n t ' s 
compensable neck i n j u r y . 

I n a d d i t i o n , Dr. Pedersen's f i n d i n g o f 21 p e r c e n t i m p a i r m e n t f o r "sensory 
and b r a i n i m p a i r m e n t s " i s n o t r a t a b l e under t h e " s t a n d a r d s . " 

N e v e r t h e l e s s , e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, con
s t i t u t e s c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent p a r t i a l d i s 
a b i l i t y s u s t a i n e d by a c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d 
by t h e " s t a n d a r d s . " Former ORS 656.283(7) and 656.295(5). To be c l e a r and con
v i n c i n g , t h e e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s 
h i g h l y p r o b a b l e . R i l e y H i l l General C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 
390, 402 ( 1 9 8 7 ) . 

Here, Dr. Pedersen fo u n d m i l d b u t s i g n i f i c a n t f i n d i n g s i n b o t h s e n s o r y and 
motor exam p r o c e d u r e s , m i l d weakness o f t h e r i g h t d e l t o i d , m i l d t o moderate 
weakness o f t h e r i g h t g r i p and m i l d weakness i n t h e r i g h t w r i s t e x t e n s o r s . The 
dominant r i g h t hand g r i p s t r e n g t h was 15 t o 20 p e r c e n t l e s s t h a t t h e l e f t , 
whereas t h e dominant hand i s n o r m a l l y 15-20 p e r c e n t s t r o n g e r . A l o n g w i t h t h e 
s e n s o r y and MRI f i n d i n g s , t h e g r i p s t r e n g t h l o s s was c o n s i d e r e d by Pedersen t o 
be a permanent s e q u e l a o f t h e compensable i n j u r y . Dr. Pedersen a l s o f o u n d con
t i n u e d f i n d i n g s o f p a r e s t h e s i a i n t h e C5 and C6 dermatomes. I n a d d i t i o n , c l a i m 
a n t t e s t i f i e d he e x p e r i e n c e d i n f l a m m a t i o n o f h i s neck and r i g h t s h o u l d e r , t i n 
g l i n g i n h i s arm and n o t i c e a b l e weakness o f t h e r i g h t arm s i n c e t h e compensable 
i n j u r y . 

Under t h e s e c i r c u m s t a n c e s , we f i n d i t h i g h l y p r o b a b l e t h a t c l a i m a n t ' s l o s s 
o f use o r f u n c t i o n exceeds t h e 0 p e r c e n t a l l o w e d under t h e " s t a n d a r d s . " A c c o r d 
i n g l y , we c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d 20 p e r c e n t l o s s o f use o r f u n c 
t i o n o f h i s r i g h t arm. T h e r e f o r e , we m o d i f y t h e Referee's 26 p e r c e n t award. 

The employer had r e q u e s t e d a h e a r i n g s e e k i n g r e d u c t i o n o f t h e D e t e r m i n a 
t i o n Order award. When t h e employer's a t t e m p t t o reduce c l a i m a n t ' s award was 
u n s u c c e s s f u l , t h e Referee awarded a c a r r i e r p a i d a t t o r n e y f e e o f $750, p u r s u a n t 
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t o ORS 6 5 6 . 3 8 2 ( 2 ) . Inasmuch as we have reduced c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y award below t h a t g r a n t e d by t h e D e t e r m i n a t i o n Order, we a l s o m o d i f y 
t h e R e f e r e e ' s a t t o r n e y f e e award. A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g 
t h e e x t e n t o f unscheduled permanent d i s a b i l i t y i s s u e i s $600, t o be p a i d by t h e 
employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e h e a r i n g r e c o r d ) , t h e c o m p l e x i t y o f 
t h e i s s u e , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e r i s k t h a t c l a i m a n t ' s 
a t t o r n e y m i g h t go uncompensated. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 14, 1991 i s m o d i f i e d . I n l i e u o f t h e Ref
ere e ' s award and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award o f 12 p e r c e n t 
(38.4 d e g r e e s ) , c l a i m a n t i s awarded 2 p e r c e n t (6.4 degrees) u n s c h e d u l e d perma
nent p a r t i a l d i s a b i l i t y , g i v i n g c l a i m a n t a t o t a l unscheduled permanent d i s a b i l 
i t y award t o d a t e o f 14 p e r c e n t (44.8 d e g r e e s ) . I n l i e u o f t h e D e t e r m i n a t i o n 
Order and t h e Referee's award t o t a l i n g 26 p e r c e n t (49.92 d e g r e e s ) , c l a i m a n t i s 
awarded 20 p e r c e n t (38.4 degrees) scheduled permanent p a r t i a l d i s a b i l i t y . I n 
l i e u o f t h e Refer e e ' s $750 c a r r i e r - p a i d a t t o r n e y f e e , c l a i m a n t i s awarded an 
assessed a t t o r n e y f e e o f $600, payable by t h e employer. 

A p r i l 1, 1992 C i t e as 44 Van N a t t a 662 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JEAN E. STUMP, Claimant 
WCB Case No. 90-19219 

ORDER ON REVIEW 
P o z z i , e t a l . , C l aimant A t t o r n e y s 

H. Thomas Anderson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Tenenbaum. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t 
g r a n t e d c l a i m a n t an award o f permanent t o t a l d i s a b i l i t y . On r e v i e w , t h e i s s u e 
i s permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

To p r o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , c l a i m a n t must e s t a b 
l i s h t h a t she i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 656.206; W i l s o n v. Weyerhaeuser, 30 Or App 
403 ( 1 9 7 7 ) . There i s no d i s p u t e t h a t c l a i m a n t r e t a i n s some p h y s i c a l c a p a c i t y . 
T h e r e f o r e , t h e q u e s t i o n i s whether c l a i m a n t has e s t a b l i s h e d permanent and t o t a l 
d i s a b i l i t y w i t h t h e "odd l o t " d o c t r i n e , under w h i c h a d i s a b l e d w o r k e r may r e m a i n 
c a p a b l e o f p e r f o r m i n g work o f some k i n d b u t s t i l l be f o r e c l o s e d f r o m o b t a i n i n g 
g a i n f u l employment due t o a c o m b i n a t i o n o f m e d i c a l and nonmedical d i s a b i l i t i e s . 
Welch v. B a n i s t e r P i p e l i n e . 70 Or App 699 (19 8 4 ) . C l a i m a n t must e s t a b l i s h t h a t 
she i s w i l l i n g t o seek r e g u l a r g a i n f u l employment and has made r e a s o n a b l e e f 
f o r t s t o o b t a i n such work, u n l e s s such e f f o r t s would be f u t i l e . SAIF v. 
Stephen, 308 Or 41 ( 1 9 8 9 ) . 

W i t h r e s p e c t t o c l a i m a n t ' s p h y s i c a l d i s a b i l i t y , Dr. S l a c k o p i n e d t h a t 
c l a i m a n t i s c a p a b l e o f p e r f o r m i n g p a r t - t i m e s e d e n t a r y work f o r up t o 15 hours a 
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week, p r o v i d e d t h a t she c o u l d v a r y her hours and work p o s i t i o n as d i c t a t e d by 
her l e v e l o f c o m f o r t . He f u r t h e r added, however, t h a t c l a i m a n t w o u ld be i n p a i n 
much o f t h e t i m e and t h a t , g i v e n t h e p h y s i c a l c o n s t r a i n t s under w h i c h she would 
work, i t w o uld be u n l i k e l y t h a t she would be a b l e t o comply w i t h a r e g u l a r 
s c h e d u l e c o n s i s t e n t l y enough t o s a t i s f y an employer. C o n s i d e r i n g c l a i m a n t ' s 
p h y s i c a l l i m i t a t i o n s , as w e l l as her age o f 68 y e a r s , her t e n t h grade e d u c a t i o n 
and o t h e r s o c i a l and v o c a t i o n a l f a c t o r s , Byron McNaught, a v o c a t i o n a l e x p e r t , 
t e s t i f i e d t h a t c l a i m a n t i s unable t o h o l d r e g u l a r g a i n f u l employment i n t h e 
l a b o r m a r k e t . 

SAIF i n t r o d u c e d no t e s t i m o n y o r evidence t o r e b u t e i t h e r Dr. S l a c k o r Mr. 
McNaught. R a t h e r , i t contends t h a t c l a i m a n t i s n o t p e r m a n e n t l y and t o t a l l y d i s 
a b l e d , because she i s c u r r e n t l y s e l f - e m p l o y e d as t h e owner o f t h e Crow's Nest 
Tavern and p e r f o r m s some management d u t i e s , such as r e c o r d - k e e p i n g , b a n k i n g and 
s c h e d u l i n g . We d i s a g r e e . 

P r o f e s s o r Larson s t a t e s : 

"The d e t e r m i n a t i o n o f permanent t o t a l d i s a b i l i t y s t a t u s does 
n o t t u r n upon whether t h e c l a i m a n t has money-earning c a p a c i t y , b u t 
r a t h e r upon whether t h e c l a i m a n t i s c u r r e n t l y employable o r a b l e t o 
s e l l h i s s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal 
l a b o r m a rket. 

" * * * * * 

"The essence o f t h e t e s t i s t h e p r o b a b l e d e p e n d a b i l i t y w i t h 
w h i c h t h e c l a i m a n t can s e l l h i s s e r v i c e s i n a c o m p e t i t i v e l a b o r mar
k e t , u n d i s t o r t e d by such f a c t o r s as b u s i n e s s booms, sympathy o f a 
p a r t i c u l a r employer o r f r i e n d s , temporary good l u c k , o r t h e s u p e r 
human e f f o r t s o f t h e c l a i m a n t t o r i s e above h i s c r i p p l i n g h a n d i 
caps." 2 L a r s o n , Workermen's Compensation Law 10-101, 57.21 ( 1 9 8 6 ) . 
See a l s o H a r r i s v. SAIF, 292 Or 683 (1982). 

A l t h o u g h c l a i m a n t i s a b l e t o p e r f o r m some s e d e n t a r y a c t i v i t i e s a t her r e s t a u 
r a n t , t h e e v i d e n c e p r e p o n d e r a t e s t h a t most o f her t i m e t h e r e i s sp e n t s o c i a l i z 
i n g w i t h employees and customers. She i s unable t o p a r t i c i p a t e a c t i v e l y and 
p h y s i c a l l y i n t h e o p e r a t i o n o f t h e bus i n e s s and has had t o h i r e a f u l l - t i m e 
manager t o p e r f o r m t h e d u t i e s she had performed p r i o r t o her most r e c e n t i n j u r y . 
C l a i m a n t ' s l i m i t e d a b i l i t y t o f u n c t i o n i n t h i s p r o t e c t e d e n v i r o n m e n t does n o t 
d e m o n s t r a t e t h a t she possesses t h e a b i l i t y t o s e l l her s e r v i c e s on a r e g u l a r 
b a s i s i n a h y p o t h e t i c a l l y normal l a b o r market. W i l s o n v. Weyerhaueser, supra. 

SAIF l a s t contends t h a t , i n d e t e r m i n i n g whether c l a i m a n t i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d , t h e Referee e r r e d i n c o n s i d e r i n g c l a i m a n t ' s p r e e x i s t i n g 
c o n d i t i o n s back c o n d i t i o n s r e l a t e d t o her 1980 compensable i n j u r y . We d i s a g r e e 
and adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t i s no l o n g e r 
a b l e t o p e r f o r m r e g u l a r work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . Moreover, 
c o n s i d e r i n g Mr. McNaught's t e s t i m o n y , any e f f o r t s t o o b t a i n employment would 
have been f u t i l e . F i n a l l y , we conclude t h a t c l a i m a n t i s w i l l i n g t o work and 
would p r o b a b l y s t i l l be w o r k i n g f u l l - t i m e b u t f o r her compensable i n j u r y . Ac
c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . The 
Ref e r e e ' s o r d e r i s a f f i r m e d . 

Because t h e SAIF C o r p o r a t i o n i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have 
n o t d i s a l l o w e d o r reduced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l 
i s e n t i t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
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f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w i s $1,200, t o 
be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u 
l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 13, 1991, as amended A p r i l 16, 1991, i s 
a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $1,200, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

A p r i l 3, 1992 C i t e as 44 Van N a t t a 664 (19921 

I n t h e M a t t e r o f t h e Compensation o f 
CARL M. KEETON, Claimant 
WCB Case No. 90-08540 

ORDER ON REVIEW 
Q u i n t i n B. E s t e l l , C laimant A t t o r n e y 

J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee T. Lavere Johnson's o r d e r t h a t u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r a l e f t l e g (knee) 
c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e t h e c o n s t i t u t i o n a l i t y o f t h e a p p l i c a t i o n 
o f SB 1197 t o t h i s case, c o m p e n s a b i l i t y , and a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
C o n s t i t u t i o n a l I s s u e s 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, h i s c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i 
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
(1991) . 

C l a i m a n t a s s e r t s t h a t a p p l i c a t i o n o f Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , 
c h a p t e r 2, (SB 1197) t o h i s case c o n s t i t u t e s e i t h e r an u n c o n s t i t u t i o n a l ex p o s t 
f a c t o law o r an u n c o n s t i t u t i o n a l abridgement o f freedom o f c o n t r a c t . 

The R e f e r e e d e c l i n e d t o reach t h e s e c o n s t i t u t i o n a l arguments on t h e ground 
t h a t t h e Board i s w i t h o u t a u t h o r i t y t o dec i d e c o n s t i t u t i o n a l q u e s t i o n s . I n t h e 
p a s t , we have h e l d t h a t t h e Board l a c k s a u t h o r i t y t o d e c i d e c o n s t i t u t i o n a l i s 
sues. See Ray Lynn York, 35 Van N a t t a 558 (19 8 3 ) ; M e l l i s a P. Johnson, 35 Van 
N a t t a 5 5 5 ( 1 9 8 3 ) ; Sidney A. Stone, 31 Van N a t t a 84 ( 1 9 8 1 ) , r e v ' d i n p a r t on o t h e r 
g r o unds, Stone v. SAIF, 457 Or App 808 (1982). However, s i n c e t h o s e d e c i s i o n s , 
t h e Oregon Supreme Co u r t has h e l d t h a t an a d m i n i s t r a t i v e agency " o r d i n a r i l y can 
i n t e r p r e t a s t a t u t e so as t o ex c l u d e u n c o n s t i t u t i o n a l a p p l i c a t i o n s b e f o r e i t i s 
f o r c e d t o q u e s t i o n t h e s t a t u t e ' s v a l i d i t y . " Cooper v. Eugene School D i s t r i c t 
No. 4 J , 301 Or 358, 365 (1 9 8 6 ) . Thus, i f we are r e q u i r e d i n a case t o r e a c h a 
c o n s t i t u t i o n a l q u e s t i o n c o n c e r n i n g a s t a t u t e ' s a p p l i c a t i o n , we have t h e a u t h o r 
i t y t o do so. Theron S t i e h l , 41 Van N a t t a 116, 117 ( 1 9 8 9 ) ; Jane Goodman, 38 Van 
N a t t a 1374 ( 1 9 8 6 ) . 
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We do n o t f i n d c l a i m a n t ' s c o n s t i t u t i o n a l arguments p e r s u a s i v e . F i r s t , 
inasmuch as c l a i m a n t has n o t demonstrated how a p p l i c a t i o n o f t h e 1990 amendments 
c o n s t i t u t e an abridgement o f h i s c o n s t i t u t i o n a l freedom o f c o n t r a c t , we d e c l i n e 
t o address t h a t argument. Second, t h e l e g i s l a t u r e c l e a r l y i n t e n d e d r e t r o a c t i v e 
a p p l i c a t i o n o f SB 1197, w i t h c e r t a i n e x c e p t i o n s n o t a p p l i c a b l e h e r e . See 
W hipple v. Howser, 291 Or 475 ( 1 9 8 1 ) ; I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 
F u r t h e r m o r e , w i t h t h e e x c e p t i o n o f ex p o s t f a c t o laws, w h i c h a r e c o n f i n e d t o 
p e n a l l a w s , t h e r e i s no c o n s t i t u t i o n a l p r o h i b i t i o n t o t h e l e g i s l a t u r e p r o v i d i n g 
t h a t laws be a p p l i e d r e t r o a c t i v e l y . H a l l v. Northwest Outward Bound S c h o o l , 280 
Or 655 ( 1 9 7 7 ) ; see a l s o S t a t e ex r e l B o r i s o f f v. Workers' Comp. Board, 104 Or 
App 603 ( 1 9 9 0 ) ; I d a M. Walker, supra. We n o t e t h a t c l a i m a n t c h a r a c t e r i z e s t h e 
r e t r o a c t i v e a p p l i c a t i o n o f SB 1197 i n h i s case as an u n c o n s t i t u t i o n a l ex p o s t 
f a c t o law. However, as n o t e d above, ex p o s t f a c t o laws a r e l i m i t e d t o c r i m i n a l 
l a w s . A c c o r d i n g l y , we do n o t f i n d t h e a p p l i c a t i o n o f SB 1197 t o c l a i m a n t ' s case 
t o be u n c o n s t i t u t i o n a l . 

C o m p e n s a b i l i t y 

I t i s c l a i m a n t ' s burden t o prove by a preponderance o f t h e e v i d e n c e t h a t 
h i s a c c e p t e d 1987 l e f t knee i n j u r y which combined w i t h h i s p r e e x i s t i n g degenera
t i v e a r t h r i t i s i s and remains t h e major c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and 
need f o r t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; L a r e t a C. Creasev, 43 Van N a t t a 1735 
( 1 9 9 1 ) . 

The r e c o r d c o n t a i n s t h r e e m e d i c a l o p i n i o n s r e l a t i n g t o t h e cause o f c l a i m 
a n t ' s d i s a b i l i t y and need f o r t r e a t m e n t . On December 8, 1989, Dr. Struckman, 
o r t h o p e d i s t , examined c l a i m a n t and o p i n e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n and 
r e s u l t i n g need f o r t h e proposed t o t a l l e f t knee a r t h r o p l a s t y was t h e r e s u l t o f 
t h e n a t u r a l p r o g r e s s i o n o f h i s d e g e n e r a t i v e changes. (Ex. 11-2, 11A). On J u l y 
26, 1990, Dr. S t a n f o r d , o r t h o p e d i s t , performed a r e c o r d r e v i e w f o r t h e SAIF 
C o r p o r a t i o n . (Ex. 1 4 ) . He agreed w i t h Dr. Struckman and o p i n e d t h a t t h e cause 
o f c l a i m a n t ' s l e f t knee c o n d i t i o n was h i s d e g e n e r a t i v e a r t h r i t i s and n o t t h e 
1987 i n d u s t r i a l i n j u r y . 

We do n o t f i n d t h e s e o p i n i o n s p e r s u a s i v e . Dr. Struckman f i n d s t h a t c l a i m 
a n t was asymptomatic b e f o r e t h e i n d u s t r i a l i n j u r y . I n a d d i t i o n , t h e r e c o r d es
t a b l i s h e s t h a t c l a i m a n t sought no m e d i c a l t r e a t m e n t f o r h i s l e f t knee u n t i l a f 
t e r h i s i n d u s t r i a l i n j u r y . F u r t h e r m o r e , b o t h Drs. Struckman and S t a n f o r d agree 
t h a t p r i o r t o t h e i n d u s t r i a l i n j u r y c l a i m a n t had d e g e n e r a t i v e a r t h r i t i s i n b o t h 
knees. However, t h e y do n o t address t h e d i f f e r e n c e i n c l a i m a n t ' s c u r r e n t symp
toms i n h i s l e f t and r i g h t knees. Since t h e i n j u r y and r e s u l t a n t s u r g e r y , 
c l a i m a n t ' s l e f t knee has p r o g r e s s i v e l y worsened t o t h e p o i n t t h a t t o t a l knee 
a r t h r o p l a s t y i s now r e q u i r e d ; however, h i s r i g h t knee, a l t h o u g h somewhat p a i n 
f u l , has r e q u i r e d no t r e a t m e n t a t a l l . Because o f t h i s s i g n i f i c a n t o m i s s i o n -
r e g a r d i n g t h e i s s u e o f c a u s a t i o n , we d e c l i n e t o r e l y on t h e s e o p i n i o n s . 

We a r e i n s t e a d persuaded by t h e o p i n i o n o f Dr. B l a k e , c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i s t . Dr. B l a k e has a l o n g t r e a t i n g h i s t o r y w i t h c l a i m a n t and p e r f o r m e d 
t h e s u r g e r y t o r e p a i r t h e l e f t knee m e d i a l meniscus t e a r caused by t h e i n j u r y . 
I n a J u l y 26, 1990 r e p o r t , Dr. Blake o p i n e d t h a t t h e i n j u r y and t h e r e s u l t a n t 
s u r g e r y was a m a t e r i a l c o n t r i b u t i n g cause t o t h e f u r t h e r d e g e n e r a t i o n o f t h e 
l e f t knee. (Ex. 13C). We agree w i t h SAIF t h a t t h i s r e p o r t by i t s e l f i s n o t 
s u f f i c i e n t t o meet c l a i m a n t ' s burden o f p r o o f . However, i n a l a t e r r e p o r t , Dr. 
B l a k e f u r t h e r e x p l a i n s t h e r e l a t i o n s h i p between t h e i n j u r y and c l a i m a n t ' s c u r 
r e n t l e f t knee c o n d i t i o n and e s t a b l i s h e s t h a t t h e major c o n t r i b u t i n g cause o f 
t h a t c o n d i t i o n i s t h e i n j u r y . (Ex. 1 5 ) . 

Dr. B l a k e o p i n e d t h a t , a l t h o u g h c l a i m a n t had d e g e n e r a t i v e a r t h r i t i s i n 
b o t h knees p r i o r t o t h e i n j u r y , b o t h knees were e s s e n t i a l l y asymptomatic b e f o r e 
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t h e i n j u r y . I n comparing t h e r i g h t and l e f t knees a f t e r t h e i n j u r y , he f u r t h e r 
o p i n e d t h a t " t h e i n j u r y caused more i n t e r n a l damage t o t h e l e f t knee, r e s u l t i n g 
i n a more r a p i d d e t e r i o r a t i o n " o f t h a t knee. (Ex. 1 5 ) . He based t h i s o p i n i o n 
on c l a i m a n t ' s i n c r e a s e d symptoms i n h i s l e f t knee and an e v a l u a t i o n o f t h e 
s e v e r i t y o f p a i n i n t h e l e f t knee as compared t o t h e r i g h t . 

SAIF argues t h a t Dr. Blake's o p i n i o n s are n o t p e r s u a s i v e because c l a i m a n t 
was n o t asymptomatic b e f o r e t h e i n j u r y . However, Blake f o u n d t h a t c l a i m a n t ' s 
d e g e n e r a t i v e a r t h r i t i s was e s s e n t i a l l y asymptomatic p r i o r t o t h e i n j u r y . (Ex. 
15) . F u r t h e r m o r e , we f i n d t h a t t h e r e c o r d s u p p o r t s t h a t c o n c l u s i o n . The o n l y 
e v i d e n c e o f any m e d i c a l t r e a t m e n t r e g a r d i n g c l a i m a n t ' s knees i s a n o t a t i o n o f "a 
m i l d s t r a i n o f t h e m e d i a l c o l l a t e r a l l i g a m e n t o f t h e r i g h t knee" w h i c h o c c u r r e d 
on September 12, 1979. (Ex. 13A (emphasis a d d e d ) ) . C l a i m a n t r e q u i r e d no medi
c a l t r e a t m e n t f o r h i s l e f t knee p r i o r t o t h e i n j u r y . 

SAIF a l s o argues t h a t Dr. Blake's o p i n i o n s a r e n o t p e r s u a s i v e because he 
was a p p a r e n t l y n o t i m m e d i a t e l y aware o f t h e i n d u s t r i a l i n j u r y when he began 
t r e a t i n g c l a i m a n t i n J u l y 1987, a few weeks a f t e r t h a t i n j u r y . We do n o t f i n d 
t h a t t h i s d e t r a c t s f r o m t h e p e r s u a s i v e n e s s o f h i s o p i n i o n s because, a t t h e t i m e 
he gave h i s o p i n i o n s r e g a r d i n g t h e c a u s a t i o n o f t h e a g g r a v a t i o n , he knew about 
t h e i n d u s t r i a l i n j u r y . More i m p o r t a n t l y , t h e r e i s no d i s p u t e t h a t c l a i m a n t was 
i n j u r e d w h i l e w o r k i n g , t h e i n d u s t r i a l i n j u r y was a c c e p t e d , and t h e c o m p e n s a b i l 
i t y o f t h a t i n j u r y i s now t h e law o f t h e case. 

We g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n u n l e s s 
t h e r e a r e p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 
814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, w i t h d r a w n on o t h e r g r ounds, 37 
Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . Here, t h e r e a r e no 
p e r s u a s i v e reasons n o t t o d e f e r t o Dr. Blake. A c c o r d i n g l y , we a r e persuaded 
t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y i s and remains t h e major cause o f c l a i m a n t ' s 
d i s a b i l i t y and need f o r s u r g e r y . 

A g g r a v a t i o n 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n o f a s c h e d u l e d c o n d i t i o n , 
c l a i m a n t must p r o v e , by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s , a 
worsened c o n d i t i o n r e s u l t i n g from t h e compensable c o n d i t i o n . ORS 656.273(1) and 
( 3 ) ; P e r r y v. SAIF, 307 Or 654 (1989). To prove a w o r s e n i n g o f a s c h e d u l e d body 
p a r t , c l a i m a n t must show t h a t he i s more d i s a b l e d , i . e . , has s u s t a i n e d an i n 
c r e a s e d l o s s o f use o r f u n c t i o n o f t h a t body p a r t , e i t h e r t e m p o r a r i l y o r perma
n e n t l y , s i n c e t h e l a s t arrangement o f compensation. I n t e r n a t i o n a l Paper Co. v. 
T u r n e r , 304 Or 354 (1987, on rem 91 Or App 91 ( 1 9 8 8 ) . 

C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on March 1, 1988. (Ex. 
8 ) . A t t h a t t i m e , he c o n t i n u e d t o have p a i n i n h i s l e f t knee b u t h i s range o f 
m o t i o n was f r o m 0 t o 120 degrees. (Ex. 1-3). He was a b l e t o t o l e r a t e h i s work 
as a t r u c k d r i v e r about 40 hours per week. Claimant r e t u r n e d t o Dr. B l a k e on 
November 2, 1989. Dr. Blake n o t e d t h a t : (1) c l a i m a n t ' s c o n d i t i o n had m a r k e d l y 
d e t e r i o r a t e d s i n c e he was l a s t seen i n A p r i l 1988; and (2) he was m a r k e d l y d i s 
a b l e d w i t h symptoms. (Ex. 1-4). C l a i m a n t ' s range o f m o t i o n had d ecreased t o 15 
t o 90 degrees w i t h p a i n a t t h e extremes o f m o t i o n . (Ex. 1-3). I n comparing x-
r a y s , Dr. B l a k e f o u n d "a genu varum measuring 5 degrees w i t h d i m i n i s h e d m e d i a l 
j o i n t space as compared t o t h e p r e v i o u s e x a m i n a t i o n o f 7-15-87." (Ex. 1 - 4 ) . 
As a r e s u l t o f t h e s e f i n d i n g s and h i s e v a l u a t i o n o f c l a i m a n t ' s r e p o r t o f i n 
c r e a s e d p a i n , Dr. B l a k e r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m a t o t a l l e f t knee r e 
placement a r t h r o p l a s t y . C l a i m a n t has t h u s shown a w o r s e n i n g o f h i s c o n d i t i o n by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . See Suzanne R o b e r t s o n , 43 Van 
N a t t a 1505 ( 1 9 9 1 ) . As n o t e d above, Dr. Blake's r e p o r t s e s t a b l i s h t h a t t h i s 
w o r s e n i n g r e s u l t s f r o m t h e compensable i n j u r y . 
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A l t h o u g h c l a i m a n t has e s t a b l i s h e d a w o r s e n i n g , he must a l s o e s t a b l i s h t h a t 
t h i s w o r s e n i n g has r e s u l t e d i n an i n c r e a s e d l o s s o f t h e use o r f u n c t i o n o f h i s 
l e f t knee. Dr. B l a k e n o t e d t h a t , by November 1989, c l a i m a n t had a w a l k i n g t o l 
e r a n c e o f o n l y f o u r b l o c k s w i t h p a i n w i t h each s t e p . (Ex. 1-3). Dr. B l a k e a l s o 
f o u n d t h a t c l a i m a n t had l o s t m o t i o n i n h i s knee and had d i f f i c u l t y i n s q u a t t i n g , 
k n e e l i n g , c l i m b i n g s t a i r s , and c l i m b i n g i n t o h i s cab. (Ex. 1-3). Given Dr. 
B l a k e ' s l o n g t r e a t m e n t h i s t o r y , which extends back t o t h e i n i t i a l work i n j u r y , 
we f i n d h i s f i n d i n g s o f i n c r e a s e d d i f f i c u l t i e s i n c l a i m a n t ' s use o f h i s l e f t 
knee p e r s u a s i v e . C l a i m a n t a l s o t e s t i f i e d t h a t a f t e r h i s c l a i m c l o s e d i n March 
1988, h i s l e f t knee began t o worsen. ( T r . 9 ) . As a r e s u l t , he was h a v i n g a l o t 
o f p a i n and d i f f i c u l t y i n w a l k i n g . ( T r . 9 ) . We c o n c l u d e t h a t Dr. B l a k e ' s f i n d 
i n g s and c l a i m a n t ' s t e s t i m o n y e s t a b l i s h t h a t c l a i m a n t has e x p e r i e n c e d an i n 
c r e a s e d l o s s o f t h e use o r f u n c t i o n o f h i s l e f t knee as a r e s u l t o f h i s worsened 
c o n d i t i o n . 

F i n a l l y , as c l a i m a n t has p r e v i o u s l y been awarded s c h e d u l e d permanent d i s 
a b i l i t y , he must a l s o show t h a t t h e worsening i s more t h a n waxing and waning o f 
symptoms c o n t e m p l a t e d by t h e p r e v i o u s permanent d i s a b i l i t y award. ORS 
6 5 6 . 2 7 3 ( 8 ) . 

The l a s t arrangement o f compensation was t h e March 1, 1988 D e t e r m i n a t i o n 
Order w h i c h awarded 30 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e l o s s o f 
use o r f u n c t i o n o f t h e l e f t l e g . There i s no i n d i c a t i o n t h a t t h i s o r d e r comtem-
p l a t e d f u t u r e waxing and waning o f symptoms. F u r t h e r m o r e , p r i o r t o t h i s D e t e r 
m i n a t i o n Order, t h e r e i s no m e d i c a l evidence p r e d i c t i n g f u t u r e p e r i o d s o f waxing 
and waning o f c l a i m a n t ' s l e f t knee c o n d i t i o n . T h e r e f o r e , we f i n d t h a t t h e 
D e t e r m i n a t i o n Order award d i d n o t contemplate any f u t u r e w a x i n g and waning o f 
c l a i m a n t ' s l e f t knee c o n d i t i o n . 

For t h e sake o f argument i t c o u l d be contended t h a t Dr. B l a k e ' s p r e -
D e t e r m i n a t i o n Order p r e d i c t i o n t h a t c l a i m a n t would l i k e l y r e q u i r e a t o t a l knee 
r e p l a c e m e n t i n 5 t o 10 y e a r s c o n s t i t u t e d a c o n t e m p l a t i o n o f f u t u r e w a x i n g and 
waning o f symptoms. Even i f such an assumption was made, we would f i n d t h a t 
c l a i m a n t ' s need f o r replacement s u r g e r y w i t i n 2 y e a r s r e p r e s e n t e d a w o r s e n i n g o f 
h i s symptoms beyond t h a t c o n t e m p l a t e d by t h e D e t e r m i n a t i o n Order. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d a 
compensable a g g r a v a t i o n . 

A t t o r n e y Fees 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y 
and a g g r a v a t i o n i s s u e s i s $3,500, t o be p a i d by t h e SAIF C o r p o r a t i o n . ORS 
6 5 6 . 3 8 6 ( 1 ) . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by a p p e l l a n t ' s b r i e f and t h e h e a r i n g 
r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d May 29, 1991 i s r e v e r s e d . The SAIF C o r p o r a 
t i o n ' s a g g r a v a t i o n d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r 
p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y and a g g r a v a t i o n i s s u e s , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $3,500, pa y a b l e by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
HELEN SHURTZ, Claimant 
WCB Case No. 91-02163 

ORDER ON REVIEW 
P o z z i , e t a l . , C l aimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t d i s m i s s e d h er 
r e q u e s t f o r h e a r i n g as b a r r e d under t h e d o c t r i n e o f r e s j u d i c a t a . On r e v i e w , 
t h e i s s u e i s whether c l a i m a n t ' s c l a i m s f o r temporary d i s a b i l i t y b e n e f i t s and 
p e n a l t i e s f o r a l l e g e d unreasonable r e s i s t a n c e t o payment o f t e m p o r a r y d i s a b i l i t y 
a r e b a r r e d by t h e d o c t r i n e o f r e s j u d i c a t a . 

We a f f i r m and adopt t h e Referee's o r d e r , w i t h t h e f o l l o w i n g supplementa
t i o n . 

There i s no d i s p u t e t h a t t h e q u e s t i o n o f whether c l a i m a n t was e n t i t l e d t o 
f u r t h e r t i m e l o s s compensation beyond t h a t awarded by t h e D e t e r m i n a t i o n Orders 
was one o f t h e i s s u e s c l a i m a n t r a i s e d i n her r e q u e s t s f o r h e a r i n g , w h i c h came 
b e f o r e R e f e r e e Leahy on October 17, 1990. Referee Leahy's o r d e r d i d n o t address 
t h e i s s u e o f f u r t h e r t i m e l o s s compensation, t h e r e b y a l l o w i n g t h e D e t e r m i n a t i o n 
Orders t o s t a n d . A l t h o u g h Referee Leahy's f a i l u r e t o address t h e s u b j e c t may 
have been a m e r i t o r i o u s ground f o r ap p e a l , no appeal was f i l e d f r o m t h e Ref
e r e e ' s o r d e r w h i c h became f i n a l . Thus, we agree w i t h R e feree P e t e r s o n t h a t t h e 
D e t e r m i n a t i o n Orders a r e now t h e law o f t h e case on t h e q u e s t i o n o f t i m e l o s s , 
and r e l i t i g a t i o n o f t h a t q u e s t i o n was p r e c l u d e d by t h e p r i n c i p l e s o f 
r e s j u d i c a t a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 5, 1991 i s a f f i r m e d . 

A p r i l 3, 1992 C i t e as 44 Van N a t t a 668 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HARIBU R. STEWARD, Claimant 

WCB Case Nos. 90-18780 & 90-14632 
ORDER ON REVIEW 

John M. P i t c h e r , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e Mongrain's 
o r d e r t h a t u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s l e f t s h o u l d e r 
i n j u r y c l a i m . The employer has moved t o s t r i k e c l a i m a n t ' s a p p e l l a n t ' s b r i e f , 
c o n t e n d i n g t h a t c l a i m a n t f a i l e d t o t i m e l y p r o v i d e i t w i t h a copy o f t h e b r i e f . 
A l t e r n a t i v e l y , t h e employer asks t h a t t h e b r i e f be s t r i c k e n because t h e b r i e f 
addresses m a t t e r s t h a t a r e " o u t s i d e o f t h e o f f i c i a l r e c o r d . " On r e v i e w , t h e i s 
sues a r e whether c l a i m a n t ' s a p p e l l a n t ' s b r i e f s h o u l d be s t r i c k e n and compens
a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g comment. 

N o t w i t h s t a n d i n g c l a i m a n t ' s f a i l u r e t o submit a copy o f h i s a p p e l l a n t ' s 
b r i e f t o t h e employer, t h e employer d i d t i m e l y f i l e a r e s p o n d e n t ' s b r i e f . I n a s 
much as t h e employer was n o t a g g r i e v e d by c l a i m a n t ' s o m i s s i o n , c l a i m a n t ' s a p p e l 
l a n t ' s b r i e f s h a l l n o t be s t r i c k e n from t h e r e c o r d . See Da v i d F. Weich, 39 Van 
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N a t t a 468 ( 1 9 8 7 ) . F i n a l l y , i n c o n d u c t i n g our r e v i e w , we have f u l l y c o n s i d e r e d 
c l a i m a n t ' s b r i e f s i n s o f a r as t h e y address t h e i s s u e o f whether c l a i m a n t i n j u r e d 
h i s l e f t s h o u l d e r w h i l e p e r f o r m i n g h i s work a c t i v i t i e s f o r t h e employer. 

ORDER 

The Referee's o r d e r d a t e d August 14, 1991 i s a f f i r m e d . 

A p r i l 6, 1992 C i t e as 44 Van N a t t a 669 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBORAH K. BRICKLEY, Claimant 

WCB Case No. 91-01242 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
D a v i d Schieber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t : (1) 
se t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r a low back c o n d i t i o n ; and 
(2) assessed p e n a l t i e s f o r an unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e 
re s j u d i c a t a , c o m p e n s a b i l i t y , and p e n a l t i e s . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t f i r s t began t r e a t i n g w i t h Dr. Dunn, neurosurgeon, i n December 
1984 and has c o n t i n u e d t o t r e a t w i t h him i n t e r m i t t e n t l y s i n c e t h a t t i m e . (Ex. 
29) . 

A December 1984 CT scan r e v e a l e d a " s l i g h t b u l g e a t t h e l e f t s i d e a t L5-S1 
d i s c . " (Ex. 2 9 - 1 ) . A f t e r t r e a t m e n t , a CT scan i n May 1985 showed no d e f i n i t e 
p r o t r u s i o n . (Exs. 6-3, 2 9 ) . 

I n A p r i l 1985, SAIF d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . On November 29, 
1985, R e f e r e e H o w e l l s e t a s i d e SAIF's d e n i a l . (Ex. 6 ) . Referee H o w e l l based 
h i s d e c i s i o n p r i m a r i l y on t h i s d i s c b u l g e a t L5-S1 and Dr. Dunn's o p i n i o n t h a t 
t h e w o r s e n i n g was caused by t h e 1979 i n j u r y . T h i s o r d e r was n o t appe a l e d . 

On October 7, 1987, a D e t e r m i n a t i o n Order i s s u e d w h i c h awarded t e m p o r a r y 
d i s a b i l i t y and 25 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . (Ex. 14) . 

C l a i m a n t t r e a t e d w i t h Dr. Maukonen, n e u r o l o g i s t , f o r c h r o n i c low back p a i n 
f r o m 1986 t h r o u g h most o f 1990. (Exs. 7, 16, 17, 18, 24, 2 5 ) . On J u l y 2, 1990, 
Dr. Maukonen o r d e r e d an MRI which r e v e a l e d d e g e n e r a t i v e d e s i c c a t i o n o f t h e L5-S1 
d i s c " w i t h moderate d i s c b u l g e which e f f a c e s t h e s u b a r a c h n o i d space and to u c h e s 
t h e t h e c a l sac c e n t r a l l y and e c c e n t r i c a l l y t o t h e r i g h t . " (Ex. 1 9 ) . Dr. 
Maukonen r e f e r r e d c l a i m a n t back t o Dr. Dunn who recommended s u r g e r y ( p e r c u t a n 
eous automated lumbar d i s k e c t o m y ) . (Exs. 23, 2 4 ) . 

On January 9, 1991, Dr. Kho, n e u r o l o g i s t , p e r f o r m e d an ind e p e n d e n t m e d i c a l 
e x a m i n a t i o n . (Ex. 2 7 ) . On January 24, 1991, SAIF d e n i e d t h a t c l a i m a n t ' s c u r 
r e n t c o n d i t i o n was r e l a t e d t o her accepted August 1979 lumbar s t r a i n . (Ex. 2 8 ) . 

I n a r e p o r t d a t e d A p r i l 12, 1991, Dr. Dunn s t a t e d t h a t c l a i m a n t was l a s t 
seen i n December 1990 and t h a t he c o u l d n o t d e t e r m i n e whether c l a i m a n t s t i l l 
needed s u r g e r y w i t h o u t r e e x a m i n i n g her. (Ex. 2 9 - 2 ) . 
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A t h e a r i n g , t h e p a r t i e s s t i p u l a t e d t h a t : (1) t h e r e was no c u r r e n t c l a i m 
f o r s u r g e r y ; and (2) t h e i s s u e s b e f o r e t h e Referee were t h e c o m p e n s a b i l i t y o f 
t h e L5-S1 d i s c and t h e a l l e g e d unreasonableness o f SAIF's d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, her c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i 
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
(1 9 9 1 ) . -

Res J u d i c a t a 

C i t i n g C a r o l D. Goss, 43 Van N a t t a 821 (1 9 9 1 ) , a f f ' d mem 110 Or App 151 
(1 9 9 1 ) , t h e Referee found t h a t t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s L5-S1 d i s c was 
d e c i d e d by t h e p r i o r r e f e r e e ' s o r d e r and was, t h e r e f o r e , t h e "law o f t h e case." 
I n e f f e c t , t h e Referee concluded t h a t t h e d o c t r i n e o f r e s j u d i c a t a b a r r e d SAIF 
f r o m c o n t e s t i n g t h e c o m p e n s a b i l i t y o f t h a t c o n d i t i o n . SAIF argues t h a t t h e doc
t r i n e o f r e s j u d i c a t a i s n o t a p p l i c a b l e here because c l a i m a n t ' s c o n d i t i o n has 
changed i n t h e i n t e r i m and t h e r e b y p r e s e n t s f a c t s t h a t c o u l d n o t have been p r e 
v i o u s l y l i t i g a t e d . We agree w i t h SAIF's argument. 

Res j u d i c a t a i s a d o c t r i n e o f r u l e s and p r i n c i p l e s g o v e r n i n g t h e b i n d i n g 
e f f e c t on a subsequent p r o c e e d i n g o f a f i n a l judgment p r e v i o u s l y e n t e r e d i n a 
c l a i m . Drews v. EBI Companies, 310 Or 134, 139 (1 9 9 0 ) . Under t h e r e s j u d i c a t a 
d o c t r i n e o f " c l a i m p r e c l u s i o n , " i f a c l a i m i s p r o s e c u t e d t o f i n a l judgment, t h e 
judgment p r e c l u d e s a subsequent a c t i o n between t h e same p a r t i e s on t h e same 
c l a i m o r any p a r t t h e r e o f . Restatement (Second) o f Judgments, 17-19, 24; see 
a l s o C a r r v. A l l i e d P l a t i n g Co., 81 Or App 306, 309 ( 1 9 8 6 ) ; M i l l i o n v. SAIF, 45 
Or App 1097, 1102 r e v den, 289 Or 337 (1980). Claim p r e c l u s i o n does n o t r e q u i r e 
a c t u a l l i t i g a t i o n . A c l a i m i s a t r a n s a c t i o n o r s e r i e s o f t r a n s a c t i o n s a r i s i n g 
f r o m t h e same s e t o f o p e r a t i v e f a c t s . Carr v. A l l i e d P l a t i n g Co. , s u p r a a t 310. 
Under t h e r e s j u d i c a t a d o c t r i n e o f " i s s u e p r e c l u s i o n , " i f an i s s u e o f f a c t o r 
law i s a c t u a l l y l i t i g a t e d and de t e r m i n e d by a v a l i d and f i n a l judgment, and t h e 
d e t e r m i n a t i o n i s e s s e n t i a l t o t h e judgment, t h e d e t e r m i n a t i o n i s c o n c l u s i v e i n a 
subsequent a c t i o n between t h e p a r t i e s , whether on t h e same o r a d i f f e r e n t c l a i m . 
N o r t h Clackamas School D i s t r i c t v. White, 305 Or 48, 53, m o d i f i e d , 305 Or 468 
( 1 9 8 8 ) . 

The p r e s e n t l i t i g a t i o n i s n o t b a r r e d by " c l a i m p r e c l u s i o n " because t h e 
c l a i m f o r t h e c u r r e n t L5-S1 d i s c r u p t u r e i s n o t t h e same as t h e c l a i m f o r t h e 
1984 L5-S1 d i s c b u l g e . The c u r r e n t c l a i m i n v o l v e s t h e same d i s c as t h e e a r l i e r 
c l a i m , b u t i t has now r u p t u r e d i n a d i f f e r e n t area. Thus, t h e c u r r e n t c o n d i t i o n 
p r e s e n t s a s e p a r a t e cause o f a c t i o n . 

As f o r " i s s u e p r e c l u s i o n , " t h e same p a r t i e s a c t u a l l y l i t i g a t e d t h e i s s u e 
o f t h e c a u s a t i o n o f c l a i m a n t ' s L5-S1 d i s c b u l ge which was ne c e s s a r y t o t h e 
d e t e r m i n a t i o n o f t h e f i n a l judgment t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m was com
p e n s a b l e . Thus, SAIF i s b a r r e d from l i t i g a t i n g t h e c o m p e n s a b i l i t y o f t h e L5-S1 
d i s c b u l g e u n l e s s c l a i m a n t ' s c u r r e n t c o n d i t i o n i s d i f f e r e n t f r o m t h e c o n d i t i o n 
f o u n d compensable i n t h e e a r l i e r l i t i g a t i o n i n v o l v i n g t h e a g g r a v a t i o n c l a i m . 
N o r t h Clackamas School D i s t r i c t v. White, supra. 

We f i n d t h a t c l a i m a n t ' s c o n d i t i o n i s d i f f e r e n t f r o m t h e c o n d i t i o n i n v o l v e d 
i n t h e e a r l i e r l i t i g a t i o n . A l t h o u g h t h e p r i o r r e f e r e e ' s o r d e r d i d n o t d e s c r i b e 
t h e 1984 L5-S1 d i s c b u l g e , t h e r e c o r d i n d i c a t e s t h a t i t was "a s l i g h t b u l g e a t 
t h e l e f t s i d e a t L5-S1." (Ex. 29 - 1 ) . W i t h t r e a t m e n t , by May 1985, t h e r e was no 
d e f i n i t e p r o t r u s i o n o f t h e L5-S1 d i s c . (Ex. 29-1). On t h e o t h e r hand, a J u l y 
1990 MRI r e v e a l e d a moderate b u l g e c e n t r a l l y and t o t h e r i g h t a t L5-S1. (Exs. 
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19, 2 9 - 1 ) . Dr. Dunn, t r e a t i n g neurosurgeon, i n d i c a t e d t h a t t h i s was a r u p t u r e d 
d i s c . We f i n d t h a t t h i s 1990 r u p t u r e d d i s c , which i s i n a d i f f e r e n t a r ea t h a n 
t h e 1984 d i s c b u l g e , e s t a b l i s h e s t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n has changed 
so as t o c r e a t e a new s e t o f o p e r a t i v e f a c t s t h a t p r e v i o u s l y c o u l d n o t have been 
l i t i g a t e d . See C a r o l D. Goss, supra. Thus, SAIF i s n o t b a r r e d by t h e d o c t r i n e 
o f r e s j u d i c a t a f r o m l i t i g a t i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t L5-S1 
d i s c c o n d i t i o n . T h e r e f o r e , we proceed t o t h e m e r i t s . 

Compen s ab i 1 i t y 

As an a l t e r n a t i v e t o h i s r e s - j u d i c a t a h o l d i n g , t h e Referee f o u n d c l a i m 
a n t ' s c u r r e n t L5-S1 d i s c c o n d i t i o n compensable on t h e m e r i t s . We a gree. 

SAIF argues t h a t t h e L5-S1 r u p t u r e d d i s c i s a c o n s e q u e n t i a l c o n d i t i o n and, 
t h e r e f o r e , c l a i m a n t must e s t a b l i s h t h a t t h e i n j u r y i s t h e major c o n t r i b u t i n g 
cause o f t h a t c o n d i t i o n p u r s u a n t t o ORS 6 5 6 . 0 0 5 { 7 ) ( a ) . I n J u l i e K. G a s p e r i n o , 
43 Van N a t t a 1151 ( 1 9 9 1 ) , we c o n s t r u e d t h e phrase " c o n s e q u e n t i a l c o n d i t i o n " t o 
i n c l u d e o n l y c o n d i t i o n s t h a t a r i s e from c o n d i t i o n s p r e v i o u s l y deemed compens
a b l e , as opposed t o c o n d i t i o n s t h a t a r i s e d i r e c t l y from t h e i n j u r i o u s e v e n t . 
A c c o r d i n g l y , we h e l d t h a t t h e 1990 amendments t o t h e d e f i n i t i o n o f a compensable 
i n j u r y d i d n o t a f f e c t t h e s t a n d a r d o f c o m p e n s a b i l i t y f o r c o n d i t i o n s i n t r i n s i c a l 
l y r e l a t e d t o t h e u n d e r l y i n g compensable e v e n t . Such c o n d i t i o n s r e m a i n s u b j e c t 
t o t h e m a t e r i a l c o n t r i b u t i n g cause t e s t f o r c o m p e n s a b i l i t y . 

Here, Dr. Dunn e s t a b l i s h e s a d i r e c t l i n k between t h e 1979 i n j u r y , an i n 
j u r y t o t h e L5-S1 d i s c a t t h a t t i m e r e s u l t i n g i n a weakening o f t h e a n n u l u s , and 
t h e c u r r e n t L5-S1 r u p t u r e d d i s c . (Ex. 2 9 ) . T h e r e f o r e , under t h e G a s p e r i n o 
a n a l y s i s , o n l y a m a t e r i a l c o n t r i b u t i n g cause s t a n d a r d need be e s t a b l i s h e d . 
N e v e r t h e l e s s , Dr. Dunn o p i n e d t h a t t h e i n j u r y was t h e m a j or c o n t r i b u t i n g cause 
o f t h e r u p t u r e d d i s c . (Ex. 2 9 ) . 

We f i n d Dr. Dunn's o p i n i o n p e r s u a s i v e . He has a l o n g t r e a t m e n t h i s t o r y 
w i t h c l a i m a n t and was aware o f her w e i g h t problem. He acknowledged t h a t excess 
w e i g h t can cause d i s c charges even i n young p e o p l e , b u t c o n c l u d e d t h a t t h e i n 
j u r y was t h e m a j or c o n t r i b u t i n g cause o f her c o n d i t i o n . The Board g e n e r a l l y 
g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n ; however, i t 
w i l l n o t so d e f e r when t h e r e are p e r s u a s i v e reasons t o do o t h e r w i s e . W e i l a n d v. 
SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, w i t h d r a w n 
on o t h e r g r ounds, 37 Van N a t t a 1596 (1985), r e p u b l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . 
Here, t h e r e i s no p e r s u a s i v e reason n o t t o d e f e r t o Dr. Dunn. 

SAIF argues t h a t Dr. Dunn's r e p o r t i s based on an i n a c c u r a t e h i s t o r y i n 
t h a t he was n o t aware o f an a u t o m o b i l e a c c i d e n t i n December 1990 w h i c h p o s s i b l y 
r e s u l t e d i n low back i n j u r i e s . Even i f Dr. Dunn was unaware o f t h e December 
1990 a c c i d e n t , t h a t does n o t negate h i s o p i n i o n as t o t h e cause o f t h e L5-S1 
r u p t u r e d d i s c t h a t was f i r s t diagnosed i n J u l y 1990, more t h a n f i v e months be
f o r e t h e a u t o m o b i l e a c c i d e n t . 

The o n l y o t h e r m e d i c a l o p i n i o n r e g a r d i n g c a u s a t i o n i s p r o v i d e d by Dr. Kho, 
e x a m i n i n g n e u r o l o g i s t . (Ex. 2 7 ) . Dr. Kho o p i n e s t h a t c l a i m a n t ' s L5-S1 r u p t u r e d 
d i s c i s caused by d e g e n e r a t i v e d i s c d i s e a s e . We do n o t f i n d t h i s c o n c l u s o r y 
s t a t e m e n t p e r s u a s i v e . F u r t h e r m o r e , he denies t h a t t h e r e was any i n d i c a t i o n o f a 
d i s c b u l g e i n t h e 1984 CT scan. (Ex. 27-7). T h i s i s c o n t r a r y t o t h e law o f t h e 
case. T h i s 1984 d i s c b u l g e was found t o be r e l a t e d t o t h e i n j u r y and was one o f 
t h e bases o f t h e p r i o r r e f e r e e ' s f i n d i n g t h a t t h e a g g r a v a t i o n c l a i m was compens
a b l e . See Edgar K i n n e t t , 43 Van N a t t a 1240 (1991). For t h e s e r e a s o n s , we do 
n o t f i n d Dr. Kho's o p i n i o n p e r s u a s i v e . A c c o r d i n g l y , on t h e b a s i s o f Dr. Dunn's 
o p i n i o n , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h a t t h e L5-S1 r u p t u r e d d i s c i s 
compensable. 
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The R e f e r e e fo u n d t h a t SAIF's d e n i a l was unre a s o n a b l e because SAIF was 
b a r r e d by r e s j u d i c a t a from c o n t e s t i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s d i s c 
b u l g e . He assessed a 25 p e r c e n t p e n a l t y . We d i s a g r e e . 

As d i s c u s s e d above, SAIF was not b a r r e d by r e s j u d i c a t a . The s t a n d a r d f o r 
d e t e r m i n i n g an un r e a s o n a b l e d e n i a l i s whether t h e c a r r i e r has a l e g i t i m a t e doubt 
as t o i t s l i a b i l i t y . Unreasonableness and " l e g i t i m a t e d o u b t " a r e t o be c o n s i d 
e r e d i n t h e l i g h t o f a l l t h e evidence a v a i l a b l e a t t h e t i m e . Brown v. Argonaut 
I n s u r a n c e Co., 93 Or App 588 (198 8 ) , c i t i n g Norgard v. Ra w l i n s o n s , 30 Or App 
999, 1003 ( 1 9 7 7 ) . 

A t t h e t i m e o f t h e d e n i a l , SAIF had r e c e i v e d Dr. Kho's r e p o r t w h i c h i n d i 
c a t e d t h a t c l a i m a n t ' s c o n d i t i o n was not r e l a t e d t o t h e i n j u r y . T h i s r e p o r t was 
s u f f i c i e n t t o c r e a t e a l e g i t i m a t e doubt as t o SAIF's l i a b i l i t y . Thus, t h e 
d e n i a l was n o t u n r e a s o n a b l e . 

A t t o r n e y Fees on Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r s e r v i c e s on r e v i e w 
c o n c e r n i n g SAIF's r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y i s s u e i s $800, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e 
s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t e n t i t l e d 
t o an a t t o r n e y f e e on r e v i e w f o r s e r v i c e s devoted t o t h e p e n a l t y i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 16, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . That p o r t i o n o f t h e o r d e r which assessed a p e n a l t y f o r an a l l e g e d l y un
r e a s o n a b l e d e n i a l i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . For 
s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed f e e o f $800. 

A p r i l 6, 1992 C i t e as 44 Van N a t t a 672 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
VELMA B. DEWEY, Claimant 
WCB Case No. 91-00663 

ORDER ON REVIEW 
P h i l i p H. Garrow, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r w h i c h : ( 1 ) s e t a s i d e 
i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t r i g h t arm c o n d i t i o n ; and (2) assessed a 
p e n a l t y and r e l a t e d f e e under ORS 656.262(10) f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a 
s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r 
ney f e e s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g comment. 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and t h e h e a r i n g was 
convened a f t e r J u l y 1, 1990, we analy z e t h i s m a t t e r under t h e w o r k e r s ' compensa
t i o n law as amended by Oregon Laws 1990 ( S p e c i a l Session) e f f e c t i v e J u l y 1, 
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1990. See 1990 Oregon Laws, ch. 2, Senate B i l l 1197, Sec 54 ( 2 ) ; I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . 

As t o t h e m e d i c a l s e r v i c e s i s s u e , t h e Referee c o r r e c t l y f o u n d t h a t t h e 
p a r t i e s ' d i s p u t e concerned t h e c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s 1968 com
p e n s a b l e r i g h t hand i n j u r y and her c u r r e n t c o n d i t i o n . Subsequent t o t h e Ref
ere e ' s o r d e r , we h e l d i n M i c h a e l A. Jaquav, 44 Van N a t t a 173 (1992) t h a t t h e 
H e a r i n g s D i v i s i o n i s t h e a p p r o p r i a t e forum f o r r e s o l u t i o n f o r such c a u s a l r e l a 
t i o n s h i p d i s p u t e s . Consequently, we conclude t h i s m a t t e r i s n o t w i t h i n t h e ex
c l u s i v e j u r i s d i c t i o n o f t h e D i r e c t o r . See ORS 656.704 ( 3 ) ; S t a n l e y Meyers, 43 
Van N a t t a 2643 ( 1 9 9 1 ) . A c c o r d i n g l y , we h o l d t h a t t h e Board, and t h u s t h e Ref
e r e e , has j u r i s d i c t i o n t o d e c i d e t h i s m a t t e r . Jaquay, supra. 

A d d i t i o n a l l y , w i t h r e g a r d t o t h e p e n a l t y and r e l a t e d a t t o r n e y f e e i s s u e , 
t h e R e f e r e e c o n c l u d e d t h a t t h e i n s u r e r ' s d e n i a l was un r e a s o n a b l e because i t was 
p r o s p e c t i v e . W h i l e we agree t h a t t h e p o r t i o n o f t h e d e n i a l w h i c h d e n i e d r e s p o n 
s i b i l i t y f o r "any f u t u r e m e d i c a l t r e a t m e n t " was p r o s p e c t i v e , t h e p o r t i o n d e n y i n g 
c l a i m a n t ' s c u r r e n t r i g h t arm c o n d i t i o n as n o t r e l a t e d t o her a c c e p t e d c o n d i 
t i o n was n o t p r o s p e c t i v e . See Boise Cascade Corp. v. Hasslen, 108 Or App 605 
( 1 9 9 1 ) . However, n o t w i t h s t a n d i n g our disagreement w i t h t h e Refer e e ' s r a t i o n a l e , 
we c o n t i n u e t o f i n d t h e i n s u r e r ' s d e n i a l unreasonable. 

I n d e t e r m i n i n g i f a d e n i a l i s unreasonable, t h e q u e s t i o n i s whether t h e 
i n s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y a t t h e t i m e o f i t s d e n i a l . 
I f t h e i n s u r e r based i t s d e n i a l upon a l e g i t i m a t e doubt,, t h e d e n i a l i s n o t un
r e a s o n a b l e . Brown v. Argonaut Co., 93 Or App 588 ( 1 9 8 8 ) . The i n s u r e r ' s 
" r e a s o n a b l e n e s s " and " l e g i t i m a t e doubt" must be e v a l u a t e d i n l i g h t o f t h e i n f o r 
m a t i o n a v a i l a b l e t o i t a t t h e t i m e o f t h e d e n i a l . I d . A r e a s o n a b l e doubt does 
n o t e x i s t where a d e c i s i o n i s made q u i c k l y which p r e j u d g e s t h e m e d i c a l i n f o r m a 
t i o n a v a i l a b l e on t h e q u e s t i o n o f m a t e r i a l c o n t r i b u t i n g c a u s a t i o n w i t h o u t any 
inde p e n d e n t i n v e s t i g a t i o n . Kenneth A. F o s t e r , 44 Van N a t t a 148 ( 1 9 9 2 ) . 

Here, Dr. Connor i n d i c a t e d i n a November 6, 1990 l e t t e r t o t h e i n s u r e r 
t h a t he had no knowledge o f c l a i m a n t ' s m e d i c a l h i s t o r y b e f o r e 1988 and, t h e r e 
f o r e , d e c l i n e d t o o f f e r an o p i n i o n c o n c e r n i n g t h e e t i o l o g y o f c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . However, t h e m e d i c a l r e c o r d from 1974 t o 1982 r e g a r d i n g c l a i m a n t ' s 
compensable r i g h t hand o s t e o a r t h r i t i s e s t a b l i s h e s , c o n s i s t e n t w i t h t h e permanent 
d i s a b i l i t y award, t h a t t h i s c o n d i t i o n was c h r o n i c and permanent. (Exs. 10, l . 1 . , 
15 and 1 6 ) . Moreover, t h a t r e c o r d a l s o i n d i c a t e s t h a t Dr. Kovachevich, c l a i m 
a n t ' s t r e a t i n g p h y s i c i a n s i n c e 1978, p r e s c r i b e d t h e same a n t i - i n f l a m a t o r y medi
c a t i o n a t i s s u e here t o t r e a t c l a i m a n t ' s compensable c o n d i t i o n and t h a t t h i s 
m e d i c a t i o n was a l s o h e l p f u l i n t r e a t i n g c l a i m a n t ' s noncompensable o s t e o a r t h r i t i s 
i n o t h e r p a r t s o f her body. (Exs. 15, 16 and 16A). The r e c o r d a l s o e s t a b l i s h e s 
t h a t t h e i s s u e o f whether t h i s a n t i - i n f l a m a t o r y m e d i c a t i o n was r e l a t e d t o c l a i m 
a n t ' s compensable c o n d i t i o n had been c l a r i f i e d i n t h e p a s t t h r o u g h c o r r e s p o n 
dence between t h e i n s u r e r and Dr. Kovachevich. ( I d ) . C onsequently, w h i l e Dr. 
Connor's l e t t e r t o t h e i n s u r e r focused o n l y on t h e t r e a t m e n t o f c l a i m a n t ' s non
compensable o s t e o a r t h r i t i s , t h e r e c o r d as a whole, which was a v a i l a b l e t o t h e 
i n s u r e r p r i o r t o i t s d e n i a l , i n d i c a t e d t h a t t h e c u r r e n t a n t i - i n f l a m a t o r y medica
t i o n t r e a t m e n t was r e l a t e d t o c l a i m a n t ' s compensable o s t e o a r t h r i t i s c o n d i t i o n as 
i t had been s i n c e 1978. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e i n s u r e r d i d n o t have a 
l e g i t i m a t e doubt as t o i t s l i a b i l i t y f o r t h e c l a i m , and we f i n d i t s d e n i a l un
r e a s o n a b l e . A c c o r d i n g l y , we a f f i r m t h e Referee's p e n a l t y assessment. 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s 
a l l o w e d o r reduced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 



674 Velma B. Dewey, 44 Van N a t t a 672 (1992) 

f o r t h i n OAR 438-15-010(4), we f i n d t h a t a re a s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s 
$1,000. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e 
t h a t c l a i m a n t ' s c o u n s e l i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g on t h e 
p e n a l t y and a t t o r n e y f e e i s s u e . Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. 
Bohemia I n c . , 80 Or App 233 (1986). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 3, 1991 i s a f f i r m e d . For s e r v i c e s r e n d e r e d 
on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded 
$1,000, t o be p a i d by t h e i n s u r e r . 

A p r i l 6, 1992 C i t e as 44 Van N a t t a 674 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WANDA N. HAINEY, Claimant 
WCB Case No. 90-07706 

ORDER ON REVIEW 
A i n s w o r t h , e t a l . , C l aimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
M i c h a e l Johnson's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g grava
t i o n c l a i m f o r a neck and s h o u l d e r c o n d i t i o n ; and (2) i n c r e a s e d c l a i m a n t ' s un
sc h e d u l e d permanent d i s a b i l i t y award from 17 p e r c e n t (54.4 d e g r e e s ) , as awarded 
by D e t e r m i n a t i o n Order, t o 20 p e r c e n t (64 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e 
a g g r a v a t i o n and e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m i n p a r t 
and v a c a t e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and " F i n d i n g s o f U l t i m a t e F a c t , " 
e x c e p t f o r t h e f i r s t f i n d i n g o f u l t i m a t e f a c t , w i t h t h e f o l l o w i n g supplementa
t i o n . 

P r i o r t o c l a i m a n t ' s l a s t award o f compensation, a March 2 1 , 1990 D e t e r m i 
n a t i o n O rder, Dr. Vranna, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , a n t i c i p a t e d t h a t 
c l a i m a n t w o uld be a b l e t o work 40 hours a week w i t h l i t t l e o r no m e d i c a t i o n . 

C l a i m a n t ' s compensable c o n d i t i o n worsened s i n c e t h e March 2 1 , 1990 D e t e r 
m i n a t i o n O rder, t h e l a s t award o f compensation. 

S 
CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n C l a i m 

The R e f e r e e f o u n d t h a t c l a i m a n t e s t a b l i s h e d by m e d i c a l e v i d e n c e a worsened 
c o n d i t i o n s u p p o r t e d by o b j e c t i v e f i n d i n g s and t h a t t h e major c o n t r i b u t i n g cause 
o f t h e w o r s e n i n g was her compensable i n j u r y and i t s . s e q u e l a . T h e r e f o r e , t h e 
Refe r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m . 
W h i l e we agree w i t h t h e Referee's c o n c l u s i o n , we s u b s t i t u t e o ur own a n a l y s i s f o r 
t h a t o f t h e Re f e r e e ' s . 

As a p r e l i m i n a r y m a t t e r , we not e t h a t c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r 
May 1, 1990 and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. A c c o r d i n g l y , we 
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a n a l y z e t h i s m a t t e r under t h e Workers' Compensation Act e f f e c t i v e J u l y 1, 1990. 
See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 5 4 ( 2 ) . I d a M. Walker, 43 Van N a t t a 
1402 ( 1 9 9 1 ) . 

To e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t must pr o v e by a preponderance 
o f t h e e v i d e n c e t h a t : (1) s i n c e t h e l a s t arrangement o f compensation, she has 
s u f f e r e d a symptomatic o r p a t h o l o g i c a l w o r s e n i n g , e s t a b l i s h e d by m e d i c a l e v i 
dence s u p p o r t e d by o b j e c t i v e f i n d i n g s , r e s u l t i n g from t h e o r i g i n a l i n j u r y ; (2) 
such w o r s e n i n g r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y below t h e l e v e l f i x e d a t 
t h e t i m e o f t h e l a s t arrangement o f compensation; and (3) i f t h e l a s t a r r a n g e 
ment o f compensation c o n t e m p l a t e d f u t u r e p e r i o d s o f i n c r e a s e d symptoms and 
d i m i n i s h e d e a r n i n g c a p a c i t y , c l a i m a n t ' s d i m i n i s h e d e a r n i n g c a p a c i t y exceeded 
t h a t c o n t e m p l a t e d . ORS 656.273(1) and ( 8 ) ; P e r r y v. SAIF, 307 Or 654 ( 1 9 8 9 ) ; 
Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) ; Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; John E. 
Means, 43 Van N a t t a 2331 (19 9 1 ) . I f t h e r e i s an o f f - w o r k i n j u r y w h i c h i s t h e 
ma j o r c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n , t h e w o r s e n i n g i s n o t com
p e n s a b l e . ORS 656 . 2 7 3 ( 1 ) ; E l i z a b e t h A. Bonar-Hanson, 43 Van N a t t a 2578 ( 1 9 9 1 ) . 

Here, p r i o r t o t h e March 2 1 , 1990 D e t e r m i n a t i o n Order, Dr. Vranna r e l e a s e d 
c l a i m a n t t o m o d i f i e d work and a n t i c i p a t e d t h a t she would be a b l e t o work 40 
ho u r s p e r week w i t h l i t t l e o r no m e d i c a t i o n . (Ex. 2 3 - 2 ) . A f t e r t h e March 2 1 , 
1990 D e t e r m i n a t i o n Order, c l a i m a n t developed severe upper t h o r a c i c p a i n and 
sought emergency room t r e a t m e n t , where Dr. Minser no t e d muscle spasm, t e n d e r n e s s 
and l o s s o f range o f m o t i o n i n c l a i m a n t ' s neck. (Ex. 30-A-3). M i n s e r p r e 
s c r i b e d m e d i c a t i o n and t o o k c l a i m a n t o f f work f o r two days. ( I d ) . A d d i t i o n 
a l l y , Dr. Vranna s u b s e q u e n t l y c o n f i r m e d c l a i m a n t ' s worsened c o n d i t i o n w i t h a 
m u l t i t u d e o f o b j e c t i v e f i n d i n g s (Ex. 31-1) and o p i n e d t h a t c l a i m a n t ' s work i n 
j u r y , e x a c e r b a t e d by o n - t h e - j o b s t r e s s , caused a symptomatic w o r s e n i n g o f her 
c o n d i t i o n s i n c e she was d e c l a r e d m e d i c a l l y s t a t i o n a r y on January 25, 1990. 
(Exs. 33 and 3 4 ) . Dr. Vranna t o o k c l a i m a n t o f f work. (Ex. 37A). We f i n d t h i s 
e v i d e n c e s u f f i c i e n t t o e s t a b l i s h t h a t , s i n c e c l a i m a n t ' s l a s t arrangement f o r 
compensation, she e x p e r i e n c e d a symptomatic w o r s e n i n g ( e s t a b l i s h e d by m e d i c a l 
e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s ) , r e s u l t i n g from her o r i g i n a l i n j u r y , 
and t h a t , as a consequence o f t h i s worsened c o n d i t i o n , her e a r n i n g c a p a c i t y was 
d i m i n i s h e d below t h e l e v e l o f t h e March 21, 1990 D e t e r m i n a t i o n Order. 

As c l a i m a n t has p r e v i o u s l y been awarded unscheduled permanent d i s a b i l i t y 
by t h e D e t e r m i n a t i o n Order, she must a l s o e s t a b l i s h t h a t t h e w o r s e n i n g i s more 
t h a n w a x i n g and waning o f symptoms con t e m p l a t e d by t h e p r e v i o u s permanent p a r 
t i a l d i s a b i l i t y (PPD) award. ORS 656.273(8). Here, t h e D e t e r m i n a t i o n Order 
made no r e f e r e n c e t o t h e f a c t t h a t a waxing and waning o f symptoms was contem
p l a t e d . However, Dr. Vranna's o p i n i o n suggests t h a t c l a i m a n t w o u ld be a b l e t o 
work 40 hours per week w i t h l i t t l e o r no m e d i c a t i o n . (Ex. 2 3 - 2 ) . Such an o p i n 
i o n s u g g e s t s t h a t , a t most, m i n i m a l f u t u r e symptoms were c o n t e m p l a t e d . I n view 
o f c l a i m a n t ' s severe symptomatic f l a r e - u p on June 1 1 , 1990 and h e r r e s u l t i n g i n 
a b i l i t y t o work a f t e r J u l y 15, 1990, we conclude t h a t c l a i m a n t ' s symptomatic 
w o r s e n i n g i s more t h a n waxing and waning o f symptoms c o n t e m p l a t e d by t h e p r e v i 
ous 17 p e r c e n t permanent d i s a b i l i t y award. 

On r e v i e w , t h e employer contends t h a t Dr. Vranna's o p i n i o n s h o u l d be g i v e n 
l i t t l e w e i g h t because he was unaware t h a t c l a i m a n t a l s o had s i g n i f i c a n t s t r e s 
s o r s i n h e r p e r s o n a l l i f e , a r g u i n g t h a t t h e s e p e r s o n a l s t r e s s o r s were t h e cause 
o f c l a i m a n t ' s symptomatic f l a r e - u p and n o t her work s t r e s s . We do n o t f i n d t h e 
employer's argument p e r s u a s i v e because our r e v i e w o f t h e r e c o r d i n d i c a t e s t h a t 
Vranna was aware o f c l a i m a n t ' s p e r s o n a l problems and i t d i d n o t a l t e r h i s o p i n 
i o n t h a t c l a i m a n t ' s compensable i n j u r y was t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s worsened c o n d i t i o n . (See Ex. 37A). A c c o r d i n g l y , c l a i m a n t has e s t a b 
l i s h e d a compensable a g g r a v a t i o n : 
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W i t h r e g a r d t o t h e Referee's e x t e n t r a t i n g , t h e employer argues t h a t t h e 
R e f e r e e s h o u l d n o t have r a t e d c l a i m a n t ' s permanent d i s a b i l i t y because c l a i m a n t 
was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f h e a r i n g . We agree. 

A R e f e r e e s h o u l d n o t r a t e permanent d i s a b i l i t y i f t h e c l a i m a n t i s n o t med
i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e h e a r i n g o r t h e c l a i m i s i n open s t a t u s . 
ORS 6 5 5 . 2 6 8 ( 1 ) ; Kociemba v. SAIF, 63 Or App 557 ( 1 9 8 1 ) ; Glean A. F i n l e y , 43 Van 
N a t t a 1442 ( 1 9 9 1 ) . The Board has f o l l o w e d t h i s r u l e where t h e c l a i m a n t was med
i c a l l y s t a t i o n a r y when t h e c l a i m was i n i t i a l l y c l o s e d b u t , a t t h e t i m e o f h e a r 
i n g , t h e c l a i m was i n open s t a t u s o r t h e c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y 
because o f a subsequent a g g r a v a t i o n . See Glean A. F i n l e y , s u p r a ; Raymond E. 
Pardee, 41 Van N a t t a 548 ( 1 9 8 9 ) . 

I n t h i s case, as a r e s u l t o f t h e Referee's d e c i s i o n t h a t c l a i m a n t had es
t a b l i s h e d a compensable a g g r a v a t i o n c l a i m , c l a i m a n t ' s c l a i m was i n open s t a t u s . 
Moreover, t h e m e d i c a l r e c o r d does not e s t a b l i s h t h a t c l a i m a n t ' s compensable con
d i t i o n was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f h e a r i n g . C o n s e q u e n t l y , we con
c l u d e t h a t i t was p r e m a t u r e f o r t h e Referee t o r a t e c l a i m a n t ' s permanent d i s 
a b i l i t y . T h e r e f o r e , we v a c a t e t h e Referee's e x t e n t r u l i n g . 

The R e f e r e e s h o u l d have d e f e r r e d a c t i o n on t h e e x t e n t o f permanent d i s 
a b i l i t y . S p e c i f i c a l l y , t h e Referee s h o u l d have d i r e c t e d t h e C e n t r a l F i l e s Sec
t i o n o f t h e H e a r i n g s D i v i s i o n t o a s s i g n a new WCB case number t o t h e e x t e n t 
i s s u e . To r e c t i f y t h i s o v e r s i g h t , t h i s i s s u e i s now r e f e r r e d t o C e n t r a l F i l e s 
w i t h i n s t r u c t i o n s t o a s s i g n t h i s i s s u e a new WCB case number. L i t i g a t i o n o f 
t h i s new case s h a l l t h e n be d e f e r r e d pending c l o s u r e o f t h e a g g r a v a t i o n c l a i m . 
The p a r t i e s a r e r e q u e s t e d t o keep t h e Hearings D i v i s i o n a p p r i s e d o f f u r t h e r 
developments r e g a r d i n g c l o s u r e o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

I n t h e e v e n t t h a t t h e c l o s u r e o f c l a i m a n t ' s a g g r a v a t i o n c l a i m r e s u l t s i n 
a n o t h e r h e a r i n g r e q u e s t , t h a t r e q u e s t s h a l l be c o n s o l i d a t e d w i t h t h e new WCB 
case number c r e a t e d by C e n t r a l F i l e s c o n c e r n i n g c l a i m a n t ' s h e a r i n g r e q u e s t r e 
g a r d i n g t h e March 2 1 , 1990 D e t e r m i n a t i o n Order. Should no subsequent h e a r i n g 
r e q u e s t be f i l e d a f t e r t h e c l o s u r e o f c l a i m a n t ' s a g g r a v a t i o n c l a i m , t h e p a r t i e s 
s h a l l p r o c e e d t o a d e t e r m i n a t i o n o f t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l 
i t y based on c l a i m a n t ' s h e a r i n g r e q u e s t f i l e d on t h e March 2 1 , 1990 D e t e r m i n a 
t i o n Order. 

Because t h e employer i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s 
a l l o w e d o r reduced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4), we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e i s 
$750. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e de
v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 17, 1991 i s a f f i r m e d i n p a r t and v a c a t e d i n 
p a r t . That p o r t i o n o f t h e Referee's o r d e r which r a t e d t h e e x t e n t o f c l a i m a n t ' s 
permanent d i s a b i l i t y awarded by t h e March 2 1 , 1990 D e t e r m i n a t i o n Order i s va
c a t e d . The C e n t r a l F i l e s S e c t i o n o f t h e Hearings D i v i s i o n i s d i r e c t e d t o a s s i g n 
t h i s i s s u e a new WCB case number w i t h f u r t h e r a c t i o n on t h e case t o be d e f e r r e d 
p e n d i n g c l o s u r e o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . The remainder o f t h e o r d e r i s 
a f f i r m e d . For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , c l a i m 
a n t ' s c o u n s e l i s awarded $750, t o be p a i d by t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
LONNIE SANDERS, Claimant 
WCB Case No. 90-08030 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s neck i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s com
p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y 
o f h i s neck s t r a i n i n j u r y c l a i m . We agree w i t h t h e Referee's u l t i m a t e c o n c l u 
s i o n , b u t o f f e r t h e f o l l o w i n g a n a l y s i s . 

As a p r e l i m i n a r y m a t t e r , we note t h a t c l a i m a n t r e q u e s t e d a h e a r i n g on 
A p r i l 13, 1990, and t h e h e a r i n g was convened on June 6, 1991. A c c o r d i n g l y , we 
a n a l y z e d t h i s m a t t e r under t h e Workers' Compensation A c t e f f e c t i v e J u l y 1, 1990. 
See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, S e c t i o n 5 4 ( 2 ) ; I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . 

Under amended ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , c l a i m a n t bears t h e burden o f p r o v i n g t h a t 
a work i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r 
t r e a t m e n t . See Mark N. Wied l e , 43 Van N a t t a 855 (1 9 9 1 ) . I n v i e w o f c l a i m a n t ' s 
1987 motor v e h i c l e a c c i d e n t i n j u r y , we f i n d t h a t t h e cause o f c l a i m a n t ' s c u r r e n t 
d i s a b i l i t y i s a complex m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l o p i n i o n f o r 
i t s r e s o l u t i o n . See U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; Kassahn 
v. P u b l i s h e r s Paper Co., 76 Or App 105 (1985). I n a d d i t i o n , where we f i n d t h a t 
t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , as t h e r e i s t h i s case, we t e n d t o 
g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n o f t h e t r e a t i n g p h y s i c i a n u n l e s s t h e r e a r e 
p e r s u a s i v e reasons n o t t o do so. Weiland v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . We 
a l s o d e f e r t o t h o s e o p i n i o n s t h a t a r e t h o r o u g h and w e l l - r e a s o n e d . Somers v. 
SAIF, 77 Or App 259 (1 9 8 6 ) . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n i s Dr. Reynolds. On r e v i e w , c l a i m a n t argues 
t h a t t h e R e f e r e e s h o u l d have r e l i e d on Dr. Reynolds' o p i n i o n because, as t r e a t 
i n g p h y s i c i a n , Reynolds was i n t h e "best p o s i t i o n " t o g i v e an o p i n i o n and be
cause Reynolds examined c l a i m a n t c l o s e s t t o t h e onset o f c l a i m a n t ' s p a i n . We 
a r e n o t persuaded by Dr. Reynolds' o p i n i o n because, f i r s t , i t i s c o n c l u s o r y . He 
s t a t e s o n l y t h a t " [ i ] t i s f e l t t h a t [ c l a i m a n t ' s ] work were t h e major c o n t r i b u t 
i n g f a c t o r as l i s t e d i n b o t h t h e h i s t o r y and p h y s i c a l e v a l u a t i o n . " (Ex. 1 0 - 1 ) . 
We f i n d t h i s u n p e r s u a s i v e because Dr. Reynolds does n o t e x p l a i n t h e b a s i s o f h i s 
o p i n i o n . Moe v. C e i l i n g Systems, 44 Or App 429 (19 8 0 ) . F u r t h e r m o r e Dr. 
Reynolds' o p i n i o n i s based on i n a c c u r a t e i n f o r m a t i o n . I n h i s F e b r u a r y 6, 1990 
r e p o r t , Reynolds n o t e s t h a t c l a i m a n t e x p e r i e n c e d a g r a d u a l o n s e t o f neck p a i n 
due t o r e p e t i t i v e l i f t i n g o f i n g o t s a t work. (Ex. 3 ) . T h i s s t a t e m e n t i s n o t 
s u p p o r t e d by t h e r e s t o f t h e r e c o r d which i n d i c a t e s t h a t c l a i m a n t had no neck 
p a i n u n t i l t h e day a f t e r h i s st r e n u o u s work a c t i v i t y . ( T r . 3 3 - 3 4 ) . Because Dr. 
Reynolds' o p i n i o n i s based on t h i s i n a c c u r a t e i n f o r m a t i o n , we g i v e i t l i t t l e 
w e i g h t . See Somers v. SAIF, supra; M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or 
App 470 (1977) . 
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On t h e o t h e r hand, we f i n d t h e independent m e d i c a l examiner's o p i n i o n o f 
F i r s t N o r t h w e s t H e a l t h ' s p h y s i c i a n s , Dr. Pete r s o n and Dr. F u l l e r , t h e most p e r 
s u a s i v e . T h e i r e x a m i n a t i o n r e v e a l e d o n l y s u b j e c t i v e u n v e r i f i a b l e c o m p l a i n t s o f 
neck p a i n and co n c l u d e d t h a t c l a i m a n t ' s c u r r e n t symptoms were n o t w o r k - r e l a t e d . 
(Ex. 5 - 3 ) . We f i n d t h e i r o p i n i o n p e r s u a s i v e because i t i s w e l l - r e a s o n e d and 
based on an a c c u r a t e h i s t o r y o f t h e sudden onset o f c l a i m a n t ' s neck p a i n t h e day 
a f t e r t h e a l l e g e d work i n c i d e n t . See Somers v. SAIF, supra. Moreover, we a l s o 
f i n d Dr. P e t e r s o n ' s o p i n i o n p a r t i c u l a r l y p e r s u a s i v e because she examined c l a i m 
a n t b o t h b e f o r e and a f t e r t h e a l l e g e d January 15, 1990 i n c i d e n t . (See Exs. K-2 
and 5 - 3 ) . See Kienow Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) . 

C o n s e q u e n t l y , inasmuch as Dr. Reynolds was t h e o n l y e x p e r t t h a t o p i n e d 
t h a t c l a i m a n t ' s neck c o n d i t i o n was w o r k - r e l a t e d and we f i n d t h e F i r s t N o r t h w e s t 
H e a l t h p h y s i c i a n s ' o p i n i o n s most p e r s u a s i v e , we conclu d e t h a t c l a i m a n t f a i l e d t o 
e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 27, 1991 i s a f f i r m e d . 

A p r i l 6, 1992 C i t e as 44 Van N a t t a 678 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
VIRGIL W. SCHMIT, Claimant 

WCB Case No. 90-06284 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
Pamela S c h u l t z , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee O t t o ' s o r d e r t h a t 
awarded c l a i m a n t 17 p e r c e n t (54.4 degrees) unscheduled permanent d i s a b i l i t y f o r 
a low back i n j u r y whereas a D e t e r m i n a t i o n Order d i d n o t award any un s c h e d u l e d 
permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f uns c h e d u l e d permanent 
d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fact" as s e t f o r t h i n t h e R e f e r e e ' s o r d e r . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable low back s t r a i n r e s o l v e d s h o r t l y a f t e r t h e i n i t i a l 
i n j u r y . 

C l a i m a n t ' s c h r o n i c low back c o n d i t i o n and decreased lumbar ranges o f 
m o t i o n a r e a t t r i b u t a b l e t o h i s d e g e n e r a t i v e lumbar d i s c d i s e a s e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t t h e May 1988 i n j u r y p e r m a n e n t l y a g g r a v a t e d 
c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n and awarded him 17 p e r c e n t unsched
u l e d permanent d i s a b i l i t y . We d i s a g r e e . 

The i s s u e o f whether c l a i m a n t ' s i n d u s t r i a l i n j u r y r e n d e r e d h i s p r e e x i s t i n g 
d e g e n e r a t i v e c o n d i t i o n p e r m a n e n t l y symptomatic i s a complex m e d i c a l q u e s t i o n . 
Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e 
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t u r n s l a r g e l y on an a n a l y s i s o f t h e me d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s 
Paper Co., 76 Or App 105, 109 (19 8 5 ) . 
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The o n l y m e d i c a l o p i n i o n comes from Dr. Hazel , c l a i m a n t ' s t r e a t i n g p h y s i 
c i a n . Dr. Hazel r e p o r t e d t h a t t h e May 1988 i n j u r y d i d n o t cause o r worsen 
c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n . Dr. Hazel o p i n e d t h a t t h e com
pe n s a b l e i n j u r y r e n d e r e d c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n symptomatic on a tem
p o r a r y b a s i s , b u t d i d n o t a c c e l e r a t e t h e course o f t h e p r o g r e s s i v e d e g e n e r a t i v e 
d i s e a s e . F i n a l l y , Dr. Hazel o p i n e d t h a t c l a i m a n t ' s low back symptoms and de
cr e a s e d ranges o f m o t i o n c o u l d n o t be a t t r i b u t e d t o t h e compensable i n j u r y , b u t 
r a t h e r were r e l a t e d t o t h e p r o g r e s s i v e d e g e n e r a t i v e c o n d i t i o n . 

A l t h o u g h Dr. Hazel acknowledged t h a t t h e i n d u s t r i a l i n j u r y t e m p o r a r i l y 
e x a c e r b a t e d c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n , h i s o p i n i o n does n o t s u p p o r t a 
f i n d i n g t h a t t h e compensable i n j u r y r e n d e r e d t h e s e symptoms permanent. F u r t h e r 
more, Dr. Hazel s p e c i f i c a l l y a t t r i b u t e s a l l permanent im p a i r m e n t t o t h e u n d e r l y 
i n g d e g e n e r a t i v e c o n d i t i o n . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t has n o t e s t a b 
l i s h e d t h a t h i s i n d u s t r i a l i n j u r y r e n d e r e d h i s d e g e n e r a t i v e c o n d i t i o n perma
n e n t l y symptomatic. See B a r r e t t v. D & H D r y w a l l , 300 Or 325, on r e c o n 300 Or 
553 ( 1 9 8 5 ) . T h e r e f o r e , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t he 
s u s t a i n e d any permanent impairment as a r e s u l t o f h i s compensable i n j u r y . 
A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o an award o f unscheduled permanent d i s 
a b i l i t y . ORS 656 . 2 1 4 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 10, 1991 i s r e v e r s e d . The D e t e r m i n a t i o n 
Order i s r e i n s t a t e d and a f f i r m e d . 

A p r i l 6, 1992 C i t e as 44 Van N a t t a 679 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HENRY K. SCHWANE, Claimant 

WCB Case No. 91-03765 
ORDER ON RECONSIDERATION 

Bl a c k , e t a l . , Claimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f our March 10, 1992 Order 
on Review w h i c h a f f i r m e d t h e Referee's o r d e r t h a t d i r e c t e d SAIF t o pay c l a i m 
a n t ' s s c h e d u l e d permanent d i s a b i l i t y award a t a r a t e o f $305 p e r degree. C i t i n g 
M i c h a e l E. M o r r i s o n , 44 Van N a t t a 372 (199 2 ) , SAIF contends t h a t c l a i m a n t i s 
p r e c l u d e d f r o m c h a l l e n g i n g t h e $145 r a t e a t which c l a i m a n t ' s permanent d i s a b i l 
i t y award was p a i d p u r s u a n t t o a June 14, 1990 D e t e r m i n a t i o n Order. We d i s 
a g r e e . 

We f i n d t h e f a c t s o f t h i s case d i s t i n g u i s h a b l e from t h o s e i n M o r r i s o n . I n 
M o r r i s o n , t h e c l a i m a n t ' s i n j u r y c l a i m was c l o s e d by a D e t e r m i n a t i o n Order t h a t 
awarded a s p e c i f i e d d o l l a r amount o f compensation f o r 40 p e r c e n t s c h e d u l e d p e r 
manent d i s a b i l i t y . The t o t a l award corresponded t o a r a t e o f $145 p e r degree o f 
d i s a b i l i t y . The c l a i m a n t r e q u e s t e d a h e a r i n g r e g a r d i n g t h a t award. By s t i p u l a 
t i o n , t h e award was i n c r e a s e d by a s p e c i f i e d d o l l a r amount o f compensation f o r 
an a d d i t i o n a l 10 p e r c e n t scheduled permanent d i s a b i l i t y . A g a i n , t h e a d d i t i o n a l 
award c o r r e s p o n d e d t o a r a t e o f $145 per degree o f d i s a b i l i t y . I n exchange f o r 
t h e i n c r e a s e d award, t h e c l a i m a n t ' s r e q u e s t f o r h e a r i n g was d i s m i s s e d w i t h p r e j 
u d i c e as t o a l l i s s u e s r a i s e d o r r a i s a b l e , and t h e permanent d i s a b i l i t y awards 
became f i n a l by o p e r a t i o n o f law. A f t e r t h e s e l f - i n s u r e d employer p a i d t h e 
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c l a i m a n t t h e awards, t h e c l a i m a n t r e q u e s t e d a h e a r i n g a s s e r t i n g t h a t t h e awards 
s h o u l d have been p a i d a t t h e r a t e o f $305 per degree. 

We h e l d i n M o r r i s o n t h a t , because t h e D e t e r m i n a t i o n Order was f i n a l and 
t h e c l a i m a n t had s t i p u l a t e d t o t h e payment o f t h e a d d i t i o n a l award a t a s p e c i f i c 
amount w h i c h c o r r e s p o n d e d t o a r a t e o f $145 per degree, t h e c l a i m a n t was p r e 
c l u d e d f r o m a s s e r t i n g t h a t h i s award s h o u l d be p a i d a t a h i g h e r r a t e . 

I n t h i s case, c o n t r a r y t o SAIF's c o n t e n t i o n , t h e June 14, 1990 De t e r m i n a 
t i o n Order d i d n o t become f i n a l by o p e r a t i o n o f law. A l t h o u g h t h e June 14, 
1990 D e t e r m i n a t i o n Order d i d award a s p e c i f i c d o l l a r amount, t h e e a r l i e r Ref
e r e e ' s o r d e r r e p l a c e d t h e award g i v e n by t h e D e t e r m i n a t i o n Order by a w a r d i n g a 
t o t a l o f 11 p e r c e n t (16.5 d e g r e e s ) . F u r t h e r m o r e , t h e e a r l i e r R e f e r e e ' s o r d e r 
d i d n o t award a s p e c i f i c d o l l a r amount. F i n a l l y , and more i m p o r t a n t l y , c l a i m a n t 
d i d n o t s t i p u l a t e t o any amount o r r a t e o f scheduled permanent d i s a b i l i t y . 
A c c o r d i n g l y , M o r r i s o n does n o t a p p l y here, and c l a i m a n t i s n o t p r e c l u d e d f r o m 
c h a l l e n g i n g t h e r a t e o f compensation awarded f o r h i s compensable i n j u r y . 

A c c o r d i n g l y , o ur March 10, 1992 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our March 10, 1992 o r d e r i n 
i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s 
o r d e r . 

I T I S SO ORDERED. 

A p r i l 6, 1992 C i t e as 44 Van N a t t a 680 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
IVORY X. WHITE, Claimant 
WCB Case No. 91-01045 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r w h i c h u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c e r t a i n c h i r o p r a c t i c b i l l s . On r e v i e w , t h e i s s u e i s compens
a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e H e a r i n g s D i v i s i o n has 
j u r i s d i c t i o n t o r e s o l v e t h e d i s p u t e . However, we base o u r c o n c l u s i o n on t h e 
f o l l o w i n g r e a s o n i n g . 

Subsequent t o t h e Referee's o r d e r , we h e l d t h a t t h e r e i s no o t h e r p r o c e 
d u r e p r o v i d e d by ORS Chapter 656 f o r r e s o l v i n g d i s p u t e s c o n c e r n i n g t h e c a u s a l 
r e l a t i o n s h i p between an i n j u r y and a need f o r m e d i c a l s e r v i c e s . M i c h a e l A. 
Jaquay, 44 Van N a t t a 173 (19 9 2 ) . A c c o r d i n g l y , where a d e n i a l i s based on t h e 
ground t h a t t h e need f o r m e d i c a l s e r v i c e s i s n o t c a u s a l l y r e l a t e d t o t h e com
pen s a b l e i n j u r y , t h e Board has j u r i s d i c t i o n . Jaquay, supra. 

We f i n d t h a t t h e key q u e s t i o n i n t h i s case i s whether t h e m e d i c a l s e r v i c e s 
a t i s s u e were c a u s a l l y r e l a t e d t o c l a i m a n t ' s compensable 1986 i n j u r y . A c c o r d 
i n g l y , t h e Ref e r e e had j u r i s d i c t i o n t o dec i d e t h e m a t t e r . 
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The R e f e r e e a l s o f o u n d , as a p r e l i m i n a r y m a t t e r , t h a t t h e c l a i m i s n o t 
b a r r e d by p r i n c i p l e s o f r e s j u d i c a t a . We agree t h a t t h i s c l a i m i s n o t p r e c l u d e d 
by t h e p r e v i o u s l i t i g a t i o n because t h i s c l a i m i s n o t based on t h e same f a c t u a l 
t r a n s a c t i o n t h a t was a t i s s u e i n t h e e a r l i e r a c t i o n between t h e s e p a r t i e s . 
Drews v. EBI Companies, 310 Or 134, 140 (1990). I n t h e e a r l i e r h e a r i n g , 
c l a i m a n t contended t h e m e d i c a l s e r v i c e s were r e l a t e d t o e i t h e r a new occupa
t i o n a l d i s e a s e c l a i m o r t o a 1987 f o o t c o n d i t i o n c l a i m , w h i l e i n t h e i n s t a n t 
case, c l a i m a n t contends t h e m e d i c a l s e r v i c e s were r e l a t e d t o a 1986 low back i n 
j u r y c l a i m . (See Ex. 16A-88 t o -97; Ex. 1 8 ) . Moreover, c l a i m a n t d i d n o t have a 
p r i o r o p p o r t u n i t y t o l i t i g a t e t h i s c l a i m , due t o t h e i n s u r e r ' s o b j e c t i o n s a t t h e 
p r e v i o u s h e a r i n g . (Ex. 16A-94). A c c o r d i n g l y , we f i n d t h a t t h i s c l a i m was n o t 
p r e c l u d e d by t h e p r e v i o u s l i t i g a t i o n . See C a l k i n s v. W e s t c r a f t C h a i r , I n c . , 84 
Or App 320 ( 1 9 8 7 ) . 

W i t h r e s p e c t t o t h e m e r i t s o f c l a i m a n t ' s c l a i m , we adopt t h e Re f e r e e ' s 
c o n c l u s i o n t h a t t h e s e r v i c e s were u n r e l a t e d t o c l a i m a n t ' s 1986 compensable low 
back i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 17, 1991 i s a f f i r m e d . 

A p r i l 6, 1992 C i t e as 44 Van N a t t a 681 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MILDRED J . ZOWIE, Claimant 

WCB Case No. 91-03455 
ORDER ON REVIEW 

G a t t i , e t a l . , Claimant A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband, M o l l e r and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 

F o l l o w i n g her 1987 low back i n j u r y > c l a i m a n t e x p e r i e n c e d r a d i c u l a r symp
toms e x t e n d i n g t o her l e f t h e e l . Claimant a l s o e x p e r i e n c e d r a d i c u l a r symptoms 
f o l l o w i n g t h e ons e t o f her low back p a i n i n February 1991. 

C l a i m a n t s u f f e r s f r o m a d e g e n e r a t i v e c o n d i t i o n a t t h e L4-5 l e v e l o f her 
s p i n e . 

CONCLUSIONS OF LAW AND OPINION 

We n o t e , p r e l i m i n a r i l y , t h a t SAIF denied c l a i m a n t ' s c l a i m " f o r an i n d u s 
t r i a l i n j u r y " on t h e b a s i s t h a t c l a i m a n t ' s work employment w i t h i t s i n s u r e d d i d 
n o t cause " t h e w o r s e n i n g o f [ c l a i m a n t ' s ] lumbar s t r a i n . " At h e a r i n g , SAIF's 
c o u n s e l n o t e d t h a t c l a i m a n t "had a p r i o r c o n d i t i o n t h a t i s a work c l a i m . " How
e v e r , SAIF's c o u n s e l went on t o s t a t e : "This i s n o t an a g g r a v a t i o n . T h i s i s a 
new i n j u r y . " ( T r . 2 ) . C l a i m a n t ' s counsel agreed t h a t SAIF's d e n i a l was o f a 
"new i n j u r y " n o t an a g g r a v a t i o n , and t h a t c l a i m a n t had not made a c l a i m f o r 
a g g r a v a t i o n . ( T r . 8-9). A c c o r d i n g l y , t h e Referee a n a l y z e d t h e c l a i m s o l e l y as 
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one f o r a "new i n j u r y . " We, t o o , r e s t r i c t our r e v i e w t o t h e i s s u e as framed and 
l i t i g a t e d by t h e p a r t i e s , i . e . , whether c l a i m a n t e s t a b l i s h e d c o m p e n s a b i l i t y o f a 
"new i n j u r y " c l a i m a r i s i n g on o r about February 27, 1991. 

The R e f e r e e fo u n d c l a i m a n t c r e d i b l e based on her a t t i t u d e and demeanor. 
He a l s o c o n c l u d e d t h a t c l a i m a n t t o l d Dr. Stevens, her t r e a t i n g o r t h o p e d i s t , 
about b o t h t h e r o s e t e n d i n g a c t i v i t i e s and t h e s a f e a c t i v i t i e s . On t h e b a s i s o f 
t h i s c o n c l u s i o n , t h e Referee found t h a t Dr. Stevens had a c o m p l e t e h i s t o r y upon 
w h i c h t o base h i s o p i n i o n t h a t t h e work a c t i v i t i e s i n t h e s a f e were t h e major 
c o n t r i b u t i n g cause o f her d i s a b i l i t y and need f o r t r e a t m e n t . (Ex. 9 ) . 

An i n j u r y i s compensable i f i t a r i s e s o u t o f and i n t h e c o u r s e o f employ
ment and r e s u l t s i n d i s a b i l i t y o r t h e need f o r m e d i c a l s e r v i c e s . A c c o r d i n g l y , 
an i n j u r e d w o r k e r e s t a b l i s h e s a compensable c l a i m i f she p r o v e s t h a t t h e work 
a c t i v i t y i s a m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need f o r t r e a t m e n t . 
See Mark N. W i e d l e , 43 Van N a t t a 855 (1991). 

Because c l a i m a n t ' s d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s c o u l d have 
been caused by e i t h e r work a c t i v i t i e s i n t h e s a f e , a c t i v i t i e s t e n d i n g r o s e s a t 
home, o r , p e r h a p s , her d e g e n e r a t i v e low back c o n d i t i o n , t h e r e s o l u t i o n o f t h i s 
i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensa
t i o n Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 
Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . 

We d e f e r t o t h e Referee's c r e d i b i l i t y f i n d i n g . However, we d i s a g r e e t h a t 
t h e r e c o r d shows t h a t c l a i m a n t i n f o r m e d Dr. Stevens about t h e r o s e t e n d i n g 
a c t i v i t i e s . Dr. Stevens was o u t o f town when c l a i m a n t c a l l e d f o r an a p p o i n t 
ment. As a r e s u l t , she went t o t h e Emergency Room on F e b r u a r y 28, 1991 and t h e n 
saw Dr. Becker, Dr. Stevens' p a r t n e r , on March 7, 1991. A l t h o u g h c l a i m a n t t e s 
t i f i e d t h a t she t o l d Dr. Becker about b o t h t h e r o s e and s a f e a c t i v i t i e s , she d i d 
n o t say t h a t she t o l d Dr. Stevens about t h e s e i n c i d e n t s . ( T r . 29, 30, 3 1 , 32, 
34, 4 5 ) . F u r t h e r m o r e , c l a i m a n t ' s a t t o r n e y ' s l e t t e r t o Dr. Stevens addressed 
o n l y t h e s a f e i n c i d e n t . (Ex. 6A). T h e r e f o r e , on t h i s r e c o r d , we do n o t f i n d 
t h a t Dr. Stevens had a complete h i s t o r y upon which t o base h i s o p i n i o n . 

F u r t h e r m o r e , t h e o n l y o t h e r m e d i c a l evidence i n t h e r e c o r d r e l a t i n g t o 
c a u s a t i o n i s Dr. Becker's o p i n i o n t h a t t h e work a c t i v i t y i s n o t t h e m a j o r con
t r i b u t i n g cause. (Ex. 1 1 ) . 

A l t h o u g h no "magic words" are needed, and t h e d o c t o r s ' p h r a s e d t h e i r r e 
p o r t s i n t e r m s o f "major c o n t r i b u t i n g cause," because Dr. Stevens had an i n a c c u 
r a t e h i s t o r y , we cannot assume t h a t he would have found t h a t t h e work a c t i v i t i e s 
w o u l d have been a m a t e r i a l c o n t r i b u t i n g cause i f he had u n d e r s t o o d t h a t t h e on
s e t o f s e v e r e p a i n began on t h e day a f t e r t h e a l l e g e d i n j u r y , w h i l e c l a i m a n t was 
t e n d i n g her r o s e s i n t h e " c o l d and damp." A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m 
a n t has n o t e s t a b l i s h e d t h a t t h e work a c t i v i t i e s a re a m a t e r i a l c o n t r i b u t i n g 
cause o f h e r d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s . 

C i t i n g ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , SAIF argues t h a t c l a i m a n t must e s t a b l i s h t h a t 
any work i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r 
t r e a t m e n t , g i v e n her p r e e x i s t i n g low back c o n d i t i o n . C l a i m a n t ' s p r e e x i s t i n g low 
back c o n d i t i o n was t h e r e s u l t o f p r i o r i n j u r i e s w i t h SAIF's i n s u r e d . Because we 
f i n d t h a t t h e m e d i c a l e v i d e n c e does not e s t a b l i s h t h a t t h e work i n c i d e n t was a 
m a t e r i a l cause o f c l a i m a n t ' s d i s a b i l i t y o r need f o r t r e a t m e n t , we do n o t address 
whether a p r i o r work i n j u r y may be a p r e e x i s t i n g c o n d i t i o n p u r s u a n t t o ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 
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The R e f e r e e ' s o r d e r d a t e d J u l y 17, 1991 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l o f c l a i m a n t ' s lumbar s t r a i n i s r e i n s t a t e d and u p h e l d . The Ref
e r e e ' s $2,000 assessed a t t o r n e y f e e award i s a l s o r e v e r s e d . 

Board Member Gunn, d i s s e n t i n g . 

The m a j o r i t y concludes t h a t c l a i m a n t has n o t e s t a b l i s h e d a compensable i n 
j u r y on t h e b a s i s t h a t her t r e a t i n g p h y s i c i a n d i d n o t have an a c c u r a t e h i s t o r y . 
S p e c i f i c a l l y , t h e m a j o r i t y f i n d s no "evidence" t h a t Dr. Stevens, c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , was aware o f c l a i m a n t ' s o f f - w o r k r o s e - t e n d i n g a c t i v i t i e s be
f o r e f o r m i n g h i s m e d i c a l o p i n i o n on c a u s a t i o n . See (Ex. 9 ) . I c o n c l u d e , as d i d 
t h e R e f e r e e , t h a t Dr. Stevens was aware o f b o t h c l a i m a n t ' s work and o f f - w o r k 
a c t i v i t i e s and used t h i s i n f o r m a t i o n i n r e a c h i n g h i s m e d i c a l o p i n i o n . See ( T r . 
32, 34, 4 5 ) . F u r t h e r m o r e , I do not b e l i e v e t h a t c l a i m a n t ' s r o s e - t e n d i n g a c t i v i 
t i e s were s i g n i f i c a n t t o t h e i s s u e o f c a u s a t i o n . T h e r e f o r e , I d i s s e n t . 

When m e d i c a l e v i d e n c e i s d i v i d e d , we have tended t o g i v e g r e a t e r w e i g h t t o 
t h e c o n c l u s i o n o f a c l a i m a n t ' s t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons n o t 
t o do so. A b b o t t v. SAIF, 45 Or App 657 (19 8 0 ) ; Hamlin v. Roseburq Lumber, 30 
Or App 615 ( 1 9 7 7 ) . The reasons f o r d e f e r r i n g t o t h e o p i n i o n o f a t r e a t i n g 
p h y s i c i a n make sense. A t r e a t i n g p h y s i c i a n g e n e r a l l y has observed and e v a l u a t e d 
a c l a i m a n t f o r a p r o t r a c t e d t i m e p e r i o d and t h u s i s i n a b e t t e r p o s i t i o n t o 
o f f e r an o p i n i o n t h a n a p h y s i c i a n who has o n l y once o r t w i c e . See We i l a n d v. 
SAIF, 64 Or App 810 (1 9 8 3 ) . Moreover, a t r e a t i n g p h y s i c i a n i s a l s o a c u s t o d i a n 
o f a c l a i m a n t ' s m e d i c a l r e c o r d s , h i s t o r y , and background and as such w i l l have a 
g r e a t e r knowledge o f c l a i m a n t ' s compensable c o n d i t i o n as w e l l as o t h e r m a l a d i e s . 

The reasons f o r d e f e r r i n g t o t h e t r e a t i n g p h y s i c i a n a r e i l l u s t r a t e d i n t h e 
p r e s e n t case. Dr. Stevens' o p i n i o n was formed by a c t u a l l y e x a m i n i n g , o b s e r v i n g 
and s p e a k i n g w i t h c l a i m a n t . He a l s o r e v i e w e d c h a r t n o t e s w h i c h c o n t a i n r e f e r 
ences t o c l a i m a n t ' s " r o s e - t e n d i n g " a c t i v i t i e s . I t i s n o t u n w a r r a n t e d t o assume 
t h a t h i s e x a m i n a t i o n , r e c o r d s and d i s c u s s i o n s w i t h c l a i m a n t gave Dr. Stevens 
s u f f i c i e n t i n f o r m a t i o n on whic h t o base h i s o p i n i o n . The m a j o r i t y , however, 
negates Dr. Stevens' o p i n i o n by making t h e unwar r a n t e d assumption t h a t he was 
unaware o f c l a i m a n t o f f - w o r k a c t i v i t i e s . 

F i n a l l y , t h e m a j o r i t y a l s o assumes t h a t c l a i m a n t ' s o f f - w o r k a c t i v i t i e s 
were s i g n i f i c a n t t o t h e i s s u e o f c a u s a t i o n . The o n l y s u p p o r t f o r t h i s assump
t i o n was s u p p l i e d by Dr. Becker. (Ex. 4 ) . However, Dr. Becker's o p i n i o n i s 
based on an emergency room r e p o r t which i s i n c o n s i s t e n t w i t h c l a i m a n t ' s c r e d i b l e 
t e s t i m o n y r e g a r d i n g t h e e x t e n t o f her r o s e - t e n d i n g a c t i v i t i e s . ( T r . 2 8 ) . By 
r e l y i n g on Dr. Becker, t h e m a j o r i t y appears t o r e q u i r e c l a i m a n t t o e l i m i n a t e t h e 
a l t e r n a t i v e argument t h a t t h e r o s e - t e n d i n g a c t i v i t i e s were t h e cause o f h e r i n 
j u r y . T h i s i s c o n t r a r y t o t h e r e c e n t h o l d i n g i n Maqana v. Wi l b a n k s I n t e r n a 
t i o n a l , 112 Or App 334 (1 9 9 2 ) , i n which t h e c o u r t s t a t e d t h a t under ORS 656.266, 
" c l a i m a n t need n o t e l i m i n a t e a l l o t h e r p o s s i b l e e x p l a n a t i o n s o f c a u s a t i o n . " 

I n c o n c l u s i o n , I would d e f e r t o Dr. Stevens' o p i n i o n and f i n d c l a i m a n t ' s 
i n j u r y compensable. Absent d e f e r e n c e t o Dr. Stevens, I would c o n c l u d e t h a t 
c l a i m a n t ' s o f f - w o r k a c t i v i t i e s were n o t a c a u s a l f a c t o r o f c l a i m a n t ' s i n j u r y . 
I n t h i s r e g a r d , i t i s c l e a r from c l a i m a n t ' s c r e d i b l e t e s t i m o n y t h a t h er r o s e -
t e n d i n g a c t i v i t i e s d i d n o t i n v o l v e t h e body mechanics t h a t would cause t h e t y p e 
o f i n j u r y she s u s t a i n e d . A c c o r d i n g l y , f o r t h e s e reasons, I d i s s e n t . 
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The i n s u r e r r e q u e s t s , and c l a i m a n t c r o s s - r e q u e s t s , r e v i e w o f R e f e r e e 
Brown's o r d e r t h a t i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r 
a r i g h t w r i s t i n j u r y from 14 p e r c e n t (21 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n 
Order, t o 59 p e r c e n t (88.5 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f sched
u l e d permanent d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t i n j u r e d h i s r i g h t w r i s t i n A p r i l 1989, w h i l e o p e r a t i n g a jackham-
mer f o r t h e i n s u r e d . He su b s e q u e n t l y f i l e d a c l a i m f o r t e n o s y n o v i t i s o f t h e 
r i g h t f o r e a r m , w h i c h t h e i n s u r e r accepted on May 16, 1989. 

D u r i n g h i s course o f t r e a t m e n t , c l a i m a n t underwent two s u r g e r i e s : a 
r a d i a l and median decompression o f t h e r i g h t w r i s t and an e x p l o r a t o r y s u r g e r y o f 
t h e r a d i a l n e r v e a t t h e r i g h t elbow. Dr. Grant, t h e t r e a t i n g p h y s i c i a n , d e c l a r 
ed c l a i m a n t m e d i c a l l y s t a t i o n a r y on May 30, 1990. 

On June 22, 1990, Dr. Gambee, M.D., examined c l a i m a n t a t t h e o f f i c e s o f 
t h e M e d i c a l C o n s u l t a n t s N o r t h w e s t . Dr. Gambee found c l a i m a n t m e d i c a l l y s t a t i o n 
a r y w i t h no o b j e c t i v e e v i d e n c e o f impairment. (Ex. 3 6 ) . Sarada, a p h y s i c a l 
t h e r a p i s t , p e r f o r m e d a p h y s i c a l c a p a c i t y e v a l u a t i o n on J u l y 24, 1990. Sarada 
f o u n d d ecreased s e n s a t i o n i n c l a i m a n t ' s r i g h t hand w i t h an a p p a r e n t l o s s o f g r i p 
s t r e n g t h . (Ex. 4 0 ) . 

C l a i m a n t ' s c l a i m was c l o s e d by a J u l y 27, 1990 D e t e r m i n a t i o n O rder, w h i c h 
awarded 14 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r r a d i a l and median sensory 
l o s s i n t h e r i g h t f o r e a r m . (Ex. 4 2 ) . Claimant s u b s e q u e n t l y r e q u e s t e d a h e a r i n g 
on t h e e x t e n t o f h i s d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

On Ja n u a r y 18, 1991, t h e Referee convened a h e a r i n g i n t h i s m a t t e r and ad
m i t t e d e v i d e n c e c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . B o t h p a r t i e s 
r e s t e d t h e i r case and t h e r e c o r d was c l o s e d . A f t e r a subsequent r e v i e w o f t h a t 
e v i d e n c e , however, t h e Referee n o t i c e d t h a t t h e m e d i c a l r e p o r t s p r o v i d e d by Dr. 
Grant f a i l e d t o c o n t a i n range o f mo t i o n f i n d i n g s o r d e t a i l e d s e n s o r y o r motor 
s t u d i e s . He a l s o n o t i c e d t h a t t h e f u n c t i o n a l l i m i t a t i o n s were g i v e n by a p h y s i 
c a l t h e r a p i s t and c o u l d n o t , t h e r e f o r e , be used t o r a t e i m p a i r m e n t under t h e 
s t a n d a r d s . Based on t h o s e o b s e r v a t i o n s , he d e c i d e d t h a t t h e D e t e r m i n a t i o n Order 
had been i m p r o p e r l y i s s u e d and, c o n s e q u e n t l y , found t h a t t h e m e d i c a l r e c o r d was 
i n c o m p l e t e l y d e v e l o p e d . 

I n an e f f o r t t o c o r r e c t t h e s i t u a t i o n , t h e Referee i s s u e d an I n t e r i m Order 
d a t e d F e b r u a r y 15, 1991, o r d e r i n g Dr. Grant t o reexamine c l a i m a n t and su b m i t ad
d i t i o n a l f i n d i n g s f o r purposes o f r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . Dr. 
Gra n t c o m p l i e d w i t h t h e o r d e r and s u b m i t t e d an a d d i t i o n a l m e d i c a l r e p o r t . The 
Ref e r e e a d m i t t e d t h e r e p o r t as E x h i b i t 49 and, based on t h e f i n d i n g s c o n t a i n e d 
t h e r e i n , i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award t o 59 
p e r c e n t . 



John M. Ames, 44 Van N a t t a 684 (1992) 685 

On r e v i e w , t h e i n s u r e r c h a l l e n g e s t h e l e g a l i t y o f t h e Refer e e ' s c o n d u c t . 1 

I t acknowledges t h a t a r e f e r e e has some a u t h o r i t y t o o b t a i n a d d i t i o n a l m e d i c a l 
e v i d e n c e under OAR 438-07-005(5), which p r o v i d e s : 

"The r e f e r e e may a p p o i n t a m e d i c a l o r v o c a t i o n a l e x p e r t t o ex
amine t h e c l a i m a n t and t o f i l e a r e p o r t w i t h t h e r e f e r e e . The p a r 
t i e s may a l s o agree i n advance t o be bound by such e x p e r t ' s f i n d 
i n g s . The c o s t o f e x a m i n a t i o n and r e p o r t s under t h i s r u l e s h a l l be 
p a i d by t h e i n s u r e r . " 

I t a r g u e s , however, t h a t t h e r u l e o n l y a l l o w s a r e f e r e e t o s o l i c i t an ob
j e c t i v e t h i r d p a r t y o p i n i o n as an a i d t o i n t e r p r e t i n g o t h e r e v i d e n c e c o n t a i n e d 
i n t h e r e c o r d , and t h a t t h e Referee's use o f t h e r u l e i n t h i s case t o o b t a i n a 
d e f i n i t i v e m e d i c a l r e p o r t from c l a i m a n t ' s t r e a t i n g p h y s i c i a n was i m p r o p e r . I t 
f u r t h e r argues t h a t Dr. Grant's o p i n i o n r e g a r d i n g t h e e x t e n t o f c l a i m a n t ' s d i s 
a b i l i t y had been a d e q u a t e l y , and c o n s i s t e n t l y , expressed i n h i s numerous e a r l i e r 
r e p o r t s and t h a t , t h e r e f o r e , E x h i b i t 49 s h o u l d n o t be c o n s i d e r e d i n t h e r a t i n g 
o f c l a i m a n t ' s permanent d i s a b i l i t y . 

We do n o t n e c e s s a r i l y agree w i t h t h e i n s u r e r t h a t t h e r u l e may be used 
o n l y t o s o l i c i t an " o b j e c t i v e t h i r d p a r t y o p i n i o n . " Under c e r t a i n c i r c u m 
s t a n c e s , t h e s o l i c i t a t i o n o f a d d i t i o n a l evidence from a t r e a t i n g o r e x a m i n i n g 
p h y s i c i a n may be p r o p e r . N onetheless, f o r t h e reasons t h a t f o l l o w , we agree 
t h a t t h e Refer e e ' s use o f t h e r u l e t o supplement t h e r e c o r d i n t h i s case was 
i m p r o p e r . 

The a p p r o p r i a t e r o l e o f t h e h e a r i n g s r e f e r e e i n s u p p l e m e n t i n g t h e r e c o r d 
i s n o t f r e e f r o m debate. Because a complete r e c o r d i s an e s s e n t i a l element o f a 
sound d e c i s i o n , few would d i s p u t e t h a t a r e f e r e e has t h e r e s p o n s i b i l i t y t o 
d e v e l o p a r e c o r d t h a t w i l l f u l l y r e v e a l t h e f a c t s necessary f o r c o n s i d e r a t i o n o f 
a l l i s s u e s p r o p e r l y b e f o r e him o r her. T h i s r e s p o n s i b i l i t y i s e s p e c i a l l y impor
t a n t whenever a c l a i m a n t i s u n r e p r e s e n t e d by c o u n s e l a t h e a r i n g . See Dennis v. 
Employment D i v . , 302 Or 160 (1986). As a r e s u l t o f t h a t o b l i g a t i o n , a r e f e r e e 
may be r e q u i r e d t o ask w i t n e s s e s q u e s t i o n s o r t o i n c l u d e documentary e v i d e n c e i n 
t h e r e c o r d n o t o f f e r e d by one o f t h e p a r t i e s . See g e n e r a l l y 2 D a v i s , A d m i n i s 
t r a t i v e Law T r e a t i s e , 10.02 (19 5 8 ) . 

The r e f e r e e ' s o b l i g a t i o n t o develop a complete r e c o r d i s n o t w i t h o u t l i m 
i t s , however. W h i l e n o t bound by t e c h n i c a l o r f o r m a l r u l e s o f p r o c e d u r e , a r e f 
e r e e must conduct t h e h e a r i n g i n a manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . 
ORS 6 5 6 . 2 8 3 ( 7 ) . A c c o r d i n g l y , i n f u l f i l l i n g t h e d u t y t o ensure t h a t t h e f a c t s 
a r e f u l l y d e v e l o p e d , a r e f e r e e s h o u l d a v o i d e n c r o a c h i n g on t h e domain o f coun
s e l . As s t a t e d by P r o f e s s o r D a v is: 

" I f a t r i a l examiner w i l l o n l y p e r m i t each o f t h e p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e him t o prove h i s own case, i n h i s own way, by 
h i s own c o u n s e l , he w i l l save h i m s e l f from c r i t i c i s m . E x c e s s i v e o r 
im p r o p e r p a r t i c i p a t i o n may, o f course, amount t o a d e n i a l o f f a i r 
h e a r i n g . " 2 D a v i s , A d m i n i s t r a t i v e Law T r e a t i s e a t 9. 

1 The d i s s e n t contends t h a t t h e i s s u e o f t h e Referee's s o l i c i t a t i o n o f e v i 
dence has n o t been p r o p e r l y r a i s e d . We d i s a g r e e . The i n s u r e r r e q u e s t e d Board 
r e v i e w o f t h e Referee's A p r i l 17, 1991 Amended O p i n i o n and Order. R e f e r e n c e i n 
t h a t o r d e r was made t o t h e Referee's February 14, 1991 I n t e r i m O rder, w h i c h r e 
opened t h e r e c o r d f o r s o l i c i t a t i o n and submission o f a d d i t i o n a l m e d i c a l e v i 
dence. I n l i g h t o f such c i r c u m s t a n c e s , t h e i s s u e o f t h e Refer e e ' s s o l i c i t a t i o n 
o f a d d i t i o n a l e v i d e n c e i s s q u a r e l y b e f o r e us on r e v i e w . 
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I n t h i s case, t h e Referee supplemented t h e r e c o r d w i t h a p o s t - h e a r i n g med
i c a l r e p o r t f r o m Dr. Gr a n t , c l a i m a n t ' s t r e a t i n g p h y s i c i a n . The R e f e r e e s o l i c i t 
ed t h e r e p o r t based on h i s c o n c l u s i o n t h a t t h e m e d i c a l r e c o r d d e v e l o p e d a t hear
i n g was i n c o m p l e t e , i n t h a t t h e a d m i t t e d r e p o r t s from Dr. Grant had f a i l e d t o 
c o n t a i n range o f m o t i o n f i n d i n g s o r d e t a i l e d sensory and motor s t u d i e s . The 
R e f e r e e was a l s o concerned w i t h t h e f a c t t h a t a r e p o r t l i s t i n g f u n c t i o n a l l i m i 
t a t i o n s c o u l d n o t be used t o a s s i g n impairment v a l u e s under t h e s t a n d a r d s be
cause t h e y were measured by a p h y s i c a l t h e r a p i s t . 

A f t e r our r e v i e w o f t h e e x i s t i n g r e c o r d a t t h a t t i m e , we agree t h a t Dr. 
G r a n t ' s r e p o r t s l a c k e d p r e c i s i o n i n s t a t i n g t h e n a t u r e and e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y . We a l s o agree t h a t t h e r e p o r t s d i d n o t p r o v i d e range o f m o t i o n 
f i n d i n g s , and t h a t t h e p h y s i c a l l i m i t a t i o n s measured by t h e p h y s i c a l t h e r a p i s t 
may n o t be used t o r a t e c l a i m a n t ' s d i s a b i l i t y . See f o r m e r OAR 43 6 - 3 5 - 0 0 5 ( 1 ) . 
N o n e t h e l e s s , because c l a i m a n t was r e p r e s e n t e d by c o u n s e l t h r o u g h o u t t h i s p r o 
cess, and because t h e p a r t i e s had ample o p p o r t u n i t y t o p r e p a r e t h e i r cases, we 
b e l i e v e t h a t any e f f o r t by t h e Referee t o cure t h o s e s h o r t c o m i n g s was i m p r o p e r . 
F u r t h e r m o r e , we f i n d t h a t t h e m e d i c a l r e c o r d was adequate f o r t h e purposes o f 
r a t i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . T h e r e f o r e , t h e Referee's 
o b l i g a t i o n t o d e v e l o p a complete r e c o r d had been s a t i s f i e d , a l t h o u g h i t r e s u l t e d 
i n a f a i l u r e o f p r o o f . I t i s c l a i m a n t ' s r e s p o n s i b i l i t y , under ORS 656.266, t o 
e s t a b l i s h t h e e x t e n t and n a t u r e o f any permanent d i s a b i l i t y . C o n s e q u e n t l y , we 
c o n c l u d e t h a t a r e f e r e e s h o u l d n o t e x e r c i s e h i s o r her d i s c r e t i o n t o c u r e a 
b a s i c f a i l u r e o f p r o o f , g i v e n t h e a d v e r s a r y n a t u r e o f t h i s s y s t e m . 2 

A c c o r d i n g l y , we e x c l u d e E x h i b i t 49 and, on de novo r e v i e w , r a t e t h e e x t e n t 
o f c l a i m a n t ' s d i s a b i l i t y . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on June 4, 1990, 
and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J u l y 27, 1990, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m 
a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-35-
010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y . 

S u r g i c a l Procedures: Former OAR 436-35-110(4) a l l o w s f o r an award o f p e r 
manent d i s a b i l i t y f o r v a r i o u s s u r g i c a l procedures on t h e arm o r f o r e a r m . As a 
r e s u l t o f h i s compensable i n j u r y , c l a i m a n t underwent a r a d i a l and median s u r g i 
c a l decompression o f t h e r i g h t w r i s t and an e x p l o r a t o r y s u r g e r y o f t h e r a d i a l 
n e r v e a t t h e r i g h t elbow. The s u r g e r i e s were n o t e x c i s i o n a l , however, and a r e 
n o t r a t a b l e under t h e s t a n d a r d s . 

Decreased Range o f M o t i o n ; Former OAR 436-35-080 a l l o w s f o r an award o f 
permanent d i s a b i l i t y f o r decreased range o f m o t i o n i n t h e w r i s t j o i n t . D i s a b i l 
i t y awards a r e based on degrees o f m o t i o n r e t a i n e d . I n t h i s case, however, 
t h e r e i s no e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t has decreased range o f m o t i o n 

2 To h o l d o t h e r w i s e c o u l d w e l l r e s u l t i n i n c o n s i s t e n t t r e a t m e n t o f l i t i g a n t s 
by d i f f e r i n g r e f e r e e s w h i c h would n o t p r o v i d e a " f a i r and j u s t a d m i n i s t r a t i v e 
system" as mandated by t h e l e g i s l a t u r e . ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) . 
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i n h i s w r i s t . I n f a c t , n e i t h e r o f t h e two examining p h y s i c i a n s , nor. Dr. Grant 
i n h i s r e p o r t s , i n d i c a t e a n y t h i n g b u t f u l l range o f m o t i o n . A c c o r d i n g l y , t h i s 
r e c o r d does n o t p r o v i d e a b a s i s f o r d e t e r m i n i n g any p e r m a n e n t l y decreased range 
o f m o t i o n due t o c l a i m a n t ' s compensable i n j u r y . 

Nerve I m p a i r m e n t : Under former OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) , nerve i m p a i r m e n t i n 
t h e arm o r f o r e a r m i s r a t e d as a l o s s o f sensory a b i l i t y and/or g r i p s t r e n g t h 
r e s u l t i n g i n a l o s s o f f u n c t i o n a l a b i l i t y . I n t h i s case, Dr. Grant d i a g n o s e d a 
" r i g h t r a d i a l n e u r o p a t h y and d i s t a l a rm/proximal area" and " r i g h t d i s t a l median 
n e r v e c o n d u c t i o n s l o w i n g - m i n i m a l and r e s i d u a l . " (Ex. 4 7 ) . Dr. Grant d i d n o t 
p r e c i s e l y q u a n t i f y t h e e x t e n t o f t h e l o s s , b u t d i d add "sensory l o s s i n t h e 
median g r e a t e r t h a n r a d i a l d i s t r i b u t i o n o f t h e r i g h t hand." I d . 

The maximum d i s a b i l i t y r a t i n g f o r median nerve sensory l o s s i s 44 p e r c e n t 
w h i l e t h e maximum sensory impairment due t o r a d i a l nerve damage i s 5 p e r c e n t . 
Former OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) . For t h e " m i n i m a l " median nerve damage, w h i c h we 
c o n c l u d e a p p r o x i m a t e s a 15 p e r c e n t d i s a b l i n g e f f e c t , c l a i m a n t i s e n t i t l e d t o a 
median r a t i n g o f sensory l o s s o f 7 p e r c e n t . For t h e r a d i a l n e r v e damage, whic h 
i s even l e s s t h a n i n t h e median d i s t r i b u t i o n , c l a i m a n t i s e n t i t l e d t o r a d i a l 
n e r v e r a t i n g o f 1 p e r c e n t . 

These sensory l o s s r a t i n g s a re combined w i t h o b j e c t i v e f i n d i n g s o f f u n c 
t i o n a l l o s s due t o l o s s o f s t r e n g t h t o d e t e r m i n e a f i n a l i m p a i r m e n t r a t i n g f o r 
r e s i d u a l n e r v e damage. Dr. Grant does not p r o v i d e any f i n d i n g s o f l o s s o f 
s t r e n g t h . Sarada, a p h y s i c a l t h e r a p i s t , r e p o r t e d l o s t g r i p s t r e n g t h i n her 
p h y s i c a l c a p a c i t y e v a l u a t i o n r e p o r t o f J u l y 24, 1990. However, i n a d d i t i o n t o 
t h e f a c t t h a t Sarada q u e s t i o n e d t h e o b j e c t i v e v a l i d i t y o f t h e f i n d i n g s , a p h y s i 
c a l t h e r a p i s t ' s measurements may n o t be used t o a s s i g n i m p a i r m e n t v a l u e s under 
t h e s t a n d a r d s . Former OAR 436-35-005(1); L i n d a F. W r i g h t , 42 Van N a t t a 2570 
( 1 9 9 0 ) . 

We n o t e t h a t Dr. B u t t o n , an independent m e d i c a l examiner, i n c l u d e d v o l u n 
t a r y g r i p measurements i n h i s r e p o r t dated March 26, 1990. (Ex. 2 9 ) . Those 
measurements, however, do n o t p r o v i d e any means f o r d e t e r m i n i n g any permanent 
l o s s o f g r i p s t r e n g t h due t o c l a i m a n t ' s compensable i n j u r y . We a l s o n o t e t h a t , 
a t h e a r i n g , c l a i m a n t e s t i m a t e d t h a t he had l o s t about 70 p e r c e n t o f h i s g r i p 
s t r e n g t h . ( T r . 8) However, absent c o r r o b o r a t i n g m e d i c a l e v i d e n c e , c l a i m a n t ' s 
o p i n i o n i s n o t p e r s u a s i v e evidence as t o t h e e x t e n t o f h i s permanent d i s a b i l i t y 

A f t e r our r e v i e w o f t h i s r e c o r d , we conclude t h a t c l a i m a n t had f a i l e d t o 
e s t a b l i s h a permanent l o s s o f f u n c t i o n due t o l o s s o f s t r e n g t h . A c c o r d i n g l y , 
f o r h i s r e s i d u a l median and r a d i a l nerve damage, c l a i m a n t i s e n t i t l e d t o an 
award o f 8 p e r c e n t scheduled d i s a b i l i t y . 

T o t a l I m p a i r m e n t ; On t h i s r e c o r d , we conclude t h a t c l a i m a n t ' s t o t a l p e r 
manent d i s a b i l i t y i s e q u a l t o 8 p e r c e n t . We n o t e t h a t t h e J u l y 27, 1990 D e t e r 
m i n a t i o n Order awarded c l a i m a n t 14 p e r c e n t scheduled permanent d i s a b i l i t y . How 
e v e r , we w i l l n o t reduce c l a i m a n t ' s award as t h e i n s u r e r has n o t r e q u e s t e d a r e 
d u c t i o n . See D a n i e l M. A l i r e , 41 Van N a t t a 752 ( 1 9 8 9 ) . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d A p r i l 5, 1991, as amended A p r i l 17, 1991, i s r e 
v e r s e d , The J u l y 27, 1990 D e t e r m i n a t i o n Order award o f 14 p e r c e n t ( 2 1 degrees) 
s c h e d u l e d permanent d i s a b i l i t y i s r e i n s t a t e d and a f f i r m e d . 
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W h i l e composing t h i s d i s s e n t , I r e c a l l e d an anecdote about a t r i a l a t t o r 
ney. A t t h e c o n c l u s i o n o f a w i t n e s s ' t e s t i m o n y , t h e judge d i r e c t e d a q u e s t i o n 
t o t h e w i t n e s s . The a t t o r n e y leaped t o h i s f e e t s t a t i n g : " I f you a r e a s k i n g 
t h a t q u e s t i o n on b e h a l f o f my opponent, I o b j e c t , i f y o u r q u e s t i o n i s on my 
b e h a l f , I w i t h d r a w i t ! " As a former advocate, n o t h i n g can be more i r r i t a t i n g 
t h a n t h e t r i e r o f f a c t assuming t h e r o l e o f advocate f o r e i t h e r p a r t y i n a d i s 
p u t e . A l s o , n o t h i n g i s more damaging t o t h e v a l i d i t y o f t h e d i s p u t e r e s o l u t i o n 
p r o c e s s . However, f o r t h e reasons s t a t e d below, I must i g n o r e my i n s t i n c t s t o 
adopt t h e m a j o r i t y ' s c o n c l u s i o n , and d i s s e n t . 

My f i r s t o b j e c t i o n i s p u r e l y p r o c e d u r a l . Not u n t i l Board r e v i e w d i d • t h e 
i n s u r e r r a i s e t h e i s s u e t h a t t h e Referee e r r e d i n a d m i t t i n g c e r t a i n documents 
i n t o t h e r e c o r d o r by i s s u i n g an i n t e r i m o r d e r . The r e c o r d c o n t a i n s no o b j e c 
t i o n s t o o r r e q u e s t s f o r r e c o n s i d e r a t i o n o f t h e i n t e r i m o r d e r , o r t h e f i n a l 
amended o r d e r . Even t h e i n s u r e r ' s r e q u e s t f o r Board r e v i e w o n l y s t a t e s : "Review 
i s r e q u e s t e d because t h e Referee e r r e d i n h i s c a l c u l a t i o n s o f permanent p a r t i a l 
d i s a b i l i t y " and t h a t r e v i e w i s o n l y r e q u e s t e d on t h e amended O p i n i o n and Order. 

On t h i s b a s i s , I would h o l d t h a t t h e Board i s p r o h i b i t e d f r o m a d d r e s s i n g 
t h e q u e s t i o n o f t h e r e f e r e e ' s a u t h o r i t y as t h e i s s u e has n o t been r a i s e d b e f o r e 
r e v i e w . When an i s s u e i s n o t r a i s e d a t h e a r i n g and t h e r e c o r d i s c l o s e d , t h a t 
i s s u e w i l l n o t s u b s e q u e n t l y be c o n s i d e r e d . Mavis v. SAIF, 45 Or App 1059 
( 1 9 8 0 ) ; R i c h a r d C. Centeno, 41 Van N a t t a 617 ( 1 9 8 9 ) ; Randy D. Johnson, 39 Van 
N a t t a 463 ( 1 9 8 7 ) . We have reasoned t h a t t o address an i s s u e t h a t was n o t r a i s e d 
a t h e a r i n g w o u ld be f u n d a m e n t a l l y u n f a i r . Gunther H. J a c o b i , 41 Van N a t t a 1031 
( 1 9 8 9 ) . 

T u r n i n g t o t h e q u e s t i o n o f t h e Referee's a c t i o n s and a u t h o r i t y , I am com
p e l l e d t o c o n c l u d e t h a t h i s a c t i o n s d i d n o t exceed h i s a u t h o r i t y . ORS 
656.283(7) g o v e r n s how a r e f e r e e may conduct a h e a r i n g . I t p r o v i d e s : 

"Except as o t h e r w i s e p r o v i d e d i n t h i s s e c t i o n and r u l e s o f 
p r o c e d u r e e s t a b l i s h e d by t h e board, t h e r e f e r e e i s n o t bound by com
mon law o r s t a t u t o r y r u l e s o f evidence o r by t e c h n i c a l o r f o r m a l 
r u l e s o f p r o c e d u r e , and may conduct t h e h e a r i n g i n any manner t h a t 
w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . E v a l u a t i o n o f t h e w o r k e r ' s d i s 
a b i l i t y by t h e r e f e r e e s h a l l be as o f t h e d a t e o f i s s u a n c e o f t h e 
r e c o n s i d e r a t i o n o r d e r p u r s u a n t t o ORS.268. Any f i n d i n g o f f a c t r e 
g a r d i n g t h e w o r k e r ' s impairment must be e s t a b l i s h e d by m e d i c a l e v i 
dence t h a t i s s u p p o r t e d by o b j e c t i v e f i n d i n g s . The r e f e r e e s h a l l 
a p p l y t o t h e h e a r i n g o f t h e c l a i m such s t a n d a r d s f o r e v a l u a t i o n o f 
d i s a b i l i t y as may be adopted by t h e d i r e c t o r p u r s u a n t t o ORS 
656.726." ORS 656.283(7). 

To s u s t a i n t h e i n s u r e r ' s o b j e c t i o n s t o t h e Referee's a c t i o n s o r t o s u p p o r t 
t h e m a j o r i t y c o n c l u s i o n t h a t t h e a c t i o n was improper compels t h e Board t o r e a c h 
a f i n d i n g t h a t t h e Referee a c t e d o u t s i d e t h e p r o v i s i o n s o r scope o f ORS 656.283 
o r t h e Board's r u l e s . The m a j o r i t y makes no such f i n d i n g . I n f a c t , i t even 
f a i l s t o adopt t h e i n s u r e r ' s argument t h a t t h e r e f e r e e a c t e d beyond t h e scope o f 
OAR 438-07-005(5) i n s o l i c i t i n g t h e a d d i t i o n a l m e d i c a l e v i d e n c e . The h i s t o r y o f 
t h e r u l e ( 4 3 8 - 0 7 - 0 0 5 ( 5 ) ) d a t e s back t o 1966. The r u l e o r i g i n a l l y p r o v i d e d : 

"The h e a r i n g o f f i c e r may a p p o i n t a p h y s i c i a n t o examine t h e 
i n j u r e d workman and t o f i l e a r e p o r t w i t h he h e a r i n g o f f i c e r . The 
p a r t i e s may a l s o agree i n advance t o be bound by t h e m e d i c a l f i n d 
i n g s o f t h e p h y s i c i a n a p p o i n t e d by t h e h e a r i n g o f f i c e r w i t h a p p r o v a l 
o f t h e p a r t i e s . The c o s t o f e x a m i n a t i o n s and r e p o r t s under t h i s 
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r u l e s h a l l be p a i d by t h e Board out o f t h e A d m i n i s t r a t i v e Fund." 
Rule 5.05(E) (WCB Admin. Order 5-1966). 

The r u l e was b r i e f l y suspended due t o b u d g e t a r y problems and i n a memo fro m t h e 
WCB D i r e c t o r , d a t e d January 15, 1971, i t was proposed t o r e s c i n d t h e r u l e be
cause, " I f a c l a i m a n t appeals from t h a t d e t e r m i n a t i o n , i t i s up t o him t o prove 
by a preponderance o f e v i d e n c e t h a t t h e d e t e r m i n a t i o n i s i n c o r r e c t and i t i s up 
t o him, n o t t h e h e a r i n g o f f i c e r , t o prove h i s case. For t h i s r e a s o n and i n 
l i g h t o f o u r p r e s e n t budget, I f e e l t h a t t h i s p r o v i s i o n s h o u l d be r e s c i n d e d . " 
The Board d e c l i n e d t o r e s c i n d t h e r u l e . 

The r u l e has been r e c o n s t i t u t e d and renumbered t o i t s p r e s e n t f o r m . The 
o n l y m a j o r change i s t o have t h e c o s t burden s h i f t e d from t h e Board t o t h e i n 
s u r e r s . The r u l e arose and e x i s t s w i t h o u t any l e g i s l a t i v e h i s t o r y o r s t a t u t o r y 
a u t h o r i t y . I f o n l y because o f i t s a p p l i c a t i o n i n t h i s case, t h e Board s h o u l d i n 
t h e f u t u r e r e v i e w t h e r u l e t o d e t e r m i n e i t s c o n t i n u a t i o n o r m o d i f i c a t i o n . 

Absent a showing t h a t t h e Referee a c t e d beyond t h e scope o f r u l e o r law, 
t h e Board cannot r e a c h t h e c o n c l u s i o n t h a t t h e a c t i o n was i m p r o p e r . 

The Board's a b i l i t y t o v o i d a r e f e r e e ' s a c t i o n s f o r e r r o n e o u s e x e r c i s e o f 
a u t h o r i t y may be l i m i t e d . I n SAIF v. Roles, 111 Or App 597 ( 1 9 9 2 ) , t h e c o u r t 
h e l d : ' "A judgment i s v o i d o n l y when t h e t r i b u n a l s e n d i n g i t has no j u r i s d i c t i o n 
o f t h e p a r t i e s o r t h e s u b j e c t m a t t e r . " I n t h a t case, t h e c o u r t h e l d t h a t t h e 
r e f e r e e "may have e r r o n e o u s l y e x e r c i s e d h i s a u t h o r i t y when he d e n i e d SAIF's 
m o t i o n t o d i s m i s s , h i s erroneous e x e r c i s e o f t h a t a u t h o r i t y d i d n o t d e p r i v e him 
o f s u b j e c t m a t t e r j u r i s d i c t i o n . " I d . 

I n t h e case b e f o r e us, t h e r e i s no q u e s t i o n t h e Referee had s u b j e c t m a t t e r 
j u r i s d i c t i o n . He a l s o had a u t h o r i t y and j u r i s d i c t i o n under t h e r u l e t o reopen 
t h e r e c o r d t o o b t a i n a d d i t i o n a l m e d i c a l i n f o r m a t i o n . 

The i n s u r e r , under t h e Board's r u l e s , c o u l d have r e q u e s t e d t o c r o s s -
examine t h e a t t e n d i n g p h y s i c i a n t o cure any " p r e j u d i c e " t h a t m i g h t have a r i s e n 
f r o m t h e R e f e r e e ' s i n t e r i m o r d e r f o r m e d i c a l i n f o r m a t i o n . The m e d i c a l e v i d e n c e 
(Ex. 49) o n l y c u r e d any p r o c e d u r a l d e f e c t s . The o r d e r d i d n o t i n t r o d u c e new 
s u b s t a n t i v e e v i d e n c e i n t o t h e r e c o r d . 

The o n l y " p r e j u d i c e " t o t h e employer i s t h a t t h e e v i d e n c e s u p p o r t s t h e 
R e f e r e e ' s amended O p i n i o n and Order and c l a i m a n t ' s e x t e n t o f d i s a b i l i t y . More
o v e r , c u r r e n t Department r u l e s p e r t a i n i n g t o t h e r e c o n s i d e r a t i o n p r o c e s s would 
have a l l o w e d t h e s u b m i s s i o n o f a d d i t i o n a l i n f o r m a t i o n t o c l a r i f y o r c o r r e c t a 
m e d i c a l r e c o r d based on p h y s i c a l e x a m i n a t i o n s a t o r p r i o r t o c l o s u r e . See OAR 
4 3 6 - 3 0 - 0 5 0 ( 4 ) ( e ) and ( f ) . Denying c l a i m a n t compensation f o r h i s d i s a b i l i t y be
cause o f a f a i l u r e t o jump t h r o u g h a p r o c e d u r a l hoop does n o t c o n s t i t u t e sub
s t a n t i a l j u s t i c e . Deeming t h e a c t i o n s o f a r e f e r e e t o be i m p r o p e r , when he i s 
o p e r a t i n g under a v a l i d Board r u l e , l i k e w i s e does n o t c o n s t i t u t e s u b s t a n t i a l 
j u s t i c e . 

The Board i s u l t i m a t e l y r e s p o n s i b l e t o s e t f o r t h t h e s t a n d a r d s f o r t h e way 
r e f e r e e s c o n d u c t h e a r i n g s . T h i s case c e r t a i n l y proves t h a t we s h o u l d pay c l o s e r 
a t t e n t i o n t o t h o s e r e s p o n s i b i l i t i e s . 

For t h e reasons s t a t e d above, I r e s p e c t f u l l y d i s s e n t . 
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Reviewed by Board Members en banc. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
H a r r i ' s o r d e r t h a t : (1) found t h a t t h e Hearings D i v i s i o n has o r i g i n a l j u r i s d i c 
t i o n t o c o n s i d e r c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r use o f a v e h i c l e equipped 
w i t h a u t o m a t i c t r a n s m i s s i o n ; and (2) s e t a s i d e i t s d e n i a l o f t h e same c l a i m . On 
r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and m e d i c a l s e r v i c e s . We v a c a t e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i 
g a t i o n s a v i n g s c l a u s e c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , 
t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s gen
e r a l a p p l i c a b i l i t y p r o v i s i o n . See, e.g., 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 
1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
t h e purposes and p o l i c i e s o f t h e Workers' Compensation Law. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Workers' 
Compensation Law as amended, e f f e c t i v e J u l y 1, 1990. 

The Board, and t h u s t h e Hearings D i v i s i o n , g e n e r a l l y has o r i g i n a l j u r i s 
d i c t i o n o f m a t t e r s c o n c e r n i n g a c l a i m . See ORS 656.283( 1 ) . However, t h e 1990 
L e g i s l a t u r e r e s t r i c t e d t h e Board's j u r i s d i c t i o n by amending ORS 656.704(3) t o 
p r o v i d e t h a t " m a t t e r s [ c o n c e r n i n g a c l a i m ] do n o t i n c l u d e any p r o c e e d i n g f o r r e 
s o l v i n g a d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r fe e s f o r w h i c h a p r o c e d u r e i s 
o t h e r w i s e p r o v i d e d i n [ORS Chapter 6 5 6 ] . " 

The employer contends t h a t c l a i m a n t ' s c l a i m f o r a v e h i c l e e q u i p p e d w i t h 
a u t o m a t i c t r a n s m i s s i o n i s a m a t t e r f o r which a r e s o l u t i o n p r o c e d u r e i s a l r e a d y 
p r o v i d e d i n ORS 656.327. ORS 656.327(1) p r o v i d e s : 

" I f an i n j u r e d w orker, an i n s u r e r o r s e l f - i n s u r e d employer o r 
t h e d i r e c t o r b e l i e v e s t h a t an i n j u r e d worker i s r e c e i v i n g m e d i c a l 
t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a 
t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s and 
wis h e s r e v i e w o f t h e t r e a t m e n t by t h e d i r e c t o r , t h e i n j u r e d w o r k e r , 
i n s u r e r , s e l f - i n s u r e d employer s h a l l so n o t i f y t h e p a r t i e s and t h e 
d i r e c t o r . " 

C o n s e q u e n t l y , t h e employer contends t h a t , under ORS 6 5 6 . 7 0 4 ( 3 ) , t h i s d i s 
p u t e i s n o t a " m a t t e r c o n c e r n i n g a c l a i m " over w h i c h t h e H e a r i n g s D i v i s i o n has 
o r i g i n a l j u r i s d i c t i o n . The Referee d i s a g r e e d , c o n c l u d i n g t h a t ORS 656.327 d i d 
n o t a p p l y t o t h i s case because t h e employer d i d n o t p r o v i d e t h e r e q u e s t e d s e r 
v i c e and because t h e employer i s s u e d a d e n i a l o f t h e c l a i m . We d i s a g r e e w i t h 
t h e R e f e r e e . 

We r e c e n t l y h e l d i n S t a n l e y Meyers, 43 Van N a t t a 2463 ( 1 9 9 1 ) , t h a t under 
ORS 656.704(3) " m a t t e r s c o n c e r n i n g a c l a i m , " over w h i c h t h e H e a r i n g s D i v i s i o n 
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has o r i g i n a l j u r i s d i c t i o n , do n o t i n c l u d e any d i s p u t e r e g a r d i n g m e d i c a l t r e a t 
ment t h a t i s c h a l l e n g e d on one o f t h e grounds l i s t e d i n ORS 6 5 6 . 3 2 7 ( 1 ) , i . e . , 
" e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l , o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e 
pe r f o r m a n c e o f m e d i c a l s e r v i c e s . " 

Here, t h e employer i s c h a l l e n g i n g c l a i m a n t ' s c l a i m as i n a p p r o p r i a t e . ( T r . 
5 ) . A l t h o u g h t h e employer d i d n o t p r o v i d e c l a i m a n t t h e use o f a v e h i c l e 
e q u i p p e d w i t h a u t o m a t i c t r a n s m i s s i o n , t h a t i s n o t a necessary p r e r e q u i s i t e f o r 
a p p l i c a t i o n o f ORS 656.327. See Kevin S. K e l l e r , 44 Van N a t t a 225 ( 1 9 9 2 ) . I t 
i s enough t h a t c l a i m a n t purchased t h e v e h i c l e and i s s e e k i n g p a r t i a l r e i m b u r s e 
ment as a c l a i m e d m e d i c a l s e r v i c e . 1 

We do n o t agree w i t h t h e Referee's s u g g e s t i o n t h a t t h e employer's d e n i a l 
p r e c l u d e s a p p l i c a t i o n o f ORS 656.327. I n S t a n l e y Meyers, s u p r a , we h e l d t h a t , 
u n t i l t h e D i r e c t o r i s s u e s an o r d e r a f t e r c o n d u c t i n g h i s r e v i e w , t h e i n s u r e r may 
n o t i s s u e a d e n i a l o f m e d i c a l s e r v i c e s on any o f t h e grounds l i s t e d i n ORS 
65 6 . 3 2 7 ( 1 ) . Any such d e n i a l i s n u l l and v o i d as a m a t t e r o f law. See ORS 
6 5 6 . 3 2 7 ( 1 ) ( c ) . 

A c c o r d i n g l y , t h e employer's d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m i s 
n u l l and v o i d as a m a t t e r o f law, and t h e Referee l a c k e d j u r i s d i c t i o n t o c o n s i d 
e r t h i s m a t t e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 15, 1991, i s v a c a t e d . C l a i m a n t ' s hear
i n g r e q u e s t i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . 

1 A l t h o u g h ORS 656.327(1) and 656.704(3) e x p r e s s l y r e f e r t o " m e d i c a l t r e a t m e n t " 
r a t h e r t h a n " m e d i c a l s e r v i c e s , " we f i n d no s t a t u t o r y b a s i s f o r d i s t i n g u i s h i n g 
t h e two t e r m s . " M e d i c a l s e r v i c e s " i n c l u d e m e d i c a l , s u r g i c a l , h o s p i t a l , n u r s i n g , 
ambulances and o t h e r r e l a t e d s e r v i c e s , and drugs, m e d i c i n e , c r u t c h e s and p r o s 
t h e t i c a p p l i a n c e s , braces and s u p p o r t s and where necessary, p h y s i c a l r e s t o r a t i v e 
s e r v i c e s . ORS 6 5 6 . 2 4 5 ( 1 ) ( c ) ; see OAR 436-10-005(24). We have i n t e r p r e t e d 
" m e d i c a l s e r v i c e s " t o i n c l u d e v e h i c l e m o d i f i c a t i o n s . See, e.g., B e n i t a C. 
McGowan, 41 Van N a t t a 1448 (1 9 8 9 ) ; V e r l i n A. B e l c h e r , 35 Van N a t t a 1401 ( 1 9 8 3 ) . 
" M e d i c a l t r e a t m e n t , " on t h e o t h e r hand, i s n o t d e f i n e d s e p a r a t e l y e i t h e r i n t h e 
s t a t u t e s o r t h e a d m i n i s t r a t i v e r u l e s . That o m i s s i o n s u p p o r t s our v i e w t h a t t h e 
l e g i s l a t u r e d i d n o t i n t e n d a d i s t i n c t i o n between t h o s e t e r m s . I n d e e d , i t ap
p e a r s t h e two terms a r e used i n t e r c h a n g e a b l y . See g e n e r a l l y ORS 656.245, 
656.327. T h e r e f o r e , we conclude t h e y have i d e n t i c a l meanings f o r purposes o f 
a p p l y i n g ORS 656.327(1) and 656.704(3). I n t h i s case, our c o n c l u s i o n i s f u r t h e r 
s u p p o r t e d by t h e f a c t t h a t c l a i m a n t ' s d o c t o r w r o t e a p r e s c r i p t i o n f o r t h e a u t o 
m a t i c t r a n s m i s s i o n i n much t h e same way t h a t a d o c t o r would p r e s c r i b e o t h e r 
t y p e s o f t r e a t m e n t , such as m e d i c a t i o n . 

Board members K i n s l e y and Tenenbaum d i s s e n t i n g . 

The m a j o r i t y concludes t h a t v e h i c l e m o d i f i c a t i o n s f o r t h e b e n e f i t o f an 
i n j u r e d w o r k e r a r e "me d i c a l t r e a t m e n t " and t h a t d i s p u t e s r e g a r d i n g t h e a p p r o p r i 
a t e n e s s o f such m o d i f i c a t i o n s are no l o n g e r m a t t e r s w i t h i n t h e j u r i s d i c t i o n o f 
t h e H e a r i n g s D i v i s i o n o f t h e Board p u r s u a n t t o ORS 656.283, b u t a r e m a t t e r s ex
c l u s i v e l y w i t h i n t h e D i r e c t o r ' s m e d i c a l r e v i e w j u r i s d i c t i o n under ORS 656.327 
and 6 5 6 . 7 0 4 ( 3 ) . We b e l i e v e t h a t i n t e r p r e t a t i o n expands t h e j u r i s d i c t i o n o f t h e 
D i r e c t o r t o m a t t e r s n o t con t e m p l a t e d by t h e l e g i s l a t u r e . We t h e r e f o r e d i s s e n t . 

The c e n t r a l i s s u e i s whether ORS 656.327 p r o v i d e s a p r o c e d u r e f o r r e s o l v 
i n g t h i s d i s p u t e . I f so, j u r i s d i c t i o n l i e s w i t h t h e D i r e c t o r ; i f n o t , j u r i s d i c 
t i o n l i e s w i t h t h e Board. 
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A p r e r e q u i s i t e f o r a p p l i c a t i o n o f ORS 656.327 i s t h a t "an i n j u r e d w o r k e r 
i s r e c e i v i n g m e d i c a l t r e a t m e n t . " (Emphasis added). The m a j o r i t y s t e e r s around 
t h i s o b s t a c l e by d e f i n i n g "medical t r e a t m e n t " t o i n c l u d e a l l m e d i c a l s e r v i c e s , 
i n c l u d i n g v e h i c l e m o d i f i c a t i o n s . See i n f r a n . l . We ar e n o t so persuaded. I f 
t h e l e g i s l a t u r e had i n t e n d e d t h o s e terms t o have i d e n t i c a l meanings, t h e n t h e 
l e g i s l a t u r e w o u l d have used i d e n t i c a l t e r m s. The l e g i s l a t u r e ' s d e c i s i o n n o t t o 
do so i s a s t a t u t o r y b a s i s f o r d i s t i n g u i s h i n g t h o s e t e r m s , and we a r e r e q u i r e d 
t o g i v e m e a n i n g f u l e f f e c t t o t h a t d i s t i n c t i o n . See Emerald PUD v. PP&L, 76 Or 
App 583 ( 1 9 8 5 ) , a f f ' d 302 Or 256 (1986) (When t h e l e g i s l a t u r e uses d i f f e r e n t 
t e r m s i n r e l a t e d s t a t u t e s , i t i s presumed t h a t d i f f e r e n t meanings were i n 
t e n d e d ) . 

We a r e persuaded t h a t t h e t e r m "medical t r e a t m e n t " has a more r e s t r i c t i v e 
meaning t h a n " m e d i c a l s e r v i c e s . " "Medical s e r v i c e s " i s d e f i n e d as "any m e d i c a l , 
s u r g i c a l , c h i r o p r a c t i c , d e n t a l , h o s p i t a l , n u r s i n g , ambulance, o r o t h e r r e l a t e d 
s e r v i c e s ; a l s o any d r u g s , m e d i c i n e s , c r u t c h , p r o s t h e s i s , b r a c e , s u p p o r t o r phys
i c a l r e s t o r a t i v e d e v i c e . " OAR 436-10-005(24) (Emphasis added). 

" M e d i c a l t r e a t m e n t , " on t h e o t h e r hand, i s n o t d e f i n e d by s t a t u t e o r r u l e . 
However, D o r l a n d ' s M e d i c a l D i c t i o n a r y ( 2 6 t h ed. 1981) d e f i n e s " t r e a t m e n t " as t h e 
"management and c a r e o f a p a t i e n t f o r t h e purpose o f combating d i s e a s e o r d i s o r 
d e r . " Whereas v e h i c l e m o d i f i c a t i o n s may be viewed as " o t h e r r e l a t e d s e r v i c e s " 
w i t h i n t h e d e f i n i t i o n o f "medical s e r v i c e s , " such m o d i f i c a t i o n s g e n e r a l l y a r e 
no t d i r e c t e d t o w a r d combating a di s e a s e o r d i s o r d e r i n a p a t i e n t and, t h e r e f o r e , 
do n o t q u a l i f y as "med i c a l t r e a t m e n t " w i t h i n t h e meaning o f ORS 656.327. 

Here, t h e a u t o m a t i c t r a n s m i s s i o n v e h i c l e a s s i s t e d c l a i m a n t i n o b t a i n i n g 
m e d i c a l t r e a t m e n t and p e r f o r m i n g h i s j o b ; however, i t was n o t d i r e c t e d t o w a r d 
c o m b a ting a d i s e a s e o r d i s o r d e r i n c l a i m a n t . T h e r e f o r e , t h e use o f t h e a u t o 
m a t i c t r a n s m i s s i o n v e h i c l e was not "medical t r e a t m e n t " and d i d n o t t r i g g e r 
a p p l i c a t i o n o f ORS 656.327. 

Inasmuch as t h e r e i s no o t h e r p rocedure f o r r e s o l v i n g t h i s d i s p u t e , we 
co n c l u d e i t i s a m a t t e r c o n c e r n i n g a c l a i m . See ORS 656 . 7 0 4 ( 3 ) . A c c o r d i n g l y , 
we w o u l d c o n c l u d e t h a t t h e Board p r o p e r l y has j u r i s d i c t i o n o f t h i s m a t t e r . 

A p r i l 7, 1992 C i t e as 44 Van N a t t a 692 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH W. McDONALD, Claimant 

WCB Case No. 90-08924 
ORDER ON REVIEW 

Roger D. W a l l i n g f o r d , Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Crumme's o r d e r 
t h a t : (1) c o n c l u d e d t h a t t h e Hearings D i v i s i o n l a c k e d j u r i s d i c t i o n o v e r t h e 
m e d i c a l s e r v i c e s d i s p u t e r e g a r d i n g c l a i m a n t ' s proposed back s u r g e r y ; (2) o v e r 
r u l e d t h e i n s u r e r ' s o b j e c t i o n t o t h e a d m i s s i o n o f p s y c h o l o g i c a l r e p o r t s and 
d e p o s i t i o n a l t e s t i m o n y o f Dr. Roundtree; and (3) s e t a s i d e t h e i n s u r e r ' s d e n i a l 
o f c l a i m a n t ' s m e n t a l d i s o r d e r c l a i m . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r 
v i c e s , a d m i s s i b i l i t y o f eviden c e and c o m p e n s a b i l i t y . We a f f i r m i n p a r t and 
r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 



Kenneth W. McDonald, 44 Van N a t t a 692 (1992) 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l S e r v i c e s 

693 

The i n s u r e r seeks r e v i e w o f t h e Referee's c o n c l u s i o n t h a t t h e H e a r i n g s 
D i v i s i o n l a c k e d j u r i s d i c t i o n t o r e s o l v e t h e d i s p u t e c o n c e r n i n g c l a i m a n t ' s p r o 
posed back s u r g e r y . We r e v e r s e . 

P u r s u a n t t o ORS 656.704(3), t h e Board's a u t h o r i t y t o conduct h e a r i n g s i s 
l i m i t e d t o " m a t t e r s c o n c e r n i n g a c l a i m , " which do n o t i n c l u d e any d i s p u t e r e 
g a r d i n g m e d i c a l t r e a t m e n t f o r which a r e s o l u t i o n p r o c e d u r e i s o t h e r w i s e p r o v i d e d 
i n ORS Chapter 656. I n t h i s r e g a r d , ORS 656.327 p r o v i d e s , i n p a r t : 

" ( l ) ( a ) I f an i n j u r e d worker, an i n s u r e r o r s e l f - i n s u r e d em
p l o y e r o r t h e d i r e c t o r b e l i e v e s t h a t an i n j u r e d w orker i s r e c e i v i n g 
m e d i c a l t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r 
i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s 
and wishes r e v i e w o f t h e t r e a t m e n t by t h e d i r e c t o r , t h e i n j u r e d 
w o r k e r , i n s u r e r , s e l f - i n s u r e d employer s h a l l so n o t i f y t h e p a r t i e s 
and t h e d i r e c t o r . " 

We have i n t e r p r e t e d ORS 656.327 as p r o v i d i n g a r e s o l u t i o n p r o c e d u r e f o r d i s p u t e s 
r e g a r d i n g t h e reasonableness and n e c e s s i t y o f proposed m e d i c a l t r e a t m e n t . K e v i n 
S. K e l l e r , 44 Van N a t t a 225 (1992). A c c o r d i n g l y , such d i s p u t e s a r e e x c l u d e d by 
t h e t e r m s o f ORS 656.704(3) from t h e j u r i s d i c t i o n o f t h e H e a r i n g s D i v i s i o n . 

I n t h i s case, however, t h e i n s u r e r contends t h a t c l a i m a n t ' s m e d i c a l s e r 
v i c e c l a i m f o r low back s u r g e r y i s b a r r e d by p r i n c i p l e s o f r e s j u d i c a t a . Thus, 
t h e s o l e i s s u e p r e s e n t e d i s whether c l a i m a n t i s e n t i t l e d t o make t h e r e q u e s t f o r 
s u r g e r y as a m a t t e r o f law. Inasmuch as t h e r e i s no o t h e r p r o c e d u r e p r o v i d e d by 
ORS Chapter 656 f o r r e s o l v i n g t h i s i s s u e , we conclude t h a t t h i s d i s p u t e i s a 
" m a t t e r c o n c e r n i n g c l a i m " over which t h e Hearings D i v i s i o n has o r i g i n a l j u r i s 
d i c t i o n . ORS 65 6 . 7 0 4 ( 3 ) ; M i c h a e l A. Jaquay, 44 Van N a t t a 173 ( 1 9 9 2 ) . 

T u r n i n g t o t h e m e r i t s , we agree w i t h t h e i n s u r e r t h a t c l a i m a n t ' s r e q u e s t 
f o r s u r g e r y i s b a r r e d by r e s j u d i c a t a . As s t a t e d by t h e c o u r t i n L i b e r t y N o r t h 
west I n s . Co. v. B i r d , 99 Or App 560, 563 (1989): 

" I n w o r k e r s ' compensation cases, when a c l a i m f o r m e d i c a l s e r 
v i c e s i s r e a s s e r t e d a f t e r b e i n g once d e n i e d , t h e q u e s t i o n i s whether 
t h e c l a i m a n t ' s c o n d i t i o n has changed so as t o have c r e a t e d a new s e t 
o f o p e r a t i v e f a c t s t h a t p r e v i o u s l y c o u l d n o t have been l i t i g a t e d . " 

A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t ' s c o n d i t i o n has n o t 
changed s i n c e Referee Neal d e n i e d h i s e a r l i e r r e q u e s t . We r e l y on t h e o p i n i o n 
o f Dr. Rosenbaum, who examined c l a i m a n t on September 13, 1990 and f o u n d no s i g 
n i f i c a n t o b j e c t i v e o r s u b j e c t i v e changes i n c l a i m a n t ' s c o n d i t i o n s i n c e h i s p r i o r 
e v a l u a t i o n on September 18, 1989. We are n o t persuaded by t h e o p i n i o n o f Dr. 
Misko, who, a f t e r e x a m i n i n g c l a i m a n t i n March 1990, c o n c u r r e d i n t h e need f o r 
s u r g e r y . "A c l a i m a n t i s n o t e n t i t l e d t o r e l i t i g a t e t h e i s s u e j u s t because he 
f i n d s new e v i d e n c e i n s u p p o r t o f h i s c l a i m . " L i b e r t y N o r t h w e s t . I n s . Co, v. 
B i r d , s u p r a , 99 Or App a t 564. A c c o r d i n g l y , t h e i n s u r e r ' s "de f a c t o " d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r low back s u r g e r y i s u p h e l d . 

A d m i s s i b i l i t y o f Evidence 

A t h e a r i n g , t h e i n s u r e r o b j e c t e d t o t h e admi s s i o n o f a l l m e d i c a l r e p o r t s 
p r e p a r e d by Dr. Roundtree, as w e l l as h i s d e p o s i t i o n a l t e s t i m o n y , on t h e grounds 
t h a t he was n o t q u a l i f i e d t o p r o v i d e an e x p e r t o p i n i o n a t t h e t i m e t h e r e p o r t s 
were p r e p a r e d and h i s d e p o s i t i o n was t a k e n . The Referee o v e r r u l e d t h e i n s u r e r ' s 
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o b j e c t i o n , c o n c l u d i n g t h a t Dr. Roundtree's t r a i n i n g and e x p e r i e n c e i n p s y c h o l o g y 
was s u f f i c i e n t t o q u a l i f y him as an e x p e r t . 

Oregon Rule o f Evidence 702 p r o v i d e s : 

" I f s c i e n t i f i c , t e c h n i c a l or o t h e r s p e c i a l i z e d knowledge w i l l 
a s s i s t t h e t r i e r o f f a c t t o u n d e r s t a n d t h e e v i d e n c e o r t o d e t e r m i n e 
a f a c t i n i s s u e , a w i t n e s s q u a l i f i e d as an e x p e r t by knowledge, 
s k i l l , e x p e r i e n c e , t r a i n i n g o r e d u c a t i o n may t e s t i f y t h e r e t o i n t h e 
f o r m o f an o p i n i o n o r o t h e r w i s e . " 

A l t h o u g h a h e a r i n g s r e f e r e e i s n o t bound by r u l e s o f e v i d e n c e p u r s u a n t t o 
ORS 6 5 6 . 2 8 3 ( 7 ) , we f i n d t h e r a t i o n a l e and a u t h o r i t y f o r t h e use o f e x p e r t w i t 
nesses p r o v i d e d by OEC 702 u s e f u l i n r e v i e w i n g t h e Referee's e v i d e n t i a r y r u l i n g . 
We a l s o n o t e t h a t a Referee has a broad l a t i t u d e o f d i s c r e t i o n w i t h r e s p e c t t o 
t h e r u l i n g , and a d e c i s i o n w i l l n o t be d i s t u r b e d i f t h e q u e s t i o n o f a d m i s s i b i l 
i t y r e a s o n a b l y c o u l d be d e c i d e d e i t h e r way. James A. Cross, 43 Van N a t t a 2475, 
on r e c o n 43 Van N a t t a 2630 (1 9 9 1 ) . 

Here, Dr. Roundtree h o l d s b o t h a Master's Degree and a Ph.D. i n p s y c h o l 
ogy. A l t h o u g h he was n o t y e t a l i c e n s e d p s y c h o l o g i s t a t t h e t i m e o f h i s d e p o s i 
t i o n , he t e s t i f i e d t h a t he had completed a c l i n i c a l i n t e r n s h i p i n p s y c h o l o g y 
and, w h i l e t r e a t i n g c l a i m a n t , was a psychology r e s i d e n t w o r k i n g under a super
v i s i n g p s y c h o l o g i s t . Given Dr. Roundtree's e x p e r i e n c e and t r a i n i n g , t h e Referee 
d i d n o t e r r i n f i n d i n g him q u a l i f i e d t o t e s t i f y as an e x p e r t w i t h r e g a r d t o 
c l a i m a n t ' s c o n d i t i o n . A c c o r d i n g l y , we do n o t b e l i e v e t h a t t h e R e f e r e e e r r e d i n 
a d m i t t i n g h i s r e p o r t s and d e p o s i t i o n a l t e s t i m o n y . 

C o m p e n s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n as s e t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y Fee on Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s psycho
l o g i c a l c o n d i t i o n . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w i s $1,000, t o be p a i d by t h e i n 
s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 16, 1991, as amended May 2 1 , 1991, i s a f 
f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e Refer e e ' s o r d e r t h a t 
c o n c l u d e d t h a t t h e Hearings D i v i s i o n l a c k e d j u r i s d i c t i o n t o r e s o l v e t h e d i s p u t e 
o v e r c l a i m a n t ' s proposed back s u r g e r y i s r e v e r s e d . The i n s u r e r ' s d e n i a l o f low 
back s u r g e r y i s u p h e l d . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s 
on Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed a t t o r n e y f e e o f $1,000, t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHELLE R. MOREHOUSE, Claimant 

WCB Case Nos. 90-17771 & 90-17770 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee O t t o ' s o r d e r w h i c h de
c l i n e d t o assess a p e n a l t y f o r American I n t e r n a t i o n a l A d j u s t m e n t Company's 
(AIAC) o r GAB Business S e r v i c e s ' (GAB) a l l e g e d l y u n reasonable d e n i a l s . AIAC 
c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee O t t o ' s o r d e r t h a t : (1) s e t 
a s i d e i t s d e n i a l , on b e h a l f o f V e h i c l e Processors, o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a c u r r e n t r i g h t s h o u l d e r c o n d i t i o n ; and (2) u p h e l d GAB Busin e s s Ser
v i c e s ' (GAB) d e n i a l , on b e h a l f o f t h e same employer, o f c l a i m a n t ' s new occupa
t i o n a l d i s e a s e c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e re s p o n 
s i b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , e x c e p t t h a t we r e p l a c e h i s second 
" F i n d i n g o f U l t i m a t e F a c t , " on page t h r e e w i t h : 

C l a i m a n t ' s work a c t i v i t i e s a f t e r October 1, 1989 caused i n c r e a s e d r i g h t 
s h o u l d e r symptoms, b u t she d i d n o t s u f f e r a new o c c u p a t i o n a l d i s e a s e a f t e r t h a t 
d a t e . 

CONCLUSIONS OF LAW AND OPINION 

The Referee a p p a r e n t l y a p p l i e d t h e Workers' Compensation Law i n e f f e c t 
p r i o r t o t h e 1990 amendments.^ 

However, because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e 
h e a r i n g was convened a f t e r J u l y 1, 1990, t h i s m a t t e r i s p r o p e r l y a n a l y z e d under 
t h e 1990 amendments t o t h e Workers' Compensation Law. See Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch. 2, 5 4 ( 2 ) ; I d a Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 

R e s p o n s i b i l i t y 

The R e f e r e e d e c i d e d t h a t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t r i g h t 
s h o u l d e r c o n d i t i o n d i d n o t s h i f t from AIAC t o GAB, because c l a i m a n t ' s work expo
s u r e d u r i n g GAB'S coverage d i d not i n d e p e n d e n t l y c o n t r i b u t e t o a p a t h o l o g i c a l 
w o r s e n i n g o f t h a t c o n d i t i o n . 

We agree t h a t r e s p o n s i b i l i t y does not s h i f t t o GAB. However, i n r e a c h i n g 
t h i s c o n c l u s i o n , we a p p l y S e c t i o n 49(1) o f Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , 
c h a p t e r 2, wh i c h p r o v i d e s i n r e l e v a n t p a r t : 

"When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e 
employer s h a l l remain r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n u n l e s s 
t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con
d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r compensable 
m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same c o n d i t i o n s h a l l 
be p r o c e s s e d as a new i n j u r y c l a i m by t h e subsequent employer." 

1 We r e a c h t h i s c o n c l u s i o n based on t h e Referee's s t a t e m e n t t h a t AIAC had 60 
days, n o t 90 days, t o accept o r deny c l a i m a n t ' s a g g r a v a t i o n c l a i m . Compare 
f o r m e r and c u r r e n t ORS 656.262(6). 
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We have i n t e r p r e t e d S e c t i o n 49(1) t o mean t h a t , i n cases i n w h i c h an 
a c c e p t e d i n j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h 
a l a t e r c a r r i e r , r e s p o n s i b i l i t y r e s t s w i t h t h e o r i g i n a l c a r r i e r u n l e s s t h e 
c l a i m a n t s u s t a i n s an a c t u a l , independent compensable i n j u r y d u r i n g t h e subse
quent work e x p o s u r e . R i c a r d o Vasquez, 43 Van N a t t a 1678 ( 1 9 9 1 ) . Thus, i n t h i s 
case, AIAC, as t h e l a s t i n s u r e d a g a i n s t whom c l a i m a n t had an a c c e p t e d r i g h t 
s h o u l d e r c l a i m , remains p r e s u m p t i v e l y r e s p o n s i b l e . I n o r d e r t o s h i f t r e s p o n s i 
b i l i t y , AIAC has t h e burden o f e s t a b l i s h i n g t h a t c l a i m a n t s u s t a i n e d a new com
p e n s a b l e i n j u r y o r new o c c u p a t i o n a l d i s e a s e i n v o l v i n g t h e same c o n d i t i o n w h i l e 
w o r k i n g under GAB'S coverage. Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2 4 9 ( 1 ) ; see 
Donald C. Moon, 43 Van N a t t a 2595, 2596 n . l (1991) ( S e c t i o n 49 a p p l i e s t o occu
p a t i o n a l d i s e a s e c l a i m s as w e l l as t o i n j u r y c l a i m s . ) ; Rodney H. Gabel, 43 Van 
N a t t a 2662, 2664 (1991) (The l a s t i n s u r e r a g a i n s t whom c l a i m a n t had an a c c e p t e d 
o c c u p a t i o n a l d i s e a s e c l a i m remains r e s p o n s i b l e u n l e s s i t e s t a b l i s h e s t h a t work 
a c t i v i t i e s w i t h t h e l a t e r i n s u r e r were t h e major c o n t r i b u t i n g cause o f an occu
p a t i o n a l d i s e a s e i n v o l v i n g t h e same c o n d i t i o n ) . 

Dr. Browning, c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , f i r s t saw c l a i m a n t on June 
26, 1990. Because Dr. Browning d i d n o t examine c l a i m a n t b e f o r e O c t o b e r 1, 1989, 
she was u n a b l e t o f o r m an o p i n i o n r e g a r d i n g t h e t h e r e l a t i v e e f f e c t s o f c l a i m 
a n t ' s work exposures b e f o r e and a f t e r t h a t d a t e . (See Ex. 2 2 - 1 8 ) . Dr. F u l l e r , 
on t h e o t h e r hand, examined c l a i m a n t , r e v i e w e d her h i s t o r y and o p i n e d t h a t 
c l a i m a n t had s u f f e r e d an e x a c e r b a t i o n o f her 1988 symptomatology, w h i c h d i d n o t 
r e p r e s e n t a new i n j u r y t o her r i g h t s h o u l d e r . (Ex. 1 9 - 4 ) . Based on t h i s e v i 
dence, we c o n c l u d e t h a t c l a i m a n t ' s work exposure d u r i n g GAB's coverage was n o t 
t h e m a j o r cause o f her r i g h t s h o u l d e r c o n d i t i o n . A c c o r d i n g l y , AIAC has n o t es
t a b l i s h e d t h a t c l a i m a n t s u f f e r e d a "new" o c c u p a t i o n a l d i s e a s e p u r s u a n t t o her 
l a t e r work a c t i v i t i e s . See Rodney H. Gabel, supra. T h e r e f o r e , AIAC remains r e 
s p o n s i b l e f o r m e d i c a l s e r v i c e s and d i s a b i l i t y r e l a t e d t o c l a i m a n t ' s compensable 
r i g h t s h o u l d e r c o n d i t i o n . 

P e n a l t i e s and a t t o r n e y fees 

The R e f e r e e f o u n d AIAC's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m t o be un
r e a s o n a b l e . On t h a t b a s i s , t h e Referee assessed a p e n a l t y o f 25 p e r c e n t o f t h e 
$654.20 i n u n p a i d m e d i c a l b i l l s . However, a f t e r r e c o n s i d e r a t i o n , t h e R e f e r e e 
d e n i e d c l a i m a n t ' s r e q u e s t f o r a p e n a l t y , s t a t i n g t h a t t h e r e were no amounts t h e n 
due f o r p e n a l t y purposes, because payment o f m e d i c a l b e n e f i t s i s s t a y e d p e n d i n g 
a c ceptance o r d e n i a l o f t h e c l a i m . 

We agree t h a t AIAC had no l e g i t i m a t e doubt c o n c e r n i n g t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f t h e d e n i a l . T h e r e f o r e , AIAC's r e f u s a l t o 
concede c o m p e n s a b i l i t y o f t h e c l a i m b e f o r e h e a r i n g , and t o agree t o t h e d e s i g n a 
t i o n o f a p a y i n g agent p u r s u a n t t o ORS 656.307, c o n s t i t u t e d an u n r e a s o n a b l e r e 
s i s t a n c e t o t h e payment o f compensation. See D Maintenance Company v. Mischke, 
84 Or App 218, 224-25 (1 9 8 7 ) . 

A l t h o u g h t h e r e i s e v i d e n c e c l a i m a n t p a i d c e r t a i n m e d i c a l b i l l s , t h e r e i s 
no e v i d e n c e t h o s e b i l l s were s u b m i t t e d t o AIAC. Absent p r o o f t h e b i l l s were 
r e c e i v e d by AIAC, i t s o b l i g a t i o n t o process t h o s e b i l l s w i t h i n t h e s t a t u t o r y 90-
day c l a i m p r o c e s s i n g p e r i o d was n o t t r i g g e r e d . 

However, c l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r AIAC's un
r e a s o n a b l e r e s i s t a n c e t o compensation. ORS 65 6 . 3 8 2 ( 1 ) ; see N i c o l a s a M a r t i n e z , 
43 Van N a t t a 1480 ( 1 9 9 1 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-
15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed 
a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s c o n c e r n i n g t h e u n r e a s o n a b l e 
d e n i a l i s s u e i s $400, t o be p a i d by AIAC. I n r e a c h i n g t h i s c o n c l u s i o n , we have 
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p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by t h e 
r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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C o m p e n s a b i l i t y was n o t l i t i g a t e d a t h e a r i n g . There i s no e v i d e n c e t h a t 
c l a i m a n t ' s compensation would have been reduced i f r e s p o n s i b i l i t y had s h i f t e d t o 
GAB. Because t h e r e i s no evidenc e t h a t c l a i m a n t ' s compensation was a t r i s k , 
c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w . 
See ORS 6 5 6 . 3 8 2 ( 2 ) ; R i l e y E. L o t t , 43 Van N a t t a 209, 212 (1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 3, 1990, as r e c o n s i d e r e d on A p r i l 19, 
1990, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . C l a i m a n t ' s a t t o r n e y i s awarded 
an i n s u r e r - p a i d a t t o r n e y f e e o f $400, t o be p a i d by AIAC, f o r i t s u n r e a s o n a b l e 
r e s i s t a n c e t o t h e payment o f compensation. The remainder o f t h e o r d e r i s 
a f f i r m e d . 

A p r i l 7, 1992 C i t e as 44 Van N a t t a 697 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
OLGA I . SOTO, Claimant 
WCB Case No. 91-12369 

ORDER ON REVIEW 
Mi c h a e l B. Dye, Claimant A t t o r n e y 

L e s t e r H u n t s i n g e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Myers' o r d e r t h a t s 
(1) d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g ; (2) s e t a s i d e an Order on Recon
s i d e r a t i o n because i t was i n v a l i d l y i s s u e d ; and (3) f o u n d t h a t j u r i s d i c t i o n over 
t h i s m a t t e r remained w i t h t h e A p p e l l a t e U n i t o f t h e Workers' Compensation D i v i 
s i o n (WCD). On r e v i e w , t h e i s s u e i s t h e v a l i d i t y o f t h e WCD's Order on Recon
s i d e r a t i o n . We a f f i r m . 

FINDINGS OF FACT 

On November 8, 1989, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o her t o 
r i g h t w r i s t , arm, s h o u l d e r and b u t t o c k s . Her c l a i m was c l o s e d by a Fe b r u a r y 5, 
1991 D e t e r m i n a t i o n Order t h a t awarded temporary d i s a b i l i t y b e n e f i t s , b u t d i d n o t 
award any permanent d i s a b i l i t y . 

On J u l y 9, 1991, c l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h e D e t e r m i n a t i o n 
O r d e r. Her r e q u e s t f o r r e c o n s i d e r a t i o n was made on a form p r o v i d e d by t h e De
pa r t m e n t o f I n s u r a n c e and Finance. On t h e form, c l a i m a n t checked t h e box i n d i 
c a t i n g t h a t she d i s a g r e e d w i t h t h e impairment f i n d i n g s made by her a t t e n d i n g 
p h y s i c i a n a t t h e t i m e o f c l a i m c l o s u r e . 

On August 29, 1991, an Order on R e c o n s i d e r a t i o n i s s u e d w h i c h a f f i r m e d t h e 
D e t e r m i n a t i o n Order i n a l l a s p e c t s . The o r d e r acknowledged t h a t c l a i m a n t was 
e n t i t l e d t o a m e d i c a l a r b i t e r as t h e r e was a d i s p u t e over t h e i m p a i r m e n t f i n d 
i n g s . However, t h e o r d e r e x p l a i n e d t h a t t h e D i r e c t o r was r e q u i r e d by a c i r c u i t 
c o u r t j u d g e ' s i n j u n c t i o n t o i s s u e a r e c o n s i d e r a t i o n o r d e r " r e g a r d l e s s o f whether 
t h e r e c o n s i d e r a t i o n p r o c e s s has been completed." D e s p i t e t h e i s s u a n c e o f t h e 
r e c o n s i d e r a t i o n o r d e r , t h e p a r t i e s were f u r t h e r a d v i s e d t h a t c l a i m a n t w o uld 
s t i l l be sc h e d u l e d f o r a m e d i c a l a r b i t e r r e v i e w . 

A t h e a r i n g , c l a i m a n t contended t h a t t h e Order on R e c o n s i d e r a t i o n was i n 
v a l i d on t h e b a s i s t h a t t h e D i r e c t o r f a i l e d t o a p p o i n t a m e d i c a l a r b i t e r and 
c o n s i d e r a m e d i c a l a r b i t e r ' s f i n d i n g s p r i o r t o t h e iss u a n c e o f t h e r e c o n s i d e r a 
t i o n o r d e r . 
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CONCLUSIONS OF LAW AND OPINION 

V a l i d i t y o f Department's Order 

The R e f e r e e f o u n d t h a t t h e Order on R e c o n s i d e r a t i o n was n o t v a l i d . There
f o r e , he d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g , s e t a s i d e t h e Order on Recon
s i d e r a t i o n and f o u n d t h a t j u r i s d i c t i o n remained w i t h t h e WCD A p p e l l a t e U n i t . We 
agree. 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
1990 amendments t o t h e Workers' Compensation Act a p p l y t o t h i s case. See Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , 5 4 ( 3 ) . The D i r e c t o r ' s r u l e s i n e f f e c t a t t h e t i m e 
o f t h e August 29, 1991 Order on R e c o n s i d e r a t i o n a r e a p p l i c a b l e . Former OAR 436-
30-003(4)(WCD Admin. Order 7-1990, e f f e c t i v e J u l y 1, 1990). 

As amended, ORS 65 6 . 2 6 8 ( 4 ) ( e ) p r o v i d e s t h a t : " I f a w o r k e r o b j e c t s t o t h e 
n o t i c e o f c l o s u r e , t h e worker must f i r s t r e q u e s t r e c o n s i d e r a t i o n by t h e d e p a r t 
ment under t h i s s e c t i o n . " I n c o n j u n c t i o n w i t h t h i s s e c t i o n , amended ORS 
656.268(5) p r o v i d e s t h a t : " I f a worker, t h e i n s u r e r o r s e l f - i n s u r e d employer 
o b j e c t s t o a d e t e r m i n a t i o n o r d e r i s s u e d by t h e depart m e n t , t h e o b j e c t i n g p a r t y 
must f i r s t r e q u e s t r e c o n s i d e r a t i o n o f t h e o r d e r . " Amended ORS 6 5 6 . 2 6 8 ( 6 ) ( b ) 
t h e n p r o v i d e s t h a t : 

" I f any p a r t y o b j e c t s t o t h e r e c o n s i d e r a t i o n o r d e r , t h e p a r t y 
may r e q u e s t a h e a r i n g under ORS 656.283 w i t h i n 180 days a f t e r t h e 
c o p i e s o f t h e n o t i c e o f c l o s u r e o r t h e d e t e r m i n a t i o n o r d e r a r e 
m a i l e d , w h i c h e v e r i s a p p l i c a b l e . The t i m e from t h e r e q u e s t f o r r e 
c o n s i d e r a t i o n u n t i l t h e r e c o n s i d e r a t i o n i s made s h a l l n o t be co u n t e d 
i n any l i m i t a t i o n on t h e t i m e a l l o w e d f o r t h e r e q u e s t f o r h e a r i n g . " 

Read t o g e t h e r , i t i s c l e a r from ORS 6 5 6 . 2 6 8 ( 4 ) ( e ) , 656.268(5) and 
6 5 6 . 2 6 8 ( 6 ) ( b ) t h a t c l a i m a n t o r t h e o b j e c t i n g p a r t y must n o t o n l y r e q u e s t r e c o n 
s i d e r a t i o n f r o m a N o t i c e o f Cl o s u r e o r D e t e r m i n a t i o n Order b e f o r e r e q u e s t i n g a 
h e a r i n g p u r s u a n t t o ORS 656.283, b u t t h e r e c o n s i d e r a t i o n p r o c e s s e s t a b l i s h e d by 
ORS 6 5 6 . 2 6 8 ( 5 ) - ( 7 ) must be completed b e f o r e a h e a r i n g may be r e q u e s t e d . See 
Lorna D. H i l d e r b r a n d , 43 Van N a t t a 2721 (1991). 

ORS 656.268(7) p r o v i d e s , i n p a r t : 

" I f t h e b a s i s f o r o b j e c t i o n t o a n o t i c e o f c l o s u r e o r d e t e r m i 
n a t i o n o r d e r i s s u e d under t h i s s e c t i o n i s disagreement w i t h t h e im
p a i r m e n t used i n r a t i n g o f t h e worker's d i s a b i l i t y , t h e d i r e c t o r 
s h a l l r e f e r t h e c l a i m t o a me d i c a l a r b i t e r a p p o i n t e d by t h e d i r e c 
t o r . . . . The f i n d i n g s o f t h e m e d i c a l a r b i t e r s h a l l be s u b m i t t e d t o 
t h e d e p a r t m e n t f o r r e c o n s i d e r a t i o n o f t h e d e t e r m i n a t i o n o r d e r o r 
n o t i c e o f c l o s u r e . . . . " (Emphasis s u p p l i e d ) . 

The D i r e c t o r adopted former OAR 436-30-050(9), f o l l o w i n g t h e s t a t u t e . 

Here, c l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h e D e t e r m i n a t i o n Order on t h e 
b a s i s t h a t she d i d n o t agree w i t h t h e impairment f i n d i n g s made by her a t t e n d i n g 
p h y s i c i a n a t t h e t i m e o f c l a i m c l o s u r e . The D i r e c t o r d i d n o t r e f e r t h i s c l a i m 
t o a m e d i c a l a r b i t e r o r o b t a i n and c o n s i d e r f i n d i n g s f r o m a m e d i c a l a r b i t e r 
p r i o r t o t h e i s s u a n c e o f t h e r e c o n s i d e r a t i o n o f t h e D e t e r m i n a t i o n Order. There
f o r e , t h e i s s u e becomes whether t h e D i r e c t o r ' s noncompliance w i t h t h e p r o v i s i o n s 
o f ORS 656.268(7) and OAR 436-30-050(9) r e n d e r s t h e August 29, 1991 Order on Re
c o n s i d e r a t i o n i n v a l i d . 

I n Anaconda v. Dept o f Rev., 278 Or 723 (1 9 7 7 ) , t h e t a x de p a r t m e n t had 
f a i l e d t o comply w i t h a s t a t u t e a l l o w i n g a t a x p a y e r t o c o n f e r w i t h t h e 
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d e p a r t m e n t b e f o r e a f i n a l assessment was made. The i s s u e was whether t h e 
assessment was i n v a l i d because o f t h e agency's noncompliance w i t h t h e s t a t u t o r y 
r e q u i r e m e n t . 

The C o u r t observed t h a t no s i n g l e , g e n e r a l r u l e c o u l d be f o r m u l a t e d t o 
d e t e r m i n e when noncompliance w i t h an o b l i g a t o r y s t a t u t o r y p r o c e d u r e would o r 
would n o t i n v a l i d a t e agency a c t i o n . The Court reasoned t h a t t h e i s s u e i s one o f 
i n t e r p r e t i n g t h e consequence more p r o b a b l y i n t e n d e d by t h e l e g i s l a t u r e w h i c h 
e n a c t e d t h e p a r t i c u l a r p r o v i s i o n i n q u e s t i o n . I d . a t 727-728. The C o u r t t h e n 
s t a t e d : 

"Thus p r o c e d u r e s designed t o p r o t e c t i n d i v i d u a l s d e a l i n g w i t h 
an agency more l i k e l y a r e meant t o be 'mandatory' t h a n p r o v i s i o n s 
e q u a l l y o b l i g a t o r y , t h a t a re designed t o assure l e g a l l y and f i s c a l l y 
c o r r e c t p u b l i c a d m i n i s t r a t i o n i n g e n e r a l , though t h e t e x t o r back
ground o f a p a r t i c u l a r enactment may show o t h e r w i s e . S i m i l a r l y t h e 
n a t u r e and e x t e n t o f t h e d i s a d v a n t a g e sought t o be a v o i d e d by t h e 
p r o c e d u r e can bear on t h e p r o b a b l e i n t e n t w i t h r e s p e c t t o t h e non
c o m p l i a n c e . " I d . a t 728. 

I n t h e p r e s e n t case, t h e language i n q u e s t i o n - " t h e d i r e c t o r s h a l l r e f e r 
t h e c l a i m t o a m e d i c a l a r b i t e r " - i s unambiguous and c l e a r l y mandatory. See 
B e n z i n q e r v. Or. Dept. o f I n s . & Finance, 107 Or App 449 (1991) (The word 
" s h a l l , " as used i n t h e same s e c t i o n o f Workers' Compensation law as i n i s s u e i n 
t h i s case, ORS 6 5 6 . 2 6 8 ( 6 ) ( a ) , i s mandatory). 

The r e q u i r e m e n t t h a t a c l a i m be r e f e r r e d t o a m e d i c a l a r b i t e r and t h a t t h e 
a r b i t e r ' s f i n d i n g s be s u b m i t t e d t o t h e D i r e c t o r f o r r e c o n s i d e r a t i o n a l t e r e d t h e 
p r i o r e v a l u a t i o n and r e v i e w process i n which t h e a d j u d i c a t o r was o f t e n r e q u i r e d 
t o choose between m e d i c a l e x p e r t s who were h i r e d by t h e o p p o s i n g p a r t i e s t o r e n 
der o p i n i o n s . The use o f a n o n - a l i g n e d m e d i c a l a r b i t e r i s f u r t h e r d e s i g n e d t o 
a s s i s t t h e D i r e c t o r i n r e s o l v i n g t h e complex m e d i c a l i s s u e s c o n c e r n i n g permanent 
i m p a i r m e n t w h i c h f r e q u e n t l y a r i s e when d e t e r m i n i n g a w o r k e r ' s d i s a b i l i t y . 
F i n a l l y , t h e i m p l e m e n t a t i o n o f t h e m e d i c a l a r b i t e r as p a r t o f a r e c o n s i d e r a t i o n 
p r o c e s s i s i n k e e p i n g w i t h t h e p o l i c y o f t h e Workers' Compensation Law " t o p r o 
v i d e a f a i r and j u s t a d m i n i s t r a t i v e system f o r d e l i v e r y o f m e d i c a l and f i n a n c i a l 
b e n e f i t s t o i n j u r e d w o r k e r s t h a t reduces l i t i g a t i o n and e l i m i n a t e s t h e a d v e r s a r y 
n a t u r e o f t h e compensation p r o c e e d i n g s , t o t h e g r e a t e s t e x t e n t p r a c t i c a b l e . " 
ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) . 

L e g i s l a t i v e h i s t o r y c o n f i r m s t h a t t h e s e were t h e purposes f o r w h i c h t h e 
l e g i s l a t u r e adopted ORS 656.268(7). D u r i n g h e a r i n g s o f t h e J o i n t I n t e r i m Com
m i t t e e , w i t n e s s e s t e s t i f i e d t h a t t h e p r o v i s i o n l a t e r adopted ( w i t h amendments 
i m m a t e r i a l t o t h i s d i s c u s s i o n ) as ORS 656.278(7) was proposed t o i n s u r e t h a t 
m e d i c a l p r o f e s s i o n a l s d e c i d e m e d i c a l q u e s t i o n s and t o e l i m i n a t e " d u e l i n g doc
t o r s . " H e a r i n g s o f t h e J o i n t I n t e r i m Committee on Workers' Compensation, May 3, 
1990, Tape 9, Side B. 

T h i s i s f u r t h e r s u p p o r t e d by t h e comments o f R e p r e s e n t a t i v e S h i p r a c k d u r 
i n g t h e House f l o o r d ebates. He i n d i c a t e d t h a t t h e use o f a m e d i c a l a r b i t e r was 
c ompulsory and i n t e n d e d t o p r o t e c t t h e r i g h t s o f t h e p a r t i e s , p a r t i c u l a r l y t h e 
i n j u r e d w o r k e r s . He s t a t e d : 

" I f t h e r e i s a disagreement r e l a t e d t o t h e i m p a i r m e n t o f y o u r 
d i s a b i l i t y , t h e n what we're g o i n g t o have f r o m now on, and s h o u l d 
t h i s b i l l pass, i s what's known as a m e d i c a l a r b i t e r . One o f t h e 
b i g g e s t s i n g l e c o m p l a i n t s t h a t i n j u r e d w o r k e r s have t o d a y about t h e 
Workers' Comp [ s i c ] system i s when t h e r e ' s a d i s p u t e about e x t e n t o f 
d i s a b i l i t y b o t h s i d e s go o u t and h i r e t h e i r own h i r e d guns. We've 
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t a l k e d about i t on t h e f l o o r . I r e c e n t l y t a l k e d t o a c a r p e n t e r i n 
my d i s t r i c t j u s t t h i s weekend who had had e i g h t s e p a r a t e i n d e p e n d e n t 
m e d i c a l e x a m i n a t i o n s on t h i s one c l a i m r e l a t e d t o h i s knee. T h i s 
would be c u t o f f . There would be no more IME's on e x t e n t cases. 
And t h e m e d i c a l a r b i t e r ' s o p i n i o n would be b i n d i n g . " House F l o o r 
Debates on SB 1197, May 7, 1990. 

C o n s i d e r i n g t h e c l e a r and i m p e r a t i v e language o f ORS 6 5 6 . 2 6 8 ( 7 ) , as w e l l 
as t h e a f o r e m e n t i o n e d l e g i s l a t i v e h i s t o r y , t h e r e can be l i t t l e doubt t h a t t h e 
l e g i s l a t u r e i n t e n d e d r e f e r r a l t o a m e d i c a l a r b i t e r as a c o n d i t i o n p r e c e d e n t t o 
r e c o n s i d e r a t i o n where t h e p a r t y r e q u e s t i n g r e c o n s i d e r a t i o n d i s a g r e e s w i t h t h e 
i m p a i r m e n t used i n r a t i n g t h e worker's d i s a b i l i t y . 

Where, as h e r e , t h e D i r e c t o r does not comply w i t h t h a t mandatory p r o c e 
d u r e , and one o f t h e p a r t i e s o b j e c t s t o t h e o r d e r i s s u e d , t h e Order on Reconsid
e r a t i o n i s i n v a l i d . Here, c l a i m a n t c h a l l e n g e d i m p a i r m e n t , t h e D i r e c t o r d i d n o t 
a p p o i n t a m e d i c a l a r b i t e r o r c o n s i d e r a m e d i c a l a r b i t e r ' s f i n d i n g s p r i o r t o t h e 
i s s u a n c e o f an Order on R e c o n s i d e r a t i o n . Based on t h e f o r e g o i n g d i s c u s s i o n , we 
agree w i t h t h e Referee t h a t t h e o r d e r i s i n v a l i d . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d November 29, 1991, as amended December 6, 1991, 
i s a f f i r m e d . 

Board Members K i n s l e y and Tenenbaum d i s s e n t i n g . 

We agree w i t h t h e m a j o r i t y t h a t , because t h e p a r t y r e q u e s t i n g r e c o n s i d e r a 
t i o n o f t h e F e b r u a r y 5, 1991 D e t e r m i n a t i o n Order d i s a g r e e d w i t h t h e i m p a i r m e n t 
used i n r a t i n g t h e w o r k e r ' s d i s a b i l i t y , ORS 656.268(7) r e q u i r e d t h e D i r e c t o r t o 
r e f e r t h e c l a i m t o a m e d i c a l a r b i t e r . However, we d i s a g r e e w i t h t h e m a j o r i t y ' s 
a n a l y s i s o f t h i s case under Anaconda v. Dept. o f Rev., 278 Or 723 (1977) and t h e 
m a j o r i t y ' s c o n c l u s i o n t h a t t h e A p p e l l a t e U n i t ' s J u l y 8, 1991 Order on R e c o n s i d 
e r a t i o n s h o u l d be s e t a s i d e as i n v a l i d . We b e l i e v e t h a t t h e m e d i c a l a r b i t e r 
p r o c e s s does n o t n e c e s s a r i l y o p e r a t e t o " p r o t e c t i n d i v i d u a l s d e a l i n g w i t h an 
agency." S i n c e t h i s i s t h e s t a n d a r d r e q u i r e d t o i n v a l i d a t e o r " e r a s e " an o r d e r , 
we would n o t i n v a l i d a t e t h e o r d e r . Rather, we would remand t h e case t o t h e 
H e a r i n g s D i v i s i o n t o admit evidence on t h e i s s u e o f t h e e x t e n t o f t h e w o r k e r ' s 
permanent d i s a b i l i t y so t h a t a r e f e r e e c o u l d i s s u e an o r d e r r e s o l v i n g t h e case. 

The p r o b l e m i n Anaconda was what t o do w i t h a Department o f Revenue o r d e r 
a s s e s s i n g a t a x where Revenue had f a i l e d t o h o l d a c o n f e r e n c e w i t h t h e t a x p a y e r 
p r i o r t o t h e i s s u a n c e o f t h e f i n a l t a x assessment. The c o n f e r e n c e was mandated 
by s t a t u t e . The c o u r t h e l d t h a t , i f a mandatory s t a t u t e t h a t i s " d e s i g n e d t o 
p r o t e c t i n d i v i d u a l s d e a l i n g w i t h an agency" i s n o t f o l l o w e d , t h e e n s u i n g o r d e r 
may be s e t a s i d e o r i n v a l i d a t e d . I d . a t 728. T h i s means t h a t t h e s t a t e agency 
would s t a r t o v e r f r o m s c r a t c h as i f no o r d e r ever i s s u e d . We g a t h e r t h a t i f t h e 
c o u r t had n o t f o u n d t h e mandatory s t a t u t e t o be one t h a t i s " d e s i g n e d t o p r o t e c t 
i n d i v i d u a l s d e a l i n g w i t h an agency," t h e n t h e y would have gone on w i t h t h e i r 
u s u a l p r o c e d u r e t o r e v i e w Revenue's o r d e r on t h e m e r i t s p u r s u a n t t o t h e a p p l i c a 
b l e s t a n d a r d o f r e v i e w and a f f i r m , m o d i f y o r r e v e r s e t h e o r d e r t o r e a c h t h e c o r 
r e c t r e s u l t . 

The c o n f e r e n c e t h a t Revenue d i d n o t h o l d would have e n t i t l e d t h e t a x p a y e r 
t o p a r t i c i p a t e more f u l l y i n t h e process l e a d i n g t o t h e t a x assessment a g a i n s t 
i t . (The t a x p a y e r was a c o r p o r a t i o n . ) The c o u r t h e l d t h a t t h e f a i l u r e t o h o l d 
t h e c o n f e r e n c e caused harm t o t h e t a x p a y e r . I n t h i s case, however, a v o i d a n c e o f 
t h e m e d i c a l a r b i t e r p r o c e d u r e would a l l o w t h e p a r t i e s an improved o p p o r t u n i t y t o 
p a r t i c i p a t e i n t h e p r o c e d u r e l e a d i n g t o t h e award o f b e n e f i t s f o r permanent 
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d i s a b i l i t y . The amendments t o ORS 656.268(7) t h a t s e t up t h e m e d i c a l a r b i t e r 
p r o c e d u r e t o o k away t h e p a r t i e s ' l o n g - s t a n d i n g r i g h t t o f u l l y p r e s e n t e v i d e n c e 
a t h e a r i n g on t h e i s s u e o f permanent d i s a b i l i t y . The l a s t sentence o f t h e new 
s t a t u t e r e a d s : 

"The f i n d i n g s o f t h e m e d i c a l a r b i t e r o r p a n e l o f m e d i c a l a r 
b i t e r s s h a l l be s u b m i t t e d t o t h e department f o r r e c o n s i d e r a t i o n o f 
t h e d e t e r m i n a t i o n o r d e r o r n o t i c e o f c l o s u r e , and no subsequent med
i c a l e v i d e n c e o f t h e worker's impairment i s a d m i s s i b l e b e f o r e t h e 
d e p a r t m e n t , t h e board o r t h e c o u r t s f o r purposes o f making f i n d i n g s 
o f i m p a i r m e n t on t h e c l a i m c l o s u r e . " (Emphasis added.) 

Here, where t h e r e has been no m e d i c a l a r b i t e r r e p o r t , t h e p r o h i b i t i o n 
a g a i n s t s u b m i s s i o n o f a d d i t i o n a l m e d i c a l evidence does n o t " k i c k i n . " L e g i s l a 
t i v e h i s t o r y s u p p o r t s t h e premise t h a t t h e p r o h i b i t i o n i s a p p l i c a b l e where t h e 
m e d i c a l a r b i t e r p r o c e d u r e i s used. Hearings on Senate B i l l 1197 b e f o r e t h e 
J o i n t I n t e r i m S p e c i a l Committee on Workers' Compensation, (May 4, 1990, Tape 11, 
S i d e A, i n r e s p o n d i n g t o t h e q u e s t i o n o f whether f u r t h e r m e d i c a l e v a l u a t i o n s 
w o u l d be a l l o w e d : " [ M ] y i m p r e s s i o n was t h a t a f t e r r e c o n s i d e r a t i o n had been r e 
q u e s t e d and an e x t e n t o f d i s a b i l i t y and impairment had been d e t e r m i n e d by a 
p a n e l o f m e d i c a l a r b i t e r s , t h e r e would be no f u r t h e r e v a l u a t i o n f o r o r a g a i n s t 
t h e d i s a b i l i t y award." (Emphasis added.) Statement o f J i m Edmunson, S t a t e Repre
s e n t a t i v e ; ( I d . , May 4, 1990, Tape 17, Side B: " A f t e r t h e p a n e l [ o f m e d i c a l 
a r b i t e r s ] has come t o t h e i r c o n c l u s i o n , t h e r e c a n ' t be a d d i t i o n a l i n f o r m a t i o n o r 
"evidence." (Emphasis added.) Statement o f Gene D e r f l e r , S t a t e R e p r e s e n t a t i v e . ) 

A r e v i e w o f t h e l e g i s l a t i v e h i s t o r y r e v e a l s t h a t a key purpose o f t h e med
i c a l a r b i t e r p r o c e d u r e was t o c u t down on t h e c o s t s o f l i t i g a t i o n i n t h e s e 
cases. ( I d . , May 3, 1990, Tape 2, Side B: "So we t h i n k t h i s [ m e d i c a l a r b i t e r 
p r o c e d u r e ] w i l l save t h e system a good d e a l o f money on h e a r i n g s . " Testimony o f 
C e c i l T i b b e t t s , w i t n e s s ; I d . , May 4, 1990, Tape 15, Side B, a f t e r d i s c u s s i n g a 
w o r k e r who had e i g h t independent m e d i c a l e x a m i n a t i o n s : "That would q u i t . We 
w o u l d n ' t have t o p u t people t h r o u g h t h a t s i t u a t i o n and t h e n e e d l e s s l i t i g a t i o n 
t h a t e x i s t s . And n o t t o mention t h e expense." Statement o f Bob S h i p r a c k , S t a t e 
R e p r e s e n t a t i v e . ) 

W i t n e s s e s a t t h e h e a r i n g s b e l i e v e d t h a t t h e L e g i s l a t u r e ' s method o f c u t 
t i n g t h e c o s t o f l i t i g a t i o n t h r o u g h t h e m e d i c a l a r b i t e r p r o c e d u r e meant t h a t a 
p a r t y has l e s s o f an o p p o r t u n i t y t o p a r t i c i p a t e i n t h e p r o c e d u r e l e a d i n g t o t h e 
award. Lawyers e x p e r i e n c e d i n r e p r e s e n t i n g t h e i n t e r e s t s o f p a r t i e s i n w o r k e r s ' 
compensation p r o c e e d i n g s had concerns r e g a r d i n g t h e e x c l u s i o n o f e v i d e n c e i n t h e 
m e d i c a l a r b i t e r p r o c e d u r e . Hearings on Senate B i l l 1197 b e f o r e t h e J o i n t I n 
t e r i m S p e c i a l Committee on Workers' Compensation (May 3, 1990, Tape 9, Side A: 
"The l a s t p a r t o f t h a t l a s t sentence r e f e r r i n g t o t h e consequences o f t h e 
a r b i t e r , t h e m e d i c a l p a n e l a p p o i n t e d by t h e d i r e c t o r t o make t h e f i n a l d e c i s i o n s 
on permanent d i s a b i l i t y , says no new m e d i c a l evidence o f t h e w o r k e r ' s i m p a i r m e n t 
i s a d m i s s i b l e i n t h e r e c o r d o f t h e c l a i m . I s i m p l y want t o suggest t o you 
p e o p l e t h a t no m a t t e r what t h e purpose o f t h i s b i l l i s i n terms o f r e d u c i n g 
c o s t s f o r e m p l o y e r s , r e d u c i n g l i t i g a t i o n , any o f t h o s e t h i n g s , I d o n ' t t h i n k 
y o u ' r e g o i n g t o f i n d t h a t purpose served ever by e x c l u d i n g e v i d e n c e o f f a c t s 
t h a t have happened i n t h e r e a l w o r l d . " Testimony o f David Force, w i t n e s s ; I d . , 
Tape 10, Side A: "The p r o v i s i o n t h a t workers cannot p u t any new e v i d e n c e i n t h e 
r e c o r d a f t e r t h e appeal t o t h e m e d i c a l a r b i t e r r e a l l y makes t h e h e a r i n g s p r o c e s s 
a l m o s t w o r t h l e s s . . . . [ I ] f he [ t h e p a r t y ] can come up w i t h some e v i d e n c e f o r 
t h e h e a r i n g s o f f i c e r , l e t him p r e s e n t i t . Why do you want t o keep t h a t o u t ? " 
Testimony o f C h a r l e s W i l l i a m s o n , w i t n e s s ; I d . : " I f y o u ' r e demanding t h e y [ t h e 
p a r t y ] go back t o a n o t h e r governmental agency and t h e n t h e i r r i g h t t o p r e s e n t 
more e v i d e n c e i s f r o z e n , t h e y are n o t g o i n g t o f e e l l i k e t h e y ' v e had t h e i r 
o p p o r t u n i t y t o p r e s e n t t h e i r case. . . . You can have a m e d i c a l a r b i t e r and 
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t h a t ' s t h e l a s t t i m e you g e t t o p r e s e n t m e d i c a l o r m e a n i n g f u l t e s t i m o n y . . . . I 
s u b m i t t o you t h a t t h e i n d i v i d u a l s who are coming t h r o u g h t h i s system a r e g o i n g 
t o be l e a v i n g i t w i t h one v e r y c l e a r t h o u g h t i n mind. And t h a t i s s i m p l y I d i d 
n o t have a v e r y f a i r s h o t . Nobody l i s t e n e d t o me. Nobody wanted t o hear f r o m 
me. They w o u l d n ' t even l i s t e n t o t h e evidence I wanted t o p u t on." Testimony 
o f D a v i d H i t t l e , w i t n e s s ; May 4, 1990, Tape 17, Side B: " I f you say t h a t you 
cannot i n t r o d u c e e v i d e n c e t h a t you g e n e r a t e once you a c q u i r e t h e r e s p o n s i b i l i t y 
f o r r e p r e s e n t i n g a c l i e n t a t a h e a r i n g , t h e n what you t e n d t o do i s t o m a g n i f y 
t h e c y n i c i s m t h a t many wor k e r s now have about a system t h a t makes i t s f i n a l 
d e c i s i o n s a t t h e l e v e l o f b u r e aucracy and does n o t p r e s e n t t h e o p p o r t u n i t y f o r a 
d e c i s i o n maker l i k e a r e f e r e e o r some o t h e r independent p r o c e s s . " Testimony o f 
B r i a n Welch, w i t n e s s . ) 

F u r t h e r , t h e s u b m i s s i o n o f a m e d i c a l a r b i t e r ' s r e p o r t does n o t n e c e s s a r i l y 
p r o t e c t t h e p a r t i e s , when one c o n s i d e r s t h a t t h e y have no o p p o r t u n i t y t o s u p p l y 
t h e a r b i t e r w i t h t h e c o r r e c t h i s t o r y o f t h e case ( o u t s i d e o f an o r a l h i s t o r y 
g i v e n by t h e w o r k e r a t t h e t i m e o f t h e e x a m i n a t i o n , i f t h e r e i s an e x a m i n a t i o n ) 
o r t o ask t h e s p e c i f i c q u e s t i o n s t h a t need t o be answered i n a p a r t i c u l a r case. 
N e i t h e r a r e t h e y s u p p l i e d w i t h a copy o f t h e h i s t o r y o r t h e q u e s t i o n s g i v e n t o 
t h e a r b i t e r by t h e Department. F u r t h e r , g i v e n t h e complete p r o h i b i t i o n a g a i n s t 
subsequent m e d i c a l e v i d e n c e , t h e p a r t i e s a p p a r e n t l y have no o p p o r t u n i t y t o 
c r oss-examine t h e m e d i c a l a r b i t e r a t h e a r i n g t o d e t e r m i n e t h e a r b i t e r ' s q u a l i f i 
c a t i o n s , t o d e t e r m i n e i f t h e a r b i t e r had t h e c o r r e c t and c o m p l e t e h i s t o r y o f t h e 
case, o r t o d e t e r m i n e even i f t h e a r b i t e r focused on t h e c o r r e c t body p a r t and 
compensable c o n d i t i o n . ORS 656.310(2) r e g a r d i n g t h e r i g h t t o c ross-examine a 
d o c t o r whose r e p o r t has been a d m i t t e d i n t o e vidence i s n o t a p p l i c a b l e s i n c e t h e 
r e p o r t i s o f f e r e d by t h e S t a t e and n o t by a p a r t y . I n essence, t h e m e d i c a l 
a r b i t e r i s a w i t n e s s who has been i n s e r t e d i n t o t h e case by t h e S t a t e and who 
g i v e s e v i d e n c e , b u t u n l i k e any o t h e r m e d i c a l e v i d e n c e t h a t i s a d m i t t e d , t h e p a r 
t i e s a r e u n a b l e t o e s t a b l i s h t h e b a s i s f o r t h e o p i n i o n o r t o e s t a b l i s h whether 
t h e o p i n i o n i s r e l i a b l e . 

I n c o n c l u s i o n , we f i n d t h a t t h e m e d i c a l a r b i t e r p r o c e d u r e i n ORS 
656.268(7) does n o t n e c e s s a r i l y o p e r a t e " t o p r o t e c t i n d i v i d u a l s d e a l i n g w i t h an 
agency," b u t was e n a c t e d t o c u t down on t h e c o s t s o f l i t i g a t i o n . The f a i l u r e o f 
t h e Department t o f o l l o w t h a t procedure a c t u a l l y a l l o w e d t h e p a r t i e s an improved 
o p p o r t u n i t y t o submit m e d i c a l evidence a t h e a r i n g on t h e i s s u e o f permanent d i s 
a b i l i t y , s i n c e t h e p r o h i b i t i o n a g a i n s t submission o f f u r t h e r e v i d e n c e i s n o t 
a p p l i c a b l e . We would remand t h e case t o t h e Hearings D i v i s i o n t o c o n d u c t a de 
novo h e a r i n g on t h e m a t t e r and t o i s s u e an o r d e r on t h e m e r i t s w h i c h a f f i r m s , 
m o d i f i e s o r r e v e r s e s t h e award made i n t h e August 29, 1991 Order on R e c o n s i d e r a 
t i o n . 

A p r i l 7, 1992 C i t e as 44 Van N a t t a 702 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY L. WALDRUPE, Claimant 

WCB Case Nos. 90-17608 & 90-13576 
ORDER ON RECONSIDERATION 

Welch, e t a l . , C l aimant A t t o r n e y s 
R o d e r i c k D. P e t e r s , Defense A t t o r n e y 
Vavrosky, e t a l . , Defense A t t o r n e y s 

On J a n u a r y 7, 1992 and January 10, 1992, we w i t h d r e w our December 13, 1992 
Order on Review f o r r e c o n s i d e r a t i o n . T h i s a c t i o n was t a k e n t o c o n s i d e r 
c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n o f our o r d e r w h i c h had h e l d t h a t t h e Hear
i n g s D i v i s i o n l a c k e d j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s h e a r i n g r e q u e s t 
c o n c e r n i n g t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s s u r g e r y c l a i m . 
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Co n t e n d i n g t h a t t h e employer's d e n i a l a l s o r a i s e d t h e i s s u e s o f aggrava
t i o n , as w e l l as a c a u s a l r e l a t i o n s h i p between t h e s u r g e r y and c l a i m a n t ' s com
p e n s a b l e i n j u r y , c l a i m a n t a s s e r t e d t h a t t h e Referee was a u t h o r i z e d t o c o n s i d e r 
t h e m a t t e r . I n w i t h d r a w i n g our o r d e r , we g r a n t e d t h e employer an o p p o r t u n i t y t o 
res p o n d . Having r e c e i v e d t h a t response, we proceed w i t h our r e c o n s i d e r a t i o n . 

As a p r e l i m i n a r y m a t t e r , we not e t h a t SAIF has a l s o s u b m i t t e d a response 
t o c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n . SAIF's p r i o r p a r t i c i p a t i o n i n t h i s 
m a t t e r has c o n s i s t e d o f i t s r e q u e s t t h a t t h e Board a f f i r m t h a t p o r t i o n o f t h e 
Re f e r e e ' s o r d e r t h a t d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t f r o m SAIF's d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m . The a f o r e m e n t i o n e d p o r t i o n o f t h e Referee's 
o r d e r was n o t c o n t e s t e d on Board r e v i e w . Moreover, our abatement o r d e r s g r a n t e d 
t h e s e l f - i n s u r e d employer ( t h e p a r t y which had appealed t h e R e f e r e e ' s o r d e r ) t h e 
o p p o r t u n i t y t o respond t o c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n . Inasmuch as 
SAIF was n e i t h e r r e q u e s t e d t o respond t o c l a i m a n t ' s m o t i o n nor a r e i t s i n t e r e s t s 
i n t h i s case impacted by t h e i s s u e s r a i s e d by c l a i m a n t ' s m o t i o n , SAIF's response 
has n o t been c o n s i d e r e d . 

To b e g i n , we amend our p r i o r " F i n d i n g s o f F a c t . " S p e c i f i c a l l y , we adopt 
t h e R e f e r e e ' s " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . Dr. Puz i s s 
has n o t p e r f o r m e d t h e d e n i e d s u r g e r y . F u r t h e r m o r e , Dr. Nathan's s t a t u s i n t h i s 
case i s n o t as an independent m e d i c a l examiner, b u t r a t h e r as a surgeon who has 
p e r f o r m e d two s u r g e r i e s on c l a i m a n t . 

We t u r n t o t h e m e r i t s o f c l a i m a n t ' s c o n t e n t i o n s . I n r e a c h i n g o u r c o n c l u 
s i o n t h a t t h e H e a r i n g s D i v i s i o n l a c k e d j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s hear
i n g r e q u e s t we r e l i e d on Tracy Johnson, 43 Van N a t t a 2546 ( 1 9 9 1 ) . We reasoned 
t h a t s i n c e t h e employer's d e n i a l was based on a c o n t e n t i o n t h a t c l a i m a n t had ex
ceeded t h e number o f a t t e n d i n g p h y s i c i a n s o f h i s c h o i c e p u r s u a n t t o ORS 
6 5 6 . 2 4 5 ( 3 ) ( a ) , t h e Referee was w i t h o u t a u t h o r i t y t o address t h e d i s p u t e . 

C l a i m a n t n e i t h e r c o n t e s t s our d e t e r m i n a t i o n t h a t t h e employer's d e n i a l was 
based on ORS 6 5 6 . 2 4 5 ( 3 ) ( a ) nor our r e l i a n c e on t h e Johnson h o l d i n g . I n s t e a d , he 
argues t h a t we r e t a i n j u r i s d i c t i o n over t h i s m a t t e r because t h e employer's 
d e n i a l a l s o r a i s e d t h e i s s u e o f a g g r a v a t i o n , as w e l l as a c a u s a l r e l a t i o n s h i p 
between t h e s u r g e r y and c l a i m a n t ' s compensable i n j u r y . We s h a l l r espond t o each 
c o n t e n t i o n s e p a r a t e l y . 

C l a i m a n t contends t h a t we r e t a i n j u r i s d i c t i o n over t h i s case because t h e 
employer d e n i e d t h e e x i s t e n c e o f a c a u s a l r e l a t i o n s h i p between t h e proposed 
s u r g e r y and c l a i m a n t ' s compensable i n j u r y . 

We have r e c e n t l y h e l d t h a t t h e Board has j u r i s d i c t i o n t o c o n s i d e r d i s p u t e s 
c o n c e r n i n g whether m e d i c a l t r e a t m e n t i s c a u s a l l y r e l a t e d t o t h e compensable i n 
j u r y . M i c h a e l A. Jaguay. 44 Van N a t t a 173 (1992). We have f u r t h e r reasoned 
t h a t d i s p u t e s r e g a r d i n g proposed m e d i c a l t r e a t m e n t , as w e l l as t h o s e r e g a r d i n g 
c u r r e n t m e d i c a l t r e a t m e n t , a re w i t h i n t h e D i r e c t o r ' s o r i g i n a l j u r i s d i c t i o n i n 
accordance w i t h ORS 656.327. K e v i n S. K e l l e r , 44 Van N a t t a 225 ( 1 9 9 2 ) . 

Here, t h e Referee i d e n t i f i e d one o f t h e i s s u e s f o r r e s o l u t i o n t o be 
whether c l a i m a n t ' s s u r g e r y was "connected" t o c l a i m a n t ' s 1985 c l a i m w i t h t h e em
p l o y e r . F u r t h e r m o r e , a t t h e c o n c l u s i o n o f h i s o r d e r , t h e Referee s t a t e d as f o l 
l o w s : "Since t h e i s s u e s seem t o have narrowed t o c l a i m a n t ' s h a v i n g had t o o many 
t r e a t i n g d o c t o r s , r a t h e r t h a n was t h e s u r g e r y necessary and con n e c t e d t o t h e 
December 2, 1985 i n j u r y , I f i n d i n c l a i m a n t ' s f a v o r . " 

On r e v i e w , n e i t h e r p a r t y c o n t e s t e d t h e Referee's i d e n t i f i c a t i o n o f t h e 
s a l i e n t i s s u e nor h i s c o n c l u s i o n t h a t t h e s u r g e r y was r e l a t e d t o c l a i m a n t ' s 1985 
c l a i m w i t h t h e employer. Rather, t h e employer p r i m a r i l y f o c u s e d i t s a t t e n t i o n 
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on t h e p e r s u a s i v e n e s s o f Dr. P u z i s s ' o p i n i o n i n l i g h t o f i t s c o n t e n t i o n t h a t t h e 
surgeon had n o t a t t a i n e d t h e l e v e l o f c l a i m a n t ' s " a t t e n d i n g p h y s i c i a n " under t h e 
a p p r o p r i a t e s t a t u t o r y and a d m i n i s t r a t i v e r e q u i r e m e n t s . Moreover, c l a i m a n t r e 
sponded t h a t t h e R eferee d i d n o t e r r i n f i n d i n g t h a t Dr. P u z i s s was c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n and t h a t Dr. P u z i s s ' o p i n i o n c o n c e r n i n g t h e proposed s u r g e r y 
was p e r s u a s i v e . 

N o t w i t h s t a n d i n g t h e employer's apparent c o n c e s s i o n o f a c a u s a l r e l a t i o n 
s h i p between t h e s u r g e r y and c l a i m a n t ' s compensable i n j u r y , t h e f a c t remains 
t h a t a d i s p u t e r e g a r d i n g t h i s c a u s a l r e l a t i o n s h i p q u e s t i o n e x i s t e d a t t h e t i m e 
o f h e a r i n g and was r e s o l v e d by t h e Referee's o r d e r . Under such c i r c u m s t a n c e s , 
t h e Board and i t s H e a r i n g s D i v i s i o n have j u r i s d i c t i o n t o c o n s i d e r such d i s p u t e s . 
M i c h a e l A. Jaquay, supra. Consequently, we a f f i r m t h e Referee's o r d e r i n s o f a r 
as he f o u n d c l a i m a n t ' s s u r g e r y t o be c a u s a l l y r e l a t e d t o c l a i m a n t ' s 1985 c l a i m 
w i t h t h e employer. 

A l t h o u g h we have found t h e c o n d i t i o n f o r which Dr. P u z i s s proposes s u r g e r y 
t o be c a u s a l l y r e l a t e d t o c l a i m a n t ' s 1985 i n j u r y , d i s p u t e s c o n t i n u e t o r e m a i n 
c o n c e r n i n g whether Dr. P u z i s s i s an a t t e n d i n g p h y s i c i a n and whether t h e proposed 
s u r g e r y i s r e a s o n a b l e and necessary. As p r e v i o u s l y d i s c u s s e d , t h e d i s p u t e r e 
g a r d i n g t h e s t a t u s o f Dr. P u z i s s as an a t t e n d i n g p h y s i c i a n i s s u b j e c t t o t h e 
D i r e c t o r ' s j u r i s d i c t i o n under ORS 6 5 6 . 2 4 5 ( 3 ) ( a ) . Tracy Johnson, s u p r a . More
o v e r , t h e d i s p u t e c o n c e r n i n g whether t h e proposed s u r g e r y i s r e a s o n a b l e and 
n e c e s s a r y t r e a t m e n t i s l i k e w i s e under t h e D i r e c t o r ' s j u r i s d i c t i o n p u r s u a n t t o 
ORS 6 5 6 . 3 2 7 ( 1 ) . K e v i n S. K e l l e r , supra. Inasmuch as t h e Board and H e a r i n g s 
D i v i s i o n l a c k j u r i s d i c t i o n t o c o n s i d e r t h e a f o r e m e n t i o n e d m e d i c a l t r e a t m e n t d i s 
p u t e s , we v a c a t e t h e Referee's o r d e r i n s o f a r as he found t h a t Dr. P u z i s s was 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n and t h a t t h e proposed s u r g e r y was r e a s o n a b l e and 
n e c e s s a r y . The r e s o l u t i o n o f t h o s e d i s p u t e s i s s u b j e c t t o t h e j u r i s d i c t i o n o f 
t h e D i r e c t o r . 

F i n a l l y , we t u r n t o c l a i m a n t ' s c o n t e n t i o n t h a t we r e t a i n j u r i s d i c t i o n t o 
c o n s i d e r t h e a g g r a v a t i o n i s s u e . 

I n a d d i t i o n t o o b j e c t i n g t o t h e number o f c l a i m a n t ' s a t t e n d i n g p h y s i c i a n s , 
t h e e mployer's d e n i a l a l s o r e f u s e d c l a i m a n t ' s a t t o r n e y ' s June 6, 1990 r e q u e s t 
t h a t t h e c l a i m be reopened. T h i s r e q u e s t f o r c l a i m r e o p e n i n g was a p p a r e n t l y 
based on Dr. P u z i s s ' June 1, 1990 r e p o r t s e e k i n g a u t h o r i z a t i o n f o r s u r g e r y . 
F u r t h e r m o r e , no b a s i s , o t h e r t h a n t h e performance o f t h e proposed s u r g e r y , has 
been advanced i n s u p p o r t o f c l a i m a n t ' s r e q u e s t f o r c l a i m r e o p e n i n g . 

W i t h o u t q u e s t i o n , a r e f u s a l t o reopen a c l a i m f o r a g g r a v a t i o n r a i s e s a 
" q u e s t i o n c o n c e r n i n g a c l a i m , " t h e r e b y e n t i t l i n g a worker t o r e q u e s t a h e a r i n g . 
See ORS 6 5 6 . 2 8 3 ( 1 ) . Moreover, s i n c e a worker's r i g h t t o r e c e i v e compensation i s 
d i r e c t l y i n i s s u e , t h e a p p r o p r i a t e l i t i g a t i o n forum f o r such a d i s p u t e i s t h e 
H e a r i n g s D i v i s i o n . See ORS 656.704(3). 

N e v e r t h e l e s s , i n t h e p r e s e n t case, c l a i m a n t ' s r e o p e n i n g r e q u e s t was con
t i n g e n t on whether Dr. P u z i s s ' s u r g e r y r e q u e s t s h o u l d be a u t h o r i z e d . S i n c e 
e l e c t i v e s u r g e r y r e q u e s t s can o n l y be made by an a t t e n d i n g surgeon (OAR 436-10-
0 7 0 ( 1 ) ) , t h e v i a b i l i t y o f Dr. P u z i s s ' r e q u e s t i s dependent on whether he i s an 
a t t e n d i n g p h y s i c i a n under ORS 6 5 6 . 2 4 5 ( 3 ) ( a ) . Consequently, i t f o l l o w s t h a t con
s i d e r a t i o n o f any c l a i m r e o p e n i n g i s s u e must a w a i t t h e D i r e c t o r ' s d e t e r m i n a t i o n 
as t o w h e t h e r c l a i m a n t may change h i s a t t e n d i n g p h y s i c i a n t o Dr. P u z i s s . 

T h e r e f o r e , l i t i g a t i o n o f t h a t p o r t i o n o f t h e employer's d e n i a l w h i c h p e r 
t a i n e d t o an a g g r a v a t i o n c l a i m based on t h e proposed s u r g e r y must be d e f e r r e d 
p e n d i n g D i r e c t o r r e s o l u t i o n o f t h e " a t t e n d i n g p h y s i c i a n " d i s p u t e . As an admin
i s t r a t i v e m a t t e r , when, as he r e , a Referee i s r e q u i r e d t o c o n s i d e r i s s u e s t h a t 
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a r e encompassed w i t h i n one WCB Case Number i n a manner t h a t w i l l f i n a l l y r e s o l v e 
some i s s u e s and d e f e r o t h e r s f o r r e s o l u t i o n a t a f u t u r e d a t e , t h e f o l l o w i n g p r o 
cedure i s recommended. The Referee s h o u l d d i r e c t t h e C e n t r a l F i l e s S e c t i o n o f 
t h e H e a r i n g s D i v i s i o n t o c r e a t e a new WCB Case Number t o w h i c h t h e Referee w i l l 
t h e n a s s i g n t h e d e f e r r e d i s s u e ( s ) . 

T h i s recommended a d m i n i s t r a t i v e procedure i s des i g n e d t o p e r m i t t h e Ref
e r e e t o i s s u e a f i n a l , a p p e a l a b l e o r d e r r e s o l v i n g t h e i s s u e s w h i c h a r e p r e s e n t l y 
v i a b l e under a s p e c i f i c WCB Case Number, w h i l e a l s o r e t a i n i n g a n o t h e r WCB Case 
Number d e f e r r i n g a c t i o n on t h e i s s u e s which must a w a i t r e s o l u t i o n . I n t h i s man
n e r , t h e " f i n a l l y r e s o l v e d " i s s u e s can be s e p a r a t e d from t h e " d e f e r r e d " i s s u e s , 
t h e r e b y a v o i d i n g p o t e n t i a l c o n f u s i o n s which would i n e v i t a b l y r e s u l t i f one WCB 
Case Number i n v o l v e d b o t h t y p e s o f i s s u e s . For example, i f o n l y one WCB Case 
Number was used i n case such as t h i s , t h e case a d m i n i s t r a t i v e l y c o u l d be i n two 
l o c a t i o n s a t t h e same t i m e ; on Board r e v i e w o f an appealed R e f e r e e ' s o r d e r and 
a l s o i n d e f e r r e d s t a t u s a w a i t i n g a D i r e c t o r ' s d e c i s i o n . 

To r e t u r n t h e " a g g r a v a t i o n / s u r g e r y " i s s u e t o i t s a p p r o p r i a t e s t a t u s o f 
" d e f e r r a l " and t o a v o i d any p o t e n t i a l a d m i n i s t r a t i v e c o n f u s i o n , t h e C e n t r a l 
F i l e s S e c t i o n o f t h e Hearings D i v i s i o n i s d i r e c t e d t o a s s i g n a new WCB Case Num
ber t o t h e a g g r a v a t i o n / s u r g e r y i s s u e . L i t i g a t i o n o f t h i s new case w i l l t h e n be 
d e f e r r e d p e n d i n g t h e D i r e c t o r ' s d e c i s i o n c o n c e r n i n g t h e proposed s u r g e r y . The 
p a r t i e s a r e r e q u e s t e d t o keep t h e D o c k e t i n g S e c t i o n f u l l y a p p r i s e d o f f u r t h e r 
d evelopments r e g a r d i n g t h e a g g r a v a t i o n / s u r g e r y i s s u e . 

I n r e a c h i n g t h i s c o n c l u s i o n , we wis h t o emphasize t h a t a R e f e r e e may p r o 
ceed t o c o n s i d e r an a g g r a v a t i o n i s s u e based on a t h e o r y t h a t a c l a i m a n t ' s c u r 
r e n t c o n d i t i o n ( i r r e s p e c t i v e o f a proposed s u r g e r y ) c o n s t i t u t e s a w o r s e n i n g o f a 
compensable i n j u r y s i n c e t h e l a s t award o r arrangement o f compensation. Should 
such a t h e o r y be advanced, i t would be unnecessary f o r a Referee t o have a new 
WCB Case Number c r e a t e d f o r d e f e r r a l . Yet, as p r e v i o u s l y n o t e d , no b a s i s o t h e r 
t h a n c l a i m a n t ' s s u r g e r y r e q u e s t was a s s e r t e d as a ground f o r h i s a g g r a v a t i o n 
c l a i m . 

I n c o n c l u s i o n , we h o l d t h a t t h e Hearings D i v i s i o n l a c k e d j u r i s d i c t i o n t o 
c o n s i d e r c l a i m a n t ' s h e a r i n g r e q u e s t i n s o f a r as i t p e r t a i n e d t o t h e i s s u e s o f 
whether Dr. P u z i s s was an a t t e n d i n g p h y s i c i a n and whether t h e proposed s u r g e r y 
was r e a s o n a b l e and necessary. Since such d i s p u t e s a re s u b j e c t t o t h e j u r i s d i c 
t i o n o f t h e D i r e c t o r , t h o s e p o r t i o n s o f t h e Referee's o r d e r w h i c h p e r t a i n e d t o 
t h o s e i s s u e s must be v a c a t e d and those p o r t i o n s o f c l a i m a n t ' s h e a r i n g r e q u e s t 
r e g a r d i n g t h o s e i s s u e s s h a l l be d i s m i s s e d . 

We f u r t h e r c o n c l u d e t h a t , s i n c e t h e employer's a g g r a v a t i o n d e n i a l was 
based on t h e proposed s u r g e r y , i t would be premature f o r us t o c o n s i d e r 
c l a i m a n t ' s d e n i e d a g g r a v a t i o n c l a i m because t h e c l a i m i s c o n t i n g e n t on whether 
t h e D i r e c t o r d e t e r m i n e s t h a t t h e proposed s u r g e r y s h o u l d be p e r f o r m e d . Inasmuch 
as l i t i g a t i o n o f t h i s m a t t e r s h o u l d be d e f e r r e d , we d i r e c t t h e C e n t r a l F i l e s 
S e c t i o n o f t h e H e a r i n g s D i v i s i o n t o a s s i g n a new WCB Case Number t o t h i s i s s u e . 
L i t i g a t i o n o f t h i s a g g r a v a t i o n / s u r g e r y i s s u e w i l l be d e f e r r e d p e n d i n g t h e D i r e c 
t o r ' s d e c i s i o n c o n c e r n i n g t h e proposed s u r g e r y . The p a r t i e s a r e r e q u e s t e d t o 
keep t h e H e a r i n g s D i v i s i o n f u l l y a p p r i s e d o f f u t u r e developments c o n c e r n i n g t h i s 
m a t t e r . 

F i n a l l y , we a f f i r m t h e Referee's o r d e r i n s o f a r as t h e Referee f o u n d 
c l a i m a n t ' s c u r r e n t c o n d i t i o n and proposed s u r g e r y c a u s a l l y r e l a t e d t o c l a i m a n t ' s 
1985 i n j u r y c l a i m . 

I n l i g h t o f our c o n c l u s i o n s , we m o d i f y t h e Referee's $2,750 a t t o r n e y f e e 
award f o r t o t a l l y p r e v a i l i n g a g a i n s t t h e employer's d e n i a l . As a r e s u l t o f our 
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d e c i s i o n , c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t t h e em
p l o y e r ' s d e n i a l o f a c a u s a l r e l a t i o n s h i p between t h e c u r r e n t c o n d i t i o n / p r o p o s e d 
s u r g e r y and c l a i m a n t ' s compensable i n j u r y . ORS 656.386( 1 ) . I n a d d i t i o n , c l a i m 
a n t i s e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on Board r e v i e w c o n c e r n i n g h i s 
s u c c e s s f u l d e f e n s e o f t h a t p o r t i o n o f t h e Referee's o r d e r . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t 
a r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t t h e h e a r i n g l e v e l 
and on Board r e v i e w c o n c e r n i n g t h e "causal r e l a t i o n s h i p " i s s u e i s $1,500, t o be 
p a i d by t h e s e l f - i n s u r e d employer. T h i s f e e i s i n l i e u o f , r a t h e r t h a n i n a d d i 
t i o n t o , t h e Referee's $2,750 a t t o r n e y f e e award. I n r e a c h i n g t h i s c o n c l u s i o n , 
we have c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d 
and c l a i m a n t ' s a p p e l l a t e b r i e f s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t t h e p r i m a r y f o c u s o f t h i s d i s p u t e 
a t b o t h t h e h e a r i n g s l e v e l and on Board r e v i e w were t h e " a t t e n d i n g p h y s i c i a n " 
and " r e a s o n a b l e and necessary" i s s u e s , m a t t e r s w h i c h we have d e t e r m i n e d a r e n o t 
s u b j e c t t o o u r j u r i s d i c t i o n . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented and m o d i f i e d h e r e i n , we 
adhere t o and r e p u b l i s h our December 13, 1991 o r d e r e f f e c t i v e t h i s d a t e . The 
p a r t i e s ' r i g h t s o f appeal s h a l l b e g i n t o r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

Board Member Gunn, s p e c i a l l y concurring. 

T h i s d e c i s i o n i s i n accordance w i t h t h e Board's h o l d i n g i n T r a c y Johnson, 
43 Van N a t t a 2546 ( 1 9 9 1 ) . Inasmuch as Johnson i s e x i s t i n g case p r e c e d e n t , I am 
c o n s t r a i n e d t o f o l l o w i t under t h e d o c t r i n e o f s t a r e d e c i s i s . N e v e r t h e l e s s , I 
w r i t e t h i s s p e c i a l c o n c u r r e n c e t o r e i t e r a t e t h e r e a s o n i n g e x p r e s s e d i n my d i s 
s e n t i n g o p i n i o n i n Johnson. 

Board Member K i n s l e y , s p e c i a l l y concurring. 

T h i s d e c i s i o n i s i n accordance w i t h t h e Board's h o l d i n g i n K e v i n S. 
K e l l e r , 44 Van N a t t a 225 (1 9 9 2 ) , and Tracy Johnson, 43 Van N a t t a 2546 ( 1 9 9 1 ) . 
Inasmuch as K e l l e r and Johnson a re e x i s t i n g case p r e c e d e n t , I am c o n s t r a i n e d t o 
f o l l o w them under t h e d o c t r i n e o f s t a r e d e c i s i s . N e v e r t h e l e s s , I w r i t e t h i s 
s p e c i a l c o n c u r r e n c e t o r e i t e r a t e t h e r e a s o n i n g expressed i n my d i s s e n t i n g o p i n 
i o n s i n K e l l e r and Johnson. I f u r t h e r n o t e t h a t had my r e a s o n i n g p r e v a i l e d , a l l 
i s s u e s i n t h i s m a t t e r c o u l d have been heard, r e s u l t i n g i n a f i n a l d i s p o s i t i o n o f 
t h e case. F i n a l l y , t h i s method o f r e q u i r i n g t h e p a r t i e s t o s e q u e n t i a l l y appear 
b e f o r e s e p a r a t e a d m i n i s t r a t i v e forums t o r e s o l v e t h e i r d i s p u t e s i n c r e a s e s t h e 
c o s t s t o t h e p a r t i e s , as w e l l as t o t h e system, and d e l a y s r e s o l u t i o n o f t h e 
case. 

Board Member Tenenbaum, s p e c i a l l y concurring. 

I j o i n i n Member K i n s l e y ' s s p e c i a l concurrence w i t h r e s p e c t t o h e r o b s e r 
v a t i o n s c o n c e r n i n g t h e K e l l e r d e c i s i o n and t h e c o s t l y d e l a y s r e s u l t i n g f r o m t h i s 
r e s o l u t i o n p r o c e s s . 
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I n t h e M a t t e r o f t h e Compensation o f 
PATRICIA M. DEMETRAKOS, Claimant 

WCB Case Nos. 89-23972, 89-19849, 89-17230 & 89-23971 
CORRECTED ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
H. Thomas Anderson ( S a i f ) , Defense A t t o r n e y 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee B l a c k ' s o r d e r w h i c h 
f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s be
cause she had v o l u n t a r i l y w i t h d r a w n from t h e work f o r c e a t t h e t i m e o f her d i s 
a b i l i t y f o r a compensable b i l a t e r a l h a n d / w r i s t c o n d i t i o n . L i b e r t y N o r t h w e s t I n 
surance C o r p o r a t i o n f i l e d a c r o s s - r e q u e s t f o r r e v i e w , b u t has w i t h d r a w n t h a t r e 
qu e s t i n i t s r e s p o n d e n t ' s b r i e f . On r e v i e w , t h e i s s u e i s c l a i m a n t ' s e n t i t l e m e n t 
t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s under her c l a i m w i t h L i b e r t y N o r t h w e s t . 
We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t gave her two week n o t i c e o f r e t i r e m e n t t o her employer on August 
3, 1989. ( T r . 8 1 ; Ex. 3 3 ) . The p e r s o n n e l a c t i o n f o r m t h a t c l a i m a n t o r i g i n a l l y 
s u b m i t t e d l i s t e d t h e reason f o r her t e r m i n a t i o n as " r e t i r e m e n t . " (Ex. 3 3 ) . 

C l a i m a n t ' s l a s t day o f work was scheduled t o be August 18, 1989. However, 
c l a i m a n t ' s a c t u a l l a s t day o f work was August 1 1 , 1989. She t o o k " p e r s o n a l 
l e a v e " days on t h e 1 4 t h , 1 5 t h and 16th o f August 1989, because she would have 
l o s t h e r " p e r s o n a l l e a v e " days had she n o t t a k e n them. C l a i m a n t t o o k s i c k l e a v e 
on t h e 1 7 t h and t h e 1 8 t h o f August 1989. ( T r . 8 2 ) . I n September 1989, c l a i m a n t 
c o n t a c t e d her s u p e r v i s o r and asked t h a t t h e p e r s o n n e l a c t i o n f o r m be changed t o 
i n d i c a t e t h a t h er t e r m i n a t i o n was due t o d i s a b i l i t y r a t h e r t h a n r e t i r e m e n t . 
( T r . 6 5 - 6 6 ) . 

C l a i m a n t had been t a l k i n g t o o r t h o p e d i c surgeon, Dr. R o b e r t s o n , about r e 
t i r i n g a t age 62 s i n c e a t l e a s t 1986. (Ex. 53-12). C l a i m a n t t o l d Dr. Schachner 
on A p r i l 3, 1989 t h a t she planned t o work t h r o u g h her 62nd b i r t h d a y and t h e n 
a p p l y f o r r e t i r e m e n t . (Ex. 2 6 ) . Claimant had t o l d A l i c e Johnson, her s u p e r v i 
s o r , t h a t she was l o o k i n g f o r w a r d t o r e t i r e m e n t . Johnson s t a t e d t h a t c l a i m a n t 
w i s h e d t o r e t i r e a t t h e e a r l i e s t p o s s i b l e t i m e . At c l a i m a n t ' s employer, t h e 
e a r l i e s t r e t i r e m e n t age i s 62. ( T r . 6 3 ) . 

Cl a i m a n t was examined by Dr. J e w e l l , a hand surgeon, on June 26, 1989. 
T h i s was Dr. J e w e l l ' s o n l y e x a m i n a t i o n o f c l a i m a n t . On August 1, 1989, Dr. 
J e w e l l r e p o r t e d t h a t " I don't see how t h i s woman can keep w o r k i n g much l o n g e r 
w i t h t h e s e problems r e f e r a b l e t o her hands." (Ex. 3 2 ) . Dr. J e w e l l added t h a t 
t h e o p t i m a l s i t u a t i o n would be f o r c l a i m a n t t o seek employment where t h e r e were 
no r e q u i r e m e n t s f o r r e p e t i t i o u s hand and arm mo t i o n s . 

On September 22, 1989, Dr. J e w e l l s i g n e d a check-the-box f o r m p r e p a r e d by 
c l a i m a n t ' s a t t o r n e y i n d i c a t i n g t h a t , based on h i s June 26, 1989 e x a m i n a t i o n , 
c l a i m a n t was "permanently d i s a b l e d from p e r f o r m i n g her r e g u l a r work as a t y p i s t 
due t o her i n d u s t r i a l l y r e l a t e d b i l a t e r a l hand and w r i s t c o n d i t i o n s . " (Ex. 3 6 ) . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t had v o l u n t a r i l y w i t h d r a w n f r o m t h e work 
f o r c e a t t h e t i m e o f her d i s a b i l i t y . Consequently, t h e Referee reasoned t h a t 
c l a i m a n t was n o t e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s . We agree. 
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To r e c e i v e t e m p o r a r y d i s a b i l i t y , c l a i m a n t must be i n t h e work f o r c e a t t h e 
t i m e o f h e r d i s a b i l i t y . A worker who has v o l u n t a r i l y w i t h d r a w n f r o m t h e work 
f o r c e i s n o t e n t i t l e d t o such compensation. C u t r i q h t v. Weyerhaeuser, 299 Or 
290 ( 1 9 8 5 ) . 

The c r i t i c a l t i m e f o r d e t e r m i n i n g whether c l a i m a n t has w i t h d r a w n f r o m t h e 
work f o r c e i s a t t h e t i m e o f her d i s a b i l i t y . Dawkins v. P a c i f i c Motor T r u c k i n g , 
308 Or 254 ( 1 9 8 9 ) . I n Weyerhaeuser Co. v. K e p f o r d , 100 Or app 410, 414 ( 1 9 9 0 ) , 
t h e c o u r t h e l d t h a t e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s i s n o t depen
d e n t upon whether o r n o t a c l a i m a n t had r e t i r e d o r had w i t h d r a w n f r o m t h e work 
f o r c e i f t h e c l a i m a n t ' s d i s a b i l i t y arose b e f o r e t h e w o r k e r ' s w i t h d r a w a l f r o m t h e 
work f o r c e . K e p f o r d , supra a t 414. 

Here, c l a i m a n t d i d n o t become d i s a b l e d u n t i l a f t e r she w i t h d r e w f r o m t h e 
work f o r c e . Dr. J e w e l l saw c l a i m a n t once on June 26, 1989. I n h i s August 1, 
1989 r e p o r t , Dr. J e w e l l expressed concern r e g a r d i n g c l a i m a n t ' s c a p a c i t y t o con
t i n u e h e r c u r r e n t work a c t i v i t i e s . He a l s o n o t e d t h a t an o p t i m a l s i t u a t i o n 
w o u l d be employment where t h e r e were no r e q u i r e m e n t s f o r r e p e t i t i o u s hand and 
arm m o t i o n s . N e v e r t h e l e s s , Dr. J e w e l l d i d n o t i n d i c a t e t h a t c l a i m a n t was d i s 
a b l e d f r o m p e r f o r m i n g her c u r r e n t work a c t i v i t i e s o r any o t h e r work a c t i v i t y . 

I t was n o t u n t i l a p p r o x i m a t e l y one month a f t e r c l a i m a n t ' s r e t i r e m e n t t h a t 
Dr. J e w e l l appeared t o m o d i f y h i s i n i t i a l o p i n i o n . S p e c i f i c a l l y , J e w e l l s i g n e d 
a "check-the-box" response from c l a i m a n t ' s a t t o r n e y a g r e e i n g t o t h e s t a t e m e n t 
t h a t as o f her June 26, 1989 e x a m i n a t i o n , c l a i m a n t was " p e r m a n e n t l y d i s a b l e d 
f r o m p e r f o r m i n g her r e g u l a r work as a t y p i s t due t o her i n d u s t r i a l l y r e l a t e d 
b i l a t e r a l hand and w r i s t c o n d i t i o n s . " 

We do n o t c o n s i d e r t h i s response t o be p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t 
was d i s a b l e d p r i o r t o her w i t h d r a w a l from t h e work f o r c e . To b e g i n , J e w e l l does 
n o t p r o v i d e any e x p l a n a t i o n f o r why he n e i t h e r s t a t e d t h a t c l a i m a n t was d i s a b l e d 
f o l l o w i n g h i s June 1989 e x a m i n a t i o n nor r e s t i c t e d her f r o m r e t u r n i n g t o her work 
a c t i v i t i e s . C o n s i d e r i n g t h i s u n e x p l a i n e d apparent change o f o p i n i o n , we d e c l i n e 
t o a c c o r d i t w e i g h t . K e l s o v. C i t y o f Salem, 87 Or App 630 ( 1 9 8 7 ) . Moreover, 
i n l i g h t o f t h e l a c k o f r e a s o n i n g p r o v i d e d i n t h i s check-the-box r e s p o n s e , we do 
n o t f i n d t h i s c o n c l u s o r y response p e r s u a s i v e . Moe v. C e i l i n g Systems, 44 Or 
App 429 ( 1 9 8 0 ) . F i n a l l y , inasmuch as t h e response i s p r i m a r i l y d i r e c t e d t o 
c l a i m a n t ' s permanent c a p a c i t y t o use her hands r e p e t i t i v e l y , i t may be o f more 
a s s i s t a n c e i n e v a l u a t i n g c l a i m a n t ' s permanent d i s a b i l i t y , w h i c h w i l l o c c u r a t 
c l a i m c l o s u r e . 

I n c o n c l u s i o n , we f i n d t h a t c l a i m a n t r e t i r e d e f f e c t i v e August 18, 1989. 
The r e c o r d i n d i c a t e s t h a t c l a i m a n t had been a n t i c i p a t i n g her r e t i r e m e n t a t age 
62 s i n c e 1986. C l a i m a n t r e t i r e d two days b e f o r e her 62nd b i r t h d a y , i n d i c a t i n g 
( b e f o r e c o n s u l t a t i o n w i t h her a t t o r n e y ) on her p e r s o n n e l a c t i o n f o r m t h a t her 
t e r m i n a t i o n was due t o r e t i r e m e n t . 

Based on t h i s r e c o r d , we agree w i t h t h e Referee t h a t c l a i m a n t had w i t h 
drawn f r o m t h e work f o r c e p r i o r t o t h e onset o f d i s a b i l i t y due t o her compens
a b l e c o n d i t i o n . Consequently, we h o l d t h a t c l a i m a n t i s n o t e n t i t l e d t o tempo
r a r y d i s a b i l i t y b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 5, 1991, as r e c o n s i d e r e d J u l y 9, 1991, 
i s a f f i r m e d . 
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The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
M c W i l l i a m s ' o r d e r w h i c h : (1) awarded c l a i m a n t 30 p e r c e n t (96 degrees) unsched
u l e d permanent p a r t i a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order p r e v i o u s l y p r o 
v i d e d f o r an award o f 31 p e r c e n t (99.2 degrees) unscheduled permanent d i s a b i l i t y 
f o r c l a i m a n t ' s low back c o n d i t i o n ; and (2) awarded p e n a l t i e s and an assessed a t 
t o r n e y f e e f o r un r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e Referee's o r d e r t h a t : (1) re d u c 
ed t h e D e t e r m i n a t i o n Order award o f unscheduled permanent d i s a b i l i t y f o r her low 
back c o n d i t i o n ; and (2) d e c l i n e d t o award scheduled permanent d i s a b i l i t y f o r her 
l e f t l e g . On r e v i e w , t h e i s s u e s are e x t e n t o f unscheduled permanent d i s a b i l i t y , 
s c h e d u l e d permanent d i s a b i l i t y , and p e n a l t i e s and a t t o r n e y f e e s . We m o d i f y i n 
p a r t , a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " e x c e p t f o r t h e t h i r d sentence 
o f t h e " F i n d i n g s o f U l t i m a t e F a c t . " 

C l a i m a n t has s u s t a i n e d a 33 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h er compensable i n j u r y . 

CONCLUSION OF LAW AND OPINION 

We agree w i t h t h e Referee t h a t t h e " s t a n d a r d s " i n e f f e c t on t h e d a t e o f 
t h e D e t e r m i n a t i o n Order from which t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a 
t i o n o f permanent p a r t i a l d i s a b i l i t y . 

Unscheduled Permanent P a r t i a l D i s a b i l i t y 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o c l a i m 
a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impairment. Once e s t a b l i s h e d , t h e v a l u e s 
f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e a p p r o p r i a t e 
v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f th o s e two f i g u r e s i s t h e n added t o t h e 
a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e pe r c e n t a g e o f uns c h e d u l e d perma
ne n t p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 
The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 39 ye a r s i s 0. Former OAR 

436- 3 5 - 2 9 0 ( 3 ) . 

Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s GED i s 0. Former OAR 436-35-300(3). 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
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The h i g h e s t SVP l e v e l d emonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f h e a r i n g i s used t o de t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n ye a r s p r i o r t o t h e d a t e o f hear
i n g was 4 based upon her work as a nurse's a i d e and s a l e s p e r s o n . DOT 355.674-
014 and 279.357-054. We t h e r e f o r e agree w i t h t h e Referee t h a t t h e a p p r o p r i a t e 
v a l u e f o r s k i l l s i s 3. Former OAR 436-35-300(4). 

T r a i n i n g 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDouqal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

The R e f e r e e c o n c l u d e d t h a t d e s p i t e c l a i m a n t ' s h a v i n g p a r t i c i p a t e d i n t r u c k 
d r i v i n g and computer o p e r a t i o n s t r a i n i n g programs, c l a i m a n t does n o t possess t h e 
a b i l i t y t o o b t a i n and m a i n t a i n employment i n t h a t f i e l d beyond an e n t r y - l e v e l 
p o s i t i o n . We agree. However, we f i n d t h a t c l a i m a n t ' s work as a c e r t i f i e d 
n u r s e ' s a i d i n 1986 p r o v i d e s her w i t h t r a i n i n g beyond an e n t r y - l e v e l p o s i t i o n . 
(Ex. 3 ) . Moreover, i n a s s i g n i n g a v a l u e f o r t r a i n i n g , c l a i m a n t ' s p h y s i c a l capa
b i l i t i e s t o do t h e j o b i n q u e s t i o n a re not t a k e n i n t o a c c o u n t . Roger F. Slade, 
43 Van N a t t a 631, 633 ( 1 9 9 1 ) ; Jimmie L. W i l s o n , 42 Van Na t t a ' 2 5 2 6 , 2528 ( 1 9 9 0 ) . 
A c c o r d i n g l y , t h e a p p r o p r i a t e v a l u e f o r t r a i n i n g i s 0. 

A d a p t a b i l i t y 

C l a i m a n t contends t h a t her a d a p t a b i l i t y f a c t o r s h o u l d be d e t e r m i n e d under 
f o r m e r OAR 436-35-310(4), r a t h e r t h a n former OAR 436-35-310(2) o r ( 3 ) . We 
agree. 

C l a i m a n t ' s work a t i n j u r y was medium. She i s now l i m i t e d t o l i g h t t o mod
e r a t e work. F u r t h e r , we agree w i t h t h e Referee t h a t " . . . Dr. K e n d r i c k ' s 
s t a t e m e n t t h a t c l a i m a n t was m e d i c a l l y a b l e t o d r i v e a t r u c k under u n s p e c i f i e d 
c o n d i t i o n s negates h i s p r e c i s e s p e c i f i c a t i o n o f l i m i t a t i o n s s e t f o r t h i n t h e 
p h y s i c a l c a p a c i t i e s exam and h i s c h a r t n o t e s . " 

The r e c o r d has e s t a b l i s h e d t h a t t r u c k d r i v i n g i s medium work, (DOT # 
902.683-010) w h i c h r e q u i r e s maximum l i f t i n g o f 50 pounds w i t h f r e q u e n t o r con
s t a n t j o l t i n g , j a r r i n g , t w i s t i n g and p r o l o n g e d s i t t i n g . (Ex. 8 ) . However, Dr. 
K e n d r i c k , c l a i m a n t ' s t r e a t i n g p h y s i c i a n r e p o r t e d : 

" I t h i n k t h e p a t i e n t has reached a permanent and s t a t i o n a r y 
s t a t e . She has been l e f t w i t h a m i l d l y moderate d i s a b i l i t y w h i c h 
w o u l d p r e c l u d e heavy l i f t i n g , heavy manual l a b o r , heavy p u s h i n g o r 
p u l l i n g , o r a j o b whic h r e q u i r e s f r e q u e n t bending o r t w i s t i n g a t t h e 
w a i s t . She s h o u l d n o t l i f t more t h a n 30 pounds and s h o u l d n o t l i f t 
more t h a n 20 pounds r e p e t i t i v e l y . I would say her work c a p a c i t y 
i n v o l v e s l i g h t t o moderate work." (Ex. 4A; Tr. 2 2 ) . 

A c c o r d i n g l y , c l a i m a n t cannot p e r f o r m t h e m o d i f i e d work f o r w h i c h she i s 
t r a i n e d . On t h i s b a s i s , we conclude t h a t c l a i m a n t i s n o t w o r k i n g f o r reasons 
r e l a t e d t o her compensable i n j u r y . See Aimer R. E n g l i s h , 43 Van N a t t a 438 
(1991) . 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
her compensable i n j u r y i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l 
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c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e 
i n j u r y . Former OAR 436-35-310(4); Donna B a r t r u f f , 42 Van N a t t a 2784, 2786 
(1990) . 

Based on t h e above s t a t e d r e s t r i c t i o n s p l a c e d upon c l a i m a n t by her t r e a t 
i n g p h y s i c i a n , we c o n c l u d e t h a t her r e s i d u a l p h y s i c a l c a p a c i t y i s " l i g h t t o mod
e r a t e . " The p r o p e r a d a p t a b i l i t y f a c t o r i s 2. Former OAR 436-35-310(4). 

I m p a i r m e n t 

I n r a t i n g c l a i m a n t ' s impa irment, we f i n d t h a t t h e v a l u e s under t h e 
" s t a n d a r d s " a r e n o t c o n t e s t e d f o r c l a i m a n t ' s reduced ranges o f m o t i o n ( 8 . 5 ) , 
f u s i o n s u r g e r y a t L4-5 ( 5 ) , and f u s i o n s u r g e r y a t L5-S1 ( 5 ) . F u r t h e r m o r e , we 
agree t h a t t h e Referee p r o p e r l y analyzed t h o s e v a l u e s . T h e r e f o r e , we adopt 
t h o s e v a l u e s a s s i g n e d by t h e Referee. 

The employer c o n t e s t s , however, t h e 10 p e r c e n t v a l u e a s s i g n e d by t h e Ref
e r e e f o r c l a i m a n t ' s G i l l p r o c e d u r e a t L5 and a 5 p e r c e n t v a l u e a s s i g n e d t o a 
c h r o n i c c o n d i t i o n p r e c l u d i n g r e p e t i t i v e use. A d d i t i o n a l l y , c l a i m a n t c o n t e s t s 
t h e R e f e r e e ' s c o n c l u s i o n t h a t no v a l u e s h o u l d be a s s i g n e d t o c l a i m a n t ' s d i s c 
derangement and d i s c b u l g e a t L4-5. 

a. G i l l p r o c e d u r e 

The Referee c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o a 10 p e r c e n t v a l u e f o r 
t h e G i l l p r o c e d u r e s u r g e r y performed a t L5. We agree and adopt her c o n c l u s i o n s 
o f law and o p i n i o n on t h i s m a t t e r . See former OAR 436-35-340; Ro b e r t W. 
McDonald, s u p r a . 

b. C h r o n i c c o n d i t i o n p r e c l u d i n g r e p e t i t i v e use 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o a 5 p e r c e n t v a l u e f o r 
a c h r o n i c c o n d i t i o n p r e c l u d i n g r e p e t i t i v e use. We agree. The r e c o r d s u p p o r t s 
t h i s f i n d i n g . T h e r e f o r e , we adopt t h e Referee's c o n c l u s i o n s o f law and o p i n i o n 
on t h i s m a t t e r . 

c. D i s c derangement and d i s c b u l g e a t L4-5 

C l a i m a n t contends t h a t she i s e n t i t l e d t o a v a l u e f o r her d i s c derangement 
and d i s c b u l g e a t L4-5. Claimant a s s e r t s t h a t : "No i s s u e was r a i s e d a t H e a r i n g 
w i t h r e g a r d t o whether t h e b u l g i n g d i s c had been caused by t h e i n j u r y so t h a t 
i s s u e i s now moot." (Resp. Br. a t 4 ) . F u r t h e r , c l a i m a n t m a i n t a i n s t h a t s i n c e 
t h e b u l g i n g d i s c was i d e n t i f i e d i n an e a r l y CT o f t h e lumbar s p i n e , she has met 
t h e r e q u i r e m e n t o f c a u s a t i o n . We d i s a g r e e . 

Any i n j u r y - r e l a t e d u n o p e r a t e d r u p t u r e b u l g e o r o t h e r d i s c derangement i s 
e n t i t l e d t o a v a l u e o f 4 p e r c e n t . Former OAR 436-35-350(2). However, c l a i m a n t 
must e s t a b l i s h a c a u s a l r e l a t i o n s h i p between her d i s c b u l g e and her compensable 
i n j u r y . D a n i e l G. H u f f , 42 Van N a t t a 2805, 2806 (1 9 9 1 ) . That i s , she must show 
t h a t d i s a b i l i t y r e s u l t i n g from impairment presumed by t h e " s t a n d a r d s " t o r e s u l t 
f r o m her d i s c b u l g e i s "due t o " t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) ; D a n i e l 
G. H u f f , s u p r a . We c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h e r e q u i s i t e 
c a u s a l r e l a t i o n s h i p . W h i l e an e a r l y CT o f t h e lumbar s p i n e may have i d e n t i f i e d 
h e r d i s c b u l g e , no m e d i c a l r e p o r t a t t r i b u t e s t h a t d i s c b u l g e t o t h e compensable 
i n j u r y . T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h e n t i t l e 
ment t o an i m p a i r m e n t v a l u e f o r her b u l g i n g d i s c a t L4-5. 

C l a i m a n t ' s impairment v a l u e s o f 8.5 f o r l o s t range o f m o t i o n , 5 f o r f u s i o n 
s u r g e r y a t L4-5, 5 f o r f u s i o n s u r g e r y a t L5-S1, 10 f o r t h e G i l l p r o c e d u r e a t L5, 
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and 5 f o r l i m i t e d r e p e t i t i v e use, are combined f o r a t o t a l i m p a i r m e n t v a l u e o f 
26.9. 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 0, i s added t o her e d u c a t i o n / s k i l l s / t r a i n i n g v a l u e , 3, t h e sum 
i s 3. Former OAR 436-35-280(4). When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s 
a d a p t a b i l i t y v a l u e , 2, t h e p r o d u c t i s 6. Former OAR 436-35-280(6). When t h a t 
v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 26.9, t h e r e s u l t i s 32.9. Former 
OAR 4 3 6 - 3 5 - 2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole 
p e r c e n t a g e . I d . C l a i m a n t ' s unscheduled permanent d i s a b i l i t y under t h e " s t a n d 
a r d s " i s , t h e r e f o r e , 33 p e r c e n t . 

Scheduled Permanent P a r t i a l D i s a b i l i t y 

The R e f e r e e fo u n d t h a t n e i t h e r t h e m e d i c a l r e c o r d nor c l a i m a n t ' s t e s t i m o n y 
e s t a b l i s h t h a t her a s s e r t e d l e g c o n d i t i o n r e s u l t e d i n a measurable i m p a i r m e n t . 
T h e r e f o r e , t h e R eferee d e c l i n e d t o g r a n t c l a i m a n t an award f o r l o s s o f use o r 
f u n c t i o n o f t h e l e f t l e g . We agree. 

D i s a b i l i t y i s r a t e d on t h e permanent l o s s o f use o r f u n c t i o n o f a body 
p a r t due t o an o n - t h e - j o b i n j u r y . Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( a ) . P a i n i s c o n s i d 
e r e d t o t h e e x t e n t t h a t i t r e s u l t s i n measurable i m p a i r m e n t . Former OAR 436-35-
0 1 0 ( 2 ) ( b ) . I f t h e r e i s no measurable impairment, no award o f permanent i m p a i r 
ment s h a l l be a l l o w e d . See Susan L. Ferguson, 42 Van N a t t a 2382 ( 1 9 9 0 ) . 
" I m p a i r m e n t " means a decrease i n t h e f u n c t i o n o f a body p a r t o r system as mea
su r e d by a p h y s i c i a n a c c o r d i n g t o t h e methods d e s c r i b e d i n t h e American M e d i c a l 
A s s o c i a t i o n Guides t o t h e R a t i n g o f Permanent Impairment, 2nd E d i t i o n , c o p y r i g h t 
1984. Former OAR 436-35-005(1). 

Here, on June 26, and September 4, 1990, c l a i m a n t r e p o r t e d t o Dr. K e n d r i c k 
t h a t she s t i l l had some r e s i d u a l l e f t l e g p a i n . (Exs. 4A, 4B). However, a com
p l e t e r e v i e w o f t h e r e c o r d e s t a b l i s h e s t h a t Dr. K e n d r i c k ' s m e d i c a l r e p o r t s o n l y 
r e f e r t o l i m i t a t i o n s p l a c e d on c l a i m a n t ' s low back. Dr. K e n d r i c k r e p o r t e d no 
o b j e c t i v e f i n d i n g s o f a measurable impairment i n r e l a t i o n t o her l e f t l e g . 

Inasmuch as t h e r e c o r d l a c k s m e d i c a l evidence t h a t c l a i m a n t ' s compensable 
i n j u r y has r e s u l t e d i n measurable impairment t o her l e f t l e g , we c o n c l u d e t h a t 
she i s n o t e n t i t l e d t o an award o f scheduled permanent d i s a b i l i t y . A c c o r d i n g l y , 
we a f f i r m t h e Referee's o r d e r award o f no scheduled permanent d i s a b i l i t y . 

P e n a l t i e s and A t t o r n e y Fees 

The employer contends t h a t t h e Referee s h o u l d n o t have awarded p e n a l t i e s 
and a t t o r n e y f e e s i n t h i s case. We agree t h a t a p e n a l t y and r e l a t e d f e e i s 
a p p r o p r i a t e and we adopt t h e Referee's r e a s o n i n g i n t h a t r e g a r d . 

P u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) , c l a i m a n t i s e n t i t l e d t o a p e n a l t y e q u a l t o 
25 p e r c e n t o f t h e amount o f permanent d i s a b i l i t y b e n e f i t s p a y a b l e t o c l a i m a n t , 
w i t h one h a l f o f t h e p e n a l t y t o be p a i d t o c l a i m a n t and one h a l f t o h e r a t t o r 
ney. Here, however, t h e Referee h e l d t h a t t h e i n s u r e r ' s f a i l u r e t o pay perma
ne n t d i s a b i l i t y b e n e f i t s amounted t o unreasonable r e s i s t a n c e t o c ompensation t o 
j u s t i f y a s e p a r a t e f e e p u r s u a n t t o ORS 656.382(1). We m o d i f y and r e v e r s e . 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2. The h e a r i n g was convened a f t e r J u l y 1, 
1990. T h e r e f o r e , t h e l i t i g a t i o n " s a vings c l a u s e " c o n t a i n e d i n S e c t i o n 5 4 ( 2 ) 
does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a spe
c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See, e.g., S e c t i o n 
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5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an absurd 
o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c e s o f t h e w o r k e r s ' com
p e n s a t i o n law. Bryan L. Dunn, 43 Van N a t t a 1673 ( 1 9 9 1 ) ; I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we t o o a n a l y z e t h i s i s s u e under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

The l e g i s l a t u r e amended ORS 656.262(10)(a) t o p r o v i d e t h a t , i f t h e worker 
i s r e p r e s e n t e d by an a t t o r n e y , t h e a t t o r n e y s h a l l r e c e i v e o n e - h a l f t h e p e n a l t y 
" i n l i e u o f an a t t o r n e y f e e . " Moreover, i n t h i s case, t h e r e a r e amounts " t h e n 
due" upon w h i c h t o assess a p e n a l t y under ORS 656.262(10). Subsequent t o t h e 
R e f e r e e ' s o r d e r , we h e l d t h a t t h e s i m u l t a n e o u s assessment o f an a t t o r n e y f e e 
under ORS 656.382(1) would c o n t r a v e n e t h e l e g i s l a t i v e i n t e n t e x p r e s s e d i n ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) t h a t c l a i m a n t ' s a t t o r n e y r e c e i v e o n e - h a l f t h e p e n a l t y , " i n l i e u 
o f an a t t o r n e y f e e . " N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) ; H a r r y E. 
F o r e s t e r , 43 Van N a t t a 1480 ( 1 9 9 1 ) . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o a 
s e p a r a t e f e e under ORS 656.382(1). We, t h e r e f o r e , r e v e r s e t h e R e f e r e e ' s 
assessed a t t o r n e y f e e award o f $500. We f u r t h e r m o d i f y t h e R e f e r e e ' s 25 p e r c e n t 
p e n a l t y assessment so t h a t t h e p e n a l t y i s e q u a l l y shared by c l a i m a n t and her 
a t t o r n e y . See ORS 656. 2 6 2 ( 1 0 ) ( a ) 

Inasmuch as t h e employer has r e q u e s t e d r e v i e w and c l a i m a n t ' s compensation 
has n o t been d i s a l l o w e d o r reduced, c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r 
ney f e e award. ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438- 1 5 - 0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assess
ed f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e unsched
u l e d permanent d i s a b i l i t y i s s u e i s $800, t o be p a i d by t h e employer. I n r e a c h 
i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e 
i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e 
i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 17, 1991 i s a f f i r m e d i n p a r t , m o d i f i e d i n 
p a r t and r e v e r s e d i n p a r t . I n l i e u o f t h e Referee's award and i n a d d i t i o n t o 
t h e 31 p e r c e n t (99.2 degrees) D e t e r m i n a t i o n Order award, c l a i m a n t i s awarded 2 
p e r c e n t (6.4 degrees) unscheduled permanent d i s a b i l i t y g i v i n g her a t o t a l un
sc h e d u l e d permanent d i s a b i l i t y t o dat e o f 33 p e r c e n t (105.60 d e g r e e s ) . C l a i m 
a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by 
t h i s o r d e r , n o t t o exceed $3,800. The Referee's assessed a t t o r n e y f e e award o f 
$500 i s r e v e r s e d . The Referee's p e n a l t y assessment i s m o d i f i e d . The 25 p e r c e n t 
p e n a l t y s h a l l be shared e q u a l l y by c l a i m a n t and her a t t o r n e y . The rem a i n d e r o f 
t h e R e f e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e 
i s s u e o f e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y , c l a i m a n t ' s a t t o r n e y 
i s awarded $800, t o be p a i d by t h e s e l f - i n s u r e d employer. 

A p r i l 8, 1992 C i t e as 44 Van N a t t a 713 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROGER L. GREENMAN, Claimant 

WCB Case No. 89-05156 
ORDER ON REMAND 

Fr a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . The 
c o u r t r e v e r s e d our p r i o r o r d e r , Roger L. Greenman, 42 Van N a t t a 2080 ( 1 9 9 0 ) , 
w h i c h s e t a s i d e t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r d e g e n e r a t i v e j o i n t d i s e a s e o f t h e low back because he had 
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e s t a b l i s h e d t h a t h i s work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f h i s 
d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s . C i t i n g Aetna C a s u a l t y Co. v. 
Aschbacher, 107 Or App 494, r e v den 312 Or 150 (1 9 9 1 ) , t h e c o u r t has remanded 
f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We r e p u b l i s h t h e " F i n d i n g s o f Fact" c o n t a i n e d i n our September 27, 1990 
o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . C l a i m a n t ' s work a c t i v i t i e s as a p r o 
duce manager f o r a g r o c e r y s t o r e c o n s t i t u t e d a s e r i e s o f t r a u m a t i c e v e n t s w h i c h 
were t h e m a j or c o n t r i b u t i n g cause o f h i s low back d e g e n e r a t i v e j o i n t d i s e a s e o r 
i t s w o r s e n i n g . 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r o r d e r , we r e v e r s e d t h e Referee's o r d e r w h i c h had u p h e l d t h e 
employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a low back degen
e r a t i v e j o i n t d i s e a s e c o n d i t i o n . We found t h a t c l a i m a n t ' s work a c t i v i t i e s as a 
produce manager were a m a t e r i a l c o n t r i b u t i n g cause o f h i s low back c o n d i t i o n . 
R e l y i n g on Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , we c o n c l u d e d t h a t such 
a f i n d i n g e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h i s o c c u p a t i o n a l d i s e a s e c l a i m . 
C o n s e q u e n t l y , we s e t a s i d e t h e employer's d e n i a l . 

Subsequent t o our o r d e r , t h e c o u r t has h e l d t h a t t o e s t a b l i s h t h e compens
a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under former ORS 656.802, a c l a i m a n t must 
p r o v e t h a t h i s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s c o n d i 
t i o n o r t h e w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . Aetna C a s u a l t y co. v. 
Aschbacher, s u p r a . C i t i n g Aschbacher, t h e c o u r t has r e v e r s e d o u r p r i o r o r d e r 
and remanded f o r r e c o n s i d e r a t i o n . 

M a j o r cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r 
exposures w h i c h c o n t r i b u t e s more t o t h e onset o r w o r s e n i n g o f h e r c o n d i t i o n t h a n 
a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See McGarrah v. 
SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; David K. Boyer, 43 Van N a t t a 561 ( 1 9 9 1 ) , a f f ' d mem 
Bover v. Multnomah County School D i s t r i c t No. 1, 111 Or App 666 ( 1 9 9 2 ) . When 
t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we g e n e r a l l y g i v e g r e a t e r w e i g h t t o 
t h e c o n c l u s i o n o f t h e t r e a t i n g p h y s i c i a n u n l e s s t h e r e i s a p e r s u a s i v e r e a s o n n o t 
t o do so o r we f i n d a n o t h e r o p i n i o n i s more t h o r o u g h and w e l l - r e a s o n e d . See 
T a y l o r v. SAIF, 75 Or App 583 (19 8 5 ) ; Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

Here, t h e m e d i c a l e v i d e n c e i s d i v i d e d c o n c e r n i n g whether c l a i m a n t ' s low 
back d e g e n e r a t i v e c o n d i t i o n was caused o r worsened by h i s work a c t i v i t i e s . Dr. 
Cannard, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , concluded t h a t c l a i m a n t ' s 35 y e a r s o f 
heavy l i f t i n g w h i l e p e r f o r m i n g h i s work a c t i v i t i e s f o r t h e employer caused a 
"severe d e g e n e r a t e d L5 d i s c . " T h i s o p i n i o n was shared by Dr. B r e t t , a c o n s u l t 
i n g n e u r o s u r g e o n . Dr. B r e t t agreed t h a t c l a i m a n t ' s work a c t i v i t i e s o v e r t h e 
l a s t 35 y e a r s had been "a major c o n t r i b u t i n g f a c t o r t o t h e development o f h i s 
u n d e r l y i n g d e g e n e r a t i v e d i s c d i s e a s e . " 

On t h e o t h e r hand, Dr. Simpson, an independent e x a m i n i n g c h i r o p r a c t o r , 
o p i n e d t h a t c l a i m a n t had a p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n w h i c h was symp-
t o m a t i c a l l y i n c r e a s e d by heavy p h y s i c a l work. The Western M e d i c a l C o n s u l t a n t s 
and Dr. Kho, neurosurgeon, a l s o agreed t h a t c l a i m a n t had a d e g e n e r a t i v e c o n d i 
t i o n . However, t h e y c o n c l u d e d t h a t c l a i m a n t ' s employment d i d n o t i n d e p e n d e n t l y 
c o n t r i b u t e t o a p a t h o l o g i c a l o r o b j e c t i v e change o f h i s c o n d i t i o n . R a t h e r , t h e 
C o n s u l t a n t s and Dr. Kho r e l a t e d c l a i m a n t ' s work a c t i v i t i e s t o a symptomatic 
change i n h i s u n d e r l y i n g and p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . 

A f t e r c o n d u c t i n g our r e v i e w o f t h e a f o r e m e n t i o n e d m e d i c a l o p i n i o n s , we 
f i n d no p e r s u a s i v e reason n o t t o d e f e r t o Dr. Cannard's o p i n i o n as t r e a t i n g 
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p h y s i c i a n . T a y l o r v. SAIF, supra. F a m i l i a r w i t h c l a i m a n t ' s work a c t i v i t i e s and 
h i s c o m p l a i n t s , Dr. Cannard p e r s u a s i v e l y concluded t h a t c l a i m a n t ' s 35 y e a r s o f 
heavy manual l a b o r had caused h i s d e g e n e r a t i v e low back c o n d i t i o n . T h i s c a u s a l 
r e l a t i o n s h i p was f u r t h e r s u p p o r t e d by c o n s u l t i n g neurosurgeon Dr. B r e t t , who 
o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s had been "a major c o n t r i b u t i n g f a c t o r t o 
t h e development o f h i s u n d e r l y i n g d e g e n e r a t i v e d i s c d i s e a s e . " 

A l t h o u g h Dr. B r e t t used t h e phrase "a major c o n t r i b u t i n g f a c t o r " r a t h e r 
t h a n " t h e m a j o r c o n t r i b u t i n g f a c t o r " when d e s c r i b i n g t h e c a u s a l r e l a t i o n s h i p be
tween c l a i m a n t ' s work and h i s d e g e n e r a t i v e c o n d i t i o n , m e d i c a l e v i d e n c e i s n o t 
r e q u i r e d t o c o n s i s t o f a s p e c i f i c i n c a n t a t i o n o r t o mimic t h e s t a t u t o r y l a n 
guage. L i b e r t y N orthwest v. Cross, 109 Or App 109 ( 1 9 9 1 ) ; McClendon v. Nabisco 
Brands, I n c . , 77 Or App 412 (1986) ("Magic words" n o t r e q u i r e d ) . Inasmuch as 
Dr. B r e t t d e m o n s t r a t e d an u n d e r s t a n d i n g o f c l a i m a n t ' s low back d e g e n e r a t i v e con
d i t i o n and h i s m e d i c a l / w o r k h i s t o r y , we f i n d t h a t h i s o b s e r v a t i o n s l e n d f u r t h e r 
p e r s u a s i v e e v i d e n c e t o s u p p o r t t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m under f o r m e r ORS 656.802. 

I n r e a c h i n g t h i s c o n c l u s i o n , we acknowledge t h a t Dr. Simpson, t h e Western 
M e d i c a l C o n s u l t a n t s , and Dr. Kho a t t r i b u t e d o n l y a symptomatic i n c r e a s e i n 
c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e low back c o n d i t i o n t o h i s work a c t i v i t i e s . 
However, none o f t h e s e p h y s i c i a n s p r o v i d e d a p e r s u a s i v e e x p l a n a t i o n r e b u t t i n g 
t h e o p i n i o n advanced by Drs. Cannard and B r e t t t h a t c l a i m a n t ' s e x t e n s i v e work 
h i s t o r y o f heavy manual l a b o r was r e s p o n s i b l e f o r h i s c u r r e n t low back degenera
t i v e c o n d i t i o n . L a c k i n g such an e x p l a n a t i o n , we do n o t c o n s i d e r t h e i r o p i n i o n s 
t o be p e r s u a s i v e . 

C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e major con
t r i b u t i n g cause o f h i s d e g e n e r a t i v e low back c o n d i t i o n o r i t s w o r s e n i n g . There
f o r e , we adhere t o our p r i o r d e c i s i o n t h a t s e t a s i d e t h e employer's d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h o u r September 27, 1990 o r d e r . 

I T I S SO ORDERED. 

A p r i l 8, 1992 C i t e as 44 Van N a t t a 715 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
TERESA PRESLAR, Claimant 

WCB Case No. n/a 
ORDER DENYING RECONSIDERATION 

P o z z i , W i l s o n , e t a l . , Claimant A t t o r n e y s 
G a t t i , G a t t i , e t a l . , A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

On December 3 1 , 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e ab o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f a s t a t e d sum, c l a i m a n t r e l e a s e d c e r t a i n r i g h t s t o f u t u r e w o r k e r s ' 
c o mpensation b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r t h e compensable i n j u r y . As 
t h e d i s p o s i t i o n c o m p l i e d w i t h s t a t u t o r y r e q u i r e m e n t s and a p p l i c a b l e a d m i n i s t r a 
t i v e r u l e s , we approved t h e agreement on February 3, 1992. C l a i m a n t has moved 
t h a t we r e c o n s i d e r our o r d e r o f a p p r o v a l . 

P u r s u a n t t o OAR 438-09-035, we may r e c o n s i d e r f i n a l o r d e r s under ORS 
656.236, • p r o v i d e d t h a t t h e mo t i o n f o r r e c o n s i d e r a t i o n : (1) i s f i l e d w i t h i n 10 
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days o f m a i l i n g o f t h e f i n a l o r d e r ; and (2) s t a t e s s p e c i f i c a l l y t h e r e a s o n r e 
c o n s i d e r a t i o n i s r e q u e s t e d . OAR 438-09-035(1) and ( 2 ) . Moreover, r e c o n s i d e r a 
t i o n s h a l l be l i m i t e d t o t h e r e c o r d b e f o r e t h e Board a t t h e t i m e i t s f i n a l o r d e r 
was m a i l e d and no a d d i t i o n a l i n f o r m a t i o n w i l l be c o n s i d e r e d , u n l e s s t h e Board 
f i n d s good cause f o r a l l o w i n g t h e a d d i t i o n a l s u b m i s s i o n . OAR 438-09- 0 3 5 ( 3 ) . 

Here, t h e approved agreement was m a i l e d on February 3, 1992, and c l a i m 
a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n was f i l e d on A p r i l 1, 1992. A c c o r d i n g l y , we 
f i n d t h a t c l a i m a n t has f a i l e d t o f i l e her r e c o n s i d e r a t i o n r e q u e s t w i t h i n 10 days 
o f m a i l i n g o f our f i n a l o r d e r . 

I n h er memorandum i n s u p p o r t o f her r e c o n s i d e r a t i o n r e q u e s t , c l a i m a n t con
t e n d s t h a t , because an addendum was r e q u i r e d b e f o r e t h e agreement c o u l d be 
s i g n e d , she was e n t i t l e d t o an a d d i t i o n a l 30-day " c o o l i n g o f f " p e r i o d f o l l o w i n g 
t h e s u b m i s s i o n o f t h e addendum. We do not agree w i t h c l a i m a n t t h a t an a d d i 
t i o n a l 30-day p e r i o d i s r e q u i r e d by ORS 656.236 any t i m e t h a t f u r t h e r i n f o r m a 
t i o n i s r e q u e s t e d on a proposed agreement. Moreover, i n t h i s case, t h e addendum 
was f i l e d w i t h t h e Board on January 30, 1992. A c c o r d i n g l y , even i f we had 
g r a n t e d c l a i m a n t an a d d i t i o n a l 30 days beyond t h e t i m e t h e addendum was f i l e d , 
c l a i m a n t ' s r e c o n s i d e r a t i o n r e q u e s t would, n e v e r t h e l e s s , have been u n t i m e l y . 
Under t h e c i r c u m s t a n c e s , we deny c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n . 

F u r t h e r , we n o t e t h a t c l a i m a n t ' s r e c o n s i d e r a t i o n r e q u e s t i s p r e m i s e d p r i 
m a r i l y upon a d i s s a t i s f a c t i o n w i t h her former c o u n s e l ' s l e g a l r e p r e s e n t a t i o n 
l e a d i n g t o s u b m i s s i o n and a p p r o v a l o f t h e agreement. Such con c e r n s a r e more 
p r o p e r l y addressed t o a n o t h e r forum. 

I T IS SO ORDERED. 

A p r i l 8, 1992 C i t e as 44 Van N a t t a 716 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BUDDY J . WILLIS, JR. , Claimant 

WCB Case No. 90-16494 
ORDER ON REVIEW 

Popick & M e r k e l , Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Crumme's o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t t h o r a c i c 
and lumbar back c o n d i t i o n . Claimant a l s o contends t h a t t h e Re f e r e e s h o u l d have 
a p p l i e d t h e law i n e f f e c t p r i o r t o J u l y 1, 1990. I n t h e a l t e r n a t i v e , c l a i m a n t 
a s s e r t s t h a t , i f he has n o t e s t a b l i s h e d an a g g r a v a t i o n , he i s e n t i t l e d t o an 
award f o r permanent p a r t i a l d i s a b i l i t y . I n i t s r e s p o n d e n t ' s b r i e f , t h e i n s u r e r 
c o n t e n d s t h a t i t s d e n i a l was not a p r o s p e c t i v e d e n i a l o f m e d i c a l s e r v i c e s . On 
r e v i e w , t h e i s s u e s a r e a p p l i c a b l e law, a g g r a v a t i o n , permanent d i s a b i l i t y , and 
p r o p r i e t y o f d e n i a l . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee " F i n d i n g s o f F a c t . " 

CONCLUSION OF LAW AND OPINION 
A p p l i c a b l e Law 

The R e f e r e e c o r r e c t l y a p p l i e d t h e Workers' Compensation A c t as amended by 
Oregon Laws 1990 ( S p e c i a l S e s s i o n ) . Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 
1990; t h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n Oregon Laws 1990, 
Chapter 2, S e c t i o n 54(2) does n o t a p p l y . F u r t h e r m o r e , t h e m a t t e r a t i s s u e here 
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i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a t i o n p r o v i 
s i o n . See Oregon Laws 1990, Chapter 2 S e c t i o n 5 4 ( 3 ) . F i n a l l y , a p p l i c a t i o n o f 
t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. See I d a M. 
Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 

A g g r a v a t i o n 

Under t h e c u r r e n t v e r s i o n o f ORS 656.273, an i n j u r e d w o r k e r i s s t i l l e n t i 
t l e d t o compensation f o r a "worsened c o n d i t i o n " r e s u l t i n g f r o m t h e compensable 
i n j u r y s i n c e t h e l a s t arrangement o r award o f compensation. The worsened c o n d i 
t i o n , however, must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . ORS 6 5 6 . 2 7 3 ( 1 ) . 

I n Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) , we c o n s t r u e d t h a t s t a t u 
t o r y d e f i n i t i o n t o r e g u i r e a d e t e r m i n a t i o n by a p h y s i c i a n , based on an examina
t i o n o f t h e i n j u r e d w o r k e r , t h a t t h e worker has a d i s a b i l i t y o r need f o r m e d i c a l 
s e r v i c e s . Such a f i n d i n g may be based on a p h y s i c i a n ' s e v a l u a t i o n o f t h e 
w o r k e r ' s d e s c r i p t i o n o f t h e p a i n t h a t he i s e x p e r i e n c i n g . J a c q u a l y n L. H e t r i c k , 
43 Van N a t t a 2357 ( 1 9 9 1 ) . 

Here, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Browning's i n i t i a l r e p o r t r e 
c i t e s : " H i s t o r y o f r e c u r r e n t t h o r a c i c and lumbar s t r a i n w i t h near normal o r t h o 
p e d i c and n e u r o l o g i c a l e x a m i n a t i o n s . " (Ex. 2 6 - 1 ) . On J u l y 5, 1990, Dr. 
B rowning r e p o r t e d : " H i s t o r y o f t h o r a c o l u m b a r s t r a i n on 10-31-89 w i t h o n g o i n g 
p a i n o f u n d e t e r m i n e d e t i o l o g y . " (Ex. 3 5 ) . On J u l y 10, 1990, Dr. Browning r e 
p o r t e d : " I recommend [ c l a i m a n t ] have an o u t s i d e independent m e d i c a l e v a l u a t i o n . 
I f t h a t p h y s i c i a n o r p a n e l f i n d s t h e p a t i e n t t o be m e d i c a l l y s t a t i o n a r y w i t h o u t 
permanent i m p a i r m e n t , I would agree. . ." (Ex. 3 8 ) . On J u l y 17, 1990, Dr. 
Browning r e p o r t e d : " H i s t o r y o f o f t h o r a c i c s t r a i n i n motor v e h i c l e a c c i d e n t on 
10-31-89 w i t h c h r o n i c p a i n syndrome. No o b j e c t i v e O r t h o p e d i c f i n d i n g s . . ." 
(Ex. 3 9 ) . 

Moreover, on November 19, 1990, Dr. Browning r e p o r t e d t h a t : 

"His i n d u s t r i a l c l a i m was c l o s e d by [ d e ] t e r m i n a t i o n o r d e r i n 
e a r l y June, 1990 w i t h no permanent d i s a b i l i t y . I d i d n o t l e a r n o f 
t h i s u n t i l August 2, 1990. The p a t i e n t f i l e d an a g g r a v a t i o n i n j u r y 
t h r o u g h h i s p e r s o n a l a t t o r n e y , b u t t h e a g g r a v a t i o n c l a i m was d e n i e d 
because t h e r e was no o r t h o p e d i c a b n o r m a l i t y on m e d i c a l e x a m i n a t i o n 
( I w o u l d concur w i t h t h i s d e c i s i o n ) . " (Ex. 4 6 - 1 ) . 

I n a d d i t i o n , she s t a t e d t h a t : 

" . . . On one o f f i c e v i s i t some t i m e i n t h e l a t e s p r i n g o r 
summer o f 1990, I asked t h e p a t i e n t "How do you m a i n t a i n such a mus
c u l a r t o r s o i n s p i t e o f your back p a i n ? " I r e c a l l he answered t h a t 
he was g o i n g t o a l o c a l gym and d o i n g r e c r e a t i o n a l w e i g h t l i f t i n g . 
I d i d n o t o b t a i n from him, j u s t e x a c t l y how much he was l i f t i n g , o r 
w h i c h muscles he was s t r e n g t h e n i n g . I am aware t h a t w e i g h t l i f t i n g 
w i t h i n r e ason can be a form o f back t h e r a p y and r e h a b i l i t a t i o n f o r 
p a s t s t r a i n s . However, he r e p e a t e d l y i n s i s t e d h i s back p a i n i n t e r 
f e r e d w i t h r e g u l a r d u t i e s , b u t ( g i v e n h i s p e r s i s t e n t muscular t o r s o ) 
d i d n o t p r o h i b i t r e c r e a t i o n a l w e i g h t l i f t i n g - I f i n d t h i s b e h a v i o r 
somewhat i n c o n g r u e n t . " (Ex. 51-2). 

F i n a l l y , Dr. Browning e x p r e s s l y r e p o r t e d t h a t i n none o f c l a i m a n t ' s v i s i t s i n 
June, J u l y o r August o f 1990 d i d she f i n d any o b j e c t i v e f i n d i n g s o f a w o r s e n i n g 
s i n c e F e b r u a r y 1, 1990. (Ex. 5 1 -1). 
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Under t h e s e c i r c u m s t a n c e s , we agree w i t h t h e Referee t h a t t h e r e a r e no ob
j e c t i v e f i n d i n g s t o s u p p o r t c l a i m a n t ' s c o n t e n t i o n t h a t h i s a c c e p t e d c o n d i t i o n 
worsened a f t e r May 23, 1990. A c c o r d i n g l y , we conclude t h a t c l a i m a n t has f a i l e d 
t o c a r r y h i s burden o f p r o v i n g t h a t he s u f f e r e d a compensable a g g r a v a t i o n . 

Permanent D i s a b i l i t y 

We adopt t h e Referee's "Conclusions o f Law" on t h e i s s u e o f permanent d i s 
a b i l i t y . 

P r o p r i e t y o f D e n i a l 

The R e f e r e e fo u n d t h a t t h e i n s u r e r ' s J u l y 5, 1990 l e t t e r was a p r o s p e c t i v e 
d e n i a l o f f u t u r e m e d i c a l s e r v i c e s . We d i s a g r e e . 

An employer has a u t h o r i t y t o deny a c u r r e n t c l a i m e d need f o r m e d i c a l s e r 
v i c e s o r s p e c i f i c c l a i m s as t h e c l a i m a n t p r e s e n t s them, i f t h e m e d i c a l s e r v i c e s 
a r e n o t r e a s o n a b l e and necessary o r a t t r i b u t a b l e t o t h e compensable i n j u r y . ORS 
65 6 . 2 4 5 ( 1 ) ; E v a n i t e F i b e r C o r p o r a t i o n v. S t r i p l i n , 99 Or App 353, 356-7 ( 1 9 8 9 ) . 
However, an employer may n o t deny i t s f u t u r e r e s p o n s i b i l i t y f o r payment o f bene
f i t s r e l a t i n g t o a p r e v i o u s accepted c l a i m u n l e s s i t f o l l o w s t h e s t a t u t o r y p r o 
cedure f o r c l a i m c l o s u r e . E v a n i t e , supra a t 357. 

Here, t h e i n s u r e r ' s d e n i a l r e c i t e s t h a t : "We f e e l t h e r e i s i n s u f f i c i e n t 
e v i d e n c e t o pr o v e a m a t e r i a l w orsening o f your u n d e r l y i n g c o n d i t i o n o r i s t h e r e 
o b j e c t i v e e v i d e n c e o f an a g g r a v a t i o n . Thus we are r e s p e c t f u l l y d e n y i n g y o u r 
c l a i m o f a g g r a v a t i o n f o r your back." (Ex. 3 7 ) . 

Inasmuch as t h e i n s u r e r d e n i e d c l a i m a n t ' s c l a i m t h a t he s u f f e r e d a worsen
i n g o f h i s compensable i n j u r y , we f i n d t h a t i t d i d n o t deny f u t u r e m e d i c a l bene
f i t s f o r t h e a c c e p t e d c o n d i t i o n . Rather, t h e i n s u r e r d e n i e d a s e p a r a t e noncom-
pe n s a b l e c o n d i t i o n . T h e r e f o r e , we conclude t h a t t h e d e n i a l was n o t p r o s p e c t i v e . 
A c c o r d i n g l y , t h e d e n i a l i s r e i n s t a t e d and up h e l d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 11, 1991, as r e c o n s i d e r e d March 5, 
1991, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e R e f e r e e ' s 
o r d e r w h i c h s e t a s i d e t h e J u l y 5, 1990 d e n i a l i s r e v e r s e d . The d e n i a l i s r e i n 
s t a t e d and u p h e l d . The Referee's #350 a t t o r n e y f e e award i s r e v e r s e d . The r e 
mainder o f t h e Referee's o r d e r i s a f f i r m e d . 

A p r i l 9, 1992 C i t e as 44 Van N a t t a 718 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SAM L. HOOVER, Claimant 
WCB Case No. 90-06155 

ORDER ON RECONSIDERATION 
G a t t i , e t a l . , Claimant A t t o r n e y s 

J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our March 27, 1992 o r d e r w h i c h d e n i e d 
c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n o f our March 16, 1992 Order on Remand 
t h a t awarded c l a i m a n t a $750 i n s u r e r - p a i d a t t o r n e y f e e under ORS 656.386(1) f o r 
s e r v i c e s r e n d e r e d i n p r o m p t i n g t h e p r e - h e a r i n g r e s c i s s i o n o f t h e SAIF C o r p o r a 
t i o n ' s d e n i a l . C l a i m a n t c o n t i n u e s t o r e q u e s t a " s u b s t a n t i a l " ( b u t u n s p e c i f i e d ) 
i n c r e a s e i n h i s a t t o r n e y f e e award. Claimant argues t h a t we e r r e d by 1) t a k i n g 
i n t o a c c o u n t t h e p e n a l t y r e l a t e d $800 a t t o r n e y f e e awarded t o c l a i m a n t ' s c o u n s e l 
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f o r h i s s e r v i c e s a t and p r i o r t o h e a r i n g on t h e q u e s t i o n o f SAIF's u n r e a s o n a b l e 
d e n i a l ; and 2) by r e f u s i n g t o c o n s i d e r any s e r v i c e s r e n d e r e d subsequent t o t h e 
r e s c i s s i o n on A p r i l 16, 1990 o f SAIF's d e n i a l . On t h i s l a t t e r p o i n t , c l a i m a n t 
c o n t e n d s t h a t he d i d n o t r e c e i v e n o t i c e o f t h e r e s c i s s i o n u n t i l one week b e f o r e 
t h e J u l y 3 1 , 1990 h e a r i n g . T h e r e f o r e , he a s s e r t s , h i s a t t o r n e y was r e q u i r e d t o 
work on t h e case u n t i l j u s t b e f o r e t h e h e a r i n g , and he s h o u l d be compensated f o r 
h i s s e r v i c e s . 

On t h e l a t t e r p o i n t , c l a i m a n t i s m i s t a k e n on t h e f a c t s . SAIF's l e t t e r o f 
A p r i l 16, 1990 r e s c i n d i n g t h e d e n i a l i s marked on i t s f a c e " r e c e i v e d " by 
c l a i m a n t ' s a t t o r n e y on A p r i l 17, 1990. (Ex. 15) Thus, even i f c l a i m a n t d i d n o t 
see t h e l e t t e r u n t i l one week b e f o r e t h e h e a r i n g , c l a i m a n t ' s a t t o r n e y d i d and 
knew on A p r i l 17, 1990 t h a t t h e d e n i a l was r e s c i n d e d . Since a f t e r t h a t d a t e , 
c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s were o b v i o u s l y n o t devoted t o p r o m p t i n g r e s c i s 
s i o n o f t h e d e n i a l ( o r p r e p a r i n g f o r h e a r i n g on t h e i s s u e o f c o m p e n s a b i l i t y ) , we 
have n o t c o n s i d e r e d such s e r v i c e s i n d e t e r m i n i n g a r e a s o n a b l e a t t o r n e y f e e p u r 
s u a n t t o amended ORS 656.386(1). 

As f o r c l a i m a n t ' s f i r s t p o i n t , t h e $800 a t t o r n e y f e e award c l a i m a n t ' s a t 
t o r n e y has a l r e a d y r e c e i v e d i s a r e l e v a n t c o n s i d e r a t i o n t o t h e e x t e n t t h a t by 
t h a t award, c l a i m a n t 's a t t o r n e y has a l r e a d y r e c e i v e d some compensation f o r h i s 
s e r v i c e s p r i o r t o h e a r i n g . C l a imant's a t t o r n e y has n o t s u b m i t t e d any p e t i t i o n 
o r s t a t e m e n t o f s e r v i c e s which r e q u e s t s a s p e c i f i c amount, s u p p o r t e d by a de
t a i l e d s t a t e m e n t o f t h e t i m e spent on t h e case, and an e x p l a n a t i o n o f how a l l 
o t h e r f a c t o r s s e t f o r t h i n OAR 438-15-010(4) s u b s t a n t i a t e t h e r e a s o n a b l e n e s s o f 
t h e r e q u e s t e d amount. Under t h e c i r c u m s t a n c e s , we c o n t i n u e t o c o n c l u d e , f o r t h e 
reasons a r t i c u l a t e d here and i n our p r i o r o r d e r s , t h a t a ' r e a s o n a b l e a t t o r n e y f e e 
i s $750. 

C o n s e q u e n t l y , we w i t h d r a w our p r i o r o r d e r s . On r e c o n s i d e r a t i o n , as sup
plemented and m o d i f i e d h e r e i n , we adhere t o and r e p u b l i s h our p r i o r o r d e r s . The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

A p r i l 9, 1992 C i t e as 44 Van N a t t a 719 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROL J . KNAPP, Claimant 
WCB Case No. 90-01628 

ORDER ON REVIEW 
Karen M. Werner, Claimant A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
H a r r i ' s o r d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a D e t e r 
m i n a t i o n Order had awarded 54 p e r c e n t (172.80 degrees) unscheduled permanent 
d i s a b i l i t y f o r a low back c o n d i t i o n . On r e v i e w , t h e i s s u e i s e x t e n t o f perma
nent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We a f f i r m . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

One e s s e n t i a l element t o an award o f permanent t o t a l d i s a b i l i t y i s t h a t 
c l a i m a n t must e s t a b l i s h t h a t even though n o t w o r k i n g , she i s w i l l i n g t o seek 
work and has made r e a s o n a b l e e f f o r t s t o o b t a i n work u n l e s s i t i s shown t h a t such 
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e f f o r t s w o u l d be f u t i l e . Even i f a work search would be f u t i l e , c l a i m a n t must 
e s t a b l i s h t h a t b u t f o r t h e compensable i n j u r y , she would have been w i l l i n g t o 
seek r e g u l a r g a i n f u l employment. ORS 656.206(3); SAIF v. Stephen, 303 Or 41 
( 1 9 8 9 ) . 

We agree w i t h t h e Referee's f i n d i n g t h a t i t would-be f u t i l e f o r c l a i m a n t 
t o seek employment. I n a d d i t i o n , we f i n d t h a t t h e r e c o r d as a whole e s t a b l i s h e s 
t h a t , b u t f o r t h e compensable c o n d i t i o n , c l a i m a n t would be w i l l i n g t o work o r t o 
seek work. 

S i n c e 1988 c l a i m a n t has done photography, p r i m a r i l y as a hobby. However, 
she has a l s o p r e p a r e d b u s i n e s s cards f o r h e r s e l f , was a n t i c i p a t i n g p h o t o g r a p h i n g 
two weddings a t t h e t i m e o f t h e h e a r i n g , i s i n t e r e s t e d i n s e l l i n g h er p h o t o 
g r a p h s , and had u n d e r t a k e n c e r t a i n m a r k e t i n g s t e p s (a showing a t t h e l o c a l pub
l i c l i b r a r y , p r i z e s a t t h e county f a i r ) t o promote her work. W h i l e we agree 
w i t h t h e R e f e r e e ' s f i n d i n g t h a t c l a i m a n t ' s photography a c t i v i t y does n o t c o n s t i 
t u t e r e g u l a r , g a i n f u l and s u i t a b l e work, we n e v e r t h e l e s s f i n d t h a t i t i s e v i 
dence o f c l a i m a n t ' s w i l l i n g n e s s t o work o r t o seek work w i t h i n t h e c o n s t r a i n t s 
o f her p h y s i c a l l i m i t a t i o n s . 

I n a d d i t i o n , we n o t e t h a t , t o t h e e x t e n t v o c a t i o n a l s e r v i c e s were made 
a v a i l a b l e t o h e r , c l a i m a n t f u l l y c o o p e r a t e d and p a r t i c i p a t e d . F i n a l l y , t h e r e i s 
no e v i d e n c e t h a t c l a i m a n t ever v o l u n t a r i l y removed h e r s e l f f r o m t h e l a b o r 
m a r k e t . 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h a t , b u t 
f o r h er compensable i n j u r y , she would have been w i l l i n g t o work o r t o seek r e g u 
l a r and g a i n f u l employment. 

I n a f f i r m i n g t h e Referee's award o f permanent and t o t a l d i s a b i l i t y , we 
c o n s i d e r e d o n l y t h e d i s a b l i n g e f f e c t s o f c l a i m a n t ' s compensable low back i n j u r y . 
A l t h o u g h t h e Re f e r e e f o u n d t h a t c l a i m a n t s u f f e r e d f r o m s e v e r a l p r e e x i s t i n g con
d i t i o n s , i n c l u d i n g a d e g e n e r a t i v e neck c o n d i t i o n , a knee i n j u r y , b i l a t e r a l w r i s t 
d e g e n e r a t i o n , c a r p a l t u n n e l syndrome and h y p e r t e n s i o n (Exs. 7G-1 and 2; 2 9 - 4 ) , 
t h e r e i s no e v i d e n c e t h a t any o f th e s e c o n d i t i o n s was d i s a b l i n g a t t h e t i m e o f 
t h e compensable back i n j u r y i n September 1983 (Ex. 3 0 - 6 ) . C o n s e q u e n t l y , we have 
n o t c o n s i d e r e d t h e s e p r e e x i s t i n g c o n d i t i o n s i n a f f i r m i n g t h e Re f e r e e ' s r a t i n g o f 
permanent t o t a l d i s a b i l i t y . E l d e r v. Rosboro Lumber Co., 106 Or App 16 ( 1 9 9 1 ) ; 
A l i c e V. Maloney, 41 Van N a t t a 2229 (1989). 

F i n a l l y , Dr. K i e s t ' s o p i n i o n c o n c e r n i n g c l a i m a n t ' s c o n d i t i o n has been con
s i d e r e d f o r i t s m e d i c a l , r a t h e r t h a n v o c a t i o n a l , e x p e r t i s e . See Peggy S. 
C h a r p i l l o z , 42 Van N a t t a 125, 127 (1990). When Dr. K i e s t examined her i n 1987, 
he n o t e d t h a t c l a i m a n t ' s lumbar x - r a y s r e v e a l e d " v e r y g r a p h i c d e m o n s t r a t i o n s o f 
sev e r e p a t h o l o g y , " t h a t c l a i m a n t p r e s e n t e d "as someone w i t h l e g i t i m a t e s e v e r e 
lumbar d i s t r e s s , " and t h a t her " c o m p l a i n t s o f d i f f i c u l t y moving, s i t t i n g , d r i v 
i n g and s t a n d i n g a r e l e g i t i m a t e . " (Ex. 7G-3). On t h e b a s i s o f t h e s e f i n d i n g s 
and h i s e x a m i n a t i o n , Dr. K i e s t o p i n e d t h a t c l a i m a n t was n o t ca p a b l e o f g a i n f u l 
work i n any o f her p a s t o c c u p a t i o n s . To t h e e x t e n t t h a t Dr. K i e s t ' s o p i n i o n i n 
c l u d e d v o c a t i o n a l c o n s i d e r a t i o n s i n a d d i t i o n t o m e d i c a l c o n s i d e r a t i o n s , we r e 
l i e d on t h e v o c a t i o n a l e v i d e n c e i n t h e r e c o r d , r a t h e r t h a n Dr. K i e s t ' s o p i n i o n . 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e , assessed a t t o r n e y f e e f o r 
h i s s e r v i c e s on r e v i e w , p u r s u a n t t o ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c 
t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t 
a r e a s o n a b l e f e e f o r c l a i m a n t ' s counsel's s e r v i c e s on r e v i e w i s $1,200, t o be 
p a i d by t h e s e l f - i n s u r e d employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c 
u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s 
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r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 28, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,200, t o be p a i d by 
t h e s e l f - i n s u r e d employer. 

A p r i l 9, 1992 C i t e as 44 Van N a t t a 721 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD D. OLSON, Claimant 

WCB Case No. 89-14741 
ORDER ON RECONSIDERATION 

Malagon, e t a l . , Claimant A t t o r n e y s 
P h i l l i p L. Nyburg, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our March 2, 1992 
Order on Review t h a t a f f i r m e d a Referee's o r d e r t h a t had, i n t u r n , a f f i r m e d t h e 
Workers' Compensation D i v i s i o n Order o f D i s m i s s a l d a t e d F e b r u a r y 8, 1991. 
S p e c i f i c a l l y , c l a i m a n t r e q u e s t s t h a t we r e c o n s i d e r our c o n c l u s i o n s r e g a r d i n g h i s 
e l i g i b i l i t y f o r v o c a t i o n a l s e r v i c e s . 

We w i t h d r a w our March 12, 1992 o r d e r f o r r e c o n s i d e r a t i o n . A f t e r r e v i e w o f 
c l a i m a n t ' s m o t i o n , as w e l l as t h e i n s u r e r ' s response, we adhere t o t h e c o n c l u 
s i o n s i n o u r p r i o r o r d e r . A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we adhere t o and r e 
p u b l i s h o u r March 12, 1992 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal 
s h a l l b e g i n t o r u n fr o m t h e dat e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Board Member K i n s l e y , d i s s e n t i n g . 

P u r s u a n t t o ORS 656.283(1), I would s e t a s i d e t h e F e b r u a r y 8, 1991 Order 
o f D i s m i s s a l r e g a r d i n g c l a i m a n t ' s v o c a t i o n a l r i g h t s f o r t h e rea s o n t h a t t h e Re
h a b i l i t a t i o n Review S e c t i o n (RRS) d i d not n o t i f y c l a i m a n t ' s l e g a l r e p r e s e n t a t i v e 
o f t h e s e t t l e m e n t o f f e r i t made t o c l a i m a n t p r i o r t o i s s u i n g i t s Order. 

By a l e t t e r t o RRS d a t e d November 14, 1990, c l a i m a n t , t h r o u g h h i s a t t o r 
ney, n o t i f i e d RRS o f h i s l e g a l r e p r e s e n t a t i o n , r e q u e s t e d r e v i e w o f t h e October 
17, 1990 n o t i c e o f t h e end o f h i s e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e , and 
gave h i s p e r m i s s i o n f o r c l a i m a n t t o be c o n t a c t e d d i r e c t l y . (Ex. 4 7 ) . By l e t t e r 
o f November 29, 1990, a r e p r e s e n t a t i v e o f RRS asked c l a i m a n t ' s a t t o r n e y t o con
t a c t him i f "you w i s h t o be p e r s o n a l l y i n v o l v e d i n meetings and/or c o n f e r e n c e s 
c o n n e c t e d w i t h t h i s r e v i e w . I f I do not hear from you, I w i l l p r o c e e d t o meet 
d i r e c t l y w i t h Mr. Olson." (Ex. 4 9 ) . I t appears from t h e r e c o r d t h a t c l a i m a n t ' s 
a t t o r n e y d i d n o t c o n t a c t RRS. I n i t s p r i o r o r d e r , t h e m a j o r i t y c o n c l u d e s f r o m 
t h o s e f a c t s t h a t RRS was j u s t i f i e d i n p r o c e e d i n g t o n e g o t i a t e a s e t t l e m e n t and 
d i s m i s s a l o f t h e case w i t h o u t t h e in v o l v e m e n t o f c l a i m a n t ' s a t t o r n e y . I d i s 
a g r ee. A t no t i m e d i d c l a i m a n t o r h i s a t t o r n e y n o t i f y RRS t h a t c l a i m a n t was no 
l o n g e r r e p r e s e n t e d by h i s a t t o r n e y . A t no t i m e d i d t h e RRS r e p r e s e n t a t i v e i n 
f o r m c l a i m a n t ' s a t t o r n e y t h a t RRS was p l a n n i n g on s e t t l i n g t h e case w i t h o u t i n 
v o l v e m e n t o f c l a i m a n t ' s a t t o r n e y . I n my view, i t makes no sense t o i n t e r p r e t 
c l a i m a n t ' s November 14, 1990 l e t t e r as s i m u l t a n e o u s l y a s s e r t i n g h i s r i g h t t o be 
r e p r e s e n t e d by c o u n s e l and g i v i n g up h i s r i g h t t o be r e p r e s e n t e d by c o u n s e l , 
e s p e c i a l l y as t o t h e f i n a l s e t t l e m e n t o f t h e case. I b e l i e v e a more r e a s o n a b l e 
i n t e r p r e t a t i o n o f t h e s i t u a t i o n i s t h a t o f f e r e d by c l a i m a n t i n h i s M o t i o n f o r 
Abatement and R e c o n s i d e r a t i o n : 
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" I t i s t h e p r a c t i c e o f t h e R e h a b i l i t a t i o n Review S e c t i o n t o 
i n v e s t i g a t e r e q u e s t s f o r r e v i e w made t o i t p r i o r t o an i s s u a n c e o f 
an o r d e r o r r e s o l u t i o n o f t h e c l a i m . T h i s p r o c e d u r e i n v o l v e s con
t a c t w i t h t h e c l a i m a n t , as w e l l as t h e employer. A t t o r n e y s f o r 
c l a i m a n t sought t o f a c i l i t a t e r e v i e w by t h e R e h a b i l i t a t i o n Review 
S e c t i o n by p e r m i t t i n g c o n t a c t w i t h t h e c l a i m a n t a t a t i m e and i n a 
manner c o n v e n i e n t t o t h e R e h a b i l i t a t i o n Review S e c t i o n f o r t h e p u r 
poses o f c o n d u c t i n g t h i s i n v e s t i g a t i o n and d i s c u s s i n g w i t h Mr. Olson 
t h e i r f i n d i n g s . 

" R e s o l v i n g t h e c l a i m , however, i n v o l v e s c o n s i d e r a t i o n and r e p 
r e s e n t a t i o n w h i c h exceed t h e mere i n v e s t i g a t i o n o f t h e u n d e r l y i n g 
f a c t s . The consent t o c o n t a c t c l a i m a n t g i v e n by c l a i m a n t ' s a t t o r n e y 
t o t h e Department o f I n s u r a n c e and Finance s h o u l d n o t be r e a d so 
b r o a d l y as t o p e r m i t e n t e r i n g i n t o s e t t l e m e n t n e g o t i a t i o n s o r e s t a b 
l i s h i n g and a d o p t i n g a f i n a l s e t t l e m e n t w i t h o u t f i r s t o b t a i n i n g t h e 
a p p r o v a l o f c l a i m a n t ' s a t t o r n e y . " 

Based on t h e above, I r e s p e c t f u l l y d i s s e n t . 

A p r i l 9, 1992 C i t e as 44 Van N a t t a 722 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SANDRA L. SCHUCHERT, Claimant 

WCB Case Nos. 90-21590 & 90-07843 
ORDER ON REVIEW 

A s p e l l , e t a l . , C l aimant A t t o r n e y s 
D a v i d Schieber ( S a i f ) , Defense A t t o r n e y 

David O. Home, Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t : (1) 
se t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a c u r r e n t low back con
d i t i o n ; and (2) u p h e l d Employer's I n s u r a n c e o f Wausau's (Wausau's) "de f a c t o " 
d e n i a l o f c l a i m a n t ' s h e r n i a t e d d i s c a t L5-S1. On r e v i e w , t h e i s s u e s a r e agg r a 
v a t i o n and c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

On J u l y 12, 1989, c l a i m a n t f e l l from a c h a i r a t work and s u s t a i n e d a 
lumbar s t r a i n . SAIF acc e p t e d c l a i m a n t ' s c l a i m as n o n d i s a b l i n g . 

On F e b r u a r y 2, 1990, c l a i m a n t a g a i n f e l l f rom a c h a i r a t work. Wausau, 
t h e c a r r i e r on t h e r i s k a t t h a t t i m e , accepted c l a i m a n t ' s i n j u r y c l a i m f o r a 
" n o n - d i s p l a c e d f r a c t u r e , l e f t i n f e r i o r p u b i c ramus." 

A l t h o u g h p r i o r t o February 2, 1990, c l a i m a n t ' s low back c o n d i t i o n was im
p r o v i n g w i t h c o n s e r v a t i v e t r e a t m e n t f o l l o w i n g t h e 1989 i n j u r y , she now r e q u i r e s 
s u r g e r y f o r a h e r n i a t e d d i s c a t L5-S1. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s F e b r u a r y 2, 1990 f a l l a t work i s a m a t e r i a l c o n t r i b u t i n g cause 
o f h e r c u r r e n t need f o r s u r g e r y f o r a h e r n i a t e d d i s c a t L5-S1. 

C l a i m a n t ' s J u l y 12, 1989 f a l l a t work i s n o t a m a t e r i a l c o n t r i b u t i n g cause 
o f h e r c u r r e n t need f o r m e d i c a l s e r v i c e s f o r her low back c o n d i t i o n . 
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We n o t e a t t h e o u t s e t t h a t Wausau accepted c l a i m a n t ' s F e b r u a r y 1990 p r a t 
f a l l o n l y as a " n o n - d i s p l a c e d f r a c t u r e , l e f t i n f e r i o r p u b i c ramus." (Ex. 17C) . 
Because Wausau d i d n o t accept o r deny c l a i m a n t ' s subsequent c l a i m s f o r t r e a t m e n t 
f o r h er low back w i t h i n 90 days o f i t s n o t i c e o f t h o s e c l a i m s , t h e Referee 
deemed t h o s e c l a i m s t o be "de f a c t o " d e n i e d a t h e a r i n g . ( T r . 4 ) . We agree. 
See B a r r v. EBI Companies, 88 Or App 132 (1987). 

We a l s o n o t e t h a t , a l t h o u g h t h e scope o f Wausau's acceptance was l i m i t e d 
t o a c o n t u s i o n o f t h e p u b i c ramus, t h e 1990 i n c i d e n t i n v o l v e d i n j u r y t o t h e low 
back, as w e l l as t o t h e p u b i c ramus. (See Exs. 11A, 12-1, 2 1 - 1 ) . 

The p a r t i e s l i t i g a t e d t h i s d i s p u t e as though ORS 656.308 d e t e r m i n e s t h e 
outcome. A l t h o u g h we agree t h a t t h e q u e s t i o n on r e v i e w i s w h i c h i n s u r e r i s 
" r e s p o n s i b l e " f o r c l a i m a n t ' s need f o r t r e a t m e n t f o r a c u r r e n t L5-S1 d i s c h e r n i a 
t i o n , we a r e n o t c o n v i n c e d t h a t ORS 656.308 p r o v i d e s t h e answer. 

ORS 656.308 p r o v i d e s i n r e l e v a n t p a r t : 

"When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e 
employer s h a l l remain r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n u n l e s s 
t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con
d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r compensable 
m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same c o n d i t i o n s h a l l 
be p r o c e s s e d as a new i n j u r y c l a i m by t h e subsequent employer." 
(Emphasis added). 

I n t h e p r e s e n t case, we are unable t o d e t e r m i n e whether c l a i m a n t ' s c u r r e n t 
h e r n i a t e d d i s c i n v o l v e s t h e "same c o n d i t i o n " as was caused by SAIF's i n j u r y . 
See B e v e r l y R. T i l l e r v , 43 Van N a t t a 2470, 2472 (1991) (Where t h e second com
pe n s a b l e i n j u r y does n o t i n v o l v e t h e same c o n d i t i o n , b u t , r a t h e r , m e r e l y t h e 
same body p a r t as t h e p r i o r i n j u r y , ORS 656.308 i s n o t a p p l i c a b l e . ) I n t h i s r e 
g a r d , we n o t e t h a t i t i s n o t c l e a r e x a c t l y when t h e L5-S1 d i s c h e r n i a t i o n o c c u r 
r e d , a l t h o u g h t h e f i r s t r a d i o g r a p h i c c o n f i r m a t i o n o f i t s e x i s t e n c e was on March 
22, 1990. (See Exs. 13-1, 14-1, and 20-1). Under t h e s e c i r c u m s t a n c e s , we do 
n o t a p p l y ORS 656.308 t o d e c i d e which i n s u r e r i s r e s p o n s i b l e f o r t h e t r e a t m e n t 
i n q u e s t i o n . I n s t e a d , we c o n s i d e r t h e m e d i c a l e v i d e n c e c o n c e r n i n g c a u s a t i o n 
r e l a t i v e t o each work i n j u r y , b u t w i t h o u t t h e p r e s u m p t i o n i n ORS 656.308. 

The R e f e r e e d e c i d e d t h a t c l a i m a n t ' s 1989 i n j u r y was t h e major c o n t r i b u t i n g 
cause o f her c u r r e n t need f o r t r e a t m e n t f o r her L5-S1 d i s c . I n r e a c h i n g t h i s 
c o n c l u s i o n , t h e Referee r e l i e d on t h e o p i n i o n o f Dr. Webb, who has t r e a t e d 
c l a i m a n t s i n c e October 3 1 , 1989. We f i n d no reason n o t t o r e l y on Webb's o p i n 
i o n c o n c e r n i n g c a u s a t i o n and agree t h a t i t i s p e r s u a s i v e . See W e i l a n d v. SAIF, 
64 Or App 810 ( 1 9 8 3 ) . However, we f i n d t h a t Dr. Webb's o p i n i o n s u p p o r t s a con
t r a r y r e s u l t . 

Dr. Webb o p i n e d t h a t t h e " i n i t i a l major cause o f [ c l a i m a n t ' s ] d i s k d i s 
ease" was t h e 1989 lumbar s t r a i n (which SAIF a c c e p t e d ) . (Ex. 26; see Ex. 23-B-
1 ) . However, Dr. Webb concluded: 

" I n my o p i n i o n , t h e need f o r back s u r g e r y i s r e l a t e d t o t h e 
second i n j u r y . I s t a t e t h i s , a g a i n , s i n c e she was i m p r o v i n g s a t i s 
f a c t o r i l y w i t h c o n s e r v a t i v e t r e a t m e n t j u s t b e f o r e t h e f a l l i n Jan
u a r y [ s i c ] 1990 b u t t h e n a f t e r w a r d s had e s c a l a t i n g symptoms w h i c h 
f a i l e d t o improve w i t h any c o n s e r v a t i v e t r e a t m e n t . " (Ex. 2 6 - 1 ) . 
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C o n s i d e r i n g Dr. Webb's o p i n i o n , p a r t i c u l a r l y h i s f a i l u r e t o i n c l u d e t h e 
1989 i n j u r y as a c u r r e n t c a u s a t i v e f a c t o r , as w e l l as t h e p r o g r e s s i o n o f c l a i m 
a n t ' s low back problems, we conclude t h a t c l a i m a n t ' s 1990 i n j u r y i s a m a t e r i a l 
cause o f her need f o r s u r g e r y f o r a d i s c h e r n i a t i o n a t L5-S1, b u t her 1989 i n 
j u r y i s n o t a m a t e r i a l cause o f t h a t need. Consequently, Wausau, r a t h e r t h a n 
SAIF i s r e s p o n s i b l e f o r t h e c l a i m e d t r e a t m e n t . Moreover, based on t h e same p e r 
s u a s i v e m e d i c a l e v i d e n c e , we conclude t h a t c l a i m a n t has n o t p r o v e n t h a t her c u r 
r e n t c o n d i t i o n i s m a t e r i a l l y r e l a t e d t o t h e 1989 c o n d i t i o n . A c c o r d i n g l y , she 
has n o t e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m w i t h SAIF. See ORS 
656.273(1) . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e under ORS 656.382(2) f o r 
s e r v i c e s on Board r e v i e w . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-
15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w i s $800, t o be p a i d by t h e Wausau. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2 1 , 1991 i s r e v e r s e d . The SAIF Corpora
t i o n ' s November 6, 1990 d e n i a l o f a g g r a v a t i o n i s r e i n s t a t e d and u p h e l d . Employ
e r ' s I n s u r a n c e o f Wausau's "de f a c t o " d e n i a l o f c l a i m a n t ' s c l a i m f o r a d i s c h e r 
n i a t i o n a t L5-S1 i s s e t a s i d e and t h e c l a i m i s remanded t o Wausau f o r p r o c e s s i n g 
a c c o r d i n g t o law. Wausau, r a t h e r t h a n SAIF, s h a l l pay t h e assessed a t t o r n e y f e e 
o f $3,170 t o c l a i m a n t ' s a t t o r n e y f o r h i s s e r v i c e s a t h e a r i n g . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $800, t o 
be p a i d by Wausau. 

A p r i l 9, 1992 C i t e as 44 Van N a t t a 724 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM J . WILSON, Claimant 

WCB Case No. 89-09198 
ORDER ON REMAND 

Jim L. Scavera, Claimant A t t o r n e y 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f Ap p e a l s . 
Roseburq F o r e s t P r o d u c t s v. W i l s o n , 110 Or App 72 (1 9 9 1 ) . The c o u r t r e v e r s e d 
o u r p r i o r o r d e r , W i l l i a m J. W i l s o n , 43 Van N a t t a 288 ( 1 9 9 1 ) , w h i c h had awarded 
c l a i m a n t b e n e f i t s f o r te m p o r a r y t o t a l d i s a b i l i t y d u r i n g a l a b o r d i s p u t e . The 
c o u r t c o n c l u d e d t h a t t h e l e g i s l a t u r e ' s f a i l u r e t o i n c l u d e t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s w i t h i n t h e p r o t e c t i o n o f laws r e l a t i n g t o l a b o r d i s p u t e s i n d i 
c a t e d t h a t i t d i d n o t i n t e n d t h o s e b e n e f i t s t o be a v a i l a b l e t o c l a i m a n t s who 
l o s e wages due t o an e l e c t i o n t o p a r t i c i p a t e i n a s t r i k e . A c c o r d i n g l y , i t h e l d 
t h a t c l a i m a n t ' s d e c i s i o n n o t t o cr o s s a p i c k e t l i n e d i d n o t j u s t i f y h i s r e f u s a l 
f o r work and r e v e r s e d and remanded t h e m a t t e r f o r r e c o n s i d e r a t i o n . 

I n accordance w i t h t h e c o u r t ' s d e c i s i o n , we f i n d c l a i m a n t ' s f a i l u r e t o r e 
p o r t f o r a v a i l a b l e work t o be a r e f u s a l o f wage e a r n i n g employment. A c c o r d i n g 
l y , t h e employer was a u t h o r i z e d t o t e r m i n a t e payment o f t e m p o r a r y t o t a l d i s a b i l 
i t y b e n e f i t s p u r s u a n t t o former OAR 436-60-030(5). F u r t h e r m o r e , because t h e em
p l o y e r had o f f e r e d m o d i f i e d work a t c l a i m a n t ' s p r e - i n j u r y r a t e o f pay, no tempo
r a r y p a r t i a l d i s a b i l i t y b e n e f i t s were due. Former OAR 436-60-030(2). 
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A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d September 20, 
1989 i s a f f i r m e d . 

I T IS SO ORDERED. 

Board Member Gunn s p e c i a l l y concurring. 

I am c o m p e l l e d by t h e c o u r t ' s d e c i s i o n t o p r o v i d e t h e m a j o r i t y s i g n a t u r e 
i n t h i s case. I n some r e g a r d s , t h e l e g i s l a t u r e has p r o v i d e d i n j u r e d w o r k e r s who 
p a r t i c i p a t e i n a l a b o r d i s p u t e w i t h more r i g h t s t h a n o t h e r s t r i k i n g employees. 
For example, w h i l e a p r i v a t e s e c t o r employer may o t h e r w i s e p e r m a n e n t l y r e p l a c e 
s t r i k i n g employees,^- an i n j u r e d worker may r e f u s e t o r e t u r n t o work d u r i n g a 
l a b o r d i s p u t e " w i t h o u t l o s s o f reemployment r i g h t s o r any v o c a t i o n a l a s s i s 
t a n c e f . 1 " ORS 656.268(12). (Emphasis s u p p l i e d . ) As n o t e d by t h e c o u r t , how
e v e r , t h e l e g i s l a t u r e has n o t i n c l u d e d t h e r i g h t t o t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s w i t h i n t h e p r o t e c t i o n o f laws r e l a t i n g t o l a b o r d i s p u t e s . I agree w i t h 
t h e l e g i s l a t u r e ' s a p p a r e n t c o n c l u s i o n t h a t an i n j u r e d w o r k e r ' s d e c i s i o n t o r e 
t u r n t o work o f f e r e d by an employer o r l o s e b e n e f i t s f o r t e m p o r a r y t o t a l d i s 
a b i l i t y i s no d i f f e r e n t from t h e d e c i s i o n o t h e r s t r i k i n g employees make t o 
f o r e g o t h e i r wages and p a r t i c i p a t e i n a l a b o r d i s p u t e . 

I w r i t e s e p a r a t e l y t o address two aspects o f t h i s case n o t d i s c u s s e d by 
t h e c o u r t , b u t w h i c h I f i n d d i s t u r b i n g . The f i r s t i s s u e , w h i c h was mentioned by 
Board Member C r i d e r i n her concurrence t o t h e Board's o r i g i n a l o r d e r , i s whether 
t h e r e was a bona f i d e o f f e r o f employment. There was some e v i d e n c e i n t h e 
r e c o r d t h a t t h e work o f f e r e d t o c l a i m a n t was beyond h i s p h y s i c a l l i m i t a t i o n s . 
There i s a l s o e v i d e n c e t h a t t h e employer's m i l l was n o t o p e r a t i n g a t t h e t i m e 
t h e work o f f e r was made. Nonetheless, c l a i m a n t c a r r i e s t h e burden o f p r o v i n g 
such an a s s e r t i o n . I do n o t b e l i e v e c l a i m a n t has met t h a t burden. 

The second i s s u e i s t h a t t h e r e c o r d suggests t h a t t h e employer made t h e 
j o b o f f e r w i t h knowledge t h a t c l a i m a n t ' s p o s i t i o n as a u n i o n o f f i c i a l w ould com
p e l h i s r e f u s a l . I f t r u e , I b e l i e v e t h e employer's a c t i o n s w o u ld more a p p r o p r i 
a t e l y be addressed i n a d i s c r i m i n a t i o n c l a i m w i t h e i t h e r t h e N a t i o n a l Labor 
R e l a t i o n s Board o r Oregon's Employment R e l a t i o n s Board. For o u r purposes, how
e v e r , c l a i m a n t a g a i n would bear t h e burden t o s u s t a i n such an a l l e g a t i o n , w h i c h , 
i n my o p i n i o n , he has n o t met. 

I n s h o r t , t h e evide n c e p r e p o n d e r a t e s t h a t work was o f f e r e d and a v a i l a b l e 
t o c l a i m a n t . The work may n o t have a c t u a l l y been p e r f o r m e d due t o t h e l a b o r 
d i s p u t e , b u t was o f f e r e d t o c l a i m a n t . Because c l a i m a n t r e f u s e d t o a c c e p t t h a t 
work, t h e employer was a u t h o r i z e d t o t e r m i n a t e payment o f t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s . As a f i n a l p o i n t , I b e l i e v e t h a t t h i s s i t u a t i o n i s d i s t i n 
g u i s h a b l e f r o m a l a b o r d i s p u t e where s t r i k i n g w o r k e r s a r e l o c k e d o u t by t h e em
p l o y e r o r p e r m a n e n t l y r e p l a c e d where work i s n o t a v a i l a b l e o r p e r f o r m e d . 

1 I n o t e t h a t , under c u r r e n t p u b l i c s e c t o r l a b o r law, s t r i k i n g w o r k e r s may have 
a c l a i m o f d i s c r i m i n a t i o n f o r p r o t e c t e d a c t i v i t y under ORS 243.672 i f permanent
l y r e p l a c e d by employers. That i s s u e has n o t y e t been c o n t e s t e d o r l i t i g a t e d 
t h r o u g h t h e c o u r t s . 
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I n t h e M a t t e r o f t h e Compensation o f 
CHARLES E. CONDON, Claimant 

WCB Case No. 91-00585 
ORDER ON REVIEW 

Royce, e t a l . , C l a i m a n t A t t o r n e y s 
David R. Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum, Gunn and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee T. Lavere Johnson's o r d e r t h a t : (1) 
d e c l i n e d t o address t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n ; (2) 
d e c l i n e d t o award c l a i m a n t an a t t o r n e y f e e f o r h i s c o u n s e l ' s e f f o r t s i n o b t a i n 
i n g an acceptance o f c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n a t h e a r i n g ; and (3) de
c l i n e d t o assess an a t t o r n e y f e e f o r t h e SAIF C o r p o r a t i o n ' s f a i l u r e t o t i m e l y 
a c c e p t t h e c l a i m . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a t t o r n e y f e e s . 
We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

On January 14, 1991, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g , c h a l l e n g i n g 
SAIF's de f a c t o d e n i a l o f her p s y c h i a t r i c c o n d i t i o n and s e e k i n g p e n a l t i e s and 
a t t o r n e y f e e s . A h e a r i n g was convened on A p r i l 1, 1991, a t w h i c h t i m e SAIF, 
t h r o u g h i t s c o u n s e l , i n f o r m e d t h e Referee t h a t i t had "accept e d " c l a i m a n t ' s 
c l a i m and t h a t a f o r m a l n o t i c e o f acceptance was b e i n g p r o c e s s e d and p r e p a r e d by 
i t s s t a f f . The f o r m a l acceptance was l a t e r s u b m i t t e d and r e c e i v e d i n t o e v i d e n c e 
as E x h i b i t 69. 

On r e v i e w , c l a i m a n t f i r s t c h a l l e n g e s t h e Referee's c o n c l u s i o n t h a t t h e 
c o m p e n s a b i l i t y o f t h e p s y c h i a t r i c c o n d i t i o n was no l o n g e r a t i s s u e . He contends 
t h a t t h e R e f e r e e was o b l i g a t e d t o make a d e t e r m i n a t i o n on t h e e v i d e n c e b e f o r e 
him and e r r e d i n f a i l i n g t o do so. We d i s a g r e e . That i s s u e was r e n d e r e d moot 
by v i r t u e o f SAIF's acceptance. A c c o r d i n g l y , t h e r e was no i s s u e c o n c e r n i n g com
p e n s a b i l i t y t o be d e c i d e d by t h e Referee. See Gene C. D a l t o n , 43 Van N a t t a 1191 
( 1 9 9 1 ) . 

C l a i m a n t n e x t c h a l l e n g e s t h e Referee's f a i l u r e t o award an a t t o r n e y f e e 
f o r h i s c o u n s e l ' s e f f o r t s a s s o c i a t e d w i t h t h e c l a i m under f o r m e r ORS 65 6 . 3 8 6 ( 1 ) . 
The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was not e n t i t l e d t o t h e f e e because c l a i m a n t 
d i d n o t " p r e v a i l " d u r i n g a h e a r i n g . 

Subsequent t o t h e Referee's o r d e r , t h e Governor s i g n e d i n t o law Senate 
B i l l 540 A-Engrossed, wh i c h amends ORS 656.386(1) t o p r o v i d e t h a t " [ i ] f an 
a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation f o r a c l a i m a n t and a h e a r i n g 
by t h e r e f e r e e i s n o t h e l d , a rea s o n a b l e a t t o r n e y f e e s h a l l be a l l o w e d . " Be
cause t h i s m a t t e r has n o t become f i n a l , t h e r e c e n t amendment t o ORS 656.386(1) 
i s a p p l i c a b l e . C o n s i d e r i n g c l a i m a n t ' s c o u n s e l ' s e f f o r t s i n s u b m i t t i n g a h e a r i n g 
r e q u e s t and e l i c i t i n g m e d i c a l r e p o r t s c o n c e r n i n g c l a i m a n t ' s p s y c h i a t r i c c o n d i 
t i o n , we c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compen
s a t i o n f o r c l a i m a n t t h r o u g h t h e acceptance o f h i s c l a i m d u r i n g h e a r i n g . There
f o r e , we h o l d t h a t c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e under 
r e v i s e d ORS 65 6 . 3 8 6 ( 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e assessed a t t o r n e y f e e f o r t h e a t -
h e a r i n g a c c eptance o f c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n i s $1,700, t o be p a i d by 
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SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e de
v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

C l a i m a n t l a s t c h a l l e n g e s t h a t p o r t i o n o f t h e Referee's o r d e r t h a t con
c l u d e d t h a t h i s a t t o r n e y was n o t e n t i t l e d t o a c a r r i e r - p a i d f e e f o r SAIF's d e l a y 
i n a c c e p t i n g t h e p s y c h i a t r i c c o n d i t i o n c l a i m . He contends t h a t SAIF's miscon
d u c t c o n s t i t u t e d an unreasonable r e s i s t a n c e t o t h e payment o f compensation under 
ORS 6 5 6 . 3 8 2 ( 1 ) . We agree. 

We have p r e v i o u s l y h e l d t h a t ORS 656.382(1) a u t h o r i z e s t h e assessment o f 
an a t t o r n e y f e e i f an i n s u r e r unreasonably r e s i s t s t h e payment o f compensation, 
p r o v i d e d t h a t t h e r e a r e no amounts o f compensation t h e n due upon w h i c h t o base a 
p e n a l t y o r t h e u n r e a s o n a b l e r e s i s t a n c e i s not t h e same conduct f o r w h i c h a 
p e n a l t y has been assessed under ORS 656.262(10). See N i c o l a s a M a r t i n e z , 43 Van 
N a t t a 1638 ( 1 9 9 1 ) . I n t h i s case, SAIF f a i l e d t o accept o r deny t h e p s y c h i a t r i c 
c l a i m w i t h i n 90 days o f n o t i c e , as r e q u i r e d by ORS 6 5 6 . 2 6 2 ( 6 ) . However, a l l 
b e n e f i t s were p r o v i d e d t o c l a i m a n t , i n c l u d i n g m e d i c a l s e r v i c e s . Inasmuch as no 
amounts o f compensation were t h e n due as a r e s u l t o f SAIF's f a i l u r e t o t i m e l y 
a c c e p t o r deny t h e c l a i m , no p e n a l t y may be assessed under ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

However, we c o n c l u d e t h a t SAIF unreasonably r e s i s t e d t h e payment o f com
p e n s a t i o n and we assess an a t t o r n e y f e e under ORS 656.382(1) on t h a t b a s i s . See 
C h a r l e s W. W i l s o n , 43 Van N a t t a 2792 (1 9 9 1 ) ; Tami L. F a r r e l l , 43 Van N a t t a 2727 
( 1 9 9 1 ) . By f a i l i n g t o t i m e l y respond t o t h e c l a i m , SAIF d e l a y e d t h e p r o c e s s and 
t h e u l t i m a t e r e s o l u t i o n as t o t h e c o m p e n s a b i l i t y i s s u e . We f i n d t h a t i t s unex
p l a i n e d f a i l u r e t o respond t o t h e c l a i m was unreasonable and t h a t i t s n o n a c t i o n 
had t h e e f f e c t o f d e l a y i n g b e n e f i t s which were e v e n t u a l l y p a i d as a r e s u l t o f 
SAIF's u l t i m a t e acceptance o f t h e c l a i m . 

Even had we f o u n d t h a t SAIF d i d n o t a c t u a l l y d e l a y t h e payment o f bene
f i t s , we w o uld n e v e r t h e l e s s conclude t h a t SAIF's conduct c o n s t i t u t e d an 
u n r e a s o n a b l e r e s i s t a n c e t o compensation. The s t a t u t o r y scheme i n ORS 656.262(6) 
e n v i s i o n s a speedy, p r o p e r and f a i r r e s o l u t i o n o f w o r k e r s ' compensation c l a i m s . 
Under t h a t s t a t u t o r y p r o v i s i o n , t h e i n s u r e r must, w i t h i n 90 days a f t e r n o t i c e o f 
knowledge o f a c l a i m , f u r n i s h w r i t t e n n o t i c e o f c l a i m acceptance o r d e n i a l t o 
t h e c l a i m a n t . Such t i m e l y p r o c e s s i n g h e l p s secure t h e p r o p e r d e t e r m i n a t i o n and 
payment o f a l l compensation due an i n j u r e d w orker, and e x p e d i t e s t h e f i n a l 
d i s p o s i t i o n o f t h e c l a i m . 

More i m m e d i a t e l y , t h e f o r m a l n o t i c e o f acceptance o r d e n i a l i n f o r m s t h e 
i n j u r e d w o r k e r o f h i s r i g h t s and r e s p o n s i b i l i t i e s under t h e law. T i m e l y n o t i c e 
a l l o w s an i n j u r e d w orker t o a c t p r o m p t l y i n a v a i l i n g h i m s e l f o f t h e r i g h t t o 
seek a h e a r i n g r e g a r d i n g t h e c l a i m . I n t h i s case, by f a i l i n g t o t i m e l y respond 
t o c l a i m a n t ' s c l a i m , SAIF l e f t c l a i m a n t unaware o f h i s r i g h t s under t h e law. 
T h e r e f o r e , even had we f o u n d t h a t SAIF d i d not s u c c e s s f u l l y d e l a y compensation, 
i t i s c l e a r t h a t SAIF's conduct p l a c e d a g r e a t e r burden on c l a i m a n t t o l e a r n o f 
h i s r i g h t s and t o p r o v e h i s c l a i m . That i s enough t o w a r r a n t t h e assessment o f 
an a t t o r n e y f e e under ORS 656.382(1). 

SAIF contends t h a t our d e c i s i o n i n Buck E. Johnson, 43 Van N a t t a 423 
(1991) i s d i r e c t l y on p o i n t and p r e c l u d e s an a t t o r n e y f e e i n t h i s case. I n t h a t 
case, we d e c l i n e d t o award an a t t o r n e y f e e under ORS 656.382(1) f o r a c a r r i e r ' s 
f a i l u r e t o t i m e l y p r o v i d e e x h i b i t s as r e q u i r e d by an a d m i n i s t r a t i v e r u l e , n o t i n g 
t h a t , even i f t h e v i o l a t i o n o f t h e r u l e was unreasonable, no compensation was 
d e l a y e d by t h e f a i l u r e t o p r o v i d e t h e e x h i b i t s . However, t h a t r a t i o n a l e was e f 
f e c t i v e l y o v e r r u l e d by Aetna C a s u a l t y Co. v. Jackson, 108 Or App 253 ( 1 9 9 1 ) , i n 
w h i c h t h e c o u r t h e l d t h a t t h e f a i l u r e t o comply w i t h d i s c o v e r y r e q u i r e m e n t s may 
be u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation under ORS 6 5 6 . 3 8 2 ( 1 ) , 
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even when t h e r e i s no e v i d e n c e t h a t t h e noncompliance d e l a y e d a c c eptance o f t h e 
c l a i m . See a l s o Boehr v. M i d - W i l l a m e t t e V a l l e y Food, 109 Or App 292 ( 1 9 9 1 ) . 
A c c o r d i n g l y , we do n o t f i n d SAIF's argument p e r s u a s i v e . 

H a v i n g c o n s i d e r e d t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s c o n c e r n i n g t h e u n t i m e l y acceptance i s $300. I n r e a c h i n g t h i s 
d e c i s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as 
r e p r e s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 25, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e i n s u r e r - p a i d f e e o f $1,700 
f o r s e r v i c e s i n c o n n e c t i o n w i t h SAIF's acceptance o f c l a i m a n t ' s p s y c h i a t r i c con
d i t i o n . For s e r v i c e s c o n c e r n i n g t h e u n t i m e l y acceptance, c l a i m a n t ' s c o u n s e l i s 
awarded an i n s u r e r - p a i d f e e o f $300. The remainder o f t h e o r d e r i s a f f i r m e d . 

Board Member K i n s l e y d i s s e n t i n g . 

I agree w i t h t h e m a j o r i t y ' s c o n c l u s i o n s t h a t t h e c o m p e n s a b i l i t y o f c l a i m 
a n t ' s p s y c h i a t r i c c o n d i t i o n was r e n d e r e d moot by SAIF's acceptance o f t h e c l a i m 
a t h e a r i n g , and t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e under ORS 
656.386(1) f o r s e r v i c e s r e n d e r e d i n o b t a i n i n g t h a t acceptance. I d i s a g r e e , how
e v e r , w i t h t h e m a j o r i t y ' s c o n c l u s i o n t h a t c l a i m a n t ' s a t t o r n e y i s a l s o e n t i t l e d 
t o a f e e under ORS 656.382(1) on t h e b a s i s t h a t SAIF f a i l e d t o t i m e l y a c c e p t t h e 
c l a i m . 

ORS 656.262(6) r e q u i r e s an i n s u r e r t o p r o v i d e " w r i t t e n n o t i c e o f accep
t a n c e o r d e n i a l o f t h e c l a i m " w i t h 90 days a f t e r " n o t i c e o r knowledge o f t h e 
c l a i m . " I n t h i s case, SAIF had n o t i c e o f t h e c l a i m i n December 1989, and p r o 
v i d e d w r i t t e n n o t i c e o f i t s acceptance on A p r i l 1, 1991, w e l l a f t e r t h e 90 day 
p e r i o d . The m a j o r i t y f i n d s t h a t SAIF's f a i l u r e t o t i m e l y a c c e p t t h e c l a i m was 
u n r e a s o n a b l e and t h a t " i t s n o n a c t i o n had t h e e f f e c t o f d e l a y i n g b e n e f i t s w h i c h 
were e v e n t u a l l y p a i d as a r e s u l t o f SAIF's u l t i m a t e acceptance o f t h e c l a i m . " 
Based on t h o s e f i n d i n g s , t h e m a j o r i t y concludes t h a t SAIF u n r e a s o n a b l y r e s i s t e d 
t h e payment o f compensation and awards a c a r r i e r - p a i d a t t o r n e y f e e under ORS 
656.382(1) on t h a t b a s i s . 

I n a w a r d i n g t h e f e e , however, t h e m a j o r i t y c i t e s no e v i d e n c e i n t h e r e c o r d 
t h a t SAIF's d e l a y i n a c c e p t i n g t h e c l a i m i n t e r f e r e d w i t h t h e payment o f any spe
c i f i c c ompensation. To t h e c o n t r a r y , i t i s u n d i s p u t e d t h a t SAIF p a i d c l a i m a n t 
w o r k e r s ' compensation b e n e f i t s t h r o u g h o u t t h e d e l a y , i n c l u d i n g m e d i c a l s e r v i c e s 
p r o v i d e d by Dr. McCarthy. Absent some showing t h a t SAIF's f a i l u r e t o t i m e l y 
p r o v i d e w r i t t e n n o t i c e o f t h e c l a i m a f f e c t e d some o b l i g a t i o n t o pay compensation 
due, i t cannot be s a i d t h a t t h e r e was an unreasonable r e s i s t a n c e t o t h e payment 
o f compensation. 

The m a j o r i t y ' s r e l i a n c e on Aetna C a s u a l t y Co. v. Jackson, 108 Or App 253 
( 1 9 9 1 ) , i s m i s p l a c e d . I n t h a t d i s c o v e r y v i o l a t i o n case, t h e c o u r t n o t e d t h a t 
t h e f a i l u r e t o comply w i t h d i s c o v e r y r e q u i r e m e n t s can i n t e r f e r e w i t h t h e payment 
o f c o m p e n s a t i o n , t h e r e b y w a r r a n t i n g t h e assessment o f an a t t o r n e y f e e under ORS 
6 5 6 . 3 8 2 ( 1 ) . On t h e f a c t s o f t h a t case, however, t h e c o u r t n o t e d t h a t t h e em
p l o y e r had p a i d a l l compensation b e f o r e t h e d i s c o v e r y v i o l a t i o n and, t h e r e f o r e , 
h e l d t h a t i t c o u l d n o t have r e s i s t e d t h e payment o f compensation t h a t had been 
p a i d . The same r e a s o n i n g a p p l i e s h e r e ; SAIF c o u l d n o t have r e s i s t e d t h e payment 
o f compensation i t had p a i d . 



C h a r l e s E. Condon, 44 Van N a t t a 726 (1992) 729 

The m a j o r i t y a l s o r e l i e s on Boehr v. M i d - W i l l a m e t t e V a l l e y Food, 109 Or 
App 292 ( 1 9 9 1 ) , i n w h i c h t h e c o u r t h e l d t h a t t h e f a i l u r e t o comply w i t h d i s c o v 
e r y r e q u i r e m e n t s may be unreasonable r e s i s t a n c e t o t h e payment o f compensation 
and may j u s t i f y a t t o r n e y f e es under ORS 656.382(1), even where t h e r e i s no e v i 
dence t h a t t h e noncompliance d e l a y e d acceptance o f t h e c l a i m . The c o u r t ' s h o l d 
i n g , however, was s i m p l y d i r e c t e d t o t h e Board's e v i d e n t m i s s t a t e m e n t t h a t , 
w i t h o u t " e v i d e n c e t h a t t h e d e l a y i n p r o d u c t i o n o f documents d e l a y e d acceptance 
o f t h e c l a i m * * * t h e r e i s no b a s i s f o r an assessed a t t o r n e y f e e . " 109 Or App 
a t 293. The c o u r t s i m p l y o v e r r u l e d t h a t s t a t e m e n t and remanded t h e case t o t h e 
Board t o d e t e r m i n e , under t h e p r o p e r s t a n d a r d , whether t h e employer's d e l a y was 
u n r e a s o n a b l e and r e s u l t e d i n t h e r e s i s t a n c e t o t h e payment o f compensation f o r 
w h i c h a t t o r n e y f e e s s h o u l d be awarded. C o n t r a r y t o t h e m a j o r i t y ' s a s s e r t i o n , 
t h a t case does n o t s u p p o r t t h e assessment o f an a t t o r n e y f e e i n t h i s case, where 
t h e r e i s no e v i d e n c e t h a t SAIF's f a i l u r e t o t i m e l y accept t h e c l a i m i n t e r f e r e d 
w i t h t h e payment o f compensation. 

I n s h o r t , I agree t h a t t h e f a i l u r e t o t i m e l y accept a c l a i m f o r compensa
t i o n may p r o v i d e t h e b a s i s f o r awarding an a t t o r n e y f e e f o r t h e u n r e a s o n a b l e r e 
s i s t a n c e t o t h e payment o f compensation. I f i n d no b a s i s f o r a w a r d i n g such a 
f e e i n t h i s case, however, because t h e r e has been no d e l a y i n t h e payment o f any 
compensation. A c c o r d i n g l y , I r e s p e c t f u l l y d i s s e n t . 

A p r i l 10, 1992 C i t e as 44 Van N a t t a 729 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GILBERT T. HALE, Claimant 

WCB Case No. 91-01277 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r 
w h i c h d i r e c t e d i t t o pay c l a i m a n t ' s scheduled permanent d i s a b i l i t y awards a t t h e 
r a t e o f $305 per degree. Claimant r e q u e s t s t h a t t h e employer be d i r e c t e d t o pay 
i n t e r e s t o f 9 p e r c e n t on a l l compensation s t a y e d p e n d i n g Board r e v i e w . On r e 
v i e w , t h e i s s u e s a r e t h e r a t e o f scheduled permanent d i s a b i l i t y and i n t e r e s t on 
s t a y e d compensation. 

Rate o f Scheduled D i s a b i l i t y 

On t h e r a t e o f scheduled d i s a b i l i t y i s s u e , we a f f i r m and adopt t h e Ref
e r e e ' s o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The Referee c o n c l u d e d t h a t c l a i m a n t ' s June 12, 1990 and March 5, 1991 
awards o f s c h e d u l e d permanent d i s a b i l i t y s h o u l d be p a i d a t t h e r a t e o f $305 p e r 
degree. We agree. 

I n A l a n G. H e r r o n , 43 Van N a t t a 267, on recon 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e 1990 Oregon Laws, c h a p t e r 2, s e c t i o n 7 amendment t o ORS 
6 5 6 . 2 1 4 ( 2 ) , w h i c h i n c r e a s e d t h e v a l u e per degree o f scheduled permanent d i s a b i l 
i t y t o $305, a p p l i e d t o a l l awards o f scheduled d i s a b i l i t y made on o r a f t e r 
May 7, 1990, r e g a r d l e s s o f t h e d a t e o f i n j u r y . 

A c c o r d i n g l y , because c l a i m a n t ' s awards o f scheduled permanent d i s a b i l i t y 
were made a f t e r May 7, 1990, t h e Referee c o r r e c t l y c o n c l u d e d t h a t t h e awards 
s h o u l d be p a i d a t t h e r a t e o f $305 per degree. 
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I n t e r e s t on Stayed Compensation 

ORS 6 5 6 . 3 1 3 ( 1 ) ( B ) ( b ) p r o v i d e s , i n r e l e v a n t p a r t : 

" I f u l t i m a t e l y found payable under a f i n a l o r d e r , b e n e f i t s 
w i t h h e l d under t h i s s u b s e c t i o n s h a l l accrue i n t e r e s t a t t h e r a t e 
p r o v i d e d i n ORS 82.010 from t h e da t e o f t h e o r d e r a ppealed f r o m 
t h r o u g h t h e d a t e o f payment." 

The s t a t u t e addresses one o f t h e s e l f - i n s u r e d employer's c l a i m p r o c e s s i n g 
d u t i e s . When b e n e f i t s w i t h h e l d pending appeal a r e foun d p a y a b l e under a f i n a l 
o r d e r , t h e employer i s r e q u i r e d t o pay t h e i n t e r e s t t h a t a c c r u e d on t h o s e bene
f i t s . Pending a p p e a l , however, t h e employer's o b l i g a t i o n t o pay i n t e r e s t i s n o t 
r i p e f o r a d j u d i c a t i o n , because t h e r e i s no f i n a l o r d e r . 

I f and when b e n e f i t s a r e found payable under a f i n a l o r d e r , t h e employer's 
d u t y t o p r o c e s s t h e c l a i m a c c o r d i n g t o law w i l l i n c l u d e t h e o b l i g a t i o n t o pay 
any i n t e r e s t a c c r u e d . I f a d i s p u t e a r i s e s r e g a r d i n g t h e payment o f i n t e r e s t , 
t h e m a t t e r w i l l t h e n be r i p e f o r a d j u d i c a t i o n . 

A t t o r n e y Fee On Review 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t t h e s e l f - i n s u r e d employer's r e q u e s t f o r r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e r a t e o f permanent d i s a b i l i t y i s s u e i s $300, t o be p a i d by 
t h e s e l f - i n s u r e d employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e t o c l a i m a n t o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 24, 1991 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $300, t o be 
p a i d by t h e s e l f - i n s u r e d employer. 

A p r i l 10, 1992 C i t e as 44 Van N a t t a 730 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPHINE LANDRISCINA, Claimant 

WCB Case No. 90-15113 
ORDER ON REVIEW 

Dennis W. S k a r s t a d , Claimant A t t o r n e y 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : (1) r e f u s e d t o 
l e a v e t h e r e c o r d open f o r t h e i n t r o d u c t i o n o f r e b u t t a l e v i d e n c e ; (2) u p h e l d t h e 
i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s r i g h t c a r p a l t u n n e l syndrome and u l n a r 
and r a d i a l l e s i o n ; and (3) a f f i r m e d a D e t e r m i n a t i o n Order award o f no permanent 
p a r t i a l d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e a d m i s s i b i l i t y o f e v i d e n c e , com
p e n s a b i l i t y and e x t e n t o f permanent d i s a b i l i t y . We r e v e r s e . 
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On December 22, 1988, c l a i m a n t s u s t a i n e d a compensable i n j u r y when her 
r i g h t hand was caught i n a b a c o n - s l i c i n g machine a t work. She sought t r e a t m e n t 
f r o m Dr. D i c k s o n , who diagnosed a severe s o f t t i s s u e i n j u r y and recommended 
p h y s i c a l t h e r a p y . 

C l a i m a n t was seen by Dr. Nolan, a hand surgeon, who r e f e r r e d h e r t o Dr. 
Amsden f o r e l e c t r o - d i a g n o s t i c t e s t i n g . Dr. Amsden examined c l a i m a n t on March 7, 
1989, and fo u n d some c o n d u c t i o n d e l a y i n b o t h m e d i a l and u l n a r n e r v e s . Dr. 
Nolan d i d n o t b e l i e v e t h a t s u r g e r y was necessary and, on March 20, 1989, r e 
l e a s e d c l a i m a n t t o l i g h t work. 

Dr. Nolan r e f e r r e d c l a i m a n t t o Dr. Radecki f o r nerve c o n d u c t i o n s t u d i e s , 
w h i c h p r o v e d n o r m a l . A t t h e i n s u r e r ' s r e q u e s t , c l a i m a n t was examined by Dr. Nye 
on September 7, 1989. He diagnosed n e u r a p r a x i a subsequent t o a c r u s h i n j u r y o f 
t h e r i g h t hand and n o t e d some f u n c t i o n a l o v e r l a y . 

On December 19, 1989, Dr. Nolan found c l a i m a n t m e d i c a l l y s t a t i o n a r y and 
r e l e a s e d h er t o work w i t h l i m i t a t i o n s on t h e amount o f t i m e w o r k i n g i n t h e meat 
f r e e z e r . Her c l a i m was c l o s e d by a February 2, 1990 D e t e r m i n a t i o n Order, w h i c h 
awarded t e m p o r a r y d i s a b i l i t y o n l y . 

I n November 1990, c l a i m a n t sought a d d i t i o n a l t r e a t m e n t f r o m Dr. Long, who 
di a g n o s e d a c r u s h i n j u r y t o t h e r i g h t hand w i t h r e s i d u a l c o m p l a i n t s and ev i d e n c e 
o f m i l d u l n a r and r a d i a l compression l e s i o n s . C l a i m a n t was s u b s e q u e n t l y exam
i n e d by Dr. P u z i s s , an o r t h o p e d i c surgeon, who diagnosed a c r u s h i n j u r y w i t h 
r i g h t c a r p a l t u n n e l syndrome. 

At t h e r e q u e s t o f t h e i n s u r e r , c l a i m a n t was reexamined by Dr. Rade c k i , who 
co n c l u d e d a g a i n t h a t nerve c o n d u c t i o n s t u d i e s were normal. On November 28, 
1990, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s c a r p a l t u n n e l syndrome 
and u l n a r and r a d i a l l e s i o n . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e concl u d e d t h a t c l a i m a n t ' s c a r p a l t u n n e l syndrome and u l n a r and 
r a d i a l l e s i o n s were n o t compensably r e l a t e d t o her 1988 compensable i n j u r y and 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f th o s e c o n d i t i o n s . We f i n d t h a t t h e e v i 
dence p r e p o n d e r a t e s i n f a v o r o f c o m p e n s a b i l i t y and r e v e r s e . 

C l a i m a n t seeks compensation f o r a d i s a b i l i t y t h a t has a l l e g e d l y r e s u l t e d 
f r o m a c o m b i n a t i o n o f her 1988 compensable i n j u r y and p r e e x i s t i n g hand and f o r e 
arm c o n d i t i o n . A c c o r d i n g l y , she must prove by a preponderance o f t h e e v i d e n c e 
t h a t t h e 1988 i n j u r y was t h e major c o n t r i b u t i n g cause o f her need f o r t r e a t m e n t 
and/or d i s a b i l i t y . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; Bahman M. N a z a r i , 43 Van N a t t a 2368 
( 1 9 9 1 ) . We f i n d t h a t t h e c a u s a t i o n o f her c u r r e n t c o n d i t i o n i s o f s u f f i c i e n t 
m e d i c a l c o m p l e x i t y t h a t we cannot d e c i d e i t w i t h o u t e x p e r t o p i n i o n . U r i s v. 
Compensation Department, 247 Or 420 (19 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 
Or App 105 ( 1 9 8 5 ) . 

Two e x p e r t o p i n i o n s on m e d i c a l c a u s a t i o n were s u b m i t t e d i n t h i s m a t t e r . 
Dr. Long, c l a i m a n t ' s a t t e n d i n g p h y s i c i a n s i n c e November 1990, o p i n e d t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n was d i r e c t l y r e l a t e d t o her compensable i n j u r y : 

" I c o n c l u d e t h a t t h e i n c i d e n t o f 12/22/88 was t h e m a j o r con
t r i b u t i n g cause o f [ c l a i m a n t ' s ] c o n t i n u i n g r i g h t f o r e a r m and hand 
c o n d i t i o n . T h i s c o n d i t i o n appears t o i n c l u d e some element o f median 
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e n t r a p m e n t a t t h e d i s t a l edge o f t h e c a r p a l l i g a m e n t , and may i n 
c l u d e m i l d symptoms o f u l n a r i r r i t a t i o n a t t h e r i g h t elbow, and/or 
r a d i a l e ntrapment i n t h e s u p i n a t o r area. * * * To t h e e x t e n t t h a t 
t h e p e r i p h e r a l nerve l e s i o n s are symptomatic and a r e c o n t r i b u t i n g t o 
[ c l a i m a n t ' s ] c h r o n i c r i g h t f o r e a r m and hand c o n d i t i o n , i t i s more 
p r o b a b l e t h a n n o t t h a t t h e work i n j u r y o f 12/22/88 was t h e m a j o r 
cause o f t h e symptomatic p e r i p h e r a l nerve c o n d i t i o n s . " (Ex. 4 5 - 5 ) . 

On t h e o t h e r hand, Dr. Radecki, who examined c l a i m a n t on two o c c a s i o n s , o p i n e d 
t h a t , based on h i s t e s t i n g , c l a i m a n t has no o b j e c t i v e p a t h o l o g y i n her r i g h t 
hand o r arm and t h a t her c o n d i t i o n was normal. 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we g i v e g r e a t e r w e i g h t t o 
t h o s e o p i n i o n s t h a t a r e w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . Somers 
v. SAIF. 77 Or App 259 ( 1 9 8 6 ) . A f t e r our r e v i e w o f b o t h o p i n i o n s , we f i n d t h e 
o p i n i o n o f Dr. Long more p e r s u a s i v e t h a n t h a t o f Dr. R adecki. As n o t e d by 
c l a i m a n t , b o t h d o c t o r ' s o p i n i o n s can be c o n s i d e r e d an o n g o i n g d e b a t e r e g a r d i n g 
a p p r o p r i a t e d i a g n o s t i c t e s t i n g p r o c e d u r e s . Dr. Radecki f a v o r s a t e c h n i q u e t h a t 
u s u a l l y employs fewer measurements over g r e a t e r d i s t a n c e s , and e v i d e n t l y be
l i e v e s t h a t t h e t e c h n i q u e used by Dr. Long, which employs more measurements over 
s h o r t e r d i s t a n c e s , has caused a f a l s e p o s i t i v e h e r e . However, t o a c c e p t h i s be
l i e f t h a t c l a i m a n t has no a b n o r m a l i t y i n t h e r i g h t arm and hand, we must n o t 
o n l y r e j e c t t h e f i n d i n g s o f Dr. Long, b u t a l s o t h e f i n d i n g s o f Dr. N o l a n , Dr. 
Amsden and Dr. P u z i s s , who a l l diagnosed u l n a r and median n e r v e damage as a con
sequence o f t h e 1988 i n d u s t r i a l i n j u r y . I n l i g h t o f t h a t c o n t r a r y m e d i c a l e v i 
dence, we a r e n o t persuaded by Dr. Radecki's o p i n i o n t h a t c l a i m a n t has no o b j e c 
t i v e p a t h o l o g y i n her r i g h t hand o r arm. 

A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t has e s t a b l i s h e d 
t h a t her 1988 compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f her c a r p a l 
t u n n e l syndrome and u l n a r and r a d i a l l e s i o n s and t h a t , t h e r e f o r e , t h o s e c o n d i 
t i o n s a r e compensable. The i n s u r e r ' s p a r t i a l d e n i a l i s s e t a s i d e . 

A d m i s s i b i l i t y o f Evidence 

C l a i m a n t contends t h a t t h e Referee e r r e d i n f a i l i n g t o keep t h e r e c o r d 
open f o r t h e a d m i s s i o n o f r e b u t t a l e vidence from Dr. Long, t h e a t t e n d i n g p h y s i 
c i a n . I n l i g h t o f our r u l i n g i n c l a i m a n t ' s f a v o r w i t h r e g a r d t o t h e compens
a b i l i t y i s s u e , we f i n d t h a t any e r r o r i n r e f u s i n g t o admit t h e r e b u t t a l e v i d e n c e 
was h a r m l e s s and, under t h e c i r c u m s t a n c e s , conclude t h a t we need n o t address 
c l a i m a n t ' s c o n t e n t i o n . 

E x t e n t o f Permanent D i s a b i l i t y 

I n h i s r e p o r t d a t e d March 3 1 , 1991, Dr. Long i n d i c a t e d t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n was n o t y e t m e d i c a l l y s t a t i o n a r y , i n t h a t he b e l i e v e d t h a t 
c l a i m a n t had p o t e n t i a l f o r f u r t h e r m a t e r i a l improvement w i t h t r e a t m e n t . A c c o r d 
i n g l y , because we have d e t e r m i n e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s compens-
a b l y r e l a t e d t o her 1988 i n d u s t r i a l i n j u r y and i s n o t m e d i c a l l y s t a t i o n a r y , t h e 
D e t e r m i n a t i o n Order i s s e t a s i d e as premature. Thus, i t i s p r e m a t u r e t o r a t e t h e 
e x t e n t o f her permanent d i s a b i l i t y a t t h i s t i m e . See Kociemba v SAIF. 63 Or 
App 557 (1983) . 

A t t o r n e y Fee 

Because c l a i m a n t has p r e v a i l e d a g a i n s t a d e n i a l o f compensation, c l a i m 
a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed f e e under ORS 6 5 6 . 3 8 6 ( 1 ) . A f t e r con
s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s 
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s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c u r r e n t c o n d i t i o n i s $2,500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s con
c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e 
s e n t e d by t h e h e a r i n g r e c o r d and c l a i m a n t ' s a p p e l l a n t ' s b r i e f s ) , t h e c o m p l e x i t y 
o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 8, 1991 i s r e v e r s e d . The i n s u r e r ' s p a r t i a l 
d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded t o t h e i n s u r e r f o r f u r t h e r p r o 
c e s s i n g a c c o r d i n g t o law. The D e t e r m i n a t i o n Order i s s e t a s i d e as p r e m a t u r e . 
For s e r v i c e s r e n d e r e d i n o v e r t u r n i n g t h e d e n i a l , c l a i m a n t ' s c o u n s e l i s awarded 
as assessed f e e o f $2,500, t o be p a i d by t h e i n s u r e r . 

A p r i l 10, 1992 C i t e as 44 Van N a t t a 733 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
STAN J . MANSER, Claimant 
WCB Case No. 90-19595 

ORDER ON REVIEW 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r t h a t u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r a r i g h t 
i n g u i n a l h e r n i a . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " b u t n o t h i s " F i n d i n g s o f U l t i 
mate F a c t , " w i t h t h e f o l l o w i n g e x c e p t i o n s and s u p p l e m e n t a t i o n . 

We f i n d t h a t c l a i m a n t gave Drs. W ojeski and Twombly e s s e n t i a l l y a c c u r a t e 
h i s t o r i e s r e g a r d i n g h i s o f f - t h e - j o b a c t i v i t i e s and t h e o n s e t o f h i s r i g h t - s i d e d 
g r o i n p a i n . 

We do n o t f i n d t h a t c l a i m a n t t o l d A n i t a W a llace, employer's r e p r e s e n t a 
t i v e , t h a t h i s h e r n i a o c c u r r e d o f f - t h e - j o b . 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s work exposure, s p e c i f i c a l l y r e p e t i t i v e trauma a s s o c i a t e d w i t h 
d r i v i n g a f o r k l i f t o v e r p o t h o l e s on o r about August 20, 1990 and t h e r e a f t e r , was 
t h e m a j o r cause o f h i s d i s a b i l i t y and need f o r t r e a t m e n t f o r a r i g h t i n g u i n a l 
h e r n i a . 

CONCLUSIONS OF LAW AND OPINION 

On o r about August 20, 1990 and t h e r e a f t e r , c l a i m a n t ' s work a c t i v i t y o f 
d r i v i n g a f o r k l i f t f o r t h e employer i n v o l v e d r e p e t i t i v e t r a u m a t i c j a r r i n g o f h i s 
body when t h e f o r k l i f t r e g u l a r l y h i t p o t h o l e s . C o n s i d e r i n g t h i s work exposure, 
we c o n c l u d e t h a t h i s c l a i m i s f o r a c o n d i t i o n r e s u l t i n g f r o m a " s e r i e s o f t r a u 
m a t i c e v e n t s o r o c c u r r e n c e s " under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . I n o r d e r t o e s t a b l i s h t h e 
c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , c l a i m a n t must 
p r o v e t h a t t h e s e work a c t i v i t i e s o r exposures were t h e major c o n t r i b u t i n g cause 
o f h i s r i g h t i n g u i n a l h e r n i a c o n d i t i o n . The e x i s t e n c e o f t h e d i s e a s e must be 
e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 
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6 5 6 . 8 0 2 ( 2 ) . Due t o t h e number o f p o t e n t i a l c a u s a l f a c t o r s i n t h i s case, t h e 
c a u s a t i o n i s s u e i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t we cannot d e c i d e i t 
w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 (1 9 8 5 ) , r e v den 300 Or 546 
( 1 9 8 6 ) . 

C r e d i b i l i t y 

On r e v i e w , t h e i n s u r e r argues t h a t c l a i m a n t has n o t c a r r i e d h i s bu r d e n , 
because he i s n o t c r e d i b l e and, c o n s e q u e n t l y , t h a t m e d i c a l o p i n i o n s based on 
c l a i m a n t ' s i n a c c u r a t e h i s t o r y a r e u n p e r s u a s i v e . We d i s a g r e e , because, based on 
t h e r e c o r d , we f i n d c l a i m a n t t o be c r e d i b l e . Moreover, we f i n d no i n d i c a t i o n 
t h a t t h e d o c t o r s ' o p i n i o n s c o n c e r n i n g c a u s a t i o n a r e t a i n t e d by i n a c c u r a t e h i s t o 
r i e s . 

I n r e a c h i n g t h e s e c o n c l u s i o n s , we not e t h a t t h e Refer e e ' s n e g a t i v e c r e d i 
b i l i t y f i n d i n g i s based on h i s r e v i e w o f t h e r e c o r d , r a t h e r t h a n c l a i m a n t ' s 
demeanor. Because we a r e i n as good a p o s i t i o n as t h e Referee t o e v a l u a t e t h e 
w r i t t e n r e c o r d , we do n o t d e f e r t o t h e Referee's f i n d i n g on t h i s i s s u e and p r o 
ceed w i t h o u r e v a l u a t i o n . See C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282, 
285 ( 1 9 8 7 ) . 

To b e g i n , we compare c l a i m a n t ' s v a r i o u s r e p o r t s r e g a r d i n g t h e o n s e t o f h i s 
symptoms and c o n c l u d e t h a t h i s r e p o r t s t o t h e employer and h i s d o c t o r s have been 
c o n s i s t e n t o v e r t h e course o f t h i s c l a i m . (Compare Exs. 12A, 13, 34 & 1 1 , 4 2 ) . 

I n a d d i t i o n , we f i n d t h a t t h e d o c t o r s ' r e c o l l e c t i o n s o f c l a i m a n t ' s r e p o r t 
i n g r e g a r d i n g h i s a c t i v i t i e s and t h e onset o f h i s r i g h t g r o i n p a i n a r e c o n s i s 
t e n t w i t h c l a i m a n t ' s s t a t e m e n t s a t h e a r i n g , w i t h one e x c e p t i o n . Dr. Twombly was 
o f t h e o p i n i o n t h a t c l a i m a n t had l i f t e d no w e i g h t s f o r two months p r i o r t o t h e 
o n s e t o f h i s g r o i n symptoms. C l a i m a n t , on t h e o t h e r hand, a d m i t t e d a t h e a r i n g 
t h a t he had c o n t i n u e d t o do some w e i g h t l i f t i n g , t h o u g h a t a l e v e l much reduced 
f r o m h i s f o r m e r regimen. He s t a t e d t h a t he l i f t e d some w e i g h t s , much l i g h t e r 
t h a n u s u a l , a t home d u r i n g t h e two months between t h e e x p i r a t i o n o f h i s h e a l t h 
c l u b membership and t h e f i r s t g r o i n symptoms. (See T r . 21- 2 5 ) . 

C o n s i d e r i n g t h e r e c o r d as a whole, we f i n d c l a i m a n t ' s r e p o r t i n g t o be con
s i s t e n t and c o n c l u d e t h a t he i s c r e d i b l e . C o n s i d e r i n g Dr. Twombly's awareness 
o f c l a i m a n t ' s work a c t i v i t i e s and o f f - w o r k a t h l e t i c endeavors ( o t h e r t h a n w e i g h t 
l i f t i n g ) , we f i n d t h a t Dr. Twombly's misapprehension c o n c e r n i n g c l a i m a n t ' s con
t i n u i n g , b u t reduced, w e i g h t l i f t i n g does n o t m a t e r i a l l y d i m i n i s h t h e a c c u r a c y 
o f h i s h i s t o r y o r t h e p e r s u a s i v e n e s s o f h i s r e a s o n i n g and c o n c l u s i o n s . 

We n o t e t h a t t h e p a r t i e s v i g o r o u s l y d i s p u t e whether c l a i m a n t i n i t i a l l y ad
m i t t e d o r d e n i e d i n h i s r e p o r t s t o t h e employer t h a t h i s g r o i n p r o b l e m was work-
r e l a t e d . The Referee d e c i d e d t h a t c l a i m a n t ' s s t a t e m e n t s i n t h i s r e g a r d t o Melva 
Holmes and A n i t a W a l l a c e , employer's r e p r e s e n t a t i v e s , were i n c o n s i s t e n t w i t h h i s 
s t a t e m e n t s a t h e a r i n g . (See O&O p. 3 ) . We are i n c l i n e d t o b e l i e v e c l a i m a n t ' s 
r e c o l l e c t i o n s c o n c e r n i n g h i s r e p o r t i n g . Moreover, even assuming t h a t c l a i m a n t 
v o i c e d d i f f e r e n t o p i n i o n s c o n c e r n i n g t h e cause o f h i s g r o i n p r o b l e m s , we f i n d 
any u n c e r t a i n t y c l a i m a n t may have had i n t h i s r e g a r d t o be r e a s o n a b l e , because 
he i s n o t a m e d i c a l e x p e r t . V i e w i n g t h i s r e c o r d as a whole, we a r e persuaded 
t h a t even i n c o n s i s t e n t s p e c u l a t i o n s by c l a i m a n t would n o t n e g a t i v e l y i m p a c t h i s 
c r e d i b i l i t y o r t h e r e l i a b i l i t y o f h i s r e p o r t i n g . For t h e s e r e a s o n s , and c o n s i d 
e r i n g t h e r e c o r d as a whole, we f i n d no reason t o d i s b e l i e v e c l a i m a n t and con
c l u d e t h a t he i s a c r e d i b l e w i t n e s s . 
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C o n c e r n i n g t h e m e r i t s o f t h e c l a i m , we note a t t h e o u t s e t t h a t c l a i m a n t ' s 
c o n c l u s i o n as t o t h e cause o f h i s m e d i c a l problem can be g i v e n l i t t l e w e i g h t . 
See Moe v. C e i l i n g Systems, 44 Or App 429, 433 ( 1 9 8 0 ) . C l a i m a n t i s n o t charged 
w i t h knowing t h e e t i o l o g y o f h i s m e d i c a l problem i n t h i s m e d i c a l l y complex case. 
That i s a q u e s t i o n f o r m e d i c a l e x p e r t s . See U r i s v. Compensation Department, 
s u p r a and Kassahn v. P u b l i s h e r s Paper Co., supra. 

The o n l y m e d i c a l e v i d e n c e i n t h i s case s u p p o r t s c l a i m a n t ' s c l a i m . The 
c i r c u m s t a n t i a l e v i d e n c e a l s o s u p p o r t s t h e c l a i m and i s u n d i s p u t e d : t h e r e i s no 
e v i d e n c e t h a t c l a i m a n t had p r i o r h e r n i a s o r g r o i n problems; numerous p o t h o l e s 
e x i s t i n c l a i m a n t ' s work ar e a ; c l a i m a n t ' s work a c t i v i t i e s a t t h e t i m e h i s g r o i n 
problems began i n v o l v e d d r i v i n g over t h o s e p o t h o l e s ; and t h e r e s u l t a n t j a r r i n g 
t o h i s body was r e p e t i t i v e and t r a u m a t i c . F u r t h e r , Dr. Twombly's i n i t i a l r e p o r t 
c l e a r l y n o t e d t h a t c l a i m a n t ' s j o b as a m a t e r i a l h a n d l e r r e q u i r e d c l a i m a n t t o 
l i f t and c a r r y p a r t s from t h e r e c e i v i n g dock t o v a r i o u s l o c a t i o n s a t t h e em
p l o y e r ' s assembly l i n e . C laimant t e s t i f i e d t h a t he l i f t e d f i v e t o o v e r 100 
hundred pounds i n h i s j o b and f r e q u e n t l y l i f t e d over 50 pounds d u r i n g t h e work 
day. 

A l t h o u g h t h e i n s u r e r contends t h a t o t h e r a c t i v i t i e s caused c l a i m a n t ' s 
h e r n i a , no p h y s i c i a n doubts t h a t t h e c o n d i t i o n i s w o r k - r e l a t e d . Dr. W o j e s k i 
agrees w i t h Dr. Twombly t h a t t h e c l a i m i s work r e l a t e d . C o n s i d e r i n g t h e c l o s e 
t e m p o r a l r e l a t i o n s h i p between c l a i m a n t ' s exposure and t h e o n s e t o f h i s g r o i n 
p r o b l e m s , as w e l l as t h e f a c t u a l bases f o r t h e p h y s i c i a n s ' c o n c l u s i o n s s u p p o r t 
i n g t h i s c l a i m , we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d a c a u s a l nexus between 
h i s work and h i s c o n d i t i o n . See Moe v. C e i l i n g Systems, s u p r a . I n r e a c h i n g 
t h i s c o n c l u s i o n , we emphasize t h a t t h e p h y s i c i a n s ' r e p o r t s r e v e a l t h a t o t h e r 
p o t e n t i a l causes were c o n s i d e r e d and r u l e d o u t . (See Ex. 11-1; 4 2 - 2 ) . See 
Bradshaw v. SAIF, 69 Or App 587, 590 n.2 (1984). Dr. Twombly's c o n c l u s i o n t h a t 
c l a i m a n t ' s " j o b i s t h e major c o n t r i b u t i n g cause o f [ h i s g r o i n ] symptoms and need 
f o r t r e a t m e n t and s u r g e r y " i s u n c o n t r a d i c t e d . (Ex. 1 1 - 2 ) . C l a i m a n t ' s c l a i m i s 
s u p p o r t e d by o b j e c t i v e f i n d i n g s which v e r i f y t h e e x i s t e n c e o f t h e h e r n i a and i t s 
work r e l a t i o n s h i p . For t h e s e reasons, we conclude t h a t c l a i m a n t has c a r r i e d h i s 
b u r den o f p r o v i n g t h a t h i s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f 
h i s r i g h t i n g u i n a l h e r n i a . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r h i s a t t o r n e y ' s s e r 
v i c e s a t h e a r i n g f o r f i n a l l y p r e v a i l i n g on t h e c o m p e n s a b i l i t y i s s u e . ORS 
6 5 6 . 3 8 6 ( 1 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s f o r m e r c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y 
i s s u e i s $1500, t o be p a i d by t h e s e l f - i n s u r e d employer. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as 
r e p r e s e n t e d by t h e h e a r i n g r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d January 7, 1991 i s r e v e r s e d . The s e l f - i n s u r e d 
e m ployer's d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o i t f o r p r o c e s s i n g 
a c c o r d i n g t o law. C l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1500 f o r 
h i s s e r v i c e s a t h e a r i n g , payable by employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
AMADOR MENDEZ, Claimant 
WCB Case No. 90-06901 

ORDER ON REMAND 
Emmons, e t a l . , C l aimant A t t o r n e y s 

A l a n Ludwick ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Ap p e a l s . 
Mendez v. C o n i f e r Plywood, 110 Or App 564 (19 9 1 ) . The c o u r t has r e v e r s e d o ur 
o r d e r w h i c h adopted a Referee's o r d e r h o l d i n g t h a t c l a i m a n t was n o t e n t i t l e d t o 
a c a r r i e r - p a i d a t t o r n e y f e e under ORS 656.386(1) when t h e SAIF C o r p o r a t i o n r e 
s c i n d e d i t s c o m p e n s a b i l i t y d e n i a l o f c l a i m a n t ' s low back c o n d i t i o n p r i o r t o 
h e a r i n g . C i t i n g Jones v. OSCI, 108 Or App 230 (1 9 9 1 ) , t h e c o u r t has r e v e r s e d 
and remanded f o r r e c o n s i d e r a t i o n o f an award o f a t t o r n e y f e e s . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fact" c o n t a i n e d i n t h e Refe r e e ' s o r d e r w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g 
compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t was not e n t i t l e d t o an assessed a t t o r n e y 
f e e under f o r m e r ORS 656.386(1). However, t h e Referee d i d award c l a i m a n t ' s a t 
t o r n e y a f e e p a y a b l e f r o m c l a i m a n t ' s temporary d i s a b i l i t y ( n o t t o exceed $1,050) 
and permanent d i s a b i l i t y ( n o t t o exceed $2,800). 

I n r e a c h i n g h i s c o n c l u s i o n , t h e Referee r e l i e d on o u r o r d e r i n Duane L. 
Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , which h e l d t h a t f o r m e r ORS 656.386(1) p r o v i d e d 
no b a s i s f o r an award o f i n s u r e r - p a i d a t t o r n e y f e e s t o a c l a i m a n t when a c a r r i e r 
w i t h d r a w s i t s d e n i a l p r i o r t o h e a r i n g . We a f f i r m e d and adopted t h e o r d e r o f t h e 
Re f e r e e . 

Our o r d e r i n Jones i n i t i a l l y was a f f i r m e d by t h e Co u r t o f Ap p e a l s . Jones 
v. OSCI, 107 Or App 78 (1 9 9 1 ) . The c o u r t s u b s e q u e n t l y a l l o w e d r e c o n s i d e r a t i o n , 
however, and w i t h d r e w i t s o p i n i o n . Jones v. OSCI, 108 Or App 230, 232 ( 1 9 9 1 ) . 
The c o u r t ' s a c t i o n was based on t h e 1991 amendment t o ORS 656.386(1) p r o v i d i n g 
t h a t i f "an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation f o r a c l a i m a n t 
and a h e a r i n g by t h e r e f e r e e i s n o t h e l d , a re a s o n a b l e a t t o r n e y f e e s h a l l be 
a l l o w e d . " I d . R e l y i n g on i t s d e c i s i o n i n Jones, t h e c o u r t has r e v e r s e d and 
remanded f o r r e c o n s i d e r a t i o n o f c l a i m a n t ' s a t t o r n e y f e e award. 

C l a i m a n t ' s a t t o r n e y f i l e d a March 27, 1990 h e a r i n g r e q u e s t r e g a r d i n g 
SAIF's March 7, 1990 d e n i a l and, on May 2, 1990, s u b m i t t e d f o r i n t r o d u c t i o n i n t o 
t h e r e c o r d an August 1990 l e t t e r from c l a i m a n t ' s employer r e g a r d i n g a work i n c i 
d e n t and a Novemer 1989 work r e l e a s e from c l a i m a n t ' s p h y s i c i a n . I n l i g h t o f 
t h e s e c i r c u m s t a n c e s and t h e May 18, 1990 r e s c i s s i o n o f SAIF's d e n i a l p r i o r t o 
t h e August 14, 1990 scheduled h e a r i n g , we conclude t h a t c l a i m a n t ' s c o u n s e l was 
i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . See 
K i m b e r l v Wayne, 44 Van N a t t a 328 (19 9 2 ) . Consequently, we h o l d t h a t c l a i m a n t i s 
e n t i t l e d t o an a t t o r n e y f e e award under ORS 656.386(1). Jones v. OSCI, su p r a . 

For purposes o f d e t e r m i n i n g a rea s o n a b l e assessed a t t o r n e y f e e , we con
s i d e r t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4). A f t e r c o n s i d e r i n g t h o s e f a c 
t o r s , we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e p r e - h e a r i n g r e s c i s 
s i o n o f SAIF's d e n i a l i s $1,500, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as 
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r e p r e s e n t e d by t h e r e c o r d ) , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e r i s k 
t h a t c l a i m a n t ' s a t t o r n e y ' s e f f o r t s m ight go uncompensated. 
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I n making t h i s d e t e r m i n a t i o n , we have not c o n s i d e r e d any o f c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s r e n d e r e d subsequent t o SAIF's May 18, 1990 r e s c i s s i o n . We 
have p r e v i o u s l y h e l d t h a t our mandate i n d e t e r m i n i n g t h e amount o f an a t t o r n e y 
f e e f o r s e r v i c e s r e g a r d i n g a d e n i a l r e s c i s s i o n i s c o n f i n e d t o a c l a i m a n t ' s coun
s e l ' s s e r v i c e s p r i o r t o t h e r e s c i s s i o n . E r n e s t C. R i c h t e r , 44 Van N a t t a 101 
( 1 9 9 2 ) , on r e c o n 44 Van N a t t a 118 (1992). Thus, c o u n s e l ' s s e r v i c e s p e r t a i n i n g 
t o p o s t - r e s c i s s i o n p r e p a r a t i o n f o r t h e h e a r i n g ( i n c l u d i n g p r o c e d u r a l and j u r i s 
d i c t i o n a l arguments) have n o t been c o n s i d e r e d . 

Moreover, any o f c l a i m a n t ' s counsel's e f f o r t s d e v o t e d t o r e v e r s i n g t h e 
R e f e r e e ' s o r d e r and our p r i o r d e c i s i o n are s i m i l a r l y i r r e l e v a n t t o a d e t e r m i n a 
t i o n o f a r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s p r e - h e a r i n g s e r v i c e s . 
I d . Because a t t o r n e y f e e s do not c o n s t i t u t e compensation, c l a i m a n t w o u ld n o t be 
e n t i t l e d t o an a t t o r n e y f e e award f o r s e r v i c e s r e n d e r e d b e f o r e t h e Board and 
c o u r t f o r " f i n a l l y p r e v a i l i n g " on t h i s i s s u e . See ORS 65 6 . 3 8 8 ( 1 ) ; E r n e s t C. 
R i c h t e r , s u p r a ; Cleo I . Beswick, 43 Van N a t t a 1314 (1 9 9 1 ) . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d October 22, 
1990 i s r e v e r s e d . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e o f 
$1,500, f o r s e r v i c e s c o n c e r n i n g t h e r e s c i s s i o n o f SAIF's d e n i a l , t o be p a i d by 
t h e SAIF C o r p o r a t i o n . 

We n o t e t h a t a p o r t i o n o f c l a i m a n t ' s compensation has been h e l d by c l a i m 
a n t ' s c o u n s e l a w a i t i n g r e s o l u t i o n o f t h i s a t t o r n e y f e e i s s u e . As a r e s u l t o f 
t h i s o r d e r , we have h e l d t h a t , r a t h e r t h a n b e i n g p a y a b l e f r o m c l a i m a n t ' s com
p e n s a t i o n , c l a i m a n t ' s $1,500 a t t o r n e y fee i s payable by SAIF i n a d d i t i o n t o 
c l a i m a n t ' s compensation. T h e r e f o r e , i n t h e event t h a t c l a i m a n t ' s a t t o r n e y has 
a l r e a d y r e c e i v e d t h e $1,500 f e e g r a n t e d by t h i s o r d e r f r o m c l a i m a n t ' s compensa
t i o n , SAIF s h a l l pay c l a i m a n t t h e $1,500 as reimbursement f o r t h e f e e . I f t h e 
amount h e l d i n c l a i m a n t ' s counsel's t r u s t account i s l e s s t h a n $1,500, SAIF 
s h a l l pay c l a i m a n t t h e amount h e l d i n c l a i m a n t ' s c o u n s e l ' s t r u s t a c c o u n t as r e 
imbursement f o r t h e f e e . I n a d d i t i o n , SAIF s h a l l pay c l a i m a n t ' s c o u n s e l an 
amount s u f f i c i e n t t o re a c h t h e $1,500 a t t o r n e y f e e award. I f t h e amount h e l d i n 
c l a i m a n t ' s c o u n s e l ' s t r u s t account exceeds $1,500, c l a i m a n t ' s c o u n s e l s h a l l r e 
t u r n t h e funds i n excess o f $1,500 t o c l a i m a n t . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD H. SMITH, Claimant 
WCB Case No. 89-21043 

ORDER ON REMAND 
C l a u d e t t e L. Yost, Claimant A t t o r n e y 
Cummins, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court o f Appeals . 
Medford C o r p o r a t i o n v. Smith, 110 Or App 486 (19 9 2 ) . The c o u r t r e v e r s e d o u r 
p r i o r o r d e r , w h i c h a f f i r m e d and adopted t h e Referee's o r d e r f i n d i n g t h a t c l a i m 
a n t had e s t a b l i s h e d t h a t h i s work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause o f 
h i s l e f t c a r p a l t u n n e l syndrome c o n d i t i o n and, t h e r e f o r e , had p r o v e d a compens
a b l e o c c u p a t i o n a l d i s e a s e c l a i m . The c o u r t remanded f o r r e c o n s i d e r a t i o n i n 
l i g h t o f Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494, r e v den 312 Or 150 
( 1 9 9 1 ) , w h i c h h e l d t h a t a c l a i m a n t must e s t a b l i s h t h a t h i s employment was t h e 
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major c o n t r i b u t i n g cause o f a c l a i m e d c o n d i t i o n o r i t s w o r s e n i n g i n o r d e r t o 
pr o v e a c l a i m f o r o c c u p a t i o n a l d i s e a s e under forme r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

I n Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , we h e l d t h a t , under t h e 
1987 amendments t o fo r m e r ORS 656.802(1), a c l a i m a n t c o u l d p r o v e a compensable 
c l a i m under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) by merely showing t h a t work was a m a t e r i a l 
c o n t r i b u t i n g cause o f a c l a i m e d c o n d i t i o n o r a wo r s e n i n g o f t h e symptoms o f a 
p r e e x i s t i n g d i s e a s e . The Referee, r e l y i n g on our o r d e r i n Aschbacher, c o n c l u d e d 
t h a t c l a i m a n t p r o v e d t h a t employment c o n d i t i o n s were a m a t e r i a l cause o f h i s 
l e f t c a r p a l t u n n e l syndrome. The Referee f u r t h e r found t h a t t h e , s e l f - i n s u r e d 
employer was r e s p o n s i b l e . See Bracke v. Baza'r, 293 Or 239 ( 1 9 8 2 ) . We a f f i r m e d 
and a d o p t e d t h e o r d e r o f t h e Referee. 

The C o u r t o f Appeals s u b s e q u e n t l y r e v e r s e d our o r d e r i n Aschbacher, h o l d 
i n g t h a t t h e l e g i s l a t u r e had n o t i n t e n d e d t o change t h e s t a n d a r d o f p r o o f neces
s a r y t o p r o v e a c l a i m under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and t h a t a c l a i m a n t was 
s t i l l r e q u i r e d t o show t h a t t h e work a c t i v i t y was t h e major c o n t r i b u t i n g cause 
o f a c l a i m e d c o n d i t i o n o r wor s e n i n g o f an u n d e r l y i n g d i s e a s e . Aetna C a s u a l t y 
Co. v. Aschbacher, supra. A l t h o u g h t h e c o u r t here d e t e r m i n e d t h a t t h e Board's 
f i n d i n g s r e g a r d i n g r e s p o n s i b i l i t y under Bracke v. Baza'r, s u p r a , were s u p p o r t e d 
by s u b s t a n t i a l e v i d e n c e , t h e c o u r t r e v e r s e d and remanded t h e o r d e r f o r r e c o n s i d 
e r a t i o n i n l i g h t o f i t s d e c i s i o n i n Aschbacher. Medford C o r p o r a t i o n v. Smith, 
s u p r a . 

The r e c o r d c o n t a i n s two o p i n i o n s r e g a r d i n g c a u s a t i o n o f c l a i m a n t ' s l e f t 
arm c o n d i t i o n . Dr. Gr a n t , who i n i t i a l l y saw c l a i m a n t on r e f e r r a l f r o m t h e em
p l o y e r , d i a g n o s e d l e f t c a r p a l t u n n e l syndrome, l e f t u l n a r n e u r o p a t h y a t t h e 
elbow and c h r o n i c g e n e r a l i z e d p e r i p h e r a l neurophathy. (Ex. 4 9 - 4 ) . A l t h o u g h 
a t t r i b u t i n g t h e p e r i p h e r a l neuropathy t o a l c o h o l i n t a k e , Grant a l s o s t a t e d t h a t 
" [ w ] o r k u n d o u b t e d l y has p l a y e d a r o l e i n t h e c a u s a t i o n o f h i s above-mentioned 
com p r e s s i v e n e u r o p a t h i e s , b u t t h e u n d e r l y i n g g e n e r a l i z e d p e r i p h e r a l n e u r o p a t h y 
has made him v e r y s u s c e p t i b l e t o nerve compression syndromes i n g e n e r a l . " ( I d ) . 

C l a i m a n t a l s o was e v a l u a t e d by D r . ' S c h o s t a l , n e u r o l o g i s t , f o r an i n d e p e n 
d e n t m e d i c a l e x a m i n a t i o n . S c h o s t a l agreed w i t h Grant's d i a g n o s e s o f l e f t c a r p a l 
t u n n e l syndrome, l e f t u l n a r neuropathy a t t h e elbow, and an u n d e r l y i n g p o l y n e u 
r o p a t h y and a l s o f o u n d t h a t t h e l a s t c o n d i t i o n was caused by e x c e s s i v e a l c o h o l 
i n g e s t i o n . (Exs. 51-2, 3 ) . He d i s a g r e e d , however, t h a t c l a i m a n t ' s work a c t i v 
i t y was a c a u s a l f a c t o r i n t h e o t h e r two c o n d i t i o n s , a t t r i b u t i n g them i n s t e a d t o 
t h e u n d e r l y i n g p o l y n e u r o p a t h y . ( I d . a t 3 ) . S c h o s t a l based h i s c o n c l u s i o n on 
h i s d e t e r m i n a t i o n t h a t c l a i m a n t ' s work d i d n o t i n c l u d e t h e " b i o m e c h a n i c a l a c t i v 
i t i e s " t h a t w o u ld "make one prone t o develop such m u l t i p l e c o m p r e s s i v e 
n e u r o p a t h i e s . " ( I d ) . 

I n r e s p o n d i n g t o S c h o s t a l ' s r e p o r t , Grant s t a t e d t h a t " t h e u n d e r l y i n g 
p e r i p h e r a l n e u r o p a t h y p r e d i s p o s e s t o , b u t does n o t i n and o f i t s e l f cause, a 
compr e s s i v e n e u r o p a t h y such as c a r p a l t u n n e l syndrome. U n d o u b t e d l y [ , ] t h e 
' u n h e a l t h i n e s s ' o f t h e nerves i n g e n e r a l due t o t h e u n d e r l y i n g g e n e r a l i z e d 
p e r i p h e r a l n e u r o p a t h y made i t somewhat e a s i e r f o r [ c l a i m a n t ] t o d e v e l o p a c a r p a l 
t u n n e l syndrome, b u t w i t h o u t some o t h e r c a u s a t i o n , I do n o t b e l i e v e a c a r p a l 
t u n n e l syndrome o f t h i s s e v e r i t y would have o c c u r r e d . " (Ex. 54-1) (emphasis i n 
o r i g i n a l ) . G r a nt a l s o found h i s o p i n i o n s u p p o r t e d by l i t e r a t u r e showing t h a t 
r e p e t i t i v e hand m o t i o n s c o u l d cause c a r p a l t u n n e l syndrome "and t h a t c l a i m a n t ' s 
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" j o b as a m a c h i n i s t s u r e l y i n v o l v e s r e p e t i t i v e and s t r e n u o u s use o f h i s 
h a n d s [ . ] " ( I d . a t 2 ) . Grant s u b s e q u e n t l y s t a t e d t h a t c l a i m a n t ' s " a c t i v i t y o r 
work was t h e most c a u s a t i v e w i t h r e g a r d s t o t h e l e f t c a r p a l t u n n e l syndrome and 
t h e l e f t u l n a r n e u r o p a t h y a t t h e elbow." (Ex. 57-1). 

S c h o s t a l c o n t i n u e d t o d i s a g r e e w i t h Grant, s t a t i n g t h a t "Dr. Grant i s 
o v e r l o o k i n g one funda m e n t a l and c r u c i a l b i t o f i n f o r m a t i o n , " i n t h a t c l a i m a n t 
was e x p e r i e n c i n g " m u l t i p l e compressive n e u r o p a t h i e s o f s e v e r a l d i f f e r e n t nerves 
i n s e v e r a l d i f f e r e n t e x t r e m i t i e s . " (Ex. 5 5 ) . 

As we c o n c l u d e d i n our p r e v i o u s o r d e r , we f i n d t h a t Dr. Grant p r o v i d e s t h e 
more p e r s u a s i v e o p i n i o n . S c h o s t a l d i d not demonstrate a s u f f i c i e n t degree o f 
f a m i l i a r i t y w i t h c l a i m a n t ' s work a c t i v i t i e s ; d u r i n g h i s d e p o s i t i o n , S c h o s t a l 
conceded t h a t he was unaware o f many o f t h e s p e c i f i c a c t i v i t i e s engaged i n by 
c l a i m a n t d u r i n g h i s 16 ye a r s w o r k i n g as a m a c h i n i s t . (See Exs. 61-23, 2 4 ) . 
S c h o s t a l t h e r e f o r e d i d n o t p e r s u a s i v e l y prove t h a t he had an adequate b a s i s f o r 
d e t e r m i n i n g t h a t c l a i m a n t ' s work d i d n o t i n c l u d e a c t i v i t i e s t h a t c o u l d cause 
c a r p a l t u n n e l syndrome. Grant, on t h e o t h e r hand, expressed a d e t a i l e d k n o w l 
edge o f c l a i m a n t ' s work a c t i v i t i e s . (Exs. 62-6, 7 ) . Under such c i r c u m s t a n c e s , 
we g i v e Dr. G r a n t ' s o p i n i o n g r e a t e r w e i g h t . Somers v. SAIF, 61 Or App 2 59 
( 1 9 8 6 ) ; Givens v. SAIF, 61 Or App 490 (1983). 

Having fo u n d G r a n t ' s o p i n i o n t o be more p e r s u a s i v e , we f u r t h e r c o n c l u d e 
t h a t i t s a t i s f i e s c l a i m a n t ' s burden o f p r o v i n g t h a t employment c o n d i t i o n s were 
t h e m a j o r c o n t r i b u t i n g cause o f h i s c a r p a l t u n n e l syndrome. To be s u f f i c i e n t t o 
e s t a b l i s h t h e c o m p e n s a b i l i t y o f a c l a i m , m e d i c a l e v i d e n c e i s n o t r e q u i r e d t o 
c o n s i s t o f a s p e c i f i c i n c a n t a t i o n o r t o mimic t h e s t a t u t o r y language. L i b e r t y 
N o r t h w e s t v. Cross, 109 Or App 109 (19 9 1 ) ; McClendon v. Nabisco Brands, I n c . , 77 
Or App 412 (1986) ("Magic words" n o t r e q u i r e d ) . Major cause means an a c t i v i t y 
o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r exposure w h i c h c o n t r i b u t e s more t o 
t h e o n s e t o r w o r s e n i n g o f a c o n d i t i o n t h a n a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , 
o r exposure combined. See McGarrah v. SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; D a v i d K. 
Boyer, 43 Van N a t t a 561 ( 1 9 9 1 ) , a f f ' d Boyer v. Multnomah County School D i s t . No. 
1, 111 Or 666 (1992) . 

Here, Grant s a t i s f i e d t h a t s t a n d a r d by s t a t i n g t h a t c l a i m a n t ' s " a c t i v i t y 
o r work was t h e most c a u s a t i v e w i t h r e g a r d s t o t h e l e f t c a r p a l t u n n e l syndrome 
and t h e l e f t u l n a r n e u r o p a t h y a t t h e elbow." (Ex. 57 - 1 ) . T h e r e f o r e , we con
c l u d e t h a t t h e o c c u p a t i o n a l d i s e a s e c l a i m f o r l e f t c a r p a l t u n n e l syndrome i s 
compensable. Consequently, we agree w i t h t h e Referee t h a t t h e employer's d e n i a l 
must be s e t a s i d e . 

A c c o r d i n g l y , as supplemented h e r e i n , we r e p u b l i s h our A p r i l 12, 1991 o r d e r 
i n i t s e n t i r e t y . 

Inasmuch as c l a i m a n t has f i n a l l y p r e v a i l e d b e f o r e t h e Board a f t e r remand 
f r o m t h e c o u r t , he i s e n t i t l e d t o a reasonable a t t o r n e y f e e f o r s e r v i c e s b e f o r e 
e v e r y forum. See ORS 656.388(1). Since c l a i m a n t ' s c o u n s e l p r o v i d e d s e r v i c e s 
b e f o r e t h e c o u r t , a r e a s o n a b l e f e e f o r such e f f o r t s s h a l l be awarded. I d . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l b e f o r e t h e c o u r t i s $2,000, t o be p a i d by 
t h e employer. T h i s f e e i s i n a d d i t i o n t o c l a i m a n t ' s p r i o r a t t o r n e y f e e awards 
f o r s e r v i c e s r e n d e r e d a t t h e h e a r i n g s l e v e l and on Board r e v i e w . I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e 
(as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a p p e l l a t e b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , t h e v a l u e o f t h e i s s u e i n v o l v e d , and t h e r i s k t h a t c l a i m a n t ' s a t t o r 
ney's e f f o r t s may go uncompensated. 

IT IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
KELLY L. STOCKTON, Claimant 

WCB Case No. 90-19421 
ORDER ON REVIEW 

B o t t i n i , e t a l . . C l aimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Tenenbaum's o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s b i l a t e r a l f o o t c o n d i t i o n . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Ref e r e e , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t ' s c o n g e n i t a l b i l a t e r a l f l a t f e e t , w i t h b i l a t e r a l a c c e s s o r y n a v i c 
u l a r bones, p r e d i s p o s e d c l a i m a n t t o e x p e r i e n c e her b i l a t e r a l f o o t c o n d i t i o n r e 
q u i r i n g m e d i c a l t r e a t m e n t . However, her employment a c t i v i t i e s were t h e major 
c o n t r i b u t i n g cause o f t h a t c o n d i t i o n . T h e r e f o r e , her c o n d i t i o n i s compensable. 
See L i b e r t y N o r t h w e s t I n s . Corp. v. Spurqeon, 109 Or App 566 ( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y i s $900, t o be p a i d by 
t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 24, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y i s $900, p a y a b l e by t h e i n s u r e r . 

A p r i l 10, 1992 C i t e as 44 Van N a t t a 740 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH A. TATTOO, Claimant 

WCB Case No. 90-08503 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
T e r r a l l & A s s o c i a t e s , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Tenenbaum's o r d e r t h a t : (1) s e t a s i d e i t s A p r i l 3, 1990 p a r t i a l d e n i a l o f 
c l a i m a n t ' s a l l e g e d d i s c i t i s and o s t e o m y e l i t i s c o n d i t i o n s ; (2) assessed p e n a l t i e s 
f o r i t s a l l e g e d l y u n r e a s o n a b l e A p r i l 3, 1990 p r e c l o s u r e d e n i a l ; (3) awarded an 
assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s i n s e t t i n g a s i d e t h e 
A p r i l 3, 1990 d e n i a l ; (4) found c l a i m a n t ' s c o n d i t i o n m e d i c a l l y s t a t i o n a r y on 
Fe b r u a r y 12, 1990, whereas t h e D e t e r m i n a t i o n Order fo u n d c l a i m a n t ' s c o n d i t i o n 
m e d i c a l l y s t a t i o n a r y on May 8, 1990; (5) d i d n o t address t h e employer's r e q u e s t 
f o r an o f f s e t o f t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d f r o m January 30, 1990 
t h r o u g h F e b r u a r y 18, 1990; (6) s e t a s i d e i t s May 30, 1990 d e n i a l o f c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t , f i n d i n g t h a t t h e d e n i a l was p r o s p e c t i v e , and t h a t t h e 
r e n d e r e d m e d i c a l s e r v i c e s were b o t h c a u s a l l y r e l a t e d t o and r e a s o n a b l e and nec
e s s a r y t r e a t m e n t f o r c l a i m a n t ' s compensable i n j u r y ; (7) assessed p e n a l t i e s and a 
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s e p a r a t e p e n a l t y - r e l a t e d a t t o r n e y f e e f o r unreasonable r e s i s t a n c e t o t h e payment 
o f c ompensation f o r i t s r e f u s a l t o pay compensation p u r s u a n t t o t h e J u l y 5, 1990 
D e t e r m i n a t i o n Order; (8) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
award f o r a low back c o n d i t i o n from 8 p e r c e n t (25.6 degrees) as awarded by 
D e t e r m i n a t i o n Order, t o 10 p e r c e n t (32 d e g r e e s ) ; and (9) awarded an assessed a t 
t o r n e y f e e f o r c l a i m a n t ' s counsel's s e r v i c e s i n d e f e n d i n g a g a i n s t t h e employer's 
c r o s s - r e q u e s t f o r a r e d u c t i o n o f permanent d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e 
i s s u e s a r e p r o p r i e t y o f t h e d e n i a l s , temporary d i s a b i l i t y , c o m p e n s a b i l i t y o f 
m e d i c a l s e r v i c e s , m e d i c a l l y s t a t i o n a r y d a t e , o f f s e t , e x t e n t o f u n scheduled p e r 
manent p a r t i a l d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t , mod
i f y i n p a r t , v a c a t e i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

On August 1, 1989, c l a i m a n t compensably i n j u r e d h i s low back w h i l e p u l l i n g 
on t h e g r e e n - c h a i n . C l a i m a n t sought t r e a t m e n t from Dr. Zimmerman, o r t h o p e d i s t , 
who, on August 2 1 , 1989, diagnosed a l u m b o s a c r a l s t r a i n / s p r a i n . The employer 
c a t e g o r i z e d c l a i m a n t ' s i n j u r y as d i s a b l i n g , b u t d e f e r r e d acceptance o r d e n i a l o f 
t h e c l a i m . I n September 1989, upon r e f e r r a l by Dr. Zimmerman, c l a i m a n t under
went a work t o l e r a n c e s c r e e n i n g program a t Emanuel H o s p i t a l w h i c h d e t e r m i n e d 
t h a t c l a i m a n t was p h y s i c a l l y a b l e t o r e t u r n t o l i g h t d u t y work. On October 11 , 
1989, Dr. Zimmerman r e l e a s e d c l a i m a n t f o r l i g h t d u t y work. 

Dr. D a n i s , c h i r o p r a c t o r , became c l a i m a n t ' s t r e a t i n g p h y s i c i a n on October 
23, 1989. He d i a g n o s e d an acute l u m b o s a c r a l s a c r o i l i a c s t r a i n / s p r a i n syndrome, 
and c l a i m a n t r e c e i v e d c o n s e r v a t i v e t h e r a p y . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e low back and l e f t l e g p a i n . On January 
16, 1990, c l a i m a n t changed t r e a t i n g p h y s i c i a n s t o Dr. Holman, c h i r o p r a c t o r . 
Dr. Holman diag n o s e d a c u t e l u m b o s a c r a l s u b l u x a t i o n and a c u t e p e l v i s and l e f t l e g 
m y a l g i a and n e u r a l g i a . On February 7, 1990, Dr. Holman r e l e a s e d c l a i m a n t t o r e 
t u r n t o l i g h t d u t y work on February 12, 1990, w i t h l i m i t a t i o n s on work r e q u i r i n g 
b e n d i n g , t w i s t i n g and p r o l o n g e d s i t t i n g . 

On J a nuary 29, 1990, c l a i m a n t was examined by Dr. Dinneen, o r t h o p e d i s t , 
and Dr. Hathaway, c h i r o p r a c t i c p h y s i c i a n , o f t h e Western M e d i c a l C o n s u l t a n t s . 
T h e i r e x a m i n a t i o n r e v e a l e d nonorganic p a i n responses, b u t no e v i d e n c e o f n e r v e 
r o o t impingement. The C o n s u l t a n t s noted no improvement w i t h c o n t i n u i n g c h i r o 
p r a c t i c t r e a t m e n t s . They found c l a i m a n t ' s c o n d i t i o n t o be m e d i c a l l y s t a t i o n a r y 
and o p i n e d t h a t he c o u l d p e r f o r m a t l e a s t m i l d p h y s i c a l l a b o r . 

The employer f i r s t s u b m i t t e d t h e c l a i m t o t h e Department o f I n s u r a n c e and 
F i n a n c e f o r c l o s u r e on February 19, 1990. The employer had a c c e p t e d c l a i m a n t ' s 
low back i n j u r y c l a i m by t h a t d a t e . 

Dr. Holman r e f e r r e d c l a i m a n t f o r an MRI whic h was p e r f o r m e d on March 13, 
1990. The s t u d y r e v e a l e d t h a t c l a i m a n t ' s L5-S1 d i s c space was abnormal, w i t h 
v i r t u a l o b l i t e r a t i o n o f t h e d i s c and v e r y i r r e g u l a r e n d p l a t e s . A d d i t i o n a l l y , a 
m i l d L4-5 b u l g e , narrowed L l - 2 d i s c , and h y p e r t r o p h i c o s t e o p h y t e f o r m a t i o n a n t e 
r i o r l y were n o t e d . Dr. McAfee, r a d i o l o g i s t , commented t h a t t h e d i s c d i s e a s e a t 
t h e L5-S1 l e v e l had f e a t u r e s s u g g e s t i n g i n f l a m m a t o r y d i s c i t i s w i t h o s t e o m y e l i 
t i s . 

Dr. Egener, M.D., examined c l a i m a n t f o r Dr. Holman on March 16, 1990. 
Based on t h e March 13, 1990 MRI f i n d i n g s , Dr. Egener t o o k c l a i m a n t " o f f work 
c o m p l e t e l y , " and r e f e r r e d him t o Dr. Rosenbaum, neurosurgeon, f o r f u r t h e r e v a l u 
a t i o n . 
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On March 2 1 , 1990, upon i n i t i a l r e v i e w o f c l a i m a n t ' s x - r a y s t a k e n i n Jan
u a r y and March 1990, Dr. Rosenbaum not e d c l a i m a n t ' s s p i n a l a b n o r m a l i t i e s and 
d i a g n o s e d c l a i m a n t as h a v i n g s u s t a i n e d o n l y a lumbar s t r a i n . Dr. Rosenbaum ob
t a i n e d a w h i t e b l o o d c e l l scan t o d e t e r m i n e whether an a c t i v e i n f e c t i o n was p r e 
s e n t . On A p r i l 2, 1990, Dr. Rosenbaum r e p o r t e d t h a t t h e b l o o d scan was n e g a t i v e 
f o r e v i d e n c e o f a c u t e d i s c i t i s o r o s t e o m y e l i t i s . He c o u l d n o t s t a t e whether 
c l a i m a n t ' s s p i n a l a b n o r m a l i t y was new o r p r e e x i s t e d h i s i n d u s t r i a l i n j u r y w i t h 
o u t r e v i e w i n g c l a i m a n t ' s i n i t i a l x - r a y s f i l m s . 

On A p r i l 3, 1990, t h e employer d e n i e d c l a i m a n t ' s c l a i m f o r b e n e f i t s r e l a t 
ed t o d i s c i t i s and o s t e o m y e l i t i s , e x p l a i n i n g t h a t c l a i m a n t d i d n o t have t h e 
d i s c i t i s / o s t e o m y e l i t i s c o n d i t i o n f o r which Dr. Egener had r e l e a s e d him fr o m work 
and, f u r t h e r , t h a t t h e suspected d i s c i t i s / o s t e o m y e l i t i s was n o t compensably r e 
l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y . 

C l a i m a n t r e q u e s t e d a h e a r i n g from t h a t d e n i a l on A p r i l 18, 1990. 

On May 17, 1990, a f t e r comparing c l a i m a n t ' s x - r a y s t a k e n t h e day o f h i s 
August 1, 1989 i n d u s t r i a l i n j u r y w i t h t h e x - r a y s and MRI p e r f o r m e d i n March 
1990, Dr. Rosenbaum s t a t e d t h a t c l a i m a n t ' s s p i n a l a b n o r m a l i t y p r e e x i s t e d and was 
n o t r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y . 

On May 18, 1990, Dr. Egener c l a r i f i e d t h a t w h i l e i t was m e d i c a l l y p r u d e n t 
t o remove c l a i m a n t f r o m work when a severe i n f e c t i o u s p r o c e s s was s u s p e c t e d , had 
he had access t o c l a i m a n t ' s p r i o r t r e a t m e n t r e c o r d s , he would n o t have t a k e n 
c l a i m a n t o f f work. 

On May 30, 1990, t h e employer d e n i e d c l a i m a n t ' s " c u r r e n t " c h i r o p r a c t i c 
c a r e as n e i t h e r r e l a t e d t o c l a i m a n t ' s compensable i n j u r y nor r e a s o n a b l e and nec
e s s a r y . A t t h e t i m e t h e d e n i a l i s s u e d , t h e r e were u n p a i d c h i r o p r a c t i c b i l l s i n 
t h e employer's p o s s e s s i o n . At t h e t i m e o f h e a r i n g , t h e r e were c h i r o p r a c t i c 
b i l l s due and owing. 

On June 19, 1990, c l a i m a n t supplemented h i s h e a r i n g r e q u e s t t o c h a l l e n g e 
t h e e m p loyer's May 30, 1990 d e n i a l o f c h i r o p r a c t i c s e r v i c e s . 

On J u l y 5, 1990, a D e t e r m i n a t i o n Order i s s u e d , a w a r d i n g c l a i m a n t t e m p o r a r y 
d i s a b i l i t y t h r o u g h F e b r u a r y 18, 1990 and 8 p e r c e n t unscheduled permanent d i s 
a b i l i t y . C l a i m a n t was deemed m e d i c a l l y s t a t i o n a r y on May 8, 1990. On J u l y 12, 
1990, t h e employer r e q u e s t e d r e c o n s i d e r a t i o n o f t h e D e t e r m i n a t i o n O r d er. On 
J u l y 23, 1990, t h e E v a l u a t i o n S e c t i o n d e c l i n e d t o r e c o n s i d e r t h e D e t e r m i n a t i o n 
Order because a h e a r i n g r e q u e s t was pending. 

On August 2, 1990, c l a i m a n t completed a Request f o r H e a r i n g f o r m , s e e k i n g 
a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y . C laimant a p p a r e n t l y m i s m a i l e d t h e r e 
qu e s t t o a n o t h e r agency. On September 24, 1990, c l a i m a n t r e m a i l e d h i s h e a r i n g 
r e q u e s t t o t h e Board. The r e q u e s t was date-stamped r e c e i v e d a t t h e Board on 
September 25, 1990. 

By correspondence F r i d a y , August 3, 1990, t h e employer c r o s s - r e q u e s t e d a 
h e a r i n g on t h e D e t e r m i n a t i o n Order, c h a l l e n g i n g t h e t e m p o r a r y d i s a b i l i t y and 
permanent p a r t i a l d i s a b i l i t y awards as e x c e s s i v e . The employer s e n t i t s c r o s s -
r e q u e s t by r e g u l a r m a i l ; i t d i d n o t submit a c e r t i f i c a t e o f s e r v i c e . The t h i r 
t i e t h day t o r e q u e s t r e v i e w o f t h e D e t e r m i n a t i o n Order was S a t u r d a y , August 4, 
1990. The employer's r e q u e s t was date-stamped r e c e i v e d a t t h e Board on Monday, 
August 6, 1990. 
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On August 8, 1990, c l a i m a n t sought an o r d e r c o m p e l l i n g t h e employer t o pay 
t h e permanent p a r t i a l d i s a b i l i t y b e n e f i t s awarded by t h e J u l y 5, 1990 Determina
t i o n Order. 

As o f t h e d a t e o f h e a r i n g , t h e employer had n o t p a i d c l a i m a n t t h e perma
n e n t d i s a b i l i t y compensation awarded by t h e J u l y 5, 1990 D e t e r m i n a t i o n Order. 
The employer p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h F e b r u a r y 18, 1990. At 
h e a r i n g , c l a i m a n t conceded t h a t he i s not e n t i t l e d t o t e m p o r a r y d i s a b i l i t y bene
f i t s a f t e r F e b r u a r y 18, 1990. 

The h e a r i n g was h e l d on October 22, 1990, and t h e r e c o r d was c l o s e d on 
December 7, 1990. 

FINDINGS OF ULTIMATE FACT 

The i n s u r e r a c c e p t e d c l a i m a n t ' s l u m b o s a c r a l s p r a i n / s t r a i n . I t s acceptance 
d i d n o t i n c l u d e c l a i m a n t ' s p o s s i b l e d i s c i t i s o r o s t e o m y e l i t i s and r e s u l t a n t de
g e n e r a t i v e c o n d i t i o n o f t h e lumb o s a c r a l s p i n e , which a r e s e p a r a t e c o n d i t i o n s 
f r o m t h e low back s p r a i n / s t r a i n l i s t e d on t h e 801 Form s u b m i t t e d f o r t h i s 
i n j u r y . 

The employer's A p r i l 3, 1990 d e n i a l was n o t an u n r e a s o n a b l e r e s i s t a n c e t o 
t h e payment o f compensation. 

As o f January 29, 1990, no f u r t h e r m a t e r i a l improvement c o u l d r e a s o n a b l y 
be e x p e c t e d f o r c l a i m a n t ' s l u m b o s a c r a l s p r a i n / s t r a i n f r o m m e d i c a l t r e a t m e n t o r 
t h e passage o f t i m e . 

The i n s u r e r ' s May 30, 1990 d e n i a l d i d n o t p r o s p e c t i v e l y deny f u t u r e medi
c a l t r e a t m e n t f o r c l a i m a n t ' s accepted c o n d i t i o n . 

C l a i m a n t ' s need f o r c h i r o p r a c t i c m e d i c a l s e r v i c e s was c a u s a l l y r e l a t e d t o 
h i s compensable low back i n j u r y . 

The H e a r i n g s D i v i s i o n does not have j u r i s d i c t i o n o v e r t h a t p o r t i o n o f t h e 
i n s u r e r ' s May 30, 1990 d e n i a l which d i s p u t e d t h a t c h i r o p r a c t i c m e d i c a l s e r v i c e s 
were r e a s o n a b l e and necessary t r e a t m e n t f o r c l a i m a n t ' s compensable low back 
i n j u r y . 

The employer's f a i l u r e t o pay permanent p a r t i a l d i s a b i l i t y as awarded by 
t h e D e t e r m i n a t i o n Order was n o t an unreasonable r e s i s t a n c e t o t h e payment o f 
compensation. 

A t t h e t i m e o f i n j u r y , c l a i m a n t had p r e e x i s t i n g d e g e n e r a t i v e changes o f 
t h e l u m b o s a c r a l s p i n e , p o s s i b l y due t o d i s c i t i s o r o s t e o m y e l i t i s , b u t u n r e l a t e d 
t o t h e August 1, 1989 i n j u r y . C l a i m a n t ' s 1989 compensable low back i n j u r y d i d 
n o t worsen h i s p r e e x i s t i n g d e g e n e r a t i v e s p i n e c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

P r o p r i e t y o f A p r i l 3, 1990 D e n i a l 

S t a t i n g t h a t c l a i m a n t does n o t have e i t h e r d i s c i t i s o r o s t e o m y e l i t i s and, 
f u r t h e r m o r e , t h a t such c o n d i t i o n s a r e not c a u s a l l y r e l a t e d t o c l a i m a n t ' s i n d u s 
t r i a l i n j u r y o r employment, t h e employer d e n i e d b e n e f i t s , i n c l u d i n g t e m p o r a r y 
d i s a b i l i t y , f o r t h e s e c o n d i t i o n s . The Referee concluded t h a t because t h e c l a i m 
was i n open s t a t u s when t h e d e n i a l i s s u e d , t h e d e n i a l was i m p e r m i s s i b l e and un
r e a s o n a b l e . T h e r e f o r e , she s e t i t a s i d e and awarded p e n a l t i e s and assessed an 
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a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s i n s e t t i n g a s i d e t h e d e n i a l . We 
r e v e r s e , based on t h e f o l l o w i n g a n a l y s i s . 

Where t h e r e i s an accepted c l a i m , an e m p l o y e r / i n s u r e r may n o t i s s u e a 
d e n i a l w h i c h a t t e m p t s t o t e r m i n a t e f u t u r e r e s p o n s i b i l i t y f o r t h e a c c e p t e d c o n d i 
t i o n o r any i n s e p a r a b l e p a r t o f t h e accepted c o n d i t i o n , where t h e e x t e n t o f 
c l a i m a n t ' s d i s a b i l i t y has n o t y e t been d e t e r m i n e d p u r s u a n t t o s t a t u t o r y p r o c e 
d u r e s f o r c l a i m c l o s u r e . R o l l e r v. Weyerhaeuser Co. , 67 Or App 583 ( 1 9 8 4 ) . I f 
t h e d e n i a l was o f a s e p a r a t e , unaccepted c o n d i t i o n , however, i t i s p r o c e d u r a l l y 
p r o p e r . See R o l l e r , supra; A q u i l l o n v. CNA I n s u r a n c e , 60 Or App 2 3 1 , 235 
( 1 9 8 2 ) . Cf. D e s t a e l v. N i c o l a i Co., 80 Or App 596 ( 1 9 8 6 ) . We f i n d t h a t t h e 
p r e c l o s u r e d e n i a l p r o h i b i t i o n does not a p p l y t o t h i s c l a i m because t h e employ
e r ' s d e n i a l was f o r a s e p a r a t e , noncompensable i n f e c t i o u s p r o c e s s t h a t i t never 
a c c e p t e d . 

The employer d e n i e d t emporary d i s a b i l i t y and t r e a t m e n t f o r , and t h e com
p e n s a b i l i t y o f , c l a i m a n t ' s p o s s i b l e d i s c i t i s and o s t e o m y e l i t i s . T h e r e f o r e , we 
must f i r s t d e t e r m i n e whether t h e employer's acceptance i n c l u d e d t h e s e c o n d i 
t i o n s . The Form 801 s u b m i t t e d f o r t h e 1989 i n j u r y l i s t e d " s t r a i n e d back." The 
Form 827 d i a g n o s e d " l u m b o s a c r a l s p r a i n . " The employer d e f e r r e d a c c e p t a n c e o r 
d e n i a l by c h e c k i n g t h e 801 Form; t h e r e i s no f o r m a l acceptance i n t h e r e c o r d . 
The t r e a t m e n t c l a i m a n t was r e c e i v i n g a t t h e t i m e he f i l e d h i s c l a i m and i n 
F e b r u a r y 1990 when t h e employer f i r s t s u b m i t t e d t h e c l a i m f o r c l o s u r e was f o r a 
l u m b o s a c r a l s p r a i n / s t r a i n . There i s no evidence t h a t t h e employer's e v e n t u a l 
a c c e ptance i n c l u d e d c l a i m a n t ' s d e g e n e r a t i v e s p i n a l c o n d i t i o n due t o an i n f e c 
t i o u s p r o c e s s . We f i n d , t h e r e f o r e , t h a t t h e employer's acceptance d i d n o t i n 
c l u d e t h o s e c o n d i t i o n s . See M e l v i n G. Monday, 40 Van N a t t a 2411 ( 1 9 9 0 ) . 

Moreover, t h e m e d i c a l r e c o r d e s t a b l i s h e s t h a t c l a i m a n t does n o t have an 
a c u t e i n f e c t i o n , and c l a i m a n t a s s e r t s t h a t he has never s u b m i t t e d a c l a i m f o r 
d i s c i t i s o r o s t e o m y e l i t i s . We are persuaded by t h e m e d i c a l e v i d e n c e t h a t any 
d i s c i t i s o r o s t e o m y e l i t i s c o n d i t i o n c l a i m a n t may have had i n t h e p a s t i s separa
b l e f r o m t h e l u m b o s a c r a l s p r a i n / s t r a i n c o n d i t i o n l i s t e d on t h e 801 Form. The 
m e d i c a l e v i d e n c e c o n c l u s i v e l y e s t a b l i s h e s t h a t c l a i m a n t ' s p o s s i b l e d i s c i t i s o r 
o s t e o m y e l i t i s c o n d i t i o n p r e e x i s t e d h i s compensable i n j u r i e s . A l t h o u g h x - r a y s 
t a k e n subsequent t o t h e i n j u r y r e v e a l t h e presence o f s i g n i f i c a n t d e g e n e r a t i v e 
changes w h i c h m i g h t be i n d i c a t i v e o f an i n f e c t i o u s p r o c e s s , no p h y s i c i a n , i n 
c l u d i n g Dr. Holman, a t t r i b u t e s t h i s c o n d i t i o n t o c l a i m a n t ' s compensable back 
i n j u r y . 

F i n a l l y , no p h y s i c i a n , i n c l u d i n g Dr. Holman, has suggested t h a t c l a i m a n t ' s 
compensable i n j u r y worsened t h i s u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n caused by t h e 
i n f e c t i o u s p r o c e s s . S i m i l a r l y , no p h y s i c i a n , i n c l u d i n g Dr. Holman, has s u g g e s t 
ed t h a t c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t i s a t t r i b u t a b l e t o h i s degenera
t i v e s p i n a l c o n d i t i o n . 

I n summary, a l l p h y s i c i a n s have, w i t h o u t e x c e p t i o n , d i a g n o s e d c l a i m a n t ' s 
d e g e n e r a t i v e c o n d i t i o n and p o s s i b l e d i s c i t i s and o s t e o m y e l i t i s as s e p a r a t e non
compensable c o n d i t i o n s . Thus, t h e d e n i a l a t i s s u e was o f t e m p o r a r y d i s a b i l i t y 
and t r e a t m e n t f o r a s e p a r a t e , noncompensable c o n d i t i o n t h a t t h e i n s u r e r never 
a c c e p t e d . As such, t h e d e n i a l was n o t an improper p r e c l o s u r e d e n i a l o f an 
a c c e p t e d c o n d i t i o n . See R o l l e r , supra; see A q u i l l o n v. CNA, s u p r a . 

I n l i g h t o f our c o n c l u s i o n t h a t t h e employer's d e n i a l d i d n o t c o n c e r n an 
a c c e p t e d c o n d i t i o n o r i n s e p a r a b l e c o n d i t i o n , we f i n d t h a t i t s d e n i a l was n o t un
r e a s o n a b l e . C onsequently, we r e i n s t a t e t h e employer's A p r i l 3, 1990 d e n i a l , and 
r e v e r s e t h e award o f a p e n a l t y f o r unreasonable d e n i a l and assessed a t t o r n e y f e e 
f o r s e r v i c e s i n s e t t i n g a s i d e t h e d e n i a l . 
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C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order a w a r d i n g t e m p o r a r y d i s 
a b i l i t y t h r o u g h F e b r u a r y 18, 1990, and f i n d i n g c l a i m a n t m e d i c a l l y s t a t i o n a r y on 
May 8, 1990. The Referee concluded t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y d i s 
a b i l i t y b e n e f i t s u n t i l F ebruary 12, 1990, when he was r e l e a s e d t o r e t u r n t o 
l i g h t d u t y work. On r e v i e w , t h e employer renews i t s c o n t e n t i o n t h a t January 29, 
1990, t h e d a t e t h e Western M e d i c a l C o n s u l t a n t s examined c l a i m a n t , i s t h e p r o p e r 
m e d i c a l l y s t a t i o n a r y d a t e . I n a d d i t i o n , t h e employer r e q u e s t s t h a t t h e Board 
g r a n t an o f f s e t f o r t h e temporary d i s a b i l i t y b e n e f i t s p a i d f r o m J a n u a r y 30, 
1990, t h r o u g h F e b r u a r y 18, 1990, t h e d a t e t h a t c l a i m a n t concedes he was no 
l o n g e r e l i g i b l e f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

" M e d i c a l l y s t a t i o n a r y means t h a t no f u r t h e r m a t e r i a l improvement would 
r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . " ORS 
6 5 6 . 0 0 5 ( 1 7 ) . The r e s o l u t i o n o f t h e m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a 
m e d i c a l q u e s t i o n based on competent m e d i c a l e v i d e n c e . Harmon v. SAIF, 54 Or App 
121, 125 ( 1 9 8 5 ) . 

Here, as t h e proponent o f t h e argument, t h e employer has t h e b u rden o f 
p r o v i n g by a preponderance o f t h e evidence t h a t c l a i m a n t was m e d i c a l l y s t a t i o n 
a r y on J anuary 29, 1990. See M i l f o r d W. Hayes, 42 Van N a t t a 2865 ( 1 9 9 0 ) . We 
f i n d t h a t t h e employer has met i t s burden. I n r e a c h i n g t h i s r e s u l t , we g i v e 
g r e a t w e i g h t t o t h e o p i n i o n s o f Dr. Zimmerman, Dr. Dinneen, and Dr. Hathaway. 
We do n o t r e l y on t h e o p i n i o n o f Dr. Holman, c l a i m a n t ' s most r e c e n t t r e a t i n g 
c h i r o p r a c t i c p h y s i c i a n . 

C l a i m a n t was examined by Dr. Dinneen and Dr. Hathaway on J a n u a r y 29, 1990. 
I n a w e l l - r e a s o n e d and complete r e p o r t , t h e y noted no improvement w i t h c o n t i n u 
i n g c h i r o p r a c t i c t r e a t m e n t s . They found c l a i m a n t ' s c o n d i t i o n t o be m e d i c a l l y 
s t a t i o n a r y and o p i n e d t h a t he c o u l d p e r f o r m a t l e a s t m i l d p h y s i c a l l a b o r . Dr. 
Zimmerman r e v i e w e d t h e C o n s u l t a n t s ' r e p o r t and agreed w i t h t h e i r f i n d i n g s and 
c o n c l u s i o n s . He i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f h i s l a s t 
a p p o i n t m e n t i n October 1989 corresponded t o h i s c o n d i t i o n as n o t e d by t h e Con
s u l t a n t s i n January 1990. 

Only Dr. Holman c o n t i n u e s t o r e p o r t t h a t c l a i m a n t i s n o t m e d i c a l l y s t a 
t i o n a r y . However, h i s r e p o r t s are p r i m a r i l y focused on e x p l a i n i n g c l a i m a n t ' s 
c o n t i n u i n g need f o r t r e a t m e n t , and do n o t i n c l u d e o b j e c t i v e e v i d e n c e t o r e f u t e 
t h e C o n s u l t a n t s ' f i n d i n g s o r recommendation t h a t c l a i m a n t became m e d i c a l l y s t a 
t i o n a r y on January 29, 1990. 

We a c c o r d i n g l y c o n c l u d e from t h e m e d i c a l e v i d e n c e t h a t , as o f J anuary 29, 
1990, no f u r t h e r m a t e r i a l improvement c o u l d r e a s o n a b l y be e x p e c t e d f o r c l a i m 
a n t ' s l u m b o s a c r a l s p r a i n / s t r a i n from m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . 
C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a t t h a t 
t i m e . 

O f f s e t o f Temporary D i s a b i l i t y 

I n s u r e r s and s e l f - i n s u r e d employers may o f f s e t overpayments o f t e m p o r a r y 
d i s a b i l i t y f r o m f u t u r e awards o f permanent d i s a b i l i t y when a u t h o r i z e d . See f o r 
mer ORS 6 5 6 . 2 6 8 ( 4 ) ; 656.268(10). As t h e Board has now d e t e r m i n e d t h a t c l a i m a n t 
became m e d i c a l l y s t a t i o n a r y on January 29, 1990, t h e employer's r e q u e s t f o r an 
o f f s e t o f b e n e f i t s p a i d a f t e r t h a t d a t e a g a i n s t f u t u r e permanent d i s a b i l i t y ben
e f i t s i s g r a n t e d . See B e r l i n e r v. Weyerhaeuser Company, 92 Or App 264 ( 1 9 8 8 ) . 
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May 30, 1990 M e d i c a l S e r v i c e s D e n i a l 

P r o p r i e t y o f D e n i a l 

A l t h o u g h an employer may n o t deny i t s f u t u r e r e s p o n s i b i l i t y f o r payment o f 
m e d i c a l s e r v i c e s f o r a p r e v i o u s l y accepted c l a i m , i t may deny a r e q u e s t f o r pay
ment o f c u r r e n t s e r v i c e s . E v a n i t e F i b e r C o r p o r a t i o n v. S t r i p l i n , 99 Or App 353 
( 1 9 8 9 ) . To d e t e r m i n e what a d e n i a l d e n i e s , we l o o k t o t h e language o f t h e 
d e n i a l n o t i c e i t s e l f . Subsequent t o t h e Referee's o r d e r , t h e c o u r t has h e l d 
t h a t , i f an employer d e n i e s b e n e f i t s f o r a c u r r e n t need b u t does n o t p r e c l u d e 
f u t u r e b e n e f i t s , t h e d e n i a l i s n o t i m p e r m i s s i b l y p r o s p e c t i v e . See Green Thumb 
I n c . v. B a s l , 106 Or App 98 ( 1 9 9 1 ) . The May 30, 1990 d e n i a l d e n i e d " c u r r e n t 
c h i r o p r a c t i c c a r e " as n o t r e a s o n a b l e and necessary and n o t r e l a t e d t o c l a i m a n t ' s 
compensable i n j u r y . A c c o r d i n g l y , we conclude t h a t t h e May 30, 1990 d e n i a l was 
n o t p r o c e d u r a l l y improper under e x i s t i n g law when t h e d e n i a l i s s u e d . 

J u r i s d i c t i o n 

The R e f e r e e fo u n d t h a t t h e c h i r o p r a c t i c t r e a t m e n t s d e n i e d by t h e employer 
were b o t h c a u s a l l y r e l a t e d t o c l a i m a n t ' s compensable low back i n j u r y and r e a s o n 
a b l e and n e c e s s a r y f o r h i s low back s t r a i n . However, a t h r e s h o l d m a t t e r n o t ad
d r e s s e d by t h e R eferee o r e i t h e r p a r t y i s whether we have j u r i s d i c t i o n t o r e 
s o l v e t h e s u b s t a n t i v e i s s u e s r a i s e d by t h i s m e d i c a l s e r v i c e s d i s p u t e under t h e 
1990 amendments t o t h e w o r k e r s ' compensation law. 

The h e a r i n g i n t h i s case was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
l i t i g a t i o n " s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) o f Oregon Laws 1990 
( S p e c i a l S e s s i o n ) , c h a p t e r 2, does n o t a p p l y . Thus, t h e amendments t o ORS Chap
t e r 656 a p p l y . See I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . Because t h e em
p l o y e r ' s m e d i c a l s e r v i c e s d e n i a l i n v o l v e s b o t h t h e c a u s a l r e l a t i o n s h i p and r e a 
sonableness and n e c e s s i t y o f m e d i c a l t r e a t m e n t , we c o n c l u d e we s h a r e j u r i s d i c 
t i o n o v e r t h i s m a t t e r w i t h t h e D i r e c t o r . 

Causal R e l a t i o n s h i p 

I n M i c h a e l A. Jaquay, 44 Van N a t t a 173 ( 1 9 9 2 ) , we h e l d t h a t t h e r e i s no 
p r o c e d u r e p r o v i d e d by ORS Chapter 656 f o r r e s o l v i n g d i s p u t e s c o n c e r n i n g t h e 
c a u s a l r e l a t i o n s h i p between an i n j u r y and a need f o r m e d i c a l t r e a t m e n t . There
f o r e , such d i s p u t e s a r e " m a t t e r s c o n c e r n i n g a c l a i m " o v e r w h i c h we have j u r i s 
d i c t i o n . See ORS 6 5 6 . 7 0 4 ( 3 ) . A c c o r d i n g l y , where an i n s u r e r / e m p l o y e r has d e n i e d 
t h a t t h e need f o r m e d i c a l s e r v i c e s i s c a u s a l l y r e l a t e d t o t h e compensable i n 
j u r y , t h e Board has j u r i s d i c t i o n over t h i s aspect o f t h e m e d i c a l s e r v i c e s d i s 
p u t e . M i c h a e l A. Jaquay, supra. 

H a v i n g c l a r i f i e d our j u r i s d i c t i o n as i t concerns t h e i s s u e o f c a u s a l r e l a 
t i o n s h i p , we a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t c l a i m 
a n t ' s c h i r o p r a c t i c t r e a t m e n t s were c a u s a l l y r e l a t e d t o h i s compensable low back 
i n j u r y . 

Reasonableness and N e c e s s i t y 

However, as t o t h e second b a s i s f o r t h e employer's m e d i c a l s e r v i c e s de
n i a l , we no l o n g e r have j u r i s d i c t i o n over d i s p u t e s i n v o l v i n g m e d i c a l t r e a t m e n t 
t h a t i s a l l e g e d t o be e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f 
r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . Subsequent t o t h e Ref
e r e e ' s o r d e r , we h e l d i n S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) , t h a t under 
t h e amended w o r k e r s ' compensation law, t h e D i r e c t o r , r a t h e r t h a n t h e Board, has 
j u r i s d i c t i o n t o d e t e r m i n e whether c a u s a l l y r e l a t e d m e d i c a l t r e a t m e n t s a r e r e a 
s o n a b l e and n e c e s s a r y . 
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Thus, t h e H e a r i n g s D i v i s i o n , i n c l u d i n g t h e Board, l a c k s j u r i s d i c t i o n t o 
d e t e r m i n e t h e r e a s o n a b l e n e s s and n e c e s s i t y o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t . 
A c c o r d i n g l y , we v a c a t e t h e Referee's d e c i s i o n i n s o f a r as i t p u r p o r t s t o s e t 
a s i d e t h i s a s p e c t o f t h e May 30, 1990 m e d i c a l s e r v i c e s d e n i a l , as t h a t p o r t i o n 
o f t h e d e n i a l d i d n o t r a i s e a m a t t e r c o n c e r n i n g a c l a i m w i t h i n t h e j u r i s d i c t i o n 
o f t h e H e a r i n g s D i v i s i o n . S t a n l e y Meyers,, supra. 

I n l i g h t o f our c o n c l u s i o n s , we m o d i f y t h e Referee's $950 a t t o r n e y f e e 
award f o r t o t a l l y p r e v a i l i n g a g a i n s t t h e employer's d e n i a l . As a r e s u l t o f o u r 
d e c i s i o n , c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e f o r p r e v a i l i n g o n l y a g a i n s t 
t h e e mployer's d e n i a l o f a c a u s a l r e l a t i o n s h i p between t h e c h i r o p r a c t i c t r e a t 
ments and c l a i m a n t ' s compensable i n j u r y . ORS 656.386(1). I n a d d i t i o n , c l a i m a n t 
i s e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on Board r e v i e w c o n c e r n i n g h i s suc
c e s s f u l d e f e n s e o f t h a t p o r t i o n o f t h e Referee's o r d e r . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t 
a r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t t h e h e a r i n g l e v e l 
and on Board r e v i e w c o n c e r n i n g t h e "causal r e l a t i o n s h i p " i s s u e i s $1,200, t o be 
p a i d by t h e s e l f - i n s u r e d employer. T h i s f e e i s i n l i e u o f , r a t h e r t h a n i n a d d i 
t i o n t o , t h e Referee's $950 a t t o r n e y f e e award. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d and 
c l a i m a n t ' s a p p e l l a t e b r i e f s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

F a i l u r e t o Pay J u l y 5, 1990 D e t e r m i n a t i o n Order Award 

On J u l y 5, 1990, a D e t e r m i n a t i o n Order i s s u e d f i n d i n g c l a i m a n t m e d i c a l l y 
s t a t i o n a r y on May 8, 1990, and awarding him temporary d i s a b i l i t y b e n e f i t s 
t h r o u g h F e b r u a r y 18, 1990 and 8 p e r c e n t unscheduled permanent d i s a b i l i t y . By 
c o r r e s p o n d e n c e d a t e d F r i d a y , August 3, 1990, t h e employer c r o s s - r e q u e s t e d a 
h e a r i n g on t h e D e t e r m i n a t i o n Order, c h a l l e n g i n g t h e t e m p o r a r y d i s a b i l i t y and 
permanent p a r t i a l d i s a b i l i t y awards as e x c e s s i v e . The employer s e n t i t s r e q u e s t 
by r e g u l a r m a i l ; i t d i d n o t submit a c e r t i f i c a t e o f s e r v i c e . The t h i r t i e t h day 
t o r e q u e s t r e v i e w o f t h e D e t e r m i n a t i o n Order was S a t u r d a y , August 4, 1990. The 
r e q u e s t was date-stamped r e c e i v e d a t t h e Board on Monday, August 6, 1990. 

Amended ORS 656.313 p r o v i d e s f o r a s t a y o f payment o f compensation where 
an employer o r i n s u r e r r e q u e s t s a h e a r i n g on a r e c o n s i d e r a t i o n o r d e r . Because 
no r e c o n s i d e r a t i o n o r d e r i s s u e d i n t h i s m a t t e r , ORS 656.313 does n o t p r o v i d e 
s u p p o r t f o r t h e employer's f a i l u r e t o pay b e n e f i t s p u r s u a n t t o t h e J u l y 5, 1990 
D e t e r m i n a t i o n Order. F i n d i n g t h e employer's conduct t o have been u n r e a s o n a b l e , 
t h e R e f e r e e assessed p e n a l t i e s and a t t o r n e y f e e s . We d i s a g r e e . 

Subsequent t o t h e Referee's o r d e r , we have h e l d t h a t when a c a r r i e r r e 
q u e s t s Board r e v i e w o f a Referee's o r d e r awarding t e m p o r a r y d i s a b i l i t y w i t h i n 
t h e s t a t u t o r y 30-day p e r i o d , t h e c a r r i e r d i d n o t a c t u n r e a s o n a b l y by f a i l i n g t o 
pay t e m p o r a r y d i s a b i l i t y w i t h i n 14 days o f t h e Referee's o r d e r as r e q u i r e d by 
f o r m e r OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) . Walden J. Beebe, 43 Van N a t t a 2430 ( 1 9 9 1 ) . F u r 
t h e r m o r e , f o r m e r OAR 436-60-150(6) p r o v i d e s t h a t permanent d i s a b i l i t y b e n e f i t s 
awarded p u r s u a n t t o a d e t e r m i n a t i o n o r d e r must be p a i d w i t h i n 30 days u n l e s s t h e 
o r d e r has been appealed. F i n a l l y , former OAR 436-60-150(1) s t a t e s t h a t b e n e f i t s 
f a l l i n g due on a weekend s h a l l be p a i d on a w o r k i n g day p r i o r t o t h e weekend. 

Here, u n l i k e Beebe, t h e s t a y o f compensation p r o v i s i o n s i n ORS 656.313 are 
n o t a p p l i c a b l e . N e v e r t h e l e s s , t h e f a c t remains t h a t , when t h e c a r r i e r m a i l e d 
i t s August 3, 1990 c r o s s - r e q u e s t f o r h e a r i n g o f t h e D e t e r m i n a t i o n Order, f o r m e r 
OAR 4 3 6 - 6 0 - 1 5 0 ( 6 ) ( c ) p r o v i d e d t h a t permanent d i s a b i l i t y b e n e f i t s were due no 
l a t e r t h a n t h e t h i r t i e t h day a f t e r t h e d a t e o f any d e t e r m i n a t i o n . o r d e r a w a r d i n g 
such compensation, u n l e s s t h e o r d e r has been appealed. I n a d d i t i o n , s e c t i o n (1) 
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o f t h e a f o r e m e n t i o n e d r u l e s t a t e d t h a t b e n e f i t s f a l l i n g due on t h e weekend were 
p a y a b l e on a w o r k i n g day p r i o r t o t h e weekend. Inasmuch as t h e t h i r t i e t h day 
f r o m t h e J u l y 5, 1990 D e t e r m i n a t i o n Order was Saturday, August 4, 1990 ( t h e day 
a f t e r t h e employer m a i l e d i t s c r o s s - r e q u e s t ) , we f i n d t h a t i t was r e a s o n a b l e f o r 
t h e employer t o c o n c l u d e t h a t i t was n o t r e q u i r e d t o pay t h e permanent d i s a b i l 
i t y award g r a n t e d by t h e D e t e r m i n a t i o n Order because i t had "appealed" t h e 
o r d e r . 

S i n c e t h e employer's c r o s s - r e q u e s t f o r h e a r i n g was n o t m a i l e d by c e r t i f i e d 
m a i l and was a c t u a l l y r e c e i v e d by t h e Board on Monday, August 6, 1990, t h e r e 
q u e s t was n o t " f i l e d " u n t i l 32 days a f t e r t h e D e t e r m i n a t i o n Order permanent d i s 
a b i l i t y award. See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . However, our i n q u i r y i s n o t when t h e 
employer " f i l e d " i t s a p p e a l , b u t r a t h e r whether t h e employer was r e a s o n a b l e i n 
c o n c l u d i n g t h a t i t had "appealed" t h e D e t e r m i n a t i o n Order p r i o r t o t h e e x p i r a 
t i o n o f t h e a f o r e m e n t i o n e d 30-day p e r i o d . 

A f t e r c o n s i d e r a t i o n o f t h e a f o r e m e n t i o n e d p o i n t s and a u t h o r i t i e s ( p a r t i 
c u l a r l y s e c t i o n ( 6 ) ( c ) ) , we conclude t h a t t h e employer's a c t i o n , a l b e i t i n c o r 
r e c t , was n o t u n r e a s o n a b l e . Consequently, we r e v e r s e t h e R e f e r e e ' s p e n a l t y and 
$350 a t t o r n e y f e e assessment c o n c e r n i n g t h i s i s s u e . 

E x t e n t o f Permanent Unscheduled D i s a b i l i t y 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
f o r h i s low back i n j u r y f r o m 8 p e r c e n t , as awarded by t h e J u l y 5, 1990 D e t e r m i 
n a t i o n O rder, t o 10 p e r c e n t . On r e v i e w , t h e employer argues t h a t c l a i m a n t has 
s u s t a i n e d no permanent p a r t i a l d i s a b i l i t y as a r e s u l t o f h i s compensable low 
back s t r a i n . We agree. 

Unscheduled permanent d i s a b i l i t y i s based on a permanent l o s s o f earniYig 
c a p a c i t y due t o t h e compensable i n j u r y . Because c l a i m a n t became m e d i c a l l y s t a 
t i o n a r y b e f o r e J u l y 1, 1990, we a p p l y t h e w o r k e r s ' compensation law i n e x i s t e n c e 
p r i o r t o i t s amendment by t h e L e g i s l a t u r e on May 7, 1990. See Oregon Laws 1990 
( S p e c i a l S e s s i o n ) , c h a p t e r 2, s e c t i o n 5 4 ( 3 ) . 

Where a c l a i m a n t f a i l s t o e s t a b l i s h any measurable i m p a i r m e n t r e s u l t i n g 
f r o m h i s compensable i n j u r y , no award o f permanent d i s a b i l i t y i s a l l o w e d . See 
ORS 6 5 6 . 2 1 4 ( 5 ) ; f o r m e r OAR 436-35-270(2); OAR 436-35-280(1). F o l l o w i n g o u r de 
novo r e v i e w o f t h i s r e c o r d , we conclude t h a t c l a i m a n t has s u s t a i n e d no permanent 
i m p a i r m e n t as a r e s u l t o f h i s compensable i n j u r y . I n r e a c h i n g t h i s c o n c l u s i o n , 
we r e l y on t h e o p i n i o n s o f Dr. Rosenbaum, Dr. Egener, and Drs. Dinneen and 
Hathaway. 

Dr. Rosenbaum p e r f o r m e d a t h o r o u g h e x a m i n a t i o n o f c l a i m a n t and r e v i e w e d 
a l l r e l e v a n t m e d i c a l r e c o r d s . I n a w e l l - r e a s o n e d r e p o r t , he e x p l a i n e d t h a t 
a f t e r c omparing c l a i m a n t ' s x - r a y s t a k e n t h e day o f h i s August 1, 1989 i n d u s t r i a l 
i n j u r y w i t h t h e x - r a y s and MRI perfor m e d i n March 1990, he was a b l e t o d e t e r m i n e 
t h a t c l a i m a n t ' s s p i n a l a b n o r m a l i t y p r e e x i s t e d and i s n o t r e l a t e d t o h i s i n d u s 
t r i a l i n j u r y . F u r t h e r , he o p i n e d t h a t c l a i m a n t has no work r e s t r i c t i o n s a s s o c i 
a t e d w i t h h i s August 1990 work a c c i d e n t . 

F o l l o w i n g h i s e x a m i n a t i o n o f c l a i m a n t , r e v i e w o f Dr. Rosenbaum's t e s t s , 
and c l a i m a n t ' s x - r a y s and MRI, Dr. Egener concurs t h a t c l a i m a n t ' s s p i n a l c o n d i 
t i o n i s n o t r e l a t e d t o h i s compensable i n j u r y o f August 1, 1989. 

S i m i l a r l y , Drs. Dinneen and Hathaway r e p o r t t h a t t h e i r e x a m i n a t i o n r e 
v e a l e d n o n o r g a n i c p a i n responses, w i t h no v a l i d s i g n s o f ner v e r o o t impingement, 
such as w o u l d o c c u r w i t h a low back i n j u r y . A l t h o u g h t h e y s u g g e s t t h a t c l a i m a n t 
w o u ld n o t have t h e a b i l i t y t o p e r f o r m heavy l a b o r , t h e y n o t e t h a t t h i s 
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l i m i t a t i o n i s n o t due t o t h e i n d u s t r i a l i n c i d e n t , b u t t o c l a i m a n t ' s p r e e x i s t i n g 
p h y s i o l o g y . 

We do n o t f i n d t h e c o n t r a r y o p i n i o n o f Dr. Holman, c l a i m a n t ' s l a t e s t 
t r e a t i n g c h i r o p r a c t i c p h y s i c i a n , t o be p e r s u a s i v e . A l t h o u g h Dr. Holman i n d i 
c a t e s t h a t he does n o t a t t r i b u t e c l a i m a n t ' s s i g n i f i c a n t d e g e n e r a t i v e changes t o 
h i s compensable back i n j u r y , he n e v e r t h e l e s s contends t h a t c l a i m a n t c o n t i n u e s t o 
have o b j e c t i v e f i n d i n g s r e l a t e d t o h i s low back s t r a i n . He does n o t , however, 
d e s c r i b e t h o s e " o b j e c t i v e f i n d i n g s , " nor has he s u b m i t t e d e v i d e n c e t o r e f u t e t h e 
r e p o r t s o f Drs. Rosenbaum, Egener, Dinneen o r Hathaway. 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t he has any 
permanent i m p a i r m e n t as a r e s u l t o f h i s i n d u s t r i a l i n j u r y . C o n s e q u e n t l y , c l a i m 
a n t has n o t shown t h a t he has s u s t a i n e d a l o s s o f e a r n i n g c a p a c i t y due t o t h e 
compensable i n j u r y . T h e r e f o r e , we r e v e r s e c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y award. 

A t t o r n e y Fee 

F i n a l l y , t h e employer c h a l l e n g e s t h e Referee's award o f a " s e p a r a t e " $350 
a t t o r n e y f e e t o be p a i d by t h e employer, and n o t o u t o f c l a i m a n t ' s i n c r e a s e d 
permanent p a r t i a l d i s a b i l i t y award. S p e c i f i c a l l y , t h e employer contends t h a t 
t h e r e i s no a u t h o r i t y f o r awarding a s e p a r a t e f e e f o r o b t a i n i n g i n c r e a s e d com
p e n s a t i o n . However, because t h e employer c r o s s - r e q u e s t e d a h e a r i n g , and t h e 
R e f e r e e f o u n d t h a t t h e compensation awarded t o c l a i m a n t s h o u l d n o t be reduced, 
an a t t o r n e y f e e was p r o p e r under ORS 656.382(2). N e v e r t h e l e s s , s i n c e we have 
c o n c l u d e d t h a t c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award s h o u l d be e l i m 
i n a t e d , i t f o l l o w s t h a t c l a i m a n t i s no l o n g e r e n t i t l e d t o t h e R e f e r e e ' s $350 
a t t o r n e y f e e award. 

ORDER 

The Referee's o r d e r d a t e d January 7, 1991 i s a f f i r m e d i n p a r t , m o d i f i e d i n 
p a r t , v a c a t e d i n p a r t , and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e R e f e r e e ' s 
o r d e r t h a t s e t a s i d e t h e s e l f - i n s u r e d employer's A p r i l 3, 1990 d e n i a l and 
awarded a 25 p e r c e n t p e n a l t y and assessed a $500 a t t o r n e y f e e f o r c o u n s e l ' s s e r 
v i c e s i n s e t t i n g a s i d e t h e d e n i a l are r e v e r s e d . The employer's A p r i l 3, 1990 
d e n i a l i s r e i n s t a t e d and u p h e l d . That p o r t i o n o f t h e Referee's o r d e r t h a t f o u n d 
c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y February 12, 1990, whereas t h e D e t e r m i n a t i o n 
Order f o u n d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y on May 8, 1990, i s m o d i f i e d . 
I n s t e a d , c l a i m a n t i s found t o be m e d i c a l l y s t a t i o n a r y on January 29, 1990. The 
employer i s g r a n t e d an o f f s e t o f temporary d i s a b i l i t y b e n e f i t s p a i d f r o m Jan
u a r y 30, 1990 t h r o u g h February 18, 1990, a g a i n s t any f u t u r e permanent d i s a b i l i t y 
awards. That p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e t h e employer's 
May 30, 1990 m e d i c a l s e r v i c e s d e n i a l i n s o f a r as i t d e n i e d t h e r e a s o n a b l e n e s s and 
n e c e s s i t y o f c h i r o p r a c t i c t r e a t m e n t i s v a c a t e d . The Referee's a t t o r n e y f e e 
award r e g a r d i n g t h e May 30, 1990 d e n i a l i s m o d i f i e d . I n l i e u o f t h e R e f e r e e ' s 
$950 assessed f e e , f o r s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c a u s a l 
r e l a t i o n s h i p i s s u e , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e f e e o f $1,200, t o 
be p a i d by t h e employer. That p o r t i o n o f t h e Referee's o r d e r t h a t awarded a 
25 p e r c e n t p e n a l t y and a $350 a t t o r n e y f e e f o r t h e employer's u n r e a s o n a b l e f a i l 
u r e t o t i m e l y pay t h e permanent p a r t i a l d i s a b i l i t y awarded by t h e J u l y 5, 1990 
D e t e r m i n a t i o n Order i s r e v e r s e d . The D e t e r m i n a t i o n Order and R e f e r e e ' s unsched
u l e d permanent d i s a b i l i t y award t o t a l l i n g 10 p e r c e n t (32 degrees) i s r e v e r s e d . 
The R e f e r e e ' s $350 a t t o r n e y f e e award c o n c e r n i n g t h e employer's c r o s s - r e q u e s t o f 
t h e D e t e r m i n a t i o n Order award i s r e v e r s e d . The remainder o f t h e o r d e r i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RACHEL B. TORGESON, Claimant 

WCB Case Nos. 91-11734 & 91-09823 
INTERIM ORDER (REMANDING) 

Westmoreland & Shebley, Cl a i m a n t A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 
' D a r y l Nelson, Defense A t t o r n e y 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e Neal's 
o r d e r t h a t : (1) s e t a s i d e i t s r e s p o n s i b i l i t y d e n i a l o f c l a i m a n t ' s low back con
d i t i o n ; and (2) u p h e l d K-Mart C o r p o r a t i o n ' s r e s p o n s i b i l i t y d e n i a l o f t h e same 
c o n d i t i o n . I n i t s r e p l y b r i e f , L i b e r t y has r e q u e s t e d t h a t t h i s m a t t e r be r e 
manded t o t h e R eferee f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . 

Should we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y , o r 
o t h e r w i s e i n s u f f i c i e n t l y d eveloped, we may remand t o t h e R e f e r e e f o r f u r t h e r 
e v i d e n c e t a k i n g , c o r r e c t i o n , o r o t h e r necessary a c t i o n . ORS 6 5 6 . 2 9 5 ( 5 ) . L i b e r t y 
has r e q u e s t e d remand f o r t h e a d m i s s i o n o f t h e f i n a l s i g n e d v e r s i o n o f an October 
7, 1991 r e p o r t f r o m t h e O r t h o p e d i c C o n s u l t a n t s . L i b e r t y e x p l a i n s t h a t t h e 
d i c t a t e d b u t n o t r e a d v e r s i o n o f t h e r e p o r t was a d m i t t e d i n t o t h e r e c o r d as 
E x h i b i t 34. A f t e r t h e r e c o r d was c l o s e d , however, c o u n s e l f o r K-Mart o b t a i n e d 
t h e f i n a l s i g n e d v e r s i o n o f t h e r e p o r t and, w i t h t h e consent o f a l l p a r t i e s i n 
v o l v e d , r e q u e s t e d t h e Referee t o r e p l a c e E x h i b i t 34 w i t h t h e newly s i g n e d copy. 
I t l a t e r became ap p a r e n t t h a t t h e Referee e v i d e n t l y d i d n o t r e c e i v e t h e s i g n e d 
r e p o r t and, c o n s e q u e n t l y , d i d n o t admit i t i n t o t h e r e c o r d . L i b e r t y e x p l a i n s 
t h a t t h e a d m i s s i o n o f t h e f i n a l r e p o r t i s c r u c i a l , because t h e o p i n i o n o f t h e 
C o n s u l t a n t s changed somewhat between t h e d i c t a t e d r e p o r t and t h e s i g n e d v e r s i o n . 
K-Mart does n o t o b j e c t t o L i b e r t y ' s r e q u e s t , b u t asks t h a t t h e p a r t i e s be g i v e n 
t h e o p p o r t u n i t y t o p r e s e n t o r a l argument r e g a r d i n g t h e r e p o r t i f t h e m o t i o n i s 
g r a n t e d . 

C o n s i d e r i n g t h e a f o r e m e n t i o n e d c i r c u m s t a n c e s , we f i n d t h a t t h i s case has 
been i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d , and con
c l u d e t h a t remand i s an a p p r o p r i a t e a c t i o n . A c c o r d i n g l y , t h i s m a t t e r i s r e 
manded t o R e f e r e e Neal f o r f u r t h e r p r o c e e d i n g s . These p r o c e e d i n g s may be con
d u c t e d i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e and ensur e a comp l e t e 
and a c c u r a t e r e c o r d . The l i m i t e d purpose o f t h e p r o c e e d i n g s i s t o r e p l a c e t h e 
a d m i t t e d v e r s i o n o f E x h i b i t 34 w i t h t h e f i n a l and s i g n e d v e r s i o n o f t h e r e p o r t . 
No a d d i t i o n a l e x h i b i t s o r t e s t i m o n y , o t h e r t h a n t h a t d i r e c t e d t o w a r d s t h e new 
r e p o r t , s h a l l be a d m i t t e d i n t o t h e r e c o r d . 

We r e t a i n j u r i s d i c t i o n over t h i s m a t t e r . W i t h i n 30 days o f c o m p l e t i o n o f 
t h e p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r , a t r a n s c r i p t , i f any o f t h e remand 
p r o c e e d i n g s , a l o n g w i t h t h e newly a d m i t t e d e x h i b i t , s h a l l be f o r w a r d e d t o t h e 
Board. I n a d d i t i o n , Referee Neal s h a l l p r o v i d e an i n t e r i m o r d e r on remand, ex
p l a i n i n g what e f f e c t , i f any, t h e new e x h i b i t had upon her p r i o r o r d e r . Once 
t h e Board r e c e i v e s t h e Referee's i n t e r i m o r d e r , a r e v i s e d b r i e f i n g s c h e d u l e w i l l 
be implemented. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
A. V. MATTHEWS, Claimant 
Own Mo t i o n No. 91-0711M 

OWN MOTION ORDER 

The s e l f - i n s u r e d employer s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d wors
e n i n g o f h i s A p r i l 2, 1980 compensable low back i n j u r y . C l a i m a n t ' s a g g r a v a t i o n 
r i g h t s e x p i r e d on December 4, 1985. However, t h e employer opposes t h e r e o p e n i n g 
o f c l a i m a n t ' s c l a i m f o r payment o f temporary d i s a b i l i t y compensation, c o n t e n d i n g 
t h a t c l a i m a n t has removed h i m s e l f from t h e work f o r c e . I n a d d i t i o n , t h e employer 
has r e q u e s t e d t h e D i r e c t o r ' s r e v i e w o f t h e reasonableness and n e c e s s i t y o f p r o 
posed s u r g e r y p u r s u a n t t o ORS 656.327 and OAR 436-10-046. 

I t i s t h e Board's p o l i c y t o postpone a c t i o n r e g a r d i n g own m o t i o n r e l i e f 
u n t i l t h e D i r e c t o r ' s r e v i e w and any subsequent l i t i g a t i o n on r e l a t e d i s s u e s has 
been r e s o l v e d . N e v e r t h e l e s s , postponement i s n o t necessary where t h e c l a i m a n t 
i s n o t e n t i t l e d t o own m o t i o n r e o p e n i n g . I n o r d e r t o q u a l i f y f o r t h e payment o f 
t e m p o r a r y d i s a b i l i t y compensation, c l a i m a n t must have been i n t h e work f o r c e a t 
t h e t i m e o f t h e w o r s e n i n g . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 
( 1 9 8 9 ) ; C u t r i q h t v. Weyerhaeuser Company, 229 Or 290 (1 9 8 5 ) . The employer con
t e n d s t h a t c l a i m a n t had w i t h d r a w n from t h e work f o r c e . C l a i m a n t has n o t r e 
sponded t o t h e employer's c o n t e n t i o n . Claimant has t h e burden o f p r o o f on t h i s 
i s s u e . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r t emporary d i s a b i l i t y compensation i s 
d e n i e d . See i d . 

C l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l expenses p u r s u a n t t o ORS 656.245 i s n o t 
a f f e c t e d by t h i s o r d e r . 

I T IS SO ORDERED. 

A p r i l 7, 1992 C i t e as 44 Van N a t t a 751 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES O. SEIBERT, Claimant 
Own Moti o n No. 91-0722M 

OWN MOTION ORDER ON RECONSIDERATION 
Emmons, e t a l . , Claimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our March 11, 1992 Own M o t i o n Order 
i n w h i c h we d e n i e d t e m p o r a r y t o t a l d i s a b i l i t y compensation on t h e gro u n d t h a t 
c l a i m a n t had n o t s u b m i t t e d evidence t o s u b s t a n t i a t e t h a t he was i n t h e work 
f o r c e a t t h e t i m e h i s c o n d i t i o n worsened. 

C l a i m a n t has now s u b m i t t e d an a f f i d a v i t w h e r e i n he contends t h a t Dr. 
Golden a d v i s e d him t o s t o p h i s r e g u l a r work i n March 1989, due t o h i s low back 
c o n d i t i o n . C l a i m a n t f u r t h e r contends t h a t he s u b s e q u e n t l y a p p l i e d f o r m o d i f i e d 
work a t v a r i o u s employers and t h a t he r e c e i v e d unemployment compensation i n 1989 
and 1990. However, he p r o v i d e d no documentary evi d e n c e t o s u b s t a n t i a t e h i s work 
s e a r c h o r r e c e i p t o f unemployment compensation d u r i n g t h a t t i m e , nor d i d he p r o 
v i d e m e d i c a l o r documentary evidence t h a t he had been u n a b l e t o work f r o m Janu
a r y 1991 u n t i l h i s s u r g e r y i n January 1992. Where c l a i m a n t p o i n t s t o r e a d i l y 
v e r i f i a b l e work f o r c e i n d i c i a , such as r e c e i p t o f unemployment b e n e f i t s , we ex
p e c t i n d e p e n d e n t d o c u m e n t a t i o n , r a t h e r t h a n c l a i m a n t ' s mere s t a t e m e n t , t o be 
p r o v i d e d . Having f a i l e d t o p r o v i d e p r o o f o f h i s r e c e i p t o f unemployment ben
e f i t s , o r even t h e names o f employers where he l o o k d f o r work, we c o n c l u d e t h a t 
c l a i m a n t has f a i l e d t o prov e t h a t he was i n t h e work f o r c e a t t h e t i m e o f h i s 
c u r r e n t w o r s e n i n g . See Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 
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( 1 9 8 9 ) . A c c o r d i n g l y , we c o n t i n u e t o deny c l a i m a n t ' s r e q u e s t f o r t e m p o r a r y d i s 
a b i l i t y c ompensation. See i d . 

C o n s e q u e n t l y , we w i t h d r a w our March 11, 1992 o r d e r . As supplemented 
h e r e i n , we adhere t o and r e p u b l i s h our March 11, 1992 o r d e r i n i t s e n t i r e t y . 
The p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

IT I S SO ORDERED. 

A p r i l 13, 1992 C i t e as 44 Van N a t t a 752 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY E. BIGLER, Claimant 
WCB Case No. TP-91027 

THIRD PARTY DISTRIBUTION ORDER 
B u r t , Swanson, e t a l . , C l a i m a n t A t t o r n e y s 
M i c h a e l 0. W h i t t y ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, has p e t i t i o n e d t h e Board t o r e 
s o l v e a d i s p u t e c o n c e r n i n g whether SAIF i s e n t i t l e d t o a share o f a s e t t l e m e n t 
c l a i m a n t has r e c o v e r e d stemming from i n j u r i e s she s u s t a i n e d as a r e s u l t o f a 
n o n - w o r k - r e l a t e d motor v e h i c l e a c c i d e n t which o c c u r r e d b e f o r e she was fo u n d t o 
be m e d i c a l l y s t a t i o n a r y f r o m a January 1988 compensable i n j u r y . C o n t e n d i n g t h a t 
no p o r t i o n o f t h e s e t t l e m e n t was g r a n t e d f o r d i s a b i l i t y o r m e d i c a l expenses r e 
s u l t i n g f r o m t h e compensable i n j u r y , c l a i m a n t a s s e r t s t h a t SAIF i s n o t e n t i t l e d 
t o a sha r e o f t h e r e c o v e r y . We conclude t h a t a d i s t r i b u t i o n o f s e t t l e m e n t pro-: 
ceeds i n accordance w i t h ORS 656.593(1) i s j u s t and p r o p e r . See ORS 656 . 5 9 3 ( 3 ) . 

FINDINGS OF FACT 

I n J a n u a r y 1988, c l a i m a n t s u s t a i n e d a compensable back i n j u r y w h i l e work
i n g as a r e g i s t e r e d nurse. She c o n t i n u e d t o work, b u t was p l a c e d under a 35 
pound l i f t i n g r e s t r i c t i o n . For t h e f i r s t week a f t e r her i n j u r y , c l a i m a n t r e 
c e i v e d c h i r o p r a c t i c t r e a t m e n t on a d a i l y b a s i s . W i t h i n a month, she had reduced 
her t r e a t m e n t s t o one per week. 

I n March 1988, SAIF accepted t h e c l a i m as n o n d i s a b l i n g . SAIF i d e n t i f i e d 
t h e a c c e p t e d c o n d i t i o n s as " d i s o r d e r o f s a c r o i l i a c j o i n t ; s p r a i n l e f t h i p . " 

I n June 1988, c l a i m a n t was i n v o l v e d i n an o f f - t h e - j o b motor v e h i c l e a c c i 
d e n t w i t h a n o t h e r v e h i c l e . She s u f f e r e d i n j u r i e s t o s e v e r a l areas o f her body, 
i n c l u d i n g h er low back. T h e r e a f t e r , c l a i m a n t was t a k e n o f f work and began r e 
c e i v i n g c h i r o p r a c t i c t r e a t m e n t s more f r e q u e n t l y . 

I n August 1988, c l a i m a n t r e t u r n e d t o her n u r s i n g d u t i e s on a p a r t - t i m e 
m o d i f i e d b a s i s . However, by October 1988, she was t a k e n o f f work because o f her 
i n a b i l i t y t o f u l l y resume her d u t i e s . 

As a r e s u l t o f t h e June 1988 motor v e h i c l e a c c i d e n t , c l a i m a n t f i l e d an ag
g r a v a t i o n c l a i m w i t h SAIF f o r her worsened back c o n d i t i o n . I n a d d i t i o n , she r e 
t a i n e d c o u n s e l t o seek damages from t h e o p e r a t o r o f t h e motor v e h i c l e i n v o l v e d 
i n t h e June 1988 a c c i d e n t . 

I n an October 31 , 1988 l e t t e r , Dr. Freeman, c l a i m a n t ' s t r e a t i n g c h i r o p r a c 
t o r , r e p o r t e d t h a t , a l t h o u g h c l a i m a n t ' s p a s t work i n j u r i e s had been b r o u g h t 
under c o n t r o l and c l a i m a n t was a b l e t o work p r i o r t o t h e June 1988 motor v e h i c l e 
a c c i d e n t , t h e p a s t work i n j u r i e s had weakened c l a i m a n t ' s s p i n a l s t r u c t u r e s . 
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I n a December 23, 1988 l e t t e r , Dr. Freeman r e p o r t e d t h a t c l a i m a n t ' s p r i o r 
work i n j u r i e s had caused c e r t a i n amounts o f c h r o n i c i n s t a b i l i t y i n her back 
a r e a , and t h e June 1988 motor v e h i c l e a c c i d e n t had caused f u r t h e r s p r a i n s and 
s t r a i n s i n t h e back area. 

I n a December 30, 1988 l e t t e r , Dr. Poulson, c l a i m a n t ' s t r e a t i n g o r t h o p e d i c 
s u r g e o n , s t a t e d t h a t c l a i m a n t ' s January 1988 compensable i n j u r y c o n t r i b u t e d 
about 20 p e r c e n t t o her back c o n d i t i o n , and t h e June 1988 motor v e h i c l e a c c i d e n t 
c o n t r i b u t e d t o t h e r e s t o f her c o n d i t i o n . 

I n December 1988, SAIF d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . I n September 
1989, a R e f e r e e s e t a s i d e t h e d e n i a l and remanded t h e a g g r a v a t i o n c l a i m t o SAIF 
f o r p r o c e s s i n g . I n so d o i n g , t h e Referee found t h a t : 

" . . . a l t h o u g h c l a i m a n t was d o i n g f a i r l y w e l l r e g a r d i n g h e r low 
back p r i o r t o t h e June 1988 motor v e h i c l e a c c i d e n t , she had n o t 
f u l l y r e c o v e r e d f r o m her January 1988 i n j u r y and a l t h o u g h t h e June 
1988 motor v e h i c l e a c c i d e n t was t h e cause o f her w o r s e n i n g a t t h a t 
t i m e , t h e January 1988 work i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause 
o f c l a i m a n t ' s worsened c o n d i t i o n r e g a r d i n g her low back subsequent 
t o t h e June 1988 motor v e h i c l e a c c i d e n t . " 

A March 22, 1990 D e t e r m i n a t i o n Order c l o s e d t h e c l a i m . C l a i m a n t was 
awarded: (1) t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d between Jan
u a r y 1988 and t h e June 1988 motor v e h i c l e a c c i d e n t ; (2) t e m p o r a r y t o t a l d i s a b i l 
i t y b e n e f i t s commencing a f t e r t h e a c c i d e n t and c o n t i n u i n g u n t i l her August 1988 
r e t u r n t o work; (3) two months o f temporary p a r t i a l d i s a b i l i t y d u r i n g her a t 
t e m p t e d r e t u r n t o work; and (4) a p p r o x i m a t e l y 15 1/2 months o f t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s f o l l o w i n g her u n s u c c e s s f u l r e t u r n t o work and her F e b r u a r y 
1990 m e d i c a l l y s t a t i o n a r y d a t e . Claimant was a l s o awarded 31 p e r c e n t unsched
u l e d permanent d i s a b i l i t y . 

On March 23, 1990, SAIF s u b m i t t e d a t h i r d p a r t y e l e c t i o n f o r m t o c l a i m 
a n t ' s c o u n s e l . C l a i m a n t was r e q u e s t e d t o i n d i c a t e whether she i n t e n d e d t o p r o 
ceed on h e r own b e h a l f a g a i n s t t h e d r i v e r o f t h e o t h e r motor v e h i c l e i n v o l v e d i n 
t h e June 1988 a c c i d e n t , o r whether she wished t o a s s i g n her cause o f a c t i o n t o 
SAIF. 

On March 28, 1990, c l a i m a n t ' s counsel responded t o SAIF's r e q u e s t f o r an 
e l e c t i o n . A f t e r r e v i e w i n g t h e Referee's September 1989 o r d e r , c l a i m a n t ' s coun
s e l s t a t e d t h a t t h e June 1988 motor v e h i c l e a c c i d e n t was a s e p a r a t e and d i s t i n c t 
i n j u r y t h a t was u n r e l a t e d t o t h e compensable i n j u r y . Under such c i r c u m s t a n c e s , 
i t was c l a i m a n t ' s p o s i t i o n t h a t t h e r e was no need t o complete t h e t h i r d p a r t y 
e l e c t i o n f o r m . 

I n November 1991, c l a i m a n t n o t i f i e d SAIF t h a t she had reached a s e t t l e m e n t 
o f $25,000 a g a i n s t t h e d r i v e r o f t h e o t h e r v e h i c l e i n v o l v e d i n t h e June 1988 
a u t o a c c i d e n t . C l a i m a n t a l s o d i s p u t e d SAIF's e n t i t l e m e n t t o a share o f t h e s e t 
t l e m e n t . 

On December 26, 1991, SAIF p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f t h e d i s 
p u t e . SAIF contended t h a t c l a i m a n t ' s compensable i n j u r y had been e x a c e r b a t e d as 
a r e s u l t o f t h e June 1988 motor v e h i c l e a c c i d e n t . 

F o l l o w i n g t h e motor v e h i c l e a c c i d e n t , SAIF has i n c u r r e d $35,752.47 i n 
a c t u a l c l a i m c o s t s a t t r i b u t a b l e t o c l a i m a n t ' s compensable i n j u r y . These c o s t s 
a r e c o m p r i s e d o f $24,157.20 i n temporary d i s a b i l i t y b e n e f i t s (80 p e r c e n t o f t h e 
t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d a f t e r t h e motor v e h i c l e a c c i d e n t ) , $3,659.27 
i n m e d i c a l b i l l s (80 p e r c e n t o f t h e m e d i c a l b i l l s p a i d a f t e r t h e motor v e h i c l e 
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a c c i d e n t ) , and $7,936 i n permanent d i s a b i l i t y b e n e f i t s (80 p e r c e n t o f t h e perma
nent d i s a b i l i t y p a i d on t h e c l a i m ) . 

A d i s t r i b u t i o n o f t h e t h i r d p a r t y s e t t l e m e n t proceeds i n accordance w i t h 
ORS 656.593(1) i s " j u s t and p r o p e r . " Such a d i s t r i b u t i o n would p e r m i t SAIF t o 
r e t a i n t h e b a l a n c e o f t h e proceeds r e m a i n i n g a f t e r t h e d e d u c t i o n o f c l a i m a n t ' s 
a t t o r n e y f e e s , l i t i g a t i o n c o s t s , and s t a t u t o r y 1/3 share. 

CONCLUSIONS OF LAW 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong 
o f a t h i r d p e r s o n , e n t i t l i n g t h e worker under ORS 656.154 t o seek a remedy 
a g a i n s t such t h i r d p e r s o n , such worker s h a l l e l e c t whether t o r e c o v e r damages 
f r o m t h e t h i r d p e r s o n . ORS/656.578. The p a y i n g agency has a l i e n a g a i n s t t h e 
worker's' cause o f a c t i o n as p r o v i d e d by ORS 656.591 t o 656.593. ORS 65 6 . 5 8 0 ( 2 ) . 
An o f f - t h e - j o b i n j u r y t h a t a g g r a v a t e s a compensable c o n d i t i o n i s a "compensable 
i n j u r y " w i t h i n t h e meaning o f ORS 656.578. SAIF v. Dooley, 107 Or App 287, 290 
( 1 9 9 1 ) . 

I n D ooley, t h e c l a i m a n t was n e a r i n g a m e d i c a l l y s t a t i o n a r y s t a t u s and 
s t i l l r e c e i v i n g t e m p o r a r y d i s a b i l i t y when he was i n v o l v e d i n a motor v e h i c l e 
a c c i d e n t u n r e l a t e d t o h i s employment. The a c c i d e n t r e s u l t e d i n new i n j u r i e s and 
worsened t h e c l a i m a n t ' s compensable c o n d i t i o n . The c l a i m a n t ' s p h y s i c i a n was 
a b l e t o d i s t i n g u i s h b o t h t h e m e d i c a l c o s t s and t h e t i m e l o s s a t t r i b u t a b l e t o t h e 
au t o a c c i d e n t f r o m t h o s e a t t r i b u t a b l e t o t h e o r i g i n a l i n j u r y . As a p a y i n g 
agency, t h e i n s u r e r d i d n o t pay t h e m e d i c a l c o s t s r e s u l t i n g f r o m t h e a c c i d e n t . 
However, t h e i n s u r e r sought reimbursement from t h e c l a i m a n t ' s s e t t l e m e n t w i t h 
t h e t h i r d p a r t y f o r f o u r months o f a d d i t i o n a l t e m p o r a r y d i s a b i l i t y a t t r i b u t a b l e 
t o t h e worsened compensable c o n d i t i o n . Reasoning t h a t t h e i n s u r e r was o b l i g a t e d 
t o pay t h e a d d i t i o n a l b e n e f i t s f o r t h e aggr a v a t e d compensable c o n d i t i o n , t h e 
c o u r t h e l d t h a t t h e i n s u r e r was e n t i t l e d t o r e c e i v e a share o f t h e s e t t l e m e n t 
p r o c e e d s . Dooley, supra. 

The f a c t s i n t h e p r e s e n t case are s i m i l a r t o t h o s e i n Dooley. Here, a l 
t h o u g h c l a i m a n t d i d n o t miss work f o l l o w i n g t h e January 1988 compensable i n j u r y , 
she c o n t i n u e d t o r e c e i v e c h i r o p r a c t i c care f o r her back c o n d i t i o n . A t t h e t i m e 
o f t h e June 1988 motor v e h i c l e a c c i d e n t , c l a i m a n t was s t i l l under l i f t i n g r e 
s t r i c t i o n s and she was r e c e i v i n g c h i r o p r a c t i c c a r e on a weekly b a s i s . Moreover, 
as i n Dooley, t h e a u t o a c c i d e n t worsened c l a i m a n t ' s compensable c o n d i t i o n , and 
i n t h i s case, c l a i m a n t was e v e n t u a l l y t a k e n o f f work. As a r e s u l t o f c l a i m a n t ' s 
worsened c o n d i t i o n f o l l o w i n g t h e motor v e h i c l e a c c i d e n t , SAIF p a i d t e m p o r a r y 
d i s a b i l i t y payments t o c l a i m a n t . SAIF a l s o p a i d c l a i m a n t ' s m e d i c a l c o s t s f o l 
l o w i n g t h e a c c i d e n t and p a i d permanent p a r t i a l d i s a b i l i t y on t h e c l a i m . 

We a l s o f i n d t h a t , as i n Dooley, t h e p r e s e n t r e c o r d d i s t i n g u i s h e s between 
d i s a b i l i t y a t t r i b u t a b l e t o t h e compensable i n j u r y and d i s a b i l i t y a t t r i b u t a b l e t o 
t h e motor v e h i c l e a c c i d e n t . Here, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Poulson, 
has o p i n e d t h a t 80 p e r c e n t o f c l a i m a n t ' s c o n d i t i o n i s a t t r i b u t a b l e t o t h e motor 
v e h i c l e a c c i d e n t , and 20 p e r c e n t o f her c o n d i t i o n remains a t t r i b u t a b l e t o her 
compensable i n j u r y i n January 1988. 

C l a i m a n t , however, contends t h a t t h e $25,000 she r e c e i v e d i n s e t t l e m e n t 
f o r t h e a u t o a c c i d e n t was i n t e n d e d t o cover o n l y t h e i n j u r i e s s u s t a i n e d i n t h a t 
a c c i d e n t . I n s u p p o r t o f her c o n t e n t i o n , c l a i m a n t s u b m i t s an a f f i d a v i t and a 
l e t t e r f r o m t h e t h i r d p a r t y a d j u s t o r , s t a t i n g t h a t t h e s e t t l e m e n t was made f o r 
i n j u r i e s s o l e l y a r i s i n g from t h e motor v e h i c l e a c c i d e n t . We a r e n o t persuaded 
by c l a i m a n t ' s argument. 
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I n September 1989, a Referee s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s aggra
v a t i o n c l a i m w h i c h was f i l e d a f t e r t h e motor v e h i c l e a c c i d e n t . The R eferee 
f o u n d t h a t c l a i m a n t ' s compensable work i n j u r y remained a m a t e r i a l c o n t r i b u t i n g 
cause o f her worsened c o n d i t i o n subsequent t o t h e June 1988 motor v e h i c l e a c c i 
d e n t . The Referee's c o n c l u s i o n was based, i n p a r t , upon t h e o p i n i o n o f Dr. 
P o u l s o n , who s t a t e d t h a t c l a i m a n t ' s work i n j u r y c o n t r i b u t e d about 20 p e r c e n t t o 
her worsened back c o n d i t i o n . 

Under t h e c i r c u m s t a n c e s , we f i n d t h a t i t i s t h e law o f t h e case t h a t 
c l a i m a n t ' s compensable i n j u r y remained a m a t e r i a l c o n t r i b u t i n g cause o f her 
worsened c o n d i t i o n . A c c o r d i n g l y , c l a i m a n t i s p r e c l u d e d f r o m a r g u i n g t h a t her 
worsened c o n d i t i o n i s s o l e l y a t t r i b u t a b l e t o t h e motor v e h i c l e a c c i d e n t . Such 
an argument i s i n c o n s i s t e n t w i t h her argument a t h e a r i n g , and t h e R e f e r e e ' s con
c l u s i o n , t h a t her compensable i n j u r y m a t e r i a l l y c o n t r i b u t e d , i n p a r t , t o her 
worsened c o n d i t i o n . 

Moreover, i n t h e p r e s e n t case, c l a i m a n t has accepted b e n e f i t s as a r e s u l t 
o f p r e v a i l i n g upon her a g g r a v a t i o n c l a i m . See Verne E. D a v i s , 43 Van N a t t a 1726 
( 1 9 9 1 ) ( B e n e f i t s p a i d as a r e s u l t o f t h e r e o p e n i n g o f a c l a i m s a t i s f y t h e d e f i n i 
t i o n o f compensation p u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) , and, because t h e i n s u r e r i s 
s t a t u t o r i l y o b l i g a t e d t o p r o v i d e compensation such as t e m p o r a r y and permanent 
d i s a b i l i t y b e n e f i t s , i t may r e c o v e r such b e n e f i t s from a t h i r d p a r t y s e t t l e 
ment . ) 

C l a i m a n t a l s o a s s e r t s t h a t t h e statement p r o v i d e d by t h e t h i r d p a r t y ad-
j u s t o r e s t a b l i s h e s t h a t t h e a c c i d e n t was t h e s o l e cause o f her c o n d i t i o n . We 
d i s a g r e e . Here, t h e a d j u s t o r p r o v i d e d a statement t h a t t h e s e t t l e m e n t was f o r 
" i n j u r i e s a r i s i n g s o l e l y o u t o f an a u t o m o b i l e a c c i d e n t w h i c h o c c u r r e d on June 
26, 1988." We c o n c l u d e t h a t t h e a d j u s t o r ' s s t a t e m e n t i s c o n t r a r y t o t h e law o f 
t h e a g g r a v a t i o n case, w h i c h h o l d s t h a t c l a i m a n t ' s worsened c o n d i t i o n i s a t t r i 
b u t a b l e , i n m a t e r i a l p a r t , t o her compensable work i n j u r y . I n a d d i t i o n , we n o t e 
t h a t t h e a d j u s t o r ' s s t a t e m e n t i s i n c o n s i s t e n t w i t h her a c t i o n i n i s s u i n g t h e 
s e t t l e m e n t check ( i . e . , t h e d r a f t was payable t o c l a i m a n t , her a t t o r n e y , and t o 
S A I F ) . Most i m p o r t a n t l y , we f i n d t h e m e d i c a l o p i n i o n o f Dr. Poulson t o be more 
p e r s u a s i v e on t h e c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s low back c o n d i t i o n and 
her work and a u t o a c c i d e n t i n j u r i e s . 

F i n a l l y , SAIF argues t h a t c l a i m a n t i s c o n t e n d i n g t h a t her s e t t l e m e n t w i t h 
t h e t h i r d p a r t y i n s u r e r c o n s i s t s o f g e n e r a l damages, w h i c h s h o u l d n o t be s u b j e c t 
t o SAIF's l i e n . However, we do n o t d i s t i n g u i s h between g e n e r a l and s p e c i a l dam
ages f o r purposes o f a t h i r d p a r t y s e t t l e m e n t . We have p r e v i o u s l y h e l d t h a t , 
where a s e t t l e m e n t agreement e x p r e s s l y p r o v i d e s t h a t c l a i m a n t and t h e t h i r d 
p a r t y a r e r e s o l v i n g c l a i m a n t ' s cause o f a c t i o n f o r damages a r i s i n g f r o m an e v e n t 
such as an a u t o a c c i d e n t , t h e e n t i r e s e t t l e m e n t proceeds, r e g a r d l e s s o f how t h e y 
a r e a p p o r t i o n e d , a r e s u b j e c t t o t h e l i e n o f t h e p a y i n g agency, w h i c h i n t h i s 
case, i s SAIF. See Gale E. C h a r l t o n , 43 Van N a t t a 1356 ( 1 9 9 1 ) . 

A c c o r d i n g l y , we conclude t h a t t h e June 1988 a u t o a c c i d e n t r e q u i r e d SAIF t o 
p r o v i d e a d d i t i o n a l compensation t h a t i t would not have o t h e r w i s e p a i d . We f i n d 
t h a t t h e r e c o r d e s t a b l i s h e s t h a t 80 p e r c e n t o f t h e compensation SAIF has p r o 
v i d e d subsequent t o t h e June 1988 motor v e h i c l e a c c i d e n t i s d i r e c t l y a t t r i b u t 
a b l e t o t h e motor v e h i c l e a c c i d e n t . We f u r t h e r h o l d t h a t a d i s t r i b u t i o n i n 
accordance w i t h ORS 656.593(1) i s j u s t and p r o p e r . See ORS 6 5 6 . 5 9 3 ( 3 ) . 

SAIF has c a l c u l a t e d t h e t o t a l c o s t s a t t r i b u t a b l e t o expenses p a i d upon 
c l a i m a n t ' s c l a i m f o l l o w i n g t h e motor v e h i c l e a c c i d e n t as: (1) $30,196.50 tempo
r a r y d i s a b i l i t y b e n e f i t s (100 p e r c e n t o f which were p a i d a f t e r t h e motor v e h i c l e 
a c c i d e n t ) ; (2) $3,659.27 i n m e d i c a l b i l l s ( o r 80 p e r c e n t o f t h e $4,574.09 i n 
m e d i c a l expenses p a i d a f t e r t h e motor v e h i c l e a c c i d e n t ) ; and (3) $7,396.00 i n 
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permanent d i s a b i l i t y b e n e f i t s ( o r 80 p e r c e n t o f t h e $9,920 i n permanent d i s a b i l 
i t y b e n e f i t s p a i d on t h e c l a i m ) . 

We agree w i t h SAIF's c a l c u l a t i o n s i n a l l a s p e c t s e x c e p t one. SAIF's c a l 
c u l a t i o n s f o r m e d i c a l expenses and permanent d i s a b i l i t y a r e based upon Dr. 
Poulson's o p i n i o n t h a t 80 p e r c e n t o f c l a i m a n t ' s c o n d i t i o n i s a t t r i b u t a b l e t o t h e 
motor v e h i c l e a c c i d e n t . We agree. However, SAIF has a t t r i b u t e d 100 p e r c e n t o f 
c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s t o t h e motor v e h i c l e a c c i d e n t , presum
a b l y because c l a i m a n t ' s i n j u r y was n o t d i s a b l i n g and she was n o t t a k e n o f f work 
u n t i l a f t e r t h e noncompensable aut o a c c i d e n t . 

Because Dr. Poulson has a t t r i b u t e d 20 p e r c e n t o f c l a i m a n t ' s worsened con
d i t i o n t o her compensable i n j u r y , however, we f i n d t h a t SAIF i s o n l y e n t i t l e d t o 
c l a i m 80 p e r c e n t o f t h e t emporary d i s a b i l i t y b e n e f i t s p a i d a f t e r t h e a u t o a c c i 
d e n t . I n o t h e r words, SAIF has n o t p e r s u a s i v e l y argued t h a t 100 p e r c e n t o f t h e 
t e m p o r a r y d i s a b i l i t y was p a i d f o r t h e c o n d i t i o n a t t r i b u t a b l e t o t h e a u t o a c c i 
d e n t . T h e r e f o r e , i n r e g a r d t o temporary d i s a b i l i t y b e n e f i t s , SAIF's a c t u a l 
c l a i m c o s t a t t r i b u t a b l e t o t h e compensable i n j u r y i s $24,157.20, o r 80 p e r c e n t 
o f a l l t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d on t h e c l a i m f o l l o w i n g t h e a u t o a c c i 
d e n t . 

F o l l o w i n g t h e motor v e h i c l e a c c i d e n t , we f i n d t h a t SAIF has i n c u r r e d 
$35,752.47 i n a c t u a l c l a i m c o s t s a t t r i b u t a b l e t o c l a i m a n t ' s compensable i n j u r y . 
These c o s t s a r e comprised o f $24,157.20 i n temporary d i s a b i l i t y b e n e f i t s (80 
p e r c e n t o f t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d a f t e r t h e motor v e h i c l e a c c i 
d e n t ) , $3,659.27 i n m e d i c a l b i l l s (80 p e r c e n t o f t h e m e d i c a l b i l l s p a i d a f t e r 
t h e motor v e h i c l e a c c i d e n t ) , and $7,936 i n permanent d i s a b i l i t y b e n e f i t s (80 
p e r c e n t o f t h e permanent d i s a b i l i t y p a i d on t h e c l a i m ) . 

As we have fou n d t h a t a d i s t r i b u t i o n i n accordance w i t h ORS 656.593(1) i s 
j u s t and p r o p e r , we t u r n t o a c o m p u t a t i o n o f such an a l l o c a t i o n . P u r s u a n t t o 
ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , c o s t s and a t t o r n e y fees i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s 
ed. Here, f r o m t h e $25,000 t o t a l s e t t l e m e n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o 
$8,333.33 i n a t t o r n e y f e e s and $814.65 i n l i t i g a t i o n c o s t s . The b a l a n c e r e m a i n 
i n g a f t e r such d i s b u r s e m e n t i s $15,852.02. 

Then, c l a i m a n t s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e b a l a n c e o f t h e 
r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a d i s b u r s e 
ment o f $5,284.01. The b a l a n c e r e m a i n i n g a f t e r such d i s b u r s e m e n t i s $10,568.01. 

F i n a l l y , SAIF s h a l l be p a i d and r e t a i n t h e b a l a n c e o f t h e r e c o v e r y t o t h e 
e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d 
o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e s . See ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . Here, 
we have f o u n d t h a t SAIF i n c u r r e d a t o t a l o f $35,752.47 i n a c t u a l c l a i m c o s t s 
a t t r i b u t a b l e t o t h e motor v e h i c l e a c c i d e n t . A c c o r d i n g l y , we c o n c l u d e t h a t t h e 
r e m a i n i n g b a l a n c e , o r $10,568.01, c o n s t i t u t e s SAIF's " j u s t and p r o p e r " share o f 
t h e t h i r d p a r t y s e t t l e m e n t . See ORS 656.593(3). C l a i m a n t ' s a t t o r n e y i s , t h e r e 
f o r e , d i r e c t e d t o d i s t r i b u t e t o SAIF $10,568.01 i n s e t t l e m e n t proceeds w h i c h has 
been h e l d i n c l a i m a n t ' s a t t o r n e y ' s t r u s t account p e n d i n g r e s o l u t i o n o f t h i s 
d i s p u t e . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM 6. CUMMINGS, Claimant 
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THIRD PARTY DISTRIBUTION ORDER 

Lane, e t a l . , Claimant A t t o r n e y s 
W i l l i a m E. B r i c k e y ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, has p e t i t i o n e d t h e Board f o r 
r e s o l u t i o n o f a d i s p u t e w h i c h concerns t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f 
proceeds f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 656.593( 3 ) . S p e c i f i c a l l y , t h e 
d i s p u t e i n v o l v e s t h e d i s t r i b u t i o n o f t h e p a r t i e s ' r e s p e c t i v e shares o f proceeds 
f r o m a " s t r u c t u r e d s e t t l e m e n t . " We f i n d t h a t a d i s t r i b u t i o n i n accordance w i t h 
ORS 656.593(1) i n w h i c h SAIF r e c o v e r s $72,409 o f i t s a s s e r t e d l i e n i s " j u s t and 
p r o p e r . " 

FINDINGS OF FACT 

I n October 1987, w h i l e p e r f o r m i n g h i s work a c t i v i t i e s , c l a i m a n t s u s t a i n e d 
a compensable i n j u r y when he f e l l 12 f e e t . He s u f f e r e d a severe comminuted and 
d i s p l a c e d f r a c t u r e o f t h e l e f t h e e l . Surgery t o r e p a i r t h e f r a c t u r e was p e r 
formed by Dr. E l l i s o n . The SAIF C o r p o r a t i o n , t h e w o r k e r ' s compensation i n s u r e r 
f o r c l a i m a n t ' s employer, accepted t h e c l a i m and has p r o v i d e d b e n e f i t s . 

I n December 1987, o s t e o m y e l i t i s o f t h e l e f t f o o t and a n k l e was diagnosed. 
I n September 1988, as a r e s u l t o f t h i s i n f e c t i o n , c l a i m a n t ' s l e f t l e g below t h e 
knee was amputated. T h i s s u r g e r y was performed by Dr. Warren. 

C l a i m a n t engaged l e g a l r e p r e s e n t a t i o n . T h e r e a f t e r , c l a i m a n t i n s t i t u t e d a 
t h i r d p a r t y a c t i o n a g a i n s t h i s surgeons f o r m a l p r a c t i c e i n t h e t r e a t m e n t o f h i s 
o s t e o m y e l i t i s . C l a i m a n t d i d n o t seek damages f o r m e d i c a l expenses o r d i s a b i l i t y 
i n c u r r e d p r i o r t o t h e December 1987 d i a g n o s i s o f h i s o s t e o m y e l i t i s . 

I n J a n uary 1991, a b i l a t e r a l u l n a r nerve compression c o n d i t i o n was d i a g 
nosed. C l a i m a n t r e p o r t e d t h a t t h e numbness and t i n g l i n g i n h i s hands had a r i s e n 
i n a p p r o x i m a t e l y December 1987, w h i l e he was c o n v a l e s c i n g f r o m h i s l e f t h e e l and 
bone g r a f t p r o c e d u r e . S p e c i f i c a l l y , c l a i m a n t r e l a t e d t h a t he had spent a p p r o x i 
m a t e l y 10 months s i t t i n g i n a r e c l i n i n g c h a i r and r e s t i n g h i s arms on t h e 
a r m r e s t s . 

Based on t h i s h i s t o r y , Dr. Nathan o p i n e d t h a t c l a i m a n t ' s symptoms were 
" a s s o c i a t e d w i t h r e s t i n g h i s arms on t h e a r m r e s t s o f a r e c l i n i n g c h a i r f o l l o w i n g 
h i s l e g s u r g e r y . " Consequently, Dr. Nathan concluded t h a t " t h e s e q u e l a o f t h e 
i n d u s t r i a l i n j u r y o f October 29, 1987, was a major c o n t r i b u t i n g cause o f h i s 
p r e s e n t hand c o n d i t i o n . " 

I n A p r i l 1991, Dr. Woo l p e r t , o r t h o p e d i s t , p e r f o r m e d an in d e p e n d e n t m e d i c a l 
e x a m i n a t i o n . C l a i m a n t r e p o r t e d t h a t h i s arm numbness arose d u r i n g h i s a p p r o x i 
m a t e l y 10 month convalescence p e r i o d p r i o r t o an August 1988 r e t u r n t o work. 
T h i s r e t u r n t o work was s h o r t - l i v e d , s i n c e he underwent t h e l e f t l o w e r l e g ampu
t a t i o n i n September 1988. 

Dr. W o o l p e r t e x p l a i n e d t h a t i t was not uncommon f o r p a t i e n t s t o d e v e l o p 
such a p r o b l e m f r o m l y i n g i n bed d u r i n g post-op convalescence and w h i l e u s i n g 
c r u t c h e s . Thus, i n t h e absence o f o t h e r documented u l n a r n e r v e p r o b l e m s , i t was 
Dr. W o o l p e r t ' s i m p r e s s i o n t h a t " i t i s c e r t a i n l y p o s s i b l e t h a t t h e p a t i e n t d e v e l 
oped h i s u l n a r nerve neuropathy secondary t o h i s recumbency o r use w i t h 
c r u t c h e s . " 
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SAIF a c c e p t e d t h e b i l a t e r a l u l n a r nerve c o n d i t i o n . C l a i m a n t d i d n o t seek 
damages f o r t h i s c o n d i t i o n i n h i s m a l p r a c t i c e a c t i o n . 

An August 13, 1991 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s October 1987 i n 
j u r y c l a i m . He was awarded 100 p e r c e n t scheduled permanent d i s a b i l i t y f o r l o s s 
o f h i s l e f t f o o t ( l o w e r l e g ) . I n a d d i t i o n , c l a i m a n t was g r a n t e d 5 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e l e f t arm. 

A l s o i n August 1991, c l a i m a n t and t h e surgeons reached a s e t t l e m e n t . The 
surgeons agreed t o pay c l a i m a n t a lump sum payment o f $95,000. I n a d d i t i o n , 
c l a i m a n t , t h e n 57 y e a r s o f age, would r e c e i v e annual payments o f $15,018 f o r t h e 
r e m a i n d e r o f h i s l i f e o r 15 y e a r s , whichever was l o n g e r . The c o s t o f t h e s t r u c 
t u r e d s e t t l e m e n t was $154,375. Cl a i m a n t ' s l i f e e xpectancy was 25.93 y e a r s . 

C l a i m a n t ' s a t t o r n e y f e e eq u a l s 30 p e r c e n t o f t h e g r o s s s e t t l e m e n t . L i t i 
g a t i o n c o s t s t o t a l $502. 

SAIF approved t h e g r o s s s e t t l e m e n t . However, i t recommended a d i s t r i b u 
t i o n o f proceeds i n wh i c h a p o r t i o n o f c l a i m a n t ' s a t t o r n e y f e e , l i t i g a t i o n 
c o s t s , s t a t u t o r y 1/3 share, and SAIF's l i e n would be r e c o v e r e d f r o m t h e $95,000 
lump sum payment, as w e l l as each annual payment. When c l a i m a n t d e c l i n e d t o 
d i s t r i b u t e t h e s e t t l e m e n t proceeds i n t h e manner SAIF had proposed, SAIF p e t i 
t i o n e d t h e Board f o r r e s o l u t i o n o f t h e d i s p u t e . 

I n i t i a l l y , SAIF a s s e r t e d a l i e n o f $96,436.94, wh i c h was composed o f 
a c t u a l and p r o j e c t e d expenses p e r t a i n i n g t o m e d i c a l b e n e f i t s , v o c a t i o n a l c o s t s , 
and temporary/permanent d i s a b i l i t y f o r c l a i m a n t ' s October 1987 l e f t f o o t i n j u r y , 
December 1987 o s t e o m y e l i t i s , and January 1991 b i l a t e r a l u l n a r n e r v e c o n d i t i o n . 

I n r e s p o n s e , c l a i m a n t c h a l l e n g e d s e v e r a l p o r t i o n s o f SAIF's l i e n . S p e c i f 
i c a l l y , c l a i m a n t contended t h a t m e d i c a l expenses and t e m p o r a r y d i s a b i l i t y i n 
c u r r e d p r i o r t o t h e December 1987 o s t e o m y e l i t i s d i a g n o s i s were n o t r e c o v e r a b l e . 
C l a i m a n t a l s o a s s e r t e d t h a t SAIF's l i e n f o r t e m p o r a r y d i s a b i l i t y ($10,458.62) 
s h o u l d be red u c e d by 50 p e r c e n t because o n l y a p p r o x i m a t e l y 6 o f h i s 12 months o f 
l o s t wages was due t o t h e m a l p r a c t i c e . I n a d d i t i o n , c l a i m a n t opposed SAIF's r e 
q u e s t f o r reimbursement f o r any expenses a t t r i b u t a b l e t o h i s b i l a t e r a l u l n a r 
n e r v e c o n d i t i o n , w h i c h he argued d i d n o t r e s u l t from t h e m a l p r a c t i c e . F i n a l l y , 
c l a i m a n t o b j e c t e d t o SAIF's c l a i m f o r v o c a t i o n a l expenses and f u t u r e t e m p o r a r y 
d i s a b i l i t y compensation. 

I n r e p l y , SAIF w i t h d r e w i t s c l a i m f o r f u t u r e t e m p o r a r y d i s a b i l i t y and 
v o c a t i o n a l expenses. SAIF a l s o agreed t o remove from i t s l i e n m e d i c a l expenses 
i n c u r r e d p r i o r t o t h e December 1987 m a l p r a c t i c e . I n a d d i t i o n , SAIF red u c e d i t s 
c l a i m f o r r e c o v e r y o f a c t u a l temporary d i s a b i l i t y c o s t s . However, r a t h e r t h a n 
r e d u c i n g i t s t o t a l expenses f o r t h e a p p r o x i m a t e l y 1-year p e r i o d o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s by 50 p e r c e n t as proposed by c l a i m a n t , SAIF argued t h a t t h e 
l a s t 6 months o f t h e 1-year p e r i o d ( A p r i l 1988 - October 1988) s h o u l d be s u b j e c t 
t o i t s l i e n . Thus, r a t h e r t h a n a $5,229.31 l i e n f o r t e m p o r a r y d i s a b i l i t y as 
sug g e s t e d by c l a i m a n t , SAIF sought a $6,592.49 l i e n . Next, c o n t e n d i n g t h a t 
c l a i m a n t w o u l d r e q u i r e 4 t o 6 r e v i s i o n s o f h i s p r o s t h e t i c d e v i c e d u r i n g h i s 
l i f e t i m e , SAIF p r o j e c t e d f u t u r e m e d i c a l e x p e n d i t u r e s o f $16,763. F i n a l l y , SAIF 
c o n t i n u e d t o seek r e c o v e r y o f a l l c l a i m c o s t s a t t r i b u t a b l e t o c l a i m a n t ' s b i l a t 
e r a l u l n a r n e r v e c o n d i t i o n . 

I n answer t o SAIF's r e p l y , c l a i m a n t i d e n t i f i e d t h e f o l l o w i n g r e m a i n i n g 
d i s p u t e s c o n c e r n i n g SAIF's l i e n . SAIF was s e e k i n g r e c o v e r y o f $6,592.49 f o r 
t e m p o r a r y d i s a b i l i t y , w h i l e c l a i m a n t was c o n t e n d i n g t h a t $5,229.31 was r e c o v e r 
a b l e . The p a r t i e s a l s o c o n t i n u e d t o d i s a g r e e whether SAIF's expenses r e l a t e d t o 
c l a i m a n t ' s b i l a t e r a l u l n a r nerve c o n d i t i o n were r e i m b u r s a b l e . 
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SAIF has i n c u r r e d c l a i m c o s t s i n t h e f o l l o w i n g amounts as a r e s u l t o f t h e 
December 1987 m a l p r a c t i c e : (1) $33,733.61 f o r a c t u a l m e d i c a l expenses; (2) 
$5,229.31 f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s ; (3) $16,683 f o r permanent d i s a b i l 
i t y b e n e f i t s ; and (4) $16,763 f o r f u t u r e m e d i c a l expenses. These c l a i m c o s t s 
t o t a l $72,409 (rounded t o t h e n e a r e s t d o l l a r ) . A d i s t r i b u t i o n o f t h i r d p a r t y 
s e t t l e m e n t proceeds i n a manner i n which SAIF would e v e n t u a l l y r e c e i v e $72,409 
( a f t e r payment o f c l a i m a n t ' s a t t o r n e y f e e , l i t i g a t i o n c o s t s , and s t a t u t o r y 1/3 
sha r e ) f r o m t h e s t r u c t u r e d s e t t l e m e n t would be j u s t and p r o p e r . 

CONCLUSIONS OF THE LAW AND OPINION 

Pu r s u a n t t o ORS 656.578, i f a worker r e c e i v e s a compensable i n j u r y due t o 
t h e n e g l i g e n c e o r wrong o f a t h i r d person, e n t i t l i n g t h e worker under ORS 
656.154 t o seek a remedy a g a i n s t such t h i r d p e r s o n , such worker o r , i f d e a t h r e 
s u l t s f r o m t h e i n j u r y , t h e o t h e r b e n e f i c i a r i e s s h a l l e l e c t whether t o r e c o v e r 
damages f r o m t h e t h i r d p e r s on. The proceeds o f any damages r e c o v e r e d f r o m a 
t h i r d p e r s o n by t h e worker o r b e n e f i c i a r i e s s h a l l be s u b j e c t t o a l i e n o f t h e 
p a y i n g agency f o r i t s share o f t h e proceeds. ORS 656 . 6 9 3 ( 1 ) . 

I f t h e worker o r b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y c l a i m w i t h agency 
a p p r o v a l , t h e agency i s a u t h o r i z e d t o accept as i t s share o f t h e proceeds "an 
amount w h i c h i s j u s t and p r o p e r , " p r o v i d e d t h e worker r e c e i v e s a t l e a s t t h e 
amount t o w h i c h he i s e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 6 5 6 . 5 9 3 ( 3 ) ; 
E s t a t e o f Tr o y Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . Any c o n f l i c t as 
t o what may be a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l be r e s o l v e d by t h e Board. 
ORS 656.593(3) . 

The s t a t u t o r y scheme f o r t h e a l l o c a t i o n o f damages i s p r e c i s e . Robert B. 
W i l l i a m s , 38 Van N a t t a 119, 123 (198 6 ) , a f f ' d E s t a t e o f Troy Vance v. W i l l i a m s , 
s u p r a . ORS 656.593(1) p r o v i d e s i n exac t d e t a i l how, and i n what o r d e r , t h e p r o 
ceeds o f any damages s h a l l be d i s t r i b u t e d . Pursuant t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) c o s t s 
and a t t o r n e y f e e s i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . Then, t h e w o r k e r s h a l l 
r e c e i v e a t l e a s t 33 1/3 p e r c e n t o f t h e balance o f t h e r e c o v e r y . ORS 
6 5 6 . 5 9 3 ( 1 ) ( b ) . However, t h e amount t h a t t h e agency i s " a u t h o r i z e d t o a c c e p t " 
f r o m a t h i r d p a r t y s e t t l e m e n t i s l e s s p r e c i s e t h a n t h e amount o f i t s l i e n f r o m 
damages r e c o v e r e d f r o m a t h i r d p a r t y under ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) : i . e . , an amount 
w h i c h i s " j u s t and p r o p e r , " as opposed t o " i t s e x p e n d i t u r e s f o r compensation . . 
. and . . . t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be ex p e c t e d f u t u r e e x p e n d i 
t u r e s o f compensation." E s t a t e o f Troy Vance v. W i l l i a m s , s u p r a , 84 Or App a t 
620. 

The a f o r e m e n t i o n e d s t a t u t e s do n o t d i s c u s s t h e d i s t r i b u t i o n o f proceeds 
f r o m a t h i r d p a r t y " s t r u c t u r e d " s e t t l e m e n t . N e v e r t h e l e s s , we have h e l d t h a t t h e 
"proceeds" o f a t h i r d p a r t y s e t t l e m e n t encompass n o t o n l y immediate cash pay
ments, b u t a l s o a n n u i t y payments payable over a p e r i o d o f y e a r s . See Thomas T. 
T r a v e r , 43 Van N a t t a 2295 ( 1 9 9 1 ) ; D i c k A. Cole, 40 Van N a t t a 1021 ( 1 9 8 8 ) ; Ralph 
W. Schemmel, 40 Van N a t t a 951 (19 8 8 ) . I n r e a c h i n g our c o n c l u s i o n , we have r e a 
soned t h a t such a n n u i t y payments do n o t a l t e r t h e fundamental p r i n c i p l e t h a t t h e 
payments a r e "proceeds" from a t h i r d p a r t y r e c o v e r y and, as such, s h o u l d be d i s 
t r i b u t e d i n accordance w i t h t h e schedule s e t f o r t h i n ORS 65 6 . 5 9 3 ( 1 ) . I d . 

Here, i n accordance w i t h t h e a f o r e m e n t i o n e d r e a s o n i n g , we h o l d t h a t t h e 
" t o t a l p r o c e e d s " o f t h e s t r u c t u r e d s e t t l e m e n t a r e comprised o f t h e i n i t i a l lump 
sum payment p l u s t h e a n n u i t y payments. We f u r t h e r c o n c l u d e t h a t t h e s e proceeds 
s h o u l d be d i s t r i b u t e d i n accordance w i t h t h e s t a t u t o r y s c h e d u l e . P u r s u a n t t o 
t h a t s c h e d u l e , i n c u r r e d l i t i g a t i o n c o s t s and a t t o r n e y f e e s s h a l l i n i t i a l l y be 
p a i d , f o l l o w e d by t h e w o r k e r ' s s t a t u t o r y o n e - t h i r d share o f t h e r e m a i n i n g 



760 W i l l i a m G. Cummings, 44 Van N a t t a 757 (1992) 

b a l a n c e . See ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) . SAIF's l i e n a p p l i e s o n l y a f t e r t h e 
a f o r e m e n t i o n e d shares have been f u l l y d i s b u r s e d . See ORS 6 5 6 . 5 9 3 ( 3 ) ; 
6 5 6 . 5 9 3 ( 1 ) ( c ) . 

SAIF r e c o g n i z e s t h e Board's l o n g s t a n d i n g h o l d i n g s c o n c e r n i n g a " j u s t and 
p r o p e r " d i s t r i b u t i o n o f proceeds i n t h i r d p a r t y s t r u c t u r e d s e t t l e m e n t s . Never
t h e l e s s , c o n t e n d i n g t h a t under such a d i s t r i b u t i o n scheme i t w o uld n o t b e g i n r e 
c e i v i n g reimbursement f o r s e v e r a l y e a r s (assuming t h a t t h e a n n u i t y i n s u r e r does 
n o t s u f f e r a f i n a n c i a l f a i l u r e i n t h e meantime), SAIF suggests an a l l o c a t i o n o f 
proceeds i n a manner i n w h i c h " c l a i m a n t , c l a i m a n t ' s a t t o r n e y , [ a n d ] SAIF r e c e i v e 
e q u a l p o r t i o n s o f each i n s t a l l m e n t i n a manner e q u i t a b l e and f a i r t o a l l t h r e e 
p a r t i e s . " Under such a p r o p o s a l , SAIF a s s e r t s t h a t each p a r t y " s h o u l d e v e n t u 
a l l y r e c e i v e t h a t p a r t y ' s f u l l share o f t h e t h i r d p a r t y r e c o v e r y i n a r e a s o n a b l e 
manner." 

I n e f f e c t , SAIF i s advancing a " p r o - r a t a " p r o p o s a l f o r d i s t r i b u t i o n o f t h e 
a n n u a l payments f r o m t h e t h i r d p a r t y s t r u c t u r e d s e t t l e m e n t . We have c o n s i s t e n t 
l y r e j e c t e d such an approach because t h e s t a t u t o r y d i s t r i b u t i o n scheme t o appor
t i o n t h o s e " t o t a l proceeds" i n accordance w i t h ORS 656.593(1) i s c l e a r and p r e 
c i s e . Thomas T. T r a v e r , supra; D i c k A. Cole, supra; Ralph W. Schemmel, su p r a . 

We f u r t h e r n o t e t h a t ORS 656.593(3) a u t h o r i z e s a p a y i n g agency t o r e c o v e r 
a " j u s t and p r o p e r " d i s t r i b u t i o n from a t h i r d p a r t y s e t t l e m e n t , p r o v i d e d t h a t 
t h e w o r k e r r e c e i v e s t h e amount t o which he i s e n t i t l e d t o r e c o v e r under subsec
t i o n s (1) and ( 2 ) . Were we t o f o l l o w SAIF's proposed d i s t r i b u t i o n scheme, 
c l a i m a n t w o u ld e v e n t u a l l y r e c e i v e t h e amount t o w h i c h he i s e n t i t l e d under ORS 
656.593(1) and ( 2 ) . Yet, n e i t h e r he nor h i s a t t o r n e y would r e c e i v e t h e i r shares 
i n t h e " p r e c i s e " manner as s e t f o r t h i n ORS 656.593(1). Robert B. W i l l i a m s , 
s u p r a ; E s t a t e o f Troy Vance v. W i l l i a m s , supra. C onsequently, we d e c l i n e t o 
adopt SAIF's d i s t r i b u t i o n p r o p o s a l . 

I n r e a c h i n g t h i s c o n c l u s i o n , we acknowledge SAIF's c o n t e n t i o n t h a t a d i s 
t r i b u t i o n i n accordance w i t h t h e Traver/Cole/Schemmel r a t i o n a l e w o u l d be u n f a i r 
and i n e q u i t a b l e . N e v e r t h e l e s s , as we s t a t e d i n T r a v e r , t h e Cole/Schemmel d i s 
t r i b u t i o n scheme has remained u n a l t e r e d t h r o u g h two l e g i s l a t i v e s e s s i o n s . Con
s i d e r i n g such c i r c u m s t a n c e s , we d e c l i n e SAIF's i n v i t a t i o n t o disavow o u r p r e v i 
ous h o l d i n g s c o n c e r n i n g t h e d i s t r i b u t i o n o f proceeds f r o m s t r u c t u r e d s e t t l e 
ments. 

As we reasoned i n T r a v e r , our d e c i s i o n s r e g a r d i n g t h i r d p a r t y d i s t r i b u t i o n 
d i s p u t e s a r e d e s i g n e d t o p r o v i d e a c o n s i s t e n t and a s c e r t a i n a b l e b a s i s f o r r e 
s o l v i n g q u e s t i o n s c o n c e r n i n g t h e a l l o c a t i o n o f proceeds f r o m a t h i r d p a r t y r e 
c o v e r y . Such an approach i s t r a d i t i o n a l l y t a k e n t o a v o i d making " e q u i t a b l e d i s 
t r i b u t i o n s on an ad hoc b a s i s and t o p e r m i t t h e p a r t i e s t o g e n e r a l l y know where 
t h e y s t a n d as t h e y seek t o s e t t l e a t h i r d p a r t y a c t i o n . " See M a r v i n T h o r n t o n , 
34 Van N a t t a 999, 1002 ( 1 9 8 2 ) . We c o n t i n u e t o adhere t o t h a t p h i l o s o p h y and 
f i n d no p e r s u a s i v e r e a s o n t o d e p a r t from our l o n g s t a n d i n g approach. 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o d i s t r i b u t e t h e " t o t a l p r o 
ceeds" o f t h e t h i r d p a r t y s e t t l e m e n t i n accordance w i t h ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) , 
and ( c ) . The " t o t a l proceeds" s h a l l be comprised o f t h e $95,000 i n i t i a l lump 
sum and t h e $154,375 c o s t o f t h e a n n u i t y ; i . e . , a t o t a l o f $249,375. 

B e f o r e p r o c e e d i n g t o a s p e c i f i c d i s t r i b u t i o n s c h e d u l e , we must r e s o l v e t h e 
p a r t i e s ' r e m a i n i n g d i s p u t e s c o n c e r n i n g t h e amount o f SAIF's a s s e r t e d l i e n . To 
b e g i n , SAIF seeks $6,592.49 i n temporary d i s a b i l i t y r eimbursement. T h i s compen
s a t i o n c o i n c i d e s w i t h a s i x month p e r i o d from A p r i l 1988 t h r o u g h O c t o b e r 1988, 
w h i c h SAIF c l a i m s i s a t t r i b u t a b l e t o t h e p h y s i c i a n s ' m a l p r a c t i c e and, t h e r e b y , 
t h e t h i r d p a r t y r e c o v e r y . Claimant acknowledges t h a t t h e m a l p r a c t i c e 
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c o n t r i b u t e d t o h i s i n a b i l i t y t o work and t h a t SAIF s h o u l d be e n t i t l e d t o r e c o v e r 
a p o r t i o n o f i t s t e m p o r a r y d i s a b i l i t y expenses from t h e s e t t l e m e n t . However, 
s i n c e SAIF's t o t a l l i e n f o r temporary d i s a b i l i t y p a i d d u r i n g t h e a p p r o x i m a t e l y 
one-year p e r i o d o f c l a i m a n t ' s i n c a p a c i t y i s $10,458.92 and because c l a i m a n t i s 
c o n c e d i n g t h a t 6 months o f t h a t p e r i o d would be a t t r i b u t a b l e t o t h e m a l p r a c t i c e , 
c l a i m a n t contends t h a t SAIF's l i e n s h o u l d be 50 p e r c e n t o f i t s t o t a l c o s t s 
( $ 5 , 2 2 9 . 3 1 ) . 

SAIF i s e n t i t l e d t o t h e r e c o v e r y o f i t s c l a i m c o s t s from a t h i r d p a r t y 
s e t t l e m e n t f o r m a l p r a c t i c e t o t h e e x t e n t t h a t i t i s r e c e i v i n g reimbursement f o r 
a d d i t i o n a l expenses i n c u r r e d as a r e s u l t o f t h e m a l p r a c t i c e . Diane T. Dawes, 44 
Van N a t t a 75 ( 1 9 9 2 ) ; John W. K u y k e n d a l l , 42 Van N a t t a 1886 ( 1 9 9 0 ) ; Ray F. 
L i t t l e f i e l d , 41 Van N a t t a 1781 (1 9 8 9 ) . The burden o f p r o o f i s upon SAIF t o 
e s t a b l i s h t h e e x t e n t o f e x p e n d i t u r e s a t t r i b u t a b l e t o t h e m a l p r a c t i c e . I d . 

Here, SAIF p r o v i d e s no evidence t o s u p p o r t i t s a s s e r t i o n t h a t t h e tempo
r a r y d i s a b i l i t y p r o v i d e d between A p r i l 1988 and October 1988 was i n c u r r e d as a 
r e s u l t o f t h e December 1987 m a l p r a c t i c e . I n f a c t , t h e m e d i c a l e v i d e n c e i s t o 
t h e c o n t r a r y . Dr. E l l i s o n t e s t i f i e d by way o f d e p o s i t i o n t h a t "some a l t e r a t i o n s 
and changes i n h e a l i n g and f u n c t i o n and a c t i v i t y c o u l d e x t e n d f o r up t o f i v e o r 
s i x y e a r s " f o l l o w i n g t h e October 1987 compensable i n j u r y . (Ex. F-2). Thus, i f 
a n y t h i n g , t h e r e c o r d suggests t h a t t h e temporary d i s a b i l i t y expended by SAIF was 
r e l a t e d t o t h e October 1987 i n j u r y r a t h e r t h a n r e s u l t i n g from t h e December 1987 
m a l p r a c t i c e . 

N o t w i t h s t a n d i n g t h i s o b s e r v a t i o n , c l a i m a n t has conceded t h a t SAIF i s e n t i 
t l e d t o 50 p e r c e n t o f i t s $10,458.92 l i e n f o r temporary d i s a b i l i t y . I n l i g h t o f 
c l a i m a n t ' s c o n c e s s i o n , we conclude t h a t SAIF i s e n t i t l e d t o r e c o v e r $5,229.46 
f r o m t h e t h i r d p a r t y s e t t l e m e n t f o r i t s temporary d i s a b i l i t y expenses. 

The f i n a l d i s p u t e p e r t a i n s t o whether SAIF may i n c l u d e i n i t s l i e n m e d i c a l 
expenses and permanent d i s a b i l i t y b e n e f i t s p r o v i d e d f o r c l a i m a n t ' s b i l a t e r a l 
u l n a r n e r v e c o n d i t i o n . SAIF contends t h a t t h e s e expenses were i n c u r r e d as a 
r e s u l t o f t h e December 1987 m a l p r a c t i c e . I n s u p p o r t o f t h i s c o n t e n t i o n , SAIF 
r e l i e s on t h e o p i n i o n s o f f e r e d by Drs. Nathan and W o o l p e r t . 

Each o f t h e a f o r e m e n t i o n e d p h y s i c i a n s r e l a t e d c l a i m a n t ' s b i l a t e r a l u l n a r 
n e r v e c o n d i t i o n t o t h e p e r i o d o f h i s convalescence. (Dr. Nathan a t t r i b u t e s t h e 
c o n d i t i o n t o c l a i m a n t ' s s i t t i n g i n a r e c l i n e r , w h i l e Dr. W o o l p e r t o p i n e d t h a t 
t h e c o n d i t i o n was t h e r e s u l t o f c l a i m a n t ' s "recumbency o r use w i t h c r u t c h e s . " ) . 
N e v e r t h e l e s s , i t i s app a r e n t from t h e i r o p i n i o n s t h a t i n c l u d e d w i t h i n t h i s 
p e r i o d o f convalescence was c l a i m a n t ' s r e c o v e r y from t h e i n i t i a l O c tober 1987 
l e f t h e e l and bone g r a f t s u r g e r y . Inasmuch as t h i s c onvalescence p e r i o d p r e 
ceded December 1987, we a r e unable t o conclude t h a t c l a i m a n t ' s b i l a t e r a l u l n a r 
n e r v e c o n d i t i o n r e s u l t e d from t h e m a l p r a c t i c e . Consequently, SAIF has n o t 
e s t a b l i s h e d t h a t i t s expenses c o n c e r n i n g t h e c o n d i t i o n were i n c u r r e d as a r e s u l t 
o f t h e December 1987 m a l p r a c t i c e . T h e r e f o r e , SAIF i s n o t e n t i t l e d t o i n c l u d e 
such c l a i m c o s t s i n i t s l i e n ; i . e . , m e d i c a l expenses and permanent d i s a b i l i t y 
b e n e f i t s . 

I n l i g h t o f t h e a f o r e m e n t i o n e d c o n c l u s i o n s , we f i n d t h a t SAIF's l i e n con
s i s t s o f t h e f o l l o w i n g c l a i m c o s t s : (1) $33,733.61 f o r a c t u a l m e d i c a l expenses; 
(2) $5,229.31 f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s ; (3) $16,683 f o r permanent d i s 
a b i l i t y b e n e f i t s f o r t h e l e f t lower l e g ; and (4) $16,763 f o r f u t u r e m e d i c a l ex
penses. The t o t a l o f t h i s c l a i m c o s t s equals $72,408.92, w h i c h rounded t o t h e 
n e a r e s t d o l l a r i s $72,409. 
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H a v i n g d e t e r m i n e d t h e amount o f SAIF's l i e n , we co n c l u d e t h a t t h e t o t a l 
p r oceeds s h a l l be a l l o c a t e d t o t h e f o l l o w i n g i n d i v i d u a l s and e n t i t i e s i n t h e 
amounts (rou n d e d t o t h e n e a r e s t d o l l a r ) d e s c r i b e d below: 

S e t t l e m e n t ( T o t a l Proceeds) $249,375 
L i t i g a t i o n Costs - 502 
A t t o r n e y Fee (30%) - 74,812 

S u b t o t a l $174,061 
C l a i m a n t ' s Share (1/3) - 58,020 

S u b t o t a l $116,041 
SAIF's L i e n - 72,409 

Remainder t o Clai m a n t $ 43,632 

I n accordance w i t h t h e Traver/Schemmel/Cole r a t i o n a l e , t h e proceeds f r o m 
t h i s s t r u c t u r e d t h i r d p a r t y s e t t l e m e n t s h a l l be d i s t r i b u t e d i n t h e f o l l o w i n g 
manner. C l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e $75,314 ($74,812 a t t o r n e y f e e + $502 
l i t i g a t i o n c o s t s ) o f t h e $95,000 lump sum payment. The r e m a i n i n g $19,686 w i l l 
be d i s t r i b u t e d t o c l a i m a n t as p a r t i a l payment o f h i s s t a t u t o r y 1/3 shar e 
( $ 5 8 , 0 2 0 ) . C l a i m a n t s h a l l c o n t i n u e t o r e c e i v e h i s $15,018 a n n u i t y payments un
t i l he r e c e i v e s a n o t h e r $38,334. ( T h i s amount would b r i n g t h e t o t a l o f c l a i m 
a n t ' s r e c o v e r y t o h i s $58,020 s t a t u t o r y s h a r e ) . T h e r e a f t e r , SAIF s h a l l r e c e i v e 
a l l o r any p o r t i o n o f c l a i m a n t ' s a n n u i t i e s u n t i l i t e v e n t u a l l y r e c o v e r s i t s l i e n 
( $ 7 2 , 4 0 9 ) . Once SAIF's l i e n i s s a t i s f i e d , c l a i m a n t s h a l l r e c e i v e a l l o r any 
p o r t i o n o f t h e r e m a i n i n g a n n u i t i e s . 

I T IS SO ORDERED. 

A p r i l 13, 1992 C i t e as 44 Van N a t t a 762 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SHIRLEY J . DAVIS, Claimant 

WCB Case Nos. 91-18467 & 91-13994 
ORDER OF DISMISSAL (REMANDING) 

P o z z i , e t a l . , Claimant A t t o r n e y s 
M i l l e r , e t a l . , Defense A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

F r e d Meyer, I n c . , a s e l f - i n s u r e d employer, has r e q u e s t e d , and c l a i m a n t has 
c r o s s - r e q u e s t e d , Board r e v i e w o f Referee D a v i s ' March 11, 1992 "Order V a c a t i n g 
J o i n d e r and D i s m i s s i n g Case." We have r e v i e w e d t h e r e q u e s t t o d e t e r m i n e whether 
we have a u t h o r i t y t o c o n s i d e r t h i s m a t t e r . Because we con c l u d e t h a t t h e Ref
eree' s o r d e r i s n o t a f i n a l o r d e r , we d i s m i s s t h e r e q u e s t f o r r e v i e w . 

FINDINGS OF FACT 

On December 30, 1991, Referee Peterson g r a n t e d Fred Meyer's m o t i o n t o j o i n 
P o r t l a n d Community C o l l e g e and i t s i n s u r e r as a p a r t y t o c l a i m a n t ' s h e a r i n g r e 
q u e s t c o n c e r n i n g Fred Meyer's d i s c l a i m e r o f r e s p o n s i b i l i t y f o r her a g g r a v a t i o n 
c l a i m . T h e r e a f t e r , c l a i m a n t and P o r t l a n d Community C o l l e g e moved f o r r e c o n s i d 
e r a t i o n o f t h e j o i n d e r o r d e r . 

On March 1 1 , 1992, Referee Davis i s s u e d an "Order V a c a t i n g J o i n d e r and 
D i s m i s s i n g Case." Because c l a i m a n t had not p r e v i o u s l y appealed P o r t l a n d Commu
n i t y C o l l e g e ' s d e n i a l o f her "new i n j u r y " c l a i m , t h e Referee reasoned t h a t i t 
would be i n a p p r o p r i a t e t o j o i n P o r t l a n d Community C o l l e g e as a p a r t y t o t h e p r o 
c e e d i n g . F u r t h e r m o r e , f i n d i n g t h a t Fred Meyer had c o m p l i e d w i t h i t s s t a t u t o r y 
o b l i g a t i o n s under 1990 Oregon Laws ( S p e c i a l S e s s i o n ) , ch. 2, S e c t i o n 49, t h e 
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Re f e r e e c o n c l u d e d t h a t Fred Meyer c o u l d a s s e r t t h a t a c t u a l r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n r e s t e d w i t h P o r t l a n d Community C o l l e g e . The Ref
e r e e ' s o r d e r c o n t a i n e d a sta t e m e n t e x p l a i n i n g t h e p a r t i e s ' r i g h t s o f appeal p u r 
suant t o ORS 656 . 2 8 9 ( 3 ) . 

W i t h i n 30 days o f t h e Referee's o r d e r , b o t h Fred Meyer and c l a i m a n t f i l e d 
r e q u e s t s f o r Board r e v i e w . 

FINDINGS OF ULTIMATE FACT 

The Referee's March 11, 1992 o r d e r d i d n o t f i n a l l y deny o r a l l o w t h e 
c l a i m , n o r d i d i t f i x t h e amount o f c l a i m a n t ' s compensation. 

CONCLUSIONS OF LAW 

A f i n a l o r d e r i s one which disposes o f a c l a i m so t h a t no f u r t h e r a c t i o n 
i s r e q u i r e d . P r i c e v. SAIF, 296 Or 311, 315 (1984). A d e c i s i o n w h i c h n e i t h e r 
d e n i e s t h e c l a i m , nor a l l o w s i t and f i x e s t h e amount o f compensation, i s n o t an 
a p p e a l a b l e f i n a l o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; Mendenhall 
v. SAIF, 16 Or App 136, 139 (19 7 4 ) . 

Here, f u r t h e r a c t i o n i s r e q u i r e d as a r e s u l t o f t h e Referee's March 1 1 , 
1992 o r d e r . The o r d e r n e i t h e r f i n a l l y d i s p o s e d o f , nor a l l o w e d , t h e c l a i m . 
Moreover, t h e o r d e r d i d n o t f i x t h e amount o f c l a i m a n t ' s compensation. R a t h e r , 
n o t w i t h s t a n d i n g t h e i n c l u s i o n o f a statement e x p l a i n i n g t h e p a r t i e s ' r i g h t s o f 
a p p e a l , t h e o r d e r was p r e l i m i n a r y i n n a t u r e . I n e f f e c t , P o r t l a n d Community C o l 
l e g e was n o t i f i e d t h a t i t s appearance a t an upcoming h e a r i n g c o n c e r n i n g Fred 
Meyer and c l a i m a n t was n o t r e q u i r e d . 

F u r t h e r m o r e , a l t h o u g h n o t e x p r e s s l y a r t i c u l a t e d i n a such a manner by t h e 
Re f e r e e , P o r t l a n d Community C o l l e g e ' s f o r m a l d i s m i s s a l as a p a r t y t o t h e p r o 
c e e d i n g s would l o g i c a l l y be i n c o r p o r a t e d i n t o t h e Referee's e v e n t u a l f i n a l , 
a p p e a l a b l e o r d e r . Such a procedure would be i n ke e p i n g w i t h t h e Board's l o n g 
s t a n d i n g i n t e r e s t i n a v o i d i n g piecemeal r e v i e w o f m u l t i p l e i s s u e s a r i s i n g i n a 
s i n g l e case. M a r i a M a r t i n e z , 40 Van N a t t a 57 ( 1 9 8 8 ) ; H a r r i s E. Jackson, 35 Van 
N a t t a 1674, 1676 (1 9 8 3 ) . 

I n c o n c l u s i o n , as a r e s u l t o f t h e Referee's o r d e r , f u r t h e r p r o c e e d i n g s 
w i l l be r e q u i r e d t o d e t e r m i n e c l a i m a n t ' s e n t i t l e m e n t t o , and/or t h e amount o f , 
compensation. Under such c i r c u m s t a n c e s , we conclude t h a t , n o t w i t h s t a n d i n g t h e 
s t a t e m e n t r e g a r d i n g t h e p a r t i e s ' r i g h t s o f ap p e a l , t h e Referee's o r d e r i s n o t a 
f i n a l , a p p e a l a b l e o r d e r . P r i c e v. SAIF, supra; Lindamood v. SAIF, s u p r a ; M a r i a 
M a r t i n e z , s u p r a . T h e r e f o r e , we c u r r e n t l y l a c k j u r i s d i c t i o n t o c o n s i d e r t h e p a r 
t i e s ' r e q u e s t s f o r Board r e v i e w . C o n s i d e r a t i o n o f such m a t t e r s must a w a i t t h e 
e v e n t u a l i s s u a n c e o f t h e Referee's f i n a l , a p p e a l a b l e o r d e r d e t e r m i n i n g 
c l a i m a n t ' s e n t i t l e m e n t t o and/or t h e amount o f compensation (assuming t h a t Board 
r e v i e w i s s u b s e q u e n t l y r e q u e s t e d ) . 

A c c o r d i n g l y , t h e r e q u e s t s f o r Board r e v i e w a r e d i s m i s s e d and t h i s m a t t e r 
i s r e t u r n e d t o Referee Davis f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r 
and t h e Re f e r e e ' s March 11, 1992 o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ROY HANSEN, Claimant 

Own Mo t i o n No. 66-0200M 
OWN MOTION ORDER ON RECONSIDERATION 
Emerson G. F i s h e r , Claimant A t t o r n e y 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our March 13, 1992 Own M o t i o n Order 
i n t h e a b o v e - c a p t i o n e d case. Claimant a l s o r e q u e s t s a " f o r m a l h e a r i n g b e f o r e a 
Judge" c o n c e r n i n g t h i s m a t t e r . 

By a January 30, 1991 Own Moti o n Order, we r e q u e s t e d t h e SAIF C o r p o r a t i o n 
t o s c h e d u l e an i n p a t i e n t e v a l u a t i o n a t t h e U n i v e r s i t y o f Washington M e d i c a l 
S c h o o l , Oregon H e a l t h Sciences U n i v e r s i t y or any o t h e r comparable m e d i c a l f a c i l 
i t y t o di a g n o s e whether c l a i m a n t s u f f e r s from an a l l e g e d m a l a b s o r p t i o n syndrome 
and whether c l a i m a n t has need f o r m e d i c a t i o n a t t h e a p p a r e n t l y e x c e s s i v e l e v e l s 
p r e s c r i b e d . T h i s i n p a t i e n t e v a l u a t i o n has n o t been p e r f o r m e d . Because t h i s i n 
f o r m a t i o n has n o t been p r o v i d e d , we i s s u e d our March 13, 1992 Own M o t i o n Order 
d e n y i n g t h e r e o p e n i n g o f c l a i m a n t ' s c l a i m and reimbursement f o r t h e s e medica
t i o n s . To d a t e , c l a i m a n t has f a i l e d t o p r o v i d e any a d d i t i o n a l i n f o r m a t i o n r e 
g a r d i n g t h e s e m a t t e r s . We a c c o r d i n g l y d e c l i n e t o a l t e r o ur March 13, 1992 Own 
M o t i o n Order. Upon p r o v i s i o n o f t h e r e q u i r e d i n f o r m a t i o n by e i t h e r p a r t y , we 
w i l l r e c o n s i d e r t h i s m a t t e r . 

We i n t e r p r e t c l a i m a n t ' s r e q u e s t f o r a f o r m a l h e a r i n g as a r e q u e s t f o r an 
e v i d e n t i a r y h e a r i n g b e f o r e t h e Hearings D i v i s i o n . The Board may r e f e r t h i s mat
t e r t o t h e H e a r i n g s D i v i s i o n f o r an e v i d e n t i a r y h e a r i n g . OAR 438-12- 0 4 0 ( 3 ) . 
However, t h e s e c i r c u m s t a n c e s , which r e q u i r e a m e d i c a l e v a l u a t i o n , do n o t w a r r a n t 
an e v i d e n t i a r y h e a r i n g . A c c o r d i n g l y we deny c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

C l a i m a n t ' s l e t t e r a l s o r e q u e s t s , f o r t h e f i r s t t i m e , a p p r o v a l o f an annual 
p h y s i c a l i n S e a t t l e . We have f o r w a r d e d t h i s r e q u e s t t o SAIF C o r p o r a t i o n f o r 
a c t i o n on t h i s r e q u e s t f o r own mo t i o n r e l i e f . 

I T IS SO ORDERED. 

A p r i l 13, 1992 C i t e as 44 Van N a t t a 764 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JULIO G. MEJIA, Claimant 
WCB Case No. TP-92003 

THIRD PARTY ORDER OF DISMISSAL 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t has p e t i t i o n e d t h e Board f o r " r e l i e f c o n c e r n i n g a t h i r d p a r t y 
c l a i m . " S p e c i f i c a l l y , c l a i m a n t contends t h a t " t h e a r b i t r a r y , c a p r i c i o u s and un
r e a s o n a b l e c o n d u c t o f The T r a v e l e r s i s i n t e r f e r i n g w i t h r e a s o n a b l e s e t t l e m e n t 
n e g o t i a t i o n s and t h e p r e p a r a t i o n f o r t r i a l . " Inasmuch as no t h i r d p a r t y s e t t l e 
ment o f f e r has been proposed nor has a t h i r d p a r t y r e c o v e r y been a c h i e v e d , we 
c o n s i d e r c l a i m a n t ' s p e t i t i o n t o be premature. Consequently, t h e p e t i t i o n i s 
d i s m i s s e d . 

FINDINGS OF FACT 

I n December 1984, w h i l e p e r f o r m i n g h i s work a c t i v i t i e s as a mechanic, 
c l a i m a n t i n j u r e d h i s knees. His c l a i m was accepted and b e n e f i t s were p r o v i d e d 
by T r a v e l e r s . 
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An O c t o b e r 1989 D e t e r m i n a t i o n O r d e r c l o s e d c l a i m a n t ' s c l a i m , d e c l a r i n g h i m 
m e d i c a l l y s t a t i o n a r y o n S e p t e m b e r 14, 1989. C l a i m a n t was a w a r d e d t e m p o r a r y d i s 
a b i l i t y t h r o u g h A p r i l 2 3 , 1989. I n a d d i t i o n , c l a i m a n t was g r a n t e d s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y a w a r d s o f 19 p e r c e n t f o r t h e l e f t l e g ( k n e e ) a n d 5 p e r c e n t 
f o r t h e r i g h t l e g ( k n e e ) . 

On November 8, 1 9 8 9 , c l a i m a n t was i n v o l v e d i n a n o n - w o r k - r e l a t e d m o t o r 
v e h i c l e a c c i d e n t . He s u f f e r e d m u l t i p l e i n j u r i e s , i n c l u d i n g i n j u r i e s t o h i s 
k n e e s . I n J a n u a r y 1 9 9 0 , T r a v e l e r s d e n i e d c l a i m a n t ' s r e q u e s t f o r c l a i m r e o p e n 
i n g . 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e D e t e r m i n a t i o n O r d e r a n d T r a v 
e l e r s ' d e n i a l . Among o t h e r f i n d i n g s , a M a r c h 2 8 , 1990 R e f e r e e ' s o r d e r made t h e 
f o l l o w i n g c o n c l u s i o n s : ( 1 ) t h e D e t e r m i n a t i o n O r d e r was m o d i f i e d t o a w a r d t e m p o 
r a r y d i s a b i l i t y t h r o u g h J u n e 29, 1989 ( t h e d a t e t h e R e f e r e e f o u n d t h a t c l a i m 
a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y ) ; ( 2 ) t h e a g g r a v a t i o n d e n i a l was s e t 
a s i d e a n d t h e c l a i m r e m a n d e d t o T r a v e l e r s f o r p r o c e s s i n g a c c o r d i n g t o l a w ; a n d 
( 3 ) i n l i g h t o f t h e a g g r a v a t i o n f i n d i n g , a d e t e r m i n a t i o n o f t h e e x t e n t o f c l a i m 
a n t ' s p e r m a n e n t d i s a b i l i t y was d e f e r r e d . 

I n r e a c h i n g t h e c o n c l u s i o n t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m was compens
a b l e , t h e R e f e r e e f o u n d t h a t c l a i m a n t ' s b i l a t e r a l k n e e c o n d i t i o n w o r s e n e d d u r i n g 
t h e p e r i o d he was w o r k i n g f o r h i s e m p l o y e r b e t w e e n m i d - J u n e 1989 a n d m i d -
S e p t e m b e r 1 9 8 9 . The R e f e r e e f u r t h e r f o u n d t h a t c l a i m a n t h a d n o t become m e d i 
c a l l y s t a t i o n a r y s i n c e t h e w o r s e n i n g . 

I n A u g u s t 1 9 9 0 , t h e O r t h o p a e d i c C o n s u l t a n t s p e r f o r m e d an i n d e p e n d e n t m e d i 
c a l e x a m i n a t i o n . The C o n s u l t a n t s c o n c l u d e d t h a t c l a i m a n t ' s k n e e c o n d i t i o n h a d 
n o t b e e n " m a t e r i a l l y w o r s e n e d " b y t h e 1989 m o t o r v e h i c l e a c c i d e n t . A " l e s s 
s t r e n u o u s j o b o f f h i s f e e t " was recommended. 

A l s o i n A u g u s t 1 990, c l a i m a n t f i l e d a c a u s e o f a c t i o n a g a i n s t a r e s t a u r a n t 
s e e k i n g damages r e s u l t i n g f r o m t h e November 1989 m o t o r v e h i c l e a c c i d e n t . C l a i m 
a n t c o n t e n d e d t h a t t h e r e s t a u r a n t h ad s e r v e d a l c o h o l t o a v i s i b l y i n t o x i c a t e d 
p e r s o n , who s u b s e q u e n t l y d r o v e h e r v e h i c l e t h r o u g h a r e d l i g h t s t r i k i n g c l a i m 
a n t ' s v e h i c l e . 

I n S e p t e m b e r 1 9 9 0 , t h e T r a v e l e r s n o t i f i e d c l a i m a n t o f i t s l i e n a g a i n s t a n y 
r e c o v e r y r e s u l t i n g f r o m t h e c a u s e o f a c t i o n . S i n c e t h e m o t o r v e h i c l e a c c i d e n t , 
T r a v e l e r s a s s e r t e d t h a t i t h a d e x p e n d e d an a d d i t i o n a l $ 1 2 , 3 6 4 . 5 3 , p r i m a r i l y c o n 
s i s t i n g o f " t o t a l a n d p a r t i a l d i s a b i l i t y . " 

I n O c t o b e r 1 9 9 0 , c l a i m a n t r e q u e s t e d an e x p l a n a t i o n c o n c e r n i n g t h e b a s i s 
f o r T r a v e l e r s ' a s s e r t i o n t h a t i t was e n t i t l e d t o a s h a r e o f a n y r e c o v e r y r e s u l t 
i n g f r o m h i s c a u s e o f a c t i o n . C l a i m a n t d i d n o t a c k n o w l e d g e t h e v a l i d i t y o f 
T r a v e l e r s ' l i e n . 

I n r e s p o n s e t o c l a i m a n t ' s c h a l l e n g e t o i t s l i e n , T r a v e l e r s a s s e r t e d t h a t 
c l a i m a n t h a d b e e n f o r c e d t o d e l a y a J a n u a r y 1990 v o c a t i o n a l t r a i n i n g p r o g r a m b e 
c a u s e o f t h e November 1989 m o t o r v e h i c l e a c c i d e n t . S i n c e t h a t a c c i d e n t h a d 
a g g r a v a t e d c l a i m a n t ' s k n e e c o n d i t i o n a nd c l a i m a n t h ad b e e n u n a b l e t o a t t e n d t h e 
p r o g r a m , T r a v e l e r s was s e e k i n g r e c o v e r y o f t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d 
b e y o n d t h e J a n u a r y 1 , 1990 s c h e d u l e d s t a r t i n g d a t e f o r t h e p r o g r a m . 

A M a r c h 6, 1 9 9 1 B o a r d o r d e r m o d i f i e d a p o r t i o n o f t h e R e f e r e e ' s M a r c h 2 8 , 
1990 o r d e r . The B o a r d d i s a g r e e d w i t h c l a i m a n t ' s c o n t e n t i o n t h a t t h e O c t o b e r 12, 
1989 D e t e r m i n a t i o n O r d e r h a d p r e m a t u r e l y c l o s e d h i s c l a i m . I n a d d i t i o n , c l a i m 
a n t was f o u n d t o be m e d i c a l l y s t a t i o n a r y on S e p t e m b e r 6, 1 9 8 9 , r a t h e r t h a n J u n e 
2 9 , 1989 a s f o u n d b y t h e R e f e r e e . I n a f f i r m i n g t h e r e m a i n d e r o f t h e R e f e r e e ' s 
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o r d e r , t h e B o a r d c o n c l u d e d t h a t " [ c l a i m a n t ] e x p e r i e n c e d i n c r e a s e d l o s s o f u s e o r 
f u n c t i o n o f h i s k n e e s f o l l o w i n g t h e November 8, 1989 a c c i d e n t , a n d t h a t h i s 
w o r s e n e d c o n d i t i o n was d u e , i n m a t e r i a l p a r t , t o h i s c o m p e n s a b l e i n j u r y . " 

No c u r r e n t s e t t l e m e n t o f f e r c o n c e r n i n g c l a i m a n t ' s c a u s e o f a c t i o n a g a i n s t 
t h e r e s t a u r a n t h a s m a t e r i a l i z e d . T r i a l i s c u r r e n t l y s c h e d u l e d f o r J u l y 2 0 , 1 9 9 2 . 

C l a i m a n t d i s a g r e e s w i t h T r a v e l e r s ' c o n t e n t i o n t h a t i t i s e n t i t l e d t o a 
s h a r e o f a n y e v e n t u a l r e c o v e r y . C l a i m a n t a l s o s e e k s f u r t h e r s p e c i f i c i t y r e g a r d 
i n g t h e a m o u n t a n d c o m p o n e n t s o f T r a v e l e r s ' l i e n . C o n t e n d i n g t h a t T r a v e l e r s ' 
p r e s e n c e h a s d i s r u p t e d r e s o l u t i o n o f h i s c a u s e o f a c t i o n , c l a i m a n t h a s p e t i 
t i o n e d t h e B o a r d t o h o l d T r a v e l e r s ' l i e n i n v a l i d . 

CONCLUSIONS OF LAW 
i 

P u r s u a n t t o ORS 6 5 6 . 5 8 7 , we a r e a u t h o r i z e d t o r e s o l v e d i s p u t e s c o n c e r n i n g 
t h e a p p r o v a l o f a n y c o m p r o m i s e o f a t h i r d p a r t y a c t i o n . I n e x e r c i s i n g t h i s 
a u t h o r i t y , we e m p l o y o u r i n d e p e n d e n t j u d g m e n t t o d e t e r m i n e w h e t h e r t h e c o m p r o 
m i s e i s r e a s o n a b l e . N a t a s h a D. L e n h a r t , 38 Van N a t t a 1496 ( 1 9 8 6 ) . 

G e n e r a l l y , we w i l l a p p r o v e s e t t l e m e n t s n e g o t i a t e d b e t w e e n a c l a i m a n t / 
p l a i n t i f f a n d a t h i r d p a r t y d e f e n d a n t , u n l e s s t h e s e t t l e m e n t a p p e a r s t o be 
g r o s s l y u n r e a s o n a b l e . D o r o t h a M. C l a r k e , 40 Van N a t t a 1125 ( 1 9 8 8 ) ; K a t h r v n I . 
L o o n e y , 39 Van N a t t a 1140 ( 1 9 8 7 ) . However, w h e r e a c l a i m a n t h a s n o t a c c e p t e d a 
s e t t l e m e n t o f f e r , no t h i r d p a r t y c o m p r o m i s e e x i s t s f o r u s t o c o n s i d e r . D e l o r e s 
M. S h u t e , 4 1 Van N a t t a 1028 ( 1 9 8 9 ) . 

H e r e , c l a i m a n t h a s n o t a c c e p t e d a t h i r d p a r t y s e t t l e m e n t o f f e r b e c a u s e no 
s u c h o f f e r h a s m a t e r i a l i z e d . I n a s m u c h as no c o m p r o m i s e b e t w e e n t h e w o r k e r a n d 
t h e t h i r d p a r t y c u r r e n t l y e x i s t s , we a r e w i t h o u t a u t h o r i t y t o p r o c e e d u n d e r ORS 
6 5 6 . 5 8 7 . S h u t e , s u p r a . 

M o r e o v e r , p u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 3 ) , we a r e a u t h o r i z e d t o r e s o l v e a n y 
c o n f l i c t c o n c e r n i n g t h e " j u s t a n d p r o p e r d i s t r i b u t i o n " o f t h e r e m a i n i n g p r o c e e d s 
f r o m a t h i r d p a r t y s e t t l e m e n t . See E s t a t e o f T r o y V a n c e v . W i l l i a m s , 84 Or App 
61 6 , 6 1 9 - 2 0 ( 1 9 8 7 ) . H o w ever, w h e r e no t h i r d p a r t y s e t t l e m e n t h a s b e e n r e a c h e d , 
t h e r e a r e no p r o c e e d s f r o m w h i c h we c a n d e t e r m i n e a " j u s t a n d p r o p e r " d i s t r i b u 
t i o n . See ORS 6 5 6 . 5 9 3 ( 3 ) ; S h u t e , s u p r a . T h u s , any p e t i t i o n f o r r e s o l u t i o n o f 
s u c h a " d i s p u t e , " w h e r e no s e t t l e m e n t h a s b e e n a c h i e v e d , i s c o n s i d e r e d t o be a 
r e q u e s t f o r a n a d v i s o r y o p i n i o n , w h i c h we a r e n o t empowered t o i s s u e . S h u t e , 
s u p r a . 

C l a i m a n t a r g u e s t h a t he i s n o t s e e k i n g an a d v i s o r y o p i n i o n b e c a u s e he i s 
c o n t e n d i n g t h a t T r a v e l e r s d o e s n o t h a v e a v a l i d l i e n . We a d d r e s s e d a s i m i l a r 
c o n t e n t i o n r e g a r d i n g t h e v a l i d i t y o f a p a y i n g a g e n c y ' s l i e n i n M a r y E. B i g l e r , 
43 Van N a t t a 619 ( 1 9 9 1 ) . 

I n B i g l e r , a p a y i n g a g e n c y s o u g h t a B o a r d o r d e r g r a n t i n g i t a s h a r e o f a n y 
e v e n t u a l r e c o v e r y f r o m an a l l e g e d t h i r d p a r t y a c t i o n . A l t h o u g h n e i t h e r a s e t 
t l e m e n t o f f e r n o r j u d g m e n t h a d b e e n a c h i e v e d , t h e p a y i n g a g e n c y a r g u e d t h a t 
B o a r d r e s o l u t i o n o f t h e m a t t e r was r e q u i r e d t o a v o i d f u t u r e c o l l e c t i o n p r o b l e m s 
s h o u l d c l a i m a n t s u b s e q u e n t l y r e a l i z e a r e c o v e r y . We r e c o g n i z e d t h a t a d i s p u t e 
e x i s t e d b e t w e e n t h e p a r t i e s c o n c e r n i n g t h e p a y i n g a g e n c y ' s e n t i t l e m e n t t o a 
s h a r e o f a n y f u t u r e r e c o v e r y . N e v e r t h e l e s s , i n l i g h t o f o u r s t a t u t o r y l i m i t a 
t i o n s , we h e l d t h a t we w e r e w i t h o u t a u t h o r i t y t o r e s o l v e t h e p a r t i e s ' c u r r e n t 
d i s p u t e r e g a r d i n g t h e v a l i d i t y o f t h e p a y i n g a g e n c y ' s l i e n . 

H e r e , a s i n B i g l e r , t h e r e i s a c h a l l e n g e t o t h e v a l i d i t y o f t h e p a y i n g 
a g e n c y ' s l i e n . Y e t , as was t h e c a s e i n B i g l e r , no s e t t l e m e n t o f f e r h a s b e e n 
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made n o r h a s a j u d g m e n t b e e n f i l e d . U nder s u c h c i r c u m s t a n c e s , we l a c k a u t h o r i t y 
t o r e s o l v e t h e d i s p u t e . N e v e r t h e l e s s , as we s t a t e d i n B i q l e r , s h o u l d a s e t t l e 
m e n t o r j u d g m e n t s u b s e q u e n t l y m a t e r i a l i z e a nd t h e v a l i d i t y o f T r a v e l e r s ' l i e n 
r e m a i n s i n d i s p u t e , t h e p a r t i e s may a g a i n s e e k B o a r d r e s o l u t i o n . See S A I F v . 
D o o l e v , 107 Or App 287 ( 1 9 9 1 ) ; O s c a r L. Compton, 44 Van N a t t a 288 ( 1 9 9 2 ) ; C a l i n a 
N e a t h e r y , 43 Van N a t t a 2374 ( 1 9 9 1 ) ; M ark S. R a n d o l p h , 43 Van N a t t a 1770 ( 1 9 9 1 ) ; 

I n c o n c l u s i o n , we h o l d t h a t we a r e w i t h o u t a u t h o r i t y t o c o n s i d e r c l a i m 
a n t ' s p e t i t i o n . A c c o r d i n g l y , t h i s m a t t e r i s d i s m i s s e d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
L O I S M. POTTKER, C l a i m a n t 
Own M o t i o n No. 91-0358M 

OWN MOTION ORDER 
M a l a g o n , e t a l . , C l a i m a n t A t t o r n e y s 

The i n s u r e r s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f h e r 
J a n u a r y 8, 1983 l u m b o s a c r a l s t r a i n i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x 
p i r e d o n M a r c h 2 2 , 1988. The i n s u r e r i n i t i a l l y . d e n i e d t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c u r r e n t c o n d i t i o n a nd recommended d e n i a l o f c l a i m a n t ' s r e q u e s t f o r 
p a y m e n t o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . By a December 9, 1 9 9 1 S t i p u l a t i o n 
a n d O r d e r o f D i s m i s s a l , t h e i n s u r e r a c c e p t e d t h e c o m p e n s a b i l i t y o f a l u m b a r 
m i c r o d i s k e c t o m y p e r f o r m e d b y D r . H a c k e r a t L5-S1 o n A u g u s t 9, 1 9 9 1 . B a s e d o n 
t h i s s t i p u l a t i o n , t h e i n s u r e r now recommends t h a t we a u t h o r i z e t h e p a y m e n t o f 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n and r e i m b u r s e m e n t f r o m t h e R e o p e n e d C l a i m s 
R e s e r v e . 

The i n s u r e r may v o l u n t a r i l y r e o p e n any c l a i m t o p r o v i d e b e n e f i t s o r g r a n t 
a d d i t i o n a l m e d i c a l o r h o s p i t a l c a r e t o c l a i m a n t . ORS 6 5 6 . 2 7 8 ( 3 ) . H o w e v e r , we 
may e x e r c i s e o u r own m o t i o n a u t h o r i t y t o a w a r d b e n e f i t s f o r t e m p o r a r y d i s a b i l i t y 
o n l y i f we f i n d t h a t t h e r e i s a w o r s e n i n g o f a c o m p e n s a b l e i n j u r y t h a t r e q u i r e s 
e i t h e r s u r g e r y o r h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . 

H e r e , D r s . B r o o k s a n d T i l c h i n , who p e r f o r m e d an i n d e p e n d e n t m e d i c a l e x a m i 
n a t i o n a n d f i l e r e v i e w o n May 22, 1 9 9 1 , s t a t e d : 

" T h e r e i s no e v i d e n c e t o s u g g e s t t h a t t h i s d i s c h e r n i a t i o n i s 
r e l a t e d t o [ c l a i m a n t ' s ] J a n u a r y 8, 1983 l u m b o s a c r a l s t r a i n . We 
w o u l d r e f e r s p e c i f i c a l l y t o t h e O r t h o p e d i c C o n s u l t a n t s e v a l u a t i o n o f 
A p r i l o f 1 9 8 5 , some t w o y e a r s a f t e r [ c l a i m a n t ' s ] o n - t h e - j o b i n j u r y . 
She h a d no c o m p l a i n t s a t t h a t t i m e s u g g e s t i v e o f r a d i c u l o p a t h y . X-
r a y s a t t h a t t i m e w e r e n o r m a l a nd d i d n o t show any e v i d e n c e o f d i s c 
s p a c e n a r r o w i n g . I t i s c l e a r t h a t o v e r t h e l a s t s e v e r a l y e a r s 
[ c l a i m a n t ] h a s d e v e l o p e d d e g e n e r a t i v e d i s c d i s e a s e o f t h e l u m b o s a c - -
r a l s p i n e , a n d more r e c e n t l y has s u f f e r e d a d i s c h e r n i a t i o n . We a r e 
u n a b l e t o d e t e r m i n e t h e r e l a t i o n s h i p b e t w e e n h e r c u r r e n t d i s c h e r n i 
a t i o n a n d t h e 1983 i n j u r y . " 

D r . H a c k e r , c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , c o n c u r r e d w i t h t h i s o p i n i o n , 
r e m a r k i n g o n l y t h a t c l a i m a n t s a y s t h e symptoms w e r e a l w a y s p r e s e n t s i n c e t h e i n 
j u r y a n d s u g g e s t i n g t h a t t h e r e may h a v e b e e n an i n i t i a l d i s c i n j u r y , t h o u g h a 
t r u e d i s c h e r n i a t i o n was n o t i d e n t i f i e d . 
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We a r e m o r e p e r s u a d e d b y t h e w e l l r e a s o n e d o p i n i o n o f D r s . B r o o k s a n d 
T i l c h i n , w i t h w h i c h D r . H a c k e r c o n c u r r e d , t h a n w i t h D r . H a c k e r ' s s u g g e s t i o n t h a t 
t h e r e "may" h a v e b e e n an i n i t i a l u n i d e n t i f i e d d i s c i n j u r y . See Somers v . S A I F , 
770 Or App 2 5 9 , 262 ( 1 9 8 6 ) . 

T h u s , t h e r e c o r d d o e s n o t e s t a b l i s h t h a t c l a i m a n t ' s h e r n i a t e d d i s c r e p r e 
s e n t s a w o r s e n i n g o f h e r o r i g i n a l i n j u r y . A l t h o u g h t h e i n s u r e r v o l u n t a r i l y r e 
s c i n d e d i t s d e n i a l o f c l a i m a n t ' s l u m b a r d i s c e c t o m y a t L 5 - S 1 , s u c h a n a c t i o n d o e s 
n o t a u t o m a t i c a l l y r e s u l t i n o u r a u t h o r i z i n g t h e r e o p e n i n g o f a c l a i m u n d e r o u r 
own m o t i o n j u r i s d i c t i o n a n d r e i m b u r s e m e n t f r o m t h e Reopened C l a i m s R e s e r v e , 
w h e r e t h e r e c o r d d o e s n o t e s t a b l i s h t h a t c l a i m a n t ' s h e r n i a t e d d i s c i s n o t c a u s 
a l l y r e l a t e d t o h e r c o m p e n s a b l e b a c k i n j u r y . See A l l a n E. O r t o n , 42 Van N a t t a 
924 ( 1 9 9 0 ) . M o r e o v e r , o u r a u t h o r i t y i s d i s c r e t i o n a r y , n o t m a n d a t o r y . See ORS 
6 5 6 . 2 7 8 ( 1 ) ( a ) ; OAR 4 3 8 - 1 2 - 0 5 2 . C o n s i d e r i n g t h e c i r c u m s t a n c e s d e s c r i b e d h e r e i n , 
we do n o t c h o o s e t o e x e r c i s e o u r d i s c r e t i o n t o a u t h o r i z e t h e r e o p e n i n g o f c l a i m 
a n t ' s c l a i m a n d r e i m b u r s e m e n t f r o m t h e Reopened C l a i m s R e s e r v e . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
BRIAN R. SMALL, C l a i m a n t 
WCB Case No. 91-01343 

ORDER ON REVIEW 
S e l l e r s & J a c o b s , C l a i m a n t A t t o r n e y s 

D a r y l N e l s o n , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members Gunn and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B e t h l a h m y ' s o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r a l e f t k n e e c o n d i t i o n . On r e v i e w , 
t h e i s s u e s a r e c o m p e n s a b i l i t y a nd a g g r a v a t i o n . 

We a f f i r m a n d t h e a d o p t t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n 
t a l r e a s o n i n g . 

The R e f e r e e i s c o r r e c t t h a t l a y t e s t i m o n y may, i n c e r t a i n c i r c u m s t a n c e s , 
be s u f f i c i e n t t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f a c l a i m . W h i l e we do n o t c o n 
c l u d e t h a t t h i s c a s e p r e s e n t s s u c h a c o m p l e x m e d i c a l q u e s t i o n t h a t c o m p e n s a b i l 
i t y c a n n o t b e r e s o l v e d b y l a y e v i d e n c e , we f i n d t h e l a y e v i d e n c e i n t h i s c a s e t o 
be i n s u f f i c i e n t t o p r o v e t h e c l a i m . 

C l a i m a n t t e s t i f i e d t h a t he h a d c o n t i n u i n g , i f i n t e r m i t t e n t , p r o b l e m s w i t h 
h i s k n e e f r o m t h e t i m e o f t h e J u l y 1989 a c c i d e n t u n t i l he f i n a l l y s o u g h t m e d i c a l 
t r e a t m e n t i n May 1 9 9 0 . Y e t , t h e h i s t o r y r e c o r d e d i n May. b y D r . P a l u s k a p r e s e n t s 
a d i f f e r e n t p i c t u r e . D r . P a l u s k a ' s h i s t o r y r e f l e c t s t h a t t h e k n e e h a d " s u d d e n l y 
b e c [ o ] m e q u i t e s w o l l e n t h r e e weeks a g o . " ( E x . 6 ) . W h i l e D r . P a l u s k a was a w a r e 
o f t h e J u l y 1989 i n j u r y , he makes no r e f e r e n c e t o c l a i m a n t h a v i n g r e p o r t e d a n y 
k n e e d i f f i c u l t i e s b e t w e e n h i s i n i t i a l i n j u r y a n d t h e s u d d e n s w e l l i n g w h i c h 
p r o m p t e d h i m t o s e e k t r e a t m e n t i n May 1990. G i v e n t h e g l a r i n g i n c o n s i s t e n c y 
b e t w e e n t h i s h i s t o r y a n d c l a i m a n t ' s t e s t i m o n y , we a r e u n a b l e t o c o n c l u d e t h a t 
t h e l a y e v i d e n c e i n t h i s c a s e i s s u f f i c i e n t t o e s t a b l i s h c o m p e n s a b i l i t y . 

B e c a u s e c l a i m a n t ' s a g g r a v a t i o n c l a i m i s d e p e n d e n t o n t h e c o m p e n s a b i l i t y o f 
t h e m e n i s c u s t e a r , t h e a g g r a v a t i o n c l a i m f a i l s as w e l l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u n e 12, 1 9 9 1 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n 
DORIS C. CARTER, C l a i m a n t 

WCB Case No. 91-05482 
ORDER ON REVIEW 

G a t t i , e t a l . , C l a i m a n t A t t o r n e y s 
D a r y l N e l s o n , D e f e n s e A t t o r n e y 

R e v i e w e d b y t h e B o a r d e n b a n c . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e D a u g h t r y ' s o r d e r t h a t s e t a s i d e an 
O r d e r o n R e c o n s i d e r a t i o n b e c a u s e i t was i n v a l i d l y i s s u e d a n d r e m a n d e d t h e m a t t e r 
t o t h e A p p e l l a t e U n i t o f t h e W o r k e r s ' C o m p e n s a t i o n D i v i s i o n (WCD) f o r f u r t h e r 
p r o c e s s i n g p u r s u a n t t o ORS 6 5 6 . 2 6 8 . On r e v i e w , t h e i s s u e i s t h e v a l i d i t y o f t h e 
WCD's O r d e r o n R e c o n s i d e r a t i o n . We r e v e r s e t h e R e f e r e e ' s o r d e r a n d a f f i r m t h e 
O r d e r o n R e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

On M a r c h 13, 1 9 9 0 , c l a i m a n t s u s t a i n e d a c o m p e n s a b l e i n j u r y t o h e r l o w 
b a c k . She i n i t i a l l y s o u g h t t r e a t m e n t f o r t h i s i n j u r y f r o m D r . D u e r s t , c h i r o 
p r a c t o r . I n A u g u s t 1 9 9 0 , c l a i m a n t c h a n g e d h e r t r e a t i n g p h y s i c i a n t o D r . Gabe, 
M.D. 

C l a i m a n t ' s c l a i m was c l o s e d b y a November 13, 1990 D e t e r m i n a t i o n O r d e r . 
The D e t e r m i n a t i o n O r d e r a w a r d e d t e m p o r a r y d i s a b i l i t y b e n e f i t s a n d f o u n d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y as o f O c t o b e r 12, 1990. The D e t e r m i n a t i o n O r d e r d i d n o t 
a w a r d a n y p e r m a n e n t d i s a b i l i t y . T h e r e a f t e r , c l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n 
o f t h e D e t e r m i n a t i o n O r d e r , c o n t e n d i n g t h a t she was e n t i t l e d t o a p e r m a n e n t d i s 
a b i l i t y a w a r d . H e r r e q u e s t s t a t e d t h a t she d i d n o t d i s a g r e e w i t h t h e f i n d i n g s 
o f t h e a t t e n d i n g p h y s i c i a n , b u t r a t h e r , d i s a g r e e d w i t h t h e r a t i n g made b y t h e 
E v a l u a t i o n S e c t i o n . 

On A p r i l 2 9 , 1 9 9 1 , t h e WCD A p p e l l a t e U n i t i s s u e d i t s O r d e r o n R e c o n s i d e r a 
t i o n . The o r d e r a f f i r m e d t h e D e t e r m i n a t i o n O r d e r i n a l l a s p e c t s . The c l a i m was 
n o t r e f e r r e d t o a m e d i c a l a r b i t e r p r i o r t o t h e i s s u a n c e o f t h e O r d e r o n R e c o n 
s i d e r a t i o n . 

T h e r e a f t e r , c l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e O r d e r o n R e c o n s i d 
e r a t i o n . 

C l a i m a n t h a s p r e e x i s t i n g s c o l i o s i s and a c o n g e n i t a l a n o m a l o u s v e r t e b r a e a t 
L5 . 

CONCLUSIONS OF LAW AND OPINION 

V a l i d i t y o f t h e O r d e r o n R e c o n s i d e r a t i o n 

The R e f e r e e f o u n d t h a t t h e O r d e r o n R e c o n s i d e r a t i o n was n o t v a l i d o n t h e 
b a s i s t h a t t h e D i r e c t o r h a d n o t a p p o i n t e d a m e d i c a l a r b i t e r p r i o r t o i s s u i n g t h e 
o r d e r . T h e r e f o r e , t h e R e f e r e e s e t a s i d e t h e r e c o n s i d e r a t i o n o r d e r , r e m a n d e d t h e 
c l a i m t o t h e WCD A p p e l l a t e u n i t f o r p r o c e s s i n g a n d d i s m i s s e d c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g . We d i s a g r e e . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1 , 1990. T h e r e f o r e , t h e 
1990 amendments t o t h e W o r k e r s ' C o m p e n s a t i o n A c t a p p l y t o t h i s c a s e . See Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2, 5 4 ( 3 ) . F u r t h e r m o r e , t h e D i r e c t o r ' s r u l e s 
i n e f f e c t a t t h e t i m e o f t h e A p r i l 1 , 1 9 9 1 O r d e r o n R e c o n s i d e r a t i o n a r e a p p l i c a 
b l e . F o r m e r OAR 4 3 6 - 3 0 - 0 0 3 ( 4 ) (WCD A d m i n . O r d e r 7-1990, e f f e c t i v e J u l y 1 , 
1 9 9 0 ) . 
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As amended, ORS 6 5 6 . 2 6 8 ( 4 ) ( e ) p r o v i d e s t h a t : " I f a w o r k e r o b j e c t s t o t h e 
n o t i c e o f c l o s u r e , t h e w o r k e r m ust f i r s t r e q u e s t r e c o n s i d e r a t i o n b y t h e d e p a r t 
m e n t u n d e r t h i s s e c t i o n . " I n c o n j u n c t i o n w i t h t h i s s e c t i o n , amended ORS 
6 5 6 . 2 6 8 ( 5 ) p r o v i d e s t h a t : " I f a w o r k e r , t h e i n s u r e r o r s e l f - i n s u r e d e m p l o y e r 
o b j e c t s t o a d e t e r m i n a t i o n o r d e r i s s u e d b y t h e d e p a r t m e n t , t h e o b j e c t i n g p a r t y 
m u s t f i r s t r e q u e s t r e c o n s i d e r a t i o n o f t h e o r d e r . " Amended ORS 6 5 6 . 2 6 8 ( 6 ) ( b ) 
t h e n p r o v i d e s t h a t : 

" I f a n y p a r t y o b j e c t s t o t h e r e c o n s i d e r a t i o n o r d e r , t h e p a r t y 
may r e q u e s t a h e a r i n g u n d e r ORS 656.283 w i t h i n 180 d a y s a f t e r t h e 
c o p i e s o f t h e n o t i c e o f c l o s u r e o r t h e d e t e r m i n a t i o n o r d e r a r e 
m a i l e d , w h i c h e v e r i s a p p l i c a b l e . The t i m e f r o m t h e r e q u e s t f o r 
r e c o n s i d e r a t i o n u n t i l t h e r e c o n s i d e r a t i o n i s made s h a l l n o t be 
c o u n t e d i n a n y l i m i t a t i o n o n t h e t i m e a l l o w e d f o r t h e r e q u e s t f o r 
h e a r i n g . " 

I t i s c l e a r f r o m ORS 6 5 6 . 2 6 8 ( 4 ) ( e ) , 6 5 6 . 2 6 8 ( 5 ) a n d 6 5 6 . 2 6 8 ( 6 ) ( b ) , t h a t 
c l a i m a n t o r t h e o b j e c t i n g p a r t y m u s t n o t o n l y r e q u e s t r e c o n s i d e r a t i o n f r o m a 
N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n O r d e r b e f o r e r e q u e s t i n g a h e a r i n g p u r s u a n t t o 
ORS 6 5 6 . 2 8 3 , b u t t h e r e c o n s i d e r a t i o n p r o c e s s e s t a b l i s h e d b y ORS 6 5 6 . 2 6 8 ( 5 ) 
t h r o u g h ( 7 ) m u s t be c o m p l e t e d b e f o r e a h e a r i n g may be r e q u e s t e d . See L o r n a D. 
H i l d e r b r a n d , 43 Van N a t t a 2 7 2 1 ( 1 9 9 1 ) . 

ORS 6 5 6 . 2 6 8 ( 7 ) a l s o p r o v i d e s , i n p a r t : 

" I f t h e b a s i s f o r o b j e c t i o n t o a n o t i c e o f c l o s u r e o r d e t e r m i 
n a t i o n o r d e r i s s u e d u n d e r t h i s s e c t i o n i s d i s a g r e e m e n t w i t h t h e i m 
p a i r m e n t u s e d i n r a t i n g o f t h e w o r k e r ' s d i s a b i l i t y , t h e d i r e c t o r 
s h a l l r e f e r t h e c l a i m t o a m e d i c a l a r b i t e r a p p o i n t e d b y t h e d i r e c 
t o r . . . . The f i n d i n g s o f t h e m e d i c a l a r b i t e r s h a l l be s u b m i t t e d t o 
t h e d e p a r t m e n t f o r r e c o n s i d e r a t i o n o f t h e d e t e r m i n a t i o n o r d e r o r 
n o t i c e o f c l o s u r e . . ." ( E m p h a s i s s u p p l i e d ) . 

We h a v e r e c e n t l y i n t e r p r e t e d t h i s p r o v i s i o n t o mean t h a t w h e r e a p a r t y r e 
q u e s t s r e c o n s i d e r a t i o n o f a N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n O r d e r a n d t h e 
b a s i s f o r t h a t r e q u e s t i s a d i s a g r e e m e n t w i t h t h e m e d i c a l f i n d i n g s f o r i m p a i r 
m e n t , t h e n t h e D i r e c t o r i s r e q u i r e d t o s u b m i t t h e m a t t e r t o a n m e d i c a l a r b i t e r 
o r p a n e l o f a r b i t e r s p r i o r t o i s s u i n g an O r d e r o n R e c o n s i d e r a t i o n . See O l q a I . 
S o t o , 44 Van N a t t a 697 ( 1 9 9 2 ) . 

I n t h e i n s t a n t c a s e , c l a i m a n t d i d s e e k r e c o n s i d e r a t i o n . H o w e v e r , h e r 
b a s i s f o r s e e k i n g r e c o n s i d e r a t i o n was n o t a d i s a g r e e m e n t w i t h t h e m e d i c a l f i n d 
i n g s o f i m p a i r m e n t u s e d i n r a t i n g , b u t r a t h e r , w i t h how t h e i m p a i r m e n t r a t i n g 
was u s e d i n e v a l u a t i n g h e r p e r m a n e n t d i s a b i l i t y . ORS 6 5 6 . 2 6 8 ( 7 ) p r o v i d e s f o r 
r e f e r r a l t o a n a r b i t e r o r p a n e l o f a r b i t e r s o n l y w h e r e t h e r e i s d i s a g r e e m e n t 
w i t h t h e f i n d i n g s o f i m p a i r m e n t u s e d i n t h e N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n 
O r d e r . See f o r m e r OAR 4 3 6 - 3 0 - 0 5 0 ( 9 ) . ( E m p h a s i s s u p p l i e d ) . F u r t h e r , a t h e a r i n g 
a n d o n r e v i e w , c l a i m a n t h a s s p e c i f i c a l l y s t a t e d t h a t s h e d o e s n o t d i s a g r e e w i t h 
t h e i m p a i r m e n t r a t i n g o f h e r t r e a t i n g p h y s i c i a n . 

I n a s m u c h as c l a i m a n t d i d n o t s e e k r e c o n s i d e r a t i o n o n t h e b a s i s o f a d i s 
a g r e e m e n t w i t h t h e m e d i c a l f i n d i n g s o f i m p a i r m e n t u s e d i n r a t i n g h e r d i s a b i l i t y , 
t h e D i r e c t o r was n o t r e q u i r e d t o s u b m i t c l a i m a n t ' s c l a i m t o a m e d i c a l a r b i t e r o r 
p a n e l o f a r b i t e r s p r i o r t o i s s u i n g t h e O r d e r o n R e c o n s i d e r a t i o n . ORS 6 5 6 . 2 6 8 ( 7 ) ; 
f o r m e r OAR 4 3 6 - 3 0 - 0 5 0 ( 9 ) . T h e r e f o r e , t h e O r d e r o n R e c o n s i d e r a t i o n i s v a l i d . 

S i n c e we f i n d t h e r e c o r d c o m p l e t e l y d e v e l o p e d w i t h r e g a r d t o t h e i s s u e o f 
e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , we p r o c e e d t o t h e m e r i t s . 
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C l a i m a n t c o n t e n d s t h a t she i s e n t i t l e d t o an a w a r d o f u n s c h e d u l e d p e r m a 
n e n t d i s a b i l i t y . We d i s a g r e e . 

To be e n t i t l e d t o an a w a r d o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , c l a i m a n t 
m u s t e s t a b l i s h t h a t s h e h a s s u s t a i n e d a l o s s o f e a r n i n g c a p a c i t y a s a r e s u l t o f 
h e r c o m p e n s a b l e i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . 

D r . Gabe, c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t h a d no 
o b j e c t i v e s i g n s o f a n y p e r m a n e n t i m p a i r m e n t as a r e s u l t o f t h e t h e c o m p e n s a b l e 
i n j u r y . A l t h o u g h D r . Gabe d i d n o t e t e n d e r n e s s , he c o u l d n o t r e l a t e t h i s f i n d i n g 
t o t h e c o m p e n s a b l e i n j u r y . 

U n d e r t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t h a s n o t e s t a b l i s h e d 
t h a t s h e s u s t a i n e d p e r m a n e n t i m p a i r m e n t as a r e s u l t o f h e r c o m p e n s a b l e i n j u r y . 
A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o an a w a r d o f u n s c h e d u l e d p e r m a n e n t d i s 
a b i l i t y . ORS 6 5 6 . 2 1 4 ( 5 ) . 

I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t c l a i m a n t r e f e r s t o D r . Gabe's 
November 1990 r e p o r t w h i c h was n o t s u b m i t t e d t o t h e A p p e l l a t e U n i t . OAR 4 3 6 - 3 0 -
0 5 0 ( 4 ) ( e ) a n d ( f ) a l l o w f o r t h e s u b m i s s i o n o f a d d i t i o n a l i n f o r m a t i o n t o c l a r i f y 
o r c o r r e c t a m e d i c a l r e c o r d b a s e d o n p h y s i c a l e x a m i n a t i o n s a t o r p r i o r t o c l o 
s u r e . As n o t e d a b o v e , D r . Gabe's November 1990 r e p o r t was n o t s u b m i t t e d t o t h e 
A p p e l l a t e U n i t . 

We n e e d n o t d e c i d e i n t h i s c a s e w h e t h e r D r . Gabe's r e p o r t c a n be c o n s i d 
e r e d b e c a u s e e v e n i f i t was c o n s i d e r e d we w o u l d s t i l l c o n c l u d e t h a t c l a i m a n t h a s 
n o t e s t a b l i s h e d e n t i t l e m e n t t o u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . The r e p o r t 
r e f e r e n c e s a c h r o n i c c o n d i t i o n : c l a i m a n t ' s p r e e x i s t i n g s c o l i o s i s a n d c o n g e n i t a l 
a n o m a l y a t L 5 . F u r t h e r , a l t h o u g h D r . Gabe d o e s s u g g e s t l i m i t a t i o n s , he d o e s n o t 
r e l a t e t h e l i m i t a t i o n s t o t h e c o m p e n s a b l e i n j u r y a nd i n f a c t d e s c r i b e s c l a i m 
a n t ' s c u r r e n t d i f f i c u l t i e s as t e m p o r a r y . T h e r e f o r e , c o n s i d e r a t i o n o f D r . Gabe's 
November 1990 r e p o r t w o u l d n o t a l t e r o u r c o n c l u s i o n . 

F i n a l l y , t h e i n s u r e r r e q u e s t s t h a t we a u t h o r i z e an o f f s e t i n t h e amount o f 
$ 1 , 0 6 9 . 9 7 f o r an o v e r p a y m e n t o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . ' C l a i m a n t h a s 
a g r e e d t h a t t h e i n s u r e r i s e n t i t l e d t o an o f f s e t i n t h i s a m o u n t . ( E x . 2 5 D ) . 
A l t h o u g h we h a v e n o t g r a n t e d c l a i m a n t an a w a r d o f p e r m a n e n t d i s a b i l i t y a t t h i s 
t i m e , we may a u t h o r i z e a n o f f s e t o f o v e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s 
a g a i n s t f u t u r e a w a r d s o f p e r m a n e n t d i s a b i l i t y . See R o b e r t E. K u b a l a , 43 Van 
N a t t a 1495 ( 1 9 9 1 ) . A c c o r d i n g l y , we a u t h o r i z e t h e i n s u r e r an o f f s e t i n t h e 
a m o u n t o f $ 1 , 0 6 9 . 9 7 , a g a i n s t c l a i m a n t ' s f u t u r e p e r m a n e n t d i s a b i l i t y a w a r d s o n 
t h i s c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 2 1 , 1 9 9 1 , as amended S e p t e m b e r 2 7 , 1 9 9 1 
i s r e v e r s e d . The R e c o n s i d e r a t i o n O r d e r i s r e i n s t a t e d a n d a f f i r m e d . The i n s u r e r 
i s a u t h o r i z e d t o o f f s e t $1,069.97 a g a i n s t c l a i m a n t ' s f u t u r e a w a r d s o f p e r m a n e n t 
d i s a b i l i t y o n t h i s c l a i m . 

Member K i n s l e y and Tenenbaum d i s s e n t i n g : 

We d i s a g r e e w i t h t h e m a j o r i t y t h a t t h i s c a s e i s i n a p o s t u r e t o p r o c e e d t o 
a d e c i s i o n o n t h e m e r i t s . I n o r d e r t o r e s o l v e t h e i s s u e s i n t h i s c a s e , we n e e d 
t o know t h e r e c o r d made a t t h e A p p e l l a t e U n i t . However, we h a v e n o t r e c e i v e d a 
c e r t i f i e d r e c o r d f r o m t h e A p p e l l a t e U n i t a n d , t h e r e f o r e , t h e r e c o r d we h a v e i s 
i n c o m p l e t e . As a r e s u l t , we w o u l d remand t h e c a s e t o t h e H e a r i n g s D i v i s i o n p u r 
s u a n t t o ORS 6 5 6 . 2 9 5 ( 5 ) f o r f u r t h e r e v i d e n c e t a k i n g . 
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The i n i t i a l i s s u e p r e s e n t e d o n B o a r d r e v i e w i s w h e t h e r t h e A p p e l l a t e U n i t 
was r e q u i r e d t o r e f e r t h e c l a i m t o a m e d i c a l a r b i t e r p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 7 ) . 
By t h e t e r m s o f t h a t s t a t u t e , t h e r e f e r r a l i s r e q u i r e d " [ i ] f t h e b a s i s f o r o b 
j e c t i o n t o a n o t i c e o f c l o s u r e o r d e t e r m i n a t i o n o r d e r i s s u e d u n d e r t h i s s e c t i o n 
i s d i s a g r e e m e n t w i t h t h e i m p a i r m e n t u s e d i n r a t i n g o f t h e w o r k e r ' s d i s a b i l i t y . 
. . ." The r e c o r d b e f o r e us d o es n o t c o n t a i n a c o p y ( o r o r i g i n a l ) o f t h e r e 
q u e s t f o r r e c o n s i d e r a t i o n r e c e i v e d b y t h e A p p e l l a t e U n i t so t h a t we c a n d e t e r 
m i n e w h a t t h e a c t u a l i s s u e s w e r e b e f o r e t h e A p p e l l a t e U n i t . The p a r t i e s h a v e -
s u b m i t t e d E x h i b i t 27 w h i c h i s a c o p y o f a J a n u a r y 16, 1 9 9 1 l e t t e r t o t h e A p p e l 
l a t e U n i t f r o m c l a i m a n t ' s a t t o r n e y ' s o f f i c e s t a t i n g t h e b a s i s f o r a n o b j e c t i o n 
t o t h e November 13, 1990 D e t e r m i n a t i o n O r d e r . However, t h e r e i s no e v i d e n c e 
t h a t t h e A p p e l l a t e U n i t r e c e i v e d t h i s l e t t e r ( s u c h as b y a r e c e i p t d a t e s t a m p ) . 
G e n e r a l l y , p a r t i e s may s t i p u l a t e t o f a c t s as a s u b s t i t u t e t o t h e o f f e r o f d o c u 
m e n t a r y o r t e s t i m o n i a l e v i d e n c e . However, t h e h e a r i n g r e c o r d c o n t a i n s no s t i p u 
l a t i o n b y t h e p a r t i e s t h a t t h e A p p e l l a t e U n i t ' s r e c o r d c o n t a i n s t h e o r i g i n a l o f 
E x h i b i t 27 a n d t h a t t h e r e i s no o t h e r p l e a d i n g c o n t a i n e d i n t h e A p p e l l a t e U n i t ' s 
r e c o r d t h a t w o u l d augment o r a l t e r t h e b a s e s f o r o b j e c t i o n r a i s e d i n E x h i b i t 27. 

We a l s o d i s a g r e e w i t h t h e f i n d i n g o f t h e m a j o r i t y t h a t D r . Gabe's November 
29, 1990 r e p o r t , E x h i b i t 25, was n o t s u b m i t t e d t o t h e A p p e l l a n t U n i t . F u r t h e r , 
t h e m a j o r i t y o p i n i o n f a i l s t o a d d r e s s w h e t h e r t h i s r e p o r t was a d m i s s a b l e e v i 
d e n c e a t h e a r i n g . 

F i r s t , s i n c e o u r r e c o r d d o es n o t c o n t a i n t h e A p p e l l a n t U n i t ' s c e r t i f i e d 
r e c o r d , i t i s i m p o s s i b l e t o t e l l w h e t h e r t h e y h a d t h e r e p o r t . A g a i n , i n t h e a b 
s e n c e o f t h e A p p e l l a n t U n i t ' s r e c o r d , t h e r e i s no s t i p u l a t i o n b y t h e p a r t i e s as 
t o w h a t t h e r e c o r d c o n t a i n e d . We g a t h e r t h a t t h e m a j o r i t y d e c i d e d t h a t t h e r e 
p o r t h a d n o t b e e n s u b m i t t e d b e c a u s e t h e A p p e l l a n t U n i t ' s O r d e r o n R e c o n s i d e r a 
t i o n s t a t e d , " S i n c e c l a i m a n t d i d n o t s u b m i t a d d i t i o n a l i n f o r m a t i o n , t h e r e c o n 
s i d e r a t i o n was b a s e d on i n f o r m a t i o n a l r e a d y i n t h e f i l e , e s p e c i a l l y t h e O c t o b e r 
12 , 1990 r e p o r t f r o m c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , M i c h a e l Gabe, M.D." ( E x . 
2 6 ) . We know o f no s t a t u t e o r r u l e t h a t g i v e s s t a t e m e n t s made i n a n O r d e r o n 
R e c o n s i d e r a t i o n a p r e s u m p t i o n o f c o r r e c t n e s s . W i t h a l l d u e r e s p e c t t o t h e g o o d 
p e o p l e a t t h e A p p e l l a n t U n i t , m i s t a k e s c a n be and a r e made d u r i n g t h e r e c o n s i d 
e r a t i o n p r o c e s s . Our j o b a t t h e W o r k e r s ' C o m p e n s a t i o n B o a r d i s t o r e v i e w t h e 
o r d e r s t o d e t e r m i n e i f t h e y a r e c o r r e c t . On t h e r e c o r d b e f o r e u s , i t i t i m p o s 
s i b l e t o make t h a t d e t e r m i n a t i o n . 

S e c o n d , e v e n a s s u m i n g t h a t E x h i b i t 25 was n o t s u b m i t t e d t o t h e A p p e l l a t e 
U n i t , we f i n d t h a t i t was a d m i s s a b l e . T h e r e i s no s t a t u t e o r r u l e w h i c h l i m i t s 
i t s a d m i s s i o n a t h e a r i n g . ORS 6 5 6 . 2 6 8 ( 5 ) s t a t e s , i n p a r t : 

" A t t h e r e c o n s i d e r a t i o n p r o c e e d i n g , t h e w o r k e r o r t h e i n s u r e r 
o r s e l f - i n s u r e d e m p l o y e r may c o r r e c t i n f o r m a t i o n i n t h e r e c o r d t h a t 
i s e r r o n e o u s a n d may s u b m i t any m e d i c a l e v i d e n c e t h a t s h o u l d h a v e 
b e e n b u t was n o t s u b m i t t e d b y t h e p h y s i c i a n s e r v i n g as t h e a t t e n d i n g 
p h y s i c i a n a t t h e t i m e o f c l a i m c l o s u r e . " 

The s t a t u t e s a y s n o t h i n g a b o u t ' d e n y i n g a d m i s s i o n o f t h e r e p o r t a t h e a r i n g 
i f i t i s n o t s u b m i t t e d d u r i n g t h e r e c o n s i d e r a t i o n p r o c e e d i n g . F u r t h e r , t h e o n l y 
s t a t u t e w h i c h r e f e r s t o a l i m i t a t i o n o f e v i d e n c e a t h e a r i n g i s t h e l a s t s e n t e n c e 
o f ORS 6 5 6 . 2 6 8 ( 7 ) w h i c h c o v e r s t h e m e d i c a l a r b i t e r p r o c e d u r e : 

"The f i n d i n g s o f t h e m e d i c a l a r b i t e r o r p a n e l o f m e d i c a l a r 
b i t e r s s h a l l be s u b m i t t e d t o t h e d e p a r t m e n t f o r r e c o n s i d e r a t i o n o f 
t h e d e t e r m i n a t i o n o r d e r o r n o t i c e o f c l o s u r e , a n d no s u b s e q u e n t med
i c a l e v i d e n c e o f t h e w o r k e r ' s i m p a i r m e n t i s a d m i s s a b l e b e f o r e t h e 
d e p a r t m e n t , t h e b o a r d o r t h e c o u r t s f o r p u r p o s e s o f m a k i n g f i n d i n g s 
o f i m p a i r m e n t o n t h e c l a i m c l o s u r e . " 
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H e r e , w h e r e t h e r e h a s b e e n no m e d i c a l a r b i t e r p r o c e d u r e , t h e p r o h i b i t i o n 
a g a i n s t s u b m i s s i o n o f a d d i t i o n a l m e d i c a l e v i d e n c e i s n o t t r i g g e r e d . L e g i s l a t i v e 
h i s t o r y o n l y s u p p o r t s t h e c o n c l u s i o n t h a t t h e p r o h i b i t i o n i s a p p l i c a b l e when t h e 
m e d i c a l a r b i t e r p r o c e d u r e i s u s e d . ( H e a r i n g s on S e n a t e B i l l 1197 b e f o r e t h e 
J o i n t I n t e r i m S p e c i a l C o m m i t t e e o n W o r k e r s ' C o m p e n s a t i o n , May 4, 1 9 9 0 , t a p e 1 1 , 
s i d e A, i n r e s p o n d i n g t o t h e q u e s t i o n o f w h e t h e r f u r t h e r m e d i c a l e v a l u a t i o n s 
w o u l d b e a l l o w e d : " [ M ] y i m p r e s s i o n was t h a t a f t e r r e c o n s i d e r a t i o n h a d b e e n r e 
q u e s t e d a n d a n e x t e n t o f d i s a b i l i t y a n d i m p a i r m e n t h a d b e e n d e t e r m i n e d b y a 
p a n e l o f m e d i c a l a r b i t e r s , t h e r e w o u l d be no f u r t h e r e v a l u a t i o n f o r o r a g a i n s t 
t h e d i s a b i l i t y a w a r d . " ( E m p h a s i s a d d e d ) . S t a t e m e n t o f J i m Edmunson, S t a t e Rep
r e s e n t a t i v e ; I d . a t t a p e 17, s i d e B: " A f t e r t h e p a n e l [ o f m e d i c a l a r b i t e r s ] has 
come t o t h e i r c o n c l u s i o n , t h e r e c a n ' t be a d d i t i o n a l i n f o r m a t i o n o r e v i d e n c e . " 
( E m p h a s i s a d d e d ) . S t a t e m e n t o f Gene D e r f l e r , S t a t e R e p r e s e n t a t i v e ) . 

OAR 4 3 6 - 3 0 - 0 5 0 ( 4 ) ( e ) a nd ( f ) , c i t e d by t h e m a j o r i t y o n t h i s i s s u e p e r t a i n 
t o t h e r e c o n s i d e r a t i o n p r o c e e d i n g a t t h e A p p e l l a t e . U n i t a n d do n o t , a n d c o u l d 
n o t , l i m i t a d m i s s i o n o f e v i d e n c e a t a h e a r i n g a t t h e W o r k e r s ' C o m p e n s a t i o n 
B o a r d . 

F o r t h e a b o v e r e a s o n s , we d i s s e n t . 

A p r i l 1 4 , 1992 C i t e as 44 Van N a t t a 773 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DONALD J . FENDRICH, C l a i m a n t 

WCB Case No. 88-09638 
ORDER ON REMAND 

M a l a g o n , e t a l . , C l a i m a n t A t t o r n e y s 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e B o a r d on remand f r o m t h e C o u r t o f A p p e a l s . 
F e n d r i c h v . C u r r y C o u n t y , 110 Or App 409 ( 1 9 9 1 ) . I n o u r p r i o r o r d e r we a f f i r m e d 
a R e f e r e e ' s o r d e r w h i c h f o u n d t h a t c l a i m a n t h ad w i t h d r a w n f r o m t h e w o r k f o r c e 
a n d , t h e r e f o r e , was n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . The c o u r t 
h a s r e v e r s e d a n d r e m a n d e d w i t h i n s t r u c t i o n s t o "make f i n d i n g s o n w h e t h e r c l a i m 
a n t was w i l l i n g t o w o r k a n d , i f s o , w h e t h e r i t w o u l d h a v e b e e n f u t i l e f o r h i m t o 
h a v e s o u g h t e m p l o y m e n t . " 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t a n d w i t h t h e f o l l o w i n g s u p p l e m e n 
t a t i o n . 

C l a i m a n t saw D r . Campagna i n A p r i l 1987 w i t h i n c r e a s e d b a c k p a i n . ( E x . 
4) . D r . Campagna p e r f o r m e d s u r g e r y o n c l a i m a n t ' s b a c k o n A p r i l 1 7 , 1 9 8 7 . ( E x . 
5) . 

C l a i m a n t h a d n o t w o r k e d s i n c e l e a v i n g h i s j o b i n A p r i l 1 9 85. ( T r . I I 1 4 ) . 
As o f t h e d a t e o f R e f e r e e N i c h o l s ' J u n e 10, 1988 o r d e r i n a p r i o r p r o c e e d i n g , 
c l a i m a n t h a d n o t l o o k e d f o r w o r k s i n c e l e a v i n g h i s j o b i n A p r i l 1 9 8 5 . ( E x . 1 6 -
4 ) . On M a r c h 1 , 19 8 8 , c l a i m a n t s t a t e d he h a d n o t l o o k e d f o r w o r k i n t h e p a s t 
y e a r . ( T r . I I 1 5 ) . 

On O c t o b e r 6, 19 8 8 , D r . Ryan's i m p r e s s i o n was t h a t c l a i m a n t h a d s e v e r e 
v o c a t i o n a l d y s f u n c t i o n : " [ C l a i m a n t ] was i n j u r e d o v e r 3 1/2 y e a r s a g o , a n d a l 
t h o u g h he c l a i m s t h a t he w a n t s t o r e t u r n t o w o r k , I c a n n o t h e l p b u t t h i n k t h a t 
he w o u l d r a t h e r b e i n h i s c o m f o r t a b l y e s t a b l i s h e d e q u i l i b r i u m . " ( E x . 1 9 ) . D r . 
Ryan f u r t h e r n o t e d : "On e x a m i n a t i o n he has v i r t u a l l y no r a n g e o f m o t i o n o f h i s 
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n e c k when e x a m i n e d , b u t l o o k s c o m f o r t a b l e a n d r e l a t i v e l y n o r m a l i n r a n g e o f 
m o t i o n i n c o n v e r s i n g . " I d . 

C l a i m a n t p e r i o d i c a l l y a s s i s t e d h i s f a t h e r i n h i s f a t h e r ' s m e t a l f a b r i c a 
t i o n b u s i n e s s . A l t h o u g h c l a i m a n t was n o t p a i d money f o r t h i s w o r k , he d i d r e 
c e i v e m e a l s a n d g a s o l i n e f o r h i s v e h i c l e . ( T r . I I 4 ) . 

D u r i n g t h e summer o f 1988, c l a i m a n t a l s o a s k e d a h a r d w a r e s t o r e m a n a g e r 
a b o u t f u t u r e e m p l o y m e n t . The i n q u i r y was n o t b a s e d o n c u r r e n t o p e n i n g s , b u t 
r a t h e r when a n d i f c l a i m a n t c o u l d " g e t t o f e e l i n g b e t t e r t o be a b l e t o do i t . " 
( T r . I I 5 ) . A d d i t i o n a l l y , c l a i m a n t a l s o i n q u i r e d a b o u t a c u r r e n t l y a v a i l a b l e 
p a r t - t i m e j o b s t o c k i n g s h e l v e s . ( T r . I I 9 ) . 

F i n a l l y , c l a i m a n t s p o k e t o t h e owner o f a f a b r i c a t i o n company a n d was t o l d 
t o c a l l i f he was a b l e t o w o r k . ( T r . I I 5 ) . C l a i m a n t i s r e c e i v i n g . s o c i a l s e c u 
r i t y d i s a b i l i t y s i n c e F e b r u a r y 1988 and PERS r e t i r e m e n t b e n e f i t s s i n c e e a r l y 
1 9 8 6 . ( T r . I I 5 - 7 ) . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t h a d n o t shown a w i l l i n g n e s s t o a c c e p t 
e m p l o y m e n t w i t h i n h i s l i m i t a t i o n s . C o n s e q u e n t l y , t h e R e f e r e e f o u n d c l a i m a n t h a d 
w i t h d r a w n f r o m t h e l a b o r m a r k e t a nd was n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . 

S u b s e q u e n t t o t h e d a t e o f t h e R e f e r e e ' s o r d e r , t h e Supreme C o u r t i s s u e d 
i t s o p i n i o n i n D a w k i n s v . P a c i f i c M o t o r T r u c k i n g , 308 Or 254 ( 1 9 8 9 ) . The 
D a w k i n s c o u r t l i s t e d t h r e e s i t u a t i o n s w h e r e a c l a i m a n t i s deemed t o be i n t h e 
w o r k f o r c e : ( 1 ) The c l a i m a n t i s e n g a g e d i n r e g u l a r g a i n f u l e m p l o y m e n t ; ( 2 ) The 
c l a i m a n t , a l t h o u g h n o t e m p l o y e d a t t h e t i m e , i s w i l l i n g t o w o r k a n d i s m a k i n g 
r e a s o n a b l e e f f o r t s t o o b t a i n e m p l o y m e n t ; o r ( 3 ) The c l a i m a n t i s w i l l i n g t o w o r k , 
a l t h o u g h n o t e m p l o y e d a t t h e t i m e a nd n o t m a k i n g r e a s o n a b l e e f f o r t s t o o b t a i n 
e m p l o y m e n t b e c a u s e o f a w o r k r e l a t e d i n j u r y , w h e r e s u c h e f f o r t s w o u l d b e f u t i l e . 

On r e v i e w , we a d o p t e d t h e R e f e r e e ' s o r d e r w i t h a c i t a t i o n t o D a w k i n s . 
R e a s o n i n g t h a t t h e R e f e r e e ' s o r d e r d i d n o t c o n t a i n a f i n d i n g c o n c e r n i n g w h e t h e r 
c l a i m a n t was w i l l i n g t o w o r k o r w h e t h e r e f f o r t s t o f i n d e m p l o y m e n t w o u l d h a v e 
b e e n f u t i l e , t h e c o u r t r e v e r s e d a nd remanded f o r r e c o n s i d e r a t i o n . 

A w o r k e r who has v o l u n t a r i l y w i t h d r a w n f r o m t h e w o r k f o r c e a t t h e t i m e o f 
an a g g r a v a t i o n o f a c o m p e n s a b l e i n j u r y i s n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s 
a b i l i t y , . O u t r i g h t v . W e y e r h a e u s e r , 299 Or 290, 293 ( 1 9 8 5 ) . The c r i t i c a l t i m e 
f o r d e t e r m i n i n g w h e t h e r c l a i m a n t h a s w i t h d r a w n f r o m t h e w o r k f o r c e i s a t t h e 
t i m e o f h i s d i s a b i l i t y . W e y e r h a e u s e r Co. v . K e p f o r d , 100 Or App 4 1 0 , 414 ( 1 9 9 0 ) . 

We f i n d t h a t c l a i m a n t has n o t shown a d e s i r e t o o b t a i n e m p l o y m e n t a t t h e 
t i m e o f h i s d i s a b i l i t y i n A p r i l 1987. C l a i m a n t ' s t e s t i m o n y t h a t he h a s n o t 
w i t h d r a w n f r o m t h e w o r k f o r c e d o e s n o t , o f i t s e l f , c o n v i n c e u s t h a t he i s w i l l 
i n g t o w o r k o r t h a t i t i s f u t i l e f o r h i m t o s e e k w o r k . I n f a c t , t h e r e m a i n d e r 
o f t h e r e c o r d c o n t r a d i c t s c l a i m a n t ' s c o n t e n t i o n . 

C l a i m a n t h a s n o t w o r k e d s i n c e A p r i l 1985. He has b e e n r e c e i v i n g PERS r e 
t i r e m e n t b e n e f i t s s i n c e e a r l y 1986 and S o c i a l S e c u r i t y d i s a b i l i t y s i n c e F e b r u a r y 
1 9 8 8 . C l a i m a n t made no a t t e m p t s t o s e c u r e e m p l o y m e n t b e t w e e n A p r i l 1985 a n d 
M a r c h 1 9 8 8 . ( E x . 1 6 - 4 ) . T h u s , f o r s e v e r a l y e a r s p r i o r t o , as w e l l a s a t t h e 
t i m e o f h i s d i s a b i l i t y i n A p r i l 1987, c l a i m a n t made no e f f o r t t o f i n d e m p l o y m e n t 
a n d e v i d e n c e d no w i l l i n g n e s s t o s e e k w o r k . C l a i m a n t ' s o n l y a t t e m p t s t o s e e k 
w o r k w e r e made i n t h e summer o f 1988, when c l a i m a n t made t w o i n q u i r i e s a b o u t em
p l o y m e n t . T h e s e i n q u i r i e s w e r e e s s e n t i a l l y n o t a b o u t p r e s e n t e m p l o y m e n t , b u t 
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r a t h e r w e r e v a g u e i n q u i r i e s a b o u t t h e p o s s i b i l i t y o f e m p l o y m e n t a t some i n d e f i 
n i t e p e r i o d o f t i m e i n t h e f u t u r e . C l a i m a n t ' s l a c k o f r e a s o n a b l e e f f o r t s t o 
o b t a i n e m p l o y m e n t i s f u r t h e r e v i d e n c e , a l b e i t n o t d e t e r m i n a t i v e , o f a l a c k o f 
w i l l i n g n e s s t o w o r k . F e n d r i c h , s u p r a , 110 Or App a t 413. 

A l t h o u g h c l a i m a n t t e s t i f i e d t h a t he u n s u c c e s s f u l l y s o u g h t an e x i s t i n g 
p a r t - t i m e j o b s t o c k i n g s h e l v e s i n t h e summer o f 1988, we do n o t c o n s i d e r s u c h 
i n q u i r i e s i n 1988 s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t h a d a d e s i r e t o o b t a i n 
w o r k a t t h e t i m e o f h i s A p r i l 1987 d i s a b i l i t y . M o r e o v e r , D r . Ryan h a s e x p r e s s e d 
c o n c e r n t h a t c l a i m a n t w o u l d r a t h e r be i n h i s c o m f o r t a b l y e s t a b l i s h e d e q u i l i b r i u m 
t h a n r e t u r n t o w o r k . 

I n c o n c l u s i o n , b a s e d o n t h i s r e c o r d , we a r e n o t p e r s u a d e d t h a t , a t t h e 
t i m e o f h i s d i s a b i l i t y , c l a i m a n t was w i l l i n g t o w o r k . C o n s i d e r i n g s u c h a c o n 
c l u s i o n , i t i s u n n e c e s s a r y t o d e t e r m i n e w h e t h e r i t w o u l d h a v e b e e n f u t i l e f o r 
c l a i m a n t t o s e e k e m p l o y m e n t . N e v e r t h e l e s s , h ad we b e e n r e q u i r e d t o a d d r e s s t h a t 
i s s u e , we w o u l d h a v e f o u n d , b a s e d on D r . Ryan's o b s e r v a t i o n s , t h a t i t w o u l d n o t 
h a v e b e e n f u t i l e f o r c l a i m a n t t o have s o u g h t e m p l o y m e n t . C o n s e q u e n t l y , we h o l d 
t h a t c l a i m a n t i s n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

A c c o r d i n g l y , o n r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a f f i r m t h e 
R e f e r e e ' s o r d e r d a t e d A p r i l 4, 1989. 

I T I S SO ORDERED. 

A p r i l 1 4 , 1992 C i t e as 44 Van N a t t a 775 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
LEROY A. FRIEND, C l a i m a n t 

WCB Case No. 91-13315 
ORDER OF DISMISSAL 

D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
W i l l i a m s , e t a l . , D e f e n s e A t t o r n e y s 

C l a i m a n t h a s r e q u e s t e d B o a r d r e v i e w o f R e f e r e e B a r b e r ' s December 10, 1 9 9 1 
" I n t e r i m O r d e r o n Remand." We h a v e r e v i e w e d t h e r e q u e s t t o d e t e r m i n e w h e t h e r we 
h a v e a u t h o r i t y t o c o n s i d e r t h e m a t t e r . We c o n c l u d e t h a t t h e R e f e r e e ' s o r d e r 
c o n s t i t u t e s a f i n a l o r d e r a n d t h a t c l a i m a n t ' s r e q u e s t f o r B o a r d r e v i e w i s u n 
t i m e l y . C o n s e q u e n t l y , we d i s m i s s t h e r e q u e s t f o r r e v i e w . 

FINDINGS OF FACT 

On December 10, 1 9 9 1 , t h e R e f e r e e i s s u e d an " I n t e r i m O r d e r o n Remand." 
F i n d i n g t h a t a m e d i c a l a r b i t e r ' s r e p o r t c o n c e r n i n g c l a i m a n t ' s i m p a i r m e n t h a d n o t 
b e e n c o n s i d e r e d b y t h e A p p e l l a t e U n i t f o r t h e E v a l u a t i o n S e c t i o n o f t h e W o r k e r s ' 
C o m p e n s a t i o n D i v i s i o n , t h e R e f e r e e c o n c l u d e d t h a t t h e O r d e r o n R e c o n s i d e r a t i o n 
was i n v a l i d . 

C o n s e q u e n t l y , t h e R e f e r e e s e t a s i d e t h e R e c o n s i d e r a t i o n O r d e r a n d r e m a n d e d 
t h e m a t t e r t o t h e A p p e l l a t e U n i t f o r c o n s i d e r a t i o n o f t h e m e d i c a l a r b i t e r ' s r e 
p o r t . R e a s o n i n g t h a t t h e i n t e r i m o r d e r was n o t a f i n a l o r d e r , t h e R e f e r e e d i d 
n o t i n c l u d e a s t a t e m e n t e x p l a i n i n g t h e p a r t i e s ' r i g h t s o f a p p e a l u n d e r ORS 
6 5 6 . 2 8 9 ( 3 ) a n d 6 5 6 . 2 9 5 . 

On J a n u a r y 2 1 , 1 9 9 2 , t h e B o a r d r e c e i v e d c l a i m a n t ' s r e q u e s t f o r r e v i e w o f 
t h e R e f e r e e ' s December 10, 1 9 9 1 o r d e r . The r e q u e s t i n c l u d e d a " C e r t i f i c a t e o f 
S e r v i c e " f r o m c l a i m a n t ' s a t t o r n e y s t a t i n g t h a t t h e r e q u e s t h a d b e e n m a i l e d t o 
t h e B o a r d o n J a n u a r y 17, 1992. 
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CONCLUSIONS OF LAW AND OPINION 

A f i n a l o r d e r i s one w h i c h d i s p o s e s o f a c l a i m so t h a t n o f u r t h e r a c t i o n 
i s r e q u i r e d . P r i c e v . S A I F , 296 Or 3 1 1 , 315 ( 1 9 8 4 ) . A d e c i s i o n w h i c h n e i t h e r 
d e n i e s t h e c l a i m , n o r a l l o w s i t a n d f i x e s t h e amount o f c o m p e n s a t i o n , i s n o t a n 
a p p e a l a b l e f i n a l o r d e r . L i n d a m o o d v . SA I F , 78 Or App 15, 18 ( 1 9 8 6 ) ; M e n d e n h a l l 
v . S A I F , 16 Or App 136, 139 ( 1 9 7 4 ) . 

H e r e , i f t h e R e f e r e e ' s o r d e r i s c o r r e c t , i t i s n o t a f i n a l a p p e a l a b l e 
o r d e r b e c a u s e i t d o e s n o t f i n a l l y d e t e r m i n e t h e r i g h t s o f t h e p a r t i e s c o n c e r n i n g 
c l a i m a n t ' s h e a r i n g r e q u e s t f r o m t h e O r d e r o n R e c o n s i d e r a t i o n . N e v e r t h e l e s s , i f 
t h e R e f e r e e ' s o r d e r i s i n c o r r e c t , t h e R e f e r e e ' s o r d e r w i l l h a v e f i n a l l y d e t e r 
m i n e d t h e r i g h t s o f t h e p a r t i e s b y e f f e c t i v e l y d i s m i s s i n g t h e o n l y r e q u e s t f o r 
h e a r i n g w h i c h w o u l d a l l o w f o r l i t i g a t i o n a n d m o d i f i c a t i o n o f t h e D e p a r t m e n t ' s 
R e c o n s i d e r a t i o n O r d e r . 

I n a s m u c h a s c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y a n d p e r m a n e n t d i s a b i l i t y 
i s p o t e n t i a l l y i m p a c t e d b y t h e R e f e r e e ' s o r d e r , we c o n c l u d e t h a t i t i s an a p 
p e a l a b l e f i n a l o r d e r . See M i c k e y L. P l a t z , 44 Van N a t t a 16 ( 1 9 9 2 ) . The f a c t 
t h a t t h e R e f e r e e ' s o r d e r d i d n o t c o n t a i n a s t a t e m e n t e x p l a i n i n g t h e p a r t i e s ' 
r i g h t s o f a p p e a l d o e s n o t a l t e r o u r c o n c l u s i o n . G l e n D. R o l e s , 42 Van N a t t a 68, 
72 ( 1 9 9 0 ) (A R e f e r e e ' s o r d e r d o es n o t d e p e n d u p o n n o t i c e o f a p p e a l r i g h t s t o be 
f i n a l ) . 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 d a y s a f t e r t h e d a t e o n w h i c h 
a c o p y o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s B o a r d 
r e v i e w u n d e r ORS 6 5 6 . 2 9 5 . ORS 6 5 6 . 2 8 9 ( 3 ) . H e r e , t h e 3 0 t h d a y a f t e r t h e R e f 
e r e e ' s December 1 0 , 1 9 9 1 o r d e r was J a n u a r y 9, 1992. C l a i m a n t ' s r e q u e s t was 
m a i l e d t o t h e B o a r d o n J a n u a r y 17, 1992, more t h a n 30 d a y s a f t e r t h e R e f e r e e ' s 
December 1 0 , 1 9 9 1 o r d e r . C o n s e q u e n t l y , we l a c k a u t h o r i t y t o r e v i e w t h e o r d e r 
w h i c h h a s become f i n a l b y o p e r a t i o n o f l a w . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r B o a r d r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

1 The R e f e r e e s e t a s i d e t h e O r d e r on R e c o n s i d e r a t i o n a s i n v a l i d f o r f a i l u r e 
o f t h e A p p e l l a t e U n i t t o c o n s i d e r a m e d i c a l a r b i t e r ' s r e p o r t . T h u s , i n e f f e c t , 
c l a i m a n t h a s a l r e a d y o b t a i n e d f r o m t h e R e f e r e e t h e r e l i e f t h i s B o a r d m i g h t h a v e 
g i v e n h a d we n o t d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r r e v i e w f o r u n t i m e l i n e s s . See 
O l q a I . S o t o , 44 Van N a t t a 697 ( 1 9 9 2 ) . Any f u r t h e r r e l i e f m u s t b e s o u g h t f r o m 
t h e D i r e c t o r , o r i f n e c e s s a r y , f r o m a c o u r t b y way o f w r i t o f mandamus o r o t h e r 
j u d i c i a l p r o c e e d i n g . 

A p r i l 1 4 , 1992 C i t e as 44 Van N a t t a 776 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ARLENE J . KOITZSCH, C l a i m a n t 

WCB Case No. 90-13984 
ORDER ON RECONSIDERATION 

C r a i n e & L o v e , C l a i m a n t A t t o r n e y s 
Pamela S c h u l t z , D e f e n s e A t t o r n e y 

On J a n u a r y 2 9 , 19 9 2 , we v a c a t e d t h e R e f e r e e ' s o r d e r w h i c h h a d a w a r d e d 
c l a i m a n t 34 p e r c e n t ( 5 1 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f u s e 
o r f u n c t i o n o f t h e r i g h t f o r e a r m . I n a d d i t i o n , we r e m a n d e d t o t h e R e f e r e e w i t h 
i n s t r u c t i o n s t o d e t e r m i n e w h e t h e r D r . J o h n s o n was a n " a t t e n d i n g p h y s i c i a n " u n d e r 
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ORS 6 5 6 . 0 0 5 ( 1 2 ) ( a ) ( A ) . T h e r e a f t e r , c l a i m a n t moved f o r r e c o n s i d e r a t i o n . N o t i n g 
t h a t a m e d i c a l d o c t o r p r a c t i c i n g a n d l i c e n s e d u n d e r t h e l a w s o f a n o t h e r s t a t e 
was i n c l u d e d w i t h i n t h e d e f i n i t i o n o f " a t t e n d i n g p h y s i c i a n " u n d e r OAR 4 3 6 - 1 0 -
0 0 5 ( 1 ) ( b ) , c l a i m a n t c o n t e n d e d t h a t o u r o r d e r s u g g e s t e d t h a t an o u t - o f - s t a t e 
w o r k e r was f o r e c l o s e d f r o m r e c e i v i n g m e d i c a l b e n e f i t s a n d t h a t t h e a f o r e m e n 
t i o n e d r u l e was i n v a l i d . I n l i g h t o f s u c h c i r c u m s t a n c e s , c l a i m a n t s o u g h t c l a r i 
f i c a t i o n o f o u r o r d e r . 

On F e b r u a r y 6, 1 9 9 2 , we w i t h d r e w o u r o r d e r f o r r e c o n s i d e r a t i o n . The i n 
s u r e r was g r a n t e d 10 d a y s w i t h i n w h i c h t o r e s p o n d . I n a s m u c h as t h a t 1 0 - d a y 
p e r i o d h a s e x p i r e d a n d no s u c h r e s p o n s e has b e e n f o r t h c o m i n g , we p r o c e e d w i t h 
o u r r e c o n s i d e r a t i o n . 

On r e v i e w , c l a i m a n t o b j e c t e d t o t h e R e f e r e e ' s a p p a r e n t r e l i a n c e o n t h e i m 
p a i r m e n t f i n d i n g s o f f e r e d b y D r . N a t h a n , an i n d e p e n d e n t m e d i c a l e x a m i n e r . B a s e d 
o n t h e s e f i n d i n g s , t h e R e f e r e e g r a n t e d c l a i m a n t a 34 p e r c e n t s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y a w a r d f o r t h e r i g h t f o r e a r m . C o n t e n d i n g t h a t o n l y t h e a t t e n d i n g 
p h y s i c i a n c o u l d r a t e i m p a i r m e n t u n d e r ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) , c l a i m a n t a r g u e d t h a t 
s h e was e n t i t l e d t o t h e 66 p e r c e n t i m p a i r m e n t f i n d i n g a d v a n c e d b y D r . J o h n s o n 
c o m b i n e d w i t h a 5 p e r c e n t " c h r o n i c c o n d i t i o n " a w a r d f o r a t o t a l o f 68 p e r c e n t . 

I n o u r p r i o r o r d e r , we w e r e u n a b l e t o d e t e r m i n e w h e t h e r D r . J o h n s o n , a 
W a s h i n g t o n p r a c t i t i o n e r , was l i c e n s e d i n t h e s t a t e o f O r e g o n . R e a s o n i n g t h a t 
s u c h a r e q u i r e m e n t was n e c e s s a r y t o c o n s t i t u t e an " a t t e n d i n g p h y s i c i a n , " we 
v a c a t e d t h e R e f e r e e ' s o r d e r and r e m anded f o r f u r t h e r p r o c e e d i n g s c o n c e r n i n g D r . 
J o h n s o n ' s s t a t u s . 

A f t e r f u r t h e r c o n s i d e r a t i o n , we c o n c l u d e t h a t r e m a n d i s n o t n e c e s s a r y b e 
c a u s e , e v e n i f D r . J o h n s o n i s an " a t t e n d i n g p h y s i c i a n , " we do n o t f i n d h i s f i n d 
i n g s t o be p e r s u a s i v e e v i d e n c e c o n c e r n i n g c l a i m a n t ' s p e r m a n e n t i m p a i r m e n t . We 
b a s e t h i s c o n c l u s i o n o n t h e f o l l o w i n g r e a s o n i n g . 

To b e g i n , D r . J o h n s o n i n i t i a l l y c o n c u r r e d w i t h D r . N a t h a n ' s A p r i l 1990 r e 
p o r t w h i c h d e t e r m i n e d t h a t t h e r e was no e v i d e n c e o f p e r m a n e n t i m p a i r m e n t . Sub
s e q u e n t l y , o t h e r t h a n n o t i n g t h a t c l a i m a n t h a d b e e n r e - e x a m i n e d i n O c t o b e r 1990, 
D r . J o h n s o n p r o v i d e d no e x p l a n a t i o n f o r why he f o u n d c l a i m a n t t o h a v e a c o m b i n e d 
i m p a i r m e n t r a t i n g o f 66 p e r c e n t ( 3 0 p e r c e n t f o r r e d u c e d g r i p s t r e n g t h a n d 44 
p e r c e n t f o r s e n s o r y d e f i c i t ) . L a c k i n g a p e r s u a s i v e e x p l a n a t i o n f o r t h i s c h a n g e 
o f o p i n i o n , we do n o t c o n s i d e r D r . J o h n s o n ' s f i n d i n g s t o be r e l i a b l e . See K e l s o 
v . C i t y o f S a l e m , 87 Or App 630 ( 1 9 8 7 ) . 

M o r e o v e r , D r . J o h n s o n ' s f i n d i n g s a r e c o n c l u s o r y a n d p r o v i d e l i t t l e , i f 
a n y , d i s c u s s i o n o f t h e manner i n w h i c h t h e s e f i n d i n g s w e r e o b t a i n e d . F o r exam
p l e , D r . J o h n s o n ' s c o n c l u s i o n o f a 30 p e r c e n t g r i p s t r e n g t h l o s s p r o v i d e d no e x 
p l a n a t i o n c o n c e r n i n g t h e number o f t e s t s p e r f o r m e d o r w h a t was t h e n o r m a l mea
s u r e m e n t s t a n d a r d . F u r t h e r m o r e , t h e r e i s no i n d i c a t i o n t h a t s u c h a f i n d i n g was 
i n a c c o r d a n c e w i t h t h e AMA G u i d e l i n e s . See f o r m e r OAR 4 3 6 - 3 5 - 0 0 5 ( 1 ) . C o n s i d e r 
i n g t h e c o n c l u s o r y n a t u r e o f t h e s e f i n d i n g s as w e l l as t h e p h y s i c i a n ' s f a i l u r e 
t o p r o v i d e a r e a d i l y d i s c e r n i b l e b a s i s f o r m e a s u r i n g t h e g r i p s t r e n g t h l o s s , 
D r . J o h n s o n ' s g r i p s t r e n g t h l o s s f i n d i n g s a r e n o t r e l i a b l e . See Moe v . C e i l i n g 
S y s t e m s , 44 Or App 429 ( 1 9 8 0 ) ; P a u l F. W e i q e l , 44 Van N a t t a 44 ( 1 9 9 2 ) . 

D r . J o h n s o n d i d p r o v i d e a b r i e f d i s c u s s i o n r e g a r d i n g t h e m e t h o d s u s e d t o 
d e t e r m i n e c l a i m a n t ' s s e n s o r y d e f i c i t ; i . e . , " h o t a n d c o l d p e r c e p t i o n " a n d " l i g h t 
t o u c h a n d t w o - p o i n t d i s c r i m i n a t i o n . " Based on s u c h t e s t i n g , D r . J o h n s o n r a t e d 
c l a i m a n t ' s l o s s o f f u n c t i o n as r e l a t e d t o s e n s o r y d e f i c i t a t 44 p e r c e n t . T h i s 
r a t i n g w o u l d e q u a l t h e "maximum % l o s s o f f u n c t i o n due t o s e n s o r y d e f i c i t " f o r 
t h e m e d i a n n e r v e as s e t f o r t h i n f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) . Y e t , s u c h a 
"maximum" r a t i n g w o u l d be i n c o n s i s t e n t w i t h D r . J o h n s o n ' s o b s e r v a t i o n s t h a t 
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c l a i m a n t ' s " h o t a n d c o l d p e r c e p t i o n " was " i n t a c t g r o s s l y " a n d t h a t h e r " l i g h t 
t o u c h a n d t w o - p o i n t d i s c r i m i n a t i o n a r e s e v e r e l y i m p a i r e d . " 

I n a d d i t i o n , D r . N a t h a n p e r s u a s i v e l y r e b u t t e d t h i s s e n s o r y d e f i c i t f i n d i n g 
b y n o t i n g t h a t a 44 p e r c e n t r a t i n g w o u l d be i n d i c a t i v e o f a " c o m p l e t e t r a n s s e c -
t i o n o f t h e m e d i a n n e r v e , " w h i c h has n o t o c c u r r e d . ( I n r e v i e w i n g t h i s c a s e , D r . 
N a t h a n ' s o p i n i o n h a s n o t b e e n c o n s i d e r e d f o r i t s i m p a i r m e n t f i n d i n g s , b u t r a t h e r 
f o r p u r p o s e s o f s u p p o r t i n g o r i m p e a c h i n g t h e o p i n i o n a n d r a t i n g s o f f e r e d b y D r . 
J o h n s o n ) . I n l i g h t o f t h e a f o r e m e n t i o n e d i n c o n s i s t e n c y , a s w e l l as o u r p r e v i o u s 
r e s e r v a t i o n s c o n c e r n i n g h i s r a t i n g m e t h o d s , we c o n s i d e r D r . J o h n s o n ' s " s e n s o r y 
d e f i c i t " f i n d i n g s t o be l i k e w i s e u n r e l i a b l e . 

I n c o n c l u s i o n , f o r t h e r e a s o n s d e t a i l e d a b o v e , we d e c l i n e t o r e l y o n D r . 
J o h n s o n ' s f i n d i n g s r e g a r d i n g c l a i m a n t ' s p e r m a n e n t i m p a i r m e n t . T h e r e f o r e , assum
i n g w i t h o u t d e c i d i n g t h a t D r . J o h n s o n i s c l a i m a n t ' s " a t t e n d i n g p h y s i c i a n , " s u c h 
f i n d i n g s a r e n o t p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t ' s s c h e d u l e d p e r m a n e n t d i s 
a b i l i t y f o r l o s s o f u s e o r f u n c t i o n o f t h e r i g h t f o r e a r m e x c e e d s t h e 34 p e r c e n t 
a w a r d g r a n t e d b y t h e R e f e r e e . F i n a l l y , i n a s m u c h as t h e i n s u r e r d i d n o t s e e k r e 
d u c t i o n o f t h a t a w a r d , i t s h a l l n o t be d i s t u r b e d . D a n i e l M. A l i r e , 4 1 Van N a t t a 
752 ( 1 9 8 9 ) . 

A c c o r d i n g l y , o n r e c o n s i d e r a t i o n , we a f f i r m t h e R e f e r e e ' s o r d e r d a t e d M a r c h 
1 1 , 1 9 9 1 . 

I T I S SO ORDERED. 

A p r i l 14, 1992 C i t e as 44 Van N a t t a 778 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
EUZELLA SMITH, C l a i m a n t 
WCB Case No. 9 0 - 0 6 4 0 1 

ORDER ON REMAND 
Max Rae, C l a i m a n t A t t o r n e y 

R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e B o a r d o n remand f r o m t h e C o u r t o f A p p e a l s . 
S m i t h v . H a z e l w o o d s Farms B a k e r y , 110 Or App 369 ( 1 9 9 1 ) . Our p r i o r o r d e r 
a f f i r m e d a n d a d o p t e d t h e R e f e r e e ' s o r d e r t h a t d e c l i n e d t o a w a r d a n a s s e s s e d 
a t t o r n e y f e e u n d e r f o r m e r ORS 6 5 6 . 3 8 6 ( 1 ) f o r s e r v i c e s r e g a r d i n g t h e i n s u r e r ' s 
p r e - h e a r i n g r e s c i s s i o n o f i t s d e n i a l o f c l a i m a n t ' s l e f t w r i s t i n j u r y c l a i m . 
C i t i n g J o n e s v . OSCI, 108 Or App 230 ( 1 9 9 1 ) , t h e c o u r t h a s r e v e r s e d a n d r e m a n d e d 
f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a 
t i o n . 

On J a n u a r y 2 0 , 1989, c l a i m a n t s u f f e r e d a l e f t w r i s t s p r a i n w h i l e p e r f o r m 
i n g h e r w o r k a c t i v i t i e s as an a c c o u n t s p a y a b l e c l e r k . She i m m e d i a t e l y r e p o r t e d 
t h e i n j u r y t o h e r e m p l o y e r . Her m e d i c a l b i l l s w e r e p a i d b y h e r e m p l o y e r . No 
w r i t t e n c l a i m was f i l e d . 

I n December 1989 c l a i m a n t r e t a i n e d an a t t o r n e y . I n M a r c h 1 9 9 0 , c l a i m a n t ' s 
a t t o r n e y a s k e d t h e i n s u r e r f o r i t s r e c o r d s c o n c e r n i n g t h e J a n u a r y 1989 i n j u r y . 
When t h e i n s u r e r r e s p o n d e d t h a t no r e c o r d e x i s t e d c o n c e r n i n g c l a i m a n t ' s i n j u r y , 
c l a i m a n t ' s a t t o r n e y f i l e d a h e a r i n g r e q u e s t r e g a r d i n g t h e i n s u r e r ' s "de f a c t o " 
d e n i a l . C l a i m a n t a l s o s o u g h t p e n a l t i e s a nd a t t o r n e y f e e s . 
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I n M a r c h 1 9 9 0 , c l a i m a n t ' s a t t o r n e y o b t a i n e d f r o m D r . B l a k e , c l a i m a n t ' s 
t r e a t i n g o r t h o p e d i s t , c o p i e s o f c l a i m a n t ' s m e d i c a l b i l l s a n d a r e p o r t . D r . 
B l a k e c o n f i r m e d t h a t c l a i m a n t h a d r e l a t e d h e r l e f t w r i s t p r o b l e m t o a w o r k a c c i 
d e n t . 

On A p r i l 1 0 , 1 9 9 0 , c l a i m a n t ' s a t t o r n e y r e f e r r e d c o p i e s o f c l a i m a n t ' s m e d i 
c a l b i l l s t o t h e i n s u r e r . On A p r i l 13, 1990, c l a i m a n t ' s a t t o r n e y s u b m i t t e d D r . 
B l a k e ' s r e p o r t t o t h e i n s u r e r . 

An I n f o r m a l D i s p u t e R e s o l u t i o n C o n f e r e n c e (IDRC) was s c h e d u l e d f o r A p r i l 
2 3 , 1 9 9 0 . C l a i m a n t a n d h e r a t t o r n e y a p p e a r e d a t t h a t c o n f e r e n c e . N e i t h e r t h e 
e m p l o y e r n o r i t s r e p r e s e n t a t i v e a p p e a r e d a t t h e s c h e d u l e d t i m e . 

On May 18, 1990, t h e - i n s u r e r ' s c o u n s e l r e s p o n d e d t o c l a i m a n t ' s h e a r i n g r e 
q u e s t . The i n s u r e r d e n i e d t h e i s s u e s r a i s e d b y c l a i m a n t : ( 1 ) "de f a c t o " d e n i a l ; 
a n d ( 2 ) p e n a l t i e s a n d a t t o r n e y f e e s . 

On J u n e 5, 1 9 9 0 , p r i o r t o t h e s c h e d u l e d J u n e 2 5, 1990 h e a r i n g , t h e i n s u r e r 
a c c e p t e d c l a i m a n t ' s i n j u r y c l a i m as n o n d i s a b l i n g . 

C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g c o m p e n s a t i o n f o r c l a i m 
a n t w i t h o u t a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o a n a s s e s s e d a t t o r n e y 
f e e u n d e r f o r m e r ORS 6 5 6 . 3 8 6 ( 1 ) . The R e f e r e e r e l i e d o n o u r o r d e r i n Duane L. 
J o n e s , 42 Van N a t t a 875 ( 1 9 9 0 ) , w h i c h h e l d t h a t f o r m e r ORS 6 5 6 . 3 8 6 ( 1 ) p r o v i d e d 
no b a s i s f o r a n a w a r d o f i n s u r e r - p a i d a t t o r n e y f e e s t o a c l a i m a n t when a c a r r i e r 
w i t h d r a w s i t s d e n i a l p r i o r t o h e a r i n g . We a f f i r m e d a n d a d o p t e d t h e o r d e r o f 
R e f e r e e . 

Our o r d e r i n J o n e s i n i t i a l l y was a f f i r m e d b y t h e C o u r t o f A p p e a l s . J o n e s 
v . OSCI, 107 Or App 78 ( 1 9 9 1 ) . The c o u r t s u b s e q u e n t l y a l l o w e d r e c o n s i d e r a t i o n , 
h o w e v e r , a n d w i t h d r e w i t s o p i n i o n . J o n e s v . OSCI, 108 Or App 2 3 0 , 232 ( 1 9 9 1 ) . 
The c o u r t ' s a c t i o n was b a s e d o n t h e 1991 amendment t o ORS 6 5 6 . 3 8 6 ( 1 ) p r o v i d i n g 
t h a t i f "an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g c o m p e n s a t i o n f o r a c l a i m a n t 
a n d a h e a r i n g b y t h e r e f e r e e i s n o t h e l d , a r e a s o n a b l e a t t o r n e y f e e s h a l l b e 
a l l o w e d . " Id. R e l y i n g o n i t s d e c i s i o n i n J o n e s , t h e c o u r t h a s r e v e r s e d a n d 
r e m a n d e d f o r r e c o n s i d e r a t i o n . 

On r e m a n d , t h e i n s u r e r c o n t e n d s t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r 
n e y f e e a w a r d u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) . S p e c i f i c a l l y , i t a s s e r t s t h a t : ( 1 ) c l a i m 
a n t h a s n o t p r e v a i l e d a g a i n s t a " r e j e c t e d " c a s e ; a n d ( 2 ) c l a i m a n t ' s a t t o r n e y was 
n o t " i n s t r u m e n t a l " i n " o b t a i n i n g c o m p e n s a t i o n . " We r e j e c t e a c h o f t h e s e c o n t e n 
t i o n s f o r t h e f o l l o w i n g r e a s o n s . 

I n a l l c a s e s i n v o l v i n g a c c i d e n t a l i n j u r i e s w h e r e a c l a i m a n t f i n a l l y p r e 
v a i l s i n a n a p p e a l t o t h e C o u r t o f A p p e a l s o r p e t i t i o n f o r r e v i e w t o t h e Supreme 
C o u r t f r o m a n o r d e r o r d e c i s i o n d e n y i n g t h e c l a i m f o r c o m p e n s a t i o n , t h e c o u r t 
s h a l l a l l o w a r e a s o n a b l e a t t o r n e y f e e t o t h e c l a i m a n t ' s a t t o r n e y . ORS 
6 5 6 . 3 8 6 ( 1 ) . I n s u c h r e j e c t e d c a s e s w h e r e t h e c l a i m a n t p r e v a i l s f i n a l l y i n a 
h e a r i n g b e f o r e t h e r e f e r e e o r i n a r e v i e w b y t h e b o a r d i t s e l f , t h e n t h e r e f e r e e 
o r b o a r d s h a l l a l l o w a r e a s o n a b l e a t t o r n e y f e e . I d . 

A c l a i m i s d e n i e d "de f a c t o " a f t e r t h e e x p i r a t i o n o f t h e s t a t u t o r y p e r i o d 
w i t h i n w h i c h t o a c c e p t o r d e n y t h e c l a i m u n d e r ORS 6 5 6 . 2 6 2 ( 6 ) . See B a r r v . E B I 
C o m p a n i e s , 88 Or App 132, 134 ( 1 9 8 7 ) ; D o r i s J . H o r n b e c k , 43 Van N a t t a 2397 
( 1 9 9 1 ) . 
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H e r e , t h e e m p l o y e r r e c e i v e d n o t i c e o f c l a i m a n t ' s i n j u r y o n J a n u a r y 2 0 , 
1 9 8 9 . S u c h k n o w l e d g e i s s u f f i c i e n t t o c o n s t i t u t e a " c l a i m . " ORS 6 5 6 . 0 0 5 ( 6 ) . 
A l t h o u g h t h e e m p l o y e r p a i d f o r c l a i m a n t ' s m e d i c a l b i l l s , t h e s e p a y m e n t s a r e n o t 
c o n s i d e r e d a c c e p t a n c e o f a c l a i m o r an a d m i s s i o n o f l i a b i l i t y . ORS 6 5 6 . 2 6 2 ( 9 ) . 
I n a s m u c h as no a c c e p t a n c e o r d e n i a l o f t h e c l a i m was i s s u e d w i t h i n t h e t h e n - r e 
q u i r e d 6 0 - d a y p e r i o d o f ORS 6 5 6 . 2 6 2 ( 6 ) , c l a i m a n t ' s a t t o r n e y f i l e d a h e a r i n g 
r e q u e s t , r a i s i n g t h e i s s u e s o f "de f a c t o " d e n i a l , p e n a l t i e s , a n d a t t o r n e y f e e s . 
M o r e o v e r , i n r e s p o n s e t o t h e M a r c h 1990 h e a r i n g r e q u e s t , t h e i n s u r e r ' s c o u n s e l 
d e n i e d c l a i m a n t ' s a s s e r t i o n s , i n c l u d i n g t h e "de f a c t o " d e n i a l . 

U n d e r s u c h c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e i n s u r e r d e n i e d t h e compens
a b i l i t y o f c l a i m a n t ' s l e f t w r i s t i n j u r y c l a i m . C o n s e q u e n t l y , t h i s c a s e c o n s t i 
t u t e s a " r e j e c t e d " c a s e u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) . 

F u r t h e r m o r e , we f i n d t h a t c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n 
i n g c o m p e n s a t i o n f o r c l a i m a n t w i t h o u t a h e a r i n g . The i n s u r e r a r g u e s t h a t 
c l a i m a n t ' s a t t o r n e y was n o t " i n s t r u m e n t a l " i n p r o m p t i n g t h e a c c e p t a n c e o f t h e 
c l a i m . We d i s a g r e e . C l a i m a n t ' s a t t o r n e y o b t a i n e d c l a i m a n t ' s m e d i c a l r e c o r d s 
a n d p r o v i d e d t h e m t o t h e i n s u r e r . I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y f i l e d a 
M a r c h 1990 h e a r i n g r e q u e s t c o n c e r n i n g t h e i n s u r e r ' s "de f a c t o " d e n i a l a n d a p 
p e a r e d a t t h e A p r i l 1990 IDRC. F i n a l l y , i n i t s May 1990 r e s p o n s e t o c l a i m a n t ' s 
h e a r i n g r e q u e s t , t h e i n s u r e r d i s p u t e d t h e "de f a c t o " d e n i a l . I n l i g h t o f t h e s e 
c i r c u m s t a n c e s , as w e l l as t h e i n s u r e r ' s s u b s e q u e n t J u n e 5, 1990 a c c e p t a n c e o f 
t h e c l a i m p r i o r t o t h e J u n e 25, 1990 h e a r i n g , we c o n c l u d e t h a t c l a i m a n t ' s a t t o r 
n e y was i n s t r u m e n t a l i n o b t a i n i n g c o m p e n s a t i o n f o r c l a i m a n t w i t h o u t a h e a r i n g . 

I n r e a c h i n g t h i s c o n c l u s i o n , we d i s a g r e e w i t h t h e i n s u r e r ' s c o n t e n t i o n 
t h a t c l a i m a n t d i d n o t o b t a i n c o m p e n s a t i o n as a r e s u l t o f h e r a t t o r n e y ' s e f f o r t s . 
" C o m p e n s a t i o n " i n c l u d e s a l l b e n e f i t s , i n c l u d i n g m e d i c a l s e r v i c e s , p r o v i d e d f o r a 
c o m p e n s a b l e i n j u r y t o a s u b j e c t w o r k e r o r t h e w o r k e r ' s b e n e f i c i a r i e s b y a n i n 
s u r e r o r s e l f - i n s u r e d e m p l o y e r p u r s u a n t t o ORS C h a p t e r 656. ORS 6 5 6 . 0 0 5 ( 8 ) . 
H e r e , a s a r e s u l t o f c l a i m a n t ' s a t t o r n e y ' s e f f o r t s , t h e i n s u r e r a c c e p t e d c l a i m 
a n t ' s M a r c h 1989 l e f t w r i s t i n j u r y c l a i m . P u r s u a n t t o t h e a f o r e m e n t i o n e d 
s t a t u t e , s u c h an a c c e p t a n c e e s t a b l i s h e d c l a i m a n t ' s e n t i t l e m e n t t o a l l b e n e f i t s , 
i n c l u d i n g m e d i c a l s e r v i c e s , as s e t f o r t h i n ORS C h a p t e r 656 r e s u l t i n g f r o m t h a t 
i n j u r y . I n a s m u c h as c l a i m a n t ' s r i g h t t o s u c h b e n e f i t s u n d e r t h e w o r k e r s ' com
p e n s a t i o n s y s t e m h a d n o t b e e n s e c u r e d u n t i l t h e i n s u r e r ' s a c c e p t a n c e o f t h e 
c l a i m , we c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g com
p e n s a t i o n f o r c l a i m a n t w i t h o u t a h e a r i n g . See F i d e l D. C h a v e z , 43 Van N a t t a 
2515 ( 1 9 9 1 ) . 

C o n s e q u e n t l y , we h o l d t h a t c l a i m a n t i s e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y 
f e e u n d e r amended ORS 6 5 6 . 3 8 6 ( 1 ) . We p r o c e e d t o a d e t e r m i n a t i o n o f a r e a s o n a b l e 
f e e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) a n d a p p l y i n g 
t h e m t o t h i s c a s e , we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e i n 
s u r e r ' s p r e - h e a r i n g a c c e p t a n c e o f c l a i m a n t ' s l e f t w r i s t i n j u r y c l a i m p r i o r t o 
h e a r i n g i s $ 5 0 0 , t o be p a i d b y t h e i n s u r e r . . I n r e a c h i n g t h i s c o n c l u s i o n , we 
h a v e p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e ( a s r e p r e s e n t e d b y 
t h e r e c o r d a n d c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f s e r v i c e ) , t h e c o m p l e x i t y o f 
t h e i s s u e , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , a n d t h e r i s k t h a t c l a i m a n t ' s 
a t t o r n e y m i g h t go u n c o m p e n s a t e d . I n m a k i n g t h i s d e t e r m i n a t i o n , we h a v e n o t c o n 
s i d e r e d c l a i m a n t ' s a t t o r n e y ' s e f f o r t s r e n d e r e d a f t e r t h e i n s u r e r ' s J u n e 5, 1990 
c l a i m a c c e p t a n c e . 

A c c o r d i n g l y , o n r e c o n s i d e r a t i o n , we r e v e r s e t h e R e f e r e e ' s o r d e r d a t e d 
A u g u s t 2 0 , 1 9 9 0 . F o r s e r v i c e s c o n c e r n i n g t h e i n s u r e r ' s a c c e p t a n c e o f c l a i m a n t ' s 
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i n j u r y c l a i m p r i o r t o h e a r i n g , c l a i m a n t ' s a t t o r n e y i s awarded $500, t o be p a i d 
by. t h e i n s u r e r . 

I T I S SO ORDERED. 

A p r i l 15, 1992 C i t e as 44 Van N a t t a 781 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LaDONNA F. BURK, Claimant 
WCB Case No. 91-03511 

ORDER ON REVIEW 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee L i v e s l e y ' s o r d e r 
w h i c h : (1) s e t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s low back degen
e r a t i v e d i s c c o n d i t i o n ; and (2) assessed p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r 
t h e i n s u r e r ' s a l l e g e d l y unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e compens
a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , except h i s " F i n d i n g s o f U l t i m a t e 
F a c t , " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s October 30, 1990 compensable l e f t s a c r o i l i a c s t r a i n i n j u r y 
caused her p r e e x i s t i n g asymptomatic, d e g e n e r a t i v e d i s c d i s e a s e t o become symp
t o m a t i c . The major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t d i s a b i l i t y and need 
f o r m e d i c a l t r e a t m e n t f o r t h i s r e s u l t a n t c o n d i t i o n i s and remains t h e compens
a b l e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) . We concur and a c c o r d i n g l y a n a l y z e t h i s m a t t e r 
under t h e Workers' Compensation Act e f f e c t i v e J u l y 1, 1990. See 1990 Or Laws, 
ch„ 2, S e c t i o n 5 4 ( 2 ) ; I d a M. Walker, 43 Van N a t t a 1402 (1 9 9 1 ) . 

The R e f e r e e found t h a t c l a i m a n t ' s October 30, 1990 compensable l e f t 
s a c r o i l i a c s t r a i n i n j u r y m a t e r i a l l y worsened her p r e e x i s t i n g d e g e n e r a t i v e d i s c 
d i s e a s e , c a u s i n g her c u r r e n t d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . W h i l e 
we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n , we o f f e r t h e f o l l o w i n g a n a l y 
s i s . 

Subsequent t o t h e Referee's o r d e r , we h e l d t h a t i n cases i n v o l v i n g p r e e x 
i s t i n g c o n d i t i o n s , whether a c l a i m i s compensable i s a t w o - p a r t t e s t . Bahman M. 
N a z a r i , 43 Van N a t t a 2368 (1 9 9 1 ) . F i r s t , c l a i m a n t must e s t a b l i s h t h a t she s u f 
f e r e d an a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e course o f employment, w h i c h 
was a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r m e d i c a l t r e a t 
ment. See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. Wiedle, 43 Van N a t t a 855 ( 1 9 9 1 ) . Then, i f 
i t i s d e t e r m i n e d t h a t t h e r e i s a p r e e x i s t i n g c o n d i t i o n and t h a t t h e c o n d i t i o n 
combined w i t h t h e i n j u r y t o cause or p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , 
c l a i m a n t i s e n t i t l e d t o d i s a b i l i t y compensation and t r e a t m e n t o n l y t o t h e e x t e n t 
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t h a t her i n j u r y remained t h e major c o n t r i b u t i n g cause o f her r e s u l t i n g d i s a b i l 
i t y . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; Bahman M. N a z a r i , supra. 

Because t h e i n s u r e r accepted c l a i m a n t ' s October 30, 1990 l e f t s a c r o i l i a c 
s t r a i n as a compensable i n j u r y , we need not address whether c l a i m a n t has e s t a b 
l i s h e d a compensable i n j u r y under t h e f i r s t prong o f t h i s t w o - p a r t t e s t . How
e v e r , as t o t h e second prong o f t h e t e s t , we f i n d t h a t t h e cause o f c l a i m a n t ' s 
c u r r e n t d i s a b i l i t y i s a complex m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l o p i n 
i o n f o r i t s r e s o l u t i o n . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

Here, t h e r e c o r d c o n t a i n s t h e o p i n i o n s o f Dr. M c G i r r , c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , Dr. Anderson, c l a i m a n t ' s c o n s u l t i n g p h y s i c i a n , and Dr. W o o l p e r t , an 
o r t h o p e d i c surgeon who p e r f o r m e d an independent m e d i c a l e x a m i n a t i o n . F o l l o w i n g 
h i s e x a m i n a t i o n , W o o l p e r t o p i n e d t h a t c l a i m a n t s u f f e r e d f r o m a p r e e x i s t i n g 
d e g e n e r a t i v e d i s c d i s e a s e , which had been asymptomatic, and t h a t her i n j u r y on 
October 30, 1990 caused her d i s c c o n d i t i o n t o become symptomatic. (Ex. 4 - 4 ) . 
Dr. W o o l p e r t a l s o o p i n e d t h a t , a l t h o u g h c l a i m a n t had shown a d e f i n i t e i m p r ove
ment w i t h c o n s e r v a t i v e t r e a t m e n t , she was s t i l l symptomatic and n o t m e d i c a l l y 
s t a t i o n a r y . ( I d ) . Dr. McGirr c o n c u r r e d w i t h W o o l p e r t ' s f i n d i n g s v i a a " f i l l -
i n - t h e - b l a n k " f o r m l e t t e r . (Ex. 6 ) . McGirr s u b s e q u e n t l y agreed w i t h c l a i m a n t ' s 
c o u n s e l ' s s t a t e m e n t i n a "check-the-box" form l e t t e r t h a t c l a i m a n t ' s lumbar 
s t r a i n had m a t e r i a l l y worsened c l a i m a n t ' s p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e 
and f u r t h e r c o n c l u d e d t h a t c l a i m a n t ' s lumbar s t r a i n had r e s o l v e d w i t h t h e r a p y . 
(Ex. 9 ) . Dr. Anderson a l s o c o n c u r r e d w i t h c l a i m a n t ' s c o u n s e l ' s s t a t e m e n t i n a 
" check-the-box" f o r m l e t t e r t h a t c l a i m a n t ' s lumbar s t r a i n had m a t e r i a l l y wors
ened her p r e e x i s t i n g d i s e a s e and f u r t h e r n o t e d t h a t c l a i m a n t ' s c o m p l a i n t s were 
"more r a d i c u l o p a t h y t h a n s t r a i n . " (Ex. 1 0 ) . 

A l l t h r e e p h y s i c i a n s d e t e r m i n e d t h a t c l a i m a n t ' s compensable i n j u r y caused 
her asymptomatic d e g e n e r a t i v e d i s c c o n d i t i o n t o worsen. W h i l e M c G i r r and 
Anderson agreed t h a t t h e i n j u r y " m a t e r i a l l y worsened" c l a i m a n t ' s u n d e r l y i n g con
d i t i o n and o p i n e d t h a t t h e compensable s t r a i n had t o t a l l y o r p a r t i a l l y r e s o l v e d , 
W o o l p e r t s t a t e d t h a t t h e i n j u r y s y m p t o m a t i c a l l y worsened c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n and t h a t c l a i m a n t was s t i l l symptomatic as a r e s u l t o f t h e i n j u r y . 

A l t h o u g h we g e n e r a l l y g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n o f t h e t r e a t 
i n g p h y s i c i a n , we w i l l n o t so d e f e r i f t h e r e are p e r s u a s i v e reasons n o t t o do so 
o r we f i n d a n o t h e r o p i n i o n more t h o r o u g h and w e l l - r e a s o n e d . See Somers v. SAIF, 
77 Or App 259 ( 1 9 8 6 ) ; T a y l o r v. SAIF, 75 Or App 583 ( 1 9 8 5 ) . 

I n t h i s case, we f i n d Dr. W o o lpert's o p i n i o n more p e r s u a s i v e because i t i s 
w e l l - r e a s o n e d and t h o r o u g h , whereas t h e o p i n i o n s o f Drs. McGirr and Anderson a r e 
c o n c l u s o r y i n t h a t t h e i r "check-the-box" f o r m a t p r o v i d e s no e x p l a n a t i o n f o r 
t h e i r c o n c l u s i o n s . Moreover, because t h e i r o p i n i o n s are c o n c l u s o r y , we do n o t 
f i n d t h e n o t a t i o n s by McGirr and Anderson i n d i c a t i n g c l a i m a n t ' s s t r a i n had r e 
s o l v e d p e r s u a s i v e , p a r t i c u l a r l y when compared t o t h e o b s e r v a t i o n s o f f e r e d by Dr. 
W o o l p e r t . Based on Dr. W o o lpert's p e r s u a s i v e o p i n i o n , we c o n c l u d e t h a t c l a i m 
a n t ' s October 30, 1990 compensable i n j u r y was and remains t h e m a j or c o n t r i b u t i n g 
cause o f her c u r r e n t symptomatic d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . See 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; Bahman M. N a z a r i , supra. 

I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t Dr. W o o l p e r t d i d n o t q u a n t i f y 
t h e magnitude o f c a u s a t i o n i n terms o f t h e "major c o n t r i b u t i n g cause." "Magic 
words," however, a r e n o t r e q u i r e d . McClendon v. Nabisco Brands, 77 Or App 259 
( 1 9 8 6 ) . Moreover, a f t e r our r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t W o o l p e r t ' s 
o p i n i o n i s s u f f i c i e n t l y p e r s u a s i v e t o f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h a t 
her compensable i n j u r y was t h e major, i f not t h e s o l e , c o n t r i b u t i n g cause o f her 
c u r r e n t symptomatic c o n d i t i o n . 
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I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o emphasize t h a t we a r e f i n d i n g 
c l a i m a n t ' s c u r r e n t r e s u l t a n t d i s a b i l i t y and m e d i c a l t r e a t m e n t compensable. T h i s 
i s n o t a d e t e r m i n a t i o n t h a t c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e d i s c c o n d i t i o n i s 
i t s e l f compensable. Rather, i t i s a c o n c l u s i o n t h a t c l a i m a n t ' s c u r r e n t d i s a b i l 
i t y and need f o r m e d i c a l t r e a t m e n t i s a t t r i b u t a b l e t o her symptoms f r o m a p r e e x 
i s t i n g d e g e n e r a t i v e c o n d i t i o n , t h e major c o n t r i b u t i n g cause o f w h i c h remains her 
O ctober 1990 compensable i n j u r y . Should t h e symptoms o f c l a i m a n t ' s d e g e n e r a t i v e 
d i s c c o n d i t i o n r e a c h a stage where c l a i m a n t ' s compensable October 1990 i n j u r y no 
l o n g e r remains t h e major c o n t r i b u t i n g cause o f her d i s a b i l i t y and need f o r medi
c a l t r e a t m e n t , t h e i n s u r e r would be e n t i t l e d t o c o n t e s t i t s o n g o i n g r e s p o n s i b i l 
i t y . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

Unreasonable D e n i a l 

The R e f e r e e found t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s d e g e n e r a t i v e d i s c 
d i s e a s e c o n d i t i o n u n r e a s o n a b l e . We d i s a g r e e . 

I n d e t e r m i n i n g i f a d e n i a l i s unreasonable, t h e q u e s t i o n i s whether t h e 
i n s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . I f t h e i n s u r e r based i t s 
d e n i a l upon a l e g i t i m a t e doubt, t h e d e n i a l i s n o t u n r e a s o n a b l e . Brown v. 
A r g o n a u t Co., 93 Or App 588 (1988). The i n s u r e r ' s " r e a s o n a b l e n e s s " and 
" l e g i t i m a t e d o u b t " must be e v a l u a t e d i n l i g h t o f t h e i n f o r m a t i o n a v a i l a b l e t o i t 
a t t h e t i m e o f t h e d e n i a l . I d . When t h e law i s u n c e r t a i n , a l e g i t i m a t e doubt 
may e x i s t . See e.g., G r e g o r i o P. Pereyra, 43 Van N a t t a 1076 ( 1 9 9 1 ) ; M a r i a R. 
P o r r a s , 42 Van N a t t a 2625 (1990). 

Here, a t t h e t i m e o f i t s d e n i a l , t h e i n s u r e r was i n p o s s e s s i o n o f Dr. 
W o o l p e r t ' s o p i n i o n and Dr. McGirr's concurrence. These r e p o r t s i n d i c a t e t h a t 
c l a i m a n t had a p r e e x i s t i n g c o n d i t i o n t h a t had become symptomatic because o f t h e 
compensable i n j u r y . (Exs. 4 and 6 ) . F u r t h e r m o r e , a t t h a t t i m e no Board d e c i 
s i o n had i s s u e d i n t e r p r e t i n g a c a r r i e r ' s r e s p o n s i b i l i t y f o r a p r e e x i s t i n g c o n d i 
t i o n under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , a s t a t u t e which i s c a p a b l e o f more t h a n one 
r e a s o n a b l e i n t e r p r e t a t i o n . Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t t h e i n s u r e r 
had a l e g i t i m a t e doubt r e g a r d i n g i t s l i a b i l i t y f o r c l a i m a n t ' s d i s a b i l i t y a t t r i 
b u t a b l e t o her p r e e x i s t i n g c o n d i t i o n . A c c o r d i n g l y , we do n o t c o n s i d e r i t s 
d e n i a l t o have been u n r e a s o n a b l e . 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s 
a l l o w e d o r reduced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4), we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s 
$750. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e de
v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e 
t h a t c l a i m a n t ' s c o u n s e l i s n o t e n t i t l e d t o an a t t o r n e y f e e c o n c e r n i n g t h e u n r e a 
s o n a b l e d e n i a l i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 23, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . The Referee's p e n a l t y assessment ( t o be e q u a l l y shared by c l a i m a n t ' s 
c o u n s e l ) under ORS 656.262(10) i s r e v e r s e d . The remainder o f t h e o r d e r i s a f 
f i r m e d . For s e r v i c e s r e n d e r e d on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , 
c l a i m a n t ' s c o u n s e l i s awarded $750, t o be p a i d by t h e i n s u r e r . 
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C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Bethlahmy's o r d e r 
t h a t : (1) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f her c l a i m f o r a p s y c h o l o g i c a l 
c o n d i t i o n ; (2) fo u n d t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y ben
e f i t s ; and (3) d e c l i n e d t o assess a p e n a l t y f o r an a l l e g e d l y u n r e a s o n a b l e 
d e n i a l . On r e v i e w , t h e i s s u e s a r e r e s j u d i c a t a , c o m p e n s a b i l i t y , t e m p o r a r y d i s 
a b i l i t y b e n e f i t s , and p e n a l t i e s . We r e v e r s e i n p a r t , m o d i f y i n p a r t , and a f f i r m 
i n p a r t . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fact" as s e t f o r t h i n t h e Refer e e ' s o r d e r w i t h 
t h e e x c e p t i o n o f t h e l a s t f i n d i n g on page 3 and w i t h t h e f o l l o w i n g supplementa
t i o n . 

The p a r t i e s p r e v i o u s l y l i t i g a t e d t h e i s s u e o f whether c l a i m a n t ' s psycho
l o g i c a l c o n d i t i o n was compensably r e l a t e d t o her 1988 i n d u s t r i a l i n j u r y . As a 
r e s u l t o f t h i s l i t i g a t i o n , an O p i n i o n and Order by an e a r l i e r r e f e r e e i s s u e d i n 
August 1990 w h i c h found t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was compensably 
r e l a t e d t o her 1988 i n d u s t r i a l i n j u r y . T h i s O p i n i o n and Order was n o t appealed 
and became f i n a l by o p e r a t i o n o f law. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s compensable i n j u r y was n o t t h e major 
c o n t r i b u t i n g cause o f her p s y c h o l o g i c a l c o n d i t i o n and t h e r e f o r e u p h e l d t h e 
d e n i a l . C l a i m a n t contends t h a t t h e i n s u r e r ' s d e n i a l i s b a r r e d by r e s j u d i c a t a 
and s h o u l d be s e t a s i d e . We agree w i t h c l a i m a n t . 

Under t h e r e s j u d i c a t a d o c t r i n e o f i s s u e p r e c l u s i o n , i f an i s s u e o f f a c t 
o r law i s a c t u a l l y l i t i g a t e d and de t e r m i n e d by a v a l i d and f i n a l judgment and 
t h e d e t e r m i n a t i o n i s e s s e n t i a l t o t h e judgment, t h e d e t e r m i n a t i o n i s c o n c l u s i v e 
i n a subsequent a c t i o n between t h e p a r t i e s whether on t h e same o r a d i f f e r e n t 
c l a i m . Drews v. EBI Companies, 310 Or 134, 139-40 ( 1 9 9 0 ) ; N o r t h Clackamas 
School D i s t r i c t v. Wh i t e , 305 Or 48, 50, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . 

I n March 1990, c l a i m a n t began t r e a t i n g w i t h Dr. La r s e n f o r a p s y c h o l o g i c a l 
c o n d i t i o n . I n A p r i l 1990, t h e i n s u r e r d e n i e d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
on t h e b a s i s t h a t i t was u n r e l a t e d t o her compensable i n j u r y . C l a i m a n t r e q u e s t 
ed a h e a r i n g on t h e i n s u r e r ' s d e n i a l . The p a r t i e s went t o h e a r i n g and on August 
10, 1990, an e a r l i e r r e f e r e e i s s u e d an O p i n i o n and Order w h i c h f o u n d t h a t c l a i m 
a n t ' s p s y c h o l o g i c a l c o n d i t i o n was compensably r e l a t e d t o c l a i m a n t ' s 1988 i n d u s 
t r i a l i n j u r y . The O p i n i o n and Order was not appealed and became f i n a l by o p e r a 
t i o n o f law. 

I n March 1991, t h e i n s u r e r d e n i e d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n on 
t h e b a s i s t h a t i t was n o t r e l a t e d t o her compensable i n j u r y . 
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The r e c o r d e s t a b l i s h e s t h a t t h e p s y c h o l o g i c a l c o n d i t i o n d e n i e d by t h e i n 
s u r e r i n March 1991 was t h e same c o n d i t i o n t h e i n s u r e r d e n i e d i n A p r i l 1990. 
Thus, under t h e d o c t r i n e o f i s s u e p r e c l u s i o n , t h e August 1990 O p i n i o n and Order 
e s t a b l i s h e s as a m a t t e r o f law t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s com-
p e n s a b l y r e l a t e d t o her 1988 i n d u s t r i a l i n j u r y . Inasmuch as t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was a c t u a l l y l i t i g a t e d by t h e p a r t i e s and 
f o u n d compensable, t h e i n s u r e r i s p r e c l u d e d from s u b s e q u e n t l y d e n y i n g c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n on t h e b a s i s t h a t i t i s n o t r e l a t e d t o t h e 1988 i n d u s 
t r i a l i n j u r y . A c c o r d i n g l y , t h e d e n i a l must be s e t a s i d e under t h e r e s j u d i c a t a 
d o c t r i n e o f i s s u e p r e c l u s i o n . See Susie A. Fimbres, 43 Van N a t t a 2289 ( 1 9 9 1 ) . 

Temporary D i s a b i l i t y B e n e f i t s 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t 
t o t e m p o r a r y d i s a b i l i t y b e n e f i t s as s e t f o r t h i n t h e Referee's o r d e r . 

P e n a l t i e s 

The R eferee d e c l i n e d t o assess a p e n a l t y o r r e l a t e d a t t o r n e y f e e f o r t h e 
i n s u r e r ' s a l l e g e d l y u n reasonable d e n i a l . We m o d i f y . 

P e n a l t i e s o r a t t o r n e y fees may be assessed when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) . The reasonableness o f a c a r r i e r ' s d e n i a l o f compensation must be 
gauged based upon t h e i n f o r m a t i o n a v a i l a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s 
d e n i a l . Brown v. Argonaut I n s u r a n c e Company, 93 Or App 588 ( 1 9 8 8 ) . 

The i n s u r e r contends t h a t i t s d e n i a l was n o t u n r e a s o n a b l e based on Dr. 
T u rco's r e p o r t and t h e 1990 amendments t o Chapter 656. We d i s a g r e e . The i n 
s u r e r d i d n o t r e c e i v e Dr. Turco's r e p o r t u n t i l a f t e r i t had i s s u e d i t s d e n i a l . 
F u r t h e r , inasmuch as t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n s e q u e n t i a l p s y c h o l o g i 
c a l c o n d i t i o n had been p r e v i o u s l y l i t i g a t e d , t h e changes t o ORS 656.005(7) do 
n o t a p p l y . I n t h i s r e g a r d , we note t h a t t h e r e was no e v i d e n c e t h a t c l a i m a n t 
s u f f e r e d f r o m a p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n u n t i l t h a t t h e o r y was p r o 
posed by Dr. Turco. Under t h e s e c i r c u m s t a n c e s , we f i n d t h e i n s u r e r ' s d e n i a l 
u n r e a s o n a b l e . 

A l t h o u g h we have found t h e i n s u r e r ' s d e n i a l u n r e a s o n a b l e , we f i n d no 
amounts " t h e n due" on w h i c h we might base a p e n a l t y . ORS 6 56.262(10). Conse
q u e n t l y , t h e Referee was c o r r e c t i n d e c l i n i n g t o assess a p e n a l t y . However, an 
a t t o r n e y f e e can be awarded i n t h e absence o f a p e n a l t y i f a c a r r i e r ' s a c t i o n 
c o n s t i t u t e s u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. See E l l i s 
v. M c C a l l I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1774 
( 1 9 8 9 ) . We f i n d t h a t t h e issuance o f t h e i n s u r e r ' s d e n i a l , p a r t i c u l a r l y i n 
l i g h t o f t h e p r i o r l i t i g a t i o n , c o n s t i t u t e s unreasonable r e s i s t a n c e t o t h e pay
ment o f compensation. A c c o r d i n g l y , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an 
assessed a t t o r n e y f e e . ORS 656.382(1); C r i p e , supra. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r 
v i c e s c o n c e r n i n g t h e unreasonable d e n i a l i s $500, t o be p a i d by t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

A t t o r n e y Fees 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
i n s u r e r ' s d e n i a l . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
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assessed a t t o r n e y f e e f o r c l a i m a n t ' s counsel's s e r v i c e s a t h e a r i n g and on r e v i e w 
c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $3,000, t o be p a i d by t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s a p p e l l a n t ' s b r i e f and t h e h e a r i n g 
r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Refer e e ' s o r d e r d a t e d June 12, 1991 i s r e v e r s e d i n p a r t , m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n which u p h e l d t h e i n s u r e r ' s d e n i a l i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o i t f o r 
p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e 
o f $3,000, p a y a b l e by t h e i n s u r e r . That p o r t i o n which d e c l i n e d t o award a 
p e n a l t y - r e l a t e d a t t o r n e y f e e i s r e v e r s e d . For s e r v i c e s r e n d e r e d i n c o n j u n c t i o n 
w i t h t h e i n s u r e r ' s u n reasonable d e n i a l , c l a i m a n t ' s c o u n s e l i s awarded an assess
ed a t t o r n e y f e e o f $500, payable by t h e i n s u r e r . The rema i n d e r o f t h e o r d e r i s 
a f f i r m e d . 

A p r i l 15, 1992 C i t e as 44 Van N a t t a 786 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
TERRY K. DAVIS, Claimant 
WCB Case No. 90-09218 

ORDER ON REVIEW 
Ronald A. Fontana, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r w h i c h u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r a s t r e s s - r e l a t e d 
m e n t a l d i s o r d e r . I n h i s a p p e l l a n t ' s b r i e f , c l a i m a n t seeks t o have proposed Ex
h i b i t s "B" ( e x c l u d e d by t h e Referee as c u m u l a t i v e ) and "C" ( w i t h d r a w n by c l a i m 
a n t a t t h e h e a r i n g ) a d m i t t e d i n t o t h e r e c o r d . On r e v i e w , t h e i s s u e s a r e com
p e n s a b i l i t y , t h e Referee's e v i d e n t i a r y r u l i n g s , and remand. We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , 38 y e a r s o l d a t t h e t i m e o f h e a r i n g , began w o r k i n g f o r t h e em
p l o y e r i n 1979. He was l a i d o f f from 1982 t o 1983 and resumed work f o r t h e em
p l o y e r a t t h e end o f 1983 as a s h e l l p r o c e s s o r . ( T r . 171). 

On August 19, 1984, c l a i m a n t a r r i v e d a t work around 7 a.m. He spoke w i t h 
a co-worker, Roger Force. Force t o l d c l a i m a n t he had n o t g o t t e n much s l e e p t h e 
n i g h t b e f o r e and was t i r e d . ( T r . 181). Force went t o work i n a s l u r r y p o t near 
t h e one where c l a i m a n t was w o r k i n g , c h i p p i n g o u t t h e s l u r r y p o t w i t h an impact 
gun. A t some p o i n t , c l a i m a n t stopped h e a r i n g t h e sound o f Force's imp a c t gun. 
When c l a i m a n t f i n i s h e d t h e t a s k he was p e r f o r m i n g , he went over t o t h e p o t where 
Force was w o r k i n g t o f i n d o u t why he c o u l d no l o n g e r hear t h e impac t gun. Force 
was l y i n g i n t h e b o t t o m o f t h e s l u r r y p o t and appeared t o be c o m f o r t a b l y a s l e e p , 
w i t h t h e c h i p gun between h i s l e g s . ( T r . 183). Cla i m a n t d e c i d e d t o wake Force 
by " s t a r t l i n g him awake by c l o s i n g t h e l i d on t h e p o t . " ( T r . 1 8 4 ) . R a i s i n g and 
l o w e r i n g t h e l i d o f t h e s l u r r y p o t t o o k about 30 seconds; i t d i d n o t r o u s e 
Force. C l a i m a n t "went back up on t h e s t a i r s t h a t I was on i n i t i a l l y and l o o k e d 
down and saw [ F o r c e ] . " C l a i m a n t n o t i c e d t h a t Force's c o l o r had changed and he 
r e a l i z e d t h a t something was wrong. 
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T h e r e a f t e r , c l a i m a n t ' s co-worker, Tomiak, a r r i v e d and went t o g e t h e l p . 
C l a i m a n t e n t e r e d t h e p o t t o a s s i s t Force. Claimant and co-workers Tomiak and 
D a l i n s l i f t e d Force o u t o f t h e s l u r r y p o t and a t t e m p t e d t o r e s u s c i t a t e him. 
Force was t a k e n by ambulance t o t h e h o s p i t a l . He has remained i n a coma s i n c e 
t h e a c c i d e n t i n 1984. Force's i n j u r y was caused by exposure t o t h e a r g o n gas 
b e i n g pumped i n t o t h e s l u r r y p o t . 

L a t e r t h e day o f t h e i n j u r y , c l a i m a n t s u f f e r e d nausea and l i g h t h e a d e d n e s s . 
C l a i m a n t went t o t h e Emergency Room. A f t e r an a r t e r i a l t a p , i t was d i s c o v e r e d 
t h a t c l a i m a n t had a l s o been exposed t o argon gas. ( T r . 187). 

T h e - s l u r r y p o t i n which Force was w o r k i n g had an argon gas l i n e . ( T r . 32, 
3 7 ) . The w o r k e r s i n t h e i n v e s t i n g department where c l a i m a n t worked, i n c l u d i n g 
c l a i m a n t , were g e n e r a l l y i g n o r a n t o f t h e dangerous p r o p e r t i e s o f a r g o n gas. 
( T r . 33-34; 5 1 ) . 

I n December 1988, c l a i m a n t was promoted and became a t e c h n i c i a n i n t h e i n 
v e s t i n g d e p a r t m e n t . ( T r . 192). Claimant worked t h e g r a v e y a r d s h i f t . A f t e r 
h i s f i r s t y e a r as a t e c h n i c i a n , he began t o work p r i m a r i l y a l o n e . He began hav
i n g r e c u r r i n g n i g h t m a r e s about t h e 1984 i n j u r y t o Roger Force. C l a i m a n t ' s s l e e p 
p a t t e r n changed and he had d i f f i c u l t y f a l l i n g a s l e e p . I n December 1989 c l a i m a n t 
became more i r r i t a b l e . C l a i m a n t began d r i n k i n g a l c o h o l h e a v i l y . C l a i m a n t ' s r e 
l a t i o n s h i p s w i t h h i s w i f e and o t h e r s began t o d e t e r i o r a t e . C l a i m a n t began m i s s 
i n g work. I n m i d - F e b r u a r y , c l a i m a n t d i d n o t come home fr o m work on t i m e . H i s 
w i f e t h r e a t e n e d t o move w i t h t h e i r c h i l d r e n . C l a i m a n t ' s w i f e d i d n o t l e a v e him 
i n F e b r u a r y 1990. ( T r . 122-123; 238). On February 22, 1990, c l a i m a n t saw Dr. 
Manning f o r a b r o n c h i t i s i n f e c t i o n . (Ex. 1A) . 

On F e b r u a r y 26, 1990, c l a i m a n t went t o work. C l a i m a n t saw a w o r k e r l e a n 
i n g a g a i n s t a p o t h o l d i n g a c h i p gun i n a p o s i t i o n s i m i l a r t o t h e one Roger 
Force was f o u n d i n . ( T r . 2 0 0 ) . Claimant f e l t p a n i c k y and went t o h i s o f f i c e . 
He t u r n e d o f f t h e l i g h t s and unplugged t h e phone. C l a i m a n t l e f t a n o t e s t a t i n g 
t h a t he was n o t f e e l i n g w e l l and l e f t t h r o u g h a back door. ( T r . 2 0 0 ) . A f t e r 
t h i s i n c i d e n t , c l a i m a n t s t a l l e d r e t u r n i n g t o work. I t became a p p a r e n t t o 
c l a i m a n t t h a t he was g o i n g t o e i t h e r l o s e h i s j o b o r "get i n a l o t o f t r o u b l e . " 

C l a i m a n t sought a s s i s t a n c e from an employee a s s i s t a n c e program. The p r o 
gram c o u n s e l o r r e f e r r e d c l a i m a n t t o Dr. Pagano, a c l i n i c a l p s y c h o l o g i s t . U n t i l 
he t o l d Dr. Pagano about l o w e r i n g t h e l i d t o t h e s l u r r y p o t on F o r c e , c l a i m a n t 
had t o l d no one about t h e i n c i d e n t . ( T r . 204). C l a i m a n t was a l s o t r e a t e d by 
Dr. Young, p s y c h i a t r i s t , t o whom Dr. Pagano had r e f e r r e d c l a i m a n t f o r medica
t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Evidence/Remand 

On r e v i e w , c l a i m a n t seeks admission o f proposed E x h i b i t s B and C. At 
h e a r i n g , c l a i m a n t w i t h d r e w proposed E x h i b i t C. We t r e a t i t s r e s u b m i s s i o n on 
Board r e v i e w as a m o t i o n f o r remand. We may remand t o t h e Referee s h o u l d we 
f i n d t h a t t h e r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i 
c i e n t l y d e v e l o p e d . " ORS 656.295(5). To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i 
t i o n a l e v i d e n c e , i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n 
a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g . Compton v. Weyerhaeuser Co. , 
301 Or 641 ( 1 9 8 6 ) ; Bernard L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 
80 Or App 152 ( 1 9 8 6 ) . E x h i b i t C i s t h e A c c i d e n t P r e v e n t i o n D i v i s i o n r e p o r t con
c e r n i n g t h e 1984 i n j u r y t o Force. We f i n d t h a t t h e r e p o r t was o b t a i n a b l e w i t h 
due d i l i g e n c e a t t h e t i m e o f h e a r i n g . Moreover, we c o n c l u d e t h a t t h e r e c o r d i s 
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n o t i n c o m p l e t e l y developed w i t h o u t i t . The r e c o r d c o n t a i n s o t h e r a c c o u n t s o f 
t h e 1984 i n j u r y t o Force. Consequently, we deny t h e m o t i o n t o remand. 

C l a i m a n t a l s o seeks ad m i s s i o n o f E x h i b i t B. The Referee d e c l i n e d t o admit 
E x h i b i t B on t h e grounds t h a t i t was c u m u l a t i v e e v i d e n c e . Common law o r s t a t u 
t o r y r u l e s o f e v i d e n c e and p r o c e d u r e are n o t b i n d i n g on t h e R e f e r e e . The Ref
e r e e has d i s c r e t i o n t o conduct t h e h e a r i n g i n any manner t h a t w i l l a c h i e v e sub
s t a n t i a l j u s t i c e . ORS 656.283(7). We f i n d t h a t t h e Referee a c t e d w i t h i n h i s 
d i s c r e t i o n i n n o t a d m i t t i n g E x h i b i t B. E x h i b i t B i s t h e employer's c o n f i n e d 
space e n t r y p r o c e d u r e . I t i s i r r e l e v a n t t o t h e i s s u e s p r e s e n t e d by t h i s case 
and we d e c l i n e t o admit i t . 

T i m e l i n e s s o f C l a i m F i l i n g 

The employer argues t h a t c l a i m a n t d i d n o t t i m e l y f i l e h i s o c c u p a t i o n a l 
d i s e a s e c l a i m . We d i s a g r e e . 

ORS 656.807(1) p r o v i d e s : 

" ( 1 ) A l l o c c u p a t i o n a l d i s e a s e c l a i m s s h a l l be v o i d u n l e s s a 
c l a i m i s f i l e d w i t h t h e i n s u r e r o r s e l f - i n s u r e d employer by 
w h i c h e v e r i s t h e l a t e r o f t h e f o l l o w i n g d a t e s : 

" ( a ) One year from t h e d a t e t h e worker f i r s t d i s c o v e r e d , o r i n 
t h e e x e r c i s e o f r e a s o n a b l e c a r e s h o u l d have d i s c o v e r e d , t h e occupa
t i o n a l d i s e a s e ; o r 

" ( b ) One y e a r from t h e d a t e t h e c l a i m a n t becomes d i s a b l e d o r 
i s i n f o r m e d by a p h y s i c i a n t h a t t h e c l a i m a n t i s s u f f e r i n g f r o m an 
o c c u p a t i o n a l d i s e a s e . " (Emphasis added). 

Here, c l a i m a n t f i r s t d i s c o v e r e d he had an o c c u p a t i o n a l d i s e a s e i n March 
1990, when Dr. Pagano diagnosed h i s a d j u s t m e n t d i s o r d e r . C l a i m a n t f i l e d h i s 
o c c u p a t i o n a l d i s e a s e c l a i m i n A p r i l 1990, w i t h i n one y e a r o f d i s c o v e r i n g t h a t he 
was s u f f e r i n g f r o m an o c c u p a t i o n a l d i s e a s e . We c o n c l u d e t h a t c l a i m a n t ' s c l a i m 
i s t i m e l y under ORS 6 5 6 . 8 0 7 ( 1 ) ( a ) . See Bohemia, I n c . v. M c K i l l o p , 112 Or App 
261 ( 1 9 9 2 ) . I n a d d i t i o n , we do n o t accept t h e employer's argument t h a t c l a i m a n t 
was f i r s t d i s a b l e d by t h e o c c u p a t i o n a l d i s e a s e i n 1984 when t h e employer gave 
him a few days o f f a f t e r t h e i n j u r y t o h i s co-worker. D u r i n g t h i s t i m e c l a i m a n t 
was i n p a r t r e c o v e r i n g from t h e a r t e r i a l t a p done t o a s c e r t a i n w h e t h e r he had 
been exposed co argon gas. There i s no evidence t h a t c l a i m a n t had t h e m e n t a l 
d i s o r d e r a t t h a t t i m e . 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t t h e evidence was n o t c l e a r and c o n v i n c i n g t h a t 
c l a i m a n t ' s m e n t a l c o n d i t i o n arose o u t o f o r i n t h e course o f h i s employment o r 
t h a t t h e August 1984 event was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s m e n t a l 
d i s o r d e r . C o n s e q u e n t l y , t h e Referee found c l a i m a n t had f a i l e d t o p r o v e a com
pe n s a b l e m e n t a l s t r e s s c l a i m . We d i s a g r e e . 

Under ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) , " o c c u p a t i o n a l d i s e a s e " i n c l u d e s any m e n t a l d i s o r 
d e r w h i c h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n p h y s i c a l o r m e n t a l d i s a b i l i t y 
o r d e a t h . The worker must pr o v e t h a t employment c o n d i t i o n s were t h e m a j o r con
t r i b u t i n g cause o f t h e d i s e a s e and e s t a b l i s h i t s e x i s t e n c e w i t h m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.802(2). A d d i t i o n a l l y , t h e employment 
c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r must e x i s t i n a r e a l and o b j e c t i v e 
sense and must be c o n d i t i o n s o t h e r t h a n t h o s e g e n e r a l l y i n h e r e n t i n e v e r y work
i n g s i t u a t i o n ; t h e r e must be a d i a g n o s i s o f a m e n t a l o r e m o t i o n a l d i s o r d e r w h i c h 
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i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community; and t h e r e 
must be c l e a r and c o n v i n c i n g evidence t h a t t h e m e n t a l d i s o r d e r a r o s e o u t o f and 
i n t h e co u r s e o f employment. ORS 6 5 6 . 8 0 2 ( 3 ) ( a ) - ( d ) . 

C l a i m a n t ' s c o n d i t i o n r e q u i r e d t r e a t m e n t and r e s u l t e d i n d i s a b i l i t y . Since 
March 16, 1990, a f t e r b e i n g r e f e r r e d t o Dr. Pagano by t h e employee a s s i s t a n c e 
program, c l a i m a n t has been t r e a t e d f o r h i s d i s o r d e r by Pagano and by Dr. Young. 
Moreover, c l a i m a n t has been unable t o r e t u r n t o h i s j o b s i n c e t h e F e b r u a r y 26, 
1990 p a n i c a t t a c k a t work. Dr. Young t o o k c l a i m a n t o f f work on March 23, 1990. 
(Ex. 6 ) . 

Drs. Pagano, Young and Turco a l l diagnosed c l a i m a n t as s u f f e r i n g f r o m an 
a d j u s t m e n t d i s o r d e r . We f i n d t h a t c l a i m a n t ' s c o n d i t i o n , d i a g n o s e d as an a d j u s t 
ment d i s o r d e r , i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l and p s y c h o l o g i c a l commu
n i t y . 

We a l s o f i n d t h a t t h e w o r k - r e l a t e d s t r e s s o r s , w h i c h produced c l a i m a n t ' s 
m e n t a l d i s o r d e r , e x i s t e d i n a r e a l and o b j e c t i v e sense and a r e c o n d i t i o n s o t h e r 
t h a n t h o s e g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a t i o n . Drs. Pagano and Young 
f e l t t h a t c l a i m a n t ' s m e n t a l c o n d i t i o n was produced by t h e 1984 i n c i d e n t i n w h i c h 
c l a i m a n t ' s co-worker was s e r i o u s l y i n j u r e d and re n d e r e d comatose by exposure t o 
argon gas a t work. We conclude t h a t t h e severe i n j u r y t o c l a i m a n t ' s co-worker 
and c l a i m a n t ' s d i s c o v e r y o f h i s i n j u r e d co-worker were s t r e s s o r s t h a t e x i s t e d i n 
a r e a l and o b j e c t i v e sense. 

We f u r t h e r c o n c l u d e t h a t w i t n e s s i n g a co-worker's severe i n j u r y and b e i n g 
exposed t o p o t e n t i a l l y dangerous argon gas o n e s e l f a r e n o t c o n d i t i o n s w h i c h a r e 
g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n . The Board has i n t e r p r e t e d c o n d i 
t i o n s w h i c h a r e " g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a t i o n " t o mean c e r t a i n 
c o n d i t i o n s w h i c h a re u s u a l l y p r e s e n t i n a l l j o b s and n o t m e r e l y t h e s p e c i f i c 
o c c u p a t i o n i n v o l v e d . See K a t h l e e n M. Payne, 42 Van N a t t a 1900, 1906, on re c o n 
42 Van N a t t a 2059 ( 1 9 9 0 ) , r e v ' d on o t h e r grounds. C i t y o f P o r t l a n d v. Payne, 108 
Or App 771 ( 1 9 9 1 ) . 

The m e d i c a l e v i d e n c e i s u n c o n t r o v e r t e d t h a t c l a i m a n t ' s need f o r t r e a t m e n t 
and d i s a b i l i t y i s due t o w o r k - r e l a t e d s t r e s s . Dr. Pagano o p i n e d t h a t t h e 1984 
work i n c i d e n t was t h e major c o n t r i b u t o r t o c l a i m a n t ' s c o n d i t i o n and was t h e s o l e 
f a c t o r i n h i s i n a b i l i t y t o r e t u r n t o t h e j o b . 

Dr. Pagano r e f e r r e d c l a i m a n t t o Dr. Young, p s y c h i a t r i s t , f o r m e d i c a t i o n 
e v a l u a t i o n . Dr. Young diagnosed an adju s t m e n t d i s o r d e r . (Ex. 5 - 3 ) . Dr. Young 
o p i n e d t h a t t h e 1984 i n c i d e n t and t h e 1990 p a n i c a t t a c k a t work a r e t h e major 
c o n t r i b u t i n g cause o f c l a i m a n t ' s diagnosed m e n t a l d i s o r d e r . (Exs. 18, v o l . 2, 
p. 9; 1 3 - 4 ) . 

On May 2 1 , 1990, c l a i m a n t was seen by Dr. Turco, p s y c h i a t r i s t , f o r an i n 
dependent m e d i c a l e x a m i n a t i o n (IME). Dr. Turco o p i n e d t h a t c l a i m a n t was e x p e r i 
e n c i n g an a d j u s t m e n t d i s o r d e r w i t h a n x i e t y and m i l d d e p r e s s i o n . He f u r t h e r 
o p i n e d t h a t t h e 1984 work i n c i d e n t appeared t o be a c o n t r i b u t i n g f a c t o r i n 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n and need f o r t r e a t m e n t . (Ex. 1 0 - 7 ) . 
A t h i s d e p o s i t i o n , Dr. Turco s t a t e d t h a t he would d e f e r t o t h e m e n t a l h e a l t h 
p r o f e s s i o n a l s t r e a t i n g c l a i m a n t as t o whether t h e 1984 i n c i d e n t was t h e major 
c o n t r i b u t i n g cause o f c l a i m a n t ' s mental d i s o r d e r . (Exs. 17-22, 2 3 ) . Based on 
t h i s s t a t e m e n t by Dr. Turco, we conclude t h a t t h e m e d i c a l e v i d e n c e i s essen
t i a l l y u n c o n t r o v e r t e d t h a t c l a i m a n t ' s mental c o n d i t i o n r e s u l t e d i n major p a r t 
f r o m t h e 1984 i n c i d e n t . 

We a r e n o t c o n v i n c e d t h a t c l a i m a n t ' s non-work s t r e s s o r s , w h i c h c o n s i s t e d 
o f h i s son's h e a l t h problems, h i s f a t h e r ' s d e a t h and m a r i t a l problems caused h i s 
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m e n t a l d i s o r d e r . C l a i m a n t ' s f a t h e r d i e d o f cancer i n t h e F a l l o f 1989. He was 
i n h i s e a r l y 90's. ( T r . 175). Claimant s t a t e d t h a t h i s f a t h e r was q u i t e o l d 
and w h i l e t h e r e was some g r i e f , he and h i s f a t h e r had r e s o l v e d a l l t h e i r d i f f e r 
ences and i t was t i m e f o r h i s f a t h e r t o pass on. ( T r . 176). C l a i m a n t c h a r a c 
t e r i z e d h i s f a t h e r ' s d e a t h as "more o f a r e l i e f i n i t i a l l y . " ( T r . 1 7 6 ) . 

C l a i m a n t ' s son.was b o r n w i t h c l u b f o o t which n e c e s s i t a t e d two s u r g e r i e s . 
I n A p r i l 1988, a f t e r t h e second s u r g e r y , i t was b r i e f l y t h o u g h t c l a i m a n t ' s son 
m i g h t have l e u k e m i a . T h i s d i a g n o s i s was q u i c k l y r u l e d o u t . ( T r . 1 1 7 ) . Dr. 
Young o p i n e d t h a t c l a i m a n t p u t unreasonable emphasis on h i s f a t h e r ' s d e a t h and 
h i s son's m e d i c a l problems so t h a t t h e d o c t o r s would f e e l c l a i m a n t ' s s t o r y "hung 
t o g e t h e r w e l l , " b u t a t t h e t i m e o f c l a i m a n t ' s February 1990 p a n i c a t t a c k , c l a i m 
a n t ' s f a t h e r ' s death.and son's c o n d i t i o n were "minor s t r e s s o r s . " (Ex. 18, v o l . 
2, p. 8 - 9 ) . Dr. Young o p i n e d t h a t t h e 1984 i n c i d e n t , and t h e 1990 p a n i c a t t a c k 
a t work were more i m p o r t a n t s t r e s s o r s and were t h e major cause o f c l a i m a n t ' s 
m e n t a l d i s o r d e r . We c o n c l u d e t h a t c l a i m a n t ' s son's h e a l t h problems and h i s 90-
y e a r - o l d f a t h e r ' s d e a t h were minor s t r e s s o r s . 

C l a i m a n t s u b s e q u e n t l y r e v e a l e d t h a t h i s w i f e had never l e f t him as he had 
i n i t i a l l y t o l d Drs. Pagano, Young and Turco. C l a i m a n t s t a t e d t h a t he t o l d t h i s 
s t o r y i n o r d e r t o g e t t r e a t m e n t f o r h i s problems stemming f r o m t h e 1984 work i n 
c i d e n t . A l l t h r e e d o c t o r s found t h i s e x p l a n a t i o n p l a u s i b l e and a c c e p t e d i t . 
Dr. Pagano f e l t t h a t c l a i m a n t ' s s t o r y t h a t he t o l d h i s d o c t o r s t h a t h i s w i f e had 
l e f t him so t h a t he c o u l d g e t h e l p f o r h i s problems stemming f r o m t h e 1984 i n c i 
d e n t seemed v e r y u n d e r s t a n d a b l e and p l a u s i b l e . (Ex. 16-29). Dr. Pagano a l s o 
s t a t e d t h a t t h i s i n f o r m a t i o n would not have changed h i s e a r l i e r o p i n i o n t h a t t h e 
1984 i n c i d e n t was t h e major cause o f c l a i m a n t ' s m e n t a l d i s o r d e r . (Ex. 16-28). 
Dr. Turco agreed t h a t i t was u n d e r s t a n d a b l e f o r c l a i m a n t t o use t h e excuse o f 
m a r i t a l problems t o g e t h e l p . (Ex. 17-21). 

Dr. Young s t a t e d t h a t a f t e r t h e p a n i c a t t a c k a t work on F e b r u a r y 26, 1990, 
" [ c l a i m a n t ] f e l t i t i m m e d i a t e l y necessary t o l e a v e t h e work p l a c e , and t h e n 
c o v e r h i s t r a c k s , by c l a i m i n g t o an EAP r e p r e s e n t a t i v e t h a t he needed t o see a 
p s y c h o l o g i s t t o d i s c u s s m a r i t a l problems. He e v e n t u a l l y t o l d me t h a t t h i s was a 
f a b r i c a t i o n , d e s i g n e d t o m a i n t a i n c o n f i d e n t i a l i t y , b u t g e t him i n t o t r e a t m e n t . 
H i s s t o r y r e g a r d i n g t h i s seems p l a u s i b l e . " (Ex. 1 3 - 3 ) . 

Based on t h e o p i n i o n s o f Drs. Pagano, Turco and Young, we c o n c l u d e t h a t 
c l a i m a n t ' s use o f m a r i t a l problems as an excuse f o r o b t a i n i n g t r e a t m e n t f o r h i s 
problems stemming f r o m t h e 1984 e v e n t , which he had never r e v e a l e d t o anyone be
f o r e t e l l i n g Dr. Pagano, was r e a s o n a b l e from a p s y c h i a t r i c p o i n t o f v i e w . We, 
t h e r e f o r e , a c c e p t t h e t e s t i m o n y o f b o t h c l a i m a n t and h i s w i f e t h a t a m a r i t a l 
s e p a r a t i o n d i d n o t occur i n February 1990. Moreover, we n o t e t h a t t h e r e i s some 
e v i d e n c e i n t h e r e c o r d t h a t t h e 1984 event may i t s e l f have c o n t r i b u t e d t o c l a i m 
a n t ' s m a r i t a l problems. 

To e s t a b l i s h c o m p e n s a b i l i t y t h e r e must be c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f employment. To be 
c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d 
f a c t i s h i g h l y p r o b a b l e . R i l e y H i l l General C o n t r a c t o r , I n c . v. Tandy Corp., 
303 Or 390, 402 ( 1 9 8 7 ) . C l a i m a n t must prove by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t w o r k - r e l a t e d s t r e s s o r s , n o t o t h e r w i s e e x c l u d e d by s t a t u t e , a r e t h e m a j o r 
c o n t r i b u t i n g cause o f t h e d i s o r d e r . Based upon t h e t o t a l i t y o f t h e e v i d e n c e , we 
f i n d i t h i g h l y p r o b a b l e t h a t t h e 1984 i n c i d e n t , i n v o l v i n g s e r i o u s i n j u r y t o 
c l a i m a n t ' s co-worker, was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s p s y c h o l o g i 
c a l c o n d i t i o n . T h e r e f o r e , we conclude t h a t c l a i m a n t ' s m e n t a l s t r e s s i s compens
a b l e as an o c c u p a t i o n a l d i s e a s e . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was engaged i n h o r s e p l a y when he low
e r e d t h e l i d on t h e s l u r r y p o t i n which h i s co-worker was " s l e e p i n g . " We do n o t 
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agree. I n Brown v. L i b e r t y Northwest I n s u r a n c e Co. , 105 Or App 92 ( 1 9 9 0 ) , t h e 
c o u r t s t a t e d : " * * * i t i s c l e a r t h a t i n j u r i e s r e s u l t i n g f r o m h o r s e p l a y a r e n o t 
'always' compensable. An employer i s not l i a b l e f o r any and a l l i n j u r i e s t o i t s 
employees r e g a r d l e s s o f t h e cause. A c l a i m a n t must show a c a u s a l l i n k between 
t h e o c c u r r e n c e o f t h e i n j u r y and a r i s k connected w i t h h i s o r her employment." 

Here, t h e c a u s a l l i n k between b o t h c l a i m a n t ' s i n j u r y and h i s co-worker, 
Force's i n j u r y , i s t h e argon gas which was b e i n g pumped i n t o t h e s l u r r y p o t i n 
wh i c h Force had been w o r k i n g . The evidence i n d i c a t e s t h a t c l a i m a n t d i d n o t know 
argon gas was b e i n g pumped i n t o t h e s l u r r y p o t where Force was l y i n g . The argon 
gas, n o t c l a i m a n t ' s a l l e g e d h o r s e p l a y , caused Force's i n j u r y , and t h e i n c i d e n t 
i n w h i c h Force was i n j u r e d e v e n t u a l l y l e d t o t h e development o f c l a i m a n t ' s men
t a l d i s o r d e r . Thus, we conclude t h a t t h e r e i s a c a u s a l l i n k between t h e o c c u r 
r e n c e o f t h e i n j u r y and a r i s k ( t h e argon gas) connected w i t h c l a i m a n t ' s employ
ment . 

I n d e t e r m i n i n g an a p p r o p r i a t e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t 
h e a r i n g , we c o n s i d e r t h e f a c t o r s s e t o u t i n OAR 438-15-010(4). Those f a c t o r s 
i n c l u d e : " ( a ) t h e t i m e devoted t o t h e case; (b) t h e c o m p l e x i t y o f t h e i s s u e ( s ) 
i n v o l v e d ; ( c ) t h e v a l u e o f t h e i n t e r e s t i n v o l v e d ; (d) t h e s k i l l and s t a n d i n g o f 
t h e a t t o r n e y s ; (e) t h e n a t u r e o f t h e p r o c e e d i n g ; ( f ) t h e r e s u l t s e c u r e d f o r t h e 
r e p r e s e n t e d p a r t y ; (g) t h e r i s k i n a p a r t i c u l a r case t h a t an a t t o r n e y ' s e f f o r t s 
may go uncompensated; and (h) t h e a s s e r t i o n o f f r i v o l o u s i s s u e s o r d e f e n s e s . " 
R e l a t i v e t o t h e s e f a c t o r s we have c o n s i d e r e d t h e st a t e m e n t o f s e r v i c e s s u b m i t t e d 
by c l a i m a n t ' s a t t o r n e y . 

The h e a r i n g i n t h i s m a t t e r was conducted over two days. I n a d d i t i o n , 
c l a i m a n t ' s a t t o r n e y found i t necessary t o a t t e n d t h r e e d e p o s i t i o n s on s e p a r a t e 
days. Two o f . t h e d e p o s i t i o n s t o o k more t h a n one day and had t o be sc h e d u l e d f o r 
a second day. C l a i m a n t ' s c o u n s e l devoted 89 hours a t t o r n e y t i m e t o t h i s case a t 
t h e h e a r i n g l e v e l . 

T h i s m a t t e r i n v o l v e s a complex mental s t r e s s c l a i m . Because t h e c l a i m was 
fo u n d t o be compensable, c l a i m a n t w i l l be e n t i t l e d t o necessary m e d i c a l c a r e f o r 
h i s p s y c h i a t r i c c o n d i t i o n . 

E i g h t w i t n e s s e s t e s t i f i e d d u r i n g t h i s s t r o n g l y a d v e r s a r i a l h e a r i n g ; t h e 
i s s u e s were s t r e n u o u s l y and c o m p e t e n t l y l i t i g a t e d by b o t h a t t o r n e y s . 

C l a i m a n t ' s c o u n s e l bore a s i g n i f i c a n t r i s k o f h i s e f f o r t s g o i n g uncompen
s a t e d i n t h i s c o m p l i c a t e d case. 

C o n s i d e r i n g t h e above f a c t o r s and a p p l y i n g them t o t h i s case, we f i n d 
$11,125 t o be a r e a s o n a b l e f e e f o r c l a i m a n t c o u n s e l ' s s e r v i c e s a t h e a r i n g , t o be 
p a i d by t h e employer. 

F u r t h e r m o r e , a f t e r a p p l y i n g t h e same f a c t o r s t o t h i s case on r e v i e w , we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e on r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y i s s u e i s $3,000 t o be p a i d by t h e employer. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as 
r e p r e s e n t e d by c l a i m a n t ' s a p p e l l a t e b r i e f s ) , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 18, 1991 i s r e v e r s e d . The s e l f - i n s u r e d 
e m ployer's d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e employer f o r 
p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s 
c o u n s e l i s awarded $14,125, t o be p a i d by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
DOROTHY J . HAYES, Claimant 

WCB Case Nos. 88-06310 & 88-08392 
ORDER ON REMAND 

Rasmussen & Henry, Claimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Meyers & Ra d l e r , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . 
Haves v. Coos County Manpower, 107 Or App 565, on rec o n 108 Or App 642 ( 1 9 9 1 ) . 
The c o u r t has r e v e r s e d our p r i o r o r d e r , Dorothy J. Haves, 42 Van N a t t a 1311 
( 1 9 9 0 ) , w h i c h h e l d t h a t c l a i m a n t was not e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e 
under ORS 656.386(1) because c l a i m a n t had not f i n a l l y p r e v a i l e d a g a i n s t Safeway 
S t o r e s ' c o m p e n s a b i l i t y d e n i a l o f c l a i m a n t ' s asthma c o n d i t i o n . C i t i n g Jones v. 
OSCI, 108 Or App 230 (1 9 9 1 ) , t h e c o u r t has " r e v e r s e d and remanded f o r r e c o n s i d 
e r a t i o n o f a t t o r n e y f e e s . " 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " c o n t a i n e d i n t h e R e f e r e e ' s o r d e r w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . Claimant f i n a l l y p r e v a i l e d a g a i n s t Safeway's com
p e n s a b i l i t y d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

At t h e commencement o f t h e h e a r i n g , t h e SAIF C o r p o r a t i o n c o n t i n u e d t o con
cede t h a t c l a i m a n t ' s asthma c o n d i t i o n was compensable. SAIF m e r e l y a s s e r t e d 
t h a t i t was n o t r e s p o n s i b l e f o r t h e c o n d i t i o n . On t h e o t h e r hand, Safeway con
t i n u e d t o c o n t e s t t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n , as w e l l as i t s 
r e s p o n s i b i l i t y f o r t h a t c o n d i t i o n . 

F o l l o w i n g t h e h e a r i n g , t h e Referee c o n t i n u e d t h e case t o p e r m i t t h e p a r 
t i e s t o o b t a i n a d e p o s i t i o n from c l a i m a n t ' s t r e a t i n g p h y s i c i a n . A f t e r comple
t i o n o f t h a t d e p o s i t i o n , t h e p a r t i e s e n t e r e d i n t o a s t i p u l a t i o n . P u r s u a n t t o 
t h e s t i p u l a t i o n , SAIF r e s c i n d e d i t s r e s p o n s i b i l i t y d e n i a l and a c c e p t e d t h e 
c l a i m . The s t i p u l a t i o n f u r t h e r p r o v i d e d t h a t Safeway's " d e n i a l i n c l u d i n g a l l 
l a t e r amendments o r c l a r i f i c a t i o n s s h a l l be a f f i r m e d . " F i n a l l y , t h e p a r t i e s 
agreed t o submi t t h e i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o an a t t o r n e y f e e and t h e 
amount, i f any, t o t h e Referee. 

A l t h o u g h SAIF was r e s p o n s i b l e f o r t h e c l a i m , t h e Referee reasoned t h a t 
Safeway's c o m p e n s a b i l i t y d e n i a l had n e c e s s i t a t e d c l a i m a n t ' s a t t o r n e y ' s a c t i v e 
and m e a n i n g f u l p a r t i c i p a t i o n . R e l y i n g on t h e r a t i o n a l e s e t f o r t h i n Karen J. 
Bate s , 39 Van N a t t a 42, 43 (1 9 8 7 ) , t h e Referee h e l d t h a t c l a i m a n t was e n t i t l e d 
t o a c a r r i e r - p a i d a t t o r n e y f e e under ORS 656.386(1) t o be p a i d by Safeway. 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n former OAR 438-15-010(6) (now s e c t i o n 
( 4 ) ) and c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f s e r v i c e s , t h e Referee d e t e r m i n e d 
t h a t a r e a s o n a b l e a t t o r n e y f e e was $4,650. 

On r e v i e w , we d i s t i n g u i s h e d Bates, n o t i n g t h a t t h e r e we had e x p r e s s l y 
s t a t e d t h a t t h e c a r r i e r ' s c o m p e n s a b i l i t y d e n i a l had become overcome. I n t h e 
p r e s e n t case, we n o t e d t h a t t h e p a r t i e s ' s t i p u l a t i o n e x p r e s s l y p r o v i d e d t h a t 
Safeway's d e n i a l was " a f f i r m e d . " Reasoning t h a t c l a i m a n t had n o t " f i n a l l y p r e 
v a i l e d " a g a i n s t Safeway's c o m p e n s a b i l i t y d e n i a l , we con c l u d e d t h a t c l a i m a n t was 
no t e n t i t l e d t o an a t t o r n e y f e e award under ORS 656.386(1). 

The c o u r t i n i t i a l l y a f f i r m e d our o r d e r , r e l y i n g on i t s d e c i s i o n i n Jones 
v. OSCI, 107 Or App 78 (19 9 1 ) . However, c i t i n g i t s r e c o n s i d e r a t i o n o r d e r i n 
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Jones v. OSCI, 108 Or App 230, 232 (1991), t h e c o u r t s u b s e q u e n t l y a l l o w e d r e c o n 
s i d e r a t i o n and w i t h d r e w i t s o p i n i o n . The c o u r t ' s a c t i o n i n Jones was based on 
t h e 1991 amendment t o ORS 656.386(1) p r o v i d i n g t h a t i f "an a t t o r n e y i s i n s t r u 
m e n t a l i n o b t a i n i n g compensation f o r a c l a i m a n t and a h e a r i n g by t h e r e f e r e e i s 
n o t h e l d , a r e a s o n a b l e a t t o r n e y f e e s h a l l be a l l o w e d . " I d . R e l y i n g on i t s 
l a t e r d e c i s i o n i n Jones, t h e c o u r t has " r e v e r s e d and remanded f o r r e c o n s i d - e r a -
t i o n o f a t t o r n e y f e e s . " 

Here, t h e r e s o l u t i o n o f t h i s d i s p u t e o c c u r r e d f o l l o w i n g a h e a r i n g , w h i l e 
t h e r e c o r d remained open. Inasmuch as a h e a r i n g was h e l d , Jones i s i n a p p l i c a 
b l e . N o t w i t h s t a n d i n g t h i s c o n c l u s i o n , on r e c o n s i d e r a t i o n , we f i n d t h a t c l a i m a n t 
i s e n t i t l e d t o an a t t o r n e y f e e award under ORS 65 6 . 3 8 6 ( 1 ) . We base t h i s c o n c l u 
s i o n on t h e f o l l o w i n g r e a s o n i n g . 

I n a l l cases i n v o l v i n g a c c i d e n t a l i n j u r i e s where a c l a i m a n t f i n a l l y p r e 
v a i l s i n an a p p e a l t o t h e Court o f Appeals o r p e t i t i o n f o r r e v i e w t o t h e Supreme 
C o u r t f r o m an o r d e r o r d e c i s i o n d e n y i n g t h e c l a i m f o r compensation, t h e c o u r t 
s h a l l a l l o w a r e a s o n a b l e a t t o r n e y f e e t o t h e c l a i m a n t ' s a t t o r n e y . ORS 
6 5 6 . 3 8 6 ( 1 ) . I n such r e j e c t e d cases where t h e c l a i m a n t p r e v a i l s f i n a l l y i n a 
h e a r i n g b e f o r e t h e r e f e r e e o r i n a r e v i e w by t h e Board i t s e l f , t h e n t h e r e f e r e e 
o r Board s h a l l a l l o w a r e a s o n a b l e a t t o r n e y f e e . I d . Thus, t h e s t a t u t e i s 
p r e m i s e d on c l a i m a n t f i n a l l y p r e v a i l i n g a g a i n s t an o r d e r o r d e c i s i o n d e n y i n g a 
c l a i m f o r compensation. G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530, 533-34 
(1988) . 

I t has been a l o n g s t a n d i n g Board p o l i c y t o h o l d a c a r r i e r u l t i m a t e l y 
d e t e r m i n e d n o t r e s p o n s i b l e f o r a c l a i m a n t ' s c o n d i t i o n n o n e t h e l e s s r e s p o n s i b l e 
f o r an a t t o r n e y f e e under ORS 656.386(1) i f t h a t c a r r i e r d e n i e s t h e c l a i m on a 
b a s i s w h i c h t h r e a t e n s t h e c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e compensation and t h e 
r e s p o n s i b l e c a r r i e r d e n i e s t h e c l a i m o n l y on r e s p o n s i b i l i t y g rounds. Ronald L. 
Warner, 40 Van N a t t a 1082, 1194 ( 1 9 8 8 ) ; Ronald J. B r o u s s a r d , 38 Van N a t t a 59, 61 
a f f ' d mem Western Employers I n s u r a n c e v. B r o u s s a r d , 82 Or App 550 ( 1 9 8 6 ) ; Karen 
J. B a t e s , s u p r a . I n r e a c h i n g such a r e s u l t , we have reasoned t h a t had t h e non-
r e s p o n s i b l e c a r r i e r conceded c o m p e n s a b i l i t y and acceded t o t h e o t h e r c a r r i e r ' s 
r e q u e s t f o r t h e d e s i g n a t i o n o f a p a y i n g agent under ORS 656.307, c l a i m a n t would 
have r e c e i v e d compensation pending r e s o l u t i o n o f t h e r e s p o n s i b i l i t y i s s u e . 
Ronald L. Warner, supra. 

Here, from t h e o u t s e t , SAIF has conceded c o m p e n s a b i l i t y o f c l a i m a n t ' s con
d i t i o n , b u t contended t h a t i t was n o t t h e r e s p o n s i b l e c a r r i e r . A f t e r i s s u i n g a 
c o m p e n s a b i l i t y / r e s p o n s i b i l i t y d e n i a l , Safeway e v e n t u a l l y acceded t o t h e i s s u a n c e 
o f a "307" o r d e r . Consequently, a "307" o r d e r was i s s u e d . However, t h e o r d e r 
was r e s c i n d e d when Safeway s u b s e q u e n t l y r e a s s e r t e d t h a t i t was d e n y i n g "compen
s a b i l i t y as w e l l as r e s p o n s i b i l i t y . " (Ex. 6 4 ) . Safeway c o n t i n u e d t o c o n t e s t 
c o m p e n s a b i l i t y a t t h e h e a r i n g . 

Under such c i r c u m s t a n c e s , i t i s apparent t h a t , b u t f o r Safeway's r e f u s a l 
t o concede t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n , c l a i m a n t would have r e 
c e i v e d compensation p u r s u a n t t o t h e "307" o r d e r p e n d i n g r e s o l u t i o n o f t h e r e 
s p o n s i b i l i t y d i s p u t e . Thus, i n accordance w i t h t h e Bates r a t i o n a l e , Safeway i s 
r e s p o n s i b l e f o r c l a i m a n t ' s a t t o r n e y f e e . 

By p l a c i n g c o m p e n s a b i l i t y i n i s s u e a t t h e h e a r i n g , Safeway r e q u i r e d c l a i m 
a n t t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f her c l a i m a g a i n s t SAIF as an a g g r a v a t i o n 
o r a g a i n s t Safeway as a "new i n j u r y . " I n o t h e r words, t h e f a c t t h a t one p o t e n 
t i a l l y r e s p o n s i b l e c a r r i e r d i d n o t c o n t e s t c o m p e n s a b i l i t y d i d n o t a l t e r t h e f a c t 
t h a t c o m p e n s a b i l i t y remained a t i s s u e . See Rodney L. Kosta, 43 Van N a t t a 180 
( 1 9 9 1 ) . Thus, because o f Safeway's c o m p e n s a b i l i t y d e n i a l , c o m p e n s a b i l i t y o f 
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c l a i m a n t ' s c o n d i t i o n was a v i a b l e i s s u e a t h e a r i n g , n o t w i t h s t a n d i n g SAIF's 
" r e s p o n s i b i l i t y o n l y " d e n i a l . 

I n r e a c h i n g t h i s c o n c l u s i o n , we acknowledge t h a t t h e p a r t i e s ' s t i p u l a t i o n 
p r o v i d e d t h a t Safeway's d e n i a l " i n c l u d i n g a l l l a t e r amendments o r c l a r i f i c a t i o n s 
s h a l l be a f f i r m e d . " N e v e r t h e l e s s , were we t o i n t e r p r e t t h a t p r o v i s i o n l i t e r 
a l l y , c l a i m a n t would n o t be e n t i t l e d t o any compensation because Safeway's con
t e n t i o n t h a t her c o n d i t i o n was n o t compensable would have been " a f f i r m e d . " Fur
t h e r m o r e , as r e c o g n i z e d i n a p r i o r p r o v i s i o n o f t h e s t i p u l a t i o n , SAIF was r e 
s c i n d i n g i t s r e s p o n s i b i l i t y d e n i a l and a g r e e i n g " t o p r o c e s s c l a i m a n t ' s c l a i m f o r 
her a s t h m a t i c c o n d i t i o n . " Thus, i n e f f e c t , t h e p a r t i e s acknowledged t h a t c l a i m 
a n t ' s c o n d i t i o n was compensable and agreed t h a t SAIF was r e s p o n s i b l e f o r t h a t 
compensable c o n d i t i o n . C o n s i d e r i n g such an acknowledgment, i t l o g i c a l l y f o l l o w s 
t h a t c l a i m a n t overcame t h e c o m p e n s a b i l i t y p o r t i o n o f Safeway's d e n i a l . See 
Karen J. Bates, s u p r a . 

I n c o n c l u s i o n , we f i n d t h a t Safeway's r e f u s a l t o accede t o t h e compens
a b i l i t y o f c l a i m a n t ' s c o n d i t i o n p r e v e n t e d t h e issuance o f a "307" o r d e r . Fur
t h e r m o r e , because c l a i m a n t u l t i m a t e l y overcame t h e c o m p e n s a b i l i t y p o r t i o n o f 
Safeway's d e n i a l , we c o n c l u d e t h a t she i s e n t i t l e d t o an a t t o r n e y f e e award 
under ORS 656.386(1) t o be p a i d by Safeway. 

For purposes o f d e t e r m i n i n g a r e a s o n a b l e assessed a t t o r n e y f e e , we con
s i d e r t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4). A f t e r c o n s i d e r i n g t h o s e f a c 
t o r s , we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e p r e - h e a r i n g r e s c i s 
s i o n o f Safeway's c o m p e n s a b i l i t y d e n i a l i s $4,650, t o be p a i d by Safeway. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f 
s e r v i c e s ) , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e r i s k t h a t c l a i m a n t ' s 
a t t o r n e y ' s e f f o r t s m i g h t go uncompensated. 

I n making t h i s d e t e r m i n a t i o n , we have not c o n s i d e r e d any o f c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s r e n d e r e d subsequent t o t h e Referee's o r d e r . S i n c e an a t t o r 
ney f e e i s n o t "compensation," c l a i m a n t d i d n o t f i n a l l y p r e v a i l a f t e r remand " i n 
r e s p e c t t o any c l a i m o r award f o r compensation" as r e q u i r e d by ORS 6 5 6 . 3 8 8 ( 1 ) . 
E r n e s t C. R i c h t e r , 44 Van N a t t a 101 ( 1 9 9 2 ) , on r e c o n 44 Van N a t t a 118 ( 1 9 9 2 ) ; 
Juan A. G a r c i a , 43 Van N a t t a 2813 ( 1 9 9 1 ) ; Cleo I . Beswick, 43 Van N a t t a 1314 
( 1 9 9 1 ) . Thus, any o f c l a i m a n t ' s counsel's e f f o r t s d e v o t e d t o d e f e n d i n g t h e Ref
e r e e ' s o r d e r and t o r e v e r s i n g our p r i o r d e c i s i o n are i r r e l e v a n t t o a d e t e r m i n a 
t i o n o f a r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t t h e hear
i n g l e v e l . See E r n e s t C. R i c h t e r , supra. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d November 2 1 , 
1988, as r e c o n s i d e r e d January 4, 1989, i s a f f i r m e d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
VIRGIL D. KELLER, Claimant 

WCB Case No. 89-18916 
ORDER ON REVIEW (REMANDING) 

R i c k W. R o l l , Claimant Attorney-
Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M i c h a e l Johnson's 
o r d e r w h i c h d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g i n r e l a t i o n t o t h e e x t e n t 
o f c l a i m a n t ' s permanent d i s a b i l i t y on t h e ground t h a t a l t h o u g h t i m e l y f i l e d as 
t o t h e March 8, 1989 D e t e r m i n a t i o n Order i n q u e s t i o n , t h e h e a r i n g r e q u e s t d i d 
n o t seek r e v i e w o f t h a t o r d e r . I n i t s respondent's b r i e f , t h e SAIF C o r p o r a t i o n 
c o n t e n d s t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was u n t i m e l y f i l e d . On r e v i e w , t h e 
i s s u e i s j u r i s d i c t i o n . We r e v e r s e and remand. 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable knee i n j u r y on March 8, 1980. The c l a i m 
was a c c e p t e d and o v e r t h e course o f t h e succeeding y e a r s , t h e r e have been sev
e r a l r e o p e n i n g s and c l o s u r e s . 

On March 8, 1989, a D e t e r m i n a t i o n Order i s s u e d w h i c h awarded c l a i m a n t 90 
p e r c e n t (288 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y and t e m p o r a r y 
t o t a l d i s a b i l i t y compensation. 

On March 8, 1989, SAIF conducted a " c l a i m a u d i t " and d i s c o v e r e d t h a t c e r 
t a i n t e m p o r a r y d i s a b i l i t y compensation had n o t been r e f l e c t e d on t h e March 8, 
1989 D e t e r m i n a t i o n Order. (Ex. 7 3 ) . On t h e same day, t h e E v a l u a t i o n S e c t i o n o f 
t h e Workers' Compensation D i v i s i o n r e c e i v e d i n s t r u c t i o n s t o m o d i f y t h e t e m p o r a r y 
d i s a b i l i t y award i n t h e March 8, 1989 D e t e r m i n a t i o n Order. The t a s k was p e r 
formed by E v a l u a t o r "L.K.N?" on March 30, 1989. (Ex. 7 5 ) . On A p r i l 3, 1989, a 
D e t e r m i n a t i o n Order i s s u e d d e c l a r i n g i n t e r a l i a t h a t : 

" t h e department, on March 8, 1989, i s s u e d a D e t e r m i n a t i o n on 
y o u r c l a i m . That d e t e r m i n a t i o n was i n c o r r e c t and i s hereby c o r 
r e c t e d by t h e f o l l o w i n g s t a t e m e n t : You are e n t i t l e d t o a d d i t i o n a l 
c ompensation f o r temporary d i s a b i l i t y , l e s s t i m e worked, as f o l l o w s : 
f o r t e m p o r a r y t o t a l d i s a b i l i t y from August 16, 1985 t h r o u g h A p r i l 
16, 1986, ( p e r O p i n i o n and Order da t e d November 10, 1987), and f o r 
t e m p o r a r y t o t a l d i s a b i l i t y from A p r i l 17, 1986 ( p e r S t i p u l a t i o n 
d a t e d F e b r u a r y 11, 1988), t h r o u g h December 28, 1988. N o t i c e : t h i s 
Order becomes a p a r t o f and s h o u l d be a t t a c h e d t o t h e p r i o r D e t e r m i 
n a t i o n Order, wh i c h remains t h e same i n a l l o t h e r r e s p e c t s . " (Ex. 
75-1) (Emphasis added). 

On September 2 1 , 1989, c l a i m a n t ' s a t t o r n e y m a i l e d a r e q u e s t f o r h e a r i n g t o 
t h e Board. The r e q u e s t was a t t a c h e d t o a t r a n s m i t t a l l e t t e r and s p e c i f i c a l l y 
s t a t e d t h a t i t r e l a t e d t o "4-3-89 D.O.," and t h a t t h e s p e c i f i c i s s u e s were 
"scheduled-perm. p a r t . d i s . * * * unscheduled-perm. p a r t . d i s . * * * p r e m a t u r e 
c l o s u r e . " (Ex. 80B). The r e q u e s t was m a i l e d by c e r t i f i e d m a i l . 

On December 22, 1989, c l a i m a n t ' s a t t o r n e y m a i l e d a " s u p p l e m e n t a l r e q u e s t 
f o r h e a r i n g " by c e r t i f i e d t r a n s m i t t a l l e t t e r o f t h e same d a t e . The s u p p l e m e n t a l 
r e q u e s t i d e n t i f i e d t h e i s s u e as "permanent t o t a l d i s a b i l i t y . " The r e q u e s t made 
no r e f e r e n c e t o any D e t e r m i n a t i o n Order. (Ex. 84D-a). 
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FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s September 2 1 , 1989 r e q u e s t f o r h e a r i n g was t i m e l y f i l e d as t o 
b o t h t h e March 8, 1989 and A p r i l 3, 1989 D e t e r m i n a t i o n O r d e r s . 

CONCLUSIONS'OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s September 2 1 , 1989 r e q u e s t f o r hear
i n g was t i m e l y f i l e d as t o b o t h D e t e r m i n a t i o n Orders. We agree, and adopt t h e 
Re f e r e e ' s r e a s o n i n g and c o n c l u s i o n on t h e q u e s t i o n o f t i m e l i n e s s . 

The R e f e r e e a l s o concluded, however, t h a t t h e i s s u e o f e x t e n t o f c l a i m 
a n t ' s permanent d i s a b i l i t y was n o t p r o p e r l y b e f o r e him, because t h e September 
2 1 , 1989 r e q u e s t c i t e d o n l y t h e A p r i l 3, 1989 D e t e r m i n a t i o n Order w h i c h d i d n o t 
address t h e i s s u e . The Referee c i t e d McGinnis v. T i g a r d School D i s t r i c t #23J, 
87 Or App 363 ( 1 9 8 7 ) , i n s u p p o r t o f t h a t c o n c l u s i o n . We f i n d t h a t McGinnis does 
n o t a p p l y , and r e v e r s e . 

The i s s u e i n McGinnis was whether a r e q u e s t f o r h e a r i n g was t i m e l y f i l e d 
f r o m a J u l y 19, 1984 D e t e r m i n a t i o n Order awarding c l a i m a n t permanent d i s a b i l i t y . 
S p e c i f i c a l l y , i n McGinnis, SAIF r e q u e s t e d r e c o n s i d e r a t i o n o f t h e s u b j e c t o r d e r 
based on new m e d i c a l e v i d e n c e . On August 16, 1984, a second D e t e r m i n a t i o n Order 
i s s u e d , w h i c h s t a t e d t h a t t h e a d d i t i o n a l i n f o r m a t i o n d i d n o t r e q u i r e any m o d i f i 
c a t i o n o f t h e f i r s t o r d e r . Both o r d e r s c o n t a i n e d a r e g u l a r f o r m n o t i c e o f t h e 
r i g h t t o r e q u e s t a h e a r i n g . The c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g w h i c h was 
t i m e l y as t o t h e second o r d e r b u t which was u n t i m e l y as t o t h e f i r s t o r d e r . The 
Board c o n c l u d e d t h a t as t o t h e f i r s t o r d e r , t h e r e q u e s t was u n t i m e l y and a f f i r m 
ed t h e r e f e r e e ' s d i s m i s s a l . The c o u r t agreed. A f t e r t h e c o u r t acknowledged 
t h a t t h e h e a r i n g was t i m e l y as t o t h e second o r d e r , t h e c o u r t h e l d t h a t t h e 
o r d e r d i d n o t address t h e i s s u e o f e x t e n t o f permanent d i s a b i l i t y e x c e p t t o say 
t h a t t h e p r i o r o r d e r was n o t m o d i f i e d . The c o u r t c o n c l u d e d t h a t s i n c e t h e 
c l a i m a n t d i d n o t t i m e l y appeal from t h e f i r s t o r d e r , t h a t o r d e r became f i n a l , 
and t h e Board l a c k e d j u r i s d i c t i o n over t h e s u b j e c t m a t t e r o f t h a t o r d e r . 

Here, however, we have found t h a t t h e h e a r i n g r e q u e s t was t i m e l y f i l e d as 
t o b o t h D e t e r m i n a t i o n Orders. T h e r e f o r e , u n l i k e i n McGinnis, t h e i s s u e does n o t 
con c e r n t i m e l i n e s s o f t h e h e a r i n g r e q u e s t . The q u e s t i o n i s whether c l a i m a n t ' s 
t i m e l y h e a r i n g r e q u e s t a p p l i e d t o and o p e r a t e d as an appeal f r o m t h e March 8, 
1989 D e t e r m i n a t i o n Order's d i s p o s i t i o n o f t h e q u e s t i o n o f permanent d i s a b i l i t y . 

We c o n c l u d e t h a t c l a i m a n t p e r f e c t e d an appeal f r o m t h e March 8, 1989 
o r d e r , and t h e i s s u e o f permanent d i s a b i l i t y was p r o p e r l y b e f o r e t h e R e f e r e e . 
The A p r i l 3, 1989 D e t e r m i n a t i o n Order m o d i f i e d s u b s t a n t i v e p r o v i s i o n s o f t h e 
p r i o r o r d e r t o t h e e x t e n t t h a t t h e p r i o r o r d e r was e s s e n t i a l l y superseded. The 
second o r d e r e x p r e s s l y i n c o r p o r a t e d t h e terms o f t h e March 1989 o r d e r , e x c e p t as 
t h a t o r d e r had been m o d i f i e d . Thus, c l a i m a n t ' s r e q u e s t f o r h e a r i n g w h i c h c i t e d 
t h e A p r i l 3, 1989 o r d e r d i d , by t h a t f a c t , p e r f e c t an appeal f r o m t h o s e p r o v i 
s i o n s o f t h e p r i o r o r d e r w h i c h were i n c o r p o r a t e d by r e f e r e n c e . See Connie R. 
Walker, 40 Van N a t t a 84 (1988) (where Referee's second o r d e r s p e c i f i c a l l y modi
f i e s f i r s t o r d e r , r e q u e s t f o r Board r e v i e w o f second o r d e r i n c l u d e s f i r s t 
o r d e r ) . We f u r t h e r c o n c l u d e t h a t t h e r e q u e s t f o r h e a r i n g e l i m i n a t e d any p o s s i 
b l e cause f o r doubt about t h e . i s s u e s b e i n g r a i s e d , by s p e c i f i c a l l y s t a t i n g t h a t 
t h e i s s u e s a r e schedul e d and unscheduled permanent d i s a b i l i t y and p r e m a t u r e c l o 
s u r e . Thus, t h e c o n t e n t s o f c l a i m a n t ' s r e q u e s t f o r h e a r i n g gave SAIF ample no
t i c e o f t h e i s s u e s f o r h e a r i n g and br o u g h t t h o s e i s s u e s p r o p e r l y b e f o r e t h e 
Re f e r e e . 

Should we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h 
e r w i s e i n s u f f i c i e n t l y developed, we may remand t o t h e r e f e r e e f o r f u r t h e r 
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e v i d e n c e t a k i n g , c o r r e c t i o n o r o t h e r necessary a c t i o n . See ORS 65 6 . 2 9 5 ( 5 ) . 
C o n s i d e r i n g t h e c i r c u m s t a n c e s o f t h i s case, we conclude t h a t remand i s t h e 
a p p r o p r i a t e a c t i o n . 

The Referee's o r d e r i n d i c a t e s t h a t i t was de c i d e d t h a t t h e H e a r i n g s D i v i 
s i o n would b i f u r c a t e t h i s m a t t e r so t h a t a l l q u e s t i o n s r e l a t i n g t o j u r i s d i c t i o n 
w o u l d f i r s t be r e s o l v e d and t h e n , i f i t were d e c i d e d t h a t t h e H e a r i n g s D i v i s i o n 
had j u r i s d i c t i o n , a n o t h e r h e a r i n g would be convened d u r i n g which t h e e x t e n t o f 
permanent p a r t i a l d i s a b i l i t y would be c o n s i d e r e d . The Referee c o n c l u d e d t h a t he 
d i d n o t have j u r i s d i c t i o n t o hear t h i s m a t t e r . Thus, t h e r e was no t e s t i m o n y o r 
argument on t h e i s s u e o f t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y a t t h e h e a r i n g . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e r e c o r d has been incom
p l e t e l y d e v e l o p e d . A c c o r d i n g l y , we remand t h i s m a t t e r t o Referee M i c h a e l V. 
Johnson f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r , t o be condu c t e d i n 
any manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e t o a l l p a r t i e s . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 2, 1991 i s r e v e r s e d . The m a t t e r i s r e 
manded t o Referee M i c h a e l Johnson f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o r d e r . 

A p r i l 15, 1992 C i t e as 44 Van N a t t a 797 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
FELIPE A. ROCHA, Claimant 
WCB Case No. 90-17478 

ORDER ON REVIEW 
Q u i n t i n B. E s t e l l , Claimant A t t o r n e y 

J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r w h i c h s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s h e r n i a c o n d i t i o n c l a i m . SAIF a l s o a s s e r t s 
c l a i m a n t ' s c l a i m i s p r o c e d u r a l l y b a r r e d by l a c k o f t i m e l y n o t i c e . On r e v i e w , 
t h e i s s u e s a r e j u r i s d i c t i o n and c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

I n t h e p r e s e n t case, SAIF contends t h a t , d u r i n g c l o s i n g argument, i t 
r a i s e d t h e i s s u e o f f a i l u r e t o g i v e t i m e l y n o t i c e and p r e j u d i c e due t o f a i l u r e 
t o g i v e t i m e l y n o t i c e . C l o s i n g arguments were not r e c o r d e d . C l a i m a n t e x p r e s s l y 
d i s p u t e s t h a t l a c k o f t i m e l y n o t i c e was ever r a i s e d a t h e a r i n g . C l a i m a n t as
s e r t s t h a t SAIF r a i s e d t h e i s s u e f o r t h e f i r s t t i m e on Board r e v i e w . However, 
even i f SAIF r a i s e d t h e i s s u e f o r t h e f i r s t t i m e i n c l o s i n g argument, we con
c l u d e t h a t SAIF d i d n o t p r o p e r l y r a i s e t h e i s s u e o f t i m e l i n e s s . See L e s l i e 
Thomas, 44 Van N a t t a 200 (1992) ( i s s u e o f u n t i m e l y c l a i m f i l i n g n o t p r o p e r l y 
r a i s e d when f i r s t a s s e r t e d d u r i n g c l o s i n g arguments). 

I n t h e a l t e r n a t i v e , even i f SAIF had p r o p e r l y r a i s e d t h e i s s u e o f c l a i m 
a n t ' s a l l e g e d l y l a t e c l a i m f i l i n g , SAIF has not proven a c t u a l p r e j u d i c e by 
f a i l u r e t o r e c e i v e t i m e l y n o t i c e i n s o f a r as passage o f t i m e a l o n e i s n o t s u f f i 
c i e n t t o meet SAIF's burden o f p r o o f . Argonaut I n s . Co. v. Mock, 95 Or App 1, 
r e v den 308 Or 79 (1 9 8 9 ) . 
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L a t e f i l i n g o f n o t i c e may be excused i f t h e i n s u r e r has n o t been p r e j u 
d i c e d by f a i l u r e t o r e c e i v e t i m e l y n o t i c e . The i n s u r e r has t h e burden o f p r o v 
i n g p r e j u d i c e . I n k l e y v. F o r e s t F i b e r Products Co., 288 Or 337, 348 ( 1 9 8 0 ) ; 
F o r d v. SAIF, 71 Or App 825, 831, r e v den 299 Or 118 ( 1 9 8 5 ) ; S a t t e r f i e l d v. 
Compensation Dept., 1 Or App 524, 529 (1970). S p e c i f i c a l l y , t h e i n s u r e r must 
p r o v e a c t u a l p r e j u d i c e w h i c h o c c u r r e d a f t e r e x p i r a t i o n o f t h e 30-day n o t i c e 
p e r i o d . Grimes v. SAIF, 87 Or App 597, 601 ( 1 9 8 7 ) ; Ford v. SAIF, s u p r a , 71 Or 
App a t 828; McNett v. Roy-Ladd Const. Co., 46 Or App 601, 605, r e v den 289 Or 
588 ( 1 9 8 0 ) . An i n s u r e r must o f f e r f a c t s , n o t merely c o n c l u s o r y s t a t e m e n t s o r 
s p e c u l a t i o n , t o make i t s showing. N a t i o n a l Farm I n s . v. S c o f i e l d , 57 Or App 23, 
26 ( 1 9 8 2 ) . Moreover, i t i s i m p o r t a n t t h a t t h e e m p l o y e r / i n s u r e r i d e n t i f y p r e 
c i s e l y i n what way i t was a c t u a l l y p r e j u d i c e d . See Aetna v. Kupetz, 106 Or App 
670, 675 ( 1 9 9 1 ) . 

Here, SAIF argues t h a t t h e d e l a y " . . . d e s t r o y e d any p o s s i b i l i t y f o r t h e 
employer t o i n v e s t i g a t e t h e ci r c u m s t a n c e s o f t h e a l l e g e d i n c i d e n t , i n t e r v i e w co
w o r k e r s o r s u p e r v i s o r s , o r have c l a i m a n t examined by an independent m e d i c a l 
p a n e l i n a more t i m e l y manner." (App. Br. a t 5 ) . We d i s a g r e e . 

SAIF a s s e r t s t h a t : "Had c l a i m a n t g i v e n t h e employer a s p e c i f i c i n c i d e n t , 
t h e employer c o u l d have d e t e r m i n e d t h e d a t e o f i n j u r y . " (App. Br. a t 5 ) . We do 
no t f i n d SAIF's a l l e g e d u n c e r t a i n t y over t h e p r e c i s e d a t e o f i n j u r y t o be r e l e 
v a n t i n e s t a b l i s h i n g p r e j u d i c e . SAIF has n o t d i s p u t e d t h e f a c t t h a t c l a i m a n t 
was p e r f o r m i n g heavy work i n v o l v i n g l i f t i n g and c a r r y i n g s t e e l f i r e d o o r s d u r i n g 
t h e t i m e i n q u e s t i o n . E s s e n t i a l l y , SAIF's argument i s t h a t c l a i m a n t i s n o t 
c r e d i b l e . The Re f e r e e , however, found c l a i m a n t and h i s w i f e c r e d i b l e . The 
f i n d i n g o f c r e d i b i l i t y i s c e n t r a l . The Referee observed t h e i r demeanor and man
ner o f t e s t i f y i n g , and t h e c r e d i b i l i t y f i n d i n g i s based, a t l e a s t i n p a r t , on 
t h o s e o b s e r v a t i o n s . C l a i m a n t ' s t e s t i m o n y was p l a u s i b l e , i n t e r n a l l y c o n s i s t e n t 
and was c o r r o b o r a t e d i n p a r t by h i s c o u s i n and h i s t r e a t i n g p h y s i c i a n , Dr. 
Mc C u l l y . 

S p e c i f i c a l l y , Dr. McCully r e p o r t e d t h a t " t h e p a t h o l o g i c f i n d i n g s r e g a r d i n g 
[ c l a i m a n t ' s ) h e r n i a d i d indeed c o n f i r m i t s c h r o n i c l o n g e v i t y and i s p r o b a b l y 
c o n s i s t e n t w i t h h i s h i s t o r y o f i n j u r y a t work." (Ex. 1 0 ) . At d e p o s i t i o n , Dr. 
Mc C u l l y t h o r o u g h l y e x p l a i n e d h i s o p i n i o n i n which he found t h a t c l a i m a n t ' s work 
c o n s t i t u t e d t h e major c o n t r i b u t i n g cause o f h i s h e r n i a c o n d i t i o n . (Ex. 1 1 ) . 
F u r t h e r , Dr. McCully o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n would have r e q u i r e d t r e a t 
ment even b e f o r e t h e subsequent event o f h i s c h i l d s t e p p i n g on h i s abdomen. 
A c c o r d i n g l y , we a r e n o t persuaded t h a t SAIF was p r e j u d i c e d by t h e f a c t t h a t a 
p r e c i s e d a t e o f i n j u r y has n o t been e s t a b l i s h e d . 

SAIF a l s o contends t h a t i t was p r e j u d i c e d by n o t b e i n g a b l e t o i n t e r v i e w 
c o - w o r k e r s o r s u p e r v i s o r s . A g a i n , SAIF has n o t o f f e r e d s p e c i f i c f a c t s t o e s t a b 
l i s h a c t u a l p r e j u d i c e . SAIF's sta t e m e n t s a r e merely c o n c l u s o r y . SAIF has n o t 
i d e n t i f i e d w h i c h c o - w o r k e r s / s u p e r v i s o r s i t was unable t o i n t e r v i e w . SAIF has 
n o t e x p l a i n e d how a d e l a y i n r e p o r t i n g o f t h e i n c i d e n t made i t u n a b l e t o i n t e r 
v i e w w i t n e s s e s o r how i t would have b e n e f i t e d i f i n t e r v i e w s were c o n d u c t e d 
w i t h i n 30 days. Moreover, t h e r e c o r d r e v e a l s t h a t even a f t e r r e c e i p t o f n o t i c e 
o f t h e c l a i m , SAIF d i d n o t p r o m p t l y i n t e r v i e w p o t e n t i a l w i t n e s s e s . See Paul M. 
Johnson, 40 Van N a t t a 532, 534 (19 8 8 ) . 

F i n a l l y , SAIF m a i n t a i n s t h a t i t was p r e j u d i c e d by n o t b e i n g a b l e t o " . . 
. have c l a i m a n t examined by an independent m e d i c a l p a n e l i n a more t i m e l y 
manner." (App. Br. a t 5 ) . We n o t e , however, t h a t a l t h o u g h c l a i m a n t made h i s 
c l a i m i n August 1990, SAIF never had him examined by an independent m e d i c a l 
p a n e l . I n s t e a d , SAIF had Dr. Nor t o n conduct a m e d i c a l r e c o r d r e v i e w . Moreover, 
even Dr. N o r t o n ' s r e v i e w was not conducted u n t i l November 1990. 
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Con s e q u e n t l y , based on t h e a f o r e m e n t i o n e d f a c t s and t h e r e c o r d as a whole, 
we a r e n o t persuaded t h a t SAIF has proven a c t u a l p r e j u d i c e as a r e s u l t o f un
t i m e l y n o t i c e o f t h e a c c i d e n t . Thus, t h e c l a i m was not b a r r e d by f a i l u r e t o 
g i v e n o t i c e w i t h i n 30 days o f t h e i n j u r y under ORS 656.265(1) and ( 2 ) . 

Inasmuch as t h e SAIF C o r p o r a t i o n has r e q u e s t e d r e v i e w and c l a i m a n t ' s com
p e n s a t i o n has n o t been d i s a l l o w e d o r reduced, c l a i m a n t i s e n t i t l e d t o a re a s o n 
a b l e a t t o r n e y f e e award. ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4), and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e assessed f e e f o r c l a i m a n t ' s counsel's s e r v i c e s on Board r e v i e w i s $950, 
t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d May 28, 1991 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $950, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

A p r i l 16, 1992 C i t e as 44 Van N a t t a 799 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SARAH J . ROYSE, Claimant 
Own Moti o n No. 91-0532M 

OWN MOTION ORDER 
Steven E. Benson, Claimant A t t o r n e y 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g 
o f h e r A p r i l 22, 1983 compensable l e f t knee i n j u r y . C l a i m a n t ' s a g g r a v a t i o n 
r i g h t s e x p i r e d on March 8, 1989. By an August 30, 1991 S t i p u l a t i o n and Order, 
SAIF a u t h o r i z e d a d i a g n o s t i c a r t h r o s c o p y . However, i t opposes t h e r e o p e n i n g o f 
c l a i m a n t ' s c l a i m f o r payment o f temporary d i s a b i l i t y compensation, c o n t e n d i n g 
t h a t c l a i m a n t has removed h e r s e l f from t h e work f o r c e . 

We may e x e r c i s e our own mo t i o n a u t h o r i t y and reopen c l a i m a n t ' s c l a i m f o r 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation i f she has s u s t a i n e d a w o r s e n i n g o f 
her compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r 
o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . 

However, i n o r d e r t o q u a l i f y f o r t h e payment o f t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n , c l a i m a n t must have been i n t h e work f o r c e a t t h e t i m e o f t h e worsen
i n g . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) ; O u t r i g h t v. 
Weyerhaeuser Company, 229 Or 290 (1985). SAIF contends t h a t c l a i m a n t had w i t h 
drawn f r o m t h e work f o r c e . Claimant has not responded t o SAIF's c o n t e n t i o n . 
C l a i m a n t has t h e burden o f p r o o f on t h i s i s s u e and must p r o v i d e e v i d e n c e , such 
as c o p i e s o f paycheck s t u b s , income t a x forms, unemployment compensation 
r e c o r d s , a l i s t o f employers where c l a i m a n t l o o k e d f o r work, a l e t t e r f r o m t h e 
employer, o r a l e t t e r f rom a d o c t o r s t a t i n g t h a t a work s e a r c h w o u ld be f u t i l e 
because o f c l a i m a n t ' s compensable c o n d i t i o n . A c c o r d i n g l y , because such e v i d e n c e 
i s l a c k i n g , we deny c l a i m a n t ' s r e q u e s t f o r temporary d i s a b i l i t y c ompensation. 
See i d . 

C l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l expenses p u r s u a n t t o ORS 656.245 i s n o t 
a f f e c t e d by t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ARTHUR M. MILLER, Claimant 

Own M o t i o n No. 92-0113M 
OWN MOTION ORDER 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g 
o f h i s June 25, 1979 compensable l e f t knee b r u i s e and t o r n meniscus. C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s e x p i r e d on March 12, 1985. SAIF has ac c e p t e d t h e compens
a b i l i t y o f c l a i m a n t ' s c u r r e n t need f o r a l e f t knee a r t h r o s c o p i c s u r g e r y w h i c h 
i n c l u d e s a debridement and a l i m i t e d l a t e r a l p a r a p a t e l l a r a r t h r o t o m y t o remove 
t h e e x o s t o s i s o f f t h e p a t e l l a . SAIF recommends t h a t h i s c l a i m be reopened f o r 
f u r t h e r payment o f te m p o r a r y d i s a b i l i t y compensation. 

We may e x e r c i s e our own m o t i o n a u t h o r i t y and reopen c l a i m a n t ' s c l a i m f o r 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation i f he has s u s t a i n e d a w o r s e n i n g o f 
h i s compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r 
o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . We c o n c l u d e t h a t 
c l a i m a n t has s u s t a i n e d such a worsening. 

N e v e r t h e l e s s , he i s not e n t i t l e d t o a d d i t i o n a l t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n u n l e s s t h e w o r s e n i n g has r e s u l t e d i n l o s t wages. Dawkins v. P a c i f i c 
Motor T r u c k i n g , 308 Or 254, 258 (19 8 9 ) ; C u t r i q h t v. Weyerhaeuser Company, 229 
Or 290 ( 1 9 8 5 ) . On Februa r y 22, 1992, c l a i m a n t w r o t e a l e t t e r t o SAIF s t a t i n g 
t h a t he had n o t v o l u n t a r i l y removed h i m s e l f from t h e work f o r c e . He s t a t e s he 
worked p a r t - t i m e u n t i l he was l a i d o f f i n February 1991, and he has n o t been 
a b l e t o f i n d work s i n c e t h e n . However, c l a i m a n t d i d n o t s u b m i t any ev i d e n c e i n 
t h e way o f e i t h e r t h e names, addresses and t e l e p h o n e numbers o f employers con
t a c t e d w h i l e l o o k i n g f o r work o r o f unemployment b e n e f i t s r e c e i v e d . Nor has he 
s u b m i t t e d e v i d e n c e t o prove t h a t h i s compensable i n j u r y made i t i m p o s s i b l e f o r 
him t o o b t a i n o r p e r f o r m work f o r which he i s q u a l i f i e d . By l e t t e r d a t e d Jan
u a r y 29, 1992, Dr. B a r o f f s t a t e s t h a t c l a i m a n t ' s c u r r e n t knee c o n d i t i o n i s ham
p e r i n g h i s a b i l i t y t o walk and i s i n t e r f e r i n g w i t h h i s l i f e s t y l e . That l e t t e r 
a l o n e i s n o t s u f f i c i e n t m e d i c a l evidence t o prove t h a t c l a i m a n t i s u n a b l e t o 
work. See Dawkins, supra. A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r t e m p o r a r y d i s 
a b i l i t y compensation i s d e n i e d . See i d . 

C l a i m a n t ' s e n t i t l e m e n t t o medi c a l b e n e f i t s p u r s u a n t t o ORS 656.245 i s n o t 
a f f e c t e d by t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CINDY L. SANDERS-AHERN, Claimant 
WCB Case Nos. 91-00477 & 90-16283 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f her a g g r a v a t i o n c l a i m f o r a back c o n d i t i o n ; and (2) 
u p h e l d L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f her "new i n j u r y " 
c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and, i f 
t h e c l a i m i s compensable, r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " b u t n o t h i s " U l t i m a t e F i n d i n g s 
o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y cases, t h e t h r e s h o l d i s s u e i s compens
a b i l i t y . Joseph L. Woodward, 39 Van N a t t a 1163, 1164 ( 1 9 8 7 ) . I f t h e c l a i m i s 
compensable, t h e n t h e t r i e r o f f a c t must address t h e i s s u e o f r e s p o n s i b i l i t y . 
See R u n f t v. SAIF, 303 Or 493, 498-99 (1987). 

The R e f e r e e s t a t e d t h a t h i s " f i r s t t a s k [was] t o d e t e r m i n e whether t h e 
compensable 1987 i n j u r y combined w i t h [ c l a i m a n t ' s ] p r e e x i s t i n g p s y c h o l o g i c a l 
c o n d i t i o n s t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , " c i t i n g ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . (O&O p . 4 ) . However, because t h e r e i s no p e r s u a s i v e e v i d e n c e 
t h a t a compensable i n j u r y combined w i t h a p r e e x i s t i n g d i s e a s e o r c o n d i t i o n i n 
t h i s case, ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s i n a p p l i c a b l e . 

C o n c e r n i n g t h e t h r e s h o l d c o m p e n s a b i l i t y i s s u e , we n o t e c l a i m a n t ' s argument 
t h a t h er p s y c h o l o g i c a l and p h y s i c a l c o n d i t i o n s , b o t h p r e v i o u s l y deemed compens
a b l e , have n o t changed and, c o n s e q u e n t l y , t h a t t h e y a r e b o t h s t i l l compensable. 
C l a i m a n t a l s o contends t h a t , t o t h e e x t e n t t h a t her c u r r e n t problems a r e psycho
l o g i c a l i n o r i g i n , t h e y a r e compensable n o n e t h e l e s s , because i t i s t h e "law o f 
t h e case" t h a t h er p s y c h o l o g i c a l c o n d i t i o n i s compensable. We d i s a g r e e . 

A p r i o r Referee found c l a i m a n t ' s t h e n - c u r r e n t p s y c h o l o g i c a l c o n d i t i o n com
p e n s a b l e when i t was diagnosed as adju s t m e n t d i s o r d e r w i t h mixed e m o t i o n a l r e a c 
t i v e a n x i e t y and m i l d d e p r e s s i o n i n 1988. (See Ex. 8 ) . However, t h e same Ref
eree a l s o f o u n d t h a t c l a i m a n t ' s compensable, p s y c h o l o g i c a l c o n d i t i o n r e s o l v e d by 
Jan u a r y 1989. ( I d . a t p. 3 ) . Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m 
a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n i s not a c o n t i n u a t i o n o f t h e c o n d i t i o n 
f o u n d compensable i n 1988. Moreover, i n view o f p e r s u a s i v e e v i d e n c e i n d i c a t i n g 
t h a t c l a i m a n t has a noncompensable p s y c h o l o g i c a l c o n d i t i o n , w h i c h p r e e x i s t e d 
b o t h employment exposures, p s y c h o l o g i c a l e x p l a n a t i o n s f o r t h e r e c e n t back p r o b 
lems do n o t s u p p o r t her c l a i m t h a t her back c o n d i t i o n i s work r e l a t e d . Conse
q u e n t l y , we proceed t o c o n s i d e r c l a i m a n t ' s c l a i m s under t h e law e s t a b l i s h i n g her 
burdens as t o each i n s u r e r . 

A g g r a v a t i o n c l a i m 

C l a i m a n t seeks c l a i m r e o p e n i n g by SAIF, t h e i n s u r e r r e s p o n s i b l e f o r her 
1988 low back c o n d i t i o n (diagnosed as c o n t u s i o n and s t r a i n t o t h e d o r s a l and 
lumbar s p i n e ) as w e l l as t h e 1988-1989 temporary p s y c h o l o g i c a l c o n d i t i o n . 
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R e g a r d i n g a g g r a v a t i o n c l a i m s , ORS 656.273(1) p r o v i d e s i n r e l e v a n t p a r t : 
" [ A ] n i n j u r e d w orker i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g m e d i c a l 
s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t i n g from t h e o r i g i n a l i n j u r y . " We have 
h e l d t h a t a compensable w o r s e n i n g i s e s t a b l i s h e d by p r o o f t h a t t h e compensable 
i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n (so l o n g as no 
o f f - t h e - j o b i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e c o n d i t i o n ) . Robert E. 
Leatherman, 43 Van N a t t a 1678 ( 1 9 9 1 ) . We have a l s o h e l d t h a t t h e t r a d i t i o n a l 
d e f i n i t i o n o f a "worsened c o n d i t i o n , " i . e . , an i n c r e a s e i n symptoms o r a p a t h o 
l o g i c a l change r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y , remains i n t a c t . See 
L e r o y Frank, 43 Van N a t t a 1950 ( 1 9 9 1 ) . ORS 656.273(1) a l s o r e q u i r e s t h a t t h e 
c l a i m e d worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y be e s t a b l i s h e d by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . 

C l a i m a n t ' s t e s t i m o n y s u p p o r t s a f i n d i n g t h a t her back symptoms worsened, 
a t l e a s t t e m p o r a r i l y , subsequent t o c l a i m c l o s u r e i n August 1990. However, 
c l a i m a n t ' s c o m p l a i n t s do n o t c a r r y her burden i n t h e p r e s e n t case, f o r t h e f o l 
l o w i n g r e a s o n s . 

F i r s t , p e r s u a s i v e m e d i c a l evidence r e l a t e s c l a i m a n t ' s r e c e n t back com
p l a i n t s t o her p r e e x i s t i n g noncompensable p s y c h o l o g i c a l c o n d i t i o n , r a t h e r t h a n 
t o t h e compensable i n j u r y . (See Exs. 23-5, 25-1, 28-6-7, 3 0 - 2 ) . Second, t h e 
m e d i c a l e v i d e n c e o f f e r e d i n s u p p o r t o f t h e a g g r a v a t i o n c l a i m i s n o t i t s e l f sup
p o r t e d by o b j e c t i v e f i n d i n g s , as r e q u i r e d by ORS 6 5 6 . 2 7 3 ( 1 ) . I n r e a c h i n g t h i s 
c o n c l u s i o n , we n o t e t h a t even Dr. Veroza, a t t e n d i n g p h y s i c i a n , o p i n e d t h a t 
c l a i m a n t ' s symptomatic c o m p l a i n t s "outweigh" her o b j e c t i v e f i n d i n g s . (Ex. 27-
1 ) . F i n a l l y , assuming f o r t h e moment t h a t c l a i m a n t ' s compensable c o n d i t i o n d i d 
worsen, she has n o t e s t a b l i s h e d t h a t such a w o r s e n i n g was more t h a n waxing and 
waning c o n t e m p l a t e d a t t h e t i m e o f her l a s t award o f compensation o f 45 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r her back c o n d i t i o n . For t h e s e r e a 
sons, we c o n c l u d e t h a t c l a i m a n t has not proven t h a t she s u f f e r e d a compensable 
a g g r a v a t i o n . 

New I n j u r y C l a i m 

We adopt t h e p o r t i o n o f t h e Referee's o r d e r a d d r e s s i n g c l a i m a n t ' s "new 
i n j u r y " c l a i m a g a i n s t L i b e r t y Northwest and c o n c l u d e , as he d i d , t h a t c l a i m a n t 
has n o t e s t a b l i s h e d a compensable i n j u r y d u r i n g her l a t e r p e r i o d o f employment. 
See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 

Inasmuch as c l a i m a n t has n o t e s t a b l i s h e d t h a t her r e c e n t back problems 
were compensable as r e l a t e d t o her compensable 1987 i n j u r y o r as a new i n j u r y , 
we do n o t address t h e r e s p o n s i b i l i t y i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LINDA D. SANTACRUZ, Claimant 

WCB Case No. 91-02332 
ORDER ON REVIEW 

Bl a c k , e t a l . , C l aimant A t t o r n e y s 
C o wling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Brown's o r d e r w h i c h 
approved t h e i n s u r e r ' s t e r m i n a t i o n o f temporary d i s a b i l i t y b e n e f i t s e f f e c t i v e 
J a n u a r y 2 1 , 1991. On r e v i e w , t h e i s s u e i s e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . 

We a f f i r m and adopt t h e Referee's o r d e r , w i t h t h e f o l l o w i n g comments. 

On r e v i e w , c l a i m a n t contends t h a t t h e employer's f a i l u r e t o n o t i f y c l a i m 
a n t ' s a t t o r n e y o f t h e j o b o f f e r v i o l a t e d ORS 6 5 6 . 3 3 1 ( 1 ) ( b ) and, t h e r e f o r e , r e n 
d e r e d t h e o f f e r i n v a l i d . ORS 656 . 3 3 1 ( 1 ) ( b ) p r o v i d e s : 

"An i n s u r e r o r s e l f - i n s u r e d employer s h a l l n o t c o n t a c t t h e 
wo r k e r w i t h o u t g i v i n g p r i o r o r si m u l t a n e o u s w r i t t e n n o t i c e t o t h e 
w o r k e r ' s a t t o r n e y i f t h e c o n t a c t a f f e c t s t h e d e n i a l , r e d u c t i o n o r 
t e r m i n a t i o n o f t h e worker's b e n e f i t s . " 

OAR 4 3 6 - 6 0 - 0 1 5 ( 1 ) ( b ) p r o v i d e s f o r t h e same n o t i c e t o c l a i m a n t ' s a t t o r n e y . 

The purpose o f t h e s t a t u t e and r u l e i s t o g i v e c l a i m a n t ' s a t t o r n e y an 
o p p o r t u n i t y t o a d v i s e c l a i m a n t o f her r i g h t s r e g a r d i n g t h e p o s s i b l e d e n i a l , 
r e d u c t i o n o r t e r m i n a t i o n o f b e n e f i t s . By t h e i r e xpress t e r m s , t h e s t a t u t e and 
r u l e a p p l y t o an i n s u r e r o r s e l f - i n s u r e d employer. 

Here, t h e employer i s r e p r e s e n t e d by a g u a r a n t y c o n t r a c t i n s u r e r ; i t i s 
n o t s e l f - i n s u r e d . N e v e r t h e l e s s , t o c o n s t r u e t h e language o f t h e s t a t u t e and 
r u l e l i t e r a l l y and a l l o w an i n s u r e d employer t o c o n t a c t c l a i m a n t i n s i t u a t i o n s 
w h i c h may have an e f f e c t on c l a i m a n t ' s workers compensation r i g h t s w i t h o u t g i v 
i n g n o t i c e t o c l a i m a n t ' s a t t o r n e y would c i r c u m v e n t t h e purpose o f t h e n o t i c e r e 
q u i r e m e n t . T h e r e f o r e , t o e f f e c t u a t e t h e i n t e n t o f t h e s t a t u t e , we c o n s i d e r i t 
and t h e r u l e a p p l i c a b l e t o an i n s u r e d employer. See A n f i l o f i e f f v. SAIF, 52 Or 
App 127, 135 ( 1 9 8 1 ) . 

•However, we agree w i t h t h e Referee t h a t t h e r e q u i r e m e n t s f o r t e r m i n a t i n g 
t e m p o r a r y t o t a l d i s a b i l i t y under ORS 6 5 6 . 2 6 8 ( 3 ) ( c ) were s a t i s f i e d i n t h i s case. 
N e i t h e r t h e s t a t u t e s n or r u l e s p r o v i d e t h a t a j o b o f f e r i s i n v a l i d a t e d by t h e 
f a i l u r e t o g i v e n o t i c e t o c l a i m a n t ' s a t t o r n e y . A c c o r d i n g l y , we c o n c l u d e t h a t 
t h e t e r m i n a t i o n o f te m p o r a r y t o t a l d i s a b i l i t y was a u t h o r i z e d . We n o t e , however, 
t h a t t h e employer o r i t s i n s u r e r may be l i a b l e f o r a c i v i l p e n a l t y assessed by 
t h e D i r e c t o r f o r an i n t e n t i o n a l o r r e p e a t e d f a i l u r e t o g i v e t h e p r o p e r n o t i c e t o 
c l a i m a n t ' s a t t o r n e y . See OAR 436-60-015(2). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 6, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
SUZANNE A. HOLLAND, Claimant 

WCB Case No. 90-04025 
ORDER ON REVIEW 

S t a r & Vin s o n , Claimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r 
t h a t : (1) s e t a s i d e t h e employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a 
neck and r i g h t s h o u l d e r c o n d i t i o n ; and (2) s e t a s i d e t h e employer's d e n i a l o f 
c l a i m a n t ' s neck s u r g e r y c l a i m . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , a g g rava
t i o n , and c o m p e n s a b i l i t y . We a f f i r m i n p a r t , m o d i f y i n p a r t , and v a c a t e i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

A p p l i c a b l e Law 

C l a i m a n t f i r s t r e q u e s t e d a h e a r i n g on t h e employer's a g g r a v a t i o n d e n i a l 
b e f o r e May 1, 1990, and t h e h e a r i n g was "convened and c o n t i n u e d " . p u r s u a n t t o 
n o t i c e on June 25, 1990. A c c o r d i n g l y , we an a l y z e t h e a g g r a v a t i o n c l a i m under 
t h e law i n e f f e c t p r i o r t o t h e 1990 amendments t o t h e Workers' Compensation A c t . 
Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2 , 5 4 ( 2 ) ; John K. French, 43 Van N a t t a 836 
( 1 9 9 1 ) . However, t h e i s s u e s r a i s e d by t h e employer's September 27, 1990 d e n i a l 
o f s u r g e r y a r e a n a l y z e d under t h e 1990 amendments. C l a i m a n t d i d n o t r e q u e s t a 
h e a r i n g on t h e d e n i a l o f s u r g e r y b e f o r e May 1, 1990 and a h e a r i n g was n o t con
vened b e f o r e J u l y 1, 1990. A c c o r d i n g l y , we a n a l y z e t h e i s s u e s r a i s e d by t h e 
s u r g e r y d e n i a l under t h e 1990 amendments t o t h e Workers' Compensation A c t . See 
Id a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

A g g r a v a t i o n 

We adopt t h e "Co n c l u s i o n s o f Law and O p i n i o n " as s e t f o r t h i n t h e Ref
e r e e ' s o r d e r i n s o f a r as t h e y p e r t a i n t o t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s 
c u r r e n t neck and s h o u l d e r c o n d i t i o n ( i r r e s p e c t i v e o f t h e neck s u r g e r y c l a i m ) 
r e p r e s e n t s a w o r s e n i n g o f c l a i m a n t ' s December 1983 compensable i n j u r y s i n c e t h e 
l a s t arrangement o f compensation (an August 1989 s t i p u l a t i o n ) . But see Gary L. 
Waldrupe, 44 Van N a t t a 702 (1992) (where s o l e b a s i s o f a g g r a v a t i o n c l a i m i s 
s u r g e r y c l a i m and Referee l a c k e d j u r i s d i c t i o n t o r e s o l v e s u r g e r y c l a i m because 
o f t r e a t i n g p h y s i c i a n and r e a s o n a b l e and necessary d i s p u t e s , a g g r a v a t i o n i s s u e 
s h o u l d be d e f e r r e d t o a w a i t r e s o l u t i o n o f s u r g e r y . i s s u e by D i r e c t o r ) . 

J u r i s d i c t i o n 

The R e f e r e e c o n c l u d e d t h a t he had j u r i s d i c t i o n o v e r t h e r e a s o n a b l e n e s s and 
n e c e s s i t y o f c l a i m a n t ' s s u r g e r y as w e l l as t h e q u e s t i o n o f whether c l a i m a n t ' s 
c e r v i c a l d i s c c o n d i t i o n , w h i c h n e c e s s i t a t e d t h e s u r g e r y , was c a u s a l l y r e l a t e d t o 
t h e compensable i n j u r y . 

The employer contends b o t h t h a t t h e Hearings D i v i s i o n d i d n o t have j u r i s 
d i c t i o n o v e r t h e reasonableness and n e c e s s i t y o f t h e d i s p u t e d c e r v i c a l d i s c 
s u r g e r y and t h a t t h i s s u r g e r y was n o t c a u s a l l y r e l a t e d t o c l a i m a n t ' s compensable 
i n j u r y . We f i r s t address t h e j u r i s d i c t i o n a l i s s u e . 
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Under amended ORS 656.704(3), " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n c l u d e 
any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r fees f o r w h i c h a r e s o l u t i o n p r o c e d u r e 
i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. ORS 656.327 p r o v i d e s a p r o c e d u r e f o r 
t h e r e s o l u t i o n o f d i s p u t e s between t h e employer and t h e i n j u r e d w o r k e r c o n c e r n 
i n g m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l 
o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " 

Subsequent t o t h e Referee's o r d e r , we concluded t h a t o r i g i n a l j u r i s d i c t i o n 
o v e r such d i s p u t e s i s no l o n g e r shared by t h e D i r e c t o r and t h e H e a r i n g s D i v i 
s i o n . S t a n l e y Meyers, 43 Van N a t t a 2643 (1 9 9 1 ) . R a t h e r , because such d i s p u t e s 
do n o t c o n s t i t u t e m a t t e r s c o n c e r n i n g a c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u 
s i v e l y w i t h t h e D i r e c t o r . See S t a n l e y Meyers, supra. F u r t h e r m o r e , we have r e 
c e n t l y h e l d t h a t d i s p u t e s r e g a r d i n g proposed m e d i c a l s e r v i c e s , as w e l l as t h o s e 
r e g a r d i n g c u r r e n t m e d i c a l s e r v i c e s and m e d i c a l s e r v i c e s w h i c h a r e d i s p u t e d , b u t 
w h i c h have a l r e a d y been p e r f o r m e d , are w i t h i n t h e D i r e c t o r ' s o r i g i n a l j u r i s d i c 
t i o n p u r s u a n t t o ORS 656.327. See K e v i n S. K e l l e r , 44 Van N a t t a 225 ( 1 9 9 2 ) . 

A l t h o u g h we do n o t have j u r i s d i c t i o n over t h e r e a s o n a b l e n e s s and n e c e s s i t y 
o f c l a i m a n t ' s s u r g e r y , we have r e c e n t l y h e l d t h a t we do have j u r i s d i c t i o n t o 
c o n s i d e r d i s p u t e s c o n c e r n i n g whether t h e m e d i c a l s e r v i c e s a t i s s u e a r e c a u s a l l y 
r e l a t e d t o t h e compensable i n j u r y . I n M i c h a e l A. Jaquay, 44 Van N a t t a 173 
( 1 9 9 2 ) , we h e l d t h a t because t h e r e i s no o t h e r p r o c e d u r e p r o v i d e d by ORS Chapter 
656 f o r r e s o l v i n g d i s p u t e s c o n c e r n i n g t h e c a u s a l r e l a t i o n s h i p between an i n j u r y 
and a need f o r m e d i c a l s e r v i c e s , t h e Board r e t a i n s j u r i s d i c t i o n o v e r t h e s e 
m a t t e r s . 

A c c o r d i n g l y , i n l i g h t o f t h e a f o r e m e n t i o n e d h o l d i n g s , we c o n c l u d e t h a t t h e 
H e a r i n g s D i v i s i o n l a c k s j u r i s d i c t i o n t o address whether t h e s u r g e r y was r e a s o n 
a b l e and n e c e s s a r y . K e v i n S. K e l l e r , supra. N e v e r t h e l e s s , we f u r t h e r h o l d t h a t 
t h e H e a r i n g s D i v i s i o n has j u r i s d i c t i o n t o address t h e c a u s a l r e l a t i o n s h i p be
tween t h e s u r g e r y and c l a i m a n t ' s compensable i n j u r y . M i c h a e l A. Jaquay, supra. 

We agree w i t h t h e Referee t h a t c l a i m a n t ' s need f o r c e r v i c a l d i s c e c t o m y 
s u r g e r y was r e l a t e d t o her compensable i n j u r y . C l a i m a n t must p r o v e t h a t her 
need f o r m e d i c a l s e r v i c e s i s m a t e r i a l l y r e l a t e d t o her compensable i n j u r y . See 
Van B l o k l a n d v. OHSU, 87 Or App 694, 698 ( 1 9 8 7 ) . An MRI was e s s e n t i a l l y nega
t i v e b u t showed minor d i s c b u l g i n g a t C5-6. A discogram showed t h a t c l a i m a n t 
had marked incompetence o f t h e annulus o f t h e d i s c a t C5-6. Dr. S m i t h c o n c l u d e d 
t h a t t h e MRI f i n d i n g s r e p r e s e n t e d a s p o n d y l o s i s o r s p o n d y l o p a t h y secondary t o 
t h e t r a u m a t i c i n j u r y o f December 1983. Dr. Smith f u r t h e r o p i n e d t h a t t h e f i n d 
i n g s o f d i s c b u l g i n g a t C5-6 p l u s c l a i m a n t ' s l a c k o f response t o o t h e r t r e a t m e n t 
c o n f i r m t h a t c l a i m a n t has " p o s t - t r a u m a t i c c e r v i c a l s p o n d y l o s i s - - s p o n d y l o p a t h y , 
and t h i s has been p r e s e n t and has c o n t i n u e d t o worsen s i n c e her i n j u r y o f 12-9-
83. " 

Dr. B l a c k , a f a m i l y p r a c t i t i o n e r , agreed w i t h Dr. Smith's assessment, con
c l u d i n g t h a t : 

" I f e e l t h a t t h e symptoms t h a t [ c l a i m a n t ] was s u f f e r i n g f r o m 
l a s t w i n t e r a r e d i r e c t e l y [ s i c ] r e l a t e d t o her neck. I t i s my f e e l 
i n g t h a t t h e d i s c o g r a m was a v e r y p o s i t i v e t e s t . W i t h t h e t o t a l r e 
l i e f o f symptoms t h a t she e x p e r i e n c e d when t h e x y l o c a i n e was i n 
j e c t e d , I f e e l t h a t t h i s has been t h e cause o f her l o n g - t e r m d i f f i 
c u l t i e s and has f i n a l l y m a n i f e s t e d i t s e l f f u l l y . * * *" (Emphasis 
added). 

We f u r t h e r n o t e t h a t t h e discogram and MRI f i n d i n g s were c o n f i r m e d by t h e 
d i s c o v e r y , d u r i n g subsequent discectomy s u r g e r y by Dr. Smith, o f a " d e f i n i t e wad 
o f d i s k a l m a t e r i a l * * * t h i s was f e l t t o p o s s i b l y c o n s t i t u t e a r e c u r r e n t d i s k 
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i n t h i s a r e a w h i c h would e x p l a i n t h e p a t i e n t ' s r i g h t n e c k / s h o u l d e r / p e c t o r a l 
p a i n . " 

A c c o r d i n g l y , on t h i s r e c o r d , we conclude t h a t c l a i m a n t has shown t h a t her 
c e r v i c a l d i s c c o n d i t i o n i s m a t e r i a l l y r e l a t e d t o t h e 1983 compensable i n j u r y . 

We v a c a t e t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h s e t a s i d e t h e employ
e r ' s s u r g e r y d e n i a l t o t h e e x t e n t t h a t t h e employer d e n i e d t h e r e a s o n a b l e n e s s 
and n e c e s s i t y o f t h e s u r g e r y , and we d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t on t h a t 
i s s u e . To t h e e x t e n t t h a t t h e employer's s u r g e r y d e n i a l d e n i e d a " c a u s a l r e l a 
t i o n s h i p " between t h e need f o r d i s c s u r g e r y and t h e compensable i n j u r y , t h a t 
p o r t i o n o f t h e employer's d e n i a l remains s e t a s i d e . I n l i g h t o f o u r c o n c l u 
s i o n s , we m o d i f y t h e Referee's $1,900 a t t o r n e y f e e award f o r t o t a l l y p r e v a i l i n g 
a g a i n s t t h e employer's s u r g e r y d e n i a l . As a r e s u l t o f our d e c i s i o n , c l a i m a n t i s 
o n l y e n t i t l e d t o an a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t t h e e m p loyer's d e n i a l o f 
a c a u s a l r e l a t i o n s h i p between t h e c e r v i c a l d i s c c o n d i t i o n and t h e compensable 
i n j u r y . ORS 6 5 6 . 3 8 6 ( 1 ) . I n a d d i t i o n , c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e 
f o r s e r v i c e s on Board r e v i e w c o n c e r n i n g her s u c c e s s f u l d efense o f t h a t p o r t i o n 
o f t h e R e f e r e e ' s o r d e r p e r t a i n i n g t o t h e c a u s a l r e l a t i o n s h i p i s s u e , as w e l l as 
her s u c c e s s f u l d efense o f t h e a g g r a v a t i o n i s s u e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 -15-010(4), we f i n d t h a t 
a r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t t h e h e a r i n g l e v e l 
c o n c e r n i n g t h e " c a u s a l r e l a t i o n s h i p " i s s u e i s $1,200, t o be p a i d by t h e s e l f -
i n s u r e d employer. T h i s f e e i s i n l i e u o f , r a t h e r t h a n i n a d d i t i o n t o , t h e Ref
e r e e ' s $1,900 a t t o r n e y f e e award. I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t 
c l a i m a n t ' s a t t o r n e y has been awarded $2,900 f o r s e r v i c e s a t t h e h e a r i n g l e v e l 
c o n c e r n i n g t h e a g g r a v a t i o n i s s u e . For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e 
s u c c e s s f u l d e f e n s e o f t h e Referee's o r d e r r e g a r d i n g t h e " c a u s a l r e l a t i o n s h i p " 
i s s u e and a g g r a v a t i o n i s s u e , we f i n d t h a t a r e a s o n a b l e f e e i s $1,000 t o be p a i d 
by t h e employer. I n r e a c h i n g t h e s e c o n c l u s i o n s , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e i s s u e s (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s 
a p p e l l a t e b r i e f s ) , t h e c o m p l e x i t y o f t h e i s s u e s , t h e v a l u e o f t h e i n t e r e s t i n 
v o l v e d , and t h e r i s k t h a t c l a i m a n t ' s a t t o r n e y m i g h t go uncompensated. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2 1 , 1991 i s a f f i r m e d i n p a r t , m o d i f i e d i n 
p a r t and v a c a t e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h s e t a s i d e 
t h e e m p loyer's s u r g e r y d e n i a l i s v a c a t e d f o r l a c k o f j u r i s d i c t i o n i n s o f a r as i t 
p e r t a i n e d t o t h e r e asonableness and n e c e s s i t y o f c l a i m a n t ' s c e r v i c a l d i s c 
s u r g e r y . That p o r t i o n o f t h e Referee's o r d e r w h i c h s e t a s i d e t h e e m p loyer's 
d e n i a l i s a f f i r m e d i n s o f a r as i t p e r t a i n e d t o t h e " c a u s a l r e l a t i o n s h i p " i s s u e . 
That p o r t i o n o f t h e Referee's o r d e r which awarded a $1,900 a t t o r n e y f e e f o r p r e 
v a i l i n g i n s e t t i n g a s i d e t h e employer's September 27, 1990 s u r g e r y d e n i a l i s 
m o d i f i e d . I n l i e u o f t h e Referee's $1,900 a t t o r n e y f e e award, c l a i m a n t ' s coun
s e l i s awarded an assessed f e e o f $1,200, f o r s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e 
" c a u s a l r e l a t i o n s h i p " i s s u e , t o be p a i d by t h e employer. For s e r v i c e s on r e v i e w 
c o n c e r n i n g t h e " c a u s a l r e l a t i o n s h i p " and a g g r a v a t i o n i s s u e s , c l a i m a n t ' s c o u n s e l 
i s e n t i t l e d t o an assessed a t t o r n e y f e e o f $1,000, t o be p a i d by t h e employer. 
The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LINDA K. BROWN-KELLY, Claimant 

WCB Case No. 91-01433 
ORDER ON REVIEW 

Popick & M e r k e l , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r w h i c h 
s e t a s i d e t h e employer's d e n i a l o f : (1) c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t 
c o n d i t i o n ; and (2) c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a c e r v i c a l c o n d i t i o n . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The employer d e n i e d b o t h t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was compensably 
r e l a t e d t o her 1988 compensable i n j u r y and t h a t c l a i m a n t had p r o v e n a compens
a b l e w o r s e n i n g o f her c o n d i t i o n . The Referee concluded t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n was compensable and t h a t c l a i m a n t had e s t a b l i s h e d a compensable aggra
v a t i o n o f h e r 1988 i n j u r y . I n r e a c h i n g t h i s c o n c l u s i o n , t h e R e f e r e e fo u n d t h a t 
c l a i m a n t need o n l y p r o v e t h a t t h e compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f her c u r r e n t c o n d i t i o n . We do n o t agree t h a t t h e s t a n d a r d f o r compens
a b i l i t y i n t h i s case i s t h e m a t e r i a l c o n t r i b u t i n g cause s t a n d a r d . I n s t e a d , we 
c o n c l u d e t h a t c l a i m a n t ' s compensable i n j u r y must be t h e major c o n t r i b u t i n g cause 
o f h e r c u r r e n t c o n d i t i o n . However, we f i n d t h a t c l a i m a n t has s u s t a i n e d t h i s 
h i g h e r b u r d e n . F u r t h e r , we agree t h a t c l a i m a n t has e s t a b l i s h e d a compensable 
a g g r a v a t i o n . 

C o m p e n s a b i l i t y o f C u r r e n t C o n d i t i o n 

Dr. Cook o p i n e d , and we agree, t h a t c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n 
a t C6-7 aros e as a consequence o f her compensable d i s c h e r n i a t i o n a t C5-6 f o r 
w h i c h she r e q u i r e d s u r g e r y . T h e r e f o r e , t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t 
c e r v i c a l c o n d i t i o n i s p r o p e r l y a n a l y z e d under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) as a secon
d a r y consequence o f her 1988 compensable c e r v i c a l s p i n e i n j u r y . J u l i e K. 
Ga s p e r i n o , 43 Van N a t t a 1151, 1153 (1991). We conclude t h a t c l a i m a n t has t h e 
burden t o p r o v e her 1988 compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f 
her c u r r e n t c o n d i t i o n and need f o r t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . We f i n d 
t h a t t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n , r e s o l u t i o n o f w h i c h 
t u r n s l a r g e l y on t h e m e d i c a l evidence. See U r i s v. Compensation Department, 247 
Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , 
r e v den 300 Or 546 ( 1 9 8 6 ) . 

I n t h i s case, two p h y s i c i a n s g i v e o p i n i o n s on t h e c a u s a t i o n o f c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . Dr. W a l l e r i s t h e n e u r o l o g i s t who p e r f o r m e d c l a i m a n t ' s 1988 
c e r v i c a l s p i n e s u r g e r y . Dr. W a l l e r f e l t c l a i m a n t ' s symptoms were r e l a t e d t o t h e 
C6-7 l e v e l and a r e caused by d e g e n e r a t i v e changes as opposed t o c l a i m a n t ' s p r i o r 
work i n j u r y o r Dr. W a l l e r ' s p r i o r s u r g e r y . 

Dr. Cook, o r t h o p e d i s t , i s c l a i m a n t ' s t r e a t i n g p h y s i c i a n . He o p i n e d t h a t 
c l a i m a n t ' s i n i t i a l i n j u r y i n 1988 c o n t i n u e s t o be t h e major c o n t r i b u t i n g cause 
r e l a t i n g t o her c h r o n i c symptomatology. Dr. Cook f e l t c l a i m a n t ' s c u r r e n t p r o b 
lems were d i r e c t l y r e l a t e d t o t h e i n i t i a l i n j u r y . Dr. Cook does n o t c h a l l e n g e 
Dr. W a l l e r ' s f i n d i n g t h a t c l a i m a n t ' s c u r r e n t symptoms may be coming f r o m t h e C6-
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7 l e v e l as opposed t o t h e C5-6 l e v e l , b u t b e l i e v e s t h a t c l a i m a n t ' s c u r r e n t p r o b 
lems a t C6-7 a r e a c o n t i n u a t i o n o f t h e 1988 i n j u r y . (Ex. 39-10,-11). Dr. Cook 
f u r t h e r o p i n e d t h a t an i n j u r y t o any p a r t o f a l i n k a g e system p r e d i s p o s e s a d d i 
t i o n a l components t o f u r t h e r wear and t e a r and i n c r e a s e d symptomatology. 

Where m e d i c a l e v i d e n c e i s i n c o n f l i c t , we g i v e g r e a t e r w e i g h t t o t h o s e 
o p i n i o n s t h a t a r e b o t h w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . Somers 
v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . We g i v e g r e a t e r w e i g h t t o t h e o p i n i o n o f 
c l a i m a n t ' s t r e a t i n g d o c t o r u n l e s s t h e r e are p e r s u a s i v e reasons n o t t o do so. 
W e i l a n d v. SAIF, 64 Or App 810, 814 (1983). I n t h i s case, we f i n d no p e r s u a s i v e 
r easons n o t t o d e f e r t o t h e t r e a t i n g p h y s i c i a n ' s o p i n i o n s . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d her b u rden t o p r o v e 
t h a t t h e 1988 compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f her c u r r e n t 
c e r v i c a l c o n d i t i o n and need f o r t r e a t m e n t t h e r e o f . Because c l a i m a n t has e s t a b 
l i s h e d c o m p e n s a b i l i t y o f her c u r r e n t c o n d i t i o n under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , we 
t u r n t o t h e q u e s t i o n whether t h e c u r r e n t c o n d i t i o n has compensably worsened. 

A g g r a v a t i o n 

C l a i m a n t i s e n t i t l e d t o a d d i t i o n a l compensation f o r a worsened c o n d i t i o n 
r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y . ORS 656.273(1). I n o r d e r t o e s t a b l i s h a 
compensable a g g r a v a t i o n , c l a i m a n t must show a worsened c o n d i t i o n r e s u l t i n g f r o m 
t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement o f compensation. ORS 6 5 6 . 2 7 3 ( 1 ) . 
To p r o v e a worsened c o n d i t i o n , c l a i m a n t must show i n c r e a s e d symptoms o r a wors
ened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y . Smith v. 
SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 22 (1989) r e v ' d on o t h e r 
grounds Lucas v. C l a r k , 106 Or App 687 (1991). F u r t h e r , t h e worsened c o n d i t i o n 
must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 
656.273(1) and ( 3 ) . F i n a l l y , i f t h e a g g r a v a t i o n c l a i m i s s u b m i t t e d f o r an i n 
j u r y o r d i s e a s e f o r w h i c h permanent d i s a b i l i t y was awarded, c l a i m a n t must e s t a b 
l i s h t h a t t h e w o r s e n i n g i s more t h a n a waxing and waning o f symptoms c o n t e m p l a t 
ed by t h e p r e v i o u s permanent d i s a b i l i t y award. ORS 6 5 6 . 2 7 3 ( 8 ) . 

The m e d i c a l r e c o r d i n d i c a t e s t h a t a f t e r her November 1988 c e r v i c a l d i s c 
s u r g e r y , p e r f o r m e d by Dr. W a l l e r , c l a i m a n t was e s s e n t i a l l y asymptomatic. C l a i m 
a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on June 12, 1989. 

C l a i m a n t r e t u r n e d t o Dr. W a l l e r i n J u l y 1989 w i t h renewed arm and neck 
c o m p l a i n t s . I n August 1989 c l a i m a n t l e f t her j o b because o f p h y s i c a l i n a b i l i t y 
t o do her j o b . C l a i m a n t ' s i n c r e a s e d symptoms p e r s i s t e d and she was t a k e n o f f 
work by Dr. Cook on December 26, 1989. Claimant r e t u r n e d t o Dr. W a l l e r i n 
F e b r u a r y 1990 and had an MRI which showed s p o n d y l i t i c changes and a m i l d f o r a m i -
n a l n a r r o w i n g a C5-6. At C6-7 t h e r e was m i l d t o moderate n a r r o w i n g o f t h e 
i n t e r v e r t e b r a l f o r a m i n a b i l a t e r a l l y . Dr. Cook r e f e r r e d c l a i m a n t t o Dr. H i l l , 
n e u r o l o g i s t . Dr. H i l l had a myelogram and CT scan p e r f o r m e d . These s t u d i e s 
c o u l d n o t r u l e o u t a s m a l l d i s c h e r n i a t i o n a t C5-6 o r C6-7 on t h e r i g h t . The 
MRI and CT f i n d i n g s c o n s t i t u t e o b j e c t i v e f i n d i n g s . 

We c o n c l u d e f r o m t h e above t h a t c l a i m a n t has proven by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s t h a t she had i n c r e a s e d symptoms s t a r t i n g about 
s i x months a f t e r her c e r v i c a l s u r g e r y . We f u r t h e r c o n c l u d e t h a t t h i s worsened 
c o n d i t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y when c l a i m a n t was t a k e n o f f 
work by Dr. Cook. 

The employer argues t h a t c l a i m a n t ' s symptoms a r e no more t h a n a w a x i n g and 
waning c o n t e m p l a t e d by t h e p r e v i o u s permanent d i s a b i l i t y award. We d i s a g r e e . 
We f i n d no e v i d e n c e t h a t a waxing o r waning o f symptoms was c o n t e m p l a t e d by t h e 
10 p e r c e n t u n s cheduled permanent d i s a b i l i t y awarded by t h e June 12, 1989 



L i n d a K. B r o w n - K e l l y , 44 Van N a t t a 807 (1992) 809 

D e t e r m i n a t i o n Order. F u r t h e r m o r e , no m e d i c a l r e p o r t s p r e d i c t o r m e n t i o n t h e 
p o s s i b i l i t y o f such a waxing and waning p r i o r t o t h e i s s u a n c e o f t h e 
D e t e r m i n a t i o n Order. 

We c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d a compensable w o r s e n i n g o f her 
c e r v i c a l c o n d i t i o n . 

Inasmuch as t h e employer r e q u e s t e d r e v i e w , c l a i m a n t i s e n t i t l e d t o an 
a t t o r n e y f e e p u r s u a n t t o ORS 656.382(2). However, c l a i m a n t d i d n o t f i l e a 
b r i e f ; t h e r e f o r e , no a t t o r n e y f e e s h a l l be awarded. S h i r l e y M. Brown, 40 Van 
N a t t a 879 ( 1 9 8 8 ) . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d J u l y 5, 1991 i s a f f i r m e d . 

A p r i l 20, 1992 C i t e as 44 Van N a t t a 809 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSE VERGARA, Claimant 
WCB Case No. 90-17262 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee ' 
M i c h a e l Johnson's o r d e r t h a t : (1) found t h a t c l a i m a n t was e n t i t l e d t o tem p o r a r y 
d i s a b i l i t y b e n e f i t s ; (2) assessed a p e n a l t y f o r t h e employer's a l l e g e d l y u n r e a 
s o n a b l e f a i l u r e t o pay tem p o r a r y d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s a r e 
e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s and p e n a l t i e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

The employer contends t h a t OAR 4 3 6 - 6 0 - 0 3 0 ( 4 ) ( b ) , w h i c h d e a l s w i t h t h e 
r e s u m p t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s where m o d i f i e d work i s no 
l o n g e r a v a i l a b l e , i s i n c o n s i s t e n t w i t h amended ORS 656.268. We d i s a g r e e . 

ORS 656.268, as amended, does n o t r e f e r e n c e t e m p o r a r y p a r t i a l d i s a b i l i t y 
b e n e f i t s n or t h e r e s u m p t i o n o f temporary t o t a l d i s a b i l i t y b e n e f i t s a f t e r modi
f i e d work i s no l o n g e r a v a i l a b l e t o an i n j u r e d worker. Moreover, we f i n d t h a t 
OAR 4 3 6 - 6 0 - 0 3 0 ( 4 ) ( b ) i s c o n s i s t e n t w i t h t h e s t a t u t e ' s purpose w h i c h i s t o com
p e n s a t e w o r k e r s " f o r wages l o s t because o f i n a b i l i t y o r reduced c a p a c i t y t o work 
as a r e s u l t o f t h e compensable i n j u r y . " N o f f s i n g e r v. Y o n c a l l a Timber P r o d u c t s , 
88 Or App 118 (1987) q u o t i n g O u t r i g h t v. Weyerhaeuser Co., 299 Or 90, 296 
(1985) (Emphasis s u p p l i e d ) . 

Here, c l a i m a n t c o u l d o n l y p e r f o r m m o d i f i e d work as a r e s u l t o f t h e i n d u s 
t r i a l i n j u r y and t h e r e f o r e had a reduced c a p a c i t y t o work. A c c o r d i n g l y , we 
agree w i t h t h e Referee t h a t c l a i m a n t was e n t i t l e d t o r e i n s t a t e m e n t o f t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s a f t e r b e i n g l a i d o f f from h i s m o d i f i e d work. 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
s e l f - i n s u r e d employer's r e q u e s t f o r r e v i e w . ORS 656.382( 2 ) . A f t e r c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w 
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c o n c e r n i n g t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s i s s u e i s $1,200, t o be p a i d by t h e 
s e l f - i n s u r e d employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f and s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . We not e t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e 
f o r d e f e n d i n g a g a i n s t t h e p e n a l t y i s s u e . Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; 
Dotson v. Bohemia, I n c . , 80 Or App 233 (1986). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 26, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w c o n c e r n i n g t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s i s s u e , c l a i m a n t ' s c o u n s e l i s 
awarded an assessed a t t o r n e y f e e o f $1,200, p a y a b l e by t h e s e l f - i n s u r e d 
e mployer. 

A p r i l 2 1 , 1992 C i t e as 44 Van N a t t a 810 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BERTHA M. GRAY, Claimant 
WCB Case No. 90-14568 

ORDER ON REVIEW 
B r o t h e r s , e t a l . , C l aimant A t t o r n e y s 

John B. M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g , M o l l e r and Tenenbaum. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e K i n s l e y ' s 
o r d e r w h i c h s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t low back c o n d i 
t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " b u t n o t her f i r s t " U l t i m a t e 
F i n d i n g o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a n a l y z e d t h i s c l a i m s o l e l y as an a g g r a v a t i o n under ORS 
656.273. However, SAIF's June 22, 1990 d e n i a l was b o t h o f c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c u r r e n t c o n d i t i o n and o f a g g r a v a t i o n . (Ex. 19, T r . 4 ) . W i t h r e g a r d 
t o t h e d e n i a l o f c l a i m a n t ' s c u r r e n t c o n d i t i o n , SAIF a s s e r t e d t h a t c l a i m a n t ' s 
compensable c o n d i t i o n was n o t t h e major c o n t r i b u t i n g cause o f her need f o r 
t r e a t m e n t b u t , r a t h e r , t h a t c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t was caused by 
a p r e e x i s t i n g d e g e n e r a t i v e d i s e a s e . (Ex. 1 9 ) . 

The f i r s t i s s u e we address i s whether c l a i m a n t ' s c u r r e n t c o n d i t i o n i s com
p e n s a b l e . I f i t i s compensable, t h e n we d e t e r m i n e whether c l a i m a n t has e s t a b 
l i s h e d a compensable w o r s e n i n g under ORS 656.273. See L a r e t a C. Creasev, 43 Van 
N a t t a 1735 (1991) . 1 

C u r r e n t C o n d i t i o n 

I n t h i s case, t h e m e d i c a l evidence shows t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n 

1 I t i s a x i o m a t i c t h a t i f a p o s t - c l o s u r e c o n s e q u e n t i a l c o n d i t i o n i s n o t com
p e n s a b l e under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , t h e n t h a t c o n d i t i o n cannot r e p r e s e n t a com
p e n s a b l e a g g r a v a t i o n . 
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i s a r e s u l t o f her compensable l u m b o s a c r a l s t r a i n and a p r e e x i s t i n g d e g e n e r a t i v e 
d i s c d i s e a s e . Because t h e i n j u r y combined w i t h a p r e e x i s t i n g d i s e a s e t o cause a 
need f o r t r e a t m e n t and d i s a b i l i t y , t h e a p p r o p r i a t e s t a t u t e f o r d e t e r m i n i n g com
p e n s a b i l i t y o f t h e r e s u l t a n t c o n d i t i o n i s ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . See Creasev, 
s u p r a . Under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , c l a i m a n t must pro v e t h a t t h e compensable i n 
j u r y , r a t h e r t h a n t h e p r e e x i s t i n g c o n d i t i o n , i s t h e major c o n t r i b u t i n g cause o f 
h e r d i s a b i l i t y o r need f o r t r e a t m e n t . Bahman M. N a z a r i , 43 Van N a t t a 2368, 2370 
( 1 9 9 1 ) . We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o s u s t a i n t h i s burden. 

The m e d i c a l e v i d e n c e i s i n agreement t h a t c l a i m a n t ' s d e g e n e r a t i v e d i s c 
d i s e a s e p r e e x i s t e d her February 1989 i n j u r y . There i s a l s o l i t t l e q u e s t i o n t h a t 
t h e u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n i s t h e major c o n t r i b u t i n g cause o f c l a i m 
a n t ' s c u r r e n t symptoms. Dr. Newby, o r t h o p e d i c surgeon, who has been t r e a t i n g 
c l a i m a n t s i n c e A p r i l 1989, o p i n e d t h a t c l a i m a n t ' s i n j u r y " a g g r a v a t e d " her p r e 
e x i s t i n g c o n d i t i o n , c r e a t i n g s t r e s s t o t h a t area and t r i g g e r i n g her symptoms. 
He f o u n d , however, t h a t t h e p r e e x i s t i n g d e g e n e r a t i v e d i s e a s e was t h e c u r r e n t 
cause o f her symptoms. (Ex. 24-10, 24-21). Dr. S u l k o s k y , M.D., who saw c l a i m 
a n t on r e f e r r a l , d iagnosed " f o r a m i n a l s t e n o s i s " and r e p o r t e d t h a t o b e s i t y was 
c o n t r i b u t i n g t o t h e c o n d i t i o n and t h a t " d e g e n e r a t i v e f a c e t s " were " i n c r e a s i n g 
t h e symptomatology." (Ex. 15-2). 

The Western M e d i c a l C o n s u l t a n t s a l s o concluded t h a t c l a i m a n t ' s " c u r r e n t 
symptomatology i s stemming from her d e g e n e r a t i v e d i s e a s e , " (Ex. 1 6 - 5 ) , and t h a t 
t h e compensable i n j u r y "has no s i g n i f i c a n t r e l a t i o n s h i p t o her c u r r e n t symp
toms." (Ex. 1 7 ) . Dr. S k o t t e , M.D., who t r e a t e d c l a i m a n t f r o m F e b r u a r y 1989 un
t i l J a n u a r y 1990, c o n c u r r e d w i t h t h e r e p o r t s from t h e Western M e d i c a l Consul
t a n t s . (Ex. 1 8 ) . 

Because c l a i m a n t d i d n o t prove t h a t t h e compensable i n j u r y was t h e major 
c o n t r i b u t i n g cause o f her c u r r e n t need f o r t r e a t m e n t and d i s a b i l i t y , her c l a i m 
f a i l s under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

A g g r a v a t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n r e p r e s e n t e d a 
w o r s e n i n g o f her compensable i n j u r y . However, we have c o n c l u d e d above t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n i s n o t compensable under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . Be
cause c l a i m a n t ' s c u r r e n t c o n d i t i o n i s n o t compensable, we need n o t address her 
a g g r a v a t i o n c l a i m a r i s i n g o u t o f her c u r r e n t c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 22, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The R e f e r e e ' s 
$2,250 a t t o r n e y f e e award i s r e v e r s e d . The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

Board Member Tenenbaum s p e c i a l l y concurring. 

I a gree w i t h t h e m a j o r i t y ' s c o n c l u s i o n t h a t c l a i m a n t has f a i l e d t o e s t a b 
l i s h a compensable c l a i m . I am t r o u b l e d , however, by t h e m a j o r i t y ' s use o f ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) as a t h r e s h o l d r e q u i r e m e n t t o her a g g r a v a t i o n c l a i m . I agree 
t h a t , i n c e r t a i n cases, t h e p r o v i s i o n i s a p p l i c a b l e i n d e t e r m i n i n g whether a 
c l a i m a n t i s e n t i t l e d t o a d d i t i o n a l compensation f o r a worsened c o n d i t i o n under 
ORS 6 5 6 . 2 7 3 ( 1 ) . I b e l i e v e , however, t h a t t h e l i m i t i n g p r o v i s i o n i s more appro
p r i a t e l y a p p l i e d w i t h i n , r a t h e r t h a n p r i o r t o , t h e a g g r a v a t i o n a n a l y s i s . 

A r e v i e w o f t h e s t a t u t e s may h e l p i n e x p l a i n i n g my c o n c e r n s . ORS 
656.273(1) p r o v i d e s , i n p e r t i n e n t p a r t : 
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" A f t e r t h e l a s t award o r arrangement o f compensation, an 
i n j u r e d w o r k e r i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g 
m e d i c a l s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t i n g f r o m t h e 
o r i g i n a l i n j u r y . " 

That language has l o n g been c o n s t r u e d as r e q u i r i n g a c l a i m a n t who seeks a d d i 
t i o n a l c o mpensation f o r a worsened c o n d i t i o n t o e s t a b l i s h two t h i n g s : (1) t h a t 
t h e compensable c o n d i t i o n has worsened s i n c e t h e l a s t award o f c o mpensation; and 
(2) t h a t t h e w o r s e n i n g i s c a s u a l l y r e l a t e d t o t h e compensable i n j u r y . Van Horn 
v. J e r r y J e r z e l , I n c . , 66 Or App 457 r e v den 297 Or 82 ( 1 9 8 4 ) ; Anderson v. West 
Union V i l l a g e Square, 43 Or App 295 (1 9 7 9 ) , m o d i f i e d 44 Or App 685 ( 1 9 8 0 ) . 
P r i o r t o t h e 1990 amendments t o t h e Workers' Compensation Law, a c l a i m a n t s a t i s 
f i e d t h e second burden w i t h p r o o f t h a t t h e compensable i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . P e t e r s o n v. Eugene F. B u r r i l l 
Lumber, 294 Or 537 ( 1 8 3 ) . Sometimes, t h e c a r r i e r o n l y c h a l l e n g e s one element t o 
t h e t e s t , c o n c e d i n g e i t h e r c a u s a l r e l a t i o n s h i p o r t h e w o r s e n i n g . 

The 1990 l e g i s l a t u r e , however, s i g n i f i c a n t l y amended t h e Workers' Compen
s a t i o n Law. Among t h e r e v i s i o n s , t h e l e g i s l a t u r e added s u b s e c t i o n (B) t o t h e 
d e f i n i t i o n o f a compensable i n j u r y c o n t a i n e d i n ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) : 

" I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g d i s e a s e 
o r c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r a need f o r t r e a t m e n t , 
t h e r e s u l t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t t h e com
p e n s a b l e i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f t h e 
d i s a b i l i t y o r need f o r t r e a t m e n t . " (Emphasis s u p p l i e d . ) 

I n Bahman M. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) , we c o n s t r u e d t h a t subsec
t i o n as l i m i t i n g t h e compensation t o which a c l a i m a n t may be e n t i t l e d f o r a com
p e n s a b l e i n j u r y . Thus, we r e c o g n i z e d t h a t , w h i l e s u s t a i n i n g a compensable i n 
j u r y , a c l a i m a n t may n o t be e n t i t l e d t o c l a i m e d compensation i f a p r e e x i s t i n g 
d i s e a s e o r c o n d i t i o n i s t h e p r i m a r y cause o f t h a t d i s a b i l i t y o r need f o r t r e a t 
ment . 

Because a c l a i m f o r a g g r a v a t i o n i s based on an u n d e r l y i n g compensable i n 
j u r y , I b e l i e v e t h a t , by l i m i t i n g t h e compensation t o w h i c h a c l a i m a n t i s e n t i 
t l e d f o r a compensable i n j u r y , t h e l e g i s l a t u r e has n e c e s s a r i l y m o d i f i e d t h e 
s t a n d a r d o f c a u s a t i o n f o r d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f worsened c o n d i t i o n . 
A c c o r d i n g l y , i n cases where t h e m e d i c a l e v i d e n c e shows t h a t t h e a l l e g e d worsened 
c o n d i t i o n i s a r e s u l t o f a c o m b i n a t i o n o f t h e o r i g i n a l i n j u r y and a p r e e x i s t i n g 
c o n d i t i o n , I would h o l d t h a t a c l a i m a n t "must, i n o r d e r t o e s t a b l i s h a compens
a b l e a g g r a v a t i o n , show t h a t t h e o r i g i n a l i n j u r y remains t h e m a j o r , r a t h e r t h a n a 
m a t e r i a l , c o n t r i b u t i n g cause o f t h a t worsened c o n d i t i o n . 

I t appears t h a t t h e m a j o r i t y reaches t h e same c o n c l u s i o n and a p p l i e s t h e 
same t e s t . However, r a t h e r t h a n s i m p l y r e q u i r i n g a h i g h e r s t a n d a r d o f c a u s a t i o n 
t o e s t a b l i s h a c a u s a l r e l a t i o n s h i p between t h e a l l e g e d w o r s e n i n g and o r i g i n a l 
i n j u r y , t h e m a j o r i t y views ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) as an e x t e r n a l t h r e s h o l d r e 
q u i r e m e n t and f i r s t addresses t h e " c o m p e n s a b i l i t y " o f c l a i m a n t ' s c u r r e n t c o n d i 
t i o n . I b e l i e v e such an approach u n n e c e s s a r i l y confuses t h e a g g r a v a t i o n a n a l y 
s i s and, as a consequence, I f e a r t h a t i t w i l l l e a d t o i n c r e a s e d and unnecessary 
l i t i g a t i o n . Moreover, i t e r r o n e o u s l y i m p l i e s t h a t c o m p e n s a b i l i t y - i s always a 
t h r e s h o l d i s s u e t o be d e c i d e d b e f o r e r e a c h i n g t h e m e r i t s o f a c l a i m f o r a wors
ened c o n d i t i o n and i g n o r e s t h e f a c t t h a t t h e r e a l i s s u e s p r e s e n t e d a r e whether 
t h e c l a i m a n t ' s c o n d i t i o n has worsened and, i f so, whether t h e r e l a t i o n s h i p be
tween t h e o r i g i n a l i n j u r y and t h e worsening i s s u f f i c i e n t t o a l l o w c o m p e n s a b i l 
i t y . 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES O. SEIBERT, Claimant 
Own M o t i o n No. 91-0722M 

SECOND OWN MOTION ORDER ON RECONSIDERATION 
Emmons, e t a l . , C l aimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

On A p r i l 8, 1992, we r e c e i v e d a d d i t i o n a l e v i d e n c e f r o m c l a i m a n t r e g a r d i n g 
h i s r e q u e s t f o r r e c o n s i d e r a t i o n . o f our March 24, 1992 Own M o t i o n Order. How
e v e r , we had a l r e a d y i s s u e d an A p r i l 7, 1992 Own M o t i o n Order on R e c o n s i d e r a t i o n 
i n w h i c h we d e n i e d t e m p o r a r y t o t a l d i s a b i l i t y compensation on t h e ground t h a t 
c l a i m a n t was n o t i n t h e work f o r c e a t t h e t i m e h i s c o n d i t i o n worsened. We w i l l 
c o n s i d e r t h e a d d i t i o n a l e v i d e n c e t o be a new r e q u e s t f o r r e c o n s i d e r a t i o n . 

C l a i m a n t s u b m i t t e d e v i d e n c e t h a t he r e c e i v e d unemployment compensation 
f r o m November 14, 1989 u n t i l May 22, 1990. On December 27, 1990, c l a i m a n t ' s 
t r e a t i n g n e u r o l o g i s t , Dr. Golden, diagnosed a r e c u r r e n t L4-5 h e r n i a t e d d i s c 
w h i c h r e q u i r e d s u r g e r y . The r e q u e s t f o r s u r g e r y was w i t h d r a w n p e n d i n g f u r t h e r 
d i a g n o s t i c s t u d i e s . C l a i m a n t underwent a program o f p h y s i c a l t h e r a p y and con
s e r v a t i v e management p r o v i d e d by Dr. Becker. On May 13, 1991, Dr. Golden a g a i n 
recommended s u r g e r y . Dr. Rosenbaum, who performed an independent e v a l u a t i o n , 
i n d i c a t e d t h a t s u r g e r y was not a p p r o p r i a t e . I n August, c l a i m a n t d i s c o n t i n u e d 
c o n s e r v a t i v e t r e a t m e n t . I n October 1991, Dr. Golden was s t i l l o f t h e o p i n i o n 
t h a t s u r g e r y was a p p r o p r i a t e . On December 5, 1991, t h e i n s u r e r a u t h o r i z e d t h e 
proposed s u r g e r y . 

However, c l a i m a n t has not p r o v i d e d evidence t h a t he was w i l l i n g t o work, 
b u t u n a b l e t o work o r l o o k f o r work, a f t e r May 22, 1990 u n t i l h i s s u r g e r y i n 
J a n u a r y 1992. Evidence t h a t c l a i m a n t was r e c e i v i n g c o n s e r v a t i v e m e d i c a l t r e a t 
ment does n o t i n d i c a t e t h a t c l a i m a n t was t h e r e b y p r e c l u d e d f r o m w o r k i n g . I n 
o r d e r t o p r e v a i l on t h i s i s s u e , c l a i m a n t must prove t h a t he was w i l l i n g t o work 
and t h a t e i t h e r : (1) he was making r e a s o n a b l e e f f o r t s t o o b t a i n work a f t e r May 
22, 1990; o r (2) r e a s o n a b l e e f f o r t s t o o b t a i n work would have been f u t i l e due t o 
t h e compensable i n j u r y . See Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 
(1 9 8 9 ) . C l a i m a n t has t h e burden o f p r o o f on t h i s i s s u e and must p r o v i d e e v i 
dence, such as c o p i e s o f paycheck s t u b s , income t a x forms, f u r t h e r unemployment 
compensation r e c o r d s , a l i s t o f employers where c l a i m a n t l o o k e d f o r work, a l e t 
t e r f r o m t h e employer, o r l e t t e r f rom a d o c t o r s t a t i n g t h a t a work s e a r c h would 
be f u t i l e because o f c l a i m a n t ' s compensable c o n d i t i o n f o r t h e p e r i o d i n ques
t i o n . A c c o r d i n g l y , because such evidence i s l a c k i n g , we c o n t i n u e t o deny 
c l a i m a n t ' s r e q u e s t f o r t e m p o r a r y d i s a b i l i t y compensation. See i d . 

Thus, h a v i n g f a i l e d t o p r o v i d e t h e r e q u i r e d e v i d e n c e , we a g a i n c o n c l u d e 
t h a t c l a i m a n t has f a i l e d t o prove t h a t he was i n t h e work f o r c e a t t h e t i m e o f 
h i s c u r r e n t w o r s e n i n g . A c c o r d i n g l y , we c o n t i n u e t o deny c l a i m a n t ' s r e q u e s t f o r 
t e m p o r a r y d i s a b i l i t y compensation. 

C o n s e q u e n t l y , we w i t h d r a w our A p r i l 7, 1992 o r d e r . As supplemented 
h e r e i n , we adhere t o and r e p u b l i s h our A p r i l 7, 1992 o r d e r i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and appeal s h a l l r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WENDY K. SPRINKEL, Claimant 

WCB Case No. 90-21499 
INTERIM ORDER (REMANDING) 

W i l l a r d B o d t k er, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Emerson's o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r r i g h t f i n g e r 
and l e f t w r i s t c o n d i t i o n s . The employer a l s o moves t o "reopen" t h e r e c o r d i n 
t h i s case o r , a l t e r n a t i v e l y , remand t h e m a t t e r t o t h e Re f e r e e f o r s u b m i s s i o n o f 
f u r t h e r e v i d e n c e . On r e v i e w , t h e i s s u e s a r e remand and c o m p e n s a b i l i t y . We 
remand. 

The employer moves t o "reopen" t h e r e c o r d o r , a l t e r n a t i v e l y , remand t h e 
m a t t e r f o r s u b m i s s i o n o f f u r t h e r e v i d e n c e . Claimant does n o t o b j e c t t o t h e 
m o t i o n o t h e r t h a n t o r e q u e s t t h a t , i f we g r a n t t h e m o t i o n , we a l s o c o n s i d e r 
a d d i t i o n a l e v i d e n c e p r o f e r r e d by c l a i m a n t . 

We f i r s t n o t e t h a t we have no a u t h o r i t y t o c o n s i d e r any e v i d e n c e n o t a l 
r e a d y i n c l u d e d i n t h e r e c o r d . Under ORS 656.295(5), our o n l y s t a t u t o r y power i s 
t o remand t h e case t o t h e Referee f o r f u r t h e r e v i d e n c e t a k i n g i f we f i n d t h a t 
t h e case has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l 
oped. See B a i l e y v. SAIF, 296 Or 41, 45 n. 3 (1 9 8 3 ) . I n o r d e r t o s a t i s f y t h i s . 
s t a n d a r d , a c o m p e l l i n g reason must be shown f o r remanding; a c o m p e l l i n g reason 
e x i s t s when t h e e v i d e n c e : (1) concerns d i s a b i l i t y ; (2) was n o t o b t a i n a b l e a t 
t h e t i m e o f h e a r i n g ; and (3) i s r e a s o n a b l y l i k e l y t o a f f e c t t h e outcome o f t h e 
case. See Compton v. Weyerhaeuser Co., 301 Or 641, 646 ( 1 9 8 6 ) ; M e t r o Machinery 
R i g g i n g v. T a l l e n t , 94 Or App 245, 249 (1988) ( a p p r o v i n g a p p l i c a b i l i t y o f 
Compton v. Weyerhaeuser Co., supra, t o remand by t h e B o a r d ) . 

Here, t h e Referee found t h a t c l a i m a n t proved t h e c o m p e n s a b i l i t y o f a 
g a n g l i o n i n her r i g h t i n d e x f i n g e r . The employer a s s e r t s t h a t we s h o u l d remand 
t o c o n s i d e r r e p o r t s d e m o n s t r a t i n g t h a t s u r g e r y p e r f o r m e d on c l a i m a n t ' s r i g h t 
hand a f t e r t h e h e a r i n g r e v e a l e d t h a t c l a i m a n t d i d n o t have a g a n g l i o n i n her 
f i n g e r . A r e p o r t f r o m c l a i m a n t ' s t r e a t i n g p h y s i c i a n and p r o f e r r e d by c l a i m a n t 
a l s o shows t h a t a g a n g l i o n was not found i n t h e f i n g e r . R a t h e r , t h e s u r g e r y r e 
v e a l e d what appeared t o be a s m a l l h e r n i a t i o n , and t h e r e p o r t f o u n d t h a t t h i s 
c o n d i t i o n was r e l a t e d t o c l a i m a n t ' s work a c t i v i t i e s . 

We f i n d t h a t t h e r e i s a c o m p e l l i n g reason t o remand f o r a d m i s s i o n o f t h i s 
a d d i t i o n a l e v i d e n c e . The evidence concerns c l a i m a n t ' s d i s a b i l i t y , was n o t ob
t a i n a b l e a t t h e t i m e o f h e a r i n g , and, because i t goes d i r e c t l y t o t h e e x i s t e n c e 
o f c l a i m a n t ' s c o n d i t i o n t h a t was deemed compensable, i t i s r e a s o n a b l y l i k e l y t o 
a f f e c t t h e outcome o f t h e case. See Parmer v. P l a i d P a n t r y #54, 76 Or App 405, 
409 ( 1 9 8 5 ) . T h e r e f o r e , we remand t o t h e Referee f o r t h e a d m i s s i o n o f t h o s e r e 
p o r t s p r o f f e r e d by t h e employer. I n a d d i t i o n , t h e Referee s h a l l a l l o w c l a i m a n t 
an o p p o r t u n i t y t o cross-examine o r r e b u t t h i s l a t e - p r o d u c e d e v i d e n c e . 

We r e t a i n j u r i s d i c t i o n over t h i s m a t t e r . A f t e r c o n d u c t i n g t h e aforemen
t i o n e d f u r t h e r p r o c e e d i n g s , which may be conducted i n any manner t h a t w i l l 
a c h i e v e s u b s t a n t i a l j u s t i c e , a t r a n s c r i p t o f any f u r t h e r h e a r i n g , a l o n g w i t h any 
a d m i t t e d e x h i b i t s , s h a l l be fo r w a r d e d t o t h e Board. I n a d d i t i o n , R e f e r e e Emerson 
s h a l l p r o v i d e an i n t e r i m o r d e r on remand e x p l a i n i n g t h e e f f e c t , i f any, t h e ad
m i s s i o n o f any a d d i t i o n a l e v i d e n c e has upon h i s p r i o r o r d e r . When t h e i n t e r i m 
o r d e r on remand has i s s u e d and t h e case i s r e t u r n e d t o t h e Board, a s u p p l e m e n t a l 
b r i e f i n g s c h e d u l e s h a l l be implemented, a f t e r which we w i l l p r o c e e d w i t h o ur 
r e v i e w . 

I T IS SO ORDERED. 



A p r i l 2 1 , 1992 C i t e as 44 Van N a t t a 815 (1992) 815 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERTA J . WILSON, Claimant 

WCB Case No. 90-15449 
ORDER ON RECONSIDERATION 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s and t h e i n s u r e r c r o s s - r e q u e s t s r e c o n s i d e r a t i o n o f our 
Janu a r y 3 1 , 1992 Order on Review. We w i t h d r e w our o r d e r t o a l l o w s u f f i c i e n t 
t i m e t o c o n s i d e r t h e m o t i o n s . I n t h a t o r d e r , we conclud e d t h a t c l a i m a n t became 
m e d i c a l l y s t a t i o n a r y on June 5, 1990 and r e i n s t a t e d t h e i n s u r e r ' s N o t i c e o f 
C l o s u r e . I n a d d i t i o n t o t h e temporary d i s a b i l i t y awarded by t h e N o t i c e o f 
C l o s u r e , we awarded c l a i m a n t 5 p e r c e n t (9.6 degrees) sche d u l e d permanent d i s 
a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f t h e l e f t arm and 5 p e r c e n t (16 
degr e e s ) u n s c h e d u l e d permanent d i s a b i l i t y f o r t h e l e f t s h o u l d e r c o n d i t i o n . 

On r e c o n s i d e r a t i o n , c l a i m a n t argues t h a t she was m e d i c a l l y s t a t i o n a r y on 
June 5, 1990 o n l y f o r her c a r p a l t u n n e l c o n d i t i o n , n o t t h e d e n i e d neck, s h o u l 
d e r , r i g h t and l e f t arm p a i n . Thus, she contends, t h e N o t i c e o f C l o s u r e s h o u l d 
have been s e t a s i d e as premature. I n t h e a l t e r n a t i v e , she argues t h a t i f she 
were m e d i c a l l y s t a t i o n a r y on June 5, 1990, t h e Board d i d n o t have j u r i s d i c t i o n 
t o r a t e t h e e x t e n t o f permanent d i s a b i l i t y . 

The i n s u r e r contends t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on June 5, 
1990 and t h a t t h e Board a p p r o p r i a t e l y proceeded t o r a t e e x t e n t o f d i s a b i l i t y . 
However, i t argues t h a t t h e awards a re n o t s u p p o r t e d by t h e e v i d e n c e , i n t h a t 
t h e c u m u l a t i v e trauma d i s o r d e r i s e q u i v a l e n t t o c l a i m a n t ' s c a r p a l t u n n e l c o n d i 
t i o n , w h i c h r e s u l t e d i n no impai r m e n t . 

On r e c o n s i d e r a t i o n , we conclude t h a t b o t h c l a i m a n t ' s and t h e i n s u r e r ' s 
arguments were a d e q u a t e l y addressed i n our i n i t i a l Order on Review. F u r t h e r , 
because t h e " c l a i m " has a l r e a d y been t h r o u g h t h e pr o c e d u r e p r e s c r i b e d i n fo r m e r 
ORS 6 5 6 . 2 6 8 ( 3 ) , and a l l o f c l a i m a n t ' s c o n d i t i o n s were m e d i c a l l y s t a t i o n a r y on 
June 5, 1990, i t i s n o t i n a p p r o p r i a t e f o r t h e e x t e n t o f d i s a b i l i t y t o be d e t e r 
mined by t h e Board. We adhere t o and r e p u b l i s h our January 3 1 , 1992 Order on 
Review. The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

A p r i l 23, 1992 C i t e as 44 Van N a t t a 815 (1992) 

I n t h e M a t t e r o f t h e Compensation' o f 
DEBRA C. LAYNG, Claimant 
WCB Case No. 90-17162 

ORDER ON RECONSIDERATION 
Malagon, e t a l . , Claimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

On March 23, 1992, we abated our February 25, 1992 Order on Review t o 
a l l o w t h e s e l f - i n s u r e d employer t o f i l e a response t o c l a i m a n t ' s m o t i o n f o r r e 
c o n s i d e r a t i o n . Having r e c e i v e d t h e employer's response t o c l a i m a n t ' s m o t i o n f o r 
r e c o n s i d e r a t i o n , we proceed t o our r e v i e w . 

I n h e r r e q u e s t f o r r e c o n s i d e r a t i o n , c l a i m a n t f i r s t c ontends t h a t t h i s mat
t e r i n v o l v e s a "de f a c t o " d e n i a l o f a m e d i c a l s e r v i c e s b i l l . C l a i m a n t n o t e s 
t h a t OAR 436-10-046(2) p r o v i d e s t h a t a r e q u e s t f o r r e v i e w by t h e D i r e c t o r must 





A p r i l 23, 1992 C i t e as 44 Van N a t t a 817 (1992) 817 

I n t h e M a t t e r o f t h e Compensation o f 
BETTY J . RETHERFORD, Claimant 

WCB Case No. 90-02078 
ORDER ON RECONSIDERATION 

P h i l i p H. Garrow, Claimant A t t o r n e y 
K e v i n L. Mannix, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our March 24, 1992 o r d e r w h i c h a f 
f i r m e d a Re f e r e e ' s o r d e r t h a t u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s 
L4-5 c o n d i t i o n , and d e c l i n e d t o award i n t e r i m compensation, p e n a l t i e s and a t t o r 
ney f e e s f o r a l l e g e d l y unreasonable c l a i m p r o c e s s i n g . N o t i n g t h a t t h e Referee 
a l s o f o u n d t h a t c l a i m a n t ' s compensable c o n d i t i o n had a g g r a v a t e d , c l a i m a n t "be
l i e v e s a c l a r i f i c a t i o n by t h e Board i s necessary i n o r d e r t o have t h e i n s u r e r 
p r o c e s s t h i s c l a i m . " 

To b e g i n , c l a i m a n t d i d n o t r a i s e t h i s " i s s u e " u n t i l her r e q u e s t f o r r e c o n 
s i d e r a t i o n . On r e v i e w , she a s s e r t e d t h a t t h e Referee e r r e d i n u p h o l d i n g t h e i n 
s u r e r ' s L4-5 d e n i a l and i n d e c l i n i n g t o award i n t e r i m compensation, p e n a l t i e s 
and a t t o r n e y f e e s . Under such c i r c u m s t a n c e s , we d e c l i n e t o address i s s u e s 
r a i s e d f o r t h e f i r s t t i m e on r e c o n s i d e r a t i o n . See James D. T a t e , 42 Van N a t t a 
112 ( 1 9 9 0 ) . 

I n any e v e n t , had we addressed t h e m e r i t s o f c l a i m a n t ' s r e q u e s t , we would 
n o t have a l t e r e d o ur p r i o r d e c i s i o n . C l a i m a n t ' s h e a r i n g r e q u e s t p e r t a i n e d t o 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s "back a t any l e v e l s o f t h e s p i n e o t h e r t h a n 
L5-S1." The i n s u r e r had p r e v i o u s l y a u t h o r i z e d s u r g e r y a t L5-S1. Based on such 
c i r c u m s t a n c e s , t h e Referee concluded t h a t " [ i ] t i s o b v i o u s t h a t t h e c o n d i t i o n a t 
L5-S1 a g g r a v a t e d — inasmuch as a d d i t i o n a l s u r g e r y was needed. That s u r g e r y was 
a u t h o r i z e d i n J u l y 1990." The Referee f u r t h e r h e l d t h a t "The a g g r a v a t i o n c l a i m 
f o r b e n e f i t s a t t h e L5-S1 l e v e l i s moot inasmuch as t h e r e q u e s t e d s u r g e r y a u t h o 
r i z a t i o n was g r a n t e d i n J u l y 1990." 

A s s e r t i n g t h a t t h e Referee i n a c c u r a t e l y d e c l a r e d t h e a g g r a v a t i o n i s s u e 
"moot," c l a i m a n t r e q u e s t s t h a t we f i n d t h a t he prov e d a compensable a g g r a v a t i o n 
and remand t h e c l a i m t o t h e i n s u r e r f o r p r o c e s s i n g . We d e c l i n e c l a i m a n t ' s r e 
q u e s t . As n o t e d above, t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s L5-S1 c o n d i t i o n was n o t 
c o n t e s t e d a t t h e h e a r i n g . That c l a i m had been accepted and t h e proposed s u r g e r y 
a u t h o r i z e d . C l a i m a n t ' s m o t i o n suggests t h a t t h e i n s u r e r i s n o t c o m p l y i n g w i t h 
i t s c l a i m p r o c e s s i n g o b l i g a t i o n s c o n c e r n i n g t h e L5-S1 c o n d i t i o n . S hould t h a t be 
t h e case, h e r remedy does n o t r e s t i n t h i s case where t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s L5-S1 c o n d i t i o n was not i n d i s p u t e . 

A c c o r d i n g l y , we w i t h d r a w our March 24, 1992 o r d e r . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our March 24, 1992 o r d e r . The 
p a r t i e s ' r i g h t s o f appeal s h a l l b e g i n t o r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WANDA L. YOKUM, Claimant 
WCB Case No. 90-12197 

ORDER ON REVIEW 
S c o t t M. McNutt, Cl a i m a n t A t t o r n e y 
Pamela S c h u l t z , Defense A t t o r n e y 

Reviewed by Board Members Gunn, Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Emerson's o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r r i g h t c a r p a l t u n n e l r e 
l e a s e s u r g e r y . On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We v a c a t e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 

On June 26, 1990, t h e i n s u r e r d e n i e d c l a i m a n t ' s r e q u e s t f o r r i g h t c a r p a l 
t u n n e l s u r g e r y on t h e b a s i s t h a t t h e s u r g e r y was n e i t h e r r e a s o n a b l e n or neces
s a r y f o r c l a i m a n t ' s compensable c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t t h e m e d i c a l t r e a t m e n t was n o t compensable be
cause c l a i m a n t had f a i l e d t o e s t a b l i s h t h a t t h e s u r g e r y was r e a s o n a b l e o r neces
s a r y . A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t t h e H e a r i n g s D i v i s i o n 
l a c k s j u r i s d i c t i o n t o d e t e r m i n e t h e reasonableness and n e c e s s i t y o f t h e proposed 
t r e a t m e n t and v a c a t e t h e Referee's o r d e r . 

On May 7, 1990, t h e Governor s i g n e d i n t o law Senate B i l l 1197, an e x t e n 
s i v e r e v i s i o n o f t h e w o r k e r ' s compensation s t a t u t e s . Or Laws 1990 ( S p e c i a l Ses
s i o n ) , ch. 2. Because a h e a r i n g was convened a f t e r J u l y 1, 1990, t h i s m a t t e r i s 
p r o p e r l y a n a l y z e d under t h o s e r e v i s i o n s . Or Laws 1990, ch. 2, 54; I d a M. 
Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

Under amended ORS 656.704(3),. " m a t t e r s c o n c e r n i n g a c l a i m , " o v e r w h i c h t h e 
Board, and t h u s o u r Hearings D i v i s i o n , has j u r i s d i c t i o n , do n o t i n c l u d e any d i s 
p u t e r e g a r d i n g m e d i c a l t r e a t m e n t f o r which a r e s o l u t i o n p r o c e d u r e i s o t h e r w i s e 
p r o v i d e d i n ORS Chapter 656. ORS 656.327 p r o v i d e s a p r o c e d u r e f o r t h e r e s o l u 
t i o n o f d i s p u t e s c o n c e r n i n g t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i 
a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f [ a d m i n i s t r a t i v e ] r u l e s . " 

Here, t h e i n s u r e r ' s d e n i a l i s based s o l e l y on t h e c o n t e n t i o n t h a t t h e p r o 
posed m e d i c a l t r e a t m e n t i s n e i t h e r r e a s o n a b l e nor necessary. O r i g i n a l j u r i s d i c 
t i o n o v e r such a d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t i s no l o n g e r s h a r e d between 
t h e Board and t h e D i r e c t o r , even i f such t r e a t m e n t i s s i m p l y p r o p o s e d . K e v i n S. 
K e l l e r , 44 Van N a t t a 225 ( 1 9 9 2 ) ; S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . 
R a t h e r , because such d i s p u t e s do no t c o n s t i t u t e a m a t t e r c o n c e r n i n g a c l a i m , 
o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . 1 A c c o r d i n g l y , we 
v a c a t e t h e Refer e e ' s o r d e r f o r l a c k o f j u r i s d i c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 17, 1991 i s v a c a t e d . 

1 For t h e reasons s e t f o r t h i n t h e d i s s e n t i n g o p i n i o n i n K e l l e r , Board Mem
b e r s Tenenbaum and K i n s l e y would conclude t h a t t h e Referee had j u r i s d i c t i o n t o 



Wanda L. Yokum, 44 Van N a t t a 818 (1992) 819 

d e c i d e t h i s i s s u e , and would a f f i r m t h e Referee on t h e m e r i t s . However, based 
on t h e m a j o r i t y o p i n i o n i n K e l l e r , we are c o n s t r a i n e d t o j o i n Member Gunn i n 
t h i s r e s u l t . 

A p r i l 24, 1992 C i t e as 44 Van N a t t a 819 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN V. BISCHOF, Claimant 

WCB Case No. C2-00607 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

M i t c h e l l , Lang & Smith, Claimant A t t o r n e y s 
V i c k & G u t z l e r , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

On March 20, 1992, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

A c l a i m d i s p o s i t i o n agreement s h a l l n o t be approved i f , w i t h i n 30 days o f 
s u b m i t t i n g t h e d i s p o s i t i o n t o us, t h e worker r e q u e s t s t h a t we d i s a p p r o v e t h e 
d i s p o s i t i o n . ORS 6 5 6 . 2 3 6 ( 1 ) ( c ) . 

Here, t h e d i s p o s i t i o n was s u b m i t t e d t o us on March 20, 1992. The 3 0 t h day 
f o l l o w i n g t h e s u b m i s s i o n i s A p r i l 20, 1992. Claimant f i l e d h i s r e q u e s t f o r d i s 
a p p r o v a l o f t h e d i s p o s i t i o n on A p r i l 20, 1992. A c c o r d i n g l y , we d i s a p p r o v e t h e 
d i s p o s i t i o n . I d . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e s e l f -
i n s u r e d employer s h a l l recommence payment o f any te m p o r a r y o r permanent d i s a b i l 
i t y t h a t was s t a y e d by t h e submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

The p a r t i e s may move f o r r e c o n s i d e r a t i o n o f t h e f i n a l Board o r d e r by f i l 
i n g a m o t i o n f o r r e c o n s i d e r a t i o n w i t h i n 10 days o f t h e d a t e o f m a i l i n g o f t h i s 
o r d e r . OAR 438-09-035(1). 

F i n a l l y , we n o t e t h a t t h e proposed agreement i n i t i a l l y s u b m i t t e d by t h e 
p a r t i e s a t t e m p t e d t o r e s o l v e a l i e n f o r a t t o r n e y f e e s c l a i m e d by c l a i m a n t ' s f o r 
mer c o u n s e l . The Board has approved a former c o u n s e l ' s p e t i t i o n f o r a t t o r n e y 
f e e s i n a s i t u a t i o n i n w h i c h t h e c o u n s e l s u b m i t t e d a copy o f t h e r e t a i n e r a gree
ment t o t h e Board and c l a i m a n t d i d n o t r e b u t c o u n s e l ' s a s s e r t i o n s r e g a r d i n g t h e 
work p e r f o r m e d by t h e f o r m e r c o u n s e l upon c l a i m a n t ' s CDA. See Steven C. 
H a t f i e l d , 43 Van N a t t a 1622 ( 1 9 9 1 ) . 

I n a case i n w h i c h c l a i m a n t ' s counsel and former c o u n s e l t o o k d i f f e r e n t 
p o s i t i o n s r e g a r d i n g t h e amount o f a t t o r n e y f ees each a t t o r n e y c l a i m e d f o r work 
on one CDA, t h e Board f o u n d t h a t t h e manner i n w h i c h t h e f e e was t o be d i s 
t r i b u t e d was n o t a m a t t e r t o be de c i d e d by t h i s forum. See Ronald C. K e n d a l l , 
43 Van N a t t a 2388 ( 1 9 9 1 ) . 

F i n a l l y , t h e p a r t i e s may w i s h t o c o n s i d e r p l a c i n g t h e d i s p u t e d a t t o r n e y 
f e e amount i n a t r u s t f u n d account, pending r e s o l u t i o n o f t h e d i s p u t e between 
c l a i m a n t and h i s f o r m e r c o u n s e l . I n such a case, t h e CDA s h o u l d n o t e t h a t t h e 
amount w i l l be p a i d i n t o t h e account, w i t h t h e a p p r o v a l o f c l a i m a n t . Under 
t h o s e c i r c u m s t a n c e s , t h e amount o f c o n s i d e r a t i o n may be r e v i e w e d by t h e Board 
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s e p a r a t e l y f r o m t h e a t t o r n e y f e e d i s p u t e . However, i n no ev e n t s h a l l t h e t o t a l 
a t t o r n e y f e e s p a y a b l e o u t of. t h e s e t t l e m e n t proceeds i n t o a t r u s t a c c o u n t exceed 
t h e s t r i c t u r e s o f OAR 438-15-052. 

IT IS SO ORDERED. 

A p r i l 24, 1992 C i t e as 44 Van N a t t a 820 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JULIE M. HARPER, Claimant 
WCB Case No. 90-21191 

ORDER ON REVIEW 
Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s : 

Reviewed by Board en banc. 1 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M c W i l l i a m s ' o r d e r 
w h i c h f o u n d t h a t t h e H e a r i n g s D i v i s i o n l a c k e d j u r i s d i c t i o n t o c o n s i d e r a m e d i c a l 
t r e a t m e n t d i s p u t e . The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e 
Ref e r e e ' s o r d e r w h i c h ; (1) o r d e r e d i t t o seek t h e D i r e c t o r ' s r e v i e w o f t h e med
i c a l s e r v i c e s a t i s s u e ; and (2) found t h a t t h e i n s u r e r had n o t r a i s e d any c r o s s 
i s s u e s a t h e a r i n g . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and o f f s e t . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g m o d i f i c a t i o n 
and s u p p l e m e n t a t i o n on t h e j u r i s d i c t i o n and o f f s e t i s s u e s . 

J u r i s d i c t i o n 

We r e c e n t l y h e l d t h a t ORS 656.327 p r o v i d e s a p r o c e d u r e f o r t h e r e s o l u t i o n 
o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d worker c o n c e r n i n g m e d i c a l t r e a t 
ment t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f 
[ a d m i n i s t r a t i v e ] r u l e s . " S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . T h e r e f o r e , 
o r i g i n a l j u r i s d i c t i o n over d i s p u t e s r e g a r d i n g t h e n e c e s s i t y o r r e a s o n a b l e n e s s o f 
m e d i c a l s e r v i c e s now l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . I d . 

The p r e s e n t case i n v o l v e s a d i s p u t e r e g a r d i n g whether c h i r o p r a c t i c t r e a t 
ment has been approved by an " a t t e n d i n g p h y s i c i a n . " " A t t e n d i n g p h y s i c i a n " and 
" n o n - a t t e n d i n g p h y s i c i a n " a r e d e f i n e d i n t h e D i r e c t o r ' s r u l e s . See OAR 436-10-
0 0 5 ( 1 ) ; .436-10-005(27). Moreover, i n accordance w i t h OAR 436-10-050, o n l y an 
" a t t e n d i n g p h y s i c i a n " may p r o v i d e compensable m e d i c a l s e r v i c e s . I n l i g h t o f t h e 
a f o r e m e n t i o n e d r u l e s , - we conclude t h a t t h i s i s a d i s p u t e c o n c e r n i n g whether t h e 
t r e a t m e n t a t i s s u e i s " i n v i o l a t i o n o f t h e r u l e s r e g a r d i n g t h e pe r f o r m a n c e of-"' 
m e d i c a l s e r v i c e s . " Consequently, we h o l d t h a t t h e d i s p u t e i s ' n o t "a " m a t t e r con
c e r n i n g a c l a i m " o v e r w h i c h t h e Hearings D i v i s i o n has j u r i s d i c t i o n . 

The i n s u r e r argues t h a t t h e Referee d i d n o t have a u t h o r i t y t o o r d e r i t t o 
seek t h e D i r e c t o r ' s r e v i e w o f t h e d i s p u t e d c h i r o p r a c t i c t r e a t m e n t s . We agree 
t h a t t h e Ref e r e e had no j u r i s d i c t i o n over t h i s m a t t e r . However, we a l s o n o t e 
t h a t , as i n Meyers, t h e i n s u r e r had b u t two o p t i o n s : e i t h e r pay f o r c l a i m a n t ' s 
m e d i c a l s e r v i c e s o r i n i t i a t e D i r e c t o r r e v i e w o f t h e d i s p u t e . I t s f a i l u r e t o 
i n i t i a t e r e v i e w p r o c e d u r e s o r pay f o r t h e m e d i c a l s e r v i c e s w i t h i n 90 days o f r e 
c e i p t w i l l o r d i n a r i l y c o n s t i t u t e t h e unreasonable r e s i s t a n c e t o t h e payment o f 
compensation, ' f o r w h i c h p e n a l t i e s o r a t t o r n e y fees w i l l be assessed. I d . 

1 Board member Hooton r e p r e s e n t e d one o f t h e p a r t i e s t o t h i s p r o c e e d i n g . 
C o n s e q u e n t l y , he has n o t p a r t i c i p a t e d i n t h i s r e v i e w . OAR 438-11^023. 
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A c c o r d i n g l y , we c o n c l u d e t h a t t h e Referee had no j u r i s d i c t i o n o v e r t h i s 
d i s p u t e and c o u l d n o t o r d e r t h e i n s u r e r t o i n i t i a t e D i r e c t o r r e v i e w - o f t h i s mat
t e r . However, we n o t e t h a t t h e i n s u r e r ' s l i m i t e d o p t i o n s do n o t i n c l u d e 
i n a c t i o n . I n d e e d , t h e i n s u r e r w i l l a c t a t i t s own p e r i l i f i t c o n t i n u e s t o 
r e f u s e t o pay t h e m e d i c a l b i l l i n g s and a l s o r e f u s e s t o seek D i r e c t o r r e v i e w . I n 
t h e e v e n t o f such a c o n t i n u e d r e f u s a l , c l a i m a n t may r e q u e s t a h e a r i n g seeking: 
t h e assessment o f a t t o r n e y f e e s under ORS 656.382(1) f o r t h e i n s u r e r ' s unreason
a b l e r e s i s t a n c e t o t h e payment o f compensation. 

O f f s e t 

A t h e a r i n g , i t became apparent from c l a i m a n t ' s t e s t i m o n y t h a t c l a i m a n t was 
r e c e i v i n g income f r o m c h i l d c a r e she was p e r f o r m i n g a t her home w h i l e she was 
r e c e i v i n g t e m p o r a r y t o t a l d i s a b i l i t y compensation, and t h a t , c o n s e q u e n t l y , t h e 
i n s u r e r m i g h t be e n t i t l e d t o an o f f s e t . The i n s u r e r was n o t aware o f a p o t e n 
t i a l o f f s e t i s s u e u n t i l c l a i m a n t ' s t e s t i m o n y . A f t e r c l a i m a n t ' s t e s t i m o n y , coun
s e l f o r t h e i n s u r e r moved t o have t h e r e c o r d l e f t open f o r c l a i m a n t ' s r e c o r d s o f 
her e a r n i n g s f r o m her c h i l d c a r e s e r v i c e s f o r purposes o f d e t e r m i n i n g whether an 
o f f s e t was a p p r o p r i a t e . The Referee a l l o w e d t h i s m o t i o n . 

I n her o r d e r , t h e Referee acknowledged t h a t she had l e f t t h e r e c o r d open 
f o r c l a i m a n t ' s f i n a n c i a l r e c o r d s . However, t h e Referee s t a t e d t h a t c l a i m a n t had 
w i t h d r a w n a l l t i m e l o s s i s s u e s and had o b j e c t e d t o a d m i s s i o n o f c l a i m a n t ' s f i 
n a n c i a l r e c o r d s on r e l e v a n c e grounds. The Referee i n d i c a t e d t h a t , because t h e 
i n s u r e r d i d n o t r a i s e any c r o s s - i s s u e s r e g a r d i n g c l a i m a n t ' s e n t i t l e m e n t t o tem
p o r a r y t o t a l d i s a b i l i t y , c l a i m a n t ' s o b j e c t i o n t o t h e f i n a n c i a l r e c o r d s s h o u l d be 
s u s t a i n e d and t h e y would be e x c l u d e d from t h e r e c o r d . Thus, t h e R eferee d i d n o t 
address t h e o f f s e t i s s u e i n her o r d e r . 

OAR 436-06-031 p r o v i d e s i n p e r t i n e n t p a r t : 

" * * * Amendments s h a l l be f r e e l y a l l o w e d up t o t h e d a t e o f 
t h e h e a r i n g . I f , d u r i n g t h e h e a r i n g , t h e e v i d e n c e s u p p o r t s an i s s u e 
o r i s s u e s n o t p r e v i o u s l y r a i s e d , t h e r e f e r e e may a l l o w t h e i s s u e ( s ) 
t o be r a i s e d d u r i n g t h e h e a r i n g . The r e f e r e e may c o n t i n u e t h e h e a r 
i n g upon m o t i o n o f an adverse p a r t y i f t h e p a r t y i s s u r p r i s e d and 
p r e j u d i c e d by t h e a d d i t i o n a l i s s u e ( s ) and a c o n t i n u a n c e i s n e c e s s a r y 
t o a l l o w t h e p a r t y an o p p o r t u n i t y t o c u r e t h e s u r p r i s e and p r e j u 
d i c e . " 

Whether a p a r t y i s a l l o w e d t o r a i s e an i s s u e f o r t h e f i r s t t i m e d u r i n g t h e 
c o u r s e o f a h e a r i n g i s a m a t t e r w i t h i n t h e Referee's d i s c r e t i o n . Susan D. 
T r o x e l l , 42 Van N a t t a 1300 ( 1 9 9 0 ) . Here, t h e Referee appeared t o a l l o w t h e 
i s s u e t o be r a i s e d and l e f t t h e r e c o r d open f o r c l a i m a n t ' s f i n a n c i a l r e c o r d s o f 
her e a r n i n g s w h i l e r e c e i v i n g t i m e l o s s . We n o t e t h a t c l a i m a n t c o u l d have r e 
q u e s t e d a c o n t i n u a n c e i f she was s u r p r i s e d o r p r e j u d i c e d and d i d n o t do so. OAR 
438-06-031; 438-06-091(3). 

Based on t h e s e f a c t s , we conclude t h a t t h e Referee e x e r c i s e d her d i s c r e 
t i o n and a l l o w e d t h e o f f s e t i s s u e t o be r a i s e d . Thus, t h e R eferee was i n c o r r e c t 
i n s t a t i n g t h a t t h e i n s u r e r had r a i s e d no c r o s s - i s s u e s . Since t h e o f f s e t i s s u e 
d i d n o t a r i s e u n t i l c l a i m a n t ' s t e s t i m o n y , t h e r e was no way f o r t h i s i s s u e t o be 
f o r m a l l y r a i s e d p r i o r t o t h a t t i m e . 

A l t h o u g h we f i n d t h a t t h e o f f s e t i s s u e was r a i s e d d u r i n g t h e c o u r s e o f the 
h e a r i n g , we c o n c l u d e t h a t c l a i m c l o s u r e would be t h e a p p r o p r i a t e t i m e t o address 
t h e o f f s e t r e q u e s t . ORS 656.268(13) a l l o w s an o f f s e t t o be i n c l u d e d i n a d e t e r 
m i n a t i o n o r d e r o r n o t i c e o f c l o s u r e . We have p r e v i o u s l y h e l d t h a t a R e f e r e e has 
a u t h o r i t y t o g r a n t an o f f s e t r e q u e s t even when no compensation has been awarded 
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a g a i n s t w h i c h t h e o f f s e t may be t a k e n . Robert E. Kubala, 43 Van N a t t a 1495 
( 1 9 9 1 ) . However, i n Kubala, t h e o f f s e t r e q u e s t r a i s e d a t h e a r i n g a r o s e f r o m an 
app e a l o f a D e t e r m i n a t i o n Order. Here, i n c o n t r a s t , t h e c l a i m has n o t been 
c l o s e d . Thus, t h e r e has n o t been an o p p o r t u n i t y t o " i n c l u d e n e c e s s a r y a d j u s t 
ments i n compensation" i n a D e t e r m i n a t i o n Order o r N o t i c e o f C l o s u r e . ORS 
65 6 . 2 6 8 ( 1 3 ) . 

Under such c i r c u m s t a n c e s , we h o l d t h a t t h e a p p r o p r i a t e t i m e t o address t h e 
i n s u r e r ' s o f f s e t r e q u e s t i s a t t h e t i m e o f c l a i m c l o s u r e . A c c o r d i n g l y , we de
c l i n e t o c o n s i d e r t h e r e q u e s t a t t h i s t i m e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 6, 1991 i s a f f i r m e d . 

Board Members K i n s l e y and Tenenbaum d i s s e n t i n g i n p a r t : 

C i t i n g t h e d e c i s i o n i n S t a n l e y Meyers, supra, t h e m a j o r i t y f i n d s t h a t t h e 
H e a r i n g s D i v i s i o n o f t h e Workers' Compensation Board does n o t have o r i g i n a l 
j u r i s d i c t i o n o v e r t h i s m e d i c a l t r e a t m e n t i s s u e . For t h e reasons s t a t e d i n our 
d i s s e n t i n S t a n l e y Meyers, we d i s a g r e e . By i t s t e r m s , t h e a p p l i c a t i o n o f ORS 
6 5 6 . 3 2 7 ( 1 ) ( a ) i s d i s c r e t i o n a r y upon t h e p a r t i e s : 

" I f an i n j u r e d w orker, an i n s u r e r o r s e l f - i n s u r e d employer o r 
t h e d i r e c t o r b e l i e v e s t h a t an i n j u r e d worker i s r e c e i v i n g m e d i c a l 
t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a 
t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s and 
wi s h e s r e v i e w o f t h e t r e a t m e n t by t h e d i r e c t o r , t h e i n j u r e d w o r k e r , 
i n s u r e r , s e l f - i n s u r e d employer s h a l l so n o t i f y t h e p a r t i e s and t h e 
d i r e c t o r . " (Emphasis added). 

I f t h e d i r e c t o r ' s j u r i s d i c t i o n has n o t been i n v o k e d by one o f t h e p a r t i e s 
f o r one o f t h e reasons l i s t e d i n t h e s t a t u t e , t h e p a r t i e s r e t a i n t h e r i g h t t o a 
f u l l h e a r i n g on t h e m a t t e r w i t h l e g a l r e p r e s e n t a t i o n a t t h e H e a r i n g s D i v i s i o n 
under ORS 656.283. L i l l i e M. W i l l i s , 42 Van N a t t a 1923 ( 1 9 9 0 ) ; Theron S t i e h l , 
43 Van N a t t a 686 ( 1 9 9 1 ) . Here, n e i t h e r p a r t y wished t o have D i r e c t o r r e v i e w 
under ORS 656.283 and, t h e r e f o r e , t h e r e q u e s t f o r h e a r i n g s h o u l d n o t have been 
d i s m i s s e d . F u r t h e r , by t h e terms o f t h e s t a t u t e , c l a i m a n t c o u l d n o t have i n 
voked t h e j u r i s d i c t i o n o f t h e D i r e c t o r . C l a i m a n t t a k e s t h e p o s i t i o n t h a t t h e 
t r e a t m e n t she was r e c e i v i n g was n o t i n v i o l a t i o n o f any m e d i c a l r u l e about r e 
c e i v i n g t r e a t m e n t f r o m an a t t e n d i n g p h y s i c i a n . T h e r e f o r e , she was n o t "an i n 
j u r e d w o r k e r [who] . . . b e l i e v e s t h a t [ s h e ] . . . i s r e c e i v i n g m e d i c a l t r e a t 
ment t h a t i s . . . i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e p e r f o r m a n c e o f m e d i c a l 
s e r v i c e s . . . ." 

The m a j o r i t y p o s t u l a t e s t h a t t h e i n s u r e r ' s o p t i o n s "do n o t i n c l u d e i n a c 
t i o n , " and t h a t i n t h e event o f a " c o n t i n u e d r e f u s a l " t o e i t h e r pay t h e b i l l s o r 
seek D i r e c t o r ' s r e v i e w , t h e i n s u r e r m i g h t be s u b j e c t t o a t t o r n e y f e e s under ORS 
6 5 6 . 3 8 2 ( 1 ) , i f c l a i m a n t seeks a h e a r i n g t o pursue t h a t a l l e g e d v i o l a t i o n . 

N o t w i t h s t a n d i n g t h e m a j o r i t y ' s i n f e r e n t i a l r e a s o n i n g , however, t h e r e i s no 
t i m e p e r i o d i n ORS 656.327 w i t h i n w h i c h t h e i n s u r e r must r e q u e s t D i r e c t o r ' s r e 
vi e w o r be s u b j e c t t o some s a n c t i o n . The i n s u r e r may d e l a y i n d e f i n i t e l y . That 
i s j u s t one o f t h e reasons we d i s s e n t e d i n Meyers. 

For t h e above reasons, we r e s p e c t f u l l y d i s s e n t . 
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I n t h e M a t t e r o f t h e Compensation o f 
FLORENCE E. HATHORN, Claimant 

WCB Case No. 91-14639 
ORDER OF DISMISSAL (REMANDING) 

Coons, e t a l . , C l aimant A t t o r n e y s 
Pamela S c h u l t z , Defense A t t o r n e y 

The i n s u r e r has r e q u e s t e d Board r e v i e w o f Referee Q u i l l i n a n ' s A p r i l 6, 
1992 "Order C o m p e l l i n g D i s c o v e r y . " We have r e v i e w e d t h e r e q u e s t t o d e t e r m i n e 
w hether we have a u t h o r i t y t o c o n s i d e r t h i s m a t t e r . Because we co n c l u d e t h a t t h e 
Re f e r e e ' s o r d e r i s n o t a f i n a l o r d e r , we d i s m i s s t h e r e q u e s t f o r r e v i e w . 

FINDINGS OF FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g , c o n t e s t i n g a September 30, 1991 d e n i a l . I n 
a d d i t i o n t o t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t r a i s e d t h e i s s u e s o f p e n a l t i e s 
and a t t o r n e y f e e s . 

P r i o r t o h e a r i n g , c l a i m a n t f i l e d a "Motion t o Compel D i s c o v e r y . " S p e c i f i 
c a l l y , c l a i m a n t r e q u e s t e d t h a t t h e i n s u r e r be d i r e c t e d t o d i s c l o s e a v i d e o t a p e . 
The i n s u r e r opposed t h e m o t i o n . 

On A p r i l 6, 1992, t h e Referee i s s u e d an "Order C o m p e l l i n g D i s c o v e r y . " Re
l y i n g on Rob e r t J. Smith, 43 Van N a t t a 104 (199 1 ) , and Jon A. H i s s n e r , 42 Van 
N a t t a 2731 ( 1 9 9 0 ) , t h e Referee concluded t h a t t h e v i d e o t a p e was d i s c o v e r a b l e 
and d i s c l o s a b l e as a c l a i m s document p r i o r t o h e a r i n g . A c c o r d i n g l y , t h e i n s u r e r 
was d i r e c t e d t o p r o v i d e a c e r t i f i e d complete and a c c u r a t e copy o f t h e v i d e o t a p e 
t o c l a i m a n t ' s c o u n s e l w i t h i n 10 days. F i n a l l y , t h e Referee d i r e c t e d t h a t t h e 
case be r e s e t f o r h e a r i n g . 

On A p r i l 13, 1992, t h e Board r e c e i v e d t h e i n s u r e r ' s r e q u e s t f o r r e v i e w o f 
t h e R e f e r e e ' s A p r i l 6, 1992 o r d e r . 

FINDINGS OF ULTIMATE FACT 

The R e f e r e e ' s A p r i l 6, 1992 "Order C o m p e l l i n g D i s c o v e r y " d i d n o t f i n a l l y 
deny o r a l l o w t h e c l a i m , nor d i d i t f i x t h e amount o f c l a i m a n t ' s c o m p e n s a t i o n i 

CONCLUSIONS OF LAW 

A f i n a l o r d e r i s one which d i s p o s e s o f a c l a i m so t h a t no f u r t h e r a c t i o n 
i s r e q u i r e d ' . P r i c e v. SAIF, 296 Or 311, 315 (19 8 4 ) . A d e c i s i o n w h i c h n e i t h e r 
d e n i e s t h e c l a i m , nor a l l o w s i t and f i x e s t h e amount o f compensation, i s n o t an 
a p p e a l a b l e f i n a l o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; Mendenhall 
v. SAIF, 16 Or App 136, 139 (19 7 4 ) . 

Here, t h e Referee's A p r i l 6, 1992 o r d e r n e i t h e r f i n a l l y d i s p o s e d o f , n or 
a l l o w e d , t h e c l a i m . Moreover, t h e o r d e r d i d n o t f i x t h e amount o f c l a i m a n t ' s 
c o m p e nsation. R a t h e r , t h e o r d e r r e s o l v e d a d i s c o v e r y i s s u e i n p r e p a r a t i o n f o r a 
f o r t h c o m i n g h e a r i n g . See Tony R. Seeley, 41 Van N a t t a 130 ( 1 9 8 9 ) . 

Inasmuch as f u r t h e r a c t i o n b e f o r e t h e Hearings D i v i s i o n was r e q u i r e d as a 
r e s u l t o f t h e Referee's o r d e r , we conclude t h a t i t was n o t a f i n a l o r d e r . P r i c e 
v. SAIF, s u p r a ; Lindamood v. SAIF, supra; Tony R. Seeley, supra. T h e r e f o r e , we 
l a c k j u r i s d i c t i o n t o c o n s i d e r t h e i n s u r e r ' s r e q u e s t f o r Board r e v i e w . 



824 F l o r e n c e E. Ha t h o r n , 44 Van N a t t a 823 (1992) 

A c c o r d i n g l y , t h i s case i s r e t u r n e d t o t h e D o c k e t i n g S e c t i o n o f t h e Work
e r s ' Compensation Board Hearings D i v i s i o n f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h 
t h i s o r d e r and t h e Referee's A p r i l 6, 1992 "Order C o m p e l l i n g D i s c o v e r y . " I n 
o t h e r words, t h i s case s h a l l be scheduled f o r h e a r i n g . 

IT IS SO ORDERED. 

A p r i l 24, 1992 : C i t e as 44 Van N a t t a 824 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KIM S. JEFFRIES, Claimant 

WCB Case Nos. 90-15064, 90-05652 & 90-12569 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
S n a r s k i s , e t a l . , Defense A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 
Tooze, e t a l . , Defense A t t o r n e y s 

Reviewed by t h e Board en banc. 

Sedgwick James & Company, on b e h a l f o f Conagra I n c . , r e q u e s t s r e v i e w o f 
Ref e r e e Myzak's o r d e r w h i c h assessed a p e n a l t y f o r Sedgwick's a l l e g e d l y u n r e a 
s o n a b l e d e n i a l o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r c l a i m a n t ' s h e r n i a t e d 
d i s c c o n d i t i o n . On r e v i e w , t h e i s s u e i s p e n a l t i e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" and " F i n d i n g s o f U l t i m a t e F a c t , " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t Sedgwick's d e n i a l was u n r e a s o n a b l e and assessed a 
p e n a l t y based on a l l compensation due as o f t h e d a t e o f h e a r i n g . We agree. 

P e n a l t i e s may be assessed when a c a r r i e r " u n r e a s o n a b l y d e l a y s o r unreason
a b l y r e f u s e s t o pay compensation." ORS 656.262(10). The r e a s o n a b l e n e s s o f a 
c a r r i e r ' s d e n i a l o f compensation must be gauged based upon t h e i n f o r m a t i o n 
a v a i l a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s d e n i a l . Brown v. Arg o n a u t I n s u r a n c e 
Company, 93 Or App 588 ( 1 9 8 8 ) ; P r i c e v. SAIF, 73 Or App 123, 126 n. 3 ( 1 9 8 5 ) . 

The i n f o r m a t i o n a v a i l a b l e t o Sedgwick s u p p o r t e d b o t h c o m p e n s a b i l i t y and 
Sedgwick's r e s p o n s i b i l i t y . S p e c i f i c a l l y , on December 22, 1989, c l a i m a n t l i f t e d 
a 40 pound c a r t o n and t u r n e d . He f e l t t h e immediate o n s e t o f s h a r p p a i n i n h i s 
low back. He t o l d a co-worker t h a t he had i n j u r e d h i s back and sought m e d i c a l 
t r e a t m e n t f r o m Dr. S c h w e r z l e r l a t e r t h a t same day. Dr. S c h w e r z l e r ' s c h a r t n o t e s 
i n d i c a t e t h a t c l a i m a n t had a low back s t r a i n and spasms a f t e r a l i f t i n g i n c i d e n t 
a t work. F o l l o w i n g t h e Christmas h o l i d a y s , on December 27, 1989, c l a i m a n t i n 
formed t h e employer t h a t he had h u r t h i s back a t work. C l a i m a n t was h o s p i t a l 
i z e d on Jan u a r y 2, 1990 and underwent s u r g e r y f o l l o w i n g an MRI. The MRI r e 
v e a l e d a p r e e x i s t i n g d i s c h e r n i a t i o n a t L5-S1 which d i f f e r e d f r o m i t s s t a t u s 
when i n i t i a l l y d i a g n o s e d i n 1985 i n t h a t t h e r e was now a f r e e f r a g m e n t i n t h e 
l a t e r a l r e c e s s j u s t below t h e L5-S1 d i s c compressing t h e r i g h t S I n e r v e r o o t . 
(Ex. 92 E-3). F u r t h e r m o r e , t h e d i s c h a r g e summary by t r e a t i n g s u r g e o n , Dr. 
Malos, d e s c r i b e d t h e c o n d i t i o n as a v e r y l a r g e d i s c h e r n i a t i o n t r a p p i n g t h e S - l 
n e r v e r o o t , whereas i n 1985, Malos had found a " s m a l l h e r n i a t i o n w h i c h d o e s n ' t 
l o o k l i k e i t c o u l d e n t r a p t h e S I nerve r o o t . " (Ex. 3 3 ) . I n a d d i t i o n , t h e ad
m i s s i o n , o p e r a t i v e and d i s c h a r g e r e p o r t s s p e c i f i c a l l y r e f e r r e d t o t h e December 
22, 1989 work i n c i d e n t as an " o n - t h e - j o b i n j u r y . " (Exs. 92A-1, 92B-1, 92E-1, 
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93A) . As t h e R eferee f o u n d , t h e r e was no m e d i c a l e v i d e n c e t o t h e c o n t r a r y when 
Sedgwick i s s u e d i t s d e n i a l on A p r i l 6, 1990. 

A t h e a r i n g , no t e s t i m o n y was o f f e r e d by Sedgwick on t h e p e n a l t y i s s u e . 
F u r t h e r m o r e , t h e d e n i a l l e t t e r s t a t e d Sedgwick's u l t i m a t e d e c i s i o n , w i t h o u t ex
p l a i n i n g Sedgwick's r e a s o n i n g . T h e r e f o r e , n o t w i t h s t a n d i n g t h e arguments i n 
Sedgwick's a p p e l l a n t ' s b r i e f c o n c e r n i n g how one m i g h t have i n t e r p r e t e d t h e medi
c a l e v i d e n c e a v a i l a b l e a t t h e t i m e , t h e r e c o r d does n o t e s t a b l i s h what m e d i c a l 
e v i d e n c e Sedgwick c o n s i d e r e d s u p p o r t i v e o f i t s d e n i a l o r why i t d e n i e d b o t h com
p e n s a b i l i t y and r e s p o n s i b i l i t y , t h e r e b y p r e c l u d i n g t h e i s s u a n c e o f a .307 Order. 

Assuming Sedgwick d e n i e d c o m p e n s a b i l i t y and r e s p o n s i b i l i t y based on a con
c l u s i o n t h a t t h e December 22, 1989 work i n c i d e n t d i d n o t worsen c l a i m a n t ' s d i s c 
p a t h o l o g y o r make what was an e s s e n t i a l l y asymptomatic c o n d i t i o n symptomatic t o 
t h e p o i n t t h a t s u r g e r y was r e q u i r e d , t h e m e d i c a l e v i d e n c e a v a i l a b l e a t t h e t i m e 
d i d n o t s u p p o r t t h a t c o n c l u s i o n . The December 22, 1989 work i n c i d e n t was such 
t h a t i t w o u ld q u a l i f y as an i n d u s t r i a l i n j u r y f o r which Sedgwick was r e s p o n s i b l e 
were i t n o t f o r c l a i m a n t ' s p r e v i o u s compensable back i n j u r i e s w h i c h r a i s e d t h e 
q u e s t i o n o f r e s p o n s i b i l i t y . Thus, t h e work i n c i d e n t m i g h t a r g u a b l y have p r o 
voked a r e s p o n s i b i l i t y d e n i a l , b u t Sedgwick had no r e a s o n a b l e b a s i s f o r d e n y i n g 
c o m p e n s a b i l i t y . Assuming Sedgwick f e l t t h a t a d d i t i o n a l m e d i c a l i n f o r m a t i o n was 
needed on what was c l e a r l y a complex m e d i c a l q u e s t i o n , i t d i d n o t r e q u e s t any 
a d d i t i o n a l i n f o r m a t i o n f r o m Dr. Malos ( o r from any o t h e r p h y s i c i a n ) , d e s p i t e 
t h a t i t c o r r e s p o n d e d w i t h Dr. Malos around t h e t i m e o f t h e d e n i a l . (Ex. 94A) . 
I n s h o r t , Sedgwick d e n i e d c o m p e n s a b i l i t y and r e s p o n s i b i l i t y w i t h o u t m e d i c a l e v i 
dence s u p p o r t i n g i t s d e c i s i o n . We conclude t h a t a t t h e t i m e o f i t s d e n i a l , 
Sedgwick d i d n o t have a l e g i t i m a t e doubt o f c o m p e n s a b i l i t y o r r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s d i s a b i l i t y and need f o r s u r g e r y . 

A c c o r d i n g l y , f o r t h e above reasons, we f i n d t h a t Sedgwick's d e n i a l was un
r e a s o n a b l e . The i s s u e now becomes whether t h e r e a r e any "amounts t h e n due" on 
w h i c h t o base a p e n a l t y f o r Sedgwick's unreasonable d e n i a l . 

I n t h i s r e g a r d , Sedgwick argues t h a t , assuming arguendo i t s d e n i a l was un
r e a s o n a b l e , r e v e r s a l i s n o n e t h e l e s s r e q u i r e d because t h e Referee based t h e 
p e n a l t y on c l a i m a n t ' s m e d i c a l expenses, which she was w i t h o u t a u t h o r i t y t o do. 
Sedgwick c i t e s t h e C o u r t ' s d e c i s i o n i n Eastmoreland H o s p i t a l v. Reeves, 94 Or 
App 698 ( 1 9 8 9 ) , f o r t h e p r o p o s i t i o n t h a t m e d i c a l b e n e f i t s cannot c o n s t i t u t e 
"amounts t h e n due" under ORS 656.262(10). We d i s a g r e e . 

I n E a s t m o r e l a n d H o s p i t a l v. Reeves, supra, t h e Court d e t e r m i n e d t h a t 
i n t e r i m compensation d i d n o t i n c l u d e m e d i c a l s e r v i c e s and t h a t m e d i c a l s e r v i c e s 
c o u l d n o t f o r m a b a s i s f o r a p e n a l t y a r i s i n g p r i o r t o a d e t e r m i n a t i o n o f com
p e n s a b i l i t y . I n t h a t case t h e p e n a l t y arose as a consequence o f i n s u r e r ' s un
r e a s o n a b l e f a i l u r e t o t i m e l y p r o v i d e c l a i m s r e l a t e d ' d o c u m e n t s f o l l o w i n g a r e 
q u e s t f o r h e a r i n g and r e q u e s t f o r m e d i c a l d o c u m e n t a t i o n . The p e n a l t y i s 
assessed on amounts due d u r i n g t h e t i m e o f t h e unreasonable d e l a y i n d i s c l o s u r e . 
C o m p e n s a b i l i t y had n o t been e s t a b l i s h e d a t t h e t i m e o f d i s c l o s u r e . Conse
q u e n t l y , t h e o n l y amount "t h e n due" was t h e i n t e r i m compensation due c l a i m a n t 
p r i o r t o a f a v o r a b l e d e t e r m i n a t i o n on t h e c o m p e n s a b i l i t y q u e s t i o n . That amount 
does n o t i n c l u d e m e d i c a l s e r v i c e s . ORS 656.262(6). 

I n t e r i m compensation i s compensation due w i t h o u t r e g a r d f o r t h e compens
a b i l i t y o f t h e c l a i m . I t i s designed t o m a i n t a i n t h e c l a i m a n t d u r i n g t h a t 
p e r i o d o f d i s a b i l i t y when t h e i n s u r e r may i n v e s t i g a t e t h e q u e s t i o n o f compens
a b i l i t y . Once a f o r m a l d e n i a l has i s s u e d c l a i m a n t i s no l o n g e r e n t i t l e d t o i n 
t e r i m c o m pensation, b u t must prove t h e c o m p e n s a b i l i t y o f h i s c l a i m . ORS 
6 5 6 . 2 6 2 ( 2 ) . Once he has done so, h i s p r i o r " p r o c e d u r a l " r i g h t t o " i n t e r i m com
p e n s a t i o n " becomes a s u b s t a n t i v e e n t i t l e m e n t under t h e A c t . 
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When a p e n a l t y i s assessed a t t h e t i m e o f a p r o c e s s i n g i n f r a c t i o n , and 
t h a t i n f r a c t i o n o c c u r s b e f o r e a d e n i a l i s s u e s , o n l y i n t e r i m c ompensation can be 
c o n s i d e r e d as an amount "th e n due." I f t h e i n f r a c t i o n o c c u r s a f t e r t h e i s s u a n c e 
o f a d e n i a l b u t b e f o r e a h e a r i n g on t h e q u e s t i o n o f c o m p e n s a b i l i t y , t h e o n l y 
p o s s i b l e amounts " t h e n due" are i n t e r i m compensation amounts due b u t un p a i d , 
p r i o r t o i s s u a n c e o f t h e d e n i a l , s i n c e t h e issuance o f t h e d e n i a l t e r m i n a t e s any 
o b l i g a t i o n t o make f u r t h e r payments on t h e c l a i m u n t i l c o m p e n s a b i l i t y i s e s t a b 
l i s h e d a t h e a r i n g . ORS 656.262(2). 

Where t h e q u e s t i o n i s t h e reasonableness o f t h e d e n i a l , however, t h e 
p e n a l t y i s assessed as o f t h e t i m e o f t h e h e a r i n g . See Wacker S i l t r o n i c Corp. 
v. S a t c h e r , 91 Or App 654, 658 (19 8 8 ) . T h i s d i s t i n c t i o n f r o m o t h e r forms o f 
p e n a l t y i s a p p r o p r i a t e because t h e i n s u r e r i s under a c o n t i n u i n g o b l i g a t i o n t o 
p r o c e s s t h e c l a i m . T h i s means t h a t t h e i n s u r e r must c o n t i n u a l l y r e e v a l u a t e i t s 
d e n i a l and r e s c i n d a d e n i a l which i s o r becomes u n r e a s o n a b l e p r i o r t o t h e i s 
suance o f an o r d e r s e t t i n g t h e d e n i a l a s i d e . Brown v. Argonaut I n s u r a n c e Co., 
su p r a . 

When t h e p e n a l t y i s assessed a t t h e t i m e o f t h e h e a r i n g , however, t h e 
d e n i a l has been s e t a s i d e and a l l expenses i n c u r r e d by c l a i m a n t f o r m e d i c a l s e r 
v i c e s and a l l t i m e l o s s become amounts t h e n due. We a r e no l o n g e r concerned 
w i t h t h e d i s t i n c t i o n between i n t e r i m compensation and s u b s t a n t i v e e n t i t l e m e n t 
under t h e A c t because c l a i m a n t , as o f t h e t i m e o f t h e o r d e r , has become s u b s t a n 
t i v e l y e n t i t l e d t o e v e r y b e n e f i t t h e Act a l l o w s w i t h o u t r e g a r d f o r t h e d a t e upon 
w h i c h m e d i c a l s e r v i c e s were r e n d e r e d o r t i m e l o s s i n c u r r e d . I n t h i s way, t h e 
p e n a l t y b e a r s a r e a s o n a b l e r e l a t i o n s h i p t o t h e wrong done. Wacker S i l t r o n i c 
Corp. v. S a t c h e r , supra. 

T h i s i n t e r p r e t a t i o n i s c o n s i s t e n t w i t h t h e d e c i s i o n o f t h e C o u r t o f 
Appeals i n b o t h Eastmoreland and i n Whitman v. I n d u s t r i a l I n d e m n i t y Co., 73 Or 
App 73 ( 1 9 8 5 ) . I n Whitman t h e c o u r t assessed a p e n a l t y on m e d i c a l s e r v i c e s r e n 
d e r e d w h i l e t h e c o m p e n s a b i l i t y o f an a g g r a v a t i o n / r e s p o n s i b i l i t y q u e s t i o n was i n 
l i t i g a t i o n . The outcome o f t h e a g g r a v a t i o n / r e s p o n s i b i l i t y q u e s t i o n , however, 
d i d n o t a f f e c t t h e c o m p e n s a b i l i t y o f t h e m e d i c a l s e r v i c e s , w h i c h r e m a i n e d com
p e n s a b l e under ORS 656.245. 

A c c o r d i n g l y , we agree w i t h t h e Referee t h a t t h e p e n a l t y i n t h i s i n s t a n c e 
i s a p p r o p r i a t e l y based on a l l compensation due a t t h e t i m e o f t h e h e a r i n g , i n 
c l u d i n g m e d i c a l s e r v i c e s . To t h e e x t e n t t h a t our p r i o r d e c i s i o n i n Gene C. 
D a l t o n , 43 Van N a t t a 1191 (1991) i s i n c o n s i s t e n t w i t h t h i s o p i n i o n , we disavow 
i t . 

C l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g a g a i n s t t h e 
p e n a l t y i s s u e . Saxton v. SAIF, 800 App 631 (19 8 7 ) ; Dotson v. Bohemia, I n c . , 
80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 6, 1991 i s a f f i r m e d . 

Board Member K i n s l e y d i s s e n t i n g : 

I f i n d t h a t Sedgwick had a l e g i t i m a t e b a s i s t o doubt b o t h t h e compensabil
i t y and r e s p o n s i b i l i t y o f t h i s c l a i m a t t h e t i m e o f t h e i r d e n i a l up t o t h e t i m e 
o f h e a r i n g and, t h e r e f o r e , I would n o t f i n d i t s d e n i a l t o be u n r e a s o n a b l e . Fur
t h e r , based on ORS 656.262(6), I agree w i t h C h a i r N e i d i g t h a t o u t s t a n d i n g medi
c a l b i l l s cannot be a b a s i s f o r a p e n a l t y . 
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The c o n d i t i o n r e l a t i n g t o t h e December 27, 1989 c l a i m a g a i n s t Sedgwick was 
f o r a h e r n i a t e d d i s k a t L5-S1. Claimant c l a i m e d t h a t , on t h e m o r n i n g o f Decem
be r 22, 1989, he s t r a i n e d h i s lower back w h i l e c a r r y i n g a c a r t o n . C l a i m a n t 
a t t e n d e d an o f f i c e C h r i s t m a s p a r t y b e f o r e l e a v i n g a t t h e end o f t h a t work day^ 
He d i d n o t f i l e a c l a i m u n t i l f i v e days l a t e r when he. r e t u r n e d a f t e r t h e h o l i d a y 
v a c a t i o n . C l a i m a n t had a p r i o r c l a i m f o r a h e r n i a t e d d i s c a t L4-L5 r e l a t e d t o a 
1981 c l a i m a g a i n s t t h e same employer, b u t w h i l e I n d u s t r i a l I n d e m n i t y was on t h e 
r i s k . He had s u r g e r y i n 1982 and 1986 a t L4-L5 r e l a t e d t o t h a t c l a i m . W h i l e 
c l a i m a n t was u n d e r g o i n g t e s t i n g i n 1985 i n p r e p a r a t i o n f o r s u r g e r y i n 1986, t h e 
d o c t o r s d i s c o v e r e d a s m a l l d i s c h e r n i a t i o n a t L5-S1. (Exs. 3 1 , 32, 33, 104.) 
There i s no e v i d e n c e i n t h e r e c o r d t h a t t h i s c o n d i t i o n was e v e r c l a i m e d o r ever 
a c c e p t e d as a work r e l a t e d c l a i m a g a i n s t t h i s employer o r any o t h e r employer. 
T h e r e f o r e , t h e L5-S1 h e r n i a t e d d i s c was a noncompensable, p r e e x i s t i n g c o n d i t i o n . 
The R e f e r e e appeared t o f i n d s i g n i f i c a n t t h a t no L5-S1 h e r n i a t e d d i s c was n o t e d 
i n t h e F e b r u a r y 18, 1986 o p e r a t i v e r e p o r t by Dr. Malos. (Ex. 39.) However, a 
c l o s e r e a d i n g o f t h a t r e p o r t shows t h a t t h e s u r g i c a l i n c i s i o n was n o t c a r r i e d 
down f a r enough t o c o m p l e t e l y expose t h a t area so t h a t a f i n d i n g w o u l d be p o s s i 
b l e . A l s o , M i c h a e l Malos, M.D., t r e a t i n g neurosurgeon, has c o n f i r m e d t h a t t h e 
L5-S1 d i s c p a t h o l o g y p r e e x i s t e d t h e 1989 c l a i m . (Ex. 104.) So, i n f a c t , 
c l a i m a n t had a p r e e x i s t i n g h e r n i a t i o n a t L5-S1, t h e same c o n d i t i o n c l a i m e d i n 
t h e 1989 c l a i m . T h i s f a c t s u p p o r t s t h e c o m p e n s a b i l i t y b a s i s f o r t h e d e n i a l . 

The r e s p o n s i b i l i t y defense arose because, a l t h o u g h c l a i m a n t had worked 
c o n t i n u o u s l y f o r t h e same employer, he had had t h r e e low back c l a i m s w i t h t h r e e 
d i f f e r e n t i n s u r e r s - t h e one p r e v i o u s l y c i t e d i n 1981, one i n 1987 f o r a back 
s t r a i n and t h e c u r r e n t 1989 c l a i m . A p r i o r c l a i m t o t h e same body a r e a , espe
c i a l l y where permanent d i s a b i l i t y has been awarded (Exs. 26, 27 and 6 6 ) , g i v e s 
r i s e t o a l e g i t i m a t e doubt as t o r e s p o n s i b i l i t y . 

Sedgwick d e n i e d t h e c l a i m on A p r i l 6, 1990. The f i r s t m e d i c a l o p i n i o n 
t h a t d i s c u s s e d c a u s a t i o n o f t h e c o n d i t i o n as between t h e t h r e e c l a i m s was i n a 
June 18, 1990 r e p o r t by Dr. F a r r i s who conducted an independent m e d i c a l examina
t i o n . T h i s r e p o r t was o b t a i n e d by H a r t f o r d who was t h e i n s u r e r on t h e 1987 
c l a i m . The r e p o r t ' s c o n c l u s i o n s were d i r e c t e d t o H a r t f o r d ' s l i a b i l i t y . I n t h a t 
r e p o r t , Dr. F a r r i s s t a t e d t h a t t h e 1987 i n j u r y was n o t t h e m a j o r cause o f t h e 
c o n d i t i o n . Dr. F a r r i s never made a d e f i n i t i v e s t a t e m e n t about t h e 1989 c l a i m as 
a cause o f t h e c o n d i t i o n , a l t h o u g h he d i d s t a t e t h a t c l a i m a n t "was e s s e n t i a l l y 
a symptomatic f r o m 1987 u n t i l he r e - i n j u r e d h i m s e l f on December 22, 1989." 
(Emphasis added). (Ex. 9 9 ) . Dr. F a r r i s t h e n moved t o Wyoming. Dr. Snodgrass 
was asked t o s t e p i n f o r Dr. F a r r i s when t h e 1987 i n s u r e r w r o t e back t o ask Dr. 
F a r r i s t o c l a r i f y h i s o p i n i o n on c a u s a t i o n . Dr. Snodgrass, who s a i d he r e v i e w e d 
Dr. F a r r i s ' r e p o r t , s t a t e d t h a t he t h o u g h t "Dr. F a r r i s ' o p i n i o n i s c l e a r t h a t 
t h e December 22, 1989, i n j u r y was r e s p o n s i b l e f o r t h e t i m e l o s s and s u r g e r y 
w h i c h o c c u r r e d i n January o f 1990." (Ex. 100.) Dr. Snodgrass' o p i n i o n i s n o t h 
i n g b u t p u r e u n r e l i a b l e hearsay, s i n c e t h e r e i s no e v i d e n c e he r e v i e w e d any o f 
t h e r e l e v a n t m e d i c a l f i l e r e g a r d i n g t h e c l a i m a n t ' s c o n d i t i o n ( o t h e r t h a n Dr. 
F a r r i s ' r e p o r t ) , t o o k any o p p o r t u n i t y t o examine t h e c l a i m a n t o r ask q u e s t i o n s 
o f him, o r even t a l k e d t o Dr. F a r r i s about h i s o p i n i o n . I would n o t c o n s i d e r 
t h a t Dr. F a r r i s ' r e p o r t , even when r e a d w i t h Dr. Snodgrass' hearsay r e p o r t , 
w o u l d have removed a l l l e g i t i m a t e doubt as t o t h e c o m p e n s a b i l i t y and r e s p o n s i 
b i l i t y f o r c l a i m a n t ' s c o n d i t i o n . Dr. F a r r i s ' r e p o r t does n o t even n o t e t h e 1985 
d i a g n o s i s o f t h e L5-S1 h e r n i a t e d d i s c , so i t does not appear t h a t he had a com
p l e t e h i s t o r y o f t h e i m p o r t a n t f a c t s when f o r m i n g h i s o p i n i o n . F u r t h e r m o r e , as 
an i n d e p e n d e n t e x a m i n i n g d o c t o r , Dr. F a r r i s had seen t h i s c l a i m a n t o n l y once and 
l o n g a f t e r t h e t h r e e c l a i m s and t h e o r i g i n a l and subsequent d i a g n o s e s o f t h e L5-
S l h e r n i a t e d d i s c were made, so t h e r e was no reason t o g i v e h i s r e p o r t any s i g 
n i f i c a n t w e i g h t . 
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The f i r s t (non-hearsay) m e d i c a l r e p o r t t h a t d i r e c t l y addresses t h e ques
t i o n o f t h e ' r e l a t i o n s h i p o f t h e 1989 c l a i m and t h e L5-S1 h e r n i a t e d d i s c i s Dr. 
Malos' November 2, 1990 r e p o r t . (Ex. 104.) Dr. Malos was i n a good p o s i t i o n t o 
g i v e an o p i n i o n because he was t h e t r e a t i n g surgeon t h a t was i n v o l v e d i n t h e 
1985 t e s t i n g when t h e L5-S1 h e r n i a t i o n was d i s c o v e r e d and he p e r f o r m e d t h e 1986 
L4-5 s u r g e r y . He a l s o p e r f o r m e d t h e January 2, 1990 s u r g e r y on t h e L5-S1 d i s c . 
Dr. Malos f o u n d t h a t t h e 1989 c l a i m was " t h e most i m p o r t a n t c a u s a t i v e f a c t o r 
l e a d i n g t o Mr. J e f f r i e s d i s c h e r n i a t i o n a t L5-S1 and subsequent s u r g e r y on Jan
u a r y 2, 1 9 9 0 [ . ] " ( I d ) . However, Dr. Malos a l s o w r o t e t h a t " p r i o r t o December 
o f 1989, he [ c l a i m a n t ] was asymptomatic from a p a i n s t a n d p o i n t 
(Emphasis added.) ( I d . ) 

T h i s r e p o r t was m a i l e d t o Sedgwick on November 7, 1990, o n l y two weeks be
f o r e t h e s c h e d u l e d h e a r i n g i n t h i s case. An argument c o u l d be made t h a t 
Sedgwick s h o u l d have conceded and accepted t h e c l a i m a t t h a t p o i n t and, t h e r e 
f o r e , t h e d e n i a l became unreasonable a t t h a t t i m e . However, as s t a t e d by 
Sedgwick a t h e a r i n g ( T r . 25) and i n i t s b r i e f , Sedgwick s t i l l had some v a l i d 
q u e s t i o n s about t h e accuracy o f t h e h i s t o r y t h a t t h e c l a i m a n t gave t o t h e doc
t o r s . I f Sedgwick showed t h e h i s t o r y t o be i n c o r r e c t , t h e n t h e r e p o r t s ' p e r s u a 
s i v e n e s s w ould be d i m i n i s h e d o r ' n u l l i f i e d . For t h i s r e a s o n , Sedgwick had a 
l e g i t i m a t e r e a s o n t o c o n t i n u e t o doubt t h e c l a i m . Both Dr. F a r r i s ' and Dr. 
Malos' r e p o r t s s t a t e d t h a t c l a i m a n t was "asymptomatic" i n t h e p e r i o d p r i o r t o 
t h e 1989 c l a i m . However, Sedgwick had c o n t r a r y i n f o r m a t i o n . Sedgwick e l i c i t e d 
t e s t i m o n y f r o m t h e c l a i m a n t t h a t he t o l d Pat Johnson, s u p e r v i s o r , and o t h e r s 
t h a t h i s back d i d h u r t p r i o r t o t h e 1989 c l a i m . ( T r . 50, 5 1 ) . A c o worker, 
M a r i a Ehrens, a l s o c o n f i r m e d t h a t she observed and c l a i m a n t r e p o r t e d some back 
p a i n p r i o r t o t h e 1989 c l a i m . ( T r . 8 7 ) . However, what a l s o became c l e a r on ex
t e n s i v e c r o s s - e x a m i n a t i o n o f t h e c l a i m a n t and Ms. Ehrens i s t h a t t h e s e com
p l a i n t s were more r e l a t e d t o an e v e r y day t y p e o f ache a f t e r a h a r d day o f l i f t 
i n g , r a t h e r t h a n t o a "nerve" t y p e p a i n a s s o c i a t e d w i t h a h e r n i a t e d d i s c . I t 
appears t h a t t h i s t e s t i m o n y i s a reason why Sedgwick l a t e r v o l u n t a r i l y w i t h d r e w 
i t s d e n i a l and a c c e p t e d t h e c l a i m . 

The above f a c t s show t h a t Sedgwick had a l e g i t i m a t e b a s i s t o d oubt t h e 
c l a i m a l l t h e way up t o t h e t i m e t h a t i t had t h e o p p o r t u n i t y t o t e s t t h e 
c l a i m a n t , under o a t h , on t h e n a t u r e o f h i s "asymptomatic" back h i s t o r y . 

F i n a l l y , even i f Sedgwick's d e n i a l was u n r e a s o n a b l e , i t i s i n c o r r e c t t o 
assess a p e n a l t y based on m e d i c a l s e r v i c e s t h a t t h e c l a i m a n t o b t a i n e d p r i o r t o 
t h e h e a r i n g and o r d e r s e t t i n g a s i d e i t s d e n i a l . As t h e m a j o r i t y o p i n i o n s t a t e s , 
c l a i m a n t became s u b s t a n t i v e l y e n t i t l e d t o b e n e f i t s "as o f t h e t i m e o f t h e 
o r d e r . " There i s no s t a t u t e t h a t r e q u i r e s t h a t an i n s u r e r pay f o r m e d i c a l s e r 
v i c e s b e f o r e t h a t t i m e . To t h e c o n t r a r y , ORS 656.262(6) s t a t e s , i n p a r t : 

• "Pending acceptance o r d e n i a l o f a c l a i m , compensation p a y a b l e 
t o a c l a i m a n t does n o t i n c l u d e t h e c o s t s o f m e d i c a l b e n e f i t s o r 
b u r i a l expenses." 

Because t h e m e d i c a l b e n e f i t s were not due p r i o r t o t h e time' t h a t t h e c l a i m 
was o r d e r e d a c c e p t e d , t h e r e were no amounts due upon whi c h t o base a p e n a l t y 
under ORS 6 5 6 . 2 6 2 ( 1 0 ) . See a l s o OAR 436-10-100(4)(on an a c c e p t e d c l a i m , payment 
o f m e d i c a l b i l l s i s due w i t h i n 60 days o f r e c e i p t ; b i l l i n g s o l d e r t h a n 60 days 
become due p r o m p t l y upon c l a i m a c c e p t a n c e ) . T h i s i s t h e h o l d i n g i n Bono v. 
SAIF, 298 Or 405, 410-11 ( 1 9 8 4 ) , Eastmoreland H o s p i t a l v. Reeves, 94 Or App 698, 
702 (1989) and Gene C. D a l t o n , 43 Van N a t t a 1191, 1195 ( 1 9 9 1 ) . The C o u r t o f 
A p p e a l s ' e a r l i e r 1985 d e c i s i o n i n Whitman-v. I n d u s t r i a l I n d e m n i t y , 73 Or App 73, 
adds an a d d i t i o n a l l a y e r o f i n t e r p r e t a t i o n t o ORS 656.262(6) t h a t was n o t 
a c c e p t e d by t h e Supreme Court i n Bono nor i n t h e more r e c e n t E a s t m o r e l a n d 
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H o s p i t a l c a s e . L i k e w i s e , t h e B o a r d i n D a l t o n c o r r e c t l y d i d n o t a c c e p t t h a t i n 
t e r p r e t a t i o n , a n d s h o u l d n o t be d i s a v o w e d . 

F o r t h e a b o v e r e a s o n s , I r e s p e c t f u l l y d i s s e n t . .; s : 

C h a i r N e i d i g d i s s e n t i n g : 

A l t h o u g h I a g r e e w i t h t h e m a j o r i t y t h a t S e d g w i c k ' s d e n i a l was u n r e a s o n 
a b l e , I do n o t a g r e e t h a t t h e r e a r e any a m o u n t s o n w h i c h t o b a s e a p e n a l t y . 
T h e r e f o r e , I d i s s e n t . 

The m a j o r i t y a t t e m p t s t o d i s t i n g u i s h t h i s c a s e f r o m t h e c o u r t ' s d e c i s i o n 
i n E a s t m o r e l a n d H o s p i t a l v . Re e v e s , 94 Or App 698 ( 1 9 8 9 ) o n t h e b a s i s t h a t 
a m o u n t s " t h e n d u e " f o r an u n r e a s o n a b l e d e n i a l i n c l u d e m e d i c a l s e r v i c e s , w h e r e a s 
a m o u n t s " t h e n d u e " f o r a p r o c e s s i n g v i o l a t i o n do n o t . The c o u r t i n E a s t m o r e l a n d 
d i d n o t make s u c h a d i s t i n c t i o n . R a t h e r , t h e c o u r t f l a t l y s t a t e d : 

" ' P e n d i n g a c c e p t a n c e o r d e n i a l o f a c l a i m , c o m p e n s a t i o n 
p a y a b l e t o a c l a i m a n t d o e s n o t i n c l u d e t h e * * c o s t s t o f m e d i c a l b e n e 
f i t s * * *.' ORS 6 5 6 . 2 6 2 ( 6 ) . T h e r e f o r e , t h e B o a r d may a s s e s s a 
p e n a l t y u n d e r ORS 6 5 6 . 2 6 2 ( 1 0 ) b a s e d o n i n t e r i m c o m p e n s a t i o n , b u t n o t 
o n m e d i c a l s e r v i c e s . Bono v . S A I F , 298 Or 4 0 5 , 4 1 0 - 1 1 ( 1 9 8 4 ) . " 

I d . a t 7 0 2 . ( E m p h a s i s s u p p l i e d ) . 

As we n o t e d i n Gene C. D a l t o n , 43 Van N a t t a 1 1 9 1 , t h e c o u r t ' s d e c i s i o n i n 
E a s t m o r e l a n d i s i n d i r e c t c o n f l i c t w i t h i t s e a r l i e r d e c i s i o n i n W h i t m a n v . 
I n d u s t r i a l I n d e m n i t y , 73 Or App 73 ( 1 9 8 5 ) . I n W h i t m a n , c o u r t r e l i e d o n t h e same 
l a n g u a g e i n ORS 6 5 6 . 2 6 2 ( 6 ) a n d b a s e d a p e n a l t y o n m e d i c a l s e r v i c e s . I n D a l t o n , 
we f o l l o w e d t h e c o u r t ' s d e c i s i o n i n E a s t m o r e l a n d i n a s m u c h as i t was t h e c o u r t ' s 
m o r e r e c e n t p r o n o u n c e m e n t . D a l t o n a t 1195, n. 2. 

I n sum, I am n o t p e r s u a d e d t h a t t h e p r e s e n t c a s e i s d i s t i n g u i s h a b l e f r o m 
E a s t m o r e l a n d . I w o u l d c o n t i n u e t o r e l y on t h e r e a s o n i n g t h a t we p r e v i o u s l y e x 
p r e s s e d i n Gene C. D a l t o n a n d f i n d t h a t a p e n a l t y i n t h i s i n s t a n c e c a n n o t b e 
b a s e d o n m e d i c a l s e r v i c e s . 

F o r t h e a b o v e r e a s o n s , I r e s p e c t f u l l y d i s s e n t . 

A p r i l 2 4 , 1992 C i t e as 44 Van N a t t a 829 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ARLENE J . KOITZSCH, C l a i m a n t 

WCB Case No. 90-13984 
ORDER DENYING RECONSIDERATION 

C r a i n e & L o v e , C l a i m a n t A t t o r n e y s 
Pamela S c h u l t z , D e f e n s e A t t o r n e y 

The i n s u r e r r e q u e s t s " c l a r i f i c a t i o n " o f o u r A p r i l 14, 1992 O r d e r o n R e c o n 
s i d e r a t i o n w h i c h a f f i r m e d a R e f e r e e ' s o r d e r a w a r d i n g c l a i m a n t 34 p e r c e n t ( 5 1 
d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f u s e o r f u n c t i o n o f t h e r i g h t 
f o r e a r m . E n c l o s i n g a c o p y o f a F e b r u a r y 12, 1992^ l e t t e r a d d r e s s e d t o t h e B o a r d 
a t i t s P o r t l a n d o f f i c e a d d r e s s , t h e i n s u r e r s e e k s c l a r i f i c a t i o n o f t h e s t a t e m e n t 
i n o u r o r d e r t h a t i t d i d n o t s u b m i t a t i m e l y r e s p o n s e t o o u r F e b r u a r y 6, 1992 
O r d e r o f A b a t e m e n t . 

A d o c u m e n t ( o t h e r t h a n a r e q u e s t f o r h e a r i n g o r a r e q u e s t f o r B o a r d r e v i e w 
o f e i t h e r a r e f e r e e ' s o r d e r o r a D i r e c t o r ' s o r d e r f i n d i n g no b o n a f i d e m e d i c a l 
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s e r v i c e s d i s p u t e ) i s f i l e d when p h y s i c a l l y d e l i v e r e d t o a p e r m a n e n t l y s t a f f e d 
B o a r d o f f i c e o r when m a i l e d ( p r o v i d e d t h a t an a t t o r n e y ' s c e r t i f i c a t e t h a t t h e 
d o c u m e n t was d e p o s i t e d i n t h e m a i l o n a s t a t e d d a t e a c c o m p a n i e s t h e d o c u m e n t ) . 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( a ) , ( c ) . H e r e , n o t w i t h s t a n d i n g t h e F e b r u a r y 1 2 , 1992 d a t e o n 
t h e i n s u r e r ' s r e s p o n s e , t h e B o a r d d i d n o t p h y s i c a l l y r e c e i v e t h e r e s p o n s e u n t i l 
i t s i n c l u s i o n w i t h t h e i n s u r e r ' s A p r i l 16, 1992 r e q u e s t f o r c l a r i f i c a t i o n . 
I n a s m u c h a s t h e i n s u r e r ' s r e s p o n s e was n o t a c c o m p a n i e d b y a n a t t o r n e y ' s c e r t i f i 
c a t e o f m a i l i n g , we c o n t i n u e t o a d h e r e t o o u r p r i o r s t a t e m e n t t h a t t h e 1 0 - d a y 
p e r i o d f o r t h e i n s u r e r ' s r e s p o n s e t o o u r F e b r u a r y 6, 1992 a b a t e m e n t o r d e r e x 
p i r e d w i t h o u t B o a r d r e c e i p t o f a r e s p o n s e . 

A c c o r d i n g l y , t h e r e q u e s t f o r c l a r i f i c a t i o n i s d e n i e d . The p a r t i e s ' r i g h t s 
o f a p p e a l s h a l l c o n t i n u e t o r u n f r o m t h e d a t e o f o u r A p r i l 1 4 , 1992 o r d e r . 

IT ' I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DANIEL R. BAKKE, C l a i m a n t 

WCB Case No. 91-02523 
ORDER ON REVIEW 

H o l l a n d e r & Lebenbaum, C l a i m a n t A t t o r n e y s 
Roy M i l l e r ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members Gunn a n d W e s t e r b a n d . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e K n a p p ' s 
o r d e r w h i c h s e t a s i d e S A I F ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t e p i l e p s y a n d 
p e r s o n a l i t y d i s o r d e r c o n d i t i o n s . On r e v i e w , t h e i s s u e i s t h e p r o p r i e t y o f 
S A I F ' s p a r t i a l d e n i a l w h i c h was i s s u e d p r i o r t o c l a i m c l o s u r e . We r e v e r s e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t , e x c e p t f o r h i s " U l t i m a t e F i n d i n g s 
o f F a c t , " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n December 1 9 8 6 , SA I F a c c e p t e d a t e m p o r a r y e x a c e r b a t i o n o f c l a i m a n t ' s 
p r e e x i s t i n g s e i z u r e c o n d i t i o n due t o s t r e s s i n d u c e d f a c t o r s . 

I n F e b r u a r y 1 9 9 1 , S A I F d e n i e d c l a i m a n t ' s c u r r e n t c o n d i t i o n " d e s c r i b e d as 
i d i o p a t h i c e p i l e p s y ( s e i z u r e d i s o r d e r ) a n d p e r s o n a l i t y d i s o r d e r . " C o n t e n d i n g 
t h a t " t h e e p i s o d e we a c c e p t e d has r e s o l v e d , " SAIF a s s e r t e d t h a t n e i t h e r t h e a c 
c e p t e d e p i s o d e n o r c l a i m a n t ' s e m p l o y m e n t was t h e m a j o r c o n t r i b u t i n g c a u s e o f 
c l a i m a n t ' s c u r r e n t c o n d i t i o n o r n e e d f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

B e c a u s e c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1 , 1990 a n d t h e h e a r i n g was 
c o n v e n e d a f t e r J u l y 1 , 1 9 9 0 , we a n a l y z e t h i s m a t t e r u n d e r t h e w o r k e r s ' compensa
t i o n l a w a s amended b y O r e g o n Laws 1990 ( S p e c i a l S e s s i o n ) e f f e c t i v e J u l y 1 , 
19 9 0 . See 1990 O r e g o n Laws, c h . 2, S e n a t e B i l l 1 197, Sec 54 ( 2 ) (now c o d i f i e d 
a t ORS C h a p t e r 6 5 6 ) ; I d a M. W a l k e r , 43 Van N a t t a 1402 ( 1 9 9 1 ) . 

On S e p t e m b e r 5, 1986, c l a i m a n t , who had a h i s t o r y o f e p i l e p s y ( s e i z u r e 
d i s o r d e r ) a n d o r g a n i c p e r s o n a l i t y d i s o r d e r , f i l e d a c l a i m f o r j o b s t r e s s r e s u l t 
i n g i n i n c r e a s e d s e i z u r e s . ( E x . 2 ) . SAIF s u b s e q u e n t l y a c c e p t e d t h e c l a i m as "a 
t e m p o r a r y e x a c e r b a t i o n o f [ c l a i m a n t ' s ] p r e e x i s t i n g s e i z u r e c o n d i t i o n d u e t o 
s t r e s s i n d u c e d f a c t o r s . " ( E x . 2 B ) . 

T h e r e a f t e r , S A I F p r o v i d e d m e d i c a l b e n e f i t s a n d t e m p o r a r y d i s a b i l i t y b e n e 
f i t s u n t i l J a n u a r y 1 9 9 1 when D r . P a l t r o w , c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , 
o p i n e d t h a t c l a i m a n t ' s w o r k - r e l a t e d s t r e s s i n d u c e d c o n d i t i o n h a d r e s o l v e d . ( E x . 
2 4 ) . On F e b r u a r y 2 2 , 1 9 9 1 , SAIF i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t 
p r e e x i s t i n g i d i o p a t h i c e p i l e p s y a n d p e r s o n a l i t y d i s o r d e r c o n d i t i o n s a s u n r e l a t e d 
t o t h e a c c e p t e d c o n d i t i o n , i n d i c a t i n g t h a t t h e a c c e p t e d c o n d i t i o n h a d r e s o l v e d 
a n d t h a t c l a i m a n t ' s e m p l o y m e n t was n o t t h e m a j o r c o n t r i b u t i n g c a u s e o f c l a i m 
a n t ' s p r e e x i s t i n g c o n d i t i o n s . ( E x . 2 5 ) . 

The 1986 c l a i m was c l o s e d on M a r c h 2 1 , 1 9 9 1 , p u r s u a n t t o a N o t i c e o f C l o 
s u r e , f i n d i n g a m e d i c a l l y s t a t i o n a r y d a t e o f J a n u a r y 2 9 , 1 9 9 1 a n d a w a r d i n g no 
p e r m a n e n t d i s a b i l i t y . ( E x . 2 9 ) . C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g f r o m b o t h 
t h e p a r t i a l d e n i a l a n d t h e N o t i c e o f C l o s u r e . 

R e l y i n g o n G u e r r e r o v . S t a v t o n C a n n i n g Co., 92 Or App 209 ( 1 9 8 8 ) , t h e R e f 
e r e e c o n c l u d e d t h a t S A I F ' s p a r t i a l d e n i a l was i m p e r m i s s i b l e b e c a u s e i t was a 
p r e c l o s u r e d e n i a l o f a r e l a t e d c o n d i t i o n . We d i s a g r e e . 
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F i r s t , we do n o t f i n d t h e G u e r r e r o d o c t r i n e a p p l i c a b l e . I n G u e r r e r o , t h e 
C o u r t o f A p p e a l s h e l d t h a t a p a r t i a l d e n i a l o f a p r e v i o u s l y a c c e p t e d i n s e p a r a b l e 
c o n d i t i o n may n o t i s s u e w h i l e t h e c l a i m i s s t i l l o p e n . I d . a t 2 1 2 - 2 1 3 . How
e v e r , t h e Supreme C o u r t , h a s c a s t c o n s i d e r a b l e d o u b t o n t h e G u e r r e r o d o c t r i n e . 
I n B o i s e C a s c a d e C o r p . v . K a t z e n b a c h , 307 Or 3 9 1 , 394 ( 1 9 8 9 ) , t h e C o u r t e x 
p r e s s e d a g r e e m e n t w i t h t h e p a r t i e s ' a s s e s s m e n t o f t h e G u e r r e r o d o c t r i n e as 
m e r i t l e s s , s t a t i n g " [ b ] o t h p a r t i e s a r e c l e a r as t o t h e m e r i t s o f t h e G u e r r e r o 
d o c t r i n e - t h e y a g r e e t h a t i t has n o n e . I t may be t h a t , i f t h e m e r i t s o f t h e 
d o c t r i n e e v e r a r e b e f o r e u s , someone c a n o f f e r a j u s t i f i c a t i o n f o r i t t h a t t h u s 
f a r h a s e s c a p e d b o t h c o u n s e l . " E ven a s s u m i n g t h a t t h e G u e r r e r o d o c t r i n e r e m a i n s 
g o o d l a w , we h o l d t h a t S A I F ' s p r e c l o s u r e d e n i a l h e r e was p r o c e d u r a l l y p r o p e r . 

An i n s u r e r may n o t d e n y f u r t h e r r e s p o n s i b i l i t y f o r a n y c o n d i t i o n a r i s i n g 
f r o m t h e a c c e p t e d c l a i m w h i l e t h e c l a i m i s i n o p e n s t a t u s a n d b e f o r e t h e e x t e n t 
o f t h e a c c e p t e d c o n d i t i o n has b e e n d e t e r m i n e d p u r s u a n t t o t h e s t a t u t o r y p r o c e 
d u r e s f o r c l a i m c l o s u r e . R o l l e r v . W e y e r h a e u s e r Co. , 67 Or App 5 8 3 , a m p l i f i e d 
68 Or App 7 4 3 , r e v d e n 297 Or 6 0 1 ( 1 9 8 4 ) ; S a f s t r o m v . R i e d e l I n t e r n a t i o n a l , 65 
Or App 728 ( 1 9 8 3 ) . H o w e v e r , t h e Supreme C o u r t ' s h o l d i n g i n K a t z e n b a c h , s u p r a , 
i n d i c a t e s t h a t a p r e c l o s u r e p a r t i a l d e n i a l i s p r o c e d u r a l l y p e r m i s s i b l e w h e r e no 
o n e " a u t h o r i z e d t o do s o " has f o u n d t h e w o r k e r ' s t w o c o n d i t i o n s t o b e i n s e p a r a 
b l e . I d . a t 3 9 4 . 

I n t h e p r e s e n t c a s e , we a r e p e r s u a d e d b y t h e n u m e r o u s o p i n i o n s o f D r . 
P a l t r o w w h i c h i n d i c a t e t h a t , a l t h o u g h c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n ( i d i o 
p a t h i c e p i l e p s y o r s e i z u r e d i s o r d e r ) a n d h i s a c c e p t e d c o n d i t i o n ( t h e t e m p o r a r y 
e x a c e r b a t i o n o f t h e s e i z u r e d i s o r d e r ) a r e r e l a t e d , t h e y a r e n o t i n s e p a r a b l e . 
D r . P a l t r o w , who h a s b e e n c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t s i n c e 1 9 7 4 , o p i n e d 
t h a t c l a i m a n t s u f f e r e d f r o m " P s y c h o l o g i c a l F a c t o r s A f f e c t i n g P h y s i c a l C o n d i t i o n " 
c a u s e d b y w o r k - r e l a t e d s t r e s s , w h i c h e x a c e r b a t e d h i s p r e e x i s t i n g s e i z u r e d i s o r 
d e r . ( E x . 2B, 2F, 2H, 8, 19 and 2 4 ) . A d d i t i o n a l l y , o n J a n u a r y 4, 1 9 9 1 , P a l t r o w 
o p i n e d t h a t c l a i m a n t ' s " P s y c h o l o g i c a l F a c t o r s a f f e c t i n g P h y s i c a l C o n d i t i o n " h a d 
r e s o l v e d . ( E x . 2 4 ) . 

B e c a u s e D r . P a l t r o w c o n s i s t e n t l y d i s c u s s e s t h e t w o c o n d i t i o n s as s e p a r a t e 
c o n d i t i o n s , we c o n c l u d e t h a t t h e y a r e n o t i n s e p a r a b l e a n d , t h e r e f o r e , S A I F ' s 
p r e c l o s u r e p a r t i a l d e n i a l was p r o c e d u r a l l y p r o p e r . See N o l a M. C h r e s t e n s e n , 43 
Van N a t t a 352 ( 1 9 9 1 ) . M o r e o v e r , we c o n c l u d e t h a t , e v e n i f S A I F ' s p r e c l o s u r e 
d e n i a l a t t e m p t e d t o d e n y an i n s e p a r a b l e c o n d i t i o n , t h e d e n i a l was p e r m i s s i b l e 
b e c a u s e S A I F ' s p r o m p t c l o s u r e o f t h e c l a i m a m o n t h a f t e r t h e p a r t i a l d e n i a l i n 
d i c a t e s t h a t t h e d e n i a l was n o t i n t e n d e d t o s h o r t c u t t h e o r d i n a r y p r o c e s s o f 
c l a i m c l o s u r e . See C h a f f e e v . N o l t , 94 Or App 83, 85 ( 1 9 8 8 ) . 

S e c o n d , S A I F ' s p r e c l o s u r e d e n i a l was a l s o p e r m i s s i b l e b e c a u s e t h e s c o p e o f 
S A I F ' s 1986 a c c e p t a n c e o f t h e c l a i m was s p e c i f i c a l l y l i m i t e d t o t h e " t e m p o r a r y 
e x a c e r b a t i o n " o f c l a i m a n t ' s s e i z u r e c o n d i t i o n . To c o n c l u d e o t h e r w i s e w o u l d be 
i n c o n s i s t e n t w i t h t h e C o u r t ' s d e c i s i o n i n J o h n s o n v . S p e c t r a P h y s i c s , 303 Or 49 
( 1 9 8 7 ) . 

I n J o h n s o n , t h e Supreme C o u r t h e l d t h a t an i n s u r e r ' s a c c e p t a n c e o f a c l a i m 
i n c l u d e s o n l y t h o s e c o n d i t i o n s s p e c i f i c a l l y a c c e p t e d i n w r i t i n g a n d t h a t a c c e p 
t a n c e o f o n e a s p e c t o f a c l a i m i s n o t a c c e p t a n c e o f a s e p a r a t e a s p e c t o f t h e 
same c o n d i t i o n . I d . a t 5 5 - 5 6 . H e r e , SAIF a c c e p t e d o n l y t h e " t e m p o r a r y e x a c e r 
b a t i o n o f [ c l a i m a n t ' s ] p r e e x i s t i n g s e i z u r e c o n d i t i o n due t o s t r e s s i n d u c e d f a c 
t o r s . " ( E x . 2 B ) . B a s e d o n t h i s l a n g u a g e , we c o n c l u d e t h a t t h e s c o p e o f S A I F ' s 
a c c e p t a n c e was s p e c i f i c a l l y l i m i t e d t o t h e t e m p o r a r y e x a c e r b a t i o n o f t h e s e i z u r e 
d i s o r d e r a n d d i d n o t i n c l u d e t h e p r e e x i s t i n g s e i z u r e d i s o r d e r i t s e l f . C o n s e 
q u e n t l y , S A I F ' s p a r t i a l d e n i a l was p r o p e r . See M a r k S. H o q l a n d , ' 4 3 Van N a t t a 
2 3 1 1 ( 1 9 9 1 ) ; K e n n e t h L. O r r , 43 Van N a t t a 1432 ( 1 9 9 1 ) . 



D a n i e l R. B a k k e , 44 Van N a t t a 8 3 1 ( 1 9 9 2 ) : 833 

F i n a l l y , we c o n c l u d e t h a t S A I F ' s d e n i a l was p e r m i t t e d b y amended ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , w h i c h p r o v i d e s t h a t , a r e s u l t a n t c o n d i t i o n i s c o m p e n s a b l e so 
l o n g a s t h e c o m p e n s a b l e i n j u r y i s a n d r e m a i n s , t h e m a j o r c o n t r i b u t i n g c a u s e o f 
c l a i m a n t ' s r e s u l t a n t d i s a b i l i t y o r n e e d f o r m e d i c a l t r e a t m e n t . 

I n Bahman M. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) , we d e t e r m i n e d t h a t i f a 
" c a r r i e r o b t a i n s e v i d e n c e t h a t a c l a i m a n t ' s d i s a b i l i t y i s n o t t h e n c a u s e d i n 
m a j o r p a r t b y t h e i n j u r y , b u t r a t h e r b y t h e p r e e x i s t i n g c o n d i t i o n , t h e c a r r i e r 
may p a r t i a l l y d e n y d i s a b i l i t y c o m p e n s a t i o n f o r t h e t h e n - c u r r e n t c o n d i t i o n . " I n 
l i g h t o f t h e s t a t u t o r y r e q u i r e m e n t s f o r c o m p e n s a b i l i t y o f a r e s u l t a n t c o n d i t i o n 
s t e m m i n g f r o m t h e c o m b i n a t i o n o f a c o m p e n s a b l e i n j u r y a n d a p r e e x i s t i n g c o n d i 
t i o n , we c o n c l u d e t h a t amended ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) has a b r o g a t e d a n y f o r m e r 
p r o h i b i t i o n s a g a i n s t p r e c l o s u r e d e n i a l s i n c a s e s i n v o l v i n g p r e e x i s t i n g c o n d i 
t i o n s w h e r e i n t h e c o m p e n s a b l e i n j u r y was, b u t i s no l o n g e r , t h e m a j o r c o n t r i b u t 
i n g c a u s e o f t h e c l a i m a n t ' s r e s u l t a n t d i s a b i l i t y o r n e e d f o r m e d i c a l t r e a t m e n t . 
C o n s e q u e n t l y , we h o l d t h a t S A I F ' s p a r t i a l d e n i a l was p r o c e d u r a l l y p r o p e r . 

T u r n i n g t o t h e m e r i t s o f t h e d e n i a l , we f i n d t h a t c l a i m a n t ' s c o n d i t i o n 
p r e s e n t s a c o m p l e x m e d i c a l q u e s t i o n a nd r e l y o n e x p e r t m e d i c a l o p i n i o n f o r i t s 
r e s o l u t i o n . U r i s v . C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420 ( 1 9 6 7 ) ; K a s s a h n v . 
P u b l i s h e r s P a p e r Co., 76 Or App 105 ( 1 9 8 5 ) . 

D r . K l e c a n , an e x a m i n i n g p s y c h i a t r i s t , o p i n e d t h a t c l a i m a n t d i d n o t h a v e a 
p s y c h i a t r i c d i s o r d e r t h a t was c a u s e d o r a g g r a v a t e d b y a j o b i n j u r y . ( E x . 2 1 ) . 
He s a i d t h a t t h e r e was "no j o b i n j u r y " a nd t h a t c l a i m a n t ' s n e e d f o r p s y c h i a t r i c 
t r e a t m e n t was c a u s e d b y c l a i m a n t ' s p r e e x i s t i n g l i f e l o n g p e r s o n a l i t y d i s o r d e r . 
(Id) . I n r e s p o n s e t o D r . K l e c a n ' s o p i n i o n , D r . P a l t r o w , c l a i m a n t ' s t r e a t i n g 
p s y c h i a t r i s t , o p i n e d : 

" [ C l a i m a n t ] d i d s u f f e r w i t h P s y c h o l o g i c a l F a c t o r s A f f e c t i n g 
P h y s i c a l C o n d i t i o n c a u s e d b y v o c a t i o n a l / o n t h e j o b s t r e s s . He d i d 
h a v e a s e i z u r e d i s o r d e r p r i o r t o t h e o n t h e j o b i n j u r y w h i c h l a i d 
t h e f o u n d a t i o n f o r t h e d i a g n o s i s o f P s y c h o l o g i c a l F a c t o r s . [ C l a i m 
a n t ] b e g a n t h e p r o c e s s o f v o c a t i o n a l c o u n s e l l i n g a n d g r a d u a l l y b e 
came m e d i c a l l y s t a t i o n a r y as a r e s u l t o f t h e v o c a t i o n a l c o u n s e l l i n g 
a n d c o n t i n u e d p s y c h o t h e r a p y . He no l o n g e r s u f f e r s f r o m P s y c h o l o g i 
c a l F a c t o r s A f f e c t i n g P h y s i c a l C o n d i t i o n . " ( E x . 2 4 ) . ( E m p h a s i s i n 
t h e o r i g i n a l ) . 

H e r e , t h e m e d i c a l e v i d e n c e i s i n a g r e e m e n t t h a t c l a i m a n t ' s c u r r e n t c o n d i 
t i o n a n d n e e d f o r m e d i c a l t r e a t m e n t i s n o t due t o h i s w o r k s t r e s s . F u r t h e r m o r e , 
as n o t e d b y D r . P a l t r o w , c l a i m a n t ' s l o n g t i m e t r e a t i n g p s y c h i a t r i s t , c l a i m a n t no 
l o n g e r s u f f e r s f r o m t h e s t r e s s a t t r i b u t a b l e t o h i s e m p l o y m e n t . U n d e r s u c h c i r 
c u m s t a n c e s , we a r e n o t p e r s u a d e d t h a t c l a i m a n t ' s 1986 c o m p e n s a b l e " t e m p o r a r y 
e x a c e r b a t i o n " i s a n d r e m a i n s t h e m a j o r c o n t r i b u t i n g c a u s e o f h i s c u r r e n t d i s 
a b i l i t y a n d n e e d f o r m e d i c a l t r e a t m e n t . A c c o r d i n g l y , we r e i n s t a t e S A I F ' s 
d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u n e 10, 1 9 9 1 i s r e v e r s e d . The S A I F C o r p o r a 
t i o n ' s p a r t i a l d e n i a l i s r e i n s t a t e d a nd u p h e l d i n i t s e n t i r e t y . The R e f e r e e ' s 
$750 a t t o r n e y f e e i s r e v e r s e d . 
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R e v i e w e d b y B o a r d Members M o l l e r a n d W e s t e r b a n d . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e D a r o n ' s o r d e r w h i c h : ( 1 ) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c u r r e n t c o n t a c t d e r m a t i t i s c o n d i t i o n ; ( 2 ) d e 
c l i n e d t o a s s e s s p e n a l t i e s a n d a t t o r n e y f e e s f o r an a l l e g e d l y u n r e a s o n a b l e 
d e n i a l ; a n d ( 3 ) d e c l i n e d t o c o n s i d e r w h e t h e r c l a i m a n t h a d e s t a b l i s h e d " g o o d 
c a u s e " f o r h i s u n t i m e l y h e a r i n g r e q u e s t . On r e v i e w , t h e i s s u e s a r e g o o d c a u s e , 
c o m p e n s a b i l i t y , p e n a l t i e s a n d a t t o r n e y f e e s . We r e v e r s e i n p a r t a n d a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t . " 

FINDINGS OF ULTIMATE FACT 

On S e p t e m b e r 2 2 , 1990, c l a i m a n t h a d c o n s t r u c t i v e k n o w l e d g e o f t h e d e n i a l , 
when u n b e k n o w n s t t o h i m , a r e l a t i v e r e c e i v e d a n d s i g n e d o n c l a i m a n t ' s b e h a l f a t 
t h e c o r r e c t a d d r e s s , a c e r t i f i e d l e t t e r f r o m t h e i n s u r e r n o t i f y i n g c l a i m a n t o f 
t h e d e n i a l . 

C l a i m a n t d i d n o t h a v e a c t u a l k n o w l e d g e o f t h e d e n i a l u n t i l N ovember 2 7 , 
1990 when i t was d e l i v e r e d t o c l a i m a n t ' s a t t o r n e y i n d i s c o v e r y m a t e r i a l s a n d was 
shown t o c l a i m a n t i n h i s a t t o r n e y ' s o f f i c e . 

C l a i m a n t d i d n o t f i l e a r e q u e s t f o r h e a r i n g o n t h e d e n i a l w i t h i n 60 d a y s 
a f t e r h e r e c e i v e d c o n s t r u c t i v e k n o w l e d g e o f t h e d e n i a l . 

C l a i m a n t e s t a b l i s h e d "good c a u s e " f o r f a i l i n g t o t i m e l y f i l e a r e q u e s t f o r 
h e a r i n g . 

CONCLUSION OF LAW AND OPINION 
T i m e l i n e s s / G o o d Cause 

B e c a u s e he d e c i d e d t h e m e r i t s o f t h e c a s e a g a i n s t c l a i m a n t , t h e R e f e r e e 
d e c l i n e d t o r e a c h t h e q u e s t i o n o f w h e t h e r c l a i m a n t e s t a b l i s h e d g o o d c a u s e f o r 
f a i l i n g t o t i m e l y f i l e a r e q u e s t f o r h e a r i n g . The q u e s t i o n o f w h e t h e r c l a i m a n t 
e s t a b l i s h e d g o o d c a u s e i s j u r i s d i c t i o n a l . T h e r e f o r e , we m u s t d e c i d e t h a t q u e s 
t i o n b e f o r e we r e a c h t h e m e r i t s . We c o n c l u d e t h a t c l a i m a n t e s t a b l i s h e d g o o d 
c a u s e . 

U n d e r ORS 2 6 2 . 2 6 8 ( 8 ) as amended b y O r e g o n Laws 1 9 9 0 , C h a p t e r 2, S e c i o n 1 5 , 
a n d ORS 6 5 6 . 3 1 9 , c l a i m a n t h a d 60 d a y s f r o m S e p t e m b e r 2 2 , 1990 when h e r e c e i v e d 
c o n s t r u c t i v e k n o w l e d g e o f t h e d e n i a l , t o f i l e a r e q u e s t f o r h e a r i n g . Thomas E. 
E d i s o n , 44 V a n N a t t a 2 1 1 ( 1 9 9 2 ) . C l a i m a n t d i d n o t f i l e a r e q u e s t w i t h i n 60 d a y s 
( i . e . , b y November 2 0 , 1 9 9 0 ) . T h e r e f o r e , h i s r e q u e s t f o r h e a r i n g was u n t i m e l y . 

The t e s t f o r d e t e r m i n i n g i f g o o d c a u s e e x i s t s h a s b e e n e q u a t e d t o t h e 
s t a n d a r d o f " m i s t a k e , i n a d v e r t a n c e , s u r p r i s e o r e x c u s a b l e n e g l e c t " r e c o g n i z e d 
u n d e r ORCP 7 1 B ( 1 ) a n d f o r m e r ORS 18.160. A n d e r s o n v . P u b l i s h e r s P a p e r Co., 78 
Or App 5 1 3 , 5 1 7 , r e v d e n 3 0 1 Or 666 ( 1 9 8 6 ) ; s e e a l s o B r o w n v . E B I C o m p a n i e s , 289 
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Or 455 ( 1 9 8 0 ) . C l a i m a n t has t h e b u r d e n o f p r o v i n g g o o d c a u s e . C o g s w e l l v 
S A I F , 7 1 Or App 2 3 4 , 237 ( 1 9 8 5 ) . 
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T u r n i n g t o t h e p r e s e n t c a s e , c l a i m a n t was i n t h e p r o c e s s o f m o v i n g when 
t h e i n s u r e r i s s u e d i t s d e n i a l . The d e n i a l was m a i l e d o n S e p t e m b e r 2 1 , 1 9 9 0 . 
The r e t u r n r e c e i p t b e a r s a s i g n a t u r e d a t e d S e p t e m b e r 2 2 , 1 9 9 0 . A l t h o u g h t h e r e 
t u r n r e c e i p t o n t h e d e n i a l b e a r s a s i g n a t u r e p u r p o r t i n g t o be c l a i m a n t ' s , a 
c o u s i n o f c l a i m a n t ' s a c t u a l l y s i g n e d t h e r e c e i p t . I n a c c o r d a n c e w i t h c l a i m a n t ' s 
t e s t i m o n y , we h a v e f o u n d t h a t t h e c o u s i n d i d n o t g i v e h i m t h e l e t t e r , a n d c l a i m 
a n t d i d n o t h a v e a c t u a l k n o w l e d g e o f t h e d e n i a l l e t t e r u n t i l November 2 7 , 1990 
when he was shown t h e d e n i a l w h i l e a t h i s a t t o r n e y ' s o f f i c e . ( T r . 4; App. B r . 
a t 3 ) . H o w e v e r , o n November 15, 1990, s i x d a y s b e f o r e c l a i m a n t ' s s t a t u t o r y 60 
d a y s h a d r u n , h i s a t t o r n e y r e q u e s t e d f r o m t h e i n s u r e r t h e s t a t u s o f c l a i m a n t ' s 
c l a i m a n d a l l d i s c o v e r y m a t e r i a l s . ( E x . 2 6 ) . On November 19, 1 9 9 0 , t h e i n s u r e r 
p r e p a r e d t h e d i s c o v e r y m a t e r i a l s b u t d i d n o t e x p r e s s l y r e s p o n d t o c l a i m a n t ' s 
c o u n s e l ' s q u e s t i o n a b o u t t h e s t a t u s o f c l a i m a n t ' s c l a i m . F u r t h e r m o r e , t h e i n 
s u r e r d i d n o t m a i l t h e d i s c o v e r y m a t e r i a l s u n t i l a week a f t e r t h e y w e r e p r e 
p a r e d , November 2 6 , 1990 ( E x s . 2 7 , 2 8 ) , and 5 d a y s a f t e r t h e 60 d a y s f o r r e 
q u e s t i n g a h e a r i n g h a d r u n . 

T h u s , c l a i m a n t c l e a r l y d i d n o t h a v e a c t u a l k n o w l e d g e o f t h e d e n i a l u n t i l 
a f t e r t h e 60 d a y s h a d r u n . We c o n c l u d e t h a t c l a i m a n t h a s e s t a b l i s h e d g o o d c a u s e 
f o r f i l i n g a l a t e h e a r i n g r e q u e s t . I n t e r n a t i o n a l P a p e r Co. v . C r e s s , 104 Or App 
4 9 6 , 497 ( 1 9 9 0 ) . 

C o m p e n s a b i l i t y 

We t u r n t o t h e m e r i t s o f c l a i m a n t ' s c l a i m . The R e f e r e e c o n c l u d e d t h a t 
c l a i m a n t ' s J u n e 1990 o u t b r e a k o f c o n t a c t d e r m a t i t i s was n o t c o m p e n s a b l e . We 
d i s a g r e e . 

The R e f e r e e a n a l y z e d t h i s c a s e as a c l a i m f o r a g g r a v a t i o n . H o w e v e r , as 
n o t e d b y t h e R e f e r e e , c l a i m a n t ' s J u l y 1990 s y m p t o m a t i c o u t b r e a k o c c u r r e d p r i o r 
t o c l o s u r e o f h i s c l a i m . A c c o r d i n g l y , we do n o t a n a l y z e h i s c l a i m as a n a g g r a 
v a t i o n , b u t r a t h e r as a p a r t i a l d e n i a l o f t h e J u l y 1990 o u t b r e a k . I n t h i s r e 
g a r d , ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) p r o v i d e s , i n r e l e v a n t p a r t , t h a t " [ n ] o i n j u r y o r d i s 
e a s e i s c o m p e n s a b l e as a c o n s e q u e n c e o f a c o m p e n s a b l e i n j u r y u n l e s s t h e compens
a b l e i n j u r y i s t h e m a j o r c o n t r i b u t i n g c a u s e o f t h e c o n s e q u e n t i a l c o n d i t i o n . " 
S u b s e q u e n t t o t h e R e f e r e e ' s o r d e r , we i s s u e d J u l i e K. G a s p e r i n o , 43 Van N a t t a 
1 1 5 1 ( 1 9 9 1 ) , i n w h i c h we c o n s t r u e d t h e p h r a s e " c o n s e q u e n t i a l c o n d i t i o n " t o i n 
c l u d e o n l y c o n d i t i o n s t h a t a r i s e f r o m c o n d i t i o n s p r e v i o u s l y deemed c o m p e n s a b l e , 
as o p p o s e d t o c o n d i t i o n s t h a t a l l e g e d l y a r o s e d i r e c t l y f r o m t h e i n j u r i o u s e v e n t . 
A c c o r d i n g l y , we h e l d t h a t t h e 1990 amendments t o t h e d e f i n i t i o n o f a c o m p e n s a b l e 
i n j u r y d i d n o t a f f e c t t h e s t a n d a r d o f c o m p e n s a b i l i t y f o r c o n d i t i o n s i n t r i n s i 
c a l l y r e l a t e d t o t h e u n d e r l y i n g c o m p e n s a b l e e v e n t . 

H e r e , D r . D a t l o f f , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , has p e r s u a s i v e l y r e 
p o r t e d t h a t : 

"The o r i g i n a l i n j u r y was t h e d e v e l o p m e n t o f t h i s a l l e r g i c c o n 
t a c t d e r m a t i t i s . I t i s f o r t h i s r e a s o n t h a t h i s f u t u r e a l l e r g i c 
b o u t s f r o m c o n t a c t w i t h m e t a l w o u l d be r e l a t e d t o t h e o r i g i n a l d e 
v e l o p m e n t o f a l l e r g i e s w h i l e w o r k i n g a t [ h i s e m p l o y e r ] . " 

We c o n c l u d e t h a t c l a i m a n t ' s J u l y 1990 s y m p t o m a t i c o u t b r e a k i s i n t r i n s i 
c a l l y r e l a t e d t o t h e u n d e r l y i n g c o m p e n s a b l e e v e n t w h i c h r e s u l t e d i n t h e d e v e l o p 
m e n t o f c l a i m a n t ' s a l l e r g i c c o n t a c t d e r m a t i t i s . A c c o r d i n g l y , t h e J u l y 1990 o u t 
b r e a k i s p r o p e r l y c h a r a c t e r i z e d as a p r i m a r y c o n s e q u e n c e o f h i s i n i t i a l F e b r u a r y 
1990 d e v e l o p m e n t o f a l l e r g i c c o n t a c t d e r m a t i t i s . T h e r e f o r e , i n o r d e r t o 
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e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t n e e d show t h a t t h e F e b r u a r y 1990 c o m p e n s a b l e 
e v e n t was a m a t e r i a l c o n t r i b u t i n g c a u s e o f h i s J u l y 1990 o u t b r e a k r e q u i r i n g 
m e d i c a l s e r v i c e s . H o w e v e r , we f u r t h e r c o n c l u d e t h a t , e v e n i f t h e J u l y 1990 
c o n d i t i o n w e r e c o n s i d e r e d a s e c o n d a r y c o n s e q u e n t i a l c o n d i t i o n , c l a i m a n t h a s 
n o n e t h e l e s s e s t a b l i s h e d t h a t t h e o r i g i n a l e v e n t i s t h e m a j o r c a u s e o f t h e J u l y 
1990 c o n d i t i o n . 

We g e n e r a l l y d e f e r t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n , a b s e n t p e r 
s u a s i v e r e a s o n s n o t t o d o s o . W e i l a n d v . S A I F , 65 Or App 810 ( 1 9 8 3 ) . H e r e , we 
f i n d p e r s u a s i v e r e a s o n s t o d e f e r t o t h e o p i n i o n s o f D r . D a t l o f f , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n . 

As p r e v i o u s l y n o t e d , D r . D a t l o f f r e p o r t e d t h a t c l a i m a n t s u f f e r e d f r o m 
a l l e r g i c c o n t a c t d e r m a t i t i s . He c h a r a c t e r i z e d t h i s c o n d i t i o n as a s e n s i t i v i t y 
t o c o b a l t c h l o r i d e a n d n i c k e l s u l p h a t e w h i l e w o r k i n g f o r t h e e m p l o y e r a t a s t e e l 
m i l l . D r . D a t l o f f o p i n e d t h a t : 

" A l l s u b s e q u e n t b r e a k o u t s o f a l l e r g i c c o n t a c t d e r m a t i t i s t o 
n i c k e l a n d c o b a l t w o u l d be c o n n e c t e d t o t h e o r i g i n a l i n j u r y . I t i s 
t h e o r i g i n a l s e n s i t i z a t i o n t o n i c k e l a n d c o b a l t i n F e b r u a r y o f 1990 
t h a t i s t h e m a j o r c o n t r i b u t o r o f r e s u l t i n g f l a r e - u p s . I f [ c l a i m a n t ] 
d i d n o t h a v e t h e o r i g i n a l e x p o s u r e and d e v e l o p e d a l l e r g i c c o n t a c t 
d e r m a t i t i s , t h e n he w o u l d n o t h a v e h a d a f l a r e - u p i n J u l y o f 1 9 9 0 . 
I t i s p r o b a b l e t h a t f u t u r e c o n t a c t w i t h n i c k e l a n d c o b a l t w i l l c a u s e 
s i m i l a r e x a c e r b a t i o n s . T h e r e f o r e , t h e o r i g i n a l e x p o s u r e f r o m F e b r u 
a r y o f 1990 i s t h e m a j o r c o n t r i b u t o r t o [ c l a i m a n t ' s ] s e n s i t i v i t y t o 
n i c k e l a n d c o b a l t . " ( E x . 3 0 - 1 ) . 

I t i s c l e a r f r o m D r . D a t l o f f ' s r e p o r t s t h a t , h a v i n g c o n t r a c t e d t h e a l l e r 
g i c d e r m a t i t i s c o n d i t i o n a t t h e w o r k p l a c e , c l a i m a n t w i l l now b r e a k o u t i n a r a s h 
s o mewhere o n h i s b o d y ( n o t n e c e s s a r i l y o r a l w a y s i n t h e same p l a c e ) when he 
comes i n t o c o n t a c t w i t h t h e o f f e n d i n g m e t a l s . ( E x . 2 0 ) . T h u s , t h e f l a r e u p s a r e 

" i n t h e n a t u r e o f symptoms o f t h e u n d e r l y i n g a l l e r g i c d i s o r d e r . 

We f i n d D r . D a t l o f f ' s o p i n i o n c o m p l e t e a n d w e l l - r e a s o n e d . C o n s e q u e n t l y , 
we f i n d i t p e r s u a s i v e . Somers v . S A I F , 77 Or App 259 ( 1 9 8 6 ) . 

T h e r e f o r e , u n d e r t h e s e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t ' s i n i t i a l com
p e n s a b l e e v e n t was t h e m a j o r c o n t r i b u t i n g c a u s e o f h i s J u l y 1990 s y m p t o m a t i c 
o u t b r e a k . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t h a s e s t a b l i s h e d c o m p e n s a b i l i t y 
o f h i s c l a i m as e i t h e r a p r i m a r y o r s e c o n d a r y c o n s e q u e n c e o f h i s c o m p e n s a b l e 
c l a i m . 

P e n a l t i e s 

H a v i n g d e c i d e d t h e m e r i t s a g a i n s t c l a i m a n t , t h e R e f e r e e d i d n o t r e a c h t h e 
q u e s t i o n o f p e n a l t i e s f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l . We a d d r e s s t h e 
i s s u e . 

A p e n a l t y may be a s s e s s e d u n d e r ORS 6 5 6 . 2 6 2 ( 1 0 ) when a c a r r i e r " u n r e a s o n 
a b l y d e l a y s o r u n r e a s o n a b l y r e f u s e s t o p a y c o m p e n s a t i o n . " The r e a s o n a b l e n e s s o f 
a c a r r i e r ' s d e n i a l m u s t be g a u g e d b a s e d u p on t h e i n f o r m a t i o n a v a i l a b l e t o t h e 
c a r r i e r a t t h e t i m e o f t h e d e n i a l . Brown v . A r g o n a u t I n s . Co., 93 Or App 588 
( 1 9 8 8 ) ; P r i c e v . S A I F , 73 Or App 123, 126 n.3 ( 1 9 8 5 ) . The s t a n d a r d f o r d e t e r 
m i n i n g w h e t h e r a d e n i a l i s u n r e a s o n a b l e i s w h e t h e r t h e c a r r i e r h a d a l e g i t i m a t e 
d o u b t as t o i t s l i a b i l i t y f o r t h e c l a i m . Brown v . A r g o n a u t I n s . Co., s u p r a . 

H e r e , c l a i m a n t no l o n g e r w o r k e d f o r t h e e m p l o y e r when, i n J u l y 1 9 9 0 , he 
h a d t h e o u t b r e a k i n q u e s t i o n . The i n s u r e r i s s u e d i t s S e p t e m b e r 2 1 , 1990 d e n i a l 
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b a s e d on a r e p o r t f rom Dr. D a t l o f f i n w h i c h he m e n t i o n e d c l a i m a n t h a v i n g a new 
o u t b r e a k w h i l e w o r k i n g a t a s t e e l m i l l . F u r t h e r , t h e i n s u r e r had knowledge t h a t 
c l a i m a n t h ad n o t been w o r k i n g f o r i t s i n s u r e d s i n c e A p r i l 1990. More o v e r , t h e 
i n s u r e r ' s c l a i m s e x a m i n e r spoke w i t h c l a i m a n t on t h e t e l e p h o n e on A u g u s t 10, 
1990. The c l a i m s e x a m i n e r t e s t i f i e d t h a t c l a i m a n t i n f o r m e d h e r t h a t "he was 
w o r k i n g f o r h i s dad i n t h e s t e e l m i l l f o r o n l y a c o u p l e o f d a y s b e f o r e he b r o k e 
o u t a g a i n . " ( T r . 9 0 ) . C l a i m a n t and h i s w i f e d e n i e d t h a t he made s u c h a s t a t e 
ment. However, t h e c l a i m s e x a m i n e r made a n o t e t o t h a t e f f e c t i n h e r computer 
t h e d a y o f t h e c o n v e r s a t i o n . We c o n c l u d e t h a t h e r c o n t e m p o r a n e o u s n o t e i s more 
r e l i a b l e t h a n t h e a f t e r - t h e - f a c t r e c o l l e c t i o n s o f c l a i m a n t and h i s w i f e . The 
c l a i m s e x a m i n e r a l s o t e s t i f i e d t h a t c l a i m a n t would n o t t e l l h e r who he had been 
w o r k i n g f o r b e c a u s e he f e l t t h i s new e m p l o y e r was n o t r e s p o n s i b l e f o r h i s c o n d i 
t i o n . ( T r . 7 2 ) . 

The i n s u r e r ' s s u b s e q u e n t d e n i a l s t a t e d t h a t i t was t h e i n s u r e r ' s b e l i e f 
t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was t h e r e s p o n s i b i l i t y o f t h e u n d i s c l o s e d em
p l o y e r n o t e d b o t h i n Dr. D a t l o f f ' s J u l y 24, 1990 r e p o r t a s w e l l a s t h e c l a i m s 
e x a m i n e r ' s A u g u s t 10, 1990 c o n v e r s a t i o n w i t h c l a i m a n t . B a s e d on t h i s i n f o r m a 
t i o n , t h e i n s u r e r b e l i e v e d t h a t c l a i m a n t ' s i n j u r y d i d n o t a r i s e from h i s employ
ment w i t h i t s i n s u r e d . 

D r . D a t l o f f ' s r e p o r t s c l e a r l y i m p l i c a t e d c l a i m a n t ' s o r i g i n a l c o m p e n s a b l e 
c l a i m a s a s i g n i f i c a n t c a u s a t i v e f a c t o r i n t h e J u l y 1990 o u t b r e a k . T h e r e f o r e , 
t h o s e r e p o r t s s u p p o r t e d c o m p e n s a b i l i t y o f t h e c o n d i t i o n . However, i n l i g h t o f 
t h e i n f o r m a t i o n a v a i l a b l e t o t h e i n s u r e r t h r o u g h i t s i n v e s t i g a t i o n o f t h e c l a i m , 
an i s s u e o f l e g a l r e s p o n s i b i l i t y f o r t h e c l a i m r e m a i n e d u n r e s o l v e d . Under s u c h 
c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e i n s u r e r had a l e g i t i m a t e d oubt a s t o i t s r e 
s p o n s i b i l i t y c o n c e r n i n g c l a i m a n t ' s c u r r e n t c o n d i t i o n . T h u s , t h e i n s u r e r ' s 
d e n i a l was n o t u n r e a s o n a b l e . S ee A q r i p a c v . Zimmerman, 97 Or App 512 ( 1 9 8 9 ) . 

F o r f i n a l l y p r e v a i l i n g on t h e i s s u e o f c o m p e n s a b i l i t y , c l a i m a n t ' s c o u n s e l 
i s e n t i t l e d t o an a s s e s s e d a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g and on r e v i e w . 
ORS 6 5 6 . 3 8 6 ( 1 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) 
and a p p l y i n g them t o t h i s c a s e , we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e 
i s $3,500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we h a v e p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e ( a s r e p r e s e n t e d by t h e r e c o r d 
and c l a i m a n t ' s a p p e l l a t e b r i e f s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 19, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l 
i s r e v e r s e d . The i n s u r e r ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e 
i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. F o r s e r v i c e s a t h e a r i n g and on r e v i e w 
c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded $3,500, t o be 
p a i d by t h e i n s u r e r . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
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C r a i n e & L o v e , C l a i m a n t A t t o r n e y s 
V a v R o s k y , e t a l . , D e f e n s e A t t o r n e y s 
B o t t i n i , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members W e s t e r b a n d a n d Gunn. 

A l e x s i s R i s k Management, o n b e h a l f o f F r e d M e y e r , I n c . , r e q u e s t s r e v i e w o f 
t h a t p o r t i o n o f A r b i t r a t o r L e a h y ' s o r d e r o n r e m a n d t h a t : ( 1 ) s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a b a c k c o n d i t i o n ; a n d ( 2 ) u p h e l d 
SAFECO I n s u r a n c e Company's d e n i a l , i s s u e d o n b e h a l f o f B e a v e r t o n V o l k s w a g e n , o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . I n i t s r e s p o n d e n t ' s b r i e f , 
SAFECO moves t o r e m a n d f o r a d m i s s i o n o f a d d i t i o n a l e v i d e n c e . On r e v i e w , t h e 
i s s u e s a r e r e m a n d a n d r e s p o n s i b i l i t y . We a f f i r m . 

We r e v i e w t h e A r b i t r a t o r ' s o r d e r s o l e l y o n q u e s t i o n s o f l a w . ORS 
6 5 6 . 3 0 7 ( 2 ) ; T i m o t h y R. S c h r o e d e r , 4 1 Van N a t t a 568 ( 1 9 8 9 ) . . We, t h e r e f o r e , 
a c c e p t t h e A r b i t r a t o r ' s F i n d i n g s o f F a c t . 

Remand 

F o l l o w i n g t h e A r b i t r a t o r ' s o r d e r o n re m a n d , SAFECO h a s r e n e w e d i t s m o t i o n 
f o r r e m a n d f o r t h e a d m i s s i o n o f m e d i c a l r e p o r t s g e n e r a t e d a f t e r t h e d a t e o f 
h e a r i n g . SAFECO c o n t e n d s t h a t , b e c a u s e t h e r e p o r t r e f e r e n c e s a d i a g n o s i s o b 
t a i n e d a f t e r t h e h e a r i n g , s u c h r e c o r d s c o u l d n o t h a v e b e e n o b t a i n e d p r i o r t o 
h e a r i n g : 

We c o n c l u d e t h a t SAFECO has f a i l e d t o e s t a b l i s h t h a t t h e r e c o r d s a t i s s u e 
c o u l d n o t h a v e b e e n d e v e l o p e d o r p r o d u c e d p r i o r t o h e a r i n g . SAFECO h a s n o t 
a r g u e d t h a t i t was somehow p r e c l u d e d f r o m o b t a i n i n g s u c h m e d i c a l r e p o r t s b e f o r e 
t h e h e a r i n g o r t h a t m e d i c a l r e p o r t s o b t a i n e d a t t h e t i m e o f h e a r i n g w o u l d n o t 
h a v e c o n t a i n e d s i m i l a r i n f o r m a t i o n . U n d e r t h e c i r c u m s t a n c e s , we do n o t f i n d 
t h a t t h e r e c o r d h a s b e e n i n a d e q u a t e l y o r i n a p p r o p r i a t e l y d e v e l o p e d . SAFECO's 
m o t i o n f o r r e m a n d i s d e n i e d . 

R e s p o n s i b i l i t y 

On r e m a n d , t h e A r b i t r a t o r c o n c l u d e d t h a t , b e c a u s e SAFECO a c c e p t e d r e s p o n 
s i b i l i t y f o r c l a i m a n t ' s p r i o r b a c k i n j u r y , t h e b u r d e n was o n SAFECO t o e s t a b l i s h 
t h a t t h e s e c o n d i n j u r y w i t h A l e x s i s ' i n s u r e d h a d c o n t r i b u t e d t o t h e w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . The A r b i t r a t o r f u r t h e r c o n c l u d e d t h a t SAFECO 
h a d s u c c e s s f u l l y e s t a b l i s h e d t h a t c l a i m a n t ' s c o n d i t i o n p a t h o l o g i c a l l y w o r s e n e d 
as a r e s u l t o f h i s e m p l o y m e n t w i t h A l e x s i s ' i n s u r e d . ( T h i s c a s e i s s u b j e c t t o 
t h e l a w i n e x i s t e n c e p r i o r t o J u l y 1 , 1 9 9 0 ) . 

On r e v i e w , A l e x s i s a r g u e s t h a t c l a i m a n t ' s O c t o b e r 1 7 , 1989 i n j u r y w i t h i t s 
i n s u r e d r e s u l t e d i n o n l y a r e c u r r e n c e o f symptoms, r a t h e r t h a n a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . 

We c o n c l u d e t h a t A l e x s i s ' d i s p u t e i s w i t h t h e A r b i t r a t o r ' s f i n d i n g t h a t 
t h e s e c o n d i n j u r y r e s u l t e d i n a p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . 
Our r e v i e w i n t h i s c a s e , h o w e v e r , i s l i m i t e d t o q u e s t i o n s o f l a w . We do n o t r e 
v i e w t h e A r b i t r a t o r ' s f i n d i n g s . ORS 6 5 6 . 3 0 7 ( 2 ) ; L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p . v . O r e g o n S t e e l M i l l s , 105 Or App 547 ( 1 9 9 1 ) ; J o h n L. R i q g s I I I , 42 V a n 
N a t t a 2 8 1 6 , 2877 ( 1 9 9 0 ) . A c c o r d i n g l y , t h e A r b i t r a t o r ' s o r d e r i s a f f i r m e d . 
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The A r b i t r a t o r ' s o r d e r d a t e d A u g u s t 13, 1 9 9 1 i s a f f i r m e d . 
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M a l a g o n , e t a l . , C l a i m a n t A t t o r n e y s 
S c h e m i n s k e & L y o n s , D e f e n s e A t t o r n e y s 

E m p l o y e r s D e f e n s e C o u n s e l , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members W e s t e r b a n d a nd Gunn. 

U n i v e r s a l U n d e r w r i t e r s r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
L i v e s l e y ' s o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r 
an u p p e r b a c k a n d n e c k c o n d i t i o n a nd u p h e l d A e t n a ' s d e n i a l s o f c l a i m a n t ' s a g g r a 
v a t i o n c l a i m f o r t h e same c o n d i t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e o r d e r w h i c h u p h e l d A e t n a ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r a l o w b a c k c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y a n d 
m e d i c a l s e r v i c e s . We r e v e r s e i n p a r t a nd a f f i r m i n p a r t . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e m e n t a 
t i o n . 

A e t n a , o n b e h a l f o f A m e r i c o U - H a u l , i s s u e d d e n i a l s o f c l a i m a n t ' s a g g r a v a 
t i o n c l a i m o n November 1 , 1989, and J a n u a r y 17, 1990. U n i v e r s a l U n d e r w r i t e r s , 
o n b e h a l f o f H o l l o m a n F o r d , d e n i e d c l a i m a n t ' s "new i n j u r y " c l a i m o n A p r i l 2 0 , 
19 9 0 . C l a i m a n t f i l e d r e q u e s t s f o r h e a r i n g c o n c e r n i n g a l l o f t h e d e n i a l s b e f o r e 
May 1 , 1 9 9 0 . A h e a r i n g was c o n v e n e d a n d c o n t i n u e d o n J u n e 2 5 , 1 9 9 0 . 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

We f i r s t n o t e t h a t t h i s c a s e comes u n d e r t h e l a w b e f o r e t h e e n a c t m e n t o f 
t h e 1 9 90 A c t . C l a i m a n t f i l e d h i s r e q u e s t s f o r h e a r i n g b e f o r e May 1 , 1 9 9 0 . A 
h e a r i n g was c o n v e n e d b e f o r e J u l y 1 , 1990. The new l a w t h e r e f o r e d o e s n o t 
r e t r o a c t i v e l y a p p l y t o t h i s c l a i m . See Or Laws 1990 ( S p e c i a l S e s s i o n ) , c h 2, 
54; J o h n K. F r e n c h , 43 Van N a t t a 836 ( 1 9 9 1 ) . 

R e s p o n s i b i l i t y 

The R e f e r e e c o n c l u d e d t h a t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n s h i f t e d 
t o t h e s u b s e q u e n t e m p l o y e r , H o l l o m a n F o r d , f i n d i n g t h a t t h e i n i t i a l e m p l o y e r , 
A m e r i c o U - H a u l , h a d p r o v e d t h a t c l a i m a n t ' s w o r k a t H o l l o m a n F o r d h a d i n d e p e n 
d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e . U n i 
v e r s a l U n d e r w r i t e r s , o n b e h a l f o f H o l l o m a n F o r d , c h a l l e n g e s t h e R e f e r e e ' s c o n 
c l u s i o n , a r g u i n g t h a t A e t n a , o n b e h a l f o f A m e r i c o - U - H a u l , d i d n o t s a t i s f y i t s 
b u r d e n f o r s h i f t i n g r e s p o n s i b i l i t y t o a s u b s e q u e n t e m p l o y e r . We a g r e e . 

U n d e r L i n d a L. W i s e , 42 Van N a t t a 115, 116-17 ( 1 9 9 0 ) , when a c a s e i n v o l v e d 
a n a c c e p t e d c o m p e n s a b l e i n j u r y o r o c c u p a t i o n a l d i s e a s e f o l l o w e d b y a n i n c r e a s e 
i n d i s a b i l i t y d u r i n g o r a f t e r e m p l o y m e n t w i t h a l a t e r e m p l o y e r , r e s p o n s i b i l i t y 
was f i x e d w i t h t h e e m p l o y e r w h i c h a c c e p t e d t h e c l a i m . I n o r d e r t o s h i f t 
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r e s p o n s i b i l i t y , t h e o r i g i n a l e m p l o y e r h a d t o p r o v e a f f i r m a t i v e l y t h a t a l a t e r 
e m p l o y m e n t i n d e p e n d e n t l y c o n t r i b u t e d , e v e n s l i g h t l y , t o a p a t h o l o g i c a l w o r s e n i n g 
o f t h e a c c e p t e d c o n d i t i o n . I d . a t 117. 

The r e c o r d i n t h i s c a s e i s a v e r y d i f f i c u l t o n e i n d e t e r m i n i n g w h e t h e r 
A e t n a s u c c e s s f u l l y c a r r i e d i t s b u r d e n f o r s h i f t i n g r e s p o n s i b i l i t y t o U n i v e r s a l . 
The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s c o n d i t i o n , w h i c h i n c l u d e s a 
d e g e n e r a t i v e d i s c d i s e a s e , has p a t h o l o g i c a l l y w o r s e n e d s i n c e b e g i n n i n g h i s c u r 
r e n t e m p l o y m e n t . (Exs.. 3 1 , 4 1 - 1 5 , 4 2 - 9 ) . I n r e g a r d s t o w h e t h e r c l a i m a n t ' s c u r 
r e n t e m p l o y m e n t i n d e p e n d e n t l y c o n t r i b u t e d t o t h e w o r s e n i n g , t h e r e c o r d c o n t a i n s 
o p i n i o n s f r o m t h r e e s o u r c e s : D r . T u t a k , D.C., who has t r e a t e d c l a i m a n t s i n c e 
1 9 8 8 ; D r . S c h a c h n e r , o r t h o p e d i s t , who saw c l a i m a n t s e v e r a l t i m e s o n r e f e r r a l 
f r o m D r . T u t a k ; a n d D r . D u n c an, D.C., who e v a l u a t e d c l a i m a n t o n c e f o r a n i n d e 
p e n d e n t m e d i c a l e x a m i n a t i o n . 

D r . D u n c a n f o u n d t h a t c l a i m a n t ' s " d e g e n e r a t i v e j o i n t d i s e a s e " was 
" a g g r a v a t e d b y c o n t e m p o r a r y a c t i v i t i e s . " ( E x . 3 2 - 4 ) . D u n c a n f u r t h e r r e p o r t e d 
t h a t , " [ b ] e c a u s e o f h i s d e g e n e r a t i v e c o n d i t i o n , [ c l a i m a n t ] h a s a c o m p r o m i s e d , 
n e c k a n d u n d o u b t e d l y w i l l c o n t i n u e t o e x p e r i e n c e s i m i l a r c o m p l a i n t s w i t h 
p e r i o d i c f l a r e u p s s e c o n d a r y t o i n c r e a s e d a c t i v i t i e s o r c o m p r o m i s e d p o s t u r e s , 
e i t h e r o n o r o f f o f t h e j o b . " ( I d . a t 4 - 5 ) . 

T u t a k i n i t i a l l y r e p o r t e d t h a t " i t i s m e d i c a l l y p r o b a b l e t h a t t h e p a t i e n t s 
[ s i c ] c u r r e n t e m p l o y m e n t c o u l d p o s s i b l y c o n t r i b u t e t o h i s p r e s e n t c o n d i t i o n . 
T h i s c a s e as w i t h a n y o t h e r i n j u r y o f t h i s n a t u r e a n d r e g i o n o f t h e t r a u m a a n y 
a c t i v i t y r e q u i r i n g e v e n s l i g h t s t r e s s c a n c a u s e r e - e x a s e r b a t i o n [ s i c ] o f 
p r e s e n t l y d o r m a n t symptoms." ( E x . 3 1 ) . 

D u r i n g h e r d e p o s i t i o n , T u t a k s t a t e d t h a t s h e " c o u l d n o t s a y " w h e t h e r 
c l a i m a n t ' s w o r k a c t i v i t i e s a t H o l l o m a n F o r d i n d e p e n d e n t l y c o n t r i b u t e d t o t h e 
w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . ( E x s . 4 2 - 1 3 , 4 2 - 2 1 ) . T u t a k a g r e e d t h a t , a s 
a g e n e r a l r u l e , h e a v y w o r k w o u l d w o r s e n c l a i m a n t ' s c o n d i t i o n . ( I d . a t 4 5 ) . 
H o w e v e r , i n t h i s c a s e , T u t a k f o u n d t h a t c l a i m a n t e x p e r i e n c e d s ymptoms w h e t h e r 
s e d e n t a r y o r w o r k i n g . ( I d . a t 2 2 , 2 5 ) . T u t a k f o u n d t h i s " b a f f l i n g " b e c a u s e , 
c o n t r a r y t o t h e g e n e r a l r u l e , i t i n d i c a t e d t h a t c l a i m a n t was. w o r s e n i n g e v e n when 
n o t w o r k i n g . ( I d . a t 4 4 ) . I n r e s p o n s e t o q u e s t i o n s b y A e t n a ' s c o u n s e l , how
e v e r , T u t a k a g r e e d t h a t c l a i m a n t ' s w o r k as a m e c h a n i c w o u l d h a v e c o n t r i b u t e d t o 
a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n , a l t h o u g h she c o u l d n o t s t a t e t o w h a t 
e x t e n t . ( I d . a t 3 1 - 3 2 ) . 

D r . S c h a c h n e r a l s o was d e p o s e d . He i n i t i a l l y a g r e e d t h a t t h e r e was no 
e v i d e n c e d e m o n s t r a t i n g t h a t e m p l o y m e n t c o n d i t i o n s a t H o l l o m a n F o r d i n d e p e n d e n t l y 
c o n t r i b u t e d t o t h e w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . ( E x . 4 1 - 1 0 ) . When q u e s 
t i o n e d b y c o u n s e l f o r A e t n a , h o w e v e r , S c h a c h n e r s t a t e d t h a t c l a i m a n t ' s w o r k as 
a n a u t o m o b i l e m e c h a n i c " m i g h t a c c e l e r a t e t h e [ w o r s e n i n g ] p r o c e s s . " ( I d . a t 1 2 ) . 
He a l s o a g r e e d t h a t a n y u t i l i z a t i o n b y c l a i m a n t o f h i s n e c k a n d u p p e r b a c k w o u l d 
c o n t r i b u t e t o t h e d e g e n e r a t i v e p r o c e s s . ( I d . a t 1 3 ) . C o u n s e l f u r t h e r q u e s 
t i o n e d S c h a c h n e r : 

"Q: D o c t o r , i s i t y o u r t e s t i m o n y t h a t h i s w o r k a c t i v i t i e s 
t h e n f o r H o l l o m a n F o r d , a s s u m i n g t h a t t h e y u s e d t h e n e c k a n d he h a d 
t o g e t i n a w k w a r d p o s i t i o n s and a s s u m i n g t h a t he r e l a t e s h i s f l a r e -
u p o f p a i n s as w o r k i n g as an a u t o m o b i l e m e c h a n i c — t h e n t h a t ' s g o 
i n g t o a d d t o h i s d e g e n e r a t i v e c o n d i t i o n ? I s t h a t r i g h t ? 

"A: Yes. 

"Q: And i f he had a f l a r e - u p o f p a i n a n d symptoms s u c h t h a t 
i t b ecomes d i s a b l i n g p a i n and t h a t he c a n ' t w o r k b e c a u s e o f t h a t , 
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t h a t i n c r e a s e i n w h a t e v e r a c t i v i t y c a u s e d t h a t i s a l s o a d d i n g t o t h e 
d e g e n e r a t i v e c o n d i t i o n ? 

8 4 1 

"A: The a n s w e r t o y o u r q u e s t i o n i s y e s . * * * [ H o w e v e r ] , I 
w o u l d make t h e o p i n i o n t h a t w h a t c o n t r i b u t i o n he h a s r e f e r r a b l e t o 
h i s w o r k h a s n o t b e e n a s i g n i f i c a n t c o n t r i b u t i o n . 

" * * * * * 

"Q: * * * And t h e m o s t s i g n i f i c a n t f a c t o r o b v i o u s l y i s t i m e , 
as y o u s a y , a n d h i s g e n e r a l a c t i v i t y w i t h h i s n e c k . B u t a s w e l l a s 
t h e o u t s i d e a c t i v i t i e s , h i s w o r k a t H o l l o m a n F o r d d i d c o n t r i b u t e t o 
t h e c o n d i t i o n h o w e v e r s l i g h t l y ? 

"A: Okay. Yes." 

( I d . a t 1 4 - 1 6 ) . L a t e r , S c h a c h n e r r e s p o n d e d t o a q u e s t i o n as t o w h e t h e r w o r k 
a c t i v i t i e s c o u l d o r d i d c o n t r i b u t e t o t h e w o r s e n i n g b y s t a t i n g t h a t s u c h a c t i v i 
t i e s c o u l d c o n t r i b u t e . ( I d . a t 2 8 ) . 

A l t h o u g h t h e o p i n i o n s o f T u t a k and S c h a c h n e r d i s p l a y some i n c o n s i s t e n c i e s , 
we f i n d t h e m s u f f i c i e n t t o d e m o n s t r a t e t h a t c l a i m a n t ' s w o r k a c t i v i t i e s a t 
H o l l o m a n F o r d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o t h e w o r s e n i n g o f c l a i m a n t ' s 
c o n d i t i o n . D r . S c h a c h n e r a g r e e s t h a t w o r k a t H o l l o m a n F o r d c o n t r i b u t e d t o 
c l a i m a n t ' s c o n d i t i o n o n l y when a s s u m i n g c e r t a i n f a c t s a b o u t c l a i m a n t ' s j o b c o n 
d i t i o n s a n d h i s t o r y . H o w ever, when S c h a c h n e r was s i m p l y a s k e d t h e same q u e s t i o n 
w i t h o u t m a k i n g s u c h a s s u m p t i o n s , he c o u l d o n l y s t a t e t h a t h i s w o r k a c t i v i t i e s 
c o u l d c o n t r i b u t e t o t h e w o r s e n i n g , t h u s d e m o n s t r a t i n g t h a t , when S c h a c h n e r b a s e d 
h i s o p i n i o n o n h i s own k n o w l e d g e o f c l a i m a n t ' s h i s t o r y , he c o u l d n o t d e f i n i t e l y 
r e l a t e t h e w o r k a c t i v i t i e s t o t h e w o r s e n i n g . We t h e r e f o r e c o n c l u d e t h a t t h e 
l a t t e r o p i n i o n i s t h e more a c c u r a t e o ne. 

We f u r t h e r c o n c l u d e t h a t T u t a k a l s o e s s e n t i a l l y o n l y o p i n e d t h a t c l a i m 
a n t ' s e m p l o y m e n t c o n d i t i o n s a t H o l l o m a n F o r d c o u l d h a v e c o n t r i b u t e d t o t h e 
w o r s e n i n g . She s t a t e d t h a t c l a i m a n t ' s w o r k w o r s e n e d h i s c o n d i t i o n i n t h e c o n 
t e x t t h a t a n y n e c k a c t i v i t y w o u l d c a u s e d e t e r i o r a t i o n . M o r e o v e r , T u t a k e x p l a i n 
e d why s h e c o u l d n o t r e l a t e c l a i m a n t ' s w o r s e n e d c o n d i t i o n w i t h w o r k , s i n c e 
c l a i m a n t e x p e r i e n c e d symptoms w h e t h e r s e d e n t a r y o r n o t . F u r t h e r m o r e , we n o t e 
t h e r e m a i n i n g o p i n i o n b y D r . Duncan s t a t e d o n l y t h a t c l a i m a n t ' s c o n d i t i o n was 
" a g g r a v a t e d " b y c u r r e n t a c t i v i t i e s . 

C o n s e q u e n t l y , we f i n d t h a t A e t n a f a i l e d t o p r o v e t h a t w o r k a c t i v i t i e s w i t h 
U n i v e r s a l ' s i n s u r e d , H o l l o m a n F o r d , i n d e p e n d e n t l y c o n t r i b u t e d t o t h e w o r s e n i n g 
o f c l a i m a n t ' s c o n d i t i o n . T h e r e f o r e , r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n r e 
m a i n s w i t h A e t n a . 

F i n a l l y , we n o t e t h a t c l a i m a n t ' s c o u n s e l i s n o t e n t i t l e d t o a n a w a r d f o r 
s e r v i c e s o n r e v i e w . F i r s t , b e c a u s e c l a i m a n t d i d n o t i n i t i a t e r e v i e w , a n a t t o r 
n e y f e e a w a r d i s n o t a u t h o r i z e d u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) . F u r t h e r m o r e , b e c a u s e o n l y 
r e s p o n s i b i l i t y was l i t i g a t e d a t h e a r i n g a nd d e t e r m i n e d b y t h e R e f e r e e , c l a i m 
a n t ' s r i g h t t o c o m p e n s a t i o n was n o t a t r i s k o f d i s a l l o w a n c e . C l a i m a n t a l s o d o e s 
n o t a l l e g e , n o r d o e s t h e r e c o r d e s t a b l i s h , t h a t h i s c o m p e n s a t i o n i s a t r i s k o f 
r e d u c t i o n . T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o a c a r r i e r - p a i d f e e f o r s e r 
v i c e s r e n d e r e d o n r e v i e w p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 2 ) . See R i l e y E. L o t t , J r . , 43 
Van N a t t a 2 0 9 , 212 ( 1 9 9 1 ) . 

M e d i c a l S e r v i c e s 

A l t h o u g h c l a i m a n t c o n c e d e s t h a t h i s l o w b a c k c o n d i t i o n i s n o t c o m p e n s a b l e , 
he c o n t e n d s t h a t t r e a t m e n t f o r h i s l o w b a c k p a i n i s c o m p e n s a b l e u n d e r 
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F i t z p a t r i c k v . F r e i q h t l i n e r C o r p . , 67 Or App 450 ( 1 9 8 4 ) . I n t h a t c a s e , m e d i c a l 
t r e a t m e n t was r e n d e r e d f o r t h e c l a i m a n t ' s c o m p e n s a b l e a n d n o n c o m p e n s a b l e c o n d i 
t i o n s . T he c o u r t d e t e r m i n e d t h a t , b e c a u s e c l a i m a n t ' s n o n c o m p e n s a b l e c o n d i t i o n 
was b e n e f i t t e d "by u s i n g p r o c e d u r e s t h a t a r e i n s e p a r a b l e f r o m t h o s e t h a t b e n e 
f i t t e d h e r c o m p e n s a b l e c o n d i t i o n s d o e s n o t r e n d e r t h e e n t i r e t r e a t m e n t non-com-
p e n s a b l e . " Id. a t 4 5 2 . C l a i m a n t a r g u e s t h a t , l i k e t h e c l a i m a n t i n F i t z p a t r i c k , 
D r . T u t a k ' s t r e a t m e n t f o r h i s l o w b a c k p a i n was i n s e p a r a b l e f r o m h e r t r e a t m e n t 
o f h i s c o m p e n s a b l e n e c k a n d u p p e r b a c k c o n d i t i o n . We d i s a g r e e . 

D r . T u t a k i n d i c a t e d t h a t h e r t r e a t m e n t s w e r e f o r c l a i m a n t ' s d e g e n e r a t i v e 
d i s e a s e c o n d i t i o n a n d f o r a m y o f a s c i a l c o n d i t i o n , as w e l l as l o w b a c k p a i n . 
T u t a k s t a t e d t h a t s h e h a d b i l l e d f o r t r e a t m e n t o f l o w b a c k p a i n , " [ b ] e c a u s e I 
t r e a t e d t h e w h o l e t h i n g , y o u know. When I t r e a t , I t r e a t e v e r y t h i n g . " ( E x . 4 2 -
5 8 ) . I n r e s p o n s e t o w h e t h e r t r e a t m e n t f o r c l a i m a n t ' s c e r v i c a l a n d u p p e r b a c k 
b e n e f i t t e d h i s l o w b a c k , s h e a n s w e r e d i n t h e a f f i r m a t i v e , a d d i n g t h a t " I ' v e 
n e v e r j u s t t r e a t e d f o r t h e c e r v i c a l , u p p e r b a c k a n d n o t t r e a t e d t h e l o w b a c k 
when h e ' s come i n a n d j u s t s a i d , 'Oh, w e l l . ' I ' v e a l w a y s t r e a t e d i t a s a h o l i s 
t i c . " ( I d ) . 

We a r e n o t c o n v i n c e d t h a t s u c h t e s t i m o n y d e m o n s t r a t e s t h a t t r e a t m e n t f o r 
t h e c o m p e n s a b l e c o n d i t i o n was i n s e p a r a b l e f r o m t r e a t m e n t f o r t h e n o n c o m p e n s a b l e 
c o n d i t i o n . R a t h e r , we f i n d t h a t h e r t e s t i m o n y p r o v e s t h a t , f o r e f f i c i e n c y s a k e , 
T u t a k t r e a t s e v e r y c o n d i t i o n o n t h e o c c a s i o n s when s h e s e e s a p a t i e n t . We 
t h e r e f o r e c o n c l u d e t h a t F i t z p a t r i c k i s n o t a p p l i c a b l e a n d t h a t t r e a t m e n t f o r l o w 
b a c k p a i n i s n o t c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2 9 , 1 9 9 1 i s r e v e r s e d i n p a r t a n d a f f i r m e d 
i n p a r t . T h a t p o r t i o n o f t h e o r d e r s h i f t i n g r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n 
d i t i o n f r o m A e t n a t o U n i v e r s a l U n d e r w r i t e r s i s r e v e r s e d . We c o n c l u d e t h a t r e 
s p o n s i b i l i t y r e m a i n s w i t h A e t n a a nd t h e r e f o r e we s e t a s i d e i t s N ovember 1 , 1989 
a n d J a n u a r y 1 7 , 1990 d e n i a l s b u t r e i n s t a t e a n d u p h o l d t h e A p r i l 2 0 , 1990 d e n i a l 
b y U n i v e r s a l U n d e r w r i t e r s G r o u p . A e t n a i s r e s p o n s i b l e f o r t h e R e f e r e e ' s $2,500 
a t t o r n e y f e e a w a r d . The r e m a i n d e r o f o r d e r i s a f f i r m e d . 

A p r i l 2 7 , 1992 : C i t e as 44 Van N a t t a 842 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DARWIN E . HOLBROOK, JR., C l a i m a n t 

WCB Case No. 91-02042 
ORDER ON REVIEW 

W. D a n i e l B a t e s , J r . , C l a i m a n t A t t o r n e y 
D a r y l N e l s o n , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members W e s t e r b a n d a nd M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e L i v e s l e y ' s o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s l o w b a c k i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g c o r r e c t i o n . 
The a l l e g e d w o r k i n j u r y o c c u r r e d o n O c t o b e r 3 1 , 1 9 90. 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s r e a s o n i n g a nd c o n c l u s i o n s r e g a r d i n g t h e i s s u e o f 
c o m p e n s a b i l i t y w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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C l a i m a n t a r g u e s t h a t t h e c o m p e n s a b i l i t y o f h i s l o w b a c k i n j u r y d o e s n o t 
p r e s e n t a c o m p l e x m e d i c a l q u e s t i o n . T h e r e f o r e , he a r g u e s , m e d i c a l e v i d e n c e r e 
l a t i n g t o c a u s a t i o n i s n o t n e c e s s a r y i n h i s c a s e . R e l y i n g o n U r i s v . Compensa
t i o n D e p a r t m e n t , 247 Or 420 ( 1 9 6 7 ) , he a s s e r t s t h a t h i s t e s t i m o n y e s t a b l i s h e s 
t h e c o m p e n s a b i l i t y o f h i s c l a i m . We d i s a g r e e . 

We f i n d U r i s d i s t i n g u i s h a b l e o n t h e f a c t s . I n U r i s , t h e c l a i m a n t , who h a d 
h a d n o t r o u b l e w i t h h i s b a c k s i n c e he was 13 o r 14 y e a r s o l d , r e a c h e d o u t t o 
p r e v e n t a c a r t l o a d o f b o o k s f r o m t i p p i n g o v e r a nd i m m e d i a t e l y f e l t a s h a r p p a i n 
i n h i s b a c k . The f a c t s i n U r i s p r e s e n t no o t h e r p o s s i b l e c a u s e o f t h e b a c k 
p a i n . 

H e r e , c l a i m a n t awoke w i t h a s o r e b a c k o n t h e m o r n i n g t h a t t h e a l l e g e d w o r k 
i n j u r y o c c u r r e d . T h i s s o r e n e s s was c a u s e d b y i n c r e a s e d t r a i n i n g , i n c l u d i n g 
w e i g h t l i f t i n g , i n p r e p a r a t i o n f o r a k a r a t e c o m p e t i t i o n . A f t e r some s t r e t c h i n g 
e x e r c i s e s , c l a i m a n t f e l t b e t t e r a nd w e n t t o w o r k . A f t e r w o r k i n g a t l o a d i n g a 
t r u c k f o r a b o u t h a l f an h o u r , c l a i m a n t b e g a n t o n o t i c e l o w b a c k p a i n w h i c h i n 
c r e a s e d u n t i l c l a i m a n t was no l o n g e r a b l e t o w o r k . 

We f i n d t h a t t h e c a u s e o f c l a i m a n t ' s b a c k c o n d i t i o n p r e s e n t s a c o m p l e x 
m e d i c a l q u e s t i o n g i v e n : ( 1 ) t h e p r o x i m i t y o f t h e w e i g h t l i f t i n g a c t i v i t y a n d 
t h e o n s e t o f b a c k p a i n a t w o r k t h e n e x t d a y w i t h no s p e c i f i c i n c i d e n t o c c u r r i n g 
a t w o r k ; a n d ( 2 ) t h e f a c t t h a t c l a i m a n t h a d b a c k p a i n p r i o r t o g o i n g t o w o r k 
t h a t m o r n i n g . 

F u r t h e r m o r e , we d e c l i n e t o i n f e r a c a u s a l r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s 
b a c k i n j u r y a n d h i s w o r k a c t i v i t y b a s e d s o l e l y o n a t e m p o r a l r e l a t i o n s h i p . 
A l l i e v . S A I F , 79 Or App 284 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u n e 2 5, 1 9 9 1 i s a f f i r m e d . 

A p r i l 2 7 , 1992 C i t e as 44 Van N a t t a 843 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DOUGLAS K. JOHNSON, C l a i m a n t 

WCB Case No. 90-19139 
ORDER ON REVIEW 

W i l l i a m H. S k a l a k , C l a i m a n t A t t o r n e y 
S c h e m i n s k e & L y o n s , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members Gunn and W e s t e r b a n d . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e O t t o ' s o r d e r t h a t : ( 1 ) s e t a s i d e 
i t s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r c e r t a i n p r e s c r i p 
t i o n s ; a n d ( 2 ) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r d i a g n o s t i c 
m e d i c a l s e r v i c e s . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r 
t h a t d e c l i n e d t o f i n d t h a t t h e i n s u r e r ' s n o t i f i c a t i o n l e t t e r r e g a r d i n g p a l l i a 
t i v e c a r e c o n s t i t u t e d a d e n i a l . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n a n d med
i c a l s e r v i c e s . We v a c a t e i n p a r t , m o d i f y i n p a r t a n d a f f i r m i n p a r t . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t . 
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CONCLUSIONS OF LAW AND OPINION 

A p r i l 1 9 , 1 9 9 1 d e n i a l o f p r e s c r i p t i o n m e d i c a t i o n s 

On A p r i l 1 9 , 1 9 9 1 , t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i 
c a l s e r v i c e s c l a i m f o r r e i m b u r s e m e n t o f p r e s c r i p t i o n m e d i c a t i o n s f o r t r e a t m e n t 
o f a 1987 c o m p e n s a b l e b a c k i n j u r y . The i n s u r e r c o n t e n d e d t h a t t h e t r e a t m e n t was 
p a l l i a t i v e c a r e , w h i c h was no l o n g e r c o m p e n s a b l e f o l l o w i n g t h e 1990 amendments 
t o t h e W o r k e r s ' C o m p e n s a t i o n Law. ( E x . 2 0 A ) . C l a i m a n t f i l e d a r e q u e s t f o r 
h e a r i n g c h a l l e n g i n g t h e d e n i a l . The R e f e r e e s e t a s i d e t h e p a r t i a l d e n i a l , f i n d 
i n g t h a t t h e p r e s c r i p t i o n m e d i c a t i o n s w e r e r e q u i r e d t o m a i n t a i n c l a i m a n t i n a 
m e d i c a l l y s t a t i o n a r y c o n d i t i o n w i t h i n t h e m e a n i n g o f ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) . We 
v a c a t e t h i s p o r t i o n o f t h e R e f e r e e ' s d e c i s i o n f o r l a c k o f j u r i s d i c t i o n . 

On May 7, 1 9 9 0 , t h e O r e g o n L e g i s l a t u r e p a s s e d S e n a t e B i l l 1 1 9 7 , a n e x t e n 
s i v e r e v i s i o n o f t h e W o r k e r s ' C o m p e n s a t i o n Law. Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch„ 2. B e c a u s e a h e a r i n g was c o n v e n e d a f t e r J u l y 1 , 1 9 9 0 , t h i s m a t t e r i s p r o p 
e r l y a n a l y z e d u n d e r t h o s e r e v i s i o n s . Or Laws 1990 ( S p e c i a l S e s s i o n ) , c h . 2, 5 4 ; 
I d a M. W a l k e r , 43 Van N a t t a 1402 ( 1 9 9 1 ) . 

S u b s e q u e n t t o t h e R e f e r e e ' s d e c i s i o n , we i s s u e d R o b e r t D. Cox, 43 Van 
N a t t a 2 7 2 6 ( 1 9 9 1 ) , w h e r e i n we h e l d t h a t p u r s u a n t t o amended ORS 6 5 6 . 2 4 5 a n d 
amended ORS 6 5 6 . 3 2 7 , t h e H e a r i n g s D i v i s i o n no l o n g e r h a s o r i g i n a l j u r i s d i c t i o n 
t o d e c i d e i s s u e s r e g a r d i n g e n t i t l e m e n t t o p a l l i a t i v e c a r e . 

H e r e , t h e i n s u r e r ' s d e n i a l was b a s e d o n i t s c h a r a c t e r i z a t i o n o f t h e p r e 
s c r i p t i o n m e d i c a t i o n s as n o n c o m p e n s a b l e p a l l i a t i v e c a r e . C l a i m a n t a r g u e d t h a t 
t h e t r e a t m e n t came w i t h i n t h e e x c e p t i o n t o n o n c o m p e n s a b l e p a l l i a t i v e c a r e ; t h a t 
i s , i t was " n e c e s s a r y t o m o n i t o r a d m i n i s t r a t i o n o f p r e s c r i p t i o n m e d i c a t i o n r e 
q u i r e d t o m a i n t a i n t h e w o r k e r i n a m e d i c a l l y s t a t i o n a r y c o n d i t i o n . . ." ORS 
6 5 6 . 2 4 5 ( 1 ) ( b ) . The R e f e r e e a l s o a n a l y z e d t h e i s s u e as i n v o l v i n g e n t i t l e m e n t t o 
p a l l i a t i v e c a r e , f i n d i n g t h a t t h e p r e s c r i p t i o n m e d i c a t i o n was r e q u i r e d t o m a i n 
t a i n c l a i m a n t i n a m e d i c a l l y s t a t i o n a r y c o n d i t i o n . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d t h a t t h e A p r i l 1 9 , 1 9 9 1 p a r t i a l 
d e n i a l i n v o l v e s e n t i t l e m e n t t o p a l l i a t i v e c a r e p u r s u a n t t o ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) . 
A c c o r d i n g l y , we h o l d t h a t t h e R e f e r e e d i d n o t h a v e j u r i s d i c t i o n t o c o n s i d e r t h e 
i s s u e . R o b e r t D. Cox, s u p r a . . O r i g i n a l j u r i s d i c t i o n o v e r s u c h a d i s p u t e l i e s 
e x c l u s i v e l y w i t h t h e D i r e c t o r . To h a v e t h e m a t t e r c o n s i d e r e d , c l a i m a n t ' s a t 
t e n d i n g p h y s i c i a n may r e q u e s t a p p r o v a l f r o m t h e D i r e c t o r f o r t h e t r e a t m e n t p u r 
s u a n t t o t h e D i r e c t o r ' s r u l e s o n t h e s u b j e c t . ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) . 

C o n s e q u e n t l y , we v a c a t e t h e R e f e r e e ' s d e c i s i o n t o t h e e x t e n t t h a t i t p u r 
p o r t s t o s e t a s i d e t h e A p r i l 19, 1 9 9 1 d e n i a l a nd a w a r d a n a t t o r n e y f e e f o r p r e 
v a i l i n g a g a i n s t t h e d e n i a l . 

F e b r u a r y 1 4 , 1 9 9 1 d e n i a l o f m e d i c a l s e r v i c e s 

On F e b r u a r y 1 4 , 1 9 9 1 , t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f e m e r g e n c y 
m e d i c a l s e r v i c e s r e n d e r e d o n O c t o b e r 2 2 , 1 9 9 0 , i n c l u d i n g a CT s c a n . ( E x . 1 6 ) . 
The R e f e r e e f o u n d t h a t t h e CT s c a n was c o m p e n s a b l e . On r e v i e w , t h e i n s u r e r 
a r g u e s t h a t t h e m e d i c a l s e r v i c e s w e r e n o t r e l a t e d t o c l a i m a n t ' s c o m p e n s a b l e b a c k 
s t r a i n , b u t w e r e d u e t o a "new i n j u r y " s u s t a i n e d o n O c t o b e r 2 2 , 1 9 9 0 . We f i n d 
t h a t t h e d e n i a l o f F e b r u a r y 14, 1 9 9 1 r a i s e s t h e i s s u e o f w h e t h e r t h e m e d i c a l 
s e r v i c e s w e r e c o m p e n s a b l y r e l a t e d t o c l a i m a n t ' s a c c e p t e d 1987 b a c k s t r a i n . 

As a p r e l i m i n a r y m a t t e r , we f i n d t h a t t h e R e f e r e e h a d j u r i s d i c t i o n t o d e 
c i d e t h i s m a t t e r . S u b s e q u e n t t o t h e R e f e r e e ' s o r d e r , we h e l d t h a t t h e r e i s no 
o t h e r p r o c e d u r e p r o v i d e d b y ORS C h a p t e r 656 f o r r e s o l v i n g d i s p u t e s c o n c e r n i n g 
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t h e c a u s a l r e l a t i o n s h i p between an i n j u r y and a need f o r m e d i c a l s e r v i c e s . 
M i c h a e l A. Jaguay, 44 Van N a t t a 173 ( 1 9 9 2 ) . A c c o r d i n g l y , where a d e n i a l i s 
based on t h e ground t h a t t h e need f o r m e d i c a l s e r v i c e s i s n o t c a u s a l l y r e l a t e d 
t o t h e compensable i n j u r y , t h e Board has j u r i s d i c t i o n . Jaguay, s u p r a . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we a f f i r m and adopt t h e R e f e r e e ' s f i n d i n g 
t h a t t h e d i s p u t e d m e d i c a l s e r v i c e s , i n c l u d i n g t h e d i a g n o s t i c CT scan, were r e 
l a t e d t o c l a i m a n t ' s 1987 compensable back s t r a i n . 

September 7, 1990 n o t i f i c a t i o n r e g a r d i n g p a l l i a t i v e c a r e 

We a f f i r m and adopt t h e Referee's f i n d i n g t h a t t h e i n s u r e r ' s n o t i f i c a t i o n 
l e t t e r (Ex. 9) d i d n o t c o n s t i t u t e a "de f a c t o " o r p r o s p e c t i v e d e n i a l o f p a l l i a 
t i v e c a r e . 

A t t o r n e y f e e s 

For c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g i n p r e v a i l i n g a g a i n s t two 
d e n i a l s , t h e R e f e r e e awarded an assessed a t t o r n e y f e e o f $2,200. We v a c a t e d t h e 
R e f e r e e ' s o r d e r w i t h r e s p e c t t o t h e A p r i l 19, 1991 d e n i a l o f p r e s c r i p t i o n medi
c a t i o n s , b u t a f f i r m e d t h e o r d e r w i t h r e s p e c t t o t h e F e b r u a r y 14, 1991 d e n i a l o f 
m e d i c a l s e r v i c e s . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e 
award f o r h i s c o u n s e l ' s s e r v i c e s a t h e a r i n g i n p r e v a i l i n g a g a i n s t o n l y one 
d e n i a l . ORS 6 5 6 . 3 8 6 ( 1 ) . T h e r e f o r e , we m o d i f y t h e Referee's o r d e r w i t h r e s p e c t 
t o t h e a t t o r n e y f e e award. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e F e b r u a r y 14, 1991 d e n i a l i s 
$1,400, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by t h e hear
i n g r e c o r d and s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

Because t h e i n s u r e r r e q u e s t e d r e v i e w and we d i d n o t d i s a l l o w o r reduce 
c l a i m a n t ' s compensation w i t h r e s p e c t t o t h e February 14, 1991 p a r t i a l d e n i a l o f 
m e d i c a l s e r v i c e s , c l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r h i s coun
s e l ' s s e r v i c e s on r e v i e w r e g a r d i n g t h i s i s s u e . ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r 
i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t a r e a s o n a b l e 
assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $500, t o be 
p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 20, 1991 i s v a c a t e d i n p a r t , m o d i f i e d i n 
p a r t , and a f f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e 
t h e i n s u r e r ' s A p r i l 19, 1991 p a r t i a l d e n i a l o f m e d i c a l s e r v i c e s ( p r e s c r i p t i o n s ) 
i s v a c a t e d . I n l i e u o f t h e Referee's $2,200 a t t o r n e y f e e award, f o r s e r v i c e s a t 
h e a r i n g f o r p r e v a i l i n g a g a i n s t t h e February 14, 1991 p a r t i a l d e n i a l o f m e d i c a l 
s e r v i c e s , and f o r s e r v i c e s on Board r e v i e w c o n c e r n i n g t h a t i s s u e , c l a i m a n t ' s 
c o u n s e l i s awarded a t o t a l assessed a t t o r n e y f e e o f $1,900, p a y a b l e by t h e i n 
s u r e r . The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DOLORES J . LEE, Claimant 

WCB Case Nos. 90-07915 & 90-19176 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
M c W i l l i a m s ' o r d e r t h a t : (1) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s "new i n 
j u r y " c l a i m f o r a c e r v i c a l c o n d i t i o n i n s o f a r as i t d e n i e d c o m p e n s a b i l i t y o f t h a t 
c o n d i t i o n ; and (2) u p h e l d S t . Paul F i r e and Marine I n s u r a n c e Company's p a r t i a l 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . C l a i m a n t c r o s s -
r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r t h a t : (1) u p h e l d SAIF's p a r t i a l 
d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m ; (2) s e t a s i d e as p r o s p e c t i v e , SAIF's 
p a r t i a l d e n i a l o f c l a i m a n t ' s a l l e g e d m e d i c a l s e r v i c e s c l a i m f o r c e r v i c a l and low 
back s u r g e r i e s ; and (3) d e c l i n e d t o assess a t t o r n e y f e e s f o r SAIF and S t . Paul's 
a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o t i m e l y accept o r deny c l a i m a n t ' s r e q u e s t s f o r 
s u r g e r y . On r e v i e w , t h e i s s u e s a re c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , t i m e l i n e s s 
o f m e d i c a l s e r v i c e s d e n i a l s , and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r , w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t does n o t d i s p u t e t h a t , because her compensable low back i n j u r y 
has combined w i t h her p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e , she must p r o v e t h a t 
her i n j u r y i s t h e major c o n t r i b u t i n g cause o f her r e s u l t i n g d i s a b l i n g low back 
c o n d i t i o n o r need f o r m e d i c a l t r e a t m e n t . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; Bahman M.• 
N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) ( a n i n j u r y i s compensable i f i t was s u s t a i n e d i n 
t h e c o u r s e and scope o f employment and i t was a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s ; however, one who a l s o s u f 
f e r s f r o m a p r e e x i s t i n g c o n d i t i o n o r d i s e a s e t h a t combines t o cause o r p r o l o n g 
d i s a b i l i t y o r need f o r t r e a t m e n t , w i l l be compensated f o r d i s a b i l i t y and t r e a t 
ment o n l y i f t h e compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h a t d i s 
a b i l i t y o r need f o r p a r t i c u l a r t r e a t m e n t ) . On r e v i e w , c l a i m a n t s u g g e s t s t h a t 
t h e R e f e r e e p l a c e d an a d d i t i o n a l burden on her beyond t h a t r e q u i r e d by t h e 
s t a t u t e , by r e q u i r i n g p r o o f t h a t she s u f f e r e d a " ' h a r d ' n e u r o l o g i c a l i n j u r y " 
such as a f r a c t u r e o r r u p t u r e o f a d i s c . 

We do n o t r e a d t h e Referee's o r d e r as imposing any such a t t e n u a t e d burden 
o f p r o o f . I n s t e a d , we f i n d t h e Referee merely enumerated some o f t h e f i n d i n g s 
upon w h i c h Dr. Baker r e l i e d i n c o n c l u d i n g t h a t c l a i m a n t ' s low back i n j u r y caused 
o n l y a t e m p o r a r y symptomatic w o r s e n i n g o f her p r e e x i s t i n g c o n d i t i o n , and t h a t 
c l a i m a n t ' s c u r r e n t d i s a b i l i t y and need f o r t r e a t m e n t a r e t h e r e s u l t o f h e r p r e 
e x i s t i n g d e g e n e r a t i v e d i s c and j o i n t d i s e a s e . 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s i n j u r y w h i l e w o r k i n g f o r SAIF's i n s u r e d 
was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s r e s u l t i n g d i s a b i l i t y and need f o r 
t r e a t m e n t , and t h a t t h e r e f o r e , r e s p o n s i b i l i t y f o r t h e c o n d i t i o n s h i f t e d f r o m S t . 
Paul t o SAIF. S t . P a u l , as t h e i n s u r e r f o r c l a i m a n t ' s a c c e p t e d c e r v i c a l c o n d i 
t i o n , agrees w i t h t h e Referee's u l t i m a t e c o n c l u s i o n , b u t contends t h a t i n o r d e r 
t o s h i f t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n t o SAIF, S t . Paul need 
o n l y p r o v e t h a t c l a i m a n t s u s t a i n e d a new c e r v i c a l i n j u r y d u r i n g employment w i t h 
SAIF's i n s u r e d . R e l y i n g on ORS 656.005 (7) (a) and Mark N. W e i d l e , 43 Van N a t t a 
855 ( 1 9 9 1 ) , S t . Paul argues t h a t c o m p e n s a b i l i t y o f a new i n j u r y i s e s t a b l i s h e d 
i f t h e i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r 
t r e a t m e n t . Thus, i f m a t e r i a l c o n t r i b u t i o n i s shown, t h e f i r s t c a r r i e r i s 
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r e l i e v e d o f r e s p o n s i b i l i t y . See Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2, 
s e c t i o n 4 9 ( 1 ) ( c o d i f i e d ORS 656.308). 

We agree w i t h S t . Paul's c o n t e n t i o n . As we r e c e n t l y h e l d i n R o s a l i e 
Drews, 44 Van N a t t a 26 (1992)', ORS 656.005 (7) (a) (B) i s n o t a p p l i c a b l e i n t h e r e 
s p o n s i b i l i t y c o n t e x t . We reasoned t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) does n o t d e t e r m i n e 
c o m p e n s a b i l i t y o f t h e i n i t i a l i n j u r y , b u t r a t h e r l i m i t s a c a r r i e r ' s l i a b i l i t y 
f o r c o n t i n u i n g d i s a b i l i t y o r m e d i c a l s e r v i c e s . See a l s o Bahman M. N a z a r i , 
s u p r a . O n ly a f t e r i n i t i a l c o m p e n s a b i l i t y has been f a v o r a b l y d e c i d e d do we i n 
q u i r e w h e t h e r because o f a p r e e x i s t i n g c o n d i t i o n , t h e l i a b i l i t y o f t h e r e s p o n s i 
b l e c a r r i e r f o r c o n t i n u e d d i s a b i l i t y o r m e d i c a l s e r v i c e s i s l i m i t e d under 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

Thus, i n t h e case a t b a r , t o s h i f t r e s p o n s i b i l i t y t o SAIF, i t i s n o t S t . 
Pa u l ' s burden t o e s t a b l i s h t h a t c l a i m a n t ' s i n j u r y w h i l e w o r k i n g f o r SAIF's i n 
s u r e d was t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n . S t . Paul's b u r 
den went no f u r t h e r t h a n p r o v i n g m a t e r i a l c o n t r i b u t i n g c a u s a t i o n i n o r d e r t o 
e s t a b l i s h t h e o c c u r r e n c e o f a "new compensable i n j u r y " w h i l e c l a i m a n t worked f o r 
SAIF's i n s u r e d . 

The R e f e r e e c o n c l u d e d , and we agree, t h a t t h e e v i d e n c e e s t a b l i s h e s t h a t 
c l a i m a n t ' s i n j u r y w h i l e w o r k i n g f o r SAIF's i n s u r e d was t h e major c o n t r i b u t i n g 
cause o f c l a i m a n t ' s d i s a b i l i t y and need f o r t r e a t m e n t . I t n e c e s s a r i l y f o l l o w s , 
t h e r e f o r e , t h a t S t . Paul pr o v e d a new compensable i n j u r y under t h e l e s s burden
some m a t e r i a l c o n t r i b u t i n g cause t e s t t o s h i f t r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c o n d i t i o n t o SAIF. 

A l t h o u g h c l a i m a n t d i d n o t p r e v a i l on her c r o s s - r e q u e s t f o r r e v i e w , because 
SAIF i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s a l l o w e d o r reduced com
p e n s a t i o n awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed f e e 
under ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n i s $800, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 12, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n , c l a i m a n t ' s 
c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $800, p a y a b l e by t h e SAIF Corpo
r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
CHESTER S. OSTROWSKI, Claimant 

WCB Case No. 90-18875 
ORDER ON REVIEW (REMANDING) 

Foss, e t a l . , C l aimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee L i v e s l e y ' s o r d e r 
t h a t : (1) d e c l i n e d t o admit two m e d i c a l r e p o r t s ( E x h i b i t s 36 and 37) i n t o 
e v i d e n c e as u n t i m e l y ; (2) d e c l i n e d t o admit c l a i m p r o c e s s i n g r e c o r d s ( E x h i b i t 
38) as i r r e l e v a n t ; (3) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a back c o n d i t i o n ; and (4) awarded c l a i m a n t 10 p e r c e n t (32 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y f o r a back i n j u r y , whereas a N o t i c e o f 
C l o s u r e had awarded no permanent d i s a b i l i t y . The employer c r o s s - r e q u e s t s r e 
vie w , s e e k i n g r e d u c t i o n o r e l i m i n a t i o n o f t h e permanent d i s a b i l i t y award. On 
r e v i e w , t h e i s s u e s a r e t h e Referee's e v i d e n t i a r y r u l i n g , a g g r a v a t i o n and e x t e n t 
o f u n s c h e d u l e d permanent d i s a b i l i t y . We remand. 

FINDINGS OF FACT 

F i v e days b e f o r e h i s January 29, 1991 h e a r i n g , c l a i m a n t r e t a i n e d new coun
s e l . 

A t t h e January 29, 1991 h e a r i n g , c l a i m a n t sought t o submi t two e x h i b i t s , 
w h i c h were marked as E x h i b i t s 36 and 37. The e x h i b i t s were r e p o r t s by Dr. 
Cr o c k e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n . C l a i m a n t ' s new c o u n s e l o b t a i n e d Ex
h i b i t s 36 and 37 f r o m Dr. Crocker on January 28, 1991. E x h i b i t 36 was d i s c l o s e d 
t o t h e employer on January 28, 1991 and E x h i b i t 37 was d i s c l o s e d a t h e a r i n g on 
January 29, 1991. 

At h e a r i n g , c l a i m a n t a l s o sought t o i n t r o d u c e t h e employer's t i m e l o s s 
payment r e c o r d showing t h e temporary t o t a l d i s a b i l i t y b e n e f i t s p a i d t o c l a i m a n t 
between September 18, 1990, t h e d a t e t h e employer a l l e g e d i t r e c e i v e d n o t i c e o f 
c l a i m a n t ' s i n a b i l i t y t o work, and December 19, 1990, t h e d a t e t h e employer 
d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . I t was marked as E x h i b i t 38. 

CONCLUSIONS OF LAW AND OPINION 

F i r s t , c l a i m a n t o b j e c t s t o t h e Referee's e x c l u s i o n , based on r e l e v a n c y , o f 
E x h i b i t 38, t h e employer's t i m e l o s s payment r e c o r d . C l a i m a n t argues t h a t t h e 
t i m e l o s s payment r e c o r d s h o u l d have been a d m i t t e d because i t i s germane t o 
p r o o f o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

We r e v i e w t h e Referee's e v i d e n t i a r y r u l i n g f o r abuse o f d i s c r e t i o n . See 
James D. Brusseau I I , 43 Van N a t t a 541 (1991). Under ORS 6 5 6 . 2 8 3 ( 7 ) , a h e a r i n g s 
o f f i c e r i s n o t bound by common law o r s t a t u t o r y r u l e s o f e v i d e n c e , o r by t e c h n i 
c a l o r f o r m a l r u l e s o f p r o c e d u r e , and may conduct t h e h e a r i n g i n any manner t h a t 
w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . Thus, t h e Referee here had a measure o f d i s 
c r e t i o n i n d e t e r m i n i n g whether t h e evidence i n q u e s t i o n s h o u l d be a d m i t t e d . 
N o n e t h e l e s s , t h e purpose o f t h e f l e x i b i l i t y g i v e n r e f e r e e s i s t o a l l o w c o n s i d e r 
a t i o n o f r e l e v a n t e v i d e n c e t h a t a r e a s o n a b l e person m i g h t r e l y on i n c o n d u c t i n g 
h i s most i m p o r t a n t a f f a i r s , even though such evidence would n o t be a d m i s s i b l e i n 
c o u r t . See Lucke v. Workers' Compensation Department, 254 Or 439 ( 1 9 6 9 ) ; see 
a l s o ORS 1 8 3 . 4 5 0 ( 1 ) . 

I n t h i s case, t h e employer's t i m e l o s s payment r e c o r d was o f f e r e d t w i c e by 
c l a i m a n t . I n i t i a l l y , i t was o f f e r e d t o e s t a b l i s h t h e amount o f compensation 
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upon w h i c h t o base a p e n a l t y i n r e l a t i o n t o t h e employer's a l l e g e d l y i m p r o p e r 
December d e n i a l . ( T r . 3 7 ) . The employer o b j e c t e d t o c o n s i d e r a t i o n o f t h a t 
i s s u e because i t was n o t p r e v i o u s l y r a i s e d . ( T r . 37-38). C l a i m a n t agreed t h a t 
a p e n a l t y i s s u e had n o t been r a i s e d , b u t n o n e t h e l e s s o f f e r e d E x h i b i t 38 f o r t h e 
r e c o r d . ( T r . 3 9 ) . The Referee r u l e d t h a t E x h i b i t 38 was n o t r e l e v a n t and ex
c l u d e d i t . ( T r . 4 1 ) . 

On r e v i e w , c l a i m a n t contends t h a t t h e e x h i b i t i s r e l e v a n t t o a d e t e r m i n a 
t i o n o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i n t h a t i t p r o v i d e s some e v i d e n c e as t o 
w h e t h e r he "was indeed t a k e n o f f work." Inasmuch as t h e q u e s t i o n o f whether 
c l a i m a n t ' s c o n d i t i o n worsened s i n c e t h e l a s t award o f compensation i s essen
t i a l l y a m e d i c a l q u e s t i o n , we are s k e p t i c a l o f t h e r e l e v a n c e o f t h e employer's 
t i m e l o s s payment r e c o r d s t o t h e r e s o l u t i o n o f t h e a g g r a v a t i o n i s s u e . Moreover, 
a c a r r i e r ' s payment o f compensation does not c o n s t i t u t e acceptance o f a c l a i m . 
ORS 6 5 6 . 2 6 2 ( 9 ) . Under such c i r c u m s t a n c e s , we agree w i t h t h e R e f e r e e ' s assess
ment t h a t t h e r e c o r d s were i r r e l e v a n t t o t h e a g g r a v a t i o n i s s u e . I n any e v e n t , 
we c o n c l u d e t h a t t h e Referee d i d not abuse h i s d i s c r e t i o n i n e x c l u d i n g t h e 
e x h i b i t . 

Second, c l a i m a n t a l s o o b j e c t s t o t h e Referee's e x c l u s i o n o f E x h i b i t s 36 
and 37, two r e p o r t s by Dr. Crocker. Claimant argues t h a t t h e R e f e r e e e r r e d i n 
e x c l u d i n g E x h i b i t s 36 and 37 because OAR 438-07-015 r e q u i r e s t h e i r a d m i s s i o n 
s i n c e t h e y were d i s c l o s e d w i t h i n seven days o f t h e i r r e c e i p t by c l a i m a n t ' s coun
s e l . We agree. 

OAR 438-07-018(2) r e q u i r e s c l a i m a n t t o submit h i s e x h i b i t s 10 days b e f o r e 
t h e h e a r i n g . However, n o t h i n g i n t h e r u l e s p r e c l u d e a d m i s s i o n o f o t h e r docu
ments p r o v i d e d t h e y have been t i m e l y d i s c l o s e d . O l i v e r F• Coon, 42 Van N a t t a 
1845 ( 1 9 9 0 ) . 

A d d i t i o n a l l y , OAR 438-07-015 r e q u i r e s t h e p a r t i e s t o d i s c l o s e c l a i m s docu
ments w i t h i n 15 days o f i n i t i a l r e q u e s t and t o d i s c l o s e s u b s e q u e n t l y o b t a i n e d 
documents w i t h i n 7 days o f r e c e i p t . OAR 438-07-018(4) v e s t s t h e R e f e r e e w i t h 
d i s c r e t i o n t o e x c l u d e documents n o t d i s c l o s e d w i t h i n t h e t i m e p r e s c r i b e d by 
OAR 438-07-015 i f t h e r e i s p r e j u d i c e t o t h e o t h e r p a r t y . See a l s o OAR 438-07-
0 1 5 ( 5 ) . The r u l e does n o t , however, v e s t t h e Referee w i t h d i s c r e t i o n t o e x c l u d e 
t i m e l y - d i s c l o s e d documents because t h e documents c o u l d have been o b t a i n e d a t an 
e a r l i e r t i m e . W a l t e r L. E q q l e s t o n , 43 Van N a t t a 43 ( 1 9 9 1 ) ; O l i v e r F. Coon, 
s u p r a ; Sabeth Sok, 42 Van N a t t a 2791 ( 1 9 9 0 ) ; T. S. Nacoste, 42 Van N a t t a 1855 
( 1 9 9 0 ) . Where, as h e r e , m e d i c a l r e p o r t s a r e produced w i t h i n 7 days o f r e c e i p t 
as r e q u i r e d by t h e r u l e , b u t t h e o t h e r p a r t y i s p u t a t a d i s a d v a n t a g e by t h e 
d e l a y i n o b t a i n i n g t h e r e p o r t , t h e Referee may c o n t i n u e t h e h e a r i n g t o a l l o w 
p o s t - h e a r i n g c r o s s - e x a m i n a t i o n and/or r e b u t t a l . The Referee may n o t s i m p l y ex
c l u d e t h e r e p o r t s . O l i v e r F. Coon, supra. 

I n t h e p r e s e n t case, Dr. Crocker's r e p o r t s were o b t a i n e d on o r about 
J a n u a r y 28, 1991. They were t i m e l y d i s c l o s e d on January 28 and 29, 1991 and 
s h o u l d have been a d m i t t e d . 

C o n s e q u e n t l y , because we f i n d t h a t E x h i b i t s 36 and 37 s h o u l d have been ad
m i t t e d i n t o e v i d e n c e , we remand t h e case t o t h e Referee f o r c o n s i d e r a t i o n o f 
t h i s e v i d e n c e . I n a d d i t i o n , t h e Referee s h a l l a l l o w t h e employer t h e o p p o r t u 
n i t y t o cross-examine o r r e b u t t h i s e v i d e n c e . The p r o c e e d i n g t o c a r r y o u t t h i s 
d i r e c t i v e s h a l l be conducted by t h e Referee i n any manner t h a t w i l l a c h i e v e sub
s t a n t i a l j u s t i c e . Upon ad m i s s i o n o f t h e a f o r e m e n t i o n e d a d d i t i o n a l e v i d e n c e , t h e 
R e f e r e e s h a l l c l o s e t h e r e c o r d and i s s u e a f i n a l a p p e a l a b l e o r d e r . 



850 Chester S. O s t r o w s k i , 44 Van N a t t a 848 (1992) 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 28, 1991 i s v a c a t e d and t h e case i s r e 
manded t o Re f e r e e L i v e s l e y f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

850 C i t e as 44 Van N a t t a 850 (1992) A p r i l 27, 1992 

I n t h e M a t t e r o f t h e Compensation o f 
RONNIE D. RATLIFF, Claimant 

WCB Case No. 90-19350 
ORDER ON REVIEW 

A i n s w o r t h , e t a l . , C l aimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f h i s low back i n j u r y c l a i m . I n h i s b r i e f , c l a i m a n t con
t e n d s t h a t t h e Referee abused h i s d i s c r e t i o n by a d m i t t i n g E x h i b i t s 38, 39, and 
40 i n t o e v i d e n c e . On r e v i e w , t h e i s s u e s a re eviden c e and c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 

A - h e a r i n g was convened i n Medford on January 17, 1991 and c o n t i n u e d . 
N e i t h e r p a r t y o b j e c t e d t o t h i s c o n t i n u a n c e . On A p r i l 24, 1991, t h e h e a r i n g was 
reconvened i n Medford. A t t h i s reconvened h e a r i n g , SAIF s u b m i t t e d new e v i d e n c e 
i n c l u d i n g r e p o r t s f r o m Dr. V e r s t e e g , t r e a t i n g o r t h o p e d i c surgeon, and Drs. 
Brooks and Baker, who pe r f o r m e d an independent r e c o r d r e v i e w . (Exs. 38, 39, 
4 0 ) . Over c l a i m a n t ' s o b j e c t i o n , t h e Referee a d m i t t e d t h e s e e x h i b i t s and o f f e r e d 
t o c o n t i n u e t h e h e a r i n g so t h a t c l a i m a n t c o u l d submit r e b u t t a l e v i d e n c e o r 
cross-examine t h e a u t h o r s o f t h e s e r e p o r t s . ( T r . 1 0 ) . C l a i m a n t d e c l i n e d t h i s 
o f f e r and chose t o argue on th o s e e x h i b i t s . ( T r . 6 4 ) . 

C l a i m a n t r e q u e s t e d t h a t t h e Referee r e c o n s i d e r h i s r u l i n g c o n c e r n i n g t h e 
a d m i s s i o n o f SAIF's E x h i b i t s 38, 39, and 40. The Referee d e n i e d t h i s r e q u e s t . 

CONCLUSIONS OF LAW AND OPINION 

Evidence 

On r e v i e w , c l a i m a n t argues t h a t E x h i b i t s 38, 39, and 40 s h o u l d be expunged 
f r o m t h e r e c o r d because t h e January 17, 1991 h e a r i n g was c o n t i n u e d f o r t h e s o l e 
purpose o f a l l o w i n g SAIF an o p p o r t u n i t y t o depose Dr. Dunn, e x a m i n i n g n e u r o s u r 
geon. However, SAIF d e c i d e d n o t t o depose Dr. Dunn and s u b m i t t e d new e v i d e n c e 
i n s t e a d . C l a i m a n t contends t h a t he was p r e j u d i c e d i n t h a t he, t o o , c o u l d have 
s u b m i t t e d new e v i d e n c e i f n o t f o r h i s u n d e r s t a n d i n g t h a t t h e c o n t i n u a n c e was 
l i m i t e d t o a l l o w i n g SAIF t o depose Dr. Dunn. 

The R e f e r e e f o u n d t h a t he had not l i m i t e d t h e a d d i t i o n a l e v i d e n c e t o be 
a d m i t t e d a t t h e reconvened h e a r i n g t o t h e d e p o s i t i o n o f Dr. Dunn. ( T r . #2, p. 
9 ) . We ag r e e . 

On Ja n u a r y 17, 1991, t h e Referee and t h e p a r t i e s convened t h e h e a r i n g f o r 
t h e s o l e purpose o f " c o n t i n u i n g " i t . ( T r . # 1 , p. 1 ) . D u r i n g t h i s J a nuary 1991 
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p r o c e e d i n g , no e v i d e n c e was a d m i t t e d , no t e s t i m o n y was t a k e n , and no arguments 
were made. N e i t h e r p a r t y o b j e c t e d t o t h i s d e l a y . On A p r i l 24, 1991, t h e hear
i n g was reconvened and, over c l a i m a n t ' s o b j e c t i o n , t h e Referee a d m i t t e d E x h i b i t s 
38, 39, and 40. A l s o d u r i n g t h i s reconvened h e a r i n g , c l a i m a n t and h i s w i f e t e s 
t i f i e d and t h e Referee a d m i t t e d E x h i b i t s 1 t h r o u g h 37. 

ORS 656.283(7) s e t s t h e s t a n d a r d by which evidence i s a d m i t t e d i n w o r k e r s ' 
c o mpensation h e a r i n g s . The s t a t u t e s p e c i f i c a l l y s t a t e s t h a t " t h e r e f e r e e i s n o t 
bound by common law o r s t a t u t o r y r u l e s o f evidence o r by t e c h n i c a l o r f o r m a l 
r u l e s o f p r o c e d u r e , and may conduct t h e h e a r i n g i n any manner t h a t w i l l a c h i e v e 
s u b s t a n t i a l j u s t i c e . " Referees have g r e a t d i s c r e t i o n t o a l l o w and deny admis
s i o n o f e v i d e n c e a t h e a r i n g . S h i r l e n e E. Volcay, 42 Van N a t t a 2773 ( 1 9 9 0 ) . 

F u r t h e r m o r e , assuming t h a t c l a i m a n t was p r e j u d i c e d by t h e s u b m i s s i o n o f 
E x h i b i t s 38, 39, and 40, t h e Referee cured any p r e j u d i c e by o f f e r i n g t o f u r t h e r 
c o n t i n u e t h e h e a r i n g so t h a t c l a i m a n t c o u l d submit r e b u t t a l e v i d e n c e o r c r o s s -
examine t h e a u t h o r s o f t h e s e r e p o r t s . ( T r . #2, p. 1 0 ) . See Thomas B. Ward, 35 
Van N a t t a 1552 (1 9 8 3 ) . C l a i m a n t d e c l i n e d t h i s o f f e r and chose t o argue on t h o s e 
E x h i b i t s . ( T r . #2, p. 6 4 ) . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e Referee d i d n o t abuse h i s 
d i s c r e t i o n i n a d m i t t i n g E x h i b i t s 38, 39, and 40. 

C o m p e n s a b i l i t y 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n on t h e i s s u e o f compens
a b i l i t y o f c l a i m a n t ' s low back c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1991 i s a f f i r m e d . 

A p r i l 27, 1992 C i t e as 44 Van N a t t a 851 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HAROLD F. SCHULTZ, Claimant 
Own Mo t i o n No. 92-0009M 

OWN MOTION ORDER OF ABATEMENT 
Margaret M. Mag i n n i s , Claimant A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our March 27, 1992 Own M o t i o n Order 
i n t h e a b o v e - c a p t i o n e d case. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n f o r r e c o n s i d e r a 
t i o n , we a b a t e our March 27, 1992 o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ELIZABETH A. HALLYBURTON, Claimant 

WCB Case No. 89-10381 
ORDER ON REMAND 

Leo & H o r t o n , Claimant A t t o r n e y s 
Paul G. Mackey, Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Ap p e a l s . 
Multnomah County v. H a l l y b u r t o n , 108 Or App 777 (1 9 9 1 ) . The c o u r t r e v e r s e d o ur 
p r i o r o r d e r , E l i z a b e t h A. H a l l y b u r t o n , 42 Van N a t t a 2430 ( 1 9 9 0 ) , w h i c h f o u n d 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a menta l d i s o r d e r compensable because 
she had e s t a b l i s h e d , by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t h er work a c t i v i t i e s 
were a m a t e r i a l c o n t r i b u t i n g cause o f her p s y c h o l o g i c a l c o n d i t i o n . C i t i n g C i t y 
o f P o r t l a n d v. Payne, 108 Or App 771 (199 1 ) , t h e c o u r t has remanded f o r r e c o n 
s i d e r a t i o n . 

FINDINGS OF FACT 

We r e p u b l i s h t h e " F i n d i n g s o f Fact" and " U l t i m a t e F i n d i n g o f F a c t " con
t a i n e d i n o u r October 25, 1990 o r d e r w i t h one e x c e p t i o n . We do n o t f i n d t h a t 
t h e r e i s c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t ' s m e n t a l d i s o r d e r arose o u t 
o f and i n t h e co u r s e o f her employment as a c o r r e c t i o n s o f f i c e r . 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r o r d e r , we found t h a t c l a i m a n t had e s t a b l i s h e d t h a t : (1) she 
s u f f e r e d a p s y c h o l o g i c a l c o n d i t i o n g e n e r a l l y r e c o g n i z e d i n t h e p s y c h o l o g i c a l 
community; (2) her work c o n d i t i o n s as a c o r r e c t i o n s o f f i c e r , w h i c h e x i s t e d i n a 
r e a l and o b j e c t i v e sense and were s t r e s s f u l , were n o t g e n e r a l l y i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n ; and (3) (by c l e a r and c o n v i n c i n g e v i d e n c e ) her work 
a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y and need f o r 
m e d i c a l t r e a t m e n t f o r her p s y c h o l o g i c a l c o n d i t i o n . R e l y i n g on Donna E. 
Aschbacher, 41 Van N a t t a 1242 (198 9 ) , we concluded t h a t such a f i n d i n g e s t a b 
l i s h e d t h e c o m p e n s a b i l i t y o f her o c c u p a t i o n a l d i s e a s e c l a i m . 

Subsequent t o our o r d e r , t h e c o u r t has h e l d t h a t t o e s t a b l i s h t h e compens
a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under former ORS 656.802, a c l a i m a n t must 
p r o v e t h a t her work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her c o n d i 
t i o n o r t h e w o r s e n i n g o f her • u n d e r l y i n g c o n d i t i o n . Aetna C a s u a l t y Co. v. 
Aschbacher, s u p r a . Such a s t a n d a r d o f p r o o f i s l i k e w i s e a p p l i c a b l e t o occupa
t i o n a l d i s e a s e c l a i m s f o r a menta l d i s o r d e r . See C i t y o f P o r t l a n d v. Payne, 
supra. C i t i n g Payne, t h e c o u r t has r e v e r s e d our p r i o r o r d e r and remanded f o r 
r e c o n s i d e r a t i o n . 

M a j o r cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r 
exposures w h i c h c o n t r i b u t e s more t o t h e onset o r w o r s e n i n g o f her c o n d i t i o n t h a n 
a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See McGarrah v. 
SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; David K. Boyer, 43 Van N a t t a 561 ( 1 9 9 1 ) . 

Here, as d e t a i l e d i n our p r i o r o r d e r , t h e m e d i c a l e v i d e n c e e s s e n t i a l l y 
c o n s i s t s o f t h r e e m e d i c a l o p i n i o n s . Dr. Johnstone, a t r e a t i n g p s y c h o l o g i s t ; Dr. 
Rega, i n t e r n i s t ; and Dr. Parvaresh, p s y c h i a t r i s t . 

Dr. Rega, who i n i t i a l l y p r o v i d e d t r e a t m e n t , was aware o f t h e s t r e s s c l a i m 
a n t was e x p e r i e n c i n g a t work, as w e l l as her o f f - w o r k s t r e s s o r s . These l a t t e r 
s t r e s s o r s i n c l u d e d : (1) r e l a t i o n s h i p problems w i t h c l a i m a n t ' s b o y f r i e n d ; (2) 
di s a g r e e m e n t s w i t h her d a u g h t e r ; (3) her mother's i l l n e s s ; (4) her b r o t h e r ' s 
a l c o h o l and d r u g problems; and (5) her p e r s o n a l f i n a n c i a l p roblems. 
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Based on such c i r c u m s t a n c e s , Dr. Rega u l t i m a t e l y o p i n e d t h a t c l a i m a n t ' s 
work "was a c o n t r i b u t i n g f a c t o r b u t h a r d l y t h e o n l y cause o f her e m o t i o n a l d i s 
t r e s s . " (Ex. 2 7 - 2 ) . S p e c i f i c a l l y , Dr. Rega concluded t h a t " [ w ] h i l e [ c l a i m a n t ' s ] 
work was n o t t h e s o l e source o f her symptoms, I f e e l t h a t g i v e n t h e number o f 
h o u r s s p e n t on t h e j o b , her work p l a y e d a s i g n i f i c a n t r o l e i n p r e c i p i t a t i n g her 
symptoms." 

Dr. J o h n s t o n e , t r e a t i n g p s y c h o l o g i s t , o p i n e d t h a t " t h e r e i s a s t r o n g 
c a u s a l c o n n e c t i o n between her symptoms and t h e w o r k i n g c o n d i t i o n s a t t h e j a i l . " 
(Ex. 2 8 - 2 ) . I n d o i n g so, Dr. Johnstone f u r t h e r n o t e d t h a t " [ t ] h e h i s t o r i c a l i n 
f o r m a t i o n she p r o v i d e d d i d n o t suggest t h e l i k l i h o o d [ s i c ] o f o t h e r p o s s i b l e ex
p l a n a t i o n s f o r t h e symptoms she e x p e r i e n c e d . " 

F i n a l l y , Dr. P a r v a r e s h , p s y c h i a t r i s t , p e r f o r m e d an i ndependent m e d i c a l ex
a m i n a t i o n . F i n d i n g t h a t c l a i m a n t had been exposed t o m u l t i p l e s t r e s s o r s (one 
b e i n g her w o r k i n g c o n d i t i o n ) , Dr. Parvaresh concluded t h a t " i t does n o t appear 
t o me t h a t her problems were u n i q u e l y j o b r e l a t e d . . . . " 

Thus, t o v a r y i n g degrees, a l l o f t h e p h y s i c i a n s s u p p o r t a c a u s a l r e l a t i o n 
s h i p between c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and her work a c t i v i t i e s as a 
c o r r e c t i o n s o f f i c e r . Dr. Johnstone d e t e r m i n e d t h a t t h e r e was a " s t r o n g c a u s a l 
c o n n e c t i o n between [ c l a i m a n t ' s ] symptoms and t h e w o r k i n g c o n d i t i o n s . " N o t w i t h 
s t a n d i n g t h i s d e t e r m i n a t i o n , t h e r e c o r d f a i l s t o c o n f i r m t h a t Dr. Johnstone was 
aware o f t h e o f f - w o r k s t r e s s o r s o c c u r r i n g i n c l a i m a n t ' s p e r s o n a l l i f e . More
o v e r , i n r e n d e r i n g her o p i n i o n , Dr. Johnstone n o t e d t h a t c l a i m a n t ' s h i s t o r y d i d 
n o t p r o v i d e a n o t h e r p o s s i b l e e x p l a n a t i o n f o r her p s y c h o l o g i c a l d i s a b i l i t y . Such 
c i r c u m s t a n c e s suggest t h a t Dr. Johnstone's o p i n i o n was n o t based on a complete 
and a c c u r a t e h i s t o r y . Consequently, we do n o t f i n d t h e o p i n i o n t o be p e r s u a 
s i v e . M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 476 ( 1 9 7 7 ) . 

Dr. Rega u l t i m a t e l y concluded t h a t c l a i m a n t ' s "work p l a y e d a s i g n i f i c a n t 
r o l e i n p r e c i p i t a t i n g her symptoms." N e v e r t h e l e s s , Dr. Rega a l s o acknowledged 
t h a t c l a i m a n t ' s work was " h a r d l y t h e o n l y cause o f her e m o t i o n a l d i s t r e s s " and 
was " n o t t h e s o l e source o f her symptoms." F i n a l l y , i n l i g h t o f c l a i m a n t ' s mul
t i p l e s t r e s s o r s (one b e i n g w o r k ) , Dr. Parveresh o p i n e d t h a t c l a i m a n t ' s psycho
l o g i c a l problems "were n o t u n i q u e l y j o b r e l a t e d . " 

I n o r d e r t o e s t a b l i s h a c a u s a l r e l a t i o n s h i p between a c l a i m a n t ' s work and 
her c o n d i t i o n , m e d i c a l e v i d e n c e i s n o t r e q u i r e d t o c o n s i s t o f a s p e c i f i c i n c a n 
t a t i o n o r t o mimic t h e s t a t u t o r y language. L i b e r t y N o r t h w e s t v. Cross, 109 Or 
App 109 ( 1 9 9 1 ) ; McClendon v. Nabisco Brands, I n c . , 77 Or App 412 (1986) ("Magic 
words" a r e n o t r e q u i r e d ) . However, c o n s i d e r i n g Drs. Rega's and P a r v a r e s h ' s 
r e c o g n i t i o n o f c l a i m a n t ' s o f f - w o r k s t r e s s o r s , we a r e u n a b l e t o f i n d e i t h e r o p i n 
i o n s u f f i c i e n t f o r us t o conclude t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e major 
c o n t r i b u t i n g cause o f her p s y c h o l o g i c a l c o n d i t i o n . T h e r e f o r e , c l a i m a n t ' s occu
p a t i o n a l d i s e a s e c l a i m f o r mental s t r e s s i s not compensable. See C i t y o f P o r t 
l a n d v. Payne, supra. Consequently, t h e s e l f - i n s u r e d employer's d e n i a l i s 
u p h e l d . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we a f f i r m t h e Referee's o r d e r d a t e d Octo
be r 30, 1989. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
FRED A. NUTTER, Claimant 

. WCB Case Nos. 90-07946 & 90-07945 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Ken R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t : (1) 
fou n d c l a i m a n t had e s t a b l i s h e d good cause f o r an u n t i m e l y f i l i n g o f a h e a r i n g 
r e q u e s t ; (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a l e f t elbow c o n d i 
t i o n ; and (3) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m 
a n t ' s c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f t h e 
h e a r i n g r e q u e s t and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s , " except f o r t h e f i r s t p a r a g r a p h on page 
3, w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On November 15, 1989, t h e SAIF C o r p o r a t i o n d e n i e d t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s l e f t elbow c o n d i t i o n . (Ex. 43A). On A p r i l 3, 1990, L i b e r t y N o r t h 
west I n s u r a n c e C o r p o r a t i o n d e n i e d o n l y r e s p o n s i b i l i t y f o r t h a t c o n d i t i o n . (Ex. 
55 ) . A t h e a r i n g , SAIF conceded t h a t c l a i m a n t ' s l e f t elbow c o n d i t i o n was work 
r e l a t e d , . b u t argued t h a t t h e c l a i m was n o t compensable f o r t h e r e a s o n t h a t 
c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g i t s d e n i a l was u n t i m e l y . 

C l a i m a n t was f i r s t d i s a b l e d by h i s l e f t elbow c o n d i t i o n i n December 1989 
d u r i n g h i s employment w i t h SAIF's i n s u r e d . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t f i l e d h e a r i n g r e q u e s t s a g a i n s t b o t h i n s u r e r s on A p r i l 12, 1990 
and t h e c o n s o l i d a t e d h e a r i n g s convened on October 1, 1990. Co n s e q u e n t l y , we 
a n a l y z e t h i s m a t t e r under t h e Workers' Compensation Law as amended e f f e c t i v e 
J u l y 1, 1990. See I d a M. Walker, 43 Van N a t t a 1402 (1991).' 

T i m e l i n e s s / G o o d Cause 

We adopt t h e Referee's " C o n c l u s i o n s " on t h i s i s s u e , and c o n c l u d e t h a t t h e 
c l a i m i s n o t b a r r e d due t o c l a i m a n t ' s u n t i m e l y h e a r i n g r e q u e s t a g a i n s t SAIF. 

N a t u r e o f t h e c l a i m 

We n o t e a t t h e o u t s e t t h a t t h e l e f t elbow c o n d i t i o n i s n o t c l a i m e d as a 
p a r t o f t h e 1986 r i g h t elbow i n j u r y c l a i m which L i b e r t y N o r t h w e s t a c c e p t e d . I n 
a d d i t i o n , we f i n d t h a t t h e l e f t elbow c o n d i t i o n i s n o t c a u s a l l y r e l a t e d t o t h e 
r i g h t elbow i n j u r y because t h e 1986 i n c i d e n t d i d n o t i n v o l v e i n j u r y t o t h e l e f t 
elbow. F i n a l l y , c l a i m a n t ' s l e f t elbow symptoms were g r a d u a l , r a t h e r t h a n sud
den, i n o n s e t and t h e m e d i c a l evidence r e l a t e s t h e l e f t elbow c o n d i t i o n t o 
r e p e t i t i v e work a c t i v i t i e s p erformed f o r b o t h employers. C o n s e q u e n t l y , t h i s 
c l a i m i s p r o p e r l y a n a l y z e d as an o c c u p a t i o n a l d i s e a s e . See ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; 
see a l s o V a l t i n s o n v. SAIF, 56 Or App 184 (19 8 2 ) ; O'Neal v. S i s t e r s o f P r o v i 
dence, 22 Or App 16 ( 1 9 7 5 ) ; Brenda M. Winship, 42 Van N a t t a 2443 (1990) (We a r e 
n o t r e q u i r e d t o c o n s i d e r t h e c l a i m as an i n j u r y "where t h e f a c t s i n d i c a t e i t s 
p r o p e r c l a s s i f i c a t i o n i s as an o c c u p a t i o n a l d i s e a s e . " ) 
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R e s p o n s i b i l i t y 
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The R e f e r e e a s s i g n e d r e s p o n s i b i l i t y t o SAIF, c i t i n g Hensel Phelps Const, 
v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . He reasoned t h a t , a l t h o u g h t h e l e f t elbow 
"problem o c c u r r e d i n 1987" w h i l e c l a i m a n t was w o r k i n g f o r L i b e r t y N o r t h w e s t ' s 
i n s u r e d , i t "worsened as a r e s u l t o f t h e most r e c e n t work exposure" w i t h SAIF's 
i n s u r e d . ( O p i n i o n and Order p. 4 ) . However, because c l a i m a n t s u f f e r s f r o m an 
o c c u p a t i o n a l d i s e a s e r a t h e r t h a n s u c c e s s i v e work i n j u r i e s , and t h e l e f t elbow 
c o n d i t i o n has n o t been ac c e p t e d , t h e "aggravation/new i n j u r y " a n a l y s i s i s n o t 
a p p r o p r i a t e and t h e Hensel Phelps r u l e i s i n a p p l i c a b l e . I n s t e a d , we must d e c i d e 
w h i c h employer i s r e s p o n s i b l e , by a p p l y i n g t h a t r e s p o n s i b i l i t y law w h i c h i s 
p e c u l i a r t o o c c u p a t i o n a l d i s e a s e s . 

We have p r e v i o u s l y d e t e r m i n e d t h a t ORS 656.308(1), t h e o n l y s t a t u t e ad
d r e s s i n g r e s p o n s i b i l i t y , a p p l i e s t o o c c u p a t i o n a l d i s e a s e c l a i m s as w e l l as 
i n j u r y c l a i m s . See Donald C. Moon, 43 Van N a t t a 2595, 2596 n . l ( 1 9 9 1 ) . 

The s t a t u t e p r o v i d e s : 

"When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e 
employer s h a l l remain r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n u n l e s s 
t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con
d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r compensable 
m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same c o n d i t i o n s h a l l 
be p r o c e s s e d as a new i n j u r y c l a i m by t h e subsequent employer." 

However, by i t s t e r m s , t h e s t a t u t e addresses o n l y s h i f t i n g o f r e s p o n s i b i l 
i t y , n o t i t s i n i t i a l assignment. A p p l i c a t i o n o f ORS 656.308(1) assumes t h a t 
t h e r e i s a compensable i n j u r y and t h a t t h e i n i t i a l l y r e s p o n s i b l e i n s u r e r i s 
s e e k i n g t o s h i f t f u r t h e r l i a b i l i t y t o a n o t h e r i n s u r e r / e m p l o y e r . We f i n d n o t h i n g 
i n t h e l e g i s l a t i v e h i s t o r y o r i n any s t a t u t e i n d i c a t i n g t h a t t h e 1990 amendments 
were i n t e n d e d t o change e x i s t i n g law c o n c e r n i n g t h e i n i t i a l assignment o f l i a 
b i l i t y i n t h e r e s p o n s i b i l i t y c o n t e x t . Consequently, t h e q u e s t i o n remains as t o 
w h i c h employer i s i n i t i a l l y r e s p o n s i b l e when c o m p e n s a b i l i t y i s conceded, b u t 
t h e r e i s no a c c e p t e d c o n d i t i o n . 

The l a s t i n j u r i o u s exposure r u l e p r o v i d e s t h a t where, as h e r e , a w o r k e r 
p r o v e s t h a t an o c c u p a t i o n a l d i s e a s e i s caused by work c o n d i t i o n s t h a t e x i s t e d 
where more t h a n one c a r r i e r i s on t h e r i s k , t h e l a s t employment p r o v i d i n g p o t e n 
t i a l l y c a u s a l c o n d i t i o n s i s deemed r e s p o n s i b l e f o r t h e d i s e a s e . B o i s e Cascade 
Corp. v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) ; Meyer v. SAIF, 71 Or App 371, 373 ( 1 9 8 4 ) . 
The " o n s e t o f d i s a b i l i t y " i s t h e t r i g g e r i n g d a t e f o r d e t e r m i n i n g w h i c h employ
ment i s t h e l a s t p o t e n t i a l l y c a u s a l employment. Bracke v. Baza'r, 293 Or 239, 
248 ( 1 9 8 2 ) . The o n s e t o f d i s a b i l i t y i s t h e d a t e upon which t h e c l a i m a n t f i r s t 
becomes d i s a b l e d as a r e s u l t o f t h e compensable c o n d i t i o n o r , i f t h e c l a i m a n t 
does n o t become d i s a b l e d , t h e d a t e he f i r s t seeks m e d i c a l t r e a t m e n t f o r t h e con
d i t i o n . P r o g r e s s Q u a r r i e s v. Vaanderinq, 80 Or App 160 ( 1 9 8 6 ) ; SAIF v. Carey, 
63 Or App 68 ( 1 9 8 3 ) . 

Here, t h e e v i d e n c e i n d i c a t e s t h a t c l a i m a n t ' s work exposure w i t h b o t h em
p l o y e r s c o n t r i b u t e d t o t h e l e f t elbow c o n d i t i o n . However, a l t h o u g h c l a i m a n t 
f i r s t s o ught t r e a t m e n t f o r h i s l e f t elbow symptoms i n November 1988, (see T r . 
11-13, Ex. 60-5, 60-17), he d i d n o t become d i s a b l e d due t o h i s l e f t elbow p r o b 
lems u n t i l December 1989, a p p r o x i m a t e l y s i x months a f t e r he began w o r k i n g f o r 
SAIF's i n s u r e d . (See T r . 17-18 & 2 5 ) . Consequently, r e s p o n s i b i l i t y f o r t h e 
o c c u p a t i o n a l d i s e a s e c l a i m i s i n i t i a l l y a s s i g n e d t o SAIF, t h e c a r r i e r on t h e 
r i s k d u r i n g t h e l a s t " p o t e n t i a l l y c a u s a l " employment exposure p r i o r t o t h e 
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December 1989 ons e t o f d i s a b i l i t y . Boise Cascade Corp. v. S t a r b u c k , s u p r a ; 
Meyer v. SAIF, supra. 

SAIF can s h i f t r e s p o n s i b i l i t y t o L i b e r t y N o r t h w e s t , t h e p r i o r i n s u r e r , by 
showing t h a t c l a i m a n t ' s work exposure w i t h L i b e r t y N o r t h w e s t ' s i n s u r e d was t h e 
s o l e cause o f c l a i m a n t ' s l e f t elbow d i s a b i l i t y o r t h a t i t was i m p o s s i b l e f o r 
c l a i m a n t ' s exposure w h i l e SAIF was on t h e r i s k t o have caused c l a i m a n t ' s d i s 
a b i l i t y . FMC C o r p o r a t i o n v. Mutua l I n s . Co., 70 Or App 370 ( 1 9 8 4 ) . On t h i s 
r e c o r d , we c o n c l u d e t h a t SAIF has e s t a b l i s h e d n e i t h e r f a c t . A c c o r d i n g l y , r e 
s p o n s i b i l i t y f o r c l a i m a n t ' s l e f t elbow o c c u p a t i o n a l d i s e a s e c l a i m remains w i t h 
SAIF. 

A t t o r n e y Fees 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t SAIF's r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c 
t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t 
a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $1,000, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 12, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t i s awarded a rea s o n a b l e assessed a t t o r n e y f e e o f $1,000, 
p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y by t h e SAIF C o r p o r a t i o n . 

A p r i l 28, 1992 \ C i t e as 44 Van N a t t a 856 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CHRISTOPHER H. PEPPLER, Claimant 

WCB Case No. 91-01328 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r r i g h t c a r p a l t u n n e l syn
drome. On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

I n June 1988, c l a i m a n t s u s t a i n e d an o n - t h e - j o b i n j u r y when he s l i p p e d and 
f e l l o f f a l o a d i n g dock and s t r u c k h i s f o r e a r m and elbow a g a i n s t t h e l o a d i n g 
door o f a t r u c k . The i n j u r y caused a l a r g e hematoma and s w e l l i n g o f t h e r i g h t 
elbow w i t h no e v i d e n c e o f f r a c t u r e o r j o i n t e f f u s i o n . The i n s u r e r a c c e p t e d t h e 
c l a i m as a n o n d i s a b l i n g i n j u r y , and c l a i m a n t r e t u r n e d t o r e g u l a r work. 

By J u l y 1988, c l a i m a n t was e x p e r i e n c i n g sensory a b n o r m a l i t i e s i n t h e r i g h t 
f o r e a r m and hand. He was r e f e r r e d t o Dr. Buza, who diagnosed r i g h t c a r p a l t u n 
n e l syndrome and recommended s u r g e r y . The i n s u r e r a u t h o r i z e d s u r g e r y i n F e b r u 
a r y 1989, b u t c l a i m a n t r e f u s e d t h e t r e a t m e n t a t t h a t t i m e and c o n t i n u e d r e g u l a r 
work. I n F e b r u a r y 1990, t h e i n s u r e r o f f i c i a l l y a c cepted r i g h t c a r p a l t u n n e l 
syndrome as a n o n d i s a b l i n g i n j u r y r e l a t e d t o t h e June 28, 1988 a c c i d e n t and 
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c l o s e d t h e c l a i m . The n o t i c e p r o v i d e d t h a t c l a i m a n t was e n t i t l e d t o seek r e v i e w 
by t h e Workers' Compensation D i v i s i o n i f he o b j e c t e d t o t h e i n s u r e r ' s d e c i s i o n . 
C l a i m a n t d i d n o t f i l e an o b j e c t i o n t o t h e a c c e p t a n c e / n o t i c e o f c l o s u r e w i t h i n 
180 days. 

C o r r e c t i v e s u r g e r y was r e s c h e d u l e d f o r February 1990, b u t n o t p e r f o r m e d . 
S u r g e r y was t h e n r e s c h e d u l e d i n August 1990, b u t was d e l a y e d t o a l l o w f o r t h e 
h e a l i n g o f an u n r e l a t e d f o r e a r m l a c e r a t i o n . Surgery was t h e n r e s e t f o r Septem
ber 1990, b u t c l a i m a n t c a n c e l l e d i t . A f t e r c l a i m a n t d e c l i n e d s u r g e r y , and w i t h 
o u t f u r t h e r e x a m i n a t i o n , Dr. Buza d e c l a r e d c l a i m a n t ' s c o n d i t i o n t o be m e d i c a l l y 
s t a t i o n a r y i n October 1990. 

On October 25, 1990, c l a i m a n t f i l e d a new c l a i m f o r h i s r i g h t c a r p a l t u n 
n e l syndrome, and i d e n t i f i e d t h e d a t e o f t h e d i s e a s e as Fe b r u a r y 13, 1990. The 
i n s u r e r d e n i e d t h e c l a i m , a s s e r t i n g t h a t t h e c o n d i t i o n was p r e v i o u s l y a c c e p t e d 
as a n o n d i s a b l i n g i n j u r y and t h a t " b e n e f i t s have been and a r e c o n t i n u i n g t o be 
p a i d f o r t h i s a c c e p t e d c o n d i t i o n a c c o r d i n g t o t h e l a w [ . ] " (Ex. 2 2 ) . 

CONCLUSIONS OF LAW AND OPINION 

I n t h i s p r o c e e d i n g , c l a i m a n t , i n an apparent e f f o r t t o o b t a i n a h i g h e r 
r a t e o f t e m p o r a r y d i s a b i l i t y , a s s e r t s a new o c c u p a t i o n a l d i s e a s e c l a i m i n v o l v i n g 
h i s p r e v i o u s l y a c c e p t e d r i g h t c a r p a l t u n n e l syndrome. He contends t h a t t h e con
d i t i o n was i m p r o p e r l y accepted and processed as an i n j u r y , and r e l i e s on m e d i c a l 
r e p o r t s t h a t h i s need f o r s u r g e r y i s caused by h i s r e p e t i t i v e work a c t i v i t i e s , 
r a t h e r t h a n t h e June 1988 s l i p and f a l l . .The i n s u r e r responds t h a t c l a i m a n t i s 
b a r r e d f r o m f i l i n g a new c l a i m . I t does n o t d i s p u t e c o m p e n s a b i l i t y o f t h e con
d i t i o n , b u t argues t h a t c l a i m a n t i s s i m p l y s u f f e r i n g from t h e o n g o i n g symptoms 
o f t h e a c c e p t e d c o n d i t i o n and t h a t he sho u l d c o n t i n u e t o r e c e i v e m e d i c a l bene
f i t s under t h e o l d c l a i m . 

The i n s u r e r i s c o r r e c t , t o t h e e x t e n t t h a t c l a i m a n t may n o t now l i t i g a t e 
t h e q u e s t i o n o f whether h i s c a r p a l t u n n e l syndrome c l a i m s h o u l d have been p r o 
cessed as an o c c u p a t i o n a l d i s e a s e . Claimant f i r s t sought compensation f o r t h e 
c o n d i t i o n i n August 1988, when he came under t h e c a r e o f Dr. Buza. I n Fe b r u a r y 
1990, t h e i n s u r e r a c c e p t e d t h e c o n d i t i o n as a n o n d i s a b l i n g i n j u r y and c l o s e d t h e 
c l a i m p u r s u a n t t o fo r m e r ORS 656.268(3). That c l o s u r e was n o t c o n t e s t e d and be
came f i n a l by o p e r a t i o n o f law 180 days a f t e r t h e d a t e o f i t s m a i l i n g . Former 
ORS 6 5 6 . 2 6 8 ( 3 ) ( e ) . A c c o r d i n g l y , c l a i m a n t ' s c o n t e n t i o n t h a t t h e F e b r u a r y 1990 
acce p t a n c e o f h i s c a r p a l t u n n e l syndrome was i m p r o p e r l y p r o c e s s e d as an i n j u r y 
i s b a r r e d by c l a i m p r e c l u s i o n . See Drews v. EBI Companies, 310 Or 134, 149 
( 1 9 9 0 ) ; C h e l l a M. Morton, 43 Van N a t t a 321 (19 9 1 ) . 

N o n e t h e l e s s , c l a i m a n t i s e n t i t l e d t o f i l e a new c l a i m t o e s t a b l i s h t h a t , 
a f t e r t h e F e b r u a r y 1990 c l o s u r e o f t h e e a r l i e r c l a i m , he had d e v e l o p e d a new and 
d i f f e r e n t c o n d i t i o n r e l a t e d t o h i s work a c t i v i t i e s . See P r o c t o r v. SAIF, 68 Or 
App 333 ( 1 9 8 4 ) ; I r e n e Jensen, 42 Van N a t t a 2838 ( 1 9 9 0 ) . That c o n t e n t i o n , how
e v e r , i s n o t s u p p o r t e d by t h e m e d i c a l r e c o r d . The u n r e b u t t e d m e d i c a l o p i n i o n o f 
t h e a t t e n d i n g p h y s i c i a n , Dr. Buza, as c o r r o b o r a t e d by Dr. Rosenbaum, i s t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n i s t h e same as t h e c o n d i t i o n p r e v i o u s l y a c c e p t e d as 
an i n d u s t r i a l i n j u r y . There i s no d i s p u t e t h a t c l a i m a n t has r e q u i r e d r i g h t 
c a r p a l t u n n e l s u r g e r y s i n c e 1988; h i s d e c i s i o n t o proceed w i t h t h a t t r e a t m e n t a t 
t h i s t i m e does n o t e s t a b l i s h a new c o n d i t i o n . A c c o r d i n g l y , t h e i n s u r e r ' s d e n i a l 
i s r e i n s t a t e d and u p h e l d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 20, 1991 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
o f J a n u a r y 22, 1991 i s r e i n s t a t e d and u p h e l d . The Referee's assessed a t t o r n e y 
f e e f o r p r e v a i l i n g a g a i n s t t h e d e n i a l i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ESTHER M. WASSON, Claimant 

WCB Case No. 90-20294 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

•Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee K i n s l e y ' s o r d e r w h i c h : (1) fo u n d t h a t 
a D i s p u t e d C l a i m S e t t l e m e n t (DCS) between t h e s e l f - i n s u r e d employer and c l a i m a n t 
p r e c l u d e d c l a i m a n t f r o m r e c o v e r i n g b e n e f i t s f o r t h e w o r s e n i n g o f a p s y c h o l o g i c a l 
c o n d i t i o n ; and (2) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s ag
g r a v a t i o n c l a i m f o r a p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e whether 
c l a i m a n t i s p r e c l u d e d by t h e DCS from r e c o v e r i n g b e n e f i t s f o r h er p s y c h o l o g i c a l 
c o n d i t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and p r o v i d e t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

The D i s p u t e d C l a i m S e t t l e m e n t (DCS) e n t e r e d i n t o by c l a i m a n t and t h e em
p l o y e r p r o v i d e d t h a t " e n t i t l e m e n t s under t h e Oregon Workers' Compensation A c t 
f o r c l a i m a n t ' s low back, l e f t h i p and p s y c h o l o g i c a l c o n d i t i o n s h a l l be, and a r e , 
i n a f i n a l l y d e n i e d s t a t u s , and she s h a l l have no f u r t h e r r i g h t s o f any k i n d 
w h atsoever i n r e l a t i o n t o t h e s e c l a i m s . " (Ex. 18-3). 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t ' s p s y c h o l o g i c a l c l a i m was s e t t l e d by DCS, t h e agreement 
p r e c l u d e s c l a i m a n t f r o m f u r t h e r r e c o v e r y f o r her p s y c h o l o g i c a l c o n d i t i o n . 
P r o c t o r v. SAIF, 68 Or App 333, 336 (19 8 4 ) . C l a i m a n t may a v o i d t h e e f f e c t o f 
t h e DCS o n l y i f she e s t a b l i s h e s t h a t , a f t e r t h e s t i p u l a t i o n , she de v e l o p e d a new 
p s y c h o l o g i c a l c o n d i t i o n r e l a t e d t o t h e compensable i n j u r y . I d . a t 335. 

Cl a i m a n t contends t h a t , a l t h o u g h her c u r r e n t c o n d i t i o n c a r r i e s t h e same 
p s y c h i a t r i c l a b e l , she does s u f f e r from a new p s y c h o l o g i c a l c o n d i t i o n . S p e c i f i 
c a l l y , c l a i m a n t m a i n t a i n s t h a t her f i r s t bout o f d e p r e s s i o n was s e t t l e d by s t i p 
u l a t i o n , b u t t h a t c o n d i t i o n r e s o l v e d and t h e n was f o l l o w e d by a s e p a r a t e b o u t o f 
d e p r e s s i o n as a r e s u l t o f " f a c t o r s d i f f e r e n t from t h o s e [ e x i s t i n g ] p r i o r t o t h e 
s e t t l e m e n t [ . ] " C l a i m a n t t h e r e f o r e a s s e r t s t h a t t h e DCS does n o t p r e c l u d e her 
fr o m r e c o v e r y f o r her c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . 

We d i s a g r e e . The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t , a l t h o u g h i n t e n s i f i e d , 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n i s a c o n t i n u a t i o n o f t h e same psycho
l o g i c a l c o n d i t i o n t h a t was s e t t l e d by t h e DCS. For i n s t a n c e , Dr. Kenyon, M.D., 
who t r e a t e d c l a i m a n t when she was h o s p i t a l i z e d i n October 1990, d i a g n o s e d 
" c h r o n i c d e p r e s s i o n , a c u t e major e x a c e r b a t i o n . " (Ex. 3 9 - 2 ) . Dr. K u t t n e r , 
c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , a l t h o u g h s t a t i n g t h a t c l a i m a n t ' s c u r r e n t 
d e p r e s s i o n was n o t " t h e same s i t u a t i o n a l d e p r e s s i o n , " a n a l o g i z e d c l a i m a n t ' s con
d i t i o n t o t h a t o f a per s o n " s u f f e r i n g an ( s i c ) knee i n j u r y and t h e n g r a d u a l l y 
d e v e l o p i n g more and more symptoms o f back p a i n and d i s a b i l i t y r e l a t e d t o t h e 
a l t e r a t i o n i n body mechanics." (Ex. 51-1). Dr. K u t t n e r l a t e r s t a t e d t h a t 
c l a i m a n t ' s " c o n d i t i o n as i t was a t t h e end o f summer i n t o f a l l 1990, was an 
i n t e n s i f i c a t i o n o f t h e symptoms o f d e p r e s s i o n and a n x i e t y she had stemming back 
t o 1987." (Ex. 6 3 - 1 ) . 
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Dr. Jansen, o c c u p a t i o n a l m e d i c a l s p e c i a l i s t , who has been t r e a t i n g c l a i m 
a n t s i n c e she was i n j u r e d , a l s o r e p o r t e d t h a t c l a i m a n t " s u f f e r e d f r o m d e p r e s s i o n 
f r o m 1985 and i n subsequent y e a r s , which was d i r e c t l y r e l a t e d t o her o c c u p a t i o n -
r e l a t e d knee i n j u r y ; however, f a c t o r s a f f e c t i n g t h e s e r i o u s n e s s o f t h e d e p r e s 
s i o n s h i f t e d g r a d u a l l y . " (Ex. 6 2 ) . 

F i n a l l y , Dr. Glass, p s y c h i a t r i s t , a f t e r c o n d u c t i n g an independent p s y c h i 
a t r i c e x a m i n a t i o n , diagnosed "adjustment d i s o r d e r w i t h symptoms o f a n x i e t y and 
d e p r e s s i o n , " c o n c l u d i n g t h a t her c o n d i t i o n " i s r e l a t e d t o her i n j u r y o f 1985. 
She has had o n g o i n g problems w i t h her mood and w i t h a n x i e t y s i n c e t h a t t i m e . 
There appears t o be an i n t e n s i f i c a t i o n o f t h o s e symptoms." (Ex. 6 1 - 8 ) . 

I n s h o r t , t h e ev i d e n c e demonstrates t h a t c l a i m a n t ' s d e p r e s s i o n has been 
o n g o i n g s i n c e she s u f f e r e d her compensable knee i n j u r y and t h a t h er c u r r e n t psy
c h o l o g i c a l c o n d i t i o n i s an i n t e n s i f i c a t i o n o f t h o s e symptoms. We t h e r e f o r e 
agree w i t h t h e Referee t h a t c l a i m a n t i s p r e c l u d e d by t h e DCS fro m r e c o v e r i n g on 
her a g g r a v a t i o n c l a i m . T h e r e f o r e , we do not d e t e r m i n e whether c l a i m a n t p r o v e d a 
w o r s e n i n g under ORS 656.273. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 18, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES E. BRIGHT, Claimant 
WCB Case No. TP-91023 

THIRD PARTY DISTRIBUTION ORDER 
P o z z i , e t a l . , C l aimant A t t o r n e y s 

W i l l i a m E. B r i c k e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n , as p a y i n g agency, has p e t i t i o n e d t h e Board f o r r e s o 
l u t i o n o f a c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f proceeds 
f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 656.593(3). S p e c i f i c a l l y , t h e d i s p u t e 
p e r t a i n s t o SAIF's e n t i t l e m e n t t o a " t h i r d p a r t y " l i e n f r o m t h e s e t t l e m e n t p r o 
ceeds. We c o n c l u d e t h a t SAIF i s e n t i t l e d t o a share o f t h e proceeds and t h a t a 
d i s t r i b u t i o n i n accordance w i t h ORS 656.593(1) i s " j u s t and p r o p e r . " 

FINDINGS OF FACT 

I n August 1988, c l a i m a n t s u s t a i n e d a compensable i n j u r y when i n j u r e d i n a 
motor v e h i c l e a c c i d e n t . The a c c i d e n t o c c u r r e d when t h e v e h i c l e c l a i m a n t was 
d r i v i n g was r e a r - e n d e d by anot h e r v e h i c l e . 

SAIF a c c e p t e d t h e c l a i m and has p r o v i d e d compensation. To d a t e , i t has 
i n c u r r e d a c t u a l c l a i m c o s t s t o t a l l i n g $5,379.82. These c o s t s a r e comp r i s e d o f 
$4,518.46 i n m e d i c a l expenses and $861.36 i n temporary d i s a b i l i t y b e n e f i t s . 

C l a i m a n t secured l e g a l c o u n s e l t o c o n s i d e r a l a w s u i t a g a i n s t t h e d r i v e r o f 
t h e o t h e r v e h i c l e i n v o l v e d i n t h e a c c i d e n t . I n January 1991, c l a i m a n t and t h e 
t h i r d p a r t y i n s u r e r reached a $12,879.82 s e t t l e m e n t . SAIF approved t h e compro
mise, p r o v i d e d t h a t i t r e c e i v e d i t s s t a t u t o r y share o f t h i r d p a r t y r e c o v e r y . I n 
g r a n t i n g i t s a p p r o v a l , SAIF proposed a d i s t r i b u t i o n o f s e t t l e m e n t proceeds i n a 
manner i n w h i c h c l a i m a n t ' s a t t o r n e y would r e c o v e r $470.20 f o r l i t i g a t i o n c o s t s 
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and $1,875 f o r a t t o r n e y f e e s , SAIF would r e c e i v e $5,379.82 i n s a t i s f a c t i o n o f 
i t s l i e n ^ , and c l a i m a n t would r e c o v e r t h e r e m a i n i n g b a l a n c e o f s e t t l e m e n t 
p r o c e e d s . 

T h e r e a f t e r , t h e s e t t l e m e n t was ac h i e v e d . I n a d d i t i o n t o h i s own share o f 
t h e p r o c e e d s , c l a i m a n t r e t a i n e d SAIF's share. When e f f o r t s t o r e c o v e r i t s share 
o f t h e s e t t l e m e n t f a i l e d , SAIF p e t i t i o n e d t h e Board f o r r e l i e f . 

CONCLUSIONS OF THE LAW 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong 
o f a t h i r d p a r t y n o t i n t h e same employ, t h e worker s h a l l e l e c t w h e t h e r t o r e 
cov e r damages f r o m t h e t h i r d person. ORS 656.578. The proceeds o f any damages 
r e c o v e r e d f r o m t h e t h i r d p e rson by t h e t h e worker s h a l l be s u b j e c t t o a l i e n o f 
t h e p a y i n g agency f o r i t s share o f t h e proceeds. ORS 6 5 6 . 5 9 3 ( 1 ) . "Paying 
agency" means t h e s e l f - i n s u r e d employer o r i n s u r e r p a y i n g b e n e f i t s t o t h e wor k e r 
o r b e n e f i c i a r i e s . ORS 656.576. 

Here, c l a i m a n t s u s t a i n e d a compensable i n j u r y as a r e s u l t o f t h e n e g l i 
gence o r wrong o f a t h i r d p e r s on. The c l a i m was acce p t e d by SAIF, who has p r o 
v i d e d compensation. Inasmuch as SAIF has p a i d b e n e f i t s t o c l a i m a n t as a r e s u l t 
o f compensable i n j u r y , i t i s a p a y i n g agency. ORS 656.576. As such, i t i s en
t i t l e d t o i t s s t a t u t o r y share o f t h e t h i r d p a r t y r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) . 

When c l a i m a n t chose t o seek r e c o v e r y from t h e t h i r d p a r t y , t h e p r o v i s i o n s 
o f ORS 656.580(2) and 656.593(1) became a p p l i c a b l e . Thus, t h e t h i r d p a r t y s e t 
t l e m e n t became s u b j e c t t o SAIF's l i e n f o r i t s " j u s t and p r o p e r " s h a r e . See ORS 
65 6 . 5 9 3 ( 3 ) . We now proceed t o a d e t e r m i n a t i o n o f a " j u s t and p r o p e r " d i s t r i b u 
t i o n . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by judgment, ORS 656 . 5 9 3 ( 1 ) , i s g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a 
t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 
( 1 9 8 7 ) . We t a k e such an approach t o a v o i d making " e q u i t a b l e d i s t r i b u t i o n s on an 
ad hoc b a s i s and t o p e r m i t t h e p a r t i e s t o g e n e r a l l y know where t h e y s t a n d as 
t h e y seek- t o s e t t l e a t h i r d p a r t y a c t i o n . " See M a r v i n T h o r n t o n , 34 Van N a t t a 
999, 1002 ( 1 9 8 2 ) . 

We f i n d no p e r s u a s i v e reason t o d e p a r t from t h e a f o r e m e n t i o n e d approach. 
T h e r e f o r e , a f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , l i t i g a t i o n c o s t s , and c l a i m 
a n t ' s s t a t u t o r y 1/3 sha r e , SAIF i s e n t i t l e d t o r e t a i n t h e b a l a n c e o f t h e t h i r d 
p a r t y r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r 
compensation, f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r 
t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be expe c t e d f u t u r e e x p e n d i t u r e s f o r 
compensation and o t h e r c o s t s o f t h e worker's c l a i m s under ORS 656.001 t o 
656.794. See ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) , & ( c ) . 

C l a i m a n t has n e i t h e r c o n t e s t e d SAIF's a s s e r t i o n t h a t i t has i n c u r r e d 
$5,379.82 i n a c t u a l c l a i m c o s t s nor t h e l e d g e r s h e e t s / c l a i m examiner's a f f i d a v i t 
on w h i c h t h e c o s t s a r e based. Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t SAIF 
has p r o v e n t h a t i t i n c u r r e d t h e a f o r e m e n t i o n e d c o s t s . We f u r t h e r c o n c l u d e t h a t 
a d i s t r i b u t i o n o f proceeds from t h e t h i r d p a r t y s e t t l e m e n t i n accordance w i t h 
ORS 656.593(1) would be " j u s t and p r o p e r . " See ORS 65 6 . 5 9 3 ( 3 ) . 

P u r s u a n t t o such a d i s t r i b u t i o n scheme, t h e s e t t l e m e n t proceeds s h o u l d 
have been d i s b u r s e d i n t h e f o l l o w i n g manner: 
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S e t t l e m e n t 
L i t i g a t i o n Costs 
A t t o r n e y Fee 

S u b t o t a l 
C l a i m a n t ' s 1/3 Share 

Remaining Balance 
SAIF's L i e n 

$12, 879 .82 
470 .20 

1, 875 .00 
$10, 534 .62 

3, 511 . 54 
$ 7, 023 .08 

5, 379 .82 
$ 1, 643 .26 

Thus, c l a i m a n t ' s share o f t h e $12,879.82 s e t t l e m e n t s h o u l d have been 
$5,154.80 ( c l a i m a n t ' s 1/3 s t a t u t o r y share o f $3,511.54 + t h e $1,643.26 r e m a i n i n g 
b a l a n c e ) . R a t h e r t h a n d i s t r i b u t i n g t h e proceeds i n t h e manner as d e s c r i b e d 
above, c l a i m a n t ' s a t t o r n e y d i s b u r s e d t h e r e m a i n i n g b a l a n c e o f t h e s e t t l e m e n t 
( i n c l u d i n g SAIF's s t a t u t o r y share) t o c l a i m a n t . Such an d i s b u r s e m e n t was i n 
d i r e c t c o n t r a v e n t i o n o f SAIF's express w r i t t e n a p p r o v a l o f t h e s e t t l e m e n t , as 
w e l l as t h e s t a t u t o r y d i s t r i b u t i o n scheme. As a r e s u l t o f c l a i m a n t ' s c o u n s e l ' s 
i m p e r m i s s a b l e d i s t r i b u t i o n , SAIF has been u n i l a t e r a l l y and u n l a w f u l l y p r e v e n t e d 
f r o m r e c o v e r i n g i t s r i g h t f u l share o f t h e s e t t l e m e n t . Under such c i r c u m s t a n c e s , 
we have p r e v i o u s l y h e l d t h a t a p a y i n g agency may r e c o v e r i t s u n p a i d share o f t h e 
s e t t l e m e n t f r o m c l a i m a n t ' s a t t o r n e y . Manuel A. Yb a r r a , 43 Van N a t t a 376 ( 1 9 9 1 ) ; 
Steven B. L u b i t z , 40 Van N a t t a 450 (1988). 

I n accordance w i t h t h e r e a s o n i n g d i s c u s s e d above and t h e Y b a r r a / L u b i t z 
r a t i o n a l e , we c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y i s j o i n t l y and s e v e r a l l y r e s p o n 
s i b l e f o r remedying t h i s s i t u a t i o n . A c c o r d i n g l y , c l a i m a n t and/or c l a i m a n t ' s 
a t t o r n e y a r e d i r e c t e d t o pay SAIF i t s " j u s t and p r o p e r " share o f t h e s e t t l e m e n t , 
i . e . , $5,379.82. 

I T IS SO ORDERED. 

A p r i l 29, 1992 C i t e as 44 Van N a t t a 861 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DARRELL D. BROWN, Claimant 

WCB Case Nos. 91-17782 & 91-02678 
ORDER DENYING MOTION TO DISMISS 

Pe t e r O. Hansen, Claimant A t t o r n e y 
S n a r s k i s , e t a l . , Defense A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n has r e q u e s t e d Board r e v i e w o f Ref
e r e e G a l t o n ' s March 9, 1992 " I n t e r i m Order" and A p r i l 8, 1992 "Second I n t e r i m 
O r d e r ." C o n t e n d i n g t h a t t h e Referee's o r d e r s a r e i n t e r i m and n o t r e v i e w a b l e , 
c l a i m a n t moves f o r d i s m i s s a l o f L i b e r t y N o rthwest's r e q u e s t f o r r e v i e w . We deny 
t h e m o t i o n t o d i s m i s s . 

FINDINGS OF FACT 

A h e a r i n g was convened on March 9, 1992. The p a r t i e s t o t h e h e a r i n g were 
c l a i m a n t , L i b e r t y N o r t h w e s t , and I n d u s t r i a l I n d e m n i t y . Among t h e i s s u e s r a i s e d 
a t t h e h e a r i n g was c l a i m a n t ' s c o n t e n t i o n t h a t h i s t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s had been i n a p p r o p r i a t e l y and i l l e g a l l y t e r m i n a t e d by L i b e r t y N o r t h w e s t 
as o f May 20, 1991. See OAR 438-06-075; 438-06-078. 

On March 9, 1992, t h e Referee i s s u e d an " I n t e r i m Order." The Ref e r e e con
c l u d e d t h a t L i b e r t y N orthwest was not e n t i t l e d t o t e r m i n a t e c l a i m a n t ' s t e m p o r a r y 
t o t a l d i s a b i l i t y . Consequently, t h e Referee awarded t e m p o r a r y t o t a l d i s a b i l i t y 
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f r o m J u l y 10, 1990 t h r o u g h t h e d a t e o f t h e Referee's o r d e r , l e s s amounts p r e v i 
o u s l y p a i d , and c o n t i n u i n g u n t i l such b e n e f i t s c o u l d be l a w f u l l y t e r m i n a t e d . 

I n r e a c h i n g h i s d e c i s i o n , t h e Referee n o t e d t h a t t h e p a r t i e s had agreed 
t h a t t h e Ref e r e e would i s s u e an " I n t e r i m Order" c o n c e r n i n g t h e a f o r e m e n t i o n e d 
m a t t e r . S i n c e t h e o r d e r was designed t o be i n t e r i m , t h e R e f e r e e ' s o r d e r d i d n o t 
c o n t a i n a s t a t e m e n t e x p l a i n i n g t h e p a r t i e s ' r i g h t s o f appeal p u r s u a n t t o ORS 
656.289(3) and 656.295. 

On March 20, 1992, L i b e r t y Northwest moved f o r r e c o n s i d e r a t i o n and a b a t e 
ment o f t h e Refer e e ' s March 9, 1992 o r d e r . I n a d d i t i o n t o c o n t e s t i n g t h e Ref
e r e e ' s d e t e r m i n a t i o n c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s 
a b i l i t y , L i b e r t y N o r t h w e s t o b j e c t e d t o t h e award o f compensation p e n d i n g t h e 
i s s u a n c e o f a f i n a l , a p p e a l a b l e o r d e r . 

On A p r i l 8, 1992, t h e Referee i s s u e d a "Second I n t e r i m O r d e r." R e l y i n g on 
t h e u n d e r s t a n d i n g p r i o r t o t h e h e a r i n g , t h e Referee n o t e d t h a t t h e p a r t i e s had 
agreed t h a t t h e h e a r i n g would be reconvened " t o hear t h e b a l a n c e o f t e s t i m o n y 
and argument i n t h e s e cases." (which a p p a r e n t l y p e r t a i n s t o t h e i s s u e s o f com
p e n s a b i l i t y and r e s p o n s i b i l i t y r e g a r d i n g c l a i m a n t ' s c u r r e n t low back c o n d i t i o n 
between L i b e r t y N o r t h w e s t (under an August 1989 c e r v i c a l and low back c l a i m ) and 
I n d u s t r i a l I n d e m n i t y (under a March 1977 low back c l a i m ) . F o l l o w i n g c o n s i d e r a 
t i o n o f L i b e r t y N o r t h w e s t ' s o b j e c t i o n s , t h e Referee adhered t o h i s p r i o r d e c i 
s i o n . Once a g a i n , because t h e o r d e r was p u r p o r t e d l y i n t e r i m , t h e Re f e r e e ' s 
o r d e r d i d n o t i n c l u d e a sta t e m e n t e x p l a i n i n g t h e p a r t i e s ' r i g h t s o f ap p e a l under 
ORS 656.289(3) and 656.295. 

A l s o on A p r i l 8, 1992, L i b e r t y Northwest m a i l e d by c e r t i f i e d m a i l i t s r e 
q u e s t f o r Board r e v i e w o f t h e Referee's March 9, 1992 o r d e r . On A p r i l 17, 1992, 
L i b e r t y N o r t h w e s t m a i l e d by c e r t i f i e d m a i l i t s r e q u e s t f o r Board r e v i e w o f t h e 
Ref e r e e ' s A p r i l 8, 1992 o r d e r . 

FINDINGS OF ULTIMATE FACT 

The R e f e r e e ' s March 9, 1992 and A p r i l 8, 1992 o r d e r s f i n a l l y a l l o w e d and 
f i x e d t h e amount o f c l a i m a n t ' s compensation. 

CONCLUSIONS OF LAW 

A f i n a l o r d e r i s one which d i s p o s e s o f a c l a i m so t h a t no f u r t h e r a c t i o n 
i s r e q u i r e d . P r i c e v. SAIF, 296 Or 311, 315 (1984). An o r d e r w h i c h addresses 
two s e p a r a t e a s p e c t s o f t h e same c l a i m , e x t e n t o f d i s a b i l i t y on t h e a c c e p t e d 
c l a i m and c o m p e n s a b i l i t y f o r an a d d i t i o n a l a l l e g e d l y r e l a t e d d i s e a s e , i n f e c t i o n 
o r i n j u r y , may f i n a l l y d e t e r m i n e one i s s u e b u t n o t t h e o t h e r . P r i c e v. SAIF, 
s u p r a , a t page 316; Dean v. SAIF, 72 Or App 16, 19 (1 9 8 5 ) . A d e c i s i o n w h i c h 
n e i t h e r d e n i e s t h e c l a i m , nor a l l o w s i t and f i x e s t h e amount o f com p e n s a t i o n , i s 
n o t an a p p e a l a b l e f i n a l o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; 
M endenhall v. SAIF, 16 Or App 136, 139 (19 7 4 ) . 

Here, t h e Referee's o r d e r s were d e s i g n a t e d as " i n t e r i m o r d e r s . " Moreover, 
f u r t h e r a c t i o n c o n c e r n i n g t h e c o m p e n s a b i l i t y o f and r e s p o n s i b i l i t y f o r c l a i m 
a n t ' s c u r r e n t low back c o n d i t i o n were necessary as a r e s u l t o f t h e R e f e r e e ' s 
o r d e r s . F i n a l l y , n e i t h e r o r d e r i n c l u d e d a sta t e m e n t e x p l a i n i n g t h e p a r t i e s ' 
r i g h t s o f a p p e a l under ORS 656.289(3) and 656.295. N e v e r t h e l e s s , a R e f e r e e ' s 
o r d e r does n o t depend upon a n o t i c e o f appeal r i g h t s t o be c o n s i d e r e d f i n a l . 
G len D. R o l e s , 42 Van N a t t a 68, 72 (1990). F u r t h e r m o r e , a l t h o u g h f u r t h e r p r o 
c e e d i n g s i n t h e c o n s o l i d a t e d cases were c o n t e m p l a t e d , t h e r e i s no q u e s t i o n b u t 
t h a t c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y c o n c e r n i n g t h i s u n i 
l a t e r a l t e r m i n a t i o n i s s u e had been f i n a l l y a l l o w e d and f i x e d . Under such 
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c i r c u m s t a n c e s , n o t w i t h s t a n d i n g t h e i r " i n t e r i m " d e s i g n a t i o n , t h e Refer e e ' s o r d e r s 
were f i n a l and, as such, a p p e a l a b l e . 

I n r e a c h i n g t h i s c o n c l u s i o n , we acknowledge t h a t t h e Refer e e ' s o r d e r s were 
a p p a r e n t l y i s s u e d i n accordance w i t h t h e p a r t i e s ' " u n d e r s t a n d i n g " t h a t an i n 
t e r i m o r d e r would be i s s u e d f o l l o w e d by a f i n a l , a p p e a l a b l e o r d e r . However, 
p a r t i e s a r e n o t a t l i b e r t y t o a l t e r fundamental p r i n c i p l e s o f j u r i s d i c t i o n . 
Inasmuch as t h e Referee's o r d e r s f i n a l l y a l l o w e d and f i x e d t h e amount o f c l a i m 
a n t ' s compensation c o n c e r n i n g t h e u n i l a t e r a l t e r m i n a t i o n i s s u e , t h o s e o r d e r s 
w o u l d become f i n a l by o p e r a t i o n o f law u n l e s s a p a r t y r e q u e s t e d Board r e v i e w 
w i t h i n t h e s t a t u t o r y 30-day p e r i o d . ORS 656.289(3); OAR 436-60-150(4 ) ( f ) ; 
Walden J. Beebe, 43 Van N a t t a 2430 (1991). Because L i b e r t y N o r t h w e s t r e q u e s t e d 
r e v i e w w i t h i n t h e a f o r e m e n t i o n e d s t a t u t o r y p e r i o d , we have j u r i s d i c t i o n t o con
s i d e r t h e o r d e r . 

As a r e s u l t o f our d e c i s i o n , t h e p a r t i e s ' c o n s o l i d a t e d cases have been 
e s s e n t i a l l y b i f u r c a t e d between t h e Hearings D i v i s i o n and t h e Board. To r e c t i f y 
t h i s s i t u a t i o n as e f f i c i e n t l y and e x p e d i e n t l y as p o s s i b l e , t h e H e a r i n g s D i v i s i o n 
f i l e s h a l l be r e t u r n e d t o t h e Referee. T h e r e a f t e r , t h e Referee s h a l l reconvene 
t h e h e a r i n g as had been p r e v i o u s l y i n t e n d e d and proceed t o comp l e t e t h e r e c o r d 
c o n c e r n i n g t h e r e m a i n i n g i s s u e s . F o l l o w i n g t h e c l o s u r e o f t h e r e c o r d , t h e Ref
e r e e s h a l l i s s u e a f i n a l , a p p e a l a b l e o r d e r r e g a r d i n g t h e r e s t o f t h e i s s u e s . 

Pending t h e i s s u a n c e o f t h e Referee's subsequent o r d e r , f u r t h e r Board r e 
v i e w p r o c e e d i n g s r e g a r d i n g t h e " i n t e r i m " o r d e r s w i l l be h e l d i n abeyance. Should 
a p a r t y t i m e l y and p r o p e r l y r e q u e s t Board r e v i e w o f t h e Refer e e ' s subsequent 
o r d e r , t h a t o r d e r and t h e f i l e w i l l be c o n s o l i d a t e d w i t h L i b e r t y N o r t h w e s t ' s 
p r e s e n t r e q u e s t f o r purposes o f r e v i e w . I n t h e event t h a t no p a r t y t i m e l y and 
p r o p e r l y r e q u e s t s Board r e v i e w o f t h e Referee's subsequent o r d e r , Board r e v i e w 
p r o c e e d i n g s c o n c e r n i n g L i b e r t y Northwest's r e q u e s t w i l l be r e i m p l e m e n t e d , a t 
wh i c h t i m e c o p i e s o f t h e h e a r i n g t r a n s c r i p t w i l l be d i s t r i b u t e d and a b r i e f i n g 
s c h e d u l e e s t a b l i s h e d . 

I T IS SO ORDERED. 

A p r i l 29, 1992 C i t e as 44 Van N a t t a 863 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. HILARY, Claimant 
WCB Case No. 90-20640 

ORDER ON RECONSIDERATION 
J o l l e s , e t a l . , C l aimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our A p r i l 1, 1992 Order on Re
vie w . S p e c i f i c a l l y , he contends t h a t we e r r e d i n n o t g r a n t i n g an award f o r a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s c e r v i c a l s p i n e . I n h i s m o t i o n , 
c l a i m a n t c i t e s s e v e r a l m e d i c a l r e p o r t s which he argues s u p p o r t a c o n c l u s i o n t h a t 
he has a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s c e r v i c a l s p i n e . 

Permanent d i s a b i l i t y i s r a t e d a t t h e t i m e o f t h e h e a r i n g . Gettman v. 
SAIF, 289 Or 609 ( 1 9 8 0 ) . The m a j o r i t y o f t h e m e d i c a l r e p o r t s c i t e d i n 
c l a i m a n t ' s m o t i o n a r e d a t e d b e f o r e c l a i m a n t became m e d i c a l l y s t a t i o n a r y . Thus, 
t h e y a r e n o t r e l e v a n t i n r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y on t h e d a t e o f 
h e a r i n g . As we i n d i c a t e d i n our o r d e r , t h e most r e c e n t m e d i c a l r e p o r t s do n o t 
s u p p o r t a f i n d i n g t h a t c l a i m a n t has a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use 
o f h i s c e r v i c a l s p i n e . 
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W i t h t h i s c l a r i f i c a t i o n , we conclude t h a t our Order on Review a d e q u a t e l y 
addresses t h e c o n t e n t i o n s c o n t a i n e d i n c l a i m a n t ' s m o t i o n . Our A p r i l 1, 1992 
o r d e r i s a b a t e d and w i t h d r a w n . As supplemented and c l a r i f i e d h e r e i n , we rep u b 
l i s h o u r A p r i l 1, 1992 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f ap p e a l 
s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

A p r i l 29, 1992 C i t e as 44 Van N a t t a 864 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID A. PITZER, Claimant 

WCB Case Nos. 91-06246 & 91-04855 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Robert Jackson ( S a i f ) , Defense A t t o r n e y 

John M. P i t c h e r , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

Weyerhaeuser Company r e q u e s t s r e v i e w o f Referee D a u g h t r y ' s o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i 
t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " 
c l a i m f o r a low back c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y , r e s 
j u d i c a t a , c o m p e n s a b i l i t y , and a g g r a v a t i o n . We a f f i r m i n p a r t and m o d i f y i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s Of f a c t . 

CONCLUSIONS OF LAW AND OPINION 
R e s p o n s i b i l i t y 

We f i r s t address Weyerhaeuser's argument t h a t r e s p o n s i b i l i t y f o r c l a i m 
a n t ' s c o n d i t i o n s h i f t s t o SAIF because c l a i m a n t s u s t a i n e d a "new compensable 
i n j u r y " w h i l e w o r k i n g a t SAIF's i n s u r e d . 

"When a wor k e r s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e employer 
s h a l l r e m a i n r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l s e r v i c e s and d i s a b i l i t y 
u n l e s s t h e wor k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same c o n d i 
t i o n . " ORS 65 6 . 3 0 8 ( 1 ) . Under t h i s p r o v i s i o n , i n cases i n w h i c h an a c c e p t e d i n 
j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h a l a t e r 
c a r r i e r , r e s p o n s i b i l i t y p r e s u m p t i v e l y r e s t s w i t h t h e o r i g i n a l c a r r i e r u n l e s s t h e 
m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l i t y o r need f o r t r e a t m e n t i s 
t h e work a c t i v i t i e s w i t h t h e subsequent employer. R i c a r d o Vasquez, 43 Van N a t t a 
1678, 1680-81 ( 1 9 9 1 ) . 

I n a r g u i n g t h a t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n s h i f t s t o SAIF's 
i n s u r e d , Weyerhaeuser r e l i e s on evidence t h a t c l a i m a n t s u f f e r e d an a c u t e e x a c e r 
b a t i o n d u r i n g h i s subsequent employment. An e a r l y r e p o r t f r o m Dr. Wh i t n e y , 
o r t h o p e d i s t , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , s t a t e d t h a t c l a i m a n t e x p e r i e n c e d an 
"ac u t e e x a c e r b a t i o n " o f back symptoms and t h a t " t h e major cause f o r t h e need o f 
t r e a t m e n t i s t h i s most r e c e n t i n j u r y [ . ] " (Ex. 20B-1). 

We a t t r i b u t e l i t t l e w e i g h t t o t h i s r e p o r t , however, f o r s e v e r a l r e a s o n s . 
F i r s t , t h e r e p o r t makes i t apparent t h a t c l a i m a n t ' s c o n d i t i o n had been o f a 
" l o n g s t a n d i n g " n a t u r e and was " s l o w l y g e t t i n g worse." ( I d ) . Second, Dr. 
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W h i t n e y ' s most r e c e n t r e p o r t s t a t e s t h a t t h e major c o n t r i b u t i n g cause o f c l a i m 
a n t ' s worsened c o n d i t i o n i s h i s d e g e n e r a t i v e d i s c d i s e a s e and f a i l s t o r e f e r i n 
any way t o t h e e x a c e r b a t i o n . (Ex. 29B-2). F i n a l l y , m e d i c a l r e p o r t s p e r f o r m e d 
by Dr. Rosenbaum, neurosurgeon, and Dr. M c K i l l o p , o r t h o p e d i c surgeon, b o t h o f 
whom p e r f o r m e d independent m e d i c a l e x a m i n a t i o n s , a t t r i b u t e d c l a i m a n t ' s c o n d i t i o n 
t o t h e passage o f t i m e r a t h e r t h a n work a c t i v i t y . (Exs. 21B-4, 22B-6, 22B-7). 
Wh i t n e y c o n c u r r e d w i t h t h e o p i n i o n o f Rosenbaum t h a t c l a i m a n t ' s c o n d i t i o n "was 
n o t l i k e l y h a s tened by h i s work a c t i v i t y . " (Exs. 21B-4, 24B) . 

We c o n c l u d e t h a t t h e m e d i c a l r e c o r d , as a whole, d e m o n s t r a t e s t h a t c l a i m 
a n t d i d n o t s u s t a i n a new compensable i n j u r y w h i l e w o r k i n g a t SAIF's i n s u r e d . 
T h e r e f o r e , r e s p o n s i b i l i t y f o r c l a i m a n t ' s compensable i n j u r y remains w i t h t h e 
i n i t i a l c a r r i e r , Weyerhaeuser. 

Res J u d i c a t a and C o m p e n s a b i l i t y 

Weyerhaeuser a l s o argues t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s n o t w i t h i n 
t h e scope o f t h e c o n d i t i o n t h a t i t was o r d e r e d t o accept i n March 1987 and, 
t h e r e f o r e , i t may c h a l l e n g e c o m p e n s a b i l i t y . S p e c i f i c a l l y , Weyerhaeuser a s s e r t s 
t h a t c l a i m a n t d i d n o t p r o v e t h a t h i s employment c o n d i t i o n s were t h e m a j or con
t r i b u t i n g cause o f h i s c u r r e n t symptoms. See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , ( B ) . 

C l a i m a n t ' s c o n d i t i o n c u r r e n t l y i n c l u d e s diagnoses o f d e g e n e r a t i v e d i s c 
d i s e a s e and s p i n a l s t e n o s i s . (Exs. 21B-4, 22B-5, 29B-1). We agree t h a t t h e r e 
i s e v i d e n c e t h a t b o t h c o n d i t i o n s p r e e x i s t e d c l a i m a n t ' s j o b w i t h Weyerhaeuser and 
t h a t t h e work a c t i v i t y c o n t r i b u t e d v e r y l i t t l e i n terms o f c a u s a t i o n o r worsen
i n g . (See Exs. 21B-4, 22B-7, 23B-1). N o t w i t h s t a n d i n g such e v i d e n c e , we agree 
w i t h t h e R e f e r e e t h a t Weyerhaeuser i s p r e c l u d e d by r e s j u d i c a t a f r o m c h a l l e n g i n g 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e . 

By O p i n i o n and Order i n March 1987, c l a i m a n t ' s "low back c o n d i t i o n " was 
f o u n d compensable. (Ex. 7B-3). That o r d e r i n d i c a t e s t h a t t h e R e f e r e e i n c l u d e d 
t h e d i a g n o s i s o f d e g e n e r a t i v e d i s c d i s e a s e w i t h i n t h e compensable c o n d i t i o n ; t h e 
R e f e r e e r e l i e d on t h e o p i n i o n o f Dr. Whitney, who d i a g n o s e d d e g e n e r a t i v e d i s c 
d i s e a s e and a l s o f o u n d t h a t c l a i m a n t ' s work a c t i v i t y was t h e "major c o n t r i b u t i n g 
cause o f h i s c o n t i n u e d d i s c d e g e n e r a t i o n , and t h e d i s c d e g e n e r a t i o n t o g e t h e r 
w i t h t h e c l a i m a n t ' s work a c t i v i t y a t t h e t i m e produced h i s a c u t e symptoms i n 
F e b r u a r y , 1985." ( I d ) - T h e r e f o r e , we f i n d t h a t Weyerhaeuser i s b a r r e d by t h e 
d o c t r i n e o f i s s u e p r e c l u s i o n from c h a l l e n g i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
d e g e n e r a t i v e d i s c d i s e a s e . See N o r t h Clackamas School D i s t . v. W h i t e , 305 Or 
48, 53, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) ; Rose D. T u t t l e , 44 Van N a t t a 339 ( 1 9 9 2 ) . 

As n o t e d above, however, c l a i m a n t ' s c u r r e n t c o n d i t i o n a l s o i n c l u d e s s p i n a l 
s t e n o s i s . There i s no e v i d e n c e t h a t t h i s c o n d i t i o n was i n c l u d e d i n t h e "compen
s a b l e c o n d i t i o n " Weyerhaeuser was o r d e r e d t o accept i n March 1987, n o r has 
Weyerhaeuser a c c e p t e d t h i s c o n d i t i o n . A c c o r d i n g t o Dr. Whitney, a t t h e t i m e 
t h a t c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e was diagnosed, c l a i m a n t ' s " s p i n a l 
s t e n o s i s was unknown and a s y m p t o m a t i c [ . ] " (Ex. 29B-1). S p i n a l s t e n o s i s was 
o n l y r e c e n t l y d i a g n o s e d a f t e r c l a i m a n t underwent a CAT scan and myelogram. (Ex. 
20B-1). C o n s e q u e n t l y , we conclude t h a t t h e employer i s n o t p r e c l u d e d f r o m c h a l 
l e n g i n g t h e c o m p e n s a b i l i t y o f t h e s p i n a l s t e n o s i s c o n d i t i o n . 

The r e c o r d c o n t a i n s two o p i n i o n s r e g a r d i n g t h e c a u s a t i o n o f t h e s p i n a l 
s t e n o s i s . Dr. M c K i l l o p s t a t e d t h a t t h e " s p i n a l s t e n o s i s i s d i r e c t l y r e l a t e d t o 
t h e d e g e n e r a t i v e d i s e a s e o f t h e f a c e t s and d i s c s , " b u t a l s o f o u n d t h a t t h e con
d i t i o n was " p r e s e n t f o r many ye a r s and c e r t a i n l y p r e - d a t e s t h e t i m e o f t h e work 
i n j u r y by many y e a r s . " (Ex. 22B-5). Dr. Whitney i n d i c a t e d t h a t t h e s p i n a l 
s t e n o s i s has "been worsened by t h e p r o g r e s s i v e d i s e a s e o f t h e f a c e t and d i s c 
spaces." (Ex. 29B-1). 
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We c o n c l u d e t h a t , whether t h e d e g e n e r a t i v e d i s c d i s e a s e caused o r worsened 
t h e s p i n a l s t e n o s i s , t h e l a t t e r c o n d i t i o n i s compensable. Under M c K i l l o p ' s 
o p i n i o n , t h e d e g e n e r a t i v e d i s c d i s e a s e was t h e major c o n t r i b u t i n g cause o f t h e 
s p i n a l s t e n o s i s , p r o v i d i n g f o r c o m p e n s a b i l i t y under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . Under 
Whitney's o p i n i o n , t h e d e g e n e r a t i v e d i s c d i s e a s e was t h e major c o n t r i b u t i n g 
cause o f t h e w o r s e n i n g o f t h e s p i n a l s t e n o s i s , p r o v i d i n g f o r c o m p e n s a b i l i t y un
d e r ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

A g g r a v a t i o n 

F i n a l l y , we address whether c l a i m a n t has proved a compensable a g g r a v a t i o n 
o f h i s d e g e n e r a t i v e d i s c c o n d i t i o n . The Referee fo u n d t h a t c l a i m a n t p r o v e d a 
c l a i m f o r a g g r a v a t i o n because Dr. Whitney i n d i c a t e d t h a t c l a i m a n t was i n need o f 
s u r g e r y , w h i c h was n o t c o n t e m p l a t e d by t h e l a s t award o r arrangement o f compen
s a t i o n . 

We agree t h a t Dr. Whitney concluded t h a t c l a i m a n t ' s c o n d i t i o n has d e t e r i o 
r a t e d t o t h e e x t e n t t h a t s u r g e r y i s now r e q u i r e d . (See Ex. 29B-1). C l a i m a n t ' s 
a g g r a v a t i o n c l a i m i s based on t h e need f o r s u r g e r y . (See Ex. 27B). However, 
Whitney i n d i c a t e d t h a t t h e s u r g e r y i s t o address t h e s p i n a l s t e n o s i s c o n d i t i o n 
r a t h e r t h a n t h e d e g e n e r a t i v e d i s c d i s e a s e . (Ex. 29B-1). Because we have d e t e r 
mined t h a t c l a i m a n t ' s s p i n a l s t e n o s i s i s compensable, c l a i m a n t ' s s u r g e r y i s a l s o 
compensable. T h e r e f o r e , we f i n d t h a t i t i s unnecessary t o d e t e r m i n e whether 
c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e has worsened under ORS 656.273. 

A t t o r n e y f e e s on r e v i e w 

Weyerhaeuser r e q u e s t e d r e v i e w , and t h e Board d i d n o t d i s a l l o w o r reduce 
t h e compensation awarded t o c l a i m a n t . T h e r e f o r e , c l a i m a n t ' s c o u n s e l i s e n t i t l e d 
t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $700, t o be p a i d by 
t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 9, 1991 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . That p o r t i o n o f t h e o r d e r f i n d i n g t h a t Weyerhaeuser i s b a r r e d by r e s 
j u d i c a t a f r o m d e n y i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c o n d i t i o n i s mod
i f i e d i n p a r t . We agree t h a t Weyerhaeuser i s p r e c l u d e d f r o m d e n y i n g c l a i m a n t ' s 
d e g e n e r a t i v e d i s c c o n d i t i o n . We f u r t h e r conclude t h a t c l a i m a n t ' s s p i n a l s t e n o 
s i s i s compensable. Having found t h a t t h e s p i n a l s t e n o s i s i s a compensable 
a g g r a v a t i o n , we do n o t address whether c l a i m a n t ' s a g g r a v a t i o n c l a i m was f o r h i s 
d e g e n e r a t i v e d i s c c o n d i t i o n . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r 
v i c e s on Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $700, 
p a y a b l e by Weyerhaeuser. 
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I n t h e M a t t e r o f t h e Compensation o f 
TERESA L. WHEELER, Claimant 

WCB Case No. 90-21503 
ORDER ON REVIEW 

Nancy F. A. Chapman, Claimant A t t o r n e y 
T e r r a l l & A s s o c i a t e s , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Neal's o r d e r w h i c h : (1) h e l d t h a t c l a i m a n t ' s h e a r i n g was convened p r i o r t o J u l y 
1, 1990; (2) f o u n d t h a t t h e employer i m p r o p e r l y u n i l a t e r a l l y t e r m i n a t e d , 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y ; (3) assessed p e n a l t i e s and r e l a t e d a t t o r 
ney f e e s f o r t h e employer's u n i l a t e r a l t e r m i n a t i o n ; (4) fou n d t h a t c l a i m a n t was 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y t h r o u g h A p r i l 16, 1990; and (5) assessed p e n a l 
t i e s and a r e l a t e d a t t o r n e y f e e f o r t h e employer's a l l e g e d l y u n r e a s o n a b l e f a i l 
u r e t o p r o v i d e c l a i m s i n f o r m a t i o n c o n c e r n i n g c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y 
c o m p e n s ation. 

On r e v i e w , t h e employer contends t h a t : (1) t h e p o s t - J u l y 1, 1990 law i s 
a p p l i c a b l e ; (2) i t s t e r m i n a t i o n o f c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y was j u s t i 
f i e d ; (3) c l a i m a n t was n o t e n t i t l e d t o t h e e n t i r e t e m p o r a r y d i s a b i l i t y awarded 
by t h e R e f e r e e ; and (4) i t t i m e l y and r e a s o n a b l y c o m p l i e d w i t h c l a i m a n t ' s r e 
q u e s t f o r c l a i m s documents. We m o d i f y i n p a r t , a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

T h i s m a t t e r was i n i t i a l l y scheduled t o be heard on May 3 1 , 1990. (Ex. 36-
3 ) . Because o f c l a i m a n t ' s a t t o r n e y ' s s c h e d u l i n g c o n f l i c t , t h e h e a r i n g was f o r 
m a l l y p ostponed by l e t t e r d a t e d May 30, 1990. I n p o s t p o n i n g t h e h e a r i n g , t h e 
R e f e r e e i n d i c a t e d t h a t a h e a r i n g would be r e s c h e d u l e d b e f o r e J u l y 1, 1990. I d . 
The p a r t i e s were a d v i s e d by t h e Referee t h a t t h e h e a r i n g was t o be convened on 
June 27, 1990 a t 2:30, b e f o r e Referee Mongrain. (Ex. 3 6 - 1 ) . T h i s n o t i c e was 
n o t g i v e n i n w r i t t e n f o rm. However, t h e Referee was n o t a v a i l a b l e u n t i l a f t e r 
3:00 on June 27, 1990. Referee Mongrain a t t e m p t e d t o c o n t a c t t h e p a r t i e s a f t e r 
3:00, b u t c l a i m a n t ' s a t t o r n e y was u n a v a i l a b l e . 

The f o l l o w i n g day, June 28, 1990, an unscheduled t e l e p h o n i c h e a r i n g was 
convened b e f o r e R eferee Mongrain. (Ex. 3 6 ) . There was no w r i t t e n n o t i c e o f 
t h i s h e a r i n g p r o v i d e d t o t h e p a r t i e s . Claimant and her a t t o r n e y o f r e c o r d were 
n o t a v a i l a b l e , b u t c o u n s e l f o r t h e employer was a v a i l a b l e and t o o k p a r t i n t h e 
phone c o n f e r e n c e . A n o t h e r a t t o r n e y from c l a i m a n t ' s c o u n s e l ' s o f f i c e s u b s t i t u t e d 
f o r c l a i m a n t ' s c o u n s e l d u r i n g t h e phone c o n f e r e n c e . The employer's c o u n s e l ob
j e c t e d t o t h e c o n f e r e n c e on t h e b a s i s t h a t i t d i d n o t c o n s t i t u t e a c o n v e n i n g o f 
a " h e a r i n g . " That o b j e c t i o n was p r e s e r v e d t o be r u l e d upon when t h e h e a r i n g was 
reconvened. The employer's co u n s e l made a m o t i o n f o r d i s m i s s a l o f t h e r e q u e s t 
f o r h e a r i n g because c l a i m a n t was n o t a v a i l a b l e . T h i s m o t i o n was d e n i e d . The 
employer's c o u n s e l t h e n made a m o t i o n f o r postponement on t h e b a s i s t h a t t h e r e 
had n o t been p r o p e r n o t i c e o f t h e h e a r i n g . T h i s m o t i o n was a l s o d e n i e d . 

C l a i m a n t ' s d i s c o v e r y r e q u e s t s d i d n o t c o n t a i n s p e c i f i c r e q u e s t s f o r pay
r o l l r e c o r d s . (Exs. 9B; 19A). Cla i m a n t ' s a t t e n d i n g p h y s i c i a n gave c l a i m a n t a 
w r i t t e n r e l e a s e t o r e g u l a r work on March 5, 1990. (Ex. 29A). 
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A p p l i c a b l e Law 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t a h e a r i n g was convened p r i o r t o J u l y 1, 1990 
and t h a t , t h e r e f o r e , t h e law i n e f f e c t p r i o r t o t h e 1990 amendments a p p l i e d t o 
t h i s case. We d i s a g r e e . 

The employer contends t h a t t h e t e l e p h o n e c o n f e r e n c e d i d n o t c o n s t i t u t e a 
h e a r i n g under t h e a p p l i c a b l e s t a t u t e s and a d m i n i s t r a t i v e r u l e s . I n John K. 
French, 43 Van N a t t a 836 (1 9 9 1 ) , we addressed t h e q u e s t i o n o f t h e Board's s t a t u 
t o r y a u t h o r i t y t o a c c e l e r a t e t h e d a t e o f h e a r i n g and convene cases b e f o r e t h e 
e f f e c t i v e , d a t e o f t h e p o s t - J u l y 1, 1990 law. I n French, we fo u n d no s t a t u t o r y 
p r o v i s i o n t h a t p r o h i b i t s t h e Board from r e s c h e d u l i n g o r a c c e l e r a t i n g t h e d a t e o f 
a h e a r i n g p r o v i d e d t h a t i t g i v e 10 days p r i o r n o t i c e o f t h e t i m e and p l a c e o f 
h e a r i n g t o a l l p a r t i e s i n i n t e r e s t by m a i l . ORS 656.283( 5 ) . . I n F r e n c h , such 
p r i o r w r i t t e n n o t i c e was g i v e n . 

Here, by c o n t r a s t , t h e r e was no such p r i o r w r i t t e n n o t i c e o f t h e t i m e and 
p l a c e o f h e a r i n g m a i l e d t o t h e p a r t i e s . The Referee's g e n e r a l s t a t e m e n t t h a t a 
h e a r i n g w o u ld be convened "sometime b e f o r e J u l y 1" does n o t c o n s t i t u t e s u f f i 
c i e n t n o t i c e o f t h e t i m e and p l a c e o f h e a r i n g . A c c o r d i n g l y , inasmuch as a hear
i n g was n o t p r o p e r l y convened p r i o r t o J u l y 1, 1990, t h e "new" law a p p l i e s . 

Temporary T o t a l D i s a b i l i t y 

The R e f e r e e fo u n d t h a t t h e employer d i d n o t s t r i c t l y comply w i t h t h e ad
m i n i s t r a t i v e and s t a t u t o r y r e q u i r e m e n t s r e g a r d i n g t h e u n i l a t e r a l t e r m i n a t i o n o f 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y . I n d o i n g so, t h e Ref e r e e r e l i e d on p r e -
J u l y 1, 1990 law. We have p r e v i o u s l y h e l d t h a t t h e p o s t - J u l y 1, 1990 law i s 
a p p l i c a b l e . N e v e r t h e l e s s , under e i t h e r v e r s i o n o f t h e r e l e v a n t law, we conclu d e 
t h a t t h e employer's t e r m i n a t i o n o f c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y was u n j u s t i 
f i e d . 

ORS 656.268(3) p r o v i d e s t h a t an i n s u r e r may u n i l a t e r a l l y t e r m i n a t e payment 
o f t e m p o r a r y t o t a l d i s a b i l i t y compensation o n l y i f : 

" ( a ) The worker r e t u r n s t o r e g u l a r o r m o d i f i e d employment; 

" ( b ) The a t t e n d i n g p h y s i c i a n g i v e s t h e worker a w r i t t e n r e 
l e a s e t o r e t u r n t o r e g u l a r employment; o r 

" ( c ) The a t t e n d i n g p h y s i c i a n g i v e s t h e worker a w r i t t e n r e 
l e a s e t o r e t u r n t o m o d i f i e d employment, such employment i s o f f e r e d 
i n w r i t i n g t o t h e worker and t h e worker f a i l s t o b e g i n such employ
ment . " 

See Rocky L. Coble, 43 Van N a t t a 1907 (19 9 1 ) . Here, t h e employer o f f e r e d c l a i m 
a n t a m o d i f i e d j o b i n w r i t i n g . However, c l a i m a n t was n o t g i v e n a w r i t t e n r e 
l e a s e t o r e t u r n t o t h e m o d i f i e d work by her d o c t o r as r e q u i r e d by ORS 
65 6 . 2 6 8 ( 3 ) . R a t h e r , she was g i v e n a w r i t t e n o f f e r o f m o d i f i e d work as a secu
r i t y g u a r d , w h i c h d i d n o t s t a t e t h a t i t had been approved by her a t t e n d i n g 
p h y s i c i a n . Under t h e s t a t u t e , b e f o r e t e r m i n a t i n g c l a i m a n t ' s t e m p o r a r y t o t a l 
d i s a b i l i t y , c l a i m a n t had t o be g i v e n a w r i t t e n r e l e a s e t o m o d i f i e d work f r o m her 
d o c t o r . ORS 6 5 6 . 2 6 8 ( 3 ) ( c ) . T h i s d i d n o t occur. Thus, t h e employer was n o t en
t i t l e d t o cease p a y i n g t emporary t o t a l d i s a b i l i t y compensation. 

Moreover, a t t h e t i m e i t t e r m i n a t e d c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y , 
t h e employer was r e q u i r e d t o conform i t s conduct t o former OAR 436-60-030. For
mer OAR 436-60-030(c) s t a t e s t h a t an i n s u r e r can cease p a y i n g t e m p o r a r y t o t a l 
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d i s a b i l i t y payments i f " t h e employer has p r o v i d e d t h e i n j u r e d w o r k e r w i t h a 
w r i t t e n o f f e r o f t h e employment which s t a t e s t h e b e g i n n i n g t i m e , d a t e and p l a c e ; 
t h e d u r a t i o n o f t h e j o b i f known; t h e wage r a t e p a y a b l e ; an a c c u r a t e d e s c r i p t i o n 
o f t h e j o b d u t i e s and t h a t t h e a t t e n d i n g p h y s i c i a n has s a i d t h e o f f e r e d employ
ment appears t o be w i t h i n t h e worker's c a p a b i l i t i e s . " (Emphasis added). 

Here, t h e w r i t t e n j o b o f f e r s t a t e s t h a t c l a i m a n t would be "asked t o p e r 
f o r m o n l y t h o s e t a s k s t h a t are c l e a r l y s u i t e d t o your a b i l i t i e s , as o u t l i n e d by 
y o u r t r e a t i n g p h y s i c i a n * * *." The o f f e r does not s t a t e t h a t c l a i m a n t ' s p h y s i 
c i a n had approved t h e m o d i f i e d j o b . I t i s w e l l - s e t t l e d t h a t s t r i c t c o m p l i a n c e 
w i t h t h e p r o c e d u r a l r e q u i r e m e n t s o f former OAR 436-60-030(5) i s r e q u i r e d t o 
a u t h o r i z e t h e t e r m i n a t i o n o f temporary t o t a l d i s a b i l i t y b e n e f i t s . Safeway 
S t o r e s , I n c . v. L i t t l e , 107 Or App 316 ( 1 9 9 1 ) ; Eastman v. G e o r g i a P a c i f i c Corp., 
79 Or App 610 ( 1 9 8 6 ) . 

Thus, under e i t h e r t h e law i n e f f e c t p r i o r t o t h e 1990 amendments o r a f t e r 
t h e new amendments became e f f e c t i v e , t h e employer's t e r m i n a t i o n o f c l a i m a n t ' s 
t e m p o r a r y t o t a l d i s a b i l i t y was improper as a p r o c e d u r a l m a t t e r . 

The employer resumed p a y i n g temporary t o t a l d i s a b i l i t y i n J a n u a r y 1990 
f o l l o w i n g c l a i m a n t ' s c a r p a l t u n n e l s u r g e r y . However, i t ceased p a y i n g t h e s e 
b e n e f i t s on F e b r u a r y 14, 1990, a s s e r t i n g t h a t c l a i m a n t ' s surgeon had n o t a u t h o 
r i z e d t i m e l o s s . The Referee found t h a t t h i s t e r m i n a t i o n was a l s o i m p r o p e r 
s i n c e c l a i m a n t was n o t r e l e a s e d t o r e g u l a r work u n t i l March 1990. The Referee 
f u r t h e r reasoned t h a t t h e employer had a l s o f a i l e d t o pay c l a i m a n t t e m p o r a r y 
d i s a b i l i t y t h r o u g h A p r i l 16, 1990, t h e d a t e t h e D e t e r m i n a t i o n Order fo u n d him t o 
be m e d i c a l l y s t a t i o n a r y . Consequently, t h e Referee awarded t e m p o r a r y d i s a b i l 
i t y , l e s s t i m e worked, t h r o u g h A p r i l 16, 1990. 

On r e v i e w , t h e employer contends t h a t c l a i m a n t i s n o t e n t i t l e d t o t h e tem
p o r a r y d i s a b i l i t y compensation awarded by t h e Referee's o r d e r . We d i s a g r e e . 

To b e g i n , as a p r o c e d u r a l m a t t e r , we have p r e v i o u s l y c o n c l u d e d t h a t t h e 
employer was n o t a u t h o r i z e d t o t e r m i n a t e c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y . Thus, 
a t t h e t i m e o f c l a i m a n t ' s January 1990 s u r g e r y , she s h o u l d have a l r e a d y been r e 
c e i v i n g her t e m p o r a r y d i s a b i l i t y b e n e f i t s . These b e n e f i t s s h o u l d have c o n t i n u e d 
u n t i l h e r March 5, 1990 w r i t t e n r e l e a s e t o r e g u l a r work. See ORS 6 5 6 . 2 6 8 ( 3 ) ; 
Soledad F l o r e s , 43 Van N a t t a 2504 (1991). Moreover, upon c l a i m c l o s u r e , a 
D e t e r m i n a t i o n Order awarded c l a i m a n t temporary d i s a b i l i t y t h r o u g h A p r i l 16, 
1990. C o n s e q u e n t l y , c l a i m a n t was s u b s t a n t i v e l y e n t i t l e d t o such b e n e f i t s t h r o u g h 
A p r i l 16, 1990, l e s s any t i m e worked. ORS 656.268; B e t t y J. McKiernan, 43 Van 
N a t t a 213 ( 1 9 9 1 ) ; J u l i e A. T r u j i l l o , 40 Van N a t t a 1892 ( 1 9 8 8 ) . 

P e n a l t y f o r U n i l a t e r a l T e r m i n a t i o n 

The R e f e r e e f o u n d , and we agree, t h a t t h e employer's u n i l a t e r a l t e r m i n a 
t i o n o f c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y compensation was u n r e a s o n a b l e . We 
f u r t h e r c o n c l u d e t h a t t h e employer's conduct was s i m i l a r l y u n j u s t i f i e d under t h e 
p o s t - J u l y 1, 1990 laws. A c c o r d i n g l y , as supplemented h e r e i n , we adopt t h e Ref
e r e e ' s c o n c l u s i o n and r e a s o n i n g c o n c e r n i n g p e n a l t i e s f o r improper u n i l a t e r a l 
t e r m i n a t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y . 

However, i n l i g h t o f our d e c i s i o n t h a t t h e law i n e f f e c t on and a f t e r J u l y 
1, 1990 a p p l i e s t o t h i s case, we m o d i f y t h e Referee's a t t o r n e y f e e award. Sub
sequent t o t h e Referee's o r d e r , we h e l d t h a t amended ORS 656.262(10) p r o v i d e s 
t h a t i f t h e w o r k e r i s r e p r e s e n t e d by an a t t o r n e y , t h e w o r k e r ' s a t t o r n e y s h a l l 
r e c e i v e o n e - h a l f t h e a d d i t i o n a l amount, i n l i e u o f an a t t o r n e y f e e . See 
N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 (1991). A c c o r d i n g l y , i n l i e u o f t h e 
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R e f e r e e ' s assessed a t t o r n e y f e e award o f $600, c l a i m a n t ' s a t t o r n e y i s awarded 
o n e - h a l f o f t h e p e n a l t y awarded by t h e Referee's o r d e r . 

P e n a l t y f o r F a i l u r e t o T i m e l y P r o v i d e Claims Documents 

The R e f e r e e fo u n d t h a t t h e employer d i d n o t p r o v i d e c l a i m a n t w i t h r e 
q u e s t e d c l a i m s documents i n a t i m e l y manner. Cla i m a n t made two d i s c o v e r y r e 
q u e s t s , t h e f i r s t on August 9, 1989 and t h e second on October 3, 1989. (Exs. 
9B; 19A). N e i t h e r o f t h e s e d i s c o v e r y r e q u e s t s s p e c i f i c a l l y r e q u e s t e d t h e em
p l o y e r ' s p a y r o l l r e c o r d s . The i n s u r e r responded t o b o t h d i s c o v e r y r e q u e s t s 
w i t h i n 14 days. I n response t o t h e f i r s t r e q u e s t , t h e i n s u r e r s e n t a copy o f 
i t s c l a i m f i l e . I n response t o t h e second r e q u e s t f o r d i s c o v e r y , t h e i n s u r e r 
s e n t c o p i e s o f a l l documents i t had r e c e i v e d s i n c e t h e l a s t r e q u e s t . 

The employer a s s e r t s t h a t t h e r e c o r d s which i t d i d n o t produce i n a t i m e l y 
manner were p a y r o l l r e c o r d s . R e l y i n g on OAR 438-07-015(2), t h e employer con
t e n d s t h a t c l a i m a n t must make a s p e c i f i c demand f o r p a y r o l l r e c o r d s . OAR 438-
07-015(2) p r o v i d e s i n p e r t i n e n t p a r t : "* * * Upon s p e c i f i c demand by t h e c l a i m 
a n t , p a y r o l l r e c o r d s s h a l l be o b t a i n e d by t h e i n s u r e r f r o m t h e employer and 
p r o v i d e d i n t h e same manner as o t h e r documents." A s s e r t i n g t h a t no such spe
c i f i c demand was made by c l a i m a n t f o r t h e documents, t h e employer argues t h a t 
i t s f a i l u r e t o . p r o v i d e t h e s e documents i n a t i m e l y manner was n o t u n r e a s o n a b l e . 
We agree t h a t i n t h e absence o f a s p e c i f i c demand, and i n l i g h t o f t h e employ
e r ' s t i m e l y responses t o c l a i m a n t ' s g e n e r a l d i s c o v e r y r e q u e s t s , t h e employer's 
conduct was n o t u n r e a s o n a b l e . Consequently, we r e v e r s e t h e Re f e r e e ' s $500 
a t t o r n e y f e e award c o n c e r n i n g t h i s i s s u e . 

A t t o r n e y Fee f o r Board Review 

Inasmuch as t h e employer has r e q u e s t e d Board r e v i e w , and we have f o u n d • 
t h a t c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y s h o u l d n o t be reduced o r e l i m i n a t e d , 
c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e . ORS 656.382 ( 2 ) . A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e t e m p o r a r y t o t a l d i s a b i l i t y i s s u e i s $1,000, t o be p a i d by t h e s e l f - i n s u r e d 
e mployer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f and s t a t e 
ment o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e con
c e r n i n g t h e p e n a l t y and a t t o r n e y f e e i s s u e s . Saxton v. SAIF, 80 Or App 631 
( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 (19 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 18, 1991 i s a f f i r m e d i n p a r t , r e v e r s e d i n 
p a r t and m o d i f i e d i n p a r t . The Referee's $500 assessed a t t o r n e y f e e award f o r 
t h e a l l e g e d d i s c o v e r y v i o l a t i o n i s r e v e r s e d . I n l i e u o f t h e R e f e r e e ' s $600 
assessed a t t o r n e y f e e c o n c e r n i n g t h e unreasonable u n i l a t e r a l t e r m i n a t i o n i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded o n e - h a l f o f t h e p e n a l t y awarded by t h e Re f e r e e ' s 
o r d e r . The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w c o n c e r n i n g t h e te m p o r a r y t o t a l d i s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed a t t o r n e y f e e o f $1,000 t o be p a i d by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
KRISHNA BENES-SMITH, Claimant 

WCB Case No. 91-02178 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r a r t h r o s c o p i c knee s u r g e r y . On 
r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g e x c e p t i o n 
and s u p p l e m e n t a t i o n . 

The r e c o r d shows t h a t c l a i m a n t underwent knee s u r g e r y two days b e f o r e t h e 
h e a r i n g . There i s e v i d e n c e t o i n d i c a t e t h a t t h e s u r g e r y may have i n c l u d e d a 
meniscectomy ( t o r e p a i r a p r o b a b l e t e a r o f t h e m e d i a l m e n i s c u s ) , i n a d d i t i o n t o 
t h e a r t h r o s c o p i c exam t o diagnose c l a i m a n t ' s c o n d i t i o n . The i n s u r e r had d e n i e d 
t h e " a r t h r o s c o p i c s u r g e r y . " We i n t e r p r e t t h e d e n i a l as d e n y i n g o n l y t h e a r t h r o 
s c o p i c exam t h a t was pe r f o r m e d t o diagnose c l a i m a n t ' s c o n d i t i o n , n o t any menis
cectomy t h a t may have been perfo r m e d d u r i n g t h e same s u r g e r y . T h e r e f o r e , c l a i m 
a n t i s n o t p r e c l u d e d f r o m l a t e r a s s e r t i n g t h a t a meniscectomy, i f p e r f o r m e d , was 
c a u s a l l y r e l a t e d t o her accepted i n j u r y , and t h e i n s u r e r i s n o t p r e c l u d e d f r o m 
d e n y i n g t h a t p r o c e d u r e . 

We agree w i t h t h e Referee t h a t t h e a r t h r o s c o p i c exam i s compensable, be
cause c l a i m a n t has e s t a b l i s h e d t h a t t h e procedure r e s u l t e d f r o m t h e compensable 
"needle s t i c k " knee i n j u r y and was r e q u i r e d f o r d i a g n o s t i c p u r p o s e s . See F i n c h 
v. S t a y t o n Canning Co., 93 Or App 168, 173 (1 9 8 8 ) ; see a l s o Brooks v. D and R 
Timber, 55 Or App 688, 692 (1 9 8 2 ) ; K e l l y B a r f u s s , 44 Van N a t t a 239 ( 1 9 9 2 ) . Un
l i k e t h e R e f e r e e , however, we reach t h i s c o n c l u s i o n w i t h o u t c o n s i d e r i n g c l a i m 
a n t ' s " p s y c h o l o g i c a l w e l l b e i n g . " Because c l a i m a n t s u f f e r e d a p h y s i c a l i n j u r y 
t o h e r knee and knee symptoms had p e r s i s t e d , she was e n t i t l e d t o know t h e 
c o n d i t i o n o f her knee and whether any subsequent t r e a t m e n t i s a p p r o p r i a t e f o r 
her compensable c o n d i t i o n . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e medi
c a l s e r v i c e s i s s u e i s $500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e 
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 6, 1991 i s a f f i r m e d . For h i s s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $500, p a y a b l e 
by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
SHARON L. DOMINY, Claimant 

WCB Case No. 90-18458 
ORDER ON REVIEW 

Rasmussen & Henry, Cl a i m a n t A t t o r n e y s 
C h a r l e s Cheek ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r t h a t : (1) d i s m i s s e d 
her r e q u e s t f o r h e a r i n g f o r l a c k o f j u r i s d i c t i o n ; (2) d e c l i n e d t o e n f o r c e t h e 
June 8, 1990 S t i p u l a t i o n and Order c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o " p h y s i 
c a l t h e r a p y b e n e f i t s under ORS 656.245;" and (3) d e c l i n e d t o assess p e n a l t i e s 
and a t t o r n e y f e e s f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o 
p r o v i d e t h o s e b e n e f i t s . I n her b r i e f , c l a i m a n t argues t h a t , i f t h e 1990 amend
ments t o ORS 656.245(1) r e l i e v e SAIF o f i t s o b l i g a t i o n s under t h e June 8, 1990 
o r d e r , t h e o r d e r s h o u l d be s e t a s i d e i n i t s e n t i r e t y and t h e case s h o u l d be r e 
manded f o r a new h e a r i n g under t h e law i n e f f e c t on June 8, 1990. On r e v i e w , 
t h e i s s u e s a r e j u r i s d i c t i o n , remand, enforcement o f a s t i p u l a t e d o r d e r , and 
p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " e x c e p t f o r h er " F i n d i n g s o f 
U l t i m a t e F a c t . " 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

The R e f e r e e s t a t e d t h a t she had j u r i s d i c t i o n o v e r t h e d i s p u t e c o n c e r n i n g 
e n f o r c e m e n t o f t h e p a r t i e s ' s t i p u l a t i o n . We agree. See Howard v. L i b e r t y 
N o r t h w e s t I n s . Corp., 94 Or App 283 (1988). However, t h e R e f e r e e a l s o d e c i d e d 
t h a t she d i d n o t have j u r i s d i c t i o n t o compel t h e SAIF C o r p o r a t i o n t o p r o v i d e 
p h y s i c a l t h e r a p y under t h e terms o f t h e agreement. She reasoned t h a t , because 
t h e June 8, 1990 o r d e r r e f e r r e d t o ORS 656.245, c l a i m a n t ' s s t i p u l a t e d r i g h t t o 
p h y s i c a l t h e r a p y d e r i v e d f r o m t h a t s t a t u t e . A c c o r d i n g l y , because c l a i m a n t d i d 
n o t e x h a u s t a d m i n i s t r a t i v e remedies c o n c e r n i n g t h e d i s p u t e d m e d i c a l s e r v i c e s , 
t h e R e f e r e e c o n c l u d e d t h a t she l a c k e d j u r i s d i c t i o n o v e r t h e m e d i c a l s e r v i c e s 
i s s u e , c i t i n g amended ORS 656.245(1) and OAR 436-10-041(3). We d i s a g r e e . 

SAIF contends t h a t , inasmuch as t h e o r d e r r e f e r s t o ORS 656.245, c l a i m 
a n t ' s r i g h t s under t h e o r d e r a r e l i m i t e d by t h e 1990 amendments t o t h a t s t a t u t e . 
We d i s a g r e e . 

We have p r e v i o u s l y h e l d t h a t t h e Hearings D i v i s i o n has. j u r i s d i c t i o n t o en
f o r c e a s t i p u l a t e d o r d e r r e g a r d i n g m e d i c a l s e r v i c e s . P a t r i c k E. R i l e y , 44 Van 
N a t t a 281 ( 1 9 9 2 ) . I n R i l e y , t h e s t i p u l a t e d o r d e r p r o v i d e d t h a t " c l a i m a n t s h a l l 
t r e a t w i t h a p s y c h i a t r i s t " and made no r e f e r e n c e t o any s t a t u t e o r a d m i n i s t r a 
t i v e r u l e . The s e l f - i n s u r e d employer argued t h a t p s y c h o t h e r a p y p r o v i d e d by a 
p s y c h o l o g i s t i s n o t compensable under t h e terms o f t h e s t i p u l a t e d o r d e r . F i n d 
i n g t h a t t h e d i s p u t e concerned s o l e l y t h e meaning and a p p l i c a t i o n o f t h e s t i p u 
l a t e d o r d e r ' s t e r m s , we conclud e d t h e Hearings D i v i s i o n had j u r i s d i c t i o n . 

Here, by c o n t r a s t , t h e June 8, 1990 o r d e r e x p r e s s l y r e f e r s t o ORS 656.245 
w h i c h i s t h e m e d i c a l s e r v i c e s s t a t u t e . The p a r t i e s e n t e r e d i n t o t h e o r d e r , i n 
p a r t , t o r e s o l v e c l a i m a n t ' s h e a r i n g r e q u e s t on t h e i s s u e o f her e n t i t l e m e n t t o a 
work h a r d e n i n g program. By t h e terms o f t h e o r d e r , c l a i m a n t agreed n o t t o seek 
t h e work h a r d e n i n g program i n exchange f o r SAIF's agreement t h a t " c l a i m a n t i s 
e n t i t l e d t o p h y s i c a l t h e r a p y b e n e f i t s under ORS 656.245." We a r e persuaded t h a t 
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c l a i m a n t ' s e n t i t l e m e n t t o p h y s i c a l t h e r a p y b e n e f i t s a r i s e s f r o m t h e agreement 
i t s e l f and t h a t t h e r e f e r e n c e t o ORS 656.245 was n o t i n t e n d e d t o r e s t r i c t o r 
e l i m i n a t e t h a t e n t i t l e m e n t . 1 Because t h e r e i s no o t h e r p r o c e d u r e f o r r e s o l v i n g 
t h i s d i s p u t e , we c o n c l u d e t h a t we have o r i g i n a l j u r i s d i c t i o n t o e n f o r c e t h e 
agreement. See Howard v. L i b e r t y Northwest I n s . Corp., s u p r a ; P a t r i c k E. R i l e y , 
s u p r a . 

Enforcement o f t h e S t i p u l a t i o n 

The t e r m s o f t h e p a r t i e s ' agreement are b i n d i n g . See Evans v. Rookard, 85 
Or App 213, 214 (1987) See a l s o Timothy W. F l e t c h e r , 43 Van N a t t a 1359 ( 1 9 9 1 ) , 
a f f ' d mem. ( J a n u a r y 15, 1992); C h a r l e s T. Brence, 41 Van N a t t a 1429 ( 1 9 8 9 ) . 

As we have s t a t e d , t h i s i s n o t a case where t h e p a r t i e s c l e a r l y i n t e n d e d 
t h e i r agreement t o be s u b j e c t t o a s t a t u t e o r , more s p e c i f i c a l l y , s u b j e c t t o a 
s t a t u t e w h i c h changed m a t e r i a l l y subsequent t o t h e agreement. To t h e c o n t r a r y , 
t h e r e i s no e v i d e n c e c o n c e r n i n g t h e meaning o f t h e phrase "under ORS 656.245" as 
i t i s used i n t h e w r i t t e n agreement. Compare K e v i n A. Haines, 43 Van N a t t a 1041 
( 1 9 9 1 ) . Because t h e agreement b e f o r e us does not e x p l a i n t h e t e r m , t h e purpose 
o f t h a t t e r m i s n o t c l e a r and unambiguous. Consequently, we c o n s i d e r e v i d e n c e 
o u t s i d e t h e agreement i n o r d e r t o d i s c e r n t h e p a r t i e s ' i n t e n t . 

The p a r t i e s agree t h a t c l a i m a n t gave up her c o n t e n t i o n t h a t she was e n t i 
t l e d t o a work h a r d e n i n g program when she e n t e r e d i n t o t h e June 8, 1990 s t i p u l a 
t i o n . I n so d o i n g , c l a i m a n t p r o v i d e d c o n s i d e r a t i o n i n exchange f o r t h e r i g h t t o 
p h y s i c a l t h e r a p y w h i c h she r e c e i v e d under t h e o r d e r . P r i o r t o h e a r i n g , t h e p a r 
t i e s a l s o agreed t o t h e f o l l o w i n g f a c t s c o n c e r n i n g t h e i n t e n t o f t h e i r a gree
ment: C l a i m a n t e x p e c t e d t h a t she would be p r o v i d e d p h y s i c a l t h e r a p y and SAIF's 
r e p r e s e n t a t i v e e x p e c t e d t h a t SAIF would pay f o r such t h e r a p y , as agreed. T h i s 
exchange r e p r e s e n t s t h e essence o f t h e p a r t i e s ' agreement. 

We r e a d t h e w o r d i n g o f t h e o r d e r t o g e t h e r w i t h t h e s t i p u l a t e d f a c t s and 
c o n c l u d e t h a t t h e p a r t i e s had an agreement whereby c l a i m a n t was e n t i t l e d t o 
p h y s i c a l t h e r a p y , p a i d f o r by SAIF. See Evans v. Rookard, I n c . , s u p r a ; see a l s o 
C h r i s A. M i n e r . 43 Van N a t t a 914, 915 (1991) ("Whether o r n o t c l a i m a n t w o u ld 
have been e n t i t l e d t o an award [ o f a t t o r n e y f e e s ] under p e r t i n e n t l a w [ , ] t h e i n 
s u r e r agreed t h a t c l a i m a n t was e n t i t l e d t o such an award") (Emphasis added). 

I n v i e w o f t h e p l a i n meaning o f t h e o r d e r and t h e s t i p u l a t e d f a c t s w h i c h 
a r e c o n s i s t e n t w i t h t h a t meaning, we see no reason t o i n t e r p r e t t h e phrase 

1 Because t h e r e f e r e n c e t o t h e s t a t u t e was n o t i n t e n d e d t o l i m i t c l a i m a n t ' s en
t i t l e m e n t t o p h y s i c a l t h e r a p y , t h i s case i s d i s t i n g u i s h a b l e f r o m K e v i n A. 
H aines, 43 Van N a t t a 1041 ( 1 9 9 1 ) , i n which we h e l d t h a t t h e D i r e c t o r had e x c l u 
s i v e j u r i s d i c t i o n t o e n f o r c e an o r d e r o f t h e Workers'. Compensation Board. Ac
c o r d i n g t o t h e s t i p u l a t i o n i n Haines, t h e i n s u r e r was r e q u i r e d t o p r o v i d e voca
t i o n a l s e r v i c e s t o t h e c l a i m a n t u n t i l t h o s e s e r v i c e s c o u l d be t e r m i n a t e d i n 
accordance w i t h t h e D i r e c t o r ' s r u l e s g o v e r n i n g v o c a t i o n a l a s s i s t a n c e . When a 
d i s p u t e r e g a r d i n g t h e t e r m i n a t i o n o f v o c a t i o n a l s e r v i c e s a r o s e , we h e l d t h a t , 
because t h e d i s p u t e c o u l d o n l y be r e s o l v e d by i n t e r p r e t i o n and e x e r c i s e o f d i s 
c r e t i o n i n a p p l y i n g t h e D i r e c t o r ' s r u l e s , t h e d i s p u t e does n o t i m p l i c a t e p u r e l y 
c o n t r a c t u a l r i g h t s under t h e s t i p u l a t i o n and must be r e s o l v e d by t h e D i r e c t o r . 
Here, on t h e o t h e r hand, t h e o r d e r does not r e q u i r e t h e i n t e r p r e t a t i o n o r a p p l i 
c a t i o n o f t h e D i r e c t o r ' s a d m i n i s t r a t i v e r u l e s . R a t h e r , t h e e n f o r c e m e n t d i s p u t e 
i n t h i s case i s independent o f t h e s t a t u t e o r r u l e s and a r i s e s s o l e l y f r o m t h e 
c o n t r a c t u a l r i g h t s under t h e o r d e r . For t h a t r eason, we have j u r i s d i c t i o n o f 
t h i s d i s p u t e . 
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"under ORS 656.245" as SAIF u r g e s . At t h e t i m e t h e p a r t i e s e n t e r e d t h i s a g r e e 
ment, t h i s was no i s s u e as t o t h e a p p r o p r i a t e n e s s , f r e q u e n c y , o r conformance 
w i t h t h e m e d i c a l r u l e s as t o t h e t r e a t m e n t i n q u e s t i o n . There i s no e v i d e n c e o f 
any change i n c i r c u m s t a n c e s between t h e June 9 agreement and SAIF's August 6 
l e t t e r a d v i s i n g t h e d o c t o r t h a t he needed t o r e q u e s t p e r m i s s i o n f o r a l l e g e d l y 
p a l l i a t i v e c a r e . To adopt SAIF's p o s i t i o n would r e n d e r t h e p a r t i e s ' agreement 
m e a n i n g l e s s and d e v o i d o f c o n s i d e r a t i o n . Such an i n t e r p r e t a t i o n w o u l d amount t o 
s e t t i n g t h e agreement a s i d e . We d e c l i n e t o r e s o r t t o such an extreme "remedy." 
See Mary Lou C l a y p o o l , 34 Van N a t t a 943, 947 (1982) ( " V a c a t i n g a p r i o r s e t t l e 
ment i s an extreme remedy t o be g r a n t e d s p a r i n g l y i n t h e most extreme s i t u a 
t i o n s " ) . 

We do n o t e t h a t c l a i m a n t i s e n t i t l e d t o such p h y s i c a l t h e r a p y as was an
t i c i p a t e d a t t h e t i m e t h e agreement was s i g n e d . SAIF i s f r e e t o p e t i t i o n t h e 
d i r e c t o r f o r r e l i e f i f i t b e l i e v e s t h a t f u r t h e r p h y s i c a l t h e r a p y beyond t h a t i s 
i n a p p r o p r i a t e , i n e f f e c t i v e o r p r o v i d e d i n c o n t r a v e n t i o n o f t h e m e d i c a l s e r v i c e s 
r u l e s . 

I n l i g h t o f our c o n c l u s i o n t h a t t h e o r d e r s h o u l d be e n f o r c e d , c l a i m a n t ' s 
r e q u e s t f o r remand i s moot. 

C l a i m a n t seeks p e n a l t i e s and a t t o r n e y f e e s based on SAIF's a l l e g e d l y un
r e a s o n a b l e f a i l u r e t o p r o v i d e p h y s i c a l t h e r a p y under t h e o r d e r . C o n s i d e r i n g t h e 
p l a i n language o f t h e o r d e r and t h e u n d i s p u t e d i n t e n t o f t h e p a r t i e s , we agree 
t h a t SAIF's f a i l u r e t o comply w i t h t h e terms o f t h e agreement was u n r e a s o n a b l e . 
However, because t h e s e r v i c e s have not y e t been r e n d e r e d , t h e r e a r e no amounts 
due upon w h i c h t o base a p e n a l t y , and we award none. N e v e r t h e l e s s , inasmuch as 
c l a i m a n t w o u l d have r e c e i v e d p h y s i c a l t h e r a p y b e n e f i t s by t h e t i m e o f h e a r i n g 
had SAIF n o t u n r e a s o n a b l y d e n i e d them, an a t t o r n e y f e e o f $300 i s assessed f o r 
SAIF's u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. ORS 6 5 6 . 3 8 2 ( 1 ) ; 
N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638, 1640 ( 1 9 9 1 ) . 

C l a i m a n t i s a l s o e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g on 
t h e i s s u e o f e n f o r c e m e n t o f t h e o r d e r . ORS 6 5 6 . 3 8 6 ( 1 ) . A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t 
h e a r i n g and on r e v i e w c o n c e r n i n g t h e enforcement i s s u e i s $1,500, t o be p a i d by 
t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s 
a p p e l l a t e b r i e f s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e t o c l a i m a n t o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2, 1991 i s r e v e r s e d . The SAIF C o r p o r a t i o n 
i s d i r e c t e d t o p r o v i d e such p h y s i c a l t h e r a p y b e n e f i t s as were c o n t e m p l a t e d by 
t h e June 8, 1990 o r d e r , w i t h o u t r e v i e w by t h e D i r e c t o r . C l a i m a n t ' s c o u n s e l i s 
awarded an assessed a t t o r n e y f e e o f $300 f o r SAIF's u n r e a s o n a b l e r e s i s t a n c e t o 
t h e payment o f compensation. I n a d d i t i o n , c l a i m a n t ' s c o u n s e l i s awarded an as
sessed a t t o r n e y f e e o f $1,500, payable by SAIF, f o r p r e v a i l i n g on t h e e n f o r c e 
ment i s s u e a t t h e h e a r i n g and a p p e l l a t e l e v e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
ARTHUR D. ESGAIE, Claimant 

WCB Case Nos. 90-12337, 91-00310 & 90-20329 
ORDER ON REVIEW 

S t a r r & Vin s o n , Claimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

M a r c i a B a r t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

EBI Companies r e q u e s t s r e v i e w o f Referee B l a c k ' s o r d e r t h a t : (1) fo u n d 
t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m w i t h EBI f o r a r i g h t hand c o n d i t i o n 
was n o t t i m e - b a r r e d ; (2) s e t a s i d e EBI's d e n i a l ; (3) u p h e l d t h e SAIF C o r p o r a 
t i o n s 's "amended" d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e same 
c o n d i t i o n ; and (4) awarded a $3,000 c a r r i e r - p a i d a t t o r n e y f e e t o be p a i d by EBI. 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , r e s j u d i c a t a and 
a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f C l a i m A g a i n s t EBI 

The R e f e r e e h e l d t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t EBI 
was t i m e l y f i l e d . N e v e r t h e l e s s , i n d o i n g so, t h e Referee s u g g e s t e d t h a t had 
p r e j u d i c e t o EBI been e s t a b l i s h e d , t h e c l a i m m i g h t be b a r r e d . 

On r e v i e w , EBI pursues t h i s " p r e j u d i c e " argument. W h i l e c o n c e d i n g t h a t 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m i s t i m e l y under ORS 6 5 6 . 8 0 7 ( 1 ) , EBI argues 
t h a t s i n c e o c c u p a t i o n a l d i s e a s e s a r e g e n e r a l l y c o n s i d e r e d i n j u r i e s f o r t h e p u r 
poses o f Chapter 656, c l a i m a n t ' s c l a i m s h o u l d be found u n t i m e l y under ORS 
65 6 . 2 6 5 ( 1 ) . EBI's argument i s w i t h o u t m e r i t . ORS 656.804 does i n d e e d p r o v i d e 
t h a t o c c u p a t i o n a l d i s e a s e s a r e t o be c o n s i d e r e d an i n j u r y f o r employees o f em
p l o y e r s who have come under ORS 656.001 t o 656.794, e x c e p t as o t h e r w i s e p r o v i d e d 
i n ORS 656.802 t o 656.807. ORS 656.807(1) s e t s o u t t h e r e q u i r e m e n t s f o r t i m e l y 
f i l i n g an o c c u p a t i o n a l d i s e a s e c l a i m . See Bohemia I n c . v. M c K i l l o p , 112 Or App 
261 ( 1 9 9 2 ) . As i t i s u n d i s p u t e d t h a t c l a i m a n t ' s c l a i m was t i m e l y f i l e d under 
ORS 656.807, we adopt t h e Referee's c o n c l u s i o n . 

C l a i m P r e c l u s i o n C oncerning SAIF Claim 

SAIF d e n i e d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a r i g h t hand c o n d i 
t i o n on J u l y 23, 1990. T h i s d e n i a l was never appealed and became f i n a l by o p e r 
a t i o n o f law. C l a i m a n t r e f i l e d t h e c l a i m a g a i n s t SAIF on October 1 1 , 1990. 
SAIF i s s u e d an "amended" d e n i a l on October 24, 1990. The amended d e n i a l con
t a i n e d a p p e a l r i g h t s . We adopt t h e Referee's f i n d i n g t h a t c l a i m a n t d i d n o t show 
good cause f o r f a i l i n g t o t i m e l y appeal SAIF's f i r s t d e n i a l . 

However, t h e Referee found t h a t c l a i m a n t f i l e d a t i m e l y r e q u e s t f o r h e a r 
i n g w i t h r e s p e c t t o SAIF's October 24, 1990 amended d e n i a l . T h e r e f o r e , t h e Ref
e r e e reasoned t h a t he had j u r i s d i c t i o n t o c o n s i d e r t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m w i t h SAIF. On r e v i e w , SAIF a s s e r t s t h a t 
c l a i m p r e c l u s i o n b a r s c l a i m a n t ' s October 1990 c l a i m f o r t h e same c o n d i t i o n w h i c h 
was d e n i e d i n J u l y 1990. We agree w i t h SAIF's c o n t e n t i o n . 

" C l a i m p r e c l u s i o n " p r e c l u d e s a p l a i n t i f f who has p r o s e c u t e d one a c t i o n 
a g a i n s t a d e f e n d a n t t o a f i n a l judgment from p r o s e c u t i n g a n o t h e r a c t i o n a g a i n s t 
t h e same d e f e n d a n t where t h e c l a i m i n t h e second a c t i o n i s based on t h e same 
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f a c t u a l t r a n s a c t i o n t h a t was a t i s s u e i n t h e f i r s t , and where t h e p l a i n t i f f 
seeks a remedy a d d i t i o n a l o r a l t e r n a t i v e t o t h e one sought i n t h e f i r s t , and i s 
o f such a n a t u r e as c o u l d have been i n t h e f i r s t a c t i o n . Drews v. EBI Compa
n i e s , 310 Or 134, 140 ( 1 9 9 0 ) , ( c i t i n g Rennie v. Freeway T r a n s p o r t , 294 Or 319, 
323 ( 1 9 8 2 ) ) . C l a i m p r e c l u s i o n does not r e q u i r e a c t u a l l i t i g a t i o n . 

Here, SAIF's J u l y 23, 1990 d e n i a l became f i n a l because c l a i m a n t chose n o t 
t o r e q u e s t a h e a r i n g w i t h i n 60 days. Moreover, c l a i m a n t f a i l e d t o e s t a b l i s h 
good cause f o r f a i l i n g t o t i m e l y r e q u e s t a h e a r i n g . ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . Conse
q u e n t l y , c l a i m a n t may n o t l i t i g a t e t h e same c l a i m o r c l a i m s w h i c h a r i s e f r o m t h e 
same t r a n s a c t i o n o r s e r i e s o f t r a n s a c t i o n s . See C a r o l D. Goss, 43 Van N a t t a 821 
( 1 9 9 1 ) ; a f f ' d 110 Or App 151 ( 1 9 9 1 ) . We conclude t h a t t h e e f f e c t o f t h e J u l y 
1990 d e n i a l was t o f i n a l l y d e t e r m i n e t h a t c l a i m a n t ' s r i g h t hand c o n d i t i o n was 
n o t compensable. 

Thus, c l a i m a n t must show t h a t h i s c u r r e n t r i g h t hand c o n d i t i o n d e n i e d by 
t h e October 1990 "amended" d e n i a l has changed s i n c e t h e J u l y 23, 1990 d e n i a l . 
See P r o c t o r v. SAIF, 68 Or App 333 ( 1 9 8 4 ) ; I r e n e Jensen, 42 Van N a t t a 2838 
( 1 9 9 0 ) . Our r e v i e w c o n f i r m s t h a t c l a i m a n t ' s p r e s e n t c l a i m i s f o r t h e i d e n t i c a l 
c o n d i t i o n w h i c h was d e n i e d by t h e J u l y 23, 1990 d e n i a l . F u r t h e r m o r e , t h e r e i s 
no e v i d e n c e t h a t c l a i m a n t ' s c o n d i t i o n has changed s i n c e J u l y 23, 1990. The o n l y 
m e d i c a l r e p o r t i n t h e r e c o r d a f t e r SAIF's October 1990 d e n i a l i s a r e p o r t by Dr. 
W o o l p e r t . T h i s r e p o r t i n d i c a t e s t h a t c l a i m a n t has e s s e n t i a l l y t h e same symp
toms, d i a g n o s i s and t r e a t m e n t t h a t he had when he was e v a l u a t e d by Dr. H e r r i n g 
i n F e b r u a r y and March o f 1990. 

F i n a l l y , t h e r e were no c o n d i t i o n s p r e s e n t a t t h e t i m e o f t h e October 1990 
d e n i a l w h i c h d i d n o t a l r e a d y e x i s t i n J u l y 1990. A c c o r d i n g l y , we f i n d t h a t 
under t h e d o c t r i n e o f c l a i m p r e c l u s i o n , c l a i m a n t i s b a r r e d f r o m l i t i g a t i n g t h e 
c o m p e n s a b i l i t y o f h i s p r e s e n t r i g h t hand c o n d i t i o n a g a i n s t SAIF. 

C o m p e n s a b i l i t y A g a i n s t EBI 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g o f t h e Referee c o n c e r n i n g t h e com
p e n s a b i l i t y o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t EBI's i n s u r e d . 

R e s p o n s i b i l i t y 

Because we have found t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t 
SAIF i s b a r r e d by c l a i m p r e c l u s i o n , c l a i m a n t ' s o n l y v i a b l e o c c u p a t i o n a l d i s e a s e 
c l a i m i s a g a i n s t EBI's i n s u r e d , which we have found t o be compensable. A l t e r n a 
t i v e l y , i n t h e e v e n t c l a i m a n t ' s c l a i m a g a i n s t SAIF was n o t b a r r e d , we w o u ld 
s t i l l c o n c l u d e t h a t EBI i s t h e r e s p o n s i b l e i n s u r e r f o r t h e reasons g i v e n by t h e 
R e f e r e e . I n making t h i s a l t e r n a t i v e c o n c l u s i o n , we n o t e t h a t t h e R e f e r e e c o r 
r e c t l y a p p l i e d 49 o f Senate B i l l 1197, now c o d i f i e d as ORS 6 5 6 . 3 0 8 ( 1 ) , t o t h i s 
case. See Donald C. Moon, 43 Van N a t t a 2595 ( 1 9 9 1 ) , ( t h e t e r m "new i n j u r y " as 
used i n 49 a p p l i e s e q u a l l y t o a new o c c u p a t i o n a l d i s e a s e ) . 

A t t o r n e y Fee 

EBI contends t h a t t h e Referee assessed an e x c e s s i v e a t t o r n e y f e e . We d i s 
a g r ee. A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y 
i n g them t o t h i s case, 1 we agree w i t h t h e Referee t h a t $3,000 i s a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t t h e h e a r i n g l e v e l r e g a r d i n g t h i s m a t t e r . 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by t h e r e c o r d , and s t a t e m e n t o f s e r v i c e s ) , t h e complex
i t y o f t h e i s s u e s , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e r i s k t h a t 
c l a i m a n t ' s a t t o r n e y m i g h t go uncompensated. 
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Cl a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r s e r v i c e s on Board r e 
v i e w . ORS 65 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
010 ( 4 ) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m 
a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w i s $1,000, t o be p a i d by EBI. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case 
(as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f and st a t e m e n t o f s e r v i c e s ) , t h e 
c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r 
n o t e t h a t c l a i m a n t u n s u c c e s s f u l l y contended on r e v i e w t h a t h i s f a i l u r e t o t i m e l y 
a p p e a l SAIF's f i r s t d e n i a l had no p r e c l u s i v e e f f e c t on t h e l i t i g a t i o n o f SAIF's 
"amended" d e n i a l . F i n a l l y , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r 
s e r v i c e s p e r t a i n i n g t o t h e a t t o r n e y f e e i s s u e . Dotson v. Bohemia. I n c . , 80 Or 
App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 25, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $1,000 pa y a b l e by EBI. 

A p r i l 30, 1992 ; C i t e as 44 Van N a t t a 877 (1992) 

I n t h e M a t t e r o f t h e Compensation 
THOMAS L. FITZPATRICK, Claimant 

WCB Case No. 90-18827 
ORDER ON REVIEW 

John M a y f i e l d , Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum, Hooton and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t : (1) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t knee c o n d i t i o n ; and 
(2) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y un
r e a s o n a b l e d e n i a l . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t seeks a d d i t i o n a l compensation f o r a worsened r i g h t knee c o n d i 
t i o n . The i n s u r e r d e n i e s c o m p e n s a b i l i t y o f t h e c l a i m a n t ' s c u r r e n t r i g h t knee 
c o n d i t i o n , a s s e r t i n g t h a t h i s l e f t knee and low back c o n d i t i o n s , w h i c h a r e u n r e 
l a t e d t o t h e compensable r i g h t knee i n j u r y , a r e t h e major c o n t r i b u t i n g cause o f 
h i s r i g h t knee c o n d i t i o n . Every a g g r a v a t i o n c l a i m has two components: causa
t i o n and w o r s e n i n g . Both must be e s t a b l i s h e d , u n l e s s one i s conceded. Here, 
b o t h e l e m e n t s a r e c h a l l e n g e d . A c c o r d i n g l y , we f i r s t address whether c l a i m a n t ' s 
c u r r e n t c o n d i t i o n i s compensable^ I f i t i s compensable, t h e n we d e t e r m i n e 
w h e t h e r c l a i m a n t ' s c o n d i t i o n i s worse. See Be r t h a M. Gray, 44 Van N a t t a 810 
( 1 9 9 2 ) ; L a r e t a C. Creasey, 43 Van N a t t a 1735 (19 9 1 ) . 

The m e d i c a l e v i d e n c e shows t h a t c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n i s 
a r e s u l t o f a c o m b i n a t i o n o f h i s compensable i n j u r y and h i s p r e e x i s t i n g l e f t 
knee and low back c o n d i t i o n . Because t h e i n j u r y combined w i t h a p r e e x i s t i n g 
c o n d i t i o n t o cause a need f o r t r e a t m e n t and d i s a b i l i t y , t h e a p p r o p r i a t e s t a t u t e 
f o r d e t e r m i n i n g c o m p e n s a b i l i t y o f t h e r e s u l t a n t c o n d i t i o n i s ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . See Creasey, supra. A c c o r d i n g l y , c l a i m a n t must p r o v e t h a t 
t h e compensable i n j u r y , r a t h e r t h a n t h e p r e e x i s t i n g c o n d i t i o n s , i s t h e m a j or 
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c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r t r e a t m e n t . Bahman M. N a z a r i , 
43 Van N a t t a 2368 ( 1 9 9 1 ) . We conclude t h a t c l a i m a n t has f a i l e d t o s u s t a i n t h i s 
b u r d e n . 

The o n l y m e d i c a l e v i d e n c e t h a t d i r e c t l y addresses t h e r e l a t i v e c a u s a l f a c 
t o r s c o n t r i b u t i n g t o o f c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n comes f r o m Dr. 
Thomas, t h e t r e a t i n g p h y s i c i a n . On June 2 1 , 1990, Dr. Thomas r e p o r t e d t h a t t h e 
1984 compensable i n j u r y was a c o n t r i b u t i n g f a c t o r i n c l a i m a n t ' s c u r r e n t c o n d i 
t i o n , b u t added t h a t t h e f a c t t h a t he p u t s i n c r e a s e d s t r e s s on h i s r i g h t knee i n 
o r d e r t o p r o t e c t h i s l e f t knee, t h e f a c t t h a t he l i m p s due t o h i s l e f t knee and 
t h e f a c t t h a t he has had back problems were a l s o c o n t r i b u t i n g f a c t o r s . I n t h a t 
r e p o r t , Dr. Thomas c o u l d n o t i d e n t i f y which o f t h o s e was t h e major c o n t r i b u t i n g 
f a c t o r . I n a J u l y 26, 1990 concurrence l e t t e r , however, he l a t e r a greed t h a t 
t h o s e p r e e x i s t i n g c o n d i t i o n s , when viewed as a whole, were t h e m a j o r c o n t r i b u t 
i n g cause o f c l a i m a n t ' s worsened c o n d i t i o n . 

Based on t h a t r e p o r t , and i n t h e absence o f any c o n t r a r y e v i d e n c e , we con
c l u d e t h a t c l a i m a n t has f a i l e d t o prove by a preponderance o f t h e e v i d e n c e t h a t 
t h e compensable r i g h t knee i n j u r y was t h e major c o n t r i b u t i n g cause o f t h e c u r 
r e n t r i g h t knee c o n d i t i o n . Because c l a i m a n t d i d n o t p r o v e t h a t t h e compensable 
i n j u r y was t h e m a j o r c o n t r i b u t i n g cause o f h i s c u r r e n t need f o r t r e a t m e n t and 
d i s a b i l i t y , h i s c l a i m f a i l s under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , and we need n o t address 
h i s a g g r a v a t i o n c l a i m a r i s i n g o u t o f h i s c u r r e n t c o n d i t i o n . 

I n l i g h t o f our c o n c l u s i o n , we f u r t h e r h o l d t h a t t h e i n s u r e r had a l e g i t i 
mate doubt c o n c e r n i n g i t s l i a b i l i t y f o r t h e c l a i m when i t i s s u e d i t s d e n i a l . 
C o n s e q u e n t l y , we a l s o r e v e r s e t h e Referee's p e n a l t y and a t t o r n e y f e e awards. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 1, 1990 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's assessed p e n a l t y and r e l a t e d 
a t t o r n e y f e e award f o r an a l l e g e d l y unreasonable d e n i a l a r e r e v e r s e d . 

Board Member Gunn d i s s e n t i n g . 

The m a j o r i t y c o n c l u d e s t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s a p p l i c a b l e t o cases 
a r i s i n g under ORS 656.273. Because I b e l i e v e t h a t c o n c l u s i o n i s c o n t r a r y t o t h e 
p l a i n language o f ORS 656.273, as w e l l as i t s l e g i s l a t i v e h i s t o r y , I r e s p e c t 
f u l l y d i s s e n t . 

The r e q u i r e m e n t s necessary t o o b t a i n a d d i t i o n a l compensation f o r a wors
ened c o n d i t i o n r e s u l t i n g f r o m a compensable i n j u r y a r e c o n t a i n e d i n ORS 
6 5 6 . 2 7 3 ( 1 ) , w h i c h p r o v i d e s : 

" A f t e r t h e l a s t award o r arrangement o f compensation, an i n 
j u r e d w o r k e r i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g medi
c a l s e r v i c e s . , f o r worsened c o n d i t i o n s r e s u l t i n g f r o m t h e o r i g i n a l 
i n j u r y . A worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y i s 
e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . 
However, i f t h e major c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n 
i s an i n j u r y n o t o c c u r r i n g w i t h i n t h e course and scope o f employ
ment, t h e w o r s e n i n g i s n o t compensable." 

That language has l o n g been i n t e r p r e t e d as r e q u i r i n g a c l a i m a n t t o p r o v e t h a t 
h i s compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened c o n d i 
t i o n , r e g a r d l e s s o f whether t h e c l a i m a n t ' s i n i t i a l c l a i m was f o r an a c c i d e n t a l 
i n j u r y o r an o c c u p a t i o n a l d i s e a s e . See Smith v. SAIF, 302 Or 296 ( 1 9 8 6 ) ; G r a b l e 
v. Weyerhaeuser,: 291 Or 387 (1981). Moreover, t h e s t a t u t o r y p r o v i s i o n does n o t 
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r e f e r t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) o r v i c e v e r s a ; r a t h e r , each p r o v i s i o n c o n t a i n s i t s 
own s e p a r a t e a n a l y s e s , i n d i c a t i n g t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) was n o t i n t e n d e d t o 
be an i n i t i a l r e q u i r e m e n t t o p r o v i n g an a g g r a v a t i o n . 

D e s p i t e t h e p l a i n meaning o f t h e s t a t u t e , t h e m a j o r i t y h o l d s t h a t ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s a p p l i c a b l e t o c l a i m s a r i s i n g under ORS 656.273 and, t h e r e 
f o r e , c o n c l u d e s t h a t c l a i m a n t must f i r s t e s t a b l i s h t h a t t h e compensable i n j u r y 
r e m ains t h e manor c o n t r i b u t i n g cause o f h i s c u r r e n t c o n d i t i o n . The m a j o r i t y 
o f f e r s no a n a l y s i s o r s u p p o r t f o r t h a t c o n c l u s i o n and e v i d e n t l y "assumes" a 
l e g i s l a t i v e i n t e n t t o m o d i f y t h e a g g r a v a t i o n a n a l y s i s by f i r s t a d d r e s s i n g 
" c o m p e n s a b i l i t y " o f t h e c u r r e n t c o n d i t i o n . My r e v i e w o f t h e l e g i s l a t u r e ' s 
a c t i o n s , however, suggests a c o n t r a r y c o n c l u s i o n . 

D u r i n g i t s 1990 S p e c i a l Session, t h e l e g i s l a t u r e amended b o t h ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) and ORS 656.273. As not e d above, however, n e i t h e r amended s t a t u t e 
r e f e r s t o each o t h e r and c o n t i n u e t o c o n t a i n t h e i r own s e p a r a t e a n a l y s e s . Had 
t h e l e g i s l a t u r e i n t e n d e d f o r t h e l i m i t a t i o n s c o n t a i n e d i n ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) t o 
a p p l y t o a g g r a v a t i o n c l a i m s , i t c o u l d have so i n d i c a t e d . The f a c t t h a t i t d i d 
n o t i m p l i e s a l e g i s l a t i v e i n t e n t t o ex c l u d e r e l a t e d m a t t e r s n o t me n t i o n e d . 
G a n t e n b e i n v. PERB, 33 Or App 309, 319, r e v den 282 Or 537 ( 1 9 7 8 ) . 

The m a j o r i t y ' s c o n c l u s i o n l i k e w i s e f i n d s no s u p p o r t f r o m t h e a c t u a l r e v i 
s i o n s made by t h e l e g i s l a t u r e . I n amending b o t h p r o v i s i o n s , t h e l e g i s l a t u r e 
added i d e n t i c a l language t o each a n a l y s i s r e q u i r i n g " m e d i c a l e v i d e n c e s u p p o r t e d 
by o b j e c t i v e f i n d i n g s . " I f t h e l e g i s l a t u r e had indeed i n t e n d e d t h e l i m i t a t i o n s 
c o n t a i n e d i n ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) t o a p p l y t o a g g r a v a t i o n s c l a i m s , a q u e s t i o n 
a r i s e s why t h e l e g i s l a t u r e f e l t i t was necessary t o r e i t e r a t e t h e r e q u i r e m e n t o f 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s i n ORS 6 5 6 . 2 7 3 ( 1 ) . 

I a l s o b e l i e v e t h a t t h e m a j o r i t y ' s c o n c l u s i o n i n t h i s case i s c o n t r a r y t o 
p r i o r Board cases i n t e r p r e t i n g b o t h p r o v i s i o n s . I n Robert E. Leatherman, 43 Van 
N a t t a 1677 ( 1 9 9 1 ) , we h e l d t h a t t h e l e g i s l a t u r e had n o t changed t h e s t a n d a r d o f 
c a u s a t i o n f o r an a g g r a v a t i o n c l a i m by r e j e c t i n g t h e argument t h a t a c l a i m a n t 
must p r o v e t h a t t h e compensable i n j u r y was t h e major c o n t r i b u t i n g cause o f t h e 
worsened c o n d i t i o n . Rather, we h e l d t h a t under ORS 65 6 . 2 7 3 ( 1 ) , "a compensable 
w o r s e n i n g i s e s t a b l i s h e d by p r o o f t h a t t h e compensable i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n , p r o v i d e d t h a t no o f f - t h e - j o b 
i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . " (Emphasis 
s u p p l i e d ) . 

More r e c e n t l y , i n R o s a l i e S. Drews, 44 Van N a t t a 36 ( 1 9 9 2 ) , we h e l d t h a t 
t h e l i m i t a t i o n s o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) a re n o t a p p l i c a b l e i n t h e r e s p o n s i b i l i t y 
c o n t e x t , l i m i t i n g t h e a p p l i c a t i o n o f t h a t p r o v i s i o n t o d e t e r m i n i n g t h e compens
a b i l i t y o f an i n j u r y c l a i m . We reached t h a t c o n c l u s i o n n o t w i t h s t a n d i n g t h e f a c t 
t h a t r e s p o n s i b i l i t y law e x p l i c i t l y i n c o r p o r a t e s t h e c o m p e n s a b i l i t y d e f i n i t i o n i n 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . Because ORS 656.273(1) c o n t a i n s no such r e f e r e n c e , I f i n d 
even l e s s s u p p o r t t o a p p l y t h o s e p r o v i s i o n s h e r e , where t h e q u e s t i o n p r e s e n t e d 
i s w h e t h e r c l a i m a n t has e s t a b l i s h e d a worsening o f h i s compensable c o n d i t i o n . 

I n s h o r t , I b e l i e v e t h a t t h e m a j o r i t y ' s h o l d i n g r e q u i r e s s t a t u t o r y " l e a p 
o f f a i t h " b e s t d e s c r i b e d i n t h e l e g i s l a t i v e r e c o r d by r e p r e s e n t a t i v e Campbell: 

" I want t o spend j u s t a m i n u t e , one o f our f e l l o w l e g i s l a t o r s 
made a comment about g u t s and courage and he a l s o mentioned i n pass
i n g t h e word f a i t h . I t reminded me o f t h e two nuns t h a t were [ i n ] 
s o u t h e a s t Texas d r i v i n g a l o n g i n t h e i r Volkswagon and t h e y r a n o u t 
o f gas m i l e s f r o m nowhere. They d i d remember [ a ] one pump s t a t i o n 
a bout t h r e e and a h a l f m i l e s back. They g o t o u t and went back t o 
t h e one pump s t a t i o n . And t h e f e l l o w was v e r y u n d e r s t a n d i n g . He 
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s a i d he would l i k e t o g i v e them some gas t o s o l v e t h e i r p r o b l e m , b u t 
t h e r e was n o t h i n g t o c a r r y i t i n . W i t h t h a t t h e y f o u n d a r u b b i s h 
p i l e , t h e y f o u n d an o l d u r i n a l bedpan and asked him i f t h e y c o u l d us 
i t and he s a i d yes. He gave them two g a l l o n s o f gas. They went 
back t o t h e i r Volkswagon, i t was a l o n g h o t wal k . They were v e r y 
c a r e f u l l y p o u r i n g i t i n t o t h e Volkswagon when an o l d Texas cowboy 
r o d e up. He l o o k e d down and s a i d , 'Ma'am t h a t has t o be t h e g r e a t 
e s t s i g n o f p e r s o n a l f a i t h I ' v e ever seen.'" 

The m a j o r i t y makes t h i s l e a p by i g n o r i n g t h e p l a i n language o f t h e s t a t u t e 
and t h e b a s i c r u l e s o f s t a t u t o r y c o n s t r u c t i o n . Because I b e l i e v e t h e m a j o r i t y 
p o s i t i o n t o be i n e r r o r , I r e s p e c t f u l l y d i s s e n t . 

A p r i l 30, 1992 C i t e as 44 Van N a t t a 880 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL P. FUNKHOUSER, Claimant 

WCB Case No. 90-19982 
ORDER ON REVIEW 

W. D a n i e l Bates, J r . , Claimant A t t o r n e y 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l o v e ruse 
s y n d r o m e / d e g e n e r a t i v e a r t h r i t i s o f t h e w r i s t s . On r e v i e w , t h e i s s u e i s compens
a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. 

C i t i n g o u r d e c i s i o n i n R i t a R. Spurqeon, WCB No. 86-02697, c l a i m a n t con
t e n d s t h a t h i s p r e e x i s t i n g c o n d i t i o n c o n s t i t u t e s a s u s c e p t i b i l i t y o r p r e d i s p o s i 
t i o n t o o v e r u s e problems, and t h a t as such, i t s h o u l d n o t be c o n s i d e r e d . Our 
d e c i s i o n i n Spurqeon was r e v e r s e d on a p p e l l a t e c o u r t r e v i e w . L i b e r t y N o r t h w e s t 
I n s . Corp. v. R i t a A. Spurqeon, 109 Or App 566 (1 9 9 1 ) . I n p e r t i n e n t p a r t , t h e 
c o u r t s a i d : 

"The Board concl u d e d t h a t causes o f a d i s e a s e t h a t a r e p e r 
s o n a l t o a c l a i m a n t and independent o f a n y t h i n g t h a t happens o f f t h e 
j o b o r on t h e j o b s h o u l d n o t be c o n s i d e r e d i n d e c i d i n g whether work 
i s t h e m a j or c o n t r i b u t i n g cause o f t h e c l a i m a n t ' s d i s e a s e , r e l y i n g 
i n p a r t on t h e p r i n c i p l e t h a t an employer t a k e s t h e employee as i t 
f i n d s h e r t h a t a n a l y s i s f a i l s t o t a k e i n t o c o n s i d e r a t i o n t h e d i f f e r 
ence between a s u s c e p t i b i l i t y o r p r e d i s p o s i t i o n t o a d i s e a s e and a 
d i s e a s e t h a t i s a c t u a l l y caused by i d e o p a t h i c f a c t o r s , i n d e p e n d e n t l y 
o f a c l a i m a n t ' s a c t i v i t i e s o r exposures anywhere. An employer i s 
r e s p o n s i b l e f o r a d i s e a s e t h a t a c l a i m a n t who has a p a r t i c u l a r sus
c e p t i b i l i t y o r p r e d i s p o s i t i o n develops due i n major p a r t t o c o n d i 
t i o n s a t work. The p r e d i s p o s i t i o n t o d i s e a s e i s n o t a ban t o com
p e n s a b i l i t y , i f work causes t h e d i s e a s e . I n t h a t sense, t h e em
p l o y e r t a k e s t h e employee as i t f i n d s her i f , i n c o n t r a s t , a c l a i m 
a n t d e v e l o p s a d i s e a s e i n major p a r t because o f f a c t o r s p e r s o n a l t o 
her t h a t an independent o f any a c t i v i t i e s o r exposures e i t h e r o f f o r 
on t h e j o b , t h e c l a i m i s n o t compensable, even i f work c o n t r i b u t e d 
t o some degree t o c a u s i n g t h e d i s e a s e . A l l causes o f a d i s e a s e , as 
opposed m e r e l y t o a s u s c e p t i b i l i t y o r p r e d i s p o s i t i o n , must be 
c o n s i d e r e d i n d e t e r m i n i n g which, i f any, was t h e m a jor c o n t r i b u t i n g 
cause." (109 Or App 568, 569 ( 1 9 9 1 ) ) . 
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Here, we agree w i t h t h e Referee t h a t t h e o p i n i o n s o f Dr. Rockey and Dr. 
Schachaer a r e t h e most p e r s u a s i v e evidence on t h e q u e s t i o n o f c a u s a t i o n . Dr. 
Schachaer o p i n e d t h a t c l a i m a n t s u f f e r s from o s t e o a r t h r i t i s , a d e g e n e r a t i v e 
breakdown o r w e a r i n g away o f t h e j o i n t s i n b o t h w r i s t s . A c c o r d i n g t o Schachner, 
c l a i m a n t d e v e l o p e d t h e d i s e a s e i n major p a r t because o f g e n e t i c f a c t o r s p e r s o n a l 
t o c l a i m a n t t h a t a r e independent o f any a c t i v i t i e s o r exposures e i t h e r o f f o r on 
t h e j o b . Under L i b e r t y N orthwest I n s . Corp. v. R i t a A. Spurqeon, s u p r a , t h e 
g e n e t i c cause o f c l a i m a n t ' s o s t e o a r t h r i t i s must be c o n s i d e r e d , f o r i t i s a cause 
o f t h e o s t e o a r t h r i t i s c o n d i t i o n , as opposed t o a c o n d i t i o n w h i c h made c l a i m a n t 
s u s c e p t i b l e t o d e v e l o p i n g o s t e o a r t h r i t i s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 7, 1991 i s a f f i r m e d . 

A p r i l 30, 1992 C i t e as 44 Van N a t t a 881 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RATI A. HANKS, Claimant 
WCB Case No. 90-16204 

ORDER ON RECONSIDERATION 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

Meyers & Radl e r , Defense A t t o r n e y s 

On F e b r u a r y 24, 1992, we a f f i r m e d a Referee's o r d e r t h a t d e c l i n e d t o award 
b e n e f i t s f o r t e m p o r a r y d i s a b i l i t y d u r i n g t h e p e r i o d t h a t c l a i m a n t was n o t p e r 
f o r m i n g h e r m o d i f i e d work d u t i e s due t o a l a b o r d i s p u t e l o c k o u t . On our own 
m o t i o n , we a b a t e d our o r d e r on March 25, 1992 f o r r e c o n s i d e r a t i o n and i n v i t e d 
t h e p a r t i e s t o p r o v i d e f u r t h e r w r i t t e n comment. Inasmuch as t h e employer's r e 
sponse has been r e c e i v e d and t h e t i m e f o r p r o v i d i n g a d d i t i o n a l comment has ex
p i r e d , we pr o c e e d w i t h o ur r e c o n s i d e r a t i o n . 

We b e g i n w i t h a b r i e f summary o f t h e s t i p u l a t e d f a c t s . I n September o f 
1989, c l a i m a n t i n j u r e d her r i g h t w r i s t w h i l e w o r k i n g as a f o o d c l e r k f o r t h e em
p l o y e r . The employer accepted t h e c l a i m and o f f e r e d c l a i m a n t m o d i f i e d work a t 
her r e g u l a r wage, w h i c h c l a i m a n t accepted. Claimant p e r f o r m e d t h e m o d i f i e d work 
u n t i l J u l y 2 1 , 1990, a t which t i m e she was p r e v e n t e d from w o r k i n g due t o a l a b o r 
d i s p u t e l o c k o u t . C l a i m a n t ' s m e d i c a l c o n d i t i o n d i d n o t change d u r i n g t h e t h r e e -
week l o c k o u t , and she r e t u r n e d t o her m o d i f i e d j o b upon t h e c e s s a t i o n o f t h e 
l a b o r d i s p u t e . 

As n o t e d above, t h e i s s u e i s whether c l a i m a n t was e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s d u r i n g t h e l o c k o u t . I n our Order on Review we c o n c l u d e d 
t h a t she was n o t , and c i t e d Roseburq F o r e s t P r o d u c t s v. W i l s o n , 110 Or App 72 
(1 9 9 1 ) , and Safeway S t o r e s v. Owsley, 91 Or App 475 (1 9 8 8 ) , f o r t h e p r o p o s i t i o n 
t h a t , i n t h e absence o f l e g i s l a t i v e d i r e c t i o n t o t h e c o n t r a r y , b e n e f i t s a r e n o t 
a v a i l a b l e i f t h e l o s s o f wages r e s u l t s from reasons o t h e r t h a n t h e compensable 
i n j u r y . 

On r e c o n s i d e r a t i o n , we f i n d t h a t Owsley and W i l s o n a r e d i s t i n g u i s h a b l e , 
and t h a t c l a i m a n t i s e n t i t l e d t o t h e payment o f tem p o r a r y t o t a l d i s a b i l i t y d u r 
i n g t h e p e r i o d t h a t her m o d i f i e d j o b was wi t h d r a w n by her employer. 

I n Owsley t h e c o u r t d e t e r m i n e d t h a t an i n j u r e d w orker was n o t e n t i t l e d t o 
t h e payment o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s when m o d i f i e d employment was 
t e r m i n a t e d f o r causes u n r e l a t e d t o t h e compensable i n j u r y . I n t h e p r e s e n t i n 
s t a n c e , however, c l a i m a n t ' s employment was not t e r m i n a t e d . The j o b remained, 
and c l a i m a n t r e t u r n e d t o her m o d i f i e d j o b when t h e e m p l o y e r - i n i t i a t e d l o c k o u t 
ended. 



882 R a t i A. Hanks, 44 Van N a t t a 881 (1992) ; 882 

I n W i l s o n , t h e c o u r t d e t e r m i n e d t h a t an i n j u r e d w o r k e r was n o t e n t i t l e d t o 
t h e r e s u m p t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s when t h a t w o r k e r chose n o t 
t o c r o s s a p i c k e t l i n e . W h i l e t h e o f f e r o f employment remained, t h e w o r k e r 
c o u l d have chosen, d i s t a s t e f u l as t h a t may be, t o r e t u r n t o t h e m o d i f i e d j o b . 
W h i l e t h i s case p r e s e n t s a c l o s e r i s s u e t h a n does Owsley, t h e absence o f t h a t 
c h o i c e i n t h e s e c i r c u m s t a n c e s r e p r e s e n t s a m a t e r i a l , and d e t e r m i n a t i v e , d i f f e r 
ence f r o m t h e f a c t s p r e s e n t e d i n W i l s o n . 

We n o t e t h a t t h e c u r r e n t v e r s i o n o f OAR 4 3 6 - 6 0 - 0 3 0 ( 1 ) ( b ) p r o v i d e s t h a t 
t e m p o r a r y p a r t i a l d i s a b i l i t y compensation s h a l l c o n t i n u e u n t i l : 

"The j o b no l o n g e r e x i s t s o r t h e j o b o f f e r i s w i t h d r a w n . T h i s 
i n c l u d e s b u t i s n o t l i m i t e d t o t e r m i n a t i o n o f t e m p o r a r y employment, 
l a y o f f o r p l a n t c l o s u r e . The worker i s e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y compensation as o f t h e d a t e t h e j o b no l o n g e r i s a v a i l 
a b l e . D i s c h a r g i n g t h e worker f o r v i o l a t i o n o f normal employment 
s t a n d a r d s i s n o t a w i t h d r a w a l o f a j o b o f f e r . " 

That r u l e w o u ld s u p p o r t a c o n c l u s i o n t h a t a c l a i m a n t i s e n t i t l e d t o tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s when a c l a i m a n t ' s employer has e f f e c t i v e l y w i t h 
drawn i t s o f f e r o f m o d i f i e d employment by i n v o k i n g a l o c k o u t . W h i l e we acknow
l e d g e t h a t t h e c u r r e n t v e r s i o n o f t h e r u l e d i d n o t become e f f e c t i v e u n t i l Decem
ber 26, 1990, and t h e r e f o r e does n o t c o n t r o l our d i s p o s i t i o n o f t h e p r e s e n t 
c l a i m , we f i n d t h a t t h e r u l e i s an a p p r o p r i a t e r e s t a t e m e n t o f t h e law as i t 
e x i s t e d a t t h e t i m e o f t h e e v e n t s g i v i n g r i s e t o t h e d i s p u t e h e r e . 

I n S h i r l e y J. Sanderson, 44 Van N a t t a 484 (1992) we s t a t e d t h a t : 

"Former OAR 436-60-030(4)(a) and (b) p r o v i d e f o r payment o f 
t e m p o r a r y t o t a l d i s a b i l i t y under c i r c u m s t a n c e s when t h e p h y s i c i a n 
v e r i f i e s t h a t a worker cannot c o n t i n u e w o r k i n g o r t h e j o b o f f e r i s 
w i t h d r a w n . These q u a l i f y i n g events a r e s t a t e d i n t h e a l t e r n a t i v e . " 
44 Van N a t t a @ 484 (Emphasis added). 

I n t h a t case, we fou n d t h a t t h e employer's i n a b i l i t y t o p l a c e t h e w o r k e r i n 
o t h e r m o d i f i e d work, when t h e m o d i f i e d j o b o f f e r e d by t h e employer was d e t e r 
mined t o be beyond t h e wor k e r ' s p h y s i c a l l i m i t a t i o n s , r e p r e s e n t e d a w i t h d r a w a l 
o f t h e o f f e r o f m o d i f i e d employment. 

I n t h e p r e s e n t c l a i m , t h e employer's w i t h d r a w a l o f an o f f e r o f m o d i f i e d 
employment i s e q u a l l y c l e a r . By l o c k i n g c l a i m a n t o u t o f t h e w o r k p l a c e , t h e em
p l o y e r e f f e c t i v e l y , even i f o n l y t e m p o r a r i l y , w i t h d r e w m o d i f i e d employment f r o m 
t h e c l a i m a n t . C l a i m a n t c o u l d n o t v o l u n t a r i l y choose t o p a r t i c i p a t e i n t h e em
pl o y m e n t , n e i t h e r i s she a b l e t o r e t u r n t o her r e g u l a r employment f o r a n o t h e r 
employer because o f t h e d i s a b l i n g e f f e c t s o f her compensable i n j u r y . So l o n g as 
she i s u n a b l e t o p e r f o r m her r e g u l a r work, and her m o d i f i e d j o b remai n e d un
a v a i l a b l e as a r e s u l t o f t h e conduct o f t h e employer, she i s u n a b l e t o work on 
account o f h e r i n j u r y f o r purposes o f d e t e r m i n i n g her e n t i t l e m e n t t o t e m p o r a r y 
t o t a l d i s a b i l i t y . 

ORS 656.268 does n o t mandate a d i f f e r e n t r e s u l t . The u n i l a t e r a l t e r m i n a 
t i o n p r o v i s i o n s i n ORS 6 5 6 . 2 6 8 ( 3 ) ( c ) a re based on t h e premise t h a t t h e c l i e n t i s 
o r c o u l d be w o r k i n g . Here, c l a i m a n t i s p h y s i c a l l y u n able t o p e r f o r m her r e g u l a r 
work, and t h e o f f e r o f m o d i f i e d employment has been t e m p o r a r i l y w i t h d r a w n . 
Through no f a u l t , o r c h o i c e o f her own, c l a i m a n t i s un a b l e t o work, as a r e s u l t 
o f h e r i n j u r y . 

A c c o r d i n g l y , our February 24, 1992 Order on Review i s w i t h d r a w n . On r e 
c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d A p r i l 5, 1991, as r e c o n s i d e r e d May 15, 
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1991, i s r e v e r s e d . C l a i m a n t i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r ' 
t h e p e r i o d f r o m J u l y 22, 1990 t h r o u g h August 14, 1990, l e s s any " s t r i k e bene
f i t s " a c t u a l l y r e c e i v e d f o r w a l k i n g t h e p i c k e t l i n e . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , not- t o 
exceed $3,800. The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f t h i s 
o r d e r . 

I T IS SO ORDERED. 

Board Member K i n s l e y d i s s e n t i n g . 

As t h e c o u r t s t a t e d i n Roseburq F o r e s t P r o d u c t s v. W i l s o n , 110 Or App 72, 
75 ( 1 9 9 1 ) : 

"The l e g i s l a t u r e i n t e n d e d temporary d i s a b i l i t y b e n e f i t s t o 
p r o v i d e r e p l a c e m e n t f o r wages l o s t because o f a compensable i n j u r y . 
C u t r i q h t v. Weyerhaeuser Co., 299 Or 290, 296, 702 P2nd 403 ( 1 9 8 5 ) . 
I n t h e absence o f a l e g i s l a t i v e d i r e c t i o n t o t h e c o n t r a r y , TTD bene
f i t s a r e n o t a v a i l a b l e i f t h e l o s s r e s u l t s from o t h e r t h a n t h e com
p e n s a b l e i n j u r y . " 

I n t h i s case, c l a i m a n t l o s t wages due t o t h e employer's a c t i o n o f i m p l e 
m e n t i n g a l o c k o u t due t o a l a b o r d i s p u t e . T h e r e f o r e , " t h e l o s s r e s u l t s f r o m 
o t h e r t h a n t h e compensable i n j u r y . " I d . The m a j o r i t y o p i n i o n and t h e d e p a r t 
ment's r u l e a t OAR 436-60-030 p l a c e t h e c l a i m a n t i n a b e t t e r p o s i t i o n t h a n t h a t 
o f h e r c o - w o r k e r s who were a l s o l o c k e d o u t , b u t who d i d n o t have open w o r k e r s ' 
c o mpensation c l a i m s . The c l a i m a n t ' s remedy f o r l o s t wages s h o u l d be t h e same as 
her c o - w o r k e r s : t o seek employment elsewhere and a p p l y f o r unemployment i n s u r 
ance b e n e f i t s and/or pursue o t h e r l e g a l remedies a g a i n s t t h e employer f o r i m p l e 
m e n t i n g t h e l o c k o u t , i f a p p r o p r i a t e . 

A c y n i c m i g h t see t h e m a j o r i t y o p i n i o n and t h e r u l e as an i n s t r u c t i o n man
u a l t o a l l w o r k e r s t o f i l e w o r k e r s ' compensation c l a i m s when t h e i r employers a r e 
about t o o r have l a i d o f f workers f o r whatever reason, e.g., s e a s o n a l work, 
p l a n t c l o s u r e s o r l a y o f f s , and pending l a b o r d i s p u t e s . By d o i n g so, t h e worker 
o b t a i n s a revenue source n o t a v a i l a b l e t o co-workers w i t h o u t c l a i m s . 

F u r t h e r , t h e e f f e c t o f t h i s p o l i c y i s t o promote an u n q u a l i f i e d r i g h t t o 
b e n e f i t s f o r t e m p o r a r y t o t a l d i s a b i l i t y u n l e s s t h e employer a t i n j u r y can come 
up w i t h a j o b o f f e r w i t h i n a c l a i m a n t ' s work r e l e a s e r e s t r i c t i o n s . Where, as 
h e r e , a w o r k e r has been r e l e a s e d t o m o d i f i e d work, t h i s p o l i c y p u t s a b s o l u t e l y 
no d u t y on t h e w o r k e r t o m i t i g a t e t h e amount o f b e n e f i t s t h e employer must pay 
by r e q u i r i n g t h e worker t o seek and o b t a i n work w i t h i n h i s o r her r e s t r i c t i o n s 
t o show t h e y a r e s t i l l i n t h e work f o r c e and e n t i t l e d t o b e n e f i t s . N e i t h e r ORS 
656.268(3) n o r any o t h e r s t a t u t e says t h a t a worker does n o t have such a d u t y . 

I n t h i s case, t h e r e i s no evidence t h a t t h e c l a i m a n t sought any employment 
d u r i n g t h e t i m e she was r e l e a s e d f o r m o d i f i e d employment and f o r w h i c h t i m e 
p e r i o d she i s s e e k i n g an award o f b e n e f i t s f o r t o t a l d i s a b i l i t y . What i f t h e 
employer a t i n j u r y i s u n a b l e t o o f f e r a j o b because b u s i n e s s i s down; o r , worse, 
i t has gone o u t o f b u s i n e s s ; o r , as here, because o f a l a b o r d i s p u t e ? A c y n i c 
w o u l d say t h a t t h i s p o l i c y encourages workers t o go on v a c a t i o n w h i l e r e l e a s e d 
f o r m o d i f i e d employment, y e t be e n t i t l e d t o c o l l e c t t h e f u l l w o r k e r s ' compensa
t i o n b e n e f i t f o r t e m p o r a r y t o t a l d i s a b i l i t y . 

I n c o n c l u s i o n , I b e l i e v e t h a t no v a l i d w o r k e r s ' compensation system p u r 
pose i s s e r v e d by a w a r d i n g b e n e f i t s f o r temporary t o t a l d i s a b i l i t y when t h e 
r e a s o n a w o r k e r i s n o t w o r k i n g i s u n r e l a t e d t o t h e compensable i n j u r y . F u r t h e r , 
no v a l i d w o r k e r s ' compensation system purpose i s served when we award b e n e f i t s 



R a t i A. Hanks, 44 Van N a t t a 881 (1992) 884 

f o r temporary, t o t a l d i s a b i l i t y when a worker i s r e l e a s e d f o r m o d i f i e d work and 
y e t r e q u i r e no a c t i o n - on t h e worker's p a r t t o seek and o b t a i n employment w i t h i n 
h i s o r her r e s t r i c t i o n s . For t h e s e reasons, I r e s p e c t f u l l y d i s s e n t . 

A p r i l 30, 1992 C i t e as 44 Van N a t t a 884 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN C. HARSH, Claimant 
WCB Case No. 90-21949 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r t h a t a f f i r m e d t h e 
D i r e c t o r ' s Order w h i c h h e l d t h a t he was not e n t i t l e d t o v o c a t i o n a l s e r v i c e s . On 
r e v i e w , t h e i s s u e i s whether t h e Referee c o r r e c t l y a f f i r m e d t h e D i r e c t o r ' s 
o r d e r . We a f f i r m . 

BACKGROUND 

We adopt t h e Referee's " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a f f i r m e d t h e D i r e c t o r ' s o r d e r w h i c h f o u n d t h a t c l a i m a n t was 
n o t e l i g i b l e f o r v o c a t i o n a l s e r v i c e s . I n a r r i v i n g a t her c o n c l u s i o n , t h e Ref
e r e e r e l i e d upon t h e r e a s o n i n g w i t h i n a D i r e c t o r ' s B u l l e t i n ( B u l l e t i n Number 
234, A p r i l 16, 1991) and upon t h e f a c t t h a t no s t a t u t e a u t h o r i z e d v o c a t i o n a l • 
s e r v i c e s f o r a c l a i m a n t whose a g g r a v a t i o n r i g h t s have e x p i r e d . 

On r e v i e w , c l a i m a n t d i s a g r e e s w i t h t h e Referee's i n t e r p r e t a t i o n o f t h e Own 
M o t i o n s t a t u t e . C l a i m a n t contends t h a t t h e Board has t h e a u t h o r i t y t o award 
v o c a t i o n a l s e r v i c e s f o r c l a i m a n t s i n Own M o t i o n s t a t u s . 

We n o t e t h a t , because t h i s m a t t e r i n v o l v e s a D i r e c t o r ' s o r d e r , o u r r e v i e w 
i s l i m i t e d p u r s u a n t t o ORS 656.283(2). That s t a t u t e p r o v i d e s t h a t t h e D i r e c 
t o r ' s d e c i s i o n as t o v o c a t i o n a l a s s i s t a n c e m a t t e r s may be m o d i f i e d o n l y i f t h e 
d e c i s i o n : ( a ) v i o l a t e s a s t a t u t e o r r u l e ; (b) exceeds t h e s t a t u t o r y a u t h o r i t y 
o f t h e agency; ( c ) was made upon u n l a w f u l p r o c e d u r e ; o r (d) was c h a r a c t e r i z e d by 
an abuse o f d i s c r e t i o n o r c l e a r l y u nwarranted e x e r c i s e o f d i s c r e t i o n . 

A f i n d i n g o f one o f t h e ci r c u m s t a n c e s l i s t e d a t ORS 6 5 6 . 2 8 3 ( 2 ) ( a ) t h o u g h 
(d) i s mandatory b e f o r e a D i r e c t o r ' s o r d e r may be changed by a R e f e r e e . See 
Lo n n i e H. S t o u t , 42 Van N a t t a 2548 (1 9 9 0 ) . 

I n t h e p r e s e n t case, t h e D i r e c t o r d i d n o t base h i s c o n c l u s i o n r e g a r d i n g 
c l a i m a n t ' s e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e upon a f i n d i n g t h a t such e l i g i 
b i l i t y w o u l d be p r e c l u d e d f o r a c l a i m a n t whose c l a i m i s i n Own M o t i o n s t a t u s . 
A c c o r d i n g l y , we do n o t f i n d t h a t t h e i s s u e i s p r o p e r l y b e f o r e us i n o u r r e v i e w 
o f t h e D i r e c t o r ' s o r d e r . 

The D i r e c t o r d i d , however, f i n d t h a t c l a i m a n t was u n a b l e t o p r o v i d e any 
d o c u m e n t a t i o n o f e a r n i n g s . The D i r e c t o r concluded t h a t o n l y m i n i m a l e a r n i n g s 
c o u l d be assumed and c l a i m a n t was capable o f p e r f o r m i n g e n t r y l e v e l minimum wage 
j o b s w i t h i n t h e s e d e n t a r y and m o d i f i e d l i g h t ranges, and such j o b s were amply 
a v a i l a b l e w i t h i n c l a i m a n t ' s area. I n r e a c h i n g h i s c o n c l u s i o n , t h e D i r e c t o r 
r e l i e d upon OAR 436-120-005 and OAR 436-120-040. 
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On r e v i e w , c l a i m a n t a p p a r e n t l y contends e i t h e r t h a t t h e D i r e c t o r ' s d e c i 
s i o n v i o l a t e s a s t a t u t e o r r u l e o r t h a t t h e D i r e c t o r abused h i s d i s c r e t i o n by 
a p p l y i n g t h e a f o r e m e n t i o n e d r u l e s . Claimant argues t h a t t h e D i r e c t o r s h o u l d 
have compared h i s wages t o t h e wage a t t h e t i m e o f t h e i n i t i a l i n j u r y (as ad
j u s t e d f o r i n f l a t i o n ) , r a t h e r t h a n a t t h e t i m e o f w o r s e n i n g . C l a i m a n t argues 
t h a t h i s j o b a t t h e t i m e o f i n j u r y was c u r r e n t l y p a i d a t a p p r o x i m a t e l y $15 per 
hour, w h i l e a t t h e t i m e o f h e a r i n g he was e a r n i n g $7.50 per hour, w h i c h i s n o t 
w i t h i n 80 p e r c e n t o f t h e c u r r e n t wage f o r h i s r e g u l a r employment. See OAR 436-
1 2 - 0 0 5 ( 6 ) ( a ) ( B ) . 

The i n s u r e r argues t h a t OAR 436-120-005(6)(b) d e f i n e s r e g u l a r employment 
as t h e k i n d t h e worker h e l d a t t h e t i m e o f t h e i n j u r y o r t h e c l a i m f o r aggrava
t i o n , w h i c h e v e r gave r i s e t o t h e e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e . The i n 
s u r e r c o n t e n d s t h a t t h e D i r e c t o r found t h a t c l a i m a n t had been s e l f - e m p l o y e d as a 
f l e a m a rket s t a n d o p e r a t o r , and, a l t h o u g h he contended he r e c e i v e d a n e t wage o f 
$250 p e r week, he was una b l e t o document such e a r n i n g s . A c c o r d i n g l y , t h e i n s u r 
e r argues t h a t t h e D i r e c t o r p r o p e r l y presumed a minimum wage and f o u n d t h a t 
c l a i m a n t was ca p a b l e o f p e r f o r m i n g e n t r y - l e v e l minimum wage j o b s w i t h i n t h e 
s e d e n t a r y t o l i g h t range. 

Upon r e v i e w o f t h e D i r e c t o r ' s o r d e r , we a r e una b l e t o c o n c l u d e t h a t t h e 
D i r e c t o r ' s o r d e r f a l l s w i t h i n one o f t h e c i r c u m s t a n c e s l i s t e d i n ORS 656.283(a) 
t h r o u g h ( d ) . We do n o t f i n d t h a t t h e D i r e c t o r v i o l a t e d a r u l e o r s t a t u t e o r 
abused h i s d i s c r e t i o n i n d e t e r m i n i n g t h a t c l a i m a n t earned a minimum wage because 
he was u n a b l e t o document h i s e a r n i n g s as o p e r a t o r o f a f l e a market s t a n d . We 
a l s o do n o t f i n d t h a t t h e D i r e c t o r abused h i s d i s c r e t i o n by f i n d i n g t h a t c l a i m 
a n t does n o t have a s u b s t a n t i a l handicap t o employment. T h e r e f o r e , we con c l u d e 
t h a t we do n o t have t h e a u t h o r i t y t o m o d i f y t h e D i r e c t o r ' s o r d e r . ORS 
65 6 . 2 8 3 ( 2 ) . The Referee's o r d e r i s a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 7, 1991 i s a f f i r m e d . 

A p r i l 30, 1992 ; C i t e as 44 Van N a t t a 885 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KRISTEN A. HART, Claimant 
WCB Case No. 90-16779 

ORDER ON REVIEW 
G a t t i , e t a l . , C l aimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t i n c r e a s e d her un
sch e d u l e d permanent p a r t i a l d i s a b i l i t y award from 7 p e r c e n t (22.4 d e g r e e s ) , as 
awarded by D e t e r m i n a t i o n Order, t o 19 p e r c e n t (60.80 d e g r e e s ) . The s e l f - i n s u r e d 
employer argues t h a t t h e Referee i n c o r r e c t l y r a t e d c l a i m a n t ' s i m p a i r m e n t ; how
e v e r , t h e employer contends t h a t t h e Referee's award s h o u l d be a f f i r m e d . On r e 
v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS," w i t h t h e f o l l o w i n g m o d i f i c a t i o n s . 

I n s t e a d o f t h e f i n d i n g t h a t c l a i m a n t r e g u l a r l y l i f t e d up t o 50 pounds i n 
her j o b a t i n j u r y , we f i n d t h a t c l a i m a n t l i f t e d up t o 50 pounds on an o c c a s i o n a l 
t o f r e q u e n t b a s i s , r e q u i r i n g medium t o heavy p h y s i c a l c a p a c i t y . 
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CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "CONCLUSIONS," w i t h t h e f o l l o w i n g m o d i f i c a t i o n s . 

C l a i m a n t c h a l l e n g e s t h e Referee's r a t i n g o f t h e v a l u e s f o r t h e a d a p t a b i l 
i t y and i m p a i r m e n t f a c t o r s . Regarding a d a p t a b i l i t y , c l a i m a n t contends t h a t t h e 
R e f e r e e . e r r e d i n r a t i n g t h e p h y s i c a l c a p a c i t y o f her j o b a t i n j u r y as medium. 
She c o n t e n d s t h e j o b r e q u i r e d heavy p h y s i c a l c a p a c i t y . We d i s a g r e e . 

A c c o r d i n g t o f o r m e r OAR 436-35-310(4), "heavy" p h y s i c a l c a p a c i t y i s t h e 
a b i l i t y t o l i f t o v e r 50 pounds o c c a s i o n a l l y o r up t o 50 pounds f r e q u e n t l y , w h i l e 
"medium" c a p a c i t y i s t h e a b i l i t y t o l i f t up t o 50 pounds o c c a s i o n a l l y o r up t o 
25 pounds f r e q u e n t l y . 

C l a i m a n t t e s t i f i e d t h a t , i n her j o b - a t - i n j u r y as a c o u r t e s y c l e r k , she 
l i f t e d c r a t e s o f m i l k w e i g h i n g 50 pounds. ( T r . 8 ) . However, she d i d n o t i n d i 
c a t e w h e t h e r t h a t a c t i v i t y was f r e q u e n t o r o c c a s i o n a l . Absent such e v i d e n c e , we 
c o n c l u d e t h a t t h i s r e c o r d i s i n s u f f i c i e n t t o s u p p o r t a f i n d i n g t h a t t h e p h y s i c a l 
c a p a c i t y r e q u i r e d t o p e r f o r m t h e j o b - a t - i n j u r y was a n y t h i n g more t h a n medium/ 
heavy. F u r t h e r m o r e , c l a i m a n t does not c h a l l e n g e t h e R e f e r e e ' s f i n d i n g t h a t she 
can p e r f o r m l i g h t / m e d i u m work. A c c o r d i n g l y , u s i n g t h e m a t r i x a t f o r m e r OAR 436-
3 5 - 3 1 0 ( 3 ) , we c o n c l u d e t h e v a l u e o f t h e a d a p t a b i l i t y f a c t o r i s 1.5, t h e same 
v a l u e a t t r i b u t e d by t h e Referee. 

C l a i m a n t a l s o contends t h a t t h e Referee e r r e d i n r a t i n g t h e i m p a i r m e n t 
f a c t o r based on r a n g e - o f - m o t i o n f i n d i n g s i n t h e independent m e d i c a l e x a m i n a t i o n 
(IME) r e p o r t o f Drs. F u l l e r and F a b r i c i u s (Ex. 9 5 ) , r a t h e r t h a n t h e r e p o r t o f 
Dr. L e i s t i k o w (Ex. 9 2 ) . C l a i m a n t argues t h a t Dr. L e i s t i k o w ' s f i n d i n g s s h o u l d be 
g i v e n g r e a t e r w e i g h t because Dr. Winans, a t t e n d i n g p h y s i c i a n , c o n c u r r e d w i t h 
t h o s e f i n d i n g s . (Ex. 9 4 ) . We d i s a g r e e . 

ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) p r o v i d e s t h a t " o n l y t h e a t t e n d i n g p h y s i c i a n a t t h e 
t i m e o f c l a i m c l o s u r e may make f i n d i n g s r e g a r d i n g t h e w o r k e r ' s i m p a i r m e n t f o r 
t h e purpose o f e v a l u a t i n g t h e w orker's d i s a b i l i t y . " Thus, t h e R e f e r e e s h o u l d 
n o t have r e l i e d on t h e IME f i n d i n g s i n r a t i n g i m p a i r m e n t . N e v e r t h e l e s s , we a r e 
n o t persuaded t h a t Dr. Winans made any f i n d i n g s r e g a r d i n g c l a i m a n t ' s i m p a i r m e n t . 
R a t h e r , t h e f i n d i n g s were made by Dr. L e i s t i k o w , a c h i r o p r a c t o r who c o u l d n o t be 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . See ORS 6 5 6 . 0 0 5 ( 1 2 ) ( b ) . A l t h o u g h Dr. Winans 
c o n c u r r e d w i t h Dr. L e i s t i k o w ' s f i n d i n g s , he d i d so by check-the-box response 
w i t h no e x p l a n a t i o n o r d i s c u s s i o n . F u r t h e r m o r e , Dr. Winans r e f e r r e d c l a i m a n t t o 
Dr. L e i s t i k o w f o r t r e a t m e n t i n J u l y 1990 and d i d n o t examine c l a i m a n t a g a i n un
t i l December 3 1 , 1990. C l a i m a n t was n o t r e f e r r e d by Dr. L e i s t i k o w f o r purposes 
of r a t i n g her i m p a i r m e n t . A c c o r d i n g l y , we do n o t c o n s i d e r Dr. Winans' c o n c u r 
r e n c e t o be p e r s u a s i v e e v i d e n c e c o n c e r n i n g c l a i m a n t ' s range o f m o t i o n . F i n a l l y , 
Drs. F u l l e r and F a b r i c i u s , who conducted t h e IME, found c l a i m a n t had a g r e a t e r 
r ange o f m o t i o n t h a n was found by Dr. L e i s t i k o w . Under t h e s e c i r c u m s t a n c e s , we 
d e c l i n e t o r e l y on Dr. L e i s t i k o w ' s f i n d i n g s . See A r l e n e J. K o i t z s c h , 44 Van 
N a t t a 776 ( 1 9 9 2 ) . A c c o r d i n g l y , c l a i m a n t has n o t s u s t a i n e d h e r b u r den o f p r o v i n g 
t h a t she i s e n t i t l e d t o an a d d i t i o n a l award o f permanent d i s a b i l i t y . 

F i n a l l y , a l t h o u g h t h e employer appears t o c h a l l e n g e some o f t h e R e f e r e e ' s 
f i n d i n g s r e g a r d i n g c l a i m a n t ' s L4-5 d i s c and her c h r o n i c c o n d i t i o n , we d e c l i n e t o 
c o n s i d e r t h o s e c h a l l e n g e s because i t contends t h a t t h e R e f e r e e ' s award s h o u l d be 
a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 18, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation 
PRISCILLA V. HERNANDEZ, Claimant 

WCB Case No. 91-10952 
ORDER OF DISMISSAL (REMANDING) 

Whitehead & Klost e r m a n , C l a i m a n t A t t o r n e y s 
James Booth ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t e d r e v i e w o f Referee Garaventa's o r d e r w h i c h : (1) h e l d 
t h a t an Order on R e c o n s i d e r a t i o n i s s u e d by t h e D i r e c t o r ( A p p e l l a t e U n i t o f t h e 
E v a l u a t i o n S e c t i o n ) was i n v a l i d ; (2) j u r i s d i c t i o n remained w i t h t h e A p p e l l a t e 
U n i t ; and (3) d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t f r o m t h e Order on R e c o n s i d e r 
a t i o n . The p a r t i e s have s u b m i t t e d a proposed " S t i p u l a t i o n and Order o f Remand," 
w h i c h i s d e s i g n e d t o r e s o l v e t h e i s s u e p r e s e n t l y p e n d i n g Board r e v i e w . 

S p e c i f i c a l l y , t h e p a r t i e s e x p r e s s l y agree t o "waive any p r o c e d u r a l d e f e c t s 
mandated by ORS .656.268(7)." Inasmuch as t h e Referee d i s m i s s e d c l a i m a n t ' s hear
i n g r e q u e s t w i t h o u t a h e a r i n g , t h e p a r t i e s f u r t h e r seek remand f o r t h e con v e n i n g 
o f a h e a r i n g . 

We have r e c e n t l y h e l d t h a t an Order on R e c o n s i d e r a t i o n i s i n v a l i d where 
t h e b a s i s f o r a r e q u e s t f o r r e c o n s i d e r a t i o n i s a disagreement w i t h t h e m e d i c a l 
f i n d i n g s f o r i m p a i r m e n t and t h e D i r e c t o r has n o t s u b m i t t e d t h e m a t t e r t o a medi
c a l a r b i t e r o r p a n e l o f a r b i t e r s p r i o r t o issuance o f t h e Order on R e c o n s i d e r a 
t i o n . Olqa I . Soto, 44 Van N a t t a 278 (1992). We have a l s o c o n c l u d e d t h a t , 
where t h e b a s i s f o r a r e q u e s t f o r r e c o n s i d e r a t i o n i s n o t a d i s a g r e e m e n t w i t h t h e 
i m p a i r m e n t f i n d i n g s b u t r a t h e r how t h e D i r e c t o r ' s s t a n d a r d s were a p p l i e d t o 
t h o s e f i n d i n g s , t h e D i r e c t o r was n o t r e q u i r e d t o submit t h e m a t t e r t o a m e d i c a l 
a r b i t e r o r p a n e l o f a r b i t e r s p r i o r t o issuance o f an Order on R e c o n s i d e r a t i o n . 
D o r i s C. C a r t e r , 44 Van N a t t a 769 (1 9 9 2 ) . 

Here, c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n d i d n o t r e g i s t e r a d i s a g r e e 
ment w i t h t h e a t t e n d i n g p h y s i c i a n ' s impairment f i n d i n g s . R a t h e r , she n o t e d her 
d i s a g r e e m e n t w i t h t h e r a t i n g o f d i s a b i l i t y by t h e i n s u r e r i n i t s March 19, 1991 
N o t i c e o f C l o s u r e . (Ex. 24A). Under such c i r c u m s t a n c e s , t h e s u b m i s s i o n o f t h e 
m a t t e r t o a m e d i c a l a r b i t e r b e f o r e issuance o f an Order on R e c o n s i d e r a t i o n would 
n o t be r e q u i r e d . D o r i s C. C a r t e r , supra. 

I n accordance w i t h t h e C a r t e r h o l d i n g , we concl u d e t h a t t h e Order on Re
c o n s i d e r a t i o n was v a l i d l y i s s u e d . Consequently, t h e Referee had j u r i s d i c t i o n t o 
c o n s i d e r c l a i m a n t ' s h e a r i n g r e q u e s t . Thus, we v a c a t e t h e Refe r e e ' s o r d e r . 
Inasmuch as t h e Referee d i s m i s s e d t h i s m a t t e r w i t h o u t a h e a r i n g , we remand t o 
R e f e r e e Garaventa f o r t h e convening o f a h e a r i n g . I n l i g h t o f o u r r e a s o n i n g , i t 
i s u n n ecessary t o approve t h e p a r t i e s ' proposed s t i p u l a t i o n . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BARBARA J . JAMES, Claimant 

WCB Case No. 90-16313 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Cl a i m a n t A t t o r n e y s 
D a v i d Schieber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t s e t 
a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r a C6-7 h e r n i a t e d d i s c c o n d i 
t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , e x c e p t f o r h i s " U l t i m a t e F i n d i n g s 
o f F a c t , " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

R a d i o g r a p h i c t e s t i n g d i d n o t r e v e a l a p r o t r u d i n g o r h e r n i a t e d d i s c a t C6-7 
u n t i l J u l y 1990. (See Exs. 5, 7, 8-4, 12-2, 2 1 , 3 2 ) . 

CONCLUSIONS OF LAW AND OPINION 

The s o l e i s s u e on r e v i e w i s whether c l a i m a n t ' s C6-7 h e r n i a t e d d i s c c o n d i 
t i o n i s compensable. The Referee ana l y z e d t h i s c l a i m as an i n i t i a l i n j u r y c l a i m 
under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , and t h e p a r t i e s do n o t d i s p u t e t h a t t h e c o n d i t i o n i s 
c l a i m e d t o be a d i r e c t r e s u l t o f t h e compensable October 15, 1989 l e f t s h o u l d e r 
i n j u r y ' . A c c o r d i n g l y , i n o r d e r t o prove t h a t her C6-7 h e r n i a t e d d i s c i s compens
a b l e , c l a i m a n t must pr o v e t h a t her 1989 work i n j u r y i s a m a t e r i a l cause o f t h a t 
c o n d i t i o n . See Mark N. Wied l e , 43 Van N a t t a 855 ( 1 9 9 1 ) . 

R e f e r e e c o n c l u d e d t h a t t h e c l a i m i s compensable, based on Dr. Campagna's 
o p i n i o n . We d i s a g r e e . 

C o n s i d e r i n g t h e number o f p o t e n t i a l c a u s a l f a c t o r s and t h e passage o f t i m e 
s i n c e t h e compensable i n j u r y , we f i n d t h a t t h e c a u s a t i o n o f c l a i m a n t ' s c u r r e n t 
problems i s a complex m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l o p i n i o n f o r i t s 
r e s o l u t i o n . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105 (1 9 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . 

The o n l y m e d i c a l e v i d e n c e s u p p o r t i n g t h e c l a i m i s t h e o p i n i o n o f Dr. 
Campagna, c u r r e n t t r e a t i n g p h y s i c i a n . A l t h o u g h we g e n e r a l l y d e f e r t o t h e o p i n 
i o n o f t h e t r e a t i n g p h y s i c i a n , we do n o t do so where t h e r e a r e p e r s u a s i v e r e a 
sons t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . I n t h i s case, we 
f i n d such r e a s o n s . Because Dr. Campagna f i r s t t r e a t e d c l a i m a n t n i n e months 
a f t e r h er compensable l e f t s h o u l d e r i n j u r y , he was n o t i n a p o s i t i o n t o assess 
f i r s t - h a n d e i t h e r t h e i n i t i a l impact o f t h e i n j u r y o r t h e p r o g r e s s i o n o f 
c l a i m a n t ' s symptoms and c l i n i c a l f i n d i n g s . Consequently, we do n o t d e f e r t o 
Campagna's o p i n i o n . Moreover, we f i n d t h a t t h e o p i n i o n l a c k s p e r s u a s i v e f o r c e 
because i t i s n o t a d e q u a t e l y e x p l a i n e d . See Somers v. SAIF, 77 Or App 259 
( 1 9 8 6 ) . 

On J u l y 24, 1990, Dr. Campagna examined c l a i m a n t and d i a g n o s e d , w i t h o u t 
e x p l a n a t i o n , " [ s j e v e r e nerve r o o t compression C8 l e f t , secondary t o h e r n i a t e d 
n u c l e u s p u l p o s u s as a r e s u l t o f i n d u s t r i a l a c c i d e n t o f 10/89." (Ex. 3 0 - 3 ) . He 
fou n d subsequent t e s t r e s u l t s " c o m p a t i b l e w i t h C7 nerve r o o t c o m p r e s s i o n on t h e 
l e f t . " (Ex. 3 1 ) . On September 6, 1990, Campagna o p i n e d , a g a i n w i t h o u t e x p l a n a 
t i o n , t h a t c l a i m a n t ' s October 15, 1989 work i n j u r y was t h e "most p r o b a b l e cause" 
o f h e r p r o t r u d i n g C6-7 d i s c . " (Ex. 4 1 ; see Ex. 43A). On October 20, 1990, Dr. 
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Campagna s i g n e d a l e t t e r w r i t t e n by c l a i m a n t ' s a t t o r n e y , i n d i c a t i n g h i s c o n c u r 
r e n c e w i t h i t s c o n t e n t s . (See Ex. 42-2). The l e t t e r s t a t e s t h a t i t was 
" r e a s o n a b l e " t h a t t h e d i a g n o s i s o f a h e r n i a t e d c e r v i c a l d i s c "arose sometime 
a f t e r " c l a i m a n t ' s work i n j u r y and t h a t t h e i n i t i a l MRI o f t h e c e r v i c a l s p i n e 
" d i d n o t g i v e a complete d i a g n o s t i c p i c t u r e o f her c o n d i t i o n i n l a t e 1989." 
(Ex. 4 2 - 1 ) . The l e t t e r a l s o d e s c r i b e s Campagna's o p i n i o n t h a t t h e d i s c s , 
"whether i n i t i a l l y p r e s e n t i m m e d i a t e l y a f t e r t h e i n j u r y o r n o t , were n e u r o l o g i -
c a l l y c o n s i s t e n t w i t h t h e mechanics o f t h e d e s c r i b e d i n j u r y , t h e h i s t o r y o f her 
symptoms . . . and her c u r r e n t symptoms." ( I d . ) I t concludes t h a t t h e m a j or 
cause o f t h e h e r n i a t i o n was t h e work i n j u r y . (Id. ) 

Campagna fou n d t h a t c l a i m a n t ' s d i s c problems were " c o n s i s t e n t " w i t h her 
symptoms and t h e mechanism o f t h e October 1989 i n j u r y . However, we f i n d t h a t an 
o p i n i o n based on c o n s i s t e n c y between t h e mechanism o f i n j u r y , symptoms and t h e 
c u r r e n t d i a g n o s i s , w i t h o u t more, e s t a b l i s h e s o n l y t h e p o s s i b i l i t y o f a c a u s a l 
r e l a t i o n s h i p . See Gormlev v. SAIF, 52 Or App 1055 (1 9 8 1 ) . I n a d d i t i o n , 
Campagna f o u n d t h e d e l a y between t h e i n j u r y and t h e d i a g n o s i s t o be "rea s o n 
a b l e , " c o n c l u d i n g , e s s e n t i a l l y t h a t , whenever t h e h e r n i a t i o n happened, t h e 
i n j u r y was t h e cause. However, because Campagna f a i l e d t o e x p l a i n how t h e 
i n j u r y caused t h e h e r n i a t i o n , whether a t t h e t i m e o f t h e i n c i d e n t o r sometime 
l a t e r , and because he a p p a r e n t l y d i d n o t c o n s i d e r whether c l a i m a n t ' s p r e e x i s t i n g 
d e g e n e r a t i v e c o n d i t i o n was a p o t e n t i a l cause, we f i n d t h a t h i s o p i n i o n i s n o t 
w e l l - r e a s o n e d , and a c c o r d i t l i t t l e w e i g h t . There i s no o t h e r m e d i c a l e v i d e n c e 
s u p p o r t i n g c l a i m a n t ' s c l a i m . Consequently, we conclu d e t h a t she has n o t c a r r i e d 
her b u rden o f e s t a b l i s h i n g by a preponderance o f t h e ev i d e n c e t h a t h er work i n 
j u r y t o her l e f t s h o u l d e r i s t h e m a t e r i a l cause o f her C6-7 h e r n i a t e d d i s c . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 17, 1991 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's awards o f assessed a t t o r 
ney f e e s a r e a l s o r e v e r s e d . 

A p r i l 30, 1992 C i t e as 44 Van N a t t a 889 (1992) 

I n t h e M a t t e r o f t h e Compensation 
JIMMIE JORDAN, Claimant 
Own Mo t i o n No. 90-0193M 

OWN MOTION ORDER OF DISMISSAL 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Beers, e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d t h e assessment o f p e n a l t i e s and a t t o r n e y f e e s f o r 
t h e i n s u r e r ' s a l l e g e d l y unreasonable p r o c e s s i n g o f h i s c l a i m . We d i s m i s s 
c l a i m a n t ' s r e q u e s t f o r l a c k o f j u r i s d i c t i o n . 

ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) p r o v i d e s t h a t " r n 1 n o t w i t h s t a n d i n g any o t h e r p r o v i s i o n 
o f TORS Chapter 6561, t h e d i r e c t o r s h a l l have e x c l u s i v e j u r i s d i c t i o n o v e r p r o 
c e e d i n g s r e g a r d i n g s o l e l y t h e assessment and payment o f [ t h e p e n a l t y ] d e s c r i b e d 
i n t h i s s u b s e c t i o n . " (Emphasis added). Here, c l a i m a n t i s s e e k i n g t h e assess
ment o f p e n a l t i e s and a t t o r n e y f e e s . We have p r e v i o u s l y h e l d t h a t we cannot 
assess p e n a l t y - r e l a t e d a t t o r n e y fees based on t h e same conduct f o r w h i c h p e n a l 
t i e s a r e assessed under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . N i c o l a s a M a r t i n e z , 43 Van N a t t a 
1638 ( 1 9 9 1 ) . C onsequently, c l a i m a n t ' s r e q u e s t i s o n l y f o r t h e assessment o f 
p e n a l t i e s . Inasmuch as such r e q u e s t s a r e w i t h i n t h e D i r e c t o r ' s e x c l u s i v e j u r i s 
d i c t i o n , n o t w i t h s t a n d i n g any o t h e r s t a t u t o r y p r o v i s i o n , i n c l u d i n g ORS 656.278, 
we c o n c l u d e t h a t we l a c k j u r i s d i c t i o n o f c l a i m a n t ' s r e q u e s t . A c c o r d i n g l y , 
c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s i s d i s m i s s e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
THURMAN M. MITCHELL, Claimant 

WCB Case No. 91-01888 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t : 
(1) d i r e c t e d i t t o pay c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s f r o m August 
1, 1990 t o October 1, 1990; and (2) assessed a p e n a l t y f o r SAIF's a l l e g e d l y un
r e a s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e t e m p o r a r y t o t a l d i s 
a b i l i t y and p e n a l t i e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was p r o c e d u r a l l y e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s d u r i n g t h e t i m e he was i n c a r c e r a t e d . We d i s a g r e e . 

S e c t i o n 50 o f Senate B i l l 1197 ( c o d i f i e d ORS 656.160) p r o v i d e s : 

" N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f t h i s c h a p t e r , an i n 
j u r e d w o r k e r i s n o t e l i g i b l e t o r e c e i v e compensation under 
ORS 656.210 o r 656.212 [ w h i c h p r o v i d e f o r t e m p o r a r y t o t a l and p a r 
t i a l d i s a b i l i t y b e n e f i t s ] f o r p e r i o d s o f t i m e d u r i n g w h i c h t h e 
wo r k e r i s i n c a r c e r a t e d f o r t h e commission o f a c r i m e . As used i n 
t h i s s e c t i o n , an i n d i v i d u a l i s n o t ' i n c a r c e r a t e d ' i f t h e i n d i v i d u a l 
i s on p a r o l e o r work r e l e a s e s t a t u s . " 

See a l s o OAR 4 3 6 - 6 0 - 0 4 5 ( 1 ) ( b ) . 

I n t h e p r e s e n t case, c l a i m a n t contends t h a t he was n o t " i n c a r c e r a t e d " as 
d e f i n e d by t h e s t a t u t e . Claimant argues t h a t , a l t h o u g h he was n o t m e d i c a l l y 
s t a t i o n a r y , he was r e l e a s e d f o r l i g h t work. C l a i m a n t contends t h a t because he 
was r e l e a s e d f o r work, he was t h e r e f o r e e l i g i b l e f o r work r e l e a s e , and conse
q u e n t l y , was on "work r e l e a s e s t a t u s . " We d i s a g r e e . 

A t h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he p a r t i c i p a t e d i n a w o r k - r e l e a s e p r o 
gram. C l a i m a n t t e s t i f i e d t h a t t h e d o c t o r r e l e a s e d him t o l i g h t d u t y work d e t a i l 
and he mopped f l o o r s and cl e a n e d bathrooms i n s i d e t h e j a i l . C l a i m a n t was n o t 
p a i d f o r t h e work b u t he t e s t i f i e d t h a t , f o r p e r f o r m i n g such work, h i s t i m e i n 
j a i l w o u l d be reduced. 

We a r e n o t persuaded t h a t c l a i m a n t ' s l i g h t d u t y work w i t h i n t h e j a i l con
s t i t u t e s a "work r e l e a s e program" f o r purposes o f S e c t i o n 50 o f Senate B i l l 
1197. ORS 144.420 p r o v i d e s t h a t t h e Department o f C o r r e c t i o n s s h a l l e s t a b l i s h 
and a d m i n i s t e r a work r e l e a s e program i n which a !Imisdemeanant o r f e l o n may 
p a r t i c i p a t e , and i f c o n f i n e d , be a u t h o r i z e d t o l e a v e a s s i g n e d q u a r t e r s f o r t h e 
purposes o f , among o t h e r t h i n g s , o b t a i n i n g a d d i t i o n a l e d u c a t i o n , p a r t i c i p a t i n g 
i n t r e a t m e n t programs and d e v e l o p i n g independent l i v i n g s k i l l s . 

F u r t h e r m o r e , ORS 144.450 p r o v i d e s t h a t when a per s o n i s s e n t e n c e d t o t h e 
c u s t o d y o f C o r r e c t i o n s , t h e c o u r t may recommend t h e o p t i o n o f s e r v i n g t h e sen
t e n c e by e n r o l l m e n t i n a work r e l e a s e program. ORS 144.450 r e q u i r e s t h e 
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d i r e c t o r t o approve o r r e j e c t each recommendation f o r e n r o l l m e n t i n t h e work 
r e l e a s e program and p r o v i d e s t h a t no person may be e n r o l l e d w i t h o u t t h e consent 
o f t h e p e r s o n i n w r i t i n g . 

I n t h e p r e s e n t case, c l a i m a n t has n o t p r o v i d e d e v i d e n c e t h a t he has been 
recommended by t h e c o u r t o r approved by t h e d i r e c t o r f o r e n r o l l m e n t i n a work 
r e l e a s e program p u r s u a n t t o ORS 144.420. Claimant has n o t t e s t i f i e d t h a t he 
gave h i s c o n s e n t , i n w r i t i n g , t o e n r o l l m e n t i n such a program. F i n a l l y , a t 
h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he d i d n o t p e r f o r m any work o u t s i d e o f j a i l and 
he w o u l d n o t be p e r m i t t e d t o do so as he was s t i l l under a d o c t o r ' s c a r e . More
o v e r , c l a i m a n t t e s t i f i e d t h a t he b e l i e v e d t h a t he was on w o r k - r e l e a s e , b u t he 
d i d n o t e v e r r e c e i v e any d o c umentation t o t h a t e f f e c t . 

Under t h e c i r c u m s t a n c e s , we do n o t f i n d t h a t t h e l i g h t d u t y r e l e a s e by 
c l a i m a n t ' s d o c t o r , o r c l a i m a n t ' s s t a t e m e n t s t h a t he b e l i e v e d he was e l i g i b l e f o r 
work r e l e a s e e s t a b l i s h t h a t he was, i n f a c t , on work r e l e a s e s t a t u s . 

C l a i m a n t n e x t contends t h a t SAIF had a d u t y t o i n v e s t i g a t e h i s s t a t u s be
f o r e i t t e r m i n a t e d h i s t e m p o r a r y d i s a b i l i t y b e n e f i t s . C l a i m a n t argues t h a t SAIF 
s h o u l d have n o t i f i e d him t h a t i f he p r o v i d e d p r o o f o f p a r o l e o r work r e l e a s e 
s t a t u s t h a t h i s b e n e f i t s would n o t be suspended. 

We w o u l d agree w i t h c l a i m a n t ' s c o n t e n t i o n i f SAIF had e v i d e n c e t h a t c l a i m 
a n t was on p a r o l e o r work r e l e a s e and i t n o n e t h e l e s s t e r m i n a t e d h i s t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . However, i n t h i s case, t h e o n l y i n f o r m a t i o n t h a t SAIF 
r e c e i v e d was t h a t c l a i m a n t had been c o n v i c t e d and i n c a r c e r a t e d f o r a 90 day 
p e r i o d . Under t h e c i r c u m s t a n c e s , SAIF was e n t i t l e d t o t e r m i n a t e c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . We, t h e r e f o r e , r e v e r s e t h e R e f e r e e on t h e i s s u e 
o f e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

P e n a l t y 

The R e f e r e e c o n c l u d e d t h a t a p e n a l t y was a p p r o p r i a t e as t h e r e was no e v i 
dence t h a t SAIF i n q u i r e d i n t o whether c l a i m a n t was on p a r o l e o r work r e l e a s e 
s t a t u s b e f o r e i t t e r m i n a t e d h i s temporary d i s a b i l i t y b e n e f i t s . We c o n t i n u e t o 
c o n c l u d e t h a t , i f SAIF had n o t i c e t h a t c l a i m a n t was on such s t a t u s , i t would be 
r e q u i r e d t o f u r t h e r i n v e s t i g a t e b e f o r e temporary d i s a b i l i t y b e n e f i t s c o u l d be 
t e r m i n a t e d . However, i n t h e p r e s e n t case, t h e e v i d e n c e p r o v i d e d t o SAIF was 
t h a t c l a i m a n t had been c o n v i c t e d and i n c a r c e r a t e d , r a t h e r t h a n r e l e a s e d on 
p a r o l e o r work r e l e a s e . Moreover, we have above conclu d e d t h a t c l a i m a n t was n o t 
on work r e l e a s e f o r purposes o f t h e s t a t u t e . 

A c c o r d i n g l y , we do n o t f i n d t h a t SAIF a c t e d u n r e a s o n a b l y when i t t e r m i 
n a t e d c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s . We t h e r e f o r e r e v e r s e t h e Ref
e r e e on t h e p e n a l t y and r e l a t e d a t t o r n e y f e e i s s u e . The Referee's approved 
a t t o r n e y f e e award i s a l s o r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 21, 1991 i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD L. PAQUETTE, Claimant 

^ WCB Case Nos. 90-19368, 90-19367 & 90-11122 
ORDER ON REVIEW 

G a r l o c k , e t a l . , C l aimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 
Thomas C a s t l e ( S a i f ) , Defense A t t o r n e y 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r t h a t : (1) u p h e l d EBI 
Companies' d e n i a l , on b e h a l f o f I n t e r n a t i o n a l Y o g u r t , o f h i s "new i n j u r y " c l a i m 
f o r a back c o n d i t i o n ; (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f 
C a r l t o n S e r v i c e s , o f h i s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; and (3) up
h e l d SAIF's d e n i a l , on b e h a l f o f L i t t l e F l e e t T r u c k i n g , o f h i s a g g r a v a t i o n c l a i m 
f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l 
i t y , and, i f r e s p o n s i b i l i t y does n o t s h i f t f rom SAIF t o EBI, a g g r a v a t i o n . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " and " U l t i m a t e F i n d i n g s " as o u r own. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t v - c e r v i c a l c o n d i t i o n 

C o n c e r n i n g c l a i m a n t ' s c l a i m f o r a c e r v i c a l c o n d i t i o n , we adopt t h e p o r t i o n 
o f t h e R e f e r e e ' s o r d e r e n t i t l e d "New I n j u r y " on page 4 o f t h e o r d e r , w i t h t h e ' 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t d i d n o t have a compensable neck o r upper back c o n d i t i o n p r i o r t o 
t h e a l l e g e d A p r i l 17, 1990 work i n c i d e n t . T h e r e f o r e , c o m p e n s a b i l i t y o f t h e 
c l a i m e d c e r v i c a l c o n d i t i o n i s a t h r e s h o l d i s s u e i n t h i s r e s p o n s i b i l i t y case. 
See Joseph L. Woddard, 39 Van N a t t a 1163, 1164 (1 9 8 7 ) . C o n s i d e r i n g t h e number 
o f p o t e n t i a l c a u s a l f a c t o r s , p a r t i c u l a r l y c l a i m a n t ' s p r i o r back i n j u r i e s and 
m u l t i p l e work e x p o s u r e s , t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n . 
Thus, r e s o l u t i o n o f t h i s i s s u e r e q u i r e s e x p e r t m e d i c a l e v i d e n c e . U r i s v. Com
p e n s a t i o n Department, 247 Or 420, 424 (19 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 
76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 (1 9 8 6 ) . 

We n o t e a t t h e o u t s e t t h a t c l a i m a n t a p p a r e n t l y d i d n o t seek t r e a t m e n t f o r 
h i s neck u n t i l s i x weeks a f t e r t h e a l l e g e d A p r i l 17, 1990 work i n c i d e n t . Second, 
we n o t e t h a t o n l y one m e d i c a l r e p o r t i n t h e r e c o r d , a May 3 1 , 1990 l e t t e r by Dr. 
Baum, (Ex. 1 2 4 ) , mentions c l a i m a n t ' s c e r v i c a l c o m p l a i n t s . F i n a l l y , no m e d i c a l 
o p i n i o n , i n c l u d i n g t h a t o f Dr. Baum, r e l a t e s c l a i m a n t ' s c e r v i c a l c o m p l a i n t s t o 
h i s work o r t o t h e a l l e g e d i n c i d e n t o f A p r i l 17, 1990. For t h e s e r e a s o n s , we 
c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t any c e r v i c a l c o n d i t i o n w h i c h he 
may have i s w o r k - r e l a t e d . T h e r e f o r e , t h e c l a i m i s n o t compensable. 

R e s p o n s i b i l i t y f o r m i d d l e and low back c o n d i t i o n s 

The SAIF C o r p o r a t i o n , on b e h a l f o f L i t t l e F l e e t T r u c k i n g , t h e e m p l o y e r / i n 
s u r e r w i t h w h i c h c l a i m a n t has t h e most r e c e n t a c c e p t e d m i d d l e and low back 
c l a i m , i s p r e s u m p t i v e l y r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t m i d d l e and low back 
c o n d i t i o n s . See ORS 656 . 3 0 8 ( 1 ) ; R i c a r d o Vasquez, 43 Van N a t t a 1678 ( 1 9 9 1 ) ; see 
a l s o I n d u s t r i a l I n d e m n i t y Company v. Kearns, 74 Or App 583 (1984) (Where succes
s i v e i n j u r i e s a r e t o t h e same body p a r t , a r e b u t t a b l e p r e s u m p t i o n e x i s t s t h a t 
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t h e , l a s t , compensable i n j u r y c o n t r i b u t e d t o t h e worsened c o n d i t i o n and t h a t t h e 
i n s u r e r on t h e r i s k a t t h a t t i m e i s r e s p o n s i b l e ) . Thus, SAIF remains r e s p o n s i 
b l e f o r t h e s e c o n d i t i o n s , u n l e s s " t h e worker s u s t a i n s a new compensable i n j u r y 
i n v o l v i n g t h e same c o n d i t i o n . " ORS 656.308(1). I n o r d e r t o s h i f t r e s p o n s i b i l 
i t y t o t h e l a t e r c a r r i e r , SAIF must show t h a t c l a i m a n t s u s t a i n e d a new compens
a b l e back i n j u r y d u r i n g EBI's coverage. 

To e s t a b l i s h a new compensable i n j u r y , SAIF must e s t a b l i s h , by m e d i c a l 
e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s , t h a t c l a i m a n t s u s t a i n e d a subsequent 
i n j u r y , c a u s i n g d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s i n v o l v i n g h i s m i d d l e and 
low back c o n d i t i o n , t h e m a t e r i a l c o n t r i b u t i n g cause o f wh i c h was h i s work expo
s u r e w i t h EBI's i n s u r e d . Mark N. Weidle, 43 Van N a t t a 855 ( 1 9 9 1 ) ; see ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ; 6 56.005(19); Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . 

I n t h e p r e s e n t case, t h e m e d i c a l evidence i n d i c a t e s t h a t c l a i m a n t ' s 
c u r r e n t m i d d l e and low back problems r e s u l t from c o n d i t i o n s i n e x i s t e n c e p r i o r 
t o h i s employment w i t h EBI's i n s u r e d . I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e and 
d e f e r t o t h e Referee's demeanor-based n e g a t i v e c r e d i b i l i t y f i n d i n g c o n c e r n i n g 
c l a i m a n t . See C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282, 285 ( 1 9 8 7 ) . For 
t h e s e r e a s o n s , we c o n c l u d e , as d i d t h e Referee, t h a t c l a i m a n t has n o t e s t a b 
l i s h e d t h a t he s u f f e r e d a new i n j u r y i n A p r i l 1990. T h e r e f o r e , SAIF, on b e h a l f 
o f L i t t l e F l e e t T r u c k i n g , remains r e s p o n s i b l e f o r d i s a b i l i t y and t r e a t m e n t r e 
l a t e d t o c l a i m a n t ' s a c c e p t e d mid/low back c o n d i t i o n . 

A g g r a v a t i o n 

We adopt t h o s e p o r t i o n s o f t h e Referee's o r d e r , on pages f i v e and s i x , 
w h i c h address c l a i m a n t ' s a g g r a v a t i o n c l a i m . We co n c l u d e , as d i d t h e R e f e r e e , 
t h a t c l a i m a n t has n o t proven t h a t any symptomatic w o r s e n i n g w h i c h he may have 
e x p e r i e n c e d s i n c e t h e l a s t arrangement o f compensation has been g r e a t e r t h a n t h e 
wa x i n g and waning o f symptoms a n t i c i p a t e d (see Ex. 106) by t h e l a s t arrangement 
o f c o m pensation, a J u l y 28, 1989 O p i n i o n and Order (Ex. 109A). See ORS 656.273. 
T h e r e f o r e , c l a i m a n t has n o t proven a compensable w o r s e n i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 23, 1991 i s a f f i r m e d . 

A p r i l 30, 1992 C i t e as 44 Van N a t t a 893 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GERALD R. PARKER, Claimant 

WCB Case No. 90-20444 
ORDER ON REVIEW 

A l l e r & M o r r i s o n , Claimant A t t o r n e y s 
P h i l l i p Nyburg, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r t h a t awarded 
c l a i m a n t a $3,000 a t t o r n e y f e e under ORS 656.386(1) f o r o b t a i n i n g compensation 
f o r c l a i m a n t w i t h o u t a h e a r i n g . On r e v i e w , t h e i n s u r e r contends t h a t t h e Ref
e r e e l a c k e d a u t h o r i t y t o award an a t t o r n e y f e e under t h e c l a i m number s t a t e d i n 
t h e o r d e r and, a l t e r n a t i v e l y , t h e award was e x c e s s i v e . 

We a f f i r m t h e Referee's c o n c l u s i o n t h a t c l a i m a n t was e n t i t l e d t o an a t t o r 
ney f e e under ORS 656.386( 1 ) . However, we m o d i f y t h e Referee's a t t o r n e y f e e 
award. We p r o v i d e t h e f o l l o w i n g s u p p l e m e n t a t i o n and m o d i f i c a t i o n . 
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I n August 1990, Dr. C e r v i - S k i n n e r , c l a i m a n t ' s p h y s i c i a n , s u b m i t t e d a medi
c a l r e p o r t t o t h e i n s u r e r . (Ex. A ) . S k i n n e r r e p o r t e d t h a t c l a i m a n t was s u f f e r 
i n g a " r e c u r r e n t l e f t i n g u i n a l h e r n i a . " I n a d d i t i o n , Dr. S k i n n e r n o t e d t h a t 
c l a i m a n t had p r e v i o u s l y s u f f e r e d a l e f t i n g u i n a l h e r n i a i n 1988. The p r i o r i n 
j u r y had been a c c e p t e d by t h e i n s u r e r under c l a i m number C604-177307. 

I n August 1990, c l a i m a n t a l s o f i l e d a "new i n j u r y " c l a i m f o r h i s h e r n i a 
w i t h h i s employer ( t h e same employer who was i n s u r e d by t h e same i n s u r e r who had 
a c c e p t e d h i s 1988 h e r n i a c l a i m ) . (Ex. AA). I n October 1990, t h e i n s u r e r d e n i e d 
c l a i m a n t ' s August 1990 i n j u r y c l a i m . (Ex. B). The i n s u r e r n o t e d t h a t t h e c l a i m 
number was C604-288629. The i n s u r e r d i d n o t accept o r deny c l a i m a n t ' s a g grava
t i o n c l a i m c o n c e r n i n g t h e 1988 i n j u r y . 

I n November 1990, c l a i m a n t r e q u e s t e d a h e a r i n g . As i s s u e s , c l a i m a n t 
r a i s e d c o m p e n s a b i l i t y and a g g r a v a t i o n . C l a i m a n t ' s h e a r i n g r e q u e s t c a r r i e d c l a i m 
number C604-288629, w h i c h was t h e c l a i m number t h a t c o r r e s p o n d e d w i t h t h e i n s u r 
e r ' s d e n i a l . I n response, t h e i n s u r e r d e n i e d t h a t c l a i m a n t had s u f f e r e d an i n 
j u r y / o c c u p a t i o n a l d i s e a s e o r an a g g r a v a t i o n . 

P r i o r t o t h e schedul e d h e a r i n g , t h e p a r t i e s agreed t h a t t h e i n s u r e r would 
a c c e p t c l a i m a n t ' s h e r n i a c o n d i t i o n as an a g g r a v a t i o n o f t h e 1988 c l a i m . ( C l a i m 
number C604-177307). The p a r t i e s a l s o agreed t h a t t h e i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s August 1990 i n j u r y c l a i m would s t a n d . ( C l a i m number C604-288629). 
Unable t o r e s o l v e t h e i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o , and t h e amount o f , an 
a t t o r n e y f e e , t h e p a r t i e s s u b m i t t e d t h a t i s s u e t o t h e R e f e r e e . 

T h e r e a f t e r , t h e Referee concluded t h a t c l a i m a n t ' s a t t o r n e y had been 
i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . Conse
q u e n t l y , t h e Re f e r e e h e l d t h a t c l a i m a n t was e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y 
f e e under amended ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n -
OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) , t h e Referee found t h a t $3,000 was a r e a s o n a b l e i n s u r e r - p a i d 
a t t o r n e y f e e . 

On r e v i e w , t h e i n s u r e r renews i t s c o n t e n t i o n t h a t t h e Referee- l a c k e d 
" j u r i s d i c t i o n " t o award c l a i m a n t an a t t o r n e y f e e under c l a i m number C604-177307 
( t h e 1988 c l a i m ) because c l a i m a n t ' s h e a r i n g r e q u e s t e x p r e s s l y p e r t a i n e d t o c l a i m 
number C604-288629 ( t h e August 1990 c l a i m ) and t h e p a r t i e s d i d n o t agree t o i n 
c l u d e t h e 1988 c l a i m number i n t h e i r d i s p u t e . We acknowledge t h a t c l a i m a n t ' s 
h e a r i n g r e q u e s t d i d n o t i n c l u d e a r e f e r e n c e t o t h e 1988 c l a i m number. 

N e v e r t h e l e s s , c l a i m a n t ' s h e a r i n g r e q u e s t e x p r e s s l y r a i s e d " A g g r a v a t i o n ORS 
656.273" as one o f t h e i s s u e s f o r h e a r i n g . Inasmuch as more t h a n 90 days had 
e l a p s e d s i n c e Dr. C e r v i - S k i n n e r ' s m e d i c a l r e p o r t (which n o t e d a " r e c u r r e n t " 
h e r n i a , as w e l l as a 1988 p r i o r i n j u r y ) and no d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m c o n c e r n i n g t h e 1988 accepted h e r n i a c o n d i t i o n had been f o r t h c o m i n g , c l a i m 
a n t was e n t i t l e d t o seek a h e a r i n g r e g a r d i n g t h e i n s u r e r ' s "de f a c t o " d e n i a l o f 
h i s a g g r a v a t i o n c l a i m . See Ba r r v. EBI Companies, 88 Or App 132, 134 ( 1 9 8 7 ) ; 
E u z e l l a S m i t h , 44 Van N a t t a 778 (19 9 2 ) . 

Under such c i r c u m s t a n c e s , we conclude t h a t t h e c o m p e n s a b i l i t y o f c l a i m 
a n t ' s c u r r e n t h e r n i a c o n d i t i o n , e i t h e r as an i n j u r y c l a i m o r as an a g g r a v a t i o n 
c l a i m , was p l a c e d i n i s s u e by h i s h e a r i n g r e q u e s t and t h e i n s u r e r ' s r esponse 
w h i c h d e n i e d b o t h an i n j u r y and an a g g r a v a t i o n . F u r t h e r m o r e , s i n c e t h e i n s u r e r 
agreed t o a c c e p t c l a i m a n t ' s c o n d i t i o n as an a g g r a v a t i o n o f h i s 1988 c l a i m p r i o r 
t o t h e s c h e d u l e d h e a r i n g r e g a r d i n g t h a t h e a r i n g r e q u e s t , we f u r t h e r h o l d t h a t 
t h e R e f e r e e had j u r i s d i c t i o n under t h a t h e a r i n g r e q u e s t t o d e t e r m i n e c l a i m a n t ' s 
e n t i t l e m e n t t o an a t t o r n e y f e e under amended ORS 656 . 3 8 6 ( 1 ) . I n e f f e c t , t h e 
Re f e r e e h e l d t h a t c l a i m a n t ' s c o u n s e l had been i n s t r u m e n t a l i n o b t a i n i n g t h e 
r e s c i s s i o n o f t h e i n s u r e r ' s "de f a c t o " d e n i a l w i t h o u t a h e a r i n g . 
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I n c o n c l u s i o n , t h e c a p t i o n f o r c l a i m a n t ' s h e a r i n g r e q u e s t , as w e l l as t h e 
c a p t i o n f o r t h e Referee's o r d e r , s h o u l d have i n c l u d e d a r e f e r e n c e t o c l a i m a n t ' s 
1988 c l a i m (C604-177307). However, t h e o m i s s i o n o f t h i s c l a i m number does n o t 
p r e v e n t t h e Referee o r t h i s Board from e x e r c i s i n g t h e i r a u t h o r i t y t o address 
i s s u e s w h i c h a r e t i m e l y and p r o p e r l y r a i s e d p u r s u a n t t o ORS 656.283(1) and 
65 6 . 3 1 9 ( 1 ) . 

A c c o r d i n g l y , we h o l d t h a t t h e Referee had j u r i s d i c t i o n t o d e t e r m i n e 
w h e t h e r c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m 
a n t w i t h o u t a h e a r i n g ; i . e . , i n p r o m p t i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s "de 
f a c t o " d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . As supplemented and m o d i f i e d 
h e r e i n , we a f f i r m t h a t p o r t i o n o f t h e Referee's o r d e r . 

Having c o n c l u d e d t h a t c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e award under 
ORS 6 5 6 . 3 8 6 ( 1 ) , we n e x t address t h e i n s u r e r ' s c o n t e n t i o n t h a t t h e Re f e r e e ' s 
$3,000 a t t o r n e y f e e award was e x c e s s i v e . F o l l o w i n g our r e v i e w o f t h i s r e c o r d , 
we m o d i f y t h e Referee's a t t o r n e y f e e award. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e i n 
s u r e r ' s p r e - h e a r i n g acceptance o f c l a i m a n t ' s a g g r a v a t i o n c l a i m p r i o r t o h e a r i n g 
i s $2,000, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by t h e 
r e c o r d , t h e p a r t i e s ' s t i p u l a t i o n o f f a c t s , and c l a i m a n t ' s a t t o r n e y ' s a f f i d a v i t ) , 
t h e c o m p l e x i t y o f t h e i s s u e , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e r i s k 
t h a t c l a i m a n t ' s a t t o r n e y m i g h t go uncompensated. 

Inasmuch as a t t o r n e y fees a r e n o t compensation f o r purposes o f ORS 
65 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on Board 
r e v i e w . Dotson v. Bohemia, I n c . , 80 Or App 233 (1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 15, 1991 i s a f f i r m e d w i t h t h e f o l l o w i n g 
m o d i f i c a t i o n . I n l i e u o f t h e Referee's a t t o r n e y f e e award, c l a i m a n t i s awarded 
a $2,000 r e a s o n a b l e a t t o r n e y f e e , t o be p a i d by t h e i n s u r e r . T h i s a t t o r n e y f e e 
award i s p a y a b l e by t h e i n s u r e r under c l a i m number C604-177307 f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s i n p r o m p t i n g t h e r e s c i s s i o n o f t h e i n s u r e r ' s "de f a c t o " 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

A p r i l 30, 1992 C i t e as 44 Van N a t t a 895 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT E. PAYNE, SR., Claimant 

WCB Case No. 91-07058 
ORDER ON REVIEW (REMANDING) 

M e r r i l l Schneider, Claimant A t t o r n e y 
K a t h r y n L. A l v e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members K i n s l e y and Hooton. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Da v i s ' o r d e r t h a t d i s m i s s e d c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g on a D e t e r m i n a t i o n Order on t h e grounds t h a t i t was u n t i m e 
l y . On r e v i e w , t h e i s s u e i s d i s m i s s a l . We s e t a s i d e t h e Order o f D i s m i s s a l and 
remand t o t h e H e a r i n g s D i v i s i o n . 

FINDINGS OF FACT 

I n September 1987, c l a i m a n t t w i s t e d h i s r i g h t a n k l e w h i l e w o r k i n g as a 
garbage c o l l e c t o r f o r t h e i n s u r e d . SAIF accepted t h e c l a i m as a d i s a b l i n g 
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i n j u r y and p r o v i d e d m e d i c a l b e n e f i t s and t i m e l o s s . The c l a i m was c l o s e d by a 
F e b r u a r y 17, 1988 N o t i c e o f C l o s u r e w i t h no permanent d i s a b i l i t y . 

I n June 1988, c l a i m a n t r e i n j u r e d h i s r i g h t a n k l e and sought a d d i t i o n a l 
c o m p e n s ation. P u r s u a n t t o an O p i n i o n and Order d a t e d August 18, 1989, SAIF r e 
opened t h e c l a i m and p r o v i d e d b e n e f i t s f o r a w o r s e n i n g o f t h e o r i g i n a l i n j u r y . 
The c l a i m was r e c l o s e d by a December 11, 1989 N o t i c e o f C l o s u r e , w h i c h awarded 
b e n e f i t s f o r a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y and 2 p e r c e n t s c h e d u l e d p e r 
manent d i s a b i l i t y f o r i n j u r y t o t h e r i g h t f o o t . 

Meanwhile, c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n due t o a r i g h t knee and 
a n k l e s t r a i n i n November 1989. The c l a i m was r e c l o s e d by an August 3 1 , 1990 
D e t e r m i n a t i o n Order, wh i c h awarded a d d i t i o n a l b e n e f i t s f o r p e r i o d s o f t e m p o r a r y 
t o t a l d i s a b i l i t y and 10 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e l o s s o f 
t h e r i g h t l e g ( k n e e ) . The D e t e r m i n a t i o n Order found c l a i m a n t ' s c o n d i t i o n medi
c a l l y s t a t i o n a r y on J u l y 26, 1990. 

On F e b r u a r y 25, 1991, c l a i m a n t f i l e d a r e q u e s t f o r r e c o n s i d e r a t i o n o f t h e 
D e t e r m i n a t i o n Order w i t h t h e Department o f I n s u r a n c e and' F i n a n c e . The D e p a r t 
ment d e t e r m i n e d t h a t June 4, 1990 was t h e c o r r e c t m e d i c a l l y s t a t i o n a r y d a t e and, 
on May 29, 1991, d i s m i s s e d t h e r e q u e s t f o r r e c o n s i d e r a t i o n f o r l a c k o f j u r i s d i c 
t i o n . On June 3, 1991, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g , c h a l l e n g i n g t h e 
award o f permanent d i s a b i l i t y and s e e k i n g a t t o r n e y f e e s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e August 
3 1 , 1990 D e t e r m i n a t i o n Order was u n t i m e l y . We d i s a g r e e . 

When a c l a i m i s c l o s e d by a D e t e r m i n a t i o n Order, an o b j e c t i n g p a r t y must 
f i r s t r e q u e s t r e c o n s i d e r a t i o n o f t h e o r d e r w i t h t h e Department. ORS 6 5 6 . 2 6 8 ( 5 ) . 
ORS 6 5 6 . 2 6 8 ( 6 ) ( b ) p r o v i d e s : 

" I f any p a r t y o b j e c t s t o t h e r e c o n s i d e r a t i o n o r d e r , t h e p a r t y 
may r e q u e s t a h e a r i n g under ORS 656.283 w i t h i n 180 days a f t e r c o p i e s 
o f t h e n o t i c e o f c l o s u r e o r t h e d e t e r m i n a t i o n o r d e r a r e m a i l e d , 
w h i c h e v e r i s a p p l i c a b l e . The t i m e from t h e r e q u e s t f o r r e c o n s i d e r -

„ a t i o n u n t i l t h e t i m e t h e r e c o n s i d e r a t i o n i s made s h a l l n o t be c o u n t 
ed i n any l i m i t a t i o n on t h e t i m e a l l o w e d f o r t h e r e q u e s t f o r 
h e a r i n g . " 

OAR 436-30-050(3) f u r t h e r p r o v i d e s : 

"The t i m e r e q u i r e d t o complete t h e r e c o n s i d e r a t i o n p r o c e e d i n g 
p u r s u a n t t o t h i s r u l e s h a l l n o t be i n c l u d e d i n t h e 180 days f r o m t h e 
m a i l i n g d a t e o f t h e N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n Order t o r e 
q u e s t a h e a r i n g . The 180 day t i m e frame w i l l be t o l l e d upon r e c e i p t 
o f t h e r e q u e s t f o r r e c o n s i d e r a t i o n u n t i l t h e d a t e t h e r e c o n s i d e r a 
t i o n o r d e r i s i s s u e d . " 

I n t h i s case, c l a i m a n t f i l e d h i s r e q u e s t f o r r e c o n s i d e r a t i o n on F e b r u a r y 
25, 1991, and t h e Department i s s u e d i t s o r d e r on May 29, 1991. The t i m e f r o m 
t h e August 3 1 , 1990 D e t e r m i n a t i o n Order t o t h e d a t e t h e A p p e l l a t e U n i t r e c e i v e d 
t h e r e q u e s t f o r r e c o n s i d e r a t i o n on February 25, 1991 was 177 days. T h i s c a l c u 
l a t i o n was a r r i v e d a t by e x c l u d i n g t h e d a t e o f t h e D e t e r m i n a t i o n Order and t h e 
d a t e t h e r e q u e s t f o r r e c o n s i d e r a t i o n was r e c e i v e d , i n accordance w i t h t h e l a s t 
s e n t e n c e o f ORS 6 5 6 . 2 6 8 ( 6 ) ( b ) . T h e r e f o r e , c l a i m a n t had t h r e e more days a f t e r 
t h e May 29, 1991 Order on R e c o n s i d e r a t i o n ( t h e d a t e o f t h e Order on R e c o n s i d e r a 
t i o n i s a l s o e x c l u d e d ) , o r u n t i l June 1, 1991, t o f i l e h i s r e q u e s t f o r h e a r i n g . 
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However inasmuch as June 1, 1991 was a Saturday, t h e l a s t day f o r f i l i n g a hear
i n g r e q u e s t was t h e n e x t b u s i n e s s day on Monday, June 3, 1991. ORCP 10A; ORS 
174.120; see a l s o A n i t a L. C l i f t o n , 43 Van N a t t a 1921 ( 1 9 9 1 ) . Because c l a i m 
a n t ' s r e q u e s t f o r h e a r i n g was f i l e d on June 3, 1991, t h e r e q u e s t was t i m e l y . 

A c c o r d i n g l y , c l a i m a n t ' s h e a r i n g r e q u e s t on t h e August 3 1 , 1990 De t e r m i n a 
t i o n was t i m e l y f i l e d . The Referee's d i s m i s s a l o r d e r i s v a c a t e d . Because t h e 
Ref e r e e d i s m i s s e d t h e case w i t h o u t an e v i d e n t i a r y h e a r i n g , t h i s m a t t e r i s r e 
manded t o t h e He a r i n g s D i v i s i o n t o convene a h e a r i n g . 

I T IS SO ORDERED. 

A p r i l 30, 1992 C i t e as 44 Van N a t t a 897 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY R. SANTOS, Claimant 
WCB Case No. 90-21316 

ORDER ON REVIEW 
Olson, Rowell & Walsh, Claimant A t t o r n e y s 

Schwabe, e t al>., Defense A t t o r n e y s 

Reviewed by Board Members Hooton and Tenenbaum. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e H a r r i ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a m e n t a l d i s 
o r d e r . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t awarded 
a t t o r n e y f e e s f o r s e r v i c e s r e n d e r e d i n o v e r t u r n i n g t h e d e n i a l . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g l i m i t e d s u p p l e 
m e n t a t i o n . 

The i n s u r e r argues t h a t a mental d i s o r d e r must be s e v e r e , c h r o n i c and 
e x t r a o r d i n a r y t o g i v e r i s e t o a compensable c l a i m . I t p r o v i d e s a compendium o f 
p r i o r Board d e c i s i o n s t o s u p p o r t i t s p o s i t i o n . W h i l e each o f t h o s e cases may 
i n v o l v e e v e n t s t h a t a r e more o b v i o u s l y e x t r a o r d i n a r y t h a n t h o s e i n t h e p r e s e n t 
c l a i m , each c l a i m f o r t h e c o m p e n s a b i l i t y o f a mental c o n d i t i o n must be e s t a b 
l i s h e d on i t s own p r o o f . We have n o t s t a t e d , i n t e n t i o n a l l y o r o t h e r w i s e , a 
burd e n , o r s t a n d a r d o f p r o o f n o t p r e s e n t i n ORS 656.802( 2 ) . 

The i n s u r e r a l s o r e l i e s h e a v i l y on t h e Referee's s t a t e m e n t t h a t : "Some 
r a i s i n g o f v o i c e s , i n c o n n e c t i o n w i t h d i s c i p l i n a r y s i t u a t i o n s , may be g e n e r a l l y 
i n h e r e n t and r e a s o n a b l e i n t h e work p l a c e i n some c i r c u m s t a n c e s . " (O&O p . 5 ) . 
That r e l i a n c e i s m i s p l a c e d . The Referee s p e c i f i c a l l y f o u n d , and we agree, t h a t : 

"The m e e t i n g i n Mr. L i t z e r ' s o f f i c e d i d n o t i n v o l v e m e r e l y a 
p a s s i n g comment — i t i n v o l v e d a p e r i o d o f t i m e e x c e e d i n g t h e 5-10 

. m i n u t e s t h a t Dr. Turco acknowledged would be s u f f i c i e n t l y discom
f o r t i n g t o r e s u l t i n s i t u a t i o n a l s t r e s s . The t y p e o f comments and 
t h e manner i n whic h t h e meeting was handled r e s u l t e d i n t h e s i t u a 
t i o n ' s g o i n g beyond t h e p r o t e c t i o n t h a t t h e s t a t u t e p r o v i d e s f o r 
c o n d i t i o n s g e n e r a l l y i n h e r e n t i n t h e work p l a c e o r f o r r e a s o n a b l e 
d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s . " 
(O&O p.8, c i t a t i o n s o m i t t e d ) . 

Both t h e t r e a t i n g p h y s i c i a n (Ex. 34) and Dr. Turco (Ex. 39 pp. 14-15) 
o p i n e d t h a t t h e d i s c i p l i n a r y a c t i o n s o f Mr. L i t z e r were u n r e a s o n a b l e . Given our 
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a d o p t i o n o f t h e Referee's f i n d i n g s on c r e d i b i l i t y , t h e r e i s no r e l i a b l e c o n t r a r y 
evidence'. 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f o r p r e v a i l i n g o v e r t h e i n 
s u r e r ' s r e q u e s t f o r r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e . ORS 6 5 6 . 3 8 2 ( 2 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y s e r v i c e s on 
r e v i e w i s $1250, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m 
a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 8, 1991 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $1,250, t o be p a i d by t h e i n s u r e r . 

A p r i l 30, 1992 C i t e as 44 Van N a t t a 898 (1992) 

I n t h e M a t t e r o f the-Compensation o f 
LEWIS L. SEAL, Claimant 
WCB Case No. 90-08065 

ORDER ON REVIEW 
- M e r r i l l Schneider, Claimant A t t o r n e y 
_ . , Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Menashe's o r d e r t h a t 
u p h e l d ' t h e i n s u r e r ' s October 9, 1990 back-up d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a back c o n d i t i o n . The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f t h e o r d e r t h a t : (1) d i r e c t e d i t t o pay c l a i m a n t an u n s p e c i f i e d amount o f 
t e m p o r a r y . t o t a l d i s a b i l i t y f o r t h e p e r i o d from October 27, 1989 t o Octo b e r 9, 
1990; and (2) assessed a p e n a l t y f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e r e s i s 
t a n c e t o t h e payment o f compensation. On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n , 
t e m p o r a r y t o t a l d i s a b i l i t y and p e n a l t i e s . We a f f i r m i n p a r t , r e v e r s e i n p a r t , 
and v a c a t e i n p a r t . 

FINDINGS OF FACT 

On December 7, 1988, c l a i m a n t s u f f e r e d a compensable m i d d l e and upper back 
i n j u r y w h i l e moving f r e i g h t f o r t h e i n s u r e d . C l a i m a n t was t r e a t e d by Dr. 
Eubanks, D.O., fro m December 22, 1988 u n t i l he r e t u r n e d t o r e g u l a r work on 
Fe b r u a r y 24, 1989. H i s c l a i m was c l o s e d by a June 14, 1989 D e t e r m i n a t i o n Order, 
w h i c h awarded t e m p o r a r y t o t a l d i s a b i l i t y , b u t no permanent d i s a b i l i t y . 

The c l a i m was reopened on August 23, 1989, a f t e r c l a i m a n t had r e t u r n e d t o 
Eubanks w i t h c o m p l a i n t s o f i n c r e a s e d back p a i n f o l l o w i n g a l o n g - h a u l t r i p . 
Eubanks r e p o r t e d t h a t he ex p e c t e d no change i n t h e p a t t e r n o f o c c a s i o n a l e p i 
sodes o f r e c u r r e n t muscle i n f l a m m a t i o n and r a p i d response t o s i n g l e v i s i t s o r 
v e r y s h o r t c o u r s e s o f t h e r a p y . The c l a i m was r e c l o s e d by an October 10, 1989 
D e t e r m i n a t i o n Order t h a t awarded a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y o n l y . 

On October 27, 1989, c l a i m a n t r e t u r n e d t o Eubanks, who p r o v i d e d p a l l i a t i v e 
c a r e and a u t h o r i z e d t i m e l o s s t h r o u g h October 30, 1989. On Jan u a r y 4, 1990, he 
i n f o r m e d t h e i n s u r e r t h a t he had seen c l a i m a n t " f o r p a l l i a t i v e m a n i p u l a t i v e 
t herapy", on f i v e s e p a r a t e o c c a s i o n s s i n c e September 1989, i n c l u d i n g O ctober 27, 
and n o t e d t h a t t h e " i n j u r y on December 7 t h * * * was, in d e e d , a new i n j u r y , and 
t h e e x t e n t t o wh i c h t h e p r e s e n t c o n d i t i o n m i g h t have been r e l a t e d t o t h e p r i o r 



Lewis L. S e a l , 44 Van N a t t a 898 (1992) 899 

a c c i d e n t w o u l d be min o r . " (Ex. 1 8 ) . The i n s u r e r responded t o Eubanks' l e t t e r 
as i f i t were.an a g g r a v a t i o n c l a i m and i s s u e d a d e n i a l d a t e d J anuary 24, 1990. 
I t s d e n i a l s t a t e d : 

" A g g r a v a t i o n i s a worsening o f one's c o n d i t i o n as a r e s u l t o f 
t h e o r i g i n a l i n j u r y and w i t h o u t any i n t e r v e n i n g a c c i d e n t o r i n c i 
d e n t . 

" I n r e v i e w i n g Dr. Eubanks' r e p o r t o f January 4, 1990, i t w ould 
appear t h a t a new i n j u r y o c c u r r e d on December 7, 1989. 

" T h e r e f o r e , a f t e r c a r e f u l c o n s i d e r a t i o n o f a l l i n f o r m a t i o n r e 
c e i v e d , we f i n d t h a t we cannot accept r e s p o n s i b i l i t y f o r t h i s a g g r a 
v a t i o n . " (Ex. 18A). 

On F e b r u a r y 19, 1990, Eubanks w r o t e t h e i n s u r e r and s t a t e d t h a t t h e r e had 
been no new i n j u r y i n December 1989, e x p l a i n i n g t h a t "December 7 t h " meant Decem
b e r 7, 1988, t h e d a t e o f c l a i m a n t ' s compensable i n j u r y . He f u r t h e r e x p l a i n e d 
t h a t h i s r e f e r e n c e t o a " p r i o r a c c i d e n t " r e f e r r e d t o an u n r e l a t e d i n j u r y c l a i m 
a n t had s u s t a i n e d i n A p r i l 1988. (Ex. 18B). Eubanks c o n t i n u e d t o t r e a t c l a i m 
a n t and a u t h o r i z e d t i m e l o s s from January 17 t o Februa r y 5, 1990. 

Based on Eubanks' c l a r i f i c a t i o n , t h e i n s u r e r s e n t a l e t t e r t o c l a i m a n t 
" r e s c i n d i n g t h e A g g r a v a t i o n D e n i a l o f January 24, 1990," and i n d i c a t i n g t h a t t h e 
" c l a i m i s now i n an accepted s t a t u s and b e n e f i t s w i l l be p a i d a c c o r d i n g l y . " 
(Ex. 18C). That same day, March 13, 1990, t h e i n s u r e r w r o t e Eubanks s e e k i n g t o 
d e t e r m i n e whether t h e d o c t o r ' s r e f e r e n c e t o p a r t i c u l a r t r e a t m e n t a d m i n i s t e r e d on 
Octo b e r 27 and November 20 meant t h a t c l a i m a n t ' s m e d i c a l c o n d i t i o n had a c t u a l l y 
worsened. 

I n response t o t h e i n s u r e r ' s l e t t e r , Eubanks r e p o r t e d t h a t c l a i m a n t ' s 
symptoms on October 27 and November 20 were p a r t o f t h e waxing and waning o f h i s 
c o n d i t i o n . (Ex. 2 0 ) . Based on t h a t r e p o r t , t h e i n s u r e r i s s u e d a back-up d e n i a l 
o f i t s March 13, 1990 acceptance, i n d i c a t i n g t h a t i t would "be u n a b l e t o reopen 
t h i s c l a i m as an a g g r a v a t i o n . " (Ex. 2 1 ) . 

From F e b r u a r y 5 t o August 16, 1990, Eubanks c o n t i n u e d t o a u t h o r i z e d i s 
c r e t e p e r i o d s o f t i m e l o s s . A t t h e t i m e o f h e a r i n g , c l a i m a n t had n o t r e c e i v e d 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s o t h e r t h a n t h a t a u t h o r i z e d by t h e D e t e r m i n a 
t i o n O r d e r s . 

On Oct o b e r 9, 1990, t h e i n s u r e r i s s u e d a n o t h e r a g g r a v a t i o n d e n i a l on t h e 
grou n d t h a t no c l a i m f o r an a g g r a v a t i o n had been f i l e d and t h a t c l a i m a n t ' s con
d i t i o n had n o t worsened. 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

B o t h p a r t i e s r a i s e numerous p r o c e d u r a l i s s u e s w i t h r e g a r d s t o t h e f i l i n g 
and p r o c e s s i n g o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . The i n s u r e r contends t h a t , de
s p i t e i t s e a r l i e r c l a i m s p r o c e s s i n g , c l a i m a n t never f i l e d a c l a i m f o r aggrava
t i o n . We d i s a g r e e . I n d e t e r m i n i n g whether an i n j u r e d w orker p e r f e c t s a c l a i m 
f o r an a g g r a v a t i o n under ORS 656.273, t h e o v e r r i d i n g concern i s w h e t h e r t h e c a r 
r i e r had s u f f i c i e n t n o t i c e t h a t i t had t o de t e r m i n e whether a w o r s e n i n g had 
o c c u r r e d . K r a j a c i c v. B l a z i n g Orchards, 84 Or App 127 ( 1 9 8 7 ) , H a r e t v. SAIF, 72 
Or App 688 ( 1 9 8 5 ) . W h i l e t h e i n s u r e r might have p r o p e r l y f o u n d t h a t Eubanks' 
m e d i c a l r e p o r t s were i n s u f f i c i e n t t o c o n s t i t u t e a c l a i m f o r an a g g r a v a t i o n , i t 
must have c o n c l u d e d t h a t h i s r e p o r t s p r o v i d e d s u f f i c i e n t n o t i c e o f a w o r s e n i n g 
because i t f i r s t d e n i e d and t h e n accepted t h e c l a i m on March 13, 1990. See 
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Haret' v. SAIF, s u p r a , 72 Or App a t 672, n o t e 1. A c c o r d i n g l y , we c o n c l u d e t h a t a 
c l a i m f o r an a g g r a v a t i o n was f i l e d and l i t i g a t e d and i s now p r o p e r l y b e f o r e us. 

C l a i m a n t contends t h a t t h e Referee e r r e d i n f i n d i n g t h a t t h e October 9, 
1990 back-up d e n i a l was p e r m i s s i b l e under t h e 1990 amendments t o ORS 6 5 6 . 2 6 2 ( 6 ) . 
A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t we need n o t address t h a t i s s u e 
because, even assuming t h a t t h e d e n i a l was p r o c e d u r a l l y p r o p e r , we f i n d i t im
p r o p e r on t h e m e r i t s and s e t i t a s i d e . 

The i n s u r e r b e a r s t h e burden o f p r o v i n g , by c l e a r and c o n v i n c i n g e v i d e n c e , 
t h a t t h e c l a i m i s n o t compensable. ORS 656.262(6). To c a r r y t h a t b u r d e n , i t 
r e l i e s on Eubanks' March 20, 1990 l e t t e r , w hich p r o v i d e s t h a t c l a i m a n t ' s d i s 
a b i l i t y was p a r t o f . t h e waxing and waning o f h i s c o n d i t i o n . The i n s u r e r main
t a i n s t h a t such a symptomatic w o r s e n i n g i s n o t s u f f i c i e n t under ORS 6 5 6 . 2 7 3 ( 8 ) , 
w h i c h r e q u i r e s a w o r k e r t o prove t h a t t h e w o r s e n i n g i s more t h a n t h e w a x i n g o r 
waning ; of. symptoms o f t h e c o n d i t i o n c o n t e m p l a t e d by t h e p r e v i o u s permanent d i s 
a b i l i t y award. The f a u l t w i t h t h a t argument, however, i s t h e f a c t t h a t c l a i m a n t 
has n o t been awarded any permanent d i s a b i l i t y . C o n sequently, no f u t u r e e x a c e r 
b a t i o n s r e s u l t i n g i n a l o s s o f e a r n i n g c a p a c i t y c o u l d have been c o n t e m p l a t e d , 
and .any subsequent change i n c l a i m a n t ' s c o n d i t i o n r e s u l t i n g i n t e m p o r a r y o r p e r 
manent l o s s o f e a r n i n g c a p a c i t y i s s u f f i c i e n t t o p r o v e i n c r e a s e d d i s a b i l i t y . 
See L o u i s A. Duchene, 41 Van N a t t a 2399 (1 9 8 9 ) . 

- The i n s u r e r a l s o contends t h a t Eubanks' m e d i c a l r e p o r t s i n d i c a t e t h a t 
c l a i m a n t ' s d i s a b i l i t y r e p r e s e n t e d o n l y a symptomatic w o r s e n i n g , and e v i d e n c e o f 
a symptomatic w o r s e n i n g i s n o t s u f f i c i e n t t o p r o v e an a g g r a v a t i o n . That a r g u 
ment i s w i t h o u t m e r i t . For purposes o f e s t a b l i s h i n g a compensable a g g r a v a t i o n 
c l a i m , "worsened c o n d i t i o n s " may t a k e t h e form o f e i t h e r a w o r s e n i n g o f t h e 
u n d e r l y i n g c o n d i t i o n o r a symptomatic wo r s e n i n g . Smith v. SAIF, 302 Or 396 
( 1 9 8 6 ) . Because t h e m e d i c a l r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s back symptoms-
became, e x a c e r b a t e d s i n c e t h e l a s t award o f compensation, r e s u l t i n g i n a tempo
r a r y l o s s o f e a r n i n g c a p a c i t y , c l a i m a n t i s e n t i t l e d t o a d d i t i o n a l compensation 
under ORS 656.273. 

I n s h o r t , we c o n c l u d e t h a t t h e i n s u r e r has f a i l e d i t s b u r den o f p r o v i n g , 
by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t t h e c l a i m i s n o t compensable. A c c o r d 
i n g l y , i t s back-up d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded f o r f u r t h e r 
p r o c e s s i n g a c c o r d i n g t o law. 

Temporary T o t a l D i s a b i l i t y 

; : , A t h e a r i n g , c l a i m a n t r a i s e d t h e i s s u e o f e n t i t l e m e n t t o b e n e f i t s f o r tem
p o r a r y d i s a b i l i t y . The Referee no t e d t h a t t h e r e was e v i d e n c e t h a t c l a i m a n t was 
n o t s c h e d u l e d t o work d u r i n g some p e r i o d o f t i m e l o s s a u t h o r i z a t i o n , b u t awarded 
such b e n e f i t s n o n e t h e l e s s , c o n c l u d i n g t h a t t h e i n s u r e r was o b l i g a t e d t o o b t a i n 
t h e n e c e s s a r y i n f o r m a t i o n t o pay c l a i m a n t t h e b e n e f i t s t o w h i c h he was e n t i t l e d . 
A l t h o u g h t h e i n s u r e r c h a l l e n g e s t h a t d e c i s i o n on r e v i e w , we d e c l i n e t o address 
t h e i s s u e a t t h i s t i m e . Having d e t e r m i n e d t h a t c l a i m a n t has s u s t a i n e d a com
p e n s a b l e a g g r a v a t i o n , we remand t h i s m a t t e r t o t h e i n s u r e r f o r c l a i m s p r o c e s s i n g 
a c c o r d i n g t o law. I t w ould be premature f o r us t o d e t e r m i n e c l a i m a n t ' s s u b s t a n 
t i v e e n t i t l e m e n t t o such b e n e f i t s p r i o r t o c l a i m c l o s u r e . 

P e n a l t i e s 

A p e n a l t y i s a s s e s s a b l e under ORS 656.262(10) when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." The r e a s o n a b l e n e s s o f a 
c a r r i e r ' s d e n i a l must be based upon t h e i n f o r m a t i o n a v a i l a b l e t o t h e c a r r i e r a t 
t h e t i m e o f t h e d e n i a l . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588 ( 1 9 8 8 ) ; 
P r i c e v. SAIF, 73 Or App 123, 126 n.3 ( 1 9 8 5 ) . The s t a n d a r d f o r d e t e r m i n i n g 
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w h e t h e r a d e n i a l i s unr e a s o n a b l e i s whether t h e c a r r i e r had a l e g i t i m a t e doubt 
as t o i t s l i a b i l i t y f o r t h e c l a i m . Brown v. Argonaut I n s u r a n c e Co., sup r a . 

The i n s u r e r d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m based upon Eubanks' r e p o r t 
t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n had not worsened. Based on t h a t e v i d e n c e , 
we c o n c l u d e t h a t t h e i n s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y f o r t h e 
c l a i m and, c o n s e q u e n t l y , f i n d t h e i n s u r e r ' s a c t i o n s t o have been r e a s o n a b l e . 
A c c o r d i n g l y , no p e n a l t y i s w a r r a n t e d . 

A t t o r n e y Fee a t H e a r i n g and on Review 

The R e f e r e e awarded a $1,500 assessed a t t o r n e y f e e f o r c l a i m a n t ' s coun
s e l ' s e f f o r t s i n o v e r t u r n i n g t h e i n s u r e r ' s A p r i l 6, 1990 a g g r a v a t i o n d e n i a l . 
Inasmuch as we a l s o a r e o v e r t u r n i n g t h e i n s u r e r ' s October 9, 1990 back-up d e n i a l 
o f t h e same a g g r a v a t i o n c l a i m , t h e a t t o r n e y f e e w i l l be supplemented a c c o r d 
i n g l y . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y 
i n g them t o t h i s case, we f i n d t h a t a rea s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g b o t h aggrava
t i o n d e n i a l s i s $2,500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , 
we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by 
t h e h e a r i n g r e c o r d and a p p e l l a t e b r i e f s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 25, 1991 i s a f f i r m e d i n p a r t , r e v e r s e d i n 
p a r t and v a c a t e d i n p a r t . The i n s u r e r ' s October 9, 1990 a g g r a v a t i o n d e n i a l i s 
s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r f o r f u r t h e r p r o c e s s i n g a c c o r 
d i n g t o law. I n l i e u o f t h e Referee's $1,500 assessed a t t o r n e y f e e , c l a i m a n t ' s 
c o u n s e l i s awarded a re a s o n a b l e a t t o r n e y f e e o f $2,500, t o be p a i d by t h e i n 
s u r e r . The Refere e ' s assessed p e n a l t y f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e 
d e n i a l i s r e v e r s e d . The Referee's temporary d i s a b i l i t y award i s v a c a t e d . The 
rem a i n d e r o f t h e o r d e r i s a f f i r m e d . 

A p r i l 30, 1992 : C i t e as 44 Van N a t t a 901 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY E. SHORES, Claimant 
. WCB Case No. 90-06677 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum, K i n s l e y and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . On r e v i e w , t h e 
i s s u e i s a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a back i n j u r y i n June 1988, when a p a t i e n t f e l l on her 
d u r i n g h er employment as a p s y c h i a t r i c a i d e . She t r e a t e d w i t h Dr. S c h u b e r t , 
c h i r o p r a c t o r . 

On J u l y 17, 1989, c l a i m a n t s u f f e r e d a low back i n j u r y , when she l i f t e d a 
50 pound bag o f dog f o o d a t work. By s t i p u l a t i o n , t h e i n s u r e r a c c e p t e d h er 
c l a i m f o r l u m b a r - p e l v i c s t r a i n . 
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C l a i m a n t c o n t i n u e d w o r k i n g f o r t h e employer u n t i l October 1989, when she 
a g g r a v a t e d h e r back symptoms u n l o a d i n g f r e i g h t . She t r e a t e d w i t h Dr. Sch u b e r t 
a g a i n . 

I n A p r i l 1990, c l a i m a n t began w o r k i n g f o r a n u r s i n g home. On J u l y 16, 
1990, she.'suf f e r e d a sudden onset o f back p a i n o f f work, w h i l e w a l k i n g home fr o m 
t h e l i b r a r y . 

Dr. Q u i j a n o , M.D., became c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . The n e x t day, 
he examined c l a i m a n t , o r d e r e d a CT scan and r e f e r r e d h er back t o Dr. Sch u b e r t 
f o r c h i r o p r a c t i c t r e a t m e n t . He a l s o r e f e r r e d her t o Dr. W h i t e , n e u r o s u r g e o n , 
who d i a g n o s e d a h e r n i a t e d d i s c a t L4-5. 

As o f J u l y 1990, c l a i m a n t had s u f f e r e d from back p a i n f o r t h r e e and one-
h a l f y e a r s . D u r i n g t h a t t i m e , she r e c e i v e d c h i r o p r a c t i c t r e a t m e n t s f a i r l y r e g u 
l a r l y , o f t e n t h r e e o r f o u r t r e a t m e n t s per week, exce p t f o r a h i a t u s between mid-
November 1989 and J u l y 1990. 

C l a i m a n t s t a r t e d a new j o b as a r e s t o r a t i v e a i d e a t a n u r s i n g home i n 
December 1990. 

CONCLUSIONS OF LAW AND OPINION 
Scope o f Review 

C l a i m a n t contends t h a t t h e i n s u r e r r a i s e d a new r a t i o n a l e f o r i t s d e n i a l 
on r e v i e w and t h a t we s h o u l d c o n f i n e o u r s e l v e s t o c o n s i d e r a t i o n o f t h e " l a c k o f 
w o r s e n i n g " b a s i s s e t o u t i n t h e d e n i a l . (See Ex. 2 5 ) . We a r e n o t so persuaded. 

•Claimant c o r r e c t l y s t a t e s t h a t t h e b a s i s f o r t h e w r i t t e n d e n i a l i s an 
a l l e g e d absence o f wo r s e n i n g . However, we conclu d e t h a t t h e r e l a t e d i s s u e con
c e r n i n g t h e c a u s a l c o n n e c t i o n between c l a i m a n t ' s c u r r e n t c o n d i t i o n and t h e 
ac c e p t e d c o n d i t i o n was a d e q u a t e l y r a i s e d b e f o r e t h e R e f e r e e . Cf. Stevenson v. 
Blu e Cross o f Oregon, 108 Or App 247, 252 (19 9 1 ) . I n r e a c h i n g t h i s c o n c l u s i o n , 
we n o t e t h a t a t . t h e o u t s e t o f t h e h e a r i n g , c l a i m a n t ' s c o u n s e l s t a t e d t h a t t h e 
i s s u e s i n c l u d e d t h e " c o m p e n s a b i l i t y o f an a l l e g e d a g g r a v a t i o n f . ] " ( T r . 3 ) . 
P r i o r t o t h e t a k i n g o f t e s t i m o n y , t h e i n s u r e r s t a t e d i t s p o s i t i o n t h a t " t h e 
[ a g g r a v a t i o n ] d e n i a l s h o u l d be a f f i r m e d , because t h e r e ' s no p r o o f t h a t t h e con
d i t i o n t h a t has been a c c e p t e d — - t h e c o n d i t i o n t h a t i s t h e c l a i m , has worsened." 
( T r . 8 ) . C l a i m a n t d i d n o t o b j e c t t o t h e i n s u r e r ' s s t a t e m e n t o f t h e i s s u e and 
c a u s a t i o n was f u l l y l i t i g a t e d . Under such c i r c u m s t a n c e s , we f i n d c l a i m a n t ' s 
a p p a r e n t c l a i m o f u n f a i r s u r p r i s e t o be unfounded. C o n s e q u e n t l y , we address t h e 
i n s u r e r ' s c a u s a t i o n defense. Cf. Eugene L. M a l l o r v , 43 Van N a t t a 1317 ( 1 9 9 1 ) ; 
a l s o c f . Gunther H. J a c o b i , 41 Van N a t t a 1031 (19 8 9 ) . 

A g g r a v a t i o n 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e a 
worsened c o n d i t i o n r e s u l t i n g from t h e i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) ; P e r r y 
v. SAIF, 307 Or 654 ( 1 9 8 9 ) . 

I n t h e p r e s e n t case, t h e r e i s no r e a l d i s p u t e o v e r t h e w o r s e n i n g element 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . The Referee d e c i d e d t h a t c l a i m a n t c a r r i e d h er 
burden c o n c e r n i n g t h e c a u s a t i o n element, because " [ t ] h e r e i s no r e a l e v i d e n c e 
t h a t c l a i m a n t ' s d i s c -pathology d e r i v e s f r o m a n y t h i n g o t h e r t h a n h er o n - t h e - j o b 
i n j u r y [ . ] " (O&O, p. 4 ) . We d i s a g r e e . 

C l a i m a n t ' s burden r e g a r d i n g c o m p e n s a b i l i t y i s n o t c a r r i e d by s i m p l y d i s 
p r o v i n g o t h e r p o s s i b l e c a u s a l e x p l a n a t i o n s . ORS 656.266. Here, c o n s i d e r i n g t h e 
number o f p o t e n t i a l c a u s a l f a c t o r s , p a r t i c u l a r l y p r e v i o u s back i n j u r i e s and 
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o t h e r work e x p o s u r e s , t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n . Thus, 
r e s o l u t i o n o f t h i s i s s u e r e q u i r e s e x p e r t m e d i c a l e v i d e n c e . U r i s v. Compensation 
Department, 247 Or 420, 424 (19 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or 
App 105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 (1986). 

The o n l y m e d i c a l e v i d e n c e r e l a t i n g c l a i m a n t ' s c u r r e n t back c o n d i t i o n t o 
her 1989 i n j u r y i s t h e o p i n i o n o f Dr. Schubert, t r e a t i n g c h i r o p r a c t o r . Dr. 
S c h u b e r t o p i n e d : "There i s no evidence o f i n t e r v e n i n g i n j u r y f r o m [ c l a i m a n t ' s ] 
p r e s e n t employment o r any o f f - t h e - j o b a c t i v i t i e s . S ince t h i s p a t i e n t r e p o r t e d 
t o t h i s o f f i c e on J u l y 18, 1989, her h i s t o r y o f symptoms and a c t i v i t i e s have 
been c o n s i s t e n t as has her e x a m i n a t i o n f i n d i n g s and t h e r e c e n t CT scan o f J u l y 
19, 1990, i n d i c a t i n g a h i g h m e d i c a l p r o b a b i l i t y t h a t [ c l a i m a n t ] d i d s u s t a i n d i s c 
h e r n i a t i o n as a r e s u l t o f her o n - t h e - j o b [ i n j u r y ] o f J u l y 17, 1989." (Ex. 2 3 ) . 

A l t h o u g h we g e n e r a l l y d e f e r t o t h e o p i n i o n o f a t r e a t i n g p h y s i c i a n , t h e r e 
a r e p e r s u a s i v e reasons n o t t o do so i n t h i s case. See Weil a n d v. SAIF, 64 Or 
App 810 ( 1 9 8 3 ) . We acknowledge a t t h e o u t s e t t h a t Dr. Schubert was i n a good 
p o s i t i o n t o e v a l u a t e c l a i m a n t a f t e r t h e 1988 and 1989 i n j u r i e s . However, we a r e 
n o t persuaded by h i s r e a s o n i n g , s p e c i f i c a l l y , h i s st a t e m e n t t h a t c l a i m a n t ' s con
s i s t e n t symptoms, a c t i v i t i e s , and f i n d i n g s s u p p o r t t h e c o n c l u s i o n t h a t t h e r e i s 
a " h i g h m e d i c a l p r o b a b i l i t y " o f a c a u s a l c o n n e c t i o n between c l a i m a n t ' s 1989 low 
back s t r a i n and her c u r r e n t h e r n i a t e d d i s c . T h i s i s c u r i o u s l y i n c o n s i s t e n t w i t h 
h i s comment t h a t he had never t e s t e d her f o r d i s c h e r n i a t i o n e a r l i e r because she 
had responded f a v o r a b l y t o t r e a t m e n t addressed t o a s p r a i n o r s t r a i n w i t h j o i n t 
d y s f u n c t i o n and s u b l u x a t i o n s . I n s t e a d , we f i n d , as we have i n t h e p a s t , t h a t a 
m e d i c a l o p i n i o n based on such c o n s i s t e n c y i s s p e c u l a t i v e . See C a r o l A. Haves, 
43 Van N a t t a 2696 ( 1 9 9 1 ) . 

I n a d d i t i o n , we n o t e t h a t Dr. Schubert had a p p a r e n t l y t r e a t e d c l a i m a n t f o r 
t h e June 1988 i n j u r y f o r one and o n e - h a l f years and t h a t h i s t r e a t m e n t f o r t h e 
1988 i n j u r y t h e r e f o r e o v e r l a p p e d h i s t r e a t m e n t f o r t h e J u l y 1989 i n j u r y . (See 
Ex. 20a) However, Dr. Schubert does n o t e x p l a i n whether o r how he was a b l e t o 
d i s t i n g u i s h between t h e two i n j u r i e s as p o t e n t i a l causes f o r c l a i m a n t ' s c u r r e n t 
h e r n i a t e d d i s c . A m e d i c a l o p i n i o n which l a c k s e x p l a n a t i o n i s n o t p e r s u a s i v e . 
See Moe v. C e i l i n g Systems, 44 Or App 429, 433 ( 1 9 8 0 ) . Moreover, even assuming 
t h a t t h e two back i n j u r i e s were independent o f each o t h e r , we a g a i n n o t e , con
t r a r y t o Dr. S c h u b e r t ' s r e a s o n i n g , t h a t a l a c k o f e v i d e n c e o f an " i n t e r v e n i n g " 
i n j u r y i s n o t s u f f i c i e n t t o e s t a b l i s h c o m p e n s a b i l i t y . See ORS 656.266. 
F i n a l l y , we n o t e t h a t Dr.. Schubert f a i l e d t o e x p l a i n why c l a i m a n t ' s h e r n i a t e d 
d i s c i s r e l a t e d t o her 1989 i n j u r y , i n view o f t h e f a t t h a t i t was n o t d i s c o v 
e r e d o r d i d n o t oc c u r f o r a ye a r . For t h e s e reasons, we c o n c l u d e t h a t Dr. 
S c h u b e r t ' s o p i n i o n i s n o t w e l l - r e a s o n e d . T h e r e f o r e , we do n o t r e l y on i t . See 
Somers v. SAIF, 77 Or App 259 (1986). 

C l a i m a n t t e s t i f i e d t h a t her p a i n a f t e r t h e most r e c e n t e x a c e r b a t i o n was 
t h e same p a i n she had s u f f e r e d a f t e r t h e 1989 i n j u r y and t h a t she d i d n o t have 
r i g h t l e g p a i n u n t i l t h e 1989 i n j u r y . On t h e o t h e r hand, we n o t e t h a t t h e I n d e 
pendent C h i r o p r a c t i c C o n s u l t a n t s (ICC) r e c o r d e d c l a i m a n t ' s h i s t o r y t h a t she f e l t 
a bout t h e same on January 2, 1990 as she had p r i o r t o t h e J u l y 1989 l i f t i n g 
i n c i d e n t . (Ex. 8-1) Upon e x a m i n a t i o n , t h e ICC p h y s i c i a n s a l s o r e p o r t e d f u l l 
lumbar range o f m o t i o n . (Ex. 8-2). They o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y and t h a t she e x h i b i t e d no e v i d e n c e o f im p a i r m e n t r e l a t e d t o 
t h e 1989 s t r a i n . (Ex. 8-3). A l t h o u g h t h e y recommended t h a t c l a i m a n t r e t u r n t o 
r e s t r i c t e d work, t h e y s t a t e d t h a t t h e i r recommendations were "based upon p r e 
e x i s t i n g l u m b a r i z a t i o n o f S I . . . u n a s s o c i a t e d w i t h her r e c e n t s t r a i n i n j u r y . " 
( I d . ) Under t h e s e c i r c u m s t a n c e s , we conclude t h a t i t i s as l i k e l y as n o t t h a t 
c l a i m a n t ' s r e c e n t l y d i s c o v e r e d d i s c h e r n i a t i o n i s r e l a t e d t o a cause o t h e r t h a n 
her 1989 s t r a i n i n j u r y . T h e r e f o r e , c l a i m a n t has n o t c a r r i e d her b u r d e n o f 
p r o o f . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 24, 1991 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s r e i n s t a t e d and u p h e l d . The R e f e r e e ' s 
award o f an a t t o r n e y f e e f o r p r e v a i l i n g over t h a t d e n i a l i s a l s o r e v e r s e d . 

Board Member Gunn d i s s e n t i n g . 

I must d i s a g r e e w i t h my r e s p e c t e d c o l l e a g u e s . F i r s t , c o n t r a r y t o t h e 
m a j o r i t y ' s f i n d i n g s o f f a c t , t h e i n s u r e r d i d n o t a c c e p t o n l y a l u m b a r - p e l v i c 
s t r a i n . The e x a c t words o f t h e s t i p u l a t i o n a r e "an i n j u r y t o h e r lumbar s p i n e " 
(See Ex. 13.1> l i n e 1 2 ) . The m a j o r i t y m i s a p p l i e s t h e e v i d e n t i a r y s t a n d a r d f o r 
c o m p e n s a b i l i t y o f an i n j u r y o r d i s e a s e c l a i m under ORS 656.266 t o t h e e v i d e n 
t i a r y s t a n d a r d f o r c o m p e n s a b i l i t y o f an a g g r a v a t i o n c l a i m under ORS 656.273. 
The s t a n d a r d f o r p r o v i n g c a u s a t i o n under ORS 656.266 i s n o t a l e g a l element o f 
p r o o f r e q u i r e d f o r an a g g r a v a t i o n t o be compensable, and i t s a p p l i c a t i o n t o an 
a g g r a v a t i o n c l a i m i s n o t s u p p o r t e d by t h e c l e a r , unambiguous t e r m s o f t h e 
s t a t u t e . The law o n l y r e q u i r e s t h a t t h e worsened c o n d i t i o n r e s u l t f r o m t h e 
o r i g i n a l i n j u r y . See ORS 656.273(1). 

That showing i s b u t one element o f c o m p e n s a b i l i t y o f an a g g r a v a t i o n c l a i m . 
C o m p e n s a b i l i t y o f an a g g r a v a t i o n c l a i m r e q u i r e s o t h e r e l e m e n t s s e p a r a t e and d i s 
t i n g u i s h a b l e f r o m i n j u r y o r o c c u p a t i o n a l d i s e a s e c l a i m s . 

F i r s t , ORS 656.273 was amended i n 1990 t o s e t f o r t h new r e q u i r e m e n t s t o 
e s t a b l i s h a compensable a g g r a v a t i o n under law: (1) t h e w o r s e n i n g must be e s t a b 
l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s ; and (2) t h e worsen
i n g must be more t h a n a waxing and waning o f symptoms o f t h e c o n d i t i o n contem
p l a t e d by t h e p r e v i o u s award o f compensation. 

C l a i m a n t has s a t i s f i e d b o t h r e q u i r e m e n t s . There i s no d i s p u t e t h a t c l a i m 
a n t has p r o v e n a worsened c o n d i t i o n by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . There i s a l s o no d i s p u t e t h a t c l a i m a n t ' s h e r n i a t e d d i s c c o n d i t i o n i s 
beyond a mere waxi n g and waning o f symptoms c o n t e m p l a t e d by t h e p r e v i o u s award. 

The a g g r a v a t i o n s t a t u t e a l s o p r o v i d e s : " [ I ] f t h e m a j or c o n t r i b u t i n g cause 
o f t h e worsened c o n d i t i o n i s an i n j u r y n o t o c c u r r i n g w i t h i n t h e c o u r s e and scope 
o f employment, t h e w o r s e n i n g i s n o t compensable." ORS 6 5 6 . 2 7 3 ( 1 ) . I w o u l d h o l d 
t h a t t h e c l e a r language o f 656.266 o n l y a p p l i e s t o i n j u r y o r o c c u p a t i o n a l d i s 
ease c l a i m s , and f o r t h e reasons s t a t e d i n my d i s s e n t i n E l i z a b e t h Bonar-Hanson, 
43 Van N a t t a 2578 ( 1 9 9 1 ) , t h e burden t o prove t h a t a non-work i n j u r y i s t h e 
m a j o r c o n t r i b u t i n g cause o f t h e worsening r e s t s w i t h t h e i n s u r e r . 

I n t h i s case t h e r e i s no e v i d e n c e t h a t any i n j u r y o u t s i d e t h e c o u r s e and 
scope o f employment ever o c c u r r e d . T h e r e f o r e , as a m a t t e r o f law, I w o uld f i n d 
t h a t c l a i m a n t has met a l l o f t h e r e q u i r e m e n t s s e t f o r t h above f o r e s t a b l i s h i n g a 
compensable a g g r a v a t i o n c l a i m . 

T u r n i n g t o t h e q u e s t i o n o f whether t h e worsened c o n d i t i o n r e s u l t e d f r o m 
t h e o r i g i n a l i n j u r y , I agree t h a t t h e i s s u e i s a complex m e d i c a l q u e s t i o n . 
Thus, r e s o l u t i o n o f t h i s i s s u e r e q u i r e s e x p e r t m e d i c a l e v i d e n c e . U r i s v. 
Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co. , 76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . 

As t h e m a j o r i t y d i s c u s s e d , Dr. Schubert, t h e t r e a t i n g c h i r o p r a c t o r , r e 
l a t e s c l a i m a n t ' s c u r r e n t back c o n d i t i o n t o her 1989 i n j u r y . He n o t e d t h e ab
sence o f any e v i d e n c e o f an i n t e r v e n i n g i n j u r y f r o m employment o r o f f - w o r k 
a c t i v i t i e s . He a l s o n o t e d t h a t c l a i m a n t ' s h i s t o r y o f symptoms and a c t i v i t i e s , 
h e r e x a m i n a t i o n f i n d i n g s and CT scan r e s u l t s have a l l been c o n s i s t e n t . He 
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t h e r e f o r e opined t h a t her d i s c h e r n i a t i o n was the r e s u l t of her J u l y 17, 1989 
i n j u r y . (Ex. 2 3 ) . 

We g i v e g r e a t e r weight to the opinion of claimant's t r e a t i n g doctor, un
l e s s t h e r e a r e p e r s u a s i v e reasons not to do so. Weiland v. SAIF, 64 Or App 810, 
814 (1983). I n a s s e s s i n g the persuasiveness of a medical opinion, we consi d e r 
t h r e e b a s i c f a c t o r s : the source of the opinion, i t s f a c t u a l b a s i s and i t s l o g i 
c a l f o r c e . E a r l M. Brown, 41 Van Natta 2287, 291 (1989). I n t h i s c a s e , I do 
not f i n d any reason to r e j e c t the opinion of the cla i m a n t ' s t r e a t i n g doctor. I 
would a l s o p o i n t out t h a t the i n s u r e r o f f e r e d t h a t evidence and waived c r o s s -
examination of Dr. Schubert. 

Turning to Dr. Schubert's opinion, I f i n d i t to be d i s p o s i t i v e f o r the 
f o l l o w i n g reasons. As the m a j o r i t y points out, Dr. Schubert was i n the best 
p o s i t i o n t o e v a l u a t e claimant because he has been her t r e a t i n g p h y s i c i a n a f t e r 
both her 1988 and 1989 i n j u r i e s . He a l s o did not concur with the f i n d i n g s of 
the Independent C h i r o p r a c t i c Consultants' medical r e p o r t . (See Ex. 18a). T h i s 
r e p o r t i s mentioned by the m a j o r i t y and seems to i n f e r t h a t claimant had a pre
e x i s t i n g c o n d i t i o n before the 1989 i n j u r y . I acknowledge the m a j o r i t y ' s con
c e r n s t h a t Dr. Schubert's d i d not e x p l a i n the s p e c i f i c mechanism of the 1989 i n 
j u r y and how i t r e l a t e s t o the cur r e n t d i s c h e r n i a t i o n , and t h a t he d i d not ex
p l a i n how he could d i s t i n g u i s h the worsened c o n d i t i o n from -the 1988 and 1989 i n 
j u r i e s and why he d i d not order c e r t a i n d i a g n o s t i c t e s t or f i n d the d i s c h e r n i a 
t i o n sooner. 

Those are e x c e l l e n t questions, but they were not asked. The f a i l u r e of 
the r e c o r d to answer those questions should n e i t h e r d i m i n i s h the p e r s u a s i v e n e s s 
of the evidence o f f e r e d nor c o n s t i t u t e a f a i l u r e of proof by c l a i m a n t . 

For t h e s e reasons, I r e s p e c t f u l l y d i s s e n t . 

May 6, 1992 C i t e as 44 Van Natta 905 (1992) 

I n the Matter of the Compensation of 
GLADYS M. THEODORE, Claimant 

WCB Case No. 90-20641 
CORRECTED ORDER ON REVIEW 

P a t r i c k L a v i s , Claimant Attorney 
Meyers & Radler, Defense Attorneys 

Reviewed by the Board en banc. 

The s e l f - i n s u r e d employer requests review of those p o r t i o n s of Referee 
M i l l s ' - order t h a t : (1) s e t as i d e i t s p a r t i a l d e n i a l of a l l e g e d l y p a l l i a t i v e 
medical s e r v i c e s provided s i n c e J u l y 1990; and (2) a s s e s s e d p e n a l t i e s and a t t o r 
ney f e e s f o r an a l l e g e d l y unreasonable d e n i a l . Claimant c r o s s - r e q u e s t s review 
of the p o r t i o n of the order t h a t upheld the employer's d e n i a l of her aggravation 
c l a i m . On review, the i s s u e s are aggravation, medical s e r v i c e s and p e n a l t i e s 
and a t t o r n e y f e e s . We a f f i r m i n p a r t , r e v e r s e i n part and vaca t e i n p a r t . 

FINDINGS OF FACT 

We adopt the Referee's "Findings of F a c t " with the f o l l o w i n g m o d i f i c a t i o n . 

The second sentence i n the second f u l l paragraph on page two i s r e p l a c e d 
w i t h : Claimant complained t h a t she was having a new problem w i t h her knee, t h a t 
being "give way" of the knee, which caused her to f a l l without warning. 
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CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e law 

C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was con
vened a f t e r J u l y 1, 1990. A c c o r d i n g l y , t h i s m a t t e r i s p r o p e r l y a n a l y z e d under 
t h e Workers' Compensation Law as amended, e f f e c t i v e J u l y 1, 1990. Or Laws 1990 
( S p e c i a l S e s s i o n ) , ch. 2, 54; I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 

A g g r a v a t i o n 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) . Wors
ened symptoms may be s u f f i c i e n t t o c a r r y c l a i m a n t ' s burden, i f c l a i m a n t p r o v e s 
t h a t she i s more d i s a b l e d , t e m p o r a r i l y o r pe r m a n e n t l y , s i n c e t h e l a s t a r r a n g e 
ment o f compensation. Smith v. SAIF, 302 Or 396, 401 ( 1 9 8 6 ) . Because t h i s 
c l a i m i n v o l v e s t h e knee, a scheduled body p a r t , "more d i s a b l e d " means i n c r e a s e d 
l o s s o f use o r f u n c t i o n o f t h e knee. ORS 656.214; I n t e r n a t i o n a l Paper Co. v. 
T u r n e r , 304 Or 354 ( 1 9 8 7 ) , on rem 91 Or App 91 ( 1 9 8 8 ) ; see J e f f r y D. Morgan, 43 
Van N a t t a 2348 ( 1 9 9 1 ) . F u r t h e r , t h e worsened c o n d i t i o n must be e s t a b l i s h e d by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

I n t h e p r e s e n t case, a November 13, 1989 D e t e r m i n a t i o n Order awarded tem
p o r a r y , b u t n o t permanent, d i s a b i l i t y compensation and foun d c l a i m a n t ' s c o n d i 
t i o n m e d i c a l l y s t a t i o n a r y on September 18, 1989. (Ex. 1 1 ) . C l a i m a n t r e q u e s t e d 
a h e a r i n g , r a i s i n g t h e i s s u e o f t h e e x t e n t o f her schedul e d permanent p a r t i a l 
d i s a b i l i t y . The r e q u e s t was d i s m i s s e d p u r s u a n t t o a March 22, 1990 S t i p u l a t i o n 
and O rder, w h i c h awarded c l a i m a n t 5 p e r c e n t scheduled permanent p a r t i a l d i s a b i l 
i t y f o r h e r r i g h t knee c o n d i t i o n . The S t i p u l a t i o n was t h e l a s t arrangement o f 
compensation p r i o r t o t h e c l a i m e d worsening. 

C l a i m a n t has s u f f e r e d from c o n t i n u i n g r i g h t knee p a i n s i n c e she was de
c l a r e d m e d i c a l l y s t a t i o n a r y as o f September 18, 1989. She r e p o r t e d t h a t she had 
some " l o c k i n g " o f her r i g h t knee f o l l o w i n g her May 1 1 , 1989 s u r g e r y and t h a t her 
knee sometimes f e l t as though i t would g i v e way. (Exs. 4-3, 4-6, 9 ) . However, 
c l a i m a n t t e s t i f i e d t h a t t h o s e problems "stopped," f o r a l m o s t a y e a r . ( T r . 1 0 ) . 
She a g a i n sought t r e a t m e n t i n t h e summer o f 1990, because o f knee " g i v e way" 
wh i c h r e s u l t e d i n f a l l s . I d . She contends t h a t her knee " g i v e way" c o n s t i t u t e s 
a new symptom w h i c h e s t a b l i s h e s a worsening under ORS 656.273, and f u r t h e r , t h a t 
her c l a i m i s s u p p o r t e d by o b j e c t i v e f i n d i n g s , i . e . , her f a l l s . We d i s a g r e e . 

A l t h o u g h i n c r e a s e d symptoms o f a compensable c o n d i t i o n may be s u f f i c i e n t 
t o e s t a b l i s h a compensable wor s e n i n g , c l a i m a n t ' s t e s t i m o n y r e g a r d i n g h e r symp
toms i s n o t s u f f i c i e n t t o c a r r y her burden i n t h e p r e s e n t case. Our c o n c l u s i o n 
i n t h i s r e g a r d i s based on t h e m e d i c a l e v i d e n c e , w h i c h does n o t c o n t a i n o b j e c 
t i v e f i n d i n g s s u p p o r t i n g t h e c l a i m o f worsened c o n d i t i o n r e s u l t i n g f r o m t h e 
o r i g i n a l i n j u r y . 

The m e d i c a l e v i d e n c e c o n c e r n i n g c l a i m a n t ' s c u r r e n t r i g h t knee problems 
comes p r i m a r i l y f r o m Dr. Ba s k i n , o r t h o p e d i s t . I n J u l y 1990, B a s k i n r e p o r t e d 
c l a i m a n t ' s h i s t o r y t h a t " s i n c e her s u r g e r y she has c o n t i n u e d t o have d i f f i c u l t y 
w i t h h e r knee, i n t e r m i t t e n t c a t c h i n g w i t h f l e x i o n - e x t e n s i o n and f e e l i n g weak." 
Due t o her " p e r s i s t e n t symptoms," c l a i m a n t r e q u e s t e d B a s k i n ' s e v a l u a t i o n . 
(Ex. 1 3 - 1 ) . A l t h o u g h B a s k i n r e p o r t e d c l a i m a n t ' s h i s t o r y t h a t h er r i g h t knee 
o c c a s i o n a l l y gave o u t fro m under her, he was n o t sure t h a t she s u f f e r e d "any 
s i g n i f i c a n t w o r s e n i n g . " (Ex. 24A). I n s t e a d , he o p i n e d t h a t " [ i ] t i s j u s t t h a t 
i t has never g o t t e n b e t t e r . " I d . I n December 1990, B a s k i n s t a t e d t h a t he c o u l d 
n o t " c l i n i c a l l y p i c k up any aspects o f wo r s e n i n g ; however, she f e e l s t h a t she i s 
worse and more l i m i t e d . " (Ex. 2 6 ) . 
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Dr. Kaesche examined c l a i m a n t i n January 1991 and acknowledged t h a t c l a i m 
a n t has " p e r s i s t e n t symptoms," b u t op i n e d t h a t her c o m p l a i n t s were d i s p r o p o r 
t i o n a t e w i t h her o b j e c t i v e f i n d i n g s . (Ex. 28 - 3 ) . Kaesche a l s o s t a t e d t h a t 
c l a i m a n t had "remained" m e d i c a l l y s t a t i o n a r y . (Ex. 2 8 - 4 ) . 

I n t h e p r e s e n t case, c l a i m a n t ' s c u r r e n t " g i v e way" symptoms may o r may n o t 
be "new." A l t h o u g h , b o t h Drs. Baskin and Kaesche acknowledged c l a i m a n t ' s com
p l a i n t s , n e i t h e r o p i n e d t h a t c l a i m a n t s u f f e r e d a w o r s e n i n g o f symptoms o r t h e 
u n d e r l y i n g c o n d i t i o n s u p p o r t e d by o b j e c t i v e f i n d i n g s . Cf. Suzanne R o b e r t s o n , 43 
Van N a t t a 1505 ( 1 9 9 1 ) ; Robert Leatherman, 43 Van N a t t a 1678 ( 1 9 9 1 ) . A c c o r d 
i n g l y , we agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a com
p e n s a b l e a g g r a v a t i o n c l a i m . 

M e d i c a l S e r v i c e s 

A t h r e s h o l d i s s u e n o t r a i s e d by e i t h e r p a r t y i s whether, i n l i g h t o f t h e 
1990 amendments t o t h e w o r k e r s ' compensation s t a t u t e s , t h i s forum has j u r i s d i c 
t i o n t o r e s o l v e t h i s d i s p u t e over m e d i c a l s e r v i c e s t h a t t h e employer contends 
a r e p a l l i a t i v e and, t h e r e f o r e , n o t compensable under ORS 656.245 and t h e r e l e 
v a n t a d m i n i s t r a t i v e r u l e s . We conclude t h a t o r i g i n a l j u r i s d i c t i o n o v e r t h i s 
d i s p u t e l i e s w i t h t h e D i r e c t o r and v a c a t e t h a t p o r t i o n o f t h e Re f e r e e ' s o r d e r . 

As a g e n e r a l m a t t e r , t h e Board, and t h u s our He a r i n g s D i v i s i o n , has j u r i s 
d i c t i o n o v e r m a t t e r s c o n c e r n i n g a c l a i m , which i s d e f i n e d as t h o s e m a t t e r s 
w h e r e i n a c l a i m a n t ' s r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e o f , i s 
d i r e c t l y a t i s s u e . ORS 656.704(3); ORS 656.726(2); see A s h l e y v. U n i v e r s i t y o f 
Oregon, 100 Or App 588 (19 9 0 ) . However, under t h e 1990 amendments t o t h e work
e r s ' compensation law, " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n c l u d e any d i s p u t e 
r e g a r d i n g m e d i c a l t r e a t m e n t o r fees " f o r which a r e s o l u t i o n p r o c e d u r e i s o t h e r 
w i s e p r o v i d e d " i n ORS Chapter 656. ORS 656.704(3). I n t h i s r e g a r d , ORS 656.327 
p r o v i d e s , i n p a r t : 

" ( l ) ( a ) I f an i n j u r e d worker, an i n s u r e r o r s e l f - i n s u r e d em
p l o y e r o r d i r e c t o r b e l i e v e s t h a t an i n j u r e d worker i s r e c e i v i n g med
i c a l t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n 
v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s and 
wi s h e s r e v i e w o f t h e t r e a t m e n t by t h e d i r e c t o r , t h e i n j u r e d w o r k e r , 
i n s u r e r , s e l f - i n s u r e d employer s h a l l so n o t i f y t h e p a r t i e s and t h e 
d i r e c t o r . " 

The p h r a s e " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s 
r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s " i s n o t s t a t u t o r i l y d e f i n e d and 
t h e scope o f i t s p l a i n meaning i s s i g n i f i c a n t . Thus, i n c o n s t r u i n g t h e p r o v i 
s i o n , we have r e l i e d on l e g i s l a t i v e h i s t o r y , which i n d i c a t e d t h a t t h e purpose o f 
ORS 656.327 was t o remove q u e s t i o n s c o n c e r n i n g t h e a p p r o p r i a t e n e s s o f m e d i c a l 
t r e a t m e n t f r o m t h e l i t i g a t i o n process and a l l o w such d e c i s i o n s t o be made by a 
p h y s i c i a n r a t h e r t h a n a r e f e r e e . See M i n u t e s , I n t e r i m S p e c i a l Committee on 
Workers' Compensation, May 3, 1990, Tape 3, Side A a t 75. A c c o r d i n g l y , we have 
c o n c l u d e d t h a t ORS 656.327 p r o v i d e s a r e s o l u t i o n p r o c e d u r e f o r t h o s e m e d i c a l 
t r e a t m e n t d i s p u t e s t h a t a r e a p p r o p r i a t e f o r r e v i e w by a m e d i c a l p a n e l , such as 
t h e r e a s o n a b l e n e s s and n e c e s s i t y o f m e d i c a l t r e a t m e n t f o r a compensable c o n d i 
t i o n . See S t a n l e y Meyers, 43 Van N a t t a 2643 (1 9 9 1 ) . For t h e same r e a s o n , we 
have a l s o c o n c l u d e d t h a t ORS 656.327 does n o t govern m e d i c a l t r e a t m e n t d i s p u t e s 
t h a t p r i m a r i l y i n v o l v e l e g a l a n a l y s i s , such as t h e c a u s a l r e l a t i o n s h i p between 
t h e need f o r t h e t r e a t m e n t and t h e compensable i n j u r y . See M i c h a e l A. Jaguay, 
44 Van N a t t a 173 ( 1 9 9 2 ) . 

The d i s p u t e a t i s s u e here i n v o l v e s t h e q u e s t i o n o f whether c l a i m a n t ' s med
i c a l t r e a t m e n t s a r e p a l l i a t i v e , r a t h e r t h a n c u r a t i v e . I f f o u n d p a l l i a t i v e , such 
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c a r e i s g e n e r a l l y n o t compensable w i t h o u t p r i o r a p p r o v a l f r o m t h e c a r r i e r o r 
D i r e c t o r . ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) . We f i n d t h a t such a d i s p u t e g e n e r a l l y concerns 
t h e e f f e c t i v e n e s s and a p p r o p r i a t e n e s s o f t h e m e d i c a l t r e a t m e n t a t i s s u e and, 
t h e r e f o r e , b e l i e v e t h a t i t l i e s w i t h i n t h o s e m a t t e r s t h e l e g i s l a t u r e i n t e n d e d t o 
be r e s o l v e d by a p h y s i c i a n , r a t h e r t h a n a r e f e r e e . A c c o r d i n g l y , because a p r o 
c e e d i n g f o r r e s o l v i n g t h i s m e d i c a l t r e a t m e n t i s o t h e r w i s e p r o v i d e d i n ORS 
656.327, we h o l d t h a t o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . 

We v a c a t e t h e Referee's d e c i s i o n i n s o f a r as i t p u r p o r t s t o s e t a s i d e t h e 
employer's d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e c l a i m , f o r t h e d e n i a l d i d n o t 
r a i s e a m a t t e r c o n c e r n i n g a c l a i m w i t h i n t h e j u r i s d i c t i o n o f t h e H e a r i n g s D i v i 
s i o n . We a l s o v a c a t e t h e Referee a t t o r n e y f e e award f o r p r e v a i l i n g a g a i n s t t h e 
d e n i a l . 

P e n a l t i e s and A t t o r n e y Fee 

G i v e n t h e n o v e l t y o f t h i s i s s u e , and t h e p o s s i b l e i n t e r p l a y w i t h ORS 
656.704, we c o n c l u d e t h a t t h e employer's a c t i o n i n d e n y i n g t h e c l a i m was n o t un
r e a s o n a b l e . Consequently, no p e n a l t y o r r e l a t e d f e e i s a s s e s s a b l e . ORS 
6 5 6 . 2 6 2 ( 1 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 7, 1991 i s a f f i r m e d i n p a r t , r e v e r s e d 
i n p a r t and v a c a t e d i n p a r t . Those p o r t i o n s t h a t s e t a s i d e t h e employer's 
d e n i a l o f m e d i c a l s e r v i c e s and awarded an assessed f e e f o r p r e v a i l i n g a g a i n s t 
t h a t d e n i a l a r e v a c a t e d . C l a i m a n t ' s r e q u e s t f o r h e a r i n g r e g a r d i n g t h a t m e d i c a l 
s e r v i c e s d e n i a l i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . The R e f e r e e ' s assess
ments o f a p e n a l t y and a $250 a t t o r n e y f e e award f o r an u n r e a s o n a b l e d e n i a l a r e 
r e v e r s e d . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

Board Members Tenenbaum, K i n s l e y and Hooton d i s s e n t i n g . 

We w r i t e t o d i s s e n t from t h e m a j o r i t y on t h e m e d i c a l s e r v i c e s i s s u e , as we 
c o n c l u d e t h a t t h e Board, and t h u s t h e Hearings D i v i s i o n , does have j u r i s d i c t i o n 
o v e r t h e i s s u e o f whether t h e care i n q u e s t i o n was c u r a t i v e o r p a l l i a t i v e . 

The m a j o r i t y a c c u r a t e l y s t a t e s t h e law, as d e c i d e d i n S t a n l e y Meyers, 43 
Van N a t t a 2643 ( 1 9 9 1 ) , from which we a l s o d i s s e n t e d . Under amended ORS 
6 5 6 . 7 0 4 ( 3 ) , " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n c l u d e any d i s p u t e r e g a r d i n g 
m e d i c a l t r e a t m e n t o r f e e s " f o r which a r e s o l u t i o n p r o c e d u r e i s o t h e r w i s e p r o 
v i d e d " i n ORS Chapter 656. See S t a n l e y Meyers, supra. 

The q u e s t i o n o f whether t h e t r e a t m e n t i n q u e s t i o n i s c u r a t i v e o r p a l l i a 
t i v e does n o t i n v o l v e t h e reasonableness o r n e c e s s i t y o f t h e c a r e . No a l l e g a 
t i o n has been made t h a t t h e t r e a t m e n t i s e x c e s s i v e , i n a p p r o p r i a t e o r was p e r 
formed i n v i o l a t i o n o f a r u l e f o r p r o v i d i n g t h e p a r t i c u l a r s e r v i c e . We f i n d , 
a c c o r d i n g l y , t h a t no "procedure" has been " o t h e r w i s e p r o v i d e d " t o r e s o l v e a d i s 
p u t e as t o whether c e r t a i n m e d i c a l s e r v i c e s are p a l l i a t i v e o r c u r a t i v e . There
f o r e , we would c o n c l u d e t h a t t h e Board has j u r i s d i c t i o n o v e r t h i s i s s u e . 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHELE M. TIENHAARA, Claimant 

Own Mo t i o n No. 92-0012M 
OWN MOTION ORDER 

Westmoreland & Shebley, Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g 
o f h er August 9, 1979 compensable back, neck and r i g h t knee i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s e x p i r e d on August 7, 1985. SAIF has ac c e p t e d t h e compens
a b i l i t y o f c l a i m a n t ' s c u r r e n t c o n d i t i o n . However, i t opposes t h e r e o p e n i n g o f 
her c l a i m f o r payment o f temporary d i s a b i l i t y compensation, c o n t e n d i n g t h a t she 
has removed h e r s e l f from t h e work f o r c e . 

We may e x e r c i s e our own mo t i o n a u t h o r i t y t o reopen c l a i m a n t ' s c l a i m f o r 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation i f she has s u s t a i n e d a w o r s e n i n g o f 
her compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r 
o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . Dr. Sm i t h , 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , o p i n e d t h a t c l a i m a n t ' s c u r r e n t lumbar and lower 
e x t r e m i t y symptoms a r e sequelae o f t h e lumbar s u r g e r i e s o f 1986 and 1987, w h i c h 
were due t o a d i s k h e r n i a t i o n r e l a t e d t o t h e 1979 i n j u r y . The p r o g r e s s i v e 
development o f f o r a m i n a l s t e n o s i s i s a n a t u r a l sequela o f t h e 1979 i n j u r y and 
s u r g e r i e s . ( R e p o r t o f December 30, 1991). Dr. Nash, c l a i m a n t ' s t r e a t i n g s u r 
geon, r e q u e s t e d a decompressive lumbar laminotomy a t L5-S1 w i t h s u b t o t a l f a c e -
t e c t o m y , f o r aminotomy and n e u r o l y s i s , l e f t . ( L e t t e r o f October 8, 1991). Thus, 
we c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d a worsening o f her compensable i n j u r y 
r e q u i r i n g s u r g e r y . 

However, i n o r d e r t o q u a l i f y f o r t h e payment o f t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n , c l a i m a n t must have been i n t h e work f o r c e a t t h e t i m e o f t h e worsen
i n g . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) ; C u t r i q h t v. 
Weyerhaeuser Company, 229 Or 290 (1985). 

SAIF contends t h a t c l a i m a n t had wit h d r a w n from t h e work f o r c e , based on a 
December 22, 1987 S t i p u l a t i o n and D i s p u t e d Claim S e t t l e m e n t i n w h i c h c l a i m a n t 
s t i p u l a t e d t h a t she had v o l u n t a r i l y w i t h d r a w n from t h e l a b o r market and was no 
l o n g e r a wo r k e r w i t h i n t h e meaning o f Dawkins and C u t r i q h t , s u p r a . That o r d e r 
has no r e s j u d i c a t a e f f e c t , nor i s i t f a c t u a l l y d e t e r m i n a t i v e h e r e . 

C l a i m a n t s u b m i t t e d a January 17, 1992 d e p o s i t i o n by Dr. Nash, i n whic h he 
s t a t e s t h a t , c u r r e n t l y , i t would be f u t i l e f o r c l a i m a n t t o a t t e m p t t o work. To 
be e n t i t l e d t o b e n e f i t s f o r temporary d i s a b i l i t y , a c l a i m a n t must show t h a t she 
i s w i l l i n g t o work, even though e f f o r t s t o o b t a i n employment would be f u t i l e due 
t o t h e w o r k - r e l a t e d i n j u r y . I d . Here, c l a i m a n t needed t o submit e v i d e n c e s u f 
f i c i e n t t o overcome her p r i o r s t atement t h a t she has l e f t t h e w o r k f o r c e . How
e v e r , she has p r o v i d e d no eviden c e t o e s t a b l i s h t h a t she has been w i l l i n g t o 
work a t any t i m e a f t e r her v o l u n t a r y w i t h d r a w a l from t h e work f o r c e i n 1987. 
See Wausau I n s u r a n c e Companies v. M o r r i s , 103 Or App 270 ( 1 9 9 0 ) ; L y l e L. Sm i t h , 
43 Van N a t t a 169 (1 9 9 1 ) . Because we l a c k such e v i d e n c e , we a r e u n a b l e t o f i n d 
t h a t c l a i m a n t i s w i l l i n g t o work. Thus, we conclude t h a t she has w i t h d r a w n f r o m 
t h e w o r k f o r c e . A c c o r d i n g l y , we deny c l a i m a n t ' s r e q u e s t f o r t e m p o r a r y d i s a b i l i t y 
compensat i o n . 

C l a i m a n t ' s e n t i t l e m e n t t o me d i c a l expenses p u r s u a n t t o ORS 656.245 i s n o t 
a f f e c t e d by t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BUDDY J . WILLIS, JR., Claimant 

WCB Case No. 90-16494 
ORDER ON RECONSIDERATION 

Popick & M e r k e l , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our A p r i l 8, 1992 Order on Re
vie w . S p e c i f i c a l l y , c l a i m a n t contends t h a t E x h i b i t 45 was n o t addressed i n our 
o r d e r and as a c l a i m f o r m e d i c a l s e r v i c e s i t i s p r o p e r l y a n a l y z e d s e p a r a t e l y 
f r o m t h e a g g r a v a t i o n i s s u e . T h e r e f o r e , c l a i m a n t a s s e r t s t h a t t h e Re f e r e e ' s 
o p i n i o n r e g a r d i n g t h e m e d i c a l s e r v i c e s d e n i a l s h o u l d be r e i n s t a t e d . 

E x h i b i t 45 i s a September 11, 1990 l e t t e r t o c l a i m a n t ' s c o u n s e l f r o m t h e 
i n s u r e r . I t r e c i t e s t h a t : 

"PER YOUR LETTER OF 8/29/90, WE WILL PAY FOR RELATED SERVICES 
FROM THE 10/31/89 CLAIM. WE WILL NOT PROCESS MEDICALS RELATED TO 
THIS AGGRAVATION. I T APPEARS THE LATEST BILLS RELATE TO THE 
AGGRAVATION." (Ex. 4 5 ) . ] 

I n Evans v. SAIF, 62 Or App 182, 186 (198 3 ) , t h e c o u r t h e l d t h a t " t h e f a c t 
t h a t a c l a i m a n t has n o t s u f f e r e d an a g g r a v a t i o n o f h i s p r e v i o u s i n j u r y does n o t 
a f f e c t h i s e n t i t l e m e n t t o f u r t h e r m e d i c a l s e r v i c e s as p r o v i d e d i n ORS 656.245." 
The q u e s t i o n , t h e r e f o r e , i s whether c l a i m a n t ' s c u r r e n t need f o r m e d i c a l s e r v i c e s 
i s c a u s a l l y r e l a t e d t o h i s i n d u s t r i a l i n j u r y . 

Dr. Browning, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t has 
been m e d i c a l l y s t a t i o n a r y w i t h o u t impairment and capable o f h i s r e g u l a r work 
s i n c e F e b r u a r y 1, 1990. Dr. Browning no t e d t h a t m e d i c a l t e s t i n g p e r f o r m e d i n 
June, J u l y and August o f 1990 d i d n o t document any o b j e c t i v e f i n d i n g s o f i m p a i r 
ment. (Ex. 5 1 ) . Moreover, Dr. Browning r e p o r t e d t h a t t h e cause o f c l a i m a n t ' s 
o n g o i n g c o m p l a i n t s were o f an unknown e t i o l o g y . (Ex. 3 5 ) . 

Under t h e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h 
t h a t h i s c u r r e n t need f o r m e d i c a l s e r v i c e s i s c a u s a l l y r e l a t e d t o h i s i n d u s t r i a l 
i n j u r y . T h e r e f o r e , on t h i s b a s i s , we r e i n s t a t e and u p h o l d t h e September 1 1 , 
1990 d e n i a l . (Ex. 4 5 ) . A c c o r d i n g l y , we w i t h d r a w our A p r i l 8, 1992 o r d e r . On 
r e c o n s i d e r a t i o n , as supplemented h e r e i n , we r e p u b l i s h our A p r i l 8, 1992 o r d e r . 
The p a r t i e s r i g h t s o f appeal s h a l l b e g i n t o r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
PATRICIA V. STANDARD, Claimant 

WCB Case No. 91-00163 
ORDER ON REVIEW 

Coons, e t a l . , Claimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r t h a t : (1) s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r her low back c o n d i t i o n ; and (2) 
s e t a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m . On r e 
v i e w , t h e i s s u e s a r e a g g r a v a t i o n and m e d i c a l s e r v i c e s . We a f f i r m i n p a r t and 
v a c a t e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fac t , w i t h t h e f o l l o w i n g c l a r i f i c a t i o n . 

The September 28, 1990 D e t e r m i n a t i o n Order i s c l a i m a n t ' s l a s t award o r 
arrangement o f compensation. 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

We adopt t h e Referee's "Conclusions and O p i n i o n " w i t h t h e f o l l o w i n g modi
f i c a t i o n . 

We f i n d t h a t t h e l a s t arrangement o f compensation i s t h e September 28, 
1990 D e t e r m i n a t i o n Order. N o t w i t h s t a n d i n g our d e c i s i o n i n r e g a r d t o t h e d a t e o f 
t h e l a s t award o f compensation, we agree w i t h t h e Referee t h a t c l a i m a n t has 
p r o v e n a worsened c o n d i t i o n s i n c e September 1990. Moreover, we agree t h a t 
c l a i m a n t ' s symptomatic i n c r e a s e r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . We 
f u r t h e r agree w i t h t h e Referee t h a t c l a i m a n t ' s p r e v i o u s permanent d i s a b i l i t y 
award d i d n o t c o n t e m p l a t e f u t u r e p e r i o d s o f i n c r e a s e d symptoms accompanied by 
d i m i n i s h e d e a r n i n g c a p a c i t y . See ORS 656.273(8). 

The i n s u r e r a s s e r t s t h a t t h e Referee's c o n c l u s i o n r e g a r d i n g f u t u r e contem
p l a t e d w a x i n g and waning i s " i n c r e d i b l e " and " b l a t a n t l y i n c o r r e c t . " We do n o t 
agree. A l t h o u g h c l a i m a n t has e x p e r i e n c e d "ongoing" back d i f f i c u l t i e s and a 
" r e g u l a r p a t t e r n " o f c o n t i n u i n g back p a i n f o r a number o f y e a r s , t h e r e c o r d does 
n o t e s t a b l i s h t h a t f u t u r e p e r i o d s o f waxing and waning were c o n t e m p l a t e d by t h e 
p r e v i o u s award. 

I n Lucas v. C l a r k , 106 Or App 687 (199 1 ) , t h e r e c o r d e s t a b l i s h e d t h a t 
c l a i m a n t had e x p e r i e n c e d s e v e r a l f l a r e - u p s b e f o r e h i s award o f permanent d i s 
a b i l i t y . However, t h e award made no r e f e r e n c e t o t h e p r o g n o s i s f o r c l a i m a n t ' s 
c o n d i t i o n and made no a d d i t i o n a l award f o r t h a t c o n d i t i o n . S i m i l a r l y , p r i o r t o 
t h e award, no d o c t o r had p r e d i c t e d f u t u r e o r c h r o n i c f l a r e - u p s o f t h e c o n d i t i o n . 
Under t h e s e c i r c u m s t a n c e s , t h e c o u r t concluded t h a t t h e r e was n o t s u b s t a n t i a l 
e v i d e n c e t o s u p p o r t a f i n d i n g t h a t f u t u r e p e r i o d s o f waxing and waning were con
t e m p l a t e d by t h e award o f permanent d i s a b i l i t y . 

Here, t h e r e c o r d a l s o d i s c l o s e s t h a t c l a i m a n t has c o n t i n u i n g low back 
symptoms. However, t h e r e c o r d does n o t e s t a b l i s h t h a t c l a i m a n t ' s award o f p e r 
manent d i s a b i l i t y c o n t e m p l a t e d f u t u r e waxing and waning o f symptoms. I n t h i s 
r e g a r d , we r e j e c t t h e i n s u r e r ' s c o n t e n t i o n t h a t ORS 656.273(8) c o n t a i n s a 
" b u i l t - i n " p r e s u m p t i o n t h a t an award o f permanent d i s a b i l i t y c o n t e m p l a t e s "a 
c e r t a i n amount o f waxing and waning." An award o f unscheduled permanent 
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d i s a b i l i t y compensates an i n j u r e d worker f o r t h e permanent l o s s o f e a r n i n g 
c a p a c i t y due t o a compensable i n j u r y . ORS 656.214(5). Such a l o s s o f e a r n i n g 
c a p a c i t y may be caused, by l i m i t a t i o n s r e s u l t i n g from c o n t i n u i n g u n a b a ted 
symptoms o r symptoms t h a t change over t i m e . No p r e s u m p t i o n e x i s t s t h a t a l l 
permanent d i s a b i l i t y awards a n t i c i p a t e a waxing and waning o f symptoms. 

A c c o r d i n g l y , we a f f i r m t h e Referee on t h e i s s u e o f a g g r a v a t i o n . 

M e d i c a l s e r v i c e s 

The R e f e r e e c o n c l u d e d t h a t t h e i n s u r e r ' s l e t t e r o f J anuary 9, 1991 c o n s t i 
t u t e d a "de f a c t o " d e n i a l o f p a l l i a t i v e c a r e . The p a r t i e s have n o t d i s a g r e e d 
w i t h t h e R e f e r e e ' s c h a r a c t e r i z a t i o n o f t h e l e t t e r as a d e n i a l . A t h r e s h o l d 
i s s u e , however, i s whether t h e Hearings D i v i s i o n has j u r i s d i c t i o n o v e r such 
m a t t e r s . 

We agree w i t h t h e Referee t h a t c l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s 
f o r her compensable a g g r a v a t i o n . However, t o t h e e x t e n t t h a t t h e R e f e r e e ' s 
o r d e r p u r p o r t e d t o s e t a s i d e a "de f a c t o " d e n i a l o f p a l l i a t i v e c a r e and d e t e r 
mined t h a t c l a i m a n t ' s c a r e was a l s o c u r a t i v e , we v a c a t e t h a t p o r t i o n o f t h e 
o r d e r . See Gladys M. Theodore, 44 Van N a t t a 905 ( 1 9 9 2 ) ( J u r i s d i c t i o n o v e r t h e 
i s s u e o f whether m e d i c a l t r e a t m e n t i s p a l l i a t i v e r e s t s e x c l u s i v e l y w i t h t h e 
D i r e c t o r ) . Moreover, we f i n d t h a t t h e i s s u e o f whether Dr. K i t c h e l was c l a i m 
a n t ' s a t t e n d i n g p h y s i c i a n f o r purposes o f p r e s c r i b i n g p a l l i a t i v e c a r e , i s a l s o 
an i s s u e o v e r w h i c h we a r e w i t h o u t j u r i s d i c t i o n . See T r a c y Johnson. 43 Van 
N a t t a 2546 ( 1 9 9 1 ) . A c c o r d i n g l y , we a l s o v a c a t e t h a t p o r t i o n o f t h e R e f e r e e ' s 
o r d e r . 

The R e f e r e e ' s a t t o r n e y f e e award was based upon c l a i m a n t ' s p r e v a i l i n g over 
t h e i n s u r e r ' s a g g r a v a t i o n and m e d i c a l s e r v i c e s d e n i a l s . A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and t h e t i m e d e v o t e d t o t h e i s s u e o f t h e 
"de f a c t o " d e n i a l o f m e d i c a l s e r v i c e s , we f i n d t h a t $500 o f t h e $1,750 a t t o r n e y 
f e e awarded f o r s e r v i c e s a t h e a r i n g i s a t t r i b u t a b l e t o t h e i s s u e o f m e d i c a l s e r 
v i c e s . Because we have v a c a t e d t h e p o r t i o n o f t h e Referee's o r d e r t h a t s e t 
a s i d e t h e "de f a c t o " d e n i a l o f m e d i c a l s e r v i c e s , we c o r r e s p o n d i n g l y m o d i f y t h e 
a t t o r n e y f e e award a t h e a r i n g . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e o f a g g r a v a t i o n i s $850, t o be p a i d 
by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have c o n s i d e r e d t h e t i m e de
v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s a p p e l l a t e b r i e f ) , t h e complex
i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 12, 1991 i s a f f i r m e d i n p a r t and v a c a t e d i n 
p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e t h e "de f a c t o " d e n i a l 
o f m e d i c a l s e r v i c e s i s v a c a t e d . The Referee's $1,750 a t t o r n e y f e e award i s mod
i f i e d . I n l i e u o f t h e Referee's a t t o r n e y f e e award, c l a i m a n t ' s c o u n s e l i s 
awarded $2,100 f o r s e r v i c e s a t h e a r i n g and on r e v i e w on t h e i s s u e o f a g grava
t i o n . The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DANELL L. SWEISBERGER, Claimant 

WCB Case No. 90-15324 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Bethlahmy's o r d e r t h a t 
f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s be
cause she had v o l u n t a r i l y w i t h d r a w n from t h e work f o r c e a t t h e t i m e o f t h e ag
g r a v a t i o n . On r e v i e w , t h e s o l e i s s u e i s e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l 
i t y b e n e f i t s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t compensably i n j u r e d her low back on November 1 1 , 1983. On August 
13, 1984, she underwent s u r g e r y f o r a L4-5 lumbar d i s c e c t o m y . On January 25, 
1985, Dr. B r e t t , t r e a t i n g surgeon, r e l e a s e d c l a i m a n t f o r work w i t h r e s t r i c t i o n s 
o f no l i f t i n g o v e r 25 pounds and no e x c e s s i v e bending. (Ex. 5-1). C l a i m a n t ex
p e r i e n c e d an i n c r e a s e i n her symptoms i n February 1985. A f t e r t h i s e x acerba
t i o n , she was r e t u r n e d t o l i g h t d u t y s t a t u s . (Ex. 15-2). 

C l a i m a n t ' s i n i t i a l c l a i m was c l o s e d by D e t e r m i n a t i o n Order on August 26, 
1985 w h i c h awarded 25 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y and tem
p o r a r y t o t a l d i s a b i l i t y from December 28, 1983 t h r o u g h June 28, 1985. (Ex. 8 ) . 

I n December 1985, a r e t u r n t o work a s s i s t a n c e program was t e r m i n a t e d due 
t o c l a i m a n t ' s l a c k o f c o o p e r a t i o n and p a r t i c i p a t i o n . (Exs. 12, 1 3 ) . Ms. 
Ingram, v o c a t i o n a l c o u n s e l o r , noted t h a t c l a i m a n t ' s t e s t i n g i n d i c a t e d e x c e l l e n t 
c l e r i c a l s k i l l s b u t her b e h a v i o r i n d i c a t e d "a s i n c e r e l a c k o f commitment t o r e 
t u r n i n g t o work." (Ex. 13-2): 

On F e b r u a r y 2 1 , 1986, Dr. B r e t t t u r n e d c l a i m a n t ' s c a r e o v e r t o Dr. Lee, 
M.D., n o t i n g t h a t perhaps Dr. Lee would be a b l e t o h e l p c l a i m a n t w i t h h er p a i n 
syndrome and "her m o t i v a t i o n a l a t t i t u d e towards work." (Ex. 1 4 ) . 

I n A p r i l 1986, Dr. U t t e r b a c k , o r t h o p e d i s t , examined c l a i m a n t and n o t e d 
t h a t h e r p h y s i c a l f i n d i n g s i n d i c a t e d an a b i l i t y t o work w i t h m i n i m a l r e s t r i c 
t i o n . (Ex. 1 5 - 3 ) . I n May 1986, Dr. K l e i n , p s y c h i a t r i s t , examined c l a i m a n t . 
She f o u n d her t o be q u i t e o v e r f o c u s e d on her p h y s i c a l problems and e n t r e n c h e d i n 
a d i s a b l e d r o l e . (Ex. 16-3). 

On December 12, 1986, c l a i m a n t e n t e r e d i n t o a S t i p u l a t i o n and D i s p u t e d 
C l a i m S e t t l e m e n t , whereby t h e i n s u r e r agreed t o reopen c l a i m a n t ' s low back c l a i m 
r e t r o a c t i v e t o A p r i l 1986. (Exs 19, 28C-2). T h i s a g g r a v a t i o n c l a i m was c l o s e d 
by a March 10, 1987 D e t e r m i n a t i o n Order which awarded t e m p o r a r y t o t a l d i s a b i l i t y 
f r o m A p r i l 30, 1986 t h r o u g h November 14, 1986. (Ex. 2 3 ) . 

Between t h e t i m e she l e f t her a t i n j u r y j o b i n January 1984 and January 
1989, c l a i m a n t d i d n o t r e t u r n t o work. ( T r . 16, 1 7 ) . C l a i m a n t t e s t i f i e d t h a t , 
d u r i n g t h a t t i m e , she " a p p l i e d a t d i f f e r e n t p l a c e s . " ( T r . 1 7 ) . 

C l a i m a n t ' s f a t h e r had passed away and c l a i m a n t and her s i b l i n g s h e l p e d r u n 
t h e i r mother's t i r e s t o r e pending a d e c i s i o n t o s e l l i t . C l a i m a n t h e l p e d i n 



914 D a n e l l L. Sweisberqer, 44 Van N a t t a 913 (1992) 

t h i s t i r e s t o r e f r o m January 1989 t h r o u g h October 16, 1989. ( T r . 1 1 ) . T h i s 
h e l p i n c l u d e d t r a i n i n g her s i s t e r i n bookkeeping, d o i n g s t a t e m e n t s , t a k i n g pay
ments f r o m customers, and w r i t i n g up s a l e s t i c k e t s . ( T r . 1 6 ) . No r e c o r d s were 
k e p t r e g a r d i n g c l a i m a n t ' s hours; however, she e s t i m a t e d t h a t she worked 20 hours 
p e r week. ( T r . 1 2 ) . C l a i m a n t was n o t p a i d f o r t h i s h e l p . ( T r . 1 1 , 1 8 ) . How
e v e r , she r e c e i v e d lunches and t i r e s e r v i c e . ( T r . 1 1 ) . D u r i n g t h i s same t i m e , 
c l a i m a n t ' s s i s t e r was a f u l l - t i m e employee a t t h e t i r e s t o r e and r e c e i v e d wages. 
( T r . 1 8 ) . 

Cl a i m a n t t e s t i f i e d t h a t she d i d n o t know i f she would have gone back t o 
work i f i t had n o t been f o r t h e f a c t t h a t t h i s was her mother's t i r e s t o r e . 
( T r . 1 7 ) . C l a i m a n t d i d n o t l o o k f o r g a i n f u l employment d u r i n g t h e p e r i o d f r o m 
J a n u a r y 1989 t h r o u g h October 16, 1989. ( T r . 1 7 ) . C l a i m a n t ' s mother s o l d t h e 
t i r e s t o r e i n December 1989. ( T r . 1 8 ) . 

Dr. Lee a u t h o r i z e d t i m e l o s s from October 16, 1989 t o August 3, 1990. 
(Ex. 3 7 ) . As o f December 17, 1990, t h e d a t e o f t h e h e a r i n g , c l a i m a n t had n o t 
sought employment s i n c e she l a s t t r e a t e d w i t h Dr. Lee i n August 1990. ( T r . 25; 
Ex. 3 8 - 1 ) . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee concl u d e d t h a t , a l t h o u g h c l a i m a n t had e s t a b l i s h e d a compens
a b l e a g g r a v a t i o n , she was n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s because 
she had v o l u n t a r i l y removed h e r s e l f from t h e l a b o r market. We agree. 

I n Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254 ( 1 9 8 9 ) , t h e C o u r t l i s t e d 
t h r e e s i t u a t i o n s where a c l a i m a n t i s deemed t o be i n t h e work f o r c e : (1) t h e 
c l a i m a n t i s engaged i n r e g u l a r g a i n f u l employment; (2) t h e c l a i m a n t , a l t h o u g h 
n o t employed a t t h e t i m e , i s w i l l i n g t o work and i s making r e a s o n a b l e e f f o r t s t o 
o b t a i n employment; o r (3) t h e c l a i m a n t i s w i l l i n g t o work, a l t h o u g h n o t employed 
a t t h e t i m e and n o t making r e a s o n a b l e e f f o r t s t o o b t a i n employment because o f a 
work r e l a t e d i n j u r y , where such e f f o r t s would be f u t i l e . 

A w o r k e r who has v o l u n t a r i l y w i t h d r a w n from t h e work f o r c e a t t h e t i m e o f 
an a g g r a v a t i o n o f a compensable i n j u r y i s n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s 
a b i l i t y . C u t r i q h t v. Weyerhaeuser, 299 Or 290, 293 ( 1 9 8 5 ) . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t had v o l u n t a r i l y w i t h d r a w n f r o m t h e 
work f o r c e b e f o r e January 1989 when she began h e l p i n g i n her mother's t i r e 
s t o r e . D u r i n g t h e p e r i o d from t h e t i m e she l e f t her a t i n j u r y j o b i n Ja n u a r y 
1984 u n t i l J a n uary 1989, c l a i m a n t d i d n o t r e t u r n t o work and made no r e a s o n a b l e 
e f f o r t t o f i n d work, a l t h o u g h such e f f o r t s would n o t have been f u t i l e . C l a i m a n t 
t e s t i f i e d t h a t she had a p p l i e d t o " d i f f e r e n t " p l a c e s d u r i n g t h e p e r i o d b e f o r e 
January 1989. However, t h i s t e s t i m o n y does n o t overcome t h e e v i d e n c e t h a t 
c l a i m a n t had v o l u n t a r i l y w i t h d r a w n from t h e work f o r c e b e f o r e J anuary 1989. 

I n December 1985, a r e t u r n t o work program was t e r m i n a t e d due t o c l a i m 
a n t ' s l a c k o f c o o p e r a t i o n and p a r t i c i p a t i o n . (Exs. 12, 1 3 ) . She d i d n o t keep 
i n c o n t a c t w i t h t h e v o c a t i o n a l c o u n s e l o r and d i d n o t f o l l o w t h r o u g h on j o b 
l e a d s . F u r t h e r m o r e , her v o c a t i o n a l c o u n s e l o r found t h a t she l a c k e d commitment 
t o r e t u r n t o work. 

Dr. B r e t t , t r e a t i n g surgeon, noted t h a t c l a i m a n t had problems w i t h h er 
m o t i v a t i o n a l a t t i t u d e t owards work. Dr. K l e i n , p s y c h i a t r i s t , n o t e d t h a t she was 
e n t r e n c h e d i n a d i s a b l e d r o l e . Yet t h e m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t , o u t 
s i d e o f t h e p e r i o d o f her compensable a g g r a v a t i o n , c l a i m a n t was a t l e a s t a b l e t o 
p e r f o r m l i g h t work w i t h r e s t r i c t i o n s . (Exs. 5-1, 15-2, 1 5 - 3 ) . On t h i s r e c o r d , 
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we f i n d t h a t c l a i m a n t was n o t w i l l i n g t o work and had v o l u n t a r i l y w i t h d r a w n from 
t h e work f o r c e b e f o r e January 1989. 

However, w i t h d r a w a l from t h e work f o r c e i s n o t a permanent s t a t e . A 
w o r k e r can r e t u r n t o t h e work f o r c e a f t e r v o l u n t a r i l y w i t h d r a w i n g . F u r t h e r m o r e , 
t h e c r i t i c a l t i m e f o r d e t e r m i n i n g whether c l a i m a n t has w i t h d r a w n f r o m t h e work 
f o r c e i s a t t h e t i m e o f her d i s a b i l i t y . Weyerhaeuser Co. v. K e p f o r d , 100 Or App 
410, 414 ( 1 9 9 0 ) . 

T h e r e f o r e , t h e q u e s t i o n p r e s e n t e d here i s whether c l a i m a n t r e t u r n e d t o t h e 
work f o r c e when she began h e l p i n g i n her mother's t i r e s t o r e . A p p l y i n g t h e f a c 
t o r s i n Dawkins, supra, we f i n d t h a t she had n o t r e t u r n e d t o t h e work f o r c e . 

F i r s t , c l a i m a n t was n o t engaged i n g a i n f u l employment. She was n o t p a i d 
f o r her h e l p a t her mother's t i r e s t o r e . We do n o t f i n d t h a t l u n c h e s and t i r e 
s e r v i c e r i s e t o t h e l e v e l o f g a i n f u l employment. I n c o n t r a s t , c l a i m a n t ' s s i s t e r 
was a f u l l t i m e employee and was p a i d wages. 

Second, a l t h o u g h c l a i m a n t was w i l l i n g t o h e l p her mother o u t , we do n o t 
f i n d t h a t she was w i l l i n g t o work a t g a i n f u l employment. C l a i m a n t t e s t i f i e d 
t h a t she d i d n o t know i f she would have r e t u r n e d t o work d u r i n g t h i s p e r i o d i f 
n o t f o r t h e f a c t t h a t i t was her mother's t i r e s t o r e . ( T r . 1 7 ) . From January 
1989 t h r o u g h October 16, 1989, c l a i m a n t made no e f f o r t t o o b t a i n g a i n f u l employ
ment. Thus, even i f c l a i m a n t had been w i l l i n g t o work, she d i d n o t make rea s o n 
a b l e e f f o r t s t o o b t a i n g a i n f u l employment. 

F i n a l l y , t h e work i n j u r y d i d n o t p r e v e n t c l a i m a n t from making r e a s o n a b l e 
e f f o r t s t o o b t a i n employment, and such e f f o r t s would n o t have been f u t i l e . Out
s i d e t h e p e r i o d s o f her compensable a g g r a v a t i o n , t h e m e d i c a l e v i d e n c e e s t a b 
l i s h e s t h a t c l a i m a n t was a t l e a s t a b l e t o p e r f o r m l i g h t work w i t h r e s t r i c t i o n s . 
(Exs. 5-1, 15-2, 15-3). Dr. Lee d i d a u t h o r i z e a d d i t i o n a l r e s t r i c t i o n s on 
c l a i m a n t ' s a b i l i t y t o work when he r e l e a s e d her t o r e t u r n t o work. (Ex. 3 7 ) . 
The r e c o r d c o n t a i n s no m e d i c a l evidence t h a t e f f o r t s t o o b t a i n g a i n f u l employ
ment would be f u t i l e . 

A l t h o u g h c l a i m a n t t e s t i f i e d t h a t she was n o t a b l e t o work f u l l t i m e be
cause o f her low back p a i n , r e g u l a r p a r t t i m e work i s c o n s i d e r e d g a i n f u l employ
ment. John R. Huffman, 42 Van N a t t a (1990). A l s o , t h e v e r y f a c t t h a t c l a i m a n t 
was a b l e t o h e l p i n her mother's t i r e shop f o r 20 hours a week d e m o n s t r a t e s t h a t 
i t w o u l d n o t be f u t i l e f o r c l a i m a n t t o seek g a i n f u l employment. 

The f a c t t h a t c l a i m a n t d i d n o t seek g a i n f u l employment when her f a m i l y 
o b l i g a t i o n s ended p r o v i d e s f u r t h e r evidence t h a t c l a i m a n t had n o t r e t u r n e d t o 
t h e work f o r c e i n January 1989. C l a i m a n t ' s mother s o l d t h e t i r e s t o r e i n Decem
ber 1989. F u r t h e r m o r e , c l a i m a n t was r e l e a s e d t o r e t u r n t o work as o f August 4, 
1990. (Ex. 3 7 ) . Yet, as o f t h e d a t e o f t h e h e a r i n g , c l a i m a n t had n o t l o o k e d 
f o r work. ( T r . 2 5 ) . 

I n a d d i t i o n t o t h e above Dawkins a n a l y s i s , we f i n d t h a t c l a i m a n t ' s work 
f o r her mother d i d n o t c o n s t i t u t e a r e t u r n t o t h e work f o r c e because i t was n o t 
an employment r e l a t i o n s h i p . Where t h e e x i s t e n c e o f an employment r e l a t i o n s h i p 
i s i n q u e s t i o n , t h e f i r s t f o c u s i s on c l a i m a n t ' s p e r s p e c t i v e o f t h e employment 
r e l a t i o n s h i p . Newport Seafood v. Shine, 71 Or App 119, 124 ( 1 9 8 4 ) . Because 
ORS 656.005(28) p r o v i d e s t h a t "worker" means any person who engages t o f u r n i s h 
s e r v i c e s f o r a r e m u n e r a t i o n , one o f t h e c r u c i a l f a c t o r s i s whether c l a i m a n t ex
p e c t e d t o be p a i d by her mother. Claimant was n o t p a i d and t h e r e c o r d p r o v i d e s 
no i n d i c a t i o n t h a t she expected t o be p a i d by her mother. ( T r . 1 1 , 1 8 ) . C l a i m 
a n t d i d r e c e i v e t i r e s e r v i c e and was t a k e n t o l u n c h . ( T r . 1 1 ) . However, t h i s 
does n o t r i s e t o t h e l e v e l o f " r e m u n e r a t i o n . " 
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C l a i m a n t worked as a v o l u n t e e r f o r her mother and, as such, was n o t a sub
j e c t w o r k e r e a r n i n g r e m u n e r a t i o n w i t h i n t h e d e f i n i t i o n o f ORS 656 . 0 0 5 ( 2 8 ) . See 
Hix v. SAIF, 34 Or App 819 (1 9 7 8 ) ; M i c h a e l P. C o r t i n a s , 42 Van N a t t a 2719 
(1 9 9 0 ) ; John Dayton, 37 Van N a t t a 210 (1985). 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t had v o l u n t a r i l y w i t h d r a w n f r o m t h e 
work f o r c e a t t h e t i m e o f her a g g r a v a t i o n . T h e r e f o r e , she i s n o t e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 28, 1991 i s a f f i r m e d . 

May 6, 1992 C i t e as 44 Van N a t t a 916 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN M. AMES, Claimant 
WCB Case No. 90-17571 

ORDER ON RECONSIDERATION 
Bla c k , e t a l . , Claimant A t t o r n e y s 

C owling & H e y s e l l , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r A p r i l 7, 1992 
Order on Review t h a t e x c l u d e d E x h i b i t 49, a p o s t - h e a r i n g m e d i c a l r e p o r t f r o m Dr. 
Gr a n t . C l a i m a n t contends t h a t t h e a d m i s s i b i l i t y o f t h e r e p o r t was n o t p r o p e r l y 
b e f o r e us, because t h e i n s u r e r a t no t i m e o b j e c t e d t o t h e r e p o r t and d i d n o t 
r a i s e i t as an i s s u e i n t h e a p p e l l a n t ' s b r i e f . The i n s u r e r has f i l e d a response 
t o c l a i m a n t ' s r e q u e s t . 

The i n s u r e r ' s a p p e l l a n t ' s b r i e f p r o v i d e s , i n p a r t : 

"The employer o b j e c t s t o t h e r e f e r e e ' s e x c l u s i v e r e l i a n c e on 
E x h i b i t 49 ( t h e p o s t - h e a r i n g m e d i c a l r e p o r t s o l i c i t e d by t h e r e f 
e r e e ) . OAR 438-07-005(5) was not i n t e n d e d t o ' c o r r e c t ' an a t t e n d i n g 
p h y s i c i a n . Rather, t h e r u l e a l l o w s t h e r e f e r e e t o seek o u t a f r e s h 
and o b j e c t i v e t h i r d p a r t y p e r s p e c t i v e on t h e e x i s t i n g r e c o r d . F u r 
t h e r m o r e , by r e l y i n g e x c l u s i v e l y upon t h e s o l i c i t e d r e p o r t , t h e r e f 
e r e e c o m p l e t e l y d i s c o u n t e d Dr. Grant's numerous e a r l i e r c o n s i s t e n t 
r e p o r t s s u p p o r t i n g a much lower award o f permanent d i s a b i l i t y . " 
(App. b r i e f a t 3 ) . 

Based on t h o s e arguments and o t h e r s , t h e b r i e f c o n c l u d e s : 

" E x h i b i t 49 s h o u l d t h e r e f o r e be d i s r e g a r d e d , and t h e c l a i m 
a n t ' s permanent d i s a b i l i t y r a t e d on t h e e x i s t i n g r e c o r d o n l y . " 
(App. b r i e f a t 4 ) . 

C o n t r a r y t o c l a i m a n t ' s a s s e r t i o n , t h e i s s u e was e x p r e s s l y r a i s e d by t h e 
i n s u r e r on r e v i e w . A c c o r d i n g l y , we w i t h d r a w our A p r i l 7, 1992 o r d e r . On r e c o n 
s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h our A p r i l 7, 1992 
o r d e r e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e 
d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT W. BRIGHT, JR., Claimant 

WCB Case No. 91-06659 
ORDER ON REVIEW 

S c o t t M. McNutt, Claimant Attorney-
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r w h i c h : (1) awarded 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y ; and (2) assessed a p e n a l t y and r e l a t e d f e e f o r 
t h e i n s u r e r ' s a l l e g e d l y unreasonable u n i l a t e r a l t e r m i n a t i o n o f c l a i m a n t ' s tempo
r a r y d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s a r e te m p o r a r y d i s a b i l i t y and 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Reasoning t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m was i n open s t a t u s and none o f 
t h e c i r c u m s t a n c e s j u s t i f y i n g t h e t e r m i n a t i o n o f tem p o r a r y d i s a b i l i t y compensa
t i o n (TTD) under ORS 656.268(3) had o c c u r r e d , t h e Referee c o n c l u d e d t h a t t h e i n 
s u r e r ' s u n i l a t e r a l t e r m i n a t i o n o f c l a i m a n t ' s TTD was u n l a w f u l . C o n s e q u e n t l y , 
t h e R e f e r e e d e c i d e d t h a t c l a i m a n t was e n t i t l e d t o a d d i t i o n a l TTD as w e l l as 
p e n a l t i e s and a t t o r n e y f e e s . The Referee awarded te m p o r a r y d i s a b i l i t y p a y a b l e 
f r o m J u l y 19, 1990 t h r o u g h " t h e next p r o p e r c l o s u r e o f [ c l a i m a n t ' s ] open c l a i m . " 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s as t o t h e t e m p o r a r y d i s 
a b i l i t y and t h e p e n a l t y and a t t o r n e y f e e i s s u e s . We m o d i f y t h e t i m e p e r i o d f o r 
w h i c h t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s a r e due. 

On r e v i e w , t h e i n s u r e r r e q u e s t s t h a t our A p r i l 1, 1992 Order on Review i n 
Robe r t W. B r i g h t , 44 Van N a t t a 657 (1992) be "taken i n t o account i n t h e Board's 
d e l i b e r a t i o n s " o f t h e c u r r e n t case on r e v i e w i n o r d e r t o "a c h i e v e a c o n s i s t e n t 
s e t o f o r d e r s . " I n our p r e v i o u s o r d e r , we concluded t h a t t h i s c l a i m a n t ' s aggra
v a t i o n c l a i m was n o t compensable and r e v e r s e d t h e Referee's o r d e r w h i c h had 
fou n d c o m p e n s a b i l i t y . However, t h e f a c t t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m has 
u l t i m a t e l y been fo u n d noncompensable does n o t make t h e i n s u r e r ' s u n i l a t e r a l 
t e r m i n a t i o n p r o p e r and does n o t e x t i n g u i s h i t s r e s p o n s i b i l i t y t o p r o c e s s t h e 
c l a i m i n t h e i n t e r i m and pay c l a i m a n t t h e temporary d i s a b i l i t y b e n e f i t s r e q u i r e d 
by law. See A.G. McCullough, 39 Van N a t t a 135, 137 (1 9 8 7 ) , a f f i r m e d Weyerhaeuser 
v. McCullough, 92 Or App 204, 208 (1988). 

On t h e o t h e r hand, our d e c i s i o n t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m was n o t 
compensable does l e a d us t o mo d i f y t h e Referee's award o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s t o t h e e x t e n t t h a t , i f t h e c l a i m was s t i l l open a t t h e t i m e o f t h e 
Board's A p r i l 1, 1992 o r d e r , t h e i n s u r e r ' s c l a i m p r o c e s s i n g o b l i g a t i o n ended on 
t h a t d a t e by v i r t u e o f t h e o r d e r . 

Inasmuch as we have reduced c l a i m a n t ' s temporary d i s a b i l i t y award and 
c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f ee award f o r d e f e n d i n g on t h e p e n a l t y 
and a t t o r n e y f e e i s s u e , an a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e 
vi e w i s n o t w a r r a n t e d . ORS 656.382(1); Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; 
Dotson v. Bohemia, I n c . , 80 Or App 233 (1986). 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d September 25, 1991 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . I n l i e u o f t h e Referee's temporary d i s a b i l i t y award, c l a i m a n t i s 
awarded t e m p o r a r y t o t a l d i s a b i l i t y from t h e i n s u r e r ' s J u l y 19, 1990 u n i l a t e r a l 
t e r m i n a t i o n u n t i l such b e n e f i t s c o u l d be l a w f u l l y t e r m i n a t e d o r A p r i l 1, 1992, 
wh i c h e v e r o c c u r r e d f i r s t . The remainder o f t h e o r d e r i s a f f i r m e d . 

May 6, 1992 C i t e as 44 Van N a t t a 918 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LOREN L. HARNAR, Claimant 

WCB Case Nos. 91-07472 & 91-03477 
ORDER ON REVIEW 

Popick & M e r k e l , Claimant A t t o r n e y s 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members K i n s l e y and Hooton. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r t h a t d i r e c t e d 
i t t o pay c l a i m a n t ' s scheduled permanent d i s a b i l i t y award a t t h e r a t e o f $305 
per degree. On r e v i e w , t h e i s s u e i s t h e r a t e o f scheduled permanent d i s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r . 

Because SAIF i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s a l l o w e d 
o r r e d u c e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l may be e n t i t l e d 
t o a c a r r i e r - p a i d a t t o r n e y f e e under ORS 656.382(2). C l a i m a n t f i l e d no r e s p o n 
d e n t ' s b r i e f on r e v i e w , however. I n s t e a d , h i s a t t o r n e y d i r e c t e d a l e t t e r t o t h e 
Board, a c k n o w l e d g i n g SAIF's r e q u e s t f o r r e v i e w and i n d i c a t i n g t h a t c l a i m a n t r e 
l i e s on t h e r e c o r d . 

I n S h i r l e y M. Brown, 40 Van N a t t a 879, 882 ( 1 9 8 8 ) , we n o t e d t h a t ORS 
656.382(2) p r o v i d e s f o r a c a r r i e r - p a i d a t t o r n e y f e e f o r " l e g a l r e p r e s e n t a t i o n " 
by an a t t o r n e y f o r t h e c l a i m a n t , and concluded t h a t t h e r e was no e v i d e n c e o f 
such r e p r e s e n t a t i o n t o base a f e e where an a t t o r n e y f a i l s t o f i l e a b r i e f on r e 
view . We r e c o g n i z e d , however, t h a t an a t t o r n e y m i g h t p r o v i d e some " l e g a l r e p r e 
s e n t a t i o n " s h o r t o f f i l i n g a b r i e f t h a t would s u p p o r t a f e e . See Dan W. 
H e d r i c k , 38 Van N a t t a 208 (198 6 ) , a f f ' d mem 83 Or App 275 ( 1 9 8 7 ) . We f i n d such 
e f f o r t s documented i n t h e r e c o r d here, and conclude t h a t t h e a f o r e m e n t i o n e d l e t 
t e r q u a l i f i e s as " l e g a l r e p r e s e n t a t i o n " f o r t h e c l a i m a n t . A c c o r d i n g l y , 
c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e on r e v i e w . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e r a t e o f permanent d i s a b i l i t y issue, i s $100, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n s e ) , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 30, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $100, 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
STAN J . MANSER, Claimant 
WCB Case No. 90-19595 

ORDER ON RECONSIDERATION 
Cooney, e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has re q u e s t e d r e c o n s i d e r a t i o n o f o u r A p r i l 10, 
1992 Order on Review. S p e c i f i c a l l y , t h e employer contends t h a t remand i s neces
s a r y t o c l a r i f y t h e b a s i s o f t h e Referee's c r e d i b i l i t y f i n d i n g . I n i t s m o t i o n , 
t h e employer c i t e s t h e p o r t i o n s o f t h e O p i n i o n and Order w h i c h r e f e r t o c l a i m 
a n t ' s t e s t i m o n y b e i n g " t h o r o u g h l y impeached," (O&O p. 4 ) , and s t a t i n g t h a t 
c l a i m a n t was "not a c r e d i b l e w i t n e s s , " w h i l e two o f i t s w i t n e s s e s were " v e r y 
c r e d i b l e " (O&O p. 2 ) . C o n s i d e r i n g t h e s e r e f e r e n c e s , t h e employer argues t h a t 
t h e R e f e r e e ' s n e g a t i v e c r e d i b i l i t y f i n d i n g may be demeanor-based and t h a t t h e 
Ref e r e e s h o u l d have an o p p o r t u n i t y t o e x p l a i n h i s f i n d i n g . We d i s a g r e e . 

As we i n d i c a t e d i n our o r d e r , t h e f i n d i n g was based on t h e r e c o r d . We 
c o n t i n u e t o r e a c h t h a t c o n c l u s i o n , n o t i n g t h a t t h e Referee fo u n d t h a t " [ c ] l a i m -
a n t ' s l a c k o f c r e d i b i l i t y was. based on h i s s t a t e m e n t s t o b o t h Melva Holmes and 
A n i t a W a l l a c e , w h i c h were c o m p l e t e l y c o n t r a r y t o h i s s t a t e m e n t s a t h e a r i n g . " 
(O&O p. 3 ) . C o n s i d e r i n g t h i s c l e a r pronouncement, we f i n d t h a t t h e Referee ex
p l a i n e d t h e b a s i s o f h i s c r e d i b i l i t y f i n d i n g . T h e r e f o r e , assuming w i t h o u t de
c i d i n g t h a t a l a c k o f such e x p l a n a t i o n c o u l d l e a d t o an i n s u f f i c i e n t l y developed 
r e c o r d , we c o n c l u d e t h a t t h i s i s not such a case. See ORS 65 6 . 2 9 5 ( 5 ) . A c cord
i n g l y , t h e employer's m o t i o n t o remand i s de n i e d . 

W i t h t h i s c l a r i f i c a t i o n and s u p p l e m e n t a t i o n , we co n c l u d e t h a t o ur Order on 
Review a d e q u a t e l y addresses t h e c o n t e n t i o n s c o n t a i n e d i n c l a i m a n t ' s m o t i o n . Our 
A p r i l 10, 1992 o r d e r i s abated and wi t h d r a w n . As supplemented and c l a r i f i e d 
h e r e i n , we r e p u b l i s h our A p r i l 10, 1992 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' 
r i g h t s o f appeal s h a l l r u n from t h e dat e o f t h i s o r d e r . 

I T IS SO ORDERED. 

May 6, 1992 C i t e as 44 Van N a t t a 919 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH W. McDONALD, Claimant 

WCB Case No. 90-08924 
ORDER OF ABATEMENT 

Roger D. W a l l i n g f o r d , Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our A p r i l 7, 1990 
Order on Review t h a t a f f i r m e d t h e Referee's c o n c l u s i o n t h a t c l a i m a n t had e s t a b 
l i s h e d t h e c o m p e n s a b i l i t y o f h i s p s y c h o l o g i c a l c o n d i t i o n . The i n s u r e r contends 
t h a t o u r o r d e r i s l e g a l l y i n s u f f i c i e n t under G a r c i a v. Boise Cascade Corp., 309 
Or 292 ( 1 9 9 0 ) , and Teledyne Wah Chang v. V o r d e r s t r a s s e , 104 Or App 498 ( 1 9 9 0 ) . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
Board o r d e r i s w i t h d r a w n and c l a i m a n t i s r e q u e s t e d t o f i l e a response t o t h e 
m o t i o n w i t h i n t e n days. T h e r e a f t e r , we s h a l l t a k e t h i s m a t t e r under advisement. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
KATHERINE F. TAYLOR, Claimant 

WCB Case No. 89-18102 
ORDER ON REVIEW 

F r a n c e s c o n i , e t a l . , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Gunn and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee L i p t o n ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r a m e n t a l d i s 
o r d e r . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT" w i t h t h e f o l l o w i n g m o d i f i c a t i o n . 
I n s t e a d o f t h e Referee's f i n d i n g t h a t c l a i m a n t ' s p r o d u c t i o n a c t i v i t i e s f o r a 30-
second co m m e r c i a l ad consumed 10 t o 12 hours, we f i n d t h a t i t t o o k 10 t o 12 
hours t o f i l m t h e ad. The r e m a i n i n g p r o d u c t i o n a c t i v i t i e s f o r t h a t ad, i n c l u d 
i n g s c r i p t w r i t i n g , a u d i o , e d i t i n g , c a s t i n g and manual i n s e r t i o n i n t o program
ming, t o o k a c o n s i d e r a b l y l o n g e r p e r i o d o f t i m e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a p p l i e d t h e law i n e f f e c t b e f o r e t h e 1990 amendments (Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2 ) . Claimant f i l e d her h e a r i n g r e q u e s t be
f o r e May 1, 1990, and t h e h e a r i n g was convened b e f o r e J u l y 1, 1990. A c c o r d 
i n g l y , we t o o a n a l y z e t h i s m a t t e r under t h e law i n e f f e c t b e f o r e t h e 1990 amend
ments. See Or Laws 1990 ( S p e c i a l Session ) , ch. 2, 5 4 ( 2 ) . 

I n o r d e r t o e s t a b l i s h a compensable men t a l d i s o r d e r , c l a i m a n t must p r o v e : 
(1) she has a m e n t a l o r e m o t i o n a l d i s o r d e r which i s g e n e r a l l y r e c o g n i z e d i n t h e 
m e d i c a l o r p s y c h o l o g i c a l community; (2) t h e employment c o n d i t i o n s p r o d u c i n g t h e 
m e n t a l d i s o r d e r e x i s t i n a r e a l and o b j e c t i v e sense; (3) t h e y a r e c o n d i t i o n s 
o t h e r t h a n c o n d i t i o n s g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a t i o n o r r e a s o n 
a b l e d i s c i p l i n a r y , c o r r e c t i v e , o r j o b performance e v a l u a t i o n a c t i o n s by t h e em
p l o y e r , o r c e s s a t i o n o f employment; and (4) t h e r e i s c l e a r and c o n v i n c i n g e v i 
dence t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e co u r s e o f employment. 
Former ORS 65 6 . 8 0 2 ( 2 ) . 

I t i s u n d i s p u t e d t h a t c l a i m a n t has a menta l d i s o r d e r w h i c h i s g e n e r a l l y 
r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community. Dr. C o l i s t r o , t r e a t i n g 
p s y c h o l o g i s t , d i a g n o s e d major d e p r e s s i o n , w h i l e Dr. Turco, e x a m i n i n g p s y c h i a 
t r i s t , d i a g n o s e d a d j u s t m e n t d i s o r d e r w i t h mixed e m o t i o n a l f e a t u r e s . (Exs. 7-8, 
8-5 ) . We t h e r e f o r e f i n d t h a t c l a i m a n t has proved t h i s element o f her c l a i m . 

The R e f e r e e was n o t persuaded t h a t c l a i m a n t ' s m e n t a l d i s o r d e r was produced 
by employment c o n d i t i o n s which e x i s t e d i n a r e a l and o b j e c t i v e sense. The Ref
e r e e reasoned t h a t c l a i m a n t ' s a c t i v i t i e s o f p r o d u c i n g commercials f o r her em
p l o y e r were n o t c o n d i t i o n s o f her employment, because she was h i r e d t o s e l l ad
v e r t i s i n g t i m e f o r t h e employer and t h e employer d i d n o t promote, a c q u i e s c e i n , 
or b e n e f i t f r o m c l a i m a n t ' s p r o d u c t i o n a c t i v i t i e s . We d i s a g r e e . 

I n J a nuary 1988, t h e employer h i r e d c l a i m a n t as i t s a d v e r t i s i n g s a l e s r e p 
r e s e n t a t i v e . C l a i m a n t was p r i m a r i l y r e s p o n s i b l e f o r s e l l i n g a d v e r t i s i n g t i m e on 
s e v e r a l c h a n n e l s t o p r o s p e c t i v e c l i e n t s . ( T r . 126). However, she was a l s o ex
p e c t e d t o s e r v e as a " p r o d u c t i o n l i a i s o n , " r e s p o n s i b l e f o r c o o r d i n a t i o n between 
c l i e n t s and t h e v i d e o p r o d u c t i o n companies t h a t produced c o m m e r c i a l s . ( T r . 130, 
25 1 ) . T h i s " p r o d u c t i o n l i a i s o n " p o s i t i o n was new, because t h e employer had n o t 
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p r e v i o u s l y been i n v o l v e d i n t h e p r o d u c t i o n o f commercials f o r i n s e r t i o n i n i t s 
programming. ( T r . 130). 

C l a i m a n t a t t e m p t e d t o work w i t h s e v e r a l v i d e o p r o d u c t i o n companies, b u t 
t h e i r work was t o o e x p e n s i v e o r o t h e r w i s e u n s a t i s f a c t o r y . ( T r . 131, 143, 204, 
384-85). She t h e r e f o r e assumed t h e r e s p o n s i b i l i t i e s o f p r o d u c i n g t h e commer
c i a l s h e r s e l f i n January 1989. ( T r . 129-31). These r e s p o n s i b i l i t i e s i n c l u d e d 
w r i t i n g t h e s c r i p t s , s e l e c t i n g t h e music, c a s t i n g t a l e n t , s u p e r v i s i n g t h e t a p i n g 
and e d i t i n g , and m a n u a l l y i n s e r t i n g t h e commercials i n t o programming. ( T r . 131-
3 5 ) . She produced about 20 commercials f o r t h e employer. ( T r . 1 5 3 ) . A l t h o u g h 
t h e employer d i d n o t s p e c i f i c a l l y d i r e c t her t o produce t h e commercials h e r s e l f , 
i t was h e r u n d e r s t a n d i n g t h a t she was t o "do t h e j o b and g e t i t done and keep 
them on t h e a i r . " ( T r . 139-40). 

C l a i m a n t ' s p r o d u c t i o n a c t i v i t i e s f r e q u e n t l y r e q u i r e d her t o work l a t e a t 
n i g h t and on weekends, l e a v i n g her l i t t l e t i m e t o make s a l e s c o n t a c t s w i t h 
p r o s p e c t i v e c l i e n t s . ( T r . 32-33). Her s u p e r v i s o r , Steve Lee, was aware t h a t 
she was w o r k i n g o v e r t i m e on p r o d u c t i o n a c t i v i t i e s . ( T r . 368-69). Lee d i r e c t e d 
her t o make more s a l e s c o n t a c t s and s t o p her p r o d u c t i o n a c t i v i t i e s . ( T r . 252-
5 4 ) . F e e l i n g overworked, c l a i m a n t sought p s y c h o l o g i c a l t r e a t m e n t i n May 1989 
f o r an a c u t e s t r e s s r e a c t i o n . (Ex. 2 ) . 

We c o n c l u d e t h a t t h e c o n d i t i o n s o f c l a i m a n t ' s employment a r o s e f r o m her 
d u a l r o l e as a d v e r t i s i n g s a l e s r e p r e s e n t a t i v e and p r o d u c t i o n l i a i s o n . I t was 
her p e r c e p t i o n t h a t , as p r o d u c t i o n l i a i s o n , she was e x p e c t e d t o " g e t t h e j o b 
done" and keep t h e employer "on t h e a i r . " When she c o u l d n o t f i n d a s a t i s f a c 
t o r y p r o d u c t i o n company t o produce t h e commercials, she u n d e r s t o o d t h a t i t was 
her r e s p o n s i b i l i t y t o produce them h e r s e l f . 

A l t h o u g h c l a i m a n t ' s p e r c e p t i o n may have been i n c o r r e c t , we f i n d t h e r e was 
a r e a l and o b j e c t i v e b a s i s f o r i t . See Duran v. SAIF, 87 Or App 509 ( 1 9 8 7 ) . 
That b a s i s was t h e l a c k o f a c l e a r d i s t i n c t i o n between c l a i m a n t ' s r e s p o n s i b i l i 
t i e s as p r o d u c t i o n l i a i s o n and t h e p r o d u c t i o n a c t i v i t i e s she s h o u l d n o t have 
p e r f o r m e d . The employer had n o t p r e v i o u s l y been i n v o l v e d i n p r o d u c i n g commer
c i a l s , and d i d n o t have a c l e a r d e s c r i p t i o n o f t h e p r o d u c t i o n l i a i s o n p o s i t i o n . 
Moreover, when c l a i m a n t was h i r e d f o r t h e j o b , her t r a i n i n g i n c l u d e d v i e w i n g a 
s a l e s r e p r e s e n t a t i v e a c t u a l l y p r o d u c i n g a commercial. ( T r . 4 9 8 ) . I n a d d i t i o n , 
t h e employer had o t h e r s a l e s r e p r e s e n t a t i v e s who were p r o d u c i n g commercials i n 
a d d i t i o n t o t h e i r s a l e s work. ( T r . 363-64). 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s p e r c e p t i o n t h a t she 
was o v e r w o r k e d was based on " r e a l and o b j e c t i v e " c o n d i t i o n s o f her employment. 
See i d . T h e r e f o r e , we f i n d t h a t t h e c o n d i t i o n s p r o d u c i n g c l a i m a n t ' s m e n t a l d i s 
o r d e r were r e a l and o b j e c t i v e . 

We agree w i t h and adopt t h e Referee's f i n d i n g s t h a t : (1) t h e employment 
c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r were not c o n d i t i o n s g e n e r a l l y i n h e r e n t 
i n e v e r y w o r k i n g s i t u a t i o n ; and (2) t h e employer's program o f p r o g r e s s i v e d i s c i 
p l i n e , i n c l u d i n g t h e t h r e a t o f d i s m i s s a l , was a r e a s o n a b l e d i s c i p l i n a r y a c t i o n . 
I n a d o p t i n g t h e l a t t e r f i n d i n g , we are persuaded t h a t , i n l i g h t o f t h e c l e a r l y 
d e f i n e d s t a n d a r d s and p r a c t i c e s t h a t t h e employer p u t i n w r i t i n g (Ex. 3B) , 
c l a i m a n t had ample o p p o r t u n i t y t o conform her conduct t o t h e employer's e x p e c t a 
t i o n s . 

F i n a l l y , we must d e t e r m i n e whether t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f employment. To 
e s t a b l i s h t h i s element, c l a i m a n t must prove by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t w o r k - r e l a t e d s t r e s s o r s , n o t o t h e r w i s e e x c l u d e d under f o r m e r ORS 6 5 6 . 8 0 2 ( 2 ) , 
a r e t h e m a j or cause o f t h e mental d i s o r d e r . See Aetna C a s u a l t y Co. v. 
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Aschbacher, 107 Or App 494, r e v den 312 Or 150 ( 1 9 9 1 ) . I n o r d e r t o be c l e a r and 
c o n v i n c i n g , t h e e v i d e n c e must be " f r e e from c o n f u s i o n , f u l l y i n t e l l i g i b l e , d i s 
t i n c t " and " t h e t r u t h o f t h e f a c t s a s s e r t e d must be h i g h l y p r o b a b l e . " R i l e y 
H i l l G e n e r a l C o n t r a c t o r v. Tandy Corp., 303 Or 390, 407 ( 1 9 8 7 ) . Because we have 
f o u n d t h a t t h e employer's d i s c i p l i n a r y a c t i o n s were r e a s o n a b l e , t h o s e a c t i o n s 
a r e e x c l u d e d under f o r m e r ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) and may n o t be c o n s i d e r e d i n t h e 
a n a l y s i s o f t h e m a j or cause o f her p s y c h o l o g i c a l d i s a b i l i t y and need f o r t r e a t 
ment . 

We f i n d t h a t t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n , r e s o l u t i o n 
o f w h i c h t u r n s l a r g e l y on t h e m e d i c a l e v i d e n c e . See U r i s v. Compensation 
Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 (1986). Where m e d i c a l e v i d e n c e i s i n con
f l i c t , we t e n d t o g i v e g r e a t e r w e i g h t t o t h e o p i n i o n s o f c l a i m a n t ' s t r e a t i n g 
d o c t o r s , absent p e r s u a s i v e reasons not t o do so. Weiland v. SAIF. 64 Or App 
810, 814 ( 1 9 8 3 ) . 

Dr. C o l i s t r o , c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t , had seen c l a i m a n t numerous 
t i m e s by t h e t i m e he o f f e r e d h i s o p i n i o n (Ex. 8-1). He d i a g n o s e d c l a i m a n t as 
s u f f e r i n g f r o m s e v e r e , s i n g l e episode major d e p r e s s i o n . (Ex. 8 - 5 ) . He i d e n t i 
f i e d work s t r e s s i n v o l v i n g a c o m b i n a t i o n o f e x c e s s i v e work, l a c k o f t r a i n i n g , 
poor s u p p o r t f r o m s u p e r i o r s and co-workers, and t h e company's d i s o r g a n i z a t i o n as 
t h e s o l e cause o f c l a i m a n t ' s p s y c h o l o g i c a l problems. (Ex. 8-3, 8 - 5 ) . The em
p l o y e r ' s d i s c i p l i n a r y a c t i o n s , which we have p r e v i o u s l y f o u n d t o be r e a s o n a b l e , 
were n o t among t h e f a c t o r s Dr. C o l i s t r o c i t e d as c o n t r i b u t i n g t o c l a i m a n t ' s 
d e p r e s s i o n . Thus, we f i n d t h a t i t i s Dr. C o l i s t r o ' s o p i n i o n t h a t work s t r e s s , 
a p a r t f r o m any o f t h e employer's d i s c i p l i n a r y measures, i s t h e s o l e cause o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

Dr. D e W i t t , c l a i m a n t ' s l o n g t i m e t r e a t i n g m e d i c a l d o c t o r , c o r r o b o r a t e s Dr. 
C o l i s t r o ' s o p i n i o n . He t r e a t e d c l a i m a n t s e v e r a l t i m e s f o r symptoms o f s t r e s s 
and a n x i e t y b e g i n n i n g i n May 1989 u n t i l he r e f e r r e d her t o Dr. C o l i s t r o f o r psy
c h o l o g i c a l t r e a t m e n t , and he was aware t h a t her s u p e r v i s o r s had t a k e n some d i s 
c i p l i n a r y measures ( c l a i m a n t s a i d she was "jumped on by her s u p e r v i s o r s " ) . 
(Ex. 1 2 - 2 ) . I t was Dr. DeWitt's o p i n i o n t h a t most o f c l a i m a n t ' s problems arose 
f r o m her work f o r t h e employer; s p e c i f i c a l l y , from w o r k i n g l o n g h o u r s w i t h o u t 
any s e c r e t a r i a l h e l p , and from f i n a n c i a l problems w i t h t h e employer. (Ex. 14) . 
S i g n i f i c a n t l y , Dr. DeWitt d i d n o t c i t e t h e employer's d i s c i p l i n a r y measures as 
among t h e f a c t o r s t h a t caused c l a i m a n t ' s j o b s t r e s s . 

Thus, we c o n c l u d e , r e l y i n g on t h e o p i n i o n s o f c l a i m a n t ' s t r e a t i n g d o c t o r s 
C o l i s t r o and D e W i t t , t h a t t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t ' s 
work c o n d i t i o n s ( e x c l u d i n g t h e employer's d i s c i p l i n a r y a c t i o n s ) were t h e m a j or 
c o n t r i b u t i n g cause o f her p s y c h o l o g i c a l c o n d i t i o n . 

Dr. T u r c o , a p s y c h i a t r i s t who conducted an independent m e d i c a l examina
t i o n , o p i n e d t h a t w o r k - r e l a t e d s t r e s s o r s , when compared t o n o n - w o r k - r e l a t e d 
s t r e s s o r s , were t h e major cause o f c l a i m a n t ' s m e n t a l d i s o r d e r , c o n t r i b u t i n g more 
t h a n 50 p e r c e n t t o c l a i m a n t ' s s t r e s s . ( T r . 329-30). He recommended t h a t c l a i m 
a n t n o t r e t u r n t o her employer a t i n j u r y . (Ex. 7-8). I n f o r m i n g h i s o p i n i o n , 
he c o n s i d e r e d t h e employer's d i s c i p l i n a r y a c t i o n s as a w o r k - r e l a t e d s t r e s s o r , t o 
w h i c h he a s s i g n e d a c o n t r i b u t i o n o f "more t h a n 25 p e r c e n t . " ( T r . 3 3 0 ) . O t her 
w o r k - r e l a t e d f a c t o r s t h a t Dr. Turco c i t e d as c o n t r i b u t i n g t o c l a i m a n t ' s psycho
l o g i c a l c o n d i t i o n i n c l u d e d i n s u f f i c i e n t s u p p o r t s t a f f i n a h i g h l y p r e s s u r e d j o b , 
i n c r e a s e d j o b r e s p o n s i b i l i t i e s , w o r k i n g l o n g hours, and f i n a n c i a l d i s p u t e s 
( T r . 3 28-30). However, he d i d n o t i n d i c a t e whether, i f t h e employer's d i s c i 
p l i n a r y a c t i o n s were e x c l u d e d from c o n s i d e r a t i o n , t h e r e m a i n i n g w o r k - r e l a t e d 
s t r e s s o r s were t h e major cause o f t h e d i s o r d e r . 
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To t h e e x t e n t t h a t Dr. Turco's o p i n i o n may c o n f l i c t w i t h t h e o p i n i o n s o f 
Drs. C o l i s t r o and De W i t t , we g i v e g r e a t e r w e i g h t t o t h e t r e a t i n g d o c t o r s ' o p i n 
i o n s . B o t h Drs. C o l i s t r o and DeWitt had t h e o p p o r t u n i t y t o observe c l a i m a n t 
o v e r an ext e n d e d p e r i o d o f t i m e i n t r e a t i n g her p s y c h o l o g i c a l c o n d i t i o n and i t s 
m e d i c a l symptoms, w h i l e Dr. Turco saw her o n l y once. Dr. DeWitt t r e a t e d c l a i m 
a n t f o r o t h e r m e d i c a l problems over a 20 year p e r i o d , and, t h u s , has t h e advan
t a g e o f b e i n g f a m i l i a r w i t h c l a i m a n t ' s c o n d i t i o n b e f o r e t h e on s e t o f her psycho
l o g i c a l p r o blems. 

We c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d her burden o f p r o v i n g by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t w o r k - r e l a t e d s t r e s s o r s , n o t o t h e r w i s e e x c l u d e d under 
f o r m e r ORS 65 6 . 8 0 2 ( 2 ) , were t h e major cause o f her me n t a l d i s o r d e r . A c c o r d i n g 
l y , c l a i m a n t ' s m e n t a l d i s o r d e r c l a i m i s compensable. 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r her c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h i s m a t t e r . ORS 65 6 . 3 8 6 ( 1 ) . A f t e r 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t $12,500 i s a reasonable f e e , t o be p a i d by t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f 
s e r v i c e s s u b m i t t e d a t h e a r i n g , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , t h e complex
i t y o f t h e i s s u e s , and t h e r i s k t h a t c l a i m a n t ' s a t t o r n e y may go uncompensated. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 6, 1990, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s s e t a s i d e , and t h e c l a i m i s . remanded t o t h e i n s u r e r f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s c o u n s e l i s 
awarded an assessed a t t o r n e y f e e o f $12,500, payable by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
TERRY A. SORVIK, Claimant 
WCB Case No. 90-19448 

ORDER ON REVIEW 
Robert E. Nelson, Claimant A t t o r n e y 

D avid O. Home, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee P e t e r s o n ' s o r d e r 
t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s l e f t knee i n j u r y c l a i m . I n h i s 
b r i e f , c l a i m a n t contends t h a t t h e i n s u r e r f a i l e d t o t i m e l y deny h i s knee i n j u r y 
c l a i m . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

We adopt t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 
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I n t h e p r e s e n t case, c l a i m a n t seeks compensation f o r a c o n d i t i o n he a l 
l e g e s a r o s e d i r e c t l y f r o m t h e January 29, 1990 i n c i d e n t i n w h i c h he s l i p p e d on a 
b o a r d a t work, as d i s t i n g u i s h e d from a "consequence" a r i s i n g f r o m t h e i n j u r i e s 
he s u s t a i n e d on t h a t d a t e . A c c o r d i n g l y , c l a i m a n t ' s c o n d i t i o n i s p r o p e r l y c h a r 
a c t e r i z e d as a p r i m a r y consequence o f an i n d u s t r i a l a c c i d e n t . T h e r e f o r e , i n 
o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must show t h a t t h e J a n u a r y 29, 1990 
a c c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f h i s l e f t knee i n j u r y and need f o r 
m e d i c a l s e r v i c e s . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; J u l i e K. G a s p erino, 43 Van N a t t a 
1151 ( 1 9 9 1 ) . 

Here, we agree w i t h t h e Referee t h a t c l a i m a n t has e s t a b l i s h e d c o m p e n s a b i l 
i t y o f h i s l e f t knee c o n d i t i o n and we a f f i r m t h e Referee on t h a t i s s u e . 

U n t i m e l y d e n i a l 

At h e a r i n g , t h e i s s u e s l i t i g a t e d b e f o r e t h e Referee were c o m p e n s a b i l i t y 
and p e n a l t i e s and a t t o r n e y f e e s , based upon an a l l e g e d l y u n r e a s o n a b l e d e n i a l . 
The R e f e r e e fo u n d t h a t , c o n s i d e r i n g t h e m e d i c a l r e c o r d s and t h e 801 f o r m , t h e 
i n s u r e r ' s d e n i a l was n o t unreasonable. 

We c o n c l u d e t h a t t h e i s s u e o f t i m e l i n e s s o f t h e d e n i a l was n o t l i t i g a t e d 
a t h e a r i n g . A c c o r d i n g l y , i t i s n o t a p p r o p r i a t e l y r a i s e d f o r t h e f i r s t t i m e on 
r e v i e w . See Stevenson v. Blue Cross o f Oregon, 108 Or App 247 ( 1 9 9 1 ) ; Mavis v. 
SAIF, 45 Or App 1059 ( 1 9 8 0 ) . T h e r e f o r e , we do n o t address c l a i m a n t ' s c o n t e n t i o n 
t h a t t h e i n s u r e r ' s d e n i a l was u n t i m e l y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a ble f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y i s $850, t o be p a i d by 
t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 8, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y , c l a i m a n t ' s c o u n s e l i s awarded an 
a t t o r n e y f e e o f $850, t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
CATHERINE E. GREEN, Claimant 

WCB Case Nos. 90-12498, 90-02289 & 90-11980 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
P h i l l i p Nyburg, Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Hooton. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee B l a c k ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a m y o f a s c i a l 
p a i n syndrome c o n d i t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e 
o r d e r t h a t f a i l e d t o award her a d d i t i o n a l scheduled permanent d i s a b i l i t y . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and e x t e n t o f permanent d i s a b i l i t y . We 
a f f i r m t h e R e f e r e e ' s c o m p e n s a b i l i t y d e t e r m i n a t i o n and co n c l u d e t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h an e n t i t l e m e n t t o an award o f schedul e d permanent d i s a b i l i t y 
under t h e s t a n d a r d s . 

FINDINGS OF FACT 

C l a i m a n t began work w i t h t h e i n s u r e d i n December 1987. She i n i t i a l l y 
w orked on t h e ha u l b a c k , where she s o r t e d wood scraps f r o m a plywood p r o d u c t i o n 
l i n e . A f t e r w o r k i n g h a u l b a c k f o r a p p r o x i m a t e l y one month, she began work on a 
f i s h t a i l saw. That j o b i n v o l v e d p u l l i n g wood o f f a t a b l e o n t o a saw deck. Both 
p o s i t i o n s r e q u i r e d r e p e t i t i v e movement o f t h e arms, p u s h i n g , p u l l i n g and some 
t w i s t i n g . 

I n J a n u a r y 1988, c l a i m a n t began t o e x p e r i e n c e soreness and sha r p p a i n i n 
b o t h w r i s t s . She l a t e r sought m e d i c a l t r e a t m e n t i n J u l y 1988, c o m p l a i n i n g o f 
numbness and t i n g l i n g i n her l e f t hand. Dr. Freeman, M.D., di a g n o s e d b i l a t e r a l 
c a r p a l t u n n e l syndrome and, on August 23, 1988, p e r f o r m e d l e f t - s i d e d c a r p a l t u n 
n e l r e l e a s e s u r g e r y . 

C l a i m a n t r e t u r n e d t o work. By January 1989, she was a g a i n c o m p l a i n i n g o f 
p r o g r e s s i v e l y worse p a i n i n her s h o u l d e r s , neck and r i g h t f o r e a r m . She r e t u r n e d 
t o Freeman, who pe r f o r m e d r i g h t - s i d e d c a r p a l t u n n e l r e l e a s e s u r g e r y on March 15, 
1989. 

C l a i m a n t r e t u r n e d t o r e g u l a r work f o r a s h o r t p e r i o d a f t e r t h e second s u r 
g e r y , b u t l e f t on m a t e r n i t y l e a v e i n August f o r t h e b i r t h o f her f o u r t h c h i l d . 
Meanwhile, her c l a i m was c l o s e d p u r s u a n t t o an August 17, 1989 D e t e r m i n a t i o n 
O r der, w h i c h awarded t e m p o r a r y t o t a l d i s a b i l i t y b u t no permanent d i s a b i l i t y . 

F o l l o w i n g h er r e t u r n t o work from m a t e r n i t y l e a v e , c l a i m a n t was p l a c e d on 
a s c h e d u l e o f r o t a t i n g s h i f t s . Her work assignments would r o t a t e e v e r y s i x 
weeks and a l t e r n a t e d between day, n i g h t and r e l i e f s h i f t s . I n December 1989, 
she r e p o r t e d upper body p a i n , f a t i g u e and soreness, and began t o e x p e r i e n c e men
t a l d i f f i c u l t i e s . She r e t u r n e d t o Freeman, who diagnosed m y o f a s c i a l p a i n dys
f u n c t i o n and r e f e r r e d her t o Dr. Wheeler, M.D. Clai m a n t was a l s o examined by 
Dr. Becker, M.D., and by p h y s i c i a n s a t t h e Northwest P a i n C e n t e r . 

On F e b r u a r y 15, 1990, c l a i m a n t f i l e d a c l a i m f o r " f i b r o s i t i s - m o o d 
d i s t u r b a n c e - s l e e p d i s o r d e r . " (Ex. 3 8 ) . She a l s o s u b m i t t e d a p e t i t i o n r e q u e s t 
i n g t h e i n s u r e d t o reopen her c l a i m and commence t h e payment o f t e m p o r a r y d i s 
a b i l i t y . On A p r i l 12, 1990, t h e i n s u r e r d e n i e d t h e c l a i m , a s s e r t i n g t h a t c l a i m 
a n t ' s c o n d i t i o n had n o t worsened s i n c e t h e c l a i m was c l o s e d and t h a t h e r c u r r e n t 
need f o r t r e a t m e n t was u n r e l a t e d t o her work w i t h t h e i n s u r e d . 
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CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y - M y o f a s c i a l P a i n Syndrome 

The R e f e r e e c o n c l u d e d t h a t t h e r e was s u f f i c i e n t m e d i c a l e v i d e n c e t o e s t a b 
l i s h t h a t c l a i m a n t ' s m y o f a s c i a l p a i n syndrome, o r f i b r o s i t i s , was compensable as 
an o c c u p a t i o n a l d i s e a s e under ORS 656.802. We agree and adopt h i s c o n c l u s i o n s 
and r e a s o n i n g . McClendon v. Nabisco Brands, I n c . , 77 Or App 412 ( 1 9 8 6 ) . 

E x t e n t o f Permanent D i s a b i l i t y 

A t h e a r i n g , c l a i m a n t a l l e g e d t h a t she was e n t i t l e d t o an award o f perma
ne n t d i s a b i l i t y as a r e s u l t o f her compensable b i l a t e r a l c a r p a l t u n n e l syndrome 
c o n d i t i o n . The Referee f a i l e d t o address t h e i s s u e , and c l a i m a n t renews her 
argument on c r o s s - r e v i e w . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on June 8, 1989, 
and h e r c l a i m was c l o s e d by D e t e r m i n a t i o n Order on August 17, 1989, we a p p l y t h e 
" s t a n d a r d s " i n e f f e c t a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m 
a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-35-
010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y . 

Sensory Loss 

C l a i m a n t f i r s t contends t h a t she i s e n t i t l e d t o an award f o r l o s s o f sen
s a t i o n under f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) . She r e l i e s on Dr. Freeman's December 
1989 r e p o r t t h a t s e n s a t i o n was "decreased r e m a r k a b l y t o p i n f r o m t h e w r i s t s on 
up t o t h e s h o u l d e r s [ . ] " (Ex. 3 0 ) . There i s no evi d e n c e i n t h a t r e p o r t , how
e v e r , t h a t t h e n o t e d sensory l o s s i s due t o nerve i m p a i r m e n t caused by c l a i m 
a n t ' s compensable c a r p a l t u n n e l syndrome c o n d i t i o n . 

C l a i m a n t a l s o r e l i e s on Dr. Becker's d e p o s i t i o n a l t e s t i m o n y , i n w h i c h he 
n o t e d t h a t c l a i m a n t had "some l o s s o f p i n p r i c k p e r c e p t i o n " r e l a t e d t o her c a r p a l 
t u n n e l syndrome, and t h a t t h e l o s s "was l o c a l i z e d t o t h e median n e r v e d i s t r i b u 
t i o n . " (Ex. 48A). Those comments, however, do n o t e s t a b l i s h w i t h r e a s o n a b l e 
c e r t a i n t y t h e e x t e n t o f t h a t sensory l o s s and, t h e r e f o r e , a r e i n s u f f i c i e n t f o r 
purposes o f aw a r d i n g permanent d i s a b i l i t y under t h e " s t a n d a r d s . " I n f a c t , t h e 
o n l y e v i d e n c e Becker gave as t o t h e e x t e n t o f t h e impairment was t h a t i t was 
somewhere " i n between" severe o r v e r y s l i g h t . (Ex. 48A a t 1 0 ) . W i t h o u t more 
d e t a i l e d and s p e c i f i c sensory f i n d i n g s , we d e c l i n e t o a s s i g n what w o u l d be a 
p u r e l y a r b i t r a r y i m p a i r m e n t v a l u e f o r sensory l o s s under f o r m e r OAR 436-35-
1 1 0 ( 3 ) ( a ) . 

G r i p S t r e n g t h 

C l a i m a n t n e x t contends t h a t she i s e n t i t l e d t o an award f o r l o s s o f g r i p 
s t r e n g t h and r e l i e s on a December 1989 p h y s i c a l c a p a c i t i e s e v a l u a t i o n . That 
e v a l u a t i o n , however, does n o t r e l a t e t h e s t r e n g t h l o s s t o c l a i m a n t ' s compensable 
c a r p a l t u n n e l syndrome c o n d i t i o n . Moreover, i t does n o t a t t r i b u t e t h e l o s s t o 
a t r o p h y , a n a t o m i c a l changes o r nerve damage. A c c o r d i n g l y , c l a i m a n t has f a i l e d 
t o e s t a b l i s h e n t i t l e m e n t t o an award f o r l o s s o f g r i p s t r e n g t h under t h e s t a n 
d a r d s . See f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) , ( d ) . 
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C l a i m a n t l a s t contends t h a t she i s e n t i t l e d t o an award f o r a c h r o n i c con
d i t i o n l i m i t i n g t h e r e p e t i t i v e use o f each f o r e a r m . She r e l i e s on h e r t e s t i 
mony, as w e l l as t h a t o f her coworkers, t h a t she i s u n a b l e t o engage i n r e p e t i 
t i v e l i f t i n g o r g r i p p i n g a c t i v i t i e s . 

Former OAR 436-35-010(7) a l l o w s an award o f 5 p e r c e n t f o r c h r o n i c c o n d i 
t i o n s t h a t l i m i t t h e r e p e t i t i v e use o f a scheduled body p a r t . Lay t e s t i m o n y , 
however, cannot by i t s e l f e s t a b l i s h t h e e x i s t e n c e o f a c h r o n i c c o n d i t i o n . See 
Ruben C a r l o s , 43 Van N a t t a 605 (1991). There must be m e d i c a l e v i d e n c e t o sup
p o r t such a f i n d i n g . C l a i m a n t contends t h a t her t e s t i m o n y i s c o r r o b o r a t e d by 
t h e m e d i c a l r e c o r d s ; however, she c i t e s no s p e c i f i c e v i d e n c e . A f t e r o u r r e v i e w 
o f t h e m e d i c a l r e c o r d , we f i n d no evidence t h a t c l a i m a n t s u f f e r s f r o m a c h r o n i c 
c o n d i t i o n l i m i t i n g t h e r e p e t i t i v e use o f her forearms as a r e s u l t o f h e r compen
s a b l e c o n d i t i o n . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h 
e n t i t l e m e n t t o an award o f permanent d i s a b i l i t y . 

A t t o r n e y Fee on Review 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w c o n c e r n i n g t h e com
p e n s a b i l i t y i s s u e and we have n o t d i s a l l o w e d o r reduced compensation awarded t o 
c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed a t t o r n e y f e e under ORS 
6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r 
ney's s e r v i c e s on r e v i e w i s $1,000, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as 
r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s>. b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 15, 1991 i s a f f i r m e d . The August 17, 1990 
D e t e r m i n a t i o n Order award o f no scheduled permanent d i s a b i l i t y i s a f f i r m e d . For 
s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l 
i s awarded a r e a s o n a b l e f e e o f $1,000, t o be p a i d by t h e i n s u r e r . 

A p r i l 30, 1992 C i t e as 44 Van N a t t a 927 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HAROLD R. HOPKINS, Claimant 

Own M o t i o n No. 92-0205M 
ORDER POSTPONING ACTION ON OWN MOTION REQUEST 

Emmons, e t a l . , C l aimant A t t o r n e y s 

The i n s u r e r v o l u n t a r i l y reopened t h e above c l a i m f o r t h e payment o f tempo
r a r y t o t a l d i s a b i l i t y compensation p u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 4 ) . C l a i m a n t ' s ag
g r a v a t i o n r i g h t s e x p i r e d on October 23, 1989. The i n s u r e r a c c e p t e d t h e compens
a b i l i t y o f c l a i m a n t ' s October 2, 1990 c e r v i c a l s u r g e r y . The employer now r e 
q u e s t s a u t h o r i z a t i o n f o r reimbursement from t h e Reopened Claims Reserve. 

We may a u t h o r i z e reimbursement from t h e Reopened Claims Reserve f o r 
amounts o f compensation w h i c h a r e p r o p e r l y p a i d p u r s u a n t t o our a u t h o r i t y under 
ORS 656.278. ORS 656.625. Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may a u t h o r i z e , on o u r 
own m o t i o n , t h e payment o f t emporary d i s a b i l i t y compensation when t h e r e i s a 
w o r s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n 
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such cases, we may a u t h o r i z e t h e payment o f compensation f r o m t h e t i m e t h e 
wo r k e r i s a c t u a l l y h o s p i t a l i z e d o r undergoes o u t p a t i e n t s u r g e r y . I d . 

I f t h e r e i s l i t i g a t i o n p ending on i s s u e s w h i c h may a f f e c t o u r own m o t i o n 
j u r i s d i c t i o n , i t i s our p o l i c y t o postpone a c t i o n u n t i l t h e p e n d i n g l i t i g a t i o n 
has been r e s o l v e d . Here, c l a i m a n t has a pending r e q u e s t f o r h e a r i n g c o n c e r n i n g 
a D e t e r m i n a t i o n Order d a t e d October 24, 1989. (WCB Case No. 89-23900). Our 
r e c o r d s show t h a t c l a i m a n t i s c o n t e n d i n g t h e D e t e r m i n a t i o n Order p r e m a t u r e l y 
c l o s e d h i s c l a i m . I f c l a i m a n t p r e v a i l s a t h e a r i n g and t h e D e t e r m i n a t i o n Order 
i s s e t a s i d e , c l a i m a n t ' s c l a i m would be processed as an open a g g r a v a t i o n c l a i m . 
I n t h a t e v e n t , inasmuch as our own m o t i o n j u r i s d i c t i o n t o award t e m p o r a r y d i s 
a b i l i t y compensation does n o t b e g i n u n t i l c l a i m a n t ' s a g g r a v a t i o n r i g h t s have ex
p i r e d , see M i l t e n b e r q e r v. Howard's Plumbing, 93 Or App 475 ( 1 9 8 8 ) , we would 
l a c k own m o t i o n j u r i s d i c t i o n t o a u t h o r i z e reimbursement o f any t e m p o r a r y d i s 
a b i l i t y c ompensation p a i d by t h e i n s u r e r . 

T h e r e f o r e , we d e f e r a c t i o n on t h i s r e q u e s t f o r own m o t i o n a c t i o n and r e 
q u e s t t h a t R e f e r e e I B a k e r , who i s scheduled t o conduct t h e h e a r i n g i n WCB Case 
No. 89-23900 subm i t a copy o f h i s o r d e r t o t h e Board. A f t e r i s s u a n c e o f t h a t 
o r d e r , t h e p a r t i e s s h o u l d a d v i s e t h e Board o f t h e i r r e s p e c t i v e p o s i t i o n s r e g a r d 
i n g t h i s r e q u e s t f o r reimbursement. 

P a r e n t h e t i c a l l y , i f t h e October 24, 1989 D e t e r m i n a t i o n Order i s n o t foun d 
t o be p r e m a t u r e , inasmuch as c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d on October 
23, .1989, we wo u l d have own m o t i o n j u r i s d i c t i o n t o award any a d d i t i o n a l amounts 
o f t e m p o r a r y d i s a b i l i t y compensation. The r e c o r d shows t h a t t h e i n s u r e r r e 
opened c l a i m a n t ' s c l a i m f o r t h e payment o f temporary d i s a b i l i t y compensation 
b e f o r e t h e d a t e o f t h e October 2, 1990 s u r g e r y . As we d i s c u s s e d above, we would 
have own m o t i o n a u t h o r i t y t o re i m b u r s e o n l y t h o s e amounts o f t e m p o r a r y d i s a b i l 
i t y c o mpensation t h a t were p a i d from t h e d a t e o f s u r g e r y o r h o s p i t a l i z a t i o n . 
A d d i t i o n a l l y , any f u r t h e r c l o s u r e s o f t h e c l a i m would be s u b j e c t t o o u r own 
m o t i o n j u r i s d i c t i o n ; t h a t i s , c l a i m c l o s u r e would have t o be a c c o m p l i s h e d by 
i s s u i n g a N o t i c e o f C l o s u r e (Form 2066) under OAR 438-12-055 (own m o t i o n c l a i m 
c l o s u r e p r o c e d u r e ) , n o t by i s s u i n g a D e t e r m i n a t i o n Order under ORS 656.268 
( r e g u l a r c l a i m c l o s u r e p r o c e d u r e ) . 

Thus, i f t h e October 24, 1989 D e t e r m i n a t i o n Order i s n o t f o u n d t o be p r e 
m a t u r e , because t h e c l a i m was su b s e q u e n t l y reopened a f t e r t h e e x p i r a t i o n o f 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s , i t appears t h a t t h e D e t e r m i n a t i o n Order i s s u e d on 
J u l y 5, 1991, as c o r r e c t e d on October 23, 1991, and t h e Order on R e c o n s i d e r a t i o n 
d a t e d J a n u a r y 28, 1992, were i s s u e d w i t h o u t a u t h o r i t y . 

I T IS SO ORDERED. 

A p r i l 30, 1992 C i t e as 44 Van N a t t a 928 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN J . RICE, Claimant 

WCB Case Nos. 90-14069 & 90-12474 
ORDER ON REVIEW 

John C. O'Brien, J r . , C l a i m a n t A t t o r n e y 
: Beers, e t a l . / Defense A t t o r n e y s 

Reviewed by, Board Members Tenenbaum and K i n s l e y . v ' j _ ; 

The i n s u r e r r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s c l a i m f o r back s u r g e r y a t L5-S1. On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 
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We adopt t h e " F i n d i n g s o f Fa c t , " except f o r t h e " F i n d i n g s o f U l t i m a t e 
F a c t , " c o n t a i n e d i n t h e Referee's O p i n i o n and Order and t h e O p i n i o n and Order on 
R e c o n s i d e r a t i o n , w i t h t h e f o l l o w i n g e x c e p t i o n s . 

We make no f i n d i n g s r e g a r d i n g t h e reasonableness and n e c e s s i t y o f L3-5 o r 
L5-S1 s u r g e r y . 

We do n o t f i n d t h a t c l a i m a n t s u f f e r e d an A p r i l 1990 p r a t f a l l ; n or do we 
f i n d t h a t Dr. Nash's November 26, 1990 s u r g e r y r e p a i r e d p o s t - t r a u m a t i c , r a t h e r 
t h a n c o n g e n i t a l o r d e g e n e r a t i v e , problems. 

CONCLUSIONS OF LAW AND OPINION 

We n o t e a t t h e o u t s e t t h a t c l a i m a n t ' s L3-5 c o n d i t i o n , a c h r o n i c back 
s t r a i n , r e s u l t e d f r o m an o c c u p a t i o n a l d i s e a s e . See John J. R i c e , 42 Van N a t t a 
2513 ( 1 9 9 0 ) , a f f ' d mem C o n n e c t i c u t I n d e m n i t y v. SAIF, 109 Or App 329 ( 1 9 9 1 ) . 
The law o f t h e case i n v o l v i n g t h e L3-5 c o n d i t i o n i s t h a t t h e c o n d i t i o n was com
p e n s a b l e as o f an A r b i t r a t o r ' s Order da t e d A p r i l 17, 1990. See i d . 

The i s s u e s r a i s e d p r i o r t o t h e November 1990 h e a r i n g arose o u t o f t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n and m e d i c a l s e r v i c e s c l a i m s , i n c l u d i n g 
h i s r e q u e s t f o r a u t h o r i z a t i o n f o r r e p e a t s u r g e r y a t L3-5. The Re f e r e e u p h e l d 
t h e i n s u r e r ' s d e n i a l o f t h e m e d i c a l s e r v i c e s c l a i m on r e a s o n a b l e and necessary 
g r o u n d s . Subsequent t o t h e Referee's o r d e r . Dr. Nash o p e r a t e d a t L5-S1 and t h e 
p a r t i e s a greed t h a t t h e i r d i s p u t e i s l i m i t e d t o t h e c o m p e n s a b i l i t y o f t h a t 
s u r g e r y . C o n s e q u e n t l y , t h e Referee abated h i s November 8, 1990 O p i n i o n and 
Order, reopened t h e r e c o r d , and i s s u e d an O p i n i o n and Order on R e c o n s i d e r a t i o n 
s e t t i n g a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r t h e 
November 26, 1990 L5-S1 s u r g e r y . 

I n t h e Order on R e c o n s i d e r a t i o n , t h e Referee s t a t e d t h a t t h e o n l y i s s u e 
b e f o r e him was "whether t h e s u r g e r y a t L5-S1 was r e a s o n a b l e and ne c e s s a r y and 
r e l a t e d t o c l a i m a n t ' s compensable c l a i m . " (O&O p . 2 ) . We r e f r a m e and r e s t a t e 
t h e i s s u e s , f o r t h e f o l l o w i n g reasons. F i r s t , t h e r e a s o n a b l e n e s s and n e c e s s i t y 
o f s u r g e r y ceased t o be a t i s s u e when t h e p a r t i e s asked t h e R e f e r e e t o abate h i s 
i n i t i a l o r d e r . Second, c l a i m a n t p r e s e n t s a l t e r n a t i v e arguments. He contends 
t h a t : (1) t h e L5-S1 m e d i c a l s e r v i c e s a r e compensable as r e l a t e d t o an a l l e g e d 
A p r i l 1989 p r a t f a l l a t work; o r (2) t h e y a r e compensable as r e l a t e d t o t h e ac
c e p t e d L3-5 c o n d i t i o n , because t h e L3-5 s u r g e r y caused t h e need f o r t r e a t m e n t a t 
L5-S1. A l t h o u g h t h e Referee s t a t e d t h a t t h e t r e a t m e n t was c l a i m e d as r e l a t e d t o 
t h e compensable c o n d i t i o n , he r e l i e d on Dr. Nash's o p i n i o n and d e c i d e d t h e case 
on t h e t h e o r y t h a t t h e L5-S1 s u r g e r y i s compensably r e l a t e d t o an A p r i l 1989 
work i n c i d e n t , w h i c h had n o t p r e v i o u s l y been found compensable. I n so d o i n g , 
t h e R e f e r e e f o u n d t h a t an A p r i l 1989 compensable event o c c u r r e d a t work. We 
d i s a g r e e . 

I n o r d e r f o r a m e d i c a l s e r v i c e s c l a i m t o be compensable, t h e c l a i m e d 
t r e a t m e n t must be r e l a t e d t o a compensable c o n d i t i o n . ORS 65 6 . 2 4 5 ( 1 ) . Here, 
under c l a i m a n t ' s second t h e o r y , t h e c o n d i t i o n a t L5-S1 i s c l a i m e d t o be a conse
quence o f t h e ac c e p t e d c o n d i t i o n a t L3-5, as a r e s u l t o f i n t r u s i v e s u r g e r y t o 
remove s c a r r i n g a t L3-5. However, t h e work a c t i v i t i e s w h i c h caused t h e L3-5 
prob l e m s were n o t t h e d i r e c t cause o f t h e need f o r t r e a t m e n t a t L5-S1. Under 
t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e L5-S1 c o n d i t i o n i s c l a i m e d as a 
" c o n s e q u e n t i a l c o n d i t i o n , " r a t h e r t h a n a d i r e c t o r p r i m a r y consequence o f t h e 
L3-5 o c c u p a t i o n a l d i s e a s e . See J u l i e K. Gasparino, 43 Van N a t t a 1151, 1153 
( 1 9 9 1 ) . T h e r e f o r e , t o p r e v a i l c o n c e r n i n g t h e c l a i m e d L5-S1 t r e a t m e n t , c l a i m a n t 
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must p r o v e t h a t t h e L3-5 c o n d i t i o n was t h e major c o n t r i b u t i n g cause o f t h e L5-S1 
c o n s e q u e n t i a l c o n d i t i o n . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . 

The o n l y e v i d e n c e a r g u a b l y r e l a t i n g c l a i m a n t ' s need f o r L5-S1 s u r g e r y t o 
h i s t r e a t m e n t f o r t h e L3-5 c o n d i t i o n i s t h e o p i n i o n o f Dr. Z i v i n , an i n d e p e n d e n t 
examiner. On August 15, 1990, Dr. Z i v i n o p i n e d t h a t , g i v e n c l a i m a n t ' s p o t e n t i a l 
f o r i n s t a b i l i t y due t o h i s c o n g e n i t a l p a r s d e f e c t , r e p e a t e d s u r g i c a l i n t r u s i o n s 
c o u l d o n l y be e x p e c t e d t o i n c r e a s e t h e l i k e l i h o o d o f i n s t a b i l i t y a t t h e L5-S1 
l e v e l . (Ex. 8 1 - 1 1 ) . N o t i n g t h a t t h e October 1989 s u r g e r y a t L3-5 d i d n o t mate
r i a l l y b e n e f i t c l a i m a n t , Z i v i n a l s o s t a t e d t h a t " w i t h o u t doubt some o f [ c l a i m 
a n t ' s ] c u r r e n t problems a r e t h e r e s i d u a l s o f and a r e a t t r i b u t a b l e t o t h a t 
s u r g e r y . " (Ex. 81-12). A f t e r t h e November 1990 s u r g e r y , Dr. Z i v i n s t a t e d : 
"The s u r g e r y i t s e l f was p e r f o r m e d a t a s i t e o f c o n g e n i t a l s p i n a l m a l f o r m a t i o n , 
whereas e x p e c t e d h y p e r t r o p h i c changes i n t h e f a c e t s and encroachment upon ne r v e 
r o o t s i s e x p e c t e d . T h i s c o n d i t i o n was n o t caused by [ c l a i m a n t ' s ] employment." 
(Ex. 9 0 - 2 ) . Dr. Z i v i n ' s August 1990 o p i n i o n r a i s e s t h e p o s s i b i l i t y t h a t t h e 
t h e n - a n t i c i p a t e d L3-5 s u r g e r y may have caused problems a t L5-S1. A l t h o u g h Dr. 
Z i v i n c l e a r l y o p i n e d t h a t "some" o f c l a i m a n t ' s "problems" a r e due t o h i s p r i o r 
s u r g e r y , we a r e u n a b l e t o d e t e r m i n e whether t h o s e problems i n c l u d e d t h e c o n d i 
t i o n r e q u i r i n g t r e a t m e n t a t L5-S1. Moreover, i n l i g h t o f Dr. Z i v i n ' s l a t e r 
o p i n i o n e x p l a i n i n g t h a t changes i n s p i n a l f a c e t s and n e r v e r o o t encroachment are 
e x p e c t e d w i t h a p r e e x i s t i n g d e f e c t such as c l a i m a n t ' s , we c o n c l u d e t h a t Dr. 
Z i v i n ' s o p i n i o n does n o t s u p p o r t c l a i m a n t ' s second t h e o r y t h a t t h e s u r g e r y a t 
L3-5 was t h e m a j o r c o n t r i b u t i n g cause o f t h e worsened s p o n d y l o s i s a t L5-S1. 

. C l a i m a n t a l s o advances t h e t h e o r y t h a t t h e worsened L5-S1 c o n d i t i o n i s r e 
l a t e d t o an a l l e g e d A p r i l 1989 p r a t f a l l a t work. I n o r d e r t o p r e v a i l under t h i s 
t h e o r y , c l a i m a n t must pr o v e t h a t t h e work i n c i d e n t o c c u r r e d as he a l l e g e s . 

The e v i d e n c e on t h i s q u e s t i o n i s c o n f l i c t i n g . Dr. F i n c h , t h e n - t r e a t i n g 
c h i r o p r a c t o r , r e p o r t e d on May 10, 1989 t h a t c l a i m a n t was t a k e n o f f work on May 
4, 1989, a f t e r he sought t r e a t m e n t on A p r i l 2 1 , 1989. F i n c h r e p o r t e d , " P a t i e n t 
s t a t e s t h e r e was no i n j u r y i n v o l v e d . " (Ex. 3 3 ) . On June 29, 1989, Western Medi
c a l C o n s u l t a n t s r e p o r t e d c l a i m a n t ' s h i s t o r y t h a t he had e x p e r i e n c e d a f l a r e - u p 
i n A p r i l , n o t i n g t h a t c l a i m a n t " r e c a l l s no s p e c i f i c e v e n t t h a t caused t h i s 
f l a r e - u p . . . [ a n d ] cannot r e c a l l any s p e c i f i c o r d r a m a t i c i n c i d e n t w h i c h caus
ed h i s p r e s e n t i n c r e a s e i n symptoms[.]" (Ex. 3 6 - 2 ) . On August 29, 1989, I n d e 
pendent C h i r o p r a c t i c C o n s u l t a n t s examined c l a i m a n t , r e v i e w e d h i s h i s t o r y , and 
commented t h a t c l a i m a n t d i d n o t r e p o r t a t r i g g e r i n g t r a u m a t i c e v e n t . (Ex. 4 6 - 3 ) . 

On t h e o t h e r hand, c l a i m a n t and h i s w i f e t e s t i f i e d t h a t c l a i m a n t t r i p p e d 
o v e r a c a b l e a t work i n A p r i l 1989 and f e l l backward t o t h e g r o u n d . The f i r s t 
m e d i c a l r e f e r e n c e t o a suspected work i n c i d e n t i s Western M e d i c a l C o n s u l t a n t s ' 
November 1989 r e p o r t t h a t s t a t e d t h a t c l a i m a n t " p r o b a b l y " s u f f e r e d a new i n c i 
d e n t i n A p r i l 1989, a l t h o u g h t h e i r r e p o r t c o n t a i n e d no h i s t o r y o f a new i n c i 
d e n t . (Ex. 4 8 - 1 ) . Dr. Nash, t r e a t i n g surgeon, f i r s t r e p o r t e d an A p r i l 1989 
p r a t f a l l on May 24, 1990. (Ex. 75-2). A f t e r c l a i m a n t ' s November 1990 s u r g e r y , 
Dr. Nash o p i n e d t h a t an A p r i l 1989 p r a t f a l l " h e r a l d e d t h e development o f symp
toms, t h a t e v e n t u a l l y l e d t o t h e n e c e s s i t y o f h i s s u r g e r i e s . " (Ex. 8 9 ) . On 
J u l y 23, 1990, Dr. B e r k e l e y d e s c r i b e d a March 1989 p r a t f a l l . (Ex. 8 0 - 1 ) . 

C o n s i d e r i n g t h e complete l a c k o f contemporaneous e v i d e n c e o f an A p r i l 1989 
i n j u r i o u s e v e n t and c l a i m a n t ' s f a i l u r e t o e x p l a i n why he d i d n ' t r e c a l l such an 
e v e n t t h e n , b u t does now, we f i n d c l a i m a n t ' s r e p o r t i n g t o be m a t e r i a l l y u n r e l i 
a b l e . Moreover, because Dr. Nash based h i s o p i n i o n c o n c e r n i n g c a u s a t i o n on 
c l a i m a n t ' s u n r e l i a b l e h i s t o r y , Dr. Nash's o p i n i o n i s u n r e l i a b l e as w e l l . I n t h e 
absence o f r e l i a b l e e v i d e n c e s u p p o r t i n g c l a i m a n t ' s "new i n j u r y " t h e o r y , he has 
n o t c a r r i e d h i s burden o f p r o v i n g t h a t he s u f f e r e d a compensable i n j u r y i n A p r i l 
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1989. For t h e s e reasons, we conclude t h a t t h e m e d i c a l s e r v i c e s c l a i m i s n o t 
compensable. 

ORDER 

931 

The R e f e r e e ' s o r d e r d a t e d November 8, 1990, as r e c o n s i d e r e d on J u l y 3, 
1991, i s r e v e r s e d . The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r s u r g e r y a t LB-
SI i s r e i n s t a t e d and u p h e l d . The Referee's award o f an assessed a t t o r n e y f e e i s 
a l s o r e v e r s e d . 

May 12, 1992 ; C i t e as 44 Van N a t t a 931 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
AL S. OAVIS, Claimant 
WCB Case No. 91-04560 

ORDER ON REVIEW 
Westmoreland & Shebley, Claimant A t t o r n e y s 
Kenneth R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e Knapp's 
o r d e r w h i c h : (1) fo u n d t h a t t h e D i r e c t o r d i d n o t have j u r i s d i c t i o n o v e r t h e r e a 
s onableness and n e c e s s i t y o f c l a i m a n t ' s proposed back s u r g e r y ; and (2) s e t a s i d e 
SAIF's "de f a c t o " d e n i a l o f t h e proposed s u r g e r y . The Department o f I n s u r a n c e 
and F i n a n c e has f i l e d a m o t i o n r e q u e s t i n g t h a t i t be j o i n e d as a p a r t y t o t h i s 
p r o c e e d i n g and has f i l e d a p p e l l a t e b r i e f s . On r e v i e w , t h e i s s u e s a r e m o t i o n f o r 
j o i n d e r and j u r i s d i c t i o n . We deny t h e j o i n d e r m o t i o n , c o n c l u d e t h a t t h e D i r e c 
t o r had j u r i s d i c t i o n o v e r t h i s d i s p u t e p u r s u a n t t o ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) , and r e 
v i e w i n g t h e D i r e c t o r ' s o r d e r f o r s u b s t a n t i a l e v i d e n c e under ORS 65 6 . 3 2 7 ( 2 ) , 
a f f i r m t h e D i r e c t o r ' s o r d e r . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , b u t do n o t adopt t h e Referee's 
" U l t i m a t e F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 
M o t i o n f o r J o i n d e r 

The Department o f I n s u r a n c e and Finance (Department) has moved t o be 
j o i n e d as a p a r t y t o t h i s p r o c e e d i n g and has f i l e d a p p e l l a t e b r i e f s c o n c e r n i n g 
t h i s m a t t e r . 

Inasmuch as t h e Department was n o t a p a r t y a t h e a r i n g and t h i s m a t t e r d i d 
n o t a r i s e f r o m a h e a r i n g r e q u e s t f i l e d by t h e D i r e c t o r , we co n c l u d e t h a t t h e 
Department i s n o t a p a r t y t o t h i s p r o c e e d i n g . ORS 656.005(20); 6 5 6 . 2 8 3 ( 1 ) . I n 
s u p p o r t o f i t s c o n t e n t i o n t h a t i t has s t a n d i n g , t h e Department c i t e s John A. 
T a l l a n t , 42 Van N a t t a 939 (1 9 9 0 ) . I n T a l l a n t , t h e Board c o n c l u d e d t h a t because 
t h e Department had a s t a k e i n t h e outcome o f a case i n v o l v i n g a non c o m p l y i n g em
p l o y e r , i t had s t a n d i n g . Here, by c o n t r a s t , t h e Department does n o t have a 
s t a k e i n t h e outcome o f t h i s p a r t i c u l a r case, b u t r a t h e r has a g e n e r a l i n t e r e s t 
i n t h e i n t e r p r e t a t i o n o f ORS 656.327. 

We c o n c l u d e , based on t h e f o r e g o i n g r e a s o n i n g , t h a t t h e Department does 
n o t have s t a n d i n g i n t h i s p r o c e e d i n g . Consequently, we deny t h e Department's 
m o t i o n f o r j o i n d e r . N e v e r t h e l e s s , t h e b r i e f s s u b m i t t e d by t h e Department w i l l 
be c o n s i d e r e d as amicus c u r i a e b r i e f s . 
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J u r i s d i c t i o n 

I n t h e p r e s e n t case, SAIF contended t h a t c l a i m a n t ' s p r o p o s e d s u r g e r y was 
i n a p p r o p r i a t e and i t i n i t i a t e d t h e D i r e c t o r ' s r e v i e w o f t h e s u r g e r y p u r s u a n t t o 
ORS 656.327. On A p r i l 4, 1991, t h e Department o f I n s u r a n c e and F i n a n c e i s s u e d a 
p r o p o s e d and f i n a l o r d e r c o n c e r n i n g a bona f i d e m e d i c a l s e r v i c e s d i s p u t e , w h i c h 
c o n c l u d e d t h a t t h e proposed t r e a t m e n t was n o t a p p r o p r i a t e . C l a i m a n t f i l e d a 
h e a r i n g r e q u e s t a s s e r t i n g t h a t t h e D i r e c t o r d i d n o t have j u r i s d i c t i o n o v e r t h i s 
m a t t e r . 

The R e f e r e e c o n c l u d e d t h a t t h e Hearings D i v i s i o n , and n o t t h e D i r e c t o r , 
had o r i g i n a l j u r i s d i c t i o n o v e r t h i s d i s p u t e c o n c e r n i n g t h e r e a s o n a b l e n e s s and 
n e c e s s i t y o f c l a i m a n t ' s proposed back s u r g e r y . The R eferee reasoned t h a t ORS 
656.327 d i d n o t a p p l y because t h e s u r g e r y was proposed t r e a t m e n t , r a t h e r t h a n 
t r e a t m e n t c l a i m a n t was " r e c e i v i n g " , t h a t was e x c e s s i v e , i n a p p r o p r i a t e o r i n e f 
f e c t u a l as p r o v i d e d i n ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) . We d i s a g r e e . 

Under amended ORS 6 56.704(3), " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n c l u d e 
any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r f e e s f o r w h i c h a r e s o l u t i o n p r o c e d u r e 
i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. ORS 656.327 p r o v i d e s a p r o c e d u r e f o r 
t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d w o r k e r c o n c e r n i n g 
m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n 
v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " 

Subsequent t o t h e Referee's o r d e r , we concluded t h a t o r i g i n a l j u r i s d i c t i o n 
o v e r such d i s p u t e s i s no l o n g e r shared by t h e D i r e c t o r and t h e H e a r i n g s D i v i 
s i o n . S t a n l e y Meyers, 43 Van N a t t a 2643 (1 9 9 1 ) . R a t h e r , because such d i s p u t e s 
do n o t c o n s t i t u t e m a t t e r s c o n c e r n i n g a c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u 
s i v e l y w i t h t h e D i r e c t o r . See S t a n l e y Meyers, supra. F u r t h e r m o r e , we have a l s o 
h e l d t h a t d i s p u t e s r e g a r d i n g proposed m e d i c a l s e r v i c e s , as w e l l as t h o s e r e g a r d 
i n g c u r r e n t m e d i c a l s e r v i c e s , a r e w i t h i n t h e D i r e c t o r ' s o r i g i n a l j u r i s d i c t i o n 
p u r s u a n t t o ORS 656.327. K e v i n S. K e l l e r , 44 Van N a t t a 225 ( 1 9 9 2 ) . 

A c c o r d i n g l y , t h e Referee was i n e r r o r when he c o n c l u d e d t h a t t h e D i r e c t o r 
d i d n o t have j u r i s d i c t i o n t o d e c i d e t h i s m e d i c a l s e r v i c e s d i s p u t e . However, t h e 
H e a r i n g s D i v i s i o n does have j u r i s d i c t i o n t o r e v i e w t h e D i r e c t o r ' s o r d e r i f a 
c l a i m a n t r e q u e s t s such r e v i e w . Consequently, t h e Referee had j u r i s d i c t i o n t o 
r e v i e w t h e D i r e c t o r ' s o r d e r p u r s u a n t t o ORS 656.327(2). 

ORS 656.327(2) p r o v i d e s i n p e r t i n e n t p a r t : " * * * Review o f a D i r e c t o r ' s 
o r d e r s h a l l be as p r o v i d e d i n ORS 656.283 i n accordance w i t h e x p e d i t e d h e a r i n g 
p r o c e d u r e s e s t a b l i s h e d by t h e Board, except t h a t t h e o r d e r o f t h e D i r e c t o r may 
be m o d i f i e d o n l y i f t h e o r d e r i s n o t s u p p o r t e d by s u b s t a n t i a l e v i d e n c e i n t h e 
r e c o r d . " S u b s t a n t i a l e v i d e n c e e x i s t s t o s u p p o r t a f i n d i n g when t h e r e c o r d , r e 
v i e w e d as a whole, would p e r m i t a r e a s o n a b l e person t o make t h a t f i n d i n g . 
A r m s t r o n g v. A s t e n - H i l l Co., 90 Or App 200 ( 1 9 8 8 ) . 

We f i n d t h a t t h e r e c o r d i s f u l l y developed on t h e i s s u e o f t h e r e a s o n a b l e 
ness and n e c e s s i t y o f c l a i m a n t ' s proposed s u r g e r y , and we p r o c e e d t o r e v i e w t h e 
D i r e c t o r ' s o r d e r f o r s u b s t a n t i a l e v i d e n c e . 

The o n l y p h y s i c i a n who concludes t h a t s u r g e r y i s a p p r o p r i a t e i s Dr. Misko, 
n e u r o s u r g e o n . Dr. Misko has p e r f o r m e d f o u r p r i o r s u r g e r i e s on c l a i m a n t ' s back 
w h i c h have n o t r e s u l t e d i n l a s t i n g r e l i e f o f c l a i m a n t ' s p a i n . Drs. Seres and 
P l o s s o f t h e N o r t h w e s t P a i n Center concluded t h a t c l a i m a n t was n o t a good s u r g i 
c a l c a n d i d a t e . F i n a l l y , Dr. M a t t e r i served as m e d i c a l r e v i e w e r f o r t h e D i r e c 
t o r . He c o n c l u d e d t h a t n o t enough m o t i o n i s p r e s e n t a t t h e L3-4 segment t o war
r a n t a d d i t i o n a l s u r g i c a l i n t e r v e n t i o n . Dr. M a t t e r i f e l t t h a t because t h e 
s u r g e r y w o u l d r e p r e s e n t a f i f t h s u r g i c a l p r o c e d u r e f o r c l a i m a n t , t h e l i k e l i h o o d 
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o f s i g n i f i c a n t r e l i e f would be m i n i s c u l e and would n o t w a r r a n t t h e r i s k s i n h e r 
e n t i n t h e p r o c e d u r e . 

Based on t h i s r e c o r d , we h o l d t h a t t h e D i r e c t o r ' s f i n d i n g s were based on 
s u b s t a n t i a l e v i d e n c e and s u p p o r t t h e D i r e c t o r ' s c o n c l u s i o n t h a t t h e proposed 
s u r g e r y was n o t a p p r o p r i a t e . A c c o r d i n g l y , t h e D i r e c t o r ' s o r d e r i s a f f i r m e d . 
ORS 656.327(2) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 30, 1991 i s r e v e r s e d . The D i r e c t o r ' s o r d e r 
d a t e d A p r i l 4, 1991 i s a f f i r m e d . The Referee's $1,800 a t t o r n e y f e e i s r e v e r s e d . 

May 12, 1992 C i t e as 44 Van N a t t a 933 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PAMELA J . PANEK, Claimant 
WCB Case No. 91-01720 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r w h i c h : (1) 
h e l d t h a t t h e H e a r i n g s D i v i s i o n had j u r i s d i c t i o n i n t h i s case; (2) s e t a s i d e 
SAIF's d e n i a l o f p s y c h o l o g i c a l t r e a t m e n t ; (3) assessed a p e n a l t y and a t t o r n e y 
f e e f o r u n r e a s o n a b l e d e n i a l o f p s y c h o l o g i c a l t r e a t m e n t ; (4) s e t a s i d e SAIF's "de 
f a c t o " d e n i a l o f a proposed swimming program; (5) assessed a p e n a l t y and a t t o r 
ney f e e f o r an a l l e g e d l y unreasonable d e n i a l o f t h e swimming program; and (6) 
assessed an a t t o r n e y f e e f o r an a l l e g e d l y unreasonable r e s i s t a n c e t o t h e payment 
o f compensation due t o SAIF's r e q u i r e m e n t t h a t c l a i m a n t undergo m o n t h l y weigh-
i n s t o m o n i t o r h er w e i g h t l o s s . SAIF moves t o s t r i k e a s u p p l e m e n t a l memorandum 
f i l e d by c l a i m a n t w i t h t h e Board a f t e r t h e b r i e f i n g s c h e d u l e was com p l e t e d . On 
r e v i e w , t h e i s s u e s a r e m o t i o n t o s t r i k e , j u r i s d i c t i o n , m e d i c a l s e r v i c e s , and 
p e n a l t i e s and a t t o r n e y f e e s . We vac a t e i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t s u f f e r e d a compensable i n j u r y t o her r i g h t f o o t on May 18, 1983 
when she t r i p p e d w h i l e e x i t i n g an e l e v a t o r . C l a i m a n t had a p r e e x i s t i n g psycho
l o g i c a l c o n d i t i o n w h i c h became d i s a b l i n g as a r e s u l t o f t h e o n - t h e - j o b i n j u r y 
and c l a i m a n t ' s i n a b i l i t y t o g e t back t o work. I n a d d i t i o n , f o l l o w i n g h er i n 
j u r y , c l a i m a n t had an extreme w e i g h t g a i n . 

Two R e f e r e e o r d e r s , d a t e d A p r i l 2, 1986 and May 3 1 , 1988, f o u n d c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n and need f o r t r e a t m e n t as w e l l as her p r o b l e m w i t h 
w e i g h t t o be compensably r e l a t e d t o t h e i n d u s t r i a l i n j u r y . Two s t i p u l a t i o n s , 
d a t e d J u l y 27, 1987 and January 12, 1990, have a l s o r e f l e c t e d t h a t c a u s a l r e l a 
t i o n s h i p . The January 12, 1990 S t i p u l a t i o n found SAIF t o be r e s p o n s i b l e f o r 
c l a i m a n t ' s f o o t c l a i m , b u l i m i a , P i c k w i c k i a n ' s syndrome, c o n g e s t i v e h e a r t f a i l 
u r e , m o r b i d o b e s i t y , e a t i n g d i s o r d e r , d e p r e s s i o n , a n x i e t y , and her g e n e r a l psy
c h o l o g i c a l and p s y c h i a t r i c c o n d i t i o n . 

C l a i m a n t has been t r e a t i n g w i t h V i r g i n i a Terhaar s i n c e t h e f a l l o f 1987. 
Ms. T e r h a a r o b t a i n e d her MS i n c o u n s e l i n g i n 1978 and i s a l i c e n s e d p r o f e s s i o n a l 
c o u n s e l o r w i t h t h e S t a t e o f Oregon. Ms. Terhaar's s p e c i a l t y i s s e x u a l a s s a u l t 
v i c t i m s . C l a i m a n t was an e a r l y c h i l d h o o d s e x u a l a s s a u l t v i c t i m . 
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C l a i m a n t has a l s o t r e a t e d w i t h Dr. Dewey, a l i c e n s e d p s y c h o l o g i s t , s i n c e 
1985. Dr. Dewey has diagnosed c l a i m a n t as h a v i n g , a t p r e s e n t , t h r e e t o f o u r 
a d u l t p e r s o n a l i t i e s . 

Dr. Friedman, p s y c h i a t r i s t , began t r e a t i n g c l a i m a n t i n F e b r u a r y 1988. Dr. 
Friedman has a s s i s t e d i n co-admissions f o r c l a i m a n t ' s h o s p i t a l i z a t i o n s when nec
e s s a r y , and a l s o m o n i t o r s c l a i m a n t ' s m e d i c a t i o n s . 

I n t h e summer o f 1990, Dr. Friedman became c l a i m a n t ' s p r i n c i p a l a t t e n d i n g 
p h y s i c i a n . A t r e a t m e n t team was e s t a b l i s h e d w i t h Dr. Dewey as c l a i m a n t ' s t h e r a 
p i s t , Ms. Te r h a a r as her c o u n s e l o r , and Dr. Friedman as her a t t e n d i n g p s y c h i a 
t r i s t . 

I n September 1990, SAIF i n d i c a t e d t h a t i t would no l o n g e r pay f o r c l a i m 
a n t ' s c o u n s e l i n g w i t h Ms. Terhaar. SAIF's b a s i s f o r t h e d e n i a l was t h a t t h e 
c o u n s e l i n g was n o t b e i n g conducted under t h e d i r e c t c o n t r o l and s u p e r v i s i o n o f 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . C l a i m a n t has c o n t i n u e d t o t r e a t w i t h Ms. 
Ter h a a r and pay f o r t h e v i s i t s on her own. 

C l a i m a n t c u r r e n t l y weighs a p p r o x i m a t e l y 440 pounds. Her u l t i m a t e g o a l , 
e s t a b l i s h e d by t h e t r e a t m e n t team, i s a w e i g h t l o s s o f 150 pounds. C l a i m a n t has 
undergone numerous w e i g h t c o n t r o l programs w i t h o u t r e a c h i n g h er g o a l . To h e l p 
w i t h w e i g h t l o s s , t h e t r e a t m e n t team recommended c l a i m a n t b e g i n swimming. 

On November 13, 1990, SAIF's c l a i m s a d j u s t o r s e n t a l e t t e r t o Dr. Friedman 
a d v i s i n g t h a t i t was SAIF's e x p e c t a t i o n t h a t c l a i m a n t l o s e between 2 t o 3 pounds 
p e r week o r 8 t o 13 pounds per month. The l e t t e r r e q u e s t e d c l a i m a n t a t t e n d a 
w e i g h - i n once p e r month. SAIF's l e t t e r a l s o suggested t h a t c l a i m a n t ought t o 
swim 3 t o 4 t i m e s p er week o r t h e swimming would be viewed as r e c r e a t i o n a l and 
would n o t be p a i d f o r . The l e t t e r a l s o s t a t e d t h a t Ms. T e r h a a r ' s b i l l s w o u l d 
n o t be p a i d . 

FINDINGS OF ULTIMATE FACT 

The H e a r i n g s D i v i s i o n does n o t have j u r i s d i c t i o n t o d e t e r m i n e t h e i s s u e 
c o n c e r n i n g t h e t r e a t m e n t p r o v i d e d by Ms. Terhaar.. 

The H e a r i n g s D i v i s i o n does n o t have j u r i s d i c t i o n t o d e t e r m i n e t h e r e a s o n 
a b l e n e s s o r a p p r o p r i a t e n e s s o f t h e proposed swimming program. 

SAIF has no a u t h o r i t y t o r e q u i r e c l a i m a n t t o a t t e n d a w e i g h - i n once per 
month. 

There has been no c l a i m f o r t r e a t m e n t from Dr. Dewey i n excess o f t h e two 
t i m e s p e r week a u t h o r i z e d by SAIF. 

Copies o f d i s c o v e r y m a t e r i a l s were sent t o c l a i m a n t d u r i n g t h e c o u r s e o f 
her c l a i m . . T h i s was a m i s t a k e , b u t i t was n o t u n r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 
M o t i o n t o S t r i k e 

C l a i m a n t ' s s u p p l e m e n t a l memorandum, f i l e d on December 3, 1991, was s u b m i t 
t e d a f t e r t h e b r i e f i n g s chedule i n t h i s case was completed. OAR 438 - 1 1 - 0 2 0 ( 2 ) . 
C l a i m a n t has n o t f i l e d f o r . an e x t e n s i o n o f t i m e f o r t h e f i l i n g o f b r i e f s , n or 
has she o f f e r e d any s t a t e m e n t o f e x t r a o r d i n a r y c i r c u m s t a n c e s f o r w h i c h an e x t e n 
s i o n may be c o n s i d e r e d . T h e r e f o r e , we g r a n t SAIF's m o t i o n t o s t r i k e t h e s u p p l e 
m e n t a l memorandum. A c c o r d i n g l y , we do n o t c o n s i d e r t h e s u p p l e m e n t a l memorandum 
on Board r e v i e w . 
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J u r i s d i c t i o n 
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SAIF a s s e r t s t h a t t h e Hearings D i v i s i o n does n o t have j u r i s d i c t i o n o v e r 
t h e p r e s e n t case because: "ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) p r o v i d e s t h a t t h e d i r e c t o r has ex
c l u s i v e j u r i s d i c t i o n t o r e v i e w cases where an i n j u r e d w orker ' i s r e c e i v i n g medi
c a l t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l , o r i n v i o l a t i o n o f 
t h e r u l e s . ' " We agree i n p a r t . 

T r e a t m e n t p r o v i d e d by Ms. Terhaar 

The b a s i s f o r SAIF's d e n i a l was t h a t c l a i m a n t ' s t r e a t m e n t p r o v i d e d by Ms. 
T e r h a a r i s i n v i o l a t i o n o f OAR 436-10-050(2) and 436-10-005(9). We agree t h a t 
t h i s d i s p u t e i n v o l v e s m e d i c a l s e r v i c e s t h a t are a l l e g e d l y i n v i o l a t i o n o f r u l e s 
w i t h i n t h e meaning o f amended ORS 656.327(1). Under t h e c i r c u m s t a n c e s , we con
c l u d e t h a t t h e H e a r i n g s D i v i s i o n does not have o r i g i n a l j u r i s d i c t i o n o v e r t h i s 
d i s p u t e , as t h e m a t t e r i s w i t h i n t h e p u r v i e w o f t h e D i r e c t o r i n t h e f i r s t i n 
s t a n c e . See J u l i e M. Harper, 44 Van N a t t a 820 ( 1 9 9 2 ) ; S t a n l e y Meyers, 43 Van 
N a t t a 2643 ( 1 9 9 1 ) . 

We, t h e r e f o r e , v a c a t e t h e Referee's o r d e r i n s o f a r as i t p u r p o r t s t o s e t 
a s i d e t h e d e n i a l , f o r t h e d e n i a l d i d n o t r a i s e a m a t t e r c o n c e r n i n g a c l a i m 
w i t h i n t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n . We a l s o v a c a t e t h e Referee's 
a t t o r n e y f e e award o f $2,500 f o r p r e v a i l i n g a g a i n s t t h e d e n i a l , and t h e assess
ment o f p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . 

Swimming Program 

SAIF a s s e r t s t h a t c l a i m a n t ' s proposed swimming program i s " n o t p r o p e r l y a t 
i s s u e h e r e because SAIF has never r e c e i v e d a n y t h i n g t h a t c o n s t i t u t e s a c l a i m f o r 
any c o m p e n s a t i o n r e l a t e d t o a swimming program." We do n o t n e c e s s a r i l y agree 
t h a t SAIF has never r e c e i v e d a c l a i m f o r c l a i m a n t ' s swimming program; however, 
we c o n c l u d e t h a t we a r e w i t h o u t j u r i s d i c t i o n t o address t h i s m e d i c a l s e r v i c e s 
i s s u e . O r i g i n a l j u r i s d i c t i o n over t h i s d i s p u t e l i e s w i t h i n t h e D i r e c t o r ' s o r i g 
i n a l j u r i s d i c t i o n p u r s u a n t t o ORS 656.327. See K e v i n S. K e l l e r , 44 Van N a t t a 
225 ( 1 9 9 2 ) . 

A c c o r d i n g l y , we v a c a t e t h e Referee's d e c i s i o n i n s o f a r as i t p u r p o r t s t o 
s e t a s i d e a "de f a c t o " d e n i a l o f a swimming program, f o r t h e p u r p o r t e d d e n i a l 
does n o t r a i s e a m a t t e r c o n c e r n i n g a c l a i m w i t h i n t h e j u r i s d i c t i o n o f t h e Hear
i n g s D i v i s i o n . We a l s o v a c a t e t h e Referee's assessed a t t o r n e y f e e award o f $500 
and p e n a l t y r e l a t e d f e e o f $250 f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s f o r p r e v a i l i n g 
a g a i n s t t h e d e n i a l . 

M o n t h l y W e i g h - i n Requirement 

The R e f e r e e c o n c l u d e d t h a t : 

"The i n s u r e r ' s a c t i o n s i n c o n n e c t i o n w i t h t h e w e i g h t l o s s and 
w e i g h - i n s have n o t r e s u l t e d i n t h e d e n i a l o f any m e d i c a l c a r e o r 
o t h e r compensation t o c l a i m a n t . Those a c t i o n s were u n r e a s o n a b l e and 
u n w a r r a n t e d and were, i n t h e i n s u r e r ' s own words, d e s i g n e d t o t i e 
c l a i m a n t ' s o n g o i n g w e i g h t l o s s t o t h e f u r t h e r p r o v i s i o n o f m e d i c a l 
s e r v i c e s . I t h e r e f o r e conclude t h a t t h o s e a c t i o n s were u n r e a s o n a b l e 
r e s i s t a n c e t o t h e payment o f compensation, a r e d i s a l l o w e d , and e n t i 
t l e c l a i m a n t ' s a t t o r n e y t o a f e e under ORS 656.382." 

We agree w i t h t h e Referee t h a t SAIF's r e q u e s t was u n r e a s o n a b l e . SAIF has 
no a u t h o r i t y t o p r e s c r i b e p r o c e d u r e s as p a r t o f c l a i m a n t ' s m e d i c a l t r e a t m e n t . 
Such p r e s c r i p t i o n s a r e t h e p r o v i n c e o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n . R a t h e r , 
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SAIF has t h r e e o p t i o n s t o d e a l w i t h m e d i c a l s e r v i c e s b e i n g p r o v i d e d t o c l a i m a n t . 
I t may: (1) pay t h e b i l l ; (2) deny t h e t r e a t m e n t as b e i n g u n r e l a t e d t o t h e com
p e n s a b l e i n j u r y ; o r (3) r e q u e s t r e v i e w by t h e D i r e c t o r i n t h e e v e n t SAIF be
l i e v e s t h a t t h e t r e a t m e n t i s n o t re a s o n a b l e and a p p r o p r i a t e f o r t h e compensable 
c o n d i t i o n . 

However, inasmuch as SAIF's a c t i o n s d i d n o t r e s u l t i n d e n i e d m e d i c a l s e r 
v i c e s o r m e d i c a l b i l l s , we have no c h o i c e b u t t o d i s a g r e e w i t h t h e R e f e r e e t h a t 
SAIF's a c t i o n s amounted t o an unreasonable r e s i s t a n c e t o t h e payment o f compen
s a t i o n . T h e r e f o r e , a l t h o u g h we f i n d SAIF's conduct t o have been u n r e a s o n a b l e , 
we c o n c l u d e t h a t t h e r e i s no b a s i s f o r an award o f a p e n a l t y - r e l a t e d a t t o r n e y 
f e e . A c c o r d i n g l y , we r e v e r s e t h a t p o r t i o n o f t h e Referee's d e c i s i o n w h i c h as
sessed an a t t o r n e y f e e f o r an unreasonable r e s i s t a n c e t o t h e payment o f compen
s a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 27, 1991 i s v a c a t e d i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n w h i c h s e t a s i d e t h e SAIF C o r p o r a t i o n ' s d e n i a l o f t r e a t m e n t 
p r o v i d e d by Ms. Terha a r i s v a c a t e d . The assessed a t t o r n e y f e e o f $2,500 and 
p e n a l t y o f 25 p e r c e n t o f t h e u n p a i d b i l l s , w i t h o n e - h a l f o f t h e p e n a l t y as an 
a t t o r n e y f e e f o r t h e d e n i a l o f t r e a t m e n t p r o v i d e d by Ms. T e r h a a r , a r e v a c a t e d . 
That p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e SAIF's "de f a c t o " d e n i a l o f 
t h e p r o p o s e d swimming program i s a l s o v a c a t e d . The assessed p e n a l t y o f $250 and 
a t t o r n e y f e e o f $500 f o r t h e d e n i a l o f t h e swimming program a r e v a c a t e d . C l a i m 
a n t ' s r e q u e s t f o r h e a r i n g on t h o s e d e n i a l s i s d i s m i s s e d f o r l a c k o f j u r i s d i c 
t i o n . The Re f e r e e ' s a t t o r n e y f e e award o f $1,250 f o r u n r e a s o n a b l e r e s i s t a n c e t o 
t h e payment o f compensation i s r e v e r s e d . 

May 12, 1992 C i t e as 44 Van N a t t a 936 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MADLYN PIETILA, Claimant 
WCB Case No. 91-04622 

ORDER ON REVIEW 
Westmoreland & Shebley, Claimant A t t o r n e y s 

Sandra K. Haynes, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
S c h u l t z ' o r d e r w h i c h : (1) awarded a $2,000 assessed a t t o r n e y f e e f o r p r e v a i l i n g 
on t h e t e m p o r a r y d i s a b i l i t y i s s u e ; and (2) awarded a $1,500 assessed a t t o r n e y 
f e e f o r p r e v a i l i n g on a "de f a c t o " d e n i a l o f m e d i c a l s e r v i c e s . On r e v i e w , t h e 
i s s u e i s a t t o r n e y f e e s . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e awarded c l a i m a n t an assessed f e e f o r p r e v a i l i n g on t h e tempo
r a r y d i s a b i l i t y compensation i s s u e . We, i n s t e a d , c o n c l u d e t h a t c l a i m a n t i s en
t i t l e d t o an approved f e e , payable o u t o f i n c r e a s e d compensation. 

A c l a i m a n t i s e n t i t l e d t o an assessed f e e under ORS 656.386(1) i f he p r e 
v a i l s a t h e a r i n g o v e r a d e n i a l o f a c l a i m f o r compensation. However, h e r e , 
c l a i m a n t d i d n o t f i n a l l y p r e v a i l i n a " r e j e c t e d case." I n s t e a d , t h e Re f e r e e 
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awarded i n c r e a s e d t e m p o r a r y d i s a b i l i t y b e n e f i t s . A c c o r d i n g l y an a t t o r n e y f e e i s 
a p p r o p r i a t e under ORS 656.386(2) and OAR 438-15-045, and c l a i m a n t ' s a t t o r n e y i s 
awarded an approved f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation made p a y a b l e 
by t h e R e f e r e e ' s o r d e r . E s t h e r C. A l b e r t s o n , 44 Van N a t t a 523 ( 1 9 9 2 ) ; Mona L. 
A l l i s o n , 43 Van N a t t a 1749 ( 1 9 9 1 ) ; James R. Jones, J r . , 42 Van N a t t a 238 ( 1 9 9 0 ) . 

The employer contends t h a t t h e Referee's award o f a $1,500 assessed a t t o r 
ney f e e f o r p r e v a i l i n g on t h e "de f a c t o " d e n i a l o f a $26.71 p r e s c r i p t i o n i s ex
c e s s i v e . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and ap
p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e 
i s $500, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d (reimbursement o f a $26.71 p r e s c r i p t i o n ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 2, 1991 i s m o d i f i e d . I n l i e u o f t h e Ref
e r e e ' s award o f an i n s u r e r - p a i d a t t o r n e y f e e o f $2,000, we approve an o u t - o f -
c ompensation a t t o r n e y f e e o f 25 p e r c e n t o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y 
c o mpensation awarded by t h e Referee's o r d e r , n o t t o exceed $1,050. I n l i e u o f 
t h e R e f e r e e ' s award o f a $1,500 assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e med
i c a l s e r v i c e s i s s u e , c l a i m a n t i s awarded an assessed a t t o r n e y f e e o f $500 
p a y a b l e by t h e s e l f - i n s u r e d employer. 

May 12, 1992 C i t e as 44 Van N a t t a 937 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM K. PORTER, Claimant 

WCB Case No. 90-07029 
ORDER ON REVIEW 

Grover C. Dahn, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i l l s ' o r d e r 
t h a t : ( 1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c e r v i c a l i n j u r y c l a i m ; (2) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r c e r v i c a l and lumbar 
s u r g e r y as n o t r e l a t e d t o h i s compensable 1987 i n j u r y ; (3) f o u n d t h e c e r v i c a l 
and lumbar s u r g e r i e s t o be re a s o n a b l e and necessary; and (4) f o u n d t h a t c l a i m 
a n t ' s back i n j u r y c l a i m was p r e m a t u r e l y c l o s e d . On r e v i e w , t h e i n s u r e r argues 
t h a t : (1) c l a i m a n t has n o t e s t a b l i s h e d an a g g r a v a t i o n c l a i m f o r a lumbar c o n d i 
t i o n ; and (2) t h e 34 p e r c e n t (108.8 degrees) unscheduled permanent d i s a b i l i t y 
awarded by a January 25, 1990 D e t e r m i n a t i o n Order s h o u l d be reduced. On r e v i e w , 
c l a i m a n t argues t h a t : (1) t h e unscheduled permanent d i s a b i l i t y awarded by a De
t e r m i n a t i o n Order s h o u l d be i n c r e a s e d ; and (2) he s h o u l d be awarded p e n a l t i e s 
and a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d l y u n reasonable d e n i a l o f h i s c u r r e n t 
lumbar and c e r v i c a l c o n d i t i o n s , t h e r e q u e s t s f o r s u r g e r y f o r t h o s e c o n d i t i o n s , 
and h i s a g g r a v a t i o n c l a i m . W i t h h i s respondent's b r i e f , c l a i m a n t has e n c l o s e d a 
copy o f a l e t t e r f r o m h i s t r e a t i n g neurosurgeon. We t r e a t t h i s s u b m i s s i o n as a 
m o t i o n t o remand f o r t h e t a k i n g o f f u r t h e r e v i d e n c e . Judy A. B r i t t o n , 37 Van 
N a t t a 1262 ( 1 9 8 5 ) . The i s s u e s on r e v i e w are remand, c o m p e n s a b i l i t y , p r e m a t u r e 
c l o s u r e , m e d i c a l s e r v i c e s , a g g r a v a t i o n , e x t e n t o f unscheduled permanent d i s a b i l 
i t y , p e n a l t i e s , and a t t o r n e y f e e s . We deny t h e m o t i o n t o remand, r e v e r s e i n 
p a r t , a f f i r m i n p a r t , and v a c a t e i n p a r t . 
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FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g e x c e p t i o n s , 
c o r r e c t i o n s and s u p p l e m e n t a t i o n . We do n o t adopt t h e R e f e r e e ' s f i n d i n g s o f 
u l t i m a t e f a c t . 

C l a i m a n t f i r s t r e p o r t e d neck p a i n r e l a t i n g t o t h e November 30, 1987 i n j u r y 
on August 30, 1989, d u r i n g an e x a m i n a t i o n by Dr. Bussanich, c o n s u l t i n g c h i r o 
p r a c t o r . (Ex. 3 5 - 1 ) . P r i o r t o t h a t e x a m i n a t i o n , c l a i m a n t had been examined by 
seven p h y s i c i a n s and had n o t r e p o r t e d a h i s t o r y t o any o f them o f neck p a i n d a t 
i n g f r o m t h e i n j u r y . 

On December 7, 1987, c l a i m a n t was examined by Dr. D u f f , c o n s u l t i n g o r t h o 
p e d i s t , and r e p o r t e d no neck p a i n . (Ex. 2 ) . On December 8, 1987, c l a i m a n t be
gan c h i r o p r a c t i c t r e a t m e n t s w i t h Dr. MacDonald and r e p o r t e d no neck p a i n . (Exs. 
3, 4 ) . On Ja n u a r y 19, 1988, c l a i m a n t was examined by Dr. P e t e r s o n , c o n s u l t i n g 
c h i r o p r a c t o r , and r e p o r t e d no neck p a i n . (Ex. 5 ) . On January 27, 1988, c l a i m 
a n t began t r e a t i n g w i t h Dr. Struckman, o r t h o p e d i s t . A t no t i m e d u r i n g h i s e i g h t 
v i s i t s d i d c l a i m a n t m e n t i o n any neck problems. (Exs. 7, 7 3 ) . On F e b r u a r y 23, 
1988, c l a i m a n t was examined by Dr. Spady, examining o r t h o p e d i s t , and r e p o r t e d no 
neck c o m p l a i n t s o r neck i n j u r y . (Exs. 9, 7 5 ) . Dr. Spady n o t e d no a b n o r m a l i t i e s 
i n t h e neck on p h y s i c a l e x a m i n a t i o n . (Ex. 7 5 ) . On October 25, 1988, c l a i m a n t 
was examined by Dr. Segur, c o n s u l t i n g c h i r o p r a c t o r , and r e p o r t e d no neck p a i n . 
(Ex. 1 2 ) . 

I n December 1988, Dr. S t e i n h a u e r , M.D., examined c l a i m a n t as p a r t o f a 
Workers' R e h a b i l i t a t i o n E v a l u a t i o n w i t h t h e Emanuel P a i n C e n t e r . (Exs. 19, 5 5 ) . 
At t h a t t i m e , c l a i m a n t r e p o r t e d o n l y problems w i t h h i s low back and d i d n o t r e 
p o r t neck p a i n . (Exs. 7 3 a - l , - 2 ) . On admi s s i o n t o t h e P a i n C e n t e r i n November 
1989, c l a i m a n t r e p o r t e d neck p a i n i n a d d i t i o n t o low back p a i n . (Ex. 73a-12). 

CONCLUSIONS OF LAW AND OPINION 
Remand 

W i t h h i s r e s p o n d e n t ' s b r i e f , c l a i m a n t e n c l o s e d a copy o f a l e t t e r f r o m h i s 
t r e a t i n g n e u r o s u r g e o n . We t r e a t t h i s s u b m ission as a m o t i o n t o remand f o r t h e 
t a k i n g o f f u r t h e r e v i d e n c e . Judy A. 3 r i t t o n , supra. 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been "im
p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . 
Remand i s a p p r o p r i a t e upon a showing o f good cause o r o t h e r c o m p e l l i n g b a s i s . 
Keinow^s Food S t o r e s v. L v s t e r , 79 Or App 416 (1 9 8 6 ) . To m e r i t remand f o r con
s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y shown t h a t m a t e r i a l e v i 
dence was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . Compton 
v. Weyerhaeuser Co., 301 Or 641 (1 9 8 6 ) ; Bernard L. Osborn, 37 Van N a t t a 1054, 
1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 (1986). 

Here, t h e May 2 1 , 1991 l e t t e r f rom Dr. Nash r e l a t e s t o : (1) c l a i m a n t ' s 
worsened c o n d i t i o n as o f Dr. Nash's May 14, 1991 e x a m i n a t i o n o f c l a i m a n t ; and 
(2) t h e r e a s o n a b l e n e s s and n e c e s s i t y o f t h e proposed lumbar s u r g e r y . We do n o t 
f i n d t h e r e c o r d t o be i n s u f f i c i e n t l y developed w i t h o u t t h i s l e t t e r f o r t h e f o l 
l o w i n g r e a s o n s . As t o t h e f i r s t aspect o f t h e l e t t e r , we make o u r d e c i s i o n as 
t o w h e t h e r c l a i m a n t has e s t a b l i s h e d an a g g r a v a t i o n c l a i m based on t h e f a c t s a t 
t h e t i m e o f t h e a l l e g e d a g g r a v a t i o n ; t h e r e f o r e , c l a i m a n t ' s c o n d i t i o n more t h a n a 
ye a r a f t e r t h e a l l e g e d a g g r a v a t i o n i s n o t r e l e v a n t t o t h i s i s s u e . As t o t h e 
second a s p e c t , t h e D i r e c t o r has o r i g i n a l j u r i s d i c t i o n o v e r t h e i s s u e o f t h e r e a 
s o nableness and n e c e s s i t y o f m e d i c a l s e r v i c e s ; t h e r e f o r e , t h i s i n f o r m a t i o n i s 
n o t r e l e v a n t t o our d e c i s i o n . S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . A c c o r d 
i n g l y , we deny t h e m o t i o n f o r remand and do n o t c o n s i d e r t h i s l e t t e r on r e v i e w . 
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The R e f e r e e f o u n d c l a i m a n t c r e d i b l e based on h i s demeanor. C l a i m a n t t e s 
t i f i e d t h a t he had neck p a i n i m m e d i a t e l y f o l l o w i n g t h e November 30, 1987 i n j u r y 
and r e p o r t e d t h a t p a i n b u t f e l t t h a t i t was r e l a t e d t o t h e p a i n f r o m t h e low 
back i n j u r y . I n 1989, c l a i m a n t began t o r e p o r t a h i s t o r y o f c e r v i c a l p a i n due 
t o t h e 1987 i n j u r y . The Referee found t h a t t h e s c a n t c e r v i c a l f i n d i n g s b e f o r e 
1989 were s u f f i c i e n t t o s u p p o r t c l a i m a n t ' s account o f h i s i n j u r y . On t h a t b a s i s , 
t h e R e f e r e e f o u n d t h a t t h e 1987 work i n c i d e n t i n j u r e d c l a i m a n t ' s c e r v i c a l s p i n e . 

We w i l l o r d i n a r i l y d e f e r t o a Referee's demeanor c r e d i b i l i t y f i n d i n g . 
However, g i v e n c l a i m a n t ' s c e r v i c a l d e g e n e r a t i v e d i s c d i s e a s e , t h e i s s u e o f 
w h e t h e r t h e 1987 work i n c i d e n t i n j u r e d c l a i m a n t ' s c e r v i c a l s p i n e i s a v e r y com
p l e x m e d i c a l q u e s t i o n even w i t h o u t any d i s p u t e c o n c e r n i n g t h e f a c t u a l h i s t o r i e s 
upon w h i c h t h e m e d i c a l o p i n i o n s o f f e r e d were based. Because o f t h e u n u s u a l l y 
marked d i s c r e p a n c y between what c l a i m a n t a l l e g e s he r e p o r t e d t o t h e p h y s i c i a n s 
and what t h o s e r e p o r t s s t a t e were h i s c o m p l a i n t s , we w i l l n o t d e f e r t o t h e Ref
e r e e ' s demeanor c r e d i b i l i t y f i n d i n g , b u t i n s t e a d , make an i n d e p e n d e n t assessment 
o f t h e e v i d e n c e . 

The December 1987 and January 1988 c h a r t n o t e s o f Dr. MacDonald, t r e a t i n g 
c h i r o p r a c t o r , p r o v i d e t h e most s u p p o r t t o c l a i m a n t ' s argument t h a t he r e p o r t e d 
c e r v i c a l p a i n contemporaneous w i t h t h e work i n c i d e n t . (Ex. 1A). However, t h e s e 
c h a r t n o t e s a r e n o t s e l f - e x p l a n a t o r y and Dr. MacDonald p r o v i d e d no e x p l a n a t i o n 
o f them. On t h e o t h e r hand, Dr. S t e i n h a u e r , t r e a t i n g M.D., r e v i e w e d t h e s e c h a r t 
n o t e s and o p i n e d t h a t t h e n o t a t i o n s o f " p a i n i n mid back," "numbness back," 
"upper back," " b i l a t e r a l c e r v i c a l p a r a s p i n a l M.S.," and " m u l t i p l e t h o r a c i c " d i d 
n o t i n d i c a t e t h a t c l a i m a n t was c o m p l a i n i n g about a c e r v i c a l p r o b l e m a t t h e t i m e 
o r was e x p e r i e n c i n g c o m p l a i n t s d i r e c t l y a t t r i b u t a b l e t o h i s neck. (Ex. 7 3 a - l ) . 

F u r t h e r m o r e , Dr. Struckman, o r t h o p e d i s t , t r e a t e d c l a i m a n t e a r l y i n 1988 
and s t a t e d t h a t a t no t i m e d u r i n g c l a i m a n t ' s e i g h t v i s i t s d i d he m e n t i o n any 
neck p r o b l e m s . (Exs. 7, 7 3 ) . Dr. Spady, o r t h o p e d i s t , p e r f o r m e d a t h o r o u g h ex
a m i n a t i o n o f c l a i m a n t on February 23, 1988. (Ex. 9 ) . A f t e r r e v i e w i n g h i s 
r e c o r d s . Dr. Spady s t a t e d t h a t t h e r e were no a b n o r m a l i t i e s i n t h e neck on p h y s i 
c a l e x a m i n a t i o n , i n c l u d i n g range o f m o t i o n , t e n d e r n e s s , d e f o r m i t y , muscle spasm, 
and n e u r o l o g i c a l changes. (Ex. 7 5 ) . 

I n a d d i t i o n , c l a i m a n t d i d n o t r e p o r t a h i s t o r y o f c e r v i c a l problems d a t i n g 
f r o m t h e work i n c i d e n t d u r i n g e x a m i n a t i o n s i n 1987 and 1988 w i t h Dr. D u f f , 
t r e a t i n g o r t h o p e d i s t , Dr. P e t e r s o n , c o n s u l t i n g c h i r o p r a c t o r , Dr. Segur, c o n s u l t 
i n g c h i r o p r a c t o r , and Dr. S t e i n h a u e r . (Exs. 2, 5, 12, 55, 7 3 a ) . On t h i s 
r e c o r d , we f i n d t h a t c l a i m a n t d i d n o t r e p o r t a h i s t o r y o f c e r v i c a l p a i n u n t i l 
August 30, 1989 when he was examined by Dr. Bussanich, c o n s u l t i n g c h i r o p r a c t o r . 
(Ex. 3 5 - 1 ) . D u r i n g t h a t e x a m i n a t i o n , c l a i m a n t r e p o r t e d t h a t he had e x p e r i e n c e d 
neck p a i n and headaches s i n c e t h e November 1987 i n j u r y . 

Dr. S t e i n h a u e r t r e a t e d c l a i m a n t w h i l e he was a t t h e Emanuel P a i n C e n t e r . 
S t e i n h a u e r f i r s t e v a l u a t e d c l a i m a n t i n December 1988, a t w h i c h t i m e c l a i m a n t r e 
p o r t e d problems o n l y i n h i s low back. I n November 1989, c l a i m a n t r e t u r n e d t o 
t h e P a i n C e n t e r and a t t h a t t i m e r e p o r t e d c o m p l a i n t s o f neck p a i n , headaches, 
and b i l a t e r a l arm p a i n i n a d d i t i o n t o low back p a i n . (Exs. 55, 7 3 a - l ) . 
S t e i n h a u e r n o t e d t h a t he r o u t i n e l y asks p a t i e n t s about any p a i n problems i n 
a d d i t i o n t o t h e major area o f p a i n and, i n s p i t e o f t h i s q u e ry, c l a i m a n t d i d n o t 
c o m p l a i n o f neck symptoms when S t e i n h a u e r f i r s t examined him i n December 1988. 
(Ex. 7 3 a - 2 ) . I n a d d i t i o n , S t e i n h a u e r checked h i s r e c o r d s and t h o s e o f Dr. 
MacDonald, t h e t r e a t i n g c h i r o p r a c t o r i m m e d i a t e l y f o l l o w i n g t h e i n j u r y . A f t e r 
r e v i e w i n g t h e s e r e c o r d s , S t e i n h a u e r s t a t e d t h a t he f o u n d no e v i d e n c e t h a t 
c l a i m a n t c o m p l a i n e d o f any neck problems f o l l o w i n g t h e 1987 i n j u r y u n t i l 1989. 
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(Ex. 7 3 a - l ) . As a r e s u l t , S t e i n h a u e r concluded t h a t c l a i m a n t ' s neck problems 
were n o t r e l a t e d t o t h e November 1987 i n j u r y . 

I n c o n t r a s t , Dr. Nash, t r e a t i n g neurosurgeon, and Dr. B e r k e l e y , c o n s u l t i n g 
n e u r o s u r g e o n , b o t h o p i n e d t h a t t h e 1987 i n j u r y caused c l a i m a n t ' s neck problems. 
(Exs. 65-4, 7 6 ) . However, Dr. Nash f i r s t saw c l a i m a n t on January 25, 1990 and 
Dr. B e r k e l e y f i r s t saw him on February 19, 1990. C l a i m a n t r e p o r t e d t o b o t h s u r 
geons t h a t he had neck and l e f t arm p a i n from t h e d a t e o f t h e 1987 i n j u r y . (Exs. 
5 8 - 1 , 6 5 - 1 ) . 

On t h e b a s i s o f c l a i m a n t ' s l a c k o f r e p o r t s o f c e r v i c a l p a i n t o t h e p h y s i 
c i a n s contemporaneous t o t h e i n j u r y and Dr. S t e i n h a u e r ' s w e l l - r e a s o n e d r e p o r t 
r e g a r d i n g t h e r e l a t i o n s h i p between t h e 1987 i n j u r y and c l a i m a n t ' s c e r v i c a l con
d i t i o n , we f i n d t h a t Drs. Nash and B e r k e l e y had an i n a c c u r a t e h i s t o r y r e g a r d i n g 
c l a i m a n t ' s c e r v i c a l c o m p l a i n t s . T h e r e f o r e , we do n o t f i n d t h e i r o p i n i o n s t h a t 
t h e 1987 i n j u r y caused t h e c e r v i c a l c o n d i t i o n p e r s u a s i v e . I n s t e a d , we f i n d 
S t e i n h a u e r ' s w e l l - r e a s o n e d r e p o r t p e r s u a s i v e . We c o n c l u d e t h a t c l a i m a n t has n o t 
e s t a b l i s h e d t h a t he i n j u r e d h i s c e r v i c a l s p i n e i n t h e 1987 i n c i d e n t . 

C o m p e n s a b i l i t y o f C e r v i c a l C o n d i t i o n - O c c u p a t i o n a l Disease C l a i m 

I n t h e a l t e r n a t i v e , c l a i m a n t argues t h a t Dr. S t e i n h a u e r ' s r e p o r t e s t a b 
l i s h e s t h a t c l a i m a n t ' s work a c t i v i t i e s caused h i s c e r v i c a l d e g e n e r a t i v e d i s c 
d i s e a s e . We d i s a g r e e . 

C l a i m a n t ' s work a c t i v i t i e s as a heavy equipment mechanic i n c l u d e d l i f t i n g , 
m a n i p u l a t i n g , and c a r r y i n g t o o l s , p a r t s , and equipment. Because t h e f a c t s p r e 
c l u d e c o m p e n s a b i l i t y under ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) o r ( b ) , c l a i m a n t ' s c e r v i c a l c o n d i 
t i o n i s compensable, i f a t a l l , under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

There i s no e v i d e n c e t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n p r e e x i s t e d t h e 
1987 i n j u r y . T h e r e f o r e , t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c u r r e n t c e r v i c a l 
c o n d i t i o n under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) & ( 2 ) , c l a i m a n t must p r o v e t h a t employment 
c o n d i t i o n s i n t h e f o r m o f a s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s were t h e 
major c o n t r i b u t i n g cause o f t h e c e r v i c a l d e g e n e r a t i v e d i s c d i s e a s e . C l a i m a n t 
must a l s o p r o v e t h e e x i s t e n c e o f t h e c e r v i c a l d i s c d i s e a s e by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.802(2). 

The e x i s t e n c e o f c l a i m a n t ' s c e r v i c a l d e g e n e r a t i v e d i s c d i s e a s e i s o b j e c 
t i v e l y s u p p o r t e d by r a d i o l o g i c a l t e s t s . Dr. S t e i n h a u e r p r e s e n t s t h e o n l y medi
c a l o p i n i o n r e g a r d i n g whether t h e c e r v i c a l c o n d i t i o n i s an o c c u p a t i o n a l d i s e a s e . 

F i r s t , Dr. S t e i n h a u e r concluded t h a t c l a i m a n t ' s r e t u r n t o work f o r f o u r 
months i n 1989 as an " o i l e r " c o u l d have worsened h i s c e r v i c a l c o m p l a i n t s b u t 
f o u n d i t u n l i k e l y t h a t t h a t s h o r t p e r i o d o f work a g g r a v a t e d a neck c o n d i t i o n 
t h a t d i d n o t e x i s t i n November 1987. (Ex. 73a-2). F u r t h e r m o r e , S t e i n h a u e r 
n o t e d t h a t c l a i m a n t ' s neck d e g e n e r a t i o n o c c u r r e d over many y e a r s , n o t j u s t d u r 
i n g t h e f o u r months he worked as an " o i l e r . " I d . 

Second, Dr. S t e i n h a u e r n o t e d t h a t c l a i m a n t ' s g e n e r a l work a c t i v i t i e s 
" c o u l d t h e o r e t i c a l l y produce c e r v i c a l d e g e n e r a t i o n l e a d i n g t o t h e k i n d o f neck 
symptoms he now e x p e r i e n c e s . " (Ex. 7 3 a - l ) . He a l s o n o t e d t h a t i t c o u l d n o t be 
p r o v e d t h a t c l a i m a n t ' s neck problems would n o t have o c c u r r e d w i t h o u t h i s work 
a c t i v i t i e s . I d . W i t h o u t f u r t h e r e x p l a n a t i o n , S t e i n h a u e r c o n c l u d e d t h a t c l a i m 
a n t ' s employment s i g n i f i c a n t l y c o n t r i b u t e d t o , i f n o t a c t u a l l y caused, t h e 
c e r v i c a l c o m p l a i n t s and c e r v i c a l r a d i c u l o p a t h y . (Ex. 73a-3). 

We do n o t f i n d t h a t S t e i n h a u e r ' s f i n a l s t a t e m e n t s a t i s f i e s c l a i m a n t ' s b u r 
den o f p r o o f . U n l i k e h i s o p i n i o n r e g a r d i n g t h e work i n j u r y t h e o r y , h i s o p i n i o n 
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r e g a r d i n g t h e o c c u p a t i o n a l d i s e a s e t h e o r y i s c o n c l u s o r y , w i t h o u t any s u p p o r t i n g 
r e a s o n i n g . H i s r e p o r t , as a whole, merely s t a t e s t h a t c l a i m a n t ' s work a c t i v i 
t i e s c o u l d have caused h i s c e r v i c a l c o n d i t i o n . A " p o s s i b i l i t y " i s n o t s u f f i 
c i e n t t o s a t i s f y t h e major c o n t r i b u t i n g cause s t a n d a r d . F u r t h e r m o r e , S t e i n h a u e r 
does n o t e x p l a i n h i s change o f o p i n i o n from a p o s s i b i l i t y o f c l a i m a n t ' s work 
c a u s i n g h i s c e r v i c a l d e g e n e r a t i o n t o a c e r t a i n t y t h a t t h e work s i g n i f i c a n t l y 
c o n t r i b u t e d , i f n o t a c t u a l l y caused, t h e neck c o n d i t i o n . T h i s u n e x p l a i n e d 
change o f o p i n i o n i s n o t p e r s u a s i v e . Moe v. C e i l i n g Systems, 44 Or App 429 
( 1 9 8 0 ) ; Raul A. H e r r e r a , 40 Van N a t t a 1281 ( 1 9 8 8 ) . Thus, on t h i s r e c o r d , c l a i m 
a n t has n o t e s t a b l i s h e d t h a t h i s work a c t i v i t i e s were t h e m a j or c o n t r i b u t i n g 
cause o f h i s c e r v i c a l c o n d i t i o n o r i t s w o r s e n i n g . 

C o m p e n s a b i l i t y o f C e r v i c a l C o n d i t i o n - F a i l u r e t o Cross-Appeal a D e t e r m i n a t i o n 
Order 

C l a i m a n t a l s o argues t h a t because t h e i n s u r e r d i d n o t c r o s s - a p p e a l t h e 
J a n u a r y 25, 1990 D e t e r m i n a t i o n Order, which i n c l u d e d an i m p a i r m e n t award f o r 
c e r v i c a l f i n d i n g s , t h e J u l y 16, 1990 d e n i a l d e n y i n g t h e c e r v i c a l c o n d i t i o n was a 
back-up d e n i a l . As such, c l a i m a n t argues, t h e i n s u r e r must e s t a b l i s h by c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e c e r v i c a l c o n d i t i o n s were n o t p a r t o f t h e o r i g i 
n a l i n j u r y . We d i s a g r e e . F a i l u r e t o c r o s s - r e q u e s t an a p p e a l o f t h e D e t e r m i n a 
t i o n Order does n o t c o n s t i t u t e an acceptance o f t h e c e r v i c a l c o n d i t i o n . See 
Johnson v. S p e c t r a P h y s i c s , 303 Or 49 ( 1 9 8 7 ) . W i t h o u t a p r i o r a c c e p t a n c e , t h e 
J a n u a r y 1990 d e n i a l cannot be c o n s i d e r e d a back-up d e n i a l . 

M e d i c a l S e r v i c e s 

Because we f i n d t h a t c l a i m a n t has n o t proven t h a t h i s c e r v i c a l c o n d i t i o n 
i s r e l a t e d e i t h e r t o t h e 1987 i n j u r y o r h i s work a c t i v i t i e s , we f i n d t h a t medi
c a l s e r v i c e s r e g a r d i n g t h e c e r v i c a l c o n d i t i o n are n o t compensable. 

Causal R e l a t i o n s h i p o f t h e Proposed Lumbar Surgery 

The R e f e r e e found t h a t t h e r e q u e s t e d lumbar s u r g e r y was c a u s a l l y r e l a t e d 
t o t h e 1987 i n j u r y . We agree. 

A t t h e o u t s e t , we n o t e t h a t , a l t h o u g h t h e i s s u e i n t h e p r e s e n t case i n 
v o l v e s m e d i c a l s e r v i c e s , we have j u r i s d i c t i o n over t h i s m a t t e r . I n M i c h a e l A. 
Jaguay, 44 Van N a t t a 173 ( 1 9 9 2 ) , we h e l d t h a t t h e r e i s no o t h e r p r o c e d u r e p r o 
v i d e d by ORS Chapter 656 f o r r e s o l v i n g d i s p u t e s c o n c e r n i n g t h e c a u s a l r e l a t i o n 
s h i p between an i n j u r y and a need f o r m e d i c a l s e r v i c e s . A c c o r d i n g l y , where a 
d e n i a l i s based on t h e ground t h a t t h e need f o r m e d i c a l s e r v i c e s i s n o t c a u s a l l y 
r e l a t e d t o t h e compensable i n j u r y , t h e Board has j u r i s d i c t i o n . Jaguay, s u p r a . 

An i n j u r e d w orker i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r such p e r i o d as t h e 
n a t u r e o f t h e i n j u r y o r t h e process o f r e c o v e r y r e q u i r e s , i n c l u d i n g such m e d i c a l 
s e r v i c e s as may be r e q u i r e d a f t e r a d e t e r m i n a t i o n o f permanent d i s a b i l i t y . " ORS 
6 5 6 . 2 4 5 ( 1 ) ( a ) . I n o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s , c l a i m 
a n t must show t h a t h i s compensable lumbar c o n d i t i o n i s m a t e r i a l l y r e l a t e d t o h i s 
c u r r e n t need f o r t r e a t m e n t . 

The i n s u r e r argues t h a t t h e 1987 i n j u r y combined w i t h a p r e e x i s t i n g c o n d i 
t i o n . T h e r e f o r e , t h e i n s u r e r contends, p u r s u a n t t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , c l a i m 
a n t must p r o v e t h a t t h e i n j u r y remains t h e major c o n t r i b u t i n g cause o f h i s d i s 
a b i l i t y o r need f o r t r e a t m e n t . However, c l a i m a n t had no back problems p r i o r t o 
t h e work i n j u r y , and t h e r e i s no m e d i c a l evidence t h a t t h e i n j u r y "combined" 
w i t h a p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . See J a n i c e M. Brodek, 43 Van N a t t a 
1931 ( 1 9 9 1 ) . T h e r e f o r e , we q u e s t i o n t h e i n s u r e r ' s c o n t e n t i o n t h a t c l a i m a n t need 
p r o v e t h a t t h e i n j u r y was t h e major c o n t r i b u t i n g cause o f any d i s a b i l i t y o r need 
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f o r t r e a t m e n t . However, r e g a r d l e s s as t o whether t h e s t a n d a r d o f p r o o f i s " t h e 
m a j o r " o r "a m a t e r i a l " c o n t r i b u t i n g cause, we c o n c l u d e t h a t c l a i m a n t has sus
t a i n e d h i s burden. 

Dr. H a z e l , o r t h o p e d i s t and c l i n i c a l i n s t r u c t o r a t Oregon H e a l t h Science 
U n i v e r s i t y , p e r f o r m e d an independent m e d i c a l e x a m i n a t i o n o f c l a i m a n t on December 
13, 1989. (Ex. 4 7 ) . Dr. Hazel s t a t e d t h a t he had v e r y i n a d e q u a t e m e d i c a l r e c o r d s 
upon w h i c h t o base an o p i n i o n . N e v e r t h e l e s s , he s p e c u l a t e d t h a t c l a i m a n t ' s c u r 
r e n t lumbar c o n d i t i o n was d e g e n e r a t i v e i n n a t u r e . (Ex. 4 7 - 5 ) . A f t e r r e c e i v i n g 
a d d i t i o n a l r e c o r d s , Dr. Hazel c o n t i n u e d t o o p i n e t h a t c l a i m a n t ' s lumbar c o n d i 
t i o n was r e l a t e d t o a d e g e n e r a t i v e process and n o t t o back s t r a i n o r s t r e s s . 
(Ex. 74-2, T r . 1 6 ) . 

Dr. S t e i n h a u e r c o n c u r r e d w i t h Dr. Hazel's i n i t i a l r e p o r t w h i c h was a d m i t 
t e d l y s p e c u l a t i o n based on inadequate i n f o r m a t i o n . (Ex. 5 0 ) . L a t e r , w i t h o u t 
e x p l a n a t i o n , Dr. S t e i n h a u e r o p i n e d t h a t c l a i m a n t ' s lumbar c o m p l a i n t s , i n c l u d i n g 
t h e r a d i c u l o p a t h y , were a t t r i b u t a b l e t o h i s work a c t i v i t y . (Ex. 7 3 a - 2 ) . We do 
n o t f i n d t h i s u n e x p l a i n e d change o f o p i n i o n p e r s u a s i v e . Moe v. C e i l i n g Systems, 
s u p r a ; R a u l A. H e r r e r a , supra. 

A l t h o u g h Dr. B e r k e l e y recommended lumbar s u r g e r y , h i s r e p o r t s g i v e no 
o p i n i o n as t o t h e cause o f t h e need f o r t h i s s u r g e r y . Dr. Nash o p i n e d t h a t t h e 
L4-5 d i s c p r o l a p s e and t h e L5-S1 s p o n d y l o p a t h y were n o t t h e p r o d u c t o f degenera
t i v e change b u t were caused by t h e 1987 i n j u r y based on t h e f a c t t h a t t h e s e were 
f o c a l i z e d c o n d i t i o n s . (Ex. 7 6 - 2 ) . Dr. Nash had an a c c u r a t e h i s t o r y as t o t h e 
e f f e c t t h a t t h e 1987 i n j u r y had on c l a i m a n t ' s lumbar s p i n e . A l t h o u g h Dr. Nash 
d i d n o t use t h e t e r m " t h e major" c o n t r i b u t i n g cause, i t i s a p p a r e n t f r o m h i s 
o p i n i o n t h a t he b e l i e v e d c l a i m a n t ' s compensable i n j u r y was t h e s o l e cause o f h i s 
n e e d . f o r s u r g e r y . See McClendon v. Nabisco Brands, 77 Or App 412 ( 1 9 8 6 ) . 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; however, i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e r e a s o n s t o do 
o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b 
l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . Here, where Dr. Nash's o p i n i o n i s based on an 
a c c u r a t e h i s t o r y , t h e r e a r e no p e r s u a s i v e reasons n o t t o d e f e r t o Dr. Nash on 
t h i s i s s u e . T h e r e f o r e , we f i n d c l a i m a n t ' s lumbar s u r g e r y t o be c a u s a l l y r e l a t e d 
t o c l a i m a n t ' s compensable i n j u r y . 

Reasonableness and N e c e s s i t y o f Lumbar Surgery 

The R e f e r e e f o u n d t h a t t h e proposed lumbar s u r g e r y was r e a s o n a b l e and nec
e s s a r y . We f i n d t h a t t h e Referee l a c k e d j u r i s d i c t i o n o v e r t h i s i s s u e . Under 
amended ORS 6 5 6 . 7 0 4 ( 3 ) , " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n c l u d e any d i s p u t e 
r e g a r d i n g m e d i c a l t r e a t m e n t o r fees f o r which a r e s o l u t i o n p r o c e d u r e i s o t h e r 
w i s e p r o v i d e d i n ORS Chapter 656. ORS 656.327(1) p r o v i d e s a p r o c e d u r e f o r t h e 
r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d w o r k e r c o n c e r n i n g 
m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n 
v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " 

Here, a t h e a r i n g and on r e v i e w , t h e i n s u r e r argued t h a t t h e p r o p o s e d lum
b a r s u r g e r y was n o t r e a s o n a b l e and necessary i n t h a t c l a i m a n t was n o t a good 
c a n d i d a t e f o r s u r g e r y and t h a t t h e s u r g e r y was u n l i k e l y t o l e a d t o any i m p r o v e 
ment i n h i s c o n d i t i o n . These arguments are c o n t e n t i o n s t h a t t h e p r o p o s e d medi
c a l s e r v i c e s a r e e x c e s s i v e and i n e f f e c t u a l . O r i g i n a l j u r i s d i c t i o n o v e r such 
d i s p u t e s i s no l o n g e r shared by t h e D i r e c t o r and t h e H e a r i n g s D i v i s i o n . See 
S t a n l e y Meyers, supra. Rather, because such d i s p u t e s do n o t c o n s t i t u t e m a t t e r s 
c o n c e r n i n g a c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . 
I d . ; K e v i n S. K e l l e r , 44 Van N a t t a 225 ( 1 9 9 2 ) . A c c o r d i n g l y , we v a c a t e t h e 
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R e f e r e e ' s o r d e r i n s o f a r as he found t h a t t h e proposed lumbar s u r g e r y was r e a s o n 
a b l e and n e c e s s a r y . 

Premature C l o s u r e 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d based on 
Dr. S t e i n h a u e r ' s o p i n i o n t h a t : (1) c o n s e r v a t i v e t r e a t m e n t had n o t improved 
c l a i m a n t ' s c o n d i t i o n s i n c e c l a i m c l o s u r e ; and (2) t h e r e was a p o s s i b i l i t y t h a t 
s u r g e r y w o u l d improve h i s c o n d i t i o n . We d i s a g r e e . 

A c l a i m may be c l o s e d i f c l a i m a n t ' s compensable c o n d i t i o n i s m e d i c a l l y 
s t a t i o n a r y , i . e . , no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be e x p e c t e d 
f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 6 56.005(17). I n d e c i d i n g 
w h e t h e r a c l a i m was p r e m a t u r e l y c l o s e d , we d e t e r m i n e whether t h e c l a i m a n t ' s con
d i t i o n was m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e , w i t h o u t c o n s i d e r i n g sub
sequent changes i n h i s c o n d i t i o n . S u l l i v a n v. Argonaut I n s . Co., 73 Or App 694 
( 1 9 8 5 ) ; A l v a r e z v. GAB Business S e r v i c e s , 72 Or App 524 ( 1 9 8 5 ) . However, medi
c a l r e p o r t s a u t h o r e d a f t e r c l o s u r e may be c o n s i d e r e d i f t h e y address c l a i m a n t ' s 
c o n d i t i o n a t t h e t i m e o f c l o s u r e . For example, p o s t - c l o s u r e r e p o r t s can be con
s i d e r e d i f t h e r e i s no p o s t - c l o s u r e change i n c l a i m a n t ' s c o n d i t i o n and t h e o n l y 
q u e s t i o n i s whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l o s u r e . 
Scheuning v. J.R. S i m p l o t & Co., 84 Or App 622, 625, r e v den 303 Or 590 ( 1 9 8 7 ) . 
I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t he was n o t m e d i c a l l y s t a t i o n a r y when 
t h e c l a i m was c l o s e d . Brad T. G r i b b l e , 37 Van N a t t a 92 ( 1 9 8 5 ) . 

Dr. S t e i n h a u e r found c l a i m a n t m e d i c a l l y s t a t i o n a r y upon d i s c h a r g e f r o m t h e 
P a i n C e n t e r on November 22, 1989. (Ex. 4 2 - 3 ) . At t h a t t i m e , S t e i n h a u e r was o f 
t h e o p i n i o n t h a t c l a i m a n t ' s lumbar c o n d i t i o n was n o t s u r g i c a l l y t r e a t a b l e . (Ex. 
7 3 a - l l ) . On December 13, 1989, Dr. Hazel examined c l a i m a n t and f o u n d him medi
c a l l y s t a t i o n a r y . The D e t e r m i n a t i o n Order found December 13, 1989 as t h e medi
c a l l y s t a t i o n a r y d a t e . The D e t e r m i n a t i o n Order was i s s u e d on J a n u a r y 25, 1990. 

No m e d i c a l r e p o r t a f t e r t h a t d a t e addresses t h e i s s u e o f whether c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y as o f January 25, 1990. On June 8, 1990, Dr. 
S t e i n h a u e r examined c l a i m a n t and n o t e d t h a t : (1) h i s lumbar c o n d i t i o n had n o t 
s i g n i f i c a n t l y improved o r worsened s i n c e t h e November 1989 P a i n Center t r e a t 
ment; and (2) t h e November 1989 m e d i c a l t e s t i n g i n d i c a t e d p a t h o l o g y w h i c h can 
p roduce p a i n . (Exs. 70-3, 7 0 - 4 ) . On t h o s e bases, Dr. S t e i n h a u e r recommended 
a u t h o r i z a t i o n f o r s u r g e r y as recommended by Dr. B e r k e l e y . (Exs. 70-3, 7 0 - 4 ) . 

Dr. S t e i n h a u e r g i v e s no o p i n i o n as t o c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y 
s t a t u s . A l t h o u g h he f i n d s no p o s t - c l o s u r e change i n c l a i m a n t ' s c o n d i t i o n , he 
does n o t address t h e q u e s t i o n o f whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t 
c l a i m c l o s u r e . I n e f f e c t , S t e i n h a u e r merely changed h i s o p i n i o n r e g a r d i n g t h e 
p r o p e r c o u r s e o f t r e a t m e n t . On t h i s r e c o r d , we f i n d t h a t c l a i m a n t has n o t 
e s t a b l i s h e d t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d . 

A g g r a v a t i o n o f Lumbar C o n d i t i o n 

Because t h e Referee found t h a t c l a i m a n t ' s c l a i m had been p r e m a t u r e l y 
c l o s e d , he d i d n o t address t h e a g g r a v a t i o n i s s u e . 

A l t h o u g h we have fou n d t h a t t h e c o n d i t i o n f o r which Drs. Nash and B e r k e l e y 
p r o p o s e s u r g e r y t o be c a u s a l l y r e l a t e d t o c l a i m a n t ' s 1987 work i n j u r y , a d i s p u t e 
c o n t i n u e s t o r e m a i n c o n c e r n i n g whether t h e proposed s u r g e r y i s r e a s o n a b l e and 
n e c e s s a r y . As p r e v i o u s l y d i s c u s s e d , t h i s d i s p u t e i s under t h e D i r e c t o r ' s j u r i s 
d i c t i o n p u r s u a n t t o ORS 656.327(1). K e v i n S. K e l l e r , supra. 

I n Gary L. Waldrupe, 44 Van N a t t a 702 ( 1 9 9 2 ) , we h e l d t h a t where a d e c i 
s i o n r e g a r d i n g r e o p e n i n g a c l a i m i s c o n t i n g e n t on a m a t t e r t h a t i s w i t h i n t h e 
o r i g i n a l j u r i s d i c t i o n o f t h e D i r e c t o r , l i t i g a t i o n r e g a r d i n g r e o p e n i n g t h e c l a i m 
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must be d e f e r r e d p e n d i n g D i r e c t o r r e s o l u t i o n o f t h a t m a t t e r . We a l s o h e l d t h a t 
t h e Board and i t s H e a r i n g s D i v i s i o n may proceed t o c o n s i d e r an a g g r a v a t i o n i s s u e 
based on a t h e o r y t h a t a c l a i m a n t ' s c u r r e n t c o n d i t i o n ( i r r e s p e c t i v e o f a p r o 
posed s u r g e r y ) c o n s t i t u t e s a w o r s e n i n g o f a compensable i n j u r y s i n c e t h e l a s t 
award o r arrangement o f compensation. Gary L. Waldrupe, s u p r a ; Suzanne A. 
H o l l a n d , 44 Van N a t t a 804 ( 1 9 9 2 ) . 

I n t h e p r e s e n t case, c l a i m a n t ' s a g g r a v a t i o n c l a i m i s c o n t i n g e n t on whether 
t h e p r o p o s e d s u r g e r y i s r e a s o n a b l e and necessary, a m a t t e r t h a t i s w i t h i n t h e 
o r i g i n a l j u r i s d i c t i o n o f t h e D i r e c t o r . Consequently, i t f o l l o w s t h a t c o n s i d e r a 
t i o n o f any c l a i m r e o p e n i n g i s s u e must a w a i t t h e D i r e c t o r ' s d e t e r m i n a t i o n as t o 
w h e t h e r t h e proposed s u r g e r y i s r e a s o n a b l e and necessary. Gary L. Waldrupe, 
s u p r a . 

T h e r e f o r e , l i t i g a t i o n o f t h a t p o r t i o n o f t h e employer's d e n i a l w h i c h p e r 
t a i n e d t o an a g g r a v a t i o n c l a i m based on t h e proposed s u r g e r y must be d e f e r r e d 
p e n d i n g D i r e c t o r r e s o l u t i o n o f t h e "reasonable and necessary" d i s p u t e . As an 
a d m i n i s t r a t i v e m a t t e r , when, as here, a Referee i s r e q u i r e d t o c o n s i d e r i s s u e s 
t h a t a r e encompassed w i t h i n one WCB Case Number i n a manner t h a t w i l l f i n a l l y 
r e s o l v e some i s s u e s and d e f e r o t h e r s f o r r e s o l u t i o n a t a f u t u r e d a t e , t h e f o l 
l o w i n g p r o c e d u r e i s recommended. The Referee s h o u l d d i r e c t t h e C e n t r a l F i l e s 
S e c t i o n o f t h e H e a r i n g s D i v i s i o n t o c r e a t e a new WCB Case Number t o w h i c h t h e 
R e f e r e e w i l l t h e n a s s i g n t h e d e f e r r e d i s s u e ( s ) . Gary L. Waldrupe, s u p r a . 

To r e t u r n t h e " a g g r a v a t i o n / s u r g e r y " i s s u e t o i t s a p p r o p r i a t e s t a t u s o f 
" d e f e r r a l " and t o a v o i d any p o t e n t i a l a d m i n i s t r a t i v e c o n f u s i o n , t h e C e n t r a l 
F i l e s S e c t i o n o f t h e H e a r i n g s D i v i s i o n i s d i r e c t e d t o a s s i g n a new WCB Case Num
ber t o t h e " a g g r a v a t i o n / s u r g e r y " i s s u e . L i t i g a t i o n o f t h i s new case w i l l t h e n 
be d e f e r r e d p e n d i n g t h e D i r e c t o r ' s d e c i s i o n c o n c e r n i n g t h e p r o p o s e d s u r g e r y . 
The p a r t i e s a r e r e q u e s t e d t o keep t h e D o c k e t i n g S e c t i o n f u l l y a p p r i s e d o f f u r 
t h e r developments r e g a r d i n g t h e a g g r a v a t i o n / s u r g e r y i s s u e . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

We n o t e , p r e l i m i n a r i l y , t h a t under t h e a p p l i c a b l e law, we r a t e d i s a b i l i t y 
as o f t h e d a t e o f h e a r i n g , n o t as o f t h e d a t e o f c l a i m c l o s u r e . The amendments 
t o ORS 656.283(7) and 656.295(5), which c r e a t e a d i f f e r e n t r a t i n g p r i n c i p l e , do 
n o t a p p l y because c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e J u l y 1 , 1990. See 
Or Laws 1990, Ch. 2, Sec. 5 4 ( 3 ) . Stephen A. R o b e r t s , 43 Van N a t t a 1815 ( 1 9 9 1 ) . 

C l a i m a n t argues t h a t t h e i n s u r e r ' s f a i l u r e t o c r o s s - a p p e a l t h e J a n u a r y 
1990 D e t e r m i n a t i o n Order p r e c l u d e s i t from f i r s t r a i s i n g . a t h e a r i n g t h e i s s u e o f 
r e d u c t i o n o f t h e permanent d i s a b i l i t y award by t h e amounts r e l a t i n g t o c e r v i c a l 
i m p a i r m e n t . We d i s a g r e e . 

By a p p e a l i n g t h e January 1990 D e t e r m i n a t i o n Order, c l a i m a n t p u t t h e e x t e n t 
o f u n s c h e d u l e d permanent d i s a b i l i t y a t i s s u e . OAR 438-06-031 p r o v i d e s t h a t i f , 
a t h e a r i n g , e v i d e n c e s u p p o r t s an i s s u e n o t p r e v i o u s l y r a i s e d , t h e r e f e r e e may 
a l l o w t h e i s s u e t o be r a i s e d . I f t h e adverse p a r t y i s s u r p r i s e d and p r e j u d i c e d 
as a r e s u l t , t h e R eferee may c o n t i n u e t h e h e a r i n g upon a m o t i o n o f t h e a dverse 
p a r t y . Thus, c l a i m a n t ' s remedy, i n t h e event o f s u r p r i s e , was t o r e q u e s t a con
t i n u a n c e a t h e a r i n g . C l a i m a n t made no showing o f p r e j u d i c e and made no m o t i o n 
f o r a c o n t i n u a n c e . T h e r e f o r e , we conclude t h a t t h e i s s u e o f r e d u c t i o n o f e x t e n t 
o f permanent d i s a b i l i t y was p r o p e r l y b e f o r e t h e Referee. 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
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t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on December 13, 
1989, and h i s o r her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J a n u a r y 25, 
1990, we a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order 
i n r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. WCD 
Admin. Order 1-1989. Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t 
i n g o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n are added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

The p a r t i e s do n o t d i s p u t e t h e v a l u e s a s s i g n e d by t h e e v a l u a t o r f o r c l a i m 
a n t ' s age ( 1 ) , e d u c a t i o n ( 0 ) , t r a i n i n g ( 0 ) , and s k i l l s ( 1 ) . T h e r e f o r e , we ad
d r e s s o n l y t h e v a l u e s f o r a d a p t a b i l i t y and i m p a i r m e n t . 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
h i s compensable i n j u r y i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l capac
i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . 
Former OAR 436-35-310(4). 

Here, c l a i m a n t i s n o t w o r k i n g as a r e s u l t o f h i s compensable i n j u r y and no 
o f f e r o f employment has been made. Cla i m a n t ' s p h y s i c a l c a p a c i t y i s i n t h e l i g h t 
c a t e g o r y . (Exs. 40-2, 42-3, 77-3). T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y 
v a l u e i s 4. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( c ) . 

I m p a i r m e n t 

R e l y i n g on an August 30, 1989 r e p o r t from Dr. Bussanich, D.C., c l a i m a n t 
argues t h a t he i s e n t i t l e d t o a 9 p e r c e n t impairment v a l u e f o r l o s s o f range o f 
m o t i o n . (Ex. 3 5 - 3 ) . However, we do n o t r e l y on t h i s r e p o r t because i t measures 
c l a i m a n t ' s l o s s o f range o f m o t i o n b e f o r e he became m e d i c a l l y s t a t i o n a r y . I n 
s t e a d , we r e l y on Dr. B e r k e l e y ' s February 19, 1990 e x a m i n a t i o n . (Ex. 6 5 - 2 ) . We 
do so because t h a t e x a m i n a t i o n was made a f t e r c l a i m a n t was m e d i c a l l y s t a t i o n a r y , 
and i t c o n t a i n s t h e most complete measurements o f range o f m o t i o n c l o s e s t t o t h e 
h e a r i n g d a t e . 

Dr. B e r k e l e y ' s e x a m i n a t i o n e s t a b l i s h e s t h a t c l a i m a n t had 50 degrees o f 
f l e x i o n , w h i c h i s r a t e d a t 4 p e r c e n t impairment, and no e x t e n s i o n , w h i c h i s 
r a t e d a t 3 p e r c e n t i m p a i r m e n t . Former OAR 436-35-360(6) and ( 7 ) . These v a l u e s 
a r e added f o r a t o t a l l o s s o f range o f m o t i o n v a l u e o f 7 p e r c e n t . Former OAR 
4 3 6-35-360(10). 

Based on t h e r a d i c u l o p a t h y i n t o h i s l e g s , c l a i m a n t argues t h a t he i s e n t i 
t l e d t o a 15 p e r c e n t impairment v a l u e f o r l o s s o f s t r e n g t h due t o l u m b o s a c r a l 
p l e x u s n e r v e i n j u r y . Former OAR 436-35-350(4) p r o v i d e s f o r a r a t i n g o f 
" [ i ] n j u r i e s t o [ t h e ] s p i n a l nerve p l e x u s w i t h r e s u l t a n t l o s s o f s t r e n g t h . " How
e v e r , t h e m e d i c a l r e c o r d c o n t a i n s no evidence o f such a n e r v e i n j u r y . The o n l y 
e v i d e n c e i n t h e m e d i c a l r e c o r d r e g a r d i n g nerve i n j u r y s t a t e s " [ t ] h e EMG was neg
a t i v e f o r a c u t e nerve i n j u r y . " (Ex. 23-2). On t h i s r e c o r d , c l a i m a n t has n o t 
e s t a b l i s h e d t h a t he has an i n j u r y t o h i s s p i n a l nerve p l e x u s . 
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C l a i m a n t i s e n t i t l e d t o an 8 p e r c e n t impairment v a l u e f o r t h e u n o p e r a t e d 
d i s c b u l g e s a t L4-5 and L5-S1. (Exs. 65-3, 73a-16). Former OAR 436-35- 3 5 0 ( 2 ) . 
These m u l t i p l e r e s i d u a l s a r e combined, n o t added, f o r a t o t a l i m p a i r m e n t v a l u e 
o f 14 p e r c e n t . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 1, t h e sum i s 2. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 4, t h e p r o d u c t i s 8. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 14, t h e r e s u l t i s 22 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 22 p e r c e n t . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e f o u n d no unreasonable r e s i s t a n c e t o payment o f compensation by 
t h e i n s u r e r r e g a r d i n g t h e iss u a n c e o f t h e d e n i a l . We agree. On r e v i e w , c l a i m 
a n t r a i s e s t h e i s s u e o f a t t o r n e y f e e s and p e n a l t i e s r e l a t i n g t o t h e employer's 
a l l e g e d u n r e a s o n a b l e d e n i a l . However, he makes no argument r e g a r d i n g t h i s i s s u e . 

The s t a n d a r d f o r d e t e r m i n i n g an unreasonable d e n i a l i s whe t h e r t h e c a r r i e r 
has a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . Unreasonableness and " l e g i t i m a t e 
d o u b t " a r e t o be c o n s i d e r e d i n t h e l i g h t o f a l l t h e e v i d e n c e a v a i l a b l e a t t h e 
t i m e . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588 ( 1 9 8 8 ) , c i t i n g N o r g a r d v. 
Ra w l i n s o n s , 30 Or App 999, 1003 ( 1 9 7 7 ) ; see C a r o l J. Knapp, 41 Van N a t t a 8 5 1 , 
854 ( 1 9 8 9 ) . 

The d e n i a l d e n i e d c l a i m a n t ' s c l a i m s f o r b i l a t e r a l c a r p a l t u n n e l syndrome 
and d e p r e s s i o n . C l a i m a n t d i d n o t appeal t h o s e d e n i a l s . I t a l s o d e n i e d t h a t 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n and h i s need f o r c e r v i c a l s u r g e r y were r e l a t e d t o 
t h e compensable i n j u r y . We have found t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n i s n o t 
r e l a t e d t o t h e compensable i n j u r y . The d e n i a l a l s o d e n i e d an a g g r a v a t i o n c l a i m 
r e g a r d i n g c l a i m a n t ' s lumbar c o n d i t i o n . A t t h e t i m e o f t h e d e n i a l , t h e i n s u r e r 
had Dr. S t e i n h a u e r ' s r e p o r t which n o t e d no o b j e c t i v e w o r s e n i n g o f c l a i m a n t ' s 
c o n d i t i o n s i n c e t h e November 1989 e x a m i n a t i o n . (Ex. 7 2 - 3 ) . I n l i g h t o f Dr. 
S t e i n h a u e r ' s o p i n i o n , we do n o t f i n d t h a t t h e i n s u r e r ' s d e n i a l o f t h e aggrava
t i o n c l a i m was u n r e a s o n a b l e . F i n a l l y , t h e d e n i a l a l s o d e n i e d t h e proposed lum
b a r s u r g e r y . A t t h e t i m e o f t h e d e n i a l , t h e i n s u r e r had m e d i c a l r e p o r t s f r o m 
Drs. D u f f , Spady and Hazel i n d i c a t i n g t h a t changes i n c l a i m a n t ' s s p i n e were de
g e n e r a t i v e i n n a t u r e . I n l i g h t o f t h e s e r e p o r t s , we do n o t f i n d t h a t t h e i n 
s u r e r ' s d e n i a l o f t h e proposed lumbar s u r g e r y was u n r e a s o n a b l e . T h e r e f o r e , we 
d e c l i n e t o assess a p e n a l t y o r a t t o r n e y f e e f o r an a l l e g e d l y u n r e a s o n a b l e 
d e n i a l . 

A t t o r n e y Fees a t H e a r i n g and on Review 

I n l i g h t o f our c o n c l u s i o n s , we m o d i f y t h e Referee's $2,250 a t t o r n e y f e e 
award f o r p r e v a i l i n g a g a i n s t t h e d e n i a l . As a r e s u l t o f our d e c i s i o n , c l a i m a n t 
i s e n t i t l e d t o an a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s d e n i a l o f a 
c a u s a l r e l a t i o n s h i p between t h e c u r r e n t c o n d i t i o n / p r o p o s e d lumbar s u r g e r y and 
c l a i m a n t ' s compensable c o n d i t i o n . ORS 656.386(1). I n a d d i t i o n , c l a i m a n t i s en
t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on Board r e v i e w c o n c e r n i n g h i s s u c c e s s f u l 
d e f e n s e o f t h a t p o r t i o n o f t h e Referee's o r d e r . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t 
a r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t t h e h e a r i n g l e v e l 
and on Board r e v i e w c o n c e r n i n g t h e "c a u s a l r e l a t i o n s h i p " i s s u e i s $1,500, t o be 
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p a i d by t h e i n s u r e r . T h i s f e e i s i n l i e u o f , r a t h e r t h a n i n a d d i t i o n t o , t h e 
Re f e r e e ' s $2,250 a t t o r n e y f e e award. I n r e a c h i n g t h i s c o n c l u s i o n , we have con
s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e s (as r e p r e s e n t e d by t h e r e c o r d and c l a i m 
a n t ' s a p p e l l a t e b r i e f s ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t t h e p r i m a r y f o c u s o f t h i s d i s p u t e a t 
b o t h t h e h e a r i n g s l e v e l and on Board r e v i e w was t h e c o m p e n s a b i l i t y o f t h e c e r v i 
c a l c o n d i t i o n , a c o n d i t i o n which we found was not compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 19, 1991 i s r e v e r s e d i n p a r t , a f f i r m e d i n 
p a r t , and v a c a t e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t s e t a s i d e t h e January 
25, 1990 D e t e r m i n a t i o n Order as b e i n g p r e m a t u r e l y i s s u e d i s r e v e r s e d . I n l i e u 
o f t h e J a n u a r y 25, 1990 D e t e r m i n a t i o n Order 34 p e r c e n t (108.8 degrees) award and 
i n a d d i t i o n t o t h e 13 p e r c e n t (41.6 degrees) unscheduled permanent d i s a b i l i t y 
awarded by t h e December 15, 1988 D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 9 p e r 
c e n t (28.8 degrees) unscheduled permanent d i s a b i l i t y , g i v i n g him a t o t a l award 
t o d a t e o f 22 p e r c e n t (70.4 degrees) unscheduled permanent d i s a b i l i t y f o r a low 
back i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compen
s a t i o n c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. The i n s u r e r ' s p a r t i a l 
d e n i a l o f t h e c e r v i c a l c o n d i t i o n and t h e proposed s u r g e r y f o r t h a t c o n d i t i o n i s 
r e i n s t a t e d and u p h e l d . That p o r t i o n o f t h e o r d e r r e g a r d i n g t h e r e a s o n a b l e n e s s 
and n e c e s s i t y o f t h e proposed lumbar s u r g e r y i s v a c a t e d , and c l a i m a n t ' s h e a r i n g 
r e q u e s t r e g a r d i n g t h a t i s s u e i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . I n l i e u o f 
t h e R e f e r e e ' s award o f $2,250 assessed a t t o r n e y f e e s , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed f e e o f $1,500 f o r s e r v i c e s a t h e a r i n g and on r e v i e w , t o be 
p a i d by t h e i n s u r e r . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . C e n t r a l 
F i l e s i s d i r e c t e d t o a s s i g n a new WCB case number t o t h e " a g g r a v a t i o n / s u r g e r y " 
i s s u e , f o r w h i c h f u r t h e r a c t i o n w i l l be d e f e r r e d p e n d i n g t h e D i r e c t o r ' s d e c i s i o n 
c o n c e r n i n g t h e proposed s u r g e r y . 

May 12, 1992 C i t e as 44 Van N a t t a 947 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
OPAL L. SCARRIOFFINI, Claimant 

WCB Case No. 88-07137 
ORDER ON REMAND 

Sherwood & Coon, Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . 
S c a r r i o f f i n i v. M a r r i o t t C o r p o r a t i o n , 111 Or App 208 (1 9 9 2 ) . The c o u r t r e v e r s e d 
our p r i o r o r d e r , Opal L. S c a r r i o f f i n i , 42 Van N a t t a 1937 ( 1 9 9 0 ) , t h a t d e c l i n e d 
t o g r a n t c l a i m a n t permanent t o t a l d i s a b i l i t y . I n r e a c h i n g t h a t c o n c l u s i o n , we 
fo u n d t h a t c l a i m a n t had t r a n s f e r a b l e s k i l l s . N e v e r t h e l e s s , i n a w a r d i n g c l a i m a n t 
i n c r e a s e d permanent p a r t i a l d i s a b i l i t y , we concluded t h a t she c o m p l e t e l y l a c k e d 
t r a n s f e r a b l e s k i l l s . Reasoning t h a t our o r d e r was i n t e r n a l l y i n c o n s i s t e n t r e 
g a r d i n g an i m p o r t a n t f a c t , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 

A f t e r c o n d u c t i n g o u r r e c o n s i d e r a t i o n , we f i n d t h a t c l a i m a n t has t r a n s f e r 
a b l e s k i l l s . I n r e a c h i n g t h i s c o n c l u s i o n , we r e l y on t h e o p i n i o n o f f e r e d by Mr. 
S k i l l i n g s , a v o c a t i o n a l c o u n s e l o r . Based on c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s and 
her work h i s t o r y , S k i l l i n g s i d e n t i f i e d a v a r i e t y o f p o s i t i o n s w h i c h were w i t h i n ' 
c l a i m a n t ' s p h y s i c a l and v o c a t i o n a l c a p a c i t y . (Exs. 24B & 28, T r . 108-114). Under 
such c i r c u m s t a n c e s , S k i l l i n g s concluded t h a t c l a i m a n t was c u r r e n t l y e m p l o y a b l e . 

I n l i g h t o f our f i n d i n g t h a t c l a i m a n t has t r a n s f e r a b l e s k i l l s , as w e l l as 
our p r i o r c o n c l u s i o n s t h a t c l a i m a n t had not made r e a s o n a b l e e f f o r t s t o o b t a i n 
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employment and had n o t e s t a b l i s h e d t h a t i t would be f u t i l e f o r her t o make such 
e f f o r t s , we c o n t i n u e t o h o l d t h a t c l a i m a n t i s n o t e n t i t l e d t o permanent t o t a l 
d i s a b i l i t y b e n e f i t s . F i n a l l y , n o t w i t h s t a n d i n g our " t r a n s f e r a b l e s k i l l s " f i n d 
i n g , we adhere t o our p r e v i o u s d e t e r m i n a t i o n t h a t , c o n s i d e r i n g c l a i m a n t ' s moder
a t e permanent i m p a i r m e n t , l i m i t e d p h y s i c a l c a p a c i t y , age, and l i m i t e d e d u c a t i o n , 
she i s e n t i t l e d t o an 80 p e r c e n t unscheduled permanent d i s a b i l i t y award under 
t h e D i r e c t o r ' s g u i d e l i n e s ( f o r m e r OAR 436-30-380, e t s e g ) . 

A c c o r d i n g l y , as supplemented and c l a r i f i e d h e r e i n , we adhere t o and rep u b 
l i s h o u r September 5, 1990 o r d e r . 

I T IS SO ORDERED. 

May 12, 1992 C i t e as 44 Van N a t t a 948 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPH SWEET, Claimant 
WCB Case No. 90-18447 

ORDER ON REVIEW 
Reynolds & Bendixsen, Claimant A t t o r n e y s 

C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Menashe's o r d e r w h i c h : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s r i g h t knee c o n d i t i o n ; and (2) 
awarded c l a i m a n t 14 p e r c e n t (18.9 degrees) scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f c l a i m a n t ' s l e f t f o o t , whereas a D e t e r m i n a t i o n Order 
had n o t awarded any permanent scheduled d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y and e x t e n t o f scheduled permanent d i s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

On r e v i e w , c l a i m a n t argues t h a t h i s r i g h t knee c o n d i t i o n was f o u n d com
p e n s a b l e by p r i o r o r d e r o f t h e Board and, t h e r e f o r e , r e l i t i g a t i o n o f i t s com
p e n s a b i l i t y i s b a r r e d by t h e d o c t r i n e o f r e s j u d i c a t a . We d i s a g r e e . 

Res j u d i c a t a i s comprised o f two d o c t r i n e s , c l a i m p r e c l u s i o n and i s s u e 
p r e c l u s i o n . I s s u e p r e c l u s i o n b a r s f u t u r e l i t i g a t i o n between t h e same p a r t i e s 
c o n c e r n i n g an i s s u e t h a t was " a c t u a l l y l i t i g a t e d and d e t e r m i n e d " i n a s e t t i n g 
where " i t s d e t e r m i n a t i o n was e s s e n t i a l t o " t h e f i n a l d e c i s i o n r e a c h e d . N o r t h 
Clackamus School D i s t r i c t v. White, 305 Or 48, 53, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . 
C l a i m p r e c l u s i o n , on t h e o t h e r hand, does not r e q u i r e a c t u a l l i t i g a t i o n o f an 
i s s u e o r t h a t t h e d e t e r m i n a t i o n o f t h e i s s u e be e s s e n t i a l t o t h e f i n a l d e c i s i o n 
r e a c h e d . R a t h e r , a c l a i m i s b a r r e d i f i t i s based on t h e same f a c t u a l t r a n s a c 
t i o n t h a t was a t i s s u e i n a p r i o r a c t i o n between t h e same p a r t i e s . Drews v. EBI 
Companies, 310 Or 134, 140 (19 9 0 ) . Moreover, t h e r e must be a p r i o r o p p o r t u n i t y 
t o l i t i g a t e t h e c l a i m , whether o r not used, and t h e r e must be a f i n a l judgment. 
I d . 

Here, c l a i m a n t was i n v o l v e d i n a compensable 1986 motor v e h i c l e a c c i d e n t , 
w h e r e i n h i s l e f t l e g was crushed w h i l e h i s r i g h t l e g r e c e i v e d o n l y m u l t i p l e 
s m a l l b r u i s e s and a b r a s i o n s . (Exs. 1-5 and 1A-4). I n 1988, c l a i m a n t r e q u e s t e d 
a h e a r i n g r e g a r d i n g t h e noncomplying employer's "de f a c t o " d e n i a l and t h e r e f 
e r e e u p h e l d t h e employer's d e n i a l . However, t h e r e f e r e e made a f i n d i n g o f f a c t 
i n h i s March 10, 1988 o r d e r t h a t b o t h o f c l a i m a n t ' s l e g s had been i n j u r e d i n t h e 
a c c i d e n t . (Ex. 3A). SAIF d i d n o t r e p r e s e n t t h e employer a t t h e 1988 h e a r i n g . 
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( I d . ) . The Board's November 2, 1989 Order on Review r e v e r s e d t h e r e f e r e e , f i n d 
i n g c l a i m a n t ' s " b i l a t e r a l l e g i n j u r y " compensable. (Ex. 3B). 

W h i l e o u r de novo r e v i e w o f t h e s e o r d e r s i n d i c a t e s t h a t c l a i m a n t ' s i n j u r y 
was t e r m e d a " b i l a t e r a l l e g i n j u r y , " t h e r e i s no i n d i c a t i o n t h a t t h e r e was any 
" a c t u a l l i t i g a t i o n " o f c l a i m a n t ' s r i g h t knee c o n d i t i o n a t t h a t t i m e . We, t h e r e 
f o r e , f i n d t h a t i s s u e p r e c l u s i o n i s n o t a p p l i c a b l e t o t h i s case. 

We a l s o f i n d t h a t c l a i m p r e c l u s i o n does n o t a p p l y . A l t h o u g h c l a i m a n t 
a l l e g e s t h a t h i s l e f t l e g c o n d i t i o n and h i s r i g h t knee c o n d i t i o n were b o t h 
caused by t h e compensable 1986 motor v e h i c l e a c c i d e n t , t h e p a r t i e s had no p r i o r 
o p p o r t u n i t y t o l i t i g a t e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t knee c o n d i t i o n 
because c l a i m a n t d i d n o t even seek t r e a t m e n t f o r h i s r i g h t knee c o n d i t i o n u n t i l 
November 5, 1990. (Ex. 1 3 ) . 

Cl a i m a n t a l s o contends t h a t SAIF's s t i p u l a t i o n d u r i n g h i s June 4, 1991 
h e a r i n g t h a t b o t h o f c l a i m a n t ' s l e g s were i n v o l v e d i n t h e 1986 motor v e h i c l e 
a c c i d e n t c o n s t i t u t e d a s t i p u l a t i o n t h a t h i s r i g h t knee c o n d i t i o n i s compensable. 
(See T r . 8 and 2 1 ) . We d i s a g r e e . SAIF's s t i p u l a t i o n c o n s t i t u t e d o n l y agreement 
t o t h e f a c t s o f t h e 1986 a c c i d e n t b u t n o t t o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c u r r e n t r i g h t knee c o n d i t i o n . 

C o n s e q u e n t l y , we conclude t h a t n e i t h e r t h e 1989 o r d e r o f t h e Board nor 
SAIF's s t i p u l a t i o n d u r i n g c l a i m a n t ' s June 4, 1991 h e a r i n g p r e c l u d e d t h e c u r r e n t 
l i t i g a t i o n c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t knee c o n d i t i o n . 
See Drews v. EBI Companies, supra; N o r t h Clackamus School D i s t r i c t v. Whi t e , 
s u p r a . A c c o r d i n g l y , we a f f i r m t h e Referee's d e c i s i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 14, 1991, as c o r r e c t e d on June 24, 1991, i s 
a f f i r m e d . 

May 13, 1992 C i t e as 44 Van N a t t a 949 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
TRUMAN B. GOODENOUGH, Claimant 

WCB Case No. 90-11720 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H a r r i ' s o r d e r t h a t 
awarded c l a i m a n t permanent t o t a l d i s a b i l i t y . I n i t s b r i e f , t h e i n s u r e r a l s o con
t e n d s t h a t c l a i m a n t ' s o u t - o f - s t a t e i n j u r y p r e c l u d e s an award o f permanent t o t a l 
d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f scheduled and uns c h e d u l e d perma
n e n t d i s a b i l i t y , up t o and i n c l u d i n g permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t , i n r e g a r d t o h i s Oregon c l a i m , c l a i m a n t became 
s t a t i o n a r y i n A p r i l 1990, s e v e r a l months p r i o r t o h i s i n j u r y i n Washington. The 

Re f e r e e a l s o f o u n d t h a t t h e Washington i n j u r y had l i t t l e e f f e c t on c l a i m a n t ' s 
c o n d i t i o n and t h e p a r t i e s agreed t h a t c l a i m a n t ' s d i s a b i l i t y c o u l d be r a t e d , as 
c l a i m a n t had p r e v i o u s l y been found m e d i c a l l y s t a t i o n a r y as t o h i s Oregon i n j u r y . 

On r e v i e w , t h e i n s u r e r contends t h a t , because c l a i m a n t f i l e d an o u t - o f -
s t a t e c l a i m upon w h i c h compensation was awarded, i t i s n o t r e s p o n s i b l e f o r 
c l a i m a n t ' s c o n d i t i o n . We d i s a g r e e . 

There i s no e v i d e n c e t h a t t h e i n s u r e r r a i s e d t h e i s s u e o f r e s p o n s i b i l i t y 
a t h e a r i n g . A c c o r d i n g l y , we conclude t h a t t h e i n s u r e r may n o t c o n t e n d , on r e 
v i e w , t h a t i t i s n o t r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . Mavis v. SAIF, 45 Or 
App 1059 ( 1 9 8 0 ) . 

Permanent t o t a l d i s a b i l i t y 

We adopt t h e Referee's C o n c l u s i o n s and O p i n i o n on t h e i s s u e o f permanent 
t o t a l d i s a b i l i t y , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The i n s u r e r contends t h a t t h e p r e s e n t case i s d i s t i n g u i s h a b l e f r o m t h e 
Kobavashi case c i t e d by t h e Referee because, i n Kobavashi, t h e r e was no m a l i n 
g e r i n g on t h e p a r t o f t h e c l a i m a n t . Kobavashi v. S u i s l a w Care C e n t e r , 76 Or App 
320 ( 1 9 8 5 ) . However, i n a January 21 , 1991 r e p o r t , Dr. Davies s t a t e d t h a t 
c l a i m a n t was c o n v i n c e d t h a t he i s " d i s a b l e d " and h i s b e l i e f t h a t he " ' i s h u r t 
beyond r e p a i r ' i s c l e a r l y ' r e a l ' t o ( c l a i m a n t ) . " Dr. Davies f o u n d t h a t c l a i m 
a n t ' s p e r c e p t i o n was "not a co n s c i o u s f a b r i c a t i o n o r a b y p r o d u c t o f m a l i n g e r 
i n g . " Under t h e c i r c u m s t a n c e s , we do n o t agree w i t h t h e i n s u r e r t h a t t h e 
Kobavashi case i s d i s t i n g u i s h a b l e on such a b a s i s . 

The i n s u r e r a l s o contends t h a t c l a i m a n t ' s somatoform d i s o r d e r s h o u l d n o t 
be c o n s i d e r e d i n d e t e r m i n i n g whether he i s pe r m a n e n t l y t o t a l l y d i s a b l e d . We 
d i s a g r e e . Dr. Davies s t a t e d t h a t " t h e i n j u r y o r t h e p a i n . . . s e t t h e d i s a b l i n g 
a s p e c t o f t h e somatoform d i s o r d e r i n t o a c t i o n . " As n o t e d by t h e R e f e r e e , Dr. 
Davies has p r o v i d e d t h e o n l y m e d i c a l o p i n i o n on c l a i m a n t ' s p s y c h o l o g i c a l c o n d i 
t i o n . A c c o r d i n g l y , we agree w i t h t h e Referee t h a t t h e c o n d i t i o n may be c o n s i d 
e r e d i n d e t e r m i n i n g e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r s u c c e s s f u l l y d e f e n d 
i n g a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r r e v i e w on t h e i s s u e o f permanent t o t a l 
d i s a b i l i t y . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on Board r e v i e w i s $1,600, t o be p a i d by t h e i n s u r e r . 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f 
t h e i s s u e , t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 19, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w c o n c e r n i n g t h e i s s u e o f permanent t o t a l d i s a b i l i t y , c l a i m a n t ' s c o u n s e l i s 
awarded an assessed a t t o r n e y f e e o f $1,600, p a y a b l e by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
WAYNE B. PALMER, Claimant 
WCB Case No. 91-01512 

ORDER ON REVIEW 
Coons, e t a l . , C l aimant A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Podnar's o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s "de f a c t o " d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r a 
w e i g h t l o s s program. On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We a f f i r m i n 
p a r t and v a c a t e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e "FINDINGS" s e c t i o n o f t h e Referee's o r d e r , e x c e p t f o r t h e 
l a s t p a r a g r a p h . 

CONCLUSIONS OF LAW AND OPINION 

There a r e two s e p a r a t e i s s u e s c o n c e r n i n g t h e w e i g h t l o s s program: (1) 
wheth e r t h e program i s p a l l i a t i v e o r c u r a t i v e t r e a t m e n t f o r t h e compensable con
d i t i o n ; and (2) whether c l a i m a n t ' s need f o r w e i g h t l o s s r e s u l t e d f r o m m e d i c a t i o n 
p r e s c r i b e d f o r t r e a t m e n t o f t h e compensable c o n d i t i o n . 

The R e f e r e e f o u n d t h a t t h e w e i g h t l o s s program was p a l l i a t i v e t r e a t m e n t 
and n o t compensable under ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) . On r e v i e w , c l a i m a n t argues t h a t 
t h e program was c u r a t i v e , w h i l e t h e i n s u r e r argues t h a t i t was p a l l i a t i v e . 

We have h e l d t h a t a d i s p u t e r e g a r d i n g whether m e d i c a l t r e a t m e n t i s p a l l i a 
t i v e o r c u r a t i v e , o r o t h e r w i s e r e a s o n a b l e and necessary, i s n o t a m a t t e r con
c e r n i n g a c l a i m , o v e r w h i c h t h e Hearings D i v i s i o n has o r i g i n a l j u r i s d i c t i o n . 
G ladys M. Theodore, 44 Van N a t t a 905 (19 9 2 ) ; S t a n l e y Meyers, 43 Van N a t t a 2643 
( 1 9 9 1 ) . We h e l d t h a t ORS 656.327 ( D i r e c t o r ' s m e d i c a l r e v i e w o f t h e a p p r o p r i a t e 
ness o f t r e a t m e n t ) p r o v i d e s a procedure f o r r e s o l v i n g such a d i s p u t e and, t h e r e 
f o r e , c o n c l u d e d t h a t o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . 
I d . A c c o r d i n g l y , we v a c a t e t h a t p o r t i o n o f t h e Referee's o r d e r t h a t addressed 
w h e t h e r t h e w e i g h t l o s s program was p a l l i a t i v e o r c u r a t i v e t r e a t m e n t , and 
wheth e r i t was r e a s o n a b l e and necessary. 

On t h e o t h e r hand, we have h e l d t h a t t h e Hearings D i v i s i o n has o r i g i n a l 
j u r i s d i c t i o n o f a d i s p u t e r e g a r d i n g whether t h e need f o r t r e a t m e n t i s c a u s a l l y 
r e l a t e d t o t h e compensable i n j u r y . M i c h a e l A. Jaguay, 44 Van N a t t a 173 ( 1 9 9 2 ) . 
Here, c l a i m a n t argues t h a t t h e m e d i c a t i o n A m i t r i p t y l i n e , w h i c h was p r e s c r i b e d 
f o r h i s back c o n d i t i o n , caused h i s w e i g h t g a i n and, hence, h i s need f o r t h e 
w e i g h t l o s s program. We d i s a g r e e . 

Because c l a i m a n t i s a l l e g i n g t h a t h i s w e i g h t problems arose as a conse
quence o f t h e compensable back c o n d i t i o n , he has t h e burden o f p r o v i n g t h a t t h e 
compensable c o n d i t i o n was t h e major c o n t r i b u t i n g cause o f t h o s e p r o b l e m s . See 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; J u l i e K. Gasperino, 43 Van N a t t a 1151, 1153 ( 1 9 9 1 ) . Be
cause t h i s i s a complex m e d i c a l i s s u e ; t h e r e s o l u t i o n o f t h i s i s s u e t u r n s 
l a r g e l y on t h e m e d i c a l e v i d e n c e . See U r i s v. Compensation Department, 247 Or 
420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , r e v 
den 300 Or 546 ( 1 9 8 6 ) . 

C l a i m a n t r e l i e s on Dr. Becker's January 2, 1990 c h a r t n o t e t h a t " [ t ] h e 
a m i t r i p t y l i n e appears t o have caused some degree o f p e r s i s t i n g w e i g h t g a i n . " 
(Ex. 1G) (Emphasis added). Because Dr. Becker's n o t e m e r e l y r a i s e s t h e p o s s i 
b i l i t y o f a c a u s a l c o n n e c t i o n , i t i s n o t s u f f i c i e n t m e d i c a l p r o o f . Gormley v. 
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SAIF, 52 Or App 1055, 1060 (1 9 8 1 ) . Moreover, i t i s n o t c o n s i s t e n t w i t h t h e un-
c o n t r o v e r t e d e v i d e n c e t h a t c l a i m a n t c o n t i n u e d t o g a i n w e i g h t f o r months a f t e r he 
had s t o p p e d t a k i n g A m i t r i p t y l i n e . ( T r . 7; Ex. 6aa). We c o n c l u d e t h a t c l a i m a n t 
has n o t s u s t a i n e d h i s burden o f p r o v i n g a c a u s a l c o n n e c t i o n between h i s w e i g h t 
g a i n and t r e a t m e n t f o r t h e compensable c o n d i t i o n . 

P a r e n t h e t i c a l l y , we emphasize t h a t o ur d e c i s i o n r e g a r d i n g t h e c a u s a t i o n 
i s s u e has no b e a r i n g on t h e i s s u e o f whether a w e i g h t l o s s program i s r e a s o n a b l e 
and n e c e s s a r y t r e a t m e n t f o r t h e compensable c o n d i t i o n . That i s s u e w o u ld be f o r 
t h e D i r e c t o r under ORS 656.327(1). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 10, 1991 i s a f f i r m e d i n p a r t and v a c a t e d i n 
p a r t . I n s o f a r as t h e Referee's o r d e r u p h e l d t h e i n s u r e r ' s d e n i a l o f t h e r e a s o n 
a b l e n e s s and n e c e s s i t y o f t h e w e i g h t l o s s program, i t i s v a c a t e d . C l a i m a n t ' s 
h e a r i n g r e q u e s t on t h a t d e n i a l i s d i s m i s s e d . The remainder o f t h e Re f e r e e ' s 
o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f a c a u s a l c o n n e c t i o n between t h e w e i g h t 
l o s s and t h e compensable c o n d i t i o n i s a f f i r m e d . 

May 13, 1992 C i t e as 44 Van N a t t a 952 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LOIS M. POTTKER, Claimant 
Own M o t i o n No. 91-0358M 

OWN MOTION ORDER ON RECONSIDERATION 
Malagon, e t a l . , Claimant A t t o r n e y s 
EBI Companies, I n s u r a n c e C a r r i e r 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's A p r i l 13, 1992 Own M o t i o n 
Order i n w h i c h we d e c l i n e d t o a u t h o r i z e reimbursement t o t h e i n s u r e r f o r i t s 
v o l u n t a r y r e o p e n i n g o f her c l a i m f o r temporary t o t a l d i s a b i l i t y c ompensation. 

C l a i m a n t contends t h a t t h e i n s u r e r d i d n o t p r o v i d e us w i t h f u l l d i s c o v e r y , 
s p e c i f i c a l l y a copy o f a September 24, 1991 l e t t e r f r o m h i s a t t o r n e y t o Dr. 
Hacker, c l a i m a n t ' s t r e a t i n g neurosurgeon, and h i s September 30, 1991 n a r r a t i v e 
r e s p o n s e . C l a i m a n t i s c o r r e c t and has now p r o v i d e d us w i t h t h i s e v i d e n c e . 

I n t h a t response, Dr. Hacker op i n e s t h a t c l a i m a n t s u f f e r e d an i n j u r y i n 
1983 t o t h e d i s c c a p s u l e a t L5-S1, which i s r e l a t e d t o t h e c u r r e n t h e r n i a t i o n 
and r a d i c u l o p a t h y f o r w h i c h Dr. Hacker perfo r m e d an L5-S1 m i c r o d i s k e c t o m y . We 
f i n d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s a wor s e n i n g o f her 1983 i n j u r y . 

We a r e persuaded t h a t c l a i m a n t ' s compensable i n j u r y has worsened r e q u i r i n g 
s u r g e r y . We, t h e r e f o r e , have t h e a u t h o r i t y t o award t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n commencing on August 9, 1991, t h e d a t e o f c l a i m a n t ' s s u r g e r y . See 
ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . A c c o r d i n g l y , reimbursement o f t h e s e monies t o t h e i n s u r e r i s 
a p p r o p r i a t e . When c l a i m a n t i s m e d i c a l l y s t a t i o n a r y , t h e i n s u r e r s h a l l c l o s e t h e 
c l a i m p u r s u a n t t o OAR 438-12-055. 

Reimbursement from t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t 
a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CLARA A. FENNER, Claimant 
WCB Case No. 90-12812 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r w h i c h f o u n d t h a t 
c l a i m a n t ' s r e f l e x s y m p h a t h e t i c d y s t r o p h y c l a i m was p r e m a t u r e l y c l o s e d . I n i t s 
b r i e f , t h e i n s u r e r a l s o c h a l l e n g e s t h e Referee's p o s t - h e a r i n g r u l i n g g r a n t i n g 
c l a i m a n t ' s m o t i o n t o submit an a d d i t i o n a l e x h i b i t . On r e v i e w , t h e i s s u e s a r e 
e v i d e n c e and premature c l o s u r e . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g c o r r e c t i o n 
and s u p p l e m e n t a t i o n . 

C l a i m a n t ' s meniscectomy was performed on May 20, 1988. 

The i n s u r e r o b j e c t s t o t h e Referee's a d m i s s i o n o f an e x h i b i t t h a t was 
o f f e r e d by c l a i m a n t a f t e r t h e h e a r i n g . 

The R e f e r e e may "reopen t h e r e c o r d and r e c o n s i d e r h i s o r her d e c i s i o n be
f o r e a r e q u e s t f o r r e v i e w i s f i l e d " based on t h e d i s c o v e r y o f new m a t e r i a l . OAR 
438- 0 7 - 0 2 5 ( 1 ) . However, t h e m o t i o n t o r e c o n s i d e r must s t a t e t h e " n a t u r e o f t h e 
new e v i d e n c e " and c o n t a i n "an e x p l a n a t i o n why t h e e v i d e n c e c o u l d n o t r e a s o n a b l y 
have been d i s c o v e r e d and produced a t t h e h e a r i n g . " OAR 438-07-025(2). We r e 
v i e w t h e R e f e r e e ' s r u l i n g t o reopen t h e r e c o r d based on newly d i s c o v e r e d e v i 
dence f o r abuse o f d i s c r e t i o n . See e.g. Mark G. Smith, 43 Van N a t t a 315 (1 9 9 1 ) . 

The e x h i b i t i n d i s p u t e here was pr e p a r e d by c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
i n r e s ponse t o a r e q u e s t by c l a i m a n t ' s a t t o r n e y . The r e q u e s t was p r e p a r e d on 
October 12, 1990 w i t h t h e h e a r i n g s e t f o r October 29, 1990. On October 23, 
1990, c l a i m a n t ' s c o u n s e l ' s o f f i c e c o n t a c t e d t h e p h y s i c i a n ' s o f f i c e and was t o l d 
t h a t t h e r e p o r t w o u ld be m a i l e d t h a t day. However, t h e r e p o r t was n o t r e c e i v e d 
u n t i l November 5, 1990. 

The R e f e r e e fo u n d t h a t t h e p h y s i c i a n ' s f a i l u r e t o m a i l t h e r e p o r t , a l o n g 
w i t h c l a i m a n t ' s c o u n s e l ' s e f f o r t s t o p r o c u r e t h e r e p o r t b e f o r e h e a r i n g , c o n s t i 
t u t e d s u f f i c i e n t e x p l a n a t i o n as t o why t h e evidence c o u l d n o t r e a s o n a b l y have 
been d i s c o v e r e d and produced a t t h e h e a r i n g . Under such c i r c u m s t a n c e s , we con
c l u d e t h a t t h e R eferee d i d n o t abuse h i s d i s c r e t i o n i n a d m i t t i n g t h e e x h i b i t . 

The i n s u r e r r e q u e s t e d r e v i e w , and t h e Board d i d n o t d i s a l l o w o r reduce t h e 
compensation awarded t o c l a i m a n t . T h e r e f o r e , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o 
an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $1,350, t o be p a i d by t h e i n 
s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 27, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $1,350, t o be 
p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
CLIFFORD S. BRUSH, Claimant 

WCB Case No. TP-92002 
THIRD PARTY DISTRIBUTION ORDER 

B u r t , e t a l . , C l aimant A t t o r n e y s 
L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n , I n s u r a n c e C a r r i e r 

C l a i m a n t has p e t i t i o n e d t h e Board t o r e s o l v e a d i s p u t e c o n c e r n i n g t h e d i s 
t r i b u t i o n o f proceeds f r o m a t h i r d p a r t y judgment. ORS 65 6 . 5 9 3 ( 1 ) . A s s e r t i n g 
t h a t h i s $41,680.33 t h i r d p a r t y judgment was r e c o v e r e d f o r compensable i n j u r i e s 
( w r i s t and knee) f o r w h i c h L i b e r t y Northwest expended a m i n i m a l amount o f i t s 
a p p r o x i m a t e l y $22,000 i n c l a i m c o s t s , c l a i m a n t contends t h a t L i b e r t y ' s share o f 
t h e judgment s h o u l d be l i m i t e d t o i t s c o s t s a t t r i b u t a b l e t o t h e w r i s t and knee 
i n j u r i e s ($1,680.33). We agree. 

FINDINGS OF FACT 

I n June 1988, c l a i m a n t s u s t a i n e d a compensable i n j u r y w h i l e p e r f o r m i n g h i s 
work a c t i v i t i e s . S p e c i f i c a l l y , w h i l e w a l k i n g i n a c r o s s w a l k , he was s t r u c k by 
U. S. P o s t a l S e r v i c e t r u c k . Claimant s u f f e r e d a r i g h t w r i s t f r a c t u r e ( w h i c h r e 
q u i r e d s u r g e r y ) and a l e f t knee s t r a i n / s p r a i n . 

L i b e r t y N o r t h w e s t ( L i b e r t y ) , t h e w o r k e r s ' compensation i n s u r e r f o r c l a i m 
a n t ' s e m ployer, ac c e p t e d t h e c l a i m and has p r o v i d e d compensation. I t s l i e n i s 
a p p r o x i m a t e l y $22,000, wh i c h i n c l u d e s c l a i m expenses f o r t h e w r i s t and knee 
i n j u r i e s , as w e l l as a low back c o n d i t i o n (and r e s u l t a n t d i s c s u r g e r y ) w h i c h 
a r o s e subsequent t o t h e a c c i d e n t . 

C l a i m a n t engaged l e g a l r e p r e s e n t a t i o n t o pursue a cause o f a c t i o n f o r neg
l i g e n c e a g a i n s t t h e p o s t a l s e r v i c e . He sought damages f o r i n j u r i e s t o h i s r i g h t 
w r i s t , l e f t l e g / k n e e , and back t o t a l l i n g $300,000. 

F o l l o w i n g a t r i a l b e f o r e a F e d e r a l D i s t r i c t C o u r t Judge, c l a i m a n t was 
awarded $41,680-. 33. T h i s December 1991 judgment was composed o f $1,680.33 i n 
economic damages ( m e d i c a l expenses) and $40,000 f o r non-economic damages. Both 
awards were f o r c l a i m a n t ' s w r i s t and knee i n j u r i e s . The ju d g e e x p r e s s l y con
c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h t h a t t h e " r u p t u r e d d i s c , , and t h e 
r e s u l t a n t m e d i c a l p r o c e d u r e s and expenses, were caused by t h e a c c i d e n t . " T h i s 
judgment was n o t appealed. 

A f t e r t h e judgment, L i b e r t y contended t h a t i t s e n t i r e $22,000 l i e n ( i n 
c l u d i n g c o s t s a t t r i b u t a b l e t o c l a i m a n t ' s back and s u r g e r y ) was r e i m b u r s a b l e f r o m 
t h e t h i r d p a r t y judgment. Cl a i m a n t agreed t h a t L i b e r t y was e n t i t l e d t o r e c o v e r 
i t s a c t u a l c l a i m c o s t s r e s u l t i n g from t h e w r i s t and knee i n j u r i e s . However, 
s i n c e h i s judgment d i d n o t i n c l u d e damages f o r h i s back c o n d i t i o n , c l a i m a n t 
argued t h a t L i b e r t y was n o t e n t i t l e d t o r e c e i v e reimbursement f o r i t s c o s t s 
r e l a t e d t o t h a t c o n d i t i o n . 

Unable t o r e s o l v e t h e i r d i s p u t e , c l a i m a n t p e t i t i o n e d t h e Board f o r r e s o l u 
t i o n . D e s p i t e s e v e r a l o p p o r t u n i t i e s t o p r e s e n t j u s t i f i c a t i o n o f i t s s p e c i f i c 
l i e n demands and t o p r o v i d e argument r e g a r d i n g i t s p o s i t i o n , no response f r o m 
L i b e r t y has been r e c e i v e d . 

CONCLUSIONS OF LAW 

Pur s u a n t t o ORS 656.578, i f a worker r e c e i v e s a compensable i n j u r y due t o 
t h e n e g l i g e n c e o r wrong o f a t h i r d person, e n t i t l i n g t h e worker under ORS 
656.154 t o seek a remedy a g a i n s t such t h i r d p e r s o n , such w o r k e r o r , i f d e a t h r e 
s u l t s f r o m t h e i n j u r y , t h e o t h e r b e n e f i c i a r i e s s h a l l e l e c t w hether t o r e c o v e r 
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damages f r o m t h e t h i r d p e r s on. The proceeds o f any damages r e c o v e r e d f r o m a 
t h i r d p e r s o n by t h e wo r k e r o r b e n e f i c i a r i e s s h a l l be s u b j e c t t o a l i e n o f t h e 
p a y i n g agency f o r i t s share o f t h e proceeds. ORS 656.693(1). 

The s t a t u t o r y scheme f o r t h e a l l o c a t i o n o f damages i s p r e c i s e . Robert B. 
W i l l i a m s , 38 Van N a t t a 119, 123 (19 8 6 ) , a f f ' d E s t a t e o f Troy Vance v. W i l l i a m s , 
84 Or App 616 ( 1 9 8 7 ) . ORS 656.593(1) p r o v i d e s i n e x a c t d e t a i l how, and i n what 
o r d e r , t h e proceeds o f any damages s h a l l be d i s t r i b u t e d . P u rsuant t o ORS 
6 5 6 . 5 9 3 ( 1 ) ( a ) c o s t s and a t t o r n e y fees i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . 
Then, t h e w o r k e r s h a l l r e c e i v e a t l e a s t 33 1/3 p e r c e n t o f t h e b a l a n c e o f t h e r e 
c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be p a i d and r e t a i n t h e b a l 
ance o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s 
f o r c o m p e n s a t i o n , f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and 
f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be exp e c t e d f u t u r e e x p e n d i t u r e s f o r 
compe n s a t i o n and o t h e r c o s t s o f t h e worker's c l a i m under ORS 656.001 t o 656.794. 
See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any r e m a i n i n g balance s h a l l be p a i d t o t h e w o r k e r . ORS 
6 5 6 . 5 9 3 ( 1 ) ( d ) . 

Here, s i n c e c l a i m a n t e l e c t e d t o seek r e c o v e r y from a t h i r d p a r t y f o r dam
ages r e s u l t i n g f r o m h i s compensable i n j u r y , h i s cause o f a c t i o n became s u b j e c t 
t o L i b e r t y ' s l i e n as a p a y i n g agency. ORS 656.580(2); 6 5 6 . 5 9 3 ( 1 ) ; Kenneth 
Owens, 40 Van N a t t a 1049 ( 1 9 8 8 ) . T h i s l i e n a t t a c h e s t o g e n e r a l damages, as w e l l 
as t o s p e c i a l damages. Kenneth Owens, supra, a t pages 1050-51. 

As p r e v i o u s l y d i s c u s s e d , f o l l o w i n g d i s t r i b u t i o n o f c l a i m a n t ' s a t t o r n e y 
f e e , l i t i g a t i o n c o s t s , and c l a i m a n t ' s 1/3 s t a t u t o r y share, L i b e r t y i s e n t i t l e d 
t o r e t a i n t h e b a l a n c e o f t h e t h i r d p a r t y r e c o v e r y " t o t h e e x t e n t t h a t i t i s com
p e n s a t e d f o r i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d o r o t h e r m e d i c a l , s u r 
g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be ex
p e c t e d f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r c o s t s o f t h e w o r k e r ' s 
c l a i m under ORS 656.001 t o 656.794." ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . "Compensation" i n 
c l u d e s a l l b e n e f i t s , i n c l u d i n g m e d i c a l s e r v i c e s , p r o v i d e d f o r a compensable i n 
j u r y t o a s u b j e c t worker o r t h e worker's b e n e f i c i a r i e s by an i n s u r e r o r s e l f -
i n s u r e d employer p u r s u a n t t o ORS Chapter 656. ORS 656.005 ( 8 ) . 

I n a d d i t i o n t o p r o v i d i n g compensation f o r c l a i m a n t ' s w r i s t and knee c o n d i 
t i o n s , L i b e r t y has p a i d b e n e f i t s f o r h i s back c o n d i t i o n . These b e n e f i t s f o r 
c l a i m a n t ' s back c o n d i t i o n have a p p a r e n t l y been p r o v i d e d w i t h o u t o b j e c t i o n f r o m 
c l a i m a n t . S i n c e t h e s e b e n e f i t s were p a i d i n c o n j u n c t i o n w i t h c l a i m a n t ' s June 
1988 compensable i n j u r y , t h e y c o n s t i t u t e "compensation." See Mark S. Randolph, 
43 Van N a t t a 1770 ( 1 9 9 1 ) . 

N e v e r t h e l e s s , c l a i m a n t ' s t h i r d p a r t y r e c o v e r y was e x p r e s s l y c o n f i n e d t o 
damages r e l a t e d t o h i s w r i s t and knee i n j u r i e s . Under such c i r c u m s t a n c e s , we 
c o n c l u d e t h a t L i b e r t y ' s l i e n s h o u l d be s i m i l a r l y l i m i t e d t o i t s c l a i m ,costs 
a t t r i b u t a b l e t o t h o s e i n j u r i e s . Such an approach w i l l p e r m i t L i b e r t y t o r e t a i n 
t h e b a l a n c e o f t h e t h i r d p a r t y r e c o v e r y " t o t h e e x t e n t t h a t i t i s compensated 
f o r i t s e x p e n d i t u r e s f o r compensation" r e s u l t i n g f r o m t h e compensable i n j u r i e s 
f o r w h i c h c l a i m a n t has r e c e i v e d damages from t h e t h i r d p a r t y . See ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) . 

L i b e r t y has n o t c o n t e s t e d c l a i m a n t ' s c o n t e n t i o n t h a t i t s l i e n f o r h i s 
w r i s t and knee i n j u r i e s i s $1,680.33. Consequently, we f i n d t h a t L i b e r t y ' s 
t h i r d p a r t y l i e n e q u a l s $1,680.33. Claimant r e q u e s t s t h a t t h i s amount be r e 
duced by " o n e - q u a r t e r a l l o w e d f o r a t t o r n e y fees f o r r e c o v e r y . " He p r o v i d e s no 
s u p p o r t f o r such a r e q u e s t . Moreover, we have p r e v i o u s l y h e l d t h a t t h e t h i r d 
p a r t y s t a t u t e s do n o t p r o v i d e a u t h o r i z a t i o n f o r ah a t t o r n e y f e e award o t h e r t h a n 
t h a t d i s b u r s e d f r o m t h e t h i r d p a r t y r e c o v e r y . Theresa J. L e s t e r , 43 Van N a t t a 
338 ( 1 9 9 1 ) . Consequently, we d e c l i n e t o f u r t h e r reduce L i b e r t y ' s l i e n as 
c l a i m a n t r e q u e s t s . * . 
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A c c o r d i n g l y , we h o l d t h a t L i b e r t y Northwest i s e n t i t l e d t o r e c o v e r 
$1,680.33 f r o m t h e t h i r d p a r t y judgment. T h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s d i 
r e c t e d t o d i s t r i b u t e t h e proceeds i n accordance w i t h ORS 6 5 6 . 5 9 3 ( 1 ) . S p e c i f i 
c a l l y , f o l l o w i n g a l l o c a t i o n f o r c l a i m a n t ' s a t t o r n e y f e e and l i t i g a t i o n c o s t s , 
c l a i m a n t s h a l l r e c e i v e 1/3 o f t h e r e m a i n i n g b a l a n c e . ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) . 
T h e r e a f t e r , L i b e r t y N o r t h w e s t s h a l l r e c e i v e $1,680.33. ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . The 
r e m a i n i n g b a l a n c e s h a l l be p a i d t o c l a i m a n t . ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

I T I S SO ORDERED. 

May 15, 1992 C i t e as 44 Van N a t t a 956 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT F. CURTIS, Claimant 

WCB Case Nos. 90-19714 & 89-09574 
ORDER ON REVIEW 

P h i l i p H. Garrow, Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 
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C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee D a v i s ' o r d e r w h i c h : 
(1) u p h e l d t h e s e l f - i n s u r e d employer's September 27, 1990 d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r low back i n j u r y ; (2) found t h a t Dr. K e n d r i c k ' s October 18, 
1990 r e p o r t d i d n o t c o n s t i t u t e an a g g r a v a t i o n c l a i m and c o n s e q u e n t l y t h a t t h e 
employer's f a i l u r e t o respond t o i t d i d n o t c o n s t i t u t e a "de f a c t o " d e n i a l ; 
(3) d e c l i n e d t o assess a p e n a l t y o r r e l a t e d a t t o r n e y f e e f o r t h e employer's 
a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o process t h e c l a i m ; and (4) d e c l i n e d t o assess 
a p e n a l t y o r r e l a t e d a t t o r n e y f e e f o r t h e employer's a l l e g e d l y u n r e a s o n a b l e 
f a i l u r e t o pay i n t e r i m compensation. A d d i t i o n a l l y , c l a i m a n t moves t h e Board t o 
remand t h e case f o r r e c e i p t o f f u r t h e r e v i d e n c e . On r e v i e w , t h e i s s u e s a r e r e 
mand, a g g r a v a t i o n and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and " F i n d i n g s o f U l t i m a t e F a c t " 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The r e c o r d c l o s e d on A p r i l 16, 1991. T h e r e a f t e r , i t was reopened i n o r d e r 
t o r e c e i v e E x h i b i t s 63A and 63B, c o n s i s t i n g o f correspondence between t h e em
p l o y e r and c l a i m a n t ' s c o u n s e l r e g a r d i n g t h e a l l e g e d a g g r a v a t i o n c l a i m f i l e d by 
Dr. K e n d r i c k . The r e c o r d was r e c l o s e d on May 28, 1991 upon r e c e i p t o f t h e two 
e x h i b i t s . On May 30, 1991, t h e Referee i s s u e d h i s o r d e r on t h e m e r i t s o f c l a i m 
a n t ' s c l a i m s , and t h e r e a f t e r , c l a i m a n t t i m e l y r e q u e s t e d Board r e v i e w . 

On F e b r u a r y 17, 1992, c l a i m a n t f i l e d w i t h t h e Board a m o t i o n t o remand 
c l a i m a n t ' s case t o c o n s i d e r t h e f o l l o w i n g : (1) a d d i t i o n a l m e d i c a l e v i d e n c e (two 
a d d i t i o n a l r e p o r t s f r o m Dr. K e n d r i c k , c o n c e r n i n g c l a i m a n t ' s subsequent back 
f u s i o n s u r g e r y ) ; ( 2 ) t h e D i r e c t o r ' s August 26, 1991 o r d e r f i n d i n g t h a t c l a i m a n t ' s 
back f u s i o n s u r g e r y i s a p p r o p r i a t e m e d i c a l t r e a t m e n t ; and (3) R e f e r e e N i c h o l s ' 
December 1 1 , 1991 o r d e r a f f i r m i n g t h e D i r e c t o r ' s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

A f t e r t h e b r i e f s were f i l e d on Board r e v i e w , c l a i m a n t s u b m i t t e d a s u p p l e 
m e n t a l memorandum o f a u t h o r i t i e s . The employer o b j e c t s t o t h i s s u b m i s s i o n . 
S u p p l e m e n t a l b r i e f s a r e g e n e r a l l y n o t a l l o w e d ; however, p a r t i e s may su b m i t sup
p l e m e n t a l a u t h o r i t i e s a d v i s i n g o f r e c e n t changes i n t h e law t h a t a r e r e l e v a n t t o 
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t h e d e c i s i o n . B e t t y L. Juneau, 38 Van N a t t a 553 ( 1 9 8 6 ) . Here, c l a i m a n t c i t e s 
t o a r e c e n t Board d e c i s i o n r e l e v a n t t o t h e i s s u e s a t hand. A c c o r d i n g l y , we a l 
low c l a i m a n t ' s s u b m i s s i o n , b u t c o n s i d e r i t o n l y t o t h e e x t e n t t h a t i t a d v i s e s us 
o f a r e c e n t development i n t h e law. See Debra A. West, 43 Van N a t t a 2299 
(1991) . 

Remand 

On r e v i e w , c l a i m a n t r e q u e s t s t h a t we remand h i s case t o t h e Re f e r e e t o 
c o n s i d e r a d d i t i o n a l e v i d e n c e . Claimant contends t h a t remand i s a p p r o p r i a t e be
cause t h i s e v i d e n c e i s r e l e v a n t , was n o t a v a i l a b l e a t h e a r i n g and w o u l d l i k e l y 
a f f e c t t h e outcome o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . We deny t h e m o t i o n f o r 
remand. 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been "im
p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 65 6 . 2 9 5 ( 5 ) . 
Remand i s a p p r o p r i a t e upon a showing o f good cause o r o t h e r c o m p e l l i n g b a s i s . 
Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 (19 8 6 ) . To m e r i t remand f o r 
c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must c l e a r l y be shown t h a t m a t e r i a l 
e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . 
Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) ; Bernard L. O l s e n , 37 Van N a t t a 
1054, 1055 ( 1 9 8 6 ) , a f f ' d mem, 80 Or App 152 (19 8 6 ) . We c o n s i d e r t h e a d d i t i o n a l 
e v i d e n c e o f f e r e d by c l a i m a n t on r e v i e w o n l y f o r purposes o f a d d r e s s i n g c l a i m 
a n t ' s remand m o t i o n . 

The p r o f f e r e d e v i d e n c e c o n s i s t s o f t h e D i r e c t o r ' s August 26, 1991 o r d e r 
f i n d i n g t h a t c l a i m a n t ' s back f u s i o n s u r g e r y i s a p p r o p r i a t e , R e f e r e e N i c h o l s ' 
December 1 1 , 1991 o r d e r a f f i r m i n g t h e D i r e c t o r ' s o r d e r and two a d d i t i o n a l medi
c a l r e p o r t s f r o m Dr. K e n d r i c k c o n c e r n i n g c l a i m a n t ' s subsequent back f u s i o n 
s u r g e r y . W h i l e we agree t h a t t h e s e o r d e r s and r e p o r t s were u n a v a i l a b l e a t hear
i n g , we f i n d t h a t t h e r e c o r d i s n o t i n s u f f i c i e n t l y developed w i t h o u t them. 

F i r s t , t h e D i r e c t o r ' s o r d e r and Referee N i c h o l s ' o r d e r a f f i r m i n g t h e 
D i r e c t o r ' s o r d e r have no r e l e v a n c e t o t h e l e g a l i s s u e l i t i g a t e d a t h e a r i n g . The 
p r i m a r y i s s u e a t h e a r i n g was whether c l a i m a n t ' s a g g r a v a t i o n c l a i m was p r o p e r l y 
f i l e d and whether i t was compensable. The i s s u e b e f o r e t h e D i r e c t o r and Referee 
N i c h o l s was whether c l a i m a n t ' s r e q u e s t e d f u s i o n s u r g e r y was a p p r o p r i a t e m e d i c a l 
t r e a t m e n t . See ORS 656.327. The f a c t t h a t t h e D i r e c t o r f o u n d t h e s u r g e r y ap
p r o p r i a t e f o r t h e w o r k e r ' s c u r r e n t c o n d i t i o n does n o t e s t a b l i s h t h a t c l a i m a n t ' s 
c o n d i t i o n had worsened s i n c e h i s September 12, 1990 D e t e r m i n a t i o n Order. 

A d d i t i o n a l l y , Dr. K e n d r i c k ' s m e d i c a l and s u r g i c a l r e p o r t s l i k e w i s e have no 
r e l e v a n c e t o t h e i s s u e o f whether c l a i m a n t ' s c o n d i t i o n had worsened. Those r e 
p o r t s m e r e l y r e i t e r a t e c l a i m a n t ' s m e d i c a l h i s t o r y and o u t l i n e t h e p r o c e d u r e f o l 
lowed f o r h i s back f u s i o n s u r g e r y . W h i l e t h e y do e s t a b l i s h t h a t c l a i m a n t had 
subsequent s u r g e r y , t h e y do n o t r e l a t e t h e s u r g e r y o r t h e need f o r s u r g e r y t o a 
worsened c o n d i t i o n . Consequently, t h e r e p o r t s a re n o t m a t e r i a l l y r e l e v a n t t o 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

A f t e r c o n s i d e r i n g c l a i m a n t ' s p r o f f e r e d e v i d e n c e f o r purposes o f d e t e r m i n 
i n g w h e t h e r remand s h o u l d be g r a n t e d , we conclude t h a t t h e c u r r e n t r e c o r d con
c e r n i n g c l a i m a n t ' s a g g r a v a t i o n c l a i m i s n o t i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r 
w i s e i n s u f f i c i e n t l y d e veloped w i t h o u t t h i s e v i d e n c e . A c c o r d i n g l y , we deny 
c l a i m a n t ' s remand m o t i o n . Mark A. O s t e r m i l l e r , 42 Van N a t t a 2873 ( 1 9 9 0 ) . 

September 27, 1990 A g g r a v a t i o n D e n i a l 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s c o n c e r n i n g t h e employer's 
September 27, 1990 d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 
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C l a i m a n t argues on r e v i e w t h a t t h e Referee e r r e d i n f i n d i n g t h a t c l a i m 
a n t ' s e x a c e r b a t i o n was no more t h a n waxing and waning o f t h e symptoms contem
p l a t e d by t h e 1990 D e t e r m i n a t i o n Order. He contends t h a t , by d e f i n i t i o n , "a 
need f o r s u r g e r y i s more t h a n a waxing and waning o f p r e v i o u s symptoms." We 
d i s a g r e e . 

Here, t h e r e c o r d c o n t a i n s t h e m e d i c a l o p i n i o n s o f Dr. Rosenbaum and Dr. 
K e n d r i c k . Dr. Rosenbaum o p i n e d t h a t t h a t t h e r e was no m e d i c a l e v i d e n c e t o show 
t h a t c l a i m a n t ' s c o n d i t i o n had worsened. He a l s o o p i n e d t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n was c o n s i s t e n t w i t h " p e r i o d i c e x a c e r b a t i o n s and r e m i s s i o n s " and t h a t 
c l a i m a n t w o u l d n o t b e n e f i t from t h e proposed f u s i o n s u r g e r y because o f c l a i m 
a n t ' s age, h i s h i s t o r i c a l symptomatology and h i s o t h e r d e g e n e r a t i v e changes. 
(Ex. 6 4 - 4 ) . I n response, Dr. K e n d r i c k s t a t e d t h a t he recommended t h e f u s i o n 
s u r g e r y because t h e p r o b a b i l i t y o f t h e s u r g e r y a l l e v i a t i n g c l a i m a n t ' s m e c h a n i c a l 
low back p a i n was h i g h e r now w i t h t h e newer " f i x a t i o n methods." (Ex. 6 6 ) . He 
s a i d t h a t , w h i l e he and Dr. Rosenbaum d i f f e r e d i n t h e i r t r e a t m e n t approach, t h e y 
d i d n o t d i f f e r i n t h e i r assessment o f c l a i m a n t ' s problem. (Ex. 6 6 ) . A f t e r our 
de novo r e v i e w o f t h e m e d i c a l r e c o r d , we conclude t h a t c l a i m a n t ' s need f o r s u r g 
e r y was n o t a r e s u l t o f a worsened c o n d i t i o n b u t r a t h e r a change i n t r e a t m e n t 
approach. 

"De F a c t o " D e n i a l 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s c o n c e r n i n g t h e employer's 
de f a c t o d e n i a l w i t h t h e f o l l o w i n g comments. 

I n h i s s u p p l e m e n t a l b r i e f , c l a i m a n t c i t e s Juan F. C a r r i z a l e s , 43 Van N a t t a 
2811 ( 1 9 9 1 ) , f o r t h e p r o p o s i t i o n t h a t "a c l a i m a n t p e r f e c t s an a g g r a v a t i o n c l a i m 
when t h e i n s u r e r r e c e i v e s a m e d i c a l r e p o r t which d e s c r i b e s c l a i m a n t ' s compens
a b l e c o n d i t i o n and c o n c l u d e s t h a t he c o n t i n u e s t o have i n t e r m i t t e n t p a i n . " 
( S u p p l e m e n t a l b r i e f , p. 3 ) . Claimant misreads our h o l d i n g i n C a r r i z a l e s . There, 
t h e i s s u e was whether t h e c l a i m a n t had p e r f e c t e d h i s r i g h t t o make an aggrava
t i o n c l a i m w i t h i n t h e s t a t u t o r y f i v e - y e a r a g g r a v a t i o n c l a i m p e r i o d . Here, t h e 
i s s u e i s n o t whether c l a i m a n t had made an a g g r a v a t i o n c l a i m before* e x p i r a t i o n o f 
t h e f i v e - y e a r b a r , because c l a i m a n t c l e a r l y f i l e d a t i m e l y a g g r a v a t i o n c l a i m . 

As t h e R e f e r e e fo u n d , Dr. Dowling's September 2 1 , 1990 n o t e w h i c h a u t h o 
r i z e d t i m e l o s s due t o t h e a l l e g e d w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n c o n s t i t u t e d 
t h e a g g r a v a t i o n c l a i m . On t h e o t h e r hand, Dr. K e n d r i c k ' s subsequent c o r r e s p o n 
dence i n w h i c h he proposed f u s i o n s u r g e r y f o r t h e a l l e g e d w o r s e n i n g n o t e d by Dr. 
D o w l i n g p r o v i d e d f u r t h e r s u p p o r t f o r t h e c l a i m D o w l i n g made, b u t d i d n o t c o n s t i 
t u t e a new s e p a r a t e c l a i m w h i c h t h e employer had an o b l i g a t i o n t o a c c e p t o r 
deny. F u r t h e r m o r e , c e r t a i n language t h e Board used i n C a r r i z a l e s has been r e a d 
o u t o f c o n t e x t . W i t h o u t r e c i t i n g a l l t h e m e d i c a l r e p o r t s , we s i m p l y n o t e d i n 
C a r r i z a l e s o u r agreement w i t h t h e Referee's f i n d i n g t h a t t h o s e r e p o r t s n o t o n l y 
c o n s t i t u t e d a t i m e l y a g g r a v a t i o n c l a i m , t h e y e s t a b l i s h e d a compensable w o r s e n i n g 
on t h e m e r i t s . Here, we agree w i t h t h e Referee t h a t Dr. K e n d r i c k ' s October 18, 
1990 r e p o r t i n w h i c h he suggested f u s i o n s u r g e r y as a d d i t i o n a l t r e a t m e n t , d i d 
n o t e s t a b l i s h t h a t c l a i m a n t ' s c o n d i t i o n had worsened s i n c e t h e l a s t arrangement 
o f c o m p e nsation. 

C l a i m a n t a l s o argues on r e v i e w t h a t , even i f K e n d r i c k ' s l e t t e r does n o t 
c o n s t i t u t e o r e s t a b l i s h a new a g g r a v a t i o n c l a i m , h i s a t t o r n e y ' s November 27, 
1990 l e t t e r t o t h e employer c o n s t i t u t e d a new c l a i m w h i c h t h e employer had a 
d u t y t o a c c e p t o r deny, and based upon which , i n t e r i m compensation had t o be 
p a i d p e n d i n g acceptance o r d e n i a l . We d i s a g r e e . 

I t i s t r u e t h a t a p h y s i c i a n ' s r e p o r t i s n o t t h e o n l y mechanism f o r making 
an a g g r a v a t i o n c l a i m . A c l a i m a n t may make a c l a i m f o r a g g r a v a t i o n under ORS 
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656.273(2) o r , a l t e r n a t i v e l y , a p h y s i c i a n may submit a r e p o r t w h i c h i s a c l a i m 
f o r an a g g r a v a t i o n under ORS 656.273(3). Stevens v. Champion I n t e r n a t i o n a l , 44 
Or App 587 ( 1 9 8 0 ) ; R i c h a r d J. Stevenson, 43 Van N a t t a 1883 ( 1 9 9 1 ) ; Herman M. 
C a r l s o n , 43 Van N a t t a 963, 964 n. 1 (1991). However, a l t h o u g h a l e t t e r f r o m 
c l a i m a n t o r h i s a t t o r n e y may c o n s t i t u t e a c l a i m , t h e r e b y s e r v i n g t o p r e s e r v e 
c l a i m a n t ' s r i g h t t o seek a d d i t i o n a l compensation f o r an a g g r a v a t i o n , i t w o u ld 
n o t e n t i t l e c l a i m a n t t o i n t e r i m compensation o r any o t h e r b e n e f i t s . To o b t a i n 
i n t e r i m c ompensation, c l a i m a n t must submit a p h y s i c i a n ' s r e p o r t w h i c h i s s u f f i 
c i e n t t o c o n s t i t u t e p r i m a f a c i e evidence i n t h e form o f o b j e c t i v e f i n d i n g s t h a t 
c l a i m a n t ' s compensable c o n d i t i o n has worsened, as a r e s u l t o f w h i c h , c l a i m a n t i s 
un a b l e t o work. Jimmie L. M a r t i n , 44 Van N a t t a 520 ( 1 9 9 2 ) . I n any e v e n t , we 
have h e l d t h a t c l a i m a n t had a l r e a d y made h i s a g g r a v a t i o n c l a i m f o r t h e a l l e g e d 
w o r s e n i n g t h r o u g h Dr. Dowling's September 21, 1990 r e p o r t . That c l a i m was p r o p 
e r l y d e n i e d . The employer had no d u t y t o i s s u e a n o t h e r d e n i a l i n response t o 
t h e l e t t e r f r o m c l a i m a n t ' s a t t o r n e y . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s d e c i 
s i o n . 

P e n a l t i e s and R e l a t e d A t t o r n e y Fees 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s c o n c e r n i n g p e n a l t i e s and 
r e l a t e d a t t o r n e y f e e s f o r t h e employer's a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o p r o 
cess c l a i m a n t ' s c l a i m and f o r t h e employer's a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o 
pay i n t e r i m compensation. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1991 i s a f f i r m e d . 

May 15, 1992 C i t e as 44 Van N a t t a 959 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY M. HALEY, Claimant 
WCB Case No. 90-11347 

ORDER ON REVIEW 
Pe t e r O. Hansen, Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband, M o l l e r , and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's p a r t i a l d e n i a l s o f c l a i m a n t ' s t o r n a n t e r i o r c r u c i a t e l i g a 
ment, t o r n m e d i a l meniscus, and t h e r e s u l t i n g a r t h r o s c o p y f o r t h o s e c o n d i t i o n s . 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, her c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i 
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
( 1 9 9 1 ) . 

The R e f e r e e u p h e l d t h e employer's p a r t i a l d e n i a l s o f c l a i m a n t ' s t o r n a n t e 
r i o r c r u c i a t e l i g a m e n t , t o r n m e d i a l meniscus, and t h e r e s u l t i n g a r t h r o s c o p y f o r 
t h o s e c o n d i t i o n s . We agree. 
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I n J u l i e K. G a sperino, 43 Van N a t t a 1151 ( 1 9 9 1 ) , we h e l d t h a t ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) does n o t a f f e c t t h e s t a n d a r d o f c o m p e n s a b i l i t y f o r c o n d i t i o n s 
i n t r i n s i c a l l y r e l a t e d t o t h e u n d e r l y i n g i n d u s t r i a l i n j u r y as opposed t o second
a r y consequences o f a compensable i n j u r y . Here, t h e r e i s no a l l e g a t i o n by 
c l a i m a n t o r i n d i c a t i o n i n t h e m e d i c a l r e c o r d t h a t t h e knee i n j u r y o f F e b r u a r y 
17, 1990 caused her t o f a l l w h i l e s k i i n g on March 8, 1990. F u r t h e r m o r e , t h e 
m e d i c a l r e c o r d e s t a b l i s h e s t h a t c l a i m a n t does n o t have a t o r n m e d i a l meniscus. 
Thus, t h e q u e s t i o n p r e s e n t e d here i s whether t h e F e b r u a r y 17, 1990 work i n j u r y 
was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s c r u c i a t e l i g a m e n t t e a r and sub
sequent need f o r s u r g e r y . 

On F e b r u a r y 17, 1990, c l a i m a n t i n j u r e d her l e f t knee w h i l e a p p r e h e n d i n g a 
s h o p l i f t i n g s u s p e c t i n t h e course o f her work a c t i v i t i e s . She i m m e d i a t e l y 
sought m e d i c a l t r e a t m e n t and was r e l e a s e d from work f o r t h r e e days. T h i s i n j u r y 
was d i a g n o s e d and ac c e p t e d as a l e f t knee s p r a i n . W h i l e w a l k i n g on March 7, 
1990, c l a i m a n t ' s l e f t knee "gave o u t " w i t h o u t c a u s i n g her t o f a l l . On March 8, 
1990, l e s s t h a n t h r e e weeks a f t e r t h e work i n j u r y , c l a i m a n t went d o w n h i l l s k i i n g 
f o r f i v e h o u r s and f e l l t h r e e t i m e s . D u r i n g t h e l a s t f a l l , she f e l t extreme 
p a i n and a "pop p i n g " s e n s a t i o n i n her l e f t knee. She was examined i n t h e Emer
gency Room t h a t same day and e v e n t u a l l y diagnosed w i t h a c r u c i a t e l i g a m e n t t e a r 
i n h er l e f t knee. 

Thus, c l a i m a n t s u s t a i n e d p o s s i b l e i n j u r i e s t o her l e f t knee b o t h d u r i n g 
t h e F e b r u a r y 17, 1990 work i n j u r y and t h e March 8, 1990 noncompensable s k i i n g 
a c c i d e n t . T h e r e f o r e , t h e i s s u e o f whether her c r u c i a t e l i g a m e n t t e a r and t h e 
subsequent s u r g e r y i s compensably r e l a t e d t o her i n d u s t r i a l i n j u r y i s a complex 
m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u 
t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s 
v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s 
Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . 

The r e c o r d c o n t a i n s two m e d i c a l o p i n i o n s r e g a r d i n g c a u s a t i o n . Dr. 
B a t t a l i a , i n t e r n i s t , examined c l a i m a n t on February 17, 1990, t h e day o f t h e work 
i n j u r y . (Exs. 2, 2 3 ) . Based on h i s f i n d i n g s d u r i n g t h a t e x a m i n a t i o n and t h e 
f i n d i n g s t h r e e days l a t e r d u r i n g a f o l l o w - u p e x a m i n a t i o n , he c o n c l u d e d t h a t 
c l a i m a n t d i d n o t s u s t a i n a c r u c i a t e l i g a m e n t t e a r o r any s i g n i f i c a n t i n t e r n a l 
derangement o f her l e f t knee as a r e s u l t o f t h e work i n j u r y . (Exs. 21A, 23-7, -
8, -16, - 1 7 ) . He n o t e d t h a t key f a c t o r s t o any i n t e r n a l derangement o f t h e knee 
a r e " t h e presence o f e f f u s i o n , j o i n t l i n e t e n d e r n e s s , o r l a x i t y o f t h e knee." 
(Ex. 2 3 - 7 ) . None o f t h e s e f a c t o r s were p r e s e n t d u r i n g e i t h e r t h e i n i t i a l exami
n a t i o n a f t e r t h e work i n j u r y o r t h e f o l l o w - u p e x a m i n a t i o n . (Exs. 23-7, - 8 ) . Dr. 
B a t t a l i a n o t e d t h a t a d d i t i o n a l symptoms were p r e s e n t d u r i n g t h e Emergency Room 
e x a m i n a t i o n f o l l o w i n g t h e s k i i n g a c c i d e n t which were n o t p r e s e n t i n t h e examina
t i o n s f o l l o w i n g t h e work i n j u r y . (Ex. 2 3 - 8 ) . These i n c l u d e d m e d i a l j o i n t l i n e 
p a i n , an i n d i c a t i o n o f an i n t e r n a l derangement o f t h e knee. 

Dr. Graham, o r t h o p e d i c surgeon, f i r s t examined c l a i m a n t on March 12, 1990, 
a f t e r t h e s k i i n g a c c i d e n t . (Ex. 9 ) . He c o n t i n u e d t o t r e a t c l a i m a n t and e v e n t u 
a l l y p e r f o r m e d an a r t h r o s c o p y , a l t h o u g h he made no r e p a i r . Based i n p a r t on h i s 
u n d e r s t a n d i n g t h a t c l a i m a n t e x p e r i e n c e d s w e l l i n g and r e q u i r e d a knee i m m o b i l i z e r 
as a r e s u l t o f t h e work i n j u r y , he i n i t i a l l y o p i n e d t h a t t h e c r u c i a t e l i g a m e n t 
t e a r o c c u r r e d a t t h e t i m e o f t h e work i n j u r y . (Ex. 2 0 ) . However, t h i s i s an 
i n a c c u r a t e h i s t o r y . C l a i m a n t n e i t h e r had s w e l l i n g f o l l o w i n g t h e work i n j u r y , 
n or d i d she r e q u i r e a knee i m m o b i l i z e r u n t i l a f t e r t h e s k i i n g a c c i d e n t . (Exs. 
2, 2 3 - 1 3 ) . 

A f t e r Dr. Graham o b t a i n e d an a c c u r a t e h i s t o r y , he o p i n e d t h a t i t was 
e q u a l l y p o s s i b l e t h a t t h e c r u c i a t e , l i g a m e n t t e a r o c c u r r e d d u r i n g t h e o r i g i n a l 
i n j u r y on F e b r u a r y 17, 1990 o r d u r i n g t h e s k i i n g a c c i d e n t on March 8, 1990. 
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(Ex. 2 4 - 2 ) . Even a f t e r f u r t h e r i n q u i r y from c l a i m a n t ' s a t t o r n e y , Dr. Graham 
m a i n t a i n e d h i s p o s i t i o n t h a t e i t h e r i n c i d e n t was e q u a l l y p o s s i b l e t o be t h e 
cause o f t h e c r u c i a t e l i g a m e n t t e a r . (Exs. 26-1, 26 - 3 ) . C l a i m a n t cannot c a r r y 
her b u rden o f p r o o f by e s t a b l i s h i n g o n l y a p o s s i b i l i t y o f . a c a u s a l r e l a t i o n s h i p 
w i t h work a c t i v i t i e s . Gormlev v. SAIF, 52 Van N a t t a 1055 ( 1 9 8 1 ) . 

T h e r e f o r e , we concl u d e t h a t c l a i m a n t has n o t c a r r i e d her burden o f p r o v i n g 
t h a t t h e compensable work i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f h e r c r u c i 
a t e l i g a m e n t t e a r and t h e subsequent s u r g e r y . I n t h e a l t e r n a t i v e , c l a i m a n t 
argues t h a t , even i f t h e s u r g e r y i s found n o t compensable i n i t s own r i g h t , i t 
i s compensable as a d i a g n o s t i c t e s t . We d i s a g r e e . 

ORS 656.245 extends t o payment f o r d i a g n o s t i c p r o c e d u r e s p e r f o r m e d as a 
r e s u l t o f an i n d u s t r i a l i n j u r y even when t h e procedures u l t i m a t e l y r e v e a l t h a t 
c l a i m a n t ' s c o n d i t i o n i s n o t compensable. Brooks v. D & R Timber, 55 Or App 688 
( 1 9 8 2 ) ; M y r t l e L. Thomas, 35 Van N a t t a 1093 (1983). An i n s u r e r must pay f o r 
d i a g n o s t i c t e s t i n g which i s r e a s o n a b l e and necessary t o d e t e r m i n e a c a u s a l r e l a 
t i o n s h i p , i f any, between a compensable c o n d i t i o n and a d i s e a s e p r o c e s s . 
K a t h e r i n e J. H u n t e r , 43 Van N a t t a 1488 (1 9 9 1 ) ; Kenneth M. Simons, 41 Van N a t t a 
378, r e c o n 41 Van N a t t a 646 ( 1 9 8 9 ) ; C l i f f o r d D. Howerton. 38 Van N a t t a 1425 
( 1 9 8 6 ) . 

On March 13, 1990, an MRI r e v e a l e d a p r o b a b l e t o r n a n t e r i o r c r u c i a t e l i g a 
ment and a p o s s i b l e t o r n m e d i a l meniscus. (Ex. 15 - 1 ) . Dr. Graham s t a t e d t h a t 
c l a i m a n t would have an " a r t h r o s c o p i c exam on A p r i l 13 and [ a ] p a r t i a l meniscec
tomy i f t h e MRI f i n d i n g s a r e c o n f i r m e d . " (Ex. 1 4 ) . D u r i n g t h e a r t h r o s c o p i c 
exam, Dr. Graham c o n f i r m e d t h a t t h e a n t e r i o r c r u c i a t e l i g a m e n t was t o r n and 
d e t e r m i n e d t h a t t h e m e d i a l meniscus was n o t t o r n . Based upon t h e r e s u l t s o f t h e 
e x a m i n a t i o n , no r e p a i r s were made d u r i n g t h e a r t h r o s c o p y . 

On t h i s r e c o r d , t h e r e i s no i n d i c a t i o n t h a t t h e a r t h r o s c o p y was p e r f o r m e d 
t o d e t e r m i n e i f a c a u s a l r e l a t i o n s h i p e x i s t e d between t h e compensable i n j u r y and 
t h e d i s e a s e p r o c e s s . I n s t e a d , Dr. Graham's s t a t e m e n t i n d i c a t e s t h a t t h e 
a r t h r o s c o p y was p e r f o r m e d f o r t r e a t m e n t purposes. T h e r e f o r e , t h e a r t h r o s c o p y i s 
n o t a compensable m e d i c a l s e r v i c e . 

ORDER 

The Refer e e ' s o r d e r d a t e d June 4, 1991 i s a f f i r m e d . 

Board Member Gunn d i s s e n t i n g . 

The m a j o r i t y d i s r e g a r d s t h e p e r s u a s i v e o p i n i o n o f t h e t r e a t i n g s urgeon, 
Dr. Graham. H i s o p i n i o n i s s u f f i c i e n t t o meet c l a i m a n t ' s burden t o p r o v e t h a t 
t h e work i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f t h e l e f t knee c o n d i t i o n . 
I t i s Dr. Graham's o p i n i o n t h a t : 

"Because o f t h e February 17 i n j u r y which d i d l e a d t h e p a t i e n t 
t o seek m e d i c a l c a r e and because o f t h e f i n d i n g s a t a r t h r o s c o p i c 
e x a m i n a t i o n on 4-13-90, my o p i n i o n i s t h a t t h e i n j u r y t o her a n t e 
r i o r c r u c i a t e o c c u r r e d 2-17-90 and may o r may n o t have been com
pounded by subsequent i n j u r y o c c u r r i n g 3-8-90." (Ex. 2 6 - 1 ) . 
(Emphasis added). 

Dr. Graham bases h i s o p i n i o n on h i s e x a m i n a t i o n o f c l a i m a n t and on h i s 
a r t h r o s c o p i c f i n d i n g s . We n o r m a l l y g i v e g r e a t e r w e i g h t t o t h e o p i n i o n o f c l a i m 
a n t ' s t r e a t i n g d o c t o r absent p e r s u a s i v e reasons n o t t o do so. W e i l a n d v. SAIF. 
64 Or App 810, 814 ( 1 9 8 3 ) . Here, t h e r e are no p e r s u a s i v e reasons n o t t o d e f e r 
t o t h e t r e a t i n g surgeon. The m a j o r i t y i g n o r e s Graham's o p i n i o n because he 
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cannot g i v e us a b s o l u t e c e r t a i n t y o r magic words. However, a l l t h a t i s r e q u i r e d 
i s an o p i n i o n w h i c h i n d i c a t e s t h a t t h e work i n j u r y i s a m a t e r i a l c o n t r i b u t i n g 
cause o f c l a i m a n t ' s i n j u r i e s . Because I would d e f e r t o t h e t r e a t i n g surgeon's 
o p i n i o n r e g a r d i n g c a u s a t i o n , I d i s s e n t . 

May 15, 1992 C i t e as 44 Van N a t t a 962 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL C. HOLT, Claimant 
WCB Case No. 90-19425 

ORDER ON REVIEW 
Olson, e t a l . , C l aimant A t t o r n e y s 

W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Da v i s ' o r d e r w h i c h u p h e l d t h e s e l f -
i n s u r e d e m p loyer's d e n i a l o f c l a i m a n t ' s back c o n d i t i o n . On r e v i e w , c l a i m a n t 
argues t h a t t h e d e n i a l was premature o r , i n t h e a l t e r n a t i v e , t h a t he w i t h d r e w 
t h e c l a i m a t h e a r i n g . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

The Board's d e c i s i o n i n Dorothy Jackson-Duncan, 42 Van N a t t a 1122 ( 1 9 9 0 ) , 
e s s e n t i a l l y s t a t e s t h a t i f no " c l a i m " f o r compensation has been made by t h e 
c l a i m a n t as t h a t t e r m i s d e f i n e d by ORS 656.005(6), t h e i s s u a n c e o f a d e n i a l 
w o u l d be p r e m a t u r e , and t h u s , t h e Board w i l l s e t a s i d e any d e n i a l i s s u e d on t h a t 
g r o u nd, upon an a f f i r m a t i o n by t h e c l a i m a n t a t t h e o u t s e t o f t h e h e a r i n g t h a t i n 
f a c t , he o r she had n o t made a c l a i m . Here, however, c l a i m a n t ' s t r e a t i n g p h y s i 
c i a n o b v i o u s l y made a " c l a i m " under ORS 656.005(6), w h i c h t h e employer had a 
l e g a l d u t y t o ac c e p t o r deny, and c l a i m a n t r e q u e s t e d a h e a r i n g on t h e d e n i a l . 
The R e f e r e e , t h e r e f o r e , c o r r e c t l y d e c l i n e d t o s e t a s i d e t h e employer's d e n i a l 
based on an a s s e r t i o n by c l a i m a n t ' s a t t o r n e y a t h e a r i n g t h a t t h e c l a i m was n o t a 
c l a i m , o r t h a t t h e c l a i m , i f l e g a l l y c o n s t i t u t e d , was b e i n g w i t h d r a w n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 17, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LYLE J . JOHNSON, Claimant 

WCB Case No. 91-17457 
ORDER OF DISMISSAL 

Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t , p r o se, has r e q u e s t e d Board r e v i e w o f Referee Myers' March 2, 
1992 o r d e r . We have r e v i e w e d t h e r e q u e s t t o d e t e r m i n e whether we have a u t h o r i t y 
t o c o n s i d e r t h e m a t t e r . Because we conclude t h a t t h e r e q u e s t i s u n t i m e l y , we 
d i s m i s s . 

FINDINGS OF FACT 

On March 2, 1992, t h e Referee i s s u e d h i s O p i n i o n and Order. On A p r i l 17, 
1992, t h e Board r e c e i v e d c l a i m a n t ' s May 15, 1992 l e t t e r i n w h i c h he r e q u e s t e d a 
h e a r i n g . S p e c i f i c a l l y , c l a i m a n t expressed d i s s a t i s f a c t i o n w i t h h i s permanent 
d i s a b i l i t y award, whi c h was t h e i s s u e a t h e a r i n g b e f o r e t h e R e f e r e e . 

C l a i m a n t ' s l e t t e r , w h i c h was n o t m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l , 
i n c l u d e d t h e phrase "2nd copy." No o t h e r copy o f t h i s l e t t e r i s i n t h e r e c o r d . 

On May 13, 1992, t h e Board m a i l e d i t s computer-generated l e t t e r t o a l l 
p a r t i e s a c k n o w l e d g i n g c l a i m a n t ' s r e q u e s t f o r r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

A Re f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on wh i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 6 5 6 . 2 9 5 ( 2 ) . 
Compliance w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . 
A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

Assuming t h a t c l a i m a n t ' s l e t t e r c o n s t i t u t e s a r e q u e s t f o r Board r e v i e w o f 
t h e R e f e r e e ' s o r d e r , we conclude t h a t i t was u n t i m e l y f i l e d . We base o u r con
c l u s i o n on t h e f o l l o w i n g r e a s o n i n g . 

The 3 0 t h day a f t e r t h e Referee's March 2, 1992 o r d e r was A p r i l 1, 1992. 
C l a i m a n t ' s r e q u e s t f o r r e v i e w , which was d a t e d March 15, 1992, was n e i t h e r 
m a i l e d by r e g i s t e r e d n or c e r t i f i e d m a i l . Since c l a i m a n t ' s r e q u e s t was r e c e i v e d 
by t h e Board on A p r i l 17, 1992, more t h a n 30 days a f t e r t h e R e f e r e e ' s March 2, 
1992 o r d e r , i t i s presumed t o be u n t i m e l y u n t i l c l a i m a n t e s t a b l i s h e s t h a t t h e 
m a i l i n g was t i m e l y . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I n t h e p a s t , such p r o o f has t a k e n 
t h e f o r m o f an a f f i d a v i t a t t e s t i n g t o t h e f a c t t h a t a r e q u e s t was m a i l e d t o t h e 
Board on a c e r t a i n d a t e . Greg C a r p e n t e r , 40 Van N a t t a 100, 349 ( 1 9 8 8 ) . F u r t h e r 
more, an u n c o n t e s t e d s t a t e m e n t from a p a r t y t h a t a r e q u e s t was m a i l e d t o t h e 
Board on a p a r t i c u l a r d a t e would l i k e w i s e be s u f f i c i e n t . 

We a r e m i n d f u l t h a t c l a i m a n t has r e q u e s t e d r e v i e w w i t h o u t b e n e f i t o f l e g a l 
r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t an u n r e p r e s e n t e d p a r t y i s n o t e x p e c t e d 
t o be f a m i l i a r w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e Workers' 
Compensation Law. However, i n s t r u c t i o n s f o r r e q u e s t i n g r e v i e w were c l e a r l y 
s t a t e d i n t h e R e f e r e e ' s o r d e r . Moreover, we are n o t f r e e t o r e l a x a j u r i s d i c 
t i o n a l r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut I n s u r a n c e Co. v. K i n g , 
s u p r a . A l f r e d F. P u g l i s i , 39 Van N a t t a 310 (1 9 8 7 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES E. LOTT, Claimant 
WCB Case No. 91-16008 

ORDER DENYING MOTION TO DISMISS 
Coons, e t a l . , C l aimant A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e i n s u r e r ' s r e q u e s t 
f o r Board r e v i e w on t h e ground t h a t a copy o f t h e r e q u e s t was n o t s e r v e d on a l l 
p a r t i e s . We deny t h e m o t i o n . 

FINDINGS OF FACT 

The R e f e r e e ' s o r d e r i s s u e d March 23, 1992. On March 3 1 , 1992, t h e i n s u r e r 
m a i l e d a r e q u e s t f o r Board r e v i e w . The r e q u e s t d i d n o t i n c l u d e an acknowledg
ment o f s e r v i c e o r a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon c l a i m a n t . See 
OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( b ) ; 4 3 8 - 1 1 — 0 0 5 ( 3 ) . However, t h e r e q u e s t d i d i n c l u d e such a 
c e r t i f i c a t e i n d i c a t i n g t h a t a copy o f t h e r e q u e s t had been m a i l e d t o c l a i m a n t ' s 
a t t o r n e y . 

On A p r i l 3, 1992, t h e Board m a i l e d a computer-generated l e t t e r t o a l l p a r 
t i e s a c k n o w l e d g i n g t h e r e q u e s t . 

CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . 
Compliance w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . 
A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

" P a r t y " means a c l a i m a n t f o r compensation, t h e employer o f t h e i n j u r e d 
w o r k e r a t t h e t i m e o f i n j u r y and t h e i n s u r e r , i f any, o f such employer. ORS 
6 5 6 . 0 0 5 ( 2 0 ) . A t t o r n e y s a r e n o t i n c l u d e d w i t h i n t h e s t a t u t o r y d e f i n i t i o n o f 
" p a r t y . " R o b e r t Casperson, 38 Van N a t t a 420, 421 ( 1 9 8 6 ) . Y e t , i n t h e absence 
o f a showing o f p r e j u d i c e t o a p a r t y , t i m e l y s e r v i c e o f a r e q u e s t f o r Board r e 
v i e w on t h e a t t o r n e y f o r a p a r t y i s adequate compliance w i t h ORS 656.295(2) t o 
v e s t j u r i s d i c t i o n i n t h e Board. Argonaut I n s u r a n c e v. K i n g , s u p r a , page 850-51; 
N o l l e n v. SAIF, 23 Or App 420, 423 ( 1 9 7 5 ) , r e v den ( 1 9 7 6 ) ; Robert C. Jagues, 39 
Van N a t t a 299 ( 1 9 8 7 ) . 

Here, t h e i n s u r e r ' s c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon 
c l a i m a n t ' s a t t o r n e y i s u n c o n t e s t e d . F u r t h e r m o r e , no c o n t e n t i o n has been made 
t h a t c l a i m a n t has been p r e j u d i c e d by n o t d i r e c t l y r e c e i v i n g a copy o f t h e i n 
s u r e r ' s r e q u e s t f o r r e v i e w . I n t h e absence o f such a f i n d i n g , we h o l d t h a t t h e 
i n s u r e r ' s t i m e l y s e r v i c e by m a i l upon c l a i m a n t ' s a t t o r n e y i s adequate c o m p l i a n c e 
w i t h ORS 6 5 6 . 2 9 5 ( 2 ) . Denise M. Bowman, 40 Van N a t t a 363 ( 1 9 8 8 ) . 

I n any e v e n t , s i n c e t h e Board's A p r i l 3, 1992 acknowledgment l e t t e r was 
m a i l e d t o a l l p a r t i e s 11 days a f t e r t h e Referee's March 23, 1992 o r d e r , we con
c l u d e t h a t i t i s more p r o b a b l e t h a n n o t t h a t a l l p a r t i e s t o t h e h e a r i n g r e c e i v e d 
a c t u a l n o t i c e t h e i n s u r e r ' s r e q u e s t f o r r e v i e w w i t h i n t h e s t a t u t o r y 30-day 
p e r i o d . See Denise M. Bowman, supra. Under such c i r c u m s t a n c e s , t h e Board has 
j u r i s d i c t i o n t o c o n s i d e r t h e i n s u r e r ' s r e q u e s t f o r r e v i e w . A r g onaut I n s u r a n c e 
Co. v. K i n g , s u p r a ; Denise M. Bowman, supra. 
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A c c o r d i n g l y , c l a i m a n t ' s m o t i o n t o d i s m i s s i s d e n i e d . A h e a r i n g t r a n s c r i p t 
has been o r d e r e d . Upon i t s r e c e i p t , c o p i e s w i l l be d i s t r i b u t e d t o t h e p a r t i e s 
and a b r i e f i n g s c h e d u l e implemented. T h e r e a f t e r , t h i s m a t t e r w i l l be d o c k e t e d 
f o r r e v i e w . 

I T IS SO ORDERED. 

May 15, 1992 C i t e as 44 Van N a t t a 965 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY A. MITTLEMAN, Claimant 

WCB Case No. 91-04884 
ORDER ON REVIEW 

Guy B. Greco, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee N i c h o l s ' o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s d e n i a l o f her m e d i c a l s e r v i c e s c l a i m f o r d i a g n o s t i c s e r 
v i c e s . On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l S e r v i c e s - J u r i s d i c t i o n 

T h i s m e d i c a l s e r v i c e s d i s p u t e concerns whether o r n o t c l a i m a n t ' s d i a g n o s 
t i c p r o c e d u r e s a r e c a u s a l l y r e l a t e d t o her compensable i n j u r y . The i n s u r e r 
d e n i e d t h e d i a g n o s t i c p r o c e d u r e a t i s s u e on t h e ground t h a t t h e need f o r t h e 
p r o c e d u r e was n o t r e l a t e d t o t h e compensable i n j u r y . I n t h i s r e g a r d , ORS 
656.245(1) r e q u i r e s t h a t an i n s u r e r o r s e l f - i n s u r e d employer p r o v i d e m e d i c a l 
s e r v i c e s " f o r c o n d i t i o n s r e s u l t i n g from t h e [compensable] i n j u r y . " (Emphasis 
s u p p l i e d . ) Thus, t h i s d i s p u t e concerns t h e q u e s t i o n whether, p u r s u a n t t o ORS 
65 6 . 2 4 5 ( 1 ) , t h e need f o r t h e proposed d i a g n o s t i c s e r v i c e i s c a u s a l l y r e l a t e d t o 
t h e compensable i n j u r y . 

We have h e l d t h a t inasmuch as t h e r e i s no o t h e r p r o c e d u r e p r o v i d e d by ORS 
Chapter 656 f o r r e s o l v i n g d i s p u t e s c o n c e r n i n g t h e c a u s a l r e l a t i o n s h i p i s s u e , 
such d i s p u t e s a r e " m a t t e r s c o n c e r n i n g a c l a i m " over w h i c h we have o r i g i n a l 
j u r i s d i c t i o n . M i c h a e l A. Jaguav, 44 Van N a t t a 173 (1 9 9 2 ) . C o n s e q u e n t l y , we 
co n c l u d e we have j u r i s d i c t i o n over t h i s m a t t e r . 

M e d i c a l S e r v i c e s - The M e r i t s 

C l a i m a n t underwent d i a g n o s t i c t e s t s t o de t e r m i n e whether her back p a i n r e 
s u l t e d f r o m a sus p e c t e d noncompensable o v a r i a n c y s t r a t h e r t h a n f r o m h e r com
p e n s a b l e i n j u r y . That q u e s t i o n had t o be answered i n o r d e r f o r t h e d o c t o r t o 
know what would c o n s t i t u t e t h e a p p r o p r i a t e t r e a t m e n t f o r c l a i m a n t . I t was u l t i 
m a t e l y f o u n d t h a t t h e back p a i n r e s u l t e d from c l a i m a n t ' s compensable back i n 
j u r y . Reasoning t h a t t h e t r e a t i n g p h y s i c i a n r e f e r r e d c l a i m a n t f o r t h e t e s t s be
cause he s u s p e c t e d a new c o n d i t i o n u n r e l a t e d t o t h e compensable back c o n d i t i o n , 
t h e R e f e r e e c o n c l u d e d t h a t t h e d i a g n o s t i c s e r v i c e s were n o t compensable. We 
d i s a g r e e . 
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An i n j u r e d w o r k e r i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r such p e r i o d as t h e 
n a t u r e o f t h e i n j u r y o r t h e process o f r e c o v e r y r e q u i r e s , i n c l u d i n g such m e d i c a l 
s e r v i c e s as may be r e q u i r e d a f t e r a d e t e r m i n a t i o n o f permanent d i s a b i l i t y . " ORS 
6 5 6 . 2 4 5 ( 1 ) ( a ) . A d i a g n o s t i c s e r v i c e i s compensable i f t h e need f o r t h e s e r v i c e 
i s r e l a t e d t o t h e compensable i n j u r y . Brooks v. D & R Timber, 55 Or App 688, 
692 ( 1 9 8 2 ) ; P r i s c i l l a J. Bosley, 43 Van N a t t a 380 (1 9 9 1 ) . ORS 656.245 e x t e n d s 
t o payment f o r d i a g n o s t i c p r o c e d u r e s even when t h e p r o c e d u r e s u l t i m a t e l y r e v e a l 
t h a t c l a i m a n t ' s c o n d i t i o n i s n o t compensable. Brooks v. D & R Timber, s u p r a ; 
Kenneth M. Simons, 41 Van N a t t a 378 (19 8 9 ) . 

Were i t n o t f o r t h e symptoms r e l a t e d t o t h e compensable back c o n d i t i o n , 
t h e t e n t a t i v e d i a g n o s i s o f an o v a r i a n c y s t would n o t have been made and t h e 
d i a g n o s t i c p r o c e d u r e s would n o t have been r e q u i r e d . Under t h e s e c i r c u m s t a n c e s , 
we h o l d t h a t t h e d i a g n o s t i c procedures were d i r e c t l y r e l a t e d t o t h e compensable 
c o n d i t i o n and a r e compensable m e d i c a l s e r v i c e s as c o n t e m p l a t e d by ORS 
65 6 . 2 4 5 ( 1 ) . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e 
m e d i c a l s e r v i c e s i s s u e . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and 
on r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e i s $2,000, t o be p a i d by t h e i n 
s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by a p p e l l a n t ' s b r i e f and t h e h e a r i n g 
r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 12, 1991 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s s e t a s i d e t o t h e e x t e n t i t d e n i e s t h e d i a g n o s t i c s e r v i c e s and t h e 
c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s 
at- h e a r i n g and on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded $2,000 t o be p a i d by t h e 
i n s u r e r . 

May 15, 1992 C i t e as 44 Van N a t t a 966 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CHESTER S. OSTROWSKI, Claimant 

WCB Case No. 90-18875 
ORDER ON RECONSIDERATION (REMANDING) 

Foss, e t a l . , Claimant A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

On A p r i l 27, 1992, we va c a t e d Referee L i v e s l e y ' s o r d e r t h a t had u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a back c o n d i 
t i o n and awarded c l a i m a n t 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l 
i t y f o r a back i n j u r y . I n a d d i t i o n , we remanded t h i s case t o t h e R e f e r e e w i t h 
i n s t r u c t i o n s t o c o n s i d e r two m e d i c a l r e p o r t s ( E x h i b i t s 36 & 37) w h i c h t h e Ref
e r e e had p r e v i o u s l y r e f u s e d t o admit i n t o e v i d e n c e . F i n a l l y , we d i r e c t e d t h e 
Re f e r e e t o a l l o w t h e employer an o p p o r t u n i t y t o cross-examine o r r e b u t t h e 
a f o r e m e n t i o n e d e v i d e n c e . 

C l a i m a n t has s u b m i t t e d a "Statement o f S e r v i c e s " c o n c e r n i n g h i s c o u n s e l ' s 
e f f o r t s a t h e a r i n g and on r e v i e w . We t r e a t such a su b m i s s i o n as a m o t i o n f o r 
r e c o n s i d e r a t i o n . 

Where a c l a i m a n t f i n a l l y p r e v a i l s i n an appeal t o t h e C o u r t o f Appeals o r 
p e t i t i o n f o r r e v i e w t o t h e Supreme Court from an o r d e r o r d e c i s i o n d e n y i n g t h e 
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c l a i m f o r compensation, t h e c o u r t s h a l l a l l o w a r e a s o n a b l e a t t o r n e y f e e f o r t h e 
c l a i m a n t ' s a t t o r n e y . ORS 656.386(1). I n such r e j e c t e d cases where t h e c l a i m a n t 
p r e v a i l s f i n a l l y i n a h e a r i n g b e f o r e t h e r e f e r e e o r i n a r e v i e w by t h e b o a r d i t 
s e l f , t h e n t h e r e f e r e e o r board s h a l l a l l o w a r e a s o n a b l e a t t o r n e y f e e . I d . I n 
cases i n w h i c h a c l a i m a n t f i n a l l y p r e v a i l s a f t e r remand from t h e Supreme C o u r t , 
C o u r t o f Appeals o r bo a r d , t h e n t h e r e f e r e e , board o r a p p e l l a t e c o u r t s h a l l 
a pprove o r a l l o w a r e a s o n a b l e a t t o r n e y f e e f o r s e r v i c e s b e f o r e e v e r y p r i o r 
f o r u m . ORS 65 6 . 3 8 8 ( 1 ) . 

Here, as a r e s u l t o f our A p r i l 27, 1992 o r d e r , c l a i m a n t has n o t " f i n a l l y 
p r e v a i l e d " f r o m an o r d e r o r d e c i s i o n d e n y i n g h i s c l a i m f o r compensation. See 
ORS 6 5 6 . 3 8 6 ( 1 ) . I n s t e a d , we have v a c a t e d t h e Referee's o r d e r and remanded t h e 
case t o t h e R e f e r e e f o r f u r t h e r p r o c e e d i n g s i n l i g h t o f a d d i t i o n a l e v i d e n c e . 
C o n s e q u e n t l y , c l a i m a n t i s n o t p r e s e n t l y e n t i t l e d t o an a t t o r n e y f e e award. Nev
e r t h e l e s s , s h o u l d he f i n a l l y p r e v a i l a f t e r t h e Referee conducts t h e remand p r o 
c e e d i n g s , t h e Referee s h a l l award a rea s o n a b l e a t t o r n e y f e e f o r s e r v i c e s r e n 
d e r e d a t t h e i n i t i a l h e a r i n g , on Board r e v i e w , and a f t e r remand. ORS 65 6 . 3 8 8 ( 1 ) ; 
I r i s J. Werth, 42 Van N a t t a 1243 (19 9 0 ) . 

A c c o r d i n g l y , our A p r i l 27, 1992 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we r e p u b l i s h our A p r i l 27, 1992 o r d e r . The p a r t i e s ' 
r i g h t s o f a p p e a l s h a l l b e g i n t o r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

May 15, 1992 C i t e as 44 Van N a t t a 967 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DARRELL W. VINSON, Claimant 

WCB Case Nos. 91-05363, 91-08114, 91-08115 & 91-04982 
ORDER ON REVIEW (REMANDING) 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
M i t c h e l l , e t a l . , Defense A t t o r n e y s 

J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f A r b i t r a t o r N i c h o l s ' d e c i s i o n 
w h i c h : (1) s e t a s i d e C r a w f o r d and Company's (C r a w f o r d ) d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s 
"new i n j u r y " c l a i m f o r t h e same c o n d i t i o n ; and (3) d e c l i n e d t o assess an a t t o r 
ney f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s . Crawford c r o s s - r e q u e s t s c o n t e n d i n g 
t h a t t h e A r b i t r a t o r a p p l i e d t h e wrong s t a n d a r d i n d e t e r m i n i n g whether c l a i m a n t 
s u s t a i n e d a "new i n j u r y . " On r e v i e w , t h e i s s u e s are r e s p o n s i b i l i t y and a t t o r n e y 
f e e s . We r e v i e w f o r q u e s t i o n s o f law, ORS 656.307(2), and remand. 

The A r b i t r a t o r found t h a t c l a i m a n t ' s accepted 1986 i n j u r y w i t h C r a wford's 
i n s u r e d c o n s t i t u t e d a p r e e x i s t i n g c o n d i t i o n under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) and con
c l u d e d t h a t C r a w f o r d f a i l e d t o prove t h a t t h e 1991 i n c i d e n t w h i l e w o r k i n g f o r 
SAIF's i n s u r e d was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t d i s a b i l i t y 
and need f o r m e d i c a l t r e a t m e n t . Consequently, t h e A r b i t r a t o r d e t e r m i n e d t h a t 
C r a w f o r d remained t h e r e s p o n s i b l e c a r r i e r . We d i s a g r e e . 

Subsequent t o t h e A r b i t r a t o r ' s d e c i s i o n , we h e l d t h a t ORS 6 5 6 . 0 0 5 ( 7 ( a ) ( B ) 
i s n o t a p p l i c a b l e i n t h e r e s p o n s i b i l i t y c o n t e x t . R o s a l i e s. Drews, 44 Van N a t t a 
36 ( 1 9 9 2 ) . We reasoned t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) does n o t d e t e r m i n e compens
a b i l i t y o f t h e i n i t i a l i n j u r y , b u t r a t h e r l i m i t s a c a r r i e r ' s l i a b i l i t y f o r con
t i n u i n g d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . R o s a l i e S. Drews, s u p r a ; 
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Bahman M. N a z a r i , 43 Van N a t t a 2368 (1 9 9 1 ) . Only a f t e r i n i t i a l c o m p e n s a b i l i t y 
has been f a v o r a b l y d e c i d e d do we i n q u i r e , p u r s u a n t t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , 
w h e t h e r t h e compensable i n j u r y has combined w i t h a p r e e x i s t i n g d i s e a s e o r c o n d i 
t i o n . R o s a l i e S. Drews, supra. Thus, c o m p e n s a b i l i t y f o r f u r t h e r d i s a b i l i t y o r 
need f o r t r e a t m e n t i s a s e p a r a t e i s s u e , t h e r e s o l u t i o n o f wh i c h i s n o t r e l e v a n t 
t o t h e assignment o f r e s p o n s i b i l i t y . Ronald L. Rushton, 44 Van N a t t a 124 
( 1 9 9 2 ) . 

C o n s e q u e n t l y , we have i n t e r p r e t e d S e c t i o n 49 o f t h e amended law ( c o d i f i e d 
i n ORS 656.308) t o mean t h a t , i n cases such as t h i s one, where an a c c e p t e d i n 
j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h a l a t e r 
c a r r i e r , r e s p o n s i b i l i t y r e s t s w i t h t h e o r i g i n a l c a r r i e r u n l e s s t h e c l a i m a n t sus
t a i n s . a n a c t u a l , independent compensable i n j u r y d u r i n g t h e subsequent work expo
s u r e . R i c a r d o Vasguez, 43 Van N a t t a 1678 (1 9 9 1 ) . Thus, h e r e , C r a w f o r d , as t h e 
l a s t c a r r i e r a g a i n s t w h i c h c l a i m a n t had an accepted low back i n j u r y , r e mains 
p r e s u m p t i v e l y r e s p o n s i b l e . I n o r d e r t o a v o i d r e s p o n s i b i l i t y , C r a w f o r d has t h e 
burden o f p r o v i n g t h a t t h e work i n c i d e n t w i t h SAIF's i n s u r e d was a m a t e r i a l con
t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . 

T h e r e f o r e , because t h e A r b i t r a t o r r e q u i r e d C r a w f o r d t o p r o v e t h a t t h e work 
i n c i d e n t w i t h SAIF's i n s u r e d was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r 
r e n t c o n d i t i o n , t h e A r b i t r a t o r ' s o r d e r i s i n c o n s i s t e n t w i t h t h e a p p l i c a b l e law. 
A c c o r d i n g l y , because our r e v i e w i s l i m i t e d t o q u e s t i o n s o f law, we remand t h i s 
m a t t e r t o t h e A r b i t r a t o r f o r p r o p e r a p p l i c a t i o n o f law. ORS 6 5 6 . 3 0 7 ( 2 ) . I n 
d o i n g so, we n o t e t h a t , inasmuch as we are remanding t h e A r b i t r a t o r ' s o r d e r , we 
do n o t r e a c h t h e a t t o r n e y f e e i s s u e . 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d August 5, 1991 i s v a c a t e d . T h i s m a t t e r i s 
remanded t o A r b i t r a t o r N i c h o l s f o r a d e t e r m i n a t i o n o f t h e r e s p o n s i b l e c a r r i e r . 
A r b i t r a t o r N i c h o l s may make t h a t d e t e r m i n a t i o n w i t h o r w i t h o u t f u r t h e r p r o c e e d 
i n g s i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . 

May 15, 1992 C i t e as 44 Van N a t t a 968 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SYNDEE S. WEST, Claimant 
WCB Case No. 91-04971 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 
Meyers & Radl e r , Defense A t t o r n e y s 

- Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Brown's o r d e r t h a t : 
(1) u p h e l d t h e s e l f - i n s u r e d employer's "de f a c t o " d e n i a l o f her pr o p o s e d c a r p a l 
t u n n e l s u r g e r y ; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l o f m e d i c a l s e r v i c e s . I n i t s b r i e f , t h e employer 
r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r t h a t awarded c l a i m a n t an 
a t t o r n e y f e e f o r p r e v a i l i n g over t h e employer's "de f a c t o " d e n i a l o f m i l e a g e ex
penses. I n her b r i e f , c l a i m a n t contends t h a t t h e employer has f a i l e d t o f o r m a l 
l y c r o s s - r e q u e s t r e v i e w on t h e a t t o r n e y f e e i s s u e . On r e v i e w , t h e i s s u e s a r e 
j u r i s d i c t i o n , m e d i c a l s e r v i c e s and a t t o r n e y f e e s . We v a c a t e i n p a r t and a f f i r m 
i n p a r t . 
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FINDINGS OF FACT 
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We adopt t h e Referee's "Evidence" s e c t i o n as our F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

A p p l i c a b l e law 

I n t h e p r e s e n t case, c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and 
t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g 
c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t 
i s s u e h e r e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a 
b i l i t y p r o v i s i o n . See e.g. sec. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 
amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e 
purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Workers' Com
p e n s a t i o n A c t as amended, e f f e c t i v e J u l y 1, 1990. 

J u r i s d i c t i o n 

The R e f e r e e concl u d e d t h a t c l a i m a n t ' s proposed c a r p a l t u n n e l s u r g e r y was 
n o t r e a s o n a b l e o r necessary. We f i n d t h a t t h e Referee l a c k e d j u r i s d i c t i o n o v e r 
t h e i s s u e o f t h e employer's "de f a c t o " d e n i a l o f t h e proposed s u r g e r y . 

Subsequent t o t h e Referee's o r d e r , we concluded t h a t , under amended ORS 
65 6 . 7 0 4 ( 3 ) , " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n c l u d e any d i s p u t e r e g a r d i n g 
m e d i c a l t r e a t m e n t o r fe e s f o r which a r e s o l u t i o n p r o c e d u r e i s o t h e r w i s e p r o v i d e d 
i n ORS Chapter 656. S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . ORS 656.327 p r o 
v i d e s a p r o c e d u r e f o r t h e r e s o l u t i o n o f d i s p u t e s between an i n s u r e r and an i n 
j u r e d w o r k e r c o n c e r n i n g m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o 
p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e p e r f o r m a n c e o f medi
c a l s e r v i c e s . " 

Moreover, we r e c e n t l y h e l d t h a t d i s p u t e s r e g a r d i n g proposed m e d i c a l s e r 
v i c e s , as w e l l as t h o s e r e g a r d i n g c u r r e n t m e d i c a l s e r v i c e s , a r e w i t h i n t h e 
D i r e c t o r ' s o r i g i n a l j u r i s d i c t i o n p u r s u a n t t o ORS 656.327. K e v i n S. K e l l e r , 44 
Van N a t t a 225 ( 1 9 9 2 ) . Thus, t h e f a c t t h a t t h e d i s p u t e here i n v o l v e d a proposed 
f u t u r e s u r g e r y , r a t h e r t h a n a c u r r e n t t r e a t m e n t , does n o t v e s t j u r i s d i c t i o n i n 
t h e H e a r i n g ' s D i v i s i o n . A c c o r d i n g l y , inasmuch as t h e employer's "de f a c t o " 
d e n i a l c o n c e r n i n g t h e proposed s u r g e r y d i d n o t r a i s e a m a t t e r c o n c e r n i n g a c l a i m 
w i t h i n t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n , we v a c a t e t h e Re f e r e e ' s o r d e r 
and d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t as t o t h a t i s s u e . See a l s o James E. 
Niccum, 44 Van N a t t a 373 (1 9 9 2 ) . 

A t t o r n e y f e e / m i l e a g e expenses 

C l a i m a n t contends t h a t t h e employer f a i l e d t o f o r m a l l y c r o s s - r e q u e s t r e 
v i e w o f t h e i s s u e o f an a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d i n c o n j u n c t i o n w i t h 
t h e c o m p e n s a b i l i t y o f t h e m i l e a g e expense. However, we have p r e v i o u s l y h e l d 
t h a t , as p a r t o f our de novo r e v i e w , we have t h e a u t h o r i t y t o c o n s i d e r i s s u e s 
t h a t a r e r a i s e d o t h e r t h a n by a f o r m a l c r o s s - r e q u e s t f o r r e v i e w . See L y n d i a M. 
B r i s t o l , 44 Van N a t t a 164 (19 9 2 ) . A c c o r d i n g l y , on r e v i e w , we pr o c e e d t o con
s i d e r t h e employer's c r o s s - r e q u e s t f o r r e v i e w on t h e a t t o r n e y f e e i s s u e . 

On r e v i e w , t h e employer contends t h a t t h e r e i s no e v i d e n c e o f a "de f a c t o " 
d e n i a l . We d i s a g r e e . I n opening remarks a t h e a r i n g , t h e p a r t i e s s t i p u l a t e d 
t h a t c l a i m a n t was due a s t a t e d amount f o r l a t e o r nonpayment o f m i l e a g e and ex
penses r e s u l t i n g f r o m t h e compensable i n j u r y . The employer agreed t o pay t h e 
amount p l u s a p e n a l t y o f 25 p e r c e n t w i t h 50 p e r c e n t o f t h e p e n a l t y t o c l a i m a n t ' s 
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a t t o r n e y . C l a i m a n t a l s o r a i s e d t h e i s s u e o f an a t t o r n e y f e e p u r s u a n t t o ORS 
656.386 f o r a "de f a c t o " d e n i a l . ( T r . 2 ) . The employer's a t t o r n e y d i d n o t 
o b j e c t t o c l a i m a n t ' s c h a r a c t e r i z a t i o n o f t h e i s s u e o r t h e d e n i a l . 

We agree w i t h t h e Referee t h a t c l a i m a n t i s e n t i t l e d t o a s e p a r a t e a t t o r n e y 
f e e p u r s u a n t t o ORS 656.386 f o r overcoming t h e employer's "de f a c t o " d e n i a l . 
A c c o r d i n g l y , we a f f i r m t h e Referee on t h i s i s s u e . 

We n o t e t h a t c l a i m a n t d i d n o t p r e v a i l on t h e s u r g e r y i s s u e on r e v i e w . 
Moreover, c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w 
c o n c e r n i n g t h e a t t o r n e y f e e i s s u e . See Dotson v. Bohemia, I n c . , 80 Or App 233 
( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 30, 1991 i s v a c a t e d i n p a r t and a f f i r m e d i n 
p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t p u r p o r t e d t o u p h o l d t h e s e l f -
i n s u r e d employer's "de f a c t o " d e n i a l o f c l a i m a n t ' s c a r p a l t u n n e l s u r g e r y i s 
v a c a t e d . C l a i m a n t ' s h e a r i n g r e q u e s t on t h a t d e n i a l i s d i s m i s s e d f o r l a c k o f 
j u r i s d i c t i o n . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

May 15, 1992 C i t e as 44 Van N a t t a 970 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PHYLLIS J . WHEELER, Claimant 

WCB Case No. 91-03369 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
James Dodge ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : 
(1) r e f u s e d t o admit E x h i b i t s 60 and 6 1 ; and (2) s e t a s i d e i t s p a r t i a l d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r headaches. On r e v i e w , t h e i s s u e s a r e ad
m i s s i b i l i t y o f e v i d e n c e and c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s . We ad m i t t h e 
p r o f e r r e d e x h i b i t s and a f f i r m on t h e m e r i t s . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " and supplement w i t h t h e f o l l o w 
i n g . 

E x h i b i t 60 was r e c e i v e d by SAIF on June 14, 1991; E x h i b i t 61 was r e c e i v e d 
by SAIF on June 17, 1991. Claimant r e c e i v e d c o p i e s o f t h e e x h i b i t s on June 17, 
1991. 

The h e a r i n g was h e l d on June 18, 1991, and t h e O p i n i o n and Order i s s u e d 
J u l y 18, 1991. On J u l y 26, 1991, c l a i m a n t w i t h d r e w her o b j e c t i o n t o t h e ex
h i b i t s . 

CONCLUSIONS OF LAW AND OPINION 
A d m i s s i o n o f Evidence 

A t h e a r i n g , c l a i m a n t o b j e c t e d t o t h e ad m i s s i o n o f SAIF's E x h i b i t s 60 and 
6 1 , c o n t e n d i n g t h a t she had r e c e i v e d c o p i e s o n l y t h e day p r i o r t o t h e h e a r i n g . 
The R e f e r e e d i d n o t admit t h e s e e x h i b i t s . On r e v i e w , SAIF contends t h a t t h e 
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R e f e r e e e r r e d i n r e f u s i n g t o admit E x h i b i t s 60 and 61 as t h e y were' s u b m i t t e d t o 
c l a i m a n t w i t h i n seven days o f t h e i r r e c e i p t by SAIF. 

OAR 438-07-015(4) p r o v i d e s t h a t documents a c q u i r e d a f t e r t h e i n i t i a l ex
changes o f d i s c o v e r y m a t e r i a l s s h a l l be p r o v i d e d t o t h e o t h e r p a r t i e s w i t h i n 
seven days a f t e r t h e d i s c l o s i n g p a r t y r e c e i v e s t h e documents. Documents submit 
t e d w i t h i n t h e seven-day l i m i t may n o t be e x c l u d e d . O l i v e r F. Coon, 42 Van 
N a t t a 1845 ( 1 9 9 0 ) . Here, E x h i b i t 60 was r e c e i v e d by SAIF on June 14, 1991, and 
E x h i b i t 61 was r e c e i v e d by SAIF on June 17, 1991. C l a i m a n t r e c e i v e d c o p i e s o f 
t h e e x h i b i t s on June 17, 1991. Because t h e evidence was d i s c l o s e d w i t h i n seven 
days o f r e c e i p t , p u r s u a n t t o t h e r e q u i r e m e n t o f t h e r u l e , we c o n c l u d e t h a t t h e 
R e f e r e e d i d n o t have d i s c r e t i o n t o e x c l u d e t h e e v i d e n c e . 

Moreover, a f t e r t h e h e a r i n g , c l a i m a n t w i t h d r e w her o b j e c t i o n t o t h e admis 
s i o n o f t h e s e e x h i b i t s . On r e v i e w , c l a i m a n t does n o t c h a l l e n g e t h e a d m i s s i b i l 
i t y o f t h e s e documents. Under such c i r c u m s t a n c e s , E x h i b i t s 60 and 61 a r e admit 
t e d i n t o e v i d e n c e and we proceed w i t h our de novo r e v i e w . 

C o m p e n s a b i l i t y o f M e d i c a l S e r v i c e s 

We a f f i r m and adopt t h e Referee's " O p i n i o n . " 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y i s s u e i s $800, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n reach 
i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e 
i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e 
i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 18, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $800, t o be p a i d by t h e 
SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation 
DENNIS L. BEAMER, Claimant 

WCB Case Nos. 90-02809, 90-02808 & 90-01832 
ORDER ON REVIEW 

Karen M. Werner, Cla i m a n t A t t o r n e y 
K e v i n L. Mannix, P.C., Defense A t t o r n e y s 

P h i l l i p Nyburg, Defense A t t o r n e y 

Reviewed by Board Members Gunn and Tenenbaum. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f A r b i t r a t o r / R e f 
e r e e L i v e s l e y ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l , i s s u e d on b e h a l f o f 
C o n i f e r Douglas, o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; (2) 
u p h e l d L i b e r t y N o r t h w e s t ' s d e n i a l , i s s u e d on b e h a l f o f A & G L o g g i n g , o f c l a i m 
a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n ; and (3) c o n c l u d e d t h a t a D e t e r 
m i n a t i o n Order had p r e m a t u r e l y c l o s e d c l a i m a n t ' s c l a i m . On r e v i e w , t h e i s s u e s 
a r e r e s p o n s i b i l i t y , p remature c l o s u r e and, a l t e r n a t i v e l y , e x t e n t o f permanent 
d i s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e A r b i t r a t o r / R e f e r e e ' s f i n d i n g s o f f a c t . For purposes o f o u r 
r e v i e w , we add t h e f o l l o w i n g summation o f t h e p r o c e d u r a l p o s t u r e o f t h i s case. 

C l a i m a n t i n i t i a l l y s u s t a i n e d a head and back i n j u r y i n 1985, w h i l e w o r k i n g 
f o r C o n i f e r Douglas. L i b e r t y Northwest accepted t h e c l a i m . I n 1989, c l a i m a n t 
e x p e r i e n c e d a sudden on s e t o f back p a i n w h i l e w o r k i n g f o r A & G L o g g i n g . A f t e r 
c l a i m a n t f i l e d a n o t h e r c l a i m , L i b e r t y Northwest i s s u e d r e s p o n s i b i l i t y d e n i a l s on 
b e h a l f o f b o t h employers. The Department i s s u e d a ".307" o r d e r d e s i g n a t i n g a 
p a y i n g a g e n t , and c l a i m a n t ' s c l a i m was processed t o c l o s u r e by an August 6, 1990 
D e t e r m i n a t i o n Order, w h i c h awarded 2 p e r c e n t unscheduled permanent d i s a b i l i t y . 

Upon i s s u a n c e o f t h e ".307" o r d e r , t h e r e s p o n s i b i l i t y i s s u e was r e f e r r e d 
t o an a r b i t r a t o r t o conduct an a r b i t r a t i o n p r o c e e d i n g under ORS 6 5 6 . 3 0 7 ( 2 ) . 
That p r o c e e d i n g , however, was l a t e r c o n s o l i d a t e d w i t h c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g r e g a r d i n g t h e August 6, 1990 D e t e r m i n a t i o n Order, i n w h i c h c l a i m a n t 
a l l e g e d p r e m a t u r e c l o s u r e . F o l l o w i n g a h e a r i n g , t h e A r b i t r a t o r / R e f e r e e i s s u e d a 
s i n g l e o r d e r d i s p o s i n g o f a l l i s s u e s b e f o r e him. 

CONCLUSIONS OF LAW AND OPINION 
R e s p o n s i b i l i t y 

Because t h e r e s p o n s i b i l i t y p o r t i o n o f t h e A r b i t r a t o r / R e f e r e e ' s o r d e r was 
i s s u e d p u r s u a n t t o a ".307" o r d e r , i t i s p r o p e r l y c o n s i d e r e d a d e t e r m i n a t i o n o f 
an a r b i t r a t o r f o r purposes o f our r e v i e w . M i c h a e l A. Brewer, 43 Van N a t t a 1074 
( 1 9 9 0 ) . G e n e r a l l y , we r e v i e w such d e t e r m i n a t i o n s s o l e l y f o r e r r o r s o f law. 
ORS 6 5 6 . 3 0 7 ( 2 ) . C o n i f e r Douglas, however, argues t h a t o ur scope o f r e v i e w o f 
t h e r e s p o n s i b i l i t y i s s u e i n t h i s case i s de novo, because i t r e s o l v e s a m a t t e r 
r e g a r d i n g a c l a i m . We d i s a g r e e . 

ORS 656.307(2) p r o v i d e s , i n p e r t i n e n t p a r t : 

"Review o f t h e d e t e r m i n a t i o n o f t h e a r b i t r a t o r by t h e b o a r d 
and t h e C o u r t o f Appeals i s l i m i t e d t o q u e s t i o n s o f law and i s n o t 
t h e r e a f t e r s u b j e c t t o r e v i e w by any o t h e r c o u r t o r a d m i n i s t r a t i v e 
body. However, i f t h e c l a i m a n t can e s t a b l i s h , on t h e a r b i t r a t i o n 
r e c o r d , t h a t t h e d e t e r m i n a t i o n r e s o l v e s a m a t t e r c o n c e r n i n g a c l a i m 
as d e f i n e d i n ORS 656.704(3), r e v i e w o f t h e d e t e r m i n a t i o n o f t h e 



Dennis L. Beamer, 44 Van N a t t a 972 (1992) 

a r b i t r a t o r by t h e board and t h e Court o f Appeals s h a l l be a s " p r o 
v i d e d f o r m a t t e r s c o n c e r n i n g a c l a i m . " (Emphasis s u p p l i e d . ) 
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That p r o v i s i o n a l l o w s f o r de novo r e v i e w where t h e c l a i m a n t contends t h a t t h e 
a r b i t r a t o r e r r e d and a d i f f e r e n t assignment o f r e s p o n s i b i l i t y w i l l r e s o l v e a 
m a t t e r c o n c e r n i n g a c l a i m . John L. Riqqs I I I , 42 Van N a t t a 2816 ( 1 9 9 0 ) . Here, 
c l a i m a n t has n e i t h e r r e q u e s t e d nor c r o s s - r e q u e s t e d r e v i e w o f t h e A r b i t r a t o r ' s 
d e c i s i o n . I n f a c t , he seeks i t s a f f i r m a n c e . A c c o r d i n g l y , we r e v i e w t h e A r b i 
t r a t o r ' s d e t e r m i n a t i o n f o r q u e s t i o n s o f law o n l y . See a l s o R i c h a r d H. Long, 43 
Van N a t t a 1309 ( 1 9 9 1 ) , a f f ' d mem Long v. C o n t i n e n t a l Can Co., 112 Or App 329 
(1992) . 

We have r e v i e w e d t h e A r b i t r a t o r ' s o r d e r f o r q u e s t i o n s o f law. A f t e r con
d u c t i n g o u r r e v i e w , we f i n d t h a t i t was not an e r r o r o f law f o r t h e A r b i t r a t o r 
t o c o n c l u d e t h a t C o n i f e r Douglas remains r e s p o n s i b l e f o r c l a i m a n t ' s back c o n d i 
t i o n . A c c o r d i n g l y , t h a t p o r t i o n o f h i s o r d e r r e g a r d i n g r e s p o n s i b i l i t y i s a f 
f i r m e d . 

Premature C l o s u r e 

The R e f e r e e fo u n d t h a t , a l t h o u g h c l a i m a n t ' s back c o n d i t i o n had become med
i c a l l y s t a t i o n a r y , t h e r e was no evidence t h a t h i s n e u r o l o g i c a l r e s i d u a l s from 
t h e 1985 i n j u r y had reached t h e p o i n t where no f u r t h e r m e d i c a l improvement would 
r e a s o n a b l y be e x p e c t e d f r o m a d d i t i o n a l t r e a t m e n t . T h e r e f o r e , t h e Re f e r e e con
c l u d e d t h a t t h e August 9, 1990 D e t e r m i n a t i o n Order had p r e m a t u r e l y c l o s e d 
c l a i m a n t ' s low back c l a i m . We d i s a g r e e . 

I n r e a c h i n g h i s d e c i s i o n , t h e Referee r e l i e d upon Rogers v. T r i - M e t , 75 Or 
App 470 ( 1 9 8 5 ) . I n t h a t case, t h e c l a i m a n t s u s t a i n e d an elbow i n j u r y t h a t u l t i 
m a t e l y p r o d u c e d m e n t a l d i f f i c u l t i e s , i n c l u d i n g memory l a p s e s and b l a c k o u t s . The 
c l a i m was s u b s e q u e n t l y c l o s e d , even though t h e c l a i m a n t was u n d e r g o i n g psycho
l o g i c a l t r e a t m e n t and t h e r e was no r e p o r t from h i s p s y c h i a t r i s t c o n c e r n i n g h i s 
m e n t a l s t a t u s . The c o u r t h e l d t h a t , a l t h o u g h c l o s u r e was c o r r e c t so f a r as t h e 
c l a i m a n t ' s p h y s i c a l c o n d i t i o n was concerned, t h e Department's f a i l u r e t o con
s i d e r c l a i m a n t ' s i n j u r y - p r o d u c e d p s y c h o l o g i c a l problems was i n e r r o r . W i t h o u t 
such i n q u i r y , t h e c o u r t reasoned t h a t t h e r e was no m e d i c a l e v i d e n c e t h a t would 
s u p p o r t a f i n d i n g t h a t t h e c l a i m a n t ' s mental c o n d i t i o n was m e d i c a l l y s t a t i o n a r y 
a t t h e t i m e o f c l o s u r e . 75 Or App a t 473. 

L i k e t h e c l a i m a n t i n Rogers, c l a i m a n t here a l s o s u f f e r s f r o m i n j u r y - p r o 
duced p s y c h o l o g i c a l problems. Those problems, however, a r e r e l a t e d t o t h e c e r e 
b r a l c o n c u s s i o n he s u s t a i n e d w i t h t h e i n i t i a l low back i n j u r y i n 1985, w h i l e 
w o r k i n g f o r C o n i f e r Douglas. That c l a i m was c l o s e d by a March 27, 1987 D e t e r m i 
n a t i o n O r d e r , w h i c h has now become f i n a l by o p e r a t i o n o f law. The August 6, 
1990 D e t e r m i n a t i o n Order a t i s s u e here was based s o l e l y on t h e em p l o y e r s ' con
c e s s i o n t h a t c l a i m a n t had s u s t a i n e d a compensable low back s t r a i n i n December 
1989, w h i l e w o r k i n g f o r A & G Logging. Claimant does n o t a s s e r t , nor does t h e 
m e d i c a l e v i d e n c e e s t a b l i s h , t h a t t h e 1989 low back i n j u r y worsened h i s m e n t a l 
c o n d i t i o n . T h e r e f o r e , u n l i k e Rogers, t h e s t a t u s o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n i s i r r e l e v a n t t o t h e d e t e r m i n a t i o n o f whether h i s low back aggrava
t i o n / n e w i n j u r y c l a i m had been p r e m a t u r e l y c l o s e d . Because t h e m e d i c a l r e c o r d 
e s t a b l i s h e s t h a t c l a i m a n t ' s low back c o n d i t i o n was m e d i c a l l y s t a t i o n a r y , we con
c l u d e t h e c l a i m was p r o p e r l y c l o s e d by t h e August 6, 1990 D e t e r m i n a t i o n Order. 

E x t e n t o f Permanent D i s a b i l i t y 

The R e f e r e e d i d n o t reach t h e i s s u e o f e x t e n t o f permanent d i s a b i l i t y as 
he s e t a s i d e t h e D e t e r m i n a t i o n Order on t h e b a s i s t h a t i t was p r e m a t u r e . 
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Because we have r e i n s t a t e d t h e D e t e r m i n a t i o n Order and f i n d t h e r e c o r d t o be 
s u f f i c i e n t l y d e v e l o p e d , we now address t h e e x t e n t i s s u e on r e v i e w . 

To p r o v e e n t i t l e m e n t t o a d d i t i o n a l permanent d i s a b i l i t y based on an aggra
v a t i o n under ORS 656 . 2 7 3 ( 1 ) , a c l a i m a n t must show a permanent w o r s e n i n g o f t h e 
c o n d i t i o n r e s u l t i n g f r o m t h e o r i g i n a l compensable c o n d i t i o n r e s u l t i n g f r o m t h e 
o r i g i n a l compensable i n j u r y . Because t h i s case i n v o l v e s an uns c h e d u l e d body 
p a r t , such a w o r s e n i n g must r e s u l t i n a f u r t h e r r e d u c t i o n i n t h e c l a i m a n t ' s 
e a r n i n g c a p a c i t y . Stepp v. SAIF, 304 Or 375 (1 9 8 7 ) . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t has f a i l e d t o 
c a r r y h i s b u rden o f p r o o f . The Ort h o p a e d i c C o n s u l t a n t s , who examined c l a i m a n t 
i n F e b r u a r y 1990, r e p o r t e d t h a t c l a i m a n t had a " [ l ] u m b a r c o n t u s i o n s t r a i n by 
h i s t o r y w i t h t e m p o r a r y w o r s e n i n g on 12/29/89 whi c h has r e c o v e r e d back t o i t s 
p r e v i o u s s t a t e and remains n e u r o l o g i c a l l y i n t a c t . " (Ex. 6 0 - 4 ) . On J u l y 6, 
1990, t h e Western M e d i c a l C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t " i s m e d i c a l l y s t a 
t i o n a r y , i s r e c o v e r e d f u l l y f rom t h e i n j u r y o f December 1989, and has no perma
ne n t p a r t i a l d i s a b i l i t y as a r e s u l t o f t h a t i n j u r y . " (Ex. 6 6 - 3 ) . L i k e w i s e , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. McCullough, r e p o r t e d t h a t any i m p a i r m e n t 
c l a i m a n t now has " p r e e x i s t e d t h e December 29, 1990 work exposure," w h i c h he 
d e s c r i b e d as a " r e l a t i v e l y minor f o r c e . " (Ex. 6 8 - 2 ) . 

Based on t h a t e v i d e n c e , we conclude t h a t , w h i l e c l a i m a n t s u s t a i n e d an 
a g g r a v a t i o n o f h i s c o n d i t i o n i n December 1989, t h e w o r s e n i n g was t e m p o r a r y and 
c l a i m a n t has s i n c e r e t u r n e d t o h i s p r e - a g g r a v a t i o n s t a t u s w i t h no a d d i t i o n a l im
p a i r m e n t . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o an award o f a d d i t i o n a l p e r 
manent d i s a b i l i t y . N o n e t h e l e s s , we w i l l n o t reduce t h e August 6, 1990 D e t e r m i 
n a t i o n Order award o f 2 p e r c e n t permanent d i s a b i l i t y , because t h e i n s u r e r has 
no t r e q u e s t e d a r e d u c t i o n . See D a n i e l M. A l i r e , 41 Van N a t t a 752 ( 1 9 8 9 ) . 

ORDER 

The A r b i t r a t o r / R e f e r e e ' s o r d e r d a t e d A p r i l 3, 1990 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . The August 6, 1990 D e t e r m i n a t i o n Order i s r e i n s t a t e d and 
a f f i r m e d . The rema i n d e r o f t h e o r d e r i s a f f i r m e d . 

May 18, 1992 C i t e as 44 Van N a t t a 974 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SHARON L. DOMINY, Claimant 

WCB Case No. 90-18458 
ORDER ON RECONSIDERATION 

Rasmussen & Henry, Cl a i m a n t A t t o r n e y s 
C h a r l e s Cheek ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f our A p r i l 30, 1992 o r d e r 
t h a t e n f o r c e d a June 8, 1990 s t i p u l a t e d o r d e r w h i c h s t a t e s t h a t SAIF w i l l p r o 
v i d e c l a i m a n t w i t h " p h y s i c a l t h e r a p y b e n e f i t s under ORS 656.245." S p e c i f i c a l l y , 
SAIF con t e n d s t h a t we i m p r o p e r l y concluded t h a t t h e agreement's r e f e r e n c e t o ORS 
656.245 was n o t i n t e n d e d t o r e s t r i c t o r e l i m i n a t e c l a i m a n t ' s e n t i t l e m e n t t o 
p h y s i c a l t h e r a p y under t h e agreement. A l t e r n a t i v e l y , SAIF r e q u e s t s t h a t t h i s 
m a t t e r be remanded t o d e t e r m i n e what p h y s i c a l t h e r a p y b e n e f i t s were c o n t e m p l a t e d 
by t h e s t i p u l a t e d o r d e r i f such b e n e f i t s were n o t t h o s e a l l o w e d under ORS 
656.245 when t h e y were r e q u e s t e d . 

We c o n c l u d e t h a t t h e f a c t u a l q u e s t i o n r a i s e d by SAIF's f i r s t argument on 
r e c o n s i d e r a t i o n was a d e q u a t e l y addressed i n our p r i o r o r d e r . A c c o r d i n g l y , we 
adhere t o o u r p r i o r r e a s o n i n g and c o n c l u s i o n . We proce e d t o c o n s i d e r SAIF's 
m o t i o n t o remand. 
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We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . Remand i s a p p r o p r i a t e upon a showing o f good cause o r o t h e r com
p e l l i n g b a s i s . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) . 

A t h e a r i n g , t h e p a r t i e s s t i p u l a t e d t h a t c l a i m a n t gave up her c o n t e n t i o n 
t h a t she was e n t i t l e d t o a wor k - h a r d e n i n g program i n exchange f o r SAIF's 
p r o m i s e , p u r s u a n t t o t h e June 8, 1990 s t i p u l a t e d o r d e r , t o p r o v i d e " p h y s i c a l 
t h e r a p y b e n e f i t s under ORS 656.245." The p a r t i e s a l s o s t i p u l a t e d t h a t SAIF's 
c l a i m s a d j u s t e r i n t e n d e d t h a t SAIF would pay f o r "such p h y s i c a l t h e r a p y as 
agr e e d , " upon e n t e r i n g i n t o t h e agreement. C o n s i d e r i n g t h e s e f a c t s , i n l i g h t o f 
our r e a d i n g o f t h e p a r t i e s ' agreement, we conclude t h a t t h e r e c o r d i s n o t im
p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed. Moreover, SAIF 
has made no showing o f good cause, o r o t h e r c o m p e l l i n g b a s i s , f o r remand. 
T h e r e f o r e , t h e m o t i o n t o remand i s de n i e d . 

Our A p r i l 30, 1992 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as s u p p l e 
mented h e r e i n , we adhere t o and r e p u b l i s h our A p r i l 30, 1992 o r d e r i n i t s en
t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l b e g i n t o r u n f r o m t h e d a t e o f t h i s 
o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARTY L. HORNBACK, Claimant 

WCB Case No. 89-25371 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
K e v i n L. Mannix, P.C. Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Spangler's o r d e r t h a t : (1) u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m ; and (2) f o u n d 
t h a t c l a i m a n t had no permanent d i s a b i l i t y r e s u l t i n g from her compensable i n j u r y . 
C l a i m a n t contends t h a t : (1) t h e Hearings D i v i s i o n l a c k e d j u r i s d i c t i o n t o ad
d r e s s c l a i m a n t ' s e n t i t l e m e n t t o permanent d i s a b i l i t y ; (2) t h e Re f e r e e i m p r o p e r l y 
a d m i t t e d a d e p o s i t i o n t r a n s c r i p t o f f e r e d by t h e employer; (3) t h e employer im
p r o p e r l y i s s u e d a d e n i a l o f c o m p e n s a b i l i t y b e f o r e t h e c l a i m was c l o s e d ; and (4) 
t h e c l a i m i s compensable. On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , e v i d e n c e , 
v a l i d i t y o f t h e d e n i a l , and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

I n December 1989, a D e t e r m i n a t i o n Order c l o s e d t h e c l a i m , a w a r d i n g c l a i m 
a n t 13 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . C l a i m a n t r e q u e s t e d a 
h e a r i n g r e g a r d i n g t h e e x t e n t o f unscheduled permanent d i s a b i l i t y . That r e q u e s t 
i n i t i a l l y was d e f e r r e d a f t e r c l a i m a n t e n r o l l e d i n an A u t h o r i z e d T r a i n i n g Program 
(ATP). 

The employer t h e n t i m e l y f i l e d a c r o s s - r e q u e s t f o r h e a r i n g and moved t o 
s e t a s i d e t h e o r d e r o f d e f e r r a l . On May 25, 1990, t h e P r e s i d i n g R e f e r e e g r a n t e d 
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t h e m o t i o n and r e s e t t h e case f o r h e a r i n g . A f t e r c l a i m a n t r e q u e s t e d r e c o n s i d e r 
a t i o n o f t h e o r d e r , on August 14, 1990, t h e P r e s i d i n g R e f e r e e i s s u e d a second 
o r d e r f i n d i n g t h a t a " h e a r i n g s h o u l d be conducted t o d e t e r m i n e i f c l a i m a n t i s 
p e r m a n e n t l y d i s a b l e d o r n o t " and t h a t , " i f t h e r e f e r e e f o u n d t h a t c l a i m a n t i s 
n o t p e r m a n e n t l y d i s a b l e d , c l a i m a n t would n o t be e n t i t l e d t o c o n t i n u e i n t h e 
a u t h o r i z e d t r a i n i n g program." The Referee t h e n o r d e r e d t h a t t h e case be s e t f o r 
h e a r i n g . A f t e r t h e employer d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i n September 1990, t h e c l a i m a n t added t h a t i s s u e f o r c o n s i d e r a t i o n a t 
h e a r i n g . 

A h e a r i n g f o l l o w e d on January 18, 1991. Referee Spangler f o u n d t h a t 
c l a i m a n t ' s c o n d i t i o n was n o t compensable, t h e r e f o r e u p h o l d i n g t h e d e n i a l , and 
f u r t h e r c o n c l u d e d t h a t " t h e employer has met i t s burden o f p r o v i n g t h a t c l a i m a n t 
has no permanent d i s a b i l i t y 'due t o ' t h e March, 1988, compensable i n j u r y . " 

C l a i m a n t argues on r e v i e w t h a t , a l t h o u g h " t h e employer c o u l d f i l e a c r o s s -
r e q u e s t f o r h e a r i n g on t h e e x t e n t o f d i s a b i l i t y , and [ ] t h i s i s s u e c o u l d be 
b r o u g h t b e f o r e t h e h e a r i n g s d i v i s i o n , " t h e P r e s i d i n g R eferee s h o u l d n o t have s e t 
a s i d e t h e o r d e r o f d e f e r r a l u n t i l t h e ATP was completed by c l a i m a n t o r t e r m i 
n a t e d by t h e employer. C l a i m a n t ' s argument r e l i e s on ORS 6 5 6 . 2 6 8 ( 1 ) , w h i c h p r o 
v i d e s t h a t " [ c ] l a i m s s h a l l n o t be c l o s e d i f t h e w o r k e r ' s c o n d i t i o n has n o t be
come m e d i c a l l y s t a t i o n a r y o r i f t h e worker i s e n r o l l e d and a c t i v e l y engaged i n 
t r a i n i n g f . ] " By c i t i n g t h i s s t a t u t e , we u n d e r s t a n d c l a i m a n t t o argue t h a t t h e 
open s t a t u s o f a c l a i m due t o p a r t i c i p a t i o n by c l a i m a n t i n a t r a i n i n g program 
p r e v e n t s t h e H e a r i n g s D i v i s i o n from h a v i n g j u r i s d i c t i o n t o c o n s i d e r t h e e x t e n t 
o f permanent d i s a b i l i t y . We d i s a g r e e f o r s e v e r a l reasons. 

F i r s t , ORS 656.283(1) p r o v i d e s t h a t "any p a r t y o r t h e d i r e c t o r may a t any 
t i m e r e q u e s t a h e a r i n g on any q u e s t i o n c o n c e r n i n g a c l a i m . " (Emphasis added.) 
Moreover, t h e C o u r t o f Appeals has h e l d t h a t t h e Board i s p r e c l u d e d f r o m d e n y i n g 
a h e a r i n g r e g a r d i n g t h e adequacy o f a D e t e r m i n a t i o n Order's award o f permanent 
d i s a b i l i t y p e n d i n g c o m p l e t i o n o f a r e h a b i l i t a t i o n program. See M i n o r v. D e l t a 
T r u c k L i n e s , 43 Or App 29, 31 (1 9 7 9 ) , r e v den 288 Or 253 ( 1 9 8 0 ) ; Leedv v. Knox, 
34 Or App 911, 920 ( 1 9 7 8 ) ; Kenneth R. Baninq, 40 Van N a t t a 1739, 1740 ( 1 9 8 8 ) . 
The c o u r t came t o t h i s c o n c l u s i o n d e s p i t e i t s r e c o g n i t i o n t h a t d e l a y i n g a d e c i 
s i o n on t h e e x t e n t i s s u e was a d m i n i s t r a t i v e l y economical and c o n v e n i e n t because 
such a d e t e r m i n a t i o n a g a i n would be made by t h e E v a l u a t i o n S e c t i o n upon t h e com
p l e t i o n o r abandonment o f t h e t r a i n i n g program. See Minor v. D e l t a T r u c k L i n e s , 
s u p r a ; Leedv v. Knox, supra. 

F u r t h e r m o r e , i n t h o s e cases where we d e c l i n e t o address t h e e x t e n t o f p e r 
manent d i s a b i l i t y , i t i s based on t h e f a c t t h a t t h e c l a i m a n t i s n o t m e d i c a l l y 
s t a t i o n a r y r a t h e r t h a n because o f t h e open s t a t u s o f t h e c l a i m . See e.g. 
Kociemba v. SAIF, 63 Or App 557, 560 (19 8 3 ) ; Raymond E. Pardee, 41 Van N a t t a 548 
( 1 9 8 9 ) . Moreover, as we e x p l a i n e d i n Glean A. F i n l e v , 43 Van N a t t a 1442, 1444 
( 1 9 9 1 ) , t h e r e a s o n f o r d e c l i n i n g t o r a t e d i s a b i l i t y i n such cases " i s n o t based 
on p r i n c i p l e s o f j u r i s d i c t i o n , b u t r a t h e r based on n o t i o n s o f p r a c t i c a b i l i t y . * 
* * Because permanent d i s a b i l i t y i s e v a l u a t e d a t t h e t i m e o f h e a r i n g , i t w o u ld 
be e x t r e m e l y c o n f u s i n g , i f n o t i m p o s s i b l e t o r a t e c l a i m a n t ' s d i s a b i l i t y , d i s r e 
g a r d i n g t h e permanent c o n t r i b u t i o n , i f any, whic h r e s u l t e d f r o m a subsequent 
a g g r a v a t i o n . " 

Here, t h e r e i s no c o n t e n t i o n t h a t c l a i m a n t ' s c o n d i t i o n was n o t m e d i c a l l y 
s t a t i o n a r y a t t h e t i m e o f h e a r i n g . Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t 
t h e R e f e r e e had j u r i s d i c t i o n t o c o n s i d e r t h e employer's c r o s s - r e q u e s t f o r h e a r 
i n g r e g a r d i n g t h e December 1989 D e t e r m i n a t i o n Order and i t s award o f permanent 
d i s a b i l i t y . 
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I n r e a c h i n g t h i s c o n c l u s i o n , we h o l d t h a t t h e P r e s i d i n g R e f e r e e d i d n o t 
abuse h i s d i s c r e t i o n i n r e s c i n d i n g t h e d e f e r r a l o r d e r . The a p p l i c a b l e v e r s i o n 
o f OAR 438-06-105(1) p r o v i d e s t h a t a " h e a r i n g may be d e f e r r e d u n t i l a t i m e spec
i f i e d i n t h e o r d e r o f d e f e r r a l i f * * * t h e p r i m a r y i s s u e i s u n s c h e d u l e d perma
n e n t d i s a b i l i t y and t h e c l a i m a n t i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y compensa
t i o n under an A u t h o r i z e d T r a i n i n g Program, except where t h e r e i s an i n t e r r u p t i o n 
o f c ompensation o r upon a showing o f good c a u s e [ . ] " (WCB Temp. Order 7-1990) 
(Emphasis s u p p l i e d ) . I n d e c l i n i n g t o d e f e r t h e h e a r i n g , t h e P r e s i d i n g R eferee 
e f f e c t i v e l y f o u n d good cause t o proceed w i t h t h e h e a r i n g p u r s u a n t t o t h e em
p l o y e r ' s c r o s s - r e q u e s t . Because t h e r u l e g i v e s a Referee d i s c r e t i o n t o d e f e r 
t h e h e a r i n g , and we f i n d no abuse o f t h i s d i s c r e t i o n , we c o n c l u d e t h a t t h e Ref
e r e e p r o p e r l y c o n s i d e r e d t h e e x t e n t o f permanent d i s a b i l i t y p r i o r t o t h e t e r m i 
n a t i o n o f t h e t r a i n i n g program. 

E v i d e n t i a r y I s s u e 

A l o n g w i t h s e t t i n g a s i d e t h e o r d e r o f d e f e r r a l , t h e P r e s i d i n g R e f e r e e a l s o 
f o u n d t h a t t h e employer c o u l d depose Dr. Chester, who t r e a t e d c l a i m a n t d u r i n g 
h e r p a r t i c i p a t i o n i n t h e P a i n R e h a b i l i t a t i o n Program and had p r o v i d e d a r e p o r t , 
d a t e d June 10, 1990, t o c l a i m a n t ' s a t t o r n e y . C l a i m a n t r e q u e s t s t h a t t h e Board 
s t r i k e t h e d e p o s i t i o n t r a n s c r i p t , which was a d m i t t e d a t h e a r i n g . C l a i m a n t 
argues t h a t t h e employer s u b m i t t e d t h e June 10, 1990 r e p o r t ; as such, c l a i m a n t 
m a i n t a i n s t h a t t h e employer was a l l o w e d t o cross-examine i t s own w i t n e s s . 

C l a i m a n t has m i s u n d e r s t o o d t h e f a c t s . At h e a r i n g , t h e employer o f f e r e d 
t h e d e p o s i t i o n t r a n s c r i p t and c l a i m a n t o f f e r e d t h e June 10, 1990 r e p o r t . More
o v e r , b o t h documents were a d m i t t e d w i t h o u t o b j e c t i o n . ( T r . 1-2). Having f a i l e d 
t o p r e s e r v e h e r o b j e c t i o n t o submission o f t h e d e p o s i t i o n t r a n s c r i p t , c l a i m a n t 
i s p r e c l u d e d f r o m r a i s i n g t h e o b j e c t i o n on r e v i e w . See Joseph B. B e a u l i e u , 40 
Van N a t t a 1199, 1200 ( 1 9 8 8 ) . 

V a l i d i t y o f D e n i a l 

C l a i m a n t n e x t contends t h a t t h e employer's d e n i a l s h o u l d be s e t a s i d e as 
i m p r o p e r because i t i s s u e d w h i l e c l a i m a n t was p a r t i c i p a t i n g i n t h e t r a i n i n g p r o 
gram and, t h u s , t h e c l a i m was i n open s t a t u s . 

As a g e n e r a l r u l e , a c a r r i e r may n o t i s s u e a p a r t i a l d e n i a l o f a p r e v i 
o u s l y a c c e p t e d c l a i m b e f o r e t h e c l a i m i s processed and a D e t e r m i n a t i o n Order 
e s t a b l i s h e s t h e e x t e n t o f d i s a b i l i t y . See R o l l e r v. Weyerhaeuser Co., 67 Or App 
583, on r e c o n s i d e r a t i o n 68 Or App 743, r e v den 297 Or 601 ( 1 9 8 4 ) ; S a f s t r o m v. 
R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728, r e v den 297 Or 124 ( 1 9 8 3 ) . 

Here, a D e t e r m i n a t i o n Order d i d i s s u e , p r o v i d i n g an award o f permanent 
d i s a b i l i t y . Because t h e c l a i m had been c l o s e d and t h e p a r t i e s were p r o c e e d i n g 
t o h e a r i n g on t h e e x t e n t i s s u e , i t i s c l e a r t h a t t h e employer's cond u c t would 
n o t c i r c u m v e n t s t a t u t o r y c l a i m c l o s u r e p r o c e d u r e s . T h e r e f o r e , we c o n c l u d e t h a t 
t h e employer p r o p e r l y c o u l d deny c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c o n d i 
t i o n s . 

C o m p e n s a b i l i t y 

F i n a l l y , c l a i m a n t argues t h a t she proved her c l a i m compensable. We f i n d 
t h a t t h e m e d i c a l e v i d e n c e s u p p o r t s t h e Referee's c o n c l u s i o n t h a t c l a i m a n t d i d 
n o t meet her burden o f p r o v i n g c o m p e n s a b i l i t y , and we adopt t h a t p o r t i o n o f t h e 
o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 29, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CARL M. PRICE, Claimant 
Own M o t i o n No. 66-0218M 

OWN MOTION ORDER ON RECONSIDERATION 
Jon C o r r e l l (Malagon, e t a l . ) , C l a i m a n t A t t o r n e y 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our A p r i l 15, 1992 Own M o t i o n Order, 
i n w h i c h we awarded c l a i m a n t m e d i c a l b e n e f i t s f o r t h e compensable i n j u r y w h i c h 
has r e n d e r e d him p e r m a n e n t l y and t o t a l l y d i s a b l e d . C l a i m a n t contends t h a t , 
under t h e p r o v i s i o n s o f ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) , as amended by Oregon Laws 1990, Chap
t e r 2, S e c t i o n 54, he i s e n t i t l e d as a m a t t e r o f r i g h t , n o t Board d i s c r e t i o n , t o 
p a l l i a t i v e m e d i c a l s e r v i c e s when he has been d e t e r m i n e d t o have permanent t o t a l 
d i s a b i l i t y . The i s s u e i s j u r i s d i c t i o n . 

A c l a i m f o r p a l l i a t i v e c a r e f o r one who has been d e t e r m i n e d t o be perma
n e n t l y and t o t a l l y d i s a b l e d i s a c l a i m f o r m e d i c a l b e n e f i t s . We e a r l i e r con
c l u d e d t h a t , n o t w i t h s t a n d i n g t h e language o f Oregon Laws 1990, Chapter 2, Sec
t i o n 54, t h e l e g i s l a t u r e d i d n o t i n t e n d t o g r a n t l i f e t i m e m e d i c a l r i g h t s under 
ORS 656.245 f o r pre-1966 i n j u r i e s , and t h a t we c o n t i n u e t o have own m o t i o n 
j u r i s d i c t i o n t o r e v i e w t h o s e c l a i m s f o r m e d i c a l b e n e f i t s . See Roy Hansen, 
43 Van N a t t a 990 ( 1 9 9 1 ) . The o n l y l e g i s l a t i v e e x c e p t i o n t h a t s p e c i f i c a l l y ex
te n d e d l i f e t i m e r i g h t s t o m e d i c a l s e r v i c e s was f o r i n j u r i e s t h a t o c c u r r e d f r o m 
August 5, 1959 t h r o u g h December 3 1 , 1965 and r e s u l t e d i n permanent t o t a l d i s 
a b i l i t y . Oregon Laws 1959, Chapter 589, S e c t i o n 2. T h i s e x c e p t i o n does n o t 
a p p l y t o c l a i m a n t , who was i n j u r e d i n 1953. 

A c c o r d i n g l y , o u r A p r i l 15, 1992 o r d e r i s w i t h d r a w n . As supplemented 
h e r e i n , we adhere t o and r e p u b l i s h our A p r i l 15, 1992 o r d e r i n i t s e n t i r e t y . 
The p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DORIS F. CLOTHIER, Claimant 

WCB Case Nos. 90-20516 & 90-16107 
ORDER ON REVIEW 

C o u g h l i n , e t a l . , C l a i m a n t A t t o r n e y s 
K e v i n L. Mannix, P.C., Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Tenenbaum's o r d e r 
t h a t : (1) d e c l i n e d t o award temporary d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d o f 
September 27, 1990 t h r o u g h January 1, 1991; and (2) d e c l i n e d t o assess a p e n a l t y 
and a t t o r n e y f e e f o r an a l l e g e d l y unreasonable t e r m i n a t i o n o f t e m p o r a r y d i s a b i l 
i t y b e n e f i t s . I n i t s b r i e f , t h e i n s u r e r contends t h a t i t s h o u l d be e n t i t l e d t o 
t e r m i n a t e t e m p o r a r y d i s a b i l i t y b e n e f i t s as o f September 15, 1990. On r e v i e w , 
t h e i s s u e s a r e t e m p o r a r y t o t a l d i s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We 
r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f F a c t , w i t h t h e e x c e p t i o n o f t h e l a s t 
s e n t e n c e i n t h a t s e c t i o n . The Referee's f i n d i n g t h a t c l a i m a n t l a s t saw Dr. 
S t r i n g h a m on September 26, 1990, i s c o r r e c t e d . C l a i m a n t l a s t saw Dr. S t r i n g h a m 
on September 15, 1990. 
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Temporary t o t a l d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t , f o l l o w i n g c l a i m a n t ' s f a i l u r e t o f o l l o w a r e c 
ommended r e h a b i l i t a t i o n program p r e s c r i b e d by her t r e a t i n g p h y s i c i a n , i t c o u l d 
n o t be f o u n d t h a t c l a i m a n t ' s i n a b i l i t y t o work was due t o t h e compensable c o n d i 
t i o n . A c c o r d i n g l y , t h e Referee concluded t h a t t h e i n s u r e r was a u t h o r i z e d t o 
t e r m i n a t e t e m p o r a r y d i s a b i l i t y b e n e f i t s as o f t h a t d a t e . We r e v e r s e . 

On r e v i e w , t h e i n s u r e r contends t h a t i t p r o p e r l y t e r m i n a t e d t e m p o r a r y 
t o t a l d i s a b i l i t y because, p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) , t e m p o r a r y d i s a b i l i t y 
c o m pensation was n o t owed f o r t h e p e r i o d o f t i m e i n q u e s t i o n . We d i s a g r e e . 

ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) p r o v i d e s : 

"Temporary d i s a b i l i t y compensation i s n o t due and p a y a b l e f o r 
any p e r i o d o f t i m e f o r which t h e i n s u r e r o r s e l f - i n s u r e d employer 
has r e q u e s t e d f r o m t h e worker's a t t e n d i n g p h y s i c i a n v e r i f i c a t i o n o f 
t h e w o r k e r ' s i n a b i l i t y t o work r e s u l t i n g from t h e c l a i m e d i n j u r y o r 
d i s e a s e and t h e p h y s i c i a n cannot v e r i f y t h e w o r k e r ' s i n a b i l i t y t o 
work, u n l e s s t h e worker has been unable t o r e c e i v e t r e a t m e n t f o r 
r easons beyond t h e worker's c o n t r o l . " Or Laws 1990 ( S p e c i a l Ses
s i o n ) , ch. 2, 15." 

See a l s o J o e l O. Sandoval, 44 Van N a t t a 543 (19 9 2 ) . 

A c c o r d i n g l y , we f i r s t d e t e r m i n e whether t h e i n s u r e r r e q u e s t e d f r o m t h e 
w o r k e r ' s a t t e n d i n g p h y s i c i a n v e r i f i c a t i o n o f t h e w o r k e r ' s i n a b i l i t y t o work. 
Here, c l a i m a n t l a s t saw her t r e a t i n g p h y s i c i a n , Dr. S t r i n g h a m , on September 15, 
1990, when he r e f e r r e d h er t o a back r e h a b i l i t a t i o n program. There i s no e v i 
dence i n t h e r e c o r d t h a t t h e i n s u r e r c o n t a c t e d Dr. Str i n g h a m and r e q u e s t e d v e r i 
f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work r e s u l t i n g from t h e i n j u r y . 

The i n s u r e r contends t h a t , f o l l o w i n g c l a i m a n t ' s move on October 5, 1990, 
c l a i m a n t was c o n t a c t e d and a d v i s e d t h a t a Form 829 and a t r e a t m e n t p l a n f r o m her 
new t r e a t i n g p h y s i c i a n was r e q u i r e d , and temporary d i s a b i l i t y b e n e f i t s c o u l d be 
suspended i f c l a i m a n t d i d n o t schedule an appointment. C l a i m a n t t h e n saw Dr. 
McKim, who s u b s e q u e n t l y r e p o r t e d t h a t c l a i m a n t was n o t cap a b l e o f employment un
t i l t h e e x a c t e t i o l o g y o f her d i s a b i l i t y was more f u l l y e v a l u a t e d . 

The r e c o r d does n o t e s t a b l i s h t h a t Dr. McKim was c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n as d e f i n e d by OAR 436-60-005(2). A l t h o u g h t h e i n s u r e r s e n t c l a i m a n t a 
Form 829, t h e r e i s no ev i d e n c e t h a t t h e form was completed. Moreover, t h e 
r e c o r d does n o t e s t a b l i s h t h a t c l a i m a n t changed her a t t e n d i n g p h y s i c i a n f r o m 
Dr. S t r i n g h a m t o Dr. McKim. Rather, Dr. McKim r e p o r t e d t o t h e i n s u r e r t h a t he 
saw c l a i m a n t upon o n l y one o c c a s i o n . Under t h e c i r c u m s t a n c e s , we c o n c l u d e t h a t 
t h e i n s u r e r has n o t e s t a b l i s h e d t h a t i t r e q u e s t e d Dr. Str i n g h a m , who was c l a i m 
a n t ' s a t t e n d i n g p h y s i c i a n , t o v e r i f y c l a i m a n t ' s i n a b i l i t y t o work. T h e r e f o r e , 
t h e i n s u r e r c o u l d n o t p r o p e r l y r e l y upon ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) as a u t h o r i t y f o r i t s 
t e r m i n a t i o n o f c l a i m a n t ' s t emporary t o t a l d i s a b i l i t y compensation. 

An i n s u r e r may p r o c e d u r a l l y t e r m i n a t e t emporary d i s a b i l i t y w i t h o u t t h e 
c l a i m a n t b e i n g m e d i c a l l y s t a t i o n a r y i f any one o f t h e c o n d i t i o n s s e t f o r t h i n 
amended ORS 656.268 i s met. Soledad F l o r e s , 43 Van N a t t a 2504 ( 1 9 9 1 ) . Amended 
ORS 656.268 p r o v i d e s , i n p a r t : 

" ( 3 ) Temporary t o t a l d i s a b i l i t y b e n e f i t s s h a l l c o n t i n u e u n t i l 
w h i c h e v e r o f t h e f o l l o w i n g events f i r s t o c c u r s : 
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" ( a ) The w o r k e r r e t u r n s t o r e g u l a r o r m o d i f i e d employment; 

" ( b ) The a t t e n d i n g p h y s i c i a n g i v e s t h e w o r k e r a w r i t t e n r e 
l e a s e t o r e t u r n t o r e g u l a r employment; o r 

" ( c ) The a t t e n d i n g p h y s i c i a n g i v e s t h e worker a w r i t t e n r e 
l e a s e t o r e t u r n t o m o d i f i e d employment, such employment i s o f f e r e d 
i n w r i t i n g t o t h e worker and t h e worker f a i l s t o b e g i n such employ
ment . " 

We agree w i t h t h e Referee t h a t n e i t h e r ORS 6 5 6 . 2 6 8 ( 3 ) ( b ) nor ( 3 ) ( c ) p r o 
v i d e t h e i n s u r e r w i t h t h e a u t h o r i t y t o t e r m i n a t e c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . A c c o r d i n g l y , we adopt t h e Referee's c o n c l u s i o n and o p i n i o n on t h a t 
i s s u e . 

ORS 6 5 6 . 2 6 8 ( 3 ) ( a ) p r o v i d e s t h a t b e n e f i t s can be t e r m i n a t e d i f t h e w o r k e r 
r e t u r n s t o r e g u l a r o r m o d i f i e d employment. Here, t h e i n s u r e r argues t h a t i t was 
e n t i t l e d t o t e r m i n a t e c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s when she 
began w o r k i n g as a w a i t r e s s f o r P o r t l a n d '76. We agree t h a t t h e i n s u r e r c o u l d 
t e r m i n a t e such b e n e f i t s d u r i n g t h e t i m e p e r i o d t h a t c l a i m a n t had r e t u r n e d t o 
r e g u l a r work as a w a i t r e s s . Moreover, t h e Referee fo u n d t h a t t h e i n s u r e r p a i d 
e i t h e r t e m p o r a r y t o t a l o r t e mporary p a r t i a l d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d 
o f June 25 t h r o u g h September 24, 1990. 

However, on August 1 1 , c l a i m a n t was t a k e n o f f work by Dr. S t r i n g h a m , who 
a u t h o r i z e d t e m p o r a r y d i s a b i l i t y b e n e f i t s u n t i l " f u r t h e r n o t i c e . " A c c o r d i n g l y , 
we c o n c l u d e t h a t t h e i n s u r e r was o b l i g a t e d t o recommence payment o f t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s p u r s u a n t t o OAR 4 3 6 - 6 0 - 0 3 0 ( 4 ) ( a ) . The i n s u r e r was, 
t h e r e f o r e , r e q u i r e d t o commence p a y i n g t emporary t o t a l d i s a b i l i t y b e n e f i t s on 
August 1 1 , 1990, u n t i l such t i m e t h a t i t was a p p r o p r i a t e t o t e r m i n a t e t h e bene
f i t s a c c o r d i n g t o law. Under t h e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t was e n t i 
t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s and we r e v e r s e t h e R e f e r e e on t h a t i s s u e . 

P e n a l t i e s and a t t o r n e y f e e s 

The R e f e r e e c o n c l u d e d t h a t , a l t h o u g h c l a i m a n t argued t h a t t h e i n s u r e r u n i 
l a t e r a l l y t e r m i n a t e d t e m p o r a r y d i s a b i l i t y on o r about August 23, t h e r e c o r d 
e s t a b l i s h e d t h a t such b e n e f i t s were p a i d t h r o u g h September 24, 1990. We agree 
t h a t a p e n a l t y f o r t h a t p e r i o d o f t i m e i s n o t w a r r a n t e d . However, we have above 
c o n c l u d e d t h a t t h e i n s u r e r had no a u t h o r i t y t o u n i l a t e r a l l y t e r m i n a t e c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y b e n e f i t s a f t e r August 11 , 1990. Under t h e c i r c u m s t a n c e s , 
we f i n d t h a t t h e i n s u r e r ' s t e r m i n a t i o n o f b e n e f i t s b e g i n n i n g September 24, 1990, 
was u n r e a s o n a b l e and we assess a 25 p e r c e n t p e n a l t y . ORS 6 5 6 . 2 6 2 ( 1 ) ( a ) . One-
h a l f o f t h e p e n a l t y amount s h a l l be awarded t o c l a i m a n t ' s c o u n s e l i n l i e u o f an 
a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 15, 1991 i s r e v e r s e d . C l a i m a n t i s awarded 
t e m p o r a r y d i s a b i l i t y b e n e f i t s from August 11, 1990 u n t i l such b e n e f i t s can be 
t e r m i n a t e d a c c o r d i n g t o law. C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e 
i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. The i n s u r e r 
i s assessed a p e n a l t y o f 25 p e r c e n t o f t h e compensation made p a y a b l e by t h i s 
o r d e r . O n e - h a l f o f t h a t amount s h a l l be p a i d t o c l a i m a n t ' s c o u n s e l i n l i e u o f 
an a t t o r n e y f e e . 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL A. DIPOLITO, Claimant 

WCB Case No. 91-02448 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e Thye's 
o r d e r t h a t awarded c l a i m a n t an a t t o r n e y f e e under ORS 656.386(1) f o r o b t a i n i n g 
c o mpensation f o r c l a i m a n t w i t h o u t a h e a r i n g . Contending t h a t c l a i m a n t ' s h e a r i n g 
r e q u e s t c o n c e r n i n g a s u r g e r y r e q u e s t was premature, SAIF argues t h a t c l a i m a n t 
was n o t e n t i t l e d t o an a t t o r n e y f e e award. We agree and r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e awarded c l a i m a n t an assessed a t t o r n e y f e e f o r o b t a i n i n g SAIF's 
March 1991 s u r g e r y a u t h o r i z a t i o n w i t h o u t a h e a r i n g , p u r s u a n t t o amended ORS 
65 6 . 3 8 6 ( 1 ) . Because we conclude t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was prema
t u r e , we r e v e r s e . 

Dr. F r a n k s , c l a i m a n t ' s t r e a t i n g neurosurgeon, f i r s t r e q u e s t e d s u r g e r y i n 
August 1990. (Ex. 9A). SAIF o b t a i n e d an independent m e d i c a l e x a m i n a t i o n , and 
t h e examiners recommended a g a i n s t s u r g e r y . (Exs. 10, 1 1 ) . T h e r e a f t e r , Dr. 
Franks s t a t e d he would n o t be f o l l o w i n g up t r e a t m e n t w i t h c l a i m a n t . (Ex. 12B) . 
C o n s i d e r i n g t h e c i r c u m s t a n c e s ( p a r t i c u l a r l y i n l i g h t o f SAIF's d e n i a l s as d i s 
cussed b e l o w ) , we i n t e r p r e t such a statement as a w i t h d r a w a l o f t h e p r i o r 
s u r g e r y r e q u e s t . 

Meanwhile, SAIF had d e n i e d c o m p e n s a b i l i t y o f c l a i m a n t ' s low back c o n d i 
t i o n , as e i t h e r an a g g r a v a t i o n o f a 1986 i n j u r y o r as a new i n j u r y s u s t a i n e d on 
June 2 1 , 1990, and c l a i m a n t r e q u e s t e d a h e a r i n g on b o t h d e n i a l s . (Ex. 12; see 
a l s o Ex. 1 4 - 2 ) . T h i s d i s p u t e was r e s o l v e d when t h e p a r t i e s e n t e r e d i n t o a s t i p 
u l a t i o n whereby SAIF accepted c l a i m a n t ' s low back c o n d i t i o n as a new i n j u r y and 
agreed t o p r o c e s s t h e c l a i m a c c o r d i n g t o law. (Exs. 14, 1 5 ) . T h i s s t i p u l a t i o n 
r e c e i v e d R e f e r e e a p p r o v a l on January 29, 1991. C l a i m a n t ' s a t t o r n e y r e c e i v e d a 
$1,200 c a r r i e r - p a i d f e e f o r t h e s e e f f o r t s . 

We f i n d t h a t a t t h e t i m e o f SAIF's c l a i m acceptance, t h e r e was no o u t 
s t a n d i n g s u r g e r y r e q u e s t , inasmuch as we have found t h a t Dr. Franks w i t h d r e w h i s 
s u r g e r y r e q u e s t i n November 1990. T h e r e f o r e , SAIF had no immediate d u t y t o p r o 
cess a s u r g e r y r e q u e s t . 

A f t e r SAIF acc e p t e d c l a i m a n t ' s new i n j u r y c l a i m on January 29, 1991, 
c l a i m a n t renewed h i s r e q u e s t f o r s u r g e r y a u t h o r i z a t i o n . S p e c i f i c a l l y , on Febru
a r y 12, 1991, c l a i m a n t ' s a t t o r n e y w r o t e t o SAIF r e q u e s t i n g s u r g e r y a u t h o r i z a 
t i o n . (Ex. 15A). Dr. Franks saw c l a i m a n t on February 20 and F e b r u a r y 27, 1991, 
and renewed t h e s u r g e r y a u t h o r i z a t i o n r e q u e s t . (Ex. 1 6 ) . On F e b r u a r y 28, 1991, 
t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g on an a l l e g e d "de f a c t o " 
d e n i a l o f m e d i c a l s e r v i c e s ( s u r g e r y ) . On March 7, 1991, c l a i m a n t ' s a t t o r n e y 
c a l l e d t o i n f o r m SAIF t h a t Dr. Franks was r e q u e s t i n g s u r g e r y a u t h o r i z a t i o n . 
(See Ex. 16A). On March 25, 1991 (some 41 days a f t e r c l a i m a n t ' s renewed s u r g e r y 
r e q u e s t ) , SAIF a u t h o r i z e d t h e s u r g e r y . (Ex. 16B). 
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We f i n d t h a t t h e e a r l i e s t d a t e on which SAIF c o u l d have had n o t i c e o r 
knowledge o f a c l a i m r e g a r d i n g c l a i m a n t ' s renewed r e q u e s t f o r s u r g e r y was Febru
a r y 15, 1991. (Ex. 15B). From t h a t d a t e , SAIF had 90 days w i t h i n w h i c h t o 
ac c e p t o r deny t h e c l a i m . ORS 656.262(6). 

Here, c l a i m a n t f i l e d h i s r e q u e s t f o r h e a r i n g on F e b r u a r y 28, 1991, w e l l 
b e f o r e 90 days f r o m t h e F e b r u a r y 15, 1991 s u r g e r y r e q u e s t had e x p i r e d . A prema
t u r e l y f i l e d r e q u e s t f o r h e a r i n g i s i n e f f e c t i v e and v o i d . Syphers v. K-W 
Lo g g i n g , I n c . , 51 Or App 769 (1 9 8 1 ) ; B a r r v. EBI Companies, s u p r a . Inasmuch as 
no d e n i a l had i s s u e d ( w r i t t e n o r "de f a c t o " ) , i t f o l l o w s t h a t c l a i m a n t ' s h e a r i n g 
r e q u e s t was p r e m a t u r e . 

The R e f e r e e awarded a f e e p u r s u a n t t o amended ORS 65 6 . 3 8 6 ( 1 ) , w h i c h p r o 
v i d e s t h a t " [ i ] f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation f o r a 
c l a i m a n t and a h e a r i n g by t h e r e f e r e e i s n o t h e l d , a r e a s o n a b l e a t t o r n e y f e e 
s h a l l be a l l o w e d . " However, t h i s s t a t u t e has no a p p l i c a t i o n when t h e h e a r i n g 
r e q u e s t d i d n o t p e r t a i n t o a d e n i a l ( w r i t t e n o r "de f a c t o " ) and, t h u s , t h e r e was 
no d e n i a l t o w i t h d r a w a f t e r t h e h e a r i n g r e q u e s t and b e f o r e t h e h e a r i n g . See 
Jones v. OSCI, 108 Or App 230 (1991) (amended ORS 656.386(1) a l l o w s a t t o r n e y f e e 
where d e n i a l w i t h d r a w n a f t e r c l a i m a n t f i l e s h e a r i n g r e g u e s t b u t b e f o r e R e f e r e e 
d e c i d e s i s s u e ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 8, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . The Ref e r e e ' s $1,000 a t t o r n e y f e e award i s r e v e r s e d . The re m a i n d e r o f 
t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

May 19, 1992 C i t e as 44 Van N a t t a 982 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DORIS S. KLAGER, Claimant 
WCB Case No. 90-08318 

ORDER ON REVIEW 
Goldberg & Mechanic, Cl a i m a n t A t t o r n e y s 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee S c h u l t z ' s o r d e r 
t h a t : ( 1 ) f o u n d t h a t c l a i m a n t ' s back i n j u r y c l a i m was n o t p r e m a t u r e l y c l o s e d ; 
and (2) d e c l i n e d t o award an a t t o r n e y f e e f o r p r e v a i l i n g a t h e a r i n g a g a i n s t t h e 
s e l f - i n s u r e d employer's c r o s s - a p p e a l o f a D e t e r m i n a t i o n Order. The employer 
c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r t h a t : ( 1) d e c l i n e d t o f i n d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f November 10, 1989; (2) fo u n d c l a i m a n t e n t i 
t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s between November 27, 1989 and May 9, 1990; 
and (3) assessed a p e n a l t y f o r i t s f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y b e n e f i t s 
f r o m November 27, 1989 t h r o u g h May 9, 1990. On r e v i e w , t h e i s s u e s a r e p r e m a t u r e 
c l o s u r e , t e m p o r a r y d i s a b i l i t y , p e n a l t i e s , and a t t o r n e y f e e s . We r e v e r s e i n 
p a r t , m o d i f y i n p a r t , and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g e x c e p t i o n . We 
do n o t adopt t h e l a s t sentence i n paragraph n i n e . 
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Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, her c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i 
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
( 1 9 9 1 ) . 

Premature C l o s u r e 

The R e f e r e e f o u n d t h a t c l a i m a n t had f a i l e d t o p r o v e , by a preponderance o f 
t h e e v i d e n c e , t h a t her c l a i m was p r e m a t u r e l y c l o s e d . We d i s a g r e e . 

Claims s h a l l n o t be c l o s e d i f t h e worker's compensable c o n d i t i o n has n o t 
become m e d i c a l l y s t a t i o n a r y . ORS 656.268(1). " M e d i c a l l y s t a t i o n a r y " means t h a t 
no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be ex p e c t e d f r o m m e d i c a l t r e a t 
ment o r t h e passage o f t i m e . ORS 656.005(17). Evidence t h a t was n o t a v a i l a b l e 
a t t h e t i m e o f c l o s u r e may be c o n s i d e r e d t o t h e e x t e n t t h e e v i d e n c e addresses 
t h e c o n d i t i o n a t t h e t i m e o f c l o s u r e . Schueninq v. J.R. S i m p l o t & Co., 84 Or 
App 622, 625 ( 1 9 8 7 ) . C l a i m a n t bears t h e burden o f p r o v i n g t h a t she was n o t med
i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e . B e r l i n e r v. Weyerhaeuser, 54 Or App 
624 ( 1 9 8 1 ) . The r e s o l u t i o n o f t h e m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a med
i c a l q u e s t i o n based on competent m e d i c a l e v i d e n c e . Harmon v. SAIF, 54 Or App 
121 ( 1 9 8 1 ) . 

The employer r e q u e s t e d c l a i m c l o s u r e and a D e t e r m i n a t i o n Order i s s u e d on 
June 25, 1990 and foun d c l a i m a n t m e d i c a l l y s t a t i o n a r y on May 9, 1990. (Ex. 1 2 ) . 
The D e t e r m i n a t i o n Order n o t e d t h a t c l a i m a n t had n o t a t t e n d e d a May 9, 1990 i n d e 
pendent m e d i c a l e x a m i n a t i o n (IME) and d i d n o t appear t o be under a c t i v e m e d i c a l 
t r e a t m e n t . Thus, t h e m e d i c a l l y s t a t i o n a r y d a t e was e v i d e n t l y based on fo r m e r 
OAR 436 - 3 0 - 0 3 5 ( 7 ) . A l t h o u g h a p p l y i n g t h e wrong v e r s i o n o f t h e r u l e , c l a i m a n t 
argues t h a t f o r m e r OAR 436-30-035(7) does n o t p r e c l u d e a f i n d i n g t h a t c l a i m a n t 
was n o t m e d i c a l l y s t a t i o n a r y on May 9, 1990. We agree. 

The v e r s i o n o f OAR 436-30-035(7) i n e f f e c t a t c l a i m c l o s u r e p r o v i d e s , i n 
p e r t i n e n t p a r t , t h a t "a worker s h a l l be d e t e r m i n e d t o be m e d i c a l l y s t a t i o n a r y on 
t h e e a r l i e s t o f t h e f o l l o w i n g d a t e s : 

• • * * * * 

" ( b ) I f t h e worker f a i l s w i t h o u t good cause t o a t t e n d a 
mandatory independent m e d i c a l e x a m i n a t i o n o r c o n s u l t a t i o n s c h e d u l e d 
t o d e t e r m i n e t h e wo r k e r ' s m e d i c a l l y s t a t i o n a r y s t a t u s and/or e x t e n t 
o f permanent i m p a i r m e n t , on t h e d a t e t h e independent m e d i c a l exami
n a t i o n o r c o n s u l t a t i o n was scheduled (emphasis s u p p l i e d ) ; 

" ( c ) I f t h e worker has n o t sought m e d i c a l c a r e f o r a p e r i o d 
i n excess o f 28 days, u n l e s s so i n s t r u c t e d by t h e a t t e n d i n g p h y s i 
c i a n , on t h e d a t e t h e worker l a s t sought m e d i c a l c a r e . " (WCD Admin. 
Order 7-1990). 

We f i n d t h a t c l a i m a n t f a l l s w i t h i n t h e e x c e p t i o n s p r o v i d e d i n b o t h subsec
t i o n s . F i r s t , she had good cause f o r f a i l i n g t o a t t e n d b o t h t h e A p r i l 5, 1990 
and t h e May 9, 1990 IME's. D u r i n g t h e t i m e i n q u e s t i o n , c l a i m a n t was e x p e r i e n c 
i n g a p r o b l e m pregnancy marked by f o u r h o s p i t a l i z a t i o n s f o r p r e m a t u r e l a b o r . 
( T r . 2 7 ) . C l a i m a n t c r e d i b l y t e s t i f i e d t h a t she was un a b l e t o a t t e n d t h e A p r i l 
IME due t o i l l n e s s . ( T r . 29, 3 0 ) . Claimant n o t i f i e d t h e m e d i c a l examiner and 
t h e c l a i m s p r o c e s s o r t h a t she was unable t o a t t e n d . ( T r . 3 0 ) . T h i s IME was 
r e s c h e d u l e d f o r May 9, 1990. Dr. Simpson, one o f c l a i m a n t ' s t r e a t i n g o b s t e t r i 
c i a n s , c o n f i n e d c l a i m a n t t o bed r e s t from A p r i l 27, 1990 t o June 1, 1990 f o r 
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m e d i c a l reasons r e l a t e d t o premature l a b o r . (Ex. 9A). C l a i m a n t n o t i f i e d t h e 
m e d i c a l examiner t h a t she would n o t be a b l e t o a t t e n d t h e e x a m i n a t i o n due t o 
h e a l t h p r o b l e m s . ( T r . 30, 3 1 ) . On t h i s r e c o r d , we f i n d t h a t c l a i m a n t ' s h e a l t h 
p r oblems c o n s t i t u t e d good cause f o r her f a i l u r e t o a t t e n d t h e IME's. 

Second, c l a i m a n t ' s t e s t i m o n y and t h e m e d i c a l e v i d e n c e e s t a b l i s h t h a t 
c l a i m a n t d i d n o t seek m e d i c a l c a r e f o r her compensable back c o n d i t i o n based on 
i n s t r u c t i o n s f r o m her p h y s i c i a n s . At c l a i m c l o s u r e , c l a i m a n t ' s a t t e n d i n g p h y s i 
c i a n was Dr. Homer, c h i r o p r a c t o r . P r i o r t o c l a i m c l o s u r e , c l a i m a n t l a s t t r e a t e d 
w i t h Dr. Homer on A p r i l 13, 1990 and l a s t a t t e n d e d p h y s i c a l t h e r a p y p r e s c r i b e d 
by Dr. Homer on A p r i l 23, 1990. (Exs. 5AAA, 6A). C l a i m a n t c r e d i b l y t e s t i f i e d 
t h a t Dr. Homer d i d n o t want t o t r e a t her u n t i l a f t e r her d e l i v e r y . ( T r . 4 3 ) . 
T h i s t e s t i m o n y i s s u p p o r t e d by Dr. Simpson's o r d e r o f bed r e s t as o f A p r i l 27, 
1990. (Ex. 9A). We f i n d t h a t , a t c l a i m c l o s u r e , c l a i m a n t was i n s t r u c t e d by her 
p h y s i c i a n s , i n c l u d i n g Dr. Homer, t o t e m p o r a r i l y d i s c o n t i n u e t r e a t m e n t o f h e r 
back c o n d i t i o n due t o her o t h e r h e a l t h problems. Thus, f o r m e r OAR 436-30-035(7) 
does n o t a p p l y i n t h i s case. 

We t u r n now t o t h e m e d i c a l e v i d e n c e r e l a t i n g t o t h e i s s u e o f c l a i m a n t ' s 
m e d i c a l s t a t i o n a r y s t a t u s a t c l a i m c l o s u r e . On October 5, 1989, t h e Western 
M e d i c a l C o n s u l t a n t s examined c l a i m a n t and op i n e d t h a t she was n o t m e d i c a l l y 
s t a t i o n a r y b u t t h a t "she w i l l p r o b a b l y be s t a t i o n a r y i n two months." (Ex. 3A-3, 
- 4 ) . The C o n s u l t a n t s d i d n o t reexamine c l a i m a n t and t h e i r s t a t e m e n t r e g a r d i n g 
f u t u r e p r e d i c t i o n s does n o t e s t a b l i s h a m e d i c a l l y s t a t i o n a r y s t a t u s . See V o l k 
v. SAIF, 73 Or App 643, 646 ( 1 9 8 5 ) ; Edward B. C a s t r o , 44 Van N a t t a 362 ( 1 9 9 2 ) ; 
L l o y d F i s h e r , 41 Van N a t t a 1694 (1989). 

The employer argues t h a t t h e v a r i o u s t i m e s t h a t c l a i m a n t was r e l e a s e d t o 
m o d i f i e d o r r e g u l a r work e s t a b l i s h t h a t she was m e d i c a l l y s t a t i o n a r y . We d i s 
a gree. A l t h o u g h a r e l e a s e t o work may a f f e c t t e m p o r a r y d i s a b i l i t y b e n e f i t s , i t 
does n o t a f f e c t a w o r k e r ' s m e d i c a l l y s t a t i o n a r y s t a t u s . 

I n t h e same r e g a r d , we f i n d t h a t Dr. Homer's r e p o r t d a t e d J a n u a r y 12, 1990 
addresses c l a i m a n t ' s a b i l i t y t o r e t u r n t o work, r a t h e r t h a n her m e d i c a l l y s t a 
t i o n a r y s t a t u s . (Ex. 5C). He r e q u e s t e d t h a t c l a i m a n t " not r e t u r n t o work u n t i l 
h e r c o n d i t i o n i s more s t a b l e " and concluded t h a t t h i s "may [ n o t ] be u n t i l F ebru
a r y 1990." (Ex. 5C) . I n a d d i t i o n t o r e l a t i n g t o c l a i m a n t ' s a b i l i t y t o r e t u r n 
t o work, t h i s s t a t e m e n t i n v o l v e s a f u t u r e p r e d i c t i o n , w h i c h w o u l d n o t e s t a b l i s h 
a m e d i c a l l y s t a t i o n a r y s t a t u s . See V o l k v. SAIF, s u p r a ; Edward B. C a s t r o . 
s u p r a ; L l o y d F i s h e r , s u p ra. 

Dr. Pomerleau, c h i r o p r a c t o r , t r e a t e d c l a i m a n t p r i o r t o and a f t e r t h e work 
i n j u r y . She remained c l a i m a n t ' s a t t e n d i n g p h y s i c i a n u n t i l h er r e t i r e m e n t some
t i m e around November 1989. She r e f e r r e d c l a i m a n t t o Dr. Guyer, o r t h o p e d i s t , who 
o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f October 3 1 , 1989. (Ex. 4 - 2 ) . 

Dr. Pomerleau d i s c u s s e d c l a i m a n t ' s e x a m i n a t i o n w i t h Dr. Guyer and s t a t e d 
t h a t " [ m j e d i c a l l y he [Guyer] f e l t she i s s t a b l e meaning she has t o l e a r n t o d e a l 
w i t h t h e p a i n o f h e a l i n g . " (Ex. 5-2). Dr. Pomerleau a l s o o p i n e d t h a t t h r o u g h 
c o n t i n u e d e x e r c i s e and s t r e n g t h e n i n g , c l a i m a n t ' s c o n d i t i o n s h o u l d r e t u r n t o her 
p r e - i n j u r y s t a t u s . (Ex. 5-2). Thus, Dr. Pomerleau was o f t h e o p i n i o n t h a t 
c l a i m a n t ' s c o n d i t i o n would improve w i t h t r e a t m e n t . 

As o f c l a i m c l o s u r e , t h e r e c o r d c o n t a i n s no o t h e r r e p o r t s r e g a r d i n g c l a i m 
a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s . The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o 
t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n ; however, i t w i l l n o t so d e f e r when 
t h e r e a r e p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 
814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, w i t h d r a w n on o t h e r g r o u n d s , 37 
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Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . Here," t h e r e a r e no 
p e r s u a s i v e reasons n o t t o d e f e r t o t h e o p i n i o n o f Dr. Pomerleau. 

F u r t h e r m o r e , Dr. Pomerleau's o p i n i o n i s s u p p o r t e d by a l a t e r o p i n i o n f r o m 
Dr. Guyer. C l a i m a n t was u nable t o c o n t i n u e her e x e r c i s e and s t r e n g t h e n i n g p r o 
gram due t o h e r p r o b lem pregnancy. (Exs. 6B, 9A, 12A, 1 5 ) . Her c h i l d was b o r n 
i n J u l y 1990 and she sought t r e a t m e n t f o r her compensable back c o n d i t i o n a g a i n 
i n September 1990. (Ex. 12A). Due t o t h e 1990 amendments r e s t r i c t i n g c h i r o 
p r a c t o r s f r o m a c t i n g as a t t e n d i n g p h y s i c i a n s , Dr. Guyer e v e n t u a l l y became her 
a t t e n d i n g p h y s i c i a n . C l a i m a n t p a r t i c i p a t e d i n an e x e r c i s i n g and s t r e n g t h e n i n g 
program i n November 1990. When Dr. Guyer n e x t saw c l a i m a n t on December 3, 1990, 
he f o u n d h e r t o be m e d i c a l l y s t a t i o n a r y . (Ex. 1 7 ) . S i g n i f i c a n t l y , i n response 
t o an i n q u i r y f r o m t h e employer's a t t o r n e y , Dr. Guyer c r o s s e d o u t h i s p r i o r 
s t a t e m e n t t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on October 3 1 , 1989 and r e 
s t a t e d t h a t her m e d i c a l l y s t a t i o n a r y d a t e was December 3, 1990. (Ex. 1 8 ) . 

On t h i s r e c o r d , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h a t she was n o t 
m e d i c a l l y s t a t i o n a r y when her c l a i m was c l o s e d . 

Temporary D i s a b i l i t y 

Because t h e R eferee a f f i r m e d t h e D e t e r m i n a t i o n Order, he d i d n o t address 
c l a i m a n t ' s p r o c e d u r a l e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s . C l a i m a n t 
argues t h a t a p p l i c a t i o n o f t h e 1990 amendments i n d e t e r m i n i n g her p r o c e d u r a l en
t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s would produce abs u r d r e s u l t s . There
f o r e , she argues t h a t , under t h e law i n e f f e c t p r i o r t o t h e 1990 amendments, she 
i s p r o c e d u r a l l y e n t i t l e d t o t h e c o n t i n u e d payment o f t e m p o r a r y d i s a b i l i t y u n t i l 
she i s b o t h r e l e a s e d t o r e t u r n t o r e g u l a r work and i s m e d i c a l l y s t a t i o n a r y . 
F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592, 595 on r e c o n , 93 Or App 
103 ( 1 9 8 8 ) , r e v den 307 Or 236 (1988). 

We d i s a g r e e t h a t t h e law i n e f f e c t p r i o r t o t h e 1990 amendments a p p l i e s i n 
t h i s case. I n Rocky L. Coble, 43 Van N a t t a 1907 ( 1 9 9 1 ) , we f o u n d n o t h i n g anoma
l o u s i n a d e c i s i o n by t h e l e g i s l a t u r e t o a p p l y amended ORS 656.268(3) r e t r o a c 
t i v e l y t o a l l e x i s t i n g c l a i m s , t h e r e b y r e q u i r i n g t h e i n s u r e r ' s l i a b i l i t y t o be 
d e t e r m i n e d by t h e amended s t a t u t e . 

ORS 656.268(3) p r o v i d e s t h a t temporary t o t a l d i s a b i l i t y s h a l l c o n t i n u e un
t i l w h i c h e v e r o f t h r e e e v e n t s f i r s t o c c u r s . Those e v e n t s a r e : (1) t h e worker 
r e t u r n s t o r e g u l a r o r m o d i f i e d employment; (2) t h e a t t e n d i n g p h y s i c i a n g i v e s t h e 
w o r k e r a w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r employment; o r (3) t h e a t t e n d i n g 
p h y s i c i a n g i v e s t h e worker a w r i t t e n r e l e a s e t o r e t u r n t o m o d i f i e d employment, 
such employment i s o f f e r e d i n w r i t i n g t o t h e worker and t h e w o r k e r f a i l s t o be
g i n such employment. See ORS 6 5 6 . 2 6 8 ( 3 ) ( a ) , ( b ) , and ( c ) . 

Here, on November 10, 1989, Dr. Pomerleau r e l e a s e d c l a i m a n t f o r l i g h t d u t y 
work f o r two weeks, t h e n r e g u l a r d u t i e s . (Ex. 5-2). On t h i s b a s i s , we f i n d 
t h a t c l a i m a n t was r e l e a s e d t o r e g u l a r work as o f November 25, 1989. Thus, t h e 
e m p l oyer's p r o c e d u r a l o b l i g a t i o n t o pay temporary d i s a b i l i t y ended as o f Novem
b e r 25, 1989. However, on December 22, 1989, Dr. Homer r e l e a s e d c l a i m a n t f r o m 
work u n t i l F e b r u a r y 12, 1990. (Ex. 5B). T h i s r e l e a s e r e i n s t a t e d t h e employer's 
o b l i g a t i o n t o pay t e m p o r a r y t o t a l d i s a b i l i t y . ORS 656.210. Dr. Homer a p p l i e d 
no r e s t r i c t i o n s upon c l a i m a n t ' s r e l e a s e t o work a f t e r F e b r u a r y 12, 1990. On 
t h i s b a s i s , we f i n d t h a t c l a i m a n t was r e l e a s e d t o r e g u l a r work as o f F e b r u a r y 
12, 1990. The r e c o r d c o n t a i n s no o t h e r r e l e a s e from work. 

These r e l e a s e s t o r e g u l a r work are e v i d e n c e t h a t c l a i m a n t was no l o n g e r 
d i s a b l e d due t o her compensable i n j u r y . T h i s evidence can be r e b u t t e d a t c l a i m 
c l o s u r e when s u b s t a n t i v e e n t i t l e m e n t t o t emporary d i s a b i l i t y i s d e t e r m i n e d . 
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N e v e r t h e l e s s , w h i l e t h e c l a i m remains i n open s t a t u s , c l a i m a n t i s no l o n g e r p r o 
c e d u r a l l y e n t i t l e d t o t e m p o r a r y d i s a b i l i t y once she i s r e l e a s e d t o r e g u l a r work. 
ORS 6 5 6 . 2 6 8 ( 3 ) ( b ) ; Thomas W. Lundv, 43 Van N a t t a 2307 ( 1 9 9 1 ) . A c c o r d i n g l y , t h e 
employer was n o t p r o c e d u r a l l y o b l i g a t e d t o pay t e m p o r a r y d i s a b i l i t y f r o m Novem
ber 25, 1989 t o December 2 1 , 1989. The employer was o b l i g a t e d t o pay t e m p o r a r y 
d i s a b i l i t y f r o m December 22, 1989 u n t i l February 12, 1990 based on Dr. Homer's 
r e l e a s e f r o m work. The employer's p r o c e d u r a l o b l i g a t i o n t o pay t e m p o r a r y t o t a l 
d i s a b i l i t y compensation ended a g a i n on February 12, 1990. 

Because we have conclu d e d t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d , we 
do n o t address t h e q u e s t i o n o f c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . 

P e n a l t i e s 

The R e f e r e e assessed p e n a l t i e s p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) based i n 
p a r t on t h e employer's unreasonable conduct i n u n i l a t e r a l l y t e r m i n a t i n g tempo
r a r y d i s a b i l i t y b e n e f i t s as o f November 27, 1989. Given o u r f i n d i n g s r e g a r d i n g 
t h e e m p loyer's p r o c e d u r a l o b l i g a t i o n t o pay t e m p o r a r y d i s a b i l i t y c ompensation, 
we f i n d t h a t t h e employer was n o t unreasonable i n t e r m i n a t i n g t e m p o r a r y d i s a b i l 
i t y b e n e f i t s as o f November 27, 1989. 

However, t h e employer was unreasonable i n f a i l i n g t o r e i n s t a t e t h e s e bene
f i t s d u r i n g c l a i m a n t ' s r e l e a s e from work as a u t h o r i z e d by Dr. Homer. T h e r e f o r e , 
we a d j u s t t h e p e r i o d o f t h e p e n a l t y t o i n c l u d e o n l y t h e amounts due f r o m Decem
b e r 22, 1989 t o F e b r u a r y 12, 1990, l e s s amounts r e c e i v e d t h r o u g h a c t u a l e a r n 
i n g s . 

A t t o r n e y Fees 

C l a i m a n t argues t h a t she i s e n t i t l e d t o an a t t o r n e y f e e f o r p r e v a i l i n g a t 
h e a r i n g on t h e employer's c r o s s - a p p e a l r e g a r d i n g i t s c o n t e n t i o n t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y as o f November 10, 1989. We agree. 

The employer r e q u e s t e d an e a r l i e r m e d i c a l l y s t a t i o n a r y d a t e t h a n t h e one 
s p e c i f i e d i n t h e D e t e r m i n a t i o n Order. Such a f i n d i n g would have r e s u l t e d i n r e 
duced t e m p o r a r y d i s a b i l i t y b e n e f i t s . Claimant p r e v a i l e d o v e r t h i s r e q u e s t i n 
t h a t t h e R e f e r e e a f f i r m e d t h e D e t e r m i n a t i o n Order. F u r t h e r m o r e , t h e employer 
made t h e same c r o s s - r e q u e s t on Board r e v i e w . We have f o u n d t h a t c l a i m a n t ' s 
c l a i m was p r e m a t u r e l y c l o s e d . C l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e 
p u r s u a n t t o ORS 656.382(2) f o r p r e v a i l i n g over t h e employer's c r o s s - a p p e a l s a t 
h e a r i n g and on r e v i e w . See Kordon v. Mercer I n d u s t r i e s , 308 Or 290, 295-96 
( 1 9 8 9 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e employer's c r o s s - a p p e a l s i s 
$1,500, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by t h e h e a r 
i n g r e c o r d and c l a i m a n t ' s r e p l y b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

Inasmuch as o u r f i n d i n g o f premature c l o s u r e w i l l r e s u l t i n i n c r e a s e d tem
p o r a r y d i s a b i l i t y b e n e f i t s , we conclude t h a t c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o 
an a t t o r n e y f e e p a y a b l e f r o m t h i s i n c r e a s e d compensation. ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 
438-15-055; E a r l F. C h i l d e r s , 40 Van N a t t a 481, 485 ( 1 9 8 8 ) . C o n s e q u e n t l y , we 
award c l a i m a n t ' s c o u n s e l 25 p e r c e n t o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y bene
f i t s c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. T h i s award i s i n a d d i t i o n t o 
t h e assessed f e e awarded above. Dianne M. Bacon, 43 Van N a t t a 1930 ( 1 9 9 1 ) . 
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The R e f e r e e ' s o r d e r d a t e d A p r i l 12, 1991, as r e c o n s i d e r e d May 28, 1991, i s 
r e v e r s e d i n p a r t , m o d i f i e d i n p a r t , and a f f i r m e d i n p a r t . The June 25, 1990 
D e t e r m i n a t i o n Order i s s e t a s i d e as premature. The c l a i m i s remanded t o t h e 
s e l f - i n s u r e d employer f o r f u r t h e r p r o c e s s i n g . I n l i e u o f t h e t e m p o r a r y d i s a b i l 
i t y awarded by t h e Referee, c l a i m a n t i s awarded te m p o r a r y t o t a l d i s a b i l i t y f r o m 
December 22, 1989 t o Februar y 12, 1990. I n l i e u o f t h e p e n a l t y awarded by t h e 
R e f e r e e , c l a i m a n t i s awarded a p e n a l t y o f 25 p e r c e n t o f t h e t e m p o r a r y d i s a b i l i t y 
due f r o m December 22, 1989 t o February 12, 1990. T h i s p e n a l t y i s t o be d i v i d e d 
e q u a l l y between c l a i m a n t and her a t t o r n e y . That p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f May 9, 1990 i s r e v e r s e d . The r e 
mainder o f t h e Referee's o r d e r i s a f f i r m e d . I n l i e u o f t h e R e f e r e e ' s a t t o r n e y 
f e e award, c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e a t t o r n e y f e e o f : (1) 25 
p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed 
$3,800, p a y a b l e d i r e c t l y t o c l a i m a n t ' s c o u n s e l ; and (2) $1,500 f o r s e r v i c e s a t 
h e a r i n g and on r e v i e w r e g a r d i n g t h e employer's c r o s s - a p p e a l , p a y a b l e by t h e em
p l o y e r . 

May 20. 1992 C i t e as 44 Van N a t t a 987 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LEROY C. AMES, Claimant 
WCB Case No. 90-21344 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

Cummins, Brown, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Hooton and Brazeau. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
Baker's o r d e r t h a t : (1) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y 
award f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g f r o m 15 p e r c e n t (22.5 de
g r e e s ) , as awarded by a January 14, 1988 Amended Order on S t i p u l a t i o n , t o 45 
p e r c e n t (67.5 d e g r e e s ) ; and (2) found t h a t t h e i n c r e a s e d s c h e d u l e d permanent 
d i s a b i l i t y award was t o be p a i d a t t h e r a t e o f $305 per degree. C l a i m a n t c r o s s -
r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r t h a t : (1) d i d n o t i n c r e a s e 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f 
t h e l e f t l e g , whereas t h e January 14, 1988 Amended Order on S t i p u l a t i o n had 
awarded a t o t a l o f 30 p e r c e n t (45 degrees) f o r t h e l e f t l e g ; and (2) d i d n o t 
award an o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e . On r e v i e w , t h e i s s u e s a r e e x t e n t o f 
sc h e d u l e d permanent d i s a b i l i t y , r a t e o f scheduled permanent d i s a b i l i t y and 
a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r r e g a r d i n g t h e e x t e n t and r a t e o f 
permanent d i s a b i l i t y i s s u e s , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . We m o d i f y t h e 
o r d e r r e g a r d i n g t h e a t t o r n e y f e e i s s u e . 

The p r i m a r y i s s u e on r e v i e w i s e x t e n t o f scheduled permanent d i s a b i l i t y . 
W i t h r e g a r d t o c l a i m a n t ' s r i g h t k n e e / l e g , n e i t h e r p a r t y d i s p u t e s t h a t c l a i m a n t 
i s e n t i t l e d t o t h e 27 p e r c e n t scheduled permanent d i s a b i l i t y awarded by t h e Ref
e r e e under t h e s t a n d a r d s . We t h e r e f o r e accept t h o s e v a l u e s and d i s c u s s o n l y 
c l a i m a n t ' s e n t i t l e m e n t t o an award " o u t s i d e " t h e s t a n d a r d s . 

A s c h e d u l e d d i s a b i l i t y r a t i n g o u t s i d e t h e s t a n d a r d s must be s u p p o r t e d by 
c l e a r and c o n v i n c i n g e v i d e n c e . ORS 656.283(7). "Clear and c o n v i n c i n g e v i d e n c e " 
means t h a t t h e t r u t h o f t h e f a c t s i s h i g h l y p r o b a b l e . The ev i d e n c e must be f r e e 
f r o m c o n f u s i o n , f u l l y i n t e l l i g i b l e and d i s t i n c t . R i l e y H i l l G e n e r a l C o n t r a c t o r , 



988 Lerov C. Ames, 44 Van N a t t a 987 (1992) 

I n c . v. Tandy Corp., 303 Or 390, 407 ( 1 9 8 7 ) . I n e x a m i n i n g f o r c l e a r and con
v i n c i n g e v i d e n c e , t h e r e c o r d i s viewed as a whole. Thomas L. Swanqer, 42 Van 
N a t t a 887 ( 1 9 9 0 ) . 

We f i n d t h e e v i d e n c e c l e a r and c o n v i n c i n g i n s u p p o r t o f an 18 p e r c e n t 
award o u t s i d e t h e s t a n d a r d s . I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t i t i s 
u n d i s p u t e d t h a t c l a i m a n t has b i l a t e r a l c h ondromalacia ( s o f t e n i n g o f a r t i c u l a r 
c a r t i l a g e ) and t h a t c h ondromalacia i s n o t r a t a b l e under t h e s t a n d a r d s . The f a c t 
t h a t t h e s t a n d a r d s o m i t an impairment v a l u e f o r c h o n d r o m a l a c i a i s n o t s u f f i c i e n t 
i n and o f i t s e l f t o e s t a b l i s h c l e a r and c o n v i n c i n g e v i d e n c e when a c l a i m a n t i s 
s u f f e r i n g f r o m c h o n d r o m a l a c i a Wilma L. Emerich, 44 Van N a t t a 203, 204 ( 1 9 9 2 ) . 
N e v e r t h e l e s s , h e r e , t h e r e c o r d c o n t a i n s more t h a n a d i a g n o s i s o f c h o n d r o m a l a c i a . 
S p e c i f i c a l l y , we n o t e t h e o p i n i o n o f Dr. Freudenberg, t r e a t i n g p h y s i c i a n , t o t h e 
e f f e c t t h a t c l a i m a n t s u f f e r s 45 p e r c e n t impairment o f t h e r i g h t l e g . 
Freudenberg's c o n c l u s i o n i n t h i s r e g a r d i s based on h i s e x p e r t o p i n i o n c o n c e r n 
i n g c l a i m a n t ' s l o s s o f r i g h t knee f u n c t i o n and h i s worsened c h o n d r o m a l a c i a . 
(See Exs. 5 1 , 55-20-22). Pursuant t o a r i g h t knee e x a m i n a t i o n , Freudenberg 
s p e c i f i c a l l y o p i n e d t h a t c l a i m a n t ' s " p h y s i c a l c a p a c i t i e s a r e q u i t e l i m i t e d : He 
can o n l y w a l k f o r about 15 minutes and s t a n d f o r about 30 m i n u t e s . " (Ex. 5 1 - 2 ) . 
I n a d d i t i o n , we a r e persuaded by c l a i m a n t ' s c r e d i b l e t e s t i m o n y r e g a r d i n g h i s 
a b i l i t y t o use h i s r i g h t knee. He has c o n s t a n t r i g h t knee p a i n and cannot 
k n e e l , c l i m b l a d d e r s , o r l i f t any w e i g h t . (See T r . 9-16). C o n s i d e r i n g t h i s 
e v i d e n c e , and t h e r e c o r d as a whole, we conclude t h a t c l a i m a n t has e s t a b l i s h e d 
e n t i t l e m e n t t o an 18 p e r c e n t award o u t s i d e t h e s t a n d a r d s , f o r i n j u r y - r e l a t e d 
l o s s o f use o r f u n c t i o n o f h i s r i g h t knee. 

Because t h e Referee awarded a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y com
p e n s a t i o n , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an o u t - o f - c o m p e n s a t i o n a t t o r n e y 
f e e . OAR 4 38-15-040(1). I n a d d i t i o n , c l a i m a n t i s e n t i t l e d t o an assessed 
a t t o r n e y f e e f o r p r e v a i l i n g on t h e s e l f - i n s u r e d employer's r e q u e s t f o r r e v i e w . 
ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e e x t e n t o f r i g h t k n e e / l e g d i s a b i l i t y 
and r a t e o f s c h e d u l e d d i s a b i l i t y i s s u e s i s $800, t o be p a i d by t h e s e l f - i n s u r e d 
employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e s (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 7, 1991 i s m o d i f i e d i n p a r t and a f f i r m e d i n 
p a r t . The o r d e r i s m o d i f i e d so t h a t c l a i m a n t ' s c o u n s e l i s awarded 2 5 p e r c e n t o f 
t h e i n c r e a s e d compensation c r e a t e d by t h e Referee's o r d e r , n o t t o exceed $2,800. 
The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . C l a i m a n t ' s c o u n s e l i s awarded an as
sessed f e e o f $800 f o r p r e v a i l i n g on t h e s e l f - i n s u r e d employer's r e q u e s t f o r r e 
v i e w r e g a r d i n g t h e e x t e n t and r a t e o f permanent d i s a b i l i t y i s s u e s . 
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I n t h e M a t t e r o f t h e Compensation o f 
PAUL D. O'NEAL, Claimant 
WCB Case No. 91-03408 

ORDER ON REVIEW 
P o z z i , e t a l . , C l aimant A t t o r n e y s 

Susan D. Ebner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members K i n s l e y , Brazeau and Hooton. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Bethlahmy's o r d e r t h a t : (1) d i r e c t e d i t t o pay c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y award a t t h e r a t e o f $305 per degree; and (2) assessed a p e n a l t y f o r 
SAIF's a l l e g e d l y u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. C l a i m 
a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o award a 
s e p a r a t e a t t o r n e y f e e p u r s u a n t t o ORS 656.382(1). On r e v i e w , t h e i s s u e s a r e t h e 
r a t e o f s c h e d u l e d permanent d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m 
i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND REASONING 

Rate o f Scheduled D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e r a t e o f sc h e d u l e d 
d i s a b i l i t y as s e t f o r t h i n t h e Referee's o r d e r . A l a n G. H e r r o n , 43 Van N a t t a 
267, on r e c o n 43 Van N a t t a 1097 (1991). 

P e n a l t i e s 

The R e f e r e e assessed a p e n a l t y f o r SAIF's a l l e g e d l y u n r e a s o n a b l e r e f u s a l 
t o pay s c h e d u l e d permanent d i s a b i l i t y a t $305 per degree. We r e v e r s e . 

I n p a y i n g c l a i m a n t ' s award o f scheduled d i s a b i l i t y a t t h e r a t e o f $100 per 
degree, SAIF r e l i e d on former OAR 436-35-010(5)(Temp.), wh i c h p r o v i d e d t h a t t h e 
i n c r e a s e d award o f $305 per scheduled degree a p p l i e s o n l y t o i n j u r i e s s u s t a i n e d 
on o r a f t e r May 1, 1990. A l t h o u g h our d e c i s i o n i n Herron e x p r e s s l y gave no 
e f f e c t t o t h a t r u l e , we d i d n o t d e c l a r e t h e r u l e i n v a l i d . Inasmuch as SAIF has 
c o m p l i e d w i t h a v a l i d a d m i n i s t r a t i v e r u l e , we do n o t f i n d i t s a c t i o n s t o have 
been u n r e a s o n a b l e . A c c o r d i n g l y , no p e n a l t y i s w a r r a n t e d . Mary E. Weaver, 43 
Van N a t t a 2618 ( 1 9 9 1 ) ; John K e l l e r , 38 Van N a t t a 1351 ( 1 9 8 6 ) . 

A t t o r n e y Fee 

We adopt t h e c o n c l u s i o n and r e a s o n i n g c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o 
a s e p a r a t e a t t o r n e y f e e under ORS 656.382(1); as s e t f o r t h i n t h e R e f e r e e ' s 
o r d e r . See N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 (1 9 9 1 ) . 

A t t o r n e y Fees on Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e r a t e o f sc h e d u l e d permanent d i s a b i l i t y i s s u e i s $600, t o be p a i d by t h e SAIF 
C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
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t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 17, 1992 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t assessed a p e n a l t y a g a i n s t 
t h e SAIF C o r p o r a t i o n i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . For 
s e r v i c e s on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $600, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 

Board Member Hooton s p e c i a l l y concurring. 

I n A l a n G. H e r r o n , 43 Van N a t t a 267, on recon 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
made a s p e c i f i c f i n d i n g w h i c h seems c o n t r a r y t o t h e p o s i t i o n we have subse
q u e n t l y t a k e n on t h e c l a i m a n t ' s e n t i t l e m e n t t o p e n a l t i e s . I n t h e Order on Re
c o n s i d e r a t i o n i n H e r r o n we c h a r a c t e r i z e d t h e s t a t u t e and t h e a d m i n i s t r a t i v e r u l e 
as f o l l o w s : 

"That p o r t i o n o f 1990 Oregon Laws, Ch. 2 w h i c h i s here under 
c o n s i d e r a t i o n i s a p r o v i s i o n w r i t t e n i n p r e c i s e t e r m s and w h i c h i s 
c l e a r l y meant t o be a complete e x p r e s s i o n o f l e g i s l a t i v e i n t e n t w i t h 
r e g a r d t o when t h e amendments became o p e r a t i v e and t o w h i c h c l a i m s 
t h e 1990 A c t a p p l i e s . W i t h r e s p e c t t o such l e g i s l a t i o n , an a d m i n i s 
t r a t i v e agency has no a u t h o r i t y t o i n t e r p r e t o r complete t h e s t a t e d 
l e g i s l a t i v e p o l i c y . " 43 Van N a t t a @ 1103. 

I n h i s r e q u e s t t h a t we assess a p e n a l t y f o r SAIF's f a i l u r e t o pay a t t h e c o r r e c t 
r a t e , c l a i m a n t asks whether we r e a l l y meant what we s a i d . 

I f t h e l e g i s l a t i v e e x p r e s s i o n r e a l l y i s " p r e c i s e " and " c l e a r " such t h a t 
t h e Department l a c k s a u t h o r i t y t o "complete" t h e e x p r e s s i o n o f l e g i s l a t i v e p o l 
i c y , t h e i n s u r e r must be bound by t h a t p r e c i s e and c l e a r e x p r e s s i o n r e g a r d l e s s 
o f any c o n t r a r y a d m i n i s t r a t i v e r u l e . The u l t i m a t e a u t h o r i t y on a l l q u e s t i o n s 
r e g a r d i n g t h e Workers' Compensation Act i s , n e c e s s a r i l y , t h e A c t i t s e l f . 

The A c t p r o v i d e s a p r o c e d u r e under which t h e i n s u r e r can p r o t e c t i t s i n 
t e r e s t w h i l e t h e Board's i n t e r p r e t a t i o n o f S e c t i o n 54 remains i n l i t i g a t i o n be
f o r e t h e a p p e l l a t e c o u r t s o f t h i s s t a t e . ORS 656.313(1) p r o v i d e s a s t a y o f com
p e n s a t i o n i f t h e i n s u r e r r e q u e s t s r e v i e w . I f t h e i n s u r e r b e l i e v e s t h a t i t s 
o b l i g a t i o n t o pay a t t h e r a t e o f $305 per degree i s i n d o u b t , i t o ught t o be r e 
q u i r e d t o i n i t i a t e a r e v i e w from t h e D e t e r m i n a t i o n Order o r N o t i c e o f C l o s u r e , 
and t h e subsequent Order on R e c o n s i d e r a t i o n p r o t e c t i n g t h a t i n t e r e s t . By i g n o r 
i n g t h e p r o c e d u r e p r o v i d e d i n ORS 656.313(1) we are r e q u i r i n g c l a i m a n t s t o s u r 
r e n d e r t o t h e i r a t t o r n e y 25 p e r c e n t o f an e n t i t l e m e n t p r o v i d e d by t h e s t a t u t e i n 
e v e r y s c h e d u l e d d i s a b i l i t y case o n l y t o p r o t e c t t h e i n s u r e r ' s i n t e r e s t t o a r e 
v i e w o f i t s s t a t u t o r y o b l i g a t i o n , b u t w i t h o u t r e q u i r i n g t h e i n s u r e r t o i n i t i a t e 
t h a t r e v i e w o r r e q u e s t t h a t p r o t e c t i o n . The i n s u r e r ought t o be r e q u i r e d t o 
assume t h e r e s p o n s i b i l i t y f o r r e q u e s t i n g r e v i e w . 

I w o u l d f i n d t h a t f a i l u r e t o pay an award a t t h e s t a t u t o r i l y p r e s c r i b e d 
r a t e , i n r e l i a n c e upon an a d m i n i s t r a t i v e r u l e we have a l r e a d y d e t e r m i n e d t o be 
u l t r a v i r e s , w i t h o u t t a k i n g t h e s t e p s p r e s c r i b e d by s t a t u t e t o p e r f e c t r e v i e w 
and s t a y compensation i s an unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n e n t i t l i n g c l a i m a n t t o p e n a l t i e s as a m a t t e r o f law. 

I acknowledge t h a t t h e Board has t a k e n a c o n t r a r y p o s i t i o n i n p r i o r d e c i 
s i o n s . See Mary E. Weaver, 43 Van N a t t a 2618 ( 1 9 9 1 ) . So l o n g as t h e m a j o r i t y 
o f t h e Board c o n t i n u e s t o s u p p o r t t h a t d e c i s i o n , d e s p i t e t h e a p p a r e n t 
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c o n t r a d i c t i o n w i t h t h e p r i n c i p l e s espoused i n Herron, s t a r e d e c i s i s r e q u i r e s 
t h a t I a p p l y i t , and I w i l l . I f , however, t h e Board s h o u l d d e c i d e t o r e v i s i t 
t h e q u e s t i o n , I would o v e r r u l e Weaver and i t s progeny and assess, a t t h e v e r y 
l e a s t , a p e n a l t y o f 25 p e r c e n t o f t h e u n p a i d compensation due p u r s u a n t t o ORS 
656 . 2 6 2 ( 1 0 ) . 

May 20, 1992 C i t e as 44 Van N a t t a 991 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES M. PUMPELLY, Claimant 

WCB Case No. 90-18229 
ORDER ON REVIEW 

Bla c k e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Brazeau. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back 
c o n d i t i o n ; and (2) assessed an a t t o r n e y f e e f o r t h e employer's a l l e g e d l y u n r e a 
s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. On r e v i e w , t h e i s s u e s a r e 
a g g r a v a t i o n and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d a compensable aggrava
t i o n c l a i m and s e t a s i d e t h e employer's d e n i a l . We agree and adopt h i s c o n c l u 
s i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

As amended, ORS 656.273(1) p r o v i d e s , i n p a r t : 

" A f t e r t h e l a s t award o r arrangement o f compensation, an i n 
j u r e d w o r k e r i s e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g medi
c a l s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t i n g f r o m t h e o r i g i n a l 
i n j u r y . A worsened c o n d i t i o n r e s u l t i n g f rom t h e o r i g i n a l i n j u r y i s 
e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . 
However, i f t h e major c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n 
i s an i n j u r y n o t o c c u r r i n g w i t h i n t h e course and scope o f employ
ment, t h e w o r s e n i n g i s n o t compensable." 

On r e v i e w , t h e employer does n o t d i s p u t e t h a t c l a i m a n t ' s c o n d i t i o n has 
worsened. I t argues, however, t h a t t h e worsening i s n o t compensable, because 
t h e m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t t h e major c o n t r i b u t i n g cause o f t h e wors
e n i n g o f h i s c o n d i t i o n were two o f f - t h e - j o b i n c i d e n t s . I t r e l i e s on t h e l a n 
guage o f ORS 65 6 . 2 7 3 ( 1 ) , w h i c h p r o v i d e s t h a t a wo r s e n i n g i s n o t compensable " i f 
t h e m a j o r c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n i s an i n j u r y n o t o c c u r 
r i n g w i t h i n t h e course and scope o f employment." 

The employer misreads t h e s t a t u t e . ORS 656.273(1) s p e c i f i c a l l y p r o v i d e s 
t h a t a w o r s e n i n g i s n o t compensable i f an o f f - t h e - j o b i n j u r y i s " t h e m a j o r con
t r i b u t i n g cause t h e worsened c o n d i t i o n . " (Emphasis s u p p l i e d . ) As n o t e d by 
c l a i m a n t , t h e noun " c o n d i t i o n " d e f i n e s t h e u n d e r l y i n g i n j u r y o r p r o c e s s t h a t i s 
compensable. The a d j e c t i v e "worsened" i s a m o d i f i e r . A c c o r d i n g l y , t h e q u e s t i o n 
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i s n o t wh e t h e r an o f f - t h e - j o b i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e 
w o r s e n i n g ( i . e . , t h e e x a c e r b a t i o n i t s e l f ) , b u t whether t h a t i n j u r y i s t h e major 
c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n ( i . e . , c l a i m a n t ' s c o n d i t i o n a f t e r 
t h e e x a c e r b a t i o n ) . See Kassahn v. P u b l i s h e r ' s Paper Company, 76 Or App 105 
(1985) . 

I n t h i s case, t h e m e d i c a l r e c o r d e s t a b l i s h e s , and t h e employer does n o t 
d i s p u t e , t h a t c l a i m a n t ' s o f f - t h e - j o b i n j u r i e s were a r e l a t i v e l y m i n o r c o n t r i b u t 
i n g f a c t o r t o h i s need f o r a d d i t i o n a l m e d i c a l s e r v i c e s and d i s a b i l i t y , when com
p a r e d t o h i s o r i g i n a l compensable i n j u r y . Given t h o s e f a c t s , we agree w i t h t h e 
R e f e r e e ' s c o n c l u s i o n t h a t t h o s e o f f - t h e - j o b i n j u r i e s do n o t p r e c l u d e t h e f i n d i n g 
t h a t c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n . 

A t t o r n e y Fees 

When e l e c t i v e n e u r o l o g i c a l s u r g e r y i s r e q u e s t e d f o r a compensable c o n d i 
t i o n , an i n s u r e r o r s e l f - i n s u r e d employer may o b t a i n a second o p i n i o n as t o t h e 
need f o r s u r g e r y under OAR 436-10-070(2). Upon r e c e i p t o f t h e second o p i n i o n , 
t h e i n s u r e r s h a l l n o t i f y t h e t r e a t i n g surgeon w i t h i n 72 hours w h e t h e r payment 
w i l l be p r o v i d e d f o r t h e t r e a t m e n t . OAR 436-10-070(3). Because t h e employer 
f a i l e d t o n o t i f y Dr. Dunn whether payment was a u t h o r i z e d f o r t h e proposed 
s u r g e r y w i t h i n 72 hours a f t e r o b t a i n i n g a second o p i n i o n f r o m Dr. Rosenbaum, t h e 
R e f e r e e c o n c l u d e d t h a t t h e employer's a c t i o n s amounted t o t h e u n r e a s o n a b l e r e 
s i s t a n c e t o t h e payment o f compensation and awarded c l a i m a n t ' s a t t o r n e y an 
assessed f e e under ORS 656.382(1). We d i s a g r e e . 

ORS 656.382(1) p r o v i d e s f o r an assessed a t t o r n e y f e e when an i n s u r e r o r 
s e l f - i n s u r e d employer u n r e a s o n a b l y r e s i s t s t h e payment o f compensation. I n t h i s 
case, t h e employer argues t h a t i t s d e l a y i n n o t i f y i n g Dr. Dunn was caused by Dr. 
Rosenbaum's f a i l u r e t o p r o v i d e i n f o r m a t i o n necessary t o d e t e r m i n e w h e t h e r t h e 
proposed s u r g e r y was compensable. A c c o r d i n g l y , i t sought a f o l l o w - u p r e p o r t 
f r o m Dr. Rosenbaum, and n o t i f i e d Dr. Dunn as t o i t s d e c i s i o n once i t r e c e i v e d 
t h e f o l l o w - u p r e p o r t . O b t a i n i n g a complete r e p o r t f r o m Dr. Rosenbaum b e f o r e 
n o t i f y i n g Dr. Dunn i s r e a s o n a b l e . A c c o r d i n g l y , an a t t o r n e y f e e i s n o t war
r a n t e d . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
s e l f - i n s u r e d employer's r e q u e s t f o r r e v i e w . ORS 65 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n 
i n g t h e a g g r a v a t i o n i s s u e i s $850, t o be p a i d by t h e s e l f - i n s u r e d e mployer. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Re f e r e e ' s o r d e r d a t e d June 27, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . The Refe r e e ' s $500 assessed a t t o r n e y f e e f o r t h e employer's a l l e g e d l y 
u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation i s r e v e r s e d . The r e m a i n 
d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y 
i s e n t i t l e d t o an assessed f e e o f $850, t o be p a i d by t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
LYNNETTE D. BARNES, Claimant 

WCB Case Nos. 90-18152, 90-14715, 90-17215 & 90-18151 
ORDER ON REVIEW (REMANDING) 

Olson, e t a l . , C l aimant A t t o r n e y s 
Steve C o t t o n ( S a i f ) , Defense A t t o r n e y 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ( L i b e r t y ) r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f A r b i t r a t o r H a r r i ' s d e c i s i o n w h i c h : (1) u p h e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l e f t knee c o n d i t i o n ; and (2) s e t 
a s i d e L i b e r t y ' s "new i n j u r y " d e n i a l o f t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e 
i s r e s p o n s i b i l i t y . We r e v i e w f o r q u e s t i o n s o f law, ORS 656 . 3 0 7 ( 2 ) , and remand. 

F i n d i n g t h a t t h e r e was no c l e a r evidence t h a t t h e 1990 i n j u r y i n d e p e n 
d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s knee c o n d i t i o n , t h e 
A r b i t r a t o r a p p l i e d t h e r e b u t t a b l e p r e s u m p t i o n s e t f o r t h i n I n d u s t r i a l I n d e m n i t y 
Co. v. Kearns, 70 Or App 583 (1984) and concluded t h a t L i b e r t y was r e s p o n s i b l e . 
We d i s a g r e e . 

We n o t e a t t h e o u t s e t t h a t , f o l l o w i n g c l a i m a n t ' s A p r i l 1 1 , 1990 work i n c i 
d e n t w i t h L i b e r t y ' s i n s u r e d , L i b e r t y d e n i e d c l a i m a n t ' s l e f t knee c l a i m . (Ex. 
35 ) . T h e r e f o r e , SAIF i s t h e o n l y i n s u r e r w i t h an accepted c l a i m . A c c o r d i n g l y , 
t h e Kearns p r e s u m p t i o n i s i n a p p l i c a b l e here. See L i n d a L. Wise, 42 Van N a t t a 
115, 116 ( 1 9 9 0 ) . 

T u r n i n g t o t h e a p p l i c a b l e s t a n d a r d under t h e 1990 amendments t o t h e Work
e r s ' Compensation A c t , we have i n t e r p r e t e d S e c t i o n 4 9(1) o f t h e amended law t o 
mean t h a t , i n cases i n w h i c h an accepted i n j u r y i s f o l l o w e d by an i n c r e a s e i n 
d i s a b i l i t y d u r i n g employment w i t h a l a t e r c a r r i e r , r e s p o n s i b i l i t y r e s t s w i t h t h e 
o r i g i n a l c a r r i e r u n l e s s t h e c l a i m a n t s u s t a i n s an a c t u a l , i n d e p e n d e n t compensable 
i n j u r y d u r i n g a subsequent work exposure. R i c a r d o Vasguez, 43 Van N a t t a 1678 
( 1 9 9 1 ) ; Ronald L. Rushton, 44 Van N a t t a 124 (19 9 2 ) . Thus, i n t h i s case, SAIF, 
as t h e l a s t i n s u r e r a g a i n s t which c l a i m a n t had an acce p t e d knee i n j u r y , remains 
p r e s u m p t i v e l y r e s p o n s i b l e . I n o r d e r t o a v o i d r e s p o n s i b i l i t y , SAIF has t h e b u r 
den o f e s t a b l i s h i n g t h a t c l a i m a n t s u s t a i n e d a new compensable i n j u r y i n v o l v i n g 
t h e same c o n d i t i o n when L i b e r t y was a t r i s k . 

I n o r d e r t o prov e a new compensable i n j u r y , SAIF must show t h a t t h e A p r i l 
1 1 , 1990 i n c i d e n t when L i b e r t y was a t r i s k was a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s d i s a b i l i t y o r need f o r t r e a t m e n t . See Mark N. W i e d l e , 43 Van N a t t a 
855 ( 1 9 9 1 ) . The i n j u r y must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by ob
j e c t i v e f i n d i n g s . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , 656.005(19); Suzanne R o b e r t s o n , 43 Van 
N a t t a 1505 (1991) . 

I n a p p l y i n g t h e t h e Kearns p r e s u m p t i o n , t h e A r b i t r a t o r made L i b e r t y p r e 
s u m p t i v e l y r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n and a l l o c a t e d t h e burden 
t o L i b e r t y t o e s t a b l i s h t h a t t h e A p r i l 11, 1990 i n c i d e n t w i t h i t s i n s u r e d d i d 
n o t i n d e p e n d e n t l y c o n t r i b u t e t o t h e worsening o f c l a i m a n t ' s u n d e r l y i n g knee con
d i t i o n . C o n s e q u e n t l y , t h e A r b i t r a t o r ' s o r d e r i s i n c o n s i s t e n t w i t h t h e a p p l i c a b l e 
law. A c c o r d i n g l y , because our r e v i e w i s l i m i t e d t o q u e s t i o n s o f law, we remand 
t h i s m a t t e r t o t h e A r b i t r a t o r f o r pr o p e r a p p l i c a t i o n o f law. ORS 65 6 . 3 0 7 ( 2 ) . 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d J u l y 5, 1991 i s v a c a t e d . T h i s m a t t e r i s r e 
manded t o t h e P r e s i d i n g Referee t o r e a s s i g n t h e case t o a n o t h e r A r b i t r a t o r f o r a 
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d e t e r m i n a t i o n o f t h e r e s p o n s i b l e c a r r i e r . The a s s i g n e d A r b i t r a t o r may make t h a t 
d e t e r m i n a t i o n w i t h o r w i t h o u t f u r t h e r p r o c e e d i n g s and i n any manner t h a t w i l l 
a c h i e v e s u b s t a n t i a l j u s t i c e . 

May 2 1 , 1992 C i t e as 44 Van N a t t a 994 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES R. BUTLER, Claimant 

WCB Case No. 91-10689 
ORDER ON REVIEW (REMANDING) 

Whitehead & Klo s t e r m a n , C l a i m a n t A t t o r n e y s 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Myers' o r d e r t h a t : 
(1) d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g ; (2) s e t a s i d e an Order on Recon
s i d e r a t i o n because i t was i n v a l i d l y i s s u e d ; and (3) f o u n d t h a t j u r i s d i c t i o n o v e r 
t h i s m a t t e r remained w i t h t h e A p p e l l a t e U n i t o f t h e Workers' Compensation D i v i 
s i o n (WCD). On r e v i e w , t h e i s s u e i s t h e v a l i d i t y o f t h e WCD's Order on Recon
s i d e r a t i o n . We remand. 

FINDINGS OF FACT 

On June 1, 1989, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s l e f t 
w r i s t . C l a i m a n t ' s c l a i m was c l o s e d by an A p r i l 25, 1991 N o t i c e o f C l o s u r e t h a t 
awarded 12 degrees f o r 8 p e r c e n t scheduled permanent d i s a b i l i t y . The award was 
p a i d by t h e SAIF C o r p o r a t i o n a t $145 per degree. 

By l e t t e r o f June 24> 1991, c l a i m a n t ' s c o u n s e l r e q u e s t e d r e c o n s i d e r a t i o n 
o f t h e N o t i c e o f C l o s u r e . The l e t t e r s t a t e d t h a t c l a i m a n t d i s a g r e e d w i t h t h e 
amount o f s c h e d u l e d permanent d i s a b i l i t y . C laimant a l s o d i s a g r e e d w i t h t h e r a t e 
o f s c h e d u l e d permanent d i s a b i l i t y used by SAIF. 

The D i r e c t o r d i d n o t a p p o i n t a m e d i c a l a r b i t e r . T h e r e a f t e r , on August 5, 
1991, t h e Order on R e c o n s i d e r a t i o n was i s s u e d which reduced c l a i m a n t ' s award o f 
sc h e d u l e d permanent d i s a b i l i t y t o 7 p e r c e n t . 

A t h e a r i n g , c l a i m a n t o b j e c t e d t o t h e R e c o n s i d e r a t i o n Order on t h e g r o u n d 
t h a t t h e D i r e c t o r d i d n o t a p p o i n t a m e d i c a l a r b i t e r . F o l l o w i n g a d m i s s i o n o f t h e 
documentary e v i d e n c e and opening s t a t e m e n t s , t h e Referee i n d i c a t e d t h a t he would 
p r e p a r e an o r d e r f i n d i n g t h e Order on R e c o n s i d e r a t i o n i n v a l i d . I n l i g h t o f t h i s 
c o n c l u s i o n , t h e Referee d i d n o t p e r m i t t h e p a r t i e s t o p r e s e n t t e s t i m o n y . 

CONCLUSIONS OF LAW AND OPINION 

V a l i d i t y o f Department's Order 

The R e f e r e e f o u n d t h a t t h e Order on R e c o n s i d e r a t i o n was n o t v a l i d . T here
f o r e , he d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g , s e t a s i d e t h e Order on Recon
s i d e r a t i o n and f o u n d t h a t j u r i s d i c t i o n remained w i t h t h e WCD A p p e l l a t e U n i t . We 
d i s a g r e e . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
1990 amendments t o t h e Workers' Compensation A c t a p p l y t o t h i s case. See Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , 5 4 ( 3 ) . The D i r e c t o r ' s r u l e s i n e f f e c t a t t h e t i m e 
o f t h e August 5, 1991 Order on R e c o n s i d e r a t i o n a r e a p p l i c a b l e . Former OAR 436-
30-003(4) (WCD Admin. Order 7-1990, e f f e c t i v e J u l y 1, 1990). 
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As amended, ORS 6 5 6 . 2 6 8 ( 4 ) ( e ) p r o v i d e s t h a t : " I f a w o r k e r o b j e c t s t o t h e 
n o t i c e o f c l o s u r e , t h e worker must f i r s t r e q u e s t r e c o n s i d e r a t i o n by t h e d e p a r t 
ment under t h i s s e c t i o n . " I n c o n j u n c t i o n w i t h t h i s s e c t i o n , amended ORS 
656.268(5) p r o v i d e s t h a t : " I f a worker, t h e i n s u r e r o r s e l f - i n s u r e d employer 
o b j e c t s t o a d e t e r m i n a t i o n o r d e r i s s u e d by t h e department, t h e o b j e c t i n g p a r t y 
must f i r s t r e q u e s t r e c o n s i d e r a t i o n o f t h e o r d e r . " Amended ORS 6 5 6 . 2 6 8 ( 6 ) ( b ) 
t h e n p r o v i d e s t h a t : 

" I f any p a r t y o b j e c t s t o t h e r e c o n s i d e r a t i o n o r d e r , t h e p a r t y 
may r e q u e s t a h e a r i n g under ORS 656.283 w i t h i n 180 days a f t e r t h e 
c o p i e s o f t h e n o t i c e o f c l o s u r e o r t h e d e t e r m i n a t i o n o r d e r a r e 
m a i l e d , w h i c h e v e r i s a p p l i c a b l e . The t i m e from t h e r e q u e s t f o r r e 
c o n s i d e r a t i o n u n t i l t h e r e c o n s i d e r a t i o n i s made s h a l l n o t be c o u n t e d 
i n any l i m i t a t i o n on t h e t i m e a l l o w e d f o r t h e r e q u e s t f o r h e a r i n g . " 

Read t o g e t h e r , i t i s c l e a r from ORS 6 5 6 . 2 6 8 ( 4 ) ( e ) , 656.268(5) and 
6 5 6 . 2 6 8 ( 6 ) ( b ) t h a t c l a i m a n t o r t h e o b j e c t i n g p a r t y must n o t o n l y r e q u e s t r e c o n 
s i d e r a t i o n f r o m a N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n Order b e f o r e r e q u e s t i n g a 
h e a r i n g p u r s u a n t t o ORS 656.283, b u t t h e r e c o n s i d e r a t i o n p r o c e s s e s t a b l i s h e d by 
ORS 6 5 6 . 2 6 8 ( 5 ) - ( 7 ) must be completed b e f o r e a h e a r i n g may be r e q u e s t e d . See 
L o rna D. H i l d e r b r a n d , 43 Van N a t t a 2721 ( 1 9 9 1 ) . 

ORS 656.268(7) p r o v i d e s , i n p a r t : 

" I f t h e b a s i s f o r o b j e c t i o n t o a n o t i c e o f c l o s u r e o r d e t e r m i 
n a t i o n o r d e r i s s u e d under t h i s s e c t i o n i s disagreement w i t h t h e im
p a i r m e n t used i n r a t i n g o f t h e worker's d i s a b i l i t y , t h e d i r e c t o r 
s h a l l r e f e r t h e c l a i m t o a m e d i c a l a r b i t e r a p p o i n t e d by t h e d i r e c 
t o r . . . . The f i n d i n g s o f t h e m e d i c a l a r b i t e r s h a l l be s u b m i t t e d t o 
t h e d e partment f o r r e c o n s i d e r a t i o n o f t h e d e t e r m i n a t i o n o r d e r o r 
n o t i c e o f c l o s u r e . . . . " (Emphasis s u p p l i e d ) . 

We have r e c e n t l y i n t e r p r e t e d t h i s p r o v i s i o n t o mean t h a t where a p a r t y r e 
q u e s t s r e c o n s i d e r a t i o n o f a N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n Order and t h e 
b a s i s f o r t h a t r e q u e s t i s a disagreement w i t h t h e m e d i c a l f i n d i n g s f o r i m p a i r 
ment, t h e n t h e D i r e c t o r i s r e q u i r e d t o submit t h e m a t t e r t o a m e d i c a l a r b i t e r o r 
p a n e l o f a r b i t e r s p r i o r t o i s s u i n g an Order on R e c o n s i d e r a t i o n . See Olga I . 
Soto, 44 Van N a t t a 697 ( 1 9 9 2 ) . However, where a p a r t y does n o t c o n t e s t t h e med
i c a l f i n d i n g s o f i m p a i r m e n t , r e f e r r a l t o an a r b i t e r o r p a n e l o f a r b i t e r s i s n o t 
r e q u i r e d . D o r i s C. C a r t e r , 44 Van N a t t a 769 (1992). 

I n accordance w i t h ORS 656.268(7), t h e D i r e c t o r has adopted r u l e s i m p l e 
m e n t i n g t h e r e c o n s i d e r a t i o n p r o c e s s . See former OAR 436-30-050 e t seg. Pur
su a n t t o t h e D i r e c t o r ' s r u l e s , a r e q u e s t f o r r e c o n s i d e r a t i o n must c o n t a i n c e r 
t a i n i n f o r m a t i o n . Former OAR 436-30-050(4). S p e c i f i c a l l y , t h e r e q u e s t f o r r e 
c o n s i d e r a t i o n must i n c l u d e "whether t h e r e i s disagreement w i t h t h e s p e c i f i c im
p a i r m e n t f i n d i n g s o f t h e a t t e n d i n g p h y s i c i a n a t t h e t i m e o f c l a i m c l o s u r e and i f 
so, an e x p l a n a t i o n o f t h e s p e c i f i c areas o f d i s a g r e e m e n t . " Former OAR 436-30-
0 5 0 ( 4 ) ( d ) . 

Here, c l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h e N o t i c e o f C l o s u r e on t h e 
b a s i s t h a t he d i d n o t agree w i t h t h e amount o f d i s a b i l i t y awarded by SAIF f o r 
h i s s c h e d u l e d i n j u r y . H i s r e q u e s t was i n t h e form o f a l e t t e r f r o m h i s c o u n s e l 
and d i d n o t s p e c i f y t h a t he d i s a g r e e d w i t h t h e impairment f i n d i n g s o f h i s a t 
t e n d i n g p h y s i c i a n . 

A l t h o u g h t h e l e t t e r r e q u e s t i n g r e c o n s i d e r a t i o n may have been s u f f i c i e n t t o 
i n i t i a t e t h e r e c o n s i d e r a t i o n p r o c e s s , i t d i d n o t s p e c i f y t h a t c l a i m a n t d i s a g r e e d 
w i t h t h e i m p a i r m e n t f i n d i n g s o f h i s a t t e n d i n g p h y s i c i a n as r e q u i r e d by f o r m e r 
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OAR 4 3 6 - 3 0 - 0 5 0 ( 4 ) ( d ) . T h e r e f o r e , t h e D i r e c t o r was n o t r e q u i r e d t o su b m i t t h e 
m a t t e r t o a m e d i c a l a r b i t e r p r i o r t o i s s u i n g t h e Order on R e c o n s i d e r a t i o n . 
D o r i s C. C a r t e r , s u p r a . A c c o r d i n g l y , t h e Order on R e c o n s i d e r a t i o n i s v a l i d . 

Inasmuch as we have found t h e Order on R e c o n s i d e r a t i o n v a l i d , t h e i s s u e o f 
e x t e n t o f s c h e d u l e d permanent d i s a b i l i t y i s p r o p e r l y b e f o r e us. However, i n 
l i g h t o f h i s c o n c l u s i o n t h a t t h e Order on R e c o n s i d e r a t i o n was i n v a l i d and t h a t 
c l a i m a n t ' s H e a r i n g r e q u e s t was d i s m i s s e d , t h e Referee c o n c l u d e d t h e h e a r i n g 
w i t h o u t p e r m i t t i n g t h e p a r t i e s an o p p o r t u n i t y t o p r e s e n t t e s t i m o n y . Under t h e s e 
c i r c u m s t a n c e s , we f i n d t h a t t h e r e c o r d i s i n c o m p l e t e l y d e v e l o p e d w i t h r e g a r d t o 
t h e i s s u e o f e x t e n t o f scheduled permanent d i s a b i l i t y . We t h e r e f o r e f i n d i t ap
p r o p r i a t e t o remand t h i s m a t t e r t o t h e Referee f o r f u r t h e r p r o c e e d i n g s c o n s i s 
t e n t w i t h t h i s o r d e r . ORS 656.295(5). These f u r t h e r p r o c e e d i n g s may be con
d u c t e d i n any manner t h a t t h e Referee d e t e r m i n e s w i l l a c h i e v e s u b s t a n t i a l j u s 
t i c e . ORS 656.283(7) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 1, 1991 i s v a c a t e d . The m a t t e r i s r e 
manded t o Re f e r e e Myers f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

May 2 1 , 1992 C i t e as 44 Van N a t t a 996 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
VALERIE A. CARLSON, Claimant 

WCB Case Nos. 91-07596 & 91-04836 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
C h a r l e s A. Ringo, Defense A t t o r n e y 

John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ( L i b e r t y ) r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f R e f e r e e N i c h o l s ' o r d e r which: (1) s e t a s i d e i t s d e n i a l o f c l a i m 
a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; and (2) u p h e l d t h e SAIF Corpo
r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . C l a i m 
a n t c r o s s - r e q u e s t s r e v i e w , a r g u i n g t h a t SAIF i s t h e r e s p o n s i b l e c a r r i e r . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s 1991 c l a i m a g a i n s t SAIF's i n s u r e d was an 
o c c u p a t i o n a l d i s e a s e c l a i m . She det e r m i n e d t h a t c l a i m a n t ' s employment a t SAIF's 
i n s u r e d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a p a t h o l o g i c a l w o r s e n i n g o f c l a i m 
a n t ' s u n d e r l y i n g c o n d i t i o n nor were t h e work a c t i v i t i e s t h e m a j o r cause o f 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . T h e r e f o r e , she co n c l u d e d t h a t L i b e r t y 
remained r e s p o n s i b l e f o r c l a i m a n t ' s low back c o n d i t i o n . We agree w i t h t h e Ref
e r e e t h a t c l a i m a n t ' s 1991 c l a i m a g a i n s t SAIF's i n s u r e d i s an o c c u p a t i o n a l d i s 
ease c l a i m and t h a t r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n r emains 
w i t h L i b e r t y . However, we ana l y z e t h i s m a t t e r under t h e Workers' Compensation 
A c t as amended by Senate B i l l 1197, e f f e c t i v e J u l y 1, 1990. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . 

Subsequent t o t h e Referee's o r d e r , we i n t e r p r e t e d t h e t e r m "new compens
a b l e i n j u r y , " as used i n S e c t i o n 49(1) o f t h e amended A c t , t o i n c l u d e and a p p l y 
e q u a l l y t o b o t h new i n j u r i e s and new o c c u p a t i o n a l d i s e a s e s . Donald C. Moon, 43 
Van N a t t a 2595, 2664 n. 1 (19 9 1 ) . Consequently, i n cases i n w h i c h an a c c e p t e d 
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i n j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h a l a t e r 
c a r r i e r , r e s p o n s i b i l i t y p r e s u m p t i v e l y r e s t s w i t h t h e o r i g i n a l c a r r i e r u n l e s s t h e 
c l a i m a n t s u s t a i n s an a c t u a l , independent compensable i n j u r y o r o c c u p a t i o n a l d i s 
ease d u r i n g t h e subsequent work exposure. ORS 6 5 6 . 3 0 8 ( 1 ) ; R i c a r d o Vasquez, 43 
Van N a t t a 1678, 1680 ( 1 9 9 1 ) ; Donald C. Moon, supra. Thus, as t h e l a s t c a r r i e r 
a g a i n s t w h i c h c l a i m a n t had an accepted low back c o n d i t i o n , L i b e r t y remains r e 
s p o n s i b l e u n l e s s i t e s t a b l i s h e s t h a t c l a i m a n t ' s work a c t i v i t i e s w i t h SAlF's i n 
s u r e d were t h e m a j or c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t low back c o n d i 
t i o n . See Rodney H. Gabel, 43 Van N a t t a 2662, 2664 ( 1 9 9 1 ) . 

I n c o n c l u d i n g t h a t c l a i m a n t ' s 1986 i n j u r y w i t h L i b e r t y N o r t h w e s t was t h e 
m a j o r c o n t r i b u t i n g cause o f her c u r r e n t low back c o n d i t i o n , t h e R e f e r e e r e l i e d 
on t h e o p i n i o n o f Dr. S t r u k e l . We concur w i t h t h e Referee t h a t Dr. S t r u k e l ' s 
o p i n i o n i s t h e most p e r s u a s i v e because i t i s w e l l - r e a s o n e d and based on complete 
i n f o r m a t i o n . See Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

L i b e r t y f i r s t argues on r e v i e w t h a t S t r u k e l ' s o p i n i o n s h o u l d be d i s c o u n t e d 
because he was n o t aware o f c l a i m a n t ' s work a c t i v i t i e s w i t h SAIF's i n s u r e d . We 
do n o t a gree. Dr. S t r u k e l notes c l a i m a n t ' s work a c t i v i t i e s w i t h SAIF's i n s u r e d 
i n h i s r e p o r t . (Ex. 3 3 - 2 ) . Moreover, i n f o r m u l a t i n g h i s o p i n i o n , S t r u k e l r e 
v i e w e d c l a i m a n t ' s e n t i r e e x h i b i t f i l e , w hich i n c l u d e d t h e r e p o r t s o f b o t h Dr. 
K o s k i and Dr. L a f r a n e e . Those r e p o r t s a l s o d e s c r i b e d c l a i m a n t ' s work a c t i v i 
t i e s . (See Exs. 22 and 2 6 ) . L i b e r t y next argues t h a t S t r u k e l ' s o p i n i o n s h o u l d 
be d i s c o u n t e d because he d i d n o t p e r f o r m a p h y s i c a l e x a m i n a t i o n . We do n o t f i n d 
L i b e r t y ' s argument p e r s u a s i v e . Because o f c l a i m a n t ' s pregnancy, any a d d i t i o n a l 
d i a g n o s t i c p r o c e d u r e s were not a v a i l a b l e . I n any e v e n t , t h i s case r e q u i r e d ex
p e r t a n a l y s i s o f t h e m e d i c a l i n f o r m a t i o n r a t h e r t h a n e x p e r t o b s e r v a t i o n . See 
A l l i e v. SAIF, 79 Or App 284 ( 1 9 8 6 ) . Dr. S t r u k e l p e r s u a s i v e l y p r o v i d e d t h a t 
a n a l y s i s . 

C o n s e q u e n t l y , based on Dr. S t r u k e l ' s p e r s u a s i v e o p i n i o n , we agree w i t h t h e 
R e f e r e e t h a t c l a i m a n t ' s work exposure w h i l e employed w i t h SAIF's i n s u r e d was n o t 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s low back c o n d i t i o n . A c c o r d i n g l y , 
L i b e r t y has n o t e s t a b l i s h e d t h a t c l a i m a n t s u f f e r e d a "new" compensable occupa
t i o n a l d i s e a s e . See Rodney H. Gabel, supra. T h e r e f o r e , L i b e r t y remains r e s p o n 
s i b l e f o r m e d i c a l s e r v i c e s and d i s a b i l i t y r e l a t e d t o c l a i m a n t ' s compensable low 
back c o n d i t i o n . 

Because L i b e r t y i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s a l 
lowed o r reduced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4), we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $500. I n r e a c h i n g t h i s c o n c l u s i o n , 
we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 29, 1991 i s a f f i r m e d . For s e r v i c e s r e n 
d e r e d on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $500, t o be 
p a i d by L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
ANTHONY M. MIDDLETON, Claimant 

WCB Case Nos. 91-01991 & 90-19279 
ORDER ON REVIEW 

Parke r & Bush, Claimant A t t o r n e y s 
J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e O t t o ' s 
o r d e r t h a t : (1) u p h e l d F i r e and C a s u a l t y I n s u r a n c e Company's ( F i r e and Casu
a l t y ) d e n i a l s o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a back c o n d i t i o n ; and (2) s e t 
a s i d e SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On 
r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

R e l y i n g on case law p r i o r t o t h e 1990 amendments, t h e R e f e r e e f o u n d t h a t 
SAIF f a i l e d t o e s t a b l i s h e d t h a t c l a i m a n t ' s A p r i l 9, 1990 work i n c i d e n t w h i l e 
F i r e and C a s u a l t y was a t r i s k caused o r worsened c l a i m a n t ' s compensable u n d e r l y 
i n g back c o n d i t i o n . T h e r e f o r e , he concluded t h a t SAIF remained r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n . We a f f i r m . 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, h i s c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i 
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
( 1 9 9 1 ) . 

We have i n t e r p r e t e d S e c t i o n 49(1) o f t h e amended law t o mean t h a t , i n 
cases i n w h i c h an ac c e p t e d i n j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r 
i n g employment w i t h a l a t e r c a r r i e r , r e s p o n s i b i l i t y r e s t s w i t h t h e o r i g i n a l c a r 
r i e r u n l e s s t h e c l a i m a n t s u s t a i n s an a c t u a l , independent compensable i n j u r y d u r 
i n g a subsequent work exposure. Richardo Vasquez, 43 Van N a t t a 1678 ( 1 9 9 1 ) ; 
Ronald L. Rushton, 44 Van N a t t a 124 (1992). Thus, i n t h i s case, SAIF, as t h e 
l a s t i n s u r e r a g a i n s t w h i c h c l a i m a n t had an accepted back i n j u r y , r e m a i n s p r e 
s u m p t i v e l y r e s p o n s i b l e . I n o r d e r t o a v o i d r e s p o n s i b i l i t y , SAIF has t h e burden 
o f e s t a b l i s h i n g t h a t c l a i m a n t s u s t a i n e d a new compensable i n j u r y i n v o l v i n g t h e 
same c o n d i t i o n when F i r e and C a s u a l t y was a t r i s k . 

I n o r d e r t o p r o v e a new compensable i n j u r y , SAIF must show t h a t t h e A p r i l 
9, 1990 i n c i d e n t when F i r e and C a s u a l t y was a t r i s k was a m a t e r i a l c o n t r i b u t i n g 
cause o f c l a i m a n t ' s d i s a b i l i t y o r need f o r t r e a t m e n t . See Mark N. W i e d l e , 43 
Van N a t t a 855 ( 1 9 9 1 ) . The i n j u r y must be e s t a b l i s h e d by m e d i c a l e v i d e n c e sup
p o r t e d by o b j e c t i v e f i n d i n g s . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , 6 5 6 . 0 0 5 ( 1 9 ) ; Suzanne 
R o b e r t s o n , 43 Van N a t t a 1505 (19 9 1 ) . 

C l a i m a n t t e s t i f i e d t h a t f o l l o w i n g t h e 1989 i n j u r y , he was a b l e t o r e t u r n 
t o work. ( T r . 8 ) . A l t h o u g h he d i d n o t seek m e d i c a l t r e a t m e n t between J u l y 1989 
and t h e A p r i l 1990 work i n c i d e n t , i t i s c l e a r from h i s t e s t i m o n y t h a t t h e 1989 
i n j u r y had n o t r e s o l v e d and t h a t he d i d n o t seek m e d i c a l t r e a t m e n t f o r h i s 
c h r o n i c p a i n s o l e l y because he b e l i e v e d h i s employer would n o t g i v e him p a i d 
l e a v e f o r t h a t purpose and he c o u l d n o t a f f o r d t o t a k e t i m e o f f f r o m work w i t h 
o u t pay. He t e s t i f i e d : 
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"Q. Then were you h a v i n g any p h y s i c a l problems w i t h y o u r low 
back between J u l y o f '89 and A p r i l o f '90? • 
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"A. W e l l , I — between a f t e r t h a t f i r s t i n c i d e n t , I was 
always h a v i n g somewhat problems w i t h my back. 

"Q. Can you t e l l us s p e c i f i c a l l y what k i n d o f problems you 
were having? 

"A. W e l l , I j u s t — i t h u r t m o s t l y , you know. I ' d g e t numb
i n g i n my l e g . I c o u l d n ' t — you know, I had r e s t l e s s s l e e p i n g . I 
— i t s j u s t a number o f t h i n g s t h a t was u n c o m f o r t a b l e f o r me. 

"Q. D i d you have any problems w i t h your j o b a c t i v i t i e s be
cause o f t h o s e p h y s i c a l problems? 

"A. W e l l , I c o u l d n ' t r u n a r o u t e no more because o f t h e — 
and t h a t ' s why I went t o drop box, because i t was e a s i e r , a l i t t l e 
b i t e a s i e r . I t was more d r i v i n g t h a n p h y s i c a l work, and I c o u l d n ' t 
a f f o r d t o t a k e t i m e o f f work t o w a i t f o r my back t o h e a l . T h a t ' s 
why I c o n t i n u e d t o work, and t h e y j u s t — t h e d o c t o r a d v i s e d t h a t I 
go on l i g h t e r d u t y . 

"Q. And t o you t h e l i g h t e r d u t y was d r i v i n g d r o p box? 

"A. R i g h t . 

"Q. What were you d o i n g on A p r i l 9, 1990? 

"A. I was r u n n i n g a r o u t e f i l l i n g i n f o r a d r i v e r . 

"Q. And what happened? 

"A. I p i c k e d up an e x t r a can o f * * * garbage. I t was g r a s s , 
d i r t and garbage mixed, and I p i c k e d i t up, and t w i s t e d , and my back 
popped, and i t was l i k e i t knocked t h e wind o u t o f me." ( T r . 9-10). 

A l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e h e r e , whether c l a i m a n t s u f f e r e d 
a "new i n j u r y " i n 1990 w i l l a l s o r e q u i r e a n a l y s i s o f t h e m e d i c a l e v i d e n c e . See 
U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105 ( 1 9 8 5 ) . 

The m e d i c a l r e c o r d c o n t a i n s t h e o p i n i o n s o f Dr. Browning, a K a i s e r Perma-
n e n t e ( K a i s e r ) p h y s i c i a n , Dr. B e r s e l l i , c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , and Dr. 
Amodt, a c h i r o p r a c t o r . Dr. Browning examined c l a i m a n t on October 18, 1990 and 
s t a t e d t h a t c l a i m a n t ' s 1989 i n j u r y had r e s o l v e d and, i f c l a i m a n t d i d n o t r e q u i r e 
m e d i c a l s e r v i c e s o r was n o t d i s a b l e d u n t i l t h e 1990 work i n c i d e n t , t h e 1990 i n 
c i d e n t was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s need f o r t r e a t m e n t . (Ex. 
37) . 

On t h e o t h e r hand, Dr. B e r s e l l i , who became c l a i m a n t ' s t r e a t i n g o r t h o p e 
d i s t f o u r months a f t e r t h e 1990 i n c i d e n t , diagnosed c h r o n i c lumbar s t r a i n . (Ex. 
2 5 ) . B e r s e l l i o p i n e d t h a t , w h i l e t h e 1990 work i n c i d e n t caused c l a i m a n t t o seek 
t r e a t m e n t , i t d i d n o t cause o r worsen t h e c o n d i t i o n c r e a t e d by t h e 1989 i n j u r y . 
(Exs. 34 and 3 6 ) . F i n a l l y , Dr. Amodt (whose a s s o c i a t e Dr. Mann, e v a l u a t e d and 
t r e a t e d c l a i m a n t one day a f t e r t h e 1990 work i n c i d e n t ) , o p i n e d t h a t t h e 1990 i n 
c i d e n t r e p r e s e n t e d an e x a c e r b a t i o n o f t h e 1989 i n j u r y and t h a t t h e m a j o r cause 
o f c l a i m a n t ' s c u r r e n t c o n d i t i o n and need f o r t r e a t m e n t i s t h e 1989 i n j u r y . (Ex. 
35) . 
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A f t e r r e v i e w i n g t h e m e d i c a l r e c o r d , we ar e most persuaded by t h e o p i n i o n s 
o f Dr. B e r s e l l i and Dr. Amodt who a t t r i b u t e c l a i m a n t ' s p a i n and need f o r t r e a t 
ment i n 1990 t o t h e 1989 work i n j u r y . T h e i r o p i n i o n s r e c o g n i z e and a r e c o n s i s 
t e n t w i t h t h e f a c t t h a t a f t e r t h e 1989 i n j u r y , c l a i m a n t c o n t i n u e d t o have 
c h r o n i c p a i n . Dr. Amodt s p e c i f i c a l l y n o t e d t h a t c l a i m a n t ' s " h i s t o r y o f d i s c o n 
t i n u i n g t r e a t m e n t s p r e m a t u r e l y has been t o h i s d e t r i m e n t . That i s , i t i s ex
t r e m e l y u n l i k e l y t h a t he c o u l d have c o r r e c t e d h i s c o n d i t i o n s . " (Ex. 3 2 - 1 ) . On 
t h e o t h e r hand, we a r e n o t persuaded by Dr. Browning's o p i n i o n , p a r t i c u l a r l y 
s i n c e she o p i n e d , c o n t r a r y t o t h e a c t u a l f a c t s , t h a t c l a i m a n t ' s 1989 i n j u r y had 
r e s o l v e d . Thus, we f i n d t h a t c l a i m a n t was a c t u a l l y i n need o f m e d i c a l t r e a t m e n t 
f o r t h e 1989 i n j u r y b e f o r e t h e 1990 work i n c i d e n t , and c l a i m a n t d i d n o t s u f f e r a 
new compensable i n j u r y when he l i f t e d o b j e c t s a t work and h i s p r e e x i s t i n g 1989 
back i n j u r y became more p a i n f u l . T a y l o r v. M u l t . Co. School D i s t r i c t No. 1, 109 
Or App 499 ( 1 9 9 1 ) . 

C o n s e q u e n t l y , SAIF has n o t s u s t a i n e d i t s burden o f p r o v i n g a new i n j u r y 
f o r w h i c h F i r e and C a s u a l t y i s r e s p o n s i b l e under S e c t i o n 4 9 ( 1 ) o f t h e 1990 A c t . 
A c c o r d i n g l y , we a f f i r m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 5, 1991 i s a f f i r m e d . 

May 2 1 , 1992 C i t e as 44 Van N a t t a 1000 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SANTIAGO REYES, Claimant 

WCB Case Nos. 91-01013 & 91-01012 
ORDER ON REVIEW 

Q u i n t i n B. E s t e l l , C l a i m a n t A t t o r n e y 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m and t h e "de f a c t o " d e n i a l 
o f c l a i m a n t ' s hand i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
A l t h o u g h t h e R eferee found t h a t c l a i m a n t p r o v e d t h a t he was h i t on t h e 

back by a hay b a l e on October 18, 1990 and h u r t h i s hand w i t h a hay hook on 
December 16, 1990, t h e Referee concluded t h a t t h e work i n c i d e n t s were n o t com
p e n s a b l e , f i n d i n g t h a t c l a i m a n t f a i l e d t o prove t h e y r e s u l t e d i n t h e need f o r 
m e d i c a l s e r v i c e s o r d i s a b i l i t y . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . We d i s a g r e e . 

C l a i m a n t f i r s t sought t r e a t m e n t on January 11 , 1991, s h o r t l y a f t e r he was 
f i r e d f o r a b s e n t e e i s m . A t t h a t t i m e , c l a i m a n t was found t o have " g e n e r a l i z e d 
t e n d e r n e s s " i n t h e s h o u l d e r , hand, low back and l e g . (Ex. 3A) . He was d i a g 
nosed as s u f f e r i n g f r o m " m u l t i p l e muscular c o n t u s i o n s and s p r a i n s " and p r e 
s c r i b e d p h y s i c a l t h e r a p y . ( I d ) • A f t e r a recheck, a t h o r a c i c and l u m b o s a c r a l 
s t r a i n was di a g n o s e d . ( i d ) . Claimant was t o l d t o c o n t i n u e p h y s i c a l t h e r a p y . 
(Id) • 

We f i n d t h a t c l a i m a n t c a r r i e d h i s burden i n p r o v i n g t h a t h i s need f o r med
i c a l t r e a t m e n t was caused by t h e October and December work i n c i d e n t s . The 
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Ref e r e e f o u n d t h a t c l a i m a n t c r e d i b l y t e s t i f i e d t h a t he e x p e r i e n c e d p a i n a f t e r 
t h e i n c i d e n t s and t h a t h i s symptoms d i d n o t r e s o l v e u n t i l he was t r e a t e d by t h e 
p h y s i c i a n . The m e d i c a l r e p o r t s a l s o r e c i t e t h e hay b a l e i n c i d e n t and p r o v i d e no 
s u g g e s t i o n t h a t c l a i m a n t ' s symptoms were caused by any o t h e r e v e n t . I n l i g h t o f 
t h e p h y s i c i a n ' s o b s e r v a t i o n s , e v a l u a t i o n , and d i a g n o s i s , c l a i m a n t ' s c l a i m i s 
e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 
65 6 . 0 0 5 ( 1 9 ) ; Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . F i n a l l y , c l a i m a n t 
p r o v i d e d a r e a s o n a b l e e x p l a n a t i o n as t o why he d i d n o t seek t r e a t m e n t u n t i l 
a f t e r he was t e r m i n a t e d i n January 1991, c r e d i b l y t e s t i f y i n g t h a t he f e a r e d he 
wou l d have been f i r e d i f he l e f t work f o r a m e d i c a l a p p o i n t m e n t . ( T r . 2 1 ) . 

T h e r e f o r e , h a v i n g f o u n d t h a t c l a i m a n t proved t h a t he was i n j u r e d a t work 
( e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s ) and t h a t t h e 
i n c i d e n t s r e q u i r e d m e d i c a l t r e a t m e n t , we conclude t h a t h i s c l a i m s a r e compens
a b l e . 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a re a s o n a b l e a t t o r n e y f e e f o r s e r v i c e s 
r e n d e r e d a t h e a r i n g and on Board r e v i e w f o r p r e v a i l i n g on t h e i s s u e o f compens
a b i l i t y o f c l a i m a n t ' s i n j u r y c l a i m s . See ORS 656.386(1). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s counsel's s e r v i c e s a t h e a r i n g and on r e v i e w 
i s $2,500, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
t h e r e c o r d and c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 12, 1991 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m and "de f a c t o " d e n i a l o f c l a i m 
a n t ' s hand i n j u r y c l a i m a r e s e t a s i d e and t h e c l a i m s a r e remanded f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on Board r e v i e w , c l a i m a n t ' s 
a t t o r n e y i s awarded $2,500, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

May 2 1 , 1992 C i t e as 44 Van N a t t a 1001 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES W. ROLLER, Claimant 

Own M o t i o n No. 92-0024M 
OWN MOTION ORDER 

Rasmussen, e t a l . , C l aimant A t t o r n e y s 

The s e l f - i n s u r e d employer s u b m i t t e d t h i s c l a i m f o r an a l l e g e d w o r s e n i n g o f 
c l a i m a n t ' s J a n u a r y 11 , 1980 low back and l e f t l e g i n j u r i e s . C l a i m a n t ' s aggrava
t i o n r i g h t s e x p i r e d on February 20, 1986. The employer has ac c e p t e d t h e compen
s a b i l i t y o f an emergency c a r d i a c c a t h e t e r i z a t i o n and recommends t h a t we a u t h o 
r i z e t h e payment o f tem p o r a r y d i s a b i l i t y compensation. The employer a l s o r e 
q u e s t s a u t h o r i z a t i o n f o r reimbursement from t h e Reopened Claims Reserve. 

C l a i m a n t r e q u e s t e d t h a t he be awarded permanent t o t a l d i s a b i l i t y e f f e c t i v e 
December 12, 1990, t h e d a t e he was h o s p i t a l i z e d f o r s u r g e r y . We c o n s i d e r c l a i m 
a n t ' s r e q u e s t f i r s t . 

E f f e c t i v e January 1, 1988, t h e l e g i s l a t u r e l i m i t e d our own m o t i o n j u r i s 
d i c t i o n t o t h e a u t h o r i z a t i o n o f temporary d i s a b i l i t y compensation and c e r t a i n 
m e d i c a l b e n e f i t s . ORS 65 6 . 2 7 8 ( 1 ) ( a ) and ( b ) . Thus, when a c l a i m a n t ' s c l a i m i s 
reopened under o u r own m o t i o n j u r i s d i c t i o n , no a d d i t i o n a l permanent d i s a b i l i t y 
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c o m p e n s a t i o n , i n c l u d i n g permanent t o t a l d i s a b i l i t y , can be awarded. I d . 

We may a u t h o r i z e , on our own m o t i o n , t h e payment o f t e m p o r a r y d i s a b i l i t y 
c o m pensation when t h e r e i s a wor s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, we may a u t h o r i z e t h e payment o f com
p e n s a t i o n f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes o u t p a 
t i e n t s u r g e r y . I d . 

C l a i m a n t has e s t a b l i s h e d t h a t h i s d i a b e t e s m e l l i t u s i s compensably r e l a t e d 
t o h i s o r i g i n a l low back and l e f t l e g i n j u r y . See R o l l e r v. Weyerhaeuser 
Company, 67 Or App 583, 679 ( 1 9 8 4 ) ; Weyerhaeuser v. R o l l e r , 85 Or App 500 
( 1 9 8 7 ) ; C h a r l e s W. R o l l e r , 39 Van N a t t a 504 (19 8 7 ) . Dr. MacDowell, c a r d i o l o 
g i s t , who saw c l a i m a n t i n c o n s u l t a t i o n on December 12, 1990, when he was h o s p i 
t a l i z e d w i t h c h e s t p a i n and an abnormal EKG, op i n e d t h a t t h e d i a b e t e s m e l l i t u s 
i s t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s diagnosed c o r o n a r y a t h e r o s c l e r o s i s 
and c a r d i o m y o p a t h y . T h e r e f o r e , we f i n d t h a t c l a i m a n t ' s compensable i n j u r y has 
worsened r e q u i r i n g h o s p i t a l i z a t i o n . 

A c c o r d i n g l y , we a u t h o r i z e t h e r e o p e n i n g o f c l a i m a n t ' s c l a i m t o p r o v i d e 
t e m p o r a r y t o t a l d i s a b i l i t y compensation b e g i n n i n g December 12, 1990, t h e d a t e he 
was h o s p i t a l i z e d . When c l a i m a n t i s m e d i c a l l y s t a t i o n a r y , t h e employer s h a l l 
c l o s e t h e c l a i m p u r s u a n t t o OAR 438-12-055. 

Reimbursement f r o m t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t 
a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 

I T IS SO ORDERED. 

1 We do n o t d e c i d e whether amendments t o ORS 656.245, w h i c h p r o v i d e f o r 
t h e c o m p e n s a b i l i t y o f p a l l i a t i v e c a r e i f c l a i m a n t i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d , r e q u i r e t h a t d e t e r m i n a t i o n as a q u e s t i o n o f f a c t o r law under ORS 
656.245 w i t h o u t r e g a r d t o whether c l a i m a n t has been awarded PTD b e n e f i t s . 
C l a i m a n t has n o t r a i s e d t h e i s s u e , and i t can n o t be d e t e r m i n e d u n t i l c l a i m a n t 
i s m e d i c a l l y s t a t i o n a r y . 

May 2 1 , 1992 C i t e as 44 Van N a t t a 1002 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES O. SEIBERT, Claimant 
Own M o t i o n No. 91-0722M 

THIRD OWN MOTION ORDER ON RECONSIDERATION 
Emmons, e t a l . , Claimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our A p r i l 2 1 , 1992 Own M o t i o n Order 
on R e c o n s i d e r a t i o n t h a t d e n i e d t h e r e o p e n i n g o f h i s c l a i m on t h e gro u n d t h a t he 
had n o t p r o v i d e d e v i d e n c e t h a t he was w i l l i n g t o work, b u t u n a b l e t o work o r 
l o o k f o r work, a f t e r May 22, 1990 u n t i l h i s s u r g e r y i n January 1992. We fo u n d 
i n o u r March 1 1 , 1992 Own M o t i o n Order t h a t c l a i m a n t ' s compensable c o n d i t i o n had 
worsened and r e q u i r e d s u r g e r y . 

I n o r d e r t o p r e v a i l on t h i s i s s u e , c l a i m a n t must p r o v e t h a t he was w i l l i n g 
t o work and t h a t e i t h e r : (1) he was making r e a s o n a b l e e f f o r t s t o o b t a i n work 
a f t e r May 22, 1990; o r (2) r e a s o n a b l e e f f o r t s t o o b t a i n work would have been 
f u t i l e due t o t h e compensable i n j u r y . See Dawkins v. P a c i f i c Motor T r u c k i n g , 
308 Or 254, 258 ( 1 9 8 9 ) . Dr. Golden, c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , c e r t i f i e s 
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t h a t c l a i m a n t was c o n t i n u o u s l y d i s a b l e d from May 22, 1990 t h r o u g h J anuary 13, 
1992, t h e d a t e he had s u r g e r y . Dr. Golden a l s o s t a t e s t h a t c l a i m a n t was w i l l i n g 
t o work b u t t h a t i t would have been unreasonable f o r c l a i m a n t t o a t t e m p t t o work 
because o f h i s compensable back i n j u r y and t h a t any a t t e m p t w o uld have been 
f u t i l e . ( L e t t e r o f May 6, 1992). We a c c o r d i n g l y f i n d t h a t c l a i m a n t was w i l l i n g 
t o work b u t any a t t e m p t t o work would have been f u t i l e a f t e r May 22, 1990. 

We a r e persuaded t h a t c l a i m a n t ' s compensable i n j u r y has worsened r e q u i r i n g 
s u r g e r y . C onsequently, we w i t h d r a w our A p r i l 7 and A p r i l 2 1 , 1992 o r d e r s and 
a u t h o r i z e t h e r e o p e n i n g o f c l a i m a n t ' s c l a i m t o p r o v i d e t e m p o r a r y t o t a l d i s a b i l 
i t y c o mpensation b e g i n n i n g January 13, 1992, t h e d a t e he was h o s p i t a l i z e d f o r 
s u r g e r y . When c l a i m a n t i s m e d i c a l l y s t a t i o n a r y , SAIF s h a l l c l o s e t h e c l a i m p u r 
suant t o OAR 438-12-055. 

Reimbursement f r o m t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t 
a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 

F i n a l l y , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e , 
p a y a b l e o u t o f t h e i n c r e a s e d compensation awarded by t h i s o r d e r . However, we 
cannot approve a f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a r e t a i n e r agreement. See 
OAR 438-15 - 0 1 0 ( 1 ) . Because no r e t a i n e r agreement has been r e c e i v e d t o d a t e , an 
a t t o r n e y f e e s h a l l n o t be approved. 

I T IS SO ORDERED. 

May 2 1 , 1992 C i t e as 44 Van N a t t a 1003 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DEAN L. WATKINS, Claimant 
WCB Case No. 90-17604 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 

B o t t i n i , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
P e t e r s o n ' s o r d e r t h a t f o u n d t h a t a D e t e r m i n a t i o n Order had p r e m a t u r e l y c l o s e d 
c l a i m a n t ' s jaw i n j u r y c l a i m . Claimant c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f t h e Re f e r e e ' s o r d e r t h a t : (1) found t h a t c l a i m a n t ' s low back c o n d i t i o n was 
n o t compensable; and (2) d e c l i n e d t o assess a p e n a l t y under ORS 656 . 2 6 2 ( 1 0 ) . 
C l a i m a n t a l s o contends t h a t , i f t h e Board f i n d s t h a t c l a i m a n t i s m e d i c a l l y s t a 
t i o n a r y , he i s e n t i t l e d t o permanent t o t a l d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e 
i s s u e s a r e t h e e f f e c t o f p r i o r a c t i o n s c o n c e r n i n g t h i s c l a i m and p e n a l t i e s . We 
r e v e r s e i n p a r t and a f f i r m i n p a r t . 

PRELIMINARY MATTER 

The Board i s s u e d o r d e r s on March 13, 1991 and A p r i l 19, 1991 r e l a t i n g t o 
t h e same c l a i m . Dean L. Wat k i n s , 43 Van N a t t a 527 ( 1 9 9 1 ) . On A p r i l 1, 1992, 
b o t h o r d e r s were a f f i r m e d w i t h o u t o p i n i o n by t h e Court o f Appeal s . Equipment 
L e a s i n g A s s o c i a t e s v. Wa t k i n s , 112 Or App 327 (19 9 2 ) . The employer moves t o 
supplement t h e r e c o r d w i t h t h o s e subsequent Board o r d e r s o r , a l t e r n a t i v e l y , t a k e 
a d m i n i s t r a t i v e n o t i c e o f t h e p r i o r a c t i o n s . 

We may t a k e a d m i n i s t r a t i v e n o t i c e o f f a c t s "capable o f a c c u r a t e and read y 
d e t e r m i n a t i o n by r e s o r t t o sources whose accuracy cannot r e a s o n a b l y be ques
t i o n e d , " i n c l u d i n g agency o r d e r s . See e.g. Grace B. Simpson, 43 Van N a t t a 1276, 
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1277 ( 1 9 9 1 ) . Inasmuch as t h e p r i o r Board and c o u r t d e c i s i o n s meet t h e aforemen
t i o n e d s t a n d a r d , we s h a l l t a k e a d m i n i s t r a t i v e n o t i c e o f them. 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 

On March 13, 1991, t h e Board i s s u e d i t s o r d e r r e v i e w i n g R e f e r e e L i p t o n ' s 
September 20, 1989 o r d e r i n WCB 89-02361. Dean L. Wa t k i n s , s u p r a . The Board 
r e v e r s e d t h e R e f e r e e ' s o r d e r w h i c h had s e t a s i d e a D e t e r m i n a t i o n Order as prema
t u r e . The Board f o u n d t h a t c l a i m a n t ' s jaw i n j u r y c l a i m had n o t been p r e m a t u r e l y 
c l o s e d by a F e b r u a r y 22, 1989 D e t e r m i n a t i o n Order. I d . a t 531. The Board a l s o 
c o n s i d e r e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t symptoms, i n c l u d i n g a low 
back c o n d i t i o n , p s y c h o l o g i c a l c o n d i t i o n , and b i l a t e r a l t e m p o r o m a n d i b u l a r j o i n t 
(TMJ) c o n d i t i o n . The Board concluded t h a t o n l y t h e p s y c h o l o g i c a l and TMJ c o n d i 
t i o n s were compensable. I d . a t 535. F i n a l l y , t h e Board f o u n d t h a t c l a i m a n t was 
n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d , b u t t h a t he was e n t i t l e d t o 8 p e r c e n t un
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y . I d . a t 535-38. 

On A p r i l 19, 1991, t h e Board a f f i r m e d Referee P e t e r s o n ' s August 27, 1990 
o r d e r i n WCB 89-24358 w h i c h s e t a s i d e t h e employer's "de f a c t o " d e n i a l o f TMJ 
s u r g e r y . 

On A p r i l 1, 1992, t h e Court o f Appeals a f f i r m e d t h e Board's March 13, 1991 
and A p r i l 19, 1991 o r d e r s . Equipment L e a s i n g A s s o c i a t e s v. W a t k i n s , s u p r a . 

CONCLUSIONS OF LAW AND OPINION 

T h i s case ar o s e as a r e s u l t o f Referee L i p t o n ' s d e c i s i o n t h a t c l a i m a n t ' s 
jaw i n j u r y c l a i m had been p r e m a t u r e l y c l o s e d . I n response t o R e f e r e e L i p t o n ' s 
o r d e r , t h e c l a i m was e v e n t u a l l y r e c l o s e d p u r s u a n t t o a June 4, 1990 D e t e r m i n a 
t i o n Order. F o l l o w i n g a h e a r i n g , on February 20, 1991, t h e p r e s e n t R e f e r e e 
( P e t e r s o n ) f o u n d t h a t t h e June 4, 1990 D e t e r m i n a t i o n Order had p r e m a t u r e l y 
c l o s e d t h e c l a i m . 

Subsequent t o Referee Peterson's February 20, 1991 o r d e r , t h e Board r e 
v e r s e d R e f e r e e L i p t o n ' s September 20, 1989 o r d e r w h i c h had f o u n d t h e F e b r u a r y 
22, 1989 D e t e r m i n a t i o n Order t o have been premature. Dean L. W a t k i n s , s u p r a . 
Upon i s s u a n c e o f t h e Board's o r d e r , t h e February 22, 1989 D e t e r m i n a t i o n Order 
was r e i n s t a t e d . Thus, t h e June 4, 1990 D e t e r m i n a t i o n Order w h i c h had i s s u e d i n 
response t o Re f e r e e L i p t o n ' s o r d e r became moot. 

Inasmuch as t h e Board's o r d e r has now been a f f i r m e d by t h e C o u r t o f 
App e a l s , i t has become t h e law o f t h e case t h a t t h e Februa r y 22, 1989 D e t e r m i n a 
t i o n Order p r o p e r l y c l o s e d t h e c l a i m . Under such c i r c u m s t a n c e s , t h e June 4, 
1990 D e t e r m i n a t i o n Order i s n u l l and v o i d . Consequently, t h e i s s u e s o f medi
c a l l y s t a t i o n a r y d a t e , p r e m a t u r e c l o s u r e , and e x t e n t o f permanent d i s a b i l i t y 
( i n c l u d i n g permanent t o t a l d i s a b i l i t y ) , which a r i s e f r o m t h e June 4, 1990 D e t e r 
m i n a t i o n O rder, a r e moot. 

P u r s u a n t t o i t s A p r i l 19, 1991 o r d e r , i n d e t e r m i n i n g t h e e x t e n t o f c l a i m 
a n t ' s permanent d i s a b i l i t y under t h e February 22, 1989 D e t e r m i n a t i o n O r d e r , t h e 
Board f o u n d t h a t c l a i m a n t ' s back c o n d i t i o n was n o t r e l a t e d t o h i s 1983 compens
a b l e i n j u r y . S i n c e t h a t d e t e r m i n a t i o n was e s s e n t i a l t o t h e Board's d e c i s i o n , 
c l a i m a n t ' s c l a i m t h a t h i s low back c o n d i t i o n i s r e l a t e d t o h i s compensable i n 
j u r y i s b a r r e d by " i s s u e p r e c l u s i o n " u n l e s s c l a i m a n t ' s c u r r e n t c o n d i t i o n i s d i f 
f e r e n t f r o m t h e c o n d i t i o n f o u n d n o t compensable i n t h e e a r l i e r d e c i s i o n . N o r t h 
Clackamas School D i s t . v. Whi t e , 305 Or 48, 53, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . The 



Dean L. w a t k i n s , 44 Van N a t t a 1003 (19921 1005 

r e c o r d f a i l s t o e s t a b l i s h t h a t c l a i m a n t ' s c u r r e n t low back c o n d i t i o n i s d i f f e r 
e n t f r o m t h e c o n d i t i o n w h i c h we p r e v i o u s l y found u n r e l a t e d t o h i s compensable 
i n j u r y . 

T h e r e f o r e , we h o l d t h a t c l a i m a n t i s p r e c l u d e d from e s t a b l i s h i n g t h e com
p e n s a b i l i t y o f h i s c u r r e n t low back c o n d i t i o n . A l t e r n a t i v e l y , we agree w i t h t h e 
R e f e r e e ' s c o n c l u s i o n t h a t , i n l i g h t o f c l a i m a n t ' s u n r e l i a b i l i t y and t h e l a c k o f 
m e d i c a l e v i d e n c e , c l a i m a n t has n o t proven t h a t h i s c u r r e n t low back c o n d i t i o n i s 
c a u s a l l y r e l a t e d t o h i s 1983 compensable i n j u r y . 

C l a i m a n t ' s r e m a i n i n g argument i s t h a t he i s e n t i t l e d t o a p e n a l t y under 
ORS 656.262(10) f o r unreasonable r e f u s a l t o pay compensation and d e l a y i n deny
i n g t h e c l a i m . I n t h i s r e g a r d , c l a i m a n t c i t e s numerous a l l e g e d l y u n r e a s o n a b l e 
a c t s by t h e employer, i n c l u d i n g t h e employer's January 30, 1989 d e n i a l o f t r e a t 
ment; r e q u e s t f o r c l a i m c l o s u r e on September 22, 1989, two days a f t e r t h e Ref
e r e e f o u n d t h a t c l a i m a n t ' s jaw i n j u r y c l a i m was p r e m a t u r e l y c l o s e d ; October 22, 
1989 and November 13, 1989 d e n i a l s o f t r e a t m e n t ; c o n t i n u i n g f a i l u r e t o a u t h o r i z e 
TMJ s u r g e r y ; f a i l u r e t o f o r w a r d evidence t o t h e D i v i s i o n r e g a r d i n g c l a i m a n t ' s 
m e d i c a l l y s t a t i o n a r y s t a t u s f o l l o w i n g i t s r e q u e s t f o r c l a i m c l o s u r e ; and f a i l u r e 
t o r e s p o n d t o c l a i m a n t ' s September 20, 1984 827 form. 

A t h e a r i n g , c l a i m a n t sought p e n a l t i e s and a t t o r n e y f e e s f o r t h e employer's 
a l l e g e d l y u n r e a s o n a b l e conduct i n o b t a i n i n g c l a i m c l o s u r e . ( T r . 8 ) . C l a i m a n t 
d i d n o t r a i s e any o t h e r c l a i m p r o c e s s i n g i s s u e s a t h e a r i n g . However, d u r i n g 
w r i t t e n c l o s i n g arguments, c l a i m a n t a s s e r t e d t h a t t h e employer had f a i l e d t o r e 
spond t o c l a i m a n t ' s 1984 c l a i m f o r a low back c o n d i t i o n . W i t h o u t a d d r e s s i n g 
w hether c l a i m a n t had p r o p e r l y r a i s e d t h e i s s u e , t h e Referee d e c l i n e d t o assess 
p e n a l t i e s and a t t o r n e y f e e s , f i n d i n g t h a t i t was u n c l e a r whether c l a i m a n t ' s 
p h y s i c i a n had r e l a t e d c l a i m a n t ' s low back c o n d i t i o n t o t h e compensable i n j u r y 
and t h a t , i n any e v e n t , t h e c o n d i t i o n was n o t compensable. 

Inasmuch as t h e s o l e c l a i m p r o c e s s i n g i s s u e p r o p e r l y r a i s e d a t h e a r i n g 
concerned t h e employer's conduct i n s u b m i t t i n g t h e c l a i m f o r c l o s u r e , we a r e n o t 
i n c l i n e d t o address t h e o t h e r c l a i m p r o c e s s i n g charges r a i s e d by c l a i m a n t on r e 
v i e w . Stevenson v. Blue Cross o f Oregon, 108 Or App 247 ( 1 9 9 1 ) . N e v e r t h e l e s s , 
had we c o n s i d e r e d c l a i m a n t ' s c o n t e n t i o n s , we would c o n c l u d e t h a t c l a i m a n t has 
n o t e s t a b l i s h e d t h a t t h e employer's conduct was u n r e a s o n a b l e . T h e r e f o r e , p e n a l 
t i e s and a t t o r n e y f e e s would n o t be w a r r a n t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 20, 1991 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r f i n d i n g t h a t c l a i m a n t ' s jaw i n j u r y 
c l a i m was p r e m a t u r e l y c l o s e d i s r e v e r s e d . The June 4, 1990 D e t e r m i n a t i o n Order 
i s n u l l and v o i d . The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation 
DEAN L. WAIKINS, Claimant 
WCB Case No. 91-04219 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

B o t t i n i , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r t h a t : 
( 1 ) d i r e c t e d i t t o recommence payment o f temporary t o t a l d i s a b i l i t y b e n e f i t s i n 
accordance w i t h R e feree Peterson's February 20, 1991 o r d e r ; and (2) assessed 
p e n a l t i e s f o r an un r e a s o n a b l e r e f u s a l t o pay t h e s e t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s . On r e v i e w , t h e i s s u e s a r e t h e e f f e c t o f p r i o r a c t i o n s c o n c e r n i n g t h i s 
c l a i m . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g e x c e p t i o n and 
s u p p l e m e n t a t i o n . We do n o t adopt t h e l a s t p a r a g r a p h . 

T h i s d a t e , we r e v e r s e d Referee Peterson's F e b r u a r y 20, 1991 o r d e r i n WCB 
90-17604. Dean L. W a t k i n s . 44 Van N a t t a 1003 (1 9 9 2 ) . S p e c i f i c a l l y , we h e l d 
t h a t t h e June 4, 1990 D e t e r m i n a t i o n Order, wh i c h Referee P e t e r s o n had s e t a s i d e 
as p r e m a t u r e , was n u l l and v o i d . I n d o i n g so, we reasoned t h a t a p r i o r a c t i o n 
had d e t e r m i n e d t h a t t h e c l a i m was p r o p e r l y c l o s e d by a F e b r u a r y 22, 1989 
D e t e r m i n a t i o n Order. See Dean L. Watkins, 43 Van N a t t a 527 ( 1 9 9 1 ) ; a f f ' d mem. 
Equipment L e a s i n g A s s o c i a t e s v. Watkins, 112 Or App 327 ( 1 9 9 2 ) . 

CONCLUSIONS OF LAW AND OPINION 

To b e g i n , we may t a k e a d m i n i s t r a t i v e n o t i c e o f f a c t s " c a pable o f a c c u r a t e 
and r e a d y d e t e r m i n a t i o n by r e s o r t t o sources whose accura c y cannot r e a s o n a b l y be 
q u e s t i o n e d , " i n c l u d i n g agency o r d e r s . See e.g. Grace B. Simpson, 43 Van N a t t a 
1276, 1277 ( 1 9 9 1 ) . Inasmuch as t h e p r i o r Board and c o u r t d e c i s i o n s meet t h e 
a f o r e m e n t i o n e d s t a n d a r d , we t a k e a d m i n i s t r a t i v e n o t i c e o f them. 

The employer commenced payment o f compensation f o r t e m p o r a r y t o t a l d i s 
a b i l i t y e f f e c t i v e t h e d a t e o f Referee Peterson's o r d e r , F e b r u a r y 20, 1991. Ref
e r e e P e t e r s o n had s e t a s i d e a June 4, 1990 D e t e r m i n a t i o n Order as p r e m a t u r e . 
The June 4, 1990 D e t e r m i n a t i o n Order had i s s u e d as a r e s u l t o f R e f e r e e L i p t o n ' s 
September 20, 1989 o r d e r w h i c h found t h a t a February 22, 1989 D e t e r m i n a t i o n 
Order had been p r e m a t u r e . On March 13, 1991, t h e Board r e v e r s e d R e f e r e e 
L i p t o n ' s o r d e r and foun d t h a t t h e February 22, 1989 D e t e r m i n a t i o n Order had 
p r o p e r l y c l o s e d t h e c l a i m . T h e r e a f t e r , t h e employer d i s c o n t i n u e d payment o f 
t h i s c o mpensation e f f e c t i v e March 13, 1991, t h e d a t e t h e Board's Order on Review 
i s s u e d i n Dean L. W a t k i n s , supra, h o l d i n g t h a t t h e c l a i m was p r o p e r l y c l o s e d i n 
Fe b r u a r y 1989. I d . , Ex. 4. 

Re f e r e e F i n k o r d e r e d t h e employer t o recommence payment o f t e m p o r a r y t o t a l 
d i s a b i l i t y compensation p u r s u a n t t o Referee Peterson's F e b r u a r y 20, 1991 o r d e r . 
We d i s a g r e e . 

Inasmuch as t h e Februa r y 22, 1989 D e t e r m i n a t i o n Order p r o p e r l y c l o s e d t h e 
c l a i m , t h e June 4, 1990 D e t e r m i n a t i o n Order became n u l l and v o i d . L i k e w i s e , 
upon i s s u a n c e o f t h e Board's o r d e r r e i n s t a t i n g t h e Fe b r u a r y 22, 1989 D e t e r m i n a 
t i o n O r der, R e f e r e e P e t e r s o n ' s o r d e r s e t t i n g a s i d e t h e June 4, 1990 D e t e r m i n a 
t i o n Order became n u l l and v o i d . Consequently, once t h e F e b r u a r y 22, 1989 
D e t e r m i n a t i o n Order was r e i n s t a t e d , c l a i m a n t was n o t e n t i t l e d t o a d d i t i o n a l 
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t e m p o r a r y d i s a b i l i t y a r i s i n g f rom Referee Peterson's o r d e r c o n c e r n i n g t h e 
June 4, 1990 D e t e r m i n a t i o n Order. See Robert W. B r i g h t , J r . , 44 Van N a t t a 917 
(1992) . 

C l a i m a n t argues t h a t t h e employer c o u l d n o t u n i l a t e r a l l y t e r m i n a t e tempo
r a r y d i s a b i l i t y compensation because none o f t h e r e q u i r e m e n t s o f ORS 656.268(3) 
were met. However, i t i s t h e law o f t h e case t h a t c l a i m a n t ' s c l a i m was p r o p e r l y 
c l o s e d i n F e b r u a r y 1989. Since t h e c l a i m was no l o n g e r i n open s t a t u s as a r e 
s u l t o f t h e Board's March 13, 1991 o r d e r , c l a i m a n t was no l o n g e r e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y compensation. 

Because we co n c l u d e t h a t c l a i m a n t was not e n t i t l e d t o any t e m p o r a r y d i s 
a b i l i t y c ompensation, we f i n d t h a t t h e employer's a c t i o n i n t e r m i n a t i n g payment 
o f t h a t compensation was n o t unreasonable. T h e r e f o r e , we r e v e r s e t h e Referee's 
award o f p e n a l t i e s and a t t o r n e y f e e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 20, 1991 i s r e v e r s e d . The assessed a t t o r n e y 
f e e o f $2,000 i s r e v e r s e d . 

May 22, 1992 C i t e as 44 Van N a t t a 1007 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JEFFERSON S. CASE, Claimant 

WCB Case No. 91-03735 
ORDER ON REVIEW 

P h i l i p H. Garrow, C l a i m a n t A t t o r n e y 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f reimbursement f o r a lumbar s u r g e r y . On r e v i e w , t h e 
i s s u e i s m e d i c a l s e r v i c e s . We v a c a t e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t t h e lumbar s u r g e r y was n e i t h e r r e l a t e d t o t h e com
p e n s a b l e low back i n j u r y nor r e a s o n a b l e and necessary. We v a c a t e . 

I n M i c h a e l A. Jaguay, 44 Van N a t t a 173 (1 9 9 2 ) , we h e l d t h a t t h e r e i s no 
o t h e r p r o c e d u r e p r o v i d e d by ORS Chapter 656 f o r r e s o l v i n g d i s p u t e s c o n c e r n i n g 
t h e c a u s a l r e l a t i o n s h i p between an i n j u r y and a need f o r m e d i c a l s e r v i c e s . 
A c c o r d i n g l y , where a d e n i a l i s based on t h e ground t h a t t h e need f o r m e d i c a l 
s e r v i c e s i s n o t c a u s a l l y r e l a t e d t o t h e compensable i n j u r y , t h e Board has j u r i s 
d i c t i o n . M i c h a e l A. Jaguay, supra; Ralph D. S t i n s o n , J r . , 44 Van N a t t a 485 
( 1 9 9 2 ) . Thus, t h e He a r i n g s D i v i s i o n has j u r i s d i c t i o n o v e r t h e i s s u e o f causa
t i o n r e g a r d i n g m e d i c a l s e r v i c e s . 

Here, however, t h e employer's d e n i a l d e n i e d t h e lumbar s u r g e r y s o l e l y on 
t h e b a s i s t h a t i t was n o t rea s o n a b l e and necessary. (Ex. 9 ) . F u r t h e r m o r e , a t 
h e a r i n g , c l a i m a n t ' s c o u n s e l r e p r e s e n t e d and t h e employer's c o u n s e l agreed t h a t 
t h e s o l e i s s u e was t h e reasonableness and n e c e s s i t y o f t h e lumbar s u r g e r y . ( T r . 
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2, 3 ) . I t was n o t u n t i l t h e c l o s i n g arguments t h a t t h e employer r a i s e d t h e 
i s s u e o f c a u s a t i o n r e g a r d i n g t h e lumbar s u r g e r y . 1 

OAR 436-60-140(4) r e q u i r e s t h a t when an i n s u r e r d e n i e s a c l a i m , i t must do 
so i n a w r i t i n g w h i c h s t a t e s t h e f a c t u a l and l e g a l b a s i s f o r t h e d e n i a l . We 
have h e l d t h a t an employer's d e n i a l frames t h e i s s u e s f o r h e a r i n g , and t h a t an 
employer may n o t deny on one b a s i s and t h e n seek t o r a i s e a n o t h e r a t h e a r i n g . 
P a t r i c i a N. H a l l , 40 Van N a t t a 1873 ( 1 9 8 8 ) . See a l s o , R u n f t v. SAIF, 303 Or 
493, 496, n . l ( 1 9 8 7 ) . And even more s u r e l y , an i n s u r e r may n o t deny on one 
b a s i s , p r o c e e d a t h e a r i n g on t h a t b a s i s and t h e n , d u r i n g c l o s i n g arguments, 
r a i s e a new b a s i s o f d e n i a l . See R i c a r d o Aquas, 42 Van N a t t a 2783 ( 1 9 9 0 ) , 
a f f ' d , 109 Or App 220 ( 1 9 9 1 ) ; Edward A. Rankin, 41 Van N a t t a 1926, on r e c o n , 41 
Van N a t t a 2133 ( 1 9 8 9 ) . A c c o r d i n g l y , t h e Referee e r r e d i n a d d r e s s i n g t h e causa
t i o n i s s u e , and we v a c a t e t h a t p o r t i o n o f t h e Referee's o r d e r . 

F u r t h e r m o r e , we c o n c l u d e t h a t t h e Referee l a c k e d j u r i s d i c t i o n t o address 
t h e i s s u e o f t h e r e a s o n a b l e n e s s and n e c e s s i t y o f t h e lumbar s u r g e r y . Subsequent 
t o t h e R e f e r e e ' s o r d e r , we h e l d t h a t under amended ORS 656.704(3) " m a t t e r s con
c e r n i n g a c l a i m " o v e r w h i c h t h e Board, and t h u s t h e H e a r i n g s D i v i s i o n , has 
j u r i s d i c t i o n , do n o t i n c l u d e any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r f e e s f o r 
w h i c h a r e s o l u t i o n p r o c e d u r e i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. S t a n l e y 
Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . ORS 656.327 p r o v i d e s a p r o c e d u r e f o r t h e r e s 
o l u t i o n o f d i s p u t e s between a c a r r i e r and t h e i n j u r e d w o r k e r c o n c e r n i n g m e d i c a l 
t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a 
t i o n o f t h e r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " 

Here, t h e d e n i a l contended t h a t t h e lumbar s u r g e r y was n o t r e a s o n a b l e and 
n e c e s s a r y . We c o n c l u d e t h a t t h i s d e n i a l p r e s e n t s a d i s p u t e c o n c e r n i n g m e d i c a l 
t r e a t m e n t t h a t was a l l e g e d l y i n a p p r o p r i a t e o r i n e f f e c t u a l . Because such d i s 
p u t e s a r e no l o n g e r m a t t e r s c o n c e r n i n g a c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s ex
c l u s i v e l y w i t h t h e D i r e c t o r . ORS 656.327; ORS 6 5 6 . 7 0 4 ( 3 ) ; S t a n l e y Meyers, 
su p r a . A c c o r d i n g l y , by o p e r a t i o n o f ORS 656.704(3) and 6 5 6 . 3 2 7 ( 1 ) ( c ) , t h e em
p l o y e r ' s d e n i a l o f t h e t r e a t m e n t under ORS 656.262 i s n u l l and v o i d as a m a t t e r 
o f law, and t h e R e f e r e e was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . K e v i n 
S. K e l l e r , 44 Van N a t t a 225 ( 1 9 9 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 19, 1991 i s v a c a t e d . 

1 A l t h o u g h t h e r e q u e s t f o r h e a r i n g and t h e employer's w r i t t e n response 
framed t h e i s s u e s as a g g r a v a t i o n and m e d i c a l s e r v i c e s , a t h e a r i n g , t h e a t t o r n e y s 
f o r t h e r e s p e c t i v e p a r t i e s r e p r e s e n t e d t h a t t h e " s o l e i s s u e " was t h e r e a s o n a b l e 
ness and n e c e s s i t y o f s u r g e r y , and t h e case was t r i e d on t h a t b a s i s . 
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I n t h e M a t t e r o f t h e Compensation o f 
DOUGLAS K. DVORAK, Claimant 

WCB Case No. 90-13121 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r w h i c h d i s m i s s e d h i s 
h e a r i n g r e q u e s t c o n c e r n i n g c l a i m a n t ' s c o n t e n t i o n t h a t h i s s c h e d u l e d permanent 
d i s a b i l i t y s h o u l d be p a i d a t $305 per degree. The Referee t o o k t h i s a c t i o n i n 
l i g h t o f t h e Board's d e c i s i o n t h a t c l a i m a n t was not e n t i t l e d t o a d d i t i o n a l 
s c h e d u l e d permanent d i s a b i l i t y . Douglas K. Dvorak, 43 Van N a t t a 1035, 1281 
(1991) . 

On January 15, 1992, t h e Court o f Appeals a f f i r m e d t h e Board's d e c i s i o n i n 
Dvorak w i t h o u t o p i n i o n . Dvorak v. L i b e r t y Communications, 110 Or App 634 
(1992) . Inasmuch as i t i s t h e law o f t h e case t h a t c l a i m a n t i s n o t e n t i t l e d t o 
a d d i t i o n a l s c h e d u l e d permanent d i s a b i l i t y , i t f o l l o w s t h a t c l a i m a n t ' s h e a r i n g 
r e q u e s t c o n c e r n i n g whether a n o n e x i s t e n t award s h o u l d be p a i d a t a r a t e o f $305 
i s moot. C o n s e q u e n t l y , we a f f i r m t h e Referee's d i s m i s s a l o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 17, 1991 i s a f f i r m e d . 

May 22, 1992 C i t e as 44 Van N a t t a 1009 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MELVA J . GREGORY, Claimant 

WCB Case No. 91-01197 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Debra Ehrman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
M c W i l l i a m ' s o r d e r t h a t f o u n d t h a t c l a i m a n t ' s c o u n s e l was e n t i t l e d t o a $2,200 
a t t o r n e y f e e under ORS 656.386(1). On r e v i e w , t h e i s s u e i s amount o f a t t o r n e y 
f e e s . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

On January 23, 1991, SAIF i s s u e d a p a r t i a l d e n i a l s t a t i n g t h a t " [ a ] r e v i e w 
o f a r e c e n t m e d i c a l r e p o r t i n d i c a t e s t h a t t r e a t m e n t you a r e s e e k i n g and p r e 
s c r i p t i o n s f o r w h i c h you are se e k i n g reimbursement a r e u n r e l a t e d t o t h e [ ] o r i g 
i n a l 1974 i n j u r y . T h e r e f o r e , we must r e s p e c t f u l l y deny o n g o i n g b e n e f i t s . " (Ex. 
1 ) . On b e h a l f o f c l a i m a n t , her a t t o r n e y f i l e d a r e q u e s t f o r h e a r i n g r e g a r d i n g 
t h e d e n i a l on January 29, 1991. On February 27, 1991, SAIF r e s c i n d e d t h e 
d e n i a l , e x p l a i n i n g t h a t i t "was i s s u e d i n e r r o r and what we i n t e n d e d t o do was 
t o deny payment o f p r e s c r i p t i o n s f o r Premarin and Pr o v e r a . These a r e hormones 
and I t h i n k t h e pharmacy b i l l e d us i n e r r o r , b u t we s h o u l d have checked t h a t o u t 
p r i o r t o t a k i n g any a c t i o n . " (Ex. 2 ) . 
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The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o a $2,200 
f e e , f i n d i n g t h a t he was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t by 
c a u s i n g SAIF t o r e s c i n d i t s d e n i a l . See ORS 656.386( 1 ) ; Jones v. OSCI, 108 Or 
App 230, 232 ( 1 9 9 1 ) . SAIF does n o t c o n t e s t t h i s c o n c l u s i o n , b u t a s s e r t s t h a t 
t h e amount o f t h e f e e i s unreasonable and r e q u e s t s a r e d u c t i o n . 

I n d e t e r m i n i n g t h e amount o f t h e f e e , t h e Referee c o r r e c t l y c o n s i d e r e d 
t h o s e f a c t o r s s e t f o r t h i n OAR 438-15-010(4). I n a p p l y i n g t h o s e f a c t o r s on r e 
v i e w , we f i r s t n o t e t h a t t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s c o u n s e l ' s e f 
f o r t s i n a f f e c t i n g SAIF's r e s c i s s i o n o f i t s d e n i a l were modest, c o n s i s t i n g p r i n 
c i p a l l y o f s u b m i t t i n g a h e a r i n g r e q u e s t . F u r t h e r m o r e , t h e d e n i a l p r i m a r i l y con
c e r n e d c l a i m a n t ' s e n t i t l e m e n t t o m e d i c a t i o n , w h i c h , a l t h o u g h o f some b e n e f i t t o 
c l a i m a n t , does n o t p r e s e n t t h e c o m p l e x i t y o r v a l u e t h a t would be p r e s e n t e d by a 
d e n i a l o f c o m p e n s a b i l i t y o r a g g r a v a t i o n . W i t h r e g a r d t o t h e n a t u r e o f t h e p r o 
c e e d i n g , t h e r e c o r d d emonstrates t h a t SAIF r e s c i n d e d t h e d e n i a l a p p r o x i m a t e l y 
one month a f t e r t h e r e q u e s t f o r h e a r i n g was f i l e d and two months b e f o r e t h e 
s c h e d u l e d h e a r i n g , t h e r e b y p r o m p t l y l i m i t i n g t h e i s s u e s a t h e a r i n g t o p e n a l t i e s 
and a t t o r n e y f e e s w e l l i n advance o f h e a r i n g . 

F i n a l l y , as t h e Referee fo u n d , because o f t h e c o n t i n g e n c y n a t u r e o f t h e 
f e e arrangement between c l a i m a n t and her a t t o r n e y , t h e r e i s a r i s k t h a t t h e work 
may go uncompensated. The Referee a l s o n o t e d t h a t b o t h c l a i m a n t ' s and SAIF's 
a t t o r n e y s had a h i g h l e v e l o f competence. 

H a v i n g c o n s i d e r e d t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t 
a r e a s o n a b l e a t t o r n e y f e e i s $750. See K i m b e r l y Wayne, 44 Van N a t t a 328 ( 1 9 9 2 ) . 

F i n a l l y , we n o t e t h a t c l a i m a n t ' s c o u n s e l has s u b m i t t e d a s t a t e m e n t f o r 
s e r v i c e s on r e v i e w . However, when t h e i s s u e on r e v i e w s o l e l y c o n c e r n s a t t o r n e y 
f e e s , t h e r e i s no e n t i t l e m e n t t o an award f o r s e r v i c e s on r e v i e w . See e.g. 
Dotson v. Bohemia, I n c . , 80 Or App 233, 236 (1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d May 24, 1991, as amended June 10, 1991 and 
August 1 , 1991, a r e m o d i f i e d . The Referee's award t o c l a i m a n t ' s c o u n s e l o f 
$2,200 i s r e d u c e d t o $750, pa y a b l e by SAIF. The remainder o f t h e o r d e r i s 
a f f i r m e d . 

May 22, 1992 C i t e as 44 Van N a t t a 1010 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHERN A. KNIGHTEN, Claimant 

WCB Case No. 90-15985 
ORDER ON REVIEW 

Coons, e t a l . , Claimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Brown's o r d e r 
w h i c h : (1) s e t a s i d e i t s "de f a c t o " d e n i a l o f proposed c a r p a l t u n n e l s u r g e r y ; 
(2) awarded a $100 a t t o r n e y f e e f o r a l l e g e d l y u n r e a s o n a b l e c l a i m p r o c e s s i n g ; and 
(3) s e t a s i d e a D e t e r m i n a t i o n Order as premature. I n her r e s p o n d e n t ' s b r i e f , 
c l a i m a n t moves t o s t r i k e t h e i n s u r e r ' s a p p e l l a n t ' s b r i e f as u n t i m e l y f i l e d . On 
r e v i e w , t h e i s s u e s a r e m o t i o n t o s t r i k e a p p e l l a n t ' s b r i e f , m e d i c a l s e r v i c e s , 
p r e m a t u r e c l o s u r e and e x t e n t o f scheduled permanent d i s a b i l i t y . We deny t h e 
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m o t i o n , v a c a t e t h e Referee's s u r g e r y d e c i s i o n , r e v e r s e t h e Refe r e e ' s p r e m a t u r e 
c l o s u r e f i n d i n g , and a f f i r m t h e E v a l u a t i o n S e c t i o n ' s Order on R e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " b u t do n o t adopt h i s " U l t i m a t e 
F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

M o t i o n t o S t r i k e 

C l a i m a n t o b j e c t s t o t h e Board's a d m i n i s t r a t i v e d e c i s i o n w h i c h g r a n t e d t h e 
i n s u r e r ' s r e q u e s t f o r an e x t e n s i o n o f t i m e i n whic h t o f i l e i t s a p p e l l a n t ' s 
b r i e f . We adhere t o our p r i o r d e c i s i o n t h a t t h e i n s u r e r ' s r e q u e s t was based on 
e x t r a o r d i n a r y c i r c u m s t a n c e s beyond t h e c o n t r o l o f t h e p a r t y r e q u e s t i n g t h e ex
t e n s i o n . See OAR 438-11-020(3). A c c o r d i n g l y , t h e m o t i o n t o s t r i k e a p p e l l a n t ' s 
b r i e f i s d e n i e d . 

M e d i c a l S e r v i c e s 

T h i s d i s p u t e concerned whether c l a i m a n t ' s proposed c a r p a l t u n n e l s u r g e r y 
was r e a s o n a b l e and necessary t r e a t m e n t . The Referee reasoned t h a t s i n c e t h e i n 
s u r e r had f a i l e d t o a c c e p t , deny o r r e f e r t h i s m e d i c a l s e r v i c e s d i s p u t e t o t h e 
D i r e c t o r w i t h i n 90 days, j u r i s d i c t i o n over t h i s m a t t e r r e s t e d w i t h t h e He a r i n g s 
D i v i s i o n . We d i s a g r e e . 

Subsequent t o t h e Referee's o r d e r , we concluded t h a t o r i g i n a l j u r i s d i c t i o n 
o v e r such d i s p u t e s i s no l o n g e r shared by t h e D i r e c t o r and t h e H e a r i n g s D i v i 
s i o n . S t a n l e y Meyers, 43 Van N a t t a 2643 (1991). Rather, because such d i s p u t e s 
do n o t c o n s t i t u t e m a t t e r s c o n c e r n i n g a c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u 
s i v e l y w i t h t h e D i r e c t o r . See ORS 656.704(3); 6 5 6 . 3 2 7 ( 1 ) ( a ) ; S t a n l e y Meyers, 
s u p r a . We have f u r t h e r reasoned t h a t d i s p u t e s r e g a r d i n g proposed m e d i c a l t r e a t 
ment, as w e l l as t h o s e r e g a r d i n g c u r r e n t m e d i c a l t r e a t m e n t , a r e w i t h i n t h e 
D i r e c t o r ' s o r i g i n a l j u r i s d i c t i o n i n accordance w i t h ORS 656.327. K e v i n S. 
K e l l e r , 44 Van N a t t a 225 (19 9 2 ) . Inasmuch as t h i s d i s p u t e r e g a r d i n g t h e appro
p r i a t e n e s s o f a proposed s u r g e r y d i d n o t r a i s e a m a t t e r c o n c e r n i n g a c l a i m 
w i t h i n t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n , we v a c a t e t h e R e f e r e e ' s o r d e r 
w h i c h s e t a s i d e t h e i n s u r e r ' s "de f a c t o " d e n i a l . 

The i n s u r e r contends t h a t c l a i m a n t ' s h e a r i n g r e q u e s t was p r e m a t u r e . How
e v e r , even i f t h e h e a r i n g r e q u e s t was t i m e l y , t h e Board would s t i l l n o t have 
j u r i s d i c t i o n t o address t h e reasonableness and n e c e s s i t y o f t h e proposed c a r p a l 
t u n n e l s u r g e r y . A c c o r d i n g l y , we f i n d i t unnecessary t o address t h e i n s u r e r ' s 
c o n t e n t i o n . 

I n l i g h t o f our j u r i s d i c t i o n a l d e c i s i o n , we conclu d e t h a t t h e i n s u r e r 
p r o p e r l y sought D i r e c t o r r e v i e w o f t h i s d i s p u t e p u r s u a n t t o ORS 656.327. There
f o r e , we do n o t f i n d t h e i n s u r e r ' s conduct t o have been u n r e a s o n a b l e . 

Premature C l o s u r e 

Inasmuch as t h e Referee found t h a t t h e proposed s u r g e r y was r e a s o n a b l e and 
ne c e s s a r y , t h e Referee a l s o h e l d t h a t t h e c l a i m had been p r e m a t u r e l y c l o s e d . 
A c c o r d i n g l y , t h e Referee s e t a s i d e t h e D e t e r m i n a t i o n Order. I n l i g h t o f our 
d e c i s i o n t h a t t h e D i r e c t o r had o r i g i n a l j u r i s d i c t i o n o v e r t h i s d i s p u t e , and 
s i n c e t h e p r e m a t u r e c l o s u r e i s s u e was s o l e l y c o n t i n g e n t on c l a i m a n t ' s need f o r 
t h e p r o p o s e d s u r g e r y , i t f o l l o w s t h a t t h e r e s o l u t i o n o f t h e p r e m a t u r e c l o s u r e 
i s s u e s h o u l d have a w a i t e d t h e D i r e c t o r ' s d e c i s i o n as t o whether t h e proposed 
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s u r g e r y i s a p p r o p r i a t e . Consequently, t h e premature c l o s u r e i s s u e s h o u l d have 
been d e f e r r e d by t h e Referee p e n d i n g D i r e c t o r r e s o l u t i o n o f t h e m e d i c a l s e r v i c e s 
d i s p u t e . See Gary L. Waldrupe, 44 Van N a t t a 702 ( 1 9 9 2 ) . 1 

N e v e r t h e l e s s , t h e D i r e c t o r s u b s e q u e n t l y i s s u e d an o r d e r f i n d i n g t h a t t h e 
p r o p o s e d s u r g e r y i s n o t a p p r o p r i a t e m e d i c a l t r e a t m e n t . T h i s d a t e , we have a f 
f i r m e d a l a t e r R e f e r e e ' s d e c i s i o n t h a t t h e D i r e c t o r ' s o r d e r was s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e . K a t h e r n A. K n i q h t e n . 44 Van N a t t a 1013 ( 1 9 9 2 ) . I n l i g h t 
o f t h a t d e c i s i o n , and s i n c e we f i n d t h e r e c o r d s u f f i c i e n t l y d e v e l o p e d , we ad
d r e s s t h e p r e m a t u r e c l o s u r e i s s u e a t t h i s t i m e . 

The s o l e b a s i s f o r t h e Referee's d e c i s i o n t h a t c l a i m a n t ' s c l a i m was prema
t u r e l y c l o s e d was h i s d e c i s i o n t h a t t h e c a r p a l t u n n e l s u r g e r y was r e a s o n a b l e and 
n e c e s s a r y m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s compensable c o n d i t i o n . I n o u r com
p a n i o n d e c i s i o n i s s u e d on t h i s d a t e , we have found t h a t t h e M e d i c a l D i r e c t o r ' s 
o r d e r , w h i c h h e l d t h a t t h e proposed s u r g e r y was i n a p p r o p r i a t e , was s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e . I t f o l l o w s , t h e n , t h a t s i n c e t h e s u r g e r y i s n o t r e a s o n 
a b l e and n e c e s s a r y t r e a t m e n t , t h e c l a i m was n o t p r e m a t u r e l y c l o s e d . A c c o r d 
i n g l y , we r e i n s t a t e t h e D e t e r m i n a t i o n Order and address t h e e x t e n t o f s c h e d u l e d 
permanent d i s a b i l i t y . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

The R e f e r e e d i d n o t r e a c h t h e i s s u e o f e x t e n t as he s e t a s i d e t h e D e t e r m i 
n a t i o n Order on t h e b a s i s t h a t i t was premature. We have r e i n s t a t e d t h e D e t e r 
m i n a t i o n O r d er. Inasmuch as we f i n d t h e r e c o r d s u f f i c i e n t l y d e v e l o p e d t o d e c i d e 
t h e i s s u e , we p r o c e e d t o r a t e c l a i m a n t ' s permanent d i s a b i l i t y . 

A September 5, 1990 D e t e r m i n a t i o n Order awarded c l a i m a n t 20 p e r c e n t (30 
d e grees) s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t 
f o r e a r m . A subsequent Order on R e c o n s i d e r a t i o n decreased t h i s award t o 5 p e r 
c e n t (7.5 d egrees) f o r t h e r i g h t f o r e a r m and a l s o awarded 5 p e r c e n t (7.5 de
g r e e s ) f o r t h e l e f t f o r e a r m . 

C l a i m a n t has normal range o f m o t i o n i n her w r i s t s . The r e c o r d c o n t a i n s no 
e x p e r t m e d i c a l e v i d e n c e t h a t c l a i m a n t has decreased g r i p s t r e n g t h due t o n e r v e 
damage, a t r o p h y o r o t h e r a n a t o m i c a l changes. T h e r e f o r e , no award i s a p p r o p r i a t e 
under OAR 436-35-110(3). 

OAR 436-35-010(8) p r o v i d e s t h a t a worker may be e n t i t l e d t o s c h e d u l e d 
c h r o n i c c o n d i t i o n i m p a i r m e n t when a preponderance o f m e d i c a l o p i n i o n e s t a b l i s h e s 
t h a t t h e w o r k e r i s u n a b l e t o r e p e t i t i v e l y use a body p a r t due t o a c h r o n i c and 
permanent m e d i c a l c o n d i t i o n . The phrase "body p a r t " i n c l u d e s t h e w r i s t . I d . 
Dr. N e l s o n , o r t h o p e d i c surgeon, o f t h e O r t h o p a e d i c C o n s u l t a n t s recommended t h a t 
c l a i m a n t s h o u l d " a v o i d r e p e t i t i v e f i n e hand movement." Such a r e s t r i c t i o n es
t a b l i s h e s t h a t c l a i m a n t had s u s t a i n e d permanent im p a i r m e n t as a r e s u l t o f h e r 
compensable b i l a t e r a l w r i s t c o n d i t i o n . Moreover, Dr. B i t t e r , c l a i m a n t ' s t r e a t 
i n g hand sur g e o n , c o n c u r r e d w i t h Dr. Nelson's r e p o r t . Under such c i r c u m s t a n c e s , 
we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o an award o f 5 p e r c e n t s c h e d u l e d perma
nent d i s a b i l i t y f o r each f o r e a r m . OAR 436-35-010(1); OAR 4 3 6 - 3 5 - 0 1 0 ( 8 ) ( a ) . 
A c c o r d i n g l y , t h e Order on R e c o n s i d e r a t i o n i s a f f i r m e d . 

1 I n Waldrupe, we recommended a procedure t o d e a l w i t h d e f e r r e d i s s u e s i n w h i c h 
r e f e r e e s w o u l d d i r e c t t h e C e n t r a l F i l e s S e c t i o n o f t h e H e a r i n g s D i v i s i o n t o c r e 
a t e a new WCB case number t o be a s s i g n e d t o t h e d e f e r r e d i s s u e ( s ) . T h i s p r o c e 
d u r e a l l o w s a r e f e r e e t o i s s u e a f i n a l , a p p e a l a b l e o r d e r r e s o l v i n g t h o s e i s s u e s 
w h i c h a r e p r e s e n t l y v i a b l e , w h i l e a s s i g n i n g a n o t h e r WCB number t o t h o s e i s s u e s 
w h i c h must be d e f e r r e d p e n d i n g D i r e c t o r r e v i e w . 
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The R e f e r e e ' s o r d e r d a t e d September 9, 1991 i s r e v e r s e d i n p a r t and 
v a c a t e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h s e t a s i d e t h e D e t e r 
m i n a t i o n Order i s r e v e r s e d . The Order on R e c o n s i d e r a t i o n i s r e i n s t a t e d and 
a f f i r m e d . That p o r t i o n o f t h e Referee's o r d e r w h i c h s e t a s i d e t h e i n s u r e r ' s "de 
f a c t o " d e n i a l o f c a r p a l t u n n e l s u r g e r y i s v a c a t e d . The Referee's p e n a l t y -
r e l a t e d a t t o r n e y f e e o f $100, and h i s assessed a t t o r n e y f e e award o f $2,000 f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on t h e "de f a c t o " s u r g e r y d e n i a l a r e a l s o v a c a t e d . 

May 22, 1992 C i t e as 44 Van N a t t a 1013 (1992) 

I n t h e M a t t e r o f t h e Compensation 
KATHERN A. KNIGHTEN, Claimant 

WCB Case No. 91-14319 
ORDER ON REVIEW 

Coons, e t a l . , Claimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r w h i c h a f f i r m e d 
a M e d i c a l D i r e c t o r ' s o r d e r f i n d i n g t h a t c l a i m a n t ' s proposed s u r g e r y was n o t 
a p p r o p r i a t e . On r e v i e w , c l a i m a n t contends t h a t t h e M e d i c a l D i r e c t o r l a c k e d 
j u r i s d i c t i o n t o c o n s i d e r t h e s u r g e r y d i s p u t e , o r a l t e r n a t i v e l y , t h a t t h e Referee 
e r r e d i n f i n d i n g t h a t t h e M e d i c a l D i r e c t o r ' s o r d e r was s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

T h i s d a t e , we have v a c a t e d t h a t p o r t i o n o f a p r i o r R e f e r e e ' s o r d e r w h i c h 
c o n c l u d e d t h a t t h e H e a r i n g s D i v i s i o n had o r i g i n a l j u r i s d i c t i o n t o address t h i s 
s u r g e r y d i s p u t e . K a t h e r n A. K n i q h t e n , 44 Van N a t t a 1010 ( 1 9 9 2 ) . Based on t h e 
r e a s o n i n g e x p r e s s e d i n t h a t d e c i s i o n , we h o l d t h a t t h e M e d i c a l D i r e c t o r had 
j u r i s d i c t i o n t o r e s o l v e t h i s d i s p u t e p u r s u a n t t o ORS 656.327. 

The R e f e r e e f o u n d t h a t s u b s t a n t i a l evidence i n t h e r e c o r d s u p p o r t s t h e 
D i r e c t o r ' s f i n d i n g t h a t c l a i m a n t ' s proposed s u r g e r y was n o t a p p r o p r i a t e m e d i c a l 
t r e a t m e n t . We agree. 

ORS 656.327(2) s e t s o u t t h e s t a n d a r d f o r r e v i e w o f t h e D i r e c t o r ' s o r d e r . 
I t p r o v i d e s i n p e r t i n e n t p a r t : " * * * Review o f a D i r e c t o r ' s o r d e r s h a l l be as 
p r o v i d e d i n ORS 656.283 i n accordance w i t h e x p e d i t e d h e a r i n g p r o c e d u r e s e s t a b 
l i s h e d by t h e Board, exc e p t t h a t t h e o r d e r o f t h e D i r e c t o r may be m o d i f i e d o n l y 
i f t h e o r d e r i s n o t s u p p o r t e d by s u b s t a n t i a l e v i d e n c e i n t h e r e c o r d . " Substan
t i a l e v i d e n c e e x i s t s t o s u p p o r t a f i n d i n g when t h e r e c o r d , viewed as a whole, 
w o u l d p e r m i t a r e a s o n a b l e person t o make t h a t f i n d i n g . A r m s t r o n g v. A s t e n - H i l l 
Co. , 90 Or App 200 (1 9 8 8 ) . I f a f i n d i n g i s r e a s o n a b l e i n l i g h t o f c o u n t e r v a i l 
i n g as w e l l as s u p p o r t i n g e v i d e n c e , t h e f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l e v i 
dence. G a r c i a v. Bois e Cascade, 309 Or 292 (1 9 9 0 ) ; Armstrong v. A s t e n - H i l l Co., 
supr a a t 206. 

Here, t h e D i r e c t o r r e l i e d on t h e o p i n i o n o f t h e m e d i c a l r e v i e w e r , Dr. 
Eng l a n d e r , n e u r o l o g i s t , w h i c h was su p p o r t e d by t h e o p i n i o n s o f Drs. J e w e l l and 
Nelson. The D i r e c t o r a l s o c o n s i d e r e d t h e o p i n i o n o f Dr. S t r e i t z and Dr. B i t t e r . 
We c o n c l u d e t h a t t h e r e c o r d , viewed as a whole, would p e r m i t a r e a s o n a b l e p e r s o n 
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t o r e l y on Dr. En g l a n d e r ' s m e d i c a l o p i n i o n , as s u p p o r t e d by t h e m a j o r i t y o f t h e 
o t h e r m e d i c a l e x p e r t s . Moreover, such a f i n d i n g i s r e a s o n a b l e i n l i g h t o f t h e 
c o u n t e r v a i l i n g , as w e l l as s u p p o r t i n g , e v i d e n c e . F i n a l l y , such a f i n d i n g and 
r e a s o n i n g s u b s t a n t i a t e s t h e M e d i c a l D i r e c t o r ' s c o n c l u s i o n t h a t t h e proposed 
s u r g e r y i s n o t a p p r o p r i a t e t r e a t m e n t . A c c o r d i n g l y , we c o n c l u d e t h a t t h e D i r e c 
t o r ' s o r d e r i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 10, 1992 i s a f f i r m e d . 

May 22, 1992 C i t e as 44 Van N a t t a 1014 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SUSAN LYNCH, Claimant 
WCB Case No. 90-17248 

ORDER ON REVIEW 
Robert J. G u a r r a s i , Claimant A t t o r n e y 

Pam S c h u l t z , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee M c W i l l i a m ' s o r d e r 
t h a t : ( 1 ) a f f i r m e d a N o t i c e o f Cl o s u r e d e t e r m i n i n g t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on January 1, 1990; and (2) found no b a s i s f o r a w a r d i n g u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e p r e m a t u r e c l o s u r e and 
e x t e n t o f un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Premature C l o s u r e 

The N o t i c e o f C l o s u r e , which i s s u e d on August 27, 1990, f o u n d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y on January 1, 1990. The Referee agreed t h a t t h e m e d i c a l 
e v i d e n c e p r o v e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on t h a t d a t e and a c c o r d 
i n g l y c o n c l u d e d t h a t t h e c l a i m was not p r e m a t u r e l y c l o s e d . C l a i m a n t o b j e c t s t o 
t h i s c o n c l u s i o n , c o n t e n d i n g t h a t t h e m e d i c a l e v i d e n c e does n o t s u p p o r t a c o n c l u 
s i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on t h e d a t e o f t h e N o t i c e o f C l o 
s u r e . 

Under ORS 656 . 2 6 8 ( 1 ) , c l a i m s s h a l l n o t be c l o s e d i f t h e w o r k e r ' s c o n d i t i o n 
has n o t become m e d i c a l l y s t a t i o n a r y . " M e d i c a l l y s t a t i o n a r y " means t h a t "no f u r 
t h e r m a t e r i a l improvement would r e a s o n a b l y be expe c t e d f r o m m e d i c a l t r e a t m e n t , 
o r t h e passage o f t i m e . " ORS 656.005(17). I t i s c l a i m a n t ' s b u rden t o show t h a t 
she was n o t m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e . B e r l i n e r v. Weyer
haeuser, 54 Or App 624, 628 (19 8 1 ) . I n d e t e r m i n i n g whether c l a i m a n t has c a r r i e d 
t h i s b u r d e n , we examine m e d i c a l e v i d e n c e a v a i l a b l e a t t h e t i m e o f c l o s u r e , as 
w e l l as e v i d e n c e s u b m i t t e d a f t e r c l o s u r e ; however, m e d i c a l e v i d e n c e s u b m i t t e d 
a f t e r c l o s u r e t h a t p e r t a i n s t o changes i n c l a i m a n t ' s c o n d i t i o n subsequent t o 
c l o s u r e i s n o t p r o p e r l y c o n s i d e r e d . Scheuning v. J. R. S i m p l o t & Company, 84 Or 
App 622, 625, r e v den 303 Or 590 (19 8 7 ) . 

C l a i m a n t contends t h a t she was n o t m e d i c a l l y s t a t i o n a r y a t any t i m e p r i o r 
t o t h e Ja n u a r y 10, 1991 h e a r i n g . I n a t t e m p t i n g t o prov e t h a t she was n o t 
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m e d i c a l l y s t a t i o n a r y , c l a i m a n t r e l i e s on c h a r t notes f r o m Dr. Reeves, D.O., and 
Dr. M a t t e r i , h e r c u r r e n t t r e a t i n g p h y s i c i a n , as w e l l as a November 9, 1990 
r e p o r t f r o m t h e Western M e d i c a l C o n s u l t a n t s , s t a t i n g t h a t c l a i m a n t was "not y e t 
m e d i c a l l y s t a t i o n a r y . " (Ex. 39-5). 

C l a i m a n t i n j u r e d her low back on September 1, 1989. She sought t r e a t m e n t 
f o r back p a i n f r o m t h e F e r n r i d g e M e d i c a l C l i n i c u n t i l October 26, 1989; t h e 
c l i n i c i s made up o f Drs. B a i l e y and Saavedra and C h a r l e s R o b e r t s , P.A. Cl a i m 
a n t a l s o saw Dr. M a t t e r i on December 8, 1989. Because she was p r e g n a n t , c l a i m 
a n t d i d n o t see M a t t e r i a g a i n u n t i l August 1990. On t h a t v i s i t , M a t t e r i f o u n d 
o n l y "a l i t t l e b i t o f l o c a l p a i n over t h e l u m b o s a c r a l j u n c t i o n . " (Ex. 4 4 - 1 ) . 
Dr. Reeves, D.O., who t r e a t e d c l a i m a n t i n September and October 1990, a l s o f o u n d 
some low back p a i n , b u t r e p o r t e d t h a t c l a i m a n t was " i n no a c u t e d i s t r e s s . " (Ex. 
36-1) . 

On October 24, 1990, however, c l a i m a n t s u f f e r e d a sudden i n c r e a s e i n back 
p a i n . M a t t e r i f o u n d t h a t c l a i m a n t "was h a v i n g a symptomatic e x a c e r b a t i o n o f a 
p r e - e x i s t i n g u n d e r l y i n g c o n d i t i o n . " (Ex. 4 4 - 1 ) . He f u r t h e r s t a t e d t h a t he d i d 
n o t 

" b e l i e v e t h a t [ c l a i m a n t ' s ] back symptoms have been c o n t i n u o u s 
and o n g o i n g , and I do concur t h a t back i n January 1990, [ c l a i m a n t ] 
was m e d i c a l l y s t a t i o n a r y . She has an anatomic c o n g e n i t a l u n d e r l y i n g 
c o n d i t i o n w h i c h p r e d i s p o s e s her, w i t h her r a t h e r s l i g h t body b u i l d , 
t o have i n t e r m i t t e n t back p a i n . * * * I t i s i m p o s s i b l e t o d i f f e r e n 
t i a t e between l i m i t a t i o n s due t o her September 1, low back s t r a i n 
and l i m i t a t i o n s w h i c h may be a t t r i b u t a b l e t o her c o n g e n i t a l anomaly 
as t h e y a r e one i n t h e same." ( I d . a t 2 ) . 

Based on Dr. M a t t e r i ' s o p i n i o n , we f i n d t h a t c l a i m a n t ' s c o n d i t i o n changed 
a f t e r O c t o b e r 24, 1990 i n t h a t her back symptoms i n c r e a s e d . Having d e t e r m i n e d 
t h a t c l a i m a n t ' s c o n d i t i o n changed a f t e r t h a t d a t e , we do n o t c o n s i d e r any medi
c a l e v i d e n c e p e r t a i n i n g t o c l a i m a n t ' s m e d i c a l s t a t u s a f t e r October 24, 1990, i n 
c l u d i n g t h e November 9, 1990 r e p o r t o f t h e Western M e d i c a l C o n s u l t a n t s . More
o v e r , t h e C o n s u l t a n t s ' o p i n i o n was a p p a r e n t l y premised on a need f o r f u r t h e r d i 
a g n o s t i c s e r v i c e s (CT scan) . However, suggested d i a g n o s t i c s e r v i c e s do n o t 
e s t a b l i s h t h a t a c l a i m a n t i s n o t m e d i c a l l y s t a t i o n a r y . Bobby G. Todd, 42 Van 
N a t t a 1648 (1990) . 

The r e m a i n i n g e v i d e n c e c o n s i s t s o f a June 25, 1990 r e p o r t by Dr. B a i l e y , 
M.D., who s t a t e d t h a t he "assumed" t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f 
J a n u a r y 1, 1990. (Ex. 30) B a i l e y based h i s c o n c l u s i o n on t h e f a c t t h a t 
c l a i m a n t had n o t sought t r e a t m e n t s i n c e October 26, 1989, and t h e p h y s i c i a n ' s 
a s s i s t a n t ' s r e p o r t on t h a t d a t e t h a t c l a i m a n t ' s back s t r a i n was r e s o l v i n g . 
( I _ d ) . As s t a t e d above, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. M a t t e r i , c o n c u r r e d 
w i t h Dr. B a i l e y ' s o p i n i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y i n J anuary 
1990. (Ex. 4 4 - 2 ) . 

The o n l y e v i d e n c e t h a t c o u l d be c o n s t r u e d as d i s p u t i n g t h e o p i n i o n s o f 
Drs. B a i l e y and M a t t e r i i s t h a t o f Dr. Reeves. Reeves r e p o r t e d t h a t c l a i m a n t ' s 
"low back i n j u r y was p r o b a b l y m e d i c a l l y s t a t i o n a r y " as o f October 8, 1990. (Ex. 
3 7 ) . However, we do n o t f i n d Reeves' o p i n i o n t o be as r e l i a b l e as t h a t o f 
M a t t e r i s i n c e , u n l i k e M a t t e r i , Reeves d i d n o t f i r s t see c l a i m a n t u n t i l September 
1990, a y e a r a f t e r her i n j u r y , and he t r e a t e d her on o n l y f o u r o c c a s i o n s . Thus, 
we f i n d t h a t c l a i m a n t d i d n o t c a r r y her burden o f p r o o f i n d e m o n s t r a t i n g t h a t 
she was n o t m e d i c a l l y s t a t i o n a r y as o f August 27, 1990 and we c o n c l u d e t h a t t h e 
c l a i m was n o t p r e m a t u r e l y c l o s e d . 
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Permanent D i s a b i l i t y 

F i n a l l y , c l a i m a n t contends t h a t she i s e n t i t l e d t o permanent d i s a b i l i t y . 
We a f f i r m and adopt t h a t p o r t i o n o f t h e Referee's amended o r d e r r e g a r d i n g t h e 
e x t e n t o f permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 27, 1991, as amended June 18, 1991, i s 
a f f i r m e d . 

May 22, 1992 C i t e as 44 Van N a t t a 1016 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ANNIE M. NEUBERGER, Claimant 

WCB Case No. 90-12870 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Knapp's o r d e r t h a t s e t a s i d e i t s J u l y 18, 1990 d e n i a l i n s o f a r as i t d e n i e d 
c l a i m a n t ' s c e r v i c a l d i s c i n j u r y c l a i m . I n i t s b r i e f , t h e employer a l s o asks t h e 
Board t o u p h o l d i t s May 2 1 , 1991 d e n i a l o f m e d i c a l s e r v i c e s and d e n i a l o f r e 
s p o n s i b i l i t y f o r any t r e a t m e n t o r d i s a b i l i t y r e s u l t i n g f r o m an u n r e l a t e d A p r i l 
1991 motor v e h i c l e a c c i d e n t , c o n t e n d i n g t h e Referee d i d n o t address t h e s e i s s u e s 
i n t h e o r d e r . I n her respond e n t ' s b r i e f , c l a i m a n t contends t h a t he Ref e r e e 
e r r e d i n d e n y i n g c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s f o r t h e employer's a l l e g e d l y 
u n r e a s o n a b l e d e n i a l . ^ On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , m e d i c a l s e r 
v i c e s , and p e n a l t i e s . We a f f i r m on t h e i s s u e s o f c o m p e n s a b i l i t y and p e n a l t i e s , 
s e t a s i d e t h e m e d i c a l s e r v i c e s d e n i a l , and d e c l i n e t o c o n s i d e r t h e d e n i a l o f 
r e s p o n s i b i l i t y f o r any t r e a t m e n t o r d i s a b i l i t y r e s u l t i n g f r o m t h e A p r i l 1991 
motor v e h i c l e a c c i d e n t . 

1. C l a i m a n t ' s r e s p o n d e n t ' s b r i e f was due no l a t e r t h a n September 30, 1991. 
C l a i m a n t m a i l e d t h e b r i e f ( o f 19 pages) t o t h e Board on October 2, 1991 under a 
cove r l e t t e r r e q u e s t i n g an e x t e n s i o n o f t i m e t o October 2 t o f i l e t h e b r i e f . 
The l e t t e r e x p l a i n e d t h e s i g n i f i c a n t reasons f o r t h e u n t i m e l i n e s s , and a l s o r e p 
r e s e n t e d t h a t t h e employer's a t t o r n e y had no o b j e c t i o n t o t h e r e q u e s t f o r an ex
t e n s i o n . The Board d e n i e d t h e r e q u e s t f o r an e x t e n s i o n due t o c l a i m a n t ' s f a i l 
u r e t o show e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y i n g t h e u n t i m e l y f i l i n g . 
OAR 438 - 1 1 - 0 2 0 ( 3 ) . O r d i n a r i l y , t h e Board w i l l n o t c o n s i d e r a b r i e f t h a t i s un
t i m e l y f i l e d u n l e s s a r e q u e s t f o r an e x t e n s i o n i s g r a n t e d . Here, however, t h e 
employer t i m e l y s u b m i t t e d a r e p l y b r i e f , e v i d e n t l y due t o a m i s u n d e r s t a n d i n g 
about t h e n a t u r e and a f f e c t o f t h e Board's r u l i n g . Under t h e s e u n u s u a l c i r c u m 
s t a n c e s , and g i v e n t h e c o m p l e x i t i e s o f t h i s case ( b o t h p r o c e d u r a l l y and on t h e 
m e r i t s ) , we have g r a n t e d an e x c e p t i o n t o t h e r u l e , and a c c o r d i n g l y , have c o n s i d 
e r e d t h e r e s p o n d e n t ' s and r e p l y b r i e f s f i l e d by c l a i m a n t and t h e employer r e 
s p e c t i v e l y . However, t h e f a c t o f t h e u n t i m e l y f i l i n g w i l l be c o n s i d e r e d by t h e 
Board on t h e q u e s t i o n o f a t t o r n e y fees f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on 
Board r e v i e w . 
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FINDINGS OF FACT 
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We adopt t h e Referee's " F i n d i n g s o f Fact" and " U l t i m a t e F i n d i n g o f F a c t , " 
as supplemented. 

C l a i m a n t ' s t r e a t i n g c h i r o p r a c t i c p h y s i c i a n , Dr. Wheeler, f i l e d an 827 Form 
r e g a r d i n g c l a i m a n t ' s c e r v i c a l c o n d i t i o n on A p r i l 30, 1990. C l a i m a n t f i l e d an 
801 Form on a p p r o x i m a t e l y May 1, 1990. 

C l a i m a n t f i l e d a Request f o r H e a r i n g on June 18, 1990, c o n c e r n i n g t h e em
p l o y e r ' s a l l e g e d f a i l u r e t o t i m e l y accept o r deny her c l a i m . 

The employer d e n i e d , i n t e r a l i a , t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n on J u l y 18, 1990. On J u l y 25, 1990, c l a i m a n t supplemented her h e a r i n g 
r e q u e s t t o i n c l u d e t h e J u l y 18, 1990 d e n i a l . 

The employer i s s u e d a second d e n i a l on May 2 1 , 1991 c o n t e n d i n g t h a t : (1) 
c l a i m a n t ' s c e r v i c a l d i s c e c t o m i e s and f u s i o n s were n o t c a u s a l l y r e l a t e d t o her 
work f o r t h e employer; and (2) i t i s n o t r e s p o n s i b l e f o r any t r e a t m e n t o r d i s 
a b i l i t y r e s u l t i n g f r o m an u n r e l a t e d A p r i l 1991 motor v e h i c l e a c c i d e n t . 

On May 22, 1991, c l a i m a n t supplemented her h e a r i n g r e q u e s t t o i n c l u d e t h e 
May 2 1 , 1991 m e d i c a l s e r v i c e s d e n i a l . 

The h e a r i n g was h e l d on May 22, 1991. The p a r t i e s i d e n t i f i e d t h e i s s u e s 
as t h e p r o p r i e t y o f t h e employer's J u l y 18, 1990 c o m p e n s a b i l i t y d e n i a l and 
May 2 1 , 1991 m e d i c a l s e r v i c e s d e n i a l . C l a i m a n t ' s a t t o r n e y i n d i c a t e d t h a t he had 
p r e p a r e d f o r t h e h e a r i n g w i t h t h e i s s u e o f c e r v i c a l s u r g e r y i n mind; s i m i l a r l y , 
t h e e m p loyer's a t t o r n e y n o t e d t h a t t h e employer had i s s u e d t h e May 1991 d e n i a l 
t o a s s u r e t h e p a r t i e s had an o p p o r t u n i t y t o l i t i g a t e t h e i s s u e o f s u r g e r y a t t h e 
h e a r i n g . The p a r t i e s agreed t o d e f e r and p r e s e r v e t h e i s s u e o f t h e employer's 
May 1991 d e n i a l o f r e s p o n s i b i l i t y f o r any t r e a t m e n t o r d i s a b i l i t y r e s u l t i n g from 
t h e A p r i l 1991 motor v e h i c l e a c c i d e n t . 

C l a i m a n t ' s C5-6 and C6-7 d i s c e c t o m i e s and f u s i o n s were c a u s a l l y r e l a t e d t o 
her work f o r t h e employer. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

We a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s t h a t c l a i m 
a n t ' s c e r v i c a l h e r n i a t e d d i s c s a r e compensable, w i t h t h e f o l l o w i n g comments. 

On r e v i e w , t h e employer argues t h a t no i n j u r i o u s e v e n t o c c u r r e d on 
A p r i l 10, 1990. We u n d e r s t a n d t h e employer t o a s s e r t t h a t c l a i m a n t has a t e n 
dency t o s o m a t a s i z e , and t h u s , her t e s t i m o n y about t h e e v e n t s h o u l d n o t be c r e d 
i t e d as t r u e . However, we a r e s a t i s f i e d by c l a i m a n t ' s t e s t i m o n y and t h e g r e a t 
w e i g h t o f t h e m e d i c a l e v i d e n c e t h a t on A p r i l 10, 1990, an i n j u r i o u s e v e n t 
o c c u r r e d as c l a i m a n t d e s c r i b e d . Here, t h e r e a l i s s u e i s a complex m e d i c a l ques
t i o n : w h e t h e r t h e d i s c l e s i o n s found by o b j e c t i v e e x a m i n a t i o n s were caused, i n 
maj o r p a r t , by t h e A p r i l 10, 1990 work i n c i d e n t . The Referee r e s o l v e d t h e ques
t i o n i n c l a i m a n t ' s f a v o r . We agree. 

The employer argues t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t she s u s t a i n e d a 
compensable i n j u r y because her symptoms a f t e r t h e A p r i l 1990 i n j u r y were t h e 
same as t h o s e she complained o f a f t e r a 1987 i n j u r y . We d i s a g r e e . A compens
a b l e i n j u r y i s e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . The l a s t e x a m i n a t i o n o f c l a i m a n t p r i o r t o t h e A p r i l 1990 
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i n j u r y was t h e O r t h o p e d i c C o n s u l t a n t s ' December 1988 i n d e p e n d e n t e x a m i n a t i o n . 
A t t h a t t i m e , c l a i m a n t r e p o r t e d t h a t her e a r l i e r hand numbness had c o m p l e t e l y 
r e s o l v e d . Moreover, t h e C o n s u l t a n t s found no e v i d e n c e o f c e r v i c a l r a d i c u l o p a 
t h y , and n o t e d t h a t c l a i m a n t ' s p h y s i c a l e x a m i n a t i o n was e n t i r e l y n o r m a l . 

A f t e r h e r A p r i l 1990 i n j u r y , c l a i m a n t developed l e f t upper e x t r e m i t y numb
ness, t i n g l i n g and c e r v i c a l r a d i c u l o p a t h y . E a r l i e r x - r a y s r e v e a l e d s l i g h t 
f o r a m i n a l n a r r o w i n g and o s t e o p h y t e s a t t h e C5-6 l e v e l w i t h no d i s c space n a r r o w 
i n g . An MRI p e r f o r m e d i n June 1990 and an MRI and myelogram p e r f o r m e d i n F e b r u 
a r y 1991 r e v e a l a p r o g r e s s i o n o f c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n , 
and, most s i g n i f i c a n t l y , new f i n d i n g s o f h e r n i a t e d C5-6 and C6-7 d i s c s ( o r 
l e s i o n s ) w i t h a m p u t a t i o n o f t h e nerve r o o t s , c o m p a t i b l e w i t h t h e t y p e o f i n j u r y 
c l a i m a n t s u s t a i n e d . 

F i n a l l y , t h e employer q u e s t i o n s t h e diagnoses o f h e r n i a t e d C5-6 and C6-7 
d i s c s , because " t h e r e i s no m e n t i o n " i n t h e s u r g i c a l r e p o r t o f "removal o f d i s c 
m a t e r i a l . " However, t h e o p e r a t i v e r e p o r t c l e a r l y s t a t e s t h a t c l a i m a n t underwent 
two d i s c e c t o m i e s and two f u s i o n s . 

May 2 1 , 1991 D e n i a l 

The employer a l s o r e q u e s t s t h a t t h i s Board address i t s May 2 1 , 1991 d e n i a l 
o f c l a i m a n t ' s c e r v i c a l s u r g e r i e s and d e n i a l o f r e s p o n s i b i l i t y f o r any t r e a t m e n t 
o r d i s a b i l i t y r e s u l t i n g from an u n r e l a t e d A p r i l 1991 motor v e h i c l e a c c i d e n t . A t 
h e a r i n g , t h e p a r t i e s agreed t h a t t h e o n l y i s s u e s were t h e J u l y 18, 1990 compens
a b i l i t y d e n i a l and May 2 1 , 1991 m e d i c a l s e r v i c e s d e n i a l . They agreed t o d e f e r 
and p r e s e r v e t h a t p o r t i o n o f t h e May 1991 d e n i a l c o n c e r n i n g t h e i s s u e o f r e s p o n 
s i b i l i t y f o r any t r e a t m e n t o r d i s a b i l i t y r e s u l t i n g f r o m t h e A p r i l 1991 motor 
v e h i c l e a c c i d e n t . T h e r e f o r e , we conclude t h a t o n l y t h a t p o r t i o n o f t h e May 1991 
d e n i a l p e r t a i n i n g t o c l a i m a n t ' s c e r v i c a l s u r g e r y c l a i m was p r o p e r l y a t i s s u e a t 
h e a r i n g . A c c o r d i n g l y , we c o n s i d e r t h e c o m p e n s a b i l i t y o f t h a t s u r g e r y , b u t we do 
n o t c o n s i d e r t h e r e m a i n d e r o f t h e employer's May 1991 d e n i a l i n accordance w i t h 
t h e p a r t i e s agreement a t h e a r i n g . 

As a p r e l i m i n a r y m a t t e r , we n o t e t h a t i n M i c h a e l A. Jaquav, 44 Van N a t t a 
173 ( 1 9 9 2 ) , we h e l d t h a t t h e r e i s no p r o c e d u r e p r o v i d e d by ORS Chapter 656 f o r 
r e s o l v i n g d i s p u t e s c o n c e r n i n g t h e c a u s a l r e l a t i o n s h i p between an i n j u r y and a 
need f o r m e d i c a l t r e a t m e n t . T h e r e f o r e , such d i s p u t e s a r e " m a t t e r s c o n c e r n i n g a 
c l a i m " o v e r w h i c h we have j u r i s d i c t i o n . See ORS 6 5 6 . 7 0 4 ( 3 ) . A c c o r d i n g l y , where 
an employer has d e n i e d t h a t t h e need f o r m e d i c a l s e r v i c e s i s c a u s a l l y r e l a t e d t o 
t h e compensable i n j u r y , t h e Board has j u r i s d i c t i o n o v e r t h i s a s p e c t o f a m e d i c a l 
s e r v i c e s d i s p u t e . M i c h a e l A. Jaquav, supra. 

The employer d e n i e s t h a t c l a i m a n t ' s need f o r s u r g e r y was c a u s a l l y r e l a t e d 
t o a compensable i n j u r y . The employer d i d n o t deny t h a t t h e s u r g e r y was r e a s o n 
a b l e and n e c e s s a r y t r e a t m e n t f o r c l a i m a n t ' s c e r v i c a l d i s c c o n d i t i o n . Thus, we 
r e t a i n j u r i s d i c t i o n o v e r t h i s m e d i c a l s e r v i c e s d i s p u t e . M i c h a e l A. Jaquav, 
s u p r a . 

The employer concedes t h a t i f a w o r k - r e l a t e d i n j u r y on A p r i l 10, 1990 
caused t h e c e r v i c a l h e r n i a t i o n s , c l a i m a n t ' s s u r g e r y i s compensable. We have 
h e r e i n a f f i r m e d t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s h e r n i a t e d c e r v i c a l 
d i s c s a r e compensable. We f i n d , t h e r e f o r e , t h a t t h e C5-6 and C6-7 d i s c e c t o m i e s 
and f u s i o n s t o t r e a t c l a i m a n t ' s c e r v i c a l d i s c c o n d i t i o n s a r e l i k e w i s e 
compensable. A c c o r d i n g l y , t h a t p o r t i o n o f t h e employer's May 2 1 , 1991 d e n i a l 
t h a t d e n i e d c l a i m a n t ' s c l a i m f o r c e r v i c a l s u r g e r y i s s e t a s i d e . 

Inasmuch as we have s e t a s i d e t h a t p o r t i o n o f t h e employer's May 2 1 , 1991 
d e n i a l c o n c e r n i n g t h e c a u s a l r e l a t i o n s h i p o f c l a i m a n t ' s s u r g e r y c l a i m , c l a i m a n t 
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i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g and on r e v i e w . 
ORS 6 5 6 . 3 8 6 ( 1 ) . 

We a f f i r m and adopt t h e c o n c l u s i o n and r e a s o n i n g o f t h e R e f e r e e on t h e 
q u e s t i o n o f p e n a l t i e s . 

A t t o r n e y Fees 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h a t 
p o r t i o n o f t h e employer's May 2 1 , 1991 d e n i a l t h a t d e n i e d t h e c a u s a l r e l a t i o n 
s h i p o f her c e r v i c a l s u r g e r y . ORS 656.386(1). Moreover, because t h e employer 
i n i t i a t e d t h e r e q u e s t f o r r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c e r v i c a l d i s c c o n d i t i o n ( d e n i e d by t h e J u l y 1990 d e n i a l ) , and we have n o t d i s a l 
lowed o r reduced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s a l s o 
e n t i t l e d t o an assessed f e e f o r s e r v i c e s on r e v i e w under ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e d e n i e d c a u s a l r e l a t i o n s h i p i n 
t h e May 1991 d e n i a l i s $2,300, t o be p a i d by t h e employer. We f u r t h e r f i n d t h a t 
a r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w 
c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h e c e r v i c a l d i s c c o n d i t i o n d e n i e d by t h e J u l y 
1990 d e n i a l i s $450, a l s o payable by t h e employer. I n r e a c h i n g t h e s e c o n c l u 
s i o n s , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e 
s e n t e d t h e h e a r i n g r e c o r d and c l a i m a n t ' s u n t i m e l y , b u t c o n s i d e r e d , a p p e l l a t e 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

The R e f e r e e ' s o r d e r d a t e d June 24, 1991 i s a f f i r m e d i n p a r t , r e v e r s e d i n 
p a r t , and m o d i f i e d i n p a r t . The s e l f - i n s u r e d employer's May 2 1 , 1991 d e n i a l i s 
p a r t i a l l y s e t a s i d e . That p o r t i o n o f t h e employer's d e n i a l w h i c h d e n i e d c l a i m 
a n t ' s c e r v i c a l s u r g e r y c l a i m i s s e t a s i d e , and t h e c l a i m i s remanded t o t h e 
employer f o r acceptance and p r o c e s s i n g i n accordance w i t h t h e law. For s e r v i c e s 
a t h e a r i n g and on r e v i e w c o n c e r n i n g t h i s i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed a t t o r n e y f e e o f $2,300, payable by t h e s e l f - i n s u r e d employer. That 
p a r t o f t h e May 2 1 , 1991 d e n i a l which d e n i e d r e s p o n s i b i l i t y f o r any t r e a t m e n t o r 
d i s a b i l i t y r e s u l t i n g from an u n r e l a t e d A p r i l 1991 motor v e h i c l e a c c i d e n t i s de
f e r r e d and w i l l n o t be c o n s i d e r e d p u r s u a n t t o t h e p a r t i e s ' agreement a t h e a r i n g . 
The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w con
c e r n i n g t h e J u l y 1990 d e n i a l i s s u e , c l a i m a n t ' s c o u n s e l i s awarded $450, t o be 
p a i d by t h e s e l f - i n s u r e d employer. 

P e n a l t i e s 

ORDER 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN E. PERKINS, Claimant 
WCB Case No. 91-03986 

ORDER ON REVIEW 
F l a x e l , e t a l . , C l aimant A t t o r n e y s 

R. Thomas Gooding ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r w h i c h u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r a c o n g e s t i v e e p i d i d y m i t i s 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , as m o d i f i e d and supplemented 
below. 

On September 5, 1990, c l a i m a n t was i n j u r e d when he l i f t e d an a p p r o x i m a t e l y 
150-pound t r u c k t i r e o u t fr o m u n d e r n e a t h a t r a i l e r . ( T r . 9, Ex. 7 ) . 

Dr. Uno, c l a i m a n t ' s t r e a t i n g u r o l o g i s t , had t r e a t e d him i n 1988 f o r r i g h t 
t e s t i c u l a r s w e l l i n g , w h i c h he diagnosed as " p r o b a b l e c o n g e s t i v e e p i d i d y m i t i s 
w i t h h y d r o c e l e a c t i v e a n t e r i o r l y . " (Ex. 2-9 t o 2-10). Dr. Uno never c o n f i r m e d 
t h e d i a g n o s i s o f c o n g e s t i v e e p i d i d y m i t i s , b u t he d i d p e r f o r m a r i g h t h y d r o c e l e c -
tomy on J u l y 1, 1988. (See Exs. 2, 3, 4 ) . 

By August 9, 1988, c l a i m a n t had r e c o v e r e d f r o m h i s s u r g e r y , and Dr. Uno 
r e p o r t e d h i s t e s t e s were normal. (Ex. 1-4). C l a i m a n t had no f u r t h e r t e s t i c u l a r 
p roblems u n t i l t h e September 5, 1990 l i f t i n g i n c i d e n t a t work, f o r w h i c h he 
sought t r e a t m e n t f r o m Dr. Uno on November 16, 1990. (Ex. 1-4 t o 1-6). 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s compensable i n j u r y combined w i t h a p r e 
e x i s t i n g c o n d i t i o n t o cause o r p r o l o n g h i s d i s a b i l i t y o r need f o r t r e a t m e n t . 
Because he f o u n d t h a t t h e compensable i n j u r y was n o t t h e major c o n t r i b u t i n g 
cause o f c l a i m a n t ' s r e s u l t a n t c o n d i t i o n , he u p h e l d SAIF's d e n i a l o f t h e c l a i m . 
We d i s a g r e e . 

We f i n d t h a t c l a i m a n t d i d n o t have any p r e e x i s t i n g c o n d i t i o n o r d i s e a s e 
t h a t combined w i t h h i s work i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need f o r 
t r e a t m e n t . The m e d i c a l r e c o r d does n o t r e v e a l t h a t c l a i m a n t had c o n g e s t i v e e p i 
d i d y m i t i s p r e v i o u s l y . Moreover, even i f i t had, t h e m e d i c a l r e c o r d r e v e a l s t h a t 
c l a i m a n t had f u l l y r e c o v e r e d by a t l e a s t November 1988 from t h e c o n d i t i o n s Dr. 
Uno t r e a t e d i n 1988. T h e r e f o r e , we conclude t h a t c l a i m a n t d i d n o t have a p r e e x 
i s t i n g c o n g e s t i v e e p i d i d y m i t i s c o n d i t i o n t h a t combined w i t h h i s September 5, 
1990 work i n j u r y t o cause or p r o l o n g h i s d i s a b i l i t y o r need f o r t r e a t m e n t . 

SAIF con t e n d s t h a t c l a i m a n t ' s vasectomy, p e r f o r m e d i n a p p r o x i m a t e l y 1973, 
a l s o i s a p r e e x i s t i n g c o n d i t i o n f o r purposes o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . We d i s 
a g ree. Dr. Uno e x p l a i n e d t h a t t h e vasectomy i s a p r e r e q u i s i t e f o r d e v e l o p i n g 
c o n g e s t i v e e p i d i d y m i t i s because t h e vasectomy causes e l e v a t e d t u b u l e p r e s s u r e i n 
t h e e p i d i d y m i s and p r e d i s p o s e s t o leakage o f t h e c o n t e n t s . When t h e s e f a c t o r s 
combine w i t h trauma o r s t r a i n i n g , c o n g e s t i v e e p i d i d y m i t i s may d e v e l o p . Dr. Uno 
e x p l a i n e d t h a t b o t h e l e v a t e d t u b u l e p r e s s u r e , caused i n major p a r t by c l a i m a n t ' s 
vasectomy, and s t r a i n i n g and trauma a re major components f o r t h e e t i o l o g y o f 
c o n g e s t i v e e p i d i d y m i t i s . He i d e n t i f i e d t h e s t r a i n i n g and trauma as c a u s i n g t h e 
c o n g e s t i v e e p i d i d y m i t i s . (Ex. 9 ) . 
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Dr. B a i l e y , a u r o l o g i s t who perfor m e d a r e c o r d s r e v i e w and an independent 
m e d i c a l e x a m i n a t i o n , e x p l a i n e d t h a t t h e e p i d i d y m i s t e n d s t o become more p r o m i 
n e n t a f t e r a vasectomy. However, he not e d t h a t t h i s does n o t u s u a l l y produce 
any u n t o w a r d symptoms. (Ex. 15-2). I n t h i s r e g a r d , we n o t e t h a t c l a i m a n t 
a p p a r e n t l y had no p r i o r problems r e l a t e d t o e p i d i d y m a l f u l l n e s s , and t h a t Dr. 
B a i l e y was impressed w i t h c l a i m a n t ' s f o r t h r i g h t cognizance o f h i s body. (See 
Ex. 18-2, T r . 7 ) . Dr. B a i l e y does n o t i d e n t i f y t h e vasectomy, n o r any r e l a t e d 
c o n d i t i o n , as a p r e e x i s t i n g d i s e a s e o r c o n d i t i o n w h i c h combined w i t h t h e com
p e n s a b l e i n j u r y t o cause o r p r o l o n g c l a i m a n t ' s d i s a b i l i t y o r need f o r t r e a t m e n t . 
(See Exs. 15, 1 8 ) . 

Based on t h e m e d i c a l e x p l a n a t i o n s i n t h e r e c o r d , we c o n c l u d e t h a t t h e 
vasectomy was a p r e d i s p o s i t i o n , a s p e c i a l s u s c e p t i b i l i t y t o c o n t r a c t i n g conges
t i v e e p i d i d y m i t i s , b u t n o t a di s e a s e o r p a t h o l o g i c a l c o n d i t i o n i t s e l f . See 
Rodney T. B u c k a l l e w , 44 Van N a t t a 358, 360 ( 1 9 9 2 ) ; L i b e r t y N o r t h w e s t I n s . Corp. 
v. Spurqeon, 109 Or App 566, 569 (1 9 9 1 ) . ̂  A c c o r d i n g l y , we c o n c l u d e t h a t t h e 
vasectomy i s n o t a p r e e x i s t i n g d i s e a s e o r c o n d i t i o n w i t h i n t h e meaning o f ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

SAIF a l s o contends t h a t c l a i m a n t ' s c o n g e s t i v e e p i d i d y m i t i s c o n d i t i o n 
s h o u l d be c l a s s i f i e d as a c o n s e q u e n t i a l c o n d i t i o n , p u r s u a n t t o ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , secondary t o c l a i m a n t ' s accepted back s t r a i n , w h i c h was caused 
by t h e September 5, 1990 l i f t i n g i n c i d e n t a t work. C l a i m a n t contends t h a t t h e 
c o n g e s t i v e e p i d i d y m i t i s was a d i r e c t r e s u l t o f t h e l i f t i n g i n c i d e n t , n o t a sec
on d a r y consequence o f t h e compensable back s t r a i n c o n d i t i o n . We agree w i t h 
c l a i m a n t ' s a n a l y s i s . 

We have p r e v i o u s l y d i s t i n g u i s h e d between d i r e c t o r p r i m a r y consequences o f 
an i n d u s t r i a l a c c i d e n t and secondary consequences. The fo r m e r we d e f i n e d as 
t h o s e " c o n d i t i o n s i n t r i n s i c a l l y r e l a t e d t o t h e u n d e r l y i n g i n d u s t r i a l a c c i d e n t , " , 
w h i l e t h e l a t t e r we i n t e r p r e t e d i n t h e c o n t e x t o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) as mean
i n g " c o m p l i c a t i o n s o r r e l a t e d problems t h a t a r i s e f r o m c o n d i t i o n s p r e v i o u s l y 
deemed compensable." J u l i e K. Gasperino, 43 Van N a t t a 1151, 1152-53 (1991) 
(emphasis added). Where t o draw t h e l i n e between p r i m a r i l y and s e c o n d a r i l y con
s e q u e n t i a l c o n d i t i o n s we s a i d i s a q u e s t i o n o f "me d i c a l cause and e f f e c t w h i c h 
must be d e t e r m i n e d on a case by case b a s i s . " I d . a t 1153. 

I n t h i s case, we f i n d t h a t c l a i m a n t ' s c o n g e s t i v e e p i d i d y m i t i s c o n d i t i o n 
was caused n o t by c o m p l i c a t i o n s a r i s i n g o u t o f h i s compensable back s t r a i n , b u t 

1. Dr. Uno i s c l e a r l y n o t a lawyer o r a grammarian. C e r t a i n s t a t e m e n t s i n h i s 
r e p o r t (Ex. 9) can be m i s l e a d i n g and mi s u n d e r s t o o d i f t a k e n o u t o f c o n t e x t . One 
s o u r c e o f t h e problem i s t h a t t h e i s s u e was n o t framed f o r t h e d o c t o r s i n terms 
o f s u s c e p t i b i l i t y v e r s u s cause. However, we are persuaded t h a t he addresses 
t h a t i s s u e c o n s i s t e n t w i t h our u n d e r s t a n d i n g , perhaps n o t c o g e n t l y , on page 2 o f 
h i s r e p o r t , as f o l l o w s : 

" C o n g e s t i v e e p i d i d y m i t i s [ i n f l a m m a t i o n o f t h e e p i d i d y m i s ] r e 
s u l t s f r o m t h e e l e v a t e d t u b u l e p r e s s u r e i n t h e e p i d i d y m i s secondary 
t o o b s t r u c t i o n secondary t o vasectomy which p r e d i s p o s e s t o le a k a g e 
o f c o n t e n t s w i t h trauma, s t r a i n , e t c . " 

I n o t h e r words, t h e e l e v a t e d t u b u l e p r e s s u r e f o l l o w i n g t h e vasectomy p r e 
d i s p o s e d c l a i m a n t t o c o n g e s t i v e e p i d i d y m i t i s upon t h e o c c u r r e n c e o f some t r a u 
m a t i c o r s t r a i n i n g e v e n t . Thus, t h e vasectomy was a t most a s u s c e p t i b i l i t y o r 
p r e d i s p o s i t i o n , whereas t h e work i n j u r y caused t h e e p i d i d y m i t i s . 
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r a t h e r i t was caused d i r e c t l y by t h e l i f t i n g i n c i d e n t . When he examined 
c l a i m a n t a f t e r t h e i n d u s t r i a l i n j u r y , Dr. Uno diagnosed s a c r o i l i a c ( S I ) j o i n t 
s t r a i n and c o n g e s t i v e e p i d i d y m i t i s b i l a t e r a l l y " s i n c e h i s s t r a i n i n g e p i s o d e 2-
1/2 months ago." (Ex. 1-7). L a t e r , Dr. Uno e x p l a i n e d t h a t t h e s e v e r e s t r a i n i n g 
e p i s o d e o f September 5, 1990, s e t c l a i m a n t up f o r t h e e p i d i d y m i t i s , as w e l l as 
f o r t h e S I j o i n t s t r a i n . (Ex. 9-1). He s t a t e d t h a t t h e " s t r a i n i n g and trauma 
w h i c h caused t h e e p i d i d y m i t i s i s [ s i c ] . . . a necessary component f o r t h e 
e t i o l o g y o f c o n g e s t i v e e p i d i d y m i t i s . " (Ex. 9-1). Based on Dr. Uno's o p i n i o n , 
we c o n c l u d e t h a t t h e l i f t i n g i n c i d e n t a t work d i r e c t l y caused b o t h t h e S I j o i n t 
s t r a i n and t h e c o n g e s t i v e e p i d i d y m i t i s . 

Dr. B a i l e y , a u r o l o g i s t who conducted an independent m e d i c a l e x a m i n a t i o n 
on May 3 1 , 1991, suggested t h a t " i n some way t h e g e n i t a l d i s c o m f o r t [ c l a i m a n t ] 
e x p e r i e n c e s r e l a t e s t o a r a d i a t i o n e f f e c t from p a i n t h a t emanates f r o m h i s 
back." However, he d e f e r r e d a more d e f i n i t i v e c a u s a l a n a l y s i s t o a n e u r o l o g i s t 
o r o r t h o p e d i s t . (Ex. 1 8 - 3 ) . Consequently, Dr. B a i l e y ' s suggested c a u s a l a n a l y 
s i s does n o t cause us t o r e j e c t Dr. Uno's o p i n i o n . 

Because we have conclu d e d t h a t t h e September 5, 1990 l i f t i n g i n c i d e n t a t 
work d i r e c t l y caused c l a i m a n t ' s c o n g e s t i v e e p i d i d y m i t i s , t h e c o n d i t i o n w i l l be 
compensable i f c l a i m a n t e s t a b l i s h e s t h a t t h e work i n c i d e n t was a m a t e r i a l con
t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; 
Mark N. W i e d l e , 43 Van N a t t a 855 ( 1 9 9 1 ) . Based on Dr. Uno's i n i t i a l examina
t i o n , p r o g r e s s n o t e s , and o p i n i o n l e t t e r , as d i s c u s s e d above, we c o n c l u d e t h a t 
c l a i m a n t has c a r r i e d h i s burden. We f i n d no p e r s u a s i v e reason n o t t o r e l y on 
t h e t r e a t i n g d o c t o r ' s o p i n i o n i n t h i s case. Weiland v. SAIF, 64 Or App 810, 814 
( 1 9 8 3 ) . 

Dr. B a i l e y agreed t h a t e p i d i d y m i t i s can d e v e l o p as a r e s u l t o f a l i f t i n g 
o r s t r a i n i n g i n c i d e n t , and t h a t i t u s u a l l y p r e s e n t s i t s e l f w i t h i n 2 o r 3 days o f 
t h e s t r a i n i n g e v e n t . However, he q u e s t i o n e d t h e r o l e o f t h e s t r a i n i n g e p i s o d e 
i n t h i s case because o f t h e a p p a r e n t l y nonacute, i n s i d i o u s p r e s e n t a t i o n o v e r a 
2-1/2 month p e r i o d . (Ex. 15-1). At t h a t t i m e , Dr. B a i l e y had n o t examined 
c l a i m a n t , and he acknowledged t h a t i t was " d i f f i c u l t t o r e a c h any s o l i d c o n c l u 
s i o n s " w i t h o u t an e x a m i n a t i o n . (Ex. 15-2). Moreover, c l a i m a n t t e s t i f i e d t h a t 
a f t e r about t h r e e days he d i s c o v e r e d " k n o t s " i n h i s t e s t i c l e s and t h a t he has a 
h i g h t o l e r a n c e t o p a i n . ( T r . 1 2 ) . T h e r e f o r e , we a r e n o t persuaded by Dr. 
B a i l e y ' s i n i t i a l o p i n i o n l e t t e r based o n l y on a r e v i e w o f m e d i c a l r e c o r d s . (Ex. 
15) . 

A f t e r e x a m i n i n g c l a i m a n t on May 3 1 , 1991, Dr. B a i l e y o p i n e d t h a t he has 
" l i t t l e d o u b t " t h a t c l a i m a n t ' s p a i n r e l a t e s t o h i s work i n j u r y , a l t h o u g h he 
q u e s t i o n e d whether i t r e l a t e s s p e c i f i c a l l y t o t h e e p i d i d y m i s , o r w h e t h e r i t 
emanates f r o m h i s back. (Ex. 18-2 t o 18-3). However, we have p r e v i o u s l y s t a t e d 
t h a t we g i v e l i t t l e w e i g h t t o Dr. B a i l e y ' s c a u s a t i o n a n a l y s i s because he d e f e r s 
t o more q u a l i f i e d m e d i c a l e x p e r t s . Consequently, we r e l y on Dr. Uno's o p i n i o n , 
b o t h because he i s t h e t r e a t i n g d o c t o r and because t h e r e i s no p e r s u a s i v e con
t r a r y o p i n i o n . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d t h a t t h e September 
5, 1990 l i f t i n g i n c i d e n t a t work was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s 
a b i l i t y o r need f o r t r e a t m e n t r e s u l t i n g from h i s c o n g e s t i v e e p i d i d y m i t i s c o n d i 
t i o n . T h e r e f o r e , SAIF's d e n i a l s h a l l be s e t a s i d e . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e 
c o m p e n s a b i l i t y i s s u e . ORS 656.386(1). Inasmuch as he was r e p r e s e n t e d o n l y a t 
t h e Board l e v e l , h i s c o u n s e l w i l l r e c e i v e a f e e o n l y f o r t h o s e l e g a l s e r v i c e s . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s 
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c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $1,425, t o 
be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u 
l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s 
a p p e l l a t e b r i e f s and cou n s e l ' s s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e 
i s s u e , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e r i s k t h a t c l a i m a n t ' s a t t o r n e y 
m i g h t go uncompensated. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 17, 1991 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed a t t o r n e y f e e o f $1,425, payable by SAIF. 

May 22, 1992 C i t e as 44 Van N a t t a 1023 (1992} 

I n t h e M a t t e r o f t h e Compensation o f 
GLORIA J . SCRIVEN, Claimant 

WCB Case Nos. 91-08719 & 91-07641 
ORDER OF DISMISSAL (REMANDING) 

Goldberg & Mechanic, Claimant A t t o r n e y s 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

D a r y l Nelson, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has r e q u e s t e d r e v i e w o f Referee Neal's December 27, 
1991 o r d e r , w h i c h f o u n d i t r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t low back c o n d i 
t i o n . SAIF acknowledges t h a t i t s r e q u e s t f o r r e v i e w i s s u b m i t t e d more t h a n 30 
days a f t e r t h e d a t e o f t h e Referee's o r d e r . However, SAIF n o t e s t h a t i t was n o t 
m a i l e d a copy o f t h e o r d e r and o n l y r e c e n t l y r e c e i v e d n o t i c e o f t h e d e c i s i o n . 
We h o l d t h a t t h e Referee's o r d e r was not f i n a l . C onsequently, t h i s case i s r e 
t u r n e d t o t h e Referee f o r p u b l i c a t i o n o f a f i n a l o r d e r w h i c h i s m a i l e d t o a l l 
p a r t i e s t o t h i s p r o c e e d i n g . 

FINDINGS OF FACT 

Cl a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g L i b e r t y N o r t h w e s t I n s u r a n c e Corpo
r a t i o n ' s d e n i a l o f her "new i n j u r y " c l a i m f o r her c u r r e n t low back c o n d i t i o n and 
SAIF's d e n i a l o f her a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . ( D u r i n g d i f f e r 
e n t t i m e p e r i o d s , c l a i m a n t ' s employer was i n s u r e d by SAIF and, s u b s e q u e n t l y , 
L i b e r t y N o r t h w e s t ) . C l a i m a n t a l s o sought assessment o f p e n a l t i e s and a t t o r n e y 
f e e s a g a i n s t SAIF f o r an a l l e g e d l y unreasonable d e n i a l . 

On December 27, 1991, t h e Referee i s s u e d an O p i n i o n and Order, f i n d i n g 
SAIF r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . The o r d e r d i d n o t 
i n d i c a t e t h a t a copy had been m a i l e d t o SAIF. 

On May 5, 1992, SAIF o b t a i n e d a copy o f t h e Referee's o r d e r . T h e r e a f t e r , 
SAIF r e q u e s t e d Board r e v i e w o f t h e o r d e r . 

ULTIMATE FINDING OF FACT 

SAIF was n o t m a i l e d a copy o f t h e Referee's o r d e r . 

CONCLUSIONS OF LAW 

A Re f e r e e ' s o r d e r s h a l l be m a i l e d t o a l l p a r t i e s i n i n t e r e s t . ORS 
65 6 . 2 8 9 ( 2 ) . " P a r t y " means a c l a i m a n t f o r compensation, t h e employer o f t h e 
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i n j u r e d w o r k e r a t t h e t i m e o f i n j u r y and t h e i n s u r e r , i f any, o f such employer. 
ORS 65 6 . 0 0 5 ( 2 0 ) . 

Here, SAIF, a p a r t y i n i n t e r e s t t o t h e p r o c e e d i n g , was n o t m a i l e d a copy 
o f t h e R e f e r e e ' s o r d e r . T h e r e f o r e , t h e o r d e r i s n o t f i n a l and i s n o t s u b j e c t t o 
our r e v i e w . ORS 65 6 . 2 8 9 ( 2 ) , ( 3 ) ; R i c h a r d F. T a y l o r , 40 Van N a t t a 384 ( 1 9 8 8 ) ; 
M a r t i n N. Manning, 40 Van N a t t a 374 (19 8 8 ) . 

Inasmuch as t h e Referee's o r d e r i s n o t f i n a l , SAIF's r e q u e s t f o r Board r e 
v i e w i s p r e m a t u r e . A c c o r d i n g l y , t h e r e q u e s t f o r r e v i e w i s d i s m i s s e d and t h e 
m a t t e r r e t u r n e d t o Referee Ne'al w i t h i n s t r u c t i o n s t o i s s u e a r e p u b l i s h e d and 
f i n a l o r d e r b e a r i n g a new d a t e o f a c t u a l m a i l i n g t o a l l p a r t i e s t o t h i s p r o c e e d 
i n g , i n c l u d i n g t h e i r r e s p e c t i v e r e p r e s e n t a t i v e s . 

I T I S SO ORDERED. 

May 22, 1992 C i t e as 44 Van N a t t a 1024 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CURTIS W. STINSON, Claimant 

WCB Case No. 89-16397 
ORDER ON REVIEW 

Whitehead & Kloste r m a n , C l a i m a n t A t t o r n e y s 
David 0. Horne, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and Brazeau. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Emerson's o r d e r 
t h a t d i r e c t e d i t t o r e c a l c u l a t e t h e r a t e o f tem p o r a r y t o t a l d i s a b i l i t y and p e r 
manent t o t a l d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e t h e r e s j u d i c a t a e f f e c t o f 
t h e l i t i g a t i o n on t h e r a t e o f temporary and permanent t o t a l d i s a b i l i t y and t h e 
c o r r e c t r a t e o f permanent t o t a l d i s a b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 

On November 4, 1984, a D e t e r m i n a t i o n Order i s s u e d a w a r d i n g c l a i m a n t 30 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y and t e m p o r a r y t o t a l d i s a b i l i t y . 
C l a i m a n t d i d n o t r e q u e s t a h e a r i n g r e g a r d i n g t h e o r d e r . 

On J u l y 29, 1988, a second D e t e r m i n a t i o n Order i s s u e d a w a r d i n g c l a i m a n t 20 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y and a d d i t i o n a l t e m p o r a r y t o t a l 
d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g r e g a r d i n g t h e o r d e r , as w e l l as a J u l y 
15, 1988 p a r t i a l d e n i a l . On A p r i l 12, 1989, t h e Referee awarded permanent t o t a l 
d i s a b i l i t y . The o r d e r was a f f i r m e d by t h e Board on August 10, 1990. No appeal 
was f i l e d . 

B e f o r e t h e Board a f f i r m e d t h e Referee's o r d e r , c l a i m a n t r e q u e s t e d a he a r 
i n g on August 15, 1989 r e g a r d i n g t h e i n s u r e r ' s f a i l u r e t o pay t h e permanent 
t o t a l d i s a b i l i t y award. Supplemental r e q u e s t s f o r h e a r i n g s u b s e q u e n t l y were 
f i l e d on September 18, 1989 and November 27, 1989 r e g a r d i n g t h e c o r r e c t r a t e o f 
payment f o r t e m p o r a r y and permanent t o t a l d i s a b i l i t y . 
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CONCLUSIONS OF LAW AND OPINION 
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The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t p r e c l u d e d by r e s j u d i c a t a f r o m 
l i t i g a t i n g whether t h e i n s u r e r c a l c u l a t e d temporary and permanent t o t a l d i s a b i l 
i t y u s i n g t h e c o r r e c t r a t e o f payment and o r d e r e d t h e i n s u r e r t o r e c a l c u l a t e 
b o t h awards based upon a weekly wage o f $352.03. The i n s u r e r c h a l l e n g e s t h e 
Re f e r e e ' s c o n c l u s i o n r e g a r d i n g r e s j u d i c a t a . 

Res j u d i c a t a i s composed o f two d o c t r i n e s , c l a i m p r e c l u s i o n and i s s u e 
p r e c l u s i o n . I s s u e p r e c l u s i o n b a r s f u t u r e l i t i g a t i o n between t h e same p a r t i e s 
c o n c e r n i n g an i s s u e t h a t was " a c t u a l l y l i t i g a t e d and d e t e r m i n e d " i n a s e t t i n g 
where " i t s d e t e r m i n a t i o n was e s s e n t i a l t o " t h e f i n a l d e c i s i o n r eached. N o r t h 
Clackamas School D i s t . v. White, 305 Or 48, 53, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . 
Here, we agree w i t h t h e Referee t h a t , because t h e p r o p e r r a t e o f t o t a l and p e r 
manent t o t a l d i s a b i l i t y was never a c t u a l l y l i t i g a t e d by t h e p a r t i e s , i s s u e 
p r e c l u s i o n does n o t a p p l y . 

C l a i m p r e c l u s i o n , however, does n o t r e q u i r e a c t u a l l i t i g a t i o n o f an i s s u e 
o r t h a t t h e d e t e r m i n a t i o n o f t h e i s s u e be e s s e n t i a l t o t h e f i n a l d e c i s i o n 
r e a c h e d . R a t h e r , a c l a i m i s b a r r e d i f i t i s based on t h e same f a c t u a l t r a n s a c 
t i o n t h a t was a t i s s u e i n a p r i o r a c t i o n between t h e same p a r t i e s . Drews v. EBI 
Companies, 310 Or 134, 140 (1990). Moreover, t h e r e must be a p r i o r o p p o r t u n i t y 
t o l i t i g a t e t h e c l a i m , whether o r n o t used, and t h e r e must be a f i n a l judgment. 
I d . 

The f a c t s o f Drews a r e i n s t r u c t i v e i n d e c i d i n g t h i s case. I n Drews, t h e 
c l a i m a n t s u c c e s s f u l l y c h a l l e n g e d t h e d e n i a l o f h i s a g g r a v a t i o n c l a i m . A D e t e r 
m i n a t i o n Order f o l l o w e d awarding t h e c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y . The 
c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g s e e k i n g i n c r e a s e d permanent p a r t i a l d i s 
a b i l i t y and t e m p o r a r y t o t a l d i s a b i l i t y . The c l a i m a n t t h e n d i s c o v e r e d t h a t t h e 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s were p a i d a t an e r r o n e o u s l y low r a t e and r e 
q u e s t e d payment a t t h e c o r r e c t wage r a t e . The i n s u r e r r e f u s e d , and t h e c l a i m a n t 
added t o t h e h e a r i n g r e q u e s t t h e i s s u e r e g a r d i n g t h e p r o p e r r a t e o f payment o f 
t e m p o r a r y t o t a l d i s a b i l i t y . 

The Supreme C o u r t concluded t h a t t h e q u e s t i o n o f t h e p r o p e r r a t e o f tempo
r a r y t o t a l d i s a b i l i t y " i s b u t one o f t h e many i s s u e s i n v o l v e d i n t h a t o n g o i n g 
c l a i m f o r a g g r a v a t i o n " and t h a t "no f i n a l i t y has y e t been accorded t h e aggrava
t i o n c l a i m opened i n 1984, and no s p l i t t i n g o f t h a t c l a i m o c c u r r e d . " I d . a t 
150. The C o u r t t h e r e f o r e concluded t h a t " n e i t h e r i s s u e n or c l a i m p r e c l u s i o n 
a p p l i e s t o t h e TTD r a t e i s s u e . " I d . I n a f o o t n o t e , however, t h e C o u r t s t a t e d 
t h a t t h e o r i g i n a l c l a i m f i l e d i n 1981 was f i n a l i n a l l r e s p e c t s and t h e r e f o r e 
c o r r e c t i o n o f TTD amount p a i d b e f o r e t h a t c l o s u r e was b a r r e d by c l a i m p r e c l u 
s i o n . I d . a t n. 13. 

Here, c l a i m a n t was awarded temporary t o t a l d i s a b i l i t y by a November 4, 
1984 D e t e r m i n a t i o n Order and a J u l y 29, 1988 D e t e r m i n a t i o n Order. Both D e t e r m i 
n a t i o n O r d e rs e x p r e s s l y p r o v i d e d f o r t h e amount o f c l a i m a n t ' s e n t i t l e m e n t t o 
such b e n e f i t s . C l a i m a n t d i d n o t r e q u e s t a h e a r i n g f r o m t h e 1984 D e t e r m i n a t i o n 
Order. A r e q u e s t f o r h e a r i n g r e g a r d i n g t h e second D e t e r m i n a t i o n Order was 
f i l e d ; t h e r e s u l t i n g o r d e r from t h e Referee was a f f i r m e d by t h e Board and no 
ap p e a l was f i l e d . T h e r e f o r e , any c l a i m d e t e r m i n a t i o n r e g a r d i n g t e m p o r a r y and 
permanent t o t a l d i s a b i l i t y made i n t h e 1984 D e t e r m i n a t i o n Order and 1988 a c t i o n 
i s f i n a l . See i d . a t 149. Because b o t h D e t e r m i n a t i o n Orders r e q u i r e d t h e pay
ment o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , and t h e i n s u r e r p a i d t h o s e bene
f i t s , we c o n c l u d e t h a t c l a i m a n t i s b a r r e d by c l a i m p r e c l u s i o n f r o m l i t i g a t i n g 
t h e p r o p e r r a t e o f tem p o r a r y t o t a l d i s a b i l i t y . See i d . a t 150 n 13. 
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However, we f u r t h e r f i n d t h a t t h e r e has been no p r i o r c l a i m d e t e r m i n a t i o n 
r e g a r d i n g t h e r a t e o f permanent t o t a l d i s a b i l i t y . C l a i m a n t was awarded perma
n e n t t o t a l d i s a b i l i t y by t h e Referee on A p r i l 12, 1989; t h a t o r d e r was a f f i r m e d 
by t h e Board on August 10, 1990. Any f i n a l i t y a t t a c h i n g t o t h i s a c t i o n , how
e v e r , does n o t e x t e n d t o t h e r a t e o f payment o f permanent t o t a l d i s a b i l i t y . Un
t i l t h e i n s u r e r e l e c t e d t o pay t h e award a t a p a r t i c u l a r r a t e , no j u s t i c i a b l e 
c o n t r o v e r s y e x i s t e d between t h e p a r t i e s . See i d . a t 142-43. Once payment was 
made, c l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g r e g a r d i n g t h e r a t e o f payment. We 
t h e r e f o r e c o n c l u d e t h a t c l a i m a n t i s n o t b a r r e d by c l a i m p r e c l u s i o n f r o m l i t i g a t 
i n g t h e p r o p e r r a t e o f payment o f h i s permanent t o t a l d i s a b i l i t y b e n e f i t s . 

Rate o f permanent t o t a l d i s a b i l i t y 

We a f f i r m and adopt t h a t p o r t i o n o f t h e Referee's o r d e r d e t e r m i n i n g t h a t 
c l a i m a n t i s e n t i t l e d t o permanent t o t a l d i s a b i l i t y a t t h e r a t e o f $352.06 p e r 
week. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 4, 1991 i s r e v e r s e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r f i n d i n g t h a t c l a i m a n t i s n o t b a r r e d 
by c l a i m p r e c l u s i o n f r o m l i t i g a t i n g t h e p r o p e r r a t e o f h i s t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s i s r e v e r s e d . We conclude t h a t c l a i m a n t i s b a r r e d by c l a i m 
p r e c l u s i o n f r o m r e l i t i g a t i n g t h i s i s s u e . The remainder o f t h e R e f e r e e ' s o r d e r 
i s a f f i r m e d . 

f 
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I n t h e M a t t e r o f t h e Compensation o f 
OTHO D. COON, Claimant 
WCB Case No. 91-01936 

ORDER ON REVIEW 
Jim L. Scavera, Claimant A t t o r n e y 
Foss, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Brazeau and Hooton. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 25 
p e r c e n t (80 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 44 p e r c e n t (140.8 
d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . 
We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT." 

CONCLUSIONS OF LAW AND OPINION 

Because t h e D e t e r m i n a t i o n Order i s s u e d a f t e r October 1, 1990, we a p p l y t h e 
s t a n d a r d s adopted i n WCD Admin. Order 15-1990. 

The i n s u r e r argues t h e Referee e r r e d by: (1) g r a n t i n g a v a l u e o f +4 f o r 
t h e s k i l l s f a c t o r based on a f i n d i n g t h a t c l a i m a n t had o n l y a t t a i n e d a S p e c i f i c 
V o c a t i o n a l P r e p a r a t i o n (SVP) l e v e l o f 1; and (2) r a t i n g t h e a d a p t a b i l i t y f a c t o r 
under f o r m e r OAR 436-35-310(4) based on a f i n d i n g t h a t c l a i m a n t i s n o t w o r k i n g 
a t m o d i f i e d work. 

R e g a r d i n g t h e s k i l l s f a c t o r , t h e Referee does n o t a d e q u a t e l y j u s t i f y t h e 
f i n d i n g o f an SVP l e v e l o f 1. A c c o r d i n g l y , we do n o t adopt t h a t f i n d i n g . I n 
s t e a d , because c l a i m a n t has demonstrated competence f o r many y e a r s as a movie 
p r o j e c t i o n i s t , we r e l y on t h a t j o b t o f i n d c l a i m a n t ' s h i g h e s t SVP l e v e l . The 
p r o j e c t i o n i s t j o b i s most a c c u r a t e l y d e s c r i b e d i n DOT 960.362-010 ( m o t i o n -
p i c t u r e p r o j e c t i o n i s t ) . T h e r e f o r e , we f i n d t h a t c l a i m a n t has a t t a i n e d an SVP 
l e v e l o f 6, g i v i n g him a v a l u e o f +2 f o r t h e s k i l l s f a c t o r . See f o r m e r OAR 436-
3 5 - 3 0 0 ( 4 ) ( e ) . 

R e g a r d i n g t h e a d a p t a b i l i t y f a c t o r , t h e Referee a p p l i e d f o r m e r OAR 436-35-
310(4) based on an appa r e n t f i n d i n g t h a t c l a i m a n t had n o t r e t u r n e d t o work. 
N o t w i t h s t a n d i n g t h e f a c t t h a t c l a i m a n t had r e t u r n e d t o h i s p a r t - t i m e j o b as a 
movie p r o j e c t i o n i s t , t h e Referee reasoned t h a t he c o u l d n o t c o n s i d e r t h a t j o b 
because c l a i m a n t was n o t i n j u r e d on t h a t j o b . We d i s a g r e e . 

There i s no r e q u i r e m e n t t h a t t h e m o d i f i e d j o b be t h e j o b a t w h i c h c l a i m a n t 
was i n j u r e d . " M o d i f i e d work" i s d e f i n e d t o i n c l u d e "some j o b o t h e r t h a n t h e j o b 
h e l d a t t h e t i m e o f i n j u r y . " Former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) . Here, a t t h e t i m e o f 
h i s i n j u r y , c l a i m a n t was w o r k i n g a t two j o b s : as a f u l l - t i m e n e w s p a p e r - d e l i v e r y 
d r i v e r and as a p a r t - t i m e p r o j e c t i o n i s t . C laimant has r e t u r n e d o n l y t o t h e p r o 
j e c t i o n i s t j o b . Because c l a i m a n t has n o t r e t u r n e d t o b o t h j o b s , we f i n d t h a t he 
has e f f e c t i v e l y r e t u r n e d t o " m o d i f i e d work." Thus, t h e a d a p t a b i l i t y f a c t o r must 
be r a t e d under f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

C l a i m a n t ' s newspaper j o b r e q u i r e d f r e q u e n t l i f t i n g o f up t o 40 pounds, 
t h u s c l a s s i f y i n g i t as medium t o heavy work. See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( e ) , 
( f ) . C l a i m a n t ' s p r o j e c t i o n i s t j o b i s c l a s s i f i e d as l i g h t work. U s i n g t h e 
m a t r i x i n f o r m e r 436-35-310(3), we r a t e t h e a d a p t a b i l i t y v a l u e as +2. 
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We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n r e g a r d i n g t h e r e m a i n i n g 
v a l u e s : +1 f o r age; 0 f o r f o r m a l e d u c a t i o n ; +1 f o r t r a i n i n g ; and +18 f o r 
i m p a i r m e n t . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e +1 i s added t o h i s e d u c a t i o n v a l u e +3, t h e sum i s +4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e +2, t h e p r o d u c t i s +8. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e +18, t h e r e s u l t i s +26 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436- 3 5 - 2 8 0 ( 7 ) . 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 26 p e r c e n t . 
The R e f e r e e ' s o r d e r i s m o d i f i e d a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 10, 1991 i s m o d i f i e d . I n l i e u o f t h e Ref
e r e e ' s u n s c h e d u l e d permanent d i s a b i l i t y award o f 19 p e r c e n t (60.8 degrees) un
sc h e d u l e d permanent d i s a b i l i t y , and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award 
o f 25 p e r c e n t (80 degrees) unscheduled permanent d i s a b i l i t y , c l a i m a n t i s awarded 
1 p e r c e n t (3.2 degrees) unscheduled permanent d i s a b i l i t y , g i v i n g him a t o t a l 
award o f 26 p e r c e n t (83.2 degrees) unscheduled permanent d i s a b i l i t y . C l a i m a n t ' s 
a t t o r n e y f e e award i s a d j u s t e d a c c o r d i n g l y . 

May 27, 1992 C i t e as 44 Van N a t t a 1028 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
FRANCES J . GILLIAM, Claimant 

WCB Case No. 91-03938 
ORDER ON REVIEW 

W. D a n i e l Bates J r . , C l a i m a n t A t t o r n e y 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d e m p loyer's d e n i a l o f her temporomandibular j o i n t (TMJ) c o m p l a i n t s . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g c o r r e c t i o n . 
Dr. H u l i n g d i d n o t complete comprehensive tomographs, p a n t o g r a p h i c t r a c i n g , and 
e q u i l i b r a t i o n . R a t h e r , he s u b m i t t e d c o s t e s t i m a t e s f o r t h e s e t e s t s . (Ex. 9 ) . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s r e g a r d i n g t h e compens
a b i l i t y o f c l a i m a n t ' s a l l e g e d TMJ c o n d i t i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t was examined by two d e n t i s t s and n e i t h e r one o p i n e d t h a t c l a i m a n t 
had TMJ symptomology o r a TMJ c o n d i t i o n . (Exs. 3, 1 1 ) . Dr. H u l i n g , c o n s u l t i n g 
d e n t i s t , p r o v i d e d no d i a g n o s i s and no n a r r a t i v e r e p o r t . (Ex. 3 ) . On May 14, 
1990, Dr. H u l i n g examined c l a i m a n t , and h i s c h a r t n o t e r e g a r d i n g t h a t examina
t i o n s t a t e d as f o l l o w s : 

"Exam/consult TMJ - 2 l/2mm s l i d e t o l e f t . CR [ n o t e q u a l t o ] 
CO. C o m f o r t a b l e opening 30mm. Maximum opening 38 l/2mm. No 
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p a l p a b l e muscle t e n d e r n e s s . Good t r a n s l a t i o n m o b i l i t y . No j o i n t 
sounds. No d e v i a t i o n on openi n g . " 
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We a r e w i t h o u t e x p e r t i s e t o i n t e r p r e t t h i s c h a r t n o t e as d e m o n s t r a t i n g 
t h a t c l a i m a n t had TMJ symptomology o r a TMJ c o n d i t i o n . C l a i m a n t argues t h a t Dr. 
H u l i n g ' s n o t a t i o n o f "TMJ t h e r a p y " a t t h e bottom o f h i s c o s t e s t i m a t e f o r f u r 
t h e r t e s t s i n d i c a t e s t h a t he must have concluded t h a t c l a i m a n t had a TMJ c o n d i 
t i o n . (Ex. 9 ) . We d i s a g r e e t h a t such a c o n c l u s i o n can be reached w i t h o u t some 
e x p l a n a t i o n f r o m Dr. H u l i n g . 

F u r t h e r m o r e , Dr. S t a l e y , examining d e n t i s t , n o t e d t h a t c l a i m a n t " d i d n o t 
e x h i b i t any n o t a b l e temporomandibular j o i n t symptomology" and f u n c t i o n a l l y she 
was w i t h i n n ormal l i m i t s , a l t h o u g h she had s l i g h t t e n d e r n e s s on p a l p i t a t i o n . 
(Ex. 1 1 ) . 

I n a d d i t i o n , w h i l e Dr. C a r t e r , t r e a t i n g p s y c h i a t r i s t , i s q u a l i f i e d t o r e n 
d e r an o p i n i o n on whether c l a i m a n t has a TMJ c o n d i t i o n , we a c c o r d g r e a t e r w e i g h t 
t o D r s . H u l i n g and S t a l e y , who s p e c i a l i z e i n t h e f i e l d o f d e n t i s t r y . See 
M a r c e l l a L. W o l t e r s d o r f , 42 Van N a t t a 1235 (1 9 9 0 ) ; G l o r i a Serna, 42 Van N a t t a 
54, 57 ( 1 9 9 0 ) . A c c o r d i n g l y , on t h i s r e c o r d , s i n c e n e i t h e r d e n t i s t o p i n e d t h a t 
c l a i m a n t has TMJ symptomology o r a TMJ c o n d i t i o n , c l a i m a n t has n o t e s t a b l i s h e d 
t h a t she has a TMJ c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 25, 1991 i s a f f i r m e d . 

May 27, 1992 C i t e as 44 Van N a t t a 1029 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARIA L. HERNANDEZ, Claimant 

WCB Case No. 90-18037 
ORDER ON REVIEW 

Olson, e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H a r r i ' s o r d e r t h a t up
h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s r i g h t a n k l e i n j u r y c l a i m . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t ' s employer, Polehn Orchards, owns and o p e r a t e s a s e r i e s o f a g r i 
c u l t u r a l p r o p e r t i e s near The D a l l e s , Oregon. Cla i m a n t and her husband a r e 
m i g r a n t w o r k e r s , and were h i r e d as p i c k e r s d u r i n g t h e 1990 c h e r r y season and 
o f f e r e d t e m p o r a r y h o u s i n g f r e e o f charge. Claimant and her husband were n o t 
c o n t r a c t u a l l y r e q u i r e d t o l i v e on t h e employer's premises. D u r i n g 1990, how
e v e r , a l l b u t one o f t h e a p p r o x i m a t e l y 150 workers l i v e d on t h e employer's 
p r e m i s e s due t o t h e l o c a t i o n o f t h e work s i t e and l a c k o f a f f o r d a b l e h o u s i n g i n 
The D a l l e s . As p a r t o f i t s normal o p e r a t i o n s , t h e employer c l e a n e d t h e l a b o r 
camp grounds d a i l y . I t washed t h e ou t d o o r t o i l e t areas by h o s i n g them down w i t h 
w a t e r , c a u s i n g p u d d l e s t o form around t h e outhouses. 

On J u l y 9, 1990, c l a i m a n t ' s husband compensably i n j u r e d h i s a n k l e and was 
u n a b l e t o work. C l a i m a n t r e q u e s t e d and r e c e i v e d p e r m i s s i o n t o t a k e a few days 
o f f work t o c a r e f o r her husband. The employer a l l o w e d c l a i m a n t and her husband 
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t o r e m a i n i n t h e l a b o r camp d e s p i t e t h e i r n o t w o r k i n g , and d i d n o t t e r m i n a t e 
t h e i r employment o r r e q u e s t them t o l e a v e t h e p remises. 

On J u l y 12, 1990, c l a i m a n t walked from t h e h o u s i n g t o t h e o u t d o o r t o i l e t 
t o empty her husband's bedpan. As c l a i m a n t l e f t t h e o uthouse, she s l i p p e d i n a 
mud p u d d l e o u t s i d e t h e door and f e l l , i n j u r i n g her r i g h t a n k l e and back. C l a i m 
a n t sought t r e a t m e n t and underwent a s u r g i c a l r e d u c t i o n o f a r i g h t a n k l e 
b i m a l l e o l a r f r a c t u r e . A f t e r a p p r o x i m a t e l y f o u r days i n t h e h o s p i t a l , c l a i m a n t 
r e t u r n e d t o t h e work s i t e f o r a few days u n t i l t h e end o f c h e r r y season. She 
f i l e d a c l a i m f o r i n j u r i e s r e s u l t i n g from t h i s f a l l . 

On August 2 1 , 1990, t h e i n s u r e r d e n i e d t h e c o m p e n s a b i l i t y o f t h e c l a i m , 
a s s e r t i n g t h a t t h e i n j u r y d i d n o t occur w i t h i n t h e c o urse and scope o f c l a i m 
a n t ' s employment. C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e p r e s e n t e d i n t h i s case i s whether c l a i m a n t ' s i n j u r y a r o s e o u t o f 
and i n t h e c o u r s e o f her employment. The Referee c o n c l u d e d t h a t i t d i d n o t and 
u p h e l d t h e i n s u r e r ' s d e n i a l . We f i n d t h e i n j u r y compensable under t h e 
"bunkhouse" r u l e and r e v e r s e . 

A compensable i n j u r y i s one " a r i s i n g o u t o f and i n t h e c o u r s e o f employ
ment [ . ] " ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . I n Rogers v. SAIF, 289 Or 633 ( 1 9 8 0 ) , t h e c o u r t 
r e j e c t e d t h e m e c h a n i s t i c t w o - s t e p method o f a n a l y s i s by w h i c h " a r i s i n g o u t o f " 
and " i n t h e co u r s e o f " were t r e a t e d as two s e p a r a t e t e s t s , b o t h o f w h i c h had t o 
be met f o r an i n j u r y t o be compensable. I n s t e a d , t h e c o u r t a d o p t e d a u n i t a r y 
"work c o n n e c t i o n " approach and d e f i n e d t h e u l t i m a t e i n q u i r y as whe t h e r t h e r e l a 
t i o n s h i p between t h e i n j u r y and t h e employment i s s u f f i c i e n t t o a l l o w compens
a b i l i t y . I t e x p l a i n e d : 

" [ I ] t i s n o t our i n t e n t i o n t o s u b s t a n t i a l l y change f u n d a m e n t a l 
Workers' Compensation law. I f t h e i n j u r y has s u f f i c i e n t work r e l a 
t i o n s h i p , t h e n i t a r i s e s o u t o f and i n t h e course o f employment and 
t h e s t a t u t e i s s a t i s f i e d . E x i s t i n g law r e g a r d i n g p r o x i m i t y , causa
t i o n , r i s k , economic b e n e f i t and a l l o t h e r c o n c e p t s w h i c h a r e u s e f u l 
i n d e t e r m i n i n g work r e l a t i o n s h i p remain a p p l i c a b l e [ . ] " 298 Or a t 
643. 

Under t h a t u n i t a r y t e s t , t h e course o f employment i n q u i r y has n o t been 
c o n f i n e d t o t h e a c t u a l m a n i p u l a t i o n o f t o o l s o f work o r t o e x a c t h o u r s o f work. 
R a t h e r , t h e c o u r t has h e l d t h a t i n j u r i e s a r i s i n g o u t o f c e r t a i n p e r s o n a l c o m f o r t 
a c t i v i t i e s o f employees h a v i n g a f i x e d t i m e and p l a c e f o r work may be compens
a b l e . C l a r k v. U.S. Plywood, 288 Or 255 (1980) (employee k i l l e d w h i l e r e t r i e v 
i n g h i s l u n c h f r o m a t o p a h o t g l u e p r e s s ) . S i m i l a r l y , a r e s i d e n t employee's 
p e r s o n a l c o m f o r t a c t i v i t i e s may be w i t h i n t h e course o f employment when t h e em
p l o y e e i s on c a l l a t a l l h o u r s . Wallace v. Green Thumb, 296 Or 79 (1983) 
( R e s i d e n t c a r e t a k e r o f a r u r a l f i r e s t a t i o n compensably i n j u r e d w h i l e p r e p a r i n g 
d i n n e r ) . 

Some j u r i s d i c t i o n s have extended t h e r a t i o n a l e u n d e r l y i n g t h e s e t y p e s o f 
" p e r s o n a l c o m f o r t " cases t o a l l o w compensation f o r s i m i l a r on-premise i n j u r i e s 
s u s t a i n e d by employees who, w h i l e n o t c o n t i n u o u s l y on c a l l , a r e r e q u i r e d t o l i v e 
on t h e employer's p r e m i s e s . As t o t h e s e s o - c a l l e d "bunkhouse" cases, P r o f e s s o r 
L a r s o n p r o v i d e s t h e f o l l o w i n g r u l e : 

"When an employee i s r e q u i r e d t o l i v e on t h e p r e m i s e s , e i t h e r 
by h i s c o n t r a c t o f employment o r by t h e n a t u r e o f t h e employment, 
and i s c o n t i n u o u s l y on c a l l (whether o r n o t a c t u a l l y on d u t y ) , t h e 
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e n t i r e p e r i o d o f h i s presence p u r s u a n t t o t h i s r e q u i r e m e n t i s deemed 
i n c l u d e d i n t h e course o f employment. However, i f t h e employee has 
f i x e d hours o f work o u t s i d e o f which he i s n o t on c a l l , compensation 
i s awarded u s u a l l y o n l y i f t h e source o f i n j u r y was a r i s k a s s o c i 
a t e d w i t h t h e c o n d i t i o n s under which c l a i m a n t l i v e d because o f t h e 
r e q u i r e m e n t o f r e m a i n i n g on t h e premises. 

• > * * * * * 

"When r e s i d e n c e on t h e premises i s merely p e r m i t t e d , i n j u r i e s 
r e s u l t i n g f r o m such r e s i d e n c e are n o t compensable under t h e b r o a d 
d o c t r i n e s b u i l t up around employees r e q u i r e d t o r e s i d e on t h e 
p r e m i s e s . * * * The t h e o r y i s t h a t when r e s i d e n c e i s mandatory, i t 
i s t h e c o n s t r a i n t s and o b l i g a t i o n s o f t h e employment t h a t s u b j e c t 
t h e employee t o t h e r i s k t h a t i n j u r e d him, w h i l e i f t h e r e s i d e n c e i s 
o p t i o n a l , t h e employee i s f r e e t o do as he p l e a s e s and t h e r e i s no 
c o n t i n u i t y o f employment o b l i g a t i o n o f any k i n d d u r i n g t h e t i m e t h e 
employee i s v o l u n t a r i l y s l e e p i n g i n a p l a c e p r o v i d e d f o r h i s conve
n i e n c e by t h e employer." 1A Larson, Workmen's Compensation Law 
24.00, 24.40 ( f o o t n o t e s o m i t t e d ) . 

Our c o u r t s have n e i t h e r adopted nor r e j e c t e d t h e "bunkhouse" r u l e . 1 

N o n e t h e l e s s , we f i n d t h e r u l e c o n s i s t e n t w i t h t h e w e l l - e s t a b l i s h e d r e q u i r e m e n t 
i n Oregon t h a t compensation i s a v a i l a b l e f o r a l l a c t i v i t i e s r e l a t e d t o t h e em
ployment i f i t c a r r i e s o u t t h e employer's purposes o r advances t h e employer's 
i n t e r e s t s d i r e c t l y o r i n d i r e c t l y . See P h i l A. L i v e s l v Co. v. Russ, 296 Or 25 
( 1 9 8 3 ) . A c c o r d i n g l y , we adopt t h e r u l e , and h o l d t h a t i n j u r i e s t o employees r e 
q u i r e d t o l i v e on t h e employer's premises are g e n e r a l l y compensable i f t h e 
c l a i m a n t was c o n t i n u o u s l y on c a l l , o r t h e source o f t h e i n j u r y was a r i s k d i s 
t i n c t l y a s s o c i a t e d w i t h t h e c o n d i t i o n s under which t h e c l a i m a n t was r e q u i r e d t o 
l i v e . See 1A L a r s o n s , supra a t 24.10. 

I n t h i s case, i t i s n o t s e r i o u s l y d i s p u t e d t h a t c l a i m a n t s u s t a i n e d a 
b r o k e n a n k l e when she s l i p p e d and f e l l i n a mud puddle o u t s i d e t h e s t e p s o f an 
outhouse l o c a t e d i n t h e employer's l a b o r camp. A l t h o u g h c l a i m a n t was n o t con
t r a c t u a l l y r e q u i r e d t o l i v e i n t h e camp, P r o f e s s o r Larson n o t e s : 

" [ E ] v e n i n t h e absence o f a r e q u i r e m e n t i n t h e employment con
t r a c t , r e s i d e n c e s h o u l d be deemed ' r e q u i r e d ' whenever t h e r e i s no 
r e a s o n a b l e a l t e r n a t i v e i n view o f t h e d i s t a n c e o f t h e work f r o m r e s 
i d e n t i a l f a c i l i t i e s o r t h e l a c k o f a v a i l a b i l i t y o f accommodations 
e l s e w h e r e . " 1A L a r s o n , supra, a t 24.40. 

Here, t h e r e c o r d shows t h a t o t h e r a f f o r d a b l e h o u s i n g was n o t r e a d i l y 
a v a i l a b l e i n The D a l l e s and t h e r e was no bus s e r v i c e from t h e town t o t h e em
p l o y e r ' s p r e m i s e s . The employer o b v i o u s l y r e c o g n i z e d t h o s e problems and p r o 
v i d e d t h e w o r k e r s t e m p o r a r y h o u s i n g , which was used by a l l b u t one o f t h e ap
p r o x i m a t e l y 150 employees. The evidence f u r t h e r suggests t h a t t h e employer p r o 
v i d e d t h e t e m p o r a r y h o u s i n g f o r i t s b e n e f i t i n s e c u r i n g a r e l i a b l e work f o r c e 
w i t h i n a s h o r t d i s t a n c e f r o m t h e work area t o h a r v e s t i t s p e r i s h a b l e p r o d u c t . 
Under t h e c i r c u m s t a n c e s , we conclude t h a t , f o r a l l p r a c t i c a l p u rposes, c l a i m 
a n t ' s occupancy i n t h e l a b o r camp was r e q u i r e d and c o n t e m p l a t e d by t h e employer. 

1 We n o t e t h a t t h e c o u r t addressed t h e "bunkhouse" r u l e i n SAIF v. R e e l , 
303 Or 210 ( 1 9 8 7 ) . However, i t d e c i d e d t h e case on d i f f e r e n t grounds, t h e r e b y 
r e n d e r i n g i t s d i s c u s s i o n d i c t a . 
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We a l s o c o n c l u d e t h a t t h e source o f c l a i m a n t ' s i n j u r y was a r i s k d i s 
t i n c t l y a s s o c i a t e d w i t h t h e l a b o r camp. As n o t e d above, c l a i m a n t s l i p p e d and 
f e l l i n a p u d d l e t h a t had formed o u t s i d e an outhouse. The employer m a i n t a i n e d 
t h e o u t h o u s e , and had a c t u a l l y caused o r c o n t r i b u t e d t o t h e w a t e r p u d d l e by 
c l e a n i n g t h e f a c i l i t y by h o s i n g i t o u t d a i l y w i t h w a t e r . Thus, t h e p a r t i c u l a r 
l i v i n g c o n d i t i o n s o f t h e premises c r e a t e d t h e source o f i n j u r y . 

I n s h o r t , t h e c i r c u m s t a n c e s compelled c l a i m a n t t o r e s i d e on t h e employer's 
p r e m i s e s . Her occupancy was i n c i d e n t a l t o her employment, and her a c t i v i t i e s on 
t h o s e p r e m i s e s were an i n c i d e n t t o t h e performance o f her d u t i e s o f employment. 
Because t h e s o u r c e o f her i n j u r i e s was a r i s k p a r t i c u l a r l y a s s o c i a t e d w i t h t h e 
e mployer's p r e m i s e s , we f i n d t h a t t h e r e l a t i o n s h i p between her i n j u r y and her 
employment i s s u f f i c i e n t t o a l l o w c o m p e n s a b i l i t y . Rogers v. SAIF, s u p r a . 
A c c o r d i n g l y , t h e i n s u r e r ' s d e n i a l i s s e t a s i d e . 

Because c l a i m a n t has p r e v a i l e d a g a i n s t a d e n i a l o f c o m p e n s a b i l i t y , c l a i m 
a n t ' s c o u n s e l i s e n t i t l e d t o an assessed f e e under ORS 6 5 6 . 3 8 6 ( 1 ) . A f t e r con
s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $7,020, 
t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s s t a t e m e n t 
o f s e r v i c e s w i t h s u p p o r t i n g a f f i d a v i t ) , t h e c o m p l e x i t y o f t h e i s s u e , t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d , and t h e r i s k i n t h i s case t h a t c l a i m a n t ' s a t t o r n e y ' s 
e f f o r t s m i g h t go uncompensated. 

The R e f e r e e ' s o r d e r d a t e d March 2 1 , 1991 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded f o r f u r t h e r p r o c e s s i n g a c c o r d i n g 
t o law. For s e r v i c e s r e n d e r e d i n o v e r t u r n i n g t h e d e n i a l , c l a i m a n t ' s c o u n s e l i s 
awarded a r e a s o n a b l e f e e o f $7,020, t o be p a i d by t h e i n s u r e r . 

Board Members K i n s l e y and Neidig d i s s e n t i n g . 

The m a j o r i t y a p p l i e s t h e "bunkhouse" r u l e t o f i n d a s u f f i c i e n t c o n n e c t i o n 
between c l a i m a n t ' s i n j u r y and her work a c t i v i t i e s . We d i s a g r e e and, t h e r e f o r e , 
d i s s e n t . 

The q u e s t i o n i s whether t h e r e l a t i o n s h i p between t h e i n j u r y and t h e em
p l o y m e nt i s s u f f i c i e n t t o f i n d t h a t t h e i n j u r y i s compensable. Rogers v. SAIF, 
289 Or 633, 642 ( 1 9 8 0 ) . C o n s i d e r i n g t h e f a c t s , we f i n d t h e work c o n n e c t i o n t o o 
a t t e n u a t e d t o award compensation. To d e t e r m i n e whether an i n j u r y i s work-
r e l a t e d , we a r e g u i d e d by t h e f o l l o w i n g f a c t o r s i d e n t i f i e d i n J o r d a n v. Western 
E l e c t r i c , 1 Or App 441, 443 ( 1 9 7 0 ) : 

ORDER 

i t a. Whether t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e employer * 
* *. 

"b. Whether t h e a c t i v i t y 
employee e i t h e r a t t h e t i m e o f 

was c o n t e m p l a t e d by t h e employer and 
h i r i n g o r l a t e r * * *; 

"c. Whether t h e a c t i v i t y 
t a l t o , t h e employment * * *; 

was an o r d i n a r y r i s k o f , and i n c i d e n -

"d. Whether t h e employee was p a i d f o r t h e a c t i v i t y * * * • 

"e. Whether t h e a c t i v i t y was on t h e employer's p r e m i s e s * * * . 
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" f . Whether t h e a c t i v i t y was d i r e c t e d by o r a c q u i e s c e d i n by 
t h e employer * * *; 
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"g. Whether t h e employee was on a p e r s o n a l m i s s i o n o f h i s own 
* * * . » 

The c i r c u m s t a n c e s o f t h i s case persuade us t h a t c l a i m a n t ' s i n j u r y d i d n o t 
a r i s e o u t o f and i n t h e course o f her employment. At t h e t i m e o f her i n j u r y , 
c l a i m a n t was n e i t h e r engaged i n any work a c t i v i t y nor on c a l l f o r any work 
a c t i v i t y . She was c a r i n g f o r her i n j u r e d husband w h i l e she was on u n p a i d l e a v e 
f r o m work a t he r r e q u e s t . Because she was o f f work, c l a i m a n t was f r e e t o do 
a n y t h i n g and go anywhere she p l e a s e d . The car e o f her husband d i d n o t d i r e c t l y 
b e n e f i t t h e employer, i t was n o t cont e m p l a t e d by t h e p a r t i e s as a p a r t o f t h e 
employment c o n t r a c t , i t was n o t an o r d i n a r y r i s k o f , o r i n c i d e n t a l t o , her em
pl o y m e n t , nor d i d t h e employer d i r e c t o r acquiese i n any employment r e l a t e d 
a c t i v i t y l e a d i n g t o t h e i n j u r y . A l t h o u g h t h e i n j u r y o c c u r r e d on h o u s i n g 
p r e m i s e s p r o v i d e d by t h e employer, t h e employer d i d n o t r e q u i r e employees t o 
l i v e t h e r e . I t was c l a i m a n t who e l e c t e d t o accept f r e e h o u s i n g f r o m t h e em
p l o y e r . 

Of t h e e i g h t f a c t o r s c i t e d i n Jordan v. Western E l e c t r i c above, o n l y one 
p o s s i b l e employment r e l a t e d f a c t o r i s a p p l i c a b l e t o t h i s case; i . e . , t h a t t h e 
i n j u r y o c c u r r e d on t h e premises o f t h e employer. That f a c t o r a l o n e i s i n s u f f i 
c i e n t t o f i n d t h i s i n j u r y compensable. The l a s t f a c t o r , t h a t c l a i m a n t was on a 
p e r s o n a l m i s s i o n o f her own, i s d e s c r i p t i v e o f t h i s case. C l a i m a n t was n o t i n 
j u r e d w i t h i n t h e course and scope o f her employment. For t h e s e r e a s o n s , we 
would n o t adopt t h e "bunkhouse" r u l e on t h e f a c t s o f t h i s case. 

May 27, 1992 C i t e as 44 Van N a t t a 1033 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JANET L. LYTLE, Claimant 
WCB Case No. 91-00166 

ORDER ON REVIEW 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and Brazeau. 

Kemper I n s u r a n c e Company r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
H a r r i ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r a c e r v i c a l d i s c c o n d i t i o n . On r e v i e w , Kemper contends t h a t c l a i m a n t ' s rem
edy, i f any, r e s t s w i t h a p r i o r c a r r i e r n o t j o i n e d as a p a r t y t o t h i s p r o c e e d 
i n g . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" as supplemented. 

C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on January 2, 1991; t h e h e a r i n g was 
h e l d on March 28, 1991. 

C l a i m a n t ' s r e p e t i t i v e work a c t i v i t y w h i l e Kemper was on t h e r i s k i s t h e 
major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t d i s a b i l i t y and need f o r m e d i c a l 
t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

We a f f i r m and adopt t h e Referee's r e a s o n i n g s and c o n c l u s i o n , e x c e p t f o r 
t h e l a s t t h r e e paragraphs i n t h e " C o m p e n s a b i l i t y " s e c t i o n . 
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C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was con
vened a f t e r J u l y 1, 1990. A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e Work
e r s ' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . 

The R e f e r e e f o u n d t h a t c l a i m a n t s u s t a i n e d a compensable o c c u p a t i o n a l d i s 
ease r a t h e r t h a n a "new compensable i n j u r y . " However, b e l i e v i n g t h a t S e c t i o n 49 
o f Senate B i l l 1197 ( c o d i f i e d ORS 656.308) does n o t a p p l y t o o c c u p a t i o n a l d i s 
ease c l a i m s , t h e Referee a p p l i e d t h e l a s t i n j u r i o u s exposure r u l e . See I n k l e y 
v. F o r e s t F i b e r P r o d u c t s Co., 288 Or 337 (1 9 8 0 ) . He f u r t h e r c o n c l u d e d t h a t 
c l a i m a n t ' s c o n t i n u i n g work a c t i v i t i e s f o r t h e same employer c o u l d have caused 
he r c u r r e n t c e r v i c a l c o n d i t i o n . He, t h e r e f o r e , a s s i g n e d r e s p o n s i b i l i t y t o t h e 
i n s u r e r on t h e r i s k when c l a i m a n t ' s d i s c r u p t u r e d . 

Subsequent t o t h e Referee's o r d e r , we h e l d i n Donald C. Moon, 43 Van N a t t a 
2595 ( 1 9 9 1 ) , t h a t an i n s u r e r r e s p o n s i b l e f o r a compensable i n j u r y r e mains r e 
s p o n s i b l e f o r c o n t i n u e d o r i n c r e a s e d d i s a b i l i t y d u r i n g employment c o v e r e d by a 
l a t e r c a r r i e r , u n l e s s c l a i m a n t s u s t a i n s a new i n j u r y o r o c c u p a t i o n a l d i s e a s e 
d u r i n g t h e subsequent employment. See Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , chap
t e r 2, s e c t i o n 49 ( c o d i f i e d ORS 656.308). We f i n d S e c t i o n 49 (ORS 656.308) 
e q u a l l y a p p l i c a b l e t o t h e c i r c u m s t a n c e s p r e s e n t e d by t h i s c l a i m . Thus, we h o l d 
t h a t where one employer i s s u c c e s s i v e l y i n s u r e d by l a t e r c a r r i e r s , an i n s u r e r 
t h a t i s r e s p o n s i b l e f o r a compensable i n j u r y remains r e s p o n s i b l e f o r c o n t i n u e d 
o r i n c r e a s e d d i s a b i l i t y d u r i n g l a t e r employment, u n l e s s t h e wo r k e r s u s t a i n s a 
new i n j u r y o r o c c u p a t i o n a l d i s e a s e w h i l e a subsequent c a r r i e r i s on t h e r i s k . 

We agree t h a t c l a i m a n t s u s t a i n e d a compensable o c c u p a t i o n a l d i s e a s e . Dr. 
Randle, c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , p o s t u l a t e s t h a t c l a i m a n t may have 
h e r n i a t e d a d i s c a t t h e t i m e o f her 1983 i n j u r y . However, he p e r s u a s i v e l y t e s 
t i f i e d t h a t i t was c l a i m a n t ' s r e p e t i t i v e work a c t i v i t i e s a f t e r t h a t d a t e , i n 
c l u d i n g h e r work as an o f f - b e a r e r i n 1990, t h a t compressed a p r e v i o u s l y - u n d i a g -
nosed and asymptomatic d i s c , c a u s i n g i t t o e x t r u d e , t h e r e b y l e a d i n g t o c e r v i c a l 
n e r v e r o o t c ompression f o r which c l a i m a n t now r e q u i r e s s u r g e r y . 

We f i n d , t h e r e f o r e , t h a t c l a i m a n t ' s work a c t i v i t y w h i l e Kemper was on t h e 
r i s k i s t h e m a j o r c o n t r i b u t i n g cause o f her c u r r e n t d i s a b i l i t y and need f o r 
t r e a t m e n t . ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ( 2 ) . Kemper i s r e s p o n s i b l e . ORS 656.308; Donald 
C. Moon, s u p r a . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t 
Kemper's r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w i s $800, t o be p a i d by 
Kemper. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 29, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $800, t o be 
p a i d by Kemper I n s u r a n c e Company. 
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I n t h e M a t t e r o f t h e Compensation o f 
WANDA J . McBRIDE, Claimant 

WCB Case No. 90-15971 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board members N e i d i g and Brazeau. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t : (1) g r a n t e d t h e 
i n s u r e r ' s m o t i o n t o d i s m i s s c l a i m a n t ' s Request f o r H e a r i n g ; (2) u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m ; and (3) d e c l i n e d t o i n v a l i 
d a t e and s e t a s i d e a December 8, 1990 S t i p u l a t i o n and Order w h e r e i n t h e i n s u r e r 
w i t h d r e w i t s May 8, 1989 d e n i a l , and accepted a tem p o r a r y w o r s e n i n g o f c l a i m 
a n t ' s u n d e r l y i n g l u n g c o n d i t i o n , w h i l e p a r t i a l l y d e n y i n g any permanent w o r s e n i n g 
o f h e r u n d e r l y i n g l u n g c o n d i t i o n . Should t h e Board f i n d t h e S t i p u l a t i o n and 
Order i n v a l i d , c l a i m a n t r e q u e s t s t h e c l a i m be remanded f o r h e a r i n g on t h e mer
i t s . On r e v i e w , t h e i s s u e s are p r o p r i e t y o f h e a r i n g d i s m i s s a l , c o m p e n s a b i l i t y 
o f m e d i c a l s e r v i c e s , v a l i d i t y o f t h e S t i p u l a t i o n and Order, and remand. 

We a f f i r m and adopt t h e Referee's o r d e r , as supplemented. 

The i n s u r e r d i d n o t i s s u e a p r e c l o s u r e d e n i a l on an acc e p t e d c o n d i t i o n . 
I n t h e S t i p u l a t i o n and Order, t h e i n s u r e r b o t h accepted a t e m p o r a r y w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g l u n g c o n d i t i o n , and de n i e d any permanent w o r s e n i n g o f t h a t 
c o n d i t i o n . The d e n i a l o f a s e p a r a t e , unaccepted c o n d i t i o n , i s p r o c e d u r a l l y 
p r o p e r . See R o l l e r v. Weyerhaeuser Co., 67 Or App 583 ( 1 9 8 4 ) ; A g u i l l o n v. CNA 
I n s u r a n c e , 60 Or App 231, 235 (1982). 

We f i n d no m e r i t i n c l a i m a n t ' s argument t h a t , by i m p l i c a t i o n , t h e Referee 
m i s a p p l i e d t h e d o c t r i n e o f i s s u e p r e c l u s i o n . See Drews v. EBI Companies, 310 
Or 134 ( 1 9 9 0 ) . Here, t h e p a r t i e s d i d n o t l i t i g a t e t h e c o m p e n s a b i l i t y o f c l a i m 
a n t ' s l u n g c o n d i t i o n . Rather, i n l i e u o f a h e a r i n g , t h e y e n t e r e d i n t o a s t i p u 
l a t e d o r d e r w h e r e i n t h e i n s u r e r a g a i n d e n i e d any permanent w o r s e n i n g o f c l a i m 
a n t ' s u n d e r l y i n g l u n g c o n d i t i o n . Claimant was g i v e n f o r m a l h e a r i n g r i g h t s as t o 
t h e p a r t i a l d e n i a l . She d i d not a p p e a l ; t h u s , t h e p a r t i a l d e n i a l has become t h e 
law o f t h e case. 

S i m i l a r l y , we f i n d no m e r i t i n c l a i m a n t ' s argument t h a t t h e s t i p u l a t i o n 
o r d e r i s v o i d i n s o f a r as i t p u r p o r t s t o r e l e a s e c l a i m a n t ' s r i g h t s c o n c e r n i n g her 
compensable c o n d i t i o n . See ORS 656.236(1). C l a i m a n t has n o t r e l e a s e d any 
r i g h t s as t h e y p e r t a i n t o her accepted c o n d i t i o n . 

F i n a l l y , c l a i m a n t moves t h e Board t o se t a s i d e a S t i p u l a t i o n and Order 
approved by a r e f e r e e . We r e g a r d v a c a t i n g p r i o r s e t t l e m e n t s t o be an e x t r a o r d i 
n a r y remedy t o be g r a n t e d s p a r i n g l y o n l y i n t h e most extreme s i t u a t i o n s . Mary 
Lou C l a y p o o l , 34 Van N a t t a 943, 946 (19 8 2 ) ; James Leppe, 31 Van N a t t a 130 
( 1 9 8 1 ) . C l a i m a n t has o f f e r e d no e x p l a n a t i o n why t h i s Board s h o u l d g r a n t h er 
m o t i o n . Under such c i r c u m s t a n c e s , we d e c l i n e t o do so. 

As t h e s t i p u l a t i o n o r d e r has become f i n a l , i t p r e c l u d e s e n t i t l e m e n t t o 
compensation f o r t h e noncompensable c o n d i t i o n . The Referee p r o p e r l y d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t ; a c c o r d i n g l y , t h e r e i s no b a s i s upon w h i c h t o remand 
t h i s c l a i m t o t h e H e a r i n g s D i v i s i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 15, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
TONY L. RIVORD, Claimant 
WCB Case No. 91-00728 

ORDER ON REVIEW 
Dennis H. Henninger, Cl a i m a n t A t t o r n e y 

Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y , Brazeau and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e 
S c h u l t z ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s r i g h t s h o u l d e r i n j u r y 
c l a i m . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e 
i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had s u s t a i n e d a compensable i n j u r y t o 
h i s r i g h t s h o u l d e r as a r e s u l t o f a w o r k - r e l a t e d i n c i d e n t on December 18, 1990, 
because t h e i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f h i s need f o r m e d i c a l 
t r e a t m e n t . We agree and adopt t h a t c o n c l u s i o n . See Mark N. W i e d l e , 43 Van 
N a t t a 885 ( 1 9 9 1 ) . However, t h e Referee d i d n o t address t h e i s s u e o f whether t h e 
compensable i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s 
r i g h t s h o u l d e r d i s a b i l i t y and need f o r t r e a t m e n t . Because we c o n c l u d e t h a t t h i s 
i s s u e was r a i s e d and l i t i g a t e d a t h e a r i n g , we address t h e i s s u e on r e v i e w . 

The p e r s u a s i v e m e d i c a l r e c o r d e s t a b l i s h e s t h a t c l a i m a n t has a p r e e x i s t i n g 
r i g h t s h o u l d e r c o n d i t i o n . T h e r e f o r e , w h i l e c l a i m a n t has p r o v e n a compensable 
i n j u r y , t o o b t a i n compensation f o r h i s r e s u l t i n g c o n d i t i o n c l a i m a n t must, under 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , a l s o p r o v e by a preponderance o f t h e e v i d e n c e t h a t t h e 
compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r 
m e d i c a l s e r v i c e s . Bahman M. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . We f i n d t h a t t h e 
c a u s a t i o n o f c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n i s o f s u f f i c i e n t m e d i c a l com
p l e x i t y t h a t we cannot d e c i d e i t w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation 
Department, 247 Or 420, 424-26 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or 
App 105, 109 ( 1 9 8 5 ) . 

Two e x p e r t o p i n i o n s on m e d i c a l c a u s a t i o n were s u b m i t t e d i n t h i s m a t t e r . 
Dr. F u l l e r , an independent m e d i c a l examiner, o p i n e d t h a t t h e m a j o r c o n t r i b u t i n g 
cause o f c l a i m a n t ' s c o n d i t i o n was h i s p r e e x i s t i n g s h o u l d e r l a x i t y caused by h i s 
p r i o r s h o u l d e r d i s l o c a t i o n , (ex. 15) He a l s o commmented: 

"The n a t u r e o f s h o u l d e r s u b l u x a t i o n / d i s l o c a t i o n i s t h a t once 
t h e y have o c c u r r e d , t h e n r e - d i s l o c a t i o n s u b s e q u e n t l y w i l l become 
e a s i e r and e a s i e r . I t i s p r o b a b l e t h a t , i n t h e f u t u r e , he w i l l 
r e q u i r e s u r g i c a l r e p a i r t o p r e v e n t t h e r i g h t s h o u l d e r s u b l u x a t i o n / 
d i s l o c a t i o n . The r o o t cause o f t h i s c o n d i t i o n has been p r e s e n t 
s i n c e t h e i n j u r y o f June 1989." (Ex. 14-5) 

That o p i n i o n i s shared by Dr. B a t t a l i a , an independent m e d i c a l d o c t o r who t e s t i 
f i e d a t h e a r i n g . B a t t a l i a e x p l a i n e d t h a t once a s h o u l d e r i s d i s l o c a t e d i t be
comes " l a x " and i s prone t o subsequent d i s l o c a t i o n s . He f u r t h e r t e s t i f i e d t h a t 
t h e w o r k - r e l a t e d i n c i d e n t would n o t have caused a s h o u l d e r d i s l o c a t i o n i f c l a i m 
a n t had n o t p r e v i o u s l y s e p a r a t e d h i s s h o u l d e r . We f i n d b o t h o p i n i o n s w e l l -
r e asoned and based on complete i n f o r m a t i o n . Consequently, we f i n d them p e r s u a 
s i v e . Somers v. SAIF, 77 Or App 259 (1986). There i s no c o n t r a r y e v i d e n c e . 
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I n L i b e r t y N o r t h w e s t I n s . Corp. v. Spurqeon, 109 Or App 566 ( 1 9 9 1 ) , t h e 
c o u r t d i s c u s s e d t h e need t o d i s t i n g u i s h s u s c e p t i b i l i t i e s o r p r e d i s p o s i t i o n s from 
a c t u a l causes o f c o n d i t i o n s . I n t h i s case, we have d e t e r m i n e d t h a t c l a i m a n t ' s 
p r e e x i s t i n g s h o u l d e r l i g a m e n t l a x i t y i s a cause, i n f a c t t h e m a j or c o n t r i b u t i n g 
cause, o f h i s p r e s e n t c o n d i t i o n , n o t j u s t a s u s c e p t i b i l i t y . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t a l t h o u g h c l a i m a n t has 
e s t a b l i s h e d t h a t t h e work i n j u r y i n December 1990 was a m a t e r i a l cause o f h i s 
immediate need f o r m e d i c a l s e r v i c e s and/or d i s a b i l i t y , he has f a i l e d t o e s t a b 
l i s h by a preponderance o f t h e evidence t h a t t h e December 18, 1990 i n j u r y i s t h e 
m a j o r c o n t r i b u t i n g cause o f t h e r e s u l t a n t r i g h t s h o u l d e r c o n d i t i o n f o r w h i c h he 
seeks m e d i c a l t r e a t m e n t . 

We c o n t i n u e t o adhere t o t h e premise t h a t t h e employer t a k e s t h e worker as 
i t f i n d s him; Senate B i l l 1197 (Or Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2) d i d n o t 
change t h a t . For t h a t r e a s o n , we f i n d compensable t h a t p o r t i o n o f t h e c l a i m r e 
l a t i n g t o c l a i m a n t ' s i n i t i a l m e d i c a l t r e a t m e n t and t i m e l o s s . We r e l y on Dr. 
F u l l e r ' s March 6, 1991 r e p o r t : " [ T ] h e i n c i d e n t a t work i n December 1990 d i d 
cause h i s subsequent need f o r t r e a t m e n t i n r e l a t i o n s h i p t o t h a t p a r t i c u l a r i n c i 
d e n t . " (Ex. 1 4 - 5 ) . We a l s o r e l y on Dr. B a t t a l i a ' s t e s t i m o n y t h a t t h e work i n 
c i d e n t was t h e immediate cause o f t h e second d i s l o c a t i o n . ( T r . 5 2 ) . However, 
a l t h o u g h c l a i m a n t has e s t a b l i s h e d t h e o c c u r r e n c e o f a compensable i n j u r y on 
December 18, 1990, any c l a i m f o r ongoing m e d i c a l t r e a t m e n t and/or d i s a b i l i t y 
r e l a t e d t o t h e u n d e r l y i n g l a x l i g a m e n t c o n d i t i o n i s n o t compensable. See 
C r e s e n t Hayward, 43 Van N a t t a 2477 (1 9 9 1 ) . 

The R e f e r e e s e t a s i d e t h e employer's d e n i a l and awarded an assessed a t t o r 
ney f e e . Because we a r e r e i n s t a t i n g and u p h o l d i n g a p o r t i o n o f t h a t d e n i a l , t h e 
R e f e r e e ' s assessed f e e s h a l l be a d j u s t e d a c c o r d i n g l y . I n a d d i t i o n , c l a i m a n t 
has, i n p a r t , s u c c e s s f u l l y defended a g a i n s t t h e employer's r e q u e s t f o r r e v i e w . 
T h e r e f o r e , he i s e n t i t l e d t o an assessed a t t o r n e y f e e under ORS 6 5 6 . 3 8 2 ( 2 ) . I n 
l i e u o f t h e R e f e r e e ' s assessed f e e , we award a r e a s o n a b l e assessed f e e f o r s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h e December 18, 
1990 i n j u r y , i n t h e amount o f $1,800. We have a r r i v e d a t t h i s f e e a f t e r c o n s i d 
e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), i n p a r t i c u l a r t h e t i m e d e v o t e d 
t o t h i s i s s u e (as r e p r e s e n t e d by t h e h e a r i n g r e c o r d and c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1991, i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e t h e employer's de
n i a l i n s o f a r as i t d e n i e d m e d i c a l s e r v i c e s and/or d i s a b i l i t y f o r c l a i m a n t ' s 
r i g h t s h o u l d e r c o n d i t i o n i s r e v e r s e d and t h a t p o r t i o n o f t h e employer's d e n i a l 
i s r e i n s t a t e d and u p h e l d . I n l i e u o f t h e Referee's assessed a t t o r n e y f e e award, 
c l a i m a n t i s awarded a r e a s o n a b l e assessed f e e f o r s e r v i c e s a t h e a r i n g and on r e 
v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h e December 18, 1990 i n j u r y , i n t h e 
amount o f $1,800, t o be p a i d by t h e i n s u r e r . The remainder o f t h e o r d e r i s 
a f f i r m e d . 

Board Member Gunn d i s s e n t i n g . 

The m a j o r i t y f i n d s t h a t c l a i m a n t has a p r e e x i s t i n g r i g h t s h o u l d e r c o n d i 
t i o n . T h e r e f o r e , i t concludes t h a t , i n o r d e r t o p r o v e a compensable c l a i m , he 
must e s t a b l i s h t h a t t h e compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f 
h i s c u r r e n t d i s a b i l i t y , r a t h e r t h a n a m a t e r i a l c o n t r i b u t i n g cause. I do n o t be
l i e v e t h a t c l a i m a n t s u f f e r s from a " p r e e x i s t i n g c o n d i t i o n " and r e s p e c t f u l l y 
d i s s e n t . 
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ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , p r o v i d e s : 

Tony L. R i v o r d , 44 Van N a t t a 1036 (1992^ 

" I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g d i s e a s e 
o r c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r a need f o r t r e a t m e n t , 
t h e r e s u l t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t t h e com
p e n s a b l e i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f t h e 
d i s a b i l i t y o r need f o r t r e a t m e n t . " 

I n t h i s case, t h e m a j o r i t y concludes t h a t c l a i m a n t has a " p r e e x i s t i n g con
d i t i o n , " because he had p r e v i o u s l y d i s l o c a t e d h i s r i g h t s h o u l d e r . I t r e l i e s on 
t e s t i m o n y f r o m Dr. B a t t a l i a , who e x p l a i n e d t h a t once a s h o u l d e r i s d i s l o c a t e d i t 
becomes l a x and i s p r e d i s p o s e d t o subsequent d i s l o c a t i o n . 

I b e l i e v e t h a t t h e m a j o r i t y e r r e d by l a b e l i n g c l a i m a n t ' s " p r e d i s p o s i t i o n " 
as a " p r e e x i s t i n g c o n d i t i o n " f o r purposes o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . F i r s t , t h e 
l a x i t y p r o d u c e d no p r i o r symptoms, b u t m e rely caused c l a i m a n t ' s s h o u l d e r t o be 
more p r o n e t o i n j u r y . Second, as t h e c o u r t n o t e d i n P r e s t o n v. Wonder Bread, 
96 Or App 613 ( 1 9 8 9 ) , " [ a ] p r e d i s p o s i t i o n i s a ' c o n d i t i o n o f s p e c i a l s u s c e p t i 
b i l i t y t o a d i s e a s e , ' n o t a d i s e a s e i n and o f i t s e l f . " C i t i n g Stedmans M e d i c a l 
D i c t i o n a r y 1133 ( 2 3 r d ed 1976). (Emphasis t h e i r s . ) Thus, c o n t r a r y t o t h e 
m a j o r i t y ' s c o n c l u s i o n , I do n o t b e l i e v e t h a t such a v u l n e r a b i l i t y can p r o p e r l y 
be used t o l i m i t c l a i m a n t ' s e n t i t l e m e n t t o b e n e f i t s f o r a compensable i n j u r y . 

T h i s c o n c l u s i o n i s s u p p o r t e d by t h e l e g i s l a t i v e h i s t o r y . The r e v i s e d d e f 
i n i t i o n o f a "compensable i n j u r y " was proposed i n Senate B i l l 1997 and added t o 
t h e Workers' Compensation Law i n May 1990. Or Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 
2. D u r i n g t h e f i r s t day o f p u b l i c h e a r i n g s , a sponsor o f t h e b i l l e x p l a i n e d 
t h a t t h e amendments t o ORS 656.005(7) were not i n t e n d e d t o m o d i f y t h e d o c t r i n e 
t h a t an employer t a k e s a worker as he f i n d s him. See B a r r e t t v. D & H D r y w a l l , 
300 Or 325, c l a r i f i e d 300 Or 553 (1986). S p e c i f i c a l l y , he t e s t i f i e d : 

" I had one f u r t h e r c l a r i f i c a t i o n , Mr. Chairman. E a r l i e r i n 
t h e h e a r i n g , R e p r e s e n t a t i v e Edmunson asked a q u e s t i o n t h a t I b e l i e v e 
we d i d n ' t answer as we s h o u l d have, i n t h e d e t a i l we s h o u l d have. I 
b e l i e v e you made a s t a t e m e n t t h a t you f e l t t h a t some o f what we had 
done m i g h t have m o d i f i e d t h e d o c t r i n e t h a t you t a k e t h e w o r k e r as 
t h e y come. And t h a t i s n o t our i n t e n t and we don't b e l i e v e t h a t ' s 
what we're d o i n g . We b e l i e v e we're s a y i n g t h a t i f you have a p r e 
e x i s t i n g c o n d i t i o n and you c l a i m an on t h e j o b i n j u r y , t h a t you 
s h o u l d be a b l e t o p r o v e t h a t t h e on t h e j o b i n j u r y i s t h e m a j o r con
t r i b u t i n g cause t o t h e w orsening o f your o r i g i n a l c o n d i t i o n . There 
a r e some c o n d i t i o n s we have t h a t cause p a i n no m a t t e r what we do. 
And so I'm i n p a i n a t home, I'm i n p a i n a t work because I have a 
c o n d i t i o n . That s h o u l d n ' t become compensable j u s t because i t hap
pens a t work, t o o . But i f t h e work s i t u a t i o n causes a w o r s e n i n g o f 
my c o n d i t i o n t h a t I came t o work and t h a t ' s t h e m a j or c o n t r i b u t i n g 
cause t h e n o f my w o r s e n i n g , t h e n i t s h o u l d be compensable. And t h a t 
was o u r i n t e n t . And we don't b e l i e v e we've changed any d o c t r i n e and 
we w o u ld n o t be c o m f o r t a b l e w i t h changing t h a t i n i t i a l d o c t r i n e t h a t 
you t a k e t h e worker as t h e y come." Testimony o f C e c i l T i b b e t t , I n 
t e r i m S p e c i a l Committee on Workers' Compensation, May 3, 1990, Tape 
4, Side A a t 208. 

I n s h o r t , t h e m a j o r i t y l i m i t s c l a i m a n t ' s r i g h t t o r e c e i v e c ompensation 
based on i t s c o n c l u s i o n t h a t c l a i m a n t s u f f e r s f r o m a " p r e e x i s t i n g c o n d i t i o n . " 
G iven t h e a p p l i c a b l e case law and l e g i s l a t i v e h i s t o r y , I f i n d no s u p p o r t f o r t h e 
m a j o r i t y ' s c o n c l u s i o n and, t h e r e f o r e , b e l i e v e t h a t c l a i m a n t i s e n t i t l e d t o t h e 
f u l l amount o f b e n e f i t s f o r h i s compensable i n j u r y . 
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I n t h e M a t t e r o f t h e Compensation o f 
SHARON Y. RODAKOWSKI, Claimant 

Own M o t i o n No. 90-0554MM 
OWN MOTION ORDER OF ABATEMENT 

Malagon, e t a l . , C l aimant A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our A p r i l 27, 1992 Own M o t i o n Order 
i n t h e a b o v e - c a p t i o n e d case. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n f o r r e c o n s i d e r a 
t i o n , we ab a t e o u r o r d e r . SAIF i s r e q u e s t e d t o f i l e a response t o t h e m o t i o n 
w i t h i n t e n days o f t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , t h i s m a t t e r s h a l l be 
t a k e n under advisement. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
THOMAS L. ABEL, Claimant 
Own Mo t i o n No. 91-0386MM 

OWN MOTION ORDER 
P o z z i , e t a l . , Claimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g 
o f h i s June. 25, 1971 compensable i n j u r y i n which c l a i m a n t ' s f a c e was f r a c t u r e d 
by a l o g , r e s u l t i n g i n t h e l o s s o f h i s l e f t eye and a severe s e i z u r e c o n d i t i o n . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d on May 24, 1977. SAIF has ac c e p t e d t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s s e i z u r e c o n d i t i o n , b u t recommends a g a i n s t t h e r e 
o p e n i n g o f h i s c l a i m f o r t emporary d i s a b i l i t y compensation f o r a November 9, 
1990 h o s p i t a l i z a t i o n and an A p r i l 5, 1991 r i g h t t e m p o r a l lobectomy on t h e ground 
t h a t c l a i m a n t has w i t h d r a w n from t h e work f o r c e . C l a i m a n t seeks t e m p o r a r y d i s 
a b i l i t y compensation f r o m May 27, 1982, t h e d a t e h i s c o n d i t i o n e d worsened and he 
was f i r s t h o s p i t a l i z e d f o r s e i z u r e s , u n t i l he becomes m e d i c a l l y s t a t i o n a r y . 
C l a i m a n t a l s o seeks p e n a l t i e s and a t t o r n e y fees f o r SAIF's a l l e g e d l y unreason
a b l e d e l a y i n p r o c e s s i n g h i s own mo t i o n c l a i m . 

Temporary D i s a b i l i t y Compensation 

We may a u t h o r i z e , on our own m o t i o n , t h e payment o f t e m p o r a r y d i s a b i l i t y 
c o mpensation when t h e r e i s a worsening o f a compensable i n j u r y t h a t r e q u i r e s e i 
t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y " o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, we may a u t h o r i z e t h e payment o f com
p e n s a t i o n f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes o u t p a 
t i e n t s u r g e r y . I d . 

Cl a i m a n t e x p e r i e n c e d a severe head i n j u r y i n 1971, f o r w h i c h he underwent 
e x t e n s i v e p l a s t i c r e c o n s t r u c t i o n o f h i s f a c e . I n 1982, w h i l e he was w o r k i n g , he 
e x p e r i e n c e d a gra n d mal e p i l e p t i c s e i z u r e , f o r which he was h o s p i t a l i z e d and 
t r e a t e d . A t t h i s t i m e , t h e cause o f h i s c o n d i t i o n was mis d i a g n o s e d and was n o t 
r e l a t e d t o t h e o r i g i n a l i n j u r y . C laimant c o n t i n u e d t o seek work, b u t was u n a b l e 
t o f i n d o r keep work because o f h i s s e i z u r e d i s o r d e r and r e l a t e d d e p r e s s i o n . 
C l a i m a n t was a g a i n h o s p i t a l i z e d w i t h grand mal s e i z u r e s i n 1987, t w i c e i n 1988, 
and t w i c e i n 1989. On June 2, 1989, Dr. Grossman, M.D., c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , l o c a t e d s c a r r i n g on c l a i m a n t ' s b r a i n , w h i c h he r e l a t e d t o t h e o r i g i 
n a l i n j u r y . Dr. Englander, n e u r o l o g i s t , opined t h a t c l a i m a n t ' s s e i z u r e d i s o r d e r 
was p r o b a b l y r e l a t e d t o t h e 1972 head i n j u r y , d e s p i t e t h e l e n g t h o f t i m e 
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i n t e r v e n i n g . ( L e t t e r o f J u l y 17, 1989.) An e l e c t r o e n c e p h a l o g r a m t h a t r e v e a l e d 
a s c a r i n c l a i m a n t ' s b r a i n c o n f i r m e d Dr. Englander's o p i n i o n . ( L e t t e r by 
Dr. Grossman, October 6, 1989). 

On J u l y 9, 1990, c l a i m a n t was h o s p i t a l i z e d f o r a f u l l d i a g n o s t i c work-up, 
i n c l u d i n g an EEG, w h i c h p r o v e d t o be abnormal. He had a s e i z u r e w h i l e h o s p i t a l 
i z e d . C l a i m a n t was a g a i n h o s p i t a l i z e d on November 9, 1990 f o r s e i z u r e t r e a t 
ment. On J a n u a r y 15, 1991, c l a i m a n t was h o s p i t a l i z e d f o r f u r t h e r e v a l u a t i o n . 
D u r i n g t h e h o s p i t a l i z a t i o n he had f i v e s e i z u r e s . C l a i m a n t was h o s p i t a l i z e d f o r 
a n o t h e r s e i z u r e on March 1, 1991, and on A p r i l 5, 1991, was h o s p i t a l i z e d f o r 
r i g h t t e m p o r a l lobectomy s u r g e r y . Even a f t e r t h e s u r g e r y , c l a i m a n t c o n t i n u e d t o 
be h o s p i t a l i z e d p e r i o d i c a l l y f o r t r e a t m e n t o f h i s s e i z u r e d i s o r d e r . I n a d d i t i o n 
t o t h e s e i z u r e d i s o r d e r and r e s u l t a n t d e p r e s s i o n , c l a i m a n t has a l s o s u f f e r e d 
s i g n i f i c a n t i m p a i r m e n t o f c o n c e n t r a t i o n , v i s u a l and v e r b a l memory, and m e n t a l 
t r a c k i n g , w h i c h were r e v e a l e d by n e u r o p s y c h o l o g i c a l t e s t i n g p e r f o r m e d by Dr. 
R o b e r t S t a n u l i s , and w h i c h have n o t improved a f t e r c l a i m a n t ' s l obectomy. Dr. 
S m i t h , o f t h e Oregon Comprehensive E p i l e p s y Program, r e v i e w e d c l a i m a n t ' s m e d i c a l 
r e c o r d s f o r SAIF. He o p i n e d t h a t c l a i m a n t ' s i n t r a c t a b l e l o c a l i z a t i o n - r e l a t e d 
e p i l e p s y w i t h r e c u r r e n t complex p a r t i a l s e i z u r e s and s e c o n d a r i l y g e n e r a l i z e d 
t o n i c c l o n i c s e i z u r e s i s secondary t o h i s 1971 i n j u r y t o t h e r i g h t t e m p o r a l 
l o b e . ( L e t t e r o f June 24, 1991). 

We a r e persuaded t h a t c l a i m a n t ' s compensable i n j u r y worsened as o f May 27, 
1982, when c l a i m a n t ' s c o n d i t i o n i n i t i a l l y r e q u i r e d h o s p i t a l i z a t i o n . F u r t h e r 
more, we f i n d t h a t c l a i m a n t was i n t h e w o r k f o r c e a t t h e t i m e he was h o s p i t a l i z e d 
i n 1982. A c c o r d i n g l y , we a u t h o r i z e t h e r e o p e n i n g o f c l a i m a n t ' s c l a i m f o r t h e 
payment o f t e m p o r a r y d i s a b i l i t y compensation b e g i n n i n g May 27, 1982, t h e d a t e 
c l a i m a n t was i n i t i a l l y h o s p i t a l i z e d f o r t h e accepted s e i z u r e c o n d i t i o n . When 
a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by SAIF p u r s u a n t t o OAR 438-12-055. Re
imbursement f r o m t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d 
under ORS 656.625 and OAR 436, D i v i s i o n 45. 

P e n a l t y and A t t o r n e y Fees 

C l a i m a n t seeks p e n a l t i e s and a t t o r n e y fees f o r SAIF's a l l e g e d u n r e a s o n a b l e 
d e l a y i n p r o c e s s i n g h i s own m o t i o n c l a i m f o r t emporary d i s a b i l i t y c ompensation. 

E f f e c t i v e A p r i l 1, 1989, w i t h i n 60 days a f t e r r e c e i p t o f an own m o t i o n 
c l a i m , t h e own m o t i o n i n s u r e r was r e q u i r e d t o n o t i f y t h e c l a i m a n t and t h e Board 
i n w r i t i n g o f i t s recommendation as t o whether t h e c l a i m s h o u l d be reopened o r 
d e n i e d by t h e Board. Former OAR 438-12-020(2) (WCB Admin. Order 2-1989). 
C l a i m a n t f i r s t r e q u e s t e d t h e r e o p e n i n g o f h i s c l a i m i n w r i t i n g on J u l y 24, 1989. 
On September 1 1 , 1989, SAIF r e p l i e d t o c l a i m a n t and sought a d d i t i o n a l i n f o r m a 
t i o n f r o m him s p e c i f y i n g whether c l a i m a n t was " s e e k i n g m e d i c a l b e n e f i t s , tempo
r a r y d i s a b i l i t y payments, o r b o t h , " and r e q u i r i n g " p r o o f o f e a r n i n g s f o r t h e 
l a s t two y e a r s . " C l a i m a n t a g a i n r e q u e s t e d m e d i c a l and d i s a b i l i t y payments f r o m 
SAIF i n w r i t i n g on October 11 , 1989. He e x p l a i n e d t h a t he had been a d i s p l a c e d 
w o r k e r s i n c e h i s l a s t j o b was e l i m i n a t e d i n 1982, and t h a t he had n o t been a b l e 
t o o b t a i n employment because o f h i s c o n d i t i o n and, t h e r e f o r e , had had no e a r n 
i n g s f o r seven y e a r s . On October 30, 1989, SAIF agreed t o pay a l l r e a s o n a b l e 
and n e c e s s a r y m e d i c a l expenses r e l a t e d t o c l a i m a n t ' s s e i z u r e d i s o r d e r , i n c l u d i n g 
t h o s e expenses c l a i m a n t had p a i d p r i o r t o 1989, b u t i n s t r u c t e d c l a i m a n t t h a t i t 
was n o t n e c e s s a r y t o reopen h i s c l a i m f o r t h e payment o f t e m p o r a r y d i s a b i l i t y 
c o mpensation u n t i l such t i m e as he was h o s p i t a l i z e d o r had s u r g e r y . SAIF d i d 
n o t s u b m i t a w r i t t e n recommendation t o t h e Board w i t h i n t h e r e q u i r e d 60 days. 

On A p r i l 2, 1990, c l a i m a n t r e q u e s t e d permanent t o t a l d i s a b i l i t y b e n e f i t s 
f r o m SAIF i n a l e t t e r i n which he r e f e r r e d t o SAIF's September 1 1 , 1989 
i n s t r u c t i o n a l l e t t e r . On A p r i l 16, 1990, SAIF i s s u e d a l e t t e r recommending t h a t 
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t h e r e q u e s t f o r permanent t o t a l d i s a b i l i t y be d e n i e d and t h e Board i s s u e d a May 
18, 1990 Own M o t i o n Order d e n y i n g c l a i m a n t ' s r e q u e s t f o r a permanent d i s a b i l i t y 
award. 

C l a i m a n t was h o s p i t a l i z e d f o r h i s s e i z u r e c o n d i t i o n on November 9, 1990 
and f o r a r i g h t t e m p o r a l lobectomy on A p r i l 5, 1991. SAIF d i d n o t s u b m i t a 
recommendation r e g a r d i n g r e o p e n i n g f o r temporary d i s a b i l i t y compensation i n 
r e l a t i o n t o e i t h e r s u r g e r y . 

By a J u l y 16, 1991 l e t t e r , SAIF e x p l a i n e d t o c l a i m a n t ' s a t t o r n e y t h a t i t 
d i d n o t s u b m i t t h e own m o t i o n m a t t e r t o t h e Board "because [ i t ] was unaware t h a t 
t h e [ c l a i m a n t ] wanted t h a t done." On J u l y 17, 1991, i n response t o c l a i m a n t ' s 
a t t o r n e y ' s q u e s t i o n " [ a ] r e you p a y i n g t i m e l o s s o r have you p e t i t i o n e d f o r own 
m o t i o n j u r i s d i c t i o n , " SAIF s u b m i t t e d a recommendation t o t h e Board, recommending 
t h a t c l a i m a n t ' s r e q u e s t f o r t emporary d i s a b i l i t y compensation be d e n i e d because 
c l a i m a n t was n o t i n t h e w o r k f o r c e a t t h e t i m e o f t h e c u r r e n t w o r s e n i n g , w h i c h i t 
i d e n t i f i e d as a November 9, 1990 h o s p i t a l i z a t i o n and an A p r i l 5, 1991 s u r g e r y . 

T h i s r e c o r d e s t a b l i s h e s t h a t SAIF, which r e c e i v e d c l a i m a n t ' s i n i t i a l r e 
q u e s t f o r t e m p o r a r y d i s a b i l i t y compensation on J u l y 24, 1989, f a i l e d t o submit a 
recommendation t o t h e Board u n t i l J u l y 17, 1991, almost two y e a r s a f t e r c l a i m 
a n t ' s i n i t i a l r e q u e s t . The purpose o f t h e Workers' Compensation Law i s t o p r o 
v i d e prompt compensation t o i n j u r e d w o r k e r s . Edward Hines Lumber Co. v. K e p h a r t , 
81 Or App 43 ( 1 9 8 6 ) . Own m o t i o n j u r i s d i c t i o n p r o v i d e s a mechanism by w h i c h a 
c l a i m a n t who no l o n g e r has a g g r a v a t i o n r i g h t s may o b t a i n a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y compensation. However, t h e Board i s u nable t o e x e r c i s e i t s own 
m o t i o n j u r i s d i c t i o n absent a r e q u e s t t o do so. By f a i l i n g t o t i m e l y submit a 
recommendation t o t h e Board, SAIF de l a y e d t h e prompt payment o f b e n e f i t s w h i c h 
a r e now due. We c o n c l u d e t h a t t h i s d e l a y was an u n r e a s o n a b l e r e s i s t a n c e t o t h e 
payment o f compensation. 

However, a p e n a l t y may n o t be assessed under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) u n l e s s 
t h e r e i s an u n p a i d amount o f compensation "then due" upon w h i c h t o base t h e 
p e n a l t y . Wacker S i l t r o n i c C o r p o r a t i o n v. Satcher, 91 Or App 654, 658 ( 1 9 8 8 ) . 
A t t h e t i m e c l a i m a n t r e q u e s t e d temporary d i s a b i l i t y compensation, h i s c l a i m was 
c l o s e d and c o u l d o n l y be reopened under our own m o t i o n j u r i s d i c t i o n . When a 
c l a i m i s under own m o t i o n j u r i s d i c t i o n , no compensation i s due c l a i m a n t u n t i l we 
i s s u e an o r d e r r e o p e n i n g t h e c l a i m . Thus, because no compensation was due a t 
t h e t i m e o f SAIF's unreasonable d e l a y , a p e n a l t y cannot be assessed under ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) . See F r e d r i c k D. O x f o r d , 42 Van N a t t a 476 ( 1 9 9 0 ) . On t h e o t h e r 
hand, where, as h e r e , we f i n d t h a t an i n s u r e r has u n r e a s o n a b l y r e s i s t e d t h e 
payment o f compensation, we may assess an a t t o r n e y f e e even i n t h e absence o f 
amounts o f compensation " t h e n due." See ORS 656.382(1); N i c o l a s a M a r t i n e z , 43 
Van N a t t a 1638 ( 1 9 9 1 ) . Here, i t i s c l e a r t h a t SAIF's d i l a t o r y c o n d u c t p l a c e d a 
g r e a t e r b u r den on c l a i m a n t t o prove h i s r e q u e s t . A c c o r d i n g l y , f o r SAIF's un
r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation, we assess an a t t o r n e y f e e 
o f $3,000. 

I n a d d i t i o n , an amount o f 25 p e r c e n t o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n i s awarded as a r e a s o n a b l e a t t o r n e y f e e , n o t t o exceed $1,050, 
p a y a b l e by t h e i n s u r e r d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . See OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) ; 
438-15-080. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LYLE J . JOHNSON, Claimant 
WCB Case No. 91-17457 
ORDER OF ABATEMENT 

Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

On May 15, 1992, we d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r Board r e v i e w . We 
t o o k t h i s a c t i o n because c l a i m a n t ' s March 15, 1992 l e t t e r , a l t h o u g h d a t e d w i t h i n 
30 days o f t h e Referee's March 2, 1992 o r d e r , was r e c e i v e d by t h e Board on A p r i l 
17, 1992. Inasmuch as c l a i m a n t ' s l e t t e r was not m a i l e d by c e r t i f i e d o r r e g i s 
t e r e d m a i l , we presumed t h a t t h e l e t t e r was f i l e d u n t i m e l y . See OAR 438-05-
0 4 6 ( 1 ) ( b ) . I n r e a c h i n g our c o n c l u s i o n , we note d t h a t "an u n c o n t e s t e d s t a t e m e n t 
f r o m a p a r t y t h a t a r e q u e s t was m a i l e d t o t h e Board on a p a r t i c u l a r d a t e " would 
be s u f f i c i e n t t o r e b u t a pr e s u m p t i o n o f u n t i m e l y f i l i n g . 

I n r e s ponse t o our o r d e r , c l a i m a n t has s u b m i t t e d a May 18, 1992 l e t t e r 
s t a t i n g t h a t he m a i l e d h i s March 15, 1992 l e t t e r on March 15, 1992 t o t h e Board, 
as w e l l as t o SAIF. Contending t h a t h i s l e t t e r was t i m e l y f i l e d , c l a i m a n t r e 
q u e s t s t h a t we procee d w i t h our r e v i e w . 

B e f o r e t a k i n g c l a i m a n t ' s r e q u e s t under advisement, we g r a n t SAIF an oppor
t u n i t y t o res p o n d . To be c o n s i d e r e d , SAIF's response s h o u l d be s u b m i t t e d w i t h i n 
14 days f r o m t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , we w i l l p r o c e e d w i t h o ur 
d e l i b e r a t i o n s . 

I T I S SO ORDERED. 

May 28, 1992 C i t e as 44 Van N a t t a 1042 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
OSWALD F. KUZNIK, Claimant 

WCB Case No. 90-09502 
ORDER ON REVIEW 

Grover C. Dahn, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and Brazeau. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
Menashe's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l s o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a r i g h t thumb c o n d i t i o n ; and (2) s e t a s i d e i t s d e n i a l s o f c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m f o r r i g h t thumb a r t h r i t i s . I n a d d i t i o n , c l a i m a n t has f i l e d 
a M o t i o n For Leave To Pre s e n t A d d i t i o n a l Evidence. On r e v i e w , t h e i s s u e s a r e 
a g g r a v a t i o n , c o m p e n s a b i l i t y , and mo t i o n t o remand. We deny t h e m o t i o n , a f f i r m 
i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g c l a r i f i c a 
t i o n s and s u p p l e m e n t a t i o n . 

Dr. H a r r i s , o r t h o p e d i c surgeon, f i r s t t r e a t e d c l a i m a n t f o r h i s November 
12, 1984 hand i n j u r y i n January 1985. X-rays r e v e a l e d v e r y m i l d d e g e n e r a t i v e 
o s t e o a r t h r i t i s o f t h e r i g h t c a r p o m e t a c a r p a l (CMC) thumb j o i n t ( b a s a l j o i n t o f 
t h e t h u m b ) . Dr. H a r r i s n o t e d no eviden c e o f a s i g n i f i c a n t thumb i n j u r y , b u t 
r a t h e r d i a g n o s e d m i l d p r e e x i s t i n g d e g e n e r a t i v e a r t h r i t i s o f t h e r i g h t thumb and 
t e n d i n i t i s o f t h e r i g h t f o r e a r m . On A p r i l 26, 1985, t h e employer w r o t e c l a i m a n t 
t h a t i t was " a c c e p t i n g y o u r c l a i m f o r your t e n d o n i t i s [ s i c ] r i g h t f o r e a r m . " 
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I n h i s June 25, 1985 r e p o r t f i n d i n g c l a i m a n t m e d i c a l l y s t a t i o n a r y , Dr. 
H a r r i s n o t e d t h a t c l a i m a n t ' s a r t h r i t i s " p r o b a b l y r e p r e s e n t s an o c c u p a t i o n a l 
c o n d i t i o n a t l e a s t i n p a r t [ . ] " I n a J u l y 1985 r e p o r t , Dr. H a r r i s c l a r i f i e d by 
e x p l a i n i n g t h a t c l a i m a n t ' s work a c t i v i t i e s had c o n t r i b u t e d t o i n c r e a s e d symp
toms, b u t t h a t t h e r e was no o b j e c t i v e evidence o f any m a t e r i a l w o r s e n i n g o f 
c l a i m a n t ' s p r e e x i s t i n g a r t h r i t i c c o n d i t i o n . 

C l a i m a n t d i d n o t t h e r e a f t e r work f o r t h e employer. I n March 1988, c l a i m 
a n t f i l e d an a g g r a v a t i o n c l a i m which t h e employer d e n i e d . The p a r t i e s e n t e r e d 
i n t o a s t i p u l a t e d agreement whereby c l a i m a n t r e c e i v e d an a d d i t i o n a l award o f 
15 p e r c e n t s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r t h e " r i g h t f o r e a r m 
( w r i s t ) . " 

Dr. Woodham, c h i r o p r a c t i c p h y s i c i a n , was c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
f r o m J a n u a r y t h r o u g h June 1990. Dr. Woodham t e s t i f i e d a t h e a r i n g t h a t he was 
unaware w h e t h e r c l a i m a n t s u s t a i n e d any s i g n i f i c a n t i n j u r y t o h i s r i g h t thumb 
p r i o r t o November 1984. He e x p l a i n e d t h a t he assumed t h a t c l a i m a n t s u s t a i n e d a 
s i g n i f i c a n t " t e a r i n g " i n j u r y w i t h i n f l a m m a t i o n i n November 1984 w h i c h began t h e 
d e g e n e r a t i v e a r t h r i t i c p r o c e s s , because e v e r y t h i n g has t o have a "cause." Dr. 
Woodham a l s o t e s t i f i e d t h a t i t t a k e s a s u b s t a n t i a l p e r i o d o f t i m e f r o m t h e d a t e 
o f an i n i t i a l i n j u r y f o r a r t h r i t i c changes t o appear on x - r a y s . A f t e r r e v i e w i n g 
c l a i m a n t ' s m e d i c a l r e c o r d s , Dr. Woodham c o n c u r r e d t h a t t h e r e was e v i d e n c e o f 
m i l d d e g e n e r a t i v e changes on t h e f i r s t x - r a y s t a k e n a f t e r t h e November 1984 
i n j u r y . 

Dr. Beck, s p o r t s m e d i c i n e and r e h a b i l i t a t i o n m e d i c i n e s p e c i a l i s t , examined 
c l a i m a n t i n c o n s u l t a t i o n on June 16, 1990, and t h e r e a f t e r became c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n . X-rays from t h a t e x a m i n a t i o n r e v e a l t h a t c l a i m a n t ' s r i g h t 
CMC thumb j o i n t o s t e o a r t h r i t i s had become severe. Dr. Beck r e p o r t e d t h a t a s i g 
n i f i c a n t i n i t i a l i n j u r y t o t h e CMC j o i n t , such as a f r a c t u r e o r d i s l o c a t i o n , i s 
r e q u i r e d t o b e g i n t h e d e g e n e r a t i v e a r t h r i t i c p r o c e s s . L a t e r , i n an October 1990 
t e l e p h o n e c o n f e r e n c e w i t h c l a i m a n t ' s c o u n s e l , Dr. Beck o p i n e d t h a t overuse and 
"m i c r o t r a u m a " [ r e p e t i t i v e trauma] d u r i n g c l a i m a n t ' s work a c t i v i t i e s f o r t h e em
p l o y e r were t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s o s t e o a r t h r i t i s and c u r 
r e n t need f o r t r e a t m e n t . 

Dr. B u e h l e r examined c l a i m a n t on r e f e r r a l from Dr. Beck on June 16, 1990. 
He t e s t i f i e d t h a t t h e r e i s no m e d i c a l d a t a t h a t r e p e t i t i v e trauma l e a d s t o 
a r t h r i t i s o f t h e b a s a l j o i n t o f t h e thumb. He e x p l a i n e d t h a t t h e CMC j o i n t o f 
t h e thumb i s t h e j o i n t most commonly i n v o l v e d w i t h o s t e o a r t h r i t i s . He f u r t h e r 
t e s t i f i e d t h a t i t i s " v e r y c l e a r l y shown i n t h e l i t e r a t u r e " t h a t "people [who] 
use t h e i r thumb a l o t i n everyday a c t i v i t i e s do n o t seem t o be more p r e d i s p o s e d 
i n t h e development o f d e g e n e r a t i v e a r t h r i t i s o f t h e b a s a l j o i n t o f t h e thumb." 

Dr. B u t t o n , o r t h o p e d i c hand surgeon, examined c l a i m a n t f o u r t i m e s between 
June 1985 and September 1990. Dr. B u t t o n e x p l a i n e d t h a t w h i l e a r t h r i t i s o f t h e 
CMC j o i n t can oc c u r a f t e r i n j u r y , t h e trauma must be q u i t e s e v e r e , w i t h f r a c t u r e 
o r d i s l o c a t i o n o f t h e j o i n t . A f t e r r e v i e w i n g a l l o f c l a i m a n t ' s m e d i c a l r e c o r d s , 
i n c l u d i n g t h o s e f r o m t h e d a t e o f i n j u r y , Dr. B u t t o n r e p o r t e d t h a t t h e r e were no 
s i g n s o f severe trauma such as i n s t a b i l i t y o r l i g a m e n t o u s l a x i t y . The d o c t o r 
a l s o t e s t i f i e d d u r i n g d e p o s i t i o n t h a t t h e m e d i c a l l i t e r a t u r e does n o t s u b s t a n t i 
a t e t h a t a r t h r i t i s o f t h e CMC j o i n t i s a r e s u l t o f r e p e t i t i v e trauma. The CMC 
j o i n t i s t h e one most f r e q u e n t l y r e q u i r i n g s u r g e r y , whether o v e r u s e d o r n o t . 
Dr. B u t t o n f u r t h e r n o t e d t h a t , "not s u r p r i s i n g , " c l a i m a n t i s now d e v e l o p i n g a 
s i m i l a r d e g e n e r a t i v e p r o c e s s o f h i s non-dominant l e f t thumb. 

Independent m e d i c a l c o n s u l t a n t s , Dr. C o t t r e l l , o r t h o p e d i s t , and Dr. 
Gatterman, c h i r o p r a c t i c p h y s i c i a n , examined c l a i m a n t i n June 1990. They o p i n e d 
t h a t w h i l e work o v e r a p e r i o d o f ye a r s o f t h e " t y p e " c l a i m a n t p e r f o r m e d may have 
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c o n t r i b u t e d t o "some" degree o f h a s t e n i n g o f t h e d e g e n e r a t i v e p r o c e s s , c l a i m 
a n t ' s work exposure between 1979 and 1985 d i d n o t cause c l a i m a n t ' s a r t h r i t i s . 

C l a i m a n t worked as a d e l i s u p e r v i s o r f o r a n o t h e r employer f r o m August 1989 
t h r o u g h March 1990. C l a i m a n t f i l e d a g g r a v a t i o n and new i n j u r y / o c c u p a t i o n a l d i s 
ease c l a i m s w i t h t h a t employer i n January 1990 whic h were d e n i e d . 

T h i s employer d e n i e d c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t r i g h t thumb con
d i t i o n under b o t h o c c u p a t i o n a l d i s e a s e and i n j u r y t h e o r i e s . C l a i m a n t r e q u e s t e d 
a h e a r i n g on May 1, 1990, s p e c i f y i n g t h e i s s u e s as, i n t e r a l i a , c o m p e n s a b i l i t y 
as a new i n j u r y o r o c c u p a t i o n a l d i s e a s e , and a g g r a v a t i o n . I n response t o t h e 
employer's August 3, 1990 d e n i a l , c l a i m a n t ' s a t t o r n e y f i l e d an "amended s p e c i f i 
c a t i o n o f i s s u e s , " a g a i n i d e n t i f y i n g t h e i s s u e s as, i n t e r a l i a , c o m p e n s a b i l i t y 
as a new i n j u r y o r o c c u p a t i o n a l d i s e a s e , and a g g r a v a t i o n . 

The h e a r i n g was h e l d on November 1, 1990 and c o n t i n u e d t o March 12, 1991. 
At h e a r i n g , t h e i s s u e s were i d e n t i f i e d as c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t 
thumb c o n d i t i o n as e i t h e r an a g g r a v a t i o n o f t h e November 1984 i n j u r y , o r as an 
o c c u p a t i o n a l d i s e a s e r e s u l t i n g from h i s work a c t i v i t i e s between 1979 and 1985. 
At t h e March 1991 h e a r i n g , c l a i m a n t and t h e subsequent i n s u r e r e n t e r e d i n t o a 
D i s p u t e d C l a i m S e t t l e m e n t , and s t i p u l a t i o n whereby t h e i n s u r e r a c c e p t e d c l a i m 
a n t ' s t e n d i n i t i s o f t h e r i g h t w r i s t . I t s acceptance d i d n o t i n c l u d e c l a i m a n t ' s 
s e p a r a t e d e g e n e r a t i v e o s t e o a r t h r i t i s o f t h e r i g h t thumb. 

C l a i m a n t ' s r i g h t thumb o s t e o a r t h r i t i s c o n d i t i o n i s n o t c a u s a l l y r e l a t e d t o 
t h e a c c e p t e d r i g h t w r i s t t e n d i n i t i s . C l a i m a n t ' s c u r r e n t r i g h t thumb c o n d i t i o n 
and need f o r s u r g e r y a r e due t o n a t u r a l p r o g r e s s i v e d e g e n e r a t i v e o s t e o a r t h r i t i s . 

C l a i m a n t ' s work as a meat c u t t e r f o r t h i s employer between 1979 and 1985 
d i d n o t c o n s t i t u t e a s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s w h i c h a r e t h e 
maj o r c o n t r i b u t i n g cause o f h i s c u r r e n t d i s a b i l i t y and need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we not e t h a t c l a i m a n t d i d n o t r e q u e s t a h e a r i n g 
b e f o r e May 1, 1990, and a h e a r i n g was not convened b e f o r e J u l y 1, 1990. N e i t h e r 
m a t t e r a t i s s u e here i s s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See e.g. SB 1197, S e c t i o n 5 4 ( 3 ) . A c c o r d i n g l y , we ana
l y z e t h i s m a t t e r under t h e Workers' Compensation A c t as amended, e f f e c t i v e J u l y 
1, 1990. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2, S e c t i o n 5 4 ( 2 ) ; I d a M. 
Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

Remand 

C l a i m a n t has f i l e d a M o t i o n For Leave To Present A d d i t i o n a l E v i d e n c e . We 
have no a u t h o r i t y t o c o n s i d e r evidence n o t i n t h e r e c o r d . C o n s e q u e n t l y , we i n 
t e r p r e t c l a i m a n t ' s m o t i o n as one f o r remand. Judy A. B r i t t o n , 37 Van N a t t a 1262 
(1985) . 

Should t h e Board d e t e r m i n e t h a t t h e r e c o r d has been i m p r o p e r l y , incom
p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand a case t o t h e Ref
e r e e f o r f u r t h e r e v i d e n c e t a k i n g , c o r r e c t i o n , o r o t h e r n e c e s s a r y a c t i o n . ORS 
65 6 . 2 9 5 ( 5 ) . Remand i s a p p r o p r i a t e upon a showing o f good cause o r o t h e r com
p e l l i n g b a s i s . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) . I n a d d i 
t i o n , t o m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be 
c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) ; 
B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 
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( 1 9 8 6 ) . I n t h i s r e g a r d , we c o n s i d e r t h e p r o f e r r e d e v i d e n c e on r e v i e w o n l y f o r 
p urposes o f c l a i m a n t ' s remand m o t i o n . 

We a r e n o t persuaded t h a t t h e evidence c l a i m a n t seeks t o admit i s r e l e v a n t 
t o t h e i s s u e o f t h e employer's scope o f acceptance, o r t h a t t h e r e c o r d c o n c e r n 
i n g t h i s i s s u e was o t h e r w i s e i n s u f f i c i e n t l y developed. The e v i d e n t i a r y r e c o r d 
i n c l u d e s an 801 Form completed by c l a i m a n t i d e n t i f y i n g t h e n a t u r e o f h i s i n j u r y 
and i n j u r e d body p a r t s , an 827 Form completed by c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
l i s t i n g two d i agnoses f o r two areas o f t h e body and f i n a l l y , a l e t t e r f r o m t h e 
employer a d v i s i n g c l a i m a n t t h a t i t was " a c c e p t i n g your c l a i m f o r y o u r t e n d o n i t i s 
r i g h t f o r e a r m . " The l e t t e r c l a i m a n t seeks t o a d m i t , on t h e o t h e r hand, c o n t a i n s 
no s t a t e m e n t o f acceptance by t h e employer o f any c o n d i t i o n . 

Moreover, we a r e n o t persuaded t h a t t h e e v i d e n c e c l a i m a n t seeks t o i n t r o 
duce was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . The p r o 
f e r r e d e v i d e n c e i s a copy o f a l e t t e r f rom t h e employer's c l a i m s p r o c e s s i n g 
agent t o c l a i m a n t ' s t r e a t i n g p h y s i c i a n . I n her a f f i d a v i t , c l a i m a n t ' s c o u n s e l 
a d v i s e s t h a t " [ o ] n September 23, 1991 c l a i m a n t was c l e a r i n g a desk drawer o u t 
and f o u n d t h i s January 16, 1986 l e t t e r on h i s c l a i m . " We c o n c l u d e f r o m t h i s 
a f f i d a v i t t h a t t h e p r o f e r r e d evidence was o b t a i n a b l e w i t h due d i l i g e n c e a t t h e 
t i m e o f t h e November 1990 and March 1991 h e a r i n g s . A c c o r d i n g l y , we c o n c l u d e 
t h a t remand i s n o t a p p r o p r i a t e and we proceed t o r e v i e w t h e m e r i t s . ORS 
656.295(5) . 

A g g r a v a t i o n C l a i m 

I n o r d e r t o e s t a b l i s h a compensable c l a i m f o r a g g r a v a t i o n , c l a i m a n t must 
p r o v e he has a worsened c o n d i t i o n r e s u l t i n g from t h e compensable i n j u r y . ORS 
6 5 6 . 2 7 3 ( 1 ) ; See P e r r y v. SAIF, 307 Or 654, on rem 99 Or App 52 ( 1 9 8 9 ) . I t i s 
u n d i s p u t e d t h a t c l a i m a n t ' s r i g h t thumb o s t e o a r t h r i t i c c o n d i t i o n has worsened. 
I t i s d i s p u t e d , however, whether c l a i m a n t ' s c u r r e n t c o n d i t i o n i s c a u s a l l y r e 
l a t e d t o h i s compensable i n j u r y . C laimant does n o t argue t h a t h i s c u r r e n t r i g h t 
thumb c o n d i t i o n " r e s u l t s " from h i s r i g h t f o r e a r m t e n d i n i t i s . R a t h e r , he con
t e n d s t h a t t h e employer accepted h i s r i g h t thumb a r t h r i t i s c o n d i t i o n and cannot 
now r e t r o a c t i v e l y deny i t s c o m p e n s a b i l i t y . 

The R e f e r e e c o n c l u d e d t h a t t h e employer " i n t e n d e d t o and d i d a c c e p t 
[ c l a i m a n t ' s ] a r t h r i t i c thumb problem, n o t w i t h s t a n d i n g t h e language o f t h e accep
t a n c e , " such t h a t " [ c ] l a i m a n t ' s r i g h t thumb a r t h r i t i c c o n d i t i o n i s a component 
o f t h e a c c e p t e d c l a i m . " The Referee, t h e r e f o r e , reasoned t h a t under G e o r g i a 
P a c i f i c v. Piwowar, 305 Or 494 (1988) and SAIF v. A b b o t t , 103 Or App 49 ( 1 9 9 0 ) , 
t h e employer was p r e c l u d e d from r e t r o a c t i v e l y d e n y i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c u r r e n t r i g h t thumb c o n d i t i o n . 

On r e v i e w , t h e employer contends t h a t i t s p e c i f i c a l l y l i m i t e d i t s accep
t a n c e t o c l a i m a n t ' s w r i s t c o n d i t i o n and t h a t i s has never a c c e p t e d c l a i m a n t ' s 
thumb c o n d i t i o n . Thus, t h e employer argues t h a t i t s l i a b i l i t y i s l i m i t e d t o 
t h o s e c o n d i t i o n s s p e c i f i c a l l y accepted. See Johnson v. S p e c t r a P h y s i c s , 303 Or 
49 ( 1 9 8 7 ) ; B a r n e t t v. EBI Companies, 105 Or App 145 ( 1 9 9 1 ) . We a gree. 

I n J a n u a r y 1985, Dr. H a r r i s , c l a i m a n t ' s t h e n t r e a t i n g o r t h o p e d i c p h y s i 
c i a n , d i a g n o s e d m i l d p r e e x i s t i n g d e g e n e r a t i v e a r t h r i t i s o f t h e r i g h t thumb, and 
t e n d i n i t i s o f t h e r i g h t f o r e a r m . I n A p r i l 1985, t h e employer a d v i s e d c l a i m a n t 
i n w r i t i n g t h a t i t was a c c e p t i n g h i s c l a i m f o r t e n d i n i t i s o f t h e r i g h t f o r e a r m . 
Under such c i r c u m s t a n c e s , we conclude t h a t t h e scope o f t h e employer's accep
t a n c e was s p e c i f i c a l l y l i m i t e d t o t h e r i g h t w r i s t t e n d i n i t i s . See Stevenson v. 
B l u e Cross o f Oregon, 108 Or App 247 ( 1 9 9 1 ) . Moreover, Dr. H a r r i s d i a g n o s e d two 
s e p a r a t e o r t h o p e d i c c o n d i t i o n s . We f i n d t h a t t h e employer a c c e p t e d o n l y one -
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t h e " t e n d i n i t i s o f t h e r i g h t f o r e a r m . " See SAIF v. A b b o t t , 107 Or App 53 
( 1 9 9 1 ) . 

As we have n o t found c l a i m a n t ' s c u r r e n t c o n d i t i o n compensable as an agg r a 
v a t i o n , we t u r n t o c l a i m a n t ' s a l t e r n a t i v e argument, n o t addressed by t h e Ref
e r e e , t h a t h i s o s t e o a r t h r i t i s i s compensable as an o c c u p a t i o n a l d i s e a s e . 

O c c u p a t i o n a l Disease C l a i m 

The employer f i r s t a s s e r t s t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m i s 
n o t r i p e f o r c o n s i d e r a t i o n by t h i s Board. We c o n c l u d e , however, t h a t because 
t h e employer d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t r i g h t thumb c o n d i 
t i o n under b o t h o c c u p a t i o n a l d i s e a s e and i n j u r y t h e o r i e s and c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g i n c l u d e d t h e t h e o r y o f o c c u p a t i o n a l d i s e a s e , t h e i s s u e o f whether 
c l a i m a n t ' s c u r r e n t r i g h t thumb a r t h r i t i s i s compensable as an o c c u p a t i o n a l d i s 
ease i s p r o p e r l y b e f o r e us. 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , c l a i m a n t must prove by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c 
t i v e f i n d i n g s t h a t h i s work exposure from 1979 t h r o u g h 1985 i n v o l v e d a s e r i e s o f 
t r a u m a t i c e v e n t s t h a t were t h e major c o n t r i b u t i n g cause o f t h e d i s e a s e o r i t s 
w o r s e n i n g . We f i n d t h a t t h e i s s u e o f c a u s a t i o n o f c l a i m a n t ' s r i g h t thumb 
a r t h r i t i s i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t we cannot d e c i d e i t w i t h o u t 
e x p e r t o p i n i o n . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105 (198 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . 

The r e c o r d c o n t a i n s f i v e m e d i c a l o p i n i o n s r e g a r d i n g c a u s a t i o n . C l a i m a n t 
r e l i e s on t h e o p i n i o n s o f Drs. Beck and Woodham, b o t h o f whom c o n c l u d e t h a t h i s 
work was t h e major c o n t r i b u t i n g cause o f t h e development o f a r t h r i t i s i n t h e 
r i g h t thumb. The employer r e l i e s on t h e o p i n i o n s o f Drs. B u t t o n , B u e h l e r , and 
C o t t r e l l , who c o n c l u d e t h a t t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n 
i s t h e n a t u r a l p r o g r e s s i o n o f an u n d e r l y i n g d i s e a s e p r o c e s s t h a t was n o t m a t e r i 
a l l y a f f e c t e d by h i s j o b a c t i v i t i e s . 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we g i v e g r e a t e r w e i g h t t o 
t h o s e o p i n i o n s t h a t a r e b o t h w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . 
Somers v. SAIF, 77 Or App 259 (19 9 0 ) . O r d i n a r i l y , we g i v e g r e a t e r w e i g h t t o t h e 
o p i n i o n o f t h e t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons t o do o t h e r w i s e . 
W e i l a n d v. SAIF, 64 Or App 810, 814 (19 8 3 ) . I n t h i s case, we f i n d t h e r e a r e 
such r e a s o n s . 

We f i n d t h e o p i n i o n s o f Drs. B u t t o n , B u e h l e r , and C o t t r e l l p e r s u a s i v e . 
Dr. B u t t o n examined c l a i m a n t f o u r t i m e s between June 1985 and September 1990, 
and had t h e o p p o r t u n i t y t o observe t h e p r o g r e s s i o n o f h i s a r t h r i t i c d i s e a s e p r o 
cess. Dr. B u t t o n r e c o g n i z e s t h a t a r t h r i t i c changes can o c c u r a f t e r s e v e r e t r a u 
m a t i c i n j u r y , such as f r a c t u r e o r d i s l o c a t i o n o f t h e a f f e c t e d j o i n t . I n r e v i e w 
i n g c l a i m a n t ' s m e d i c a l r e c o r d s however, Dr. B u t t o n f o u n d , as do we, no e v i d e n c e 
o f an i n i t i a l i n s t a b i l i t y o r li g a m e n t o u s l a x i t y i n November 1984 w h i c h would be 
i n d i c a t i v e o f severe trauma. More i m p o r t a n t l y , Dr. B u t t o n e x p l a i n e d t h a t 
o s t e o a r t h r i t i s o f t h e CMC j o i n t i s u s u a l l y g e n e t i c and has no o c c u p a t i o n a l r e l a 
t i o n s h i p , and f r e q u e n t l y r e q u i r e s s u r g i c a l r e c o n s t r u c t i o n whether o r n o t t h e 
j o i n t has been ov e r u s e d . I n t h i s r e g a r d , Dr. B u t t o n n o t e d t h a t c l a i m a n t i s now 
d e v e l o p i n g a s i m i l a r d e g e n e r a t i v e process o f t h e CMC j o i n t o f h i s non-dominant 
l e f t hand. 

S i m i l a r l y , Dr. Bue h l e r t e s t i f i e d t h a t t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s c o n d i t i o n i s t h e n a t u r a l p r o g r e s s i o n o f h i s a r t h r i t i s . He n o t e d t h a t 
t h e r e i s no s u p p o r t i n t h e m e d i c a l l i t e r a t u r e f o r t h e t h e o r y t h a t r e p e t i t i v e 
t r a uma l e a d s t o t h e development o f a r t h r i t i s a t t h e b a s a l j o i n t o f t h e thumb. 
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R a t h e r , he f o u n d t h a t t h i s j o i n t i s t h e one most commonly a f f e c t e d by 
o s t e o a r t h r i t i s . 
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F i n a l l y , Dr. C o t t r e l l n o t e d t h a t c l a i m a n t ' s work as a m e a t c u t t e r o v e r t h e 
y e a r s has n o t "caused" h i s d e g e n e r a t i v e a r t h r i t i s . He e x p l a i n e d t h a t t h e cause 
o f a r t h r i t i s i s n o t p r e c i s e l y known, and te n d s t o occur s p o n t a n e o u s l y . Dr. 
C o t t r e l l o p i n e d t h a t i n t h i s case, t h e compensable i n j u r y i s n o t t h e m a j o r con
t r i b u t i n g cause o f c l a i m a n t ' s p r e s e n t a r t h r i t i s c o n d i t i o n and need f o r t r e a t 
ment . 

On t h e o t h e r hand, we g i v e l e s s w e i g h t t o t h e o p i n i o n s o f Drs. Beck and 
Woodham, c l a i m a n t ' s c u r r e n t and r e c e n t p a s t t r e a t i n g p h y s i c i a n s . W h i l e Dr. Beck 
i n i t i a l l y i n d i c a t e d t h a t a s i g n i f i c a n t i n i t i a l i n j u r y t o t h e CMC j o i n t , such as 
a f r a c t u r e o r d i s l o c a t i o n , i s r e q u i r e d t o b e g i n t h e d e g e n e r a t i v e a r t h r i t i c p r o 
c e s s, he a l s o n o t e d t h a t c l a i m a n t d i d n o t e x p e r i e n c e t h a t l e v e l o f trauma. Fur
t h e r m o r e , Beck agreed t h a t c l a i m a n t a l r e a d y had e a r l y d e g e n e r a t i v e changes i n 
t h e CMC j o i n t a t t h e t i m e o f h i s f i r s t p o s t - i n j u r y v i s i t . S u b s e q u e n t l y , Dr. 
Beck c o n c u r r e d w i t h c l a i m a n t ' s counsel's statement t h a t overuse and " m i c r o 
t rauma" d u r i n g c l a i m a n t ' s 1979 t h r o u g h 1984 work a c t i v i t i e s were t h e major 
c o n t r i b u t i n g cause o f c l a i m a n t ' s o s t e o a r t h r i t i s and c u r r e n t need f o r t r e a t m e n t . 
I n l i g h t o f Beck's e a r l i e r c o n c l u s i o n , however, we do n o t f i n d h i s subsequent 
"check-the-box" o p i n i o n p e r s u a s i v e . 

Dr. Woodham, who f i r s t t r e a t e d c l a i m a n t i n January 1990, t e s t i f i e d a t 
h e a r i n g t h a t he assumes t h a t c l a i m a n t must have s u s t a i n e d a s i g n i f i c a n t 
" t e a r i n g " i n j u r y i n November 1984, because e v e r y t h i n g has t o have a "cause." He 
a d m i t t e d t h a t he i s unaware whether o r not c l a i m a n t s u s t a i n e d a s i g n i f i c a n t i n 
j u r y t o h i s r i g h t thumb p r i o r t o November 1984. F u r t h e r , Dr. Woodham n o t e d t h a t 
i t t a k e s a " s u b s t a n t i a l " p e r i o d o f t i m e from t h e d a t e o f an i n i t i a l i n j u r y f o r 
a r t h r i t i c changes t o appear on x - r a y s . However, a f t e r r e v i e w i n g c l a i m a n t ' s med
i c a l r e c o r d s , Dr. Woodham agreed t h a t t h e r e was ev i d e n c e o f m i l d d e g e n e r a t i v e 
changes on t h e f i r s t p o s t - i n j u r y v i s i t . I n response t o q u e s t i o n i n g , Dr. Woodham 
t h e n conceded t h a t c l a i m a n t c o u l d have had d e g e n e r a t i v e changes b e f o r e t h e 
November 1984 i n j u r y . 

We f i n d Drs. B u t t o n , B u e h l e r , and C o t t r e l l ' s o p i n i o n s more p e r s u a s i v e be
cause t h e y a r e w e l l - r e a s o n e d , t h o r o u g h , and based on complete i n f o r m a t i o n . By 
c o n t r a s t . Dr. Beck's o p i n i o n , however, i s c o n c l u s o r y and p r o v i d e s no e x p l a n a t i o n 
f o r h i s c o n c l u s i o n s . F u r t h e r , Drs. Beck and Woodham's o p i n i o n s a r e i n t e r n a l l y 
i n c o n s i s t e n t . See David H. Olson J r . , 42 Van N a t t a 1336 ( 1 9 9 0 ) ; James S. 
Es p i n o z a , 43 Van N a t t a 908 (19 9 1 ) . 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has n o t met h i s burden o f p r o v i n g t h a t 
h i s work a c t i v i t i e s a r e t h e major c o n t r i b u t i n g cause o f h i s r i g h t thumb c o n d i 
t i o n . C o n s e q u e n t l y , c l a i m a n t ' s r i g h t thumb a r t h r i t i s i s n o t compensable as an 
o c c u p a t i o n a l d i s e a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 27, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . Those p o r t i o n s o f t h e o r d e r t h a t s e t a s i d e t h e s e l f - i n s u r e d employer's 
A p r i l 27, August 3, and December 12, 1990 d e n i a l s o f c l a i m a n t ' s a g g r a v a t i o n and 
o c c u p a t i o n a l d i s e a s e c l a i m s a r e r e v e r s e d ; t h e employer's d e n i a l s a r e r e i n s t a t e d 
and u p h e l d . The Referee's award o f an a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t t h o s e 
d e n i a l s i s a l s o r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
PATRICIA E. LEE, Claimant 
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ORDER ON REVIEW 
K i r k p a t r i c k & Z e i t z , C l a i m a n t A t t o r n e y s 

VavRosky, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband, M o l l e r , and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r w h i c h f o u n d t h a t c l a i m a n t 
had f a i l e d t o e s t a b l i s h "good cause" f o r her f a i l u r e t o t i m e l y r e q u e s t a h e a r i n g 
f r o m t h e s e l f - i n s u r e d employer's d e n i a l . On r e v i e w , t h e i s s u e i s t i m e l i n e s s o f 
t h e h e a r i n g r e q u e s t . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

I t i s u n d i s p u t e d t h a t c l a i m a n t d i d n o t f i l e a r e q u e s t f o r h e a r i n g w i t h i n 
60 days o f r e c e i p t o f t h e employer's d e n i a l . The Referee f o u n d t h a t w i t h i n t h e 
60 day p e r i o d , c l a i m a n t t o l d Dr. B l e s s i n g , her t r e a t i n g p h y s i c i a n , t h a t she 
wanted t o pursu e a w o r k e r s ' compensation c l a i m , and Dr. B l e s s i n g responded by 
s a y i n g t h a t he would s u p p o r t h e r . T h i s f i n d i n g i s d i r e c t l y s u p p o r t e d by Dr. 
B l e s s i n g ' s September 1 1 , 1990 c h a r t note (Ex. 15AA-2). The c h a r t n o t e s t a t e s 
t h a t "D.S." o f Dr. B l e s s i n g ' s o f f i c e " f i n a l l y " made c o n t a c t w i t h c l a i m a n t and 
a d v i s e d h e r t h a t an e f f o r t by c l a i m a n t " t o g e t back on workman's comp" would be 
" f i n e w i t h him," and t h a t a l t h o u g h c l a i m a n t would have t o submi t t h e c l a i m , 
Dr. B l e s s i n g w o u ld s u p p o r t her by c o m p l e t i n g whatever paper work was sen t t o 
him. The c h a r t n o t e ends w i t h "says i t w i l l t a k e t i m e b u t he [ D r . B l e s s i n g ] 
f e e l s t h e y can work i t o u t . " (Ex. 15AA-2). 

Under t h e s e c i r c u m s t a n c e s , we agree w i t h t h e Referee t h a t c l a i m a n t ' s p u r 
p o r t e d r e l i a n c e on Dr. B l e s s i n g ' s o p i n i o n as t o t h e c o m p e n s a b i l i t y o f t h e c o n d i 
t i o n d i d n o t d e m o n s t r a t e "good cause" f o r t h e u n t i m e l y a p p e a l . 1 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 24, 1991 i s a f f i r m e d . 

1 We agree w i t h t h e d i s s e n t ' s b a s i c p r o p o s i t i o n t h a t an u n r e p r e s e n t e d 
w o r k e r who does n o t f i l e a c l a i m i n r e l i a n c e on t h e u n c o n t r o v e r t e d o p i n i o n o f 
her d o c t o r t h a t a c l a i m would n o t be m e d i c a l l y s u p p o r t e d , and who p r o m p t l y 
s u b m i t s a c l a i m a f t e r her d o c t o r r e v e r s e s h i s p o s i t i o n , e s t a b l i s h e s by such 
r e l i a n c e , "good cause" f o r f a i l i n g t o t i m e l y f i l e a c l a i m i n t h e f i r s t i n s t a n c e . 
To h o l d o t h e r w i s e would p e n a l i z e t h e employee who a c t s i n accordance w i t h t h e 
m e d i c a l e v i d e n c e and promote t h e f i l i n g o f u n m e r i t o r i o u s c l a i m s . 

The p r o b l e m here f o r c l a i m a n t i s t h e eviden c e and c l a i m a n t ' s b u rden o f 
p r o o f . The c h a r t n o t e s o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n t o w h i c h t h e d i s s e n t 
t a k e s e x c e p t i o n on grounds o f hearsay were r e c e i v e d i n e v i d e n c e w i t h o u t o b j e c 
t i o n . C l a i m a n t had t h e burden o f p r o o f . Thus, g i v e n t h e c h a r t n o t e s , c l a i m a n t 
had t o e s t a b l i s h t h a t t h e c o n v e r s a t i o n m e m o r i a l i z e d by t h e September 1 1 , 1990 
e n t r y d i d n o t t a k e p l a c e . C l a i m a n t t e s t i f i e d t h a t she t a l k e d w i t h t h e d o c t o r o r 
w i t h h i s n u r s e around t h e t i m e o f t h e e n t r y , b u t she c o u l d n o t r e c a l l s p e c i f i 
c a l l y w i t h whom she t a l k e d o r what was s a i d . ( T r . 2 0 ) . F u r t h e r m o r e , no e v i d e n c e 
was o f f e r e d by c l a i m a n t t h a t t h e c h a r t n o t e was i n a c c u r a t e . A c c o r d i n g l y , we a r e 
c o n s t r a i n e d t o co n c l u d e t h a t c l a i m a n t has f a i l e d t o c a r r y her burden o f p r o o f on 
t h e q u e s t i o n o f whether her u n t i m e l y f i l i n g was due t o her r e a s o n a b l e r e l i a n c e 
on her d o c t o r ' s o p i n i o n . 
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Board member Gunn d i s s e n t i n g : 
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Upon de novo r e v i e w o f t h e r e c o r d , I would f i n d c l a i m a n t had "good cause" 
f o r f i l i n g h er r e q u e s t f o r h e a r i n g 64 days a f t e r she r e c e i v e d t h e d e n i a l . I 
wo u l d r e v e r s e t h e Referee's o r d e r and f i n d t h e c l a i m compensable. The o n l y bar 
t o c o m p e n s a b i l i t y r a i s e d by t h e employer i s t h e t i m e l i n e s s o f t h e h e a r i n g r e 
q u e s t . 

The m a j o r i t y h o l d s t h a t c l a i m a n t ' s r e l i a n c e upon Dr. B l e s s i n g d i d n o t con
s t i t u t e "good cause" and t h a t evidence s u p p o r t s t h a t b e f o r e e x p i r a t i o n o f t h e 
s i x t y day p e r i o d i n ORS 656.319(1), c l a i m a n t knew o r s h o u l d have known t h a t her 
c o n d i t i o n was compensable and t h a t she was s u p p o r t e d by her t r e a t i n g d o c t o r . 
T h e r e f o r e , h er p u r p o r t e d r e l i a n c e upon her d o c t o r d i d n o t c o n s t i t u t e " m i s t a k e , 
i n a d v e r t e n c e , s u r p r i s e o r excusable n e g l e c t . " ORCP 7 1 ( B ) ; Brown v. EBI Compa
n i e s , 289 Or 455 ( 1 9 8 0 ) . 

C l a i m a n t t e s t i f i e d t h a t she was n o t i n f o r m e d t h a t Dr. B l e s s i n g s u p p o r t e d 
c o m p e n s a b i l i t y o f her c o n d i t i o n u n t i l October 10, 1990. The t e m p o r a l r e l a t i o n 
s h i p between her October 10, 1990 d o c t o r v i s i t , where he i n s t r u c t e d h e r t o w r i t e 
t o t h e Workers' Compensation Board t o r e q u e s t r e v i e w , and her October 1 1 , 1990 
l e t t e r t o t h e Board, s u p p o r t s c l a i m a n t ' s t e s t i m o n y . F u r t h e r , on t h e r e c o r d , h er 
t e s t i m o n y i s c o n s i s t e n t and c r e d i b l e and was n o t r e b u t t e d . A l s o , t h e t e m p o r a l 
r e l a t i o n s h i p between t h e October 1 0 t h v i s i t and c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
s u p p o r t h e r v e r s i o n o f t h e e v e n t s . I would d e f e r t o her r e l i a b l e t e s t i m o n y on 
t h e i s s u e . 

The m a j o r i t y , i n a r r i v i n g a t i t s c o n c l u s i o n , r e l i e s upon a c h a r t n o t e con
t a i n e d i n E x h i b i t 15AA-2. E x h i b i t 15AA-2, i n p e r t i n e n t p a r t , p r o v i d e s : 

"8/29/90 P t . r e p o r t s employer s a i d she must t a k e s i c k l e a v e 
s i n c e she can o n l y l i f t 10 - 15 l b s . She would l i k e t o g e t back on 
workman's comp. Dr. B l . c o n s u l t e d . Advises i t i s f i n e w i t h him. 
He t h i n k s she s h o u l d s t a r t a l l over by r e - s u b m i t t i n g t h e c l a i m . He 
c a n ' t do t h e i n q u i r i e s b u t i s w i l l i n g t o do whatever paper work t h e y 
send him. Says i t w i l l t a k e t i m e b u t he f e e l s t h e y can work i t o u t 

D < s . 

"9/11/90 F i n a l l y connected w i t h p t . e t gave her t h i s message. 
D. S. " 

C o n t r a r y t o t h e m a j o r i t y ' s i m p l i c a t i o n s , t h i s e x h i b i t i s n o t a c h a r t n o t e 
a u t h o r e d by Dr. B l e s s i n g . T h e r e f o r e , i t cannot be i n t e r p r e t e d as r e f l e c t i n g any 
o p i n i o n s o f Dr. B l e s s i n g . Moreover, a c l o s e r e a d i n g o f t h e n o t a t i o n r e v e a l s 
t h a t t h e a c t u a l c o n t e n t o f any message p u r p o r t e d l y t r a n s m i t t e d t o c l a i m a n t f r o m 
Dr. B l e s s i n g ' s o f f i c e i s n o t d e f i n i t i v e l y d i s c l o s e d i n t h e c h a r t n o t e . 

S i g n i f i c a n t l y , t h e c h a r t n o t e was a u t h o r e d by someone i d e n t i f i e d o n l y as 
"D.S." The r e c o r d does n o t i d e n t i f y who "D.S." i s ; nor d i d "D.S." t e s t i f y a t 
h e a r i n g as t o t h e v a l i d i t y o f t h e r e p r e s e n t a t i o n s made by him o r h e r i n t h e 
September 1990 c h a r t n o t e . 

The c h a r t n o t e , t h e r e f o r e , i s hearsay and a c c o r d i n g l y , s h o u l d n o t be con
s i d e r e d i n e s t a b l i s h i n g t h e t r u t h o f what s t a t e m e n t s c l a i m a n t made t o her p h y s i 
c i a n . A d d i t i o n a l l y , t h e c h a r t n o t e s h o u l d be g i v e n l i t t l e w e i g h t because i t 
does n o t c o n c e r n m a t t e r s r e g a r d i n g m e d i c a l d i a g n o s i s o r t r e a t m e n t . F u r t h e r , t h e 
hearsay s t a t e m e n t s h o u l d n o t be c o n s i d e r e d i n e s t a b l i s h i n g t h e t r u t h o f what 
s t a t e m e n t s Dr. B l e s s i n g a l l e g e d l y made t o "D.S." o r what "D.S." a l l e g e d l y r e 
p o r t e d t o c l a i m a n t . See J a v i e r Carrasco, 42 Van N a t t a 1133 ( 1 9 9 0 ) ; P i n k y P. 
H o l d e r , J r . , 42 Van N a t t a 568 (1 9 9 0 ) ; H e r b e r t D. Rustrum, 37 Van N a t t a 1291 
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1985) (An e x h i b i t w h i c h i s a hearsay statement on t h e c e n t r a l f a c t u a l i s s u e and 
t h e d e c l a r a n t i s u n a v a i l a b l e f o r c r o s s - e x a m i n a t i o n i s accorded " v e r y l i t t l e 
w e i g h t " ) ; James R. Rolandson, 44 Van N a t t a 205 ( 1 9 9 2 ) ; Johnny C. Madison, 43 Van 
N a t t a 914 ( 1 9 9 1 ) ; L y l e A. McManus, 43 Van N a t t a 863 (1991) (An e x h i b i t a u t h o r e d 
by an unsworn and u n a v a i l a b l e s i g n a t o r would be accorded l i t t l e w e i g h t ) ; Emery 
R. M i l l e r , 43 Van N a t t a 1788 (1991) ( C l a i m a n t ' s s t a t e m e n t s t o h i s d o c t o r t h a t 
a r e n o t r e a s o n a b l y p e r t i n e n t t o d i a g n o s i s o r t r e a t m e n t w i l l be a c c o r d e d l i t t l e 
w e i g h t ) . 

Once t h i s c h a r t n o t e has been c o r r e c t l y d i s c o u n t e d , t h e r e c o r d e s t a b l i s h e s 
t h a t t h e f i r s t t i m e c l a i m a n t knew t h a t Dr. B l e s s i n g s u p p o r t e d c o m p e n s a b i l i t y o f 
her c o n d i t i o n was October 10, 1990, as demonstrated by E x h i b i t s 16B and 16C. 
E x h i b i t 16B i s a c h a r t n o t e t h a t i s a u t h o r e d by Dr. B l e s s i n g . The c h a r t n o t e 
e x p r e s s e s Dr. B l e s s i n g ' s o p i n i o n t h a t he b e l i e v e s c l a i m a n t ' s c o n d i t i o n i s work 
r e l a t e d . E x h i b i t 16C i s c l a i m a n t ' s October 11, 1990 l e t t e r t o t h e Board r e 
q u e s t i n g r e v i e w . C l a i m a n t t e s t i f i e d t h a t she w r o t e t h i s l e t t e r a f t e r b e i n g i n 
s t r u c t e d t o do so on October 10, 1990 by Dr. B l e s s i n g . The f a c t t h a t c l a i m a n t 
a l s o r e l i e d upon Dr. B l e s s i n g ' s a d v i c e as d e p i c t e d by her l e t t e r , f u r t h e r empha
s i z e s t h e r e l i a n c e she p u t upon h i s p r o f e s s i o n a l judgement i n r e g a r d s t o her 
w o r k e r s ' compensation c l a i m . 

T h e r e f o r e , inasmuch as t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t d i d n o t a c t u 
a l l y know o r s h o u l d have known, w i t h i n t h e s i x t y day p e r i o d , t h a t Dr. B l e s s i n g 
s u p p o r t e d c o m p e n s a b i l i t y o f her c o n d i t i o n , c l a i m a n t ' s r e l i a n c e upon Dr. 
B l e s s i n g ' s o p i n i o n e s t a b l i s h e s "good cause" f o r her u n t i m e l y r e q u e s t f o r hear
i n g . T h i s f i n d i n g i s f u r t h e r s u p p o r t e d by p r e c e d e n t f o u n d i n t h e f o l l o w i n g case 
law. 

The Board has p r e v i o u s l y i n t e r p r e t e d Brown v. EBI, 289 Or 455 ( 1 9 8 0 ) , " t o 
mean t h a t t h e q u e s t i o n o f what i s 'good cause' w i t h i n t h e meaning o f ORS 
6 5 6 . 3 1 9 ( 1 ) ( b ) i s a p o l i c y q u e s t i o n f o r t h e Board t o r e s o l v e under t h e McPherson 
v. Employment D i v i s i o n , 285 Or 541 ( 1 9 7 9 ) , l i n e o f cases;" t h u s , p r i o r j u d i c i a l 
c o n s t r u c t i o n s a r e n o t b i n d i n g . A l s o see Anderson v. P u b l i s h e r s Paper co., 78 Or 
App 513 ( 1 9 8 6 ) ; Gary D. Land, 35 Van N a t t a 363 ( 1 9 8 3 ) ; J u a n i t a T r e v i n o , 34 Van 
N a t t a 632 ( 1 9 8 2 ) . 

I n McPherson, t h e c o u r t found t h a t "good cause" i s n o t a s t a t u t o r y t e r m 
t h a t meets a c e r t a i n d e f i n a b l e l e g a l t e s t . R ather, t h e t e r m "good cause" c a l l s 
f o r a v a l u e judgement w h i c h e v a l u a t e s what are "good" reasons f o r a w o r k e r ' s 
a c t i o n s . I d , a t 550. I n F a j a r d o v. Morgan, 15 Or App 454 ( 1 9 7 3 ) , t h e c o u r t 
i n t e r p r e t e d "good cause" as a s t a n d a r d t h a t r e p r e s e n t e d t h e r e a s o n a b l e average 
w o r k e r s i m i l a r l y s i t u a t e d . 

A p p l y i n g t h a t s t a n d a r d t o t h e p r e s e n t case, t h e p i v o t a l q u e s t i o n i s , what 
would t h e r e a s o n a b l e average worker i n a s i m i l a r s i t u a t i o n have done i n 
c l a i m a n t ' s p o s i t i o n ? L o g i c d i c t a t e s t h a t t h e r e a s o n a b l e average w o r k e r , u n r e p 
r e s e n t e d and u n e x p e r i e n c e d i n t h e w o r k e r s ' compensation arena, and whose d o c t o r 
i n f o r m s h e r t h a t her c o n d i t i o n i s n o t compensable, would u n d o u b t e d l y b e l i e v e , 
t h e r e was good reason n o t t o c o n t e s t t h e d e n i a l . I n such a s i t u a t i o n as c l a i m 
a n t was i n , i t i s r e a s o n a b l e t h a t t h e average u n r e p r e s e n t e d w o r k e r would r e l y 
upon h e r t r e a t i n g , p h y s i c i a n ' s o p i n i o n . U n d e n i a b l y , a p a t i e n t ' s t r u s t i n her 
p h y s i c i a n ' s e x p e r t o p i n i o n and p r o f e s s i o n a l judgement i s t h e q u i n t e s s e n c e o f t h e 
d o c t o r / p a t i e n t r e l a t i o n s h i p . 

C l a i m a n t has d e m o n s t r a t e d t h a t she r e l i e d upon her p h y s i c i a n ' s e x p e r t i s e . 
T h i s r e l i a n c e was r e a s o n a b l e . The r e l i a n c e was t h e reason why c l a i m a n t f a i l e d 
t o t i m e l y r e q u e s t a h e a r i n g . C l a i m a n t ' s r e l i a n c e upon her p h y s i c i a n ' s e x p e r t 
o p i n i o n has t h u s , e s t a b l i s h e d "good cause." See Guv Stevenson, 36 Van N a t t a 
1055 (1984) ( C l a i m a n t had e s t a b l i s h e d "good cause" f o r h i s l a t e r e q u e s t f o r 
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h e a r i n g inasmuch as h i s d e l a y was due t o h i s r e l i a n c e on h i s p h y s i c i a n ' s o p i n 
i o n ) . 

The employer r e l i e s upon t h e h o l d i n g i n Anderson v. P u b l i s h e r ' s Paper Co., 
93 Or App 516 ( 1 9 8 8 ) . However, t h e employer has m i s c h a r a c t e r i z e d t h e c o u r t ' s 
f i n d i n g s . The employer contends t h a t : 

" I n t h a t case, t h e Court o f Appeals a f f i r m e d t h e Board's 
d e t e r m i n a t i o n t h a t c l a i m a n t had n o t proven good cause. The C o u r t 
h e l d t h a t c l a i m a n t ' s e x p l a n a t i o n s f o r h i s u n t i m e l y a p p e a l , i . e . , 
t h a t Dr. B u t t o n had t o l d him h i s c o n d i t i o n was n o t r e l a t e d t o h i s 
p a s t work f o r t h e employer, was i n s u f f i c i e n t . " (Resp. Br. a t 5 ) . 

The e m p loyer's a n a l y s i s i s i n c o r r e c t . A d m i t t e d l y , t h e c o u r t a f f i r m e d t h e Board 
by f i n d i n g t h a t c l a i m a n t ' s " e x p l a n a t i o n s f o r l a c k o f d i l i g e n c e do n o t c o n s t i t u t e 
good cause f o r f a i l u r e t o f i l e a t i m e l y c l a i m , " however, t h e c o u r t d i d n o t f i n d 
t h a t c l a i m a n t ' s u n t i m e l y c l a i m was due t o h i s r e l i a n c e on h i s p h y s i c i a n ' s o p i n 
i o n . The c o u r t s t a t e d t h a t : 

"The Board fo u n d , and we agree, t h a t c l a i m a n t r e c e i v e d t h e 
d e n i a l l e t t e r , r e a d i t i t , u n d e r s t o o d i t and chose n o t t o a c t w i t h i n 
t h e 60 days, b u t n o t because o f B u t t o n ' s a d v i c e o r because Lawton 
was i n v o l v e d . " (Emphasis s u p p l i e d ) . Anderson, s u p r a , a t 519. 

T h e r e f o r e , t h e c o u r t ' s f i n d i n g i n Anderson i s c o n s i s t e n t w i t h t h e Board's 
h o l d i n g i n Guv Stevenson. A c c o r d i n g l y , r e l i a n c e upon a p h y s i c i a n ' s o p i n i o n may 
e s t a b l i s h "good cause" f o r an u n t i m e l y r e q u e s t f o r h e a r i n g . 

F i n a l l y , I emphasize t h a t t h r o u g h o u t t h e s i x t y day t i m e p e r i o d , c l a i m a n t 
never f i l e d a c l a i m ^ nor was she r e p r e s e n t e d by c o u n s e l . Throughout t h e t i m e 
p e r i o d i n q u e s t i o n , she o p e r a t e d p r o se w i t h r e s p e c t t o her l e g a l d e t e r m i n a t i o n s 
and d e c i s i o n s as t o t h e c l a i m . F u r t h e r , a l t h o u g h i n j u r e d w o r k e r s a r e encouraged 
t o be r e p r e s e n t e d by c o u n s e l , t h i s s u g g e s t i o n i s n o t a r e q u i r e m e n t . See OAR 
438-06-100; L i n n i e L. Lockwood, 40 Van N a t t a 846, 847 ( 1 9 8 9 ) . Moreover, OAR 
438-05-035 p r o v i d e s t h a t : 

" I t i s t h e p o l i c y o f t h e Board t o e x p e d i t e c l a i m a d j u d i c a t i o n 
and a m i c a b l y d i s p o s e o f c o n t r o v e r s i e s . These r u l e s s h a l l be l i b e r 
a l l y c o n s t r u e d i n f a v o r o f t h e i n j u r e d worker t o c a r r y o u t t h e reme
d i a l and b e n e f i c e n t purposes o f t h e Workers' Compensation Law. The 
o v e r r i d i n g p r i n c i p l e i s s u b s t a n t i a l j u s t i c e . W i t h r e s p e c t t o p o s t 
ponement o r c o n t i n u a n c e o f h e a r i n g s , s u b s t a n t i a l j u s t i c e r e q u i r e s 
c o n s i d e r a t i o n o f t h e r e l a t i v e f i n a n c i a l h a r d s h i p o f t h e p a r t i e s . 
The u n r e p r e s e n t e d i n j u r e d worker s h a l l n o t be h e l d s t r i c t l y a c c o u n t 
a b l e f o r f a i l u r e t o comply w i t h t h e s e s r u l e s . Any i n d i v i d u a l who 
u n d e r t a k e s t o r e p r e s e n t a p a r t y i n p r o c e e d i n g s under t h e s e r u l e s 
s h a l l be r e q u i r e d t o comply w i t h t h e s e r u l e s . " 

A l s o see C h a r l e s N. Cavwood, 39 Van N a t t a 83 ( 1 9 8 7 ) . 

Here, we have a l a y person i n p a i n r e l y i n g upon and f r u s t r a t e d by her em
p l o y e r and d o c t o r . That e v i d e n t f r u s t r a t i o n i s b e s t s t a t e d by c l a i m a n t : 

^ The O p i n i o n and Order s t a t e s t h a t t h e employer f i l e d t h e c l a i m , c l a i m a n t 
i n d i c a t e s t h e d o c t o r "put her on w o r k e r s ' comp." I t i s c l e a r f r o m E x h i b i t 11 
t h a t she d i d n o t s i g n t h e 801 form. I t s h o u l d a l s o be n o t e d t h a t t h e d e n i a l 
l e t t e r (Ex. 16) s t a t e d t h a t b o t h c l a i m a n t ' s c o n d i t i o n s were n o t a m a j o r con
t r i b u t i n g f a c t o r , a m a t e r i a l s t a n d a r d i s a l l t h a t i s r e q u i r e d by law. 
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"Q. Ms. Lee, you seem k i n d o f f r u s t r a t e d o r u n a b l e t o i n d i 
c a t e why you r e a l l y d i d n ' t j u s t go ahead and appeal i t a f t e r you 
t a l k e d t o Dr. B l e s s i n g . I t h i n k you s a i d i f t h e d o c t o r wasn't g o i n g 
t o s u p p o r t i t , why b o t h e r , r i g h t ? 

"A. W e l l , I — you know, t h e y k e p t t h r o w i n g t h i s s t a p h a t me 
l i k e i t was something t h a t I d i d and I don't u n d e r s t a n d , you know — 
when I went i n t o t h e d o c t o r , I was h u r t i n g so bad t h a t — I d o n ' t 
t h i n k anybody w i l l e v e r r e a l i z e how bad I was h u r t i n g . And because 
o f t h e s t a p h , t h e r e ' s — i t seemed l i k e t h e y keep t h r o w i n g t h i s a t 
me t h a t i t ' s my f a u l t , and I don't u n d e r s t a n d t h a t p a r t o f i t . 

"Q. I'm n o t a s k i n g about how much p a i n you were i n — 

"A. — W e l l I know — 

"Q. — I'm t a l k i n g about i n August, a f t e r t h e d e n i a l . 

"A. I know, b u t I f i g u r e d i f I — e v e r y t i m e I seem t o t a l k t o 
anybody t h e y k e p t g o i n g back t o t h e s t a p h , t h i s s t a p h . W e l l , I 
do n ' t know a n y t h i n g about s t a p h . I don't know why I g o t i t . I d i d 
and so I f i g u r e d , why am I h a v i n g t o go t h r o u g h t h i s now. T h i s i s 
t h e r e a s o n I guess I d i d n ' t do i t . I don't l i k e — I'm n o t t r y i n g 
t o g e t something I don't f e e l l i k e t h a t maybe I deserve . I d o n ' t 
know. I j u s t , because o f t h e s t a p h — I'm g o i n g t o p r o b a b l y say i s 
t h e b i g g e s t reason I d i d n o t go approach t h e d e n i a l . " 

I n sum, he r e i s a l a y person i n p a i n , who i s t o l d by b o t h h e r d o c t o r and 
employer t h a t h e r c o n d i t i o n i s n o t compensable. Her " m i s t a k e , i n a d v e r t e n c e , 
s u r p r i s e o r e x c u s a b l e n e g l e c t , " i s t h a t she w i t h o u t l e g a l knowledge o f t h e con
sequences a m i c a b l y r e l i e d upon her employer's r e p r e s e n t a t i o n s and r e a s o n a b l y r e 
l i e d upon her d o c t o r ' s e x p e r t judgement. I t i s n o t e d t h a t a c l a i m a n t ' s i n a c t i o n 
due t o t h e f a u l t o f t h e c l a i m a n t i s n o t "excusable n e g l e c t . " B u r k h o l d e r v. 
SAIF, 11 Or App 334 ( 1 9 7 2 ) ; A l l e n W. Hays, J r . , 37 Van N a t t a 1179 ( 1 9 8 5 ) . How
e v e r , h e r e c l a i m a n t cannot be f a u l t e d f o r t r u s t i n g and r e l y i n g on h e r t r e a t i n g 
p h y s i c i a n and employer's e x p e r t i s e i n l i g h t o f her i n e x p e r i e n c e and u n s o p h i s t i -
c a t i o n i n t h e mechanics o f wo r k e r s ' compensation. P l a i n l y , h e r co n d u c t was no 
d i f f e r e n t t h a n t h a t o f t h e re a s o n a b l e average worker, u n r e p r e s e n t e d and i n t h e 
same s i t u a t i o n . 

Under t h e c i r c u m s t a n c e s , I b e l i e v e her a c t i o n s c o n s t i t u t e " e x c u s a b l e 
n e g l e c t . " A c c o r d i n g l y , I would s e t a s i d e t h e s e l f - i n s u r e d e mployer's d e n i a l and 
f i n d c l a i m a n t ' s c l a i m compensable. 

May 28, 1992 C i t e as 44 Van N a t t a 1052 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH W. McDONALD, Claimant 

WCB Case No. 90-08924 
ORDER ON RECONSIDERATION 

Roger D. W a l l i n g f o r d , Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

The i n s u r e r has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r A p r i l 7, 
1990 Order on Review t h a t a f f i r m e d t h e Referee's c o n c l u s i o n t h a t c l a i m a n t had 
e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h i s p s y c h o l o g i c a l c o n d i t i o n . On May 6, 1992, 
we a b a t e d o u r o r d e r t o a l l o w c l a i m a n t an o p p o r t u n i t y t o respond. C l a i m a n t ' s 
r e sponse has been r e c e i v e d . 
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On r e c o n s i d e r a t i o n , t h e i n s u r e r contends t h a t our o r d e r i s l e g a l l y i n s u f 
f i c i e n t because t h e Referee's f i n d i n g s , which we adopted, a r e n o t s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e . I t e x p l a i n s : 

"The Referee's f i n d i n g s r e g a r d i n g t h e cause o f c l a i m a n t ' s psy
c h o l o g i c a l d i s o r d e r c o n s i s t s , i n p e r t i n e n t p a r t , o f t h e f o l l o w i n g : 

' A l t h o u g h t h e f a c t t h a t [ c l a i m a n t ] was n o t w o r k i n g 
and nonwork s t r e s s o r s were c o n t r i b u t i n g causes o f c l a i m 
a n t ' s m a j or d e p r e s s i o n , t h e major c o n t r i b u t i n g cause was 
c h r o n i c p a i n , d i s a b i l i t y , and w o r r y c o n s i d e r i n g m e d i c a l 
t r e a t m e n t i n c o n n e c t i o n w i t h h i s compensable low back 
c o n d i t i o n (Ex. 69-36).' 

" T h i s f i n d i n g r e g a r d i n g c a u s a t i o n i s i n a d e q u a t e , because t h e 
documentary e v i d e n c e upon which t h e r e f e r e e p u r p o r t e d l y r e l i e d , 
f a i l s t o s u p p o r t t h a t f i n d i n g . " ( M o t i o n f o r Recon. a t 2 ) . ( C i t a t i o n s 
and emphasis o m i t t e d . ) 

A t t h e o u t s e t , we n o t e t h a t t h e Referee's c i t a t i o n t o "Ex. 69-36" i n sup
p o r t o f h i s f i n d i n g was i n e r r o r , as E x h i b i t 69 i s a one page document. We be
l i e v e t h a t t h e Referee was most l i k e l y r e f e r r i n g t o E x h i b i t 62A, a t r a n s c r i p t o f 
Dr. Roundtree's d e p o s i t i o n w h i c h , as n o t e d by c l a i m a n t , c l e a r l y s u p p o r t s t h e 
f i n d i n g o f f a c t . I t p r o v i d e s , i n p a r t : 

"Q: (By c l a i m a n t ' s c o u n s e l ) W i l l you agree t h a t , had i t n o t 
been f o r [ c l a i m a n t ' s ] back a c c i d e n t , r e s u l t a n t d i s a b i l i t y and 
c h r o n i c p a i n , he would not have developed symptoms o f m a jor d e p r e s 
s i o n ? 

"A: (By Dr. Roundtree) W e l l , I suppose something e l s e c o u l d 
have come a l o n g t h a t would have t r i g g e r e d t h i s k i n d o f r e a c t i o n . 
B u t , t o t h e b e s t o f my knowledge, o r t h e b e s t o f my awareness, t h a t • 
was t h e m a j or c o n t r i b u t i n g cause." (Ex. 62A-36). 

A c c o r d i n g l y , w h i l e t h e i n s u r e r e v i d e n t l y d i s a g r e e s w i t h t h e R e f e r e e ' s f i n d i n g , 
t h e f i n d i n g i s s u p p o r t e d by evidence i n t h e r e c o r d , n o t w i t h s t a n d i n g t h e t y p o 
g r a p h i c a l e r r o r . 

C i t i n g Teledyne Wah Chang v. V o r d e r s t r a s s e , 104 Or App 498 ( 1 9 9 0 ) , t h e i n 
s u r e r a l s o contends t h a t our o r d e r i s d e f i c i e n t because t h e R e f e r e e f a i l e d t o 
i d e n t i f y a compensable cause as t h e major cause o f c l a i m a n t ' s p s y c h o l o g i c a l d i s 
o r d e r . We d i s a g r e e . I n V o r d e r s t r a s s e , t h e r e f e r e e ' s o r d e r c o n t a i n e d b u t one 
c o n c l u s o r y f i n d i n g o f f a c t and no express f i n d i n g as t o work connectedness. I n 
c o n t r a s t , t h e R eferee here made n i n e s e p a r a t e f i n d i n g s o f f a c t r e g a r d i n g com
p e n s a b i l i t y , i n c l u d i n g a f i n d i n g t h a t t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s 
p s y c h o l o g i c a l d i s o r d e r was c h r o n i c p a i n , d i s a b i l i t y , and c o n c e r n o v e r m e d i c a l 
t r e a t m e n t i n c o n n e c t i o n w i t h h i s compensable low back c o n d i t i o n . Because t h o s e 
t h r e e f a c t o r s a r e r e l a t e d t o c l a i m a n t ' s compensable c o n d i t i o n , o u r o r d e r , w h i c h 
a d o p t e d t h a t f i n d i n g , i s adequate f o r r e v i e w . 

The i n s u r e r l a s t contends t h a t we s h o u l d have r e l i e d on Dr. Beckstrom's 
o p i n i o n , r a t h e r t h a n a d o p t i n g t h e Referee's o r d e r t h a t r e l i e d on t h e o p i n i o n s o f 
Drs. W o r t h i n g t o n and Roundtree. We d i s a g r e e . A f t e r a r e v i e w o f t h e c o n f l i c t i n g 
m e d i c a l o p i n i o n s , t h e Referee found t h e o p i n i o n s o f W o r t h i n g t o n and Roundtree 
most p e r s u a s i v e due t o t h e i r c o m p a r a t i v e l y l o n g - t e r m i n v o l v e m e n t w i t h c l a i m a n t 
and t h e l o g i c a l f o r c e b e h i n d t h e i r c o n c l u s i o n s . A f t e r f u r t h e r r e v i e w o f t h e 
r e c o r d , we c o n t i n u e t o agree w i t h t h a t d e t e r m i n a t i o n . Somers v. SAIF, 77 Or App 
259 ( 1 9 8 6 ) . 
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A c c o r d i n g l y , o ur A p r i l 7, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our A p r i l 7, 1990 o r d e r e f f e c 
t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T I S SO ORDERED. 

May 28, 1992 C i t e as 44 Van N a t t a 1054 (19921 

I n t h e M a t t e r o f t h e Compensation o f 
ERNEST J . MEYERS, Claimant 

WCB Case No. 90-19652 
ORDER ON REVIEW 

H o l l a n d e r & Lebenbaum, Cla i m a n t A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Hooton and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee S p a n g l e r ' s o r d e r 
t h a t : (1) awarded i n t e r i m compensation f o r t h e p e r i o d f r o m October 1 1 , 1990 
t h r o u g h O c t o b e r 17, 1990, b u t d e c l i n e d t o award i n t e r i m compensation f o r t h e 
p e r i o d f r o m September 6, 1990 t h r o u g h October 10, 1990; (2) d i d n o t assess 
p e n a l t i e s and a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o 
pay i n t e r i m compensation; and (3) d i d n o t assess p e n a l t i e s and a t t o r n e y f e e s f o r 
t h e i n s u r e r ' s a l l e g e d f a i l u r e t o t i m e l y accept o r deny c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r a d e g e n e r a t i v e d i s c c o n d i t i o n . I n i t s b r i e f , t h e i n s u r e r 
argues t h a t c l a i m a n t ' s November 30, 1990 r e q u e s t f o r r e c o n s i d e r a t i o n by t h e 
Department o f I n s u r a n c e and Finance ( D I F ) , c o n c e r n i n g t h e amount o f t e m p o r a r y 
d i s a b i l i t y o r d e r e d p a i d by an October 10, 1990 D e t e r m i n a t i o n Order under a n o t h e r 
c l a i m , p r e c l u d e s c l a i m a n t from r a i s i n g t h e i n t e r i m compensation i s s u e on h i s 
o c c u p a t i o n a l d i s e a s e c l a i m a t t h i s h e a r i n g . On r e v i e w , t h e i s s u e s a r e j u r i s d i c 
t i o n , i n t e r i m compensation and p e n a l t i e s and a t t o r n e y f e e s . We m o d i f y i n p a r t 
and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

The i n s u r e r argues t h a t c l a i m a n t ' s November 30, 1990 r e q u e s t f o r r e c o n s i d 
e r a t i o n by DIF p r e c l u d e d him from l i t i g a t i n g t h e i n t e r i m compensation i s s u e a t 
t h i s h e a r i n g . I n t h i s r e g a r d , t h e i n s u r e r a p p a r e n t l y contends t h a t t h e Ref e r e e 
d i d n o t have j u r i s d i c t i o n over t h e i s s u e , because i t was p e n d i n g e l s e w h e r e . We 
d i s a g r e e . 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f an October 10, 1990 D e t e r m i n a t i o n 
Order w h i c h c l o s e d h i s Febru a r y 1990 i n j u r y c l a i m . H i s e n t i t l e m e n t t o t e m p o r a r y 
d i s a b i l i t y compensation under t h a t i n j u r y c l a i m i s a d i f f e r e n t m a t t e r f r o m h i s 
a s s e r t e d e n t i t l e m e n t t o i n t e r i m compensation under t h e o c c u p a t i o n a l d i s e a s e 
c l a i m he f i l e d i n June 1990. C l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n c o n c e r n i n g 
h i s award under t h e p r i o r c l a i m does n o t a f f e c t t h e Refe r e e ' s j u r i s d i c t i o n t o 
d e t e r m i n e whether c l a i m a n t i s e n t i t l e d t o compensation under a new c l a i m . Be
cause c l a i m a n t r a i s e d a m a t t e r c o n c e r n i n g a c l a i m , i . e . , e n t i t l e m e n t t o compen
s a t i o n under a new c l a i m , he p r o p e r l y i n v o k e d t h e Referee's j u r i s d i c t i o n . See 
ORS 6 5 6 . 7 0 4 ( 3 ) . 
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I n t e r i m Compensation 
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The q u e s t i o n i s whether c l a i m a n t has proven e n t i t l e m e n t t o i n t e r i m compen
s a t i o n under h i s new o c c u p a t i o n a l d i s e a s e c l a i m . We c o n c l u d e t h a t he has e s t a b 
l i s h e d t h a t e n t i t l e m e n t . 

The R e f e r e e awarded i n t e r i m compensation f o r t h e p e r i o d f r o m October 1 1 , 
1990, t h e day a f t e r c l a i m a n t ' s p r i o r i n j u r y c l a i m was c l o s e d , t h r o u g h October 
17, 1990, t h e d a t e t h e i n s u r e r d e n i e d t h e o c c u p a t i o n a l d i s e a s e c l a i m . However, 
t h e R e f e r e e d i d n o t award i n t e r i m compensation f o r t h e p e r i o d f r o m September 6, 
1990, t h e d a t e c l a i m a n t became m e d i c a l l y s t a t i o n a r y under t h e i n j u r y c l a i m , 
t h r o u g h O ctober 10, 1990. The i n s u r e r o f f s e t t e m p o r a r y d i s a b i l i t y p a i d f o r 
p e r i o d s a f t e r t h e September 6, 1990 m e d i c a l l y s t a t i o n a r y d a t e a g a i n s t t h e perma
n e n t d i s a b i l i t y awarded by t h e October 10, 1990 D e t e r m i n a t i o n Order. C l a i m a n t 
now c o n t e n d s t h a t he s h o u l d r e c e i v e i n t e r i m compensation, under t h e o c c u p a t i o n a l 
d i s e a s e c l a i m , f o r p e r i o d s b e g i n n i n g on September 6, 1990. 

Under a new i n j u r y o r o c c u p a t i o n a l d i s e a s e c l a i m , a w o r k e r i s e n t i t l e d t o 
i n t e r i m compensation f o r t h e p e r i o d between t h e d a t e t h e i n s u r e r r e c e i v e s n o t i c e 
t h a t c l a i m a n t l e f t work f o r reasons r e l a t e d t o t h e c l a i m and t h e d a t e o f i t s 
f o r m a l d e n i a l . See ORS 656.262(2). The i n s u r e r must b e g i n p a y i n g i n t e r i m com
p e n s a t i o n no l a t e r t h a n 14 days a f t e r i t has n o t i c e o r knowledge o f t h e c l a i m . 
ORS 6 5 6 . 2 6 2 ( 4 ) ( a ) . 

C l a i m a n t contends t h a t h i s a t t o r n e y ' s June 26, 1990 l e t t e r t o t h e i n s u r e r 
c o n s t i t u t e d a c l a i m f o r an o c c u p a t i o n a l d i s e a s e . (See Ex. 11F). We agree. On 
r e v i e w , t h e i n s u r e r a c c e p t s c l a i m a n t ' s r e c i t a t i o n o f f a c t s , (Resp. B r i e f p . l ) , 
w h i c h i n c l u d e s c l a i m a n t ' s s t a t e m e n t t h a t h i s a t t o r n e y f i l e d t h e o c c u p a t i o n a l 
d i s e a s e c l a i m v i a t h e June 26, 1990 l e t t e r . Inasmuch as t h e i n s u r e r does n o t 
d i s p u t e t h a t t h e c l a i m was f i l e d , i t i s estopped from d e n y i n g t h a t i t had n o t i c e 
o f t h a t c l a i m . A c c o r d i n g l y , we f i n d t h a t t h e i n s u r e r had n o t i c e o f t h e occupa
t i o n a l d i s e a s e c l a i m by l a t e June o r e a r l y J u l y 1990. F u r t h e r m o r e , we f i n d t h a t 
t h e i n s u r e r had n o t i c e t h a t c l a i m a n t was unable t o work due t o h i s c l a i m e d back 
c o n d i t i o n . 

For t h e s e reasons, we conclude t h a t c l a i m a n t has e s t a b l i s h e d e n t i t l e m e n t 
t o i n t e r i m compensation under t h e o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e p e r i o d f r o m 
t h e i n s u r e r ' s J u l y 1990 n o t i c e o f t h e c l a i m u n t i l t h e October 18, 1990 d e n i a l . 
We agree w i t h t h e Referee's d e t e r m i n a t i o n t h a t c l a i m a n t i s n o t e n t i t l e d t o i n 
t e r i m compensation payments under t h e o c c u p a t i o n a l d i s e a s e c l a i m f o r t h o s e p e r i 
ods d u r i n g w h i c h he r e c e i v e d temporary d i s a b i l i t y b e n e f i t s under t h e i n j u r y 
c l a i m . See F i s c h e r v. SAIF, 76 Or App 656 (19 8 5 ) . A c c o r d i n g l y , t h e o r d e r i s 
m o d i f i e d so t h a t t h e i n s u r e r i s r e q u i r e d t o pay i n t e r i m compensation under t h e 
o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e p e r i o d b e g i n n i n g September 6, 1990, when pay
ments under t h e i n j u r y c l a i m ceased, u n t i l October 18, 1990, t h e d a t e t h e i n 
s u r e r d e n i e d t h a t c l a i m . 

P e n a l t i e s and a t t o r n e y f e e s 

C l a i m a n t seeks p e n a l t i e s and a t t o r n e y f ees based on t h e i n s u r e r ' s f a i l u r e 
t o t i m e l y a c c e p t o r deny t h e o c c u p a t i o n a l d i s e a s e c l a i m and i t s f a i l u r e t o pay 
i n t e r i m compensation p u r s u a n t t o t h a t c l a i m . 

The i n s u r e r d i d n o t accept o r deny t h e o c c u p a t i o n a l d i s e a s e c l a i m w i t h i n 
90 days as r e q u i r e d by ORS 656.262(6). N e i t h e r d i d i t b e g i n p a y i n g i n t e r i m com
p e n s a t i o n w i t h i n 14 days o f i t s n o t i c e o r knowledge o f t i m e l o s s a s s o c i a t e d w i t h 
t h e c l a i m , as r e q u i r e d by ORS 6 5 6 . 2 6 2 ( 4 ) ( a ) . See Bono v. SAIF, 298 Or 405, 408-
10 ( 1 9 8 4 ) ; Weyerhaeuser v. Berqstrom, 77 Or App 425 ( 1 9 8 6 ) ; Donald L. Lowe, 41 
Van N a t t a 1873 ( 1 9 8 9 ) . The i n s u r e r ' s n o n a c t i o n d e l a y e d c l a i m a n t ' s compensation 
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and i s u n r e a s o n a b l e as i t i s u n e x p l a i n e d . Consequently, c l a i m a n t i s e n t i t l e d t o 
a p e n a l t y o f 25 p e r c e n t o f t h e u n p a i d i n t e r i m compensation under t h e o c c u p a t i o n 
a l d i s e a s e c l a i m . 

As we have s t a t e d , c l a i m a n t seeks " p e n a l t y - r e l a t e d " a t t o r n e y f e e s a w e l l 
as p e n a l t i e s . Only one p e n a l t y o f 2 5 p e r c e n t may be assessed a g a i n s t c l a i m a n t ' s 
u n p a i d compensation and t h a t p e n a l t y i s shared w i t h c l a i m a n t ' s a t t o r n e y , , i n l i e u 
o f an a t t o r n e y f e e . ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . Moreover, o n l y one a t t o r n e y f e e may be 
assessed f o r a s i n g l e p r o c e s s i n g i n f r a c t i o n . However, t h e i n s u r e r ' s f a i l u r e t o 
t i m e l y a c c e p t o r deny t h e o c c u p a t i o n a l d i s e a s e c l a i m i s u n r e a s o n a b l e c o n d u c t 
s e p a r a t e and d i s t i n c t f r o m i t s f a i l u r e t o pay i n t e r i m compensation. By f a i l i n g 
t o r e s p o n d t o t h e c l a i m , t h e i n s u r e r u n r e a s o n a b l y r e s i s t e d t h e payment o f com
p e n s a t i o n . See ORS 656.382( 1 ) . Thus, c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e 
on t h i s b a s i s , as w e l l as a p e n a l t y based on t h e u n p a i d i n t e r i m c ompensation. 
See N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s c o n c e r n i n g t h e f u t u r e t o t i m e l y a c c e p t o r deny t h e 
c l a i m i s $550, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by a p p e l 
l a n t ' s b r i e f and t h e h e a r i n g r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 2 1 , 1991, as r e c o n s i d e r e d March 8, 
1991, i s m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . I n l i e u o f t h e R e f e r e e ' s award 
o f i n t e r i m compensation f o r t h e p e r i o d from October 1 1 , 1990 t h r o u g h October 17, 
1990, c l a i m a n t i s awarded i n t e r i m compensation f o r t h e p e r i o d f r o m September 6, 
1990 t h r o u g h October 17, 1990. C l a i m a n t ' s a t t o r n e y i s awarded an a t t o r n e y f e e 
o f 2 5 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed 
$3,800, p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . For t h e i n s u r e r ' s u n r e a s o n a b l e 
r e f u s a l t o pay i n t e r i m compensation, c l a i m a n t i s awarded a p e n a l t y i n an amount 
e q u a l t o 25 p e r c e n t o f u n p a i d i n t e r i m compensation, w i t h o n e - h a l f t o be p a i d t o 
c l a i m a n t ' s a t t o r n e y . C l a i m a n t i s awarded an i n s u r e r - p a i d a t t o r n e y f e e o f $550 
f o r h i s s e r v i c e s c o n c e r n i n g t h e i n s u r e r ' s f a i l u r e t o t i m e l y a c c e p t o r deny t h e 
o c c u p a t i o n a l d i s e a s e c l a i m . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

May 28, 1992 C i t e as 44 Van N a t t a 1056 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MICKEY L. PLATZ, Claimant 
WCB Case No. 91-11623 

ORDER ON REVIEW 
H o l l i s Ransom, Claimant A t t o r n e y 

W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Barber's o r d e r w h i c h s e t a s i d e an 
Order on R e c o n s i d e r a t i o n because i t was i n v a l i d l y i s s u e d and remanded t h i s 
m a t t e r , on an i n t e r i m b a s i s , t o t h e A p p e l l a t e U n i t o f t h e Workers' Compensation 
D i v i s i o n (WCD) f o r f u r t h e r p r o c e s s i n g . On r e v i e w , t h e i s s u e i s t h e v a l i d i t y o f 
t h e WCD's Order on R e c o n s i d e r a t i o n . We a f f i r m , as m o d i f i e d . 
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On J u l y 24, 1990, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o her l e f t 
s h o u l d e r . Her c l a i m was c l o s e d by a May 22, 1991 N o t i c e o f C l o s u r e w h i c h 
awarded 17 p e r c e n t (54.4 degrees) unscheduled permanent d i s a b i l i t y . 

On J u l y 15, 1991, c l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h e N o t i c e o f 
C l o s u r e . Her r e q u e s t f o r r e c o n s i d e r a t i o n was made on a fo r m p r o v i d e d by t h e 
Department o f I n s u r a n c e and Finance. On t h e form, c l a i m a n t checked t h e box 
i n d i c a t i n g t h a t she d i s a g r e e d w i t h t h e impairment f i n d i n g s made by h e r a t t e n d i n g 
p h y s i c i a n a t t h e t i m e o f c l a i m c l o s u r e . 

On September 3, 1991, an Order on R e c o n s i d e r a t i o n i s s u e d w h i c h a f f i r m e d 
t h e D e t e r m i n a t i o n Order i n a l l r e s p e c t s . The o r d e r acknowledged t h a t c l a i m a n t 
was e n t i t l e d t o a m e d i c a l a r b i t e r as t h e r e was a d i s p u t e o v e r t h e i m p a i r m e n t 
f i n d i n g s . However, t h e o r d e r e x p l a i n e d t h a t t h e D i r e c t o r was r e q u i r e d by a c i r 
c u i t c o u r t j u d g e ' s i n j u n c t i o n t o i s s u e a r e c o n s i d e r a t i o n o r d e r " r e g a r d l e s s o f 
whether t h e r e c o n s i d e r a t i o n process has been completed." D e s p i t e t h e i s s u a n c e 
o f t h e r e c o n s i d e r a t i o n o r d e r , t h e p a r t i e s were f u r t h e r a d v i s e d t h a t c l a i m a n t 
would s t i l l be sc h e d u l e d f o r a m e d i c a l a r b i t e r r e v i e w . 

On September 2 1 , 1991, subsequent t o t h e is s u a n c e o f t h e Order on Recon
s i d e r a t i o n , c l a i m a n t was examined by t h e m e d i c a l a r b i t e r , Dr. Rob e r t F r y , M.D. 
Dr. F r y i s s u e d h i s r e p o r t t h e same day. 

The R e f e r e e i s s u e d an I n t e r i m Order on November 26, 1991, s e t t i n g a s i d e 
t h e Order on R e c o n s i d e r a t i o n as i n v a l i d and remanding t h i s m a t t e r t o t h e A p p e l 
l a t e U n i t . C l a i m a n t r e q u e s t e d Board r e v i e w on December 24, 1991. On January 7, 
1992, we i s s u e d an I n t e r i m Order c o n c l u d i n g t h a t t h e Referee's o r d e r was an ap
p e a l a b l e f i n a l o r d e r and h o l d i n g t h a t we had a u t h o r i t y t o c o n s i d e r t h e m a t t e r s 
r a i s e d by c l a i m a n t ' s r e q u e s t f o r r e v i e w . Mickey L. P l a t z , 44 Van N a t t a 16 
(1992) . 

CONCLUSIONS OF LAW AND OPINION 

V a l i d i t y o f Department's Order 

Reasoning t h a t ORS 656.268(7) r e q u i r e s t h e m e d i c a l a r b i t e r ' s r e p o r t t o be 
c o n s i d e r e d by t h e Department b e f o r e i t i s s u e s i t s Order on R e c o n s i d e r a t i o n , t h e 
Ref e r e e s e t a s i d e t h e Order on R e c o n s i d e r a t i o n and remanded t h i s m a t t e r t o t h e 
WCD A p p e l l a t e U n i t . We agree t h a t t h e a r b i t e r ' s r e p o r t had t o be s u b m i t t e d t o 
t h e Department and c o n s i d e r e d b e f o r e a v a l i d Order on R e c o n s i d e r a t i o n c o u l d be 
i s s u e d . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
1990 amendments t o t h e Workers' Compensation Act a p p l y t o t h i s case. See Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , 5 4 ( 3 ) . The D i r e c t o r ' s r u l e s i n e f f e c t a t t h e t i m e 
o f t h e September 3, 1991 Order on R e c o n s i d e r a t i o n a r e a p p l i c a b l e . Former OAR 
436-30-003(4) (WCD Admin. Order 7-1990, e f f e c t i v e J u l y 1, 1990). 

ORS 656.268(7) p r o v i d e s , i n p a r t : 

" I f t h e b a s i s f o r o b j e c t i o n t o a n o t i c e o f c l o s u r e o r d e t e r m i 
n a t i o n o r d e r i s s u e d under t h i s s e c t i o n i s disagreement w i t h t h e im
p a i r m e n t used i n r a t i n g o f t h e worker's d i s a b i l i t y , t h e d i r e c t o r 
s h a l l r e f e r t h e c l a i m t o a m e d i c a l a r b i t e r a p p o i n t e d by t h e d i r e c 
t o r . . . . The f i n d i n g s o f t h e m e d i c a l a r b i t e r s h a l l be s u b m i t t e d t o 
t h e d e p a r t m e n t f o r r e c o n s i d e r a t i o n o f t h e d e t e r m i n a t i o n o r d e r o r 
n o t i c e o f c l o s u r e . . . . " (Emphasis s u p p l i e d ) . 
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We have r e c e n t l y i n t e r p r e t e d t h i s p r o v i s i o n t o mean t h a t where a p a r t y r e 
q u e s t s r e c o n s i d e r a t i o n o f a N o t i c e o f Cl o s u r e o r D e t e r m i n a t i o n Order and t h e 
b a s i s f o r t h a t r e q u e s t i s a disagreement w i t h t h e m e d i c a l f i n d i n g s f o r i m p a i r 
ment, t h e n t h e D i r e c t o r i s r e q u i r e d t o submit t h e m a t t e r t o a m e d i c a l a r b i t e r o r 
p a n e l o f a r b i t e r s p r i o r t o i s s u i n g an Order on R e c o n s i d e r a t i o n . See Olga I . 
Soto, 44 Van N a t t a 697 (1 9 9 2 ) . However, where a p a r t y does n o t c o n t e s t t h e med
i c a l f i n d i n g s o f i m p a i r m e n t , r e f e r r a l t o an a r b i t e r o r p a n e l o f a r b i t e r s i s n o t 
r e q u i r e d . D o r i s C. C a r t e r , 44 Van N a t t a 769 (19 9 2 ) . 

Here, c l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h e D e t e r m i n a t i o n Order on t h e 
b a s i s t h a t she d i d n o t agree w i t h t h e impairment f i n d i n g s made by her a t t e n d i n g 
p h y s i c i a n a t t h e t i m e o f c l a i m c l o s u r e . The Order on R e c o n s i d e r a t i o n was i s s u e d 
b e f o r e t h e m e d i c a l a r b i t e r had examined c l a i m a n t and r e p o r t e d h i s f i n d i n g s . 
Thus, t h e m e d i c a l a r b i t e r ' s f i n d i n g s were n o t s u b m i t t e d t o t h e d e p a r t m e n t and 
c o n s i d e r e d b e f o r e t h e Order on R e c o n s i d e r a t i o n was i s s u e d as r e q u i r e d by ORS 
656.268(7) . 

Where t h e D i r e c t o r does n o t comply w i t h t h e mandatory p r o c e d u r e o f r e f e r 
r i n g t h e c l a i m t o a m e d i c a l a r b i t e r and c o n s i d e r i n g t h e a r b i t e r ' s f i n d i n g s p r i o r 
t o i s s u i n g h i s Order on R e c o n s i d e r a t i o n , and one o f t h e p a r t i e s o b j e c t s t o t h e 
o r d e r i s s u e d , t h e Order on R e c o n s i d e r a t i o n i s i n v a l i d . Olga I . Soto, s u p r a . 
Here, a l t h o u g h c l a i m a n t c h a l l e n g e d her p h y s i c i a n ' s i m p a i r m e n t f i n d i n g s t h e r e b y 
b r i n g i n g i n t o p l a y t h e m e d i c a l a r b i t e r p r o c e s s , t h e D i r e c t o r i s s u e d h i s o r d e r 
p r i o r t o r e c e i v i n g and c o n s i d e r i n g t h e m e d i c a l a r b i t e r ' s f i n d i n g s . Under such 
c i r c u m s t a n c e s , t h e Order on R e c o n s i d e r a t i o n i s i n v a l i d . 

I n a f f i r m i n g t h e Referee's o r d e r , we not e t h a t t h e Re f e r e e had a u t h o r i t y 
t o f i n d t h e Department's o r d e r i n v a l i d . However, t h e R eferee was n o t a u t h o r i z e d 
t o "remand" t h e case t o t h e WCD A p p e l l a t e U n i t . Since t h e Order on Re c o n s i d e r a 
t i o n was f o u n d t o be i n v a l i d , j u r i s d i c t i o n over t h e d i s p u t e remained w i t h t h e 
Department. Under such c i r c u m s t a n c e s , i t would be t h e p a r t i e s ' r e s p o n s i b i l i t y 
t o seek f r o m t h e Department t h e issuance o f a v a l i d l y i s s u e d Order on Reconsid
e r a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 26, 1991, as m o d i f i e d h e r e i n , i s 
a f f i r m e d . 

May 28, 1992 C i t e as 44 Van N a t t a 1058 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MAX W. SANDERSON, Claimant 

WCB Case No. 89-11005 
ORDER ON REVIEW 

V i c k , e t a l . , C l aimant A t t o r n e y s 
John B. M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Davis's. o r d e r t h a t de
c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y . On r e v i e w , t h e s o l e i s s u e i s perma
ne n t t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 
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The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was capable o f p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . The Referee a l s o f o u n d t h a t c l a i m a n t had n o t 
de m o n s t r a t e d a w i l l i n g n e s s t o seek work s i n c e 1987. The R e f e r e e , t h e r e f o r e , 
c o n c l u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t he was p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . 

We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n on t h e i s s u e o f permanent 
t o t a l d i s a b i l i t y , and we add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On r e v i e w , c l a i m a n t contends t h a t t h e Referee s h o u l d n o t have d i s c o u n t e d 
t h e v o c a t i o n a l o p i n i o n o f Mr. Hughes, c l a i m a n t ' s v o c a t i o n a l e x p e r t , on t h e b a s i s 
t h a t Mr. Hughes' o p i n i o n was i n c o n s i s t e n t w i t h t h e m e d i c a l o p i n i o n s r e g a r d i n g 
c l a i m a n t ' s a b i l i t i e s . C l a i m a n t argues t h a t t h e Referee found t h a t h i s c o n d i t i o n 
had n o t changed s i g n i f i c a n t l y s i n c e t h e l a s t c l a i m c l o s u r e , and t h e r e s t r i c t i o n s 
i d e n t i f i e d by Dr. T i l e y i n a March 1991 r e p o r t were v e r y s i m i l a r t o t h e r e s t r i c 
t i o n s f o u n d by Dr. Melga r d i n February 1989. Under t h e c i r c u m s t a n c e s , c l a i m a n t 
c o n t e n d s t h a t t h e r e was no reason f o r Mr. Hughes t o r e v i e w t h e most r e c e n t medi
c a l o p i n i o n , due t o i t s s i m i l a r i t y t o t h e 1989 r e p o r t . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e 1989 and 1991 r e p o r t s were 
s i m i l a r , e s p e c i a l l y i n r e g a r d t o t h e l i f t i n g r e s t r i c t i o n s . However, r e s t r i c 
t i o n s appear i n t h e 1989 m e d i c a l r e p o r t t h a t do n o t appear i n t h e 1991 l e t t e r 
f r o m Dr. T i l e y ( e . g . , t h e 1989 r e p o r t r e s t r i c t s c l a i m a n t f r o m any b e n d i n g , r e 
s t r i c t s c l a i m a n t t o r a r e l y t w i s t i n g , f r e q u e n t l y k n e e l i n g , never c l i m b i n g l a d 
d e r s , r a r e l y c l i m b i n g s t e p s , and r a r e l y r e a c h i n g above s h o u l d e r l e v e l ) . Under 
t h e c i r c u m s t a n c e s , we do n o t agree w i t h c l a i m a n t t h a t i t was e r r o r f o r t h e Ref
e r e e t o d i s c o u n t Mr. Hughes' o p i n i o n on t h e b a s i s t h a t he had n o t r e v i e w e d t h e 
more r e c e n t r e p o r t b e f o r e f o r m u l a t i n g h i s o p i n i o n . 

C l a i m a n t a l s o argues t h a t t h e Referee o n l y t o o k c l a i m a n t ' s l i f t i n g capac
i t y i n t o a c c o u n t and d i d n o t c o n s i d e r t h e f a c t t h a t he would r e q u i r e f r e q u e n t 
b r e a k s o r changes o f p o s i t i o n . We d i s a g r e e . 

The R e f e r e e r e l i e d , i n p a r t , upon t h e o p i n i o n o f Mr. Sakagawa, who was 
aware o f Dr. T i l e y ' s assessment o f c l a i m a n t ' s p h y s i c a l c a p a c i t y . Dr. T i l e y r e 
p o r t e d t h a t c l a i m a n t d i d n o t need t o l i e down r e g u l a r l y . However, Dr. T i l e y d i d 
s t a t e t h a t c l a i m a n t s h o u l d a v o i d s i t t i n g o r s t a n d i n g f o r more t h a n two hours a t 
a t i m e , and t h a t he would need t o have an o p p o r t u n i t y t o move around and change 
p o s i t i o n s . Because we f i n d t h a t Mr. Sakagawa was aware o f t h e s e r e s t r i c t i o n s , 
we do n o t agree w i t h c l a i m a n t t h a t t h e y were n o t t a k e n i n t o a ccount i n Mr. 
Sakagawa's o p i n i o n t h a t c l a i m a n t c o u l d work a t t h e c l e r i c a l , c a s h i e r and t e l e 
phone s o l i c i t o r j o b s he i d e n t i f i e d . 

F i n a l l y , a l t h o u g h c l a i m a n t concedes t h a t he has n o t made any r e c e n t e f 
f o r t s t o r e t u r n t o work, he contends t h a t a work search would be f u t i l e . We 
d i s a g r e e . Based upon t h e m e d i c a l and v o c a t i o n a l o p i n i o n s w i t h i n t h e r e c o r d , we 
agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t i s cap a b l e o f p e r f o r m i n g work 
a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . We, t h e r e f o r e , a f f i r m t h e R e f e r e e on t h e 
i s s u e o f permanent t o t a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 30, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARCHETA M. WEST, Claimant 

WCB Case No. 91-03115 
ORDER ON REVIEW 

H o l l a n d e r & Lebenbaum, Cl a i m a n t A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Re f e r e e 
D a v i s ' s o r d e r t h a t : (1) awarded an a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s e f 
f o r t s i n o b t a i n i n g r e s c i s s i o n o f a "de f a c t o " d e n i a l o f her l e f t arm c o n d i t i o n ; 
(2) awarded an a t t o r n e y f e e f o r an a l l e g e d l y u n r easonable r e s i s t a n c e t o t h e pay
ment o f compensation; and (3) awarded a p e n a l t y and a t t o r n e y f e e f o r f a i l u r e t o 
t i m e l y pay t e m p o r a r y d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s a r e p e n a l t i e s 
and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

Rescinded d e n i a l 

On r e v i e w , t h e employer argues t h a t c l a i m a n t has i d e n t i f i e d o n l y one 
a l l e g e d l y l a t e payment and i t contends t h a t a c a r r i e r i s n o t r e q u i r e d t o i s s u e a 
w r i t t e n a c c e ptance o f e v e r y m e d i c a l b i l l i t r e c e i v e s . The employer c o n t e n d s 
t h a t no a t t o r n e y f e e i s w a r r a n t e d as t h e r e has never been a f o r m a l o r "de f a c t o " 
d e n i a l i n t h i s case. We d i s a g r e e . 

A c l a i m i s d e n i e d "de f a c t o " a f t e r t h e e x p i r a t i o n o f t h e s t a t u t o r y p e r i o d 
w i t h i n w h i c h t o a c c e p t o r deny t h e c l a i m under ORS 65 6 . 2 6 2 ( 6 ) . See B a r r v. EBI 
Companies, 88 Or App 132 (1 9 8 7 ) ; D o r i s J. Hornbeck, 43 Van N a t t a 2397 ( 1 9 9 1 ) . 
Here, on August 22, 1990, t h e p r o v i d e r sent t h e employer a b i l l i n t h e amount o f 
$3,830.61 f o r c l a i m a n t ' s elbow f r a c t u r e . Over t h e two months f o l l o w i n g t h e i n i 
t i a l s t a t e m e n t , t h e employer a l s o r e c e i v e d c h a r t n o t e s t h a t r e f e r r e d t o c l a i m 
a n t ' s elbow f r a c t u r e s u s t a i n e d when she t r i p p e d over her "drop f o o t " w h i c h i s a 
p a r t o f h e r compensable i n j u r y . However, t h e employer d i d n o t ac c e p t o r deny 
c l a i m a n t ' s c l a i m u n t i l t h e t i m e o f h e a r i n g on June 5, 1991, w h i c h i s f a r beyond 
t h e 90-day s t a t u t o r y t i m e p e r i o d f o r such acceptance o r d e n i a l . The c l a i m was, 
t h e r e f o r e , d e n i e d on a "de f a c t o " b a s i s u n t i l t h e employer p r o p e r l y a c c e p t e d i t 
a t h e a r i n g . 

Moreover, we agree w i t h t h e Referee t h a t , by r e q u e s t i n g a h e a r i n g on t h e 
"de f a c t o " d e n i a l and o b t a i n i n g r e s c i s s i o n o f t h a t d e n i a l , c l a i m a n t ' s c o u n s e l 
was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t . A c c o r d i n g l y , we a f f i r m 
t h e R e f e r e e on t h e i s s u e o f an assessed a t t o r n e y f e e awarded i n c o n j u n c t i o n w i t h 
t h e r e s c i s s i o n o f t h e d e n i a l . 

U n reasonable r e s i s t a n c e t o payment o f compensation 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " on t h e i s s u e o f an 
assessed a t t o r n e y f e e f o r f a i l u r e t o t i m e l y p r o v i d e d i s c o v e r y . See Boehr v. M i d -
W i l l a m e t t e V a l l e y Food, 109 Or App 292 (1991) ( a t t o r n e y f e e may be awarded f o r 
d i s c o v e r y v i o l a t i o n even when no evidence v i o l a t i o n d e l a y e d a c c e p t a n c e o f 
c l a i m ) . 
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We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " on t h e i s s u e o f a 
p e n a l t y and a t t o r n e y f e e f o r t h e employer's f a i l u r e t o t i m e l y pay t e m p o r a r y d i s 
a b i l i t y b e n e f i t s . 

A l t h o u g h c l a i m a n t has p r e v a i l e d a g a i n s t t h e employer's r e q u e s t f o r r e v i e w , 
t h e o n l y i s s u e s on r e v i e w i n v o l v e d p e n a l t i e s and a t t o r n e y f e e s . Under t h e c i r 
cumstances, no a t t o r n e y f e e may be awarded f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on 
Board r e v i e w . Dotson v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) ; Saxton v. SAIF, 
80 Or App 631 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 16, 1991 i s a f f i r m e d . 

May 29, 1992 C i t e as 44 Van N a t t a 1061 (19921 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD T. AVILA, Claimant 

WCB Case Nos. 90-17969 & 90-00232 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 
B o t t i n i , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and Brazeau. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t : (1) u p h e l d S c o t t 
W e t z e l S e r v i c e ' s d e n i a l o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n ; (2) u p h e l d AIAC's 
d e n i a l o f c l a i m a n t ' s i n j u r y / o c c u p a t i o n a l d i s e a s e c l a i m f o r a neck, back, and arm 
c o n d i t i o n ; and (3) u p h e l d S c o t t Wetzel's d e n i a l o f c l a i m a n t ' s p a l l i a t i v e c h i r o 
p r a c t i c t r e a t m e n t as n e i t h e r r e a s o n a b l e nor necessary. On r e v i e w , t h e i s s u e s 
a r e j u r i s d i c t i o n , c o m p e n s a b i l i t y , and m e d i c a l s e r v i c e s . 

We a f f i r m and adopt t h o s e p o r t i o n s o f t h e Referee's o r d e r w h i c h u p h e l d 
S c o t t W e t z e l ' s d e n i a l o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n and u p h e l d AIAC's d e n i a l 
o f c l a i m a n t ' s neck, back, and arm c o n d i t i o n . We add t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t contends t h a t S c o t t Wetzel i s p r e c l u d e d f r o m d e n y i n g h i s c e r v i c a l 
c o n d i t i o n because i t p r e v i o u s l y accepted t h e c o n d i t i o n as a r e s u l t o f a p r i o r 
l i t i g a t i o n . We d i s a g r e e . 

The p r i o r R e feree and Board o r d e r s each make r e f e r e n c e s t o c l a i m a n t ' s mid 
back and t h o r a c i c p a i n , as w e l l as t o c e p h a l g i a . N e v e r t h e l e s s , t h e Board o r d e r , 
w h i c h a f f i r m e d t h e Referee's o r d e r f i n d i n g S c o t t Wetzel t o be r e s p o n s i b l e f o r 
c l a i m a n t ' s c o n d i t i o n , e x p r e s s l y i d e n t i f i e d t h e i s s u e as c o m p e n s a b i l i t y and r e 
s p o n s i b i l i t y f o r c l a i m a n t ' s " c u r r e n t low back c o n d i t i o n . " Moreover, t h e Board 
o r d e r d i d n o t r e f e r t o c l a i m a n t ' s c e r v i c a l c o n d i t i o n . 

Under such c i r c u m s t a n c e s , we conclude t h a t S c o t t Wetzel i s n o t p r e c l u d e d 
f r o m d e n y i n g c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . F u r t h e r m o r e , we agree w i t h 
t h e R e f e r e e t h a t t h e m e d i c a l and l a y evidence does n o t e s t a b l i s h t h a t c l a i m a n t ' s 
1982 compensable low back and lower e x t r e m i t y i n j u r y i s a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s c u r r e n t neck c o n d i t i o n . Consequently, we a f f i r m t h e Referee's 
d e c i s i o n t o u p h o l d S c o t t Wetzel's d e n i a l . 

I n u p h o l d i n g AIAC's d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r h i s neck, upper 
back, and arm c o n d i t i o n , t h e Referee s t a t e d t h a t t h e work i n c i d e n t " d i d n o t 
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r e s u l t i n any i n c r e a s e d t r e a t m e n t s by Dr. Kennedy nor was i t s i g n i f i c a n t l y d i s 
a b l i n g t o cause t i m e l o s s . " C l a i m a n t o b j e c t s t o t h e Refer e e ' s r e a s o n i n g , con
t e n d i n g t h a t h i s c l a i m i s compensable because t h e work i n c i d e n t caused an i n 
c r e a s e i n h i s symptoms w h i c h r e q u i r e d m e d i c a l c a r e . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s neck, upper back, and arm i n j u r y 
c l a i m , c l a i m a n t must e s t a b l i s h t h a t t h e March 1990 work i n c i d e n t was a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. Weidl e , 43 Van N a t t a 855 (1 9 9 1 ) . A f t e r c o n d u c t i n g our 
r e v i e w , we agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s need f o r m e d i c a l 
t r e a t m e n t was caused by h i s p r e e x i s t i n g d e g e n e r a t i v e c e r v i c a l c o n d i t i o n . I n 
o t h e r words, t h e work i n c i d e n t was n o t a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m 
a n t ' s d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . T h e r e f o r e , h i s c l a i m i s n o t 
compensable. See T a y l o r v. Multnomah County School D i s t . No. 1, 109 Or App 499 
(1991) . 

F i n a l l y , t h e Referee u p h e l d S c o t t Wetzel's d e n i a l o f c l a i m a n t ' s p a l l i a t i v e 
c h i r o p r a c t i c t r e a t m e n t as n e i t h e r r e a s o n a b l e nor necessary m e d i c a l t r e a t m e n t . 
Subsequent t o t h e Referee's o r d e r , we have h e l d t h a t ORS 656.32 7 p r o v i d e s a p r o 
cedure f o r t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d w orker 
c o n c e r n i n g m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f 
f e c t u a l o r i n v i o l a t i o n o f [ a d m i n i s t r a t i v e ] r u l e s . " S t a n l e y Meyers, 43 Van N a t t a 
2643 ( 1 9 9 1 ) . T h e r e f o r e , o r i g i n a l j u r i s d i c t i o n over d i s p u t e s r e g a r d i n g t h e 
n e c e s s i t y o r re a s o n a b l e n e s s o f m e d i c a l s e r v i c e s now l i e s e x c l u s i v e l y w i t h t h e 
D i r e c t o r . I d . C o n s i s t e n t w i t h t h e Meyers h o l d i n g , we have f u r t h e r c o n c l u d e d 
t h a t d i s p u t e s c o n c e r n i n g whether m e d i c a l t r e a t m e n t i s p a l l i a t i v e o r c u r a t i v e a r e 
a l s o s u b j e c t t o t h e D i r e c t o r ' s o r i g i n a l j u r i s d i c t i o n . See Gladys M. Theodore, 
44 Van N a t t a 905 ( 1 9 9 2 ) . 

Here, as p r e v i o u s l y n o t e d , t h e d i s p u t e p e r t a i n s t o whether c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s were r e a s o n a b l e and necessary. Thus, t h e i s s u e i s 
wheth e r t h e d i s p u t e d t r e a t m e n t i s " e x c e s s i v e , i n a p p r o p r i a t e , o r i n e f f e c t u a l . " 
I n accordance w i t h t h e Meyers r a t i o n a l e , o r i g i n a l j u r i s d i c t i o n f o r r e s o l u t i o n o f 
such a d i s p u t e r e s t s w i t h t h e D i r e c t o r under ORS 656.327. A c c o r d i n g l y , t h a t 
p o r t i o n o f t h e Refe r e e ' s o r d e r which u p h e l d S c o t t Wetzel's d e n i a l o f c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s as n e i t h e r r e a s o n a b l e nor necessary i s v a c a t e d . 

ORDER 

The Refer e e ' s o r d e r d a t e d February 5, 1991 i s a f f i r m e d i n p a r t and v a c a t e d 
i n p a r t . That p o r t i o n o f t h e o r d e r which u p h e l d S c o t t Wetzel's d e n i a l o f c l a i m 
a n t ' s c h i r o p r a c t i c t r e a t m e n t as n e i t h e r r e a s o n a b l e nor necessary i s v a c a t e d . 
The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

May 29, 1992 C i t e as 44 Van N a t t a 1062 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID R. BOYLES, Claimant 
WCB Case No. 91-05958 

ORDER ON REVIEW 
P a t r i c k L a v i s , C l a i m a n t A t t o r n e y 

J a n i c e M. P i l k e n t o n , Defense A t t o r n e y 

Reviewed by Board Members Brazeau, K i n s l e y and Hooton. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Podnar's o r d e r t h a t 
d i r e c t e d i t t o pay te m p o r a r y t o t a l d i s a b i l i t y compensation f o r t h e p e r i o d f r o m 
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June 17, 1991 t h r o u g h J u l y 22, 1991. On r e v i e w , t h e i s s u e i s t e m p o r a r y d i s a b i l 
i t y . We a f f i r m i n p a r t , m o d i f y i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The i n s u r e r commenced p a y i n g temporary d i s a b i l i t y compensation on March 
11 , 1991. 

On o r about May 1, 1991, c l a i m a n t ' s u n i o n s t r u c k t h e employer's p l a c e o f 
b u s i n e s s . 

On June 6, 1991, c l a i m a n t ' s t r e a t i n g p h y s i c i a n approved m o d i f i e d work 
w h i c h t h e employer o f f e r e d t o c l a i m a n t . However, c l a i m a n t d i d n o t r e p o r t t o 
work because he r e f u s e d t o c r o s s t h e u n i o n ' s p i c k e t l i n e . 

The i n s u r e r stopped p a y i n g temporary t o t a l d i s a b i l i t y b e n e f i t s on June 16, 
1991. However, i t p a i d an u n s p e c i f i e d amount o f te m p o r a r y p a r t i a l d i s a b i l i t y 
c o m pensation t h e r e a f t e r . (See Ex 50; Tr. 41-42). 

C l a i m a n t began w o r k i n g f o r an o t h e r employer on J u l y 22, 1991. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e awarded temporary d i s a b i l i t y compensation based on our h o l d i n g 
i n W i l l i a m J. W i l s o n , 43 Van N a t t a 288 (1991). I n t h a t case, we h e l d t h a t under 
f o r m e r OAR 436-60-030(5), r e f u s a l by a worker t o r e p o r t f o r o f f e r e d m o d i f i e d em
ployment because he would n o t c r o s s a p i c k e t l i n e d i d n o t c o n s t i t u t e a " r e f u s a l " 
o f employment, as t h a t t e r m i f used i n t h e former r u l e . Subsequent t o t h e Ref
e r e e ' s O p i n i o n and Order, however, t h e c o u r t r e v e r s e d our o r d e r , h o l d i n g t h a t i n 
t h e absence o f l e g i s l a t i v e d i r e c t i o n t o t h e c o n t r a r y , t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s a r e n o t a v a i l a b l e i f t h e l o s s r e s u l t from reasons o t h e r t h a n t h e com
p e n s a b l e i n j u r y . Roseburq F o r e s t Products v. W i l s o n , 110 Or App 72, 75 ( 1 9 9 1 ) . 
On remand, we f o u n d t h a t t h e worker was n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l 
i t y where t h e re a s o n f o r h i s absence from work was h i s e l e c t i o n n o t t o c r o s s a 
p i c k e t l i n e . W i l l i a m J. W i l s o n , 44 Van N a t t a 724 ( 1 9 9 2 ) . 

Here, as i n W i l s o n , supra, c l a i m a n t was o f f e r e d m o d i f i e d work and t h e j o b 
was approved by h i s a t t e n d i n g p h y s i c i a n . Claimant d i d n o t r e p o r t t o work be
cause he was u n w i l l i n g t o c r o s s t h e p i c k e t l i n e . T h e r e f o r e , i n accordance w i t h 
t h e c o u r t ' s d e c i s i o n i n W i l s o n , we f i n d c l a i m a n t ' s f a i l u r e t o r e p o r t f o r a v a i l 
a b l e work t o be a r e f u s a l o f wage e a r n i n g employment. Con s e q u e n t l y , t h e i n s u r e r 
was a u t h o r i z e d t o t e r m i n a t e payment o f temporary t o t a l d i s a b i l i t y b e n e f i t s when 
c l a i m a n t f a i l e d t o b e g i n t h e o f f e r e d employment. See ORS 6 5 6 . 2 6 8 ( 3 ) ( c ) . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d August 13, 1991 i s a f f i r m e d i n p a r t , m o d i f i e d i n 
p a r t , and r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t d i r e c t e d t h e i n s u r e r 
t o pay t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d f r o m June 17, 1991 
t h r o u g h J u l y 22, 1991 i s r e v e r s e d . That p o r t i o n o f t h e o r d e r t h a t a u t h o r i z e d 
t h e i n s u r e r t o o f f s e t t e m p o r a r y p a r t i a l d i s a b i l i t y compensation p a i d f o r t h e 
same p e r i o d a g a i n s t t e m p o r a r y t o t a l d i s a b i l i t y awarded by t h e o r d e r i s m o d i f i e d . 
The i n s u r e r i s a u t h o r i z e d t o o f f s e t temporary p a r t i a l d i s a b i l i t y compensation 
p a i d f o r t h a t p e r i o d a g a i n s t any f u t u r e awards o f permanent p a r t i a l d i s a b i l i t y 
on t h i s c l a i m . The remainder o f t h e o r d e r i s a f f i r m e d . 
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I agree w i t h t h e m a j o r i t y t h a t t h e Court o f Appeals d e c i s i o n i n Roseburg 
F o r e s t P r o d u c t s v. W i l s o n , 110 Or App 72, 75 (1991) h o l d s t h a t TTD b e n e f i t s a r e 
n o t a v a i l a b l e t o a worker who r e f u s e s t o c r o s s a p i c k e t l i n e t o a c c e p t a bona 
f i d e o f f e r o f employment. I do n o t , however, accept t h a t W i l s o n r e q u i r e s t h e 
r e s u l t h e r e because t h e r e i s s u f f i c i e n t e v i d e n c e t o e s t a b l i s h t h a t t h e work 
o f f e r was n o t a bona f i d e o f f e r o f employment. 

The employer a l l e g e d l y o f f e r e d c l a i m a n t a l i g h t - d u t y p o s i t i o n i n v o l v i n g 
c l e r i c a l d u t i e s . I t i s t h a t p o s i t i o n which c l a i m a n t d e c l i n e d t o a c c e p t because 
o f t h e o n g o i n g s t r i k e by t h e mechanics u n i o n o f which he was a member. However, 
t h e e v i d e n c e a t h e a r i n g e s t a b l i s h e s t h a t t h e employer had j u s t t e r m i n a t e d an em
p l o y e e f r o m t h a t same c l e r i c a l p o s i t i o n f o r l a c k o f work. I n a d d i t i o n , t h e e v i 
dence a l s o i n d i c a t e s t h a t t h e employer o f f e r e d c l a i m a n t a s a l a r y o u t o f a l l p r o 
p o r t i o n t o t h e s a l a r y r e g u l a r l y p a i d f o r t h a t work. I n o t h e r words, t h e employ
e r agreed t o pay c l a i m a n t h i s r e g u l a r wage t o accept a j o b w h i c h d i d n ' t e x i s t . 
That i s n o t an o f f e r o f employment. At t h e v e r y b e s t i t i s c h a r i t y . ( C h a r i t y , 
however l a u d a b l e , i s n o t " m o d i f i e d employment"). Why would an employer i n t h e 
m i d s t o f a s t r i k e , w i t h i t s a t t e n d a n t f i n a n c i a l d i f f i c u l t i e s , choose such a 
co u r s e o f a c t i o n ? 

Under t h e r u l e developed by t h e Court o f Appeals i n Safeway S t o r e s v. 
Owsley, 91 Or App 475 ( 1 9 8 8 ) , t h e employer may o c c a s i o n a l l y be t e m p t e d t o r e t u r n 
an employee t o work a t a l i g h t - d u t y j o b a t h i s t i m e - o f - i n j u r y wage, r a t h e r t h a n 
t h e wage r e g u l a r l y p a i d f o r t h a t l i g h t - d u t y work, and.then t e r m i n a t e t h e em
p l o y e e f o r reasons " u n r e l a t e d t o h i s i n j u r y " i n o r d e r t o a v o i d b o t h t h e o b l i g a 
t i o n t o pay wages and t h e o b l i g a t i o n t o pay t i m e l o s s . Where t h e wage a t t i m e 
o f i n j u r y i s v e r y h i g h , as here, t h e i n c e n t i v e t o d e p r i v e c l a i m a n t o f h i s work
e r s ' c ompensation b e n e f i t s i n t h i s manner may be overwhelming. 

W i l s o n p r o v i d e s y e t an o t h e r avenue t o a c c o m p l i s h t h a t same end. Where, as 
he r e , t h e employer i s r e a s o n a b l y c e r t a i n t h a t c l a i m a n t w i l l s t a n d by t h e u n i o n , 
o f w h i c h he i s a member, he need n o t even f i n d a reason " u n r e l a t e d t o t h e i n 
j u r y " as an excuse f o r t h e t e r m i n a t i o n . A l l he has t o do i s o f f e r t h e 
"employment." 

W h i l e t h e l e g i s l a t u r e i n t e n d e d t o b e n e f i t employers who reemployed i n j u r e d 
w o r k e r s , and t h e r e f o r e , p r o v i d e d i n c e n t i v e s f o r reemployment, i t d i d n o t i n t e n d 
t o p r o v i d e employers an o p p o r t u n i t y t o escape any r e s p o n s i b i l i t y f o r t h e c l a i m 
a n t ' s t e m p o r a r y l o s s o f e a r n i n g power. Consequently, o u r a p p l i c a t i o n o f t h e 
Owsley r u l e , ORS 656.268(3) and W i l s o n needs t o be tempered by an u n d e r s t a n d i n g 
o f t h e abuses w h i c h can and do occur . 

That i s s u e i s r a i s e d i n t h e p r e s e n t c l a i m . I f t h e r e r e a l l y i s no j o b , can 
t h e r e be a bona f i d e j o b o f f e r ? When t h a t c o n s i d e r a t i o n i s combined w i t h t h e 
f a c t t h a t t h e employer o f f e r e d c l a i m a n t a wage o u t o f a l l p r o p o r t i o n t o t h e 
a c t u a l v a l u e o f t h e work a l l e g e d l y o f f e r e d , i s t h e r e e v i d e n c e t o s u p p o r t t h e 
c o n t e n t i o n t h a t t h e employer k n o w i n g l y s e t o u t t o d e p r i v e c l a i m a n t o f h i s s t a t u 
t o r y r i g h t t o t e m p o r a r y p a r t i a l d i s a b i l i t y ? I b e l i e v e t h a t t h e answer t o t h e 
f i r s t q u e s t i o n i s no. There i s n o t and never was a bona f i d e o f f e r o f employ
ment . I f u r t h e r b e l i e v e t h a t t h e r e i s s u f f i c i e n t e v i d e n c e t o s u p p o r t a c o n c l u 
s i o n t h a t t h e employer i n t e n d e d t o use t h e rus e o f an o f f e r o f employment t o 
d e p r i v e c l a i m a n t o f h i s t e m p o r a r y p a r t i a l d i s a b i l i t y . 

Because t h e m a j o r i t y does n o t even c o n s i d e r t h e s e q u e s t i o n s , I must 
r e s p e c t f u l l y d i s s e n t . 
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I n t h e M a t t e r o f t h e Compensation o f 
ESTER E. EDWARDS, Claimant 

WCB Case No. 91-04178 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
T e r r a l l & A s s o c i a t e s , Defense A t t o r n e y s 

Reviewed by Board Members Brazeau and Hooton. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r t h a t u p h e l d t h e i n s u r 
e r ' s d e n i a l o f c l a i m a n t ' s r i g h t knee i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s com
p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i s a 5 9 - y e a r - o l d y o u t h and f a m i l y c o u n s e l o r and t h e r a p i s t em
p l o y e d by t h e Mt. Hood YMCA, a branch o f f i c e o f t h e C o l u m b i a - W i l l a m e t t e YMCA 
Chapte r . C l a i m a n t ' s j o b d u t i e s p r i m a r i l y i n v o l v e p r o v i d i n g c o u n s e l i n g and 
t h e r a p y s e r v i c e s a t t h e Mt. Hood o f f i c e . As p a r t o f t h o s e d u t i e s , she i s ex
p e c t e d t o d e v e l o p and m a i n t a i n w o r k i n g r e l a t i o n s h i p s w i t h o t h e r s t a f f members 
and t o a t t e n d a c e r t a i n number o f v o l u n t e e r a c t i v i t i e s , such as d i n n e r m e e t i n g s , 
r e c r u i t i n g d r i v e s and f u n d - r a i s i n g campaigns. 

I n F e b r u a r y 1991, t h e d i r e c t o r o f t h e Mt. Hood YMCA o r g a n i z e d a s t a f f 
v o l l e y b a l l game w i t h t h e N o r t h e a s t YMCA o f f i c e t o b u i l d m o r a l e between t h e two 
br a n c h o f f i c e s and t o a l l o w t h e s t a f f t o g e t t o know each o t h e r b e t t e r . The 
game was sc h e d u l e d t o t a k e p l a c e a t t h e N o r t h e a s t YMCA's o f f i c e , and was 
announced t o t h e Mt. Hood s t a f f w i t h t h e f o l l o w i n g memo: 

"TO: Mt. Hood S t a f f 
"FROM: ??????? 
"RE: V o l l e y b a l l Game Wi t h N o r t h e a s t YMCA 

"On Fe b r u a r y 2 7 t h a t 7:30pm t h e Mt. Hood YMCA S t a f f w i l l be 
c h a l l e n g i n g t h e NE YMCA S t a f f t o an a c t i o n packed VOLLEYBALL GAME!!! 
L e t ' s t r y t o have a l l o f our s t a f f a t t e n d so we can show them what 
t h e Mt. Hood YMCA i s r e a l l y made o f ! ! ! A f t e r t h e game we w i l l be 
h a v i n g p i z z a p r o v i d e d by t h e l o s i n g team. I f you would l i k e t o c a r -
p o o l meet a t our o f f i c e a t 6:45 pm. For more i n f o c o n t a c t Tim, 
L i s a , Tammy o f L a u r i e ! ! ! 

"LET"S GO MT. HOOD YMCA!!!!!!!!!!!!!!!" (Ex. B ) . 

A p p r o x i m a t e l y 80 p e r c e n t o f t h e Mt. Hood s t a f f a t t e n d e d t h e game, i n c l u d 
i n g c l a i m a n t . C l a i m a n t , a s a l a r i e d employee, was n o t s p e c i f i c a l l y p a i d f o r 
a t t e n d i n g t h e game. She was, however, r e i m b u r s e d f o r m i l e a g e . 

A f t e r p l a y i n g v o l l e y b a l l f o r about 40 m i n u t e s , c l a i m a n t d e c i d e d t o t a k e 
h e r s e l f o u t o f t h e r o t a t i o n because she was h a v i n g i n c r e a s i n g r i g h t knee p a i n . 
Her symptoms c o n t i n u e d f o l l o w i n g t h e game and, on March 4, 1991, she sought 
t r e a t m e n t f r o m Dr. Hardiman. Hardiman o r d e r e d an MRI scan, w h i c h r e v e a l e d a 
p o s s i b l e t e a r i n t h e p o s t e r i o r m e d i a l c o r n e r o f t h e m e d i c a l meniscus. On A p r i l 
15, 1991, Hardiman p e r f o r m e d r i g h t knee s u r g e r y and d i s c o v e r e d an i n c o m p l e t e 
t e a r o f t h e meniscus and d e g e n e r a t i v e o s t e o a r t h r i t i c changes i n t h e 
p a t e l l o f e m o r a l j o i n t . I n a l e t t e r d a t e d June 20, 1991, Hardiman o p i n e d t h a t t h e 
v o l l e y b a l l game was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s need f o r s u r g e r y 
and subsequent d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d , by a preponderance o f 
t h e e v i d e n c e , t h a t t h e v o l l e y b a l l game was a m a t e r i a l c o n t r i b u t i n g f a c t o r i n her 
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need f o r s u r g e r y . We agree and adopt t h a t c o n c l u s i o n . The Re f e r e e h e l d , how
e v e r , t h a t t h e i n j u r y was n o t compensable, because o f t h e remote r e l a t i o n s h i p 
between t h e v o l l e y b a l l game and c l a i m a n t ' s r e g u l a r work d u t i e s . We r e v e r s e . 

A "compensable i n j u r y " i s d e f i n e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) as "an a c c i d e n t a l 
i n j u r y * * * a r i s i n g o u t o f and i n t h e course o f e m p l o y m e n t [ . ] " ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) . T r a d i t i o n a l l y , t h e c o u r t s t r e a t e d " a r i s i n g o u t o f " and " i n t h e 
c o u r s e o f " as two s e p a r a t e t e s t s , b o t h o f which had t o be met f o r an i n j u r y t o 
be compensable. I n Rogers v. SAIF, 289 Or 633 ( 1 9 8 0 ) , t h e C o u r t r e j e c t e d t h i s 
m e c h a n i s t i c t w o - s t e p method o f a n a l y s i s and d e f i n e d t h e u l t i m a t e i n q u i r y as 
whether t h e r e l a t i o n s h i p between t h e i n j u r y and t h e employment i s s u f f i c i e n t t o 
a l l o w c o m p e n s a b i l i t y . B e f o r e engaging i n t h i s u n i t a r y "work c o n n e c t i o n " a n a l y 
s i s , however, we must f i r s t c o n s i d e r whether c l a i m a n t ' s i n j u r y i s s t a t u t o r i l y 
e x c l u d e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( B ) , which p r o v i d e s t h a t a "compensable i n j u r y " 
does n o t i n c l u d e : 

" I n j u r y i n c u r r e d w h i l e engaging i n o r p e r f o r m i n g , o r as t h e 
r e s u l t o f eng a g i n g i n o r p e r f o r m i n g , any r e c r e a t i o n a l o r s o c i a l 
a c t i v i t i e s p r i m a r i l y f o r t h e worker's p e r s o n a l p l e a s u r e [ . ] " 

We r e c e n t l y addressed t h i s s t a t u t o r y e x c l u s i o n i n M i c h a e l W. Hardenbrook, 
44 Van N a t t a 529 ( 1 9 9 2 ) . I n t h a t case, a worker i n j u r e d h i s r i g h t knee w h i l e 
p l a y i n g b a s k e t b a l l d u r i n g an u n p a i d l u n c h break. We f i r s t n o t e d t h a t t h e em
p l o y e r had i n i t i a t e d t h e o p p o r t u n i t y f o r t h e b a s k e t b a l l games on b r e a k s and 
l u n c h p e r i o d s i n p a r t t o r a i s e employee morale. We a l s o n o t e d , however, t h a t 
t h e w o r k e r was n o t r e q u i r e d t o p l a y and had t e s t i f i e d t h a t he d i d so because 
p l a y i n g b a s k e t b a l l was f u n and t h a t he l o v e s t o p l a y . He a l s o t e s t i f i e d t h a t i t 
was an e n j o y a b l e way t o r e l i e v e t h e s t r e s s and t e n s i o n a t work and b r e a k up t h e 
monotony o f t h e work day. Based on t h a t t e s t i m o n y , and i n l i g h t o f o u r f i n d i n g 
t h a t any b e n e f i t t o t h e employer was i n c i d e n t a l , we co n c l u d e d t h a t t h e w o r k e r ' s 
knee i n j u r y was i n c u r r e d w h i l e he was engaging i n a c t i v i t i e s " p r i m a r i l y " f o r h i s 
p e r s o n a l p l e a s u r e a n d , t h e r e f o r e , was n o t compensable under ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( B ) . 

We f i n d M i c h a e l W. Hardenbrook, supra, d i s t i n g u i s h a b l e f r o m t h i s case. 
C l a i m a n t t e s t i f i e d t h a t she had n o t p l a y e d v o l l e y b a l l " f o r many, many y e a r s " and 
t h a t she d i d n o t a t t e n d t h e game f o r t h e b e n e f i t o f e x e r c i s e . ( T r . 4 1 ) . R a t h e r , 
she a t t e n d e d t h e game "because t h e s t a f f was d o i n g i t t o g e t h e r . " I d . Moreover, 
t h e r e c o r d r e v e a l s t h a t , w h i l e c l a i m a n t was n o t a b s o l u t e l y r e q u i r e d t o a t t e n d 
t h e game, she was ex p e c t e d t o p a r t i c i p a t e i n a c e r t a i n number o f v o l u n t e e r 
a c t i v i t i e s and t h e employer s p e c i f i c a l l y encouraged a l l s t a f f t o a t t e n d t h e 
game. F i n a l l y , t h e employer sponsored t h e event and r e i m b u r s e d c l a i m a n t ' s 
t r a v e l c o s t s . Under t h e s e c i r c u m s t a n c e s , we conclude t h a t p l a y i n g v o l l e y b a l l 
had a c l o s e work nexus and was n o t performed " p r i m a r i l y " f o r c l a i m a n t ' s p e r s o n a l 
p l e a s u r e . A c c o r d i n g l y , we h o l d t h a t t h e s t a t u t o r y e x c l u s i o n s e t f o r t h i n ORS 
6 5 6 . 0 0 5 ( 7 ) ( b ) ( B ) does n o t a p p l y , and proceed t o d e t e r m i n e whether t h e i n j u r y i s 
compensable under t h e u n i t a r y " w o r k - c o n n e c t i o n " t e s t . 

I n d e t e r m i n i n g whether an i n j u r y i s s u f f i c i e n t l y work r e l a t e d , t h e c o u r t s 
have i d e n t i f i e d s e v e r a l f a c t o r s t o be c o n s i d e r e d , i n c l u d i n g : (1) wh e t h e r t h e 
a c t i v i t y was f o r t h e b e n e f i t o f t h e employer; (2) whether t h e a c t i v i t y was con
t e m p l a t e d by t h e employer and employee; (3) whether t h e a c t i v i t y was an o r d i n a r y 
r i s k o f , and i n c i d e n t a l t o , t h e employment; (4) whether t h e employee was p a i d 
f o r t h e a c t i v i t y ; (5) whether t h e a c t i v i t y was on t h e employer's p r e m i s e s ; (6) 
whether t h e a c t i v i t y was d i r e c t e d by o r acquiesed i n by t h e employer; and (7) 
whet h e r t h e employee was on a p e r s o n a l m i s s i o n . No s i n g l e f a c t o r i s d i s p o s i t i v e . 
See M e l l i s v. McEwen, Hanna, G r i s v o l d , 74 Or App 571, r e v den 300 Or 249 ( 1 9 8 5 ) . 

W h i l e c l a i m a n t t e s t i f i e d t h a t she e n j o y e d t h e cama r a d e r i e o f g e t t i n g t o 
g e t h e r w i t h h e r co-workers and b e n e f i t e d t o a c e r t a i n e x t e n t f r o m a t t e n d i n g t h e 
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game, t h e r e i s l i t t l e doubt t h a t t h e employer a l s o b e n e f i t e d f r o m t h e a c t i v i t y . 
I t o r g a n i z e d t h e v o l l e y b a l l game t o b u i l d morale between two br a n c h o f f i c e s and 
t o a l l o w t h e s t a f f t o g e t t o know each o t h e r b e t t e r . I t a l s o i s c l e a r t h a t t h e 
a c t i v i t y was c o n t e m p l a t e d by t h e employer; i t o r g a n i z e d t h e a c t i v i t y and encour
aged employees t o p a r t i c i p a t e . 

C l a i m a n t was n o t s p e c i f i c a l l y p a i d f o r a t t e n d i n g t h e game. She was, how
e v e r , r e i m b u r s e d f o r t r a v e l expenses. Fur t h e r m o r e , w h i l e t h e game was n o t h e l d 
a t c l a i m a n t ' s work s i t e , i t d i d t a k e p l a c e a t a n o t h e r branch o f f i c e o f t h e 
C o l u m b i a - W i l l a m e t t e YMCA Chapter and, c o n s e q u e n t l y , t h e a c t i v i t y was on t h e em
p l o y e r ' s p r e m i s e s . C h a r l e s E. Negus, 42 Van N a t t a 2399 ( 1 9 9 0 ) . 

The employer c l e a r l y acquiesced i n , i f n o t a c t u a l l y d i r e c t e d t h e v o l l e y 
b a l l game. As n o t e d above, i t o r g a n i z e d t h e a c t i v i t y s p e c i f i c a l l y t o improve 
r e l a t i o n s between two branch o f f i c e s and, w h i l e c l a i m a n t was n o t a b s o l u t e l y r e 
q u i r e d t o a t t e n d t h e game, she was expected t o p a r t i c i p a t e i n a c e r t a i n number 
o f v o l u n t e e r a c t i v i t i e s . F u r t h e r , t h e employer s p e c i f i c a l l y encouraged a l l 
s t a f f t o a t t e n d t h e game. Moreover, c l a i m a n t ' s p a r t i c i p a t i o n i n t h e v o l l e y b a l l 
game was n o t a p e r s o n a l m i s s i o n , b u t r a t h e r a group a c t i v i t y w i t h h er co
wo r k e r s . 

C o n s i d e r i n g a l l o f t h e f a c t o r s l i s t e d above, we con c l u d e t h a t t h e r e i s a 
s i g n i f i c a n t w o r k - c o n n e c t i o n between t h e v o l l e y b a l l game and c l a i m a n t ' s employ
ment. A c c o r d i n g l y , we h o l d t h a t c l a i m a n t ' s knee i n j u r y arose o u t o f and i n t h e 
c o u r s e o f her employment and, t h e r e f o r e , i s compensable. 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t a 
d e n i a l o f compensation. ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and 
on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $3,600, t o be p a i d by t h e i n 
s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s a p p e l l a n t ' s b r i e f , s t a t e m e n t 
o f s e r v i c e s and the. h e a r i n g r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 19, 1991 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
i s s e t a s i d e and t h e c l a i m i s remanded f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o t h e 
law. For s e r v i c e s r e n d e r e d a t h e a r i n g and on Board r e v i e w , c l a i m a n t ' s c o u n s e l 
i s awarded an assessed f e e o f $3,600, t o be p a i d by t h e i n s u r e r . 

May 29, 1992 C i t e as 44 Van N a t t a 1067 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JEFF N. GRAY, Claimant 

WCB Case Nos. 89-25569 & 90-02702 
ORDER ON REVIEW 

Bl a c k , e t a l . , C l aimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

D a v i d Schieber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Mongrain's o r d e r w h i c h 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m . On r e v i e w , t h e 
i s s u e s a r e s u b j e c t i v i t y and course and scope o f employment. We a f f i r m . 
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FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

SAIF d e n i e d c l a i m a n t ' s c l a i m on t h e b a s i s t h a t h i s i n j u r i e s d i d n o t a r i s e 
o u t o f o r i n t h e co u r s e and scope o f h i s employment. The Referee f o u n d t h a t 
c l a i m a n t was n o t a s u b j e c t employee because h i s employment was c a s u a l under ORS 
6 5 6 . 0 2 7 ( 3 ) ( a ) and c o u l d be c o n s i d e r e d g a r d e n i n g , maintenance, r e p a i r o r re m o d e l 
i n g about a p r i v a t e home under ORS 656.027(2). 

S u b j e c t i v i t y 

We d i s a g r e e w i t h t h e Referee's a n a l y s i s o f c l a i m a n t ' s employment f o r 
T r e v e t t as e i t h e r c a s u a l employment under ORS 656.027(3) o r as coming w i t h i n t h e 
"h o u s e h o l d e r " e x c e p t i o n o f ORS 656.027(2). 

ORS 6 5 6 . 0 2 7 ( 3 ) ( a ) e x c l u d e s from coverage: 

"A wo r k e r whose employment i s c a s u a l and e i t h e r : 

"(A) The employment i s n o t i n t h e course o f t h e t r a d e , b u s i 
ness o r p r o f e s s i o n o f t h e employer; o r 

"(B) The employment i s i n t h e course o f t h e t r a d e , b u s i n e s s o r 
p r o f e s s i o n o f a n o n - s u b j e c t employer." 

I n o r d e r t o a n a l y z e c l a i m a n t ' s employment as " c a s u a l , " t h e " p l a y h o u s e -
moving" i n c i d e n t would have t o be i s o l a t e d from t h e r e s t o f c l a i m a n t ' s employ
ment f o r T r e v e t t ' s l a n d s c a p i n g b u s i n e s s . Because c l a i m a n t ' s u s u a l employment 
f o r T r e v e t t i n v o l v e d l a n d s c a p i n g work, which i s i n t h e co u r s e o f T r e v e t t ' s 
t r a d e , b u s i n e s s o r p r o f e s s i o n , c l a i m a n t ' s employment as a whole does n o t f i t t h e 
d e f i n i t i o n o f " c a s u a l " employment. Consequently, we co n c l u d e t h a t ORS 656.027(3) 
i s i n a p p l i c a b l e . 

ORS 656.027(2) i s l i k e w i s e n o t a p p l i c a b l e . I t e x c l u d e s f r o m coverage 
w o r k e r s who a r e employed t o do g a r d e n i n g , maintenance, r e p a i r , r e m o d e l i n g o r 
s i m i l a r work i n o r about t h e p r i v a t e home o f t h e pe r s o n e m p l o y i n g t h e w o r k e r . 
C l a i m a n t was employed by T r e v e t t t o do l a n d s c a p i n g work f o r T r e v e t t ' s b u s i n e s s 
and n o t t o work p r i m a r i l y a t T r e v e t t ' s p r i v a t e r e s i d e n c e . 

Because n e i t h e r ORS 656.027(3) nor ORS 656.027(2) a p p l i e s , t h e a p p r o p r i a t e 
i n q u i r y i s w h ether c l a i m a n t ' s i n j u r y o c c u r r e d w i t h i n t h e course and scope o f h i s 
employment i n T r e v e t t ' s l a n d s c a p i n g b u s i n e s s . A c c o r d i n g l y , we a n a l y z e t h e e v i 
dence t o d e t e r m i n e whether c l a i m a n t ' s i n j u r y arose o u t o f and i n t h e c o u r s e o f 
h i s employment f o r T r e v e t t . 

Course and Scope 

C l a i m a n t has t h e burden t o prove t h a t h i s i n j u r y arose o u t o f and i n t h e 
co u r s e and scope o f h i s employment. ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . I f t h e i n j u r y has a 
s u f f i c i e n t r e l a t i o n s h i p t o work, i t i s compensable. Rogers v. SAIF, 289 Or 633 
( 1 9 8 0 ) . 

Seven f a c t o r s a r e e v a l u a t e d t o d e t e r m i n e whether o r n o t a p a r t i c u l a r i n 
j u r y has a s u f f i c i e n t r e l a t i o n s h i p t o work: (1) whether t h e a c t i v i t y was f o r 
t h e b e n e f i t o f t h e employer; (2) whether t h e a c t i v i t y was c o n t e m p l a t e d by t h e 
employer and employee e i t h e r a t t h e t i m e o f h i r i n g o r l a t e r ; (3) whether t h e 
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r i s k was an o r d i n a r y r i s k o f , and i n c i d e n t a l t o , t h e employment; (4) whether t h e 
employee was p a i d f o r t h e a c t i v i t y ; (5) whether t h e a c t i v i t y was on t h e employ
e r ' s p r e m i s e s ; (6) whether t h e a c t i v i t y was d i r e c t e d by o r a c q u i e s c e d i n by t h e 
employer; and (7) whether t h e employee was on a p e r s o n a l m i s s i o n o f h i s own. 
M e l l i s v. McEwen, Hanna, G i s v o l d , 74 Or App 571, 575, r e v den 300 Or 249 (1 9 8 5 ) . 
A l l o f t h e f a c t o r s may be c o n s i d e r e d ; no one f a c t o r i s d i s p o s i t i v e . I d . 

Moving t h e playhouse d i d n o t b e n e f i t t h e employer's l a n d s c a p i n g b u s i n e s s , 
a l t h o u g h i t may have b e n e f i t t e d t h e employer i n a p e r s o n a l sense, because t h e 
pl a y h o u s e was a p r e s e n t f o r h i s son. The a c t i v i t y was n o t c o n t e m p l a t e d by t h e 
employer and employee as a p a r t o f c l a i m a n t ' s employment. Moving a pl a y h o u s e 
f o r t h e employer's c h i l d i s n o t an o r d i n a r y r i s k o f , and i n c i d e n t a l t o , c l a i m 
a n t ' s employment as a la n d s c a p e r . McTaggert, Foltman and c l a i m a n t b e l i e v e d t h e y 
were b e i n g p a i d f o r moving t h e playhouse. However, i t was never e s t a b l i s h e d 
t h a t t h e y were ever a c t u a l l y p a i d by T r e v e t t f o r t h e a c t i v i t y . The a c t i v i t y d i d 
n o t o c c u r on t h e employer's premises. The a c t i v i t y was d i r e c t e d by and a c q u i 
esced i n by T r e v e t t who p a r t i c i p a t e d and used h i s own t r u c k t o move t h e p l a y 
house. C l a i m a n t was n o t on a p e r s o n a l m i s s i o n when he p a r t i c i p a t e d i n moving 
t h e p l a y h o u s e , b u t r a t h e r f e l t t h a t i t was p a r t o f h i s employment f o r w h i c h he 
was b e i n g p a i d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s , we conclude t h a t t h e y p r e p o n d e r a t e a g a i n s t 
a f i n d i n g o f a s u f f i c i e n t work c o n n e c t i o n t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f t h e 
c l a i m . T r e v e t t ' s b u s i n e s s d i d n o t b e n e f i t from moving t h e p l a y h o u s e , i t was n o t 
an o r d i n a r y r i s k o f t h e employment, t h e a c t i v i t y was n o t c o n t e m p l a t e d by t h e em
p l o y e r , i t was n o t e s t a b l i s h e d t h a t c l a i m a n t was p a i d f o r t h e a c t i v i t y and t h e 
a c t i v i t y d i d n o t oc c u r on t h e employer's premises. W h i l e t h e a c t i v i t y was 
d i r e c t e d by t h e employer and w h i l e c l a i m a n t was n o t on a p e r s o n a l m i s s i o n , t h e s e 
f a c t o r s a r e i n s u f f i c i e n t i n t h i s case t o e s t a b l i s h t h e work connectedness o f 
c l a i m a n t ' s i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 20, 1991 i s a f f i r m e d . 

May 29, 1992 C i t e as 44 Van N a t t a 1069 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM R. HODSON, Claimant 

WCB Case No. 91-06067 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
McCullough's o r d e r w h i c h d i r e c t e d i t t o pay c l a i m a n t ' s s c h e d u l e d permanent d i s 
a b i l i t y award a t t h e r a t e o f $305 per degree. On r e v i e w , c l a i m a n t r e q u e s t s t h a t 
SAIF be d i r e c t e d t o pay i n t e r e s t on a l l compensation s t a y e d p e n d i n g Board r e 
vi e w . C l a i m a n t a l s o c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Refer e e ' s 
o r d e r w h i c h a f f i r m e d t h e Order on R e c o n s i d e r a t i o n award o f 5 p e r c e n t (6.75 
degrees) s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t 
f o o t . On r e v i e w , t h e i s s u e s a r e r a t e o f scheduled permanent d i s a b i l i t y , e x t e n t 
o f s c h e d u l e d d i s a b i l i t y , and i n t e r e s t on sta y e d compensation. We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 
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CONCLUSIONS OF LAW AND OPINION 

Rate o f Scheduled Permanent D i s a b i l i t y 

We adopt t h e Referee's "Conclusions and O p i n i o n " on t h e i s s u e o f r a t e o f 
sc h e d u l e d permanent d i s a b i l i t y . A l a n G. Herron, 43 Van N a t t a 267, on r e c o n 43 
Van N a t t a 1097 ( 1 9 9 1 ) . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

The R e f e r e e fo u n d t h a t c l a i m a n t had scheduled i m p a i r m e n t o n l y t o h i s r i g h t 
f o o t w h i c h was due t o l o s s o f p l a n t a r s e n s a t i o n . Former OAR 436-35-200 ( 1 ) . We 
agree. 

On r e v i e w , c l a i m a n t argues t h a t h i s scheduled i m p a i r m e n t i s n o t l i m i t e d t o 
h i s r i g h t f o o t . He argues t h a t he i s a l s o e n t i t l e d t o an im p a i r m e n t r a t i n g f o r 
h i s r i g h t l e g due t o a l o s s o f s e n s a t i o n i n t h e r i g h t L5 dermatome. S u r f a c e 
s e n s a t i o n l o s s i n t h e l e g i s n o t c o n s i d e r e d d i s a b l i n g and i s n o t r a t a b l e . Former 
OAR 436 - 3 5 - 2 3 0 ( 1 ) . However, c l a i m a n t argues t h a t t h i s s e n s a t i o n l o s s c r e a t e s a 
c h r o n i c c o n d i t i o n t h a t i s r a t a b l e . We d i s a g r e e . 

Former OAR 436-35-010(8) p r o v i d e s , i n p e r t i n e n t p a r t , t h a t a "worker may 
be e n t i t l e d t o sc h e d u l e d c h r o n i c c o n d i t i o n impairment when a preponderance o f 
m e d i c a l o p i n i o n e s t a b l i s h e s t h a t t h e worker i s un a b l e t o r e p e t i t i v e l y use a body 
p a r t due t o a c h r o n i c and permanent m e d i c a l c o n d i t i o n . . . . " Giv e n t h e r e 
q u i r e m e n t t h a t m e d i c a l o p i n i o n must e s t a b l i s h t h a t a c h r o n i c c o n d i t i o n l i m i t s 
r e p e t i t i v e use o f a body p a r t , c l a i m a n t ' s t e s t i m o n y i s i n s u f f i c i e n t t o e s t a b l i s h 
t h i s i m p a i r m e n t . See W i l l i a m K. Nesvold, 43 Van N a t t a 2767 ( 1 9 9 1 ) . 

Here, t h e r e i s no m e d i c a l o p i n i o n t h a t e s t a b l i s h e s t h a t c l a i m a n t i s u n a b l e 
t o r e p e t i t i v e l y use h i s r i g h t l e g due t o t h e h y p o e s t h e s i a i n t h e r i g h t L5 d e r 
matome, o r any o t h e r m e d i c a l c o n d i t i o n . The p a r t i e s s t i p u l a t e d t o t h e c o r r e c t 
ness o f t h e o p i n i o n o f Dr. C o l l a d a , t r e a t i n g surgeon, as n o t e d i n t h e Order on 
R e c o n s i d e r a t i o n . (Ex. 1 6 - 1 ) . However, Dr. C o l l a d a o f f e r s no o p i n i o n r e g a r d i n g 
any i n a b i l i t y o f c l a i m a n t t o r e p e t i t i v e l y use h i s r i g h t l e g . F u r t h e r m o r e , Dr. 
French r e l e a s e d c l a i m a n t f o r f u l l - t i m e , f u l l - d u t y work and n o t e d no r e s t r i c t i o n s 
i n t h e r e p e t i t i v e use o f h i s l e g . (Exs. 13, 1 4 ) . On t h i s r e c o r d , we f i n d t h a t 
c l a i m a n t has n o t e s t a b l i s h e d any r a t a b l e impairment i n h i s r i g h t l e g . 

R e l y i n g on fo r m e r OAR 436-35-240(4), t h e Referee fo u n d t h a t , because 
c l a i m a n t had im p a i r m e n t o n l y i n h i s r i g h t f o o t , he was n o t e n t i t l e d t o have t h a t 
f o o t i m p a i r m e n t v a l u e c o n v e r t e d t o a l e g impairment v a l u e . We agree. 

Former OAR 436-35-240(4) p r o v i d e s f o r t h e c a l c u l a t i o n o f m u l t i p l e l o s s e s 
i n t h e l e g , f o o t , and t o e s . I t s t a t e s , i n p e r t i n e n t p a r t , t h a t " [ w ] h e n two o r 
more s e c t i o n s o f t h e same body p a r t a r e i m p a i r e d , t h e r a t i n g f o r each p a r t i s 
c o n v e r t e d t o a r a t i n g f o r t h e p a r t c l o s e s t t o t h e body." Here, c l a i m a n t ' s 
s c h e d u l e d i m p a i r m e n t c o n s i s t s o f p a r t i a l l o s s o f p l a n t a r s e n s a t i o n i n t h e r i g h t 
f o o t . T h i s i m p a i r m e n t i s r a t e d as 5 p e r c e n t l o s s o f use o r f u n c t i o n o f t h e 
f o o t . Former OAR 436-35-200(1). Because o n l y one s e c t i o n o f t h e l o w e r e x t r e m 
i t y i s i m p a i r e d , no p r o v i s i o n i s made f o r c o n v e r t i n g t h i s f o o t v a l u e t o a l e g 
v a l u e . A c c o r d i n g l y , we agree w i t h t h e Referee t h a t c l a i m a n t i s e n t i t l e d t o an 
im p a i r m e n t v a l u e o f 5 p e r c e n t f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t f o o t . 

I n t e r e s t on Stayed Compensation 

C l a i m a n t r e q u e s t s i n t e r e s t on t h e compensation s t a y e d p e n d i n g a p p e a l . We 
f i n d t h i s i s s u e i s n o t r i p e f o r a d j u d i c a t i o n . 
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Pu r s u a n t t o ORS 6 5 6 . 3 1 3 ( 1 ) ( B ) ( b ) , when b e n e f i t s w i t h h e l d p e n d i n g a p p e a l 
a r e f o u n d p a y a b l e under a f i n a l o r d e r , a c a r r i e r i s r e q u i r e d t o pay t h e i n t e r e s t 
t h a t a c c r u e d on t h o s e b e n e f i t s . Pending a p p e a l , however, a c a r r i e r ' s o b l i g a t i o n 
t o pay i n t e r e s t i s n o t r i p e f o r a d j u d i c a t i o n , because t h e r e i s no f i n a l o r d e r . 
See G i l b e r t T. Hale, 44 Van N a t t a .729 (1992). 

I f and when b e n e f i t s a r e found payable under a f i n a l o r d e r , a c a r r i e r ' s 
d u t y t o p r o c e s s t h e c l a i m a c c o r d i n g t o law w i l l i n c l u d e t h e o b l i g a t i o n t o pay 
any i n t e r e s t a c c r u e d . Here, i f a d i s p u t e s u b s e q u e n t l y a r i s e s r e g a r d i n g t h e pay
ment o f i n t e r e s t , t h e m a t t e r w i l l t h e n be r i p e f o r a d j u d i c a t i o n . 

A t t o r n e y Fees on Review 

Inasmuch as SAIF has r e q u e s t e d r e v i e w and c l a i m a n t ' s compensation has n o t 
been d i s a l l o w e d o r reduced, c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e 
award. ORS 656 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e r a t e o f sc h e d u l e d 
permanent d i s a b i l i t y i s s u e i s $200, t o be p a i d by SAIF. I n r e a c h i n g t h i s con
c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as 
r e p r e s e n t e d by r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 29, 1991, as r e c o n s i d e r e d on October 3, 
1991, i s a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded 
an assessed f e e o f $200, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

May 29, 1992 C i t e as 44 Van N a t t a 1071 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
IMRE KAMASZ, Claimant 
WCB Case No. 90-15489 

ORDER ON REVIEW 
Welch, e t a l . , Claimant A t t o r n e y s 

Norman Cole ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Brazeau and K i n s l e y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e Knapp's 
o r d e r t h a t awarded c l a i m a n t b e n e f i t s f o r 52 p e r c e n t (166.4 degrees) unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r a r e s p i r a t o r y c o n d i t i o n , whereas a De t e r m i n a 
t i o n Order had awarded no permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t 
o f u n s c h e d u l e d permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT." 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e i n t h i s case i s t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y 
r e s u l t i n g f r o m a compensable r e s p i r a t o r y c o n d i t i o n . The Referee f o u n d t h a t 
c l a i m a n t s u f f e r s permanent impairment as a r e s u l t o f h i s compensable c o n d i t i o n 
and, a f t e r d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " f o r 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and imp a i r m e n t , c o n c l u d e d t h a t c l a i m a n t 
was e n t i t l e d t o an award o f 52 p e r c e n t unscheduled permanent d i s a b i l i t y . 



1072 Imre Kamasz, 44 Van N a t t a 1071 (1992) 

On r e v i e w , SAIF f i r s t c h a l l e n g e s t h e Referee's c o n c l u s i o n t h a t c l a i m a n t 
has s u s t a i n e d permanent impairment due t o h i s compensable exposure t o w e l d i n g 
fumes. I t r e l i e s on t h e o p i n i o n o f Dr. Montanaro, independent e x a m i n i n g a l l e r 
g i s t , who r e p o r t e d i n June 1989: 

" I t i s my o p i n i o n t h a t [ c l a i m a n t ] may have s u f f e r e d an i r r i 
t a n t r e a c t i o n as a r e s u l t o f h i s w e l d i n g a t Gunderson S t e e l . These 
exposur e s l e d t o a t r a n s i e n t , a g g r a v a t i o n o f symptoms o f h i s u n d e r 
l y i n g d i s o r d e r , b u t t h e e f f e c t s o f t h e w o r k p l a c e exposure have l o n g 
s i n c e r e s o l v e d . " (Ex. 64-5). 

Dr. K e p p e l , c l a i m a n t ' s t r e a t i n g p u l m o n o l o g i s t , agreed i n J u l y 1989 and 
June 1990. I n June 1990, Dr. Keppel a l s o s t a t e d t h a t t h e e f f e c t s o f t h e August 
1988 e x p o s u r e no l o n g e r i n f l u e n c e d c l a i m a n t ' s u n d e r l y i n g asthma as o f December 
2 1 , 1988. However, as n o t e d by t h e Referee, i t had p r e v i o u s l y been o r d e r e d i n 
F e b r u a r y 1989 t h a t c l a i m a n t ' s u n d e r l y i n g r e s p i r a t o r y c o n d i t i o n was caused by h i s 
work exposure t o smoke and fumes i n August 1988. (Exs. 36, 96A). A c c o r d i n g l y , 
t h e d o c t o r ' s f u r t h e r c o n c l u s i o n t h a t c l a i m a n t ' s asthma p r e e x i s t e d h i s employment 
c o n f l i c t s w i t h t h e law o f t h e case and, as a l e g a l m a t t e r , i s wrong. See Kuhn 
v. SAIF, 73 Or App 768 ( 1 9 8 5 ) . 

Moreover, even i f we assume t h a t c l a i m a n t ' s c o n d i t i o n was n o t caused, b u t 
r a t h e r was o n l y made symptomatic by h i s o c c u p a t i o n a l exposure, Dr. Keppel subse
q u e n t l y o p i n e d i n A p r i l and June 1991 t h a t c l a i m a n t ' s c o n t i n u i n g symptomatic 
asthma r e q u i r e d m e d i c a t i o n a t a l l t i m e s and m u l t i p l e h o s p i t a l i z a t i o n s . (Exs. 
100, 101-20). Dr. Keppel f u r t h e r s t a t e d t h a t t h e i n j u r i o u s e x posure i n 1988 r e 
mained t h e m a j o r c o n t r i b u t i n g cause o f h i s symptomatology. (Ex. 1 0 0 ) . A c c o r d 
i n g l y , based.on Dr. Keppel's more r e c e n t u n c o n t r a d i c t e d o p i n i o n , we w o u ld 
n o n e t h e l e s s c o n c l u d e t h a t c l a i m a n t ' s impairment, w h i c h SAIF does n o t d i s p u t e , i s 
c a u s a l l y r e l a t e d t o h i s compensable work exposure. 

SAIF n e x t c h a l l e n g e s t h e Referee's c o n c l u s i o n t h a t c l a i m a n t was e n t i t l e d 
t o a v a l u e o f 1 f o r t r a i n i n g . SAIF contends t h a t t h e p r o p e r v a l u e f o r t r a i n i n g 
i s 0, because c l a i m a n t a t t e n d e d a t r a d e s c h o o l i n Hungary and was t r a i n e d as a 
w e l d e r . We a gree. 

Whether c l a i m a n t i s e n t i t l e d to a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
3 5-300(5) i s dependent upon whether he has demonstrated competence i n a s p e c i f i c 
v o c a t i o n a l p u r s u i t t h a t would a l l o w him t o p e r f o r m s u i t a b l e work o t h e r t h a n a t 
an e n t r y l e v e l p o s i t i o n . L a r r y L. McDouqal, 42 Van N a t t a 1544 ( 1 9 9 0 ) . The r u l e 
a p p l i e s even i f t h e v o c a t i o n a l p u r s u i t i s no l o n g e r w i t h i n c l a i m a n t ' s p h y s i c a l 
c a p a b i l i t i e s . P a t s y O'Bryant, 44 Van N a t t a 490 ( 1 9 9 2 ) ; Jimmie L. W i l s o n , 42 Van 
N a t t a 2526 ( 1 9 9 0 ) . Here, c l a i m a n t had t r a i n i n g as a w e l d e r s u f f i c i e n t t o p e r 
f o r m s o m e t h i n g o t h e r t h a n an e n t r y l e v e l j o b and, a c c o r d i n g l y , has competence i n 
a s p e c i f i c v o c a t i o n a l p u r s u i t . The p r o p e r v a l u e f o r t r a i n i n g i s 0. 

A c c o r d i n g l y , we r a t e t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s 
a b i l i t y as f o l l o w s . The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 44 y e a r s i s 1. 
Former OAR 436-35-290. Cla i m a n t has a t t e n d e d f i v e y e a r s o f t r a d e s c h o o l ; t h e r e 
f o r e , t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s f o r m a l e d u c a t i o n i s 0. Former 436-
3 5 - 3 0 0 ( 3 ) . The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t l e v e l d e m o n s t r a t e d by 
c l a i m a n t d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f h e a r i n g was t h a t o f a w e l d e r 
(DOT # 810.384-014). T h e r e f o r e t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 2. Former 
OAR 4 3 6 - 3 5 - 3 0 0 ( 4 ) . Those v a l u e s are added t o c l a i m a n t ' s t r a i n i n g v a l u e o f 0 f o r 
a sum o f 3. 

C l a i m a n t r e t u r n e d t o m o d i f i e d work. T h e r e f o r e , h i s a d a p t a b i l i t y v a l u e i s 
d e t e r m i n e d f r o m a m a t r i x o f v a l u e s p r o v i d e d by f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 
C l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l c a p a c i t y t o do heavy 
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work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d t h e p h y s i c a l c a p a c i t y t o do s e d e n t a r y 
work. T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y under t h e m a t r i x i s 3. 
That v a l u e i s m u l t i p l i e d by c l a i m a n t ' s age and e d u c a t i o n v a l u e o f 3, f o r a p r o d 
u c t o f 9. When t h a t v a l u e i s added t o c l a i m a n t ' s u n d i s p u t e d i m p a i r m e n t v a l u e o f 
40 p e r c e n t , t h e r e s u l t i s 49 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 1, 1991 i s m o d i f i e d . I n l i e u o f t h e Ref
eree ' s i n c r e a s e d award, c l a i m a n t i s awarded 49 p e r c e n t (156.8 degrees) f o r h i s 
un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y f e e s h a l l be ad
j u s t e d a c c o r d i n g l y . 

May 29, 1992 C i t e as 44 Van N a t t a 1073 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ERIC A. SOLMONSON, Claimant 

WCB Case No. 90-14686 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members Hooton and Brazeau. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Bethlahmy's o r d e r 
t h a t : (1) a f f i r m e d a D e t e r m i n a t i o n Order award o f 22 p e r c e n t (33 degrees) 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r t h e l e f t l e g (knee) and 5 p e r c e n t 
(7.5 d e g r e e s ) s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r t h e r i g h t f o r e a r m ; and 
(2) d e c l i n e d t o award c l a i m a n t unscheduled permanent p a r t i a l d i s a b i l i t y . The 
s e l f - i n s u r e d employer c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t 
d i r e c t e d i t t o pay c l a i m a n t ' s scheduled d i s a b i l i t y award a t t h e r a t e o f $305 per 
degree. On r e v i e w , t h e i s s u e s a r e e x t e n t o f scheduled and unsc h e d u l e d permanent 
p a r t i a l d i s a b i l i t y and r a t e o f scheduled d i s a b i l i t y . We m o d i f y i n p a r t and 
a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND REASONING 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on May 16, 1990, we 
a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h a t t i m e i n r a t i n g c l a i m a n t ' s permanent d i s 
a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-35-010 t h r o u g h 436-35-
260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s scheduled permanent d i s a b i l i t y . Former 
OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y . 

Scheduled D i s a b i l i t y — L e f t Leg 

The R e f e r e e found t h a t c l a i m a n t was e n t i t l e d t o b e n e f i t s f o r t h e f o l l o w i n g 
s c h e d u l e d d i s a b i l i t y i n h i s l e f t l e g : 
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(1) 5.5 p e r c e n t f o r 15 degrees l o s s o f r e t a i n e d knee f l e x i o n ; 
(2) 1 p e r c e n t f o r 5 degrees l o s s o f knee e x t e n s i o n ; 
(3) 5 p e r c e n t f o r knee j o i n t i n s t a b i l i t y ; and 
(4) 5 p e r c e n t f o r l o s s o f f o o t d o r s i f l e x i o n . 

N e i t h e r p a r t y c h a l l e n g e s t h e amount awarded by t h e Referee f o r any o f t h e e l e 
ments l i s t e d above.- A f t e r our r e v i e w o f t h e r e c o r d , we agree w i t h t h o s e v a l u e s 
and adopt t h e Refer e e ' s c o n c l u s i o n s and address o n l y c l a i m a n t ' s s p e c i f i c con
t e n t i o n s . 

C l a i m a n t contends t h a t t h e Referee e r r e d i n f a i l i n g t o award him b e n e f i t s 
f o r v a s c u l a r damage under forme r OAR 4 3 6 - 3 5 - 2 3 0 ( 6 ) ( d ) . He argues t h a t t h e na
t u r e o f t h e i n j u r y , w h i c h r e s u l t e d i n a l o s s o f muscle mass, n e c e s s a r i l y caused 
v a s c u l a r damage f o r w h i c h he i s e n t i t l e d t o b e n e f i t s . As n o t e d by t h e employer, 
however, n o t h i n g i n t h i s r e c o r d s u p p o r t s t h a t c o n t e n t i o n . The o r i g i n a l o p e r a 
t i v e r e p o r t i n d i c a t e s t h a t : "Doppler p u l s e s were checked a t t h e end o f t h e 
cases, and d e m o n s t r a t e d i n t a c t d o r s a l i s p e d i s and p o s t e r i o r t i b i a l p u l s e s . " 
(Ex. 5 - 3 ) . Moreover, no subsequent m e d i c a l r e p o r t has documented v a s c u l a r dam
age. Inasmuch as t h e r e i s no m e d i c a l evidence i n t h i s r e c o r d t o s u p p o r t c l a i m 
a n t ' s a s s e r t i o n t h a t he has s u s t a i n e d v a s c u l a r damage, t h e Re f e r e e p r o p e r l y 
r e f u s e d t o award c l a i m a n t b e n e f i t s under t h e s t a n d a r d s f o r such damage t o t h e 
l e f t l e g . 

C l a i m a n t n e x t contends t h a t t h e Referee e r r e d i n f a i l i n g t o award him ben
e f i t s f o r t h e s h o r t e n i n g o f h i s l e f t l e g p u r s u a n t t o f o r m e r OAR 43 6 - 3 5 - 2 3 0 ( 2 ) . 
N o t i n g t h a t Dr. V e s s e l y r e p o r t e d a " [ s j e c o n d a r y equinus c o n t r a c t u r e o f t h e l e f t 
l e g r e q u i r i n g h e e l c o r d l e n g t h e n i n g w i t h s t i l l a l i m i t a t i o n o f t i b i o - t a l e r 
m o t i o n , " (Ex. 3 7 - 3 ) , he argues t h a t t h i s c o n d i t i o n , combined w i t h t h e l e g f r a c 
t u r e s , c o n s t i t u t e s a s h o r t e n i n g o f t h e l e g . We d i s a g r e e . There i s no m e d i c a l 
e v i d e n c e i n t h i s r e c o r d t h a t t h e f r a c t u r e s s u s t a i n e d by c l a i m a n t , o r t h e c o n d i 
t i o n n o t e d by V e s s e l y , caused a s h o r t e n i n g o f c l a i m a n t ' s l e g . A c c o r d i n g l y , no 
award o f s c h e d u l e d permanent d i s a b i l i t y i s w a r r a n t e d under f o r m e r OAR 436-35-
2 3 0 ( 2 ) . 

We l a s t address c l a i m a n t ' s c o n t e n t i o n t h a t t h e s t a n d a r d s s e t f o r t h i n f o r 
mer OAR 436-35-010 t h r o u g h 436-35-260 were "not developed t o a c c o u n t f o r damage 
t o a w o r k e r t h a t i s p u l l e d t h r o u g h paper r o l l s w i t h r e s u l t i n g i n j u r i e s . " (App. 
B r i e f a t 7 ) . E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i 
t u t e s c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent p a r t i a l d i s 
a b i l i t y s u f f e r e d by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by 
t h e " s t a n d a r d s " . ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , 
e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a 
b l e . " R i l e y H i l l G eneral C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 
(1987) . 

Here, c l a i m a n t s u f f e r e d a severe c o n t u s i o n t o h i s low e r l e g and l o s t a 
s i g n i f i c a n t amount o f c a l f muscle. He has major d e f o r m i t i e s due t o t h e muscu l a r 
l o s s and has a r t h r i t i c changes i n t h e knee which w i l l worsen and e v e n t u a l l y r e 
q u i r e s i g n i f i c a n t a t t e n t i o n . R e l y i n g on t h o s e f a c t o r s , V e s s e l y f o u n d t h a t 
c l a i m a n t ' s i m p a i r m e n t " r a t e s t o a 20 p e r c e n t i n r e g a r d t o t h e f r a c t u r e and r e 
s u l t a n t d e g e n e r a t i v e change," w i t h "20 p e r c e n t i n r e g a r d t o t h e s i g n i f i c a n t 
l i g a m e n t o u s i n j u r i e s o f h i s l e f t knee," and concluded t h a t t h e " i m p a i r m e n t o f 
h i s l e f t l o w e r e x t r e m i t y i s a p p r o x i m a t e l y i n t h e 60 p e r c e n t range i n r e g a r d t o 
t h e l e g as a whole." (Ex. 37-3). 

Based on V e s s e l y ' s u n r e b u t t e d r e p o r t we f i n d i t h i g h l y p r o b a b l e t h a t 
c l a i m a n t ' s l o s s o f use o r f u n c t i o n o f t h e l e f t l e g exceeds t h e 16.5 p e r c e n t 
a l l o w e d under t h e s t a n d a r d s . I n l i g h t o f t h e s e v e r i t y o f t h e i n j u r y and r e s u l t 
i n g l o s s o f m u s c u l a t u r e and d e g e n e r a t i v e changes, we agree w i t h V e s s e l y ' s 
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c o n c l u s i o n and h o l d t h a t c l a i m a n t i s e n t i t l e d t o a t o t a l award o f 60 p e r c e n t 
s c h e d u l e d d i s a b i l i t y . T h e r e f o r e , we m o d i f y t h e D e t e r m i n a t i o n Order's 22 p e r c e n t 
award. 

Scheduled D i s a b i l i t y — R i g h t Arm 

The R e f e r e e f o u n d t h a t c l a i m a n t was e n t i t l e d t o b e n e f i t s f o r 5 p e r c e n t 
s c h e d u l e d d i s a b i l i t y f o r a c h r o n i c c o n d i t i o n l i m i t i n g t h e r e p e t i t i v e use o f t h e 
r i g h t arm. A f t e r our r e v i e w , we agree and adopt her c o n c l u s i o n s and r e a s o n i n g . 

Unscheduled D i s a b i l i t y 

C l a i m a n t contends t h a t t h e Referee e r r e d i n f a i l i n g t o award him b e n e f i t s 
f o r u n s c h e d u l e d permanent d i s a b i l i t y f o r a c h r o n i c lumbar back s t r a i n . He 
r e l i e s on t h e d e p o s i t i o n a l t e s t i m o n y by Dr. Duwelius, who n o t e d t h a t c l a i m a n t 
has an a l t e r e d g a i t t h a t w i l l c o n t i n u e t o a g g r a v a t e h i s low back. (Ex. 4 5 - 6 ) . 
However, D u w e l i u s d i d n o t s t a t e , w i t h a degree o f m e d i c a l p r o b a b i l i t y , t h a t 
c l a i m a n t ' s a l t e r e d g a i t had caused h i s back s t r a i n . As t h e employer p o i n t s o u t , 
he m e r e l y acknowledged t h e p o s s i b i l i t y o f a c a u s a l r e l a t i o n s h i p because he had 
n o t f o u n d any o t h e r cause. He a l s o n o t e d t h a t back s t r a i n s e x i s t i n t h e g e n e r a l 
p o p u l a t i o n w i t h no known cause. A c c o r d i n g l y , we agree w i t h t h e R e f e r e e t h a t t h e 
m e d i c a l e v i d e n c e i s i n s u f f i c i e n t t o e s t a b l i s h a s u f f i c i e n t c a s u a l r e l a t i o n s h i p 
between t h e October 1990 lumbar s t r a i n and t h e August 1988 compensable i n j u r y . 
Gormlev v. SAIF, 52 Or App 1055 (1981). 

Even assuming a c a u s a l r e l a t i o n s h i p , we add t h a t t h e r e i s no e v i d e n c e t h a t 
c l a i m a n t has s u s t a i n e d any r a t e a b l e impairment as a r e s u l t o f t h e lumbar s t r a i n . 
I n h i s November 29, 1990 l e t t e r , Duwelius i n d i c a t e d t h a t he d i d n o t b e l i e v e t h a t 
c l a i m a n t ' s lumbar back s t r a i n would r e s u l t i n any l o n g t e r m d i s a b i l i t y , e x p l a i n 
i n g t h a t t h e r e were no motor o r sensory d e f i c i t s i n d i c a t i n g a d i s c problem and 
t h a t c l a i m a n t had normal range o f m o t i o n . W i t h o u t measurable i m p a i r m e n t , t h e r e 
i s no b a s i s f o r an award o f unscheduled permanent p a r t i a l d i s a b i l i t y . Former 
OAR 4 3 6 - 3 5 - 2 7 0 ( 2 ) . 

Rate o f Scheduled D i s a b i l i t y 

The R e f e r e e o r d e r e d t h e employer t o pay c l a i m a n t ' s s c h e d u l e d award a t t h e 
r a t e o f $305 p e r degree. We agree and adopt her c o n c l u s i o n s and r e a s o n i n g . 
A l a n G. H e r r o n , 43 Van N a t t a 267, on recon 43 Van N a t t a 1097 ( 1 9 9 1 ) . 

A t t o r n e y Fee on Board Review 

The employer i n i t i a t e d t h e c r o s s - r e q u e s t f o r r e v i e w r e g a r d i n g t h e r a t e o f 
s c h e d u l e d d i s a b i l i t y , and we have not d i s a l l o w e d o r reduced compensation awarded 
t o c l a i m a n t . A l t h o u g h ORS 656.382(2) a u t h o r i z e s t h e assessment o f an a t t o r n e y 
f e e under such c i r c u m s t a n c e s , no f e e i s w a r r a n t e d here because c l a i m a n t ' s a t t o r 
ney f i l e d no c r o s s - r e s p o n d e n t ' s b r i e f on Board r e v i e w . See S h i r l e y M. Brown, 40 
Van N a t t a 879 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 24, 1991 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . I n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award o f 22 p e r c e n t (33 degrees) 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f t h e 
l e f t l e g , c l a i m a n t i s awarded 38 p e r c e n t (57 degrees) s c h e d u l e d permanent p a r 
t i a l d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f t h e l e f t l e g , g i v i n g him a 
t o t a l award o f 60 p e r c e n t (90 d e g r e e s ) . C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a 
r e a s o n a b l e f e e e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d compensation made pa y a b l e by 
t h i s o r d e r , n o t t o exceed $3,800. The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
TERESA L. WHEELER, Claimant 

WCB Case No. 90-21503 
ORDER ON RECONSIDERATION 

Nancy F.A. Chapman, Claimant A t t o r n e y 
T e r r a l l & A s s o c i a t e s , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our 
A p r i l 29, 1992 Order on Review whi c h m o d i f i e d a Referee's o r d e r w h i c h assessed 
p e n a l t i e s and a t t o r n e y f e e s f o r an unreasonable u n i l a t e r a l t e r m i n a t i o n o f 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . Contending t h a t o ur o r d e r con
t a i n s "a s i g n i f i c a n t f l a w , " t h e employer seeks r e c o n s i d e r a t i o n and c l a r i f i c a 
t i o n . 

The employer a c c u r a t e l y notes t h a t t h e Referee's o r d e r p r o v i d e d t h a t 
" [ c ] l a i m a n t ' s a t t o r n e y be p a i d 25 p e r c e n t o f t h e l a t e p a i d and u n p a i d t i m e l o s s 
and h e r a t t o r n e y a s e p a r a t e a t t o r n e y f e e o f $500 f o r u n r e a s o n a b l e c l a i m s p r o 
c e s s i n g . " (Emphasis added). T h i s p r o v i s i o n p e r t a i n e d t o t h e R e f e r e e ' s c o n c l u 
s i o n t h a t t h e employer u n r e a s o n a b l y t e r m i n a t e d c l a i m a n t ' s t e m p o r a r y t o t a l d i s 
a b i l i t y and u n r e a s o n a b l y f a i l e d t o t i m e l y p r o v i d e c l a i m s documents. 

On r e v i e w , we agreed w i t h t h e Referee's d e t e r m i n a t i o n t h a t t h e employer 
had u n r e a s o n a b l y t e r m i n a t e d c l a i m a n t ' s compensation, b u t we d i s a g r e e d t h a t t h e 
employer had u n r e a s o n a b l y f a i l e d t o p r o v i d e c l a i m s documents. I n a d d i t i o n , we 
co n c l u d e d t h a t , p u r s u a n t t o ORS 656.262(10), t h e 25 p e r c e n t p e n a l t y s h o u l d be 
e q u a l l y s h a r e d by c l a i m a n t and h i s a t t o r n e y . Thus, we r e v e r s e d t h o s e p o r t i o n s 
o f t h e Re f e r e e ' s o r d e r w h i c h awarded a $500 a t t o r n e y f e e f o r t h e d i s c o v e r y v i o 
l a t i o n and a $600 a t t o r n e y f e e f o r t h e u n i l a t e r a l t e r m i n a t i o n . F i n a l l y , we 
awarded c l a i m a n t ' s a t t o r n e y o n e - h a l f o f t h e p e n a l t y assessed by t h e Referee's 
o r d e r . 

A l t h o u g h t h e Referee found t h a t t h e employer's u n i l a t e r a l t e r m i n a t i o n was 
u n r e a s o n a b l e , t h e Referee's " o r d e r " n e g l e c t e d t o e x p r e s s l y assess a p e n a l t y . 
I n s t e a d , as n o t e d above, t h e Referee " o r d e r e d " t h a t " c l a i m a n t ' s a t t o r n e y [ s i c ] 
be p a i d 25 p e r c e n t o f t h e l a t e p a i d and un p a i d t i m e l o s s . . . " I n l i g h t o f 
t h e R e f e r e e ' s r e a s o n i n g and our own f i n d i n g s , we conclu d e t h a t t h e aforemen
t i o n e d r e f e r e n c e was er r o n e o u s . To c o r r e c t t h i s m i s s t a t e m e n t , we make t h e f o l 
l o w i n g c o n c l u s i o n c o n c e r n i n g t h e p e n a l t y i s s u e . 

The employer i s assessed a p e n a l t y f o r i t s u n r e a s o n a b l e t e r m i n a t i o n o f 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y . T h i s p e n a l t y s h a l l be e q u a l t o 25 p e r 
c e n t o f t h e u n t i m e l y p a i d and un p a i d temporary d i s a b i l i t y b e n e f i t s f o u n d due as 
a r e s u l t o f o u r p r i o r o r d e r . T h i s p e n a l t y , which s h a l l be e q u a l l y d i v i d e d be
tween c l a i m a n t and her a t t o r n e y , s h a l l be p a i d by t h e employer t o c l a i m a n t and 
her a t t o r n e y . 

A c c o r d i n g l y , our A p r i l 29, 1992 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented and m o d i f i e d h e r e i n , we adhere t o and r e p u b l i s h o u r p r i o r o r d e r . 
The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MAURILIA PACHECO, Claimant 

WCB Case No. 91-01912 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r c h i r o p r a c t i c c a r e . On 
r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We v a c a t e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l S e r v i c e s — J u r i s d i c t i o n 

A t h r e s h o l d q u e s t i o n n o t r a i s e d by e i t h e r p a r t y i s whether, i n l i g h t o f 
t h e 1990 amendments t o t h e w o r k e r s ' compensation law, t h e Board has j u r i s d i c t i o n 
t o r e s o l v e t h i s d i s p u t e r e g a r d i n g m e d i c a l s e r v i c e s t h a t were a l l e g e d l y a d m i n i s 
t e r e d by an u n a u t h o r i z e d m e d i c a l s e r v i c e p r o v i d e r . S p e c i f i c a l l y , we must d e t e r 
mine w h e t h e r t h i s d i s p u t e i s s u b j e c t t o t h e r e s o l u t i o n p r o c e d u r e s e t f o r t h i n 
ORS 656.327, so t h a t o r i g i n a l j u r i s d i c t i o n over t h i s m a t t e r r e s t s w i t h t h e 
D i r e c t o r p u r s u a n t t o ORS 656.704(3). 

Subsequent t o t h e Referee's o r d e r , we have h e l d t h a t ORS 656.327 p r o v i d e s 
a p r o c e d u r e f o r t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d 
w o r k e r c o n c e r n i n g m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , 
i n e f f e c t u a l o r i n v i o l a t i o n o f [ a d m i n i s t r a t i v e ] r u l e s . " S t a n l e y Meyers, 43 Van 
N a t t a 2643 ( 1 9 9 1 ) . T h e r e f o r e , o r i g i n a l j u r i s d i c t i o n o v e r d i s p u t e s r e g a r d i n g t h e 
n e c e s s i t y o r re a s o n a b l e n e s s o f m e d i c a l s e r v i c e s now l i e s e x c l u s i v e l y w i t h t h e 
D i r e c t o r . I d . 

We r e c e n t l y a p p l i e d t h e Meyers r e a s o n i n g t o a d i s p u t e c o n c e r n i n g whether 
t r e a t m e n t had been p r o v i d e d by an a t t e n d i n g p h y s i c i a n . I n J u l i e M. Harper, 44 
Van N a t t a 820 ( 1 9 9 2 ) , we h e l d t h a t t h e Hearings D i v i s i o n l a c k e d o r i g i n a l j u r i s 
d i c t i o n t o c o n s i d e r a d i s p u t e r e g a r d i n g whether c h i r o p r a c t i c t r e a t m e n t had been 
approved by an " a t t e n d i n g p h y s i c i a n . " R e l y i n g on s e v e r a l D i r e c t o r r u l e s ad
d r e s s i n g t h e t e r m " a t t e n d i n g p h y s i c i a n " (OAR 436-10-005(1) and 4 3 6 - 1 0 - 0 0 5 ( 2 7 ) ) , 
we reasoned t h a t t h e p a r t i e s ' d i s p u t e p e r t a i n e d t o whether t h e d i s p u t e d c h i r o 
p r a c t i c t r e a t m e n t was " i n v i o l a t i o n o f t h e r u l e s r e g a r d i n g t h e p e r f o r m a n c e o f 
m e d i c a l s e r v i c e s " as s e t f o r t h i n ORS 656.327. 

Here, as i n Harper, t h e d i s p u t e p e r t a i n s t o whether c h i r o p r a c t i c t r e a t m e n t 
has been approved by an " a t t e n d i n g p h y s i c i a n . " " A t t e n d i n g p h y s i c i a n " and "non-
a t t e n d i n g p h y s i c i a n " a r e d e f i n e d i n t h e D i r e c t o r ' s r u l e s . See OAR 436-10-005(1); 
436-10-005(27). Consequently, i n accordance w i t h t h e Harper r a t i o n a l e , we con
c l u d e t h a t t h i s i s a d i s p u t e c o n c e r n i n g whether t h e t r e a t m e n t a t i s s u e i s " i n 
v i o l a t i o n o f t h e r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " Thus, 
o r i g i n a l j u r i s d i c t i o n f o r r e s o l u t i o n o f t h i s d i s p u t e r e s t s w i t h t h e D i r e c t o r 
under ORS 656.327. 

A c c o r d i n g l y , t h e Referee's o r d e r i s v a c a t e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d June 3, 1991 i s v a c a t e d . The Re f e r e e ' s $1,250 
a t t o r n e y f e e award i s v a c a t e d . 

May 15, 1992 C i t e as 44 Van N a t t a 1078 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LEONA J . CUNNINGHAM, Claimant 

WCB Case No. 90-22042 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
Paul L. Roess, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r 
w h i c h s e t a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s p a i n c e n t e r t r e a t m e n t . On 
r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We v a c a t e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f t h e l a s t 
s e n t e n c e . 

CONCLUSIONS OF LAW AND OPINION 

The employer argues t h a t c l a i m a n t ' s p a i n c e n t e r t r e a t m e n t c a n n o t be con
s i d e r e d c u r a t i v e , because she has been d e c l a r e d m e d i c a l l y s t a t i o n a r y and her 
c l a i m has been c l o s e d . We need n o t address t h e employer's c o n t e n t i o n , because 
we c o n c l u d e t h a t we l a c k j u r i s d i c t i o n over t h i s m e d i c a l s e r v i c e s d i s p u t e . 

The t h r e s h o l d i s s u e n o t r a i s e d by e i t h e r p a r t y i s w h e t h e r , i n l i g h t o f t h e 
1990 amendments t o t h e w o r k e r s ' compensation s t a t u t e s , t h i s forum has j u r i s d i c 
t i o n t o r e s o l v e t h i s d i s p u t e over m e d i c a l s e r v i c e s t h a t t h e employer contends 
a r e p a l l i a t i v e and, t h e r e f o r e , n o t compensable under ORS 656.245 and t h e r e l e 
v a n t a d m i n i s t r a t i v e r u l e s . We conclude t h a t o r i g i n a l j u r i s d i c t i o n o v e r t h i s 
d i s p u t e l i e s w i t h t h e D i r e c t o r and va c a t e t h e Referee's o r d e r . 

As a g e n e r a l m a t t e r , t h e Board, and t h u s our He a r i n g s D i v i s i o n , has j u r i s 
d i c t i o n o v e r m a t t e r s c o n c e r n i n g a c l a i m , which a r e d e f i n e d as t h o s e m a t t e r s i n 
w h i c h a c l a i m a n t ' s r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e o f , i s 
d i r e c t l y a t i s s u e . ORS 656.704( 3 ) ; ORS 656.726(2); see A s h l e y v. U n i v e r s i t y o f 
Oregon, 100 Or App 588 (1 9 9 0 ) . However, under t h e 1990 amendments t o t h e work
e r s ' c ompensation law, " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n c l u d e any d i s p u t e 
r e g a r d i n g m e d i c a l t r e a t m e n t o r fees " f o r which a r e s o l u t i o n p r o c e d u r e i s o t h e r 
w i s e p r o v i d e d " i n ORS Chapter 656. ORS 656.704(3). 

I n t h i s r e g a r d , ORS 656.327 p r o v i d e s , i n p a r t : 

" ( l ) ( a ) I f an i n j u r e d w orker, an i n s u r e r o r s e l f - i n s u r e d 
e mployer o r d i r e c t o r b e l i e v e s t h a t an i n j u r e d w orker i s r e c e i v i n g 
m e d i c a l t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r 
i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s 
and w i s hes r e v i e w o f t h e t r e a t m e n t by t h e d i r e c t o r , t h e i n j u r e d 
w o r k e r , i n s u r e r , s e l f - i n s u r e d employer s h a l l so n o t i f y t h e p a r t i e s 
and t h e d i r e c t o r . " 
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The p h r a s e " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s 
r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s " i s n o t s t a t u t o r i l y d e f i n e d and 
t h e scope o f i t s p l a i n meaning i s s i g n i f i c a n t . Thus, i n c o n s t r u i n g t h e p r o v i 
s i o n , we have r e l i e d on l e g i s l a t i v e h i s t o r y , which i n d i c a t e d t h a t t h e purpose o f 
ORS 656.327 was t o remove q u e s t i o n s c o n c e r n i n g t h e a p p r o p r i a t e n e s s o f m e d i c a l 
t r e a t m e n t f r o m t h e l i t i g a t i o n process and a l l o w such d e c i s i o n s t o be made by a 
p h y s i c i a n r a t h e r t h a n a r e f e r e e . See Mi n u t e s , I n t e r i m S p e c i a l Committee on 
Workers' Compensation, May 3, 1990, Tape 3, Side A a t 75. A c c o r d i n g l y , we have 
c o n c l u d e d t h a t ORS 656.327 p r o v i d e s a r e s o l u t i o n p r o c e d u r e f o r t h o s e m e d i c a l 
t r e a t m e n t d i s p u t e s t h a t a r e a p p r o p r i a t e f o r r e v i e w by a m e d i c a l p a n e l , such as 
t h e r e a s o n a b l e n e s s and n e c e s s i t y o f m e d i c a l t r e a t m e n t f o r a compensable c o n d i 
t i o n . See S t a n l e y Meyers, 43 Van N a t t a 2643 (1 9 9 1 ) . For t h e same r e a s o n , we 
have a l s o c o n c l u d e d t h a t ORS 656.327 does n o t govern m e d i c a l t r e a t m e n t d i s p u t e s 
t h a t p r i m a r i l y i n v o l v e l e g a l a n a l y s i s , such as t h e c a u s a l r e l a t i o n s h i p between 
t h e need f o r t h e t r e a t m e n t and t h e compensable i n j u r y . See M i c h a e l A. Jaquav, 
44 Van N a t t a 173 ( 1 9 9 2 ) . 

The d i s p u t e a t i s s u e here i n v o l v e s t h e q u e s t i o n o f whether c l a i m a n t ' s med
i c a l t r e a t m e n t s a r e p a l l i a t i v e , r a t h e r t h a n c u r a t i v e . I f f o u n d p a l l i a t i v e , such 
c a r e i s g e n e r a l l y n o t compensable w i t h o u t p r i o r a p p r o v a l f r o m t h e c a r r i e r o r 
D i r e c t o r . ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) . We r e c e n t l y h e l d t h a t such a d i s p u t e g e n e r a l l y 
c o n c e r n s t h e e f f e c t i v e n e s s and a p p r o p r i a t e n e s s o f t h e m e d i c a l t r e a t m e n t a t i s s u e 
and, t h e r e f o r e , t h e l e g i s l a t u r e i n t e n d e d t h a t t h e s e m a t t e r s be r e s o l v e d by a 
p h y s i c i a n , r a t h e r t h a n a r e f e r e e . Gladys M. Theodore, 44 Van N a t t a 905 (1 9 9 2 ) . 

A c c o r d i n g l y , because a procedure f o r r e s o l v i n g t h i s m e d i c a l t r e a t m e n t d i s 
p u t e i s o t h e r w i s e p r o v i d e d i n ORS 656.327, we h o l d t h a t o r i g i n a l j u r i s d i c t i o n 
l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . Consequently, because t h e d e n i a l d i d n o t 
r a i s e a m a t t e r c o n c e r n i n g a c l a i m w i t h i n t h e j u r i s d i c t i o n o f t h e H e a r i n g s D i v i 
s i o n , we v a c a t e t h e Referee's o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 2, 1991 i s v a c a t e d . The Refere e ' s $2,200 
a t t o r n e y f e e award i s v a c a t e d . 

May 28, 1992 C i t e as 44 Van N a t t a 1079 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SHEILA K. WAGNER, Claimant 

WCB Case No. 91-03143 
ORDER ON REVIEW 

B u r t , e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Brazeau and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r t h a t : (1) u p h e l d 
t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s r e q u e s t t o t r e a t w i t h an o u t - o f - s t a t e 
p h y s i c i a n ; and (2) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l i n s o f a r as i t d e n i e d her 
r e q u e s t f o r reimbursement f o r c o s t s a s s o c i a t e d w i t h t r e a t m e n t by an o u t - o f - s t a t e 
p h y s i c i a n . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and m e d i c a l s e r v i c e s . We 
v a c a t e t h e Refer e e ' s o r d e r and d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as supplemented. 
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C l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s m a t t e r on March 14, 1991; t h e h e a r i n g 
was h e l d on June 7, 1991. A t h e a r i n g , t h e i n s u r e r moved t o d i s m i s s f o r l a c k o f 
s u b j e c t m a t t e r j u r i s d i c t i o n . The Referee concluded t h a t she r e t a i n e d j u r i s d i c 
t i o n o v e r t h i s m e d i c a l s e r v i c e s d i s p u t e . However, on t h e m e r i t s , she f o u n d 
c l a i m a n t ' s o u t - o f - s t a t e m e d i c a l t r e a t m e n t n o t compensable. 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we not e t h a t c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r 
May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. A c c o r d i n g l y , we 
a n a l y z e t h i s m a t t e r under t h e Workers' Compensation A c t e f f e c t i v e J u l y 1, 1990. 
See Or Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2, s e c t i o n 5 4 ( 2 ) ; I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . 

M e d i c a l S e r v i c e s — J u r i s d i c t i o n 

On r e v i e w , t h e i n s u r e r does n o t renew i t s j u r i s d i c t i o n a l c h a l l e n g e . We 
c o n c l u d e , however, t h a t a t h r e s h o l d i s s u e f o r our r e v i e w i s w h e t h e r , i n l i g h t o f 
t h e 1990 amendments t o t h e w o r k e r s ' compensation law, t h e R e f e r e e had j u r i s d i c 
t i o n t o r e s o l v e t h i s m e d i c a l s e r v i c e s d i s p u t e . S p e c i f i c a l l y , we must d e t e r m i n e 
w h e t h e r t h i s d i s p u t e i s s u b j e c t t o t h e r e s o l u t i o n p r o c e d u r e s e t f o r t h i n ORS 
656.327. 

Subsequent t o t h e Referee's o r d e r , we h e l d t h a t ORS 656.327 p r o v i d e s a 
p r o c e d u r e f o r t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d 
w o r k e r c o n c e r n i n g m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , 
i n e f f e c t u a l o r i n v i o l a t i o n o f [ a d m i n i s t r a t i v e ] r u l e s . " S t a n l e y Meyers, 43 Van 
N a t t a 2643 ( 1 9 9 1 ) . T h e r e f o r e , o r i g i n a l j u r i s d i c t i o n o v e r d i s p u t e s r e g a r d i n g t h e 
n e c e s s i t y o r r e a s o n a b l e n e s s o f m e d i c a l s e r v i c e s now l i e s e x c l u s i v e l y w i t h t h e 
D i r e c t o r . I d . 

We r e c e n t l y a p p l i e d t h e Meyers r e a s o n i n g t o a d i s p u t e c o n c e r n i n g whether 
t r e a t m e n t had been p r o v i d e d by an " a t t e n d i n g p h y s i c i a n . " I n J u l i e M. Harper, 44 
Van N a t t a 820 ( 1 9 9 2 ) , we h e l d t h a t t h e Hearings D i v i s i o n l a c k s o r i g i n a l j u r i s 
d i c t i o n t o c o n s i d e r a d i s p u t e r e g a r d i n g whether c h i r o p r a c t i c t r e a t m e n t has been 
approved by an " a t t e n d i n g p h y s i c i a n . " R e l y i n g on s e v e r a l D i r e c t o r ' s r u l e s ad
d r e s s i n g t h e t e r m " a t t e n d i n g p h y s i c i a n " (OAR 436-10-005(1) and 4 3 6 - 1 0 - 0 0 5 ( 2 7 ) ) , 
we r e a s o n e d t h a t t h e p a r t i e s ' d i s p u t e p e r t a i n e d t o whether t h e t r e a t m e n t i n 
q u e s t i o n was " i n v i o l a t i o n o f t h e r u l e s r e g a r d i n g t h e p e r f o r m a n c e o f m e d i c a l 
s e r v i c e s " as s e t f o r t h i n ORS 656.327. 

Here, t h e d i s p u t e concerns whether Dr. Sims, c l a i m a n t ' s f a m i l y p h y s i c i a n , 
has a u t h o r i z e d Dr. Thoman, an o u t - o f - s t a t e p h y s i c i a n , t o p r o v i d e m e d i c a l s e r 
v i c e s t o c l a i m a n t . " A t t e n d i n g p h y s i c i a n " and " n o n - a t t e n d i n g p h y s i c i a n " a r e de
f i n e d i n t h e D i r e c t o r ' s r u l e s . See OAR 436-10-005(1); 436-10-005(27). Conse
q u e n t l y , c o n s i s t e n t w i t h Harper, we conclude t h a t t h i s i s a d i s p u t e c o n c e r n i n g 
w h e t h e r t h e t r e a t m e n t a t i s s u e i s " i n v i o l a t i o n o f t h e r u l e s r e g a r d i n g t h e p e r 
formance o f m e d i c a l s e r v i c e s . " Thus, t h e d i s p u t e i s n o t a " m a t t e r c o n c e r n i n g a 
c l a i m " o v e r w h i c h t h e H e a r i n g s D i v i s i o n has j u r i s d i c t i o n . R a t h e r , o r i g i n a l 
j u r i s d i c t i o n l i e s w i t h t h e D i r e c t o r . 

A c c o r d i n g l y , t h e Referee's o r d e r i s v a c a t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 26, 1991 i s v a c a t e d . C l a i m a n t ' s r e q u e s t 
f o r h e a r i n g i s d i s m i s s e d f o r l a c k o f s u b j e c t m a t t e r j u r i s d i c t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD A. MARTIN, Claimant 

WCB No. 91-18054 
ORDER OF ABATEMENT 

R i c k W. R o l l , C laimant A t t o r n e y 
T e r r a l l & A s s o c i a t e s , Defense A t t o r n e y s 

On A p r i l 20, 1992, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e ab o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f a s t a t e d sum, c l a i m a n t r e l e a s e d h i s r i g h t s t o f u t u r e w o r k e r s ' compen
s a t i o n b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r t h e compensable i n j u r y . As t h e 
d i s p o s i t i o n c o m p l i e d w i t h s t a t u t o r y r e q u i r e m e n t s and a p p l i c a b l e a d m i n i s t r a t i v e 
r u l e s , we approved t h e agreement on May 2 1 , 1992. 

On June 1, 1992, t h e Board r e c e i v e d a copy o f Referee H o w e l l ' s l e t t e r t o 
t h e p a r t i e s i n WCB Case No. 91-18054 i n f o r m i n g them t h a t , because a c l a i m d i s p o 
s i t i o n agreement r e l e a s i n g c l a i m a n t ' s r i g h t s t o a g g r a v a t i o n b e n e f i t s had been 
approved by t h e Board, no bona f i d e d i s p u t e e x i s t e d r e g a r d i n g c l a i m a n t ' s e n t i 
t l e m e n t t o a g g r a v a t i o n b e n e f i t s . Referee Howell's l e t t e r f u r t h e r s t a t e d t h a t he 
t h e r e f o r e d e c l i n e d t o approve t h e p a r t i e s ' D i s p u t e d S e t t l e m e n t Agreement, w h i c h 
p u r p o r t e d t o r e s o l v e a d i s p u t e as t o c l a i m a n t ' s e n t i t l e m e n t t o b e n e f i t s a r i s i n g 
f r o m an a g g r a v a t i o n o f h i s compensable i n j u r y . 

P u r s u a n t t o OAR 438-09-035, we may r e c o n s i d e r f i n a l o r d e r s under ORS 
656.236, p r o v i d e d t h a t t h e m o t i o n f o r r e c o n s i d e r a t i o n i s f i l e d w i t h i n 10 days o f 
m a i l i n g o f t h e f i n a l o r d e r . Here, we f i n d t h a t t h e Referee's l e t t e r was f i l e d 
w i t h t h e Board w i t h i n 10 days o f m a i l i n g o f our f i n a l o r d e r . Under t h e c i r c u m 
s t a n c e s , we t r e a t t h e l e t t e r as a r e q u e s t by t h e p a r t i e s t h a t we r e c o n s i d e r o ur 
f i n a l o r d e r a p p r o v i n g t h e c l a i m d i s p o s i t i o n agreement. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above-
r e f e r e n c e d Board o r d e r i s w i t h d r a w n and t h e p a r t i e s a r e r e q u e s t e d t o submi t 
t h e i r p o s i t i o n s r e g a r d i n g r e c o n s i d e r a t i o n w i t h i n 14 days o f t h i s o r d e r . There
a f t e r , we s h a l l t a k e t h i s m a t t e r under advisement. 

I T I S SO ORDERED. 

June 2, 1992 C i t e as 44 Van N a t t a 1081 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HAROLD F. SCHULTZ, Claimant 
Own Mo t i o n No. 92-0009M 

OWN MOTION ORDER ON RECONSIDERATION 
Margaret M. Ma g i n n i s , Claimant A t t o r n e y 

On A p r i l 27, 1992, we abated our March 27, 1992 Own M o t i o n Order t h a t de
n i e d reimbursement t o t h e employer from t h e Reopened Claims Reserve on t h e b a s i s 
t h a t we l a c k e d e v i d e n c e o f a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s compensable 
i n j u r y and h i s c u r r e n t r i g h t c a r p a l t u n n e l c o n d i t i o n . A f t e r f u r t h e r c o n s i d e r a 
t i o n o f t h e m a t t e r , we w i t h d r a w our p r i o r o r d e r and i s s u e t h e f o l l o w i n g o r d e r . 

The s e l f - i n s u r e d employer v o l u n t a r i l y reopened t h e a b o v e - r e f e r e n c e d c l a i m 
f o r a w o r s e n i n g o f c l a i m a n t ' s compensable s h o u l d e r , neck and low back i n j u r y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d on J u l y 22, 1988. The employer r e q u e s t s 
a u t h o r i z a t i o n f o r reimbursement from t h e Reopened Claims Reserve p u r s u a n t t o ORS 
656.625. 
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A f t e r we ab a t e d o ur Own M o t i o n Order, t h e Co u r t o f Appeals i s s u e d i t s 
d e c i s i o n i n SAIF v. Holmstrom 113 Or App 242 (1 9 9 2 ) . The c o u r t h e l d t h a t t h e 
Board l a c k s t h e a u t h o r i t y t o g r a n t o r deny reimbursement f r o m t h e Reserve. I d . 
A c c o r d i n g l y , we a r e un a b l e t o g r a n t t h e employer's r e q u e s t . " 

Inasmuch as we have no a u t h o r i t y t o g r a n t o r deny reimbursement f r o m t h e 
Reserve, we f i n d no b a s i s t o award an a t t o r n e y f e e t o c l a i m a n t ' s a t t o r n e y f o r 
o b t a i n i n g reimbursement f o r t h e employer. 

Our March 27, 1992 Own M o t i o n Order i s w i t h d r a w n . The p a r t i e s ' r i g h t s t o 
r e c o n s i d e r a t i o n and appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

June 3, 1992 C i t e as 44 Van N a t t a 1082 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
TODD N. HELLMAN, Claimant 
WCB Case No. 90-14077 

ORDER ON REVIEW 
F r a n c e s c o n i , e t a l . , C l a i m a n t A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Brazeau, M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s l e f t knee c o n d i t i o n c l a i m . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s r i g h t knee i n June 1987. Dr. P u z i s s , 
o r t h o p e d i c surgeon, f i r s t t r e a t e d c l a i m a n t on J u l y 3 1 , 1987 and p e r f o r m e d 
s u r g e r y i n August 1987 on c l a i m a n t ' s r i g h t knee. P u z i s s c o n t i n u e d t o t r e a t 
c l a i m a n t t h r o u g h A p r i l 1988. I n January 1989, Dr. Rusch, o r t h o p e d i c surgeon, 
became c l a i m a n t ' s t r e a t i n g p h y s i c i a n . (Ex. 49 - 2 ) . 

I n June 1989, c l a i m a n t began c o m p l a i n i n g o f p a i n i n h i s l e f t knee. (Ex. 
52A-1). Dr. Rusch i n i t i a l l y diagnosed s y n o v i t i s , ( i d . a t 3 ) , t h e n c o n c l u d e d 
t h a t c l a i m a n t had overuse syndrome, (Ex. 5 7 ) . Dr. P u z i s s , who c o n d u c t e d a f o l -
lowup e x a m i n a t i o n a t t h e r e q u e s t o f t h e i n s u r e r , a l s o d i a g n o s e d o v e r u s e s y n 
drome. (Ex. 5 6 - 4 ) . Dr. D u f f , o r t h o p e d i c surgeon, found t h a t t h e m e d i c a l e v i 
dence d i d " n o t s u p p o r t any s p e c i f i c d i a g n o s i s i n r e g a r d t o t h e l e f t knee" and 
t h a t t h e r i g h t knee i n j u r y was n o t t h e major c o n t r i b u t i n g cause o f t h e l e f t knee 
symptoms. (Ex. 6 0 - 3 ) . 

On June 27, 1990, t h e i n s u r e r d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t 
knee c o n d i t i o n on t h e b a s i s t h a t i t was n o t c a u s a l l y r e l a t e d t o h i s r i g h t knee 
i n j u r y . (Ex. 5 3 ) . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t f i r s t c h a l l e n g e s t h e Referee's c o n c l u s i o n t h a t he d i d n o t e s t a b 
l i s h a compensable c l a i m w i t h m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) r e q u i r e s t h a t a compensable i n j u r y be " e s t a b l i s h e d by m e d i c a l 
e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s [ . ] " I n o r d e r t o c a r r y t h i s b u rden, 
c l a i m a n t must o f f e r e v i d e n c e t h a t a p h y s i c i a n has examined him and d e t e r m i n e d 
t h a t he s u f f e r s f r o m a d i s a b i l i t y o r a p h y s i c a l c o n d i t i o n t h a t r e q u i r e s m e d i c a l 
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s e r v i c e s . Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . That d e t e r m i n a t i o n may
be based on p u r e l y o b j e c t i v e f a c t o r s , o r on t h e w orker's d e s c r i p t i o n o f t h e p a i n 
t h a t he i s e x p e r i e n c i n g , as l o n g as t h e p h y s i c i a n i n d i c a t e s t h a t t h e w o r k e r i n 
f a c t e x p e r i e n c e s symptoms and does n o t merely r e c i t e t h e w o r k e r ' s c o m p l a i n t s o f 
p a i n . ORS 6 5 6 . 0 0 5 ( 1 9 ) ; Suzanne Robertson, supra. 

Here, i n r e g a r d s t o h i s l e f t knee p a i n , c l a i m a n t was e v a l u a t e d by Drs. 
Barnhouse, M.D., Rusch, P u z i s s , and D u f f . Dr. Barnhouse di a g n o s e d " p r o b a b l e 
p a t e l l o f e m o r a l syndrome o f t h e l e f t knee." (Ex. 5 1 - 2 ) . He o r d e r e d an MRI o f 
t h e l e f t knee and a d v i s e d c l a i m a n t t o c o n t i n u e e x e r c i s i n g . ( I d . ) Dr. Rusch 
i n i t i a l l y d i a g n o s e d " l e f t knee p a i n , due t o s y n o v i t i s o f t h e l e f t knee." (Ex. 
52A-3). Rusch recommended a t r e a t m e n t program and r e l e a s e d c l a i m a n t f r o m work 
f o r one week. ( I d . ) Dr. P u z i s s diagnosed " m i l d over use syndrome," f i n d i n g 
t h a t c l a i m a n t ' s r i g h t knee p a i n caused him t o overuse h i s l e f t knee. (Ex. 56-4, 
5 ) . Rusch s u b s e q u e n t l y " a g r e e [ d ] w i t h Dr. Puziss t h a t i t i s p r i m a r i l y an o v e r 
use syndrome i n response t o e x c e s s i v e demands because o f h i s r i g h t knee." (Ex. 
57) . 

The r e p o r t s o f Barnhouse, Rusch and Puziss i n d i c a t e t h a t c l a i m a n t , i n 
f a c t , e x p e r i e n c e d t h e symptoms f o r which he was s e e k i n g t r e a t m e n t ; i n e v a l u a t i n g 
c l a i m a n t ' s l e f t knee symptoms, t h e p h y s i c i a n s p r o v i d e d d i agnoses and recommended 
t r e a t m e n t . T h e i r o p i n i o n s c o n s t i t u t e " o b j e c t i v e f i n d i n g s " under Suzanne 
R o b e r t s o n , s u p r a . Even Dr. D u f f , who c o u l d f i n d no " o b j e c t i v e m e d i c a l e v i d e n c e " 
t o " s u p p o r t any s p e c i f i c p a t h o l o g i c a l p r o c e s s , " (Ex. 6 0 - 3 ) , p r o v i d e s no i n d i c a 
t i o n t h a t c l a i m a n t does n o t e x p e r i e n c e l e f t knee symptoms, s i n c e he diagnoses 
" l e f t knee p a i n " and s t a t e s t h a t "some degree o f e a r l y p a t e l l o f e m o r a l change * * 
* may p o s s i b l y be somewhat symptomatic here." ( I d . ) 

C l a i m a n t n e x t c h a l l e n g e s t h e Referee's c o n c l u s i o n t h a t c l a i m a n t d i d n o t 
p r o v e t h a t h i s l e f t knee c o n d i t i o n i s a compensable consequence o f h i s r i g h t 
knee i n j u r y . 

Under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , "no i n j u r y o r d i s e a s e i s compensable as a con
sequence o f a compensable i n j u r y u n l e s s t h e compensable i n j u r y i s t h e major con
t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . " I n J u l i e K. G a s p e r i n o , 43 Van 
N a t t a 1151, 1153 ( 1 9 9 1 ) , we h e l d t h a t t h e "major c o n t r i b u t i n g cause" s t a n d a r d 
a p p l i e s t o " s e c o n d a r i l y c o n s e q u e n t i a l c o n d i t i o n s " w h i l e t h e " m a t e r i a l c o n t r i b u t 
i n g cause" s t a n d a r d remains t o prove " p r i m a r i l y c o n s e q u e n t i a l c o n d i t i o n s . " Be
cause c l a i m a n t a s s e r t s t h a t h i s l e f t knee c o n d i t i o n arose as a consequence o f 
t h e i n j u r y he s u s t a i n e d t o h i s r i g h t knee, as d i s t i n g u i s h e d f r o m r e s u l t i n g f r o m 
t h e a c c i d e n t , we f i n d t h a t c l a i m a n t ' s c o n d i t i o n p r o p e r l y i s c h a r a c t e r i z e d as a 
s e c o n d a r i l y c o n s e q u e n t i a l c o n d i t i o n . See i d . We, t h e r e f o r e , agree w i t h t h e 
R e f e r e e t h a t c l a i m a n t must pr o v e t h a t h i s r i g h t knee i n j u r y was t h e m a j o r con
t r i b u t i n g cause o f h i s l e f t knee c o n d i t i o n . 

The r e c o r d p r o v i d e s o p i n i o n s from Drs. Rusch, P u z i s s and D u f f r e g a r d i n g 
t h e cause o f c l a i m a n t ' s l e f t knee symptoms. Rusch i n i t i a l l y s t a t e d t h a t " t h e 
c a u s a t i v e f a c t o r s o f [ c l a i m a n t ' s ] l e f t knee p a i n have n o t been e s t a b l i s h e d . 
T h e r e f o r e , i t i s d i f f i c u l t t o d e t e r m i n e t h e 'major c o n t r i b u t i n g cause' o f 
[ c l a i m a n t ' s ] l e f t knee c o m p l a i n t s . " (Ex. 5 5 ) . P u z i s s , however, e x p l i c i t l y 
f o u n d t h a t t h e " r i g h t knee p r o b a b l y q u a l i f i e s as a 'major c o n t r i b u t i n g cause' t o 
t h e l e f t knee symptomotology ( s i c ) [ . ] " (Ex. 56-5). P u z i s s a l s o c o n c l u d e d t h a t 
c l a i m a n t w o u ld c o n t i n u e t o e x p e r i e n c e l e f t knee p a i n " i f he o v e r u s e s h i s l e f t 
knee due t o t h e r i g h t knee p a i n . " ( I d . ) . 

Rusch, a f t e r r e v i e w i n g P u z i s s ' r e p o r t , agreed t h a t c l a i m a n t was e x p e r i e n c 
i n g an o v e r u s e syndrome " i n response t o e x c e s s i v e demands because o f h i s r i g h t 
knee." (Ex. 5 7 ) . D u r i n g h i s d e p o s i t i o n , Rusch r e i t e r a t e d h i s o p i n i o n t h a t 
c l a i m a n t ' s symptoms were t h e r e s u l t o f an overuse o f h i s l e f t knee t o compensate 
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f o r p a i n i n h i s r i g h t knee, (Ex 61-15), e x p l a i n i n g t h a t , a t t h e t i m e he s u b m i t 
t e d E x h i b i t 55, he was i n t h e process o f d e t e r m i n i n g t h e e x a c t cause o f c l a i m 
a n t ' s symptoms, ( I d . a t 1 6 ) . Rusch f u r t h e r s t a t e d t h a t , because t h e d i a g n o s t i c 
t e s t r e s u l t s e l i m i n a t e d o t h e r p o s s i b l e causes except o veruse syndrome, and based 
on c l a i m a n t ' s h i s t o r y , he d e t e r m i n e d t h a t t h i s was t h e a p p r o p r i a t e d i a g n o s i s . 
( I d . a t 16, 1 9 ) . Rusch a l s o e x p l a i n e d how c l a i m a n t ' s r i g h t knee c o n d i t i o n would 
cause o v e r u s e o f t h e l e f t knee i n t h a t c l a i m a n t ' s r i g h t knee p a i n d ecreased h i s 
m o b i l i t y , t h u s weakening h i s l e f t knee muscles. ( I d . a t 2 1 ) . When c l a i m a n t was 
r e q u i r e d t o w a l k , however, t h e r e were i n c r e a s e d demands on h i s l e f t knee. ( I d . 
a t 21-22) . 

F i n a l l y , Dr. D u f f , a f t e r s e e i n g c l a i m a n t once d u r i n g an i n d e p e n d e n t medi
c a l e x a m i n a t i o n , s t a t e d t h a t " t h e r e i s n o t h i n g about [ c l a i m a n t ' s ] work a c t i v i 
t i e s [ d e m o n s t r a t i n g ] * * * t h a t h i s r i g h t knee problems c o n t r i b u t e i n anyway 
( s i c ) t o h i s l e f t knee symptoms. S p e c i f i c a l l y , t h e r i g h t knee i n j u r y o f June 8, 
1987 i s n o t t h e major c o n t r i b u t i n g cause o f [ c l a i m a n t ' s ] l e f t knee symptoms." 
(Ex. 6 0 - 3 ) . D u f f a l s o f o u n d t h a t , i n t h e year p r i o r t o t h e o n s e t o f l e f t knee 
symptoms, c l a i m a n t was p h y s i c a l l y i n a c t i v e , u s i n g c r u t c h e s and p e r f o r m i n g l i g h t 
d u t y work. (Ex. 61-38). D u f f , t h e r e f o r e , found i t u n l i k e l y t h a t i t was neces
s a r y f o r c l a i m a n t t o p u t w e i g h t on h i s l e f t knee. ( I d . ) 

When t h e m e d i c a l e v i d e n c e i s d i v i d e d , we g i v e g r e a t e r w e i g h t t o t h e con
c l u s i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons n o t t o do 
so. W e i l a n d v. SAIF, 64 Or App 801, 814 (19 8 3 ) . Here, we f i n d no p e r s u a s i v e 
reasons n o t t o g i v e g r e a t e r w e i g h t t o t h e o p i n i o n o f Dr. Rusch. A l t h o u g h Rusch 
i n i t i a l l y s t a t e d t h a t he c o u l d n o t s t a t e t h a t c l a i m a n t ' s r i g h t knee c o n d i t i o n 
was t h e m a j o r c o n t r i b u t i n g cause o f t h e l e f t knee symptoms, as e x p l a i n e d above, 
t h i s r e p o r t was s u b m i t t e d b e f o r e Rusch had examined and e l i m i n a t e d o t h e r p o s s i 
b l e causes o f c l a i m a n t ' s c o n d i t i o n . We, t h e r e f o r e , do n o t f i n d t h a t Rusch's 
e a r l i e r r e p o r t c o n t r a d i c t s h i s l a t e r o p i n i o n t h a t c l a i m a n t ' s symptoms were due 
t o o v e r u s e . 

F u r t h e r m o r e , m e d i c a l e v i d e n c e need n o t c o n s i s t o f a s p e c i f i c i n c a n t a t i o n 
o r mimic t h e s t a t u t o r y language i n o r d e r t o s a t i s f y c l a i m a n t ' s b u rden o f p r o o f 
c o n c e r n i n g c a u s a t i o n . L i b e r t y Northwest I n s . Corp. v. Cross, 109 Or App 109, 
112 ( 1 9 9 1 ) . A l t h o u g h Rusch never e x p l i c i t l y s t a t e s t h a t t h e major c o n t r i b u t i n g 
cause o f c l a i m a n t ' s l e f t knee symptoms i s h i s r i g h t knee c o n d i t i o n , t h e r e c o r d 
as a whole s u p p o r t s such an i n f e r e n c e . Rusch s t a t e d t h a t o v e r u s e syndrome was 
t h e cause o f c l a i m a n t ' s symptoms, based on c l a i m a n t ' s h i s t o r y and t h e e l i m i n a 
t i o n o f o t h e r p o s s i b l e causes. Rusch a l s o d e s c r i b e d how c l a i m a n t o v e r u s e d h i s 
l e f t knee. Moreover, Rusch's o p i n i o n i s s u p p o r t e d by t h e o p i n i o n o f c l a i m a n t ' s 
f o r m e r t r e a t i n g p h y s i c i a n , Dr. P u z i s s . 

I n c o n c l u s i o n , we f i n d t h a t t h e c l a i m i s e s t a b l i s h e d by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s and t h a t t h e o p i n i o n s o f Drs. Rusch and P u z i s s 
o u t w e i g h t h e o p i n i o n o f Dr. D u f f , t h u s p r o v i n g t h a t c l a i m a n t ' s r i g h t knee c o n d i 
t i o n was t h e m a j o r c o n t r i b u t i n g cause o f h i s l e f t knee symptoms. 

F i n a l l y , because c l a i m a n t p r e v a i l e d i n h i s r e v i e w t o t h e Board, c l a i m a n t 
i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e . ORS 656.386( 1 ) . A f t e r c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on 
r e v i e w i s $3,000, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e 
h e a r i n g r e c o r d and c l a i m a n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 
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The R e f e r e e ' s o r d e r d a t e d May 28, 1991 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
i s s e t a s i d e , and t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g 
t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s l e f t knee c o n d i t i o n , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r 
ney f e e o f $3,000, p a y a b l e by t h e i n s u r e r . 

Board C h a i r Neidig s p e c i a l l y concurring. 

The r e s u l t reached i n t h i s case i s c o r r e c t under Suzanne R o b e r t s o n , 43 Van 
N a t t a 1505 ( 1 9 9 1 ) , w h i c h I f e e l c o n s t r a i n e d t o f o l l o w under t h e p r i n c i p l e o f 
s t a r e d e c i s i s . However, I r e s p e c t f u l l y submit t h a t t h e r e s u l t i n t h i s case 
d e m o n s t r a t e s t h a t t h e Board's i n t e r p r e t a t i o n o f " o b j e c t i v e f i n d i n g s , " as d e f i n e d 
by R o b e r t s o n , has l e d t o an o v e r l y i n c l u s i v e s t a n d a r d under w h i c h any comment 
w r i t t e n by a p h y s i c i a n w i l l q u a l i f y . 

I n t h e p r e s e n t case, t h e c l a i m a n t has been diagnosed w i t h " s i g n i f i c a n t 
f u n c t i o n a l o v e r l a y " and f i x a t i o n w i t h h i s knee c o n d i t i o n . A d d i t i o n a l l y , a l 
t h o u g h Dr. Rusch, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , e v e n t u a l l y r u l e d o u t o t h e r 
causes o f h i s c o n d i t i o n and a r r i v e d a t a d i a g n o s i s o f overuse syndrome, he i n i 
t i a l l y was u n a b l e t o d e f i n e t h e cause o f t h e c l a i m a n t ' s knee symptoms. More im
p o r t a n t l y , Drs. Rusch, D u f f , and Puziss have a l l agreed t h a t t h e r e a r e no o b j e c 
t i v e f i n d i n g s o f impairment i n t h i s c l a i m a n t ' s case. 

Under t h e c i r c u m s t a n c e s , I b e l i e v e t h a t t h e c o n c l u s i o n t h a t a d i a g n o s i s o f 
l e f t knee p a i n c o n s t i t u t e s " o b j e c t i v e f i n d i n g s " as r e q u i r e d by ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) , i l l u s t r a t e s t h a t t h e Robertson d e c i s i o n has e f f e c t i v e l y t a k e n 
away any meaning f r o m t h e s t a t u t o r y r e q u i r e m e n t t h a t c l a i m a n t e s t a b l i s h an i n 
j u r y by " o b j e c t i v e f i n d i n g s . " 

I n c o n c l u s i o n , I would agree t h a t , i n a case i n w h i c h a c l a i m a n t demon
s t r a t e s measurable i m p a i r m e n t , he has e s t a b l i s h e d " o b j e c t i v e f i n d i n g s " s u f f i 
c i e n t t o e s t a b l i s h t h e t h r e s h o l d r e q u i r e m e n t f o r a compensable i n j u r y . However, 
t h e p r e s e n t case i n v o l v e s b o t h an absence o f measurable i m p a i r m e n t and a reason 
t o q u e s t i o n t h e c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s o f p a i n . T h e r e f o r e , a l t h o u g h I 
c oncur i n t h e r e s u l t , I n o t e t h a t t h e a p p l i c a t i o n o f R o bertson i n t h i s case 
i l l u s t r a t e s t h e p r o b l em w i t h t h e broad approach o f a c c e p t i n g such s u b j e c t i v e r e 
p o r t s as " o b j e c t i v e f i n d i n g s , " merely because a p h y s i c i a n has n o t e d t h e com
p l a i n t s o f p a i n i n a c h a r t n o t e . 
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I n t h e M a t t e r o f t h e Compensation o f 
HANAN G. ALI, Claimant 
WCB Case No. 91-00486 

ORDER ON REVIEW 
Rasmussen & Henry, Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee L i v e s l e y ' s o r d e r 
t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s r i g h t s h o u l d e r c a l c i f i c t e n d i n i 
t i s c o n d i t i o n . I n her b r i e f , c l a i m a n t contends t h a t t h e R e f e r e e e r r e d i n up
h o l d i n g t h e i n s u r e r ' s d e n i a l o f her a g g r a v a t i o n c l a i m f o r a r i g h t s h o u l d e r i n 
j u r y . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c u r r e n t r i g h t s h o u l d e r c o n d i t i o n was 
compensable. He f u r t h e r c o ncluded, however, t h a t c l a i m a n t had n o t e s t a b l i s h e d a 
compensable a g g r a v a t i o n . The t h r e s h o l d i s s u e i s , t h e r e f o r e , w h e t h e r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n , diagnosed as c a l c i f i c t e n d i n i t i s , i s compensable. I f i t i s 
compensable, t h e n we d e t e r m i n e whether c l a i m a n t has e s t a b l i s h e d a compensable 
w o r s e n i n g under ORS 656.273. L a r e t a C. Creasey, 43 Van N a t t a 1735 ( 1 9 9 1 ) . 

C o m p e n s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g as s e t f o r t h i n t h e R e f e r e e ' s o r d e r 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n t h i s case, t h e m e d i c a l e v i d e n c e e s t a b l i s h e d t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i s a r e s u l t o f her r i g h t s h o u l d e r i n j u r y and p r e e x i s t i n g r i g h t s h o u l 
der c a l c i f i c t e n d i n i t i s . Because t h e i n j u r y combined w i t h a p r e e x i s t i n g c o n d i 
t i o n t o cause a need f o r t r e a t m e n t and d i s a b i l i t y , t h e a p p r o p r i a t e s t a t u t e f o r 
d e t e r m i n i n g c o m p e n s a b i l i t y i s ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . Creasey, s u p r a . Under 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , c l a i m a n t must prove t h a t t h e compensable i n j u r y i s t h e 
maj o r c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r t r e a t m e n t . Bahman M. 
N a z a r i , 43 Van N a t t a 2368, 2370 (1991). We conclude t h a t c l a i m a n t has s u s t a i n e d 
t h i s b u r d e n . 

We agree w i t h t h e Referee t h a t c l a i m a n t ' s p r e e x i s t i n g c a l c i f i c t e n d i n i t i s 
was asymptomatic p r i o r t o t h e compensable i n j u r y . We f u r t h e r agree w i t h h i s r e 
l i a n c e on Dr. M a t t e r i ' s o p i n i o n t h a t t h e compensable i n j u r y r e n d e r e d c l a i m a n t ' s 
p r e e x i s t i n g c o n d i t i o n symptomatic. Moreover, we agree t h a t c l a i m a n t has e s t a b 
l i s h e d t h a t t h e compensable i n j u r y was and remains t h e major c o n t r i b u t i n g cause 
o f h e r c u r r e n t d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . See LaDonna F. Burk, 
44 Van N a t t a 781 ( 1 9 9 2 ) ; N a z a r i , supra. 

I n r e a c h i n g t h i s c o n c l u s i o n , we not e t h a t Dr. M a t t e r i d i d n o t q u a n t i f y t h e 
degree o f c a u s a t i o n i n terms o f "major c o n t r i b u t i n g cause." "Magic words," how
e v e r , a r e n o t r e q u i r e d . McClendon v. Nabisco Brands, 77 Or App 259 ( 1 9 8 6 ) . 
M a t t e r i c l e a r l y a t t r i b u t e d t h e onset o f c l a i m a n t ' s c a l c i f i c t e n d i n i t i s symptoms 
t o t h e compensable i n j u r y . He suggested no o t h e r cause f o r e i t h e r t h e o n s e t o f 
t h o s e symptoms o r t h e i r c o n t i n u a t i o n . Moreover, he d i d n o t o p i n e t h a t 
c l a i m a n t ' s c o n d i t i o n had reached a p o i n t t o which i t would have n a t u r a l l y p r o 
g r e s s e d i n t h e absence o f t h e compensable i n j u r y . Under t h e s e c i r c u m s t a n c e s , we 
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f i n d t h a t Dr. M a t t e r i ' s o p i n i o n i s s u f f i c i e n t t o e s t a b l i s h t h a t t h e compensable 
i n j u r y i s t h e m a j or c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t symptomatic c o n d i 
t i o n . 

F i n a l l y , we w i s h t o emphasize t h a t we are f i n d i n g c l a i m a n t ' s c u r r e n t r e 
s u l t a n t d i s a b i l i t y and m e d i c a l t r e a t m e n t compensable. T h i s i s n o t a d e t e r m i n a 
t i o n t h a t c l a i m a n t ' s c a l c i f i c t e n d i n i t i s i s i t s e l f compensable. R a t h e r , i t i s a 
c o n c l u s i o n t h a t c l a i m a n t ' s c u r r e n t d i s a b i l i t y and need f o r t r e a t m e n t i s a t t r i 
b u t a b l e t o her symptoms fr o m t h e p r e e x i s t i n g c a l c i f i c t e n d i n i t i s , t h e major 
cause o f w h i c h r e m a i n s , a t t h i s t i m e , t h e compensable i n j u r y . 

A g g r a v a t i o n 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g as s e t f o r t h i n t h e R e f e r e e ' s 
o r d e r . 

A t t o r n e y Fee/Board Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e com
p e n s a b i l i t y i s s u e i s $650, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e 
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 3, 1991 i s a f f i r m e d . For s e r v i c e s on r e v i e w 
c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed 
a t t o r n e y f e e o f $650, p a y a b l e by t h e i n s u r e r . 

June 4, 1992 C i t e as 44 Van N a t t a 1087 J1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE P. BALLOU, Claimant 
WCB Case No. 90-21265 

ORDER ON REVIEW 
W i l l i a m H. Skalak, C l a i m a n t A t t o r n e y 
Susan Ebner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e Podnar's 
o r d e r w h i c h s e t a s i d e i t s p a r t i a l d e n i a l s o f c l a i m a n t ' s c u r r e n t l e f t h i p avascu
l a r n e c r o s i s and f e m o r a l head c o n d i t i o n . A l t e r n a t i v e l y , SAIF r e q u e s t s remand 
f o r c o n s i d e r a t i o n o f a d d i t i o n a l m e d i c a l e v i d e n c e . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y and remand. We deny t h e remand m o t i o n and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 

The r e c o r d c l o s e d on J u l y 1 1 , 1991, f o l l o w i n g a h e a r i n g on F e b r u a r y 6, 
1991. D u r i n g t h e i n t e r i m , a d d i t i o n a l m e d i c a l e v i d e n c e was r e c e i v e d , i n c l u d i n g 
t h e d e p o s i t i o n o f Dr. Swanson t a k e n on February 28, 1991, l e t t e r r e p o r t s by Dr. 
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W o o l p e r t d a t e d May 28 and 29, 1991, and an o p i n i o n l e t t e r by Dr. Swanson d a t e d 
June 10, 1991. 

On September 20, 1991, c l a i m a n t was seen by Dr. Swanson f o r a r e p e a t e v a l 
u a t i o n o f h i s c o n d i t i o n . 

On November 1, 1991, SAIF f i l e d an Amended M o t i o n t o Remand w i t h t h e 
Board, s e e k i n g t o have t h e c h a r t n o t e o f c l a i m a n t ' s September 20, 1991 v i s i t 
w i t h Dr. Swanson a d m i t t e d i n t o e v i d e n c e . 

CONCLUSIONS OF LAW AND OPINION 

M o t i o n f o r Remand 

SAIF has f i l e d a M o t i o n f o r Remand f o r a d m i s s i o n o f a d d i t i o n a l m e d i c a l 
e v i d e n c e f r o m Dr. Swanson, c o n s i s t i n g o f a c h a r t n o t e d a t e d September 20, 1991. 
We deny t h e m o t i o n . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
c l e a r l y be shown t h a t m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) . 

Here, Dr. Swanson e v a l u a t e d c l a i m a n t ' s c o n d i t i o n i n an o f f i c e v i s i t on 
September 20, 1991, some 2 months a f t e r t h e r e c o r d c l o s e d . SAIF con t e n d s t h e 
c h a r t n o t e o f t h i s v i s i t s h o u l d be a d m i t t e d because o f Dr. Swanson's o p i n i o n r e 
g a r d i n g t h e c o l l a p s e o f t h e f e m o r a l head. However, t h e r e c o r d a l r e a d y c o n t a i n s 
an e x p l a n a t i o n by Dr. Swanson o f h i s o p i n i o n r e g a r d i n g t h e c o l l a p s e o f t h e 
f e m o r a l head, i n c l u d i n g s e v e r a l o p i n i o n l e t t e r s and a 51-page d e p o s i t i o n i n 
w h i c h SAIF's c o u n s e l had ample o p p o r t u n i t y t o cross-examine Dr. Swanson w i t h r e 
s p e c t t o h i s o p i n i o n . Thus, we f i n d t h a t t h e m e d i c a l e v i d e n c e SAIF seeks t o ad
m i t i s m e r e l y c u m u l a t i v e . We conclude t h a t t h e r e c o r d has been s u f f i c i e n t l y 
d e v e l o p e d so t h a t remand i s n o t w a r r a n t e d . 

Moreover, we f i n d t h a t t h e evidence c o u l d have been o b t a i n e d w i t h due 
d i l i g e n c e by t h e moving p a r t y p r i o r t o i t s s u b m i s s i o n t o t h e Board. F o l l o w i n g 
t h e F e b r u a r y 6, 1991 h e a r i n g , t h e r e c o r d remained open f o r r e c e i p t o f a d d i t i o n a l 
m e d i c a l e v i d e n c e u n t i l J u l y 1 1 , 1991, a p e r i o d o f over 5 months. D u r i n g t h i s 
t i m e , Dr. Swanson's d e p o s i t i o n was t a k e n i n February, and SAIF o b t a i n e d an a d d i 
t i o n a l , i n d e p e n d e n t m e d i c a l r e p o r t . Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t 
t h e e v i d e n c e SAIF seeks t o admit was o b t a i n a b l e w i t h due d i l i g e n c e . A c c o r d 
i n g l y , we deny t h e m o t i o n f o r remand. 

C o m p e n s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s compensable i n j u r y on December 9, 1988 
was t h e m a j o r c o n t r i b u t i n g cause o f t h e c o l l a p s e o f t h e necrosed l e f t f e m o r a l 
head w h i c h r e s u l t e d i n d i s a b i l i t y and t h e need f o r t r e a t m e n t . We agree w i t h t h e 
Re f e r e e ' s c o n c l u s i o n , and we supplement h i s r e a s o n i n g w i t h t h e f o l l o w i n g . 

Subsequent t o t h e Referee's o r d e r , we h e l d t h a t i n cases i n v o l v i n g p r e e x 
i s t i n g c o n d i t i o n s , whether a c l a i m i s compensable i s a t w o - p a r t t e s t . Bahman M. 
N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . F i r s t , c l a i m a n t must e s t a b l i s h t h a t she s u f 
f e r e d an a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e c o u r s e o f employment, w h i c h 
was a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r m e d i c a l t r e a t 
ment. See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. Wiedle, 43 Van N a t t a 855 ( 1 9 9 1 ) . Then, i f 
i t i s d e t e r m i n e d t h a t t h e r e i s a p r e e x i s t i n g c o n d i t i o n and t h a t t h e c o n d i t i o n 
combined w i t h t h e i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , 
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c l a i m a n t i s e n t i t l e d t o d i s a b i l i t y compensation and t r e a t m e n t o n l y t o t h e e x t e n t 
t h a t her i n j u r y remained t h e major c o n t r i b u t i n g cause o f her r e s u l t i n g d i s a b i l 
i t y . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; Bahman M. N a z a r i , supra. 

Because SAIF acc e p t e d c l a i m a n t ' s December 9, 1988 neck and low back s t r a i n 
as a compensable i n j u r y , we need not address whether c l a i m a n t has e s t a b l i s h e d a 
compensable i n j u r y under t h e f i r s t prong o f t h i s t w o - p a r t t e s t . However, as t o 
t h e second p r o n g o f t h e t e s t , we f i n d t h a t t h e cause o f c l a i m a n t ' s c u r r e n t d i s 
a b i l i t y i s a complex m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l o p i n i o n f o r i t s 
r e s o l u t i o n . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105 (1985). 

Here, t h e r e c o r d c o n t a i n s t h e o p i n i o n s o f Dr. Swanson, c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i s t ; Dr. W o o l p e r t , an o r t h o p e d i s t who conducted an i n d e p e n d e n t r e v i e w o f 
t h e m e d i c a l r e c o r d a t SAIF's r e q u e s t ; n e u r o l o g i s t Dr. Gancher and o r t h o p e d i s t 
Dr. G r i t z k a , b o t h o f t h e Western M e d i c a l C o n s u l t a n t s , who conducted an i n d e p e n 
d e n t m e d i c a l e x a m i n a t i o n a t SAIF's r e q u e s t ; and Dr. S t r u k e l , SAIF's i n - h o u s e 
m e d i c a l a d v i s o r . The Referee fo u n d , and t h e m e d i c a l r e p o r t s u n i f o r m l y e s t a b 
l i s h , t h a t c l a i m a n t ' s a v a s c u l a r n e c r o s i s o f t h e l e f t f e m o r a l head i s an i d i o 
p a t h i c c o n d i t i o n t h a t p r e e x i s t e d h i s compensable i n j u r y . 

The R e f e r e e f u r t h e r found t h a t t h e work i n j u r y i s t h e m a j or c o n t r i b u t i n g 
cause o f t h e c o l l a p s e o f t h e necrosed f e m o r a l head, w h i c h r e s u l t e d i n c l a i m a n t ' s 
d i s a b i l i t y and need f o r t r e a t m e n t . The o p i n i o n s o f Drs. Swanson and W o o l p e r t 
a r e i n c o n f l i c t w i t h t h i s f i n d i n g . 

N e i t h e r t h e Western M e d i c a l C o n s u l t a n t s nor Dr. S t r u k e l d i r e c t l y addressed 
t h i s i s s u e . Dr. Gancher o p i n e d t h a t c l a i m a n t ' s c u r r e n t low back c o m p l a i n t s a r e 
r e f e r r a b l e t o h i s l e f t h i p a s e p t i c n e c r o s i s , t h a t t h e i n d u s t r i a l i n j u r y i s n o t a 
c o n t r i b u t i n g f a c t o r t o h i s c u r r e n t c o n d i t i o n , and t h a t c l a i m a n t ' s symptoms a r e 
due t o h i s h i p p a t h o l o g y . (Ex. 16-3). We do n o t f i n d t h i s o p i n i o n p e r s u a s i v e , 
because Dr. Gancher had no x - r a y s t o a i d h i s d i a g n o s i s and d i s c u s s i o n , and h i s 
o p i n i o n does n o t f o c u s on t h e r e l e v a n t i s s u e s : whether t h e work i n j u r y was t h e 
m a j o r c o n t r i b u t i n g cause o f t h e c o l l a p s e o f t h e necrosed f e m o r a l head, and 
w h e t h e r t h a t c o n d i t i o n r e s u l t e d i n c l a i m a n t ' s d i s a b i l i t y and need f o r t r e a t m e n t . 

For s i m i l a r r e a sons, we a l s o do n o t r e l y on Dr. S t r u k e l ' s o p i n i o n . Dr. 
S t r u k e l ' s r e p o r t d i s c u s s e s t h e e t i o l o g y o f a v a s c u l a r n e c r o s i s i n g e n e r a l t e r m s , 
and c o n c l u d e s t h a t c l a i m a n t ' s work i n j u r y "would be w o e f u l l y i n a d e q u a t e t o cause 
a v a s c u l a r n e c r o s i s . " (Ex. 17-2). T h i s c o n c l u s i o n i s n o t i n d i s p u t e ; t h e medi
c a l e v i d e n c e i s i n agreement t h a t t h e work i n j u r y d i d n o t cause t h e a v a s c u l a r 
n e c r o s i s . However, Dr. S t r u k e l does not address t h e q u e s t i o n s o f whether t h e 
work i n j u r y c o n t r i b u t e d t o t h e c o l l a p s e o f necrosed bone, and whether t h e c o l 
l a p s e r e s u l t e d i n c l a i m a n t ' s d i s a b i l i t y and need f o r t r e a t m e n t . T h e r e f o r e , we 
do n o t r e l y on t h e o p i n i o n s o f Dr. S t r u k e l o r t h e Western M e d i c a l C o n s u l t a n t s . 

We now t u r n t o t h e o p i n i o n s o f Dr. Swanson and Dr. W o o l p e r t . Dr. Swanson 
o p i n e d t h a t c l a i m a n t ' s keg l i f t i n g i n c i d e n t o f December 9, 1988 was t h e m a j o r 
c o n t r i b u t i n g cause o f t h e onset o f t h e symptoms he e x p e r i e n c e d a f t e r t h a t d a t e 
f o r w h i c h he r e q u i r e d m e d i c a l t r e a t m e n t . (Exs. 18-42 t o 18-43). I t i s Dr. 
Swanson's o p i n i o n t h a t an MRI done on September 10, 1990 c o n f i r m s t h e c o l l a p s e 
o f t h e n e c r o t i c bone, w h i c h was caused by c l a i m a n t ' s work a c t i v i t y on December 
9, 1988, and w h i c h r e s u l t e d i n c l a i m a n t ' s need f o r m e d i c a l t r e a t m e n t . (See Exs. 
16B, 18-24, 18-35, 2 1 ) . Dr. Swanson agreed t h a t c l a i m a n t ' s work a c t i v i t y d i d 
n o t cause t h e u n d e r l y i n g a v a s c u l a r n e c r o s i s , b u t he o p i n e d t h a t t h e work a c t i v 
i t y d i d cause t h e c o l l a p s e o f t h e n e c r o t i c bone area on t h e day o f t h e i n j u r y . 
(Ex. 16B). 



1090 Dale P. B a l l o u , 44 Van N a t t a 1087 (1992) 

Dr. Swanson agreed t h a t t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t 
p r oblems i s t h e p r e e x i s t i n g a v a s c u l a r n e c r o s i s d i s e a s e . However, he f u r t h e r ex
p l a i n e d t h a t t h e a v a s c u l a r n e c r o s i s d i s e a s e can be t h o u g h t o f as a c o n t i n u u m : 
some e v e n t produces t h e dead bone, t h e n s u b s e q u e n t l y , i n most cases, t h e bone 
c o l l a p s e s , w h i c h i s u s u a l l y t h e i n c i t i n g event t h a t produces symptoms. (Ex. 18-
3 7 ) . Dr. Swanson fou n d t h e f o l l o w i n g t o be t h e most l o g i c a l and p r o b a b l e 
s c e n a r i o i n t h i s case: t h e b a l l o f c l a i m a n t ' s f e m o r a l head was i n t a c t u n t i l t h e 
k e g - c a r r y i n g i n c i d e n t , a t w h i c h t i m e t h e r e was a c o l l a p s e o f t h e bone, whether a 
m i c r o o r macro c o l l a p s e , so t h a t t h e b a l l was no l o n g e r i n t a c t ; f r o m t h a t t i m e 
on c l a i m a n t had problems. (Ex. 18-39). 

Dr. W o o l p e r t d i s a g r e e d t h a t t h e keg c a r r y i n g i n c i d e n t was t h e m a j or con
t r i b u t i n g cause o f t h e c o l l a p s e o f t h e necrosed bone; i n d e e d , he b e l i e v e d t h e 
work i n c i d e n t was n o t r e l a t e d a t a l l . (Ex. 19-3). Dr. W o o l p e r t i n t e r p r e t e d t h e 
MRI as showing d i s i n t e g r a t i o n o f t h e bone, r a t h e r t h a n c o l l a p s e , w h i c h he con
s i d e r e d t o be "due t o t h e u s u a l d i s i n t e g r a t i o n o f bone f r o m t h e i s c h e m i c 
causes." (Ex. 2 0 ) . Dr. Woolpert e x p l a i n e d t h a t he b e l i e v e s t h a t c o l l a p s e w i l l 
o c c u r r e g a r d l e s s o f trauma, and t h a t t h e work i n j u r y was n o t s i g n i f i c a n t w i t h 
r e s p e c t t o t h e h i p because o f t h e d e l a y i n symptoms and c l a i m a n t ' s m i n i m a l h i p 
c o m p l a i n t s a t t h e t i m e o f t h e i n j u r y . (Ex. 19-3). 

When m e d i c a l e v i d e n c e i s i n c o n f l i c t , we g e n e r a l l y g i v e g r e a t e r w e i g h t t o 
t h e c o n c l u s i o n s o f t h e t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons n o t t o do 
so. W e i l a n d v SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . A f t e r c o n s i d e r i n g SAIF's a r g u 
ments t o t h e c o n t r a r y , we f i n d no p e r s u a s i v e reason n o t t o d e f e r t o t h e t r e a t i n g 
p h y s i c i a n . The a r e a o f d i s p u t e comes down t o whether and t o what e x t e n t t h e keg 
l i f t i n g i n c i d e n t o f December 1988 p l a y e d a r o l e i n c l a i m a n t ' s subsequent need 
f o r t r e a t m e n t . We f i n d Dr. Swanson's o p i n i o n more p e r s u a s i v e because he has 
seen c l a i m a n t i n t r e a t m e n t s i n c e J u l y 1990, whereas Dr. W o o l p e r t has never exam
i n e d c l a i m a n t , and because Dr. Swanson p r o v i d e s a more t h o r o u g h and l o g i c a l ex
p l a n a t i o n o f t h e n a t u r e and onset o f c l a i m a n t ' s symptoms f r o m t h e t i m e o f t h e 
k e g - l i f t i n g i n c i d e n t i n December 1988, t a k i n g i n t o account c l a i m a n t ' s h i s t o r y o f 
o n g o i n g , i n t e r m i t t e n t low back-symptoms s i n c e t h a t t i m e . I n r e a c h i n g t h i s con
c l u s i o n , we n o t e t h a t Dr. Swanson was aware o f c l a i m a n t ' s r e c r e a t i o n a l b o w l i n g 
a c t i v i t y , and i n d i c a t e d he d i d n o t have a problem w i t h c l a i m a n t b o w l i n g , as he 
c o n s i d e r e d i t a r e l a t i v e l y b e n i g n a c t i v i t y . (Ex. 18-32). 

We c o n c l u d e , r e l y i n g on Dr. Swanson's o p i n i o n , t h a t t h e work i n j u r y o f 
December 1988 combined w i t h c l a i m a n t ' s p r e e x i s t i n g n e c r o s i s c o n d i t i o n and r e 
s u l t e d i n a c o l l a p s e o f n e c r o t i c bone i n t h e l e f t f e m o r a l head, w h i c h caused 
c l a i m a n t ' s d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . We f u r t h e r f i n d , a g a i n 
r e l y i n g on Dr. Swanson's o p i n i o n , t h a t t h e work i n j u r y was t h e m a j o r c o n t r i b u t 
i n g cause o f t h e r e s u l t a n t c o n d i t i o n , t h e c o l l a p s e o f t h e n e c r o t i c bone. Ac
c o r d i n g l y , we f i n d t h a t t h e compensable i n j u r y combined w i t h t h e p r e e x i s t i n g 
n e c r o s i s c o n d i t i o n , and t h a t t h e r e s u l t a n t c o n d i t i o n i s compensable because t h e 
compensable i n j u r y was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l i t y and 
need f o r m e d i c a l t r e a t m e n t . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

Because SAIF i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s a l l o w e d 
o r r e d u c e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o 
an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) , we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $1,250, t o be p a i d by SAIF. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f , response t o t h e 
M o t i o n f o r Remand, and s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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The R e f e r e e ' s o r d e r d a t e d August 1, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w , c l a i m a n t ' s c o u n s e l i s awarded $1,250, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

June 4, 1992 C i t e as 44 Van N a t t a 1091 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN L. LAW, Claimant 

WCB Case Nos. 91-00219 & 90-20445 
ORDER ON REVIEW 

A l l e r & M o r r i s o n , Claimant A t t o r n e y s 
G a i l M. Gage ( S a i f ) , Defense A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by t h e Board en banc. 

Cigna I n s u r a n c e Companies r e q u e s t r e v i e w o f Referee Mongrain's o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a low back c o n d i 
t i o n ; ( 2 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a low back c o n d i t i o n ; and (3) awarded a $2,500 a t t o r n e y f e e t o be p a i d by 
Cigna. On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y and a t t o r n e y f e e s . We a f f i r m 
i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . 

On September 2 1 , 1990, Cigna d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back 
s t r a i n on t h e b a s i s t h a t h i s c o n d i t i o n was an a g g r a v a t i o n o f h i s 1985 i n j u r y . 
(Ex. 4 3 ) . 

On December 10, 1990, SAIF d e n i e d b o t h r e s p o n s i b i l i t y and c o m p e n s a b i l i t y 
o f c l a i m a n t ' s c o n d i t i o n . (Ex. 4 8 ) . Because SAIF d e n i e d c o m p e n s a b i l i t y , an 
o r d e r d e s i g n a t i n g a p a y i n g agent under ORS 656.307 d i d n o t i s s u e . On t h e day o f 
h e a r i n g , SAIF w i t h d r e w i t s d e n i a l o f c o m p e n s a b i l i t y . The o n l y i s s u e r a i s e d and 
l i t i g a t e d a t h e a r i n g was a d e t e r m i n a t i o n o f t h e r e s p o n s i b l e c a r r i e r f o r c l a i m 
a n t ' s compensable c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s J u l y 12, 1990 work a c t i v i t y w i t h Cigna's 
i n s u r e d was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and need f o r s e r 
v i c e s . T h e r e f o r e , r e l y i n g on our o r d e r i n R i c a r d o Vasguez, 43 Van N a t t a 1678 
( 1 9 9 1 ) , t h e R e f e r e e concl u d e d t h a t r e s p o n s i b i l i t y s h i f t e d f r o m SAIF, t h e o r i g i 
n a l c a r r i e r , t o Cigna, t h e l a t e r c a r r i e r , s i n c e c l a i m a n t had s u s t a i n e d a "new 
compensable i n j u r y i n v o l v i n g t h e same c o n d i t i o n " under s e c t i o n 4 9 ( 1 ) o f t h e new 
law (now c o d i f i e d i n ORS 656.308). 

Cigna a s s e r t s t h a t t h i s case i s d i s t i n g u i s h a b l e f r o m Vasguez i n t h a t 
c l a i m a n t h e r e d i d n o t f u l l y r e c o v e r from t h e e f f e c t s o f h i s o r i g i n a l i n j u r y i n 
1985. Cigna contends t h a t , because t h e r e i s ev i d e n c e t h a t c l a i m a n t ' s 1990 i n 
j u r y w h i l e w o r k i n g f o r i t s i n s u r e d combined w i t h t h e p r e e x i s t i n g 1985 i n j u r y , we 
s h o u l d a p p l y ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . Cigna t h e r e f o r e a l l e g e s t h a t r e s p o n s i b i l i t y 
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remains w i t h SAIF u n l e s s SAIF proves t h a t t h e 1990 i n j u r y was t h e m a j o r con
t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

We r e c e n t l y r e j e c t e d a s i m i l a r argument i n R o s a l i e S. Drews, 44 Van N a t t a 
36 ( 1 9 9 2 ) . I n Drews, we h e l d t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s n o t a p p l i c a b l e i n t h e 
assignment o f r e s p o n s i b i l i t y c o n t e x t . We reasoned t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) 
o n l y d e t e r m i n e s c o m p e n s a b i l i t y o f f u r t h e r d i s a b i l i t y o r need f o r t r e a t m e n t once 
i n i t i a l c o m p e n s a b i l i t y i s f a v o r a b l y d e c i d e d ; r e s o l u t i o n o f such an i s s u e i s n o t 
r e l e v a n t t o t h e assignment o f r e s p o n s i b i l i t y . I d . a t 38; see a l s o Ronald L. 
Rushton, 44 Van N a t t a 124 ( 1 9 9 2 ) . I n accordance w i t h t h e Drews r a t i o n a l e , r e 
s p o n s i b i l i t y s h i f t s from t h e o r i g i n a l c a r r i e r i f t h e new compensable i n j u r y i s a 
m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need f o r t r e a t m e n t . The i n j u r y 
a l s o must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . 
See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 

F u r t h e r m o r e , we r e j e c t Cigna's c o n t e n t i o n t h a t a p r i o r , compensable i n j u r y 
c o n s t i t u t e s a " p r e e x i s t i n g d i s e a s e o r c o n d i t i o n " under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 
The language o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , p r o v i d e s t h a t i t s a p p l i c a b i l i t y i s c o n t i n 
g e n t on "a compensable i n j u r y c o m b i n [ i n g ] w i t h a p r e e x i s t i n g d i s e a s e o r c o n d i 
t i o n . " (Emphasis added). We i n t e r p r e t t h a t language as e v i d e n c i n g an i n t e n t t o 
l i m i t a c a r r i e r ' s l i a b i l i t y o n l y i n cases when a c l a i m a n t s u f f e r s f r o m a noncom-
p e n s a b l e p r e e x i s t i n g c o n d i t i o n t h a t combines w i t h a compensable i n j u r y . 

Moreover, t h e language o f ORS 656.308 a l s o s u p p o r t s our i n t e r p r e t a t i o n o f 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . ORS 656.308 p r o v i d e s t h a t , " [ w ] h e n a w o r k e r s u s t a i n s a 
compensable i n j u r y , t h e r e s p o n s i b l e employer s h a l l remain r e s p o n s i b l e f o r f u t u r e 
compensable m e d i c a l s e r v i c e s and d i s a b i l i t y " and, " [ i ] f a new compensable i n j u r y 
o c c u r s , a l l f u r t h e r compensable m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e 
same c o n d i t i o n s h a l l be processed as a new i n j u r y c l a i m by t h e subsequent em
p l o y e r . " T h i s language demonstrates an i n t e n t t o compensate a w o r k e r who sus
t a i n s a compensable i n j u r y , whether'"new" o r n o t . The i m p o r t a n c e o f c a t e g o r i z 
i n g t h e c l a i m a n t ' s c o n d i t i o n as a "new compensable i n j u r y " o n l y r e l a t e s t o 
assignment o f r e s p o n s i b i l i t y . 

C o n s t r u i n g a "compensable i n j u r y " under ORS 656.308 t o i n c l u d e a " p r e 
e x i s t i n g c o n d i t i o n " under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , however, would c o n t r a v e n e t h e 
i n t e n t o f ORS 656.308 t o p r o v i d e compensation f o r a w o r k e r who s u s t a i n s a "new 
compensable i n j u r y . " I n such cases, t h e l a t e r c a r r i e r would be a s s i g n e d r e s p o n 
s i b i l i t y b u t c o u l d t h e n a v o i d t h a t r e s p o n s i b i l i t y w i t h a p p l i c a t i o n o f ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . Such a r e s u l t would be i n d i r e c t c o n t r a v e n t i o n o f t h e i n t e n t 
o f ORS 656.308 t o a s s i g n r e s p o n s i b i l i t y and compensate a w o r k e r who s u s t a i n s a 
compensable i n j u r y . 

We t h e r e f o r e d e t e r m i n e t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s n o t a p p l i c a b l e when a 
c l a i m a n t s u s t a i n s a compensable i n j u r y f o l l o w e d by a n o t h e r compensable i n j u r y 
i n v o l v i n g t h e same c o n d i t i o n . Consequently, i f a worker s u s t a i n s a "new com
p e n s a b l e i n j u r y " and r e s p o n s i b i l i t y s h i f t s t o a l a t e r c a r r i e r , t h a t c a r r i e r i s 
r e s p o n s i b l e f o r p r o c e s s i n g c l a i m s f o r m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g 
t h a t c o n d i t i o n and cannot a v o i d f u t u r e r e s p o n s i b i l i t y f o r t h o s e b e n e f i t s on t h e 
b a s i s t h a t a p r i o r compensable c o n d i t i o n i s t h e major c o n t r i b u t i n g cause o f t h a t 
c o n d i t i o n . Only when a worker s u f f e r s from a noncompensable p r e e x i s t i n g c o n d i 
t i o n , and t h a t noncompensable p r e e x i s t i n g c o n d i t i o n combines w i t h t h e "new com
p e n s a b l e i n j u r y , " i s i t p o s s i b l e t h a t t h e c a r r i e r ' s l i a b i l i t y may be l i m i t e d by 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

Here, we agree w i t h t h e Referee t h a t t h e m e d i c a l e v i d e n c e p r o v e d t h a t 
c l a i m a n t ' s work w i t h Cigna's i n s u r e d m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t con
d i t i o n and, t h e r e f o r e , c l a i m a n t s u s t a i n e d a "new compensable i n j u r y . " Because 
we a l s o r e j e c t Cigna's r e q u e s t t o disavow our o r d e r i n Vasguez, we c o n c l u d e t h a t 
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r e s p o n s i b i l i t y s h i f t s t o Cigna. Fur t h e r m o r e , Cigna's l i a b i l i t y f o r c l a i m a n t ' s 
c o n d i t i o n i n s o f a r as t h a t c o n d i t i o n r e l a t e s t o SAIF's i n j u r y i s n o t l i m i t e d by 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

A t t o r n e y Fees a t H e a r i n g 

Cigna n e x t contends t h a t t h e Referee e r r e d i n awarding a f e e t o c l a i m a n t ' s 
a t t o r n e y p a y a b l e by Cigna r a t h e r t h a n SAIF. Cigna a s s e r t s t h a t , p u r s u a n t t o 
Karen J. B a t e s , 39 Van N a t t a 42 ( 1 9 8 7 ) , r e v ' d on o t h e r grounds SAIF v. Bates, 94 
Or App 666 ( 1 9 8 9 ) , SAIF s h o u l d be o r d e r e d t o pay c l a i m a n t ' s a t t o r n e y f e e . For 
t h e reasons t h a t f o l l o w , we agree t h a t c l a i m a n t i s e n t i t l e d t o an assessed f e e 
p a y a b l e by SAIF. I n a d d i t i o n , we conclude t h a t c l a i m a n t i s e n t i t l e d t o an 
approved f e e , p a y a b l e by Cigna, o u t o f c l a i m a n t ' s award o f compensation. 

The d i s p o s i t i v e s t a t u t e i n t h i s r e g a r d i s ORS 656.386, w h i c h p r o v i d e s : 

" ( 1 ) I n a l l cases i n v o l v i n g a c c i d e n t a l i n j u r i e s where a 
c l a i m a n t f i n a l l y p r e v a i l s i n an appeal t o t h e C o u r t o f Appeals o r 
p e t i t i o n f o r r e v i e w t o t h e Supreme Court f r o m an o r d e r o r d e c i s i o n 
d e n y i n g t h e c l a i m f o r compensation, t h e c o u r t s h a l l a l l o w a r e a s o n 
a b l e a t t o r n e y f e e t o t h e c l a i m a n t ' s a t t o r n e y . I n such r e j e c t e d 
cases where t h e c l a i m a n t p r e v a i l s f i n a l l y i n a h e a r i n g b e f o r e t h e 
r e f e r e e o r i n a r e v i e w by t h e board i t s e l f , t h e n t h e r e f e r e e o r 
b o a r d s h a l l a l l o w a r e a s o n a b l e a t t o r n e y f e e . I f an a t t o r n e y i s i n 
s t r u m e n t a l i n o b t a i n i n g compensation f o r a c l a i m a n t and a h e a r i n g by 
t h e r e f e r e e i s n o t h e l d , a r e a s o n a b l e a t t o r n e y f e e s h a l l be a l l o w e d . 
A t t o r n e y f e e s p r o v i d e d f o r i n t h i s s e c t i o n s h a l l be p a i d by t h e i n 
s u r e r o r s e l f - i n s u r e d employer. 

" ( 2 ) I n a l l o t h e r cases a t t o r n e y fees s h a l l c o n t i n u e t o be 
p a i d f r o m t h e c l a i m a n t ' s award o f compensation e x c e p t as o t h e r w i s e 
p r o v i d e d i n ORS 656.382." 

Here, c o m p e n s a b i l i t y was i n i t i a l l y a t i s s u e as a r e s u l t o f SAIF's December 
10, 1990 d e n i a l . However, f o l l o w i n g SAIF's p r e h e a r i n g c o m p e n s a b i l i t y c o n c e s s i o n 
(Cigna had d e n i e d o n l y r e s p o n s i b i l i t y ) , t h e o n l y i s s u e r a i s e d and l i t i g a t e d a t 
h e a r i n g i n v o l v e d w h i c h c a r r i e r was r e s p o n s i b l e f o r p r o v i d i n g b e n e f i t s . ( T r . 3-
4 ) . I n t h i s r e g a r d , SAIF's c o u n s e l s t a t e d a t h e a r i n g t h a t " r e s p o n s i b i l i t y i s 
t h e o n l y c o n d i t i o n — i s s u e a t t h i s t i m e so i t would be between SAIF C o r p o r a t i o n 
and Cigna. C o m p e n s a b i l i t y i s no l o n g e r a t i s s u e . " ( T r . 4 ) . Counsel f o r Cigna 
a g r e e d w i t h SAIF's c o u n s e l ' s s t a t e m e n t . T h e r e f o r e , t h e r e was no q u e s t i o n b u t 
t h a t c l a i m a n t would r e c e i v e compensation. The o n l y i s s u e l i t i g a t e d was w h i c h 
c a r r i e r w o u l d be r e s p o n s i b l e f o r p r o v i d i n g t h a t compensation. C l a i m a n t ' s coun
s e l t o o k no p o s i t i o n as t o which c a r r i e r was r e s p o n s i b l e , s t a t i n g " t h a t ' s more 
a p p r o p r i a t e t o be advocated between t h e two employers." ( T r . 3 ) . Under t h e s e 
c i r c u m s t a n c e s , ORS 656.386(1) does n o t a u t h o r i z e t h e award o f a f e e f o r s e r v i c e s 
a t t h e h e a r i n g . See Petshow v. Farm Bureau I n s . Co., 76 Or App 563 ( 1 9 8 5 ) , r e v 
den 300 Or 722 ( 1 9 8 6 ) . However, ORS 656.386(1), as amended i n 1991, does p r o 
v i d e f o r a f e e f o r c l a i m a n t ' s c o u n s e l ' s p r e h e a r i n g s e r v i c e s r e s u l t i n g i n SAIF's 
r e s c i s s i o n o f i t s c o m p e n s a b i l i t y d e n i a l . See Jones v. OSCI, 108 Or App 230 
( 1 9 9 1 ) . We f i r s t d i s c u s s c l a i m a n t ' s e n t i t l e m e n t t o an assessed f e e f o r s e r v i c e s 
a t h e a r i n g . 

I n Petshow, su p r a , t h e c a r r i e r s conceded t h a t t h e c l a i m was compensable. 
T h e r e f o r e , t h e i s s u e was whether c l a i m a n t was e n t i t l e d t o an assessed a t t o r n e y 
f e e f o r l i t i g a t i n g t h e i s s u e o f r e s p o n s i b i l i t y between c a r r i e r s . C l a i m a n t ' s 
c o u n s e l asked some q u e s t i o n s r e l e v a n t t o t h e r e s p o n s i b i l i t y i s s u e ; however 
c l a i m a n t d i d n o t t a k e a p o s i t i o n as t o which i n s u r e r was r e s p o n s i b l e . Under 



John L. Law, 44 Van N a t t a 1091 (1992) 1094 

t h e s e c i r c u m s t a n c e s , t h e c o u r t h e l d t h a t ORS 656.386(1) d i d n o t a l l o w f o r t h e 
award o f an assessed a t t o r n e y f e e . The c o u r t reasoned t h a t : 

" [ a ] l t h o u g h i t i s l i t e r a l l y t r u e t h a t c l a i m a n t u l t i m a t e l y p r e 
v a i l e d on a d e n i e d c l a i m , he i s n o t e n t i t l e d t o a t t o r n e y f e e s f o r 
o v e r c o m i n g t h a t d e n i a l . When, as her e , t h e i n s u r e r s concede com
p e n s a b i l i t y and o n l y deny t h e c l a i m on t h e b a s i s o f r e s p o n s i b i l i t y , 
t h e c l a i m a n t w i l l always p r e v a i l on one o f t h e d e n i e d c l a i m s . " 

I n r e a c h i n g i t s d e c i s i o n , t h e c o u r t d i s t i n g u i s h e d two p r i o r cases where 
c a r r i e r s t o o k a p o s i t i o n w h i c h t h r e a t e n e d t h e c l a i m a n t ' s r i g h t t o compensation. 
I n Hanna v. McGrew Bros. S a w m i l l , 44 Or App 189, m o d i f i e d 45 Or App 757 ( 1 9 8 0 ) , 
t h e c l a i m a n t was r e q u i r e d t o appear a t t h e h e a r i n g t o c o n t e s t t h e i n s u r e r ' s con
t e n t i o n t h a t h i s c l a i m was n o t e n f o r c e a b l e , because he had n o t a p p e a l e d t h a t i n 
s u r e r ' s d e n i a l . I n Nat. Farm I n s . v. S c o f i e l d , 56 Or App 130 ( 1 9 8 2 ) , t h e i n 
s u r e r c ontended t h a t c l a i m a n t ' s c l a i m was b a r r e d by h i s f a i l u r e t o f i l e i t 
t i m e l y o r because he had n o t proven a compensable a g g r a v a t i o n . The Petshow 
c o u r t n o t e d t h a t an ORS 656.386(1) f e e was a p p r o p r i a t e i n b o t h cases "because 
t h e c l a i m a n t s were r e q u i r e d t o appear t o p r o t e c t t h e i r r i g h t s t o compensation." 
Petshow, 76 Or App a t 570. 

S i n c e Petshow, t h e c o u r t has r e i t e r a t e d on a number o f o c c a s i o n s t h a t a 
f e e p u r s u a n t t o ORS 656.386(1) i s o n l y p r o p e r where c l a i m a n t ' s e n t i t l e m e n t t o 
compensation i s a t r i s k . 1 I n D i l w o r t h v. Weyerhaeuser Co., 95 Or App 85, r e v 
den 307 Or 658 ( 1 9 8 9 ) , c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s was a t r i s k based on 
Weyerhaeuser's c r o s s - r e q u e s t f o r Board r e v i e w . C i t i n g Petshow, t h e c o u r t con
c l u d e d t h a t an assessed f e e was p r o p e r g i v e n t h a t c l a i m a n t ' s a t t o r n e y 
" j u s t i f i a b l y and a c t i v e l y p a r t i c i p a t e d i n t h e p r o c e e d i n g b e f o r e t h e Board." 

S u b s e q u e n t l y , i n Howard v. W i l l a m e t t e P o u l t r y , 101 Or App 584, (1990) t h e 
i s s u e was w h e t h e r c l a i m a n t was e n t i t l e d t o an assessed f e e on Board r e v i e w where 
t h e o n l y i s s u e was r e s p o n s i b i l i t y . There, c l a i m a n t a c t i v e l y p a r t i c i p a t e d on 
Board r e v i e w , a r g u i n g t h a t t h e Referee s h o u l d be r e v e r s e d and t h e i n s u r e r w i t h 
t h e h i g h e r t e m p o r a r y d i s a b i l i t y b e n e f i t s s h o u l d be f o u n d r e s p o n s i b l e . N e v e r t h e 
l e s s , d e s p i t e c l a i m a n t ' s o b v i o u s i n t e r e s t i n t h e outcome o f t h e r e s p o n s i b i l i t y 
d e t e r m i n a t i o n , t h e c o u r t concluded t h a t no f e e was due under e i t h e r ORS 
656.382(2) o r 6 5 6 . 3 8 6 ( 1 ) . W i t h r e g a r d t o an ORS 656.386(1) f e e , t h e c o u r t 
s t a t e d : 

1 The d i s s e n t a t t e m p t s t o d i s t i n g u i s h t h e caselaw on t h e b a s i s o f t h e 
p r esence i n t h o s e cases and t h e absence i n t h i s case o f an ORS 656.307 o r d e r . 
However, t h e e x i s t e n c e o r n o n e x i s t e n c e o f an ORS 656.307 o r d e r does n o t d e t e r 
mine w h e t h e r c l a i m a n t ' s e n t i t l e m e n t t o compensation i s a t r i s k . R a t h e r , i t i s 
t h e d e f e n s e s r a i s e d by t h e c a r r i e r s t h a t d e t e r m i n e t h e r i s k t o c l a i m a n t ' s bene
f i t s . Here, SAIF i n i t i a l l y r a i s e d a defense t h a t p u t c l a i m a n t ' s c ompensation a t 
r i s k and c l a i m a n t i s e n t i t l e d t o a c a r r i e r - p a i d f e e f o r p r e v a i l i n g o v e r t h a t 
c h a l l e n g e . However, by t h e t i m e o f h e a r i n g , n e i t h e r c a r r i e r r a i s e d a d e f e n s e 
w h i c h p u t c l a i m a n t ' s e n t i t l e m e n t t o compensation a t r i s k ; i n s t e a d b o t h c a r r i e r s 
m e r e l y p o i n t e d t o one a n o t h e r as t h e p a r t y r e s p o n s i b l e f o r p a y i n g c l a i m a n t h i s 
u n c o n t e s t e d b e n e f i t s . As r e f l e c t e d by t h e h e a r i n g r e c o r d , c l a i m a n t was a nomi
n a l p a r t y t o t h a t d e t e r m i n a t i o n . Cf. Karen J. Bates. 39 Van N a t t a 42 ( 1 9 8 7 ) , 
r e v ' d on o t h e r grounds SAIF v. Bates, 94 Or App 666 (1989) ( c h a l l e n g e by one 
c a r r i e r t o t i m e l i n e s s o f c l a i m p l a c e d c l a i m a n t ' s e n t i t l e m e n t t o c ompensation a t 
r i s k b o t h a t h e a r i n g and on Board r e v i e w ) . S i m i l a r l y , a c l a i m a n t ' s e n t i t l e m e n t 
t o c ompensation may be a t r i s k where a ".307" o r d e r has p r e v i o u s l y i s s u e d , as 
was t h e case i n b o t h Hanna v. McGrew Bros. S a w m i l l , s u p r a , and Nat. Farm I n s . v. 
S c o f i e l d , s u p r a . 
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" I n SAIF v. Phipps, 85 Or 436, 737 P2d 131 ( 1 9 8 7 ) , we a l l o w e d 
a t t o r n e y f e e s under ORS 656.386 f o r s e r v i c e s b e f o r e t h e Board. The 
i s s u e was w h i c h i n s u r e r was r e s p o n s i b l e . The c l a i m a n t t o o k a p o s i 
t i o n b e f o r e t h e Board on r e s p o n s i b i l i t y t h a t would have r e s u l t e d i n 
i n c r e a s e d t i m e l o s s b e n e f i t s . Phipps, however, does n o t r e f e r t o 
S h o u l d e r s v. SAIF, supra, and p r e d a t e s S h o r t v. SAIF, s u p r a , 305 Or 
a t 545, w h i c h makes i t c l e a r t h a t whether a c l a i m a n t i s e n t i t l e d t o 
an award o f a t t o r n e y fees under ORS 656.386(1) does n o t depend on 
t h e amount o f compensation t h a t c l a i m a n t may r e c e i v e . See a l s o 
Petshow v. Farm Bureau I n s . Co., 76 Or App 563, 710 P2d 781 ( 1 9 8 5 ) , 
r e v den 300 Or 722 ( 1 9 8 6 ) . " I d . a t 587, f t n t 4 ( 1 9 9 0 ) . 

P h i p p s , c i t e d i n t h e c o u r t ' s f o o t n o t e i n Howard, su p r a , was o v e r r u l e d by 
t h e c o u r t i n Mercer I n d u s t r i e s v. Rose, 100 Or App 2 52, m o d i f i e d on r e c o n 103 Or 
96 ( 1 9 9 0 ) . I n Mercer, b o t h c a r r i e r s agreed t h a t c l a i m a n t was e n t i t l e d t o com
p e n s a t i o n b u t d i s p u t e d w h i c h was r e s p o n s i b l e f o r h i s p r e s e n t c o n d i t i o n . The 
Board d e c l i n e d t o award an e m p l o y e r - p a i d a t t o r n e y f e e on t h e r e s p o n s i b i l i t y 
i s s u e . I n i t i a l l y , t h e c o u r t r e v e r s e d on t h e a t t o r n e y f e e i s s u e and remanded t h e 
m a t t e r t o us t o d e t e r m i n e whether c l a i m a n t ' s a t t o r n e y ' s p a r t i c i p a t i o n c o n s t i 
t u t e d " a c t i v e l i t i g a t i o n . " However, on r e c o n s i d e r a t i o n , t h e c o u r t h e l d t h a t , 
where e n t i t l e m e n t t o r e c e i v e compensation i s r e s o l v e d b e f o r e t h e h e a r i n g , no f e e 
may be awarded under ORS 656.386(1), because c l a i m a n t d i d n o t seek r e v i e w f r o m 
an o r d e r d e n y i n g compensation. See a l s o Davis v. Aetna C a s u a l t y Co., 102 Or App 
132, 137, f t n t 5 ( 1 9 9 0 ) . 

A c c o r d i n g l y , c l a i m a n t ' s e n t i t l e m e n t t o an assessed a t t o r n e y f e e under ORS 
6 5 6 . 3 8 6 ( 1 ) , f o r s e r v i c e s a t h e a r i n g , depends on whether c o m p e n s a b i l i t y o f t h e 
c l a i m r emains a t i s s u e . Where c o m p e n s a b i l i t y i s no l o n g e r c o n t e s t e d a t h e a r i n g 
by t h e c a r r i e r s , no f e e may be awarded under ORS 656.386(1) f o r s e r v i c e s a t 
h e a r i n g . Moreover, t h e c o u r t o p i n i o n s do n o t depend on whether t h e D i r e c t o r has 
i s s u e d an ORS 656.307 o r d e r d e s i g n a t i n g a p a y i n g agent p e n d i n g r e s o l u t i o n o f t h e 
r e s p o n s i b i l i t y i s s u e . To t h e c o n t r a r y , t h e d e t e r m i n a t i v e i n q u i r y i s whether 
c o m p e n s a b i l i t y i s c o n t e s t e d . Where i t i s n o t c o n t e s t e d , and t h e o n l y i s s u e i s 
r e s p o n s i b i l i t y f o r payment o f t h e compensation, no f e e i s p r o p e r under ORS 
6 5 6 . 3 8 6 ( 1 ) . Here, c l a i m a n t ' s e n t i t l e m e n t t o compensation was n o t a t r i s k a t 
h e a r i n g ; t h e r e f o r e , no f e e f o r s e r v i c e s a t h e a r i n g may be awarded. 

However, i n 1991, t h e l e g i s l a t u r e amended ORS 656.386(1) t o a l l o w f o r t h e 
award o f a c a r r i e r - p a i d a t t o r n e y f e e even where c l a i m a n t has n o t f i n a l l y p r e 
v a i l e d a t a h e a r i n g on a d e n i e d c l a i m f o r compensation so l o n g as c l a i m a n t ' s 
a t t o r n e y i s " i n s t r u m e n t a l i n o b t a i n i n g compensation f o r a c l a i m a n t . " Here, as a 
r e s u l t o f SAIF's p r e h e a r i n g c o m p e n s a b i l i t y c o n c e s s i o n , c l a i m a n t ' s e n t i t l e m e n t t o 
c o mpensation was a s s u r e d . Moreover, t h e r e c o r d i s c l e a r t h a t c l a i m a n t ' s c o u n s e l 
was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t t h r o u g h r e s c i s s i o n o f 
SAIF's d e n i a l o f c o m p e n s a b i l i t y . T h e r e f o r e , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o 
an assessed f e e f o r h i s p r e h e a r i n g s e r v i c e s . 

Here, we f i n d t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e i n 
t h e amount o f $1,500, p a y a b l e by SAIF, p u r s u a n t t o amended ORS 6 5 6 . 3 8 6 ( 1 ) . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have c o n s i d e r e d t h e f a c t o r s s e t f o r t h i n OAR 438-
1 5 - 0 1 0 ( 4 ) , p a r t i c u l a r l y t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by t h e 
r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and 
t h e r i s k t h a t c l a i m a n t ' s a t t o r n e y m i g h t go uncompensated. 

F i n a l l y , we n o t e t h a t t h e o n l y o t h e r s t a t u t e p o t e n t i a l l y p r o v i d i n g f o r t h e 
award o f an assessed a t t o r n e y f e e i s ORS 656.307(5). However, t h a t p r o v i s i o n 
e x p r e s s l y r e f e r s t o cases i n w h i c h t h e d i r e c t o r has, by o r d e r , d e s i g n a t e d who 
s h a l l i n i t i a l l y pay t h e c l a i m and an a r b i t r a t o r has been a p p o i n t e d t o d e t e r m i n e 
t h e u l t i m a t e l y r e s p o n s i b l e c a r r i e r . Here, t h e d i r e c t o r had n o t i s s u e d a ".307" 



1096 ; John L. Law, 44 Van N a t t a 1091 (1992) 

o r d e r , n o r had an a r b i t r a t o r been a p p o i n t e d t o d e t e r m i n e t h e r e s p o n s i b i l i t y -
i s s u e . T h e r e f o r e , ORS 656.307(5) cannot p r o v i d e t h e b a s i s f o r t h e award o f an 
assessed a t t o r n e y f e e . See Ray S c h u l t e n ' s Ford v. V i - j a n , 105 Or App 294 ( 1 9 9 1 ) . 
Moreover, even i f t h a t s e c t i o n were a p p l i c a b l e , ORS 656.307(5) p r o v i d e s f o r t h e 
award o f a r e a s o n a b l e a t t o r n e y f e e o n l y where c l a i m a n t ' s c o u n s e l " a c t i v e l y and 
m e a n i n g f u l l y " p a r t i c i p a t e s i n t h e r e s p o n s i b i l i t y d e t e r m i n a t i o n . Because c l a i m 
a n t t o o k no p o s i t i o n w i t h r e g a r d t o t h e r e s p o n s i b i l i t y d e t e r m i n a t i o n , he w o u ld 
n o t be e n t i t l e d t o an assessed a t t o r n e y f e e under ORS 6 5 6 . 3 0 7 ( 5 ) . See Petshow, 
s u p r a , d e c i d e d p r i o r t o enactment o f ORS 656.307(5); Frances R. Keenon, 42 Van 
N a t t a 1325 (1991) . 

A l t h o u g h t h e s t a t u t e s do n o t a l l o w f o r a c a r r i e r - p a i d a t t o r n e y f e e i n t h i s 
case, c l a i m a n t ' s c o u n s e l does not go uncompensated f o r h i s s e r v i c e s on c l a i m 
a n t ' s b e h a l f a t h e a r i n g . Because no f e e i s o t h e r w i s e s t a t u t o r i l y a u t h o r i z e d , 
t h i s i s one o f t h e " a l l o t h e r cases" under ORS 656.386(2) i n w h i c h a c l a i m a n t 
must pay t h e a t t o r n e y from t h e award o f compensation. Petshow, s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 9, 1991 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . I n l i e u o f t h e Referee's $2,500 a t t o r n e y f e e p a y a b l e by Cigna, SAIF 
s h a l l pay c l a i m a n t ' s a t t o r n e y an assessed f e e o f $1,500. I n a d d i t i o n , c l a i m 
a n t ' s a t t o r n e y i s awarded an approved f e e o f 25 p e r c e n t o f any i n c r e a s e d compen
s a t i o n c r e a t e d by t h e Referee's o r d e r , payable d i r e c t l y by Cigna t o c l a i m a n t ' s 
c o u n s e l , i n an amount n o t t o exceed $1,050. The remainder o f t h e o r d e r i s 
a f f i r m e d . 

Board Members Hooton, Gunn and K i n s l e y c o n c u r r i n g i n p a r t and d i s s e n t i n g 
i n p a r t . 

We concur w i t h t h e h o l d i n g t h a t an i n s u r e r may n o t deny b e n e f i t s i n an 
a c c e p t e d c l a i m p u r s u a n t t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) on t h e b a s i s t h a t a p r i o r r e 
s p o n s i b l e compensable i n j u r y o r d i s e a s e i s t h e major c o n t r i b u t i n g cause o f t h e 
c l a i m e d b e n e f i t . ORS 656.308(1). 

We f u r t h e r concur t h a t c l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e 
p a y a b l e by SAIF w i t h r e g a r d t o SAIF's r e s c i s s i o n o f t h e c o m p e n s a b i l i t y p o r t i o n 
o f i t s d e n i a l p r i o r t o h e a r i n g . ORS 656.386(1); Jones v. OSCI, 108 Or App 230 
( 1 9 9 1 ) . 

F i n a l l y , we a l s o agree t h a t c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e w i t h 
r e g a r d t o t h e o v e r t u r n i n g o f Cigna's d e n i a l o f r e s p o n s i b i l i t y . However, w h i l e 
t h e m a j o r i t y f i n d s t h a t t h i s f e e i s payable o u t o f c l a i m a n t ' s c o m p e n s a t i o n under 
ORS 6 5 6 . 3 8 6 ( 2 ) , we f i n d t h e f e e s h o u l d be p a i d by Cigna under ORS 6 5 6 . 3 8 6 ( 1 ) . 

Cigna has contended, however, t h a t p u r s u a n t t o Karen J. B a t e s , 39 Van 
N a t t a 42 ( 1 9 8 7 ) , r e v ' d on o t h e r grounds SAIF v. Bates, 94 Or App 666 ( 1 9 8 9 ) , 
SAIF s h o u l d be o r d e r e d t o pay c l a i m a n t ' s e n t i r e a t t o r n e y f e e . The Bates case 
was s i m i l a r t o t h i s case i n t h a t i n s u r e r 1 d e n i e d r e s p o n s i b i l i t y o n l y , w h i l e i n 
s u r e r 2 d e n i e d c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . Since c o m p e n s a b i l i t y was con
t e s t e d , no o r d e r was i s s u e d p u r s u a n t t o ORS 656.307. U l t i m a t e l y , i n s u r e r 1 was 
f o u n d r e s p o n s i b l e f o r t h e c l a i m . The Board awarded an assessed a t t o r n e y f e e t o 
t h e c l a i m a n t p a y a b l e by i n s u r e r 2 on t h e c o m p e n s a b i l i t y i s s u e . However, no a t 
t o r n e y f e e f o r t h e c l a i m a n t was found t o be due on any b a s i s on t h e r e s p o n s i b i l 
i t y i s s u e . S i n c e a l l Board members agree i n t h e i n s t a n t case t h a t c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o some f e e on t h e r e s p o n s i b i l i t y i s s u e , Bates i s d i s a v owed 
i n s o f a r as i t h e l d t h a t no f e e s h o u l d be a l l o w e d on t h a t i s s u e . 
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We a c c e p t t h e m a j o r i t y ' s premise t h a t , i n o r d e r f o r c l a i m a n t t o be e n t i 
t l e d t o an assessed f e e pay a b l e by Cigna under ORS 656.386(1), c l a i m a n t ' s a t t o r 
ney must have been i n s t r u m e n t a l , o r p r e v a i l f i n a l l y , i n p r o t e c t i n g c l a i m a n t ' s 
e n t i t l e m e n t t o r e c e i v e compensation. For t h e f o l l o w i n g r e a sons, we f i n d t h a t 
c l a i m a n t ' s a t t o r n e y has f u l f i l l e d t h a t r e q u i r e m e n t i n t h i s case. 

I n an a r b i t r a t i o n h e l d under ORS 656.307, t h e c l a i m a n t i s a ne c e s s a r y 
p a r t y , b u t may e l e c t t o be o n l y a nominal p a r t y . ORS 65 6 . 3 0 7 ( 5 ) . The i n v o l v e d 
i n s u r e r s , n o t t h e c l a i m a n t , have t h e r e s p o n s i b i l i t y t o r e q u e s t d e s i g n a t i o n o f a 
p a y i n g a g e n t , w h i c h r e s u l t s i n an o r d e r i s s u e d p u r s u a n t t o ORS 656.307. OAR 
43 6 - 6 0 - 1 8 0 ( 5 ) . C l a i m a n t need n o t even r e q u e s t an a r b i t r a t i o n t o a s s u r e t h a t he 
o r she w i l l r e c e i v e b e n e f i t s . By o r d e r o f t h e Compliance S e c t i o n , t h e case i s 
a u t o m a t i c a l l y r e f e r r e d t o t h e Board f o r an a r b i t r a t i o n p r o c e e d i n g . OAR 436-60-
1 8 0 ( 1 2 ) . See a l s o ORS 656.307(2). Meanwhile, w i t h o u t t a k i n g any f u r t h e r 
a c t i o n , t h e c l a i m a n t i s assured o f c o n t i n u e d payment o f b e n e f i t s by t h e d e s i g 
n a t e d p a y i n g agent u n l e s s and u n t i l t h e p a y i n g agent i s r e l i e v e d o f t h e r e s p o n 
s i b i l i t y by an o r d e r o f t h e a r b i t r a t o r . OAR 436-60-180(13). 

However, where t h e i s s u e i s r e s p o n s i b i l i t y between i n s u r e r s , b u t Compli
ance has n o t i s s u e d an o r d e r d e s i g n a t i n g a p a y i n g agent, t h e o b l i g a t i o n s o f t h e 
c l a i m a n t , and t h e a t t e n d a n t r i s k s , a r e much d i f f e r e n t . I n t h a t s i t u a t i o n , t h e 
c l a i m a n t must r e q u e s t a h e a r i n g from each o f t h e r e s p o n s i b i l i t y d e n i a l s w i t h i n 
t h e a p p l i c a b l e a p p e a l p e r i o d o r f a c e t h e r i s k t h a t t h e d e n i a l s w i l l become 
f i n a l . I n t h e meantime, no i n s u r e r i s o b l i g a t e d t o pay any b e n e f i t s on t h e 
c l a i m . A d d i t i o n a l l y , t h e c l a i m a n t has t h e burden t o g a t h e r and subm i t t h e e v i 
dence f o r t h e h e a r i n g and/or m o n i t o r t h e ev i d e n c e , i f any, s u b m i t t e d by t h e i n 
s u r e r s . ̂  i f t h e r e i s no evide n c e p r e s e n t e d a t t h e h e a r i n g t o o v e r t u r n one o r 
t h e o t h e r o f t h e d e n i a l s , each o f t h e d e n i a l s would be a f f i r m e d and t h e c l a i m a n t 
w o u l d r e c e i v e no c o m p e n s a t i o n . 3 Consequently, even t h o u g h t h e i n s u r e r s have i n 
d i c a t e d t h a t t h e o n l y i s s u e i s r e s p o n s i b i l i t y , t h e c l a i m a n t must s t i l l e s t a b l i s h 

^ I n s u p p o r t o f our p o s i t i o n t h a t c l a i m a n t ' s compensation remains a t r i s k , 
and t h a t c l a i m a n t has t h e burden t o go f o r w a r d w i t h t h e e v i d e n c e we n o t e s p e c i 
f i c a l l y t h e p r o v i s i o n s o f OAR 438-06-071(2) which p r o v i d e s t h a t : 

" U n j u s t i f i e d f a i l u r e o f a p a r t y o r t h e p a r t y ' s r e p r e s e n t a t i v e 
t o a t t e n d a schedu l e d h e a r i n g i s a w a i v e r o f appearance. I f t h e 
p a r t y t h a t waives appearance i s t h e p a r t y t h a t r e q u e s t e d t h e h e a r 
i n g , t h e r e f e r e e s h a l l d i s m i s s t h e r e g u e s t f o r h e a r i n g as h a v i n g 
been abandoned u n l e s s e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y p o s t p o n e 
ment o r c o n t i n u a n c e o f t h e h e a r i n g . " (Emphasis added). 

T h i s r u l e makes i t c l e a r t h a t c l a i m a n t ' s e n t i t l e m e n t t o compensation r e 
mains a t r i s k u n l e s s c l a i m a n t appears a t t h e h e a r i n g and i s rea d y t o go f o r w a r d 
w i t h t h e e v i d e n c e . T h i s remains t h e case even i f one o f two i n s u r e r s u l t i m a t e l y 
a c c e p t s t h e burden o f p r o o f and proceeds t o p r e s e n t t h e necessary e v i d e n c e . The 
b e l i e f t h a t an i n s u r e r w i l l e v e n t u a l l y go f o r w a r d i n e v e r y case i s n o t s u f f i 
c i e n t t o s u p p o r t t h e c o n c l u s i o n , p r e s e n t i n t h e m a j o r i t y o p i n i o n , t h a t c l a i m 
a n t ' s compensation i s n o t a t r i s k u n l e s s one o f t h e i n s u r e r s r a i s e s a d e f e n s e t o 
c o m p e n s a b i l i t y . 

3 I n H a r r i s v. SAIF, 292 Or 683, 690 (1982) t h e Supreme C o u r t n o t e d t h a t 
" [ t ] h e g e n e r a l r u l e i s t h a t t h e burden o f p r o o f i s upon t h e p r o p o n e n t o f a f a c t 
o r p o s i t i o n , t h e p a r t y who would be u n s u c c e s s f u l i f no e v i d e n c e were i n t r o d u c e d 
on e i t h e r s i d e . " (Emphasis added). 
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t h e n e c e s s a r y c a u s a l r e l a t i o n s h i p t o one o r more o f t h e p o t e n t i a l l y r e s p o n s i b l e 
e mployers i n o r d e r t o overcome t h e r e j e c t i o n o f t h e r i g h t t o r e c e i v e compensa
t i o n . See C a s t l e and Cooke v. A l c a n t a r , 112 Or App 392 ( 1 9 9 2 ) . These d i f f e r 
ences show t h a t , u n l i k e a case where an o r d e r has been i s s u e d p u r s u a n t t o ORS 
656.307, t h e c l a i m a n t ' s e n t i t l e m e n t t o compensation i s n o t a s s u r e d and remains 
i n d o u bt u n t i l a r e f e r e e i s s u e s an o r d e r r e q u i r i n g an i n s u r e r t o a c c e p t t h e 
c l a i m and t h a t o r d e r becomes f i n a l . I t i s e s s e n t i a l f o r t h e c l a i m a n t t o be 
a c t i v e i n t h a t e n t i r e p r o c e e d i n g t o ensure e n t i t l e m e n t t o compensation. There
f o r e , we f i n d t h a t i f t h e c l a i m a n t i s s u c c e s s f u l i n s e c u r i n g t h a t c ompensation, 
he o r she s h o u l d be e n t i t l e d t o an assessed a t t o r n e y f e e p u r s u a n t t o ORS 
656.386(1) . 

The m a j o r i t y c i t e s s e v e r a l cases i n s u p p o r t o f i t s p o s i t i o n t o t h e con
t r a r y . However, Petshow v. Farm Bureau I n s . Co., s u p r a , Howard v. W i l l a m e t t e 
P o u l t r y , s u p r a . Mercer I n d u s t r i e s v. Rose, supra, and D a v i s v. Aetna C a s u a l t y 
Co., s u p r a , a l l had o r d e r s i s s u e d p u r s u a n t t o ORS 656.307. As shown above, an 
a r b i t r a t i o n under ORS 656.307 i s s u b s t a n t i a l l y d i f f e r e n t f r o m a r e s p o n s i b i l i t y 
h e a r i n g under ORS 656.283 where t h e c l a i m a n t r e t a i n s t h e burden o f p r o o f and 
under w h i c h t h e r e remains t h e p o t e n t i a l t h a t t h e c l a i m a n t may go uncompensated. 
Hanna v. McGrew Bros. S a w m i l l , supra, and Nat. Farm I n s . v. S c o f i e l d , s u p r a , 
a l s o had o r d e r s i s s u e d p u r s u a n t t o ORS 656.307, however, d e s p i t e t h e o r d e r , i n 
each case an i n s u r e r had r a i s e d an i s s u e t h a t , i f s u c c e s s f u l , w o u l d have de
p r i v e d t h e c l a i m a n t o f e n t i t l e m e n t t o compensation. As t h e m a j o r i t y c o r r e c t l y 
n o t e s , t h e c o u r t f o u n d i n t h o s e cases t h a t t h e c l a i m a n t was e n t i t l e d t o an 
assessed a t t o r n e y f e e . I n D i l w o r t h v. Weyerhaeuser Co., s u p r a , t h e r e was no 
o r d e r i s s u e d p u r s u a n t t o ORS 656.307 and t h e c o u r t h e l d t h a t t h e c l a i m a n t was 
e n t i t l e d t o t h e award o f an assessed a t t o r n e y f e e because t h e a t t o r n e y 
" j u s t i f i a b l y and a c t i v e l y p a r t i c i p a t e d i n t h e p r o c e e d i n g b e f o r e t h e Board." 95 
Or App 85, 92 ( 1 9 8 9 ) . 

The m a j o r i t y has a l s o c i t e d Petshow v. Farm Bureau I n s . Co., s u p r a , and 
Frances R. Keenon, s u p r a , as s u p p o r t f o r t h e i r o p i n i o n t h a t c l a i m a n t w o u ld n o t 
be e n t i t l e d t o t h e award o f an assessed f e e because c l a i m a n t f a i l e d t o t a k e a 
p o s i t i o n as t o w h i c h i n s u r e r was r e s p o n s i b l e . However, t h e s e cases a r e d i s t i n 
g u i s h a b l e because an o r d e r had been i s s u e d p u r s u a n t t o ORS 656.307. The b a s i s 
f o r t h e d e n i a l o f t h e assessed f e e i n t h o s e cases was t h a t , i n a s i m p l e a r b i t r a 
t i o n , u n l e s s t h e c l a i m a n t t a k e s a p o s i t i o n r e g a r d i n g w h i c h i n s u r e r i s r e s p o n s i 
b l e and a c t i v e l y l i t i g a t e s t h a t p o s i t i o n , t h e c l a i m a n t ' s r o l e i s m e r e l y t h a t o f 
a w i t n e s s . However, u n l i k e t h i s case, t h o s e c l a i m a n t s d i d n o t have t h e r e s p o n 
s i b i l i t y t o p r e s s f o r w a r d w i t h l i t i g a t i o n w i t h t h e r i s k t h a t e n t i t l e m e n t t o com
p e n s a t i o n w o u l d be i n j e o p a r d y i f t h e y d i d n o t do so. I n t h i s case, f r o m t h e 
i n i t i a l o b l i g a t i o n o f f i l i n g t i m e l y r e q u e s t s f o r h e a r i n g and u n t i l t h e r e i s a 
f i n a l o r d e r r e q u i r i n g payment by an i n s u r e r , c l a i m a n t ' s r o l e i s much more t h a n 
m e r e l y t h a t o f a w i t n e s s , d e s p i t e t h e f a c t t h a t c l a i m a n t d i d n o t t a k e a p o s i t i o n 
on w h i c h was t h e r e s p o n s i b l e i n s u r e r . T h e r e f o r e , we do n o t f i n d t h a t c l a i m a n t ' s 
f a i l u r e t o t a k e a p o s i t i o n on t h a t p o i n t i s f a t a l t o t h e award o f an assessed 
a t t o r n e y f e e . 

To c o n c l u d e , we would o r d e r t h e award o f an assessed a t t o r n e y f e e p u r s u a n t 
t o ORS 656.386(1) p a y a b l e by Cigna because c l a i m a n t has p r e v a i l e d i n o v e r t u r n i n g 
i t s d e n i a l o f r e s p o n s i b i l i t y . C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n p r e s e r v 
i n g c l a i m a n t ' s e n t i t l e m e n t t o compensation by t i m e l y f i l i n g r e q u e s t s f o r h e a r i n g 
a g a i n s t each i n s u r e r , m o n i t o r i n g t h e evidence submissions t o e n s u r e t h a t t h e r e 
was e v i d e n c e a g a i n s t one o r b o t h o f t h e i n s u r e r s so t h a t t h e d e n i a l s would n o t 
be a f f i r m e d , a t t e n d i n g and p a r t i c i p a t i n g i n t h e h e a r i n g t o e n s u r e t h a t t h e 
p r o p e r i s s u e s were r a i s e d , t h a t t h e a p p r o p r i a t e e v i d e n c e was a d m i t t e d and t h a t 
t h e m a t t e r w o u l d n o t be d i s m i s s e d , and c o n t i n u i n g t o f o l l o w t h a t m a t t e r t o a 
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f i n a l o r d e r u l t i m a t e l y e n t i t l i n g c l a i m a n t t o t h e payment o f b e n e f i t s . I n t h i s 
manner, c l a i m a n t ' s a t t o r n e y j u s t i f i a b l y and a c t i v e l y p a r t i c i p a t e d i n t h e p r o 
c e e d i n g on h i s c l i e n t ' s b e h a l f . 
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I n t h e M a t t e r o f t h e Compensation o f 
SHIRLEY S. SCAPARRO, Claimant 

WCB Case Nos. 91-05952 & 91-07759 
INTERIM ORDER DISMISSING CROSS-REQUEST FOR REVIEW 

James L. Edmunson, Cla i m a n t A t t o r n e y 
T e r r a l l & A s s o c i a t e s , Defense A t t o r n e y s 

C l a i m a n t has moved f o r d i s m i s s a l o f t h e s e l f - i n s u r e d employer's c r o s s -
r e q u e s t f o r Board r e v i e w . We g r a n t t h e m o t i o n . 

FINDINGS OF FACT 

On F e b r u a r y 27, 1992, t h e Referee i s s u e d an O p i n i o n and Order. The Ref
er e e u p h e l d t h e employer's d e n i a l o f c l a i m a n t ' s t h o r a c i c o u t l e t syndrome and s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s l e f t arm c o n d i t i o n s . The Referee a l s o awarded a 
c a r r i e r - p a i d a t t o r n e y f e e o f $1,500. 

On March 12, 1992, t h e employer moved f o r r e c o n s i d e r a t i o n o f t h e Referee's 
o r d e r . S p e c i f i c a l l y , t h e employer sought r e d u c t i o n o f t h e $1,500 a t t o r n e y f e e 
award. 

On March 23, 1992, c l a i m a n t m a i l e d by c e r t i f i e d m a i l h er r e q u e s t f o r Board 
r e v i e w o f t h e Referee's February 27, 1992 o r d e r . On March 25, 1992, t h e Hear
i n g s D i v i s i o n r e c e i v e d c l a i m a n t ' s response t o t h e employer's m o t i o n f o r r e c o n 
s i d e r a t i o n . 

On March 26, 1992, t h e Referee i s s u e d an Order on R e c o n s i d e r a t i o n . A f t e r 
a d d r e s s i n g t h e employer's m o t i o n and c l a i m a n t ' s response, t h e R e f e r e e adhered t o 
t h e F e b r u a r y 27, 1992 o r d e r . 

On March 30, 1992, t h e Board m a i l e d a computer-generated l e t t e r a cknowl
e d g i n g c l a i m a n t ' s r e q u e s t f o r Board r e v i e w . 

On A p r i l 23, 1992, t h e employer m a i l e d by c e r t i f i e d m a i l a r e q u e s t f o r 
Board r e v i e w o f t h e Referee's February 27, 1992 o r d e r , as r e c o n s i d e r e d March 26, 
1992. On May 4, 1992, t h e Board m a i l e d a l e t t e r a c knowledging t h e employer's 
" c r o s s - r e q u e s t " f o r r e v i e w . 

CONCLUSIONS OF LAW 

A Ref e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on wh i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . 
When one p a r t y t i m e l y r e q u e s t s Board r e v i e w , t h e o t h e r p a r t i e s have a t l e a s t t h e 
re m a i n d e r o f t h e 30-day p e r i o d and, i n any e v e n t , no l e s s t h a n 10 days w i t h i n 
w h i c h t o c r o s s - r e q u e s t r e v i e w . ORS 656.289(3); Robert Casperson, 38 Van N a t t a 
420 ( 1 9 8 6 ) . 

Here, t h e employer sought r e c o n s i d e r a t i o n o f t h e Referee's F e b r u a r y 27, 
1992 o r d e r p r i o r t o t h e e x p i r a t i o n o f t h e 30-day s t a t u t o r y p e r i o d and b e f o r e 
e i t h e r p a r t y had r e q u e s t e d Board r e v i e w . N e v e r t h e l e s s , by t h e t i m e t h e R eferee 
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i s s u e d t h e March 26, 1992 Order on R e c o n s i d e r a t i o n , c l a i m a n t ' s March 23, 1992 
r e q u e s t f o r Board r e v i e w had a l r e a d y been f i l e d . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . Under 
such c i r c u m s t a n c e s , j u r i s d i c t i o n over t h i s case v e s t e d w i t h t h e Board on March 
23, 1992. See Ramey S. Johnson, 40 Van N a t t a 370 ( 1 9 8 8 ) . C o n s e q u e n t l y , t h e 
R e f e r e e ' s March 26, 1992 Order on R e c o n s i d e r a t i o n was a n u l l i t y . 

Inasmuch as t h e Referee's r e c o n s i d e r a t i o n o r d e r was a n u l l i t y , t h e em
p l o y e r had u n t i l A p r i l 2, 1992 t o f i l e i t s c r o s s - r e q u e s t f o r Board r e v i e w o f t h e 
R e f e r e e ' s F e b r u a r y 27, 1992 o r d e r . See ORS 656.289(3). S i n c e t h e employer's 
c r o s s - r e q u e s t was n o t f i l e d u n t i l A p r i l 23, 1992, t h e r e q u e s t i s u n t i m e l y and 
w i l l be d i s m i s s e d . I n d o i n g so, we n o t e t h a t a r espondent may r a i s e a d d i t i o n a l 
i s s u e s n o t addressed by an a p p e l l a n t , n o t w i t h s t a n d i n g t h e l a c k o f a c r o s s -
r e q u e s t . Kenneth P r i v a t s k y , 38 Van N a t t a 1015 ( 1 9 8 6 ) ; Jimmie P a r k e r s o n , 35 Van 
N a t t a 1247, 1249-50 ( 1 9 8 3 ) . However, a respondent a c c e p t s t h e r i s k t h a t t h e 
a p p e l l a n t may choose t o w i t h d r a w t h e r e q u e s t f o r Board r e v i e w , t h e r e b y t e r m i n a t 
i n g t h e Board's j u r i s d i c t i o n . Jimmie Parkerson, s u p r a , a t page 1250. 

We r e t a i n j u r i s d i c t i o n over t h i s case p u r s u a n t t o c l a i m a n t ' s r e q u e s t f o r 
Board r e v i e w . T h e r e f o r e , t h i s o r d e r s h a l l be i n t e r i m and w i l l be i n c o r p o r a t e d 
i n t o o u r e v e n t u a l f i n a l o r d e r . 

F i n a l l y , t h e employer has s u b m i t t e d an " a p p e l l a n t ' s b r i e f . " C o n t e n d i n g 
t h a t t h e employer i s n o t t h e a p p e l l a n t , c l a i m a n t r e q u e s t s t h a t t h e b r i e f be 
s t r i c k e n . I n l i g h t o f our p r i o r r e a s o n i n g , we g r a n t c l a i m a n t ' s r e q u e s t . Y e t , 
as p r e v i o u s l y d i s c u s s e d , s h o u l d t h e employer i n c l u d e t h e c o n t e n t i o n s r a i s e d i n 
i t s s t r i c k e n b r i e f i n a t i m e l y s u b m i t t e d respondent's b r i e f , t h o s e c o n t e n t i o n s 
w i l l r e c e i v e c o n s i d e r a t i o n . 

As a r e s u l t o f t h i s o r d e r , t h e b r i e f i n g s chedule s h a l l be r e v i s e d as f o l 
l o ws. C l a i m a n t ' s a p p e l l a n t ' s b r i e f s h a l l be due 21 days f r o m t h e d a t e o f t h i s 
o r d e r . The employer's respondent's b r i e f s h a l l be due 21 days f r o m t h e d a t e o f 
m a i l i n g o f c l a i m a n t ' s b r i e f . C l a i m a n t ' s r e p l y b r i e f s h a l l be due 14 days f r o m 
t h e d a t e o f m a i l i n g o f t h e employer's b r i e f . T h e r e a f t e r , t h i s case w i l l be 
d o c k e t e d f o r r e v i e w . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LAURA A. WARD, Claimant 
WCB Case No. 91-05366 

ORDER ON REVIEW 
Carney, e t a l . , Claimant A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S p a n g l e r ' s o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s d e n i a l o f her c u r r e n t c h r o n i c p a i n syndrome, n a r c o t i c 
dependency and d e p r e s s i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t was compensably i n j u r e d on August 26, 1987 when she f e l l down 
some s t a i r s a t work. (Ex. 1 ) . She t w i s t e d her back and neck and l a n d e d on her 
r i g h t elbow and h i p . (Ex. 2 ) . The i n s u r e r accepted her c l a i m as " m u l t i p l e con-
s t u s i o n s [ s i c ] and m y o s i t i s o f c - s p i n e . " (Ex. 4 ) . 

C l a i m a n t ' s c l a i m was c l o s e d by an August 19, 1988 D e t e r m i n a t i o n Order, 
a w a r d i n g 26 p e r c e n t unscheduled permanent d i s a b i l i t y . (Ex. 1 5 - 1 ) . On January 
7, 1991, c l a i m a n t n o t i f i e d t h e i n s u r e r t h a t she s u f f e r e d f r o m c h r o n i c p a i n syn
drome, n a r c o t i c dependency and d e p r e s s i o n as a r e s u l t o f her 1987 compensable 
i n j u r y . (Ex. 38A). 

Dr. E r i c k s o n , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t r e a t e d c l a i m a n t f o r neck, 
s h o u l d e r , h i p and g r o i n p a i n . (Ex. 1 ) . Dr. Takacs, a c o n s u l t i n g o s t e o p a t h i c 
p h y s i c i a n , d i a g n o s e d m y o f a s c i a l p a i n syndrome on October 12, 1987 and n o t e d t h a t 
c l a i m a n t had a h i g h r i s k o f d e v e l o p i n g c h r o n i c p a i n syndrome as w e l l . (Ex. 5-
2 ) . Dr. E r i c k s o n diagnosed c h r o n i c p a i n syndrome on Fe b r u a r y 26, 1988. (Ex. 
7B) . The Western M e d i c a l C o n s u l t a n t s performed an independent m e d i c a l examina
t i o n and a l s o d i a g n o s e d c h r o n i c p a i n syndrome. (Ex. 9-4). An A p r i l 1988 MRI 
r e v e a l e d a m i l d b u l g e a t t h e L5-S1 l e v e l and a m i l d b u l g e a t t h e L4-5 l e v e l w i t h 
a d i f f e r e n t i a l d i a g n o s i s o f a s m a l l h e r n i a t e d d i s c . (Ex. 9A). A f t e r r e v i e w i n g 
t h e MRI f i n d i n g s , t h e Western M e d i c a l C o n s u l t a n t s n o t e d t h a t t h e MRI f i n d i n g s 
were c o n s i s t e n t w i t h c l a i m a n t ' s c o m p l a i n t s and o p i n e d t h a t t h e r e was no c u r a t i v e 
t r e a t m e n t f o r c l a i m a n t ' s c o n d i t i o n . (Ex. 1 0 ) . 

To a l l e v i a t e c l a i m a n t ' s p a i n , Dr. E r i c k s o n p r e s c r i b e d V i c o d i n , a n a r c o t i c 
p a i n r e l i e v e r . (Ex. 3 3 ) . Claimant t o o k V i c o d i n c o n t i n u o u s l y f r o m 1987 t h r o u g h 
t h e d a t e o f t h e h e a r i n g , e x c e p t f o r a p e r i o d o f a p p r o x i m a t e l y t h r e e months a f t e r 
l e a v i n g t h e Emanuel P a i n Center. ( T r . 18 and 1 9 ) . I n g e s t i o n o f V i c o d i n d e v e l 
ops p h y s i c a l dependency w i t h i n a p e r i o d o f a few days t o a few months. 
(Exs. 46-10 and 46-66). 

When c l a i m a n t f i r s t s t a r t e d t a k i n g V i c o d i n , she t o o k 30 t a b l e t s i n app r o x 
i m a t e l y 10 t o 20 days. ( T r . 1 8 ) . A f t e r a t t e n d i n g t h e Emanuel P a i n C e n t e r , she 
t a p e r e d o f f t o 30 t a b l e t s p er month. I d . Claimant became a d d i c t e d t o and de
pendent on V i c o d i n . (Exs. 25 and 3 3 ) . B e f o r e her 1987 i n j u r y , she never had 
t a k e n d r u g s nor had she ever been t r e a t e d f o r any t y p e o f d r u g a d d i c t i o n . ( T r . 
18) . 

F o l l o w i n g her i n j u r y , c l a i m a n t began t o s u f f e r f r o m d e p r e s s i o n . As a r e 
s u l t o f her d e p r e s s i o n , Dr. E r i c k s o n p r e s c r i b e d a n t i - d e p r e s s a n t m e d i c a t i o n s , 
Xanax and A s e n d i n . (Ex. 2 7 ) . Cla i m a n t ' s a d d i c t i o n t o V i c o d i n e x a c e r b a t e d and 
p e r p e t u a t e d c l a i m a n t ' s c h r o n i c p a i n syndrome and d e p r e s s i o n . (Exs. 36-6, 41-2, 
46-8, and 46 - 4 8 ) . 
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A t t h e r e q u e s t o f Dr. E r i c k s o n , c l a i m a n t sought p s y c h i a t r i c t r e a t m e n t f o r 
her d e p r e s s i o n . ( T r . 2 0 ) . However, a f t e r making an ap p o i n t m e n t w i t h a p s y c h i a 
t r i s t , t h e i n s u r e r r e f u s e d t o a u t h o r i z e t r e a t m e n t . I d . C l a i m a n t was w i t h o u t 
f u n d s t o pay f o r t r e a t m e n t so her appointment was c a n c e l l e d . I d . 

W h i l e c l a i m a n t had e x p e r i e n c e d some d e p r e s s i o n p r i o r t o t h e compensable 
i n j u r y , i t was n o t s i g n i f i c a n t and she d i d n o t seek o r r e c e i v e p s y c h i a t r i c 
t r e a t m e n t . (Exs. 38-1, 41-2 and Tr. 1 8 ) . 

C l a i m a n t does n o t have a p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r . 

On A p r i l 30, 1991, c l a i m a n t f i l e d a r e q u e s t f o r a h e a r i n g r e g a r d i n g t h e 
i n s u r e r ' s "de f a c t o " d e n i a l o f her c h r o n i c p a i n syndrome, n a r c o t i c dependency 
and d e p r e s s i o n . On J u l y 8, 1991, t h e i n s u r e r d e n i e d c l a i m a n t ' s t h r e e c o n d i 
t i o n s . (Ex. 4 4 ) . Cl a i m a n t f i l e d a supp l e m e n t a l r e q u e s t on t h e d e n i a l l e t t e r . 
A h e a r i n g was h e l d on J u l y 26, 1991. 

C l a i m a n t ' s 1987 compensable i n j u r y was t h e major c o n t r i b u t i n g cause o f her 
c o n s e q u e n t i a l c h r o n i c p a i n syndrome, n a r c o t i c dependency and d e p r e s s i o n . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

As a p r e l i m i n a r y m a t t e r , we not e t h a t c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r 
May 1, 1990 and t h e h e a r i n g was h e l d a f t e r J u l y 1, 1990. A c c o r d i n g l y , we ana
l y z e t h i s m a t t e r under t h e Workers' Compensation A c t e f f e c t i v e J u l y 1, 1990. 
See Or Laws ( S p e c i a l S e s s i o n ) , ch. 2, S e c t i o n 5 4 ( 2 ) ; I d a M. Walker, 43 Van N a t t a 
1402 ( 1 9 9 1 ) . 

R e l y i n g on t h e o p i n i o n o f Dr. Klecan, t h e Referee f o u n d t h a t c l a i m a n t s u f 
f e r s f r o m a p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r and con c l u d e d t h a t h er p e r s o n a l i t y 
d i s o r d e r was t h e major c o n t r i b u t i n g cause o f her c h r o n i c p a i n syndrome, n a r c o t i c 
dependency and d e p r e s s i o n . We d i s a g r e e . 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) p r o v i d e s i n r e l e v a n t p a r t , t h a t " [ n ] o i n j u r y o r d i s 
ease i s compensable as a consequence o f a compensable i n j u r y u n l e s s t h e compens
a b l e i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . " I n 
J u l i e K. G a s p e r i n o , 43 Van N a t t a 1151 (1 9 9 1 ) , we i n t e r p r e t e d t h e phras e 
" c o n s e q u e n t i a l c o n d i t i o n " t o i n c l u d e o n l y problems t h a t a r i s e f r o m c o n d i t i o n s 
p r e v i o u s l y deemed compensable ( " s e c o n d a r i l y c o n s e q u e n t i a l " c o n d i t i o n s r e q u i r i n g 
p r o o f o f a ma j o r c o n t r i b u t i n g c a u s e ) , as opposed t o c o n d i t i o n s t h a t a r i s e d i 
r e c t l y f r o m t h e i n j u r i o u s event ( " p r i m a r i l y c o n s e q u e n t i a l " c o n d i t i o n s r e q u i r i n g 
p r o o f o f a m a t e r i a l c o n t r i b u t i n g c ause). 

Here, c l a i m a n t ' s i n i t i a l i n j u r y c l a i m was acce p t e d as m u l t i p l e c o n t u s i o n s 
and m y o s i t i s o r i n f l a m m a t i o n o f t h e s p i n e . (Ex. 4 ) . Dr. E r i c k s o n , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , diagnosed c h r o n i c p a i n syndrome on F e b r u a r y 26, 1988. (Ex. 
7B) . To a l l e v i a t e c l a i m a n t ' s p a i n , Dr. E r i c k s o n p r e s c r i b e d V i c o d i n , a n a r c o t i c 
p a i n r e l i e v e r . (Ex. 3 3 ) . Claimant became a d d i c t e d t o V i c o d i n . (Exs. 25 and 
33 ) . B e f o r e h er 1987 i n j u r y , she never had t a k e n drugs nor had she e v e r been 
t r e a t e d f o r any t y p e o f d r u g a d d i c t i o n . ( T r . 1 8 ) . W h i l e c l a i m a n t had e x p e r i 
enced some d e p r e s s i o n p r i o r t o her compensable i n j u r y , i t was n o t s i g n i f i c a n t 
and she had never sought o r r e c e i v e d p s y c h i a t r i c t r e a t m e n t . (Exs. 38-1 and 41-2 
and T r . 1 8 ) . Dr. E r i c k s o n n o t e d on February 26, 1988 t h a t c l a i m a n t was de
pr e s s e d as a r e s u l t o f her c h r o n i c p a i n . (Ex. 7B). Dr. Crumpacker, c l a i m a n t ' s 
t r e a t i n g n e u r o l o g i s t , a l s o n o t e d t h a t c l a i m a n t was depressed "because o f her 
s i t u a t i o n . " (Ex. 2 6 - 3 ) . On t h e s e f a c t s , we f i n d t h a t c l a i m a n t ' s c h r o n i c p a i n 
syndrome, n a r c o t i c dependency and d e p r e s s i o n a r e p r o p e r l y c l a s s i f i e d as 
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"secondary c o n s e q u e n t i a l " c o n d i t i o n s . Consequently, i n o r d e r t o e s t a b l i s h com
p e n s a b i l i t y , c l a i m a n t must prove t h a t her compensable i n j u r y was t h e major con
t r i b u t i n g cause o f her c h r o n i c p a i n syndrome, n a r c o t i c dependency and d e p r e s 
s i o n . 

The i s s u e o f whether c l a i m a n t ' s c h r o n i c p a i n syndrome, n a r c o t i c dependency 
and d e p r e s s i o n were caused, i n major p a r t , by her compensable i n j u r y i s a com
p l e x m e d i c a l q u e s t i o n t h e r e s o l u t i o n o f which t u r n s , i n p a r t , on an a n a l y s i s o f 
t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) , r e v den 300 Or 546 
( 1 9 8 6 ) . 

The o n l y m e d i c a l r e p o r t s a d d r e s s i n g t h e c a u s a l r e l a t i o n s h i p between c l a i m 
a n t ' s compensable i n j u r y and t h e s e c o n s e q u e n t i a l c o n d i t i o n s a r e t h e o p i n i o n s o f 
Dr. E r i c k s o n , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Crumpacker, c l a i m a n t ' s t r e a t i n g 
n e u r o l o g i s t , and Dr. Kl e c a n , a p s y c h i a t r i s t who p e r f o r m e d an ind e p e n d e n t m e d i c a l 
e x a m i n a t i o n . I n response t o c l a i m a n t ' s c o u n s e l ' s l e t t e r , Dr. E r i c k s o n , who u l 
t i m a t e l y d i a g n o s e d c h r o n i c m y o s i t i s o f t h e c e r v i c a l , t h o r a c i c and lumbar s p i n e , 
o p i n e d t h a t t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c h r o n i c p a i n syndrome was 
her 1987 i n j u r y . (Ex. 4 1 - 1 ) . A l t h o u g h E r i c k s o n n o t e d t h a t c l a i m a n t had some 
d e p r e s s i o n b e f o r e her i n j u r y , he s t a t e d , " I do b e l i e v e t h a t [ h e r compensable i n 
j u r y ] i s p r o b a b l y a major c o n t r i b u t i n g cause t o [ s i c ] c u r r e n t s t a t e , i . e . her 
l e v e l o f d e p r e s s i o n . " (Ex. 38-1). He a l s o n o t e d some r e s u l t i n g n a r c o t i c a d d i c 
t i o n b u t d i d n o t e x p r e s s l y r e l a t e t h e dependence t o her i n j u r y . (Ex. 4 1 - 2 ) . 
W h i l e Dr. Crumpacker was n o t aware o f c l a i m a n t ' s n a r c o t i c dependency, he o p i n e d 
t h a t c l a i m a n t was depressed "because o f her s i t u a t i o n " and a t t r i b u t e d c l a i m a n t ' s 
p a i n and d e p r e s s i o n t o her compensable i n j u r y . (Exs. 26-3 and 3 9 ) . 

On t h e o t h e r hand, Dr. Klecan o p i n e d t h a t c l a i m a n t ' s c h r o n i c p a i n , a d d i c 
t i o n and d e p r e s s i o n were caused, i n major p a r t , by c l a i m a n t ' s " p r e e x i s t i n g l i f e 
l o n g p e r s o n a l i t y t r a i t s " w h i c h i n t u r n was caused, i n p a r t , by h e r " p a i n f u l l y 
t r a u m a t i c e x p e r i e n c e s i n c h i l d h o o d and adolescence." (Ex. 4 1 - 1 ) . 

Where t h e r e i s d i s p u t e between m e d i c a l e x p e r t s , we g e n e r a l l y g i v e g r e a t e r 
w e i g h t t o t h o s e o p i n i o n s t h a t a r e b o t h w e l l - r e a s o n e d and based on co m p l e t e i n 
f o r m a t i o n . Somers v. SAIF, 77 Or App 259 (1 9 8 6 ) . We g i v e g r e a t e r w e i g h t t o t h e 
o p i n i o n o f t h e t r e a t i n g p h y s i c i a n absent p e r s u a s i v e reasons n o t t o do so. 
W e i l a n d v. SAIF, 64 Or App 810 (1983). 

The R e f e r e e fo u n d Dr. Klecan's o p i n i o n most p e r s u a s i v e because K l e c a n i s a 
p s y c h i a t r i s t . W h i l e i t i s t r u e t h a t Klecan i s t h e o n l y p s y c h i a t r i s t t o r e n d e r 
an o p i n i o n , we do n o t share t h e Referee's assessment o f Klecan's o p i n i o n . Dr. 
K l e c a n ' s o p i n i o n i s premised on t h e assumption t h a t c l a i m a n t has a p r e e x i s t i n g 
p e r s o n a l i t y d i s o r d e r . We have h e r e i n found t o t h e c o n t r a r y . A d d i t i o n a l l y , 
Dr. K l e c a n o n l y examined c l a i m a n t one t i m e . For t h e s e reasons we do n o t f i n d 
Dr. K l e c a n ' s o p i n i o n p e r s u a s i v e . 

However, we do f i n d t h e o p i n i o n s o f Dr. E r i c k s o n and Dr. Crumpacker p e r 
s u a s i v e . Both E r i c k s o n and Crumpacker have t r e a t e d c l a i m a n t . Moreover, Dr. 
E r i c k s o n has t r e a t e d c l a i m a n t s i n c e t h e compensable i n j u r y and, t h e r e f o r e , was 
i n t h e b e s t p o s i t i o n t o address t h e c a u s a l r e l a t i o n s h i p between t h e compensable 
i n j u r y and c l a i m a n t ' s c u r r e n t c o n d i t i o n . See Kienow Food S t o r e s v. L y s t e r , 
79 Or App 416, 421 ( 1 9 8 6 ) . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has e s t a b 
l i s h e d t h a t her 1987 i n j u r y i s t h e major c o n t r i b u t i n g cause o f h e r c h r o n i c p a i n 
syndrome and d e p r e s s i o n . 

F i n a l l y , we n o t e t h a t Crumpacker was unaware o f c l a i m a n t ' s n a r c o t i c depen
dency and E r i c k s o n d i d n o t e x p r e s s l y r e l a t e her dependency t o her compensable 
i n j u r y . However, we n o n e t h e l e s s c o n c l u d e , based on t h i s r e c o r d , t h a t c l a i m a n t ' s 
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compensable i n j u r y was a l s o t h e major c o n t r i b u t i n g cause o f her n a r c o t i c depen
dency. I n r e a c h i n g t h i s c o n c l u s i o n we n o t e t h a t c l a i m a n t was i n i t i a l l y g i v e n 
V i c o d i n , w h i c h i s a d d i c t i v e w i t h i n a s h o r t p e r i o d o f t i m e , f o r her c h r o n i c p a i n 
syndrome p a i n , w h i c h we f o u n d was caused i n major p a r t by her compensable i n 
j u r y . We a l s o n o t e t h a t t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t had never t a k e n 
d r u g s , been a d d i c t e d t o drugs and had never been t r e a t e d f o r d r u g dependency 
p r i o r t o h e r compensable i n j u r y . 

A c c o r d i n g l y , we h o l d t h a t c l a i m a n t has c a r r i e d her burden o f e s t a b l i s h i n g 
t h a t h e r 1987 compensable i n j u r y was t h e major c o n t r i b u t i n g cause o f her n a r 
c o t i c dependency. 

A t t o r n e y Fee 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r her c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e . ORS 
6 5 6 . 3 8 6 ( 1 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t $3,000 i s a r e a s o n a b l e f e e , t o be p a i d 
by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d ) , t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d , t h e c o m p l e x i t y o f t h e i s s u e , and t h e r i s k t h a t c l a i m a n t ' s 
a t t o r n e y may go uncompensated. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 22, 1991 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e compens
a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $3,000, 
t o be p a i d by t h e i n s u r e r . . • 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT A. BROOKS, JR., Claimant 
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ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Debra Ehrman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
M c W i l l i a m s ' o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s low back s t r a i n 
i n j u r y c l a i m ; and (2) awarded c l a i m a n t ' s a t t o r n e y a p e n a l t y - r e l a t e d a t t o r n e y f e e 
under ORS 656.382(1) f o r an unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e com
p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t , m o d i f y i n p a r t , 
and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e found t h a t c l a i m a n t proved t h a t he s u s t a i n e d a low back i n j u r y 
a t work on J u l y 1 1 , 1990, which was e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by 
o b j e c t i v e f i n d i n g s , and which was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l 
i t y and need f o r m e d i c a l t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . We a f f i r m and adopt t h e 
Ref e r e e ' s f i n d i n g s and c o n c l u s i o n w i t h r e s p e c t t o t h i s i s s u e . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s m a t t e r a f t e r May 1, 1990, and t h e 
h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , we a p p l y t h e 1990 amend
ments t o t h e w o r k e r s ' compensation law. Or Laws 1990 ( S p e c i a l S e s s i o n s ) , ch 2, 
s e c t i o n 54; see I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

The R e f e r e e f o u n d t h a t SAIF's f a i l u r e t o pay i n t e r i m compensation c o n s t i 
t u t e d an un r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. Based on t h i s 
f i n d i n g , t h e Referee assessed SAIF a p e n a l t y e q u a l t o 25 p e r c e n t o f u n p a i d i n 
t e r i m compensation t o be e q u a l l y shared by c l a i m a n t and h i s a t t o r n e y . See ORS 
656 . 2 6 2 ( 1 0 ) . 

The R e f e r e e a l s o found t h a t SAIF's d e n i a l o f t h e c l a i m was u n r e a s o n a b l e . 
On t h e b a s i s o f t h i s f i n d i n g , t h e Referee assessed SAIF a n o t h e r p e n a l t y e q u a l t o 
25 p e r c e n t o f u n p a i d i n t e r i m compensation, payable e n t i r e l y t o c l a i m a n t . I n 
a d d i t i o n , t h e Referee awarded c l a i m a n t ' s c o u n s e l a s e p a r a t e , assessed, p e n a l t y -
r e l a t e d a t t o r n e y f e e p u r s u a n t t o ORS 656.382(1) f o r SAIF's u n r e a s o n a b l e d e n i a l . 

Thus, t h e Referee assessed p e n a l t i e s f o r two s e p a r a t e c l a i m s p r o c e s s i n g 
v i o l a t i o n s . W h i l e we agree t h a t b o t h v i o l a t i o n s w a r r a n t e d t h e assessment o f 
p e n a l t i e s , t h e r e i s no l e g a l a u t h o r i t y f o r a s s e s s i n g p e n a l t i e s t o t a l l i n g more 
t h a n 25 p e r c e n t o f t h e compensation t h e n due. ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) ; M o l l i e E. 
Barrow, 43 Van N a t t a 617, 618 (1991). F u r t h e r m o r e , ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) p r o v i d e s 
t h a t i f a w o r k e r i s r e p r e s e n t e d by an a t t o r n e y , as i s t h e case h e r e , " t h e 
w o r k e r ' s a t t o r n e y s h a l l r e c e i v e o n e - h a l f t h e a d d i t i o n a l amount, i n l i e u o f an 
a t t o r n e y f e e . " There i s no a u t h o r i t y f o r awarding t h e f u l l p e n a l t y amount t o 
t h e w o r k e r . A c c o r d i n g l y , we r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h 
assesses SAIF a second 2 5 p e r c e n t p e n a l t y based on u n p a i d i n t e r i m compensation. 
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The second p e n a l t y t h e Referee assessed, based on u n p a i d i n t e r i m compensa
t i o n , was f o r SAIF's unreasonable d e n i a l . However, subsequent t o t h e R e f e r e e ' s 
o r d e r , we have h e l d t h a t t h e b a s i s f o r a p e n a l t y f o r an u n r e a s o n a b l e d e n i a l i s 
a l l c ompensation due a t t h e t i m e o f t h e h e a r i n g ; t h a t i s , a l l compensation t h a t 
becomes due by r e a s o n o f t h e Referee's o r d e r f i n d i n g t h e c l a i m compensable. Kim 
S. J e f f r i e s , 44 Van N a t t a 824, 826 (1992) ( a l l compensation due a t t h e t i m e o f 
t h e h e a r i n g i n c l u d e s m e d i c a l s e r v i c e s , r e g a r d l e s s o f t h e d a t e when r e n d e r e d ) . 
A c c o r d i n g l y , we assess a p e n a l t y f o r SAIF's unreasonable d e n i a l e q u a l t o 25 
p e r c e n t o f any compensation due a t t h e t i m e o f t h e h e a r i n g , l e s s t h e amount o f 
u n p a i d i n t e r i m compensation, t o be shared e q u a l l y by c l a i m a n t and h i s a t t o r n e y . 
ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

W i t h r e s p e c t t o SAIF's unreasonable d e n i a l , t h e Referee a l s o awarded 
c l a i m a n t ' s c o u n s e l a s e p a r a t e , assessed a t t o r n e y f e e under ORS 6 5 6 . 3 8 2 ( 1 ) . How
e v e r , subsequent t o t h e Referee's o r d e r , we have h e l d t h a t , when t h e f a c t u a l 
b a s i s i n s u p p o r t o f t h e p e n a l t y under ORS 656.262(10) i s i d e n t i c a l t o t h e f a c 
t u a l b a s i s f o r w h i c h an a t t o r n e y f e e under ORS 656.382(1) m i g h t be awarded, t h e 
s i m u l t a n e o u s assessment o f an a t t o r n e y f e e and a p e n a l t y would c o n t r a v e n e t h e 
l e g i s l a t i v e i n t e n t e xpressed i n amended ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) t h a t t h e c l a i m a n t ' s 
a t t o r n e y r e c e i v e o n e - h a l f t h e p e n a l t y " i n l i e u o f an a t t o r n e y f e e . " N i c o l a s a 
M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) ; S h i r l e y J. Sanderson, 44 Van N a t t a 481 
(1992) . 

That i s t h e case he r e . Under such c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y i s 
n o t e n t i t l e d t o an a t t o r n e y f e e f o r an unreasonable d e n i a l under ORS 656.382(1) 
i n a d d i t i o n t o o n e - h a l f t h e p e n a l t y award. A c c o r d i n g l y , we r e v e r s e t h e Ref
er e e ' s $350 assessed f e e award. 

Inasmuch as SAIF r e q u e s t e d r e v i e w and we have a f f i r m e d t h e R e f e r e e ' s o r d e r 
f i n d i n g t h e c l a i m compensable, c l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e . 
See ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m 
a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $900, 
t o be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f and t h e a t t o r n e y ' s statement o f s e r v i c e s ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . I n a d d i t i o n , we have c o n s i d 
e r e d t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g a g a i n s t t h e 
p e n a l t y and a t t o r n e y f e e i s s u e . Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. 
Bohemia. I n c . , 80 Or App 233 (1986). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 22, 1991, as amended August 2, 1991 and 
August 8, 1991, i s r e v e r s e d i n p a r t , m o d i f i e d i n p a r t , and a f f i r m e d i n p a r t . 
The R e f e r e e ' s $350 assessed a t t o r n e y f e e f o r an u n r e a s o n a b l e d e n i a l i s r e v e r s e d . 
I n l i e u o f t h e Referee's p e n a l t y assessments, SAIF i s assessed t h e f o l l o w i n g : 
(1) a p e n a l t y e q u a l t o 25 p e r c e n t o f c l a i m a n t ' s u n p a i d i n t e r i m c ompensation, t o 
be p a i d i n e q u a l shares t o c l a i m a n t and h i s a t t o r n e y , f o r u n r e a s o n a b l e f a i l u r e 
t o pay i n t e r i m compensation; and (2) a p e n a l t y e q u a l t o 25 p e r c e n t o f a l l com
p e n s a t i o n due a t t h e t i m e o f t h e h e a r i n g , l e s s u n p a i d i n t e r i m c o m pensation, t o 
be p a i d i n e q u a l shares t o c l a i m a n t and h i s a t t o r n e y , f o r an u n r e a s o n a b l e 
d e n i a l . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w 
c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded $900, t o be 
p a i d by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
J . ALTON CLARK, Claimant 
Own M o t i o n No. 66-0291M 

OWN MOTION ORDER 
• S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t s u b m i t t e d h i s r e q u e s t f o r m e d i c a l b e n e f i t s r e l a t i n g t o h i s 
a l l e g e d w o r s e n i n g o f a J u l y 27, 1965 i n d u s t r i a l i n j u r y t o h i s r i g h t knee w h i l e 
w o r k i n g a t Evans P r o d u c t s , whose i n s u r e r a t t h a t t i m e was a l l e g e d l y Argonaut 
I n s u r a n c e Company, Cl a i m No. 05-XO-16178. 

P r i o r t o January 1, 1966, n o t a l l w o rkers were covered under t h e Worker's 
Compensation A c t . Former ORS 656.024 p e r m i t t e d an employer t o r e j e c t w o r k e r s ' 
compensation i n s u r a n c e coverage by f i l i n g a w r i t t e n n o t i c e o f r e j e c t i o n w i t h t h e 
S t a t e I n d u s t r i a l A c c i d e n t Commission (SIAC), t h e Board's p r e d e c e s s o r . See Or 
Laws ( 1 9 5 9 ) , Ch 448, 10. I n t h e event an employer r e j e c t e d coverage under 
f o r m e r ORS 656.024, t h e employer was l i a b l e f o r an i n j u r y t o a wo r k e r cause by 
t h e e mployer's n e g l i g e n c e , d e f a l t o r w r o n g f u l a c t "as i f [ t h e w o r k e r s ' compensa
t i o n ) s t a t u t e s had n o t been passed." Or Laws 1959, ch 448, 2. A c c o r d i n g l y , 
an i n j u r e d w o r k e r employed by an employer who had r e j e c t e d coverage d i d n o t 
s u t a t a i n a "compensable" i n j u r y and was not e n t i t l e d t o b e n e f i t s a f f o r d e d under 
t h e Workers' Compensation A c t . See Nadeau v. Power P l a n t Enqr. Co., 216 OR 12, 
18, 1959; Donald R. B e y e r 1 i n , 43 Van N a t t a 870, ( 1 9 9 1 ) . 

Here, o u r r e v i e w o f t h e SIAC f i l e s r e v e a l s no e v i d e n c e t h a t c l a i m a n t was 
co v e r e d by t h e Workers' Compensation Act on t h e d a t e o f h i s i n j u r y . Thus, we 
have no e v i d e n c e t h a t c l a i m a n t s u s t a i n e d a "compensable" i n j u r y t h a t would q u a l 
i f y him f o r w o r k e r s ' compensation b e n e f i t s . Consequently, we a r e u n a b l e t o 
a s s e r t o u r j u r i s d i c t i o n over c l a i m a n t ' s c l a i m . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t 
f o r own m o t i o n r e l i e f i s d i s m i s s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ANGIE J . GALLO, Claimant 

WCB Case Nos. 91-01795 & 91-05383 
ORDER ON REVIEW 

K e l l e y & K e l l e y , C laimant A t t o r n e y s 
D avid Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t : (1) d e c l i n e d 
c l a i m a n t ' s m o t i o n t o reopen t h e r e c o r d f o r t h e a d m i s s i o n o f a f f i d a v i t s f r o m 
c l a i m a n t and he r f o r m e r employer; (2) upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s f e m o r a l h e r n i a i n j u r y c l a i m ; and (3) d e c l i n e d t o assess p e n a l t i e s and 
a t t o r n e y f e e s f o r an a l l e g e d l y unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e 
t h e R e f e r e e ' s p r o c e d u r a l r u l i n g , c o m p e n s a b i l i t y , p e n a l t i e s , and a t t o r n e y f e e s . 
We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g e x c e p t i o n s , 
c o r r e c t i o n s , and s u p p l e m e n t a t i o n . We do not adopt t h e f i r s t and l a s t s entence 
o f t h e f o u r t h p a r a g r a p h and t h e f i f t h p a ragraph. 

V i c k i C a i n worked w i t h c l a i m a n t f o r s i x t o e i g h t months a t t h e Stage Coach 
R e s t a u r a n t . Ms. Cain l e f t t h e r e s t a u r a n t i n A p r i l 1990. ( T r . 35, 3 6 ) . 
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Mr. and Mrs. Andersen bought t h e Stage Coach R e s t a u r a n t about t h e f i r s t 
week o f October 1990. The Stage Coach R e s t a u r a n t d i d n o t have w o r k e r s ' compen
s a t i o n i n s u r a n c e f o r t h e p e r i o d i n q u e s t i o n . The SAIF C o r p o r a t i o n i s t h e c l a i m s 
p r o c e s s o r f o r t h e Stage Coach R e s t a u r a n t as a noncomplying employer. C l a i m a n t , 
C a r o l T a y l o r , Debra Applebee, and Grace Wyland remained on as employees a t t h e 
t i m e o f t h e r e s t a u r a n t purchase. 

Ms. T a y l o r worked about f o u r months w i t h c l a i m a n t and was t e r m i n a t e d i n 
November 1990. ( T r . 3 1 ) . Ms. Applebee worked e i g h t months t o a y e a r w i t h 
c l a i m a n t and q u i t on December 3 1 , 1990 t o go t o a d i f f e r e n t j o b and because o f 
d i f f e r e n c e s o f o p i n i o n w i t h a manager. ( T r . 40, 42, 4 3 ) . 

A t t h e t i m e o f t h e h e a r i n g , Ms. Wyland was employed by Mr. Andersen a t 
a n o t h e r r e s t a u r a n t . ( T r . 7 3 ) . Ms. Wyland worked w i t h c l a i m a n t f o r a p p r o x i 
m a t e l y f i v e months. 

C l a i m a n t d i d n o t s u f f e r from a p r e e x i s t i n g h e r n i a c o n d i t i o n . On October 
18, 1990, c l a i m a n t i n j u r e d h e r s e l f a t work w h i l e l i f t i n g a c a s t i r o n s t o v e 
g r a t e . T h i s i n j u r y r e s u l t e d i n an i n c a r c e r a t e d l e f t f e m o r a l h e r n i a w h i c h r e 
q u i r e d m e d i c a l t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 
P r o c e d u r a l R u l i n g 

A R e f e r e e has d i s c r e t i o n t o reopen t h e r e c o r d f o r c o n s i d e r a t i o n o f new 
m a t e r i a l e v i d e n c e . OAR 438-07-025(1). A p a r t y s e e k i n g r e o p e n i n g o f t h e r e c o r d 
f o r r e c o n s i d e r a t i o n must p r o v i d e an e x p l a n a t i o n why such new e v i d e n c e c o u l d n o t 
have r e a s o n a b l y been d i s c o v e r e d and produced a t t h e h e a r i n g . OAR 438-07-025(2); 
Renia B r o v l e s , 42 Van N a t t a 1203 (1990). Our r e v i e w o f such R e f e r e e r u l i n g s i s 
f o r abuse o f d i s c r e t i o n . Rodney D. Jacobs, 44 Van N a t t a 417 ( 1 9 9 2 ) ; Renia 
B r o v l e s , s u p r a . 

F o l l o w i n g t h e h e a r i n g and t h e issuance o f t h e Referee's o r d e r , c l a i m a n t 
moved f o r r e o p e n i n g o f t h e r e c o r d and r e c o n s i d e r a t i o n . S p e c i f i c a l l y , c l a i m a n t 
r e q u e s t e d t h a t Ms. H i g h , her former employer, be p e r m i t t e d t o t e s t i f y c o n c e r n i n g 
c l a i m a n t ' s work a c t i v i t i e s and Ms. High's r e c o l l e c t i o n t h a t c l a i m a n t never com
p l a i n e d o f a p r i o r h e r n i a c o n d i t i o n . Claimant based her r e q u e s t on an a f f i d a v i t 
f r o m Ms. H i g h , as w e l l as c l a i m a n t ' s own a f f i d a v i t s t a t i n g t h a t she was unaware 
t h a t c o m p e n s a b i l i t y o f her c l a i m would be c o n t e s t e d on t h e b a s i s o f a p r i o r non-
compensable c o n d i t i o n u n t i l t h e d a t e o f t h e h e a r i n g and t h a t she d i d n o t know 
Ms. High's whereabouts u n t i l a f t e r t h e Referee's o r d e r . 

Inasmuch as c l a i m a n t ' s i n j u r y c l a i m had been d e n i e d , she had t h e burden o f 
e s t a b l i s h i n g t h e c o m p e n s a b i l i t y o f her c l a i m . Commensurate w i t h such a bu r d e n , 
c l a i m a n t w o u l d be r e q u i r e d t o e s t a b l i s h t h a t a work i n c i d e n t , as opposed t o a 
p r e e x i s t i n g c o n d i t i o n , was t h e cause o f her h e r n i a d i s a b i l i t y and need f o r medi
c a l t r e a t m e n t . Moreover, by t h e t i m e o f h e a r i n g , c l a i m a n t was aware t h a t SAIF 
and her employer were p r e s e n t i n g t e s t i m o n y which suggested t h a t c l a i m a n t had 
r e p r e s e n t e d t o t h e owners and a co-worker t h a t she s u f f e r e d f r o m a p r e e x i s t i n g 
h e r n i a c o n d i t i o n . Y e t , c l a i m a n t a s s e r t e d n e i t h e r s u r p r i s e n or p r e j u d i c e a t t h e 
h e a r i n g n o r sought a c o n t i n u a n c e . I n s t e a d , f o l l o w i n g t h e c l o s u r e o f t h e r e c o r d 
and t h e i s s u a n c e o f t h e Referee's d e c i s i o n , c l a i m a n t r e q u e s t e d r e o p e n i n g o f t h e 
r e c o r d f o r t h e i n t r o d u c t i o n o f her former employer's t e s t i m o n y . 

Under such c i r c u m s t a n c e s , we h o l d t h a t t h e Referee d i d n o t abuse h i s d i s 
c r e t i o n i n d e c l i n i n g t o reopen t h e r e c o r d t o i n t r o d u c e t e s t i m o n y f r o m c l a i m a n t ' s 
f o r m e r employer t o r e b u t t e s t i m o n y from t h e owners and a f o r m e r co-worker r e 
g a r d i n g c l a i m a n t ' s c o m p l a i n t s o f a p r e e x i s t i n g c o n d i t i o n . C o n s e q u e n t l y , we 
a f f i r m t h e R e f e r e e ' s r e j e c t i o n o f c l a i m a n t ' s m o t i o n t o reopen t h e r e c o r d . 
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To e s t a b l i s h t h e c o m p e n s a b i l i t y o f her h e r n i a i n j u r y c l a i m , c l a i m a n t must 
e s t a b l i s h t h a t t h e October 1990 work i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause 
o f her d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. 
W e i d l e , 43 Van N a t t a 855 ( 1 9 9 1 ) . I n a d d i t i o n , i f i t i s d e t e r m i n e d t h a t c l a i m a n t 
had a p r e e x i s t i n g c o n d i t i o n and t h a t c o n d i t i o n combined w i t h a compensable i n 
j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , c l a i m a n t must f u r t h e r 
e s t a b l i s h t h a t h e r compensable i n j u r y was t h e major c o n t r i b u t i n g cause o f t h e 
r e s u l t a n t d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; 
Bahman M. N a z a r i , 43 Van N a t t a 2368 (1991). 

The R e f e r e e fo u n d c l a i m a n t n o t c r e d i b l e w i t h r e g a r d t o whether she had a 
p r e e x i s t i n g h e r n i a c o n d i t i o n . T h i s f i n d i n g was n o t based on c l a i m a n t ' s 
demeanor. R a t h e r , i t was based on t h e Referee's c o n c l u s i o n t h a t Grace Wyland, 
t h e employer's w i t n e s s , was more c r e d i b l e t h a n c l a i m a n t ' s w i t n e s s e s . I n r e a c h 
i n g t h i s c o n c l u s i o n , t h e Referee: (1) d i s c o u n t e d t h e t e s t i m o n y o f c l a i m a n t ' s 
c o-worker w i t n e s s e s , f i n d i n g t h a t a l l t h r e e had l e f t work due t o b e i n g t e r m i 
n a t e d o r o v e r d i s a g r e e m e n t s w i t h t h e employer; and (2) f o u n d t h a t Ms. Wyland no 
l o n g e r worked f o r t h e employer. We d i s a g r e e w i t h t h e Referee's assessment o f 
t h e e v i d e n c e t h a t was t h e p r e d i c a t e f o r h i s c r e d i b i l i t y f i n d i n g . C o nsequently, 
we d i s a g r e e w i t h t h e Referee's c r e d i b i l i t y f i n d i n g . 

As o f t h e d a t e o f h e a r i n g , Ms. Wyland c o n t i n u e d t o be employed by t h e em
p l o y e r a t a n o t h e r r e s t a u r a n t . ( T r . 7 3 ) . Ms. Wyland was a co-worker o f c l a i m a n t 
a t t h e t i m e o f t h e a l l e g e d work i n c i d e n t and worked w i t h c l a i m a n t about f i v e 
months. Ms. Wyland t e s t i f i e d t h a t , b e f o r e t h e Andersens bought t h e r e s t a u r a n t 
i n O c tober 1990, c l a i m a n t had t o l d her t h a t she had had a h e r n i a c o n d i t i o n f o r 
s e v e r a l y e a r s . ( T r . 69, 7 3 ) . She a l s o t e s t i f i e d t h a t i t had been o b v i o u s t h a t 
c l a i m a n t was n o t f e e l i n g w e l l , and i n response t o Ms. Wyland's q u e r y , c l a i m a n t 
s t a t e d t h a t she was n o t f e e l i n g w e l l because she needed a h e r n i a o p e r a t i o n . 
( T r . 7 4 ) . Ms. Wyland a l s o s t a t e d t h a t c l a i m a n t ' s s i s t e r t o l d her t h a t c l a i m a n t 
had a h e r n i a c o n d i t i o n t h a t s h o u l d have been o p e r a t e d on y e a r s ago. ( T r . 8 3 ) . 

"The Andersens t e s t i f i e d t h a t , a f t e r t h e a l l e g e d s t o v e i n c i d e n t , c l a i m a n t 
t o l d them t h a t she had had a h e r n i a c o n d i t i o n f o r f i v e t o e i g h t y e a r s . ( T r . 48, 
49, 55, 66, 6 8 ) . 

C l a i m a n t d e n i e d h a v i n g a p r e e x i s t i n g h e r n i a c o n d i t i o n and d e n i e d t e l l i n g 
t h e Andersens o r Ms. Wyland t h a t she had such a c o n d i t i o n . ( T r . 16, 2 1 , 8 1 ) . 
C l a i m a n t ' s s i s t e r a l s o d e n i e d t h a t c l a i m a n t had a h e r n i a c o n d i t i o n p r i o r t o t h e 
work i n c i d e n t and d e n i e d d i s c u s s i n g her s i s t e r ' s h e a l t h w i t h Ms. Wyland. ( T r . 
76, 7 9 ) . C l a i m a n t and her s i s t e r r e s i d e i n t h e same house. T h e r e f o r e , c l a i m 
a n t ' s s i s t e r w o u l d be i n a p o s i t i o n t o know about any h e a l t h problems c l a i m a n t 
m i g h t e x h i b i t . 

B o t h C a r o l T a y l o r and Debra Applebee were c l a i m a n t ' s co-workers a t t h e 
t i m e o f t h e a l l e g e d work i n c i d e n t . Ms. T a y l o r worked w i t h c l a i m a n t about f o u r 
months and t e s t i f i e d t h a t c l a i m a n t had never complained about any g r o i n p a i n o r 
a h e r n i a c o n d i t i o n . ( T r . 3 0 ) . Ms. T a y l o r was t e r m i n a t e d i n November 1990. 
( T r . 3 1 ) . Ms. Applebee worked w i t h c l a i m a n t from e i g h t months t o a y e a r and 
t e s t i f i e d t h a t c l a i m a n t : (1) never complained o f any g r o i n p a i n o r any h e r n i a 
p r o b l e m b e f o r e t h e work i n c i d e n t ; and (2) never a c t e d as i f she were i n p a i n . 
( T r . 4 1 ) . 

V i c k i Cain worked w i t h c l a i m a n t f o r s i x t o e i g h t months. She l e f t t h e 
r e s t a u r a n t i n A p r i l 1990, about s i x months b e f o r e t h e Andersens bought i t . ( T r . 
35, 3 6 ) . Ms. Cain t e s t i f i e d t h a t c l a i m a n t was i n good h e a l t h , never complained 
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o f g r o i n p a i n , and never a c t e d as i f she were i n p a i n . ( T r . 3 6 ) . She a l s o t e s 
t i f i e d t h a t she d i d n o t see c l a i m a n t s o c i a l l y . 

Even i f Ms. T a y l o r ' s t e s t i m o n y i s d i s c o u n t e d based on an a s s u m p t i o n t h a t 
she i s b i a s e d a g a i n s t t h e employer due t o her t e r m i n a t i o n , no such b i a s e x i s t s 
w i t h r e s p e c t t o t h e t e s t i m o n y o f Ms. Applebee and Ms. C a i n . Ms. Applebee t e s t i 
f i e d t h a t she q u i t on December 31, 1990 t o t a k e a d i f f e r e n t j o b and because o f a 
d i f f e r e n c e o f o p i n i o n w i t h a manager. ( T r . 42, 4 3 ) . There was no e v i d e n c e o f 
any a n i m o s i t y t o w a r d s t h e employer. 

I n any e v e n t , Ms. Cain's t e s t i m o n y s u p p o r t s c l a i m a n t ' s s t a t e m e n t s r e g a r d 
i n g t h e l a c k o f a p r e e x i s t i n g c o n d i t i o n . Ms. Cain never worked w i t h t h e c u r r e n t 
owners and t h e r e i s no e v i d e n c e o f any p e r s o n a l f r i e n d s h i p between c l a i m a n t and 
Ms. C a i n . T h e r e f o r e , t h e r e i s no evidence o f any b i a s on Ms. Cain's p a r t . On 
t h i s b a s i s , we f i n d Ms. Cain's t e s t i m o n y most c r e d i b l e i n s u p p o r t i n g c l a i m a n t ' s 
s t a t e m e n t t h a t she had no p r e e x i s t i n g h e r n i a c o n d i t i o n . 

I n a d d i t i o n , t h e r e i s no p e r s u a s i v e m e d i c a l e v i d e n c e o f any p r e e x i s t i n g 
h e r n i a c o n d i t i o n . The m e d i c a l evidence r e g a r d i n g c a u s a t i o n c o n s i s t s o f two r e 
p o r t s . Dr. S t r u k e l , o r t h o p e d i s t , performed a r e c o r d r e v i e w and c o n c l u d e d t h a t 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s need f o r t r e a t m e n t was a p r e e x i s t i n g 
c o n d i t i o n . ( T r . 4, 5, Ex. 1 0 ) . Dr. S t r u k e l based h i s o p i n i o n on t h e f o l l o w i n g : 
(1) a t r a u m a t i c h e r n i a would have been so p a i n f u l t h a t c l a i m a n t w o u l d have imme
d i a t e l y sought m e d i c a l t r e a t m e n t ; (2) t h e r e was no e v i d e n c e o f f r e s h l y t rauma
t i z e d t i s s u e i n t h e o p e r a t i v e r e p o r t ; and (3) c l a i m a n t d i d n o t have a c u t e f i n d 
i n g s . (Ex. 1 0 ) . 

I n a c o n c u r r e n c e w i t h a t e l e p h o n e c o n v e r s a t i o n summary, Dr. Burnham, 
t r e a t i n g s u r g e o n , o p i n e d t h a t t h e work i n c i d e n t was t h e m a j or c o n t r i b u t i n g cause 
o f c l a i m a n t ' s need f o r t r e a t m e n t . (Ex. 1 1 ) . He based h i s o p i n i o n , i n p a r t , on 
c l a i m a n t ' s h i s t o r y o f l i f t i n g t h e s t o v e g r a t e a t work w i t h immediate l e f t g r o i n 
p a i n and s w e l l i n g . (Exs. 2, 1 1 ) . As d i s c u s s e d below, we f i n d t h i s h i s t o r y t o 
be a c c u r a t e . Dr. Burnham n o t e d t h a t he p e r f o r m e d hundreds o f h e r n i a o p e r a t i o n s 
a y e a r and t h a t i t i s n o t t r u e t h a t a t r a u m a t i c h e r n i a i n j u r y w i l l i m m e d i a t e l y 
d i s a b l e a p a t i e n t . He a l s o n o t e d t h a t he cannot d i s t i n g u i s h f r e s h l y t r a u m a t i z e d 
t i s s u e i n making h e r n i a r e p a i r s . (Ex. 1 1 ) . F u r t h e r m o r e , he s t a t e d t h a t c l a i m 
a n t c o u l d e a s i l y have s u f f e r e d an acute i n j u r y i n t h e d e s c r i b e d i n c i d e n t and 
c o n t i n u e d f o r s e v e r a l days w i t h i n c r e a s i n g symptoms b e f o r e s e e k i n g t r e a t m e n t . 
Thus, Dr. Burnham r e b u t s each b a s i s o f Dr. S t r u k e l ' s c o n c l u s i o n t h a t t h e m a j or 
cause o f c l a i m a n t ' s c o n d i t i o n was a p r e e x i s t i n g c o n d i t i o n . 

The' Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; however, i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b 
l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . Here, t h e r e are no p e r s u a s i v e reasons n o t t o 
d e f e r t o Dr. Burnham's o p i n i o n . I n a d d i t i o n , as a surgeon who r e p a i r s hundreds 
o f h e r n i a s a y e a r , we d e f e r t o Dr. Burnham's e x p e r t i s e i n t h i s a r e a o v e r t h a t o f 
Dr. S t r u k e l , an o r t h o p e d i s t w i t h o u t s p e c i a l e x p e r t i s e i n t h e a rea o f h e r n i a r e 
p a i r . See A b b o t t v. SAIF, 45 Or App 657, 661 ( 1 9 8 0 ) . 

On t h i s r e c o r d , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h a t she d i d n o t 
s u f f e r f r o m any p r e e x i s t i n g h e r n i a c o n d i t i o n . T h e r e f o r e , i n o r d e r t o e s t a b l i s h 
c o m p e n s a b i l i t y , she must prove t h a t t h e October 1990 work i n c i d e n t was a mate
r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . 

Both owners t e s t i f i e d t h a t c l a i m a n t r e p o r t e d v a r i o u s causes f o r her i n 
j u r y . Mrs. Andersen t e s t i f i e d t h a t c l a i m a n t r e p o r t e d t h e i n j u r y as caused by 
l i f t i n g t h e s t o v e t o p , l i f t i n g a bag o f p o t a t o e s , and b r i n g i n g g r o c e r i e s i n t o 



A n o i e J. G a l l o , 44 Van N a t t a 1107 (1992) 1111 

her own home. ( T r . 53, 54, 5 5 ) . Mr. Andersen t e s t i f i e d t h a t c l a i m a n t t o l d him, 
a t v a r i o u s t i m e s , t h a t she i n j u r e d h e r s e l f b r i n g i n g i n s u p p l i e s a t work, l i f t i n g 
a bag o f p o t a t o e s , and l i f t i n g t h e e n t i r e s t o v e , n o t j u s t t h e c a s t i r o n g r a t e . 
( T r . 66) . We n o t e t h a t c l a i m a n t t e s t i f i e d t h a t she h e l p e d u n l o a d s u p p l i e s a t 
work a f t e r t h e s t o v e g r a t e i n c i d e n t and t h a t t h i s a c t i v i t y added t o her i n j u r y . 
( T r . 20, 2 8 ) . 

Because we f i n d c l a i m a n t ' s t e s t i m o n y c r e d i b l e r e g a r d i n g t h e l a c k o f any 
p r e e x i s t i n g h e r n i a c o n d i t i o n , we a l s o f i n d i t c r e d i b l e r e g a r d i n g t h e October 
1990 work i n c i d e n t . T h i s i n c i d e n t was u n w i t n e s s e d . However, c l a i m a n t t e s t i f i e d 
t h a t she r e p o r t e d t h e i n c i d e n t on October 18, 1990, t h e day i t happened. ( T r . 
2 0 ) . T h i s i s c o r r o b o r a t e d by Mrs. Andersen who t e s t i f i e d t h a t c l a i m a n t t o l d her 
about t h e s t o v e g r a t e i n c i d e n t and t h a t t h i s c o u l d have been r e p o r t e d on October 
18, 1990. ( T r . 5 5 ) . 

C l a i m a n t ' s t e s t i m o n y i s a l s o c o r r o b o r a t e d by t h a t o f Ms. T a y l o r and Ms. 
Applebee. Ms. T a y l o r t e s t i f i e d t h a t when c l a i m a n t came o u t f r o m t h e k i t c h e n she 
was w h i t e w i t h p a i n and, when Ms. T a y l o r asked what was wrong, c l a i m a n t s a i d 
t h a t "she g o t h u r t back t h e r e on a s t o v e . " ( T r . 3 0 ) . SAIF contends t h a t Ms 
T a y l o r ' s t e s t i m o n y i s n o t p e r s u a s i v e because she came on d u t y a t 2:00 p.m., 
about t h e same t i m e t h a t c l a i m a n t went o f f d u t y . T h e r e f o r e , SAIF argues, be
cause c l a i m a n t t e s t i f i e d t h a t t h e i n j u r y o c c u r r e d around 6:00 a.m. when she was 
s e t t i n g up t h e k i t c h e n , Ms. T a y l o r c o u l d n o t have r e c e i v e d a contemporaneous r e 
p o r t . However, c l a i m a n t ' s and Ms. T a y l o r ' s s h i f t s o v e r l a p p e d , making i t l i k e l y 
t h a t t h e y e n c o u n t e r e d each o t h e r . ( T r . 8, 3 2 ) . A l s o , Ms. T a y l o r d i d n o t c l a i m 
t h a t t h i s was a contemporaneous r e p o r t . Rather, t h e r e p o r t e d e v e n t s o c c u r r e d 
when Ms. T a y l o r f i r s t saw c l a i m a n t t h e day o f t h e work i n c i d e n t . 

Ms. Applebee t e s t i f i e d t h a t she f i r s t l e a r n e d t h a t c l a i m a n t was c l a i m i n g 
she s u s t a i n e d a h e r n i a a t work when Ms. Applebee came i n t o work, a l t h o u g h she 
d i d n o t remember t h e d a t e . ( T r . 4 5 ) . A g a i n , even i f Ms. T a y l o r ' s t e s t i m o n y i s 
d i s c o u n t e d because o f a l l e g e d b i a s due t o b e i n g f i r e d , Ms. Applebee's t e s t i m o n y 
s u p p o r t s c 1 aimant's t e s t i m o n y . 

I n a d d i t i o n , c l a i m a n t ' s s i s t e r t e s t i f i e d t h a t c l a i m a n t t o l d her t h a t she 
i n j u r e d h e r s e l f l i f t i n g a g r i l l t o r e a t t a c h a p i p e on t h e s t o v e . ( T r . 7 7 ) . 
C l a i m a n t a l s o r e p o r t e d t o her p h y s i c i a n s a l i f t i n g i n c i d e n t a t work as t h e cause 
o f h e r i n j u r y . (Exs. 1, 2 ) . On t h i s r e c o r d , we f i n d t h a t c l a i m a n t has e s t a b 
l i s h e d t h a t she was i n j u r e d a t work. A c c o r d i n g l y , based on c l a i m a n t ' s c r e d i b l e 
t e s t i m o n y and t h e p e r s u a s i v e o p i n i o n o f Dr. Burnham, we f i n d t h a t c l a i m a n t has 
e s t a b l i s h e d t h a t t h e October 18, 1990 work i n c i d e n t i s a m a t e r i a l c o n t r i b u t i n g 
cause o f her need f o r t r e a t m e n t . 

Unreasonable D e n i a l - P e n a l t y and A t t o r n e y Fee 

C l a i m a n t argues t h a t SAIF's d e n i a l was u n reasonable because i t was based 
s o l e l y on t h e s t a t e m e n t o f t h e noncomplying employer. We d i s a g r e e . 

The s t a n d a r d f o r d e t e r m i n i n g an unreasonable d e n i a l i s whether t h e c a r r i e r 
has a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . Unreasonableness and " l e g i t i m a t e 
d o u b t " a r e t o be c o n s i d e r e d i n t h e l i g h t o f a l l t h e e v i d e n c e a v a i l a b l e a t t h e 
t i m e . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588 ( 1 9 8 8 ) , c i t i n g N o r g a r d v. 
R a w l i n s o n s . 30 Or App 999, 1003 (1977). 

A t t h e t i m e o f t h e d e n i a l , SAIF had i n f o r m a t i o n f r o m t h e employer t h a t 
c l a i m a n t had r e p o r t e d t h a t her h e r n i a c o n d i t i o n was due t o a nonwork r e l a t e d , 
p r e e x i s t i n g c o n d i t i o n . We f i n d t h a t t h i s i n f o r m a t i o n c r e a t e d l e g i t i m a t e doubt 
as t o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m . A c c o r d i n g l y , we do n o t f i n d t h a t 
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SAIF's d e n i a l was un r e a s o n a b l e . T h e r e f o r e , we d e c l i n e t o assess a p e n a l t y o r 
a t t o r n e y f e e on t h a t b a s i s . 

A t t o r n e y Fees a t H e a r i n g and on Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e 
c o m p e n s a b i l i t y i s s u e . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w 
c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $2,500, t o be p a i d by t h e SAIF C o r p o r a 
t i o n , on b e h a l f o f t h e noncomplying employer. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by 
a p p e l l a n t ' s b r i e f and t h e h e a r i n g r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 29, 1991, as r e c o n s i d e r e d June 14, 1991, i s 
a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l i s s e t 
a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g i n accordance w i t h law. 
C l a i m a n t ' s a t t o r n e y i s awarded $2,500 f o r s e r v i c e s a t h e a r i n g and on r e v i e w con
c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m , t o be p a i d by SAIF, on b e h a l f o f 
t h e n o n c o m p l y i n g employer. The remainder o f t h e o r d e r i s a f f i r m e d . 

June 5, 1992 C i t e as 44 Van N a t t a 1112 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE J . LINDAMOOD, Claimant 

WCB Case No. 91-05970 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
Debra Ehrman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daughtry's o r d e r w h i c h d e c l i n e d t o r e 
c a l c u l a t e c l a i m a n t ' s r a t e o f pay and award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y bene
f i t s . On r e v i e w , t h e i s s u e s a r e r a t e o f temporary d i s a b i l i t y and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t t h e c o n t i n g e n t a t t o r n e y f e e s f r o m c l a i m a n t ' s 
pre-employment cases s h o u l d n o t be i n c l u d e d w i t h her $2,000 m o n t h l y s a l a r y when 
co m p u t i n g h e r wages f o r t e m p o r a r y d i s a b i l i t y compensation. We agree. 

C l a i m a n t , an a t t o r n e y , has an accepted s t r e s s c l a i m w i t h t h e employer. 
From November 1986 t o September 1987, she was an independent c o n t r a c t o r who p e r 
formed work on a case-by-case b a s i s f o r t h e employer, a law f i r m . C l a i m a n t was 
p a i d a p e r c e n t a g e o f t h e c o n t i n g e n t a t t o r n e y f e e s on t h e cases a s s i g n e d t o her 
when and i f t h e f i r m was p a i d such a f e e . On September 15, 1987, c l a i m a n t be
came a s a l a r i e d employee o f t h e f i r m r e c e i v i n g a m o n t h l y s a l a r y o f $2,000. 
C l a i m a n t c o n t i n u e d t o r e c e i v e c o n t i n g e n t fees f r o m h er pre-employment cases 
t h r o u g h o u t t h e p e r i o d she was a s a l a r i e d employee. C l a i m a n t r e c e i v e d some con
t i n g e n t f e e s f r o m pre-employment cases a f t e r she l e f t t h e f i r m . 
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Under ORS 656. 2 1 0 ( 1 ) , a worker who i s t e m p o r a r i l y t o t a l l y d i s a b l e d due t o 
a compensable i n j u r y i s t o r e c e i v e "compensation e q u a l t o 66 2/3 p e r c e n t o f 
wages." As d e f i n e d i n ORS 656.005(27), "'Wages' means t h e money r a t e a t wh i c h 
t h e s e r v i c e r e n d e r e d i s recompensed under t h e c o n t r a c t o f h i r i n g i n f o r c e a t t h e 
t i m e o f t h e a c c i d e n t , i n c l u d i n g r e a s o n a b l e v a l u e o f boar d , r e n t , h o u s i n g , l o d g 
i n g o r s i m i l a r advantage r e c e i v e d from t h e employer, and i n c l u d e s * * * t i p s * * 
*" (Emphasis added). 

Here, t h e c o n t r a c t o f h i r i n g c o n t e m p l a t e d a mo n t h l y wage o f $2,000. The 
c o n t i n g e n t f e e s on t h e pre-employment cases were n o t wages f o r w h i c h c l a i m a n t ' s 
s e r v i c e s were recompensed under t h e c o n t r a c t o f h i r i n g . R a t h e r , t h e c o n t i n g e n t 
f e e s were g e n e r a t e d by cases c l a i m a n t was ass i g n e d w h i l e she was an independent 
c o n t r a c t o r , p r i o r t o becoming an employee o f t h e f i r m . These f e e s b o r e no r e l a 
t i o n s h i p t o her work as an employee o f t h e f i r m , b u t were t h e f r u i t s o f her 
l a b o r as an independent c o n t r a c t o r . Consequently, we conclu d e t h a t t h e c o n t i n 
g e n t f e e s g e n e r a t e d by t h e pre-employment cases were n o t "wages" under t h e con
t r a c t o f h i r i n g i n f o r c e a t t h e t i m e o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e and 
s h o u l d n o t be i n c l u d e d when c a l c u l a t i n g t h e r a t e o f t e m p o r a r y t o t a l d i s a b i l i t y . 

F i n a l l y , c l a i m a n t argues t h a t her temporary t o t a l d i s a b i l i t y wages s h o u l d 
be c a l c u l a t e d under OAR 436-60-025(4). However, OAR 4 3 6 - 6 0 - 0 2 5 ( 4 ) ( a ) , (h) and 
(k ) w h i c h d e a l w i t h v a r y i n g wages, bonuses and commissions a r e n o t a p p l i c a b l e 
because we have fo u n d t h a t t h e c o n t i n g e n t a t t o r n e y f e e s a r e n o t "wages" as de
f i n e d by ORS 656.005(27). 

Because we have concluded t h a t c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y r a t e 
was c o r r e c t l y c a l c u l a t e d , p e n a l t i e s and a t t o r n e y fees a r e n o t a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 6, 1991 i s a f f i r m e d . 

June 5, 1992 C i t e as 44 Van N a t t a 1113 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JERRY B. MATHEL, Claimant 
WCB Case No. 90-18752 

ORDER ON REVIEW 
Rasmussen & Henry, Claimant A t t o r n e y s ' 
Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and Brazeau. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Mongrain's o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n c l a i m . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The i n s u r e r f i r s t a s s e r t s t h a t t h e Referee i m p r o p e r l y a n a l y z e d t h e c l a i m 
as an a c c i d e n t a l i n j u r y and t h a t , because c l a i m a n t contends t h a t h i s m y o c a r d i a l 
i n f a r c t i o n was caused by j o b s t r e s s , i t s h o u l d be t r e a t e d as a c l a i m f o r occupa
t i o n a l d i s e a s e . As an o c c u p a t i o n a l disease", t h e i n s u r e r m a i n t a i n s t h a t t h e 
a p p l i c a b l e s t a t u t e f o r a n a l y z i n g t h e c l a i m i s ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) , as c o n s t r u e d by 
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Ronald V. D i c k s o n , 42 Van N a t t a 1102 ( 1 9 9 0 ) , a f f ' d D i c k s o n v. C a r o l i n a C a s u a l t y , 
108 Or App 499 ( 1 9 9 1 ) . D i c k s o n h e l d t h a t p h y s i c a l c o n d i t i o n s r e s u l t i n g f r o m 
j o b - r e l a t e d " s t r e s s " a r e n o t compensable u n l e s s a m e n t a l d i s o r d e r has been d i a g 
nosed as t h e u n d e r l y i n g c o n d i t i o n . 

We agree w i t h t h e Referee t h a t t h e c l a i m p r o p e r l y i s a n a l y z e d as one f o r 
an a c c i d e n t a l i n j u r y . The m e d i c a l evidence i s i n agreement t h a t c l a i m a n t ' s 
e p i s o d e o f a c u t e h y p e r t e n s i o n on August 23, 1990 was t h e cause o f c l a i m a n t ' s 
m y o c a r d i a l i n f a r c t i o n . (Exs. 5, 7-1, 8-1). A l t h o u g h c l a i m a n t s u f f e r e d f r o m 
h y p e r t e n s i o n s i n c e 1984, t h e c o n d i t i o n had been s t a b l e due t o a program o f e x e r 
c i s e and home m o n i t o r i n g o f h i s b l o o d p r e s s u r e . (Ex. 4 - 1 ) . However, we have 
adopt e d t h e R e f e r e e ' s f i n d i n g s t h a t c l a i m a n t had been e x t r e m e l y f a t i g u e d f o r t h e 
two days p r i o r t o August 23 and t h a t he was f r u s t r a t e d and a n x i o u s on t h a t d a t e . 
Moreover, on t h e d a t e he had t h e m y o c a r d i a l i n f a r c t i o n , c l a i m a n t e x p e r i e n c e d an 
e p i s o d e o f m a l i g n a n t h y p e r t e n s i o n , w h i c h was d e s c r i b e d as " f a i r l y a b r u p t [ i n ] 
o n s e t . " ( I d . a t 2 ) . We t h e r e f o r e conclude t h a t c l a i m a n t ' s c o n d i t i o n was sudden 
and u n e x p e c t e d , and t h e c l a i m p r o p e r l y i s t r e a t e d as an a c c i d e n t a l i n j u r y . See 
Morrow v. P a c i f i c U n i v e r s i t y , 100 Or App 198, 202-03 ( 1 9 9 0 ) . 

As an a c c i d e n t a l i n j u r y , c l a i m a n t must prove t h a t work a c t i v i t i e s were a 
m a t e r i a l c o n t r i b u t i n g cause o f h i s need f o r m e d i c a l s e r v i c e s and d i s a b i l i t y i n 
o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y . See e.g. Mark N. W i e d l e , 43 Van N a t t a 855 
( 1 9 9 1 ) . The m e d i c a l o p i n i o n s r e g a r d i n g c a u s a t i o n i n c l u d e t h a t o f Dr. Crowley, 
M.D., c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and Dr. Kremser, M.D., who c o n d u c t e d an 
i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . 

Dr. Kremser f o u n d t h a t c l a i m a n t "had an a c u t e c a r d i a c e v e n t i n August due 
t o m a l i g n a n t h y p e r t e n s i o n , which i s a r e s u l t o f r e n a l a r t e r y s t e n o s i s . " (Ex. 
5 ) . Kremser based her o p i n i o n on e a r l y t e s t r e s u l t s showing e v i d e n c e o f s i g n i f 
i c a n t r e n a l a r t e r y s t e n o s i s . However, a f t e r c l a i m a n t underwent more e x t e n s i v e 
and a c c u r a t e t e s t i n g , t h o s e r e s u l t s proved t h a t he d i d n o t have r e n a l a r t e r y 
s t e n o s i s . (Exs. 6-1, 7-1). Having been based on i n f o r m a t i o n t h a t was l a t e r 
p r o v e d t o be i n a c c u r a t e , we g i v e l i t t l e w e i g h t t o t h e o p i n i o n o f Dr. Kremser. 
See Somers v. SAIF, 77 Or App 259 (1986). 

As e v i d e n c e d by h i s January 28, 1991 c o n c u r r e n c e w i t h a l e t t e r f r o m c l a i m 
a n t ' s a t t o r n e y , Dr. Crowley concluded t h a t " t h e cause o f [ c l a i m a n t ' s ] h e a r t 
a t t a c k was s t r e s s - c a u s e d h y p e r t e n s i o n d i r e c t l y r e l a t e d t o h i s [ j o b ] d u t i e s and 
r e s p o n s i b i l i t i e s [ . ] " (Ex. 8-1). I n view o f t h e f a c t t h a t t h i s o p i n i o n i s b o t h 
u n r e b u t t e d by any p e r s u a s i v e evidence and i s from c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
we c o n c l u d e t h a t i t i s s u f f i c i e n t t o prove t h a t c l a i m a n t ' s work a c t i v i t i e s were 
a m a t e r i a l c o n t r i b u t i n g cause o f h i s h e a r t a t t a c k . T h e r e f o r e , c l a i m a n t has 
e s t a b l i s h e d a compensable c l a i m . 

F i n a l l y , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r 
p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w 
i s $1,000, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e t o c l a i m a n t o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1991, as r e c o n s i d e r e d on J u l y 12, 
1991, i s a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded 
an assessed f e e o f $1,000, t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
GREGORY A. ARELLANO, Claimant 

WCB Case No. 91-01594 
ORDER ON REVIEW 

P o z z i , W i l s o n , e t a l . , C l aimant A t t o r n e y s 
D a v i s & B o s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Hooton and Brazeau. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t : (1) s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r s u r g e r y and o n g o i n g t r e a t 
ment; (2) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s s p o n d y l o l i s t h e s i s and s p i n a 
b i f i d a c o n d i t i o n s ; and (3) awarded a p e n a l t y and a s e p a r a t e a t t o r n e y f e e f o r t h e 
i n s u r e r ' s a l l e g e d l y u n r easonable d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l 
i t y , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

On F r i d a y , June 1, 1990, c l a i m a n t e x p e r i e n c e d an o n s e t o f low back p a i n 
a f t e r s h o v e l i n g and l i f t i n g r o c k s w h i l e w o r k i n g a t a g r a v e l p l a n t . He d i d n o t 
seek m e d i c a l t r e a t m e n t and r e t u r n e d t o work Monday, June 4, 1990, a t w h i c h t i m e 
a r o c k f e l l f r o m a conveyor b e l t and h i t him i n h i s upper back. He sought medi
c a l t r e a t m e n t a t t h e Columbia H e a l t h Care Center, where p h y s i c i a n s d i a g n o s e d a 
t h o r a c i c s p i n e c o n t u s i o n and n o t e d t h e presence o f s p i n a b i f i d a a t L5-S1. 
On June 18, 1990, t h e i n s u r e r accepted a c l a i m f o r a " d o r s a l s p i n e c o n t u s i o n , " 
and c l a i m a n t r e c e i v e d c o n s e r v a t i v e t r e a t m e n t . (Ex. 1 ) . 

C l a i m a n t was s u b s e q u e n t l y examined by Dr. Weeks, an o r t h o p e d i c surgeon, 
who p r o v i d e d t h e f i r s t n a r r a t i v e m e d i c a l r e p o r t . Dr. Weeks r e p o r t e d t h a t t h e 
s p i n a b i f i d a a t L5-S1 was a p r e e x i s t i n g c o n d i t i o n "but s h o u l d be c o n s i d e r e d [ a n ] 
on t h e j o b a g g r a v a t i o n . " (Ex. 8 ) . He a l s o r e p o r t e d t h e presence o f grade 1 
s p o n d y l o l i s t h e s i s w i t h i n t e r m i t t e n t nerve r o o t i r r i t a t i o n by h i s t o r y . 

I n J u l y 1990, c l a i m a n t moved t o P o r t l a n d and came under t h e c a r e o f Dr. 
Flemming, M.D., who a l s o diagnosed s p o n d y l o l i s t h e s i s . He recommended p h y s i c a l 
t h e r a p y f o r t h e c o n d i t i o n and expected c l a i m a n t t o be a c a n d i d a t e f o r s u r g i c a l 
c o r r e c t i o n . 

On August 23, 1990, Dr. Watson and Dr. C l a r k e examined c l a i m a n t a t t h e 
o f f i c e s o f t h e O r t h o p a e d i c C o n s u l t a n t s . They conclu d e d t h a t t h e s p i n a b i f i d a 
and s p o n d y l o l i s t h e s i s c o n d i t i o n s were u n r e l a t e d t o c l a i m a n t ' s i n j u r y b u t t h a t 
t h e c o n d i t i o n s "appear t o have been made symptomatic and/or a g g r a v a t e d by t h e 
work a c t i v i t i e s o f [ c l a i m a n t ] . " (Ex. 1 5 ) . Dr. Flemming s u b s e q u e n t l y c o n c u r r e d 
w i t h t h e i r r e p o r t and recommended f u r t h e r t r e a t m e n t f o r t h e L5-S1 c o n d i t i o n . 

On J anuary 7, 1991, t h e i n s u r e r d e n i e d t h e c o m p e n s a b i l i t y o f o n g o i n g 
t r e a t m e n t and s u r g e r y "based on t h e f a c t t h a t y o u r work a c t i v i t i e s a r e no l o n g e r 
t h e m a j o r c o n t r i b u t i n g cause f o r t h e need f o r t r e a t m e n t o r s u r g e r y . " (Ex. 2 1 ) . 
I t f u r t h e r i n d i c a t e d t h a t t h e d e n i a l d i d n o t a f f e c t t h e a c c e p t e d p o r t i o n o f t h e 
c l a i m . On A p r i l 5, 1991, t h e i n s u r e r c l a r i f i e d i t s e a r l i e r d e n i a l , e x p l a i n i n g 
t h a t i t was d e n y i n g c o m p e n s a b i l i t y o f t h e s p o n d y l o l i s t h e s i s and s p i n a b i f i d a as 
u n r e l a t e d t o c l a i m a n t ' s work a c t i v i t i e s . The i n s u r e r f u r t h e r e x p l a i n e d t h a t i t 
a l s o was a s s e r t i n g t h a t c l a i m a n t ' s c u r r e n t t r e a t m e n t and need f o r s u r g e r y was 
n o t due i n m a j o r p a r t t o h i s work a c t i v i t i e s w i t h t h e i n s u r e d . (Ex. 2 2 ) . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The i s s u e p r e s e n t e d on r e v i e w i s whether t h e Referee e r r e d i n s e t t i n g 
a s i d e t h e i n s u r e r ' s d e n i a l d a t e d January 7, 1991, as c l a r i f i e d on A p r i l 5, 1991. 
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The R e f e r e e f i r s t c o n c l u d e d t h a t t h e d e n i a l was an improper p r e c l o s u r e d e n i a l 
under R o l l e r v. Weyerhaeuser, 67 Or App 583 ( 1 9 8 4 ) . We d i s a g r e e . 

We have r e c e n t l y h e l d t h a t i n l i g h t o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , a p r e - c l o s u r e 
d e n i a l i s n o t p r o h i b i t e d i n cases c o n c e r n i n g p r e e x i s t i n g c o n d i t i o n s where t h e 
compensable i n j u r y i s n o t t h e major c o n t r i b u t i n g cause o f t h e c l a i m a n t ' s r e s u l 
t a n t d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . D a n i e l R. Bakke, 44 Van N a t t a 
831 ( 1 9 9 2 ) . I n any e v e n t , R o l l e r i s n o t p e r t i n e n t t o t h i s case. The i n s u r e r 
o r i g i n a l l y a c c e p t e d an i n j u r y c l a i m f o r a " d o r s a l s p i n e c o n t u s i o n , " w h i c h oc
c u r r e d on June 4, 1990, when a r o c k f e l l from a conveyor b e l t and h i t c l a i m a n t ' s 
upper back. -The i n s u r e r ' s subsequent d e n i a l does n o t p u r p o r t t o t e r m i n a t e f u 
t u r e r e s p o n s i b i l i t y f o r t h a t compensable c o n d i t i o n . I n f a c t , t h e d e n i a l , as 
o r i g i n a l l y i s s u e d on January 7, 1991 s t a t e s : " T h i s d e n i a l does n o t a f f e c t t h e 
a c c e p t e d p o r t i o n o f y o u r c l a i m . " (Ex. 2 1 - 1 ) . 1 From a r e a d i n g o f t h e r e c o r d , i t 
i s c l e a r t h a t t h e i n s u r e r does n o t d i s p u t e r e s p o n s i b i l i t y f o r c l a i m a n t ' s d o r s a l 
c o n t u s i o n . R a t h e r , t h e d i s p u t e i n v o l v e s t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r 
r e n t low back c o n d i t i o n , w h i c h c l a i m a n t r e l a t e s t o h i s o n s e t o f low back p a i n on 
June 1 , 1990, w h i l e t h e i n s u r e r contends i t i s caused by c l a i m a n t ' s p r e e x i s t i n g 
s p o n d y l o l i s t h e s i s and s p i n a b i f i d a c o n d i t i o n s . N o n e t h e l e s s , we agree w i t h t h e 
R e f e r e e ' s a l t e r n a t i v e c o n c l u s i o n t h a t t h e d e n i a l i s improper on t h e m e r i t s and 
a f f i r m . 

An i n j u r y i s compensable i f i t a r i s e s o u t o f and i n t h e c o u r s e o f employ
ment and r e s u l t s i n d i s a b i l i t y o r t h e need f o r m e d i c a l s e r v i c e s . ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) . A worker bears t h e burden o f p r o v i n g t h a t t h e a c c i d e n t i s a 
m a t e r i a l c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r t r e a t m e n t . Mark N. 
W i e d l e , 43 Van N a t t a 855 ( 1 9 9 1 ) . However, a worker who s u f f e r s f r o m a p r e e x i s t 
i n g c o n d i t i o n o r d i s e a s e t h a t combines w i t h t h e i n j u r y t o cause o r p r o l o n g d i s 
a b i l i t y w i l l be compensated f o r d i s a b i l i t y and t r e a t m e n t o n l y i f t h e compensable 
i n j u r y i s t h e m a j o r c o n t r i b u t i n g cause o f t h a t d i s a b i l i t y o r p a r t i c u l a r t r e a t 
ment. ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; Bahman M. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . 

On t h i s r e c o r d , we f i r s t c onclude t h a t c l a i m a n t has e s t a b l i s h e d a compens
a b l e i n j u r y . There i s no d i s p u t e t h a t , w h i l e s h o v e l i n g and l i f t i n g r o c k s on 
June 1 , 1990, c l a i m a n t e x p e r i e n c e d an onset o f low back p a i n . Moreover, a l l 
p h y s i c i a n s agree t h a t t h o s e work a c t i v i t i e s were a c o n t r i b u t i n g cause o f h i s 
need f o r m e d i c a l s e r v i c e s . 

We a l s o c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o compensation f o r h i s o n g o i n g 
m e d i c a l t r e a t m e n t and proposed s u r g e r y . Dr. Flemming, t h e a t t e n d i n g p h y s i c i a n , 
e x p l a i n e d t h a t , w h i l e c l a i m a n t has u n d e r l y i n g low back problems, he had no back 
problems u n t i l p e r f o r m i n g heavy manual l a b o r i n a r o c k q u a r r y . I n l i g h t o f t h a t 
h i s t o r y , Flemming c o n c l u d e d t h a t t h e r e p e t i t i v e l i f t i n g and s h o v e l i n g o f r o c k i s 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t and d i s 
a b i l i t y . We f i n d h i s o p i n i o n w e l l - r e a s o n e d and p e r s u a s i v e . Somers v. SAIF, 77 
Or App 259 ( 1 9 8 6 ) . 

x We n o t e t h a t a p o r t i o n o f t h e A p r i l 5, 1991 c l a r i f i c a t i o n c o n t a i n s a 
m i s s t a t e m e n t o f law. I n t h e t h i r d p a r a g r a p h , t h e i n s u r e r , s t a t e d t h a t t r e a t m e n t 
f o r c l a i m a n t ' s s p i n a l c o n t u s i o n remained covered t o t h e e x t e n t t h a t t h e compens
a b l e i n j u r y remained t h e "major c o n t r i b u t i n g cause." That language was added 
presumably i n response t o t h e 1990 l e g i s l a t i v e a d d i t i o n o f s u b s e c t i o n (B) t o 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . That s u b s e c t i o n , however, l i m i t s o n l y t h e amount o f compen
s a t i o n f o r a " r e s u l t a n t c o n d i t i o n , " i . e . , t h e c o m b i n a t i o n o f a compensable i n 
j u r y and a p r e e x i s t i n g c o n d i t i o n . See Bahman M. N a z a r i , 43 Van N a t t a 2368 
( 1 9 9 1 ) . The s t a n d a r d o f p r o o f r e q u i r e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f medi
c a l s e r v i c e s under ORS 656.245(1) f o r a compensable c o n d i t i o n r emains " m a t e r i a l 
c o n t r i b u t i n g cause." 



Gregory A. A r e l l a n o , 44 Van N a t t a 1115 (19921 1117 

I n r e a c h i n g o u r c o n c l u s i o n , we are n o t persuaded by t h e c o n t r a r y r e p o r t o f 
Dr. Watson. As n o t e d by t h e Referee, Watson had o r i g i n a l l y r e p o r t e d t h a t c l a i m 
a n t ' s u n d e r l y i n g c o n d i t i o n had been worsened by h i s r e p e t i t i v e work a c t i v i t i e s . 
Moreover, he f a i l s t o e x p l a i n how c l a i m a n t ' s c u r r e n t c o n d i t i o n i s caused by t h e 
p r e e x i s t i n g c o n d i t i o n , w h i c h had been asymptomatic f o r y e a r s . 

I n s h o r t , we d e f e r t o t h e o p i n i o n o f Dr. Flemming, t h e a t t e n d i n g p h y s i 
c i a n , w h i c h , when re a d as a whole, s u p p o r t s a f i n d i n g t h a t c l a i m a n t ' s work r e 
l a t e d i n j u r y i s t h e major c o n t r i b u t i n g cause o f h i s need f o r t r e a t m e n t and d i s 
a b i l i t y . McClendon v. Nabisco Brands, 77 Or App 412 ( 1 9 8 6 ) ; W e i l a n d v. SAIF, 64 
Or App 810 ( 1 9 8 3 ) . A c c o r d i n g l y , we conclude t h a t c l a i m a n t i s e n t i t l e d t o com
p e n s a t i o n f o r h i s o n g o i n g m e d i c a l t r e a t m e n t and proposed s u r g e r y . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e fo u n d t h a t t h e i n s u r e r ' s d e n i a l was u n r e a s o n a b l e and awarded a 
p e n a l t y and a s e p a r a t e c a r r i e r - p a i d a t t o r n e y f e e . We d i s a g r e e and r e v e r s e . 

A p e n a l t y i s a s s e s s a b l e under ORS 656.262(10) i f an i n s u r e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." The r e a s o n a b l e n e s s o f a 
c a r r i e r ' s d e n i a l must be gauged based upon t h e i n f o r m a t i o n a v a i l a b l e t o t h e 
c a r r i e r a t t h e t i m e o f t h e d e n i a l . Brown v. Aqronaut I n s u r a n c e Co., 93 Or App 
588 ( 1 9 8 8 ) . The s t a n d a r d f o r d e t e r m i n i n g whether a d e n i a l i s u n r e a s o n a b l e i s 
w h e t h e r t h e c a r r i e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y f o r t h e c l a i m . 

I n t h i s case, t h e i n s u r e r d e n i e d t h e c l a i m based on m e d i c a l e v i d e n c e t h a t 
s u g g e s t e d t h a t c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n s were t h e p r i m a r y cause o f t h e 
need f o r t r e a t m e n t . Given t h a t e v i d e n c e , and i n l i g h t o f t h e r e c e n t amendments 
t o t h e d e f i n i t i o n o f a compensable i n j u r y s e t f o r t h i n ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , we be
l i e v e t h a t t h e i n s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . A c c o r d i n g l y , 
because t h e d e n i a l was n o t unreasonable, t h e Referee's award o f a p e n a l t y was 
n o t w a r r a n t e d . 

For s i m i l a r reasons, t h e Referee's award o f a s e p a r a t e a t t o r n e y f e e was 
i m p r o p e r , i n a d d i t i o n t o our subsequent d e t e r m i n a t i o n t h a t a t h e s i m u l t a n e o u s 
assessment o f an a t t o r n e y f e e under ORS 656.382(1) would c o n t r a v e n e t h e l e g i s l a 
t i v e i n t e n t e x p r e s s e d i n ORS 656.262(10) t h a t c l a i m a n t ' s a t t o r n e y r e c e i v e one-
h a l f t h e p e n a l t y " i n l i e u o f an a t t o r n e y f e e . " N i c o l a s a M a r t i n e z , 43 Van N a t t a 
1638 ( 1 9 9 1 ) . 

A t t o r n e y Fees on Review 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s 
a l l o w e d o r r e d u c e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i 
t l e d t o an a t t o r n e y f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e compens
a b i l i t y i s s u e i s $1,000, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e 
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 22, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . The R e f e r e e ' s assessed p e n a l t y and s e p a r a t e a t t o r n e y f e e f o r t h e i n s u r 
e r ' s a l l e g e d l y u n r e a s o n a b l e d e n i a l i s r e v e r s e d . The remainder o f t h e o r d e r i s 
a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $1,000, t o be p a i d by t h e i n s u r e r . 
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I n t h e . M a t t e r o f t h e Compensation o f 
ROBERT F. CURTIS, Claimant 

WCB Case No. 90-19714 & 89-09574 
ORDER ON RECONSIDERATION 

P h i l i p H. Garrow, Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e v i e w o f our May 15, 1992 Order on Review. S p e c i f i c a l 
l y , c l a i m a n t contends t h a t : (1) we e r r e d i n h o l d i n g t h a t t h a t i n s u r e r was n o t 
r e q u i r e d t o i s s u e a n o t h e r d e n i a l f o l l o w i n g Dr. K e n d r i c k ' s r e q u e s t f o r s u r g e r y ; 
(2) t h e r e i s no s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h a t c l a i m a n t ' s e x a c e r b a t i o n and 
need f o r t i m e l o s s was a waxing and waning c o n t e m p l a t e d by t h e September 12, 
1990 D e t e r m i n a t i o n Order; and (3) our d e c i s i o n i n t h i s m a t t e r i s i n c o n s i s t e n t 
w i t h o u r p r e v i o u s d e c i s i o n i n Gary L. Waldrupe, 44 Van N a t t a 702 ( 1 9 9 2 ) . 

A f t e r r e v i e w i n g c l a i m a n t ' s memorandum i n s u p p o r t on t h e f i r s t two i s s u e s , 
we have n o t h i n g t o add t o our p r i o r o r d e r . As t o c l a i m a n t ' s argument t h a t t h e 
d e c i s i o n i n t h i s m a t t e r i s i n c o n s i s t e n t w i t h our d e c i s i o n i n Waldrupe, s u p r a , we 
d i s a g r e e . 

I n Waldrupe, s u p r a , we h e l d t h a t , where a c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
based s o l e l y on t h e need f o r s u r g e r y and t h e reasonableness and n e c e s s i t y o f 
t h a t s u r g e r y i s a t i s s u e , t h e r e f e r e e must d e f e r h e a r i n g on t h e a g g r a v a t i o n 
c l a i m u n t i l t h e D i r e c t o r d e t e r m i n e s whether t h e proposed s u r g e r y s h o u l d be p e r 
formed. 44 Van N a t t a a t 705. I n r e a c h i n g t h i s d e c i s i o n , we emphasized t h a t , 
where an a g g r a v a t i o n c l a i m i s "based on a t h e o r y t h a t a c l a i m a n t ' s c o n d i t i o n 
( i r r e s p e c t i v e o f a proposed s u r g e r y ) c o n s t i t u t e s a w o r s e n i n g o f a compensable 
i n j u r y , " t h e r e f e r e e may proceed t o c o n s i d e r t h e c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
I d . Here, b o t h a t h e a r i n g and on r e v i e w c l a i m a n t contended t h a t h i s c u r r e n t 
c o n d i t i o n ( i r r e s p e c t i v e o f h i s proposed s u r g e r y ) c o n s t i t u t e d a w o r s e n i n g o f h i s 
compensable i n j u r y s i n c e t h e l a s t award o f compensation. T h e r e f o r e , Waldrupe i s 
i n a p p l i c a b l e t o t h e case a t hand. 

A c c o r d i n g l y , our May 15, 1992 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we r e p u b l i s h our May 15, 1992 o r d e r . The p a r t i e s r i g h t s o f 
app e a l s h a l l b e g i n t o r u n fr o m t h e dat e o f t h i s o r d e r . 

I T I S SO ORDERED. 

June 9, 1992 C i t e as 44 Van N a t t a 1118 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES ELBON (Deceased), Claimant 
WCB Case Nos. 90-16206 & 89-16870 

ORDER ON REVIEW 
Rex Q. Smith, Claimant A t t o r n e y 

Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Brazeau and Hooton. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l s o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m s f o r c o n t a c t d e r 
m a t i t i s and a c q u i r e d i m m u n o d e f i c i e n c y syndrome (AIDS). C l a i m a n t contends t h a t 
t h e R e f e r e e e r r e d by: (1) r e f u s i n g t o e n f o r c e her r u l i n g a l l o w i n g c l a i m a n t t o 
cross-examine d o c t o r s who had s u b m i t t e d m e d i c a l r e p o r t s a t SAIF's r e q u e s t ; and 
(2) r e f u s i n g t o a p p o i n t an i n s u r e r - p a i d independent m e d i c a l examiner t o address 
t h e c o m p e n s a b i l i t y o f t h e AIDS c o n d i t i o n . On r e v i e w , t h e i s s u e i s e v i d e n c e . 



James E l b o n (Deceased), 44 Van N a t t a 1118 (1992) 1119 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

FINDINGS OF FACT 

T h i s m a t t e r o r i g i n a l l y came b e f o r e a p r i o r r e f e r e e f o r h e a r i n g on SAIF's 
d e n i a l o f t h e c o n t a c t d e r m a t i t i s c l a i m . That r e f e r e e postponed t h e h e a r i n g and 
o r d e r e d SAIF t o a l l o w c l a i m a n t t o depose Drs. K a z m i e r s k i , Matheson and Brown a t 
SAIF's expense. The d o c t o r s had w r i t t e n r e p o r t s , a t SAIF's r e q u e s t , a d d r e s s i n g 
t h e c o m p e n s a b i l i t y o f t h e d e r m a t i t i s c o n d i t i o n , which was d e n i e d on J u l y 2 1 , 
1989. (Exs. 19, 20, 2 1 ) . 

The p a r t i e s were u n a b l e t o schedule t h o s e d e p o s i t i o n s b e f o r e t h i s m a t t e r 
came b e f o r e R e f e r e e Bethlahmy f o r h e a r i n g on May 3 1 , 1990. A t t h a t h e a r i n g , 
c l a i m a n t argued t h a t t h e scope o f t h e d e p o s i t i o n s s h o u l d i n c l u d e c ross-examina
t i o n on t h e i s s u e o f t h e c o m p e n s a b i l i t y o f t h e AIDS c o n d i t i o n , w h i l e SAIF argued 
t h a t t h e scope s h o u l d be l i m i t e d t o t h e d e r m a t i t i s c o n d i t i o n . The Re f e r e e r u l e d 
t h a t t h e scope o f t h e d e p o s i t i o n s be l i m i t e d t o t h e c o m p e n s a b i l i t y o f t h e d e r 
m a t i t i s c o n d i t i o n . ( T r . 30-31). A t t h a t same h e a r i n g , c l a i m a n t made a c l a i m 
f o r AIDS and A I D S - r e l a t e d symptoms f o r t h e f i r s t t i m e . ( T r . 3 5 - 3 6 ) . That c l a i m 
was d e n i e d by SAIF on August 7, 1990. 

The p a r t i e s deposed Dr. K a z m i e r s k i , d e r m a t o l o g i s t , on F e b r u a r y 12, 1991. 
D u r i n g t h e c o u r s e o f t h a t d e p o s i t i o n , c l a i m a n t ' s c o u n s e l asked t h e d o c t o r a 
q u e s t i o n c o n c e r n i n g t h e r e l a t i o n s h i p between t h e t r e a t m e n t f o r c l a i m a n t ' s d e r 
m a t i t i s and t h e ons e t o f t h e AIDS c o n d i t i o n . Based on t h e a d v i c e o f SAIF's 
c o u n s e l , t h e d o c t o r r e f u s e d t o answer t h e q u e s t i o n , and t h e d e p o s i t i o n was t e r 
m i n a t e d . SAIF s u b s e q u e n t l y a t t e m p t e d t o schedule a d e p o s i t i o n w i t h Dr. 
Matheson, b u t i t was c a n c e l l e d when c l a i m a n t ' s c o u n s e l i n d i c a t e d he would n o t 
a t t e n d . C l a i m a n t d i d n o t seek any f u r t h e r d e p o s i t i o n s . 

C l a i m a n t t h e n moved t h e Referee t o a p p o i n t an i n s u r e r - p a i d i n d e p e n d e n t 
m e d i c a l examiner t o address t h e c o m p e n s a b i l i t y o f t h e AIDS c o n d i t i o n . The 
m o t i o n was d e n i e d . A f t e r SAIF s u b m i t t e d i t s c l o s i n g argument, and c l a i m a n t had 
i n d i c a t e d t h a t no f u r t h e r e vidence would be s u b m i t t e d , t h e r e c o r d was c l o s e d , 
and t h e R e f e r e e i s s u e d her o r d e r u p h o l d i n g t h e d e n i a l s based on c o n s i d e r a t i o n o f 
t h e r e p o r t s f r o m Drs. K a z m i e r s k i , Matheson and Brown. 

CONCLUSIONS OF LAW AND OPINION 

A r e f e r e e i s g e n e r a l l y g i v e n g r e a t d i s c r e t i o n i n e v i d e n t i a r y m a t t e r s , ex
c e p t i n s o f a r as t h e d i s c r e t i o n i s l i m i t e d by our r u l e s o f p r o c e d u r e . See ORS 
65 6 . 2 8 3 ( 7 ) . OAR 438-07-005(3) p r o v i d e s t h a t m e d i c a l r e p o r t s o f f e r e d by an i n 
s u r e r s h a l l n o t be a d m i t t e d u n l e s s t h e m e d i c a l e x p e r t i s made a v a i l a b l e f o r 
c r o s s - e x a m i n a t i o n a t c l a i m a n t ' s r e q u e s t . 

We c o n c l u d e t h a t t h e a f o r e m e n t i o n e d r u l e was s a t i s f i e d i n t h i s case. The 
scope o f t h e c r o s s - e x a m i n a t i o n o f Dr. K a z m i e r s k i was p r o p e r l y l i m i t e d t o t h e 
i s s u e o f t h e c o m p e n s a b i l i t y o f t h e d e r m a t i t i s c o n d i t i o n , because t h a t was t h e 
i s s u e t o w h i c h h i s r e p o r t was d i r e c t e d . (See Ex. 2 0 ) . A l t h o u g h Dr. K a z m i e r s k i 
a l s o m e n t i o n e d AIDS i n h i s r e p o r t , i t was d i s c u s s e d o n l y as a p o t e n t i a l cause o f 
c l a i m a n t ' s s k i n c o n d i t i o n . Dr. K a z m i e r s k i d i d n o t , as c l a i m a n t a r g u e s , d i s c u s s 
t h e c a u s a t i o n o r work c o n n e c t i o n o f t h e AIDS c o n d i t i o n i t s e l f . T h e r e f o r e , c l a i m 
a n t ' s a t t o r n e y ' s q u e s t i o n c o n c e r n i n g t h e c o n t r i b u t i o n o f t h e d e r m a t i t i s t r e a t 
ment t o t h e AIDS c o n d i t i o n was o u t s i d e t h e p e r m i s s i b l e scope o f c r o s s -
e x a m i n a t i o n . 

On t h e o t h e r hand, Dr. Matheson d i d d i s c u s s whether t h e AIDS c o n d i t i o n 
o c c u r r e d as a c o m p l i c a t i o n o f t h e d e r m a t i t i s . (Ex. 2 1 ) . However, by r e f u s i n g 
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t o appear f o r Dr. Matheson's d e p o s i t i o n and i n d i c a t i n g t h a t he would n o t su b m i t 
f u r t h e r e v i d e n c e a t h e a r i n g , c l a i m a n t waived t h e r i g h t t o cross-examine b o t h Dr. 
Matheson and Dr. Brown. A c c o r d i n g l y , t h e Referee c o m p l i e d w i t h OAR 438-07-
005 ( 3 ) i n c o n s i d e r i n g t h e d o c t o r s ' r e p o r t s . 

A d d i t i o n a l l y , t h e Referee d i d n o t abuse her d i s c r e t i o n i n r e f u s i n g t o ap
p o i n t an i n s u r e r - p a i d independent m e d i c a l examiner. The r e c o r d i n c l u d e s m e d i c a l 
r e p o r t s f r o m Drs. Matheson and Lo v e l e s s a d d r e s s i n g t h e c o m p e n s a b i l i t y o f t h e 
AIDS c o n d i t i o n . (Exs. 2 1 , 2 2 ) . A c c o r d i n g l y , t h e r e c o r d was a d e q u a t e l y d e v e l 
oped on t h a t i s s u e , and t h e Referee p r o p e r l y d e c l i n e d t o f u r t h e r supplement i t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 17, 1991 i s a f f i r m e d . 

June 9, 1992 C i t e as 44 Van N a t t a 1120 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PETER C. FALKENSTEIN, Claimant 

WCB Case No. 91-05909 
ORDER ON REVIEW 

Robert G u a r r a s i , Claimant A t t o r n e y 
M a r c i a L. B a r t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e Gruber's 
o r d e r t h a t d i r e c t e d i t t o pay c l a i m a n t ' s scheduled permanent p a r t i a l d i s a b i l i t y 
(PPD) award a t t h e r a t e o f $305 per degree. C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f 
t h a t p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o assess p e n a l t i e s and a p e n a l t y -
r e l a t e d a t t o r n e y f e e f o r SAIF's a l l e g e d l y unreasonable r e s i s t a n c e t o t h e payment 
o f c o mpensation a t t h e " c o r r e c t " r a t e . I n h i s b r i e f , c l a i m a n t appears t o r e 
q u e s t t h i s Board t o o r d e r SAIF t o pay c l a i m a n t ' s PPD award a t t h e r a t e o f $305 
per degree w h i l e SAIF's appeal i s pending, and t o award a d d i t i o n a l p e n a l t i e s a t 
t h e Board l e v e l f o r SAIF's a l l e g e d l y unreasonable w i t h h o l d i n g o f t h e d i s p u t e d 
compensation " u n t i l a l l appeals a r e exhausted." On r e v i e w , t h e i s s u e s a r e r a t e 
o f s c h e d u l e d PPD award, s t a y o f compensation, and p e n a l t i e s and p e n a l t y - r e l a t e d 
a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " S t i p u l a t e d F a c t s " and supplement w i t h t h e f o l l o w i n g f a c t s . 

On November 1, 1991, SAIF t i m e l y f i l e d a Request f o r Board Review o f t h e 
Re f e r e e ' s o r d e r . Pursuant t o ORS 656.313, SAIF n o t i f i e d t h e Board t h a t i t would 
s t a y t h e payment o f compensation awarded by t h e Referee's o r d e r p e n d i n g Board 
r e v i e w . 

CONCLUSTIONS OF LAW AND OPINION 

Rate o f Scheduled Permanent D i s a b i l i t y 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n on t h i s i s s u e . 

Stay o f Compensation 
The f i l i n g o f a r e q u e s t f o r h e a r i n g , Board r e v i e w , o r c o u r t a p p e a l by an 

e m p l o y e r / i n s u r e r s t a y s payment o f t h e compensation t o c l a i m a n t . Amended 
ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) . -
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Here, SAIF t i m e l y f i l e d a r e q u e s t f o r Board r e v i e w , and a p p a r e n t l y has 
e x e r c i s e d i t s s t a t u t o r y r i g h t t o s t a y payment o f c l a i m a n t ' s s c h e d u l e d PPD award 
p e n d i n g i s s u a n c e o f a f i n a l o r d e r . Pursuant t o ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) , SAIF would 
have no o b l i g a t i o n t o pay c l a i m a n t ' s PPD award a t t h e r a t e o f $305 p e r degree 
u n t i l such t i m e as t h e o r d e r becomes f i n a l . See G i l b e r t T. Hale, 44 Van N a t t a 
729 (1992) ( p e n d i n g a p p e a l , a c a r r i e r ' s o b l i g a t i o n t o pay i n t e r e s t on s t a y e d 
compensation i s n o t r i p e f o r a d j u d i c a t i o n ) . 

P e n a l t i e s and P e n a l t y - R e l a t e d A t t o r n e y Fee 

A t H e a r i n g 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n on t h i s i s s u e . 

On Board Review 

C l a i m a n t a l s o r e q u e s t s p e n a l t i e s f o r SAIF's w i t h h o l d i n g o f t h e compensa
t i o n awarded by t h e Referee u n t i l SAIF exhausts a l l a p p e a l s . To b e g i n , our r e 
v i e w i s c o n f i n e d t o t h e i s s u e s p r e s e n t e d a t h e a r i n g . Since t h i s i s s u e was n o t 
r a i s e d b e f o r e t h e Ref e r e e , we s h a l l n o t c o n s i d e r i t on Review. Stevenson v. 
Blue Cross o f Oregon, 108 Or App 247 (19 9 1 ) . However, were we t o address t h e 
i s s u e , we would f i n d t h a t SAIF was a u t h o r i z e d under ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) t o s t a y 
c l a i m a n t ' s compensation pe n d i n g r e v i e w . I t f o l l o w s , t h e n , t h a t no p e n a l t i e s 
w o u l d be due f o r SAIF's e l e c t i o n t o s t a y payment o f compensation as awarded by 
t h e R e f e r e e . 

A l t h o u g h c l a i m a n t d i d n o t p r e v a i l on h i s c r o s s - a p p e a l , c l a i m a n t ' s a t t o r n e y 
i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t SAIF's r e q u e s t 
f o r r e v i e w . See ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $150, t o be p a i d by SAIF. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 22, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $150, 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 

June 9, 1992 C i t e as 44 Van N a t t a 1121 (1992) 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

I n t h e M a t t e r o f t h e Compensation o f SUSIE A. FIMBRES, C l a i m a n t 

GIBBONS SUPPLY COMPANY & LIBERTY NORTHWEST INS. COR P . P e t i t i o n e r , 
vs. 

SUSIE A. FIMBRES, Respondent 
AGENCY NOTICE OF WITHDRAWAL OF ORDER FOR REVIEW 

(CA A72309; WCB Case No. 90-16803) 
Robert Webber, Claimant A t t o r n e y 

Alexander Libmann, Defense A t t o r n e y 

P u r s u a n t t o ORS 183.482(6) and ORAP 4.35, n o t i c e i s hereby g i v e n t h a t t h e 
Workers' Compensation Board hereby w i t h d r a w s i t s Order on Review d a t e d October 
8, 1991. The o r d e r i s b e i n g w i t h d r a w n so t h a t t h e Board may r e c o n s i d e r i t s 
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d e c i s i o n t o : (1) address t h e a p p l i c a b i l i t y o f amended ORS 656.262(6) on t h e i n 
s u r e r ' s p r e v i o u s s t i p u l a t e d acceptance o f c l a i m a n t ' s c e r v i c a l s p o n d y l o s i s c o n d i 
t i o n ; and (2) f u r t h e r c o n s i d e r t h e p r e c l u s i v e e f f e c t o f t h e p a r t i e s ' p r i o r s t i p 
u l a t i o n on t h e i r c u r r e n t d i s p u t e r e g a r d i n g c l a i m a n t ' s c u r r e n t c e r v i c a l s p o n d y l o 
s i s c o n d i t i o n . The Board s h a l l f i l e an o r d e r on r e c o n s i d e r a t i o n w i t h i n 90 days 
a f t e r t h e f i l i n g o f t h i s n o t i c e o r w i t h i n such o t h e r t i m e as t h e c o u r t may 
a l l o w . 

Dated t h i s 9 t h day o f June, 1992. 

Thomas C. Gunn, Board Member Rudolph S. Westerband, Board Member 
Workers' Compensation Board Workers' Compensation Board 

June 9, 1992 C i t e as 44 Van N a t t a 1122 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOANN FRYMAN, Claimant 

WCB Case Nos. 88-05650, 88-10557 & 88-10556 
ORDER ON REMAND 

Karen M. Werner, Claimant A t t o r n e y 
C owling & H e y s e l l , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Ap p e a l s . 
Stone C o n t a i n e r v. Fryman, 112 Or App 8 (19 9 2 ) . The c o u r t r e v e r s e d o u r p r i o r 
o r d e r , w h i c h f o u n d t h a t c l a i m a n t had e s t a b l i s h e d t h a t h er work a c t i v i t y was a 
m a t e r i a l c o n t r i b u t i n g cause o f her low back c o n d i t i o n , and t h e r e f o r e , had prov e d 
a compensable o c c u p a t i o n a l d i s e a s e c l a i m . The c o u r t remanded f o r r e c o n s i d e r a 
t i o n i n l i g h t o f Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494, r e v den 312 
Or 150 ( 1 9 9 1 ) , w h i c h h e l d t h a t a c l a i m a n t must e s t a b l i s h t h a t h er employment was 
t h e m a j o r c o n t r i b u t i n g cause o f a c l a i m e d c o n d i t i o n o r i t s w o r s e n i n g i n o r d e r t o 
pr o v e a c l a i m f o r an o c c u p a t i o n a l d i s e a s e under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

FINDINGS OF FACT 

We r e p u b l i s h t h e Board's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

I n Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , we h e l d t h a t , under t h e 
1987 amendments t o f o r m e r ORS 656.802(1), a c l a i m a n t c o u l d p r o v e a compensable 
c l a i m under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) by merely showing t h a t work was a m a t e r i a l 
c o n t r i b u t i n g cause o f a c l a i m e d c o n d i t i o n o r a wo r s e n i n g o f t h e symptoms o f a 
p r e e x i s t i n g d i s e a s e . I n t h e p r e s e n t case, t h e Referee f o u n d t h a t c l a i m a n t had 
n o t shown t h a t work a c t i v i t i e s were t h e major cause o f t h e w o r s e n i n g o f h e r p r e 
e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e c o n d i t i o n . The Ref e r e e , t h e r e f o r e , c o n c l u d e d 
t h a t c l a i m a n t ' s c o n d i t i o n was n o t compensable. We found t h a t t h e m e d i c a l r e 
p o r t s e s t a b l i s h e d t h a t c l a i m a n t ' s work a c t i v i t i e s c o n t r i b u t e d t o h e r i n c r e a s e d 
symptoms w h i c h caused i n c r e a s e d d i s a b i l i t y and a need f o r m e d i c a l s e r v i c e s . 
R e l y i n g upon Aschbacher, supra, we r e v e r s e d t h e Referee on t h e i s s u e o f compens
a b i l i t y . 

The C o u r t o f Appeals s u b s e q u e n t l y r e v e r s e d our o r d e r i n Aschbacher, h o l d 
i n g t h a t t h e l e g i s l a t u r e had n o t i n t e n d e d t o change t h e s t a n d a r d o f p r o o f neces
s a r y t o p r o v e a c l a i m under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and t h a t a c l a i m a n t was 
s t i l l r e q u i r e d t o show t h a t t h e work a c t i v i t y was t h e major c o n t r i b u t i n g cause 
o f a c l a i m e d c o n d i t i o n o r wo r s e n i n g o f an u n d e r l y i n g d i s e a s e . Aetna C a s u a l t y 
Co. v. Aschbacher, supra. C i t i n g Aschbacher, t h e c o u r t has r e v e r s e d o u r p r i o r 
d e c i s i o n and remanded f o r r e c o n s i d e r a t i o n . 
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Because c l a i m a n t ' s low back c o n d i t i o n i n v o l v e d r e p e t i t i v e trauma f r o m 
e i g h t y e a r s o f work as an o f f b e a r e r , and her c o n d i t i o n was g r a d u a l i n o n s e t , her 
c l a i m i s p r o p e r l y a n a l y z e d under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . To e s t a b l i s h t h a t 
her c o n d i t i o n i s compensable under s u b s e c t i o n ( l ) ( c ) , c l a i m a n t must p r o v e t h a t 
h e r work exposure i n c l u d e d a s e r i e s o f t r a u m a t i c e v e n t s w h i c h were t h e m a j o r 
cause o f t h e o n s e t o r w o r s e n i n g o f her low back c o n d i t i o n and r e q u i r e d m e d i c a l 
s e r v i c e s o r r e s u l t e d i n d i s a b i l i t y . See Aetna C a s u a l t y Co. v. Aschbacher, 
su p r a . M a j o r cause means an a c t i v i t y o r exposure w h i c h c o n t r i b u t e s more t o t h e 
o n s e t o r w o r s e n i n g t h a n a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures com
b i n e d . See McGarrah v. SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; D e t h l e f s v. H y s t e r Co., 
295 Or 309, 310 ( 1 9 8 3 ) ; D a v i d K. Boyer, 43 Van N a t t a 561 (1991) a f f ' d mem Bover 
v. Multnomah County School D i s t r i c t No. 1, 111 Or App 666 ( 1 9 9 2 ) . 

We f i n d t h a t t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n . R esolu
t i o n o f t h e i s s u e r e q u i r e s e x p e r t m e d i c a l e v i d e n c e . U r i s v. Compensation 
Department, 247 Or 420, 424 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
105, 109 ( 1 9 8 5 ) . 

Here, t h e r e c o r d c o n t a i n s numerous m e d i c a l o p i n i o n s w h i c h address causa
t i o n o f c l a i m a n t ' s low back c o n d i t i o n . 

F o l l o w i n g a 1979 accepted i n d u s t r i a l i n j u r y , c l a i m a n t was d i a g n o s e d w i t h a 
"back s t r a i n w i t h p o s s i b l e m i l d d e g e n e r a t i v e a r t h r i t i s o f t h e l u m b o s a c r a l j u n c 
t i o n . " 

On October 1, 1981, Dr. E n d i c o t t , M.D., c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
t r e a t e d h e r f o l l o w i n g an onset o f back p a i n . Dr. E n d i c o t t s u b s e q u e n t l y r e p o r t e d 
t h a t c l a i m a n t ' s low back p a i n was an a g g r a v a t i o n o f her d i s c d i s e a s e . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e low back p a i n a l t h o u g h she was a b l e t o 
r e m a i n a t h e r j o b . I n November 1987, c l a i m a n t l o s t f e e l i n g f r o m her low back 
down t o h e r l e g s . A f t e r November 1987, c l a i m a n t ' s p a i n c o n t i n u e d t o worsen. 

I n J a nuary 1988, Dr. E n d i c o t t t r e a t e d c l a i m a n t f o r back p a i n and numbness 
i n h e r l e g s . He r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n was a c o n t i n u a t i o n o f her 
d i s c syndrome due t o t h e 1979 and 1981 w o r k - r e l a t e d i n c i d e n t s . I n F e b r u a r y 
1988, Dr. E n d i c o t t r e p o r t e d t h a t c l a i m a n t ' s lumbar CT scan showed moderate f o c a l 
b u l g i n g o f t h e d i s c c e n t r a l l y a t L4-5, i n a d d i t i o n t o n a r r o w i n g and h y p e r t r o p h i c 
changes. 

Dr. E n d i c o t t r e f e r r e d c l a i m a n t t o Dr. Haines, who examined her f o r com
p l a i n t s o f s e vere back p a i n . Dr. Haines no t e d t h a t c l a i m a n t ' s j o b i n v o l v e d a 
g r e a t d e a l o f p u l l i n g and t u g g i n g on p a n e l s . He r e p o r t e d t h a t , i n November 
1987, c l a i m a n t e x p e r i e n c e d an i n c r e a s e i n d i s c o m f o r t i n her back, i n a d d i t i o n t o 
problems w i t h her f e e t and l e g s . Dr. Haines no t e d t h a t c l a i m a n t ' s CT scan 
showed e v i d e n c e o f a " v e r y moderate d i s c b u l g e " a t L4-5. Dr. Haines d i a g n o s e d 
p e r i p h e r a l n e u r o p a t h y , and he recommended f u r t h e r e v a l u a t i o n by Dr. Throop. 

Dr. Throop, n e u r o l o g i s t , examined c l a i m a n t upon r e f e r r a l f r o m Dr. Haines. 
Dr. Throop d i a g n o s e d cauda equi n a syndrome w i t h d i f f u s e compression a t e i t h e r L5 
o r S i , w i t h no s i g n o f u n d e r l y i n g neuropathy. I n A p r i l 1988, Dr. Throop r e 
p o r t e d t h a t c l a i m a n t ' s heavy work a c t i v i t y would " a g g r a v a t e and, i n d e e d , cause 
t h e v e r y l o w e r back d i f f i c u l t y such as t h e p a t i e n t i s c o m p l a i n i n g o f . " He con
c l u d e d t h a t such work a c t i v i t i e s "would be a major cause o f her low back c o n d i 
t i o n . " 

On May 6, 1988, c l a i m a n t was examined by Drs. Dinneen and Brooks o f t h e 
Western M e d i c a l C o n s u l t a n t s . The C o n s u l t a n t s n o t e d d i s c b u l g e s a t L4-5 and L5-
S l w i t h d ecreased i n t e r v e r t e b r a l space a t L5-S1. The C o n s u l t a n t s d i a g n o s e d low 
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back s p r a i n superimposed on e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e , w i t h p o s s i b l e 
s p i n a l c a n a l n a r r o w i n g . Drs. Dinneen and Brooks o p i n e d t h a t t h e r e appeared t o 
be a t l e a s t a m i n i m a l d i s a b i l i t y as a r e s u l t o f c l a i m a n t ' s many y e a r s o f w o r k i n g 
a t t h e m i l l . 

On June 9, 1988, Dr. E n d i c o t t concluded t h a t c l a i m a n t ' s work a c t i v i t i e s 
were t h e m a j o r cause o f her low back c o n d i t i o n . He o p i n e d t h a t t h e 1981 i n j u r y 
was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t p r o b l e m s , w i t h c o n t i n u e d 
l i f t i n g , t u r n i n g , e t c . , " c a u s i n g f u r t h e r d i f f i c u l t i e s on a p r e e x i s t i n g c o n d i 
t i o n . " 

On June 23, 1988, Dr. Melgard, M.D., examined c l a i m a n t upon r e f e r r a l f r o m 
Dr. E n d i c o t t . M e l g a r d was unsure whether c l a i m a n t had a p r o t r u d e d d i s c . How
e v e r , i f she d i d , M e l g a r d would "be a b l e t o g i v e a l i t t l e b i t more credence t o 
her h i s t o r y , d a t i n g back t o November 1987, o f t h e p u l l i n g , b e n d i n g , and t w i s t i n g 
i n h e r j o b as an o f f b e a r e r / g r a d e r b r i n g i n g about t h e d i s c p r o t r u s i o n a t t h a t 
t i m e . " Dr. M e l g a r d sched u l e d a myelogram f o r c l a i m a n t and r e p o r t e d t h a t , i f 
c l a i m a n t had a d i s c , he t h o u g h t t h a t i t was more l i k e l y t o have o r i g i n a t e d as a 
r e s u l t o f work a c t i v i t i e s i n November 1987. 

F o l l o w i n g a June 27 myelogram, Dr. Melgard r e p o r t e d t h a t c l a i m a n t had a 
p r o t r u d e d d i s c a t L4-5. He b e l i e v e d c l a i m a n t ' s c o n d i t i o n was " u n d o u b t e d l y due 
t o h e r i n j u r y o f November 1987," wh i c h he had d e l i n e a t e d i n h i s i n i t i a l r e p o r t . 

We c o n c l u d e t h a t t h e r e c o r d , as a whole, e s t a b l i s h e s t h a t c l a i m a n t ' s work 
a c t i v i t i e s as an o f f b e a r e r were t h e major cause o f t h e ons e t o r w o r s e n i n g o f her 
low back c o n d i t i o n , r e s u l t i n g i n d i s a b i l i t y and t h e need f o r t r e a t m e n t . W i t h 
t h e e x c e p t i o n o f Dr. Haines, (who d e c l i n e d t o make a f i n a l recommendation o r 
d i s p o s i t i o n and who r e f e r r e d c l a i m a n t t o Dr. T h r o o p ) , a l l o f t h e m e d i c a l o p i n 
i o n s i n t h e r e c o r d r e l a t e c l a i m a n t ' s low back c o n d i t i o n t o her work a c t i v i t y . 

We agree w i t h t h e i n s u r e r t h a t t h e r e c o r d c o n t a i n s numerous d i a g n o s e s o f 
c l a i m a n t ' s low back c o n d i t i o n . However, as s t a t e d i n our p r i o r o r d e r , we do n o t 
agree t h a t t h e p h y s i c i a n s ' i n a b i l i t y t o a r r i v e a t a s i n g l e d i a g n o s i s i s f a t a l i n 
a case i n w h i c h t h e m e d i c a l e v i d e n c e n o n e t h e l e s s e s t a b l i s h e s t h a t work caused 
c l a i m a n t ' s c o n d i t i o n . See T r i p p v. Ridge Runner Timber S e r v i c e s , 89 Or App 355 
( 1 9 8 8 ) . 

F i n a l l y , w i t h t h e e x c e p t i o n o f t h e o p i n i o n o f Dr. E n d i c o t t (whom we f o u n d 
t o be n o t p e r s u a s i v e i n our p r i o r o r d e r ) , we do n o t agree w i t h t h e i n s u r e r t h a t 
t h e m e d i c a l o p i n i o n s i n t h i s case a re n o t p e r s u a s i v e . As e x p l a i n e d above, we do 
n o t d i s c o u n t t h e d o c t o r s ' o p i n i o n s on t h e b a s i s t h a t t h e y d e m o n s t r a t e a v a r i e t y 
o f d i a g n o s e s . 

The i n s u r e r s p e c i f i c a l l y argues t h a t Dr. Melgard's o p i n i o n i s n o t p e r s u a 
s i v e as he i s t h e o n l y p h y s i c i a n t o diagnose a p r o t r u d e d d i s c . However, as 
n o t e d by c l a i m a n t , a d i s c b u l g e , l e s i o n o r p r o t r u s i o n a t L4-5 has been n o t e d by 
s e v e r a l o t h e r p h y s i c i a n s b e g i n n i n g i n February 1988. See Ex. 20, 24, 28, 3 1 , 39 
40. T h e r e f o r e , we do n o t f i n d Dr. Melgard's o p i n i o n t o be i n c o n s i s t e n t w i t h t h e 
m e d i c a l e v i d e n c e i n t h e r e c o r d . 

The i n s u r e r a l s o argues t h a t Dr. Melgard's o p i n i o n s h o u l d be d i s c o u n t e d as 
he r e p o r t s a November 1987 " i n j u r y " t h a t i s n o t s u p p o r t e d e l s e w h e r e i n t h e 
r e c o r d . We d i s a g r e e . We f i n d t h a t Dr. Melgard i n i t i a l l y r e p o r t e d t h a t c l a i m 
a n t ' s November 1987 a c t i v i t i e s o f p u l l i n g , b e n d i n g and t w i s t i n g c o u l d have 
" b r o u g h t a b o u t " a p r o t r u d e d d i s c . We n o t e t h a t a subsequent myelogram d i d 
d e m o n s t r a t e such a d i s c problem, which Dr. Melgard r e l a t e d t o c l a i m a n t ' s work. 
T h e r e f o r e , a l t h o u g h Dr. Melgard may have r e f e r r e d t o an " i n j u r y " i n November 
1987, we a r e c o n v i n c e d t h a t he i s , i n f a c t , d e s c r i b i n g c l a i m a n t ' s work 
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a c t i v i t i e s w i t h t h e employer a t t h a t t i m e , which b r o u g h t about h e r c o n d i t i o n . 
Moreover, we f i n d h i s d e s c r i p t i o n t o be c o n s i s t e n t w i t h a w o r k - r e l a t e d occupa
t i o n a l d i s e a s e and we no t e t h a t h i s o p i n i o n has n o t been r e b u t t e d . 

Under t h e c i r c u m s t a n c e s , we c o n t i n u e t o conclude t h a t c l a i m a n t has e s t a b 
l i s h e d a compensable o c c u p a t i o n a l d i s e a s e c l a i m f o r her low back c o n d i t i o n . 
A c c o r d i n g l y , as supplemented h e r e i n , we r e p u b l i s h our September 26, 1990 o r d e r 
i n i t s e n t i r e t y . 

I T IS SO ORDERED. 

June 9, 1992 C i t e as 44 Van N a t t a 1125 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD A. MISSERES, Claimant 

WCB Case No. 90-18208 
ORDER ON REVIEW 

J o e l s o n , e t a l . , Claimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Norman K e l l e y , A s s i s t a n t A t t o r n e y General 

Reviewed by Board Members Brazeau and M o l l e r . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Emerson's o r d e r t h a t u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l (on b e h a l f o f t h e a l l e g e d noncomplying employer) 
o f c l a i m a n t ' s low back i n j u r y c l a i m . On r e v i e w , c l a i m a n t contends t h a t he was 
n o t a c a s u a l w o r k e r under ORS 656.027(3) and t h a t h i s c l a i m i s compensable. I n 
a d d i t i o n , c l a i m a n t has s u b m i t t e d w r i t t e n s t a t e m e n t s and a f f i d a v i t s f r o m i n d i v i d 
u a l s who d i d n o t t e s t i f y a t t h e h e a r i n g . Based on t h i s i n f o r m a t i o n , he seeks 
remand f o r t h e t a k i n g o f a d d i t i o n a l e vidence. ORS 656 . 2 9 5 ( 5 ) . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . Remand i s a p p r o p r i a t e upon a showing o f good cause o r o t h e r com
p e l l i n g b a s i s . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) . To m e r i t 
remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must c l e a r l y be shown t h a t 
m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e hear
i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) ; Bernard L. Ol s o n , 37 Van 
N a t t a 1054, 1055 ( 1 9 8 6 ) , a f f ' d mem, 80 Or App 152 (1 9 8 6 ) . 

Here, c l a i m a n t was r e p r e s e n t e d by an a t t o r n e y a t t h e h e a r i n g . A t t h a t 
t i m e , c l a i m a n t a s s e r t e d t h a t he was a s u b j e c t worker o f T e r r y Tramel when he 
i n j u r e d h i s low back. The p a r t i e s f u r t h e r agreed t o t h e d i s m i s s a l o f Tramel's 
l a n d l o r d , C h a r l e s Redmon, as a p a r t y t o t h e p r o c e e d i n g . 

F o l l o w i n g t h e h e a r i n g , t h e Referee found t h a t c l a i m a n t ' s work f o r Tramel 
was c a s u a l . See ORS 656.027(3). A f t e r c o n s i d e r i n g t h e t e s t i m o n y o f s e v e r a l 
w i t n e s s e s ( i n c l u d i n g c l a i m a n t , c l a i m a n t ' s w i f e , Tramel, and Redmon), t h e R eferee 
was n o t persuaded t h a t c l a i m a n t and Tramel had a c o n t r a c t f o r h i r e o t h e r t h a n 
f o r a s i n g l e day's work ( t h e day c l a i m a n t was i n j u r e d ) f o r $5 p e r hour. 

C l a i m a n t has s u b m i t t e d documents, w r i t t e n s t a t e m e n t s , and a f f i d a v i t s f r o m 
two i n d i v i d u a l s (Danny Yannone and Marlene S i l v e r s o n g ) . These m a t e r i a l s suggest 
t h a t Yannone was f o r m e r l y employed by Redmon on a "non-casual" b a s i s and t h a t 
c l a i m a n t was h i r e d by Tramel on b e h a l f o f Redmon t o r e p l a c e Yannone. C l a i m a n t 
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a s s e r t s t h a t t h i s i n f o r m a t i o n was not a v a i l a b l e a t t h e t i m e o f h e a r i n g because 
c l a i m a n t was n o t aware o f what evidence would be p r e s e n t e d u n t i l t h e h e a r i n g . 
Under such c i r c u m s t a n c e s , c l a i m a n t seeks remand f o r t h e i n t r o d u c t i o n o f t h i s new 
e v i d e n c e . 

We deny t h e m o t i o n t o remand. To b e g i n , c l a i m a n t was p r e s e n t a t t h e hear
i n g and was r e p r e s e n t e d by an a t t o r n e y . A t t h e c o n c l u s i o n o f t h e p r o c e e d i n g 
w h i c h i n c l u d e d t h e p r e s e n t a t i o n o f a l l o f t h e w i t n e s s e s ' t e s t i m o n y , c l a i m a n t d i d 
n o t seek a c o n t i n u a n c e t o i n t r o d u c e a d d i t i o n a l e v i d e n c e . I n o t h e r words, a f t e r 
t h e t e s t i m o n y had been t a k e n and t h e h e a r i n g c o n c l u d e d , c l a i m a n t was c e r t a i n l y 
aware o f what e v i d e n c e had been p r e s e n t e d . Y e t, he r a i s e d no o b j e c t i o n t o t h e 
c l o s u r e o f t h e r e c o r d . Thus, we are n o t persuaded t h a t t h e e v i d e n c e he now 
seeks t o be a d m i t t e d was u n o b t a i n a b l e a t t h e t i m e o f h e a r i n g w i t h due d i l i g e n c e . 
I n any e v e n t , we do n o t c o n s i d e r t h e p r e s e n t r e c o r d ( w i t h o u t t h e i n c l u s i o n o f 
t h e p o s t - h e a r i n g s t a t e m e n t s from Yannone and S i l v e r s o n g ) i m p r o p e r l y , i n c o m p l e t e 
l y , o r i n s u f f i c i e n t l y developed t o det e r m i n e t h e i s s u e o f whether c l a i m a n t was a 
s u b j e c t w o r k e r f o r Tramel when he s u f f e r e d h i s June 26, 1990 low back i n j u r y . 

I t i s r e g r e t t a b l e i f c l a i m a n t d i s a g r e e d w i t h t h e a c t i o n s t a k e n on h i s 
b e h a l f by h i s a t t o r n e y . N e v e r t h e l e s s , such c i r c u m s t a n c e s do n o t p r o v i d e s u f f i 
c i e n t grounds t o j u s t i f y remand. 

I n c o n c l u s i o n , a f t e r c o n d u c t i n g our r e v i e w o f t h e r e c o r d , we a r e n o t p e r 
suaded t h a t c l a i m a n t had a c o n t r a c t f o r h i r e w i t h Tramel f o r more t h a n one day's 
work. C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t was a c a s u a l worker and, as such, was 
no t a s u b j e c t w o r k e r . See ORS 656.027(3). A c c o r d i n g l y , we agree w i t h t h e Ref
e r e e ' s d e c i s i o n t o u p h o l d SAIF's d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 27, 1991 i s a f f i r m e d . 

June 9, 1992 C i t e as 44 Van N a t t a 1126 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CLYDE READ, Claimant 

Own Mo t i o n No. 66-0213M 
OWN MOTION ORDER 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n s u b m i t t e d a March 3, 1992 c l a i m f o r m e d i c a l b e n e f i t s 
r e l a t i n g t o c l a i m a n t ' s September 20, 1957 compensable f a c e , s h o u l d e r , r i b s , 
back, h e e l and l e g i n j u r i e s . C laimant was awarded permanent t o t a l d i s a b i l i t y 
b e n e f i t s i n 1959. SAIF recommends r e o p e n i n g t h i s c l a i m under o u r own m o t i o n t o 
p r o v i d e reimbursement f o r t h e c u r r e n t b i l l s f o r p r e s c r i p t i o n s . I n a d d i t i o n , 
SAIF recommends t h a t c l a i m a n t ' s c l a i m remain open t o p r i v d e o f f i c e v i s i t s and 
p r e s c r i p t i o n s r e l a t e d t o c l a i m a n t ' s compensable i n j u r y f o r a p e r i o d o f s i x 
months 

Inasmuch as c l a i m a n t s u s t a i n e d a compensable i n j u r y p r i o r t o Jan u a r y 1, 
1966, he does n o t have a l i f e t i m e r i g h t t o m e d i c a l b e n e f i t s p u r s u a n t t o ORS 
656.245. W i l l i a m A. N e w e l l , 35 Van N a t t a 629 (19 8 3 ) . However, f o r c o n d i t i o n s 
r e s u l t i n g f r o m a compensable i n j u r y o c c u r r i n g b e f o r e January 1, 1966, t h e Board 
may a u t h o r i z e t h e payment o f m e d i c a l b e n e f i t s . ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . 

C l a i m a n t r e c e i v e d m u l t i p l e i n j u r i e s i n 1957. C l a i m a n t has had c o n t i n u e d 
symptoms i n t h o s e areas o f h i s body every s i n c e . Dr. Kopp r o t a t e s c l a i m a n t be
tween O r u d i s and o t h e r a n t i - i n f l a m m a t o r y m e d i c a t i o n s and p r e s c r i b e s T y l e n o l f o r 
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c l a i m a n t ' s p a i n . Thus, we f i n d t h a t t h e r e q u e s t e d m e d i c a l s e r v i c e s a r e r e a s o n 
a b l e and nec e s s a r y f o r t h e compensable i n j u r y which has r e n d e r e d c l a i m a n t perma
n e n t l y and t o t a l l y d i s a b l e d . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened t o p r o 
v i d e t h e above m e d i c a l s e r v i c e s . See OAR 4 3 8 - 1 2 - 0 3 7 ( 1 ) ( c ) . 

I n t h e p a s t , t h e Board has a u t h o r i z e d T y l e n o l , M o t r i n , D y o zide, Maalox, 
V o l t a r e n and D o l o b i d . However, t h e i s n o t h i n g i n t h e r e c o r d f r o m c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n t h a t p r e s c r i b e s any o f t h e above m e d i c a t i o n f o r t h e n e x t s i x 
months o r a y e a r . There i s a l s o n o t h i n g i n t h e f i l e t o i n d i c a t e t h a t c l a i m a n t 
r e q u i r e s o f f i c e v i s i t s on a r o u t i n e b a s i s , i . e . ; once a month, e v e r y t h r e e o r 
f o u r months, e t c . 

Thus, we deny r e o p e n i n g f o r a s i x month p e r i o d o f t i m e u n l e s s we r e c e i v e 
t h e r e q u i r e d e v i d e n c e t h a t c l a i m a n t w i l l c o n t i n u e t o need t h e s e s e r v i c e s i n t h e 
f u t u r e . T h e r e f o r e , by t h i s o r d e r , t h e c l a i m i s a g a i n c l o s e d . 

SAIF a l s o r e q u e s t s t h e Board t o a u t h o r i z e reimbursement f r o m t h e Reopened 
Claims Reserve p u r s u a n t t o ORS 656.62 5. The Court o f Appeals has h e l d t h a t t h e 
Board l a c k s t h e a u t h o r i t y t o g r a n t o r deny reimbursement f r o m t h e Reserve. See 
SAIF v. Holmstrom, 113 Or App 242 (1992). A c c o r d i n g l y , we a r e u n a b l e t o g r a n t 
SAIF's r e q u e s t . 

I T I S SO ORDERED. 

June 9, 1992 C i t e as 44 Van N a t t a 1127 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PAMELA L. STALLSWORTH, Claimant 

WCB Case No. 91-04293 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r her c u r r e n t l e f t arm c o n d i t i o n . On 
r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . We do n o t adopt t h e R e f e r e e ' s 
U l t i m a t e F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t c l a i m a n t ' s compensable i n j u r y was a m a t e r i a l con
t r i b u t i n g cause o f her worsened l e f t elbow c o n d i t i o n . We d i s a g r e e . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n o f her l e f t elbow c o n d i 
t i o n , c l a i m a n t must p r o v e , by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s , 
a worsened c o n d i t i o n r e s u l t i n g from t h e compensable c o n d i t i o n . ORS 656.273(1) 
and ( 3 ) ; P e r r y v. SAIF, 307 Or 654 (1989). A compensable w o r s e n i n g i s g e n e r a l l y 
e s t a b l i s h e d by p r o o f t h a t t h e compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g 
cause o f t h e worsened c o n d i t i o n . Robert E. Leatherman, 43 Van N a t t a 1677 (1 9 9 1 ) . 
To p r o v e a w o r s e n i n g o f a scheduled body p a r t , c l a i m a n t must show t h a t she i s 
more d i s a b l e d , i . e . , t h a t she has s u s t a i n e d an i n c r e a s e d l o s s o f use o r f u n c t i o n 
o f t h a t body p a r t , e i t h e r t e m p o r a r i l y o r per m a n e n t l y , s i n c e t h e l a s t arrangement 
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o f c o mpensation. I n t e r n a t i o n a l Paper Co. v. T u r n e r , 304 Or 354 ( 1 9 8 7 ) , on rem 
91 Or App 91 (1988) . 

A F e b r u a r y 24, 1989 D e t e r m i n a t i o n Order found c l a i m a n t t o be m e d i c a l l y 
s t a t i o n a r y on August 23, 1988. No permanent d i s a b i l i t y was awarded. 

I n May 1989, c l a i m a n t r e t u r n e d t o her t r e a t i n g d o c t o r , Dr. C h a m b e r l a i n , 
and r e p o r t e d i n c r e a s i n g p a i n i n t o t h e l e f t arm and c o m p l a i n t s o f numbness i n t h e 
hand. C l a i m a n t a l s o r e p o r t e d t h a t she was h a v i n g d i f f i c u l t y h o l d i n g o n t o t h i n g s . 
Dr. C h a m b e r l a i n d i a g n o s e d c o n t i n u i n g l a t e r a l e p i c o n d y l i t i s , l e f t elbow. 

From August t h r o u g h December 1990, c l a i m a n t c o n t i n u e d t o r e t u r n t o Dr. 
C h a m b e r l a i n f o r t r e a t m e n t o f l e f t arm and elbow p a i n . On December 2 1 , 1990, Dr. 
C h a m b e r l a i n r e q u e s t e d a u t h o r i z a t i o n , on c l a i m a n t ' s b e h a l f , f o r a r e p e a t Bosworth 
P r o c e d u r e , l e f t elbow. 

I n March 1991, Dr. Chamberlain r e p o r t e d t h a t he was "not e x a c t l y s u r e " 
what c o n s t i t u t e d t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t c o m p l a i n t s . 
He r e p o r t e d t h a t , w i t h r e g a r d t o a m a t e r i a l w o r s e n i n g , t h e o n l y d o c u m e n t a t i o n he 
had was an i n c r e a s e i n p a i n i n t h e elbow area and f e e l i n g s o f d i m i n i s h e d use. 

I n March 1991, Dr. Dickerman, M.D., p e r f o r m e d an i n d e p e n d e n t m e d i c a l exam
i n a t i o n and d i a g n o s e d s t a t u s - p o s t l e f t l a t e r a l e p i c o n d y l a r r e l e a s e , r e l a t e d , 
m e d i c a l l y s t a t i o n a r y , and p r o b a b l e p e r i p h e r a l entrapment syndromes, u n r e l a t e d . 
Dr. Dickerman o p i n e d t h a t c l a i m a n t ' s a c t i v i t y o f p e r f o r m i n g c h o r e s a t her f a r m 
was most l i k e l y r e s p o n s i b l e f o r any symptoms t h a t she m i g h t have. He d i d n o t 
b e l i e v e t h a t c l a i m a n t ' s c o n d i t i o n had worsened. 

I n May 1991, Dr. Chamberlain r e p o r t e d t h a t he had reexamined c l a i m a n t on 
A p r i l 17, 1991 and an x - r a y t a k e n a t t h a t t i m e showed c a l c i f i c d e n s i t i e s about 
t h e l a t e r a l e p i c o n d y l a r a rea o f t h e elbow. He b e l i e v e d t h a t t h e x - r a y shed 
"some new l i g h t on t h e p a t i e n t ' s c o n t i n u e d elbow c o m p l a i n t s . " 

I n a J u l y 2, 1991 "check-the-box" l e t t e r , Dr. C hamberlain r e p o r t e d t h a t 
c l a i m a n t had s u s t a i n e d a w o r s e n i n g o f her l e f t elbow c o n d i t i o n s u f f i c i e n t t h a t 
he recommended s u r g i c a l i n t e r v e n t i o n . Dr. Chamberlain a l s o answered "yes" t o 
t h e q u e s t i o n o f whether c l a i m a n t ' s o r i g i n a l elbow c l a i m o f J anuary 17, 1987, 
w h i c h r e s u l t e d i n t h e s u r g e r y o f May 1987, was t h e major c o n t r i b u t i n g cause o f 
her worsened l e f t elbow c o n d i t i o n . 

On J u l y 9, 1991, Dr. Dickerman r e p o r t e d t h a t he had n o t r e v i e w e d t h e x-
r a y s w h i c h d e m o n s t r a t e d t h e c a l c i f i c d e n s i t i e s i n t h e a rea o f c l a i m a n t ' s elbow. 
However, he c o n c l u d e d t h a t i t was unusual t o have c a l c i f i c a t i o n s i n an a r e a o f 
p r e v i o u s s c a r t i s s u e . Dr. Dickerman r e p o r t e d t h a t c l a i m a n t ' s o f f - w o r k a c t i v i t y 
w o u l d most l i k e l y be t h e reason f o r c a l c i f i c t e n d o n i t i s t o o c c u r . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h 
t h a t h e r compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f a worsened l e f t 
elbow c o n d i t i o n . I n March 1991, Dr. Chamberlain was u n a b l e t o d e t e r m i n e t h e 
cause o f c l a i m a n t ' s l e f t elbow problems. A d d i t i o n a l l y , a l t h o u g h Dr. C h a m b e r l a i n 
f o u n d new e v i d e n c e o f c a l c i f i c d e n s i t i e s i n t h e elbow a r e a , he d i d n o t i n i t i a l l y 
r e l a t e such f i n d i n g s t o c l a i m a n t ' s compensable i n j u r y . Moreover, c o n s i d e r i n g 
Dr. Chamberlain's i n i t i a l i n a b i l i t y t o c i t e t h e cause o f c l a i m a n t ' s elbow c o n d i 
t i o n and h i s new f i n d i n g s o f c a l c i f i c d e n s i t i e s , we do n o t f i n d t h a t h i s subse
q u e n t , c o n c l u s o r y "check-the-box" o p i n i o n i s p e r s u a s i v e m e d i c a l e v i d e n c e o f t h e 
c a u s a t i o n o f c l a i m a n t ' s worsened c o n d i t i o n . 

F i n a l l y , we f i n d no o t h e r m e d i c a l e v i d e n c e t o s u p p o r t c l a i m a n t ' s a g g r a v a 
t i o n c l a i m , as Dr. Dickerman has o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n has n o t 
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worsened and any symptoms t h a t she may have a re u n r e l a t e d t o her compensable 
i n j u r y . We, t h e r e f o r e , r e v e r s e t h e Referee on t h e i s s u e o f a g g r a v a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 29, 1991 i s r e v e r s e d . The i n s u r e r ' s 
a g g r a v a t i o n d e n i a l i s r e i n s t a t e d and uph e l d . The Referee's a t t o r n e y f e e award 
o f $2,000 i s a l s o r e v e r s e d . 

June 9, 1992 \ C i t e as 44 Van N a t t a 1129 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WAYNE WOOD, Claimant 
WCB Case No. 90-20320 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
K e v i n Mannix, P.C. Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and Brazeau. 

: C l a i m a n t r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r t h a t : (1) u p h e l d 
t h e i n s u r e r ' s d e n i a l o f h i s c l a i m f o r a low back i n j u r y ; and (2) d e c l i n e d t o 
award a p e n a l t y f o r an a l l e g e d l y unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y and p e n a l t i e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

. We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e f o u n d t h a t because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 
1990 and t h e h e a r i n g was convened a f t e r J u l y 1, 1990, t h e m a t t e r i s a n a l y z e d 
under t h e 1990 amendments t o t h e Workers' Compensation Law. See Or Laws 1990 
( S p e c i a l S e s s i o n ) , ch. 2, 5 4 ( 2 ) ; I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . We 
agree t h a t t h e new law a p p l i e s t o t h i s case. 

Here, t h e R eferee concluded t h a t t h e i n s u r e r f a i l e d t o pr o v e f r a u d , m i s 
r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y i n s u p p o r t o f i t s back-up d e n i a l . 
A l t h o u g h c l a i m a n t contends, on r e v i e w , t h a t Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , 
has been e f f e c t i v e l y o v e r r u l e d , we have r e c e n t l y c o n c l u d e d t h a t t h e r u l e was 
o n l y o v e r t u r n e d i n p a r t by amended ORS 656.262(6). See Anthony G. For d , 44 Van 
N a t t a 240 (1992) . 

I n F o r d , we foun d t h a t t h e r e c e n t l y amended v e r s i o n o f ORS 656.262(6) ex
p r e s s l y p e r m i t s back-up d e n i a l s : 

" [ I ] f t h e i n s u r e r o r s e l f - i n s u r e d employer a c c e p t s a c l a i m i n 
good f a i t h b u t l a t e r o b t a i n s evidence t h a t t h e c l a i m i s n o t compens
a b l e o r ev i d e n c e t h a t t h e p a y i n g agent i s n o t r e s p o n s i b l e f o r t h e 
c l a i m , t h e i n s u r e r o r s e l f - i n s u r e d employer, a t any t i m e up t o two 
y e a r s f r o m t h e d a t e o f c l a i m acceptance, may revoke t h e c l a i m accep
t a n c e and i s s u e a f o r m a l n o t i c e o f c l a i m d e n i a l . " 

Thus, we con c l u d e d t h a t an i n s u r e r may now i s s u e a back-up d e n i a l a t any 
t i m e up t o two y e a r s f r o m t h e d a t e o f c l a i m acceptance. F i n a l l y , we d e t e r m i n e d 
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t h a t , w i t h i n t h a t t w o - y e a r p e r i o d , an i n s u r e r need n o t p r o v e f r a u d , m i s r e p r e s e n 
t a t i o n o r o t h e r i l l e g a l a c t i v i t y i n s u p p o r t o f i t s back-up d e n i a l . F o r d , s u p r a . 

I n t h e p r e s e n t case, a l t h o u g h t h e i n s u r e r was n o t r e q u i r e d t o p r o v e f r a u d 
o r m i s r e p r e s e n t a t i o n t o s u p p o r t i t s d e n i a l , i t proceeded t o d e f e n d i t s d e n i a l on 
t h o s e grounds a t h e a r i n g and on r e v i e w . Under t h e c i r c u m s t a n c e s , we agree w i t h 
t h e R e f e r e e t h a t t h e i n s u r e r has f a i l e d t o prove f r a u d o r m i s r e p r e s e n t a t i o n on 
t h e p a r t o f c l a i m a n t . We, t h e r e f o r e , adopt her C o n c l u s i o n s o f Law and O p i n i o n 
on t h a t i s s u e . 

We. now t u r n t o t h e m e r i t s o f c l a i m a n t ' s i n j u r y c l a i m . We have above fou n d 
t h a t an i n s u r e r has two y e a r s from t h e d a t e o f c l a i m acceptance t o r e v o k e such 
a c c e p t a n c e and i s s u e a f o r m a l n o t i c e o f d e n i a l . However, i f a c l a i m a n t r e q u e s t s 
a h e a r i n g f r o m such a d e n i a l , an i n s u r e r must prove by c l e a r and c o n v i n c i n g e v i 
dence t h a t t h e c l a i m i s n o t compensable. ORS 656.262(6). T h e r e f o r e , t h e i n s u r 
e r can p r e v a i l i f i t p r o v e s by c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t d i d 
n o t e x p e r i e n c e a compensable low back i n j u r y . To be c l e a r and c o n v i n c i n g , t h e 
e v i d e n c e must be f r e e f r o m c o n f u s i o n , f u l l y i n t e l l i g i b l e and d i s t i n c t . R i l e y 
H i l l G e n e r a l C o n t r a c t o r v. Tandy C o r p o r a t i o n , 303 Or 390 ( 1 9 8 7 ) . 

On r e v i e w , c l a i m a n t contends t h a t h i s c l a i m i s compensable under e i t h e r an 
i n j u r y o r o c c u p a t i o n a l d i s e a s e t h e o r y . However, we f i n d t h a t t h i s m a t t e r i s 
p r o p e r l y a n a l y z e d as an i n j u r y c l a i m . Here, b o t h an i n c i d e n t i n December 1989 
and t h e A p r i l 1990 i n c i d e n t i n v o l v e d w o r k - r e l a t e d a c t i v i t y t h a t u n e x p e c t e d l y r e 
s u l t e d i n t h e o n s e t o f p a i n . See V a l t i n s o n v. SAIF, 56 Or App 184 ( 1 9 8 2 ) ; 
Ex. 16-1, 3 0 - 1 , 3 2-1. 

We f i n d t h a t , a l t h o u g h t h e e x a c t d a t e o f c l a i m a n t ' s i n c i d e n t i n December 
1989 has n o t been e s t a b l i s h e d , t h e r e c o r d c o n t a i n s m e d i c a l e v i d e n c e s u p p o r t e d by 
o b j e c t i v e f i n d i n g s t h a t c l a i m a n t s u f f e r e d an a c c i d e n t a l i n j u r y w h i c h a r o s e o u t 
o f and i n t h e co u r s e o f h i s employment t h a t was a m a t e r i a l c o n t r i b u t i n g cause o f 
d i s a b i l i t y o r need f o r t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. W i e d l e , 43 Van 
N a t t a 855 ( 1 9 9 1 ) ; Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . 

A t h e a r i n g , c l a i m a n t t e s t i f i e d t h a t i n December 1989, near t h e t i m e when 
he i n j u r e d h i s abdomen a t work, he a l s o i n j u r e d h i s back i n a s e p a r a t e i n c i d e n t 
w h i l e a t t e m p t i n g t o move a l a r g e l o a d o f lumber. C l a i m a n t t e s t i f i e d t h a t h i s 
back popped l o u d l y and he i n f o r m e d h i s s u p e r v i s o r about t h e i n c i d e n t , a l t h o u g h 
he d e c i d e d n o t t o f i l l o u t an a c c i d e n t r e p o r t because he had no p a i n f o l l o w i n g 
t h e i n i t i a l " s h o t o f p a i n " f e l t i m m e d i a t e l y a f t e r w a r d . 

Moreover, t h e r e c o r d i n d i c a t e s t h a t a l t h o u g h c l a i m a n t d i d n o t r e p o r t t h e 
i n c i d e n t f o r some t i m e , he d i d e v e n t u a l l y r e p o r t a December i n c i d e n t t o s e v e r a l 
p h y s i c i a n s . Ex. 14-1, 16-1, 32-1. A co-worker o f c l a i m a n t ' s a l s o t e s t i f i e d 
t h a t he remembered two i n c i d e n t s a t work when c l a i m a n t h u r t h i s back w h i l e push
i n g l o a d s o f lumber. F i n a l l y , o b j e c t i v e f i n d i n g s e x i s t e d , i n t h a t a March 27, 
1990 CT scan i n d i c a t e d a s l i g h t l y p r o t r u d i n g d i s c a t L5-S1. 

A l t h o u g h we agree w i t h t h e Referee t h a t c l a i m a n t d i d n o t f i l e a back i n 
j u r y c l a i m a t t h e t i m e o f t h e December i n c i d e n t and s e v e r a l months passed b e f o r e 
back p a i n was r e p o r t e d t o h i s t r e a t i n g d o c t o r , we n o t e t h a t t h e b u r d e n o f p r o o f 
i n t h i s r e g a r d i s upon t h e i n s u r e r , r a t h e r t h a n c l a i m a n t . F u r t h e r , t h e i n s u r 
e r ' s s t a n d a r d o f p r o o f i s " c l e a r and c o n v i n c i n g e v i d e n c e . " The R e f e r e e f o u n d 
c l a i m a n t t o be an u n r e l i a b l e h i s t o r i a n r a t h e r t h a n a n o n c r e d i b l e w i t n e s s . Under 
t h e c i r c u m s t a n c e s , we concl u d e t h a t t h e i n s u r e r has f a i l e d t o p r o v e , by c l e a r 
and c o n v i n c i n g e v i d e n c e , t h a t c l a i m a n t ' s low back i n j u r y o f December 1989 i s n o t 
compensable. 

A l t e r n a t i v e l y , we a n a l y z e c l a i m a n t ' s i n j u r y c l a i m as r e l a t e d t o t h e A p r i l 
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23, 1990 i n c i d e n t - The r e c o r d demonstrates t h a t c l a i m a n t ' s d i s c h e r n i a t i o n a t 
L5-S1 was d i a g n o s e d b e f o r e t h e w o r k - r e l a t e d i n c i d e n t i n A p r i l 1990. A l t h o u g h we 
a r e n o t c o n v i n c e d t h a t c l a i m a n t ' s p r i o r d i s c h e r n i a t i o n c o n d i t i o n was n o t work-
r e l a t e d , we would f i n d t h e c l a i m t o be compensable even i f t h e d i s c h e r n i a t i o n 
c o u l d be c o n s i d e r e d a p r e e x i s t i n g c o n d i t i o n . 

Under ORS 6 5 6 . 0 0 7 ( a ) ( B ) , where a c l a i m a n t has a p r e e x i s t i n g c o n d i t i o n 
w h i c h combines w i t h a compensable i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need 
f o r t r e a t m e n t , t h e c l a i m a n t must e s t a b l i s h t h a t t h e compensable i n j u r y i s t h e 
ma j o r c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . 

Here, we would a l t e r n a t i v e l y f i n d t h a t c l a i m a n t has e s t a b l i s h e d a compens
a b l e i n j u r y on A p r i l 23, 1990. On t h a t day, c l a i m a n t l i f t e d a p a l l e t a t work 
and f e l t a p u l l i n h i s low back w i t h r a d i a t i n g p a i n i n t o h i s l e f t l e g . He r e 
p o r t e d t h e i n c i d e n t t h a t day and r e c e i v e d t r e a t m e n t t h e same day f r o m Dr. 
Her s c h e r . On May 24, 1990, a lumbar myelography showed a m p u t a t i o n o f t h e l e f t 
S I n e r v e r o o t , w i t h m i l d v e n t r a l d e f e c t s a t L3-4 and L4-5. The May 25, 1990 
s u r g e r y p e r f o r m e d by Dr. Franks r e v e a l e d a "very s i g n i f i c a n t b u l g i n g d i s c " . 
F i n a l l y , Dr. Franks a t t r i b u t e d c l a i m a n t ' s c o n d i t i o n t o t h e A p r i l 23, 1990 i n c i 
d e n t , and t h e c l a i m was i n i t i a l l y accepted by t h e i n s u r e r . Under t h e c i r c u m 
s t a n c e s , we c o n c l u d e t h a t c l a i m a n t has e s t a b i l i s h e d a compensable i n d u s t r i a l 
i n j u r y o c c u r r i n g A p r i l 23, 1990. 

A l t h o u g h we f i n d t h a t t h e r e was a compensable i n j u r i o u s i n c i d e n t on A p r i l 
23, 1990, under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , we a l s o must d e t e r m i n e w h e t h e r t h e com
pe n s a b l e A p r i l 23 i n j u r y i s t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l 
i t y o r need f o r m e d i c a l s e r v i c e s . Bahman M. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . 

On F e b r u a r y 13, 1991, c l a i m a n t ' s t r e a t i n g d o c t o r , Dr. F r a n k s , M.D., r e 
p o r t e d t h a t t h e A p r i l 23, 1990 i n j u r y was t h e " f i n a l c r o w n i n g blow" o f a d i s c 
t h a t had a l r e a d y been shown t o be abnormal by a March 27, 1990 CT scan. Dr. 
Franks o p i n e d t h a t t h e A p r i l 1990 i n c i d e n t a t work was t h e "major c a u s a l e v e n t " 
t h a t caused t h e r a d i c u l a r l o s s o f f u n c t i o n f o r w h i c h c l a i m a n t r e q u i r e d emergency 
s u r g e r y . I n a r r i v i n g a t h i s o p i n i o n , Dr. Franks c o n s i d e r e d b o t h c l a i m a n t ' s work 
a c t i v i t y and an o f f - w o r k b o a t i n g i n c i d e n t . 

Under t h e c i r c u m s t a n c e s , we r e l y upon t h e m e d i c a l r e p o r t o f Dr. Fran k s , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and f i n d t h a t t h e compensable i n j u r y o f A p r i l 23, 
1990 i s t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l i t y and need f o r 
t r e a t m e n t . We, t h e r e f o r e , r e v e r s e t h e Referee on t h e i s s u e o f c o m p e n s a b i l i t y . 

P e n a l t i e s and a t t o r n e y f e e s 

We adopt t h e Referee's C o n c l u s i o n s and O p i n i o n on t h e i s s u e o f p e n a l t i e s 
and a t t o r n e y f e e s f o r an a l l e g e d l y unreasonable d e n i a l . 

C l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g and on r e 
v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y . ORS 656.386 ( 1 ) . A f t e r c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we 
f i n d t h a t a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g 
and on Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $3,500, t o be p a i d by 
t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y o f t h e 
i s s u e and t h e v a l u e o f t h e i n t e r e s t concerned. 

ORDER . . 

The Referee's o r d e r d a t e d May 15, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m i s s e t a s i d e and 
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t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r 
v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f 
$3,500, t o be p a i d by t h e i n s u r e r . The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

June 1 1 , 1992 : C i t e as 44 Van N a t t a 1132 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JULIA F. AMELL, Claimant 

WCB Case Nos. 90-17431 & 90-18765 
ORDER ON REVIEW 

R i c k W. R o l l , C laimant A t t o r n e y 
S t o e l , e t a l . , Defense A t t o r n e y s 

A l a n Ludwick ( S a i f ) , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e H o l t a n ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " 
c l a i m f o r h e r low back c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
r e s p o n s i b i l i t y . We a f f i r m ; 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d e c i d e d t h i s m a t t e r under t h e Workers' Compensation A c t , as 
amended i n 1990. We agree t h a t t h e new law a p p l i e s and we t o o a n a l y z e t h i s 
m a t t e r under t h e A c t as amended, e f f e c t i v e J u l y 1, 1990. 

The R e f e r e e c o n c l u d e d t h a t S e c t i o n 49(1) ( c o d i f i e d i n ORS 656.308) a p p l i e d 
t o t h e case and he f o u n d t h a t c l a i m a n t had s u s t a i n e d a "new compensable i n j u r y " 
w h i l e w o r k i n g f o r t h e subsequent employer ( L i b e r t y ' s i n s u r e d ) . 

Here, we agree w i t h t h e Referee t h a t SAIF has e s t a b l i s h e d t h a t c l a i m a n t 
s u s t a i n e d a new compensable i n j u r y on May 22, 1990, d u r i n g her employment w i t h 
L i b e r t y ' s i n s u r e d . We, t h e r e f o r e , adopt t h e Referee's " O p i n i o n " on t h e i s s u e o f 
c l a i m a n t ' s new compensable i n j u r y . See R i c a r d o Vasquez, 43 Van N a t t a 1678 
( 1 9 9 1 ) . 

On r e v i e w , L i b e r t y contends t h a t t h e Referee e r r e d by n o t a p p l y i n g ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) t o t h i s m a t t e r . S p e c i f i c a l l y , L i b e r t y contends t h a t c l a i m a n t ' s 
i n j u r y w i t h SAIF and her d e g e n e r a t i v e d i s c d i s e a s e c o n s t i t u t e p r e e x i s t i n g c o n d i 
t i o n s , r e q u i r i n g a p p l i c a t i o n o f t h e s t a t u t e . We agree i n p a r t . 

We have r e c e n t l y r e j e c t e d t h e argument t h a t a p r i o r compensable i n j u r y 
c o n s t i t u t e s a p r e e x i s t i n g d i s e a s e o r c o n d i t i o n under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . See 
R o s a l i e S. Drews, 44 Van N a t t a 36 ( 1 9 9 2 ) . We have h e l d t h a t t o i n c l u d e a 
"compensable i n j u r y " w i t h i n t h e " p r e e x i s t i n g c o n d i t i o n " language o f ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) would c o n t r a v e n e t h e i n t e n t o f ORS 656.308 t o p r o v i d e compensa
t i o n f o r a w o r k e r who s u s t a i n s a "new compensable i n j u r y . " See John L. Law, 
44 Van N a t t a 1091 ( 1 9 9 2 ) . A c c o r d i n g l y , we d i s a g r e e w i t h L i b e r t y ' s c o n t e n t i o n 
t h a t c l a i m a n t ' s p r i o r compensable i n j u r y w i t h SAIF's i n s u r e d s h o u l d be c o n s i d 
e r e d as a p r e e x i s t i n g c o n d i t i o n . 
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A l t h o u g h we do n o t c o n s i d e r c l a i m a n t ' s p r i o r compensable i n j u r y under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , we c o n c l u d e t h a t t h e s t a t u t e i s a p p l i c a b l e i n a s i t u a t i o n i n 
w h i c h a c l a i m a n t ' s noncompensable p r e e x i s t i n g c o n d i t i o n combines w i t h t h e "new 
compensable i n j u r y . " I n Law, supra, we concluded t h a t , under such c i r c u m 
s t a n c e s , a c a r r i e r ' s l i a b i l i t y may be l i m i t e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . There
f o r e , a l t h o u g h we have agreed w i t h t h e Referee t h a t r e s p o n s i b i l i t y s h i f t s t o 
L i b e r t y , we r e v i e w t h e r e c o r d t o d e t e r m i n e whether L i b e r t y ' s l i a b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n i s l i m i t e d by t h e s t a t u t e . 

Under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , where a c l a i m a n t has a p r e e x i s t i n g c o n d i t i o n 
w h i c h combines w i t h a compensable i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need 
f o r t r e a t m e n t , t h e c l a i m a n t must e s t a b l i s h t h a t t h e compensable i n j u r y i s t h e 
m a j o r c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . Here, 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Poulson, has o p i n e d t h a t c l a i m a n t ' s p r e e x i s t 
i n g d e g e n e r a t i v e d i s c d i s e a s e has combined w i t h her May 1990 i n j u r y . Inasmuch 
as t h a t p r e e x i s t i n g c o n d i t i o n i s noncompensable, we a p p l y ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) 
t o d e t e r m i n e whether c l a i m a n t ' s c u r r e n t d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s 
i s compensable. 

I n o t h e r words, c l a i m a n t must, under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , p r o v e by a p r e 
ponderance o f t h e e v i d e n c e t h a t t h e compensable May 1990 i n j u r y i s t h e major 
c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . See e.g. 
Bahman M. N a z a r i , 43 Van N a t t a 2368 (1991). Here, we f i n d t h a t t h e c a u s a t i o n o f 
c l a i m a n t ' s r e s u l t i n g low back c o n d i t i o n i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t 
we c a n n o t d e c i d e i t w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation Department, 
247 Or 420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

On December 12, 1990, Dr. Poulson, M.D., c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
r e p o r t e d t h a t c l a i m a n t had s u s t a i n e d a new i n j u r y i n May 1990. He a l s o r e p o r t e d 
t h a t i t was p r o b a b l e t h a t c l a i m a n t ' s May 1990 i n c i d e n t remained t h e m a j or con
t r i b u t i n g cause o f her d i s a b i l i t y . 

On December 20, 1990, Dr. B u t t l e r , D.C., c l a i m a n t ' s f o r m e r t r e a t i n g c h i r o 
p r a c t o r , r e p o r t e d t h a t her May 1990 i n j u r y had combined w i t h her p r e e x i s t i n g 
c o n d i t i o n t o worsen and p r o l o n g her impairment and d i s a b i l i t y . However, Dr. 
B u t t l e r o p i n e d t h a t c l a i m a n t ' s May 1990 i n c i d e n t remained t h e m a j o r c o n t r i b u t i n g 
cause o f her d i s a b i l i t y and need f o r t r e a t m e n t . 

I n a d e p o s i t i o n t a k e n March 28, 1990, Dr. Poulson t e s t i f i e d t h a t he would 
be u n a b l e t o a p p o r t i o n t h e amount o f c o n t r i b u t i o n c l a i m a n t ' s two i n d u s t r i a l 
a c c i d e n t s had upon her c u r r e n t c o n d i t i o n . A d d i t i o n a l l y , Dr. Poulson agreed t h a t 
c l a i m a n t ' s d e g e n e r a t i v e process c o u l d have p r e d i s p o s e d her t o a d i s c h e r n i a t i o n . 
However, Dr. Poulson o p i n e d t h a t , i n c l a i m a n t ' s case, t h e r e was a " c l e a r h i s 
t o r y " o f an i n j u r y t h a t o c c u r r e d a t work w h i l e c l a i m a n t was sweeping. Dr. 
P o u l s o n a l s o t e s t i f i e d t h a t t h e major cause o f a change i n c l a i m a n t ' s c o n d i t i o n 
was t h e i n c i d e n t t h a t o c c u r r e d on May 22, 1990. 

We r e l y upon t h e o p i n i o n s o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n and her f o r m e r 
t r e a t i n g c h i r o p r a c t o r , who have had t h e o p p o r t u n i t y t o examine and t r e a t c l a i m 
a n t o v e r an e x t e n d e d p e r i o d o f t i m e . A c c o r d i n g l y , we c o n c l u d e t h a t t h e compens
a b l e May 22, 1990 i n j u r y i s t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l 
i t y and need f o r t r e a t m e n t . Under t h e c i r c u m s t a n c e s , L i b e r t y ' s l i a b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n i s n o t l i m i t e d p u r s u a n t t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

I n t h i s case, L i b e r t y d e n i e d c o m p e n s a b i l i t y . Moreover, no .307 o r d e r 
i s s u e d . Thus, c l a i m a n t ' s r i g h t t o compensation was a t r i s k a t h e a r i n g . Both 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y were de c i d e d i n t h e Referee's o r d e r . There
f o r e , by v i r t u e o f t h e Board's de novo r e v i e w a u t h o r i t y , c o m p e n s a b i l i t y remained 
a t r i s k on r e v i e w as w e l l . D e s t a e l v. N i c o l a i Co., 80 Or App 596 ( 1 9 8 6 ) . See 
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D i l w o r t h v. Weyerhaeuser Co., 95 Or App 85 (19 8 9 ) . Because L i b e r t y i n i t i a t e d 
r e v i e w and c l a i m a n t ' s compensation was n o t reduced o r d i s a l l o w e d , c l a i m a n t i s 
e n t i t l e d t o an assessed f e e under ORS 656.382(2). See J o e l D. T u r p i n , 41 Van 
N a t t a 1736 ( 1 9 8 9 ) . Because L i b e r t y sought Board r e v i e w , L i b e r t y i s r e s p o n s i b l e 
f o r t h e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on Board r e v i e w . 
Cigna I n s u r a n c e Companies v. Crawford & Co., 104 Or App 329 ( 1 9 9 0 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $500 i s a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s on r e v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 17, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a re a s o n a b l e f e e o f $500, p a y a b l e by 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n . 

June 1 1 , 1992 • C i t e as 44 Van N a t t a 1134 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ELEANOR G. CASTRIGNANO, Claimant 

WCB Case Nos. 90-19933, 90-11127 & 90-16291 
ORDER ON REVIEW 

Andrew H. Josephson, Cl a i m a n t A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 
VavRosky, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and Brazeau. 

Kemper I n s u r a n c e Co. r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Bethlahmy's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r a l e f t hand and arm c o n d i t i o n ; (2) u p h e l d T r a v e l e r s I n s u r a n c e 
Company's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e same c o n d i 
t i o n ; and (3) u p h e l d M a ryland C a s u a l t y Company's d e n i a l o f c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i 
b i l i t y . We a f f i r m . 

PRELIMINARY MATTER 

At h e a r i n g , t h e p a r t i e s s t i p u l a t e d t h a t t h e employer was i n s u r e d by T r a v 
e l e r s i n 1985. On r e v i e w , c o u n s e l f o r T r a v e l e r s has a d v i s e d t h e Board t h a t 
coverage by T r a v e l e r s extended t o March 27, 1989. That advisement was ac c e p t e d 
w i t h o u t o b j e c t i o n f r o m t h e o t h e r p a r t i e s . We t h e r e f o r e c o r r e c t t h e s t i p u l a t i o n 
t o r e f l e c t t h e c o r r e c t d a t e s o f coverage by T r a v e l e r s . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m compensable and 
a s s i g n e d r e s p o n s i b i l i t y f o r t h e c l a i m t o Kemper under t h e l a s t i n j u r i o u s expo
s u r e r u l e . On r e v i e w , Kemper o n l y c o n t e s t s t h e Referee's c o n c l u s i o n r e g a r d i n g 
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r e s p o n s i b i l i t y . F i r s t , Kemper a s s e r t s t h a t r e s p o n s i b i l i t y s h o u l d be d e t e r m i n e d 
under ORS 656.308(1) r a t h e r t h a n t h e l a s t i n j u r i o u s exposure r u l e . S p e c i f i 
c a l l y , Kemper contends t h a t , by e n a c t i n g ORS 656.308(1), t h e l e g i s l a t u r e i n 
t e n d e d t o i n i t i a l l y a s s i g n r e s p o n s i b i l i t y f o r an o c c u p a t i o n a l d i s e a s e t o t h e 
c a r r i e r a t r i s k when t h e d i s e a s e f i r s t produces d i s a b l i n g symptoms and t h a t r e 
s p o n s i b i l i t y i s n o t s h i f t e d u n l e s s t h e r e i s p r o o f t h a t subsequent work exposure 
was t h e m a j o r c o n t r i b u t i n g cause o f t h e d i s e a s e . We d i s a g r e e . 

ORS 656.308(1) p r o v i d e s : 

"When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e 
employer s h a l l r e main r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n u n l e s s 
t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con
d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r compensable 
m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same c o n d i t i o n s h a l l 
be p r o c e s s e d as a new i n j u r y c l a i m by t h e subsequent employer." 

We r e c e n t l y h e l d t h a t ORS 656.308(1) a p p l i e s o n l y t o t h e s h i f t i n g o f r e 
s p o n s i b i l i t y i n t h o s e cases i n which t h e c l a i m a n t s u s t a i n s a compensable i n j u r y 
w h i l e w o r k i n g f o r one employer, f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g em
ployment w i t h a subsequent employer. Fred A. N u t t e r , 44 Van N a t t a 854 ( 1 9 9 2 ) . 
The s t a t u t e i s n o t a p p l i c a b l e where t h e r e i s no accepted c o n d i t i o n and a d e t e r 
m i n a t i o n must be made c o n c e r n i n g t h e assignment o f i n i t i a l l i a b i l i t y between 
s u c c e s s i v e employers. See i d . I n such cases, as i t d i d b e f o r e t h e 1990 amend
ments, t h e l a s t i n j u r i o u s exposure r u l e c o n t i n u e s t o o p e r a t e t o a l l o c a t e r e s p o n 
s i b i l i t y . See i d . 

ORS 656.308(1) was added t o t h e Oregon's Workers' Compensation A c t i n 1990 
as p a r t o f Senate B i l l 1197. However, by e n a c t i n g ORS 6 5 6 . 3 0 8 ( 1 ) , we f i n d no 
l e g i s l a t i v e i n t e n t t o m o d i f y t h e a p p l i c a t i o n o f t h e l a s t i n j u r i o u s exposure r u l e 
t o a l l o c a t e l i a b i l i t y f o r a s i n g l e c l a i m among s u c c e s s i v e employers o r c a r r i e r s . 
R a t h e r , we c o n c l u d e t h a t t h e l e g i s l a t u r e i n t e n d e d o n l y t o m o d i f y t h e law r e g a r d 
i n g w h e t h e r r e s p o n s i b i l i t y f o r a c l a i m a n t ' s i n c r e a s e d d i s a b i l i t y f o l l o w i n g an 
a c c e p t e d i n j u r y i s s h i f t e d t o a subsequent employer. That c o n c l u s i o n i s sup
p o r t e d , f i r s t , by t h e language o f ORS 656.308(1). The s t a t u t e p r o v i d e s t h a t 
when "a w o r k e r s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e employer s h a l l 
r e m a i n r e s p o n s i b l e * * * u n l e s s t h e worker s u s t a i n s a new compensable i n j u r y 
i n v o l v i n g t h e same c o n d i t i o n . " F a c i a l l y , t h e s t a t u t e r e f e r s o n l y t o t h o s e work
e r s who have f i r s t s u s t a i n e d a compensable i n j u r y and t h e n s u s t a i n f u r t h e r d i s 
a b i l i t y i n v o l v i n g t h e same c o n d i t i o n . 

T h i s i n t e r p r e t a t i o n i s s u p p o r t e d by l e g i s l a t i v e h i s t o r y . T estimony and 
f l o o r d e b a t e r e g a r d i n g Senate B i l l 1197 d i s c u s s e d t h e new s t a t u t e o n l y i n t h e 
c o n t e x t o f a wo r k e r who had s u s t a i n e d a compensable i n j u r y w i t h one employer and 
who was s e e k i n g compensation f o r i n c r e a s e d d i s a b i l i t y w h i l e w o r k i n g f o r a subse
quent employer. See M i n u t e s , I n t e r i m S p e c i a l Committee on Workers' Compensa
t i o n , May 3, 1990, Tape 3, Side A a t 130 (Ross D w i n e l l e x p l a i n e d : "[ORS 
6 5 6 . 3 0 8 ( 1 ) ] t a l k s about t h e r e s p o n s i b i l i t y i s s u e . * * * [ I ] f t h e w o r k e r comes 
w i t h a p r e - e x i s t i n g i n j u r y , a compensable i n j u r y — what we're s a y i n g h e r e i s 
t h a t i f t h e wo r k e r s u s t a i n a new compensable i n j u r y t h e n t h e new employer i s r e 
s p o n s i b l e f o r t h a t w o r s e n i n g . " ) ; I d . , May 4, 1990, Tape 18, Side A a t 329 
( R e p r e s e n t a t i v e Mannix s t a t e d : "[ORS 656.308(1)] says t h e r e ' s g o i n g t o have t o 
be a new compensable i n j u r y and t h i s b i l l d e f i n e s compensable i n j u r y and so i f 
t h e r e i s n ' t a new compensable i n j u r y under t h e d e f i n i t i o n o f t h e law, t h e n r e 
s p o n s i b i l i t y remains w i t h t h e f i r s t e m p l o y e r . " ) ; Statement o f R e p r e s e n t a t i v e 
Mannix, House S p e c i a l S e s s i o n , May 7, 1990 ("[W]hen a worker has an i n d u s t r i a l 
i n j u r y t h e r e s p o n s i b i l i t y f o r t h a t i n j u r y remains w i t h t h e f i r s t employer; and, 
a n o t h e r employer can t a k e on t h a t worker w i t h o u t ' w o r r y i n g about * * * a p r e v i o u s 
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i n j u r y u n l e s s t h e w o r k e r has an a c t u a l new compensable i n j u r y w i t h a new em
p l o y e r . Then t h e r e w i l l be a new c l a i m . " ) 

T h e r e f o r e , we f i n d no evid e n c e i n t h e l e g i s l a t i v e r e c o r d i n d i c a t i n g an i n 
t e n t t o m o d i f y t h e law r e g a r d i n g r e s p o n s i b i l i t y o f a s i n g l e c l a i m i n cases o f 
s u c c e s s i v e employers o r c a r r i e r s . Consequently, t h e r e c o n t i n u e s t o be an ab
sence o f a s t a n d a r d i n t h e s t a t u t e s f o r t h e a l l o c a t i o n o f r e s p o n s i b i l i t y i n such 
cases. Moreover, t h e r e i s no evidence o f i n t e n t , o r even d i s c u s s i o n , by t h e 
l e g i s l a t u r e t o m o d i f y t h e l a s t i n j u r i o u s exposure r u l e . I n v i e w o f t h e f a c t 
t h a t t h e r u l e was adopted by t h e Supreme Court as e a r l y as 1980, see I n k l e y v. 
F o r e s t F i b e r P r o d u c t s Co., 288 Or 337 (19 8 0 ) , we f i n d t h i s f u r t h e r p r o o f t h a t 
t h e l e g i s l a t u r e had no i n t e n t t o a l t e r t h e r u l e ' s a p p l i c a t i o n i n such cases. 
A c c o r d i n g l y , p u r s u a n t t o t h e l a s t i n j u r i o u s exposure r u l e , we proc e e d t o address 
r e s p o n s i b i l i t y o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e . 

Under t h e l a s t i n j u r i o u s exposure r u l e , i f a worker p r o v e s t h a t an occupa
t i o n a l d i s e a s e was caused by work c o n d i t i o n s t h a t e x i s t e d where more t h a n one 
c a r r i e r i s on t h e r i s k , t h e p o t e n t i a l l y c a u s a l employer a t t h e t i m e d i s a b i l i t y 
o c c u r s i s a s s i g n e d l i a b i l i t y f o r t h e d i s e a s e . Bracke v. Baza'r, s u p r a , 293 Or 
a t 248. I f t h e c l a i m a n t i s n o t i n p o t e n t i a l l y c a u s a l employment when d i s a b i l i t y 
o c c u r s , t h e l a s t such employer i s l i a b l e . I d . The on s e t o f d i s a b i l i t y i s t h e 
d a t e upon w h i c h t h e c l a i m a n t f i r s t becomes d i s a b l e d as a r e s u l t o f t h e compens
a b l e c o n d i t i o n o r , i f t h e c l a i m a n t does n o t become d i s a b l e d , t h e d a t e he f i r s t 
seeks m e d i c a l t r e a t m e n t f o r t h e c o n d i t i o n . Progress Q u a r r i e s v. V a a n d e r i n q , 
80 Or App 160, 162 ( 1 9 8 6 ) . 

Here, t h e r e was e v i d e n c e t h a t c l a i m a n t ' s work a c t i v i t i e s under each c a r 
r i e r c o n t r i b u t e d t o her o c c u p a t i o n a l d i s e a s e o f t h e l e f t hand and arm. (Exs. 
7 1 - 3 ) . The r e c o r d a l s o demonstrates t h a t , on Febr u a r y 23, 1990, c l a i m a n t sought 
t r e a t m e n t f o r her l e f t hand and arm symptoms and t h a t her t r e a t i n g c h i r o p r a c t o r 
r e l e a s e d c l a i m a n t f r o m work f o r 10 t o 15 days. (Exs. 53, 5 5 ) . F e b r u a r y 23, 
1990, t h e r e f o r e , q u a l i f i e s as t h e onset o f d i s a b i l i t y . 

Kemper argu e s , however, t h a t February 23, 1990 s h o u l d n o t be c o n s i d e r e d 
t h e o n s e t o f d i s a b i l i t y because t h e r e c o r d proves t h a t c l a i m a n t f i r s t c o m p l a i n e d 
o f l e f t hand p a i n i n October 1988 and e s s e n t i a l l y was u n a b l e t o work i n December 
1989. Kemper contends t h a t c l a i m a n t s h o u l d be d e t e r m i n e d t o have been d i s a b l e d 
i n December 1989, when Maryland C a s u a l t y was on t h e r i s k . 

C l a i m a n t t e s t i f i e d t h a t , by December 1989, she "was b a s i c a l l y a nonproduc
t i v e employee compared t o what" she had been. ( T r . 1 9 ) . She f u r t h e r t e s t i f i e d 
t h a t , a l t h o u g h her l e f t arm p a i n was "bad," she d i d n o t s c h e d u l e an a p p o i n t m e n t 
f o r e x a m i n a t i o n o f her l e f t hand and arm u n t i l F ebruary 1990 because a co-worker 
was about t o go on m a t e r n i t y l e a v e . ( I d . ) A c c o r d i n g t o c l a i m a n t ' s t e s t i m o n y , 
d u r i n g t h a t t i m e , she p e r i o d i c a l l y " j u s t c o u l d n ' t use" h e r arm because i t w o uld 
" l o c k up" s u d d e n l y and become " u s e l e s s . " ( I d . a t 2 0 ) . 

Whether o r n o t c l a i m a n t ' s t e s t i m o n y demonstrates t h a t she was d i s a b l e d as 
o f December 1989, we concl u d e t h a t such e v i d e n c e , by i t s e l f , i s i n s u f f i c i e n t t o 
p r o v e t h e o n s e t o f d i s a b i l i t y . Given t h e c o m p l e x i t y o f c l a i m a n t ' s l e f t hand and 
arm c o n d i t i o n , i t would be o n l y a m a t t e r o f s p e c u l a t i o n whether c l a i m a n t was 
d i s a b l e d a t t h a t t i m e . We t h e r e f o r e f i n d t h a t r e s o l u t i o n o f c l a i m a n t ' s p o s s i b l e 
d i s a b i l i t y d u r i n g December 1989 r e q u i r e s e x p e r t m e d i c a l o p i n i o n e v i d e n c e . See 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . Given t h e absence 
o f any such e v i d e n c e i n t h e r e c o r d , we conclude t h a t t h e r e i s no p r o o f t h a t t h e 
d a t e o f d i s a b i l i t y p r o p e r l y s h o u l d be d e t e r m i n e d as December 1989. I n s t e a d , we 
r e l y on m e d i c a l e v i d e n c e showing t h a t c l a i m a n t f i r s t sought t r e a t m e n t and was 
r e l e a s e d f r o m work on Febru a r y 23, 1990 t o f i n d t h a t t h e d a t e o f d i s a b i l i t y i s 
F e b r u a r y 23, 1990. Because Kemper was t h e c a r r i e r on t h e r i s k on t h a t d a t e , we 
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c o n c l u d e t h a t , f o r purposes o f t h e l a s t i n j u r i o u s exposure r u l e , l i a b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n s h o u l d be a l l o c a t e d t o Kemper. 

Kemper does n o t argue t h a t c l a i m a n t ' s p r i o r employment exposure d u r i n g 
M a r y l a n d C a s u a l t y ' s o r t h e T r a v e l e r ' s p e r i o d o f coverage was t h e s o l e cause o f 
c l a i m a n t ' s d i s a b i l i t y o r t h a t i t was i m p o s s i b i l e f o r c l a i m a n t ' s employment expo
s u r e d u r i n g Kemper's p e r i o d o f coverage t o have caused c l a i m a n t ' s d i s a b i l i t y . 
Moreover, t h e m e d i c a l e v i d e n c e i s t o t h e c o n t r a r y . T h e r e f o r e , we f i n d no b a s i s 
t o t r a n s f e r r e s p o n s i b i l i t y from Kemper t o Maryland C a s u a l t y o r t h e T r a v e l e r ' s . 
See FMC C o r p o r a t i o n v. L i b e r t y M u t u a l I n s . Co., 70 Or App 370 (1984, c l a r i f i e d 
73 Or App 223 (1985) . 

F i n a l l y , because c l a i m a n t r i g h t t o compensation was a t i s s u e and t h u s a t 
r i s k a t h e a r i n g , c l a i m a n t i s e n t i t l e d t o a c a r r i e r - p a i d f e e f o r s e r v i c e s r e n 
d e r e d on r e v i e w p u r s u a n t t o ORS 656.382(2). See R i l e y E. L o t t , J r . , 43 Van 
N a t t a 209, 212 ( 1 9 9 1 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $800, t o be p a i d by Kemper. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e 
(as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , 
and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Refer e e ' s o r d e r d a t e d J u l y 12, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $800, t o be p a i d 
by Kemper. 

June 1 1 , 1992 C i t e as 44 Van N a t t a 1137 (19921 

I n t h e M a t t e r o f t h e Compensation o f 
PAMELA S. CHENEY, Claimant 

WCB Case Nos. 91-02238, 90-19808 & 90-21704 
ORDER ON REVIEW 

A l l e n T. Murphy, J r . , Claimant A t t o r n e y 
K a t h r y n W i l s k e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Hooton and Brazeau. 

The SAIF C o r p o r a t i o n , on b e h a l f o f t h e noncomplying employer, r e q u e s t s r e 
v i e w o f t h o s e p o r t i o n s o f Referee Knapp's o r d e r t h a t s e t a s i d e i t s d e n i a l s o f 
c l a i m a n t ' s r i g h t f o o t p a i n (Ex. 7) and wrenched knee and back s t r a i n (Ex. 6) 
c l a i m s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m i n p a r t and m o d i f y 
i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t except t h a t t h e R e f e r e e ' s second 
u l t i m a t e f i n d i n g o f f a c t i s m o d i f i e d as f o l l o w s . 

C l a i m a n t s r i g h t a n k l e p a i n and low back s t r a i n arose o u t o f and i n t h e 
c o u r s e o f h e r employment. 

CONCLUSIONS OF LAW AND OPINION 
C r e d i b i l i t y 

SAIF f i r s t contends t h a t t h e Referee e r r e d i n f i n d i n g c l a i m a n t c r e d i b l e . 
I t n o t e s t h a t t h e e v i d e n c e suggests t h a t c l a i m a n t committed b o t h f r a u d and t h e f t 
p r i o r t o o r c o n c u r r e n t w i t h t h e eve n t s g i v i n g r i s e t o her w o r k e r s ' compensation 
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c l a i m s and t h a t t h e Referee's c r e d i b i l i t y f i n d i n g must t h e r e f o r e be r e v e r s e d . 
We d i s a g r e e . 

A l l e g a t i o n s o f f r a u d and t h e f t must be s u p p o r t e d by e v i d e n c e showing i n 
t e n t i o n a l m i s c o n d u c t . I t i s n o t n e c e s s a r i l y c l e a r t h a t t h e e v i d e n c e p r e s e n t e d 
i n t h i s case r i s e s t o t h a t l e v e l . I n a d d i t i o n , t h a t e v i d e n c e does n o t necessar
i l y d e t e r m i n e o u r f i n d i n g s on c r e d i b i l i t y . The ev i d e n c e i s weighed t o g e t h e r 
w i t h o t h e r e v i d e n c e , i n c l u d i n g c l a i m a n t ' s demeanor a t t h e t i m e o f h e a r i n g . I n 
w e i g h i n g a l l t h e e v i d e n c e , i n c l u d i n g t h e f a c t t h a t c l a i m a n t ' s d e s c r i p t i o n o f t h e 
i n c i d e n t s g i v i n g r i s e t o her i n j u r i e s was c o n f i r m e d by f e l l o w employees, and 
t h a t t h o s e employees observed p h y s i c a l s i g n s o f i n j u r y o r b e h a v i o r c o n s i s t e n t 
w i t h i n j u r y , t h e r e f e r e e c o n c l u d e d t h a t c l a i m a n t was a c r e d i b l e w i t n e s s . On t h e 
p r e s e n t r e c o r d , we a r e n o t co n v i n c e d t h a t t h e r e i s a p e r s u a s i v e r e a s o n t o r e 
v e r s e t h a t f i n d i n g . 

C o m p e n s a b i l i t y 

SAIF c h a l l e n g e s t h e r e f e r e e ' s d e t e r m i n a t i o n o f c o m p e n s a b i l i t y f o r 
c l a i m a n t ' s r i g h t a n k l e p a i n and low back i n j u r y , i n c l u d i n g a d i a g n o s e d low back 
s t r a i n and h e r n i a t e d lumbar d i s c s a t m u l t i p l e l e v e l s i n c l u d i n g L3-S1 (Ex. 6A) . 
We a f f i r m t h e f i n d i n g o f c o m p e n s a b i l i t y f o r r i g h t a n k l e p a i n and low back s t r a i n 
and m o d i f y on t h e f i n d i n g o f c o m p e n s a b i l i t y f o r c l a i m a n t ' s m u l t i p l e h e r n i a t e d 
d i s c s . 

R i g h t A n k l e 

C l a i m a n t ' s f a l l o f December 1989 was w i t n e s s e d , b o t h a u d i b l y and v i s u a l l y . 
The e f f e c t s o f t h a t f a l l , w hich i n c l u d e d s w e l l i n g o f t h e r i g h t a n k l e , were imme
d i a t e l y o b s e r v e d by c l a i m a n t ' s co-workers. The f o l l o w i n g day, she was seen by 
Dr. B e r n i e r , who a l s o observed s w e l l i n g . Under t h e s e c i r c u m s t a n c e s t h e q u e s t i o n 
o f c a u s a t i o n i s n o t a complex m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t t e s t i m o n y t o 
s u p p o r t c o m p e n s a b i l i t y . See U r i s v. Comp. Dept., 247 Or 420 ( 1 9 6 7 ) . I n a d d i 
t i o n , t h e s w e l l i n g observed by c l a i m a n t ' s co-workers and by Dr. B e r n i e r p r o v i d e s 
o b j e c t i v e e v i d e n c e o f i n j u r y s u f f i c i e n t t o meet t h e r e q u i r e m e n t s o f ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) . 

Low Back S t r a i n 

I n l i k e f a s h i o n , c l a i m a n t ' s f a l l o f J u l y 1990 was a l s o w i t n e s s e d and p r o 
duced immediate c o m p l a i n t s o f p a i n and p a i n b e h a v i o r s a s s o c i a t e d w i t h low back 
d i s c o m f o r t . W i t h i n c r e a s i n g symptoms, c l a i m a n t t o o k h e r s e l f t o an emergency 
room i n September 1990 where e x a m i n a t i o n demonstrated e v i d e n c e w h i c h s u p p o r t e d 
c l a i m a n t ' s c o n t i n u i n g c l a i m o f low back p a i n . Under t h e s e c i r c u m s t a n c e s , we 
f i n d t h e e v i d e n c e t o be s u f f i c i e n t t o s u p p o r t t h e c o m p e n s a b i l i t y o f t h e low back 
s t r a i n w h i c h was s u b s e q u e n t l y diagnosed by Dr. B e r s e l l i and d e n i e d by SAIF. See 
U r i s v. Comp. Dept., supra. 

H e r n i a t e d D i s c s 

We do n o t accep t t h a t t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s h e r n i a t e d d i s c s may 
be e s t a b l i s h e d w i t h o u t e x p e r t m e d i c a l t e s t i m o n y . See U r i s v. Comp. Dept., 
su p r a . T h i s i s a complex m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t t e s t i m o n y . The r e f 
e r e e e r r e d i n h i s c o n c l u s i o n t h a t s u f f i c i e n t e v i d e n c e o f c a u s a t i o n can be de
r i v e d f r o m s p e c u l a t i o n r e g a r d i n g t h e i n t e n t i o n o f t h e t r e a t i n g surgeon on r e 
q u e s t i n g a u t h o r i z a t i o n f o r s u r g e r y from a w o r k e r s ' compensation c a r r i e r . T h i s 
d e t e r m i n a t i o n , however, has l i t t l e e f f e c t on t h e p r e s e n t c l a i m . 

SAIF d e n i e d o n l y r i g h t a n k l e p a i n and low back s t r a i n . I t has f a i l e d t o 
ac c e p t o r deny t h e c l a i m f o r h e r n i a t e d d i s c s a t m u l t i p l e l e v e l s . C l a i m a n t 
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r e q u e s t e d h e r h e a r i n g f r o m t h e d e n i a l s f o r m a l l y e n t e r e d by SAIF and d i d n o t 
amend he r r e q u e s t f o r h e a r i n g t o i n c l u d e a de f a c t o d e n i a l o f h e r n i a t e d d i s c s . 
Though t h e r e . i s some ev i d e n c e i n t h e t r a n s c r i p t t h a t c l a i m a n t ' s a t t o r n e y may 
have i n t e n d e d t o do so, t h e Referee e x p r e s s l y sought c l a r i f i c a t i o n w h i c h con
f i r m e d t h a t c l a i m a n t opposed t h e d e n i a l s i s s u e d by SAIF on October 15, and 
December 3, 1990. SAIF r a i s e d no i s s u e s and d i d n o t seek t o e x t e n d any o f t h e 
d e n i a l s t o c o v e r c o n d i t i o n s n o t e x p r e s s l y i n c l u d e d . 

I n Johnson v. S p e c t r a P h y s i c s , 303 Or 49 ( 1 9 8 7 ) , t h e Supreme C o u r t h e l d 
t h a t " [ i ] f an i n s u r e r s p e c i f i c a l l y accepts i n w r i t i n g o n l y one o f s e v e r a l c o n d i 
t i o n s o r i n j u r i e s encompassed by a s i n g l e c l a i m , t h e i n s u r e r has n o t ' s p e c i f i 
c a l l y ' o r ' o f f i c i a l l y ' a c cepted t h e o t h e r c o n d i t i o n s a l l e g e d l y r e l a t e d t o t h e 
a c c e p t e d p a r t o f t h e c l a i m . " 303 Or @ 56. There i s no c o m p e l l i n g r e a s o n n o t t o 
a p p l y t h e same a n a l y s i s t o i n s u r e r d e n i a l s . Here, SAIF has f a i l e d t o p r o c e s s 
t h e c l a i m f o r h e r n i a t e d d i s c s . F u r t h e r , c l a i m a n t has n o t r e q u e s t e d a h e a r i n g 
f r o m SAIF's de f a c t o d e n i a l o f t h a t c o n d i t i o n . 

T h e r e f o r e , t h e Referee was n o t i n v e s t e d w i t h j u r i s d i c t i o n t o c o n s i d e r t h e 
c o m p e n s a b i l i t y o f t h e h e r n i a t e d d i s c s . That p o r t i o n o f h i s o r d e r w h i c h addres
sed t h a t c o n d i t i o n i s v a c a t e d . SAIF c o n t i n u e s t o have an o b l i g a t i o n t o p r o c e s s 
t h a t c l a i m p u r s u a n t t o ORS 656.262, and c l a i m a n t may choose t o a w a i t t h a t p r o 
c e s s i n g , o r r e q u e s t a h e a r i n g on SAIF's de f a c t o d e n i a l . I n t h e meantime, t h e 
o b l i g a t i o n t o pay i n t e r i m compensation and t o comply w i t h a l l o t h e r c l a i m s p r o 
c e s s i n g r e q u i r e m e n t s c o n t i n u e s t o r u n . 

Inasmuch as we a r e v a c a t i n g t h e p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t f o u n d 
c l a i m a n t ' s h e r n i a t e d d i s c s t o be compensable, we a l s o m o d i f y t h e Referee's 
assessed a t t o r n e y f e e award. A f t e r c o n s i d e r i n g t h e f a c t o r s i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r 
ney's s e r v i c e s a t h e a r i n g i n p r e v a i l i n g a g a i n s t SAIF's d e n i a l s o f t h e r i g h t 
a n k l e , knee and low back s t r a i n c o n d i t i o n s i s $1,400, p a y a b l e by SAIF. See 
ORS 6 5 6 . 3 8 6 ( 1 ) . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e i s s u e s (as r e p r e s e n t e d by t h e h e a r i n g r e c o r d ) , t h e com
p l e x i t y o f t h e i s s u e s , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e r i s k t h a t t h e 
a t t o r n e y ' s e f f o r t s may go uncompensated. 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y o f t h e r i g h t a n k l e , knee and low back s t r a i n c o n d i t i o n s i s 
$360, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m 
a n t ' s s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 23, 1991 i s a f f i r m e d i n p a r t , v a c a t e d i n 
p a r t , and m o d i f i e d i n p a r t . That p o r t i o n o f t h e o r d e r w h i c h f o u n d t h a t c l a i m 
a n t ' s h e r n i a t e d d i s c s a r e compensable i s v a c a t e d . The Referee's a t t o r n e y f e e 
award i s m o d i f i e d t o $1,400, payable by t h e SAIF C o r p o r a t i o n . The r e m a i n d e r o f 
t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e assessed f e e o f $360, payable by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
STEPHEN L. DOKEY, Claimant 

WCB Case No. 90-01839 
• ORDER ON REVIEW 

V i c t o r C a l z a r e t t a , C l a i m a n t A t t o r n e y 
C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Bethlahmy's o r d e r 
t h a t : ( 1 ) f o u n d t h a t c l a i m a n t ' s c l a i m had n o t been p r e m a t u r e l y c l o s e d ; and (2) 
awarded 20 p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y f o r a u r i n a r y 
i n c o n t i n e n c e c o n d i t i o n , whereas a D e t e r m i n a t i o n Order had awarded no d i s a b i l i t y 
i n a d d i t i o n t o c l a i m a n t ' s p r i o r award o f 55 p e r c e n t (176 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y f o r a low back c o n d i t i o n . I n h i s b r i e f , c l a i m a n t argues 
t h a t he i s e n t i t l e d t o an award o f scheduled permanent d i s a b i l i t y f o r l o s s o f 
use o r f u n c t i o n o f h i s l e g s . On r e v i e w , t h e i s s u e s a r e p r e m a t u r e c l o s u r e , and 
i f t h e c l a i m was n o t p r e m a t u r e l y c l o s e d , e x t e n t o f permanent d i s a b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g e x c e p t i o n 
and s u p p l e m e n t a t i o n . 

We do n o t adopt t h e n e x t - t o - l a s t f u l l sentence on page 2. 

On Oct o b e r 5, 1988, Dr. Melgard perf o r m e d a t w o - l e v e l d i s c e x c i s i o n a t L4-
5 and L5-S1. 

FINDING OF ULTIMATE FACT 

On Ja n u a r y 18, 1990, when c l a i m a n t ' s c l a i m was c l o s e d , t h e r e was a r e a s o n 
a b l e e x p e c t a t i o n o f improvement i n c l a i m a n t ' s c o n d i t i o n f r o m m e d i c a l t r e a t m e n t 
o r t h e passage o f t i m e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d e c i d e d t h a t t h e E v a l u a t i o n S e c t i o n p r o p e r l y d e t e r m i n e d c l a i m 
a n t t o be m e d i c a l l y s t a t i o n a r y as o f September 13, 1989 and a t t h e J a n u a r y 18, 
1990 c l a i m c l o s u r e , based on t h e Or t h o p a e d i c C o n s u l t a n t s ' September 13, 1989 
r e p o r t . C l a i m a n t contends t h a t t h e o p i n i o n s o f Dr. Mel g a r d , t r e a t i n g s u r g e o n , 
and Dr. Knox, t r e a t i n g n e u r o l o g i s t , e s t a b l i s h t h a t c l a i m a n t was n o t m e d i c a l l y 
s t a t i o n a r y when h i s c l a i m was c l o s e d . We agree. 

I t i s c l a i m a n t ' s burden t o prove t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d . 
B e r l i n e r v. Weyerhaeuser Corp.. 54 Or App 624 .(1981). The p r o p r i e t y o f t h e c l o 
s u r e t u r n s on whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e Jan
u a r y 18, 1990 D e t e r m i n a t i o n Order c o n s i d e r i n g c l a i m a n t ' s c o n d i t i o n a t t h e t i m e 
o f c l o s u r e and n o t o f subsequent developments. See ORS 6 5 6 . 2 6 8 ( 1 ) ; S u l l i v a n v. 
Argonaut I n s . Co., 73 Or App 694 (1 9 8 5 ) ; A l v a r e z v. GAB Business S e r v i c e s , 72 
Or App 524 ( 1 9 8 5 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r m a t e r i a l im
provement would r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t o r t h e passage o f 
t i m e . ORS 656. 0 0 5 ( 1 7 ) . The i s s u e o f c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s i s 
p r i m a r i l y a m e d i c a l q u e s t i o n t o be de c i d e d based on competent m e d i c a l e v i d e n c e . 
Harmon v. SAIF, 54 Or App 121, 12 5 ( 1 9 8 1 ) ; A u s t i n v. SAIF, 48 Or App 7, 12 
( 1 9 8 0 ) . We g e n e r a l l y d e f e r t o t h e o p i n i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
a bsent p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, 64 o r App 810 
( 1 9 8 3 ) . I n t h i s case, we f i n d no such reasons. 
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Dr. Knox, c l a i m a n t ' s t r e a t i n g p h y s i c i a n s i n c e F e b r u a r y 1988, r e f e r r e d 
c l a i m a n t t o Dr. M e l g a r d c o n c e r n i n g c l a i m a n t ' s compensable low back c o n d i t i o n . 
On O c t o b e r 5, 1988, Dr. Melgard performed a t w o - l e v e l d i s c e x c i s i o n a t L4-5 and 
L5-S1. On March 13, 1989, Melgard p r e d i c t e d t h a t i t would be "18 months b e f o r e 
we w i l l see how much r e t u r n [ c l a i m a n t ] w i l l g e t [ f r o m h i s s u r g e r y ] . " (Ex. 5A) . 
M e l g a r d a l s o r e p o r t e d " p r e t t y good p r o g r e s s " a t t h a t t i m e and p l a n n e d t o reexam
i n e c l a i m a n t i n s i x months, n o t i n g t h a t Dr. Knox would f o l l o w c l a i m a n t i n t h e 
meantime. ( I d . ) On September 12, 1989, Melgard o p i n e d , " I t h i n k we w i l l j u s t 
have t o watch him and see how he does. He i s n ' t ready t o go back t o d r i v i n g 
t r u c k as y e t . " (Ex. 6 ) . 

On September 13, 1989, t h e O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t and 
o p i n e d t h a t n e u r o l o g i c a l f i n d i n g s were not i n c o n s i s t e n t w i t h c l a i m a n t ' s symp
toms. (Ex. 8 ) . I n an October 30, 1989 l e t t e r , Dr. Donahoo, o f t h e O r t h o p a e d i c 
C o n s u l t a n t s , s t a t e d t h a t he c o n s i d e r e d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y " a t 
t h i s t i m e . " (Ex. 8-1). I n a May 4, 1990 l e t t e r , Donahoo s t a t e d t h a t he meant 
t o say t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f t h e September e x a m i n a t i o n . 
(Ex. 1 6 ) . 

F o l l o w i n g c l a i m a n t ' s October 1988 low back s u r g e r y , Dr. Knox examined 
c l a i m a n t p e r i o d i c a l l y and p e r f o r m e d numerous n e u r o l o g i c a l t e s t s . Knox d i d n o t 
p r e d i c t t h a t c l a i m a n t ' s c o n d i t i o n would o r would not improve. (See Ex. 1 7 ) . 
However, when asked whether he agreed w i t h t h e O r t h o p a e d i c C o n s u l t a n t s ' Septem
ber 13, 1989 r e p o r t , Knox checked-the-box i n d i c a t i n g t h a t he d i d n o t concur w i t h 
t h e C o n s u l t a n t s . Knox e x p l a i n e d b r i e f l y t h a t he found t h e i n d e p e n d e n t examin
e r s ' f i n d i n g s and c o n c l u s i o n t o be " a t v a r i a n c e w i t h numerous n e u r o l o g i c a l 
e x a m i n a t i o n s . " (Ex. 1 0 ) . 

As we have n o t e d , c l a i m a n t ' s t r e a t i n g surgeon, Dr. M e l g a r d , p r e d i c t e d , i n 
A p r i l , 1989, t h a t 18 months' t i m e would be necessary t o o bserve c l a i m a n t ' s 
p r o g r e s s f o l l o w i n g h i s s u r g e r y . Only 10 months had passed when t h e c l a i m was 
c l o s e d . Moreover, on September 12, 1989, t h e day b e f o r e t h e C o n s u l t a n t s ' 
" c l o s i n g e x a m i n a t i o n , " Melgard o p i n e d t h a t c l a i m a n t was n o t v e t r e a d y t o r e t u r n 
t o t r u c k d r i v i n g . I n our view, t h e l a t t e r comments i n d i c a t e t h a t M e l g a r d ex
p e c t e d c l a i m a n t ' s back c o n d i t i o n t o c o n t i n u e i m p r o v i n g , as p r e v i o u s l y p r e d i c t e d . 
C o n s i d e r i n g Melgard's advantageous p o s i t i o n as t r e a t i n g surgeon, p a r t i c u l a r l y 
h i s " f i r s t - h a n d exposure t o and knowledge o f c l a i m a n t ' s c o n d i t i o n , " we g i v e h i s 
o p i n i o n g r e a t w e i g h t . See Argonaut I n s u r a n c e Company v. Mageske, 93 Or App 698, 
702 ( 1 9 8 8 ) . Under t h e s e c i r c u m s t a n c e s , we a l s o f i n d Melgard's s t a t e d e x p e c t a 
t i o n s t o be r e a s o n a b l e . T h e r e f o r e , t h e c l a i m was p r e m a t u r e l y c l o s e d . 

Because we have found t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d , we do n o t 
r e a c h t h e i s s u e o f t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 25, 1991 i s r e v e r s e d . The c l a i m 
c l o s u r e o r d e r i s s e t a s i d e as premature. The c l a i m i s remanded t o t h e SAIF 
C o r p o r a t i o n f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o 
exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
JERRY G. FOSTER, Claimant 

WCB Case No. 90-19749 & 91-01052 
ORDER ON REVIEW 

P h i l l i p Garrow, Claimant A t t o r n e y 
M i c h a e l O. W h i t t y ( S a i f ) , Defense A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Brazeau and Hooton. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee P e t e r s o n ' s o r d e r t h a t : 
(1) s e t a s i d e i t s r e s p o n s i b i l i t y d e n i a l f o r c l a i m a n t ' s c u r r e n t low back c o n d i 
t i o n ; and (2) u p h e l d L i b e r t y Northwest's r e s p o n s i b i l i t y d e n i a l f o r t h e same con
d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , w i t h t h e e x c e p t i o n o f t h e second 
se n t e n c e o f t h e l a s t p a r a g r a p h . 

CONCLUSIONS OF LAW AND OPINION 

The q u e s t i o n p r e s e n t e d i s which o f two s u c c e s s i v e c a r r i e r s , SAIF o r L i b 
e r t y , i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . SAIF ac k n o w l 
edges t h a t c l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n Oct o b e r 1989 
w h i l e w o r k i n g f o r i t s i n s u r e d . I t contends, however, t h a t c l a i m a n t s u f f e r e d a 
new i n j u r y i n J u l y 1990 w h i l e w o r k i n g f o r L i b e r t y ' s i n s u r e d and t h a t , conse
q u e n t l y , a l l compensable m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g c l a i m a n t ' s 
low back c o n d i t i o n s h o u l d be processed as a new i n j u r y c l a i m by L i b e r t y . We 
agree. 

ORS 656.308 p r o v i d e s , i n p a r t : 

"When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e 
employer s h a l l remain r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n u n l e s s 
t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same 
c o n d i t i o n . " 

Thus, i n o r d e r t o s h i f t r e s p o n s i b i l i t y , e i t h e r c l a i m a n t o r SAIF must 
e s t a b l i s h t h a t c l a i m a n t s u f f e r e d a new, i n d e p e n d e n t l y compensable i n j u r y w h i l e 
w o r k i n g w i t h L i b e r t y ' s i n s u r e d . See R i c a r d o Vasguez, 43 Van N a t t a 1678 ( 1 9 9 1 ) . 
A new compensable i n j u r y i s e s t a b l i s h e d w i t h p r o o f t h a t c l a i m a n t ' s subsequent 
work exposure was a m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need f o r t r e a t 
ment. R o s a l i e S. Drews, 44 Van N a t t a 36 (1992). We f i n d t h a t t h e c a u s a t i o n o f 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t 
we cannot d e c i d e i t w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation Department, 
247 Or 420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

Two e x p e r t o p i n i o n s on m e d i c a l c a u s a t i o n were i n t r o d u c e d i n t h i s m a t t e r . 
Dr. Campbell, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r s i n c e J u l y 1990, o p i n e d t h a t 
c l a i m a n t ' s October 1989 i n j u r y had r e s o l v e d and t h a t c l a i m a n t had s u s t a i n e d a 
new i n j u r y w i t h L i b e r t y ' s i n s u r e d . Dr. F i t z p a t r i c k , who t r e a t e d c l a i m a n t on one 
o c c a s i o n i n June 1991, expressed t h e o p i n i o n t h a t t h e October 1989 i n j u r y w i t h 
SAIF's i n s u r e d remained t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t low 
back p r o b l e m s . 

The R e f e r e e d i s c r e d i t e d t h e o p i n i o n o f Campbell because c l a i m a n t t e s t i f i e d 
t h a t h i s 1989 i n j u r y never r e s o l v e d and t h a t he c o n t i n u e d t o s u f f e r low back 
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symptoms. We n o t e t h a t c l a i m a n t t e s t i f i e d t h a t , a f t e r January 1990, h i s back 
remained somewhat " t i g h t . " N o netheless, such minor symptoms do n o t , i n our 
v i e w , i n v a l i d a t e Campbell's o p i n i o n t h a t c l a i m a n t ' s 1989 back i n j u r y had r e 
s o l v e d , e s p e c i a l l y g i v e n c l a i m a n t ' s o t h e r t e s t i m o n y t h a t , a f t e r J a n u a r y 1990, he 
had no p a i n i n h i s low back, l e g , h i p o r r i g h t b u t t o c k , and t h a t he had sought 
no a d d i t i o n a l t r e a t m e n t u n t i l a f t e r h i s J u l y 1990 i n j u r y w i t h L i b e r t y ' s i n s u r e d . 
We f i n d h i s m e d i c a l o p i n i o n s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t s u s t a i n e d a 
new compensable i n j u r y w i t h L i b e r t y ' s i n s u r e d . 

I n r e a c h i n g o ur d e c i s i o n , we a r e n o t persuaded by F i t z p a t r i c k ' s o p i n i o n . 
W h i l e he o p i n e d t h a t t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n was t h e 1989 i n j u r y , he d i d n o t address t h e q u e s t i o n a t i s s u e h e r e , 
i . e . , w h e t h e r c l a i m a n t ' s subsequent work exposure w i t h L i b e r t y ' s i n s u r e d was a 
m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need f o r t r e a t m e n t . R o s a l i e S. 
Drews, s u p r a . Moreover, as note d by SAIF, he d i d n o t examine c l a i m a n t u n t i l 
June 13, 1991, a l m o s t a year a f t e r c l a i m a n t was m e d i c a l l y s t a t i o n a r y f r o m h i s 
i n j u r y , and d i d n o t have t h e b e n e f i t o f examining c l a i m a n t contemporaneously t o 
t h e i n j u r y . A c c o r d i n g l y , we g i v e h i s o p i n i o n l i t t l e w e i g h t . Somers v. SAIF, 
77 Or App 259 ( 1 9 8 6 ) . 

I n s h o r t , we conclu d e t h a t SAIF has c a r r i e d i t s burden o f e s t a b l i s h i n g 
t h a t c l a i m a n t e x p e r i e n c e d a new compensable i n j u r y w h i l e w o r k i n g f o r L i b e r t y ' s 
i n s u r e d . A c c o r d i n g l y , L i b e r t y i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 26, 1991 i s r e v e r s e d . The SAIF Corpo
r a t i o n ' s r e s p o n s i b i l i t y d e n i a l f o r c l a i m a n t ' s c u r r e n t low back c o n d i t i o n i s r e 
i n s t a t e d and u p h e l d . The L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s r e s p o n s i b i l 
i t y d e n i a l f o r t h e same c o n d i t i o n i s s e t a s i d e , and t h e c l a i m i s remanded f o r 
f u r t h e r p r o c e s s i n g . The Referee's $2,500 assessed a t t o r n e y f e e s h a l l be p a i d by 
L i b e r t y ; r a t h e r t h a n SAIF. 

June 1 1 , 1992 C i t e as 44 Van N a t t a 1143 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ANNA L. HARRIES, Claimant 
WCB Case No. 91-08398 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 

Jerome P. L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Brazeau and K i n s l e y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e P e t e r s o n ' s 
o r d e r w h i c h d i r e c t e d i t t o pay c l a i m a n t ' s scheduled permanent d i s a b i l i t y award 
a t t h e r a t e o f $305 p e r degree. On r e v i e w , t h e i s s u e i s t h e r a t e o f s c h e d u l e d 
permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . The Jan u a r y 30, 1990 N o t i c e o f Cl o s u r e awarded a s p e c i f i c d o l l a r amount 
w h i c h c o r r e s p o n d e d t o a r a t e o f $145 per degree. The N o t i c e o f C l o s u r e a l s o 
d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f August 14, 1989. C l a i m a n t d i d n o t 
s t i p u l a t e t o any amount o r r a t e o f scheduled permanent d i s a b i l i t y i n t h e Septem
b e r 13, 1990 S t i p u l a t i o n . 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e o r d e r e d SAIF t o pay c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y 
award a t t h e r a t e o f $305 per degree. Because o n l y a p o r t i o n o f c l a i m a n t ' s 
t o t a l award s h o u l d be p a i d a t t h e r a t e o f $305, we m o d i f y . 

I n A l a n G. H e r r o n , 43 Van N a t t a 267, on re c o n 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e Oregon Laws 1990, Chapter 2, s e c t i o n 7 amendment t o ORS 
65 6 . 2 1 4 ( 2 ) , w h i c h i n c r e a s e d t h e v a l u e per degree o f schedul e d permanent d i s a b i l 
i t y t o $305, a p p l i e d t o a l l awards o f scheduled d i s a b i l i t y made on o r a f t e r May 
7, 1990, r e g a r d l e s s o f t h e d a t e o f i n j u r y . 

Here, c l a i m a n t was awarded 4 p e r c e n t scheduled d i s a b i l i t y by a N o t i c e o f 
C l o s u r e on Jan u a r y 30, 1990. Because t h a t award was made b e f o r e May 7, 1990, i t 
must be p a i d a t t h e r a t e o f $145 per degree, i n accordance w i t h f o r m e r ORS 
65 6 . 2 1 4 ( 2 ) . See Dav i d D. K e r r , 43 Van N a t t a 2781 ( 1 9 9 1 ) . However, because a 
p r i o r r e f e r e e approved an a d d i t i o n a l 5 p e r c e n t scheduled permanent d i s a b i l i t y by 
t h e September. 13, 1990 S t i p u l a t i o n and t h i s was a f t e r May 7, 1990, and because 
c l a i m a n t d i d n o t s t i p u l a t e t o any amount o r r a t e o f schedul e d permanent d i s a b i l 
i t y , t h a t i n c r e a s e d award must be p a i d a t t h e r a t e o f $305 p e r degree. A l a n G. 
He r r o n , s u p r a ; D a v i d D. K e r r , supra; Henry K. Schwane, 44 Van N a t t a 679 ( 1 9 9 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 14, 1991 i s m o d i f i e d . The SAIF Corpora
t i o n s h a l l pay c l a i m a n t 4 p e r c e n t (7.68 degrees) sche d u l e d permanent d i s a b i l i t y , 
as awarded by N o t i c e o f C l o s u r e on January 30, 1990, a t t h e r a t e o f $145 p e r de
gr e e , and pay 5 p e r c e n t (9.6 degrees) scheduled permanent d i s a b i l i t y , as awarded 
by S t i p u l a t i o n on September 13, 1990, a t t h e r a t e o f $305 p e r degree. C l a i m a n t ' s 
a t t o r n e y f e e s h a l l be a d j u s t e d a c c o r d i n g l y . 

June 1 1 , 1992 C i t e as 44 Van N a t t a 1144 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ERNESTO MAGANA, Claimant 
WCB Case No. 88-10463 

ORDER ON REMAND 
Ronald A. Fontana, Cl a i m a n t A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Ap p e a l s . 
Maqana v. Wil b a n k s I n t e r n a t i o n a l , 112 Or App 134 ( 1 9 9 1 ) . The c o u r t r e v e r s e d our 
p r i o r o r d e r i n E r n e s t o Maqana, 43 Van N a t t a 272 ( 1 9 9 1 ) , t h a t u p h e l d an occupa
t i o n a l d i s e a s e d e n i a l o f a k i d n e y c o n d i t i o n . I n a f f i r m i n g and a d o p t i n g a Ref
e r e e ' s o r d e r u p h o l d i n g t h e d e n i a l , we f u r t h e r s t a t e d t h a t " [ b ] e c a u s e c l a i m a n t 
has n o t e l i m i n a t e d a l l o t h e r e x p l a n a t i o n s , we conclude t h a t c l a i m a n t has f a i l e d 
t o e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e c l a i m . " C i t i n g ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) , and SAIF v. S c o t t , 111 Or App 99, 101 ( 1 9 9 2 ) , t h e c o u r t reasoned 
t h a t c l a i m a n t must e s t a b l i s h t h a t h i s work exposure t o c h e m i c a l s was t h e m a j o r 
c o n t r i b u t i n g cause o f h i s t i m e l o s s o r need f o r m e d i c a l s e r v i c e s . C o n c l u d i n g 
t h a t c o n f l i c t i n g i n f e r e n c e s arose from our o r d e r r e g a r d i n g t h e i s s u e o f causa
t i o n , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 

A f t e r c o n d u c t i n g our r e c o n s i d e r a t i o n o f t h i s case, we adhere t o t h e r e a 
s o n i n g and c o n c l u s i o n s c o n t a i n e d i n our p r i o r o r d e r w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n and m o d i f i c a t i o n . 
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As h e l d by t h e c o u r t , c l a i m a n t need n o t e l i m i n a t e a l l o t h e r p o s s i b l e ex
p l a n a t i o n s o f c a u s a t i o n t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s o c c u p a t i o n a l d i s 
ease c l a i m . Maqana v. Wilbanks I n t e r n a t i o n a l , s upra, a t page 136. I n s t e a d , he 
must p r o v e t h a t h i s work exposure t o chemicals was t h e major c o n t r i b u t i n g cause 
o f h i s d i s a b i l i t y and/or need f o r m e d i c a l s e r v i c e s . D e t h l e f s v. H y s t e r Co., 295 
Or 298, 310 ( 1 9 8 3 ) ; SAIF v. S c o t t , supra. 

I n l i g h t o f t h e c o u r t ' s h o l d i n g , we do n o t r e p u b l i s h t h a t p o r t i o n o f our 
d e c i s i o n w h i c h reasoned t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m was n o t com
p e n s a b l e because he had n o t e l i m i n a t e d a l l o t h e r e x p l a n a t i o n s f o r t h e cause o f 
h i s c o n d i t i o n . N o t w i t h s t a n d i n g t h i s a l t e r a t i o n o f our p r i o r r e a s o n i n g , we r e 
main unpersuaded by t h e m e d i c a l evidence t h a t c l a i m a n t ' s work exposure t o chemi
c a l s was t h e major c o n t r i b u t i n g cause o f h i s k i d n e y c o n d i t i o n . Inasmuch as 
c l a i m a n t must s a t i s f y such a s t a n d a r d o f p r o o f t o e s t a b l i s h t h e c o m p e n s a b i l i t y 
o f h i s o c c u p a t i o n a l d i s e a s e c l a i m , we c o n t i n u e t o agree w i t h t h e R e f e r e e t h a t 
t h e s e l f - i n s u r e d employer's d e n i a l must be up h e l d . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented and m o d i f i e d h e r e i n , we 
a f f i r m t h e Refe r e e ' s o r d e r d a t e d February 1, 1990. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LARRY K. MELTON, Claimant 

And, I n t h e M a t t e r o f t h e Complying S t a t u s o f 
FOWLER LOGGING, Employer 

WCB Case Nos. 91-00617, 90-19904 & 90-22604 
ORDER ON REVIEW 

Westmoreland & Shebley, Claimant A t t o r n e y s 
Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

P h i l l i p s , e t a l . , A t t o r n e y s 

Reviewed by Board Members Brazeau and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Neal's o r d e r t h a t up
h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f t h e noncomplying employer, o f 
c l a i m a n t ' s low back i n j u r y c l a i m . SAIF c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f t h e o r d e r t h a t awarded a d d i t i o n a l i n t e r i m compensation and a p e n a l t y f o r an 
a l l e g e d l y u n r e a s o n a b l e r e f u s a l t o pay compensation. On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y , i n t e r i m compensation, and p e n a l t i e s . We a f f i r m i n p a r t and r e 
v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g c o r r e c t i o n . 
C l a i m a n t worked on J u l y 16 and J u l y 17, 1990. (Ex. 2 4 - 4 ) . 

CONCLUSIONS OF LAW AND OPINION 
Compen s ab i 1 i t y 

We adopt t h a t p o r t i o n o f t h e Referee's o r d e r p e r t a i n i n g t o c o m p e n s a b i l i t y 
o f c l a i m a n t ' s low back i n j u r y c l a i m . 

I n t e r i m Compensation 

SAIF p a i d c l a i m a n t i n t e r i m compensation from January 24, 1991 t h r o u g h 
F e b r u a r y 20, 1991, t h e d a t e o f c l a i m d e n i a l . The Referee fo u n d t h a t c l a i m a n t 
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was e n t i t l e d t o a d d i t i o n a l i n t e r i m t i m e l o s s b e n e f i t s f r o m November 19, 1990, 
t h e d a t e c l a i m a n t ' s t r e a t i n g p h y s i c i a n a u t h o r i z e d t i m e l o s s , t h r o u g h J a n u a r y 23, 
1991. 

" I n t e r i m compensation" i s temporary d i s a b i l i t y payments made between t h e 
employer's n o t i c e o f t h e i n j u r y and t h e acceptance o r d e n i a l o f t h e c l a i m . Bono 
v. SAIF, 298 Or 405, 407 n. 1 (1984). A c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m com
p e n s a t i o n i s t r i g g e r e d by t h e c a r r i e r ' s n o t i c e o r knowledge o f t h e c l a i m . See 
ORS 6 5 6 . 2 6 2 ( 4 ) ( a ) ; Stone v. SAIF, 57 Or App 808, 812 ( 1 9 8 2 ) . When t h e employer 
i s n o n c o m p l y i n g , t h e f i r s t payment must be made w i t h i n 14 days o f t h e c l a i m ' s 
r e f e r r a l t o SAIF by t h e d i r e c t o r . ORS 656.054(1); Joseph E. Dabacon, 43 Van 
N a t t a 1962, 1963 ( 1 9 9 1 ) . 

A l t h o u g h a c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation w h e t h e r o r n o t h i s 
o r h e r c l a i m e v e n t u a l l y i s proved compensable, t h e r e i s no d u t y t o pay such com
p e n s a t i o n i f t h e w o r k e r has n o t l e f t work p u r s u a n t t o ORS 6 5 6 . 2 1 0 ( 3 ) . See Bono 
v. SAIF, s u p r a , 298 Or a t 408, 410. F u r t h e r m o r e , a c l a i m a n t who i s absent f r o m 
work f o r reasons u n r e l a t e d t o t h e i n j u r y i s n o t e n t i t l e d t o i n t e r i m compensa
t i o n . N i x v. SAIF, 80 Or App 656, 659 ( 1 9 8 6 ) . 

Here, because c l a i m a n t worked f o r a noncomplying employer, t h e d i r e c t o r 
r e f e r r e d h i s c l a i m t o SAIF f o r p r o c e s s i n g on November 30, 1990. SAIF i n v e s t i 
g a t e d w h e t h e r c l a i m a n t was absent from work due t o an i n j u r y by i n q u i r i n g o f Dr. 
H e r b e r t , c l a i m a n t ' s f o r m e r t r e a t i n g p h y s i c i a n , and Dr. Nash, c l a i m a n t ' s c u r r e n t 
t r e a t i n g p h y s i c i a n , whether t i m e l o s s had been a u t h o r i z e d . (Ex. 3 1 - 1 ) . SAIF 
was a d v i s e d by b o t h o f f i c e s t h a t no t i m e l o s s was i n d i c a t e d . (.Id. a t 1-2). I t 
was n o t u n t i l J a n uary 24, 1991 t h a t SAIF was a d v i s e d by Dr. Nash t h a t c l a i m a n t 
"has been u n a b l e t o be p r o d u c t i v e l y employed s i n c e my i n i t i a l e x a m i n a t i o n o f 
November 19, 1990." (Ex. 2 1 - 2 ) . 

From t h e a f o r e m e n t i o n e d e v i d e n c e , we conclude t h a t SAIF's o b l i g a t i o n t o 
pay c l a i m a n t i n t e r i m compensation d i d n o t a r i s e u n t i l i t r e c e i v e d Dr. Nash's r e 
p o r t . F u r t h e r m o r e , a l t h o u g h Dr. Nash a u t h o r i z e d t i m e l o s s r e t r o a c t i v e l y t o 
November 19, 1990, we c o n c l u d e t h a t SAIF p r o p e r l y p a i d c l a i m a n t i n t e r i m compen
s a t i o n f r o m January 24, 1991 u n t i l c l a i m d e n i a l on F e b r u a r y 20, 1991. 

I n d e t e r m i n i n g t h e t i m e f o r payment o f compensation, t h e s t a t u t e s and t h e 
a d m i n i s t r a t i v e r u l e s emphasize n o t i c e t o t h e c a r r i e r . For i n s t a n c e , ORS 
6 5 6 . 2 6 2 ( 4 ) ( a ) p r o v i d e s t h a t t h e " f i r s t i n s t a l l m e n t o f compensation s h a l l be p a i d 
no l a t e r t h a n t h e 1 4 t h day a f t e r t h e s u b j e c t employer has n o t i c e o r knowledge o f 
t h e c l a i m . " OAR 436-60-150(4) p r o v i d e s t h a t t i m e l y payment o f t e m p o r a r y d i s 
a b i l i t y b e n e f i t s means payment no l a t e r t h a n t h e 1 4 t h day a f t e r t h e employer's 
" n o t i c e o r knowledge o f t h e c l a i m i f temporary d i s a b i l i t y i s immediate," o r 
" n o t i c e o r knowledge o f t e m p o r a r y d i s a b i l i t y r e l a t e d t o b u t subsequent t o t h e 
i n j u r y . " 

Because n o t i c e o r knowledge by t h e c a r r i e r i s t h e t r i g g e r f o r payment o f 
compensation, a c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m compensation b e g i n s on t h a t 
d a t e even i f c l a i m a n t can prove t h a t he l e f t work due t o h i s i n j u r y p r i o r t o t h e 
d a t e o f c l a i m n o t i c e . See e.g., Spivev v. SAIF, 79 Or App 568, 570-71 ( 1 9 8 6 ) ; 
Sandra L. Berkey, 41 Van N a t t a 944 ( 1 9 8 9 ) . 

G i v e n t h e above a n a l y s i s , we conclude t h a t t h e c a r r i e r ' s n o t i c e o f c l a i m 
a n t ' s i n a b i l i t y t o work due t o an i n j u r y , r a t h e r t h a n t h e d a t e o f d i s a b i l i t y , 
t r i g g e r s c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m compensation. Here, SAIF r e c e i v e d 
such n o t i c e on January 24, 1991, when i t r e c e i v e d Dr. Nash's r e p o r t . We t h e r e 
f o r e f i n d t h a t SAIF p r o p e r l y p a i d c l a i m a n t i n t e r i m compensation f o r t h e p e r i o d 
o f J a n u a r y 24, 1991 t h r o u g h February 20, 1991. 
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I n l i g h t o f t h i s c o n c l u s i o n , we f u r t h e r h o l d t h a t SAIF's c l a i m p r o c e s s i n g 
was n o t u n r e a s o n a b l e . Consequently, we r e v e r s e t h a t p o r t i o n o f t h e o r d e r w h i c h 
assessed a p e n a l t y a g a i n s t SAIF f o r f a i l i n g t o pay i n t e r i m compensation p r i o r t o 
Jan u a r y 24, 1991. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 22, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n o f t h e o r d e r r e q u i r i n g t h e SAIF C o r p o r a t i o n t o pay c l a i m a n t 
a d d i t i o n a l i n t e r i m compensation f o r t h e p e r i o d o f November 19, 1990 t h r o u g h Jan
u a r y 23, 1991, p l u s a p e n a l t y o f 25 p e r c e n t o f t h e a d d i t i o n a l i n t e r i m compensa
t i o n award, i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 

June 1 1 , 1992 C i t e as 44 Van N a t t a 1147 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GERALD D. SPENCER, Claimant 

Own M o t i o n No. 66-0226M 
SECOND OWN MOTION ORDER ON RECONSIDERATION 

Malagon, e t a l . , Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our Februa r y 19, 1992 Own M o t i o n 
Order on R e c o n s i d e r a t i o n i n t h e above-captioned case. I n o r d e r t o a l l o w s u f f i 
c i e n t t i m e t o c o n s i d e r t h e m o t i o n f o r r e c o n s i d e r a t i o n , we abate d o u r p r i o r o r d e r 
on March 17, 1992. 

Cl a i m a n t s u b m i t s new evidence c o n s i s t i n g o f a l e t t e r d a t e d March 11 , 1992 
fr o m Dr. Conner, M.D. which s t a t e s t h a t c l a i m a n t ' s h o s p i t a l i z a t i o n on December 
5, 1990 was due t o a c e l l u l i t i s i n t h e area o f t h e a n e s t h e t i c p a r t o f t h e r i g h t 
l e g i n j u r e d i n t h e a c c i d e n t o f 1963. Dr. Conner o p i n e s t h a t t h e s c a r r i n g and 
compromise o f b l o o d s u p p l y p l u s t h e a n e s t h e s i a i n t h i s area made t h e i n f e c t i o n 
p o s s i b l e t h a t e v e n t u a l l y r e q u i r e d t h e h o s p i t a l i z a t i o n . T h e r e f o r e we f i n d t h a t 
c l a i m a n t ' s h o s p i t a l i z a t i o n o f December 5, 1990 was due t o a c e l l u l i t i s c o n d i t i o n 
r e l a t e d t o h i s 1963 i n j u r y . 

A c c o r d i n g l y , t h e m e d i c a l t r e a t m e n t and h o s p i t a l i z a t i o n f o r t r e a t m e n t o f 
c h r o n i c c e l l u l i t i s a r e re a s o n a b l e and necessary and c u r a t i v e f o r t h e compensable 
1963 i n j u r y . T h e r e f o r e , we conclude t h a t c l a i m a n t ' s c l a i m s h o u l d be reopened t o 
p r o v i d e t h o s e m e d i c a l s e r v i c e s . See OAR 438-12-037(1)(a) A c c o r d i n g l y , c l a i m 
a n t ' s c l a i m i s reopened f o r t h e p r o v i s i o n o f m e d i c a l s e r v i c e s and s u p p l i e s 
r e l a t e d t o h i s c e l l u l i t i s c o n d i t i o n o f t h e r i g h t l e g and r e l a t e d s e r v i c e s . 

I n a d d i t i o n , we d e t e r m i n e d i n our p r i o r February 19, 1992 o r d e r t h a t 
c l a i m a n t had n o t v o l u n t a r i l y removed h i m s e l f from t h e work f o r c e . T h e r e f o r e , 
SAIF i s a u t h o r i z e d t o b e g i n t h e payment o f temporary t o t a l d i s a b i l i t y compensa
t i o n b e g i n n i n g December 5, 1990, t h e d a t e he was h o s p i t a l i z e d . When c l a i m a n t i s 
m e d i c a l l y s t a t i o n a r y , SAIF s h a l l c l o s e t h e c l a i m p u r s u a n t t o OAR 438-12-055. 

F i n a l l y , c l a i m a n t ' s a t t o r n e y i s a l l o w e d an approved f e e i n t h e amount o f 
25 p e r c e n t o f t h e i n c r e a s e d temporary d i s a b i l i t y compensation awarded under t h i s 
o r d e r , n o t t o exceed $1,050, payable by SAIF d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 
See OAR 438-15-010(4); 438-15-080. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BRIAN XICHENOR (Deceased), Claimant 

WCB Case No. 89-21502 
ORDER ON REVIEW 

A l l e n T. Murphy, J r . , Claimant A t t o r n e y 
C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Brazeau and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee P e t e r s o n ' s o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r l u n g c a n c e r . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , who i s now deceased, worked as a l i t h o g r a p h e r f r o m 1948 u n t i l 
r e t i r i n g i n 1976. (Ex. 9B-3). He began w o r k i n g f o r SAIF's i n s u r e d i n 1953. 
(Ex. 23A-1). He was h i r e d as a journeyman s t r i p p e r and worked i n t h a t p o s i t i o n 
u n t i l 1973. A f t e r t h a t d a t e , he worked i n q u a l i t y c o n t r o l u n t i l r e t i r i n g . (Ex. 
33-10, 1 1 ) . 

As a journeyman s t r i p p e r , c l a i m a n t p o s i t i o n e d f i l m n e g a t i v e s i n p r e p a r a 
t i o n f o r p l a t e m a k i n g . ( I d . a t 1 0 ) . T h i s process d i d n o t i n v o l v e d i r e c t c o n t a c t 
w i t h c h e m i c a l s . ( T r . 4 4 ) . Pl a t e m a k i n g i n v o l v e d c o a t i n g w i t h a l i g h t - s e n s i t i v e 
s o l u t i o n . The p l a t e and f i l m n e g a t i v e s were t h e n exposed t o h i g h - i n t e n s i t y 
l i g h t and d e v e l o p e d under w a t e r . ( I d . ) P r i o r t o 1960, t h e s o l u t i o n was manu
a l l y w i p e d on t h e p l a t e s . T h e r e a f t e r , t h e p l a t e s a r r i v e d p r e - c o a t e d . ( I d . a t 
1 1 ) . W h i l e w o r k i n g i n q u a l i t y c o n t r o l , c l a i m a n t examined t h e f i n i s h e d p l a t e s 
f o r e r r o r s . ( I d . ) 

I n March 1989, c l a i m a n t was t r e a t e d f o r s h o r t n e s s o f b r e a t h and c o u g h i n g . 
(Ex. 5 - 1 ) . He was a d m i t t e d i n t o t h e h o s p i t a l on A p r i l 12, 1989. A bronchoscopy 
was performed', c o n f i r m i n g adenocarcinoma o f t h e l u n g . (Ex. 2 2 ) . A f t e r b e i n g 
d i s c h a r g e d , c l a i m a n t was a g a i n a d m i t t e d i n t o t h e h o s p i t a l on A p r i l 29, 1989. 
(Ex. 1 3 ) . On May 4, 1989, he d i e d from r e s p i r a t o r y a r r e s t secondary t o adeno
carcinoma o f t h e l u n g . (Ex. 2 2 ) . No autopsy was p e r f o r m e d . 

C l a i m a n t ' s h o b b i e s i n c l u d e d p a i n t i n g w i t h a c r y l i c w a t e r c o l o r s . (Ex. 23A-
2 ) . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t ' s widow seeks b e n e f i t s f o r her husband's d e a t h due t o l u n g can
c e r . See f o r m e r ORS 656.204. Because she a s s e r t s t h a t c l a i m a n t d e v e l o p e d l u n g 
cancer f r o m exposure t o chromates i n h i s j o b as a l i t h o g r a p h e r , she must p r o v e a 
c l a i m ^ f o r o c c u p a t i o n a l d i s e a s e under former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . The R e f e r e e 
f o u n d t h a t c l a i m a n t ' s l u n g cancer was caused by exposure t o chromates w h i l e he 
worked as a l i t h o g r a p h e r f o r SAIF's i n s u r e d . SAIF a s s e r t s t h a t c l a i m a n t f a i l e d 
t o p r o v e t h e n a t u r e and i n t e n s i t y o f exposure t o chromate w h i l e employed a t i t s 
i n s u r e d . SAIF a l s o argues t h a t t h e r e i s a f a i l u r e o f p r o o f r e g a r d i n g m e d i c a l 
c a u s a t i o n . For t h e f o l l o w i n g reasons, we agree w i t h SAIF. 

The r e c o r d c o n t a i n s p e r s u a s i v e evidence t h a t exposure t o chromates can 
cause l u n g c a n c e r . See e.g. Ex. 32. The r e c o r d c o n t a i n s no p e r s u a s i v e e v i 
dence, however, c o n c e r n i n g t h e e x a c t n a t u r e o f c l a i m a n t ' s employment c o n d i t i o n s 
w h i l e w o r k i n g as a l i t h o g r a p h e r . Only one m e d i c a l r e p o r t , t h a t o f Dr. Browning, 
addresses c l a i m a n t ' s s p e c i f i c work c o n d i t i o n s . The r e m a i n i n g r e p o r t s l i n k i n g 
l i t h o g r a p h y work t o t h e development o f l u n g cancer a r e g e n e r a l i n n a t u r e and do 
n o t s p e c i f i c a l l y r e l a t e t o c l a i m a n t ' s employment. We t h e r e f o r e do n o t f i n d them 
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p e r s u a s i v e w i t h r e g a r d t o whether c l a i m a n t ' s employment c o n d i t i o n s were t h e 
m a j o r c o n t r i b u t i n g cause o f h i s l u n g cancer. See Sherman v. Western Employers 
I n s u r a n c e , 87 Or App 602, 606 (19 8 7 ) . 

B e f o r e h i s d e a t h , c l a i m a n t s t a t e d t o Dr. Browning t h a t he "made p l a t e s 
d a i l y f o r 10 y e a r s " and t h a t t h e chemic a l used t o c o a t t h e p l a t e s was a d i c h r o -
mate e m u l s i o n . (Ex. 23A-1). Claimant f u r t h e r t o l d Browning t h a t t h e c h e m i c a l s 
came i n t o c o n t a c t w i t h h i s hands, d e s p i t e h i s w e a r i n g g l o v e s , and t h a t he d e v e l 
oped a r a s h i n t h e 1960's due t o "chrome p o i s o n i n g . " ( I d . ) 

The r e m a i n i n g e v i d e n c e r e g a r d i n g claimant's'employment c o n d i t i o n s i s p r o 
v i d e d by t h e t e s t i m o n y o f Warren Deal, one o f t h e f o u n d e r s o f SAIF's i n s u r e d , 
and L l o y d T e e t e r s , who began w o r k i n g f o r t h e employer i n 1961. Deal t e s t i f i e d 
t h a t he h i r e d c l a i m a n t i n 1953 and s u p e r v i s e d t h e p l a n t u n t i l r e t i r i n g i n 1985. 
(Ex. 33-8, 9-10). He e x p l a i n e d t h a t b e f o r e c l a i m a n t was h i r e d , c l a i m a n t t o l d 
D eal t h a t he had e x p e r i e n c e d eczema i n h i s p r i o r j o b and t h a t he wanted t o work 
o n l y as a s t r i p p e r and n o t as a pl a t e m a k e r . ( I d . 2 2 ) . Deal i n d i c a t e d t h a t 
c l a i m a n t never worked as a platemaker f o r t h e p r e s e n t employer and t h a t c l a i m a n t 
never c o m p l a i n e d o f problems w i t h eczema w h i l e w o r k i n g t h e r e . ( I d . a t 23-24). 
Deal d i d n o t know whether t h e i n k s used by c l a i m a n t c o n t a i n e d chromium. ( I d . a t 
8 ) . 

L l o y d T e e t e r s t e s t i f i e d t h a t i n 1961, c l a i m a n t was w o r k i n g as a s t r i p p e r . 
( T r . 4 3 ) . He a l s o t e s t i f i e d t h a t d u r i n g t h e 1950's, i t was common f o r s t r i p p e r s 
t o p e r f o r m s e v e r a l f u n c t i o n s , i n c l u d i n g p l a t e m a k i n g o r camera work. T e e t e r s had 
no p e r s o n a l knowledge, however, o f c l a i m a n t ' s a c t u a l j o b d u t i e s p r i o r t o 1961. 
( I d . a t 4 7 ) . 

T e e t e r s a l s o t e s t i f i e d t h a t b i c h r o m a t e a c i d s o r chromate a c i d s were used 
by t h e p r e s e n t employer u n t i l sometime d u r i n g t h e 1960's. ( I d . a t 4 1 ) . T e e t e r s 
knew t h a t a man who worked w i t h t h e pr e s s equipment e x p e r i e n c e d r e a c t i o n s on h i s 
s k i n whenever he came i n t o c o n t a c t w i t h t h e c h e m i c a l s . ( I d . a t 4 2 ) . T e e t e r s 
d i d n o t know whether c l a i m a n t had ever s u f f e r e d from such r e a c t i o n s . ( I d . ) 

From t h e above e v i d e n c e , we are n o t persuaded t h a t c l a i m a n t worked as a 
p l a t e m a k e r f o r t h e p r e s e n t employer, t h a t he was exposed t o chromates, o r t h a t 
t h e employer used chromates i n i t s i n k s . The o n l y e v i d e n c e i n t h a t r e g a r d i s 
c o n t a i n e d i n Dr. Browning's r e p o r t . L l o y d T e e t e r s ' t e s t i m o n y , however, does n o t 
s u p p o r t t h a t r e p o r t ; T e e t e r s d i d n o t work f o r t h e employer u n t i l 1961 and, 
t h e r e f o r e , has no p e r s o n a l knowledge o f c l a i m a n t ' s a c t i v i t i e s , o r t h e c h e m i c a l s 
used t h e r e , b e f o r e t h a t t i m e . Warren Deal's t e s t i m o n y d i r e c t l y c o n f l i c t s w i t h 
Browning's r e p o r t ; he has s t a t e d t h a t c l a i m a n t worked o n l y as a s t r i p p e r and d i d 
no p l a t e m a k i n g . Browning's r e p o r t c o n t a i n s o n l y a r e c i t a t i o n o f c l a i m a n t ' s 
s t a t e m e n t s t o h e r . Those s t a t e m e n t s a r e n o t c o r r o b o r a t e d and, i n some i n s t a n 
ces, a r e r e f u t e d by o t h e r t e s t i m o n y . We, t h e r e f o r e , c o n c l u d e t h a t c l a i m a n t has 
f a i l e d t o p r o v e t h a t he was exposed t o chromates w h i l e w o r k i n g as a l i t h o g r a p h e r 
f o r t h e p r e s e n t employer. L e g a l c a u s a t i o n has n o t been e s t a b l i s h e d . 

F u r t h e r , we concl u d e t h a t m e d i c a l c a u s a t i o n has n o t been e s t a b l i s h e d . The 
p h y s i c i a n s i n t h i s case agree t h a t chromium has been shown t o cause cancer o n l y 
i n t h e l u n g s . Thus, i f c l a i m a n t ' s cancer o r i g i n a t e d e l s e w h e r e i n h i s body and 
t h e n t r a v e l e d t o h i s l u n g , i t i s u n l i k e l y t h a t chromium exposure caused h i s l u n g 
c a n c e r . See e.g. Exs. 27-1, 43. Here, a p a t h o l o g i s t , Dr. S c o t t , examined a 
b i o p s y sample t a k e n f r o m c l a i m a n t ' s l u n g . S c o t t found t h a t a l t h o u g h " t h e h i s t o 
l o g i c f e a t u r e s a r e e n t i r e l y c o n s i s t e n t w i t h a pulmonary p r i m a r y , t h e p o s s i b i l i t y 
o f a m e t a s t a t i c l e s i o n , p a r t i c u l a r l y o f r e n a l o r i g i n , cannot be e x c l u d e d w i t h 
t h i s h i s t o l o g i c appearance." (Ex. 8 ) . 

Dr. Edwards, a p r o f e s s o r o f medic i n e a t OHSU, a l s o s t u d i e d c l a i m a n t ' s 
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m e d i c a l r e p o r t s . Edwards concluded t h a t " i t i s most l i k e l y t h a t t h i s c ancer 
o r i g i n a t e d e l s e w h e r e [ t h a n i n t h e l u n g ] w i t h t h e most l i k e l y s i t e b e i n g t h e k i d -
n e y [ . ] " (Ex. 2 7 - 2 ) . Edwards based t h i s c o n c l u s i o n on t h e h i s t o l o g i c appearance 
n o t e d by Dr. S c o t t and t h e o b s e r v a t i o n by Dr. R e i c h , who p e r f o r m e d t h e b r o n 
choscopy, o f " m u l t i p l e t u m o r s . " Edwards e x p l a i n e d t h a t t h e s e tumors " a r e p a r 
t i c u l a r l y common i n cancers o r i g i n a t i n g i n t h e k i d n e y s " b u t i s " n o t c h a r a c t e r i s 
t i c o f c a n c e r s a c t u a l l y o r i g i n a t i n g i n t h e b r o n c h i o f t h e l u n g . " Edwards f u r 
t h e r n o t e d t h a t t h e presence o f b l o o d i n c l a i m a n t ' s u r i n e i s "one o f t h e p r e 
s e n t i n g s i g n s o f r e n a l ( k i d n e y ) cancer." ( I d . ) 

Dr. Houghton, a p a t h o l o g i s t , examined c l a i m a n t ' s b i o p s y r e p o r t . Houghton 
f o u n d t h a t t h e " l u n g m i g h t be t h e p r i m a r y s i t e o f t h e tumor, b u t I w o u l d guess 
t h a t i t i s n o t . " (Ex. 3 0 ) . He based t h i s c o n c l u s i o n on t h e g r o w t h p a t t e r n o f 
t h e cancer and t h e l a c k o f mucin p r o d u c t i o n , b o t h o f w h i c h a r e "common i n o t h e r 
k i n d s o f c a n c e r , i n c l u d i n g k i d n e y cancer, a p o s s i b i l i t y w h i c h i s a t t r a c t i v e t o 
me i n l i g h t o f h i s r e n a l mass." ( I d . ) Dr. Whitehead, c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , l a t e r r e p o r t e d t h a t no evidence o f a r e n a l mass had been f o u n d . (Ex. 
42) . 

Dr. K a l e z , a surgeon who examined c l a i m a n t ' s u r i n a l y s e s , f o u n d t h a t t h e 
presence o f hemoglobin " f r e q u e n t l y o c c u r s i n t h e k i d n e y a r e a , and when one sees 
t h i s p a r t i c u l a r f i n d i n g , i t i s my f e e l i n g i t would be q u i t e r e a s o n a b l e t o assume 
one s h o u l d e x p l o r e t h i s f u r t h e r . " (Ex. 3 1 ) . 

Dr. R e i c h s t a t e d t h a t c l a i m a n t "might have a p r i m a r y c a r c i n o m a o f t h e k i d 
ney p r e s e n t i n g as metastases t o t h e l u n g , [ b u t ] I am n o t i n c l i n e d t o agree w i t h 
t h a t v i e w . The tumor a t t h e spur [where t h e b i o p s y sample was t a k e n ] was 
c l e a r l y b r o n c h i a l i n o r i g i n . " (Ex. 3 4 - 1 ) . Reich r e p o r t e d t h a t t h e l o c a t i o n o f 
c l a i m a n t ' s tumor "would be an e x q u i s i t e l y r a r e s i t e f o r e x t r a t h o r a c i c tumor t o 
p r e s e n t as m e t a s t a s e s . " ( I d . ) Reich a l s o s t a t e d , i n r e f e r e n c e t o b l o o d f o u n d 
i n c l a i m a n t ' s u r i n e , t h a t t h e s m a l l number o f b l o o d c e l l s d i d n o t e x c l u d e t h e 
p o s s i b i l i t y o f k i d n e y cancer, b u t t h a t he was s a t i s i f i e d t h a t c l a i m a n t "had a 
p r i m a r y l u n g c a n c e r [ . ] " ( I d . ) 

F i n a l l y , Dr. Jansen, an o c c u p a t i o n a l m e d i c i n e s p e c i a l i s t , r e v i e w e d t h e r e 
p o r t s o f D r s . Edwards and Houghton. Jansen concluded t h a t " i t i s i m p o s s i b l e t o 
s t a t e where t h e m a l i g n a n c y developed, because an autopsy has n o t been p e r 
formed. " (Ex. 43-1) . 

The o n l y s t r o n g m e d i c a l evidence s u g g e s t i n g t h a t c l a i m a n t ' s c a n c e r o r i g i 
n a t e d i n t h e l u n g i s p r o v i d e d by Dr. Reich. On t h e whole, we f i n d t h a t Reich's 
o p i n i o n i s o u t w e i g h e d by, o r a t l e a s t i n e q u i p o i s e w i t h , t h e o t h e r m e d i c a l o p i n 
i o n s . B o t h Drs. Edwards and Houghton p r o v i d e p e r s u a s i v e and w e l l - r e a s o n e d o p i n 
i o n s t h a t c l a i m a n t ' s cancer was n o t o f b r o n c h i a l o r i g i n . A l t h o u g h Dr. Houghton 
m i s t a k e n l y assumed t h a t a r e n a l mass had been found i n c l a i m a n t ' s k i d n e y , he 
f u r t h e r based h i s o p i n i o n on t h e g r o w t h p a t t e r n o f c l a i m a n t ' s tumor and t h e l a c k 
o f mucin p r o d u c t i o n . Drs. Kalez and Jansen a l s o suggest t h a t c l a i m a n t ' s cancer 
d i d n o t o r i g i n a t e i n t h e l u n g . 

H a v i n g f o u n d t h e m e d i c a l r e c o r d i n s u f f i c i e n t t o p r o v e t h a t t h e c l a i m a n t ' s 
cancer o r i g i n a t e d i n h i s l u n g , we a l s o f i n d a f a i l u r e o f p r o o f r e g a r d i n g whether 
t h e c a n c e r r e s u l t e d f r o m exposure t o chemicals on t h e j o b . 

' • . i 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 15, 1991 i s r e v e r s e d . The SAIF C o r p o r a 
t i o n ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e award t o 
c l a i m a n t ' s c o u n s e l i s r e v e r s e d . 
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The i n s u r e r r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a h e r n i a t e d d i s c . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y and a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e e x c e p t i o n o f t h e 
" F i n d i n g s o f U l t i m a t e F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s September 25, 1987 compensable i n j u r y 
was t h e m a t e r i a l and major c o n t r i b u t i n g cause o f o f h i s c u r r e n t h e r n i a t e d d i s c 
a t L5-S1. T h e r e f o r e , t h e Referee concluded t h a t c l a i m a n t had e s t a b l i s h e d a com
p e n s a b l e a g g r a v a t i o n o f h i s o r i g i n a l i n d u s t r i a l i n j u r y and s e t a s i d e t h e i n s u r 
e r ' s d e n i a l . We d i s a g r e e . 

The t h r e s h o l d i s s u e i s whether c l a i m a n t ' s c u r r e n t h e r n i a t e d d i s c c o n d i t i o n 
i s compensable. I f i t i s , we t h e n d e t e r m i n e whether c l a i m a n t has e s t a b l i s h e d a 
compensable w o r s e n i n g under ORS 656.273. See Thomas L. F i t z p a t r i c k , 44 Van 
N a t t a 877 ( 1 9 9 2 ) ; L a r e t a C. Creasey, 43 Van N a t t a 1735 ( 1 9 9 1 ) . 

I n J u l i e K. Gasperino, 43 Van N a t t a 1151 ( 1 9 9 1 ) , we h e l d t h a t t h e 1990 
amendments do n o t a f f e c t t h e s t a n d a r d o f c o m p e n s a b i l i t y f o r c o n d i t i o n s w h i c h r e 
s u l t d i r e c t l y f r o m t h e i n d u s t r i a l a c c i d e n t . However, c o n d i t i o n s w h i c h a r i s e as 
a consequence o f compensable i n j u r i e s s u s t a i n e d i n t h e a c c i d e n t a r e "conse
q u e n t i a l c o n d i t i o n s " s u b j e c t t o p r o o f by t h e major c o n t r i b u t i n g cause s t a n d a r d . 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . 

Here, c l a i m a n t argues t h a t h i s h e r n i a t e d d i s c a t L5-S1 aro s e d i r e c t l y 
( a l t h o u g h b e l a t e d l y ) from t h e i n d u s t r i a l a c c i d e n t and t h a t he need o n l y p r o v e 
t h a t t h e i n j u r y i s a m a t e r i a l ' c o n t r i b u t i n g cause o f h i s c u r r e n t c o n d i t i o n . 

We c o n c l u d e t h a t t h e r e has been a f a i l u r e o f p r o o f under e i t h e r t h e major 
o r t h e l e s s burdensome m a t e r i a l c o n t r i b u t i n g cause s t a n d a r d s . C l a i m a n t ' s i n i 
t i a l d i a g n o s i s a f t e r t h e 1987 i n d u s t r i a l a c c i d e n t was severe lumbar s p r a i n / 
s t r a i n w i t h a s u s p i c i o n o f a h e r n i a t e d lumbar d i s c . (Ex. 2A-2). A December 12, 
1987 CT scan, however, r e v e a l e d found no d i s c h e r n i a t i o n and t h a t d i a g n o s i s was 
r u l e d o u t . (Ex. 4 - 1 ) . Subsequent MRI's r e v e a l e d p r e e x i s t i n g d e g e n e r a t i v e d i s c 
d i s e a s e . (Exs. 11-1, 12-5, 1 4 ) . 

On December 15, 1990, c l a i m a n t was a t home s i t t i n g on h i s couch s h a r p e n i n g 
a chainsaw. He s e t a chainsaw f i l e down on t h e t a b l e and s t o o d up. B e f o r e he 
was a b l e t o s t a n d e r e c t , he e x p e r i e n c e d sudden and severe p a i n i n t h e same area 
o f t h e back t h a t had b o t h e r e d him c h r o n i c a l l y s i n c e 1987. The p a i n , however, 
was o f a magnitude much g r e a t e r t h a n he had ever b e f o r e e x p e r i e n c e d . A CT scan 
was p e r f o r m e d w h i c h r e v e a l e d a d i s c h e r n i a t i o n a t L5-S1. (Ex. 16A). Whether 
t h i s d i s c h e r n i a t i o n i s r e l a t e d ( i n m a t e r i a l o r major p a r t ) t o t h e 1987 i n d u s 
t r i a l a c c i d e n t i s a complex m e d i c a l q u e s t i o n . 
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We g e n e r a l l y d e f e r t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n , a b s e n t p e r 
s u a s i v e reasons n o t t o do so. Weiland v. SAIF, 65 Or App 810 ( 1 9 8 3 ) . We f i n d 
t h a t t h e r e a r e s u b s t a n t i a l reasons not t o d e f e r t o c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
i n t h e p r e s e n t case. 

Dr. D a v i d h i z a r , c l a i m a n t ' s t r e a t i n g o s t e o p a t h , r e p o r t e d t h a t : 

" [ C l a i m a n t ' s ] d i a g n o s i s i s h e r n i a t e d L5-S1 h e r n i a t e d d i s k w i t h 
m i n o r b u l g e s a t 3-4, and 4-5. Since he was c o m p l a i n i n g o f t h e same 
symptoms, p r e v i o u s t o h i s f l a r e u p i n December [ 1 9 9 0 ] , I w o u l d have 
t o c o n c l u d e t h a t t h i s was a worsening o f h i s p r e v i o u s i n j u r y . " (Ex. 
24) . 

Dr. D a v i d h i z a r f u r t h e r concluded t h a t : " [ c l a i m a n t ' s ] o r i g i n a l i n j u r y i s 
t h e m a j o r c o n t r i b u t i o n t o h i s p r e s e n t back p a i n and d i s a b i l i t y . * * * He a l s o 
now has a r u p t u r e d d i s c . I am n o t sure i f h i s r u p t u r e d d i s c was documented i n 
t h e p a s t . " (Ex. 2 5 ) . 

We c o n c l u d e t h a t Dr. D a v i d h i z a r ' s o p i n i o n i s c o n c l u s o r y , g i v e n t h e complex 
h i s t o r y o f c l a i m a n t ' s back c o n d i t i o n s . F u r t h e r m o r e , i t does n o t appear t h a t Dr. 
D a v i d h i z a r was e n t i r e l y aware o f c l a i m a n t ' s m e d i c a l h i s t o r y . A f t e r t h e 1987 
compensable i n j u r y , c l a i m a n t d i d n o t have a h e r n i a t e d d i s c . He was d i a g n o s e d as 
h a v i n g a h e r n i a t e d d i s c o n l y a f t e r t h e December 1990 i n c i d e n t a t h i s home. Dr. 
D a v i d h i z a r ' s o p i n i o n does n o t address t h i s s u b s t a n t i a l change i n c l a i m a n t ' s 
c o n d i t i o n , t h e r o l e o f t h e i n c i d e n t a t c l a i m a n t ' s home, o r t h e e f f e c t o f c l a i m 
a n t ' s d e g e n e r a t i v e d i s e a s e c o n d i t i o n s . F u r t h e r m o r e , D a v i d h i z a r does n o t e x p l a i n 
why he b e l i e v e s t h a t t h e e x i s t e n c e o f c l a i m a n t ' s c h r o n i c low back symptoms s i n c e 
1987 s u p p o r t s h i s c o n c l u s i o n t h a t t h e d i s c h e r n i a t i o n was caused, i n m a j o r p a r t , 
by t h e 1987 i n j u r y . We do n o t f i n d D a v i d h i z a r ' s o p i n i o n p e r s u a s i v e . 

C l a i m a n t was examined by independent m e d i c a l examiners, Dr. R i c h , n e u r o l o 
g i s t , and Dr. Logan, o r t h o p e d i c surgeon, on June 17, 1991. (Ex. 2 6 ) . Drs. R i c h 
and Logan r e p o r t e d t h a t : 

"We b e l i e v e t h a t [ c l a i m a n t ' s ] c u r r e n t symptomatology and need 
f o r t r e a t m e n t i s r e l a t i v e t o a new i n j u r y , i . e . , low back s t r a i n and 
d i s c h e r n i a t i o n a t L5-S1, produced by bending and t w i s t i n g w h i l e 
a r i s i n g f r o m a s e a t e d p o s i t i o n a t home." 

" * * * 

" I t w ould seem by l o n g i t u d i n a l h i s t o r y t h a t t h e p a t i e n t had 
p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e a t m u l t i p l e l e v e l s i n t h e lum
b a r s p i n e . He s t r a i n e d h i s back i n l a t e September, 1987, w i t h o u t 
subsequent i m a g i n g e v i d e n c e o f d i s c h e r n i a t i o n a t any l e v e l . He 
s u b s e q u e n t l y had waxing and waning symptomatology o f backache con
s i s t e n t w i t h h i s i m a g i n g demonstrated d e g e n e r a t i v e d i s c d i s e a s e . " 

"Subsequently a new i n j u r y o c c u r r e d i n December, 1990, a t 
w h i c h t i m e t h e d i s c a t t h e L5-S1 l e v e l a p p a r e n t l y h e r n i a t e d . We do 
n o t b e l i e v e t h a t t h e c u r r e n t d i s c h e r n i a t i o n i s n e c e s s a r i l y r e l a t e d 
i n any s i g n i f i c a n t way t o t h e o r i g i n a l s t r a i n o f September, 1987." 
(Ex. 2 6 - 6 ) . 

A l t h o u g h i n v i e w o f c l a i m a n t ' s permanent d i s a b i l i t y award, we t a k e excep
t i o n t o t h a t p o r t i o n o f Drs. Rich's and Logan's o p i n i o n w h i c h f o u n d t h a t t h e 
1987 s p r a i n i n j u r y had c o m p l e t e l y r e s o l v e d , on b a l a n c e , we f i n d t h e i r a n a l y s i s 
t o be more cogent t h a n Dr. D a v i d h i z a r ' s ; t h e y appear more aware o f t h e c o m p l e x i 
t i e s o f c l a i m a n t ' s m e d i c a l h i s t o r y . W i t h t h e e x c e p t i o n n o t e d above, we f i n d 
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t h e i r o p i n i o n t o be w e l l - r e a s o n e d and t h o r o u g h l y e x p l a i n e d . We, t h e r e f o r e , f i n d 
i t p e r s u a s i v e . Somers v. SAIF, 77 Or App 259 (19 8 6 ) . A c c o r d i n g l y , we c o n c l u d e 
t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s c u r r e n t h e r n i a t e d d i s c c o n d i t i o n 
i s r e l a t e d , even i n a m a t e r i a l way, t o h i s 1987 i n d u s t r i a l a c c i d e n t and i n j u r y . 

A g g r a v a t i o n 

S i n c e c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s h e r n i a t e d d i s c c o n d i t i o n 
i s m a t e r i a l l y r e l a t e d t o h i s compensable i n j u r y , i t n e c e s s a r i l y f o l l o w s t h a t he 
has n o t e s t a b l i s h e d a w o r s e n i n g due t o h i s compensable i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 27, 1991, as r e c o n s i d e r e d J u l y 16, 1991, i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . C l a i m a n t ' s a t t o r n e y ' s 
assessed a t t o r n e y f e e o f $2,000 i s a l s o r e v e r s e d . 

Board Member Gunn d i s s e n t i n g . 

I w o u ld a f f i r m and adopt t h e Referee's O p i n i o n and Order. I d i s a g r e e w i t h 
my r e s p e c t e d c o l l e a g u e s f o r t h e f o l l o w i n g reasons. 

C l a i m a n t ' s t r e a t i n g d o c t o r p r o v i d e s s u f f i c i e n t m e d i c a l e v i d e n c e t o s u s t a i n 
c l a i m a n t ' s b u rden o f p r o o f . F u r t h e r , c l a i m a n t ' s i n c i d e n t a t home does n o t es
t a b l i s h an i n j u r y . F i n a l l y , t o adopt t h e m a j o r i t y ' s c o n c l u s i o n r e q u i r e s a c c e p t 
i n g m e d i c a l o p i n i o n s w h i c h a re f u n d a m e n t a l l y f l a w e d . 

The m a j o r i t y concludes t h a t a h e r n i a t e d d i s c was n o t di a g n o s e d u n t i l a f t e r 
t h e 1990 i n c i d e n t a t home. T h i s i s i n c o r r e c t . A t t h e t i m e o f t h e 1987 i n j u r y , 
two d o c t o r s d i a g n o s e d d i s c h e r n i a t i o n . (See Exs. 2A, p.2; 4A). The h e r n i a t e d 
d i s c was n o t d i s c o v e r e d u n t i l December o f 1990. 

The m a j o r i t y d i s r e g a r d s Dr. D a v i d h i z a r ' s o p i n i o n and f a i l s t o g r a n t t h e 
normal d e f e r e n c e t h i s body g i v e s t o a t r e a t i n g d o c t o r . W e i l a n d v. SAIF, 65 Or 
App 810 ( 1 9 8 3 ) . The m a j o r i t y d e c l i n e s t o adopt t h e t r e a t i n g d o c t o r ' s o p i n i o n 
because he f a i l e d t o t e l l t h e m a j o r i t y why t h e 1987 CT scan d i d n o t r e v e a l any 
d i s c a b n o r m a l i t i e s . I n o t e , however, t h a t t h i s same CT scan a l s o f a i l e d t o r e 
v e a l any d e g e n e r a t i v e d i s c d i s e a s e (Ex. 4-1), w h i c h a l s o was di a g n o s e d l a t e r i n 
subsequent i m a g i n g e x a m i n a t i o n s . S i g n i f i c a n t l y , t h e f a c t t h a t c l a i m a n t ' s h e r n i 
a t e d d i s c , l i k e t h e d e g e n e r a t i v e d i s c d i s e a s e , d i d n o t appear u n t i l a subsequent 
i m a g i n g e x a m i n a t i o n i s n o t u n u s u a l , b u t merely a rem i n d e r t h a t r e l i a n c e on t e c h 
n o l o g y ( m e d i c a l o r o t h e r w i s e ) t o answer a l l our q u e s t i o n s i s f o o l h a r d y . 

The d i f f i c u l t y i n d e t e r m i n i n g c a u s a t i o n from t h e m e d i c a l e v i d e n c e has been 
seen i n o t h e r cases. A d d r e s s i n g t h i s i s s u e i n V o l k v. B i r d s e v e D i v i s i o n , 16 Or 
App 349, 356 ( 1 9 7 4 ) , t h e c o u r t quoted Mr. C h i e f J u s t i c e W e i n t r a u b c o n c u r r i n g i n 
Dwver v. F o r d Motor Co., 36 N J 487, 178 A2d 161, 176 ( 1 9 6 2 ) . Mr. C h i e f J u s t i c e 
W e i n t r a u b s t a t e d t h a t : 

"* * * When t h e p o s s i b i l i t y o f c a u s a l c o n n e c t i o n i s a c c e p t e d , 
we cannot deny r e l i e f i n a l l cases s i m p l y because s c i e n c e i s u n a b l e 
d e c i s i v e l y t o d i s s i p a t e t h e b l u r between p o s s i b i l i t y and p r o b a b i l 
i t y . I n such c i r c u m s t a n c e s judges must do t h e b e s t t h e y can, w i t h 
t h e hope t h e i r d e c i s i o n s square w i t h t h e t r u t h , and w i t h a w i l l i n g 
ness t o c o n s i d e r i n succeeding cases whatever c o n t r i b u t i o n s c i e n 
t i f i c advances may o f f e r . " 

C h i e f J u s t i c e W e i n t r a u b t h e n added: 



1154 Kenneth M. Wagner, 44 Van N a t t a 1151 (1992) 

" T h i s r o u g h b a s i s f o r d e c i s i o n i s n o t a happy one. A p r o c e s s 
w h i c h l e a d s t o an a l l - o r - n o t h i n g r e s u l t i n so murky an a r e a i s n o t 
t r u l y j u s t e i t h e r t o t h e i n d i v i d u a l l i t i g a n t s o r t o t h e l a r g e r i n 
t e r e s t s i n t h e i n d u s t r i a l scene. * * * " 

A l s o see C l a y t o n v Compensation Department, 253 Or 397, 405 ( 1 9 6 9 ) . 

W i t h Mr. C h i e f J u s t i c e Weintraub's remarks i n mind, I would b o l d l y add 
t h a t Board members, l i k e j u d g e s , a l s o must "hope t h e i r d e c i s i o n s square w i t h t h e 
t r u t h " i n l i g h t o f l e s s t h a n p e r f e c t m e d i c a l t e c h n o l o g y . A c c o r d i n g l y , where 
m e d i c a l s c i e n c e f a i l s t o p r o v i d e d i s p o s i t i v e h e l p , we must l o o k t o t h e r e c o r d as 
a whole, w i t h a s t r o n g f o o t h o l d i n l o g i c when f a c e d w i t h t h e e v i d e n c e p r e s e n t e d . 

The m a j o r i t y i s t r o u b l e d t h a t t h e t r e a t i n g d o c t o r d i d n o t address " t h e 
r o l e o f t h e i n c i d e n t a t c l a i m a n t ' s home." Perhaps t h e good d o c t o r l i k e m y s e l f 
d i d n o t c o n s i d e r t h e mundane a c t o f s t a n d i n g e r e c t as s u f f i c i e n t t o cause an i n 
j u r y o r q u a l i f y as an i n c i d e n t . A l s o see Tamara E. Thompson, 44 Van N a t t a 337, 
338 (1992) ( D o c t o r ' s o p i n i o n n o t d i s c o u n t e d m e r e l y because he d i d n o t d i s c u s s 
t h e r o l e t h a t c e r t a i n o f f - w o r k f a c t o r s c o u l d have p l a y e d i n c a u s i n g c l a i m a n t ' s 
c o n d i t i o n where t h e d o c t o r was aware o f such f a c t o r s and t h u s , had t h e o p p o r t u 
n i t y t o c o n s i d e r them when a r r i v i n g a t h i s o p i n i o n ) . 

F u r t h e r , inasmuch as t h e Board and c o u r t s have always been h e s i t a n t t o i n 
f e r compensable c a u s a t i o n f r o m c h r o n o l o g i c a l sequence,^ i n t h e p r e s e n t case, I 
f i n d no l o g i c a l r eason t h a t noncompensable c a u s a t i o n s h o u l d be i n f e r r e d between 
a commonplace a c t o f s t a n d i n g from a s i t t i n g p o s i t i o n and c l a i m a n t ' s h e r n i a t e d 
d i s c c o n d i t i o n . See A l l i e v. SAIF, 79 Or App 284, 288 ( 1 9 8 6 ) ; Bradshaw v. SAIF, 
69 Or App 587 ( 1 9 8 4 ) ; Edwards v. SAIF, 30 OR App 21 (1977) r e v den 279 Or 301 
(1977) . 

L a s t l y , t h e m a j o r i t y i s concerned over t h e t r e a t i n g d o c t o r ' s f a i l u r e t o 
a ddress what r o l e , i f any, c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e p l a y e d i n t h e 
1990 d i s a b i l i t y . T h i s m a t t e r and t h e f o r m e r , seems t o be an a t t e m p t t o r e q u i r e 
c l a i m a n t t o p r o v e a n e g a t i v e . 

C l a i m a n t ' s burden i s t o prove t h a t he has a worsened c o n d i t i o n r e s u l t i n g 
f r o m t h e o r i g i n a l i n j u r y e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . ORS 656.273. C l a i m a n t ' s t r e a t i n g d o c t o r ' s r e p o r t meets t h a t e v i d e n 
t i a r y r e q u i r e m e n t . The m a j o r i t y ' s c o n c l u s i o n , however, has e f f e c t e d a more 
arduous burden o f p r o o f by r e q u i r i n g c l a i m a n t t o p r o v e t h a t t h e " i n c i d e n t " a t 
home and t h e d i s c d i s e a s e are n o t t h e cause o f c l a i m a n t ' s d i s a b i l i t y and need 
f o r m e d i c a l s e r v i c e s . 

To r e a c h t h e same c o n c l u s i o n o f t h e m a j o r i t y r e q u i r e s a d o p t i n g t h e o p i n 
i o n s o f Drs. R i c h and Logan. As t h e m a j o r i t y n o t e s , Drs. Logan and R i c h p o s t u 
l a t e t h a t c l a i m a n t ' s 1987 s p r a i n i n j u r y had c o m p l e t e l y r e s o l v e d . T h i s i s a t 
odds w i t h c l a i m a n t ' s permanent d i s a b i l i t y award and t h e e x t e n s i v e m e d i c a l h i s 
t o r y w h i c h n o t e s c o n t i n u i n g problems s i n c e t h e 1987 i n j u r y . I cannot b o t h i g 
n o r e t h e t r e a t i n g d o c t o r and t h e n r e l y upon m e d i c a l o p i n i o n s w h i c h a r e p r e d i 
c a t e d on a f a l l a c y . 

A c c o r d i n g l y , b e i n g bound t o draw from t h e e v i d e n c e a l l i n f e r e n c e s f a v o r 
a b l e t o c l a i m a n t and b e i n g a u t h o r i z e d t o draw i n f e r e n c e s f r o m c i r c u m s t a n t i a l 
e v i d e n c e , I r e s p e c t f u l l y d i s s e n t . 

Post hoc e r g o p r o p t e r hoc ( " a f t e r t h i s hence f o r t h i s " ) i s a c l a s s i c 
l e g a l f a b l e . 
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I n t h e M a t t e r o f t h e Compensation o f 
GIDEON T. JACKSON, Claimant 
Own Mo t i o n No. 92-0211M 

OWN MOTION ORDER 
D o b l i e , e t a l . , C l aimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d c l a i m a n t ' s r e q u e s t f o r t e m p o r a r y d i s 
a b i l i t y b e n e f i t s f o r a w o r s e n i n g o f h i s compensable p e l v i s and low back i n j u r y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d on January 23, 1984. SAIF opposes a u t h o 
r i z a t i o n o f t e m p o r a r y d i s a b i l i t y compensation on t h e ground t h a t c l a i m a n t has 
w i t h d r a w n f r o m t h e work f o r c e . 

We may a u t h o r i z e , on our own m o t i o n , t h e payment o f t e m p o r a r y d i s a b i l i t y 
c o m pensation when t h e r e i s a w o r s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, we may a u t h o r i z e t h e payment o f com
p e n s a t i o n f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes o u t 
p a t i e n t s u r g e r y . I d . 

I n o r d e r t o q u a l i f y f o r t h e payment o f t e m p o r a r y d i s a b i l i t y compensation, 
c l a i m a n t must have been i n t h e work f o r c e a t t h e t i m e o f t h e w o r s e n i n g . Dawkins 
v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) ; C u t r i g h t v. Weyerhaeuser Com
pany, 229 Or 290 ( 1 9 8 5 ) . 

SAIF s u b m i t s t h a t c l a i m a n t w i l l n o t l o s e any income as a r e s u l t o f t h e 
s u r g e r y and t h e r e f o r e contends t h a t c l a i m a n t has w i t h d r a w n f r o m t h e work f o r c e . 
We d i s a g r e e . Whether o r n o t c l a i m a n t l o s e s any income as a r e s u l t o f t h e 
s u r g e r y i s n o t r e l e v a n t t o e n t i t l e m e n t t o t emporary d i s a b i l i t y b e n e f i t s , b u t 
r a t h e r t o t h e amount o f temporary d i s a b i l i t y b e n e f i t s a v a i l a b l e . C l a i m a n t does 
n o t have t o e s t a b l i s h a c t u a l l o s s o f wages t o be e n t i t l e d t o b e n e f i t s , b u t 
r a t h e r , must p r o v e t h a t because o f a w o r s e n i n g , he was l e s s a b l e t o work t o such 
an e x t e n t t h a t he was t e m p o r a r i l y i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m i n g work 
and was o t h e r w i s e w i l l i n g t o seek work. I n t e r n a t i o n a l Paper Company v. Hubbard, 
313 Or 244 (1992) . 

Here, c l a i m a n t i s s e l f - e m p l o y e d , b u t when he i s a b l e , he i s a l s o a s k i l l e d 
heavy equipment o p e r a t o r . Dr. Momberg r e p o r t s t h a t c l a i m a n t i s s e l f - e m p l o y e d 
"so t h a t he can b e t t e r manage t h e p a i n t h a t he has i n h i s back and s t i l l con
t i n u e , Here he i s a s k i n g f o r whatever h e l p t h a t m i g h t be had." T h e r e f o r e , we 
f i n d , as c l a i m a n t i s s e l f - e m p l o y e d , he has n o t removed h i m s e l f f r o m t h e work 
f o r c e . 

A c c o r d i n g l y , we a u t h o r i z e t h e r e o p e n i n g o f c l a i m a n t ' s c l a i m t o p r o v i d e 
t e m p o r a r y t o t a l d i s a b i l i t y compensation b e g i n n i n g , t h e d a t e he was h o s p i t a l i z e d 
f o r s u r g e r y . When c l a i m a n t i s m e d i c a l l y s t a t i o n a r y , SAIF s h a l l c l o s e t h e c l a i m 
p u r s u a n t t o OAR 438-12-055. 

SAIF a l s o r e q u e s t s t h e Board t o a u t h o r i z e reimbursement f r o m t h e Reopened 
Claims Reserve p u r s u a n t t o ORS 656.625. The Court o f Appeals has h e l d t h a t t h e 
Board l a c k s t h e a u t h o r i t y t o g r a n t o r deny reimbursement f r o m t h e Reserve. See 
SAIF v. Holmstrom, 113 Or App 242' ( 1 9 9 2 ) . A c c o r d i n g l y , we a r e u n a b l e t o g r a n t 
SAIF's r e q u e s t . 

F i n a l l y , c l a i m a n t ' s a t t o r n e y i s a l l o w e d an approved f e e i n t h e amount o f 
25 p e r c e n t o f t h e i n c r e a s e d t emporary d i s a b i l i t y compensation awarded under t h i s 
o r d e r , n o t t o exceed $1,050, p a y a b l e by SAIF d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 
See OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) ; 438-15-080. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LISA MILES, Claimant 
WCB Case No. 91-07672 

ORDER ON REVIEW 
Popi c k & M e r k e l , C l a i m a n t A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t d i s m i s s e d h e r r e 
q u e s t f o r h e a r i n g on t h e ground t h a t c l a i m a n t had abandoned h e r r e q u e s t f o r 
h e a r i n g . I n h e r a p p e l l a n t ' s b r i e f , c l a i m a n t ' s c o u n s e l r e q u e s t s t h a t t h e m a t t e r 
be h e l d i n abeyance f o r a d e s i g n a t e d p e r i o d o f t i m e "pending n o t i f i c a t i o n f r o m 
c l a i m a n t . " On r e v i e w , t h e i s s u e i s t h e p r o p r i e t y o f t h e d i s m i s s a l . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g on June 27, 1991 f r o m t h e i n s u r e r ' s May 10, 
1991 d e n i a l . A h e a r i n g was s e t f o r September 16, 1991. 

C l a i m a n t d i d n o t appear a t h e a r i n g , however her c o u n s e l d i d appear. C l a i m 
a n t ' s c o u n s e l had n o t been a b l e t o c o n t a c t her and d i d n o t have h e r c u r r e n t 
a d d r e s s . N o t i c e o f h e a r i n g t h a t had been sent t o c l a i m a n t had been r e t u r n e d t o 
t h e Board and t h e n t o c l a i m a n t ' s c o u n s e l . 

A t h e a r i n g , c l a i m a n t ' s a t t o r n e y moved t o r e s e t t h e h e a r i n g on t h e b a s i s 
t h a t he was g o i n g t o w i t h d r a w as c o u n s e l . C l a i m a n t ' s c o u n s e l was n o t w i l l i n g t o 
pr o c e e d on t h e m e r i t s and he moved f o r postponement o f t h e h e a r i n g . 

The i n s u r e r moved f o r d i s m i s s a l and t h e Referee g r a n t e d t h e m o t i o n t o d i s 
m i s s t h e h e a r i n g r e q u e s t on t h e ground t h a t c l a i m a n t had abandoned her r e q u e s t 
f o r h e a r i n g by n o t r e m a i n i n g i n c o n t a c t w i t h her a t t o r n e y o r t h e Board. 

A f t e r t h e Referee's o r d e r i s s u e d , c l a i m a n t ' s c o u n s e l r e q u e s t e d Board r e 
v i e w , c o n t e n d i n g t h a t h i s c l i e n t had n o t r e c e i v e d a N o t i c e o f H e a r i n g . 

' CONCLUSIONS OF LAW AND OPINION 

OAR 438-06-071 p r o v i d e s t h a t : 

" ( 1 ) A r e q u e s t f o r h e a r i n g may be d i s m i s s e d i f a r e f e r e e f i n d s 
t h a t t h e p a r t y t h a t r e q u e s t e d t h e h e a r i n g has abandoned t h e r e q u e s t 
f o r h e a r i n g o r has engaged i n conduct t h a t has r e s u l t e d i n an u n j u s 
t i f i e d d e l a y i n t h e h e a r i n g o f more t h a n 60 days." 

OAR 438-06-081 p r o v i d e s , i n r e l e v a n t p a r t : 

"A s c h e d u l e d h e a r i n g s h a l l n o t be postponed e x c e p t by o r d e r o f 
a r e f e r e e upon a f i n d i n g o f e x t r a o r d i n a r y c i r c u m s t a n c e s beyond t h e 
c o n t r o l o f t h e p a r t y o r p a r t i e s r e q u e s t i n g postponement." 

I n t h e p r e s e n t case, we f i r s t address whether t h e R e f e r e e p r o p e r l y d e n i e d 
t h e m o t i o n t o postpone t h e h e a r i n g . I f t h e Referee c o r r e c t l y d e n i e d p o s t p o n e 
ment, we t h e n d e t e r m i n e whether t h e Referee p r o p e r l y d i s m i s s e d c l a i m a n t ' s h e a r 
i n g r e q u e s t on t h e ground o f abandonment. 

A t t h e o u t s e t , we f i n d t h a t t h e r e c o r d i s s u f f i c i e n t l y d e v e l o p e d t o d e t e r 
mine w h e t h e r a postponement was j u s t i f i e d . Here, c l a i m a n t ' s c o u n s e l appeared a t 
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h e a r i n g and s t a t e d t h a t c l a i m a n t had not c o n t a c t e d h i s o f f i c e and a l l c o r r e s p o n 
dence t o c l a i m a n t f r o m h er a t t o r n e y and t h e Hearings D i v i s i o n had been r e t u r n e d 
unanswered. 

We have p r e v i o u s l y h e l d t h a t , i n a case i n whic h a c l a i m a n t knows t h a t a 
r e q u e s t f o r h e a r i n g has been made b u t f a i l s t o m a i n t a i n c o n t a c t w i t h t h e Hear
i n g s D i v i s i o n and h i s a t t o r n e y , h i s c o n t e n t i o n t h a t he d i d n o t r e c e i v e n o t i c e o f 
t h e h e a r i n g d a t e does n o t e s t a b l i s h e x t r a o r d i n a r y c i r c u m s t a n c e s beyond h i s con
t r o l , s u f f i c i e n t t o j u s t i f y postponement. See Jose A r i s c r u e t a - M a r t i n e z , 42 Van 
N a t t a 2072 ( 1 9 9 0 ) . Here, c l a i m a n t was t h e p a r t y r e q u e s t i n g a h e a r i n g . As i n 
A r i s q u e t a - M a r t i n e z , c l a i m a n t d i d n o t m a i n t a i n c o n t a c t w i t h t h e Board o r her 
a t t o r n e y . Under t h e c i r c u m s t a n c e s , we f i n d t h a t t h e Referee p r o p e r l y d e n i e d 
c l a i m a n t ' s m o t i o n t o postpone. 

F i n a l l y , a l t h o u g h we do not f i n d e vidence t h a t , a t t h e t i m e o f h e a r i n g , 
c l a i m a n t ' s conduct r e s u l t e d i n an u n j u s t i f i e d d e l a y i n t h e h e a r i n g o f more t h a n 
60 days, we n o n e t h e l e s s a f f i r m t h e Referee's d i s m i s s a l . OAR 438-06-071 a l s o 
p r o v i d e s t h a t a r e q u e s t f o r h e a r i n g may be d i s m i s s e d i f a r e f e r e e f i n d s t h a t t h e 
p a r t y t h a t r e q u e s t e d t h e h e a r i n g has abandoned t h e r e q u e s t f o r h e a r i n g . 

Here, t h e Referee f o u n d , and we agree, t h a t c l a i m a n t ' s f a i l u r e t o remain 
i n c o n t a c t w i t h e i t h e r her a t t o r n e y o r t h e Hearings D i v i s i o n c o n s t i t u t e d aban
donment o f her r e q u e s t f o r h e a r i n g . We, t h e r e f o r e , f i n d t h a t t h e Re f e r e e p r o p 
e r l y d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g p u r s u a n t t o OAR 438-06-071. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 17, 1991 i s a f f i r m e d . 

June 16, 1992 C i t e as 44 Van N a t t a 1157 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN L. LAW, Claimant 

WCB Case Nos. 91-00219 & 90-20445 
ORDER OF ABATEMENT 

A l l e r & M o r r i s o n , Claimant A t t o r n e y s 
G a i l M. Gage ( S a i f ) , Defense A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r June 
4, 1992 Order on Review w h i c h awarded c l a i m a n t a $1,500 i n s u r e r - p a i d a t t o r n e y 
f e e under ORS 656.386(1) t o be p a i d by SAIF ( t h e i n s u r e r who was n o t f o u n d r e 
s p o n s i b l e f o r t h e c l a i m ) , when SAIF conceded t h e c o m p e n s a b i l i t y p o r t i o n o f i t s 
d e n i a l p r i o r t o h e a r i n g . Contending t h a t t h e s t a t u t o r y p r o v i s i o n w h i c h we r e 
l i e d on i n a w a r d i n g t h e a t t o r n e y f e e i s n o t a p p l i c a b l e t o t h i s s i t u a t i o n , SAIF 
asks t h a t we w i t h d r a w t h e $1,500 award. 

I n o r d e r t o c o n s i d e r SAIF's m o t i o n , we w i t h d r a w o ur June 4, 1992 o r d e r i n 
i t s e n t i r e t y . Should c l a i m a n t and Cigna I n s u r a n c e w i s h t o respond t o SAIF's 
m o t i o n , t h e y s h o u l d do so w i t h i n 14 days from t h e d a t e o f t h i s o r d e r . There
a f t e r , we s h a l l t a k e SAIF's m o t i o n under advisement. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ANN M. DOLBERG, Claimant 
WCB Case No. 90-13097 

ORDER ON REVIEW 
D a n i e l Snyder, Cl a i m a n t A t t o r n e y 

H. T. Anderson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Brazeau and Hooton. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e Hoguet's 
o r d e r t h a t : (1) d i r e c t e d i t t o pay a m e d i c a l b i l l f o r c l a i m a n t ' s hand t h e r a p y ; 
(2) assessed a p e n a l t y f o r i t s f a i l u r e t o pay t h e m e d i c a l b i l l ; (3) d i r e c t e d i t 
t o pay i n t e r i m compensation f o r t h e p e r i o d from August 28, 1990 t h r o u g h Septem
b e r 27, 1990; and (4) assessed a p e n a l t y f o r i t s f a i l u r e t o pay t h e i n t e r i m com
p e n s a t i o n . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s , i n t e r i m c o m pensation, 
and p e n a l t i e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT," w i t h t h e f o l l o w i n g c o r r e c t i o n . 
C l a i m a n t began hand t h e r a p y on August 15, 1990, n o t September 5, 1990 as t h e 
Re f e r e e f o u n d . 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l S e r v i c e s 

The R e f e r e e o r d e r e d SAIF t o pay t h e hand t h e r a p y b i l l on t h e b a s i s t h a t 
SAIF o f f e r e d no re a s o n f o r r e f u s i n g t o pay t h e b i l l . On r e v i e w , SAIF argues 
t h a t t h e hand t h e r a p y was noncompensable p a l l i a t i v e t r e a t m e n t and t h a t i t was 
n o t compensable as t r e a t m e n t f o r a worsened c o n d i t i o n . 

We agree w i t h t h e Referee. The r e c o r d shows t h a t SAIF p a i d a p o r t i o n o f 
t h e hand t h e r a p y b i l l i n October 1990. (Ex. 3 5 ) . T h e r e f o r e , SAIF had n o t i c e o f 
t h e b i l l by t h a t t i m e . Yet, SAIF n e i t h e r p a i d nor d e n i e d payment o f t h e b i l l by 
t h e t i m e o f h e a r i n g i n March 1991. I n her amended h e a r i n g r e q u e s t , c l a i m a n t 
r a i s e d non-payment o f t h e b i l l as an i s s u e a t h e a r i n g . SAIF d i d n o t respond t o 
t h a t i s s u e and, a t h e a r i n g , SAIF d i d n o t r a i s e any defense o r re a s o n f o r n o t 
p a y i n g t h e b i l l . A f t e r t h e Referee i s s u e d h i s o r d e r , SAIF f i l e d a m o t i o n f o r 
r e c o n s i d e r a t i o n r a i s i n g , f o r t h e f i r s t t i m e , t h e argument t h a t t h e hand t h e r a p y 
was noncompensable p a l l i a t i v e t r e a t m e n t . 

We have p r e v i o u s l y h e l d t h a t an i n s u r e r may n o t deny a c l a i m on one b a s i s , 
p r o c e e d t o h e a r i n g on t h a t b a s i s and t h e n , d u r i n g c l o s i n g arguments, r a i s e a new 
b a s i s f o r d e n i a l . See J e f f e r s o n S. Case, 44 Van N a t t a 1007 ( 1 9 9 2 ) ; R i c a r d o 
Aquas, 41 Van N a t t a 2783 ( 1 9 9 0 ) , a f f ' d 109 Or App 220 ( 1 9 9 1 ) ; Edward A. R a n k i n , 
41 Van N a t t a 1926, on r e c o n 41 Van N a t t a 2133 (1 9 8 9 ) . C o r r e s p o n d i n g l y , an i n 
s u r e r may n o t re m a i n s i l e n t r e g a r d i n g i t s nonpayment o f a m e d i c a l b i l l , p r o c e e d 
t o h e a r i n g and t h e n , a f t e r t h e issuance o f a r e f e r e e ' s o r d e r , r a i s e a b a s i s f o r 
n o t p a y i n g t h e b i l l s . 

A d d i t i o n a l l y , t h e r e i s m e d i c a l evidence i n t h e r e c o r d r e l a t i n g c l a i m a n t ' s 
need f o r hand t h e r a p y t o her compensable r i g h t hand c o n d i t i o n . Dr. Layman, 
a t t e n d i n g hand surgeon, e x p l a i n e d t h a t t h e hand t h e r a p y was needed t o i n c r e a s e 
f u n c t i o n and decrease symptoms due t o t h e compensable c o n d i t i o n . (Exs. 27, 2 9 ) . 

A c c o r d i n g l y , we co n c l u d e t h a t , because SAIF d i d n o t r a i s e a de f e n s e a t 
h e a r i n g t o non-payment o f t h e hand t h e r a p y b i l l , i t i s now p r e c l u d e d f r o m r a i s 
i n g a d e f e n s e and must pay t h e b i l l . We a l s o agree t h a t t h e R e f e r e e ' s assess
ment o f a p e n a l t y f o r non-payment o f t h e b i l l i s a p p r o p r i a t e . 
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I n t e r i m Compensation 

The R e f e r e e fo u n d t h a t SAIF conceded i t owed c l a i m a n t i n t e r i m compensation 
f o r t h e p e r i o d f r o m August 27, 1990 t h r o u g h September 27, 1990. On r e v i e w , SAIF 
argues t h a t i t made no such c o n c e s s i o n and t h a t c l a i m a n t i s n o t e n t i t l e d t o i n 
t e r i m compensation because i t d i d n o t r e c e i v e n o t i c e o f c l a i m a n t ' s m e d i c a l l y 
v e r i f i e d i n a b i l i t y t o work due t o a w orsening o f t h e compensable i n j u r y . We 
a g r e e . 

There i s no i n d i c a t i o n i n t h e r e c o r d t h a t SAIF conceded t h a t c l a i m a n t i s 
e n t i t l e d t o i n t e r i m compensation. T h e r e f o r e , we do n o t f i n d t h a t such a conces
s i o n was made. Pr o c e e d i n g t o t h e m e r i t s , an i n s u r e r ' s d u t y t o pay i n t e r i m com
p e n s a t i o n under ORS 656.273(6) i s n o t t r i g g e r e d u n t i l t h e i n s u r e r r e c e i v e s medi
c a l v e r i f i c a t i o n o f an i n a b i l i t y t o work due t o a w o r s e n i n g o f a compensable 
i n j u r y . S i l s b y v. SAIF, 39 Or App 555, 563 ( 1 9 7 9 ) . 

Here, c l a i m a n t r e l i e s on Dr. Layman's h a n d w r i t t e n n o t e d a t e d August 28, 
1990, t h a t c l a i m a n t i s "unable t o do r a p i d r e p e t i t i v e w r i s t o r f i n g e r movement 
w i t h r i g h t hand u n t i l f u r t h e r w r i t t e n n o t i c e . " (Ex. 2 4 ) . However, t h e n o t e i s 
n o t s u f f i c i e n t , because i t d i d n o t i n d i c a t e t h a t c l a i m a n t i s u n a b l e t o work and 
t h a t h e r i n a b i l i t y i s due t o a w orsening o f her compensable c o n d i t i o n . There
f o r e , we do n o t f i n d t h a t t h e n o t e t r i g g e r e d SAIF's o b l i g a t i o n t o pay i n t e r i m 
c o mpensation. 

Inasmuch as SAIF d i d n o t r e c e i v e m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n 
a b i l i t y t o work due t o a w o r s e n i n g o f t h e compensable i n j u r y b e f o r e September 
29, 1990 (see Ex. 2 7 ) , we r e v e r s e t h e Referee's award o f i n t e r i m compensation. 
We a l s o r e v e r s e t h e Referee's assessment o f a p e n a l t y based on t h e award o f 
i n t e r i m compensation. 

A t t o r n e y Fee on Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e i s s u e . 
ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e i s $400, t o 
be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u 
l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 15, 1991, i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . Those p o r t i o n s o f t h e o r d e r t h a t awarded c l a i m a n t i n t e r i m compensation 
f o r t h e p e r i o d f r o m August 28, 1990 t h r o u g h September 27, 1990, and assessed a 
p e n a l t y based on t h a t compensation, are r e v e r s e d . The r e m a i n d e r o f t h e Ref
e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e m e d i c a l s e r 
v i c e s i s s u e , c l a i m a n t i s awarded an assessed a t t o r n e y f e e o f $400, p a y a b l e by 
t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD A. FRIEND, Claimant 

WCB Case No. 91-04181 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Hooton and Brazeau. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e P e t e r s o n ' s o r d e r 
t h a t i n c r e a s e d c l a i m a n t ' s unscheduled .permanent d i s a b i l i t y award f r o m 31 p e r c e n t 
(99.2 d e g r e e s ) , as awarded by an Order on R e c o n s i d e r a t i o n , t o 92 p e r c e n t (294.4 
d e g r e e s ) . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t de
c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f 
un s c h e d u l e d permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o p r o v e t h a t he i s perma
n e n t l y and t o t a l l y d i s a b l e d . We agree. 

To p r o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , c l a i m a n t must e s t a b 
l i s h t h a t he i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 656.206; W i l s o n v. Weyerhaeuser, 30 Or App 
403 ( 1 9 7 7 ) . Because c l a i m a n t r e t a i n s some p h y s i c a l c a p a c i t y , t h e q u e s t i o n i s 
whet h e r c l a i m a n t has e s t a b l i s h e d permanent and t o t a l d i s a b i l i t y under t h e "odd 
l o t " d o c t r i n e , under w h i c h a d i s a b l e d worker may remain c a p a b l e o f p e r f o r m i n g 
work o f some k i n d , b u t s t i l l be f o r e c l o s e d f r o m o b t a i n i n g g a i n f u l employment due 
t o a c o m b i n a t i o n o f m e d i c a l and nonmedical d i s a b i l i t i e s . Welch v. B a n i s t e r 
P i p e l i n e , 70 Or App 699 (1 9 8 4 ) . Claimant a l s o must e s t a b l i s h t h a t he i s w i l l i n g 
t o seek r e g u l a r g a i n f u l employment and has made r e a s o n a b l e e f f o r t s t o o b t a i n 
such work, u n l e s s such e f f o r t s would be f u t i l e . SAIF v. Stephen, 308 Or 41 
(1989) . 

C l a i m a n t contends t h a t h i s age o f 56 y e a r s , h i s l i m i t e d e d u c a t i o n , l a c k o f 
t r a n s f e r a b l e s k i l l s and p h y s i c a l d i s a b i l i t i e s c u r r e n t l y p r e c l u d e him f r o m g a i n 
f u l employment. He r e l i e s on t h e o p i n i o n o f Ms. B e t t y N elson, a r e h a b i l i t a t i o n 
c o n s u l t a n t , who b e l i e v e s t h a t c l a i m a n t r e q u i r e s t r a i n i n g t o r e e n t e r t h e j o b mar
k e t i n a s u i t a b l e o c c u p a t i o n . Nelson's s t a t e m e n t , however, was made w i t h r e f e r 
ence t o a r e p o r t p r e p a r e d by an o t h e r r e h a b i l i t a t i o n c o u n s e l o r , Ms. Kat h y 
W a l l a c e , who c o n c l u d e d t h a t her l a b o r market r e s e a r c h e f f o r t s " f a i l e d t o y i e l d 
any s u i t a b l e o c c u p a t i o n where [ c l a i m a n t ] c o u l d be reemployed a t a wage as c l o s e 
as p o s s i b l e t o h i s wage earned a t t h e t i m e o f i n j u r y . " (Ex. 10D). That c o n c l u 
s i o n does n o t e s t a b l i s h t h a t c l a i m a n t i s p r e c l u d e d f r o m g a i n f u l employment f o r 
purposes o f d e t e r m i n i n g permanent and t o t a l d i s a b i l i t y . As e x p l a i n e d by t h e 
c o u r t i n Tee v. A l b e r t s o n s , I n c . , 107 Or App 638 ( 1 9 9 1 ) , " g a i n f u l " employment 
as used i n ORS 656.206, i s n o t measured i n terms o f a c l a i m a n t ' s l e v e l o f e a r n 
i n g s . The c o u r t h e l d t h a t a c l a i m a n t who i s capable o f r e g u l a r l y p e r f o r m i n g any 
s e r v i c e f o r w h i c h t h e r e e x i s t s a h y p o t h e t i c a l l y normal l a b o r market can be 
" g a i n f u l l y " employed, even i f t h e employment may n o t pay as w e l l as t h e c l a i m 
a n t ' s p r e i n j u r y o c c u p a t i o n . 
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Here, d e s p i t e her c o n c l u s i o n t h a t c l a i m a n t would be u n a b l e t o r e t u r n t o 
work a t a wage e q u a l t o h i s wage a t t h e t i m e o f i n j u r y w i t h o u t r e t r a i n i n g , 
W a l l a c e f o u n d c l a i m a n t c u r r e n t l y employable a t s e v e r a l e n t r y l e v e l p o s i t i o n s 
i d e n t i f i e d i n t h e l a b o r market. L i k e w i s e , Mr. M i c h a e l V i e g a s , c l a i m a n t ' s c u r 
r e n t r e h a b i l i t a t i o n c o u n s e l o r , t e s t i f i e d a t h e a r i n g t h a t , w h i l e c l a i m a n t p r o b a 
b l y needs t r a i n i n g t o o b t a i n employment a t a wage e q u a l t o h i s p r e i n j u r y occupa
t i o n , c l a i m a n t i s c u r r e n t l y employable a t o t h e r o c c u p a t i o n s . Based on t h a t e v i 
dence, as w e l l as o u r r e v i e w o f t h e r e c o r d as a whole, we agree w i t h t h e Ref
e r e e ' s c o n c l u s i o n t h a t c l a i m a n t i s n o t e n t i t l e d t o an award o f permanent t o t a l 
d i s a b i l i t y . 

Unscheduled Permanent D i s a b i l i t y 

The R e f e r e e awarded c l a i m a n t b e n e f i t s f o r 92 p e r c e n t u n s cheduled permanent 
p a r t i a l d i s a b i l i t y . A f t e r our r e v i e w o f t h e r e c o r d , we agree and adopt h i s con
c l u s i o n s and r e a s o n i n g w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o a f o r m a l e d u c a t i o n 
v a l u e o f 1, because he d i d n o t g r a d u a t e from h i g h s c h o o l . Former OAR 436-35-
3 0 0 ( 3 ) . The i n s u r e r contends t h a t , c o n t r a r y t o t h e Referee's f i n d i n g , c l a i m a n t 
d i d g r a d u a t e f r o m h i g h s c h o o l and even completed two y e a r s o f c o l l e g e . A c c o r d 
i n g l y , i t argues t h a t t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s f o r m a l e d u c a t i o n i s 
0. We d i s a g r e e . A t h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he d i d n o t g r a d u a t e f r o m 
h i g h s c h o o l and p e r s u a s i v e l y e x p l a i n e d p r i o r d i s c r e p a n c i e s . Moreover, h i s r e h a 
b i l i t a t i o n c o u n s e l o r r e p o r t e d t h a t h i s academic achievement s c o r e s were c o n s i s 
t e n t w i t h someone who had dropped o u t o f h i g h s c h o o l and had no c o l l e g e educa
t i o n . On t h i s r e c o r d , we agree w i t h t h e Referee's f i n d i n g t h a t c l a i m a n t d i d n o t 
g r a d u a t e f r o m h i g h s c h o o l and, t h e r e f o r e , i s e n t i t l e d t o a f o r m a l e d u c a t i o n 
v a l u e o f 1. 

The i n s u r e r a l s o argues t h a t t h e Referee e r r e d i n a w a r d i n g c l a i m a n t bene
f i t s f o r t h e p a r t i a l removal o f p o s t e r i o r elements o f t h e C4, 5, 6 and 7 d i s c s . 
R e l y i n g on t h e December 28, 1989 s u r g e r y r e p o r t , t h e i n s u r e r contends t h a t no 
p o s t e r i o r e l e m e n t s were removed and t h a t c l a i m a n t ' s f a s c i a was s i m p l y i n c i s e d on 
t h e l e f t and t h e m u s c u l a t u r e was e l e v a t e d so t h a t t h e s p i n o u s p r o c e s s and la m i n a 
o f t h e c e r v i c a l s p i n e c o u l d be v i s u a l i z e d . We do n o t f a u l t t h e i n s u r e r ' s i n t e r 
p r e t a t i o n o f t h e o p e r a t i v e r e p o r t . However, Dr. Mason, who p e r f o r m e d t h e p r o c e 
d u r e , r a t e d c l a i m a n t as h a v i n g such an impairment i n a l a t e r r e p o r t . Under 
t h o s e c i r c u m s t a n c e s , we d e f e r t o t h e t r e a t i n g surgeon's c o n c l u s i o n s r e g a r d i n g 
t h e s u r g i c a l r e p o r t and p r o c e d u r e , and a f f i r m t h e Referee's award. 

A t t o r n e y Fee on Review 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w r e g a r d i n g t h e e x t e n t 
o f c l a i m a n t ' s u n s cheduled permanent p a r t i a l d i s a b i l i t y and we have n o t d i s a l l o w 
ed o r redu c e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d 
t o an assessed a t t o r n e y f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w i s $800, t o be p a i d 
by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 22, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $800, t o be 
p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
ARLENE M. MASON, Claimant 

WCB Case Nos. 91-02032, 90-12679 & 90-14269 
ORDER ON REVIEW 

C o u g h l i n , e t a l . , C l a i m a n t A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Brazeau and M o l l e r . 

S c o t t W e t z e l S e r v i c e s ( S c o t t Wetzel) r e q u e s t s r e v i e w o f R e f e r e e 
Tenenbaum's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s 
ease c l a i m f o r h e r r i g h t c a r p a l t u n n e l c o n d i t i o n ; and (2) u p h e l d Lumbermen's 
U n d e r w r i t i n g A l l i a n c e (Lumbermen's) d e n i a l o f c l a i m a n t ' s c l a i m f o r t h e same con
d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f F a c t , w i t h t h e e x c e p t i o n o f t h e l a s t 
s e n t e n c e i n t h a t s e c t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t f i l e d her r e q u e s t s f o r h e a r i n g a f t e r May 1, 1990 and t h e h e a r i n g 
convened on A p r i l 16, 1991. Consequently, we a n a l y z e t h i s m a t t e r under t h e 
Workers' Compensation Law as amended e f f e c t i v e J u l y 1, 1990. See I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y cases, t h e t h r e s h o l d i s s u e i s compens
a b i l i t y . Joseph L. Woodward, 39 Van N a t t a 1163 ( 1 9 8 7 ) . I f t h e c l a i m i s com
p e n s a b l e , t h e n t h e t r i e r o f f a c t must address t h e i s s u e o f r e s p o n s i b i l i t y . See 
R u n f t v. SAIF, 303 Or 493 (1 9 8 7 ) . 

C o m p e n s a b i l i t y 

On r e v i e w , S c o t t Wetzel argues t h a t c l a i m a n t ' s r i g h t c a r p a l t u n n e l c o n d i 
t i o n i s n o t compensable because c l a i m a n t d i d n o t miss work as a r e s u l t o f h e r 
c o n d i t i o n and she never sought t r e a t m e n t s p e c i f i c a l l y f o r h e r r i g h t c a r p a l 
t u n n e l syndrome. 

The R e f e r e e f o u n d , and we agree, t h a t c l a i m a n t f i r s t sought t r e a t m e n t f o r 
r i g h t w r i s t p a i n f r o m Dr. Nelson, D.O., i n March 1990. Dr. Nelson r e f e r r e d 
c l a i m a n t t o Dr. H e n d r i c k s / M.D., i n A p r i l 1990. Dr. H e n d r i c k s f o u n d d ecreased 
g r i p s t r e n g t h on t h e r i g h t and decreased awareness t o p i n p r i c k on t h e r i g h t 
hand. Based upon c l a i m a n t ' s t e s t r e s u l t s , Dr. H e n d r i c k s d i a g n o s e d r i g h t c a r p a l 
t u n n e l syndrome "most l i k e l y r e l a t e d t o work a c t i v i t y . " He s u b s e q u e n t l y recom
mended a w r i s t s p l i n t and/or i n j e c t i o n i n t o t h e c a r p a l t u n n e l . 

On May 17, 1990, Dr. Flanagan, M.D., pe r f o r m e d an ind e p e n d e n t m e d i c a l exam 
and d i a g n o s e d o v e r u s e syndrome o f t h e r i g h t upper e x t r e m i t y w h i c h r e s u l t e d i n 
(among o t h e r t h i n g s ) " e a r l y s i g n s o f r i g h t c a r p a l t u n n e l syndrome i n c l u d i n g 
m i l d l y abnormal ne r v e c o n d u c t i o n s t u d i e s . " Dr. Flanagan c o n c u r r e d w i t h Dr. 
H e n d r i c k s and o p i n e d t h a t c l a i m a n t ' s work was a s i g n i f i c a n t c o n t r i b u t i n g f a c t o r . 

F i n a l l y , i n October 1990, Dr. Alanko, M.D., r e p o r t e d t h a t c l a i m a n t had 
c a r p a l t u n n e l e n t r a p m e n t i n a d d i t i o n t o her s h o u l d e r problems. He b e l i e v e d t h a t 
b o t h p roblems were "due t o her employment." 
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We c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d t h a t work i s t h e m a j o r c o n t r i 
b u t i n g cause o f her r i g h t c a r p a l t u n n e l c o n d i t i o n . Moreover, a l t h o u g h S c o t t 
W e t z e l argues t h a t t h e o p i n i o n o f c l a i m a n t ' s c h i r o p r a c t o r , Dr. N e l s o n , s h o u l d be 
d i s c o u n t e d because he diagnosed b i l a t e r a l c a r p a l t u n n e l , we n o t e t h a t Dr. Nelson 
r e f e r r e d c l a i m a n t t o Dr. H e n d r i c k s f o r such t e s t i n g . A d d i t i o n a l l y , we f i n d Dr. 
H e n d r i c k s ' o p i n i o n t o be t h o r o u g h and w e l l - r e a s o n e d . A c c o r d i n g l y , we f i n d t h a t 
t h e p e r s u a s i v e m e d i c a l e v i d e n c e i n t h e r e c o r d e s t a b l i s h e s t h a t work i s t h e major 
cause o f c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n . 

R e s p o n s i b i l i t y 

A t t h e o u t s e t , we agree w i t h t h e Referee t h a t s e c t i o n 49 o f SB 1197, c o d i 
f i e d a t ORS 656.308, does n o t a p p l y i n t h i s case, as c l a i m a n t does n o t have an 
a c c e p t e d r i g h t w r i s t c l a i m . See Fred A. N u t t e r , 44 Van N a t t a 854 (1992) 
( A p p l i c a t i o n o f ORS 656.308(1) assumes t h a t t h e r e i s a compensable i n j u r y and 
t h a t t h e i n i t i a l l y r e s p o n s i b l e i n s u r e r i s s e e k i n g t o s h i f t f u r t h e r l i a b i l i t y t o 
a n o t h e r i n s u r e r / e m p l o y e r ) . Consequently, t h e Referee c o r r e c t l y a p p l i e d t h e law 
i n e f f e c t p r i o r t o t h e 1990 amendments. 

Here, c l a i m a n t f i r s t e x p e r i e n c e d r i g h t w r i s t problems w h i l e Lumbermen's 
was on t h e r i s k . She a g a i n e x p e r i e n c e d w r i s t problems a f t e r S c o t t W e t z e l went 
on t h e r i s k i n September 1989. Moreover, c l a i m a n t ' s work w h i l e Lumbermen's and 
S c o t t W e t z e l were on t h e r i s k i n v o l v e d j o b s r e q u i r i n g r e p e t i t i v e hand and w r i s t 
a c t i v i t y and c o n s t i t u t e s t h e t y p e o f employment s i t u a t i o n i n w h i c h any o f t h e 
work expo s u r e s c o u l d have caused d i s a b i l i t y . See L i n d a L. Wise, 42 Van N a t t a 
115 ( 1 9 9 0 ) . 

A c c o r d i n g l y , because c l a i m a n t has e s t a b l i s h e d t h a t her employment caused 
t h e o c c u p a t i o n a l d i s e a s e , r e s p o n s i b i l i t y i s i n i t i a l l y a s s i g n e d t o t h e l a s t em
pl o y m e n t w h i c h a t t h e t i m e o f t h e onset o f d i s a b i l i t y c o u l d have c o n t r i b u t e d t o 
t h e o c c u p a t i o n a l d i s e a s e . I n t h e absence o f d i s a b i l i t y , r e s p o n s i b i l i t y i s 
a s s i g n e d t o t h e e m p l o y e r / i n s u r e r on t h e r i s k a t t h e t i m e o f t h e f i r s t m e d i c a l 
t r e a t m e n t f o r t h e o c c u p a t i o n a l d i s e a s e . See Medford Corp. v. S m i t h , 110 Or App 
486 ( 1 9 9 2 ) . 

Here, t h e p a r t i e s agree, and t h e r e c o r d e s t a b l i s h e s , t h a t c l a i m a n t d i d n o t 
miss work due t o her r i g h t c a r p a l t u n n e l c o n d i t i o n . A c c o r d i n g l y , we must d e t e r 
mine w h i c h c a r r i e r was on t h e r i s k a t t h e t i m e c l a i m a n t sought m e d i c a l t r e a t m e n t 
f o r h e r r i g h t w r i s t . 

S c o t t W e t z e l argues t h a t , a l t h o u g h c l a i m a n t never t r e a t e d s p e c i f i c a l l y f o r 
r i g h t w r i s t p a i n , she d i d co m p l a i n t o her d o c t o r s about w r i s t p a i n d u r i n g t h e 
t i m e she was t r e a t i n g f o r her back and neck c o n d i t i o n . T h e r e f o r e , S c o t t W e t z e l 
c o n t e n d s t h a t c l a i m a n t f i r s t sought t r e a t m e n t w h i l e Lumbermen's was on t h e r i s k . 
We d i s a g r e e . 

There i s no p e r s u a s i v e evidence t h a t c l a i m a n t sought o r s p e c i f i c a l l y r e 
c e i v e d m e d i c a l t r e a t m e n t f o r her r i g h t c a r p a l t u n n e l syndrome c o n d i t i o n b e f o r e 
she sought t r e a t m e n t f r o m Dr. Nelson i n March 1990. We agree w i t h t h e Refe r e e ' s 
c o n c l u s i o n t h a t r e s p o n s i b i l i t y i s i n i t i a l l y a s s i g n e d t o S c o t t W e t z e l , as i t was 
t h e c a r r i e r on t h e r i s k a t t h e t i m e c l a i m a n t f i r s t sought t r e a t m e n t . 

F i n a l l y , we f i n d t h a t r e s p o n s i b i l i t y does n o t s h i f t t o Lumbermen's, as 
S c o t t W e t z e l has f a i l e d t o e s t a b l i s h t h a t c l a i m a n t ' s work w h i l e Lumbermen's was 
on t h e r i s k was t h e s o l e cause o f her need f o r t r e a t m e n t . Moreover, S c o t t 
W e t z e l has n o t e s t a b l i s h e d t h a t , d u r i n g i t s coverage, i t was n o t p o s s i b l e f o r 
c l a i m a n t ' s work t o have caused her r i g h t c a r p a l t u n n e l c o n d i t i o n . See FMC Corp. 
v. L i b e r t y M u t u a l I n s . Co., 70 Or App 370 (1984) c l a r i f i e d 73 Or App 223 ( 1 9 8 5 ) . 
A c c o r d i n g l y , r e s p o n s i b i l i t y remains w i t h S c o t t W e t z e l . 
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A t t o r n e y f e e s 

S c o t t W e t z e l r e q u e s t e d Board r e v i e w and c o n t e s t e d c o m p e n s a b i l i t y and r e 
s p o n s i b i l i t y . C l a i m a n t ' s c o u n s e l p a r t i c i p a t e d on Board r e v i e w s u b m i t t i n g an 
a p p e l l a t e b r i e f . Inasmuch as c l a i m a n t ' s compensation has n o t been r e d u c e d o r 
d i s a l l o w e d , we c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e f o r s e r 
v i c e s on Board r e v i e w under ORS 656.382(2), p a y a b l e by S c o t t W e t z e l . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $700 i s a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t on r e v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s p r e s e n t e d and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 5, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $700, p a y a b l e by 
S c o t t W e t z e l . 

June 18, 1992 C i t e as 44 Van N a t t a 1164 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DORIS S. KLAGER, Claimant 
WCB Case No. 90-08318 

ORDER DENYING RECONSIDERATION 
Goldberg & Mechanic, Claimant A t t o r n e y s 

Schwabe, e t a l . , Defense A t t o r n e y s 

On May 19, 1992, t h e Board i s s u e d an Order on Review w h i c h : (1) s e t a s i d e 
a D e t e r m i n a t i o n Order as premature and remanded t h e c l a i m t o t h e s e l f - i n s u r e d 
employer f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law; (2) awarded t e m p o r a r y t o t a l 
d i s a b i l i t y f r o m December 22, 1989 t o February 12, 1990; (3) assessed a p e n a l t y 
e q u a l t o 25 p e r c e n t o f t h e tem p o r a r y t o t a l d i s a b i l i t y due between December 22, 
1989 and F e b r u a r y 12, 1990 ( t o be shared e q u a l l y by c l a i m a n t and h e r a t t o r n e y ) ; 
( 4) awarded c l a i m a n t ' s a t t o r n e y an o u t - o f - c o m p e n s a t i o n f e e e q u a l t o 25 p e r c e n t 
o f t h e i n c r e a s e d compensation c r e a t e d by t h e Board's o r d e r , n o t t o exceed 
$3,800; and ( 5 ) awarded c l a i m a n t ' s a t t o r n e y a c a r r i e r - p a i d f e e o f $1,500 f o r 
s e r v i c e s a t h e a r i n g and on r e v i e w p e r t a i n i n g t o t h e employer's c o n t e n t i o n a t 
h e a r i n g and on r e v i e w t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on November 10, 
1989. 

The Board has r e c e i v e d a l e t t e r f r o m a c l a i m s examiner f o r t h e employer's 
c l a i m s a d m i n i s t r a t o r . The l e t t e r seeks " c l a r i f i c a t i o n " o f t h e Board's May 19, 
1992 o r d e r . Inasmuch as t h e c l a i m s a d m i n i s t r a t o r i s a c o r p o r a t i o n and s i n c e t h e 
s u b m i s s i o n has n o t been s u b m i t t e d by a member o f t h e Oregon S t a t e Bar, t h e r e 
q u e s t i s n o t p r o p e r l y b e f o r e us. See OAR 438-06-100(1). C o n s e q u e n t l y , we de
c l i n e t o r e c o n s i d e r t h e Board's May 19, 1992 o r d e r . 

N e v e r t h e l e s s , had we responded t o t h e r e q u e s t f o r c l a r i f i c a t i o n , we would 
have d i s a g r e e d w i t h t h e s u g g e s t i o n t h a t c l a i m a n t ' s $1,500 c a r r i e r - p a i d a t t o r n e y 
f e e award be red u c e d . I n d o i n g so, we would f u r t h e r n o t e t h a t t h e p e n a l t y 
assessed i n t h e Board's May 19, 1992 o r d e r ( t o be shared e q u a l l y between c l a i m 
a n t and h e r a t t o r n e y ) i s i n l i e u o f , r a t h e r t h a n i n a d d i t i o n t o , t h e p e n a l t y 
assessed by t h e Refer e e ' s o r d e r . F i n a l l y , s i n c e t h e D e t e r m i n a t i o n Order has 
been s e t a s i d e and t h e c l a i m remanded f o r f u r t h e r p r o c e s s i n g i n accordance w i t h 
law, we wo u l d d i s a g r e e w i t h t h e o b s e r v a t i o n t h a t t h e Board's o r d e r d i d n o t 
r e s u l t i n i n c r e a s e d compensation. 
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A c c o r d i n g l y , t h e r e q u e s t f o r " c l a r i f i c a t i o n " i s d e n i e d . The p a r t i e s ' 
r i g h t s o f ap p e a l s h a l l c o n t i n u e t o r u n unabated from t h e d a t e o f o u r May 19, 
1992 o r d e r . 
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I T I S SO ORDERED. 

June 19, 1992 C i t e as 44 Van N a t t a 1165 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DAGOVERTO R. BENAVIDEZ, Claimant 

WCB Case No. 90-19282 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r w h i c h : (1) u p h e l d t h e 
s e l f - i n s u r e d employer's a g g r a v a t i o n d e n i a l ; and (2) u p h e l d t h e employer's d e n i a l 
o f an o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s s p o n d y l o l y s i s c o n d i t i o n . On r e v i e w , 
t h e i s s u e s a r e a g g r a v a t i o n and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t . " 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s work a c t i v i t i e s i n 1989 and 1990 caused 
t h e symptoms o f h i s compensable 1987 low back s t r a i n t o wax and wane b u t t h e y 
d i d n o t cause a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . T h e r e f o r e , t h e Referee 
c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h a compensable a g g r a v a t i o n . We 
agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n ; however, we a p p l y t h e f o l l o w i n g 
a n a l y s i s . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o r award o f compensation. ORS 656.273(1). To prove a compensable w o r s e n i n g o f 
h i s u n s c h e d u l e d low back s t r a i n c o n d i t i o n , c l a i m a n t must show t h a t i n c r e a s e d 
symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g 
c a p a c i t y . S m i t h v. SAIF, 302 Or 396 (1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 2272 
( 1 9 8 9 ) , r e v ' d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 ( 1 9 9 1 ) . F u r t h e r , 
t h e w o r s e n i n g must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

I t i s a l s o c l a i m a n t ' s burden t o prov e t h a t he has s u s t a i n e d a w o r s e n i n g o f 
h i s compensable c o n d i t i o n t h a t i s more t h a n a waxing and waning o f symptoms as 
c o n t e m p l a t e d by t h e l a s t award o r arrangement o f compensation. ORS 65 6 . 2 7 3 ( 8 ) . 
I f t h e r e was m e d i c a l e v i d e n c e , p r i o r t o t h e l a s t award o f compensation, o f t h e 
p o s s i b i l i t y o f f u t u r e f l a r e ups, t h e assumption i s t h a t t h e p a r t i e s c o n s i d e r e d 
t h a t e v i d e n c e a t t h e t i m e o f c l o s u r e , u n l e s s t h e r e a r e i n d i c a t i o n s t o t h e con
t r a r y . Lucas v. C l a r k , s u p r a ; see a l s o I n t e r n a t i o n a l Paper Co. v. T u r n e r , 91 Or 
App 9 1 , r e v den 307 Or 101 (1 9 8 8 ) . 

C l a i m a n t ' s back s t r a i n c o n d i t i o n was c l o s e d by D e t e r m i n a t i o n Order on June 
3, 1988, and an October 18, 1988 S t i p u l a t i o n i n c r e a s e d h i s u n s c h e d u l e d permanent 
d i s a b i l i t y award t o 27 p e r c e n t . As a r e s u l t o f i n c r e a s e d low back p a i n , 
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c l a i m a n t r e t u r n e d t o h i s t r e a t i n g p h y s i c i a n , Dr. Gambee, o r t h o p e d i c surgeon i n 
June 1990. I n December 1990, Dr. Gambee r e p o r t e d t h a t c l a i m a n t ' s low back 
s t r a i n had been " p e r s i s t i n g w i t h i n t e r m i t t e n t e x a c e r b a t i o n s and r e m i s s i o n s . " 
(Ex. 1 8 - 3 ) . I n F e b r u a r y 1991, Dr. Gambee o p i n e d t h a t c l a i m a n t had "decompen
s a t e d as a r e s u l t o f h i s work a c t i v i t i e s and become [ s i c ] symptomatic as a r e 
s u l t o f h i s work." (Ex. 2 7 ) . Drs. Gripekoven and N e u f e l d , i n d e p e n d e n t m e d i c a l 
e x a m i n e r s , o p i n e d t h a t c l a i m a n t had e x p e r i e n c e d a symptomatic f l a r e u p o f h i s 
back symptoms i n June 1990, a t t r i b u t e d t o h i s u n d e r l y i n g c o n d i t i o n a s s o c i a t e d 
w i t h i n c r e a s e d p h y s i c a l a c t i v i t y . (Exs. 17; 22; 2 5 ) . 

Under t h e c i r c u m s t a n c e s , we are persuaded t h a t c l a i m a n t has e s t a b l i s h e d a 
symptomatic w o r s e n i n g o f h i s back s t r a i n c o n d i t i o n . We a l s o f i n d t h a t t h i s i s 
s u p p o r t e d by o b j e c t i v e f i n d i n g s i n t h e r e p o r t s o f Dr. Gambee. See Suzanne 
R o b e r t s o n , 43 Van N a t t a 1505 ( 1 9 9 1 ) ; J a c q u a l y n L. H e t r i c k , 43 Van N a t t a 2357. 
(1991) ( " o b j e c t i v e f i n d i n g s " may be d e t e r m i n e d by a p h y s i c i a n ' s e v a l u a t i o n o f 
t h e w o r k e r ' s d e s c r i p t i o n o f t h e p a i n he i s e x p e r i e n c i n g ) . A c c o r d i n g l y , we con
c l u d e t h a t c l a i m a n t has e s t a b l i s h e d a symptomatic w o r s e n i n g o f h i s compensable 
back s t r a i n c o n d i t i o n . 

A l t h o u g h c l a i m a n t has e s t a b l i s h e d a wo r s e n i n g o f h i s c o n d i t i o n , he must 
a l s o e s t a b l i s h t h a t t h i s w o r s e n i n g has r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . 
S m i t h v. SAIF, s u p r a . Here, Dr. Gambee t o o k c l a i m a n t o f f work f r o m June 20, 
1990 t o J u l y 16, 1990. T h e r e f o r e , we conclude t h a t c l a i m a n t has e s t a b l i s h e d a 
w o r s e n i n g o f h i s c o n d i t i o n r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y . However, 
because c l a i m a n t has p r e v i o u s l y been awarded unscheduled permanent d i s a b i l i t y , 
he must a l s o show t h a t t h e wor s e n i n g o f h i s c o n d i t i o n r e s u l t i n g i n d i m i n i s h e d 
e a r n i n g c a p a c i t y i s more t h a n a waxing and waning o f symptoms c o n t e m p l a t e d by 
t h e p r e v i o u s permanent d i s a b i l i t y award. ORS 656.273( 8 ) . 

Here, c l a i m a n t ' s l a s t award o f compensation was t h e October 1988 S t i p u l a 
t i o n w h i c h i n c r e a s e d h i s unscheduled permanent d i s a b i l i t y award t o 27 p e r c e n t . 
The S t i p u l a t i o n d i d n o t r e c i t e t h a t i t was i n a n t i c i p a t i o n o f f u t u r e w a x i n g and 
waning. However, on May 5, 1988, Dr. Gambee r e p o r t e d t h a t c l a i m a n t "has a 
f a i r l y common d e v e l o p m e n t a l d e f e c t i n t h e lumbar s p i n e , w h i c h t e n d s t o produce 
an u n s t a b l e s i t u a t i o n , and r e c u r r e n t episode o f back p a i n . " (Ex. 9-2 ) . F u r 
t h e r , as e a r l y as 1987, Dr. Gambee p r e d i c t e d t h a t c l a i m a n t ' s symptoms would wax 
and wane w i t h i n c r e a s e d p h y s i c a l a c t i v i t y . (Ex. 5-6). 

Under t h e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h 
t h a t h i s w o r s e n i n g i s more t h a n a waxing and waning o f symptoms c o n t e m p l a t e d by 
t h e p r e v i o u s permanent d i s a b i l i t y award. A c c o r d i n g l y , we agree w i t h t h e Referee 
t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a compensable a g g r a v a t i o n . 

O c c u p a t i o n a l Disease 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " on t h e occupa
t i o n a l d i s e a s e i s s u e w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t b e a r s t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e 
t h a t h i s work exposure i n t h e form o f a s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r 
r e n c e s was t h e major c o n t r i b u t i n g cause o f a wo r s e n i n g o f h i s p r e e x i s t i n g 
s p o n d y l o l y s i s c o n d i t i o n r e s u l t i n g i n h i s d i s a b i l i t y o r need f o r m e d i c a l t r e a t 
ment. ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and ( 2 ) . Here, Dr. Gambee r e p o r t e d t h a t : 

" I d i s a g r e e . . . t h a t t h e major c o n t r i b u t i n g cause o f h i s 
c u r r e n t p r o b l e m and need f o r t r e a t m e n t i s t h e s p o n d y l o l y s i s . The 
s p o n d y l o l y s i s made him v u l n e r a b l e t o a back s p r a i n . The back s p r a i n 
was t h e t h i n g t h a t I was t r y i n g t o t r e a t . The s p o n d y l o l y s i s s i m p l y 
made him easy t o s p r a i n . I t d i d n o t cause t h i s need f o r t r e a t m e n t , 
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b u t r a t h e r caused h i s back s p r a i n . The l a t t e r was t h e t h i n g I was 
t r e a t i n g . . . " (Ex. 2 7 ) . 
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A c c o r d i n g l y , we agree w i t h t h e Referee t h a t c l a i m a n t has n o t met h i s b u r 
den o f p r o v i n g t h a t work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f a wors
e n i n g o f h i s p r e e x i s t i n g s p o n d y l o l y s i s c o n d i t i o n r e s u l t i n g i n h i s need f o r medi
c a l t r e a t m e n t o r d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 3, 1991 i s a f f i r m e d . 

June 19, 1992 C i t e as 44 Van N a t t a 1167 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL A. FERDINAND, Claimant 

WCB Case Nos. 91-09632 & 91-17972 
ORDER DENYING MOTION TO DISMISS 

M e r r i l l Schneider, C l a i m a n t A t t o r n e y 
S a l l y A. Cooper, Defense A t t o r n e y 

C l a i m a n t has moved f o r an o r d e r d i s m i s s i n g t h e i n s u r e r ' s r e q u e s t f o r Board 
r e v i e w , c o n t e n d i n g t h a t t h e i n s u r e r has n o t t i m e l y f i l e d a r e q u e s t f o r r e v i e w i n 
accordance w i t h s t a t u t o r y r e q u i r e m e n t s . The m o t i o n t o d i s m i s s i s d e n i e d . 

FINDINGS OF FACT 

On March 6, 1992, Referee M i l l s i s s u e d an O p i n i o n and Order. The o r d e r 
c o n t a i n e d a s t a t e m e n t e x p l a i n i n g t h e r i g h t s o f t h e p a r t i e s under ORS 656.289(3) 
and 656.295. On March 11 , 1992, t h e i n s u r e r r e q u e s t e d abatement and r e c o n s i d e r 
a t i o n o f t h e Refer e e ' s o r d e r . S p e c i f i c a l l y , t h e i n s u r e r sought c l a r i f i c a t i o n o f 
t h e amount o f an o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e g r a n t e d by t h e R e f e r e e ' s 
o r d e r , w h i c h was s e t f o r t h i n t h e "Order" p o r t i o n o f t h e R e f e r e e ' s o p i n i o n as 
$450. 

On March 3 1 , 1992, t h e Referee i s s u e d an Amended O p i n i o n and Order, w h i c h 
m o d i f i e d t h e o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e award f r o m $450 t o $420. The 
March 3 1 , 1992 o r d e r c o n t a i n e d a statement e x p l a i n i n g t h e r i g h t s o f t h e p a r t i e s 
under ORS 656.289(3) and 656.295. 

On A p r i l 3, 1992, t h e i n s u r e r m a i l e d by c e r t i f i e d m a i l a r e q u e s t f o r r e 
v i e w t o t h e Board. The r e q u e s t s t a t e d t h a t t h e i n s u r e r was s e e k i n g Board r e v i e w 
o f "Referee John Mark M i l l ' s [ s i c ] o r d e r d a t e d March 6, 1992." The r e q u e s t , 
w h i c h c a r r i e d t h e c o r r e c t WCB case number, a l s o i n d i c a t e d t h a t c o p i e s o f t h e r e 
q u e s t had been p r o v i d e d t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . 

On A p r i l 9, 1992, t h e Board m a i l e d a computer-generated l e t t e r t o t h e p a r 
t i e s a c k n o w l e d g i n g t h e r e q u e s t f o r r e v i e w . 

On A p r i l 30, 1992, c l a i m a n t m a i l e d by c e r t i f i e d m a i l a r e q u e s t f o r Board 
r e v i e w o f t h e Referee's March 3 1 , 1992 o r d e r . On May 1 1 , 1992, c l a i m a n t ' s 
" c r o s s - r e q u e s t " f o r r e v i e w was acknowledged by t h e Board. 

CONCLUSIONS OF LAW 

A Re f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on wh i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 65 6 . 2 9 5 ( 2 ) . 
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Compliance w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . 
A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . The ne c e s s a r y f u n c 
t i o n o f n o t i c e s t a t u t e s i s t o i n f o r m t h e p a r t i e s o f t h e i s s u e s i n s u f f i c i e n t 
t i m e t o p r e p a r e f o r an a d j u d i c a t i o n . N o l l e n v. SAIF, 23 Or App 420, 423 (1975) 
r e v den ( 1 9 7 6 ) . 

The t i m e w i t h i n w h i c h t o appeal an o r d e r c o n t i n u e s t o r u n u n l e s s t h e o r d e r 
has been " s t a y e d , " w i t h d r a w n o r m o d i f i e d . I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 
Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or App 656, 659 ( 1 9 8 6 ) . I n o r d e r t o 
abate and a l l o w r e c o n s i d e r a t i o n o f an o r d e r i s s u e d under ORS 6 5 6 . 2 8 9 ( 1 ) , a t t h e 
v e r y l e a s t , t h e language o f t h e second o r d e r must be s p e c i f i c . Farmers I n s u r 
ance Group v. SAIF, 301 Or 612, 619 (19 8 6 ) . 

Here, c l a i m a n t a s s e r t s t h a t , a l t h o u g h t h e i n s u r e r r e q u e s t e d r e v i e w o f t h e 
R e f e r e e ' s March 6, 1992 o r d e r , t h e i n s u r e r f a i l e d t o r e q u e s t r e v i e w o f t h e Ref
e r e e ' s March 3 1 , 1992 amended o r d e r . Under such c i r c u m s t a n c e s , c l a i m a n t con
t e n d s t h a t " [ t ] h e a p p e a l s h o u l d be d i s m i s s e d . " We d i s a g r e e . 

The i n s u r e r ' s A p r i l 3, 1992 r e q u e s t d i d s t a t e t h a t i t was s e e k i n g r e v i e w 
o f t h e R e f e r e e ' s "March 6, 1992" o r d e r . N e v e r t h e l e s s , s i n c e t h e R e f e r e e ' s March 
6, 1992 o r d e r had been e x p r e s s l y amended by t h e March 3 1 , 1992 o r d e r i n response 
t o t h e i n s u r e r ' s m o t i o n f o r r e c o n s i d e r a t i o n , we con c l u d e t h a t t h e i n s u r e r ' s i n 
t e n t i o n s were o b v i o u s . I t was s e e k i n g Board r e v i e w o f t h e March 6, 1992 o r d e r , 
as m o d i f i e d by t h e March 3 1 , 1992 amended o r d e r . Inasmuch as t h e i n s u r e r ' s r e 
q u e s t was m a i l e d w i t h i n 30 days o f t h e issuance o f t h e R e f e r e e ' s March 3 1 , 1992 
Amended O p i n i o n and Order, we conclude t h a t we have j u r i s d i c t i o n t o c o n s i d e r 
t h i s m a t t e r . See ORS 656.289( 3 ) ; Farmers I n s u r a n c e Group v. SAIF, s u p r a ; Rudolph 
A. Beeman, 43 Van N a t t a 55 ( 1 9 9 1 ) ; Mary C. Chard, 39 Van N a t t a 786 ( 1 9 8 7 ) . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . As a r e s u l t o f c l a i m a n t ' s 
m o t i o n , t h e f o l l o w i n g r e v i s e d b r i e f i n g schedule w i l l be implemented. C l a i m a n t ' s 
r e s p o n d e n t ' s / c r o s s - a p p e l l a n t ' s b r i e f s h a l l be due 21 days f r o m t h e d a t e o f t h i s 
o r d e r . The i n s u r e r ' s r e p l y / c r o s s - r e s p o n d e n t ' s b r i e f w i l l be due 14 days f r o m 
t h e d a t e o f m a i l i n g o f c l a i m a n t ' s r e s p o n d e n t ' s / c r o s s - a p p e l l a n t ' s b r i e f . C l a i m 
a n t ' s c r o s s - r e p l y b r i e f w i l l be due 14 days from t h e d a t e o f m a i l i n g o f t h e 
i n s u r e r ' s r e p l y / c r o s s - r e s p o n d e n t ' s b r i e f . T h e r e a f t e r , t h i s case s h a l l be dock
e t e d f o r r e v i e w . 

I T I S SO ORDERED. 

June 19, 1992 C i t e as 44 Van N a t t a 1168 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RALPH E. FRITZ, Claimant 
WCB Case No. 90-21853 

ORDER ON REVIEW (REMANDING) 
Malagon, e t a l . , C l a i m a n t A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l V. Johnson's amended o r d e r o f 
d i s m i s s a l . On r e v i e w , t h e i s s u e i s whether t h e H e a r i n g s D i v i s i o n has j u r i s d i c 
t i o n o v e r c l a i m a n t ' s r e q u e s t f o r h e a r i n g . We conclu d e t h a t we have j u r i s d i c t i o n 
t o a d dress c l a i m a n t ' s p r o c e d u r a l e n t i t l e m e n t t o te m p o r a r y d i s a b i l i t y , p e n a l t i e s 
and a t t o r n e y f e e s , and remand t o t h e Referee f o r f u r t h e r p r o c e e d i n g s c o n c e r n i n g 
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t h o s e i s s u e s . C onsequently, we a f f i r m i n p a r t , v a c a t e i n p a r t , and remand i n 
p a r t . 

FINDINGS OF FACT 

On November 1 1 , 1990, t h e i n s u r e r accepted c l a i m a n t ' s c l a i m f o r lumbo
s a c r a l s t r a i n , c l a s s i f y i n g i t as a n o n d i s a b l i n g i n j u r y . (Ex. 8 ) . On t h a t same 
d a t e , t h e i n s u r e r a l s o i s s u e d t o c l a i m a n t a n o t i c e o f c l a i m c l o s u r e and i n d i 
c a t e d t h a t no t i m e l o s s o r m e d i c a l compensation had been p a i d . (Ex. 9 ) . 

On December 10, 1990, t h e Hearings D i v i s i o n r e c e i v e d c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g . C l a i m a n t i d e n t i f i e d t e m porary p a r t i a l d i s a b i l i t y , t e m p o r a r y t o t a l 
d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s , and e n t i t l e m e n t t o compensation as 
t h o s e i s s u e s t o be l i t i g a t e d a t h e a r i n g . 

A f t e r c o n v e n i n g a h e a r i n g on February 28, 1991, t h e R e f e r e e i s s u e d an 
o r d e r d i s m i s s i n g t h e r e q u e s t f o r h e a r i n g based on l a c k o f j u r i s d i c t i o n . The 
Re f e r e e s u b s e q u e n t l y g r a n t e d c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n . A f t e r con
s i d e r i n g t h e p a r t i e s ' a d d i t i o n a l arguments, t h e Referee i s s u e d an amended o r d e r 
o f d i s m i s s a l , a g a i n f i n d i n g t h a t he l a c k e d j u r i s d i c t i o n t o c o n s i d e r t h e r e q u e s t 
f o r h e a r i n g . The Referee a d m i t t e d w r i t t e n e x h i b i t s i n t o t h e r e c o r d a t h e a r i n g 
b u t t o o k no o r a l t e s t i m o n y . 

CONCLUSIONS OF LAW AND OPINION 

A t h e a r i n g , t h e Referee i n t e r p r e t e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g as 
r a i s i n g a c h a l l e n g e t o t h e i n s u r e r ' s N o t i c e o f C l o s u r e . He c o n c l u d e d t h a t t h e 
H e a r i n g s D i v i s i o n l a c k e d j u r i s d i c t i o n over t h i s i s s u e . We agree w i t h , and 
ad o p t , h i s a n a l y s i s c o n c e r n i n g j u r i s d i c t i o n over t h e N o t i c e o f C l o s u r e . How
e v e r , a l t h o u g h c l a i m a n t does n o t c o n t e s t t h e Referee's b a s i c p r e m i s e t h a t t h e 
H e a r i n g s D i v i s i o n l a c k s j u r i s d i c t i o n t o hear a d i r e c t c h a l l e n g e t o a N o t i c e o f 
C l o s u r e , c l a i m a n t n e v e r t h e l e s s contends t h a t h i s r e q u e s t f o r h e a r i n g r a i s e d h i s 
e n t i t l e m e n t t o i n t e r i m compensation as an i s s u e and t h a t t h e H e a r i n g s D i v i s i o n 
has j u r i s d i c t i o n o v e r t h i s i s s u e o f p r o c e d u r a l e n t i t l e m e n t t o t e m p o r a r y d i s a b i l 
i t y . 

We agree t h a t c l a i m a n t ' s s p e c i f i c a t i o n o f i s s u e s can r e a s o n a b l y be i n t e r 
p r e t e d as r a i s i n g t h e i s s u e o f i n t e r i m compensation. See L i b e r t y N o r t h w e s t I n s . 
Corp. v. A l o n z o , 105 Or App 458 (19 9 1 ) . Moreover, t h e i s s u e o f i n t e r i m compen
s a t i o n was c l e a r l y n o t e d i n c l a i m a n t ' s May 15, 1991 l e t t e r t o t h e R e f e r e e . 
A c c o r d i n g l y , we n e x t address t h e j u r i s d i c t i o n o f t h e H e a r i n g s D i v i s i o n t o con
s i d e r t h i s i s s u e . 

We r e c e n t l y c o n s i d e r e d o ur j u r i s d i c t i o n t o address p r o c e d u r a l e n t i t l e m e n t 
t o t e m p o r a r y d i s a b i l i t y i n our o r d e r on r e c o n s i d e r a t i o n i n Steven V. B i s c h o f f , 
44 Van N a t t a 255, on r e c o n 44 Van N a t t a 433 (19 9 2 ) . I n t h a t case, t h e c l a i m 
a n t ' s a c c e p t e d i n j u r y was c l a s s i f i e d as n o n d i s a b l i n g . The c l a i m a n t r e q u e s t e d a 
h e a r i n g ; t h e R e f e r e e concl u d e d t h a t t h e i n j u r y had become d i s a b l i n g . On r e v i e w , 
we a p p l i e d ORS 65 6 . 2 7 7 ( 1 ) , w h i c h r e q u i r e s t h e c a r r i e r t o r e p o r t a w o r k e r ' s c l a i m 
t h a t a n o n d i s a b l i n g i n j u r y i s d i s a b l i n g t o t h e D i r e c t o r f o r d e t e r m i n a t i o n p u r 
s u a n t t o ORS 656.268. I d . a t 255. T h e r e f o r e , because t h e E v a l u a t i o n S e c t i o n 
had n o t i s s u e d a d e t e r m i n a t i o n p u r s u a n t t o ORS 656.268(11), we c o n c l u d e d t h a t we 
l a c k e d j u r i s d i c t i o n t o address t h e m a t t e r . I d . a t 256. 

On r e c o n s i d e r a t i o n , however, we found t h a t t h e a c t u a l i s s u e p r e s e n t e d was 
c l a i m a n t ' s p r o c e d u r a l e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s . I d . a t 434. 
Because t h a t i s s u e was n o t w i t h i n t h e d i s a b l i n g / n o n d i s a b l i n g s t a t u s i s s u e , o v e r 
w h i c h t h e D i r e c t o r had j u r i s d i c t i o n , o r t h e s u b s t a n t i v e e n t i t l e m e n t i s s u e , w h i c h 
w o u l d be d e t e r m i n e d a t c l a i m c l o s u r e , we found t h a t we had j u r i s d i c t i o n t o 
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address i t under ORS 656.283( 1 ) . See i d . We f i n d t h a t t h e same r e a s o n i n g 
a p p l i e s t o t h i s case. T h e r e f o r e , t h e i s s u e s o f i n t e r i m compensation and p e n a l 
t i e s and a t t o r n e y f e e s a r e p r o p e r l y b e f o r e us. 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . G i v e n t h e l a c k o f o r a l t e s t i m o n y , we f i n d t h a t t h e r e c o r d i s incom
p l e t e l y and i n s u f f i c i e n t l y developed w i t h r e g a r d t o t h e i s s u e s o f i n t e r i m com
p e n s a t i o n and p e n a l t i e s and a t t o r n e y f e e s . See Ch a r l e s A. B u t l e r , 44 Van N a t t a 
994, 996 ( 1 9 9 2 ) . We t h e r e f o r e f i n d i t a p p r o p r i a t e t o remand t h i s m a t t e r t o t h e 
Re f e r e e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

A c c o r d i n g l y , we a f f i r m t h e Referee's amended o r d e r o f d i s m i s s a l i n s o f a r as 
i t p e r t a i n e d t o a l a c k o f j u r i s d i c t i o n r e g a r d i n g t h e n o t i c e o f c l o s u r e . How
e v e r , because we f i n d t h a t Referee M i c h a e l V. Johnson had j u r i s d i c t i o n t o con
s i d e r c l a i m a n t ' s c o n t e n t i o n r e g a r d i n g p r o c e d u r a l e n t i t l e m e n t t o t e m p o r a r y d i s 
a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s , we remand t h i s case t o t h e R e f e r e e f o r 
f u r t h e r p r o c e e d i n g s t o d e t e r m i n e c l a i m a n t ' s e n t i t l e m e n t , i f any, t o i n t e r i m com
p e n s a t i o n as w e l l as p e n a l t i e s and a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d l y un
r e a s o n a b l e c o n d u c t . F o l l o w i n g t h o s e p r o c e e d i n g s , t h e Re f e r e e s h a l l i s s u e a 
f i n a l a p p e a l a b l e o r d e r c o n c e r n i n g t h o s e m a t t e r s . 

ORDER 

The R e f e r e e ' s amended o r d e r d a t e d June 5, 1991 i s a f f i r m e d i n p a r t and va
c a t e d i n p a r t . The o r d e r i s a f f i r m e d t o t h e e x t e n t t h a t i t d i s m i s s e d c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g r e g a r d i n g any o b j e c t i o n s t o t h e n o t i c e o f c l o s u r e . We va
c a t e t h e o r d e r t o t h e e x t e n t t h a t t h e Referee concl u d e d t h a t he was w i t h o u t j u 
r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s e n t i t l e m e n t t o p r o c e d u r a l t e m p o r a r y d i s a b i l i t y 
and p e n a l t i e s and a t t o r n e y f e e s . C o n s i d e r a t i o n o f t h o s e i s s u e s i s remanded t o 
Ref e r e e M i c h a e l V. Johnson f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

June 19, 1992 C i t e as 44 Van N a t t a 1170 (19921 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN M. McMILLEN, Claimant 

WCB Case Nos. 91-02068 Si 91-14973 
ORDER ON REVIEW (REMANDING) 

P o z z i , e t a l . , C l a i m a n t A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r w h i c h : ( 1 ) h e l d t h a t t h e 
H e a r i n g s D i v i s i o n l a c k e d o r i g i n a l j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s c o n t e n t i o n 
t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d by a D e t e r m i n a t i o n O r d e r; (2) f o u n d t h a t 
c l a i m a n t was n o t e n t i t l e d t o temporary d i s a b i l i t y p r i o r t o March 25, 1991; and 
(3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d l y u n r e a s o n a b l e 
c l a i m p r o c e s s i n g . N o t i n g t h a t t h e Referee " i n a d v e r t e n t l y e x c l u d e d " an e x h i b i t 
f r o m t h e r e c o r d , t h e p a r t i e s j o i n t l y seek remand f o r t h e i n t r o d u c t i o n o f t h e 
o m i t t e d e x h i b i t (Ex. 3 4 ) . We g r a n t t h e m o t i o n f o r remand. 

Sh o u l d we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y , o r 
o t h e r w i s e i n s u f f i c i e n t l y d eveloped, we may remand t o t h e R e f e r e e f o r f u r t h e r 
e v i d e n c e t a k i n g , c o r r e c t i o n , o r o t h e r necessary a c t i o n . ORS 6 5 6 . 2 9 5 ( 5 ) . 

Here, t h e p a r t i e s have j o i n t l y moved f o r remand f o r t h e a d m i s s i o n o f 
E x h i b i t 34, w h i c h i s a p p a r e n t l y a March 1991 m e d i c a l r e p o r t f r o m Dr. Hansen, 
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c l a i m a n t ' s t r e a t i n g p h y s i c i a n . T h i s r e p o r t was t i m e l y s u b m i t t e d by c l a i m a n t ' s 
a t t o r n e y i n advance o f h e a r i n g . A t t h e h e a r i n g , t h e Referee s t a t e d t h a t t h e 
p a r t i e s had agreed w h i c h e x h i b i t s were r e l e v a n t and t h a t t h e i n s u r e r ' s c o u n s e l 
w o u l d be s u b m i t t i n g t h o s e e x h i b i t s and an e x h i b i t l i s t f o l l o w i n g t h e h e a r i n g . 
T h e r e a f t e r , t h e employer's co u n s e l s u b m i t t e d e x h i b i t s and an e x h i b i t l i s t w h i c h 
o m i t t e d E x h i b i t 34. I n i s s u i n g h i s o r d e r , t h e Referee l i k e w i s e o m i t t e d E x h i b i t 
34 f r o m i n c l u s i o n i n t h e r e c o r d . 

I n s e e k i n g remand f o r t h e a d m i s s i o n and c o n s i d e r a t i o n o f E x h i b i t 34, t h e 
p a r t i e s agree t h a t t h e e x h i b i t was " i n a d v e r t e n t l y e x c l u d e d " f r o m e v i d e n c e . We 
i n t e r p r e t such a s t a t e m e n t t o mean t h a t t h e p a r t i e s s t i p u l a t e d a t h e a r i n g t h a t 
t h e e x h i b i t s w h i c h t h e i n s u r e r ' s c o u n s e l would be p r o v i d i n g t o t h e Re f e r e e f o l 
l o w i n g t h e h e a r i n g would i n c l u d e E x h i b i t 34 and t h a t t h e i n s u r e r ' s c o u n s e l u n i n 
t e n t i o n a l l y o m i t t e d t h e e x h i b i t f r o m t h e m a t e r i a l s and e x h i b i t l i s t s u b m i t t e d t o 
t h e R e f e r e e f o r a d m i s s i o n i n t o t h e r e c o r d . 

C o n s i d e r i n g t h e a f o r e m e n t i o n e d c i r c u m s t a n c e s , we f i n d t h a t t h i s case has 
been i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d , and con
c l u d e t h a t remand i s an a p p r o p r i a t e a c t i o n . ORS 656.295( 5 ) . A c c o r d i n g l y , t h i s 
m a t t e r i s remanded t o Referee Thye f o r f u r t h e r p r o c e e d i n g s . These p r o c e e d i n g s 
may be c o n d u c t e d i n any manner t h a t t h e Referee c o n c l u d e s w i l l a c h i e v e s u b s t a n 
t i a l j u s t i c e and ensure a complete and a c c u r a t e r e c o r d . The l i m i t e d purpose o f 
t h e p r o c e e d i n g s i s t o o b t a i n a copy o f E x h i b i t 34 and admit t h e e x h i b i t i n t o t h e 
r e c o r d . No a d d i t i o n a l e x h i b i t s o r t e s t i m o n y s h a l l be a d m i t t e d . T h e r e a f t e r , t h e 
Ref e r e e s h a l l i s s u e a f i n a l , a p p e a l a b l e o r d e r on r e c o n s i d e r a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 3 1 , 1992 i s v a c a t e d . T h i s case i s r e 
manded t o Re f e r e e Thye f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

June 19, 1992 C i t e as 44 Van N a t t a 1171 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HEATH A. NICKEL, Claimant 
WCB Case No. 91-07230 

ORDER ON REVIEW 
Robert G. D o l t o n , Claimant A t t o r n e y 

Thomas Ewing ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r w h i c h s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s l e f t a n k l e i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , b u t w i t h t h e f o l l o w i n g m o d i f i c a 
t i o n s and s u p p l e m e n t a t i o n . 

A t one p o i n t w h i l e c l a i m a n t was "messing around" w i t h h i s c o - w orker, A l a n 
Braguy, A l a n was on c l a i m a n t ' s back, w i t h c l a i m a n t h o l d i n g A l a n ' s neck and head 
and one l e g . ( T r . 19, 28-29). I t was a t t h i s p o i n t t h a t co-worker Ron Maxwell 
o b s e r v e d t h e w r e s t l i n g . A l a n s a i d t h a t c l a i m a n t was moving around i n c i r c l e s , 
w h i l e he ( A l a n ) t r i e d t o g e t o f f h i s back. Then c l a i m a n t f e l l , and A l a n f e l l a t 
t h e same t i m e . ( T r . 2 9 ) . 
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The employer d i d n o t condone w r e s t l i n g on t h e p r e m i s e s , nor was he aware 
t h a t c l a i m a n t had engaged i n w r e s t l i n g p r i o r t o t h e i n c i d e n t i n w h i c h he i n j u r e d 
h i s a n k l e . ( T r . 38; see a l s o T r . 2 1 , 25, 3 2 ) . 

FINDINGS OF ULTIMATE FACT 

I n l i e u o f t h e Referee's f i n d i n g , we f i n d t h a t c l a i m a n t was n o t i n j u r e d 
d u r i n g t h e c o u r s e and scope o f h i s employment. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e h e l d t h a t t h e c o u r t ' s r e a s o n i n g i n Brown v. L i b e r t y N o r t h w e s t 
I n s . Co., 105 Or App 92 (1990) s h o u l d g u i d e t h e outcome i n t h i s case. However, 
u n l i k e t h e Brown case, t h e Referee here found t h a t h o r s e p l a y i n g e n e r a l was com
monplace d u r i n g work, and t h a t i t was more acquiesced i n t h a n p r o h i b i t e d . Based 
on t h e s e f i n d i n g s , he conclu d e d t h a t c l a i m a n t ' s i n j u r y o c c u r r e d d u r i n g t h e 
co u r s e and scope o f h i s employment. We d i s a g r e e . 

I n t h i s case, c l a i m a n t f e l l and i n j u r e d h i s l e f t a n k l e as a r e s u l t o f 
w r e s t l i n g w i t h a co-worker. C l a i m a n t was p e r f o r m i n g h i s work d u t i e s when he 
walk e d t o a n o t h e r area o f t h e b u i l d i n g where he worked, e n c o u n t e r e d h i s co
wo r k e r A l a n Braguy, and engaged him i n a b r i e f p e r i o d o f w r e s t l i n g . The a c t i v 
i t y was done i n "good f u n , " w i t h o u t anger. C l a i m a n t had engaged i n s i m i l a r 
" h o r s i n g around" w i t h co-workers p r e v i o u s l y i n t h i s j o b . ( T r . 1 0 - 1 1 ) . The 
a c t i v i t y ended when c l a i m a n t f e l l , i n j u r i n g h i s a n k l e . ( T r . 28-29; c f . T r . 13-
1 5 ) . 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) d e f i n e s a "compensable i n j u r y " as an a c c i d e n t a l i n j u r y 
a r i s i n g o u t o f and i n t h e course o f employment. I n o r d e r t o e s t a b l i s h t h a t h i s 
i n j u r y a r o s e " o u t o f and i n t h e course o f employment," c l a i m a n t must p r o v e t h a t 
h i s i n j u r y i s s u f f i c i e n t l y w o r k - r e l a t e d t o be compensable under t h e u n i t a r y 
w o r k - c o n n e c t i o n t e s t . See Rogers v. SAIF, 289 Or 633 ( 1 9 8 0 ) ; M e l l i s v. McEwen, 
Hanna, G i s v o l d , 74 Or 572; 575, r e v den 300 Or 249 ( 1 9 8 5 ) . 

I n Brown v. L i b e r t y Northwest I n s . Co., supra, t h e c o u r t made i t c l e a r 
t h a t i n j u r i e s a r i s i n g f r o m h o r s e p l a y a r e n o t a u t o m a t i c a l l y w o r k - r e l a t e d , and 
t h a t " c l a i m a n t must show a c a u s a l l i n k between t h e o c c u r r e n c e o f t h e i n j u r y and 
a r i s k c o n n e c t e d w i t h h i s o r her employment." 105 Or App a t 96, 95. I n Brown, 
t h e c o u r t a f f i r m e d t h e Board's f i n d i n g t h a t c l a i m a n t ' s i n j u r y , i n c u r r e d when he 
jumped o v e r a p i l e o f lumber w h i l e " h o r s i n g around" w i t h a co - w o r k e r , was n o t 
compensable. See Robert R. Brown, 42 Van N a t t a 862, 863 ( 1 9 9 0 ) , a f f ' d Brown v. 
L i b e r t y N o r t h w e s t I n s . Co., supra. 

The C o u r t o f Appeals has i d e n t i f i e d 7 f a c t o r s t o c o n s i d e r i n e v a l u a t i n g 
w h e t h e r an a c t i v i t y a t t h e t i m e o f i n j u r y i s w o r k - r e l a t e d : (1) w h e t h e r t h e 
a c t i v i t y was f o r t h e b e n e f i t o f t h e employer; (2) whether t h e a c t i v i t y was con
t e m p l a t e d by t h e employer and employee; (3) whether t h e a c t i v i t y was an o r d i n a r y 
r i s k o f , and i n c i d e n t a l t o , t h e employment; (4) whether t h e employee was p a i d 
f o r t h e a c t i v i t y ; (5) whether t h e a c t i v i t y was on t h e employer's p r e m i s e s ; (6) 
whet h e r t h e a c t i v i t y was d i r e c t e d by o r acquiesced i n by t h e emp l o y e r ; and (7) 
whether t h e employee was on a p e r s o n a l m i s s i o n o f h i s own. M e l l i s , s u p r a a t 
574. W h i l e a l l 7 f a c t o r s a r e c o n s i d e r e d , no one f a c t o r i s d i s p o s i t i v e . I d . 

I n t h e i n s t a n t case, we f i n d t h a t c l a i m a n t ' s w r e s t l i n g a c t i v i t y d i d n o t 
b e n e f i t t h e employer, who i s engaged i n t h e b u s i n e s s o f r e p a i r i n g and p a i n t i n g 
c a r s and needs t o p r o t e c t f r e s h l y p a i n t e d c a r s from d u s t , d i r t and s c r a t c h i n g . 
( T r . 3 6 - 3 7 ) . C l a i m a n t a s s e r t s t h a t t h e shop was a " f u n " p l a c e t o work, and t h a t 
h a v i n g a r e l a x e d work p l a c e and happy work f o r c e i s a b e n e f i t t o t h e employer. 
However, we have p r e v i o u s l y h e l d t h a t t h e b e n e f i t must go beyond improved 
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employee m o r a l e , i n o r d e r t o c o n s t i t u t e a b e n e f i t t o t h e employer. Steve M 
Chambers, 42 Van N a t t a 2600, 2601 (19 9 0 ) . 
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W r e s t l i n g a c t i v i t y was n o t con t e m p l a t e d as p a r t o f c l a i m a n t ' s j o b d u t i e s , 
and we f i n d t h a t i t was n o t an o r d i n a r y r i s k o f c l a i m a n t ' s employment i n an auto 
p a i n t i n g shop. C l a i m a n t p o i n t s o u t t h a t t h e r e were a i r hoses on t h e f l o o r i n 
t h e a r e a where he was i n j u r e d , and argues t h a t because he " c o u l d have" t r i p p e d 
o v e r one even i f t h e r e had been no h o r s e p l a y , t r i p p i n g o v e r an a i r hose i s an 
o r d i n a r y r i s k o f h i s employment. We f i n d c l a i m a n t ' s argument i r r e l e v a n t i n t h i s 
case, s i n c e t h e ev i d e n c e f a i l s t o e s t a b l i s h t h a t c l a i m a n t t r i p p e d o v e r an a i r 
hose; c l a i m a n t s i m p l y does n o t know how he f e l l . ( T r . 1 7 ) . 

We f i n d t h a t t h e employer n e i t h e r condoned nor ac q u i e s c e d i n w r e s t l i n g a t 
work, and c l a i m a n t h i m s e l f d e s c r i b e d t h e a c t i v i t y as "messing a r o u n d . " ( T r . 
1 3 ) . The employer s t a t e d t h a t he would have g i v e n a s t e r n w a r n i n g t o any worker 
he caught w r e s t l i n g . ( T r . 3 8 ) . A l t h o u g h t h e employer had no s p e c i f i c , w r i t t e n 
company p o l i c y r e g a r d i n g h o r s e p l a y , c l a i m a n t ' s co-workers knew t h a t w r e s t l i n g on 
t h e employer's premises was p r o h i b i t e d . ( T r . 2 1 , 32, 3 5 ) . C l a i m a n t had been 
p r e v i o u s l y r e p r i m a n d e d f o r h o r s e p l a y i n v o l v i n g t h r o w i n g t a p e b a l l s . C l a i m a n t 
acknowledged t h a t he p r e v i o u s l y p a i d f o r a broken c a r m i r r o r , caused by h i s 
t h r o w i n g a " t a p e b a l l " i n t h e shop, and t h a t h i s employer t o l d him t o d i s c o n t i n u e 
t h e a c t i v i t y . 

W h i l e t h e i n j u r y o c c u r r e d a t t h e employer's work s i t e and c l a i m a n t was 
p a i d f o r h i s work, t h e s e f a c t o r s a r e n o t s u f f i c i e n t t o make t h e i n j u r y compens
a b l e . R o b e r t R. Brown, supra, a f f ' d Brown v. L i b e r t y N o r t h w e s t I n s . Co., supra. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e r e i s no c a u s a l r e l a t i o n 
s h i p between c l a i m a n t ' s i n j u r y and a r i s k connected w i t h h i s employment. See 
Rob e r t R. Brown, s u p r a . A c c o r d i n g l y , c l a i m a n t ' s i n j u r y d i d n o t a r i s e o u t o f nor 
was i t i n t h e c o u r s e o f h i s employment. ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 26, 1991 i s r e v e r s e d . The Referee's 
award o f a $1,750 assessed a t t o r n e y f e e i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s May 
7, 1991 d e n i a l i s r e i n s t a t e d and u p h e l d . 

June 19, 1992 C i t e as 44 Van N a t t a 1173 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ALETHA R. SAMPERI, Claimant 

WCB Case No. 91-09848 
ORDER ON REVIEW 

Parks & R a t l i f f , C l aimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r 
w h i c h d i r e c t e d i t t o pay c l a i m a n t ' s scheduled permanent d i s a b i l i t y award a t t h e 
r a t e o f $305 p e r degree. On r e v i e w , t h e i s s u e i s r a t e o f sch e d u l e d permanent 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , w i t h t h e f o l l o w i n g supplementa
t i o n . 
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P u r s u a n t t o a November 1, 1991 s t i p u l a t e d s e t t l e m e n t , t h e p a r t i e s agreed 
t o s u b m i t t h e i s s u e o f t h e p r o p e r r a t e o f c l a i m a n t ' s s c h e d u l e d permanent d i s 
a b i l i t y award t o a Ref e r e e . 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we n o t e t h a t no e x h i b i t s were r e c e i v e d i n t o e v i 
dence by t h e R e f e r e e . However, because t h e Febru a r y 27, 1991 D e t e r m i n a t i o n 
Order and t h e November 1, 1991 s t i p u l a t e d s e t t l e m e n t agreement a r e i n c l u d e d i n 
t h e r e c o r d and t h e p a r t i e s and t h e Referee r e f e r t o t h e s e documents, we co n c l u d e 
t h a t t h e R e f e r e e i n t e n d e d t o admit — a n d i m p l i c i t l y d i d a d m i t — b o t h as e v i d e n c e 
i n t h i s case. See N e l l i e M. L e d b e t t e r , 43 Van N a t t a 570, 571 ( 1 9 9 1 ) . There
f o r e , we c o n s i d e r t h e Febru a r y 27, 1991 D e t e r m i n a t i o n Order and t h e November 1, 
1991 w r i t t e n agreement and proceed w i t h our r e v i e w . ORS 6 5 6 . 2 9 5 ( 5 ) . 

The p a r t i e s ' w r i t t e n agreement p r o v i d e s i n r e l e v a n t p a r t : 

"* * * (2) Clai m a n t s h a l l be awarded an a d d i t i o n a l 5% sched
u l e d d i s a b i l i t y e q u a l t o 7.5 degrees f o r t h e r i g h t knee, f o r a t o t a l 
award f o r t h e r i g h t knee t o d a t e o f 54 degrees e q u a l t o 36%. S a i d 
award due p e r t h i s s t i p u l a t i o n i s $1,087.50. 

"3) The p a r t i e s a r e unable t o agree r e g a r d i n g t h e r a t e p e r 
degree t h a t d i s a b i l i t y i s t o be p a i d . The p a r t i e s s t i p u l a t e t h a t 
t h e r e f e r e e may i s s u e an O p i n i o n and Order r e g a r d i n g t h e r a t e p e r 
degree o f d i s a b i l i t y . * * *" 

The s t i p u l a t i o n p l a i n l y s t a t e s t h a t t h e p a r t i e s were "unable t o agree r e 
g a r d i n g t h e r a t e p e r degree t o be p a i d , " and t h a t "a r e f e r e e may i s s u e an Opin
i o n and Order" r e g a r d i n g t h a t r a t e t o r e s o l v e t h e p a r t i e s ' d i s p u t e . C o n s i d e r i n g 
t h e p l a i n language o f t h e agreement, we f i n d t h a t t h e p a r t i e s i n t e n d e d t o subm i t 
t h e r a t e i s s u e t o a Referee . The p a r t i e s agreement i s b i n d i n g . See Evans v. 
Rookard, 85 Or App 213, 214 (19 8 7 ) . T h e r e f o r e , we co n c l u d e t h a t t h e employer 
may n o t renege. 

F i n a l l y , c o n c e r n i n g t h e m e r i t s o f t h e r a t e m a t t e r , we adopt t h e Refe r e e ' s 
" O p i n i o n " and " C o n c l u s i o n o f Law." See Al a n G. He r r o n , 43 Van N a t t a 267, on 
re c o n 43 Van N a t t a 1097 (1 9 9 1 ) . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
employer's r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w i s $1,000, t o be 
p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 20, 1991 i s a f f i r m e d . For h i s s e r v i c e s 
on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an a t t o r n e y f e e o f $1,000, p a y a b l e by 
t h e s e l f - i n s u r e d employer. 
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The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
Baker's o r d e r t h a t d i r e c t e d i t t o pay c l a i m a n t ' s scheduled permanent p a r t i a l 
d i s a b i l i t y award a t t h e r a t e o f $305 per degree. C l a i m a n t c r o s s - r e q u e s t s r e v i e w 
o f t h a t p o r t i o n o f t h e o r d e r t h a t s e t a s i d e an o r d e r on r e c o n s i d e r a t i o n on t h e 
b a s i s t h a t i t was i n v a l i d under ORS 656.268. Cl a i m a n t a l s o a l l e g e s t h a t he i s 
e n t i t l e d t o : (1) a 5 p e r c e n t award f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e 
use o f h i s r i g h t hand; and (2) p e n a l t i e s under ORS 6 5 6 . 2 6 8 ( 4 ) ( g ) and (e) and an 
assessed a t t o r n e y f e e under ORS 656.382(1). The employer a l s o a s s e r t s t h a t , i f 
t h e Board f i n d s t h a t i t has j u r i s d i c t i o n t o address c l a i m a n t ' s c r o s s - r e q u e s t f o r 
r e v i e w c o n c e r n i n g an o r d e r on r e c o n s i d e r a t i o n , we s h o u l d remand t o t h e Referee 
t h e m a t t e r s o f e x t e n t o f d i s a b i l i t y and p e n a l t i e s . 

On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , remand, e x t e n t o f sc h e d u l e d d i s 
a b i l i t y , r a t e o f sc h e d u l e d d i s a b i l i t y , and p e n a l t i e s and a t t o r n e y f e e s . We r e 
v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

J u r i s d i c t i o n 

A n o t i c e o f c l o s u r e awarded c l a i m a n t 5 p e r c e n t s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y f o r a r i g h t arm i n j u r y . As r e q u i r e d by ORS 6 5 6 . 2 6 8 ( 4 ) ( e ) , c l a i m a n t 
r e q u e s t e d r e c o n s i d e r a t i o n o f t h e n o t i c e o f c l o s u r e . I n t h a t r e q u e s t , c l a i m a n t 
contended t h a t he was e n t i t l e d t o r a t i n g s f o r a c h r o n i c c o n d i t i o n l i m i t i n g 
r e p e t i t i v e use o f h i s r i g h t hand and l o s s o f g r i p s t r e n g t h i n h i s r i g h t hand. 
(Ex. 1 3 - 1 ) . On r e c o n s i d e r a t i o n , t h e WCD A p p e l l a t e U n i t agreed t h a t c l a i m a n t was 
e n t i t l e d t o an award f o r l o s s o f g r i p s t r e n g t h b u t found no e v i d e n c e t o s u p p o r t 
an award f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use. (Ex. 1 8 - 1 ) . The 
n o t i c e o f c l o s u r e was amended t o p r o v i d e f o r an award o f 22 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y . ( I d ) . 

The employer r e q u e s t e d a h e a r i n g , c o n t e n d i n g t h a t t h e award p r o v i d e d by 
t h e o r d e r on r e c o n s i d e r a t i o n was e x c e s s i v e . A t h e a r i n g , c l a i m a n t c o n t i n u e d t o 
a s s e r t an e n t i t l e m e n t t o 5 p e r c e n t f o r a c h r o n i c c o n d i t i o n . The Ref e r e e con
c l u d e d t h a t t h e o r d e r on r e c o n s i d e r a t i o n was i n v a l i d because no m e d i c a l a r b i t e r 
had been a p p o i n t e d under ORS 656.268(7). The Referee, t h e r e f o r e , f o u n d t h a t t h e 
r e c o n s i d e r a t i o n p r o c e s s had n o t been completed and t h a t " [ t ] h e H e a r i n g s D i v i s i o n 
has no a u t h o r i t y [ t o c o n s i d e r t h e r e q u e s t f o r h e a r i n g c o n c e r n i n g t h e o r d e r on 
r e c o n s i d e r a t i o n ] u n t i l a f t e r r e c o n s i d e r a t i o n i s completed i n accordance w i t h t h e 
law." (O & O a t 2 ) . 

As we have p r e v i o u s l y h e l d , we l a c k j u r i s d i c t i o n t o c o n s i d e r a r e q u e s t f o r 
h e a r i n g c o n c e r n i n g o b j e c t i o n s t o a n o t i c e o f c l o s u r e o r d e t e r m i n a t i o n o r d e r be
f o r e t h e r e c o n s i d e r a t i o n p r o c e s s e s t a b l i s h e d by ORS 656.268(5) t h r o u g h (7) i s 
co m p l e t e d . See Lorna D. H i l d e r b r a n d , 43 Van N a t t a 2721, 2722 ( 1 9 9 1 ) . Moreover, 
we a l s o have r e c e n t l y h e l d t h a t an o r d e r on r e c o n s i d e r a t i o n i s i n v a l i d , and we 
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t h e r e f o r e l a c k j u r i s d i c t i o n t o c o n s i d e r a r e q u e s t f o r h e a r i n g c o n c e r n i n g t h e 
o r d e r on r e c o n s i d e r a t i o n , i f t h e b a s i s f o r o b j e c t i o n t o t h e n o t i c e o f c l o s u r e o r 
d e t e r m i n a t i o n o r d e r i s disagreement w i t h t h e impairment f i n d i n g s used i n r a t i n g 
t h e w o r k e r ' s d i s a b i l i t y , and t h e department f a i l s t o a p p o i n t a m e d i c a l a r b i t e r 
and s u b m i t t h e a r b i t e r ' s f i n d i n g s f o r r e c o n s i d e r a t i o n . See ORS 6 5 6 . 2 6 8 ( 7 ) ; Olga 
I . S o t o, 44 Van N a t t a 697, 700 ( 1 9 9 2 ) . 

However, s i n c e t h e Referee i s s u e d h i s o r d e r we have f o u n d t h a t , i n d e t e r 
m i n i n g t h e v a l i d i t y o f an o r d e r on r e c o n s i d e r a t i o n , we d i s t i n g u i s h between a 
p a r t y who o b j e c t s t o t h e a c t u a l f i n d i n g s o f impairment by t h e a t t e n d i n g p h y s i 
c i a n , and a p a r t y who o b j e c t s t o t h e a p p l i c a t i o n o r i n t e r p r e t a t i o n o f t h e 
a t t e n d i n g p h y s i c i a n ' s impairment f i n d i n g s t o d e t e r m i n e t h e award o f s c h e d u l e d 
permanent d i s a b i l i t y . See D o r i s C. C a r t e r , 44 Van N a t t a 769, 770 ( 1 9 9 2 ) . For 
i n s t a n c e , i n Olga I . Soto, 44 Van N a t t a 697, where we c o n c l u d e d t h a t we l a c k e d 
j u r i s d i c t i o n t o c o n s i d e r t h e c l a i m a n t ' s r e q u e s t f o r h e a r i n g o f an o r d e r o f r e 
c o n s i d e r a t i o n , t h e c l a i m a n t c l e a r l y o b j e c t e d t o t h e i m p a i r m e n t f i n d i n g s o f her 
a t t e n d i n g p h y s i c i a n , i n d i c a t i n g such on her r e q u e s t f o r r e c o n s i d e r a t i o n . How
e v e r , i n D o r i s C. C a r t e r , 44 Van N a t t a 770, where we c o n c l u d e d t h a t t h e o r d e r on 
r e c o n s i d e r a t i o n was v a l i d , t h e c l a i m a n t i n d i c a t e d on her r e q u e s t f o r r e c o n s i d e r 
a t i o n , a t h e a r i n g , and on r e v i e w , t h a t she d i d n o t d i s a g r e e w i t h t h e f i n d i n g s o f 
her a t t e n d i n g p h y s i c i a n b u t o b j e c t e d t o t h e e x t e n t o f d i s a b i l i t y awarded by t h e 
E v a l u a t i o n S e c t i o n , w h i c h was based on t h e p h y s i c i a n ' s i m p a i r m e n t f i n d i n g s . 

Here, we f i n d t h a t c l a i m a n t o b j e c t s t o t h e a p p l i c a t i o n o f t h e a t t e n d i n g 
p h y s i c i a n ' s f i n d i n g s o f impairment r a t h e r t h a n t h e a c t u a l f i n d i n g s t h e m s e l v e s . 
C l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n a l l e g e s t h a t , based on f i n d i n g s by h i s 
a t t e n d i n g p h y s i c i a n , he i s e n t i t l e d t o r a t i n g s f o r a c h r o n i c c o n d i t i o n and l o s s 
o f g r i p s t r e n g t h . A l t h o u g h t h e r e q u e s t f o r r e c o n s i d e r a t i o n does n o t s p e c i f i 
c a l l y s t a t e whether o r n o t he d i s a g r e e s w i t h t h e i m p a i r m e n t f i n d i n g s , t h e r e 
q u e s t c l e a r l y r e l i e s on t h e p h y s i c i a n ' s f i n d i n g s i n a s s e r t i n g e n t i t l e m e n t t o an 
i n c r e a s e d s c h e d u l e d permanent d i s a b i l i t y award. Under t h e s e c i r c u m s t a n c e s , we 
c o n c l u d e t h a t t h e o r d e r on r e c o n s i d e r a t i o n i s v a l i d d e s p i t e t h e absence o f a 
m e d i c a l a r b i t e r and t h a t we have j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s c r o s s - r e 
q u e s t f o r r e v i e w . 

E x t e n t o f s c h e d u l e d d i s a b i l i t y 

I n t h e e v e n t we f i n d t h a t we have j u r i s d i c t i o n t o address t h e Order on Re
c o n s i d e r a t i o n , t h e employer a s s e r t s t h a t we s h o u l d remand t o t h e R e f e r e e t h e 
i s s u e o f t h e e x t e n t o f c l a i m a n t ' s scheduled permanent d i s a b i l i t y . We remand 
o n l y i f a case has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . See ORS 6 5 6 . 2 9 5 ( 5 ) . Here, t h e Referee a d m i t t e d b o t h w r i t t e n and 
o r a l e v i d e n c e a t h e a r i n g . We f i n d t h a t t h e r e c o r d c o n c e r n i n g t h e e x t e n t o f 
s c h e d u l e d d i s a b i l i t y i s f u l l y developed, and t h e r e f o r e , p r o c e e d t o a d d r e s s t h e 
i s s u e . But see C h a r l e s R. B u t l e r , 44 Van N a t t a 994 (1992) (where R e f e r e e d i d n o t 
p e r m i t t e s t i m o n y and Board h e l d Order on R e c o n s i d e r a t i o n v a l i d , case remanded 
f o r t h e t a k i n g o f t e s t i m o n y ) . 

The o r d e r on r e c o n s i d e r a t i o n found t h a t t h e m e d i c a l e v i d e n c e p r o v e d a 35 
p e r c e n t l o s s o f g r i p s t r e n g t h , w h i c h , under f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( d ) , e n t i 
t l e d c l a i m a n t t o an 18 p e r c e n t scheduled d i s a b i l i t y award. (Ex. 1 8 - 1 ) . That 
award, combined w i t h t h e 5 p e r c e n t award f o r l o s t range o f m o t i o n , p r o v i d e d a 
t o t a l award o f 22 p e r c e n t scheduled permanent d i s a b i l i t y . ( I d ) . 

A t h e a r i n g , t h e employer a s s e r t e d t h a t t h e 22 p e r c e n t award p r o v i d e d by 
t h e o r d e r on r e c o n s i d e r a t i o n was e x c e s s i v e . We agree. The m e d i c a l e v i d e n c e 
does d e m o n s t r a t e t h a t , as o f August 1990, t h e g r i p s t r e n g t h o f c l a i m a n t ' s i n 
j u r e d hand was 150, compared t o 230 on t h e u n i n j u r e d hand. (Ex. 9 - 1 ) . I n O c t o 
be r 1990, c l a i m a n t ' s t r e a t i n g p h y s i c i a n s t a t e d t h a t " g r i p s t r e n g t h d i f f e r e n c e s 
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were r e l a t e d t o [ c l a i m a n t ' s ] w r i s t d i s l o c a t i o n i n j u r y [ . ] " (Ex. 11) (emphasis 
s u p p l i e d ) . However, t h e p h y s i c i a n a l s o s t a t e d t h a t , as o f t h a t d a t e , t h e i n 
j u r e d hand " i s somewhat s t r o n g e r t h a n " t h e u n i n j u r e d hand. ( I d ) . F u r t h e r m o r e , 
t h e r e p o r t s t a t e d t h a t " g r i p s t r e n g t h t e s t i n g i s somewhat s u b j e c t i v e " and t h a t 
t h o s e t e s t r e s u l t s o b t a i n e d on t h a t d a t e may have been due t o " t e n d i n i t i s asso
c i a t e d w i t h [ c l a i m a n t ' s ] heavy work." ( I d ) . We f i n d t h a t t h e m e d i c a l e v i d e n c e 
f a i l s t o e s t a b l i s h b o t h t h a t c l a i m a n t e x p e r i e n c e d l o s t g r i p s t r e n g t h i n h i s i n 
j u r e d hand and t h a t , any such l o s t g r i p s t r e n g t h was due t o h i s compensable 
i n j u r y . 

C l a i m a n t a l l e g e s t h a t he i s e n t i t l e d t o an a d d i t i o n a l 5 p e r c e n t s c h e d u l e d 
d i s a b i l i t y award f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s r i g h t 
hand. See f o r m e r OAR 436-35-010(7). We agree w i t h t h e o r d e r on r e c o n s i d e r a t i o n 
t h a t t h e r e i s no e v i d e n c e t h a t c l a i m a n t s u f f e r s from such a c o n d i t i o n . 

We t h e r e f o r e c o n c l u d e t h a t c l a i m a n t f a i l e d t o p r o v e a l o s s o f g r i p 
s t r e n g t h and a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s r i g h t hand. 
C o n s e q u e n t l y , we reduce t h e scheduled permanent d i s a b i l i t y award p r o v i d e d by t h e 
o r d e r on r e c o n s i d e r a t i o n from 22 p e r c e n t t o t h e 5 p e r c e n t awarded by t h e n o t i c e 
o f c l o s u r e . 

Rate o f s c h e d u l e d d i s a b i l i t y 

The employer a s s e r t s t h a t c l a i m a n t ' s scheduled d i s a b i l i t y s h o u l d award be 
p a i d a t t h e r a t e o f $145 per degree. We a f f i r m and adopt t h a t p o r t i o n o f t h e 
Re f e r e e ' s o r d e r d i r e c t i n g i t t o pay t h e award a t $305 p e r degree. See A l a n G. 
H e r r o n , 43 Van N a t t a 267, on re c o n 43 Van N a t t a 1097 ( 1 9 9 1 ) . 

P e n a l t i e s and a t t o r n e y f e e s 

F i n a l l y , c l a i m a n t argues t h a t he i s e n t i t l e d t o p e n a l t i e s under ORS 
6 5 6 . 2 6 8 ( 4 ) ( g ) and 6 5 6 . 2 6 8 ( 4 ) ( f ) and an a t t o r n e y f e e award under ORS 656.382. 

ORS 6 5 6 . 2 6 8 ( 4 ) ( g ) p r o v i d e s t h a t i f , upon r e c o n s i d e r a t i o n o f a c l a i m c l o s e d 
by an i n s u r e r o r s e l f - i n s u r e d employer, t h e department o r d e r s an i n c r e a s e o f 25 
p e r c e n t o r more i n permanent d i s a b i l i t y and t h a t award i s a t l e a s t 20 p e r c e n t , 
"a p e n a l t y s h a l l be assessed a g a i n s t t h e i n s u r e r o r s e l f - i n s u r e d employer and 
p a i d t o t h e w o r k e r i n an amount equa l t o 25 p e r c e n t o f a l l compensation d e t e r 
mined t o be t h e n due t h e c l a i m a n t . " Here, t h e department on r e c o n s i d e r a t i o n 
i n c r e a s e d c l a i m a n t ' s scheduled d i s a b i l i t y award from 5 p e r c e n t t o 22 p e r c e n t ; 
t h e award t h e r e f o r e was i n c r e a s e d by more t h a n 25 p e r c e n t and i s g r e a t e r t h a n 20 
p e r c e n t . However, as e x p l a i n e d above, we have d e t e r m i n e d t h a t c l a i m a n t i s e n t i 
t l e d t o 5 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y . C o n sequently, c l a i m a n t i s n o t 
e n t i t l e d t o a p e n a l t y under ORS 6 5 6 . 2 6 8 ( 4 ) ( g ) . 

ORS 6 5 6 . 2 6 8 ( 4 ) ( f ) p r o v i d e s : 

" I f an i n s u r e r o r s e l f - i n s u r e d employer has c l o s e d a c l a i m o r 
r e f u s e d t o c l o s e a c l a i m p u r s u a n t t o [ORS 656.268], i f t h e c o r r e c t 
ness o f t h a t n o t i c e o f c l o s u r e o r r e f u s a l t o c l o s e i s a t i s s u e i n a 
h e a r i n g on t h e c l a i m and i f a f i n d i n g i s made a t t h e h e a r i n g t h a t 
t h e n o t i c e o f c l o s u r e o r r e f u s a l t o c l o s e was n o t r e a s o n a b l e , a 
p e n a l t y s h a l l be assessed a g a i n s t t h e i n s u r e r o r s e l f - i n s u r e d em
p l o y e r and p a i d t o t h e worker i n an amount e q u a l t o 25 p e r c e n t o f 
a l l compensation d e t e r m i n e d t o be t h e n due t h e c l a i m a n t . " 

A g a i n , h a v i n g f o u n d t h a t t h e n o t i c e o f c l o s u r e p r o p e r l y awarded 5 p e r c e n t 
s c h e d u l e d d i s a b i l i t y , we f i n d t h a t i t was r e a s o n a b l e and, t h e r e f o r e , c l a i m a n t i s 
n o t e n t i t l e d t o a p e n a l t y under ORS 656.268(4) ( f ) . For t h e same r e a s o n , we a l s o 
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r e j e c t c l a i m a n t ' s argument t h a t he i s e n t i t l e d t o an assessed a t t o r n e y f e e under 
ORS 656.382(1) " f o r t h e employer's unreasonable c l a i m s p r o c e s s i n g i n i t s f a i l u r e 
t o award s c h e d u l e d d i s a b i l i t y f o r t h e l o s s o f g r i p s t r e n g t h and i n t h e D e p a r t 
ment's i n c r e a s i n g t h e award t o more t h a n 20 p e r c e n t [ . ] " 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed a t t o r n e y f e e , however, f o r 
p r e v a i l i n g a g a i n s t t h e employer's r e q u e s t f o r r e v i e w c o n c e r n i n g t h e p r o p e r r a t e 
o f s c h e d u l e d d i s a b i l i t y . See ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e f e e i s $300, t o be p a i d by t h e s e l f - i n s u r e d employer. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h i s i s s u e (as 
r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 25, 1991 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . We r e v e r s e t h a t p o r t i o n o f t h e o r d e r f i n d i n g t h a t t h e Order 
oh R e c o n s i d e r a t i o n was i n v a l i d based on t h e absence o f f i n d i n g s by a m e d i c a l 
a r b i t e r . I n l i e u o f t h e 22 p e r c e n t (33 degrees) sched u l e d permanent d i s a b i l i t y 
awarded by t h e Order on R e c o n s i d e r a t i o n , t h e 5 p e r c e n t (7.5 degrees) awarded by 
t h e N o t i c e o f C l o s u r e i s r e i n s t a t e d and a f f i r m e d . The rem a i n d e r o f t h e o r d e r i s 
a f f i r m e d . For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e r a t e o f s c h e d u l e d perma
ne n t d i s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded $300, t o be p a i d by t h e 
s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
GARY STEVENS, Claimant 
WCB Case No. 90-19329 

ORDER ON REVIEW 
Karen M. Werner, Claimant A t t o r n e y 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Brazeau and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r t h a t : ( 1 ) u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s i n j u r y f o r a low back c o n d i t i o n ; and 
(2) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r SAIF's a l l e g e d l y u n r eason
a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r 
ney f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s upplementa
t i o n . 

C l a i m a n t ' s work a c t i v i t i e s f o r t h e employer on September 13 and 14, 1990, 
were a m a t e r i a l c o n t r i b u t i n g cause o f h i s subsequent d i s a b i l i t y and need f o r 
m e d i c a l t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Inasmuch as c l a i m a n t r e q u e s t e d a he a r 
i n g a f t e r May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1 , 1990, we agree 
t h a t t h e 1990 A c t a p p l i e s h e r e . 
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We agree w i t h and adopt t h e Referee's f i n d i n g t h a t c l a i m a n t was a c r e d i b l e 
w i t n e s s based on h i s demeanor and t h e substance o f h i s t e s t i m o n y . See C o a s t a l 
Farm Supply v. H u l t b e r q , 84 Or App 282, 285 (1 9 8 7 ) . 

C o m p e n s a b i l i t y 

A n a l y z i n g c l a i m a n t ' s c l a i m as an i n j u r y c l a i m , t h e Referee f o u n d t h a t 
c l a i m a n t had n o t s u s t a i n e d h i s burden o f p r o v i n g t h a t work a c t i v i t i e s f o r t h e 
employer were t h e major c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r t r e a t 
ment. C i t i n g ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , t h e Referee concl u d e d t h a t c l a i m a n t had 
f a i l e d t o e s t a b l i s h a compensable i n j u r y c l a i m . We d i s a g r e e w i t h t h e Referee's 
r e a s o n i n g and c o n c l u s i o n . 

As amended by t h e 1990 L e g i s l a t u r e , ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) p r o v i d e s , i n p e r t i 
n e n t p a r t : 

"(A) 'compensable i n j u r y ' i s an a c c i d e n t a l i n j u r y * * * a r i s 
i n g o u t o f and i n t h e course o f employment r e q u i r i n g m e d i c a l s e r 
v i c e s o r r e s u l t i n g i n d i s a b i l i t y o r d e a t h ; an i n j u r y i s a c c i d e n t a l 
i f t h e r e s u l t i s an a c c i d e n t , whether o r n o t due t o a c c i d e n t a l 
means, i f i t i s e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c 
t i v e f i n d i n g s , s u b j e c t t o t h e f o l l o w i n g l i m i t a t i o n s : 

* * * * 

"(B) I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g d i s 
ease o r c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r a need f o r 
t r e a t m e n t , t h e r e s u l t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t 
t h e compensable i n j u r y i s and remains t h e major c o n t r i b u t i n g cause 
o f t h e d i s a b i l i t y o r need f o r t r e a t m e n t . " 

I n amending t h a t s t a t u t e , t h e l e g i s l a t u r e d i d n o t change t h e elements nec
e s s a r y t o e s t a b l i s h an i n i t i a l compensable i n j u r y . As i n t h e p a s t , an i n j u r y i s 
compensable i f i t a r i s e s o u t o f and i n t h e course o f employment and r e s u l t s i n 
d i s a b i l i t y o r t h e need f o r m e d i c a l s e r v i c e s . A c c o r d i n g l y , an i n j u r e d w orker 
e s t a b l i s h e s a compensable i n j u r y c l a i m i f he proves t h a t t h e a c c i d e n t was a 
m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r t r e a t m e n t . See 
Mark N. W i e d l e , 43 Van N a t t a 855 ( 1 9 9 1 ) . 

By a d d i n g s u b s e c t i o n ( B ) , however, t h e l e g i s l a t u r e l i m i t e d t h e compensa
t i o n t o w h i c h a w o r k e r may be e n t i t l e d i n a compensable i n j u r y c l a i m . Under 
t h a t p r o v i s i o n , a worker who s u f f e r s a compensable i n j u r y , y e t who a l s o s u f f e r s 
f r o m a p r e e x i s t i n g c o n d i t i o n o r d i s e a s e t h a t combines w i t h t h e i n j u r y t o cause 
o r p r o l o n g d i s a b i l i t y , w i l l be compensated f o r d i s a b i l i t y and t r e a t m e n t o n l y 
i n s o f a r as t h e compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f p a r t i c u l a r 
p e r i o d s o f d i s a b i l i t y o r need f o r p a r t i c u l a r t r e a t m e n t . See Bahman M. N a z a r i , 
43 Van N a t t a 2368 ( 1 9 9 1 ) . 

On t h i s r e c o r d , we f i r s t c o nclude t h a t c l a i m a n t has e s t a b l i s h e d a compens
a b l e i n j u r y . C l a i m a n t t e s t i f i e d t h a t he developed sharp p a i n i n t h e r i g h t h i p 
a f t e r o p e r a t i n g t h e employer's t r a c t o r on uneven and r o c k y t e r r a i n on September 
13 and 14, 1990. ( T r . 8-10). By c h a r t n o t e d a t e d September 18, 1990, Dr. 
Hansen, a t t e n d i n g p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t sought t r e a t m e n t f o r r i g h t 
h i p d i s c o m f o r t w i t h some r a d i a t i o n down t h e l e g , wh i c h d e v e l o p e d w h i l e o p e r a t i n g 
t h e t r a c t o r ; h i s d i a g n o s i s was a muscle s t r a i n . (Ex. 4 ) . By r e p o r t d a t e d Jan
u a r y 30, 1991, Dr. W o o l p e r t , examining o r t h o p e d i c surgeon, o p i n e d t h a t " [ t ] h e 
cause o f t h i s [ l o w back c o n d i t i o n ] h i s t o r i c a l l y f r o m comments o f t h e [ c l a i m a n t ] 
w o u l d be t h a t o f work a c t i v i t y i f no o t h e r i n j u r y o r o t h e r a c t i v i t y can be docu
mented t h a t c o u l d cause a change i n t h e d i s c s t a t u s . " (Ex. 1 2 - 4 ) . 
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The i n s u r e r argues, and t h e Referee agreed, t h a t Dr. W o o l p e r t ' s r e p o r t i s 
u n p e r s u a s i v e because he d i d n o t have a complete h i s t o r y o f c l a i m a n t ' s o f f - w o r k 
a c t i v i t i e s . We d i s a g r e e . At o r about t h e t i m e o f h i s i n j u r y , c l a i m a n t was 
s e l f - e m p l o y e d i n d e m o l i t i o n and h a u l i n g wood sha v i n g s and sawdust. On September 
20, 1990, c l a i m a n t had a s i g n i f i c a n t i n c r e a s e i n back p a i n w h i l e moving s t r a w 
p r o d u c t s w i t h a p i t c h f o r k o f f t h e j o b . He saw Dr. Hansen, who d i a g n o s e d a lum
b a r s t r a i n . (Ex. 4 - 1 ) . Yet, none o f t h e d o c t o r s , i n c l u d i n g Dr. Hansen, i d e n t i 
f i e d any o f t h e a f o r e m e n t i o n e d o f f - w o r k a c t i v i t i e s as a p o t e n t i a l cause o f 
c l a i m a n t ' s c o n d i t i o n . (See Ex. 12-4). A c c o r d i n g l y , we do n o t f i n d t h a t c l a i m 
a n t ' s o f f - w o r k a c t i v i t i e s were a c o n t r i b u t i n g f a c t o r i n c l a i m a n t ' s c o n d i t i o n . 

Based on t h i s r e c o r d , we f i n d t h a t c l a i m a n t ' s work a c t i v i t i e s on September 
13 and 14, 1990, were a m a t e r i a l c o n t r i b u t i n g cause o f h i s subsequent d i s a b i l i t y 
and need f o r t r e a t m e n t . A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d a compensable i n 
j u r y c l a i m . See Mark N. W i e d l e , supra. 

F i n a l l y , a l t h o u g h c l a i m a n t had p r e e x i s t i n g b u l g i n g o f t h e L4-5 d i s c and 
underwent lumbar laminectomy i n January 1988 f o r a h e r n i a t e d d i s c a t L5-S1 on 
t h e l e f t , (see Exs. 3, 4 ) , we do n o t f i n d t h a t t h e p r e e x i s t i n g c o n d i t i o n com
b i n e d w i t h t h e compensable i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r t h e need f o r 
t r e a t m e n t . C l a i m a n t c r e d i b l y t e s t i f i e d t h a t he had no back symptoms when he be
gan w o r k i n g f o r t h e employer i n August 1990. ( T r . 6 ) . A d d i t i o n a l l y , none o f 
t h e d o c t o r s i d e n t i f i e d t h e p r e e x i s t i n g c o n d i t i o n as a cause o f t h e c u r r e n t con
d i t i o n . For t h e s e r easons, c l a i m a n t need n o t e s t a b l i s h t h a t h i s compensable 
i n j u r y was t h e m a j or c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r t r e a t m e n t . 
See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; Bahman M. N a z a r i , supra. 

P e n a l t y and A t t o r n e y Fee 

I n d e t e r m i n i n g t h e reasonableness o f a d e n i a l , t h e q u e s t i o n i s whether t h e 
i n s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y a t t h e t i m e o f i t s d e n i a l . 
I f t h e i n s u r e r based i t s d e n i a l upon a l e g i t i m a t e d o u b t , t h e d e n i a l i s n o t un
r e a s o n a b l e . Brown v. Argonaut Co., 93 Or App 588 ( 1 9 8 8 ) . The i n s u r e r ' s 
" r e a s o n a b l e n e s s " and " l e g i t i m a t e doubt" must be e v a l u a t e d i n l i g h t o f t h e i n f o r 
m a t i o n a v a i l a b l e t o i t a t t h e t i m e o f t h e d e n i a l . I d . 

The R e f e r e e fo u n d t h a t , a t t h e t i m e o f t h e i n s u r e r ' s October 4, 1990 
d e n i a l , i t d i d n o t possess any evidence which c o n t r o v e r t e d c l a i m a n t ' s i n j u r y 
c l a i m . I n d o i n g so, she n o t e d t h a t c l a i m a n t ' s 801 form r e v e a l e d t h e e x i s t e n c e 
o f a p r i o r i n j u r y t o h i s back. However, she co n c l u d e d t h a t whereas c l a i m a n t 
f i l e d h i s c l a i m on October 3, 1990 and t h e i n s u r e r i s s u e d i t s d e n i a l t h e n e x t 
day, t h e r e was no e v i d e n c e t h a t t h e i n s u r e r had r e c e i v e d t h e 801 a t t h e t i m e i t 
i s s u e d i t s d e n i a l . She, t h e r e f o r e , found t h a t t h e i n s u r e r l a c k e d s u f f i c i e n t i n 
f o r m a t i o n t o c r e a t e a l e g i t i m a t e doubt r e g a r d i n g i t s l i a b i l i t y . 

I t i s c l a i m a n t ' s burden t o prove t h a t t h e i n s u r e r ' s d e n i a l was u n r e a s o n 
a b l e . L i s a L. Ross, 40 Van N a t t a 1962, 1964 ( 1 9 8 8 ) ; H a r r i s v. SAIF, 292 Or 683 
( 1 9 8 2 ) . We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o meet h i s b u rden. F i r s t , we 
n o t e , as d i d t h e R e f e r e e , t h a t c l a i m a n t ' s c l a i m f o r m r e f e r r e d t o a p r i o r i n j u r y 
t o h i s back. We f u r t h e r n o t e , as d i d t h e R eferee, t h a t t h e i n s u r e r ' s d e n i a l 
i s s u e d a f t e r t h e c l a i m a n t ' s c l a i m was f i l e d , a l b e i t one day a f t e r . T h i s w o u ld 
suggest t h a t t h e i n s u r e r had knowledge o f c l a i m a n t ' s c l a i m and, t h u s , h i s p r i o r 
i n j u r y a t t h e t i m e i t i s s u e d i t s d e n i a l ; i t i s u n l i k e l y t h a t a d e n i a l w o u ld 
i s s u e b e f o r e t h e i n s u r e r r e c e i v e d a c l a i m . U n l i k e t h e R e f e r e e , however, we con
c l u d e t h a t where t h e r e i s no e v i d e n c e as t o whether o r n o t t h e i n s u r e r r e c e i v e d 
c l a i m a n t ' s c l a i m b e f o r e i s s u i n g i t s d e n i a l , t h e l a c k o f e v i d e n c e i s t o be con
s t r u e d a g a i n s t c l a i m a n t / f o r i t i s he who has t h e burden o f p r o o f . On t h i s 
r e c o r d , c l a i m a n t has f a i l e d t o prove t h a t t h e i n s u r e r ' s d e n i a l had no l e g i t i m a t e 
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b a s i s . A c c o r d i n g l y , we may n o t assess e i t h e r a p e n a l t y o r p e n a l t y - r e l a t e d 
a t t o r n e y f e e . See ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) , 656.382(1). 

A t t o r n e y Fee 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e 
c o m p e n s a b i l i t y i s s u e . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w 
c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $2,800, t o be p a i d by t h e SAIF Corpora
t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e de
v o t e d t o t h e i s s u e (as r e p r e s e n t e d by t h e h e a r i n g r e c o r d and c l a i m a n t ' s a p p e l 
l a t e b r i e f s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 1, 1991, as r e c o n s i d e r e d A p r i l 5, 1991, i s 
r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . The SAIF C o r p o r a t i o n ' s October 4, 1990 
d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g 
t o law. The rema i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $2,800, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
CURTIS W. STINSON, Claimant 

WCB Case No. 89-16397 
ORDER ON RECONSIDERATION 

Whitehead & Kloste r m a n , Claimant A t t o r n e y s 
D a v i d O. Home, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our May 22, 1992 o r d e r on r e v i e w 
f i n d i n g t h a t c l a i m a n t was b a r r e d by c l a i m p r e c l u s i o n f r o m l i t i g a t i n g t h e p r o p e r 
r a t e o f t e m p o r a r y t o t a l d i s a b i l i t y p a i d by t h e i n s u r e r p u r s u a n t t o 1984 and 1988 
D e t e r m i n a t i o n O r d e r s . Our o r d e r f u r t h e r found, however, t h a t c l a i m a n t was n o t 
b a r r e d f r o m l i t i g a t i n g t h e p r o p e r r a t e o f h i s permanent t o t a l d i s a b i l i t y bene
f i t s awarded i n a fo r m e r p r o c e e d i n g . Our o r d e r a f f i r m e d and adopte d t h a t p o r 
t i o n o f t h e Refer e e ' s o r d e r d e t e r m i n i n g t h a t c l a i m a n t was e n t i t l e d t o a h i g h e r 
r a t e o f permanent t o t a l d i s a b i l i t y . 

C l a i m a n t r e q u e s t s t h a t we amend our o r d e r " t o i n c l u d e a p r o v i s i o n w h i c h 
a l l o w s f o r an approved f e e f o r c l a i m a n t ' s a t t o r n e y , o u t o f t h e i n c r e a s e d perma
ne n t t o t a l d i s a b i l i t y awarded by t h e O p i n i o n and Order and now by t h e Order on 
Review." A l t h o u g h c l a i m a n t r e c o g n i z e s t h a t t h e Referee awarded a f e e o f 25 p e r 
c e n t , n o t t o exceed $1,050, c l a i m a n t asks t h e Board t o "award and approve [ a n ] 
a t t o r n e y ' s f e e t o c l a i m a n t ' s a t t o r n e y a t t h e r a t e o f 25%, up t o t h e maximum 
a l l o w a b l e b e f o r e t h e Workers' Compensation Board." 

We do n o t e n t i r e l y u n d e r s t a n d c l a i m a n t ' s r e q u e s t . Our o r d e r a f f i r m e d t h a t 
p o r t i o n o f t h e Refer e e ' s o r d e r p r o v i d i n g f o r a f e e o f 25 p e r c e n t o f t h e i n 
c r e a s e d compensation, n o t t o exceed $1,050. C l a i m a n t appears t o be a s k i n g us t o 
e i t h e r award him a second approved f e e from t h e i n c r e a s e d compensation o r i n 
c r e a s e t h e l i m i t o f $1,050 s e t by t h e Referee. We have no a u t h o r i t y t o t a k e 
e i t h e r a c t i o n . The Referee p r o p e r l y awarded an approved f e e on t h e b a s i s t h a t 
h i s o r d e r i n c r e a s e d c l a i m a n t ' s temporary t o t a l and permanent t o t a l d i s a b i l i t y 
b e n e f i t s . See ORS 65 6 . 3 8 6 ( 2 ) ; OAR 438-15-040(2); OAR 438-15-045. However, t h e 
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a d m i n i s t r a t i v e r u l e s l i m i t t h e award o f such a f e e t o t h o s e o c c a s i o n s when t h e 
R e f e r e e awards a d d i t i o n a l compensation. There i s ho r u l e p r o v i d i n g f o r an a d d i 
t i o n a l f e e on Board Review. OAR 438-15-040(2), 438-15-045. 

Under ORS 656. 3 8 2 ( 2 ) , however, an assessed f e e i s awarded t o t h e c l a i m 
a n t ' s a t t o r n e y i f a r e q u e s t f o r r e v i e w i s i n i t i a t e d by t h e c a r r i e r and t h e Board 
f i n d s t h a t " t h e compensation awarded t o a c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r 
r e d u c e d [ . ] " Here, t h e i n s u r e r r e q u e s t e d r e v i e w and we d i d n o t r e d u c e t h e i n 
c r e a s e d t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s awarded by t h e R e f e r e e . C l a i m a n t ' s 
a t t o r n e y t h e r e f o r e i s e n t i t l e d t o an assessed f e e f o r p r e v a i l i n g a g a i n s t t h e i n 
s u r e r ' s r e q u e s t f o r r e v i e w r e g a r d i n g c l a i m a n t ' s e n t i t l e m e n t t o an i n c r e a s e d r a t e 
o f h i s t e m p o r a r y t o t a l d i s a b i l i t y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e i s $500, t o be p a i d by t h e i n 
s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

We w i t h d r a w o u r May 22, 1992 o r d e r . A f t e r c o n d u c t i n g our r e c o n s i d e r a t i o n , 
we adhere t o our p r i o r c o n c l u s i o n s and supplement our o r d e r w i t h t h e f i n d i n g s 
c o n t a i n e d i n t h i s o r d e r on r e c o n s i d e r a t i o n . A c c o r d i n g l y , claimant.'s r e q u e s t f o r 
r e c o n s i d e r a t i o n i s g r a n t e d . As supplemented h e r e i n , we r e p u b l i s h o u r May.22, 
1992 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l b e g i n t o r u n 
f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

June 19, 1992 C i t e as 44 Van N a t t a 1182 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
EVERETT L. WEEMS, Claimant 

WCB Case No. TP-91026 
THIRD PARTY ORDER 

L i n d a J. Rudnick, Claimant A t t o r n e y 
Tooze, e t a l , Defense A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t and t h e t h i r d p a r t y ( M e t r o p o l i t a n D i s p o s a l C o r p o r a t i o n h e r e a f t e r 
"MDC") have p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g a p r o 
posed s e t t l e m e n t o f a t h i r d p a r t y a c t i o n . See ORS 656.587. Should we approve 
t h e s e t t l e m e n t , c l a i m a n t a l s o seeks r e s o l u t i o n o f a " j u s t and p r o p e r " d i s t r i b u 
t i o n o f s e t t l e m e n t proceeds. See ORS 656.593(3). 

AIAC, as p a y i n g agency, o b j e c t s t o t h e proposed $250,000 t h i r d p a r t y s e t 
t l e m e n t f o r c l a i m a n t ' s compensable i n j u r y . N o t i n g t h a t c l a i m a n t ' s w i f e has a l s o 
r e c e i v e d a $330,000 s e t t l e m e n t o f f e r f o r her l o s s o f c o n s o r t i u m cause o f a c t i o n 
( w h i c h i s n o t l i e n a b l e under t h e t h i r d p a r t y s t a t u t e s ) , AIAC cont e n d s t h a t 
c l a i m a n t has engaged i n "gamesmanship" c o n c e r n i n g t h e a l l o c a t i o n o f s e t t l e m e n t 
proceeds i n an e f f o r t t o m i n i m i z e t h e p a y i n g agency's r e c o v e r y o f i t s 
$264,989.11 l i e n . Under such c i r c u m s t a n c e s , AIAC r e q u e s t s t h a t we c o n s i d e r t h e 
e n t i r e s e t t l e m e n t l e s s 10 p e r c e n t f o r c l a i m a n t ' s w i f e ' s c l a i m t o be s u b j e c t t o 
i t s l i e n ; i . e . , $580,000 - $58,000 = $522,000. 

We d i s a p p r o v e t h e $250,000 s e t t l e m e n t between c l a i m a n t and MDC. 
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C l a i m a n t , a j a n i t o r , s u s t a i n e d a compensable l e f t l e g i n j u r y w h i l e o p e r a t 
i n g an i n d u s t r i a l - s i z e d garbage compactor on h i s employer's l o a d i n g dock. The 
i n c i d e n t w h i c h r e s u l t e d i n c l a i m a n t ' s i n j u r y began when t h e compactor's ram 
mechanism d i d n o t engage w h i l e c l a i m a n t was l o a d i n g t r a s h i n t o t h e machine. 
O v e r r i d i n g a s a f e t y s w i t c h , c l a i m a n t a t t e m p t e d t o c o r r e c t t h e p r o b l e m w h i l e t h e 
compactor was s t i l l r u n n i n g . S h o r t l y a f t e r t h i s a c t i o n was t a k e n , two l a r g e 
c l a m p i n g b o l t s t o r e l o o s e f r o m t h e compactor c a u s i n g t h e compactor t o move. 
T h i s movement cr u s h e d c l a i m a n t ' s l e f t l e g between t h e compactor and t h e l o a d i n g 
dock. 

As a r e s u l t o f t h i s i n j u r y , c l a i m a n t ' s l e f t l e g was amputated a t t h e mid-
t h i g h l e v e l . To d a t e , AIAC has i n c u r r e d $161,913.17 i n a c t u a l c l a i m c o s t s . 
These c o s t s c o n s i s t o f $112,276.17 i n m e d i c a l expenses and $49,637 i n te m p o r a r y 
and permanent d i s a b i l i t y b e n e f i t s . AIAC a l s o p r o j e c t s f u t u r e m e d i c a l c o s t s o f 
$103,075.94. Thus, AIAC a s s e r t s a t o t a l l i e n o f $264,989.11. 

C l a i m a n t has been f i t t e d w i t h a p r o s t h e s i s . He has r e t u r n e d t o work w i t h 
h i s e mployer. 

C l a i m a n t engaged l e g a l r e p r e s e n t a t i o n t o pursue a cause o f a c t i o n f o r neg
l i g e n c e and p r o d u c t l i a b i l i t y a g a i n s t MDC, t h e owner o f t h e t r a s h compactor. 
C l a i m a n t a s s e r t e d t h a t MDC knew o r sh o u l d have known t h a t t h e b o l t c l a m p i n g 
mechanism was i n a d e q u a t e o r f a i l i n g . 

C l a i m a n t ' s w i f e a l s o f i l e d a cause o f a c t i o n f o r l o s s o f c o n s o r t i u m . As a 
r e s u l t o f h e r husband's i n j u r y , she c l a i m e d t h a t her m a r r i a g e o f some 25 y e a r s 
had been d r a m a t i c a l l y e f f e c t e d . S p e c i f i c a l l y , she a l l e g e d t h a t she now bo r e a 
much g r e a t e r r e s p o n s i b i l i t y f o r t h e household c h o r e s , w h i l e c o n t i n u i n g t o f u l 
f i l l h e r f u l l - t i m e d u t i e s as a n u r s i n g home a d m i n i s t r a t o r . I n a d d i t i o n , c l a i m 
a n t ' s w i f e has been s u b j e c t t o f r e q u e n t and severe e m o t i o n a l o u t b u r s t s f r o m h er 
husband. She has n o t sought m e d i c a l c a r e f o r t h i s i n c r e a s e d s t r e s s . 

I n r esponse t o c l a i m a n t ' s c o m p l a i n t , MDC moved f o r d i s m i s s a l o f t h e p r o d 
u c t l i a b i l i t y c l a i m on t h e grounds t h a t t h e s t a t u t e o f l i m i t a t i o n s had e x p i r e d . 
The c l a i m was s u b s e q u e n t l y d i s m i s s e d . 

D u r i n g t h e d i s c o v e r y process c o n c e r n i n g c l a i m a n t ' s n e g l i g e n c e c l a i m , i t 
was d i s c l o s e d t h a t MDC i n t e n d e d t o c a l l Dr. Olleman as an e x p e r t w i t n e s s . 
Olleman i n t e n d e d t o t e s t i f y t h a t t h e r e was no r e a s o n a b l e way f o r MDC t o have 
known t h a t t h e b o l t s would become l o o s e when t h e s a f e t y s w i t c h was i n t e n t i o n a l l y 
o v e r r i d d e n . Moreover, Olleman a l s o was unaware o f any r e a s o n a b l e i n s p e c t i o n 
w h i c h c o u l d have d e t e c t e d a b o l t i n g f a i l u r e under such c i r c u m s t a n c e s . F i n a l l y , 
Olleman was p r e p a r e d t o t e s t i f y t h a t c l a i m a n t ' s i n t e n t i o n a l o v e r r i d i n g o f t h e 
s a f e t y s w i t c h was t h e cause o f t h e a c c i d e n t . 

Based on such an o p i n i o n , MDC a s s e r t e d a f f i r m a t i v e d efenses t o c l a i m a n t ' s 
cause o f a c t i o n . S p e c i f i c a l l y , MDC a s s e r t e d t h a t c l a i m a n t ' s i n j u r y was caused 
by h i s i n t e n t i o n a l misuse o f t h e compactor i n o v e r r i d i n g t h e s a f e t y s w i t c h . I n 
a d d i t i o n , MDC c l a i m e d t h a t c l a i m a n t ' s employer was a l s o l i a b l e f o r h i s i n j u r i e s 
because t h e compactor had been l o c a t e d i n a work area w h i c h was c o n t r a r y t o 
s e v e r a l Oregon s a f e t y codes. (OAR 4 3 7 - 0 2 - 2 4 2 ( 2 ) ( a ) ( G ) , and ( d ) ( D ) ) . 

I n advance o f t r i a l c o n c e r n i n g c l a i m a n t and h i s w i f e ' s c l a i m s , a s e t t l e 
ment c o n f e r e n c e was h e l d i n t h e chambers o f Judge LaMar, Multnomah County C i r 
c u i t C o u r t . P r i o r t o t h e c o n f e r e n c e , c l a i m a n t was s e e k i n g $825,000 i n s e t t l e 
ment. A t t h e August 1990 s e t t l e m e n t c o n f e r e n c e , MDC o f f e r e d a $475,000 s e t t l e 
ment. I n a d d i t i o n , MDC suggested t h a t AIAC reduce i t s l i e n ( t h e n $208,000) by 
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50 p e r c e n t . I n t h e c o u r s e o f t h i s c o n f e r e n c e , c l a i m a n t ' s a t t o r n e y , MDC's coun
s e l , and Judge LaMar n o t e d t h a t t h e r e was a s i g n i f i c a n t chance f o r a de f e n s e 
v e r d i c t o r , a t a minimum, a reduced judgment due t o c o n t r i b u t o r y n e g l i g e n c e . 
A f t e r c o n s i d e r i n g t h e p r o p o s a l , AIAC was u n w i l l i n g t o reduce i t s l i e n . 

I n August 1991, i n response t o t h e i r r e c e n t t e l e p h o n e c o n v e r s a t i o n , AIAC's 
a t t o r n e y s e n t MDC's c o u n s e l a l e t t e r . (Ex. 6-9). I t was AIAC's u n d e r s t a n d i n g 
t h a t MDC had proposed two a l t e r n a t i v e s . One, AIAC c o u l d a c c e p t a 50 p e r c e n t r e 
d u c t i o n o f i t s a p p r o x i m a t e l y $208,000 l i e n . I f t h a t was u n a c c e p t a b l e , c l a i m a n t 
w o u l d s e t t l e h i s c l a i m f o r $250,000 and c l a i m a n t ' s w i f e would s e t t l e h e r c l a i m 
f o r $225,000. C o n t e n d i n g t h a t t h e suggested a l l o c a t i o n o f proceeds t o c l a i m 
a n t ' s w i f e was " b l a t a n t gamesmanship and an obv i o u s e f f o r t t o d i v e r t money fr o m 
t h e s t a t u t o r i l y p r e s c r i b e d d i s t r i b u t i o n method mandated by ORS Chapter 656," 
AIAC's a t t o r n e y announced t h a t AIAC would not approve t h e proposed s e t t l e m e n t . 

T h e r e a f t e r , AIAC's c o u n s e l r e c e i v e d a l e t t e r f rom MDC's c o u n s e l . (Ex. 6-
11 ) . MDC's p o s i t i o n was t h a t c l a i m a n t ' s and h i s w i f e ' s c l a i m s had been sepa
r a t e l y n e g o t i a t e d . Consequently, MDC had "never a l l o c a t e d t h e s e t t l e m e n t among 
t h e two p a r t i e s . " N e v e r t h e l e s s , MDC r e i t e r a t e d t h a t u n l e s s AIAC r e d u c e d i t s 
c u r r e n t l i e n by 50 p e r c e n t , MDC "would a l l o c a t e t h e s e t t l e m e n t among t h e two 
p a r t i e s , and s e t t l e them s e p a r a t e l y " i n a manner i n w h i c h c l a i m a n t w o u l d r e c e i v e 
$250,000. MDC n o t e d t h a t such a d i s t r i b u t i o n would r e s u l t i n AIAC r e c e i v i n g 
l e s s t h a n 50 p e r c e n t o f i t s c u r r e n t l i e n . ( A p p r o x i m a t e l y $95,000). 

MDC a l s o d i s a g r e e d w i t h AIAC's c h a r a c t e r i z a t i o n o f t h e p r o p o s a l as 
" b l a t a n t gamesmanship," e x p l a i n i n g t h a t t h e p a r t i e s were r e a c h i n g " r e a s o n a b l e 
s e t t l e m e n t [ s ] " o f c l a i m a n t ' s and h i s w i f e ' s s e p a r a t e c l a i m s . Inasmuch as c l a i m 
a n t ' s w i f e ' s c l a i m was n o t l i e n a b l e , MDC a s s e r t e d t h a t AIAC had no i n t e r e s t i n 
her s e t t l e m e n t . F i n a l l y , because AIAC was n o t c o n t e n d i n g t h a t c l a i m a n t ' s 
$250,000 s e t t l e m e n t was unre a s o n a b l e , MDC suggested t h a t AIAC g r a n t i t s 
a p p r o v a l . 

AIAC r e f u s e d t o p r o v i d e i t s a p p r o v a l o f t h e proposed $250,000 s e t t l e m e n t 
f o r c l a i m a n t ' s c l a i m . (Ex. 6-19). I n announcing i t s p o s i t i o n , AIAC n o t e d t h a t 
i t had c o n t a c t e d s e v e r a l p l a i n t i f f ' s and defense a t t o r n e y s , who had d e s c r i b e d a 
$225,000 s e t t l e m e n t f o r c l a i m a n t ' s w i f e ' s l o s s o f c o n s o r t i u m c l a i m as "beyond 
l a u g h a b l e . " A s s e r t i n g t h a t i t was pr e p a r e d t o submit t h e s e a t t o r n e y s ' a f f i 
d a v i t s i n s u p p o r t o f i t s p o s i t i o n , AIAC remained s t e a d f a s t i n i t s c o n t e n t i o n 
t h a t t h e proposed $250,000 s e t t l e m e n t was n e i t h e r j u s t nor r e a s o n a b l e . 

T h e r e a f t e r , c l a i m a n t and MDC p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f t h e 
p a r t i e s ' d i s p u t e . S p e c i f i c a l l y , c l a i m a n t and MDC sought a p p r o v a l o f t h e 
$250,000 s e t t l e m e n t and d i s t r i b u t i o n o f t h e proceeds i n a j u s t and p r o p e r man
n e r . C l a i m a n t and MDC f u r t h e r n o t e d t h a t c l a i m a n t ' s w i f e ' s l o s s o f c o n s o r t i u m 
c l a i m had been s e t t l e d f o r $330,000. 

A l l o f t h e p a r t i e s have s u b m i t t e d a f f i d a v i t s f r o m a t t o r n e y s and c l a i m 
e xaminers p r e s e n t i n g t h e i r o p i n i o n c o n c e r n i n g t h e proposed s e t t l e m e n t s . The 
a f f i d a v i t s f r o m c l a i m a n t and MDC s t a t e t h a t , i n l i g h t o f t h e s i g n i f i c a n t l i a b i l 
i t y q u e s t i o n , a $250,000 s e t t l e m e n t i s " e x t r e m e l y r e a s o n a b l e and f a i r . " A f f i 
d a v i t s f r o m a t t o r n e y s i n s u p p o r t o f AIAC's p o s i t i o n , s t a t e t h a t c l a i m a n t ' s 
w i f e ' s l o s s o f c o n s o r t i u m s e t t l e m e n t i s " g r o t e s q u e l y o u t - o f - p r o p o r t i o n as t o be 
f a r o u t s i d e t h e maximum p o s s i b l e range o f reaso n a b l e n e s s " and i s " i n c o n s i s t e n t 
w i t h a n y t h i n g seen i n Oregon i n 30 y e a r s . " These a t t o r n e y s f u r t h e r c o n c l u d e 
t h a t t h e v a l u e f o r l o s s o f c o n s o r t i u m c l a i m s u s u a l l y does n o t exceed 10 p e r c e n t 
o f t h e v a l u e o f t h e u n d e r l y i n g i n j u r y c l a i m . 

F i n a l l y , c l a i m a n t and MDC s u b m i t t e d an a f f i d a v i t f r o m Judge Lamar, t h e 
C i r c u i t C o u r t j u d g e who oversaw t h e s e t t l e m e n t c o n f e r e n c e . I n Judge Lamar's 
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o p i n i o n , t h e $250,000 s e t t l e m e n t o f c l a i m a n t ' s c l a i m and t h e $330,000 s e t t l e m e n t 
o f c l a i m a n t ' s w i f e ' s l o s s o f c o n s o r t i u m c l a i m were v e r y r e a s o n a b l e . The a f f i 
d a v i t e x p l a i n s t h a t Judge Lamar c o n s i d e r e d 3 f a c t o r s i n r e a c h i n g t h i s c o n c l u 
s i o n : (1) t h e r e was a l i k e l i h o o d o f a defense v e r d i c t , w h i c h r e d u c e d t h e mone
t a r y v a l u e o f c l a i m a n t ' s c l a i m ; (2) i f one assumes MDC's l i a b i l i t y , c l a i m a n t ' s 
w i f e ' s l o s s o f c o n s o r t i u m c l a i m had s u b s t a n t i a l v a l u e ; and (3) she was aware 
t h a t i f t h e s e t t l e m e n t were approved by t h e Board, t h e p a y i n g agent w o u l d r e 
c o v e r $95,000 ( l e s s t h a n 50 p e r c e n t ) o f i t s $210,000 w o r k e r s ' compensation l i e n , 
w h i c h she b e l i e v e s "would be f a i r , i f n o t generous, c o n s i d e r i n g t h e p o t e n t i a l 
f o r a d e f e n s e v e r d i c t and t h e degree o f f a u l t o f t h e c l a i m a n t h i m s e l f , w h i c h 
w o u l d r e d u c e damages i f he were t o p r e v a i l . I b e l i e v e t h e w o r k e r s ' compensation 
c a r r i e r ' s r e c o v e r y f a i r l y r e f l e c t s t h e s e f a c t o r s . " 

CONCLUSIONS OF LAW 

Pu r s u a n t t o ORS 656.587, t h e Board i s a u t h o r i z e d t o r e s o l v e d i s p u t e s con
c e r n i n g t h e a p p r o v a l o f any compromise o f a t h i r d p a r t y a c t i o n . I n e x e r c i s i n g 
t h i s a u t h o r i t y , we employ our independent judgment t o d e t e r m i n e whether t h e com
p r o m i s e i s r e a s o n a b l e . Natasha D. L e n h a r t . 38 Van N a t t a 1496 ( 1 9 8 6 ) . 

A p a y i n g agency's f a i l u r e t o r e c o v e r f u l l reimbursement f o r i t s e n t i r e 
l i e n i s n o t d e t e r m i n a t i v e as t o whether a t h i r d p a r t y s e t t l e m e n t i s r e a s o n a b l e . 
J i l l R. A t c h l e v , 43 Van N a t t a 1282, 1283 ( 1 9 9 1 ) ; John C. Lappen, 43 Van N a t t a 63 
( 1 9 9 1 ) . G e n e r a l l y , we w i l l approve s e t t l e m e n t s n e g o t i a t e d between a c l a i m a n t / 
p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t , u n l e s s t h e s e t t l e m e n t appears t o be 
g r o s s l y u n r e a s o n a b l e . J i l l R. A t c h l e v , supra; K a t h r y n I . Loonev, 39 Van N a t t a 
1400 ( 1 9 8 7 ) . 

S i n c e a c l a i m a n t ' s w i f e i s n o t e n t i t l e d t o payment f o r l o s s o f c o n s o r t i u m 
under t h e w o r k e r s ' compensation laws, she i s n o t a b e n e f i c i a r y f o r purposes o f 
ORS 656.587. SAIF v. Cowart, 65 Or App 733, 737, n 3 ( 1 9 8 3 ) . T h e r e f o r e , a pay
i n g agency has no s t a t u t o r y r i g h t t o approve o r d i s a p p r o v e o f a s e t t l e m e n t f o r 
l o s s o f c o n s o r t i u m . I d . 

Here, AIAC contends t h a t t h e e n t i r e $580,000 i n s e t t l e m e n t proceeds ( l e s s 
10 p e r c e n t f o r a " r e a s o n a b l e " l o s s o f c o n s o r t i u m c l a i m ) s h o u l d be s u b j e c t t o i t s 
l i e n . R e l y i n g on i t s c o u n s e l ' s a f f i d a v i t , as w e l l as a f f i d a v i t s f r o m p r a c t i c i n g 
a t t o r n e y s , AIAC a s s e r t s t h a t : (1) funds were a l l o c a t e d between c l a i m a n t ' s and 
h i s w i f e ' s c l a i m s i n a manner s p e c i f i c a l l y d esigned t o reduce AIAC's share o f 
c l a i m a n t ' s t h i r d p a r t y s e t t l e m e n t proceeds; and (2) a $330,000 s e t t l e m e n t f o r 
c l a i m a n t ' s w i f e ' s l o s s o f c o n s o r t i u m c l a i m i s g r o s s l y d i s p o r t i o n a t e t o c l a i m 
a n t ' s $250,000 i n j u r y s e t t l e m e n t . 

Based on t h e s e a s s e r t i o n s , AIAC argues t h a t c l a i m a n t and MDC have engaged 
i n "gamesmanship" i n an e f f o r t t o s h i e l d a p o r t i o n o f t h e s e t t l e m e n t f r o m AIAC's 
s t a t u t o r y l i e n . I n s u p p o r t o f t h i s argument, AIAC c i t e s S c a r i n g v. SAIF, 91 Or 
App 350 ( 1 9 8 8 ) . I n S c a r i n o , t h e c o u r t h e l d t h a t a deceased w o r k e r ' s a d u l t c h i l 
d r e n ' s shares o f t h e decedent's w r o n g f u l d e a t h s e t t l e m e n t (as a l l o t t e d by t h e 
w o r k e r ' s s u r v i v i n g spouse as p e r s o n a l r e p r e s e n t a t i v e f o r t h e e s t a t e ) were n o t 
s u b j e c t t o SAIF's l i e n as a p a y i n g agency. I n r e a c h i n g i t s c o n c l u s i o n , t h e 
c o u r t n o t e d t h a t i t s d e c i s i o n was "not an i n v i t a t i o n t o gamemanship, n o r i s 
t h e r e any b a s i s f o r b e l i e v i n g t h a t gamesmanship o c c u r r e d h e r e . " S c a r i n g v. 
SAIF, s u p r a , a t page 355, n. 2. 

We a p p l i e d t h e S c a r i n g r a t i c n a l e i n N e i l C. Ducl g s , 43 Van N a t t a 28 
( 1 9 9 1 ) . I n D u c l g s , a p a y i n g agency g b j e c t e d t g a prgposed d i s t r i b u t i o n o f a de
ceased w o r k e r ' s w r o n g f u l d e a t h s e t t l e m e n t proceeds i n a manner i n w h i c h t h e 
decedent's s u r v i v i n g spouse (a w o r k e r s ' compensation b e n e f i c i a r y ) and a d u l t 
d a u g h t e r (whose was n o t a w o r k e r s ' compensation b e n e f i c i a r y ) w o u l d r e c e i v e e q u a l 
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s h a r e s o f t h e r e c o v e r y . N o t i n g t h a t t h e r e was no b a s i s f o r b e l i e v i n g t h a t any 
"gamesmanship" had o c c u r r e d i n d e s i g n i n g t h e proposed a l l o c a t i o n o f s e t t l e m e n t 
p r o c e e d s , we f o u n d no grounds t o d i s t u r b t h e proposed d i s t r i b u t i o n . 

I n t h e p r e s e n t case, however, p e t i t i o n e r s c o ntend and we f i n d t h a t t h e 
h o l d i n g s i n S c a r i n g and Duclos are n o t c o n t r o l l i n g . Those d e c i s i o n s i n v o l v e d 
w r o n g f u l d e a t h a c t i o n s c o n c e r n i n g deceased w o r k e r s . Thus, r e g a r d l e s s o f whether 
t h e p a r t i c u l a r r e c i p i e n t o f t h e s e t t l e m e n t proceeds was a l s o a w o r k e r s ' compen
s a t i o n b e n e f i c i a r y , a l l o f t h e s e t t l e m e n t funds arose f r o m t h e deceased w o r k e r ' s 
cause o f a c t i o n f o r a compensable i n j u r y . Since t h e t h i r d p a r t y d i s p u t e p e r 
t a i n e d t o a " j u s t and p r o p e r " d i s t r i b u t i o n o f s e t t l e m e n t proceeds under ORS 
6 5 6 . 5 9 3 ( 3 ) , i t was i m p e r a t i v e f o r t h e c o u r t and Board t o e v a l u a t e w h e t h e r t h e 
shares o f t h a t w r o n g f u l d e a t h s e t t l e m e n t had been a p p o r t i o n e d i n an a p p r o p r i a t e 
manner between t h e h e i r s o f t h e w orker's e s t a t e , some o f whom were w o r k e r s ' com
p e n s a t i o n b e n e f i c i a r i e s and s u b j e c t t o t h e p a y i n g agency's t h i r d p a r t y l i e n . 

Here, i n c o n t r a s t , t h e d i s p u t e p e r t a i n s t o a p a y i n g agency's f a i l u r e t o 
approve a proposed compromise o f an i n j u r e d w o r k e r ' s cause o f a c t i o n . See ORS 
656.587. Inasmuch as t h e r e i s no p r o v i s i o n f o r l o s s o f c o n s o r t i u m under t h e 
w o r k e r s ' compensation law, a s e t t l e m e n t o f such a c l a i m i s n o t s u b j e c t t o Chap
t e r 656. SAIF v. Cowart, supra. Consequently, as t h e law now s t a n d s , p a y i n g 
agency a p p r o v a l o f a s e t t l e m e n t c o n c e r n i n g a l o s s o f c o n s o r t i u m cause o f a c t i o n 
i s n o t r e q u i r e d and, what i s more, t h i s Board i s w i t h o u t a u t h o r i t y t o c o n s i d e r 
such a d i s p u t e . Thus, we agree w i t h p e t i t i o n e r s t h a t t h i s Board's a u t h o r i t y i s 
s t r i c t l y l i m i t e d t o a d e t e r m i n a t i o n o f whether c l a i m a n t ' s $250,000 s e t t l e m e n t 
f o r h i s l e f t l e g i n j u r y n e g l i g e n c e a c t i o n i s r e a s o n a b l e . A f t e r c o n d u c t i n g o u r 
r e v i e w , we c o n c l u d e t h a t t h e s e t t l e m e n t appears t o be g r o s s l y u n r e a s o n a b l e . 

The q u e s t i o n o f whether c l a i m a n t ' s $250,000 s e t t l e m e n t i s r e a s o n a b l e can
n o t be d e t e r m i n e d by t h i s Board w i t h o u t c o n s i d e r i n g a l l f a c t o r s w h i c h bear d i 
r e c t l y on t h a t q u e s t i o n . One i m p o r t a n t f a c t o r t h a t p e t i t i o n e r s ' w r i t t e n m a t e r i 
a l s do n o t address i s t h e law g o v e r n i n g t h e r e l a t i o n s h i p f o r l i a b i l i t y and 
damages purposes between t h e i n j u r e d p a r t y ' s n e g l i g e n c e c l a i m and t h e c l a i m o f 
h i s spouse f o r l o s s o f c o n s o r t i u m . 

The a f f i d a v i t o f a t t o r n e y Jonathan M. Hoffman a s s e r t s on b e h a l f o f AIAC, 
t h a t under Oregon law, t h e m a r i t a l r e l a t i o n s h i p i s viewed as an economic u n i t , 
and t h a t t h e c o n t r i b u t o r y o r c o m p a r a t i v e n e g l i g e n c e o f t h e i n j u r e d spouse c o r r e 
s p o n d i n g l y b a r s o r reduces t h e v a l u e o f t h e l o s s o f c o n s o r t i u m c l a i m o f t h e non-
i n j u r e d spouse due t o t h e common i n t e r e s t s i n v o l v e d i n t h e m a r i t a l r e l a t i o n s h i p . 
Mr. Hoffman a l s o a s s e r t s t h a t t h e l o s s o f c o n s o r t i u m c l a i m e x i s t s as a d e r i v a 
t i v e o f t h e i n j u r e d spouse's p e r s o n a l i n j u r y c l a i m , upon w h i c h t h e c o n s o r t i u m 
c l a i m s u b s t a n t i a l l y depends f o r i t s l e g a l v i a b i l i t y and v a l u e . G i v e n t h e gov
e r n i n g law, he a s s e r t s t h a t as a p r a c t i c a l m a t t e r , t h e i n j u r e d p a r t y ' s c l a i m i s 
i n v a r i a b l y w o r t h i n t r i a l and i n s e t t l e m e n t , s u b s t a n t i a l l y more t h a n t h e 
spouse's l o s s o f c o n s o r t i u m c l a i m . A t t o r n e y Ronald E. B a i l e y c o n c u r s i n h i s 
a f f i d a v i t w i t h Mr. Hoffman's s t a t e m e n t s . 

Mr. Hoffman's s t a t e m e n t s are s u p p o r t e d by t h e cases c i t e d i n h i s a f f i 
d a v i t . I n Ross v. C u t h b e r t , 239 Or 429, 397 P2d 529 ( 1 9 6 4 ) , p l a i n t i f f / h u s b a n d 
b r o u g h t an a c t i o n f o r p e r s o n a l i n j u r i e s s u s t a i n e d i n a c a r a c c i d e n t . H i s w i f e 
b r o u g h t a s e p a r a t e c l a i m f o r l o s s o f c o n s o r t i u m . The husband was f o u n d t o be 
c o n t r i b u t o r i l y n e g l i g e n t . The t r i a l c o u r t d e n i e d t h e w i f e ' s demurrer t o d e f e n 
d a n t ' s a f f i r m a t i v e d e fense o f c o n t r i b u t o r y n e g l i g e n c e , h o l d i n g t h a t h e r hus
band's c o n t r i b u t o r y n e g l i g e n c e o p e r a t e d t o bar t h e w i f e ' s c l a i m f o r l o s s o f con
s o r t i u m . On a p p e a l , t h e Oregon Supreme Court a f f i r m e d t h e t r i a l c o u r t ' s r u l i n g . 
The C o u r t f o u n d i t w e l l - e s t a b l i s h e d t h a t a l o s s o f c o n s o r t i u m c l a i m was b a r r e d 
where t h e p h y s i c a l l y i n j u r e d spouse was c o n t r i b u t o r i l y n e g l i g e n t . I d . a t 530-
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3 1 . The C o u r t reasoned t h a t t h e p r a c t i c a l economic u n i t y o f t h e husband and 
w i f e r e l a t i o n s h i p r e q u i r e d b a r r i n g t h e l o s s o f c o n s o r t i u m c l a i m . I d . a t 531-32. 
A c k n o w l e d g i n g t h a t t h e t h e o r y o f d e r i v a t i v e a c t i o n and c o n t r i b u t o r y n e g l i g e n c e 
had come under i n c r e a s i n g c r i t i c i s m by commentators, t h e C o u r t n o t e d : 

"Symmetry i n t h e law o r , termed o t h e r w i s e , l o g i c a l c o n s i s t e n c y 
i s , o f c o u r s e , h i g h l y d e s i r a b l e ; b u t o f paramount i m p o r t a n c e i s j u s 
t i c e . 

" * * * * * 

" I t i s a p p a r e n t t h a t t h e l o g i c o f t e s t b o o k w r i t e r s has n o t 
persuaded t h e c o u r t t h a t wives s h o u l d be p e r m i t t e d t o r e c o v e r f r o m 
an a l l e g e d t o r t f e a s o r [ s i c ] t h e e n t i r e amount o f damages when t h e 
husband's c o n t r i b u t o r y n e g l i g e n c e was r e s p o n s i b l e f o r some o f t h e 
amount." 

I d . a t 531. The C o u r t a l s o r e j e c t e d p l a i n t i f f ' s argument t h a t t h e C o u r t ' s p r i o r 
d e c i s i o n i n W o l f f v. Du P u i s , 233 Or 317, 378 P2d 707 (1963) ( i n v o l v i n g a ques
t i o n o f c o l l a t e r a l e s t o p p e l ) s h o u l d be extended t o a l l o w r e c o v e r y f o r l o s s o f 
c o n s o r t i u m r e g a r d l e s s o f t h e p h y s i c a l l y i n j u r e d spouse's r i g h t t o r e c o v e r . The 
C o u r t s a i d : 

"So l o n g as we r e t a i n t h e n o t i o n t h a t c o n t r i b u t o r y n e g l i g e n c e 
i s a v a l i d defense t o a n e g l i g e n c e a c t i o n , t h e n i t i s p r o p e r t o h o l d 
t h a t a n e g l i g e n t person's spouse cannot c o n v e r t t h e f r u i t s o f h i s 
n e g l i g e n c e i n t o a f i n a n c i a l recoupement f o r t h e f a m i l y exchequer." 
I d . a t 352. 

I n Fox v. F l e s c h e r , 274 Or 599, 602, 547 P2d 1392 ( 1 9 7 6 ) , t h e p r i n c i p l e s 
o f Ross were a p p l i e d t o Oregon's c o m p a r a t i v e n e g l i g e n c e s t a t u t e , w h i c h a t t h e 
t i m e p r o v i d e d a b a r t o a p l a i n t i f f who was 50 p e r c e n t a t f a u l t . The j u r y f o u n d 
p l a i n t i f f 50 p e r c e n t a t f a u l t , and t h e t r i a l c o u r t e n t e r e d judgment f o r d e f e n 
d a n t on b o t h t h e p e r s o n a l i n j u r y c l a i m and t h e spouse's l o s s o f c o n s o r t i u m 
c l a i m . The Oregon Supreme Court a f f i r m e d t h e t r i a l c o u r t ' s d e c i s i o n . ^ F u r t h e r 
more, as Mr. Hoffman's a f f i d a v i t a s s e r t s , s e v e r a l o t h e r j u r i s d i c t i o n s have 
a p p l i e d Oregon "economic u n i t y " a n a l y s i s i n l o s s o f c o n s o r t i u m cases and t h e r e b y 
r e d u c e d t h e award by t h e p e r c e n t a g e o f t h e i n j u r e d p l a i n t i f f ' s degree o f f a u l t . 
See E q q e r t v. Working, 599 P2d 1389 ( A l a s k a 1979); Lee v. C o l o r a d o Dept. o f 
H e a l t h , 718 P2d 221 ( C o l o . 1986). 

The cases c i t e d by Mr. Hoffman would n o t n e c e s s a r i l y s u p p o r t a c o n c l u s i o n 
t h a t t h e c o n s o r t i u m s e t t l e m e n t was unreasonably h i g h . Assuming l i a b i l i t y , a 
j u r y m i g h t v e r y w e l l agree w i t h Judge Lamar's assessment t h a t t h e l o s s o f con
s o r t i u m c l a i m had s u b s t a n t i a l v a l u e and t h a t an award e x c e e d i n g $330,000 would 
be a p p r o p r i a t e . Thus, f o r our purposes, we do n o t q u e s t i o n t h e r e a s o n a b l e n e s s 
o f t h e $330,000 c o n s o r t i u m s e t t l e m e n t , as t h a t was a m a t t e r w i t h i n t h e e x c l u s i v e 
p r o v i n c e o f Judge Lamar as t h e s e t t l e m e n t c o n f e r e n c e j u d g e . However, t h e r e a 
s onableness o f c l a i m a n t ' s t h i r d p a r t y s e t t l e m e n t and what c o n s t i t u t e s a p r o p e r 
d i s t r i b u t i o n o f t h e proceeds o f such a s e t t l e m e n t t o s a t i s f y t h e p a y i n g agency's 
l i e n , a r e m a t t e r s w i t h i n t h e p r o v i n c e o f t h i s Board. Our s t a t u t o r y mandate and 
t h e p o l i c y o b j e c t i v e s o f Judge Lamar as t h e C i r c u i t C o u r t s e t t l e m e n t c o n f e r e n c e 
j u d g e a r e n o t n e c e s s a r i l y t h e same. As we have p r e v i o u s l y h e l d , t h e p r i m a r y 
p u r p o s e o f t h e t h i r d p a r t y p r o v i s i o n i s t o reduce t h e c o s t o f t h e w o r k e r s ' com
p e n s a t i o n system as much as p o s s i b l e . M a r v i n H. A l l e n , 41 Van N a t t a 1323 

The a p p e a l was a c t u a l l y on two e v i d e n t i a r y r u l i n g s by t h e t r i a l c o u r t . 
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(1989) , a f f ' d A l l e n v. American Hardwoods. 102 Or App 562 r e v den 310 Or 547 
(1990) . Thus, on t h e reasonableness o f c l a i m a n t ' s s e t t l e m e n t , we w i l l d e f e r t o 
t h e s t a t e d assessment o f a s e t t l e m e n t c o n f e r e n c e j u d g e , u n l e s s we f i n d s u b s t a n 
t i a l r e asons n o t t o do so. Here, we f i n d such reasons. 

Assuming, as we do h e r e , t h a t t h e c o n s o r t i u m c l a i m was w o r t h $330,000 f o r 
s e t t l e m e n t p u r p o s e s , i t l o g i c a l l y f o l l o w s g i v e n t h e cases above d i s c u s s e d and 
t h e o t h e r f a c t o r s d i s c u s s e d by Mr. Hoffman, t h a t c l a i m a n t ' s p e r s o n a l i n j u r y 
c l a i m must be w o r t h s u b s t a n t i a l l y more t h a n t h e $250,000 s e t t l e m e n t . T h i s i s 
p a r t i c u l a r l y t r u e when t h e u n d e r l y i n g f a c t s a r e c o n s i d e r e d . C l a i m a n t s u f f e r e d 
t h e t r a u m a t i c a m p u t a t i o n o f h i s l e f t l e g , s i x i n c h e s below t h e h i p . H i s w i f e 
must d e a l w i t h t h e adverse e f f e c t s o f c l a i m a n t ' s d i s a b i l i t y on t h e i r m a r i t a l r e 
l a t i o n s h i p w h i l e c l a i m a n t must d e a l w i t h t h e l o s s o f h i s l e g , i n c l u d i n g t h e e f 
f e c t o f t h a t l o s s on a l l a s p e c t s o f h i s l i f e , i n c l u d i n g h i s m a r r i a g e . Under t h e 
c i r c u m s t a n c e s , c l a i m a n t ' s $250,000 s e t t l e m e n t appears t o be g r o s s l y u n r e a s o n 
a b l e . 

I n c o n c l u s i o n , we f i n d t h a t t h e proposed $250,000 s e t t l e m e n t f o r c l a i m 
a n t ' s n e g l i g e n c e a c t i o n i s unreasonable. A c c o r d i n g l y , we d i s a p p r o v e t h e s e t t l e 
ment. Because t h e s e t t l e m e n t i s d i s a p p r o v e d , we do n o t r e a c h t h e q u e s t i o n o f 
what w o u l d c o n s t i t u t e t h e j u s t and p r o p e r d i s t r i b u t i o n o f t h e s e t t l e m e n t p r o 
ceeds. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
THOMAS L. ABEL, Claimant 
Own Mo t i o n No. 91-0386M 

OWN MOTION ORDER ON RECONSIDERATION 
P o z z i , e t a l . , Claimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r May 28, 1992 Own 
M o t i o n Order. S p e c i f i c a l l y , SAIF contends t h a t we do n o t have a u t h o r i t y t o 
award a p e n a l t y - r e l a t e d a t t o r n e y f e e under our Own M o t i o n a u t h o r i t y . We d i s 
a g r ee. 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , t h e Board may a u t h o r i z e t h e payment o f tem
p o r a r y d i s a b i l i t y compensation when t h e r e i s a wors e n i n g o f a compensable i n j u r y 
t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r t h e t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . I n c o n j u n c t i o n w i t h t h i s p r o v i s i o n , ORS 656.382(1) a l l o w s t h e 
Board t o award an assessed a t t o r n e y f e e where a c a r r i e r u n r e a s o n a b l y r e s i s t s t h e 
payment o f compensation. 

ORS 656.278 l i m i t s t h e Board's a u t h o r i t y t o award compensation a f t e r 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . However, i t does n o t l i m i t t h e 
Board's a u t h o r i t y , under ORS 656.382(1), t o award an assessed a t t o r n e y f e e where 
a c a r r i e r has u n r e a s o n a b l y r e s i s t e d t h e payment o f compensation. 

A c c o r d i n g l y , o u r May 28, 1992 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our former o r d e r , e f f e c t i v e t h i s 
d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

June 22, 1992 C i t e as 44 Van N a t t a 1189 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GILBERT GARCIA, Claimant 
WCB Case No. 91-04208 

jORDER ON REVIEW 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

Reviewed by Board Members Brazeau and K i n s l e y . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
S p a n g l e r ' s Order on R e c o n s i d e r a t i o n t h a t d i r e c t e d i t t o r e p o r t t o t h e D i r e c t o r 
c l a i m a n t ' s c l a i m t h a t h i s J u l y 1, 1989 n o n d i s a b l i n g i n j u r y had become d i s a b l i n g . 
On r e v i e w , t h e i s s u e i s c l a i m s p r o c e s s i n g . 

\ 
We a f f i r m ahd^ adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g comment. 

The employer contends t h a t r e t r o a c t i v e a p p l i c a t i o n o f ORS 656.277 and 
amended ORS 6 5 6 . 2 6 2 ( 6 ) ( c ) , c o n c e r n i n g i t s d u t y t o r e p o r t t h e c l a i m t o t h e D i r e c 
t o r , l e a d s t o an u n j u s t r e s u l t i n t h i s case. T h e r e f o r e , i t argues t h a t t h e law 
p r i o r t o t h e 1990 amendments s h o u l d a p p l y . We d i s a g r e e . 

The R e f e r e e c o r r e c t l y concluded t h a t t h e 1990 amendments t o w o r k e r s ' com
p e n s a t i o n law a p p l y t o t h i s case. However, even p r i o r t o t h e 1990 amendments 
t h e employer was r e q u i r e d t o i m m e d i a t e l y i n f o r m t h e D i r e c t o r t h a t a w o r k e r ' s 
p r e v i o u s l y n o n d i s a b l i n g i n j u r y c l a i m had become d i s a b l i n g . See f o r m e r ORS 
656 . 2 6 2 ( 1 2 ) ; L i n d a Warner. 43 Van N a t t a 159 (1 9 9 1 ) . The employer f u r t h e r con
t e n d s t h a t c l a i m a n t d i d n o t submit a d i s a b l i n g c l a i m w i t h i n one ye a r o f t h e 
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i n j u r y . However, Dr. D r i v e r ' s r e p o r t o f September 23, 1989 r e v e a l s t h a t he 
t r e a t e d c l a i m a n t on J u l y 1, 1989, t h e d a t e o f i n j u r y , b u t d i d n o t r e l e a s e him 
f o r work u n t i l J u l y 5, 1989. The f a c t t h a t t h e employer may have been a b l e t o 
o f f s e t h o l i d a y o r o t h e r pay d u r i n g t h a t p e r i o d o f d i s a b i l i t y does n o t mean t h a t 
c l a i m a n t was n o t d i s a b l e d and e n t i t l e d t o compensation. See ORS 6 5 6 . 2 1 0 ( 3 ) . 
For t h e s e r e a s o n s , as w e l l as t h o s e s t a t e d by t h e Re f e r e e , we a r e unpersuaded by 
t h e e m p l oyer's argument t h a t i t s r e p o r t i n g d u t y was n o t t r i g g e r e d . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
s e l f - i n s u r e d employer's r e q u e s t f o r r e v i e w . ORS 656 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n 
i n g t h e c l a i m s p r o c e s s i n g i s s u e i s $250, t o be p a i d by t h e s e l f - i n s u r e d employ
e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e de
v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 3 1 , 1991, as r e c o n s i d e r e d August 27, 1991 
i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed 
a t t o r n e y f e e o f $250, p a y a b l e by t h e s e l f - i n s u r e d employer. 

June 22, 1992 C i t e as 44 Van N a t t a 1190 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHERN A. KNIGHTEN, Claimant 

WCB Case No. 90-15985 
ORDER OF ABATEMENT 

Coons, e t a l . , C l a i m a n t A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

On May 22, 1992, we v a c a t e d a p o r t i o n o f t h e Referee's o r d e r w h i c h ad
dr e s s e d t h e a p p r o p r i a t e n e s s o f a proposed c a r p a l t u n n e l s u r g e r y , r e v e r s e d a p o r 
t i o n o f t h e R e f e r e e ' s o r d e r which h e l d t h a t a D e t e r m i n a t i o n Order was pr e m a t u r e 
and a f f i r m e d an Order on R e c o n s i d e r a t i o n award o f 5 p e r c e n t (7.5 degrees) sched
u l e d permanent d i s a b i l i t y f o r each f o r e a r m . On b e h a l f o f t h e p a r t i e s , t h e i n 
s u r e r seeks abatement o f our o r d e r so t h a t we can r e t a i n j u r i s d i c t i o n o v e r t h i s 
m a t t e r t o c o n s i d e r t h e p a r t i e s ' proposed s e t t l e m e n t . 

I n l i g h t o f such c i r c u m s t a n c e s , we w i t h d r a w our May 22, 1992 o r d e r . Upon 
r e c e i p t o f t h e p a r t i e s ' proposed agreement, we w i l l proceed w i t h o u r r e v i e w . 
The p a r t i e s a r e r e q u e s t e d t o keep us f u l l y a p p r i s e d o f f u r t h e r developments con
c e r n i n g t h i s case. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
KATHERN A. KNIGHTEN, Claimant 

WCB Case No. 91-14319 
ORDER OF ABATEMENT 

Coons, e t a l . , Claimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

On May 22, 1992, we a f f i r m e d a Referee's o r d e r t h a t a f f i r m e d a M e d i c a l 
D i r e c t o r ' s o r d e r f i n d i n g t h a t c l a i m a n t ' s proposed s u r g e r y was n o t a p p r o p r i a t e . 
On b e h a l f o f t h e p a r t i e s , t h e i n s u r e r seeks abatement o f our o r d e r so t h a t we 
can r e t a i n j u r i s d i c t i o n o v e r t h i s m a t t e r t o c o n s i d e r t h e p a r t i e s ' p roposed 
s e t t l e m e n t . 

I n l i g h t o f such c i r c u m s t a n c e s , we w i t h d r a w our May 22, 1992 o r d e r . Upon 
r e c e i p t o f t h e p a r t i e s ' proposed agreement, we w i l l p roceed w i t h o u r r e v i e w . 
The p a r t i e s a r e r e q u e s t e d t o keep us f u l l y a p p r i s e d o f f u r t h e r developments con
c e r n i n g t h i s case. 

I T I S SO ORDERED. 

June 22, 1992 C i t e as 44 Van N a t t a 1191 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
THERESA A. SNYDER, Claimant 

WCB Case No. 90-09664 
ORDER ON REVIEW 

Jim L. Scavera, Claimant A t t o r n e y 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Hooton. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f her r e c u r r e n t c y s t o c e l e i n j u r y c l a i m . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f i r s t c o n c l u d e d t h a t c l a i m a n t e x p e r i e n c e d an i n j u r i o u s e v e n t 
w h i l e l i f t i n g g r o c e r y bags a t work i n February 1990. We agree and adopt h i s 
c o n c l u s i o n s and r e a s o n i n g . The Referee t h e n concluded, however, t h a t c l a i m a n t ' s 
r e c u r r e n t c y s t o c e l e was n o t compensable under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , because t h e 
Fe b r u a r y 1990 i n j u r y was n o t t h e major c o n t r i b u t i n g cause o f her need f o r medi
c a l t r e a t m e n t . A c c o r d i n g l y , he u p h e l d t h e employer's d e n i a l i n i t s e n t i r e t y . 
We agree t h a t t h e employer's d e n i a l s h o u l d be u p h e l d , b u t f o r reasons d i f f e r i n g 
f r o m t h o s e o f t h e Ref e r e e . 

On May 7, 1990, t h e Governor s i g n e d i n t o law Senate B i l l 1197, an e x t e n 
s i v e r e v i s i o n o f t h e w o r k e r s ' compensation s t a t u t e s . Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch. 2. Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1 , 1990, and 
t h e h e a r i n g was convened a f t e r J u l y 1, 1990, t h i s m a t t e r i s p r o p e r l y a n a l y z e d 
under t h o s e r e v i s i o n s , w h i c h g e n e r a l l y became o p e r a t i v e J u l y 1, 1990. I d a M. 
Walker, 43 Van N a t t a 1402 (19 9 1 ) . 
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I n amending ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , t h e l e g i s l a t u r e r e t a i n e d t h e t r a d i t i o n a l 
d e f i n i t i o n o f a compensable i n j u r y . A c c o r d i n g l y , as i n t h e p a s t , an i n j u r e d 
w o r k e r e s t a b l i s h e s a compensable c l a i m by p r o v i n g t h a t t h e w o r k - r e l a t e d i n j u r y 
i s a m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need f o r t r e a t m e n t . See Mark 
N. W i e d l e , 43 Van N a t t a 855 ( 1 9 9 1 ) . By a d d i n g s u b s e c t i o n (B) t o t h e d e f i n i t i o n , 
however, t h e l e g i s l a t u r e l i m i t e d t h e compensation t o w h i c h a w o r k e r may be e n t i 
t l e d i n a compensable i n j u r y c l a i m . Under t h a t p r o v i s i o n , a w o r k e r who s u f f e r s 
a compensable i n j u r y , y e t who a l s o s u f f e r s from a p r e e x i s t i n g c o n d i t i o n o r d i s 
ease t h a t combines w i t h t h e i n j u r y t o cause o r p r o l o n g d i s a b i l i t y , w i l l be com
p e n s a t e d f o r d i s a b i l i t y and t r e a t m e n t o n l y i f t h e compensable i n j u r y i s t h e 
m a j o r c o n t r i b u t i n g cause o f p a r t i c u l a r p e r i o d s o f d i s a b i l i t y o r need f o r p a r t i c 
u l a r t r e a t m e n t . See Bahman M. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . 

On t h i s r e c o r d , we f i r s t c onclude t h a t c l a i m a n t has e s t a b l i s h e d a F e b r u a r y 
1990 e v e n t . As s t a t e d above, we agree w i t h t h e Referee's c o n c l u s i o n t h a t , w h i l e 
i n t h e c o u r s e and scope o f her employment, c l a i m a n t e x p e r i e n c e d an i n j u r i o u s 
e v e n t w h i l e l i f t i n g g r o c e r y bags a t work. We a l s o agree w i t h and adopt t h e Ref
er e e ' s subsequent c o n c l u s i o n and r e a s o n i n g t h a t t h e l i f t i n g i n c i d e n t was a mate
r i a l c o n t r i b u t i n g cause o f t h e r e c u r r e n t c y s t o c e l e . T h i s i s n o t s u f f i c i e n t , 
however, t o e s t a b l i s h t h a t c l a i m a n t s u s t a i n e d a compensable i n j u r y . 

C l a i m a n t has a p r e e x i s t i n g c o n d i t i o n w h i c h has been d e s c r i b e d as " p e l v i c 
f l o o r r e l a x a t i o n , " and as a t y p e o f h e r n i a , w h i c h has caused a need f o r m e d i c a l 
s e r v i c e s , i n c l u d i n g s u r g e r y , w i t h r e s u l t a n t d i s a b i l i t y . C l a i m a n t had completed 
o n l y a p o r t i o n o f t h e recommended t r e a t m e n t . Upon her r e t u r n t o work f o l l o w i n g 
t h e i n j u r i o u s e v e n t , c l a i m a n t e x p e r i e n c e d no m e d i c a l s e r v i c e s o r d i s a b i l i t y 
w h i c h d i d n o t f l o w n a t u r a l l y from t h e noncompensable p r e e x i s t i n g c o n d i t i o n and 
p r i o r s u r g i c a l r e p a i r . 

The r e c u r r e n c e o f t h e c y s t o c e l e d i d n o t cause c l a i m a n t t o seek m e d i c a l 
t r e a t m e n t . I n d e e d , c l a i m a n t sought no t r e a t m e n t whatsoever u n t i l h e r n e x t r e g u 
l a r l y s c h e d u l e d p o s t - o p e r a t i v e v i s i t on February 19, 1990. That v i s i t was 
s c h e d u l e d on J anuary 22, 1990, p r i o r t o t h e i n j u r i o u s w o r k - r e l a t e d e v e n t . (Ex. 
1 - 2 ) . F u r t h e r , t h e o n l y t r e a t m e n t c l a i m a n t r e c e i v e d f o r t h e r e c u r r e n t c y s t o c e l e 
was t h e second p o r t i o n o f t h e o p e r a t i v e p rocedure t h a t was p r e v i o u s l y p l a n n e d , 
and, w h i l e her t r e a t i n g p h y s i c i a n i n d i c a t e s t h a t f u r t h e r h a r d s t r a i n i n g may 
worsen t h e s i t u a t i o n and make t h e r e p a i r more d i f f i c u l t , he d i d n o t i n d i c a t e 
t h a t t h e r e c u r r e n c e i t s e l f had produced any e f f e c t on t h e p l a n n e d t r e a t m e n t . H i s 
subsequent work r e s t r i c t i o n appears t o have been based on t h e p r e e x i s t i n g c o n d i -
t o n r a t h e r t h a n a r i s i n g f r o m t h e w o r k - r e l a t e d e v e n t . (Ex. 1-2). 

A f t e r o u r r e v i e w o f t h e m e d i c a l e v i d e n c e , we a r e u n a b l e t o c o n c l u d e t h a t 
c l a i m a n t e x p e r i e n c e d a compensable i n j u r y as d e f i n e d i n ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . That 
s t a t u t e r e q u i r e s t h a t an i n j u r i o u s event produce d i s a b i l i t y o r a need f o r t r e a t 
ment i n o r d e r t o g i v e r i s e t o a compensable c l a i m . Because c l a i m a n t ' s r e c u r r e n t 
c y s t o c e l e r e q u i r e d no m e d i c a l s e r v i c e s n o t a l r e a d y p l a n n e d o r s c h e d u l e d , and 
p roduced no d i s a b i l i t y o r t i m e l o s s i n and o f i t s e l f , c l a i m a n t has f a i l e d t o 
e s t a b l i s h a compensable i n j u r y . Consequently, we need n o t r e a c h t h e q u e s t i o n o f 
a r e s u l t a n t c o n d i t i o n o r t h e c o m p e n s a b i l i t y i s s u e s t h a t a r i s e under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) (B) and Bahman M. N a z a r i . supra. A c c o r d i n g l y , we c o n c l u d e t h a t , 
a l t h o u g h c l a i m a n t has e s t a b l i s h e d t h e o c c u r r e n c e o f an i n j u r i o u s e v e n t , h e r 
c l a i m i s n o t compensable. The s e l f - i n s u r e d employer's d e n i a l o f A p r i l 23, 1990, 
as amended by l e t t e r d a t e d May 16, 1990, i s t h e r e f o r e u p h e l d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 12, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT L. ADLER, Claimant 
Own M o t i o n No. 91-0720M 

OWN MOTION ORDER ON RECONSIDERATION 
Malagon, e t a l . , C l aimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f our Februa r y 5, 1992 Own M o t i o n 
Order i n w h i c h we reopened h i s c l a i m and awarded h i s a t t o r n e y a f e e p a y a b l e o u t 
o f c ompensation. S p e c i f i c a l l y , c l a i m a n t contended t h a t he i s e n t i t l e d t o p e n a l 
t i e s and a t t o r n e y f e e s f o r t h e SAIF C o r p o r a t i o n ' s u n r e a s o n a b l e r e s i s t a n c e t o t h e 
r e o p e n i n g o f h i s c l a i m . I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e 
m o t i o n f o r r e c o n s i d e r a t i o n , we abated our February 5, 1992 o r d e r and g r a n t e d 
SAIF an o p p o r t u n i t y t o respond. A f t e r r e c e i v i n g SAIF's response, and f u r t h e r 
c o n s i d e r i n g t h e m a t t e r , we make t h e f o l l o w i n g c o n c l u s i o n s . 

P e n a l t i e s and a t t o r n e y fees may be assessed when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) ; ORS 
6 5 6 . 8 8 2 ( 1 ) . The reasonableness o f a c a r r i e r ' s a c t i o n must be gauged based upon 
t h e i n f o r m a t i o n a v a i l a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s a c t i o n . Brown v. 
Arg o n a u t I n s u r a n c e Company, 93 Or App 588 (19 8 8 ) . 

SAIF r e c e i v e d n o t i c e o f t h i s c l a i m on October 30, 1991. On October 3 1 , 
1991 SAIF i s s u e d a l e t t e r addressed t o c l a i m a n t a t 29652 Jeans Road, Veneta, OR 
97487, i n w h i c h i t asked c l a i m a n t t o submit p r o o f o f e a r n i n g s f o r t h e l a s t two 
y e a r s t o document t h a t he was c u r r e n t l y a member o f t h e work f o r c e . On November 
19, 1991, c l a i m a n t was examined Dr. Woo l p e r t , a t SAIF's r e q u e s t . On November 
24, 1991, Dr. W o o l p e r t i s s u e d h i s r e p o r t t o SAIF. I n t h e r e p o r t , Dr. W o o l p e r t 
n o t e d t h a t c l a i m a n t had worked t h e p r e v i o u s f o u r months as an apar t m e n t manager. 
On December 19, 1991, we r e c e i v e d SAIF's C a r r i e r ' s Own M o t i o n Recommendation. 
On t h e f o r m , SAIF recommended d e n i a l on t h e b a s i s t h a t c l a i m a n t was n o t i n t h e 
work f o r c e . 

C l a i m a n t d i d n o t r e p l y t o SAIF's October 3 1 , 1991 l e t t e r u n t i l December 
30, 1991 a t w h i c h t i m e c l a i m a n t , t h r o u g h h i s a t t o r n e y , s u b m i t t e d e v i d e n c e t h a t 
he was i n t h e work f o r c e . 

A l t h o u g h c l a i m a n t d i d n o t r e p l y t o SAIF's i n q u i r y c o n c e r n i n g h i s work 
s t a t u s , we f i n d n o t h i n g i n t h e r e c o r d which gave SAIF r e a s o n a b l e grounds t o 
doubt t h a t c l a i m a n t was i n t h e work f o r c e and t o demand t h a t c l a i m a n t p r o v i d e 
p r o o f o f e a r n i n g s . F u r t h e r m o r e , Dr. Woolpert's r e p o r t c l e a r l y i n d i c a t e d t h a t 
c l a i m a n t was i n t h e work f o r c e a t t h e t i m e o f h i s w o r s e n i n g . T h e r e f o r e , t h e 
o n l y e v i d e n c e a v a i l a b l e t o SAIF a t t h e t i m e o f i t s recommendation i n d i c a t e d t h a t 
c l a i m a n t was i n t h e work f o r c e . Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t SAIF's 
a c t i o n c o n s t i t u t e s u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. 

A l t h o u g h we have fo u n d SAIF's a c t i o n u n r easonable, we f i n d no amounts 
" t h e n due" on w h i c h t o base a p e n a l t y . ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . When a c l a i m i s 
under own m o t i o n j u r i s d i c t i o n , no compensation i s due c l a i m a n t u n t i l we i s s u e an 
o r d e r r e o p e n i n g t h e c l a i m . Thus, because no compensation was due a t t h e t i m e o f 
SAIF's a c t i o n , a p e n a l t y cannot be assessed under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . See 
F r e d e r i c k D. O x f o r d , 42 Van N a t t a 476 (1990). On t h e o t h e r hand, where, as 
h e r e , we f i n d t h a t a c a r r i e r has unreasonably r e s i s t e d t h e payment o f compensa
t i o n , we may assess an a t t o r n e y f e e i i n t h e absence o f amounts o f compensation 
" t h e n due." See ORS 656.382( 1 ) ; N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . 
A c c o r d i n g l y , f o r SAIF's unreasonable r e s i s t a n c e t o t h e payment o f compensation, 
we assess an a t t o r n e y f e e o f $500. 
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C o n s e q u e n t l y , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r 
Fe b r u a r y 5, 1992 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n 
and a p p e a l s h a l l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

June 23, 1992 C i t e as 44 Van N a t t a 1194 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT J . E6YEDI, Claimant 

WCB Case No. 91-07642 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t awarded 
c l a i m a n t an a t t o r n e y f e e p u r s u a n t t o ORS 656.386(1) when SAIF a c c e p t e d c l a i m 
a n t ' s r i g h t elbow and s h o u l d e r c o n d i t i o n p r i o r t o h e a r i n g . On r e v i e w , SAIF con
t e n d s t h a t c l a i m a n t ' s a t t o r n e y was not i n s t r u m e n t a l i n o b t a i n i n g compensation 
f o r c l a i m a n t w i t h o u t a h e a r i n g . S p e c u l a t i n g t h a t SAIF's a p p e l l a n t ' s b r i e f was 
u n t i m e l y f i l e d , c l a i m a n t has moved t o s t r i k e t h e b r i e f . On r e v i e w , t h e i s s u e s 
a r e a t t o r n e y f e e s and m o t i o n t o s t r i k e . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g m o d i f i c a t i o n 
and s u p p l e m e n t a t i o n . 

The s t a t u t e q u o t e d i n t h e l a s t f u l l p a r agraph on page two o f t h e Refer e e ' s 
o r d e r i s ORS 65 6 . 3 8 6 ( 1 ) , r a t h e r t h a n ORS 656.382(1). 

As a p r e l i m i n a r y m a t t e r , we not e t h a t , on December 24, 1991, c l a i m a n t r e 
qu e s t e d t h a t SAIF's a p p e l l a n t ' s b r i e f be s t r i c k e n as u n t i m e l y f i l e d . The m o t i o n 
i s d e n i e d . 

SAIF's a p p e l l a n t ' s b r i e f was due by December 16, 1991. On December 16, 
1991, we r e c e i v e d SAIF's a p p e l l a n t ' s b r i e f . Inasmuch as t h e b r i e f was t i m e l y 
f i l e d , c l a i m a n t ' s m o t i o n t o s t r i k e t h e b r i e f i s d e n i e d . See OAR 438 - 0 5 - 0 4 6 ( 1 ) . 

C o n c e r n i n g t h e a t t o r n e y f e e i s s u e , SAIF argues f i r s t t h a t t h e r e was no 
" r e j e c t e d c l a i m " r e g a r d i n g c l a i m a n t ' s r i g h t upper e x t r e m i t y , because i t d e n i e d 
no such c o n d i t i o n s . Second, SAIF argues, assuming c l a i m a n t f i l e d c l a i m s f o r 
r i g h t upper e x t r e m i t y c o n d i t i o n s which were n o t accepted , i t had no d u t y t o p r o 
cess such c l a i m s , because t h e r e was no un p a i d compensation i n t h i s case. There
f o r e , a c c o r d i n g t o SAIF, c l a i m a n t ' s c o u n s e l c o u l d n o t have been i n s t r u m e n t a l i n 
" o b t a i n i n g compensation" f o r c l a i m a n t and i s n o t e n t i t l e d t o an assessed f e e 
under ORS 6 5 6 . 3 8 6 ( 1 ) . We d i s a g r e e w i t h SAIF's r e a s o n i n g . 

SAIF r e c e i v e d n o t i c e o f c l a i m a n t ' s i n j u r y i n v o l v i n g h i s r i g h t w r i s t , elbow 
and s h o u l d e r on May 20 and May 30, 1991. (See Ex. 2 ) . Such n o t i c e i s s u f f i 
c i e n t t o c o n s t i t u t e a " c l a i m . " See ORS 656.005(6). A l t h o u g h SAIF p a i d c l a i m 
a n t ' s m e d i c a l b i l l s , such payments do n o t c o n s t i t u t e acceptance o f t h e c l a i m o r 
a d m i s s i o n o f l i a b i l i t y . ORS 656.262(9). Upon n o t i c e o f t h e i n j u r y , SAIF was 
r e q u i r e d t o ac c e p t o r deny t h e c l a i m w i t h i n 90 days. ORS 65 6 . 2 6 2 ( 6 ) . When SAIF 
d i d n o t respo n d w i t h i n t h e s t a t u t o r y t i m e p e r i o d — e x c e p t t o t h e c l a i m f o r a 
r i g h t w r i s t c o n d i t i o n , t h e r e m a i n i n g c l a i m s were deemed "de f a c t o " d e n i e d . See 
B a r r v. E B I , 88 Or App 132 (19 8 7 ) . I n o t h e r words, SAIF e f f e c t i v e l y d e n i e d t h e 
c o m p e n s a b i l i t y o f t h e c l a i m e d c o n d i t i o n s w h i c h i t d i d n o t a c c e p t . Under t h e s e 
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c i r c u m s t a n c e s , t h e d e n i e d c l a i m s a re a " r e j e c t e d " case, f o r purposes o f ORS 
65 6 . 3 8 6 ( 1 ) . See E u z e l l a Smith. 44 Van N a t t a 778 ( 1 9 9 2 ) ; compare M i c h a e l A. 
D i p o l i t o , 44 Van N a t t a 981 (1 9 9 2 ) . 

F u r t h e r m o r e , we d i s a g r e e w i t h SAIF's c o n t e n t i o n t h a t c l a i m a n t ' s a t t o r n e y 
f a i l e d t o o b t a i n compensation f o r c l a i m a n t s i m p l y because no compensation was 
due when t h e r i g h t elbow and s h o u l d e r c l a i m s were acc e p t e d . "Compensation" i n 
c l u d e s a l l b e n e f i t s , i n c l u d i n g m e d i c a l s e r v i c e s , p r o v i d e d f o r a compensable i n 
j u r y t o a s u b j e c t w o r k e r by a c a r r i e r p u r s u a n t t o ORS c h a p t e r 656. ORS 
65 6 . 0 0 5 ( 8 ) . Here, as a r e s u l t o f c l a i m a n t ' s a t t o r n e y ' s e f f o r t s , SAIF has r e 
s c i n d e d i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s r i g h t elbow and s h o u l d e r c o n d i t i o n s 
and a c c e p t e d t h o s e c o n d i t i o n s , with such an acceptance, c l a i m a n t became e n t i 
t l e d t o a l l b e n e f i t s i n c l u d i n g m e d i c a l s e r v i c e s s e t f o r t h i n ORS Chapter 656 r e 
s u l t i n g f r o m t h o s e c o n d i t i o n s . ORS 656.005(8). Since c l a i m a n t ' s e n t i t l e m e n t t o 
such b e n e f i t s had n o t been secured u n t i l SAIF's acceptance p r i o r t o h e a r i n g , we 
h o l d t h a t c l a i m a n t ' s a t t o r n e y was " i n s t r u m e n t a l i n o b t a i n i n g c ompensation" f o r 
c l a i m a n t w i t h o u t a h e a r i n g , as r e q u i r e d by ORS 656.386( 1 ) . See E u z e l l a S m i t h , 
s u p r a ; F i d e l D. Chavez, 43 Van N a t t a 2515 (1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we agree w i t h t h e Referee's c o n c l u s i o n t h a t a r e a s o n a b l e 
a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s e f f o r t s c o n c e r n i n g SAIF's p r e - h e a r i n g 
a c c e p t a n c e o f c l a i m a n t ' s r i g h t arm and s h o u l d e r c o n d i t i o n s i s $750. I n making 
t h i s d e t e r m i n a t i o n , we n o t e t h a t i n t h e " O p i n i o n " p a r t o f t h e o r d e r , t h e Referee 
s t a t e s t h a t $500 was a re a s o n a b l e a t t o r n e y f e e , b u t t h e "Order" p o r t i o n o f t h e 
R e f e r e e ' s d e c i s i o n g r a n t e d $750. I n any e v e n t , a f t e r o u r r e v i e w o f t h e r e c o r d , 
we h o l d t h a t a r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s p r e - h e a r i n g s e r 
v i c e s i s $750. 

F i n a l l y , inasmuch as c l a i m a n t ' s r i g h t t o compensation was n o t a t r i s k on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o a f e e f o r h i s s e r v i c e s on r e v i e w . 
See Dept. o f J u s t i c e Inmate I n s . Fund v. H e n d e r s h o t t , 108 Or App 584 ( 1 9 9 1 ) . 

ORDER 

The Refer e e ' s o r d e r d a t e d September 26, 1991 i s a f f i r m e d w i t h t h e f o l l o w 
i n g m o d i f i c a t i o n . For s e r v i c e s c o n c e r n i n g SAIF's p r e - h e a r i n g a c ceptance o f t h e 
r i g h t arm and s h o u l d e r c o n d i t i o n s , c l a i m a n t ' s a t t o r n e y i s awarded $750, t o p a i d 
by SAIF. The Refere e ' s "50/50" p e n a l t y assessment i s a f f i r m e d . 

June 23, 1992 C i t e as 44 Van N a t t a 1195 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ELINOR R. ELLIOTT, Claimant 

WCB Case No. 91-06706 
ORDER ON REVIEW 

C r a i n e & Love, Claimant A t t o r n e y s 
Thomas Spo n s l e r , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S c h u l t z ' o r d e r t h a t 
a f f i r m e d a Workers' Compensation D i v i s i o n (WCD) Order on R e c o n s i d e r a t i o n award 
o f 13 p e r c e n t (41.6 degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
c o n d i t i o n . The s e l f - i n s u r e d employer c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r t h a t awarded 5 p e r c e n t (7.5 degrees) s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s l o s s o f use o r f u n c t i o n o f her l e f t l e g , 
whereas t h e WCD o r d e r had awarded no scheduled permanent d i s a b i l i t y . On r e v i e w , 
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t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y , s cheduled and un s c h e d u l e d . We r e 
v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " S t i p u l a t i o n s " and " F i n d i n g s o f F a c t , " e x c e p t f o r 
h i s " U l t i m a t e F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s j o b - a t - i n j u r y was w i t h i n t h e medium c a t e g o r y . Her p o s t - i n j u r y 
work was w i t h i n t h e l i g h t c a t e g o r y . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e f i r s t t h r e e paragraphs o f t h e Referee's " C o n c l u s i o n s o f Law 
and O p i n i o n , " w i t h t h e f o l l o w i n g c o r r e c t i o n . 

The R e f e r e e . s t a t e d t h a t he a p p l i e d t h e s t a n d a r d s c o n t a i n e d i n WCD A d m i n i s 
t r a t i v e Order 6-1988. That o r d e r ' s c o r r e c t e d t i t l e i s WCD A d m i n i s t r a t i v e Order 
7-1988. See WCD A d m i n i s t r a t i v e Order 1-1989. 

We a l s o n o t e t h a t t h e Referee p r o p e r l y a p p l i e d t h e s t a n d a r d s i n e f f e c t 
when t h e D e t e r m i n a t i o n Order i s s u e d i n t h i s case. See f o r m e r OAR 436-35-003(1) 
& (2) (WCD Admin. Order 2-1991) ( e f f e c t i v e A p r i l 1, 1991); f o r m e r OAR 438-10-
010(2) (WCB Admin. Order 4-1991) (t e m p ) . 

Unscheduled permanent d i s a b i l i t y 

The p a r t i e s d i s p u t e o n l y t h e v a l u e s a s s i g n e d by t h e R e f e r e e f o r c l a i m a n t ' s 
a d a p t a b i l i t y and imp a i r m e n t f a c t o r s . 

A d a p t a b i l i t y 

The R e f e r e e a s s i g n e d an a d a p t a b i l i t y f a c t o r o f 1, based on h i s d e t e r m i n a 
t i o n t h a t c l a i m a n t ' s j o b s a t i n j u r y and p o s t i n j u r y m o d i f i e d work were i n t h e 
l i g h t / m e d i u m c a t e g o r y . We a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u 
s i o n . . 

I m p a i r m e n t 

Based on Dr. Pet e r s o n ' s June 2 1 , 1990 o p i n i o n t h a t c l a i m a n t ' s l i f t i n g r e 
s t r i c t i o n s " s h o u l d r emain i n p l a c e , " (see Ex. 14- 3 ) , c l a i m a n t argues t h a t she i s 
e n t i t l e d t o a 5 p e r c e n t r a t i n g f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use 
o f h er low back. We do n o t agree. 

I n t h i s r e g a r d , we n o t e t h a t c l a i m a n t ' s a c t i v i t i e s have been r e s t r i c t e d a t 
v a r i o u s t i m e s f o l l o w i n g her compensable low back i n j u r y . Dr. C u s t i s r e l e a s e d 
her t o l i g h t work w i t h no l i f t i n g as o f March 12, 1990. (Exs. 4-2, 8A). Dr. 
Tanabe a l s o r e l e a s e d h er t o " l i g h t r e g u l a r " work on March 13, 1990, w i t h o u t men
t i o n o f r e s t r i c t e d l i f t i n g . (Ex. 9 ) . Dr. B a l k o v i c h examined c l a i m a n t on June 
2 1 , 1990, c o n c e r n i n g h er s t a t u s post-March 1990 b r e a s t r e c o n s t r u c t i o n s u r g e r y . 
He o p i n e d t h a t c l a i m a n t s h o u l d p e r m a n e n t l y r e f r a i n f r o m heavy r e p e t i t i v e a c t i v i 
t i e s w i t h h e r r i g h t upper e x t r e m i t y . (Ex. 1 3 ) . Dr. P e t e r s o n examined c l a i m a n t 
on June 2 1 , 1990 c o n c e r n i n g her low back c o n d i t i o n and o p i n e d t h a t c l a i m a n t ' s 
l i f t i n g r e s t r i c t i o n s " s h o u l d remain i n p l a c e . " (Ex. 1 4 - 3 ) . Dr. P e t e r s o n a l s o 
n o t e d t h a t c l a i m a n t was r e s t r i c t e d from f i l i n g work, due t o t h e r e a c h i n g and 
s q u a t t i n g r e q u i r e d . (Ex. 1 4 - 2 ) . Most r e c e n t l y , Dr. Tanabe r e l e a s e d c l a i m a n t t o 
work 8 h o u r s p e r day on J u l y 24, 1990, w i t h o u t r e s t r i c t i o n s . (Ex. 1 5 - 2 ) . 
C l a i m a n t was m e d i c a l l y s t a t i o n a r y on J u l y 24, 1990. A l t h o u g h c l a i m a n t ' s l i f t i n g 
was r e s t r i c t e d f o l l o w i n g h er back i n j u r y and b r e a s t s u r g e r y , on t h i s e v i d e n c e we 
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co n c l u d e t h a t she has n o t proven t h a t she has a permanent i n j u r y - r e l a t e d c h r o n i c 
c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her low back. T h e r e f o r e , she i s n o t e n t i 
t l e d t o a r a t i n g under forme r OAR 436-35-320(4). 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e s t a n d a r d s , we proceed t o t h a t c a l c u l a t i o n . When c l a i m a n t ' s 
age v a l u e , 1, i s added t o her e d u c a t i o n v a l u e , 2 ( t h e sum o f 0 f o r e d u c a t i o n , 2 
f o r s k i l l s and 0 f o r t r a i n i n g ) t h e sum i s 3. When t h a t v a l u e i s m u l t i p l i e d by 
c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1, t h e p r o d u c t i s 3. When t h a t v a l u e i s added t o 
c l a i m a n t ' s i m p a i r m e n t v a l u e , 10 (as s t i p u l a t e d ) , t h e r e s u l t i s 13 p e r c e n t un
sc h e d u l e d permanent d i s a b i l i t y . Consequently, we a f f i r m t h a t p o r t i o n o f t h e 
Re f e r e e ' s o r d e r w h i c h a f f i r m e d t h e Order on R e c o n s i d e r a t i o n award o f 13 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y . 

Scheduled permanent d i s a b i l i t y 

The R e f e r e e awarded 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r l o s s o f 
use o r f u n c t i o n o f c l a i m a n t ' s l e f t l e g due t o a t r o p h y . See OAR 436-35-
2 3 0 ( 5 ) ( b ) . However, inasmuch as t h e r e i s no eviden c e r e l a t i n g any l e f t l e g 
a t r o p h y w h i c h c l a i m a n t may have t o her compensable i n j u r y , c l a i m a n t has n o t 
pr o v e n e n t i t l e m e n t t o t h a t award. See ORS 656.214(2). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 9, 1991 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t awarded 5 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 

June 23, 1992 C i t e as 44 Van N a t t a 1197 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PETER L. GALIANO, Claimant 

WCB Case No. 91-07470 
ORDER ON REVIEW (REMANDING) 

Jim L. Scavera, Claimant A t t o r n e y 
Steve C o t t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee N i c h o l s ' o r d e r 
w h i c h : ( 1 ) d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g ; (2) s e t a s i d e an Order on 
R e c o n s i d e r a t i o n because i t was i n v a l i d l y i s s u e d ; and (3) f o u n d t h a t j u r i s d i c t i o n 
o v e r t h i s m a t t e r remained w i t h t h e A p p e l l a t e U n i t o f t h e Workers' Compensation 
D i v i s i o n (WCD). On r e v i e w , t h e i s s u e i s t h e v a l i d i t y o f t h e WCD's Order on 
R e c o n s i d e r a t i o n . We remand. 

FINDINGS OF FACT 

C l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m i n May 1989. The c l a i m was 
ac c e p t e d f o r l e f t l a t e r a l e p i c o n d y l i t i s . H i s c l a i m was c l o s e d by N o t i c e o f 
C l o s u r e on August 2 1 , 1990 w i t h an award o f temporary d i s a b i l i t y o n l y . 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h e N o t i c e o f C l o s u r e . The r e c o r d 
does n o t c o n t a i n c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n . On May 10, 1991, an 
Order on R e c o n s i d e r a t i o n i s s u e d which awarded c l a i m a n t 2 p e r c e n t s c h e d u l e d 
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permanent p a r t i a l d i s a b i l i t y (3.84 degrees) f o r l o s s o f t h e l e f t arm. The 
D i r e c t o r d i d n o t a p p o i n t a m e d i c a l a r b i t e r . 

CONCLUSIONS OF LAW AND OPINION 

V a l i d i t y o f Department's Order 

The R e f e r e e f o u n d . t h a t t h e Order on R e c o n s i d e r a t i o n was n o t v a l i d on t h e 
b a s i s t h a t t h e D i r e c t o r had n o t a p p o i n t e d a m e d i c a l a r b i t e r p r i o r t o i s s u i n g t h e 
o r d e r . T h e r e f o r e , t h e Referee s e t a s i d e t h e Order on R e c o n s i d e r a t i o n , c o n c l u d e d 
t h a t j u r i s d i c t i o n remained w i t h t h e Department and d i s m i s s e d c l a i m a n t ' s h e a r i n g 
r e q u e s t . We f i n d t h a t t h e r e c o r d , which does n o t c o n t a i n c l a i m a n t ' s r e q u e s t f o r 
r e c o n s i d e r a t i o n , i s i n c o m p l e t e l y developed and we remand. 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
1990 amendments t o t h e Workers' Compensation Act a p p l y t o t h i s case. See Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , 5 4 ( 3 ) . The D i r e c t o r ' s r u l e s i n e f f e c t a t t h e t i m e 
o f t h e May 10, 1991 Order on R e c o n s i d e r a t i o n a r e a p p l i c a b l e . Former OAR 436-30-
003(4) (WCD Admin. Order 7-1990, e f f e c t i v e J u l y 1, 1990). 

ORS 656.268(7) p r o v i d e s , i n p a r t : 

" I f t h e b a s i s f o r o b j e c t i o n t o a n o t i c e o f c l o s u r e o r d e t e r m i 
n a t i o n o r d e r i s s u e d under t h i s s e c t i o n i s disagreement w i t h t h e im
p a i r m e n t used i n r a t i n g o f t h e worker's d i s a b i l i t y , t h e d i r e c t o r 
s h a l l r e f e r t h e c l a i m t o a m e d i c a l a r b i t e r a p p o i n t e d by t h e d i r e c 
t o r . . . . The f i n d i n g s o f t h e m e d i c a l a r b i t e r s h a l l be s u b m i t t e d t o 
t h e d e p a r t m e n t f o r r e c o n s i d e r a t i o n o f t h e d e t e r m i n a t i o n o r d e r o r 
n o t i c e o f c l o s u r e . . . ." (Emphasis s u p p l i e d ) . 

We have r e c e n t l y i n t e r p r e t e d t h i s p r o v i s i o n t o mean t h a t where a p a r t y r e 
q u e s t s r e c o n s i d e r a t i o n o f a N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n Order and t h e 
b a s i s f o r t h a t r e q u e s t i s a disagreement w i t h t h e m e d i c a l f i n d i n g s f o r i m p a i r 
ment, t h e n t h e D i r e c t o r i s r e q u i r e d t o submit t h e m a t t e r t o a m e d i c a l a r b i t e r o r 
p a n e l o f a r b i t e r s p r i o r t o i s s u i n g an Order on R e c o n s i d e r a t i o n . See Olga I . 
S oto, 44 Van N a t t a 697 ( 1 9 9 2 ) . However, where a p a r t y does n o t c o n t e s t t h e med
i c a l f i n d i n g s o f i m p a i r m e n t , r e f e r r a l t o an a r b i t e r o r p a n e l o f a r b i t e r s i s n o t 
r e q u i r e d . D o r i s C. C a r t e r , 44 Van N a t t a 769 ( 1 9 9 2 ) ; C h a r l e s R. B u t l e r , 44 Van 
N a t t a 994 (1992) . 

I n a l l o f t h e a f o r e m e n t i o n e d cases, we have r e l i e d on t h e c l a i m a n t ' s r e 
q u e s t f o r r e c o n s i d e r a t i o n t o d e t e r m i n e t h e b a s i s f o r t h e c l a i m a n t ' s d i s a g r e e m e n t 
w i t h t h e D e t e r m i n a t i o n Order o r N o t i c e o f C l o s u r e . Here, t h e r e c o r d l a c k s 
c l a i m a n t ' s a c t u a l r e q u e s t f o r r e c o n s i d e r a t i o n o f t h e N o t i c e o f C l o s u r e . W i t h o u t 
e v i d e n c e o f t h e b a s i s f o r c l a i m a n t ' s c h a l l e n g e t o t h e N o t i c e o f C l o s u r e , we a r e 
un a b l e t o d e t e r m i n e whether o r n o t c l a i m a n t o b j e c t e d t o t h e a t t e n d i n g p h y s i 
c i a n ' s f i n d i n g s r e g a r d i n g i m p a i r m e n t . Consequently, we a r e u n a b l e t o d e t e r m i n e 
w hether t h e D i r e c t o r ' s f a i l u r e t o a p p o i n t a m e d i c a l a r b i t e r r e n d e r s t h e Order on 
R e c o n s i d e r a t i o n i n v a l i d . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . Based on t h e absence o f c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n , we 
co n c l u d e t h a t t h e r e c o r d i s i n s u f f i c i e n t l y developed. 

A c c o r d i n g l y , t h e Referee's o r d e r d a t e d October 2, 1991 i s v a c a t e d . T h i s 
m a t t e r i s remanded t o Referee N i c h o l s t o open t h e r e c o r d t o adm i t e v i d e n c e con
c e r n i n g c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n . The Referee may p r o c e e d i n any 
manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e t o t h e p a r t i e s . ORS 6 5 6 . 2 8 3 ( 7 ) . 
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The R e f e r e e ' s o r d e r d a t e d October 2, 1991 i s v a c a t e d . T h i s m a t t e r i s r e 
manded t o Re f e r e e N i c h o l s f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

June 23, 1992 C i t e as 44 Van N a t t a 1199 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVE E. MAYWOOD, Claimant 
WCB Case No. 91-04511 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Knapp's o r d e r t h a t 
a u t h o r i z e d t h e i n s u r e r t o o f f s e t a d u p l i c a t e payment o f $1,800 i n u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e i s o f f s e t . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . By a S t i p u l a t e d Order d a t e d February 2 1 , 1989, c l a i m a n t was awarded an 
a d d i t i o n a l 7.5 p e r c e n t (24 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y . 
(Ex. 3 3 ) . C l a i m a n t ' s a t t o r n e y was a l l o w e d a f e e o f 25 p e r c e n t o f t h i s i n c r e a s e d 
award. A f t e r d e d u c t i o n o f t h e a t t o r n e y f e e s , c l a i m a n t ' s share o f t h e award was 
$1,800. The i n s u r e r made two payments o f $1,800 t o c l a i m a n t . ( T r . 6, 7, 8 ) . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a u t h o r i z e d an o f f s e t w h i c h i n c l u d e d t h e $1,800 d u p l i c a t e pay
ment o f permanent p a r t i a l d i s a b i l i t y . C l aimant argues t h a t ORS 656.268(13) does 
n o t a l l o w an o f f s e t o f t h i s $1,800 i n h i s case because: (1) t h e overpayment was 
n o t p r e m a t u r e l y made; and (2) i t o c c u r r e d as t h e r e s u l t o f a s t i p u l a t i o n r a t h e r 
t h a n a D e t e r m i n a t i o n Order. We agree t h a t ORS 656.268(13) does n o t p r o v i d e f o r 
an o f f s e t under t h e f a c t s o f t h i s case. 

ORS 656.2 68(13) p r o v i d e s as f o l l o w s : 

"Any d e t e r m i n a t i o n o r n o t i c e o f c l o s u r e made under t h i s sec
t i o n may i n c l u d e necessary a d j u s t m e n t s i n compensation p a i d o r 
p a y a b l e p r i o r t o t h e d e t e r m i n a t i o n o r n o t i c e o f c l o s u r e , i n c l u d i n g 
d i s a l l o w a n c e o f permanent d i s a b i l i t y awards and payment o f t e m p o r a r y 
d i s a b i l i t y payments w h i c h a r e payable b u t n o t p a i d . " 

T h i s s t a t u t e d e a l s w i t h a d j u s t m e n t s made by D e t e r m i n a t i o n O r d ers as t h e 
r e s u l t o f p r e - D e t e r m i n a t i o n Order overpayments. T h e r e f o r e , because t h e i n s u r 
e r ' s d u p l i c a t e payment i n t h i s case was n o t made p r i o r t o a D e t e r m i n a t i o n Order 
and any a d j u s t m e n t t o remedy t h e overpayment would n o t be made by a D e t e r m i n a 
t i o n O r d e r , ORS 656.268(13) does not a p p l y . However, ORS 656.268(13) does n o t 
p r o v i d e an e x c l u s i v e means f o r recoupment o f an overpayment. 

The Board and i t s H e a r ings D i v i s i o n can address an o f f s e t r e q u e s t under 
c i r c u m s t a n c e s n o t i n v o l v i n g a D e t e r m i n a t i o n Order. I n SAIF v. Z o r i c h . 94 Or App 
661 ( 1 9 8 9 ) , t h e c o u r t h e l d t h a t t h e Board and i t s H e a r i n g s D i v i s i o n had j u r i s 
d i c t i o n t o c o n s i d e r a r e q u e s t by a c a r r i e r t o o f f s e t an overpayment made t o a 
c l a i m a n t as a r e s u l t o f a reimbursement check t h a t was e r r o n e o u s l y s e n t t o t h e 



1200 Steve E. Mavwood, 44 Van N a t t a 1199 (1992) 

c l a i m a n t r a t h e r t h a n t o a n o t h e r c a r r i e r . The c o u r t h e l d t h a t t h e c o n t r o v e r s i e s 
t h e r e were " ' m a t t e r s c o n c e r n i n g a c l a i m ' w i t h i n t h e meaning o f f o r m e r ORS 
6 5 6 . 7 0 8 ( 3 ) , because t h e y a r e 'm a t t e r s i n whic h a w o r k e r ' s r i g h t t o r e c e i v e com
p e n s a t i o n , o r t h e amount t h e r e o f , a re d i r e c t l y i n i s s u e . ' ORS 6 5 6 . 7 0 4 ( 3 ) . " 1 

I d . a t 664; see a l s o George K. O'Kellev, 43 Van N a t t a 90 ( 1 9 9 1 ) . The same r e a 
s o n i n g a p p l i e s i n t h i s case where a d u p l i c a t e permanent d i s a b i l i t y payment was 
e r r o n e o u s l y s e n t t o c l a i m a n t . 

F u r t h e r m o r e , a n o t h e r avenue t o r e c o v e r an overpayment e x i s t s i n a c a r 
r i e r ' s r i g h t t o r e q u e s t a h e a r i n g p u r s u a n t t o ORS 656.283. See T r a v i s v. 
L i b e r t y M u t u a l I n s . , 79 Or App 126 ( 1 9 8 6 ) ; Forney v. Western S t a t e s Plywood, 66 
Or App 155 ( 1 9 8 3 ) . I n T r a v i s , t h e c o u r t a l l o w e d an i n s u r e r t o r e c o v e r an o v e r 
payment by o f f s e t t i n g i t a g a i n s t f u t u r e compensation a f t e r o b t a i n i n g a p p r o v a l 
f r o m a r e f e r e e o r t h e Board. I d . a t 129. I n b o t h T r a v i s and Forney, t h e c o u r t 
s t r e s s e d t h a t an i n s u r e r may n o t u n i l a t e r a l l y recoup an overpayment b u t , i n 
s t e a d , must o b t a i n a p p r o v a l f r o m a r e f e r e e o r t h e Board. 

ORS 656.283 p r o v i d e s , i n p a r t : 

" ( 1 ) S u b j e c t t o s u b s e c t i o n (2) o f t h i s s e c t i o n and ORS 
656.319, any p a r t y o r t h e d i r e c t o r may a t any t i m e r e q u e s t a h e a r i n g 
on any q u e s t i o n c o n c e r n i n g a c l a i m . * * *" 

> • * * * * * 

" ( 3 ) A r e q u e s t f o r h e a r i n g may be made by any w r i t i n g , s i g n e d 
by o r on b e h a l f o f t h e p a r t y and i n c l u d i n g t h e address o f t h e p a r t y , 
r e q u e s t i n g t h e h e a r i n g , s t a t i n g t h a t a h e a r i n g i s d e s i r e d , and 
m a i l e d t o t h e b o a r d . " 

Here, t h e i n s u r e r c r o s s - r e q u e s t e d a h e a r i n g s e e k i n g an o f f s e t o f an o v e r 
payment o f $10,523.32, w h i c h i n c l u d e d t h e $1,800 d u p l i c a t e payment. T h i s c r o s s -
r e q u e s t s a t i s f i e s t h e r e q u i r e m e n t s o f a h e a r i n g r e q u e s t . I n a d d i t i o n , t h e i n 
s u r e r d i d n o t a c t u n i l a t e r a l l y b u t r e q u e s t e d a u t h o r i z a t i o n f o r t h e o f f s e t f r o m a 
r e f e r e e and t h e Board. F u r t h e r m o r e , we conclude t h a t a d u p l i c a t e payment o f 
permanent d i s a b i l i t y made p u r s u a n t t o a s t i p u l a t i o n i n w h i c h t h e remedy sought 
i s an o f f s e t a g a i n s t any f u t u r e awards o f permanent d i s a b i l i t y i s a q u e s t i o n 
c o n c e r n i n g a c l a i m . F i n a l l y , c l a i m a n t does n o t d i s p u t e t h a t he r e c e i v e d t h e 
d u p l i c a t e payment o f $1,800. ( T r . 6, 7, 8 ) . T h e r e f o r e , we agree w i t h t h e Ref
e r e e t h a t t h e i n s u r e r i s e n t i t l e d t o on o f f s e t o f t h i s amount a g a i n s t f u t u r e 
awards o f permanent d i s a b i l i t y . 

I n a d d i t i o n , we have a l l o w e d o f f s e t s o f permanent d i s a b i l i t y overpayments 
p r e v i o u s l y p a i d on t h e same c l a i m p u r s u a n t t o D e t e r m i n a t i o n O r d e r s . These o f f 
s e t s were a l l o w e d a g a i n s t f u t u r e awards o f permanent d i s a b i l i t y . Jose E. 
Sanchez, 42 Van N a t t a 2313 ( 1 9 9 0 ) , S h i r l e y G. Helqeson, 42 Van N a t t a 1941 
( 1 9 9 0 ) . We see no reason t o a p p l y a d i f f e r e n t s t a n d a r d t o a d u p l i c a t e payment 
o f permanent d i s a b i l i t y made p u r s u a n t t o a s t i p u l a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 30, 1991, as amended August 9, 1991, i s 
a f f i r m e d . 

1 The r e l e v a n t p o r t i o n s o f former ORS 656.708(3) and 656.704(3) r e m a i n t h e 
same i n t h e c u r r e n t v e r s i o n s o f t h e s e s t a t u t e s . However, f o r m e r ORS 656.708(3) 
i s now f o u n d a t ORS 656.708. 
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I n t h e M a t t e r o f t h e Compensation o f 
DANIEL T. MILLER, Claimant 

WCB Case No. 91-06860 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Debra Ehrman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t : ( 1 ) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r d i a g n o s 
t i c s e r v i c e s ; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s , 
p e n a l t i e s , and a t t o r n e y f e e s . We v a c a t e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and u l t i m a t e f i n d i n g s o f f a c t w i t h 
t h e f o l l o w i n g e x c e p t i o n . We do n o t adopt t h e l a s t sentence o f t h e u l t i m a t e 
f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we not e t h a t t h e D i r e c t o r has o r i g i n a l j u r i s d i c 
t i o n o v e r q u e s t i o n s r e g a r d i n g t h e reasonableness and n e c e s s i t y o f m e d i c a l s e r 
v i c e s . ORS 656.327; 656.70 4 ( 3 ) ; S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . The 
Board and i t s H e a r i n g s D i v i s i o n have o r i g i n a l j u r i s d i c t i o n o v e r q u e s t i o n s r e 
g a r d i n g w h e t h e r t h e need f o r a d i a g n o s t i c s e r v i c e i s c a u s a l l y r e l a t e d t o t h e 
compensable i n j u r y . M i c h a e l A. Jaquav, 44 Van N a t t a 173 ( 1 9 9 2 ) . 

Here, t h e Referee d e c i d e d b o t h t h a t t h e d i a g n o s t i c t e s t was n o t r e a s o n a b l e 
and n e c e s s a r y and t h a t i t was n o t c a u s a l l y r e l a t e d t o t h e compensable c o n d i t i o n . 
We f i n d t h a t t h e Referee was w i t h o u t j u r i s d i c t i o n t o d e c i d e t h e i s s u e o f t h e 
r e a s o n a b l e n e s s and n e c e s s i t y o f t h e d i a g n o s t i c t e s t and v a c a t e t h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r . However, w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n , we adopt t h e 
Re f e r e e ' s r e a s o n i n g and c o n c l u s i o n r e g a r d i n g t h e l a c k o f any c a u s a l r e l a t i o n s h i p 
between t h e compensable l e f t knee c o n d i t i o n and t h e d i a g n o s t i c t e s t . 

C l a i m a n t ' s back c o n d i t i o n was found n o t compensable by a p r i o r R e f e r e e ' s 
o r d e r w h i c h was a f f i r m e d by t h e Board. That Board o r d e r was n o t ap p e a l e d . 
Thus, any d i a g n o s t i c t e s t i n g r e l a t e d s o l e l y t o c l a i m a n t ' s back c o n d i t i o n i s n o t 
compensable. However, ORS 656.245 extends t o payment f o r d i a g n o s t i c p r o c e d u r e s 
p e r f o r m e d as a r e s u l t o f an i n d u s t r i a l i n j u r y even when t h e p r o c e d u r e s u l t i 
m a t e l y r e v e a l t h a t c l a i m a n t ' s c o n d i t i o n i s not compensable. Brooks v. D & R 
Timber, 55 Or App 688 ( 1 9 8 2 ) ; M y r t l e L. Thomas, 35 Van N a t t a 1093 ( 1 9 8 3 ) . 

C l a i m a n t argues t h a t t h e purpose o f t h e d i a g n o s t i c t e s t , a lumbar myelo
g r a p h y , was t o d e t e r m i n e i f h i s a l t e r e d g a i t was t h e cause o f h i s back p a i n . 
However, t h e m e d i c a l e v i d e n c e does n o t s u p p o r t t h i s argument. The r e c o r d con
t a i n s no m e d i c a l e v i d e n c e t h a t r e l a t e s t h e need f o r t h e lumbar myelography t o a 
d e t e r m i n a t i o n o f t h e e f f e c t on c l a i m a n t ' s back o f an a l l e g e d a l t e r e d g a i t o r any 
o t h e r c o n d i t i o n r e l a t e d t o t h e compensable l e f t knee i n j u r y . 

Dr. G o i n s , t r e a t i n g n e u r o l o g i s t , recommended t h e lumbar myelography and 
p r o v i d e s t h e o n l y o p i n i o n r e g a r d i n g t h a t recommendation. Dr. Goins s t a t e d t h a t 
he recommended t h e lumbar myelography t o excl u d e t h e p o s s i b i l i t y o f lumbar d i s c 
d i s e a s e and t h e l e s s l i k e l y p o s s i b i l i t y o f lumbar d i s c l e s i o n t o e x p l a i n c l a i m 
a n t ' s back and l e g p a i n . (Exs. 3, 5A-2, 1 9 ) . Thus, t h e purpose o f t h e 
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d i a g n o s t i c t e s t was s o l e l y r e l a t e d t o t h e noncompensable back c o n d i t i o n . Ac
c o r d i n g l y , t h e d i a g n o s t i c t e s t i s n o t compensable. 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p e n a l t y 
and a t t o r n e y f e e i s s u e . See R a n d a l l v. L i b e r t y Northwest I n s . Corp., 107 Or App 
599 ( 1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 11 , 1991 i s v a c a t e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t addressed t h e r e a s o n a b l e n e s s and 
n e c e s s i t y o f t h e d i a g n o s t i c t e s t i s v a c a t e d . The remainder o f t h e o r d e r i s 
a f f i r m e d . 

June 23, 1992 C i t e as 44 Van N a t t a 1202 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WALLACE D. OUGHELTREE, Claimant 
WCB Case Nos. 91-06804 & 91-09155 

ORDER ON REVIEW 
F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

Susan Ebner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee P e t e r s o n ' s o r d e r t h a t : (1) 
a f f i r m e d a R e c o n s i d e r a t i o n Order which awarded c l a i m a n t 13 p e r c e n t (41.6 de
gr e e s ) u n s c h e d u l e d permanent d i s a b i l i t y ; and (2) o r d e r e d i t t o pay c l a i m a n t ' s 
s c h e d u l e d permanent d i s a b i l i t y award a t a r a t e o f $305 per degree. C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h f o u n d t h a t 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g on an a l l e g e d "de f a c t o " d e n i a l o f s u r g e r y was 
pr e m a t u r e . On r e v i e w , t h e i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l 
i t y , r a t e o f sc h e d u l e d d i s a b i l i t y , and m e d i c a l s e r v i c e s . We r e v e r s e i n p a r t and 
a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled D i s a b i l i t y 

The R e f e r e e a f f i r m e d an Order on R e c o n s i d e r a t i o n w h i c h awarded c l a i m a n t 13 
p e r c e n t (41.6 degrees) unscheduled permanent d i s a b i l i t y . C l a i m a n t has t h e b u r 
den o f p r o v i n g t h e n a t u r e and e x t e n t o f any d i s a b i l i t y r e s u l t i n g f r o m a compens
a b l e i n j u r y . ORS 656.266. 

The d i s p u t e o v e r t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
c o n c e r n s w h i c h v e r s i o n o f OAR 436-35-007(3) was a p p l i e d by t h e A p p e l l a t e U n i t 
when r a t i n g c l a i m a n t ' s d i s a b i l i t y . Both v e r s i o n s o f OAR 436-35-007(3) d e a l w i t h 
how a p r i o r award f o r t h e same body p a r t i s o f f s e t a g a i n s t a c u r r e n t award. 

SAIF con t e n d s t h a t t h e A p p e l l a t e U n i t e r r o n e o u s l y a p p l i e d t h e v e r s i o n o f 
OAR 436-35-007(3) w h i c h became e f f e c t i v e A p r i l 1, 1991 (WCD Admin. Order 2-1991) 
i n s t e a d o f t h e v e r s i o n w h i c h was i n e f f e c t a t t h e t i m e o f t h e Ja n u a r y 3 1 , 1991 
D e t e r m i n a t i o n Order. C l a i m a n t contends t h a t t h e A p p e l l a t e U n i t c o r r e c t l y 
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a p p l i e d t h e a p p r o p r i a t e r u l e . The p a r t i e s agree t h a t t h e a p p r o p r i a t e " s t a n d 
a r d s " a r e WCD Admin. Orders 15-1990 and 20-1990 whi c h were i n e f f e c t when t h e 
D e t e r m i n a t i o n Order i s s u e d . 

SAIF f u r t h e r argues t h a t when t h e c o r r e c t v e r s i o n o f OAR 436-35-007(3) i s 
a p p l i e d , c l a i m a n t i s n o t e n t i t l e d t o an award o f unscheduled permanent p a r t i a l 
d i s a b i l i t y . We agree w i t h SAIF's c o n t e n t i o n s . 

C l a i m a n t ' s c l a i m was c l o s e d by a January 3 1 , 1991 D e t e r m i n a t i o n Order. 
Former OAR 436-35-270 t h r o u g h 436-35-440, as amended by t e m p o r a r y r u l e s i n 
e f f e c t a t t h e t i m e o f c l o s u r e , a p p l y t o t h e r a t i n g o f c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y . WCD Admin. Orders 6-1988, 15-1990 and 20-1990. 

I n d e t e r m i n i n g c l a i m a n t ' s award o f unscheduled d i s a b i l i t y , t h e A p p e l l a t e 
U n i t o f f s e t f a c t o r s f o r age, f o r m a l e d u c a t i o n , and s k i l l s . I n d o i n g so, t h e 
A p p e l l a t e U n i t p u r p o r t e d t o a p p l y OAR 4 3 6 - 3 5 - 0 0 7 ( 3 ) ( b ) . Under t h e a p p l i c a b l e 
v e r s i o n o f t h e s t a n d a r d s , OAR 436-35-007(3) d i d n o t c o n t a i n a s u b s e c t i o n ( b ) . 
C o n s e q u e n t l y , we agree w i t h SAIF t h a t t h e A p p e l l a t e U n i t a p p l i e d t h e i n c o r r e c t 
v e r s i o n o f t h e r u l e t o t h i s case. 

The a p p r o p r i a t e v e r s i o n o f OAR 436-35-007(3) p r o v i d e s : 

"Where a worker has a p r i o r award o f permanent d i s a b i l i t y 
under Oregon Workers' Compensation Law i n a d i f f e r e n t c l a i m f o r i n 
j u r y t o t h e same body p a r t as t h a t b e i n g e v a l u a t e d on t h e c u r r e n t 
c l a i m , t h e p r i o r award o f permanent d i s a b i l i t y s h a l l be s u b t r a c t e d 
f r o m t h e amount o f d i s a b i l i t y d e t e r m i n e d under t h e s e r u l e s on a 
d e g r e e - f o r - d e g r e e b a s i s . " (Emphasis added). 

C l a i m a n t had p r e v i o u s l y been awarded 45 p e r c e n t (144 degrees) u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r a p r i o r low back i n j u r y . C l a i m a n t argues t h a t 
t h e "low back" i s n o t a body p a r t as c o n t e m p l a t e d by OAR 436-35-007(3). 

I n L a r r y L. McDouqal, 42 Van N a t t a 1544 ( 1 9 9 0 ) , we d e f i n e d t h e p h r a s e 
"body p a r t " as one o f t h e areas o f t h e body t h a t i s d e a l t w i t h as a s e p a r a t e 
u n i t o r system by t h e " s t a n d a r d s . " I n McDouqal, we n o t e d t h a t a l t h o u g h t h e 
" s t a n d a r d s " do n o t d e f i n e t h e t e r m "body p a r t , " t h e y do s e g r e g a t e and s e p a r a t e l y 
v a l u e v a r i o u s p a r t s o f t h e body. The " s t a n d a r d s " t r e a t t h e t h o r a c o l u m b a r s p i n e 
as a s e p a r a t e body p a r t . See OAR 436-35-360. L o s t ranges o f m o t i o n f o r a "low 
back" i n j u r y a r e r a t e d under f o r m e r OAR 436-35-360(6)-(9) as p a r t o f t h e t h o r a 
columbar s p i n e . Moreover, we have p r e v i o u s l y t r e a t e d t h e "low back" as a body 
p a r t f o r purposes o f a w a r d i n g d i s a b i l i t y f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t 
i t i v e use. See Thomas E. S i n i s c a l , 43 Van N a t t a 2635 ( 1 9 9 1 ) . C o n s e q u e n t l y , we 
c o n c l u d e t h a t an award f o r a p r i o r i n j u r y t o t h e "low back" i s an i n j u r y t o a 
"body p a r t " w h i c h may be o f f s e t under OAR 436-35-007(3). 

C l a i m a n t f u r t h e r argues t h a t t h e r e c o r d does n o t i n d i c a t e w h i c h s p e c i f i c 
p o r t i o n o f c l a i m a n t ' s "low back" r e c e i v e d an award o f unscheduled d i s a b i l i t y . 
OAR 436-35-007(3) s t a t e s t h a t d i s a b i l i t y t o t h e same body p a r t s h o u l d be o f f s e t 
on a degree f o r degree b a s i s . I t does not s p e c i f y t h a t p a r t i c u l a r f a c t o r s o r 
i m p a i r m e n t f i n d i n g s be o f f s e t . Consequently, e v i d e n c e w h i c h i n d i c a t e s t h e body 
p a r t i n j u r e d and t h e amount o f d i s a b i l i t y awarded i s s u f f i c i e n t e v i d e n c e on 
w h i c h t o a p p l y OAR 436-35-007(3). 

I n o r d e r t o a p p l y OAR 436-35-007(3) t o t h e p r e s e n t case, we must f i r s t 
d e t e r m i n e c l a i m a n t ' s unscheduled d i s a b i l i t y under t h e " s t a n d a r d s . " 

A d e t e r m i n a t i o n o f unscheduled permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
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w o r k e r ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . The e d u c a t i o n v a l u e i s 
o b t a i n e d by a d d i n g t h e v a l u e s f o r f o r m a l e d u c a t i o n and s k i l l s . Under t h e 
" s t a n d a r d s " a p p l i c a b l e t o t h i s case, t r a i n i n g i s n o t a s s i g n e d a s e p a r a t e v a l u e . 
See f o r m e r OAR 436-35-300 (Temp) . Once d e t e r m i n e d , t h e v a l u e s f o r age and edu
c a t i o n a r e added. The sum i s t h e n m u l t i p l i e d by t h e a p p r o p r i a t e a d a p t a b i l i t y 
v a l u e . The p r o d u c t o f t h o s e two v a l u e s i s t h e n added t o t h e i m p a i r m e n t v a l u e 
and y i e l d s t h e p e r c e n t a g e o f unscheduled permanent p a r t i a l d i s a b i l i t y . Former 
OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 60 y e a r s i s 1. Former OAR 
436-35-290 (Temp). 

Formal E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 8 y e a r s o f f o r m a l e d u c a t i o n w i t h o u t a 
h i g h s c h o o l d i p l o m a o r GED c e r t i f i c a t e i s 1. Former OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( b ) (Temp). 

S k i l l s 

Of t h o s e SVPs t h e worker met d u r i n g t h e 10 y e a r s b e f o r e t h e t i m e o f d e t e r 
m i n a t i o n , t h e h i g h e s t SVP number i s used t o d e t e r m i n e t h e a p p r o p r i a t e s k i l l s 
v a l u e f r o m t h e t a b l e a t f o r m e r OAR 436-35-300(4)(e) (Temp). 

I n t h i s case t h e " t i m e o f d e t e r m i n a t i o n " i s January 3 1 , 1991, t h e d a t e t h e 
D e t e r m i n a t i o n Order i s s u e d . The j o b t i t l e d e s c r i b i n g t h e j o b f o r w h i c h c l a i m a n t 
met t h e h i g h e s t SVP number d u r i n g t h e 10 y e a r s p r i o r t o t h e t i m e o f d e t e r m i n a 
t i o n was heavy t r u c k d r i v e r , DOT # 905.663-014. That j o b t i t l e i s a s s i g n e d an 
SVP number o f 4 by t h e SCODDOT. T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o a s k i l l s 
v a l u e o f 3. Former OAR 436-35-300(4)(e) (Temp). 

C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 4, t h e sum o f t h e v a l u e s f o r f o r m a l 
e d u c a t i o n and s k i l l s . Former OAR 436-35-300(5) (Temp). 

A d a p t a b i l i t y 

For w o r k e r s who have n o t been o f f e r e d , and have n o t r e t u r n e d t o , work a t 
t h e " t i m e o f d e t e r m i n a t i o n , " t h e a d a p t a b i l i t y v a l u e i s d e t e r m i n e d f r o m t h e t a b l e 
o f v a l u e s a t f o r m e r OAR 436-35-310(4) (Temp). 

Here, t h e preponderance o f e v i d e n c e e s t a b l i s h e d t h a t c l a i m a n t ' s p h y s i c a l 
c a p a c i t y i s w i t h i n t h e m e d i u m - l i g h t c a t e g o r y o r c l a s s i f i c a t i o n . C l a i m a n t does 
have " r e s t r i c t i o n s " as p r o v i d e d i n t h e a p p l i c a b l e " s t a n d a r d s . " T h e r e f o r e , t h e 
a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 3.5. 

Unscheduled i m p a i r m e n t v a l u e s are d e t e r m i n e d by a p p l i c a t i o n o f f o r m e r 
OAR 436-35-320 t h r o u g h 436-35-440, as amended by t e m p o r a r y r u l e (See e.g. 
WCD Admin. O r d e r s 15-1990 & 20-1990). I n d i v i d u a l i m p a i r m e n t v a l u e s a r e added o r 
combined as p r o v i d e d by r u l e . 

B o t h t h e D e t e r m i n a t i o n Order and t h e Order on R e c o n s i d e r a t i o n f o u n d 
c l a i m a n t ' s i m p a i r m e n t t o be 8 p e r c e n t due t o l o s t ranges o f m o t i o n . C l a i m a n t 
had a laminectomy and d i s c e c t o m y a t L4-5 f o r a v a l u e o f 5 p e r c e n t . OAR 436-35-
3 5 0 ( 2 ) . These v a l u e s a r e combined t o e q u a l 13 p e r c e n t i m p a i r m e n t . 

H a v i n g d e t e r m i n e d each o f t h e v a l u e s necessary under t h e " s t a n d a r d s , " 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y may be c a l c u l a t e d . The sum o f t h e 
v a l u e (1) f o r c l a i m a n t ' s age and t h e v a l u e (4) f o r c l a i m a n t ' s e d u c a t i o n i s 5. 
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The p r o d u c t o f t h a t v a l u e and t h e v a l u e (3.5) f o r c l a i m a n t ' s a d a p t a b i l i t y i s 
17.5. The sum o f t h a t p r o d u c t and t h e v a l u e (13) f o r c l a i m a n t ' s i m p a i r m e n t i s 
30.5. A f t e r r o u n d i n g , t h a t v a l u e (31) r e p r e s e n t s c l a i m a n t ' s u n s c h e d u l e d d i s 
a b i l i t y . Former OAR 436-35-280. 

I f t h e p r i o r award o f 45 p e r c e n t (144 degrees) i s s u b t r a c t e d on a degree-
f o r - d e g r e e b a s i s f r o m t h e p r e s e n t award o f 31 p e r c e n t (99.2 d e g r e e s ) , c l a i m a n t 
i s n o t e n t i t l e d t o an award o f unscheduled permanent d i s a b i l i t y . C o n s e q u e n t l y , 
t h e D e t e r m i n a t i o n Order w h i c h o f f s e t t h e p r i o r low back award p u r s u a n t t o OAR 
436-35-010(4) and awarded no unscheduled permanent p a r t i a l d i s a b i l i t y was c o r 
r e c t . C l a i m a n t i s n o t e n t i t l e d t o an award o f unscheduled permanent d i s a b i l i t y . 

Rate o f Scheduled D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g on t h e r a t e o f s c h e d u l e d d i s a b i l i t y 
i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

M e d i c a l S e r v i c e s 

The R e f e r e e f o u n d t h a t t h e r e q u e s t f o r h e a r i n g on t h e "de f a c t o " d e n i a l o f 
s u r g e r y was p r e m a t u r e . Regardless o f whether t h e r e q u e s t f o r h e a r i n g on t h e "de 
f a c t o " d e n i a l o f s u r g e r y i s premature, we do n o t have j u r i s d i c t i o n o v e r t h e med
i c a l s e r v i c e s d i s p u t e . 

Subsequent t o t h e Referee's o r d e r , we concluded t h a t o r i g i n a l j u r i s d i c t i o n 
o v e r such d i s p u t e s i s no l o n g e r shared by t h e D i r e c t o r and t h e H e a r i n g s D i v i 
s i o n . S t a n l e y Meyers, 43 Van N a t t a 2643 (1 9 9 1 ) . Rather, because such d i s p u t e s 
do n o t c o n s t i t u t e m a t t e r s c o n c e r n i n g a c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u 
s i v e l y w i t h t h e D i r e c t o r . See ORS 656.704(3); 6 5 6 . 3 2 7 ( 1 ) ( a ) ; S t a n l e y Meyers, 
s u p r a . We have f u r t h e r reasoned t h a t d i s p u t e s r e g a r d i n g proposed m e d i c a l t r e a t 
ment, as w e l l as t h o s e r e g a r d i n g c u r r e n t m e d i c a l treatment,, a r e w i t h i n t h e 
D i r e c t o r ' s o r i g i n a l j u r i s d i c t i o n i n accordance w i t h ORS 656.327. K e v i n S. 
K e l l e r , 44 Van N a t t a 225 ( 1 9 9 2 ) . 

The d i s p u t e here c e n t e r s on whether t h e proposed s u r g e r y i s r e a s o n a b l e and 
n e c e s s a r y . A t t h e t i m e o f h e a r i n g , SAIF had a l r e a d y r e f e r r e d t h i s c l a i m t o t h e 
D i r e c t o r f o r r e v i e w . A c c o r d i n g l y , we conclude t h a t we do n o t have j u r i s d i c t i o n 
o v e r t h e r e a s o n a b l e n e s s and n e c e s s i t y o f c l a i m a n t ' s proposed s u r g e r y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e r a t e o f scheduled permanent d i s a b i l i t y i s s u e i s 
$250, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 25, 1991 i s r e v e r s e d i n p a r t and a f 
f i r m e d i n p a r t . The R eferee and Order on R e c o n s i d e r a t i o n awards o f u n s c h e d u l e d 
permanent d i s a b i l i t y a r e r e v e r s e d . Claimant i s n o t e n t i t l e d t o an u n scheduled 
permanent d i s a b i l i t y award f o r t h i s i n j u r y . The remainder o f t h e o r d e r i s 
a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e r a t e o f s c h e d u l e d permanent 
d i s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $250, p a y a b l e 
by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
CURTIS W. STINSON, Claimant 

WCB Case No. 89-16397 
CORRECTED ORDER ON RECONSIDERATION 

Whitehead & Kloste r m a n , Claimant A t t o r n e y s 
David O. Home, Defense A t t o r n e y 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f our May 22, 1992 o r d e r on r e v i e w 
f i n d i n g t h a t c l a i m a n t was b a r r e d by c l a i m p r e c l u s i o n from l i t i g a t i n g t h e p r o p e r 
r a t e o f t e m p o r a r y t o t a l d i s a b i l i t y p a i d by t h e i n s u r e r p u r s u a n t t o 1984 and 1988 
D e t e r m i n a t i o n . O r d e r s . Our o r d e r f u r t h e r found, however, t h a t c l a i m a n t was n o t 
b a r r e d f r o m l i t i g a t i n g t h e p r o p e r r a t e o f h i s permanent t o t a l d i s a b i l i t y bene
f i t s awarded i n a fo r m e r p r o c e e d i n g . Our o r d e r a f f i r m e d and adopted t h a t p o r 
t i o n o f t h e Referee's o r d e r d e t e r m i n i n g t h a t c l a i m a n t was e n t i t l e d t o a h i g h e r 
r a t e o f permanent t o t a l d i s a b i l i t y . 

On r e c o n s i d e r a t i o n , we found t h a t c l a i m a n t was e n t i t l e d t o an assessed f e e 
because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t and, on r e v i e w , t h e Board d i d n o t d i s 
a l l o w o r reduc e p a r t o f t h e compensation awarded by t h e Re f e r e e . S p e c i f i c a l l y , 
our o r d e r on r e c o n s i d e r a t i o n s t a t e d t h a t " [ h ] e r e , t h e i n s u r e r r e q u e s t e d r e v i e w 
and we d i d n o t reduce t h e i n c r e a s e d temporary t o t a l d i s a b i l i t y b e n e f i t s awarded 
by t h e R e f e r e e . C l a i m a n t ' s a t t o r n e y t h e r e f o r e i s e n t i t l e d t o an assessed f e e 
f o r p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r r e v i e w r e g a r d i n g c l a i m a n t ' s en
t i t l e m e n t t o an i n c r e a s e d r a t e o f h i s temporary t o t a l d i s a b i l i t y . " 

As e x p l a i n e d above, by f i n d i n g t h a t c l a i m a n t was b a r r e d f r o m l i t i g a t i n g 
t h a t he was e n t i t l e d t o an i n c r e a s e d r a t e o f h i s t e m p o r a r y t o t a l d i s a b i l i t y , o ur 
o r d e r on r e v i e w decreased c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s awarded 
by t h e R e f e r e e . Consequently, our o r d e r on r e c o n s i d e r a t i o n e r r o n e o u s l y s t a t e d 
t h a t c l a i m a n t was e n t i t l e d t o an assessed f e e f o r p r e v a i l i n g on t h i s i s s u e . 
However, i n f i n d i n g t h a t c l a i m a n t was not b a r r e d from l i t i g a t i n g t h e p r o p e r r a t e 
o f h i s permanent t o t a l d i s a b i l i t y b e n e f i t s , our o r d e r on r e v i e w d i d n o t reduce 
t h e i n c r e a s e d permanent t o t a l d i s a b i l i t y b e n e f i t s awarded by t h e R e f e r e e . 

T h e r e f o r e , our o r d e r on r e c o n s i d e r a t i o n i s c o r r e c t e d t o t h e e x t e n t t h a t 
c l a i m a n t i s e n t i t l e d t o an assessed f e e f o r p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s r e 
q u e s t f o r r e v i e w r e g a r d i n g c l a i m a n t ' s e n t i t l e m e n t t o an i n c r e a s e d r a t e o f h i s 
permanent t o t a l d i s a b i l i t y . 

Subsequent t o t h i s c o r r e c t i o n , we r e p u b l i s h our May 22, 1992 Order on Re
vie w and June 19, 1992 Order on R e c o n s i d e r a t i o n . The p a r t i e s ' r i g h t s o f ap p e a l 
s h a l l c o n t i n u e t o r u n from t h e d a t e o f our June 19, 1992 o r d e r . 

I T IS SO ORDERED. 

June 23, 1992 C i t e as 44 Van N a t t a 1206 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND THORNSBERRY, Claimant 

Own M o t i o n No. 66-0298M 
OWN MOTION ORDER ON RECONSIDERATION 

R i c k R o l l , C laimant A t t o r n e y 
S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f our January 15, 1992 Own M o t i o n 
Order t h a t d e n i e d h i s r e q u e s t f o r c l a i m r e o p e n i n g on t h e b a s i s o f r e s j u d i c a t a . 
On F e b r u a r y 14, 1992, i n o r d e r t o f u l l y c o n s i d e r t h e m a t t e r , we ab a t e d o u r p r i o r 
o r d e r and g r a n t e d t h e SAIF C o r p o r a t i o n an o p p o r t u n i t y t o respond. A f t e r 
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r e c e i v i n g SAIF's response, and f u r t h e r c o n s i d e r i n g t h e m a t t e r , we make t h e 
f o l l o w i n g c o n c l u s i o n s . 

1207 

C l a i m a n t contends t h a t he i s e n t i t l e d t o Own M o t i o n r e l i e f on t h e b a s i s 
t h a t SAIF has n o t f o r m a l l y d e n i e d h i s r i g h t h i p c o n d i t i o n o r a l t e r n a t i v e l y on 
t h e b a s i s t h a t r e s j u d i c a t a p r i n c i p l e s a r e i n a p p l i c a b l e i n t h i s i n s t a n c e . We 
d i s a g r e e . 

Inasmuch as c l a i m a n t ' s was i n j u r e d p r i o r t o January 1, 1966, he does n o t 
have a l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s f o r h i s compensable low back i n j u r y . 
W i l l i a m A. N e w e l l , 35 Van N a t t a 629 (1983). T h e r e f o r e , i n o r d e r t o o b t a i n medi
c a l s e r v i c e s , c l a i m a n t s o l e remedy i s t o p e t i t i o n t h e Board f o r own m o t i o n r e 
l i e f . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . Since c l a i m a n t i s n o t e n t i t l e d t o m e d i c a l s e r v i c e s 
w i t h o u t Board a u t h o r i z a t i o n , SAIF does n o t have t o f o r m a l l y deny an u n r e l a t e d 
c o n d i t i o n . See e.g. Roy Hansen, 43 Van N a t t a 990 ( 1 9 9 1 ) . 

W i t h r e g a r d t o c l a i m a n t ' s a l t e r n a t i v e argument, we have n o t h i n g f u r t h e r t o 
add t o o u r p r i o r o r d e r and d e c l i n e t o d i s c u s s t h e i s s u e f u r t h e r . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h o u r f o r m e r o r d e r , e f f e c t i v e t h i s d a t e . 

I T IS SO ORDERED. 

June 24, 1992 C i t e as 44 Van N a t t a 1207 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY D. MOON, Claimant 
WCB Case No. 91-02406 

ORDER ON REVIEW 
B o t t i n i & B o t t i n i , C laimant A t t o r n e y s 

K e v i n L. Mannix, P.C., Defense A t t o r n e y s 

Reviewed by Board Members Hooton and Brazeau. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee T. Lavere Johnson's o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t low back c o n d i 
t i o n . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , w i t h t h e f o l l o w i n g c o r r e c t i o n . 
The e p i d u r a l s t e r o i d i n j e c t i o n s o c c u r r e d i n June and J u l y 1991. ( T r . a t 3 2 ) . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . I n 
a d d i t i o n t o t h e i n c r e a s e d l o s s o f range o f lumbar m o t i o n , c l a i m a n t ' s f o r m e r d i s c 
b u l g e a t L5-S1 has become a f r a n k h e r n i a t e d d i s c . (Ex. 3 0 ) . C l a i m a n t ' s l a s t 
award o r arrangement o f compensation was a June 11, 1990 D e t e r m i n a t i o n Order. 
The i m p a i r m e n t r a t i n g i n t h a t o r d e r i n c l u d e d d i s c b u l g e s a t L3-4 and L5-S1. 
A c c o r d i n g l y , we f i n d t h a t t h e worsening o f t h e L5-S1 d i s c i s more t h a n any 
wax i n g and waning o f symptoms co n t e m p l a t e d a t t h e t i m e o f c l a i m c l o s u r e . See 
ORS 6 5 6 . 2 7 3 ( 8 ) . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
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r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e 
a g g r a v a t i o n i s s u e i s $1,000, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s con
c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p 
r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 25, 1991 i s a f f i r m e d . C l a i m a n t ' s a t t o r 
ney i s awarded $1,000 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e i n s u r e r . 

June 24, 1992 C i t e as 44 Van N a t t a 1208 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS C. MOORE, Claimant 
WCB Case No. 91-09920 

ORDER ON REVIEW 
R i c h a r d F. McGinty, Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myers' o r d e r t h a t : (1) d e c l i n e d t o 
f i n d t h a t t h e i n s u r e r had d e n i e d , "de f a c t o , " an o c c u p a t i o n a l d i s e a s e c l a i m p r e 
v i o u s l y f o u n d t o be compensable by an Order on Review; and (2) d e c l i n e d t o as
sess a p e n a l t y f o r t h e i n s u r e r ' s a l l e g e d l y u n reasonable f a i l u r e t o s p e c i f i c a l l y 
a c c e p t t h e o c c u p a t i o n a l d i s e a s e c l a i m . On r e v i e w , t h e i s s u e s a r e e n f o r c e m e n t o f 
t h e Order on Review and p e n a l t i e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e R e f e r e e , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . The i n s u r e r c l a i m s an o f f s e t o f o v e r p a i d b e n e f i t s made i n 
c l a i m a n t ' s June 28, 1988 compensable i n j u r y c l a i m . (Ex. 2 1 ) . Because t h a t o f f 
s e t o c c u r r e d w i t h r e g a r d t o c l a i m a n t ' s 1988 i n j u r y c l a i m , no o f f s e t may be t a k e n 
a g a i n s t f u t u r e b e n e f i t s awarded i n c l a i m a n t ' s compensable o c c u p a t i o n a l d i s e a s e 
c l a i m . Steven M. G i n t h e r , 42 Van N a t t a 526 (19 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 28, 1991 i s a f f i r m e d . 

June 24, 1992 C i t e as 44 Van N a t t a 1208 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
TERRY D. STRICKLAND, Claimant 

WCB Case No. 89-13252 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
J a n i c e P i l k e n t o n , Defense A t t o r n e y 

Reviewed by Board Members Brazeau and Hooton. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l i n s o f a r as i t d e n i e d c h i r o p r a c t i c t r e a t m e n t s i n ex
cess o f two t r e a t m e n t s p e r month. On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u pplementa
t i o n . 
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The R e f e r e e a p p l i e d t h e Workers' Compensation Law i n e f f e c t b e f o r e t h e 
1990 amendments became o p e r a t i v e on J u l y 1, 1990. We agree. C l a i m a n t r e q u e s t e d 
a h e a r i n g i n J u l y 1989, and t h e h e a r i n g was o r i g i n a l l y convened i n October 1989. 
Because c l a i m a n t was n o t p e r s o n a l l y p r e s e n t a t t h e h e a r i n g , t h e Re f e r e e d i s 
m issed t h e h e a r i n g r e q u e s t . On Board r e v i e w , we v a c a t e d t h e R e f e r e e ' s d i s m i s s a l 
o r d e r and remanded t h i s m a t t e r f o r a h e a r i n g on t h e m e r i t s . Inasmuch as t h e 
h e a r i n g was r e q u e s t e d b e f o r e May 1, 1990 and o r i g i n a l l y convened b e f o r e J u l y 1, 
1990, t h i s m a t t e r must be d e t e r m i n e d p u r s u a n t t o t h e law i n e f f e c t b e f o r e t h e 
1990 amendments. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 5 4 ( 2 ) . 

On t h e m e r i t s , c l a i m a n t contends t h a t t h e Referee e r r e d i n l i m i t i n g c h i r o 
p r a c t i c t r e a t m e n t s t o two v i s i t s p er month a f t e r June 19, 1989. He n o t e s t h a t , 
by d e n i a l l e t t e r d a t e d June 19, 1989, t h e i n s u r e r had d e n i e d a l l c h i r o p r a c t i c 
t r e a t m e n t as n o t r e a s o n a b l e and necessary. He argues, t h e r e f o r e , t h a t t h e Ref
e r e e d i d n o t have j u r i s d i c t i o n t o c o n s i d e r whether t r e a t m e n t s i n excess o f two 
v i s i t s p e r month were r e a s o n a b l e and necessary. We d i s a g r e e . 

T h i s case i s c o n t r o l l e d by F r e r e s Lumber Co., I n c . v. Murphy, 101 Or App 
92 ( 1 9 9 0 ) . There, t h e c o u r t h e l d t h a t when an i n s u r e r d e n i e s t h e re a s o n a b l e n e s s 
and n e c e s s i t y o f r e p e t i t i v e t r e a t m e n t s , c l a i m a n t bears t h e burden o f p r o o f , n o t 
o n l y as t o t h e r e a s o n a b l e n e s s and n e c e s s i t y o f t h e t y p e o f t r e a t m e n t , b u t a l s o 
as t o t h e f r e q u e n c y o f t h e t r e a t m e n t . I d . a t 95. L i k e w i s e , i n t h i s case, a l 
t h o u g h t h e i n s u r e r d e n i e d a l l c h i r o p r a c t i c t r e a t m e n t s , c l a i m a n t b e a r s t h e burden 
o f p r o v i n g t h a t t r e a t m e n t s i n excess o f two v i s i t s p er month were r e a s o n a b l e and 
nec e s s a r y . We agree w i t h t h e Referee t h a t c l a i m a n t d i d n o t s u s t a i n h e r burden 
o f p r o o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 6, 1991 i s a f f i r m e d . 

June 24, 1992 C i t e as 44 Van N a t t a 1209 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN L. WILL, Claimant 
WCB Case No. 91-03346 

ORDER ON REVIEW 
M i c h a e l B. Dye, Claimant A t t o r n e y 

Thomas C a s t l e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Hooton and Brazeau. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t knee i n j u r y . On 
r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND REASONING 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d a compensable worsen
i n g o f h i s r i g h t knee c o n d i t i o n and s e t a s i d e SAIF's d e n i a l . We agree and adopt 
t h e R e f e r e e ' s c o n c l u s i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On r e v i e w , SAIF contends t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t h i s a l 
l e g e d w o r s e n i n g was more t h a n an a n t i c i p a t e d waxing and waning o f h i s symptoms. 
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SAIF acknowledges t h a t t h e l a s t award o f compensation, a s t i p u l a t i o n o f October 
2, 1990, d i d n o t e x p r e s s l y address whether f u t u r e e x a c e r b a t i o n s were a n t i c i 
p a t e d , b u t argues t h a t such waxing and waning o f symptoms were i m p l i c i t l y con
t e m p l a t e d based on t h e m e d i c a l r e c o r d s e x i s t i n g a t t h e t i m e o f t h e s t i p u l a t i o n . 
We d i s a g r e e . 

The m e d i c a l r e c o r d i n e x i s t e n c e p r i o r t o t h e s t i p u l a t i o n i s b e s t summar
i z e d by Dr. P a l u s k a ' s November 10, 1989 c l o s i n g r e p o r t , i n w h i c h he n o t e d t h a t 
c l a i m a n t w a l k e d w i t h no l i m p , had no o b s e r v a b l e c r e p i t a t i o n o r s w e l l i n g , had 
f u l l e x t e n s i o n and f l e x i o n , and e x h i b i t e d no l i g a m e n t o u s i n s t a b i l i t y . P a l u s k a 
made no r e f e r e n c e t o t h e p r o b a b i l i t y o f f u t u r e e x a c e r b a t i o n s and c o n c l u d e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h m i n i m a l d i s a b i l i t y . We r e c o g n i z e t h a t , 
i n h i s September 19, 1991 d e p o s i t i o n , Paluska o p i n e d t h a t c l a i m a n t w o u l d e x p e r i 
ence p e r i o d s o f i n c r e a s e d knee symptoms accompanied by a d i m i n i s h e d e a r n i n g 
c a p a c i t y . That i n f o r m a t i o n , however, was o b v i o u s l y n o t a v a i l a b l e when t h e 
p a r t i e s a greed t o t h e s t i p u l a t e d o r d e r i n 1990. See Gvwnn v. SAIF, 304 Or App 
345 ( 1 9 8 7 ) . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d no e v i d e n c e t h a t , i n r e a c h i n g a 
s e t t l e m e n t i n October 1990, t h e p a r t i e s c o n t e m p l a t e d f u t u r e f l a r e - u p s o f 
c l a i m a n t ' s knee c o n d i t i o n . A c c o r d i n g l y , as supplemented h e r e i n , we adopt t h e 
R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t has e s t a b l i s h e d a worsened c o n d i t i o n r e s u l t 
i n g f r o m t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement o f compensation. 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e a g g r a v a t i o n i s s u e i s $1,000, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e 
s e n t e d by c l a i m a n t ' s s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 28, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,000, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 

June 25, 1992 : C i t e as 44 Van N a t t a 1210 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DIANE B. ALLEN, Claimant 
WCB Case No. 91-09909 

ORDER ON REVIEW 
M i c h a e l B. Dye, Claimant A t t o r n e y 

Roger M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Hooton and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r t h a t d i s m i s s e d h er 
h e a r i n g r e q u e s t f o r l a c k o f j u r i s d i c t i o n . C laimant contends t h a t t h e H e a r i n g s 
D i v i s i o n has j u r i s d i c t i o n t o c o n s i d e r whether t h e s c h e d u l e d permanent d i s a b i l i t y 
b e n e f i t s awarded by N o t i c e o f Cl o s u r e on May 16, 1991 s h o u l d be p a i d a t t h e r a t e 
o f $305 p e r degree and whether p e n a l t i e s and a t t o r n e y f e e s s h o u l d be assessed 
f o r t h e SAIF C o r p o r a t i o n ' s f a i l u r e t o do so. On r e v i e w , t h e i s s u e i s d i s m i s s a l . 
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We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t has n o t exhausted a d m i n i s t r a t i v e remedies p r e s c r i b e d by ORS 
6 5 6 . 2 6 8 ( 4 ) ( e ) w h i c h p r o v i d e s t h a t i f a worker o b j e c t s t o a N o t i c e o f C l o s u r e , 
t h e w o r k e r f i r s t must r e q u e s t r e c o n s i d e r a t i o n by t h e Department o f I n s u r a n c e and 
Fi n a n c e . Inasmuch as t h e i s s u e s r a i s e d by c l a i m a n t a r i s e f r o m t h e N o t i c e o f 
C l o s u r e , and c l a i m a n t has n o t r e q u e s t e d r e c o n s i d e r a t i o n , t h e Referee p r o p e r l y 
d i s m i s s e d h e r h e a r i n g r e q u e s t . 

ORDER 

The R e f e r e e ' s d i s m i s s a l o r d e r d a t e d October 17, 1991 i s a f f i r m e d . 

June 25, 1992 C i t e as 44 Van N a t t a 1211 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LYNN M. CHRISTENSEN, Claimant 

WCB Case Nos. 90-18771 & 90-16058 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Cummins, Brown, e t a l . , Defense A t t o r n e y s 
J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

The SAIF C o r p o r a t i o n (on b e h a l f o f Twin Oaks Care C e n t e r ) r e q u e s t s r e v i e w 
o f R e f e r e e Myzak's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m f o r her low back c o n d i t i o n ; and (2) u p h e l d SAIF's (on be
h a l f o f R a n i e r Wood P r o d u c t s ) d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . On r e 
view, t h e i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d c o m p e n s a b i l i t y o f an 
o c c u p a t i o n a l d i s e a s e c l a i m w i t h Twin Oaks Care Center. We agree w i t h t h e Ref
e r e e ' s c o n c l u s i o n , and we add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y cases, t h e t h r e s h o l d i s s u e i s compens
a b i l i t y . Joseph L. Woodward, 39 Van N a t t a 1163, 1164 ( 1 9 8 7 ) . I f t h e c l a i m i s 
compensable, t h e n t h e t r i e r o f f a c t must address t h e i s s u e o f r e s p o n s i b i l i t y . 
See R u n f t v. SAIF, 303 Or 493 (1 9 8 7 ) . 

C o m p e n s a b i l i t y 

A g g r a v a t i o n 

We agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h compens
a b i l i t y o f an a g g r a v a t i o n c l a i m . Here, c l a i m a n t ' s 1988 i n j u r y was a c c e p t e d by 
Ra n i e r as a lumbar s t r a i n . A l t h o u g h a CT scan t a k e n a t t h a t t i m e showed a pos
s i b l e d i s c b u l g e a t L4-L5, i t was not u n t i l a January 1989 MRI, t h a t c l a i m a n t 
was f i r s t d i a g n o s e d w i t h d e g e n e r a t i v e d i s c d i s e a s e . 

C l a i m a n t ' s c u r r e n t c o n d i t i o n has been diagnosed as d e g e n e r a t i v e d i s c d i s 
ease o f t h e l o w e r back. (Exs. 78, 8 1 , 81a, 83-20). There i s no e v i d e n c e t h a t 
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c l a i m a n t ' s worsened d e g e n e r a t i v e c o n d i t i o n i s a t t r i b u t a b l e t o t h e o r i g i n a l 1988 
i n j u r y . A c c o r d i n g l y , we agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h an a g g r a v a t i o n c l a i m w i t h R a n i e r . 

Because we -have co n c l u d e d t h a t c l a i m a n t has n o t e s t a b l i s h e d an a g g r a v a t i o n 
c l a i m , t h e r e s p o n s i b i l i t y i s s u e i s moot. T h e r e f o r e , i n o r d e r t o e s t a b l i s h com
p e n s a b i l i t y o f h e r low back c l a i m , c l a i m a n t must prove t h a t her employment w i t h 
Twin Oaks was t h e m a j or c o n t r i b u t i n g cause o f t h e w o r s e n i n g o f her u n d e r l y i n g 
d e g e n e r a t i v e d i s c d i s e a s e . ORS 656.802(2). 

O c c u p a t i o n a l d i s e a s e 

On r e v i e w , Twin Oaks contends t h a t t h e Referee s h o u l d n o t have r e l i e d upon 
t h e o p i n i o n o f Dr. LaFrance, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t o f i n d t h a t c l a i m 
a n t had s u s t a i n e d a w o r s e n i n g o f her u n d e r l y i n g d e g e n e r a t i v e d i s c d i s e a s e . I n a 
d e p o s i t i o n , Dr. LaFrance t e s t i f i e d t h a t c l a i m a n t ' s employment a t Twin Oaks had 
worsened h e r u n d e r l y i n g c o n d i t i o n . Dr. LaFrance based h i s f i n d i n g o f a worsen
i n g upon s e v e r a l f a c t o r s , i n c l u d i n g i n c r e a s e d muscle spasm, de c r e a s e d range o f 
m o t i o n , u r i n a r y i n c o n t i n e n c e , and t h e f a c t t h a t c l a i m a n t r e q u i r e d more p h y s i c a l 
t h e r a p y . 

On r e v i e w , Twin Oaks argues t h a t c l a i m a n t i s an u n r e l i a b l e h i s t o r i a n and 
d o c t o r s have n o t e d t h a t her expressed symptoms are o u t o f p r o p o r t i o n t o o b j e c 
t i v e p h y s i c a l f i n d i n g s . Twin Oaks, t h e r e f o r e , contends t h a t Dr. LaFrance's 
o p i n i o n s h o u l d n o t be d e f e r r e d t o as c l a i m a n t ' s r e s i s t a n c e t o range o f m o t i o n 
t e s t i n g and h e r symptom m a g n i f i c a t i o n cannot be r e l i e d upon t o e s t a b l i s h a 
worsened c o n d i t i o n . We d i s a g r e e . 

I n a March 1 , 1991 l e t t e r , Dr. LaFrance addressed t h e i s s u e o f c l a i m a n t ' s 
b e h a v i o r d u r i n g e x a m i n a t i o n s . He d i d n o t d i s a g r e e t h a t t h e r e were some elements 
o f n e u r o t i c b e h a v i o r p r e s e n t , however, he d i d n o t b e l i e v e t h a t c l a i m a n t was 
d e l i b e r a t e l y m a n i p u l a t i n g e x a m i n a t i o n s . Rather, he a t t r i b u t e d c l a i m a n t ' s behav
i o r t o poor body mechanics. Dr. LaFrance t e s t i f i e d t h a t , because he had t r e a t e d 
c l a i m a n t o v e r a p e r i o d o f a year and a h a l f , he would be i n a b e t t e r p o s i t i o n t o 
assess c l a i m a n t ' s a n x i e t y l e v e l and i t s e f f e c t upon her symptoms t h a n someone 
who p e r f o r m e d a s i n g l e independent m e d i c a l exam. 

Under t h e c i r c u m s t a n c e s , we do n o t f i n d t h a t t h e R eferee e r r e d by d e f e r 
r i n g t o Dr. LaFrance. We agree t h a t h i s o p i n i o n e s t a b l i s h e s t h a t c l a i m a n t ' s 
work a c t i v i t y a t Twin Oaks was t h e major c o n t r i b u t i n g cause o f a w o r s e n i n g o f 
h e r u n d e r l y i n g d e g e n e r a t i v e d i s c d i s e a s e c o n d i t i o n . We, t h e r e f o r e , a f f i r m t h e 
R e f e r e e on t h e i s s u e o f c o m p e n s a b i l i t y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y i s $1,000, t o be p a i d by 
SAIF on b e h a l f o f Twin Oaks. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 20, 1991 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w , c l a i m a n t ' s c o u n s e l i s awarded an a t t o r n e y f e e o f $1,000, t o be p a i d by t h e 
SAIF C o r p o r a t i o n , on b e h a l f o f Twin Oaks Care Center. 
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I n t h e M a t t e r o f t h e Compensation o f 
DIANNA L. DOWELL, Claimant 

WCB Case No. 91-03271 
ORDER ON REVIEW 

Olson, e t a l . , C l aimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Brazeau and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t : (1) foun d 
t h a t t h e March 7, 1991 N o t i c e o f C l o s u r e p r e m a t u r e l y c l o s e d c l a i m a n t ' s r i g h t 
a n k l e c l a i m ; (2) s e t a s i d e t h e i n s u r e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s c l a i m 
f o r p h y s i c a l t h e r a p y t r e a t m e n t ; (3) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e 
f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable d e l a y i n p r o c e s s i n g c l a i m a n t ' s c l a i m ; 
and ( 4 ) f o u n d t h a t c l a i m a n t was e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s . 
On r e v i e w , t h e i s s u e s a r e premature c l o s u r e , m e d i c a l s e r v i c e s , p e n a l t i e s and 
a t t o r n e y f e e s , and te m p o r a r y t o t a l d i s a b i l i t y . We a f f i r m i n p a r t and v a c a t e i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

Premature c l o s u r e 

We adopt t h e Referee's " O p i n i o n " on t h e i s s u e o f pr e m a t u r e c l o s u r e . 

P h y s i c a l t h e r a p y 

On r e v i e w , t h e i n s u r e r contends t h a t c l a i m a n t ' s p h y s i c a l t h e r a p y t r e a t 
ments a r e p a l l i a t i v e c a r e and, t h e r e f o r e , t h e c a r e i s n o t compensable p u r s u a n t 
t o amended ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) . C l a i m a n t , however, argues t h a t a component o f t h e 
c a r e i s a c t u a l l y c u r a t i v e and t h a t Dr. Neuman has s t a t e d t h a t t h e purpose o f t h e 
t r e a t m e n t was t o improve c l a i m a n t ' s c o n d i t i o n and t o a l l o w her t o r e a c h maximum 
improvement. 

We have c o n c l u d e d t h a t ORS 656.32 7 p r o v i d e s a r e s o l u t i o n p r o c e d u r e f o r 
t h o s e m e d i c a l t r e a t m e n t d i s p u t e s t h a t a r e a p p r o p r i a t e f o r r e v i e w by a m e d i c a l 
p a n e l , such as t h e reasonableness and n e c e s s i t y o f m e d i c a l t r e a t m e n t f o r a com
p e n s a b l e c o n d i t i o n . See S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . Moreover, we 
have r e c e n t l y c o n c l u d e d t h a t where t h e i s s u e concerns whether c l a i m a n t ' s m e d i c a l 
t r e a t m e n t s a r e p a l l i a t i v e , r a t h e r t h a n c u r a t i v e , such a d i s p u t e g e n e r a l l y con
c e r n s t h e e f f e c t i v e n e s s and a p p r o p r i a t e n e s s o f t h e m e d i c a l t r e a t m e n t a t i s s u e . 
Gladys M. Theodore, 44 Van N a t t a 905 (19 9 2 ) . A c c o r d i n g l y , t h e l e g i s l a t u r e i n 
t e n d e d such a d i s p u t e t o be r e s o l v e d by a p h y s i c i a n , r a t h e r t h a n a r e f e r e e . 
T h e r e f o r e , because a p r o c e d u r e f o r r e s o l v i n g t h i s m e d i c a l t r e a t m e n t i s s u e i s 
o t h e r w i s e p r o v i d e d i n ORS 656.327, o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h 
t h e D i r e c t o r . ORS 656.704; Meyers, supra; Theodore, supra. 

We v a c a t e t h a t p o r t i o n o f t h e Referee's o r d e r t h a t p u r p o r t e d t o s e t a s i d e 
t h e i n s u r e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s p h y s i c a l t h e r a p y t r e a t m e n t , as we 
f i n d t h a t t h e i s s u e does n o t i n v o l v e a m a t t e r c o n c e r n i n g a c l a i m w i t h i n t h e 
j u r i s d i c t i o n o f t h e H e a r i n g s D i v i s i o n . We a l s o v a c a t e t h e R e f e r e e ' s assessed 
a t t o r n e y f e e award o f $1,800 f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on t h e i s s u e o f 
t h e "de f a c t o " d e n i a l . 
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P e n a l t i e s and a t t o r n e y f e e s 

The R e f e r e e c o n c l u d e d t h a t t h e i n s u r e r ' s d e l a y i n a c c e p t i n g o r d e n y i n g 
c l a i m a n t ' s c l a i m f o r p h y s i c a l t h e r a p y was u n e x p l a i n e d . A c c o r d i n g l y , she 
assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e . However, because we have v a c a t e d 
t h e R e f e r e e ' s o r d e r as i t p e r t a i n s t o p h y s i c a l t h e r a p y , we f i n d t h a t t h e r e has 
been no u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. Under t h e c i r 
cumstances, no p e n a l t i e s o r a t t o r n e y fees may be assessed. See Boehr v. M i d -
W i l l a m e t t e V a l l e y Food. 109 Or App 292 (19 9 1 ) . 

Temporary t o t a l d i s a b i l i t y 

We adopt t h e Referee's " O p i n i o n " on t h e i s s u e o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . 

The i n s u r e r has r e q u e s t e d r e v i e w o f an o r d e r a w a r d i n g compensation. We 
have f o u n d t h a t t h e compensation s h o u l d n o t be d i s a l l o w e d . A c c o r d i n g l y , c l a i m 
a n t i s e n t i t l e d t o an assessed f e e on t h e i s s u e s o f pre m a t u r e c l o s u r e and tempo
r a r y d i s a b i l i t y b e n e f i t s . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4), we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e s o f premature c l o s u r e and tem
p o r a r y d i s a b i l i t y i s $800, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e s (as r e p r e 
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 17, 1991 i s a f f i r m e d i n p a r t and v a c a t e d i n 
p a r t . That p o r t i o n o f t h e Referee's o r d e r which p u r p o r t e d t o s e t a s i d e t h e i n 
s u r e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s p h y s i c a l t h e r a p y t r e a t m e n t i s v a c a t e d . 
The R e f e r e e ' s assessed a t t o r n e y f e e o f $1,800 f o r s e r v i c e s r e n d e r e d i n c o n j u n c 
t i o n w i t h t h e d e n i a l i s a l s o v a c a t e d . The Referee's p e n a l t y and r e l a t e d a t t o r 
ney f e e f o r an un r e a s o n a b l e d e l a y i n a c c e p t i n g o r d e n y i n g t h e p h y s i c a l t h e r a p y 
c l a i m i s a l s o v a c a t e d . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . For 
s e r v i c e s on r e v i e w on t h e i s s u e s o f premature c l o s u r e and t e m p o r a r y d i s a b i l i t y 
b e n e f i t s , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e o f $800, 
p a y a b l e by t h e i n s u r e r . 

June 25, 1992 C i t e as 44 Van N a t t a 1214 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLENE J . ERSPAMER, Claimant 

WCB Case No. 91-08403 
ORDER ON REVIEW 

F r a n c e s c o n i , e t a l . , C l aimant A t t o r n e y s 
Roy W. M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Hooton and Brazeau. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r t h a t d i s m i s s e d h e r 
h e a r i n g r e q u e s t f o r l a c k o f j u r i s d i c t i o n . C l aimant contends t h a t t h e H e a r i n g s 
D i v i s i o n has j u r i s d i c t i o n t o c o n s i d e r her r e q u e s t t h a t s c h e d u l e d permanent d i s 
a b i l i t y , awarded by N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n Order, be p a i d a t t h e 
r a t e o f $305 p e r degree. On r e v i e w , t h e i s s u e i s d i s m i s s a l . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u pplementa
t i o n . 
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C l a i m a n t argues t h a t her h e a r i n g r e q u e s t does n o t r a i s e an o b j e c t i o n t o a 
N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n Order w i t h i n t h e meaning o f ORS 6 5 6 . 2 6 8 ( 4 ) ( e ) 
and ( 5 ) , and t h e r e f o r e , she was not r e q u i r e d t o r e q u e s t r e c o n s i d e r a t i o n by t h e 
Department o f I n s u r a n c e and Finance (DIF) b e f o r e f i l i n g t h e h e a r i n g r e q u e s t . We 
d i s a g r e e . 

The r a t e i s s u e a r i s e s d i r e c t l y f rom t h e scheduled permanent d i s a b i l i t y 
awarded by t h e N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n Order. C o n t r a r y t o c l a i m a n t ' s 
a s s e r t i o n , an o b j e c t i o n t o a N o t i c e o f Cl o s u r e o r D e t e r m i n a t i o n Order i s n o t 
l i m i t e d t o e x t e n t o f d i s a b i l i t y i s s u e s ; i t concerns t h e amount o f compensation 
awarded. Inasmuch as t h e r a t e i s s u e r a i s e s an o b j e c t i o n t o t h e amount o f com
p e n s a t i o n awarded by t h e D e t e r m i n a t i o n Order o r N o t i c e o f C l o s u r e , c l a i m a n t must 
f i r s t r e q u e s t r e c o n s i d e r a t i o n by DIF b e f o r e f i l i n g a h e a r i n g r e q u e s t . Lorna D. 
H i l d e r b r a n d , 43 Van N a t t a 2721 (19 9 1 ) . C l a i m a n t ' s c i t a t i o n t o H a r r y E. 
F o r r e s t e r , 43 Van N a t t a 1480 (1 9 9 1 ) , i s n o t p e r s u a s i v e h e r e , because t h a t case 
d i d n o t i n v o l v e a N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n Order. 

ORDER 

The R e f e r e e ' s d i s m i s s a l o r d e r d a t e d September 25, 1991 i s a f f i r m e d . 

June 25, 1992 C i t e as 44 Van N a t t a 1215 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ERWIN L. FARMEN, Claimant 

WCB Case Nos. 92-01495 & 92-01494 
ORDER DENYING MOTION TO DISMISS 

Whitehead & Kloste r m a n , Claimant A t t o r n e y s 
K e v i n L. Mannix, P.C., Defense A t t o r n e y s 

The i n s u r e r has r e q u e s t e d Board r e v i e w o f Referee Q u i l l i n a n ' s A p r i l 27, 
1992 O p i n i o n and Order. C l a i m a n t has moved f o r d i s m i s s a l o f t h e i n s u r e r ' s r e 
q u e s t , c o n t e n d i n g t h a t t h e Referee's o r d e r does n o t c o n s t i t u t e a f i n a l o r d e r . 
We deny t h e m o t i o n . 

FINDINGS OF FACT 

On A p r i l 27, 1992, t h e Referee i s s u e d her O p i n i o n and Order. F i n d i n g t h a t 
t h e D i r e c t o r , who foun d c l a i m a n t i n e l i g i b l e f o r a d d i t i o n a l v o c a t i o n a l a s s i s 
t a n c e , d i d n o t f o l l o w t h e c o r r e c t s t e p s i n d e t e r m i n i n g a " s u i t a b l e " wage f o r 
c l a i m a n t , t h e Referee concl u d e d t h a t t h e m a t t e r s h o u l d "be remanded t o t h e 
Department o f I n s u r a n c e and Finance f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o r d e r . " 

C o n s e q u e n t l y , t h e Referee s e t a s i d e t h e D i r e c t o r ' s o r d e r and remanded t h e 
m a t t e r t o t h e D i r e c t o r f o r d e t e r m i n a t i o n o f a s u i t a b l e wage f o r c l a i m a n t . The 
Ref e r e e ' s A p r i l 27, 1992 o r d e r i n c l u d e d a sta t e m e n t e x p l a i n i n g t h e p a r t i e s ' 
r i g h t s o f a p p e a l under ORS 656.289(3) and 656.295. 

On May 2 1 , 1992, t h e i n s u r e r m a i l e d , by c e r t i f i e d m a i l , t o t h e Board i t s 
r e q u e s t f o r r e v i e w o f t h e Referee's A p r i l 27, 1992 o r d e r . That same d a t e , t h e 
i n s u r e r a l s o m a i l e d a copy o f i t s r e q u e s t t o c l a i m a n t ' s a t t o r n e y . On May 26, 
1992, t h e Board m a i l e d a computer-generated l e t t e r t o t h e p a r t i e s a c k n o w l e d g i n g 
t h e r e q u e s t f o r r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

A f i n a l o r d e r i s one which d i s p o s e s o f a c l a i m so t h a t no f u r t h e r a c t i o n 
i s r e q u i r e d . P r i c e v. SAIF, 296 Or 311, 315 (1 9 8 4 ) . A d e c i s i o n w h i c h n e i t h e r 
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d e n i e s t h e c l a i m , n o r a l l o w s i t and f i x e s t h e amount o f compensation, i s n o t an 
a p p e a l a b l e f i n a l o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; M endenhall 
v. SAIF, 16 Or App 136, 139 (1 9 7 4 ) . 

Here, i f t h e Referee's o r d e r i s c o r r e c t , i t i s n o t a f i n a l o r d e r because 
i t does n o t f i n a l l y d e t e r m i n e t h e r i g h t s o f p a r t i e s c o n c e r n i n g c l a i m a n t ' s r i g h t s 
t o v o c a t i o n a l b e n e f i t s . N e v e r t h e l e s s , i f t h e Referee's o r d e r i s i n c o r r e c t , t h e 
o r d e r w i l l have f i n a l l y d e t e r m i n e d t h e r i g h t s o f t h e p a r t i e s by e f f e c t i v e l y d i s 
m i s s i n g t h e o n l y r e q u e s t f o r h e a r i n g which would a l l o w f o r l i t i g a t i o n and modi
f i c a t i o n o f t h e D i r e c t o r ' s o r d e r . See Mickey L. P l a t z , 44 Van N a t t a 16 ( 1 9 9 2 ) . 

Inasmuch as c l a i m a n t ' s e n t i t l e m e n t t o a d d i t i o n a l v o c a t i o n a l a s s i s t a n c e i s 
p o t e n t i a l l y i m p a c t e d by t h e Referee's o r d e r , we co n c l u d e t h a t i t i s an a p p e a l 
a b l e f i n a l o r d e r . See Mickey L. P l a t z , supra. Because t h e i n s u r e r t i m e l y r e 
q u e s t e d Board r e v i e w , t h e Referee's o r d e r has n o t become f i n a l . See ORS 
65 6 . 2 8 9 ( 3 ) . C o n s e q u e n t l y , we h o l d t h a t we have a u t h o r i t y t o c o n s i d e r t h e mat
t e r s r a i s e d by t h e i n s u r e r ' s r e q u e s t f o r Board r e v i e w o f t h a t o r d e r . 

A c c o r d i n g l y , c l a i m a n t ' s m o t i o n t o d i s m i s s i s d e n i e d . A t r a n s c r i p t o f t h e 
o r a l p r o c e e d i n g s has been o r d e r e d . Upon i t s r e c e i p t , c o p i e s w i l l be d i s t r i b u t e d 
t o t h e p a r t i e s a l o n g w i t h a b r i e f i n g schedule. T h e r e a f t e r , t h e case w i l l be 
do c k e t e d f o r Board r e v i e w . 

I T I S SO ORDERED. 

June 25, 1992 C i t e as 44 Van N a t t a 1216 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LYLE J . JOHNSON, Claimant 
WCB Case No. 91-17457 

SECOND ORDER OF DISMISSAL 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

On May 28, 1992, we abated our May 15, 1992 Order o f D i s m i s s a l . We t o o k 
t h i s a c t i o n i n response t o a submission from c l a i m a n t c o n t e n d i n g t h a t o u r d i s 
m i s s a l o r d e r was e r r o n e o u s . I n a b a t i n g our o r d e r , we g r a n t e d t h e SAIF C o r p o r a 
t i o n an o p p o r t u n i t y t o respond w i t h i n 14 days o f our o r d e r . Inasmuch as SAIF's 
response has been t i m e l y s u b m i t t e d , we proceed w i t h o u r r e c o n s i d e r a t i o n . 

On May 15, 1992, we d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r Board r e v i e w because 
c l a i m a n t ' s March 15, 1992 l e t t e r , a l t h o u g h d a t e d w i t h i n 30 days o f t h e R e f e r e e ' s 
March 2, 1992 o r d e r , was r e c e i v e d by t h e Board on A p r i l 17, 1992. Inasmuch as 
c l a i m a n t ' s l e t t e r was n o t m a i l e d by c e r t i f i e d o r r e g i s t e r e d m a i l , we presumed 
t h a t t h e l e t t e r was f i l e d u n t i m e l y . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I n r e a c h i n g o u r 
c o n c l u s i o n , we n o t e d t h a t "an u n c o n t e s t e d s t a t e m e n t f r o m a p a r t y t h a t a r e q u e s t 
was m a i l e d t o t h e Board on a p a r t i c u l a r d a t e " would be s u f f i c i e n t t o r e b u t a 
p r e s u m p t i o n o f u n t i m e l y f i l i n g . 

I n r e s p o n s e t o o u r o r d e r , c l a i m a n t has s u b m i t t e d a May 18, 1992 l e t t e r 
s t a t i n g t h a t he m a i l e d h i s March 15, 1992 l e t t e r on March 15, 1992 t o t h e Board, 
as w e l l as t o SAIF. Contending t h a t h i s l e t t e r was t i m e l y " f i l e d , " c l a i m a n t r e 
q u e s t s t h a t we pr o c e e d w i t h our r e v i e w . I n response, SAIF r e p r e s e n t s t h a t i t 
d i d n o t r e c e i v e c l a i m a n t ' s March 15, 1992 l e t t e r u n t i l A p r i l 24, 1992. SAIF 
argues t h a t such c i r c u m s t a n c e s p r o v i d e f u r t h e r s u p p o r t f o r a c o n c l u s i o n t h a t 
c l a i m a n t ' s March 15, 1992 l e t t e r was u n t i m e l y f i l e d . 

I n d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r r e v i e w , we s t a t e d t h a t t h e 
" r e b u t t a b l e p r e s u m p t i o n " o f u n t i m e l y f i l i n g r e q u i r e d by OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) 
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c o u l d be overcome by a p a r t y ' s a f f i d a v i t d e c l a r i n g t h a t a r e q u e s t f o r r e v i e w was 
m a i l e d t o t h e Board w i t h i n 30 days o f t h e Referee's o r d e r . See Greg C a r p e n t e r , 
40 Van N a t t a 100, 349 ( 1 9 8 8 ) . We f u r t h e r reasoned t h a t "an u n c o n t e s t e d s t a t e 
ment f r o m a p a r t y t h a t a r e q u e s t was m a i l e d t o t h e Board on a p a r t i c u l a r d a t e 
w o u l d l i k e w i s e be s u f f i c i e n t " t o r e b u t t h e r u l e ' s p r e s u m p t i o n o f u n t i m e l i n e s s . 
(Emphasis s u p p l i e d ) . 

Here, c l a i m a n t has n o t s u b m i t t e d an a f f i d a v i t s w e a r i n g under o a t h t h a t h i s 
r e q u e s t f o r r e v i e w o f t h e Referee's o r d e r was t i m e l y m a i l e d t o t h e Board. More
o v e r , h i s s t a t e m e n t t h a t he t i m e l y m a i l e d h i s r e q u e s t f o r r e v i e w t o t h e Board 
has been c o n t e s t e d . Thus, we are l e f t w i t h a r e c o r d w h i c h c o n s i s t s o f t h e f o l 
l o w i n g r e l e v a n t m a t t e r s : (1) a March 15, 1992 l e t t e r f r o m c l a i m a n t marked "2nd 
copy" ( r e c e i v e d by t h e Board on A p r i l 17, 1992), w h i c h i s c o n t a i n e d i n an enve
l o p e marked A p r i l 16, 1992 and addressed t o t h e Workers' Compensation Board; (2) 
c l a i m a n t ' s unsworn w r i t t e n s t a t e m e n t t h a t he m a i l e d h i s March 15, 1992 l e t t e r t o 
t h e Board and t o SAIF on March 15, 1992; and (3) SAIF's w r i t t e n r e sponse t h a t i t 
d i d n o t r e c e i v e a copy o f c l a i m a n t ' s March 15, 1992 l e t t e r u n t i l A p r i l 24, 1992 

There i s no a f f i d a v i t f r o m c l a i m a n t swearing t o t h e ac c u r a c y o f t h e s t a t e 
ments he has p r e v i o u s l y made. For t h a t reason a l o n e , and s e t t i n g a s i d e any 
o t h e r q u e s t i o n s about t h e f a c t s t h a t might be r a i s e d by SAIF had an a f f i d a v i t 
been f i l e d , t h e r e c o r d as c u r r e n t l y developed f a i l s t o r e b u t t h e p r e s u m p t i o n o f 
u n t i m e l y f i l i n g as s e t f o r t h i n OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . Consequently, we have no 
a l t e r n a t i v e b u t t o r e i n s t a t e our May 15, 1992 o r d e r d i s m i s s i n g c l a i m a n t ' s r e 
q u e s t f o r r e v i e w . 

A c c o r d i n g l y , as supplemented h e r e i n , we r e p u b l i s h o u r May 15, 1992 o r d e r . 
The p a r t i e s ' r i g h t s o f appeal s h a l l b e g i n t o r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

June 25, 1992 C i t e as 44 Van N a t t a 1217 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND D. LINDLEY, Claimant 

WCB Case No. 91-08273 
ORDER ON REVIEW 

G a t t i , e t a l . , Claimant A t t o r n e y s 
Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Brazeau and Hooton. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r t h a t 
awarded c l a i m a n t 8 p e r c e n t (25.6 degrees) unscheduled permanent p a r t i a l d i s a b i l 
i t y , whereas a R e c o n s i d e r a t i o n Order had awarded no permanent d i s a b i l i t y . I n 
h i s r e s p o n d e n t ' s b r i e f , c l a i m a n t r e q u e s t s t h a t t h e award be i n c r e a s e d . On r e 
v i e w , t h e i s s u e i s e x t e n t o f unscheduled d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.214(5) r e q u i r e s a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l u a t i o n o f d i s 
a b i l i t i e s a d o p t e d by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . ORS 656.283(7) 
p r o v i d e s t h a t t h e e v a l u a t i o n o f t h e worker's d i s a b i l i t y s h a l l be as o f t h e d a t e 
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o f i s s u a n c e .of t h e R e c o n s i d e r a t i o n Order. Because c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y . a f t e r J u l y 1, 1990, and t h e D e t e r m i n a t i o n Order i s s u e d September 12, 
1990, t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y i s p r o p e r l y a n a l y z e d under 
t h e s t a n d a r d s e f f e c t i v e January 1, 1989. (WCD Admin. Order 1-1989). 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a re added and t h e sum i s m u l t i p l i e d by t h e app r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f un s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

On r e v i e w , n e i t h e r p a r t y d i s p u t e s t h e v a l u e s a s s i g n e d by t h e R e f e r e e f o r 
c l a i m a n t ' s age, e d u c a t i o n o r a d a p t a b i l i t y . A f t e r our r e v i e w , we adopt t h e Ref
e r e e ' s c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h o s e v a l u e s and address o n l y t h e 
i s s u e o f i m p a i r m e n t . 

I m p a i r m e n t 

Based on t h e m e d i c a l a r b i t e r ' s f i n d i n g s , t h e Referee c o n c l u d e d t h a t 
c l a i m a n t was e n t i t l e d t o 3 p e r c e n t impairment f o r l o s t range o f m o t i o n i n t h e 
c e r v i c a l a r e a . R e l y i n g on an independent m e d i c a l examiner's r e p o r t and c l a i m 
a n t ' s c r e d i b l e t e s t i m o n y , t h e Referee a l s o c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d 
t o an a d d i t i o n a l 5 p e r c e n t impairment f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i 
t i v e use. SAIF c h a l l e n g e s t h e Referee's l a t t e r c o n c l u s i o n , a s s e r t i n g t h a t t h e r e 
i s no v a l i d m e d i c a l e v i d e n c e o f such i m p a i r m e n t . We agree. 

W i t h t h e e x c e p t i o n o f a m e d i c a l a r b i t e r a p p o i n t e d p u r s u a n t t o ORS 
6 5 6 . 2 6 8 ( 7 ) , " o n l y t h e a t t e n d i n g p h y s i c i a n a t t h e t i m e o f c l o s u r e may make f i n d 
i n g s r e g a r d i n g t h e w o r k e r ' s impairment f o r t h e purpose o f e v a l u a t i n g t h e 
w o r k e r ' s d i s a b i l i t y . " ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) ; Dennis E. Connor, 43 Van N a t t a 2799 
( 1 9 9 2 ) . A c c o r d i n g l y , t h e f i n d i n g s o f an independent m e d i c a l examiner may n o t be 
used t o a s s i g n i m p a i r m e n t v a l u e s under t h e s t a n d a r d s . F u r t h e r m o r e , any f i n d i n g 
o f f a c t r e g a r d i n g t h e w o r k e r ' s impairment must be e s t a b l i s h e d by m e d i c a l e v i 
dence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.268(7). T h e r e f o r e , c l a i m a n t ' s 
t e s t i m o n y , w i t h o u t more, i s not s u f f i c i e n t t o e s t a b l i s h permanent i m p a i r m e n t . 
See Suzanne R o b e r t s o n , 43 Van N a t t a 1505.(1991). 

C l a i m a n t contends t h a t t h e Referee e r r e d i n aw a r d i n g a t o t a l o f 3 p e r c e n t 
i m p a i r m e n t f o r l o s t range o f c e r v i c a l m o t i o n . He contends t h a t t h e p r o p e r award 
f o r 35 degrees o f r e t a i n e d r i g h t l a t e r a l f l e x i o n i s 1.33 p e r c e n t , n o t .67 p e r 
c e n t , and t h a t , c o n s e q u e n t l y , h i s t o t a l award e q u a l s 4 p e r c e n t . We d i s a g r e e . 
Former OAR 436-35-360(4) p r o v i d e s an award o f .67 p e r c e n t f o r 35.degrees o f r e 
t a i n e d r i g h t l a t e r a l f l e x i o n . Adding t h a t v a l u e t o an award o f .33 p e r c e n t im
p a i r m e n t f o r 40 degrees l e f t l a t e r a l f l e x i o n , f o r m e r OAR 436 - 3 5 - 3 6 0 ( 4 ) , 1 p e r 
c e n t i m p a i r m e n t f o r 60 degrees r i g h t r o t a t i o n , f o r m e r OAR 436 - 3 5 - 3 6 0 ( 5 ) , and 1 
p e r c e n t i m p a i r m e n t f o r 60 degrees l e f t r o t a t i o n , f o r m e r OAR 436 - 3 5 - 3 6 0 ( 5 ) , t h e 
t o t a l r a t i n g f o r l o s t range o f m o t i o n i n t h e c e r v i c a l a r ea e q u a l s 3 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 30, 1991 i s m o d i f i e d . I n l i e u o f t h e 
Re f e r e e ' s i n c r e a s e d award, c l a i m a n t i s awarded 3 p e r c e n t (9.6 degrees) unsched
u l e d permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y f e e s h a l l be m o d i f i e d 
a c c o r d i n g l y . 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID W. LITTLE, Claimant 

WCB Case Nos. 89-12899 SI 89-20047 
ORDER ON REMAND 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . C i t y 
o f Eugene v. L i t t l e , 112 Or App 270 (19 9 2 ) . The c o u r t r e v e r s e d o u r p r i o r o r d e r 
w h i c h f o u n d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i l a t e r a l h e a r i n g l o s s 
compensable because he had e s t a b l i s h e d t h a t h i s work a c t i v i t i e s were a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s c o n d i t i o n . C i t i n g Aetna C a s u a l t y Co. v. Aschbacher, 
107 Or App 494, r e v den 312 Or 150 (199 1 ) , t h e c o u r t has remanded f o r r e c o n s i d 
e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
I n Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , we h e l d t h a t , under t h e 

1987 amendments t o for m e r ORS 656.802(1), a c l a i m a n t c o u l d p r o v e a compensable 
c l a i m under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) by merely showing t h a t work was a m a t e r i a l 
c o n t r i b u t i n g cause o f a c l a i m e d c o n d i t i o n o r a w o r s e n i n g o f t h e symptoms o f a 
p r e e x i s t i n g d i s e a s e . R e l y i n g on former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , b u t w i t h o u t e x p l i c 
i t l y s t a t i n g t h e quantum o f p r o o f r e q u i r e d , t h e Referee c o n c l u d e d t h a t t h e medi
c a l e v i d e n c e e s t a b l i s h e d a compensable o c c u p a t i o n a l d i s e a s e c l a i m . We adopted 
t h a t p o r t i o n o f t h e Referee's "Conclusions and O p i n i o n " r e g a r d i n g c o m p e n s a b i l 
i t y , f i n d i n g t h a t t h e Referee concluded t h a t c l a i m a n t ' s work exposure w i t h t h e 
C i t y o f Eugene m a t e r i a l l y caused h i s b i l a t e r a l h e a r i n g l o s s . We a l s o f o u n d t h a t 
t h e C i t y o f Eugene, a c t i n g i n i t s s e l f - i n s u r e d c a p a c i t y , was r e s p o n s i b l e f o r 
t h i s o c c u p a t i o n a l d i s e a s e c l a i m . F i n a l l y , we r e v e r s e d t h e R e f e r e e ' s p e n a l t y -
r e l a t e d a t t o r n e y f e e assessment f o r an a l l e g e d l y u n t i m e l y d e n i a l . 

The C o u r t o f Appeals s u b s e q u e n t l y r e v e r s e d our o r d e r i n Aschbacher. h o l d 
i n g t h a t t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under f o r m e r 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , a c l a i m a n t must prove t h a t h i s work a c t i v i t i e s were t h e m a j or 
c o n t r i b u t i n g cause o f h i s c o n d i t i o n o r t h e w o r s e n i n g o f h i s u n d e r l y i n g c o n d i 
t i o n . Aetna C a s u a l t y Co. v. Aschbacher, supra. Here, t h e c o u r t r e v e r s e d o u r 
p r i o r o r d e r and remanded f o r r e c o n s i d e r a t i o n i n l i g h t o f i t s d e c i s i o n i n 
Aschbacher. C i t y o f Eugene v. L i t t l e , supra. 

M a j o r c o n t r i b u t i n g cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f 
a c t i v i t i e s o r exposures w h i c h c o n t r i b u t e s more t o t h e o n s e t o r w o r s e n i n g o f h i s 
c o n d i t i o n t h a n a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See 
McGarrah v. SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; David K. Bover, 43 Van N a t t a 561 
( 1 9 9 1 ) , a f f ' d mem Bover v. Multnomah County School D i s t r i c t No. 1, 111 Or App 
666 ( 1 9 9 2 ) . 

The r e c o r d c o n t a i n s t h r e e o p i n i o n s r e g a r d i n g c a u s a t i o n . I n o u r p r i o r 
o r d e r , we adopte d t h e Referee's r e a s o n i n g f o r r e l y i n g on t h e o p i n i o n o f Dr. 
Lundmark, e x a m i n i n g o t o l a r y n g o l o g i s t , r a t h e r t h a n Dr. H i a t t , e x a m i n i n g o t o l a r y n 
g o l o g i s t , o r Dr. E d i g e r , e xamining a u d i o l o g i s t . On f u r t h e r c o n s i d e r a t i o n , we 
c o n t i n u e t o f i n d t h e o b s e r v a t i o n s r e n d e r e d by Dr. Lundmark t o be more p e r s u a s i v e 
t h a n t h o s e o f f e r e d by Drs. H i a t t and-Ediger. 

D r u ^ H i a t t s t a t e d t h a t he d i d . n o t f e e l t h a t c l a i m a n t ' s hearing- 'loss: was r e 
l a t e d t o h i s employment. (Ex. 3 3 ) . However, he d i d n o t e x p l a i n h i s o p i n i o n , • 
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and we do n o t f i n d h i s c o n c l u s o r y o p i n i o n p e r s u a s i v e . See Moe v. C e i l i n g 
Systems, 44 Or App 429, 433 (.1980). 

Dr. E d i g e r o p i n e d t h a t c l a i m a n t ' s h e a r i n g l o s s was caused by e x p o s u r e t o 
g u n f i r e n o i s e d u r i n g h i s r e c r e a t i o n a l h u n t i n g a c t i v i t i e s . He d i s c o u n t e d t h e 
n o i s e f r o m c l a i m a n t ' s f i r e f i g h t i n g t r u c k , s t a t i n g t h a t t h e n o i s e was w i t h i n 
n o n - r i s k l i m i t s d u r i n g an e i g h t hour day. (Ex. 3 2 ) . However, u n l i k e Dr. 
Lundmark, Dr. E d i g e r d i d n o t c o n s i d e r t h e e f f e c t s o f r e p e a t e d e xposure t o t h i s 
o c c u p a t i o n a l n o i s e o v e r a p e r i o d o f y e a r s . F u r t h e r m o r e , Dr. E d i g e r reasoned 
t h a t a h e a r i n g l o s s due t o o c c u p a t i o n a l exposure would be s y m m e t r i c , whereas 
c l a i m a n t ' s h e a r i n g l o s s i s g r e a t e r i n h i s l e f t e a r . (Ex. 3 0 - 4 ) . Such c i r c u m 
s t a n c e s persuaded Dr. E d i g e r t h a t c l a i m a n t ' s h e a r i n g l o s s was a t t r i b u t a b l e t o 
g u n f i r e n o i s e ( c l a i m a n t i s a r i g h t - h a n d e d s h o o t e r ) . (Ex. 3 2 - 2 ) . 

Dr. Lundmark d i s a g r e e d w i t h Dr. E d i g e r ' s o p i n i o n . Dr. Lundmark o p i n e d 
t h a t , g i v e n t h e s e v e r i t y o f t h e h e a r i n g l o s s and c l a i m a n t ' s young age, i t w o u ld 
be v e r y u n u s u a l f o r h i s h e a r i n g l o s s t o be caused by h u n t i n g and t h e n o i s e s o f 
l i f e . (Exs. 26A-2, 37-16, 37-31, 37-33," 37-35) . N o t i n g t h a t t h e f i r e t r u c k ' s 
s i r e n p r o d u c e d a n o i s e o v e r 100 d e c i b e l s , Dr. Lundmark o p i n e d t h a t such a n o i s e 
l e v e l was c a p a b l e o f p r o d u c i n g h e a r i n g l o s s . (Exs. 37-27, 3 7 - 2 8 ) . A l t h o u g h t h e 
i n c r e a s e d h e a r i n g l o s s i n t h e l e f t ear c o u l d be e x p l a i n e d by c l a i m a n t ' s exposure 
t o g u n f i r e , Dr. Lundmark conclu d e d t h a t t h e h e a r i n g l o s s was more l i k e l y caused 
by h i s e xposure t o t h e s i r e n n o i s e w h i l e d r i v i n g t h e f i r e t r u c k w i t h t h e window 
down. 

Throughout c l a i m a n t ' s work as a f i r e f i g h t e r , he has been exposed t o i n 
d u s t r i a l n o i s e i n c l u d i n g n o i s e from t h e f i r e t r u c k e n g i n e , s i r e n s , a i r h o r n s , 
and v a r i o u s n o i s y r e s c u e equipment, such as c h a i n saws and t h e "jaws o f l i f e . " 
C l a i m a n t worked as an.engineer from December 1976 u n t i l 1985. T h i s work i n 
c l u d e d : d r i v i n g t h e f i r e t r u c k and i n v o l v e d i n c r e a s e d o v e r a l l n o i s e because t h e 
s i r e n and a i r h o r n s were d i r e c t l y above t h e d r i v e r ' s p o s i t i o n i n t h e cab. F u r 
t h e r m o r e , d u r i n g warm weather, t h e windows o f t h e cab were open w h i c h f u r t h e r 
i n c r e a s e d t h e n o i s e exposure, p a r t i c u l a r l y t o c l a i m a n t ' s l e f t e a r . The c i t y 
became s e l f - i n s u r e d on J u l y 1, 1979. Dr. Lundmark o p i n e d t h a t c l a i m a n t ' s h e a r 
i n g m a r k e d l y worsened between 1977, t h e f i r s t t i m e c l a i m a n t ' s h e a r i n g was 
t e s t e d , and 1988. (Ex. 3 7 - 9 ) . The c i t y was s e l f - i n s u r e d d u r i n g most o f t h i s 
p e r i o d . A f t e r c o n s i d e r i n g c l a i m a n t ' s exposures t o n o i s e , Dr. Lundmark o p i n e d 
t h a t c l a i m a n t ' s i n d u s t r i a l n o i s e exposure was more s i g n i f i c a n t t h a n h i s e xposure 
t o g u n f i r e n o i s e . (Exs. 37-25, 37-30, 37-32, 37-33). 

We f i n d Dr. Lundmark's o p i n i o n t o be more t h r o u g h and w e l l - r e a s o n e d . See 
Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . On t h a t b a s i s , we f i n d h i s o p i n i o n more 
p e r s u a s i v e . We n o t e t h a t , a l t h o u g h Dr. E d i g e r s t a t e d t h a t i s o l a t e d d a i l y expo
s u r e t o t h e i n d u s t r i a l n o i s e would n o t cause c l a i m a n t ' s h e a r i n g l o s s , u n l i k e Dr. 
Lundmark, he d i d n o t c o n s i d e r t h e c u m u l a t i v e e f f e c t s o f exposure o v e r a p e r i o d 
o f y e a r s . 

H a v i n g f o u n d Dr. Lundmark's o p i n i o n t o be more p e r s u a s i v e , we f u r t h e r con
c l u d e t h a t i t s a t i s f i e s c l a i m a n t ' s burden o f p r o v i n g t h a t employment c o n d i t i o n s 
were t h e m a j o r c o n t r i b u t i n g cause o f h i s b i l a t e r a l h e a r i n g l o s s . To be s u f f i 
c i e n t t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f a c l a i m , m e d i c a l e v i d e n c e i s n o t r e 
q u i r e d t o c o n s i s t o f a s p e c i f i c i n c a n t a t i o n o r t o mimic t h e s t a t u t o r y language. 
L i b e r t y N o r t h w e s t v. Cross, 109 Or App 109 ( 1 9 9 1 ) ; McClendon v. Nabisco Brands, 
I n c . , 77 Or App 412 (1986) ("Magic words" n o t r e q u i r e d ) . Inasmuch as Dr. 
Lundmark p e r s u a s i v e l y e x p l a i n e d why t h e n o i s e exposure due t o t h e r e c r e a t i o n a l 
h u n t i n g was n o t a s i g n i f i c a n t f a c t o r and c o n c l u s i v e l y r e l a t e d c l a i m a n t ' s b i l a t 
e r a l h e a r i n g l o s s t o h i s n o i s e exposure a t work, we h o l d t h a t c l a i m a n t has 
e s t a b l i s h e d t h a t h i s o c c u p a t i o n a l d i s e a s e c l a i m i s compensable under f o r m e r ORS 
656.802. 
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Moreover, because t h e c i t y , i n i t s s e l f - i n s u r e d c a p a c i t y , has n e i t h e r 
e s t a b l i s h e d t h a t c l a i m a n t ' s exposure w h i l e SAIF was on t h e r i s k was t h e s o l e 
cause o f c l a i m a n t ' s h e a r i n g d i s a b i l i t y nor t h a t c l a i m a n t ' s exposure w h i l e t h e 
c i t y was s e l f - i n s u r e d d i d n o t c o n t r i b u t e t o c l a i m a n t ' s h e a r i n g d i s a b i l i t y , we 
c o n t i n u e t o f i n d t h e c i t y , as a s e l f - i n s u r e d employer, r e s p o n s i b l e f o r c l a i m 
a n t ' s b i l a t e r a l h e a r i n g l o s s c l a i m . A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as s u p p l e 
mented h e r e i n , we adhere t o and r e p u b l i s h our A p r i l 19, 1991 o r d e r i n i t s 
e n t i r e t y . 

Inasmuch as c l a i m a n t has f i n a l l y p r e v a i l e d b e f o r e t h e Board a f t e r remand 
f r o m t h e c o u r t , he i s e n t i t l e d t o a re a s o n a b l e a t t o r n e y f e e f o r s e r v i c e s b e f o r e 
e v e r y f o r u m . See ORS 656.388(1). Since c l a i m a n t ' s c o u n s e l p r o v i d e d s e r v i c e s 
b e f o r e t h e c o u r t , a r e a s o n a b l e f e e f o r such e f f o r t s s h a l l be awarded. I d . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l b e f o r e t h e c o u r t i s $2,000, t o be p a i d by 
t h e employer. T h i s f e e i s i n a d d i t i o n t o c l a i m a n t ' s p r i o r a t t o r n e y f e e awards 
f o r s e r v i c e s r e n d e r e d a t t h e h e a r i n g s l e v e l and on Board r e v i e w . I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e 
(as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a p p e l l a t e b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , t h e v a l u e o f t h e i s s u e i n v o l v e d , and t h e r i s k t h a t c l a i m a n t ' s a t t o r 
ney's e f f o r t s may go uncompensated. 

I T I S SO ORDERED. 

June 25, 1992 C i t e as 44 Van N a t t a 1221 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KEITH A. REYNOLDS, Claimant 

WCB Case Nos. 91-06912 & 91-06911 
ORDER ON REVIEW 

James W. Powers, Claimant A t t o r n e y 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e N i c h o l s ' o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome; and (2) u p h e l d t h e SAIF Cor
p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On 
r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s work exposure a t L i b e r t y ' s i n s u r e d was 
t h e m a j o r c o n t r i b u t i n g cause o f a worsening o f h i s c a r p a l t u n n e l syndrome. Con
s e q u e n t l y , t h e R eferee fo u n d t h a t r e s p o n s i b i l i t y s h i f t e d t o L i b e r t y . We agree. 

C l a i m a n t has an acce p t e d c a r p a l t u n n e l syndrome c l a i m w i t h SAIF. There
f o r e , r e s p o n s i b i l i t y f o r t h a t c o n d i t i o n would remain w i t h SAIF u n l e s s c l a i m a n t 
s u s t a i n e d a new compensable o c c u p a t i o n a l d i s e a s e i n v o l v i n g t h e same c o n d i t i o n 
w h i l e L i b e r t y was on t h e r i s k . ORS 656.308; Donald C. Moon, 43 Van N a t t a 2595 
( 1 9 9 1 ) ; Rodney H. Gabel, 43 Van N a t t a 2662 (1 9 9 1 ) . 
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I n o r d e r t o e s t a b l i s h a "new compensable i n j u r y " a g a i n s t L i b e r t y , c l a i m a n t 
o r SAIF must p r o v e t h a t t h e work a c t i v i t i e s a t L i b e r t y ' s i n s u r e d were t h e m a j or 
c o n t r i b u t i n g cause o f a p a t h o l o g i c a l w o r s e n i n g o f h i s c a r p a l t u n n e l syndrome. 
ORS 6 5 6 . 8 0 2 ( 2 ) ; Donald C. Moon, supra. E x i s t e n c e o f t h e d i s e a s e o r w o r s e n i n g o f 
a p r e e x i s t i n g d i s e a s e must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by ob
j e c t i v e f i n d i n g s . I d . 

Whether c l a i m a n t ' s e x i s t i n g c a r p a l t u n n e l syndrome was worsened by h i s em
ployment w h i l e L i b e r t y was a t r i s k p r e s e n t s a complex m e d i c a l q u e s t i o n t h a t r e 
q u i r e s e x p e r t m e d i c a l o p i n i o n t o r e s o l v e . U r i s v. Compensation Department, 247 
Or 420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) , r e v den 
300 Or 546 ( 1 9 8 6 ) . C l a i m a n t ' s a t t e n d i n g p h y s i c i a n , Dr. S p r o a t , o p i n e d t h a t 
c l a i m a n t ' s j o b a t L i b e r t y ' s i n s u r e d c o n t r i b u t e d t o h i s symptomatology, and t o 
t h e w o r s e n i n g o f h i s symptomatology, b u t d i d n o t o f f e r an o p i n i o n as t o whether 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n had been worsened. C l a i m a n t was a l s o seen by 
Drs. Phipps and Radecki f o r independent m e d i c a l exams. Dr. P h i p p s , n e u r o l o g i s t , 
o p i n e d t h a t c l a i m a n t ' s employment a t L i b e r t y ' s i n s u r e d i n 1990 was t h e m a j o r 
c o n t r i b u t i n g cause o f h i s need f o r t r e a t m e n t i n l a t e 1990, i n c l u d i n g h i s need 
f o r s u r g e r y . He s t a t e d t h a t w i t h t h e s i g n i f i c a n t e x a c e r b a t i o n o f symptoms, 
t h e r e was "perhaps some change i n h i s u n d e r l y i n g c o n d i t i o n , a l t h o u g h t h a t i s a l 
ways h a r d t o t e l l . " (Ex. 17-4). Dr. Radecki a l s o examined c l a i m a n t . He o p i n e d 
t h a t c l a i m a n t ' s u n d e r l y i n g c a r p a l t u n n e l c o n d i t i o n had worsened p a t h o l o g i c a l l y 
i n 1990. R a d e c k i f u r t h e r o p i n e d t h a t c l a i m a n t ' s employment a t t h e m i l l was t h e 
m a j o r c o n t r i b u t i n g cause o f t h i s w o r s e n i n g . There i s no m e d i c a l o p i n i o n t o t h e 
c o n t r a r y , s i n c e t h e o t h e r p h y s i c i a n s e i t h e r o f f e r e d no o p i n i o n on c a u s a t i o n , o r 
sug g e s t e d t h a t "perhaps" t h e u n d e r l y i n g c o n d i t i o n had changed. 

Based on t h i s r e c o r d , we conclude t h a t c l a i m a n t has p r o v e n t h a t h i s em
ployment a t L i b e r t y ' s i n s u r e d was t h e major c o n t r i b u t i n g cause o f a w o r s e n i n g o f 
h i s c a r p a l t u n n e l syndrome. A c c o r d i n g l y , r e s p o n s i b i l i t y f o r t h a t c o n d i t i o n 
s h i f t s t o L i b e r t y . 

Inasmuch as c l a i m a n t d i d n o t f i l e a t i m e l y r e s p o n d e n t ' s b r i e f , no a t t o r n e y 
f e e s h a l l be awarded. See S h i r l e y M. Brown, 40 Van N a t t a 879 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 17, 1991 i s a f f i r m e d . 

June 26, 1992 C i t e as 44 Van N a t t a 1222 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
TERRY L. BALCOM, SR., Claimant 

WCB Case Nos. 91-06086 & 91-05009 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

R o d e r i c k P e t e r s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Hooton and Brazeau. 

C o n n e c t i c u t I n d e m n i t y (EBI) r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t : 
(1) d e n i e d i t s m o t i o n t o reopen t h e r e c o r d f o r a d m i s s i o n o f p o s t - h e a r i n g m e d i c a l 
r e p o r t s ; (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a c u r r e n t 
r i g h t s h o u l d e r c o n d i t i o n ; and (3) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s new i n j u r y o r new o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e same c o n d i t i o n . 
I n h i s b r i e f , c l a i m a n t r e q u e s t s a t t o r n e y f e e s f o r h i s s e r v i c e s on r e v i e w . On 
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r e v i e w , t h e i s s u e s a r e remand, r e s p o n s i b i l i t y and a t t o r n e y f e e s . We deny EBI's 
m o t i o n and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " e x c e p t f o r h i s " U l t i m a t e F i n d 
i n g s o f F a c t , " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t d i d n o t s u f f e r a r i g h t s h o u l d e r i n j u r y a t work a f t e r J a n u a r y 1, 
1991. 

C l a i m a n t ' s employment a f t e r January 1, 1991 was n o t t h e m a j or c o n t r i b u t i n g 
cause o f h i s c u r r e n t r i g h t s h o u l d e r c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
M o t i o n t o remand 

EBI r e q u e s t s r e o p e n i n g o f t h e r e c o r d , o r a l t e r n a t i v e l y , remand f o r c o n s i d 
e r a t i o n o f p o s t - h e a r i n g m e d i c a l r e p o r t s . We t r e a t t h e m o t i o n t o reopen t h e 
r e c o r d as a m o t i o n t o remand. Judy A. B r i t t o n . 37 Van N a t t a 1262 ( 1 9 8 5 ) . 

The m e d i c a l r e p o r t s i n q u e s t i o n a r e n o t a t t a c h e d and t h e r e a r e no c o p i e s 
i n t h e r e c o r d . However, EBI contends t h a t t h e y a r e m a t e r i a l e v i d e n c e o f f e r e d i n 
response t o Dr. N e i t l i n g ' s r e p o r t , (Ex. 3 3 ) , and t o c l a i m a n t ' s a l l e g e d change i n 
r e p o r t i n g r e g a r d i n g h i s symptoms. EBI argues t h a t t h e r e p o r t s were n o t a v a i l 
a b l e o r o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g , because i t was 
s u r p r i s e d by N e i t l i n g ' s o p i n i o n and c l a i m a n t ' s t e s t i m o n y . We d i s a g r e e . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . Remand i s a p p r o p r i a t e upon a showing o f good cause o r o t h e r com
p e l l i n g b a s i s . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) . To m e r i t 
remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y shown t h a t 
m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r 
i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) ; B e r n a r d L. Osborn, 37 Or 
App 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 ( 1 9 8 6 ) . 

Assuming t h a t EBI was s u r p r i s e d a t h e a r i n g by N e i t l i n g ' s r e p o r t and 
c l a i m a n t ' s t e s t i m o n y , i t s remedy was t o r e q u e s t postponement o r a c o n t i n u a n c e . 
See OAR 438-06-081; 438-06-091. Inasmuch as EBI made no such r e q u e s t , i t has 
n o t shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e 
t i m e o f h e a r i n g . T h e r e f o r e , t h e m o t i o n t o remand i s d e n i e d . 

R e s p o n s i b i l i t y 

We adopt t h e Referee's "Con c l u s i o n s o f Law and O p i n i o n , " w i t h t h e f o l l o w 
i n g m o d i f i c a t i o n and s u p p l e m e n t a t i o n . 

EBI argues t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s n o t t h e same as t h e 
i n j u r y - r e l a t e d c o n d i t i o n w h i c h i t accepted and t h a t r e s p o n s i b i l i t y f o r t h e 
c u r r e n t c o n d i t i o n must be as s i g n e d t o SAIF under t h e l a s t i n j u r i o u s e x posure 
r u l e . I n t h i s r e g a r d , EBI contends t h a t , because i t a c c e p t e d an i n j u r y - r e l a t e d 
c o n d i t i o n , and c l a i m a n t ' s c u r r e n t problems r e s u l t from an o c c u p a t i o n a l d i s e a s e , 
t h e c o n d i t i o n i s n o t " t h e same," f o r r e s p o n s i b i l i t y purposes. We d i s a g r e e . 

I t i s u n d i s p u t e d t h a t c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n i s compensable, 
based on u n c o n t r o v e r t e d e x p e r t evidence e s t a b l i s h i n g t h a t t h e August 1990 
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compensable i n j u r y and subsequent heavy work a c t i v i t i e s caused h i s p r e e x i s t i n g 
asymptomatic d e g e n e r a t i v e c o n d i t i o n t o become symptomatic and r e q u i r e t r e a t m e n t . 
Moreover, t h e r e i s no ev i d e n c e t h a t c l a i m a n t ' s c u r r e n t r i g h t s h o u l d e r c o n d i t i o n 
d i f f e r s m a t e r i a l l y f r o m h i s i n j u r y - r e l a t e d c o n d i t i o n , e x c e p t t h a t t h e c o n d i t i o n 
i s now p e r m a n e n t l y worsened. T h e r e f o r e , and r e g a r d l e s s o f EBI's a t t e m p t t o 
l i m i t . i t s a c c e p t a n c e , t h e c u r r e n t c l a i m i n v o l v e s t h e same c o n d i t i o n as d i d t h e 
August 1990 compensable i n j u r y . 1 

I n r e a c h i n g t h i s c o n c l u s i o n , we not e t h a t Dr. Mandiberg, t r e a t i n g p h y s i 
c i a n , r e p o r t e d t h a t c l a i m a n t ' s r i g h t s h o u l d e r p a i n " r e c u r r e d " on Ja n u a r y 24, 
1991 and t h a t c l a i m a n t had " r e a g g r a v a t e d " h i s d e g e n e r a t i v e a r t h r i t i s o f t h e AC 
j o i n t . (Ex 2 0 ) . L a t e r , Mandiberg r e c a l l e d t e l l i n g c l a i m a n t t o e x p e c t f u t u r e 
r i g h t s h o u l d e r problems i f he c o n t i n u e d w i t h h i s r e g u l a r employment. Mandiberg 
o p i n e d t h a t , i f t h e problems " r e c u r r e d by work, t h e n t h e p r o b l e m w o u l d be work-
r e l a t e d a g a i n . " (Ex. 2 3 ) . I n February 1991, he observed, " U n f o r t u n a t e l y , t h i s 
i s e x a c t l y what has happened." ( I d . ) I n a d d i t i o n , a l t h o u g h Dr. Mandiberg 
o p i n e d t h a t c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n had r e t u r n e d t o p r e i n j u r y s t a t u s 
on November 7, 1990 (Ex. 1 5 - 2 ) , he a l s o c o n c u r r e d w i t h Western M e d i c a l C o n s u l 
t a n t s ' November 13, 1990 d i a g n o s i s o f acute t r a u m a t i c s y n o v i t i s ( w o r k - r e l a t e d ) 
o f t h e r i g h t s h o u l d e r a c r o m i o c l a v i c u l a r j o i n t superimposed upon d e g e n e r a t i v e 
j o i n t d i s e a s e ( n o t w o r k - r e l a t e d ) . (See Exs. 16-3 & 1 8 ) . 

C o n s i d e r i n g Mandiberg's r e f e r e n c e s t o a " r e a g g r a v a t i o n " and " r e c u r r e n c e " 
o f p roblems a f t e r t h e November 1990 N o t i c e o f C l o s u r e , as w e l l as c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y t h a t h i s c u r r e n t symptoms a r e t h e same as h i s p r i o r symptoms, 
we c o n c l u d e t h a t t h e c u r r e n t c o n d i t i o n i s t h e same as t h e p r i o r compensable con
d i t i o n . C o n s e q u e n t l y , EBI remains r e s p o n s i b l e f o r m e d i c a l s e r v i c e s and d i s a b i l 
i t y r e l a t i n g t o t h a t c o n d i t i o n , " u n l e s s t h e worker s u s t a i n s a new compensable 
i n j u r y i n v o l v i n g t h e same c o n d i t i o n . " ORS 656.308(1). 

The R e f e r e e d e c i d e d t h a t r e s p o n s i b i l i t y does n o t s h i f t f r o m EBI t o SAIF, 
because c l a i m a n t ' s work exposure a f t e r January 1, 1991, when SAIF came on t h e 
r i s k , d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a p a t h o l o g i c a l w o r s e n i n g o f h i s under
l y i n g c o n d i t i o n . We agree t h a t r e s p o n s i b i l i t y does n o t s h i f t ; however, we o f f e r 
t h e f o l l o w i n g a n a l y s i s . 

ORS 656.308(1) p r o v i d e s : 

"When a wo r k e r s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e 
employer s h a l l r e main r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n u n l e s s 
t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con
d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r compensable 
m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same c o n d i t i o n s h a l l 
be p r o c e s s e d as a new i n j u r y c l a i m by t h e subsequent employer." 

We have i n t e r p r e t e d t h e s t a t u t e t o mean t h a t , i n cases i n w h i c h an 
a c c e p t e d i n j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y , i n v o l v i n g t h e same 
c o n d i t i o n , d u r i n g employment w i t h a l a t e r c a r r i e r , r e s p o n s i b i l i t y r e s t s w i t h t h e 
o r i g i n a l c a r r i e r u n l e s s t h e c l a i m a n t s u s t a i n s an a c t u a l , i n d e p e n d e n t compensable 

1 We a r e n o t s a y i n g t h a t t h e scope o f EBI's acceptance i n c l u d e d more t h a n a 
t e m p o r a r y w o r s e n i n g ; we a r e s a y i n g , however, t h a t EBI i s i n i t i a l l y r e s p o n s i b l e 
f o r t h e c u r r e n t c o n d i t i o n , because i t i s t h e same c o n d i t i o n w h i c h i s compensable 
as t o them. Cf. B o i s e Cascade Corp. v. Katzenbach, 104 Or App 732, 735 (1990) 
("Employer's acceptance o f t h e s t r a i n i s n o t an acceptance o f a c l a i m f o r 
a v a s c u l a r n e c r o s i s . " ) . 
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i n j u r y d u r i n g t h e subsequent work exposure. R i c a r d o Vasquez. 43 Van N a t t a 1678 
( 1 9 9 1 ) . Thus, i n t h i s case, EBI, as t h e l a s t i n s u r e r w i t h whom c l a i m a n t had a 
compensable r i g h t s h o u l d e r c l a i m , remains p r e s u m p t i v e l y r e s p o n s i b l e . I n o r d e r 
t o s h i f t r e s p o n s i b i l i t y , EBI has t h e burden o f e s t a b l i s h i n g t h a t c l a i m a n t sus
t a i n e d a new compensable i n j u r y o r new o c c u p a t i o n a l d i s e a s e i n v o l v i n g t h e same 
c o n d i t i o n w h i l e w o r k i n g under SAIF's coverage. ORS 65 6 . 3 0 8 ( 1 ) ; see Donald C. 
Moon, 43 Van N a t t a 2595, 2596 n . l (1991) (The s t a t u t e a p p l i e s t o o c c u p a t i o n a l 
d i s e a s e c l a i m s as w e l l as t o i n j u r y c l a i m s . ) ; Rodney H. Gabel, 43 Van N a t t a 
2662, 2664 (1991) (The l a s t i n s u r e r w i t h whom c l a i m a n t had a. compensable occupa
t i o n a l d i s e a s e c l a i m remains r e s p o n s i b l e u n l e s s i t e s t a b l i s h e s t h a t work a c t i v i 
t i e s w i t h t h e l a t e r i n s u r e r were t h e major c o n t r i b u t i n g cause o f an o c c u p a t i o n a l 
d i s e a s e i n v o l v i n g t h e same c o n d i t i o n ) . 

R e s o l u t i o n o f t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n . Conse
q u e n t l y , t h e c a u s a l impact o f t h e employment must be e s t a b l i s h e d by e x p e r t medi
c a l t e s t i m o n y . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) , Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105 (198 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . When 
t h e r e i s c o n f l i c t i n g m e d i c a l e v i d e n c e , we g e n e r a l l y d e f e r t o t h e o p i n i o n t h a t i s 
w e l l - r e a s o n e d and based upon an a c c u r a t e h i s t o r y . Somers v. SAIF, 77 Or App 259 
( 1 9 8 6 ) . 

I n t h e p r e s e n t c l a i m we d e f e r t o t h e o p i n i o n expressed by Dr. N e i t l i n g . 
F i r s t , we do n o t accep t Dr. Mandiberg's p r e s u m p t i o n t h a t c l a i m a n t ' s 20 y e a r s o f 
heavy l a b o r d i d n o t c o n t r i b u t e t o t h e c o n d i t i o n accepted by EBI, b u t t h a t one o r 
two weeks o f t h e same a c t i v i t y can, and d i d , p e r m a n e n t l y worsen i t . Second, Dr. 
N e i t l i n g has p r o v i d e d an e x p l a n a t i o n which f u l l y c o n s i d e r s a l l o f c l a i m a n t ' s em
plo y m e n t c o n t r i b u t i o n s , and c o n s i d e r s t h e s i g n i f i c a n c e o f h i s v a r y i n g sympto
m a t i c h i s t o r y . N e i t l i n g a l s o e x p l a i n e d t h a t c l a i m a n t ' s h i s t o r y o f symptoms i s 
c o n s i s t e n t w i t h t h e n a t u r a l h i s t o r y o f h i s d i s e a s e , r a t h e r t h a n any p a t h o l o g i c a l 
w o r s e n i n g a r i s i n g f r o m a subsequent employment exposure. (See Ex. 3 3 ) . Ac c o r d 
i n g l y , we c o n c l u d e t h a t EBI has n o t e s t a b l i s h e d t h a t c l a i m a n t s u f f e r e d a new i n 
j u r y o r o c c u p a t i o n a l d i s e a s e d u r i n g SAIF's coverage. T h e r e f o r e , r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s c o n t i n u i n g r i g h t s h o u l d e r c o n d i t i o n remains w i t h E BI. 

A t t o r n e y f e e 

C o m p e n s a b i l i t y was n o t l i t i g a t e d a t h e a r i n g . There i s no e v i d e n c e t h a t 
c l a i m a n t ' s compensation would have been reduced i f r e s p o n s i b i l i t y had s h i f t e d t o 
SAIF. Because t h e r e i s no evidence t h a t c l a i m a n t ' s compensation was a t r i s k , 
c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w . 
See ORS 6 5 6 . 3 8 2 ( 2 ) ; R i l e y E. L o t t , 43 Van N a t t a 209, 212 ( 1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 2, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
SANTIAGO A. CRUZ, Claimant 

WCB Case No. 91-02209 
ORDER ON REVIEW 

Welch, e t a l . . C l aimant A t t o r n e y s 
Steven R. C o t t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Brazeau, K i n s l e y and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e H o l t a n ' s 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r a back s t r a i n . 
I n h i s b r i e f , c l a i m a n t r e q u e s t s a p e n a l t y and a t t o r n e y f e e f o r SAIF's a l l e g e d l y 
u n r e a s o n a b l e f a i l u r e t o p r o v i d e d i s c o v e r y o f c l a i m a n t ' s s t a t e m e n t r e g a r d i n g h i s 
c l a i m u n t i l t h e c l o s e o f l a y t e s t i m o n y a t h e a r i n g . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

C o m p e n s a b i l i t y 

We a f f i r m and adopt t h e Referee's o r d e r c o n c e r n i n g t h e c o m p e n s a b i l i t y 
i s s u e , w i t h t h e f o l l o w i n g c o r r e c t i o n and s u p p l e m e n t a t i o n . The i n s u r e r ' s d e n i a l 
was d a t e d i n 1991 n o t 1990. 

We r e j e c t SAIF's argument t h a t c l a i m a n t d i d n o t e s t a b l i s h h i s back i n j u r y 
by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . See B r i a n S. Mode, 44 Van 
N a t t a 419 (1992) . 

P e n a l t y and A t t o r n e y Fee 

C o n t e n d i n g t h a t SAIF had no r e a s o n a b l e b a s i s f o r w i t h h o l d i n g h i s w r i t t e n 
s t a t e m e n t u n t i l t e s t i m o n y was completed, c l a i m a n t seeks t h e assessment o f a 
p e n a l t y o r r e l a t e d a t t o r n e y f e e . 

OAR 438-07-017 p r o v i d e s , i n r e l e v a n t p a r t : 

"Other documents r e a s o n a b l y b e l i e v e d r e l e v a n t and m a t e r i a l 
o n l y f o r purposes o f impeachment o f a w i t n e s s need n o t be d i s c l o s e d 
i n advance o f h e a r i n g and may be o f f e r e d and a d m i t t e d s o l e l y f o r i m 
peachment. Documents so o f f e r e d s h a l l n o t be c o n s i d e r e d by t h e r e f 
e r e e as s u b s t a n t i v e e v i d e n c e . Upon r e q u e s t , a l l such documents 
s h a l l be d i s c l o s e d p r i o r t o t h e c l o s e o f t h e h e a r i n g , whether o r n o t 
o f f e r e d , a t w h i c h t i m e t h e o t h e r p a r t y may o f f e r t h e documents as 
s u b s t a n t i v e e v i d e n c e . " 

Here, SAIF's c o u n s e l r e p r e s e n t e d t h a t t h e o n l y purpose o f c l a i m a n t ' s w r i t 
t e n s t a t e m e n t was f o r i t s use as impeachment ev i d e n c e . F o l l o w i n g c l a i m a n t ' s 
t e s t i m o n y , t h e w r i t t e n s t a t e m e n t was d i s c l o s e d by SAIF and, a t b o t h p a r t i e s ' r e 
q u e s t , a d m i t t e d i n t o e v i d e n c e s o l e l y f o r c o n s i d e r a t i o n c o n c e r n i n g t h e a l l e g e d 
d i s c o v e r y v i o l a t i o n and n o t f o r any s u b s t a n t i v e purposes r e g a r d i n g t h e compens
a b i l i t y i s s u e . 

I n l i g h t o f SAIF's c o u n s e l ' s r e p r e s e n t a t i o n , as w e l l as t h e f a c t t h a t t h e 
w r i t t e n s t a t e m e n t was n o t s u b s e q u e n t l y used f o r s u b s t a n t i v e p u r p o s e s , t h e r e c o r d 
e s t a b l i s h e s t h a t SAIF had a r e a s o n a b l e b e l i e f t h a t t h e w i t h h e l d s t a t e m e n t was 
r e l e v a n t and m a t e r i a l o n l y f o r impeachment purposes. C o n s e q u e n t l y , p e n a l t i e s 
and a t t o r n e y f e e s a r e n o t w a r r a n t e d . 

C l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t SAIF's r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c 
t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t 
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a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e 
c o m p e n s a b i l i t y i s s u e i s $800, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e 
(as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Refe r e e ' s o r d e r d a t e d J u l y 10, 1991 i s a f f i r m e d . For h i s s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $800, t o be 
p a i d by SAIF. 

Board Member Gunn d i s s e n t i n g i n p a r t . 

I agree t h a t c l a i m a n t has proved t h e c o m p e n s a b i l i t y o f h i s back i n j u r y 
c l a i m . However, because I a l s o b e l i e v e t h a t SAIF s h o u l d be assessed an a t t o r n e y 
f e e f o r i t s u n r e a s o n a b l e d e l a y i n d i s c l o s i n g c l a i m a n t ' s w r i t t e n s t a t e m e n t , I 
d i s s e n t . 

An i n s u r e r i s g e n e r a l l y r e q u i r e d t o f u r n i s h t h e c l a i m a n t c o p i e s o f a l l 
r e l e v a n t c l a i m s documents w i t h i n 15 days a f t e r m a i l i n g o f t h e h e a r i n g r e q u e s t o r 
a w r i t t e n demand f o r such documents. OAR 438-07-015(2). Other documents 
" r e a s o n a b l y b e l i e v e d r e l e v a n t and m a t e r i a l o n l y f o r purposes o f impeachment" o f 
a w i t n e s s need n o t be d i s c l o s e d i n advance o f h e a r i n g and may be o f f e r e d and ad
m i t t e d s o l e l y f o r impeachment. OAR 438-07-017. Upon r e q u e s t , such documents 
must be d i s c l o s e d p r i o r t o t h e c l o s e o f t h e h e a r i n g . I d . 

SAIF w a i t e d u n t i l t h e c l o s e o f t e s t i m o n y t o d i s c l o s e c l a i m a n t ' s w r i t t e n 
s t a t e m e n t . SAIF's c o u n s e l a s s e r t e d t h a t i t p r o p e r l y w i t h h e l d c l a i m a n t ' s s t a t e 
ment f o r use as impeachment ev i d e n c e . ( T r . 2 0 ) . I d i s a g r e e . 

As t h e m a j o r i t y o b s e r v e s , OAR 438-07-017 r e q u i r e s a r e a s o n a b l e b e l i e f t h a t 
t h e w i t h h e l d document i s r e l e v a n t and m a t e r i a l o n l y f o r impeachment p u r p o s e s . I 
f i n d no e v i d e n c e t o s u p p o r t a f i n d i n g t h a t SAIF had a r e a s o n a b l e b a s i s f o r be
l i e v i n g c l a i m a n t ' s w r i t t e n s t a t e m e n t would be used f o r impeachment purposes. I t 
appears t h a t SAIF w i t h h e l d t h e st a t e m e n t based on s p e c u l a t i o n t h a t c l a i m a n t 
m i g h t g i v e c o n t r a d i c t o r y t e s t i m o n y a t h e a r i n g . Such s p e c u l a t i o n , w i t h o u t a 
b a s i s i n t h e r e c o r d , does n o t j u s t i f y w i t h h o l d i n g a r e l e v a n t c l a i m document. 

I w o u l d c o n c l u d e t h a t t h e w i t h h o l d i n g o f t h i s s t a t e m e n t a f t e r i t s d i s c o v 
e r y had been p r o p e r l y r e q u e s t e d c o n s t i t u t e d an unreasonable " f i s h i n g e x p e d i 
t i o n , " as d e s c r i b e d above. SAIF's conduct f o r c e d c l a i m a n t t o d e v e l o p t h e r e c o r d 
w i t h t e s t i m o n y r e g a r d i n g i n f o r m a t i o n which was a l r e a d y a v a i l a b l e b u t was w i t h 
h e l d by SAIF u n t i l t h e c l o s e o f t e s t i m o n y . That p l a c e d an u n r e a s o n a b l e burden 
on c l a i m a n t t o p r o v e h i s compensable c l a i m and c o n s t i t u t e d an u n r e a s o n a b l e r e 
s i s t a n c e t o t h e payment o f compensation. A c c o r d i n g l y , I would assess an a t t o r 
ney f e e under ORS 65 6 . 3 8 2 ( 1 ) . See Charles E. Condon, 44 Van N a t t a 726 ( 1 9 9 2 ) ; 
N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 (1991). 
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I n t h e M a t t e r o f t h e Compensation o f 
EDWARD T. GWILLIM, Claimant 

WCB Case No. 91-02031 
ORDER ON REVIEW 

Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t : ( 1 ) f o u n d t h a t 
c l a i m a n t ' s c u r r e n t t r e a t m e n t i s " p a l l i a t i v e " ; and (2) g r a n t e d t h e s e l f - i n s u r e d 
e m ployer's m o t i o n t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r r e v i e w . On r e v i e w , t h e 
i s s u e i s j u r i s d i c t i o n . We v a c a t e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

I n A p r i l 1988, c l a i m a n t compensably i n j u r e d h i s back. A f t e r b e i n g 
d e c l a r e d m e d i c a l l y s t a t i o n a r y , c l a i m a n t r e c e i v e d c h i r o p r a c t i c t r e a t m e n t . On 
August 1, 1990, t h e employer r e f u s e d t o pay f o r t h e c h i r o p r a c t i c t r e a t m e n t s . 
C l a i m a n t r e q u e s t e d a h e a r i n g , a s s e r t i n g t h a t t h e c h i r o p r a c t i c m e d i c a l s e r v i c e s 
were compensable. Review o f t h e m e d i c a l t r e a t m e n t by t h e D i r e c t o r was n o t r e 
q u e s t e d n o r d i d c l a i m a n t ' s a t t e n d i n g p h y s i c i a n r e q u e s t a p p r o v a l f o r t h e c h i r o 
p r a c t i c t r e a t m e n t f r o m t h e employer o r t h e D i r e c t o r . 

CONCLUSIONS OF LAW AND OPINION 

ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) p r o v i d e s t h a t , f o r "medical t r e a t m e n t t h a t i s e x c e s s i v e , 
i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f t h e r u l e s r e g a r d i n g t h e p e r f o r 
mance o f m e d i c a l s e r v i c e s , " r e v i e w o f . t h e t r e a t m e n t by t h e D i r e c t o r may be 
soug h t . ORS 656.327(2) p r o v i d e s t h e procedure f o r r e v i e w by t h e D i r e c t o r . We 
have c o n s t r u e d t h e s e p r o v i s i o n s , i n c o n j u n c t i o n w i t h ORS 6 5 6 . 7 0 4 ( 3 ) , as p l a c i n g 
o r i g i n a l j u r i s d i c t i o n o f d i s p u t e s c o n c e r n i n g m e d i c a l t r e a t m e n t t h a t a l l e g e d l y i s 
" e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e 
per f o r m a n c e o f m e d i c a l s e r v i c e s " e x c l u s i v e l y w i t h t h e D i r e c t o r . See S t a n l e y 
Meyers, 43 Van N a t t a 2643, 2645 (1 9 9 1 ) . 

ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) p r o v i d e s : 

"* * * [ A ] f t e r t h e worker has become m e d i c a l l y s t a t i o n a r y , 
p a l l i a t i v e c a r e i s n o t compensable, [ e x c e p t i n c e r t a i n c i r c u m s t a n c e s 
n o t a p p l i c a b l e h e r e . ] * * * I f t h e worker's a t t e n d i n g p h y s i c i a n r e 
f e r r e d t o i n ORS 6 5 6 . 0 0 5 ( 1 2 ) ( b ) ( A ) b e l i e v e s t h a t p a l l i a t i v e c a r e 
w h i c h would o t h e r w i s e n o t be compensable under t h i s p a r a g r a p h i s 
a p p r o p r i a t e t o ena b l e t h e worker t o c o n t i n u e c u r r e n t employment, t h e 
a t t e n d i n g p h y s i c i a n must f i r s t r e q u e s t a p p r o v a l f r o m t h e i n s u r e r o r 
s e l f - i n s u r e d employer f o r such t r e a t m e n t . I f a p p r o v a l i s n o t 
g r a n t e d , t h e a t t e n d i n g p h y s i c i a n may r e q u e s t a p p r o v a l f r o m t h e 
d i r e c t o r f o r such t r e a t m e n t . * * *" 

We r e c e n t l y c o n s i d e r e d our j u r i s d i c t i o n t o c o n s i d e r whether o r n o t a 
c l a i m a n t ' s m e d i c a l t r e a t m e n t i s p a l l i a t i v e , t h e r e b y r e n d e r i n g such t r e a t m e n t s 
noncompensable under ORS 65 6 . 2 4 5 ( 1 ) ( b ) absent p r i o r a p p r o v a l f r o m t h e c a r r i e r o r 
D i r e c t o r . See Gladys M. Theodore, 44 Van N a t t a 905, 907-08 ( 1 9 9 2 ) . I n Theodore, 
we f o u n d t h a t , because t h e c h a r a c t e r i z a t i o n o f m e d i c a l t r e a t m e n t as p a l l i a t i v e 
o r c u r a t i v e g e n e r a l l y concerned t h e e f f e c t i v e n e s s and a p p r o p r i a t e n e s s o f such 
m e d i c a l t r e a t m e n t , o r i g i n a l j u r i s d i c t i o n o f such a d i s p u t e was w i t h t h e 
D i r e c t o r . I d . a t 908. 
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Here, t h e R e f e r e e fo u n d t h a t t h e c h i r o p r a c t i c t r e a t m e n t p r o v i d e d t o c l a i m 
a n t q u a l i f i e d as " p a l l i a t i v e " t r e a t m e n t . The Referee, however, f o u n d t h a t he 
was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r t h e c o m p e n s a b i l i t y o f t h e m e d i c a l t r e a t m e n t 
based on h i s f i n d i n g t h a t c l a i m a n t f a i l e d t o comply w i t h ORS 656.245 (1) (b) by 
f i r s t r e q u e s t i n g a p p r o v a l from t h e c a r r i e r o r D i r e c t o r . 

Based on o u r h o l d i n g i n Gladys M. Theodore, s u p r a , we c o n c l u d e t h a t , be
cause t h e d i s p u t e a t i s s u e here concerns whether o r n o t t h e c h i r o p r a c t i c t r e a t 
ment i s p a l l i a t i v e o r c u r a t i v e , o r i g i n a l j u r i s d i c t i o n o f t h e m a t t e r l i e s e x c l u 
s i v e l y w i t h t h e D i r e c t o r . The Referee t h e r e f o r e l a c k e d j u r i s d i c t i o n t o d e t e r 
mine t h a t t h e m e d i c a l t r e a t m e n t q u a l i f i e d as p a l l i a t i v e c a r e and we v a c a t e t h a t 
p o r t i o n o f h i s o r d e r . However, we a f f i r m t h e Referee's g r a n t o f t h e m o t i o n t o 
d i s m i s s on t h e ground p r o v i d e d by t h i s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 3, 1991 i s v a c a t e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r c o n c l u d i n g t h a t c h i r o p r a c t i c t r e a t 
ment c o n s t i t u t e d p a l l i a t i v e t r e a t m e n t i s v a c a t e d . We a f f i r m t h e R e f e r e e ' s g r a n t 
o f t h e employer's m o t i o n t o d i s m i s s on t h e ground t h a t we l a c k j u r i s d i c t i o n o f 
t h e m a t t e r . 

June 26, 1992 C i t e as 44 Van N a t t a 1229 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
OPHA D. RICHARDS, Claimant 

WCB Case No. 91-03244 
ORDER ON REVIEW 

Glenn M. Feest, Claimant A t t o r n e y 
J u l i e B o l t ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Brazeau and Hooton. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
Bethlahmy's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c o r o n a r y a r t e r y d i s 
ease. C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t d e c l i n e d t o assess a p e n a l t y f o r SAIF's a l l e g e d l y u n r e a s o n a b l e d e n i a l and 
f a i l u r e t o p r o v i d e d i s c o v e r y . On r e v i e w , t h e i s s u e s a r e t h e p r o c e d u r a l p r o p r i 
e t y o f t h e d e n i a l and p e n a l t i e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l S e r v i c e s 

The R e f e r e e f o u n d t h a t SAIF had accepted c l a i m a n t ' s h e a r t c o n d i t i o n , d i a g 
nosed as c o r o n a r y a r t e r y d i s e a s e , as p a r t o f h i s 1959 i n d u s t r i a l i n j u r y c l a i m . 
A c c o r d i n g l y , t h e R e f e r e e concl u d e d t h a t SAIF was bound by t h a t a c c eptance and 
c o u l d n o t i s s u e a "back-up" d e n i a l under t h e r u l e s e t f o r t h i n Bauman v. SAIF, 
295 Or 788 ( 1 9 8 3 ) . We agree. 

I n Bauman, an i n s u r e r s p e c i f i c a l l y accepted an i n j u r e d w o r k e r ' s c l a i m f o r 
a b u r s i t i s c o n d i t i o n and began making payments. When t h e w o r k e r sought t o r e 
open t h e c l a i m f o r a d d i t i o n a l m e d i c a l t r e a t m e n t , t h e i n s u r e r d e n i e d t h e compens
a b i l i t y o f t h e i n i t i a l i n j u r y . The c o u r t found t h e d e n i a l i m p r o p e r , r e a s o n i n g 
t h a t a l l o w i n g an i n s u r e r t o deny a p r e v i o u s l y accepted c l a i m w o u ld "encourage 
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degrees o f i n s t a b i l i t y i n t h e w o r k e r s ' compensation system t h a t we do n o t be
l i e v e t h e s t a t u t e c o n t e m p l a t e s . " 295 Or a t 793. Thus, i t h e l d t h a t i f an 
" i n s u r e r o f f i c i a l l y n o t i f i e s c l a i m a n t t h a t t h e c l a i m has been a c c e p t e d , t h e i n 
s u r e r may n o t , a f t e r t h a t 60 days 1 have e l a p s e d , deny t h e c o m p e n s a b i l i t y o f t h e 
c l a i m u n l e s s t h e r e i s a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l 
a c t i v i t y . " I d . a t 794. 

I n t h i s case, SAIF does n o t a l l e g e f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e 
g a l a c t i v i t y . I t argues t h a t t h e Bauman r u l e does n o t a p p l y , because t h e r e i s 
no e v i d e n c e i n t h e r e c o r d t h a t i t o f f i c i a l l y o r s p e c i f i c a l l y a c c e p t e d c l a i m a n t ' s 
c o r o n a r y a r t e r y d i s e a s e . I t r e l i e s on Johnson v. S p e c t r a P h y s i c s , 303 Or 49 
( 1 9 8 7 ) , i n w h i c h t h e Co u r t s t a t e d : 

"Bauman a p p l i e s o n l y t o a c l a i m ' s p e c i f i c a l l y ' o r ' o f f i c i a l l y ' 
a c c e p t e d by t h e i n s u r e r . ORS 656.2 62(6) r e q u i r e s t h a t t h e i n s u r e r 
o r s e l f - i n s u r e d employer f u r n i s h t h e c l a i m a n t w i t h ' [ w ] r i t t e n n o t i c e 
o f a cceptance o r d e n i a l o f t h e c l a i m * * * w i t h i n 60 days a f t e r t h e 
employer has n o t i c e o r knowledge o f t h e c l a i m . ' An i n s u r e r must 
a c c e p t a p a r t i c u l a r c l a i m i n w r i t i n g * * * b e f o r e Bauman a p p l i e s . " 
303 Or a t 55. ( C i t a t i o n s o m i t t e d . ) 

C o n t r a r y t o SAIF's a l l e g a t i o n s , we f i n d t h a t SAIF d i d f u r n i s h w r i t t e n no
t i c e t o c l a i m a n t i n d i c a t i n g t h a t i t had accepted r e s p o n s i b i l i t y f o r h i s h e a r t 
c o n d i t i o n . The r e c o r d r e v e a l s t h a t , i n J u l y 1982, c l a i m a n t n o t i f i e d SAIF t h a t 
h i s t r e a t i n g p h y s i c i a n , Dr. Lautenbach, had q u e s t i o n e d whether SAIF w o u l d pay 
f o r s e r v i c e s r e n d e r e d f o r c l a i m a n t ' s h e a r t c o n d i t i o n . I n response t o c l a i m a n t ' s 
c o n c e r n s , SAIF w r o t e Lautenbach on J u l y 16, 1982, s t a t i n g t h a t " [ t ] h e c o n d i t i o n s 
t h a t we c o v e r i n v o l v e [ c l a i m a n t ' s ] h e a r t and low back," and i n f o r m e d him t h a t 
payment f o r a March 22, 1982 o f f i c e v i s i t , i n which c l a i m a n t r e c e i v e d t r e a t m e n t 
f o r a n g i n a p e c t o r i s , " w i l l be f o r w a r d e d under s e p a r a t e c o v e r . " (Ex. 4 0 ) . 
C l e a r l y , t h a t l e t t e r i n d i c a t e s t h a t SAIF had accepted c o m p e n s a b i l i t y o f c l a i m 
a n t ' s c u r r e n t h e a r t c o n d i t i o n and, because a copy o f t h a t l e t t e r was s e n t t o 
c l a i m a n t , SAIF had n o t i f i e d c l a i m a n t o f t h a t acceptance. W h i l e t h a t a c c e ptance 
f a i l e d t o c o n t a i n a l l t h e i n f o r m a t i o n r e q u i r e d by ORS 6 5 6 . 2 6 2 ( 6 ) , we do n o t con
s i d e r t h a t d e f i c i e n c y , caused by SAIF's f a i l u r e t o comply w i t h i t s s t a t u t o r y 
o b l i g a t i o n s , s u f f i c i e n t t o p r e c l u d e a f i n d i n g t h a t SAIF had " o f f i c i a l l y " a c c e p t 
ed c l a i m a n t ' s h e a r t c o n d i t i o n under ORS 6 5 6 . 2 6 2 ( 2 ) . 2 

I n r e a c h i n g our d e c i s i o n , we a l s o r e c o g n i z e t h a t t h e acceptance l a c k e d 
s p e c i f i c i t y i n t h a t i t r e f e r r e d o n l y t o c l a i m a n t ' s h e a r t . As n o t e d by c l a i m a n t , 
however, t h e C o u r t has c l e a r l y s t a t e d t h a t an "acceptance need n o t meet any 
degree o f s p e c i f i c i t y . " G eorgia P a c i f i c v. Piwowar, 305 Or 494, 500 ( 1 9 8 8 ) . 
R a t h e r , t h e C o u r t c l a r i f i e d t h a t t h e scope o f an acceptance c o r r e s p o n d s t o t h e 
c o n d i t i o n s p e c i f i e d i n t h e acceptance n o t i c e . Moreover, i t a l s o h e l d t h a t t h e 
acceptance o f a c o n d i t i o n i n c l u d e s acceptance o f c o m p e n s a b i l i t y o f t h e d i s e a s e 
c a u s i n g t h a t c o n d i t i o n . Piwowar, supra, a t 501. I n t h i s case, t h e e v i d e n c e 
shows t h a t SAIF a c c e p t e d c l a i m a n t ' s u n d e r l y i n g h e a r t c o n d i t i o n , d i a g n o s e d as 
c o r o n a r y a r t e r y d i s e a s e , when i t e i t h e r accepted t h e h e a r t c o n d i t i o n as d i s 
cussed above o r a c c e p t e d c l a i m a n t ' s angina, a symptom o f c o r o n a r y a r t e r y 
d i s e a s e . 

1 ORS 656.262(6), as amended by the 1990 l e g i s l a t u r e , now r e q u i r e s t h a t w r i t t e n n o t i c e be gi v e n w i t h i n 
90 days a f t e r an employer has n o t i c e or knowledge of a claim. 

•2 We note t h a t , under the c o u r t ' s recent d e c i s i o n i n SAIF v. T u l l . 113 Or App 449 (1992), f u r n i s h i n g 
w r i t t e n n o t i c e t o a claimant i s not a le g a l p r e r e q u i s i t e f o r an acceptance t o occur under ORS 656.262(2). 
Rather, whether an acceptance occurs i s an issue of f a c t , t o be decided on a case by case b a s i s . Under t h a t 
s t a ndard, we would a l s o conclude t h a t , on t h i s record, SAIF had accepted compensability of c l a i m a n t ' s h e a r t 
c o n d i t i o n . 
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A f t e r o u r r e v i e w o f t h e r e c o r d , we agree w i t h t h e Referee's c o n c l u s i o n 
t h a t SAIF cannot deny c o m p e n s a b i l i t y o f c l a i m a n t ' s c o r o n a r y a r t e r y d i s e a s e , be
cause i t had p r e v i o u s l y accepted a c l a i m f o r t h a t c o n d i t i o n . 

P e n a l t i e s 

The : R e f e r e e c o n c l u d e d t h a t , a l t h o u g h SAIF c o u l d n o t deny c o m p e n s a b i l i t y o f 
c l a i m a n t ' s h e a r t c o n d i t i o n , i t s d e n i a l was n o t unr e a s o n a b l e and t h a t no p e n a l t y 
was w a r r a n t e d . We agree and adopt her c o n c l u s i o n s . Given t h e u n i q u e f a c t s and 
ex t e n d e d h i s t o r y o f t h i s case, we conclude t h a t SAIF had a l e g i t i m a t e d o ubt as 
t o i t s l i a b i l i t y . Brown v. Argonaut I n s u r a n c e Company, 93 Or App 588 ( 1 9 8 8 ) . 

The R e f e r e e a l s o d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r a p e n a l t y based on 
SAIF's f a i l u r e t o p r o v i d e d i s c o v e r y o f s e v e r a l c l a i m s - r e l a t e d documents. 
S p e c i f i c a l l y , she fou n d t h a t SAIF had f a i l e d t o p r o v i d e c l a i m a n t w i t h a copy o f 
t h e 1982 l e t t e r t o b o t h c l a i m a n t and h i s t r e a t i n g p h y s i c i a n , i n w h i c h SAIF 
acknowledged r e s p o n s i b i l i t y f o r c l a i m a n t ' s h e a r t c o n d i t i o n . She a l s o f o u n d t h e 
d i s c o v e r y v i o l a t i o n t o be unreasonable, as SAIF had g i v e n no e x p l a n a t i o n f o r i t s 
a c t i o n s . See L e s t e r v. Weyerhaeuser, 70 Or App 307 ( 1 9 8 4 ) . We agree and adopt 
t h o s e c o n c l u s i o n s . The Referee concluded, however, t h a t under E a s t m o r e l a n d 
H o s p i t a l v. Reeves, 94 Or App 698 (1 9 8 9 ) , no p e n a l t y c o u l d be assessed because 
m e d i c a l b e n e f i t s c o u l d n o t c o n s t i t u t e "amounts t h e n due" under ORS 65 6 . 2 6 2 ( 1 0 ) . 

Subsequent t o t h e Referee's o r d e r , we i s s u e d Kim S. J e f f r i e s , 44 Van N a t t a 
824 ( 1 9 9 2 ) , i n w h i c h we concluded t h a t m e d i c a l s e r v i c e s c o u l d n o t f o r m t h e b a s i s 
f o r a p e n a l t y f o r u n r e a s o n a b l e p r o c e s s i n g a r i s i n g p r i o r t o t h e d e t e r m i n a t i o n o f 
c o m p e n s a b i l i t y . Such a l i m i t a t i o n , however, i s n o t a p p l i c a b l e f o r purposes o f 
co m p u t i n g a p e n a l t y where a c l a i m i s f o r m e d i c a l s e r v i c e s f o r an a c c e p t e d c o n d i 
t i o n , as d i s t i n c t f r o m an i n i t i a l i n j u r y o r c o n d i t i o n . C l i n t o n F. S e a l s , J r . , 
42 Van N a t t a 268 ( 1 9 9 0 ) . Because t h e m e d i c a l b e n e f i t s w h i c h SAIF r e f u s e d t o pay 
i n t h i s case were and a r e r e l a t e d t o an accepted c o n d i t i o n , t h o s e b e n e f i t s a r e 
"compensation" under ORS 656.005(8), t h e amount o f whic h can be c o n s i d e r e d i n 
d e t e r m i n i n g a p e n a l t y . 

A c c o r d i n g l y , we concl u d e t h a t SAIF's f a i l u r e t o comply w i t h d i s c o v e r y r e 
q u i r e m e n t s c o n s t i t u t e d an unreasonable r e s i s t a n c e t o t h e payment o f compensation 
and j u s t i f i e s t h e assessment o f a p e n a l t y e q u a l t o 25 p e r c e n t o f a l l compensa
t i o n due, one h a l f o f w h i c h i s payable t o c l a i m a n t ' s a t t o r n e y i n l i e u o f an 
a t t o r n e y f e e . ORS 656.262(10). 

A t t o r n e y Fee on Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e p r o c e d u r a l p r o p r i e t y o f t h e d e n i a l i s $1,400, t o be p a i d by t h e SAIF Corpo
r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f and s t a t e 
ment o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . I n r e a c h i n g t h i s d e c i s i o n , we not e t h a t c l a i m a n t i s n o t e n t i t l e d t o 
an a d d i t i o n a l f e e f o r s e r v i c e s r e n d e r e d c o n c e r n i n g t h e p e n a l t y i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 14, 1991 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t r e f u s e d t o assess a p e n a l t y f o r 
SAIF's d i s c o v e r y v i o l a t i o n i s r e v e r s e d . For SAIF's un r e a s o n a b l e f a i l u r e t o 
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p r o v i d e d i s c o v e r y , c l a i m a n t i s awarded a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e 
compensation t h e n due as a r e s u l t o f t h e Referee's o r d e r , p a y a b l e by SAIF. One-
h a l f o f t h e p e n a l t y i s p a y a b l e t o c l a i m a n t ' s a t t o r n e y i n l i e u o f an a t t o r n e y 
f e e . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w 
c o n c e r n i n g t h e p r o p r i e t y o f SAIF's d e n i a l , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $1,400, t o be p a i d by SAIF. 

June 26, 1992 C i t e as 44 Van N a t t a 1232 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD D. ROBINSON, Claimant 

WCB Case No. 91-08084 
INTERIM ORDER (REMANDING) 

G a t t i , e t a l . , C l aimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t d i s m i s s e d 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g w i t h o u t p r e j u d i c e . C l a i m a n t moves t o s t r i k e t h e 
i n s u r e r ' s r e p l y b r i e f on t h e ground t h a t t h e i n s u r e r has r a i s e d i s s u e s n o t p r e 
v i o u s l y r a i s e d a t h e a r i n g o r i n i t s a p p e l l a n t ' s b r i e f . On r e v i e w , t h e i s s u e i s 
whet h e r c l a i m a n t ' s r e q u e s t f o r h e a r i n g s h o u l d have been d i s m i s s e d w i t h p r e j u 
d i c e . We remand. 

FINDINGS OF FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g on June 20, 1991. C o n t e n d i n g t h a t t h e i n 
s u r e r had f a i l e d t o pay i n t e r i m compensation from May 30, 1991 t o t h e t i m e o f 
t h e r e q u e s t f o r h e a r i n g , c l a i m a n t sought i n t e r i m compensation, p e n a l t i e s and 
a t t o r n e y f e e s . On September 13, 1991, c l a i m a n t f i l e d a s u p p l e m e n t a l r e q u e s t f o r 
h e a r i n g , a l l e g i n g e n t i t l e m e n t t o i n t e r i m compensation from May 28, 1991 t o t h e 
t i m e o f t h e r e q u e s t f o r h e a r i n g , and p e n a l t i e s and a t t o r n e y f e e s . 

On t h e d a t e s e t f o r h e a r i n g , September 23, 1991, n e i t h e r c l a i m a n t n or h i s 
c o u n s e l appeared a t h e a r i n g . The Referee i n f o r m e d t h e i n s u r e r ' s c o u n s e l t h a t 
c l a i m a n t had e a r l i e r phoned t o r e q u e s t w i t h d r a w a l o f h i s h e a r i n g r e q u e s t . 

Counsel f o r t h e i n s u r e r r e q u e s t e d t h a t t h e Referee d i s m i s s c l a i m a n t ' s r e 
qu e s t f o r h e a r i n g w i t h p r e j u d i c e . 

On October 16, 1991, t h e Referee d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
on t h e ground t h a t t h e r e q u e s t had been w i t h d r a w n . The Refer e e ' s o r d e r d i d n o t 
p r o v i d e whether t h e d i s m i s s a l was g r a n t e d w i t h o r w i t h o u t p r e j u d i c e . 

On Oct o b e r 3 1 , 1991, t h e i n s u r e r r e q u e s t e d Board r e v i e w o f t h e R e f e r e e ' s 
d i s m i s s a l o r d e r . 

On November 19, 1991, t h e Board d e n i e d c l a i m a n t ' s m o t i o n t o d i s m i s s t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w o f t h e Referee's o r d e r . 

CONCLUSIONS OF LAW AND OPINION 
M o t i o n t o s t r i k e 

As a p r e l i m i n a r y m a t t e r , we address c l a i m a n t ' s m o t i o n t o s t r i k e t h e i n 
s u r e r ' s r e p l y b r i e f . C l a i m a n t contends t h a t t h e i n s u r e r ' s r e p l y b r i e f c o n t a i n s 
f a c t u a l and l e g a l i s s u e s n o t p r e v i o u s l y r a i s e d e i t h e r a t h e a r i n g o r i n t h e i n 
s u r e r ' s a p p e l l a n t ' s b r i e f . 

We agree t h a t t h e i n s u r e r may n o t r a i s e i s s u e s n o t addressed a t h e a r i n g . 
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A c c o r d i n g l y , we c o n s i d e r t h e i n s u r e r ' s r e p l y b r i e f o n l y as i t p e r t a i n s t o mat
t e r s r a i s e d b e f o r e t h e Referee. T h e r e f o r e , i n our r e v i e w o f t h e case, we do n o t 
c o n s i d e r t h e e x t r a n e o u s comments o r m a t t e r s r a i s e d by t h e i n s u r e r ' s r e p l y b r i e f . 

O r der o f d i s m i s s a l 

On r e v i e w , t h e i n s u r e r contends t h a t t h e Referee abused h i s d i s c r e t i o n by 
d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t w i t h o u t p r e j u d i c e . Here, t h e R e f e r e e ' s 
o r d e r d i d n o t s t a t e whether t h e m a t t e r was d i s m i s s e d w i t h o r w i t h o u t p r e j u d i c e . 
However, we have p r e v i o u s l y h e l d t h a t , u n l e s s an o r d e r o f d i s m i s s a l s p e c i f i c a l l y 
s t a t e s t h a t t h e d i s m i s s a l i s w i t h p r e j u d i c e , t h e d i s m i s s a l o r d e r s h a l l be con
s i d e r e d t o have been e n t e r e d w i t h o u t p r e j u d i c e . Robert L. Murphy, 40 Van N a t t a 
442 ( 1 9 8 8 ) . A c c o r d i n g l y , we agree w i t h t h e i n s u r e r t h a t t h e R e f e r e e d i s m i s s e d 
t h e m a t t e r w i t h o u t p r e j u d i c e . 

The i n s u r e r argues t h a t t h e Referee abused h i s d i s c r e t i o n i n d i s m i s s i n g 
t h e r e q u e s t f o r h e a r i n g w i t h o u t p r e j u d i c e because t h e i n s u r e r appeared a t hear
i n g and argued f o r a d i s m i s s a l w i t h p r e j u d i c e . The i n s u r e r contends t h a t , 
because c l a i m a n t d i d n o t appear and argue t o t h e c o n t r a r y , t h e R e f e r e e s h o u l d 
have r u l e d i n t h e i n s u r e r ' s f a v o r . 

We have c o n c l u d e d t h a t t h e Referee has d i s c r e t i o n t o s e t t h e t e r m s and 
c o n d i t i o n s o f an o r d e r o f d i s m i s s a l as he o r she deems p r o p e r . J u l i e M a y f i e l d , 
42 Van N a t t a 871 ( 1 9 9 0 ) . I n M a y f i e l d , we concluded t h a t we w i l l n o t d i s t u r b t h e 
t e r m s and c o n d i t i o n s imposed by t h e Referee except upon a showing o f abuse o f 
d i s c r e t i o n . A d d i t i o n a l l y , i n Roger D. Estep, 43 Van N a t t a 196 ( 1 9 9 1 ) , we con
c l u d e d t h a t , where c l a i m a n t w i t h d r e w h i s r e q u e s t f o r h e a r i n g and t h e employer 
d i d n o t r a i s e , argue o r move f o r an o r d e r o f d i s m i s s a l w i t h p r e j u d i c e , t h e Ref
e r e e had d i s c r e t i o n t o d i s m i s s t h e r e q u e s t f o r h e a r i n g and t o s e t t h e t e r m s and 
c o n d i t i o n s o f t h e o r d e r . I n Estep, supra, we found no abuse o f d i s c r e t i o n by 
t h e R e f e r e e w i t h r e g a r d t o t h e o r d e r o f d i s m i s s a l w i t h o u t p r e j u d i c e . 

I n t h e p r e s e n t case, however, we agree w i t h t h e i n s u r e r t h a t E step i s d i s 
t i n g u i s h a b l e , as t h e i n s u r e r i n t h i s case appeared a t h e a r i n g and s p e c i f i c a l l y 
moved f o r an o r d e r o f d i s m i s s a l w i t h p r e j u d i c e . We n o t e , however, t h a t n e i t h e r 
t h e t r a n s c r i p t nor t h e o r d e r o f d i s m i s s a l p r o v i d e s any r e a s o n i n g r e g a r d i n g t h e 
R e f e r e e ' s d e c i s i o n t o i s s u e t h e o r d e r o f d i s m i s s a l w i t h o u t p r e j u d i c e . 

We have p r e v i o u s l y concluded t h a t , w i t h o u t a r e c o r d c o n t a i n i n g t h e Ref
e r e e ' s r e a s o n i n g on an i s s u e i n v o l v i n g an e x e r c i s e o f t h e R e f e r e e ' s d i s c r e t i o n , 
we a r e s u b s e q u e n t l y u n a b l e t o r e v i e w f o r an a l l e g e d abuse o f d i s c r e t i o n . James 
D. Brusseau I I , 43 Van N a t t a 541 ( 1 9 9 1 ) . I n t h e p r e s e n t case, we f i n d t h a t t h e 
r e c o r d c o n t a i n s no i n d i c a t i o n r e g a r d i n g t h e Referee's reason f o r d i s m i s s i n g t h e 
r e q u e s t f o r h e a r i n g w i t h o u t p r e j u d i c e . Under t h e c i r c u m s t a n c e s , we f i n d t h i s 
r e c o r d " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
6 5 6 . 2 9 5 ( 5 ) ; Brusseau, supra. Consequently, we remand t h i s m a t t e r t o t h e Referee 
t o d e t e r m i n e whether c l a i m a n t ' s h e a r i n g r e q u e s t s h a l l be d i s m i s s e d w i t h o r w i t h 
o u t p r e j u d i c e . The Referee s h a l l proceed i n any manner t h a t a c h i e v e s s u b s t a n 
t i a l j u s t i c e . 

We r e t a i n j u r i s d i c t i o n o v e r t h i s m a t t e r . A f t e r c o n d u c t i n g t h e aforemen
t i o n e d f u r t h e r p r o c e e d i n g s , a t r a n s c r i p t o f any f u r t h e r h e a r i n g , a l o n g w i t h any 
a d m i t t e d e x h i b i t s , s h a l l be f o r w a r d e d t o t h e Board. I n a d d i t i o n , R e f e r e e 
P e t e r s o n s h a l l p r o v i d e an i n t e r i m o r d e r on remand e x p l a i n i n g h i s reasons f o r 
i s s u i n g t h e d i s m i s s a l o r d e r e i t h e r w i t h o r w i t h o u t p r e j u d i c e . T h e r e a f t e r , a 
r e v i s e d b r i e f i n g s c h e d u l e s h a l l be implemented. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
HAROLD F. SCHULTZ, Claimant 
Own M o t i o n No. 92-0009M 

OWN MOTION ORDER ON RECONSIDERATION 
Malagon, e t a l . , C l a i m a n t A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our June 2, 1992 Order on Recon
s i d e r a t i o n t h a t d e c l i n e d t o a u t h o r i z e reimbursement f r o m t h e Reopened C l a i m Re
se r v e f o r t h e s e l f - i n s u r e d employer's v o l u n t a r y r e o p e n i n g . 

On August 13, 1991, we r e c e i v e d t h e s e l f - i n s u r e d employer's s u b m i s s i o n 
w h i c h i n d i c a t e d t h a t c l a i m a n t ' s c l a i m had been v o l u n t a r i l y reopened and r e 
q u e s t e d reimbursement f r o m t h e Reopened Claims Reserve. On March 22, 1992, we 
i s s u e d o u r Own M o t i o n Order i n t h i s m a t t e r which d e n i e d reimbursement on t h e 
b a s i s t h a t we l a c k e d e v i d e n c e o f a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s com
p e n s a b l e i n j u r y and h i s need f o r s u r g e r y . 

On A p r i l 22, 1992, we abated our March 22, 1992 o r d e r a t c l a i m a n t ' s r e 
q u e s t . T h e r e a f t e r , c l a i m a n t s u b m i t t e d evidence e s t a b l i s h i n g a c a u s a l r e l a t i o n 
s h i p between h i s compensable i n j u r y and need f o r s u r g e r y . On June 2, 1992, we 
i s s u e d o u r Order on R e c o n s i d e r a t i o n i n whic h we a g a i n d e c l i n e d t o g r a n t r e i m 
bursement. However, o u r r e c o n s i d e r a t i o n was based on t h e C o u r t o f Appeals d e c i 
s i o n i n SAIF v. Holmstrom, 113 Or App 242 (1 9 9 2 ) , w h i c h h e l d t h a t t h e Board does 
n o t have t h e a u t h o r i t y t o g r a n t o r deny reimbursement f r o m t h e Reopened Claims 
Reserve. On June 1 1 , 1992, c l a i m a n t a g a i n r e q u e s t e d r e c o n s i d e r a t i o n on t h e 
b a s i s t h a t t h e employer had t e r m i n a t e d t emporary d i s a b i l i t y b e n e f i t s as o f o u r 
March 22, 1992 o r d e r . 

A f t e r f u r t h e r c o n s i d e r a t i o n o f t h e m a t t e r we w i t h d r a w o u r June 2, 1992 
Order on R e c o n s i d e r a t i o n and i s s u e t h e f o l l o w i n g o r d e r . 

We f i n d t h a t c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome i s c a u s a l l y r e 
l a t e d t o h i s compensable s h o u l d e r , neck and low back i n j u r y . T h e r e f o r e , we con
c l u d e t h a t c l a i m a n t ' s F e b r u a r y 22, 1982 compensable i n j u r y has worsened r e q u i r 
i n g s u r g e r y and t h e r e o p e n i n g o f c l a i m a n t ' s c l a i m was a p p r o p r i a t e . We, t h e r e 
f o r e , have t h e a u t h o r i t y t o c o n f i r m and a u t h o r i z e t h e r e o p e n i n g o f c l a i m a n t ' s 
c l a i m f o r t e m p o r a r y d i s a b i l i t y compensation commencing t h e d a t e o f c l a i m a n t ' s 
s u r g e r y . See ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . When c l a i m a n t i s m e d i c a l l y s t a t i o n a r y , t h e 
employer s h a l l c l o s e t h e c l a i m p u r s u a n t t o OAR 438-12-055. 

C l a i m a n t ' s a t t o r n e y i s a l l o w e d an approved f e e i n t h e amount o f 25 p e r c e n t 
o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y compensation awarded under t h i s o r d e r , n o t 
t o exceed $1,050, p a y a b l e by t h e employer, d i r e c t l y t o c l a i m a n t ' s c o u n s e l . 

A l t h o u g h we have c o n f i r m e d and a u t h o r i z e d r e o p e n i n g o f c l a i m a n t ' s c l a i m 
f o r t h e payment o f t e m p o r a r y d i s a b i l i t y compensation, we do n o t have t h e a u t h o r 
i t y t o g r a n t t h e employer's r e q u e s t f o r reimbursement from t h e Reserve. SAIF v. 
Holmstrom, s u p r a . T h e r e f o r e , we are unable t o g r a n t t h e employer's r e q u e s t f o r 
r e i m b u r s e m e n t . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
VERNON D. FEA6INS, Claimant 

WCB Case No. 91-02412 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Jerome L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r w h i c h : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m ; and (2) 
g r a n t e d SAIF's m o t i o n t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g c o n c e r n i n g t h e 
m e d i c a l s e r v i c e s i s s u e . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , a g g r a v a t i o n 
and m e d i c a l s e r v i c e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f t h e l a s t two 
se n t e n c e s . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f C u r r e n t C o n d i t i o n 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n r e s u l t e d f r o m h i s p r e 
e x i s t i n g d e g e n e r a t i v e d i s e a s e r a t h e r t h a n t h e compensable i n j u r y . C o nsequently, 
t h e R e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h a compensable aggra
v a t i o n . We d i s a g r e e . 

An a g g r a v a t i o n has two components: c a u s a t i o n and w o r s e n i n g . See Thomas L. 
F i t z p a t r i c k , 44 Van N a t t a 877 (1992). Both must be e s t a b l i s h e d , u n l e s s one i s 
conceded. Here, b o t h elements a re c h a l l e n g e d . A c c o r d i n g l y , we f i r s t address 
w h e t h e r c l a i m a n t ' s c u r r e n t c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s compensable i n 
j u r y . I f so, t h e n we d e t e r m i n e whether c l a i m a n t ' s c o n d i t i o n i s worse. See 
F i t z p a t r i c k , s u p r a ; B e r t h a M. Gray, 44 Van N a t t a 810 ( 1 9 9 2 ) ; L a r e t a C. Creasev, 
43 Van N a t t a 1735 ( 1 9 9 1 ) . 

I n t h i s case, t h e m e d i c a l evidence shows t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n 
i s a r e s u l t o f a c o m b i n a t i o n o f h i s compensable low back i n j u r y and a p r e e x i s t 
i n g d e g e n e r a t i v e d i s c d i s e a s e . Because t h e i n j u r y combined w i t h a p r e e x i s t i n g 
d i s e a s e t o cause t h e need f o r t r e a t m e n t and d i s a b i l i t y , t h e a p p r o p r i a t e s t a t u t e 
f o r d e t e r m i n i n g c o m p e n s a b i l i t y o f t h e r e s u l t a n t c o n d i t i o n i s ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . See Creasev, supra. A c c o r d i n g l y , c l a i m a n t must p r o v e t h a t 
t h e compensable i n j u r y , r a t h e r t h a n t h e p r e e x i s t i n g c o n d i t i o n , i s t h e m a j o r 
c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r t r e a t m e n t . See LaDonna F. 
Burk, 44 Van N a t t a 781 ( 1 9 9 2 ) ; Bahman N. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . We 
c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d t h i s burden. 

The m e d i c a l e v i d e n c e i s i n agreement t h a t c l a i m a n t ' s d e g e n e r a t i v e d i s c 
d i s e a s e p r e e x i s t e d h i s September 1988 compensable i n j u r y b u t was asymptomatic 
p r i o r t o t h a t i n j u r y . I n A p r i l 1990, Dr. F a r r i s , c l a i m a n t ' s a t t e n d i n g p h y s i c i a n 
a t t h e t i m e o f h i s 1988 i n j u r y , n o t e d t h a t c l a i m a n t ' s c h r o n i c low back p a i n was 
superimposed upon d e g e n e r a t i v e d i s c d i s e a s e a t t h e L4-5 and L5-S1 l e v e l s . A f t e r 
Dr. F a r r i s moved h i s p r a c t i c e , c l a i m a n t ' s care was assumed by Dr. Manley. Dr. 
Manley d i a g n o s e d severe d e g e n e r a t i v e d i s c d i s e a s e a t L4-5 and L5-S1 and c h r o n i c 
low back s t r a i n . Dr. Manley o p i n e d t h a t c l a i m a n t ' s 1988 " i n j u r y i s , and c o n t i n 
ues t o be, t h e m a j or c o n t r i b u t i n g cause o f t h e w o r s e n i n g , a g g r a v a t i o n , and p r o 
g r e s s i o n o f t h e a r t h r i t i s o r , a t l e a s t h i s c o n t i n u e d heavy work i n c o m b i n a t i o n 
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w i t h t h e o r i g i n a l i n j u r y i s and c o n t i n u e s t o be t h e m a j or c o n t r i b u t i n g cause o f 
t h e w o r s e n i n g , a g g r a v a t i o n and p r o g r e s s i o n o f t h e a r t h r i t i s . " 

The o t h e r m e d i c a l o p i n i o n i n t h e r e c o r d i s t h a t o f Dr. G r i t z k a who p e r 
formed an i n d e p e n d e n t m e d i c a l exam. Dr. G r i t z k a t e s t i f i e d a t h i s d e p o s i t i o n 
t h a t t h e September 1988 i n j u r y caused t h e p r e e x i s t i n g d e g e n e r a t i v e a r t h r i t i s t o 
become sympt o m a t i c . G r i t z k a e x p l a i n e d t h a t c l a i m a n t ' s n a t u r a l b o d i l y d e f e n s e s 
o r compensatory mechanisms were i n balance w i t h t h e p r e e x i s t i n g c o n d i t i o n , b u t 
w i t h t h e f u r t h e r added i n s u l t o f t h e September 1988 i n j u r y t h e n a t u r a l p r o t e c 
t i v e r esponses were overwhelmed and t h e d i s e a s e became symptomatic. 

G r i t z k a f u r t h e r o p i n e d t h a t a l t h o u g h t h e i n j u r y o f September 14, 1988 i n i 
t i a t e d t h e p r o c e s s t h a t c l a i m a n t now e x p e r i e n c e s , t h e p h y s i c a l e f f e c t o f t h e 
1988 i n j u r y had l o n g s i n c e s u b s i d e d and t h e major c o n t r i b u t i n g cause f o r c l a i m 
a n t ' s c u r r e n t need f o r t r e a t m e n t i s t h e d e g e n e r a t i v e d i s c d i s e a s e a t L4-5 and 
L5-S1 and n o t t h e i n j u r y o f September 14, 1988. However, a t h i s d e p o s i t i o n , Dr. 
G r i t z k a c l a r i f i e d t h a t h i s o p i n i o n on t h e c a u s a t i o n o f c l a i m a n t ' s c u r r e n t c o n d i 
t i o n was based n o t on t h e p h y s i c a l e x a m i n a t i o n he p e r f o r m e d , b u t r a t h e r on c u r 
r e n t m e d i c a l knowledge and t h e o r i e s o f t h e c a u s a t i o n o f back p a i n . Dr. G r i t z k a 
t e s t i f i e d t h a t i t was i m p o s s i b l e t o d e t e r m i n e which o f c l a i m a n t ' s two c o n d i 
t i o n s , s p r a i n and d e g e n e r a t i v e d i s e a s e , was c a u s i n g c l a i m a n t ' s c u r r e n t back 
p a i n . 

We g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n u n l e s s 
t h e r e a r e p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 
814 ( 1 9 8 3 ) . Here, we f i n d no p e r s u a s i v e reasons n o t t o r e l y on Dr. Manley's 
o p i n i o n . Moreover, we do n o t f i n d t h e o p i n i o n s o f Manley and G r i t z k a t o be 
g r e a t l y i n c o n f l i c t . Both d o c t o r s agree t h a t t h e d e g e n e r a t i v e d i s e a s e was n o t 
caused by t h e 1988 i n j u r y . F u r t h e r , b o t h d o c t o r s a l s o agree t h a t t h e 1988 i n 
j u r y made t h e p r e e x i s t i n g c o n d i t i o n symptomatic f o r t h e f i r s t t i m e . G r i t z k a 
f e l t t h a t t h e September 1988 i n j u r y " t i p p e d t h e b a l a n c e " t o w a r d p a i n and d i s 
a b i l i t y . Manley f e l t t h a t t h e 1988 i n j u r y was t h e major c o n t r i b u t i n g cause o f 
t h e w o r s e n i n g and p r o g r e s s i o n o f c l a i m a n t ' s p r e e x i s t i n g d i s e a s e . F u r t h e r m o r e , 
n e i t h e r d o c t o r o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n had reached a p o i n t t o w h i c h i t 
w o u l d have n a t u r a l l y p r o g r e s s e d i n t h e absence o f t h e compensable i n j u r y . Con
s e q u e n t l y , based on t h e m e d i c a l evidence i n t h i s r e c o r d , we c o n c l u d e t h a t 
c l a i m a n t has e s t a b l i s h e d t h a t h i s compensable i n j u r y i s t h e m a j or c o n t r i b u t i n g 
cause o f h i s c u r r e n t c o n d i t i o n . 

I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o emphasize t h a t we a r e f i n d i n g 
c l a i m a n t ' s c u r r e n t r e s u l t a n t d i s a b i l i t y and m e d i c a l t r e a t m e n t compensable. T h i s 
i s n o t a d e t e r m i n a t i o n t h a t c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e d i s c d i s e a s e i s 
i t s e l f compensable. R a t h e r , i t i s a c o n c l u s i o n t h a t c l a i m a n t ' s c u r r e n t d i s a b i l 
i t y and need f o r t r e a t m e n t i s a t t r i b u t a b l e t o h i s symptoms f r o m t h e p r e e x i s t i n g 
d e g e n e r a t i v e d i s c d i s e a s e , t h e major cause o f which remains, a t t h i s t i m e , t h e 
compensable i n j u r y . ^ Because we have concluded t h a t c l a i m a n t ' s c u r r e n t c o n d i 
t i o n i s c a u s a l l y r e l a t e d t o h i s compensable i n j u r y , we proceed t o an a n a l y s i s o f 
w hether c l a i m a n t ' s compensable i n j u r y has worsened. 

1 Moreover, we n o t e p a r e n t h e t i c a l l y t h a t t h e m e d i c a l e v i d e n c e i n t h i s case 
s u g g e s t s t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n has been worsened by c l a i m a n t ' s 
heavy work. I n t h i s r e g a r d , Dr. Manley o p i n e d on March 18, 1991 t h a t c l a i m a n t ' s 
d e g e n e r a t i v e c o n d i t i o n was p r o g r e s s i n g much more r a p i d l y t h a n i t o t h e r w i s e w o u l d 
w i t h o u t c l a i m a n t ' s heavy work and t h a t c l a i m a n t ' s c o n t i n u e d heavy work had w o r s 
ened c l a i m a n t ' s a r t h r i t i s . T h i s evidence a r g u a b l y e s t a b l i s h e s c o m p e n s a b i l i t y o f 
t h e u n d e r l y i n g c o n d i t i o n as an o c c u p a t i o n a l d i s e a s e . However, t h i s case d i d n o t 
p r o c e e d on an o c c u p a t i o n a l d i s e a s e b a s i s , and hence, we do n o t d e c i d e i t on t h a t 
b a s i s . 
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A g g r a v a t i o n 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o f c o m p e n s a t i o n . ORS 656.273(1). To prove a worsened c o n d i t i o n , c l a i m a n t must 
show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i m i n 
i s h e d e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas. 41 
Van N a t t a 2272 ( 1 9 8 9 ) , r e v ' d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 
( 1 9 9 1 ) . F u r t h e r , t h e worsened c o n d i t i o n must be e s t a b l i s h e d by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

I n March 1991, Dr. Manley n o t e d t h a t c l a i m a n t was h a v i n g p r o g r e s s i v e p r o b 
lems w i t h h i s back and t h a t c l a i m a n t ' s heavy work had worsened c l a i m a n t ' s 
a r t h r i t i s c o n d i t i o n . When Dr. G r i t z k a examined him, c l a i m a n t had o b j e c t i v e 
f i n d i n g s o f f l a t t e n e d k y p h o s i s , f l a t t e n e d lumbar l o r d o s i s , t i g h t n e s s o f h i s 
upper back muscles and m i l d r e s t r i c t i o n o f m o t i o n i n h i s low back. We c o n c l u d e 
t h a t c l a i m a n t s u s t a i n e d a worsened c o n d i t i o n s u p p o r t e d by o b j e c t i v e f i n d i n g s . 

C l a i m a n t has a l s o demonstrated t h a t h i s worsened c o n d i t i o n r e s u l t e d i n 
d i m i n i s h e d e a r n i n g c a p a c i t y ; because o f t h e w o r s e n i n g o f h i s c o n d i t i o n , c l a i m a n t 
has m i ssed t i m e f r o m work and has been unable t o accept o v e r t i m e work t h a t he 
w o u l d have p e r f o r m e d p r i o r t o t h e worsening. Under t h e s e c i r c u m s t a n c e s , we con
c l u d e t h a t c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n . 

M e d i c a l S e r v i c e s 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e m e d i c a l s e r v i c e s 
i s s u e as s e t f o r t h i n t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The R e f e r e e c o n c l u d e d t h a t t h e m e d i c a l t r e a t m e n t was p a l l i a t i v e and 
g r a n t e d SAIF's m o t i o n t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g because he con
c l u d e d he was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r t h e i s s u e . We agree. 

Subsequent t o t h e Referee's o r d e r , we h e l d t h a t t h e H e a r i n g s D i v i s i o n does 
n o t have j u r i s d i c t i o n t o d e t e r m i n e i s s u e s r e g a r d i n g e n t i t l e m e n t t o p a l l i a t i v e 
c a r e . R o b e r t D. Cox, 43 Van N a t t a 2726 ( 1 9 9 1 ) ; George T. Cooper, 44 Van N a t t a 
493 ( 1 9 9 2 ) . We have f u r t h e r h e l d t h a t when a d i s p u t e concerns t h e c a u s a l r e l a 
t i o n s h i p o f t h e t r e a t m e n t t o t h e compensable i n j u r y , such d i s p u t e s a r e m a t t e r s 
c o n c e r n i n g a c l a i m o v e r w h i c h t h e Hearings D i v i s i o n has j u r i s d i c t i o n . M i c h a e l 
A. Jaguav. 44 Van N a t t a 173 ( 1 9 9 2 ) . However, t h i s case i n v o l v e s a d i s p u t e con
c e r n i n g w h e t h e r a w o r k e r ' s m e d i c a l t r e a t m e n t s a r e p a l l i a t i v e o r c u r a t i v e . Such 
a d i s p u t e g e n e r a l l y concerns t h e e f f e c t i v e n e s s and a p p r o p r i a t e n e s s o f t h e medi
c a l t r e a t m e n t a t i s s u e and, t h e r e f o r e , l i e s w i t h i n t h o s e m a t t e r s t h e l e g i s l a t u r e 
i n t e n d e d t o be r e s o l v e d by a p h y s i c i a n , r a t h e r t h a n a r e f e r e e . Gladys M. 
Theodore, 44 Van N a t t a 905 ( 1 9 9 2 ) . T h i s m a t t e r does n o t , t h e r e f o r e , p r e s e n t a 
m a t t e r c o n c e r n i n g a c l a i m o v e r which t h e Hearings D i v i s i o n has j u r i s d i c t i o n . 

A c c o r d i n g l y , t h e Referee d i d n o t e r r i n g r a n t i n g t h e m o t i o n t o d i s m i s s . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e 
a g g r a v a t i o n i s s u e . ORS 6 5 6 . 3 8 6 ( 1 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w 
c o n c e r n i n g t h e a g g r a v a t i o n i s s u e i s $3,500, t o be p a i d by t h e SAIF C o r p o r a t i o n . 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by a p p e l l a t e b r i e f s and t h e r e c o r d ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d September 17, 1991 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h u p h e l d t h e SAIF Cor
p o r a t i o n ' s "de f a c t o " d e n i a l o f an a g g r a v a t i o n c l a i m i s r e v e r s e d . SAIF's aggra
v a t i o n d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o . l a w . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . For s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s 
c o u n s e l i s awarded $3,500 t o be p a i d by SAIF. 

June 29, 1992 ; C i t e as 44 Van N a t t a 1238 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GLENDA D. KENNA, Claimant 
WCB Case No. 90-21878 

ORDER ON REVIEW 
A l l e n , e t a l . , C l aimant A t t o r n e y s 

J a c q u e l i n e A. Weber, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Brazeau's o r d e r w h i c h : 
(1) d e c l i n e d t o f i n d t h a t h er c e r v i c a l s t r a i n i n j u r y c l a i m had been p r e m a t u r e l y 
c l o s e d ; (2) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s c u r r e n t con
d i t i o n c l a i m and d e c l i n e d t o f i n d t h a t c l a i m a n t s u s t a i n e d an a g g r a v a t i o n o f her 
c e r v i c a l s p i n e ; (3) m o d i f i e d a D e t e r m i n a t i o n Order t o award c l a i m a n t 4 p e r c e n t 
(12.8 d e g r e e s ) unscheduled permanent p a r t i a l d i s a b i l i t y f o r t h e c e r v i c a l s p i n e 
whereas a p r i o r D e t e r m i n a t i o n Order awarded no permanent d i s a b i l i t y ; and (4) de
c l i n e d t o award s c h e d u l e d permanent d i s a b i l i t y f o r c l a i m a n t ' s c e r v i c a l s t r a i n 
c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e premature c l o s u r e , a g g r a v a t i o n , compens
a b i l i t y , and e x t e n t o f scheduled and unscheduled permanent d i s a b i l i t y . 

We - a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen
t a t i o n c o n c e r n i n g t h e unscheduled permanent d i s a b i l i t y i s s u e . 

The R e f e r e e m o d i f i e d t h e November 20, 1990 D e t e r m i n a t i o n Order w h i c h 
awarded t e m p o r a r y d i s a b i l i t y o n l y . The Referee found c l a i m a n t e n t i t l e d t o 4 
pe r c e n t . (12.8 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r t h e c e r v i c a l 
s p i n e . I n making t h i s d e t e r m i n a t i o n , t h e Referee r e l i e d on t h e range o f m o t i o n 
measurements t a k e n by Dr. Lyons, an independent m e d i c a l examiner. (Ex. 3 3 ) . We 
agree w i t h t h e Refer e e ' s c o n c l u s i o n , b u t o f f e r t h e f o l l o w i n g a n a l y s i s . 

Under a p p l i c a b l e law, d i s a b i l i t y i s r a t e d as o f t h e d a t e o f h e a r i n g , n o t 
t h e d a t e o f c l a i m c l o s u r e . Gettman v. SAIF. 289 Or 609 ( 1 9 8 0 ) . The amendments 
t o ORS 656.283(7) and 656. 2 9 5 ( 5 ) , w h i c h c r e a t e a d i f f e r e n t r a t i n g p r i n c i p l e , do 
n o t a p p l y because c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e J u l y 1, 1990. See 
Or Laws 1990, Ch. 2, Sec. 5 4 4 ( 3 ) ; Stephen A. Ro b e r t s , 43 Van N a t t a 1815 ( 1 9 9 1 ) . 

S e c t i o n 54(3) o f t h e 1990 A c t p r o v i d e s t h a t t h e amendments t o c e r t a i n 
s t a t u t e s a p p l y t o a l l c l a i m s w h i c h become m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 
1990. I n t h i s case, c l a i m a n t became m e d i c a l l y s t a t i o n a r y i n June 1990. How
e v e r , ORS 656.245 i s n o t one o f t h e s t a t u t e s i n c l u d e d i n s e c t i o n 5 4 ( 3 ) . A c c o r d 
i n g l y , amended ORS 656.245 a p p l i e s t o t h e p r e s e n t case. 

Amended ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) p r o v i d e s , i n p e r t i n e n t p a r t , t h a t " [ e j x c e p t 
as o t h e r w i s e p r o v i d e d i n t h i s c h a p t e r , o n l y t h e a t t e n d i n g p h y s i c i a n a t t h e t i m e 
o f c l a i m c l o s u r e may make f i n d i n g s r e g a r d i n g t h e w o r k e r s ' i m p a i r m e n t f o r t h e 
purpose o f e v a l u a t i n g t h e w o r k e r s ' d i s a b i l i t y . " Thus, t h e c l e a r language o f t h e 
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s t a t u t e as a p p l i e d t o t h e p r e s e n t case means t h a t , a l t h o u g h t h e d i s a b i l i t y i s 
r a t e d a t t h e t i m e o f h e a r i n g , t h e a t t e n d i n g p h y s i c i a n a t t h e t i m e o f c l a i m c l o 
s u r e p r o v i d e s t h e f i n d i n g s r e g a r d i n g t h e w o r k e r s ' i m p a i r m e n t . See Dennis E. 
Conner, 43 Van N a t t a 2799 ( 1 9 9 1 ) . 

Here, we f i n d t h a t Dr. Lawton as c l a i m a n t ' s a t t e n d i n g p h y s i c i a n a t t h e 
t i m e o f c l a i m c l o s u r e must make t h e f i n d i n g s r e g a r d i n g c l a i m a n t ' s i m p a i r m e n t . 
See A l e x J. Como, 44 Van N a t t a 221, 222-23 (1 9 9 2 ) . A l t h o u g h we n o t e t h a t Dr. 
Lyons' May 17, 1991 f i n d i n g s r e g a r d i n g c l a i m a n t ' s impairment a r e t h e more r e c e n t 
range o f m o t i o n measurements, Dr. Lawton d i d n o t concur w i t h , nor a dopt Dr. 
Lyons' f i n d i n g s . T h e r e f o r e , we r e l y upon t h e most r e c e n t range o f m o t i o n mea
surements t a k e n by Dr. Lawton. (Ex. 3 1 ) . On February 2 1 , 1991, Dr. Lawton r e 
p o r t e d t h a t : 

" E x a m i n a t i o n t o d a y demonstrated e x c e l l e n t f o r w a r d f l e x i o n and 
e x t e n s i o n i n her neck w i t h f l e x i o n o f 45 degrees and e x t e n s i o n 30 
degrees. She r o t a t e s t o t h e l e f t o f [ s i c ] 60 degrees b u t t o t h e 
r i g h t l i m i t e d t o 45 degrees. She has f u l l ROM i n her s h o u l d e r s w i t h 
good s t r e n g t h i n a b d u c t i o n a g a i n s t r e s i s t a n c e . Gross n e u r o l o g i c a l 
e x a m i n a t i o n i s normal on t h e r i g h t a s i d e from some h y p e r t h e s i a o v e r 
t h e d o r s a l r a d i a l aspect o f her hand." (Ex. 3 1 - 1 ) . 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y , we a p p l y t h e " s t a n d 
a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order. WCD Admin. Order 6-
1988. A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 1 p e r c e n t f o r 30 degrees 
r e t a i n e d o f c e r v i c a l e x t e n s i o n . Former OAR 436-35-360(3). C l a i m a n t i s e n t i t l e d 
t o a v a l u e o f 1 p e r c e n t f o r 60 degrees r e t a i n e d o f l e f t c e r v i c a l r o t a t i o n . 
Former OAR 436-35-360(5). Cl a i m a n t i s e n t i t l e d t o a v a l u e o f 2 p e r c e n t f o r 45 
degrees r e t a i n e d o f r i g h t c e r v i c a l r o t a t i o n . Former OAR 436-35-360(5). No 
v a l u e i s g i v e n f o r 45 degrees r e t a i n e d o f c e r v i c a l f o r w a r d f l e x i o n . Former OAR 
436-35-360(2) . 

C l a i m a n t ' s i m p a i r m e n t v a l u e s due t o l o s s o f m o t i o n i n t h e c e r v i c a l a r ea 
a r e added, n o t combined, f o r a t o t a l impairment v a l u e o f 4 p e r c e n t . Former OAR 
436-35-360(10). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 23, 1991 i s a f f i r m e d . 

June 29, 1992 C i t e as 44 Van N a t t a 1239 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HILARIO LUNA, Claimant 
WCB Case No. 91-00948 

ORDER ON REVIEW 
M i c h a e l B. Dye, Claimant A t t o r n e y 
D a v i d p. Home, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t f o u n d t h a t c l a i m 
a n t was n o t e n t i t l e d t o tem p o r a r y d i s a b i l i t y compensation f o r t h e p e r i o d commen
c i n g December 26, 1990. On r e v i e w , t h e i s s u e i s i n t e r i m compensation. We 
a f f i r m . 
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FINDINGS OF FACT 

The p a r t i e s s t i p u l a t e d t o t h e f a c t s as f o l l o w s : 

C l a i m a n t s u f f e r e d a compensable i n j u r y t o t h e head and neck on A p r i l 30, 
1990. The c l a i m was acc e p t e d and b e n e f i t s were p a i d . The c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order on December 18, 1990 w i t h an award o f t e m p o r a r y d i s a b i l i t y 
and 14 p e r c e n t u n scheduled permanent p a r t i a l d i s a b i l i t y . 

On December 26, 1990, t h e i n s u r e r r e c e i v e d a Form 829 d a t e d December 20, 
1990 f r o m Dr. B u t t l e r , a c h i r o p r a c t o r . The form i n d i c a t e d t h a t c l a i m a n t had 
been examined on December 11, 1990 and t h a t c l a i m a n t ' s c o n d i t i o n was w o r s e n i n g 
and t h a t he was n o t r e l e a s e d f o r work. The i n s u r e r d i d n o t commence payment o f 
t e m p o r a r y d i s a b i l i t y compensation a f t e r r e c e i p t o f t h e Form 829. 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, h i s c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i 
s i o n s t o t h e Workers' Compensation Law. See I d a M. Walker, 43 Van N a t t a 1402 
( 1 9 9 1 ) . 

C l a i m a n t argues t h a t he i s e n t i t l e d t o t i m e l o s s b e n e f i t s e f f e c t i v e Decem
be r 26, 1990, t h e d a t e t h e i n s u r e r r e c e i v e d Dr. B u t t l e r ' s 829 f o r m . The Re f e r e e 
f o u n d t h a t Dr. B u t t l e r d i d n o t q u a l i f y as c l a i m a n t ' s " a t t e n d i n g p h y s i c i a n " as 
d e f i n e d by ORS 656.005(12) and OAR 436-10-005. T h e r e f o r e , t h e R e f e r e e h e l d , 
p u r s u a n t t o ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) , Dr. B u t t l e r c o u l d n o t a u t h o r i z e t i m e l o s s . C l a i m 
a n t argues t h a t Dr. B u t t l e r had t h e a u t h o r i t y t o se r v e as an a t t e n d i n g p h y s i c i a n 
when he a u t h o r i z e d t h e t i m e l o s s because t h e a d m i n i s t r a t i v e r u l e w h i c h l i m i t s a 
c h i r o p r a c t o r ' s a u t h o r i t y t o se r v e as an a t t e n d i n g p h y s i c i a n t o t h e i n i t i a l c l a i m 
i s i n v a l i d . 

We agree w i t h t h e Referee t h a t c l a i m a n t has n o t e s t a b l i s h e d e n t i t l e m e n t t o 
t i m e l o s s b e n e f i t s . However, we do n o t address t h e q u e s t i o n o f whe t h e r a c h i r o 
p r a c t o r may a c t as an a t t e n d i n g p h y s i c i a n on a a g g r a v a t i o n c l a i m because, even 
i f Dr. B u t t l e r was a u t h o r i z e d t o serve as an a t t e n d i n g p h y s i c i a n a t t h e t i m e he 
s u b m i t t e d t h e 829 for m , t h a t form was i n s u f f i c i e n t t o t r i g g e r t h e i n s u r e r ' s d u t y 
t o pay i n t e r i m compensation. 

C l a i m a n t ' s c l a i m was c l o s e d on December 18, 1990. C l a i m a n t seeks tempo
r a r y d i s a b i l i t y b e n e f i t s f o r a p e r i o d t h e r e a f t e r commencing December 26, 1990. 
Because c l a i m a n t seeks t i m e l o s s b e n e f i t s f o r a p e r i o d commencing a f t e r c l o s u r e 
o f h i s c l a i m , h i s e n t i t l e m e n t t o such b e n e f i t s , i f any, must r e s u l t f r o m a c l a i m 
f o r a g g r a v a t i o n . See W i l l i a m E. H a m i l t o n , 41 Van N a t t a 2195 ( 1 9 8 9 ) . We n o t e 
t h a t c l a i m a n t argues t h a t t h e i n s u r e r ' s o b l i g a t i o n t o pay t i m e l o s s b e n e f i t s r e 
s u l t e d f r o m t h e i n s u r e r ' s r e c e i p t o f "medical v e r i f i c a t i o n o f c l a i m a n t ' s w ors
ened c o n d i t i o n and c o n s e q u e n t i a l i n a b i l i t y t o work." ( A p p e l l a n t ' s B r f . p. 8 ) . 
We i n t e r p r e t c l a i m a n t ' s c l a i m as one f o r i n t e r i m compensation on a c l a i m f o r 
a g g r a v a t i o n . 

I n t h i s r e g a r d , e n t i t l e m e n t t o i n t e r i m compensation on an a g g r a v a t i o n 
c l a i m depends on whether t h e r e was "a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e 
s u l t i n g f r o m a compensable w o r s e n i n g s u p p o r t e d by o b j e c t i v e f i n d i n g s . " ORS 
6 5 6 . 2 7 3 ( 6 ) . T h e r e f o r e , even i f Dr. B u t t l e r q u a l i f i e s as an a t t e n d i n g p h y s i c i a n 
who i s a b l e t o a u t h o r i z e t e m p o r a r y d i s a b i l i t y b e n e f i t s , c l a i m a n t must o t h e r w i s e 
e s t a b l i s h e n t i t l e m e n t t o such b e n e f i t s under ORS 656 . 2 7 3 ( 6 ) . I n D o r i s A. Pace,, 
43 Van N a t t a 2526 ( 1 9 9 1 ) , we c o n s t r u e d t h e language o f ORS 656.273(6) as r e q u i r 
i n g n o t i c e o r knowledge o f an i n a b i l i t y t o work as documented i n a m e d i c a l r e 
p o r t t h a t c o n s t i t u t e s p r i m a f a c i e evidence o f a compensable w o r s e n i n g . 
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Here, Dr. B u t t l e r ' s r e p o r t does n o t c o n s t i t u t e p r i m a f a c i e e v i d e n c e o f a 
compensable w o r s e n i n g . Dr. B u t t l e r ' s r e p o r t r e c i t e s t h a t c l a i m a n t i s u n a b l e t o 
work due t o a worsened c o n d i t i o n and c o n t a i n s a r e c i t a t i o n o f o b j e c t i v e f i n d 
i n g s . However, Dr. B u t t l e r ' s r e p o r t i n d i c a t e s t h a t c l a i m a n t ' s c o n d i t i o n wors
ened p r i o r t o c l a i m c l o s u r e , i . e . , as o f December 17, 1990, t h e d a t e o f t h e 
e x a m i n a t i o n . However, i n o r d e r t o e s t a b l i s h a pr i m a f a c i e compensable aggrava
t i o n , c l a i m a n t must show a worsened c o n d i t i o n s i n c e t h e l a s t arrangement o f com
p e n s a t i o n . ORS 656 . 2 7 3 ( 1 ) . Thus, by d e f i n i t i o n , c l a i m a n t may n o t e s t a b l i s h a 
compensable a g g r a v a t i o n p r i o r t o c l a i m c l o s u r e . Theodore W. L i n c i c u m , 40 Van 
N a t t a 1760 ( 1 9 8 8 ) , a f f ' d mem 100 Or App 100 (19 8 9 ) . Moreover, even i f Dr. 
B u t t l e r ' s December 20, 1990 r e p o r t c o u l d be i n t e r p r e t e d as a s s e r t i n g t h a t 
c l a i m a n t ' s c o n d i t i o n has worsened s i n c e t h e December 18, 1990 D e t e r m i n a t i o n 
O r d e r , t h e r e p o r t does n o t e s t a b l i s h a prima f a c i e case t h a t t h e worsened c e r v i 
c a l c o n d i t i o n i s more t h a n a waxing and waning o f symptoms c o n t e m p l a t e d by t h e 
l a s t award o f compensation ( t h e December 18, 1990 D e t e r m i n a t i o n O r d e r ) . See 
ORS 6 5 6 . 2 7 3 ( 8 ) ; James B. Palmer, 43 Van N a t t a 2803 ( 1 9 9 1 ) ; Theresa L. Loomis, 44 
Van N a t t a 231 ( 1 9 9 2 ) ; Tony M. Zuniga, 44 Van N a t t a 427 ( 1 9 9 2 ) . 

T h e r e f o r e , Dr. B u t t l e r ' s r e p o r t was n o t prima f a c i e e v i d e n c e o f a compens
a b l e w o r s e n i n g . Thus, assuming arguendo t h a t Dr. B u t t l e r was a u t h o r i z e d t o 
se r v e as an a t t e n d i n g p h y s i c i a n when he r e l e a s e d c l a i m a n t f r o m work, h i s r e p o r t 
i s i n s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t i s p r o c e d u r a l l y e n t i t l e d t o i n t e r i m 
c ompensation b e n e f i t s . We n o t e p a r e n t h e t i c a l l y t h a t o ur d e c i s i o n i s c o n f i n e d t o 
t h e q u e s t i o n o f c l a i m a n t ' s p r o c e d u r a l e n t i t l e m e n t t o a d d i t i o n a l t e m p o r a r y d i s 
a b i l i t y b e n e f i t s . We express no o p i n i o n on c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t 
t o b e n e f i t s i n t h e eve n t o f a r e o p e n i n g o f h i s c l a i m . Such e n t i t l e m e n t i s f i r s t 
d e t e r m i n e d a t t h e t i m e o f c l o s u r e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1991 i s a f f i r m e d . 

June 29, 1992 C i t e as 44 Van N a t t a 1241 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARIA SALCEDO-SERRANO, Claimant 

WCB Case No. 91-07889 
ORDER ON REVIEW 

Olson, e t a l . , C l aimant A t t o r n e y s 
K e v i n L. Mannix, P.C., Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myers' o r d e r w h i c h : (1) f o u n d a v a l i d 
n o t i c e o f d e n i a l ; and (2) f o u n d t h a t c l a i m a n t d i d n o t t i m e l y f i l e a r e q u e s t f o r 
h e a r i n g f r o m t h e d e n i a l . On r e v i e w , t h e i s s u e s a r e v a l i d i t y o f t h e d e n i a l and 
t i m e l y f i l i n g . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and p r o v i d e t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

On J a n u a r y 4, 1991, c l a i m a n t r e c e i v e d a l e t t e r f r o m t h e i n s u r e r s t a t i n g 
t h e f o l l o w i n g : 
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"[The i n s u r e r ] i s i n r e c e i p t o f your c l a i m f i l e d f o r a con
t u s e d r i g h t s m a l l f i n g e r you a l l e g e d o c c u r r e d w h i l e employed w i t h 
N o r t h w e s t Onion Company. 

" A f t e r r e v i e w o f t h e i n f o r m a t i o n r e c e i v e d t o d a t e , i t appears 
[ t h e i n s u r e r ] was n o t t h e i n s u r a n c e c a r r i e r f o r y o u r employer a t t h e 
t i m e o f i n j u r y . I t i s o ur recommendation t h a t you comp l e t e a new 
a c c i d e n t r e p o r t and submit i t t o your employer's i n s u r a n c e c a r r i e r 
a t t h e t i m e o f i n j u r y . 

" T h e r e f o r e , w i t h o u t w a i v i n g f u r t h e r i s s u e s o f c o m p e n s a b i l i t y 
and r e s p o n s i b i l i t y , t h i s f o r m a l d e n i a l i s hereby made. 

"[The i n s u r e r ] does n o t waive any remedy s h o u l d f r a u d o r mate
r i a l m i s r e p r e s e n t a t i o n be i n v o l v e d i n f i l i n g t h i s c l a i m . 

" I F YOU THINK THIS DENIAL IS NOT RIGHT, WITHIN 60 DAYS AFTER 
THE DATE OF THIS LETTER YOU MUST FILE A LETTER WITH THE WORKERS' 
COMPENSATION BOARD * * *. YOUR LETTER MUST STATE THAT YOU WANT A 
HEARING, YOUR ADDRESS AND THE DATE OF YOUR ACCIDENT I F YOU KNOW THE 
DATE. I F YOUR CLAIM QUALIFIES, YOU MAY RECEIVE AN EXPEDITED HEARING 
WITHIN 30 DAYS. * * * I F YOU DO NOT FILE A REQUEST WITHIN 60 DAYS, 
YOU WILL LOSE ANY RIGHT YOU MAY HAVE TO COMPENSATION UNLESS YOU CAN 
SHOW GOOD CAUSE FOR DELAY BEYOND 60 DAYS. AFTER 180 DAYS ALL YOUR 
RIGHTS WILL BE LOST. YOU MAY BE REPRESENTED BY AN ATTORENY OF YOUR 
CHOICE AT NO COST TO YOU FOR ATTORNEY FEES." 

Copies o f t h e l e t t e r a l s o were sent t o t h e Workers' Compensation D i v i s i o n and 
t h e employer. (Ex. 3 ) . 

CONCLUSIONS OF LAW AND OPINION 

V a l i d i t y o f n o t i c e o f d e n i a l 

ORS 656.262(8) p r o v i d e s t h a t , i f a c a r r i e r d e n i e s a c l a i m f o r compensa
t i o n , i t must g i v e " w r i t t e n n o t i c e o f such d e n i a l , s t a t i n g t h e r e a s o n f o r t h e 
d e n i a l , and i n f o r m i n g t h e w orker o f t h e E x p e d i t e d C l a i m S e r v i c e and o f h e a r i n g 
r i g h t s under ORS 6 5 6 . 2 8 3 [ . ] " The s t a t u t e a l s o r e q u i r e s t h a t a copy o f t h e 
n o t i c e o f d e n i a l be m a i l e d " t o t h e d i r e c t o r and t o t h e employer" and p r o v i d e s 
t h a t t h e "worker may r e q u e s t a h e a r i n g p u r s u a n t t o ORS 656.319." Former OAR 
436-60-140(4) f u r t h e r r e q u i r e s t h a t t h e n o t i c e o f d e n i a l "comply w i t h t h e r u l e s 
o f P r a c t i c e and Procedure f o r C o n t e s t e d Cases under t h e Workers' Compensation 
Law" and " s p e c i f y t h e f a c t u a l and l e g a l reasons f o r t h e d e n i a l . " F i n a l l y , OAR 
438-05-055 r e q u i r e s t h e n o t i c e o f d e n i a l t o c o n t a i n , i n p r o m i n e n t o r b o l d - f a c e 
t y p e , a n o t i c e such as t h e one c o n t a i n e d i n t h e i n s u r e r ' s l e t t e r . 

C l a i m a n t c h a l l e n g e s t h e Referee's f i n d i n g t h a t t h e i n s u r e r ' s l e t t e r con
s t i t u t e d a v a l i d n o t i c e o f d e n i a l . I n a t t a c k i n g t h e v a l i d i t y o f t h e l e t t e r as a 
n o t i c e o f d e n i a l , however, c l a i m a n t does n o t a s s e r t t h a t t h e l e t t e r does n o t 
comply w i t h s t a t u t o r y and a d m i n i s t r a t i v e r e q u i r e m e n t s . I n s t e a d , c l a i m a n t bases 
her c h a l l e n g e on her c o n t e n t i o n t h a t t h e l e t t e r "does n o t a c t u a l l y deny t h e com
p e n s a b i l i t y o f t h e i n j u r y " b u t o n l y d e n i e s t h a t t h e i n s u r e r was t h e c a r r i e r a t 
t h e t i m e o f i n j u r y . F u r t h e r , c l a i m a n t contends t h a t o n l y d e n i a l s o f "compensa
b i l i t y " a r e s u b j e c t t o t h e t i m e l i m i t a t i o n s i n ORS 65 6 . 3 1 9 ( 1 ) . 

We d i s a g r e e w i t h c l a i m a n t ' s p o s i t i o n . Under her c o n t e n t i o n , n o t i c e s o f 
d e n i a l w o u l d be e f f e c t i v e o n l y i f t h e y d e n i e d t h e c o m p e n s a b i l i t y o f a c l a i m . 
N e i t h e r t h e s t a t u t e s n or t h e a d m i n i s t r a t i v e r u l e s s u p p o r t such a t h e o r y . ORS 
656.262(8) speaks i n terms o f t h e c a r r i e r d e n y i n g "a c l a i m f o r c ompensation" and 
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r e q u i r i n g t h e c a r r i e r t o " s t a t e t h e reason f o r t h e d e n i a l . " Former OAR 436-60-
140(4) r e q u i r e s t h a t t h e n o t i c e " s p e c i f y t h e f a c t u a l and l e g a l reasons f o r t h e 
d e n i a l . " Based on t h i s language, we f i n d no b a s i s f o r c o n c l u d i n g t h a t v a l i d 
n o t i c e s o f d e n i a l a r e l i m i t e d t o de n y i n g c o m p e n s a b i l i t y . I n s t e a d , any n o t i c e 
t h a t d e n i e s "a c l a i m f o r compensation," whatever t h e re a s o n , and c o m p l i e s w i t h 
t h e s t a t u t o r y and a d m i n i s t r a t i v e r e q u i r e m e n t s f o r t h e n o t i c e ' s c o n t e n t s , c o n s t i 
t u t e s a v a l i d n o t i c e o f d e n i a l . Moreover, n e i t h e r ORS 65 6 . 3 1 9 ( 1 ) , n o r any cases 
i n t e r p r e t i n g t h a t s t a t u t e , d i s t i n g u i s h d e n i a l s o f c l a i m s f o r compensation based 
upon " c o m p e n s a b i l i t y " f r o m t h o s e based upon " r e s p o n s i b i l i t y . " 

I n t h i s case, t h e i n s u r e r ' s l e t t e r d e n i e d "a c l a i m f o r compensation" i n 
t h a t i t r e f u s e d t o pay compensation on t h e b a s i s t h a t i t was n o t t h e c a r r i e r 
d u r i n g i n j u r y . F u r t h e r m o r e , t h e l e t t e r ' s c o n t e n t s c o m p l i e s w i t h s t a t u t o r y and 
a d m i n i s t r a t i v e r e q u i r e m e n t s . We t h e r e f o r e agree w i t h t h e Referee t h a t t h e l e t 
t e r c o n s t i t u t e d a v a l i d n o t i c e o f d e n i a l , and t h a t her appeal o f t h a t d e n i a l was 
s u b j e c t t o t h e t i m e l i n e s s r e q u i r e m e n t s o f ORS 656.319(1). 

T i m e l i n e s s o f r e q u e s t f o r h e a r i n g from t h e d e n i a l 

C l a i m a n t n e x t a s s e r t s t h a t , i f t h e l e t t e r i s a v a l i d n o t i c e o f d e n i a l , her 
r e q u e s t f o r a h e a r i n g was t i m e l y . A l t h o u g h she concedes t h a t she d i d n o t comply 
w i t h ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) because her r e q u e s t was n o t w i t h i n 60 days o f b e i n g n o t i 
f i e d o f t h e d e n i a l , she a s s e r t s t h a t she co m p l i e d w i t h ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) i n t h a t 
h e r r e q u e s t was w i t h i n 180 days and she e s t a b l i s h e d good cause f o r her f a i l u r e 
t o f i l e t h e r e q u e s t w i t h i n 60 days. We agree w i t h t h e R e f e r e e t h a t c l a i m a n t d i d 
n o t p r o v e good cause and adopt t h a t p o r t i o n o f t h e o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 30, 1991 i s a f f i r m e d . 

June 29, 1992 C i t e as 44 Van N a t t a 1243 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIE A. SOWERS, Claimant 

WCB Case Nos. 91-01613, 91-00552 & 91-01612 
ORDER ON REVIEW 

Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 
Foss, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Q u i l l i n a n ' s o r d e r 
w h i c h : ( 1 ) u p h e l d G e o r g i a - P a c i f i c C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n 
j u r y " c l a i m f o r a r i g h t l e g and back c o n d i t i o n ; and (2) f o u n d t h a t c l a i m a n t had 
u n t i m e l y f i l e d h i s c l a i m a g a i n s t G e o r g i a - P a c i f i c . I n t h e a l t e r n a t i v e , c l a i m a n t 
a s s e r t s t h a t h i s worsened c o n d i t i o n i s t h e r e s u l t o f an o c c u p a t i o n a l d i s e a s e and 
r e s p o n s i b i l i t y r e s t s w i t h L i b e r t y Northwest on a "new i n j u r y " t h e o r y . On r e 
v i e w , t h e i s s u e s a r e t i m e l i n e s s , r e s p o n s i b i l i t y and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 
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CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

C i t i n g case law, p r i o r t o . t h e 1990 .amendments, t h e R e f e r e e f o u n d t h a t 
G e o r g i a P a c i f i c had n o t . e s t a b l i s h e d . t h a t c l a i m a n t ' s work a c t i v i t i e s w h i l e 
L i b e r t y N o r t h w e s t was on t h e t h e r i s k c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f 
c l a i m a n t ' s a c c e p t e d c o n d i t i o n . T h e r e f o r e , she conclud e d t h a t G e o r g i a P a c i f i c 
r e mained r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n under t h e a c c e p t e d Own 
M o t i o n " a g g r a v a t i o n " c l a i m . We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n , 
e x c e p t f o r h e r c i t a t i o n t o case law, and s u p p l e m e n t . h e r . r e a s o n i n g as f o l l o w s . 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1; 1990 and a h e a r i n g was 
convened a f t e r J u l y 1 , 1990, h i s c l a i m ds s u b j e c t ' t o t h e 1990 amendments t o t h e 
Workers'. Compensation law. See I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . We 
have h e l d t h a t under S e c t i o n 49 o f Senate B i l l 1197 ( e n a c t e d as ORS 656.308), a 
c a r r i e r t h a t i s r e s p o n s i b l e f o r a compensable i n j u r y remains r e s p o n s i b l e f o r 
c o n t i n u e d and i n c r e a s e d d i s a b i l i t y d u r i n g employment w i t h a l a t e r c a r r i e r , un
l e s s t h e c l a i m a n t s u s t a i n s a new i n j u r y o r o c c u p a t i o n a l d i s e a s e d u r i n g t h e sub
sequent employment. Donald C. Moon, 43 Van N a t t a 2595 ( 1 9 9 1 ) ; R i c a r d o Vasguez, 
43 V an.Natta 1678 ( 1 9 9 1 ) . Thus., h a v i n g accepted t h e 1981 low back i n j u r y c l a i m , 
G e o r g i a P a c i f i c remains r e s p o n s i b l e f o r any i n c r e a s e d d i s a b i l i t y u n l e s s i t i s 
due t o a new compensable i n j u r y o r o c c u p a t i o n a l d i s e a s e s u s t a i n e d w h i l e w o r k i n g 
f o r L i b e r t y N o r t h w e s t ' s i n s u r e d . ORS 65 6 . 0 0 5 ( 7 ) ( a ) and 656.802. 

For t h e reasons s t a t e d by t h e Referee, we f i n d t h a t t h e r e i s no p e r s u a s i v e 
e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t s u s t a i n e d a new i n j u r y o r o c c u p a t i o n a l d i s 
ease w h i l e employed a t L i b e r t y Northwest's i n s u r e d . T h e r e f o r e , r e s p o n s i b i l i t y 
r emains w i t h G e o r g i a P a c i f i c . 

A g g r a v a t i o n o r New I n j u r y a t Georgia P a c i f i c 

G e o r g i a P a c i f i c accepted c l a i m a n t ' s c l a i m as an a g g r a v a t i o n o f t h e 1981 
i n j u r y . C l a i m a n t argues t h a t h i s c l a i m s h o u l d have been a c c e p t e d as a new i n 
jury.- o c c u r r i n g on May 2, 1990. The Referee concl u d e d t h a t c l a i m a n t f a i l e d t o 
e s t a b l i s h , by a preponderance o f t h e e v i d e n c e , t h a t he s u f f e r e d a compensable 
i n j u r y on May 2, 1990, and hence, t h e c l a i m was p r o p e r l y , a c c e p t e d by G e o r g i a 
P a c i f i c as an " a g g r a v a t i o n " s u b j e c t t o t h e Board's Own M o t i o n a u t h o r i t y ( c l a i m 
a n t ' s a g g r a v a t i o n r i g h t s having: e x p i r e d ) . We adopt t h e R e f e r e e ' s r e a s o n i n g and 
c o n c l u s i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The o n l y m e d i c a l e v i d e n c e which, s u p p o r t s c l a i m a n t ' s argument t h a t a new 
i n j u r y o c c u r r e d on May 2, 1990 whic h was a m a t e r i a l c o n t r i b u t i n g cause o f h i s 
c u r r e n t c o n d i t i o n i s t h e o p i n i o n o f Dr. Whitney, c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 
The R e f e r e e f o u n d h i s o p i n i o n e q u i v o c a l and u n c e r t a i n on t h e p o i n t , and under
s t o o d him t o c o n c l u d e , f o r t h e most p a r t , t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n came 
on g r a d u a l l y and p r o g r e s s i v e l y , as opposed t o b e i n g t h e r e s u l t o f some i n c i d e n t 
f o l l o w e d by t h e o n s e t o f symptomology d u r i n g a d i s c r e t e p e r i o d o f t i m e . See 
V a l t i n s o n v. SAIF, 56 Or App 184 (1 9 8 2 ) . 

The R e f e r e e ' s d i f f i c u l t y w i t h Dr. Whitney's o p i n i o n s i s , d u e : t o t h e i r • i n 
c o n s i s t e n c i e s ; because o f w h i c h we ac c o r d them l i t t l e w e i g h t . .•: Steven v. B l u e 
Cross o f Oregon, 43 Van N a t t a . 127 .(-1991) . :Specif i e a l l y , Dr. Whitney. > f i r s t saw 
c l a i m a n t i n . October.1990 , ( i . e . 5 months a f t e r t h e a l l e g e d work , i n c i d e n t ) . •• He 
r e p o r t e d t h a t c l a i m a n t r e c o v e r e d i n 1986 from h i s 1981 back i n j u r y and was d o i n g 
w e l l " u n t i l 4 month ago when he n o t i c e d t h e slow o n s e t o f m i l d t i n g l i n g i n h i s 
r i g h t l e g . " (Ex. 5 6 ) . On December.6, 1990, c l a i m a n t t e l e p h o n e d Dr. Wh i t n e y t o 
d i s c u s s w h e t h e r h i s c o n d i t i o n was an a g g r a v a t i o n o r a new i n j u r y . (Ex. 60) . 
Dr. W h i t n e y ' s c h a r t n o t e r e f l e c t s t h a t he b e l i e v e d c l a i m a n t ' s. c o n d i t i o n - w a s a 
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"new i n j u r y on t o p o f t h e o l d i n j u r y . " (Ex. 5-22). I n F e b r u a r y 1990, Dr. 
W h i t n e y r e p o r t e d t h a t c l a i m a n t ' s symptoms had come on " p r o g r e s s i v e l y . " (Ex. 
7 1 ) . A t a d e p o s i t i o n , he o p i n e d t h a t c l a i m a n t ' s f l a r e up o f symptoms i n 1990 
r e p r e s e n t e d an a g g r a v a t i o n and a new i n j u r y . He f u r t h e r n o t e d t h a t : "Whether 
t h i s happened i n one i n c i d e n t o r over a p e r i o d o f i n c i d e n t s , I c a n ' t say f o r 
s u r e . " (Ex. 8 0 ) . 

We a l s o d i s t r u s t and d i s c o u n t Dr. Whitney's o p i n i o n s because t h e r e c o r d 
shows he l o s t h i s o b j e c t i v i t y and became an advocate. Mike S e p u l l , 42 Van N a t t a 
470, 472 ( 1 9 9 0 ) . S p e c i f i c a l l y , on October 29, 1990, he t o o k c l a i m a n t o f f work 
due t o h i s i n c r e a s e d symptoms. (Ex. 5 8 ) . On January 9, 1991, a t c l a i m a n t ' s r e 
q u e s t , he r e l e a s e d c l a i m a n t t o l i g h t d u t y work t o s u p p o r t c l a i m a n t ' s a p p l i c a t i o n 
f o r unemployment b e n e f i t s . (Ex. 64-2). Subsequently, he agreed t o change t h e 
d a t e o f c l a i m a n t ' s r e l e a s e f o r l i g h t d u t y t o December 10, 1990 t o f u r t h e r a s s i s t 
c l a i m a n t i n t h e p u r s u i t o f t h e unemployment compensation c l a i m . (Ex. 6 4 - 3 ) . On 
J a n u a r y 14, 1991, a g a i n a t c l a i m a n t ' s behest, he agreed t o r e s c i n d t h e l i g h t 
d u t y r e l e a s e because: " I t d i d n ' t work f o r unemployment r e a s o n s . " (Ex. 6 4 - 4 ) . 
I n h i s d e p o s i t i o n , he t e s t i f i e d t h a t c l a i m a n t ' s s t a t u s was m a n i p u l a t e d i n o r d e r 
f o r c l a i m a n t ' s t o g a i n some f i n a n c i a l ground. (Ex. 8 0 ) . He a l s o i n d i c a t e d t h a t 
c l a i m a n t ' s m e d i c a l r e c o r d was m a n i p u l a t e d " t o a c e r t a i n e x t e n t " due t o h i s 
b e l i e f t h a t t h e " i n s u r a n c e company [was] m a n i p u l a t i n g c l a i m a n t t o o . " ( I d ) . 

To p r o v e t h a t he s u s t a i n e d a new i n j u r y on May 2, 1990, c l a i m a n t a l s o r e 
l i e s on a n o t e he w r o t e t o h i m s e l f d a t e d May 2, 1990. The n o t e says t h a t he i n 
j u r e d h i m s e l f a t work on May 2, 1990 w h i l e r e s t a c k i n g a l o a d o f f a l l e n veneer. 
(Ex. 53A). C l a i m a n t t e s t i f i e d t h a t he found t h e n o t e ( w h i c h he had a l l e g e d l y 
m i s p l a c e d and f o r g o t t e n ) seven months a f t e r t h e a l l e g e d work i n j u r y . At h e a r 
i n g , t h e R e f e r e e d e c l i n e d t o g i v e any w e i g h t t o t h e n o t e because she q u e s t i o n e d 
i t s a u t h e n t i c i t y and t r u s t w o r t h i n e s s , s t a t i n g t h a t i t i s " j u s t t o o c o n v e n i e n t i n 
l i g h t o f t h e s u r r o u n d i n g c i r c u m s t a n c e s . " We agree. There i s c o n s i d e r a b l e e v i 
dence i n t h e r e c o r d t h a t c l a i m a n t ' s account o f t h e cause o f h i s p r o b l e m e v o l v e d 
o v e r t i m e as he came t o u n d e r s t a n d t h a t p r o o f o f a new i n j u r y ( r a t h e r t h a n an 
a g g r a v a t i o n ) w o u ld be more f i n a n c i a l l y r e w a r d i n g . For example, i n a November 8, 
1990 s t a t e m e n t t a k e n f r o m c l a i m a n t by a Georgia P a c i f i c r e p r e s e n t a t i v e , c l a i m a n t 
p o i n t e d l y d e n i e d t h e o c c u r r e n c e o f an i n j u r i o u s e v e n t . " I d i d n ' t h u r t m y s e l f 
one s i n g l e . . . b i t . D i d n o t h i n g . (pause) I t j u s t . . . s l o w l y s t a r t e d w i t h 
a t i n g l i n g i n my l e g s and, uh i t ' s j u s t . . . g o t t e n worse. I t g o t t o be p a i n 
t h a t ' d r u n f r o m h i p [ s i c ] c l e a r down t o my f e e t . " (Ex. 75-11). Sometime i n 
December 1990, c l a i m a n t d i s c u s s e d h i s c l a i m w i t h a M a r i a C a r r e r a , whom c l a i m a n t 
i n d i c a t e d was w i t h t h e " S t a t e Workers' Compensation." C l a i m a n t was asked 
w h e t h e r t h e c l a i m was "a new i n j u r y o r an o l d i n j u r y . " ( T r . 3 3 ) . Ms. C a r r e r a 
t h e n e x p l a i n e d t h a t he would r e c e i v e o n l y m e d i c a l b e n e f i t s f o r an " o l d i n j u r y " 
b u t f u l l b e n e f i t s f o r a "new i n j u r y . " ( T r . 33, 3 4 ) . C l a i m a n t s u b s e q u e n t l y i n 
q u i r e d o f Dr. Whitney r e g a r d i n g whether h i s problems were a t t r i b u t a b l e t o t h e 
1981 i n j u r y o r t o a new i n j u r y . ( T r . 3 3 ) . 

C l a i m a n t was examined by Dr. Woolpert on December 13, 1990. Dr. W o o l p e r t 
n o t e d t h a t , i n t h e h i s t o r y g i v e n him by c l a i m a n t , c l a i m a n t r e c a l l e d t h e o n s e t o f 
symptoms i n May 1990, b u t d i d n o t f e e l a t t h a t t i m e t h a t t h e r e was any s p e c i f i c 
cause. (Ex. 6 2 - 2 ) . I t was n o t u n t i l l a t e r when c l a i m a n t went t h r o u g h h i s p e r 
s o n a l n o t e s t h a t he r e t r o s p e c t i v e l y a s s o c i a t e d t h e o n s e t o f symptoms w i t h p i c k 
i n g up a l o a d o f veneer. ( I d ) . On December 17, 1990, c l a i m a n t f i l l e d o u t an 
801 f o r m c l a i m i n g t h a t he i n j u r e d h i m s e l f on May 2, 1990 w h i l e r e s t a c k i n g a l o a d 
o f v e n e e r . (Ex. 6 1 ) . I n a l e t t e r t o c l a i m a n t ' s a t t o r n e y d a t e d march 7, 1991, 
Dr. W h i t n e y s a i d t h a t " u n f o r t u n a t e l y , t h e r e i s no way I can e v a l u a t e t h e d a t e o f 
t h e i n j u r y . " The l e t t e r a l s o s t a t e s t h a t when " I saw him i n October o f 1990, he 
d a t e d t h e o n s e t o f p a i n a p p r o x i m a t e l y 4 months p r i o r t o my s e e i n g him," b u t 
" [ t ] o my r e c o l l e c t i o n , he d i d n o t know o f a p a r t i c u l a r i n c i d e n t w h i c h was asso
c i a t e d w i t h t h e i n c r e a s e i n symptoms a t t h a t t i m e . " (Ex. 73D). 
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I n s h o r t , t h e r e c o r d gave t h e Referee ample reason t o d i s t r u s t (as do we) 
t h e n o t e and c l a i m a n t ' s t e s t i m o n y about t h e a l l e g e d work i n c i d e n t on May 2, 
1990. We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n . 

T i m e l i n e s s 

The R e f e r e e f o u n d t h a t t h e employer d i d n o t have n o t i c e o f t h e c l a i m e d i n 
j u r i o u s i n c i d e n t o f May 2, 1990 u n t i l December 17, 1990, and c o n s e q u e n t l y , she 
co n c l u d e d t h a t c l a i m a n t ' s i n j u r y c l a i m was not t i m e l y f i l e d . We adopt t h e Ref
e r e e ' s r e a s o n i n g and c o n c l u s i o n t h a t t h e employer d i d n o t have n o t i c e o f t h e 
c l a i m u n t i l December 17, 1990. However, we must d i s a g r e e w i t h t h e u l t i m a t e con
c l u s i o n t h a t t h e c l a i m was t i m e b a r r e d . 

A c l a i m a n t i s r e q u i r e d t o g i v e t h e employer w r i t t e n n o t i c e o f t h e c l a i m 
w i t h i n 30 days o f t h e i n j u r y . ORS 656.265(1) and ( 2 ) . F a i l u r e t o g i v e n o t i c e 
o f t h e c l a i m w i t h i n t h i s p e r i o d b a r s a c l a i m u n l e s s , i n r e l e v a n t p a r t , t h e em
p l o y e r was n o t p r e j u d i c e d by t h e f a i l u r e t o p r o v i d e n o t i c e . 

Here, t h e employer a s s e r t s t h a t i t was p r e j u d i c e d because t h e p l a n t was 
c l o s e d i n t h e i n t e r i m and " r e c o r d s and p e r s o n n e l were a p p a r e n t l y no l o n g e r on 
t h e l o c a t i o n . " (Resp. B r f . a t 8 ) . However, an employer must show n o t s i m p l y 
t h e p o s s i b i l i t y o f p r e j u d i c e , b u t a c t u a l p r e j u d i c e . Aetna C a s u a l t y Co. v. 
Kupetz, 106 Or App 670 ( 1 9 9 1 ) . Here, Georgia P a c i f i c has n o t c a r r i e d t h i s 
d i f f i c u l t b u r d en o f p r o o f . 

I n any e v e n t , c l a i m a n t has not c a r r i e d h i s burden t o pr o v e t h a t an i n j u r y 
o c c u r r e d on May 2, 1990 whic h i s a m a t e r i a l c o n t r i b u t i n g case o f h i s c u r r e n t 
c o n d i t i o n . T h e r e f o r e , t h e Referee's o r d e r w i l l be a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 5, 1991 i s a f f i r m e d . 

June 29, 1992 C i t e as 44 Van N a t t a 1246 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD S. WADE, Claimant 
WCB Case No. 91-00005 

ORDER ON REVIEW 
Malagon, e t a l . , C l a i m a n t A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
L i v e s l e y ' s o r d e r t h a t : (1) foun d i t s i n v e s t i g a t o r ' s n o t e s o f two c o - w o r k e r s ' 
s t a t e m e n t s a d m i s s i b l e ; (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s low back i n j u r y 
c l a i m ; and (3) assessed a p e n a l t y and a t t o r n e y f e e under ORS 6 5 6 . 2 6 2 ( 1 0 ) . SAIF 
a l s o o b j e c t s t o t h e Referee's p o s t - h e a r i n g r u l i n g t h a t c l a i m a n t was e n t i t l e d t o 
d i s c o v e r y o f i t s i n v e s t i g a t o r ' s n o t e s . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e o r d e r d e c l i n i n g t o award a p e n a l t y - r e l a t e d a t t o r n e y f e e under ORS 
65 6 . 3 8 2 ( 1 ) . On r e v i e w , t h e i s s u e s a r e d i s c o v e r y , e v i d e n c e , c o m p e n s a b i l i t y , and 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

I n November 1990, c l a i m a n t worked f o r Skookum R e f o r e s t a t i o n , an Oregon 
c o r p o r a t i o n t h a t " s l a s h burned" and "mopped up" t r a c t s o f l a n d t h a t had been 
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l o g g e d ; t h e work s i t e a t t h a t t i m e was l o c a t e d i n C a l i f o r n i a . I n t h e a f t e r n o o n 
o f November 18, 1990, c l a i m a n t was " h o l d i n g t h e l i n e " on a s t e e p g r a d e o f l a n d 
by e n s u r i n g t h a t s p a r k s o r h o t ash d i d n o t c r o s s t h e f i r e l i n e . C l a i m a n t jumped 
up on a stump and f e l l i n t o a h o l e . The stump r o l l e d o n t o h i s back and t h e n a 
l o g r o l l e d o v e r t h e stump. Claimant was he l p e d t o h i s f e e t by two co-workers 
and, w i t h t h e i r a s s i s t a n c e , he walked t o t h e f i r e l i n e and r e s t e d f o r a p e r i o d 
o f t i m e . A t h e a r i n g , c l a i m a n t i d e n t i f i e d t h o s e w o r k e r s as Mike Regar and 
C h a r l e s Lucas. For reasons n o t r e l a t e d t o t h e a c c i d e n t , c l a i m a n t r e t u r n e d t o 
Oregon t h e n e x t day. S h o r t l y a f t e r t h e a c c i d e n t , c l a i m a n t sought m e d i c a l t r e a t 
ment and was diag n o s e d w i t h an ac u t e lumbar s t r a i n . 

On J a n u a r y 16, 1992, SAIF d e n i e d t h e c l a i m . A f t e r t h e d e n i a l , a SAIF i n 
v e s t i g a t o r c o n t a c t e d Regar and Lucas and o b t a i n e d s t a t e m e n t s f r o m them, summa
r i z i n g t h e i r comments i n n o t e s . Regar c o u l d n o t r e c a l l any a c c i d e n t i n v o l v i n g 
c l a i m a n t b u t d i d r e c a l l t h a t he complained o f back p a i n due t o work d u t i e s . 
Lucas r e c a l l e d t h a t a worker had jumped on a stump and f e l l when i t b r o k e l o o s e . 
Lucas i d e n t i f i e d t h a t w orker as " J e r r y " and s t a t e d t h a t he c o n t i n u e d w o r k i n g f o r 
t h e r e m a i n d e r o f t h e day f o l l o w i n g t h e a c c i d e n t . SAIF d i d n o t d i s c l o s e t h e 
n o t e s o f t h e s t a t e m e n t s t o c l a i m a n t . N e i t h e r Regar o r Lucas t e s t i f i e d a t 
h e a r i n g . 

As a r e s u l t o f t h e i n v e s t i g a t o r ' s t e s t i m o n y a t h e a r i n g , c l a i m a n t d i s c o v 
e r e d t h e n o t e s and moved f o r t h e i r d i s c l o s u r e . I n i t i a l l y , t h e Re f e r e e d e n i e d 
t h e m o t i o n . F o l l o w i n g t h e h e a r i n g , however, t h e Referee s e t a s i d e t h e r u l i n g 
and o r d e r e d SAIF t o d i s c l o s e t h e notes t o c l a i m a n t . F o l l o w i n g SAIF's co m p l i a n c e 
w i t h t h a t r u l i n g , c l a i m a n t ' s m o t i o n t o admit t h e notes i n t o e v i d e n c e was 
g r a n t e d . 

CONCLUSIONS OF LAW AND OPINION 

D i s c o v e r y 

SAIF contends t h a t t h e Referee i m p r o p e r l y s e t a s i d e h i s r u l i n g t h a t c l a i m 
a n t was n o t e n t i t l e d t o d i s c o v e r y o f t h e n o t e s . SAIF s p e c i f i c a l l y a s s e r t s t h a t 
d i s c o v e r y o f such documents i s n o t w a r r a n t e d under f o r m e r OAR 438-07-015 o r t h e 
Oregon Rules o f C i v i l Procedure and t h a t t h e documents a r e p r i v i l e g e d as a t t o r 
ney "work p r o d u c t . " We d i s a g r e e . 

The a p p l i c a b l e p o r t i o n s o f former OAR 438-07-015 p r o v i d e : 

" ( 2 ) Documents p e r t a i n i n g t o c l a i m s a r e o b t a i n e d by m a i l i n g a 
copy o f t h e Request f o r H e a r i n g o r a w r i t t e n demand * * * t o t h e i n 
s u r e r o r s e l f - i n s u r e d employer. W i t h i n f i f t e e n (15) days o f s a i d 
m a i l i n g , t h e i n s u r e r o r s e l f - i n s u r e d employer s h a l l f u r n i s h t h e 
c l a i m a n t and o t h e r i n s u r e r s , w i t h o u t c o s t , o r i g i n a l s o r l e g i b l e 
c o p i e s o f a l l m e d i c a l and v o c a t i o n a l r e p o r t s , r e c o r d s o f compensa
t i o n p a i d , and a l l o t h e r documents p e r t a i n i n g t o t h e c l a i m ( s ) . * * * 

• • * * * * * 

" ( 4 ) Documents a c q u i r e d a f t e r t h e i n i t i a l exchanges s h a l l be 
p r o v i d e d t o t h e o t h e r p a r t i e s w i t h i n seven (7) days a f t e r t h e d i s 
c l o s i n g p a r t y ' s r e c e i p t o f t h e documents. 

" ( 5 ) I t i s t h e express p o l i c y o f t h e Board t o promote t h e f u l l 
and c o m p l e t e d i s c l o s u r e o f a l l f a c t s and o p i n i o n p e r t a i n i n g t o t h e 
c l a i m b e i n g l i t i g a t e d b e f o r e t h e Hearings D i v i s i o n . * * *" 
(Emphasis added). 
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SAIF does n o t a s s e r t t h a t t h e i n v e s t i g a t o r ' s n o t e s a t i s s u e h e r e do n o t 
c o n t a i n f a c t s and o p i n i o n p e r t a i n i n g t o t h e c l a i m . Moreover, SAIF does n o t con
t e n d t h a t i t r e a s o n a b l y b e l i e v e s t h a t t h e s t a t e m e n t s were r e l e v a n t and m a t e r i a l 
o n l y f o r purposes o f impeachment. See OAR 438-07-017. R a t h e r , SAIF con t e n d s 
t h a t , as a p o l i c y m a t t e r , i n v e s t i g a t i v e documents s h o u l d n o t come w i t h i n t h e r e 
q u i r e m e n t s o f f o r m e r OAR 438-07-015 i n o r d e r t o promote w i t n e s s candor. 

We do n o t d i s p u t e t h a t p a r t i e s would p r e f e r t o p r o t e c t t h e c o n f i d e n t i a l i t y 
o f t h e i r i n v e s t i g a t i v e r e p o r t s . However, former OAR 438-07-015 does n o t s u p p o r t 
such a p o s i t i o n ; r a t h e r , t h e r u l e e x p l i c i t l y e v i d e n c e s an i n t e n t t o r e q u i r e d i s 
c l o s u r e by b o t h p a r t i e s o f a l l documents p e r t a i n i n g t o t h e c l a i m . C o n s i s t e n t 
w i t h t h i s i n t e n t , t h e Board has i n c l u d e d i n v e s t i g a t i v e r e p o r t s as coming under 
OAR 438-07-015. See Kenneth K. K e s s e l , 39 Van N a t t a 416, 417 ( 1 9 8 7 ) . T h e r e 
f o r e , we f i n d t h a t t h e Referee p r o p e r l y found t h a t c l a i m a n t was e n t i t l e d t o d i s 
c l o s u r e o f SAIF's i n v e s t i g a t o r ' s n o t e s . 

Because we have fou n d t h a t f o r m e r OAR 438-07-015 i s a p p l i c a b l e , we need 
n o t l o o k f o r g u i d a n c e t o t h e Oregon Rules o f C i v i l P r ocedure, and t h e r e f o r e do 
n o t address SAIF's argument t h a t , under ORCP 63B( 3 ) , c l a i m a n t i s n o t e n t i t l e d t o 
d i s c o v e r y o f t h e i n v e s t i g a t o r ' s n o t e s . See J u l i e M a y f i e l d , 42 Van N a t t a 8 7 1 , 
872 ( 1 9 9 0 ) . F u r t h e r m o r e , we f i n d no b a s i s f o r c o n c l u d i n g t h a t t h e " a t t o r n e y 
w o r k - p r o d u c t d o c t r i n e " extends t o an i n v e s t i g a t o r ' s n o t e s . See Upjohn v. U n i t e d 
S t a t e s , 449 US 383, 399, 101 S Ct 677 (19 8 1 ) . 

Evidence 

SAIF n e x t a s s e r t s t h a t t h e Referee e r r e d i n a d m i t t i n g t h e n o t e s because ' 
t h e y c o n t a i n e d " u n r e l i a b l e hearsay" and n e i t h e r Regar nor Lucas t e s t i f i e d a t 
h e a r i n g . 

ORS 656.283(7) p r o v i d e s t h a t " t h e r e f e r e e i s n o t bound by common law o r 
s t a t u o r y r u l e s o f e v i d e n c e * * * and may conduct t h e h e a r i n g i n any manner t h a t 
w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . " The s t a t u t e g i v e s b r o a d d i s c r e t i o n t o t h e 
Re f e r e e i n r e g a r d s t o t h e a d m i s s i b i l i t y o f evi d e n c e . See e.g., Brown v. SAIF, 
51 Or App 389, 394 ( 1 9 8 1 ) . A r e f e r e e ' s d e c i s i o n t o admit an e x h i b i t w i l l be up
h e l d as l o n g as t h e e v i d e n c e has some p r o b a t i v e v a l u e , see Lucke v. Compensation 
Dept., 254 Or 439, 442-43 (1 9 6 9 ) . Evidence i s n o t deemed i n a d m i s s i b l e s o l e l y on 
t h e b a s i s t h a t i t i s hearsay, see Armstrong v. SAIF, 67 Or App 498, 501 n 2 
( 1 9 8 4 ) . 

We f i n d no abuse o f d i s c r e t i o n by t h e Referee i n a d m i t t i n g t h e i n v e s t i g a 
t o r ' s n o t e s i n t o e v i d e n c e . Because t h e s t a t e m e n t s p e r t a i n e d t o w h e t h e r c l a i m a n t 
was i n j u r e d on t h e j o b , t h e y were o f some p r o b a t i v e v a l u e . F u r t h e r m o r e , SAIF's 
r e l i a n c e on A r t i c l e I , S e c t i o n 1 1 , o f t h e Oregon C o n s t i t u t i o n and t h e S i x t h 
Amendment o f t h e U.S. C o n s t i t u t i o n i n a r g u i n g t h a t t h e no t e s were n o t a d m i s s i b l e 
because t h e y were u n a b l e t o cross-examine Regar and Lucas i s n o t p r o p e r because 
t h o s e p r o v i s i o n s a p p l y o n l y t o c r i m i n a l p r o c e e d i n g s . However, because t h e n o t e s 
summarized t h e i n v e s t i g a t o r ' s c o n v e r s a t i o n s w i t h t h e c o - w o r k e r s , and n e i t h e r 
Regar n o r Lucas t e s t i f i e d a t h e a r i n g , we ac c o r d t h e e x h i b i t s l i t t l e w e i g h t . See 
P i n k y P. H o l d e r , J r . , 42 Van N a t t a 568 (19 9 0 ) . 

C o m p e n s a b i l i t y 

SAIF n e x t contends t h a t c l a i m a n t f a i l e d t o pro v e t h e c o m p e n s a b i l i t y o f h i s 
c l a i m . S p e c i f i c a l l y , SAIF a s s e r t s t h a t , due t o i n c o n s i s t e n c i e s between a p r i o r 
s t a t e m e n t and t e s t i m o n y a t h e a r i n g , t h e Referee's f i n d i n g t h a t c l a i m a n t i s a 
c r e d i b l e w i t n e s s s h o u l d be r e j e c t e d and t h a t , because c l a i m a n t ' s t e s t i m o n y r e 
g a r d i n g t h e a c c i d e n t i s n o t c o r r o b o r a t e d , he f a i l e d t o p r o v e t h a t any i n j u r y t o 
h i s back was caused by a w o r k - r e l a t e d a c c i d e n t . 
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C l a i m a n t a s s e r t e d t h a t he was i n j u r e d on November 18, 1990 when he jumped 
up o n t o a stump whose r o o t s had been burned, c r e a t i n g a h o l e . ( T r . 2 7 ) . C l a i m 
a n t t e s t i f i e d t h a t he f e l l when t h e stump broke o f f and t h a t t h e stump t h e n f e l l 
on h i s back and a l o g t h a t had been r e s t i n g b e h i n d t h e stump r o l l e d o v e r t h e 
stump. ( I d ) . A l t h o u g h t h e r e was no d i r e c t e vidence c o r r o b o r a t i n g c l a i m a n t ' s 
t e s t i m o n y , we f i n d t h a t c l a i m a n t c a r r i e d h i s burden o f p r o o f . F i r s t , t h e Ref
e r e e , based on demeanor, found c l a i m a n t t o be a c r e d i b l e w i t n e s s . A l t h o u g h n o t 
s t a t u t o r i l y r e q u i r e d t o do so, we g e n e r a l l y d e f e r t o t h e Refer e e ' s d e t e r m i n a t i o n 
o f c r e d i b i l i t y . See Er c k v. Brown O l d s m o b i l e , 311 Or 519, 526 ( 1 9 9 1 ) . Second, 
c l a i m a n t p r o m p t l y sought t r e a t m e n t f o r back p a i n w i t h i n a week o f t h e a c c i d e n t . 
(Ex. 3 ) . F u r t h e r m o r e , c l a i m a n t p r o v i d e d a c o n s i s t e n t d e s c r i p t i o n o f t h e a c c i 
d e n t t o h i s d o c t o r s , t e l l i n g them t h a t he f e l l i n t o a h o l e and a stump f e l l o n t o 
h i s back. (Exs. 2, 4 - 1 ) . F i n a l l y , c l a i m a n t ' s roommate t e s t i f i e d t h a t , when he 
p i c k e d up c l a i m a n t upon h i s r e t u r n t o Oregon, he observed c l a i m a n t s t o o p e d o v e r 
and c o m p l a i n i n g o f p a i n f r o m a work a c c i d e n t . ( T r . 7 ) . 

As SAIF a s s e r t s , t h e r e a r e i n c o n s i s t e n c i e s between a s t a t e m e n t c l a i m a n t 
made t o a SAIF i n v e s t i g a t o r on January 15, 1991 and h i s t e s t i m o n y a t h e a r i n g . 
I n h i s s t a t e m e n t , c l a i m a n t r e p o r t e d t h a t , a f t e r f a l l i n g , a l o g r a t h e r t h a n t h e 
stump f e l l on him. (Ex. 8-2). Claimant a l s o s t a t e d t h a t he t h e n c r a w l e d up t h e 
h i l l f o r a s h o r t d i s t a n c e and r e s t e d f o r about 45 m i n u t e s , when he was h e l p e d up 
t h e h i l l by two co - w o r k e r s . ( I d . a t 3 ) . A t h e a r i n g , however, c l a i m a n t s t a t e d 
t h a t , a f t e r t h e a c c i d e n t , he was i m m e d i a t e l y h e l p e d up t h e h i l l by Regar and 
Lucas. ( T r . 55-56). A l t h o u g h we agree w i t h SAIF t h a t t h e r e a r e i n c o n s i s t e n 
c i e s , we do n o t f i n d them o f s u f f i c i e n t f o r c e t o o u t w e i g h o u r r e a s o n s , s t a t e d 
above, f o r f i n d i n g t h e c l a i m compensable. F u r t h e r m o r e , we f i n d t h a t SAIF's w i t 
nesses' t e s t i m o n y t h a t t h e y f a i l e d t o observe t h e a c c i d e n t o r n o t i c e t h a t c l a i m 
a n t was i n j u r e d a r e o f l i t t l e r e l e v a n c e s i n c e none o f t h e w i t n e s s e s t e s t i f i e d 
t h a t t h e y a c t u a l l y o b served c l a i m a n t a t t h e t i m e o f t h e a c c i d e n t o r b e f o r e l e a v 
i n g t h e work s i t e . Consequently, as supplemented h e r e i n , we adopt t h e Referee's 
o p i n i o n t h a t t h e c l a i m i s compensable. 

P e n a l t i e s and A t t o r n e y Fees 

F i n a l l y , SAIF a s s e r t s t h a t t h e Referee i m p r o p e r l y assessed and p e n a l t y and 
a t t o r n e y p u r s u a n t t o ORS 656.262(10) based on t h e i n v e s t i g a t o r ' s n o t e s . We 
agree. 

A p e n a l t y and a t t o r n e y f e e may be assessed when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 65 6 . 2 6 2 ( 1 0 ) . Whether 
a d e n i a l o r d e l a y i s unreasonable depends on whether, a t t h e t i m e o f d e n i a l , t h e 
c a r r i e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . See Brown v. Ar g o n a u t I n 
s u rance Company, 93 Or App 588, 591 (19 8 8 ) . Even though a c a r r i e r r e a s o n a b l y 
d e n i e s a c l a i m , however, c o n t i n u a t i o n o f t h e d e n i a l becomes u n r e a s o n a b l e i f new 
e v i d e n c e d e s t r o y s any l e g i t i m a t e doubt about l i a b i l i t y . See i d . a t 592. Here, 
t h e R e f e r e e f o u n d t h a t SAIF u n r e a s o n a b l y c o n t i n u e d t o deny t h e c l a i m a f t e r i t 
r e c e i v e d t h e s t a t e m e n t s f r o m c l a i m a n t ' s two co-workers, Mike Regar and C h a r l e s 
Lucas. 

We f i n d t h a t t h e s t a t e m e n t s from Regar and Lucas a r e n o t s u f f i c i e n t t o 
have d e s t r o y e d any l e g i t i m a t e doubt about SAIF's l i a b i l i t y f o r t h e c l a i m . Regar 
c o u l d n o t r e c a l l any a c c i d e n t i n v o l v i n g c l a i m a n t , a l t h o u g h he d i d s t a t e t h a t 
c l a i m a n t c o m p l a i n e d o f back p a i n . (Ex. 6 a - l ) . However, Regar s t a t e d t h a t 
c l a i m a n t t o l d him t h a t t h e p a i n was due t o work d u t i e s r a t h e r t h a n an a c c i d e n t . 
( I d ) . Lucas c o u l d n o t r e c a l l t h e a c c i d e n t u n t i l SAIF's i n v e s t i g a t o r r e a d t h e 
a c c i d e n t r e p o r t t o him. ( I d . a t 2 ) . A l t h o u g h Lucas s t a t e d t h a t he r e c a l l e d 
c l a i m a n t j u m p i n g on a stump t h a t gave way, he s t a t e d t h a t c l a i m a n t had been 
l i g h t i n g a s l a s h b u r n a t t h e t i m e , i m m e d i a t e l y s t o o d up a f t e r t h e a c c i d e n t , and 
worked t h e r e s t o f t h e day. ( I d ) . Lucas a l s o t h o u g h t t h a t c l a i m a n t ' s name was 
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J e r r y . ( I d ) . We f i n d t h a t , a l t h o u g h Lucas d i d c o r r o b o r a t e c l a i m a n t ' s a s s e r t i o n 
t h a t he was i n j u r e d when he stepped on a stump, h i s s t a t e m e n t was s u f f i c i e n t l y 
i n c o n s i s t e n t f r o m c l a i m a n t ' s v e r s i o n t h a t i t d i d n o t d e s t r o y any doubt c o n c e r n 
i n g c o m p e n s a b i l i t y . Thus, we conclude t h a t t h e c o n t i n u a t i o n o f t h e d e n i a l f o l - . 
l o w i n g SAIF's r e c e i p t o f t h e two s t a t e m e n t s was n o t u n r e a s o n a b l e and t h a t a 
p e n a l t y i s n o t w a r r a n t e d under ORS 656.262(10) on t h i s b a s i s . 

C l a i m a n t contends t h a t he i s e n t i t l e d t o a s e p a r a t e a t t o r n e y f e e award 
under ORS 656.382(1) based on SAIF's f a i l u r e t o d i s c l o s e i t s i n v e s t i g a t o r ' s 
n o t e s o f t h e s t a t e m e n t s o f Regar and Lucas. We agree t h a t c l a i m a n t i s e n t i t l e d 
t o a p e n a l t y on t h i s b a s i s . Former OAR 438-07-015(5) p r o v i d e s t h a t " ( f ] a i l u r e 
t o comply w i t h t h i s r u l e s h a l l , i f found u n r e a s o n a b l e , be c o n s i d e r e d d e l a y o r 
r e f u s a l under ORS 656.262(10)." As d i s c u s s e d above, SAIF f a i l e d t o comply w i t h 
t h e r u l e when i t d i d n o t v o l u n t a r i l y d i s c l o s e i t s i n v e s t i g a t o r ' s n o t e s . More
o v e r , g i v e n t h e c l e a r language o f t h e r u l e r e q u i r i n g d i s c l o s u r e o f " a l l o t h e r 
documents p e r t a i n i n g t o t h e c l a i m , " as w e l l as our o r d e r i n Kenneth K. K e s s e l , 
s u p r a , we c o n c l u d e t h a t SAIF's a c t i o n s were unrea s o n a b l e . However, we do n o t 
agree w i t h c l a i m a n t t h a t t h e p e n a l t y s h o u l d be awarded p u r s u a n t t o ORS 
656.382(1) s i n c e t h e r u l e e x p r e s s l y p r o v i d e s t h a t f a i l u r e t o comply c o n s t i t u t e s 
d e l a y o r r e f u s a l under ORS 656.262(10), as t h e Referee f o u n d . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t t h e SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w 
c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $1,000, t o be p a i d by t h e SAIF C o r p o r a 
t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 20, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . T h a t p o r t i o n o f t h e o r d e r f i n d i n g t h a t SAIF was u n r e a s o n a b l e i n con
t i n u i n g i t s d e n i a l a f t e r o b t a i n i n g s t a t e m e n t s from two co-workers i s r e v e r s e d . 
N e v e r t h e l e s s , s i n c e SAIF was unreasonable i n f a i l i n g t o comply w i t h f o r m e r OAR 
438-07-015, t h e Refer e e ' s award o f a p e n a l t y under ORS 656.262(10) on t h a t b a s i s 
i s a f f i r m e d . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e 
vi e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $1,000, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

June 30, 1992 C i t e as 44 Van N a t t a 1250 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ELDON BURBANK, Claimant 

WCB Case Nos. 89-25312 & 90-14100 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Edward C. Olson, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and Brazeau. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee D a v i s ' o r d e r t h a t : 
(1) s e t a s i d e N o r t h P a c i f i c I n s u r a n c e Company's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a low back c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s r e s p o n s i 
b i l i t y d e n i a l (on b e h a l f o f t h e noncomplying employer) o f h i s "new i n j u r y " c l a i m 
f o r t h e same c o n d i t i o n . SAIF c r o s s - a p p e a l s t h o s e p o r t i o n s o f t h e R e f e r e e ' s 
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o r d e r w h i c h : ( 1 ) fou n d t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m compensation f o r 
t h e p e r i o d November 22, 1989 t o January 17, 1990; and (2) assessed a p e n a l t y f o r 
SAIF's f a i l u r e t o pay i n t e r i m compensation. I n i t s b r i e f , SAIF a l s o contends 
t h a t t h e R e f e r e e s h o u l d n o t have found t h a t t h e c l a i m was u n t i m e l y and unreason
a b l y d e n i e d . On r e v i e w , t h e i s s u e s a re c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , i n t e r i m 
c o m p e n s a t i o n , u n t i m e l y d e n i a l , unreasonable d e n i a l , p e n a l t i e s and a t t o r n e y f e e s . 
We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" and " F i n d i n g s o f U l t i m a t e 
F a c t s . " 

CONCLUSIONS OF LAW AND OPINION 

The p r e s e n t case was convened and c o n t i n u e d on June 25, 1990. T h e r e f o r e 
we a n a l y z e t h e m a t t e r under t h e law i n e f f e c t p r i o r t o J u l y 1, 1990. 

Compen s ab i 1 i t y 

C l a i m a n t contends t h a t SAIF's d e n i a l o f c o m p e n s a b i l i t y s h o u l d be s e t 
a s i d e . Inasmuch as t h e Referee has a l r e a d y s e t a s i d e SAIF's d e n i a l o f compens
a b i l i t y , we c o n c l u d e t h i s i s n o t an i s s u e on r e v i e w . Moreover, we adopt t h e 
Re f e r e e ' s " C o n c l u s i o n s o f Law and O p i n i o n " on t h e i s s u e . 

R e s p o n s i b i l i t y 

C l a i m a n t contends t h a t t h e r e s p o n s i b i l i t y f o r h i s c u r r e n t c o n d i t i o n s h o u l d 
be a s s i g n e d t o SAIF on t h e b a s i s o f h i s h i s t o r y and m e d i c a l e v i d e n c e . We d i s 
a gree. 

I n o r d e r t o s h i f t r e s p o n s i b i l i t y t o a l a t e r employer under t h e p r e - J u l y 1, 
1990 law, two r e q u i r e m e n t s had t o be met. F i r s t , i t had t o be shown t h a t t h e r e 
was a p a t h o l o g i c a l w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n ; a symptomatic worsen
i n g a l o n e was i n s u f f i c i e n t . Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 
( 1 9 8 6 ) . Second, i t had t o be shown t h a t t h e l a t e r employment caused t h e p a t h o 
l o g i c a l w o r s e n i n g t o o c c u r . 

Whether c l a i m a n t ' s October 2, 1989 l i f t i n g i n c i d e n t d u r i n g h i s l a t e r em
p l o y e r caused a p a t h o l o g i c a l w o r s e n i n g o f h i s p r e e x i s t i n g low back c o n d i t i o n i s 
a complex m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l o p i n i o n . Kassahn v. 
P u b l i s h e r s Paper Co., 76 o r App 105, 109 (19 8 5 ) . 

Here, Dr. Poulson, c l a i m a n t ' s t r e a t i n g p h y s i c i a n and surgeon, d e c l i n e d t o 
s t a t e t h a t c l a i m a n t e x p e r i e n c e d a p a t h o l o g i c a l w o r s e n i n g i n October 1989. Ac
c o r d i n g l y , we agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t 
he e x p e r i e n c e d a w o r s e n i n g i n October 1989 s u f f i c i e n t t o s h i f t r e s p o n s i b i l i t y t o 
t h e l a t e r employer. T h e r e f o r e , we a f f i r m t h e Referee's f i n d i n g t h a t r e s p o n s i 
b i l i t y r e m ains w i t h N o r t h P a c i f i c I n s u r a n c e Company. 

E n t i t l e m e n t t o I n t e r i m Compensation 

We f i r s t d e t e r m i n e whether c l a i m a n t has e s t a b l i s h e d e n t i t l e m e n t t o i n t e r i m 
c o m p e n s a t i o n . I n a c l a i m f o r a g g r a v a t i o n , i n t e r i m compensation i s p a y a b l e f r o m 
t h e d a t e o f a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g f r o m t h e worsened 
c o n d i t i o n . Former ORS 656.273(6). 

Here, on November 27, 1989, c l a i m a n t n o t i f i e d h i s employer t h a t Dr. 
Poulson had t a k e n him o f f work as o f November 22, 1989 due t o a w o r s e n i n g o f h i s 
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i n d u s t r i a l i n j u r y symptoms. (Exs. 28-30). F u r t h e r , Dr. Poulson r e p o r t e d o b j e c 
t i v e f i n d i n g s t h a t c l a i m a n t ' s c o n d i t i o n had worsened f r o m a m e d i c a l s t a n d p o i n t 1 

as r e q u i r e d by ORS 6 5 6 . 2 7 3 ( 1 ) . S p e c i f i c a l l y , he n o t e d t h a t a r e c e n t MRI done on 
October 24, 1989 showed a b u l g i n g a t L5-6 and m i g h t r e p r e s e n t a d i s c f r a g m e n t . ; 

(Ex. 2 8 ) . Under t h e s e c i r c u m s t a n c e s , we conclude t h a t Dr. Poulson's r e p o r t was 
s u f f i c i e n t t o e s t a b l i s h a compensable w o r s e n i n g . The D i r e c t o r r e f e r r e d t h e 
c l a i m t o SAIF as t h e p r o c e s s i n g agent f o r t h e noncomplying employer on January 
18, 1990. A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation f r o m t h e 
d a t e o f m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g f r o m t h e worsened c o n d i 
t i o n a f t e r J a n u a r y 18, 1990 and c o n t i n u i n g t o March 22, 1990. See Kenneth R. 
D e r r i c k , 42 Van N a t t a 274, 275 ( 1 9 9 0 ) . 

The R e f e r e e f o u n d , and we agree, t h a t SAIF p a i d t h e i n t e r i m compensation 
d u r i n g t h e p e r i o d a t i s s u e . A c c o r d i n g l y , we r e v e r s e t h a t p o r t i o n o f t h e Ref
e r e e ' s o r d e r t h a t f o u n d c l a i m a n t e n t i t l e d t o i n t e r i m compensation b e n e f i t s f r o m 
November 22, 1989 t o January 17, 1990. The Referee's a t t o r n e y f e e a w a r d o f 25 
p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h e award i s a l s o r e v e r s e d . 

P e n a l t i e s and A t t o r n e y Fees/Unreasonable Delay o f I n t e r i m Compensation 

The R e f e r e e c o n c l u d e d t h a t SAIF un r e a s o n a b l y d e l a y e d p a y i n g i n t e r i m com
p e n s a t i o n when i t d i d n o t b e g i n payment w i t h i n 14 days o f t h e c l a i m e d i n j u r y . 
We d i s a g r e e . 

Claims p r o c e s s i n g r e q u i r e m e n t s f o r noncomplying employers a r e s e t f o r t h i n 
ORS 656.054. ORS 656.054 p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( 1 ) A compensable i n j u r y t o a s u b j e c t w orker w h i l e i n t h e 
employ o f a noncomplying employer i s compensable t o t h e same e x t e n t 
as i f t h e employer had c o m p l i e d w i t h ORS 656.001 t o 656.794. A 
c l a i m f o r compensation made by such a worker s h a l l be p r o c e s s e d by 
t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n i n t h e same manner as 

• a c l a i m made by a worker employed by a c a r r i e r - i n s u r e d employer, ex-
• c e p t t h a t t h e t i m e w i t h i n which t h e f i r s t i n s t a l m e n t o f compensation 

i s t o be p a i d , p u r s u a n t t o ORS 656.262(4), s h a l l n o t b e g i n t o r u n 
u n t i l t h e d i r e c t o r has r e f e r r e d t h e c l a i m t o t h e S t a t e A c c i d e n t 
I n s u r a n c e Fund C o r p o r a t i o n . " (emphasis s u p p l i e d ) . 

Here,, t h e D i r e c t o r r e f e r r e d t h e c l a i m t o SAIF on January 24, 1990. Thus, 
SAIF had no d u t y t o b e g i n p a y i n g i n t e r i m compensation u n t i l 14 days a f t e r t h a t 
d a t e . See Kenneth R. D e r r i c k , supra. SAIF began p a y i n g i n t e r i m c ompensation on 
J a n u a r y 18, 1990. A c c o r d i n g l y , we conclude t h a t SAIF d i d n o t u n r e a s o n a b l y d e l a y 
p a y i n g i n t e r i m compensation. The Referee's p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
f o r a l l e g e d l y u n r e a s o n a b l e d e l a y w i l l be r e v e r s e d . 

L a t e D e n i a l 

. The R e f e r e e a l s o c o n c l u d e d t h a t SAIF u n r e a s o n a b l y d e l a y e d t h e d e n i a l o f 
c l a i m a n t ' s c l a i m . We d i s a g r e e . 

Based on Kenneth R. D e r r i c k , supra, we conclude t h a t SAIF d i d n o t have a 
d u t y t o p r o c e s s t h e c l a i m u n t i l t h e D i r e c t o r r e f e r r e d t h e c l a i m t o SAIF. I n 
D e r r i c k , we f o u n d t h a t d e s p i t e SAIF's b e i n g n o t i f i e d o f t h e c l a i m a n t ' s w o r k e r s ' 
compensation c l a i m w h i l e employed w i t h a noncomplying employer, t h e f i r s t i n 
s t a l l m e n t o f compensation was n o t due t o be p a i d u n t i l t h e D i r e c t o r r e f e r r e d t h e 
c l a i m t o SAIF. See ORS 656.054(1). 

Here, c l a i m a n t l e f t work w i t h t h e noncomplying employer i n . November . 1989 
due t o back p a i n . Because SAIF was n o t t h e employer's i n s u r e r , i t had no d u t y 
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t o a c c e p t o r deny c l a i m a n t ' s c l a i m . Rather, i t s o b l i g a t i o n t o b e g i n p r o c e s s i n g 
was n o t t r i g g e r e d u n t i l i t r e c e i v e d t h e c l a i m on r e f e r r a l on o r about January 
18, 1990. We f i n d no a u t h o r i t y which would r e q u i r e an i n s u r e r o r s e l f - i n s u r e d 
e mployer t o p r o c e s s a c l a i m b e f o r e a c l a i m has been made a g a i n s t i t o r i t has 
been d e t e r m i n e d t o be t h e r e s p o n s i b l e p a r t y . 

Moreover, t h e Referee s p e c i f i c a l l y found t h a t SAIF p r o m p t l y p a i d i n t e r i m 
c o m pensation payments a f t e r t h e D i r e c t o r r e f e r r e d t h e c l a i m . We agree w i t h 
t h o s e f i n d i n g s and con c l u d e t h a t , under t h e c i r c u m s t a n c e s , t h e r e was no un r e a 
s o n a b l e d e l a y i n payment o f compensation. A c c o r d i n g l y , no p e n a l t y o r a t t o r n e y 
f e e may be assessed. 

Unreasonable D e n i a l o f C o m p e n s a b i l i t y 

C i t i n g Anna M. Monson, 42 Van N a t t a 889 (1 9 9 0 ) , SAIF contends t h a t t h e 
R e f e r e e i m p r o p e r l y b i f u r c a t e d i t s d e n i a l i n t o a " c o m p e n s a b i l i t y d e n i a l " and a 
" r e s p o n s i b i l i t y d e n i a l " and s e t a s i d e t h e " c o m p e n s a b i l i t y d e n i a l " . We agree 
t h a t t h e d e n i a l s h o u l d n o t be b i f u r c a t e d . 

SAIF i s s u e d one d e n i a l , s t a t i n g : "We have c a r e f u l l y r e v i e w e d a l l i n f o r m a 
t i o n i n y o u r f i l e and f i n d t h a t your i n j u r y d i d n o t a r i s e f r o m y o u r employment 
a t [ t h e n o n c o m p l y i n g e m p l o y e r ' s ] . T h e r e f o r e , w i t h o u t w a i v i n g f u r t h e r q u e s t i o n s 
o f c o m p e n s a b i l i t y , we must deny your c l a i m . " (Ex. 3 8 - 1 ) . Inasmuch as t h e 
d e n i a l was u p h e l d and t h e noncomplying employer was foun d n o t l i a b l e , we con
c l u d e SAIF's d e n i a l , as a whole, was p r o p e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 29, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n w h i c h found c l a i m a n t e n t i t l e d t o i n t e r i m compensation 
f r o m November 22, 1989 t h r o u g h January 17, 1990 i s r e v e r s e d . The Ref e r e e ' s a t 
t o r n e y f e e award o f 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h e 
award i s a l s o r e v e r s e d . That p o r t i o n o f t h e Referee's o r d e r w h i c h assessed a 
p e n a l t y w i t h a $300 a t t o r n e y f e e f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d u n r e a s o n a b l e 
d e l a y i n d e n y i n g c l a i m a n t ' s c l a i m i s a l s o r e v e r s e d . I n a d d i t i o n , t h a t p o r t i o n 
o f t h e R e f e r e e ' s o r d e r w h i c h found c l a i m a n t ' s c o m p e n s a b i l i t y d e n i a l u n r e a s o n a b l e 
i s r e v e r s e d . The remainder o f Referee's o r d e r i s a f f i r m e d . 

June 30, 1992 C i t e as 44 Van N a t t a 1253 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN F. COADY, Claimant 

WCB Case Nos. 90-21283 & 90-21282 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
Steve C o t t o n ( S a i f ) , Defense A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Brazeau and K i n s l e y . 

A e t n a C a s u a l t y Company (Aetna) r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r 
t h a t : ( 1) s e t a s i d e i t s d e n i a l s o f c l a i m a n t ' s i n j u r y - r e l a t e d and o c c u p a t i o n a l 
d i s e a s e c l a i m s f o r c u r r e n t r i g h t h i p , low back and l e g l e n g t h d i s c r e p a n c y c o n d i 
t i o n s ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r t h e same c o n d i t i o n s . I n t h e i r b r i e f s , c l a i m a n t and SAIF argue 
t h a t Aetna's acceptance i n c l u d e d t h e d i s e a s e u n d e r l y i n g t h e c l a i m e d symptoms, so 
t h a t Aetna i s p r e c l u d e d f r o m d e n y i n g t h e c u r r e n t c l a i m s . On r e v i e w , t h e i s s u e s 
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a r e c l a i m s p r o c e s s i n g , c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We r e v e r s e i n p a r t 
and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e F a c t s , " w i t h t h e 
f o l l o w i n g m o d i f i c a t i o n . 

The R e f e r e e f o u n d : "Claimant's d e g e n e r a t i v e a r t h r i t i s o f t h e r i g h t h i p , 
a c c e l e r a t e d d e g e n e r a t i v e a r t h r i t i s o f t h e low back, and c h r o n i c l u m b o s a c r a l 
s t r a i n s were caused i n major p a r t by h i s work a c t i v i t i e s as a handyman d u r i n g 
t h e t i m e t h e employer was i n s u r e d by Aetna." 

I n l i e u o f t h e Referee's f i n d i n g s , we f i n d t h a t c l a i m a n t ' s d i s a b i l i t y and 
need f o r t r e a t m e n t f o r r i g h t h i p and low back c o n d i t i o n s , as w e l l as h i s need 
f o r r i g h t l e g s u r g e r y , a r e due, i n major p a r t , t o c l a i m a n t ' s work a c t i v i t i e s 
w h i l e t h e employer was i n s u r e d by Aetna and SAIF. 

CONCLUSIONS OF LAW AND OPINION 

Scope o f Aetna's a c c e p t a n c e / c o m p e n s a b i l i t y as r e l a t e d t o 1988 i n j u r y 

C l a i m a n t f i l e d a c l a i m w i t h Aetna f o r a January 1 1 , 1988 r i g h t h i p and 
g r o i n i n j u r y . On t h e 801 for m , c l a i m a n t e n t e r e d " p o s s i b l e h e r n i a " i n t h e box 
l a b e l l e d " n a t u r e o f i n j u r y o r d i s e a s e " and d e s c r i b e d t h e i n j u r i o u s i n c i d e n t as 
f o l l o w s : " I l i f t e d and t u r n e d w i t h a f u l l 5 g a l l o n b u c k e t o f p a i n t . When I 
s t a r t e d t o c a r r y t h e p a i n t b u c k e t a d u l l ache was f e l t i n my r i g h t h i p o r g r o i n 
a r e a . The p a i n worsened t h e more I worked." (Ex. AA). On F e b r u a r y 25, 1988, 
Aetna r e c e i v e d an 827 fo r m s i g n e d from Dr. G a i s e r . (Ex. AAA) . On t h e f o r m , 
c l a i m a n t d e s c r i b e d t h e mechanism o f h i s l i f t i n g i n j u r y and t h e o n s e t o f p a i n i n 
h i s r i g h t h i p . On t h e same form, Dr. Gais e r r e p o r t e d c l a i m a n t ' s t h e n - c u r r e n t 
r i g h t g r o i n p a i n and a d i a g n o s i s o f r i g h t a d d u c t o r tendon s t r a i n . ( I d . ) 

On March 1, 1988, Aetna accepted t h e c l a i m as a n o n d i s a b l i n g i n j u r y , by 
c h e c k i n g t h e a p p r o p r i a t e boxes on t h e 801 form. (Ex. AA). 

On Oct o b e r 24, 1990, Aetna p a r t i a l l y d e n i e d c l a i m a n t ' s c l a i m s f o r t r e a t 
ment . f o r " l e f t l e g [ l e n g t h ] d i s c r e p a n c y and lumbar s c o l i o s i s . " (Ex. 3B) . The 
d e n i a l s t a t e d t h a t t h e c l a i m was n o t d e n i e d i n i t s e n t i r e t y , b u t o n l y i n s o f a r as 
t h e c l a i m e d t r e a t m e n t was n o t r e l a t e d t o t h e January 1 1 , 1988 work i n j u r y . A t 
h e a r i n g , Aetna expanded i t s d e n i a l t o i n c l u d e c l a i m a n t ' s t h e n - c u r r e n t low back 
and r i g h t h i p c o n d i t i o n s . ( T r . 5-7). 

Based on t h e 801 c l a i m form, t h e Referee d e c i d e d t h a t t h e scope o f Aetna's 
c h e c k - t h e - b o x acceptance i n c l u d e d t h e d i s e a s e s u n d e r l y i n g t h e symptoms d e s c r i b e d 
on t h e c l a i m f o r m and t h a t Aetna may n o t now "back up" and deny t h o s e c o n d i 
t i o n s . We d i s a g r e e . 

The 801 i n j u r y c l a i m f o r m d e s c r i b e d c l a i m a n t ' s r i g h t h i p and g r o i n p a i n 
and t h e p o s s i b i l i t y t h a t he had a h e r n i a . However, a c c o r d i n g t o t h e 827 f o r m , 
t h e t h e n - c u r r e n t d i a g n o s i s was a tendon s t r a i n . Reasonably i n t e r p r e t e d , t h e i n 
j u r y c l a i m was f o r a h e r n i a and/or a r i g h t a d d u c t o r t e n d o n s t r a i n . C o n s i d e r i n g 
t h e s p e c i f i c i t y o f t h e body p a r t s mentioned on t h e c l a i m and Dr. G a i s e r ' s 1988 
d i a g n o s i s o f t e n d o n - s t r a i n , we a r e u n w i l l i n g t o f i n d t h a t Aetna's a c c e p t a n c e was 
br o a d enough t o encompass c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n s o f t h e r i g h t h i p 
and low back o r h i s c h r o n i c l u m b o s a c r a l s t r a i n . T h e r e f o r e , we c o n c l u d e t h a t t h e 
c u r r e n t c o n d i t i o n s a r e s e p a r a t e from t h o s e c l a i m e d i n 1988 and t h e scope o f 
Aetna's 1988 acceptance does n o t i n c l u d e t h e l a t e r d i a g n o s e d h i p and low back 
c o n d i t i o n s , n o r does i t i n c l u d e t h e l e g t r e a t m e n t n e c e s s i t a t e d by t h e h i p and 
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low back c o n d i t i o n s . See Johnson v. S p e c t r a - P h y s i c s , 303 Or 49 (1987) (when a 
s i n g l e c l a i m encompasses two s e p a r a t e c o n d i t i o n s , acceptance o f one o f t h e con
d i t i o n s does n o t c o n s t i t u t e acceptance o f t h e o t h e r ) ; Cf. G e o r g i a P a c i f i c v. 
Piwowar, 305 Or 494 (1988) (acceptance o f t h e c o m p e n s a b i l i t y o f s p e c i f i c symp
toms i n c l u d e s acceptance o f t h e c o m p e n s a b i l i t y o f t h e d i s e a s e c a u s i n g t h e symp
toms ) . 

Moreover, even i f t h e c u r r e n t c l a i m i n v o l v e d a c o n d i t i o n p r e v i o u s l y 
a c c e p t e d by Aetna, Aetna would n o t be p r o c e d u r a l l y p r e c l u d e d f r o m d e n y i n g t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n w i t h i n two y e a r s o f i t s a c c e p t a n c e . See 
ORS 6 5 6 . 2 6 2 ( 6 ) ; see a l s o Anthony G. Ford, 44 Van N a t t a 240 ( 1 9 9 2 ) . 

However, inasmuch as we agree t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t t h e 
c o n d i t i o n s c u r r e n t l y c l a i m e d a r e r e l a t e d t o h i s 1988 work i n j u r y , we u p h o l d 
Aetna's w r i t t e n p a r t i a l d e n i a l . 

C o m p e n s a b i l i t y o f o c c u p a t i o n a l d i s e a s e s & R e s p o n s i b i l i t y 

The R e f e r e e d e c i d e d t h a t Aetna remains r e s p o n s i b l e f o r t h e a c c e p t e d c o n d i 
t i o n s , because c l a i m a n t ' s l a t e r work a c t i v i t i e s , under SAIF's coverage, were n o t 
t h e m a j o r cause o f h i s low back and r i g h t h i p c o n d i t i o n s . We d i s a g r e e . 

We have d e t e r m i n e d t h a t t h e c o n d i t i o n s c u r r e n t l y c l a i m e d have n o t been 
p r e v i o u s l y a c c e p t e d . Because t h e c l a i m e d c o n d i t i o n s have n o t y e t been d e t e r 
mined t o be compensable, and c o m p e n s a b i l i t y i s n o t conceded, i t i s a t h r e s h o l d 
i s s u e i n t h i s r e s p o n s i b i l i t y d i s p u t e . I f t h e c l a i m i s compensable, t h e n t h e 
t r i e r o f f a c t must address t h e i s s u e o f r e s p o n s i b i l i t y . See R u n f t v. SAIF, 303 
Or 493, 498-99 ( 1 9 8 7 ) . 

Here, t h e m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s d e g e n e r a t i v e r i g h t 
h i p and low back c o n d i t i o n s , as w e l l as h i s c h r o n i c l u m b o s a c r a l s t r a i n , p r o 
g r e s s e d g r a d u a l l y . I t i s u n d i s p u t e d t h a t c l a i m a n t ' s r e p e t i t i v e work a c t i v i t i e s , 
p a r t i c u l a r l y w a l k i n g , c o n t r i b u t e d t o h i s c u r r e n t d i s a b i l i t y and need f o r t r e a t 
ment f o r t h e s e c o n d i t i o n s . (See Exs. 7-2, 14-12-14; 14-21-26; 14-30). There
f o r e , h i s c l a i m i s p r o p e r l y a n a l y z e d as an o c c u p a t i o n a l d i s e a s e . See ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) ; see Fred A. N u t t e r , 44 Van N a t t a 854 ( 1 9 9 2 ) ; see a l s o V a l t i n s o n 
v. SAIF, 56 Or App 184 ( 1 9 8 2 ) ; O'Neal v. S i s t e r s o f P r o v i d e n c e , 22 Or App 16 
( 1 9 7 5 ) . F u r t h e r m o r e , ORS 656.308 i s n o t a p p l i c a b l e t o t h e i n i t i a l a ssignment o f 
l i a b i l i t y f o r an o c c u p a t i o n a l d i s e a s e c l a i m where t h e r e has been no p r e v i o u s l y 
a c c e p t e d c o n d i t i o n . Fred A. N u t t e r , supra. 

C l a i m a n t f i l e d o c c u p a t i o n a l d i s e a s e c l a i m s f o r l e g l e n g t h d i s c r e p a n c y , 
r i g h t h i p and low back d e g e n e r a t i v e c o n d i t i o n s , and a c h r o n i c l u m b o s a c r a l s t r a i n 
w i t h b o t h Aetna and SAIF. SAIF d e n i e d t h e c l a i m s i n w r i t i n g and Aetna expanded 
i t s d e n i a l a t h e a r i n g t o i n c l u d e t h e s e c o n d i t i o n s . ( T r . 5 - 7 ) . 

The R e f e r e e f o u n d , and we agree, t h a t t h e r e i s no m e d i c a l e v i d e n c e con
t r a r y t o Dr. Paluska's o p i n i o n t h a t c l a i m a n t ' s need f o r t r e a t m e n t f o r h i s r i g h t 
h i p and low back c o n d i t i o n s i s due, i n major p a r t , t o h i s work a c t i v i t i e s . 
Based on t h i s e v i d e n c e , we f i n d c l a i m a n t ' s r i g h t h i p and low back c o n d i t i o n s t o 
be compensable. See ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and ( 2 ) . Because c l a i m a n t has n o t e s t a b 
l i s h e d t h a t a p a r t i c u l a r i n s u r e r i s r e s p o n s i b l e , b u t has e s t a b l i s h e d t h a t h i s 
c l a i m i s w o r k - r e l a t e d g e n e r a l l y , he has s u c c e s s f u l l y r e l i e d on t h e l a s t i n j u r i 
ous e x p o s u r e r u l e ' s " r u l e o f p r o o f . " I n such cases, t h e l a s t i n j u r i o u s exposure 
r u l e a p p l i e s t o d e t e r m i n e t h e i n i t i a l assignment o f r e s p o n s i b i l i t y . See B o i s e 
Cascade Corp. v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) ; Bracke v. Baza'r, 293 Or 239, 248 
( 1 9 8 2 ) . 
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The l a s t i n j u r i o u s exposure r u l e p r o v i d e s t h a t where, as h e r e , a w o r k e r 
p r o v e s t h a t an o c c u p a t i o n a l d i s e a s e i s caused by work c o n d i t i o n s t h a t e x i s t e d 
when more t h a n one c a r r i e r was on t h e r i s k , t h e l a s t employment p r o v i d i n g p o t e n 
t i a l l y c a u s a l c o n d i t i o n s i s deemed r e s p o n s i b l e f o r t h e d i s e a s e . B o i s e Cascade 
Corp. v. S t a r b u c k , s u p r a ; Meyer v. SAIF, 71 Or App 371, 373 ( 1 9 8 4 ) . The "onset 
o f d i s a b i l i t y " i s t h e t r i g g e r i n g d a t e f o r d e t e r m i n i n g w h i c h employment i s t h e 
l a s t p o t e n t i a l l y c a u s a l employment. Bracke v. Baza'r, s u p r a . The o n s e t o f d i s 
a b i l i t y i s t h e d a t e upon w h i c h t h e c l a i m a n t f i r s t becomes d i s a b l e d as a r e s u l t 
o f t h e compensable c o n d i t i o n o r , i f t h e c l a i m a n t does n o t become d i s a b l e d , t h e 
d a t e he f i r s t seeks m e d i c a l t r e a t m e n t f o r t h e c o n d i t i o n . P r o g r e s s Q u a r r i e s v. 
V a a n d e r i n g , 80 Or App 160 ( 1 9 8 6 ) ; SAIF v. Carey, 63 Or App 68 ( 1 9 8 3 ) . 

I n t h i s case, c l a i m a n t was f i r s t d i s a b l e d due t o h i s compensable c o n d i 
t i o n s on December 7, 1990, when Dr. Paluska o p e r a t e d on c l a i m a n t ' s r i g h t l e g . 
That s u r g e r y was necessary t o t r e a t c l a i m a n t ' s compensable low back and r i g h t 
h i p c o n d i t i o n s . (See Exs. 1, 2, 14-25). Because SAIF came on t h e r i s k i n Octo
be r 1990 and c l a i m a n t was d i s a b l e d t h e r e a f t e r , r e s p o n s i b i l i t y i s i n i t i a l l y 
a s s i g n e d t o SAIF, t h e i n s u r e r on t h e r i s k when c l a i m a n t became d i s a b l e d due t o 
h i s compensable c o n d i t i o n s . 

SAIF can s h i f t r e s p o n s i b i l i t y t o Aetna, t h e p r i o r i n s u r e r , by showing t h a t 
c l a i m a n t ' s work exposure w h i l e Aetna was on t h e r i s k was t h e s o l e cause o f t h e 
c l a i m e d c o n d i t i o n s o r t h a t i t was i m p o s s i b l e f o r c l a i m a n t ' s e xposure w h i l e SAIF 
was on t h e r i s k t o have caused c l a i m a n t ' s d i s a b i l i t y . FMC C o r p o r a t i o n v. 
L i b e r t y M u t u a l I n s . Co., 70 Or App 370 ( 1 9 8 4 ) . On t h i s r e c o r d , we c o n c l u d e t h a t 
SAIF has e s t a b l i s h e d n e i t h e r . A c c o r d i n g l y , r e s p o n s i b i l i t y f o r c l a i m a n t ' s r i g h t 
h i p and low back o c c u p a t i o n a l d i s e a s e c l a i m s remains w i t h SAIF. 

F i n a l l y , we n o t e t h a t c l a i m a n t has n o t c l a i m e d t h a t h i s l e g l e n g t h d i s 
c r e p a n c y i s i t s e l f w o r k - r e l a t e d . I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t 
c l a i m a n t ' s l e g l e n g t h d i s c r e p a n c y c o n d i t i o n p r e e x i s t e d t h e r e l e v a n t work expo
s u r e s . (See T r . 32-33). Moreover, u n c o n t r a d i c t e d m e d i c a l e v i d e n c e r e l a t e s t h i s 
c o n d i t i o n t o a f r a c t u r e d l e f t femur, which o c c u r r e d when c l a i m a n t was 15 y e a r s 
o l d . (See Exs. 1-1; 14-7-10). I n a d d i t i o n , we n o t e Dr. P a l u s k a ' s reasoned 
o p i n i o n t h a t t h e l e g l e n g t h c o n d i t i o n was a c o n t r i b u t i n g cause ( n o t an e f f e c t ) 
o f c l a i m a n t ' s c u r r e n t d i s a b i l i t y and need f o r t r e a t m e n t . (Ex. 1 4 - 1 0 ) . 

However, as we have s t a t e d , t h e m e d i c a l e v i d e n c e i n d i c a t e s t h a t t h e l e g 
s u r g e r y was r e q u i r e d as t r e a t m e n t f o r t h e h i p and back c o n d i t i o n s . Consequent
l y , t h e l e g s u r g e r y i s compensable, even though t h e s h o r t e n e d l e g c o n d i t i o n i t 
s e l f i s n o t . See Van B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 
694 ( 1 9 8 7 ) . 

A t t o r n e y Fees 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $1,000, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as 
r e p r e s e n t e d by c l a i m a n t ' s s t a t e m e n t o f s e r v i c e s and h i s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 30, 1991 i s m o d i f i e d i n p a r t and r e v e r s e d 
i n p a r t . Aetna C a s u a l t y Company's d e n i a l s o f c l a i m a n t ' s c l a i m s f o r r i g h t h i p 
d e g e n e r a t i o n , a c c e l e r a t e d low back d e g e n e r a t i o n , c h r o n i c l u m b o s a c r a l s t r a i n , and 
r i g h t l e g s u r g e r y a r e r e i n s t a t e d and u p h e l d . The SAIF C o r p o r a t i o n ' s d e n i a l o f 
t h e s e c o n d i t i o n s and t r e a t m e n t i s s e t a s i d e and t h e c l a i m s a r e remanded t o SAIF 
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f o r f u r t h e r p r o c e s s i n g i n accordance w i t h law. That p o r t i o n o f t h e o r d e r ad
d r e s s i n g c l a i m a n t ' s l e g l e n g t h d i s c r e p a n c y c o n d i t i o n i s m o d i f i e d , so t h a t SAIF 
i s r e s p o n s i b l e f o r t h e t r e a t m e n t c l a i m e d , b u t n o t f o r t h e c o n d i t i o n . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $1,000, f o r h i s s e r v i c e s on r e v i e w , pay
a b l e by SAIF. SAIF, r a t h e r t h a n Aetna, s h a l l pay t h e a t t o r n e y f e e awarded by 
t h e R e f e r e e . 

June 30, 1992 C i t e as 44 Van N a t t a 1257 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROLAND DIR, App l i c a n t 
WCB Case No. CV-92001 

ORDER ON RECONSIDERATION (CRIME VICTIM ACT) 
M i c h a e l O. W h i t t y , A s s i s t a n t A t t o r n e y General 

On June 5, 1992, S p e c i a l Hearings O f f i c e r Roger C. Pearson i s s u e d " F i n d 
i n g s o f F a c t , C o n c l u s i o n s and a Proposed Order." Pursuant t o t h e propose d 
o r d e r , t h e S p e c i a l H e a r i n g s O f f i c e r recommended t h a t t h e Department o f J u s t i c e 
Crime V i c t i m s ' Compensation Program's November 4, 1991 d e c i s i o n t o deny a p p l i 
c a n t ' s c l a i m f o r compensation under t h e Crime V i c t i m s A c t be a f f i r m e d . 

I n r esponse t o t h a t proposed o r d e r , a p p l i c a n t has s u b m i t t e d h i s l e t t e r , 
accompanied by two d e n t a l b i l l s . Contending t h a t t h e s e b i l l s a r e a t t r i b u t a b l e 
t o h i s i n j u r i e s r e s u l t i n g f r o m t h e i n c i d e n t i n q u e s t i o n , a p p l i c a n t makes a 
" f i n a l p l e a f o r h e l p i n t h i s m a t t e r , so t h i s m a t t e r c o u l d f i n a l l y be r e s o l v e d . " 

As r e c o g n i z e d i n t h e proposed o r d e r , t h e p h y s i c a l and f i n a n c i a l trauma t o 
a p p l i c a n t caused by t h i s t r a g i c e vent i s app a r e n t . N e v e r t h e l e s s , we concur w i t h 
t h e S p e c i a l H e a r i n g s o f f i c e r ' s c o n c l u s i o n s t h a t a p p l i c a n t ' s i n j u r i e s a r e sub
s t a n t i a l l y a t t r i b u t a b l e t o h i s own w r o n g f u l a c t i o n s and t h a t a p p l i c a n t s u b s t a n 
t i a l l y p r o v o k e d h i s a s s a i l a n t . 

Inasmuch as t h e l e g i s l a t u r e has mandated t h a t t o r e c e i v e b e n e f i t s as a 
v i c t i m o f a c r i m e under t h e A c t an a p p l i c a n t ' s i n j u r y must n o t be s u b s t a n t i a l l y 
a t t r i b u t a b l e t o h i s own w r o n g f u l a c t o r t o h i s s u b s t a n t i a l p r o v o c a t i o n o f h i s 
a s s a i l a n t , we agree w i t h t h e S p e c i a l Hearings O f f i c e r ' s r e a s o n i n g t h a t a p p l i c a n t 
i s n o t e n t i t l e d t o any compensation. I n o t h e r words, a p p l i c a n t ' s c l a i m does n o t 
s a t i s f y t h e s t a t u t o r y r e q u i r e m e n t s which would e n t i t l e him t o b e n e f i t s under t h e 
A c t . T h i s d e c i s i o n a l s o p e r t a i n s t o a p p l i c a n t ' s c u r r e n t r e q u e s t f o r payment o f 
h i s d e n t a l b i l l s . 

A c c o r d i n g l y , as supplemented h e r e i n , we a f f i r m and adopt t h e S p e c i a l Hear
i n g s O f f i c e r ' s June 5, 1992 proposed o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
PAMELA E. FLEISCHER, Claimant 

WCB Case Nos. 91-06499 & 91-02287 
ORDER ON REVIEW 

Cr a i n e & Love, Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

M i c h a e l O. W h i t t y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e S c h u l t z ' s 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r p o s t - t r a u m a t i c 
s t r e s s d i s o r d e r and i n j u r y t o c l a i m a n t ' s r i g h t hand. On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

On Oct o b e r 8, 1989, w h i l e w o r k i n g a t Good Samaritan H o s p i t a l , c l a i m a n t was 
t h e v i c t i m o f an a t t e m p t e d r a p e . As a r e s u l t o f t h i s a s s a u l t , c l a i m a n t i n j u r e d 
h er back and s u b s e q u e n t l y developed p o s t - t r a u m a t i c s t r e s s d i s o r d e r . Good Samar
i t a n , a s e l f - i n s u r e d employer, accepted t h e c l a i m f o r c l a i m a n t ' s back i n j u r y and 
p s y c h o l o g i c a l c o n d i t i o n . 

• C l a i m a n t s t o p p e d w o r k i n g a t Good Samaritan H o s p i t a l a t t h e end o f May 
1990. ' About t h a t t i m e , she r e c e i v e d a t e l e p h o n e c a l l f r o m her a s s a i l a n t a t 
home, a l t h o u g h heir t e l e p h o n e number was u n l i s t e d . The man i n d i c a t e d t h a t he was 
s t i l l a r o u n d and had "not f o r g o t t o n h e r . " C l a i m a n t changed her t e l e p h o n e number 
t o a n o t h e r u n l i s t e d number. N e v e r t h e l e s s , t h e a t t a c k e r c a l l e d a g a i n on October 
8, 1990 t o w i s h c l a i m a n t a "happy a n n i v e r s a r y " o f t h e a t t e m p t e d r a p e . 

I n J u l y 1990, c l a i m a n t went t o work as a f i l e c l e r k a t SAIF's i n s u r e d , a 
m e d i c a l c l i n i c . The c l i n i c i s l o c a t e d i n Northwest P o r t l a n d . A t t h e s u g g e s t i o n 
o f h e r s u p e r v i s o r , c l a i m a n t e v e n t u a l l y agreed t o a r r i v e a t t h e o f f i c e a t 8:00 
a.m., a l t h o u g h most o f t h e o t h e r s t a f f a r r i v e d a t 8:30 a.m., i n o r d e r t o more 
e a s i l y c o m p l e t e her f i l i n g work. Claimant e n t e r e d t h e o f f i c e by u n l o c k i n g a 
door l o c a t e d i n t h e r e a r o f t h e b u i l d i n g . A l t h o u g h t h e door s t o o d i n a r e c e s s e d 
space, a s m a l l p a r k i n g l o t and t h e W i l l i a m Temple House f a c e d t h e back door. A 
s c h o o l a l s o was l o c a t e d a c r o s s t h e s t r e e t from t h e c l i n i c . 

On October 12, 1990, a t a p p r o x i m a t e l y 8:00 a.m., c l a i m a n t a r r i v e d a t t h e 
o f f i c e . As c l a i m a n t was u n l o c k i n g t h e back door, a man p u t a k n i f e t o h e r back 
and f o r c e d her i n s i d e t h e o f f i c e . C l a i m a n t l a t e r i d e n t i f i e d him as t h e same 
pe r s o n who a t t e m p t e d t o rape her a p p r o x i m a t e l y a year e a r l i e r . The man i n s t i 
g a t e d a s e x u a l a s s a u l t a g a i n s t c l a i m a n t . Claimant', however, was a b l e t o i n t e r 
r u p t t h e a s s a u l t and f i g h t o f f her a s s a i l a n t who t h e n r a n f r o m t h e c l i n i c b u i l d 
i n g . 

C l a i m a n t a g a i n sought p s y c h i a t r i c t h e r a p y as a r e s u l t o f t h e second a t t a c k 
and was d i a g n o s e d w i t h p o s t - t r a u m a t i c s t r e s s d i s o r d e r . SAIF d e n i e d t h i s c o n d i 
t i o n , as w e l l as an i n j u r y t o c l a i m a n t ' s r i g h t hand, on t h e b a s i s t h a t any i n - ! 
j u r i e s r e s u l t i n g f r o m t h e second a t t e m p t e d rape were n o t compensable. 

CONCLUSIONS OF LAW AND OPINION 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) p r o v i d e s t h a t a "compensable i n j u r y " i s an i n j u r y 
" a r i s i n g o u t o f and i n t h e course o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r 
r e s u l t i n g i n d i s a b i l i t y o r d e a t h [ . ] " The Referee c o n c l u d e d t h a t t h e second 
a t t e m p t e d r a p e a t SAIF's i n s u r e d d i d a r i s e o u t o f and i n t h e c o u r s e o f employ
ment based on h i s f i n d i n g t h a t , a l t h o u g h " t h e a t t a c k e r i n t h i s case c l e a r l y 
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sought c l a i m a n t o u t , he d i d so a t a t i m e when c l a i m a n t was r e q u i r e d by t h e con
d i t i o n s o f h e r employment t o be alone and t h u s more v u l n e r a b l e t o a t t a c k . " (O & 
O a t 1 0 ) . 

I n o r d e r f o r an i n j u r y t o a r i s e o u t o f and be i n t h e c o u r s e o f employment, 
t h e r e must be a s u f f i c i e n t r e l a t i o n s h i p between t h e i n j u r y and t h e employment. 
Rogers v. SAIF, 289 Or 633, 642 ( 1 9 8 0 ) . I f t h e i n j u r y r e s u l t s f r o m t h e "mere 
f a c t " t h a t t h e employment p l a c e s t h e worker a t t h e s i t e o f t h e a c c i d e n t , t h e n 
t h e i n j u r y i s n o t compensable. Wallace v. Green Thumb, I n c . , 296 Or 79, 83 
( 1 9 8 3 ) . 

I n C a r r v. U.S. West D i r e c t Co., 98 Or App 30 ( 1 9 8 9 ) , t h e C o u r t o f Appeals 
d i s c u s s e d t h e c o m p e n s a b i l i t y o f i n j u r i e s t o t h e c l a i m a n t when she was s e x u a l l y 
h a r r a s s e d , a s s a u l t e d , and raped by her s u p e r v i s o r i n t h e c o urse o f h e r work as 
an o u t s i d e s a l e s r e p r e s e n t a t i v e . S p e c i f i c a l l y , t h e c o u r t examined whether a 
s u f f i c i e n t "work c o n n e c t i o n " e x i s t e d between c l a i m a n t ' s i n j u r i e s and her employ
ment. The c o u r t f i r s t f o u n d t h a t c l a i m a n t was i n j u r e d i n t h e c o u r s e o f her em
p l o y m e nt because she was p e r f o r m i n g her j o b when she was a s s a u l t e d and t h a t t h i s 
f a c t o r weighed i n f a v o r o f c o m p e n s a b i l i t y . I d . a t 35. 

The c o u r t f u r t h e r f o u n d , however, t h a t t h e c l a i m a n t f a i l e d t o p r o v e causa
t i o n , o r t h a t t h e i n j u r y "arose o u t o f " t h e employment, s t a t i n g t h a t : 

"The source o f t h e i n j u r y bears l i t t l e o r no r e l a t i o n s h i p t o 
t h e employment. There i s no evidence t h a t t h e a s s a u l t s were p r o 
voked by a n y t h i n g r e l a t e d t o t h e work. [ C i t e o m i t t e d . ] There i s no 
e v i d e n c e t h a t t h e n a t u r e o f t h e j o b o r t h e j o b e n v i r o n m e n t c r e a t e d 
o r enhanced t h e r i s k o f a s s a u l t . The f a c t t h a t t h e employment 
p l a c e d p l a i n t i f f and [ h e r s u p e r v i s o r ] t o g e t h e r i s n o t , i n i t s e l f , 
enough. [ C i t e o m i t t e d . ] An employer i s n o t s u b j e c t t o t h e w o r k e r s ' 
compensation law f o r a l l i n j u r i e s t o an employe i r r e s p e c t i v e o f t h e 
cause m e r e l y because t h e employe i s i n j u r e d w h i l e w o r k i n g a t t h e 
p l a c e o f employment. There must be some c a u s a l l i n k between t h e 
o c c u r r e n c e o f t h e i n j u r y and a r i s k connected w i t h t h e employment. 
[ C i t e o m i t t e d . ] That l i n k has n o t been e s t a b l i s h e d h e r e , and we 
c o n c l u d e , t h e r e f o r e , t h a t t h e evidence on summary judgment does n o t 
compel t h e c o n c l u s i o n t h a t t h e o c c u r r e n c e was covered by t h e work
e r s ' compensation law." I d . 

I n a s i m i l a r v e i n , Larson f i n d s a c a u s a l c o n n e c t i o n between an a s s a u l t and 
work i f t h e r e i s p r o o f t h a t t h e work environment i n c r e a s e d t h e r i s k o f a t t a c k o r 
t h a t t h e a t t a c k was m o t i v a t e d by something r e l a t e d t o t h e employment. 1A L a r 
son, Workmen's Compensation Law 11.11(b) ( 1 9 7 9 ) . For example, under Larson's 
t h e o r y , a w o r k e r who i s a s s a u l t e d w h i l e w o r k i n g i n a dangerous e n v i r o n m e n t , such 
as a l o n e l y and i s o l a t e d s p o t a t n i g h t , would have a compensable c l a i m s i n c e t h e 
r i s k o f a s s a u l t was i n c r e a s e d by t h e r e q u i r e m e n t s o f t h e j o b . I d . 

L i k e t h e c l a i m a n t i n C a r r , c l a i m a n t here was i n j u r e d i n t h e c o u r s e o f her 
employment because she was p e r f o r m i n g her j o b a t t h e t i m e t h a t she was a t t a c k e d . 
However, l i k e t h e c o u r t i n C a r r , we f i n d t h a t c l a i m a n t f a i l e d t o p r o v e 
c a u s a t i o n — t h a t i s , t h a t t h e a t t a c k arose o u t o f her employment. F i r s t , we n o t e 
t h a t t h e e v i d e n c e i n d i c a t e s t h a t t h e a t t a c k was n o t m o t i v a t e d by any f a c t o r r e 
l a t e d t o c l a i m a n t ' s employment. A f t e r t h e f i r s t a t t e m p t e d r a p e , c l a i m a n t ' s 
a t t a c k e r s t a l k e d h e r , c a l l i n g her t w i c e a t home t o t h r e a t e n h e r , and t h e n 
a t t e m p t i n g t o r a p e her a second t i m e . We f i n d t h a t such e v i d e n c e d e m o n s t r a t e s 
t h a t t h e second a t t e m p t e d rape was d i r e c t e d a t c l a i m a n t p e r s o n a l l y , r a t h e r t h a n 
a r e s u l t o f h e r p o s i t i o n i n t h e c l i n i c . 

C l a i m a n t argues t h a t t h e work environment enhanced t h e r i s k o f a s s a u l t i n 
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t h a t she was made more v u l n e r a b l e t o a t t a c k because she a r r i v e d a t t h e o f f i c e 
b e f o r e anyone e l s e and e n t e r e d t h r o u g h a door t h a t was p a r t i a l l y h i d d e n f r o m 
v i e w . C l a i m a n t ' s a s s e r t i o n may be c o r r e c t , b u t she p r o v i d e s no e v i d e n c e t o 
pr o v e a g r e a t e r l i k e l i h o o d o f a s s a u l t i n t h a t area a t t h a t t i m e o f t h e m o r n i n g . 
On t h e c o n t r a r y , c l a i m a n t h e r s e l f t e s t i f i e d t h a t she d i d n o t f e e l " t h r e a t e n e d " 
by a r r i v i n g e a r l y and t h a t she f e l t "as s a f e as I f e e l any o t h e r t i m e a f t e r 
h a v i n g been a t t a c k e d . " ( T r . 28-29). C l a i m a n t ' s s u p e r v i s o r a l s o t e s t i f i e d t h a t 
she c o n s i d e r e d t h e area " s a f e " a t t h a t t i m e o f t h e morning. ( T r . 40) . I n l i g h t 
o f such t e s t i m o n y , we a r e u n a b l e t o equate c l a i m a n t ' s work e n v i r o n m e n t w i t h an 
i n h e r e n t l y dangerous environment such as a l o n e l y and i s o l a t e d s p o t a t n i g h t . 

I n v i e w o f t h e l a c k o f p r o o f d e m o n s t r a t i n g t h a t t h e work e n v i r o n m e n t 
a p p r e c i a b l y i n c r e a s e d t h e r i s k o f a t t a c k and our c o n c l u s i o n t h a t t h e a s s a u l t was 
n o t m o t i v a t e d by any f a c t o r s r e l a t e d t o c l a i m a n t ' s j o b , we a r e c o m p e l l e d t o con
c l u d e t h a t c l a i m a n t f a i l e d t o e s t a b l i s h a s u f f i c i e n t employment nexus t o r e n d e r 
t h e a s s a u l t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 6, 1991, as r e c o n s i d e r e d September 19, 
1991, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r 
f i n d i n g t h a t c l a i m a n t ' s i n j u r i e s , i n c l u d i n g p o s t - t r a u m a t i c s t r e s s d i s o r d e r and a 
r i g h t hand i n j u r y , compensable i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s d e n i a l i s 
r e i n s t a t e d and u p h e l d . The Referee's assessed a t t o r n e y f e e award o f $2,600, 
p a y a b l e by SAIF, i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 

June 30, 1992 C i t e as 44 Van N a t t a 1260 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LESTER M. GIBSON, Claimant 

WCB Case No. 91-02736 
ORDER ON REVIEW 

J. M i c h a e l Casey, Claimant A t t o r n e y 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Brazeau and Hooton. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r 
'which d i r e c t e d i t t o pay c l a i m a n t ' s scheduled permanent d i s a b i l i t y award a t t h e 
r a t e o f $305 p e r degree. On r e v i e w , t h e . i s s u e i s t h e r a t e o f s c h e d u l e d perma
n e n t d i s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u pplementa
t i o n . 

The employer argues t h a t c l a i m a n t i s p r e c l u d e d f r o m c h a l l e n g i n g t h e r a t e 
a t w h i c h t h e J u l y 26, 1990 D e t e r m i n a t i o n Order award o f 3 p e r c e n t s c h e d u l e d p e r 
manent d i s a b i l i t y was p a i d . We d i s a g r e e . 

The J u l y 26, 1990 D e t e r m i n a t i o n Order d i d n o t become f i n a l . A l t h o u g h t h e 
D e t e r m i n a t i o n Order awarded a s p e c i f i c amount o f schedul e d permanent d i s a b i l i t y 
c o mpensation w h i c h corresponded t o a r a t e o f $145 per degree, t h e p r i o r r e f e r e e 
r e p l a c e d t h a t award w i t h an 8 p e r c e n t scheduled d i s a b i l i t y award. The p r i o r 
r e f e r e e d i d n o t award a s p e c i f i c sum o f compensation, and t h e p a r t i e s d i d n o t 
s t i p u l a t e t o any p a r t i c u l a r amount o r r a t e o f scheduled permanent d i s a b i l i t y . 
Cf. M i c h a e l E. M o r r i s o n , 44 Van N a t t a 372 (19 9 2 ) . A c c o r d i n g l y , t h e r a t e o f pay
ment o f t h e e n t i r e 8 p e r c e n t scheduled d i s a b i l i t y awarded by t h e p r i o r r e f e r e e 
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remained a v i a b l e i s s u e . Claimant i s not precluded from r a i s i n g the r a t e i s s u e 
i n t h i s proceeding. See, e.g., Henry K. Schwane, 44 Van Natta 679 (1992). 

Claimant's a t t o r n e y i s e n t i t l e d to an asse s s e d attorney fee f o r p r e v a i l i n g 
a g a i n s t the s e l f - i n s u r e d employer's request f o r review. See ORS 656.382(2). 
A f t e r c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and applying them 
to t h i s c a s e , we f i n d t h a t a reasonable fee f o r claimant's c o u n s e l ' s s e r v i c e s on 
review concerning the r a t e of permanent d i s a b i l i t y i s s u e i s $250, t o be paid by 
the s e l f - i n s u r e d employer. I n reaching t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d the time devoted to the i s s u e (as represented by c l a i m a n t ' s respon
dent's b r i e f ) , the complexity of the i s s u e , and the value to clai m a n t of the 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s order dated J u l y 22, 1991 i s affirmed. For s e r v i c e s on 
Board review, c l a i m a n t ' s attorney i s awarded an a s s e s s e d a t t o r n e y fee of $250, 
to be p a i d by the s e l f - i n s u r e d employer. 

June 30, 1992 C i t e as 44 Van Natta 1261 (1992) 

I n the Matter of the Compensation of 
WILLIAM GIBBONS, Claimant 
WCB Case No. 91-06977 

ORDER ON REVIEW 
Fr a n c e s c o n i , e t a l . , Claimant Attorneys 

Roberts, e t a l . , Defense Attorney 

Reviewed by Board Members Moller and Neidig. 

Claimant r e q u e s t s review of Referee Peterson's order t h a t a f f i r m e d a 
Determination Order award of 5 percent (7.5 degrees) scheduled permanent d i s 
a b i l i t y award f o r the l o s s of use or fun c t i o n of h i s r i g h t arm (elbow). I n i t s 
respondent's b r i e f , the i n s u r e r contends t h a t c l a i m a n t ' s request f o r hear i n g was 
not t i m e l y f i l e d . On review, the i s s u e s are t i m e l i n e s s and extent of scheduled 
permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's "Findings of F a c t s . " 

CONCLUSIONS OF LAW AND OPINION 
T i m e l i n e s s 

The i n s u r e r f i r s t r a i s e s i t s t i m e l i n e s s argument on appeal. G e n e r a l l y , we 
w i l l not address an i s s u e r a i s e d f o r the f i r s t time on appeal. Gunther H. 
J a c o b i , 41 Van Natta 1031 (1989). An exception i s made f o r matters i n v o l v i n g 
s u b j e c t matter j u r i s d i c t i o n . See S c h l e c t v. SAIF, 60 Or App 449 (1982) ( s u b j e c t 
matter j u r i s d i c t i o n may be r a i s e d a t any time during the course of l i t i g a t i o n ) . 
However, t i m e l i n e s s of a hearing request from a Determination Order does not 
r a i s e an i s s u e of s u b j e c t matter j u r i s d i c t i o n . SAIF v. Roles, 111 Or App 597 
(1992). T h e r e f o r e , we conclude t h a t the i n s u r e r ' s defense regarding t i m e l i n e s s 
of c l a i m a n t ' s h e a r i n g request i s i t s e l f untimely. But see O l i v e r M. Pavton. 43 
Van Natta 2738 (1991). A l t e r n a t i v e l y , we address the i n s u r e r ' s argument on the 
m e r i t s and r e j e c t i t . 

A r e q u e s t f o r hearing on a Determination Order must be f i l e d w i t h i n 180 
days a f t e r the date on which copies of the order were mailed to the p a r t i e s . 
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Former ORS 656.319(4). I n the present case, the 180th day was June 4, 1991. 
Claimant's r e q u e s t f o r hearing was r e c e i v e d by the Hearings D i v i s i o n on June 4, 
1991 and was, t h e r e f o r e , w i t h i n the 180-day period. Accordingly, we conclude 
t h a t c l a i m a n t ' s request f o r hearing was t i m e l y f i l e d . 

E x t e n t of Permanent D i s a b i l i t y 

For the purposes of determining i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l 
i t y , ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n of the standards f o r the 
e v a l u a t i o n of d i s a b i l i t y adopted by the D i r e c t o r pursuant to ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those "standards" i n e f f e c t on the date of the Determination 
Order from which the hearing was requested c o n t r o l the e v a l u a t i o n of permanent 
p a r t i a l d i s a b i l i t y . Former OAR 438-10-010. 

Claimant's c o n d i t i o n became medi c a l l y s t a t i o n a r y on May 15, 1989, and h i s 
c l a i m was c l o s e d by Determination Order on December 6, 1990. T h e r e f o r e , we 
apply the "standards" e f f e c t i v e at the time of the Determination Order, i n 
r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seer. 

Claimant contends t h a t the "standards" do not adequately compensate him 
f o r t h e : l o s s of use or f u n c t i o n of h i s r i g h t arm. I n t h i s regard, e i t h e r p a r t y 
may e s t a b l i s h t h a t the record, as a whole, c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i 
dence t h a t the degree of permanent p a r t i a l d i s a b i l i t y s u s t a i n e d by a c l a i m a n t i s 
more or l e s s than the extent i n d i c a t e d by the standards. ORS 656.283(7) and 
656.295(5). To be c l e a r and convincing, the evidence must e s t a b l i s h t h a t the 
t r u t h of the a s s e r t e d f a c t i s h i g h l y probable. R i l e y H i l l General C o n t r a c t o r , 
I n c . v. Tandy Corp., 303 Or 390, 402 (1987). 

I n the p r e s e n t case, the Referee found t h a t t h e r e was a l a c k of evidence 
t h a t c l a i m a n t has been precluded from earning a p o t e n t i a l l y higher income i n the 
f u t u r e than h i s c u r r e n t wages or the wage he r e c e i v e d at h i s a t - i n j u r y job. The 
Referee, t h e r e f o r e , concluded t h a t t h e r e i s not c l e a r and c o n v i n c i n g evidence 
t h a t c l a i m a n t has s u f f e r e d a higher degree of scheduled permanent d i s a b i l i t y 
than the e n t i t l e m e n t i n d i c a t e d by the "standards." We agree w i t h the Referee 
t h a t no a d d i t i o n a l award i s warranted, but we o f f e r the f o l l o w i n g a n a l y s i s . 

A l l permanent d i s a b i l i t y i s not r a t e d based on l o s s of e a r n i n g c a p a c i t y . 
Paul E. Denue, 42 Van Natta 44 (1990). A d i s a b i l i t y to a scheduled body p a r t i s 
a d i s a b i l i t y under ORS 656.214(2), not 656.214(5). Accordingly, d i s a b i l i t y t o 
scheduled body p a r t s i s r a t e d based on l o s s of use or f u n c t i o n only. Paul E. 
Denue, supra. 

Claimant contends t h a t he i s not claiming an a d d i t i o n a l award of permanent 
d i s a b i l i t y based upon a l o s s of earning c a p a c i t y . Rather, c l a i m a n t a s s e r t s t h a t 
he has proven by c l e a r and convincing evidence t h a t he has l o s t more use or 
f u n c t i o n than t h a t allowed under the standards because "what i s a 5 percent l o s s 
of use and f u n c t i o n to the average i n d i v i d u a l , does not adequately d e s c r i b e the 
l o s s and [ s i c ] use and f u n c t i o n to an i n d i v i d u a l with the heightened use and 
f u n c t i o n of the body p a r t as i n the case of t h i s p r o f e s s i o n a l a t h l e t e . " (App. 
Br. a t 2 ) . Here, however, claimant has not s p e c i f i c a l l y pointed t o l o s s of use 
or f u n c t i o n beyond t h a t awarded by the "standards." F u r t h e r , c l a i m a n t has c i t e d 
no a u t h o r i t y f o r h i s contention. Nor are we aware of any a u t h o r i t y i n support 
of h i s p o s i t i o n . 

We conclude t h a t claimant has f a i l e d to e s t a b l i s h t h a t the r e c o r d , as a 
whole, c o n s t i t u t e s c l e a r and convincing evidence t h a t c l a i m a n t ' s degree of l o s s 
of use or f u n c t i o n i s g r e a t e r than t h a t contemplated under the " s t a n d a r d s . " 
Former ORS 656.283(7); 656.295(5). Therefore, we do not award c l a i m a n t d i s a b i l 
i t y based on c l e a r and convincing evidence. A I B O see S u r r a t t v. Gunderson 
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Bros., 259 Or 65, 72-73 (1971) ( i n e v a l u a t i n g scheduled d i s a b i l i t y , the examiner 
d e a l s merely w i t h the i n j u r e d p a r t and the e v a l u a t i o n a p p r a i s e s the r e s u l t i n g 
l o s s by comparing the claimant's present s t r u c t u r e or f u n c t i o n w i t h the c l a i m 
a n t ' s p r e i n j u r y s t r u c t u r e or f u n c t i o n ) . 

ORDER 

The R e f e r e e ' s order dated September 11, 1991 i s affirmed. 

June 30, 1992 C i t e as 44 Van Natta 1263 (19921 

I n the Matter of the Compensation of ; 

ROBERT W. GILLIAM, Claimant 
WCB Case No. 90-05835 

ORDER ON REVIEW 
W. D a n i e l Bates, J r . , Claimant Attorney 
Dennis U l s t e d ( S a i f ) , Defense Attorney 

Reviewed by Board Members Brazeau and Moller. 

Claimant r e q u e s t s review of those portions of Referee L i v e s l e y ' s order 
t h a t : (1) found t h a t h i s p s y c h o l o g i c a l c o n d i t i o n c l a i m was not prematurely 
c l o s e d by a February 27, 1990 Determination Order; and (2) upheld the SAIF Cor
p o r a t i o n ' s p a r t i a l d e n i a l s of h i s diabetes m e l l i t u s and h y p e r l i p i d e m i a condi
t i o n s . On review, the i s s u e s are premature c l o s u r e and com p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's Findings of F a c t . 

CONCLUSIONS OF LAW AND OPINION 

Premature c l o s u r e 

We adopt the Referee's Conclusions of Law and Opinion on the i s s u e of pre
mature c l o s u r e , w i t h the fo l l o w i n g supplementation. 

On review, claimant notes t h a t h i s t r e a t i n g p s y c h i a t r i s t , Dr. C a r t e r , has 
opined t h a t c l a i m a n t w i l l not be me d i c a l l y s t a t i o n a r y u n t i l " t h r e e months a f t e r 
s u c c e s s f u l placement i n a s t a b l e job t h a t he can do and demonstrates h i s a b i l i t y 
t o f u n c t i o n i n t h a t s e t t i n g . " A d d i t i o n a l l y , claimant argues t h a t even Dr. 
Turco, an independent medical examiner, observed t h a t claimant would not " f e e l 
e n t i r e l y good about him s e l f u n t i l he i s g a i n f u l l y employed a t a job c o n s i s t e n t 
w i t h h i s l i m i t a t i o n s . " 

We agree w i t h the Referee's conclusion t h a t such comments do not n e c e s s a r 
i l y equate t o a f i n d i n g t h a t claimant's c o n d i t i o n i s expected t o improve. See 
e.g. M i l f o r d W. Hayes, 42 Van Natta 2865 (1990) (seeking v o c a t i o n a l a s s i s t a n c e 
f o r c l a i m a n t i s not n e c e s s a r i l y an i n d i c a t i o n t h a t the doctor expected c l a i m a n t 
t o improve); Harold D. Ward, 42 Van Natta 381 (1990) (a worker who conti n u e s to 
need v o c a t i o n a l s e r v i c e s may be me d i c a l l y s t a t i o n a r y ) . 

Under the circumstances, we agree with the Referee t h a t claimant has 
f a i l e d t o e s t a b l i s h t h a t he was not medi c a l l y s t a t i o n a r y a t the time of c l a i m 
c l o s u r e . 
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Compensability 

Diabetes m e l l i t i s 

The Referee concluded t h a t claimant had not e s t a b l i s h e d t h a t h i s weight 
gain ( r e s u l t i n g from h i s compensable i n j u r y ) was the major c o n t r i b u t i n g cause of 
h i s d i a b e t e s c o n d i t i o n . We agree with the Referee's c o n c l u s i o n w i t h the f o l l o w 
ing supplementation. 

Under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , a worker who s u f f e r s a second i n j u r y or d i s 
ease as a consequence of the o r i g i n a l compensable i n j u r y w i l l be compensated f o r 
the second c o n d i t i o n only i f the compensable i n j u r y i s the major c o n t r i b u t i n g 
cause of t h a t c o n d i t i o n . See J u l i e K. Gasperino, 43 Van Natta 1151 (1991); 
a f f ' d Albany General H o s p i t a l v. Gasperino, 113 Or App 411 (1992). 

I n the pr e s e n t case, we agree with the Referee t h a t c l a i m a n t has not 
e s t a b l i s h e d t h a t the compensable i n j u r y i s the major c o n t r i b u t i n g cause of h i s 
d i a b e t e s m e l l i t i s c o n d i t i o n . 

H y p e r l i p i d e m i a 

We adopt the Referee's Conclusions of Law and Opinion on the i s s u e of com
p e n s a b i l i t y of c l a i m a n t ' s hyperlipidemia c o n d i t i o n . See J u l i e K. Gasperino, 
supra. 

ORDER 

The R e f e r e e ' s order dated J u l y 17, 1991 i s af f i r m e d . 

June 30, 1992 C i t e as 44 Van Natta 1264 (1992) 

I n the Matter of the Compensation of 
CHERYL M. HICKOX, Claimant 

WCB Case No. 90-13905 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant Attorney 
Hallock & Bennett, Defense Attorneys 

Reviewed by Board Members Brazeau and Neidig. 

Claimant r e q u e s t s review of Referee Thye's order t h a t upheld t h e i n s u r e r ' s 
d e n i a l . o f her mental s t r e s s occupational d i s e a s e c l a i m . I n her b r i e f , c l a i m a n t 
asks the Board to s t r i k e the testimony of the i n s u r e r ' s w i t n e s s . On review, the 
i s s u e s a r e motion to s t r i k e and compensability. We deny the motion and a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t as supplemented. The i n s u r e r 
planned t o c a l l Ms. S e n n [ - B a t t e r s h e l l ] , c l a i mant's former s u p e r v i s o r , as i t s 
only w i t n e s s . P r i o r t o the hearing, Ms. Senn ceased employment w i t h t h e i n s u r e d 
and, without the i n s u r e r ' s knowledge, moved out of s t a t e . Although t h e w i t n e s s 
was w i l l i n g t o t e s t i f y , she was unable to t r a v e l to Oregon f o r the h e a r i n g as 
she had begun a new job only f i v e days e a r l i e r . 

At the hearing, the i n s u r e r moved to take Ms. Senn's testimony by t e l e 
phone. Claimant objected, contending the Referee would be unable to d i s c e r n t h e 
t r u t h f u l n e s s of the wi t n e s s i f she were not before him. F i n d i n g t h a t e x t r a o r d i 
nary c i r c u m s t a n c e s e x i s t e d , the Referee granted the motion. F o l l o w i n g the c l o s e 
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of c l a i m a n t ' s case i n c h i e f , counsel for the i n s u r e r and claimant, as w e l l as 
the Ref e r e e , conducted t e l e p h o n i c examination of Ms. Senn. Claimant then p r e 
sented r e b u t t a l testimony. 

The h e a r i n g was conducted i n a manner t h a t achieved s u b s t a n t i a l j u s t i c e . 

CONCLUSIONS OF LAW AND OPINION 

Motion t o S t r i k e Testimony 

The i n i t i a l q uestion presented on review i s whether the Referee e r r e d i n 
a l l o w i n g Ms. Senn to t e s t i f y v i a telephone. A hearings r e f e r e e i s not bound by 
common law or s t a t u t o r y r u l e s of evidence or by t e c h n i c a l or formal r u l e s of 
procedure, and may conduct the hearing i n any manner t h a t w i l l a c h ieve substan
t i a l j u s t i c e . ORS 656.283(7). The Board and the c o u r t s have long encouraged 
the e x e r c i s e of d i s c r e t i o n i n e v i d e n t i a r y matters i n favor of admission so long 
as the fundamental f a i r n e s s of the proceeding i s not compromised. See Lucke v. 
Compensation Department, 254 Or 439, 442-43 (1969); C r i s t o f a n o v. SAIF, 19 Or 
App 272, 273, 274 (1974); Cherry Walker, 40 Van Natta 1973 (1988). S i m i l a r l y , 
the r u l e s grant r e f e r e e s broad d i s c r e t i o n i n a l l o w i ng testimony to be taken i n 
any manner t h a t w i l l a f f o r d s u b s t a n t i a l j u s t i c e . OAR 438-07-022. 

OAR 438-07-022 provides t h a t : 

"Testimony of l a y w i t n e s s e s s h a l l be taken by p e r s o n a l appear
ance of the w i t n e s s before the r e f e r e e at the hearing u n l e s s the 
w i t n e s s i s unable to attend the hearing due to e x t r a o r d i n a r y circum
s t a n c e s beyond the c o n t r o l of the party o f f e r i n g the testimony and 
a l l p a r t i e s and the r e f e r e e agree, or the r e f e r e e f i n d s , t h a t the 
testimony should be taken other than by personal appearance of the 
w i t n e s s a t the hearing and t h a t the testimony of the w i t n e s s cannot 
be taken by a telephone d e p o s i t i o n or in-person d e p o s i t i o n . I n such 
c a s e s , the r e f e r e e may allow testimony to be taken i n any manner 
t h a t w i l l a f f o r d s u b s t a n t i a l j u s t i c e and i n s u r e a complete and accu
r a t e r e c o r d of a l l examination and testimony." 

Claimant argues t h a t the witness "could have p h y s i c a l l y come, and the only 
t h i n g t h a t stopped her from coming was her f e a r of l o s i n g her job." Therefore, 
i t contends, the w i t n e s s was "not 'unable' to attend the hearing" w i t h i n the 
meaning of the r u l e . There i s nothing i n the r u l e to support c l a i m a n t ' s con
t e n t i o n t h a t a w i t n e s s must be " p h y s i c a l l y " unable to attend a h e a r i n g to con
s t i t u t e " e x t r a o r d i n a r y circumstances." We d e c l i n e to adopt such a narrow i n t e r 
p r e t a t i o n . 

Claimant f u r t h e r argues t h a t the w i t n e s s ' testimony should be s t r i c k e n be
cause her u n a v a i l a b i l i t y was "due to the f a i l u r e of defense counsel t o secure 
her attendance." I n t h i s regard we note t h a t at the time of the h e a r i n g , the 
w i t n e s s had l e f t the employ of the insured and, thus, the i n s u r e r had no l e v e r 
age t o o b t a i n her p e r s o n a l appearance. Moreover, although subpoenas may be 
s e r v e d f o r the attendance of w i t n e s s e s and the production of testimony before 
any h e a r i n g , because Ms. Senn had l e f t the j u r i s d i c t i o n of the Hearings D i v i 
s i o n , t h e v i a b i l i t y of a subpoena under such circumstances would be s u b j e c t t o 
q u e s t i o n . See ORS 6 5 6 . 7 2 6 ( 2 ) ( c ) . 

F i n a l l y , and most importantly, i n l i e u of her p e r s o n a l appearance, the i n 
s u r e r d i d s e c u r e Ms. Senn's testimony v i a telephone before the Referee, and the 
w i t n e s s was a v a i l a b l e f o r cross-examination by claimant's c o u n s e l . I n t h i s r e 
gard, we note t h a t i n the event a witness i s unable to attend a hearing, t e s t i 
mony may be taken by "telephone d e p o s i t i o n or in-person d e p o s i t i o n . " OAR 438-
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07-022. Had Ms. Senn's testimony been secured i n e i t h e r of those manners, as 
would have been proper, the Referee would not have been p r e s e n t during the t e s 
timony or a b l e t o quest i o n the witness as he d i d i n t h i s c a s e . 

The Referee d i d not abuse h i s d i s c r e t i o n i n p e r m i t t i n g the i n s u r e r ' s w i t 
ness t o t e s t i f y by telephone. " S u b s t a n t i a l j u s t i c e " was served. See ORS 
656.283(7). Accordingly, we d e c l i n e to s t r i k e the w i t n e s s ' testimony. 

Compensability 

Turning t o the m e r i t s of the claim, we adopt the Ref e r e e ' s c o n c l u s i o n s and 
reasoning t h a t claimant has not proven by c l e a r and convincing evidence t h a t her 
employment c o n d i t i o n s were the major c o n t r i b u t i n g cause of her r e c u r r e n t depres
s i o n and need f o r treatment. 

ORDER 

The R e f e r e e ' s order dated June 21, i991 i s affirmed. 

June 30, 1992 C i t e as 44 Van Natta 1266 (1992) 

I n the Matter of the Compensation of 
ROGER A. LIBKE, Claimant 
WCB Case No. 90-15905 

ORDER ON REVIEW 
Paul S. Bovarnick, Claimant Attorney 

Paul S i l v e r , Defense Attorney 

Reviewed by Board Members Neidig and Moller. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee Otto's order t h a t : 
(1) d e c l i n e d t o i n c r e a s e c l a i mant's 20 percent (64 degrees) unscheduled perma
nent d i s a b i l i t y awarded by a Determination Order f o r a l e f t shoulder i n j u r y ; and 
(2) d e c l i n e d t o award claimant temporary t o t a l d i s a b i l i t y f o r the p e r i o d of 
A p r i l 5, 1988 through May 22, 1989. On review, the i s s u e s a r e ex t e n t of un
scheduled permanent d i s a b i l i t y , t i m e l i n e s s and the r e s j u d i c a t a e f f e c t of a 
p r i o r Determination Order. We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Permanent D i s a b i l i t y 

We adopt t h a t p o r t i o n of the Referee's order regarding e x t e n t of unsched
u l e d permanent p a r t i a l d i s a b i l i t y . 

T i m e l i n e s s and Res J u d i c a t a 

The Referee, r e l y i n g on former ORS 656.319(4), found t h a t he l a c k e d j u r i s 
d i c t i o n t o address c l a i m a n t ' s request f o r temporary t o t a l d i s a b i l i t y f o r the 
pe r i o d of A p r i l 5, 1988 though May 22, 1989. A l t e r n a t i v e l y , the Ref e r e e con
cluded t h a t , even i f he had j u r i s d i c t i o n to address the i s s u e , c l a i m a n t was not 
e n t i t l e d t o such b e n e f i t s because he was not e n r o l l e d and a c t i v e l y engaged i n an 
a u t h o r i z e d t r a i n i n g program during t h a t period. 
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We f i r s t note t h a t the c u r r e n t v e r s i o n s of ORS 656.319(4) and 656.268 do 
not apply t o t h i s case because claimant was me d i c a l l y s t a t i o n a r y before J u l y 1, 
1990. See Or Laws 1990, ch 2, 5 4 ( 3 ) . Former ORS 656.319(4) provided t h a t : 

" [ w ] i t h r e s p e c t to o b j e c t i o n s to a determination or n o t i c e of 
c l o s u r e under ORS 656.268, a hearing on such o b j e c t i o n s s h a l l not be 
granted u n l e s s a request f o r hearing i s f i l e d w i t h i n 180 days a f t e r 
the c o p i e s of the determination or n o t i c e of c l o s u r e were mailed t o 
the p a r t i e s . " 

S i m i l a r l y , former ORS 656.268(6) provided t h a t any p a r t y who r e c e i v e d a determi
n a t i o n from the Department of Insurance and Finance "may request a h e a r i n g * * * 
w i t h i n 180 days a f t e r copies of the determination are mailed." 

These p r o v i s i o n s r e c e n t l y were construed by the Court of Appeals i n Roles 
v. SAIF, 111 Or App 597 (1992). The court found t h a t a request f o r hear i n g t h a t 
was not t i m e l y f i l e d under former ORS 656.319(4) and 656.268(6) d i d not depriv e 
the Hearings D i v i s i o n of s u b j e c t matter j u r i s d i c t i o n to decide the i s s u e s put i n 
d i s p u t e by the request f o r hearing. I d . at 602. However, the court a l s o con
cluded t h a t the Referee erroneously e x e r c i s e d h i s a u t h o r i t y by denying a motion 
to d i s m i s s on the ground t h a t the request for hearing was untimely f i l e d . I d . 

Here, cl a i m a n t f i l e d a request for hearing on August 6, 1990, a s s e r t i n g 
t h a t he i s e n t i t l e d to temporary t o t a l d i s a b i l i t y f o r the p e r i o d of A p r i l 5, 
1988 through May 22, 1989. Although timely as to the J u l y 17, 1990 Determina
t i o n Order, c l a i m a n t ' s request f o r hearing was not t i m e l y f i l e d r e g a r d i n g the 
November 17, 1988 Determination Order. See former ORS 656.319(4), 656.268(6). 
T h e r e f o r e , because the i n s u r e r challenged claimant's present a c t i o n on the 
ground t h a t he d i d not t i m e l y f i l e a request for hearing regarding the November 
17, 1988 Determination Order, we conclude t h a t the Referee l a c k e d a u t h o r i t y to 
address the November 17, 1988 Determination Order. See Roles v. SAIF, supra. 

Moreover, because claimant withdrew h i s request f o r hear i n g r e g a r d i n g the 
November 17, 1988 Determination Order and t h a t matter was d i s m i s s e d , (see Ex. 
43) , the November 17, 1988 Determination Order became f i n a l by o p e r a t i o n of law. 
There f o r e , c l a i m a n t a l s o i s precluded by r e s j u d i c a t a from c h a l l e n g i n g any 
i s s u e s or c l a i m s decided by the November 17, 1988 Determination Order. 

Res j u d i c a t a i s comprised of two d o c t r i n e s , c l a i m p r e c l u s i o n and i s s u e 
p r e c l u s i o n . I s s u e p r e c l u s i o n bars future l i t i g a t i o n between the same p a r t i e s 
concerning an i s s u e t h a t was " a c t u a l l y l i t i g a t e d and determined" i n a s e t t i n g 
where " i t s determination was e s s e n t i a l t o " the f i n a l d e c i s i o n reached. North 
Clackamas School D i s t . v. White, 305 Or 48, 53, modified 305 Or 468 (1988). 
Claim p r e c l u s i o n , on the other hand, does not r e q u i r e a c t u a l l i t i g a t i o n of an 
i s s u e or t h a t the determination of the i s s u e be e s s e n t i a l to the f i n a l d e c i s i o n 
reached. Rather, a c l a i m i s barred i f i t i s based on the same f a c t u a l t r a n s a c 
t i o n t h a t was a t i s s u e i n a p r i o r a c t i o n between the same p a r t i e s . Drews v. EBI 
Companies, 310 Or 134, 140 (1990). Moreover, th e r e must be a p r i o r opportunity 
to l i t i g a t e the c l a i m , whether or not used, and th e r e must be a f i n a l judgment. 
I d . 

Even assuming t h a t the November 17, 1988 Determination Order d i d not 
" a c t u a l l y l i t i g a t e " c l a i m a n t ' s entitlement to temporary d i s a b i l i t y a f t e r A p r i l 
4, 1988, we conclude t h a t claimant i s barred by c l a i m p r e c l u s i o n from l i t i g a t i n g 
the temporary d i s a b i l i t y i s s u e . Claimant was e n r o l l e d i n an a u t h o r i z e d t r a i n i n g 
program u n t i l h i s e l i g i b i l i t y for v o c a t i o n a l a s s i s t a n c e was terminated on A p r i l 
15, 1988. (Ex. 3 0 ) . Having i s s u e d on November 17, 1988 but awarding temporary 
t o t a l d i s a b i l i t y only through A p r i l 4, 1988, (Ex. 28-1), the Determination Order 
was based on the same f a c t u a l t r a n s a c t i o n a t i s s u e here — c l a i m a n t ' s 
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e n t i t l e m e n t t o temporary d i s a b i l i t y a f t e r h i s v o c a t i o n a l a s s i s t a n c e was t e r m i 
nated. Furthermore, claimant had the opportunity to l i t i g a t e the Determination 
Order but withdrew h i s request f o r hearing a f t e r the i n s u r e r agreed t o r e s t o r e 
c l a i m a n t ' s e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e . (See E x s . 34, 4 3 ) . 

A c c o r d i n g l y , although we f i n d t h a t the Referee had s u b j e c t matter j u r i s 
d i c t i o n of the temporary d i s a b i l i t y i s s u e , we conclude t h a t the r e q u e s t f o r 
h e a r i n g r e g a r d i n g the November 17, 1988 Determination Order was s u b j e c t to d i s 
m i s s a l as untimely. Moreover, claimant i s barred by c l a i m p r e c l u s i o n from l i t i 
g a t i n g the temporary d i s a b i l i t y i s s u e i n the present a c t i o n . 

ORDER 

The R e f e r e e ' s order dated May 31, 1991 i s affirmed. 

June 30, 1992 C i t e as 44 Van Natta 1268 (1992) 

I n the Matter of the Compensation of 
RONALD J . LUCIER, Claimant 

WCB Case No. 90-11600 
ORDER ON REVIEW 

Black, e t a l . , Claimant Attorneys 
Ronald K. Pomeroy ( S a i f ) , Defense Attorney 

Reviewed by Board Members K i n s l e y and Brazeau. 

The SAIF Corporation requests review of t h a t p o r t i o n of Referee Holtan's 
order t h a t s e t a s i d e i t s d e n i a l of claimant's aggravation c l a i m f o r a h e r n i a t e d 
c e r v i c a l d i s c . Claimant argues i n h i s b r i e f t h a t we l a c k j u r i s d i c t i o n of t h i s 
matter because SAIF untimely requested Board review. On review, the i s s u e s a re 
t i m e l i n e s s of the request f o r Board review, compensability and aggravation. We 
r e v e r s e . 

FINDINGS OF FACT 

We adopt the Referee's "FINDINGS OF FACT" with the e x c e p t i o n of the l a s t 
f u l l sentence on page 1 and the l a s t paragraph on page 2, and s u b s t i t u t e the 
f o l l o w i n g f o r the l a s t sentence i n the f i r s t paragraph on page 1: Claimant 
t r i e d to c a t c h h i m s e l f w i t h h i s r i g h t arm. He experienced p a i n i n t h e r i g h t 
upper shoulder and r i g h t i n t e r s c a p u l a r region. 

We a l s o make the f o l l o w i n g c o r r e c t i o n and a d d i t i o n s . Claimant's on-the-
job i n j u r y o c c u r r e d on November 23, 1987, not on November 25, 1987. (Ex. 3 ) . 
Dr. Hearns d e c l a r e d claimant m e d i c a l l y s t a t i o n a r y on March 16, 1990. (Ex. 5-
E l ) . Claimant was diagnosed with c e r v i c a l spondylosis a t C4-5 and C5-6. (Ex.. 
5-1 and 5-M). 

FINDINGS OF ULTIMATE FACT 

Claima n t ' s compensable 1987 i n j u r y was not the major c o n t r i b u t i n g cause of 
h i s l e f t C4-5 h e r n i a t e d d i s c . 

CONCLUSIONS OF LAW AND OPINION 

We f i r s t address c l a i m a n t ' s contention t h a t SAIF untimely r e q u e s t e d Board 
review. Although the Referee's Opinion and Order i s s u e d on December 13, 1990, 
t h a t order was abated by Order of Abatement dated January 8, 1991, and t h e r e f 
e ree subsequently i s s u e d a January 24, 1991 Order on R e c o n s i d e r a t i o n which 
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r e p u b l i s h e d the p r i o r order, thereby recommencing the 30-day appeal p e r i o d as of 
January 24. Because SAIF f i l e d i t s request for review on February 15, 1991, i t s 
re q u e s t was t i m e l y , and we properly have j u r i s d i c t i o n of t h i s matter. ORS 
656.289(3). 

I n d e c i d i n g t h i s matter, the Referee a p p l i e d the law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , chapter 2. Because claimant requested a hearing 
a f t e r May 1, 1990, and the hearing was convened a f t e r J u l y 1, 1990, we agree 
t h a t t h i s matter should be analyzed under the 1990 Act. Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch. 2, 54; I d a M. Walker, 43 Van Natta 1402 (1991). 

The Referee, applying both ORS 656.005(7)(a)(A) and ORS 656.273(1), con
cluded t h a t claimant had proven t h a t h i s 1987 upper back i n j u r y was the major 
c o n t r i b u t i n g cause of h i s c u r r e n t C4-5 he r n i a t e d d i s c and, thus, t h a t h i s aggra
v a t i o n c l a i m was compensable. We disag r e e . 

The SAIF Corporation contends t h a t the major c o n t r i b u t i n g cause of c l a i m 
a n t ' s c u r r e n t d i s c c o n d i t i o n was an A p r i l 1990 o f f - t h e - j o b i n j u r y and t h a t 
c l a i m a n t ' s aggravation c l a i m i s , t h e r e f o r e , not compensable under ORS 
656.273(1). We need not reach the aggravation i s s u e , however, because we con
clude t h a t c l a i m a n t ' s c u r r e n t d i s c c o n d i t i o n i s not a compensable consequence of 
h i s November 1987 i n j u r y . See Thomas L. F i t z p a t r i c k , 44 Van Natta 877 (1992). 

The only evidence to support a f i n d i n g t h a t c l a i m a n t ' s c u r r e n t d i s c condi
t i o n a r o s e d i r e c t l y from the i n j u r i o u s i n c i d e n t on November 23, 1987 i s provided 
by Dr. Campagna, who opined t h a t the mechanism of i n j u r y i s c o n s i s t e n t with a 
d i s c h e r n i a t i o n . However, Dr. Campagna a l s o suggests h i s agreement w i t h the 
a n a l y s i s provided by Dr. Hearns, an a n a l y s i s wholly i n c o n s i s t e n t w i t h a d i r e c t 
c a u s a l r e l a t i o n s h i p . We conclude, t h e r e f o r e , t h a t the evidence w i l l not support 
a c o n c l u s i o n t h a t the c e r v i c a l d i s c h e r n i a t i o n a r i s e s d i r e c t l y from the November 
1987 i n j u r y . 

Dr. Hearns, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , i n i t i a l l y opined t h a t c l a i m 
a n t ' s work a c t i v i t i e s were the major c o n t r i b u t i n g cause of h i s c u r r e n t condi
t i o n . (Ex. 5-5). I n expla n a t i o n of t h i s c onclusion, however, Dr. Hearns l a t e r 
c h a r a c t e r i z e d the 1987 i n j u r y as "a s i g n i f i c a n t f a c t o r " i n the c u r r e n t condi
t i o n , e x p l a i n i n g t h a t the i n j u r y to the c e r v i c a l spine r e s u l t e d i n mechanical 
problems which, i n t u r n , put i n c r e a s e d p h y s i c a l s t r e s s on the i n t e r v e r t e b r a l 
d i s c w i t h c o n s e q u e n t i a l degeneration or derangement. (Ex. 6-A). T h i s a n a l y s i s 
i s c o n s i s t e n t w i t h the i n d i r e c t development of a c o n d i t i o n as a r e s u l t of the 
consequences of a compensable co n d i t i o n . Under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , such a 
c o n d i t i o n would be compensable only i f the compensable i n j u r y i s the major con
t r i b u t i n g cause of the consequential c o n d i t i o n . See J u l i e K. Gasperino, 43 Van 
Natta 1151 (1991), a f f ' d Albany General H o s p i t a l v. Gasperino, 113 Or App 411 
(1992). However, Dr. Hearns',, by c h a r a c t e r i z i n g the 1987 event as a " s i g n i f i 
cant f a c t o r " appears to be r e t r e a t i n g from h i s p r i o r , unsupported, c o n c l u s i o n 
t h a t the November 1987 i n j u r y i s the major c o n t r i b u t i n g cause of the c e r v i c a l 
d i s c h e r n i a t i o n . 

The c a u s a t i o n i s s u e i n t h i s c l a i m presents a complex medical q u e s t i o n which must 
be r e s o l v e d l a r g e l y on the b a s i s of expert medical evidence. See U r i s v. Com
pen s a t i o n Department, 247 Or 420, 424 (1967); Kassahn v. P u b l i s h e r s Paper Co., 
76 Or App 105, 109 (1985), rev den 300 Or 546 (1986). Because we f i n d t h a t 
c l a i m a n t has f a i l e d t o present evidence e s t a b l i s h i n g a d i r e c t c a u s a l r e l a t i o n 
s h i p , and because the r e p o r t s of Dr. Hearns l i m i t the i n d i r e c t c a u s a l impact of 
the November 1987 i n j u r y to a " s i g n i f i c a n t f a c t o r " , we f i n d t h a t c l a i m a n t has 
f a i l e d t o c a r r y h i s burden of proving the major c a u s a l r e l a t i o n s h i p between the 
November 1987 i n j u r y and cl a i m a n t ' s c u r r e n t c e r v i c a l d i s c h e r n i a t i o n . 
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Because claimant has f a i l e d to e s t a b l i s h the r e q u i s i t e c a u s a l r e l a t i o n 
s h i p , we. need not d i s c u s s the r e l a t i o n s h i p of the A p r i l 1990 o f f - t h e - j o b events 
to c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

ORDER 

The R e f e r e e ' s order dated December 13, 1990, as r e c o n s i d e r e d January 24, 
1991, i s r e v e r s e d i n p a r t and affirmed i n p a r t . The SAIF Corporation's May 23, 
1990 a g g r a v a t i o n . d e n i a l i s r e i n s t a t e d and upheld. The a s s e s s e d a t t o r n e y fee of 
$2,000 i s r e v e r s e d . The remainder of the order i s a f f i r m e d . 

June 30, 1992 C i t e as 44 Van Natta 1270 (1992) 

I n the Matter of the Compensation of 
BRYAN E. MITCHELL, Claimant 

WCB Case Nos. 91-08784 & 91-07232 
ORDER ON REVIEW 

Clayton C. P a t r i c k , Claimant Attorney 
Ainsworth, et a l . , Defense Attorneys 
Tom Dzieman ( S a i f ) , Defense Attorney 

Reviewed by Board Members Brazeau and Hooton. 

The noncomplying employer requests review of t h a t p o r t i o n of Referee 
Brown's order t h a t s e t a s i d e the SAIF Corporation's d e n i a l of c l a i m a n t ' s l e f t 
knee i n j u r y c l a i m . Claimant has f i l e d a motion to d i s m i s s the employer's r e 
quest, a s s e r t i n g t h a t a noncomplying employer l a c k s a u t h o r i t y to r e q u e s t Board 
review. On review, the i s s u e s are d i s m i s s a l and compensability. We deny the 
motion t o d i s m i s s and a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Motion t o Dismiss 

Claimant has f i l e d a motion to d i s m i s s the employer's request f o r review; 
a s s e r t i n g t h a t a noncomplying employer l a c k s a u t h o r i t y to request Board review 
once the c l a i m has been forwarded to SAIF for p r o c e s s i n g . We d i s a g r e e . 

Inasmuch as SAIF had denied the l e f t knee i n j u r y c l a i m , c l a i m a n t , r a t h e r 
than the employer, i n i t i a t e d t h i s proceeding by r e q u e s t i n g a h e a r i n g pursuant to 
ORS 656.283. See C l a r k v. L i n n , 98 Or App 393, 397 (1989). Nonetheless, the 
employer i s a "party," which i s defined to i n c l u d e "the employer of t h e i n j u r e d 
worker a t the time of the i n j u r y . " ORS 656.005(20). Accordingly, a f t e r the 
Referee found the c l a i m compensable and s e t a s i d e SAIF's d e n i a l , the employer 
became e n t i t l e d t o request Board review of t h a t d e c i s i o n , notwithstanding SAIF's 
d e c i s i o n not t o appeal the Referee's order. See ORS 656.295; B l a i n v. Owen, 106 
Or App .285 (1991); Hamid R. Amini, 42 Van Natta 188 (1990). Claimant's motion 
to d i s m i s s i s denied. 

Compensability 

We adopt the Referee's c o n c l u s i o n s and reasoning regarding t h e compens
a b i l i t y of c l a i m a n t ' s l e f t knee i n j u r y c l aim. 
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Claimant i s e n t i t l e d to an a s s e s s e d attorney fee f o r p r e v a i l i n g over the 
employer's request f o r review. ORS 656.382(2). A f t e r c o n s i d e r i n g the f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and applying them to t h i s case, we f i n d t h a t a 
r e a s o n a b l e fee f o r c l a i m a n t ' s attorney's s e r v i c e s on review concerning the com
p e n s a b i l i t y i s s u e i s $750, to be paid by the SAIF Corporation on b e h a l f of the 
noncomplying employer. I n reaching t h i s conclusion, we have p a r t i c u l a r l y con
s i d e r e d the time devoted to the i s s u e (as represented by c l a i m a n t ' s respondent's 
b r i e f ) , t h e complexity of the i s s u e , and the value of the i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s order dated September 12, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board review, c l a i m a n t ' s counsel i s awarded $750, to be paid by the SAIF Corpo
r a t i o n on b e h a l f of the noncomplying employer. 

June 30, 1992 C i t e as 44 Van Natta 1271 (1992) 

I n the Matter of the Compensation of 
ALAN C. MOORE, Claimant 
WCB Case No. 91-04783 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant Attorney 
Roberts, et a l . , Defense Attorneys 

Reviewed by Board Members Moller and Neidig. 

The s e l f - i n s u r e d employer requests review of Referee Peterson's order 
which: (1) awarded an a s s e s s e d attorney fee f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s 
i n o b t a i n i n g r e s c i s s i o n , p r i o r to hearing, of i t s d e n i a l of c l a i m a n t ' s aggrava
t i o n c l a i m ; and (2) a s s e s s e d p e n a l t i e s and attorney fees f o r an a l l e g e d l y unrea
sonable d e n i a l . I n i t s b r i e f , the employer contends t h a t the $2,000 a t t o r n e y 
fee awarded f o r the r e s c i n d e d d e n i a l i s e x c e s s i v e . Claimant contends i n h i s 
b r i e f t h a t the Referee had j u r i s d i c t i o n to r a t e the extent of h i s unscheduled 
permanent p a r t i a l d i s a b i l i t y . On review, the i s s u e s are p e n a l t i e s and attorney 
f e e s and j u r i s d i c t i o n . We a f f i r m i n p a r t , modify i n p a r t and r e v e r s e i n p a r t . 

FINDING OF FACTS 

We adopt the Referee's "Findings of F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

Pre-Hearing D e n i a l R e s c i s s i o n - Attorney Fees 

The Referee concluded t h a t claimant's counsel was e n t i t l e d t o an a t t o r n e y 
fee f o r a d e n i a l r e s c i n d e d p r i o r to hearing. The Referee found t h a t had i t not 
been f o r c l a i m a n t ' s attorney f o r c i n g t h i s matter to hearing the d e n i a l would 
s t i l l be i n e f f e c t . Therefore, the Referee found t h a t c l a i m a n t ' s a t t o r n e y was 
i n s t r u m e n t a l i n having the d e n i a l rescinded, which r e s u l t e d i n compensation f o r 
c l a i m a n t . 

The employer contends t h a t claimant's counsel was not i n s t r u m e n t a l i n ob
t a i n i n g compensation f o r claimant because he f a i l e d to prove t h a t the r e s c i s s i o n 
of the d e n i a l was brought about by any e f f o r t s on h i s p a r t . We are not per
suaded by the employer's argument. 
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We f i n d t h a t c l a i m a n t ' s attorney's request f o r hearing p r e s e r v e d c l a i m 
a n t ' s r i g h t s because the employer rescinded the d e n i a l more than 60 days a f t e r 
the date of the d e n i a l . Therefore, by p r e s e r v i n g c l a i m a n t ' s r i g h t s , c l a i m a n t ' s 
a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r claimant without a hear
i n g . L i n d a M. Akins, 44 Van Natta 108, 109 (1992). Under the c i r c u m s t a n c e s , we 
conclude t h a t an a s s e s s e d attorney fee f o r s e r v i c e s p r i o r t o h e a r i n g i s warrant
ed under ORS 656.386(1). 

Amount of Attorney Fee 

The employer c h a l l e n g e s the Referee's $2,000 att o r n e y fee award f o r 
c l a i m a n t ' s a t t o r n e y s e r v i c e s concerning the pre-hearing r e s c i n d e d d e n i a l i s s u e . 
A f t e r c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
to t h i s c a s e , we conclude t h a t a reasonable attorney fee f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s concerning the pre-hearing r e s c i n d e d d e n i a l i s s u e i s $1,250, to 
be p a i d by the employer. I n reaching t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d the time devoted to. the i s s u e (as represented by the r e c o r d ) , the com
p l e x i t y of the i s s u e , and the value of the i n t e r e s t i n v o l v e d . A c c o r d i n g l y , we 
modify the R e f e r e e ' s attorney fee award from $2,000 to $1,250. 

P e n a l t i e s and Attorney Fees 

We adopt the Referee's opinion and c o n c l u s i o n t h a t the employer's d e n i a l 
was reasonable when i t was i s s u e d on A p r i l 3, 1991, but t h a t i t became unreason
able a f t e r the May 1991 telephone conference between c l a i m a n t ' s p h y s i c i a n and 
the employer's a t t o r n e y which destroyed any l e g i t i m a t e doubt about reopening the 
c l a i m . See Brown v. Argonaut, 93 Or App 588 (1988). However, the R e f e r e e both 
awarded cla i m a n t a 25 percent penalty of a l l amounts due f o r i t s unreasonable 
d e n i a l and a s s e s s e d an attorney fee of $500 fo r c l a i m a n t ' s a t t o r n e y p r e v a i l i n g 
on t h i s i s s u e . 

We have p r e v i o u s l y determined, however, t h a t when a p e n a l t y i s a s s e s s e d 
under ORS 656.262(10), we do not a l s o a s s e s s an attorney fee under ORS 
656.382(1) f o r unreasonable r e s i s t a n c e to payment of compensation i f the f a c t u a l 
b a s i s f o r both awards i s the same. Otherwise, the l e g i s l a t i v e i n t e n t expressed 
i n ORS 656.262(10) t h a t claimant's attorney r e c e i v e one-half the p e n a l t y " i n 
l i e u of an a t t o r n e y f e e " would be contravened. N i c o l a s a Martinez, 43 Van Natta 
1638 (1991); Harry F. F o r r e s t e r , 43 Van Natta 1480, 1481 (1991). T h e r e f o r e , 
s i n c e c l a i m a n t has a l r e a d y r e c e i v e d a penalty under ORS 656.262(10) f o r the same 
conduct, we do not award claimant an attorney fee under ORS 656.382(1). Accord
i n g l y , we r e v e r s e the attorney fee of $500. A d d i t i o n a l l y , we modify the 25 
percent p e n a l t y of a l l amounts due to r e f l e c t t h a t one-half of t h a t p e n a l t y i s 
payable t o c l a i m a n t ' s attorney. 

J u r i s d i c t i o n 

At h e a r i n g and on Board review, claimant r a i s e s the i s s u e of e x t e n t of un
scheduled permanent d i s a b i l i t y . Claimant contends t h a t the Referee had j u r i s 
d i c t i o n t o r a t e h i s unscheduled permanent p a r t i a l d i s a b i l i t y . The R e f e r e e d i d 
not address t h i s i s s u e , as he found t h a t the p a r t i e s agreed t h a t he l a c k e d 
j u r i s d i c t i o n over the matter. We agree t h a t the Referee l a c k e d j u r i s d i c t i o n 
over t h i s i s s u e . 

At h e a r i n g , the employer accepted claimant's aggravation c l a i m , e f f e c t i v e 
March 5, 1991. Accordingly, at the time of the J u l y 3, 1991 Order on Reconsid
e r a t i o n , c l a i m a n t ' s c l a i m was i n open s t a t u s . Under these c i r c u m s t a n c e s , we 
agree t h a t i t would be improper f o r the Referee to r a t e the extend of c l a i m a n t ' s 
permanent d i s a b i l i t y . See ORS 656.283 ( r e f e r e e to e v a l u a t e d i s a b i l i t y as of t h e 
date of r e c o n s i d e r a t i o n o r d e r ) . 
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We note t h a t , because claimant did not s u c c e s s f u l l y p r e v a i l on the j u r i s 
d i c t i o n i s s u e and c l a i m a n t ' s entitlement p e n a l t i e s and to a t t o r n e y f e e s were the 
only other i s s u e s on review, he i s not e n t i t l e d to an attorney fee f o r s e r v i c e s 
rendered on review concerning the penalty and attorney fee i s s u e s . Saxton v. 
SAIF, 80 Or App 631 (1986); Dotson v. Bohemia, I n c . , 80 Or App 233 (1986). 

ORDER 

The R e f e r e e ' s order dated August 8, 1991 i s affirmed i n p a r t , modified i n 
p a r t and r e v e r s e d i n p a r t . I n l i e u of the $2,000 attorney fee award f o r s e r 
v i c e s a t h e a r i n g concerning the pre-hearing r e s c i n d e d d e n i a l i s s u e , c l a i m a n t ' s 
a t t o r n e y i s awarded $1,250 to be paid by the employer. That p o r t i o n of the Ref
e r e e ' s order t h a t awarded an attorney fee of $500 fo r the employer's unreason
abl e d e n i a l i s r e v e r s e d . That p o r t i o n of the Referee's order t h a t a s s e s s e d a 25 
percent p e n a l t y of a l l amounts due for the s e l f - i n s u r e d employer's unreasonable 
d e n i a l i s modified to r e f l e c t t h a t one-half of t h a t p e n a l t y i s payable to c l a i m 
a n t ' s a t t o r n e y . The remainder of the order i s affirmed. 

June 30, 1992 C i t e as 44 Van Natta 1273 (1992) 

I n the Matter of the Compensation of 
MARY H. MORRIS, Claimant 
WCB Case No. 91-00101 

ORDER ON REVIEW 
Coons, et a l . , Claimant Attorneys 
Pamela S c h u l t z , Defense Attorney 

Reviewed by Board Members Moller and Neidig. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee Baker's order f i n d i n g 
t h a t c l a i m a n t was precluded from l i t i g a t i n g the compensability of her occupa
t i o n a l d i s e a s e c l a i m f o r a t e n d o n i t i s c o n d i t i o n . I n i t s respondent's b r i e f , the 
i n s u r e r c h a l l e n g e s the Referee's order i n s o f a r as i t s e t a s i d e i t s d e n i a l of 
c l a i m a n t ' s c a r p a l t u n n e l syndrome. The i n s u r e r a s s e r t s t h a t c l a i m a n t a l s o i s 
precluded from l i t i g a t i n g the compensability of her c a r p a l t u n n e l syndrome. On 
review, the i s s u e i s the p r e c l u s i v e e f f e c t of the i n s u r e r ' s p r i o r d e n i a l of 
c l a i m a n t ' s c l a i m . 

We a f f i r m and adopt the order of the Referee with the f o l l o w i n g supplemen
t a t i o n . 

An uncontested d e n i a l bars f u t u r e l i t i g a t i o n of the denied c o n d i t i o n 
u n l e s s the c o n d i t i o n has changed and claimant p r e s e n t s new evidence t o support 
the c l a i m t h a t could not have been presented e a r l i e r . See L i b e r t y Northwest 
I n s . Corp. v. B i r d , 99 Or App 560, 563-64 (1989). 

Claimant's present c l a i m i s f o r t e n d o n i t i s and c a r p a l t u n n e l syndrome. 
The i n s u r e r a s s e r t s t h a t claimant i s barred by a 1988 d e n i a l from l i t i g a t i n g the 
c o m p e n s a b i l i t y of her c a r p a l tunnel c o n d i t i o n . S p e c i f i c a l l y , i t contends t h a t 
the c a r p a l t u n n e l c o n d i t i o n was p a r t of claimant's 1987 c l a i m because i t was 
diagnosed a t t h a t time and " p r e - e x i s t e d the 1990 c l a i m . " We d i s a g r e e . 

Although t h e r e i s evidence t h a t claimant was diagnosed w i t h " p o s s i b l e 
e a r l y c a r p a l t u n n e l " i n October 1987, (Ex. 2-5), t h e r e i s no i n d i c a t i o n t h a t 
c l a i m a n t ' s 1987 c l a i m i n c l u d e d t h i s c o n d i t i o n . Claimant's 1987 "801" c i t e d 
" t e n d o n i t i s " as the nature of the i n j u r y or d i s e a s e f o r which cl a i m a n t was seek
ing compensation. (Ex. A). The i n s u r e r ' s d e n i a l l e t t e r a l s o c h a r a c t e r i z e d the 
c l a i m as a " c o n d i t i o n diagnosed as t e n d i n i t i s to your l e f t and r i g h t arms." 
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(Ex. D). Claimant i s not precluded by the unappealed 1988 d e n i a l from seeking 
compensation f o r her c a r p a l tunnel syndrome. 

Claimant c h a l l e n g e s the Referee's c o n c l u s i o n t h a t her c u r r e n t c l a i m f o r : 
t e n d o n i t i s i s precluded by the 1988 d e n i a l . We f i n d no evidence of a change i n 
c l a i m a n t ' s t e n d o n i t i s c o n d i t i o n . Both claimant's testimony and the medical e v i 
dence demonstrate t h a t claimant has been expe r i e n c i n g the same symptoms s i n c e 
1987, although claimant maintains t h a t her symptoms are p r e s e n t l y more se v e r e . 
Treatment f o r c l a i m a n t ' s c o n d i t i o n a l s o has changed very l i t t l e , c o n s i s t i n g of 
w r i s t b r a c e s or s p l i n t s and a n t i - i n f l a m m a t o r i e s . Having f a i l e d t o show a change 
i n her c o n d i t i o n , we agree with the Referee t h a t claimant i s precluded from now 
l i t i g a t i n g the compensability of her t e n d o n i t i s c o n d i t i o n . 

Claimant's a t t o r n e y i s e n t i t l e d to an as s e s s e d attorney fee f o r s u c c e s s 
f u l l y defending the Referee's f i n d i n g t h a t claimant's o c c u p a t i o n a l d i s e a s e c l a i m 
f o r c a r p a l t u n n e l syndrome i s compensable. See ORS 656.382(2). A f t e r c o n s i d e r 
ing the f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and applying them t o t h i s c a s e , 
we f i n d t h a t a reasonable fee i s $500, to be paid by the i n s u r e r . I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y considered the time devoted t o the i s s u e 
(as r e p r e s e n t e d by cl a i m a n t ' s r e p l y b r i e f ) , the complexity of the i s s u e , and the 
valu e of the i n t e r e s t i nvolved. 

ORDER 

The R e f e r e e ' s order dated August 30, 1991 i s aff i r m e d . For s e r v i c e s on 
Board review, c l a i m a n t ' s attorney i s awarded an a s s e s s e d fee of $500, t o be paid 
by the i n s u r e r . 

June 30, 1992 C i t e as 44 Van Natta 1274 (1992) 

I n the Matter of the Compensation of 
RALPH D. STINSON, JR., Claimant 

WCB Case No. 91-06071 
ORDER ON RECONSIDERATION 

G a t t i , e t a l . , Claimant Attorneys 
Nancy Marque ( S a i f ) , Defense Attorney 

Claimant r e q u e s t s r e c o n s i d e r a t i o n of our June 11, 1992 order which 
a f f i r m e d and adopted a Referee's order t h a t awarded an approved a t t o r n e y fee 
equal to 25 percent of the i n c r e a s e d compensation c r e a t e d by the Re f e r e e ' s d e c i 
s i o n t o award 15 percent (48 degrees) unscheduled permanent d i s a b i l i t y r a t h e r 
than the 8 percent (25.6 degrees) granted by a Determination Order. Contending 
t h a t h i s a t t o r n e y fee should be based on the i n c r e a s e d compensation between the 
Ref e r e e ' s 15 percent award and a 3 percent Order on R e c o n s i d e r a t i o n award, 
cl a i m a n t a s s e r t s t h a t our d e c i s i o n i s contrary to OAR 438-15-085 i n t h a t the 
Referee e f f e c t i v e l y a p p l i e d an o f f s e t to claimant's attorney fee award. 

We d i s a g r e e w i t h c l a i m a n t ' s reasoning. A Determination Order awarded 
cl a i m a n t 8 percent unscheduled permanent d i s a b i l i t y . Claimant secured l e g a l 
counsel and requested r e c o n s i d e r a t i o n . An Order on R e c o n s i d e r a t i o n reduced 
c l a i m a n t ' s award to 3 percent. Pending the r e c o n s i d e r a t i o n order, the SAIF 
C o r p o r a t i o n had paid claimant the e n t i r e 8 percent award. Claimant requested a 
hea r i n g . 

P r i o r t o the hearing, the p a r t i e s e x p r e s s l y s t i p u l a t e d t h a t c l a i m a n t was 
" e n t i t l e d t o a t l e a s t e i g h t percent permanent p a r t i a l d i s a b i l i t y " as granted by 
the Determination Order. Following the hearing, the Referee found t h a t c l a i m a n t 
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was e n t i t l e d t o 15 percent unscheduled permanent d i s a b i l i t y . Consequently, the 
R e f e r e e i n c r e a s e d c l a i m a n t ' s award from the s t i p u l a t e d 8 percent t o 15 p e r c e n t . 

We conclude t h a t claimant's compensation was i n c r e a s e d by 7 percent (the 
R e f e r e e ' s 15 percent award minus the 8 percent s t i p u l a t e d award). C o n s i d e r i n g 
the f a c t t h a t c l a i m a n t ' s 8 percent Determination Order award had been p r e v i o u s l y 

v p a i d and i n l i g h t of the p a r t i e s ' pre-hearing s t i p u l a t i o n , the 8 percent award 
was not a " p r i o r overpayment of compensation to the claimant." See OAR 438-15-
0 8 5 ( 2 ) . Thus, no overpayment e x i s t e d to be o f f s e t a g a i n s t the " i n c r e a s e d com
pe n s a t i o n " c r e a t e d by the Referee's order. Inasmuch as the Referee i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award by 7 percent, c l a i m a n t ' s 
a t t o r n e y was e n t i t l e d to 25 percent of t h i s i n c r e a s e , not to exceed $2,800. See 
OAR 438-15-040(1). 

A c c o r d i n g l y , we withdraw our June 11, 1992 order. On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere to and r e p u b l i s h our June 11, 1992 order. The 
p a r t i e s ' r i g h t s of appeal s h a l l begin to run from the date of t h i s order. 

I T I S SO ORDERED. 

June 30, 1992 C i t e as 44 Van Natta 1275 (1992) 

I n the Matter of the Compensation of 
EDITH I . WALCKER, Claimant 

WCB Case No. 90-15028 
ORDER ON REVIEW 

Peter O. Hansen, Claimant Attorney 
Scheminske & Lyons, Defense Attorneys 

Reviewed by Board Members Moller and Neidig. 

The i n s u r e r r e q u e s t s review of Referee M i l l s ' order t h a t s e t a s i d e i t s 
d e n i a l of c l a i m a n t ' s c l a i m f o r her lower l e f t extremity c o n d i t i o n . On review, 
the i s s u e i s compensability. We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's Findings of F a c t , with the f o l l o w i n g c o r r e c t i o n . 

Claimant s u s t a i n e d a r i g h t knee i n j u r y while working f o r the employer i n 
1986. 

CONCLUSIONS OF LAW AND OPINION 

We adopt the Referee's "Conclusions and Opinion," with the f o l l o w i n g 
supplementat ion. 

On review, the i n s u r e r contends t h a t claimant's c o n d i t i o n should be 
a n a l y z e d as an o c c u p a t i o n a l d i s e a s e , r a t h e r than an i n j u r y . The i n s u r e r a l s o 
argues t h a t Dr. Baldwin i s not p e r s u a s i v e because he r e l i e d upon c l a i m a n t ' s 
o p i n i o n t h a t her c o n d i t i o n was work-related and because he could not s t a t e f o r 
c e r t a i n t h a t her c o n d i t i o n was a t t r i b u t a b l e to her work a c t i v i t y . F i n a l l y , the 
i n s u r e r contends t h a t , because a p r e e x i s t i n g degenerative c o n d i t i o n i s i n v o l v e d , 
c l a i m a n t i s r e q u i r e d to show t h a t work was the major cause of a worsening of the 
d e g e n e r a t i v e d i s e a s e . 

At the o u t s e t , we agree with the Referee's a n a l y s i s of t h i s case under 
both o c c u p a t i o n a l d i s e a s e and i n d u s t r i a l i n j u r y t h e o r i e s . The Referee made 
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a l t e r n a t i v e f i n d i n g s and concluded t h a t claimant's c l a i m was compensable under 
e i t h e r t h e ory. 

We d i s a g r e e w i t h the i n s u r e r ' s contention t h a t Dr. Baldwin r e l i e d upon 
c l a i m a n t ' s o p i n i o n i n a r r i v i n g at h i s own opinion regarding c a u s a t i o n . Dr. 
Baldwin d i d t e s t i f y t h a t i t was "not my d e c i s i o n (as to) when her symptoms 
ar o s e . " I n t h a t regard, Dr. Baldwin r e l i e d upon c l a i m a n t ' s h i s t o r y . (Ex. 3 6 ) . 
Under the c i r c u m s t a n c e s , we f i n d i t reasonable f o r Dr. Baldwin t o r e l y upon 
c l a i m a n t ' s h i s t o r y p e r t a i n i n g to her symptoms, and we do not f i n d t h a t h i s 
r e l i a n c e equates t o a c o n c l u s i o n t h a t he d e f e r r e d to c l a i m a n t ' s o p i n i o n t h a t her 
c o n d i t i o n was w o r k - r e l a t e d . 

The i n s u r e r a l s o contends t h a t Dr. Baldwin was unable to s t a t e w i t h c e r 
t a i n t y t h a t c l a i m a n t ' s work caused her c o n d i t i o n . However, Dr. Baldwin t e s t i 
f i e d t h a t i f claimant had not been working, he suspected t h a t she probably would 
not have developed her knee problem. Although he could not determine whether 
c l a i m a n t ' s symptoms arose at the same time as the meniscal detachment, he con
t i n u e d to r e l a t e her c o n d i t i o n to her " f a i r l y strenuous" work a c t i v i t y . 

F i n a l l y , the i n s u r e r contends t h a t t h i s case i n v o l v e s a p r e e x i s t i n g degen
e r a t i v e c o n d i t i o n . However, a J u l y 1990 arthrogram of c l a i m a n t ' s l e f t knee 
showed a c y s t , but an "otherwise normal l e f t knee arthrogram." A d d i t i o n a l l y , 
Dr. Baldwin t e s t i f i e d t h a t claimant's "degenerative-type" of s i t u a t i o n could 
have been o c c u r r i n g s l o w l y or t h a t i t could have a r i s e n from her work a c t i v i t y . 

We a r e not persuaded t h a t claimant has a p r e e x i s t i n g d e g e n e r a t i v e condi
t i o n f o r purposes of applying ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . However, even i f c l a i m a n t 
di d have a p r e e x i s t i n g degenerative l e f t knee c o n d i t i o n , we would no n e t h e l e s s 
f i n d t h a t the medical opinions e s t a b l i s h t h a t , under an i n d u s t r i a l i n j u r y 
theory, the i n j u r y was the major c o n t r i b u t i n g cause of c l a i m a n t ' s d i s a b i l i t y and 
need f o r treatment. Bahman M. Nazari, 43 Van Natta 2368 (1991). Furthermore, 
under an o c c u p a t i o n a l d i s e a s e theory, we f i n d t h a t , i f claimant had a degenera
t i v e l e f t knee c o n d i t i o n , her a c t i v i t y at work was the major c o n t r i b u t i n g cause 
of a worsening of t h a t c o n d i t i o n . ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

Because the i n s u r e r i n i t i a t e d the request f o r review and we have not d i s 
allowed or reduced compensation awarded to claimant, claimant i s e n t i t l e d t o an 
a s s e s s e d a t t o r n e y fee under ORS 656.382(2). A f t e r c o n s i d e r i n g the f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and applying them to t h i s case, we f i n d t h a t a r e a 
sonable f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on review concerning the i s s u e of 
c o m p e n s a b i l i t y i s $900. I n reaching t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d the time devoted to the i s s u e (as represented by c l a i m a n t ' s respondent's 
b r i e f ) , the complexity of the i s s u e , and the value of the i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s order dated October 2, 1991 i s a f f i r m e d . For s e r v i c e s on 
review concerning the i s s u e of compensability, c l a i m a n t ' s counsel i s awarded an 
a s s e s s e d a t t o r n e y fee of $900, payable by the i n s u r e r . 
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I n the Matter of the Compensation of 
WAYNE WOOD, Claimant 
WCB Case No. 90-20320 

ORDER ON RECONSIDERATION 
Malagon, et a l . , Claimant Attorneys 

Kevin Mannix, P.C., Defense Attorneys, 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n of t h a t p o r t i o n of our June 9, 1992 
Order on Review t h a t r e v e r s e d a Referee's order which upheld i t s d e n i a l of 
c l a i m a n t ' s low back i n j u r y c l a i m . On r e c o n s i d e r a t i o n , the i n s u r e r contends t h a t 
c l a i m a n t ' s low back c l a i m i s not compensable. 

We concluded i n our order t h a t claimant's c l a i m was compensably r e l a t e d to 
e i t h e r a December 1989 work i n c i d e n t or an A p r i l 1990 work i n c i d e n t . I n the 
pro c e s s of r e a c h i n g t h i s c o n c l u s i o n , we held t h a t i t was the i n s u r e r ' s burden, 
r e s u l t i n g from a p p l i c a t i o n of ORS 656.262(6) to i t s "back-up" d e n i a l , t o d i s 
prove c o m p e n s a b i l i t y by c l e a r and convincing evidence. The i n s u r e r contends 
t h a t a December 1989 low back i n j u r y was not part of the accepted c l a i m and sub
sequent back-up d e n i a l ; t h e r e f o r e , the i n s u r e r argues, i t i s c l a i m a n t ' s burden 
to prove co m p e n s a b i l i t y of t h i s i n c i d e n t , r a t h e r than the i n s u r e r ' s burden to 
di s p r o v e compensability. 

We d i s a g r e e with the i n s u r e r ' s b a s i c premise as to the nature of i t s 
acceptance and subsequent d e n i a l . We conclude, under the f a c t s presented here, 
t h a t f o r purposes of de c i d i n g the scope of the i n s u r e r ' s acceptance and d e n i a l , 
the d e t e r m i n a t i v e i n q u i r y i s the i n j u r y / c o n d i t i o n claimed r a t h e r than the date 
of i n j u r y noted on the v a r i o u s claims documents. I n t h i s regard, claimant 
sought treatment and d i s a b i l i t y f o r a hernia t e d L5-S1 d i s c . Claimant underwent 
surgery f o r t h i s c o n d i t i o n oh May 5, 1990, p r i o r to the i n s u r e r ' s J u l y 27, 1990 
acceptance. Moreover, the i n s u r e r ' s acceptance was e x p r e s s l y f o r a h e r n i a t e d 
L5-S1 d i s c . (Ex. 2 4 ) . I n sum, the i n s u r e r " o f f i c i a l l y " and " s p e c i f i c a l l y " 
accepted a h e r n i a t e d d i s c , not an u n s p e c i f i e d i n j u r y o c c u r r i n g on A p r i l 23, 
1990. See Johnson v. Spe c t r a P h y s i c s , 303 Or 49 (1987). 

Our c o n c l u s i o n i s supported by the underlying f a c t s p r e d a t i n g the i n 
s u r e r ' s acceptance. I n both i t s back-up d e n i a l and i t s memorandum on r e c o n s i d 
e r a t i o n , the i n s u r e r contends t h a t , following acceptance, the i n s u r e r l e a r n e d 
t h a t c l a i m a n t ' s h e r n i a t e d d i s c p r e e x i s t e d the A p r i l 23, 1990 date of i n j u r y 
l i s t e d on the v a r i o u s c l a i m s documents i n t h i s matter, i n c l u d i n g c l a i m a n t ' s 
"801" form and the i n s u r e r ' s n o t i c e of acceptance. I n a d d i t i o n , the i n s u r e r 
contends t h a t , subsequent to i t s acceptance of the cla i m , i t became aware t h a t 
c l a i m a n t was s u f f e r i n g from back symptoms i n l a t e February and e a r l y March 1990 
thereby i n d i c a t i n g a ch r o n i c p r e e x i s t i n g back c o n d i t i o n of which i t was p r e v i 
o u s l y unaware. (Somewhat p a r a d o x i c a l l y , the i n s u r e r acknowledges t h a t i t was 
aware of a December 1989 back s t r a i n e p i s o d e ) . The i n s u r e r based i t s back-up 
d e n i a l i n p a r t on the b a s i s of t h i s "discovery" t h a t c l a i m a n t ' s c o n d i t i o n p r e 
e x i s t e d t h e A p r i l 23, 1990 i n c i d e n t . 

We do not agree w i t h the i n s u r e r ' s contention t h a t i t d i d not become aware 
of c l a i m a n t ' s " p r e e x i s t i n g " c o n d i t i o n u n t i l a f t e r i t had accepted the c l a i m . On 
A p r i l 23, 1990, Dr. Herscher completed a F i r s t Medical Report noting c l a i m a n t ' s 
December 1989 back i n j u r y . (Ex. 11). On May 11, 1990, the i n s u r e r r e c e i v e d a 
re p o r t from Dr. Freeman which noted the onset i n December 1989 of symptoms s i m i 
l a r t o those claimant was experi e n c i n g i n A p r i l 1990. (Ex. 14). On June 4, 
1990, the i n s u r e r r e c e i v e d a report from Dr. Herscher which noted t h a t claimant 
was e x p e r i e n c i n g back problems i n March 1990. (Ex. 2 1 ) . F i n a l l y , on June 15, 
1990, the i n s u r e r r e c e i v e d a report from Dr. Franks i n d i c a t i n g the clai m a n t had 
" o r i g i n a l l y hurt h i s back w h i l e [at work]" i n December 1989. (Ex. 1 6 ) . I n t h a t 
pre-acceptance r e p o r t , Dr. Franks e x p r e s s l y noted t h a t a March 27, 1990 CT scan 
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had d i s c l o s e d a h e r n i a t e d L5-S1 d i s c . ( I d . ) Therefore, the i n s u r e r had a t 
l e a s t c o n s t r u c t i v e knowledge t h a t claimant's h e r n i a t e d d i s c predated the date of 
h i s i n j u r y c l a i m by s e v e r a l weeks at l e a s t . 

A c c o r d i n g l y , at the time of i t s J u l y 27, 1990 acceptance, the i n s u r e r not 
only had knowledge of p r i o r back problems i n December 1989 and March 1990, but 
the i n s u r e r a l s o had knowledge of the f a c t t h a t c l a i m a n t ' s h e r n i a t e d L5-S1 d i s c 
predated h i s A p r i l 23, 1990 claim. Therefore, we are unable to accept the i n 
s u r e r ' s statement i n i t s "back-up" d e n i a l t h a t i t "discovered" t h a t c l a i m a n t had 
c h r o n i c p r e e x i s t i n g back problems and "an already diagnosed L5-S1 d i s c h e r n i a 
t i o n " w h i l e " p r o c e s s i n g t h i s c l a i m toward c l o s u r e . " I n s t e a d , i t i s apparent 
t h a t the i n s u r e r had such knowledge p r i o r to i t s acceptance of the c l a i m . 

Under t h e s e circumstances, we conclude t h a t the i n s u r e r ' s focus on the 
date of i n j u r y as the d i s p o s i t i v e f a c t o r here i s i n a p p r o p r i a t e . Rather, we f i n d 
t h a t the d i s p o s i t i v e f a c t o r i s the c o n d i t i o n claimed r a t h e r than the date of i n 
j u r y . Here, the c o n d i t i o n claimed and accepted was a h e r n i a t e d L5-S1 d i s c . 
When the i n s u r e r attempted to "back-up" and deny t h a t c l a i m , i t was incumbent on 
the i n s u r e r to e s t a b l i s h noncompensability by " c l e a r and c o n v i n c i n g " evidence. 
ORS 656.262(6). T h i s burden a p p l i e d to whatever theory of c o m p e n s a b i l i t y was 
r a i s e d by c l a i m a n t . I n opening remarks at hearing, c l a i m a n t ' s counsel argued 
t h a t c l a i m a n t ' s back problems began as a consequence of h i s work a c t i v i t i e s and 
c l a i m a n t a l s o had a new i n c i d e n t on A p r i l 23, 1990. Claimant's c o u n s e l f u r t h e r 
contended t h a t t h e r e was no question but t h a t the back problems p r i o r t o A p r i l 
23, 1990 were r e l a t e d to "at l e a s t one other work-related i n c i d e n t . " Because 
cla i m a n t argued compensability r e s u l t i n g from both a December 1989 i n c i d e n t and 
an A p r i l 1990 i n c i d e n t , the i n s u r e r was r e q u i r e d to disprove c o m p e n s a b i l i t y as 
t o e i t h e r / b o t h i n c i d e n t s . For the reasons s t a t e d i n our order, we continue t o 
conclude t h a t the i n s u r e r has f a i l e d to s u s t a i n t h i s burden. 

Ac c o r d i n g l y , our June 9, 1992 order i s withdrawn. On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere to and r e p u b l i s h our June 9, 1992 order e f f e c t i v e 
t h i s date. The p a r t i e s ' r i g h t s of appeal s h a l l run from the date of t h i s order. 

I T I S SO ORDERED. 

June 30, 1992 ; C i t e as 44 Van Natta 1278 (1992) 

I n the Matter of the Compensation of 
RICHARD R. ZIPPI, Claimant 

WCB Case Nos. 91-01680 & 90-21760 
ORDER ON REVIEW 

Black, e t a l . , Claimant Attorneys 
Tooze, et a l . , Defense Attorneys 

Roberts, et a l . , Defense Attorneys 

Reviewed by Board Members Brazeau and Moller. 

Kemper In s u r a n c e Company (Kemper) requests review of Referee Mongrain's 
order t h a t : (1) s e t a s i d e i t s d e n i a l of claimant's o c c u p a t i o n a l d i s e a s e c l a i m 
f o r a foot c o n d i t i o n ; and (2) upheld the Hartford Insurance Company's (Hartford) 
d e n i a l of c l a i m a n t ' s occupational d i s e a s e c l a i m f o r the same c o n d i t i o n . On r e 
view, the i s s u e s a re compensability and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t . 
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CONCLUSIONS OF LAW AND OPINION 
Compensability 

1279 

On August 5, 1981, Kemper accepted claimant's J u l y 23, 1981 c l a i m f o r 
" e x c e s s i v e p a i n [ i n both f e e t ] while standing on the job. Claimant's c o n d i t i o n 
was subsequently i d e n t i f i e d as " f l a c c i d planovalgus", or f l a t f e e t . Claimant 
r e c e i v e d treatment, f o r which Kemper paid, up through October 17, 1990, when 
Kemper i s s u e d a d e n i a l of claimant's c o n d i t i o n . Kemper now a s s e r t s t h a t i t i s 
not disavowing i t s previous acceptance but t h a t i t s d e n i a l a p p l i e s only to 
c l a i m a n t ' s c u r r e n t episodes of foot pain. Kemper i s j o i n e d by H a r t f o r d i n argu
ing t h a t under the present s t a t u t e s , claimant no longer can prove a compensable 
c l a i m . Both c a r r i e r s r e l y on ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , which provides "where a work 
i n j u r y combines w i t h a p r e e x i s t i n g d i s e a s e or c o n d i t i o n t o cause or prolong d i s 
a b i l i t y or a need f o r treatment, the r e s u l t a n t c o n d i t i o n i s compensable only to 
the e x t e n t the compensable i n j u r y i s and remains the major c o n t r i b u t i n g cause of 
the d i s a b i l i t y or need f o r treatment." Kemper and Hartford point to medical 
evidence showing t h a t the major c o n t r i b u t i n g cause of cl a i m a n t ' s symptoms i s a 
p r e e x i s t i n g c o n g e n i t a l foot deformity r a t h e r than employment c o n d i t i o n s . 

I t i s w e l l - e s t a b l i s h e d t h a t c a r r i e r s may challenge the com p e n s a b i l i t y of a 
worker's c u r r e n t c o n d i t i o n , notwithstanding a previous acceptance of an i n j u r y 
or d i s e a s e , where the need f o r medical treatment i s no longer a t t r i b u t a b l e to 
the compensable i n j u r y . See ORS 656.245(1); Green Thumb. I n c . v. B a s l , 106 Or 
App 98, 101 (1991). S i m i l a r l y , we have held t h a t under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , 
c a r r i e r s may deny the compensability of a claimant's c u r r e n t c o n d i t i o n when a 
compensable i n j u r y combines with a p r e e x i s t i n g d i s e a s e to cause a need f o r 
treatment and/or d i s a b i l i t y . See Bertha M. Gray, 44 Van Natta 810 (1992). We 
based t h i s holding on the s t a t u t e ' s language, which provides: 

" I f a compensable i n j u r y combines with a p r e e x i s t i n g d i s e a s e 
or c o n d i t i o n t o cause or prolong d i s a b i l i t y or a need f o r treatment, 
the r e s u l t a n t c o n d i t i o n i s compensable only to the extent the com
pensable i n j u r y i s and remains the major c o n t r i b u t i n g cause of the 
d i s a b i l i t y or need f o r treatment." ORS 6 5 6 . 0 0 5 ( 7 ) ( c ) ( B ) . 

The p r e s e n t c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d h i s employment. ( E x s . 1, 7, 
13, 1 6 ) . The r e c o r d f u r t h e r e s t a b l i s h e s t h a t claimant's job, because i t r e 
q u i r e s prolonged standing on a hard s u r f a c e , causes h i s p r e e x i s t i n g c o n d i t i o n to 
become symptomatic. Claimant's work, however, does not change or worsen the 
u n d e r l y i n g c o n d i t i o n . (Exs. 16, 17). 

The Referee found, and we agree, t h a t by ac c e p t i n g c l a i m a n t ' s c l a i m f o r 
e x c e s s i v e b i l a t e r a l foot pain i n 1981, Kemper a l s o accepted c l a i m a n t ' s underly
ing and p r e e x i s t i n g f l a t f e e t c o n d i t i o n . As d i d the Referee, we f i n d Georgia-
P a c i f i c v. Piwowar. 305 Or 494 (1988) to be d i r e c t l y on p o i n t . I n Piwowar, an 
i n s u r e r accepted a worker's c l a i m f o r a "sore back," which l a t e r was determined 
to be a symptom of anky l o s i n g spondylosis. The Court held t h a t by a c c e p t i n g the 
symptoms of the u n d e r l y i n g d i s e a s e , the i n s u r e r was t h e r e a f t e r precluded from 
denying the compensability of the underlying c o n d i t i o n " r e g a r d l e s s of the 
cause." Here, as i n Piwowar, the i n s u r e r accepted symptoms of c l a i m a n t ' s under
l y i n g d i s e a s e . I t may not now deny the compensability of h i s p r e e x i s t i n g condi
t i o n , r e g a r d l e s s of the cause. 

U n l i k e the claimant i n Bertha M. Gray, the present c l a i m a n t ' s c u r r e n t need 
f o r treatment i s not due to a combination of a compensable i n j u r y and a preex
i s t i n g d i s e a s e . Here, t h e r e has been an acceptance, as a matter of law, of 
c l a i m a n t ' s f l a t foot c o n d i t i o n , which becomes symptomatic by stan d i n g on the 
job. Inasmuch as the f l a t foot c o n d i t i o n has been accepted as a compensable 
c o n d i t i o n , i t cannot c o n s t i t u t e a p r e e x i s t i n g d i s e a s e or c o n d i t i o n . See R o s a l i e 
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S. Drews, 44 Van Natta 36 (1992). Since there i s no p r e e x i s t i n g c o n d i t i o n f o r 
c l a i m a n t ' s compensable i n j u r y t o combine with, we f i n d ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) 
i n a p p l i c a b l e to t h i s c a s e . Kemper and Hartford cannot c h a l l e n g e c o m p e n s a b i l i t y 
based on t h i s s t a t u t e . 

We a l s o agree w i t h the Referee t h a t Kemper's d e n i a l of c l a i m a n t ' s " c u r 
r e n t " c o n d i t i o n c o n s t i t u t e s an i n v a l i d "backup" d e n i a l . As e x p l a i n e d above, 
c a r r i e r s may deny a request f o r payment of medical treatment i f the treatment i s 
not a t t r i b u t a b l e t o the i n d u s t r i a l i n j u r y . Green Thumb, I n c . v. B a s l , supra. 
However, such d e n i a l s do not extend to the compensability of the i n d u s t r i a l i n 
j u r y and treatment f o r the i n d u s t r i a l i n j u r y continues to be compensable. See 
i d . a t 102. 

When a c a r r i e r wishes to challenge the compensability of a p r e v i o u s l y 
accepted c o n d i t i o n , i t may revoke i t s acceptance and i s s u e a backup d e n i a l under 
ORS 656.262(6). However, i f t h i s a c t i o n i s taken w i t h i n two y e a r s of c l a i m 
acceptance and the claimant requests a hearing, the c a r r i e r must prove by c l e a r 
and c o n v i n c i n g evidence t h a t the c l a i m i s not compensable. I d . An i n s u r e r ' s 
backup d e n i a l i s s u e d more than two years a f t e r c l a i m acceptance a l s o i s permis
s i b l e so long as i t i s supported by a showing of fraud, m i s r e p r e s e n t a t i o n or 
other i l l e g a l a c t i v i t y . Anthony G. Ford, 44 Van Natta 240 (1992). 

Although Kemper c l a i m s to have denied only the comp e n s a b i l i t y of c l a i m 
a n t ' s c u r r e n t c o n d i t i o n , we i n t e r p r e t the d e n i a l to be, i n f a c t , an attempt to 
revoke i t s p r e v i o u s acceptance. As noted above, Kemper does not a s s e r t t h a t 
c l a i m a n t ' s c u r r e n t medical treatment i s not a t t r i b u t a b l e t o h i s u n d e r l y i n g con
d i t i o n . I t does, however, challenge the compensability of a p r e v i o u s l y - a c c e p t e d 
d i s e a s e . We conclude t h a t t h i s challenge c o n s t i t u t e s a backup d e n i a l . We, 
t h e r e f o r e , a n a l y z e i t s v a l i d i t y under ORS 656.262(6). 

Kemper's d e n i a l i s s u e d more than two years a f t e r i t accepted c l a i m a n t ' s 
c l a i m . I t has o f f e r e d no evidence of fraud, m i s r e p r e s e n t a t i o n or other i l l e g a l 
a c t i v i t y . T h e r e f o r e , we conclude t h a t Kemper's backup d e n i a l i s i n v a l i d . 

R e s p o n s i b i l i t y 

Under ORS 656.308(1), r e s p o n s i b i l i t y f o r an o c c u p a t i o n a l d i s e a s e does not 
s h i f t u n l e s s c l a i m a n t s u f f e r s a "new compensable i n j u r y . " See Donald C. Moon, 
43 Van Natta 2595, 2596 n 1 (1991). Here, the medical evidence demonstrates 
t h a t employment c o n d i t i o n s d i d not cause, worsen or a f f e c t c l a i m a n t ' s f l a t foot 
c o n d i t i o n . ( E x s . 16, 17). Therefore, we agree with the Referee t h a t c l a i m a n t 
d i d not s u s t a i n a "new compensable i n j u r y " and t h a t r e s p o n s i b i l i t y remains w i t h 
Kemper. 

Attorney fee on Board Review 

Claimant i s e n t i t l e d t o an asse s s e d attorney fee f o r s e r v i c e s on Board r e 
view. ORS 656.382(2). A f t e r c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 438-15-
010(4) and applying them to t h i s case, we f i n d t h a t a reasonable fee f o r c l a i m 
ant's a t t o r n e y ' s s e r v i c e s on review i s $500, to be paid by the Kemper. I n 
re a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y considered the time devoted to 
the c a s e ( a s rep r e s e n t e d by claimant's respondent's b r i e f ) , and the v a l u e of the 
i n t e r e s t i n v o l v e d and the complexity of the i s s u e s . 

ORDER 

The R e f e r e e ' s order dated August 2, 1991 i s aff i r m e d . For s e r v i c e s on 
Board review, claimant i s awarded a reasonable a s s e s s e d a t t o r n e y fee of $500, 
payable by Kemper Insurance. 
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Cite as 112 Or App 6 (1992) March 4. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Joseph E. Basham, Jr., Claimant. 

S A I F C O R P O R A T I O N and EUGENE PERSONNEL SERVICES, Petitioners, 
v. 

JOSEPH E. BASHAM, JR., Respondent. 
(89-00968; CA A67795) 

Judicial Review f r o m Workers' Compensation Board. 
O n respondent's motion fi led November 20, 1991. 
Edward J. Har r i , Salem, and Malagon, Moore & Johnson, Eugene, for the motion. 
Dave Frohnmayer, Attorney General, Virginia L. Linder, Solicitor General, and David L. Runner, 

Assistant Attorney General, Salem, contra. 
Before Rbssman, Presiding Judge, and Riggs and Edmonds, Judges. 
PER C U R I A M 
Reversed and remanded for reconsideration. 

The Workers' Compensation Board's order for which judicial review is sought held claimant's 
d a i m compensable under the Board's decision in Donna Aschbacher, 41 Van Natta 1242 (1989), which we 
reversed. Aetna Casualty Co. v. Aschbacher, 107, Or App 494, 812 P2d 844, rev den 312 Or 150 (1991). 
Claimant has moved to remand this case to the Board "for further proceedings," meaning, apparently, 
for reconsideration in the light of this court's decision in Aschbacher and to consider whether the claim 
might be compensable under other theories advanced by claimant. SAIF has submitted a letter to the ef
fect that i t does not oppose claimant's motion, but that "the court should reverse the Board's order and 
remand the case to the Board for reconsideration." 

ORS 183.482(7) and (8), made applicable to workers' compensation cases by ORS 656.298(6), 
delineate the actions that we may take on judicial review. The circumstances under which we may sim
ply remand a case do not include an error of law of the type in Aetna Casualty Co. v. Aschbacher, supra, or 
this case.l Accordingly, we do not have authority to remand without reversing the Board. We treat 
claimant's mot ion as a concession that the Board erred in holding the claim compensable, and we accept 
the concession. 

Reversed and remanded for reconsideration. 

1 O R S 183.482(8)(a)(B) requires the court to remand if it finds that the agency has incorrectly interpreted a provision of 

law and that the correct interpretation compels a particular action. A correct interpretation of the provision of law involved here 

does not compel any particular action: 
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Cite as 112 Or App 8 (1992) ; March 4, 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Joann Fryman, Claimant. 

S T O N E C O N T A I N E R , Petitioner, 
v. 

J O A N N F R Y M A N , Respondent, 
SOUTHWEST FORESTRY INDUSTRIES, Employer, 

and KEMPER INSURANCE COMPANY, Insurer. 
(88-10557, 88-10556, 88-10554, 88-05650; CA A66974) 

Judicial Review f r o m Workers' Compensation Board. 
O n respondent's request for remand fi led November 4, 1991. 
Karen M . Werner, Eugene, for the motion. 
Adam T. Stamper and Cowling & Heysell, Medford, contra. 
Before Rossman, Presiding Judge, and Riggs and Edmonds, Judges. 
PER C U R I A M 
Reversed and remanded for reconsideration. 

This case is before the court on employer's petition for judicial review of an order of the Work
ers' Compensation Board determining claimant's claim to be compensable. A t the request of claimant, 
the case was held in abeyance pending the court's decision in a case presenting similar issues: Aetna 
Casualty Co. v. Aschbacher, 107 Or App 494, 812 P2d 84 (1991). By letters to the court, employer has re
quested a decision i n its favor and claimant has requested that the case be remanded to the Board for re
consideration in light of the Aschbacher decision. We treat claimant's letter as a concession of error, and 
we accept the concession. See SAIF v. Basham, 112 Or App 6, P2d (1992). 

Reversed and remanded for reconsideration. 

Cite as 112 Or App 10 (1992) March 11. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
In the Matter of the Compensation of Robert E. Roy, Claimant. 

B O E I N G A I R C R A F T COMPANY and AETNA CASUALTY COMPANY, Petitioners, 
v. 

ROBERT E. ROY, Respondent. 
(89-07274; CA A66907) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted October 16, 1991. 
Jeremy L. Fellows, Portland, argued the cause for petitioners. With h i m on the brief was Scheminske 

& Lyons, Portland. 
Kevin Keaney, Portland, argued the cause for respondent. Wi th h i m on the brief were Donald 

Atchison, Robert K. Udziela and Pozzi, Wilson, Atchison, O'Leary & Conboy, Portland. 
Before Richardson, Presiding Judge, and Joseph, Chief Judge, and Deits, Judge. 
JOSEPH, C.J. 
A f f i r m e d . 

Employer seeks review of a Workers' Compensation Board order holding that pain and numb
ness i n claimant's shoulder, arm and hand are compensable conditions. It argues that the Board erred 
in setting aside the denial, because it was a partial denial of compensation involving 2 conditions f r o m 
which claimant d id not suffer. It also assigns error to the Board's determination that the condition is 
compensable, because claimant failed to establish a specific medical diagnosis for the cause of his pain 
and to its f i nd ing that the condition was the result of an on the job injury. 



1284 Boeing Aircraft Co. v. Roy Van Natta's 

Claimant had an accident at work on January 18, 1989, while moving a heavy box of machine 
parts. Employer described the accident in the injury report: 

"As Robert reached down to straighten out parts basket to be parallel to operator's plat-
fo rmf , ] his foot slipped off edge of platform, resulting in the twist ing in jury ." 

Claimant suffered some lower back and hip pain immediately and consulted the plant nurse, but he did 
not miss any work and did not consult a physician. As the back and hip pain gradually improved, he 
began to have pain i n his neck and left shoulder. On February 5, 1989, he suffered sudden excruciating 
pain i n his neck, left shoulder and arm, when he bent over to pick up a piece of paper in his bathroom 
at home. He went to see his family physician, Dr. Johansen. 

O n the first First Medical Report form, Johansen wrote as his diagnosis: "Strain left shouldefr] 
(tendonitis)." A few days later, claimant went to a hospital emergency room for treatment of "right 
shoulder and arm pain w i t h hand numbness." The hospital record shows that the emergency room 
physician diagnosed the problem as neuralgia and referred claimant to Dr. Cleary, an allergist, who con
cluded that the condition was "not i n his field" and immediately referred claimant to a neurologist. 
Cleary nevertheless f i l led i n the diagnosis section of the second First Medical Report fo rm: "R[ule]/0[ut] 
L[eft] ulnar nerve in jury L[eft] brachial plexus injury." Under remarks he added, "To see Dr. Robert 
Rosenbaum M . D . " The Board found that Cleary did not intend those comments to be a diagnosis, but 

"reported to the carrier that he was referring claimant to Dr. Rosenbaum [a neurologist] 
in order to rule out a left ulnar nerve injury and a left brachial plexus in jury . " (Emphasis 
supplied.) 

There is substantial evidence to support that. 

I n a letter dated February 21, 1989, Rosenbaum concluded, after his examination of claimant: 

"[T]he patient now has discomfort in the left shoulder into the left upper extremity. His 
symptoms and his weakness are primarily in an ulnar nerve distribution, however, i n 
addition he has pain i n his shoulder and a decreased left triceps reflex. Rather than an 
ulnar nerve lesion, I think that this represents a C8 nerve root lesion. Because the 
patient does have significant left hand weakness I have scheduled h im for a M R I scan of 
the cervical spine." 

The M R I report indicated that claimant had "narrowing of the left C7-T1 neuroforamen for the C8 root 
due to osteophyte formation arising f r o m the body of T l ; " Johansen's progress report, dated March 21, 
1989, interpreted the medical reports: 

"ACUTE PROBLEM: C: TENDONITIS LEFT SHOULDER. * * * [Claimant] had nerve 
conduction studies which showed some changes in his left arm and also a CT scan which 
showed some changes in his neck. That might cause nerve pressure. * * * Dr. Cleary 
and Dr. Rosenbaum felt that this was an industrial in jury that was caused by an incident 
where he slipped while moving baskets of old parts on 1/18/89." 

O n February 15; 1989, claimant fi led a claim for compensation for left arm and shoulder pain 
that caused time loss. O n March 1, employer denied the claim: 

"We have concluded our investigation into the above captioned claim. Please be advised 
that we are denying your claim since our investigation indicates that the condition f r o m 
which you suffer d id not arise out of and in the scope of your employment. 

"That your left ulnar nerve and brachial plexus injuries are not causily [sic] related to the 
accident on January 18, 1989." 

Employer argues that that letter only denied compensation for the 2 in jury diagnoses specified i n the 
second paragraph and was not a denial of the entire claim. It contends that claimant failed to prove that 
he suffered either of those injuries. 
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The Board's f inding that the insurer intended the letter to be a complete denial is supported by 
substantial evidence in the record. The first paragraph clearly says that employer's investigation had 
been completed and implies that employer did not intend to consider the claim any further. The second 
paragraph suggests that employer had treated Cleary's note as a diagnosis. Even though the letter does 
not specifically mention tendonitis or neuralgia, it does not suggest that the decision was incomplete or 
that any element of the claim was still being considered. Moreover, claimant never received any other 
acceptance or denial. 

I n its second assignment of error, employer argues that the Board should have required claimant 
to prove a specific medical diagnosis to support the claim that his pain symptoms reflected a compens
able in jury . I t relies on Weyerhaeuser Co. v. Warrilow, 96 Or App 34, 771 P2d 295, rev den 308 Or 184 
(1989), i n which we reversed the Board and reinstated the employer's partial denial of a claim for neck, 
shoulder, mid-back and left ankle pain. We held that, although the employer's letter was vague as to 
what conditions it had accepted, it was specific as to what it had denied and was, therefore, permissible 
as a partial denial. 

That case does not stand for the proposition that employer advances here. The Board did not 
set aside a denial of responsibility for left ulnar nerve or brachial plexus in jury; those denials were irrel
evant, because claimant d id not have those injuries and did not make a claim for them. The Board set 
aside a general denial of the claim. 

Employer complains that i t would be "completely unfair" if we a f f i rm the Board, because it w i l l 
be financially responsible if claimant's pain returns, "even if i t is later conclusively determined that the 
pain is due to an otherwise noncompensable degenerative condition (like cervical osteophyte forma
tions). "1 It urges that claims that lack specificity "impale the employer on the horns of a dilemma," un
fair ly forcing i t to risk fai l ing to accept or deny the claim timely on the one hand or exposing itself to 
l iabil i ty for a noncompensable condition on the other. ORS 656.262(10); Georgia-Pacific v. Piwowar, 305 
Or 494, 753 P2d 948 (1988). Even if employer has correctly identified the legal effect of those hypotheti
cal facts as a dilemma, ̂  i t has not raised an issue that we can address. ̂  

Finally, employer argues that the record does not contain substantial evidence to support the 
Board's f ind ing that claimant's pain and numbness were caused by his work. I t returns to the theory 
that claimant had to prove a particular diagnosis i n order to show by substantial evidence that the condi
t ion f r o m which he suffers is related to the January 18 injury. It argues that that proof is required under 
Johnsen v. Hamilton Electric, 90 Or App 161, 751 P2d 246 (1988), i n which we held that the claimant failed 
to prove that he was entitled to compensation, because he had no evidence that the abnormal marks on 
his lung were caused by any in jury or disease. The claimant was seeking payment for diagnostic chest 
x-rays, not compensation for missed work or treatment of any condition that prevented h i m f r o m per
fo rming his job. Without proof that he had an in jury or disease, claimant could not prove that the lung 
marks were related to his work. 

A claimant need not prove a specific diagnosis if he proves that his symptoms are attributable to 
his work. Tripp v. Ridge Runner Timber Services, 89 Or App 355, 749 P2d 586 (1988); see Karen M. Partridge, 
39 Van Natta 137 (1987). Employer argues, however, that "[t]he only diagnosis for claimant's pain 

1 We note that insurer sent the letter after the MRI revealed osteophyte formation, but it did not specify that diagnosis in 

its denial. 

2 O R S 656.262(6) provides, in part: 

"[I]f the insurer or self-insured employer accepts a claim in good faith but later obtains evidence that the 

claim is not compensable or evidence that the paying agent is not responsible for the claim, the insurer or self-

insured employer, at any time up to two years from the date of claim acceptance, may revoke the claim accep

tance and issue a formal notice of claim denial." 

Moreover, an insurer may make a claim acceptance more specific than the claim is. SA1F v. Abbott, 107 O r App 53, 810 P2d 878 

(1991). 

3 Employer's remedy, if any, lies with the legislature. See SAIF v. Curry, 297 O r 504, 511, 686 P2d 363 (1984). 
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symptoms which has not been ruled out by medical testing indicates that claimant's condition was 
caused by osteophyte formation i n his cervical spine, a degenerative condition unrelated to the incident 
at work." The evidence shows that claimant has osteophyte formation i n his cervical spine, but it does 
not show that that condition causes his pain. Moreover, neither tendonitis nor neuralgia were "ruled 
out by medical testing," as employer would have i t . Tendonitis was, i n fact, Johansen's first and final 
diagnosis, and that is consistent w i th the accident that occurred on January 18. 

Employer contends that the Board concluded that claimant's pain was caused by his work only 
because the record contained no evidence to the contrary. The absence of evidence of some other cause, 
it argues, is not substantial evidence that work was the cause. Although absence of evidence of another 
cause might not alone constitute substantial evidence, it is evidence. See, e.g., Tripp v. Ridge Runner 
Timber Services, supra. I n addition, the record contains Johansen's interpretation of the medical reports 
that claimant's pain was related to the January 18 accident. The facts that the init ial i n ju ry was charac
terized as "twisting" claimant's whole body and that his neck pain gradually increased as his back pain 
gradually diminished also support the Board's conclusion that the condition was caused by his work. 
That evidence is substantial enough to support the Board's order. 

A f f i r m e d . 

Cite as 112 Or App 44 (1992) March 11. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
In the Matter of the Compensation of Michael A . Griggs, Claimant. 

L I B E R T Y N O R T H W E S T I N S U R A N C E C O R P O R A T I O N and H A G E M A N BROTHERS 
CONSTRUCTION, Petitioners, 

v. 
M I C H A E L A . G R I G G S , CALISTA CONSTRUCTION CO., C I G N A INSURANCE, ST. JOHNS 

CONSTRUCTION and SAIF CORPORATION, Respondents. 
(WCB 88-04104, 88-03394, 88-03395; CA A61722) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted March 15, 1991. 
Stafford J. Hazelett, Portland, argued the cause and fi led the brief for petitioners. 
Rick W. Roll , Tillamook, f i led the brief for respondent Michael A. Griggs. 
Jerald P. Keene, Portland, argued the cause for respondents Calista Construction Co. and C I G N A 

Insurance. Wi th h i m on the brief was Roberts, Reinisch, MacKenzie, Healey & Wilson, P.C., Portland. 
Dave Frohnmayer, Attorney General, Virginia L. Linder, Solicitor General, Jerome Lidz, Assistant 

Attorney General and Thomas E. Ewing, Assistant Attorney General, Salem, f i led the brief for respon
dents St. Johns Construction and SAIF Corporation. 

Before Richardson, Presiding Judge, and Deits and Edmonds, Judges. 
DEITS, J. 
Reversed and remanded for proceedings not inconsistent w i th this opinion. 

Af te r the Workers' Compensation Board (Board) issued its opinion in this case, Hageman Broth
ers Construction (employer) requested the Board to reconsider its order under ORS 656.295(5) i n the 
light of newly developed evidence and to withdraw its order for purposes of reconsideration under ORS 
183.482(6). Employer argues that the Board erred in denying the requests, i n concluding that claimant, 
wlule employed by i t , suffered a compensable in jury in October, 1987, and i n concluding that its denial 
of the claim was unreasonable. Employer finally argues that the Board erred in fai l ing to order reim
bursement to its carrier (Liberty) by claimant's other employers. 

Claimant received an unscheduled permanent partial disability award for an in ju ry to his low 
back that occurred i n May, 1986, while he was working for Calista Construction Company (Calista). He 
began work ing as a carpenter for employer i n August or September, 1987. Claimant asserts that he was 
injured twice while working for employer. According to his testimony, he stepped off a pla t form at the 
work site on October 22, 1987, and twisted his left ankle. He also testified that, on October 26, 1987, he 
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was in jured when he jumped out of the way of a large piece of concrete pipe that fel l f r o m an overhead 
crane. He said that he jumped off a platform into a pit and was unconscious for several minutes. A l 
though there were several other people on the platform, no one saw claimant jump or be injured. He 
testified that his back became sore that night and got worse each day thereafter unt i l he was laid off on 
October 30, 1987, and that his back symptoms gradually worsened. He began working for St. Johns 
Construction Company (St. Johns) i n early December but quit after two days because of back pain. He 
then sought medical treatment. 

I n December, 1987, claimant fi led claims against employer and St. Johns, which both denied. 
He also f i led an aggravation claim wi th Calista, which was also denied. O n May 11, 1988, a hearing 
was held on the denials. Liberty, CIGNA and SAIF represented employer, Calista and St. Johns, re
spectively. A t the hearing, employer argued that it had no knowledge that claimant had been injured or 
that a crane accident had occurred. It offered evidence, including claimant's criminal convictions, to 
attack his credibility. Some, but not all, of the evidence was admitted. The referee found that claimant 
was more credible than employer's representatives. He also noted that employer's o w n witnesses testi
f ied that a concrete object d id fal l f rom a crane and also that claimant had reported a foot in jury . The 
referee found that the physician's reports supported claimant's description of the in jury and concluded 
that claimant had suffered a new injury at employer. His order, issued on May 25, 1988, required em
ployer to accept the claim and imposed a penalty for unreasonable denial. It also approved the denials 
of the other employers. O n May 31, 1988, Liberty requested review of that order, and, on June 2, 1988, 
claimant f i led a cross-request for review. 

O n March 24, 1989, a different referee issued an order approving a settlement ̂  reached between 
claimant and employer during a determination order hearing in this case. The morning of the second 
day of that proceeding, the parties advised the referee of the settlement that they had reached during 
the overnight recess. Employer's attorney told the referee that, at the 1988 hearing before the other ref
eree, claimant had not provided completely accurate information about his employment activities be
tween the time that he worked at employer and St. Johns; he advised the referee that claimant had ear
lier denied that he had worked during that time but that there was evidence that he had done strenuous 
work wi thout complaints of pain during that time period. The attorney stated that "the omission of that 
information satisfies the Bauman requirement for fraud and misrepresentation or other illegal acts"^ and 
that, after the settlement was approved, employer would "be making [an] appropriate motion to the 
Workers' Compensation Board to dismiss the pending appeal [of the 1988] order." In the order 
approving the settlement, the referee explained: 

"Evidence was adduced at hearing * * * on March 15, 1989, to the effect that after 
claimant left [employer], he engaged in physical activity and labor that during testimony 
[at the 1988 hearing] he had denied. Evidence further indicated that during the time 

1 The parties stipulated: 

"1. The employer/insurer withdraws its Request for Hearing on the October 11, 1988 Determination Order, 

and said request shall be dismissed with prejudice. 

"2. The claimant withdraws his Request for Hearing on the October 11, 1988 Determination Order, and said 

request shall be dismissed with prejudice. 

"3. The claimant withdraws his Request for Hearing concerning any medical services to which he might be 

entitled under the accepted claim status and his request for penalties and fees for any claim processing errors, 

and said Requests for Hearing shall be dismissed with prejudice. 

"4. The denial of the compensability of claimant's claim issued by counsel for the employer/insurer on March 

16, 1989 will not be appealed by claimant and will remain in full force and effect. 

"5. The employer/insurer retains it rights to whatever civil legal recourse it may have against claimant out

side the Workers' Compensation System of the State of Oregon." 

2 Bauman v. SAIF, 295 O r 788, 794, 670 P2d 1027 (1983), held 

"If * * * the insurer officially notifies the claimant that the claim has been accepted, the insurer may not, after 

the 60 days have elapsed, deny the compensability of the claim unless there is a showing of fraud, misrepre

sentation or other illegal activity." 
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claimant's claim was in denied status he received money for his labor that he d id not re
port to the insurer prior to its paying disability compensation to claimant under the 
terms of [the 1988] Opinion & Order." 

O n March 30, 1989, Liberty moved to withdraw its request for review of the 1988 order holding 
employer responsible for claimant's in jury. It gave as reasons that 

"the underlying claim of compensable injury against [employer] has been f inal ly found 
not compensable as a result of litigation regarding a retroactive denial of the claim f r o m 
the beginning." 

The motion attached a copy of the 1989 order after the settlement and requested the Board to take ad
ministrative notice of that order and record. Despite that motion, claimant continued to seek affirmance 
of the 1988 order on his cross-request for review, and the Board affirmed and adopted i t . The Board 
noted in its order that employer had wi thdrawn its request for review but had sought reimbursement if 
another employer was found responsible for the claim. The Board, however, found that, in view of 
employer's withdrawal, the request for reimbursement was moot and "offer[ed] no comment concerning 
the validity of [the 1989] order." 

A week after the Board had issued its order, employer moved for reconsideration. It asked the 
Board to take administrative notice of "admissions made by claimant" i n the settlement hearing and to 
consider evidence unobtainable at the time of that hearing. The Board issued an order denying recon
sideration, stating as its reason: 

"Former [Board] Chairman Johnson, along [Board] Member Ferris, signed the Board's 
majori ty opinion in the July 19, 1989 Order on Review. Inasmuch as Mr . Johnson is no 
longer on the Board, the Board consists of two members. The remaining members can
not reach agreement concerning the Motion for Reconsideration." 

Employer again requested the Board to reconsider and asked it to withdraw its order for reconsideration 
under ORS 183.482(6). The Board concluded that it lacked jurisdiction to reconsider its f inal order under 
ORS 656.292(5), because a petition for review of the order had been f i led w i t h this court on August 16, 
1989. It also refused to withdraw its order for reconsideration under ORS 183.482(6). 

ORS 656.295(5) provides that, 

" i f the board determines that a case has been improperly, incompletely or otherwise in
sufficiently developed or heard by the referee, i t may remand the case to the referee for 
further evidence taking, correction or other necessary action." (Emphasis supplied.) 

The decision as to whether the case ought to be remanded under that provision is w i t h i n the Board's 
discretion. A Board rule provides guidance for the exercise of its discretion: 

"If the motion for reconsideration is accompanied by additional evidence not otherwise 
in the record, the additional evidence w i l l only be considered if the Board finds that: (a) 
the record, wi thout the additional evidence, has been improperly, incompletely or other
wise insufficiently developed; and (b) the additional evidence was unobtainable with due 
diligence by the moving party prior to its submission to the Board. OAR 438-12-065(3). 
(Emphasis supplied.) 

The problem here is that the Board did not make any findings regarding the motion for recon
sideration or explain its denial, other than to say that there were only two members on the Board and 
that they could not agree. We are unable to review an agency's action without the agency first making 
a decision. I n reviewing the Board's exercise of discretion here, we need to know whether the Board 
concluded that, as employer alleges, claimant committed perjury at the earlier hearing and whether evi
dence of that was "unobtainable w i t h due diligence by the moving party prior to its submission to the 
Board." The Board has an obligation to express the results of its evaluation of a party's factual and legal 
assertions i n the first instance. Accordingly, i t is necessary to remand the case to the Board. 
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A number of employer's assignments of error concern whether the Board properly found 
claimant's in ju ry to be compensable and properly assigned responsibility for the in ju ry to i t . I n the light 
of our disposition i n this case, however, we need not address them. 

Reversed and remanded for proceedings not inconsistent w i th this opinion. 

Cite as 112 Or App 134 (1992) March 11. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Ernesto Magana, Claimant. 

ERNESTO M A G A N A , Petitioner, 
v. 

W I L B A N K S I N T E R N A T I O N A L , Respondent. 
(88-10463; CA A68727) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted November 18, 1991. 
Ronald A . Fontana, Portland, argued the cause and fi led the brief for petitioner. 
Karen O'Kasey, Portland, argued the cause for respondent. On the brief were Janet M . Schroer and 

Schwabe, Will iamson & Wyatt, Portland. 
Before Richardson, Presiding Judge, and Deits and Durham, Judges. 
D U R H A M , J. 
Reversed and remanded for reconsideration. 

Claimant seeks review of a Worker's Compensation Board order denying an occupational disease 
claim. We remand for reconsideration. 

Claimant suffers f r o m end-stage renal disease (ESRD), a kidney condition. Claimant alleged that 
his disease results f r o m a 1987 on-the-job exposure to chemical vapors. Respondent denied the claim, 
and the Board upheld the denial. 

A t the time of claimant's disability, ORS 656.802(l)(a) defined an occupational disease as 

"[a]ny disease or infection arising out of and in the course of employment * * * to which 
an employee is not ordinarily subjected or exposed other than during a period of regular 
actual employment therein * * *." 

Claimant must prove by a preponderance of the evidence that his work exposure to chemicals was the 
major contributing cause of his need to miss work and obtain medical services. Dethlefs v. Hyster Co., 
295 Or 298, 310, 667 P2d 487 (1983); SAIF v. Scott, 111 Or App 99, 101, P2d (1992). 

The Board order stated: 

"Because claimant has not eliminated all other explanations, we conclude that claimant 
has failed to establish a compensable occupa-tional disease claim." 

That is the wrong test. Claimant need not eliminate all other possible explanations of causation. ORS 
656.266. 1 

1 O R S 656.266 provides: 

"The burden of proving that an injury or occupational disease is compensable and of proving the nature and 

extent of any disability resulting therefrom Is upon the worker. The worker cannot carry the burden of proving 

that an injury or occupational disease is compensable merely by disproving other possible explanations of how 

the injury or disease occurred." 
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Employer argues that we should treat the Board's statement as surplusage, because the referee 
applied the correct test and the Board order says: "The Board affirms and adopts the order of the Ref
eree * * *." ORS 183.482(7) provides, i n part: 

"The court shall remand the order for further agency action if i t finds that either the fair
ness, of the proceedings, or the correctness of the action may have been impaired by a 
material error i n procedure or a failure to fol low prescribed procedure." 

Conflict ing inferences arise f rom the final order regarding the issue of causation. We cannot dis
regard as surplusage the Board's explicit conclusion that claimant did not prevail because he did not 
prove a fact that, by law, he does not have the burden to prove. In order to conduct meaningful appel
late review, we must be able to discern f rom the order a clear explanation of w h y the Board's findings 
led to its conclusion. Armstrong v. Asten-Hill Co., 90 Or App 200, 205, 752 P2d 312 (1988). 2 Although 
the Board can adopt a referee's order i n whole or in part, the f inal order must be sufficiently clear that 
we are not forced to speculate about the Board's reasoning. Because of the ambiguity, the Board must 
reconsider and explain its conclusion regarding causation. 

Reversed and remanded for reconsideration. 

* The requirement was explained in Home Plate, Inc. v. OLCC, 20 Or App 188, 190, 530 P2d 862 (1975): 

"If there is to be any meaningful judicial scrutiny of the activities of an administrative agency-not for the 

purpose of substituting judicial judgment for administrative judgment but for the purpose of requiring the ad

ministrative agency to demonstrate that it has applied the criteria prescribed by statute and by its own regu

lations and has not acted arbitrarily or on an ad hoc basis-we must require that its order clearly and precisely 

state what it found to be the facts and fully explain why those facts lead it to the decision it makes." 

Cite as 112 Or App 148 (1992) March 11, 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Ronald R. Buddenberg, Claimant. 

R O N A L D R. B U D D E N B E R G , Petitioner, 
v. 

S O U T H C O A S T L U M B E R and SAIF CORPORATION, Respondents. 
(89-19242; CA A68896) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted November 18, 1991. 
Edward J. Harr i , Salem, argued the cause for petitioner. With h im on the brief were Jon C. Correll 

and Malagon, Moore & Johnson, Eugene. 
Katherine H . Waldo, Assistant Attorney General, Salem, argued the cause for respondents. Wi th her 

on the brief were Dave Frohnmayer, Attorney General, and 
Virginia L . Linder, Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Deits and Durham, Judges. 

D U R H A M , J. 
A f f i r m e d . 

Claimant seeks review of an order of the Workers' Compensation Board denying h i m increased 
permanent partial disability (PPD) benefits because of aggravation of a compensable in ju ry . The issue is 
whether the aggravation claim is governed by the " guidelines "^ i n effect at the time of the last arrange
ment of compensation on May 6, 1987, or by the "standards" 2 i n effect on September 18, 1989, the date 
of the determination order that rated the extent of disability for the worsened condition. We hold that 
the Board correctly applied the standards and aff i rm. 
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Claimant's feet were injured on June 6, 1981. His claim was closed on August 4, 1982. Under 
the guidelines then in effect, he was awarded 60% scheduled PPD for each foot. The claim was re
opened four times, but the PPD award was maintained at 60% through the last arrangement of compen
sation on May 6, 1987. 

I n 1987, the legislature substantially amended the workers' compensation laws, and one of its 
goals was the reduction of costs. Aetna Casualty Co. v. Aschbacher, 107 Or App 494, 500, 812 P2d 844, rev 
den 312 Or 150 (1991). ORS 656.283(7) was amended by Or Laws 1987, ch 844, 11, to include the 
underscored language: 

"Except as otherwise provided in this section and rules of procedure established by the 
board, the referee is not bound by common law or statutory rules of evidence or by 
technical or formal rules of procedure, and may conduct the hearing in any manner that 
w i l l achieve substantial justice. The referee shall apply to the hearing of the claim such stan
dards for evaluation of disability as may be adopted by the director pursuant to ORS 656.726. 
Nothing in this section shall be construed to prevent or limit the right of a worker, insurer or self-
insured employer to present evidence at hearing and to establish by clear and convincing evidence 
that the degree of permanent disability suffered by the claimant is more or less than the entitle
ment indicated by the standards adopted by the director under ORS 656.726." (Emphasis 
supplied.) 

Effective July 1, 1988, the director promulgated new standards for the evaluation of a worker's 
permanent disability pursuant to ORS 656.726(3)(f).^ See OAR 436-35-001 et seq. They were intended 
"to reflect the criteria for rating outlined in legislation adopted by the 1987 Legislature * * *." OAR 436-
35-002. The standards replaced the guidelines and "applied to all claims closed after July 1, 1988." OAR 
436-35-003. 

Af te r surgery in November, 1988, claimant claimed that his condition had worsened. He be
came medically stationary on August 21, 1989. On September 18, 1989, a determination order awarded 
h i m temporary total disability benefits but no additional PPD. The Board ruled that the disability had 
been correctly evaluated under the 1989 standards at 28% and that clear and convincing evidence 
adduced at the hearing proved that his disability exceeded 28%, but d id not exceed the 60% previously 
granted. It awarded no PPD increase. 

1 See former O A R 436-65-500 et seq. 

2 See O A R 436-35-001 et seq. 

3 O R S 656.726(3) provides: 

"The director [of the Department of Insurance and Finance] hereby is charged with duties of administration, 

regulation and enforcement of O R S 654.001 to 654.295, 654.750 to 654.780 and this chapter. To that end the 

director may: 
* * * * * * 

"(f) Provide standards for the evaluation of disabilities. The following provisions apply to the standards: 

"(A) The criteria for evaluation of disabilities under O R S 656.214(5) shall be permanent impairment due to 

the industrial injury as modified by the factors of age, education and adaptability to perform a given job. 

"(B) Impairment is established by a preponderance of medical evidence based upon objective findings. 

"(C) When, upon reconsideration of a determination order or notice of closure pursuant to O R S 656.268, it is 

found that the worker's disability is not addressed by the standards adopted pursuant to this paragraph, 

notwithstanding O R S 656.268, the director shall stay further proceedings on the reconsideration of the claim 

and shall adopt temporary rules amending the standards to accommodate the worker's impairment. When the 

director adopts temporary rules amending the standards, the director shall submit those temporary rules to the 

Workers' Compensation Management-Labor Advisory Committee for review at their [sic] next meeting." 
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Claimant argues that, because his condition has worsened f r o m its 1987 status, he is entitled to 
additional PPD benefits under ORS 656.273(1).4 

We decline claimant's invitation to construe ORS 656.273(1) to create an unqualified right to 
additional compensation for a worsened condition, because that would require us to ignore the 1987 
amendment. Our task is to interpret statutes to give effect to the legislature's intention. Aetna Casualty 
Co. v. Aschbacher, supra, 107 Or App at 499. The 1987 amendment to ORS 656.283(7) required the Board 
to evaluate aggravation claims under the director's standards, which in this case are less generous than 
the former guidelines. A worker is entitled to additional compensation under ORS 656.273(1) only if the 
worsened condition increases the extent of disability as defined in the standards. 

Claimant argues that the "Board's method is unprecedented, and the ramifications [are] far-
reaching." However, i n Wardell v. Smurfit Newsprint, 107 Or App 358, 812 P2d 21 (1991), we held that 
the Board correctly decided a claim for increased disability compensation by evaluating a worsened con
di t ion under standards in effect when the alleged worsening occurred. The Board analyzed this claim 
similarly. See also Barrett v. Union Oil Distributors, 60 Or App 483, 488, 654 P2d 
668 (1982), rev den 194 Or 569 (1983). If the Board's analysis produces undesirable consequences, the 
solution must come f r o m the legislature. 

A f f i r m e d . 

4 O R S 656.273(1) provides, in part: 

"After the last award or arrangement of compensation; an injured worker is entitled to additional compensa

tion, including medical services, for worsened conditions resulting from the original injury." 

Cite as 112 Or App 159 (1992) March 18. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Peter O. Odighizuwa, Claimant. 

T R I - M E T , I N C . , Petitioner, 
v. 

PETER O. O D I G H I Z U W A , Respondent. 
(89-11253, 89-11254; CA A68812) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted December 11, 1991. 

Jerald P. Keene, Portland, argued the cause for petitioner. With h i m on the brief was Roberts, 
Reinisch, Mackenzie, Healey & Wilson, P.C., Portland. 

Karen Stolzberg, Portland, argued the cause for respondent. With her on the brief was Goldberg & 
Mechanic, Portland. 

Before Warren, Presiding Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
Reversed and remanded for reconsideration. 

Employer seeks review of an order of the Workers' Compensation Board awarding claimant a 
penalty and attorney fees for an unreasonable denial. ORS 656.262(10); ORS 656.382(1). 1 It argues that 
the Board erred as a matter of law. We reverse. 

Claimant, a bus driver, sustained injuries i n a collision between the bus that he was dr iv ing and 
a car dr iven by another employee of employer that was chasing the bus. There are conflicting eyewit
ness accounts of the events preceding the collision. Employer argued that, before the collision occurred, 
claimant had been relieved of his duties as a result of a conflict w i t h another employee and had been 
directed not to drive the bus to the bus barn. Claimant argued that he was acting w i t h i n the scope of 
his employment when the collision occurred. Employer denied compensability^ on the basis of 
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the version of its witnesses. The referee found claimant credible and set aside the denial. Employer 
sought review, and claimant requested penalties and attorney fees for an unreasonable denial. 

The Board aff irmed the order setting aside the denial and held that employer's denial was un
reasonable. I t said: 

"The standard for determining an unreasonable denial is whether the employer had a 
legitimate doubt as to its liability. Unreasonableness and 'legitimate doubt' are to be 
considered i n light of all the evidence available to the employer at the time. * * * 

" * * # * * 

"Here, the employer knew that claimant's bus had been involved in an accident w i t h 
another of the employer's vehicles. Moreover, the employer was aware that claimant 
had suffered an in jury as a result of the accident. Inasmuch as the employer had k n o w l 
edge of the accident, i t had no basis for questioning the compensability of the in jury . 

"Accordingly, we conclude that at the time the employer issued its denial, the medical 
and legal information available to it d id not raise a legitimate doubt as to the compens
ability of claimant's right knee, right hip, and low back in jury . Therefore, we f i nd that 
the issuance of the denial was unreasonable. Penalties and related attorney fees w i l l be 
assessed. ORS 656.262(10); 656.382(1)." (Citations omitted.) 

O n reconsideration, the Board adhered to its order w i th this clarification: 

"The gist of this case is that under claimant's version of the events i n question, he sus
tained a compensable injury; under his supervisors' version of the events i n question, 
the in ju ry is not compensable. The Referee, i n his order, acknowledged that the case 
had to be resolved based on credibility. He specifically found claimant credible based on 
claimant's demeanor. In contrast, he found the supervisors not credible. I n other 
words, he found that the supervisors were lying and claimant was telling the t ruth . 

"The denial was based on the supervisors' version of the facts. Because the supervi
sors were not telling the truth, there was no reasonable basis for the denial. As the 
Court of Appeals recently said of an attorney who was the employer's agent: 

1 O R S 656.262(10) provides, in part: 

"(a) If the insurer or self-insured employer unreasonably delays or unreasonably refuses to pay compensa

tion, or unreasonably delays acceptance or denial of a claim, the insurer or self-insured employer shall be liable 

for an additional amount up to 25 percent of the amounts then due." 

O R S 656.382(1) provides: 

"If an insurer or self-insured employer refuses to pay compensation due under an order of a referee, board or 

court, or otherwise unreasonably resists the payment of compensation, the employer or insurer shall pay to the 

claimant or the attorney of the claimant a reasonable attorney fee as provided in subsection (2) of this section. 

To the extent an employer has caused the insurer to be charged such fees, such employer may be charged with 

those fees." 

2 O R S 656.005(7) provides, in part: 

"(a) A 'compensable injury' is an accidental injury, or accidental injury to prosthetic appliances, arising out 

of and in the course of employment requiring medical services or resulting in disability or death; an injury is 

accidental if the result is an accident, whether or not due to accidental means, if it is established by medical 

evidence supported by objective findings, subject to the following limitations: 

"(b) 'Compensable injury' does not include: 

"(A) Injury to any active participant in assaults or combats which are not connected to the job assignment 

and which amount to a deviation from customary duties." 
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"Employer contends that it had a legitimate doubt, because it relied on the advice of 
counsel; We disagree. Employer's attorney is its agent, and employer, as principal, 
cannot hide behind .the incorrect advice of its agent.' International Paper Company v. 
Huntley[, 106 Or App 107, 806 P2d 188 (1991)]. 

"Similarly, the employer must be charged wi th the actions of its agents who were 
claimant's supervisors and who, presumably, knew that the claim was compensable." 

I n rendering its opinions, the Board adopted the referee's findings of fact and the reasoning on 
the issue of compensability. The referee said: 

"By contrast, I am not satisfied that employer's witnesses could have seen or heard 
many of the things to which they testified because of the activities i n which they were 
engaged at the time or their distance f rom the scene. I do not f i nd the testimony of 
Bishop, Radford; light rail supervisor Frailey, or road supervisor Pool, t rustworthy con
cerning the events at the time. Further, the Tri-Met supervisors had no authority other 
than what they took upon themselves to chase the bus after it left the terminal. The 
inconsistencies i n their testimony and their demeanor while testifying undercut the 
credibility of their testimony. Supervisor Renner's report contains various inaccuracies 
arid is based almost exclusively upon the conclusions and statements of the supervisors 
involved." 

Employer argues that the Board erred in assessing penalties and attorney fees for an unreason
able denial when, at the time of the denial, reasonable doubt existed as to the credibility of witnesses 
and compensability turned on the resolution of the credibility issues. Employer also contends that the 
knowledge by its supervisors is not imputable to it for the purposes of evaluating the validity of a claim. 
Claimant argues that employer d id not have a reasonable basis for denial of the claim, because the em
ployer depended on statements of employees who were determined by the referee not to be credible. 

I n Brown v. Argonaut Insurance Company, 93 Or App 588, 591, 763 P2d 408 (1988), we said, re
garding whether a denial is unreasonable: 

"We review for errors of law in examining whether the Board applied the correct legal 
standard. ORS 183.482(8)(a). That standard is whether * * * [the employer] had a 
legitimate doubt as to its liability. If so, the denial was not unreasonable. 
'Unreasonableness' and 'legitimate doubt' are to be considered i n the light of all the evi
dence available to the insurer." (Citations omitted.) 

The proper focus i n this case is on the evidence available to employer at the time of the denial.^ Ginter 
v. Woodburn United Methodist Church, 62 Or App 118, 122, 659 P2d 434 (1983). 

I n its order on reconsideration, the Board held that the denial was based on the supervisors' ver
sion of the facts and that their knowledge of the true facts was imputable to employer. Therefore, em
ployer's denial was unreasonable. A n agent's knowledge may be imputable to the principal, even if the 
agent does not communicate the information to the principal. However, the knowledge of an agent is 
imputable only i f i t is about matters w i th in the agent's authority as agent. Hogan v. Alum. Lock Shingle 
Corp., 214 Or 218, 228, 329 P2d 271 (1958); Phillips v. Colfax Company, Inc., 195 Or 285, 300, 243 P2d 276, 
245 P2d 898 (1952). 4 

The Board adopted the referee's conclusion that the supervisors had no authority to chase the 
bus after it left the terminal. However, the Board made no findings about whether the knowledge of 
supervisors Pool; Frailey or Renner could be imputed to employer on the basis of their authority. Also, 
the Board's reliance on International Paper Co: v. Huntley, 106 Or App 107, 806 P2d 188 (1991), is 

J A n insurer may reasonably deny a claim but later obtain information that makes continuation of the denial unreason

able. See Brown v. Argonaut Insurance Company, supra, 93 O r App at 592. Claimant does not contend that employer here ever had 

obtained that sort of information. 
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misplaced. I n that case, the employer contended that it had a legitimate doubt, because i t had relied on 
the advice of counsel. We held that the employer could not hide behind the incorrect advice of its 
agent. This case does not involve reliance on the advice of counsel. Rather, i t involves the imputation 
of knowledge by the supervisors to the principal on the issue of the reasonableness of a denial. 

We conclude that the Board erred when it imputed the knowledge of the supervisors to em
ployer wi thout determining the scope of their authority. The Board is required to make findings on that 
issue i n order to make a determination of whether employer had a legitimate doubt about its liability. 
See SAIF v. Barajas, 107 Or App 73, 810 P2d 1316 (1991). 

Reversed and remanded for reconsideration. 

4 In Colvin v. Industrial Indemnity, 301 Or 743, 725 P2d 356 (1986), the court held that knowledge of a claimant's injury 

may be imputed to an employer on the basis of apparent authority, if the employee who received the information had supervisory 

authority over the claimant. Colvin dealt only with the issue of whether a supervisor's knowledge should be imputed to an em

ployer for purposes of a timely notice of a claim. Here, the issue is whether the supervisors' knowledge should be imputed to 

employer for the purpose of deciding whether employer had a reasonable basis for denying the claim. 

Cite as 112 Or App 170 (1992) March 25. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Dennis P. Underwood, Claimant. 

DENNIS P. U N D E R W O O D , Petitioner, 
v. 

P E N D L E T O N G R A I N G R O W E R S and SAIF CORPORATION, Respondents. 
(90-05925; CA A68728) 

Judicial Review f r o m the Workers' Compensation Board. 
Argued and submitted November 8, 1991. 
Kevin N . Keaney, Portland, argued the cause for petitioner. Wi th h im on the brief were Lawrence 

Baron, Robert K. Udziela and Pozzi, Wilson, Atchison, O'Leary & Conboy, Portland. 
Michael O. Whit ty , Assistant Attorney General, Salem, argued the cause for respondents. Wi th h im 

on the brief were Dave Frohnmayer, Attorney General, and Virginia L. Linder, Solicitor General, Salem. 
Before Buttler, Presiding Judge, and Rossman and De Muniz, Judges. 
ROSSMAN, J. 
A f f i r m e d . 

Claimant seeks review of an order of the Workers' Compensation Board determining that his 
in ju ry d id not occur in the course of his employment and is not compensable. We a f f i rm. 

Claimant sold tires i n eastern Oregon. He worked in employer's Pendleton store and lived in 
Milton-Freewater, approximately 30 miles away. His job duties included selling, repairing and periodi
cally transporting tires between employer's stores in Pendleton and Milton-Freewater, and his sales 
route included the area between the two towns. He had wide discretion regarding when and where to 
contact customers, and he was sometimes called away f rom home after hours to make service calls. He 
was occasionally asked to take tires home in his own truck and deliver them to the Milton-Freewater 
store the next morning. He had sought and received reimbursement for mileage on at least one 
occasion. 

O n January 22, 1990, employer asked claimant to drive a co-worker home, transport a load of 
tires to the store i n Milton-Freewater and call on customers on his sales route. En route, claimant and 
his co-worker stopped at a store and bought a six-pack of beer, which they drank on the way. They also 
detoured to Weston, where they visited two taverns, played pool and each drank approximately ten 
glasses of beer between 1:20 p .m. and 4 p .m. Claimant then dropped off the co-worker, w h o entered 
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his residence and attempted to eat but immediately passed o u t . 1 Travelling i n the direction of his 
home, claimant drove by the Milton-Freewater store without stopping. His truck suddenly veered 
across four lanes of traffic and collided head-on wi th a truck. He suffered a closed head in jury , tem
porarily went into a coma and now has permanent nerve damage. Tests showed that, at the time of the 
accident, claimant had an "elevated" level of alcohol and barbiturates i n his blood. N o evidence was 
presented regarding the actual percentage of claimant's blood alcohol, the effects of combining alcohol 
w i t h barbiturates or the likely effect of the combination on claimant's physical and mental faculties. 

Claimant argues that, given the use of his personal vehicle for the employer's benefit, his trips 
to and f r o m work were w i t h i n the course of his employment. He also contends that, because of the lati
tude that he enjoyed i n deciding when and where to call on sales customers, he could detour f r o m and 
return to his employment i n the course of a normal work day. See Fowers v. SAIF, 17 Or A p p 189, 521 
P2d 363, rev den (1974).2 Finally, he argues that, because he was using his truck to carry out the em
ployer's business on the day of the accident, his injuries are compensable. He acknowledges that he 
deviated f r o m his employment f rom the time that he started to drink, but contends that he returned to 
the course of his employment when he left the second tavern. 

The referee agreed and further concluded that claimant's detour to Weston had not substantially 
increased the risk of his homeward journey. The referee based that conclusion on the fact that claimant 
is "an alcoholic who was able to hold his liquor [and thus] was not intoxicated at the time of the colli
sion. " The Board reversed, holding that 

"claimant's in ju ry occurred after a nonbusiness delay of at least four and a half hours, 
dur ing which time he consumed a substantial amount of alcohol. We f ind that those 
actions, coupled w i t h the employer's enforced policy that specifically prohibited the 
consumption of alcohol while working, [3] removed h im f rom the course of employ
ment. " 

We agree w i t h the Board. It is undisputed that claimant drank a large quantity of alcohol and 
ingested bartiturates, then drove home. Due to the length of his deviation and the nature of his acts, 
which were completely unrelated to his employment and which considerably increased the hazards 
associated w i t h dr iving, and given that he was prohibited f rom carrying out the employer's business 
after consuming alcohol or drugs, we conclude that claimant had abandoned his job for that work day. 
A t the time of the in jury , he was not on his way home f rom work; he was on his way home f r o m a 
tavern. Because there was no causal connection between his trip home and his employment, claimant 
did not suffer a compensable injury. See Burge v. SAIF, 108 Or App 145, 148, 813 P2d 81 (1991); 
O'Connell v. SAIF, 19 Or App 735, 738, 528 P2d 1064 (1974). 

A f f i r m e d . 

1 The referee found that the co-worker's reaction to the alcohol he had consumed was "unusually potent." Both claimant 

and the co-worker claimed that, although they did not voluntarily take any illicit drugs that day, they may have been "slipped a 

'mickey'" at one of the taverns they visited. The referee concluded that, regardless of how claimant took the drug, its introduction 

into his system was a consequence of his personal'activities. 

In Fowers v. SAIF, supra, we held that an employee's two-hour drinking interval did not constitute an abandonment of 

his employment, because the employee had flexibility in how and when to accomplish his Job duties. The employee in that case 

was not prohibited from drinking during the workday. 

3 Employer's policy forbid employees from reporting for duty or performing work while under the influence of any drug, 

alcoholic beverage or intoxicant. Employees who failed to abide by the policy were subject to discipline, including termination. 

The Board found that claimant knew "he could be fired if he called upon a customer [while] under the influence' of intoxicants. 
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Cite as 112 Or App 175 Q992) March 25. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of the Beneficiaries of Linda S. Deacon, Deceased. 

Q U A L I T Y P L A S T I C S and LIBERTY NORTHWEST INSURANCE CORPORATION, Petitioners, 
v. 

JAMES M . H A M I L T O N , Surviving Spouse; and CORWIN F. BOWEN, I I I , Custodial Parent of CORWIN 
F. BOWEN, IV, BRIAN S. BOWEN and S H A W N BOWEN, Minor Children, Respondents. 

(88-12258 and 88-21455; CA A69730) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted November 8, 1991. 
Jerry K. Brown, McMinnvi l le , argued the cause and fi led the brief for petitioners. W i t h h i m on the 

brief was Cummins, Brown, Goodman, Fish & Peterson, P.C., McMinnvil le . 
Nick Chaivoe, Portland, argued the cause for respondent Bowen. James S. Coon, Portland, argued 

the cause for respondent Hamil ton. Wi th them on the brief was 
Imperati , Barnett, Sherwood & Coon, Portland. 

Before Buttler, Presiding Judge, and Rossman and De Muniz , Judges. 
ROSSMAN, J. 
A f f i r m e d . 

The issue in this workers' compensation case is whether decedent's fatal car accident was a con
sequence of her earlier compensable injury. Both the referee and the Workers' Compensation Board 
held that it was, and we af f i rm. 

Decedent was injured in the course of her employment. While still under a doctor's care for 
conditions resulting f r o m that in jury , she embarked on a trip that was to have included t w o personal 
errands and, then, an appointment w i th her treating physician. She left her home, two miles south of 
McMinnvi l le , drove northeast for approximately 20 miles, stopped near Newberg to pick up her pay
check at employer's place of business, then drove several miles to Carlton, where she picked up a meat 
order for her family . A t that point, she called one of her sons to in form h im that she was on her way to 
the doctor's office and would be home after the appointment. She began traveling directly toward the 
doctor's office i n McMinnvi l le but was killed in a motor vehicle accident while she was en route. 

I t is undisputed that decedent's need to obtain medical treatment was a compensable conse
quence of her original in jury . The only question is whether the two personal errands before dr iving to 
the doctor's office broke the l ink between her original and subsequent injuries to the extent that com
pensation should be denied. 

A subsequent in ju ry is compensable if i t is the direct and natural result of a compensable prior 
in ju ry . Firkus v. Alder Cr. Lbr., 48 Or App 251, 254, 617 P2d 620 (1980), rev den 290 Or 302 (1981); see also 
Williams v. Gates, McDonald & Co., 300 Or 278, 709 P2d 712 (1985). Injuries that occur during a trip to a 
physician for treatment of a compensable in jury are compensable. Fenton v. SAIF, 87 Or A p p 78, 83, 741 
P2d 517, rev den 304 Or 311 (1987). 

Substantial evidence supports the Board's f inding that the personal segment of decedent's tr ip 
had ended and that "the basic purpose of the activity i n which decedent was kil led was to get to her 
doctor's office i n time for an appointment to treat her compensable injury." The Board d id not err i n 
concluding that there was a sufficient relationship between the original in jury and the activity that gave 
rise to the subsequent in jury to make the latter compensable. 

A f f i r m e d . 
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Cite as 112 Or App 185 (1992) ; March 25. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of the Beneficiaries of Donald E. Thomas, Deceased, Claimant. 

M A R Y L . T H O M A S , Beneficiary of Donald E. Thomas, Deceased, Claimant, Petitioner, 
v. 

A - l S A N D B L A S T I N G A N D S T E A M C L E A N I N G C O . , ROSS BROTHERS CONSTRUCTION 
COMPANY and SAIF CORPORATION, Respondents. 

(87-17184, 88-02638; CA A66235) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted Apr i l 17, 1991. 
Donald O. Tarlow, Newberg, argued the cause for petitioner. Wi th h i m on the brief was Brown, 

Tarlow & Berry, P.C., Newberg. 
David L. Runner, Assistant Attorney General, Salem, argued the cause for respondents A - l 

Sandblasting and Steam Cleaning Co. and SAIF Corporation. Wi th h im on the brief were Dave 
Frohnmayer, Attorney General; and Virginia L. Linder, Solicitor General, Salem. 

Jerald P. Keene, Portland, argued the cause for respondents Ross Brothers Construction Company and 
SAIF Corporation. Wi th h i m on the brief was Roberts, 
Reinisch, MacKenzie, Healey & Wilson, P.C., Portland. 

Before Richardson, Presiding Judge, and Joseph, Chief Judge,* and Deits, Judge. 
DEITS, J. 
Reversed; referee's order reinstated. 
*Joseph, C.J., vice Newman, J., deceased. 

In this workers' compensation case, petitioner is the beneficiary of a deceased worker 
(decedent), who died while working under a subcontract between Ross Brothers Construction Company 
(Ross) and A - l Sandblasting and Steam Cleaning Co. (A-l). SAIF insures both companies. The referee 
set aside SAIF's denial on behalf of A- l . The Workers' Compensation Board reversed, f ind ing that Ross 
is the responsible employer and holding that petitioner is not entitled to Oregon benefits. Compens
ability is not disputed. The issues on review are whether A- l or Ross was decedent's employer at the 
time of his death i n California and, only if Ross was his employer, whether petitioner is entitled to 
benefits under ORS 656.126(1) by reason of decedent's death while working temporarily out-of-state. 
Because we hold that A- l is the responsible employer, we reverse. 

For approximately 23 years Ross, a general contractor i n Oregon, has subcontracted w i t h A - l , an 
Oregon business, to do most of Ross' painting work. Ross is licensed to do business in California and 
had a contract there to disassemble a bridge, remove it to a maintenance yard and clean and paint i t . In 
August, 1987, Ross had moved the bridge to the maintenance yard, but i t still needed to be cleaned and 
painted. Ross contacted the president of A- l and requested that A - l subcontract to paint the bridge. 
However, because A - l was not licensed in California, they agreed that A - l wou ld do the project, but 
Ross w o u l d put A-l's employees on its payroll and pay them directly. A - l wou ld b i l l Ross for the cost 
of transportation, equipment rental and supplies, plus 10 percent. 

Ross provided A- l the specifications for the project. A- l then obtained all of the necessary 
equipment and supplies and worked wi th the State of California to obtain approval of the paint. One of 
A-l's officers, Cornett, arranged for decedent to work wi th h im on the California job. Decedent had 
been employed by A - l for at least 10 years. During the previous three or four years, he had not worked 
for any other employer, although he had done minor free-lance work when A - l d id not have sufficient 
work. When he was not working, he drew unemployment compensation chargeable against A - l . 
Decedent had never worked for Ross and never applied to work for i t . His first contact w i t h Ross was 
enroute to California when, at A-l's direction, he and Cornett delivered their W-4 forms and a copy of 
the union pay scale to the Ross offices. A Ross employee then joined them to work on the project. 

A t the job site, decedent and Cornett worked without supervision and made most decisions 
joint ly . Cornett kept the records, made all necessary contacts w i t h A- l , decided what hours they wou ld 
work and reported hours worked to Ross. The Ross employee, who was sent to make sure that job 
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costs and time worked were reported accurately, apparently worked under the direction of A-l's em
ployees. While work ing on the project, decedent suffered a fatal heart attack. 

Claimant, as decedent's beneficiary, f i led for Oregon workers' compensation death benefits. At 
a hearing on compensability, the referee found that A- l was decedent's employer. He set aside SAIF's 
denial on behalf of A - l and upheld SAIF's denial on behalf of Ross. O n review, the Board adopted the 
referee's f indings of fact, w i t h one minor addition. It concluded, however, that decedent was an em
ployee of Ross under the loaned-servant doctrine and that he was a California worker at the time of his 
death. Therefore, claimant was not entitled to Oregon workers' compensation benefits. 

Claimant argues that the Board erred in applying the loaned-servant doctrine to this case. 
Alternatively, she contends that, assuming the doctrine is applicable here, the Board misapplied i t . In 
Multnomah County v. Hunter, 54 Or App 718, 721, 635 P2d 1371 (1981), we explained the applicability of 
the loaned-servant doctrine: 

"The [loaned-servant] doctrine applies where an employe in an existing employment re
lationship is loaned by the original employer to a special employer." 

Here, i t is undisputed that A - l was decedent's general employer. Because of the California license 
problems, A - l agreed to allow Ross to put decedent on its payroll as its employee. We conclude that 
Ross was a special employer and, therefore, the loaned-servant doctrine applies. Newport Seafood v. 
Shine, 71 Or App 119, 123, 691 P2d 132 (1984). 

Af te r i t is determined that a general employer has loaned an employee to another employer, it is 
necessary to decide which is responsible for the injury. As stated in 1C Larson Workmen's Compensation 
Law 8-317, 48.00 (1991): 

" When a general employer lends an employee to a special employer, the special em
ployer becomes liable for workmen's compensation only if 

"(a)the employee has made a contract of hire, express or implied, w i t h the special 
employer; 

"(b)the work being done is essentially that of the special employer; and 

"(c)the special employer has the right to control the details of the work." 

I t is unnecessary for us to decide whether there was an implied contract of hire between decedent and 
Ross, or whether the work being done was essentially that of the "special employer," Ross, because we 
conclude that, under the Board's findings, the third criteria was not satisfied. The Board adopted the 
referee's f indings: 

"A-l sent to California two skilled individuals who were capable of work ing w i t h i n the 
contract parameters without much upper-level supervision. [Cornett] was serving as a 
corporate officer. Though he tended to physically do the more menial, less-skilled, tasks 
whi le [on the project], he was, i n fact, the person who physically communicated w i t h 
[decedent] and arranged for h im to work in California on the bridge project. [Cornett 
and decedent] worked together on all decisions, though [Cornett] is the one who de
cided when they would go to work in the morning, he kept track of all the hours 
worked by all three workers, maintained custody of the job specifications, and kept a 
diary of the job." 

The order also reveals that decedent performed his job in his usual manner. A - l instructed h i m 
to report ini t ia l ly to A - l offices to pick up and transport the supplies and equipment necessary for the 
job. A - l supplied everything that he needed to complete the project. Cornett made all decisions about 
work hours, and he and decedent joint ly decided the details of how to perform the work . The part of 
the project that Ross d id itself was complete, and none of its supervisory personnel were still on the 
site. Al though Cornett reported to Ross about hours worked for payroll purposes and other minor 
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details, he also maintained regular contact w i t h A - l while on the project. However, there were no 
f indings that the one Ross employee who accompanied the painters "to be sure that they were working" 
had any supervisory function.^ A - l maintained its usual extent of control over the details of decedent's 
work, even though he had been "loaned" to Ross. We hold that A - l , as the general employer of dece
dent, remained liable for worker's compensation benefits during the time that decedent was "loaned" to 
Ross. 

Reversed; referee's order reinstated. 

1 The employee sent to the project by Ross was the 20-year-old nephew of one of the owners. He was not skilled and 

made none of the decisions. The Board found that he was sent to make sure that "they were working and not sitting on their 

butts." 

Cite as 112 Or App 215 (1992) March 25. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Jamie N . Dean, Claimant. 

A L B E R T S O N ' S , I N C . , Petitioner - Cross-Respondent, 
v. 

JAMIE N . D E A N , Respondent - Cross-Petitioner. 
(88-14751; CA A67590) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted February 18, 1992. 
Nei l W. Jones, Portland, argued the cause for petitioner - cross-respondent, 

was Mitchel l , Lang & Smith, Portland. 
Judy L. Johnson, Portland, argued the cause for respondent - cross-petitioner 

was Sherwood & Coon, P.C., Portland. 
Before Buttler, Presiding Judge, and Rossman and De Muniz, Judges. 

PER C U R I A M 
A f f i r m e d on petition; remanded on cross-petition for correction of date error. 

Employer seeks review of an order of the Workers' Compensation Board holding that claimant is 
permanently and totally disabled. There is substantial evidence to support the Board's decision, and we 
a f f i rm it . 

Claimant has pointed out i n his cross-petition that the Board's order incorrectly notes that the 
referee's order being aff irmed is the order dated July 14, 1989. In fact, the referee issued a second 
amended order on August 7, 1989, and that is the order f r o m which employer appealed to the Board. 
The Board's order should be modified to reflect that the referee's order being aff i rmed is the order of 
August 7, 1989. 

A f f i r m e d on petition; remanded on cross-petition for correction of date error. 

Wi th h i m on the brief 

. Wi th her on the brief 



Van Natta's 1301 

Cite as 112 Or App 261 (1992^ A p r i l 1. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Karen S. McKillop, Claimant. 

B O H E M I A I N C . and LIBERTY NORTHWEST INSURANCE CORPORATION, Petitioners, 
v. 

K A R E N S. M c K I L L O P , CROWN INDUSTRIES, OLYMPIC ADVERTISING and SAIF CORPORATION, 
Respondents. 

(89-00905, 89-00906, 89-08897; CA A68769) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted January 3, 1992. 
David O. Wilson, Eugene, argued the cause for petitioners. With h im on the brief was Employers 

Defense Counsel, Eugene. 
Karen M . Werner, Eugene, argued the cause for respondent Karen S. McKil lop. Wi th her on the brief 

were Thomas Carey and Coons, Cole & Carey, Eugene. 
Darrell E. Bewley, Salem, waived appearance for respondent Crown Industries. 
Steve Cotton, Special Assistant Attorney General; Salem, waived appearance for respondents Olympic 

Advert is ing and SAIF Corporation. 
Before Warren, Presiding Judge, and Riggs and Edmonds, Judges. 
E D M O N D S , J. 
A f f i r m e d . 

Bohemia, Inc. (employer) seeks review of an order of the Workers' Compensation Board that 
held that claimant's claim was f i led timely. We aff i rm.^ 

I n October, 1986, while employed at Crown Industries (Crown), claimant began to suffer pain in 
her elbows. I n June, 1987, she was diagnosed as suffering bilateral "tennis elbow syndrome," and a 
doctor confirmed that the condition was related to her employment. In October, 1987, she began 
work ing for employer. In February, 1988, a doctor authorized time loss i n connection w i t h her elbow 
syndrome. I n A p r i l , 1988, a doctor determined that claimant was suffering f r o m carpal tunnel syndrome 
and confirmed her inability to work since February, 1988. Claimant f i led a claim against employer i n 
November, 1988, which was denied, i n part, because it was not timely. The Board held that the claim 
against employer was not time-barred under ORS 656.807(1), because claimant first became disabled in 
February, 1988. 

Employer argues that, because claimant fi led the claim more than one year after she was in 
formed that she was suffering f r o m an occupational disease, the Board erred as a matter of law in con
cluding that her claim was timely. ORS 656.807(1) provides: 

" A l l occupational disease claims shall be void unless a claim is f i led w i t h the insurer or 
self-insured employer by whichever is the later of the following dates: 

"(a) One year f r o m the date the worker first discovered, or i n the exercise of reason
able care should have discovered, the occupational disease; or 

"(b) One year f r o m the date the claimant becomes disabled or is informed by a physi
cian that the claimant is suffering f r o m an occupational disease." (Emphasis supplied.) 

Employer asserts that the statute requires the Board to determine the earlier of the two possible 
dates i n subparagraph (a), and compare it w i t h the earlier of the two possible dates i n subparagraph (b). 
The claim must, i t argues, be f i led w i t h i n one year after the latest of the dates thus determined. Em
ployer contends that the earlier dates must be considered, because any other construction wou ld relieve 

S A I F and Crown Industries waived appearance in this proceeding. 
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workers of the duty to exercise reasonable care in the discovery of their occupational diseases/ 
According to employer, claimant "discovered" that she was suffering f r o m an occupational disease in 
December, 1986, or January, 1987. I n June, 1987, she was informed by a doctor that her elbow problems 
were caused by her work. Therefore, the "later" of those dates would be June, 1987, and, because she 
did not file a claim w i t h employer unti l November, 1988, her claim was untimely. 

Claimant argues that "the later of the fol lowing dates" modifies each clause w i t h i n subpara
graphs (a) and (b) and, therefore, the relevant date is the later of the dates i n each subparagraph. Thus, 
because claimant became disabled in February, 1988, her claim was f i led timely. 

Reading all of ORS 656.807(1) does not support employer's argument that we should first com
pare the dates i n each subparagraph to determine which is earlier. Even i f we assume that the statute is 
ambiguous, the legislative history refutes employer's argument. ORS 656.807 was amended i n 1987. Or 
Laws 1987, ch 713, 6. One of the purposes of the amendment was to extend the Statute of Limitations 
i n recognition of the latency periods associated wi th some occupational diseases.^ The init ial draft of 
the b i l l 'was prepared by the House Task Force on Occupational Disease. One of the earlier drafts con
tained the phrase "whichever is earlier," but that language was rejected. It was replaced w i t h the cur
rent language "whichever is the later of the fol lowing dates. "^ The amendments to ORS 656.807(1) that 
were recommended by the Task Force were enacted by the legislature without any changes. 

Al though the two provisions of subparagraph (a) itself cannot be construed together i n the light 
of the whole subsection (1), i t does not reasonably follow that the legislature meant "the earlier date" 
when it expressly said "the later of the fol lowing dates." It is more likely that the legislature intended 
that the dates i n subparagraph (a) are alternative dates to be compared w i t h the dates i n subparagraph 
(b) to determine the later date. We reject employer's argument. We agree w i t h the Board that 
claimant's claim was f i led timely. 

Employer's other arguments do not require discussion. 

A f f i r m e d . 

1 Obviously, the date that a worker should have discovered an occupational disease can never be after the date that the 

worker actually discovered the disease. See Note: "Development in the Law: Workers' Compensation Law," 24 Will L Rev 341, 

374-75 (1988) 

3 See Minutes, House Task Force on Occupational Disease, October 8, 1986, p 19; Exhibit G , House Task Force O n Occu

pational Disease, October 8, 1986; Minutes, House Committee on Labor, March 25, 1987, pp 1,3; Tape recording, House Commit

tee on Labor, March 25, 1987, tape 70, side A and tape 69, side R; Exhibit F, House Committee on Labor, March 25, 1987; Minutes, 

Senate Committee on Labor, April 23, 1987, pp 2,4; Tape recording, Senate Committee on Labor, April 23, 1987, tape 120, side B; 

Exhibits B and D, Senate Committee on Labor, April 23, 1987. 

* See Minutes, House Task Force on Occupational Disease, October 8, 1986, p 28; Tape recording, House Task Force on 

Occupational Disease, October 8, 1986, tape 30; Minutes, House Committee on Labor, March 6, 1987, p 5; Tape recording, House 

Committee on Labor, March 6, 1987, tape 48, side B. 
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Cite as 112 Or App 275 (1992) A p r i l 8. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of C. Bernice Chandler, Claimant. 

E B I I N S U R A N C E C O M P A N Y and ST. CHARLES MEDICAL CENTER, Petitioners - Cross-Respondents, 
v. 

C. BERNICE C H A N D L E R , Respondent - Cross-Petitioner. 
(89-26231; CA A69713) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted March 12, 1992. 
Craig A . Staples, Portland, argued the cause for petitioners - cross-respondents. W i t h h i m on the 

briefs was Roberts, Reinisch, MacKenzie, Healey & Wilson, P.C., Portland. 
Dan Steelhammer, Bend, argued the cause for respondent - cross-petitioner. Wi th h i m on the brief 

was Brothers, Drew & Steelhammer, Bend. 
Before Buttler, Presiding Judge, and Rossman and De Muniz , Judges. 
BUTTLER, P.J. 
A f f i r m e d on petit ion and on cross-petition. 

I n this workers' compensation case, employer seeks review of an order of the Board holding that 
claimant's request for hearing on a determination order for her claim for in ju ry to her neck, shoulder, 
back and leg was timely f i led. Claimant cross-petitions, seeking review of the Board's determination of 
the extent of disability. There is substantial evidence to support the Board's determination of the extent 
of disability. We write only to address the issue of the timeliness of the request for hearing. 

A t the relevant time, ORS 656.319(4) provided that a request for hearing must be f i led wi th in 
180 days after the date of mailing the determination order. The term "filed" is not defined in the 
statutes. I n OAR 438-05-046(l)(a), the Board has defined it to mean 

"the physical delivery of a thing to any permanently staffed office of the Board, or the 
date of mail ing." 

Here, claimant mailed her request for hearing on the 180th day. It was not received unt i l the 182nd 
day. The Board held, relying on its administrative rule, that the f i l ing was timely. Employer contends 
that there is controlling case law interpreting ORS 656.319 that holds that a request for hearing is f i led 
only when received, Norton v. Compensation Department, 252 Or 75, 78, 448 P2d 382 (1968), and that, 
therefore, the Board's rule interpreting the statute differently is invalid. Employer d id not challenge the 
substantive validity of the rule at the Board level; therefore, we w i l l not consider the argument for the 
first time on judicial review. Northwest Advancement v. Wage and Hour Comm., 96 Or A p p 146, 772 P2d 
934, rev den 308 Or 315 (1989), cert den US , 110 S Ct 2590, 110 L Ed 2d 271 (1990). Employer 
does not contend that the rule was not properly promulgated or adopted. Under the express terms of 
the rule, the request for hearing was timely f i led. 

A f f i r m e d on petition and on cross-petition. 
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Cite as 112 Or App 354 (1992) : A p r i l 22. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Anita J. Bronson (Stratton), Claimant. 

S E N T R O L , I N C . , Petitioner, 
v. 

A N I T A J. B R O N S O N (STRATTON), FORD INDUSTRIES, INC. , and INDUSTRIAL I N D E M N I T Y , 
Respondents. 

I n the Matter of the Compensation of Anita J. Bronson-Stratton, Claimant. 

A N I T A J. B R O N S O N - S T R A T T O N , Petitioner, 
v. 

S E N T R O L , I N C . , Respondent. 
(WCB 88-00828, 87-15926 & 88-12537; CA A64366 (Control), A65404) 

(Cases Consolidated) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted A p r i l 17, 1991. 
Jerald P. Keene, Portland, argued the cause for petitioner/respondent Sentrol, Inc. W i t h h i m on the 

briefs was Roberts, Reinisch, Mackenzie, Healey & Wilson, P.C., Portland. 
Robert Wollheim, Portland, argued the cause for respondent/petitioner Ani ta J. Bronson-Stratton. 

Wi th h i m on the brief was Welch, Bruun and Green, Portland. 
Todd C. Ainswor th , Portland, argued the cause and fi led the brief for respondents Ford Industries, 

Inc., and Industrial Indemnity. 
Before Richardson, Presiding Judge, and Joseph, Chief Judge,* and Deits, Judge. 
RICHARDSON, P.J. 
CA A64366 aff i rmed; i n CA A65404, attorney fees denial reversed and remanded for reconsideration 

and otherwise aff i rmed. 
*Joseph, C.J., vice Newman, J., deceased. 

Petitions for judicial review by Sentrol, Inc. (employer) and by claimant were consolidated for 
review. I n employer's case, the Workers' Compensation Board held that employer was responsible for 
claimant's condition, because i t was a new injury and not an aggravation. I n claimant's case, the Board 
denied compensation for chiropractic treatments and held that she was not entitled to attorney fees. 

Claimant sustained a compensable back in jury in 1979 while employed by Ford Industries, Inc., 
which waSi insured by Industrial Indemnity. She ultimately was awarded 10 percent unscheduled dis
ability on an " O w n Mot ion Claim" i n 1987. In May or June, 1987, claimant began to work for employer. 
She f i led a claim against employer and Ford Industries, Inc., for increased back pain resulting f r o m l i f t 
ing a box of parts while at work for employer. Both denied responsibility; compensability was con
ceded. The Board concluded that the incident while claimant was working for employer independently 
contributed to the worsening of her back condition. Employer argues that there was not substantial evi
dence to support f indings that are the necessary predicate for that conclusion. There was conflicting 
medical evidence on the issue of responsibility. We are not persuaded that the Board misinterpreted i t , 
as employer contends. There was substantial evidence to support the findings. 

I n a separate order, the Board held that the chiropractic treatments that claimant had received 
after her in ju ry at employer were not reasonable and necessary, and so it upheld employer's denial. 
Claimant argues that there was not substantial evidence to support the Board's order, principally 
because the Board d id not explain w h y it disregarded the referee's conclusion that claimant was 
credible. The Board depended on an analysis of several physicians' opinions that chiropractic treatment 
was not indicated and might be counter-productive. There was substantial evidence to support the facts 
found by the Board, and it was not required to explain its reasons for disregarding the referee's opinion 
on credibility. Erck v. Brown Oldsmobile, 311 Or 519, 815 P2d 1251 (1991). 
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Claimant sought attorney fees under ORS 656.386(1) for overturning employer's denial of her 
request for it to pay for a weight loss program prescribed by her chiropractor. Before the hearing on the 
denial, employer authorized the program. The Board denied attorney fees on the basis of its opinion in 
Duane L. Jones, 42 Van Natta 875. It concluded that there had to be a hearing and a ru l ing by the referee 
i n order for claimant to be entitled to attorney fees. We held i n Jones v. OSCI, 108 Or A p p 230, 814 P2d 
558 (1991), that, under the 1991 amendment of ORS 656.386(1), a hearing and rul ing is not a predicate to 
an award of attorney fees for prevailing on a denied claim. The Board erred by denying fees on that 
rationale. O n remand, the Board should consider whether attorney fees are authorized by ORS 656.386. 
See Short v. SAIF, 305 Or 541, 754 P2d 575 (1988); Shoulders v. SAIF, 300 Or 606, 716 P2d 751 (1986). 

CA A64366 affirmed; i n CA A65404, attorney fees denial reversed and remanded for reconsidera
t ion and otherwise affirmed. 

Cite as 112 Or A p p 384 (1992) Apr i l 22. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 

JEURINE M A R S H A L L , Appellant, 
v. 

C O S G R A V E , K E S T E R , C R O W E , G I D L E Y and L A G E S E N , AUSTIN W. CROWE, JR. and M I C H A E L C. 
LEWTON (all partners individually named), Respondents. 

(89-12-07157; CA A67599) 

Appeal f r o m Circuit Court, Multnomah County. 
Mor ton A . Winkel , Judge pro tempore. 
Argued and submitted February 28, 1992. 
Kevin Keaney, Portland, argued the cause for appellant. With h im on the brief were Robert K. Udziela 

and Pozzi, Wilson, Atchison, O'Leary & Conboy, Portland. 
Deborah L . Sather, Portland, argued the cause for respondents. Wi th her on the brief was Cooney, 

Moscato & Crew, P.C., Portland. 
Before Richardson, Presiding Judge, and Deits and Durham, Judges. 
RICHARDSON, P.J. 
Reversed and remanded. 

Plaintiff brought this legal malpractice action against defendants, contending that they negli
gently failed to perfect a petition for judicial review to this court f r o m a Workers' Compensation Board 
order holding that plaint i f f ' s injuries i n an automobile accident did not arise out of and i n the course of 
her employment and, therefore, that her claim was properly denied. The trial court granted a summary 
judgment for defendants on the ground that, had review been had, we would have aff i rmed the Board 
as a matter of law. Plaintiff appeals, and assigns error to the granting of defendants' motion.^ We 
reverse. 

We take the facts as found by the Board: 

"Claimant is a media specialist for the self-insured employer, a school district. I n 
addition to her work as a media specialist, she worked as an adult advisor to a group of 
students i n a special advisory program. Her usual work hours are f r o m 7:20 a.m. to 3:30 
p . m . , although she is not required to stay at school after 2:45 p .m. O n September 21, 
1987, claimant decided that she would bring some cupcakes to school the next morning 
i n connection w i t h meeting some of the goals of the advisory program. She sought and 
received approval of her plan f r o m the counsellor i n charge of the advisory program. 

She does not assign error to the denial of her "cross-motion" for summary judgment. 
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"Claimant's school is located in southeast Portland. Claimant resides in west Portland. 
Her usual route to and f r o m work causes her to cross the Sellwood Bridge over the 
Willamette River. Claim-ant intended to purchase the cupcakes at a market on the west 
side of the Sellwood Bridge in her neighborhood. She checked out of the school at 
approximately 3 p .m. on September 21, 1987. She had a personal appointment at 4 p . m . 
on the west side of the Willamette River. She intended to drive to the market, pick up 
the cupcakes, then drive to her personal appointment, then drive home. While crossing 
the Sellwood Bridge on her way to the market she was involved i n a head-on motor 
vehicle accident and received serious injuries. Later that evening, one of claimant's 
daughters, at claimant's request, called a teacher fr iend of claimant's and asked the 
f r iend i f she wou ld pick up a 'treat' and take it to school the next morning. The f r iend 
d id so. Neither the counsellor i n charge of the advisory program nor the school 
principal wou ld have ordered anyone to obtain a 'treat' i n lieu of the cupcakes claimant 
was unable to pick up." 

I n the opinion port ion of its order, the Board explained that the counselor and the principal d id not have 
the authority to direct anyone to pick up the treats.^ 

The Board majori ty applied the "dual purpose" exception to the "going and coming" rule. We gave a 
general explanation of that exception in Hendrickson v. Lewis, 94 Or App 5, 8, 764 P2d 577 (1988): 

" A n employe's injuries are generally not covered by workers' compensation if they are 
sustained while going to or coming f rom work. Heide/Parker v. T.C.I. Incorporated, 264 Or 
535, 539, 506 P2d 486 (1973); Walker v. SAIF, 28 Or App 127, 129, 558 P2d 1270 (1977). 
The general principle, however, is subject to a number of exceptions. When a tr ip to or 
f r o m work is combined w i t h a business-related purpose, an in jury incurred dur ing the 
t r ip may be compensable." 

The Board considered two issues to be decisive against plaint iff 's compensation claim: First, she 
wou ld have been at approximately the same place at the time that the accident occurred, regardless of 
whether she had been on her way to pick up the cupcakes or had been on her personal business; and, 
second, the employer wou ld not have ordered another person to pick up the cupcakes i f plaint iff had 
been unable to do so herself or arrange for someone else to do i t . The dissenting board member stated, 
i n part: 

"My disagreement w i t h the majority opinion centers around its statement that [t]he 
question is whether the employer would have directed someone to make the tr ip for that 
purpose.' The majority 's formulation of the exception is far too restrictive. As applied 
here, i t has the unwarranted effect of precluding recovery simply because claimant 
exercised discretion in the performance of her job duties. 

* * * * * . * 

"The relevant question is not whether the employer would have directed someone to 
make the t r ip , but rather whether the purpose of the trip was such that someone wou ld 
have undertaken it i f claimant had not been able to handle it i n combination w i t h her 
homeward journey. 1 Larson, Workers' Compensation Law, sec. 18.21 (1985). Stated 

z Defendants recite in their statement of facts: 

"As the school counselor in charge of the group program, Ms. Mooney concurred with plaintiff's idea to 

provide treats for the group meeting. However, Ms. Mooney testified that if plaintiff had been unable to pick 

up the treats, she would have asked someone else to do this out of professional courtesy. However, she would 

not have had the authority to order anyone else to pick up those treats. 

"Similarly, John Beck, principal of Sellwood Middle School, supported the decision to provide cupcakes to the 

group and considered plaintiff's trip to buy the cupcakes to be school-related. However, if plaintiff had been 

unable to pick up the treats, Mr. Beck did not have the authority to dispatch anyone else to pick up the treats." 
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otherwise, the relevant inquiry is whether the business purpose of the tr ip was 
important enough that claimant, or another employee, would have made the tr ip i n the 
absence of the personal motive." (Emphasis in original.) 

We agree w i t h the dissent. 

Plaintiff argues that, had we reviewed the Board's decision, we would have reversed i t . Defen
dants disagree. They argue, first, that our review would have been for substantial evidence and that 
there was sufficient evidence in the whole record to support the Board's findings. That is correct but, as 
pla int i f f answers, i t has little to do w i t h anything. The facts are not disputed; the question is how the 
law applies to them. 

We do not agree wi th the Board that the fact that plaintiff would have been at the accident scene 
at the same time, whether on her employer's business or on her own, takes her out of the dual purpose 
exception, i n the light of the fact that she was on her way to the job-related part of her planned activi
ties at the time of the accident. See Munson v. State Ind. Acc. Comm., 142 Or 252, 20 P2d 229 (1933); 
Bebout v. SAIF, 22 Or App 1, 537 P2d 563, aff'd 273 Or 487, 541 P2d 1293 (1975); see also Rosencrantz v. 
Insurance Service, 2 Or App 225, 467 P2d 664 (1970). This case differs f rom Hendrickson v. Lewis, supra, 
and Gumbrecht v. SAIF, 21 Or A p p 389, 534 P2d 1189 (1975), where the employees had completed their 
job-related tasks before they were injured. 

The closer question is whether the fact that the employer would not have ordered someone to 
complete the mission if plaintiff had not would have defeated her workers' compensation claim. I n 
Rosencrantz v. Insurance Service, supra, and again i n Gumbrecht v. SAIF, supra, we quoted f r o m 1 Larson, 
Workmen's Compensation Law 294.5-294.10, 18.12 (1968): 

"The basic dual-purpose rule, accepted by the great majority of jurisdictions, may be 
summarized as follows: when a trip serves both business and personal purposes, i t is a 
personal t r ip if the trip would have been made in spite of the failure or absence of the 
business purpose and would have been dropped in the event of failure of the private 
purpose, though the business errand remained undone; it is a business tr ip i f a trip of 
this k i n d wou ld have been made in spite of the failure or absence of the private purpose, 
because the service to be performed for the employer would have caused the journey to 
be made by someone even if i t had not coincided w i t h the employee's personal 
journey." 

From that common starting point, Gumbrecht and Rosencrantz went on to quote different addi
tional passages f r o m Larson that suggest different answers to the question. The passage quoted i n 
Gumbrecht states: 

"In all such cases, we start w i t h a personal motive-that of getting home-which wou ld 
have caused the employee to take the trip i n any case. The question then becomes: was the 
business mission of such character or importance that it would have necessitated a trip by someone 
if this employee had not been able to handle it in combination with his homeward journey? 

"In some cases it has been possible to answer this question 'yes,' w i t h the result that 
whi le covering his usual route toward his home the employee has been deemed, for this 
particular occasion, to remain in the course of his employment." 1 Larson, supra, 4-169-
4-170, 18.21. (Emphasis supplied.) 

I n Rosencrantz, we quoted f r o m 1 Larson, supra, 294.10-294.11, 18.13: 

"It is inaccurate and misleading to call this test, as sometimes has been done, the 
'dominant purpose' test, or to paraphrase it by saying that the trip is a business trip i f 
the 'primary' purpose is business. Judge Cardozo used no such language. He said it 
was sufficient i f the business motive was a concurrent cause of the tr ip . He then defined 
'concurrent cause' by saying that it meant a cause which would have occasioned the 
making of the trip even i f the private mission had been canceled. One detail must be 
stressed to make this rule complete: it is not necessary, under this formula, that, on 
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failure of the personal motive, the business trip would have been taken by this particular 
employee at this particular time. It is enough that someone sometime wou ld have had 
to take the trip to carry out the business mission. Perhaps another employee wou ld 
have done i t ; perhaps another time would have been chosen; but i f a special t r ip would 
have had to be made for this purpose, and if the employer got this necessary i tem of 
travel accomplished by combining it w i th this employee's personal t r ip , i t is accurate to 
say that it was a concurrent cause of the trip, rather than an incidental appendage or 
afterthought." 

The second quotation i n Gumbrecht can be read to mean that a subsequent "substituted perfor
mance" by another employee is an indispensable part of the injured employee's showing that his earlier 
t r ip had the requisite dual purpose and was therefore in the course and scope of his employment. 
However, the second passage quoted in Rosettcrantz places the substituted performance concept i n a 
broader context; i t indicates that the overriding inquiry is whether the business aspect of the trip was 
significant enough to have necessitated i t , independently of the employee's personal purpose, and that 
the employer's later directive to another employee to complete the mission is one possible basis, but not 
the exclusive one, for determining that the injured employee's journey had a significant business 
purpose. We conclude that the understanding of the rule reflected in Rosencrantz is the better one. The 
Gumbrecht solution wou ld unduly restrict the ways by which the existence and significance of the 
business purpose can be determined, and it substitutes an after-the-fact event or contrivance for what 
necessarily must be determined in the light of what the injured employee was doing at the time of the 
trip.3 • 

I n any event, neither of the possible understandings of the substituted performance rubric goes 
as far as the Board went here. We note, first, that the business mission was accomplished by plaint i ff ' s 
arranging for a f r iend to pick up the treats. More to the point, neither of plaint i f f ' s superiors had the 
authority to order another employee to complete the business mission, although both regarded it as 
"school-related" and significant. See n 2, supra. Under these circumstances, the fact that no one would 
have been directed to complete the errand is irrelevant. It relates only to the organizational or com
mand structure of the employer's business and has nothing to do wi th whether the errand itself had a 
significant business purpose. Every other consideration militates i n favor of the conclusion that, at the 
time of the accident, plaintiff was engaged in a significant work-related activity and was acting wi th in 
the course of her employment. If the case had been brought to us, we wou ld have reversed and re
manded the order and instructed the Board to allow plaintiff 's claim. 

It fo l lows that, i f defendants were negligent, their negligence caused harm. Defendants do not 
concede that they were negligent. As noted earlier, note 1, supra, plaintiff assigns error only to the 
granting of defendants' motion for summary judgment and not to the denial of her own . The question 
of negligence was not decided by the trial court, and we cannot decide it now, at least under the 
assignment of error that plaintiff makes. A remand is necessary to consider the issues of negligence 
and, if i t arises, damages. We do not foreclose the possibility that plaintiff may renew her motion for 
summary judgment on liability i n the proceedings on remand. 

Reversed and remanded. 

3 Brown v. SAIF, 43 O r App 447, 602 P2d 1151 (1979), rev den 288 Or 335 (1980), is not contrary to our conclusion. We 

based our holding that the dual purpose exception did not apply there, in part on the fact that no other employee would have been 

sent to complete the business mission, if the claimant's deceased had not performed it. However, the principal basis for the 

holding was that the supposed business purpose was incidental to the decedent's personal motives in connection with the trip. 
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Cite as 112 Or App 392 (1992) Apr i l 22. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of John J. Alcantar, Claimant. 

C A S T L E & C O O K E , Petitioner, 
v. 

J O H N J. A L C A N T A R , O A K GROVE FOODS, UNITED FOODS, INC. , UNITED STATES FIDELITY & 
GUARANTY COMPANY, Respondents. 

(WCB 87-18551, 87-01266 and 88-01581; CA A64740) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted July 1, 1991. 

Craig A . Staples, Portland, argued the cause for petitioner. Wi th h im on the brief was Roberts, 
Reinisch, MacKenzie, Healey & Wilson, P.C., Portland. 

N o appearance for respondent John J. Alcantar. 
Jay W. Beattie, Portland, argued the cause for respondent Oak Grove Foods. Wi th h i m on the brief 

was Lindsay, Hart, Nei l & Weigler, Portland. 
Daryl l E. Klein, Milwaukie , waived appearance for respondents United Foods, Inc., and United States 

Fidelity & Guaranty Company. 
Before Richardson, Presiding Judge, and Joseph, Chief Judge,* and Deits, Judge. 
RICHARDSON, P.J. 
Reversed and remanded for reconsideration. 
"Joseph, C.J., vice Newman, J., deceased. 

Petitioner seeks review of the Workers' Compensation Board order holding that petitioner is re
sponsible for claimant's back condition f r o m November, 1986, unt i l October 23, 1987. ̂  I t argues that the 
Board erred by holding that it had waived its right to assert a "causation defense" by contesting 
responsibility only. We reverse. 

Claimant in jured his back i n 1982, while employed by petitioner as a mushroom picker. Peti
tioner was self-insured for workers' compensation and accepted the claim, which was closed as nondis-
abling. Subsequently, the business changed owners three times.^ Claimant again developed back 
problems associated w i t h his work in 1986 when Oak Grove Foods (Oak Grove) was the employer. He 
f i led an aggravation claim w i t h petitioner, which denied the claim: 

"Information i n our files indicates to us that your current condition is a result of present 
work activity * * *. 

"Therefore, [we] must respectfully deny your claim for aggravation, as your present 
complaints are not a result of your July 13, 1982 claim." 

Claimant later f i led a new in jury claim w i t h Oak Grove and it denied both responsibility and compens
ability. 

The referee found that petitioner was responsible, because the 1982 in jury was a material con
tr ibut ing cause of claimant's condition. The Board concluded that the in jury i n 1982 was not a material 
contributing cause of claimant's present back disability and that his work activities for Oak Grove had 
independently contributed to his condition. 

1 United Foods, Inc., insured by United States Fidelity & Guaranty Company, was found to be responsible for claimant's 

condition after October 23, 1987. It does not challenge that ruling. 

^ Claimant, at all times relevant to this review, worked in the same place for different employers. It was owned by 

petitioner in 1982. In 1985, it was owned by Mushroom King, and, in 1986, it was owned by Oak Grove Foods. By October, 1987, 

the business had been sold to United Foods, Inc. See n 1, supra. 
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The Board granted Oak Grove's request for reconsideration and, i n its first order on reconsidera
t ion, held that petitioner was barred f r o m asserting a "causation defense," because it had acquiesced in 
an order designating a paying agent under ORS 656.307. The Board concluded that petitioner, not Oak 
Grove, was responsible for claimant's disability. It later granted petitioner's motion for reconsideration. 
I t agreed that there had been no order under ORS 656.307, but held that petitioner had "waived its 
compensability defense of causal connection because it d id not raise [ i t ] . " I t aff i rmed the first order on 
reconsideration, as modif ied , that petitioner was responsible. 

The Board's rationale appears to be that a causal connection between a previously accepted claim 
and a present condition relates only to whether a claim is compensable. A claim is compensable if the 
in jury arises out of and in the course of claimant's employment. However, even i f a condition is 
compensable, there can still be questions of causation to sort out as to which employer or insurer is re
sponsible. We agree w i t h petitioner's argument: 

"The Board's determination that [petitioner] waived its causation defense stemmed 
solely f r o m its belief that causation may be argued only in the context of a 
compensability denial. The Board is wrong; a responsibility denial may also be defended 
on the basis of causation." 

A concession of compensability only admits that a claimant's condition resulted f r o m a work exposure. 
It does not operate to waive an employer's right to argue that the disability is not related to a work ex
posure i n its employment. The Board erred by foreclosing the issue of causation. 

Oak Grove argues that, even if it was not waived, the defense was in fact litigated and the ref
eree and the Board found that there was a causal connection between claimant's condition and the 1982 
in jury . Al though the Board may have made that determination, it is diff icul t to tell whether it was 
made on the facts or on the rationale that petitioner was foreclosed f r o m contesting i t . The Board's 
error of law infected its f indings of fact and its conclusion. 

Reversed and remanded for reconsideration. 

Cite as 112 Or App 396 (1992) A p r i l 22. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of George A. Viltrakis, Claimant. 

B O E I N G C O M P A N Y and AETNA CASUALTY COMPANY, Petitioners, 
v. 

GEORGE A. V I L T R A K I S , Respondent. 
(89-24484; CA A70217) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted February 18, 1992. 
Jeremy L . Fellows, Portland, argued the cause for petitioners. With h im on the brief was Scheminske 

& Lyons, Portland. 
Floyd H . Shebley, Portland, argued the cause for respondent. With h i m on the brief was 

Westmoreland & Shebley, Portland. 
Before Buttler, Presiding Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
A f f i r m e d . 

Employer seeks review of an order of the Workers' Compensation Board holding that claimant is 
entitled to treatment for the effects of stress allegedly caused by a compensable in jury . We conclude 
that the Board applied the correct legal analysis and that its f inding that the need for treatment is related 
to claimant's compensable in jury and is, therefore, compensable is supported by substantial evidence. 
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Claimant injured his knee while working for employer, which accepted the claim and paid bene
fits for temporary disability and permanent partial disability. Claimant's doctor permanently restricted 
h i m f r o m work ing more than 8 hours per day, 5 days per week. Later, claimant f i led a claim seeking 
benefits for treatment of the effects of stress allegedly caused by his fear that he wou ld be laid off be
cause of his inabili ty to work overtime because of the knee injury. Employer denied the claim; the ref
eree upheld the denial, but the Board reversed. 

Not ing that claimant is seeking only medical benefits allegedly related to his compensable in 
jury , the Board reasoned that he is not subject to ORS 656.802(2)1 for establishing the compensability of 
a mental disorder, but needs only to prove that his need for treatment is a natural consequence of the 
in jury . Williams v. Gates, McDonald & Co., 300 Or 278, 281, 709 P2d 712 (1985). The Board held that 
claimant met that burden. 

Employer first contends that the Board erroneously characterized the claim as something other 
than a claim for a mental disorder under ORS 656.802. On his Form 801, claimant indicated that he 
sought benefits for an occupational disease; he made the same notation on his specification of issues for 
hearing. The Board noted correctly, however, that claimant did not seek to establish at the hearing or 
before the Board that his condition that results f rom stress is independently compensable as an occupa
tional disease; neither does he seek to establish that he has a mental disorder. He seeks only medical 
services for the effects of stress that he alleges are a consequence of the original compensable in jury . 
We agree w i t h the Board that his claim is properly characterized as one for benefits for the "natural con
sequences" of a compensable in jury , rather than as an independent claim for an occupational disease. 

Employer also contends that the claim is barred, because it was not brought w i t h i n the time 
allowed by ORS 656.807(1). In view of our holding that the claim is not for an occupational disease 
brought pursuant to ORS 656.802, the contention is without merit. 

Finally, employer contends that, whether or not the claim is for an occupational disease or for 
the consequences of a compensable in jury, the standards of ORS 656.802(2) are applicable and require 
that claimant show by clear and convincing evidence that he suffers f r o m a mental disorder, the major 
contributing cause of which is his employment. ORS 656.802(2) states: 

"(2) Notwithstanding any other provision of this chapter, a mental disorder is not compensable 
under this chapter: 

"(a) Unless the employment conditions producing the mental disorder exist i n a real 
and objective sense. 

"(c) Unless there is a diagnosis of a mental or emotional disorder which is generally 
recognized i n the medical or psychological community. 

"(d) Unless there is clear and convincing evidence that the mental disorder arose out 
of and i n the course of employment." (Emphasis supplied.) 

Employer focuses on the emphasized language as support for its conclusion that the provisions 
of ORS 656.802(2) apply any time that a person seeks compensation for the effects of work-related 
stress. We held i n American Nursing v. Yost, 108 Or App 243, 815 P2d 708 (1991), and Nordstrom, Inc. v. 
Gaul, 108 Or A p p 237, 815 P2d 710 (1991), that, when a claimant merely seeks to recover benefits for the 
consequences of a compensable in jury, but does not seek to establish independently the compensability 
of a mental disorder, the provisions of ORS 656.802 do not apply. See Jeld-Wen, Inc. v. Page, 73 Or A p p 
136, 398 F>2d 61 (1985); Grace v. SAIF, 76 Or App 511, 709 P2d 1146 (1985). If the condition is compens
able, i t is because i t is related to the compensable injury, not because it is independently work-con
nected. The compensable in ju ry provides the necessary work connection. To establish entitlement to 
benefits for treatment of symptoms of stress that were brought about by a compensable in ju ry , a 

O R S 656.802(2) was renumbered O R S 656.802(3) in 1990. Or Laws 1990, ch 2, 43. 
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claimant need only show that the compensable in jury is a material contributing cause of the condition 
requiring treatment. ^ 

There is substantial evidence to support the Board's determination that claimant's compensable 
in ju ry is a material contributing cause of his need for treatment of the effects of stress. 

• A f f i r m e d . 

L We note that O R S 656.005(7)(a)(A) was enacted in 1990: 

"(A) No injury or disease is compensable as a consequence of a compensable injury unless the compensable 

• injury is the major contributing cause of the consequential condition." Or Laws 1990, ch 2, 3. 

It is not applicable here, because the hearing was convened before July 1, 1990. O r Laws 1990, ch 2, 54(2). 

Cite as 112 Or App 419 (1992) ; A p r i l 22, 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Complying Status of Joseph C. Nelander, dba NCE Potlatch Builders. 

JOSEPH C. N E L A N D E R , dba NCE Potlatch Builders, Petitioner, 
v. 

D E P A R T M E N T O F I N S U R A N C E A N D F I N A N C E and TOBY ROSSMAN, Respondents. 
(90-18102, 91-00752; CA A70707) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted March 12, 1992. 
Alison K. Greene, Portland, argued the cause for petitioner. On the brief were Montgomery W. Cobb 

and Tooze Shenker Hol loway & Duden, Portland. 
David L . Runner, Assistant Attorney General, Salem, argued the cause for respondent Department of 

Insurance and Finance. Wi th h i m on the brief were Dave Frohnmayer, Attorney General, and Virginia 
L . Linder, Solicitor General, Salem. 

N o appearance for respondent Toby Rossman. 
Before Buttler, Presiding Judge, and Rossman and De Muniz , Judges. 
BUTTLER, P.J. 
A f f i r m e d . 

Employer seeks review of an order of the Department of Insurance and Finance (DIF) holding 
that it is a noncomplying employer. 

The facts are undisputed. Employer is a construction contractor that, before August, 1990, was 
located i n Washington. It subcontracted for Allweather Construction Co. (Allweather) to do roof ing on 
an apartment complex in Wilsonville, Oregon. The work was in the normal course of employer's busi
ness. Rossman was employed by Allweather and sustained a compensable in ju ry while work ing on the 
apartment complex. Allweather had no workers' compensation insurance. Employer had workers' 
compensation insurance coverage in Washington, but not in Oregon. 

The department determined that employer was noncomplying and issued an order of noncom
pliance. Employer argues that, despite the fact that it had no workers' compensation insurance coverage 
i n Oregon, it is not a noncomplying employer, because it had no employees i n Oregon and, therefore, 
under ORS 656.052, it is not a subject employer. ORS 656.052 provides, i n part: 

"(1) N o person shall engage as a subject employer unless and unt i l the person has 
provided coverage pursuant to ORS 656.017 for subject workers the person employs. 
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"(2) Whenever the director has reason to believe that any person has violated 
subsection (1) of this section, the director shall serve upon the person a proposed order 
declaring the person to be a noncomplying employer and containing the amount, i f any, 
of civil penalty to be assessed pursuant to ORS 656.735(1)." 

Al though employer does not come wi th in that statute, because he did not employ any subject 
workers, that statute does not provide the only basis on which an employer may be determined to be 
noncomplying. DIF held that employer must be treated as noncomplying under the provisions of ORS 
656.029(1): 

"I f a person awards a contract involving the performance of labor where such labor is 
a normal and customary part or process of the person's trade or business, the person 
awarding the contract is responsible for providing workers' compensation insurance 
coverage for all individuals, other than those exempt under ORS 656.027, who perform 
labor under the contract unless the person to whom the contract is awarded provides 
such coverage for those individuals before labor under the contract commences. If an 
individual who performs labor under the contract incurs a compensable in ju ry and no 
workers' compensation insurance is provided by the person who is charged w i t h the 
responsibility for providing such coverage before labor under the contract commences, 
that person shall be treated as a noncomplying employer and benefits shall be paid to 
the in jured worker i n the manner provided in ORS 656.001 to 656.794 for the payment of 
benefits to the worker of a noncomplying employer." 

That section imposes the responsibility for providing workers' compensation coverage on the person 
who awards a contract involving the performance of labor, unless the individual providing the labor 
under the contract provides such coverage before the contract commences. If the person responsible for 
providing coverage does not do so, that person is treated as a noncomplying employer. 

Because Allweather d id not provide coverage for Rossman before the contract commenced, em
ployer was the person responsible for providing coverage and, because it d id not do so, it must be 
treated as a noncomplying employer. Contrary to employer's contention, we w i l l not read into ORS 
656.029 the requirement that the entity that awards the contract be an employer subject to ORS Chapter 
656. 1 

We do not address employer's contentions concerning the applicability of the penalty provisions 
of ORS 656.052 and ORS 656.735, because the order does not impose a penalty. That issue is not before 
us. 

A f f i r m e d . 

1 Before the statute was amended in 1985, it provided, in part: 

"(1) If any person engaged in a business and subject to this chapter as an employer lets a contract involving 

the performance of labor and such labor is performed by the person to whom the contract was let, with 

assistance of others, all persons engaged in the performance of the contract are deemed subject workers of the 

person letting the contract." 
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Cite as 112 Or App 423 (1992) A p r i l 22. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Kenneth G^ Riley, Claimant. 

KENNETH G. R I L E Y , Petitioner, 

I N M A T E INJURY F U N D and OREGON STATE PENITENTIARY, Respondents. 
(90-08078; CA A70657) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted March 12, 1992. 

Donald E. Beer, Portland, argued the cause for petitioner. With h im on the brief was Popick & 
Merkel, Portland. 

Julie K. Bolt, Special Assistant Attorney General, Salem, argued the cause for respondents. W i t h her 
on the brief were Dave Frohnmayer, Attorney General, and Virginia L. Linder, Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
Reversed and remanded w i t h instructions to pay claim for medical expenses. 

Claimant, an injured prison inmate, seeks review of an order of the Workers' Compensation 
Board holding that he is not entitled to payment of medical expenses f r o m the Inmate In jury Fund 
(Fund) related to his compensable in jury while he was on temporary leave f r o m the Oregon State Peni
tentiary (OSP). We conclude that Fund's policy not to pay such claims conflicts w i t h the controlling 
statute and reverse. 

O n May 26, 1987, claimant injured his back and neck in a motor vehicle accident while working 
as an inmate at OSP. He received immediate medical attention. O n June 1, the Corrections Division 
(Division) released h i m on temporary leave: 

"You are granted a conditional release by the Oregon State Corrections Division. This 
release is granted w i t h the understanding that you w i l l conduct yourself at all times i n a 
law-abiding manner. You w i l l adhere to the conditions of your release." 

O n June 15, claimant checked into Holladay Park Medical Center, where a doctor examined and treated 
h im. His temporary leave expired on July 1, and he returned to OSP. 

In July, 1988, claimant requested payment f rom Fund for several medical bills related to 
claimant's May, 1987, in jury . Fund accepted the in jury claim, but it refused to pay the medical bills, be
cause they were incurred while claimant was on temporary leave. 

Under ORS 656.515, if an inmate sustains an in jury in the course of authorized employment, 

"benefits shall be paid in the same manner as provided for injured workers under the 
workers' compensation laws of this state, except that: 

"(1) N o benefits, except rehabilitation services, shall accrue to the inmate un t i l the 
date of release f r o m confinement and shall be based upon the condition of the inmate at 
that t ime." 

A n inmate's claim is f i led w i t h the Department of Justice (Department) pursuant to ORS 655.520, which 
provides that the claim is to be f i led 

" in the manner provided for workers' claims in ORS 656.001 to 656.794, to the extent not 
inconsistent w i t h ORS 655.505 to 655.550. Such claims shall be f i led w i t h i n the required 
periods after the in jury even though actual benefits may not accrue until release of the inmate 
from confinement. * * * 
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"(2) When a claim is approved, [Department] shall make an initial award conditioned 
as provided i n ORS 655.515(1). Upon release of the inmate f r o m confinement, 
[Department] shall reaffirm or modify its initial award in a manner appropriate to the 
condition of the inmate upon release." 

Benefits to inmates are paid out of Fund, administered by Department. ORS 655.540. 

Department has no rules implementing the procedures for administering claims of in jured in
mates. I t has a Policy Manual, however, that provides, i n part: 

"Medical Benefits 

"Once a claim has been accepted, the Inmate Injury Fund may be responsible for a 
released inmate's necessary medical care directly related to the in jury condition for the 
length of the inmate's l i fe ." (Emphasis supplied.) 

I t is clear f r o m that and other portions of the Policy Manual that Fund believes that its obligation to pay 
benefits of any k ind , including medical benefits, does not begin unt i l the inmate is released f r o m 
custody. Un t i l that t ime, Fund contends, an inmate's medical expenses are paid by Division pursuant to 
its general obligation under ORS 423.020(l)(d) to provide for an inmate's medical care. Fund contends 
that when claimant was on temporary leave, he was not "released" as that term is used i n ORS 655.515 
and, accordingly, he was not entitled to reimbursement f rom Fund for his medical expenses. According 
to Fund, an inmate who is on temporary leave when he needs medical attention for a compensable in 
ju ry must return to OSP to obtain i t . 

We need not decide whether claimant was "released f r o m confinement" so as to be entitled to 
benefits for medical expenses under Fund's interpretation of ORS 656.515, because we conclude that re
lease f r o m confinement is not a condition for payment of medical expenses. ORS 656.515(1) states that 
"no benefits * * * shall accrue to the inmate unti l the date of release f r o m confinement and shall be 
based upon the condition of the inmate" at the time of release. There are two reasons w h y we conclude 
that that subsection deals only w i t h disability benefits, not w i t h medical benefits. Medical expenses are 
not among the benefits that would ordinarily accrue and be paid to the inmate; they are paid directly to 
the provider. Furthermore, unlike benefits for disability, which are measured as of a particular time, 
medical expenses are paid for life for any services necessitated by the compensable in jury . They are not, 
as Fund's interpretation would require, l imited to services based on the condition of the inmate at the 
time of release. We conclude, therefore, that ORS 655.515(1) is intended to set apart and exclude f r o m 
payment to in jured inmates only disability benefits and not benefits for medical expenses. 

As the Supreme Court said in Johnson v. SAIF, 267 Or 299, 516 P2d 1289 (1973): 

"[Ljooking at the statutory scheme as a whole, i t seems apparent that the legislature 
intended to incorporate into the statutes dealing wi th inmates * * * all of the procedural 
and remedial rights extended an injured workmen, w i th certain reservations necessitated 
by the unique position of the inmate * * *." (Emphasis supplied.) 

That is the rationale for the distinctions in the payment of benefits to injured inmates, and i t is one that 
is readily understood i n its application. For example, a postponed accrual of disability benefits to an 
in jured inmate is justified by the unique circumstances of confinement, because they relate to the pos
session of money. There is no comparable justification for the exclusion f r o m Fund's coverage of medi
cal services necessitated by a work-related injury, because payment for those services is made directly to 
the provider. The fact that Division provides for an inmate's general medical care while i n custody pur
suant to ORS 423.020(l)(d) is not determinative. Claimant's entitlement to benefits arises, not under 
that statute, but under the more specific provisions of ORS chapters 655 and 656, relating to inmates 
in jured i n the course of authorized employment. Those provisions control and require the payment of 
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claimant's medical expenses incurred while he was on temporary leave.^ 

Reversed and remanded w i t h instructions to pay claim for medical expenses. 

Van Natta's 

1 No party suggests that claimant might not be entitled to medical benefits because he violated the provision of O A R 291-

116-030 that required him to return to O S P for medical treatment. 

Cite as 112 Or App 441 (1992) A p r i l 22. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Trudy G. Langston, Claimant. 

S A I F C O R P O R A T I O N and BLUE CROSS OF OREGON, Petitioners, 
v. 

TRUDY G. L A N G S T O N , Respondent. 
(89-22732; CA A68993) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted December 17, 1991. 
David L . Runner, Assistant Attorney General, Salem, argued the cause for petitioners. W i t h h i m on 

the brief were Dave Frohnmayer, Attorney General, and Virginia L. Linder, Solicitor General, Salem. 
W. Todd Westmoreland, Portland, argued the cause for respondent. Wi th h i m on the brief was 

Westmoreland & Shebley, P.C., Portland. 
Before Buttler, Presiding Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
Reversed and remanded for reconsideration. 

Employer seeks review of an order of the Workers' Compensation Board holding that claimant's 
dermatitis and respiratory conditions are compensable. 

Claimant worked as a claims analyst for employer, beginning i n September, 1985. In 1986, she 
was promoted to senior claims analyst, and her work area was moved to a place under an air vent. She 
found her new work stressful. Shortly after assuming that position, she noticed an acne-like rash devel
oping on her face. I t would worsen during the week wi th in hours after her arrival at work and improve 
on weekends when she was home. She had experienced a similar, but less severe, rash a few years 
earlier dur ing a stressful divorce, arid the rash had resolved when the divorce became f inal . 

I n the spring of 1987, claimant also began to experience respiratory congestion and tightness that 
was worse than her annual seasonal allergy symptoms. A l l of her symptoms worsened i n 1988, and she 
began to suspect that her employment was the cause. I n November, 1988, she sought treatment f r o m 
Dr. Green, a specialist i n allergies and environmental medicine. Green noticed a correlation between 
claimant's symptoms and her work schedule and, i n January, 1989, expressed the opinion that some
thing in her work environment was causing the symptoms. He suggested a number of possible irritants, 
including mold , cigarette smoke, formaldehyde and fiberglass particles f r o m insulation i n the ventilation 
system. 

A n industrial hygienist f r o m the Occupational Safety and Health Administrat ion tested the air 
quality of claimant's work place, and the test results showed that none of the irritants suggested by 
Green was present i n excessive quantities. There was no pattern of complaints by employees concern
ing air quality. Tests of claimant showed no sensitivity to formaldehyde or fiberglass. Nonetheless, 
Green continued to be of the view that some "unidentified factor" i n claimant's work environment was 
the cause of her symptoms. O n his recommendation, claimant left work on September 18, 1989. Drs. 
Mor ton and Baker concurred i n Green's view that claimant's conditions are related to her employment. 
Dr. Bell, a dermatologist, suggested that stress might be the cause of the rash. Both he and Dr. 
Haberman were of the view that claimant suffers f rom acne rosacea and that that condition is not caused 
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by the environment, but is idiopathic. Green noted in February, 1990, that vehicle exhaust irritated 
claimant's respiratory tract. 

SAIF denied claimant's occupational disease claim in October, 1989. The Board analyzed the 
claim under ORS 656.802(l)(a), which provides coverage for occupational diseases involving "ingestion 
of, absorption of, inhalation of or contact w i th dust, fumes, vapors, gasses, radiation or other conditions 
or substances." I t concluded that claimant had established that her exposure to unknown environmental 
conditions i n the work place was the major contributing cause of her respiratory and dermatological 
conditions. Of greatest significance to the Board was the fact that the onset, waxing and waning and 
resolution of claimant's condition correlated directly wi th her work schedule. 

The Board did not conclude that the claim failed because the specific cause of the condition had 
not been identif ied. It discounted medical opinions that the condition was not related to her work, 
partly because they failed to explain the correlation between her work schedule and her symptoms. In
stead, the Board accepted the opinion of Green, who did not believe that claimant's skin condition was 
acne. He had considered and ruled out a number of other potential non-workplace causes and, because 
of the nature of her symptoms and the correlation between the work schedule and her symptoms, con
cluded that the conditions were work-related. Green was claimant's treating doctor and, considering 
that factor as we l l as what it considered to be the overall persuasiveness of his opinion, the Board con
cluded that the claim is compensable. 

Employer contends that, i n view of ORS 656.266, the Board erred as a matter of law. That sec
t ion provides: 

"The burden of proving that an in jury or occupational disease is compensable and of 
proving the nature and extent of any disability resulting therefrom is upon the worker. 
The worker cannot carry the burden of proving that an injury or occupational disease is 
compensable merely by disproving other possible explanations of how the injury or disease 
occurred." (Emphasis supplied.) 

The Board d id not cite that statute, and it is not apparent that the Board considered i t . We agree w i t h 
SAIF that, under these facts, i t is necessary for the Board to consider its application to this case. 

Reversed and remanded for reconsideration. 
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Cite as 112 Or App 446 (1992) A p r i l 22. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Elena Meda, Claimant. 

ELENA MEDA, Petitioner, 
v. 

S A I F C O R P O R A T I O N and SLUSARENKO ORCHARDS, Respondents. 
(89-22035; CA A69538) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted December 17, 1991. 
Dennis O'Malley, Portland, argued the cause and fi led the brief for petitioner. 
Michael O. Whi t ty , Special Assistant Attorney General, Salem, argued the cause for respondents. 

W i t h h i m on the brief were Dave Frohnmayer, Attorney General, and Virginia L. Linder, Solicitor 
General, Salem. 

Before Buttler, Presiding Judge, and Rossman and De Muniz , Judges. 
BUTTLER, P.J. 
Reversed and remanded for reconsideration. 

, Claimant seeks review of an order of the Workers' Compensation Board a f f i rming the referee's 
determination that she did not meet her burden to prove that the injuries that she sustained to her left 
heel and rib occurred on the job. 

The Board adopted and affirmed the order of the referee. A section of the order captioned 
"Findings" contains a discussion of the evidence and findings. In support of her claim, claimant offered 
her o w n testimony and that of her son and daughter. Claimant testified that she went to work at about 
7 a.m. on the morning of August 28, 1989, picked approximately one-half bag of apples and, at about 
7:30 a.m, fe l l off a ladder while picking. She testified that she fel l on her left side and injured her rib 
area and left heel. 

The Board found that claimant's son, who also worked for employer, was the only other worker 
in the area of the tree f r o m which claimant says that she fe l l . The Board also found that, as claimant 
and her son left the orchard at about 7:30 a.m., they passed the owner of employer, and the son advised 
h i m that claimant had sprained her ankle, that he was taking her home and that he wou ld return to 
work. The Board found that, after that conversation, the owner went to the tree where claimant 
claimed to have been picking but found no apples on the ground or i n a b in . I t found that he was a 
credible witness. 

The Board found that claimant went to the emergency room at approximately 11 a.m., where 
she was examined by Dr. Jacobs, who diagnosed a left heel fracture and a left cracked rib. He detected 
a strong odor of alcohol and took a blood test that showed claimant's blood alcohol level to be .217. He 
noticed marked bruising and swelling of claimant's left foot. 

The Board purported to distinguish between legal and medical causation and found that claimant 
had not met her burden of proof w i t h respect to either. It stated that there was nothing about the tes
t imony of the owner or claimant's son or daughter that led it to question their credibility. I t questioned 
the "reliability" of claimant's testimony, however, noting that her memory was not sharp and that she 
was sometimes vague. In particular, the Board was not convinced by her testimony that her foot had 
been injured as she described. Additionally, it found that claimant drinks heavily and commented that 
she had had a distinct odor of alcohol about her at the referee's hearing. The Board also commented: 

"While there is no evidence that she did injure herself away f r o m work i n an alcohol-
related accident, i t is certainly a viable possibility, particularly since her blood alcohol 
was measured at .217 approximately three and one-half hours after this accident." 
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The Board noted the discrepancy between claimant's and the owner's evidence concerning 
whether apples had been picked by claimant on the day of the injury. It also pointed out that Dr. 
Jacobs, who examined claimant i n the emergency room, reported that the extent of the swelling of her 
ankle suggested that the in jury had occurred before claimant went to work. However, Dr. Didelius, 
who became her treating doctor, had examined her the same day. He noted nothing unusual about the 
swelling and simply stated that the in jury was sustained when she fell off a ladder that day. 

The Board held that claimant had not shown, by a preponderance of the evidence, that her in
jury had occurred on the job as she described. It held that claimant had shown, at best, "a possibility 
that she fe l l f r o m the ladder as described and that this fall caused the injuries later diagnosed." 

We conclude that the Board must explain its conclusion further. For example, it must have 
accepted the son's testimony that he and claimant had gone to the orchard to pick apples, had left at 
7:30 a.m. and had met employer's owner on the way home. It also believed that the son told the owner 
about the accident, because it found that the owner went to the area where he was told the accident had 
happened to investigate. It should explain why it rejected the son's testimony that claimant fel l while 
picking apples, given its f inding that there was no basis to question his credibility. The discrepancy 
concerning whether apples had been picked in the area of the alleged fall does not appear on its face to 
create doubt as to the cause of the injury, particularly in the light of the fact that employer accepted the 
claim ini t ial ly. Addit ionally, other than the suggestion of the emergency room doctor that the in ju ry 
might have occurred before claimant went to work, there is no evidence suggesting that the in jury 
occurred off the job or other than as claimant and her son described. The Board should explain w h y it 
rejected the only direct evidence concerning the cause of the injury. 

Reversed and remanded for reconsideration. 

Cite as 112 Or App 480 (1992) : Ap r i l 22. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Martha A. Benefiel, Claimant. 

M A R T H A A. B E N E F I E L , Petitioner, 
v. 

W A R E M A R T , I N C . , and LIBERTY NORTHWEST INSURANCE CORPORATION, Respondents. 
(90-06226; CA A70262) 

Judicial review f r o m the Workers' Compensation Board. 
Argued and submitted December 17, 1991. 
Robert J. Mil ler , Sr., Beaverton, argued the cause for petitioner. With h im on the brief was Moomaw, 

Mil ler & Reel, Beaverton. 
M . Kathryn Olney, Portland, argued the cause and filed the brief for respondents. 
Before Buttler, Presiding Judge, and Rossman and De Muniz, Judges. 
ROSSMAN, J. 
Reversed and remanded for reconsideration. 
Buttler, P.J., dissenting. 

Claimant seeks review of an order of the Workers' Compensation Board af f i rming the referee's 
determination that her knee in jury is not compensable. The evidence is undisputed that claimant 
fainted and fe l l at work while checking groceries. The Board found that claimant had failed to meet her 
burden of showing that the fal l was work-related and was not caused solely by a condition personal to 
claimant. We reverse and remand. 

Claimant testified that she had stayed home f rom work for two days because she had the f l u . ^ 
O n the day of the in jury , she requested permission to take another day off to recover, but her supervi
sor said that he wou ld "really appreciate it if [she] could make it in , " because the store was short on 
employees. She testified that she went to work in a weakened state because of the f l u and that her 
condition intensified as the day went on. She also stated that the work was hectic and stressful and that 
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she was work ing two cash registers at the same time. She described how she became nauseated and 
light-headed and called her supervisor, asking to be relieved.^ The supervisor arrived and helped the 
customer at claimant's second register. Claimant then collapsed to the floor on her knees. The supervi
sor testified that he continued to help the customer at claimant's register and, when he saw that 
claimant was too dizzy to get up by herself, he called another employee to help her to the employees' 
room. Af te r that day, claimant's right knee continued to hurt, and it eventually required surgery. 

A compensable in ju ry is "an accidental in jury * * * arising out of and in the course of employ
ment." ORS 656.005(7)(a). A work-related in jury is compensable, even if i t is otherwise unexplained. 
See Phil A. Livesley Co. v. Russ, 296 Or 25, 30, 672 P2d 337 (1983). However, the fact that an employee is 
injured on the premises during working hours does not by itself establish a compensable in jury . A 
claimant must show a causal l ink between the injury and the employment. 296 Or at 29. 

Both the Board and the dissent contend that claimant d id not establish that her in ju ry was work-
related, because the fal l was unexplained. Nothing is unexplained. Claimant, who had asked to take 
the day off because of illness, was summoned to work by her employer, who knew that she was i l l . 
She went to work i n a weakened physical condition and was required to perform stressful work activi
ties. The fact that she fell at work was not merely fortuitous. There is no evidence to support the 
Board's f ind ing that claimant's work did not contribute to her in jury. 

Reversed and remanded for reconsideration. 

B U T T L E R , P.J. , dissenting. 

Because the Board's findings are supported by the evidence and those f indings support the 
Board's conclusion, I would af f i rm. 

Claimant had worked for employer for about 4 years as a checker. Some days were busier than 
others, and the day of her in jury was a busy day. Checkers were entitled to a 10-minute break after 2 
hours of work; on the day in question, claimant had worked for 2 hours, had had her 10-minute break 
and had returned to her check stand when she became nauseated and dizzy and then fainted. 

The Board made these findings: 

"Claimant, a grocery checker, stayed home f rom work wi th her i l l daughter on January 
7, 1990. O n January 8, 1990, claimant became i l l w i th the f l u . She was also i l l on 
January 9, 1990. Claimant returned to work on January 10, 1990. 

"On January 10, 1990, while working her two check stands, claim-ant became light 
headed, nauseated arid dizzy. She called her supervisor on the intercom and asked to 
be relieved. The supervisor entered her work area and helped the customer wai t ing at 
claimant's second register. Claimant was in the process of taking a check f r o m her 
customer when she began to faint. Claimant slid down between the two cash registers 
and blacked out about one foot f rom the floor. She fell to the floor w i t h her weight on 
her knees. The supervisor called another worker to help claimant. Claimant was taken 

1 In oral argument, counsel for employer conceded that claimant's ailment was not a complex medical condition that 

required expert testimony to establish it in the record. Therefore, claimant was competent to testify at the hearing about how her 

condition impaired her ability to perform her job. See Un's v. Compensation Department, 247 O r 420, 427, 427 P2d 753 (1967). 

z Specifically, claimant testified: 

"It was really, really busy that day. I : - like I said, I ran two checkstands, and with the -- we had them lining 

up, and I was going as fast as I could go, and I started feeling a little nauseated, kind of lightheaded, and so I 

called * * * my boss at the time, on the intercom, and I said, I'm feel [sic] kind of nauseated, a littie dizzy; can 

you please come get me out of the checkstand?" 
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to the break room, then to the bathroom where she vomited. She was then driven 
home. The fo l lowing day, claimant's right knee hurt. The more she moved, the more it 
hurt . 

1321 

* * * * * * 

"On January 10, 1990, claimant fainted at work. When she fe l l , she injured her right 
knee. 

"Claimant's fainting was not due to her work." 

The Board then correctly stated that claimant has the burden of proving by a preponderance of 
the evidence that her fa l l occurred during the course of her employment and was not caused by idio
pathic factors. Phil A. Livesley Co. v. Russ, 296 Or 25, 672 P2d 337 (1983); McAdams v. SAIF, 66 Or App 
415, 674 P2d 80, rev den 296 Or 638 (1984). It said that the mere fact that she fell when she fainted at 
work d id not establish a compensable claim, because the cause of her faint ing was not explained. 
Claimant argued that her in jury is compensable because she was i n a weakened condition because of the 
f l u , that her work was stressful that day and that exertion caused her to fal l , but the Board did not 
accept that argument, because the evidence did not support i t . 

The Board concluded that it could not infer that she fainted as a result of a work-related but un
explained cause; therefore, the in jury is not compensable. Claimant simply fainted when she went to 
work in a weakened condition caused by the f l u . 

Because I cannot say that the Board erred as a matter of law, I would a f f i rm. 

Cite as 112 Or App 485 (1992) Apr i l 22. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
In the Matter of the Compensation of Ronald W. Davis, Claimant. 

R O N A L D W. D A V I S , Petitioner, 
v. 

R & R T R U C K B R O K E R S , O H I O CASUALTY, ROBERT BUKER, dba Bob Buker Trucking, ROBERTS 
A U T O M A T I C FIRE SPRINKLERS, INC. , and SAIF CORPORATION, Respondents. 

(83-08268, 83-07641 & 83-07640; CA A65696) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted June 3, 1991. 
Brad G. Garber, Salem, argued the cause and fi led the brief for petitioner. Wi th h i m on the brief was 

Law Office of Michael B. Dye, Salem. 
Jerry K. Brown, McMinnvi l le , argued the cause for respondents R & R Truck Brokers and Ohio 

Casualty. Wi th h i m on the brief was Cummins, Brown, Goodman, Fish & Peterson, P.C., 
McMinnvi l le . 

A n n Kelley, Assistant Attorney General, Salem, argued the cause for respondents Roberts Automatic 
Fire Sprinklers, Inc., and SAIF Corporation. With her on the brief were Dave Frohnmayer, Attorney 
General, and Virginia L. Linder, Solicitor General, Salem. 

N o appearance for Robert Buker, dba Bob Buker Trucking. 
Before Richardson, Presiding Judge, and Joseph, Chief Judge,* and Deits, Judge. 
DEITS, J. 
A f f i r m e d . 
*Joseph, C.J., vice Newman, J., deceased. 

Claimant seeks review of an order of the Workers' Compensation Board, contending that the 
Board erred i n upholding a denial of compensability by SAIF on behalf of Bob Buker Trucking (Buker 
Trucking) and i n concluding that claimant was acting outside the course and scope of his employment at 
the time that he was injured. We aff i rm. 
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Claimant was injured i n June, 1983, when the truck that he was dr iving for Buker Trucking left 
the road and f l ipped over. Buker Trucking had arranged for claimant to drive its truck on June 14, 1983, 
f r o m a roofing company i n Portland to Woodinville, Washington. Robert Buker (Buker), owner of the 
trucking company, instructed claimant to return the truck to Buker's home in Turner; Oregon, the same 
day. However, claimant telephoned h im f rom Washington and told h im that he could not return that 
day. Claimant delivered the load in Woodinville on June 15. Although Buker had not authorized h im 
to do i t , claimant then arranged through two truck brokers, R & R Truck Brokers (R & R) and Horizon 
Truck Brokers (Horizon), to pick up additional loads on the way back to Oregon. R & R asked h im to 
pick up a load at Roberts Automatic Fire Sprinklers (Roberts) i n Vancouver, Washington, on June 16, for 
transportation to Grants Pass. R & R called Buker for approval, and Buker agreed. 

Claimant was to pick up the Horizon load in Tacoma on June 16, but Buker was not asked to 
approve that load. Claimant d id not appear at the scheduled time on the morning of June 16 to pick up 
the Hor izon load. Horizon had wired claimant expense money, which he had picked up. Horizon 
immediately called Buker to f i n d out why claimant had not picked up his load. Buker contacted R & R 
and asked them to tell claimant, when he contacted them, not to finish the trip but to return the truck 
directly to Buker's yard i n Turner. Claimant did pick up the load for Roberts i n Vancouver. A t that 
t ime, he called R & R and was told that Buker wanted h im to return immediately to Turner. 

Claimant was not authorized to go further south than Turner. However, he continued on his 
tr ip to Grants Pass. He picked up his fr iend, Evans, i n Portland, and his son and ex-wife i n Turner at a 
place w i t h i n a mile of Buker's home. Claimant did not stop there or t ry to contact Buker, who had 
another driver wai t ing to complete the trip to Grants Pass. Claimant and his passengers continued 
south on 1-5 to Canyonville, where they stopped for dinner. Claimant drank a small amount of alcohol. 
Nor th of Grants Pass, the truck left the road and flipped over. Evans was ki l led. Claimant was taken 
to the hospital and treated for injuries to his chest, lower left leg, face and left shoulder. He was later 
cited by the police for a log book violation, defective brakes and consuming alcohol w i t h i n a designated 
period before operating a truck. 

O n June 28, 1983, claimant f i led a report of an occupational in jury or disease w i t h the Workers' 
Compensation Department (WCD). The claim was forwarded to SAIF as the processing agent for Buker 
Trucking, because it was a non-complying employer. SAIF was instructed to deny the claim on the 
ground that claimant was not a subject employee of Buker Trucking. WCD also forwarded the claim to 
SAIF for processing on behalf of its insured, Roberts. 

SAIF sent two letters to claimant, one on behalf of Buker Trucking and one on behalf of Roberts. 
Both stated: 

"We are unable to accept responsibility under this employer as you were not a subject 
employee * * * on the date of your injury. Therefore, without waiving other questions of 
compensability, this formal denial is made." (Emphasis supplied.) 

O n the same day, SAIF, on behalf of Roberts only, asked WCD to issue an order pursuant to ORS 656.307. 
SAIF also noted that R & R and its insurer, Ohio Casualty, might be responsible for claimant's in jury . 
The letter to W CD stated, i n part: 

"[W]e feel that our insured, Wes Roberts Automatic fire Sprinklers, may not be 
responsible for this in jury . Ohio Casualty Insurance Company, i n behalf of their 
insured, R and R Truck Brokers, Incorporated may be legally responsible. Therefore, 
whi le compensability is not an issue, responsibility is and we request that you designate 
a paying agent pursuant to ORS 656.307." 

SAIF then forwarded the claim to Ohio Casualty, which denied responsibility for claimant's in ju ry by 
letter stating that the claim was SAIF's responsibility. 

One week later, a ".307 order" was issued. I t stated that compensability was not an issue, re
ferred the matter for hearing on the responsibility issue and designated SAIF as the paying agent. The 
order provides, i n part: 
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"SAIF Corporation has requested designation of a paying agent. * * * Although there 
is no dispute his in jury is industrially related, it is unclear who his true employer was at 
t ime of in jury . There are three possible employers: Bob Buker Trucking, uninsured at 
the time of accident. * * * The second possible employer is R & R Truck Brokers insured 
by Ohio Casualty. The other is Roberts Automatic Fire Sprinklers insured by SAIF * * *. 
A l l three claims have been denied for responsibility not compensability." 

A t the hearing, Buker, on his company's behalf, SAIF, on behalf of Roberts, and Ohio Casualty, 
on behalf of R & R, all denied compensability of claimant's in jury. The referee concluded that SAIF was 
barred f r o m denying compensability and that Buker was "bound by SAIF's actions," because he was a 
noncomplying employer. The Board, however, reversed the referee and held that neither Buker nor 
SAIF, on behalf of Buker, had conceded compensability and that they could contest i t at the hearing. 
The Board also held that claimant had suffered a non-compensable in jury, because he had acted outside 
the course and scope of his employment in taking the truck past Turner. 

Claimant first argues that the Board erred in concluding that SAIF is not barred f r o m litigating 
compensability. He argues that, by requesting designation of a paying agent pursuant to ORS 656.307 
and by not denying compensability after the issuance of the .307 order, SAIF conceded compensability 
and, under Bauman v. SAIF, 295 Or 788, 670 P2d 1027 (1983), is precluded f r o m arguing otherwise. 

We conclude that the Board did not err in reversing the referee's order and i n allowing Buker 
and SAIF to litigate compensability. The Board said: "We do not f i nd that either Buker or his process
ing agent, SAIF, accepted the compensability of claimant's claim prior to issuance of an order pursuant 
to ORS 656.307." It reasoned that 

"[t]he contention that claimant was not a subject employee of Buker at the time of in ju ry 
arguably raises an issue of compensability, not only responsibility, because it challenges 
claimant's entitlement to compensation. See ORS 656.005(8). Furthermore, the denial 
letter expressly declines to waive further questions of compensability. 

"Here, SAIF had never expressly conceded compensability on Buker's behalf. Hence, 
the .307 order was invalid, and we decline to treat it as a formal acceptance of 
compensability by Buker or his agent SAIF. Absent specific acceptance of the 
compensability of claimant's claim, Bauman v. SAIF * * * does not apply to preclude 
Buker or his agent SAIF f r o m denying compensability." 

The Board's holding is supported by substantial evidence in the record and is legally correct. I n 
the letter that SAIF sent claimant on behalf of Buker Trucking, it specifically reserved the question of 
compensability. The request for the .307 order was only on behalf of Roberts. There is no evidence that 
SAIF ever expressly conceded compensability on behalf of Buker Trucking. Consequently, as the Board 
correctly concluded, the .307 order was invalid because not all the parties had agreed that the claim was 
compensable, as required by ORS 656.307. 

Claimant argues that, even if SAIF did not concede compensability on behalf of Buker Trucking, 
it failed to deny compensability wi th in 60 days, as required by ORS 656.262(6), and may not now do so. 
Al though an employer's failure to accept or deny a claim in a timely manner may result i n penalties or 
attorney fees, it does not result i n an acceptance of a claim. A n acceptance must be specific, if i t is to 
bar an employer f r o m denying a claim. As we said in Richmond v. SAIF, 85 Or A p p 444, 448, 737 P2d 
135, on reconsideration 87 Or App 401, 742 P2d 677, rev den 304 Or 547 (1987), "failure to deny a claim 
w i t h i n the time l imitat ion does not preclude a subsequent denial." See Johnson v. Spectra Physics, 303 Or 
49, 55, 733 P2d 1367 (1987). 

Claimant contends that the Board erred in concluding that he went outside the course and scope 
of his employment by taking the truck toward Grants Pass. He contends that that conclusion is wrong, 
because he was never told that he was supposed to return the truck to Turner. However, the Board 
found that he was told to return the truck, and that f inding is supported by substantial evidence. Buker 
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testified that he told an employee of R & R to ask claimant to return to Turner and that that person later 
called h i m back and said that he had passed the message on to claimant. 

Claimant also argues that, even if the message did get through to h im, his action merely consti
tuted a violation of the employer's rules, which does not take the activity outside the course and scope 
of his employment. The test for determining whether an employee's activities are outside the course 
and scope is stated by Larson: 

"When misconduct involves a prohibited overstepping of the boundaries def ining the 
ultimate work to be done by the claimant, the prohibited act is outside the course of 
employment. But when misconduct involves a violation of regulations or prohibitions 
relating to method of accomplishing that ultimate work, the act remains w i t h i n the course 
of employment." 1A Larson, Workmen's Compensation Law 6-10, 31.00 (1990). (Emphasis 
i n original.) 

Claimant's misconduct in this case was more than a violation of a regulation or prohibit ion re
lating to the method of accomplishing his work. He was specifically told to return the truck and to stop 
working. Instead, he refused to do either and continued on toward Grants Pass, contrary to his job 
responsibilities. Claimant overstepped the boundaries of the work that he was to do for employer. 
There was substantial evidence to support the Board's f inding that claimant's in ju ry occurred outside the 
course and scope of his employment. 

A f f i r m e d . 

Cite as 112 Or App 563 (1992) Apr i l 22. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Audrey J. Cameron Higgins, Claimant. 

AUDREY J. CAMERON H I G G I N S , Petitioner, 
v. 

S C H R A M M P L A S T I C S , Employer, and SAFECO INSURANCE COMPANY, Respondents. 
(90-02764, 89-18529; CA A70249) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted December 18, 1991. 
Geoffrey Wren, Portland, argued the cause for petitioner. On the brief were Douglas Swanson, Daina 

Upite, and Royce Swanson & Thomas, Portland. 
Jerald P. Keene, Portland, argued the cause for respondents. With h im on the brief was Roberts, 

Reinisch, MacKenzie, Healey & Wilson, P.C., Portland. 
Before Warren, Presiding Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
Af f i rmed . 

Claimant seeks review of a Workers' Compensation Board attorney fees award. We a f f i rm. 

Claimant f i led a claim for work-related chronic toxic encephalopathy. Employer denied the 
claim, and claimant requested a hearing. Claimant prevailed before the referee on the issue of com
pensability, and the referee awarded her $14,450 in attorney fees. Employer requested Board review of 
the referee's order. The Board affirmed the referee's compensability determination but reduced the 
attorney fees award for services performed at the hearing level to $7,500. For prevailing on review, 
claimant requested attorney fees of $9,151. The Board awarded $2,000. 

Regarding the award for services at the hearing, the Board said: 

"After considering the factors set forth in OAR 438-15-010(4) W and applying them to 
this case, we f i nd that a reasonable assessed attorney fee for claimant's counsel's services 
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at hearing concerning the compensability issue is $7,500, to be paid by the insurer. I n 
reaching this conclusion, we have particularly considered the time devoted to this case, 
as represented i n part by depositions taken, the length of hearing and claimant's 
counsel's statement of services, the complexity of the issue (toxic exposure), and the 
value of the interest involved." (Emphasis in original.) 

The Board explained its award for services on review: 

"[A]f ter considering the factors set forth in OAR 438-15-010(4) and considering the time 
devoted to the case as represented by claim-ant's briefs, we f i nd that a reasonable fee for 
claimant's counsel's services on review concerning the compensability issue is $2,000, to 
be paid by the insurer." (Emphasis i n original.) 

Claimant argues that "[t]he Board erred in failing to make sufficient f indings f r o m which this 
court can determine whether there is a reasonable basis for the Board's attorney fee awards." I n setting 
reasonable attorney fees, the Board must consider the factors in OAR 438-15-010(4) and give an explana
tion for its award that is "detailed enough to inform us that it considered all of the factors and had a 
reasonable basis for the award." Weyerhaeuser Co. v. Fillmore, 98 Or App 567, 571, 779 P2d 1102, rev den 
308 Or 608 (1989); see also Diamond Fruit Growers v. Davies, 103 Or App 280, 796 P2d 1248 (1990). The 
Board's opinion explains how it made what it determined to be a "reasonable" award under the 
circumstances. That explanation suffices under the rule. 

A f f i r m e d . 

1 O A R 438-15-010(4) provides: 

"In any case where a referee or the Board is required to determine a reasonable attorney fee, the following 

factors shall be considered: 

"(a) The time devoted to the case; 

"(b) The complexity of the issue(s) involved; 

"(c) The value of the interest involved; 

"(d) The skill of the attorneys; 

"(e) The nature of the proceedings; 

"(f) The benefit secured for the represented party; 

"(g) The risk in a particular case that an attorney's efforts may go uncompensated; 

"(h) The assertion of frivolous issues or defenses." 
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Cite as 113 Or App 7 (1992) : May 13. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
In the Matter of the Compensation of Ralph L. Wit t , Claimant. 

E B I I N S U R A N C E COMPANY and BEAR CREEK ELECTRIC, Petitioners, 
v. 

RALPH L. WITT, Respondent. 
(88-07709; CA A67717) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted October 30, 1991. 
Howard R. Nielsen, Lake Oswego, argued the cause for petitioners. Wi th h i m on the brief was Beers, 

Zimmerman, Rice, Isaacs & Nielsen, Lake Oswego. 
Robert L . Chapman, Medford , argued the cause for respondent. Wi th h i m on the brief was Black, 

Chapman & Webber, Medford . 
Before Richardson, Presiding Judge, and Joseph, Chief Judge, and Deits, Judge. 
JOSEPH, C.J. 
Reversed and remanded for reconsideration. 

Employer seeks review of an order of the Workers' Compensation Board that granted claimant 
temporary partial disability (TPD) benefits for time loss that extended beyond 2 years. We reverse and 
remand. 

Claimant, an electrician, contracted a compensable asbestos-related lung disease that became 
disabling i n June, 1984. He was temporarily totally disabled f r o m July 24 through September 12, 1984, 
while he recovered f r o m surgery for that disease. He has been at least partially disabled ever since. His 
lung condition has gradually deteriorated, and his overall physical capacity has gradually decreased. His 
treating physician has never released h im for f u l l time regular work. He worked approximately 5 hours 
per day f r o m September, 1984, unt i l December, 1987, when he again had surgery. He was unable to 
work at all f r o m December 16 through December 23, 1987; then he worked part time unt i l May, 1988, 
when he stopped work ing altogether. I n October, 1988, his doctor indicated that he could perform 
sedentary work for short periods of time but warned that environmental factors, such as dust, odors and 
volatile chemicals, might aggravate his condition. A revised assessment i n February, 1989, disclosed 
that his condition had continued to deteriorate. The examining physician explained: 

"He could do some work but would have to pace himself in terms of activity level and 
time per day spent working. He could work wi th his hands for many hours but wou ld 
ambulate slowly and need a chance to rest." 

Claimant has never been declared medically stationary, and a determination order has never issued. 

The Board awarded compensation for 2 years of time loss after the first surgery and for all of the 
time loss after the second surgery through May, 1988. Employer argues that claimant is not entitled to 
any compensation for time loss after the second surgery, because ORS 656.212 limits benefits for a tem
porary partial disability to 2 years. 

ORS 656.212 provides: 

"When the disability is or becomes partial only and is temporary i n character, the 
worker shall receive for a period not exceeding two years that proportion of the pay
ments provided for temporary total disability which the loss of earning power at any 
k i n d of work bears to the earning power existing at the time of the occurrence of the in 
jury ." 

The Board reasoned that the l imitat ion applies only to a "period" during which disability is "partial 
only" and continues for 2 years w i t h no intervening period of total disability. I t held that claimant's 
week of total disability after the December, 1987, surgery ended the preceding "period" of partial 
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disability; the disability became partial again when he went back to work part time after that surgery, 
which triggered a new "period" of entitlement. It said that "if the statute had intended to combine sep
arate intervals of temporary partial disability i n reaching the two year 'period, ' some reference would 
have been made to an aggregate formula." 

Employer argues that the plain language of the statute does not support the Board's interpreta
t ion that a claimant can be entitled to more than one 2-year period for the same open claim. We need 
not address that issue, because we conclude that the statute does not apply to this case. 

I n ORS 656.212, "partial only" and "temporary i n character" modi fy the noun "disability." They 
do not mod i fy "benefits," "compensation" or "payments. "^ Whether claimant's disability is "partial" and 
whether it is "temporary i n character" are questions of fact. "[T]he adjectives 'permanent' and 
'temporary' describe duration, not extent, of disability. 'Partial' and 'total' describe extent." Gwynn v. 
SAIF, 304 Or 345, 351, 745 P2d 775 (1987). The parties agree that claimant is disabled and that he is not 
expected ever to recover fu l ly f r o m being disabled. His disability is not "temporary i n character," accord
ing to the evidence. 

However, neither the referee nor the Board decided whether claimant's disability is temporary i n 
character. They merely remarked that he "had not been found" medically stationary and that the claim 
had not been closed. A l l of the evidence in the record demonstrates that, at least since the second 
surgery, no one has ever expected claimant's condition to improve, only to deteriorate. Even employer 
concedes that "[njobody disagrees this guy has permanent impairment." There is no evidence in the 
record that wou ld support a f inding that, after the second surgery, claimant was ever expected to be
come less disabled or recover f r o m his disease and regain his normal physical capacity. The record does 
not support a conclusion that claimant's disability is "temporary in character." ORS 656.212 does not 
apply. 

Reversed and remanded for reconsideration. 

1 Employer quotes O A R 436-60-030(4)(c), although it makes no particular argument about it: 

"Temporary partial disability compensation paid under section (3) shall continue until: 

"(a) The attending physician verifies that the worker cannot continue working and is again temporar

ily totally disabled; or 

"(b) The compensation is terminated by order of the Department or by claim closure by the insurer 

pursuant to O R S 656.268; or 

"(c) The compensation has been paid for two years." 
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Cite as 113 Or App 26 (1992) May 13. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 

Van Natta's 

I n the Matter of the Petition of CINDY L O U PEASE, dba EVANS FARMS, Petitioner, 
v. 

The Filings of the N A T I O N A L C O U N C I L O N C O M P E N S A T I O N I N S U R A N C E , Respondent below, 
and SAIF CORPORATION, Respondent. 

(91-01-014; CA A69128) 

Judicial Review f r o m Department of Insurance and Finance. 
Argued and submitted January 24, 1992. 

J. Michael Alexander, Salem, argued the cause for petitioner. Wi th h i m on the brief was Burt, 
Swanson, Lathen, Alexander & McCann, Salem. 

John T. Bagg, Assistant Attorney General, Salem, argued the cause for respondent. W i t h h i m on the 
brief were Dave Frohnmayer, Attorney General, and Virginia L. Linder, Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Deits and De Muniz, Judges. 
BUTTLER, P.J. 
A f f i r m e d . 

SAIF, the workers' compensation insurer for Cindy Lou Pease (petitioner), conducted premium 
audits of petitioner's account for 1988 and 1989. It sent f inal premium audit billings for both years, 
assessing additional premiums in excess of $30,000. The billings were received by petitioner on July 7, 
1990. Petitioner f i led an appeal w i t h the Insurance Division of the Department of Insurance and Finance 
(Division) on September 10, 1990. Division dismissed the appeal as untimely, and petitioner seeks 
review. 

ORS 737.505(4) provides: 

"Appeals to the director pursuant to ORS 737.318 wi th regard to a f inal premium 
audit b i l l ing must be made wi th in 60 days after receipt of the bi l l ing." 

Petitioner concedes that that statutory provision controls in this case and that its appeal to Division was 
f i led more than 60 days after the date it received the bil l ing. Petitioner's only contention is that the 60-
day l imitat ion set out i n the statute is not "jurisdictional" but is "akin to those applicable to pleading re
sponses and is thus subject to appropriate accommodation." 

Petitioner cites by analogy sections of the Uniform Model Rules of Procedure under the Adminis
trative Procedures Act. OAR 137-03-075(1) provides that, when an agency has given a party an oppor
tuni ty to request a hearing and the party fails to do so wi th in a specified time, the agency may enter an 
order of default. The rule treats an untimely request for hearing much as ORCP treats a failure to 
answer i n a civil case and provides for relief f rom default by a showing of mistake, inadvertence, sur
prise or excusable neglect. See OAR 137-03-075(7)(a). Petitioner contends that the same rule should 
apply here and that, " [ajbsent an intent to treat the mailing of a f inal premium audit b i l l ing as some
thing other than an init ial agency determination, and absent any indication of a jurisdictional prerequi
site for t imely appeal, i t wou ld seem clear that no such jurisdictional effect was intended." 

The problem w i t h petitioner's analogy is that the circumstances are not analogous. The 60-day 
period is not an agency imposed limitation; i t is statutory. ORS 737.318 provides for an appeal f r o m a 
f ina l b i l l ing audit, and ORS 737.505(4) says that the appeal must be made w i t h i n 60 days after receipt of 
the bi l l ing. Also, unlike i n other contexts, the legislature has not chosen to provide a way around the 
l imitat ion for those who were unable to meet it for some reason. See, e.g., ORS 656.319(l)(b). We con
clude that, whether or not the l imitation is characterized as "jurisdictional," Division properly dismissed 
the appeal as untimely. 

A f f i r m e d . 
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Cite as 113 Or App 74 (1992) Mav 13. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Heriberto Valencia, Claimant. 

HERIBERTO V A L E N C I A , Petitioner, 
v. 

B A I L E Y N U R S E R I E S and ST. PAUL FIRE/MARINE, Respondents. 
(WCB 90-08942; CA A70324) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted December 18, 1991. 
Stanley Fields, Salem, argued the cause for petitioner. On the brief were Michael B. Dye and Brad G. 

Garber, Salem. 
Robert R. Trethewy, Salem, argued the cause for respondents. With h im on the brief was Garrett, 

Seideman, Hemann, Robertson, Paulus, Jennings & Comstock, Salem. 
Before Warren, Presiding Judge, and Riggs and Edmonds, Judges. 
RIGGS, J. 
Reversed and remanded for determination of entitlement to attorney fees. 

Claimant seeks review of an order of the Workers' Compensation Board denying his request for 
attorney fees. ORS 656.298. We reverse and remand. 

The Board adopted the order of the referee, including these findings made on the basis of stipu
lated facts submitted by the parties: 

"Oh March 26, 1990, St. Paul issued a denial of chiropractic services for a previ
ously accepted and closed 1988 knee injury. 

"Claimant requested a hearing to challenge that denial on Apr i l 24, 1990. 

"On May 7, 1990, the Oregon Legislative Assembly met i n emergency session 
and significantly modif ied the Oregon workers' compensation law, including greater 
control and qualified closure over chiropractic services. 

"Before this scheduled hearing, St. Paul rescinded the denial of chiropractic ser
vices. 

"St. Paul concedes that had there not been a Request for Hearing, it wou ld likely 
have allowed the denial to become final . 

"Claimant concedes, however, that had the legislature not changed the law re
lating to chiropractic care, St. Paul would not have rescinded its denial, and wou ld have 
pursued its remedy for control and qualified closure of chiropractic services through the 
hearing process. 

"In a hearing, the claims examiner for St. Paul would testify that the denial was 
rescinded because the object of the denial (control of chiropractic services), was achieved 
by the coincident yet independent action of the legislature. Denial and li t igation wou ld 
have been a vacant and redundant exercise." (Citations omitted.) 

Relying on Jones v. OSCI, 107 Or App 78, 810 P2d 1318 (1991), the referee concluded, and the 
Board agreed, that an award of attorney fees was not appropriate, because the denial had been re
scinded before a hearing. Af te r the Board's order was issued on June 10, 1991, the Governor signed 
into law Senate Bill 540, which amended ORS 656.386(1) to allow attorney fees i f "an attorney is instru
mental i n obtaining compensation for a claimant and a hearing by the referee is not held." Or Laws 
1991, ch 312, 1. We allowed reconsideration in Jones v. OSCI, supra, wi thdrew our opinion and reversed 
and remanded to the Board for an award of attorney fees. 108 Or App 230, 814 P2d 558 (1991). I n the 
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l ight of our opinion on reconsideration in Jones and the 1991 amendments to ORS 656.382(1), we reverse 
and remand this case to the Board for determination of entitlement to attorney fees. 

Reversed and remanded for determination of entitlement to attorney fees. 

Cite as 113 Or App 93 (1992) May 13. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Leo G. Campbell, Claimant. 

S A I F C O R P O R A T I O N and ST. VINCENT de PAUL, Petitioners, 
v. 

LEO G. C A M P B E L L , Respondent. 
(WCB 89-18636; CA A69988) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted February 13, 1992. 
Thomas E. Ewing, Assistant Attorney General, Salem, argued the cause for petitioners. Wi th h i m on 

the brief were Dave Frohnmayer, Attorney General, and Virginia L. Linder, Solicitor General, Salem. 
Michael A . Gilbertson, Portland, argued the cause for respondent. Wi th h i m on the brief was Hollis 

C. Ransom, Portland. 
Before Warren, Presiding Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
A f f i r m e d . 

Employer seeks review of a Workers' Compensation Board order that held claimant's mental 
disorder claim compensable under ORS 656.801(l)(b).^ The Board held that the stressful conditions that 
caused claimant's illness were the result of conditions other than those generally inherent i n every 
work ing situation. ORS 656.802(2)(b).2 We aff i rm. 

The Board found: 

"Claimant suffered a bipolar manic depressive psychotic episode, the cause or 
worsening of which arose out of and in the course of his employment at St. Vincent de 
Paul. That diagnosed mental disorder is generally recognized i n the medical community 
and it required medical treatment and resulted in disability. 

"Employment conditions which existed in a real and objective sense and which 
contributed to claimant's mental disorder included harassment and badgering by 
severely mentally handicapped workers because claimant d id not bring in business 

1 We cite the statute as amended in 1987. Or Laws 1987, ch 713, 4. It provided, in part: 
"(1) As used in this chapter, 'occupational disease' means: 
" * • * * * 

"(b) Any mental disorder arising out of and in the course of employment and which requires medical 

services or results in physical or mental disability or death." 

The statute was again amended in 1990. O r Laws 1990, ch 2, 43. 

2 O R S 656.802(2) provides, in part: 

"Notwithstanding any other provision of this chapter, a mental disorder is not compensable under 

this chapter: 
" * * * * * 

"(b) Unless the employment conditions producing the mental disorder are conditions other than 

conditions generally inherent in every working situation * * *." 

That subsection was renumbered (3) by the 1990 revision. Or Laws 1990, ch 2, 43. 
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accounts which provided them paid work, the lack of a job description for a new job to 
which claimant was promoted, pressure to increase sales, inability to take time off work 
i n May 1989, and responsibilities at the [Portland Rose Festival Indianapolis car] races in 
June 1989. 

"The conditions which resulted in claimant's disabling mental disorder were not 
conditions generally inherent i n every working situation. Conditions which were not 
disciplinary, corrective or job performance evaluation actions and which were not 
associated w i t h the cessation of employment, materially contributed to claimant's mental 
disorder." 

It then held that the legislature has delegated to it the responsibility for evaluating the evidence 
concerning the working conditions experienced by a particular worker i n the light of its expertise, 
wi thout the need for evidence regarding working conditions generally. Accordingly, i t concluded: 

"The record supplies detailed evidence about the conditions of claimant's work. 
We are persuaded that those conditions are not common to all jobs. A l l occupations do 
not usually involve working wi th demanding mentally retarded persons. A l l jobs do not 
usually require the worker to take responsibility for the total sales of an organization or 
require the worker to greatly increase productivity wi th in a short period of time. A l l 
jobs do not usually preclude the taking of time off during stressful periods." 

Employer argues that the Board erroneously supplied evidence by "going outside the record" to 
determine what work conditions are generally inherent in every working situation. It also argues that 
the Board erred when it concluded that the stressful conditions of claimant's work were not usually 
present i n all jobs or occupations without evidence in the record to support that conclusion. 

When the legislature enacted ORS 656.802(2)(b), i t set out a legal standard against which the 
facts of each case must be measured. Although evidence can show whether particular conduct i n fact 
fails the legal standard, the standard itself is not established by evidence. Ross v. Springfield School Dist. 
No. 19, 300 Or 507, 516, 716 P2d 724 (1986). Under the statute, the Board is authorized to develop the 
standard, that is, what "conditions [are] generally inherent i n every working situation," either by formal 
rulemaking or on a case-by-case basis. Trebesch v. Employment Division, 300 Or 264, 710 P2d 136 (1985). 

The Board has chosen to refine the legal standard announced in ORS 656.802(2)(b) on a case-by-
case basis. See Housing Authority of Portland v. Zimmerly, 108 Or App 596, 816 P2d 1179 (1991). When it 
concluded that all working situations do not involve the conditions that caused claimant's mental 
disorder, i t d id not supply evidence, but simply further developed the standard set out i n ORS 
656.802(2)(b). That is all that it had to d o . 3 Accordingly, we aff i rm. 

A f f i r m e d . 

J In the light of our conclusion that "conditions generally inherent In every working condition" are not a matter of 

evidence, we need not address the alternative argument relating to official notice. We also note that employer has not argued that 

the Board's interpretation of the statute .is inconsistent with the legislature's Intent, see Springfield Education Assn. v. School Dist., 290 

O r 217, 621 P2d 547 (1980), or that it inadequately explained why claimant's working conditions are not common to all 

employments. See Housing Authority of Portland v. Zimmerly, supra, 108 Or App at 598. 
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Cite as 113 Or App 152 (1992) May 13, 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Dannie W. Crawley, Claimant. 

SAIF C O R P O R A T I O N , Petitioner, 
v. 

D A N N I E W. C R A W L E Y , Respondent. 
(WCB 91-0127M; CA A69288) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted February 13, 1992. 
David L . Runner, Assistant Attorney General, Salem, argued the cause for petitioner. Wi th h im on 

the brief were Dave Frohnmayer, Attorney General, and Virginia L. Linder, Solicitor General, Salem. 
N o appearance by respondent. 
Before Warren, Presiding Judge, and Riggs and Edmonds, Judges. 
PER C U R I A M 
Judicial review dismissed. 

State Accident Insurance Fund (SAIF) seeks review of a Workers' Compensation Board order 
denying its request to reopen claimant's claim. We dismiss the petition for review. 

Af te r claimant's aggravation rights expired, SAIF voluntarily paid claimant temporary total 
disability benefits f r o m February, 1987, through May, 1990. It then asked the Board to reopen the claim 
to determine whether the compensation that it had voluntarily paid was payable under the Board's own 
motion jurisdiction. ORS 656.278.1 The purpose of that request was to obtain an order issued pursuant 
to ORS 656.278 that would entitle SAIF to seek reimbursement f rom the Reopened Claims Reserve. 
ORS 656.625; OAR 436-45-010. The Board issued an order denying SAIF's request to reopen and for 
authorization for reimbursement. 

ORS 656.278(3)2 provides that an employer may seek review of an o w n motion order that 
increases the claimant's award of compensation. International Paper Co. v. Wright, 80 Or A p p 444, 447, 
722 P2d 57 (1986). Because the Board's denial of SAIF's request neither increased nor decreased 
claimant's award, we cannot review SAIF's petition. 

Judicial review dismissed. 

1 S A I F characterizes the Board's order as an "Order on Reconsideration Denying Reimbursement." Because it is 

apparent that S A I F was seeking an order under O R S 656.278, we reject that characterization. 

2 O R S 656.278(3) provides: 

"The claimant has no right to appeal any order or award made by the board on its own motion, except when the order 

diminishes or terminates a former award. The employer may appeal from an order which increases the award." 



Van Natta's 1333 
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I N THE COURT OF APPEALS OF THE STATE OF OREGON 
In the Matter of the Compensation of James McCormac, Claimant. 

JAMES McCORMAC, Petitioner, 
v. 

C O T T A G E C R A F T S and SAIF CORPORATION, Respondents. 
(89-17548; CA A68588) 

Judicial Review f r o m Workers' Compensation Board. 
Submitted on record and briefs October 18, 1991. 
Charles G. Duncan, Eugene, f i led the brief for petitioner. 
Dave Frohnmayer, Attorney General, Virginia L. Linder, Solicitor General, and David L . Runner, 

Assistant Attorney General, Salem, fi led the brief for respondents. 
Before Buttler, Presiding Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
A f f i r m e d . 
Rossman, J., dissenting. 

Claimant seeks review of an order of the Workers' Compensation Board dismissing his appeal of 
the referee's order for lack of jurisdiction. The appeal was correctly dismissed, and we a f f i rm . 

Claimant f i led a claim for benefits for a heart attack. Employer denied the claim, and claimant 
requested a hearing. On the day set for the hearing, an hour before the scheduled time, claimant's 
attorney appeared before the referee and sought a postponement on the ground that claimant was in the 
hospital for treatment of his heart condition and would not be able to appear at the hearing. Employer's 
attorney objected to a postponement but offered to let claimant's attorney proceed wi thout claimant or 
to let claimant present his testimony i n wri t ing and waive cross-examination. Claimant's attorney 
declined the offers. 

The next day, the referee issued an order dismissing the claim w i t h prejudice, because of 
claimant's failure to appear. The order also provided: 

"Claimant may submit, wi th in thirty days of the date of entry of this order, an 
affidavit setting for th good cause for his failure to appear, including documentary 
medical evidence of his incapacity, and requesting that the dismissal be rescinded and 
the case rescheduled." 

It also stated: 

"If you are dissatisfied wi th this order you may, wi th in thir ty (30) days after the 
mail ing date * * * request a review by the Workers' Compensation Board." 

Twenty-one days later, claimant fi led a motion to set aside the order of dismissal, w i t h attached 
documents. The motion did not come to the referee's attention unt i l the 34th day after issuance of the 
order. O n the 43rd day after issuance of the order of dismissal, the referee issued a second order, 
holding that she did not have jurisdiction over the motion to set aside the order of dismissal, because 
that order had become f inal under ORS 656.289(3) 30 days after it was mailed to the parties. O n the 
47th day after the mail ing of the order of dismissal, claimant f i led an appeal to the Board, which 
dismissed the appeal for lack of jurisdiction. 

Claimant contends that the referee's order of dismissal was issued contingent on the passage of 
30 days or the f i l i ng of a motion to set aside the dismissal, whichever came first, or, i n the alternative, 
that the appeal time d id not begin to run unti l 30 days after the mailing of the order. ORS 656.289(3) 
provides that the referee's order 
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"is f ina l , unless, w i t h i n 30 days after the date on which a copy of the order is mailed to 
the parties, one of the parties requests a review by the board under ORS 656.295." 

There having been no appeal to the Board wi th in 30 days after the mail ing of the referee's order of 
dismissal, the order became f inal . Although the order of dismissal invited claimant to submit, w i t h i n 30 
days, documents establishing "good cause" for his failure to appear, it was not and could not have been 
made contingent on the passage of 30 days. Additionally, the f i l ing of claimant's mot ion did not and 
could not have effected a stay of the order. The time for appeal began to run when the order of 
dismissal was mailed, and the referee could not extend i t . Farmers Ins. Group v. SAIF, 301 Or 612, 724 
P2d 799 (1986). Accordingly, the Board did not err i n holding that the referee's order of dismissal had 
not been abated, wi thdrawn, stayed, modified or republished before the expiration of the 30 days wi th in 
which claimant could appeal. Therefore, the appeal was untimely, and the Board lacked jurisdiction to 
consider the merits of the motion to set aside the referee's order of dismissal. 

Af f i rmed . 

R O S S M A N , J . , dissenting. 

Because I cannot agree wi th the majority's conclusion thta the time for appeal began to run 
when the new order was mailed, I dissent. 

ORS 656.289(1) provides: 

"Upon the conclusion of any hearing, or prior thereto w i t h concurrence of the 
parties, the referee shall promptly and not later than 30 days after the hearing determine the 
matter and make an order i n accordance wi th the referee's determination." (Emphasis 
supplied) 

Although the referee mailed a fo rm of an order dismissing the claim on December 20, 1989—the day after 
the hearing-the issuance of the order was expressly contingent on either the passage of 30 days or the 
f i l i ng of a motion to set aside the dismissal, whichever came first. If claimant had failed to file the 
motion, the order of dismissal would have issued 30 days after the hearing, and claimant wou ld have 
had 30 days f r o m that date to appeal to the Board. Because claimant f i led the required motion on 
January 10, 1990—21 days after the hearing—I would hold that the order issued on that day. Claimant 
requested Board review on February 5, 1990, w i th in 30 days after the issuance of the order. 

The majori ty wou ld require claimant to file an affidavit explaining his reasons for not appearing 
at the hearing and, at the same time, file an appeal to the Board. That wou ld lead to an unnecessary 
bifurcation of jurisdiction between the referee and the Board. Given the referee's specific directive to 
claimant to fi le an affidavit , and given claimant's timely compliance w i t h that directive, i t was 
reasonable for h i m to expect that the referee would not issue a f inal order un t i l after the affidavit was 
considered. I wou ld hold that the Board had jurisdiction to consider the appeal and to determine the 
merits of claimant's motion. 

That is the only fair result i n this case. The foremost objective of the workers' compensation 
system is to help workers who have been injured on the job. This claimant should not be prevented 
f r o m seeking that relief simply because he did what the system told h im to do. He t imely responded to 
the referee's specific procedural directive by f i l ing a motion to set aside the order of dismissal. To me, it 
wou ld be unfair now to penalize claimant for the referee's failure timely to consider his motion. 
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Cite as 113 Or App 186 (1992) Mav 20. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Salvador Cervantes-Ochoa, Claimant. 

N O R T H W E S T G R E E N T R E E , I N C . , Petitioner 
v. 

SALVADOR C E R V A N T E S - O C H O A and SAIF CORPORATION, Respondents. 
(89-13027; CA A67870) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted July 22, 1991. 

Paul A . Dakopolos, Salem, argued the cause for petitioner. Wi th h i m on the brief were Chess 
Trethewy and Garrett, Seideman, Hemann, Robertson, Paulus, Jennings & Comstock, P.C., Salem. 

Roger H . Van Hoy, Vancouver, Washington, argued the cause for respondent Salvador Cervantes-
Ochoa. Wi th h i m on the brief were James L. Sellers and Sellers & Jacobs, Vancouver, Washington. 

Dave Frohnmayer, Attorney General, Virginia L. Linder, Solicitor General, Attorney General, Salem, 
waived appearance for respondent SAIF Corporation. 

Before Richardson, Presiding Judge, and Deits and Edmonds, Judges. 

DEITS, J. 
A f f i r m e d . 

Employer seeks review of a Workers' Compensation Board order holding that i t is a subject 
Oregon employer and that claimant was a subject Oregon employee at the time that he sustained a 
compensable in jury . We af f i rm. 

Employer is a reforestation company, licensed and bonded in both Oregon and Washington. It 
contracts to do work i n both states. A l l of its employees live in the mid-Willamette Valley and report to 
work at employer's headquarters in Monmouth, Oregon. From Monmouth, they are transported in 
employer's vehicles to remote job sites for a few days at a time and then back to Monmouth . The 
vehicles are licensed in Oregon. At its headquarters, employer issues paychecks drawn on a local bank 
and withholds Oregon income tax. A l l of employer's insurance, except workers' compensation 
coverage, is purchased i n Oregon. Employer has a small year-round staff and hires seasonal workers i n 
January or February of each year to work approximately six months. The seasonal workers are given a 
document that explains that the work is temporary. Usually, employer's first and last work sites each 
year are i n Washington. Approximately 80 percent of the seasonal work is done in Washington, and the 
rest is done i n Oregon. 

Claimant was hired in February, 1987, and worked most of February and March i n Washington. 
I n A p r i l , he began working near Detroit, Oregon. He was injured after working several days at that 
site. He received workers' compensation benefits under employer's Washington coverage. When he 
f i led for benefits i n Oregon, employer denied the claim on the ground that it was not a subject employer 
and claimant was not a subject worker under Oregon's Workers' Compensation Law. Claimant 
requested a hearing on the denial; the referee held that he was entitled to benefits under Oregon law, 
and the Board aff i rmed. 

W i t h certain exceptions, "subject workers" include all workers who work i n Oregon. ORS 
656.005(26); ORS 656.027. Persons who work temporarily outside Oregon generally continue to 
be covered for workers compensation in Oregon if it is the place of their permanent employment. Power 
Master, Inc. v. National Council on Comp. Ins., 109 Or App 296, 299, 820 P2d 459 (1991) (Power Master II). 
ORS 656.126(1) and (2) govern entitlements and exemptions for workers temporarily work ing i n or 
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outside of Oregon.^ The question is whether claimant was a Washington worker temporarily working 
i n Oregon or an Oregon worker who had worked temporarily in Washington. 

Employer argues that the Board applied the wrong legal standard and that, i f i t had applied the 
proper test, i t wou ld have found that claimant was a Washington worker temporarily working in 
Oregon and, therefore, was not entitled to Oregon workers' compensation. Employer contends that it 
performs most of its work in Washington and that, because the first and last job sites for its seasonal 
employees are usually i n Washington, their work in Oregon is temporary. 

Employer argues that the Board applied what employer calls "the primary locus of employment 
relation test." It reaches that conclusion because, in its view, the Board based its determination that 
claimant was an Oregon worker solely on its findings that the employees, who all live i n the Monmouth 
area, marshal at the headquarters there and are not hired wi th an understanding that they w i l l work in 
any particular location. 

We conclude that the Board did apply the correct standard, which is the permanent employment 
relation test. Kolar v. B & C Contractors, 36 Or App 65, 71, 583 P2d 562 (1978). The Board applied that 
test, under which the key inquiry is "the extent to which the claimant's work outside the state is 
temporary." Hobson v. Ore Dressing, Inc., 87 Or App 397, 400, 742 P2d 675, rev den 304 Or 437 (1987). I n 
making that decision, no one factor controls; rather, all of the circumstances are relevant, including the 
intent of the employer, the understanding of the employee, the location of the employer and its 
facilities, the circumstances surrounding the claimant's work assignment, the state laws and regulations 
that the employer otherwise is subject to and the residence of the employees. Power Master, Inc. v. 
Blanchard, 103 Or A p p 467, 471, 798 P2d 691 (1990) (Power Master I); Phelan v. H.S.C. Logging, Inc., 84 Or 
App 632, 635, 735 P2d 22, rev den 303 Or 590 (1987). When employees are transient and work in various 
locations i n more than one state, it is necessary to look at more than simply the sequence of 
assignments. Power Master II, supra, 109 Or App at 301. 

The two Power Master cases provide examples of the application of the permanent employment 
relation test. They involved employees of one branch office who worked in several states. The cases 
arose after the employer relocated its only Oregon office to Washington. In Power Master I, supra, 103 Or 
A p p at 469, we examined whether the claimant was an Oregon subject worker. He was an Oregon 
resident who had been hired at the Portland office, was told that he might occasionally work outside 
Oregon and did most of his work in Oregon. The employer's accounting, administration and payroll 
functions were done i n Oregon, and it withheld Oregon taxes f rom the claimant's pay. Approximately 
two months after the relocation, the claimant was injured. A t the time of his in jury , the only change in 
his employment resulting f r o m the relocation had been that he stopped by the Washington office instead 
of the Oregon office each day for his job assignment and supplies. We concluded that his principal 
place of business continued to be Oregon and that the detour to the Washington office was incidental. 

I n Power Master II, supra, 109 Or App at 301, we affirmed a workers' compensation premium 
audit i n which the Department of Insurance and Finance (DIF) found that the employer was not an 
Oregon subject employer during the six-month period after the relocation of its branch office. Because 
the branch employees were transient and worked in various locations throughout Oregon, Washington 
and Idaho, DIF decided that it was inappropriate "to simply look at the sequence of assignments." 
Instead, i t appropriately "focused on other factors, such as the location of various supervisory and 
administrative activities as wel l as the intent of the parties." For the six-month period, the employer 
performed most of those activities i n Washington. The Board concluded, and we aff i rmed, that the 
branch employees were Washington workers, and the employer was relieved of its p remium obligation. 

1 O R S 656.126 provides, in part: 

"(1) If a worker employed in this state and subject to this chapter temporarily leaves the state incidental to that 

employment and receives an accidental injury arising out of and in the course of employment, the worker * * * is entitled to the 

benefits of this chapter as though the worker were injured within this state. 

"(2) Any worker from another state and the employer of the worker in that other state are exempted from the provisions 

of this chapter while the employer has a temporary workplace within this state and the worker is within this state doing work for 

the employer [provided that certain requirements are met]." 
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The Board's findings show that it considered all of the circumstances pertinent to the permanent 
employment relation test. The Board found that claimant was hired i n Oregon by a company that is 
located and operated i n Oregon. The company's administrative functions, including banking, payroll, 
insurance, and vehicle licensing, are predominantly performed in Oregon. The Board also found that, 
although employer does a substantial amount of work in Washington, claimant was not hired w i t h an 
understanding that he would work in any particular location. As the Board stated: "Its employees are 
all f r o m [the Monmouth area], and employees marshall i n that area for transport to particular work 
sites." The workers always returned to Oregon for their next work assignment. The Board concluded 
that all of the factors relevant to the permanent relation test w i th the exception of the percentage of 
work to be performed i n Washington support the conclusion that claimant was an Oregon employee. 
The Board did not err in deciding that claimant was a subject Oregon employee entitled to Oregon 
workers' compensation. 

A f f i r m e d . 

Cite as 113 Or App 234 (1992) May 27. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Emma G. Mosley, Claimant. 

E M M A G. M O S L E Y , Petitioner, 
v. 

S A C R E D H E A R T H O S P I T A L ; SAIF CORPORATION; OREGON MEDICAL LABS; CONNECTICUT 
INDEMNITY CO.; SACRED HEART HOSPITAL and LIBERTY 
NORTHWEST INSURANCE CORPORATION, Respondents. 

(WCB 90-12032, 89-25360, 90-08108; CA A69125) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted December 18, 1991. 
Karen M . Werner, Eugene, argued the cause for petitioner. With her on the brief was Al lan H . 

Coons, Eugene. 
Steven R. Cotton, Special Assistant Attorney General, Salem, 

argued the cause for respondents Sacred Heart Hospital and SAIF Corporation. Wi th h i m on the brief 
were Dave Frohnmayer, Attorney General, and Virginia L. Linder, Solicitor General, Salem. 

L i n Zimmerman, Portland, argued the cause for respondents Oregon Medical Labs and Connecticut 
Indemnity Co. Wi th h i m on the brief was Beers, Zimmerman, Rice, Isaacs & Nielsen, Portland. 

N o appearance by respondent Liberty Northwest Insurance Corporation. 
Before Warren, Presiding Judge, and Riggs and Edmonds, Judges. 
WARREN, P.J. 
A f f i r m e d . 

Claimant seeks review of the Board's dismissal of her request for review of the referee's order i n 
a consolidated proceeding about three contested denials. The Board held that claimant had not 
complied w i t h ORS 656.295(2), because she failed to send copies of the request for Board review to all 
parties to the proceeding before the referee. We aff i rm. 

Claimant was employed by Sacred Heart Hospital (Sacred Heart), which was then insured by 
SAIF. O n November 11, 1980, she stepped on a syringe and twisted her right leg. She f i led a f o r m 801 
that indicated that the in ju ry was a "turned ankle and knee." The claim was accepted on November 25, 
1980. I n January, 1981, she experienced hip pain; radiographic studies revealed that claimant had 
moderate osteoarthritis and degenerative sclerosis. The ankle and knee claim was closed by a 
determination order on January 4, 1982, which awarded 10 percent unscheduled permanent partial 
disability "related to claimant's lower back." Claimant continued to receive periodic diagnosis and 
treatment of her hip and right leg symptoms. She continued to work for Sacred Heart un t i l 1986, when 
she began work ing for Oregon Medical Laboratory (OML). Her hip continued to degenerate unt i l 1990, 
when she had hip replacement surgery. 
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Claimant f i led a claim against Sacred Heart for her hip condition, asserting that her 1980 claim 
should be reopened because of an aggravation. SAIF denied the claim and moved to jo in Liberty 
Northwest Insurance Corporation (Liberty), Sacred Heart's subsequent insurer i n 1990, based on Runft v. 
SAIF, 303 Or 493, 739 P2d 12 (1987). Liberty issued a denial. Claimant also f i led a claim against O M L , 
and O M L issued a denial. Claimant requested a hearing on all 3 denials, and the cases were 
consolidated for hearing. The referee found that claimant's pre-existing degenerative arthritis was the 
major cause of her need for treatment of her right hip and that her work activities had minor, if any, 
impact on her need for hip replacement surgery. Moreover, the referee found that Sacred Heart had not 
previously accepted claimant's right hip condition and rejected claimant's contention that her hip 
condition was an occupational disease related to her work activities at Sacred Heart and O M L . 

Claimant sought Board review but served notice only on Sacred Heart. N o t imely notice was 
sent to O M L or its insurer. Relying on Zurich Ins._ Co. v. Diversified Risk Management, 300 Or 47, 706 P2d 
178 (1985), the Board dismissed claimant's request for review, because not all of the parties to the 
proceeding before the referee had received timely notice. Claimant contends that she only needed to 
serve Sacred Heart, because she was appealing only her claim for payment of additional medical services 
by Sacred Heart. She was not contesting the issue of responsibility, so O M L was not a party, because 
claimant d id not assert on review that her work exposure after 1986 played a contributing role in her 
need for treatment. 

ORS 656.295(2) provides: 

"The requests for review shall be mailed to the board and copies of the request 
shall be mailed to all parties to the proceeding before the referee." (Emphasis supplied.) 

ORS 656.005(20) provides: 

"'Party' means a claimant for compensation, the employer of the in jured worker 
at the time of in ju ry and the insurer, if any, of such employer." 

A party requesting Board review cannot l imit the scope of that review by seeking review of only selected 
cases out of a group consolidated in the same proceeding before the referee, because an appeal is for 
Board review of a referee's order, not just particular claims. O M L was a party to the referee's order, so 
it was a party on review. The plain language of the statute requires that O M L be served. 

Under ORS 656.295(5) and (6), the Board has de novo review authority to decide all matters 
arising f r o m the record. Because claimant did not give notice to all parties, the Board d id not err in 
dismissing her request for review. 

A f f i r m e d . 
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Cite as 113 Or App 242 (1992) Mav 27. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Paul Holmstrom, Claimant. 

SAIF C O R P O R A T I O N , Petitioner, 
v. 

PAUL H O L M S T R O M , Respondent. 
(WCB 87-0155M; CA A68422) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted March 18, 1992. 
David L. Runner, Assistant Attorney General, Salem, argued the cause for petitioner. Wi th h im on 

the brief were Dave Frohnmayer, Attorney General, and Virginia L. Linder, Solicitor General, Salem. 
N o appearance by respondent. 
Before Warren, Presiding Judge, and Riggs and Edmonds, Judges. 
WARREN, P.J. 
Reversed and remanded w i t h instructions that Board vacate portions of its Reopened Claims Reserve. 

SAIF seeks review of a Workers' Compensation Board order denying authorization for 
reimbursement f r o m the Reopened Claims Reserve (Reserve). ORS 656.625.1 We reverse. 

I n March, 1987, after claimant's aggravation rights had expired, the Board entered an order 
pursuant to ORS 656.278, requiring SAIF to reopen his claim and to begin paying time loss benefits. 
SAIF complied w i t h that order unt i l August 13, 1990, when it closed the claim. Because claimant was 
not medically stationary at that time, he asked the Board to order SAIF to reopen the claim. The Board 
granted claimant's request, ordering SAIF to resume paying time loss benefits as of August 14, 1990. 
The order also provided: 

"Reimbursement f r o m the Reopened Claims Reserve is not authorized as the claim was 
reopened prior to January 1, 1988." 

SAIF asked the Board to reconsider that portion of its order. O n reconsideration, the Board denied SAIF 
reimbursement f r o m the Reserve for payments that it had made before August 14, 1990, but authorized 
reimbursement for the payments made after that date. 

SAIF contends that the Board lacks the authority to grant or deny reimbursement f r o m the 
Reserve. I n its order, the Board asserts that ORS 656.625(2) gives it that authority. It is mistaken. 

The Board's authority is l imited by statute. It has authority to determine matters concerning a 
claim. ORS 656.704; EBI Companies v. Kemper Group Insurance, 92 Or App 319, 758 P2d 406, rev den 307 
Or 145 (1988). A matter concerns a claim if it involves "the worker's right to receive compensation or 
the amount thereof." 92 Or App at 322. If a worker has been compensated and is not a participant i n 
the dispute, the worker's right to receive compensation or the amount thereof is no longer at issue, and 
so the Board lacks jurisdiction. 92 Or App at 322. 

1 O R S 656.625 provides: 

"(1) The director shall establish a Reopened Claims Reserve * * * for the purpose of reimbursing the 

additional amounts of compensation payable to injured workers that results from any award made by the board 

pursuant to O R S 656.278 after January 1, 1988. 

"(2) Notwithstanding any other provision of law, any reimbursement from the Reopened Claims 

Reserve shall be in such amounts as the board prescribes and only to the extent that funds are available in the 

reserve. 

"(3) The director, by rule, shall prescribe the form and manner of requesting reimbursement under 

this section, the amount payable and such other matters as may be necessary for the administration of this 

section." 
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ORS 656.625(1) provides that a prerequisite to any recovery f r o m the Reserve is compliance w i t h 
a Board order issued pursuant to its o w n motion authority under ORS 656.278 directing an employer to 
compensate a claimant. ORS 436-45-010.^ When an employer has complied w i t h an o w n motion order, 
the worker has been compensated and is not thereafter a participant i n the dispute. Consequently, after 
an employer has satisfied the prerequisites for reimbursement f r o m the Reserve, there is no matter 
concerning a claim over which the Board can exercise 
authority. 

There is nothing in ORS 656.625(2) that indicates a legislative intent to expand the Board's 
jurisdiction. Reading ORS 656.625(1) and (2) together, the phrase "amounts prescribed by the board" 
referred to i n subsection (2) logically relates to the amounts that the Board awards pursuant to its 
authority under ORS 656.278. So read, ORS 656.625(2) does not grant authority to the Board; it limits 
the authority of the director. The director can only reimburse insurers for amounts awarded by the 
Board pursuant to ORS 656.278 after January 1, 1988. 

The Board denied reimbursement for some amounts that SAIF paid and authorized 
reimbursement for other amounts. Because the Board lacked jurisdiction to grant or deny 
reimbursement, we reverse and remand for the Board to vacate those portions of its order relating to 
reimbursement f r o m the Reserve. 

Reversed and remanded w i t h instructions that the Board vacate the portions of its order relating 
to reimbursement f r o m the Reopened Claims Reserve. 

z O A R 436-45-010 provides, in relevant part: 

"(1) In order to qualify for reimbursement from the Reopened Claims Reserve there must be: 

"(a) A n order or award issued by the Board upon its own motion pursuant to O R S 656.278 and as 

provided by O A R Chapter 438, Division 12; and 

"(b) Verifiable compensation paid in accordance with the order or award." 

Cite as 113 Or App 249 (1992) May 27, 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Rex J. Coon, Claimant. 

D E P O E B A Y F I S H C O M P A N Y and LIBERTY NORTHWEST INSURANCE CORPORATION, Petitioners, 
v. 

REX J. C O O N , Respondent. 
(WCB 88-22459; CA A66759) 

Judicial Review f r o m Workers' Compensation Board. 
O n Respondent's petition for review of Order of Court of Appeals on attorney fees f i led February 3, 

1992. 
Heather Reynolds, Astoria, for respondent. 
Before Rossman, Presiding Judge, and Riggs and Edmonds, Judges. 
RIGGS, J. 
Reconsideration allowed; claimant awarded $7,910 as attorney fees on judicial review; order otherwise 

adhered to. 

Claimant has petitioned for review of this court's order allowing attorney fees. A petit ion for 
review constitutes a petition for reconsideration by this court. ORAP 9.15. We allow reconsideration 
and mod i fy the order. 

Employer's insurer, Liberty Northwest Insurance Corporation (Liberty), denied claimant's in ju ry 
claim. The denial was set aside by the referee, and claimant prevailed on appeal of that denial to the 
Board. This court aff i rmed the Board's order without opinion. 108 Or A p p 366, 815 P2d 722 (1991). 
Claimant was awarded insurer paid attorney fees by the referee and the Board, although i n an amount 
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considerably less than requested. This court allowed a portion of the attorney fees requested by 
claimant on judicial review but declined to change the fees awarded for services before the referee and 
the Board. 

Claimant contends that this court should have increased the fees for services before the Board 
and the referee under ORS 656.388(1). He also asserts that this court was required under ORAP 13.10 
to allow the fee petition f i led i n this court i n its entirety, because Liberty failed to make a timely 
objection. 

We stil l decline to change the fees awarded by the referee and the Board. Claimant d id not seek 
judicial review of those awards, and this court lacks authority under ORS 656.388(1) or any other statute 
to change the amounts awarded. 

The fees allowed for services i n this court present a distinctly different issue. Claimant's 
attorney submitted a petition for attorney fees of $7,910 on August 30, 1991. Liberty f i led objections on 
September 19, 1991. Under ORAP 13.10(4), "[objections to a petition shall be served and f i led w i t h i n 
14 days after the date when the petition is f i led. A reply, if any, shall be served and f i led w i t h i n 14 
days after the date of service of the objections." ORAP 13.10(6) provides: 

"In the absence of t imely fi led objections to a petition under this rule, the Supreme 
Court and the Court of Appeals, respectively, will allow attorney fees i n the amount 
sought i n the petition, except i n cases in which: 

"(a) the entity f rom whom fees are sought was not a party to the proceedings; 
or 

"(b) when the Supreme Court or the Court of Appeals is wi thout authority to 
award fees." (Emphasis supplied.) 

Al though Liberty's objections were not timely fi led, this court allowed only a port ion of the fees 
requested for services rendered on judicial review. Reconsideration is allowed, and the order allowing 
attorney fees is amended to allow claimant's attorney fees of $7,910 for services rendered in this court. 
Reconsideration is denied w i t h respect to the remainder of the petition. ORAP 13.10(6)(b). 

Reconsideration allowed; claimant is awarded $7,910 as attorney fees on judicial review; order 
otherwise adhered to. 



1342 Van Natta's 

Cite as 113 Or App 267 (1992) Tune 3. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Marvin C. Wright, Claimant. 

SAIF C O R P O R A T I O N , Petitioner, 
v. 

M A R V I N C. W R I G H T , by and through GEORGIA WRIGHT, Personal Representative of the Estate of 
Marvin C. Wright, Deceased. Respondent. 

(WCB TP-88016; CA A51030) 

O n remand f r o m the Oregon Supreme Court, SAIF v. Wright, 312 Or 132, 817 P2d 1317 (1991). 
Judicial Review f r o m Workers' Compensation Board. 
Submitted on remand October 30, 1991. 
John A . Reuling, Jr., Assistant Attorney General, Salem, argued the cause for petitioner. Wi th h i m on 

the brief were Dave Frohnmayer, Attorney General, and Virginia L. Linder, Solicitor General, Salem. 
David C. Force, Salem, argued the cause for respondent. O n the brief were Randy M . Elmer and Vick 

& Gutzler, Salem. 
Before Richardson, Presiding Judge, and Joseph, Chief Judge, and Deits, Judge. 
RICHARDSON, P.J. 
A f f i r m e d . 

This case is before us on remand f rom the Oregon Supreme Court. 312 Or 132, 817 P2d 1317 
(1991).! We take the facts f r o m the Supreme Court's opinion: 

"Claimant suffered injuries in a two-car accident in 1984. He f i led claims w i t h 
four employers, contending that he was injured in the course and scope of employment 
and that at least one of the four was his employer. SAIF received and processed three of 
the claims, because they involved noncomplying employers. ORS 656.054(1). I n June 
1985, SAIF denied all three claims, on the ground that claimant was not a subject worker 
of any of the employers. The fourth purported employer denied the claim on the same 
ground. 

"Also in 1985, claimant f i led an action against the other driver w h o had been 
involved i n the accident. His case against the other driver was settled on January 20, 
1986, for $81,960.75. Claimant did not inform SAIF of the settlement, and SAIF was not 
otherwise aware of the litigation or of the settlement. Thus, SAIF did not consent to the 
settlement. See ORS 656.587 (settlement between worker and third party must have 
wr i t ten approval of paying agency); ORS 656.593(3) (claimant may settle th i rd party case 
w i t h approval of paying agency). The settlement was distributed as follows: $29,869.72 
to claimant; $27,243.18 to claimant's lawyers; $24,616.65 for medical expenses; and 
$231.20 for costs. 

"Meanwhile, claimant had appealed the denials of his four claims. Af te r a 
hearing on January 30, 1986, the referee upheld the denials, on the ground that no 
employer-employee relationship existed wi th any of the four purported employers. 
Claimant appealed to the Board, which found that claimant was a subject worker of one 
of the three noncomplying employers whose claim had been referred to SAIF for 
processing. The Board set aside SAIF's denial as to that employer and remanded the 
claim to SAIF for processing. Thereafter, SAIF paid claims costs of $43,418.82, 
comprised of temporary total disability compensation ($39,693.35), a permanent disability 
award ($2,359.45), and medical expenses ($1,366.02). 

1 After the Supreme Court's remand, claimant died and the personal representative of his estate was substituted as 

respondent. 
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"SAIF first learned of claimant's settle the other driver i n A p r i l 1988, when 
claimant sought reimbursement for the $24,616.65 in medical bills that had been paid 
directly to the providers f rom the settlement. On June 23, 1988, SAIF f i led a 'Petition 
for Distribution' asking the Board for an order that would require claimant to distribute 
to SAIF $36,324.23 as its 'statutory share' of the third-party settlement, pursuant to ORS 
656.593(3). The Board denied the petition on the ground that SAIF was not a 'paying 
agency' entitled to share i n the settlement under ORS 656.593(3), because SAIF had 
denied the underlying claim. SAIF sought judicial review of the Board's order." 312 Or 
at 134-35. (Footnotes omitted.) 

I n our former opinion, we declined to reach the merits of the Board's decision that SAIF was not 
a "paying agency," because we concluded that, although the Board had jurisdiction over SAIF's petition, 
it had no authority to grant the relief sought by SAIF^ and, hence, petitioner's mot ion to the Board 
should have been dismissed. Petitioner sought review of our decision. 

The Supreme Court concluded that the Board had authority, under ORS 656.593(3), to determine 
whether SAIF was a "paying agency" under ORS 656.576. O n remand, we are instructed to consider 
the merits of the Board's decision. 

Under ORS 656.593(3), a claimant may settle a third-party action w i t h approval of the paying 
agency, and the payingagency is entitled to share i n the distribution of the settlement. ORS 656.576 
provides: 

"As used in ORS 656.578 to 656.595, 'paying agency' means the self-insured 
employer or insurer paying benefits to the worker or beneficiaries." (Emphasis supplied.) 

The Board, citing the present tense expression "paying benefits" i n the statute, determined that SAIF is 
not a "paying agency" under ORS 656.576 because, at the time of the settlement, claimant's claim was i n 
a denied status and no benefits were being paid. The Board interpreted the statute to require actual, 
present payment of benefits before an agency can qualify as a "paying agency" under ORS 656.576. 
That interpretation comports w i t h the literal reading of the statute, but SAIF challenges it on the basis 
that i t produces results contrary to the purpose of the third-party recovery statutes. 

I n Schlecht v. SAIF, 60 Or App 449, 456, 653 P2d 1284 (1982), we held that the purpose of the 
third-party recovery statutes is to allocate whatever a claimant recovers f r o m a th i rd party between the 
claimant and the paying agency. SAIF argues that that policy would be frustrated if a claimant is 
entitled to keep all of a third-party recovery in any case in which the recovery is received before the 
worker's entitlement to benefits is decided. 

We disagree. The statutes allocate proceeds f rom a third-party settlement between the claimant 
and the enti ty responsible for the payment of workers' compensation benefits. I n a case such as this, 
where at the time the settlement is reached the issue of compensability is still i n dispute, there is no 
entity paying benefits and there is no certainty that there w i l l be an entity paying benefits i n the future. 
Under these circumstances, the question is not whether the "paying agency" is entitled to share i n the 
settlement proceeds but whether the possibility that an entity may end up paying benefits i n the future 
entitles it to some sort of present interest in a claimant's third-party settlement. The Board considered 
the question and answered it i n the negative. It explained: 

"In [Raymond Steiner, 40 Van Natta 381 (1988)], we required the claimant's 
counsel to hold the remaining balance of a third party recovery in trust, pending a f ina l 
determination concerning the compensability of the claim. However, there, i n contrast 

1 Contrary to what the Supreme Court concluded, we did not hold that the Board lacked authority to determine whether 

S A I F was a paying agent. We said, apparently incorrectly, that the Board had no authority to grant the specific relief that SAIF 

requested. We said that the "issues raised by SAIF's motion were, inter alia, whether the settlement of the case in the circuit court 

was void under O R S 656.587; whether S A I F could reach proceeds of the settlement after they had been distributed to medical 

providers, claimant's attorney and claimant; and whether either S A I F or claimant was estopped to assert the position that they 

did-." 102 O r App at 601. 
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to the present situation, at the time of the recovery and proposed distribution, the claim 
was considered compensable and the paying agency was providing benefits. We 
consider it a very different proposition to conclude that whenever a possibility remains 
that a claim i n denied status w i l l ultimately be found compensable, a claimant must hold 
a th i rd party recovery i n trust pending a final resolution of the compensability issue. To 
do so wou ld require a claimant, who is not receiving workers' compensation benefits, to 
not only support himself, but also provide for his medical services, wi thout the financial 
assistance available f r o m the third party recovery." 

We agree. A n insurer must be paying benefits at the time of the settlement or distribution in 
order to qual i fy as a "paying agency" under ORS 656.576. 

A f f i r m e d . 

Cite as 113 Or App 314 (1992^ lune 3, 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Dewey H . Gilkey, Sr., Claimant. 

DEWEY H . G I L K E Y , SR., Petitioner, 
v. 

S A I F C O R P O R A T I O N / C O O S C O U N T Y H I G H W A Y D E P A R T M E N T and LIBERTY NORTHWEST 
INSURANCE CORPORATION/COOS COUNTY H I G H W A Y DEPARTMENT, Respondents. 

(84-13492, 85-10096, 85-10535, 86-03407; CA A69991) 

Judicial Review f r o m Workers' Compensation Board. 
Argued and submitted Apr i l 20, 1992. 
Brent Wells, Eugene, argued the cause for petitioner. On the brief were Donald M . Hooton and 

Malagon, Moore & Johnson, Eugene. 
Jon Li t t lef ie ld , Coos Bay, argued the cause for respondents Liberty Northwest Insurance Corporation 

and Coos County Highway Department. Wi th h im on the brief was Foss, Whi t ty , Lit t lefield & 
McDaniel, Coos Bay. 

Thomas E. Ewing, Assistant Attorney General, Salem, argued the cause for respondents SAIF 
Corporation and Coos County Highway Department. With h im on the brief were Charles S. Crookham, 
Attorney General, and Virginia L. Linder, Assistant Attorney General, Salem. 

Before Buttler, Presiding Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
A f f i r m e d . 

Claimant seeks review of an order of the Workers' Compensation Board a f f i rming the referee's 
decision that his occupational disease claim relating to his left hip is not compensable. 

Claimant had a compensable hip in jury in 1975. The claim was closed i n August, 1976. I n 1978, 
claimant experienced severe hip pain, and his claim was reopened. Doctors determined that claimant's 
pain was caused by degenerative changes in the hip and discussed the possibility of surgery. SAIF 
denied responsibility for hip surgery i n November, 1979. In May, 1980, claimant and SAIF entered into 
a disputed claim settlement (DCS), which provided: 

"It is agreed that SAIF shall pay to the claimant the sum of $4,000. This 
payment is not an acknowledgment of responsibility or compensability for the 
degenerate [sic] hip condition which is the subject of this disputed claim settlement. I t is 
agreed that the denial shall remain in f u l l force and effect. The claimant understands 
that there w i l l be no future recourse for medical care and treatment, time loss benefits or 
permanent partial disability benefits arising out of the Workers' Compensation Act as a 
result of treatment or disability relating to the degenerative hip disorders involving the 
congenital dysplasia of both hips or degenerative osteoarthritis of the left hip." 
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Claimant returned to work. His hip pain increased over the next few years. In March, 1984, Dr. Bert 
diagnosed severe degenerative arthritis and requested authorization for left hip replacement surgery, 
which SAIF refused, relying on the DSC. 

I n June, 1985, claimant f i led an occupational disease claim w i t h SAIF and also w i t h Liberty 
Northwest Insurance Corporation, which was employer's insurer after July 1, 1984, claiming that the 
physical strain and stress of work had "aggravated, accelerated or precipitated" the development of hip 
problems requiring surgery. Both insurers denied the claim. 

The Board found that claimant's hip condition had worsened since the 1980 DCS and that the 
worsening was greater than might have been expected by virtue of the aging process alone. I t also 
found that the DCS had the effect of establishing that claimant's degenerative hip condition as i t existed 
on the date of the DCS was entirely the result of noncompensable causes. It reasoned that, as a result 
of the DCS, claimant was barred by res judicata and issue preclusion principles f r o m establishing that the 
1975 in ju ry had contributed to his hip condition, and it found that he had not shown that work was the 
major contributing cause of the worsening. 

Claimant contends that the Board erred in failing to consider the effects of the 1975 in jury in 
determining whether the present claim is compensable. We agree w i t h SAIF and claimant that neither 
claim preclusion nor issue preclusion bars consideration of the 1975 in jury as a work-related factor 
contributing to claimant's present condition. However, by virtue of the DCS, the parties have agreed that 
there is no compensable relationship between the 1975 injury and claimant's degenerative hip condition. 
They are bound by that agreement, and the 1975 injury cannot be regarded as having contributed to 
claimant's present condition. Although the Board appears to have relied, i n part at least, on res judicata 
or issue preclusion principles, i t also made this conclusion: 

"Dr. Bert's opinion establishes that work activity was a more important factor 
than of f -work activity i n producing the worsening of claimant's condition after 1980. 
Nonetheless, because Dr. Bert attributed the major factor i n claimant's post-1980 
worsened condition to be the 1975 injury, which has been found by law to have no 
effect, we conclude that claimant has failed to prove that his work activities after 1980, i n 
comparison w i t h nonwork related conditions, were the major contributing cause of his 
current degenerative arthritis condition and resultant surgery. See David K. Boyer, 43 Van 
Natta 561 (1991). Accordingly, the denials of claimant's occupational disease claims are 
upheld." 

That conclusion is correct. 

A f f i r m e d . 
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Cite as 113 Or App 364 (1992) Tune 3. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 
I n the Matter of the Compensation of Linda M . Queener, Claimant. 

L I N D A M . Q U E E N E R , Petitioner, 
v. 

U N I T E D E M P L O Y E R S I N S U R A N C E and T.J.'s SUPERETTE, Respondents. 
(90-02240; CA A70779) 

Judicial Review f r o m Worker's Compensation Board. 
Argued and submitted January 17, 1992. 
Richard M . Walsh, Salem, argued the cause for petitioner. With h im on the brief was Olson, Rowell 

& Walsh, Salem. 
David J. Lefkowitz , Portland, argued the cause for respondents. Wi th h im on the brief was Schwabe, 

Williamson & Wyatt, Portland. 
Before Richardson, Presiding Judge, and Deits and Durham, Judges. 
D U R H A M , J. 
Af f i rmed . 

Claimant seeks review of a Workers' Compensation Board order that aff i rmed the denial of her 
aggravation and medical services claims. The Board held that her worsened back condition was not 
causally connected to her compensable injury. We aff i rm. 

Claimant injured her back in May, 1985, while working as a convenience store clerk. By March, 
1986, her condition had sufficiently resolved to permit her to return to modif ied work. A determination 
order closed her claim on June 5, 1987, and awarded her 15 percent unscheduled disability. A stipulated 
settlement i n September, 1987, which was the last arrangement of compensation, increased her disability 
award to 25 percent. I n the fal l of 1989, while employed in a video shop, claimant began working 
longer hours and experienced increased symptoms in her back when she bent and twisted. The pain 
was in the same location and had the same general quality as the pain that had resulted f r o m her 1985 
in jury . Before the 1985 in jury , she had spondylolisthesis. She stands five feet tal l , and her weight has 
fluctuated between 200 and 275 pounds since 1975. 

The Board, adopting the referee's order, found that claimant had become more disabled as a 
result of the 1989 back pain in that she was less able to work than she was after the 1987 settlement. It 
also found, however, that it was not medically probable that her 1989 condition was materially related to 
the 1985 in jury . 

Claimant first asserts that the Board erred when it required her to bear the burden of proving 
the compensability of her 1989 claims. She contends that Bauman v. SAIF, 295 Or 788, 670 P2d 1027 
(1983), forbids an employer or insurer f r o m issuing a "back-up" denial of a claim that has previously 
been accepted as compensable. Bauman is inapplicable here, because the denial was addressed solely to 
claimant's 1989 condition and did not seek to relitigate either the 1987 permanent disability award or 
potential future claims arising f r o m the 1985 injury. The denial does not challenge the permanency of 
claimant's accepted back in jury but only the causal relationship between that in ju ry and her current 
condition. The Board correctly required claimant to prove, by a preponderance of the evidence, that her 
condition has worsened since the last arrangement of compensation in 1987 and that a causal 
relationship exists between that worsening and the compensable injury. ORS 656.273(1); Hoke v. Libby, 
McNeil & Libby, 73 Or App 44, 46, 697 P2d 993 (1985). 

Claimant next argues that the Board ignored Oregon precedent and failed to apply "the law of 
the case." I n Kuhn v. SAIF, 73 Or App 768, 772, 700 P2d 253 (1985), we held that, when the claimant 
had established that permanent disability arose out of an industrial accident, this court, on de novo 
review of her aggravation claim, should disregard a doctor's opinion that the in ju ry resulted f r o m 
congenital abnormalities. In that circumstance, the determination that the in ju ry was compensable was 
the law of the case. Unlike i n Kuhn, the doctors who examined claimant i n this case were aware that 
she had suffered a compensable in jury in 1985 but found that her present symptoms are no longer 
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causally related to it . The Board's acceptance of those findings does not disregard her permanent 
disability. 

Claimant also asserts that the Board erred by refusing to defer to the treating physicians' opinion 
wi thout persuasive reasons. When this court had de novo review in workers' compensation cases, we 
tended to give greater weight to the conclusions of a claimant's treating physician, unless there were 
persuasive reasons not to do so. See Taylor v. SAIF, 75 Or App 583, 585, 706 P2d 1023 (1985). I n 1987, 
the legislature eliminated de novo review and confined this court to reviewing the record for substantial 
evidence to support the Board's findings. ORS 183.482(8)(c); ORS 656.298(6); Garcia v. Boise Cascade 
Corp., 309 Or 292, 295, 787 P2d 884 (1990). 

Claimant argues that substantial evidence does not support the Board's order. Employer's 
doctors stated that the 1989 problems are not related to the 1985 in jury . The Board found persuasive 
reasons for rejecting the opinions of claimant's treating physicians. One treating physician examined 
her more removed i n time f r o m her 1989 symptoms than did some of the other doctors. The Board 
found that he had discounted the effects of her obesity, which went against the weight of the evidence. 
I t found that the other treating physician incorrectly thought that her 1985 in ju ry caused her 
spondylolisthesis and focused his testimony on his chiropractic treatments rather than the causation 
between the 1985 and 1989 injuries. 

I n Armstrong v. Asten-Hill Co., 90 Or App 200, 206, 752 P2d 312 (1988), we said: 
" [ I ]n a context which is likely frequently to occur in workers' compensation cases, if 
there are doctors on both sides of a medical issue, whichever way the Board finds the 
facts w i l l probably have substantial evidentiary support. We would not need to choose 
sides." 

This is such a case. 

Finally, claimant asserts that the Board erred in fai l ing to assess penalties and attorney fees. 
Because we a f f i rm the Board on the merits, we do not address the question. 

A f f i r m e d . 

Cite as 113 Or App 369 (1992) lune 3. 1992 

I N THE COURT OF APPEALS OF THE STATE OF OREGON 

MICHAEL L A C Y , Appellant, 
v. 

S T A T E A C C I D E N T I N S U R A N C E FUND, I N C . , an Oregon corporation, Respondent. 
(8912-07148; CA A65549) 

Appeal f r o m Circuit Court, Multnomah County. 
Ancer L . Haggerty, Judge. 
Argued and submitted December 16, 1991. 
Michael L . Williams, Portland, argued the cause for appellant. With h im on the brief was Williams, 

Troutwine & Bowersox, P.C., Portland. 
Jas. Adams, Assistant Attorney General, Salem, argued the cause for respondent. Wi th h i m on the 

brief were Dave Frohnmayer, Attorney General, and Virginia L. Linder, Solicitor General, Salem. 
Before Richardson, Presiding Judge, and Deits and Durham, Judges. 
D U R H A M , J. 
A f f i r m e d . 

Plaintiff was seriously injured at work in 1978 while cleaning a rock crushing machine. SAIF, 
employer's carrier, paid his medical costs. I n 1989, he commenced this action against SAIF for 
negligence, breach of fiduciary duty and breach of an insurance contract between i t and his employer. 
The gravamen of the claims was that SAIF failed to advise h i m to retain counsel to pursue, or itself to 
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pursue, a third-party product liability action against the machine manufacturer. The court granted 
SAIF's mot ion to dismiss.^ ORCP 21A. We review for errors of law and a f f i rm. 

I n Eschliman v. GAB Business Service, 80 Or App 459, 722 P2d 60, rev den 302 Or 158 (1986), the 
plaint iff was injured whi le at work and the defendant agency paid h im benefits. Af te r the Statute of 
Limitations had run , barring the plaintiff 's right to maintain an action against a th i rd party for his 
injuries, he sued the defendant, alleging breach of fiduciary duty and negligence for its failure to in form 
h i m of the existence of a third-party claim. We affirmed the dismissal of the complaint, holding that the 
rights and remedies provided by the Workers' Compensation Law are exclusive, ORS 656.018,^ and 
impose no duty on insurers to inform an injured worker of potential third-party claims. 80 Or A p p at 
460. 

Plaintiff seeks to avoid ORS 656.018 and Eschliman by characterizing his claim as one for in ju ry 
to property (i.e., the cause of action) rather than for personal in jury. We reject that argument. Plaintiff 
seeks recovery for personal in jury . Eschliman governs that claim. 

Plaintiff asserts that Eschliman is wrong and that we should overrule i t . He submits several 
policy arguments against its holding. We decline to overrule Eschliman. 

Plaintiff also asserts that Eschliman does not apply to the breach of contract claim. See 
Montgomery Elevator Co. v. Tuality Community Hosp., 101 Or App 299, 303, 790 P2d 1148, rev den 310 Or 
243 (1990). Even assuming that plaintiff may be a third-party beneficiary of the contract between SAIF 
and his employer, he fails to specify any express or implied provision of the contract to support the 
claim. See Aetna Casualty & Surety Co. v. OHSU, 310 Or 61, 65, 793 P2d 320 (1990). 

A f f i r m e d . 

The court did not specify on what basis it granted the motion. SAIF had asserted three grounds for dismissal: (1) the 

court lacked subject matter jurisdiction; (2) the claims were time-barred; and (3) the complaint failed to state ultimate facts 

constituting a claim. 

2 O R S 656.018 provides: 

"(l)(a) The liability of every employer who satisfies the duty required by O R S 656.017(1) is exclusive 

and in place of all other liability arising out of compensable injuries to the subject workers, the workers' 

beneficiaries and anyone otherwise entitled to recover damages from the employer on account of such injuries 

or claims resulting therefrom, specifically including claims for contribution or indemnity asserted by third 

persons from whom damages are sought on account of such injuries, except as specifically provided otherwise 

in this chapter." 
« # * * * * 

"(3) The exemption from liability given an employer under this section is also extended to the 

employer's insurer * * *." 
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AOE/COE (ARISING OUT OF & IN THE COURSE OF EMPLOYMENT) 
See a l s o : ACCIDENTAL INJURIES; COVERAGE; DENIAL OF CLAIMS; MEDICAL CAUSATION 
1990 Amendments, 529 
Abandonment of employment, 1295 
Bunkhouse r u l e , 1029 
Dual employment, 132 *BOLD PAGE = COURT CASE* 
Dual purpose t r i p , 1305 
E x t r a - c o n t r a c t u a l work, 142 
Horseplay, 786,1171 
I n t o x i c a t i o n , 1295 
Lunch break i n j u r y , 413 
Moving playhouse at employer's home, 1067 
Pa r k i n g l o t r u l e , 413 
P r o h i b i t e d conduct,79,1321 
R e c r e a t i o n a l a c t i v i t y , 529,1065 
Sexual a s s a u l t , 1258 
Unexplained f a l l , 1319 
Volunteer, 71 

ACCIDENTAL INJURY 
See a l s o : AOE/COE; CREDIBILITY; DENIAL OF CLAIMS; MEDICAL CAUSATION; 

OCCUPATIONAL DISEASE, CONDITION OR INJURY 
Burden of proof 

1990 Amendments, 29,148,240,677,1036,1178 
Pre-1990, 296 
P r e d i s p o s i t i o n v s . p r e - e x i s t i n g c o ndition, 1020,1036 

Claim compensable 
Absence of other causes, 1283 
C r e d i b l e c l aimant, 197,270,487,1107,1178 
D i a g n o s i s u n c e r t a i n , 1283 
Gap between i n j u r y , treatment, 1000 
Heart a t t a c k caused by s t r e s s f u l work events, 165,1113 
M a t e r i a l cause, need f o r treatment, 96,251,1178 
Medical opinion, no need f o r , 1137 
Medical s e r v i c e s requirement, 239,1000 
"Needle s t i c k " i n j u r y , 239 
" O b j e c t i v e f i n d i n g s " t e s t met, 152,197,217,239,270,487,1137 
P r e - e x i s t i n g c o n d i t i o n 

Combines w i t h i n j u r y , major cause t e s t met, 148,316,1129 
I n c i d e n t compensable, most treatment not, 390,1036 
I n c i d e n t compensable, treatment not, 275 
Not "combined" with i n j u r y , 96,1016,1020,1178 

Work a c t i v i t y major cause of condition, 35 
Claim not compensable 

C a u s a t i o n not proven, 152,306,429 
Claimant not c r e d i b l e , 144,168,205,213,403,928 
Delay i n r e p o r t i n g i n j u r y , 928 
Delay i n see k i n g treatment, 892 
I n s u f f i c i e n t medical evidence, 677,681,892 
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Noncredible claimant, 60,768 
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"Recurrent" c o n d i t i o n , 231 
Surgery or proposed surgery, 864,937,1118 
Symptomatic vs p a t h o l o g i c a l worsening, 898,1165 
Waxing and waning symptoms, a n t i c i p a t i o n of, 327,664,674,807,898,911,956, 

1165,1207,1209 
Worsening 

Deferred, 702,937 
Not due t o i n j u r y , 7,42,279,768,810,877,901,1042,1127,1151,1165,1211,1268, 

1346 
Not proven, 60,155,231,249,327,373,427,481,716,801,892,905,956 
Proven, due t o i n j u r y , 176,305,423,664,674,807,864,911,991,1207,1209,1235 

AGGRAVATION/NEW INJURY See SUCCESSIVE EMPLOYMENT EXPOSURES 

AGGRAVATION (PRE-EXISTING CONDITION) See ACCIDENTAL INJURIES; MEDICAL CAUSATION; 
OCCUPATIONAL DISEASE CLAIMS; PSYCHOLOGICAL CONDITION CLAIMS 

APPEAL & REVIEW See OWN MOTION RELIEF; REMAND; REQUEST FOR HEARING ( F I L I N G ) ; 
REQUEST FOR HEARING (PRACTICE & PROCEDURE); REQUEST FOR BOARD REVIEW 
( F I L I N G ) ; REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE); REQUEST FOR 
REVIEW—COURTS (INCLUDES FILING, PRACTICE & PROCEDURE) 
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ATTORNEY FEES 
See a l s o : JURISDICTION; THIRD PARTY CLAIMS 
F a c t o r s c o n s i d e r e d 

B r i e f , l a t e f i l e d , 1016 
G e n e r a l l y , 458,718,1009 

Fee a f f i r m e d , awarded, or i n c r e a s e d 
A s s e s s e d fee f o r hearing or r e s c i s s i o n of d e n i a l 

"De f a c t o " d e n i a l , 333 
D e n i a l r e s c i n d e d before hearing 

"Compensation" d i s c u s s e d , 778,1194 
E f f o r t s p r i o r t o r e s c i s s i o n only, 101,118,736,778 
G e n e r a l l y , 101,108,118,121,192,198,232,319,326,458,469,517,726,733 
" I n s t r u m e n t a l " d i s c u s s e d , 108,284,328,503,778,1271 
Other f a c t o r s considered, 517 
" R e j e c t e d " case d i s c u s s e d , 284,778 

E x t r a o r d i n a r y fee, 786,920 
Fee a f f i r m e d , 192,270,281,875 
Fee order c l a r i f i e d , 457 
Overbroad d e n i a l c l a r i f i e d , 393 
Overbroad d e n i a l r e v e r s e d , 380 
PPD r e d u c t i o n sought, 659 *BOLD PAGE = COURT CASE* 

Board Review 
C a r r i e r r e q u e s t , 192,523,989,1181,1206 
L e t t e r only (no b r i e f f i l e d ) , 918 

Court of Appeals, 1219,1340 
Unreasonable conduct 

Fee a f f i r m e d , 192,232,521,1060 
Fee awarded, 695,726,784,872,1039,1054 
Own Motion case, 1039,1189,1191 

Fee out of, and not i n a d d i t i o n to, compensation 
Determination Order, former att o r n e y ' s fee, 492 
Own Motion c a s e , 1147 
P e n a l t y i s s u e f o r l a t e payment of, 164 
PPD: reduced by Re c o n s i d e r a t i o n Order, i n c r e a s e d by Referee, 1274 
R e s p o n s b i l i t y i s s u e , 1091 
Reversed: d e n i a l r e s c i n d e d , a s s e s s e d fee i n l i e u of, 319,326 
TTD i s s u e , 936,1181 

No f e e , or fee reduced 
A s s e s s e d fee 

E a r l i e r c l o s u r e date not found, 982 
No d e n i a l , 981 
On TTD s e t a s i d e , 521,936 

Board Review 
Attorney fee i s s u e , 101,121,192,197,281,472,893,917,1060,1194 
Fee r e q u e s t premature, 966 
No b r i e f f i l e d , 392 
P e n a l t y i s s u e , 164,472,917,1060,1105 
TTD reduced, 917 

D e n i a l p a r t i a l l y a f firmed, 251 
D e n i a l r e s c i n d e d before hearing 

Attorney not " i n s t r u m e n t a l " i n r e s c i s s i o n , 89 
Fee reduced, 893,1009,1271 

Fee reduced, 843,936,937,1324 
" F i n a l l y p r e v a i l " d i s c u s s e d , 966 
" F i n a l l y p r e v a i l " , none on i s s u e s , 371 
"Obtaining compensation" d i s c u s s e d , 371 
O f f s e t i s s u e , 533 
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ATTORNEY FEES (continued) 
No f e e , or fee reduced (continued) 

Unreasonable conduct i s s u e 
G e n e r a l l y , 14,367,551,991 
No s e p a r a t e fee when new-law penalty awarded, 108,159,251,328,484,518,709, 

867,1105,1115,1271 
" R e s i s t a n c e " d i s c u s s e d , 14 

R e s p o n s i b i l i t y case 
Board Review 

Fee awarded, 4,102,875,1132,1134,1162 
No fee awarded, 839 

Hearing 
.307 Order 

A c t i v e , meaningful p a r t i c i p a t i o n , 4 
Fee reduced, 4,191 
S e r v i c e s rendered before hearing, 4 

Fee out of compensation, 1091 
No fee awarded, 331 
One c a r r i e r r e s p o n s i b l e , other pays fee, 792 
R e s p o n s i b l e c a r r i e r pays, 124,875 

S e r v i c e s rendered before compensability conceded, 333,1091 

BACK-UP DENIAL See DENIAL OF CLAIMS 

BENEFICIARIES & DEPENDENTS 

BOARD'S OWN MOTION See OWN MOTION RELIEF 

CLAIMS DISPOSITION AGREEMENTS See SETTLEMENTS & STIPULATIONS 

CLAIMS FILING 
F i l i n g 

What c o n s t i t u t e s , 962 
Withdrawal, attempt at hearing, 962 

" F i l i n g " : Employer's knowledge, 390 
L a t e f i l i n g i s s u e 

C l a i m a n t - s u p e r v i s o r , n o t i c e i s s u e , 152 
Employer p r e j u d i c e i s s u e , 200,322,390,534,797,1243 
Employer knowledge i s s u e , 390 

CLAIMS PROCESSING 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE; OWN MOTION RELI E F ; 

TEMPORARY TOTAL DISABILITY 
Apportionment between two c a r r i e r s , 132 
Acceptance 

Payment of b i l l s as, 778 
Scope of, 312,722,740,831,937,1042,1061,1222,1229,1253,1277,1278,1321 
Unappealed Determination Order as, 937 

C l a s s i f i c a t i o n : n o n d i s a b l i n g v s . d i s a b l i n g , 91,210,255,433,495 
Duty t o p r o c e s s 

Medical s e r v i c e s c l a i m 
F a i l u r e t o r a i s e defense, 1158 

Nondisabling c l a i m 
Duty t o change s t a t u s , 1189 

Medical s e r v i c e s d i s p u t e 
C a r r i e r o p t i o ns, 820 

Noncomplying employer c l a i m s 
Delay i n payment of compensation i s s u e , 1250 
Procedure f o r p r o c e s s i n g , 1250 
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CLAIMS PROCESSING (continued) 
P e n a l t y i s s u e 

Conduct reasonable, 991,1175 
Conduct unreasonable, 232,709,1158 
L a t e p r o c e s s i n g i s s u e , 232,726,991 
Notice ( i n f o r m a t i o n a l ) as r e s i s t a n c e to compensation, 14 

Surgery r e q u e s t , 991 

COLLATERAL ESTOPPEL 
See a l s o : RES JUDICATA 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION OR INJURY 

CONSTITUTIONAL ISSUES 
A p p l i c a t i o n of 1990 amendments: u n c o n s t i t u t i o n a l a l l e g a t i o n , 664 
Board's a u t h o r i t y t o consi d e r , 664 

COVERAGE QUESTIONS 
Loaned s e r v a n t d o c t r i n e , 1298 
Noncomplying employer i s s u e 

Independent c o n t r a c t o r without coverage as s u b j e c t worker, 1312 
Nonsubject employer i s s u e 

C a s u a l employment, 1067,1125 
Householder exemption, 555,1067 
Pre-1966: coverage o p t i o n a l , 1107 
Right to c o n t r o l t e s t , 555 

Nonsubject worker i s s u e *Bold Page = Court Case* 
Independent c o n t r a c t o r , 595 
"Nature of the work" t e s t , 595 
O u t - o f - s t a t e worker i s s u e , 286,365,1335 
" P r a c t i c a l e x p e r ience" as remuneration, 532 

Premium a u d i t i s s u e 
Appeal to DIF, t i m e l i n e s s i s s u e , 1328 
R e c l a s s i f i c a t i o n i s s u e , 583 

CREDIBILITY ISSUES 
R e f e r e e ' s o p i n i o n 

Claimant's f a i l u r e to appear at hearing, 207 
Claimant's i n c o n s i s t e n t statements r e ca u s a t i o n , 733 
Def e r r e d t o 

C r e d i b i l i t y v s . r e l i a b i l i t y as h i s t o r i a n , 1129 
Demeanor, a t t i t u d e , appearance, 168,487,797,1178 
Fraud, a l l e g a t i o n of, 1127 
G e n e r a l l y , 681,1243 
I n c o n s i s t e n c i e s , 144,168,548,1246 
Spouse not c r e d i b l e , 144 

None given; Board decides, 205,296 
Not d e f e r r e d t o 

Claimant poor h i s t o r i a n , 300 
Demeanor, 937 
I n c o n s i s t e n c i e s i n r e c o r d v s . demeanor, 104,270,657,733,919,1107 

CRIME VICTIM ACT 
Claim not compensable 

I n j u r y c o n t r i b u t e d to by v i c t i m ' s a c t , 1257 

DEATH BENEFITS 
Permanent d i s a b i l i t y i s s u e , 72 
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DENIAL OF CLAIMS 
Amendment a t h e a r i n g , 393 
Back-up d e n i a l 

1990 Amendments, 240,261,548,1129 
A f f i r m e d , 403,548 
C l a i m a c c e p t e d more t h a n two ye a r s p r i o r t o d e n i a l , 240,403 
P e r m i s s i b l e , 240,261,403,431 
Set a s i d e , 240,898,1129,1229,1277,1278 
Vs. p a r t i a l d e n i a l , 1061,1253,1346 

" B i f u r c a t i n g " , R eferee's e r r o n e o u s , 1250 
De f a c t o d e n i a l 

G e n e r a l l y , 333,396,722,778,843,893,956,968,1060,1137,1194,1213 
U n t i m e l y payment v s . , 518 
Vs. p r e m a t u r e Request f o r H e a r i n g , 981 

D i s a b l i n g s t a t u s , 433 
N e c e s s i t y o f 

Pre-1966 i n j u r y , 1206 
Noncomplying employer c l a i m s 

Time w i t h i n w h i c h t o deny, 1250 
N o t i c e o f , v a l i d i t y , 1241 
N u l l and v o i d , 690 
P e n a l t y i s s u e 

Burden o f p r o o f , 1178 
De l a y , accept/deny, 1250 
DIF i s s u e on s u b s t a n t i v e q u e s t i o n , 1213 
M e d i c a l expenses as b a s i s f o r , 824,1105 
Reasonableness q u e s t i o n 

Conduct r e a s o n a b l e , 29,67,79,207,485,487,669,781,834,898,937,1178,1213, 
1229,1246 

Conduct u n r e a s o n a b l e , 4,108,148,192,502,518, 520, 672,784,824,1105,1115 
Conduct u n r e a s o n a b l e ; no r e s i s t a n c e t o compensation, 933 
C o n t i n u i n g d e n i a l a f t e r b a s i s d e s t r o y e d , 192,1246,1271 
D e n i a l u p h e l d , 207 
Employer's conduct imputed t o c a r r i e r , 108 
I n f o r m a t i o n a v a i l a b l e a t t i m e o f d e n i a l , 79,148,487,669,672,781,784,824, 

834,898,937,1107,1115 
" L e g i t i m a t e d o u b t " d i s c u s s e d , 148,1115,1246 
New law a p p l i e d , 148 
Re f e r e e ' s o r d e r v a c a t e d (no j u r i s d i c t i o n ) , 1213 

P r e c l o s u r e 
C l a i m a n t i n ATP, 975 
P e r m i s s i b l e , a f f i r m e d , 524,740,831 
P e r m i s s i b l e , r e v e r s e d , 1115 
Vs. p a r t i a l , 1035 

Premature 
G e n e r a l l y , 962 

P r o s p e c t i v e 
Set a s i d e , 82 
Vs. a g g r a v a t i o n , 716 
Vs. c u r r e n t t r e a t m e n t , 740 

Scope o f 
I n i t i a l c l a i m , 1137 

DEPARTMENT OF INSURANCE & FINANCE 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 
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DETERMINATION ORDER/NOTICE OF CLOSURE 
See a l s o : OWN MOTION RELIEF 
E a r l i e r c l o s u r e d a t e f o u n d , 740 *Bold Page = Court Case* 
M e d i c a l l y s t a t i o n a r y i s s u e 

A l l compensable c o n d i t i o n s c o n s i d e r e d , 187,972 
Compensable c o n d i t i o n s t a t i o n a r y , 213,512 
Date o f c l o s u r e v s . subsequent changes, 1014 
Denied c o n d i t i o n o r d e r e d accepted, 730 
E v a l u a t i o n o f permanent im p a i r m e n t , 517 
F a i l u r e t o a t t e n d IME, 982 
F a i l u r e t o seek t r e a t m e n t , 982 
F u t u r e p r e d i c t i o n o f s t a t i o n a r y s t a t u s , 362,982,1263 
Improvement a n t i c i p a t e d , 72,1140 
I n c a r c e r a t i o n , 362 
Law o f t h e case: c l a i m n o t p r e m a t u r e l y c l o s e d , 1003 
Lay v s . m e d i c a l e v i d e n c e , 39 
M u l t i p l e exams and d o c t o r s , 90 
No f u r t h e r improvement expecte d , 90,120,187,740 
No t r e a t m e n t s o u g h t , 535 
Noncompensable c o n d i t i o n s under t r e a t m e n t , 90 
Ongoing t r e a t m e n t , 362 
Preponderance o f m e d i c a l o p i n i o n , 34,72 
T r e a t m e n t on "as needed" b a s i s , 39 
U n s u c c e s s f u l t r e a t m e n t , 90 

N u l l and v o i d , 1006 
Premature c l a i m c l o s u r e i s s u e 

Burden o f p r o o f , 90,187,362,740,937,1014,1140 
C l o s u r e a f f i r m e d , 34,39,90,120,187,213,535,937,972,1014,1261 
C l o s u r e s e t a s i d e , 362,730,982,1140 

DISCOVERY 
C a r r i e r ' s ex p a r t e c o n t a c t w i t h c l a i m a n t ' s d o c t o r s , 597 
I n v e s t i g a t o r ' s n o t e s , 1246 
P e n a l t y i s s u e 

C l a i m a n t ' s s t a t e m e n t w i t h h e l d u n t i l he t e s t i f i e d , 1226 
Conduct r e a s o n a b l e , 1226 
Conduct u n r e a s o n a b l e , 1060 
Delay o r r e f u s a l t o comply w i t h r e q u e s t , 163,472 
P a y r o l l r e c o r d s , 867 
P e n a l t y awarded, 472,1229,1246 

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYERS' L I A B I L I T Y ACT 

EMPLOYMENT RELATIONSHIP See COVERAGE QUESTIONS 

ESTOPPEL 
E q u i t a b l e , n o t p r o v e n , 479 

EVIDENCE 
A d m i n i s t r a t i v e n o t i c e 

Agency o r d e r s , 47,436,1003,1006 
A d m i s s i o n o f e v i d e n c e o r e x h i b i t s i s s u e 

E x h i b i t s i m p l i c i t l y a d m i t t e d , 1173 
E x p e r t o p i n i o n 

Based on ex p a r t e c o n t a c t , 597 
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EVIDENCE ( c o n t i n u e d ) 
A d m i s s i o n o f e v i d e n c e o r e x h i b i t s i s s u e — E x p e r t o p i n i o n ( c o n t i n u e d ) 

C r o s s - e x a m i n a t i o n , scope o f , 1118 
P h y s i c i a n - p a t i e n t p r i v i l e g e , 597 
T i m e l y d i s c l o s u r e i s s u e , 371 
U n l i c e n s e d p s y c h o l o g i s t , 692 

Harmless e r r o r , 152 
Impeachment, 173 *Bold Page = Court Case* 
I n v e s t i g a t o r ' s n o t e s , 1246 
L a t e s u b m i s s i o n , t i m e l y d i s c l o s u r e , 970 
" M e d i c a l " r e p o r t d e f i n e d o r d i s c u s s e d , 33 
O b j e c t i o n , f a i l u r e t o p r e s e r v e f o r r e v i e w , 975 
P o s t - h e a r i n g s u b m i s s i o n , 299,850,953,1107 
Re f e r e e ' s d i s c r e t i o n , 14,786,848,953,1107,1118,1246 
R e f e r e e ' s i n a d v e r t e n t o m i s s i o n , 284 
Testi m o n y by t e l e p h o n e , 1264 
T i m e l y d i s c l o s e d , l a t e s u b m i t t e d r e p o r t s , 848 
U n t i m e l y d i s c l o s u r e i s s u e 

P r e j u d i c e r e q u i r e m e n t , 14 
When t o o b j e c t , 14 

Vi d e o , 173 

W r i t t e n s t a t e m e n t s w i t h o u t t e s t i m o n y , 205 

EXCLUSIVE REMEDY 

FEDERAL EMPLOYEES L I A B I L I T Y ACT 

FIREFIGHTERS 

HEARINGS PROCEDURE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
HEART CONDITIONS See ACCIDENTAL INJURY; MEDICAL CAUSATION; OCCUPATIONAL DISEASE 

CLAIMS (PROCESSING); OCCUPATIONAL DISEASE, CONDITION OR INJURY 

INDEMNITY ACTION 
A t t o r n e y f e e and c o s t s , 562 

INMATE INJURY FUND 
C l a i m compensable 

M e d i c a l s e r v i c e s d u r i n g c o n d i t i o n a l r e l e a s e , 1314 
C l a i m n o t compensable 

U n t i m e l y f i l i n g , 96 

INSURANCE See COVERAGE QUESTIONS; DEPT. OF INSURANCE & FINANCE; EXCLUSIVE REMEDY 

INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 

JONES ACT 
JURISDICTION 

See a l s o : COVERAGE QUESTIONS 
Board 

Request f o r Review u n t i m e l y , 1333 
Board (Own M o t i o n ) v s . Hearings D i v i s i o n 

A g g r a v a t i o n r i g h t s , e x p i r a t i o n i s s u e , 6 
D e n i a l o f m e d i c a l s e r v i c e s , 435 
Enfo r c e m e n t , Own M o t i o n award, 235 
PTD award, post-1988, 234 
Reimbursement, Reopened Claims Reserve, 1339 
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JURISDICTION ( c o n t i n u e d ) 
Board v s . Department o f I n s u r a n c e & Finance 

$305/degree i s s u e : c l o s u r e must be appealed t o DIF, 1210,1214 
A g g r a v a t i o n i s s u e , 702 
A t t o r n e y f e e , 367 
D i s a b l i n g v s . n o n d i s a b l i n g c l a s s i f i c a t i o n , 91,210,255,433,495 
I n t e r i m compensation, 1169 
M e d i c a l t r e a t m e n t o r fe e s i s s u e 

" A t t e n d i n g p h y s i c i a n " d i s p u t e , 820,911,1077,1079 
C a u s a t i o n i s s u e , 173,274672,680,702,740,804,815,843,937,951,965,1016 
C o u n s e l i n g s e r v i c e s , 933 
Emergency room t r e a t m e n t , 274 
I n a p p r o p r i a t e , e x c e s s i v e , e t c . , 50,225,367,373,393,396,690,740,804,815, 

818,937,1007,1061 
" I s r e c e i v i n g " d e f i n e d o r d i s c u s s e d , 225,396 
P a i n Center t r e a t m e n t , 1078 
P a l l i a t i v e c a r e , 367,493,911 
P a l l i a t i v e c a r e f o r PTD, 978 
P a l l i a t i v e v s . c u r a t i v e t r e a t m e n t i s s u e , 905,1213,1228 
P r e s c r i p t i o n s , 843 
P r i o r a u t h o r i z a t i o n , 3 
Proposed s u r g e r y o r t r e a t m e n t , 258,373,931,937,968,1010,1202 
Res j u d i c a t a i s s u e , 692 
Review o f D i r e c t o r ' s o r d e r , 931 
S t i p u l a t e d Order, a p p l i c a t i o n o f , 281,475,872 
S t i p u l a t e d Order, enforcement o f , 527,872 
Swim program, 933 
T h r e e - d o c t o r l i m i t a t i o n , 185,702 
Time l i m i t a t i o n f o r D i r e c t o r ' s r e v i e w , 815 

O b j e c t i o n t o N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n Order, 186 
Order on R e c o n s i d e r a t i o n o f D.O. o r N o t i c e o f C l o s u r e 

I n v a l i d , 16,697,887 
Remand f o r f u r t h e r h e a r i n g , 1197 
V a l i d , 769,994,1175 

P e n a l t y i s s u e , 889 
Reopened Claims Reserve, reimbursement from, 1126 
S t i p u l a t i o n : PPD i s s u e , no Request f o r R e c o n s i d e r a t i o n t o D.I.F., 47 
V o c a t i o n a l a s s i s t a n c e i s s u e , 532 

Board v s . H e a r i n g s D i v i s i o n 
F i n a l o r d e r , n e c e s s i t y o f , 16 

Co u r t o f Appeals 
Own M o t i o n case, a u t h o r i t y i s s u e , 560 

H e a r i n g s D i v i s i o n 
PPD i s s u e , c l a i m a n t i n ATP, 975 
PPD i s s u e ; c l a i m a n t n o t m e d i c a l l y s t a t i o n a r y on R e c o n s i d e r a t i o n d a t e , 1271 
P e t i t i o n f o r a t t o r n e y f e e : s t a n d i n g i s s u e , 182 
"Reserved" i s s u e d i s m i s s e d , appeal u n t i m e l y , 92 
S u b j e c t m a t t e r j u r i s d i c t i o n d i s c u s s e d , 591 
S u b j e c t w o r k e r i s s u e , 365 
Wrong c l a i m number, 893 

Statement o f Appeal r i g h t s 
Lack o f , 775 

LABOR LAW ISSUES 
See a l s o : SETTLEMENTS & STIPULATIONS—Claim D i s p o s i t i o n Agreements 

LUMP SUM See PAYMENT 
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MEDICAL CAUSATION 
See a l s o : ACCIDENTAL INJURY; DENIAL OF CLAIMS; EVIDENCE; OCCUPATIONAL 

DISEASE CLAIMS; PSYCHOLOGICAL CONDITION CLAIMS 
Burden o f p r o o f 

1990 Amendments, 64,67,169,176,204,232,300,314,477,497,834,959 
Pre-1990, 82 
P r e d i s p o s i t i o n v s . p r e - e x i s t i n g c o n d i t i o n , 1020 
P r i m a r y v s . secondary consequence, 1020 

C l a i m compensable 
C o n d i t i o n unchanged s i n c e accepted, 672 *Bold Page = Court Case* 
C o n s e q u e n t i a l c o n d i t i o n (secondary) 

M a j o r cause t e s t met, 337,730,807,864,1082,1101 
D i a g n o s t i c p r o c e d u r e , 173,871,965 
M a t e r i a l c a u s a t i o n p r o v e n , 200,232,296,314,804,834,937 
Noncompensable c o n d i t i o n 

T r e a t m e n t compensable, 8 
O b j e c t i v e f i n d i n g s t e s t met, 314,419,1082 
P r e - e x i s t i n g c o n d i t i o n 

I n j u r y m a j o r cause o f d i s a b i l i t y , need f o r t r e a t m e n t , 664,781,1086,1087, 
1115,1132,1275 

P r e s c r i p t i v e d r u g causes new c o n d i t i o n , 337 
P r i m a r y c o n s e q u e n t i a l c o n d i t i o n , 314,383,669,834,923,1020 
Tr e a t m e n t m a t e r i a l l y r e l a t e d t o i n j u r y , 804 

C l a i m n o t compensable 
C o n s e q u e n t i a l c o n d i t i o n 

M a j o r cause t e s t n o t met, 64,204,430,472,477,928,951,1263,1268 
D i a g n o s t i c p r o c e d u r e , 959 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 42,312,389,471,504,910,1027 
I n t e r v e n i n g i n j u r y , 485,959 
Long p e r i o d w i t h o u t symptoms o r t r e a t m e n t , 42,937 
M a t e r i a l cause t e s t n o t met, 112,169,485,497,888,959 
M u l t i p l e p o s s i b l e causes, 82,472,477 
No c u r r e n t c o n d i t i o n , 113 
P r e - e x i s t i n g c o n d i t i o n 

I n j u r y n o t major cause o f c o n d i t i o n , need f o r t r e a t m e n t , 244,810,831 
R e t u r n s t o p r e - i n j u r y s t a t u s , 554,831 

Symptoms n o t documented a t t i m e o f i n j u r y , 207,300,393,401 
T r e a t m e n t f o r non-compensable c o n d i t i o n , 839 

D i r e c t & n a t u r a l consequences 
I n j u r y d u r i n g A u t h o r i z e d T r a i n i n g Program, 296 
MVA on t r i p t o d o c t o r , 1297 
MVA on t r i p t o p h y s i c a l t h e r a p y , 204 

MEDICAL OPINION 
A n a l y s i s v. c o n c l u s o r y o p i n i o n 

C o n c l u s o r y o p i n i o n 
A t t o r n e y - w r i t t e n o p i n i o n , u n e x p l a i n e d response, 213,327,781 
Concurrence l e t t e r , 7,1042,1113 
I n a d e q u a t e l y e x p l a i n e d , 169,176,194,389,490,497,730,776,888,1028,1115,1127 
U n e x p l a i n e d c o n c l u s i o n , 42,82,140,251,398,420,677,937,1151,1219 

P e r s u a s i v e a n a l y s i s , 10,82,138,140,194,225,251,279,383,398,420,448,477,664, 
677,781,1219,1222 

Based on 
B i a s , 1243 
C h a r t n o t , u n e x p l a i n e d , 1028 
C l a i m a n t ' s o p i n i o n , 42,733,1275 
Complete, a c c u r a t e h i s t o r y , 236,448,677,1275 
Exam o r t r e a t m e n t l o n g a f t e r c r i t i c a l e v e n t , 327,339,1014,1142 
Exams o r t r e a t m e n t b e f o r e , a f t e r , key e v e n t , 445,500 
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MEDICAL OPINION ( c o n t i n u e d ) 
Based on ( c o n t i n u e d ) 

E x p e r t i s e , g r e a t e r o r l e s s e r , 10,64,138,148,309,316,383,1028,1101,1107 
E x p e r t i s e : p s y c h o l o g i s t l a c k s l i c e n s e , 692 
F a i l u r e t o address o t h e r , c o n t r a r y o p i n i o n s , 90,740 
F a i l u r e t o c o n s i d e r a l l p o s s i b l e f a c t o r s , 60,112,138,169,411,477,497,500, 

541,664,713,1142,1144,1219 
F a i l u r e t o q u a n t i f y c o n t r i b u t i n g f a c t o r s , 53,57,85 
G e n e r a l i n f o r m a t i o n v s . s p e c i f i c t o c l a i m a n t , 1148 
I n a c c u r a t e h i s t o r y , . .53,279,300,306,350,429,471,481,489,657,669,677,937,959, 

1042,1101 
I n c o m p l e t e h i s t o r y , 383,471,669,681,852,1151 
I n c o r r e c t d i a g n o s i s , 279 
Knowledge o f work a c t i v i t y , 737 
Law o f t h e case, assumption c o n t r a r y t o , 104,173,669,1346 
L e g a l v s . m e d i c a l o p i n i o n , 274 
Longterm t r e a t m e n t , 18,309,831 
"Magic words", n e c e s s i t y o f , 39,382,444,481,541,549,681,713,737,781,852, 

1082,1086,1219 
N o n c r e d i b l e c l a i m a n t , 60 
P o s s i b i l i t y v s . p r o b a b i l i t y , 64,216,888,937,951,959 
P r o s p e c t i v e a n a l y s i s , 169 
S i n g l e exam v s . l o n g t e r m t r e a t m e n t , 445,500,920,1011,1211 
Temporal r e l a t i o n s h i p , 316,383,733 
V a r y i n g h i s t o r i e s , 67 
V o c a t i o n a l i s s u e , 719 

N e c e s s i t y o f 
A g g r a v a t i o n c l a i m , 768,901,1268 
I n j u r y c l a i m , 681,842,892,1016,1137 
I n j u r y c l a i m / c u r r e n t (new) c o n d i t i o n , 64,67,337,383,730,807,888,937,951,959, 

1087,1151 
I n j u r y c l a i m / c u r r e n t (same) c o n d i t i o n , 42,82 
I n j u r y c l a i m / p r e - e x i s t i n g c o n d i t i o n , 148,165,251,401,500,1036,1132 
I n j u r y c l a i m / p s y c h o l o g i c a l c o n d i t i o n , 53,481 
I n j u r y c l a i m : m y o c a r d i a l i n f a r c t i o n , 306 
O c c u p a t i o n a l d i s e a s e c l a i m , 10,350,406,411,420,448,507,549,733,1122 
O c c u p a t i o n a l d i s e a s e c l a i m / c u r r e n t c o n d i t i o n , 831 
O c c u p a t i o n a l d i s e a s e c l a i m / o c c u p a t i o n a l d i s e a s e c l a i m , 1221 
Order by R e f e r e e t o o b t a i n , 684 
Permanent d i s a b i l i t y , 478 
P s y c h o l o g i c a l c o n d i t i o n c l a i m , 920 
R e s p o n s i b i l i t y i s s u e , 2,1142 

R e f e r e e - a p p o i n t e d independent examiner, 1118 
T r e a t i n g p h y s i c i a n 

O p i n i o n d e f e r r e d t o , 2,8,126,148,176,236,305,316,337,378,406,419,420,423, 
448,481,507,664,669,713,722,730,807,831,920,937,982,1020,1082,1087,1101, 
1107,1129,1140,1235 

O p i n i o n n o t d e f e r r e d t o 
I n a c c u r a t e h i s t o r y , 300,489,677 
I n a d e q u a t e a n a l y s i s , 60,82,169,327,677,901,1127 
I n c o n s i s t e n t o r c o n t r a d i c t o r y o p i n i o n s , 82,113,155,187,251,386,776,901, 

937,1042,1243,1268 
One-time t r e a t m e n t , 10 

MEDICAL SERVICES 
See a l s o : JURISDICTION 
A u t h o r i z a t i o n , r e q u e s t f o r 

T i m e l y p r o c e s s i n g i s s u e , 476 
What c o n s t i t u t e s , 454 
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MEDICAL SERVICES ( c o n t i n u e d ) 
D i a g n o s t i c s e r v i c e 

Burden o f p r o o f , 1208 
Compensable 

M a t e r i a l l y r e l a t e d t o i n j u r y , 173 
Not compensable 

S o l e l y r e l a t e d t o noncompensable c o n d i t i o n , 1201 
D i r e c t o r ' s o r d e r 

A f f i r m e d , 931,1013 
Emergency room t r e a t m e n t , 274 *Bold Page = Court Case* 
M e d i c a l a i d e s t i p e n d , 518 
P a l l i a t i v e c a r e 

Reasonable & necessary i s s u e (See A l s o : JURISDICTION) 
C l a i m n o t compensable, 181,1208 

S t i p u l a t i o n t o p r o v i d e , 527 
P e n a l t y i s s u e 

Conduct r e a s o n a b l e , 476,518 
Conduct u n r e a s o n a b l e , 527 

P r o l i f e r a n t i n j e c t i o n t h e r a p y ( p r o l o t h e r a p y ) , 454 
P s y c h i a t r i s t v s . p s y c h o l o g i s t , 281 
S u r g e r y 

As t r e a t m e n t f o r compensable, noncompensable, c o n d i t i o n s , 1253 
Reasonable & necessary i s s u e , 454 
Request f o r , made, w i t h d r a w n , renewed, 981 
T i m e l y p r o c e s s i n g i s s u e , 476 

Thermography, 3 
V e h i c l e m o d i f i c a t i o n , 690 
Weight l o s s program 

C a u s a t i o n , 951 
W e i g h - i n r e q u i r e m e n t , 933 

MEDICALLY STATIONARY 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE 
Permanent d i s a b i l i t y a t d e a t h ; n e c e s s i t y o f , 72 

NONCOMPLYING EMPLOYER See COVERAGE QUESTIONS; DENIAL OF CLAIMS 

NONSUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 

OCCUPATIONAL DISEASE CLAIMS (FILING) 
F i l i n g 

What c o n s t i t u t e s , 1054 
T i m e l i n e s s 

A p p l i c a b l e law d i s c u s s e d , 875 
Date w o r k e r i n f o r m e d o f d i s e a s e and cause, 194,571,786 
" L a t e r o f t h e f o l l o w i n g d a t e s " d i s c u s s e d , 1301 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See a l s o : FIREFIGHTERS; PSYCHOLOGICAL CONDITION CLAIMS; SUCCESSIVE 

EMPLOYMENT EXPOSURES 
Burden o f p r o o f / a p p l i c a b l e s t a t u t e 

1990 Amendments, 187,279,358 
Date o f d i s e a s e , 194 
E l i m i n a t i o n o f a l l o t h e r causes, 1289 
N e c e s s i t y o f d i a g n o s i s d i s c u s s e d , 398,1122 
Pre-1990, 8,24,194,420,564,571,1042,1123,1219,1289,1316 
" P r e d i s p o s i t i o n " d i s c u s s e d , 358,880 
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OCCUPATIONAL DISEASE CLAIMS (PROCESSING) ( c o n t i n u e d ) 
C l a i m compensable 

Ma j o r cause t e s t met, 117,118,358,411,420,444,448,541,571,713,737,1122, 
1162,1219 

O b j e c t i v e f i n d i n g s t e s t met, 187 
P r e d i s p o s i t i o n o r s u s c e p t i b i l i t y v s . c a u s a t i o n , 737,740 
P r e - e x i s t i n g c o n d i t i o n 

Made s y p t o m a t i c , 8 
Ma j o r cause o f w o r s e n i n g t e s t met, 406,1211,1221,1275 
U n r e l a t e d , doesn't a f f e c t c o n d i t i o n a t i s s u e , 444 

Tre a t m e n t r e q u i r e m e n t , 1162 
C l a i m n o t compensable 

G e n e t i c f a c t o r s p e r s o n a l t o c l a i m a n t , 880 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 279,398,937,1148 
L e g a l c a u s a t i o n n o t e s t a b l i s h e d , 1 1 4 8 
M a j o r cause t e s t n o t met, 35,138,140,194,350,382,429,448,549,1042,1165 
M u l t i p l e p o s s i b l e causes, 549,1042,1144 
P h y s i c a l c o n d i t i o n , s t r e s s caused, 277 
P r e - e x i s t i n g c o n d i t i o n n o t worsened, 24,459,507 
T o x i c e xposure n o t e s t a b l i s h e d , 489 

Vs. a c c i d e n t a l i n j u r y , 35,429,854,1113,1129 

OCCUPATIONAL DISEASE, CONDITION OR INJURY 
Acne, 64 
AIDS, 1118 
B e l l ' s p a l s y , 383 
C a r p a l t u n n e l syndrome, 10,13,14,231,737,856,1162,1221 
C h a r c o t ' s d i s e a s e , 358 
C o n g e s t i v e e p i d i d y m i t i s , 1020 
Coronary a r t e r y d i s e a s e , 165 
C y s t o l e , 1191 
Deep v e i n v a s c u l a r incompetency, 554 
D e r m a t i t i s , 834,1118 
D i s c i t i s , 743 
Drug dependency, 18 
Enc e p h a l o p a t h y , 1324 
E s o p h o g i t i s , 337 
F l a t f e e t , 1278 
H e a r i n g l o s s , 117,118,138,140,1219 
Hematoma, 200 
Hemorrhoids, 275 
H e r n i a , 1107 
H e r n i a , i n g u i n a l , 733 
H y p e r t e n s i o n , 277 
Lung c a n c e r , 1148 
Median e n t r a p m e n t , 10 
M y o c a r d i a l i n f a r c t i o n , 165,306,1113 
O r g a n i c b r a i n d i s o r d e r , 67 
O s t e o m y e l i t i s , 743 
Overuse syndrome, 880 
P e r i p h e r a l n e u r o p a t h y , 737 
S c h i z o a f f e c t i v e d i s o r d e r , 339 
S e i z u r e s , 205 
S p o n d y l o l i s t h e s i s , 8,1165 
S p o n d y l o s i s , 382 
S t e n o s i s , 8 
T h o r a c i c o u t l e t syndrome, 312 
TMJ, 1027 
U l n a r n e u r o p a t h y , 411 
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OFFSETS/OVERPAYMENTS 
A l l o w e d 

PPD v s . PPD, 1199 
TTD v s . PPD, 440,533,535,740 

A u t h o r i t y f o r , 1199 
Not a l l o w e d 

E a r n i n g s v s . TTD, 820 
One c l a i m v s . second c l a i m b e n e f i t s , 1208 
TTD v s . PPD, 533 

When t o r a i s e i s s u e , 820 

OWN MOTION RE L I E F 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE; JURISDICTION 
Postponement o f a c t i o n 

L i t i g a t i o n p e n d i n g : premature c l o s u r e (D.O.), 927 
S u p p o r t i n g e v i d e n c e , f a i l u r e t o p r o v i d e , 480 

R e c o n s i d e r a t i o n r e q u e s t 
P e n a l t y i s s u e as, 25 

R e l i e f a l l o w e d 
C a r r i e r r e q u e s t *Bold Page = Court Case* 

Reopening a u t h o r i z e d f o r TTD, 447 
Re p o r t r e c a u s a l r e l a t i o n s h i p , 220,224 

C l a i m a n t r e q u e s t 
C o n d i t i o n r e l a t e d t o i n j u r y ; r e o p e n i n g a u t h o r i z e d , 952,1001 
M e d i c a t i o n s d e n i e d u n t i l i n p a t i e n t e v a l u a t i o n , 451 
Pre-1966 i n j u r y : m e d i c a l b e n e f i t s , 1126,1147 
Temporary d i s a b i l i t y , 1002,1039,1147,1155,1234 
"Unreasonable r e s i s t a n c e " f e e , 1039 

R e l i e f d e n i e d 
C a r r i e r r e q u e s t 

Any & a l l c o s t s , 1126 
Reimbursement, Reopened Claims Reserve 

Board l a c k a u t h o r i t y , 1081,1155,1234,1339 
Costs o f r e p o r t t o d e t e r m i n e c o m p e n s a b i l i t y , 52 
C u r r e n t c o n d i t i o n u n r e l a t e d t o i n j u r y , 516,767 

Temporary d i s a b i l i t y , 767 
C l a i m a n t r e q u e s t 

1965 i n j u r y : no coverage, 1107 
Board r e q u e s t f o r m e d i c a l e v a l u a t i o n n o t met, 764 
C a r r i e r c l o s u r e a f f i r m e d , 512,517 
C o m p e n s a b i l i t y o f c o n d i t i o n n o t proven, 317 
Enforcement, PTD award, 234 
No s u r g e r y r e q u e s t , 317 
P e n a l t y , 25 
Permanent d i s a b i l i t y award, 1001 
Pre-1966 i n j u r y : c l a i m a n t ' s m e d i c a l expenses, 52,57,89,1206 
R e f e r r a l f o r h e a r i n g , 764 
Temporary d i s a b i l i t y 

Burden o f p r o o f , 751,799,800 
C o m p e n s a b i l i t y o f c o n d i t i o n n o t proven, 57,298 
No w o r s e n i n g , 123 
Not i n work f o r c e a t t i m e o f wo r s e n i n g , 57,100,116,751,799,800,813,909 

PAYMENT 
P e n a l t y i s s u e , 740 
Pending a p p e a l 

Of D e t e r m i n a t i o n Order v s . Order on R e c o n s i d e r a t i o n , 740 
P e n a l t y , 1120 
PPD, 1120 
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PAYMENT ( c o n t i n u e d ) 
Pending a p p e a l ( c o n t i n u e d ) 

Stay o f payment (1990 Amendments) 
Death b e n e f i t s , 26,219 
I n t e r e s t on s t a y e d payment, 729,1069 
PTD, 146,202 
S u b s t a n t i v e v s . p r o c e d u r a l r i g h t s , 27 
TTD b e n e f i t s , 27,169 

PENALTIES 
"Amounts t h e n due" r e q u i r e m e n t 

D i s c u s s e d , 108,386 
G e n e r a l l y , 497,502,784 
M e d i c a l s e r v i c e s as, 232 
P r o o f o f s u b m i s s i o n o f b i l l s , 695 

Double p e n a l t y , 1105 
F u l l p e n a l t y t o c l a i m a n t v s . h a l f t o a t t o r n e y , 1105 
"Then" due d i s c u s s e d , 108,518 

PERMANENT PARTIAL DISABILITY (GENERAL) 
A t t e n d i n g p h y s i c i a n 
Who q u a l i f i e s as, 776 

A t t e n d i n g v s . o t h e r p h y s i c i a n ' s r a t i n g 
C oncurrence w i t h IME, 221 
G e n e r a l l y , 136,221,1217,1238 

C r o s s - a p p e a l , n e c e s s i t y o f , 937 
DIF r e c o n s i d e r a t i o n o f c l o s u r e 

A r b i t e r ' s r e p o r t , n e c e s s i t y o f , 697,769,1056 
Order i n v a l i d , 697,1056 
Records r e v i e w e d : n e c e s s i t y f o r Referee, Board r e v i e w , 769 

F i r s t r a t i n g 
New c o n d i t i o n , 18 

P e n a l t y i s s u e 
Award i n c r e a s e d by 25% on r e c o n s i d e r a t i o n , 1175 
Unpaid award, 709 

P r i o r award, d i f f e r e n t c l a i m , same body p a r t , 1202 
P r i o r award, same c l a i m , G u i d e l i n e s v s . Standards, 1290 
R e f e r e e ' s d i s c r e t i o n t o seek f u r t h e r m e d i c a l e v i d e n c e , 684 
When t o r a t e 

Date o f h e a r i n g v s . c l o s u r e d a t e , 221,313,436,937,1238 
D i s a b i l i t y : d a t e o f R e c o n s i d e r a t i o n Order, 1217,1271 
M e d i c a l l y s t a t i o n a r y r e q u i r e m e n t , 32,347,674 
"Time o f d e t e r m i n a t i o n " , 413 

PERMANENT PARTIAL DISABILITY (SCHEDULED) 
A f f e c t e d body p a r t 

Arm, 54,187,250,313,659,1073,1261 
F i n g e r , 508 
Foo t , 1069,1290 
Forearm, 292,416,776,925,1010 
Hand, 187,343,1175 
H e a r i n g l o s s , 461 
Knee, 203,345,347,987 
Leg, 709,1073,1195 
Thumb, 32 
W r i s t , 44,313,684 

C l e a r & c o n v i n c i n g e v i d e n c e 
Award made, 44,659,987,1073 
Award n o t made, 203,1175,1261 
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PERMANENT PARTIAL DISABILITY (SCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d 

A t r o p h y , 1195 
Chondromalacia, 203 *Bold Page = Court Case* 
C h r o n i c c o n d i t i o n / r e p e t i t i v e use l i m i t a t i o n 

Award made, 54,187,292,347,1010,1073 
Award n o t made, 250,925,1069 

"Due t o i n j u r y " r e q u i r e m e n t , 54,1175 
F u s i o n , 32 
G r i p s t r e n g t h , 44,54,250,292,416,508,659,684,776,925,1175 
I m p a i r m e n t , measurable, r e q u i r e m e n t , 709 
L a s t arrangement o f compensation 

Worsening s i n c e r e q u i r e m e n t , 292,1290 
Lay v s . m e d i c a l e v i d e n c e , 187,925 
Loss o f s e n s a t i o n , 343,508,776 
M e d i c a l l y s t a t i o n a r y a t r a t i n g r e q u i r e m e n t , 54,347 
Nerve damage, 684 
P a i n , 345 
Range o f m o t i o n 

Measurements i n c o m p a t i b l e w i t h s t a n d a r d s , 313 
Normal, 684 
O p i n i o n w i t h o u t f i n d i n g s , 44 

R e f u s a l o f t r e a t m e n t , 44 
Sensory l o s s , 925 
Sh o r t e n e d l e g , 1073 
S u r g e r y 

Award n o t made, 684 
V a s c u l a r damage, 1073 

M u l t i p l e v a l u e s , s i n g l e e x t r e m i t y , 1069 
Rate p e r degree 

Date $305 e f f e c t i v e , 1,54,729,1143 
Law o f t h e case: no i n c r e a s e i n award, 1009 
P e n a l t y i s s u e , 1,551,989 
R e f e r e e ' s o r d e r : no r e f e r e n c e t o d o l l a r s p e r degree, 679 
S t i p u l a t i o n s i g n e d a f t e r 5/7/90, 1143 
S t i p u l a t i o n t o l e t Referee d e c i d e , 1173 
S t i p u l a t i o n t o l o w e r d o l l a r s p er degree, 372 
When t o r a i s e i s s u e , 505,1210,1214,1260 

S t a n d a r d s (WCD Admin. Order 7-1988) a p p l i e d , 44,54,187,250,293,347,508,684,925 

PERMANENT PARTIAL DISABILITY (UNSCHEDULED) 
See a l s o : PPD (GENERAL) 
Back & neck 

No award, 113,269,385,740,769,972,1074,1202 
1-15%, 659,1195,1238 
16-30%, 18,126,294,436,535,579,885,937,1027 
31-50%, 221,709,1202 
51-100% 

Body p a r t o r system a f f e c t e d 
"Body p a r t " d i s c u s s e d , 1202 
H i p , 294 
P s y c h o l o g i c a l c o n d i t i o n , 18 
R e s p i r a t o r y c o n d i t i o n , 1071 
S h o u l d e r , 11,72,313,343,400,440,472 
T i n n i t u s , 461 
TMJ, 461 
V e s t i b u l a r p roblems, 461 

Burden o f p r o o f , 417 
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PERMANENT PARTIAL DISABILITY (UNSCHEDULED) ( c o n t i n u e d ) 
C l e a r & c o n v i n c i n g e v i d e n c e i s s u e 

Award n o t made, 44,400,535,579 
F a c t o r s c o n s i d e r e d 

A d a p t a b i l i t y *Bold Page = Court Case* 
Job a t i n j u r y , 44,221,294,885 
" M o d i f i e d work" d i s c u s s e d , 1027 
Not w o r k i n g due t o i n j u r y , 104,440,709 
Not w o r k i n g f o r reason o t h e r t h a n i n j u r y , 126 
R e t u r n t o m o d i f i e d . w o r k , 294,659 
R e t u r n t o r e g u l a r work, 187,579 
R e t u r n e d t o , l e f t , m o d i f i e d work, 11,126 
Seasonal o r t e m p o r a r y work, 400 
"Usual and customary work", 579 
W o r k i n g f o r spouse, 440 

E d u c a t i o n , 1160 
S k i l l s 

SVP d i s c u s s e d , 346,1027 
Ten-year l i m i t a t i o n d i s c u s s e d , 440 

T r a i n i n g 
Award n o t made, 104,126,490,709,1071 
P r i o r award 

Same c l a i m , 104 
Imp a i r m e n t 

As p r e r e q u i s i t e t o d i s a b i l i t y award, 113,269 
C h r o n i c c o n d i t i o n / r e p e t i t i v e use l i m i t a t i o n 

Award made, 126,187,221,436,709 
Award n o t made, 126,250,343,383,400,490,659,863,1195,1217 

Chymopapain i n j e c t i o n s , 436 
C l a i m a n t ' s t e s t i m o n y 

I n s u f f i c i e n t t o meet burden o f p r o o f , 34,490,1217 
D i s c b u l g e 

Award made, 126,659,937 
Award n o t made, 113,709 

"Due t o i n j u r y " r e q u i r e m e n t , 313,472,490,740,769,1073 
F u t u r e e x a c e r b a t i o n s , a n t i c i p a t i o n s o f , 269 

G e n e r a l l y , 11 
M e d i c a l o p i n i o n r e q u i r e m e n t , 34,126 
M e n t a l d i s o r d e r 

Dysthymic o r d e p r e s s i v e d i s o r d e r , 18 
Nerve i n j u r y , 937 
P a i n , 579 
Permanency r e q u i r e m e n t , 34,104 
P r e - e x i s t i n g c o n d i t i o n 

Law o f t h e case: c a r r i e r r e s p o n s i b l e f o r , 1071 
Permanent w o r s e n i n g r e q u i r e m e n t , 678 

Range o f m o t i o n 
C a l c u l a t i o n , 1217 
C o n c l u s o r y o p i n i o n , 104 
Measurements i n c o m p a t i b l e w i t h " s t a n d a r d s " , 313,385 
T i m i n g o f r e p o r t r e l i e d upon, 126,937 
V o l u n t a r i l y c o n t r o l l e d , 113 
Who can make f i n d i n g s , 885,1217,1238 

S p e c u l a t i v e , 72 
S t r e n g t h , l o s s o f , 11 
S u r g e r y 

G e n e r a l l y , 11,1160 
G i l l p r o c e d u r e , 709 
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PERMANENT PARTIAL DISABILITY (UNSCHEDULED) ( c o n t i n u e d ) 
L a s t arrangement o f compensation 

Worsening s i n c e r e q u i r e m e n t , 972 
P r i o r award, d i f f e r e n t c l a i m , same body p a r t , 1202 
Sta n d a r d s a p p l i e d 

WCD Admin. Order 7-1988, 11,18,44,104,126,221,250,385,461,535,659,937,1195, 
1238 

WCD Admin. Order 1-1989, 1271 
WCD Admin. Order 15-1990, 1027 
WCD Admin. Order 2-1991, 1195 
WCD Admin. Order 4-1991-temp., 1195 

PERMANENT TOTAL DISABILITY 
Award 

A f f i r m e d , 662,719,949 
Refused, 164,319,436,490,947,1058,1160 

Burden o f p r o o f 
Odd l o t , 662,1160 *Bold Page = Court Case* 

F a c t o r s c o n s i d e r e d 
Age 

51-60 y e a r s , 1160 
61+ y e a r s , 662 

E d u c a t i o n 
7-11 y e a r s , 662 

L a s t arrangement o f compensation 
Worsening s i n c e r e q u i r e m e n t , 164 

M e d i c a l c a u s e s / o p i n i o n s / l i m i t a t i o n s 
L i m i t a t i o n s 

S e d e n t a r y , p a r t - t i m e work, 662 
Severe i m p a i r m e n t , 719 

M o t i v a t i o n 
E f f o r t s n o t r e a s o n a b l e , 1058 
F u t i l e t o seek work, 662,719 
V o c a t i o n a l s e r v i c e s 

C o o p e r a t i v e w i t h , 719 
R e f u s a l t o c o o p e r a t e i n , 436 

P r e - e x i s t i n g c o n d i t i o n 
D i s a b l i n g , 662 
Not d i s a b l i n g a t t i m e o f i n j u r y , 719 

P s y c h o l o g i c a l problems 
R e l a t e d , 949 

V o c a t i o n a l i s s u e s , e v i d e n c e 
Absence f r o m work a n t i c i p a t e d , 320 
G a i n f u l employment v s . s u i t a b l e wage, 1160 
O p i n i o n based on o u t d a t e d i n f o r m a t i o n , 1058 
O p i n i o n p e r s u a s i v e , 320 
Self-emp l o y m e n t , 662,719 
T r a n s f e r a b l e s k i l l s , 947 

Rate o f payment o f award, 1024,1206 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER/NOTICE OF CLOSURE; MEDICALLY 
STATIONARY 

PREMIUM AUDIT ISSUE See COVERAGE QUESTIONS 
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PSYCHOLOGICAL CONDITION CLAIMS 
O c c u p a t i o n a l d i s e a s e c l a i m 

A p p l i c a b l e s t a t u t e / b u r d e n o f p r o o f 
1988 Amendments, 920 
1990 Amendments, 53 *Bold Page = Court Case* 
" G e n e r a l l y i n h e r e n t " d i s c u s s e d , 1330 

C l a i m compensable 
D i s c i p l i n e n o t r e a s o n a b l e , 897 
Real and o b j e c t i v e e v e n t s , 920 
Work c o n d i t i o n s n o t " g e n e r a l l y i n h e r e n t " , 1330 
Work exposure major cause, 786 

C l a i m n o t compensable 
C l e a r & c o n v i n c i n g e v i d e n c e t e s t n o t met, 85 
Job, o f f - j o b s t r e s s o r s n o t q u a n t i f i e d , 85 
Ma j o r cause t e s t n o t met, 565,567,852 
Reasonable d i s c i p l i n a r y o r c o r r e c t i v e a c t i o n , 567 
" S t r e s s " n o t a r e c o g n i z e d m e n t a l d i s o r d e r , 277 
S t r e s s o r g e n e r a l l y i n h e r e n t , 183 
S t r e s s o r n o t r i s k o f employment, 565 
S t r e s s o r s n o t r e a l and o b j e c t i v e , 183,277 

R e l a t i o n s h i p : c u r r e n t c o n d i t i o n t o accepted c o n d i t i o n , 339 
R e l a t i o n s h i p t o p h y s i c a l i n j u r y c l a i m 

Burden o f p r o o f , 18,53,104,113,225,423,1310 
C l a i m compensable 

D r u g - r e l a t e d defense f a i l s , 66 
I n a p p r o p r i a t e remarks by c h i r o p r a c t o r , 392,526 
M a j o r cause t e s t met, 18,392,423,481,526,1052,1101 
M a t e r i a l cause t e s t met, 104,1310 

C l a i m n o t compensable 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 53 
M a j o r cause t e s t n o t met, 113 
No c o n d i t i o n r e q u i r i n g t r e a t m e n t , 113 

REMAND 
By Board 

To c o n s i d e r 
A d d i t i o n a l e v i d e n c e , 849,1197 
Ev i d e n c e i n a d v e r t e n t l y e x c l u d e d , 1170 
P o s t - h e a r i n g r e p o r t s , 814 

To d e t e r m i n e 
" A t t e n d i n g p h y s i c i a n " s t a t u s , o u t - o f - s t a t e d o c t o r , 136 
C o m p e n s a b i l i t y (back-up d e n i a l ) , 261 
E n t i t l e m e n t t o TTD ( i n t e r i m c o m pensation), 1168 
E x t e n t o f d i s a b i l i t y , 795,887,994 
R e s p o n s i b i l i t y , 139,178,967,993 
Whether c l a i m a c c e p t e d , 163 
Whether d i s m i s s a l w i t h o r w i t h o u t p r e j u d i c e , 1232 
Whether postponement j u s t i f i e d , 468,539 

To h o l d h e a r i n g on a l l i s s u e s , 439 
To i s s u e f i n a l o r d e r , 1023 
M o t i o n f o r , a l l o w e d 

For e v i d e n c e n o t o b t a i n a b l e w i t h due d i l i g e n c e , 474,750 
M o t i o n f o r , d e n i e d 

Case n o t i n s u f f i c i e n t l y , i m p r o p e r l y developed, 36,130,144,157,221,244,347, 
409,543,786,956,974,1175 

C u m u l a t i v e e v i d e n c e , 1087 
Evi d e n c e a v a i l a b l e w i t h due d i l i g e n c e , 47,308,372,417,513,786,838,1042, 

1087,1125,1222 
I r r e l e v a n t e v i d e n c e , 157,221,347,513,543 
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REMAND ( c o n t i n u e d ) 
By Board ( c o n t i n u e d ) 

M o t i o n f o r , d e n i e d ( c o n t i n u e d ) 
No r e q u e s t t o h o l d r e c o r d open, 1125 
Premature ( i s s u e n o t r i p e ) , 400 
To o b t a i n b a s i s f o r Referee's c r e d i b i l i t y f i n d i n g , 919 

By C o u r t o f Appeals 
To d e t e r m i n e 

A t t o r n e y f e e s , 1329 
C o m p e n s a b i l i t y 

O c c u p a t i o n a l d i s e a s e c l a i m , 561,1282,1283,1289,1316 
R e s p o n s i b i l i t y case, 1309 

I n c o n s i s t e n c y i n Board's o r d e r , 575 
Independent c o n t r a c t o r s t a t u s , 595 
Whether a t t o r n e y f e e a p p r o p r i a t e , 1304 
Whether case s h o u l d be remanded t o Referee, 1286 
Whether c l a i m a n t w i l l i n g t o work (TTD), 557 
Whether d i s a b i l i t y "temporary", 1326 
Whether i n j u r y due t o u n e x p l a i n e d f a l l , 1319 
Whether s u p e r v i s o r knowledge imputed t o employer, 1292 
Whether TTD p a y a b l e pending r e v i e w , 591 

To e x p l a i n c o n c l u s i o n r e cause o f i n j u r y , 1318 
Summary judgment s e t a s i d e , 1305 

REQUEST FOR HEARING (FILING) 
" F i l i n g " d i s c u s s e d , 1303 
L a t e f i l i n g i s s u e 

D e n i a l * B o l d Page = Court Case* 
Appeal n o t t i m e l y f i l e d , 587 
Appeal t i m e l y f i l e d , 325,370 
D e t e r m i n a t i o n Order, appeal from, 795,895,1266 
Good cause i s s u e 

A c t u a l r e c e i p t o f d e n i a l , 834 
A t t o r n e y ' s employee's n e g l e c t , 247 
C o n f u s i o n between two c a r r i e r s , 587 
C o n f u s i o n between two c l a i m s , 260 
M i s p l a c e d d e n i a l a f t e r r e c e i p t , 147 
R e l i a n c e on d o c t o r ' s o p i n i o n , 1048 

Wrong i n f o r m a t i o n on Request f o r H e a r i n g , 587 
D e t e r m i n a t i o n Order, appeal from, 795,895,1266 
M a i l i n g v s . r e c e i p t i s s u e , 211 

" P a r t y " d e f i n e d o r d i s c u s s e d , 182 
Premature 

G e n e r a l l y , 358,981 
PPD i s s u e , no Request f o r R e c o n s i d e r a t i o n ( D . I . F . ) , 47 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
A c c e l e r a t e d h e a r i n g , a u t h o r i t y f o r , 181 
"Convening" o f h e a r i n g d i s c u s s e d , 8,867 
D e f e r r a l Order 

R e f e r e e ' s d i s c r e t i o n , 975 
D i s m i s s a l , Order o f 

F i n a l i t y o f , 1333 
F i n a l o r d e r , what c o n s t i t u t e s , 1023 
I s s u e 

Bases f o r d e n i a l , 901,1158 
D e n i a l amended a t h e a r i n g , 393 
DIF j u r i s d i c t i o n o f some: how t o d e f e r o t h e r s , 702,1010 
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REQUEST FOR HEARING (PRACTICE & PROCEDURE) ( c o n t i n u e d ) 
I s s u e ( c o n t i n u e d ) 

Moot: c l a i m a c c e p t e d 
No e n t i t l e m e n t t o h e a r i n g , 726 

Not r a i s e d ; R eferee s h o u l d n ' t d e c i d e , 436,469,1137 
Ra i s e d d u r i n g h e a r i n g , 820 
Rais e d f i r s t a t h e a r i n g , 358 
Rais e d f i r s t i n c l o s i n g argument, 200,797,1007 
Ra i s e d f i r s t i n r e c o n s i d e r a t i o n r e q u e s t , 1158 

M o t i o n t o d i s m i s s 
A l l o w e d , 1156 
Denied 

C l a i m a n t a b s e n t , 240 
Postponement o r c o n t i n u a n c e , M o t i o n f o r 

Denied: f a i l u r e t o keep c o n t a c t w i t h a t t o r n e y , Board, 1156 
G e n e r a l l y , 468,539 

R e c o n s i d e r a t i o n , Request f o r 
Re f e r e e ' s d i s c r e t i o n , 417 

Re f e r e e , M o t i o n f o r change o f , 217 
Ref e r e e ' s d i s c r e t i o n t o o r d e r m e d i c a l exam, r e p o r t , 684 
Reopen r e c o r d , M o t i o n t o 

Denied, 1107 

REQUEST FOR BOARD REVIEW (FILING) 
C r o s s - r e q u e s t , n e c e s s i t y o f , 164,968 
D i s m i s s a l o f 
CDA r e s o l v e s i s s u e s on r e v i e w , 158 
I n t e r i m o r d e r as f i n a l , 861 
No n o t i c e t o a l l p a r t i e s , 1337 
Order o f Referee n o t " f i n a l " , 823 
U n t i m e l y f i l e d 

P r e s u m p t i o n , r e b u t t a b l e , 1042,1216 
R e f e r e e ' s o r d e r : no appeal r i g h t s , 775 
Request n o t m a i l e d t o , r e c e i v e d by, Board t i m e l y , 963 

" F i l i n g " d i s c u s s e d , 144,829 
F i n a l o r d e r o f Re f e r e e , n e c e s s i t y o f , 123,349,464,762,775,823,861,1215 
M o t i o n t o d i s m i s s 

C r o s s - r e q u e s t 
A l l o w e d : u n t i m e l y f i l e d , 1099 

Denied 
Abatement, Referee's o r d e r , 99 
Amended o r d e r n o t s p e c i f i c a l l y appealed, 1167 
J u r i s d i c t i o n a l i s s u e , 123 
No b r i e f f i l e d , 464,539 
Noncomplying employer's appeal c h a l l e n g e d , 1270 
R e c o n s i d e r a t i o n o r d e r i n c l u d e s p r i o r o r d e r , 1268 
Ref e r e e ' s o r d e r " f i n a l " on v o c a t i o n a l r i g h t s , 1215 
Request f o r h e a r i n g w i t h d r a w n , d i s m i s s e d , appealed, 464 
T i m e l y n o t i c e t o a l l p a r t i e s , 464,539,964 

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
B r i e f s t r i c k e n , t h e n a l l o w e d , by Board, 1016 
I s s u e 

C o n s t i t u t i o n a l , 100 
Defense t h e o r y , n o t r a i s e d a t h e a r i n g , 71 
J u r i s d i c t i o n , when t o r a i s e , 182 
Not r a i s e d a t h e a r i n g , 119,182,461,535,923,949,1003,1016,1120,1232,1261 
Not r a i s e d on r e v i e w , 32,776,972 
P r o p e r l y r a i s e d on r e v i e w , 684,916 
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REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) ( c o n t i n u e d ) 
I s s u e ( c o n t i n u e d ) 

R a i s e d a t h e a r i n g , 194 
Rai s e d f i r s t by R e c o n s i d e r a t i o n Request, 817 
S u b j e c t m a t t e r j u r i s d i c t i o n , 1261 *Bold Page = Court Case* 

M o t i o n f o r J o i n d e r 
DIF n o t a p a r t y ; no s t a k e i n outcome, 931 

M o t i o n t o S t r i k e B r i e f 
A l l o w e d 

I s s u e s n o t r a i s e d a t h e a r i n g , 1232 
Su p p l e m e n t a l a u t h o r i t i e s , 956 
S u p p l e m e n t a l , f i l e d l a t e , 933 

D i s a l l o w e d 
E x t r a o r d i n a r y c i r c u m s t a n c e s , 1010,1016 
I s s u e s d i s c u s s e d p r o p e r l y b e f o r e Board, 164 
No c o l l a t e r a l a t t a c k , a n o t h e r case, 261 
P a r t y n o t a g g r i e v e d by f a i l u r e t o r e c e i v e b r i e f , 668 
Rep l y b r i e f a p p r o p r i a t e , 493 
T i m e l y f i l e d , 144,279,375,1194 
T i m e l y s e r v i c e on opposing c o u n s e l , 436 

R e c o n s i d e r a t i o n Request 
Denied 

C a r r i e r ' s a d j u s t e r cannot r e q u e s t , 1164 
C o u r t o f Appeals appeal pending, 308 

R e p u b l i c a t i o n 
D i s c u s s e d , 62 
Request f o r d e n i e d , 62 

W i t h d r a w a l o f Order, N o t i c e o f 
F i l e d w i t h C o u r t o f Appeals, 1121 

REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE & PROCEDURE) 
Own M o t i o n case: p e t i t i o n f o r r e v i e w d i s m i s s e d , 1332 
S a n c t i o n s f o r f r i v o l o u s case, 577 

RES JUDICATA 
C l a i m c l o s u r e ( n o n d i s a b l i n g i n j u r y ) n o t c o n t e s t e d 

Bars l i t i g a t i o n o f c l a i m as o c c u p a t i o n a l d i s e a s e , 856 
C l a i m p r e c l u s i o n v s . i s s u e p r e c l u s i o n 

D i s c u s s e d , 261 
P r i o r c l a i m c l o s u r e / r e q u e s t f o r r e c i o s u r e , 410 
P r i o r d e n i a l 

Not a p p e a l e d ; c u r r e n t c l a i m f o r new c o n d i t i o n , 1273 
Not a p p e a l e d ; c u r r e n t c l a i m f o r same c o n d i t i o n , 216,875,1273 

P r i o r D.O., Order on Reco n s i d e r a t i o n / n e w O.D. c l a i m : i n t e r i m comp, 1054 
P r i o r l i t i g a t i o n 

C l a i m o r i s s u e l i t i g a t e d o r p r e c l u d e d 
C e r v i c a l c o n d i t i o n / C 4 - 5 , 85 
D.O. appealed/TTD, 668,1266 
D i s m i s s a l w i t h p r e j u d i c e / D e t e r m i n a t i o n Order, 372 
Low back c o n d i t i o n / d e g e n e r a t i v e back c o n d i t i o n , 864 
Low back c o n d i t i o n / s a m e c o n d i t i o n , 1003 
Own M o t i o n Order/Own M o t i o n c l a i m , 89 
P s y c h o l o g i c a l (secondary c o n d i t i o n ) : o l d law/new law, 784 
S u r g e r y r e q u e s t / s u r g e r y r e q u e s t , 692 
TTD (amount)/TTD ( r a t e ) , 1025 

C l a i m o r i s s u e n o t l i t i g a t e d o r p r e c l u d e d 
B i l a t e r a l l e g i n j u r y / c u r r e n t knee c o n d i t i o n , 948 
C o m p e n s a b i l i t y / c u r r e n t c o n d i t i o n ( a l l p s y c h o l o g i c a l ) , 339 
D i s c b u l d e / d i s c r u p t u r e , 669 
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RES JUDICATA ( c o n t i n u e d ) 
P r i o r l i t i g a t i o n ( c o n t i n u e d ) 

C l a i m o r i s s u e n o t l i t i g a t e d o r p r e c l u d e d ( c o n t i n u e d ) 
E n t i t l e m e n t t o TTD/back-up d e n i a l , 403 
Low back c o n d i t i o n / s p i n a l s t e n o s i s , 864 
PTD award/PTD r a t e , 1025 
R e l a t i o n s h i p o f s e r v i c e s t o c l a i m / r e l a t i o n s h i p t o d i f f e r e n t c l a i m , 680 

P r i o r s e t t l e m e n t 
C l a i m a c c e p t e d l a t e / s u b s e q u e n t l y d e n i e d , 261 
DCS c o n d i t i o n / s a m e c o n d i t i o n c l a i m , 858,1344 
DCS c u r r e n t c o n d i t i o n / a g g r a v a t i o n c l a i m , 309 
P a r t i a l d e n i a l as law o f t h e case, 1035 
PPD a w a r d / r a t e p e r degree, 180 

S t i p u l a t i o n a c c e p t i n g v e s t i b u l a r c o n d i t i o n / T M J c l a i m , 244 

RESPONSIBILITY CASES See SUCCESSIVE EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 
SETTLEMENTS & STIPULATIONS 

See a l s o : RES JUDICATA 
Claims D i s p o s i t i o n Agreement 

A t t o r n e y f e e s : d i s p u t e between p r e s e n t and former a t t o r n e y s , 819 
E f f e c t on DCS o f a g g r a v a t i o n c l a i m , 1081 
Order a p p r o v i n g 

I n a d v e r t e n t e r r o r 
C o p i e s , o m i s s i o n t o p r o v i d e , 57 
Summary sheet n o t c o r r e c t e d , 63 

M i s r e p r e s e n t a t i o n n o t e s t a b l i s h e d , 97 
On R e c o n s i d e r a t i o n 

Addendum removes o f f e n s i v e t e r m , 81 
H a n d w r i t t e n amendment, 423 

R e c o n s i d e r a t i o n r e q u e s t 
Not t i m e l y f i l e d , 716 

Order d i s a p p r o v i n g *Bold Page = Court Case* 
A t t o r n e y f e e 

Co s t s , 51 
C l a i m a n t ' s r e q u e s t f o r , 819 
Claims p r o c e s s i n g f u n c t i o n s , 51 
L i m i t a t i o n on m e d i c a l s e r v i c e s 

G e n e r a l l y , 496 
M e d i c a l l y s t a t i o n a r y d a t e d e c l a r e d , 51 

R e c o n s i d e r a t i o n r e q u e s t 
Not t i m e l y f i l e d , 87 

D i s p u t e d C l a i m S e t t l e m e n t 
A g g r a v a t i o n c l a i m : CDA's e f f e c t on, 1081 

S t i p u l a t e d agreement 
As p r o h i b i t e d r e l e a s e o f r i g h t s , 1035 
Enforcement i s s u e , 281,475,492,527,872,974 
M o t i o n t o s e t a s i d e , 478,1035 
P e n a l t y i s s u e , 872 
PPD i s s u e : H e a r i n g s D i v i s i o n w i t h o u t a u t h o r i t y , 47 

SUBJECT WORKERS See COVERAGE QUESTIONS 
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SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l d i s e a s e 

A c c e p t e d c l a i m n o t c l o s e d ; r e s p o n s i b i l i t y s h i f t s , 322 
A g g r a v a t i o n f o u n d , 2,4,13,236,279,375,386,645,839,864,892,996,998,1222,1243, 

1250,1278 
Burden o f p r o o f 

1990 Amendments, 2,4,36,124,236,386,445,695,846,864,892,967,993,996,998, 
1033,1132,1142,1222,1243 

C o n d i t i o n v s . body p a r t , d i s c u s s e d , 102 
Lay v s . m e d i c a l e v i d e n c e , 998 
Pre-1990, 257,838,839,1250 
P r e - e x i s t i n g c o n d i t i o n and 1990 Amendments, 36,1091,1132 

C o m p e n s a b i l i t y conceded 
.307 Order e n t e r e d : e f f e c t on c o m p e n s a b i l i t y i s s u e , 178 
By one c a r r i e r , a l l d e n i a l s a f f i r m e d , 331 

C o m p e n s a b i l i t y n o t conceded *Bold Page = Court Case* 
.307 o r d e r e r r o n e o u s l y i s s u e d , 1321 s 
Overbroad d e n i a l s e t a s i d e , 380 

N e i t h e r c l a i m compensable, 801,1061 
New i n j u r y f o u n d , 36,102,124,257,322,380,445,838,846,1091,1132,1142 
New o c c u p a t i o n a l d i s e a s e f o u n d , 1033,1211,1221 
One c l a i m DCS'd: e f f e c t on r e m a i n i n g c a r r i e r s , 539 

I n j u r y d u r i n g A u t h o r i z e d T r a i n i n g Program, 296 
L a s t i n j u r i o u s exposure i s s u e 

Burden o f p r o o f , 854,1134,1253 
Date o f d i s a b i l i t y , 561,854,1134,1162,1253 
F i r s t employer r e s p o n s i b l e , 875 
L a t e r employer r e s p o n s i b l e , 854,1134,1162,1219,1253 

M u l t i p l e a c c e p t e d c l a i m s , 722 
O r e g o n / o u t - o f - s t a t e c l a i m , 286,571 
S t a n d a r d o f r e v i e w , 4,124,139,178,375,838,972 

TEMPORARY TOTAL DISABILITY See a l s o : OWN MOTION JURISDICTION; PAYMENT 
E n t i t l e m e n t 

Burden o f p r o o f , 169,547,982 
C l a i m n o t c l o s e d , 378,657 
I n c a r c e r a t i o n , 890 
L e f t m o d i f i e d work due t o i n j u r y , 510 
N o n c r e d i b l e c l a i m a n t , 657 
O v e r l a p p i n g c l a i m s , 1054 
S u b s t a n t i v e v s . p r o c e d u r a l , 433,521,898,982 
Two c l a i m s : how t o a v o i d d ouble b e n e f i t s , 447 
Unemployment b e n e f i t s , r e c e i p t o f , 484 
W i t h d r a w a l f r o m l a b o r market i s s u e (See A l s o : OWN MOTION JURISDICTION) 

"Re g u l a r , g a i n f u l employment" d i s c u s s e d , 913 
C l a i m a n t ' s t e s t i m o n y , 773 
F u l l t i m e s t u d e n t , 521 
R e t i r e m e n t b e f o r e a g g r a v a t i o n , 707 
R e t i r e m e n t , 377 
Time t o d e t e r m i n e , 773,913 
W i l l i n g n e s s t o work, 773,913 

I n t e r i m compensation 
A g g r a v a t i o n c l a i m 

"Due t o i n j u r y " r e q u i r e m e n t , 504 
M e d i c a l v e r i f i c a t i o n , i n a b i l i t y t o work, d i s c u s s e d , 1158 
Noncomplying employer c l a i m , 1250 
O v e r l a p p i n g i n j u r y , new o c c u p a t i o n a l d i s e a s e c l a i m s , 1054 
Pre-1990 Amendments, 1250 
Prima f a c i e e v i d e n c e , compensable w o r s e n i n g , 67,231,427,520,1239 
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TEMPORARY TOTAL DISABILITY ( c o n t i n u e d ) 
I n t e r i m compensation ( c o n t i n u e d ) 

A g g r a v a t i o n c l a i m ( c o n t i n u e d ) 
R e t r o a c t i v e a u t h o r i z a t i o n , 504 

O r i g i n a l c l a i m 
I n c l u s i v e d a t e s , 1145 
Leave work r e q u i r e m e n t , 1145 
Noncomplying employer c l a i m , 1145 

P e n a l t y i s s u e 
F a i l u r e t o pay 

Conduct r e a s o n a b l e , 427,510,890,982,1145,1158,1250 
Conduct u n r e a s o n a b l e , 159,484,978,982,1054,1105 

L a t e payment i s s u e , 159 
Rate, 524 
T e r m i n a t i o n o f TTD, 93,362,396,521,867,978,982,1076 

Rate 
Burden o f p r o o f , 569 Q> 
"Extended gaps" d i s c u s s e d , 524,569 
O n - c a l l employee, 524 
O v e r t i m e , 524 
Pre-employment c o n t r a c t / s a l a r i e d employee, 1112 
P r i o r l i t i g a t i o n : TTD amounts, PTD i s s u e s , 1025 
"Time o f h i r e " i s s u e , 569 
"Wage" d i s c u s s e d , 1112 

Temporary p a r t i a l d i s a b i l i t y 
Bona f i d e o f f e r o f employment i s s u e , 1062 
Labor d i s p u t e , 321,506,724,881,1062 
L a y o f f f r o m m o d i f i e d work, 809 
T e r m i n a t i o n ( j o b ) a f t e r r e t u r n t o work, 134 
W i t h d r a w a l o f j o b o f f e r , 484 

T e r m i n a t i o n 
1990 Amendments, 93,362,521 
U n i l a t e r a l t e r m i n a t i o n 

A g g r a v a t i o n c l a i m d e t e r m i n e d n o t compensable on r e v i e w , 917 
A t t e n d i n g p h y s i c i a n v e r i f i c a t i o n o f i n a b i l i t y t o work i s s u e , 513,978 
C l a i m a n t becomes f u l l t i m e s t u d e n t , 521,543 
C l a i m a n t l e f t c o u n t r y , 396 
D e n i a l o f d i s a b l i n g s t a t u s , 433 
F a i l u r e t o n o t i f y a t t o r n e y o f j o b o f f e r , 803 
I n c a r c e r a t i o n , 362,890 
M o d i f i e d work o f f e r w i t h o u t p h y s i c i a n a p p r o v a l , 867 
P r o s p e c t i v e r e l e a s e t o r e g u l a r work, 982 
Re f e r e e ' s o r d e r n u l l and v o i d , 1006 
Release t o m o d i f i e d work, 93,362,433 
Release t o r e g u l a r work r e s c i n d e d , 978 
T e r m i n a t i o n ( j o b ) b e f o r e s t a r t o f m o d i f i e d work, 433 

THIRD PARTY CLAIMS 
C a r r i e r ' s d u t y t o p u r s u e , 1347 
D i s t r i b u t i o n i s s u e 

A t t o r n e y f e e s f r o m c a r r i e r l i e n , 954 
C a r r i e r ' s l i e n 

C l a i m , t h i r d p a r t y i n j u r y c o s t s i n d i s t i n g u i s h a b l e , 288 
"Compensation" d i s c u s s e d , 954 
C o n f l i c t o f laws q u e s t i o n , 353 
E x p e n d i t u r e s due t o m e d i c a l m a l p r a c t i c e , 757 
MVA w h i l e c l a i m open, 752 

C l a i m i n d e n i e d s t a t u s a t t i m e o f s e t t l e m e n t , 1342 
I m p e r m i s s i b l e d i s t r i b u t i o n , 859 
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THIRD PARTY CLAIMS ( c o n t i n u e d ) 
D i s t r i b u t i o n i s s u e ( c o n t i n u e d ) *Bold Page = Court Case* 

M a l p r a c t i c e a c t i o n proceeds, 75,353 
S t r u c t u r e d s e t t l e m e n t , 757 

"Payi n g agency" d i s c u s s e d , 1342 
P a y i n g agency's l i e n 

M a l p r a c t i c e a c t i o n : m e d i c a l s , temporary d i s a b i l i t y , 75 
S e t t l e m e n t i s s u e 

C a r r i e r o b j e c t i o n o v e r r u l e d , 466 
D i s a p p r o v e d : "gamesmanship" i n a l l o c a t i o n t o spouse, 1182 
None re a c h e d : v a l i d i t y o f l i e n i s s u e premature, 764 

TIME LIMITATIONS See AGGRAVATION CLAIM (PROCEDURAL); CLAIMS FILING; REQUEST 
FOR HEARING (F I L I N G ) ; REQUEST FOR REVIEW ( F I L I N G ) ; 
REQUEST FOR REVIEW—COURTS 

TORT ACTION 
See a l s o : EXCLUSIVE REMEDY 

VOCATIONAL REHABILITATION 
D i r e c t o r ' s o r d e r 

A f f i r m e d 
D i s m i s s a l , 532,721 
E a r n i n g s a t t i m e o f a g g r a v a t i o n , 884 
Own M o t i o n s t a t u s : e n t i t l e m e n t t o s e r v i c e s , 884 
S e t t l e m e n t , c l a i m a n t u n r e p r e s e n t e d , 440 

F i l i n g , t i m e f o r 
D i r e c t o r ' s r e v i e w , 532 
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Case Page(s) 

A b b o t t v. SAIF, 45 Or App 657 (1980) 64,309,313,681,1107 
Adams v. Tr a n s a m e r i c a I n s . Group. 45 Or App 769 (1980) 182 
Aetna C a s u a l t y v. Aschbacher, 107 Or App 494 (1991) 24,117,194,350,358, 

382,420,444,448,459,507,541,549,561,564,565,567,713,737,852,920,1122,1219, 
1282,1283,1290 

Aetna C a s u a l t y v. Jackson, 108 Or App 253 (1991) 163,362,726 
Aetna C a s u a l t y v. Kupetz. 106 Or App 670 (1991) 322,797,1243 
Aetna C a s u a l t y & S u r e t y v. OHSU. 310 Or 61 ( 1 9 9 0 ) . . . 562,1347 
A q r i p a c , I n c . v. Zimmerman, 97 Or App 512 (1989) 79,834 
A l b a n y G e n e r a l Hosp. v. Gasperino. 113 Or App 411 ( 1 9 9 2 ) . . . 1263,1268 
A l l e n v. American Hardwoods, 102 Or App 562 (1990) 353,1182 
A l l i e v. SAIF, 79 Or App 284 (1986) 10,316,842,996,1151 
A l v a r e z v. GAB Business S e r v i c e s , 72 Or App 524 (1985) 90,937,1140 
American N u r s i n g v. Yos t , 108 Or App 243 (1991) 1310 
Anaconda Co. v. Dept. o f Rev.. 278 Or 723 (1977) 697 
Anderson v. P u b l i s h e r s Paper. 78 Or App 513 (1986) 147,247,587,834,1048 
Anderson v. P u b l i s h e r s Paper. 93 Or App 516 (1988) 1048 
Anderson v. West Union V i l l a g e Sq.. 44 Or App 687 ( 1 9 8 0 ) . . . 810 
A n f i l o f i e f f v. SAIF. 52 Or App 127 (1981) 803 

Argo n a u t I n s . v. K i n g , 63 
Argo n a u t I n s . v. Mageske, 
Ar g o n a u t I n s . v. Mock, 95 
Ar m s t r o n g v. A s t e n - H i l l . < 

1346 
A r m s t r o n g v. SAIF. 67 Or App 498 (1984) 1246 
As h l e y v. U n i v e r s i t y o f Oregon, 100 Or App 588 ( 1 9 9 0 ) . . . . . . 905,1078 
A u s t i n v. SAIF, 48 Or App 7 (1980) 39,1140 
B a i l e y v. SAIF, 296 Or 41 (1983) 814 
B a r n e t t v. EBI Companies, 105 Or App 145 (1991) 1042 
B a r r v. EBI Companies. 88 Or App 132 (1987) 284,333,722,778,893, 

981,1060,1194 
B a r r e t t v. Coast Range Plywood. 294 Or 641 (1983) 336 
B a r r e t t v. D & H D r v w a l l , 300 Or 325, 553 (1985) 8,678,1036 
B a r r e t t v. Union O i l D i s t r i b u t o r s . 60 Or App 483 ( 1 9 8 2 ) . . . . 1290 
Bauman v. SAIF, 295 Or 788 (1983) 132,240,403,1129, 

1229,1286,1321,1346 
BBC Brown B o v e r i v. Lusk, 108 Or App 623 (1991) 333,532 
Bebout v. SAIF. 22 Or App 1 (1973) 1305 
B e n n e t t v. C i t y o f Salem, 192 Or 531 (1951) 479 
Be n z i n g e r v. Dept. o f I n s . & F i n . . 107 Or App 449 ( 1 9 9 1 ) . . . 697 
B e r l i n e r v. Weyerhaeuser. 54 Or App 624 (1981) 39,90,213,362,535, 

982,1014,1140 
B e r l i n e r v. Weyerhaeuser. 92 Or App 264 (1988) 62,182,740 
B l a i n v. Owen, 106 Or App 285 (1991) 1270 
Boehr v. M i d - W i l l a m . V a l l e y Food. 109 Or App 292 (1991) 163,207,244,472,504, 

726,1060,1213 
Bohemia. I n c . v. M c K i l l o p . 112 Or App 261 (1992) 786,875 
B o i s e Cascade v. Hass l e n , 108 Or App 605 (1991) 82,672 
B o i s e Cascade v. Katzenbach. 104 Or App 732 (1990) 1222 
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Roles, Glen P. , 43 Van Natta 278 (1991) 234,308 
R o l l e r , Charles W. , 39 Van Natta 504 (1987) 1001 
Rose, L a r r y K. , 41 Van Natta 69 (1989) 322 
Ross. L i s a L. , 40 Van Natta 1962 (1988) 1178 
Rushton, Ronald L.. 44 Van Natta 124 (1992) 386,967,993,998,1091 
Rustrum, Herbert P., 37 Van Natta 1291 (1985) 1048 
Samples, Benny W. , 42 Van Natta 2642 (1990) 198 
Sanchez,: Jose E. , 42 Van Natta 2313 (1990) 1199 
Sanders, W i l l i a m E. , 43 Van Natta 558 (1991) 358 
Sanderson, S h i r l e y J... 44 Van Natta 484 (1992) 881,1105 
Sandoval. Joel O. , 44 Van Natta 543 (1992) 978 
Santibanez, Carlos C., 43 Van Natta 2685 (1991) 377 
S c a r r i o f f i n i . Opal L., 42 Van Natta 1937 (1990) 947 
Schemmel, Ralph W.. , 40 Van Natta 951 (1988).. 757 
S c h e t t l e r , Sharon, 42 Van Natta 2540 (1990) 277 
S c h i l l i n g . Ronald L. , 42 Van Natta 2566 (1990) 247 
S c h i l t h u i s . John C. , 43 Van Natta 1396 (1991) 200 
Schmidt, Marlene G. , 43 Van Natta 1211 (1991) 102 
Schroeder. Timothy R. , 41 Van Natta 568 (1989) 4,838 
Schwane, Henry K., 44 Van Natta 679 (1992) 1143,1260 
Seals, C l i n t o n F. , 42 Van Natta 268 (1990) 1229 
Seebach, Raymond J.. 43 Van Natta 2687 (1991) 26,27,146,169,202,219,261 
Seeley, Tony R. , 41 Van Natta 130 (1989) 823 
Sepu l l , Mike, 42 Van Natta 470 (1990) 1243 
Serna, G l o r i a , 42 Van Natta 54 (1990) 1028 
Sheppard, Adelbert P. , 39 Van Natta 747 (1987) 597 
Shotwell, A l t o n H. , 43 Van Natta 2421 (1991) 490 
Shute, Delores M. , 41 Van Natta 1028 (1989) ... 764 
Simons, Kenneth M., 41 Van Natta 378, 646 (1989) 220,224,959,965 
Simpson, Grace B., 43 Van Natta 1276 (1991) 47,436,466,1003,1006 
S i n i s c a l , Thomas E. , 43 Van Natta 2635 (1991) 1202 
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Case Page(s) 

Slade, Roger F., 43 Van Natta 631 (1991) 221,709 
Smith. Charles L. , 41 Van Natta 75 (1989) 523 
Smith, Euzella, 44 Van Natta 778 (1992) 893,1194 
Smith, Lvle L. . 43 Van Natta 169 (1991) 909 
Smith, Mark G. , 43 Van Natta 315 (1991) 953 
Smith, Robert G. , 43 Van Natta 104 (1991) 823 
Sok, Sabeth. 42 Van Natta 2791 (1990) 848 
Sosa, C i r i a c o , 43 Van Natta 1713 (1991) 367 
Soto, Olqa I . , 44 Van Natta 697 (1992) 769,775,994,1056,1175,1197 
Souther land, Deanna L. . 42 Van Natta 608 (1990) 99 
Spinks, Jack, 43 Van Natta 1181 (1991) 539 
Spunaugle, Jeannie E.. 42 Van Natta 2546 (1990) 72 
S t a r r , H o l l i s t e r L. . 39 Van Natta 79 (1987) 216 
Ste i n e r , Raymond, 40 Van Natta 381 (1988) 1342 
Stevens. Carl L. , 43 Van Natta 2700 (1991) 72 
Stevenson, Guv, 36 Van Natta 1055 (1984) 1048 
Stevenson, Richard J., 43 Van Natta 1883 (1991) 192,232,520,956 
S t i e h l , Theron, 43 Van Natta 686 (1991) 664,820 
Stinson, Ralph P., J r . , 44 Van Natta 485 (1992) 1007 
Stock, Ronald A., 43 Van Natta 1889 (1991) 367 
Stone, Sidney A. . 31 Van Natta 84 (1981) 664 
Stout, Lonnie H. . 42 Van Natta 2548 (1990) 532,884 
Swanger, Thomas L. . 42 Van Natta 887 (1990) 987 
T a l l a n t , John A. . 42 Van Natta 939 (1990) 931 
Tate. James D. . 42 Van Natta 112 (1990) 817 
Taylor, Richard F. , 40 Van Natta 384 (1988) 1023 
Teeters, Susan K. , 42 Van Natta 1115 (1988) 436 
Theodore, Gladys M.. 44 Van Natta 905 (1992) 911,951,1061,1078,1213, 

1228,1235 
Thomas. L e s l i e . 44 Van Natta 200 (1992) 797 
Thomas, M y r t l e L., 35 Van Natta 1093 (1983) 959,1201 
Thompson, P a t r i c i a S., 42 Van Natta 648 (1990) 244 
Thompson, Tamara E. , 44 Van Natta 337 (1992) 1151 
Thorn, Thomas N. . 42 Van Natta 2325 (1990) 178 
Thornton, Marvin. 34 Van Natta 999, 1002 (1982) 757,859 
Thrash. Katherine E., 43 Van Natta 846 (1991) 85 
T i l l e r y . Beverly R.. 43 Van Natta 2470 (1991) 102,331,722 
T i p l e r , Markus M. . 43 Van Natta 1968 (1991) 416 
Todd, Bobby G. . 42 Van Natta 1648 (1990) 1014 
Traver, Thomas T. , 43 Van Natta 2295 (1991) 757 
Trevino, J u a n i t a . 34 Van Natta 632 (1982) 1048 
T r o x e l l , Susan D. , 42 Van Natta 1300 (1990) 820 
T r u i i l l o , J u l i e A. , 40 Van Natta 1892 (1988) 867 
Trump, Robert L. . 44 Van Natta 3 (1992) 225 
Tucker, W i l l a D. . 42 Van Natta 1281 (1990) 39 
Turner, Anna M. . 41 Van Natta 1956 (1989) 216 
Turpin. Joel D. . 41 Van Natta 1736 (1989) 102,1132 
Turpin. S a l l y M. . 37 Van Natta 924 (1985) 524 
T u t t l e . Rose D. , 44 Van Natta 339 (1992) 864 
Vasguez. Ricardo. 43 Van Natta 1678 (1991) 2,4,36,124,178,236,386,445, 

695,864,892,967,993,996,998,1091,1132,1142,1222,1243 
Vaughn. Ernest L. . 40 Van Natta 1574 (1988) 62 
V e a r r i e r . Karen A., 42 Van Natta 2071 (1990) 51 
V i o l e t t . George, 42 Van Natta 2647 (1990) 108,518 
V o e l l e r . Paul E. . 42 Van Natta 1775 (1990) 39 
Volcay, S h i r l e n e E., 42 Van Natta 2773 (1990) 850 
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V o l l e r , Raymond S., 43 Van Natta 72 (1991) 659 
Waasdorp, David L. , 38 Van Natta 81 (1986) 235 
Waldrupe, Gary L., 44 Van Natta 702 (1992) 804,937,1010,1118 
Waldrupe, Gary L. , 43 Van Natta 2705 (1991) 225 
Walker, Cheryl, 40 Van Natta 1973 (1988) 1264 
Walker, Connie R. , 40 Van Natta 84 (1988) 795 
Walker, Ida M. , 43 Van Natta 1402 (1991) 2,7,36,53,64,66,67,108,146, 

148,159,169,176,178,202,204,211,225,240,251,255,258,279,281,296,300,337,350, 
362,367,373,378,386,396,403,406,419,423,427,433,445,484,49 5,521,529,548,657, 
664,669,674,677,690,695,716,740,781,804,818,831,843,854,905,959,968,982,996, 
998,1033,1042,1079,1101,1105,1129,1162,1191,1239,1243,1268 

Ward, Harold D. , 42 Van Natta 381 (1990) 1263 
Ward, Thomas B., 35 Van Natta 1552 (1983) 850 
Warner, Linda, 43 Van Natta 159 (1991) 1189 
Warner. Ronald L. . 40 Van Natta 1082 (1988) 792 
Watkins, Dean L., 43 Van Natta 527 (1991) 1003,1006 
Watkins. Dean L.. 44 Van Natta 1003 (1992) 1006 
Wayne. Kimberly, 44 Van Natta 328 (1992) 458,736,1009 
Weaver, Mary E., 43 Van Natta 2618 (1991) 1,551,989 
Weich, David F., 39 Van Natta 468 (1987) 436,668 
Weiqel, Paul F. . 44 Van Natta 44 (1992)... 776 
Werth. I r i s J. , 42 Van Natta 1243 (1990) 966 
West, Debra A. , 43 Van Natta 2299 (1991) 956 
Wiedle. Mark. 43 Van Natta 855 (1991) 36,67,176,213,225,251,270, 

314,322,390,406,429,445,500,677,681,781,846,888,892,993,998,1020,1036,1061, 
1087,1107,1113,1115,1129,1178,1191 

Wigqer, O l l i e D., 43 Van Natta 261 (1991) 4 
Wiley, James H. , 43 Van Natta 153 (1991) 126 
Wi l l i a m s , Donald A., 43 Van Natta 1892 (1991) 469 
Wi l l i a m s , Robert s . , 38 Van Natta 119 (1986) 757,954 
W i l l i s , L i l l i e M. , 42 Van Natta 1923 (1990) 820 
Wilson, Charles W. , 43 Van Natta 2792 (1991) 726 
Wilson, Donna J. , 42 Van Natta 1026 (1990) 393 
Wilson, Jimmie L.. 42 Van Natta 2526 (1990) 490,709,1071 
Wilson, Keelv K. . 43 Van Natta 1365 (1991) 51 
Wilson. Lawrence E., 43 Van Natta 1131 (1991) 313 
Wilson, W i l l i a m J.. 43 Van Natta 288 (1991) 724,1062 
Wilson, W i l l i a m J. . 44 Van Natta 724 (1992) 1062 
Winn, Marty, 42 Van Natta 1013 (1990) 390 
Winship, Brenda M., 42 Van Natta 2443 (1990) 854 
Winter, Norman L.. 43 Van Natta 144 (1991) 194,549 
Wise, Linda L. , 42 Van Natta 115 (1990) 839,993,1162 
Wolf. V i r g i n i a . 40 Van Natta 1725 (1988) 433 
Woltersdorf. Marcella L., 42 Van Natta 1235 (1990).. 1028 
Wood. Mickey L. , 40 Van Natta 1860 (1988) 393 
Woodruff, A l v i n L. . 39 Van Natta 1161 (1987) 493 
Woodward, Joseph L., 39 Van Natta 1163 (1987) 801,892,1162,1211 
Wright, Linda F.. 42 Van Natta 2570 (1990) 34,684 
Yankauskas, Glory. 43 Van Natta 670 (1991) 200,358,534 
Ybarra, Manuel A.. 43 Van Natta 376 (1991) 859 
York. Ray Lynn, 35 Van Natta 558 (1983) 664 
Yost. Lorene E., 43 Van Natta 2321 (1991) 11 
Young, Betty R. , 44 Van Natta 47 (1992) 186 
Zuniga, Tony M. , 44 Van Natta 427 (1992) 1239 
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S t a t u t e Page(s) 

ORS 18.160 147,247,587 
ORS 20.105(1) 577 
ORS 
ORS 367 
ORS 82.010 729 
ORS 144.331 362 
ORS 144.343(6) 362 *BOLD PAGE = COURT CASE* 
ORS 144.345 362 
ORS 144.346 362 
ORS 144.350 362 
ORS 890 
OAR 144.450 890 
ORS 159 
ORS 174.020 583 
ORS 174.120 895 
ORS 
ORS 
ORS 183.315(1) 597 
ORS 183.355(2) 597 
ORS 183.450 
ORS 183.450(1) 597,848 
ORS 183.482 
ORS 183.482(6) 308,1121,1286 
ORS 183.482(7) 597,1282,1289 
ORS 597,1282 
ORS 183.482(8)(a) 597,1292 
ORS 183.482(8)(a)(B) .. 1282 
ORS 183.482(8)(c) 1346 
ORS 724 
ORS 423.020(1)(d) 
ORS 655.505 t o .550 ... 96,1314 
ORS 
ORS 655.515(1) 1314 
ORS 
ORS 96 
ORS 655.520(2) 1314 
ORS 655.520(3) 96 
ORS 1314 
ORS 367 
ORS 656.005(6) 284,778,962,1194 
ORS 232,419,529,784,1036,1292 
ORS 656.005(7)(a) 2,29,36,124,142,148,152,159,169,178,197,217, 

225,236,239,251,270, 274,314,322,390,406,445,487,500,669,677,781,801,846,877, 
888,892,993,998,1000 ,1016,1020,1029,1061,1065,1067,1082,1087,1091,1105,1107, 
1115,1129,1137,1171, 1178,1191,1243,1258,1292,1319 

ORS 656.005(7)(a)(A) .. 18,53,64,67,113,169,200,204,225,337,339,383, 
392,423,429,472,477,481,497,526,532,807,834,864,923,928,951,959,1020,1082, 
1101,1151,1178,1263,1268,1310 

ORS 656.005(7)(a)(B) 8,36,96,112,124,139,148,165,176,213,236,244, 
251,275,300,322,339,390,393,401,406,430,481,500,664,681,730,781,801,810,831, 
846,864,877,937,967,1020,1036,1086,1087,1091,1107,1115,1129,1132,1178,1191, 
1235,1275,1278 

ORS 656.005(7) (b) 152,433,1292 
ORS 656.005(7) (b) (A) 152,165,1292 
ORS 656.005(7) (b) (B) 529,1065 
ORS 656.005(7)(b)(C) 66 
ORS 656.005(7)(c) 433 
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ORS 656.005(7)(c)(B) 1278 
ORS 656.005(8) 52,219,220,224,778,954,1194,1321 
ORS 656.005(12) 1239 
ORS 656.005(12)(a)(A) 136,776 
ORS 656.005(12) (b) 885 
ORS 656.005(12)(b)(A) 493,1228 
ORS 656.005(12)(b)(B) 367 
ORS 656.005(13) 333 
ORS 656.005(17) 39,72,120,187,213,362,512,517,535,740,937, 

982,1014,1140 
ORS 656.005(19) 29,36,152,176,217,314,398,406,419,445,892, 

993,998,1000,1082 
ORS 656.005(20) 62,182,931,964,1023,1270,1337 
ORS 656.005(26) 1335 
ORS 656.005(27) 333,532,1112 
ORS 656.005(28) 333,913 
ORS 656.012 597 
ORS 656.012(2) (a) 134 
ORS 656.012(2)(b) 597,684,697 
ORS 656.017 1312 
ORS 656.018 1347 
ORS 656.018(1) (a) 1347 
ORS 656.018(3) 1347 
ORS 656.024 1107 
ORS 656.027 555,1312,1335 
ORS 656.027(2) 555,1067 
ORS 656.027(3) 365,1067,1125 
ORS 656.027(3) (a) 1067 
ORS 656.027(3)(a)(A) 1067 
ORS 656.027(3)(a)(B) 1067 
ORS 656.029 1312 
ORS 656.029(1) 555,1312 
ORS 656.052 1312 
ORS 656.052(1) 1312 
ORS 656.052(2) 1312 
ORS 656.054 1250 
ORS 656.054(1) 1145,1250,1342 
ORS 656.126(1) 286,365,1335 
ORS 656.126(2) 286,1335 
ORS 656.154 752,757,954 
ORS 656.160 890 
ORS 656.202(2) 571 
ORS 656.204 1148 
ORS 656.206 662,1160 
ORS 656.206(3) 719 
ORS 656.210 134,362,378,569,890,982 
ORS 656.210(1) 1112 
ORS 656.210(2) (b) (A) .' 569 
ORS 656.210(2) (c) 524 
ORS 656.210(3) 1145,1189 
ORS 656.212 134,362,890,1326 
ORS 656.214 ; 472,579,905 
ORS 656.214(2) 1,54,180,203,400,579,729,1143,1195,1261 
ORS 656.214(2) (a) 187 
ORS 656.214(2) (b) 187 
ORS 656.214(2) (c) 187 
ORS 656.214(2) (d) 187 
ORS 656 .214(2) (e) 187 
ORS 656.214(2) ( f ) 187 
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ORS 656.214(2)(g) 187 
ORS 656 .214(2) (k) 187 *BOLD PAGE = COURT CASE* 
ORS 656.214(3) 187,579 
ORS 656.214(4) 187,579 
ORS 656.214(5) 225,417,579,657,678,709,740,769,911,1217, 

1261 
ORS 656.218(1) 72 
ORS 656.234 51 
ORS 656.236 81,87,577,715 
ORS 656.236(1) 51,57,63,81,97,423,1035 
ORS 656.236(1)(a) 51 
ORS 656.236(1)(b) 97 
ORS 656.236(1)(c) 819 
ORS 656.236(4) 51 
ORS 656.245 66,100,116,119,123,274,367,380,451,493,496, 

549,690,800,824,843,872,905,910,959,965,974,978,1001,1078,1126,1201,1238 
ORS 656.245(1) 173,300,367,454,716,815,872,928,965,1115 
ORS 656.245(1) (a) 173,274,435,485,937,965 
ORS 656.245(1) (b) 51,281,493,843,905,951,978,1078,1213,1228 
ORS 646.245(1)(c) 690 
ORS 656.245(2) 435 
ORS 656.245(3)(a) 702 
ORS 656.245(3)(b) 1239 
ORS 656.245(3) (b) (B) 136,221,776,885,1217,1238 
ORS 656.252 597 
ORS 656.252(1) 597 
ORS 656.252(2) 597 
ORS 656.252(4) 597 
ORS 656.252(5) 597 
ORS 656.254(1) 597 
ORS 656.254(3)(a) 17 
ORS 656.262 6,51,108,211,225,261,480,587,1007,1137 
ORS 656.262(1)(a) 978 
ORS 656.262(2) 824,1054,1229 
ORS 656 .262(3) 108 
ORS 656 .262(4) 67 
ORS 656 .262(4) (a) 159,1054,1145 
ORS 656.262(4) (b) 159,336,513,543,978 
ORS 656.262(6) 108,148,232,240,261,284,333,358,403,431,518, 

548,695,726,778,824,898,981,1054,1060,1121,1129,1194,1229,1253,1277,1278, 
1283,1321 

ORS 656.262(6)(b) 495 
ORS 656.262(6)(c) 1189 
ORS 656.262(8) 211,325,587,1241 
ORS 656.262(9) 778,848,1194 
ORS 656.262(10) 1,25,67,79,108,159,164,192,207,232,251,261, 

328,362,367,386,469,484,485,497,502,510,513,518,543,551,672,709,726,781,784, 
824,834,867,898,905,989,1003,1076,1105,1115,1229,1246,1271,1283,1292 

ORS 656.262(10) (a) 93,108,159,472,487,518,521,524,709,889,982, 
1039,1054,1105,1178,1193,1292 

ORS 656.262(12) 1189 
ORS 656.265(1) 152,390,534,797,875,1243 
ORS 656.265(2) 534,797,1243 
ORS 656.265(4) 322,390 
ORS 656.265(4)(a) 534 
ORS 656.265(4)(b) 534 
ORS 656.265(4)(c) 534 
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ORS 656.265(4) (d) 534 
ORS 656.266 36,54,213,296,547,681,901,1202,1289,1316 
ORS 656.268 26,47,93,186,187,255,294,413,433,769,809, 

867,881,927,978,1168,1175,1266,1290 
ORS 656.268(1) 213,225,362,535,674,975,982,1014,1140 
ORS 656.268(3) 93,187,362,433,513,521,543,815,856,867,917, 

978,982,1006,1062 
ORS 656.268(3)(a) 93,433,521,867,978,982 
ORS 656.268(3)(b) 93,433,521,867,978,982 
ORS 656.268(3)(C) 93,362,433,521,803,867,881,978,982,1062 
ORS 656.268(3) (e) ....856 
ORS 656.268(4) 187,225,740 
ORS 656.268(4)(e) 186,697,769,994,1175,1210,1214 
ORS 656.268(4) ( f ) 1175 
ORS 656.268(4) (g) 1175 
ORS 656.268(5) 47,225,697,769,895,994,1175,1214 
ORS 656.268(6) . 47,225,591,697,769,994,1175,1266 
ORS 656.268(6)(a) . 697 
ORS 656.268(6)(b) 47,186,697,769,895,994 
ORS 656.268(7) 136,225,697,769,887,994,1056,1175,1197,1217 
ORS 656.268(8) ....... ..... 225,834 
ORS 656.268(9) 255 
ORS 656.268(10) 740 
ORS 656.268(11) 210,255,1168 
ORS 656.268(12) 724 
ORS 656.268(13) 820,1199 
ORS 656.268(14) 240 
ORS 656.273 6, 286., 353, 373, 495, 504, 716,810,858, 864, 877, 

893,898,901,905,1086,1151 
ORS 656.273(1) 7,78,155,231,279,305,327,331,423,427,481, 

664,674,716,722,801,807,810,877,901,905,972,991,1042,1127,1165,1235,1239, 
1250,1268,1290,1346 

ORS 656.273(1) (a) 331 
ORS 656.273(2) ...... . . . . . 520,956 
ORS 656.273(3) 7,155,279,305,331,427,495,520,664,807,905, 

956,1165,1235 
ORS 656.273(4) 375,380 
ORS 656.273(6) 67,231,427,1158,1239,1250 
ORS 656.273(6) (b) 504 
ORS 656.273(8) 155,231,305,327,427,664,674,807,898,911, 

1165,1207,1239 
ORS 656.277 1189 
ORS 656.277(1) 1168 
ORS 656.278 235,353,435,516,560,889,927,1189,1332,1339 
ORS 656.278(1) 279,435 
ORS 656.278(1)(a) 57,100,116,123,317,447,516,767,799,800,909, 

927,952,1001,1039,1155,1189,1206,1234 
ORS 656.278(1) (b) .52,57,89,1001,1126 
ORS 656.278(2) 6,380 
ORS 656.278(3) ...560,767,1332 
ORS 656.278(4) i. ........ 927 
ORS 656.283 186,211,435,587,684,690,697,769,820,895,931, 

994,1013,1091,1199,1241,1270 
ORS 656.283(1) 182,225,365,440,690,702,721,893,931,975, 

1168,1199 
ORS 656.283(2) 440,532,884,1199 
ORS 656.283(2)(a) 440,532,884 
ORS 656.283(2)(b) 440,532,884 
ORS 656.283(2)(c) 440,532,884 
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ORS 656.283(2) (d) 440,532,884 
ORS 656.283(3) 147,587,1199 
ORS 656.283(4) 181 *BOLD PAGE = COURT CASE* 
ORS 656.283(5) 8,181,358,867 
ORS 656.283(7) 18,33,44,54,104,126,203,217,221,269,294,299, 

313,345,347,358,440,464,535,579,597,659,684,692,786,848,850,925,937,987,994, 
1073,1118,1197,1217,1238,1246,1261,1264,1290 

ORS 656.289(1) ..1167,1333 
ORS 656.289(2) 1023 
ORS 656.289(3) 16,123,466,762,775,861,963,964,1023,1099, 

1167,1215,1268,1333 
ORS 656.295 16,775,861,963,964,1099,1167,1215,1270,1333 
ORS 656.295(2) 464,775,963,964,1099,1167,1337 
ORS 656 .295(3) 284 
ORS 656.295(5) 18,36,44,47,104,126,130,136,144,157,163,178, 

203,221,244,284,294,308,313,345,347,372,409,417,440,474,513,535,543,659,684, 
750,769,786,795,814,919,925,937,956,974,994,1042,1073,1087,1122,1168,1170, 
1173,1175,1197,1222,1232,1238,1261,1286,1337 

ORS 656.295(6) 464,469,518,1337 
ORS 656.295(8) . 62 
ORS 656.298 577,1329 
ORS 656.298(6) 597,1282,1346 
ORS 656.307 102,178,191,198,331,375,792,824,972,1091, 

1309,1321 
ORS 656.307(2) 4,139,178,375,838,967,972,993,1091 
ORS 656.307(5) 4,124,1091 
ORS 656.308 722,846,967,1033,1091,1132,1142,1162,1221 
ORS 656.308(1) 854,864,875,892,996,1091,1134,1162,1222,1278 
ORS 656.310(2) 33,697 
ORS 656.313 26,27,146,169,202,219,740,1120 
ORS 656.313(1) 591,989 
ORS 656.313(1) (a) . 26,27, 1120 
ORS 656.313(1) (a) (A) 26,27,169 
ORS 656.313(1) (a) (B) 26,146,202 
ORS 656.313(1)(b)(B) 729,1069 
ORS 656.319 66,92,211,258,834,1241,1303 
ORS 656.319(1) 147,587,893,1048,1241 
ORS 656.319(1) (a) 211,247,587,1241 
ORS 656.319(1) (b) 247,587,875,1048,1241,1328 
ORS 656.319(4) 47,591,1261,1266,1303 
ORS 656.325 158 
ORS 656.325(4) 44 
ORS 656.327 3,173,225,258,281,367,373,393,396,480,527, 

690,692,702,751,804,818,820,843,905,931,933,951,956,968,1007,1010,1013,1061, 
1077,1078,1079,1201,1213 

ORS 656.327(1) 173,690,702,933,937,951 
ORS 656.327(1) (a) 225,281,396,692,820,905,931,933,1010,1078, 

1202,1228 
ORS 656.327(1) (c) 225,690,1007 
ORS 656.327(2) 931,1013,1228 
ORS 656 .331(1)(b) 803 
ORS 656.382 232,492,513,518,543,933,1091 
ORS 656.382(1) 14,29,67,108,163,192,232,251,261,328,362, 

367,386,469,484,485,497,518,521,524,551,709,726,784,820,872,917,989,991, 
1039,1054,1105,1115,1175,1178,1189,1193,1194,1226,1246,1271,1292 

ORS 656.382(2) 1,8,18,35,66,71,85,96,102,119,121,126,130, 
142,159,164,165,176,180,187,192,197,200,203,211,217,225,239,240,251,274,292, 
305,322,325,326,336,343,358,371,383,392,396,411,419,433,435,440,457,461,472, 
484,487,505,520,527,533,659,662,669,672,674,692,695,709,719,722,729,740,781, 
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ORS 656.382(2) (continued) 
797,807,809,839,843,846,854,864,867,871,875,893,897,918,92 5,953,970,982,987, 
989,991>996,1016,1033,1036,1069,1073,1086,1087,1091,1105,1113,1115,1120,1129, 
1132,1134,1137,1158,1160,1162,1173,117 5,1181,1189,1207,1209,1213,1222,1226, 
1229 ,1246,1260., 1270,1273,1275 ,1278,1329 

ORS 656.386 968 
ORS 656.386(1) 18,101,104,108,118,121,148,192,198,232,270, 

279,284,296,314,316,319,326,328,331,333,337,371,380,393,423,448,454,458,469, 
481,503,517,521,664,702,718,726,730,733,736,740,778,784,792,804,834,839,843, 
872,893,920,936,937,965,966,981,1000,1009,1016,1020,1029,1065,1082,1091,1101, 
1107,1137,1157,1178,1194,1235,1271,1304,1329 

ORS 656.386(2) . 319,492,521,936,982,1091,1181 
ORS 656.388(1) 101,198,420,736,737,792,966,1219,1340 
ORS 656.390 577 
ORS 656.576 859,1342 
ORS 656.578 * . . 288,752,757,859,954 
ORS 656.580(2) 288,752,859,954 
ORS 656.587 466,764,1182,1342 
ORS 656.591 through .593 288,752 
ORS 656.593(1) 353,466,752,757,859,954 
ORS 656.593(1)(a) 353,752,757,859,954 
ORS 656.593(1)(b) 353,752,757,859,954 
ORS 656.593(1) (c) 353,752,757,859,954 
ORS 656.593(1)(d) 353,752,954 
ORS 656.593(2) 757 
ORS 656.593(3) 75,353,752,757,764,859,1182,1342 
ORS 656.625 52,220,224,927,952,1001,1002,1039,1126,1155, 

1332,1339 
ORS 656.625(1) 1339 
ORS 656.625(2) 1339 
ORS 656.625(3) 1339 
ORS 656.704 173,367,905,1213,1339 
ORS 656.704(3) 3,173,225,258,281,365,367,373,375,393,396, 

527,591,672,690,692,702,740,804,818,905,931,937,968,972,1007,1010,1016,1054, 
1077,1078,1199,1201,1202,1228 

ORS 656.708 591,597,1199 
ORS 656.708(3) 1199 
ORS 656.712(1) 597 
ORS 656.726 684,1290 
ORS 656.726(2) ... 365,905,1078 
ORS 656.726(2) (c) 1264 
ORS 656.726(3) 579 
ORS 656.726(3) (a) 597 
ORS 656.726(3)(f) 294,579,1217,1290 
ORS 656.726(3)(f)(A) 18,104,126,221,347,440,535,579,659,684,925, 

937,1073,1261,1290 
ORS 656.726(3)(f)(B) 1290 
ORS 656.726(3)(f)(C) 1290 
ORS 656.726(4) 597 
ORS 656.726(5) 597 
ORS 656.735(1) 1312 
ORS 656.802 2,8,18,85,117,178,183,277,279,350,382,398, 

420,444,459,507,541,549,567,713,852,1219,1243,1310 
ORS 656.802(1) ...420,567,737,1122,1219 
ORS 656.802(1)(a) J ..... 138,140,571,937,1144,1148,1316 
ORS 656.802(1) (b) . . 85 ,183 , 277, 565 , 567 , 786, 937 ,1113,1330 
ORS 656.802(1)(c) 8,24,138,140,187;194, 358,411>420,429,448, 

477,561,564,565,733,737,854,937,1033,1042,1122,1165,1219,1253,1275 
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ORS 656.802(2) 85,183,187,398,406,489,567,733,786,897,920, 
937,1165,1211,1221,1253,1310,1330 

ORS 656.802(2) (a) 567,1310 
ORS 656.802(2) (b) 567,1330 
ORS 656.802(2) (c) 567,1310 
ORS 656.802(2) (d) 567,1310 
ORS 656.802(3) 85,786,1310 
ORS 656.802(3) (a) 85,183,786 *BOLD PAGE = COURT CASE* 
ORS 656.802(3) (b) 85,183,786 
ORS 656 .802(3) (c) 85,183,786 
ORS 656 .802(3) (d) 85,183,786 
ORS 656.804 875 
ORS 656.807 571,1301,1310 
ORS 656.807(1) 194,571,786,875,1301 
ORS 656.807(1) (a) 194,571,786,1301 
ORS 656.807(1) (b) 194,571,786,1301 
ORS 656 .807 (2) 571 
ORS 656.807(3) 571 
ORS 656 .990(1) 240 
ORS 659.410 134 
ORS 677.100 t o .228 136 
ORS 677 .190(5) 597 
ORS 701.025 595 
ORS 737.310(10) 583 
ORS 737 .310(12) 583 
ORS 737 .310(12)(a) 583 
ORS 737 .310(12)(b) 583 
ORS 737 .310(12)(c) 583 
ORS 737.318 1328 
ORS 737 .505(4) 1328 

ADMINISTRATIVE RULE CITATIONS 

Rule Page( s) 

OAR 137.03-075(1) 1328 
OAR 137-03-075(7)(a) 1328 
OAR 291-116-030 1314 
OAR 436-10-001(1) 597 
OAR 436-10-003(36) 597 
OAR 436-10-005 1239 
OAR 436-10-005(1) 820,1077,1079 
OAR 436-10-005(1)(b) 776 
OAR 436-10-005(9) 933 
OAR 436-10-005(24) ...690 
OAR 436-10-005(27) 820,1077,1079 
OAR 436-10-030 597 
OAR 436-10-040(9) 454 
OAR 436-10-040(10) 3 
OAR 436-10-040(11) 454 
OAR 436-10-041(3) 872 
OAR 436-10-046 258,480,751 
OAR 436-10-046(1) 225,258 
OAR 436-10-046(2) 815 
OAR 436-10-050 820 
OAR 436-10-050(2) 933 
OAR 436-10-060(3) 185 
OAR 436-10-070 476 
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OAR 436-10-070(3) 991 
OAR 436-10-100 
OAR 436-10-100(4) 824 
OAR 436-30-002 

OAR 436-30-035(7) 982 
OAR 436-30-035(7)(b) 982 

982 

OAR 436-30-036(3)(f) 521 
OAR 436-30-036(9) 521 

. . 521 
OAR 436-30-050 186,994 
OAR 436-30-050(3) 895 

OAR 436-30-050(4)(e) 684,769 
OAR 436-30-050(4)(f) 684,769 
OAR 436-30-050(9) 697,769 

47 

1290 
1290 

OAR 436-35-003 1290 

OAR 436-35-005 t h r u -020 187 
34,44,72,126,313,416,659,684,709,776 
413 
413 
1202 

OAR 436-35-007(3)(b) 1202 

187,440,684,925,1073 

OAR 436-35-010(1)(b) 313 

OAR 436-35-010(2)(b) 34,113,250,709 
OAR 436-35-010(3)(a) 294 
OAR 436-35-010(3)(d) 294 
OAR 436-35-010(4) 294,343,1202 
OAR 436-35-010(5) 1,294,989 

416 

32 

54 
54 

OAR 436-35-080(11) 54 

OAR 436-35-090(1) 343 
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OAR 436-35-100(4) 54 
OAR 436-35-100(6) 54 
OAR 436-35-110 508 
OAR 436-35-110(1) 508 
OAR 
OAR 436-35-110(1)(e) 343 
OAR 436-35-110(3) 44,292,416,1010 
OAR 436-35-110(3)(a) 
OAR 436-35-110(3)(d) 250,416,508,925,1175 
OAR 684 
OAR 436-35-110(6)(c) 343 
OAR 436-35-110(8) 659 
OAR 436-35-200(1) 
OAR 
OAR 436-35-230 203 *BOLD PAGE = COURT CASE* 
OAR 436-35-230(1) 1069 
OAR 436-35-230(2) ...... 1073 
OAR 436-35-230(5)(b) 1195 
OAR 436-35-230(6)(d) 1073 
OAR 436-35-240(4) 1069 
OAR 436-35-240(5) 
OAR 436-35-270 thru -440 11,126,187,440,535,937,1073,1202 
OAR 436-35-270 187,472 
OAR 436-35-270(2) 72,313,740,1073 
OAR 
OAR 436-35-270(3)(a) 
OAR 436-35-270(3)(b) 579,1027 
OAR 
OAR 436-35-270(3)(e) 1027 
OAR 11,44,104,126,440,535,709,937,1202,1217 
OAR 436-35-280(1) 34,113,740 
OAR 436-35-280(4) 709 
OAR 436-35-280(6) 709 
OAR 11,18,44,104,126,221,294,343,436,440,461, 

535,659,709,1027 
OAR 436-35-290 104,126,579,1071,1202 
OAR 
OAR 436-35-290(3) 709 
OAR 436-35-290(4) 535 
OAR 436-35-300 579,1202 
OAR 
OAR 436-35-300(3) 104,126,709,1071,1160 
OAR 
OAR 436-35-300(3)(b) 1202 
OAR 436-35-300(4) 104,126,440,535,709,1071 
OAR 1027,1202 
OAR 436-35-300(5) 104,126,490,535,709,1071,1202 
OAR 436-35-300(5)(b) 
OAR 436-35-310 579 
OAR 436-35-310(2) 709 
OAR 
OAR 11,44,126,221,294,400,440,535,659,709,885 

1027 
OAR 436-35-310(3)(a) 126,294,413,1027,1071 
OAR 436-35-310(3)(d) 294,413 
OAR 436-35-310(4) 11,104,126,400,440,535,709,885,937,1027,1: 
OAR 436-35-310(4)(a) 126,535 
OAR 
OAR 436-35-310(4)(c) 11,104,126,535,937 
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OAR 436-35-310(4)(d) 126,535 
OAR 436-35-320 thru 440 1202 
OAR 436-35-320 269 
OAR 436-35-320(1) 250 
OAR 436-35-320(1)(a) 579 
OAR 436-35-320(2) 18 
OAR 436-35-320(3) 461 
OAR 436-35-320(4) ..11,126,187,221,250,400,436,1195 
OAR 436-35-320(19) 11 
OAR 436-35-330(14) 11,343 
OAR 436-35-330(15) 11 
OAR 436-35-340 709 
OAR 436-35-350(2) 126,221,436,490,659,709,937,1202 
OAR 436-35-350(3) 535 
OAR 436-35-350(4) . 937 
OAR 436-35-360 221,1202 
OAR 436-35-360(2) 1238 
OAR 436-35-360(3) 1238 
OAR 436-35-360(4) 1217 
OAR 436-35-360(5) 1217,1238 
OAR 436-35-360(6) 535,937,1202 
OAR 436-35-360(7) 937,1202 
OAR 436-35-360(8) 1202 
OAR 436-35-360(9) .....535,1202 
OAR 436-35-360(10) 221,937,1238 
OAR 436-35-360(11) 221 
OAR 436-35-390(4)(b) 461 
OAR 436-35-390(7)(a)(A) 461 
OAR 436-35-390(7)(b) 461 
OAR 436-35-400(4) 104 
OAR 436-35-400(4)(a) 104 
OAR 436-35-400(4)(b) 18 
OAR 436-35-420(4) 490 
OAR 436-45-010 . . 1332 
OAR 436-45-010(1) 1339 
OAR 436-45-010(1)(a) . . 1339 
OAR 436-45-010(1)(b) 1339 
OAR 436-60-005(2) 978 
OAR 436-60-005(9) 51 
OAR 436-60-015(1)(b) 803 
OAR 436-60-015(2) 803 
OAR 436-60-020 569 
OAR 436-60-020(5) 569 
OAR 436-60-020(6) 569 
OAR 436-60-020(7) 447,569 
OAR 436-60-020(8) 447,569 
OAR 436-60-020(8) (a) .....569 
OAR 436-60-025(2)(a) 524 
OAR 436-60-025(2)(g) 524 
OAR 436-60-025(4) 1112 
OAR 436-60-025(4)(a) 524,1112 
OAR 436-60-025(4)(h) .... . 1112 
OAR 436-60-025(4)(k) 1112 
OAR 436-60-030 ......867,881 
OAR 436-60-030(1)(b) 881 
OAR 436-60-030(2) 510,724 
OAR 436-60-030(3) 510 
OAR 436-60-030(4)(a) 484,510,657,881,978,1326 
OAR 436-60-030(4)(b) 484,809,881,1326 
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OAR 436-60-030(4)(c) 1326 
OAR 436-60-030(5) 724,867,1062 
OAR 436-60-030(5)(c) 93 
OAR 436-60-030(6)(a) 657 
OAR 436-60-045 362 *BOLD PAGE = COURT CASE* 
OAR 436-60-045(1)(b) 890 
OAR 436-60-140(4) 370,1007,1241 
OAR 436-60-145 57,63,81,97,423 
OAR 436-60-150(1) 740 
OAR 436-60-150(3)(e) 740 
OAR 436-60-150(4) 1145 
OAR 436-60-150(4) (f) ..861 
OAR 436-60-150(4) ( i ) 51,496,819 
OAR 436-60-150(6) 740 
OAR 436-60-150(6)(c) 740 
OAR 436-60-150(6) (e) 51,496,819 
OAR 436-60-170 533 
OAR 436-60-180(5) 1091 
OAR 436-60-180(12) 1091 
OAR 436-60-180(13) 1091 
OAR 436-65-500 et seq 1290 
OAR 436-69-004 597 
OAR 436-69-005(21) 597 
OAR 436-120-005 884 
OAR 436-120-005(6)(a)(B) 884 
OAR 436-120-005(6)(b) 884 
OAR 436-120-040 884 
OAR 437-02-242(2)(a)(G) 1182 
OAR 437-02-242(2)(d)(D) 1182 
OAR 438-05-005 597 
OAR 438-05-035 597,1048 
OAR 438-05-046 325 
OAR 438-05-046(1) 375,1194 
OAR 438-05-046(1) (a) 144,829,1303 
OAR 438-05-046(1) (b) ; 740,963,1042,1099,1216 
OAR 438-05-046(1) (c) 144,279,829 
OAR 438-05-046(2)(b) 964 
OAR 438-05-055 1241 
OAR 438-05-065 370 
OAR 438-05-070 587 
OAR 438-06-031 358,820,937 
OAR 438-06-071 1156 
OAR 438-06-071(1) 1156 
OAR 438-06-071(2) 468,539,1091 
OAR 438-06-075 861 
OAR 438-06-078 861 
OAR 438-06-081 130,468,539,1156,1222 
OAR 438-06-091 1222 
OAR 438-06-091(3) 299,358,820 
OAR 438-06-095 217 
OAR 438-06-095(2) 217 
OAR 438-06-095(3) 217 
OAR 438-06-100 1048 
OAR 438-06-100(1) 1164 
OAR 438-06-105(1) 975 
OAR 438-07-005 597 
OAR 438-07-005(2) 597 
OAR 438-07-005(3) 1118 
OAR 438-07-005(5) 684,916 
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OAR 438-07-005(6) 597 
OAR 438-07-015 ... 14,587,597,848,1246 
OAR 438-07-015(2) 362,597,867,1226,1246 
OAR 438-07-015(3) 597 
OAR 438-07-015(4) 970,1246 
OAR 438-07-015(5) 14,848,1246 
OAR 438-07-016 . 370 
OAR 438-07-017 1226,1246 
OAR 438-07-018(2) 848 
OAR 438-07-018(4) 14,848 
OAR 438-07-022 1264 
OAR 438-07-025(1) 417,953,1107 
OAR 438-07-025(2) 417,953,1107 
OAR 438-09-001(1) 51 
OAR 438-09-005(1) 47 
OAR 438-09-020(1)(b) 51 
OAR 438-09-020(2) 496 
OAR 438-09-025(1) 57 
OAR 438-09-035 81,715,1081 
OAR 438-09-035(1) 81,87,423,715,819 
OAR 438-09-035(2) 81,715 
OAR 438-09-035(2)(a) 81,87 
OAR 438-09-035(2)(b) 81 
OAR 438-09-035(3) 81,715 
OAR 438-10-010 18,104,126,187,221,347,440,535,659,684,925, 

937,1261 
OAR 438-10-010(1) 461 
OAR 438-10-010(2) 1195 
OAR 438-11-005(3) 964 
OAR 438-11-020(1) 464,539 
OAR 438-11-020(2) 933 
OAR 438-11-020(3) 1010,1016 
OAR 438-11-023 820 
OAR 438-12-020(2) 1039 
OAR 438-12-025 25 
OAR 438-12-030 25,89 
OAR 438-12-035(2) 120 
OAR 438-12-037(1)(a) 1147 
OAR 438-12-037(1)(c) 1126 
OAR 438-12-037(1)(f) 57 
OAR 438-12-040(3) 764 
OAR 438-12-052 767 
OAR 438-12-055 447,927,952,1001,1002,1039,1147,1155,1234 
OAR 438-12-065(3) 1286 
OAR 438-15-005(6) 51 
OAR 438-15-010(2) 118 
OAR 438-15-010(4) 1,4,8,14,18,35,36,66,71,78,82,85,96,101,102, 

104,108,118,119,121,126,130,142,148,159,165,173,176,180,187,191,192,197,198, 
200,203,211,217,225,232,239,240,251,260,269,270,274,275,279,281,284,292,296, 
305,314,316,319,322,325,326,328,333,336,337,343,346,358,380,383,390,393,396, 
406,419,420,423,433,435,440,448,454,458,461,469,481,484,487,503,505,517,520, 
521,527,551,659,662,664,669,672,674,692,695,702,709,718,719,722,726,729,730, 
733,736,737,740,740,778,781,784,786,792,797,804,809,834,843,846,854,864,867, 
871,872,875,893,897,898,911,918,920,923,925,936,937,949,953,965,970,982,987, 
989, 991,996,1000,1002,1009,1016,1020,1029,1033,1036,1039,1054,1065,1069,1082, 
1086,1087,1091,1101,1105,1107,1113,1115,1120,1129,1132,1134,1137,1147,1155, 
1158,1160,1162,1173,1175,1178,1181,1189,1194,1202,1207,1209,1212,1213,1219, 
1226,1229,1235,1246,1253,1260,1270,1271,1273,1275,1278,1324 

OAR 438-15-010(4)(a) through (h) ...786,1324 
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OAR 438-15-010(6) 333,792 
OAR 438-15-030 .... 108,492 
OAR 438-15-040(1) 987,1274 
OAR 438-15-040(2) 1181 
OAR 438-15-045 159,521,936,1181 
OAR 438-15-052 51,85,819 
OAR 438-15-055 982 
OAR 438-15-080 1039,1147,1155 
OAR 438-15-085 1274 
OAR 438-15-085(2) 1274 *BOLD PAGE = COURT CASE* 
OAR 836-42-055(4) 583 
OAR 836-42-060 583 
OAR 836-42-060(1) 583 
OAR 836-42-060(2) 583 

LARSON CITATIONS 

Larson Page(s) 

Larson, WCL, 48.50 (1986) 132 
1 Larson, WCL, 18.12, 294.5 t o 294.10 (1968) 1305 
1 Larson, WCL, 18.13, 294.10 t o 294.11 1305 
1 Larson, WCL, 18.21 (1985) ...1305 
1 Larson, WCL, 18.21, 4-169 t o 4-170 (1985) 1305 
1A Larson, WCL, 11.11(b) (1979) 1258 
1A Larson, WCL. 24.00 1029 
1A Larson, WCL. 24.10 1029 
1A Larson, WCL, 24.40. 1029 
1A Larson, WCL 6-10, Section 31.00 (1990) 1321 
1C Larson, WCL. 48.00 8-317 (1991) 1298 
1C Larson, WCL 9-129, 50.21 (1974) 555 
2 Larson, WCL, 10-101, 57.21 (1986) 662 
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